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PREFACE TO THE THIRD EDITION 

TWENTY-THREE years have passed since the pUblication of the Second Edi
tion of Black's Law Dictionary. These years, covering the period of the great
est war in history, followed by a period of prosperity never before equaled, and 
succeeded by the most widespread depression ever known, have of ne,cessity 
been fraught with changes and complexities of law, which are reflected in 

'legal 'nomenclature and definitions. New terms have co.me into use, and old 
terms have taken on new meaning. 

In the present edition of this work, attempt has been made to meet chang
,ed conditions by adding new words and modernized definitions, together with 

illustrations and current authorities supporting new use of old terms. 

The same general aiphabetical plan pursued in the two former editions 
has been followed; but' the separation of secondary headings from principal 
ones has been made clearer. 

The publishers offer this work to the legal profession with, the firm belief 
that it merits the same favorable reception accorded the earlier editions. 

THE PUBLISHERS. 
ST. PAUL, MINN. 

July 27, 1933. 
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PREFACE TO T'HE SECOND EDITION, 

IN THE preparation of the present edition of this work, the author has taken 
pains, in response to a general demand in that behalf, to incorporate a very great 
number of additional citations to decided cases, in which the terms or phrases of 
the law have been judicially defined. The general plan, however, has not been 
to quote seriatim a number of such judicial definitions under each title or head
ing, but rather to frame a definition, or a series of alternative definitions, expres
sive of the best and clearest thinking and most accurate statements in the re
portsi, "and to . cite in support of it a liberal selection of the best decisions, giving 
the' preference to those in which the history of the word or phrase, in respect 
to its origin and use, is reviewed, or in which a large number of other decisions 

,are cited: The author has also taken advantage of the opportunity to subject 
the entire' work to a thorough revision, and has entirely rewritten many of the 
definitions, either because his fresh study of the subject-matter or the helpful 
criticism of others had disclosed minor inaccuracies in them, or because he 
thought they could profitably be expanded or made more explicit, or because of 
new uses or meanings of tbe term. There have also been included a large num
ber of new titles. Some of these are old terms of the law which had previously 
been overlo.oked, a considerable number are Latin and French words, ancient 
or. 11?odern, not heretofore inserted, and the remainder are terms new to the law, 
or wpich have come into use since the first edition was published, chiefly growing 
out of the new developments in the social, industrial, commercial, and political 
life of the people. 

ParticuladJ in the department of medical jurisprudence, the work has been 
enricltedby the addition of a great number of definitions which are of constant 
interest and importance in the courts. Even in the course of the last few years 
medicaY sciem-:e has made giant strides, and the new discoveries and theories have 
brought forth a new terminology, which is not only much more accurate but also 
much riche,r than the old; and in all the fields where law and medicine meet we 
now daily encounter a host of terms and phrases which, no more than a decade 
ago, were utterly unknown. This is true-to cite but a few examples-of the 
new terminology of insanity, of pathological and criminal psychology, the in
numerable forms of nervous disorders, the new tests and reactions, bacterio
logy, toxicology, and so on. In this whole department I have received much 
valuable assistance from my friend Dr. Fielding H. Garrison" of this city, to 
whose wide and thorough scientific learning I here pay cheerful tribute, as well 
as to his constant and obliging readiness to place at the command of his friends 
the resources of his well-stored mind. 

Notwithstanding all these additions, it has been possible to keep the work 
within the limits of a single volume, and even to avoid materially increasing its 
bulk, by a new system of arrangement, which involves grouping all compound 
and descriptive terms and ,phrases under the main heading or title from which 
they are radically derived or with which they are conventionally associated, sub
stantially in accordance with the plan adopted in the Cent,ury Dictionary and 
most other modern works of reference. H. C. B. 

WASHINGTON, D. C., December 1, 1910. 
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PI\EF ACE TO THE FIRST EDITION 

THE dictionary now offered to the profession is the result of the author's en� 
deavor to prepare a concise and yet comprehensive book of definitions of the 
terms, phrases, and maxims used in American and English law and necessary 
to be understood by the working lawyer and judge, as well as those important to· 
the student of legal history or comparative jurisprudence. It does not purport, 
to be an epitome or compilation of the body of the law. It does not invade the 
province of the text-books, nor attempt to supersede the institutional writings. 
N or does it trench upon the field of the English dictionary, although vernacular 
words and phrases, so far as construed by the courts, are not excluded from its 
pages. N either is the book encyc10pcedic in its character. It 

'is chiefly required 
in a dictionary that it should be comprehensive. Its value is impaired if any 
single word that may reasonably be sought between its covers is not found there. 
But this comprehensiveness is possible (within the compass of a single volume) 
only on condition that whatever is foreign to the true function of a lexicon b�, 
rigidly excluded. The work must therefore contain nothing but the legitimate 
matter of a dictionary, or else it cannot include all the necessary terms. This 
purpose has been kept constantly in view in the preparation of the present work" 
Of the most esteemed law dictionaries now in use, each will be found to contain 
a very considerable number of words not defined in any other. None is quite 
comprehensive in itself. The author has made it his aim to include all these 
terms and phrases here, together with some not elsewhere defined. 

For the convenience of those who desire to study the law in its historical 
development, as well as in its relations to political and social philosophy, place, 
has been found for numerous titles of the old English law, and 'words used in old 
European and feudal law, and for the principal terminology of the Roman law., 
And in view of the modern interest in comparative jurisprudence and similar 
studies, it has seemed necessary to introduce a considerable vocabulary from th�, 
civil, canon, French, Spanish, Scotch, and Mexican law and other foreign sys
tems. In order to further adapt the work to the advantage and convenience of 
all classes of users, many terms of political or public law are here defined, and 
such as are employed in trade, banking, and commerce, as also the principal 
phraseology of international and maritime law and forensic �edicine. There, 
have also been included numerous words taken from the vernacular, which, in. 
consequence of their interpretation by the courts or in statutes, have acquire� 
a quasi-technical meaning, or which, being frequently used in Jaws or privatt1 
dQcuments, h�ve often been referred to the, courts for construction. , But th� 
main body of the . work is given to the definition of the technical terms and 
phrases· used in modern American and English j urisprudence� , 

In searching for definitions suitable to be incorpor�ted in th,e work, the, at�th�� 
has carefully examined the codes, and the compiled or revised statutes,o£ the 
various states, and from these sources much valuable matter has been obtained. 
The definitions thus enacted by law are for the most part terse, practical, ami of 
·�ourse authoritative. Most, if not all, of such statutory interpretations of words 
.and phrases will be found under their appropriate titles. Due prominence has 
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vi PREFACE. 

also been given to definitions formulated by the appellate courts and embodied 
in the reports. Many of these judicial definitions have been literally copied and 
adopted as the author's definition of the particular term, of course with a proper 
reference. But as the constant aim has been to present a definition at once con
CIse, comprehensive, accurate, and lucid, he has not felt bound to copy the lan
guage of the courts in any instance where, in his judgment, a better definition 
could be found in treatises of acknowledged authority, or could be framed by 
adaptation or re-arrangement. But many judicial interpretations have been 
added in the way of supplementary matter to the various titles. 

The more important of the synonyms occurring in legal phraseology have 
been carefully discriminated. In some cases, it has only been necessary to point 
out the correct and incorrect uses of these pairs and gro'ups of words. In other 
cases, the distinctioris were found to be delicate or obscure, and a more minute· 
analysis was required. 

A complete collection of legal maxims has also been included, comprehending 
as well those in English and Law French as those expressed in the Latin. These 
have not been grouped in one body, but distributed in their proper alphabetical 
order through the book. This is believed to be the more convenient arrange
ment. 

It remains to mention the sources from which the definitions herein contained 
have been principally derived. For the terms appertaining to old and middle 
English law and the feudal polity, recourse has been had freely to the older Eng
lish law dictionaries, ·(such as those of Cowell, Spelman, Blount, Jacob, Cunning. 
ham, Whishaw, Skene, Tomlins, and the "Termes de la Ley,") as also to the writ
ings of Bracton, Littleton, Coke, and the other sages of the early law. The au
thorities principally relied on for the terms of the Roman and modern civil law 
are the dictionaries of Calvinus, Scheller, and Vicat, (with many valuable sug
gestions from Brown and Burrill), and the works of such authors as 1\1ackel
dey, Hunter, Browne, Hallifax, Wolff, and 1\iaine, besides constant reference to 
Gaius and the Corpus Juris Civilis. In preparing the terms and phrases of 
French, Spanish, and Scotch law, much assistance has been derived from the 
treatises of Pothier, Merlin, ToulJier, 'Schmidt, Argles, Hall, White, and others, 
the commentaries of Erskine and Bell, and the dictionaries of Dalloz, Bell, and 
Escriche. For the great body of terms used in modern English and American 
law, the author, besides searching the codes and 'statutes and the reports, as al
ready mentioned, has consulted the institutional writings of Blackstone� Kent, 
and Bouvier, and a very great number of text-books on special topics of the 
law. An examin·ation has also been made of the recent English law dictionaries 
of Wharton, Sweet, Brown, and Mozley & Whitley, and of the American lexi
cographers, Abbott, Anderson, Bouvier, Burrill, and Rapalje & Lawrence. In 
each case where aid is directly levied from these sources, a suitable acknowledg
ment has been made. This list of authorities is by no means exhaustive, nor does 
it . make mention of the many cases in which the definition had to be written 
entirely de nO'lIo; but it will suffice to show the general direction and scope of the 
author's researches. H. C. B. 

W A,8HINGTON, D. C., August 1, 1891. 



'A TABLE 
OF 

BRITISH REGN AL YEARS 

Length 
Sovereign. Accession. of reign 
William I • • • • • • • • • • • •• Oct. 14, 1066 • ••• • .  21 
William II . . . . • • . . . • •• Sept. 26, 1087 . . . . .  13 
Henry 1. . .. ..... . ....... Aug. 5, 1100 . . . . . . 36 
Stephen . • . . . • . . . . . . • • Dec. 26, 1135 . . . . . . 19 
Henry II . ... ... . . .. . .. Dec. 19, 1134 . . . . . .  35 
Richard I . . • . • . • • • • • • • Sept. 23, 1189 . . . . .  10 
John . . . . . . . . . . . . . . . . •  May 27,· 1199 . . . . .  18 
Henry IlL .•• • • • • . • • . • • Oct.  28, 1216 . . . . . .  57 
Edward I. .. .••. . . . • .•• Nov . 20, 1272 . . . . . .  35 
Edward II . . . . . . . . .  ; . •. July 8, 1307 . . . . •. .  20 
Edward IlL ••••••••••• Tan. 25, 1326 . . . . . . 51 
Richard II . . . . . . . . . . . . .Tune 22, 1377 . . . . .  23 
Henry IV . . • . . . . . . . . . .  , Sept . 30, 1399 . . . . .  14 
Henry V . . . . . • . . • . . . • • March 21, 1413 . . . .  10 
Henry V I. . . . . . . . . . . . .  Sept. 1, 1422 . . . . . .  39 
Edward IV . ... ... .. ... �iarch 4, 1461 . . . . . 23 
Edward V . . . . . . . . . . ... April 9, 1483 . . . . . . -
Richard IlL .. . ...... .. June 26, 1483 . . . • .  3 
Henry V II . . • . . . . . • • • •• Aug. 22, 1485 . . . . .  24 

Length 
Sovereign. Accession. of reign. 

Henry V III . . . . . • • • . . . .  April 22, 1;)()9 . • . . . 38 
Edward V I. .. . . . ...... Jan. 28, 1547 . . . . . .  7 
��ary . . . . . . . . . . . . . . . . .  July 6, 1553 . . . . . . . 6 
Elizabeth . . . . . . . . . . . . .  Nov . 11, 1558 . . . . . . 45 
James I. . . . . . . . . . . . . . . March 24, 1603 . . . . 23 
Charles I. . . . . . . . . . . . . .  March 27, 1625 . . . . 24 
The Commonwealth . . . .  Jan. 30, 1649 . . . � . .  11 
Charles II . . . . .. . . . . . . . May 29, 1660 . . . . . .  37 
James II . . . . . . . . .. .... Feb. 6, 1685 . . . . . . .  4 
William and Mary . . . . . Feb. 13, 1689 . . . . . .  14 
Anne . . . . . . . . . . .. . . . . . . March 8, 1702 . . . . . 13 
George I. . . . ... ... .. . . . Aug. 1, 1714 . . . . . .  13 
George II . . .. ... .. .. . . .  June 11, 1727 . . . . .  34 
George IlL ...... ..... . Oct. 25, 1760 . . . . . .  60 
George IV .. .. . . .. . . . . .  Jan. 29, 1820 . . . . . .  11 
William IV . . .... ..... . June 26, 1830 . . .  " 7 
Victoria . . . . .. .. .... . . .  June 20, 1837 . . . . .  64 
Edward VII . ...... ... . Jan. 22, 1901 . . . . . .  9 
George V . . . . . . ... .. . . . . May 6, 1910 . . . ... • -
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BLACK'S DICTIONARY OF LAW 
THIRD EDITION 

A 
A. The first lette r of t he Englis h alphabet ; 
used to d ist ingu ish the first page of a folio 
from the second, marked b, thus : Coke, L itt. 
114a, 114b ; or the first page O'f a book, the 
first foot -note on a pr inted page, the first of a 
ser ies of subdivis ions, etc., from the follow ing 
ones, wh ich are marked b, c, d, e, etc. 

H is al so used as an abbrev iat ion for many 
words of wh ich it is the in it ial letter . 

An abbrev iat ion of adrersus used for ver
S1�S, ind icating the partie s to an act ion . 

At Roma ll cr im inal tr ials the judge, on a 
table covered w ith wax, provided for the pur

pose, inscr ibed the letter A (absolvo) when 
he voted to acquit. 

The letter A (i. e .  anti,quo, "for the old 
law") was inscr ibed upon Roman ballots to 
ind icate a vote aga inst a proposed law. Tay !. 
Civ. Law, 191, 192. 

An adulteress among the Puritans was con
demned to wear the init ial letter " A" in re d 
clo th on her dress. 

In Lat in phrases a preposition, denot ing 
from, by, in, on, of, at, and is of common use 
as a part of a t itle. 

In French phrases it is also a prepos it ion, 
denoting O'f, at, to, for, in, w ith . 

The article "a" is not necessarily a s ingu
lar term, i t is often used in the sense of "any," 
and .is then appl ied to more than one indiv id 
ual object , Nat ional Union Bank v. Cope
land, 141 Mass. 266, 4 N. E .  794; Snowden v. 
Gu ion, 101 N. Y. 458, 5 N. E. 322; Thompson 
v. Stewart, 60 Iowa, 225, 14 N. W. 247; Com
monwealth v. Watts, 84 Ky. 537, 2 S. W .  123 ; 
Deutsch v. Mortgage Secur ities Co ., 123 S. E. 
793, 795, 96 W. Va . 676; Bourland v .  F irst 
Nat. Bank Bld g. Co., 237 S. W. 681, 683, 152 
Ark. 139; Ph iladelph ia & R. R. Co . v. Green 
& F linn, 119 A. 840,846,2 'V. W .  Harr. (Del.) 
78; sometimes as "the," Ex parte Hill , 23 Ch. 
Div. 695, 701. 

@. A symbol mean ing "at." B ilford v. Beat
ty, 34 N. E. 254, 255, 145 Ill. 414. 

A I. Of the h ighest qual ities. An express ion 
wh ich or iginated in a pract ice of underwr it 
ers Qf rat in g  vessels in three C'lasses,-A, B, 
an d C; and these aga in in ranks numbered. 
Abbott . A descr iption o t  a ship as "A 1" 
amounts to a warranty . Ollive v. BOQker, 1 
E xch. 423. 

BL.LAw DICT.(3D ED.)-l 

A/C. In bookkeeping it means account. As 
used in a check it has been held not a di
rect ion to the bank to cred it t he amount Qf 
the check to the person named but rather a 
memorandum to ident ify the transact ion in 
wh ich the check was issued. Marsh v. F irst 
State Bank & Trust Co . of Canton, 185 Ill . 
App. 29, 32. 

A. D. Lat. Contract ion for Anno Domini, 
(in the year of our Lord). 

A. M. Lat. Ante meridian. After the gen
eral use of solar t ime bec ame obsolete, the 
abbrev iat ions " A. M ." and · "P. M ." in desig
nat ing t ime rema ined in use to d istinguish be
tween forenoon and afternoon. Orv ik v. Cas
selman, 105 N .  W. 1105, 1106, 15 N. D. 34'. 

A. R. Anno regni, the year of the re ign ; as, 
A. R. V .  R .  22, (Anno Regni Victorire RegimE' 
vicesimo secundo,) in the twenty -second year 
of the re ign of Queen V ictor ia. 

A. U. C. Lat. ab ul-be condita. From the 
foundat ion of the city, Rome. The era fr om 
wh ich Romans computed time, being assumed 
to be 753 years before the Chr ist ian Era. 

A AV E R  ET TENER. L. Fr. (L. Lat. JUl
bcndum et tenendum.) To have and to hold . 
C O'. Litt. §§ 523, 524. A aver et tener a luy et 
a ses hoires, a touts jours,-to have and to 
hold to h im and his heirs f Qrever. Id . . § 625. 
See Aver et Tener. 

A C CE LO USQUE AD CENTR:U M .  From the 
heavens t o'  the cen ter Qf the earth. 

A co m m u n i  observantia non est recedendum. 
F rom common observance there should be 
n O'  departure ; there must b e  no departure 
from cO'mmon usage. 2 Coke, 74; Co. Litt . 
186a, 229b, 365a; W ing . Max. 752, max. 203. 
A max im a ppl ied to the pract ice of the courts ; 
to the an cient and esta bl ished forms of plead
ing and conveyanc ing, and to profess ional us
age generally. Id. 752-755. Lord Coke ap
plies it to common profess iQnal opinion. Co. 
L itt. 186a, 364b. 

A CONSI L I I S. (Lat. consilium, adv ice.) Of 
counsel ; a counsellor. The term is used ·in 
the civ il law by some wr iters instead of a 
responsiB. Spelman, "Apocrisariu8." 



A CUEILLET'TE 

A C U E I LLETTE. In French law. In rela
tion to the contract of affreightment, signifies 
when the cargo is taken on condition that the 
master succeeds in completing his cargo from 
other sources. Arg. Fr. Merc. Law, 543. 

A DATU. L. Lat. From the date. Haths 
v. Ash, 2 Salk. 413. A dato, from the date. 
ero. Jac. 135. 

A D I E  DA TUS. From the day of the date. 
Hatter v. Ash, 1 Ld. Raym. 84. Used in leases 
to determine the time or running of the es
tate, and when so used the time includes the 
day of the date. Doe v. Watton, 1 Cowp. 189, 
191. But for contrary construction, see Haths 
v. Ash, 2 Salk. 413. 

A dign iori fieri debet denomi natio.  Denomina
tion ought to be from the more worthy. The 
description (of a place) should be taken from 
the more worthy subject (as from a will). 
Fleta, lib. 4, c. 10, § 12. 

A digniori fieri debet denominatio et resol utio. 
The title and exposition of a thing ought to 
be derived from, or given, or made with ref
erence to, the more worthy degree, quality, 
or species of it. Wing. Max. 265, max. 75. 

A FO R FA I T  ET SANS GARANT I E. In 
French law. A formula used in indorsing 
commercial paper, and equivalent to "with-

. out recourse." 

A F O RT I O R I .  With stronger reason ; much 
more. A term used in logic to denote an ar
gument to the effect that because one asc.er
tained fact exists, therefore another, WhICh 
is included in it, or analogous to it, and which 
is less improbable, unusual, or surprising, 
must also exist. 

A G RAT I A. From grace or favor ; as a mat
ter of indulgence, not of right. 

A justitia (quasi a qu odam fonte) o m nia jura 
e manant. ]'rom justice, as a fountain, all 
rights flow. Brac. 2 b. 

A LATERE.  Lat. Collateral. Used in this 
sense in speaking of the succession to prop
erty. B ract. 20b, 62b. From, on, or at the 
side ; collaterally. A latere ascendit (jus). 
The right ascends collaterally. Justices of 
the Cur'ia Regis are described as a latere regis 
�'esidentes, sitting at the side of the King ; 
Bract. fol. 108a ; 2 Reeve, Hist. Eng. L. 250. 

In Civil Law and by Bracton, a synonym 
for e transverso, across. Bract. fol. 67 a. 

Applied also to a process or proceedi�g. 
Keilw. 159. 

- Out of the regular or lawful course ; inci
dentally or casually. Bract. fol. 42b; Flet:l, 
lib. 3, c. 15, § 13. 

From the side of ; denoting closeness of in- • 
timacy or connection ; as a court held before 
auditors specialiter a wtere regis (/'estinatilf;' 

Fleta, lib. 2·, 'c. 2, § 4. :i ' 
Apostolic.; having· full powers"to represent, 

the Pope as. if he were present. Du Cange, 
Leuati a Jatere; 4 Bla. Com. 306. 

2 

A Ll BELLIS. L. Lat. An officer who had 
charge of the libelli or petitions addressed to 
the sovereign. Calvin. A name sometimes 
given to a 'chancellor, (canceillarius,) in the 
early history of that office. Spelman, "Can
cellar·ius." 

A I'i mpossible nu l  n'est tenu.  No one is bound 
to do what is impossible. 

A ME. (Lat. ego, I.) A term in feudal grants 
denoting direct tenure of the superior lord. 
2 Bell, H. L. Sc. 133. 

Unjustly detaining from me. He is said to 
withhold a me (from me) who has obtained 
possession of my property unjustly. Calvin
us, I..Iex. To pay a me, is to pay from my 
money. 

A MENSA ET THO RO. Lat. From table 
and bed, but more commonly translated, from 
bed and board. A kind of divorce, which is 
rather a separation of the parties by law, 
than a dissolution of the marriage. 

A NAT I V I TATE. From birth, or from in .. 
fancy. Denotes that a disability, �tatus, etc., 
is congenital. 3 Bla. Comm. 332 ; Reg. Orig. 
266b. 

A non posse ad non esse sequitur argumentum 
necessarie negative, licet non affi rmative. From 
impossibility to non-existence the inference 
follows necessarily in the negative, though 
not in the affirmative. That which cannot be 
done is not done. Hob. 336b. 

A PALAT I O. L. Lat. From palatiuJn, (a 
palace.) Counties palatine are hence so call
ed. 1 Bl. Comm. 117. See Palatiuin. 

A P R E N D RE. L. Fr. To take ; to seize. 
Bre! a prendre la terre, a writ to take the 
land. Fet Ass. § 51. A right to take some
thing out of the soil of another is a profit a 
prendre, or a right coupled with a profit. 1 
Crabb, Real Prop. p. 125, § 115. Distinguish
ed from an easement. 5 Adol. & E. 758. 
Sometimes written as one word, apprendre, 
apprender. See Profit a prendre. 

Rightfully taken from the soil. 1 N. & P. 
172 ; Waters v. Lilley, 4 Pick. (Mass.) 145, 16 
Am. Dec. 333. 

A p iratis aut l atronibus capti liberi' permanent. 
Persons taken by pirates or robbers remain 
free. Dig. 49, 15, �9, 2 ;  Gro. de J. B. lib. 3, 
c. 3, § 1. 

A piratis et latronibus capta domin ium non m u 
tant. Things taken or captured b y  pirates 
and robbers do not change their ownership. 
Bynk. bk. 1, c. 17; 1 Kent, Comm. 108, 184. 
NO'right to the spoil vests in the piratical cap
tors; no right is derivable from them to any 
recaptors in prejudice of the original owners� 
2: W ood.Led. 428. 

A POSTER I OR I .  Lat. From the effect to the 
cause; from wh.�tcQmes .after. :A, term used 
in logic to denote an argument founded on eX-

BL.LAW DICT.(3D ED.) 
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periment or observatio.n, o.r o.ne which, taJt- A tempore c:uJus C()ntraril memoria non exlstet. 
ing ascertained facts as an effect, pro.ceeds by Fro.m time o.f which memo.ry to. the <!ontrary 
synthesis and induction to demonstrate their does not exist. 
cause. 

A P R I O R I .  Lat. 'From the cause to the ef
fect; from what goes before. A term used in 
logic to denote an.argument founded on analo
gy, or abstract conSiderations, or one which, 
positing a general principle or admitted truth 
as a cause, proceeds to deduce from it the 
effects which must necessarily follow. 

A QUO. Lat. From which. A court a quo 
(also written "a qua") is a court from which 
a cause has been removed. The judge a quo is  
the judge in such court. Olegg v. Alexander, 
6 La. 339. 

A term used, with the correlative ad quem 
(to which), in expressing the computation of 
time, and also of distance in space. Thus, dies 
a quo, the day from which and dies all q�/;em, 
the day to Which, a period of time is computed. 
S o, terminus a quo, the point or limit from 
which, and terminus ad quem, the poiilt or lim
it to which, a distance or passage in space is  
reckoned. 

A ve,rbis legis non est recedendum. From the 
words of the law there must be no departure. 
5 Coke, 119; Wing. Max. 25. A court is nOot 
at liberty to disregard the express letter of a 
statute, in favor of a supposed intention. 1 
Steph. Comm. 71; Broom, Max. 268. 

A V I N C ULO MATR I MO N I I . Lat. from the 
bond of matrimony. A term descriptive of a 
kind of divorce, which effects a complete dis
solution of the marriage contract. See Di
vorce. 

Ab abusu ad usum non valet consequentia. A 
conclusion as to the use of a thing from its· 
abuse is invalid. Broom, Max. 17. 

AB ACT.S. Lat. An officer having charge of 
acta., public records, registers,. journals, or 
minutes; an office·r who entered on record the 
acta or proceedings of a court; a clerk of 
court; a notary or actuary. Calvin. Lex. 
Jurid. See "Acta." This, and the similarly 
formed epithets a cancellis, a secretis, a libel
lis, were also anciently the titles of a chancel: 
lor, (cancellarius,) in the early history of that 
office. Spelman. "Cancellarius." 

A R E N D R E. (Fr. to render, to yield.) That 
which is to be rendered, yielded, or paid. 
Profit8 a ren1.re comprehend rents and serv-
ices. Ham. N. P. 192. AB AGENDO.  Disabled from acting; unable 

to act; incapacitated for business or trans
actions of any kind. A rescrip,tis valet arg-o mentu m. A.n argument 

from rescripts [i. e. original writs in the reg-
ister] is valid. 00. Litt. 11 a. AB ANTE. Lat. Before ; in advance. Thus, 

a legislature cannot agree ab ante to any modi-

A R ESPO N S I S. L. Lat. In ecclesiastical law. fication or amendment to a law which a third 

One whose office it was to give or convey an
swers; otherwise termed res]Jonsalis, and apo
cruruLrius. One who, being consulted on ec
clesiastical matters, gave answers, counsel, or 
adviee; otherwise termed a consiliis. Spel
man, "Apocrisiarius." 

A RETRO. L. Lat. Behind ; in arrear. Et 
rediitus proveniens inde a retro tuerit, and the 
iJ.·ent issuing therefrom be in arrear. Fleta, 
lib. 2, c. 55, § 2; c. 62, § 14. 

A R U BRO AD N I G R U M. La,t. From the red 
to the black; from the rubric or title of a 
statute (which, anciently, was in red letters), 
to its body, which was in the ordinary black. 
Tray. Lat. Max. ; Bell, "Rubric;" Erskine, 
Inst. 1, 1, 49. 

A summo remedio ad inferiorem actionem non 
habetur regressus, neque auxi l i um.  Ifrom (after 
using) the highest remedy, there can be no re'
course (going back) to an inferior action, nor 
assistance, (derived from it.) Fleta, lib. 6, c. 
1, § 2. A maxim in the old law of real actions, 
when there were grades in the re

'
medies giv

en; the rule being that a: party who brought a 
writ of right, which was the highest writ in 
the law, could not afterwards resort or de
scend to an inferior remedy. Bract. 112b; 3 
BI. Comm. 193, 194. 

person may make. Allen v. McKean; 1 Sumn. 
308, Fed. Cas. No. 229. 

A B  ANTEC E D ENTE. Lat. Beforehand; in 
advance. 5 M. & S. 110. 

AB A NT I QUO.  Of old; of an ancient date. 

Ab assuetis non fit inj uria. From things to. 
which one is accustomed (or in which there 
has been long acquie�ence) no legal injury or 

. wrong arises. If a person neglect to insist on 
his right, he is deemed to have abandoned it. 
Amb. 645; 3 Brown, Ch. 639; J enk. Cent. 
Introd. vi. 

AB EPI STOL I S. Lat. An officer having 
charge of the correspondence (epistoZce) of his 
superior or sovereign ; a secretary. Oalvin. ; 
Spiegelius. 

AB EXT RA. (Lat. extra, beyond, without.) 
From without. Lunt v. Holland, 14 Mass. 151. 

AB I N CONVEN I EN T I .  From hardship, or in
convenience. An argument founded upon the 
hardship of the case, and the inconvenience or 
disastrous consequences to vvhich a different 
course of reasoning would lead. In re Halsey 
Electric Geu'trator Co., 175 F. 825, aff State of 
New Jersey v. Lovell, 179 F. 321, 102 C. C. A. 
505, 31 L. R. A. (N. S.) 988, cert den 31 S. Ct. 
471,219 U'-S. 587, 55 L. Ea. �H7; Barber As-



AB INITIO 4 

phalt Paving Co. v. Hayward, 154 S. W. 140, A BAL I ENAT I O. In Roman law. The perfect 
248 Mo: 280. conveyance or transfer of property from one 

AB I N I T I O. Lat. From the beginning ; from 
the first act; entirely ; as to all the acts done ; 
in the inception. A party may be said to be 
a trespasser, an estate to' be good, an agree
ment or deed to be void, a marriage or act to' 
be unlawful, ab initio. Plow. 6a, 16a; 1 Bl. 
Comm. 440 ; 11 East 395 ; Sackrider v. M'Don

Roman citizen to another. This term gave 
place to the simple alienatio, which is used 
in the Digest and Institutes, as well as in the 
feudal law, and from which the English "alien
ation" has been formed. Inst. 2, 8, pr. ; Id. 
2, 1, 40 ; Dig. 50, 16, 28; Calvinus, Lex., Abal
ienatio. 

aId, 10 Johns. (N. Y.) 253 ; Hopkins v. Hop- ABAM I TA. Lat. In the civil law. A great
kins, 10 JQhns. (N. Y.) 369 ; In re Millers' & , great-grandfather's sister, (aba'V'i soror.) Inst. 
Manufacturers' Ins. CQ., 106 N. W. 485, 493, 97 3, 6, 6 ;  Dig. 38, 10, 3 ;  Calvinus, Lex. Called 
Minn. 98; State v. Poulin, 74 A. 119, 105 Me. amita maxima. Id. 38, 10, 10, 17. Called, in 
224, 24 L. R.' A. (N. S.) 408, 134 Am. St. Rep. Bracton, abamita mafJ1'W. Bract. fol. 68b. 
543; Bennett v. Bennett, 53 So. 986, 169 Ala. 
618, L. R. A. 19160, 6.93. 

Before. Contrasted in this sense with ex 
post facto, 2 Shars. Bla. Comm. 308; or with 
postea, Galvinus, Lex., initi1lm. 

AB I N I T I O  MUNDI. Lat. From the begin
ning of the world. Ab initio mundi usque ad 
1wdiernum dliem, from the beginning of the 
world to this day. Y. B. M. 1 Edw. III. 24. 

AB I NTESTAT. Intestate. 2 Low. Oan. 219. 
·Merlin, .Repert. 

AB I NTESTATO. Lat. In the civil law. 
From an intestate; from the intestate i in 
case Df intestacy. Hrereditas ab intestato, an 
inheritance derived from an intestate. lnst. 
2, 9, 6. Successio ab intestato, suc,cession to 
an intestate, or in case of intestacy. Id. 3,  2, 
3; Dig. 38, 6, 1. This answers to the descent 
or inheritance of real estate at common la\y. 
2 Bl. Comm. 490, 516 ; Story, Confl.. Laws, § 
480. "Heir ab intes tato." 1 Burr. 420. The 
phrase "ab intestato" is generally used as the 
opposite or alternative of ex testamento, 
(from, by, or under a will.) Vel ex testamento, 
veZ ab intestato [hreredU(ttes] pertinent,-in
heritances are derived either from a will Qr 
from an intestate, (one whO' dies without a 
will. ) Inst. 2, 9, 6 ;  Dig. 29, 4 ;  God. 6, 14, 2. 

AB I NV I TO.  Lat . .  Unwillingly. By or from 
an unwilling party. A transfer ab invito is a 
cO'mpulsory transfer. 

AB I RATO. Lat. By one who is angry. A 
devise or gift made by a man adversely to the 
interest O'f his heirs, on account of anger or 
hatred against them, is said to be made (tb 
ira to. A suit to set 'aside such a will is called 
an action ab irato. Merlin, Repert. Ab irato . . 
See Robinson v. Duvall, 27 App. D. C. 535, aff 
28 S. Ct. 260, 207 U. S. 583, 5·2' L. Ed. 351; 
Snell v. Weldon, 87 N. E. 1022, 239 Ill. 279. 

A B  URBE C O N D I TA. See A. U. C. 

A BACTO R. In Roman law. A cattle thief. 
Also called abigeu8, q. v. 

A BA D E N G O. In Spanish law. Land owned 
by an ecclesiastical corporation; and there
fore exempt from taxation. In· particular, 
lands or towns under the dominion and ju
risdiction of' an abbot. Escriche, Dicc� Raz • .  , 

ABAND ON. To desert, surrender, forsake, or 
cede. To relinquish or give up with intent of 
never again resuming one�s right or interest. 
Burroughs v. Pacifie Telephone & Telegraph 
Co., 220 P. 152, 155, 109 Or. 404. To give up 
or to cease to use. Southern Ry. Co. v. Gom
monwealth, 105 S. E. 65, 67, 128 Va. 176. To 
give up absolutely ; to forsake entirely; to re
nounce utterly ; .  to relinquish all connection 
with or concern in ; to desert. Common
wealth v. Louisville & N. R. 00., 258 S. W. 
10.1, 102, 201 Ky. 670. It includes the inten
tion, and also the external act by which it is 
carried into effect. 

ABANDONEE. A party to whom a right or 
property is  abandoned or relinquished by an
other. Appl,ied to the insurers of vessels and 
cargoes. Lord Ellenborough, O. J., 5 Maule & 
S. 82 ; Abbott, J., Id. 87; Holroyd, J., Id. 89. 

ABAND ONMENT. The ,surrender, relinquish
ment, disclaimer, or cession of property or of 
rights. Stephens v. Mansfield, 11 Cal. 363; 
Dikes v. Miller, 24 Tex. 417 ; Middle Creek 
Ditch Co. v. Henry, 15 Mont. 558, 39 P. 1054 ; 
Munsey v. Marnet Oil & Gas Co. (Tex. Giv. 
App.) 199 S. W. 686� 689 ;  Shepard v. Alden, 
201 N. W. 537, 539, 161 Minn. 135, 39 A. L. R. 
1094; Union Grain & Eilevator Co. v. McCam
mon Ditch Co., 240 P. 443, 445, 41 Idaho, 216 ; 
Talley v. Drumheller, 130 S. E. 385, 388, 143 
Va. 439. 

It is the relinquishing of all title, posses
sion, 'or claim, or a virtual, intentional throw
ing away of property. Foulke v. New York 
Consol. R. Co., 127 N. E,. 237, 238, 2281 N. Y. 
269, 9 A. L. R. 1384. Mere nonuser is not nec
essarily an abandonment. Barnett v. Dickin
son, 93 Md. 258, 48 A. 838 ; Welsh v. Taylor, 
134 N. Y. 450., 31 N. E. 896, 18 L. R. A. 535; 
Phillis v. Gross, 143 N. W. 373,378, 32 S. D. 
438. See, however, Corkran, Hill & Co. v. A. 
H. Kuhlemann 00., 111 A. 471, 474, 136 Md. 
525. Distinguished from neglect: City of 
Vallezo v. Burrill, 221 P. 676, 64 Oal. App.399. 

The giving up of a thing absolutely, without ref
erence .to any particular person or purpose, as 
throwing a jewel into the highway ; leaving a thing 
to itself, as a vessel at sea. ; vacating property with 
the intention of not returning, so that it may be 
a.ppropriated by the next comer. 2 Bl. Comm. 9, 10; 
Pidge v. Pidge. 3 Mete. (Mass.) 265; 'Breedlove, v. 



Stump, 3 Yerg. (Tenn.) 257, 2JT6; Richardson v. :Mc
Nulty, 24 Cal. 339, 345; .Judson v. Malloy, 40 Cal. 
299, :UO. Intention to forsake or relinquish the 
thing is an essential element, to be proved by vis
ible acts. Sikes v. State (Tex. Cr. App.) 28 S. W. 
688; .Jordan v. State, 1(17 Tex. Cr. R. 414, lro6 S. W. 
585, 586; Kunst v. Mabie, 77 S. E. 987, 990, 72 W. Va. 
202; Pocoke v. Peterson, 165 S. W. 1017, 1021, 256 
Mo. 501; Doherty v. Russell, 101 A. 305, 300, 116 Me. 
269; Dow v. Worley, 256 P. 56, 60, 12.6 Okl. 175; 

Duryea v. Elkhorn Coal & Coke Corporation, 124 
A. 206, 208, 123 Me. 482. 

"Abandonment" differs from surrender, in that 
surrender requires an agreement, Noble v. Sturm, 
178 N. W. 99, 103, 210 Mich. 462; and from forfeiture, 
in that forfeiture may be against the intention of 
the party alleged to have forfeited, Gila water Co. 
v. Green, 241 P. 3(17, 308, 29 Ariz. 304. 

I n the C ivil and French Law 

The act by which a debtor surrenders his 
property for the benefit of his creditors; Mer
lin, Repert. See Abandonment for Torts. 

I n  I nsurance 

A relinquishment or cession of property by 
the owner to the insurer of it, in order to claim 
as for a total loss, when in fact it is so by con
struction only. 2 Steph. Comm. 178; Chicago 
S. S. Lines v. U. S. Lloyds (C. O. A. Ill.) 12 F. 
(2d) 733, 738; Dwpuy v. Ins. Co., 3 Johns. Cas. 
(N. Y.) 182; Allen v. Ins. Co., 1 Gray (Mass.) 
154; St. Paul Fire' & Marine Ins. Co. v. Beach
am, 97 A. 708, 128 Ind. 414, L. R. A. 1m6E" 
1168. 

The exercise of a right which a party hav
ing insured goods or vessels has to call. upon 
the insurers, in cases where the property in
sured has, by perils of the sea, become so much 
damaged as to be of little value, to accept of 
what is or may be saved, and to pay the full 
amount of the insurance, as if a total lo�s 
had actually happened. Park, Ins. 143; 2 
Marsh. Ins. 559; 3 Kent, Comm. 318-335, and 
notes; The St. Johns (D. O. ) 101 Fed. 469; 
Roux v. Salvador, 3 Bing. N. C. 266, 284; Mel
lish v. Andrews, 15 East, 13; Oincinnati Ins. 
Co. v. Duffield, 6 Ohio St. 200, 67 Am. Dec. 339'. 

Abandonment is the act by which, after a con
structive total loss, a person insured by contract of 
marine insurance declares to the insurer that he 
relinquishes to him his interest in the thing insured. 
Civil Code Cal. § 2.n6. 

The term is used only in reference to risks in nav
igation ; but the principle is applicable in fire in
surance, where there are remnants, and sometimes, 
also, unde'r stipulations in life policies in favor of 
creditors. Cooley's Briefs on Insurance, pp. 5025-
5035; 3 Kent, 265; Cincinnati Ins. Co. v. Duffield, 6 

Ohio St. 200, 67 Am. Dec. 339; 6 E'ast 72; Klein v. 
Globe & Rutgers Ins. Co. of New York City, 2 F. 
(2d) 137. But see Hicks v. McGehee, 39 Ark. 264. 

I n  Marit ime Law 

The act by which the owner of a ship sur
renders the ship and freight to a trustee for 
the benefit of claimants. See 46 USOA § 185; 
Ohio Transp. Co. v. Davidson S. S. Co., 148 F. 
185, 78 C. C. A. 319, aff 131 F. 373, cert den 27 
S. Ot. 7�2, 203 U. S. 593, 51 L. Ed. 332. 

In France and other countries it is the surrender 
of a vessel and freight by the. owner of the same 
to a person having a claim arising out of a con
tract made with the master. American Transp. Co. 
V. Moore, 5 Mich. 368 ; Poth. Chart. � 2, art. 3, § 51. 

I n  Patent Law 

As applied to inventions, abandonment is 
the giving up of his rights by the inventor, as 
where he surrenders his idea or discovery or 
relinquishes the intention of perfecting· his 
invention, and sO' throws it open to the public, 
or where he negligently postpones the asser
tion of his claims or fails to apply for a pat
ent, and allows the public to use his invention 
without objection. Woodbury, etc., Machine 
Co. v. Keith, 101 U. S. 479, 485, 25 L. Ed. 939 : 
American Hide, etc. , Co. v. American Tool, 
etc., Co., 1 Fed. Cas. 647; Mast v. Dempster 
Mill Co. (C. C.) 71 Fed. 701; Bartlette v. Crit
tenden, 2 F'ed. Cas. 9<81; Pitts v. Hall, 19 F'ed. 
Oas. 754. There may also be an abandonment 
of a patent, where the inventor dedicates it 
to the public use; and this may be shown by 
his failure to sue infringers, to sell licenses, 
or otherwise to make efforts, to' realize a per
sonal advantage from his patent. Ransom v. 
New York, 4 Blatchf. 157, 20 F'ed. Oas. 286. 

Of R ights in Genera) 

The relinquishment of a right. It implies 
some act of relinquishment don€! by the OWll
er '''ithout regard to any future possession by 
himself, or by any other person, but with an 
intention to abandon ;14 M. & W. 789; Dyer 
v. Sanford, 9 Metc. (Mass.) 395, 43 Am. Dec. 
399; Dawson v. Daniel, 2 Flip. 309, F'ed. Cas. 
No. 3,669; :Moore v. Sherman, 159' P. 966, 52 
Mont. 542. 

Abandonment is properly confined to incorporeal 
hereditaments, as legal rights once vested must be 
divested according to law, though eqllitable right., 
may be abandoned. Great Falls CO. Y. Worster, Hj 
N. H. 412; Cox v. Colossal Cavern Co., 27'6 S. W . . 
540, 210 Ky. 612; Cringan v. Nicolson's Ex'rs, 1 
Hen. & M. (Va.) 429; Barker v. Salmon, 2 Metc. 
(Mass.) 32 ; Inhabitants of School Dist. No. 4 v. 
Benson, 31 Me. 381, 52 Am. Dec. 618. 

Of Easements in Gene'ral 

Permanent cessation of use or enjoyment 
with no intention to resume or reclaim. 
Welsh v. Taylor, 134 N. Y. 450, 31 N. E. 896, 
ir8 L. R. A. 535; 'Corning v. Gould, 16 Wend. 
(N. Y.) '531; Tucker v. Jones, .8 Mont. 22'5, 19 
P. 571; McClain v. Chicago, etc. ,  R. Co. , 90 
Iowa, 646, 57 N. W. ·594; Oviatt v. Big F'Our 
Min. Co., 39 Or. 118, 65 P. 811; Finch v. 
Unity Fee Co., 208 N. Y. S. 369, 211 App. Div. 
430. Intention and completed act are both 
essential. Town of Orlando v. Stevens, 215 
P. 1050, 1051, 90 Okl. 2; Goodman v. Brenner, 
188 N. W. 377, 219 Mich. 55; Pascal v. Hynes, 
152 N. W. 26, 27, 170 Iowa, 121. 

Of Oi l  Lease 

The relinquishment of a right, resting upon 
the intention of the parties. "Forfeiture," as 
distinguished from "abandonment," does not 
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rest upon the intent to release the premises, 
but is an enforced release. Fisher v. Crescent 
Oil Co. ( Tex. Civ. App.) 178 s. W. 905, 908. 
There must be intention to abandon and actu
al relinquishment of the enterprise. Sigler 
Oil Co. v. W. T. Waggoner Estate ( Tex. Civ. 
App.) 276 S. W. 9-36, 938; U. S. v. Brown ( D. 
C. Okl.) 15 F.(2d) 565, 567; Chapman v. Ellis 
( Tex. Civ. App.) 254 So W. 61'5, 618. The 
drawing of the casing from an oil or gas well 
with no intention of repltlcing it is an act of 
abandonment within Ky. St. § 3914a, requir
ing plugging of well. Seaboard Oil Co. v. 
Commonwealth, 237 S. W. 48, '50, 193 Ky. 6,29. 

Of R ight of Way 

Mere nonuser is not an abandonment of a 
right of way acquired by grant. Burnham 
v. Mahoney, 111 N. E. 396, 398, 222 Mass. 524; 
Raleigh, C. & S. Ry. Co. v. McGuire, 88 S. E. 
337, 339, 171 N. C. 277 ; Williams v. Atlantic 
Coast Line R. Co. ( C. C. A. S. C.) 17 F.(2d) 
17, 22; Western Union Telegraph Co. v. 
Louisville & N. R. Co., 81 So. 44, 202 Ala. 542. 

Of' Water Right 

To "abandon" a water right means to desert 
or forsake it. The intent and an actual re
linquishment must concur. In re 'Willow 
Creek, 144 P. 50'5, 522, 74 Or. 592; Central 
Trust Co. v. Culver, 129 P. 253, 254, '23 Colo. 
App. 317; Sander v. Bull, 135 P. 489, 400, 76 
Wash. 1; O'Shea v. Doty, 218 P. 658,·659, 
68 Mont. 316; Lindblom v. Round Valley Wa
ter Co., 173 P. 994, 996, 178 Cal. 450. 

Of Min ing  Claim 

Relinquishment of a claim held by location 
without patent, where the holder voluntarily 
leaves his claim to be appropriated by the 
next comer, without any intention to retake 
or resume it, and regardless of what may be
come of it in the future. McKay v. Mc
Dougall, 25 Mont. '258, 64 P. 669, 87 Am. St. 
Rep. 395; St. John v. Kidd, 26 Cal. 2B3, 2'72; 
Oreamuno v. Uncle Sam Min. Co., 1 Nev. 215; 
Derry v. Ross,5 Colo. 295; Tripp v. Silver 
Dyke Mining Co., 224 P. 272, 274, 70 Mont. 
120. The leaving of a cl�im by the owner 
with the express or implied intention of not 
returning to it, and the leaving it open to sub
sequent location. O'Hanlon v. Ruby Gulch 
Mining Co., 135 P. 9'13, 918, 48 Mont. 65. The 
term includes both the intention to abandon 
and the act by which the abandonment is car
ried into effect. Peachy v. Frisco Gold lv.hnes 
Co. (D. C. Ariz.) 204 F. 659, 668. It differs 
from "forfeiture," which occurs by operation 
of law, without· regard to the appropriator's 
intention, when he fails to comply with the 
statutory conditions. Shank v. ,Holmes, 137 
P. 871, 875, 15 Ariz . '229. 

Of Contract 

To constitute " abhndonment" of a contract 
by' condUct, action '  relied on must be 'Posi
tiv�,unequivdcal,and' inconsistent with tlie 
existeriee ot'the:e6mra'Ct. :!Mood. v. Meth�dlst 
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Episcopal Church ,South (Tex. Civ. App. ) 289 
s. W. 461, 464. 

Of Actio-ns and Proceedings The1rei n 

The result of a failure for an indefinite 
period to prosecute an action or suit, Morris 
Y. Phifer State Bank, 105 So. 150, 90 Fla. 55, 
unless caused by an injunction, Barton v. Bur
bank, 71 So. 134, 138 La. 997. By statute in 
some states a definite time has been stated 
which will render a suit abandoned and sub
ject to dismissal. City of Los Angeles v. Su
perior Court of California in and for Tuo
lumne County, 197 P. 79, 185 Cal. 4()5; Wheel
er v. Whitney, 194 N. W. 777, 156 Minn. 362; 
Teutonia Loan & Building Co. v. Connolly, 63 
So. 63, 64, 133 La. 401; Public Utilities Com
mission v. Smith, 131 N. E. 371, 375, 298 Ill. 
151. 

A failure to submit issue by instruction 
thereon constitutes "abandonment" of issue. 
Unterlachner v. Wells, 317 Mo. 181, 296 S. W. 
755, 756. 

Failure to perform the conditions necessary 
to a valid appeal or writ of error is usually 
considered the abandonment thereof. Lewis 
v. -Martin, 98 So. 635, 210 Ala. 401. Taking 
out a second writ of error is an abandonment 
of the first. Board of Public Instruction for 
Marion County v. Goodwin, 104 So. 779, 89 
Fla. 379. 

Of Ch ildren 

Separation from the child and failure to 
supply its needs. Brock v. Commonwealth, 
2168 S. W. 315, 316, 206 Ky. 621; Fry v. State, 
136 S. E. 466, 467, 3'6 -Ga. App. 312; State v. 
Olark, 182 N. W. 452, 453, 148 Minn. 389; 
Campbell v. State, 92 S. E. 951, 20 Ga. App. 
100. 

. . 

'l'he "abandonment," which, in California 
( Civil Code, § '224), New York ( Domestic Re
lations Law, § 111) , North Carolina ( Code 
1931, § 189), Utah ( Compiled Laws 1917, § 20) 
and 'Washington ( Rem. Compo St. Supp. 192'7, 
§ 1696) gives a right of adoption without the 
parents' consent, may consist of placing the 
child on some doorstep, or leaving it in some 
convenient place in the hope that some one 
will find and take charge of it, or abandon
ment entirely to chance or fate. Jensen V. 
Earley, 228 P. 217, 220, 63 Utah, 604. Aban
donment in this connection does not mean 
that a parent has no interest in the child'to 
welfare. It means rather a withdrawal or 
neglect of parental duties. In re Potter, S5 
Wash. 617, 149 P� 23; In re Bistany, 201 N. Y. 
S. 684, 685, 121 Misc. 540; Truelove v. Park
er, 13'2 S. E. 295, 299, 19,1 N. C. 430. 

Of Domicile 

Permanent removal from the place of one's 
domicile with the intention of taking up a 
residence elsewhere and with no intention of 
returning· to the original home except tempo
rarily. Stafford v. Mills, 31 A. 1023, 57 N� 
J: Lawr570.;Mills v. Alexander, 21 Tex. 154; 
Jarvais.·,v� Moe, 38 Wis. 440. 



Of · Ofllee 
,A.bandonment of a public office is a species 

of resignation, ,but differs from resignation 
in that resignation is a formal relinquish
ment, while abandonment is a voluntary re
linquishment through nonuser. Steingruber 
v. City of San Antonio (Tex:. Com. App.) 220 

S. W. 77, 78 ; State v. Harmon, 98 A. 804, 805, 
11'5 Me. 268. .Aobandonment of an office cre� 
ating a vacancy is not wholly a matter of in
tention, :but may result from the complete 
abandonment of duties of such a continuance 
that the law will infer a relinquishment. 
Wilkinson v. City of Birmingham, 68 So. 999, 
1002, 193 Ala. 139. 

By Husband or Wife 

The act of a husband or wife who leaves 
his or her consort willfully, and with an in
tention of causing perpetual separation. Gay 
v. State, 105 Ga. 599, 31 So E. MH, 70 Am. St. 
Rep. 68 ; People v. Cullen, 1'53 N. Y. 629, 47 
N. E. 894, 44 L. R. A. 420 ; Domb v. Domb, 
186 N. Y. S. 300, 308, 195 App. Div. 526 ;. 
Heinmuller v. Heinmuller, 105 A. 745, 746, 
133 Md. 491 ; Shockey v. Shockey, 231 S. 
'V. 508, 191 Ky. 839. 

ABANDO NMENT F O R  TO RTS. In the civil 
law. The relinquishment of a slave or ani
mal who had committed a trespass to the 
person injured, in discharge of the owner's 
liability for such trespass or injury. Just. 
Inst. 4, 8, 9. A similar right exists in Lou
isiana. . Fitzgerald v. Ferguson, 11 La. Ann. 
396 ; Civil Code, art. 2321. 
A BAN D U N, ABAN D U M, or ABA N D O N U M. 
Al!-ything sequestered, proscribed, or aban
doned. Abandon, i. e., in bannttm res miss a, 
a thing banned or denounced as forfeited or 
lost, whence to abandon, desert, or forsake, 
as lost and gone. Cunningham ; Cowell. 

ABA R NARE. Lat. To discover and disclose 
to a magistrate any secret crime. Leges 
Oanuti, cap. 10. 

ABATAMENTUM. L. Lat. In old English 
law. An abatement of freehold ; an entry 
upon lands by way of interposition between 
the death of the ancestor and the entry of 
the heir. Co. Litt. 277a ; Yel. 151. 

ABATARE. To abate. Yel. 151. 

ABATE. To throw down, to beat down, de
stroy, quash. 3 Shars. Bla. Com. 168 ; Case 
v. Humphrey, 6 Conn. 140 ; Klamath Lum
ber ,Co. v. Bamber, 142 P. 359, 74 Or. 287. 
See Abatement ; Abatement and Revival. 

ABATEMENT. 
Of Debts 

In equity, when equitable assets are in
sufficient to satisfy fully all the creditors, 
their debts must abate in proportion, and 

they must be content with a dividend, .for 
req'uitaa eat qua8i requaZitaa • .  

Of Freehold 

The unlawful entry upon
' 

and �eeping pos
session of an estate ,by a stranger, after the 
death of ' the ancestor and before the heir 
or devisee takes possession. Such an entry 
is technically called an "abatement," and 
the stranger an "abator." It is, in fact, a 
figurative expression, denoting that the 
rightful possession or freehold of the heir 
or devisee is overthrown Iby the unlawful 
intervention of a stranger. Abatement dif
fers from intrusion, in that it 

'
is always to 

the prejudice of the heir or immediate dev
isee, whereas the latter is to the prejudice 
of the reversio.ner 0.1' remainder-man ; and 
disseisin differs from them bo.th, fo.r to dis
seise is to put forcibly or fraudulently a 
person seised of the freehold out of posseS
sio.n. 1 Co. Inst. 277 a; 3 Bl. Comm. 166 ; 
Brown v. Burdick, 2'5 Ohio St. 268. By the 
ancient laws of Normandy, this term was used 
to signify the act of one who, having an ap� 
parent right of possession to · an estate, took 
possession of it immediately after the death 
of the actual possessor, before the heir en� 
teredo (Howard, Anciennes Lois des Fran· 
�ais, tome 1, p. 539.) 

Of Legacies 

A proportional diminution or reduction of 
the pecuniary legacies, when the funds or as
sets out of which such legacies are payable 
are not sufficient to pay them in full. Ward, 
Leg. p. 3,69, c. 6, § 7 ;  1 Story, Eq. JUl'. § 555 ; 
2 Bl. Comm. 512, '513 ; Brown V. Brown, 79 Va. 
648 ; Neistrath's Estate, 66 Cal. 330, '5 P. '507 ; 
Towle V. Swasey, 106 Mass. 100 ; Brant v. 
Brant, 40 Mo. 280 ; Armstrong's Appeal, 63 
Pa. 312 ; In re Hawgood's Estate, 159 N. W. 
117, 123, 37 :S. D. 56-5. 

Of N u isance 

The removal of a nuisance. 3 Bla. Comm. 
5. See Nuisance. 

I n Contracts 

A reduction made by the creditor for the 
prompt payment of a debt due by the payor 
or debtor. Wesk. Ins. 7. 

I n  Mercantile or Reven ue Law 

A drawback or rebate allowed in certain 
cases on the duties due on imported goods, in 
consideration of their deterioration or damage 
suffered during importation, or while in store. 
A diminutio.n o.r decrease in the amount of 
tax imposed UPo.n any perso.n. Varied reme
dies and procedure are provided by the differ� 
ent states for the abatement and equalizatio.n 
of taxes. Rogers V. Gookin, 85 N. E. 405, 193 
Mass. 434 ; ,state V. McVey, 115 N. W. 647, 
103 Minn. 485 ; Central National Bank V. 
City of Lynn, 2'59 Mass. 1, 156 N. E. 42. 



ABATEMENT AND ItEVIV AL 

ABAT EMENT A N D  R EV I VAL. 

I n  Chancery Practice 

A suspension of all proceedings in a suit, 
from the want of proper parties capable of 
proceeding therein. See 2 Tidd Pl'. 932 ; 
Story Eq. PI. § 354 ; Witt v. Ellis, 2 Cold. 
(Tenn.) 38. 

It differs from an abatement at law in this ; 
that in the latter the action is entirely dead 
and cannot be revived ; but in the former the 
right to proceed is merely suspended, and 
may be revived ; 3 Bla. Comm. 301 ; Boynton 
v. Boynton, 21 N. H. 246 ; Sto. Eq. PI. § 20 n. 
§ 354 ; Ad. Eq. 403 ; Mitf. Eq. Pl., by Jeremy 
57 ; BJ;'ooks v. Jones, 5 Lea (Tenn.) 244 ; 
Clarke v. Mathewson, 12 Pet. 164, 9 L. Ed. 
1041 ; Kronenberger v. Heinemann, 104 Ill. 
App. 156 ; Zoellner v. Zoellner, 46 Mich. 5.l1, 
9 N. W. 831 ; Spring v. Webb (D. C. Vt.) 227 
F. 481, 483 ; F. A. Mfg. Co. v. Hayden & 
Clemons (U. S. C. C. A. Mass. 1921) 273 F. 374. 

All declinatory and dilatory pleas in equity 
are said to he pleas in abatement, or in the 
nature thereof ; see Story, Eq. PI. § 708. 

In England, ill equity pleading, declinatory pleas 

to the jurisdiction and dilatory to the persons were 
(prior to the judicature act) sometimes, by anal
ogy to common law, termed "pIcas in abatement." 

Of Actions at Law 

The overthrow of an action caused by the 
defendant's pleading some matter of fact 
tending to impeach the correctness of the writ 
or declaration, which defeats the action for 
the present, but does not debar the plaintiff 
from recommencing it in a better way. 3 Bla. 
Comm. 301 ; 1 Chit. PI. (6th Lond. Ed.) 44'6 ; 
Guild v. Richardson, 6 Pick. (Mass.) 370 ; Doe 
V. Penfield, 19 Johns. (N. Y.) 308 ; Sayles v. 
Daniels Sales Agency, 196 P. -465, 100 Or. 37 ; 
Wirtele v. Grand Lodge A. O. U. W., 111 Neb. 
302, 196 N. W. 510. See Plea in Abatement. 

ABATO R. In real property law, a stranger 
who, having no right of entry, contrives to get 
possession of an estate of freehold, to the 
prejudice of the heir or devisee, before the 
latter can enter, after the ancestor's death. 
Litt. § 397. In the law of torts, one who 
abates, prostrates, or destroys a nuisance. 
ABAT U D A. Anything diminished. Moneta 
abatuda is money clipped or diminished in 
value. Cowell ; Dufresne. 

ABAV I A. Lat. In the civil law. A great
great-grandmother. Inst. 3, 6, 4 ;  Dig. 38, 10, 
1, 6 ;  Bract. fo1. 68b. 

ABA V ITA. A grea t-grea t-grandfa ther's sis
ter. Bract; fol. 68b. This is a misprint for 
abamita (q. v.). Burrill. 

ABAVUNCULUS. , Lat. In the civil law. A 
great�great-grandmother's brother (abavia: 
frater). '

·
lnst. 3, 6, () ; Dig. 38, 10, 3 ;  Calvinus, 

Lex. 'Called avunculu8 maxim'lts. Id. 38, 10, 
10, 17. Called by Bracton and Fleta abavun-

8 
I 

Cttlu8 magnus. Bract. fol. · 68b ; Fleta, lib. 6, 
c. 2, § 19. 

ABA V US. Lat. In the civil law. A great
great-grandfather. Inst. 3, 6, 4 ;  Dig. 38, 10, 
1, 6 ;  Bract. fol. 67 a. 

AB BACY. The ' government of a religious 
house, and the revenues thereof, subject to an 
abbot, as a bishopric is to a bishop. Cowell. 
The rights and privileges of an abbot. 

ABBEY • .A monastery or nunnery for the use 
of an association of religious persons, having 
an abbot or abbess to preside over them. 

AB BOT. .A prelate in the 13th century who 
had had an immemorial right to sit in the 
national assembly. Taylor, :Science of Juris
Pl'. 287. 

AB BOT, AB BAT. The spiritual superior or 
governor of an abbey. Feminine, Abbess. 

ABBREV I ATE O F  ADJ U D I CAT I O N. In 
'Scotch law. An abstract of the decree of ad
judication, and of the lands adjudged, with 
the amount of the debt. .Adjudication is that 
diligence (execution) of the law ,by which the 
real estate of a debtor is adjudged to belong 
to hi s creditor in payment of a debt ; and the 
abbreviate must be recorded in the register 
of adjudications. 

ABBREV I AT I O  PLAC I TO R U M. An abstract 
of ancient judicial records, prior to the Year 
Books. See Steph. PI. (7th Ed.) 410 .

. 

ABBREV I AT I O NS. Shortened conventional 
expressions, employed as substitutes for 
names, phrases, dates, and the like, for the 
saving of space, of time in transcribing, etc. 
Abbott. The abbreviations in common use in 
modern times consist of the initial letter or 
letters, syllable or syllables, of the word. 
Anciently, also, contracted forms of words, 
obtained :by the omission of letters interme
diate between the initial and final letters were 
much in use. These latter forms are now 
more commonly designated by the term con
traction. Abbreviations are of frequent use 
in referring to text-books, reports, etc., and in 
indicating dates, but 'should be very sparingly 
employed, if at all, in formal and important 
legal documents. See 4 C. & P. 51 ; 9 Co. 48 ; 
1 East 180, n. As to how far a judicial record 
may contain abbreviations of English words 
without invalidating it, see Stein v. Meyers, 
2;53 Ill. ,199, 97 N. E. 297. 

For Table of Abbreviations, see Appendix. 

Abbreviatio n u m  iIIe n u m e'rus et sensus accipie·n
d u s  est, ut conoossio  non sit i nanis. In ab
breviations, such number and sense is to be 
taken that the grant be not made void. 9 
Coke, 48. 
ABB R EV I ATO R S. In ecclesiastical law. 
Officers whose duty it is to assist in drawing 
up the Pope's Driefs, and reducing petitions 
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Into proper form to be converted Into papal ABEREMURDER. (From Sax. abere, appar-
, bulls. ent, notorious ; and mord-, murder.) Plain 

or <lownright murder, as distinguished from 
4BBROCH MENT, or ABBROACHMENT. the less heinous crime of manslaughter, or 
The' act of forestalling a market, by ibuying ' chance medley. It was declared a capital of� 
up at wholesale the merchandise intended to fense, without fine or commutatiQn, by the 
,be sold there, for the purpose of selling it at laws of Canute, c. 93" and of Hen. I. c. 13. 
retail. See Forestalling the 'Market. Spelman ; Cowell ; Blount. 
ABB UTT ALS. See Abuttals. AB ESSE. Lat. In the civil law. To be ab-

sent ; to be away from a p1ace. Said of a ABD I CAT I O N. The act of a sovereign in re-
person who was extra continentia urbi8, (be-nouncing and relinquishing his government 
yond the suburbs of the city.) or throne, so that either the throne is left 

entirely vacant, or is :filled by a successor ap- ABET. To encourage, incite, or set another 
pointed or elected beforehand. on to commit a crime. This word is always 

Also, where a magistrate or person in office applied to aiding the commission of a crime. 
voluntarily renounces or gives it up Ibefore To abet another to commit a murder is to 
the time of service has expired. , command, procure, or counsel him to commit 

The act of abdicating ; giving up of office, it. Old Nat. Brev. 21 ; Co. Litt. 475. 
power or authority, right or trust ; renuncia
tion. McCormick v. Engstrom, 241 P. 685, 
688, 119 Kan. 698. 

It differs from resignation, in that resigna
tion is made by one who has received his of
fice from another and restores it into his 
hands, as an inferior into the hands of a supe
rior ; abdication is the relinquishment of an 
office which has devolved by act of, law. It 
is said to be a renunciation, quitting, and re
linquishing, so as to have nothing further to 
do with a thing, or the doing of such actions 
as are inconsistent with the holding of it. 
Chambers. 

An instrument purporting to be a renunciation 
and "abdication" of rights to property may consti
tute in legal effect an "assignment." In re Joan
ston's Estate, 203 N. W. 376, 377, 186 Wis. 599. 

"Aid" and "abet" are nearly synonymous terms a� 
generally used ; but, strictly speaking, the former 
term does not imply guilty knowledge or felonious 
intent, whereas the word " abet" includes knowl
edge of the wrongful purpose and counsel and en
couragement . in Ul. e  commission of the crime. Peo
ple v. Dole, 122 Cal. 486, 55 .  P. 581, 68 Am. St. Rep. 
50 ; People v. Morine, 138 Cal. 626, 72 P. 166 ; State 
v. Empey, 79 Iowa, 460, 44 N. W. 707 ; Raiford v. 
State, 59 Ala. 106 ; White v. People, 81 Ill. 333 ; 

' State v. Ankrom, 103 S. E. 925, 927, 86 W. Va. 570 ; 
People v. William Yee, 174 P. 343, 345, 37 Cal. App. 
579 ; State v. Start, 132 P. 512, 513, 65 Or. 178, 46 L. 
R .  A. (N. S.) 266 ; People v. Powers, 127 N. E. 681, 
682, 293 Ill. 600. 

See Abettor ; Aid and Abet. 
AB ETTATO R. L. Lat. In old English law. 
An abettor. Fleta, lib. 2, c. 65, § 7. See 
Abettor . 

. AB D I TO R I U M. An abditory or hiding place, ABETTO R. In criminal law. An instigator, 
to hide .and preserve goods, plate or money. or setter on ; one who promotes or procures 
Jacob. ' a  crime to be committed. Old Nat. Brev. 21. 

A B D U CT I O N. In criminal law. The offense 
of taking away a man's wife, child, or ward, 
by fraud and persuasion, or open violence. 
S Bl. Comm. 139-141 ; Humphrey v. Pope, 122 
Cal. 253, 54 P. 847 ; State v. George, 93 N. 
C. 567 ; State v. Chisenhall, 100 N. C. 676, 11 
S. E. 518 ; People v. :Seeley, 37 Hun (N. Y.) 
100 ; State v. Hopper, 119 S. E. 769, 772, 186 
N. C. 405. 

The unlawful taking or detention of any 
female for purposes of marriage, concubinage, 
or prostitution. 4 Steph. Com. 84 ; People v. 
Crotty, 55 Hun, 611, 9 N. Y. S. 937. In many 
states this offence is created by statute and 
in most cases applies to females under a giv-
en age. 

By statute in some states, abduction in
cludes the withdrawal of a husband from his 
wife, as where another woman alienates his 
affection and entices him away and causes 
him to abandon his wife. King v. Hanson, 
13 N. D. 85, 99 N. W. 1085. 

A B EA RAN CE. Behavior ; as a recognizance 
to be of good abearance signifies to be of good 
behavior. 4 BI. Comm. 251, 256. 

One who · commands, advises, instigates, or 
encourages another to commit a: crime ; , a per
son who, being present or in the neighborhood, 
incites another to commit a crime, and thus 
becomes a principal. See State ' v. Baldwin, 
137 S. E. 590, '591, 193 N. C. '566. 

The distinction between abettors and ac
cessories is the presence or absence at the 
commission of the crime. Cowell ; Fleta, lib. 
1, c. 34. Presence and participation are nec

' essary to constitute a person aD abettor. 
'4 Sharsw. Bla. Comm. 33 ; Green v. State, 13 
Mo. 382 ; State v. Teahan, 50 Conn. 92 ;  
Connaughty v. State, 1 WilS. 159, 60 Am. Dec. 
370 ; Russ. & R. 9'9 ;  9 Bingh. N. C. 440 ; 
'White v. People, 81 Ill. 333 ; Doan v. State, 26 
Ind. 495 ; King v. State, 21 Ga. 220 ;  Thomp
son v. State, 95 S. E. 292, 293, 147 Ga. 745 ; 
Bradley v. Commonwealth, 257 S. W. 11, 13, 
201 Ky. 413. 

. ABEYANCE. In the law of estates. In ex
pectation, remembrance, and contemp.lation of 
law ; the condltion of a freehold when there 
is no person in being in whom it is vested. 
In suck cases the freehold has been said to be 
in nubibua (in the clouds), McKo�n v. Mc-
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�own, 117 S. E. 557, 559, 93 W. Va. 689 ; in 
pen.dent'i (in suspension) ; and in. gremio legiq 
(in the bosom of the law). It has been de
nied by some that there is such a thing as an 
estate in abeyance ; Fearne, Cont. Rem. 513. 
See also the note to 2 Sharsw. Bla. Comm. 
107 ; 1 P. Wms. 516 ; 1 Plowd. 29. Where 
there is a tenant of the freehold, the remain
der or reversion in fee may exist for a time 
without any particular owner, in which case 
it is said to be in abeyance ; Lyle v. Richards, 
9 S. & R. (Pa.) 367 ; 3 Plowd. 29 a, b, 35 a; 1 
Washb. R. P. 47. 

The term may · also be applied to the fran
chise of a corporation ; Trustees of Dart
mouth College v. Woodward, 4 Wheat. (U. S.) 
691, 4 L. Ed. 629. So, too, personal property 
may be in abeyance or legal sequestration, as 
in case of a vessel captured at sea from its 
captors until it becomes invested with the 
character of a ·  prize ; 1 Kent, 102 ; 1 C. Rob. 
Adm. 139 ; 3 id. 97, n. ; or the rights of proper
ty of a bankrupt, pending adjudication ; Bank 
v. Sherman, 101 U. S. 403, 25 L. Ed. 866. See 
Dillingham v. Snow, 5 Mass. 555; Jewett v. 
Burroughs, 15 Mass. 464. 

Sometimes "abeyance" is used to denote a 
condition of being undetermined. Fenn v. 
American Rattan & Reed Mfg. Co., 130 N. E. 
1 29, 130, 75 Ind. App. 146. 

AB I AT I C U S, or AV I AT I CUS. L. Lat. In 
feudal law. A son's son ; a grandson in the 
male line. Du Cange, .A vius; Spelman ; Lib. 
E�eud., Baraterii, tit. 8, cited Id. 

A B I D  E. To accept the consequences of ; to 
rest satisfied with. 

'Vith reference to an order, judgment, or 
(lecree of a court, to perform, to execute. 
'l'aylor v. Hughes, 3 Greenl. (Me.) 433 ; Hodge 
v. Hodgdon, 8 Cush. (Mass.) 294 ; Jackson v. 
State, 30 Kan. 88, 1 P. 317 ; Petition of Gris
wold, 13 R. 1. 125. Where a statute pro
v ides for a recognizance "to abide the judg
ment of the court," one conditioned "to aW(J;it 
the action of the court" is not sufficient ; Wil
son v. State, 7 Tex. App. 38. And under Ala
bama Code 1928, § 1943, defendant does not 
"abide the judgment" of the appellate court 
until costs of appeal are paid. Ex parte Til
lery, 22 Ala. App. 193, 114 So. 15. And see 
State v. Gregory, 205 Iowa, 707, 216 N. W. 
17, 19. 

To abide and satisfy is used to express the 
execution or performance of a judgment or 
order by carrying it into complete effect ; 
Erickson v. Elder, 34 Minn. 371, 25 N. W. 804. 
Cp. Woolfolk v. Jones (D. C. Va.) 216 F. 807, 

. 809. 
Where it is said by an appellate court that 

costs are to abide the final result, "abide" is 
synonymous with conform to. Getz v. John
ston, 125 A.. 689, 691, 145 Md. 426. 
� To abide by an award means to await the 
award without revoking the submission. It 
does not mean t() "a-cquiesce in" or "not dis-

. ptite�" fu· the" Sense of not being at llberty� to 
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�-ontest the validity of the award when made ; 
Hunt v. Wilson, 6 N. H. 36 ; Quimby v. ;Mel
Yin, 35 N. H. 198 ; Marshall v. Reed, 48 N. H. 
36, 40 ; Shaw v. Hatch, 6 N. H. 162 ; 'Weeks v. 
Trask, 16 A. 413, 81 Me. 127, 2 L. R. A. 532. 

A B I D I N G  BY. In Scotch law. A judicial 
declaration that the party ab ides by the deed 
on which he founds, in an action where the 
deed or writing is attacked as forged. Un
less thi s  be done, a decree that the deed is 
false will be pronounced. Pat. Compo It has 
the effect of pledging the party to stand the 
consequences of founding on a forged deed. 
Bell. 

A B I D I N G  CO N V I CT I O N. A definite convic
tion of guilt derived from a thorough ex
amination of the whole case. Hopt v. Utah, 
120 U. S. 439, 7 S. Ct. 614, 30 L. Ed. 708. A 
settled or fixed conviction. ' Davis v. State, 62 
So. 1027, 1033, 8 Ala. App. 147. 

A B I G EATO RES. See Abigeus. 

A B I G EATUS. Lat. In the civil law. The 
offense of stealing or driving away cattle. 
See Abigeus. 

A B I G E I .  See Abigeus. 

A B I G ERE. Lat. In the civil law. To drive 
away. Applied to those who drove away ani
mals with the intention of stealing them. Ap
plied, also, to the similar offense of cattle 
stealing on the borders between England and 
Scotland. See Abigeus. 

To drive out ; to expel by force ; to produce 
abortion. Dig. 47, 11, 4'. 

A B I GEUS. Lat. (Pl., ab igei, or more rare
ly abigeatores.) In the civil law. A stealer 
of cattle ; one who drove or drew away (sub
traxit) cattle from their pastures, as horses 
or oxen from the herds, and made booty of 
them, and who followed this as a business or 
trade. 

The term was applied also to those who drove 
away the smaller animals, as swine, sheep, and 
goats. In the latter case, it depended on the num
ber taken, whether the offender was fur (a common 
thief) or abigeus. But the taking of a single horse 
or ox seems to have constituted the crime of abigea
tus. And those who frequently did this were clear
ly abigei, though they took but an animal or two 
at a time. Dig. 47, 14, 3, 2. See Cod. 9, 37 ; Nov. 22, 
C. 15, § 1 ;  4 Bl. Comm. 239. 

AB I L I TY. When the word is used in stat
utes, it is usually construed as referring to 
pecuniary ability, as in the construction of 
Tenterden's Act (q. 'D.) ; 1 M. & W. I0l. 

A Wisconsin Act (1885), making a hl!1sband 
"being of sufficient ability" liable for the sup
port of an abandoned wife, contemplates earn
ing capacity as wen as property actuany own
ed ;  State v. Witham, 70 Wis. 473, 35 N. W. 
934 ; a contrary view was taken in Washburn 
v. Washburn, 9 Cal. 475, wh�re the term was 

· liniited to the possession by the husband of 
the means in property to provide such neces-
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saries, not to his capacity ' of acquiring such 
means by labor. 

The ability to buy, required in a purchaser as a 
condition to the broker's right to a commission, 
is the financial ability to meet the required terms 
of the sale, and does not mean solvency or ability 
to respond in damages for a breach of the contract. 
Stewart v. Sisk, 114 S. E. 7!, 29 Ga. App. 17. See 
Able. to Purchase. 

A voter's "ability to read" within meaning of 
election statutes is satisfied if he can read in a 
reasonably intellige'nt manner sentences composed 
of words in common use and of average difficulty, 
although each word may not be always accurately 
pronounced, and "ability to write" is satisfied if he 
can by use of alphabetical signs express in a fairly 
legible way words of common use and average diffi
culty, though each word may not be accurately 
spelled. Williams v. Hays, 193 S. W. 1046, 1047, 175 
Ky. 170. But the mere ability to write one's name 
and post office address, and nothing more, is insuffi
cient. Murrel v. Allen, 203 S. W. 313, 314, 180 Ky. 
604. 

A B I SHE R I N G, or AB ISHERS I N G .  Quit of 
amercements. It originally signified a for
feiture or amercement, and is more properly 
mishering, mishersing, or miskering, accord
i,ng to Spelman. It has since been termed a 
liberty of freedom, because, wherever this 
word is used in a grant, the persons to whom 
the grant is made have the forfeitures and 
amercements of all others, and are themselves 
free from the control of any within their fee. 
Termes de la Ley, 7. 

ABJ U D I CAT I O. In old English law. The 
depriving of a thing by the judgment of a 
court ; a putting out of court ; the same as 
forisjudicatio, forjudgment, forjudger. Co. 
Litt. l00a, b; Townsh. PI. 49. A removal 
from court. Calvinus, Lex. 

Used to indicate an adverse decision in a 
writ of right: Thus, the land is said to be 
abjudged from one of the parties and his 
heirs. 2 Poll. & Maitl. 62. 

ABJ U RAT I O N .  A renunciation or abandon
ment by or upon oath. 

I n  E nglish Law 

The oath by which any person holding office 
in England was formerly obliged to bind him
self not to acknowledge any right in the Pre
tender to the throne of England ; 1 Bla. Com; 
368 ; 13 and 14 W. III, c. 6, repealed by 30 and 
31 Vic. c. 59. 

It also denotes an oath abjuring certain 
doctrines of the church of Rome. 

A BJ U RAT I O N  O F  ALLEG I ANCE. In Am
erican law. Every alien, upon app.lication to 
become a citizen of the United States, must 
declare on oath or affirmation before the court 
where the application is made, amongst other 
things, that he doth absolutely and entirely 
renounce and a:bj1�re all allegiance and fideli
ty Which he owe8 to any foreign prince, state, 
etc. 8 USCA, § 381. 

a species of self-imposed banishment, under 
an oath never to return to the kingdom unless 
by permission. This was formerly allowed 
to criminals, as a means of saving their lives, 
when they had confessed their crimes, and 
fled to sanctuary. See 4 Bl. Comm. 332 ; 
Avery v. Everett, 11 0 N. Y. 317, 18 N. E. 148, 
1 L. R. A. 264, 6 Am. St. Rep. 368 ; 11 East, 
301 ; 2 Kent, 156, n. ; Termes de la Ley ; 2 
Poll. & Maitl. 588. See Abjure. 

-

ABJ U R E. To renounce, or abandon, by or 
upon oath. See Abjuration. 

"The decision in Arthur v. Broadnax, 3 Ala. 567, 
affirms that if the husband has abjured the state, 
and remains abroad, the wife, meanwhile trading 
as a feme sole, could recover on a note which was 
given to her as such. We must consider the term 

'abjure,' as there used, as implying a total aban
donment of the state ; a departure from the state 
without the intention of returning, and not a re
nunciation of one's country, upon an oath of PEli"
petual banishment, as the term originally implied." 
Mead v. Hughes, 15 Ala. 148, 1 Am. Rep. 123. 

AB LE-BO D I ED. As used in a statute relat
ing to service in the militia, this term does 
not imply an absolute freedom from all phys
ical ailment. It imports an absence of those 
palpable and visible defects which evidently 
incapacitate the person from performing the 
ordinary duties of a soldier. Darling v. Bow
en, 10 Vt. 152. Ability to perform ordinary 
labor is not the test. Town of Marlborough 
v. Sisson, 26 Conn. 57. 

ABLE TO EA R N .  The phrase "able to earn," 
as used in the Workmen's Compensation Act 
in reference to wages an injured employee is 
able to earn subsequent to his injury, does 
not mean the maximum sum earned in any 
one week, but a fair average of the weekly 
wages which an employee is able to earn cov
ering a sufficient period of time to determine 
his earning capacity. Reeves v. Dietz, 1 La. 
App. 501, 505. See also, Mt. Olive & Staunton 
Caal Co. v. Industrial Commission, 134 N. E. 
16, 301 Ill. 521. 

ABLE TO P U RCHASE. One is able to pur
chase, within the requirement that a purchas
er found by a broker, to entitle him to com
mission, must be ready, willing, and able to 
purchase, if one is financially 'able, that is to 
say, able to command the necessary funds to 
close the deal within the time required, even 
though part of the money must ' be obtained 
on the purchased property itself. Pellaton v. 
Brunski, 231 P. 583, 584, 69 Cal. App. 301. 
But see Bateman v. Richard, 232 P. 443, 445t 
105 Okl. 272, and Reynor v. Mackrill, 164 N. 
W. 335, 181 Iowa, 210, 1 A. L. R. 523, holding 
that a person, to be able to purchase, must 
have the money for the cash payment, and 
not merely property on which he could raise 
it. See, also, Peters v. Mullins, 277 S. W. 316, 
317, 211 Ky. 123. See Financially Able. 

ABJ U RAT I ON OF THE R EALM. In ancient A B LEGAT I .  Papal ambassadors of the sec
English law. A renunciation of one's

'
country, ond rank, who are sent to a country where 
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there is not a nuncio, with a less extensive 
commission than that of a nuncio. This title 
is equivalent to envoy. 
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letters Oof abOol.itlOon, remit the punishment, but the 
infamy remains, unless letters of abolition have 
been Oobtained before sentence. EncycZ. de D' Alem

bert. 

�B LO CAT I O. A letting out to hire, or leas-
mg for money. Calvin. Sometimes used in ABORDAGE. Fr. In French commercial 

the English form "ablocation." law. Collision of vessels. 

ABMATERTE RA. Lat. In the civil law. A 
great-great-grandmother's sister, (abavire 80-
ror). . Inst. 3, 6, 6 ;  Dig. 38, 10, 3. Called ma
tertera maxima. Id. 38, 10, 10, 17. Called, 
by Bracton, abmatertera magna. Bract. fol. 
68b. 

ABN EPOS. Lat. A great-great-grandson. 
The grandson of a grandson or granddaugh
ter. Calvinus, Lex. 

ABN EPT I S. Lat. A great-great-grand
daughter. The granddaughter of a grand
son or granddaughter. Calvinus, Lex. 

ABODE. The place where a person dwells. 
Dorsey v. Brigham, 177 Ill. 250, 52 N. E. 303, 
42 L. R. A. 809, 69 Am. St. Rep. 228 ; Vander
poel v. O'Hanlon, 53 Iowa, 246, 5 N. W. 119, 
36 Am. Rep. 216. It is the criterion determin
ing the residence of a legal voter. Fry's Elec
tion Case, 71 Pa. 302, 10 Am. Rep. 698 ; Dale 
v. Irwin, 78 Ill. 181. 

ABORTI FAC I ENT . . In medical jurispru
dence. A drug or medicine capable of, or used 
for, producing abortion. 

ABORT I ON.  The expulsion of the fmtus at a 
period of utero-gestation so early that it has 
not acquired the power of sustaining an inde
pendent life. 

The unlawful destruction, or the bringing 
forth prematurely, of the human fmtus before 
the natural time of birth ; State v. Magnell, 3 
Pennewill (Del.) 307, 51 A. 606. 

The act of bringing forth what is yet imper
fect. Also the thing prematurely brought 
forth, or product of an untimely process. 
Sometimes loosely used for the offense of pro
curing a premature delivery ; but strictly, the 
early delivering is the abortion ; causing or 
procuring abortion is the full name of the of
fense. Abbott ; Smith v. State, 33 Me. 48, 59, 
54 Am. Dec. 607 ; State v. Orook, 16 Utah, 212, 
51. P. 1091 ; Belt v. Spaulding, 17 Or. 130, 20 
P. 827 ; Mills v. Commonwealth, 13 Pa. 631 ; 
Wells v. New England Mut. IJ. Ins. Co., 191 Pa. 
207, 43 A. 126, 53 L. R. A. 327, 71 Am. St. Rep. 
763. 

A B O RT I V E  T R I AL. A term descriptive of 
the result when a case has gone off, and no 
verdict has been pronounced, without the 
fault, contrivance, or management of the par
ties. Jebb & B. 51. 

One's hom.e ; habitation ; place of dwelling 
or . residence. The term is commonly so used 
in statutes · relating to service of process. 
Camden Auto Co. v. Mansfield, 113 A. 175, 176, 
120 Me. 187 ; De Laval Separator Co. v. Hof
berger, 154 N. W. 387, 389, 161 Wis. 344 ; Ar.,. 
mour & Co. v. Strahan, 93 So. 364, 130 Miss. 
109 ; L. J. Mueller Furnace Co. · v. Dreibelbis 
(Mo. App.) 229 S. W. 240, 241. See, also, In 
re Barklow (D. C. Or.) 282 F. 892, 894. See 
Domicile ; Residence. ABORT US. Lat. The fruit of an abortion ; 

See Bozero. 
the child born before its time, incapable of 
life. ABOGADO. Sp. An advocate. 

ABO L I S H .  To do away with wholly ; to an
nul. Webster. To dispense with. Alexander 
v. City of Lampasas (Tex. Civ. App;) 275, S. 'w. 
614, 616. And see Reilly v. Smith, 156 N. y� S. 
684, 687, 92 Misc. 309. 

ABOL I T I ON.  The destruction� annihilation, 
abrogation, or extinguishment of anything. 
Thus, authority to shorten a school year does 
not include authority to close a school, for the 
mere shortening of a term is to be distinguish
ed from its abolitio:q. Peterson v. Pratt, 167 
N. W. 101, 183 Iowa, 462. 

Also the leave given by the sovereign or 
judges to a criminal accuser to desist from 
further prosecution. 25 Hen. VIII. c. 21. 

In the Civil, French and German law, abolitiOon 
is used nearly synonymously with pardon, remis,. 
siOon, grace.; Dig. 39. �. 3. 3. There is, however, this 
difference: grace is the generic term ; pardon, ac
cording , to those laws, is the clemency which the 
pl'ince extends

· 
to a man who has participated in a. 

crime, without being a principal - or accomplice ; 
remi8�i.on is made in cases of . invOoluntary · homi
cides, . .and: fl:�\��def�nce". Abl>Zition is usoo . when the 
crime cannot be remitted. The prinoo ·th'eD· m'ay. by 

A BO UT. Almost or approximately ; near in 
timf'. qnantity, number, quality, or degree. 

When used with reference to time, the term 
is of flexible significance, varying with the 
circumstances and the connection in which it 
is employed. Burlington Grocery Co. v. Hea- · 
phy's Estate, 126 A. 525, 528, 98 Vt. 122. But 
its use does not necessarily render time imma
terial, nor make a contract one terminable at 
will. Costello v. Siems-Carey Co., 167 N. W. 
551, 552, 140 Minn. 208. In a charter party, 
"about to sail" means just ready to sail. 
[1893] 2 Q. B. 274. And when it is said that 
one is "about" to board a street car, it means 
"in the act of." Fox v. Denver City Tramway 
Co., 143 P. 278, 280, 57 Colo. 5011. 

With rel�tion to quantity, the term suggests 
only an estimate of probable amount. Barke
meyer Grain & Seed 00. v. Hannant, 213 P. 
208, 210, 66 Mont. 120. Its import is that the 
actual quantity is a near approximation to 
that mentioned, and it has the effect of . pro
vidillg against accidental variations. Nor
rington v . . Wi-fght, 6 S. dt. 12," 115 U. S. 188 · 29 
L. :E(t 366 ; '·Oavender v� B.: :Johnson & Son (Mo. 
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App.) 212 S. W. 53, 54. It may be g!ven prac
tically the same effect as the phrase more or 
less. Pierce v. Miller, 187 N. W. 105, 107, 107 
Neb . .  851. 

As to number, it merely implies an estimate 
of a particular lot or class and not a warran
ty. Holland v. Rock, 50 Nev. 340, 259 P. 415. 

In connection with distance or locality, the 
term is of relative significance, varying with 
the circumstances. Parker v. Town of Pitts
field, 92 A. 24, 26, 88 Vt. 155. Thus, an em
ployee on an elevator on the employer's prem
ises is "about the premises" within the W ork
men's Compensation Act. Lienau v. North
western Telephone Exch. Go., 186 N. W. 945, 
946, 151 Minn. 258 ; Novack v. Montgomery 
Ward & Co., 198 N. W. 200, 293, 158 Minn. 495. 
Likewise, a workman 200 feet from R' factory 
at time of an injury was "about" the factory. 
Wise v. Central Dairy 00., 246 P. 501, 503, 121 
Kan. 258. 

"About" may be synonymous with "on" or 
"upon," as in a statute making it- an offense to 
carry weapons concealed on or about the per
son. State v. Brunson, 111, So. 321, 323, 162 
La. 902 ;  State v. Scanlan, 273 S. W. 1062, 
1065, 308 Mo. 683. The phrase, "about the 
person," is 'br,oad enough to include the car
riage of a pistol or revolver in a grip, satchel, 
or hand bag held in the hand or connected 
with the person, State v. Blazovitch, 107 S. E. 
291, 88 W. Va. 612, or on the running board 
of an automobile, Armstrong v. State, 265 S. 
W. 701, 98 Tex. Or. R. 335. See, also, L.ivesey 
v. Helbig, 94 A. 47, 48, 87 N. J. Law, 303 ; Em
erson v. State, 190 S. W. 485, 80 Tex. Or. R. 
354 ; Paulk v. State, 261 S. W. 779, 780, 9'T 
Tex. Cr. R. 415. "About" means near by, close 
at hand, convenient- of access, and within such 
distance of the party so having it as that such 
party could, without materially changing his 
position, get his hand on the pistol, etc. ' Welch 
v. State, 2'62 S. W. 485, 97 Tex. Or. R. 617 ; 
People v. Niemoth, 152 N. E. 537, 322 Ill. 51. 

ABOUT I SSEM ENT. Fr. An abuttal or abut
ment. See Guyot, Repert. Univ. "Abouti8-
8an8." 

ABOVE. Higher ; superior. As, court above, 
plaintiff or defendant above. Above an in
cumbrances means in excess . thereof ; Wil
liams v. McDonald, 42 N. J. Eq. 395, 7 A. 886. 

Principal ; as distinguished from what is 
auxiliary or instrumental. Bail to the action, 
or special bail, is otherwise termed bail above. 
3 Bl. Comm. 291. See Below. 

As used in an act establishing a city court with 
jurisdiction "above" the jurisdiction of justices of 
the peace, the word "above" was held synonym(}us 
with "without." Atlantic Coast Line R. Co. v. Nell
wood Lumber Co., 94 S. E:. 86, 87, 21. Ga. App. 209. 

ABOVE C I TED, or M ENT I O N ED. Quoted 
before. A figurative expression taken from 
the ancient manner of writing books on scrolls, 
where whatever is mentioned or cited before 
in the same roll must be above. Encyc. Lond. 

ABROGA'rIO:tt 

AB'PATRUUS. Lat. A great-great-uncle ; or, 
a great-great-grandfather's brother (abavi 
frater). Inst. 3, 6, 6 ;  Dig. 38, 10, 3 ;  Du 
Cange, Patruus. Called by Bracton and Fleta, 
abpatruu8 magnus. Bract. fol. 68b ; Fleta, 
lib. 6, c. 2, § 17. It sometimes means uncle, 
and sometimes great-uncle. 

A B R I  D G E. To reduce or contract ; usually 
spoken of written language. 

I n  Copyrig,ht Law 

To epitomize ;  to reduce ; to contract. It 
implies preserving the substance, the essence, 
of a work, in language suited to such a pur
pose. In making extracts there is no conden
sation of the author's language, and hence no 
abridgment. To abridge requires the exer
cise of the mind ; it is not copying. Between 
a compilation and an abridgment there is a 
clear distinction. A compilation consists of 
selected extracts from different authors ; an 
abridgment is a condensation of the views of 
one author. Story v. Holcombe, 4 McLean, 
306, 310, Fed. Cas. No. 13,497. 

I n  Practice 

To shorten a declaration or count by taking 
a way or severing some of the substance of it. 
Brooke, Abr., Com., Dig. Abriagment ;  1 
Viner, Abr. 109. See Abridgment. 

ABR I DG M EN T. Condensation ; contraction. 
An epitome or compendium of another and 
larger work, wherein the principal ideas of 
the larger work are summarily contained. 

Abridgments of the law are brief digests 
of the law, arranged alphabetically. The old
est are those of Fitzherbert, Brooke, and 
Rolle ; among somewhat more modern works 
are those of Viner, Comyns, and Bacon. (1 
Steph. Comm. 51.) The term "digest" has 
now supplanted that of "abridgment." Sweet. 
With few exceptions, the old abridgments are 
not entitled to be considered authoritative. 
See 2 Wils. 1, 2 ;  1 Burr. 364 ; 1 W. Bla. 101 ; 
3 Term 64, 241 ; and an article in the North 
American Review, July, 1826, p. 8, by Justice 
Story, which is reprinted in his "Miscellan
eous Writings," p. 79. See Abridge: 

A B R I D G M E N T  O F  DAMAG ES. The right of 
the court to reduce the damages in certain 
cases. Viae Brooke, tit. "Abridgment." 

AB ROAD. In English chancery laY,:', beyond 
the seas. 
A B ROGATE. To annul, repeal, or destroy ; 
to annul or repeal an order or rule issued by 
a subordinate authority ; to repeal a former 
law by legislative act, or by usage. 

ABROGAT I O N .  The destruction or annu.l
ling of a former law, by an act of the legisla
tive power, by constitutional authority, or by 
usage. 

It stands opposed to rogation; and is distin
guished fr(}m derogation, which implies the taking 
away only some part. of a. la.w ; from ,8ubrogation, 
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which denotes the adding a clause to It ; from dis
pensation, which only sets it aside in a particular 
instance ; and from antiquation, which is the re
fusing to pass a law. Encyc. Lond. 

Express abrogation is that literally pro
nounced by the new law either in general 
terms, as when a final clause abrogates or 
repeals all laws contrary to the provisions 
of the new one, or in particular termi, as 
when it abrogates certain preceding laws 
which are named. 

Implied abrogation takes place when the 
new law contains provisions which are posi
tively contrary to former laws, without ex
pressly abrogating such laws ; De Armas' 
Case, 10 Mart. O. S. (La.) 172 ; Bernard v. 
Vignaud, 10 Mart. O. S. (La.) 560 ; and also 
when the order of things for which the law 
has been made no longer exists. See Ex parte 
Lum Poy (D. C.) 23 F.(2d) 690. 

ABSCO N D .  To go in a clandestine manner 
out of the jurisdiction of the courts, or to lie 
concealed, in order to avoid their process. 
Malvin v. Christoph, 7 N. W. 6, 54 Iowa, 562. 

To hide, conceal, or absent oneself clan
destinely, with the intent to avoid legal proc
ess. Smith v. Johnson, 43 Neb. 754, 62 N. W. 
217 ; Hoggett v. Emerson, 8 Kan. 262 ; Ware 
v. Todd, 1 Ala. 200 ; Kingsland v. Worsham, 
15 Mo. 657 ; Johnstone v. Thompson, 2 La. 411. 
See Absconding Debtor. 

ABSCO N D I NG D E BTO R. One who absconds 
from his creditors. An absconding debtor 
is one who lives without the state, or who 
has intentionally concealed himself from his 
creditors, or withdra wn himself from the 
reach of their suits, with intent to frustrate 
their just demands. Thus, if a person depa'rts 
from his usual residence, or remains absent 
therefrom, or conceals himself in his house, so 
that he cannot be served with process, with 
intent unlawfully to delay or defraud his 
creditors, he is an absconding debtor ; but if 
he departs from the state or from his usual 
abode, with the intention of again returning, 
and without any fraudulent design, he has not 
absconded, nor absented himself, within the 
intendment of the law. Stafford v. Mills, 57 
N. J. Law, 574, 32 A. 7 ;  Fitch v. Waite, 5 
Conn. 117 ; Martin v. Barrett (Mo. App.) 204 
S. W. 410 ; Little v. Long, 107 A. 412, 93 N. J. 
Law, 99 ; Kershbaum v. London Guarantee 
& Accident Co., 133 A. 229, 232, 286 Pa. 213. 

A party may abscond, and subject himself 
to the operation of the attachment law 
against absconding debtors, without leaving 
the limits of the state. Field v. Adreon, 7 
Md. 209. 

A debtor who is shut up from his creditors 
in , his : own house is an absconding debtor. 
IveS v.' Curtiss, 2 Root (Conn.) 133 ;  

'Bennett 
v. Avant, 2 Sneed (Tenn.) 152. 

. 

ABSENC�. The sta,te of being absent, re

mQved, or away frolll one's domicile, or usual. 
place· ,of· I ·residence.- See; Maley . v. Pennsyl-
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vania R. Co., 101 A. 911, 914·, 258 Pa. 73, L. R. 
A. 1918A, 563. 

Absence is of a fivefold kind : (1) A necessary ab
sence, as in banished or transported persons ;

' 
this 

is entirely necessary. (2) Neoossary una voluntary., 

as upon the account of the commonwealth, or in 
the service of the church. (3) A probaob�e abs'ence, 

according to the civilians, as that of students on 
the score of study. (4) EntireZy voZunta,ry, ou ae
count of trade, merchandise, and the like. (5) Ab
sence cum ao'lo et culpa, as not appearing to' a writ, 
8ubpama� citation, etc., or to delay or defeat credi
tO'rs, or avoiding arrest, either O'n civil or criminal 
process. Ayliffe. 

Where the statute allows the vacation of a 
judgment rendered against a defendant "in 
his absence," the term "absence" means non
appearance to the action, and not' merely that 
the party was not present in court. Strine v. 
Ka ufman, 12 Neb. 423, 11 N. W. 867 ; L. R. 1 
P. & D. 169 ; 14 L. T. 604. But the word "ab
sence," in its usual and natural signification, 
means physical absence. Inhabitants of 
Lanesborough v. Inhabitants of Ludlow, 145 
N. E. 57, 58, 250 Mass. 99. See Cytacki v. 
Buscko, 197 N. W. 1021, 1022, 226 Mich. 524. 

In Scotoh Law 

Want or default of appearance. A decree 
is said to be in absence where the defender 
(defendant) does not appear. Ersk. Inst. bk. 
4, tit. 3, § 6. 

ABSENT. Being away from ; at a distance 
from ; not in company with. Paine v. Drew, 
44 N. H. 306, where it was held that the word 
when used as an adjective referred only to 
the condition or situation of the person or 
thing spoken of at the time of speaking with
out reference to any prior condition or situa
tion of the same person or thing, but when 
used as a verb implies prior presence. It has 
also been held to mean "not being in a par
ticular place at the time referred to," and rwt 
to import prior presence ; [18�3] A. C. 339 ; 
62 L. J. C. P. 107 ; 62 L. T. 159. 

The term absent defendants does not em
brace non-resident defendants but has refer
ence to parties resident in the state, but tem
porarily absent therefrom ; Wash v. Heard, 
27 Miss. 400 ; Wheeler v. Wheeler, 35 Ill. App. 
12'3. See, how�ver, Seimer v. James Dickin
son Farm Mortg. Co. (D. C. Ill.) 299 F. 651, 
658, holding that a foreign corporation is "ab
sent" from the state, and limitation does not 
run in its favor. 

A judge, disqualified to a.ct In a case, is "absent 
from the county," within Kentucky Civ. Code Prac. 

§ 273, authorizing the clerk of CO'urt to' grant an in
junctiO'n or temporary restraining order. Dark To-. 
bacoo Growers' Co-op. Ass'n v. Wilsoo. 2111 S. W. 
1092, 1093, 200 Ky. 550. 

A c:leceased · stQckhO'lder employee ia not " absent" 
from duty so, as to 'entitle ' bis heirs. or assigns, un
der a. contract, to his share of th

,
e profits; 

,
etc., lea" 

tti:.e . tibet of a. capable person to ,  fill his pOsition. 
Nichols T' QiyZpia. VeU�r Co.. 236 F. 794, _ i35 
Wasil. a. . . .' . ' . . , 



As a vel'!b, "absent" means to take or with
draw to such a distance as to prevent inter
course ; to depart from. People v. Day, 152 
N. E. 495, 497, 321 Ill. 552; 

ABSENT -M I N D E D N ESS. , A state of mind 
in which the person affected fails to respond 
to the ordinary demands on his attention. 
Webster. See Racine Tire ,Co. v. Grady, 205 
Ala. 423, 88 So. 337. 
ABSENTE. Lat. Being absent ; often used 
in the old reports of one of the judges not 
present at the hearing of a cause. 2 Mod. 14. 
A bsen,te Reo, The defendant being absent. 

ABSENTEE. One who dwells abroad ; a 
landlord who resides in a country other than 
that from which he draws his rents. The 
discussions on the subject have generally had 
reference to Ireland. McCul. Pol. Econ. ; 33 
Brit. Quar. Rev. 455. 

One who is absent from his usual place of 
residence or domicile. 

In I�uisiana law, one who has left his resi
dence in a state leaving no one to represent 
him ; Bartlett v. Wheeler, 31 La. Ann. 540 ; 
or who resides in another state but has prop
erty in Louisiana ; Penn v. Evans, 208 ide 576. 
It has 'been also defined a'S one who has never 
been domiciled in the state and who resides 
abroad. Civil Code La. art. 3556 ; Dreville 
V. Cucullu, 18 La. Ann. 695 ; Morris V. Bien
venu, 30 La. Ann. 878. One person cannot be 
both, at the same time, in the mean,ing of the 

' law, a resident and an absentee. Savant v. 
Mercadal, 66 So. 961, 962, 136 fA 248 ; Spence 
v. Spence, 105 So. 28, 29, 158 La. 961. 

ABSENTEES, or D E'S ABSENTEES. A par
liament so called was held at Dublin, 10th 
May, 8 Hen. VIII. It is mentioned in letters 
patent 29 Hen. VIII. 

Absente-m accip'ere debemus eu m qu i  non e-st eo 
loci in  q u o  petitur. We o'ught to consider him 
absent who is not in the place where he is 
demanded (or sought). Dig. 50, 16, 199. 

Absentia ejus qui  re-ipublicre causa. abest, neque 
ei  neque ali i  dam nosa esse debet. The absence 
of him who is away in behalf of the republic 
(on !business of the state) ought not to be prej
udicial either to him or to another. Dig. '50, 
17, 140. 

ABSO I LE, ASSO I L, ASSO I LE. To pardon ; 
to deliver from excommunication. Staun
ford, PI. Cr. 72 ; Kelham ; Cowell. 

Absoluta sententia expositore non  indiget. An 
absolute sentence or proposition (one that is 
plain without any scruple, or absolute with
out any saving) needs not an expositor. 2 
Inst. 533. 

ABSO LUTE. Complete ; perfect ; :final ; 
without any condition or incumbrance� as an 
absolute 'bond (simplex obligatio) in distinc
tion from a conditional bond. 

An absolute estate Is one that is free from 
all manner 'of condition :or incumbrance ; ,  an 
estate in fee simple ; Johnson V. McIntosh, 8 
Wheat. 543, 5 L. Ed. 681 ; Fuller V. l\Iissroon, 
35 S. C. 314, 14 S. E. 714 ; Columbia Water 
Power CO. V. Power 'Co., 172 U. S. 492, 19 S. 
Ct. 247, 43 L. , Ed. 521 ; �radford V. Martiu, 
201 N. W. 574, 57'6, 199 'Iowa, 250 ; Middle
ton V. Dudding (Mo. Sup.) 183 S. W. 443, 444. 

A rule is said to be absolute when on the 
hearing it is confirmed and made final. 

A conveyance is said to be absolute, as dis
tinguished from a mortgage or other condi
tional conveyance ; 1 Powell, Mort. 125 ; 
Kaleialii V. Sullivan (C. C. A. Hawaii) 242 
F. 446, 452 ; Gogarn v. Connors, 153 N. W. 
1068, 188 Mich. 161. 

Absolute property is where a man hath 
solely and exclusively the right and also the 
occupation of movable chattels ; distinguish
ed from a qualified property, as that of a 
bailee ; 2 Sharsw. Bla. Com. 388 ; 2 Kent 
347. 

Absolute rights are such as appertain and 
belong to particular persons merely as in
dividuals or single persons, as distinguished 
from relative rights, which are incident to 
them as members of society ; 1 Sharsw. Bla. 
Com. 123 ; 1 0hit. Pro 32. 

An absolute duty is one that is free from 
every restriction ; unconditional ; deter
mined ; not merely provisional ; irrevocable. 
Home Telephone CO. V. Weir, 101 N. E. 1020, 
1021, 53 Ind. App. 400 ; Lehigh Valley R. Co. 
v. Beltz (C. O. A. N. Y.) 10 F.{2d) 74, 77 ; 
Scibilia V. City of Philadelphia, 124 A. 273, 
275, 279 Pa. 549, 32 A. L. R. 981. 

An "absolute power of disposition," in the ab
sence of statute, would be one by which the holder 
of the power might dispose of the property as fully 
and in the same manner as he might dispose of his 
individual estate acquired by his own efforts. In 
re Briggs' Will, 167 N. Y. S. 632, 635, 101 Misc. 191. 

In the law of insurance that is an absolute in.ter
est in property which is soo completely vested in the 
individual that there could be no danger of his be
ing deprived of it without his own consent ; Hough 
v. Ins. COo., 29 Conn. 10, 76 Ain. Dec. 581 ; Reynolds 
v. Ins. Co., 2 Grant, Cas. (Pa.) 326 ; Washington 
Fire Ins. COo. v. Kelly, 32 Md. 452, 3 Am. Rep. 149 ; 
COolumbia Water Power Co. v. Power Co., 172 U. S. 
492, 19 S. ct. 247, 43 L. Ed. 521 ; Libby Lumber Co. 
,v. Pacific States Fire Ins. Co., 79 M'ont. 166, 255 P. 
340, 345, 60 A. L. R. 1. It may be used in the sense 
of vested ; Williams v. Ins. Co., 17 F. 65 ;  Hough 
v. Ins. Co., 29 Conn. 20, 76 Am. Dec. 58l. 

"Absolute control" as used in Motor Vehicle Act 
means such control as makes the operation of the 
car safe, in view of, and as determined by, the ap
p arent situation and surroundings, and does not re
quire that it shall be susceptible of instant stop
page. Goff v. c:larks}mrg Dairy Co., 103 S. E. 58, 60, 
86 W. Va. 237'. As tOo absolute control of a mine, 
see People V. Boggess, 243 P. 478, 481, 75 Cal. App. 
499 ; and of an estate, see Strickland V. Strickland. 
111 N. E. 592, 594, 271 Ill. 614.. • 

As to absolute "Conveyance," "Covenant,�' 
"Delivery," "Estate," "Gift," "Guaranty," 
"Interest," "Law," "Nullity," "Obligation," 



ABSOLUTELY 

"Property," "Rights," "Rule," "Sale," "Title," 
"Warrandice," see tllose titles. 

ABSO LUTELY. Completely ; wholly ; 
without qualification ; without reference or 
relation to, or dependence upon, any other 
person, thing, 0'1' event. Thus, absoZutely voitl 
means utterly void '; Pearroll v. Chapin, 44 
Pa. 9. Absolutely 1N,eces·sary may ,be used to 
make the . idea of necessity more emphatic ; 
State v. Tetrick, 34 W. Va. 137, 11 S. E. 1002,. 
An "absolutely necessary repair," within 
terms of Wisconsin St. 1925, § 8'5.02, prohibit
ing parking of vehicles except for making ab
solutely necessary repairs, includes repair 
Qf a punctured tire. Long v. Steffen, 194 Wis. 
179, 215 N. W. 892, 893, 61 A. L. R. 1155. 

A devise Qf property to have "absolutely" 
means without condition, exception, restric
tion, qualification or limitation, In re Darr's 
Estate, 206 N. W. 2, 3, 114 Neb. 116, and 
creates a fee-simple estate. Ryder v. Oates, 
92 S. E. 508; 510, 173 N. C. 569 ; In re Rey
nold's E'state, 109 A. 60, 63, 94 Vt. 149. 

,ABSO LUT I O N. 

I n  the Civil Law 

the court ; without judgment. 
c. 47, § 13. 
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Fleta, lib. 2, 

ABSQU E H O C. Without this. These are 
technical words of denial, used in pleading 
at common law by way Qf special traverse, 
to introduce the negative part of the plea, 
following the affirmative part Or inducement. 
Martin v. Hammon, 8 Pa. 270 ; Zents v. Leg
nard, 70 Pa. 192 ; Hite v. Kier, 38 Pa. 72 ; 
Reiter v. Morton, 96 Pa. 229 ; Turnpike 00. v. 
McOullough, 25 Pa. 303. See, also, Traverse. 

ABSQU E  I M PETIT I O N E  VAST I .  Without 
impeachment of waste ; without accountabil
ity for waste ; without liability to suit for 
waste. A clause anciently often inserted 
in leases (as · the equivalent English phrase 
sometimes is) signifying that the tenant Qr 
lessee shall not be liable to suit (impetitio) or 
challenged, or called to account, for commit
ting waste. 2 Bl. Comm. 283 ; 4 Kent, Oomm. 
78 ; 00. Litt. 220a ; Litt. § 352. See Waste. 

ABSQU E  TALI CAUSA. Lat. Without such 
cause. A form of replication, now obsolete, 
in an action em tlelicto which works a general 
denial of the whole matter Qf the defendant's 

A sentence whereby a party accused is de- plea of tle injuria. 

clared innocent of the crime laid to' his Steph. PI. 191. 
Gould, PI. c. 7, § 10 ; 

charge. 
I n  Canon Law 

A juridical act whereby the clergy declare 
that the sins of such as are penitent are re
mitted. Among Protestants it is chiefly used 
for a sentence by which a person whO' stands 
excommunicated is released or freed from 
that punishment. Encyc. Brit. 

I n  F renoh Law 

The dismissal of an accusation. 

The term acquitment is employed when the ac
cused is declared not guilty, and absolution when he 
is recognized as guilty but the act is not punishable 
by law or he is exonerated by s'ome defect of inten
tion or will. Merlin, Repert. 

ABSOLU T I SM. In politics. A system of gov
ernment in which public power is vested in 
some person or persons, unchecked and un
controlled by any law, institution, constitu
tional device, Qr coordinate body. 

ABSO LV I TO R. In Scotch law. An acquit
tal ; a decree in favor of the defender in any 
action. 

ABSQUE. Without. Occurs in phrases tak
en from the Latin ; such as those immediately 
following. 

ABSQ U E  A L I QU O  I N D E  RE D E N DO. Lat. 
Without reserving any rent therefrom ; with
out rendering anything therefrom. A term 
used of a free grant hy the crown. 2 Rolle, 

of\br. 502. 

ABSTENT I O N. In French law. Keeping an 
heir from possession ; also tacit renunciation 
of a succession 'by an heir. Merl. Repert. 

ABSTRACT, n. A less quantity containing 
the virtue and force of a greater ·  quantity ; 
an abridgment. Miller v. Kansas City Light 
& Power 00. (0. O. A.) 13 F.(2d) 723. A tran
script is generally defined as a copy, and is 
more comprehensive than an abstract. Har
rison v. Mfg. CQ., 10 S. O. 278, 2'83 ; Hess v. 
Draffen, 99 Mo. App. 580, 74 S. W. 440 ; Dick
inson v. Chesapeake & O. R. 00., 7 W. Va. 
390, 413 ; Wilhite v. Barr, 67 Mo. 284. 

ABSTRACT, 1). To take or withdl'aw from ; 
as, to abstract the funds of a bank. Sprague 
v. State, 206 N. W. 69, 70, 188 Wis. 432. 

Under the National Bank Act, "abstraotion" is 
. the act of one who, being an officer of a national 
banking association, wrongfully takes or withdraws 
from it any of its moneys, funds, or credits, with 
intent to injure or defraud it 01" some other person 
or company, and, without its knowledge or consent 
or that of its board of directors, converts them to 
the use of himseU or of some person or company 
other than the hank. It is not necei:)sarily the same 
as embezzlement, larceny, or misapplication of 
funds. United States v. Harper (C. C.) 33 F. 471 ; 
United States v. Northway, 120 U. S. 327', 7 S. Ct. 
580, 30 L. Ed. 664 ; United States v. Youtsey (C. C.) 
91 F. 864 ; United States v. Taintor, 28 Fed. Cas. 
7 ;  United States v. Breese (D. C.) 131 F. 915 ; Chap
man v. Nieman (Tex. Civ. App.) 276 s. W. 302, 303 ; 
Ferguson v. State, 189 S. W. 271, 273, 80 Tex. Cr. R. 

383 ;  State v. Hudson, 117 S. E,. 122, 126. 93 W. Va. 
435. 

0 

ABSQUE C O NSIDERAT I O N E  CUR I IE. In ABSTRACT O F  A F I N E. In old conveyalic
old practice. Without the consi'deration of ing. One of the parts of a ftne, being an ab-
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stract Of the writ of covenant, and the con
cord, naming the parties, the parcels . of land, 
and the agreement. 2 Bl. Comm. 351 ; Shep. 
Touch. 3. More commonly called the "note" 
of the fine. See Fine ; Concord. 

ABSTRACT O F  RECO RD.  A complete his
tory in short, abbreviated form of the case 
as f9und in the record; complete enough to 
show that the questions presented for review 
have Ibeen properly reserved. Poshek v. 
Marceline Coal & Mining 00. (Mo. App.) Q31 
s. W. 70 ; State ex reI. Wallace State Bank 
v. Trimble, 272 S. W. 72, 73 , 308 Mo. 278. 
It should be a synopsis or summary of the 
facts, rather than a table of contents of the 
transcript. Wing v. Brasher, 194 P. 1106, 
1108, '59 Mont. 10. 

ABSTRACT O F  T I TLE. A condensed history 
of the title to land, consisting of a synopsis 
or summary of the material or operative por
tion of all the eonveyances, of whatever kind 
or nature, which in any manner affect said 
land, or any estate or interest therein, to
gether with a statement of all liens, charges, 
or liabilities to which the same may be' sub
ject, and of which it is in any way material 
for purchasers to be apprised. Warv. Abst. § 
2. Stevenson v. Polk, 71 Iowa, 278, 32 N. W. 
340 ; Union Safe Deposit Co. v. Chisholm, 33 
Ill. App. 647 ; Banker v. Caldwell, 3 Minn. 94 
(Gil. 46) ; Heinsen v. Lamb, 117 Ill. 549, 7 
N. E. 75 ; Smith v. Taylor, 82 Cal. 533 , 23 P. 
217 ; Geithman v. Eichler, 107 N. E. 180, 183, 
265 111. 579 ; Duncan v. Kelley, 229 P. 425, 426, 
103 Okl. 74 ; Wright v. Bott (Tex. Civ. App.) 
163 S. W. 360, 365 ; Sheehan v. McKinstry, 
210 P. 167, 170, 105 Or. 473, 34 A. L. R. 1315. 
The term "abstrad of title" refers to record 
title, and not to extrinsic . evidence thereof, 
Upton v. Smith, 166 N. W. 2(i8, 183 Iowa, 588 ; 
Danzer v. Moerschel (Mo. Sup.) 214 S. W. 
849, 7 A. L. R. 1162 ; Savage v. Shields (C. 
C. A. Ark.) 293 F. 863, 866 ; Wright v. Glass 
(Tex. Civ. App.) 174 S. W. 717, 718 ; and a 
"proper abstract of title," must be held to be 
an abstrad showing a marketable title, Mor
gan v. W. A. Howard Realty Co., 191 P. 114, 
115, 68 Colo. 414. 

Abundans cautela non noc,et. Abundant or ex
treme caution does no harm. 11 Co. 6 ; Fleta, 
lib. 1, c. 28, § 1 ;  6 Wheat. 108. This principle 
is generally applied to the construction of 
instruments in which superfluous words have 
been inserted more clearly to express the in
tention. 

ABSU R D I TY. That which is both physically 
and morally impossible ; and that is to be re
garded as morally impossible which is con
trary to reason, so that it could not be im
puted to a man in his right senses. State v. 
Hayes, '81 Mo. 574, 585. Anything which is so 
irrational, unnatural, or inconvenient that 
it cannot :be supposed to have been within the 
intention of men of ordinary intelligence and 
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discretion . . Black; Intel"J). Laws, 104 ; Graves 
v. Scales, 90 So E. 400, 172 N. C. 915. 

Obviously and :flatly opposed to the mani
fest truth ; inconsistent with the plain dic
tates of common sense ; logically contradic
tory ; nonsensical ; ridiculous. Wade v. 
Empire Dist. Electric Co., 158 P. 28, 30, 98 
Kan: 366. 
ABUSE, n. Everything which is contrary to 
good order established by usage. Merl. Re
pert. Departure from use ; immoderate or 
improper use. 

I n  the Civil Law 

The destruction of the substance of a thing 
in using it. See Abuse, v. 

Of Corporate F ranchise or Entity 

The abuse or misuse of its franchises by a 
corporation signifies any positive act in vio
lation of the charter and in derogation of 
public right, willfully done or caused to be 
done ; the use of rights or franchises as a pre
text for wrongs and injuries to the public. 
Baltimore v. Pittsburgh, etc., R. Co., 3 Pittsh. 
R. (Pa.) 20, F'ed. Cas. No. 827 ; Erie & N. E. 
R. Co. v. Casey, 26 Pa. 287, 318 ; Railroad 
Commission v. Houston, etc., R. Co., 90 Tex. 
340, 38 S. W. 750 ; People v. Atlantic ·Ave. R. 
Co., 125 N. Y. 513, 26 N. E. 622 ; United States 
v. Reading Co. (D. C. Pa.) 226 F. 229, 277. 

Of Female Child 

An injury to the genital organs in an at
tempt at carnal knowledge, falling short of 
actual penetration. Dawkins v. State, 58 Ala. 
376, 29 Am. Rep. 754 ; Miller v. State, 79 So. 
314, 315, 16 Ala. App. 534. But, accordinf.� 
to other authorities, "abuse" is here equiyal
ent to ravishment or rape. Palin v. State, 
38 Neb. 862, 57 N. W. 743 ; Commonwealth 
v. Roosnell, 143 Mass. 32, 8 N. E. 747 ; Cham
bers v. State, 46 Neb. 447, (i4' N. W. 1078 ; 6 
H. & N. 193. 

Of Discretion 

A discretion exercised to an end or purpose 
not justified by and , clearly against reason 
and evidence. State v. Ferranto, 148 N. E. ' 
362, 367, 112 Ohio St. 667 ; Bringhurst v. Har
kins (Del.) 122 A. 783, 787, 2 W. W. Har. 324 ; 
Webber v. Webber, 196 N. W. 646, 648, 157 
Minn. 422 ; Kinnear v. Dennis, 223 P. 383, 384, 
97 Okl. 206. Unreasonable departure from 
considered precedents and settled judicial 
custom, constituting error of law. In re 
Horowitz (C. C. N. Y.) 250 F. 106, 107. See, 
also, Reid v. Ehr, 162 N. W. 903, 905, 36 N. 
D. 552 ; Lyles v. Williams, 80 S. E. 470, 471, 
96 S. C. 290 ; State v. Robinson, 98 S. E. 329, 
330, 111 S. C. 467. 

The term is commonly employed to justify 
an interference by a higher court with the ex
ercise of discretionary power by a lower 
court and is said by some authorities to im
ply not merely error of judgment, but per
ver�ity of will, passion, prejudice, partiality, 
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or moral delinquency. The exercise of an 
honest judgment, however erroneous it may 
appear to be, is not an abuse of discretion. 
People v. New York Cent. R. Co., 29 N. Y. 
418, 431 ; Stroup v. Raymond, 183 Pa. 279, 38 
A. 626, 63 Am. St. Rep. 758 ; Day v. Dono
hue, 62 N. J. Law, 380, 41 A. 934' ; Citizens' 
St. R. Co. v. Heath, 29 Ind. App. 395, 62 N. 
E. 107 ; Grayson County v. Harrell (Tex. Civ. 
App.) 202 S. W. 160 ; Deeds v. Deeds, 108 Kan. 
no, 196 P. 1109. Where a court does not 
exercise a discretion in the sense of being 
discreet, circumspect, prudent, and exercis
ing cautious judgment, it is an abuse of dis
cretion. Murray v. Buell, 74 Wis. 14, 41 N. 
'V. 1010 ; Sharon v. Sharon, 75 Gal. 1, 16 P. 
345 ; State Board of Medical Examiners V. 
Spears, 247 P. 563, 565, 79 Colo. 588. 

Of Distress 

The using an animal or chattel distrained, 
which ' makes the distrainer liable as for a 
conversion. 

Of Process 

There is said to be an abuse of process 
when an adversary, through the malicious 
and unfounded use of some regular legal pro
ceeding, obtains some advantage . over his 
opponent. Wharton. 

. 

A malicious abuse of legal process occurs 
where the party employs it for some unlawful 
object, not the purpose which it is intended 
by the law to effect ; in other wordS', a perver
sion of it. Lauzon v. Charroux, 18 R. I. 467, 
28 A. 975 ; Mayer v. Walter, 64 Pa. 283 ; Bart
lett v. Christhilf, 69 Md. 219, 14 A. 518 ; King 
Y. Johnston, 81 Wis. 578, 51 N. W. 1011 ; Kline 
v. Hibbard, 80 Hun, 50, 29 N. Y. S. 807 ; Porter 
v. Johnson, 96 Ga. 145, 23 8; E. 123 ; McKel
lar v. Moynihan, 111 S. E. 580, 28 Ga. App. 
431 ; Dixon v. Smith-Wallace Shoe Co., 119 N. 
E. 265, 268, 283 Ill. 234 ; Assets Collecting Co. 
v. Myers, 152 N. Y. S. 930, 933, 167 App. Div. 
133 ; Griffin v. Baker, 134 S. E. 651, 192 N. C. 
297 ; Carpenter, Baggott & Co. v. Hanes, 83 
S. E. 577, 579, 167 N. C. 551 ; Glidewell v. Mur
ray-Lacy & Co., 98 S. E. 665, 667, 124 Va. ::;63, 
4 A. L. R. 225. Thus, where the purpose of a 
prosecution for issuance of a check without 
funds was to collect a debt, the prosecution 
constituted an abuse of criminal process. 
Hotel Supply Co. v. Reid, 80 So. 137, 138, 16 
Ala. App. 563. 

ABUSE, v. To make excessive or improper 
use · of a thing, or to employ it in a manner 
contrary to the natural or legal rules for its 
use ; to make an extravagant or exc'essive 'use, 
as to abuse one's authority. 

In the civil law, the borrower of a chattel 
which, in its nature, cannot be used without 
consuming it, such as wine or grain, is said 
to abuse the thing borrowed if he uses it. ' 

It has been held to include misuse ; Erie & 
North-East R. Co. v. Casey, 26 Pa. 287 ; to 
signify to injure, diminish in value, . or wear 
away by improper use ; ia.; ,to :be synonymous 
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with injure ; Dawkins v. State, 58 Ala. 376, 29 
Am. Rep. 754. 

ABUS I VE. Tending to deceive ; practicing 
abuse ; prone to ill treat by coarse, insulting 
words. U. S. v. Strong (D. C. Wash.) 263 F. 
789, 796 ; U. S. v. Ault (D. C. Wash.) 263 F. 
800, 810. Using ill treatment, injurious, im
proper, hurtful, offensive, reproachful. Peo
ple on Complaint of Wilson v. Sinclair, 149 
N. Y. S.  54, 56, 86 Misc. 426 ; State v. Pape, 96 
A. 313, 314, 90 Conn. 98. 

ABUT. To reach, to touch. In old law, the 
ends were said to abut, the sides to adjoin. 
Oro. Jac. 184. And see Lawrence v. Killam, 
11 Kan. 499, 511 ; Springfield v. Green, 120 
Ill. 269, 11 N. E. 261. 

To take a new direction ; as where a bound
ing line changes its course. Spelman, Gloss. 
A.buttare. 

To touch at the end ; be contiguous ; join at 
a border or boundary ; terminate ; to end at ; 
to border on ; to reach or touch with an end. 
Hensler v. City of Anacortes, 248 P. 406, 407, 
140 Wash. 184 ; People ex reI. New York, W. 
& B. Ry. Co. v. Waldorf, 153 N. Y. S. 1072, 
1075, 168 App. Div. 473. See Kingshighway 
Supply Co. v. Banner Iron Works, 181 S. W. 
30, 32, 266 Mo. 138 ; Boonville Mercantile Co. 
v. Hogan, 226 S. W. 620, 621, 205 Mo. App. 594. 
The term "abutting" implies a closer proximi
ty than the term "adjacent." City of Hutch
inson v. Danley, 129 P. 163, 164, 88 Kan. 437. 

Though the usual meaning of the word is  
that the things spoken of do actually adjoin, 
" bounding and abutting" have no such inflex
ible meaning as to require lots assessed ac
tually to touch the improvement ; Cohen v. 
Cleveland, 43 Ohio St. 190, 1 N. E. 589 ; Cin
cinnati v. Batsche, 52 Ohio St. 324, 40 N. E. 
21, 27 L. R. A. 536 ; Chicago, B. & Q. R. Co. v. 
City of Quincy, 27 N. E. 192, 136 Ill. 563, 29 
Am. St. Rep. 334 ; 1 Ex. D. 336 ; contra, Holt 
v. City Council, 127 Mass. 408. See, also, 
Board of Com'rs of Licking County v. Bolin, 
124 N. E. 45, 46, 99 Ohio St. 117 ; Anderson v. 
Town of Albermarle, 109 S. E,. 262, 264, 182 
N. C. 434. 

ABUTMENTS. The walls of a bridge ad
joining the land which support the end of the 
roadway and sustain the arches. The ends of 
a bridge, or those parts of it which t.ouch the 
land. Board of Chosen Freeholders of Sus
sex County v. Strader, 18 N. J. Law, 108, 35 
Am. Dec. 530 ; Bardwell v. Town of Jamaica, 
15 Vt. 438. 

ABUTTALS. Fr. The buttings or bound
ings of lands, showing to what other lands, 
highways, or places they belong ' or are abut
ting. Termes de la Ley ; Cowell ; Tom!; It 
has been used to express the end boundary 
lines as distinguished from those on the sides, 
as "buttals and sidings" ; Cro. Jac; 183. 

ABUTTER • . • ,One whose property abuts, · lis 
cQntiguous, Qr joins at a border or boundary, 
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as where "no other land, road, or street inter- tnrn a wrIt of pOne, and to deliver a writ to 
venes. him requiring him to return it. Reg. Orig. 83: 

ABUTT I N G  OWNER. An owner of land 
which abuts or adjoins. The term usually 
implies that the relative parts actually ad
join, but is sometimes loosely used without 
implying more than close proximity. See 
Abut. 

AC ETIAM. (Lat. And also.) The introduc
tion of the statement of the real cause of ac
tion, used in those cases where it was neces
sary to allege a fictitious cause of action to 
give the court jurisdiction, and also the real 
cause in compliance with the statutes. It is 
sometimes written acetiam. 2 Stra. 922. 
This clause is no longer used in the English 
courts. 2 Will. IV. c. 39. 3 Bla. Comm. 288. 
See Bill of Middlesex under Bill, definition 2. 

AC ET IAM B I LLIE. And also to a bill. See 
Ac Etiam. 

AC S I .  (Lat. As if.) Townsh. PI. 23, 27. 
These words frequently occur in old English 
statutes. Lord Bacon expounds their mean
ing in the statute of uses : "The statute gives 
entry, not simpliciter, but with an ac si," 
Bac. Read. Uses, Works, iv. 195. 

ACAD EMY. An institution of learning. An 
association of experts in some particular 
branch of art, literature, or science. 

In its original meaning, an association 
formed for mutual improvement, or for the 
advancement of science or art ; in later use, a 
species of educational institution, of a grade 
between the common school and the college. 
Academy of Fine Arts v. Philadelphia Coun
ty, 22 Pa. 496 ; Commonwealth v. Banks, 198 
Pa. 397, 48 A. 277 ; Blackwell v. State, 36 Ark. 
178 ; Mary S. Fithian Night School & Acad
emy v. College Board of Presbyterian Church 
in United States, 102 A. 855, 856, 88 N. J. Eq: 
468. See School. 

ACAPTE. In French feudal law. A species 
of relief ; a seignorial right due on every 
change of a tenant. A feudal right which 
formerly prevailed in Languedoc and Guy
enne, being attached to that species of herit
able estates which were granted on the con
tract of emphyteu8i8. Guyot, Inst. Feod. c. 
5, § 12. 

ACCEDAS AD CUR I AM. (L,at. Th.at you 
go to court.) An original writ out of chan
cery directed to the sheriff, for the purpose of 
removing a replevin suit from a Court Baron 
or a hundred court to one of the superior 
courts of law. It directs the sheriff to go to 
the lower court, and enroll the proceedings 
and send up the record. See Fitzh. Nat. Brev. 
18 ; Dy. 169 ; 3 131. Comm. 34. 

ACC EDAS AD V I C E  COM ITEM. L. Lat. 
(You go to the sheriff.) A writ formerly di
rected to the coroners of a county in England, 
commanding them to go to the sheriff, where 
the latter had suppressed and neglected to re-

See Pone . .  

ACCELERAT I O N .  The shortening of tlle 
time for the vesting ' in possession of an ex
pectant interest. Wharton. 

The word is also used in reference to con
tracts for payment of money in what is usual
ly. called an "acceleration clause" by which 
the time for payment of the debt is hastened 
or advanced because of breach of some condi
tion such as failure to pay interest when due. 
McCormick v. D aggett, 162 Ark. 16, 257 S. 
W. 358 ; Stern v. Rainier, 193 Iowa, 6165, 187 
N. W. 442 ; insolvency of the maker, Wright 
v. Seaboard Steel & Manganese Corporation 
(C. C. A.) 272 F. 807 ; or failure to keep mort
gaged premises insured, Porter v. Schroll, 93 
Kan. 297. 144 P. 216. 

ACCEPT. To receive with approval or sat
isfaction ; to receive with intent to retain. 
See Fleming v. Law, 28 Cal. App. 110, 151 P. 
385, 389 ; Morris v. State, 102 Ark. 513, 145 
S. W. 213, 214. Also, in the capacity of drawee 
of a bill, to recognize the draft. and engage to 
pay it when due. It is not equivalent to "ac
quiesce." Applett v. Empire Inv. 00., 194 P. 
461, 462. 99 Or. 533. For its meaning under 
certain statutes, see Lee v. Continental Ins. 
Co. (D. C. Ky.) 292 F. 408, 411 ; State v. Mil: 
ler, 181 N. W. 745, 746, 173 Wis. 412 ; North
western -Consol. Milling Co. v. Rosenberg (C. 
O. A. Pa.) 287 F. 785, 788 ; Ruediger v. Den
nis, 201 S. W. 943, 199 Mo. App. 102 ; Davis 
v. State, 275 S. W. 1060, 1061, 101 Tex. Cr. R. 
243. 

ACCEPT ANCE. The taking and receiving 
of anything in good part. and as it were a 
ta;it agreement to a preceding act, which 
mIght have ,been defeated or avoided if such 
acceptance had not been made. Brooke, Abr. 

The act of a person to whom a thing is of
fered or tendered by another. whereby he re
ceives the thing with the intention of retain
ing it, such intention [being evidenced tby a 
suffieient act. 

I n  the Law of Sales 

An acceptance implies, 'not only the physical 
fact of receiving the goods, but aiso the in
tention of retaining them. Omaha B everage 
Co. v. Temp Brew Co., 171 N. W. 704, 707, 1085 
Iowa, 1189 ; Mueller v. Simon (Tex. Civ. App.) 
183 S. W. 63, 64. If an article is found de
fective, but is retained and used, it may be 
held to be a sufficient acceptance ; Logan v. 
Berkshire Apartment Ass'n, 3 Misc. 296, 
22 N. Y. S. 776 ; Noel & McGinnis v. Kauffman 
Buggy Co., 106 S.  W. 237, 32 Ky. Law Rep. 
576 ; E'dwards v. Wooldridge, 52 Tex. tCiv. 
App. 512, 115 S. W. 920 ; Ohio Electric Co. v.  
Wisconsin-Minnesota Light & Power Co., 155 
N. W. 112, 113. 161 Wis. 632. 

The acceptance of goods sold under a con
tract which would be void iby the statute of 
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frauds without delivery and acceptance in
volves something more than the act of the 
vendor in the delivery. It requires that the 
vendee should also act, and that his act 
should be of such a nature as to indicate 
that he receives and accepts the goods deliv
ered as his property. He must receive and 
retain the articles delivered, intending there
by to assume the title to them, to constitute 
the acceptance mentioned in the statute. 
Rodgers v. Phillips, 40 N. Y. 524. See, also, 
Snow v. Warner, 10 Metc. (:Mass.) 132, 43 
Am. Dec. 417. 'l'here must be some un
equivocal act, with intent to take possession 
as owner. Vacuum Ash & Soot Oonveyor 00. 
v. Huyler's, 127 A. 203, 204, 101 N. J. Law, 
147. 

A "cO'nditiO'nal acceptance" is in effect a state
ment that the O'fferee is willing to' enter intO' a bar
gain differing in sO'me respects frO'm that prO'PO'sed 
in the original O'ffer. The conditiO'nal acceptance is, 
therefO're, itself a cO'unter O'ffer and rejects the O'rig
inal O'ffer, sO' that thereafter even an unqualified 
acceptance O'f that O'ffer will nO't fO'rm a cO'ntract. 
Hoskins v. Michener, 197 P. 724, 33 IdahO', 681. 

I n  Marine I n su ranc'e 

The acceptance of an abandonment by the 
underwriter is his assent, either express or 
to be implied from the surrounding circum
stances, to the sufficiency and regularity of 
the abandonment. Its effect is to perfect the 
insured's right of action as for a total loss, 
if the cause of loss and circumstances have 
been truly dis·closed. Rap. & Law. 

Of Bills of. Exchange 

An engagement to pay the bill in money 
when due. 4 East 72 ; Hunt v. Security State 
Bank, 179 P. 248, 251, 91 Or. 3H2. The act 
by which the person on whom a bill of ex
change is drawn (called the "drawee") as
sents to the request of the drawer to pay it, 
or, in other wordS, engages, or makes him-
8elf liable, to pay it when due. 2 Bl. Oomm. 
.jJ69 ; Oox v. National Bank, 100 U. S. 7M, 
2'5 L. Ed. 739 ; Bell-Wayland 00. v. Bank of 
Sugden, 218 P. 705, 95 Okl. 67. It may be 
by parol or in writing, and either general 
or special, absolute or conditional ; and it  
may be impliedly, as  well as expressly, given. 
3 Kent, Oomm. S3, 85 ; Story, Bills, §§ 238, 
251. But the usual and regular mode of ac
ceptance is by the drawee's writing across 
the face of the bill the word "accepted," and 
subscribing his name ; after which he is 
termed the acceptor. Id. § 243. 

The following are the principal varieties 
of acceptances : 

Absolute. An express and positive agree
ment to pay the bill according to its tenor. 

Oonditional. An engagement to pay the 
bill on the happening of a condition. Todd v. 
Bank of· Kentucky, 3 Bush (Ky.) 628 ; Mo. St. 
Ann. § 27'69. 
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218 ; 3 C. B. 841 ; Heaverln v. Donnell, 7 Smedes & 
M. (Miss.) 245" 45 Am. Dec. 302 ; Campbell v. Pet
tengill, 7 Greenl. (Me.) 126, 20 Am. Dec. 349 ; Swan
sey v. Breck, 10 Ala. 533 ; HuntO'n v. Ingraham, 1 
StrO'b. (S. C.) 271 ; Tassey v. Church, 4 W. & S. 
(Pa. ) 346 ; CoO'k v. WO'liendale, 10'5 Mass. 401 ; Mar
shall v. Clary, 44 Ga. 513 ;  Ray v. Faulkner, 73 
Ill. 469 ; Stevens v. PO'wer CO'. , 62 Me. 498 ; PO'pe 
v. Huth, 14 Cal. 407 ; Palmer v. Rice, 36 Neb. 844, 
55 N. W. 256 ; Vanstrum v. Liljen gren , 37 Minn. 191 . 
33 N. W. 555 ; GerO'w v. Riffe, 29 W. Va. 462, 2 S. E. 
104 ; Ensign v. Clark Bros. Cutlery CO'., 193 S. W. 
961, 962, 195 MO'. App. 584. 

Express. An undertaking in direct and ex
press terms to pay the bill ; an absolute ac
ceptance. 

Implied. An undertaking to pay the bill 
inferred from acts of the drawee of a char
acter which fairly warrant such an inference. 

Partial. An acceptance varying from the 
tenor of the bill. 

An acceptance to' pay part of the amount fO'r 
which the bill is drawn, 1 Strange 214 ; Freeman v. 
PerO't, 2 Wash. C. G. 485, Fed. Cas. NO'. 5,087 ; or 
to' pay at a different time, 14 Jur. 806 : Hatcher v. 
StO'lwO'rth, 25 Miss. 376 ; MollO'y, b. 2, c. 10, § 20 ; 
O'r at a different p-lace, 4 M. & S. 462, WO'uld be par
tial. 

Qualified. One either conditional or par
tial, and which introduces a variation in the 
sum, time, mode, or place of payment. 

Supra protest. An acceptance hy a third 
person, after protest of the bill for. non-ac
ceptance by the drawee, to save the honor of 
the drawer or some particular indorser. 

A general acceptance is an absolute ac
ceptance precisely in conformity with the 
tenor of the hill itself, and not qualified by 
any statement, condition, or change. Rowe 
v. Young, 2 Brod. & B. 180 ; Todd v. Bank 
of Kentucky, 3 Bush (Ky.) 628. 

A special acceptance is the qualified ac
ceptance of a bill of exchange, as where it 
is accepted as payable at a particular place 
"and not elsewhere." Rowe v. Young, 2 Brod . 
& B. 180. See Trade Acceptance. 

ACCEPTANCE AU BESO I N. Fr. In French 
law. Acceptance in case of need ; an ac
ceptance by one on whom a bill is drawn au 
besoin, that is, in case of refusal or failure 
of the drawee to accept. Story, Bills, §§ '65, 
254, 25'5. 

ACCEPT ARE. Lat. 

I n  O ld Pleading 

To accept. Acceptavit, he accepted. 2 
Strange, 817. Non acc.eptavit, he did not ac
cept. 4 Man. & G. 7. 

I n  the Civil Law 

To accept ; to assent ; to assent to a prom
ise made by another. Gro. de J. B. Ub. 2, c. 
11, § 14. 

For some : examples of what do and what do ' not ACC EPTE UR PAR J NTERVENTJ ON. In 
cODstttute ;condjtio�$.l . .  acceptai.nces, see, . 6  CO' . P. French l�w. 4,cceptor. of , a 'bill fOl" .honoJ'. ' , ; 
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ACCEPT I LAT I O N. In the civil and Scotch 
law. A release made by a creditor to his 
debtor of his debt, without receiving any con
sideration. AyL Pando tit. 26, p. 570. It is 
a species of donation, but not subject to the 
forms of the latter, and is valid unless in 
fraud of cr�ditors. Merl. Repert. 

The verbal extinction of a verbal contract, 
with a declaration that the debt has been 
paid when it has not ; or the acceptance of 
something merely imaginary in satisfaction 
of a verbal cont,ract. Sanders' Just. lnst. 
(5th Ed.) 386. 

ACCE PTO R. The person who accepts a bill 
of exchange, (generally the drawee,) or who 
engages to be primarily responsible for its 
payment. 

ACCEPTO R S U PRA P ROTEST. One who. 
accepts a bill Which has' been protested, for 
the honor of the drawer or any one of the in
dorsers. 

ACC ESS. Approach ; or the means, power, 
or opportunity of approaching. Sometimes 
importing the occurrence of sexual inter
course ; otherwise as importing opportunity 
of communication for that purpose as between 
husband and wife. 

' 

In real property law, the term "access" de
notes the right vested in the owner of land 
which adjoins a road or other highway to .go 
and return from his own land to the high
way without obstruction. Chicago, etc., R. 
CO. V. Milwaukee" etc., ,R. Co., 95 Wis. 561, 
70 N. W. 678, 37 L. R. A. 856, (10 Am. St. Rep. 
136 ; Ferguson V. Co,ington, etc., R. Co., 108 
Ky. (1,62, '57 S. W. 400 ; Reining V. New York, 
etc., R. Co. (Super. Buff.) 13 N. 'Yo S. 23S. 
See, also, Cobb V. Commissioners of Lincoln 
Park, 67 N. E. 5, 6, 8, 202 Ill. 427, 63 L. R. A. 
264, 95 Am. St. Rep. 258. "Access" to prop
erty does not necessarily carry with it pos
session. People V. Brenneauer, 16'6 N. Y. S. 
801 , 806, 101 Misc. 15(1. A deed, however, 
which conveys land and "also the right of 
access to the adjoining park and use of spring 
on same," may be deemed to convey not mere
ly the right to pass through the park in order 
to reach the spring, but to convey a right of 
entry into the park as a park and by im
plication, the right to the use and enjoyment 
of the park. Gcetz V. Knoxville Power & 
Light Co., 290 S. W. 409, 414, 154 Tenn. 545. 

The right of "access to public records" in
cludes not only a legal right of access, but a 
reasonable , opportunity to avail oneself of 
the same. American Surety Co. of New York 
v. Sandberg (D. C. ·Wash.) 225 F. 1'50, 15'5. 

I n  CaRon Law 

The right to some benefice at some future 
time. 

ACCESS ( EASEMENT O F ) .  An "easement 
of access" is the right which an abutting own
er has of ingress to and egress from his 
premises, in addition to the public easement 

AOCESSION, 

in the street. Chicago &: N. W. Ry. Co. v. 
Milwaukee R. & K. Electric Ry. Co., 70 N. W. 
678, 680, 9'0 Wis. 561, 37 L. R. A. 856, 60 Am. 
St. Rep. 136 ; Chambersburg Shoe Mfg. CO. 
V. Cumberland Valley R. Co., 87 A. 968, 970, 
240 Pa. 519. "Access to an underground 
sewe,r" means more than a right to open the 
surface to make repairs, and implies the right 
of connection by branches. Heyman V. Biggs, 
150 N. Y. S. 246, 247, 164 App. Div. 430. 

ACCESSARY. See Accessory. 

ACCESS I O .  In Roman law. An increase or 
addition ; that which lies next to a thing, 
and is supplementary and necessary to the 
principal thing ; that which arises or is pro
duced from the principal thing ; an "acces
sory obligation" (q. v.). Calvinus, Lex. Jurid. 

One of the modes of acquiring property, 
being the extension of ownership over that 
which grows from, or is united to, an article 
which one already possesses. Mather V. 
Chapman, 40 Conn. 3182, 397, 1(1 Am. Rep. 46. 

Acoessio includes Iboth accession and ac
cretion as used in, the common law. See Ad
junctio. 

ACCESS I O N .  Coming into possession of a 
right or office ; increase ; augmentation ; addi
tion. 

The right to all which one's own property 
produces, whether that property be movable or 
immovable ; and the right to that which is 
united to it by accession, either naturally or 
artificially. 2 Kent, 360 ; 2 HI. Comm. 404. 

A principle derived from the civil law, by which 
the O'wner O'f property becO'mes entitled to' all which 
it produces, and to' all that is added O'r united to' it, 
either naturally or artifically, (that is, by the labor 
O'r skill of another,) even where such additiO'n ex
tends to a change O'f fO'rm O'r materials ;  and by 
which, on the o-ther hand, the po'ssessor of prO'perty 
becomes entitled to it, as against the O'riginal own 
er, where the addition made to' it by his skill and 
labor is O'f greater value than the property itself, . 
or where the change effected in its form is sO' great 
as to render it impossible to' restore it to- its O'rig
inal shape. Burrill. Betts v. Lee, 5 JO'hns. (N. Y . )  
348, 4 Am. Dec. 368 ; Lampton v.  Preston, 1 J. J .  
Marsh. (Ky.) 454, 19 Am. Dec. 104 ; E'aton v. ' Mun
roo, 52 Me, 63 ; Pulcifer V. Page, 32 Me. 404, 54 Am. 
Dec. 582 ; Wetherbee V. Green, 22 Mich. 311, 7 Am . 
Rep. 653. In Blackwood Tire & Vulcanizing CO'. v. 
Auto storage CO'. , 182 S. W. 576, 133 Tenn. 515" L. R. 
A. 1916E, 254, Ann. Cas. 1917C, 1168, this principle 
was applied in favor of the conditiO'nal seller who, 
on nO'npayment, retook the automobile SOld, togeth
er with tire casings which the buyer had fitted 
thereto. 

I n I nternational Law 

The absolute or conditional acceptance by 
one or several states of a treaty already con
cluded between other sovereignties. Merl. 
Repert. It may be of two kinds : First, the 
formal entrance of a third state into a treaty 
so that such state becomes a party to it ; and 
this can only be with the consent of the orig
inal parties. Second, a state may accede to a 
treaty between other states solely for the pur" 
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ACCES·StoN 

pose of guarantee, in which case, though a par
ty, it is affected by the treaty only as a guar
antor. 1 Oppenheim, Int. L. sec. 532. See Ad
hesion. 

Also, the commencement or inauguration of 
a sovereign's reign. 

A C C ESS I O N, D E E D  O F. In Scotch law. A 
deed executed by the creditors of a bankrupt 
or insolvent debtor, by which they approve of 
a trust given by their debtor for the general 
behoof, and bind themselves to concur in the 
plans proposed for extricating his a.fl:airs. 
Bell, Diet. 

Aooessori u m  non duoit, sed sequitur suum prin
cipale. Co. Litt. 152a, 389a. That which is  
the accessory or incident does not lead, put 
follows, its principal. 

Accessorius sequitur naturam sui p rincipalis. 
An accessary follows the nature of his princi
pal. 3 Inst. 139. One who is accessary to a 
crime cannot be guilty of a higher degree of 
crime than his principal. 

ACC ESSO RY. Anything which is joined to 
another thing as an ornament, or to render it 
more perfect, or which accompanies it, or is 
connected with it,  as an incident, or as subor
dinate to it, or which belongs to or with it ; 
for example, the halter of a horse, the frame 
of a picture, the keys of a house. 

Under Civ. Code La. art. 2461, a sale of land car
ries with it the standing timber as an "accessory." 
Woollums v. Hewitt, 77 So. 295, 296, 142 La. 597. 

Storage batteries were held not to be automobile 
accessories under the Revenue Act. Philadelphia 
Storage Battery Co. v. Lederer (D. C. Pa.) 21 F.(2d) 
320, 321 ; McCaughn v. Electric Storage Battery Co. 
(C. C. A.) 63 F.(2d) 715. 

In Criminal Law 

Oontributing to or aiding in the commission 
of a crime. One who, without being present at 
the commission of a felonious offense, becomes 
guilty of such offense, not as a chief actor, but 
as a participator, as by command, advice, in
stigation, or concealment ; either before or 
after the fact or commission ; a particep8 
criminis. 4 Bl. Comm. 35 ; Cowell. One who 
is not the chief actor in the offense, nor pres
ent at its perfo.rmance, but in some way COll
cerned therein, either before or after the act 
committed. Code Ga. 1882, § 4306 (Pen. Code 
1926, § 44). People v. Schwartz, 32 Cal. 160 ; 
F'ixmer v. People, 153 Ill. 123, 38 N. E. 667 ; 
State v. Berger, 121 Iowa, 581, 96 N. W. 1094 ; 
People v. Ah Ping, 27 Cal. 489 ; United States 
v. Hartwell, 26 Fed. Oas. i98 ; Hitt v. Com
monwealth, 109 S. E. 597, 600, 131 Va. 752 ; 
State v. Thomas, 136 A. :475, 477, 105 Oonn. 
m� 

. 
An "accessory" to a crime is always an "ac

complice." People v. Ah . Gee, 174 P. 371, 373, 
37 Cal. :A.pp. '1. . In certain crimes, there can 
be no accessories ; all who are concerned are 
principals. These are ·(according to many au
thorities) treason, and ' all · Qffenses oelow . the 
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degree of felony ; 4 Bla. Comm. 35 ; Oom. v. 
McAtee, 8 Dana (KY.) 28 ; Williams v. State, 
12 Smedes & M. (Miss.) 58 ; Com. v. Ray, 3 
Gray (Mass.) 448 ; Schmidt v. State, 14 Mo. 
137 ; Sanders v. State, 18 Ark. 198 ; Stevens 
v. P�ople, 67 111. 587 ; Griffith v. State, 90 Ala. 
583, 8 So. 812 ; U. S. v. Boyd, 45 F. 851 ; In 
re Burr, 4 Cr. 472, 501 ; U. S. v. Fries, Fed. 
Cas. No. 5127. 

-Accessory before thel fact. One who, being 
absent at the time a crime is committed, yet 
procures, counsels, or commands another to 
commit it ; and, in this case, absence is neces
sary to constitute him an accessory, for, if he 
be present at any time during the transac
tion, he is guilty as principal. Plow. 97 ; 1 
Hale, P. C. 615, 616 ; 4 Steph. Comm. 90, 
note n. 

An accessory before the fact is one who, be
ing absent at the time of the crime committed, 
doth yet procure, counsel, or command another 
to commit a crime. Code Ga. 1882, § 4307 
(Pen. Code 1926, § 45) ; United States v. Hart
well, 26 Fed. Oas. 196 ; Griffith v. State, 90 
Ala. 583, 8 South. 812 ; Spear v. Hiles, 67 Wis. 
361, 30 N. W. 511 ; Com. v. Hollister, 157 Pa. 
13, 27 A. 386, 25 L. R. A. 349 ; People v. San
born, 14 N. Y. St. Rep. 123 ; Daniels v. U. S. 
(C. C. A. Cal.) 17 F. (2d) 339, 345 ; Krueger v. 
State, 177 N. W. 917, 922, 171 Wis. 566 ; ' Pierce 
v. State, 168 S. W. 8M, 856, 130 Tenn. 24, Ann. 
Oas. 1916B, 137 ; Rhea v. State, 131 P. 729, 730, 
{) Ok!. Cr. 220 ; People v. Owen, 216 N. W. 434, 
435, 241 Mich. 111. In Texas, by virtue of 
Pen. Code 1911, art. 79 (Vernon's Ann. P. C. 
art. 70), an "accessory before the fact" is no 
longer an accessory, but is an "accomplice." 
Fondren v. State, 169 S. ·W. 411, 414, 74 Tex. 
Or. R. 552. 

-Accessory during the fact. One who stands 
by without interfering or giving such help 
as may be in his power to prevent the com
mission of a criminal offense. Farrell v. Peo
ple, 8 Colo. App. 524, 46 P. 841. 

-Accessory after the fact. One who, having 
full knowledge that a crime has been commit
ted, conceals it from the magistrate, and har
bors, assists, or protects the person charged 
with, or convicted of, the crime. Code Ga. 
1882, § 4308 (Pen. Code 1926, § 47) ; Pen. Code 
Oal. § 32 ; Oode Or. Proc. Tex. 19'11, art. 86 
(Vernon's Ann. O. O. P. art. 53). 

All persons who, after the commission of 
any felony, conceal or aid the offender, with 
knowledge that he has committed a felony, 
and with intent that he may avoid or escape 
from arrest, trial, conviction, or punishment, 
are accessories. Oomp. Laws N. D. 1913, § 
9219 ; Rev. Code S. D. 1919, § 3595. 

An accessory after the fact is a person who, 
knowing a felony to have been committed by 
another, receives, relieves, comforts or assists 
the felon, in order to enable bim to escape 
from punishment, or the like.. 4 Bla. Comm. 
37 ; l Russ. Crimes, 171 ; United States v. 
Hartw.ell, 26 Ired. Cas. 100 J Albdtton v. State, 
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32 Fla.. 358, 13 So. 955 ; Stale v. DavIs, 14 R. 
I. 281 ; People v. Sanborn, 14 N. Y. St. Rep. 
123 ; Loyd v. State, 42 Ga. 221 ; Oarroll v. 
State, 45 Ark. 545 ; Sclileeter v. Common
wealth, 290 S. W. 1075, 1079, 218 Ky. 72 ; 
Bielich v. State, 126 N. E. 220, 221, 189 Ind. 
127 ; Buck v. Commonwealth, 83 S. E. 390, 393, 
116 Va. 1031. 

ACC ESSO RY ACT I O N. In Scotch practice. 
An action which is subservient or auxiliary to 
another. Of this kind are actions of "prov
ing the tenor," by which lost deeds are re
stored ; and actions of "transumpts," by 
which copies of principal deeds are certified. 
Bell, Dict. 

ACC ESSQ RY CONT RACT. In the civil law. 
A contract which is incident or auxiliary to 
anoOther or principal contract ; such as the en
gagement of a surety. Poth. ObI. pt. 1, c. 1, § 
1, art. 2. 

A principal contract is one entered into by 
both parties on their own accounts, or in the 
several qualities they assume. An accessory 
contract is made for assuring the performance 
of a prior contract, either by the same parties 
or by others ; such as suretyship, mortgage, 
and pledge. Civil Code La. art. 1771. Waring 
v. Smyth, 2 Barb. Oh. (N. Y.) 119, 47 Am. Dec. 
299 ; Ackla v. Ackla, 6 Pa. 228 ; Blaisdell v. 
Coe, 83 N. H. 167, 139 A. 758, 65 A. L. R. 626. 

ACC ESSO RY O BL I GAT I O N.  

I n the  Civil Law 

An obligation which is incident to another 
or principal obligation ; the obligation of a 
surety. Poth. ObI. pt. 2, c. 1, § 6. 

I n Scotch Law 

Obligations to antecedent or primary obli
gations, such as obligations to pay interest, 
etc. Ersk. Inst. lib. 3, tit. 3, § 60. 

See, further, Obligation. 

ACCESSO RY TO A D U LTERY. A phrase 
used in the law of divorce, and derived from 
the criminal law. It implies more than · con
nivance, which is merely knowledge with con
sent. A conniver abstains from interference ; 
an accessory directly commands, advises, or 
procures the adultery. A husband or wife who 
has been accessory to the adultery of the other 
party to the marriage cannot obtain a divorce 
on the ground of such adultery. 20 & 21 Vict. 
c. 85, §§ 29, 31. 

ACC I D ENT. An unforeseen event, occurring 
without the will or design of the person whose 
mere act causes it ; an unexpected, unusual, 
or undesigned occurrence ; the effect of an 
unknown cause, or, the cause being known, 
an unprecedented consequence of it ; a casual
ty. Burkhard v. Travelers' Ins. Co., 102 Pa. 
262, 48 Am. Rep. 205 ; 2Etna L. Ins. Co. v. 
Vandecar, 86 F. 282, 30 O. C. A. 48 ; Carnes 
v. Iowa Traveling Men's Ass'n, 106 Iowa, 281, 
76 N. W. 683, 68 Am. St. Rep. 306 ; Atlanta 

A�c. Ass'iJ. v; Alexander, 104 Ga. 709, 30 S. E. 
939, 42 L. R. A. 188 ; Crutchfield v. Richmond 
& D. R. Co., 76 N. O. 320 ; Dozier v. Fidelity & 
Casualty Co. (0. C.) 46 F. 446, 13 L. R. A. 114 ; 
Fidelity & Casualty Co. v. Johnson, 72 Miss. 
333, 17 So. 2, 30 L. R. A. 206 ; Waoash St. L. & 
Pac. Ry. Co. v. Locke, 112 Ind. 404, 14 N. E. 
391, 2 Am. St. Rep. 193 ; Thomas v. Ford 
Motor 00., 242 P. 765, 766, 114 Oki. 3 ;  Cha
pin v. Ocean Accident & Guarantee Corpora
tion, 147 N. W. 465, 467, 96 Neb. 213, 52 L. R. 
A. (N. S.) 227 ; Dondeneau v. State Industrial 
Accident Commission of Oregon, 249 P. 820, 
822, 119 Or. 357, 50 A. L. R. 1129 ; United 
States Uut. Acc. Ass'n v. Barry, 131 U. S. 100, 
9 S. Ct. 755, 33 L. Ed. 60 ; Stasmas v. State In
dustrial Commission, 195 P. 762, 763, 80 Oklo 
221, 15 A. L. R. 576. 

In its proper use the term excludes negli
gence ; that is, an accident is an event which 
occurs without the fault, carelessness, or want 
of proper circumspection of the person affect
ed, or which could not- have been · avoided by 
the use of that kind and degree of care neces
sary to the exigency and in the circumstances 
in which he was placed. Brown v. Kendall, 6 
Cush. (Mass.) 292 ; United States V. BoOyd (C. 
0.) 45 F. 851 ; Armijo v. Abeytia, 5 N. M. 5033,. 
25 P. 777 ; St. Louis, etc., R. 00. v. Barnett, 
65 Ark. 255, 45 S. W. 550 ; Aurora Branch R
CO. V. Grimes, 13 Ill. 585 ; Sprecher v. Ens
minger, 149 N. W. 97, 99, 167 Iowa, 118 ; Hoff
man v. Peerless White Lime Co., 311 Mo. 86, 
296 S. W. 764, 772 ; Industrial Commission of 
Ohio v. Roth, 120 N. E. 172, 174, 98 Ohio St. 
34, 6 A. L. R. 1463. But see Schneide·r V. 
Provident L. Ins. 00., 24 Wis. 28, 1 Am. Rep. 
157. It has been said, moreover, that the 
word "accident" does not have a settled legal 
signification ; Klopfenstein v. Union Traction 
00., 212 P. 1097, 1098, 112 Kan. 770 ; and that 
in its ordinary · meaning it does not negative 
the idea of negligence on the part of the per
son whose physical act caused the occurrence. 
Campbell v. Jones, 132 P. 635, 636, 73 Wash. 
688. 

See Act of God. 

I n  Equity 
Such an unforeseen event, misfortune, loss, 

act, or omission as is not the result of any 
negligence or misconduct in the party. Fran. 
Max. 87 ; Story, Eq. Jur. § 78 ; Eaton on Eq
uity § 109 ; Engler v. Knohlaugh, 110 S. W. 
16, 131 Mo. App. 481. 

The meaning to be attached to the word 
"accident," in relation to equitable relief, is 
any unforeseen and undesigned event, 
productive of· disadvantage. Wharton. 

An accident relievable in equity is such an 
occurrenee, not the result of negligence or 
misconduct of the .. party seeking relief in re
lation to a contract, as was not anticipated 
by the parties when the same was entered 
into, and which gives an undue advantage to 
one of them over another in. a court of law. 
Code Ga. 1882, § 3112 (Civ. Code 1926, § 4567). 
.And see Bostwick v. Stiles, 35 Oonn. 195 ; 
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ACC I P I TARE . .. To pay relief to lordlS of 
manors. Oapitali domino accipitare, i. e., to 
pay a relief, homage, or obedience to the chief 
lord on <becoming his vassal. Fleta, lib. 2, c. 
50. 

Kopper· v. Dyer, 59 Vt. 477, 9 A. 4, 59 Am. 
Rep. 742 ; Magann v. Segal, 92 F. 252, 34 C. C. 
A. 323 ; Bucki, etc., Lumber Co. v. Atlantic 
Lumber Co., 116 F. 1, 53 C. C. A. 513 ; Zim
merer v. Fremont Nat. Bank, '59 Neb. 661, 81 
N. ·W. 849 ; Pickering v. Cassidy, 93 Me. 139, 
44 A. 683 ; City of Bloomington v. Smith, ACCOLA. 

23 N. Et 972, 123 Ind. 41, 18 Am. St. Rep. 310 ; I n  the Civil Law 

'Vhite & Hamilton Lumber Co. v. Foster, 122 One who inhabits or occupies land near a 
S. E. 29, 30, 157 Ga. 493. place, as one who dwells by a river, or on the 

The word "surprise" is used interchange- bank of a river. Dig. 43, 13, 3, 6. 
ably with accident. State ex reI. Hartley v. 
Innes, 118 S. W. 1100, 137 Mo. App. 420. 

I n  P ractice 

That which ordinary prudence could not 
ha ve guarded against. Cupples v. Zupan, 207 
P. 328, 329, 3'5 Idaho, 458. An event happen
ing unexpectedly and without fault ; an un
designed and unforeseen occurrence of an af
flictive or unfortunate character ; a casualty 
or mishap. Allen v. State, 165 P. 748, 13 Ok!. 
Cr. 533 ; Callahan Gonst. Co. v. Williams, 
170 S. W. 203, 204, 160 Ky. 814 ; Huffman 
v. Commonwealth, 234 S. W. 962, 964, 193 Ky. 
79 ; Hoppe v. Boulevard Transp. eo., 172 
Minn. 516, 215. N. W. 852. 

In Maritime Law and M arin e  I nsurance 

"Accidents of navigation" or "accidents of 
the sea" are such as are peculiar to the sea 
or to usual navigation or the action of the 
elements, which do not happen by the inter
vention of man, and are not to be avoided 
by the exercise of proper prudence, foresight, 
and skill. The Miletus, 17 Fed. Cas. 288 ; 
The G. R. Booth, 171 U. S. 450, 19 S. Ct. 9, 
43 1.1. Ed. 234.; The earlotta, 5 Fed. Cas. 76 ; 
Bazin v. Steamship Co., 2 Fed. Cas. 1,097. 
See also Perils of the Sea. 

ACC I D ENTA L I< I LL I N G .  . One resulting 
from an act which is lawful and lawfully done 
under a reasonable belief that no harm is pos
sible ;-distinguished from "involuntary 
manslaughter," which is the result of an un
lawful act, or of a lawful act done in an un
lawful way. Rowe v. Commonwealth, 268 S. 
W. 571, 5-73, 206 Ky. 803. 

ACC I D E NTAL V E I N. See Vein. 

ACC I D ERE.  Lat. To fall ; fall in ; come 
to hand ; happen. Judgment is sometimes 
given against an executor or administrator 
to be satisfied out of assets quando acci
d6'l·int �· i. e., when they shall come to hand. 
See Quando Acciderint. 

ACC I O N .  In Spanish law. A right of ac
tion ; also the method of judicial procedure 
for the recovery of property or a debt. E's
criche, Dk. Leg. 49. Wilder v. Lambert,' 44 
S. W. 281, 284, 91 Tex. ,510. 

I n  Feudal Law 

A husbandman ; an agricultural tenant ; a 
tenant of a manor. Spelman. A name given 
to a class of villeins in Italy. Barr. St. 302. 

ACCO M E N DA. In maritime law. A contract 
between the owner of goods and the master 
oI a ship, by which the former intrusts the 
property to the latter to be sold by him on 
their joint account. 

In such case, two contracts take place : First, 
the contract called mandatum", by which the own
er of the pro'perty gives the master power to dis� 

pose of it ; and the contra.ct of partnership, in 
virtue of which the profits are to be divided be
tween them. One party runs the risk . of l0iling his 
capital ; the other, his labor. If the sale produces 
no more than first cost, the owner takes all the 

.proceeds. It is only the profits which are to be di-
vided. Emerig. Mar. Loans, § 5. 

ACCO M M O DATED PARTY. One to whom 
the credit of the accommodation party is 
loaned, and is not necessarily the payee, since 
the inquiry always i'S as to whom did the 
maker of the paper loan his credit as a mat
ter of fad. Wilhoit v. Seavall, 246 P. 1013, 
1015, 121 Kan. 239, 48 A. L. R. 1273 ; German 
American State Bank v. Watson, 163 P. 637, 
638, 99 Kan. 686 ; NeylON v.. Liberty Nat. 
Bank of Pawhuska, 259 P. 545,

' 
546, 126 OkI. 

188. 

ACC O M M O DAT I O N .  An arrangement or en
gagement made as a favor to another, not 
upon a consideration received ; something 
done to oblige, usually spoken of a loan of 
money or commercial paper ; also a friendly 
agreement or composition of differences. 
·Abbott ; Geller, Ward & Hasner Hardware 
Co. 'V'. Drozda, 21'7 S. W. 557, ,558, 203 Mo. App. 
91 ; Sales v. Martin, 19,1 · S. W. 480, 482, 173 
Ky. 616. The word implies no consideration. 
William D. Seymour & Co. v. Castell, 107 So. 
143, 145, 160 La. 371. 

ACCO M M O DAT I O N  B I LL O R  NOTE. See 
. Accommodation Paper. 

ACCO M M O DAT I O N  I N D O RSEMENT. 
Indorsement. 

See 

ACCO M M O DAT I O N  LANDS. Land bought 
by a ,builder or speculator, who erects houses 
thereon, and · then leases portions thereof up

Aooipere quid ut justitiam facias, non est tam on an improved ground-rent. 
accip,ere quam extorquere. To accept anything 
as a reward tor doing justice is 'rather ex- ACC O M M O DAT I O N  MAKER. One who puts 
torting than <accepting. , Lofft, 72. his name to a .. note without any consideration 



with the intention of lending his credit to the 
accommodated party, and in this connection 
"without consideration" means "without con
sideration to the accommodating party di
rectly." Warren Nat. Bank, Warren, Pa., v. 
Suerken, 188 P. ,613, 614, 4'5 Cal. App. 736 ; 
Exum v. Mayfield (Tex. eiv. App.) 286 S. W. 
481, 482 ; State Bank of Omaha v. Huffman, 
160 N. W. 115, 117, 100 Neb. 396. One who 
recehTes no part of the proceeds, which are 
used exclusively for another maker's benefit, 
as in discharging his own personal obligation. 
Backer v. Grummett, 178 P. 312, 313, 39 Cal. 
App. 10l. 

ACCO M MO DAT I O N  PAPER. An accommo
dation bill or note is one to which the ac
commodating party, be he aeceptor, drawer, 
or indorser, has put his name, without con
sideration, for the purpose of benefiting or 
accommodating some other party who desires 
to raise money on it, and is to provide for 
the bill when due. Miller v. Larned, 103 Ill. 
562 ; Jefferson County v. Burlington & M. 
R. Co., 66 Iowa, 385, 16 N. W. 561, 23 N. W. 
899 ; Gillmann v. Henry, ,53 Wis. 465, 10 N. 
W. 692 ; Peale v. Addicks, 174 Pa. '543, 34 A. 
201 ; Warren Nat. Bank, 'Warren, Pa.,  v. 
Suerken, 188 P. 613, 45 Cal. App. 736 ; Farm
ers' Loan & Trust Co. v. Brown, 1.65 N. W. 
70, 182 Iowa, 1044 ; State Bank of Omaha v. 
Huffman, It30 N. W. 115, 100 Neb. 396 ; State 
Banking Board v. James (Tex. Civ. App.) 264 
S. W. 145, 149 ; . Stubbins Hotel Co. v. Beiss
barth, 174 N. \V. 217, 218, 43 N. D. 191 ; Gard
iner v. Holcomb, 82 Cal. App. 342, 255 P. 523, 
527 ; Smith v. Funston, 208 N. \V. 776, 777, 
50 S. D. 175 ; Exum v. Mayfield (Tex. Civ. 
App.) 286 S. W. 481; 482. 

ACCO M M O DAT I O N  PARTY. One who has 
signed an instrument as maker, drawer, ac
ceptor, or indorser without receiving value 
therefor, and for purpose of lending his name 
to ,gome other person as means of 'Securing 
credit. Boone Nat. Bank V. Evans (Iowa) 213 
N. W. 786, 790 ; Miller v. White, 50 Utah, 14'5, 
258 P. '565, 569 ; Patrick V. Arkansas Nat. 
Bank, 292 S. W. 143, 148, 172 Ark. 1103 ; Co
lumbia Motor Truck & Trailer CO. V. Bamlet, 
199 N. W. 612, 227 Mich. 651. The term there
fore does not include one who, for the ac
commodation of the maker, guaranteed the 
payment of a note. Noble V. Beeman-Spauld
ing-'Woodward Co., 131 P. 1006, 1010, 65 Or. 
93. 

ACCO M M O DAT I O N  TRA I N . One designed 
to accommodate local travel by stopping at 
most stations. Gray V. Chicago, M. & St. P. 
R. ,00., 59 N. E. 950, 9'51, 

"
1189 Ill. 400. In an

other aspect it is a train designed to carry 
passengers as well as freight. \Vhite V. Ill. 
Cent. R. Co., 55 So. 593, 595, 99 Miss. ' 651 ; 
Thacker V. Ill. Cent. R. Co. (Miss.) '55 So. 
595. 

ACCO M M O DAT I O N  WO.RI<S. Works which 
a railway company is required to make and, 

AOO'OMPLIOE 

maintain for the accommodation of the own
ers or occupiers of land adjoining the rail
way ; e. g., gates, bridges, culverts, fences, 
etc. 8 Viet. C. 20, § 68. 

ACC O M M O DAT UM.  The same as comm()
datum, q. V. 

ACCOM PANY. To go along with. Webster's 
Dict. The word has been defined judicial
ly in cases involving varied facts ; thus, a boy 
driver was held not accompanying the team 
when he was running to stop it. Willis V. 
Semmes, 71 So. 865, 866, 111 Miss. 589. A mo
tion based on answer already deposited with 
the clerk of court is accompanied with copy 
of answer. Los Angeles County V. Lewis, 177 
P. 154, 155, 179 Cal. 398. An automobile driv
er under sixteen is not accompanied by an 
adult person unless the latter exercises super. 
vision over the driver. Rush V. McDonnell, 
106 So. 175, 179, 214 Ala. 47. An unlicensed 
driver is not accompanied by a licensed driver 
unless the latter is near enough to render ad
vice and assistance. Hughes V. New Haven 
Taxicab Co., 87 A. 721, 87 Conn. 416. 

ACCO M P L I C E. In criminal law. A person 
who knowingly, voluntarily, and with common 
intent with the principal offender unites in 
the commission of a crime. Olapp V. State, 94 
Tenn. 186, 30 S. W. 214 ; People V. Bolanger, 
71 Oal. 17, 11 P. 799 ; State v. Umble, 115 Mo. 
452, 22 S. W. 378 ; Carroll V. State, 45 Ark. 
539 ; State V. Light, 17 Or. 358, 21 P. 132 ; 
People V. Seiffert, 81 Oal. App. 195, 253 P. 189, 
190 ; Hewett v. State, 38 Okl. Or. 105, 259 P. 
144, 146 ; Minter v. State, 159 S .  W. 286" 300, 
70 Tex. Cr. R. 634 ; Singer v. U. S. (C. O. A. 
N. J.) 278 F. 415, 419. One who is in some way 
concerned or associated in commission of 
crime ; partaker of guilt ; one who aids or 
assists, or is an accessory. 1\:kLendon v. U. S. 
(C. O. A. Mo.) 19 F.(2d) 465, 466. 

As specifically applied to witnesses for the 
state and the necessity for corroborating them, 
"accomplice" includes all persons connected 
with the offense by an unlawful act or omis
sion either before, at the time of, or after the 
commission of the offense, whether such wit
ness was present or participated in the crime 
or not. Chandler V. State, 230 S. W. 1002, 
1003, 89 Tex . .  Cr. R. 309 ; Scales' v. State, 217 
S. W. 149, 150, 86 Tex. Cr. R. 433 ; State v. 
Price, 160 N. W. 677, 679, 135 Minn. 159. 

The term includes all the participes crimin
is, Darden v. State, 68 So. 550, 551, 12 Ala. 
App. 165, whether they are considered, in 
strict legal propriety, as principals in the first 
or second degree, or merely as accessories be
fore or after the fact. In re Rowe, 77 F. 161, 
23 C. C. A. 103 ; People v. Bolanger, 71 Cal. 
17', 11 P. 799 ; Armstrong v. State, 33 Tex. Cr. 
R. 417, 26 S. W. 829 ; Oross v. People, 47 Ill. 
152, 95 Am. Dec. 474 ; Norris v� State, 26,9 S. 
W. 46, 47, 168 Ark. 151 ; Stevens V. State, 163 
S. W. 778, 780, 111 Ark. 299. But in Ken
tucky it has been held that "accomplice" does 
not include an acces.sory after the fact, . El-
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mendorf v. Commonwealth, 188 S. W. 483, 
489, 171 Ky. 410 ; Marcum v. Commonwealth, 
4 S.W.(2d) 728, 223 Ky. 831 ; see, however, 
'Commonwealth v. Barton, 156 S. W. 113, 114, 
153 Ky. 465. And the same rule has been an
nounced elsewhere. State v. Lyons, 175 N. W. 
689, 691, 144 Minn. 348 ; People v. Sapp, 118 
N. E. 416, 421, 282 Ill. 51 ; State v. Seward 
(Mo. Sup.) 247 s. W. 150, 154. 

A feigned accomplice has been defined as one 
who co-operates with view of aiding justice 
to detect a crime. State v. Verganadis, 50 Nev. 
1, 248 P. 900, 903. See, also, Savage v. State, 
170 S. W. 730, 736, 75 Tex. Cr. R. 213 ; Smith 
v. U. S. (C. C. A. Okl.) 17 F.(2d) 723, 724. 

ACC O R D, n. A satisfaction agreed upon be
tween the party injuring and the party injured 
which, when performed, is a bar to all actions 
upon this account. Kromer v. Heim, 75 N. Y. 
576, 31 Am. Rep. 491 ; Hargrave v. City of 
Oolfax, 154 P. 824, 829, 89 Wash. 467. An 
agreement to accept, in extinction of an obli
gation, something different from or less than 
that to which the person agreeing to accept is 
entitled. Civ. Code Cal. § 1521 ; Compo Laws 
N. D. 1913, § 5825 ; Rev. Code S. D. 1919, § 
784 ; Reilly V. Barrett, 115 N. E. 453, 454, 
220 N. Y. 170. 

It may arise both where the demand itself is un
liquidated or in dispute, and where the amount and 
nature of the demand is undisputed, and it is agreed 
to give and. take less than the demand. J. F. Mor
gan Paving CO. V. Carroll, 211 Ala. 121, 99 So. 640, 
641. 

" Payment," as distinguished from accord, means 
full satisfaction. State v. Tyler County State Bank 

26 

See, also, Civ. Oode Cal. §§ 1521, 1523, quoted 
and applied in Sierra & San Francisco Power 
CO. V. Universal Electric & Gas Co., 241 P. 76, 
80, 197 Cal. 376. 

More recently, a broader application of the 
doctrine has been made, where one promise
or agreement is set up in satisfaction of an
other. The rule is that an agreement or prom
ise of the saDie grade will not be held to be in 
satisfaction of a prior one, unless it has 'been 
expressly accepted as sucp. ; as, where a new 
promissory note has <been given in lieu of a 
former one, to have the effect of a satisfaction 
of the former, it must have been accepted on 
an express agreement to that effect. Pulliam 
v. Taylor, 50 Miss. 251 ; Continental Nat. 
Bank v. McGeoch, 92 Wis. 286, 66 N. W. OOG ; 
Heath V. Vaughn, 11 Colo. App. 384, 53 P. 
229 ; Story V. Maclay, 6 Mont. 492, 13 P. 198 ; 
Swofford Bros. Dry Goods Co. v. Goss, 65 Mo. 
App. 55 ; Rogers V. Spokane, 9 'Wash. 168" 37 
P. 300 ; Heavenrich V. Steele, 57 Minn. 221, 
58 N. W. 982 ; Newman V. Nickell, 194 P. 710, 
50 Cal. App. 138 ; Andrews v. First Nat. Bank, 
203 P. 156, 55 Oal. App. 138 ; Anglo-California 
Trust Co. V. Wallace, 209 P. 78, 58 Oal. App. 
625, ; People's State Bank V. Penello, 210 P. 
432, 59 Oal. App . .  174 ; Niotaze State Bank 
V. Cooper, 162 P. 1169, 99 Kan. 731 ; Auld v. 
Walker, 186 N. W. 1008, 107 Neb. 676 ; First 
Nat. Bank v. Schultz, 20B N. W. 496, 113 Neb. 
346 ; Jackson v. Home Nat. Bank of Baird 
(Tex. Oiv. App.) 185 S. W. 800 ; Hill v. Texas 
Trust Co. of Austin (Tex. Civ. App.) 236 S. W. 
767. See Acceptance ; Composition ; (JQmpro
mise ; Novation. 

(Tex. Com. App.) 277 s. W. 625, 627, 42 A. L. R. 1347. ACC O RDAN C E. Agreement ; harmony ; con
cord ; conformity. Webster, Dict . 

. See Accord and Satisfaction ; Compromise 
and S ettlement. 

ACCORD, 'V. In practice. To agree or con
cur, as one judge with another. "I accord." 
Eyre, C. J., 12 Mod. 7. "The rest accorded." 
7 Mod. 361. 

ACC O R D  A N D  SAT ISFACT I O N .  An agree
ment between two persons, one of whom has 
a right of action against the other, that the 
latter should do or give, and the former ac
cept, something in satisfaction of the right 
of action different from, and usually less than, 
what might be legally enforced. When the 
agreement is executed, and satisfaction has 
lleen made, it is called "accord and satisfac
tion." 3 Blackstone's Comm. 15 ; Franklin 
Fire Ins. Co. v. Hamill, 5 Md. 170 ; Rogers v. 
Spokane, 9 ·Wash. 168, 37 P. 300 ; Davis v. 

Noaks, 3 J. IJ. Mal"sh. (Ky.) 494 ; Lytle V. Clop
ton, 261 S. W. 664, 666, 149 Tenn. 655 ; Bu

ford v. Inge Const. Co; (Tex. Civ. App.) 279 S. 
W. 513, 515 ; McPike Drug Co. v. Williams, 230 
P. 904, 104 Oklo 244 ; In re Trexler Co. of 
America, 15 Del. Ch� · 76; 132 A. 144, 145 ; Re
liance Life Ins. 00. of Pittsburgh, Pa., V. 
Garth, 68 So. 871, 872, .192 IAla. 91 ; Reilly V. 
Barrett, 115 N. E. , 453, - 454,� 220 N. Y. 170 ; 
Walker v. 'Burt, 109 S.>E.:43, 44, 182;N. O. 82€i. 

I n  Accordance With 

An act done in accordance with a purpose 
once formed is not necessarily an act done in 
pursuance of such purpose, for the purpose 
may ,have been abandoned before the act was 
done. State V. Robinson, 20 W. Va. 713, 742. 
A charter providing that a city's power of tax
ation shall be exercised "in accordance with" 
the state Oonstitution and laws means in a 
manner not repugnant to or in conflict or in
consistent therewith. City of Norfolk v. Nor
folk Landmark Pub. Co., 28 S. E. 959, 960, 95 
Va. 564. The words "in accordance with this 
act" as used in N. 1\1. Laws 1899, c. 22, § 25, 
dealing with validity of tax titles, was not 
improperly interpreted as meaning "under this 
act." Straus v. Foxworth, 34 S. Ct. 42, 44, 231 
U. S. 162, 58 ,1.1. Ed. 168. , 

ACCO RDANT. Fr. and Eng. Agreeing ; con
curring. "Baron Parker, acoof"itant," Hardr. 
93 ;  "Holt. O. J., accordant," 6 Mod. 200 ; 
"Powys, J., aCCQra," "Powell, J., accof"a," Id. 
298� 

ACCOUCHEMENT. The act of a woman in 
giving birth to a child. The fact of the ac
couchement, 'whicli mRy:be proved by the di
rect testimony ' o� 'one ;who was present, as a: 



physician or midwife, is often lmportant evt� survivors hlp, or on propertY taken under a 
dence in proving parentage. voluntary settlement in which the settlor had 
ACCOU NT. A detailed statement of the mu· 
tual demands in the nature of debt and credit 
between parties, arising out of contracts or 
some fiduciary relation. Whitwell v. Willard, 
1 Mete. (Mass.) 216 ; Blakeley v. Biscoe, 1 
Hempst. 114, IJ'ed. Gas. No. 18,239 ; Ports
mouth v. Donaldson, 32 Pa. 202, 72 Am. Dec. 
782. 

A statement in writing, of debts and credits, 
or of receipts and payments ; a list of items 
of debts and credits, with their respective 
dates. Rensselaer Glass Factory v. Reid, 5 
Oow. (N. Y.) 593. 

The word is sometimes used to denote the 
balance, or the right of action for the balance, 
appearing due upon a statement of dealings ; 
as where. one speaks of an assignment of ac· 
counts ; but there is a broad distinction be
tween an account and the mere balance of an 
account, resembling the distinction in logic be
tween the premises of an argument and the 
conclusions drawn therefrom. A balance is 
but the conclusion or result of the debit and 
credit sides of an account. It implies mutual 
dealings, and the existence of debt and credit, 
without which there could be no balance. Mc
Williams v. Allan, 45 Mo. 574; 

The word "account" is flexible in meaning, mean
ing, among other things, valuation ; worth ; value. 
Ex parte Means, 200 Ala. 37'8, 76 So. 294. It has no 
inflexible technical meaning ; In re McLean (D. C. 
Wash.) 270 , F. 348, 350, and may refer either to past 
or future indebtedness. Semel v. Braun, 157 N. Y. 
S. 907, 908, 94 Misc. 238. It means invariably in mer
cantile transactions an itemized a,ccount, Brooks 
v. International Shoe Go., 132 Ark. 386, 200 S. W. 
1027, and a suit on a quantum meruit is not a suit 
on an account, Pollard v. Carlisle (Mo. App.) 218 

S. W. 921, 922. 

-Accou nt clos,ed. An account to which no fur
ther additions can be made on either side, but 
which remains still open for adjustment and 
set-off, whiCh distinguishes it from an account 
stated. Bass v. Bass, 8 Pick. (Mass.) 187 ; Vol
kening v. De Graaf, 81 N. Y. 268 ; Mandeville 
v. Wilson, 5 Cranch, 15, 3 L. Ed. 23. 

-AcCount current. An open or running or un
settled account between two parties ; the an
tithesis of an account stated. See Watson v. 
Gillespie, 200 N. Y. S. 191, 198, 205 App. Div. 
613 ; Oaffarelli Bros. v. Lyons Bros. 00. (Tex. 
Civ. App.) 199 S. W. 685, 686 ; Continental 
Casualty Co. v. Easley (Tex. Oiv. App.) 290 S. 
·W. 251, 253. An "account current" is an ac
tive checking account, through which credit 
and debit items are constantly passing. In re 
.1fricke's Will, 20Q N. Y. S. 906, 912, 122 Misc. 
427. 

-Account duties. Duties payable by the Eng
lish customs and inland revenue act, 1881, (44 
Viet. c. 12, § 38,) on a donatio mortis causa, 
or on any gift, the donor of which dies with
in three months after making it, or on joint 
property voluntarily so created, and taken by 

a life-interest. 

-Account payable. "Accounts payable" are 
contract obligations owing by a person on open 
account. West Virginia Pulp & Paper Co. v. 
Karnes, 137 Va. 714, 120 S. E. 321, 322. 

-Account rendered. .An account made out by 
the creditor, and. presented to the debtor for 
his examination and acceptance. When ac
cepted, it becomes ' an account stated. Wig
gins v. Burkham, 10 Wall. 129, 19 L. Ed. 884 ; 
Stebbins v. Niles, 25 Miss. 267 ; Freeland v. 
Cocke, 17 Va. (3 Munf.) 352. 

-Account settled. One in which the balance 
has been in fact paid, thereby differing from 
an account ' stated. See Dempsey v. McGin
nis, 219 S. W. 148, 150, 203 Mo. App. 494 ; Mc
Carty v. Chalfant, 14 W. Va. 531, 549. 

-Accou nt stated. The settlement of an ac
count between the parties, with a balance 
struck in favor of one of them ; an account 
rendered by the creditor, and by the debtor 
assented to as correct, either expre�sly, or by 
implication of law from the failure to object. 
Preston v. La Belle View Corporation, 212 N. 
W. 286, 288, 192 Wis. 168 ; Outino Co. v. 
Weeks, 213 N. W. 413, 414, 203 Iowa, 581 ; 
McMahon v. Brown, 106 N. E. 576, 578, 219 
Mass. 23 ; Harrison v. Henderson, 72 P. 878, 
67 Kan. 202 ; Dettmer v. Fulls, 251 P. 396, 
397, 122 :Kan. 98 ; Lowry v. Law, 150 P. 660, 
663, 27 Cal. App. 483. No particular fOil'm is 
necessary ; it may be oral, written, partly oral 
and partly written. Murphy v. Smith, 226 P. 
206, 208, 26 Ariz. 394. An account. stated is 
not ordinarily recognized in Virginia and 
West Virginia, except as between merchant 
and merchant, and principal and agent, with 
mutual 3ICcounts. Price Hill Colliery Co. v. 
Pinkney, 122 S. E. 434, 436, 96 W. Va. 74 ; Ivy 
Coal Co. v. Long, 139 Ala. 535, 36 So. 722 ; 
Zacarino v. Pallotti, 49 Conn. 36 ; McLellan 
v. Grofton, 6 Me. 307 ; James v. Fellowes, 20 
La. Ann. 116 ; Lockwood v. Thorne, 18 N. Y. 
285 ; Hol:rp.es v. Page, 19 Or. 232, 23 P. 961 ; 
Philips v. Belden, 2 Edw. Ch. (N. Y.) 1 ;  Ware 
v. Manning, 86 Ala. 238, 5 So. 682 ; Morse v. 
Minton; 101 Iowa, 603, 70 N. W. 691 ; Patillo 
v. Allen-W'est Commission 00. (C. C. A. Ark. 
1904) 131 F. 680. This was also a common 
count in a declaration upon a contract under 
which the plaintiff might prove an absolute 
acknowledgment by the defendant of a liq
uidated demand of a fixed amount. which im
plies a promise to pay on request. It might be 
joined with any other count for a money de
mand. The acknowledgment or admission 
must have been made to the plaintiff or his 
agent. Wharton. 

-Mutual accou nts. Accounts comprising mu
tual credits between the parties ; or an exist- · 
ing credit on one side which constitutes a 
ground for credit on the other, or where there 
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is an understanding that mutual debts shall 
be a satisfaction or set-off pro tanto between 
the parties. McConnell v. Arkansas Coffin Co., 
287 S. W. 1007, 172 Ark. 87 ; McNeil v. Gar
land, 27 Ark. 343. 

-Open account. An account which has not 
been finally settled or closed, but is still run
ning or open to future adjustment or liquida
tion. Open account, in legal as well as in or
dinary language, means an indebtedness sub
ject to future adjustment, and which may be 
reduced or modified by proof. James v. Led
erer-Strauss & Co., 233 P. 137, 139, 32 Wyo. 
377 ; Scofield v. I..Iilienthal (Tex. Civ. App.) 
268 S. W. 1047, 1049 ; Connor Live Stock Co. 
v. Fisher, 32 Ariz. 80, 255 P. 996, 997, 57 A. 
L. R. 196 ; Griggs-Paxton Shoe Co. v. A. Fried
heim & Bro., 131 S. E. 620, 624, 133 S. C. 458 ; 
Sabin v. Blake-McFall Co. (C. C. A. Or.) 223 
F. 501, 504 ; Nisbet v. L,awson, 1 Ga. 275 ; 
Gayle v. Johnston, 72 Ala. 254, 47 Am. Rep. 
405 ; Mc

'
Camant v. Batsell, 59 Tex. 368 ; Pur

vis v. Kroner, 18 Or. 414, 23 P. 260. An open 
account can become an account stated only 
by the debtor's admission of liability, or fail
ure to deny liability for a reasonable time 
after receipt of aecount. Brooks v. White, 
122 S. E. 561, 187 N. C. 656. 

-Public accounts. The accounts kept by offi
cers of the nation, state, or kingdom, of the 
receipt and expenditure of the revenues of the 
government. 

ACCO U N T, ' or ACCO U N T  RENDER. In 
practice. "Account," sometimes called "ac
count render," was a form of action at com
mon law against a person who by reason of 
some fidl:lCiary relation (as guardian, bailiff, 
receiver, etc.) was bound to render an ac
count to another, but refused to do so. Fitzh. 
Nat. Brev. 116 ; Co. Litt. 172 ; Griffith v. Will
ing, 3 Bin. (Pa.) 317 ; Travers v. Dyer, 24 Fed. 
Cas. 142 ; Stevens v. Coburn, 71 Vt. 261, 44 
Atl. 354 ; Portsmouth v. Donaldson, 32 Pa. 
202, 72 Am. Dec. 782. 

In England, this action early fell . into dis
use ; and as it is one of the most dilatory and 
expensive actions known to the la�, and the 
parties are held to the ancient rules of plead
ing, and no discovery can be obtained, it nev
er was adopted to any great extent in the 
United States. But in some states this action 
was employed, chiefly because there were no 
chancery courts in which a bill for an ac
counting would lie. The action is peculiar in 
the fact that two judgments are rendered, a 
preliminary judgment that the defendant do 
account with the plaintiff (quod computet) 
and a final judgment . (quod recuperet) after 
the accounting for the balance found due. 
Field v. Brown, 146 Ind. 293, 45 N. E. 464 ; 
Travers v. Dyer, 24 Fed. Cas. 142. 

ACCOUNT ..;..BOOK. A book kept by' a '  mer
chant, trader, · mechanic, or other person, in 

28 

books, when regularly kept, may be admit
ted in evidence. Greenl. Ev. §§ 115-118. 

ACCO U NT I N  BANK. See Bank Account. 

ACCOU NTABLE. Subject to pay ; resp<>nsi
ble ; liable. Where one indorsed a note "A. 
C. accountable," it was held that, under this 
form of indorsement, he had waived demand 
and notice. Furber v. Caverly, 42 N. H. 74. 

ACCOU NTA B LE REC E I PT. An instrument 
acknowledging the receipt of money or per
sonal property, coupled with an obligation 
to account for or pay or deliver the whole 
or some part of it to some person. State v. · 
Riebe, 27 Minn. 315, 7 N. W. 262. 

ACCOU NTANT. One who keeps accounts ;  a 
person skilled in keeping books or accounts ; 
an expert in accounts or bookkeeping. See 
U. S. ex reI. Liebmann v. Flynn (D. C. N. Y.) 
16 F. (2d) 1006, 1007 ; Frazer v. Shelton, 150 
N. E. 696, 701, 320 Ill. 253, 43 A. L. R. 1086. 

A person who renders an account. When 
an executor, guardian, etc., renders an ac
count of the property in his hands and his 
administration of the trust, either to the 
beneficiary or to a court, he is styled, for the 
purpose of that proceedi�g, the "accountant." 

ACCOU NTANT G E N E RAL, or ACC OMPT
ANT G E N E RA L. An officer of the court of 
chancery � appointed by act of parliament to 
receive all money lodged in court, and to 
place the same in the Bank of E�gland for 
security. 12 Geo. 1. c. 32 ; 1 Geo. IV. c. 35 ; 
15 & 16 Vict. c. 87, §§ 18-22, 39. See Daniell, 
Ch. Pro (4th Ed.) 1607 et seq. The office, how
ever, has been abolished by 35 & 36 Viet. C. 44, 
and the duties transferred to her majesty's 
paymaster general. 

ACCOUNTANTS, CHARTERED. Persons 
skilled in the keeping and examination of 
accounts, who are employed for the purpose 
of examining and certifying to the correct
ness of accounts of corporations and others. 
The business is usually carried on by corpo
rations. See Auditor. 

ACC O U NT I NG.  The making up and rendi
tion of an account, either voluntarily or by 
order of a court. Buxton v. Edwards, 134 
Mass. 567, 578. In the latter case, it imports 
a rendition of a judgment for the balance as
certained to be due. Apple V. Smith, 190 P. 8, 
10, 106 Kan. 717. The term may include pay
ment of the amount due. Pyatt v. Pyatt, 46 
N. J. Eg. 285, 18 A. 1048. 

ACCOU NTS R E C E I VA B LE. Contract obli
gations owing to a person on open account. 
West Virginia Pulp & Paper Co. v. Karnes, 
120 S. E. 321, 322, 137 Va. 714 ; State ex reI. 
Globe-Democrat Pub .. Co. v. Gehner, 316 Mo. 
694, 294 S. W. 1017, 1018. 

whieh are entered from time to time the ACCOU PLE. TO . 'unite ; to marry. 
transactions of his . trade or business. Such IU68 accoup'�, neyer married. 

Ne un-



ACCREDIT. In international law. (1) To 
acknowledge ; to receive as ' an ' 'envoy in his 
public character, and give him credit and 
rank accordingly. Burke. (2) To send with 
credentials as an envoy. Webst. Dict. This 
latter use is now the accepted one. 

ACC R E D U LI TARE. L. Lat. In old rec
ords. To purge tan offense by oath. Blount ; 
Whishaw. 

ACC RESCE RE. IIi the civil and old English 
law. To grow to ; to increase ; to pass to, and 
become united with, as soil to land per allu
'l,ionem. Dig. 41, 1, 30, pl'. The term is used 
in speaking of islands which are formed in 
rivers by deposit ; Calvinus, Lex. ; 3 Kent 428. 
It is used in a related sense in the common
law phrase jus accrescendi, the right of sur
vivorship ; 1 Washb. R. P. 426. 

I n  Pleading 

To commence ; to ' arise ; to accrue. Q'lwd 
actio non aocrevit intra sem annos, that the 
action did not accrue within six years ; 3 Chit. 
PI. 914. 

ACCRET I O N .  The act of growing to a thing ; 
usually applied to the gradual and imper
ceptible accumulation of land by natural 
causes, as out of the sea or a river. Accre
tion of land is of two kinds : By alluvion, i. 
e., by the washing up of sand or soil, so as to 
form firm ground ; or by dereliotion, as when 
the sea shrinks below the usual water-mark. 

The increase of real estate by the addition 
of portions of soil, by gradual deposition 
through the . operation of natural causes, to 
that already in possession of the owner. 2 
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a condition, becomes incapacitated to inherit, 
or dies 'before the testator. In this case; his 
portion is said to Ibe-"vacant," and is added 
to the corpus of the estate and divided with 
it, the several shares or portions of the other 
heirs or legatees being thus increased by ' ''ac
cretion." Anderson v. meas, 204 S. W. 989, 
003, 140 Tenn. 336 ; Emeric v. Alvarado, 64 
Cal. 529, 2 P. 418 ; Succession of Hunter, 45 
La. Ann. 262, 12 So. 312. Under a deed of 
trust : Miller v. Douglass, 213 N. W. 320, 322, . 
192 Wis. 486. 
ACC ROAC H. To encroach ; to exercise pow
er without due authority. 

To attempt to exercise royal power. 4 Bl. 
Comm. 76. A knight who forcibly assaulted 
and detained one of the king's subjects till 
he paid him a sum of money was held to have 
committed treason, on the ground of accroach
ment. 1 Hale, P. C. 80. 

I n French Law 

To delay. Whishaw. 

ACC ROCH ER. Fr. In French law. To de
lay ; retard ; put off. Aoorooher un prooes, 
to stay the proceedings in a suit. 

ACCR UAL, CLAUSE O F. 
Clause of. 

See AccrueI', 

ACCR UAL BAS I S. Books are kept on an ac
crual rather than cash basis where books 
show sales by accounts receivable and pur
chases by accounts payable, and :set up in
ventories at beginning and end of year. Con
solidated Tea Co. v. Bowers (D. C. N. Y.) 19 
F.(2d) 382. 

Washb. Real Prop. 451. Jefferis v. East Oma- ACC R U E. To grow to ; to be added to ; to 
ha Land Co., 134 U. S. 178, 10 Sup. Ct. 518, attach itself to ; as a subordinate or acces-
33 L. Ed. 872 ; New Orleans v. United States, sory claim or demand arises out of, and is 
10 Pet. 662, 717, 9 L. Ed. 573 ; Baumhart v. joined to, its principal ;  thus, costs accrue to 
McClure, 153 N. E. 211, 21 Ohio App. 491 ; a judgment, and interest to the principal debt. 
Irvin v. Crammond, 108 N. E. 539, 540, 58 Ind. The term is also used of independent or 
App. 540 ; Bigelow v. Herrink, 205 N. W. 531, original demands, and then means to arise, 
533, 200 Iowa, 830 ; Lammers v. Nissen, 4 Neb. to happen, to come into force or existence' ; 
245 ; Mulry v. Norton, 100 N. Y. 424, 3 N. E. to vest ; as in the phrase, "The right of ac-581, 53 Am. Rep. 206 ; Nebraska v. Iowa, 143 tion did not accrue within six years." Amy 
U. S. 359, 12 S. Ct. 396, 36 L. Ed. 186 ; Ewing 

v. Dubuque, 98 U. S. 470, 476, 25 L. Ed. 228 ; 
v. Burnet, 11 Pet. 41, 9 L. Ed. 624 ; St. Louis

·
, Grand Lodge, Colored Knights of Pythias of etc., R. Co. v. Ramsey, 53 Ark. 314, 13 S. W. Texas, v. Hill (Tex. Civ. App.) 277 S. W. 797, 931, 8 L. R. A. 559, 22 Am. St. Rep. 195 ; 51 L. 798 ; Henderson v. Fielder, 21'5 S. W. 187, 188, R. A. 4'25, n. 

. 
185 Ky. 482 ; Oklahoma Farm Mortgage Co. 

As used in a mortgage on cattle, with all increase 
thereof and accretions thereto, the word "accre
tions" is not confined to the results of natural 
growth, but includes the additions of parts from 
without, i. e., of cattle subsequently added to the 
herd. Stockyards Loan Co. v. Nichols (C. C. A. 
Ok!.) 243 F. 511, 513, 1 A. L. R. 547. 

See Accrue ; Avulsion ; Alluvion ; Relic-
tion. 

I n  the Civil Law 

The right of heirs or legatees to unite or 
aggregate with their shares or portions of the 
estate the portion of any co-heir or legatee 
who refuses to accept it, fails to comply with 

v. Jordan, HiS P. 1029, 1030, 67 Okl. 69 ; Eis
ing v. Andrews, 66 Conn. 58, 33 A. 585, 50 
Am. St. Rep. 75 ; Napa State Hospital v. 
Yuba County, 138 Cal. 378, 71 P. 450. A 
cause of action acorues when suit may be com
menced for a bre3Jch of contract. Amy v. 
Dubuque, 98 U. S. 470, 25 L. Ed. 228 ; Inter
national-Great Northern R. Co. v. Texas Co .. 
(Tex. eiv. App.) 280 S. W. 282, 285. It is 
distinguished from sustain ; Adams v. Brawn, 
4 Litt. (Ky.) 7 ;  and from owing ; 6 C. B. N. 
S. 429 ; Gross v. Partenheimer, 1,00 Pa. 556, 
28 A. 370 : but see Cutcliff v. McAnally, 88 
Ala. a07, 7 So. 331 ; Fay v. Holloran, 35 
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Barb. (N. Y.) 295 ; it is also distinguished 
from arise ; State v. Circuit Court of Waus
hara County, 162 N. W. 436, 437, 165 Wis. 387 ; 
but see Board of Com'rs of Lea County 'V. 
Board of Com'rs of Chaves County, 169 P. 
306, '308, 23 N. M. 400. The word accrued, 
as used in referenee to contracts in which 
process may be sent out of the eountry to be 
served, has reference to the place where the 
contract was made and executed. Phelps v. 
McGee, 18 Ill. 15'5, 15S. 

ACC R U E R  (or ACCR UAL) , C LA USE O F. 

BO 

S!9. Testamentary trusts held not to provide 
for accumulation !beyond statutory periods : 
Henderson v. Henderson, 97 So. 353, 361, 210 
Ala. 73 ;  Swain v. Bowers, 91 Ind. App. 307, 
158 N. E. 598, 604 ;  In re Hartman's Estate, 
215 N. Y. S. 802, 806, 126 Misc. 862. See Per
petuity; 

ACCUM U LAT I VE. That which accumulates, 
or is heaped up ; additional. Said of several 
things heaped together, or of one thing added 
to another. 

' 

An express clause, frequently occurring in the AC C U M U LAT I VE J U D G M ENT. Where a 
case of gifts by deed or will to persons as ten- person has already been convicted and sen
ants in common, providing that upon , the tenced, and a second or additional judgment 
death of , one or more of the beneficiaries his is passed against him, the execution of which 
or their shares shall go to the survivor or is postponed until the completion of the first 
sur.vivors. Brown. The share of the dece- sentence, such second judgment is said to be 
dent i5 then said to accrue to the others. acc'u.mulati1-'e. 

ACC R U I N G. Inchoate ; in process of matur-
As to accumulative "Legacy," see that title. 

ing. That which will or may, at a future Accusare nemo se de'bet, n isi coram De'O. No 
time, ripen into a vested right, an available one is bound to accuse himself, except before 
demand, or an existing cause of action. God. See Hardres, 139. 
Cochran v. Taylor, 13 Ohio St. 382. 

ACC U SAT I O N. A formal eharge against a 
ACCRU I N G  COSTS. Costs and expenses in- person, to the effect that he is guilty of a 
curred after judgment. punishable offense, Jaid before a court or mag-

istrate having jurisdiction to inquire into the 
ACCRU I N G  I NTERES,T. Running or ac- alleged crime. Coplon v. State, 73 So. 225, cumulating interest, as distinguished from ac- , 228, 15 Ala. App. 331. See Accuse. 
crued or matured interest ; interest daily ac
cumulating on the principal debt but not yet 
due and payable. Gross v. Partenheimer, 159 
Pa. 556, 28 A. 370. 

A CC R U I N G R I G HT. One that is increaSing, 
enlarging, or augmenting. Richards v. Land 
Co., 54 F. 209, 4 C. C. A. 290. 
AC CT. An abbreviation for "account," of 
such uni1versal and immemorial use that the 
courts will take judicial notice of its mean
ing. Heaton v. Ainley, 108 Iowa, 112, 78 N. 
W. 798. 

ACC U M U LATED S U R P LUS. In statutes 
relative to the taxation of corporations" this 
term refers to the fund which the company 
has in excess of its capital and liabilities. 
Trenton Iron Co. v. Yard, 42 N. J. Law, 357 ; 
People's ,  F. Ins. Co. v. Parker, 34 N. J. Law, 
479, 35 N. J. Law, 575 ; Mutual Ben. L. Ins. 
Co. v. Utter, 34 N. J. Law, 489 ; Mills v. Brit
ton, 64 Oonn. 4, 29 A. 231, 24 L. R. A. 536 ; 
Equitable Guarantee & Trust Co. v. Rogers, 
44 A. 789, 7 Del. Ch. 398. See Earnings. 

ACC U M U LAT I O NS. When an executor or 
Dther trustee masses the rents, dividendS, and 
other income which he receives, treats it as 
a capital, invests it, makes a new capital of 
,the iN,come derived therefrom, invests that, 
and so on, he is said to accumulate the fund, 
and the capital 'and accrued income thus pro
ctIred constitute acc1J.mulation8. , Hussey v. 
Sil1'gent, 116 Ky; 53, 75 S. W.' 211 ; In 1'e 

Rogers' Estate, 179 iPa� 609, 36 A. 340,; Thorn 
V�: De ·Breteuil, '86t App. Div. 400, 138 :N." Y .. , S. 

A neglect to accuse may in some cases be consid
ered a misdemeanor, or misprision (which see) ; 1 
Brown, Civ. Law 247 ; 2 id. 389 ;  Inst. Ub. 4, tit. 18. 

For "accusation;' as equivalent to common-law in
formation, or to indictment or presentment, see 
Gilbert v. State, 17 Ga. App. 143, 86 S. E'. 415, 416 ; 
Cleveland v. Brown, 141 Ga. 829, 82 S. E. 243 ; Flint 
v. State, 12 Ga. App. 169, 76 S. E. 1032, 1033 ; as in
cluding warrant, Cox v. Dorsey, 152 Ga. 532, 110 S. 

E. 236. 

Aoousator post rationabile tem pus non est 
audiendus, n isi se bene' de om issione excusaverit. 
Moore, 817. An accuser ought not to be heard 
after the expiration of a reasonable time, un
less he can account satisfactorily for the de
lay. 

ACCUSATO RY PART. The "accusatory 
patt" of an indictment is that part where 
the offense is named. Deaton v. Common
wealth, 295 S. W. 167, 168, 220 Ky. 343. 

ACCUSE. To bring a formal charge against 
a person, to the effect that he is guilty of a 
crime or punishable offense, before a court 
or magistrate having jurisdiction to inquire 
into the alleged crime. People v. Frey, 112 
Mich. 251, 70 N. W. 548 : People v. Braman, 
30 Mich. 460 ; Castle v. Houston, 19 Kan. 426, 
27 Am. Rep. 127 ; Gordon v. State, 102- Ga. 
673, 29 S. E. 444 ; Pen: Code Texas, 1895, art. 
240. 

In its popular . sense i'accusation" applies 
to all derogatory charges : or , imputations, 
whether or not they relate io a punis\lable �., 
gal offense, a'nd ,however made, whether oral .. 
ly� ·by!.�wspaper� 'or &therwise. ' Sta:te' v. Pat· 
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terson, ' 196 S. W. 3, fl, 271 Mo. 99 ;  State v. 
South, 5 Rich. Law (S. C.) 489 ; Coin. v. An
drews, 132 Mass. 263 ; People v. Braman, 30 
Mich. 460. But in legal phraseology, it is lim
ited to such accusations as have taken shape 
in a prosecution. United States v. Patterson, 
150 U. S. 65, 14 Sup. Ct. 20, 37 L. Ed. 999. 

ACCUSED. The person against whom -an ac
cusation is made ; one who is charged with a 
crime or misdemeanor. See People v. Bra
man, 30 Mich. 468. The term cannot be said 
to apply to a defendant in a civil action ; 
Castle v. Houston, 19 Kan. 417, 37 Am. Rep. 
127 ; and see Mosoy v. Ins. Co., 31 Gratt. (Va.) 
629. 

' 
"Accused" is the generic name for the de

fendant in a criminal case, and is more appro
priate than either "prisoner" or "d�fendant." 
1 Car. & K. 131. 

ACCUSER. The person by whom an accusa
tion is made. 

ACCUSTO M E D .  Habitual ; often used ; syn
onymous with usual ; Farwell v. Smith, 16 N. 
J. Law, 133. 

ACEPHALI.  The levelers in the reign of 
Hen. I., who acknowledged no head or supe
rior. Leges H. 1 ;  Cowell. ,Also certain an
cient heretics, who appeared about the be
ginning of the sixth century, and asserted 
that there was but one substance in Christ, 
and one nature. Wharton ; Gibbon, Rom. 
Emp. ch. 47. 

ACEQU I A. In Mexican law. A ditch, chan
nel, or canal, through which water, diverted 
from its natural course, is conducted, for use 
in irrigation or other purposes. 

Where irrigation is necessary, as in New 
Mexico, there is much legislation respecting 
public ditches and streams, and those used for 
the purpose of irrigation are declared to be 
"public ditches or acequias". Compo L. N. 
Mex. tit. 1, c. 1, § 6 (Comp. St. 1929, §§ 151-
401). 

AC HAT, also ACHATE, AC HATA, ACH ET. 
In French law. A purchase or bargain. Cow
ell. 

It is used In some of our law-bOOkS, as well as 
achetor, a purchaser, which in some ancient stat

utes means purveyor. Stat. 36 Edw. III ; Merlin, 
Repert. 

ACH E RS ET. In old English law. A meas
ure of grain, conjectured to have been the 
same with our quarter, or eight bushels. 
CowelL 

AC KNOWLED G E. To . own, avow, or ad
mit ; to confess ; to recognize one's acts, and 
assume the responsibility therefor. 

A CKN OWLEDGM ENT. In conveyancing. 
The act by which a party who has executed 
an instrument of conveyance as grantor goes 
before a competent officer or court, and de
clares or acknowledges the same as his gen-

uine and voluntary act and deed. The certifi
cate of the officer on such instrument that it 
has been so acknowledged. Bristol - v. Buck, 
201 App. Div. 100, 194 N. Y. S. 53, 55 ; Herron 
V. Harbour, 75 Okl. 127, 182 P. 243, 244, 29 A. 
L. R. 905 ; Rasmussen v. Stone, 30 N. D. 451, 
152 N. W. 809, 810 ; Billington V. Dunn, 217 
Ky. 164, 289 S. W. 213, 214 ; Rogers v. Pell, 
154 N. Y. 518, 49 N. E. 75 ; Strong v. United 
States (D. C.) 34 F. 17 ; In re Virgin (D. C. 
Ga.) 224 F. 128, 130 ; Williford v. Davis, 106 
Okl. 208, 232 P. 828, 831 ; Burbank v. Ellis, 7 
Neb. 156. 

The term is also used of the act of a person 
. who avows or admits the truth of certain 
facts which, if established, will entail a civil 
liability upon him. Thus, the debtor's ac
knowledgment of the creditor's demand or 
right of action will toll the statute of limita
tions. Ft. Scott V. Hickman, 112 U. S. 150, 
163, 5 Sup. Ct. 56, 28 L. Ed. 636 ; Wade V. 
Sheehan (Tex. Civ. App.) 226 S. W. 444 ; York 
v. Hughes (Tex. Civ. App.) 275 S. W. 229, 231 ; 
Hayes Pump & Planter CO. V. Taylor, 114 
Kan. 380, 219 P. 258, 259 ; Nixon V. Ramsey, 
40 Cal. App. 240, 180 P. 649, 650 ; Olatmanns V. 
Glenn, 78 Ok!. 70, 188 P. 886, 888 ; Taylor V. 
Desoto Lumber Co., 137 Miss. 829, 102 So. 260, 
261 ; Wenz v. Wenz, 222 Mass. 314, 110 N. :m. 
969. Admission is also used in this sense. 
Roanes V. Archer, 4 Leigh (Va.) 550. To de
note an avowal of criminal acts, or the con
cession of the truth of a criminal charge, the 
word "confession" seems more appropriate. 

Of a C hild 

An avowal or admission that the child is 
one's own ; recognition of a parental relation, 
either by a written agreement, verbal declara
tions or statements, by the life, acts, and con
duct of the parties, or any other satisfactory 
evidence that the relation was recognized and 
admitted. In re Spencer (Sur.) 4 N. Y. S. 395 ; 
In re Hunt's Estate, 86 Hun, 232, 33 N. Y. S. 
256 ; Blythe V. Ayres, 96 Cal. 532, 31 P. 915, 
19 L. R. A. 40 ; Bailey V. Boyd, 59 Ind. 292. 

The "public acknowledgment" of paternity, un
der Civ. Code Cal. § 230, is the opposite of private 
acknowledgment, and means the same kind of ac
knowledgment a father would make of his legiti
mate child. In re Baird's Estate, 193 Cal. 225, 223 

P. 974, 994. 

I n  General 

-Aoknowledgment money. A sum paid in some 
parts of England by copyhold tenants on the 
death of their lords, as a recognition of their 
new lords, in like manner as' money is usually 
paid on the attornment of tenants. Cowell ; 
Blount. Called a fine by Blackstone ; 2 Bla. 
Com. 98. 

-Separate acknowledgment. An acknowledg
ment of a deed or other instrument, made by 
a married woman, on her examination by the 
officer separate and apart from her husband. 
Hutchinson v. Stone, 79 Fla. 157, 84 So. 151t 
154. 
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ACOL YTE. An inferior church servant, who, 
next under the sub-deacon, follows and waits 
upon the priests and deacons, and performs 
the offices of lighting the candles, carrying the 
bread and wine, and paying other servile at
tendance. Spelman ; Oowell. 

ACQUA I NTED. Having personal knowledge 
of. Kelly v. Oalhoun, 95 U. S. 710, 24 L. Ed. 
544. Acquaintance expresses less than fa
miliarity ; In re Oarpenter's Estate, 94 Oal. 
406, 29 P. 1101. It is "familiar knowledge" ; 
Wyllis v. Haun, 47 Iowa, 614 ; Ohauvin v. 
'Vagner, 18 Mo. 531. To be "personally ac
quainted with," and to "know personally," are 
equivalent terms ; Kelly v. Oalhoun, 95 U. S. 
710, 24 L. Ed. 544. When used with reference 
to a paper to which a certificate or affidavit is 
attached, it indicates a substantial knowl
edge of the subject-matter thereof. Bohan v. 
Oasey, 5 Mo. App. 101 ; U. S. v. Jones, 14 
Blatchf. 90, Fed. Cas. No. 15,491. 

ACQU EREUR.  In French and Ganadian 
law. One who acquires title, particularly to 
immovable property, by purchase. 

ACQU EST. An estate acquired newly, or by 
purchase. 1 Reeve, Eng. Law, 56. 

ACQU ETS. In the civil law. Property which 
has been acquired by purchase, gift, or other
wise than by sllccession. Immovable proper
ty which has been acquired otherwise than by · 
succession. Merl. Repert. 

Profits or gains of property, as between 
husband and wife. Oivil Oode La. art. 2402. 
The profits of all the effects of which the hus
band has the administration and enjoyment, 
either of right or in fact, of the produce of the 
joint industry of both husband and wife, and 
of the estates which they may acquire during 
the marriage, either by donations made joint
ly to them both, or by purchase, or in any 
other similar way, even though the purchase 
be only in the name of one of the two, and not 
of both. See Oommunity ; Oonquets. 

ACQU I ESCE. To give an implied consent to 
a transaction, to the accrual of a right, or to 
any act, by one's mere silence, or without ex
press assent or acknowledgment. Matthews 
v. Murchison (0. 0.) 17 F. 760 ; Oass Oounty 
v. Plotner, 149 Ind. 116, 48 N. E. 635 ; Scott v. 
• J ackson, 89 Oal. 258, 26 P. 898. 

ACQU I ESCENC E. A silent appearance of 
consent. Worcester, Dict. Dartnell v. Bid
well, 115 Me. 227, 98 A. 743, 745, 5 A. L. R. 
1320 ; Dwight v. Oity of Des Moines, 174 Iowa, 
178, 156 N. W. 336, 338. 

Failure to make any objections. 2 Phil 
117 ; 8 Gh. Div. 286 ; Scott v. Jackson, 89 Oal. 
258, 26 P. 898 ; State ex reI. Bankers' Life 
Go. of Des Moines, Iowa, v. Reynolds, 277 Mo. 
14, 208 S. W. 618, 621. Submission to an act 
of which one had knowledge. See Pence v. 
Langdon, 99 U. S . . 578, 25 L . .. Ed. 420. It 1m. 
p<>'rts fuU knowlooge ; :Rabe y. Dunlap, 51, N. 
J. Eq. 40, 25 A. 959 ; Kent v. Mining 00., ;78 
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N. Y. 159 ; Union Cemetery Co. v. Jackson, 
188 Ala. 599, 65 So. 986, 988. 

It is to be distinguished from avowed consent, on 
the one hand, and from open discontent or opposi
tion, on the other. 

It arises where a person who knows that he 
is entitled to impeach a transaction or enforce 
a right neglects to do so for such a length 
of time that, under the circumstances of the 
case, the other party m,ay fairly infer that he 
has waived or abandoned his right. Oity of 
Rome v. Reese, 91 S. E. 8:80, 882, 19 Ga. App. 
559 ; Scott v. Jackson, 89 Gal. 258, 26 P. 898 ; 
Lowndes v. 'Vicks, €9 Oonn. 1'5, 316 A. 1072 ; 
Norfolk & W. R. 00. v. Perdue, 40 W. Va. 
442, 21 S. E. 755. 

Acquiescence and laches are cognate but not 
equivalent terms. The former is a submission to, 
or resting satisfied with, an existing state of things, 
while laches implies a neglect to do that which the 
party ought to do for his own benefit or protection. 
Hence laches may be evidence of acquiescence. 
Laches, imports · a  merely passive assent, while a.c
quiescence implies active assent. Ocmulgee River 
Lumber Co. v. Ocmulgee Valley R. Co. (D. C. Ga.) 
251 F. 161, 162 ; Rodick v. Pineo, 120 Me. 160, 113 A. 
45, 47 ; Lux v. Haggin, 69 Cal. 255, 10 P. 674, 678 ; 
Kenyon v. National Life Ass'n, 39 App. Div. 276, 57 
N. Y. S. 60 ;  Johnson-Brinkman Commission Co. v. 
Missouri Pac. R. Co., J26 Mo. 345, 28 S. W. 87(), 26 L. 
R. A. 840, 47 Am. St. Rep. 675. 

" Acquiescence" is synonymous with "abandon
ment" ; Sclawr v. City of St. Paul, 132 Minn. 238, 
156 N. W. 283, 284 ;  and is distinguished from " ad
mission " ; Saunders v. Busch-Everett Co., 138 La. 
1049, 71 So. 153, 154 ; People v. Nitti, 312 Ill. 73, 143 
N. E. 448, 455 ; and from "ratification" and "es
toppel in pais" ; Marion Sav. Bank v. Leahy, 200 
Iowa, 220, 204 N. W. 456, 458 ; but see Murray v. 
Smith, 152 N. Y. S. 102, 108, 166 App. Div. 528. 

See Admission ; Confession ; Estoppel ; 
Ratification. 

ACQ U I ETA N D I S  P LEG I I S. A writ of jus
tices, formerly lying for the surety against 
a creditor who refuses to acquit him after 
the debt has heen satisfied. Reg. of Writs 
158 ; Cowell ; Blount. 

ACQU I R E. In the law of contracts and of 
descents. To become the owner of property ; 
to make property one's own. Ex parte Oka
hara, 191 Cal. 353, 216 P. 614, 618 ; Sandlin v . 
Maury Nat. Bank, 210 Ala. 349, 98 So. 100, 
191 ; Spofford v. Rose, 14'5 Tenn. 583, 237 S. 
W. 68, 71 ; Martin v. Raleigh State Bank, 
146 Miss. 1, 111 So. 448, 450, 51 A. L. R. 442 ; 
Wulzen v. San Francisco, 101 Oal. 15, 35 P. 
353, 40 Am. St. Rep. 17. To gain permanent
ly. Parker v. SchrimSher (Tex. Civ. App.) 
172 s. W. 165, 169 ; Rogers v. Rogers (D. O. 
Okl.) 263 F. 160, 161 ; Lee v. Lee, 112 Tex. 
392, 247 S. W. 828, 832. 

It is regularly applied . to a permanent ac
quisition. A man is said to obtain or procure 
a . mere teInporary acquisition. B.ut. "�cquire" 
is sometimes used il), the sense of ,"procure/' 
Joll.1 v •. McCoy, 36 OaL App . . 479" J72 P., 618, 
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619 ; it does not necessarily mean that title 
has passed, Godwin v. Tuttle, 70 Or. 424, 
141 P. 1120, 1122 ; State v. District Court of 
Third Judicial Dist. in and for Granite Coun
ty, 79 Mont. 1, 254 P. 863, 865. It has been 
held to include a taking by devise, Santa 
Clara Female Academy v. Sullivan, 116 Ill. 
37'5, 6 N. E. 183, '56 Am. Rep. 776 ; and by he
quest, U. S. v. Merriam, 44 S. Ct. 69, 70, 263 
U. S. 179, 68 L. Ed. 240, 29 A. L. R. 1547. 

ACQU I R E D. Coming to an intestate in any 
other way than 'by gift, devise, or descent 
from a parent or the ancestor of a parent. 
In re Miller's Will, 2 Lea (Tenn.) 54. 

ACQU I RE D  R I G HTS. Those which a man 
does not naturally enjoy, but which are owing 
to his own procurement, as sovereignty, or 
the right of " commanding, or the right of prop
erty. Borden v. State, 11 Ark. 519, 527, 44 
Am. Dec. 217. 

ACQU I SI T I O N. The act of becoming the 
owner of certain property ; the act by which 
one acquires or procures the property in any
thing. Used also of the thing acquired. 
Johnson v. Turnholt, 199 Iowa, 1331, 203 N. 
W. 715 ; Federal Trade Commission v. 
Thatcher Mfg. Co. (C. C. A. Wash.) 5 F.(2d) 
615, 620 ; Hartigan v. City of Los Angeles, 
170 Cal. 313, 149 P. 590, 592. 

Original acquisition is that .by which a man 
secures a property in a thing which is not at 
the time he acquires it, and in its" then exist
ing condition, the property of any other in
dividual. It may result from occupancy ; 2 
Kent, 289 ; accession ; 2 Kent, 293 ; intellec
tual labor-namely, for inventions, which are 
secured !by patent rights ; and for the au
thorship of books, maps, and charts, which is 
protected ,by copyrights ; 1 Bouv. Inst. 508, n. 

Derivative acquisitions are those which are 
procured from others. Goods and chattels 
may change owners by act of law in the cases 
of forfeiture, succession, marriage, judgment, 
insolvency, and intestacy ; or by act of the 
parties, as by gift or sale. 

An acquisition may result from the act of 
the party himself, or those who are in his 
power acting for him, as his children while 
minors ; Gale v. Parrot, 1 N. H. 28. See Dig. 
41. 1. 53 ; lnst. 2. 9. 3. 

See Accession. 

ACQU I T. To release, absolve, or discharge 
one from an obligation or a liability ; or to 
legally certify the innocence of one charged 
with crime. Donoway v. Turrill, 26 Wend. 
(N. Y.) 383, 400. 

ACQU I T  A CAUT I O N. In French law. Cer
tain goods pay higher export duties when ex
ported to a foreign country than when they 
are destined for another French port. In 
order to prevent fraud, the administration 
compels the shipper of goods sent from one 
French port to another to give security that 
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such goods shall not be sent to a foreign 
country. The certificate which proves the 
receipt of the security is called "acquit a cau
tion." Argles, Fr. Merc. Law, 543. 

ACQU I TM E NT. See Absolution. 

ACQ U I TTAL. 
In Contracts 

A release, absolution, or discharge from an 
obligation, liability, or engagement. 

According to Lord Coke, there are three kinds of 
acquittal, namely: by deed, when the party releas
es the obligation ; by prescription ; by tenure ; Co. 
LUt. 100 a. 

I n  Crim inal PraCil:ice 

The legal and formal certification of the 
innocence of a person who has been charged 
with crime ; a deliverance or setting free a 
person from a charge of guilt. 

In a narrow sense, it is the absolution of a 
party accused on a trial before a traverse ju
ry. Thomas v. De Graffenreid, 2 Nott & MeC. 
(S. C.) 143 ; Teague v. Wilks, 3 McCord (S. 
C.) 461. Properly speaking, however, one is 
not acquitted by the jury but by the j udg
ment of the court. Burgess v. Boetefeur, 7 
Man. & G. 481, 504 ; People v. Lyman, 53 App. 
Div. 470, 65 N. Y. S. 1062 ; People v. Rogers, 
170 N. Y. S. 186, 87, 102 Misc. Rep. 437. And 
he may be legally acquitted by a judgment 
rendered otherwise than in pursuance of a 
verdict, as where he is discharged by a mag
istrate because of the insufficiency of the evi
dence, or the indictment is dismissed by the 
court or a nol. pros. entered. State v. Hart, 
101 A. 278, 280, 90 N. J. Law, 261, L. R. A. 
1917F, 985 ; Junction City v. Keeffe, 40 Kan. 
27:5, 19 P. 735 ; People v. Lyman, 65 N. Y. 
S. 1062, 53 App. Div. 470 ; Lee 'Y. State, 26 
Ark. 260, 7 Am. Rep. 611 ; Morgan County v. 
Johnson, 31 Ind. 463. But compare State v. 
Smith, 170 N. C. 742, 87 S. E. 98, 99 ;  Wilson 
v. Com., 3 Bush (Ky.) 105 ; State v. 
Champeau, 52 Vt. 313, 315, 36 Am. Rep. 754. 
The unnecessary discharge of the jury with
out the consent of the accused after it has 
been sworn may constitute an acquittal. 
Riley v. Commonwealth, 190 Ky. 204, 227 S. 
W. 146, 147. Acquittal discharges from guilt, 
pardon only from punishment. Younger v. 
State, 2 W. Va. 579, 98 Am. Dec. 791. 

Acquittals in fact are those which take 
place when the jury, upon trial, finds a ver
dict of not guilty. 

Acqttittal8 in law are those which take 
place by mere operation of law ; as where a 
man has been charged merely as an acces
sory, and the principal has been acquitted. 
2 Co. Inst. 364. Compare State v. "Walton, 186 
N. C. 485, 119 S. E. 886, 888. 

See Jeopardy ; Autrefois Acquit ; Convict. 

I n Feudal Law 

The obligation on the part of a mesne lord 
to protect his tenant from any claims, entrIes, 
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or molestations ,by lords paramount arising Joms or fits into the shoulder blade. Mus
out of the services due to them by the mesne kogee Electric Traction 00. v. Mueller, 134 
lord. See Go. Litt. 100a. P. 51, 52, 39 Okl. 63. ' 

ACQ U I TTANCE. In -contracts. A written ACROSS. From side to side. Transverse 
discharge, whereby one is freed from an ob- to the length of. Hannibal & St. J. R. Co. 
ligation to pay money or perform a duty. It v. Packet 00., 125 U. S. 260, 8 S. Ot. 874, 
differs from a release in not requiring to be 31 L. Ed. 731 ; but see Appeal of Bennett's 
under seal. Pothier, Oblig. n. 781. See 3 Branch Imp. Co., 65 Pa. 242. It may mean 
Salk. 298 ; Co. Litt. 212 a, 273 a ;  Milliken v. over, Brown v. Meady, 10 Me. 391, 25 Am. 
Brown, 1 Rawle (Pa.) 391. Dec. 248 ; or Irupon and along," Mt. Vernon 

Telephone 00. v. Franklin Farmers' Oo-op. 
This word, though perhaps not strictly speaking Telephone Co., 92 A. 934, 935, 113 Me. 46, 

synonymous with "receipt," includes it. A receipt 
Ann. Cas. 1911B, 649 ; or "upon," Jefferson 

is one form of an acquittance ; a discharge is 
another. A receipt in full is an acquittance, and Oounty V. Louisville & 1. R. Co., 160 S. W. 502, 
a re'ceipt for a part of a demand or obligation is an 504, 155 Ky. 810 ; or "within," Quanah, A. 
acquittance pro tanto. State v. Shelters, 51 Vt. 104, & P. Ry. 00. v. Cooper (Tex. Civ. App.) 236 
31 Am. Rep. 679. S. W. 811, 812. See Comstock v. Van Deusen, 

ACQU ITT E D . Released ; absolved ; purged 
of an a'ccusation ; judicially discharged from 
accusation ; released from debt, etc. In
cludes both civil and criminal prosecutions. 
DoUoway v. Turrill, 26 Wend. - (N. Y.) 383, 
399. See Acquittal. 

AC RE. A quantity of land containing 160 
square rods of land, in whatever shape. Sergo 
Land Laws Pa. 185 ; Cro. Eliz. 476, 665 ; 6 
Coke, 67 ; Poph. 55, ; Co. Litt. 5b. 

Originally the word "acre" (acer, a-ker, or 
Sax. (Bcer) was not used as a measure of land, 
or to signify any determinate quantity of 
land, but to denote any open ground, (lalum 
quantum-vi8 agrum,,) wide champai�n, or 
field ; which is still the meaning of the Ger
man acker, derived probably from the same 
source, and is preserved in the names of some 
places in England, as Castle Acre, South 
Acre, etc. Burrill. Originally a strip in the 
fields that was ploughed in the forenoon. 
Maitland, Domesday and Beyond, 387. 

AC R E  FqOT. 325,850 gallons, or the amount 
of water which will cover one acre one foot 
in depth. Rowles v. Hadden (Tex. Civ. App.) 
210 s. W. 2S1, 258. 

A C R E  R I G HT. "The share of a citizen of a 
New England town in the common lands. 
The value of the acre right was a fixed quan
tity in each town, but varied in different 
towns. A lo-a�re lot or right in a certain 
town was equivalent to 113 acres of upland 
and 12 acres of meadow, and a certain exact 
proportion was maintained between the acre 
right and salable lands." Messages, etc., of 
the Presidents, Richardson, X, 230. 

ACREFI GHT, or ACRE. A camp or field 
fight ; a sort of duel, or judicial combat, 
anciently fought by single combatants, Eng
lish and Scotch, between the frontiers of the 
two kingdoms with sword and lance. Called 
"campfight," and the combatants ucham
pions," from - the open "acre" or field that was 
the stage of trial. Cowell. -

ACROM I AL P ROCESS� ' A point in the 
region of �e shoUlder' about ' where the arm 

5 Pick. (Mass.) 163, where a grant of a right 
of way aoro88 a lot of land was beld not to 
mean a right to enter at one side, go partly 
a,cross and come out at a piace on the same 
side. And compare Brooklyn Heights R. Co. 
v. Steers, 106 N. E. 919, 920, 213 N. Y. 76, 
Ann. Cas. 19160, 791 ; but see Holley v. State, 
63 So. 738, 9 Ala. App. 33. 

ACT, v. In Scotch practice. To do or per
form judicially ; to enter of record. Surety 
"acted in the Books of Adjournal." 1 
Broun, 4. 
ACT, n. In its most general sense, this 
noun signifies something done voluntarily by 
a person ; the exercise of an individual's 
power ; an effect produced in the external 
world by an exercise of the power of a per
son objectively, prompted by intention, and 
proximately caused by a motion of the will. 
In a more technical sense, it means some
thing done voluntarily by a person, and of 
such a nature that certain legal consequences 
attach to it. Duncan v. Landis, 106 F. 839, 
45 C. C. A. 666 ; Y. & O. Coal Co. v. Paszka, 
152 N. E. 31, 32, 20 Ohio App. 248 ; Jefferson 
Standard Life Ins. Co. v. Myers (Tex. Com. 
App.) 284 S. W. 216, 2,18. Thus a grantor ac
knowledges the conveyance to be his "act and 
deed," the terms ,being synonymous. 

In its general leg.al sense, the word may denote 
something done by an individual, as a private cit
izen, or as an officer ; or by a body of men, as a 
legislature, a council, or a court of justice ; includ
ing not merely physical acts, but also decrees, 
edicts, laws, j udgments, resolves, awards, and de
terminations. Some general laws made by the Con
gress of the United States are styled joint resolu
tions, and these have the same force and effect as 
those styled acts. But see Hawes & Co. v. Trigg 
Co., 65 S. E. 538, 552, 110 Va. 165. Compare Herbring 
v. Brown, 180 P. 328, 330, 92 Or. 176 ; Decher V. 
Vaughan, 177 N. W. 388, 392, 209 Mich. 565. 

An instrument in writing to verify facts. 
Webster, Diet. 

It Is used In this sense of the published . acts of 
assembly, congress, . etc. In a sense approaching 
this, It has been held in trials for treason that let:-. 
ters and other written documents were aCts ; ·  l' Fost. 
Cr� Cas-.' 198 ; 2 Stark. 116. 
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I n the Civil Law 
An act Is a writing which states in a legal 

fQrm that a thing has been said, dQne, or 
agreed. Merl. R(;pert. 

Private acts are thQse made by private 
persQns as registers in relation to' their re
ceipts and expenditures, schedules, acquit
tances, and the like. 

Acts under pri'vate Signature are thQse 
which have been made by private individ
uals under their hands. . 

Publio acts are those which have a public 
authority, and which have been made be
fQre public Qfficers, are authQrized by a pub
lic seal, have been made public by the au
thQrity Qf a magistrate, Oor which have been 
extracted and been prQperly authenticated 
from public records. 

I n  Practice 

In Scotch Practice 
An abbreviatiQn of aotor, (proctQr or ad-' 

vQcate, especially fQr a plaintiff Qr pursuer,) 
used in recQrds. "Act. A. Alt. B." an ab
breviatiQn of Actor, A. Alter, B. ; that is, fQr 
the pursuer Qr plaintiff, A., for the defender, 
B. 1 BrQun, 336, nQte. 

.. 

I n  General . 

-Act book. In ScQtch practice. The minute 
book Qf a court. 1 Swin. 81. 

-Act in pais. An act dOone Qut Qf court, and 
nQt a matter Qf recQrd. A deed Qr an assur
ance transacted between twO' or mQre private 
perSQns in the CQuntry, that. is, accQrding to' 
the Qld common law, upon the very SPQt to' be 
transferred, is matter in pais. 2 Bl. Comm. 
294. 

-Act of attainder. A legislative act, attaint-
Anything dQne by a cO'urt and reduced to' ing a perSQn. See Attainder. 

writing ; a decree, judgment, resQlve, rule, 
Qrder, Qr other judicial proceeding. In Scotch 
law, the Qrders and decrees Qf a cQurt, and 
in French and German law, all the recQrds 
and documents in an action, are called "acts." 

I n  Legis.lation 

A written law, fQrmally ordained 0'1' passed 
by the legislative PQwer Qf a state, called 
in England an "act Qf parliament," and in 
the United States an " act O'f congress," 0'1' O'f 
the "legislature ;" a statute. PeQple v. Tip
haine, 3 Parker, Cr. R. (N. Y.) 241 ; United 
States v. Smith, 27 Fed. Cas. 1167. 

Acts are either public .or private. Public acts 
(also called general acts, or general statutes, or 
statutes at large) are those which relate to the com
munity generally, or establish a universal rule for 
the governance of the whol.e body politic. Private 
acts (formerly called special, Co. Litt. 126a) are 
those which relate either to particular persons (per
sonal acts) or to particular places (local acts), or 
which operate only upon specified individuals or 
their private concerns. Public acts are those which 
concern toe whole community and of which courts 
of law are bound to take judicial notice. Burke v. 

New Orleans Ry. & Light Co., 63 So. 51, 54, 133 La. 
369 ; Chambers v. Atchison, T. · & S. F. Ry. Co., 32 
Ariz. 102, 255 P. 1092, 1093. 

A "special" or "private" act is one operating only 
on particular persons and private concerns ; a "10-:, 
cal act" is  one applicable only to a particular part 
of the legislative jurisdiction. Trumper v. School 
Dist. No. 55 of Musselshell County, 173 P. 946, 947, 
55 Mont. 9(). 

The words bill and law are frequently used syn
onymously with act, People v. City of Buffalo, 161 
N. Y. S. 706, 712, 175 App. Div. 218, but incorrectly : 
Sedgwick County Com'rs v. Bailey, 13 Kan. 600 ; a ·  
bill being only the draft or form of the act pre
sented to the legislature but not enacted : South
wark Bank v. Com., 26 Pa. 446. "Act" does not in
clude ordinances or regulations made by local au
thorities, or even statutes having only a local ap
plication ; People v. City of Buffalo, 157 N. Y. S. 
938, 940, 93 Misc. 275 ; although sometimes used in
terchangeably with "measure" and "law" ; Whit
temore v. Terral, 215 S. W. 686, 687, 140 Ark. 493. 

-Act of bankruptcy. Any act which renders a 
persQn liable to' be proceeded against as a 
bankrupt, 0'1' fQr which he may be adjudged 
bankrupt. These acts are usually defined 
and classified in statutes Qn the subject. 
Duncan v. Landis, 106 Fed. 839, 45 C. C. A. 
666 ; In re Chapman (D. C.) 99 Fed. 395. 

-Act of curatory. In ScO'tch law. The act ex
tracted by the clerk, UPQn any Qne's accept
ance Qf being curatQr. FO'rb. Inst. pt. 1, b. 1, 
c. 2, tit. 2. 2 Kames, Eq. 291. CorresPO'nd
ing with the order for the apPO'intment of a 
guardian, in English and American practice. 

-Act of God. In the civil law, vis major. Any 
misadventure O'r casualty is said to' be caused 
by the "act Qf God" when it happens by the 
direct, immediate, and exclusive Qperation 
Qf the forces of nature, uncQntrolled Qr un
infl.uenc�d by the power O'f man and without 
human intervention, and is O'f such a char� 
acter that it CQuld not have been prevented 
Qr escaped frQm by any amount Qf fQresight 
Qr prudence, or by any reasonable degree Qf 
care Qr diligence, or by the aid Qf any ap
pliances which the situation Qf the party 
might reasQnably require him to' use. Inevit
able accident, or casualty ; any accident pro
duced by any physical cause which is irresist
ible, such as lightning, tempests, perils of th� 
seas, an inundation, Qr earthquake ; and alsO' 
the sudden illness or death Oof perSQns. Peo
ple v. Tubbs, 37 N. Y. 586 ; Central Qf GeQr
gia Ry. CO'. v. Hall, 124 Ga. 322, 52 S. E. 679, 
4 L. R. A. (N. S.) 898, 110 Am. St. Rep. 170, 
4 Ann, Cas. 128 ; Feeney v. New York Waist 
House, 136 A. 554, 555, 105 Conn. 647, 50 A. 
L. R. 1539 ; NQrthern Irr. 00. v. DQdd (Tex. 
Civ. App.) 162 S. W. 946, 948 ; Parish v. 
Parish, 94 S. E. 315, 316, 21 Ga. App. 2fi5 ; 
Gans S. S. Line v. Wilhelmsen (C. C. A. N. Y.) 
275 F. 254, 261 ; London Guarantee & Acci
dent CO'. v. Industrial Accident CQmmissiQn 
of California, 202 Cal. 239, 259 P. 1096, 54 
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A. L. R. 1392 ; United States v. Pennsylvania 
Co. (D. O. Pa.) 239 F. 1761, 764 ; Hecht v. Bos'
ton Wharf Co:, 107 N. E. 990, 991, 220 Mass. 
397, L. R. A. 1915B, 725, Ann. Cas. 1917A, 
445 ; New Brunswick, etc., Transp. Go. v. 
Tiers, 24 N. J. Law, 714, 64 Am. Dec. 394 ; 
Williams V. Grant, 1 Conn. 487, 7 Am. Dec. 
235 ; Hays v. Kennedy, 41 Pa. 378, 80 Am. 
Dec. 62,7 ; Merritt v. Earle, 29 N. Y. 115, 86 
Am. Dec. 292 ; Story, Bailm. §§ 25, 5-11 ; 2 
Bl. Comm. 122 ; Broom, Max. 108. Explosion 
of war munitions in transit, John Lysaght, 
Limited, v. Lehigh Valley R. Co. (D. C. N. Y.) 
254 F. 351, 353, a lands ide in the Panama 
Canal, Gans S. S. Line v. Wilhelmsen (C. C. 
A. N. Y.) 2175 F. 254, 261, and changes in the 
styles of wearing apparel, Rosenblatt v. Win
stanley (Mo. App.) 186 S. ,V. 542, 543, are not 
"acts of God" ; otherwise, however, as to a 
strike, accompanied with violence and in
timidation, see Southern Cotton Oil Co. v. 
Louisville & N. R. Co., 84 S. E. 198, 199, 15 
Ga. App. 751. 

The term is sometimes defined as equiva
lent to inevitable accident ; Neal v. Saunder
son, 2 Sm. & M. (Miss.) 572, 41 Am. Dec. 
609 ; Fish V. Chapman, 2 Ga. 349', 46 Am. 
Dec. 393 ; Early v. Hampton, 82 S. E. 669, 
671, 15 Ga. App. 95 ; Central of Georgia Ry. 
Co. v. C<mncil Bros., 137 S. E. 569, 570, 36 
Ga. App. 573 (see, however, Cannon v. Hunt, 
113 Ga. 509, 38 S. E. 983 ; Harmony Grove 
Telephone Co. v. Potts, 100 S. E. 236, 24 Ga. 
App. 178) ;  but incorrectly, as there is a dis
tinction between the two ; Alaska Coast Co. 
v. Alaska Barge Co., 140 P. 334, 335, 79 Wash. 
216 ; Rosenwald v. Oregon City Transp. Co., 
163 P. 831, 833, 84 Or. 15 ; McArthur v. 

Sears, 21 Wend. (N. Y.) 190 ; Neal v. Saunder
son, 2 Sm. & M. (Miss.) 572, 41 Am. Dec. 609 ; 
Bolton v. Burnett, 5 Blackf. (Ind.) 222:. 

See Inevitable Accident ; Peril,s of the Sea. 

-Act of Govern ment. The usual name of 
Cromwell's Constitution vesting the supreme 
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-Act of honor. When a bill has been protest
ed, and a third person wishes to take it up, or 
accept it, for honor of one or more of the 
parties, the notary draws up an instrument, 
evidencing the transaction, called by thi� 
name. 

-Act of inde m n ity. A statute by which those 
who have committed illegal acts which sub
ject them to penalties are protected from the 
consequences of such acts. 

-Act of insolvency. Within the meaning of the 
national currency act, an act which shows a 
bank to be insolvent, such as nonpayment of 
its circulating notes, bills of ex,change, or 
certificates of deposit ; failure to make good 
the impairment of eapital, or to keep good its 
surplus or reserve ; in fact, any act which 
shows that the bank is unable to meet its lia
bilities as they mature, or to perform tho�(' 
duties which the law imposes for the purpose 
of sustaining its credit. In re Manufacturers' 
Nat. Bank, 5 Biss. 504, Fed. Cas. No. 9,051 : 
Hayden V. Chemical Nat. Bank, 84 Fed. 874. 
28 C. C. A. 548. 

-Act of law. The operation of fixed legal 
rules upon given facts or occurrences, produc
ing ,consequences independent of the design or 
will of the parties concerned ; as distin
guished from "act of parties." Also an act 
performed by judicial authority which pre
vents or precludes a party from fulfilling a 
contract or other engagement. Taylor v. 
Taintor, 16 Wall. 366, 21 L. Ed. 287 ; Met
calf v. State, 517 Oklo 64, 156 P. 305, 30G, L. R 
A. 1916E, 595. 

-Act of parliament. A statute, law, or edict, 
made by the British sovereign, with the ad
vice and consent of the lords spiritual and 
temporal, and the co,m.mons, in parliament as
sembled. Acts of parliament form the leges 
scriptre, i. e., the written laws of the king
dom. 

power in a Protector and two houses of -Act of p rovidence. An accident against which 
Parliament, passed March 25, 16517. ordinary skill and foresight could not guard. 

-Act of grace. In Scotch law. A term ap
olied to the act of 1696, c. 32, by which it was 
;>rovided that where a person imprisoned for 
a civil debt is so poor that he cannot aliment 
(maintain] himself, and will make oath to 
that effect, it shall be in the power of the 
magistrates to cause the creditor by whom he 
js incarcerated to provide an aliment for him, 
or consent to his liberation ; which, if the 
creditor delay to do for 10 days, the magis
trate is authorized to set the debtor at liberty . .  
Bell. The term is often used to designate a 
general act of parliament, originating with 
the crown, such as has often heen passed at 
the commencement · of a new reign, or the 
coming of age or marriage of a sovereign, or 
at the close of a period of civil troubles, de
claring pardon or amnesty to numerous of
fenders. Abbott. 

McCoy V. Danley, 20 Pa. 91, 57 Am. Dec. 680. 
Equivalent to "act of God," see 8upra. 

-Act of sale. In Louisiana law. An official 
record of a sale of property, made by a notary 
who writes down the agreement of the parties 
as stated by them, and which is then signed 
by the parties and attested by witnesses. 
Hodge v. Palms, 117 Fed. 396, 54 C. O. A. 570. 

-Act of settlement. The statute (12 & 13 Wm. 
III. C. 2) limiting the crown to the Princess 
Sophia of Hanover, and to the heirs of her 
body being Protestants. 1 Bla. Com. 128 ; 
2 Steph. Com . . 290. One clause of it made 
the tenure of judges' office for life or good be
havior independent of the crown. 

-Aot of state. An aet done by the sovereign 
power of a eountry, . or by its delegate, with
in the limits of the .power vested in hiIQ. An 
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act of state cannot be questioned or made the Acta exteriora Indicant Interlora secreta. 8 .  
subject of legal proceedings in a court of Coke, 146b. External acts indicate undis-
law. closed thoughts. 

-Act of supremacy. An act of 26 Hen. VIII. 
c. 1, and also 1 EUz. c. 1, which recognized 
the king as the only supreme head on ' earth 
of the Church of England . having full power 
to correct all errors, heresies, abuses, offenses, 
contempts and enormities. The oath, taken 
under the act, denies to the Pope any other 
authority than that of the Bishop of Rome. 

-Act of uniformity. In English law. The stat
ute of 13 & 14 Car. II. c. 4, enacting that the 
book of common prayer, as then recently re
vised, should be used in every parish church 
and other place of public worShip, and other
wise ordaining a uniformity in religious serv
ices, etc. 3 Steph. Comm. 104. 

-Act of Wl ioD. The statutes uniting England 
and Wales, 27 Hen. VIII, c. 26, confirmed by 
34 & 35 Hen. VIII, c. 26 ; England and Scot
land, 5 Anne, c. 8 ;  Great Britain and Ire
land1 39 & 40 Goo. III, c. 67. 1 Bl. Comm. 
97. 

The act uniting the three lower counties 
(now Delaware) to the province of Pennsyl
vania, passed at Upland, Dec. 17, 1682, is so 
called. 

-Private act. A statute operating only upon 
particular persons and private concerns, and 
of whi,ch the courts are not bound to take no
tice. Unity V. Burrage, 103 U. S. 454, 26 L. 
Ed. 405 ; Fall Brook Coal Co. v. Lynch, 47 
How. Prac. (N. Y.) 520 ; Sasser v. Martin, 
101 Ga. 447, 29 S. E. 278. 

-Public act. A universal rule or law that re
gards the whole community, and of which 
the courts of law are bound to take notice 
judicially and ex Officio without its being p�r
ticularly pleaded. 1 Bl. Comm. 86. See Peo
ple v. Chautauqua County, 43 N. Y. 10 ; Sas
ser v. Martin, 101 Ga. 447, 29 S. E. 278 ; 
Bank of Newberry v. Greenville & C. R. Co., 
9 Rich. Law (S. C.) 496 ; People v. Bellet, 99 
Mich. 151, 57 N. W. 1094, 2;2 L. R. A. 696, 41 
Am. St. Rep. 589 ; Holt v. Birmingham, 111 
Ala. 369, 19 South. 735. 

ACT ON PET I T I O N. A form of summary 
proceeding formerly in use in the high court 
of admiralty, in England, in which the par
ties stated their respective cases briefly, and 
supported their statements by affidavit. 2 
Dod. Adm. 174, 184 ; 1 Hagg. Adm. 1, note. 

ACTA D I U RNA. Lat. In the Roman law. 
Daily acts or chronicles ; the public registers 
or journals of the daily proceedings of the 
senate, assemblies of the people, courts of 
justice, etc. Supposed to have resembled a 
modern newspaper. Brande. Thus : I do 
not find the thing published in the aota 
diurna (daily records of affairs) ; Tacitus, 
Ann. 3, 3 ;  Ainsworth, Lex. ; Smith, Lex. 

Aota in uno  j udiolo non probant in alio nisi 
inter easdem personas. Things done in o�e 
action cannot be taken as evidence in anoth
e�, unless it be between the same parties. 
Tray. Lat. Max. 11. 

ACTA P U B L I CA. Lat. Things of general 
knowledge and 'concern ; matters transacted 
before certain public officers. CalviINls, Lex. 

ACTE. In French law, denotes a document, 
or formal, solemn w:riting, embodying a legal 
attestation that something has been done, cor
responding to one sense or use of the English 
word "act." Thus, aotes de naissance are the 
certificates of birth, and must contain the day, 
hour, and place of birth, together with the sex 
and intended christian name of the child, and 
the names of the �rents and of the witnesses. 
Actcs de rnariage are the marriage certificates, 
and contain names, professions, ages, and 
places of birth and domicile of the two per

sons marrying, and of their parents ; also the 
consent of these latter, and the mutual agree
ments of the intended husband and wife to. 
take each other for better and worse, together 
with the usual attestations. Ames de deces 
are the certificates of death, which are re
quired to' be drawn up before any one may be 
buried. Les actcs de l'etat civil are public 
documents. BrO'wn. 

ACTE AUTHENTI QUE. A deed executed 
with certain prescribed formalities, in the 
presence of a notary, mayor, greffier, hUtissier, 
or other functionary qualified to act in the 
place in which it is drawn up. Argles, Fr. 
Merc. Law, 50. 

ACTE DE F RANC I SAT I O N. The certificate 
of registration of a ship, by virtue of which its 
French nationality is established. 

ACTE D'H E R I T I E R. Act of inheritance. 
Any action or fact on the part of an heir 
which manifests his intention to' accept the 
succession ; the acceptance may be express 
or tacit. Duverger. 

ACTE EXTRAJ U D I C I A I RE. A document 
served by a huissier, at the demand of one 
party upon another party, without legal pro
ceedings. 

ACT I N G. Performing ; operating. See Mey
er v. Johnston, 64 Ala. 603, 005. Also employ
ed to designate a locum ten.ens who is perform
ing the duties of an office to which he does 
not himself claim title ; State Bank of ' Wil
liams v. Gish, 167 Iowa, 526, 149 N. W. 600, 
601 ; e. g., "Acting Supervising Architect." 
Fraser v. United States, 16 Ct. 01. 514. An 
acting executor is one who assumes to' act as 
executor for a decedent, not being the executor 
legally appointed or the executor in fact. 
Morse v. Allen, 99 Mich. 303, 58 N. W. 327: 
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An acting trustee is one who takes upon him- compel the execution of the contract. Poth. 
self to perform some or all of the trusts men- Pret a D sage, n. 75. 
tioned in a wilL Sharp v. Sharp, 2 Barn. & 
Ald. 415. 

ACT I O. Lat. In the civil law. An action 
or suit ; a right or cause of action. It should 
be noted that this term means both the pro
ceeding to enforce a right in a court and the 
right itself which is sought to be enforced. 

The first sense here given is the older one. jus
tinian, following Celsus, gives the well-known defi
nition : Actio nih,iZ aZiua est quam'/, jus persequendi 
m. judicio quod sibi debetur, which may be thus 
rendered : An action is simply the righ,t to enforce 
one's demands in a court of law. See Inst. jus. 4, 
6, de AcHonibus; Pollock, Expansion of C. L. 92-

A CT I O  AD EXH I B E N D U M .  An action for 
the purpose of compelling a defendant to ex
bibit a thing or title in his power. It was pre
paratory to another action, which was always 
a real action in the sense of the Roman law ; 
that is, for the 'recovery of a thing, whether it 
was movable or immovable. Merl. Quest. tome 
i, 84. 

ACT I O  IEST I MATO R I A ;  ACT I O  QUANT I 
M I N O R I S. Two names of an action which lay 
in behalf of a buyer to reduce the contract 
price proportionately to the defects of the ob
ject, not to cancel the sale ; the judex had 
power, however, to cancel the sale. Hunter, 
Rom. Law, 332, 505. 

ACT I O  A R B I T RA R I A. Action depending on 
the discretion of the judge. In this, unless de
fendant would make ' amends to plaintiff as 
dictated by the judge in his discretion, he was 
liable to be condemned. Id. 825, 987. 

ACT I O  BONIE F I D E I .  (Lat. : An action of 
good. faith.) A class of actions in which the 
judge might at the trial em offiaio, take into 
account any equitable circumstances that were 
presented to him affecting either of the parties 
to the action. 1 Spence, IDl. Jur. 210, 218. 

ACT I O  CAL U M N IIE. An action to restrain 
defendant from prosecuting a groundless pro
ceeding or trumped-up charge against plain
tiff. Hunter, Rom. Law, 859, 1020. An ac
tion for malicious p,rosecution. So. Afr. Leg. 
Dict. 

ACT I O  C I V I L I S. In the common law. A civ
il action, as distinguished from a criminal ac
tion. Bracton divides personal actions into 
oriminalia et ai'Vilia, according as they grow 
out of crimes or contracts. Bract. fol. lOlb. 
Actiones civiles are those forms of remedies 
which were establi&hed under the rigid sys
tem of the civil law, the jU8 aivili8. See Actio 
Honoraria. 

ACT IO COM M O DAT I � Included several ac
tions. appropriate to enforce the obligations of 
a borrower or a lender. Id. 305. 
ACT I Q . COMMODAT'I CONTRARIA. An ac
tion by the borrower ' against · the lender, to 

ACT I O  C O M M O DATI D I R ECTA. An action 
by a lender against a borrower, the prin'cip'al 
object of which is to obtain a restitution of 
the thing lent. Poth. Pret a D sage, nne 65, 
68. 

ACT I O  COM M U N I  D I V I D U N D O. An action 
to procure a judicial division of joint prop
erty. Hunter, Rom. Law, 194. It was analo
gous in its object to proceedings for partition 
in modern law. 

ACT I O  C ON D I CT I O  I N D E B I TAT I .  An ac
tion by which the plaintiff recovers the 
amount of a sum of money or other thing he 
paid by mistake. Poth. Promutuum, n. 140 ; 
Merl. Repert. 

ACT I O  C O N F ESSO RIA. An affirmative peti
tory action for the recognition and enfoTce
ment of a servitude. So called because based 
on plaintiff's affirmative allegation of a right 
in defendant's land. Distinguished from an 
actio negatoria, which was brought to repel a 
claim of defendant to a servitude in plaintiff's 
land. Mackeld. Rom. Law, § 324. 

ACT I O  DAM N I  I NJ U R IA. The name of a 
general class of actions for damages, includ
ing many species of suits for losses caused by 
wrongful or negligent acts. The term is about 
equivalent to our "acUon for damages." 

ACT I O  D E  D O LO MALO. An action of 
fraud ; an action which lay for a defrauded 
person against the defrauder and his l1eirs, 
who had been enriched by the fraud, to obtain 
the restitution of the thing of which he had 
been fraudulently deprived, with all its acces
sions (cum O'ffI,ni oausa;) or, where this was 
not practicable, foOr compensation in dam
ages. Mackeld. Rom. Law, § 227. 

ACT I O  D E  P EC U L I O. An action concerning 
or against the peculium, or separate property , 
of a party. 

ACT I O  DE P EC U N I A  CO N ST I T UTA. An ac
tion for money engaged to be paid ; an action 
which lay against any peTson who had en
gaged to pay money for himself, or for another 
without any formal stipulation. Inst. 4, 6, 9> ;  
Dig. 13, 5 ;  Cod. 4, 18. 

ACT I O  D E  T I G N O  J UN CTO. An action by 
the owner of material built by another into 
his building. If so used in good faith double 
their value could be recovered ; if in bad 
faith, the owner could recover suitable dam
age for the wrong, and recover the property 
when the building came down. So. Afr. Leg. 
Diet. 

ACT I O DEJSOSITI CONTRAR IA. An action 
which the depositary has against the deposi
tor, to ; compel him to fulfil 'his engagement 
towards min. : Poth Du Defj6t, n. 69. j ,  
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ACT I O  DEPOSI T .  D I RECTA. An aetion 
which is brought by the depositor against the 
depositary, in order to get back the thing 
deposited. Poth. Du Dep(H, ·n. 60. 

ACT I O  D I R ECTA. A direct action ; an ac
tion founded on. strict law, and conducted ac
cording to fixed forms ; an action founded on 
certain legal obligations which from their ori
gin were accurately defined and recognized 
as actionable. See Actio Dtilis. 

ACT I O  EMPT I .  An action employed in behalf 
of a ,buyer to compel a seller to perform his 
obligations or pay compensation ; also to en
force any special agreements by him, embodied 
in a contract of sale. Hunter, Rom. Law, 
332, 505. 

ACT I O  EX C O N D UCTO. An action which 
the bailor of a thing for hire may bring 
a,gainst the bailee, in order to compel him to 
redeliver the thing hired. 

ACT I O  EX CONTRACTU. In the civil and 
common law. An action of contract ; an ac
tion arising out of, or founded on, contract. 
Inst. 4, 6, 1 ;  Bract. fol. 10'2 ; 3 B1. Comm. 117. 

ACT I O  EX D E L I CTO. In the civil and com
mon law. An action of tort ; an action arising 
out of fault, misconduct, or malfeasance. 
Inst. 4, 6, 15 ; 3 Bl. Comm. 117. EaJ rn.aleficio 
is the more cOmmon expression of the civil 
law ; which is adopted by Bracton. Inst. 4, 6, 
1 ;  Bract. fols. 102, 103. 

ACT I O  EX LOCATO. An action upon let
ting ; an acUon which the person who let a 
thing for hire to another might have against 
the hirer. Dig. 19, 2 ;  Cod. 4, 65. 

ACT I O  EX ST I P ULATU. An action brought 
to enforce a stipulation. 

ACT I O  EX ERC I TO R IA. An action against 
the eaJ(N"citor or employer of a vessel. 

ACT I O  FAM I L I IE  ERC I SCU NDIE. An ac
tion for the partition of an in·heritance. Inst. 
4, 6, 20 ; Id. 4, 17, 4. Oalled, by Bracton and 
Fleta, a mixed action, and classed among ac
tions arising eaJ quasi contractu. Bract. fol. 
l00b ; Id. fo1s. 443b, 444 ; Fleta, lib. 2, c. 60, 
§ 1. 

ACT I O  F U RT I .  An action of theft ; an ac
tion founded upon theft. Inst. 4, 1, 13-17 ; 
Bract. fo1. 444. This could be brought only 
for the penalty attached to the offense, and 
not to recover the thing stolen, for which other 
actions were provided. Inst. 4, 1, 19. An 
appeal of larceny. The Qld process by which 
a thief can be pursued and the goods vindi
cated. 2 Holdsw. Rist. Eng. L. 202. 

ACT I O  H O N O RA R I A. An honorary, or prre
torian action. Dig. 44, 7, 25, 35. Actione8 
1/AJnorariw are those forms of remedies which 
were gradually introduced by the prretors and 
rediles, by virtue of their equitable PQwers, in 
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order to prevent the failure of justice which 
too often resulted from the employment of the 
actiones o£viws. Tbese were found so bene
ficial in practice that they eventually sup
planted the Qld remedies, of which in the time 
of Justinian hardly a trace remained. Mack
eldey, eiv. L. § 194 ; 5 Savigny, System. 

ACT I O  I N  FACTUM. An action adapted to 
the particular case, having an analogy to some 
actio in jus, the latter being founded on some 
subsisting acknowledged law. 1 Spence, Eq. 
Jur. 212. The origin of these actions is simi
lar to that Qf actions on the case at common 
law. 

ACT I O  I N PERSONAM. In the civil law. An 
action against the person, fQunded on a per
sonal liability ; an action seeking redress for 
the violatiQn of a jus in personam or right 
available against a particular individual. 

In admiralty law. An action directed 
against the particular .person who is to be 
charged with the liability. It is distinguished 
from an actio in rem.., which is a suit directed 
against a specific thing (as a vessel) irrespec
tive O'f the ownership of it, to enforce a claim 
or lien u�on it, or to obtain, Qut of the thing 
O'r out of the prQceeds of its sale, satisfaction 
for an injury alleged by the claimant. 

ACT I O  I N  REM. In the civil and common 
law. An actiO'n for a tMng; an action for the 
recovery ' of a thing possessed by another. 
Inst. 4, 6, 1. An action for the enforcement 
of a right (or for redress for its invasion) 
which was Qriginally available against all tbe 
world, and not in any special sense against 
the individual sued, until he vi,O'lated it. See 
In Rein. 

ACT I O  J U D I CAT I .  An action instituted, aft
er four months had elapsed after the rendi
tiO'n of judgment, in which the judge issued , 
his warrant to seize, first, the movables, which 
were sold within eight days afterwards ; and 
then the immovables, which were delivered in 
pledge to the creditors, or put under the care 
of a curator, and if, at the end of twO' months, 
the debt was not paid, the land was sold. 
Dig. 42, 1 ;  Cod. 8, 34. According to some au
thorities, if the defendant then utterly denied 
the rendition of the former judgment, the 
plaintiff was driven to' a new action, conduct
ed like any other action, which was called 
actio judicati, and which had for its object the 
determination of the question wheth�r such a 
judgment had been rendered. The exact 
meaning of the term is by no means clear. 
See Savigny, Syst. 305, 411 ; 3 Ortolan, Just. 
§ 2033. 

ACT I O  LEG I S  AQU I L I IE. An action under 
the Aquilian law ; an action to recover dam
ages for maliciously or injuriously killing or 
wounding the slave or beast of another, or in
juring in any way a thing belO'nging to an
Qther. Otherwise called damni injuriw act'io. 
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ACT I O  MANDAT I .  Included actions to en- ACT I O  PCENA L I S. Called also actio e(1J aelic
force contracts of mandate or obligations aris. to.. An action in which a penalty was recov
ing out of them. Hunterr Rom. Law, 316. ered of the delinquent. Actiones preruIrles and 

ACT I O  M I XTA. A mixed action ; an action 
brought for the recovery of a thing, or com
pensation for damages, and also for the pay
ment of a penalty ; partaking of the nature 
both of an actio in rem and in personam. Inst. 
4, 6, 16, 18, 19, 20 ; Mackeld. Rom. Law, § 209. 

ACT I O  NEGATO R: IA (or N EGATI VA) . An 
action brought to repel a claim of the defend
ant to a servitude in the plaintiff's land. 
Mackeld. Rom. Law, § 324. See Actio Con
fessoria. 

acUones mi(1Jtce comprehended cases of inju
des, for which the civil law permitted redress 
by private action, but which modern civiliza
tion universally regards as crimes ; that is, 
offences against society at large, and punished 
by proceedings in the name of the state alone. 
Thus, theft, receiving stolen goods, robbery, 
malicious mischief, and the murder or negli
gent homicide of a slave (in which case an in
jury to property was involved), gave rise to 
private actions for damages against the delin
quent. Inst. 4, 1. De o bligationibus . quce ex 
delicto nascuntur; id. ' 2. De bonis vi raptis ; 

ACT I O  N EG OT I O R U M  G ESTO RUM. Includ- id. 3. De lege Aquilia. And see Mackeldey, 
ed actions between principal and agent and 
other parties to an engagement, whereby one 
person unde:rtook the transaction of business 
for another. 

ACT I O  NON.  In pleading. The Latin name 
of that part of a special plea which follows 
next after the statement of appearance and 
de tense, and declares that the plaintiff "ought 
not to have or maintain his aforesaid action 
thereof against" the defendant (in Latin, ac
M,onem non habere debet). 1 Chit. Plead. 531 ; 
2 id. 421 ; Stephens, Plead. 394. 

ACT I O  NON ACCREV I T  I N FRA SEX AN· 
N O S. The name ,of the plea of  the statute of 
limitations, when the defendant alleges that 
the plaintiff's action has not accrued within 
six years. 

ACT I O  NON UL TER I  US. In English plead
ing. A name given to the distinctive clause 
in the plea to the further mai,ntenance of the 
action, introduced in place of the plea p uis 
darrein continuance; the averment being that 
the plaintiff ought not further (ulteriU8) to 
have or maintain his action. Steph. PI. 64, 65, 
401. 

ACT I O  N OXALI S. A noxal action ; an action 
which lay against a master for a crime com
mitted or injury done by his slave ; and in 
which the master had the alternative either 
to pay for the damage done or to deliver up 
the slave to the complaining party. Inst. 4, 8, 
pr. ; Heinecc. Elem. Hb. 4, tit. 8. So called 
from noxa, the offense or injury committed. 
Inst. 4, 8, 1. 
ACT I O  PERSONAL I S. In the civil and com
mon law. A personal action. The ordinary 
term for this kind of action in the civil law is 
actio in fJ'ersonam, (q. v.,) the word personalis 
being of only occasional occurrence. Inst. 4, 6, 
8, in tit.; Id. 4, 11, pro 1. Bracton, howeveJ", 
uses it freely, and hence the,personaZ action of 
the common law. Bract. foIs. 1OOa, 159b. See 
Action. 

ACT I O  P I GN O RAT I T I A� An action of 

Civ. L. § 196 ; 5 Savigny, System, § 210. 

ACT I O  PRJEJ U D I C I AL I S. A prelimip.ary or 
preparatory action. An action instituted for 
the determination of some preliminary matter 
on which other litigated matters depend, or 
for the determination of some point or ques
tion ariSing in another or principal action ; 
and so called from its being determined, be
fore, (prius, or prce judicari.) 

ACT I O  PRJESCR I PT I S  VERB I S. A form of 
action which derived its force from continued 
usage or the responsa prudentiwrn, and was 
founded on the unwritten law. 1 Spence, Eq. 
Jur. 212. The distinction between this ac
tion and an actio in factum is said to be, that 
the latter was founded not on usage or the 
unwritten law, but by analogy to or on the 
equity (if some subsisting law ; 1 Spence, Eq. 
Jur. 212. 

ACT I O  PRJETO R I A. A prretorian action ; 
one introduced by the prretor, as distinguished 
from the more ancient actio civiUs, (q. 'Ii.) 
Inst. 4, 6, 3 ;  Mackeld. Rom. Law, § 207. 

ACT I O  PRO SOC I O. An action of partner
ship. An action ' brought by one partner 
against his associates to compel them to carry 
out the terms af the partnership agreemel1t. 
Story, Partn., Bennett ed. § 352 ; Pothier, 
Contr. de Societ�, n. 34. 

ACT I O  P U BL I C I ANA. An action which lay 
for one who had lost a thing of which he had 
bona fide obtained possession, before he had 
gained a property in it, in order to have it re
stored, under color that he had obtained a 
property in it by prescription. Inst. 4, 6, 4 ;  
Heinecc. Elem. lib. 4, tit. 6, § 1131 ; Halifax, 
Anal. b. 3, C. 1, n. 9. It was an honorary ac
tion, and derived its name from the prretor 
Publicius, by whose edict it was first given. 
Inst. 4, 6, 4. 

ACT I O  QU O D  JUSSU. An ' action given 
against a master, founded on some . business 
done by his slave, acting under his order, 
(jU8811.) Ins't. 4, 7, 1 ;  Dig. 15, 4 ;  Cod. 4', 26. 

pledge ; an action founded on the contract of AOT I O QUOD M ETUS OAUSA. An action 
ple�ge (Pill'll/H). Dig. 13, 7 ;  Cod. 4, 24. granted to one who had been compelled by un-
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lawful force, or fear (metu3 ooU8a) that was 
not groundless, (metus probabili8 or jU8tU8,) 
to deliver, sell, or promise a thing to another. 
Bract. fol. 103b�' Mackeld. Rom. Law, § 226. 

ACT I O  REALIS. A real action. The proper 
term in the civil law was rei vindicatio. Inst. 
4, 6, 3. 

ACTION 

ACT I O  VEND ITI. An action employed in 
behalf of a seller, to compel a buyer to pay 
the price, or perform any special obligations 
embodied in a contract of sale. Hunter, Rom. 
Law, 332. 

A CTI O V I BONORUM RAPTORUM. An ac
tion for goods taken by force ; a species of 
mixed action, which lay for a party whose 
goods or movables (bona) had been taken from 
him by force, (vi,) to recover the things so tak
en, together with a penalty of triple the value. 
lnst. 4, 2 ;  ld. 4, 6, 19. Bracton describes it 
as lying de rebus rnobilibtts vi abilati8 8ive rob
batis, (for movable things taken away by 
force, or robbed.) Bract. fol. 103b. 

ACTI O  R E D H I B ITOR IA. An action to can
cel a sale in consequence of defects in the 
thing sold. It was prosecuted to compel com
plete restitution to the seller of the thing sold, 
with its produce and accessories, and to give 
the buyer back the price, with interest, as an 
equivalent for the restitution of the produce. 
Hunter, Rom. Law, 332. See Redhibitory Ac
tion. 

ACTI O RERUM AMOTARUM. 

ACT I O  VULGA R I S. A legal aetion ; a com

An action mon action. Sometimes used for actio direc
tao Mackeld. Rom. Law, § 207. for things removed ; an action which, in cases 

of divorce, lay for a husband against a wife, 
to recover things carried away by the latter, 
in contemplation of such divorce. Dig. 25, 2 ; 
ld. 25, 2, 25, 30. It also lay for the wife 
against the husband in such cases. Id. 25, 2,  
7, 11 ; Cod. 5, 21. 

ACT I O  RESC ISSO R I A. An action for re
storing plaintiff to a right or title which he 
has lost by prescription, in a case where the 
equities are such that he should be relieved 
from the operation of the prescription. Mac
keld. Rom. Law, § 226. 

ACT I O  SERV I ANA. An action which lay for 
the lessor of a farm, or rural estate, to recov
er the goods of the lessee or farmer, which 
were pledged or bound for the rent. Inst. 4, 6. 
7. 

Actio non datur non damnificato. An action 
is not given to one who is not injured. Jenk. 
Cent. 69. 

Actio non facit reu m ,  niSi m ens sit rea. An act 
does not make one guilty, unless the intention 
be bad. Lofft. 37. 

Actio prenalis in hrerede'm non datur, n isi forte 
ex dam no locupletior hreres factus sit. A penal 
action is not given against an heir, unless, in
deed, such heir is benefited by the wrong. 

Actio personalis moritu r  cu m persona. A per
sonal right of action die3 with the person. 
Noy, Max. 14. 

Actio qurelibet it sua via. Every action pro
ceeds in its own way. Jenk. Cent. 77. 

ACT I O N. Conduct : behavior ; something 
ACT I O  STR I CT I  J U R I S. An action of strict done ; the condition of acting ; an act or series 
right. The class of civil law personal actions, of acts. 

I n  Practice 

The legal and formal demand of one's right 

which were adjudged only by the strict law, 
and In which the judge was limited to the pre
cise language of the formula, and had no dis
cretionary power to reO'ard the bona fides of from another person or party made and · in
the transaction. See l�st. 4, 6, 28 ; Gaius, iii. sisted on in a court of justice. Smith-W eb-
137 ; Mackeld. Rom. Law, § 210 ; 1 Spence, , ster Co. v. John (C. C. A. Pa.) 259 F. 549, 551 ; 
Eq. JUl'. 218. Dinsmore v. Barker, 61 Utah, 332, 212 P. 1109, 

1110 ; Burkholder Lumber Co., 164 Minn. 81, 
ACT I O  TUTELIE.. Action founded on the du- 204 N. W. 923, 924 ; Gilbert v. Hayward, 37 R. 
ties or obligations arising on the relation anal- 1. 303, 92 A. 625, 631 ; State v. Superior Court 
ogous to that of guardian and ward. for King County, 111 'Vash. 63, 189 P. 556, 

ACT I O  U T I  L I S. A beneficial action or equi
table action. An action founded on equity in
stead of strict law, and available for those 
who had equitable rights or the beneficial 
ownership of property. Actions are divided 
into actiones directre or utiles. The former 
are founded on certain legal obligations which 
from their origin were accurately defined and 
recognized as actionable. The latter were 
formed analogically in imitation of the form
er. They were permitted in legal obligations 
for which the actiones dil'ectre were not orig
inally intended, but which resembled the legal 
obligations which formed the basis of the di:
rect action. Mackeld. Rom. Law, § 207. 

559 ; Valentine V. Boston, 20 Pick., (Mass.) 201 ; 
Hibernia Nat. Bank v. Lacombe, 84 N. Y. 376 ; 
Appeal of McBride, 72 Pa. 480 ; Wilt V. StiCk
ney, 30 Fed. Cas. 256 ; 'Vhite v. Rio Grande 
Western R. Co., 25 Utah, 346, 71 Pac. 593 ; 
Bridgton V. Bennett, 23 Me. 420 ; Harger v. 
Thomas, 44 Pa. 128, 84 Am. Dec. 422 ; Peeler 
v. Norris, 4 Yerg. (Tenn.) 339. 

An action is. an ordinary proceeding in a 
court of justiee by which one party prosecutes 
another for the enforcement or protection of 
a right, the redress or prevention of a wrong, 
or the punishment of a public offense. Code 
Civ. Proc. Cal. § 22 ; €Jode N. Y. § 2 (Ch-il Pl'. 
Act, § 4) ; Code N. C. 1883, § 126 (Code 1931, 
§ . 392) ; Rev. Code N. D. 1899, § 5156 (Comp. 
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Laws 1913, § 7330) ; Code Civ. Proc. S. D. 1903, 
§ 12 '(Compo Laws 1929, § 2091) ; Missionary 
Soc. V. Ely, 56 Ohio St. 405, 47 N. E. 537 ; In 
re Welch, 108 Wis. 387, 84 N. W. 550 ; Smith 
V. Westerfield, 88 Cal. 374, 26 Pac. 207 ; Losey 
V. Stanley, 83 Hun, 420, 31 N. Y. Supp. 950 ; 
Lawrence V. Thomas, 84 Iowa, 362, 51 N. W. 
11 ; Greenleaf v. Minneapolis, St. P. & S. S. 
M. Ry. Co., 30 N. D. 112, 151 N. W. 879, 881, 
Ann. Cas. 1917D, 908. 

An action is merely the judicial means of enforc
ing a right. Code Ga. 1882, § 3151 (Civ. Code 1926, 
§ 55(7) . 

Action is the form of a suit given by law fo'r the 
recovery of that which is one's due ; the lawful de
mand of one's right. Co. Litt. 284b, 285a. 

An action is a legal proceeding by a party com
plainant against a party defendant to obtain the 
judgment of the court in relation to some right 
claimed to be secured, or some remedy claimed to 
be given by law, to the party complaining. Haley 
V. Eureka County Bank, 21 Nev. 127, 26 Pac. 64, 12 
L. R. A. 815. 

In a quite common sense, action includes all the 
formal proceedings in a cou·rt of justice attendant 
upon the demand of a right made by one person 
of another in such court, including an adjudication 
upon the right and its enforcement or denial by the 
court. 

Cases holding that various proceedings in question 
therein were not actions : State V. Superior Court 
of Spokane County, 110 Wash. 49, 187 P. 708 (attach
ment proceeding) ; Temple v. Riverland Co. (Tex. 
Clv. App.) 228 s. W. 605, 609 (arbitration) ; U. S. 
v. Cleveland (D. C. Ala.) 281 F. 249, 253 (criminal 
prosecution) ; Wynn v. Commonwealth, 198 Ky. 644, 
249 S. W. 783, 784 (criminal prosecution) ; McClelland 
V. State, 101 Ohio St. 42, 127 N. E.  4Q9, 410 (writ of 
citation) ; Campbell v. Common Council of City of 
Watertown, 46 S. D .  574, 195 N. W. 442 (certiorari) ; 
De Leyer v. Britt, 212 N. Y. 565, 106 N. E. 57 (man
damus) ; Head V. Fuller, 122 M'e. 15, 118 A. 714, 71.5 
(petition to compel father to support child)· ; Rich
ardson County V. Drainage Dist. No. 2 of Richard
son County, 96 Neb. 169, 14:7 N. W. 2'05, 206 (drainage 
proceedings) ; State v. Superior Court for Ferry 
County, 145 Wash. 576, 261 P. 110, 111 (condemnation 
proceeding). Cases holding that various proceed
ings were actions : In re Wilcox, 90 Kan. 646, 135 
P. 995 (disbarment proceeding) ; Simpson V. Simp- , 
son, 273 Ill. 90, 112 N. E. 276, 271 (proceeding to pro
bate a will) ; Byrne V. Byrne (Mo. Sup.) 181 S. W. 
391, 392 (will contest) ; Pigeon V. Employers' Lia
bility Assur. Corporation, 216 Mass. 51, 102 N. E. 
932, 935, Anu. Cas. 1915A, 737 (workman's compensa
tion proceeding) ; Mason v. U. S.  (C. C. A. Ill.) 1 
F.(2d) 279, 28p (criminal prosecution) ; People v. 

Lueders, 287 Ill. 107, 122 N. E. 374, 375 (mandamus) ; 
In re Fordiani, 98 Conn. 435, 120 A. 338, 341 (natural
ization proceeding). 

Classification of Actions 

CiviQ, actions are such as lie in behalf of 
persons to enforce their rights or obtain re
dress of wrongs in their relation to individ
uals. 

OriminaZ actions are such as are instituted 
by the sovereign power, for the · purpose of 
punishing or pr,eventing offenses against the 
public. 

Pena,Z actions are such as are brought, ei
ther by the state or by an individual UDder 
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permission of a statute, to enforce a penalty 
imposed by law for the commission of a pro
hibited act. 

COl1tmOn law actions are such as will lie, on 
the particular facts, at common law, without 
the aid of a statute. 

Statutory actions are such as can only be 
based upon the particular statutes creating 
them. 

. 
Popular actions, in English usage, are those 

actions which are given upon the breach of a 
penal statute, and Which any man that will 
may sue on account of the king and himself, 
as the statute allows and the case requires. 
Because the action is not · given to one espe
cially, but generally to any that will prose
cute, it is called "action popular ;" and, from 
the words used in the process, (qui tam pro 
domino rege sequitur quam pro se ipso, who 
sues as well for the king as for himself,) it is 
called a qui tam action. Tomlins. 

Real, personal, mimed. Actions are divid
ed into real, personal, and mixed. See In
fra. 

Local action; An action is so termed when 
all the principal facts on which it is founded 
are of a local nature ; as where possession of 
land is to be recovered, or damages for an ac
tual trespass, or for waste affecting land, be
cause in such case the cause of action relates 
to some particular locality, which usually al
so constitutes the venue of the action. Miller 
V. Rickey (C. 0.) 127 F. 577 ; Crook v. Pitch
er, 61 Md. 513 ; Beirne v. Rosser, 26 Grat. 
(Va.) 541 ; McLeod. v. Railroad Co., 58 Vt. 727, 
6 Atl. 648 ; Ackerson v. Erie R. Co., 31 N. J. 
Law, 311 ; Texas & P. R. CO. V. Gay, 86 Tex. 
571, 26 S. 'V. 599, 25 L. R. A. 52. An action 
is styled a "local action" if the SUbject-matter 
thereof is situated in a county . other than 
one in which the parties reside and the pri
mary and principal relief sought relates to 
such subject-matter ; such action must be 
brought and tried in the county where such 
subject-matter is situated. - State v. District 
Court of Blue Earth Oounty, 150 Minn. 512, 
185 N. W. 953. Actions are deemed transi
tory where the transactions on which they 
are founded might have taken place any
where, but are local where the cause in its 
nature could only have arisen in one place. 
Taylor v. Sommers Bros. Match Co., 35 Idaho, 
30, 204 P. 472, 474. 

Transitory actions are those founded upon 
a cause of action not necessarily referring to  
or  arising in any particular locality. Their 
characteristic feature is that the right of ac
tion follows the person of the defendant. 
Brown v. Brown, 155 Tenn. 530, 296 S. W. 
356, 358. Actions are "transitory" when the 
transactions relied on might have taken place 
anywhere, and are "local" when they could 
not occur except in some particular place ; 
the distinction being in the nature of the sub
ject of the injury, and not in the means used 
or the place at which the cause of action aris
es. Brady v. Brady, 161 N. C. 324, 77 S. E. 
235, 236, 44 · L. R. A. (N. S.) 279 ; Taylor: v. 



Sommers Bros. Match Co., 35 Idaho, 30, 204 
P. 472, 474, 42 A. L. R. 189. The test of wheth
er an action is local or transitory is whether 
the injury is done to a subject-matter which, 
in its nature, could not arise beyond the local
ity of its situation, in contradistinction to the 
subject causing the injury. Mattix v. Swep
ston, 127 Tenn. 693, 155 S. W. 928, 929. Ac
tions triable where defendant resides are 
termed "transitory" and those triable where 
the sUbject-matter is situated are termed "10-
cal." State v. District Court of Swift Coun
ty, 164 Minn. 433, 205 N. W. 284, 285. 

Actions are called, in common-law practice, 
em oontractu when they are founded on a con
tract ; em delicto when they arise out of a tort. 
Umlauf v. Umlauf, 103 Ill. 651 ; Nelson v. 
Great Northern R. Co., 28 Mont. 297, 72 Pac. 
642 ; "Van Oss v. Synon, 85 Wis. 661, 56 N. W. 
190. 

As to the distinction between a revocatory 
action and an action in simulation, see Chap
man v. Irwin, 157 La. 920, 103 So. 263, 265. 

See Cause of Action. 

"Actio n" and "Suit" 

The terms "action" and "suit" are now near
ly, if not entirely, synonymous. (3 BI. Comm. 
3, 116, et passim.) Elmo v. James (Tex. Civ. 
App.) 282 s. W. 83'5, 839 ; Coleman v. Los An
geles County, 180 Cal. 714, 182 P. 440. Or, if 
there ,be a distinction, it is that the term "ac
tion" is generally confined to proceedings in a 
court of law, while "suit" is equally applied 
to prosecutions at law or in equity. McBride 
v. University Club, 112 Ohio St. 69, 146 N. E. 
8M, IS05 ;  Guarantee Trust & Banking Co. 
v. Dickson, 148 Ga. 311, 96 S. E. 561, 562 ; 
Giammares v. Allemania Fire Ins. Co. of 
Pittsburgh, Pa., 105 A. 611, 612, 89 N. J. Eq. 
400 ; White v. Washington School Dist., 45 
Conn. 59 ; Dullard v. Phelan, s3 Iowa, 471, 
50 N. W. 204 ; Lamson v. Hutchings, 118 Fed. 
321, 5'5 .C. C. A. 245 ; Page v. Brewster, 58 
N. H. 126 ; Kennebec Water Dist. v. Water
ville, 96 Me. 234, 5'2 A. 774 ; ·Miller v. Rapp, 
7 Ind. App. 89, 34 N. E. 126 ; Hall v. Bartlett, 
9 Barb. (N. Y.) 297 ; Branyan v. Kay, 33 S. 
C. 283, 11 S. E. 970 ; Niantic Mills Co. v. 
Riverside & O. Mills, 19 R. I. 34, 31 A. 432 ; 
Ulshafer v. Stewart, 71 Pa. 170. Formerly, 
however, there was a more substantial dis
tinction between them. An action was con
sidered as terminating with the giving of 
judgment, and the execution formed no part 
of it. (Litt. § 5()4 ; Co. Litt. 289a.) A su.it, on 
the other hand, included the execution. (Id. 
291a.) So, an adion is termed by Lord Coke, 
"the right of a suit." (2 Inst. 40.) Burrill. 

In French Com mercial Law 

Stock in a company, or shares in a corpo
ration. 

I n  Scotch Law 

A suit or judicial proceeding. 

AOT'ION 
._---;: 

I n  Gen�ral 
-Action for poinding. An action by a creditor 
to obtain a sequestration of the rents of land 
and the goods of his debtor for tJ?e satisfac,. 
tion of the debt, or to enforce a distresS. 
'
-Action of abstracted multures. An action for 
multures or toUs against .those who are, 
thirled' to a mill, i. e., bound to grind their 
corn at a certain mill, aq.d fail to 40 so. Bell. 

-Action of adherence. See Adherence. 

-Mixed action. An action partaking of the 
twofold nature of real and personal actions, 
having for its object the demand and restitu
tion of real property and also personal dam
ages for a wrong sustained. 3 Bl. Comm. 118 ; 
Hall v. Decker, 48 Me. 257. Mixed actions are 
those which are brought for the specific re
covery of lands, like real actions, ibut com
prise, joined with this claim, one for dam
ages in respect of such property ; such as the 
action of waste, where, in addition to the re
covery of the place wasted, the demandant 
claims damages ; the writ of entry, in which, 
by statute, a demand of mesne profits may 
,be joined ; and dower, in which a claim for 
detention may be included. 48 Me. 255. In 
the civil law. An action in which some spe
cific thing was demanded, and also some per
sonal obligation claimed to be performed ; .  or, 
in other words, an a'ction which proceeded 
both in rem and in personam. Inst. 4, 6, 20. 

-Person al action. In the civil law. An ac
tion in personam. A personal action seeks 
to enforce an obligation imposed on the de
fendant by his contract or delict ; that is, it 
is the contention that he is Ibound to transfer 
some dominion or to perform some service or 
to repair some loss. GaiU's, bk. 4, § 2. In 
common law. An action brought for the re
covery of some debt or for damages for some 
personal injury, in contradistinction to the 
old real actions, which related to real prop
erty only. See 3 Bl. Comm. 117. Boyd v. 
Cronap, 71 Me. 286 ; Doe v. Waterloo Min. Co. 
(C. C.) 43 Fed. 219 ; Osbor!} v. Fall River, 140 
Mass. 508, 5 N. E. 483. An action which can 
be brought only by the person himself who Is 
injured, and not by his representatives. 

-Real action. At the common law. One 
brought for the specific recovery of lands, 
tenements, or hereditaments. Steph. PI. 3 ;  
Crocker v. Black, 16 Mass. 448 ; Hall v. Deck
er, 48 Me. 25!6 ; Doe v. Waterloo Min. Co., 43 
Fed. 220 ; Mathews v. Sniggs, 75 OkI. lOS, 
182 P. 703, 708. They are droituraZ when 
they are based upon the right of property, 
and possessory when based upon the right of 
possession. T-hey are either wr�ts of right ; 
writs of entry upon disseisin (which lie in the 
per, the per et cui, or the post), intrusion, or 
alienation ; writs ancestral possessory, as· 
mort d'ancestor, aiel, besaiel, cossinage, or 
nuper obiit. Com. Dig� Actions (D 2). The 
former class was divided into droitural, 



ACTION IN PERSONAM, IN.1tEM 

founded upon demandant's own seisin, and 
ancestraZ droituraZ upon the demandant's 
claim in respect of a mere right descended to 
him from an ancestor. Possessory actions 
were divided in the same way-as to the 
demandant's own seisin and as to that of his . 
ancestor. Among the civilians, real actions, 
otherwise called. "vindications," were those 
in which a man demanded something that was 
his own. They were founded on dominion, or 
jU8 in. reo The real actions of the Roman law 
were not, like the real actions of the common 
law, confined to real estate, but they included 
personal, as well as real, property. Wharton. 

ACT I O N  I N  P ERSO NAM, I N  R EM. See In 
Personam, In Rem. 

ACT I O N  O F  A WR I T. A phrase used when a 
defendant pleads some matter by which he 
shows that the plaintiff had no cause to have 
the writ sued upon, although it may be that 
he is entitled to another writ or action for 
the same matter. Cowell. 

ACT I O N  O F  ASSU MPSIT. See Assumpsit. 

ACT I O N  O F  BOOI< D EBT. A form of ac- . 
tion for the recovery of claims, such as are 
usually evidenced by a book-account ; this 
action is principally used in Vermont and 
Connecticut. Terrill v. Beecher, 9 Conn. 344 ; 
Stoking v. Sage, 1 Conn. 75 ; Green v. Pratt, 
11 Conn. 205 ; May v. Brownell, 3 Vt. 463 ; 
Easly v. Eakin, Cooke (Tenn.) 388 ; Bradley 
v. Goodyear, 1 Day (Conn.) 105 ; Smith v. 
Gilbert, 4 Day (Conn.) 105 ; Newton v. Hig· 
gins, 2 Vt. 366. 

ACT I O N  O N  CONTRACT. An action brought 
to enforce rights whereof the ,contract is the 
evidence, and usually the sufficient evidence. 
Kokusai Kisen Kabushiki Kaisha v. Argos 
Mercantile Corporation (C. C. A. N. Y.) 280 
F. 700, 701. 

ACT I O N  ON T H E  CASE. A species of per
sonal action of very extensive application, 
otherwise called "trespass on the case," or 
simply "case," from the circumstance of the 
plaintiff's whole case or ca,use of complaint 
being set forth at length in the original writ 
by which formerly it was always commenced. 
3 Bl. Comm. 122. Mobile L. Ins. Co. v. Ran
dall, 74 Ala. 170 ; Cramer v. Fry (C. C.) tiS 
}j'ed. 201 ; Sharp v. Curtiss, 15 Conn. 526 ; 
'Vallace v. Wilmington & N. R. Co., 8 Roust. 
(Del.) 529, 18 A. 818. In its most oomprehen
sive signification it includes asstl1npsit as well 
as an action in form ex delioto ; at present 
when it is mentioned it is usually understood 
to mean an action in form ex delicto. 

It is founded on the common law or upon 
acts of Parliament, and lies generally to re
cover damages for torts not committed with 
'force, actual or ilnplied ; or having been oc
casioned by force where the matter affected 
was not tangi:ble, or the injury was not im
mediate but consequential ; or where the in· 
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terest in the property was only In reversion, 
in all of which cases trespass is not sustain
.able ; 1 Chit. PI. 132, See Assumpsit. 

ACT I O N  R E D H I B ITO RY. See Redhibitory 
Action. 

ACT I O N  TO Q U I ET T I TLE. One in which 
plaintiff asserts his own estate and declares 
generally that defendant claims some estate 
in the land, without defining it, and avers 
that the claim is without foundation, and calls 
on defendant to set forth the nature of his 
claim, so that it may be determined by de
cree. It differs from a "suit to remove a 
cloud," in that plaintiff therein declares on 
his own title, and also avers the source and 
nature of defendant"s claim, points out its 
defect, and prays that it may be declared void 
as a cloud on plaintiff's estate. Manning v. 
Gregoire, 97 Or. 394, 192 P. 406, 407. The 
apparent difference between an action to re
store a lost instrument and one to quiet title 
is that, in the former, ordinarily Iboth the 
titles of plaintiff and defendant are deraign
ed in the complaint, which must disclose that, 
notwithstanding an apparent interest of de
fendant the property Ibelongs to plaintiff ; 
and in the latter action the complaint need 
only allege the ultimate fact of plaintiff's in
terest and defendant's outstanding claim. 
Nicholson v. Nicholson, 67 Mont. 517, 216 P. 
328, 329, 31 A. L. R. 548. See, also, Slette v. 
Review Pub. Co., 71 Mont. 518, 230 P. 580, 
581. 

ACT I O NABLE. That for which an action 
will lie ; furnishing legal ground for an ac
tion. 

ACT I O NABLE F RA U D. Deception practiced 
in order to induce another to part with prop
erty or surrender some legal right ; a false 
representation made with an intention to de
ceive ; may be committed by stating what is 
known to be false or by professing knowledge 
of the truth of a statement which is false, but 
in either case, · the essential ingredient is a 
falsehood uttered with intent to deceive. 
Marsh v. I!'alker, 40 N. Y. 575 ; Farrington v. 
Bullard, 40 Barb. (N. Y.) 512 ; Recht v. Metz
ler, 14 Utah, 408, 48 Pac. 37, 60 Am. St. Rep. 
900 ; Sawyer v. Prickett, 19 Wall. 146, 22 L. 
Ed. 105. 

ACT I O N ABLE M I SR E P R ESENTAT I O N. A 
false statement respecting a fact material 
to the contract and which is influential in 
procuring it. Wise v. Fuller, 29 N. J. Eq. 
257. 

ACT I O NABLE N EG L I G EN C E. The ibreach 
or nonperformance of a legal duty, through 
neglect or carelessness, resulting in damage 
or injury to another. Roddy v. Missouri Pac. 
R. Co., 104 Mo. 234, 15 S. W. 1112, 12 L. R. 
A. 746, 24 Am. St. Rep. 333. ;  Boardman v. 
Creighton, 95 Me. 154, 49 'A. 663 ; Hale v. 
Grand Trunk R. Co., 60 Vt. 605, 15 · /t.. 300, 1 



L. R. A. 187 ; Fidelity & Casualty Co. v. Cutts, ACTI O NS 'O�D I NARY. In Scotch law. All 
95 Me. 162, 49 Atl. 673. actions which are not rescissory. Ersk. Inst. 

ACT I ONABLE N U ISANCE. Anything inju
rious to health, or indecent, or offensive to 
the senses, or an obstruction to the free use 
of property so as to interfere with the com
fortable enjoyment of life or property. Civil 
Code Cal. § 3479 ; Grandona v. Lovdal, 78 
Cal. 611, 21 Pac. 3166 , 12 Am. St. Rep. 12.1 ; 
Cooper v. Overton, 102 Tenn. 211, '52 S. W. 
183, 45 L. R A. 591, 73 Am. St. Rep. 864. 

ACT I O NABLE WO R DS. In the -law of libel 
and slander. Such words as naturally imply 
damage. Dahm v. O'Connell, 1'61 N. Y. S. 
909, 911, 96 Misc. 582. Words which import 
a charge of some punishable crime or some 
offensive disease, or impute moral turpitude, 
or tend to injure a party in his trade or busi
ness, are said to be "actionable per se." 
Barnes v. Trundy, 31 Me. 3'21 ; Lemons v. 
Wells, 78 Ky. 117 ; Mayrant v. Richardson, 1 
Nott & McC. 347, 9 Am. Dec. 707 ; Cady v. 
Brooklyn Union Pub. Co., 23 Misc. Rep. 409, 
51 N. Y. Supp. 198 ; Barnett v. Phelps, 97 Or. 
242, 191 P. 502, 503 ; Shaw v. Killingsworth, 
213 Ala. 655, 100 So. 138, 139 ; Du Pont Engi
neering Co. v. Nashville Banner Pub. Co. (D. 
C.) 13 F.(2d) 11816, 195 ; Ecuyer v. New ryork 
Life Ins. Co., 101 Wash. 247, 172 P. 359, 362. 
Words actionable at law without allegation 
of special damages are ordinarily designated 
as "actionable per se." Kluender v. Semann, 
203 Iowa, 68, 212 N. W. 300, 327. Words "ac
tionable per se" are those which law pre
sumes must actually, proximately, and nec
essarily damage defendant and for which 
general damages are recoverable ; words "ac
tionable per quod" are those not actionable 
per · se upon their face, but are only actionable 
in consequence of extrinsic facts showing cir
cumstances under which they were said or 
the damages resulting to slandered party 
therefrom. Smith v. Mustain, 210 Ky. 445, 
276 S. W. 1'54, 155, 4,4 A. L. R. 386. See, also, 
Libelous per se. 

4, 1, 18. 

ACT I O NS R ESC I'SSO RY. In Scotch law. 
These are either (1) actions of proper im
probation for declaring a writing · false or 
forged ; (2) actions of reduction-improbation 
for the production of a writing in order to 
ha ve it set aside or its effect ascertained un
der the certification that the writing if not 
produced shall be declared false or forged ; 
and (3) actions of simple reduction, for de
claring a writing called for null until pro
duced. Ersk. Prin. 4, 1, 5. 

Action u m  genera maxi me sunt servanda. The 
kinds of actions are especially to be preserved. 
Lofft 460. 

ACT I VE. That is in action ; that demands 
action ; actually subsisting ; the opposite of 
passive. An active debt is one which draws 
interest. An active trust is a confidence con
nected with a duty. An active use is a present 
legal estate. 

ACT I V E  TRUST. See Trust. 

ACT I V I TY. A recreational "activity" is a 
physical or gymnastic exercise, an agile per
formance, such as dancing. McClure v. 
Board of Education of City of Visalia, 38 Cal. 
App. 500, 176 P. 711, 712. 

ACTO N B U R N EL, STATUTE OF. In 
English law. A statute, otherwise called 
Statutu.m Mercatorum or de Merrcatoribus, 
the statute of the merchants, made at a par
liament held at the castle or village of Acton 
Burnel in Shropshire, in the 11th year of the 
reign of Edward I. 2 Reeves, Eng. Law, 158-
162. It was a statute for the collection of 
debts, the earliest of its class, being enacted 
in 1283. A further statute for t;he same ob
ject, and known as De Mercatoribus, was en
acted 13 Edw. 1. (co 3.). See Statute Mer
chant. 

ACT I O N ARE. L. Lat. (From actio, an ac- ACTOR. 
tion.) In old records. To :bring an action ; I n  Roman Law 
to prosecute, or sue. Thorn's Chron. ; Whis
haw. 

ACT I O NARY. A foreign commercial term 
for the proprietor of an action or share of 
a public company's stock ; a stockholder. 

ACT I O N ES LEG I S. In the Roman law. Le
gal or lawful action ; actions of or at law, 
(legitimce actiones.) Dig. 1, 2, 2, 6. 

ACT I O N ES N O M I N ATfE. (Lat. named ac
tions). In the English chancery. Writs for 
which there were precedents. The statute . of 
Westminster, 2, c. 24, gave chancery authority 
to form new writs in c.onsimili casu ; hence 
the action on the case. 

ACT I O NS. (Fr.) Shares of corporate stock. 
Compare Actionary. 

One who acted for another ; one who at
tended to another's business ; a manager or 
agent. A slave who attended to, transacted, 
or superintended his master's business or af
fairs, received and paid out moneys, and kept 
aecounts. Burrill. 

The word has a variety of closely-related mean
ings, very nearly corresponding with manager. 
Thus, actor d01"J1,inm, manager of his master's farm ; 
actor eceolesice, manager of church property ; actores 
provinciarum, tax-gatherers, treasurers, and man
agers of the public debt. 

Actor ecclesice.-An advoeate for a church ; one 
who pr()tects the temp ()ral interests of a church. 
Actor vilZce was the steward or head-bailiff ()f a 
town ()r village. Cowell. 

A plaintiff or complainant. In a civil or 
private action the plaintiff was often called 
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by the Romans "petit or;" in a pubUc action 
(causa publica) he was called "accusator." 
The defendant was called "reus," both in pri
vate and public causes ; this term, however, 
according to Cicero, (De Orat. ii. 43,) might 
signify either party, as indeed we might con
clude from the word itself. In a private ac
tion, the ' defendant was often called "ad
vorsarius," ibut either party might :oe called 
so. 

Also, the term is used of a party who, for 
the time being, sustains the burden of proof, 
or has the initiative in the suit. 

I n .old E:uropean Law 

A patron, proctor, advocate, or pleader ; 
one who acted for another in legal matters ; 
one who represented a party and managed his 
cause. Ap. attorney, bailiff, or steward ; one 
who managed or acted for another. The 
scotch "doer" is the literal translation. 

Actor qu i  contra regu lam quid adduxit, non est 
audiendus. A plaintiff (or pleader) is not ' to 
be heard who has advanced anything against 
authority, (or against the rule.) 

Actor seq uitur forum rei. Aecording as rei is 
intended as the genitive of res, a thing, or 
reus, a defendant, this phrase means : The 

. plaintiff follows the forum of the property in 
suit, or the forum of the defendant's resi
dence. Branch, 1\lax. 4. Home, Law Tr. 232 ; 
Story, Conff. L. § 325 k; 2 Kent 462. 

, 
Actore non probante reus absolvitur. When 
the plaintiff does not prove his case the de
fendant is acquitted (or absolved). Hob. 103. 

Actori i ncu m bit onus probandi. The burden of 
proof rests on the plaintiff, (or on the party 
who advances a proposition affirmatively.) 
Hob. 103. 

ACTD RNAY. In old Scotch law. An attor
ney. Skene. 

ACTR I X. Lat. A female actor ; a female 
plaintiff. Calvinus, Lex. 

Acts indicate the i ntention.  8 Co. 146b; Broom, 
:;\1 ax. 301. 

A CTS .oF C D U RT. Legal memoranda made 
in tfie admiralty courts in England, in the na
ture of pleas. 

ACTS .o F  POSSESS I .o N.  To constitute ad
verse possession, acts of possession must be 
such as, if seen by the party whose claim is 
sought to be divested, would apprise him that 
the party doing the acts claimed the owner
ship of the property. Crosby v. City of Green
ville, 183 Mich. 452, 150 N. W. 246, 248. 

ACTS .oF SED E R U N T. In Scotch law. Or
dinances for regulating the forms of proceed
ing, before the .court of session, in the ad
ministration of justice, made by the judges, 
who have the power by virtue ol a Scotch act 
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of parliament passed in 1540. EI:"sk. Prin. § 
14. 

ACTUAL. Real ; substantial ; existing pres
ently in act, having a valid objective exist
ence as opposed to that which is merely the
oretical or possible. 

Something real, in opposition to construc
tive or speculative ; something existing in act. 
Astor v. Merritt, 111 U. S. 202, 4 Sup. Ot. 413, 
28 L. Ed. 401 ; Kelly v. Ben. Ass'n, 46 App. 
Div. 79, 61 N.  Y. Supp. 394 ; State v. Wells, 
31 Oonn. 213 ; Pascagoula Nat. Bank v. Fed
eral Reserve Bank of Atlanta (D. C. Ga.) 3 F. 
(2d) 465, 467. It is used as a legal term in 
contradistinction to virtual or constructive as 
of possession or occupation ; Cleveland v. 
Crawford, 7 Hun (N. Y.) 616 ; or an actual set
tler, which implies actual residence ; McIn
tyre v. SherWOOd, 82 Cal. 139, 22 Pac. 937. 
An actual seizure means nothing mor:e than 
seizure, since there was no fiction of con
structive seizure before the act ; L. R. 6 
Exch. 203. 

Actually is opposed to seemingly, pretend
edly, or feignedly, as actually engaged in 
farming means really, truly, in fact ; In re 
Stra wbridge & Mays, 39 Ala. 367 ; Ayer & 
Lord Tie 00. v. Oommonwealth, 208 Ky. 606, 
271 S. W. 693, 694 ; Morris & 00. v. Common
wealth, 116 Va. 912, 83 S. E. 408, 411 ; Baron 
v. Wisnowski, 102 N. J. Law, 46, 130 A. 450, 
451. 

As to actual "Bias," " Damages," "Deliv
ery," "Eviction," "Fraud," "Malice," "Notice," 
"Occupation," "Ouster," "Possession," "Resi
dence," "Seisin," "Total Loss," see those titles. 

ACTUAL AUTH D R I TY. In the law of agen
cy, such authority as a principal intentionally 
confers on the agent, or intentionally or . by 
want of ordinary care allows the agent to be
lieve himself to possess. Oiv. Code Cal. § 
2316 ; Oomp. Laws N. D. 1913, § 6337. 

ACTUAL CASH VALUE. The fair or reason
able cash price for which the property could 
be sold in the market, in the ordinary course 
of business, and not at forced sale ; the price 
it will bring in a fair market after reasonable 
efforts to find a purchaser who will give the 
highest price. Montesano Lumber & Mfg. CO. 
V. Portland Iron Works, 94 Or. 677, 186 P. 428, 
432 ; Riverdale State Bank V. Schmidt, 123 
Kan. 39, 254 P. 383, 385 ; State V. Woodward, 
208 Ala. 31, 1)3 So. 826, 827 ; Birmingham F. 
Ins. 00. V. Pulver, 126 Ill. 329, 18 N. E. 804, 
9 Am. St. Rep. 598 ; Mack v. Lancashire Ins. 
00. (0. C.) 4 Fed. 59 ; Morgan's L. & T. R. S. 
S. 00. V. Board of Reviewers, 41 La. Ann. 
1156, 3 So. 507 ; Peavy-Wilson Lumber Co. v. 
Jackson, 161 La. 669, 109 So. 351, 352. 

ACTUAL CHANGE O F  PDSSESS I DN.  In 
statutes of frauds. An open, visible, and un
equivocal change of possession, manifested by 
the usual outward siins, as distinguished 
from 'a merely formal or constructive change; 
Randall v. Parker, 3 Sandf. (N. y�) 69 ; Murch 
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v. Swensen, 40 Minn. 421, 42 N. W. 290 ; Dodge ACrUM. Lat. ':a :deed,; something done. 
v. Jones, 7 Mont. 121, 14 Pac. 707 ; Stevens T. 
Irwin, 15 Cal. 503, 76 Am. Dec. 500. 

ACTUAL COST. The actual price paid for 
goods by a. party, in the case of a real bona 
fide purchase, and not the market value of the 
goods. Alfonso v. United States, 2 Story, 421, 
Fed. Cas. No. 188 ; United States v. Sixteen 
Packages, 2 Mason, 48, Fed. Cas. No. 16,303 ; 
Lexington, etc., R. Co. v. Fitchburg R. Co., 9 
Gray (Mass.) 226 ; Caldwell ' v. Hand, 149 Ga. 
589, 101 S. E. 582 ; Standard Auto Ins. Ass'n v. 
West, 203 Ky. 335, 262 S. W. 296, 297 ; Mayor 
and Aldermen of Worcester v. Boston & A. R. 
Co., 213 Mass. 567, 100 N. E. 1014, 1015. Com
pare First Nat. Bank v. Nash, 232 Mich. 380, 
205 N. W. 127, 128 ; FUlmore v. Johnson, 221 
Mass. 406, 109 N. E. 153, 155 ; Rock Milling & 
Elevator Co. v. Atchison, T. & S. F. Ry. Co., 
98 Kan. 478, 158 P. 859, 861 ; State v. Tono
pah Extension Mining Co., 49 Nev. 428, 248 
P. 835, 836 ; Ogunquit Village Corporation v. 
Inhabitants of Wells, 123 Me. 207, 122 A. 522, 
524'. 

ACTUAL MARI(ET VALU E. In custom laws. 
The price at which merchandise is freely of
fered for sale to all purchasers ; the price 
which the manufacturer or owner would have 
received for ' merchandise, sold in the ordi
nary course of trade in the usual wholesale 
quantities. United States v. Sischo (D. C. 
Wash.) 262 F. 1001, 1011. 

ACTUAL SALE. Lands are "actually sold" 
at a tax sale, so as to entitle the treasurer to 
the statutory fees, when the sale is completed ; 
when he has collected from the purchaser the 
amount of the bid. Miles v. Miller, 5 Neb. 
272. 
ACTUAL V I O LENCE. An assault with actu
al violence is an assault with physical force 
put in action, exerted upon the person assail
ed. The term violence is synonymous with 
physical force, and the two are used inter
changeably in relation to assaults. State v. 
Wells, 31 Conn. 210. Tanner v. State, 24 Ga. 
App. 132, 100 S. E. 44. 

ACTUAR I US. In Roman law. A notary or 
. clerk. One who drew the acts or statutes, 

or who wrote in brief the public acts. 
An officer who had charge of the public 

ba,ths ; an officer who received the money for 
the soldiers, and distributed it among them ; 
a notary. 

An actor, which see. Du Cange. 

ACTUARY. In English ecclesiastical law. A 
clerk that registers the acts and constitutions 
of the lower house Or convocation ; or a reg
istrar in a court christian. 

Also an officer appointed to keep savings 
banks accounts ; the computing officer of an 
insurance company ; a person skilled in cal
culating the value of life interests, annuities, 
and insurances. 

ACTUS. In the civll law. An act or action. 
Non tantum verbis, sed etiam actu; not only 
by words, but also by act. Dig. 46. 8. 5. 

A species of right of way, conSisting in the 
right of driving cattle, or a carriage, over the 
land subject to the servitude. Inst. 2, 3, pro 
It is sometimes translated a "road," and in
cluded the kind of way termed "iter," .or path. 
Lord Coke, who adopts the term "actU8" from 
Bradon, defines it a foot and horse way, vul
garly called "pack and prime way ;" but dis
tinguishes it from a cart-way. Co. Litt. 56a; 
Boyden v. Achenbach, 79 N. C. 539. 

I n Old English Law 

An act of parliament ; a statute. 8 Coke 
40. A distinction, however, was sometimes 
made between actus and statutum. Actus 
parliamenti was an act made by'the lords and 
commons ; and it became statutum, when it 
received the king's consent. Barring. Obs. St. 
46, note b. 

Actus curire nemi ne:m gravabit. An act of the 
court shall prejudice no man. J enk. Cent. 
118. Where a delay in an action is the act 
of the court, neither party shall suffer for it. 

Actus Dei nemin i  est d am nosus. The act of 
God is hurtful to no one. 2 Inst. 287. That 
is, a person cannot be prejudiced or held re
sponsible for . an accident occurring without 
his fault and attributable to the "act of God." 
See Act of God. 

Actus Dei nemin i  facit inju riam • .  The act of 
God does injury to no one. 2 Bl. Comm. 122. 
A thing which is inevitable by the act of God, 
which no industry can avoid, nor policy pre
vent, will not be construed to the prejudice 
of any person in whom there was no laches. 
Broom, Max. 230. 

Actus i nceptus, cujus perfectio pendet ex vol
u nt'ate partium,  revocari potest ; si autem pen
det ex voluntate tertire perso nre, vel ex conti n
genti, revocari non potesta An act already be
gun, the completion of which depends on the 
will of the parties, may be revoked ; but if it 
depend on the will of a third person, or on a 
contingency, it cannot be reVOked. Bac. Max. 
reg. 20. 

Actus judiciari us coram non judice i rritus hab
etur, de ministeriali autem a q uocunque .provenit 
ratum esto. A judicial act by a judge with
out jurisdiction is void ; but a ministerial act, 
from whomsoever proceeding, may be rati
ned. Lofft, 458. 

Actus legis nemini est dam nosus. The act of 
the law is hurtful to no one. An act in law 
shall prejudice no man. 2 Inst. 287. 

Actus legis nemin i  facit i nj u riam . The act of 
the law does injury to no one. 5 Coke, 116. 
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Actus legit iml  non recipiunt modum.  Acts re- AD CA PTUM VULG I.  Adapted to the com
quired to be done by law do not admit of qual- mon understanding. 
ification. Hob. 153 ; Branch, Princ. 

AD C O LL I G E N D U M. For collecting ;  as an 
Actus me invito factus non est" meus actus. An administrator or trustee ad, coUigend,um. 2 
act done by me, against my will, is not my act. Kent 414. 
Branch, Princ. 

Actus non facit .. eum,  nisi mens sit rea. An act 
does not make [the doer of it] guilty, unless 
the mind be guilty ; that is, unless the inten
tion be criminal. 3 Inst. 107. The intent and 
the act must both concur to constitute the 
crime. Lord Kenyon, O. J., 7 Term 514 ; 
Broom, Max. 306. 

Actus .. e pugnus non potest in esse produci. A 
repugnant act cannot be brought into bt'ing, 
i. e., cannot be made effectual. Plowd. 355. 

AD COLL I G E N D U M  B O NA D EFUNCT I .  
For collecting the goods of the deceased. See 
Administration of Estates. 

AD C O M M U N E  N O C U M E NT U M .  To the 
common nuisance� Broom & H. Com. 196. 

AD CO M M U N E M  LEGEM. At common law. 
The name of a writ of entry (now obsolete) 
brought tby the reversioners after the death of 
the life tenant, for the recovery of lands 
wrongfully alienated by him. 

AD C O M PARENDUM.  To appear. Ad com
parend,um, et ad, stand,um juri, to appear and 
to stand to the law, or abide the judgment of 
the court. Oro. Jac. 67. 

Actus servi in i is q uibus opera ej us co m m u ni
ter adhibita est, actus domini habetu r. The act 
of a servant in those things in which he is 
usually employed, is considered the act of 
his master. Lofft, 227. 

AD COM POTUM R E D D E N D UM. To render 
AD. 11at. At ; by ; for ; near ; on account an account. St. 'Vestm. 2, c. 11. 
of ; to ; until ; upon ; with relation to or con-

AD C U LPAM. Until misbehavior. cerning. 

AD A B U N DANT I O REM CAUTELAM. L. 
A D  C U R I A M  . . At a court. 1 Salk. 195. To 

Lat. For more albundant caution. 2 How. court. Ad, curiam vocare, to summon to court. 

State Tr. 1182. Otherwise expressed, ad, AD C USTAG IA. At the costs. Toullier ; 
cautelam em 8uperabund,anti. Id. 1163. Cowell ; Whishaw. 

AD ADM ITT E N D U M  C LE R I C U M .  For the 
admitting of the clerk. A writ in the nature 
of an execution, commanding the bishop to 
admit his clerk, upon the success of the lat
ter in a quare irnpedit. 

AD AL I U D  EXAM EN. To another tribunal ; 
belonging to another court, cognizance, or ju
risdiction. 

AD C USTU M. At the cost. 1 Bl. Comm. 314. 

AD DAM N UM. In pleading. "To the dam
age." The technical name of that clause of 
the writ or declaration which contains a 
statement of the plaintiff's money loss, or the 
damages which he claims. Cole v. Hayes, 78 
Me. 539, 7 At!. 391 ; Vincent v. Life Ass'n, 75 
Conn. '650, 55 Atl. 177. 

AD A L l U M  D I EM. At another day. A com- A D  DEFEND E N D U M. 

mon phrase in the old reports. Yearb. P. 7 Comm. 227. 
To defend. 1 Bl. 

Hen. VI. 13. 

AD ASS I SAS CA P I E N DAS. To take assises ; 
to take or hold the assises. Bract. fol. 110a; 
3 BI. Comm. 185, 352. Ad, a88·isam capien
dam�' to take an assise. Bract. fol. 110b. 

AD D I EM .  At a day ; at the day. Townsh. 
PI. 23. Ad, alium diem. At another day. Y. 
B. 7 Hen. VI, 13. Ad, certum d,iem, at a cer
tain day. 2 Strange, 747. So,lvit ad, d,iem; 
he paid at or on the day. 1 Chit. PI. 48:5. 
Ad ea qure freque'ntius accidunt jura adaptantu ... 

AD A U D I E N DAM CO NS I DE RAT I O N EM Laws are adapted to those cases which most 
C U R lfE. To hear the judgment of the court. frequently occur. 2 Inst. 137 ; Broom, Max. 
Bract. 383 b. 43. 
AD AU D I EN D UM ET TERM I NA N D UM.  To 
hear and determine. St. Westm. 2, cc. 29, 30. 
4: Bla. Com. 278. 

AD BARRAM. To the bar ; at the ,bar. 3 
How. State Tr. ,112. 

AD BAR RAM EVOCATUS. Called to the ,bar. 
1 Ld. Raym. 59. 

A D  CAM P I  PARTEM. For a share · of the 
field or land, for champert. ,Fleta, lib. · 2, Co 
36, § 4. 

Laws are adapted to cases which frequently 
occur. A statute, Which, construed according 
to its plain words, is, in all cases of ordinary 
occurrence, in no degree inconsistent or un
reasonable, should not ,be varied ,by construc
tion in every case, merell" because there is one 
possible Ibut highly improbable case in which 
the law would operate with great severity 
and against our notions of justice. The ut
most that can be contended is that the con
struction of the statute should be 'Varied in 
that particular case, so as to obviate. the in
justice. 7 Exch. 549 ; S Excb. 778. 
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AD EFFECTUM. To the effect, or end. Co. AD FUN DANDAM J U R I SD I CT I ON EM. To 
LUt. 204a; 2 Crabb, Real Prop. p. 802, § 2143. make the ,basis of jurisdiction. [1905] 2 K. 
Ad efjectum 8equentem, to the effect follow- B. 555. 
ing. 2 Salk. 417. 

AD GAO LAS D E L I B ERANDAS. To deliver 
AD EVERS I O N EM J U R I S  NOST R I .  To the the gaols ; to empty the gaols. Bract. fol. 
overthrow of our right. 2 Kent 91. l09b. Ad gaolam deliberandam; to deliver 

the gaol ; to make gaol delivery. Bract. fol. 
A D  EXCAM B I UM.  For exchange ; for com- 110b. 
pensation. Bract. fol. 12b, 37b. 

AD G RAVAMEN. To the grievance, injury, 
AD EXHJEREDAT I O NEM.  To the disheri- or oppression. Fleta, lib. 2, c. 47, § 10. 
son, or disinheriting ; to the injury of the 
inheritance. Bract. fol. 15a�' 3 Bl. Comm. 
288. Formal wards in the old writ of waste, 
which calls upon the tenant to appear and 
show cause why he hath committed waste 
and destruction in the place named, ad em
hr.eredationem, etc. ; 3 Bla. Com. 228 ; Fitz
herbert, Nat. Brev. 55. 

AD H O C. For this ; for this special purpose. 
An attorney ad hoc, or a guardian or curator 
ad hoc, is one appointed for a special purpose, 
generally to represent the client or infant in 
the particular action in which the appoint
ment is made. Sallier v. Rosteet, 108 La. 378, 
32 South. 383 ; Bienvenu v. Insurance Co., S3 
La. Ann. 212. 

AD EX ITUM. At issue ; at the end (of the 
pleadings.) Steph. PI. 24. AD H O M I N EM. To the person. A term used 

in logic with reference to a personal argu
AD FAC I EN D \J M. To do. Co. Litt. 204a. ment. 
Ad faciendum, 8ubjioiendum et recipiendum�' 
to do, submit to, and receive. Ad faciendam AD H U NC D I EM .  At this day. 1 Leon. 90. 
juratamillam ; to make up that jury. Fleta, 
lib. 2, c. 65, § 12. AD ID EM. To the same point, or effect. Ad 

idem facit, it makes to or goes to establish 
AD FACT U M  P RJESTA N D UM. In Scotch the same point. Bract. fol. 27b. 
law. A name descriptive of a class of obliga-
tions marked by unusual severity. A debtor AD I N DE. Thereunto. Ad inde requi&itu8, 

ad fac. prr.e8. is denied the benefit of the act thereunto required. Townsh. PI. 2,2. 

of grace, the privilege of sanctuary, and the AD I N F I N I TUM. Without limit ; to an in
ce88io bonorum; Erskine, Inst. lib. 3, tit. 3, finite extent ; indefinitely. 

. 
§ 62 ; Kames, Eq. 216. 

AD I NQU I R E N D U M. To inquire ; a writ of 
AD FEO D I  F I R M AM. To fee farm. Fleta, inquiry ; a judicial writ, commanding inquiry 
Ub. 2, c. 50, § 30. to be made of anything relating to a cause 

AD F I D EM .  In allegiance. 2 Kent, Comm. 
pending in court. Cowell. 

56. Subjects born ad fidem are those born in AD I NSTANTIAM. At the instance. 2 Mod. 
allegiance. 44. Ad instantiam parti8, at the instance of 

a party. Hale, Com. Law, 28. 

AD I NTER I M. In the meantime. An officer 
ad interim is one appointed to fill a temporary 
vacancy, or to discharge the duties of the 
office during the rubsence or temporary inca
pacity of its regular incumbent. 

A D  F I LU M  AQUJE. To the thread of the 
water ; to the central line, or middle of the 
stream. Usque ad filum aqur.e, as far as the 
thread of the stream. Bract. fol. 208b;  235a. 
A phrase of frequent occurrence in modern 
law ; of which ad medium filum aqur.e (q'. 'V.) 
is another form, and etymologically more ex
act. AD J U D I C I UM.  To judgment ; to court. Ad 

judioium pro'Vooare; to summon to court ; to 
AD F I LU M  V I JE. To the middle of the way ; commence an action ; a term of the Roman 
to the central line of the road. Parker v. law. Dig. 5, 1, 13, 14. 
Inhabitants of Framingham, 8 Metc. (Mass.) 
260. ' 

AD F I N EM. Abbreviated ad fin. To the end. 
It is used in citations to ,books, as a direction 
to read from the place designated to the end 
of the chapter, section, etc. Ad finem liti8, 
at the end of the suit. 

AD F I R MAM. To farm. Derived from an 
old Saxon word denoting rent. Ad firmam 
noctis was a fine or penalty equal in amount 
to the estimated cost of entertaining the king 
for one night. Cowell. Ad !eodi firmam, to 
fee farm. Spelman. 

BL.LAw DICT.(3D ED.)-4 

AD J U N G E N D U M  AUX I L I U M. To joining 
in aid ; to join in aid. See Aid Prayer. 

AD J U RA REG I S. To the rights of the king ; 
a writ which was brought by the king's clerk, 
presented to a living against those who en
deavored to eject him, to the prejudice of the 
king's title. Reg. Writs 61. 

A D  LARG U M .  At large : as, title at large ; 
assize at large. See Dane, Abr. c. 144, art. 16, 
§ 7. Also at liberty ; free, or unconfined. Ire 
ad largurn, to go at large. Plowc1. 37. 

At large ; giving details, or particuiars ; in 
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extenso. A special verdict was formerly AD PROSEQU E N DAM. To prosecute. 11 
called a verdict at large. Plowd. 92. MQd. 362. 

AD L I B I T U M. 
292. 

At pleasure. 3 Bla. Com. Ad proxi m u m  antecedens fiat re,latio n isi  im
pediatur sententhi. Relative words refer to 

AD L I TEM. For the suit ; for the purposes 
Qf the suit ; pending the suit. A "guardian ad 
litem is a guardian appointed to prosecute or 
defend a suit on behalf of a party incapaci
tated by infancy or otherwise. 

AD LUCRANDUM V E L  P E R D EN D UM. For 
gain 0'1' loss. Emphatic words in tbe Qld war
rants of attorney. Reg. Orig. 21, et seq. 
Sometimes expressed in English, "to lose and 
gain." Plowd. 201. 

AD MAJ O R E M ·  CAUTELAM. For greater 
security. 2 How. State Tr. 1182. 

A D  MAN UM.  At hand ; ready for use. Et 
querens sectam habe.at ad manum�' and the 
plaintiff immediately have his suit ready. 
Fleta, lib. 2, c. 44, § 2. 

AD M E D I U M  F I LUM AQUIE. TO' the middle 

the nearest antecedent, unless it be prevented 
by the context. Jenk. Cent. 180. 

AD PUN CTUM TEMPO R I S. At the pOint of 
time. StQ. Bailm. § 263. 

AD QUIE R I M O N I AM .  On complaint of. 

AD QU EM. TO' which. A term used in the 
computation of time or distance, as correlative 
to a quo; denotes the end or terminal point. 
See .A. QuO'. 

The terminus a quo is the point Qf beginning 
or departure ; the terminus ad quem, the end 
of the period or point of arrival. 

Ad questiones facti non respondent judioos; ad 
q uestiones legis non respondent jur'atores. 
Judges do not answer questions Qf fact ; ju
ries do not answer questions Qf law. 8 CQke, 
308 ; Co. Litt. 2f)5. 

" 

thread of the stream. See Ad Filum Aqure. Ad qUalstiones legis judices, e,t Mn j uratores, re
A D  M E D I U M F I LU M  V I lE. To the middle spon dent. Judges, and nQt jurQrs, decide ques
thread Qf the way. tions of law. 7 Mass. 279. 

AD M EL I US I N QU I R E N D U M. A writ di- AD Q U O D  C U RI A  CONCORDAV I T. T'o 
rected to a coroner commanding him to hold which the CQurt agreed. Yearb. P. 20 Hen. VI. 
a second inquest. See 45 Law J. Q. B. 711. 27. 

AD M O R D E N D U M  ASSU ETUS. Accustomed 
to' bite. ero. Car. 2'54. A material averment 
in declarations for damage done by a dog to 
persons or animals. 1 Chit. PI. 388 ; 2 Chit. 
PI. 597. 

AD N O C U M E NTUM. To the nuisance, or an
noyance ; to' the hurt or injury. Fleta, lib. 
2, c. 52, § 19. Ad nOCU1nentun'1> liberi tene
me'nti sui, to' the nuisance Qf his freehQld. 
Formal words in the Qld assise of nuisance. 
3 Bl. Comm. 221. 

Ad officiu m justiciariorum spectat, u nicuique 
coram eis placitanti justitiam ,exhibere. It is 
the duty of justices to' administer justice to 
every one pleading before them. 2 lnst. 451. 

AD O M I SSA V E L  M ALE A.P P R ET I AT A. 
With relation to' QmissiQns Qr wrQng inter
pretations. 3 Ersk. lnst. 9, § 36. 

A D  O P US. TO' the work. See 21 Harv. L. 

A D  QUOD DAM N U M .  The name of a writ 
formerly issuing frQm the English chancery, 
commanding the sheriff to make inquiry "to' 
what damage" a specified act, if, done, will 
tend. .Ad quod danimlm is a writ which ought 
to be sued before the king grants certain lib
erties, as a fair, market, or such like, which 
may be prejudicial to O'thers, and thereby it 
should be inquired whether it will be a preju
dice to' grant them, and to whom it will be 
prejudicial, and what prejudice will come 
thereby. ��here is alsO' anQther writ Qf ad 
quod damnum, if any one will turn a common 
highway and lay out another way as benefi
cial. Termes de la Ley. The writ Qf ad quod 
damnum is a cQmmon-law writ, in the nature 
of an original writ, issued by the prothQno
tary, and in condemnation proceedings is re
turnable to and subject to confirm'ation Qf the 
SuperiQr Court. Elbert v. Scott, 5 BQyce (Del.) 
1, 90 A. 587. 

Rev. 264, citing 2 Poll. & Maitl. 232 et seq. ; AD Q U O D  N O N  F U I T  R ESPONSUM. To 
Use. which there was no answer. A phrase used 

AD OSTEN D E N D UM.  To show. Formal in the reports, where a point advanced in ar-
gument by one party was not denied by the words in old writs. Fleta, lib. 4, c. 65, § 12. Qther ; Qr where a point Qr argument of coun-

AD O ST I U M  ECCLES I IE. At the dQor of the 
church. One Qf the five species Qf dower 
formerly recognized by the English law. 1 
Washb. Real Prop. 149 ; 2 BI. CQmm. 132. 

sel was not met or nQticed by the court ; O'r 
where an objection was met by the court, and 
not replied to by the counsel whO' raised it. 3 
Coke, 9 ;  4 Coke, 40. 

A D  P I OS USUS. Lat. For pious (religiQus or A D  RAT I O N EM PON E R E. TO' cite a person 
charitable) uses or purposes. Used with ref- to' appear. A technical expressiQn in the Qld 
erence to gifts and bequests. records of the Exchequer, signifying, to put 

BL.LAW DIeT. (3D E.D.) 
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to the bar and Interrogate as to a charge a s  universal as the terms wlll reach. 2 Eden, 
made ; to a rraign on a trial. 54. 

AD RECOGNOSCE N D UM. To recognize. AD USUM ET COMMOD UM. To the use and 
Fleta, lib. 2, c. 65, § 12. Formal words in old benefit. 
writs. 

Ad recte docendum oportet, p rimum inqulrere 
nomirta., quia re'ru m cognitio a no minibus rerum 
d'e'pendet. In order rightly to comprehend a 
thing, inquire first into the names, for a right 
knowledge of things depends upon their 
names. Co. Litt. 68. 

AD RECTUM. (L. Lat.) To right. To do 
right. To meet an accusation. To a�swer th(l 
demands of the law. Habeant eos ad rectum. 
They shall render themselves to answer the 
law, or to make satisfaction. Bract. fol. 124 b. 

AD R E PA RAT I O N EM ET SUSTENTAT I O N
EM. For repairing and keeping in suitable 
condition. 

AD R ESPO N D EN D UM. lnor answering ; to 
make answer ; words used in certain writs em
ployed for bringing a person before the court 
to make answer in defense in a proceeding, as 
in habeas corpus ad responcZendum and Capias 
ad respondendum, q. 'V. 

AD SAT I S FAC I EN D UM. To satisfy. The 
emphatic words of the writ of capias acZ satis
faciendum, which requires the sheriff to take 
the person of the defendant to satisfy the 
plaintiff's claim. 

AD .SECT AM. At the suit of. Commonly 
abbreviated to ads. Used in entering and in
dexing the names of cases, where it is desired 
that the name ttf the defendant should come 
first. Thus, "B. ads. A." indicates that B. is 
defendant in an action brought by A., and the 
title so written would be an inversion of the 
more usual form "A. 1/. B." 

AD VALENTI AM. To the value. See Ad Va-
lorem. 

AD VALO REM. According to value. Duties 
are either ad. valorem or specific; the former 
when the duty is laid in the form of a per
centage on the value of the property ; the lat
ter where it is imposed as a fixed sum on each 
article of a class without regard to its value. 
The term ad valorem tax is as well defined 
and fixed as any other used in political econ
omy or legislation, and simply means a tax or 
duty upon the value of the article or thing 
subject to taxation. Bailey v. Fuqua, 24 Miss. 
501 ; Pingree v. Auditor General, 120 Mich. 
95, 78 N. W. 1025, 44 L. R. A. 679 ; Blue Coach 
Lines v. Lewis, 294 S. W. 1080, 1083, 220 Ky. 
116. 

AD VENTREM I NS P I C I ENDUM.  To inspect 
the womb. A writ for the summoning of a jury 
of matrons to determine the question of preg
nancy. 

Ad vim majorem vel ad casus fortuitus non tene
tur quis, nisi sua oul pra intervenerit. No one 
is held to answer for the effects of a superior 
force, or of accidents, unless his own fault 
has contributed. Fleta, lib. 2, c. 72, § 16. 

AD V I TAM. For life. Bract. fol. 13b. In 
feodo, vel ad vitam; in fee, or for life. Id. 

AD V I TAM AUT C U LPAM. For life or until 
fault. Words descriptive of a tenure of office 
"for life or good behavior," equivalent to 
quamdiu bene se gesserit. 

AD VOLU NTATEM. At will. Bract. fol. 270,. 

AD ST U D E N D U M  ET O RA N D U M .  For Ad vo-luntatem domini, at the will of the lord. 
studying and praying ; for the promotion of AD WARACT UM. To fallow. Bract. fol. learning and religion. A phrase applied to 228b. See Waractum. 
colleges and universities. 1 Bl. Comm. 467 ; 
T. :Itaym. 101. ADAPTED. Capable of use. People v. Dor-

AD TERM I N UM A N N O  RUM.  F'Or a term of 
rington, 221 Mich. 571, 191 N. W. 831, 832. 

years. 

AD TERM I N U M Q U I  P R ETE R I T. For a 
term which has passed. Words in the Latin 
form of the writ of entry employed at common 
la w to recover, on behalf of a landlord, posses
sion of premises, from a tenant holding over 
after the expiration of the term for which they 
we�e demised. See Fitzh. Nat. Brev. 201. 

ADA WLUT. Corrupted fr,om Adalat, justice. 
equity ;  a court of justice. The terms "De� 
wanny Adawlut" arid ."Foujdarry Adawlut" 
denote the civil and criminal courts of justice 
in India. Wharton. 

, 
ADCORDAB I L I S  D E NA R I I . Money paid by 
a vassal to his lord upon the selling or ex
changing of a feud. Enc. Lond. 

Ad tristem partem stren ua est suspicio. Sus-
picion lies heavy on the unfortunate side. ADD. To unite ; attach ; annex ; JOIn. 

Board of Com'rs of Hancock County v. State, 
AD T U N C  ET I B I DEM. In pleading. The 119 Ind. 473, 22 N. E. 10. 

. 

Latin name of that clause of an indictment 
containing the statement of the SUbject-matter 
"then and there being found." 

AD U LT rMAM V I M  TERM I N ORUM.  To the 
most e:s:tended import of the terms ; in a sense 

AD D I C ER E. Lat. In the civil law. To ad
judge or condemn ; to assign, allot, or deliver ; 
to sell. In the Roman law, adA.ico was one af 
the three words used to express the extent of 
the civil jurisdiction of the prretors. 
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A D D I CT. As defined in Acts 1894, No. 157, 
one who has acquired the habit of using spir
ituous liquors or narcotics to such an extent 
as to deprive him of reasonable self-control. 
Interdiction of Gasquet, 85 So. 884, 888, 147 
La. 722. 

A D D I CT I O. In the Roman law. The giving 
up to a creditor of his debtor's person by a 
magistrate ; also the transfer of the (de
ceased) debtor's goods to one who assumes his 
liabilities. 

Additio probat minoritatem.  An addition [to 
a name] proves or shows minority or inferiori
ty. 4 Inst. 80 ;  Wing. Max. 211, max. 60. 
That is, if it be said that a man has a fee tail, 
it is less than if he has the fee. 

This maxim is applied by Lord Coke to 
courts, and terms of law ; minoritas being un
derstood in the sense of difference, inferiority, 
or qualification. Thus, the style of the king's 
bench is coram rege, and the style of the court 
of chancery is coram domino rege in cancel
laria; the addition showing the difference. 4 
Inst. 80. By the word "fee" is intended fee
simple, fee-tail not being intended by it, unless 
there be added to it the addition of the word 
"tail." 2 Bl. Ct.limm. 106 ; Litt. § 1. 

A D D I T I ON.  Whatever is added to a man's 
llame by way of title or description. Gowell. 

In English law, there are four kinds of additions, 
-additions of estate, such as yeoman, gentleman, 
esquire ; additions of degree, or names of dignity, 
as knight, earl, marquis, duke ; additions of trade, 
mystery, or ()(;cupation, as scrivener, painter, ma.
son, carpenter ; and additions of place of residence, 
as London, Chester, etc. The only additions recog
nized in American law are those of mystery and 
residence. 

At common law there was no need of addition in 
any case ; 2 Ld. Raym. 988 ; it was required only 
by stat. 1 Hen. V. o. 5, in cases where process of 
outlawry lies. In all other cases it is only a de
scription of the person, and common reputation is 
sufficient ; 2 Ld. Raym. 849. 

In addition to means not exclusive of, but 
by way of increase or accession to. In re 
Daggett's Estate, 2 Con. Sur. 230, 9 N. Y. S. 
652 ; Washington Loan & Trust Co. v. Ham
mond, 51 App. D. O. 260, 278 F. 569, 571. 

I n the Law of I nsurance 
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I n the Law of Liens 

Within the meaning of the mechanic's lien 
law, an "addition" to a building must be a lat
eral addition. It must occupy ground without 
the limits of the building to which it consti
tutes an addition, so that the lien shall be 
upon the building formed by the addition and 
the land upon which it stands. An alteration 
in a former building, by adding to its height, 
or to its depth, or to the extent of its interior 
accommodations, is merely an "alteration," 
and not an "addition." Putting a new story 
on an old building is not an addition. Up
dike v. Skillman, 27 N. J. Law, 132. See, 
also, · Lamson v. Maryland Oasualty Co., 196 
Iowa, 1185, 194 N. W. 70, 71. 

An "addition" is that which has become united 
with or become a part of. See Georgia Southern & 
F. Ry. Co. v. Tifton Produce Co., 160 Ga. 213, 127 
S. E. 771, 772 ; Judge v. Bergman, 258 Ill. 246, 101 
N. E. 574, 576 ; In re Thorn's Estate, 183 Cal. 512, 
192 P. 19, 22. 

I n  French Law 

A supplementary process to obtain addition
al information. Guyot, Repert. 

A D D I T I O NA L. This term embraces the idea 
of joining or uniting one thing to another, so 
as thereby to form one aggregate. Hurst 
Home Ins. Co. v. Deatley, 175 Ky. 728, 194 S. 
W . . 910, 911, L. R. A. 1917E, 750 ; Rose v. Sul
livan, 56 Mont. 480, 185 P. 562, 563 ; Payne v. 
Albright (Tex. Civ. App.) 235 s. W. 288, 289 ; 
Griebel v. School Dist. No. 6 of Rooks County, 
110 Kan. 317, 203 P. 718, 719. Thus, "addi
tional security" imports a . security, which, 
united with or joined to the ' former one, is 
deemed to make it, as an aggregate, sufficient 
as a security from the beginning. State v. 
Hull, 53 Miss. 626 ; Searcy v. Cullman County, 
196 Ala. 287, 71 So. 664, 665. 
ADD I T I ONAL B U RD EN. See Eminent Do
main. 

AD D I T I O NA LES. In the law of contracts. 
Additional terms or propositions to be added 
to a former agreement. 

. 

ADD LED. Stupid, muddled, foolish. Wind
ham v. State, 93 Tex. Cr. R. 477, 248 S. W. 51, 
54. 

A D D LE D  PARL I AM ENT. The parliament 
The word "addition," as applied to build- which met in 1614. It sat for but two months 

ings, usually means a part added or joined to and none of its bills received the royal assent. 
a main building. Globe & Rutgers Fire Ins. Taylor, Jurispr. 359. 
Co. v. Hamilton, 65 Ind. App. 541, 116 N. E. 
597, 599 ; Agnew v. Sun Ins. Office, 167 Wis. A D D O N E, Addonne. L. Fr. Given to. Kel-
456, 167 N. W. 829 ; Myerstein v. Great Amer- ham. 
ican Ins. Co., 82 Oal. App. 131, 255 P. 220, 
222 ; Henry ' Clay Fire Ins. Co. v. Crider, 191 
Ky. 121, 229 S. W. 128. It may also apply to 
buildings appurtenant to some other building 

though not actually in physical contact there
with. Seeds v. Royal Ins. Co., 75 Pa. Super. 
Ct. 302, 304 ; Taylor v. Northwestern Nat. 
Ins. Co., 34 Oal. App. · 471, 167 · P. 899. 

A D D R�ESS. That part of ' a  bill in equity 
wherein is given the appropriate and techni
cal description of the court in which the bill 
is filed. 

In Legislation. A formal request addressed 
to the executive by . one or both branches of 
the legislative body, requesting him to per-



form some act. It is provided as a means for 
the removal of judges deemed unworthy, 
though the causes of removal would not war
rant impeachment. It is not provided for in 
the Constitution of the United States ; and 
even in those states where the right exists 
it is exercised but seldom. 

A place of business or residence. 

A D D R ESS TO T H E  C ROWN. When the roy
al speech has been read in Parliament, an ad
dress in answer thereto is moved in both hous
es. Two members are selected in each house 
by the administration for moving and second
ing the address. Since the commencement of 
the session 1890,-1891, it has been a single res
olution expressing their thanks to the sover
eign for his gracious speech. 

A D D UCE. To present, bring forward, offer, 
introduce. Used particularly with reference 
to evidence. Tuttle v. Story County, 56 Iowa, 
316, 9 N. W. 292. 

"The word 'adduced' is broader in its signifi
cation than the word 'offered,' and, looking to 
the whole statement in relation to' the evi
dence below, we think it sufficfently appears 
that all of the evidence is in the record." 
Beatty v. O'Connor, 106 Ind. 81; 5 N. E. 880 ; 
Brown v. Griffin, 40 Ill. App. 558. 

ADEEM. To take away, recall, or revoke. 
To satisfy a legacy by some gift or substituted 
disposition, made by the testator, in advance. 
Tolman v. Tolman, 85 Me. 317, 27 Atl. 184. 
See Ademption. 

In case the identical thing bequeathed is not in 
existence, or has been disposed of and does not 
form part of the testator's estate at the time of his 
death, the legacy is "extinguished" or "adeemed," 
and the legatee's rights are gone. Welch v. Welch, 
U3 So. 197, 198, 147 Miss. 728. 

A D ELANTA D O. In Spanish law. The mili
tary and political governor of a frontier prov
ince. This office has long since been abolished. 
Also a president or president judge ; a judge 
having jurisdictiO'n over a kingdom, or over 
certain provinces only. So called from bav
ing authority over the judges of those places. 
Las Partidas, pt. 3, tit. 4, 1. 1. 

A D EL I N G, or ATH E L I N G .  Noble ; excellent. 
A title of honor among the Anglo-Saxons, 
properly belQnging to' the king's children. 
Spelman. 

A D E M PT I O. Lat. In the civil law. A revoca
tion of a legacy ; an ademption. Inst. 2, 21, 
Pl'. Where it was expressly transferred frQm 
one person to another, it was called translatio. 
Id. 2, 21, 1 ;  Dig. 34, 4. 

A D E M PT I ON.  The revocation, recalling, can
cellation, or extinction of a legacy, according 
to the apparent intention of the testator, im; 
plied by the law frQm acts done by him in his 
life, though such acts do not amount to an ex
press revocatiQn of it. Kenaday v. Sinnott, 
179 U. S. 600, 21 Sup. Ct. 233, 45 L. Ed. 339 ; 

ADEQUA'1'E OAUSE 

Burnham v. CQmfort, 108 N. Y. 535, 15 N. E. 
710, 2 Am. St. Rep. 462 ; TantQn v: Keller, 
167 Ill. 129, 47 N. E. 376 ; CQwles v .. Cowles, 
56 Conn. 240, 13 AU. 414 ; Johns Hopkins Uni
versity v. Uhrig, 145 Md. 114, 125 A. 606, 610 ; 
Elwyn v. De Garmendia, 148 Md. 109, 128 A. 
913, 914, 40 A. L. R. 553 ; Lamkin v. Kaiser 
(Mo. App.) 256 S. W. 558, 5'59 ; King v. Sellers, 
194 N. C. 533, 140 S. E. 91, 92 ; In re Good
fellow's Estate, 166 Cal. 409, 137 P. 1'2, 15. 

"The WQrd 'ademption' is the most signifi
cant, because, being a term of art, and never 
used for any other purpose, it does not sug
gest any idea foreign to that intended to be 
conveyed. It is used to describe the act by 
which the testator pays to his legatee, in his 
life-time, a general legacy which by his will 
he had prQPosed to give him at his death. (1 
Rop. Leg. p. 365.) It is also used to denQte 
the act by which a specific legacy has become 
inoperative on account of the testator having 
parted with the subject." Langdon v. Astor, 
16 N. Y. 40 . . 

Ademption, in strictness, is predicable Qnly 
of specific, and satisfaction of general leg
acies. Beck v. McGillis, 9 Barb. (N. Y.) 35, 
'56 ;  Langdon v. Astor, 3 Duer (N. Y.) 477, 
541 ; Kramer v. Kramer (C. C. A. Ga.) 201 F. 
248, 253. See Advancement. 

AD EO. Lat. SO', as. Adeo plene et integre, 
as fully and entirely. 10 CQke, 65. 

ADEQUATE. Sufficient ; prop()rtionate ; 
equally efficient ; equal to' what is required ; 
suitruble to the case or Qccasion ; satisfactory. 
Elbert CQunty v. Brown, 16 Ga. App. 834, 86 
S. E. 651, 652 ; Nagle v. City of Billings, 77 
Mont. 205, 250 P. 44·5, 446. 
A D EQUATE CARE. Such care as a man of 
ordinary prudence 'Would himself take under 
similar circumstances to avoid accident ; care 
proportionate to' the risk to' be incurred. Wal
lace v. WilmingtQn & N. R. Co., 8 Houst. (Del.) 
529, 18 AU. 818. 

A D EQUATE CAUSE. Sufficient cause for a 
particular purpose. Pennsylvania & N. Y. 
Canal & R. ·Co. v. Mason, 109 Pa. 296, '58 Am. 
Rep. 722. In criminal law, adequate cause 
for the passion which reduces a homicide com
mitted under its influence from the grade of 
murder to manslaughter, means such cause 
as would commQnly prQduce a degree of an
ger, rage, resentment, or terrQr, in a person 
of ordinary temper, sufficient to render the 
mind incapable of cool reflection. Insulting 
words or gestures, or an assault and battery 
so slight as to show no intention to inflict 
pain or injury, 0'1' an injury to property unac
companied by violence are not adequate 
causes. McKaskle v. State, 96 Tex. Cr. R. 638, 
260 S. W. 588, 589 ; Pickens v. State, 86 Tex. 
Cr. R. 657, 218 S. W. 755, 758 ; Vollintine v. 
State, 77 Tex. Cr. R. 522, 179 S. 1V. 108 ; 
Solis v. State, 76 Tex. Cr. R. 230, 174 S. W. 
343, 344 ; Lamb v. State, 75 Tex. Cr. R. 75, 
169 S. W. 1158, 1163 ; Wisnoski v. State, 68 



ADEQUATE OOMPENSATION . 

Tex. Cr. R. 3812, 153 S. W. 316, 318 ; Gard
ner V. State, 40 Tex. Cr. R. 19, 48 S. W. 170 ; 
Williams v. State, 7 Tex. App. 396 ; Boyett 
v. State, 2 Tex. App. 100. 

ADEQUAT E  CO M P E N SAT I O N  (to be award
ed to one whose property is taken for public 
use under the power of eminent domain 
means the full and just value of the property, 
payable in money. Buffalo, etc., R. Co. v. Fer
ris, 26 Tex. 588. It includes interest. Texar
kana & Ft. S. Ry. Co. v. Brinkman (Tex. 
Civ. App.) 288 S. W. 852, 853. It may inclJ.lde 
the cost or value of the property to the own
er for the purposes for which he designed it. 
Elbert County v. Brown, 16 Ga. App. 834, 86 
S. E. 651, 656. 

AD EQUATE CONSI D E RAT I O N .  One which 
is equal, or reasonably proportioned, to the 
value of that for which it is given. 1 Story, 
Eq. Jur. §§ 244-247. An adequate considera
tion is one which is not so disproportionate 
as to shock our sense of that morality and 
fair dealing which should always characterize 
transactions between man and man. Eaton v. 
Patterson, 2 Stew. & P. (Ala.) 9, 19 ; U. S. 
Smelting, Refining & Milling Co. v. Utah Pow
er & Light Co., 58 Utah, HiS, 197 P. 902, 905 ;  
Schader v. White, 173 Cal. 441, 160 P. 557, 
'559 ; Greenwood v. Greenwood, 96 /Kan. 591, 
152 P. 657. 659 ; In re Felton's Estate, 176 
Cal. 663, 169 P. 392, 394. 

AD EQUATE P ROVOCAT I O N.  An' adequate 
provocation to cause a sudden transport of 
passion that may suspend the exercise of judg
ment and exclude premeditation and a pre
viously formed design is one that is calculated 
to excite such anger as might obscure the 
reason or dominate the volition of an ordi
nary reasonable man. Rivers v. State, 75 Fla. 
401, 78 So. 343. 344 ; Commonwealth v. Webb, 
252 Pa. 187, 97 A. 189, 191. 

ADEQUATE R E M E DY. One vested in the 
complainant, to which he may at all time� re
sort at his own option, fully and freely, with
out let or hindrance. Wheeler v. Bedford, 54 ,  
Conn. 244. 7 Atl. 22 ;  George S . .chatfield Co. 
v. Reeves, 87 Conn. 63, 86 A. 7i50, 751, L. R. 
A. 1916D, 321 ; Chicago & N. W. R. Co. v. 

Railroad and Warehouse Commission of 
Minnesota (D. O. Minn.) 280 F. 387, 392. A 
remedy which is plain and complete and as 
practical and efficient to the ends of justice 
and its prompt administration as the remedy 
in equity. Keplinger v. Woolsey, 4 Neb. (Un
of.) 282, 93 N. W. 1008 ; St. Louis-San Fran
cisco Ry. .co. v. McElvain (D. C. Mo.) 253 
If'. 123, 135 ; Blaekstone Hall Co. v. Rhode 
Island Hospital Trust Co. ,  39 R. 1. 69, 97 A. 
484, 488 ; Jones v. Stearns, 97 Vt. 37, 122 A. 
116, 119, 31 A. L. R. 653 ; Dells Paper & Pulp 
Co. v. Willow River Lumber Co., 170 Wis. 
19, 173 N. W. 317, ,322 ; Cook v. Panhandle 
Refining Co. (Tex. Civ. App.) 267 S. W. 1070, 
1073. A remedy that affords complete relief 
with reference to the particular matter in con-
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troversy, and is appropriate to the cIrcum
stances of the case. City of Mt. Vernon v. 
Berman & Reed, 100 Ohio St. 1, 125 N. E. 
116, 120 ; State v. Huwe, 103 Ohio St. 54B, 
134 N. E. 456, 459. A remedy to be adequate, 
precluding resort to mandamus, must not only 
be one placing relator in statu quo, but must 
itself enforce in some way performance of the 
particular duty. State v. Erickson, 104 Conn. 
542, 133 A. 683, 686. 

ADESSE. In the civil law. To be present ; 
the opposite of abesse. Calvin. 

A D E U. Without day, as when a matter is 
finally dismissed Iby the court. Alez adeu, go 
without day. Y. B. 5 Edw. II. 173. See 
Adieu. 

A D FERRUM I NAT I O .  In the civil law. The 
welding together of iron ; a species of adr 
junctio, (q. v.). Called also terruminatio. 
Mackeld. Rom. Law, § 276 ; Dig. 6, 1, 23, 5. 

A D H E REN C E. In Scotch law. The name 
of a form of action by which the mutual ob
ligation of marriage may be enforced by ei
ther party. Bell. It corresponds to the Eng
lish action for the restitution of conjugal 
rights. Wharton. 

A D H E R I NG.  Joining, leagued with, cleaving 
to ; as, "adhering to the enemies of the United 
States." 

Rebels, 'being citizens, are not "enemies," 
within the meaning of the constitution ; 
hence a conviction for treason, in promoting a 
rebellion, cannot be sustained under that 
branch of the constitutional definition which 
speaks of "adhering to their enemies, giving 
them aid and comfort." United States v. 
Greathouse, 2 Abb. (U. S.) 364, Fed. Cas. No. 
15,254. 

AD H ES I O N. The entrance of another state 
into an existing treaty with respect only to a 
part of the principles laid down or the stipu
lations agreed to. Opp. Int. L. § 533. 
. Properly speaking, by adhesion the third 

state ibecomes a party only to such parts as 
are specifically agreed to, and by accession it 
accepts and is bound by the whole treaty. See 
Accession. 

AD H I BERE. In the civil law. To apply ; to 
employ ; to exercise ; to use. Adhibere 
diligentiam, to use care. Adhibere vim, to 
employ force. 

A D I AT I O N .  A term used in the laws of Hol
land for the application of property by an ex
ecutor. Wharton. 

AD I EU. L. :iT. Without day. A common 
term in the Year Books, implying final dis
missal from court. 

AD
'
I PO.CERE. A waxy substance,(chemically 

margarate of ammonium or ammoniacal soap) 
formed . by the decomposition of animal mat
�er p�otected frQm the air but . subjected to 



moIsture ; · In medical jurisprudence, the sub
stance into which a human cadaver is con
verted which has been buried for a long time 
in a saturated soil or has lain long in water. 

AD I RA TUS. Lost ; strayed ; a price or value 
set upon things stolen or lost, as a recompense 
to the owner. Cowell. 

AD I T. In mining law, an entrance or ap
proach ; a horizontal excavation used as an 
entrance to a mine, or a vent by which ores 
and water are carried away ; an excavation 
"in and along a lode," which in statutes of 
Colorado and other mining states is made the 
equivalent of a discovery shaft. GTay v. 
Truby, 6 Colo. 278 ; Electro-Magnetic M. & 
D. Co. v. Van Auken, 9 Golo. 204, 11 P. 80. 

A D I TUS. An approach ; a way ; a public 
way. Co. Litt. 56a. 

A DJACENT. Lying near or close to ; some
times, contiguous. Adjaoent implies that the 
two objects are not widely separated, though 
they may not actually touch, while adjoining 
imports that they are so joined or united to 
'each other that no third object intervenes. 
City of Hutchinson v. Danley, 88 Kan. 437, 
129 P. 163, 164 ; Martin v. Lown, 111 Kan. 752, 
208 P. 565 ; Hewey v. Cudahy Packing Co. 
(C. C. A. Kan.) 269 F. 21, 23 ; Charles Wolff 
Packing Co. v. Travelers' Ins. Go., 94 Kan. 
-630, 146 P. 1175, 1177 ; People v. Keechler, 194 
Ill. 235, 62 N. E. 525 ; Hanifen v. Armitage 
(C. C.) 117 Fed. 845 ; McDonald v. Wilson, 59 
Ind. 54 ; Wormley v. Wright County, 108 
Iowa, 232, 78 N. W. 824 ; Hennessy v. Douglas 
County, 99 Wis. 129, 74 N. W. 983 ; Yard v. 
Ocean Beach Ass'n, 49 N. J. Eq. 306, 24 At!. 
729 ; Henderson v. Long, 11 Fed. Cas. 1084 ; 
Yuba County v. Kate Hayes Min. Co., 141 Cal. 
360, 74 Pac. 1049 ; United States v. St. An
thony R. Co., 192 U. S. 524, 24 Sup. Ct. 333, 48 
IJ. Ed. 548. But see Wilson v. Greenville 
County, 110 S. C. 321, 96 S. E. 301, 302 ; Na
tional Optical Co. v. U. S. Fidelity & Guar
anty Co., 77 Golo. 130, 235 P. 343, 344 ; Miller 
v. Cabell, 81 Ky. 184 ; In re Sadler, 142 Pa. 
511, 21 Atl. 978. 

"Adjacent" is a word of flexible meaning, depend
ing- upon context and subject matter. U. S. v. R
Co.; 31 F. 886 ; Johnston v. Davenport Brick & T'ile 
Co. (D. C. Iowa) 237 F. 668, 669 ; Scotton v. Wright, 
13 Del. Ch. 214, 117 A. 131, 135 ; Hoopes v. City of 
Omaha, 99 Neb. 4&), 156 N. W. 1047, 1048 ; City of 
Baltimore v. Williams, 129 Md. 290, 99 A. 362, 364 ; 
Nomath Hotel Co. v. Kansas City Gas Co., 204 Mo. 

App. 214, 223 S. W. 975, 982. 
Under a statute authorizing a city to op·erate a 

waterworks for such city and adjacent territory, 

"adjacent territory" means the suburbs of the city 
not within the limits of another municipality. 

Johnson City v. Weeks, 133 Tenn. m, 180 S. W. 327, 
328, 3 A.L.R. 1431. 

ADJECTIVE LAW. The aggregate of rules 
of procedure or practice. As opposed to that 
body of law which the courts are establi�hed 
to administer, \called "substantive law,") it 

means the rules according to which the su� 
stantive law is administered. That part of 
the law which provides a method for enforc
ing or maintaining rights, or obtaining re
dres·s for their invasion. Anderson v. Wirk
man, 67 Mont. 176, 215 P. 224, 227. 

ADJO I N I N G. The word in its etymological 
sense, means touching or contiguous, as dis
tinguished from lying near to or adjacent. 
Broun v. Texas & N� O. R. Co. (Tex. Civ. App.) 
295 S. W. 670, 674 ; Plainfield-Union Water 
Co. v. Inhabitants of City of Plainfield, 84 
N. J. Law, 634, 87 A. 448, 450. And the same 
meaning has been given to it when used in 
statutes. City of New York v. Alheidt, 151 
N. Y. S. 463, 464, 88 Misc. 524. See Adjacent. 

ADJ O U RN.  To put off ; defer ; postpone. To 
postpone action of a convened court or body 
until another time specified, or indefinitely, 
the latter being usually called to adjourn sine 
die. Bispham v. Tucker, 2 N. J. Law, 253 ; 
Reynolds v. Cropsey, 241 N. Y. 389, 150 N. E. 
303 ; Village of Coon Valley v. Spellum, 190 
Wis. 140, 208 N. W. 916, 917. 

The primary signification of the term "ad
journ" is to put off or defer to another day 
specified. But it has acquired 31so the mean
ing of suspending business for a time,-defer
ring, delaying. Probably, without some limi
tation, it would, when used with reference to 
a sale on foreclosure, or any judicial proceed
ing, properly include the fixing of the time 
to which the postponement was made. La 
Farge v. Van Wagenen, 14 How. Prac. (N. Y.) 
54 ; People v. Martin, 5 N. Y. 22 ; Waldrop 
v. Kansas City Southern Ry. Co., 131 Ark. 453, 
199 S. W. 369, 371, L. R. A. 1918B, 1081 ; Town 
of Athens v� Miller, 190 Ala. 82, 66 So. 702, 
704. 

ADJOURNAL. A term applied in Scotch law 
and practice to the records of the criminal 
courts. . The original records of criminal 
trials were called "bukis of adiornale," or 
"books of adjournal," few of which are now 
extant. An "act of adjournal" is an order of 
the court of justiciary entered on its minutes. 

Adjournamentum est ad d iem dicere seu diem 
dare.  An adjournment is to appoint a day 
or give a day. 4 Inst. 27. Hence the formu
la "eat sine die." 

ADJ O U R NATU R. L. Lat. It is adjourned. 
A word with which the old reports very fre
quently conclude a case. 1 Ld. Raym. 602 ; 1 
Show. 7- ;  1 Leon. 88. 

ADJO U RN E D  SU M M O NS. A summons tak
en out in the chambers of a judge, a nd aft
erwards taken into court to be argued by 
counsel. 

ADJ O U R N ED TERM. In practice. A con
tinuance, by adjournment, of a regular term. 
Harris v. Gest, 4 Ohio St. 473 ; Kingsley v. 
Bagby, 2 Kan. App. 23, 41 P. 991. Distin
guished from an "additional term," which is a 



ADJOUltNMEN'l" 

distinct term. Id. An adjourned term Is a 
continuation of a previous or regular term ; it 
is the same term prolonged, and the power of 
the court over the business which has been 
done, and the entries made at the regular 
term, continues. Van Dyke v. State, 22 Ala. 
57 ; Carter v. State, 14 Ga. App. 242, 80 S. E. 
533, 534. 

ADJO U R N M ENT. A putting off or postpon
ing of business or of a session until another 
time or place ; the act of a court, legislative 
body, public meeting, or officer, by which the 
session or assembly is dissolved, either tem
porarily or finally, and the business in hand 
dismissed from consideration, either definite
ly or for an interval. If the adjournment is 
final, it is said to be sine die. See Johnson 
City v. Tennessee Eastern Electric Co., 133 
Tenn. 632, 182 S. W. 587, 589. 

I n  the Civil Law 

A calling into court ; a summoning at an 
appointed time. Du Cange. 

I n  General 

-Adjourn ment day. A further day appointed 
by the judges at the regular sittings at nisi 
priu8 to try issue of fact not then ready for 
trial. 

-Adjourn ment day in error. In English prac
tice. A day appointed some days before the 
end of the term at which matters left undone 
on the affirmance day are finished. 2 Tidd, 
Pro 1176. 

-Adjournment in eyre. The appointment of a 
day when the justices in eyre mean to sit 
again. Cowell ; Spelman. 

ADJUDGE. To pass on judicially ; to decide, 
settle, or decree ; to sentence or condemn. 
Webb V. Bidwell, 15 Minn. 479 (Gil. 394) ; 
Western Assur. Co. v. Klein, 48 Neb. 904, 67 
N. W. 873 ; Blaufus v. People, 69 N. Y, , 107, 25 
.Am. Rep. 148. Compare Edwards V. Hellings, 
99 Cal. 214, 33 Pac. 799. To adjudicate. Han
ey V. Neace-Stark Co., 109 Or. 93, 216 P. 757, 
762 ; Dobbins V. Economic Gas Co., 182 Cal. 
616, 189 P. 1073, 1082. 

Adjudged does not mean the same as deemed 
(contra, under statute, State V. District . Court, 208 
P. 952, 955, 64 Mont. 181), nor is one disqualified as 
a witness who "shall, upon conviction, be adjudged 
guilty of perjury" merely by verdict of guilty or 
until sentence ; Blaufus V. People, 69 N. Y. 1('n, 25 
Am. Rep. 148. It was said by Gibson, C. J., that the 
word "can be predicated only of an act of the 
court" ; Searight V. Com., 13 S. & R. (Pa.) 301.. 
Compare Drinkhouse V. Van Ness, 202 Cal. 359, 260 
P. 869, 874 ; People ex reI. Strohsahl v. Strohsahl, 
222 N. Y. S. 319, 324, 221 App. Div. 86. 

ADJ U D I CATA I RE. In Canadian law. A 
purchaser at a sheriff's sale. See 1 Low. Can. 
241 ;  10 Low. Can. 325. 

ADJ U D I CATE. To settle in the exercise of 
judicial authority. To determine :finally. 
Synonymo\ij:l with adjudge in its strictest 
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sense. United States V. Irwin, 127 U. S. 125, 8 
S. Ct. 1033, 32 L. Ed. 99 ; Street V. Benner, 20 
Fla. 700 ; Sans V. New York, 64 N. Y. S. 681, 
31 Misc. 559 ; Haney v. Neace-Stark Co., 109 
Or. 93, 216 P. 757, 762. 

ADJU D I CATEE. In French and civil law. 
The purchaser at a judicial sale. Brent V. 
New Orleans, 41 La. Ann. 1098, 6 South. 793. 

ADJ U D I CAT I O. In the civil law. An ad
judication. The judgment of the court that 
the SUbject-matter is the property of one of 
the litigants ; confirmation of title by judg
ment. Mackeld. Rom. Law, § 204. 

ADJUD I CAT I O N .  The giving or pronounc
ing a judgment or decree in a cause ; also 
the judgment given. People ex reI. .Argus Co. 
v. Hugo, 168 N. Y. S. 25, 27, 101 Misc. 481 ; 
Spaulding V. Mutual Hfe Ins. Co. of New 
York, 96 Vt. 67, 117 .A. 376, 378. The term is 
principally used in bankruptcy proceedings, 
the adjudication being the order which de
clares the debtor to be a bankrupt. 

I n  French Law 

A sale made at public auction and upon 
competition. Adjudications are voluntary, 
judicial, or administrative. Duverger. 

I n Scotch Law 

A species of diligence, or process for trans
ferring the estate of a debtor to a creditor, 
carried on as an ordinary action before the 
court of session. A species of judicial sale, 
redeemable by the debtor. A decreet of the 
lords of session, adjudging and appropriat
ing a person's lands, hereditaments, or any 
heritable right to belong to his creditor, who 
is called the "adjudger," for payment or per
formance. Bell ; Ersk. Inst. C. 2, tit. 12, §§ 
39-55 ; Forb. lnst. pt. 3, b. 1, c. 2, tit. 6. 

I n  General 

-Adjudication contra hrereditatem jacentem . 
When a debtor's heir apparent renounces the 
succession, any creditor may obtain a decree 
cognitionis causa, the purpose of which is that 
the amount of the debt may be ascertained so 
that the real estate may be adjudged. 

-Adjudication in bankru ptcy. See Bankruptcy. 

-Adjudication in im plement. An action by a 
grantee against his grantor to compel him to 
complete the title. 

ADJUNCT. Something added to another. 
New York Trust Co. V. Carpenter (C. C. A. 
Ohio) 250 F. 668,· 672 ; Judge v. Bergman, 258 
Ill. 246, 101 N. E. 574, 576. 

An additional judge sometimes appointed in 
the Court of Delegates, q. 'V. 

A D J U N CT I O. In the civil law. Adjunction : 
a species of accessio, whereby two things be� 

longing to different proprietors are brought in
to firm connection with each oth�r ; such. as 
interweaving, (intertea:tura) ; welding �ogeth-



er, (adferrumin..atio) ; soldering together, (ap
plumbatwrQ) ; painting, (pict1U"a) ; writing, 
(8oriptur(�) ; ,building, (ina;'dificaUo) ; sowing, 
(,aUo) ; and planting, (plantatio). Inst. 2, 1, 
26-34 ; Dig. 6, 1, 23 ; Mackeld. Rom. Law, " § 
276. See Accessio. 

ADJUNCT I O N .  

I n  Civil Law 

The attachment or union permanently of a 
thing belonging to one person to that belong
ing to another. This union may be caused by 
inclusion, as if one man's diamond be set in 
another's ring, or by so14ering, sewing, con
struction, writing, or painting. 

In these cases, as a general rule, the acces
sory follows the principal. The common law 
implicitly adopts the civil law doctrines. See 
2 Bla. Com. 404. See Accession. 

ADJUNCT U M  ACCESSO R I  UM. . An acces
sory or appurtenance. 

ADJ U RAT I O N. A swearing or binding upon 
oath. 

ADJ UST. To bring to proper relations ; to 
settle ; Joy v. Rousseau, 72 Oal. App. 179, 236 
P. 972, 975 ; Jeff Davis County V·. Davis (Tex. 
Oiv. App.) 192 S. W. 291, 295 : Craig v. Lee, 36 
Cal. App. 335, 171 P. 1089, 1090 ; to determine 
and apportion an amount due ; Utah Gonst. 
Go. v. St. Louis Construction & Equipment Go. 
(D. O. N. M.) 254 F. 321, 330 ; Flaherty v. In
surance Co., 20 App. Div. 275, 46 N. Y. S. 934 ; 
Miller v. Insurance Go., 113 Iowa, 211; 84 N. 
W. 1049.; Washington County v. St. Louis, 
etc., R. Co., 58 Mo. 376. Accounts are adjust
ed when they are settled and a balance struck. 
Townes v. Birchett, 12 Leigh (Va.) 173, 201. 
It is sometimes used in the sense of pay. See 
I ... ynch v. Nugent, 80 Iowa, 422, 46 N. W. 61. 

ADJ USTER.  One who makes 
'any adjustment 

or settlement. Popa v. Northern Ins. 00., 192 
Mich. 237, 158 N. W. 945, 946, or who deter
mines the amOUNt of a claim, as a claim 
against an insurance company. Samchuck v. 
Insurance 00. of North America, 99 Or. 565, 
194 P. 1095. He is a special agent for the 
person or company for whom he acts. Bond 
v. Nationai Fire Ins. Co., 77 W. Va. 736, 88 S. 
E. 389, 394 ; Occidental Fire Ins. Co. v. Fort 
Worth Grain & Elevator Co. (Tex. Civ. App.) 
294 S. 'V. 953, 957. Compare Manheim v. 
Standard Fire Ins. Co. of Hartford, Conn., 84 
Wash. 16, 145 P. 992. 

AD:MEASUB.EMENT OF PASTtJRE 

ceive under the policy, and fixing the propor
tion which each underwriter is liable to pay. 
Marsh. Ins. (4th Ed.) 499 ; 2 Phil. Ins. §§ 1814, 
1815 ; New York v. Insurance Co., 39 N. Y. 
45, 100 Am. Dec. 400 ; Whipple v. Insurance 
Co., 11 R. I. 139 ; Samchuck v. Insurance Co. 
of North America, 99 Or. 565, 194 P. 1095 ; 
Commonwealth Ins. 00. of New York v. Solo
man, 2 W. W. Harr. (Del.) 98, 119' A. 850, 851. 
The terms "examination" and "adjustment" 
are not convertible. Pennsylvania Fire Ins. 
Co. v. Draper, 187 Ala. 103, 65 So. 923, 927. 

ADJ UTANT G E N ERAL. The term "civil ad
jutant general" is used as one of convenience 
merely to designate state adjutant general 
who has not been officially recognized by War 
Department. People v. Newlon, 77 Colo. 516, 
238 P. 44, 47. 

Adj uvari qu ippe nos, Ron decipi,  benefioio opor
tete We ought to be favored, not injured, by 
that which is intended for our benefit. (The 
species of bailment called "loan" must be to 
the adyantage of the borrower, not to his det
riment.) Story, Bailm. § 275. See 8 El. & 
BI. 1051. 

A D LAMWR. In Welsh law. A proprietor who, 
for some cause, entered the service of another 
proprietor, and left him after the expiration 
of a year and a day. He was liable to the pay
ment of 30 pence to his patron. Wl1arton. 

AD LEG I A R E. To purge one's self of a crime 
by oath. 

ADMAN U E N S I S. A person who swore by lay'
ing his hands on the book. 

A D M EASU REM ENT. Ascertainment by 
measure ; measuring out ; assignment or ap
portionment by measure, that is, by fixed 
quantity or value, by certain limits, or in defi
nite and fixed proportions. 

A D M EASU REMENT OF D OWER. In prac
tice. A remedy which lay for the heir on 
reaching his majority to rectify an assignment 
of dower made during his minority, by which· 
the doweress had received more than she was 
legally entitled to. 2 Bl. Comm. 136 ; Gilb. 
Uses, 379. The remedy is of rare occurrence. 
See 1 Washb. R. P. 225, 226 ; Jones v. Brewer, 
1 Pick. (Mass.) 314 ; McCormick V. Taylor, 2 
Ind. 336. In some of the states the statutory 
proceeding enabling a widow to compel the 
assignment of dower is called "admeasurement 
of dower." 

ADJ USTM ENT. An arrangement ; a settle- • 
mente Henry D. Davis Lumber Co. v. Pacific A D M EASU REM ENT OF PAST U R E. In Eng
Lumber Agency, 127 Wash. 198, 220 P. 804, lish law. A writ which lay between those that 
805 ; Dworkin v. Oaledonian Ins. Co., 285 Mo. have common of pasture appendant, or by 
342, 226 S. W. 846, 850. In the law of insur- vicinage, in cases where any one or more of 
ance, the adjustment of a loss is the ascertain- them surcharges the common with more cat
ment of its amount and the ratable distribu- tle than they ought. Bract. fol. 229a ; 1 
tion of it among those liable to pay it ; the set- Orabb, Real Prop. p. 318, § 358. The remedy 
tling and ascertaining the amount of the in- is now abolished in England ; 3 Sharsw. Bla. 
demnity which the assured, after all allow- Com. 239, n.; and in the United States ; 3 '  
ances and deductions made, is entitled to re- Kent 419. 



ADMEASUltEMENT, W1UT OP 

A D M EASU REM ENT, W R I T  O F. It lay 
against persons who usurped more than their 
share, in the two following cases: Admeasure
ment of dower, and admeasurement of pas
ture. Termes de la Ley. 
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to take some drug or other substance into his 
or her system ; to direct and cause a med
icine, poison, or drug to be taken into the 
system. State v. Jones, 4 Pe'nnewill (Del.) 
109, '53 Ati. 861 ; McCaughey v. State, 156 
Ind. 41 , 59 N. E. 169 ; La Beau v. People, 

A D M ENSURAT I O. In old English law. Ad- 34 N. Y. 223 ; Sumpter v. State, 11 Fla. 247 ;  
measurement. Reg. Orig. 156, 157. Robbins v. State, 8 Ohio St. 131 ; Aven v. 

ADM EZATO RES. In old Italian law. Per
sons chosen by the consent of contending par
ties, to decide questions between them. lit
erally, mediators. Spelman. 

A D M I N I C LE. 
I n Scotch Law 

An aid or support to something else. A 
collateral deed or writing, referring to another 
which has been lost, and which it is in general 
necessary to produce before the tenor of the 
lost deed can be provetJ. by parol evidence. 
Ersk. Inst. b. 4, tit. 1, § 55. 

Used as an English word in the statute of 1 
Edw. IV. c. 1, in the sense of aid, or support. 

I n the  Civil Law 

State, 102 Tex. Cr. R. 478, 277 S. W. 1080, 
1081 ; Leary v. State, 14 Ga. App. 797, 82 S. 
]), 471, 472 ; People v. Tinnen, 49 Cal. App: 
18, 192 P. 5,57, '561. 

Neither fraud nor deception is a necessary 
ingredient in the act of administering poison. 
To force poison into the stomach of another ; 
to compel another by threats of violence to 
swallow poison ; to furnish poison to another 
for the purpose and with the intention that 
the person to whom it is delivered. shall com
mit suicide therewith, and which poison is 
accordingly taken 'by the suicide for that pur
pose ; or to be present at the taking of poison 
by a suicide, participating in the taking there
of, by assistance, persuasion, or otnerwise,
each and all of these are forms and modes of 

Imperfect proof. Meri. Repert. See Ad-
"administering" poison. Blackburn v. State, 

miniculum. 
23 Ohio St. 146. 

A D M I N I C U LA R. Auxiliary or subordinate 
to. "The murder would be adminicular to the 
rob�ery," (i. e., committed to accomplish it.) 
The Marianna Flora, 3 Mason, 121, Fed. Cas. 
No. 9080. 

A D M I N I C U LA R  EV I D ENCE. In �lesiasti
cal law. Auxiliary or supplementary evidence ; 
such as is presented for the purpose of explain
ing and completing other evidence. 

A D M I N I C U LATE. To give adminicular evi
dence. 

A D M I N I STRAT I O N .  In public law. The ad
ministration of government means the prac
tical management and direction of the execu
tive department, or of the public machinery 
or functions, or of the operations of the va
rious OTgans of the sovereign. The term "ad
ministration" is also conventionally applied 
to the whole class of public functionaries, or 
those in charge of the management of the ex
ecutive department. �eople v. Salsbury, 134 
Mich. 537, 96 N. W. 936 ; House v. Creveling" 
147 Tenn. 589, 250 S. W. 357, 358. 

A D M I N I ST RAT I O N  O F  ESTATES. The 
A DM I N I C ULATO R. An officer in the Romish management and settlement of the estate of 
church, who administered to the wants of wid- an intestate, or of a testator who has no ex
ows, orphans, and afHicted persons. Spel- ecutor, performed under the supervision of 
man. a court, by a person duly qualified and legally 

A DM I N I C U LU M. Lat. An adminicle ; a prop 
or support ; an accessory thing. An aid or 
support to something else, whether a right 
or the evidence of one. It is principally used 
to designate evidence adduced in aid or sup
port of other evidence, which without it is im
perfect. Brown. 

ADM I N I $TER. To discharge the duties of 
an office ; to take charge of business ; to man
age affairs ; to serve in the conduct of affairs, 
in the application of things to their uses ; tQ 
settle and distribute the estate of a decedent. 
Hunter v. City of Louisville, 208 Ky. 562, 271 
S. W. 690, 691. 

Also, to give, as an oath ; to direct or cause 
to !be taken. Gilchrist v. Comfort, 34 N. Y. 
239 ; Brinson v. State, 89 Ala. 105, 8 South. 
527 ; State v. Van Wormer, 103 Kan. 309; 173 
P. 1076, 1081. 

. In physiology, and in criminal law, to ad
minister means to cause or procure a perIOD 

appointed, and usually involving (1) the col
lection of the decedent's assets ; (2) payment 
of debts and claims against him and ex
penses ; (3) distributing the remainder of the 
estate among those entitled thereto. 

The term is applied broadly to denote the 
management of an estate by an executor, and 
also the management of estates of minors� 
lunatics, etc., in those cases where trustees 
have ibeen appointed by authority of law to 
take charge of such estates in place of the 
legal owners. Bouvier ; Crow v. Hubard, 62: 
Md. 565. 

. 

Administration is principally of the follow
ing kinds, viz. : 

Ad oolligendum bona dettllYWti. To collect 
the goods of the deceased. Special letters of 
administration granted to one or more per
sons, authorizing them to coUeot and preserve 
the goods of the deceased, are so called. 2 BI. 
Comm. 505 ; 2 Steph. Comm. 241. These are 
othenVise termed " letters ad· ooUigendum"" 
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and the party to wham they , are granted, a 
"collector." 

,An admlnistrator afl, cOUigerulum is the 
mere agent or officer of the court to collect 
and preserve the goods of the deceased until 
some one is clothed with authority to admin
ister them, and can'not complain that another 
is appointed administrator in chief. Flora v. 
Mennice, 12 Ala. 836. 

A'lWill'fM"y administration is auxiliary and 
subordinate to the administration at the place 
of the decedent's domicile ; it may ibe taken 
out in any foreign state or country where as
sets are locally situated, and is merely for 
tbe purpose of collecting such assets and pay
ing ·debts there. 

Cum testamento annea:o. Administration 
with the will annexed. Administration 
granted in cases where a testator makes a 
will, without naming any executors ;  OT 
where the executors who are named in the 
will are incompetent to act, or refuse to act ; 
or in case of the death of the executors, or 
the survivor of them. 2 Bl. ,Comm. 503, 504. 

De bMtis non. Administration of the goods 
not administered. Administration granted 
for the purpose of administering such of the 
goo& of a deceased person as were not ad-
ministered by the former executor or admin
istrator. 2 Bl. Comm. 500 ; Sims v. Waters, 
65 Ala. 442 ; Clemens v. Walker, 40 Ala. 198 ; 
Tucker v. Horner, 10 Phila. (Pa.) 122. 

De bonis non cttm testamento annea:o. 
That which is granted when an executor dies 
leaving a part of the estate unadministered. 
Conklin v. Egerton, 21 Wend. (N. Y.) 430 ; 
Clemens v. Walker, 40 Ala. 189. 

Durante absentia. That which is granted 
during the absence of the executor and until 
he has proved the will. 

. 

Durante minori retate. Where an infant 
is made executor ; in which case administra
tion with will annexed is granted to another, 
during the minority of such executor, and 
until he shall attain his lawful age to act. 
See GOOo. 102. 

Foreign administration. That which is ex
ercised \by virtue of authority properly con
ferred by a foreign power. 

Pendente lite. Administration during the 
suit. Administration granted during the 
pendency of a suit touching the validity of a 
will. 2 Bl. Comm. 503 ; Cole v. Wooden, 18 
N. J. Law, 15, 20. 

Publio admi:qistration is such as is con
ducted (in some jurisdictions) by an officer 
called the public administrator, who is ap
pointed to administer in cases where the in
testate has left no person entitled to apply 
for letters. 

minister upon some tew particular eifects of 
a decedent, as oppOsed to authority to ad
minister his whole estate . .  In re 'Senate Bill, 
12 ,Colo. 193, 21 P. 482 ; Clemens Y. Walker, 
40 Ala. 198. 

Letters of Adm inistration 

The instrument by which an administrator 
or administratrix is authorized by the probate 
court, surrogate, or other proper officer, to 
have the charge and administration of the 
goods and chattels of an intestate. See ' 
Mutual Ben. L. Ins. Co. v. Tisdale, 91 U. S. 
243, 23 L. Ed. 314. 

ADM I N ISTRAT I O N  S U I T. In English prac
tice. A suit brought in chancery, by any one 
interested, for administration of a decedent's 
estat�, when there is doubt as to its solvency. 
Stimson. 

A D M I N I STRAT I V E. Pertaining to adminis
tration. Particularly, having the character 
of executive or ministerial action. In this 
sense, administrative functions or acts are 
distingUished from such as are judicial. Peo
ple v. Austin, 46 N. Y. Supp. 526, 20 App. Div. 
1 ;  Commonwealth v. Benn, 284 Pa. 421, 131 
A. 253, 257 ; Ex parte Taylor, 68 Fla. 61, 66 
S o. 292, 295, Ann. Cas. 1916A, 701 ; Western 
Union Telegraph Co. v. Tax Commission of 
Ohio (D. C. Ohio) 21 F.(2d) 355, 358 ; Blue 
Bus Co. v. Marshall, 116 Ohio St. 116, 155 N. 
E. 644. Synonymous with "executive." 
Sheely v. People, 54 Colo. 136, 129 P. 201, 202. 
An administrative act concerns daily affairs 
as distinguished from permanent matters. 
People v. Graham, 70 Colo. 509, 203 P. 277, 
278. 

ADM I N I STRAT I V E  LAW. That branch of 
public law which deals with the various or
gans of the sovereign power considered as in 
motion, and prescribes in detail the manner 
of their activity, being concerned with such 
topics as the collection of the revenue, the 
regulation of the military and naval forces, 
citizenship and naturalization, sanitary meas
ures, poor laws, coinage, police, the public 
safety and morals, etc. See Holl. Jur. 305-
307. 

A D M I N I STRAT I VE O F F I C E R. Politically 
and as used in constitutional law, an officeT 
of the executive department of government, 
and generally one of inferior rank ; legally, a 
ministerial or executive officer, as distinguish
ed from a judicial officer. People v. Salsbury, 
134 Mich. 537, 96 N. W. 936. ' 

ADM I N I STRAT I VE R E M E DY. One not ju- ' 

dicial, but provided by commission or board 
created by legislative power. Kansas City 
Southern R. Co. v. Ogden Levee Dist. (0. C. 
A. Ark.) 15 F.(2d) 637, 642. 

General administration. The grant of au
thority to administer upon the entire estate 
of a decedent, without restriction or limita
tion, whether under the intestate laws or 
with the will annexed. Clemens v. Walker, A D M I N I'STRATO R, in the most usual sense 

of the word, is a person to whom letters of 
Authority to ad- administration, that is, an authority to ad-

40 Ala. 198. 
SpeciaZ administration. 



minister the estate of a deceased person, have 
been granted by the proper court. He re
sembles an executor, but, being appointed Iby 
the court, and not by the deceased, he has to 
give security for the due administration of 
the estate, by entering into a bond with sure
ties, called the administration bond. Smith 
v. Gentry, 16 Ga. 31 ; Collamore v. 'Wilder, 19 
Kan. 78. 

By the law of Scotland the father is what 
is called the "administrator-in-law" for his 

, children. As such, he is ipsO' jure their tu
tor while they are pupilS, and their curator 
during their minority. The father's power 
extends over whatever estate may descend 
to his children, unless where that estate has 
oeen placed by the donor or grantor under 
the charge of special trustees or managers. 
This power in the father ceases by the child's 
discontinuing to reside with him, unless he 
continues to live at the father's expense ; 
and with regard to daughters, it ceases on 
their marriage, the husband being the legal 
cura tor of his wife. Bell. 

I n  the Civil Law 

A manager or conductor of affairs, especial
ly the affairs of another, in his name or be
half. A manager of public affairs in Ibehalf 
of others. Calvin. A public officer, rule!', or 
governor. Nov. 95, gl. ; Cod. 12, 8. 

D ()mestio Administrator 

One appointed at the place of the domicile 
of the decedent ; distinguished from a foreign 
or an ancillary administrator. 

Fore'ign Administrator 

One appointed or qualified under the laws 
of a foreign state or country, where the dece
dent was domiciled. 

Publio Administrator 

An official provided for by statute in some 
states to administer upon the property ()f in
testates in certain cases. See Rocca v. 
Thompson, 223 D. S. 317, 32 S. Ct. 207, 56 L. 
Ed. 453. 

ADM I N I STRAT R I X. A woman who admin
isters, or to whom letters of administration 
have been granted. 

ADM I N I STRAV I T. Lat. He has adminis
tered. U sed in the phrase plene admini8· 
travit, which is �he name of a plea ' by an ex
ecutor or administrator to the effect that he 
has "fully administered" (lawfully disposed 
of) all the assets of the estate that have come 
to his hands. 

ADM I RAL. 
In European Law 

An officer who presided over the admiraZ
ita8, or collegium ammitraZitatif. Loce. de 
Jur. Mar. ' lib. 2, c. 2, § L  

' 
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In Old English Law 
A high officer or magistrate that had the 

government of the king's navy, and the hear
ing of aU causes belonging to the sea. 
Cowell. 

I n  the Navy 

Admiral is also the title of high naval offi
eel'S ; they are of various grades,-rear ad
miral, vice-admiral, admiral, admiral of the 
fleet, the last named being the highest. But 
by Act of Jan. 24, 1873 (17 Stat. 418), certain 
grades ceased to exist when the offices became 
vacant. 

Ao.M I RALITAS. L. Lat. Admiralty ; the 
admiralty, or court of admiralty. 

I n  European Law 

An association of private armed vessels for 
mutual protection and defense 'against pirates 
and enemies. 

ADM I RALTY. A court which has a very ex
tensive jurisdiction of maritime causes, civil 
and criminal, controversies arising out of acts 
done upon or relating to the sea, and ques
tions of prize. It is properly the succeSS(}l' 
of the consular courts, which were emphatical
ly the courts of merchants and sea-going per
sons, established in the principal maritime 
cities on the revival of commerce after the 
fall of the Western Empire, to supply the 
want of tribunals that might decide causes 
arising out of maritime commerce. 

Also, the system of jurisprudence relating 
to and growing out of the jurisdiction and 
pr�ctice of the admiralty courts. 

I n  En gl ish Law 
The court of the .admiral, perhaps erected 

by Edward III, 3 Bla. Comm. 69, or as early 
as the time of Henry I. 

The building where the lords of the admir
alty transact business. 

See Admiralty, First Lord of the. 

I n American Law 
A tri'bunal exercising jurisdiction over all 

maritime contracts, torts, injuries, or of
fenses. De Lovio v. Bait, 2 Gall. 398, F'ed. 
Cas. No. 3,776 ; The Huntress, 2 Ware (Dav. 
93) 102, Fed. Cas. No. 6,914 ; Peele v. Ins. 
Co., 3 Mason, 28, Fed. Cas. No. 10,905 ; Hale 
v. Ins. ,Co., 2 Sto. 176, Fed. Cas. No. 5,916 ; 
Ramsey v. Allegre, 12 Wheat. (D. S.) 611, 6 
L. Ed. 746 ; D. S. v. The Sally, 2 Cr. (D. S.) 
406, 2 L: Ed. 320 ; D. IS. v. The Betsey, 4 Cr. 
(D. S.) 444, 2 L. Ed. 673 ; D. S. v. La Venge
ance, 3 Dall. (D. S.) 297, 1 L. Ed. 610 ; New 
Jersey Steam Nav. Co. v. Bank, 6 How. (U. 
S.) 344, 12 L. Ed. 465 ; Bogart v. The John 
Jay, 17 How. (D. S.) 399, 1'5 h Ed. 95 ; 
Thomas v. Osborn, 19 How. (D. S.) 22, 15 L. 
Ed. 534 ;  Jackson v. The Magnolia, 20 How. 
(D. S.) 296, 15 L. Ed. 909 ;  Ex parte Easton, 
�5 . D . . S. 68, 72, 24 L. Ed. 373 ; Panama R. 
Co. v. Johnson, 264 U. S. 375, 44 S. Ct. 31)1, 68 
II. ,Ed. 74� 
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ADM I RALTY, F I RST LORD OF THE. The 
normal head of the executive department of 
state which presides over the naval forces of 
the kingdom is the lord high admiral, but in 
practice the functions of the great office are 
discharged by several Lords Commissioners, 
of whom one, being the chief, is called the 
"First Lord," and is a member of the Cabinet. 
He is assisted by other lords, called Sea 
Lords, and by various secretaries. 

A D M I SS I B LE. Pertinent and proper to be 
considered in reaching a decision. Used with 
reference to the issues to .be decided in any 
judicial proceeding. 

As applied to evidence, the term means that 
it is of such a character that the court or 
judge is bound to receive it ; that is, allow it 
to be introduced. 

ADM ISS I O N. 

To Practice as Attorney at Law 

The act .by which attorneys and counsellors 
Ibecome recognized as officers of the court and 
are allowed to practice. 

Of Testim ony or Evidence 

Admission or concession by a party in 
pleading or as evidence. See Admissions. 

To Membersh ip  In Corporation 

The aet of a corporation or company by 
which an individual acquires the rights of a 
memlber of such corporation or company. 

To Bail 

The order of a competent court or magis
trate that a person accused of crime be dis
charged from actual custody upon the taking 
of bail. Compo Laws Nev. 1900, § 4460 
(Comp. Laws 1929 , § 11100) ; Ann. Codes & 
St. Or. 1901, § 1492 (Code 1930, § 13-1301) ; 
People v. Solomon, 5 Utah, 277, 15 Pac. 4 ;  
Shelby County V. Simmonds, 33 Iowa, 345. 
Admitting to bail is a judicial act ; and by 
"allowing 'bail" or "admitting to bail" is not 
meant the formal justification, subscription, 
or acknowledgment by the sureties, the term 
first mentioned relating to the order deter
mining that the offense is bailable and fixing 
the amount of undertaking, and "taking the 
bail" meaning the final acceptance or approv
al of it by the court. ,00atsop County v. 
Wuopio, 95 Or. 30, 186 P. 547. 

I n English Ecclesiastical Law 

The act of the bishop, who, on approval of 
the clerk presented by the patron, after ex
amination, declares him fit to serve the cure 
of the church to which he is presented, by 
the words "admitto te habilem," I admit thee 
able. Co. Litt. 344a ; 4 Coke, 79 ; 1 Crabb, 
Real Prop. p. 138, § 123. 

ADM I SS I O NA L I S. In European law. An 
usher. ' Spelman. 

ADMISSIONS 

ADM ISSIONS. 
As Evidence 

Confessions, concessions or voluntary ac
knowledgments made by a party of the exist
ence of certain facts. Roosevelt V. Smith, 40 
N. Y. S. 381, 17 Misc. 323. More accurate
ly regarded, they are statements 'by a party, 
or some one identified with him in legal in· 
terest, of the existence of a fact which is 
relevant to the cause of his adversary. At· 
lantic Coast Line R. CO. V. Stovall-Pace Co., 
30 Ga. App. 32:6, 1108 S. E. 62, 65. They are 
against the interest of the party making them . 
Burkhart v. Millikan, 76 Ind. App. 480, 130 
N. E. 837, 839 ; Little Fay Oil CO. V. Stanley, 
90 Okl. 2'65, 217 P. 377, 378. 

The term "admission" is usually applied to civil 
transactions and to these .matters of fact in crim
inal cases which do not involve criminal intent, 
while the term "confession" is generally restricted 
to acknowledgments of guilt. People v. Velarde, 59 
Cal. 457 ; Colburn v. Groton, 66 N. H. 151, 28 Atl. 
95, 22 L. R. A. 763 ; State v. Porter, 32 Or. 135, 49 P. 
964 ; People v. Fowler, 178 Cal. 657, 174 P. 892, 894 ; 
State v. Stevens, ro Mont. 390, 199 P. 256, 25& ; State 

v. Weston, 102 Or. 102, 201 P. 1083, 1087 ; State v. 
Cook, 188 Iowa, 655, 176 N. W. 6'74, 676 ; Pringle v. 
State, 108 Miss. 802, 67 So. 455, 457 ; People v. Ru.pert, 

316 Ill. 38, 146 N. E. 456, 458 ; Commouwealth v. Hay
wood, 247 Mass. 16, 141 N. ID. 571, 572 ; Bates v. Com
monwealth, 164 Ky. I, 174 S.  W. 765, 767 ; Parrish 
v. State, 90 Fla. 25, 105 So. 130, 133 ; Beasley v. State, 
2S Ga. App. 564, 112 S,. E. 168 ; State v. Lindsey, 26 
N. M. 526, 194 P. 877, 878. 

Dircot, called also express, admissions are 
those which a re made in direct terms. 

Implied admissions are those which result 
from some act or failure to act of the party. 

Incidental admissions are tho!!!e made in 
some other connection, or involved in the 
admission of some other fact. 

JudIcial admissions are those made in court 
by a person's attorney for the purpose of be
ing used as a substitute for the regular legal 
evidence of the facts at the trial. Probst v. 
St. Louis Basket & Box Co., 200 Mo. App. 568, 
207 S. W. 891, judgment affirmed State ex 
reI. St. Louis Basket & Box CO. V. Reynolds, 
284 Mo. 37:2, 224 IS. W. 401 ; Clark-Montana 
Realty CO. V. Butte & Superior Copper Co. 
(D. C.) 233 F. 547, aff Butte & Superior (lop
per CO. V. Clar.k-Montana Realty Co., 248 
F. 009, i60 C. C. A. 500, cert den Butte & 
Superior Copper CO. V. Clark-Montana Realty 
Co. , 38 S. Ct. 581, 247 U. S. 516, 62 L. Ed. 
1245, aff 39 S. Ct. 231, 249 U. S. 12, 63 L. Ed. 
447 ; People v. Pretswell, 167 N. W. 1000, 
202 Mich. 1 ;  Martin V. State (Old. Cr. App.) 
287 P. 424. Such as are made voluntarily 
by a party, which appear of record in the pro
ceedings of the court. Formal acts done by a 
party or his attorney in court on the trial 
of a cause for the purIlose of dispensing with 
proof by the opposing party of some fact 
claimed 'by the latter to be true. Wiley v. 
Rutland R. . Co. , 86 Vt. '504, 86 A. 808, 810. 

See Acquiescence ; Quasi-Admissions. 
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I n  Pleading warn against danger of an offense. Ft. Smith 

The acknowledgment or recognition by one Light & Traction Co. v. Hendrickson, 126 

party of the truth of some matter alleged by Ark. 377, 189 S. W. 1064, 1067. 

the opposite party, made in a pleading, the 
effect of which is to narrow the area of facts 
or allegations required to be proved by evi
dence. Connecticut Hospital v. Brookfield, 69 
Conn. 1, 36 Atl. 1017. 

In Equity. PartiaZ admi8� are those 
which are delivered in terms of uncertainty, 
mixed up with explanatory or qualifying cir
cumstances. 

Plenary admi8sions are those which ad
mit the truth of the matter without qualifica
tion, whether it be asserted as from informa
tion and belief or as from actual knowledge. 
See Burrell v. Hackley, 35 F. 833 ; Schnauf
fer v. Aste, 148 F. 867 ; Gouwens v. Gouwens, 
222 Ill. 223, 78 N. E: 597, 113 Am. St. Rep. 
395 ; Perry v. United States School Furniture 
Co., 232 Ill. 101, S3 N. E. 444 ; Town of Punta 
Gorda v. Charlotte Realty & Investment Co., 
93 Fla. 253, 111 So. 631. 

At Law. In pleadings in confession and 
avoidance, admission of the truth of' the op
posite party's pleading is made. 

A D M O N I T I O N. A reprimand from a judge to 
a person accused, on being discharged, warn
ing him of the consequences of his conduct, ' 
and intimating to him that, should he be guilty 
of the same fault for which he has been ad
monished, he will be punished with greater 
severity. Merlin, Rcpert. The admonition 
was authorized as a species of punishment for 
slight misdemeanors. In ecclesiastical law, 
this is the lightest form of punishment. 

Any authoritative oral communication. or 
statement by way of advice or caution by the 
court to the jury respecting their duty or con
duct as jurors, the admissibility or nonadmis
sLbility of evidence, or the purpose for which 
any evidence admitted may be considered by 
them. Miller v. Noell, 193 Ky. 659, 237 S. W. 
373, 374. 

ADM O N I TO T R I NA. The threefold warning 
given to a prisoner who stood mute, before 
he was subjected to peine forte et dure (q. v.). 
4 Bl. Comm. 325 ; 4 Steph. Comm. 391. 

Express admissions may be made of matters ADMORTIZAT I O N .  The reduction of prop
of fact only. See Oonfession and Avoidance. erty of lands or tenements to mortmain, in 

A D M I T. To allow, receive, or take ; to suffer the feudal customs. 

one to enter ; to give possession ; to license. ADM'H. This abbreviation will be judicially 
Gregory v. United States, 17 Blatchf. 325, 10 presumed to mean "administrator." Moseley ' 
Fed. Oas. 1l95. v. Mastin, 37 Ala. 216, 221. 

" Admits," as used in Immigration Act, § 19 (8 
USCA § 155), providing for deportation of alien 
who admits the commission of a felony, means an 
unequivocal acknowledgment of guilt. Ex parte 
Tozier (D . C. Me.) 2 F.(2d) 268, 269. See Admission ; 
Admissions. 

ADM I TTAN C E. In English law. The act of 
giving possession of a copyhold estate. It 
is of three kinds: (1) Upon a voluntary grant 
by the lord, where the land has escheated or 
reverted to him. (2) Upon surrender by the 
former tenant. (3) Upon descent, where the 
heir is tenant on his ancestor's death. 2 Bla. 
Comm. 366. 

ADM I TTENDO CLER I CO.  An old English 
writ issuing to the bishop to establish the 
right of the Crown to make a presentation to 
a benefice. A writ of execution upon a right 
of presentation to a benefice being l'ecovered 
in quare impedit, addressed to the bishop or 
his metropolitan, requiring him to admit and 
in,stitute the clerk or presentee of the plaintiff. 
Reg. Orig. 33a. 

ADM I TTENDO I N  SOC I UM.  A writ for as
sociating certain persons, as knights and other 
gentlemen of the county, to justices of assize 
Qn the circuit. Reg. Orig. 206. 

ADMON ISH. To caution or advise. ' People 
v. Pennington, 267 Ill. 45, 107 N. E. 871, 872. 
To. 'counsel ag'ainst ' wrong practices, or to 

A D N EPOS. The son of a great-great-grand
son. Calvin us, Lex. 

A D N E PT I S. The daughter of a great-great
granddaughter. Calvinus, Lex. 

A D N I C H I LED. Annulled, canceled, made 
void. 28 Hen. VIII. 

AD N I H I LARE. In old Engli�h law. To an
nul ; to make vOid ; to reduce to nothing ; 
to treat as nothing ; to hold as or for nought. 

A D N OTAT I O. In the civil law. The sub
scription of a name or signature to. an instru
ment. Cod. 4, 19, 5, 7. 

A rescript (q. 1).) of the prince or emperor, 
signed with his own hand, or sign-manual. 
Cod. 1, 19, 1. "In the imperial law, casual 
homicide was excused by the indulgence of the 
emperor, signed with his own sign-manual, 
a'luwtatione principis." 4 BI. Comm. 187. 

ADO BE. Earth. In arid or desert regions, an 
alluvial or playa clay from which bricks are 
made for construction of houses, called 
"adobe" houses. See Sweeney v. Jackson 
County, 93 Or. 96, 178 P. 365, 376. 

ADOLESC ENC;E. That age which follows 
puberty and precedes the age of majority. It 
commences tor males at fO'Q,rteen, ' and' for fe
males at twelve years, . and continues until 
�wenty-one fears complete. 
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ADOPT. To accept, appropriate, choose, or 
select ; to make that one's own (property or 
act) which was not so originally. 

TO' adopt a. route for the transpDrtation of the 

mail means to take the steps necessary to cause 

the mail to be transported over that route. Rhodes 
V. U. S., Dev. Ct. Cl. 47. TO' adopt a contract is to' 
accept it as binding, notwithstanding SDme defect 
which entitles the party to' repudiate it. Thus, 
when a person affirms a voidable contract, or rati
fies a contract made by his agent beyond his au
thO'rity, he is sO'metimes said to' adopt it. Sweet. 
Strictly, hO'wever, the word "adopt" should be used 
to' apply to' void transactions, while 'the word "rat
ify" should be limited to' the final approval of a 
voidable transaction by one whO' theretofore had 
the optiDnal right to relieve himself from its ob
ligations. Coaden Oil & Gas CO. V. Hendrickson, 96 

Okl. 200, 221 P. 86, 89 ;  United German Silver CO'. 
V. Bronson, 92 Conn. 266, 102 A. 647, 648. "AdO'P
tion" of a contract by one not a p arty thereto is of 
the nature of a novation. Edwards V. Heralds of 
Liberty, 263 Pa. 548, 107 A. 324, 326. See Affirm. 

To accept, consent to, and put into effective 
operation ; as in the case of a constitution, 
constitutional amendment, ordinance, or by
law. Real v. People, 42 N. Y. 282 ; People 
V. Norton, 59 Barb. (N. Y.) 191. . 

Adopting a Code. Legislature's employment of 
suoh words imports an intention to incorporate into 
a statute, Dr to' enact and make of force as a stat
ute, every provision in the entire work under CDn
sideration. City of Albany v. Nix, 21 Ala. App. 164, 

106 SQ. 199, 200 ; Baugh V. City of La Grange, 161 

Ga. SO, 130 S. E. 69, 71. 

To take into one's family the child of an
other and give him or her the rights, priv
ileges, and duties of a child and heir. State 
V. Thompson, 13 La. Ann. 515 ; Abney v. De 
Loach, 84 Ala. 393, 4 South. 757 ; In re Ses
sions' Estate, 70 Mich. 29,7, 38 N. W. 249, 14 
Am. St. Rep. 500 ; Smith v. Allen, 32 App. Div. 
374, 53 N. Y. Supp. 114. 

ADS01UPTI 

corresponding rights and privileges, either (in 
general and untechnical parlance) by naturali
zation, or by an act equivalent to naturali
zation, as where a white man is "adopted" by 
an Indian tribe. Hampton v. Mays, 4 Ind. 
T. 503, 69 S. W. 1115. 

ADOPT I O N .  The act of one who takes an
other's child into his own family, treating him 
as his own, and giving him all the rights and 
duties of his own child. See In re Chambers' 
Eistate, 183 N. Y. S. 526, 528, 112 Misc. 551. 
A juridical act creating between two persons 
certain relations, purely civil, of paternity and 
filiation. 6 Demol. § 1. The relation thereby 
created is a statutory status, not a contractual 
relation. Ellis v. Nevius Ooal Co., 100 Kan. 
187, 163 P. 6,54 ; Wells v. Zenz, 83 Cal. App. 
137, 256 P. 484, 487. Though legal adoption 
may confer on person adopted rights of actual 
relationship of child, simple "adoption" ex
tends only to his treatment as member of the 
household. Zimmerman v'. Thomas, 152 Md. 
263, 136 A. 637, 639 ; Ellis v. Nevius Coal Co .• 
100 Kan. 187, 163 P. 654. See, also, Adopt. 

ADOPT I V E  ACT. An act of legislation which 
comes into operation within a limited area up
on being adopted, in manner prescribed there
in, by the inhabitants of that area. 

ADOPT I VUS. Lat. Adoptive. Applied both 
to the parent adopting, and the child adopted. 
Inst. 2, 13, 4 ;  Id. 3, 1, 10--14. 

ADPROM I SSO R. In the civil and Scotch law. 
A guarantor, surety, or cautioner ; a peculiar 
species of fidejussor; one who adds his own 
promise to the promise given by the principal 
debtor, whence the name. 

ADQU I ETO. Payment. Blount. 

A D R ECTA R E. To set right, satisfy, or make 
amends. 

AdoptiDn of children was a thing unknown to' the AD RHAM I R E. In old European law. To un
common law, but was a familiar practice under the dertake, declare, or promise solemnly ; to 
Roman law and in thO'se cDuntries where the civil pledge ; to pledge one's self to make oath. 
law prevails, as France and Spain. Modern stat- Spelman. 
utes authDrizing adDption are taken from the civil 

law, and to' that extent modify the rules of the 
common law as to' the succession of property. But
terfield v. Sawyer, 187 Ill. 598, 58 N. E. 602, 52 L. R. 
A. 75, 79 Am. St. Rep., 246 ;  Vidal v. CDmmagere, 
13 La. Ann. 516 ; Eckford v. Knox, 67 Tex. 200, 2 S. 
W. 372-

AdO'ptiDn and legitimation. Adoption, properly 

speaking, refers Dnly to' persons whO' are strangers 

in bloDd (In re Landers' Estate, 166 N. Y. S. 1036, 
1038, 100 Misc. 635 ;  Marshall v. Marshall, 196 Cal. 
761, 239 P. 36, 37) , and is not synonymous with "le

gitimation," which refers ' to' persons of the same 
blood. Where Dne acknowledges his illegitimate 
child and takes it intO' his family and treats it as 
if it were legitimate, it is nO't properly an "adop

tion" but a " legitimation." Blythe v. Ayres, 96 Cal. 
532, 31 P. 915, 19 L. R. A. 40. But this distinction is 
not always observed. In re Presly's Estate, 113 Oklo 
160, 240 P. 89, 90. 

To accept an alien as a citizen or member 

ADRI  FT. Sea-weed, between high and low 
water-mark" which has not been deposited on 
the shore, and which during flood-tide is mov
ed by each riSing and receding wave, is adrift. 
although the bottom of the mass may touch 
the beach. Anthony v. Gifford, 2 Allen (Mass.) 
549. 

ADROGAT I ON. In the civil law. The adop
tion of one who was impubes;  that is, if a 
male, under fourteen years of age ; if a fe
male, under twelve. Dig. 1, 7, 17, 1. 

ADS. An abbreviation for ad sectam (q. v.). 
meaning "at the suit of." Bowen v. Sewing 
Mach. Co., 86 Ill. 11. 

ADSC E N D ENTES. Lat. In the civil law. 
Ascendants. Dig. 23, 2, 68 ; Cod. 5, 0, 6. 

of a community or state and invest him with ADSC R I PT I .  See Adscript� 



AD'SCltIPTI GLEBE 

A D SC R I  PTI GLEBfE. Slaves who served 
the master of the soil, who were annexed to 
the land, and pas'sed with it when it was 
conveyed. Calvinus, Lex. 

In Scotland, as late as the reign of George III., 
laborers in collieries and salt works were bound 
to the coal-pit or salt work in which they were en
gaged, in a manner similar to that of the adscripti 
of the Romans. Bell. These servi adScripti (or ad
scriptitii) glebre held the same position as the vil
leins regardant of the Normans ; 2 Bla. Com. 93. 
See 1 Poll. & Mait. 372. 

ADSC R I P'T I T " .  Lat. A species of serfs or 
slaves. See 1 Poll. & Mait. 372 . 

Those persons who were enrolled and lia
ble to be drafted as legionary soldiers. Cal
vinus, Lex. 
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nine, or an inferior article with a superior 
one of the same kind. State v. Norton, 24, N. 
C. 40. The term is generally applied to the 
act of mixing up with food or drink intended 
to be sold other matters of an inferior quali
ty, and usually of. a more or less deleterious 
quality. Grosvenor v. Duffy, 121 Mich. 220, 
80 N. W. 19 ; Com. v. BufnaI, 185 Pa. 376, 39 
A. 1052 ; People v. West, 44 Hun (N. Y.) 162. 

AD ULTE RATOR. Lat. A corrupter. In 
the civil law. A forger ; a counterfeiter. 
Adulteratores m.onetce, counterfeiters of mon
ey. Dig. 48, 19, 16, 9. 

A D U LTER I N E. Begotten in an adulterous 
intercourse. Those are not deemed adulterine 
who are begotten of a woman openly married 
through ignorance of a former wife being 
alive. In the Roman and canon law, adul
terine bastards were distinguished from such 
as were the issue of two unmarried persons, 
and the former were treated with more severi
ty, not being allowed the status of natural 
children, and being ineligible to holy orders. 

ADSC R I PT US. In the civil law. Added, an
nexed, or bound by or in writing ; enrolled, 
registered ; united, joined, annexed, bound to, 
generally. Serous colomE adscriptus, a slave 
annexed to an estate as a cultivator. Dig. 19, 
2, 54, 2. Fundus adscriptus, an estate bound 
to, or burdened with a duty. Cod. 11, 2, 3. 

A D U LTE R I N E  BASTAR DS. The offspring 
ADSESSO R ES. Side judges. Assistants or of adulterous relations. Kotzke v. Kotzke's 
advisers of the regular magistrates, or ap- Estate, 205 Mich. 184, 171 N. W. 442, 443. 
pointed as their substitutes in certain cases. See, also, Adulterous Bastards. 
Calvinus, Lex. See Assessor. 

ADST I PU LATO R. In Roman law. An ac
cessory party to a promise, who received the 
same promise as his principal did, and could 
equally receive and exact payment ;. or he 
only stipulated for a part of that for whicl1 
the principal stipulated, and then his rights 
were coextensive with the amount of his own 
stipulation. One who supplied the place of 
a procurator at a time when the law refused 
to allow stipulations to be made by procura
tion. Sandal'S, Just. InsL (5th Ed.) 348. 

A D U LT. 
I n the Civil Law 

A male infant who has attained the age of 
fourteen ; a female infant who has attained 
the age of twelve. Dom. Liv. Prel. tit. 2, § 2, 
n. 8. 

I n  the Com mon Law 

One who has attained the legal 'age of ma
jority, generally 21 years, though in some 
states women are legally "adults" at 18. Sche
l1ault v. State, 10 Tex. App. 410 ; George v. 
State, 11 Tex. App. 95 ; Wilson v. Lawrence, 
70 Ark. 545, 69 S. W. 570. 

A D U LT ER. Lat. One who corrupts ; one 
who seduces another man's wife. Adulter 
8olidorum. A corruptor of metals ; a counter
feiter. Calvin us, Lex. 

A D U LTERA. In the civil law. An adulter
ess ; a woman guilty of adultery. Dig. 48, 5, 
4, pr. ; Id. 48, 5, 15, 8. 

ADULTERATION. The act of corrupting or 
debasing ; the act of mixing something im
pure or spurious with something pure or gen-

A D U LTE R I N E  G U I L D S. Traders acting as 
a corporation without a charter, and paying 
a fine annually for permission to exercise 
their usurped privileges. Smith, Wealth Nat. 
b. 1, c. 10. 

A D U LTER I U M. A fine anciently imposed 
for the commission of adultery. 

A D U LTEROUS BASTARDS. Those produc
ed by an unlawful connection between two 
persons, who at the time when the child was 
conceived, were, either of them or both, con
nected by marriage with some other person. 
Civil Code La. art. 182. 

A D U LT ERY. Voluntary sexual intercourse 
of a married person with a person other than 
the offender's husband or wife. People v. 
Martin, 180 Ill. App. \578, 580 ; Signs v. State, 
35 Okl. Cr. 340, 250 P. 938, 940 ; State v. El
lis, 1 W. W. Harr. (Del.) 156, 112 A. 172, 173 ;  
State v. Ling, 91 Kan. 647, 138 P. 582, Ann. 
Cas. 1915D, 374 ; Civil Code Cal. § 93 ; 1 Bish. 
Mar. & Div. § 703 ; Cook v. State, 11 Ga. 53, 
56 Am. Dec. 410 ; State v. Mahan, 81 Iowa, 
121, 46 N. W. 855 ; Banks v. State, 96 Ala. 78, 
11 South. 404. 

A wife did not commit "adultery" where, due to 
insanity, the element of intent was lacking. Laudo 
v. Laudo, 177 N. Y. S. 396, 188 App. Div. 699. 

It is sometimes said that the term "adultery" has 
no technical meaning in law distinct from its or
dinary sense. State v. Hart, 30 N. D. 368, 162 N. W. 
672, 673. 

In some states, however, as was a.lso true under 
the Roman a.nd Jewish law, this crime is committed 
only when the woman is married to a third person ; 
the unlawful commerce of·. a married man with · an 
UDIilarried woman. JLot bel11& of tlle �ade of aclul-
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tery. Com. v. Call, . 21 Pick. Cl\f:ass.) 509, 32 Am. Dec. 
284, and note ; Com. v. Elwell, 2 Metc. 190, 39 Am. 
Dec. 398. In other jurisdictions, both parties are 
guilty of adultery, even though only one of them 
is marri-ed. Go,edwin v. State, 158 S. W. 274, 275, 70 
Tex. Cr. R. 600 ; State v. Alamanio, 104 A. 66, 67', 7 
B<1yce (Del. ) 133. In some jurisdictions, also, a dis
tinction is made between double and single adultery, 
the former being com�itted where both parties are 
married to other persons, the latter where one only 
is so married. State v. Fellows, 50 Wis. 65, 6 N. W. 
239 ; State v. Searle, 56 Vt. 516 ; State v. Lash, 16 
N. J. Law, 380, 32 Am. Dec. 397 ; Hood v. State, 56 
Ind. 263, 26 Am. Rep. 21 ; State v. Connoway, Tapp. 
(Ohio) 90 � State v. Weatherby, 43 Me,. 258, 69 Am. 
Dec. 59 ; Hunter v. U. S., 1 Pin. (Wis.) 91, 39 Am. 
Dec. 277. 

The term "criminal conversation" (q. v.), in its 
general and comprehensive sense, is synonymous 
with "adultery" (Rash v. Pratt, 1 W. W. Harr. 
(Del.) 18, 111 A. 225, 228) ; but in its more limited 
and technical signification it is adultery in the 
aspect of a tort. Turner v. Heavrin, 182 Ky. 65, 206 
S. W. 23, 4 A. L. R. 562. 

O pe n  and Notorious Adultery 

To constitute living in open and notorious 
adultery, the parties must reside together 
publicly in the face of society, as if conjugal 
relations existed between them, and their so 
living and the fact that they are not husband 
and wife must be known in the community. 
Gill v. State, 32 Okl. Cr. 278, 240 P. 1073, 
1075 ; Burns v. State, 17 Okl. Cr. 26, 1R2 P. 
738, 739 ; Copeland v. State, 133 P. 258, 10 
Okl. Cr. 1. See, also, People v. Stern, 207 Ill. 
App. 154 ; McCUllough v. State, 107 Tex. Cr. R. 
258, 296 S. W. 530. 

ADVANCE, v. To pay money or render other 
value before it is due ; to furnish something 
before an equivalent is received ; to loan ; to 
furnish capital in . aid of a projected enter
prise, in expectation of return from it. Pow
ell v. Allan, 70 Cal. App. 663, 234 P. 339, 344 ; 
Houghton v. Jacobs (Mo. Sup.) 246 S. W. 285, 
287 ; William F. Mosser Co. v. Cherry River 
Boom & Lumber Co., 290 Pa. 67, 138 A. 85, 87. 

An agreement to "advance" money for personal 
property implies a loan with property as pledge, 
rather than a payment of purchase money in sale. 
Shelley v. Byers, 73 Cal. App. 44, 238 P. 177, 182. 

A DVANCEM ENT. Money or property given 
by a parent to his child or, sometimes, pre
sumptive heir, or expended by the former for 
the latter's benefit, by way of anticipation of 
the share which the child will inherit· in the 
parent's estate and intended to be deducted 
therefrom. It is the latter circumstance 
Which differentiates an advancement from a 
gift or a loan. Holland v. Bonner, 142 Ark. 
214', 218 S. W. 665, 667, 26 A. L. R. 1101 ; No
bles v. Davenport, 183 N. C. 207, 111 S. E. 180, 
181, 26 A. L. R. 1086 ; Brewer's Adm'r v. 
Brewer, 181 Ky. 400, 205 S. W. 393, 396 ; 
Stenson v. H. S. Halvorson Co., 28 N. D. 
151, 147 N. W. 800, 801, L. R. A. 1915A, 1179, 
Ann. Cas. 1916D, 1289 ; Grattan v. Grat
tan, 18 Ill. 167, 65 Am. Dec. 726 ; Beringer v. 
Lutz, 188 Pa. 364, 41 A. 643 ; Daugherty T. 
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Rogers, 119 Ind. 254, 20 N. E. 779, 3 L. R. A. 
847 ; Hattersley v. Bissett, 51 N. J. Eq. 597, 
20 A. 187, 40 Am. St. Rep. 532 ; Chase v. 
Ewing, 51 Barb. (N. Y.) 597 ; Osgood v. Breed, 
17 Mass. 356 ; Nicholas v. Nicholas, 100 Va. 
660, 42 S. E. 669 ; Moore v. Freeman, 50 Ohio 
St. 592, 35 N. E. 502 ; Appeal of Porter, 94 
Pa. 332 ; Bissell v. Bissell, 120 Iowa, 127, 94 
N. W. 465 ; In re Allen's Estate, 207 Pa. 325, 
56 A. 928 . .  

"Advancement," unlike "ademption" (q. v.) ,  ap
plies only to cases of intestacy. Ellard v. Ferris, 
91 Ohio St. 339, 1l() N. Ei. 476, 479, L. R. A. 1916C, 
613 ; Ha.rper v. Harris (C. C. A. N. M.) 294 F. 44, 
46, 32 A. L. R. 727. To constitute an "advancement," 
the donor must irrevocably pa.rt with his title in the 
subject-matter, and such title must become vested 
in the donee during the lifetime of the donor. 
Greene v. Greene, 145 Miss. 87, 110 So. 218, 222, 49 A. 
L. R. 565. Whether there was an advancement or 
not depends on the intention of the donor. Le·ach 
v. Leach, 162 Minn. 159, 202 N. W. 448, 449 ,; Payne 
v. Payne, 128 Va. 33, 104 S. E. 712, 714. 

Advancement, in its legal acceptation, does not 
involve the idea ef obligation or future liability to 
answer. It is a pure a.nd irrevooable gift made by 
a parent to a child in anticipation of such child's 
future share of the parent's estate. In re Long's 
Estate, 254 Pa. 370, 98 A. 1066, 1008 ; FeU v. Brad
shaw, 205 Iowa, 100, 215 N. W. 595 ; Appeal of Yundt, 
13 Pa. 580, 53 Am. Dec. 496. An advancement is any 
provision by a parent made to and accepted by a 
child out of his estate, either in money or property, 
during his life-time, over and a.bove the obligation 
of the parent for maintenance and education. Code 
Ga. 1882, § 2579 (Civ. Code 1926, § 4()S2) . An "ad
vancement by portion," within the meaning of the 
statute, is a sum given by a parent to establish 
a child in life, (as by starting him in business,) 
or to make a provision for the child, (as on the 
marriage of a daughter). L. R. 20 Eq. 155. See 
Ademption ; Gift. 

ADVAN CES. Moneys paid before or in ad
vance of the proper time of payment ; money 
or commodities furnished on credit ; a loan or 
gift, or money advanced to be repaid condi
tionally. Vail v. Vail, 10 Barb. (N. Y.) 69 ; 
Laflin, etc., Powder Go. v. Burkhardt, 97 U. S. 
110, 24 L. Ed. 973. 

This word, when taken in its
' 
strict legal 

sense, does not mean gifts, (advancements,) 
and does mean a sort of loan ; and, when tak
en in its ordinary and usual sense, it includes 
both loans and gifts,-loans more readily, 
perhaps, than gifts. Nolan v. Bolton, 25 Ga. 
355 ; Linderman v. Carmin, 255 Mo. 62, 164 
S. W. 614', 617 ; Landrum & Co. v. Wright, 11 
A1a. App. 406, 66 So. 892. 

Payments advanced to the owner of prop
erty by a factor or broker on the price of 
goods which the latter has in his hands, or 
is to receive, for sale. 

"Loans" are repayable at maturity, while "ad
vances" are not repaid by party receiving them, 
but are covered by proceeds of consigned goods. 
People ex reI. James T'alcott, Inc., v. Goldfogle, 211 
N. Y. S. 122, 123, 213 App. Div. 719. 

A DVANT AGE. Preference or priOrity. Unit
ed States v. Preston, 4 Wash. 446, Fed. Cas. 
No. 16,087. 



ADV ANTAGIlT.M 

A D VA NTAG I U M.  In old pleading. An ad
vantage. Co. EJ!t. 484 ; Townsh. PI. 50. 

ADVENA. In Roman law. One of foreign 
birth, who has left his own country and set
tled elsewhere, and who has not acquired cit
izenship in his new locality ; often called 
alban'lts. Du Cange. 

ADVENT. A period of time recognized by 
the English common and ecclesiastical law, 
beginning on the Sunday that falls either up
on St. Andrew's day, being the 30th of No
vember, 01' the next to it, and continuing to 
Christmas day. Wharton. 

ADVENTI T I O U S. That which comes inci
dentally, fortuitously, or out of the regular 
course. "Adventitious value" of lands, see 
Central R. Co. v. State Board of Assessors, 
49 N. J. Law, 1, 7 A. 306. 

ADVEN T I T I U S. Lat. Fortuitous ; inciden
tal ; coming from an unusual source. Adven
titia bema are goods which fall to a man oth
erwise than by inheritance. Adventitia dos is 
a dowry or portion given by some friend other 
than the parent. 

ADVENTURA. An adventure. 2 Mon. AngI. 
615 ; Townsh. PI. 50. Flotson, jetson, and la
gon are styled advent'ltrre maris, (adventures 
of the sea.) Hale, De Jure Mar. pt. 1, c. 7. 

ADVENTU RE. 

I n Mercantile Law 

Sending goods abroad under charge of a 
supercargo or oth�r agent, at the risk of the 
sender, to be disposed of to the best advantage 
for the benefit of the owners. 

The goods themselves so sent. 

I n  Mari n e  I nsurance 

A very usual word in policies of marine in
surance, and everywhere used as synonymous, 
or nearly so, with "perils." It is often used 
by the writers to describe the enterprise or 
voyage as a "marine adventure" insured 
against. Moores v. Louisville Underwriters 
(C. C.) 14 Fed. 233. 

I n  General 
-Adventu re, bill of. In mercantile law. A 
writing signed by a merchant, stating that the 
property in goods shipped in his name be
longs to another, to the adventure or chance 
of which the person so named is to stand, 
with a covenant from the merchant to ac
count to him for the produce. 

-Gross adve ntu re. In maritime law. A loan 
on bottomry. So named because the lender, 
in case of a loss, or expense incurred for the 
common safety, must contribute to the gr088 
or general average. 

. 

-Joint adventure. A commercial or maritime 
enterprise undertaken by several persons 
jointly ; a limited partnership,-not limited 
in the statutory sense as to the liability of the· 
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partners, but as to its scope and duration. 
Ross v. Willett, 76 Hun, 211, 27 N. Y. S. 785 ; 
Lobsitz v. E. Lissberger Co., 168 App. Div. 840, 
154 N. Y. S. 556, 557. A special partnership. 
McDaniel v. State Fair of Texas (Tex. Civ. 
A.pp.) 286 S. W. 513, 517. An association -of 
two or more persons to carry out a single 
business enterprise for profit, for which pur
pose they combine their property, money, ef
fects' skill, and knowledge. Forman v. 
Lumm, 214 App. Div. 579, 212 N. Y. S. 487, 
491 ; Fletcher v. Fletcher, 206 Mich. 153, 172 
N. W. 436, 440 ; Hey v. Duncan (C. O. A. Ill.) 
13 F.(2d) 794, 795 ; Sanders v. Ne.wman, 174 

. Wis. 321, 181 N. W. 822, 824 ; Wilson v. Mary
land, 152 Minn. 506, 189 N. W. 437, 438. A 
special combination of two or more persons, 
where, in some specific adventure, a profit is 
jointly sought, without any actual partner
ship or corporate designation. Griffin v. Reil
ly (Tex. Civ. App.) 275 S. W. 242, 246 ; Perry 
v. Morrison, 118 OkI. 212, 247 P. 1004, 1006 ; 
Dexter & Carpenter v. Houston (C. C. A. Va.) 
20 F. (2d) 647, 651. It is ordinarily, but not 
necessarily, limited to a single transaction, 
Forbes v. Butler, 66 Utah, 373, 242 P. 950, 
956, whiCh serves to distinguish it from a 
partnership, Barry v. Kern, 184 Wis. 266, 
199 N. W. 77, 78. But the business of con
ducting it to a successful termination may 
continue for a number of years. Elliott v. 
Murphy Timber Co., 117 Or. 387, 244 P. 91, 
93, 48 A. 1.1. R. 1043. There is no real dis
tinction between a "joint adventure" and 
what is termed a "partnership for a single 
transaction." Atlas Realty Co. v. Galt, 153 
Md. 586, 139 A. 285, 286. A "joint adventure," 
while not identical with a partnership, is so 
similar in its nature and in the relations cre
ated thereby that the rights of the parties as 
between themselves are governed practically 
by- the same rules that govern partnerships. 
Goss v. Lanin, 170 Iowa, 57, 152 N. W. 43, 45 ; 
Boles v. Akers, 116 OkI. 266, 244 P. 182, 184 ; 
Fried v. Guiberson, 30 Wyo. 150, 217 P. 1087, 
1089 ; Welling v. Crosland, 129 S. C. 127, 123 
S. E. 776, 781. 

ADVENTU RER.  One who undertakes un
certain or hazardous actions or enterprises. 
It is also used to denote one who seeks to 
advance his own interests by unscrupulous 
designs on the credulity of others. It has 
been held that to impute that a person is an 
adventurer is a libel ; 18 L. J. C. P. 241. 

AQVERSAR IA. (From Lat. adver8a, things 
remarked or ready at hand.) Rough memo
randa, common-place books. 

ADVERSARY. A litigant-opponent, the op
posite party in a writ or action. 

ADVERSARY PROCEED I N G. One having 
opposing parties ; contested, as distinguished 
from an em parte application ; one of which 
the party seeking relief has given legal warn
ing to the other party, and a.fforded the latter 
an opportunity to contest it. Excludes an 
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adoption proceeding. Platt T. Magagnini, 110 210 N. W. 102, 103 (garnishment debtor · not served 

Wash .
. 
39, 187 P. 716, 718. in garnishment proceeding). 

resist- ADVERSUS. In the civil law. Against, (con.-ADVE RSE. Opposed ; contrary ; in 
tra.) Adver8us bono8 mmes, against good ance or' opposition to a claim, application, or 

d. morals. Dig. 47, 10, 15. 
procee mg. 

ADVERS E  I NTEREST. The "adverse inter
est" of a witness, so as to permit cross-exami
nation by the party calling him, must be so 
involved in the event of the suit that a legal 
right or liability will be acquired, lost, or ma
terially affected by the judgment, and must 
be such as would be promoted by the success 
of the adversary of the party calling him. 
Dinger v. Friedman, 279 Pa. 8, 123 A. 641, 
643. 

As to adverse "Claim," "Enjoyment," "Pos
session," "User," "Verdict," "Witness," see 
those titles. 

ADVERSE PARTY. An "adverse party" en
titled to notice of appeal is every party whose 
interest in relation to the judgment or decree 
appealed from is in conflict with the modifica
tion or reversal sought by the appeal ; every 
party interested in sustaining the judgment 
or decree. Harrigan v� Gilchrist, 121 Wis. 127, 
99 N. W. 909 ;  Mohr v. Byrne, 132 Oal. 250, 
64 Pac. 257 ; Fitzgerald v. Cross, 30-0hio St. 
444 ; In re Olarke, 74 Minn. 8, 76 N. W. 790 ; 
Herriman v. Menzies, 115 Cal. 16, 44 Pac. 660, 
35 L. R. A. 318, 56 Am. St. Rep. 81 ; Pacific 
Live Stock Co. v. IDllison Ranching Co., 45 Nev. 
1, 192 p. 262 ; Wyoming Hereford Ranch v. 
Hammond Pacing Co.,  31 'Vyo. 31, 222 P. 
1027, 1028 ; Fairchild v. Plank, 189 Iowa, 639, 
179 N. W. 64, 67 ; In r.e Ohewaucan River, 
89 Or. 659, 171 P. 402, 175 P. 421, 427 ; In re 
McGovern's Estate, 77 Mont. 182, 250 P. 812, 
815 ; Texas Employers' Ins. Ass'n v. Shilling 
(Tex. Com. App.) 289 s. W. 996, 997. Any 
party who would be prejudicially affected by a 
modification or reversal of the judgment ap
pealed from. Wright v. Spencer, 38 Idaho, 
447, 221 P. 846 ; Great Falls Nat. Bank v. 
Young, 67 Mont. 328, 215 P. 651, 652. 

A party who, by the pleadings, is arrayed 
on the opposite side. Merrill v. St. Paul City 
Ry. Co., 170 Minn. 332, 212 N. W. 533. The 
other party to the action. Highland v. Hines, 
80 N. H. 179, 116 A. 347, 349. A party to the 
record for, or against, whom judgment is  
sought. Merchants' Supply Co. v .  Hughes 
Ex'rs, 139 Va. 212, 123 S. E. 355, 356. 

In a statute requiring that case-made shall be 
served on "opposite" party, opposite is synonymous 

with "adverse." In re Wah-shah-she-me-tsa-he's 
Estate, )11 OkI. 177, 239 P. 177, 178. And the term 

"adverse party" is not necessarily confined to plain

tiffs as against defendants, or vice versa. Lidfors v. 
Pflaum, 115 Or. 142, 205 P. 277 ; Arwood v. Hill's 

Adm'r, 135 Va. 235, 117 S. E. 603, 605. 

A defaulting defendant is not an "adverse party" ; 
Syracuse Mortgage Corporation v. Kepler, 202 N. Y. 
S. 193, 122 Misc. 95 ; Holt v. Empey, 32 Idaho, 106, 

178 P. 703 ; nor is one who is named as a party 

but is not served ; Kissler v. Moos, 26 Idaho" 516. 

144 P. 647. Compare Fergen v. Lonie, 50 S. D. 328, 

Adversus extraneos vitiosa possesSio prodesse 
solet. Prior possession is a good title of own
ership against all who cannot show a better. 
D. 41. 2. 53 ; Salmond, Jurispr. 638. 

ADVERT I SE. To give public notice ; Green 
v. Blanchard, 138 Ark. 137, 211 S. W. 375, 379, 
5 A. L. R. 84 ;  either by publication in a news
paper, or by means of haIrd bills, placards, or 
other written public notices ; Nichols v. Nich
ols, 192 Ala. 206, 68 So. 186, 187. To inform, 
publish ; Arthur v. City of Petaluma, 27 Cal. 
App. 782, 151 P. '183, 185 ; or call to the public ' 
attention by any means whatsoever ; Common
wealth v. Allison, 227 Mass. 57, 116 N. E. 265, 
266 ; Van Doorn v. U. S., 12 Ct. Oust. App. 167, 
168 ; In re Donovan, 43 S. D. 98, 178 N. W. 
143, 144 (advertising as a divorce la.wyer by 
publishing a booklet containing newspaper 
clippings). 

"Advertising" is merely identification and descrip

tion, apprising of quality and place, Rast v. Van 

Deman & Lewis Co" 36 S.  Ct. 370, 377, 240 U. S. 342, 
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455 ; and "advertising purposes" are not limited 
to matters of vocation, or even avocation, but in

clude advertisements essentially for unselflsh pur

p oses, Almind v. Sea Beach Ry. Co., 141 N. Y. S. 

842, 843, 151 App. Div. 230. 

ADVERT I SEM ENT. Notice given in a man
ner designed to attract public attention ;, in
formation communicated to the public, or to 
an individual concerned, as by handbills or 
the newspaper. Montford v. Allen, 111 Ga. 
18, 36 S. E. 305 ; Haffner v. Barnard, 123 Ind. 
429, 24 N. E. 152 ; Com. v. Johnson, 3 Pa. 
Dist. R. 222 ; People v. McKean, 76 Oal. App. 
114, 243 P. 898, 900 ; Fauntleroy v. Mardis, 123 
Miss. 353, 85 So. 96, 97. 

A sign-board, erected at a person's place of busi

ness, giving notice that lottery tickets are for sale 

there, is an "advertisement," within the meaning 
of a statute prohibiting the advertiSing of lotteries. 

Com. v. Hooper, 5 Pick. (Mass.) 42. 

ADVERT I SE M E NTS OF Q U E E N  E L I ZA
BETH.  Certain articles or ordinances drawn 
up by Archbishop Parker and some of the 
bishops in 1564, at the request of Queen Eliz
abeth, the object of which was to enforce de
cency and uniformity in the ritual of the 
church. The queen subsequently refused to 
give her official sanction to these advertise
ments, and left them to be enforced by the 
bishops under 'their general powers. Phillim. 
Ecc. Law, 910 ; 2 Prob. Div. 276 ; Id. 354. 

ADV I C E. View ; opinion ; the counsel given 
by lawyers to their clients ; an opinion ex

pressed as to wisdom of future conduct. 
The instruction usually given by one mer

chant or b;l.llker to another by letter, inform-



ADVICE 

ing him of shipments made to him, or of bills 
or drafts drawn on him, with particulars of 
date, or sight, the sum, and the payee. Bills 
presented for acceptance or payment are fre
quently dishonored for want of a(lvioe. 

Letter of Advice 

A communication from one person to an
other, advising or warning the latter of some
thing which he ought to know, and commonly 
apprising him beforehand of some act done by 
the writer which will ultimately affect the 
recipient. It is usual and perfectly proper for 
the drawer of a bill of exchange to write a 
letter of advice to' the drawee, as well to 
prevent fraud or alteration of the bill, as to 
let the drawee know what provision has been 
made for the payment of the bill. Chit. Bills, 
162. 

ADV I SA R E, ADV I SAR I .  Lat. To consult, 
deliberate, consider, advise ; to be advised. 
Occurring in the phrase cur'ia advisari vult, 
which see (usually abbreviated cur. adv. vult, 
or O. A.. V.,) the court wishes to be advised, or. 
to consider of the matter. 
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ADVOCASSI E. L. Fr. The office ()f n.n ad
vocate ; advocacy. Kelham. 

ADVOCATA. In old English law. A patron
ess ; a woman who had the right of presenting 
to a church. Spelman. 

ADVO CATE, v. To speak in favor of ; de
fend by argument. Ex parte Bernat (D. C.) 
255 F; 429, 432. 

ADVOCATE, n. One who assists, _ defends, or 
pleads for another ; one who re'nders legal 
advice and aid and pleads the cause of another 
before a court. 

A person learned in the law, and duly ad
mitted to practice, who assists his client with 
advice, and pleads for him in open court. 
Holthouse. 

An assistant ; adviser ; a pleader of causes. 

Derived from ad'IJooore, to summon to one's as

sistance ; advocattts originally signified an assist
ant or helper of any kind, even an accomplice. in 

the commission of a crime ; Cicero, Pro CreoinClJ, c. 

8 ;  LiyY, lib. ii. 55 ; iii. 47 ; Tertullian, De laolatr. 

cap'. xxiii. ; Petron. Satyr·ic. cap. xv. Secondarily, 

it was applied to one called in to assist a party in 

the conduct of a suit ; Inst. 1, 11, D, 50, 13. de extr. 
cogn.. Hence, a pleader, which is its present signifi
cation. 

I n the Civil and Ecclesi'astical Law 

ADVI SE. To give an opinion or counsel, or 
recommend a plan or course of action ; also 
to give notice. Long v. State, 23 Neb. 33, 36 N. 
W. 310. To encourage. Voris v. People, 75 
Colo. 574, 227 P. 551, 553. An officer of the court, learned in the law, 

This term is not synonymous with "persuade" who is engaged by a suitor to maintain or de
(Wilson v. State, 38 Ala. 411) , or with "direct" or fend his cause. 
"instruct." Where a statute authorizes the trial 

court to advise the jury to acquit, the court has no 

power to inst1'ttct the jury to acquit. The court can 

only counsel, and the jury are not bound by the ad

vice. People v. Horn, 70. Cal. 17, 11 P. 470. "Ad

vise" . imports that it is discretiona.ry or optional 

with the person addressed whether he will act on 

such advice or not. State v. Downing, 23 Idaho, 
540., 130 P. 461, 462 ; Brown v. Brown, 180 N. C. 433, 

104 S. E. 889, 890.. 

ADVI SED. Prepared to give judgment, after 
examination and deliberation. "The court 
took time to be advised." 1 Leon. 187. 

ADV I SED L Y. With deliberation ; intention
ally. 15 Moore P. C. 147. 

ADVI SEM ENT. Deliberation, consideration, 
consultation ; the consultation of a court, aft
er the argument of a cause by cOl.Jnsel, and be
fore delivering their opinion. Clark v. Read, 
5 N. J . . Law, 486 ; In re Hohorst, 150 U. S. 662, 
14 Sup. Ct. 221, 37 L. Ed. 1211. 

-Advocate gen eral. The adviser of the crown 
in England on questions of naval and military 
law. 

-Lord Advocate. The principal crown lawyer 
in Scotland, and one of the great officers of 
state of Scotland. It is his duty to act as  pub
lic prosecutor ; but private individuals in
jured may prosecute upon obtaining his con
currence. He is assisted by a solicitor general 
and four junior counsel, termed "advocates
depute." He has the power of appearing as 
public prosecutor in any court in Scotland, 
where any person can be tried for an offense, 
or in any action where the crown is interested. 
Wharton. 

-Queen's ad'vocate. A member of the College 
of Advocates, appointed by letters patent, 
whose office is to advise and act as counsel for 
the crown in questions of civil, canon, and in
ternational law. His rank is next after the 
solicitor general. ADV I SO RY. Counselling, suggesting, or ad

vising, but not imperative or conclusive. A 
verdict on an issue out of chancery is advisory. ADVOCAT I . Lat. In Roman law. Patrons ; 

Watt v. Starke, 101 U. S. 252, 25 L. Ed. 826. pleaders ;  speakers. 

ADVOCACY. The act of pleading for, sup- ADVOCAT I ECCLES I JE. Advocates of the 

porting, or recommending active espousal. church. A term used in the eccles.iastics:I 

Gitlow v .. People of State of New York, 45 S. law to denote the patrons of churches who 

. Ct. 625, 626, 268 U. S. 652, 69 L. Ed. 1188. presenJed to the living on an avoidance. This 
term was also applied to those who were re-

ADVOCARE. Lat. To defend ; to call t<;. tained to argue the cases of the church. These 
one's aid ; to .  vouch ; to warrant. were of two sorts: those retained as pleaders 
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to argue the cases of the church and attend to ADVOWEE, 01" AVOWE;E. The person or pa
its law-matters ; and advocates, or patrons tron who has a right, to present to a benefice. 
of the advowson. Cowell ; Spelman, Gloss. Fleta, lib. 5, c. 14. 

ADVOCAT I F I SC I .  In civil law. Those ADVOWEE PARAMO UNT. 
chosen by the emperor to argue his cause or highest patron. 

The sovereign, 

whenever a question arose affecting his reve
nues. 3 Bla. Comm. 27. Advocates of the 
fisc, or revenue ; fiscal advocates, (qui causam 
jisci cgissent.) Cod. 2, 9, 1 ;  Id. 2, 7, 13. An
swering, in some measure, to the king's COlln
sel in English law. 

A DVOCAT IA. In the civil law. The quality, 
function, privilege, or territorial jurisdiction 
of an advocate. 

The functions, duty, or privilege of an ad
vocate. Du Cange, Advocatia. 

ADVOCAT I O N .  In Scotch law. A process by 
which an action may be carried from an in
ferior to a superior court before final judg
ment in the former. 

ADVOCAT I O N E  D E C I MARUM.  A writ 
which lay for tithes, demanding the fourth 
part or upwards, that belonged to any church . 

A DVOCATO R. 
In  Old Practice 

One who called on or vouched another to 
warrant a title ; a voucher. Advooatus; the 
person called on, or vouched ; a vouchee. 
Spelman ; Townsh. PI. 45. 

I n Scotch Pr'actice 

An appellant. 1 Broun, R. 67. 
ADVOCATUS. A pleader ; a narrator. Brac
ton, 412 a, 372 b. 

In the civil law. An advocate ; one who 
managed or assisted in managing another's 
cause before a judicial tribunal. Called also 
"patronus." Cod. 2, 7, 14. But distinguished 
from caus,idicus. Id. 2, 6, 6. 

A DVOCATUS D I ABOL I .  In ecclesiastical 
law. The devil's advocate ; the advocate who 
argues against the canonization of a ·saint. 

Advocatus 'est, ad quem pe,Minet jus advoootionis 
alicuj us ecclesire, ut ad ecole'siam, nomine pro
p rio, non alieno, possit prrese,ntare. A patron is 
h e  to whom appertains the right of presen
tation to a church, , in such a manner that he 
may present to such a church in his own name, 
and not in the name of another. Co. Litt. 119. 

ADVOUTRER. In old English law. An aduL 
terer. Beaty v. Richardson, 56 S. C. 173, 34 S. 
E. 73, 46 L. R. A. 517. 

ADVO UTRY. In old English law. Adultery 
between parties both of whom were married. 
Hunter v. U. S., 1 Pin. (Wis.) 91, 39 Am. Dec. 
277. Or the offense by an adulteress of con
tinuing to live with the man with whom she 
committed the adultery. Cowell ; Termes de 
la Ley. Sometimes spelled "advowtry." See 
Advoutrer. 

ADVOWSO N .  In English ecclesiastical law. 
The right 'of presentation to a church or ec
clesiastical benefice ; the right of presenting 
a fit person to the bishop, to be by him admit
ted and instituted to a certain benefice within 
the diocese, which has become vacant. 2 BI. 
Oomm. 21 ; Co. Litt. 119b, 120a. The person 
enjoying this right is called the "patron" 
(patronus) of the church, and was formerly 
termed "advocatus," the advocate or defender, 
or in English, "advowee." Id. ; 1 Crabb, Rea l 
Prop. p. 129, § 117. 

He who possesses this right is called the patron 

or advocate. When there is no patron, or he neg

lects to exercise his right within six months, it is 

called a lapse, and a title is given to the ordinary 

to collate to a church : when a presentation is made 

by one who has no right, it is called a usurpation. 

Advowsons are: of diffe'rent kinds, viz. : 

-Advowson appendant. An advowson annexed 
to a manor, and passing with it, as incident 
or appendant to it, by a grant of the mano'r 
only, \yithout adding any other words. 2 Bl. 
Comm. 22 ; Co. Litt. 120, , 121 ; 1 Crabb, Real 
Prop. p. 130, § 118. 

-

-Advowson collaUve. Where the bishop hap
pens himself to be the patron, in which case 
(presentation being impossible, or unneces
sary) he does by one act, which is termed "col
latIon," or conferring the benefice, all that is 
usually done by the separate acts of presenta
tion and institution. 2 Bl. Comm. 22, 23 ; 1 
Crabb, Real Prop. p. 131, § 119. 

-Advowson donative. Where the patron has 
the right to put his clerk in possession by his 
mere gift, or deed of donation, without any 
presentation to the bishop, or institution by 
him. 2 Bl. Gomm. 23 ; 1 Crabb, Real Prop. 
p. 131, § 119. 

-Advowson in gross. An advowson separated 
from the manor, and annexed to the person. 
2 Bl. Comm. 22 ; Co. Litt. 120 ; 1 Crabb, Real 
Prop. p. 130, § 118 ; 3 Steph. Comm. 116. 

-Advowson presentat ive. The usual kind of 
advowson, where the patron has the right of 
presentation to the bishop, or ordinary, and 
moreover to demand of him to institute his 
clerk, if he finds him canonically qualified. 2 
Bl. Gomm. 22 ; 1 Crabb, Real Prop. p. 131, 
§ 119. 

ADVOWT RY. , See Advoutry. 

fE D ES. Lat. In the civil law. A house, dwell
ing, temple, place of habitation, whether in 
the city or country. Dig. 30, 41, 5. In the 
country everything upon the surface of the 
soil passed under the term "cede8." Du Cange ; 
Calvin. 
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IE D I F I CARE. Lat. In civil and old English 
law. To make or build .a house ; to erect a 
building. Dig. 45, 1, 75, 7. 

JEdifioare in tuo· p ro prio solo non licet
' 

q uod 
alteri noceat. 3 lnst. 201. To build upDn your 
own land what may injure another is not law
ful. 

A proprietor of land has no right to erect 
a.n edifice on his own ground, interfering with 
the due enjoyment of adjoining premises, as 
by overhanging them, or by throwing water 
from the roof and eaves upon them, or by ob
structing ancient lights and windows. Broom, 
Max. 369. 
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Maine take requitaa as having an analogous mean
ing to equity ; they apply the term to those rules 
whicn the prretors introduced through the Edict in 
modification of the jus civile, but it seems to be an 
error to suppose that requitas had this sense in the 
Roman Law." He quotes Prof. Clark (Jurisprudence 
367) as doubting "whether requitas is ever clearly 
used by the Roman jurilits to indicate simply a de

'Parrtment of Law" and expresses the opinion that an 
examination of the authorities more than justifies 
his doubt. ZEquitas is opposed to strictum jus and 
varies in meaning betwe�m reasonable modification 
of the letter and substantial justice. It is to be 
taken as a. frame of mind in dealing with legal ques
tions and not as a source of law. · 

See JEquum et Bonum. 

IEdificatum solo solo cedit. What is built upon IEqu itas agi! in persona·m. Equity aets upon 
land belongs to or goes with land. Broom, the person. 4 Bouv. lnst. n. 3733. 
Max. 172 ; 00. Litt. 4a. 

. 
JEqu itas est co rrectio legis generaliter latre, qua 

IEdlificia solo cedunt. Buildings belong to [go parte deficit. Equity is the correction of that 
with] the soil. Fleta, lib� 3, c. 2; § 12. wherein the law, Iby reason of its generality, 

is deficient. Plowd. 375. 
JEDI LE.. In Roman law. An officer who 
attended to the repairs of the temples and 
other public buildings ; the. repairs and clean
liness of the streets ; the care of the weights 
and measures ; the providing for funerals and 
games ; and to regulating the prices of pro-

, visions. Ainsworth, Lex. ; Smith, Lex. ; Du 
Oange. 

JED I L IT U M  ED I CTUM. In the Roman law. 
T�e JEdilitia.n Edict ; an edict providing reme
dies for frauds in sales, the execution of which 
belonged to the curule rediles. Dig. 21, 1. See 
Cod. 4, 58. 

JEquitas est correctio quredam legi adhibita, 
quia ab ea abest al iquid p:ropter gene,ralem sine 
exoeptione comp rehensionem. Equity is r3. cer
tain correction applied to law, ,because on ac
count of its general comprehensiveness, with
out an exception; something is absent from it. 
Plowd. 467. 

fEquitas est perfecta q ured'am ratio qure jus 
scriptum interpretatu r et e mendat ; n u lla 
scriptura co,m prehe'nsa, sed solum in  vera 
ratione co'nsistens. Equity is a certain per
fect reason, which interprets and amends the 
written law, comprehended in no writing, but 
consisting in right reason alone. Co. Litt. 
24b. 

That provision by which the buyer of a dis
eased or imperfect slave, horse, or other ani
mal was relieved at the expense of the ven
dor who had sold him as sound knowing him 
to be imperfect. Calvinus, Lex. JEquitas est quasi requalitas. Equity is as it 

were equality ; equity is a species of equality 
IE FESN. In old English law. The remunera- or equalization. Co. Litt. 24. 
tion to the proprietor of a domain for the 
privilege of feeding swine under the oaks and JEqu itas ignorantire o'p itu latur, oscitantire non 

beeches of his woods. item . Equity assists ignorance, but not care-
lessness. 

IEGROTO. Lat. Being sick or indisposed. 
A term used in some of the older reports. IEqu itas non facit jus, sed juri auxiliatur. Eq-

"Holt regroto." 11 Mod. 179. uity does not make law, but assists law. 
Lofft, 379. 

. 

IEGYLDE. Uncompensated, unpaid for, un-
avenged. From the participle of exclusion, JEqu itas nunquam contravenit leges. 

a, re, or em, (Goth.,) and gild, payment, requit- never counteracts the laws. 
Equity 

al. Anc. Inst. Eng. 

IE L. A Norman French term signifying 
"grandfather." It is also spelled "aieul" and 
"a.yle." Kelham. 

fEquior est dis.positio legis q uam hominis. 
'l'he disposition of the law is more equitable 
than 'that of man. 8 Coke, 15�. 
fEQU ITAS. In the civil law. Equity, as op
posed' to 8trictum or 8UrMnUm jus, (q. 1).) Oth
erwise called: requum, . requum bonum, (I;qu,um 
et bonum, requum et jU8tum. Calvin. 

IEquitas sequ itur le'gem. 'Equity follows the 
law. 1 Story, Eq. Jur. § 64 ;  3 Woodd. Lect. 
479, 482 ; Branch, Max. 8 ;  2 Bla. Com. 330 ; 
Gilb. 186 ; 2 Eden 316 ; 10 Mod. 3 ;  15 How. 
(U. S.) 299, 14 L. Ed. 696 ; 7 Allen (Mass.) 503 ; 
5 Barb. (N. Y.) 277, 282. 

IEquitas su pervacua odit. Equity abhors su
perfiuous things. Lofft, 282. 
IEquitas u xoribus., l iberis, oredltoribus maxime 
favet. Equity favors wives and children, 
creditors most of all. 

Referring to the use of this term, Prof. Gray says ·IEQUUM ET BONUM. �'The Roman concep

(Nature and Sources of the Law 29() :  "Austin and tion involved in 'requum • lxmum' ' or 
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'wquitO,8' Is identical with what we mean by 
'reasonable' or nearly so. On the whole, the 
natural justice or 'reason of the thing' which 
the common law recognizes and applies does 
not appear to differ from the 'law of nature' 
which the Romans identified with .jus gen
tium, and the medieval doctors of the civil 
Hnd common l'aw boldly adopted as being di
vine law revealed through man's natural rea
son." Sir F. Pollock, Expans. of C. L. 111, 
citing [1902] 2 Ch. 661, where jU8 naturale 
and requum et bonum were taken to have the 
same meaning. 

JB'l'AS LBGITIKA 

than air. Bew v. Travelers' Ins. Co., 95 N. 1. 
Law, 533, 112 A. 859, 860, 14 A. L. R. 983. 

A passenger In an airplane, whether he takes part 
In Its operation or not, "participates in aeronau
tics" within the meaning of an insurance policy. 
Meredith v. Business Men's Ace. Ass'n of America, 
213 Mo. App. 688, 252 S. W. 976, 977 ; Tra.velers' Ins. 
Co. v. Peake, 82 Fla. 128, 89 So. 418. Oontra : Bene
fit Ass'n Ry. Employees v. Hayden, 175 Ark. 565, 299 
S. W. 995, 57 A. L. R. 622-

See, also, Aircraft ; Airship ; Airport ; Air
way ; Aviation. 

AERO P LANE. See · Aircraft ; Hydro-Aero
JEqu u m  et bonum est lex legum.  What is eq- plane ; ,seaplane. 
nitable and good is the law of laws. Hob. 
224. AEROSTAT I O N .  See Aeronautics. 

JEQU U S. Lat. Equal ; even. A provision 
in a will for the division of the residuary es
tate em WqUU8 among the legatees means 
equally or evenly. Archer v. Morris, 61 N. J. 
Eq. 152, 47 AU. 275. 

JE RA, or E RA. A fixed point of chronological 
time, whence any number of years is counted ; 
thus, the 'Christian era began at the birth of 
Christ, and the Mohammedan era at the flight 
of Mohammed from Mecca to Medina. The 
d.erivation of the word has been much con
tested. Wharton. 

JES. Lat. In the Roman law. Money, 
(literally, brass ;) metallic money in general, 
including gold. Dig. 9, 2,. 2, pr. ; Id. 9, 2, 27, 
5 ;  Id. 50, 16, 15-9. 

JES A L I E N UM. A civil law term signifying 
a debt. Literally translated, the money · of 
another ; the civil law considered · borrowed 
money as the property of another, as distin
guished from (£8 8uum, one's own money. 

JES S U U M .  One's own money. In the Roman 
law. Debt ; a debt ; that which others owe 
to us, (qu,oa alii nobi8 aebent.) Dig. 50, 16, 

JERAR I U M. Lat. In the Roman law. The 21�. 
treasury, (ji8CUS.) Calvin. JESN EC I A. In old English law. Esnecy .; 

A ER I AL NAV I G AT I O N. See Aeronautics. the right or privilege of the eldest born. Spel
man ; Glanv. lib. 7, c. 3 ;  Fleta, lib. 2, c. 66, 

AERO D R O M E. A term originally applied by §§ 5, 6. 
. 

Professor Langley to his flying machine but 
now used in the same sense as "airport" (q. JESN EC I US� See Anecius ; Aesnecia. 

v.) . 

AERONAUT. This term under some statutes 
includes . every person who, being in or upon 
an airship or anything attached thereto, un
dertakes to direct its ascent, course, or de
scent in the air, or the ascent, course, or de
scent in the air of anything attached to such 
airship. 

Under the Uniform Aeronautics Act it in
cludes aviator, pilot, iballoonist, and every 
other person having any part in the operation 
of aircraft while in flight. See Aeronautics. 

AERO NAUT I C  ACT I V I TY. Assured, killed 
when struck by propeller blade, as he was 
leaving airplane after completing flight, met 
his death while participating in an "aeronau
tic activity." Pittman v. Lamar Life Ins. 
Co. (C. C. A. Tex.) 17 F.(2d) 370, 371. To a 
contrary effect: Tierney v. Occidental Life 
Ins. Co., 89 Cal. App. 779, 265 P. 400. 

AERONAUTI CS. The science, art, or prac
tice of sailing in or navigating the air. It is 
divided into two branches : aerostation, deal
ing with machines which, like ballons, are 
lighter than air ; and aviation, dealing with 
artificial flight by machines which are heavier 

JEST H ET I C. Relating to that which is 
beautiful or in good taste. People v. Wolf, 
216 N. Y. S. 741, 744, 127 Misc. 382. 

JE'ST I MAT I O  CAP I T I S. Lat. The value of 
a head. In Saxon law. The estimation or 
valuation of  the head ; the price or  value of 
a man. The price to ibe paid for taking the 
life of a human being. By the laws of Athel
stan, the life of every man not excepting that 
of the king himself, was estimated at a cer
tain price, which was called the were, or 
re�timatio capitis. Crabb, Eng. Law, c. 4. 

JEsti matio prreteriti delicti ex postremo facto 
n u nquam crescit. The weight of a past offense 
is never increased by a subsequent fact. Ba
con. 

JET AS. Lat. In the civil law. Age. 

JETAS I N FANTIJE (also written infantili) 
PROX I MA. The age next to infancy ; the 
first half of the period of childhood (pueritia,) 
extending from seven years to ten and a half . . 
lnst. 3, 20, 9 ;  4 Bl. Comm. 22. See Age. 

JETAS LEG I T I MA. Lawful age ; the age of 
twenty-five. Dig. 3, 5, 27, pr. ; Id. 26, 2, 32, 2 ;  
Id. 27. 7. 1, pro . 



ETAS PERFECTA 

JETAS PERFECTA. Complete age ;  full age ; 
the age of twenty-ftve. Dig. 4, 4, 32 ; Id. 22, 
3, 25, 1. 

JETAS P R I MA. The first age ; infancy, (in
tantia). Cod. 6, 61, 8, 3. 

JETAS P U B E RTAT I P RO X I MA. The age 
next to puberty ; the last half of the period of 
childhood (pueritia), extending from ten 
and a half years to fourteen, in which there 
might or might not be criminal responsibility 
according to natural capacity or incapacity. 
Under twelve, an offender could not be guilty 
in will, neither after fourteen could he be 
supposed innocent, of any capital crime which 
he in fact committed. Inst. 3, 20, 9 ; 4 Bl. 
Oomm. 22. See Age. 

JETATE P R O BAN DA. A writ which inquir
ed whether the king's tenant holding in chief . by chivalry was of full age to receive his 
lands. It was directed to the escheater of the 
county. Now disused. 

JETH E L I N G. In Saxon law. A noble ; gen
erally a prince of the blood. 

AFFAI R. (Fr.). A law suit. 

AFFAI RS. A person's concerns in trade or 
property ; business. Montgomery v. C om., 
91 Pa. 133 ; Bragaw v. Bolles, 51 N. J. Eq. 84, 
25 A. 947 ; People ex reI. Western Union Tel
egraph Co. v. Public Service Commission of 
.New York, Second Dist., 192 App. Div. 748, 
183 N. Y. S. 659, 661. That which is done or 
to be done. Wicks v. City and Oounty of 
Denver, 61 Colo. 2B6, 156 P. 1100, 1103. The 
affairs of a corporation include the borrow
ing of money in conducting its business, and 
meJ:hods of obtaining loans. ' Cameron v. 
First Nat. Bank (Tex. Civ. App.) 194 S. W. 
469, 470. In a. statute pertaining to incom
petents, "affairs" relates solely to person and 
estate of alleged incompetent. State ex reI. 
Bevan v. Williams, 316 Mo. 665, 291 S. W. 481, 
482. 

. 

AF FECT. To act upon ; influence ; change ; 
enlarge or abridge ; often used in the sense of 
acting injuriously upon persons and things. 
Ryan v. Carter, 93 U. S. 84, 23 L. Ed . •  807 ; 
Tyler v. Wells, 2 Mo. App. 538 ; Holland v. 
Dickerson, 41 Iowa, 373 ; United States v. 
Ortega, 11 Wheat. 467, 6 L. Ed. 521 ; Gaunt 
v. Alabama Bound Oil & Gas 00. (C. C. A. 
Old.) 281 F. 653, 655, 23 A. L. R. 1279 ; Swi
gart v. C ommissioners of Highways of Town 
of Mahomet, 277 Ill. 281, 115 N. 'K 378, 379 ; 
State v. Home Brewing 00. of Indianapolis, 
182 Ind. 75, 105 N. E. 909 ; Barrows v. Far
num's Stage Lines, 254 Mass. 240, 150 N. E. 
206, 208 ; ' In re Fowler St. in City of New 
York (Sup.) 153 N. Y. S. 585, 587 ; Eastern 
Oil Co. v. Harjo, 57 Oklo 676, 157 P. 921, 922 ; 
Meurer v. Hooper (Tex. Civ. App.) 271 S. W. 
172, 177. A right is affected, iiit is either en
larged or abridged, · since "affect" does not 
mean to impair. Harris v. Friend, 175 P. 722, 
725, 24 N. M. 627. 
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A F FECTED W I TH A P U B L I C ' I NTEREST. 
This phrase, used as a basis for legislative 
regulation of prices, means something more 
than "quasi public," or "not strictly private," 
and similar phrases employed as a basis for 
upholding police regulation in respect to the 
conduct of particular businesses. A business 
is not affected with a public interest merely 
because the public derives benefit, accommo
dation, ease or enjoyment from its existence 
or operation. The price or charge for admis
sions to theaters or places of amusement or 
entertainment is not a matter "affected with 
a public interest." Tyson & Bro.-United The
atre Ticket Offices v. Banton, 273 U. S. 418. 
47 S. Ct. 426, 429, 71 L. Ed. 718, 58 A. L. R. 
1236. 

Affectio tua nomen i m ponit operi tuo. Your 
disposition (or motive, intention) gives name 
(or character) to your work or act. Bract. 
fol. 2b, 101b. 

A F FECT I O N.  The making over, pawning, 
or mortgaging of a thing to assure the pay
ment of a sum of money, or the discharge of 
some other duty or service. Orabb, Technol. 
Dict. 

In a medical sense, an abnormal bodily 
condition. A local "affection" is not a local 
disease within the meaning of an insurance 
policy, unless the affection has sufficiently 
de'Teloped to have some bearing on the gen
eral health. Cady v. Fidelity & Casualty Co, 
of New York, 113 N. W. 967, 971, 134 Wis, 
322, 17 L. R. A. (N. S.) 260. 

A F FECTUS. Disposition ; intention, impulse 
or affection of the mind. One of the causes 
for a challenge of a juror is pr'opter affectum. 
on account of a suspicion of bias or favor. 3 
BI. Comm. 363 ; Co. Litt. 156. 

Affectus p unitur lieet non sequatur effectus. 
The intention is punished although the in
tended result does not follow. 9 Coke, 55. 

A F F E E R. To assess, liquidate, appraise, fix 
in amount. 

To affeer an amercement. To establish the 
a.mount which one amerced in a court-leet 
should pay. See Amereement. 

To afjem- an aacount. To confirm it on oath 
in the exchequer. Cowell ; Blount ; Spelman. 

A F F E E.RORS. Persons who, in court-leets, 
upon oath, settle and moderate the fines and 
amercements imposed on those who have com
mitted offenses arbitrarily punishable, or that 
have no express penalty appointed by stat
ute. They are also appointed to moderate 
fines, etc., in courts-baron. Cowell. 

AFFERMER. L. Fr. To let to farm. Also 
to make sure, to establish or confirm. Kel
ham. 

AFF I A N CE. To assure by pledge. A plight
ing of troth between man and woman. Lit
tleton, § 39. 

An agreement by which a man and woman 



Al'l'INAGE 

promise each other that they will tnarry to- '  substantial right, and those which merely serve to 

gether. Pothier, Traite du Mar. n. 24. Co. Invoke the judicial power. Worthen v. State, 189 

Litt. 34 a. See Dig. 23, 1, 1 ;  Code, 5. 1. 4. Ala. 395, 66 So. 686, 688. 

A F F IANT. The person who makes and sub
scribes an affidavit. The word is used, in this 
sense, interchangeably with "deponent." But · 
the latter term should be reserved as the des
ignation of one who makes a deposition. 

A F F I DARE. To swear faith to ; to pledge 
one's faith or do fealty by making oath. 
Cowell. Used of the mutual relation arising 
between landlord and tenant ; 1 Washb. R. P. 
19 ; 1 Bla. Com. 367 ; Termes de la Ley, Feal
ty. Affidavit is of kindred meaning. 

A FF I DA R I .  To be mustered and enrolled 

A F F I D AV I T  O F  D E FE NSE. An affidavit 
stating that the defendant has a good defense 
to the plaintiff's action on the merits. The 
statements required ' in such an affidavit vary 
considerably in the different · states where 
they are required. Called also an affidavit of 
merits (q. v.) , as in Massachusetts. 

A FF I DAVIT O F  M E R I TS. One setting forth 
that the defendant has a meritorious defense 
(substantial and not technical) and stating the 
facts constituting the same. Palmer v. Rog
ers, 70 Iowa, 381, 30 N. W. 645. 

for soldiers upon an oath of fidelity. A F F I DAV I T  O F  SERV I C E. An affidavit in-

A F F I DAT I O. A swearing of the oath of 
fi- tended to certify the service of a writ, notice, 

delity or of fealty to .one's lord, under whose or other document. 

protection the quasi-vassal has voluntarily 
come. Brown. 

A F F I DAT I O  D O M I NORUM.  An oath taken 
by the lords in parliament. 

A F F I DATUS. One who is not a vassal, but 
who for the sake of protection has connected 
himself with one more powerful. Spelman ; 
2 Bl. Comm. 46. 

A F F I DAV I T. A written or printed declara
tion or statement of facts, made voluntarily, 
and confirmed by the oath or affirmation of 
the pa rty making it, taken before an officer 
having authority to administer such oath. 
Cox v. Stern, 170 Ill. 442, 48 N. E. 906, 62 
&<\m. St. Rep. 385 ; Hays v. Loomis, 84 Ill. 18. 
A statement or declaration reduced to writ
ing, and sworn to or affirmed before some of
ficer who has authority to administer an oath 
or affirmation. Quoted and approved in Shel
ton v. Berry, 19 Tex. 154, 70 Am. Dec. 326, 
and In re Breidt, 84 N. J. Eq. 222, 94 A. 214, 
216. 

An affidavit is a written declaration under 
oath, made without notice to the adverse par
ty. Code Civ. Proc. Cal. § 2003. 

An affidavit is an oath in writing, sworn 
before and attested by him who hath author
ity to administer the same. Knapp v. Duclo, 
1 Mich. N. P. 189 ; Smith v. Smith (Ind. App.) 
110 N. :m. 1013, 1014. 

An affidavit is always taken ex parte, and 
in this respect it is distinguished from a depo
sition, the matter of which is elicited by ques
tions, and which affords an opportunity for 
cross-examination. In re Liter's Estate, 19 
Mont. 474, 48 P. 753 ; State v. Quartier, 114 
Or. 657, 236 P. 746, 748 ; Osborne v. Com
monwealth, 214 Ky. 84, 282 S. W. 762, 763. 
But the word "affidavits" is sometimes used 
to include "depositions." U. S. v. Kaplan 
(D. C. Ga.) .286 F. 963, 970 ; State v. English, 
71 Mont. 343, 229 P. 727, 728. 

"Affidavits" are of two kinds ; those which serve 
as evidence to advise the court in the decision of 

some preliminary issue or " determinati()n of some 

A F F I DAV I T  TO H O L D  TO BA I L. An affi
davit required in many cases before the de
fendant in a civil action may be arrested. 
Such an affidavit must contain a �tatement, 
clearly and certainly expressed, by some one 
acquainted with the fact, of an indebtedness 
from the defendant to the plaintiff, and 'must 
show a distinct cause of action ; 1 Chit. Pl. 
1.65. 
A FF I LA RE. L. Lat. To put on record ; 
to file or affile. Atliletur, let it be filed. 8 
Coke, 160. De recordo ajJiZatum, affiled of' 
record. 2 Ld. Raym. 1476. 

A F F I LE. A term employed in old practice, 
signifying to put on file. 2 Maule & S. 202. 
In modern usage it is contracted to file. 

AFF I L I ATE. The word "affiliate" under 
Acts Ky. 1912, c. 7, § 19, providing that in 
precincts where there was no registration 
electors might vote only the Iballot of the 
party with which they declared their affilia
tion, ' requires the elector to in some way 
make plain the party he espouses and allies 
himself with ; Heitzman v. Voiers, 159 S. W. 
625, 626, 155 Ky. 39 ; Commonwealth v. Car
son, 171 Ky. 2.<38, 188 S. W. 372. 

A F F I  L l AT I O N. The act of imputing or de
termining the paternity of a basta:rd child, 
and the obligation to maintain it. 

I n  French Law 

A species of adoption which exists by cus
tom in some parts of France. The person af
filiated succeeded equally with other heirs to 
the property acquired by the deceased to 
whom he had been affiliated, but not to that 
which he inherited. 

I n Ecclesiastical Law 

A condition which prevented the superior 
from removing the person affiliated to another 
convent. Guyot, Repert. 

A F F I NAGE. A refining of metals. Blount. 
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A F F I N ES. In the ,civil law. Connections by 
marriage, whether of the persons or their rela
tives. Calvinus, Lex. 

Neighbors, who own or occupy adjoining 
lands. Dig. 10, 1, 12. 

From this word we have affinity, denoting rela
tionship by marriage ; 1 Bla. Com. 434. 

The singular, affinis, is used in a variety of re
lated significations-a boundary ; Du Cange ; a par
taker or sharer, affinis culpre (an aider or one who 
has knowledge of a. crime) ; Calvinus, Lex. 
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kindred of the other. l\£ackeld. Rom. Law, § 
14'7 ;  Poydras v. Livingston, 5 Mart. O. S. 
(La.) 295. A husband is related by affinity 
to all the consangtlinci of his wife, and viae 
versa, the wife to the husband's consanguinei;  
for the husband and wife , being considered 
oue fleSh, those 'Who are related to the one by 
blood are related to the other by affinity. 
Gib. Cod. 412 ; 1 Bl. Comm. 435. 

In a larger sense, consanguinity or kin
dred. Co. Litt. 157 a. 

Affi n is mei affi nis non est m ih i  affi nis. One who Quasi Affi nity 
is related tby marriage to a person related to In the civil law. The affinity which exists 
me by marriage has no affinity to me. Shelf. between two persons, one of whom has been 
Mar. & Div. 174. betrothed to a kinsman of the other, but who 
A FF I N I TAS. Lat. In the civil law. Af- have never been married. 
finity ; relatiom�hip by marriage. Inst. 1, 
10, 6. 

A F F I N I TAS A FF I N I TAT I S. Remote rela
tionship' by marriage. That connection be
tween parties arising from marriage which is 
neither consanguinity nor affinity. Chinn v. 
State, 47 Ohio St. 575, 26 N. E. 900, 11 L. R. 
A. 630 ; Davidson v. Whitehill, 87 Vt. 499, 
89 A. 1081, 1085. This term signifies the con
nection between the kinsmen of the two per
sons married, as, for example, the husband's 
brother and the wife's sister. Erskine, Inst. 
1. 6. 8. 

A F F I N I TY. The connection existing, in con
sequence of marriage, between each of the 
married persons and the kindred of the other. 
Clawson v. Ellis, 286 Ill. 81, 121 N. E. 242, 
243 ; Sizemore v. Commonwealth, 210 Ky. 637, 
276 S. W. 524, 525. 

It is distinguished from consanguinity, which de
notes relationship by blood. Affinity is the tie which 
exists between one of the spouses with the kindred 
of the other : thus, the relations of my wife, her 
brothers, her sisters, her uncles, are allied to me by 

affinity, and my brothers, sisters, etc., are allied in 
the same way to my wife. But my brother and the 
sister of my wife are not allied by the ties of af
finity. Willianis y. Foster (Tex. Ciy. App.) 233 S. 
W. 120, 122 ; Clawson v. Ellis, 121 N. E, 242, 243, 286 
Ill. 81 ;  Erverett Y. Ingram, 82 , S. E,. 562, 563, 142 Ga. 
145. See Affinitas Affinitati!5. 

At Com m on Law 

Relationship by marriage between the hus
band and the blood r'elations of the wife, and 
between the wife and the blood relations of 
the husband. 1 Bl. Comm. 434 ; SOlinger v. 
Earle, 45 N. 'Yo Super. Ct. 80 ;  Tegarden v. 
Phillips (Ind. App.) 39 N. E. 212. 

Affinity is distinguished into three kinds : (1) 
Direct, or that subsisting between the husband and 
his wife's relations by blood, o:r between the wife 
and the husband's relations by blood ; (2) seconda
'f'Y, or that which subsists betwee'D. the husband anfl 

his wife's relations by marriage ; (3) collateral, or 
that which subsists between the husband and the 

relations of his wife's rela.tions. Wharton. . 
I n the Civil Law 

The connection which arises by marriage 
between each of the married persons and · the 

A F F I RM.  To ratify, make firm, confirm, es
tablish, reassert. 

To ratify or confirm a former law or judg
ment. Cowell. 

In the practice of appellate courts, to affirm 
a judgment, decree, or order, is to declare 
that it is valid and right, and must stand as 
rendered below ; to ratify and reassert it ; to 
concur in its correctness and confirm its effi
cacy. Boner v. Fall River County Bank, 25 
·Wyo. 260, 168 P. 726, 7�7. 

To ratify or confirm a voidable act. 

I n  Pleading  

To allege or aver a matter of fact ; to state 
it affirmatively ; the opposite of deny or 
t'ravers6. 

I n  Practice 

To make affirmation ; to make a solemn 
and formal declaration or asseveration that 
an affidavit is true, that the witness will tell 
the truth, etc., this being substituted for an 
oath in certain cases. Also, to give testimony 
on affirma tioll. 

I n the Law of Contracts 

A party is said to affirm a contract, the 
same being voidable at his election, when he 
ratifies and accepts it, waives his right to 
annul it, and proceeds under it as if it had 
been valid originally. Cf. Adopt. 

A F F I RMA.NCE. In practice. The confirm
ing, or ratifying of a former law, or judg
ment. Cowell ; Blount. 

The confirmation and ratification by an ap
pellate court of a judgment, order, or decr.ee 
of a lower court brought ibefore it for review. 
See Affirm. 

A dismissal of an appeal for want of prosecution 

is not an "affirmance" of the judgment. Drum
mond Y. Husson, 14 N. Y. 60. Contra : Tackett Y; 
United States Fidelity & Guaranty Co., 112 Kan. 
500, 212 P. 357, 360. See, also, Peck Y. Curlee Cloth

ing Co., 63 Okl. 61, 162 P. 735, 736. 

The ratification or confirmation of a vpid
able contract or act by the party who is to be 

. bound thereby. 
The term is in accuracy to be distinguished 

fron;t ratification, Which is a recognition of 
• 
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the validity or binding force as against the 
party ratifying, of some act performed iby an
other person ; and from confirmation, which 
would seem to apply more properly to cases 
where a doubtful authority has been exer
cised by another in behalf of the person rati
fying ; but these distinctions are not general
ly observed with much care. 

A F F I  RMANCE DAY G E N E RA L. In the 
English court of exchequer, a day appointed 
by the judges of the common pleas, and 
barons of the exchequer, to be held a few 
days after the beginning of every term for 
the general affirmance or reversal of judg
ments. 2 Tidd, Pro 1091. 

A F F I R MANT. A person who testifies on af
firmation, or who affirms instead of taking an 
oath. See Affirmation. Used in affidavits and 
depositions which are affirmed, instead of 
sworn to in place of the word "deponent." 

He is liable to all the pains and penalty of per

jury, if he shall be guilty of willfully and malicious
ly violating his affirmation. 

matters alleged, is said to hold the affirma
tive, or, in otl1er words, to sustain the bur
den of proof. Ahbott. 

As to affirmative "Damages," "Plea," 
"Proof," "Warranty," see those titles. 

A F F I R M AT I VE A UTH O R IZAT I O N. Some
thing more than authority by mere implica
tion. White, Gratwick & Mitchell v. Empire 
Engineering Co., 210 N. Y. S. 563, 572, 125 
Misc. 47. 

• 

A F F I RMAT I VE C HARGE. The general "af
firmative charge" is an instruction to the jury 
that, whatever the evidence may be, defend
ant cannot be convicted under the count in 
the indictment to which the charge is direct
ed. Coker v. State, 18 Ala. App. 550, 93 So. 
3184, 386. 

A F F I RMAT I V E  D E F E NSE. In code plead
ing. New matter constituting a defense ; new 
matter which, assuming the complaint to be 
true, constitutes a defense to it. Carter V. 
Eighth Ward Bank, 67 N. ry. S. 300, 33 Misc. 
128. 

Affi rmanti, non n eganti incu mbit probatio. The 
[burden of] proof lies upon him who affirms, A F F I RMAT I V E  P R EGN ANT. In pleading. 

not upon one who denies. Steph. PI. 84. An affirmative allegation implying some nega-
tive in favor of the adverse party. Fields v. 

Affi rmantis est probare. He who affirms must State, 134 Ind. 46, 32 N. E. 780. 

prove. Porter v. Stevens, 9 Cush. (Mass.) 535. 

A F F I RMAT I O N. In practice. A solemn and 
formal declaration or asseveration that an 
affidavit is true, that the witness will tell the 
truth, etc., this being substituted for an oath 
in certain cases. 

A solemn religious asseveration in the na
ture of an oath. 1 Greenl. Ev. § 371. 

Quakers, as a class, and other persons who 
have conscientious scruples against taking an 
oath, are allowed to make affirmation in any 
mode which they may declare to be binding 
upon their consciences, in confirmation of the 
'truth of testimony which they are about to 
give. 1 Atk. 21,  46; Cowp. 340, 389 ; 1 Leach 
Cr. Cas. 64 ;  1 Ry. & M. 77 ; Vail V. Nicker
son, 6 Mass. 262 ; Com. V. Buzzell, 16 Pick. 
(Mass.) 153 ; Buller, N. P. 292. 

A F F I RMAT I O N  O F  FACT. A statement con

A F F I R MAT I VE R E L I E F. Relief, benefit, or 
compensation which may be granted to 

-
the 

defendant in a judgment or decree in accord
ance with the facts estrublished in his favor ; 
such as may properly be given within the is
sues made by the pleadings or according to 
the legal or equitable rights of the parties as 
established by the evidence. Garner V. Han
nah, 6 Duer (N. Y.) 262. As used in a statute 
giving plaintiff right to dismiss at any time 
before trial if no affirmative relief is demand
ed in answer, "affirmative relief" has refer
ence only to that relief for which defendant 
might maintain an action independently of 
plaintiff's claim and on which he might pro
ceed to recovery, although plaintiff abandoned 
his cause of action or failed to establish it. 
Southwestern ISurety Ins. Co. v. Walser, 71 
Okl. 240, 188 · P. 335, 336. 

cerning a su.bject-matter of a. transaction AFF I RMAT I V E  STAT UTE. In legislation. 
·which might otherwise be only .an expression A statute couched in affirmative- or manda
of opinion but which is affirmed as an existing tory terms ; one which directs the doing of an 
fact material to the transaction, and reason- . act, or declares what shall be done ; as a 
ably induces the other party to consider and negative statute is one which prohibits a thing 
rely upon it, as a fact. Stone V. McCarty, from being done, or declares what shall not 
64 Cal. App. 158, 220 P. 690, 694 ;  Ireland V. be done. Blackstone describes affirmative
Louis K. Liggett -Co., 243 Mass. 243, 137 N. acts of parliament as those "wherein justice 
E. 371, 372. is directed to be done according to the law 

of the land." 1 Bl. Comm. 142. 
A F F I R MAT I VE. That which declares posi
tively ; that which ft'vers a fact to be true ; 
that which establishes ; the opposite of nega
tive. 

The party who, upon the allegations of 
pleadings joining issue, is under the obliga
tion of making proof, in the first instance, of 

A F F I X. To fix or fasten upon, to attach to,. 
inscribe, or impress upon, as a signature, a 
seal, a trade�mark. Pen. Code N. Y. § 36·7. 
To attach, add to, or fasten upon, permanent
ly, a� in the case of fixtures annexed to real 
estate. 
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A. thing is deemed to ibe affixed to land when 
it is attached to it by the roots, as in the 
case of trees, vines, or shrubs ; or imbedded 
in it, as in the ease of walls ; or permanent
ly resting upon it, as in the case of buildings ; 
or permanently attached to what is thus per
manent, as by means of cement, plaster, nails, 
holts, or screws. Civ. Code Cal. § 660 ; Civ. 
Code Mont: 1R95, § 1076 (Rev. Codes 1921, § 
(069) ; McNally v. Connolly, 70 Cal. 3, 11 Pac. 
;�20 ; Miller v. 'Vaddingham (Cal.) 25 Pac. 
688, 11 L. R. A. 510 ; Tolle v. Vandenberg, 
44 Oklo 780, 146 P. 212, 213. 

A F F I X US. In the civil law. Affi_xed, fixed, 
or fastened to. 

AFFO RARE. To set a price or value on a 
thing. Blount. 
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but an affray only ; and in that case none are 

guilty except those actually engaged in it. Hawk. 

P. C. bk. 1, c. 65, § 3 ;  4 Bl. Comma 146 ; 1 Russ. 

Crimes, 271 ; Supreme Council V. Garrigus, 104 Ind. 

133, 3 N. g. 818, 54 Am. Rep. 298. 

If two or more persons voluntarily or by agree

ment engage in any fight, or use any blows or vio
lence towards each other in an angry or quarrel

some manner, in any public place to the disturbance 

of others, they are guilty of an affray, and shall be 

punished by imprisonment in the county jail not 

exceeding thirty days, or by fine not exceeding one 

hundred dollars. Rev. Code Iowa 1880, § 4065 (Code 

1927, § 13221). 
Mere 'words cannot amount to an affray. But if 

one person, by such abusive language toward an 

other as is calculated and intended to bring on a 
fight, induces the other to strike him, both are 

guilty of "affray." State v. Maney, 138 S. E'. 441, 

442, 194 N. C. 34. 

A F FO RATUS. Appraised or valued, 
things vendible in a market. Blount. 

AFFORCE. To add to ; to increase ; 
strengthen ; to add force to. 

A F F RECTAM ENTUM. Affreightment ; a as contract for the hire of a ves-sel. From the 
Fr. fret, which, according to Cowell, meant 

to tons or tonnage. Affreightamentum was 
sometimes used. Du Cange. 

A F FO RCE T H E  A'SS I SE. In old English 
pra'ctice. A method of securing a verdict, 
where the jury disagreed, either by confining 
them without meat and drink, or, more an
ciently, by adding other jurors to the panel, 
to a limited extent, until twelve could be 
found who were unanimons. Bract. fol. 185b, 
292a ; Fleta, lib. 4, c. 9,  § 2 ;  2 Reeve, Rist. 
Eng. Law, 267. 

AFFORC I A M EN T U M. In old English law. 
A fortress or stronghold, or other fortifica
tion. Cowell. 

The calling of a court upon a solemn or ex
traordinary occasion. Id. 

A F F O R EST. To convert land into a forest in 
the legal sense of the word. 

AFFORESTAT I O N .  The turning of a part 
of a country into forest or woodland or sub
jecting it to forest law, q. 'V. 

A FFO UAGE. In French law. The right of 
the inhabitants of a commune or section of a 

A F FR E I G HTME NT. A contract of affreight
ment is a contract with a ship-owner to hire 
his ship, or part of it, for the carriage of 
goods. Such a contract generally takes the 
form either of a charter-party or of a bill of 
lading. Maude & P. Mer. Shipp. 227 ; Smith, 
Merc; L·aw, 295 ; Bramble v. Culmer, 78 F'ed. 
501,  24 C. C. , A. 182 ; Auten v. Bennett, 88 
App. Div. 15, 84 N. Y. SUppa 689. A contract 
to transport goods constitutes a contract of 
"affreightment," although- there is towage 
service connected therewith. Sacramento 
Nav. CO. V. Salz, 47 S. -Ct. 3<68, 369, 273 U. R 
326, 71 L. Ed. 663, reversing (C. C. A. Cal.) 3 
F.(2d) 759. 

In French law, freighting and affreighting 
are distinguished. The owner of a ship 
freights it, (le frete ;) he is called the freight
er, (freteur ;) he is the letter Dr lessor, (looa
tettr, locator.) The merchant affreights (at
f1'CtC) the ship, and is called the affreighter; 
(affreteur ;) he is the hirer, (locataire, con
ductor.) Emerig. Tr. des Ass. C. 11, § 3. 

commune to take from the forest the fire-wood A F F RETE M E NT. Fr. In French law. The 

which is necessary f'or their use. Duverger. hiring of a vessel ; affreightment (q. 'V.). 
Called also nolisSel1tent. Ord. Mar. liv. 1, tit. 

A F F RANCH I R. L. Fr. To set free. Kel- 2, art. 2 ;  Id. liv. 3, tit. 1, art. 1. 

ham. 
A F F R I .  In old English law. Plow cattle, 

A FFRANCH I SE. To liberate ; to make free. bullocks or plow horses. Affri, or afri 

A F FRAY. In criminal law. The fighting of 
two or more persons in some public place to 
the terror of the people. 'Vallace V. Common
wealth, 207 Ky. 122, 268 S. ·W. 809, 813 ; -Carn
ley V. State, 88 Fla. 281, 102 So. 333, 334 ; 
Burton v. Com., 22 Ky. Law Rep. 1315, 60 S. 
'V. 52'6 ; Thompson v. State, 70 Ala. 26 ; State 
v. Allen, 11 N. C. 356. 

It differs from · a. riot in not being premeditated ; 
for if any persons meet together upon any lawful 
or innocent occasion, and happen ' on a sudden to 
engage in fightIng, they are not guilty of a. riot, 

carucce�' beasts of the plDW. Spelman. 

AFO R ESA I D. Before, or already said, men
tioned, 0'1' recited ; premised. Plowd. '87. 
Alabama Great Southern R. Co. v . . Smith, 191 
Ala. 64.3, 68 SQ. 56, 57. Foresaid is used in 
Scotch law . .  

AlthQugh the words "preceding" and 
"afQresaid" generally mean next before, and 
"following" means next after, yet a different 
slgnification will be given to' them if required 
by the context and the facts of the case. 
Simpson ·v. RQbert, 85 Ga. lJ80. 

. 
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AFO R ETHOUGHT. In criminal law. De

liberate ; planned ; premeditated ; prepense. 
State v. Peo, 9 Houst. (Del.) 488; 33 Atl. 257 ; 
Edwards v. State, 25 Ark. 444 ; People v. Ah 
Choy, 1 Idaho, 317 ; State v. Fiske, 63 -Conn. 
388, 28 Atl. 572. See Malice Aforethought ;  
Premeditation ; 4 Bla. Com. 199 ; Respublica 
v. :Vlulatto Bob, 4 Dall. (Pa.) 146, 1 L. Ed. 776 ; 
U. S. v. Cornell; 2 Mas. 91, Fed. Cas. No. 
14,868. 

"Aforethought" as used in the law of murder 

means thought of beforehand and for any length 

of time, howe,ver short, before the doing of the act, 

and, is synonymous with p'remeditation. State v. 

Smith, 26 N. M. 482, 194 P. 869, 872. 

A FR I CA N  D ESCENT. Persons of African 
nativity or of "African descent" within the 
meaning of the Naturalization Act, as amend
ed by Act .July 14, 1870 (8 USCA § 359), are 
members of the negro races of Africa or their 
descendants by intermixture with races con
stituting free white persons, the negro races 
referred to being those from which the eman
cipated slaves in the United States descend. 
Ex parte Shahid (D. C. S. C.) 205 F. 812, 815. 

AFTER. L,ater, succeeding, subsequent to, 
inferior in point of time or of priority or pref
erence. 

Its true meaning must be collected from the 
context and SUbject-matter ; Sands v. Lyon, 18 
Conn. 27 ; In re Waxman's Estate, 223 N. Y. 
S. 772, 773, 129 Misc. 829 ; Hyman Bros. Box 
& Label Co. v. Industrial Accident Commis
sion, 181 P. 784, 786, 180 Cal. 423 (equivalent 
to "at") ; New York Trust Co. v. Portland Ry. 
Co. , 197 App. Div. 422, 189 N. Y. S. 346, 348 
(equivalent to "on and after"). The words 
"after thirty days from notice" mean 30 days 
after the day on which the notice was re
ceived, excluding that day or fractions of it ; 
Mathews Farmers' Mut. Live Stock Ins. Co. 
v. M<?or�, 58 Ind. App. 240, 108 N. E. 155, 157. 
But the words "after the filing" as used in 
sections 63 and 68 of the Bankruptcy Act 
(11 USCA §§ 103, 108) do not mean the day 
after that of filing, but refer to the very in
stant of filing if ascertainable. In re Led
better (D. C. Ga.) 267 F. 893, 896. A note pay
able generally "after date," is payable on de
mand. Love v. Perry, 90 S. E. 978, 979, 19 
Ga. APi>. 86. When time is to be computed 
"after" a certain date, it is meant that such 
date should be excluded in the computation. 
Bigelow v. WilRon, 1 Pick. (Mass.) 485 ; Tay
lor v . .Jacoby, :! Pa. St. 495 ; Cromelian v. 
Brink, 29 Pa. St. 522. 

A FTER-ACQU I R ED. Acquired after a par
ticular date or event. Thus, a judgment is 
a I1en on after-acquired realty, i. e., land ac
quired by the debtor after entry of the judg
ment. Hughes v. Hughes, 152 Pa. 590, 26 
A. 101. 

AFTER-BORN C H I LD. A statute making a 
will void as to after-born children means 
physical birth, and is not applicable to a child 
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legitimated by the marriage ,of its parents. 
Appeal of McCulloch, 113 Pa. 247, 6 A. 253. 
See En Ventre Sa Mere ; Posthumous Child. 

AFTER-D I SCOVERED. Discovered or 
made known a�ter a particular date or event. 

AFTER-D I SC.oVERED EV I D E N CE. See 
Evidence. 

AFTE R S I G H T. This term as used in a bill 
payable so many days after sight, means aft
er legal sight ; that is, after legal presentment 
for aeceptance. The mere fact of having seen 
the bill or known of its existence does not con
stitute legal "sight." Mitchell v. Degrand, 
17 Fed. Cas. 494. 

A FTERMATH. A second crop of grass 
mown in the same season ; also the right to 
take such second crop. See 1 Chit. Gen. Pro 
181. 

"Aftermath" as used in the manufacture of 
window glass means the colder glass 'remain
ing on and in molten bath after drawing of 
glass cylinder. Okmulgee Window Glass Co. 
v. Window Glass Mach. Co., 265 F. 626, 630. 

A FTE R NOON.  This word has two senses. 
It may mean the whole time from noon to 
midnight ; or it may mean the earlier part of 
that time, as distinguished from the eve
ning. When used in a statute its meaning
must be determined by the context and the 
circumstances of the subject-matter. Reg. v. 
Knapp, 2 El. & Bl. 451, where an act forbid
ding innkeepers to have their houses open 
on Sunday during the usual hours of after
noon Divine Service was taken in the latter 
sense. 

AFT E RWA RD, AFTERWAR DS. Subse
quent in point of time ; synonymous with 
"thereafter," Lamoutte v. Title Guaranty 
& Surety Co., 165 App. Div. 573, 151 N. Y. S. 
148, 154, or with "then," Boyce v. Mosely, 102 
S. C. 361, 86 S. E. 771, 772. 

AGAI NST. Adverse to ; contrary ; opposed 
to ; without the consent of ; in contact with. 
State v. Metzger, 26 Kan. 395 ; James v. Bank, 
12 R. I. 460 ; Seabright v. Seabright, 28 'V. 
Va. 465 ; Palmer v. Superior Mfg. 00. (D. C. 
N. Y.) 203 F. 1003, 1005. The meaning of the 
word varies according to the context. State 
v. Prather, 54 Ind. 63 ; First Avenue Coal & 
Lumber 00. v. Hite, 9 Ala. App. 251, 62 So. 
1018, 1019. A guaranty "against loss" is a 
guaranty of collection. W:vman, Partridge & 
Co. v. Bible, 150 Minn. 26, 184 N. W. 45. 
"Against" signifies discord or conflict and not 
harmony. Olschewske Y. P riester (Tex. Com. 
App.) 276 S. W. 647, 650 ; Patterson v. Carr, 
189 Iowa, 69, 176 N. W. 265, 266. To consti
tute rape, the act must be committed without 
the consent or against the will of the woman · 
the phrases "against her will" and "without 
her consent" denoting the manifestation of 
the utmost reluctance and the greatest re-
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sistance. State v. Egner, 317 Mo. 457, 296 S. 
W. 145, 146. 

AGAI N ST T H E  FORM O F  T H E  STATUTE. 
Technical words 'which must be used in fram
in£, an indictment for a breach of the statute 
prohibiting the act complained of. The Latin 
phrase is contra forman statuti, q. 'D. State 
v. Murphy, 15 R. I. 543, 10 A. 585. 

AGA I NST T H E  PEACE. A technical phrase 
used in alleging a breach of the peace. See 
Contra Pacem. State v. Tibbetts, 86 Me. 189, 
29 A. 979. 

AGAI NST T H E  W I LL. Technical words 
which must be used in framing an indictment 
for robbery from the person, rape and some 
other offenses. Whittaker v. State, 50 Wis. 
521, 7 N. W. 431, 36 Am. St. Rep. 856 ; Com. 
v. Burke, 105 Mass. 376, 7 Am. Rep. 531 ; 
Beyer v. People, 86 N. Y. 369. They are im
plied in, and hence may be omitted from, an 
information charging robbery and using the 
words "unlawfully, willfully, feloniously, 
forcibly, and violently." State v. Wilson, 136 
La. 345, 67 So. 26. 

AGALMA. An impression or image of any
thing on a seal. Cowell. 

AGARD. L. Fr. An award. Nul fait 
agard; no award made. 

AGARD ER. L. Fr. To award, adjudge, or 
determine ; to sentence, or condemn. 

AGE. Signifies those periods in the lives of 
persons of both sexes which enable them to 
do certain acts which, before they had arrived 
at those periods, they were prohibited from 
doing. 

' 

The length of time during which a person 
has lived or a thing has existed. 

In the old books, "age" is commonly used 
to signify "full age ;" that is, the age of twen
ty-one years. Litt. § 259. 

-Age of consent. This phrase is well under
stood as referring to the age as defined in the 
statute in the life of females when they are 
deemed capable of consenting to sexual inter
course, and also affords a basis for classifica
tion of the different kinds of rape denounced 
by the statute. Ex parte Hutchens, 246 S. W. 
186, 189. 296 Mo. 331. 

-Ag,e of matu rity. " Age of maturity" in a will 
means maturity in mind, character, and 
judgment. Commercial Bank & Trust Co. v. 
Noble, 146 Miss. 552, 112 So. 691. 

-Legal age. The age at which the person ac
quires full capacity to make his own contracts 
and deeds and transact business generally 
(age of majority) or to enter into some par
ticular contract or relation, as, the "legal age 
of consent" to marriage. See Capwell v. Cap
well, 21' R. I. 101, 41 A. 1005 ; Montoya de , An
tonio v; MUler, 7 N. M. 289, 34 ' Pac. 40, 21 L. 
n.' A. 699 ; J ohlison v. Alexander,' 39 Oa1. App. 
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177, 178 P. 297, 298 ; Berry v. Winistorfer, 55 
N. D. 310, 213 N. W. 26, 27 ; Perkins v. Safe 
Deposit & Trust Co. of Baltimore, 138 Md. 
299, 113 A. 877, 880. 

AGE, Awe, Aive. L. Fr. Water. Kelham. 

AG E P RAYER. A suggestion of nonage, 
made by an infant party to a real action, 
with a prayer that the proceedings may be 
deferred until his full age. It is now abolish
ed. St. 11 Geo. IV. ; 1 Wm. IV. c. 37, § 10 ; 
1 Ln. Reg. 54 ; 3 Bl. Comm. 300. 

AGENCY. A relation, ,created either by .ex
press or implied contract or by law, whereby 
one party (called the principal or constituent) 
delegates the transaction of some lawful 
business or the authority to do certain acts 
for him or in relation to his rights or prop
erty, with more or less discretionary power, 
to another person (called the agent, attorney, 
proxy, or delegate) who undertakes to man
age the affair and render him an account 
thereof. State v. Hubbard, 58 Kan. 797, 51 
Pac. 290, 39 L. R. A. 860 ; Sternaman v. In
surance Co., 170 N. Y. 13, 62 N. E. 7'63, 57 
L. R. A. 318, 88 Am. St. Rep. 625 ; Wynegar 
v. State, 157 Ind. 577, 62 N. E. 38 ; Harkins 
v. Murphy, 51 Tex. Civ. App. 5,68, 112 S. W. 
136, 137 ; Steele v. Lawyer, 47 Wash. 266, 
91 P. 1J58 ; In re Cullinan, 99 N. Y. S. 1119, 
1121, 114 App. Div. 509. 

A contract by which one of the contracting par

ties confides the management of some affair, to be 

transacted on his account, to the other party, who 

undertakes to do the business and render an account 
of it. 1 Liverm. Prin. & Ag. 2-

A contract by which one person, with greater or 
less discretionary power, undertakes to represent 

another in certain business relations. Whart. Ag. 1. 

A relation between two or more persons, by which 

o.ne party, usually called the agent or attorney, is 
authorized to do certain acts for, 011 in relatio'll to 

the rights or property of the other, who i s  denomi

nated the principal, constituent, or employer. 

" Agency," in its broadest sense, includes every 

relation in which one person acts for or represent!:' 
another, C. M. Keys Commission Co. v. Miller, 59 
Ok!. 42, 157 P. 1029, 1030, and, in a more restricted 

sense, is the relation resulting where one party au

thorizes another to act for him in business deal

ings with third persons, Murphy Y. Albany Pecan 

Development Co" 169 Iowa, 542, 151 N. W. 500, 502. 

-Agency by estoppel. One created by opera
tion of law and established by proof of such 
acts of the principal as reasonably lead to the 
conclusion of its existence. Sigel-Campion 
Live Stock Commission Co: v. Ardohain, 71 
Colo. 410, 207 P. 82, 83. One which arises 
where the principal by his negligence permits 
his agent to exercise powers not granted to 
him, though the principal have no notice of 
the conduct of the agent. Dispatch Printing 
Co. v. National Bank of Commerce, 109 Minn. 
440, 124 N. W. 236, 50 L. R. A. (N. S.) 74. The 
holding out of the agent as haV'ing authority 
must , be known to the party with whom he 
dealt. Austin-Western ' Road Machiner, ' Co.-
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v. Commercial State Bank (Mo. App.) 255 · S. 36 Mont. 592, 94 P. 1, 6. See, also, Agency by 
W. 585, 586. Estoppel. 

-Agency of necessity. A term sometimes ap
plied to the kind of implied agency which 
enables a wife to procure what is reasonably 
necessary for her maintenance and support on 
her husband's credit and at his expense, when 
he fails to make proper provision for her ne
cessities. Bostwick v. Brower, 49 N. Y. S. 
1046, 22 Mis�. 709. 

AGENES IA. In medical jurisprudence. Im
potentia . generandi ; sexual impotence ; in· 
capacity for reproduction, existing in either 
sex, and whether arising from structural or 
other causes. 

AG E N F R I DA. Sax. The true m:rster or 
owner of a thing. Spelman. 

-Actual agency. That which exists where the AGEN H I NA. In Saxon law. A guest at an 

agent is really employed by the principal. inn, who, having stayed there for three nights, 

'Veidenaar v. N. Y. Life Ins. Co., 94 P. 1, 6, was then accounted one of the family. Cow-

36 Mont. 592. . ell. 
AGENS. Lat. An agent, a conductor, or 

-Deed of agency_ A revocable and voluntary manager of affairs. Distinguished from fac
trust for payment of debts. Wharton. tor, a workman. A plaintiff. Fleta, lib. 4, c. 

-Exclusive ag,e ncy. Though a contract giving 
a broker an "exclusive agency" as to property 
may be defiiled as an agreement by the owner 
that during the life of the contract he will not 
sell the property to a purchaser procured by 
another agent, which agreement does not pre
clude the ' owner himself frpm selling to a 
purchaser of his own procuring, yet a contract 
giving a broker "exclusive sale" is more than 
such exclusive agency, and is an agreement 
by the owner that he will not sell the property 
during the life of the contract to any pur
chaser not procured by the broker in question. 
Harris v. McPherson, 97 Conn. 164, 115 A. 
723, 724, 24 A. L. R. 1530 ; Harris & White 
v. Stone, 137 Ark. 23, 207 S. W. 443, 444'. 

-General agency. That which exists when 
there is a delegation to do all acts connected 
with a particular trade, business, or employ
ment. Hinkson v. Kansas City Life Ins. Co .• 
9,3 Or. 473, 183 P. 24, 29 ; Foster v. Jones, 78 
Ga. 150, 1 S. E. 275 ; Bacon v. Dannenberg 
Co.,  24 Ga. App. 540, 101 S. E. 699 ; Brutinel 
Y. Nygren, 17 Ariz. 491, 154 P. 1042, 1045, L. 
R. A. 1918F, 713 ; Kissell v. Pittsburgh, Ft. 
W. & C. Ry. Co., 194 Mo. App. 346, 188 S. W. 
1118, 1121. It implies authority on the part 
of the agent to act without restriction or qual
ification in all matters relating to the busi
ness of his principal. Schwartz v. Maryland 
Casualty Co., 82 N. H. 177, 131 A. 352, 353. 

-I m pl ied agenoy. One created by the act of 
the parties and deduced from proof of other 
facts. Sigel-Campion Live Stock Commission 
Co. v. Ardohain, 71 Colo. 410, 207 P. 82, 83. 
It is an actual agency, established by proof 
of circumstances bearing upon the question, 
and does not require proof that the party 
with whom the agent dealt had knowledge 
of the facts establishing such proof. Austin
Western Road Machinery Co. v. Commercial 
State Bank (Mo. App.) 255 S. W. 585, 588. 

-Ostensible agency. One which exists where 
the principal intentionally or by want of ordi
nary care causes a third person to believe an
other to be his agent who is not really employ� 
ed by him. Weidenaar v. N. Y. Life Ins. Co., 

15, § 8. 

AGENT. One who represents and acts for 
another under the contraet or relation 01 
agency, q. 'V. Fowler v. Cobb (Mo. App.) 232 
S. W. 1084. 

One who undertakes to transact some bust 
ness, or to manage some affair, for another, 
by the authority and on account of the latter, 
and to render an account of it. 1 Livermore, 
Ag. 67. See Co. LUt. 207 ; 1 B. & P. 316 ; 
Thomas B. Jeffrey Co. v. Lockridge, 173 Ky. 
282, 100 S. W. 1103, 1105 ; Blackwell v. Kerch
eval, 27 Idaho, 537, 149 P. 1060, 1062 ; Hall 
v. State, 21 Ariz. 261, 187 P. 577, 578. 

Classifioation 

Agents are either general or $pecial. A gen
eral agent iS ,one employed in his capacity as a 
professional man or master of an art or trade, 
or one to whom the principal confides his 
whole business or all transactions or functions 
of a designated class ; or he is a person who 
is authorized by his principal to execute all 
deeds, sign all contracts, or p�rchase all goods, 
required in a particular trade, business, or em
ploymept. See Story, Ag. § 17 ; Thompson v. 
Michigan Mut. Life Ins. Co., 56 Ind. App. 502, 
105 N. E. 780, 782 ; Little v. Minneapolis 
Threshing Mach. Co., 166 Iowa, 651, 147 N. W. 
872, 873 ; Powell & Powell v. King Lumber 
Co., 168 N. C. 632, 84 S. E. 1032, 1033 ; Con
tinental Ins. 00. v. Schulman, 140 Tenn. 481, 
205 S. 'V. 315, 317 ; Butler v. Maples, 9 'Vall. 
766, 19 L. Ed. 822 ; Jaques v. Todd, 3 Wend. 
(N. Y.) 90 ; Springfield Engine Co. v. Kennedy, 
7 Ind. App. 502, 34 N. E. 856 ; Cruzan v. Smith, 
41 Ind. 297 ; Godshaw v. Struck, 109 Ky. 285, 
58 S. W. 781, 51 L. R. A. 668. An agent to 
manage buildings and lease and collect the 
rents is a "general agent" respecting the prop
erty. Daniel v. Pappas (C. C. A. Okl.) 16 F.(2d) 
880, 883. An agent empowered to enter into 
contracts without consulting insurer is "gen
eral agent" notwithstanding restriction of his 
territory. London & Lancashire Ins. Co. v. 
McWilliams, 110 So. 909, 910, 215 Ala. 481. 
'rhe term may be equivalent to "general man
ager." Abuc Trading & Sales Corporation v. 
Jennings, 151 Md. 392, 135 A. 166, 173 ; Pro-
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ducers' Coal 00. v. Mifflin Coal Mining Co., 
82 W. Va. 311, 95 S. E. 948, 949. Life insur
ance agents are rarely, if ever, "general" in 
the sense that they execute and deliver poli
cies, as is often done in the business of fire 
insurance. McDonald v. Equitable Life As
sur. Soc. of the United States, 185 Iowa, 10.0.8, 
169 N. W. 352, 359. A special agent is one 
employed to conduct a particular transaction 
or piece of business for his principal or au
thorized to perform a specified act. Hinl.:son 
v. Kansas City Life Ins. Co., 93 Or. 473, 183 
P. 24, 29 ; Pettijohn v. St. Paul' Fire & Marine 
Ins. 00., 100 Kan. 482, 164 P. 1096, 10.97 ; Hoff
man v. Marano, 71 Pa. Super. Ct. 26, 28 ; Bu
chanan v. Caine, 57 Ind. App. 274, 10.6 N. E. 
885, 889 ;  Southern States Fire Ins. Co. of 
Birmingham v. Kronenberg, 199 Ala. 164, 74 
So. 63, 66 ;  Bryant v. Moore, 26 Me. 87, 45 Am. 
Dec. 00 ;  Gibson v. Snow Hardware Co., 94 
Ala. 346, 10 South. 304 ; Oooley v. Perrine, 41 
N. J. Law, 325, 32 Am. Rep. 210. The terms 
general agent and special agent are relative. 
Hinkson v. Kansas City Life Ins. Co., 93 Or. 
473, 183 P. 24, 29. 

Agents employed for the sale of goods or 
merchandise are called " mercantile agents," 
and are of two p,rincipal classes,-brokers and 
factors (q. 'V.) ; a factor is sometimes called 
a "commission agent," or "commission mer
chant." Russ. Merc. Ag. 1. 

Synonyms 

T h e  term "agent" is to be distinguished from its 
synonyms "servant," "representative," and "trus
t6e." A servant acts in behalf of his master and un
der the laHer's direction and authority, but is re
garded as a mere instrument, and not as the substi
tute Dr proxy of the master. Turner v. Cross, 83 Tex. 
218, 18 S. W. 578, 15 L. R. A. 262 ; People v. Treadwell, 
69 Cal. 226, 10 P. 502. A representative (such as an 
executDr Dr an assignee in bankruptcy) Dwes his 
pDwer and authority to the law, which puts him in 
the place of the person represented, although the 
latter may have designated or chOosen the represent
ative. A trustee acts in the interest and fOor the 
benefit of one person, but by an authority derived 
from anDthe'r person. 

A "servant" is a wOorker for anOother who deals 
ordinarily with things and who has no power tOo 
bring about contractual relations with third per
sons ; while an "agent" is one who deals not only 
with thIngs, but persons, using his own discretion 
as tOo means, and frequently establishing contractual 
relations between his p'rincipal and third persons. 
Rendleman v. Niagara Sprayer Co. (D. C. IlI.) 16 F. 
(2d) 122, 124. See, also, State v. Bond, 118 S. E. 276, 
279, 94 W. Va. 255. 

I n  I nternational Law 

A diplomatic agent is a person employed by 
a sovereign t.o manage his private affairs, or 
those of his subjeds in his name, at the court 
of a foreign government. Wolff, lnst. Nat. § 
1237. 

In the Practice of the House of Lords and 
Privy Council 
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capacity to that of solicitors in ordinary 
courts, are technically called "agents." Macph. 
Priv. Ooun. 65. 

I n  General 

-Agent and patient. A phrase indicating the 
state of a person who is required to do a thing, 
and is at the same time the person to whom 
it is done ; as, when a man is indebted to an
other, and he appoints him his executor, the 
latter is required t.o pay the debt in his ca
pacity of executor, and entitled to receive it 
in his own right ; he is then agent and patient. 
Termes de la Ley. 

-General agent. One empowered to transact 
all business of principal at any particular 
time or any particular place ; it may be equiv
alent to "general manager." Abuc Trading & 
Sales Oorporation v. Jennings, 151 Md. 392, 
135 A. 166, 173. 

-Loool ag1e1nt. One appointed to act as the 
representative of a corporation and transact 
its business generally (or business .of a par
ticular character) at a given place or within 
a defined district. See Frick Co. v. Wright, 23 
Tex. Giv. App. 340, 55 S. W. 608 ; Moore v. 
Freeman's Nat. Bank, 92 N. C. 594 ; Western, 
ete., Organ Go. v. Anderson, 97 Tex. 432, 79 S. 
W. 517. 

-Managing agent. A person who is invested 
with general power; involving the exercise of 
judgment and discretion, as distinguished 
from an ordinary agent or employee, who acts 
in an inferior capacity, and under the direc
tion and control of superior authority, both in 
regard to the extent of the work and the man
ner of executing the same. Reddington v. 
Mariposa Land & Min. Co., 19 Hun (X. Y.) 405 ; 
Taylor v. Granite State Provo Ass'n, 136 N. Y. 
343, 32 N. E. 992, 32 Am. St. Rep. 749 ; U. S. 
V. American Bell Tel. Co. (C. C.) 29 Fed. 33 ; 
Upper Mississippi Transp. CO. V. Whittaker, 16 
'Vis. 220 ; Foster V. Oharles Betcher Lumber 
Co., 5 S. D. 57, 58 N. W. 9, 23 L. R. A . . 490, 
49 Am. St. Rep. 859,. One who has exclusive 
supervision and control of some department 
of a corporation's business, the management 
of which requires of such person the exercise 
of independent judgment and discretion, and 
the exercise of such authority that it may be 
fairly said that service of summons upon him 
will result in notice to the corporation. Fed
eral Betterment Co. v. Reeves, 73 Kan. 10.7, 84 
Pac. 560, 4 L. R. A. (N. S.) 460 ; Hatinen v. 
Payne, 150 Minn. 344, 185 N. W. 386, 387. As 
used in section.4274, Wilson's Statutes of Okla
homa 1903, Ann., an agent whose agency ex
tends to all the transactions of the corpora
tion within the state ;. one who has or is en
gaged in the management of the business .of 
the corporation, in distinction from the man
agement of a local or particular branch or de
partment of said business. Waters Pierce Oil 
Co. v. Foster, 52 Okl. 412, 153 P. 169, 171. 

In appeals, solicitors and other persons ad� -Private agent. An agent acting for an indi
mitted to practice in those courts in a similar vidual in his private affairs ; as distinguished 
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from a pubUc agent, who represents the gov
ernment in some administrative capacity. 

-Public agent. An agent of the public, the 
state, or the government ;  a person appointed 
to act for the public in some matter pertaining 
to the administration of government or the 
public business. See Story, Ag. § 302 ; White
side v. United States, 93 U. S. 254, 23 L. Ed. 
882. 
-Re'al-estate agent. Any person whose busi
ness it is to sell, or offer for sale, real estate 
for others, or to rent houses, stores, or other 
buildings, or real estate, or to collect rent 
for others. Act July 13, 1866, c. 184, § 9, par. 
25 ; 14 St. at Large, 118. Carstens v. Me
Reavy, 1 Wash. St. 359, 25 Pac. 471. 

Agentes et consentientes p,ari prena plecte'ntur. 
Acting and consenting parties are liable to the 
same punishment. 5 Coke, 80. 

I n the C ivil Law 

AGGBIEVED' PABTY 

description as those constituting the gist of 
the action, but in something done by the de
fendant, on the occasion of committing the 
trespass, which is, to some extent, of a differ
ent legal character from the principal act com
plained of. Hathaway v. Rice, 19 Vt. 107. So 
on an indictment for murder the prisoner may 
be convicted of m�nSlaughter, for the aver
ment of malice aforethought is merely matter 
of aggravation. Co. Litt. 282 a. 

I n  Plead ing  

The introduction of  matter into the declara
tion which tends to increase the amount of 
damages, but does not affect the right of ac
tion itself. Steph. PI. 257 ; 12 Mod. 597. 

AGG R EGATE. Composed of several ; con
sisting of many persons united together ; a 
combined whole. 1 BI. Comm. 469. The en
tire number, sum, mass, or quantity of some
thing, Bauer v. Rusetos & Co., 306 Ill. 602, 138 
N. E. 206, 208 ; In re ElStablishment of Re
stricted Residence Dist., 151 Minn. 115, 186 N. 
W. 292, 293. 

AG ER.. :r�at. A field ; land generally. A 
portion of land inclosed by definite boundaries. 
Municipality No. 2 v. Orleans Cotton Press, 
18 La. 167, 36 Am. Dec. 624. A G G REGATE C O R PO RAT I O N� See Corpo

ration. 
I n Old Engl ish Law 

An acre (q. 'V.). Spelman. 
AGGR EGAT I O  M E NT I U M .  The meeting of 
minds. The moment when a contract is com-

AGG ER. Lat. In the civil law. A dam, bank plete. A supposed derivation of the word 

or mound. Ood. 9, 38 ; , Townsh. Pl. 48. "agreement," q. 'D. 

A G G R AVATED ASSA U LT. An assault with AGG R EGAT I O N .  "Aggregation," in the law 
circumstances of aggravation, or of a heinous of patents, means that the claims in and of 

character, or with intent to commit another themselves, independently of the prior art, 
crime. In re Burns (C. C.) 113 Fed. 992 ; show that the elements are incapable of coact

Norton v. State, 14 Tex. 393 ; Barker v. Green, ing to produce a unitary result. Krell Auto 
34 Ga .. App. 574, 130 S. E. 599. See Assault. Grand Piano Co. of America v. Story & Clark 

00. (C. C. A. Ind.) 207 F. 946, 951 ; Line 
Material Co. v. Brady Electric Mfg. Co. (0. C. 
A. Conn.) 7 F.(2d) 48, 50. The assembly of 
old elements, in a device in which each per
forms the same function in the same way as it 
did when used alone, without mutuality of 
action, interaction, or co-operation, is mere 
"aggregation" not involving invention. I,und
ie Engineering Co. v. Railroad Supply Co. 
(0. C. A. Ill.) 8 F'.(2d) 99,5 ; In re Smith, 19 
F:(2d) 678, 679, 57 App. D. C. 204. 

Defined in Pennsylvania as follows : "If any , per

son shall unlawfully and maliciously inflict upon 

another person, either with or without any weapon 
or instrument, any grievous bodily harm, or unlaw

fully cut, stab, or wound any other person, he shall 
be' guilty of a misdemeanor," etc. Brightly, Purd. 

Dig_ p. 434, § 167 (18 PS § 2112) . Under Pen. Code 
Tex. 1911, art. 1022 (Vernon's Ann. P. C. art. 1147) , 
aI;l assault becomes an aggravated assault when 
committed with a deadly weapon under circumstanc

es not amounting to an intent to murder ; Myers 
v. State, 163 S. W. 432, 72 Tex. Cr. R. 630 ; or when the 
instrument or means used is such as inflicts dis-

grace upon the person assaulted ; Cirul v. State, 
83 Tex. Cr. R. 8, 200 S.  W. 1088 ; Scott v. State, 73 
Tex. Cr. R. 622, 166 S. W. 729, 730 (indecent and im
proper fondling of the person). In Arizona, under 

Pen. Code 1913, � 215, subd. 5 (Rev. Code 1928, § 4(13) , 
aggravated assault is diffe,rent from simple assault 
only by infliction of serious bodily injury. Brim

hall v. State, 31 Ariz. 522, 255 P. 165, 166, 53 A. L. 
R. 231. 

AGG RAVAT I O N. Any circumstance attend
ing the commission of a crime or tort which 
increases its guilt or enormity or adds to its 
injurious consequences, but which is above 
and beyond the essential constituents of the 
crime or tort itself. 

A G G RESSO R. The party who first offers vio
lence or offense. He who begins a quarrel or 
dispute, either by threatening or striking an
other. See Wilkie v. State, 33 Oklo Cr. 225, 
242 P. 1057, 1059. 

A G G R I  EVED. Having suffered loss or inju
ry ; damnified ; injured. 

A person is "p'rejudiced" or "aggriev'ed," in the 

lega1 sense, when a legal right is invaded by an 
act complained of or his pecuniary interest is di
rectly affected by a decree or judgment. Glos V. 
People, 259 Ill. 332, 102 N. E.  763, 766, Ann. Cas. 1914C, 

119 ; Wadsworth V. Cozad, 175 N. C. 15, 94 S. E. 
670, 671. See next topic. 

Matter of aggravation, correctly understood, A G G R I EVED PA RTY. Under statutes grant
does not consist in acts of the same kind and ing the right of appeal to the party aggrieved 
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AGGRIEVED PARTY 

by an order or judgment, the party aggrieved 
is one whose pecuniary interest is directly af
fected by the adjudication ; one whose right 
of property may be established or divested 
thereby. Ruff v. Montgomery, 83 Miss. 185, 
36 South. 67 ; McFarland v. Pierce, 151 Ind. 
546, 45 N. E. 706 ; Lamar v. Lamar, 118 Ga. 
684, 45 S. E. 498 ; Smith v. Bradstreet, 16 
Pick. (Mass.) 264 ; Bryant v. Allen, 6 N. H. 
116 ; Wiggin v. Swett, 6 Mete. (Mass.) 194, 39 
Am. Dec. 716 ; Tillinghast v. Brown Univer
sity, 24 R. I. 179, 52 Atl. 891 ; Lowery v. Low
ery, 64 N. C. 110 ; Raleigh v. Rogers, 25 N. J. 
Eq. 506 ; McMahan v. Ruble, 135 Ark. 83, 204 
S. W. 746 ; Standard Oil Co. of New York v. 
Board of Purification of Waters, 43 R. I. 336, 
111 A. 887, 888 ; Williams v. Rice (Sup. Ct.) 
201 N. Y. S. 43 ; Succession of Dickson, 148 
,La. 501, 87 So. 251, 252 ; Appeal of Cum- . 
mings, 126 Me. 111, 136 A. 662, 663 (adoption 
proceedings) ; State v. Hunter, 152 Tenn. 233, 
276 S. W. 639, 640 (disbarment proceedings : 
petitioner, individual member of bar, aggriev
ed) ; State v. Huddleston, 173 Ark. 686, 293 S. 
W. 353, 358 (disbarment proceedings ; bar as
sociation aggrieved ; contra, In re Dolphin, 
240 N. Y. 89, 147 N. m. 538, 539 (disciplinary 
proceedings) ; Oommonwealth v. Davidson, 
269 Pa. 218, 112 A. 115 (lunacy inquisition) ; 
Madden v. Zoning Board of Review of City 
of Providence, 48 R. I. 175, 136 A. 493 (zoniv.g 
board's proceedings). Or one against whom 
error has been committed. Kinealy v. Mack
lin, 67 Mo. 95. Or one against whom a:1 
appealable order or judgment has been en
tered. Ely v. Frisbie, 17 Cal. 260. Or any 
party having an interest recognized by law 
in the subject-matter, which interest is in
juriously affected by judgment. Hornb�k 
v. Richards, 80 Mont. 27, 257 P. 1025, 1026. 

A complainant who has received less than the re
lief demanded, or a defendant who has not been ac
corde'd the full amount of his set-ore or counter
claim, is aggrieved by the j udgment. Blanchard v. 

Neill, 83 N. J. Eq. 446, 91 A. 811. See, also, Kondas 
v. Washoe County Bank, 50 Nev. 181, 254 P. 1080, 
1081. Conversely, a petitioner fOor probate of a will 
cannot be "aggrieved" by its admission. Appeal, of 
Thomps()n, 114 Me. 338, 96 A. 228, 239. 

One who is under the necessity of answering or 
replying to irre'levant and redundant matter in a 

pleading is a " person aggrieved" thereby, who may 
move that it be st"ricken out under Code Civ. P'roc. 
N. Y. § 545. Shea v. Kiely (Sup.) 167 N. Y. S. 570, 
572. 
• "Party aggrieved" by officer's failure to execute 
and make return of process, so as to be entitled to 
recover penalty imposed by statute, is pa,rty at 
whose' instance process was issued, or one having 
beneficial 

'
interest therein by transfer or - assign

ment and not party to whom process was directed. 
Whitsitt v. Wright, 155 Tenn. 2fYl, 291 S. W. 447, 448. 

AG'I LD. In Saxon law. Free from penalty, 
not subject to the payment of gild, or wer.e
gUd; that is, the customary fine or pecuniary 
compensation for an offense. Spelman ; Cow
elL 

AG I LER. In Saxon law. An observer or 
informer. 

AG I LLARI U S. L. Lat. In old English 
law. A hayward, herdward, or keeper of the 
herd of' cattle in a common field. Cowell. 

AG I O. In commercial law. A term used to 
express the difference in point of value be
tween metalic and paper money, or between 
one sort of metallic money and another. - Mc
CuI. Dict. 

An Italian word for accommodation. 

AG I OTAGE. A speculation on the rise and 
fall of the public debt of states, or the public 
funds. _ The speculator is called "agioteur." 

A G I ST. 

I n  Anoie nt Law 

To take in and give feed to the cattle of 
strangers in the king's forest, and to collect 
the money due for the same to the king's use. 
Spelman ; powell. 

I n  Modern Law 

To take in cattle to feed, or pasture, at a 
certain rate of compensation. See Agistment. 

AG I STAT I O  AN I MA L I U M  I N  FORESTA. 
The drift or numbering of cattle in the forest. 

AG I STER. See Agistor. 

AG I ST E RS, or G I ST TAKE RS. Officers ap
pointed to look after cattle, etc. See Wil
liams, Common, 232. 

AG I STM ENT. The taking in of another per
son's cattle to be fed, or to pasture, upon one's 
own land, in consideration of an agreed price 
to be paid by the owner. Also the profit or 
recompense for such pasturing of cattle. 
Bass v. Pierce, 16 Barb. (N. Y.) 595 ; Williams 
v. Miller, 68 Oal. 290, 9 Pac. 166 ; Auld v. Tra
vis, 5 Colo. App. 535, 39 Pac. 357. It is a spe
cies of bailment. Patchen-Wilkes Stock F'arm 
Co. v. Walton, 166 Ky. 705, 179 S. W. 823. 

'l'ithe Of Agistment was a small tithe paid 
to the rector or vicar on cattle or other prod
uce of grass lands. It was paid by the occu
pier of the land and not by the person who 
put in his cattle to graze. Ruwle, Exmoor 31. 

I n  Canon Law 

A composition or mean rate at which some 
right or due might be reckoned. 

There is also agistment of sea-banks, where 
lands are charged with a tribute to keep out 
the sea ; and terrw agutatw are lands whose 
owners must keep up the sea-banks. Holt
house. 

AG I STOR. One who takes in horses or other 
_ animals to pasture at certain rates. Story, 

Bailm. § 443 ; Cox v. Chase, 99 Kan. 740, 163 
P. 184, 186 ; Vaughan v. Bixby, 24 Cal. App. 
641, 142 P. 100 ; Skinner v. Caughey, 64 Minn. 
375, 67 N. W. 203. 
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An officer who had the charge of cattle pas
tured for a certain stipulated sum in the 
king's forest and who collected the money 
paid for them. 

A GNATES. In the law of descents. Rela
tions by the father, or on the father's side. 
This word is used in the Scotch law, and by 
some writers as an English wqrd, correspond
ing with the Latin agnati, (q. 'V.). Ersk. Inst. 
b. 1, tit. 7, § 4. 

AGltEEAN'CE 

AGNOM I NAT I ON .. A surname ; an addition
al name or title ; agnomen. 

AGNUS D E I .  Lat. Lamb of God. A piece 
of white wax, in a fiat, oval form, like a small 
cake, stamped with the figure of a lamb, and 
consecrated by the pope. Cowell. 

AGO NY. Violent physical pain or mental 
distress. City of Chicago v. McLean, 133 Ill. 
148, 24 N. E. 527, 8 L. R. A. 765. 

AGNAT I .  In Roman law. The term includ- A G RAPH I A. See Aphasia. 
ed "all the cognates who trace their connec
tion exclusively through males. A table of 
cognates is formed by taking each lineal an
cestor in turn and including all his descend
ants of both sexes in the tabular view. If, 
then, in tracing the various branches of such 
a genealogical table or tree, we stop whenever 
we come to the name of a female, and pur
sue that parUcular branch or ramification no 
further, all who remain after the descend
ants of women have been excluded are ag
nates, and their connection together is agna
tic relationship." Maine, Anc. Law, 142. 

All persons are agnatically connected to
gether who are under the same patria potes
tas, or who have been under it, or who might 
ha ve been under it if their lineal ancestor 
had lived long enough to exercise his empire. 
Maine, Anc. Law, 144. 

The agnate family consisted of all persons 
living at the same time, who would have been 
subject to the patria potestas of a common 
ancestor, if his life had been continued to 
their time. Hadl. Rom. Law, 131. 

Cognates were all persons who coul.d trace 
their blood to a single ancestor or ancestress, 
and agnates were those cognates who traced 
their connection exclusively through males. 
Maine, Anc. Law. Between agnati and cogna
ti there is this difference : that, under the 
name of agnat�, cognati are included, but not 
e converso ; for instance, a father's brother, 
that is, a paternal uncle, is both agnatus and 
cognatus, but a mother's brother, that is, a 
maternal uncle, is a cognatus but not agnatus. 
(Dig. 38, 7, 5, pr.) Burrill. 

A G NAT I C. [From agnati, q. 'V.] Derived 
from or through males. 2 Bl. Comm. 236. 

AGNAT I O. In the civil law. Relationship 
on the father's side ; the relationship of ag
nati�· agnation. Agnatio a p at1'e est. Inst. 
3, 5, 4 ;  Id. 3, 6, 6. 

AGNAT I ON.  Kinship by the father's side. 
See Agnates ; Agnati. 

A G N O M E N .  Lat. An additional name or ti
tle ; a nickname. A name or title which a 
man gets by some action or peculiarity ; the 
last of the four names sometimes given a Ro
man. Thus, Scipio Atric anus , (the African,) 
from his African victories. Ainsworth ; Cal
vinus, Lex. See Nomen. 

A G RA R I AN.  Relating to land, or to a di
vision or distribution of land ; as an agra
rian law. 

A G RA R I A N  LAWS. In Roman law. Laws 
for the distribution among the people, by 

. public authority, of the lands constituting 
the public domain, usually territory conquer
ed from an enemy. 

In common parlance the term is frequently 
applied to laws which have for their object 
the more equal division or distribution of 
landed property ; laws for subdividing large 
properties and increasing the number of land
holders. 

A G RA R I U M .  A tax upon or tribute payable 
out of land. 

A G REAM ENTUM. In old 
Agreement ; an agreement. 

English 
Spelman. 

law. 

AGR EE. To concur ; to come into harmony ; 
to give mutual assent ; to unite in mental ac
tion ; to exchang'e promises : to make an 
agreement ; to arrange ; to settle. Mickleson 
v. Gypsy Oil Co., 110 Ok!. 117, 238 P. 194, 198 ; 
In re Segregation of School Dist. No. 58 from 
Rural High School Dist. No� 1, 34 Idaho, 222, 
200 P. 138, 139 ; Harvey v. Bodman, 212 Ala. 
503, 103 So. 569, 572. 

To concur or acqniesce in ;  to approve or 
adopt. Agreed, agreed to, are frequently used 
in the books, (like accord,) to show the con
currence or harmony of cases. Agreed per 
curiam is a common expression. 

To harmonize or reconcile. "You will agree 
your books." 8 Coke, 67. 

To say that a jury agrees upon a verdict is equiv

alent to find. Benedict v. State, 14 Wie. 423. 
It sometimes means to grant or covenant, as when 

a grantor agrees that no building shall be erected 
on an adjoining lot ; Hogan v. Barry, 143 Mass. 538, 
10 N. E. 253 ; or a mortgagor agrees to cause all 

taxes to be paid ; M'ackay v. TrUChon, 171 Mo. App. 

42, 153 S. W. 502, 503. 
A G R E E. In French law. A person author
ized to represent a litigant before the Tri
bunals of Commerce. If such person be a 
lawyer, he is called an avocat-agree. Coxe, 
Manual of French Law. 

AG REEANCE. In Scotch law. Agreement ; 
an agreement or contract. 



AGREED 

AGREED.  Settled or esta;blished by agree
ment. This word in a deed creates a cove
nant. 

This word is a technical term, and it is 
synonymous with "contracted," McKisick v. 
McKisick, Meigs (Tenn.) 433. It means, ex 
vi termini, that it is the agreement of both 
parties, whether both sign it or not, each and 
both consenting to it. Aikin v. Albany, V. 
& O. R. Co., 26 Barb. (N. Y.) 298. 

The word "understood" in a contract is synony
mous with "agreed." Phrenix Iron & Steel Co. v. 

Wilkoff Co. (C. C. A. Ohio) 253 F. 165, 16.7, 1 A. L. R. 

1497 ; Mertz v. Fleming, 185 Wis. 58, 200 N. W. 655, 
656. 
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Accident Commission of California, 173 Cal. 
652, 161 P. 123, 125 ; Simpson Const. 00. v. 
Industrial Board of Illinois, 275 Ill. 300, 114 
N. E. 138, 140. 

The consent of two or more persons con
curring, the one in parting with, the other 
in receiving, some property, right, or benefit. 
Bac. Abr. 

. 

A promise, or undertaking. This is a loose 
and incorrect sense of the word. Wain v. 
Warlters, 5 East, 11. 

The writing or instrument which is evi
dence of an agreement. 

Classificatio·n 

A G R E E D  C ASE. An agreed statement of Agreements are of the following several de-

facts on which a case is submitted in lieu of scriptions, viz. : . 
evidence is not an "agreed case" under the Oonditional agreements, the operation and 
statute (Rev. St. 1909, § 2117) , or at common ' effect of which depend upon the existence of 
law. Byers v. Essex Inv. 00., 281 Mo. 375, 219 a supposed state of facts, or the performance 
S. W. 570, 571. Nor is such a statement an of a condition, or the happening of a contin
"agreed c.ase" within the Indiana statute gency. 
(Burns' Ann. St. 1926, § 604), providing that Executed agreements, which have reference 
parties may submit any matter of contI:oversy to past events, or which are at once closed 
upon an agreed statement of the facts, made and where nothing further remains to be done 
out and signed by the parties, and accom- by the parties. 
panied by an affidavit that the controversy is Executory agreements are such as are to be 
real, and the proceedings in good faith. Red- performed in the future. They are commonly 
dick v. Board of Com'rs of Pulaski County, preliminary to other more formal or im� 
14 Ind. App. 598, 41 N. E. 834 ; Struble-Wer- portant contracts or deeds, and are usually 
neke Motor Co. v. Metropolitan Securities Gor- evidenced by memoranda, parol promises, 
poration, 93 Ind. App. 416, 178 N. E. 460. etc. 

AGREED O R D E R. The only difference Ibe
tween an agreed order and one which is made 
in the due course of the proceedings in an ac
tion is that in the one case it is agreed to, and 
in the other it is made as authorized by law. 
Clafiin v. Gibson (Ky.) 51 s. W. 439, 21 Ky. 
I .. aw Rep. 337. 

Express agreements. are those in which the 
terms and stipulations are specifically de
clared and avowed by the parties at the time 
of making the agreement. 

Implied agreement. (1) Implied in fact. 
One inferred from the acts or conduct of the 
parties, instead of being expressed by them in 
written or spoken words. (2) Implied in law ; 

AGREED STATEM ENT O F  FACTS. A 
more aptly termed a constructive or quasi 
contract. One where, by fiction of law, a 
promise is imputed to perform a legal duty ; 
one inferred by the law where" the conduct of 
the parties with reference to the subject-mat
ter is such as to ipduce the ibelief that they 
intended to do that which their acts indicate 
they have done. Baltimore & O. R. CO. Y .  

statement of facts, agreed on by the parties 
as true and correct, to be submitted to a court 
for a ruling on the law of the case. United 
States Trust 00. v. New Mexico, 1183 U. S. 535, 
22 Sup. Ct. 172, 46 L. Ed. 315 ; Reddick v. 
Pulaski Oounty, 14 Ind. App. 598, 41 N. E. 
834. See Case Stated. 

AGREEM ENT. A concord of understanding 
and intention, between two or more parties, 
with respect to the effect upon their relative 
rights and duties, of certain past or future 
facts or performances. The act of two or 
more persons, who unite in expressing a 
mutual and common purpose, with the view 
of altering their rights and obligations. 

A coming together of parties in opinion or 
determination ; the union of two or more 
minds in a thing done or to be done ; a mu
tual assent to do a thing. Com. Dig. "Agree
ment," A 1. See Aggregatio Mentium. Cart�r 
V. Prairie Oil & Gas Co., 58 o.kl. 365, 100 P. 
319, 322 ; Tucker v. Pete Sheeran Bro. & Co., 
155 Ky. 670, 160 IS. W. 176, 178 ; Stuckert v. 
Cann, 111 A. 596, 597, 1 W. ' W. Harr. (Del.) 
129 ; Northwestern Pac. R. Co. v. Industrial 

U. S., '261, U. S. 592, 43 S. Ct. 425, 67 L. Ed. 
816 ; Bixby v. Moor, '51 N. H. 403 ; Cuneo Y. 
De Ouneo, 24 Tex. Oiv. App. 436, '59 S. W. 284. 

Parol agreeme1tts. Such as are either by 
word of mouth or are committed to writing, 
but are not under seal. The common law 
draws only one great line, between things 
under seal and not under seal. Wharton. 

Synonyms Disti ngU ished 

The term "agreement" is often used as 
:synonymous with "contract." Douglass v. 
W. L. Williams Art Co., 143 Ga. 846, 85 S. E. 
993. Properly speaking, however, it is a 
wider term than "contract" ( .. t\.nson, Cont. 4.) 
An agreement might not ibe a COl'ltract, be
cause not fulfilling some .. requirement of the 
law of the place in which it Is made. So, 
where a contract embodies a series of mutual 
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stipulations or constituent clauses, each of 
these clauses might be denominated an 
"agreement." The mea�ing of the contracting 
parties is their agreement. Whitney: v. Wy
man, 101 U. S. 396; 25 L. Ed. 1050. 

"Agreement" is seldom applied to special
ties ; "contl'act" is generally confined to sim
ple contracts ; and "promise" refers to the 
engagement of a party without reference to 
the reasons or considerations for it, or the 
duties of other parties.. Pars. OOIit. 6. 

"Agreement" is more comprehensive than 
"promise ;" signifies a mutual contract, on 
consideration, between two or more parties. 
A statute (of frauds) which requires the 
agreement to be in writing includes the con
sideration. "Vain v. Warlters, 5 East, 10. 

"Agreement" is not synonymous with 
"promise" or "undertaking," but, in its more 
proper and correct sense, signifies a mutual 
contract, on consideration, between two or 
more parties, and implies a consideration. 
Andrews v. Pontue, 24 Wend. (N. Y.) 285. 

An interlocutory judgment of divorce m.ay be a 

contract or agreement within the meaning of a 
statute freeing the husband from liability for sup
port. London Guarantee & Accident Co. v. Indus

trial Accident Commission, 181 Cal. 460, 184 P. 864, 

806. 
I n  General 

AGlUOULTURAL SOCIETY 

AGR I  L I M ITAT I .  

I n  Roman Law 

Lands belonging to the state by right of con
quest, and granted or sold in plots. Sandars, 
Just. Inst. (5th Ed.) 98. 

I n  Modern C ivil Law 

Lands whose boundaries are strictly limited 
by the lines of government surveys. Hardin 
v. Jordan, 140 U. S. 371, 11 Sup. Ct. 808, 35 
L. Ed. 428. 

A G R I C U LT U RAL C H EM I STRY. A study of 
products of the soil, especially foods, their 
nutritive value, their intensive production, 
study of composition of soil, chemical meth
ods of fertilization, prevention or ameliora
tion of plant diseases, extinction of insects 
and other detriments to agriculture, and in 
general study of animal and plant life with 
relation to the science of chemistry. In re 
Frasch's Estate, 211 N. Y. S. 635, 638, 125 
Misc. Rep. 381. 

AG R I C U LT U RA L  H O L D I N G. Land culti
vated for profit in some way. Within the 
meaning of the English Agricultural Hold
ings act of 1883, the term will not include 
natural grass lands. Such lands are pastoral 
holdings. 32 S. J. 630. 

A G R I C U LT U RAL LA N Q.. Land may be as
-Agreeme·nt for i nsu rance. An agreement ses.sable as "agricultural land" though it be 
often made in short terms preliminary to the covered by native timber and underbrush, 
filling out and delivery of a policy with spe- grass, and weeds. Milne v. McKinnon, 32 IS. 
cific stipulations. D. 627, 144 N. ·W. 117, 118. The term is 

-Agree ment of sale ; agreement to sell. An 
agreement of sale may imply not merely an 
obligation to sell, but an obligation on the 
part of the other party to purchase (cf. 
Maloney v. Aschafi'enburg, 143 La. 509, 78 
So. 761, 764 ; I.1oud v. 1St. Louis Union Trust 
Co., 313 Mo. '552, 2081 S. W. 744, 755) ; while 
an agreement to sell is simply an obligation 
on the part of the vendor or promisor to com
plete his promise of sale ; Treat v. White, 
181 U. S. 2€4, 21 Sup. Ct. 611, 45 L. Ed. 853 ; 
Davis v. Roseberry, 95 Kan. 411, 148 P. 6'29, 
630, 3 A. L. R. 564. Generally, anything short 
of passing the title is an "agreement to sell," 
not a sale. Neponsit Holding Corporation v. 
Ansorge, 215 App. Div. 371, 214 N. Y. S. 91, 96. 

- I n  agreem ent. In conformity, or harmony 
with. Brown Real Estate Co. v. Lancaster 
County, 110 Neb. 66-5, 194 N. "V. 897, 898. 

synonymous with land "agricultural in char
acter." State v. Stewart, 58 Mont. 1, 190 P. 
129, 131. 

. 

A G R I C U LT U RAL L I EN.  A statutory lien in 
some states to secure money or supplies ad
vanced to an agriculturist to be expended or 
employed in the making of :i crop and at
taching to that crop only. Clark v. Farrar, 74 
N. C. 686, 690 ; Jones-Phillips Co. v. Mc
Cormick, 174 N. C. 82, 93 S. E. 449, 452. 
A G R I C U LT U RAL P R O D UCT. That which 
is the direct result of husbandry and the 
cultivation of , the soil. The product in its 
natural unmanufactured condition. Getty v. 
Milling Co., 40 Kan. 281, 19 Pac. 617. It has 
been held not to include beef cattle ; Davis & 
Co. v. City of Macon, 64 Ga. 128, 37 Am. Rep. 
60 ; hut to include forestry products ; North
ern Cedar Co. v. French, 131 Wash. 394, 230 P. 
837, 846. 

AGRE ER. Fr. In French marine law. To A G R I C U LTU RAL SOC I ETY. One for the 
rig or equip a vessel. Ord. Mar. liv. 1, tit. 2, promotion of agricultural interests, such as 
art. 1. the improvement of land, breeds of cattle, 

AG REZ. Fr. In French marine law. The 
rigging or tackle of a vessel. Ord. Mar. liv. 
1, tit. 2, art. 1 ;  Id. tit. 11, art. 2 ; Id. liv. 3, 
tit. 1, art. 11. 

AG R I .  Arable lands in common fields. 

etc. ; Downing v. State Board of Agriculture, 
129 Ind. 443, 28 N. E. 123, 614, 12 L. R. A. 
664 ; or for giving agricultural fairs ; Town 
of West Hartford v. Connecticut Fair Ass'n, 
92 A. 432, 88 Conn. 627. See, also, Fairview 
Inv. Co. v. Lamberson, 25 Idaho, 72, 136 P. 
606, 607. 



AGRIOULTU'RB 

A G R I C U LT U R E. The cultivation of soil for 
food products or any other useful or valuable 
growths of the field or garden ; tillage, hus
bandry ; also, by extension, farming, includ
ing any industry practiced by a cultivator of 
the soil in connection with such cultivation, 
as breeding and rearing of stock, dairying, etc. 
The science that treats of the cultivation of 
the soil. Stand. Dict. ; State v. Stewart, 58 
Mont. 1, 190 P. 129, 131 ; Fleckles v. Hille, 83 
Ind. App. 715, 149 N. E·. 915 ; Davis v. Indus
trial Commission of Utah, 59 Utah, 607, 206 
P. 267, 268 ; Gordon v. Buster, 113 Tex. 382, 
257 S. W. 220., 221 ; Tower & Sons v. U. S., 9 
Ct. Cust. App. 307, 308 ; Slycord v. Horn, 179 
Iowa, 936, 162 N. W. 249, 252, 7 A. L. R. 1285 ; 
People v. Oity of Joliet, 321 Ill. 385, 152 N. E. 
159, 160. And see Einzel v. Grogan, 67 Wis. 
147, 29 N. W. 895. 

"Agriculture" refers to the field or farm with 
all its wants, appointments, and products, as dis
tinguished from "horticulture," which refers to

� 
the 

garden, with its less important though varied prod
ucts. Dillard v. Webb, 55 Ala. 46&. 

A person is actually engaged in agriculture (with
in the meaning of a statute giving him special ex

emptions) when he derives the support of himself 

and family in whole or in part from the cultivation 
of land ; it must be something more than a garden, 
though it may be less than a field, and the uniting 
of any other business with this is not inconsistent 
with the pursuit of agriculture. Springer v. Lewis, 

22 Pa. 193. See Bachelder v. Bickford, 62 Me. 526 ; 
Simons v. Lovell, 7 Heisk. (Tenn.) 515. 

A G USA D U RA. In ancient customs, a fee, due 
from the vassals to their lord for sharpening 
their plowing tackle. 

A H T E I  D. In old European law. A kind 
of oath among the Bavarians. Spelman. In 
Saxon law. One bound by oath, q. d. "oath
tied." From ath., oath, and tied. Id. 

A I D. To support, help, assist, or strength
en. Hines v. State, 16 Ga. App. 411, 85 S. E. 
452, 454 ; State v. Harris, 74 Or. 573, 144 P. 
109, 111, Ann. Cas. 19'16A, 1156. To act in co
operation with. Cornett v. Commonwealth, 
198 Ky. 236, 248 S. W. 540, 542. This word 
must be distinguished from its synonym "en
courage," the difference being t:pat the former 
connotes active support and assistance, while 
the latter does not ; and also from "abet," 
which last word imports necessary criminality 
in the act furthered (see State v. Ankrom, 86 
W. Va. 570, 103 S. E. 925, 927 ; Osborne v. 
Baughman, 85 Cal. App. 224, 259 P. 70, 71), 

.while "aid," standing alone, does · not. But see 
Acker v. State, 26 Ariz. 372, 226 P. 100, 201, 
holding that aid given by an accomplice im
plies guilty knowledge, and a definite aiding 
in the crime itself. See Abet. 

AI D A N D  ABET • .  In criminal law. That 
kind of connection with the commission of a 
crime which, at common law, rendered the 
person guilty as a principal in the second de .. 
gl'ee. It consisted in being present at the. 
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time and place, and doing some act to render 1 
aid to the actual perpetrator of the crime, 
though without taking a direct share in its 
commission. See 4 BI. Comm. 34 ; People v. 
Dole, 122 Cal. 486, 55 Pac. 581, 68 Am. St. Rep. 
50 ; State v. Tally, 102 Ala. 25, 15 South. 
722 ; State v. Jones, 115 Iowa, 113, 88 N. W. 
196 ; State v. Cox, 65 Mo. 29, 33 ; State v. 
Odbur, 317 Mo. 372, 295, S. W. 734, 736 ; Las
sen v. Board of Dental Examiners, 24 Cal. 
App. 767, 142 P. 505, 507. See Accessory ; 
Abettor ; Aider and Abettor. 

" Aid and abet" comprehend all assistance ren
dered by words, acts, encouragement, support, or 
presence, actual or constructive, to render assist
ance if necessary. Johnson v. State, 21 Ala. App. 

565, 110 So. 55 ;  State v. Davis, 191 Iowa, 720, 183 
N. W. 314, 316. It is not sufficient that there is a 
mere negative acquiescence not in any way made 
known to' the principal malefactor. People v. 

Barnes, 311 Ill. 559, 143 N. E. 445, 447. 

A I D  A N D  ASS I ST. The words "aided and as
sisted," as used in the statute prohibiting the 
sale of intoxicating liquors, as regards the 
condemnation or confiscation of vehicles, im
plies either knowledge on the part of the own
er that the vehicle was being used for unlaw
ful transportation, or such negligence or want 
of care as to charge him with such knowledge 
or notice. In re Gattina. 203 Ala. 517, 84 So. 
760 ; State v. Hughes, 203 Ala. 90, 82 So. 104. 

A I D  A N D  COM FO RT. Help ; support ; as
sistance ; counsel ; encouragement. 

As an element in the crime of treason (see 
Constitution of the United States, art. 3, § 3), 
the giving of "aid and comfort" to the enemy 
may consist in a mere attempt. It is not essen
tial to constitute the giving of aid and com
fort that the enterprise commenced should be 
successful and actually render assistance. 
Young v. United States, 97 U. S. 39, 62, 24 L. 
Ed. 992 ; U. S. v. Greathouse, 4 Sawy. 472, 
Fed. Gas. No. 15,254. 

The voluntary execution Df an official bond of a 
commissioned office·r of the Confederacy from mo
tives of personal friendship, is giving aid and com

fort : U. S. v. Padelford, 9 Wall. (U. S.) 539, 19 L. 
Ed. 788 ; as is the giving of mechanical skill to 
build boats for the Confederacy ; Gearing v. U. S., 

3 Ct. of CI. 172 ; otherwise, however, as to a devise 
to' an alien enemy ; In re Kielsmark's Will, 188 
Iowa, 1378, 177' N. W. 00<1, 693, 11 A. L. R. 156. 

A I D  BO N D. See Bond. 

A I D - O F  TH E K I N G. The king's tenant prays 
this, when rent is demanded of him by others: 

A I D  P RAYER. In English practice. A pro
ceeding formerly made use of, by way of peti
tion in court, pmying in aid of the tenant for 
life, etc., from the reversioner or remainder
man, when the title to the inheritance was i.n 
question. It was a pleJl in suspension of the 
action. . 3 BI. Comm. 300. 

A I D  SOC I ET I ES. See Benefit Societies. 
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A I DER AND ABETTOR. One who advises, 
counsels, procures, or encourages another to 
commit the criminal act, State v. Hart, 186 
N. 0. 582, 120 S. E. 345, 346 ; Ratcliffe v. Walk
er, 117 Va. 569, 85 S. E. 575, 579, Ann. Cas. 
1917E, 1022. He must share the criminal in
tent of the principal ; State v. Reedy, 97 W. 
Va. 549, 127 S. E. 24, 28 ; Whitt v. Common
wealth, 221 Ky: 490, 298 S. W. 1101, 1103 ; 
Orawford v. State, 133 Miss. 147, 97 So .. 534 ; 
and must be actually or constructively present 
when the crime is committed ; Smiddy v. Com
monwealth, 210 Ky. 359, 275 S ... W. 872, 873. 
But one who incites or instigates the commis
sion of a felony when he is neither actually 
nor constructively present is an "aider, abet
tor, or procurer�' within the meaning of a stat
ute. Lamb v. State, 69 Neb. 212, 95 N. W. 
1050 ; Neal v. State, 175 N. W. 669, 670, 104 
Neb. 56. 

A I D ER BY V E RD I CT. The healing or re
mission, by a verdict rendered, of a defect or 
error in pleading which might have been ob
jected to before verdict. 

The presumption of the proof of all facts 
necessary to the verdict as it stands, coming 
to the aid of a record in which such facts are 
not distinctly alleged. 

A I  OS. In feudal law, originally mere benevo
lences granted by a tenant to his lord, in times 
of distress ; but at length the lords claimed 
them as of right. They were principally three : 
(1) To ransom the lord's person, if taken pris
oner ; (2) to make the lord's eldest son and 
heir apparent a knight ; (3) to give a suitable 
portion to the lord's eldest daughter on ber 
marriage. Abolished by 12 Oar. II. c. 24. 

Also, extraordinary grants ' to the crown 
by the house of commons, which were the 
origin of the modern system of taxation. 2 
Bl. Comm. 63, 64. 

Reasonable Aid 

A duty claimed by the lord of the fee of his 
tenants, holding by knight service, to marry 
his daughter, etc. Cowell. 

A I  EL (spelled alsO Ayel, Aile, Ayle, and Aieul). 
L. Fr. A grandfather. 

A writ which lieth where the grandfather 
was seized ih his demesne as of fee of any 
lands or tenements in fee simple the day that 
he died, and a stranger abateth or entereth 
the same day and dispossesseth the heir. 
Fitzh. Nat. Brev. 222 ; Termes de la Ley ; . 3 
Bla. Com. 186 ; 2 Poll. & Maitl. 57. See 
Abatement of Freehold. 

AI ELESSE. A Norman French term signify
ing "grandmother." Kelham. 

A I LE. A corruption of the French word aieuZ, 
grandfather. See Aiel. 

A I LM ENT. Within the meaning of an appli
cation for a benefit certificate, something 
which substantially impairs the health of t.he 

appUcant, materIally weakens the vigor of his 
constitution, or seriously deranges his vital 
functions, thereby excluding chronic rheuma
tism. National Americans v. Ritch, 121 Ark. 
185, 180 S. W. 488, 489. The term "ailment," 
however, covers disorders which could not 
properly be - called diseases. Cromeens v. 
Sovereign Camp W. O. W. (Mo. App.) 247 S. 
W. 1033, 1034. 

A I  M A WEAPON. To aim a weapon at an
other is to point it intentionally. Livingston 
v. State, 6 Ga. App. 805 (2), 65 S. E. 812 ; Ed
wards v. State, 28 Ga. App. 466, 111 S. E. 748. 
The word "point," however, is not entirely 
synonymous. "Aim" denotes direction toward 
some minute point in an object, while "point" 
implies direction toward the whole object ; 
but the word "point," as used in Comp. St. Oklo 
1921, § 1999 (St. 1931, § 2591) , implies inten
tion, and in that respect is similar to the word 
"aim." Buchanan v. State, 25 Okl. Or. 198, 219 
P." 420, 423. 

A I N ESSE. In French feudal law. The right 
or privilege of the eldest born ; primogeni
ture ; esnecy� Guyot, Inst. Feud. c. 17. 

AI R. That fluid transparent substance which 
surrounds our globe. Bank v. Kennett, 101 
Mo. App. 370, 74" S. W. 474. 

A I R  C O U RSES. As applied to the operation 
of coal mines, passages for conducting air. 
Ricardo v. Central Coal & Coke Go., 100 Kan. 
95, 163 P. 641, 643. See Airway. 

A I RCRA FT. As used in the Act of Congress 
of 1926 (49 USCA §§ 171-184), to encourage the 
use of aircraft in commerce, the term "air
craft" means any contrivance now known or 
hereafter invented, used, or designed for navi
gation of or flight in the air, except a para
chute or other contrivance designed for such 
navigation but used primarily as safety equip
ment. 

As defined in the Uniform Aeronautics Act, 
§ 1, adopted by 1932 in 21 states, the term 
includes balloon, airplane, hydroplane and 
every other vehicle used for navigation 
through the air. See Aeronautics ; Airship ; 
Hydro-Aeroplane. 

A I R E. In old Scotch law. The court of the 
justices itinerant, corresponding with the Eng
lish eyre, (q. 'V.) Skene de Verb. Sign. voc. 
Iter. 

A I RPLAN E. See Aeronautics ; Hydro-Aero
plane ; Aircraft ; Airship. 

A I RPORT. A place specially constructed and 
designed for the purpose of enabling airplanes 
or craft navigating the air to take off and to 
land safely and for the housing Or anchoring 
of such craft when not in service. 

As used in the air commerce act of 1926 (49 
USOA §§ 171-184), the term "airport" means 
any locality either of water or land which is 
adapted for the landing and taking off. of 
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aircraft and which provides facilities for shel
ter, supply, and repair of aircraft, or a place 
used regularly for receiving or discharging 
passengers or cargo by air. See City of Wich
ita v. Clapp, 125 Kan. 100, 263 P. 12, 63 A. L. 
R. 478 ; McClintock v. City of Roseburg, 127 
Or. 698, 273 P. 331 ; State v. Johnson, 117 Neb. 
301, 220 N. W. 273 ; State v. City of Cleve
land, 26 Ohio App. 265, 160 N. E. 241 ; Douty 
v. Mayor and City Council, 155 Md. 125, 141 
A. 499 ; Hesse v. Rath, 249 N. Y. 436, 164 N. 
E. 342 ; Id., 224 App. Div. 344, 230 N. Y. S. 
676 ; Ennis v. Kansas City, 321 Mo. 536, 11 
S.W.(2d) 1054 ; Dysart v. City of St. Louis, 
321 Mo. 514, 11 S.W.(2d) 1045, 62 A. L. R. 762. 

A I RSH I P. Under some statutes the term air
ship" includes every kind of vehicle or struc
ture intended for use as a means of transport
ing passengers or goods, or both, in the air. 
As defined by the International Flying Con
vention of 1919, an airship means an aircraft 
using gas lighter than air as a means of sup
port and having means of propulsion. 

As regards airships as common carriers, see 
North American & Acc. Ins. Co. v. Pitts, 213 
Ala. 102, 104 So. 21, 40 A. L. R. 1171 ; Brown 
v. Pacific Mut. Life Ins. Co. (C. C. A.) 8 F.(2d) 
996. 

See Aeronautics ; Aircraft ; Hydro-Aero
plane. 

A I RT A N D  PA I RT. In old Scotch criminal 
law. Accessary ; contriver and partner. 1 
Pitc. Crim. Tr. pt. 1, p. 133 ; 3 How. State Tr. 
601. Now written art and part, (q. 'V.) 

A I RWAY. In English law. A passage for 
the admission of air into a mine. To mali
ciously fill up, obstruct, or damage, with in
tent to destroy, obstruct, or render useless the 
airway to any mine, is a felony punishable by 
penal servitude or imprisonment at the discre
tion of the court. 24 & 25 Vict. C. 97, § 28. 
See Air Courses. 

A term used to describe air routes for air
planes, including seaplanes. City of Wichita 
V. Clapp, 125 Kan. 100, 263 P. 12, 63 A. L. R. 
478. 
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ture, by the use of which the quantity of wa
ter drawn is much increased. 

When a privilege to draw water from a ca
nal, through the forebay or tunnel, by means 
of an aperture, has been granted, it is not law
ful to add an ajutage, unless such was the in
tention of the parties ; Schuylkill Nav. CO. V. 
Moore, 2 Whart. (Pa.) 477. 

A K I N. In old Englis� law. Of kin. " Next
a-kin." 7 Mod. 140. 

AL. Law Fr. At the ; to the. Al b arre ; at 
the bar. Al huis d'esglise; at the church door. 

A LJE ECCLESIJE. The wings or side aisles 
of a church. Blount. 

A LAN E RA R I US. A. manager and keeper of 
dogs for the sport of hawking ; from alanus, 
a dog known to the ancients. A falconer. 
Blount. 

ALARM LI ST. The list of persons liable to 
military watches, who were at the same time 
exempt from trainings and musters. See 
Provo Laws 1775-76, C. 10, § 18 ; Const. Mass. 
c. 11, § 1, art. 10 ; PUb. St. Mass. 1882, p. 1287. 

ALBA F I  R MA. In old English law. White 
rent ; rent payable in silver or white money, 
as distinguished from that which was ancient
ly paid in corn or provisions, called ·black 
mail, or black rent ; reditus nig.ri. Spelman ; 
Reg. Orig. 319b. 

ALBAC EA. In Spanish law. An executor 
or administrator ; one who .is charged with 
fulfilling and executing that which is directed 
by the testator in his testament or other last 
disposition. Emeric v. Alvarado, 64 Cal. 529, 
2 Pac. 4-18, 433. 

ALBANAG I U M. In old French law. The 
state of alienage ; of being a foreigner or 
alien. 

ALBA N US. In old French law. A stranger, 
alien, or foreigner. 

ALB I NA T U S. In old French law. The state 
or condition of an alien or foreigner. 

A I S I AM ENTUM (spelled also Esamentum, ALB I NATU S  J US. In old French law. The 
Aismentwm). In old English law. An ease-
ment. Spelman.· droit d'aubaine in France, whereby the king, 

at an alien's death, was entitled to all his 
A I S N E  or E I G N E. In old English law, the property, unless he had peculiar exemption. 
eldest or first born. Repealed in June, 1791. 

AJ O U RN M E NT. In French law. The docu
ment pursuant to which an action or suit is 
commenced, equivalent to the writ of sum
mons in England. Actions, however, are in 
some cases commenced by requete or petition. 
Arg. Fr. Merc. Law, 545. _ 

ALBUM B REVE. A blank writ ; a writ with 
a blank or omission in it. 

A LBUS LI B E R. The white book ; an ancient 
book containing a compilation of the law and 
customs of the city of London. 

ALC·ABALA. In Spanish law. A duty of a 
AJ U A R. In Spanish law. Paraphernalia. certain per cent. paid to the treasury on the 
The jewels and furniture whIch a wife brings sale or exchange of property. 
in marriage. 

AJ UTAGE (spelled also Adjutage). A conical 
tube used in drawing water through an aper-

ALCALDE;- The name of a judicial officer in 
Spain, and in those countries which have re
ceived their laws and institutions from Spain. 
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His functions somewhat resembled those of 
mayor in small municipalities on the conti
nent, or justice of the peace 'in England and 
most of the United States. Castillero v. U. 
S., 2 Black, 17, 194, 17 L. Ed. 360. 

ALCO H O L I C  · L l QU O RS. "Alcoholic, spirit
uous and malt liquors" mean intoxicating liq
uors which can be used as a beverage, and 
which, when drunk to excess, will produce 
intoxication. Howard v. Acme Brewing Co., 
143 Ga. 1, 83 S. E. 1096, 1097, Ann. Cas. 1917A, 
91. Near beer, containing less than 2 per 
cent. of alcohol, is not a malt or alcoholic liq
uor. Village of Marthaville v. Chambers, 135 
La. 767, 66 So. 193. But raw aleohol is in
cluded in prohibitions against selling "alco
holic, spirituous, or intoxicating liquors." C. 
.T. Lincoln Co. v. State, 122 Ark. 204, 183 S. 
W. 173, 174. The terms "alcoholic liquors," 
"intoxicating or spirituous liquors," and "in
toxicating liquors, including beer, ale, or 
wine" are , used as · synonymous terms in Se
lective Service Act, § 12 (50 USCA § 226 note), 
prohibiting sale of such liquors to members 
of the military forces while in uniform. U. 
S. v. Kinsel (D. C.) 263 F. 141, 142. See In
toxicating Liquor. 

A LC O H O L I SM. In medical jurisprudence. 
The pathological effect (as distinguished from 
physiological effect) of excessive indulgence 
in intoxicating liquors. It is acute when in
duced by excessive potations at one time or in 
the course of a single debauch. An attack of 
delirium tremens and alcoholic homicidal ma
nia are examples of this form. It is ch1'onic 
when resulting from the long-continued use 
of spirits in less quantities, as in the case of 
dipsomania. 

A LCOVE ROOM. An ."alcove room," within 
Tenement . House Law N. Y. § 65, is a room 
with an alcove. People on Complaint of Hick
ey v. Whitelow (Mag. Ct. N. Y.) 166 N. Y. S. 
141, 148. 

ALDE RMAN. A judicial or administrative 
magistrate. Originally the word was synony
mous with "elder" or "senator," but was also 
used to designate an earl, and even a king. 
See Aldermannus. 

I n English Law 

An associate to the chief civil magistrate 
of a corporate town or city. 

The word would seem' to have been rather 
an appellation of honor, originally, than a dis
tinguishing mark of office. Spelman, Gloss. 

I n American Cities 

One of a board of municipal officers next 
in order to the mayor. State v. Waterman, 
95 Conn. 414, 111 �\.. 623, 624. It has been held 
that the mayor is not a councilman or alder
man. Board of Lights and Waterworks v. 
Dobbs, 151 Ga. 53, 105 S. E. 611, 612. 

The aldermen are ' generally a legislative 
body, having limited judicial powers as a 
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body, as in matters of internal police regula
tion, laying out and repairing streets, con
structing sewers, and the like ; though in 
many cities they hold separate courts, and 
ha ve n;mgisterial powers to a considerable 
extent. 

ALDE RMANN US. L. Lat. An alderman. 

ALDERMAN N U S  C I V I TAT I S  V E L  B U RG I .  
Alderman of a city or borough, from which 
the modern office of alderman has been de
rived. T. Raym. 435, 437. 

ALDERMA N N U S  COM I TATU S. The alder
man of the county. According to Spelman, he 
held an office intermedIate between that of an 
earl and a sheriff. According to other author
ities, he was the same as the earl. 1 BI. 
Comm. 116. 

ALDERMA N N US H U N D R E D I  SEU WAPE N ·  
TAC H I I . Alderman o f  a hundred o r  wapen
take. Spelman. 

ALDERMAN N US REG I S. Alderman of the 
king. So called, either because he received 
his appointment from the king or because he 
gave the judgment of the king in the prem
ises allotted to him. 

ALD ERMAN N US TOT I US A N G L l IE. Aider
man of all England. An officer among the 
Anglo-Saxons, supposed 'by Spelman to be the 
same with the chief justiciary of England in 
later times. Spelman. 

ALE-CO N N ER. In old English law. An of
ficer appointed by the court-leet, sworn to 
look to the assise and goodness of ale and 
beer within the precincts of the leet. Kitch. 
Courts, 46 ; Whishaw. 

An officer appointed in every court-Ieet, and 
sworn to look to the assise of bread, ale, or 
beer within the precincts of that lordship. 
Cowell. 

This officer is still continued in name, 
though the duties are changed or given up ; 
1 Crabb, Real Prop. 501. 

ALE-H O USE. A place where ale is sold to 
be drunk on the premises where sold. 

ALE S I LV E R. A rent or tribute paid annual
ly to the lord mayor of London, by those who 
sell ale within the liberty of the city. 

ALE-ST AI<E. A maypole or long stake driv
en into the ground, with a sign on it for the 
sale of ale. Cowell. 

A LEA. Lat. In the civil law. A game of 
chance or hazard. Dig. 11, 5, 1. See Cod. 3, 
43. The chance of gain or loss in a contract. 

A LEATOR. Lat. (From alea, q. v., meaning 
dice). In the civil law. A gamester ; one who 
plays at games of hazard. Dig. 11, 5 ;  Cod. 
3, 43. 

ALEATO RY CONTRACT. A mutual agree
ment, of which the effects, with respect both 
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to the advantages and losses, whether to all 
the parties or to some of them, depend on an 
uncertain event. Civil Code La. art. 2982 ; 
Moore v. Johnston, 8 La. Ann. 488 ; Losecco 
v. Gregory, 108 La. 648, 32 So. 985. 

A contract, the obligation and performance 
of which depend upon an uncertain event, 
such as insurance, engagements to pay annu
ities, and the like. 

A contract is aleatory or hazardous when 
the performance of that which is one of its 
objects depends on an uncertain event. It is 
certain when the thing to be done is supposed 
to depend on the will of the party, or when 
in the usual course of events it must happen 
in the manner stipulated. Oivil Code La. art. 
1776. 

• 

ALER A D I EU .  L. Fr. In old practice. 
To be dismissed from court ; to go quit. Lit
erally, "to go to God." 

ALER SANS J O U R. In old practice, a phrase 
used to indicate the final dismissal of a case 
from court without continuance. "To go 
without day." 

ALEU. Fr. In French feudal law. An allo
dial estate, as distinguished from a feudal es
tate or benefice. 

ALFET. A cauldron into which boiling wa
ter was poured, in which a criminal plunged 
his arm up to the elbow, and there held it 
for some time, as an ordeal. Du Cange. 

ALGA R U M  MA R I S. Probably a corruption 
of Laganum maris, lagan being a right, in the 
middle ages, like jetsam and flotsam, by 
which goods thrown from a ,vessel in distress 
became the property of the king, or the lord 
on whose shores they were stranded. Spel
man ; Jacob ; Du Cange. 

ALGO. Span. In Spanish law. Property. 
White, Nov. Recop. b. 1, tit. 5, c. 3, § 4. 

ALIA.  Lat. Other things. 

A L I A  E N O R M IA. Other wrongs. The name 
given to a general allegation of injuries caus
ed by the defendant with which the plaintiff 
in- an action of trespass under the common
law practice concluded his declaration. 
Archb. Crim. PI. 694. 

ALiAME NTA. A liberty of passage, open 
way, water-course, etc., for the tenant's ac
commodation. Kitchen. 

AL I AS. Lat. Otherwise ; at another time ; 
in another manner ; formerly. 

A L I AS D I CTUS. "Otherwise called." This 
phrase (or its shorter and more usual form, 
alia8 ; see Kennedy v. People, 39 N. Y. 2!5), 
when placed 'between two names in a plead
ing or other paper indicates that the same 
person is known by both those llIlmes. A ficti
tious name assumed',·by a person is colloquial
ly termed an "aliaB." State v. Melsen, 161 
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La. 423, 108 So. 794, 795 ; Ferguson v. State. 
134 Ala. 63, 32 South. 760, 92 Am. 'St. Rep. 
17 ; Turns v. Com., 6 Metc. (Mass.) 235 ; Ken
nedy v. People, 1 Cow. Cr. Rep. (N. Y.) 119. 
One indicted under various names connected 
by the word "alias" may be identified by any 
of them. Harris v. State, 19 Ala. App. 484. 
9-8 So. 316, 317. 

A L I AS WR IT. A second writ issued in the 
same cause, where a former writ of the same 
kind had been issued without effect. In such 
case, the language of the second wri t is, "'Ve 
command you, as we have before [sicut alias] 
commanded yOU," etc. Roberts v. ChurCh, 17 
Conn. 142 ; Farris v. Walter, 2 Colo. App. 450, 
31 Pac. 231 ; Ward v. Miller, 143 Ga. 164, 84 
S. E. 480, 482 ; Carter Coal Co. v. Bates, 127 
Va. 586, 105 S. E. 76, 78. It is used of aU 
species of writs. 

ALI B I . Lat. In criminal law. Elsewhere ; 
in another place. A term used to express 
that mode of defense to a criminal prosecu
tion, where the party accused, in order to 
prove that he could not have committed the 
crime with which he is charged, offers evi
dence to show that he was in another place 
at the time ; which is termed setting up an 
alibi. State v. Child, 40 Kan. 482, 20 Pac. 
275 ; State v. Powers, 72 vt. 168, 47 Atl. 830 ;  
Peyton v. State, 54 Neb. 188, 74 N. W. 59'7 ; 
State v. Bosworth, 170 Iowa, 329, 152 N. W. 
581, 585 ; Blackwell v. State, 79 Fla. 709, 86 
So. 224, 227, 15 A. L. R. 465 ; State v. Sum
mers, 96 A. 195, 196, 6 Boyce (Del.) 13 ; Peo
ple v. Schladweiler, 315 Ill. 553, 146 N. E. 
525, 527 ; McCool v. U. s. (C. C. A.) 263 F. 
55, 57 ;  Colbeck v. U. S. (C. C. A.) 10 F.(2d) 
401, 403. An "alibi" is' a general traverse of 
the material averment of the indictment that 
the defendant committed the crime charged 
against him. Ragsdale v. State, 12 Ala. App. 
1, 67 So. 783, 787. An "alibi" strictly is not a 
defense though usually called such in crim-

- inal procedure. State v. Norman, 103 Ohio 
St. 541, 134 N. E. 474. Where the state claims 

- the offense was committed at one time and 
place, and the defense is merely that it was 
committed at another' time and place, the is
sue of alibi is not presented. State v. Ivy 
(Mo. Sup.) 19'2 s. W. 733, 735. 

AL I EN .  n. A foreigner ; one born abroad ; 
a person resident in one country, 'but owing 
allegiance to another. In England, one born 
out of the allegiance of the king. In the 
United States, one born out of the jurisdic
tion of the United States, and who has not 
been naturalized under their constitution and 
laws. 2 Kent, Comm. 50 ; 'Ex parte Dawson, 
3 Bradf. Sur. (N. Y.) 136 ; Lynch v. Clarke, 
1 Sandf. Ch. (N. Y.) 668 ;  J�yons v. State, 67 
Cal. &SO, 7 Pac. 763 ; Breuer v. Beery, 194 
Iowa, 243, 189 N. W. 717, 718 ; Ex parte (Ng.) 
Fung Sing (D. C.) 6 F.(2d) 670, 671. 

As ·  to the e1!eot· of . ma.rriage on the status ' of wo
men, whether · they were originally · a.liens or clt1;. 
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zens of the United States, see 8 USCA II 9, 368 ; 
Gorman v. Forty-Second St., M. &; St. N. Ave. Ry. 
Co., 203 N. Y. S. 632, 633, � App. Div. 214 ; Dorto 
v. Clark (D. C.) 300 F. 568, 571 ; Hopkins v. Fach
ant, 130 F. 839, 65 C. C. A. 1 ;  United States v. Cohen 
(C. C. A.) 179 F. 834. 

-Alien amy. In international law. Alien 
friend. An alien who is the subject or citizen 
of a foreign government at peace with our 
own. 

-Alien and Sedition Laws. Acts of congress 
of July '6 and July 14, 1798. See Whart. 
State Tr. 22. 

-Alien enemy. In international law. An 
alien who is the subject or citizen of some 
hostile state or power. See Dyer, 2b �' Co. 
Litt. 129-b. A person who, by reason of ow
ing a permanent or temporary allegiance to a 
hostile power, becomes, in time of war, im
pressed with the character of an enemy. See 
1 Kent, Comm. 74 ; 2 Id. 63 ;  Bell v. Chap
man, 10 Johns. (N. Y.) 183 ; Dorsey v. Brig
ham, 177 Ill. 250, 52 N. E. 303, 42 L. R. A. 
809, 00 Am. St. Rep. 228 ; Russel v. Skip
with, 6 Binney (Pa.) 241 ; Ozbolt v. Lumber
men's Indemnity Exchange (Tex. Civ. App.) 
204 IS. W. 2;)2 ; Taylor v. Albion Lumber Co., 
17'6 Cal. 347, 168 P. 348, 350, L. R. A. 1918B, 
185 ; Techt v. Hughes, 18'6 N. Y. 222, 128 N. 
E. 185, 229, 11 A. L. R. 166 ; Breuer v. Beery, 
194 Iowa, 243, 189 N. W. 717, 71'8 ; Ex parte 
Graber (D. C.) 247 F. 882, 884 ; Krachanake 
V,. Acme Mfg. Co., 175 N. C. 435, 95 S. E. 851, 
852, L. R. A. 1918E, 801, Ann. Cas. 1918E, 
340 ; Miller v. Humphrey (C. C. A.) 7 F.(2d) 
330, 334 ; Fritz Schultz, Jr., Co. v. Raimes 
& Co., 164 N. Y. S. 454, 99 Misc. Rep. 626. 

Whether or not a person is an alien enemy 
depends, not on his nationality, but on the 
place in which he voluntarily resides or car
ries on Ibusiness. Porter v. Freudenberg, 
U91�5] 1 K. B. 857. See, also, Noble v. Great 
American Ins. Co., 194 N. Y. S. 60, 6'6, 200 
App. Div. 773 ; Wirtele v. Grand Lodge, A. 
O. U. W., 111 Neb. 302, 196 N. 'V. 510, 511. 

-Alien friend. A subject or citizen of a for
eign state with which we are at peace ; an 
alien amy. Techt v. Hughes, 229 N. Y. 222, 
128 N. E. 185, 186, 11 A. L. R. 166. 

-Alien nee. An alien born, i. e., a person who 
has been born an alien. 

A L I E N  or ALl E N E. 11. To transfer or make 
over to another ; to convey or transfer the 
property of a thing from one person to an
other ; to alienate. Usually applied to the 
transfe� of lands and tenements. Co. Litt. 
118 ; Cowell. 

Aliena negotia exacto officio geru ntur. The 
business of another is t() be conducted with 
particular attention. . Jones, Bailm. 83 ;  
First Nat. Bank of Carlisle v. Graham, 79 
Pa. 11'8, 21 Am. Re�. 49. 

ALIENABLE. Proper to be the subject of 
alienation or transfer. 

ALIENAGE. The condition or state of an 
alien. 

ALI ENATE. To convey ; to transfer the title 
to property. Co. Litt. 11Sb. Alien is very 
commonly used in the same sense. 1 Washb. 
Real Prop. 53. 

"Sell, alienate, and dispone" are the for
mal words of transfer in Scotch conveyances 
of heritable property. Bell. 

"The term alienate has a technical legal 
meaning, and any transfer of real estate, 
short of a conveyance of the title, is not an 
alienation of the estate. No matter in what 
form the sale may be made, unless the title 
is conveyed to the purchaser, the estate is not 
alienated." Masters v. Insurance Co., ' 11 
Barb. (N. Y.) 630. See, also, Nichols & 
Shep::j.rd Co. v. Dunnington, 118 Okl. 231, 247 
P. 353, 355 ; Hiles v. Benton, 111 Neb. 557. 
1916 N. W. 903, 904 ;  Blank v. Browne, 216 
N. Y. S. 664, 668, 217 App. Div. 624. To 
"alienate." homestead real estate, as contem
plated ·by Constitution, means to convey or 
transfer the legal title or the beneficial inter
est owned and held therein. Norton v. Baya, 
88 Fla. 1, 102 So. 361, 363. 

Alienatio Iicet prohibe'atur, consensu tamen 
omn ium,  in quoru m  favorern prohibita est, 
potest fleri, et q u il ibe.t potest ren u nciare j u ri 
pro se introducto. Although alienation be pro
hibited, yet, by the consent of all in whose 
favor it is prohibited, it may take place ; for 
it is in the power of any man to renounce a 
law made in his own favor. Co. Litt. 98. 

Alienatio rei prrefe,rtur juri accrescend'i. 
Alienation is favored by the law rather than 
accumulation. Co. Litt. 185. 

A L I ENAT I O N. In real property law. The 
transfer of the property and possession of 
lands, tenements, or other things, from one 
person to another. Termes de la Ley. It is 
particularly applied to absolute conveyances 
of real property. Conover v. Mutual Ins. Co., 
1 N. Y. 290, 294. The term is inapplicable to 
mortgages. Worthington v. Tipton, 24 N. M. 
89, 172 P. 1048, 1049 ; Lohman State Bank v. 
Grim, B9 Mont. 444, 222 P. 1052, 1053 ; Moore 
v. Tillman, 170 Ark. 895, 2'82 S. W. 9, 11. 

The act by which the title to real estate is 
voluntarily resigned by one person to another 
and accepted by the latter, in the forms pre
scribed by law. Cf. In re Ehrhardt (U. S. 
D. C.) 19 F.(2d) 406, 407 (bankruptcy �n'o
ceedings). 

The voluntary and complete transfer from 
one person to another, involving the com
plete and absolute exclusion, out of him who 
alienates, of any remaining interest or par
ticle of interest, in the thing transmitted ; 
the complete transfer of the property and 
possession of lands, tenements, or other things 
to another. Herring v. Keneipp (Ind. Sup.) 
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102 N. E. 834, 835 ;  Rich v. Doneghey, 71, Oklo 
204, 177 P. 86, 89, 3 A. L. R. 352, ; Orrell V. 
Bay Mfg. Co., 83 Miss. 800, 36 South. 561, 70 
L. R. A. 881 ; Burbank V. Insurance Co., 24 
N. H. 55,g, 57 Am. Dec. 300 ; United States v. 
Schurz, 102 U. S. 378, 26 L. Ed. 167 ; Vining 
v. 'Villis, 40 Kan. 609, 20 Pac. 232 ; Chouteau 
v. Chouteau, 49 Okl. 105, 152 P. 373, 376 (dis
position by will is ' "alienation") ; oontra, 
Postlethwaite V. Edson, 102 Kan. '619, 171 P. 
769, 773, L. R. A. 191'8D, 983. But leases, 
especially of Indians' allotted lands, have 
been held to be alienations. Bailey v. King, 
57 Old. 5�3, 157 P. 763, 764 ; Ashton v. Noble, 
65 Old. 45, 162 P. 784, 785 ; Williams v. Hy
lan, 215 N. Y .. S. 101, 106, 126 Misc. Rep. 807. 

I n  Med ical J urisprudence 
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A L I E N O R. He who makes a grant, transfer 
of title, conveyance, or ' alienation. Correla
tive of alienee. 

A L I  ENUS. Lat. Another's ; belonging to 
another ; the property of another. Alien1.ls 
homo, another's man, or slave. Inst. 4, 3, pl? 
Aliena res, another's property. Bract. fol. 13b. 

A L I G N M ENT. The act of layIng out or ad
justing a line. The state of being so laid out 
or adjusted. The ground plan of a railway 
or other road or work as distinguished from 
its profile or gradients. Village of Chester v.  
Leonard, (is Conn. 495, 37 Atl. 397. An ad
justment to a line. Harner v. Monongalia 
County Court, 80 W. Va. 626, 92 S. E. 781, 785. 

ALI K E. Similar to another. The term is not 
A generic term denoting the different kinds synonymous with "identical," which means 

or forms of mental aberration or derangement. "exactly the same." Carn v. Moore, 74 Fla. 

A L I ENAT I O N O F  A F F ECT I ONS. The wrong 
done in a case of alienation of affections con
sists in the deprivation of one spouse of the 
right to the aid, comfort, assistance, and so
ciety of the other spouse in family 'relation
ships. Hargraves v. Ballou, 47 R. I. 186, 131 
A. 643, 645 ; Nieberg v. Cohen, 88 vt. 281, 92 A. 
214, 217, L. R. A. 1915C, 483, Ann. Cas. 19'160, 
476. The gist of an action for alienation of 
the affections of plaintiff's husband is the loss 
of conjugal fellowship and aid of the hus
band, the loss of consortium being the princi
pal fact, and the alienation of affections, mat
ter of aggravation. Lupton v. Underwood, 
3 Boyce (Del.) 519, 85 A. 965" 973. 

77, 76 So. 337, 340. 

AL I M ENT. In Scotch law. To maintain, sup
port, provide for ; to provide with necessaries. 
As a noun, maintenance, support ; an allow
ance from the husband's estate for the sup
port of the wife. Patel's. Compo §§ 845, 850, 
893. 

I n
' 
Civil Law 

Food and other things necessary to the sup
port of life ; money allowed for the purpose 
of procuring these. Dig. 50. 16. 43. 

I n  Common Law 

To supply with necessaries. Purcell v. Pur
cell, 3 Edw. Oh. (N. Y.) 194. 

A L I ENAT I O N  O F F I C E. In English practice. ALI M ENTA. Lat. In the civil law. Ali
An office for the recovery of fines levied upon ments ; things necessary to sustain life : 
writs of covenant and entries'. means of support, including food, (oibaria,) 

Alienation pending a su it is  void. 2 P. Wms. 
482 ; 2 Atk. 174 ; 3 Atk. 392 ; 11 Ves. 19'4 ; 
Murray v. Ballow, 1 Johns. Ch. (N. Y.) 566, 
580. 

ALI EN E E. One to whom an alienation, con
veyance, or transfer of p:r;operty is made. See 
Alienor. 

AL I EN I  G E N E R I S. Lat. Of another kind. 3 
P. Wms. 247. 

A L I  EN I J U R I S. -Lat. Under the control, or 
subject to the authority, of another person ; 
e. g., an infant who is under the authority 
of his father or guardian ; a wife under the 
power of her husband. The term is contrast
ed with Sui Juris, (q •. 'I).). 
ALI EN I G ENA. One of foreign birth ; an 
alien. 7 Coke, 31. 

A L I EN I SM. The state, condition, or c.harac
tel' of an alien. 2 Kent, Comm. 56, 64, 69. 

ALI E N IST. One who has specialized in the 
study of mental diseases. . State, v. Reidell, D 
Houst. (Del.) 470, 14 A.. 550, 552. 

clothing, (1J8StU1.lS,) and habitation, (habitatio.) 
Dig. 34, 1, 6. 

A L I M O NY. The allowance made to a wife 
out of her husband's estate for her support, 
either during a matrimonial suit, or at its 
termination, when she proves herself entitled 
to a separate maintenance, and the fact of a 
marriage is established. 

Alimony is an allowance out of the hus
band's estate, made for the support of the wife 
when living separate from him. It is either 
temporary or permanent. Code Ga. 1882, § 
1736 (Oiv. Oode 1926, § 2975). Davis V. Davis, 
61 Okl. 275, 161 P. 190, 191 ; Phy V. Phy, 116 
01'. 31, 236 P. 751, 240 P. 237, 240, 42 A. L. R. 
588 ; Kutchai V. Kutchai, 233 Mich. 569, 20'7 
N. W. 818, 820. 

The allowance whic.h is made by order of 
court to a woman for her support out of her 
husband's estate, upon being separated from 
him by divorce, or pending a suit for divorce. 
Pub. St. Mass. 1882, p. 1287. And see Bow
man v. Worthington, 24 Ark. 522 ; Lynde Y. 
Lynde, 64 N. J. Eg. 736, 52 AU. 694, 58 L. R. A. 
471, 97 Am. St. Rep. 692 ; Gollin!! V. Collins, 
8() N . . Y. 1 ; Stearns v. Stearns, 66 Vt. 187, 
28 AU. 875, 44 Am. St. Rep .. 836 ; In re Spen-



cer, 88 · Cal. 460, 2S Pac. 395, 17 Am. St. Rep. 
266 ; Adams v. Storey, 135 Ill. 448, 26 N. E. 

582, 11 L. R. A. 790, 25 Am. St. Rep. 392. 
A maintenance afforded the wife, where the 

husband refuses to give it, or where his im
proper conduct compels her to separate from 
him ; a provision for her to continue for their 
joint lives, or so long as they live separate, 
which, on the death of either, or upon their 
mutual consent to live together, ceases. Pol
ley v. Polley, 97 A. 526, 527, 128 Md. 60. 

"AlimGny," in its broad sense, means also an 

award for the support of a child or children. Schaf

er v. Schafer, 193 N. Y. S. 43, 44, 118 Mise. Rep. 254 ;  
Brown v. Brown, 222 Mass. 415, 111 N. E;. 42, 43. 

By alimony we understand what is necessary fGr 
the nourishment, lodging, and support of the per
son who claims it. It includes education, when the 

person to whom the alimony is due is a minor. Civ

il Code La. art. 230. Floyd v. Floyd, 91 Fla. 91(), 108 
So. 896, 898. 

The term is commonly used as equally ap
plicable to all allowances, whether annual or 
in gross, made to a wife upon a decree in 
divorce. Burrows v. Purple, 107 Mass. 432. 

The matter of alimony is: largely regulated 
by statute. 

Alimony pendente lite is that ordered during 
the pendency of a suit. Duss v. Duss, 92 Fla. 
1081, 111 So. 382, 385. Alimony pending an ap
peal is "alimony pendente lite." But an ap
plication to enforce a final decree for perma
nent alimony pending an appeal is not an ap
plication for alimony pendente lite. Robinson 
v. Robinson (N. J. E.rr. & App.) 92 A. 94, 96, 
L. R. A. 1915B, 1071. 

Pe'rmanent Al i mony 

Alimony in its strictly legal sense relates to the 

provisions made pendente Ute, and hence the allow

ance provided the wife by Civ. Code S. Dak. § 92, 

is a permanent allowance for maintenance and not 

"permanent alimony." Warne v. Warne, 36 S. D. 

573, 156 N. W. 60, 62. See, also� Honey v. Honey, 214 
P. 250, 251, 60 Cal. App. 759. Compare Emerson v. 

Emerson, 120 Md. 584, 87 A. 1033, 1035 (holding that 

in the absence of statute, in case of ·an absolute 

divorce the duty to support ceases and with it the 

right to alimony). 

A L I O I NT U ITU.  Lat. In a different view ; 
under a different aspect. 4 Rob. Adm. & Pl'. 
151. 

With another view 01' object ; with respect 
to another case or condition. 7 East, 558 ; 6 
M. & S. 231. See Diverso Intuitu. 

Aliquid con ceditur ne injuria  remane'at impun ita, 
quod alias non conoederetu r. Something is (will 
be) conceded, to prevent a wrong remaining 
unredressed, which otherwise would not be 
conceded. Co. Litt. 19'7b. 

A L i QU I D  POSSESS I O N I S  ET N I H I L  J U R I S. 
Somewhat of possession, and nothing of right, 
(but no right). A phrase used by Bracton to 
describe that kind of possession which a per
son might have of a thing as a guardian, cred
itor, or the like ; and also that kind of pos
session which was granted for a term of years, 
,vhere nothing could be demanded but the usu
fruct. Bract. fols. 3Ha, 160a. 
Aliquis non debet esse judex in p ropria causa, 
quia non potest es,se j udex et pars. A person 
ought not to be judge in his own cause, be
cause he cannot act as judge and party. Co. 
Litt. 141 ; 3 Bl. Comm. 59. 

A provision for the· support and mainte- A L I QU OT. Strictly, contained in something 
nance of a wife out of her husband's estate, else an exact number of times. But as applied 
during her lifetime, ordered by a court on de- to resulting trusts, "aliquot" is treated as 
creeing a divorce. Odom v. Odom, 36 Ga. 320 ; . meaning fractiona-l. F'ox v. Shanley, 94 Conn. 
In re Spencer, 83 Cal. 460, 23 Pac. 395, 17 Am. 350, 109' A. 249, 251. An "aliquot" part of an 

St. R.ep. 266 ; Lape v. Lape, 99' Ohio St. 143, estate, as us�d in the rule that in order to 
124 N. E. 51, 52, 6 A. L. R. 187. create a resulting trust where several contrib-

The award of alimony is essentially a dif- ute to a purchase it shall appear that the sums 
ferent thing from a division of the property of severally contributed were for an aliquot part 
the parties. Mesler v. Jackson, Circuit Judge, of an estate, means any definite interest. Hin-
188 Mich. 195, 154 N. W. 63, 65 ; Braecklein v. shaw v. Russell, 2800 Ill. 235, 117 N. E. 406, 408. 
Braecklein, 136 Md. 32, 109' A. 546, 548 ;  John- ALITER: Otherwise ; as otherwise held or 
son v. Johnson, 57 Kan. 343, 46 Pac. 700. It decided. 
is not in itself an "estate" in the technical 
sense, and therefore not the separate property 
or estate of the wife. Cizek v. Cizek, 69 �eb. 
797, 99 N. W. 28 ; Guenther v. Jacobs, 44 Wis. 
354 ; Romaine v. Ohauncey, 60 Hun, 477, 15 
N. Y. Supp. 198 ; Lynde v. Lynde, 64 N. J. 
Eq. 736, 52 Atl. 694, 58 L. R. A. 471, 97 Am. 
St. Rep. 692 ; Holbrook v. Comstock, :1,6 Gray 
(Mass.) 109. But see West v. West, 126 Va. 
696, 101 S. E. 876, 877. 

"Maintenance" and "permanent alimony" are 
synonymous, and constitute an allowance in money 

to be recovered from the one in fault for support 

of innocent party. Phy v. Phy, 116 Or. 31, 236 P. 
751, 752, 42 A. L. R. 588. And see Gilbert v. Hay

ward, 37 R. I. 303, 92 A. 625� 6Zl. 

Aliud est celare, al iud tacere. To conceal is 
one thing ; to be silent is another. Lord 
Mansfield, 3 Burr. 1910. 

Aliud est dist inotio, aliud separatio. Distinction 
is one thing ; separation is another. It is one 
thing to make things distinct, another thing 
to make them separable. 

Aliud est possidere, al iud esse in possessione. 
It is one thing to possess ; it is another to be 
in possession. Hob. 163. 

Aliud est vendere, aliud ve'ndenti consentiJ-e. To 
sell is one thing ; to consent to a sale (seller) 
is another thing. Dig. 50, 17, 160. 
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A L I U D  EXAM EN.  A different or foreign ALL FO U RS. Two. cases or decisions which 
mode of trial. 1 Hale, Com. Law, 38. are alike in all material respects, and pre

A L I U N D E. Lat. From another source ; from 
elsewhere ; from outside. Evidence aliunde 
(i. e., from without the will) may be received 
to explain an ambiguity in a will. ,1 Greenl. 
Ev. § 29>1 . .  

A L I VE. A child to be born alive and capable 
of inheriting as a requisite to an estate by 
curtesy need be alive for only a moment of 
time ; the word "alive" meaning that the 
child shall be alive and have an independent 
life of its own for some period after birth, 
and, while respiration at birth is evidence of 
such life and existence, proof of respiration 
from actual observation is not necessary to 
establish it, but other indications of life, such 
as the beating of the heart and the pulsation 
of the arteries, may be satisfactory evidence. 
Fleming v. Sexton, 172 N. C. 250, 90 S. E. 247, 
249. Cf. Hydrostatic Test. 

A LL. Collectively, this term designates the 
whole . number of particulars, individuals, or 
separate items ; distributively, it may be 

cisely similar in all the circumstances affect
ing their determination, are said to be or to 
run on "all fours." 

A L L  T H E  ESTATE. The name given in Eng
land to the short clause in a conveyance or 
other assurance which purports to convey 
"all the estate, right, title, interest, claim, 
and demand" of the grantor, lessor, etc., in 
the property dealt with. Dav. Conv. 93. 
ALL T H E  M E M B ERS. The provision of a 
church constitution that "all the members" 
can discharge their parish priest means that 
all shall have opportunity to participate, but 
not that all members must attend the meet
ing or vote in the affirmative for the discharge 
of the priest. Stryjewski v. Panfil, 269 Pa. 
568, 112 A. 764, 765. 

Allegans contraria non est audiendus. One al
leging contrary or contradictory things 
(whose statements contradict each other) is 
not to be heard. 4 lnst. 279. Applied to the 
statements of a witness. 

equivalent to "each" or "every." State v. Allegans suam turpitud'inem non est audie'ndus. 
Maine Cent. R. Co., 66 Me. 510 ; Sherburne v. One who alleges his own infamy is not to. be 
Sischo, 143 Mass. 442, 9 N. E. 797 ; Davis heard. 4 Inst. 279. 
Trust 00. v. Price, 77 W. Va. 678, 88 S. E. 
111 ; State v. Dilworth, 80 Mont. 102, 258 P. Alle,gari non debu it quod probatu m non relevat. 

246, 248 ; Middleton v. Stone, 163 Ky. 571, 174 That ought not to be alleged which, if proved, 

S. W. 6, 8, Ann. Cas. 1917E, 84 ;  Thurlow Co. is not relevant. 1 Ch. Cas. 4:5. 
A LLEGATA. In Roman law. A word which 
the emperors formerly signed at the bottom 
of their rescripts and constitutions ; under 
other instruments they usually wrote signata 
or testata. Encyc. Lond. 

' 

v. U. S., 12 Ct. Cust. App. 275, 276. Or to 
"any." In re Licenses for Sale of Used Mo
tor Vehicles (Iowa) 179 N. W. 609, 611. It 
is a generaL rather than a universal term, to. 
be understood in one sense or the other ac
cording to the demands of sound reason. 
Kieffer v. Ehler, 18 Pa. 391 ; 9 Ves Jr 137 ALLEGATA ET PRO BATA. Lat. Things 

See Both. 
. . . alleged and proved. The allegations made .by 

, a party to a suit, and the proof adduced in 

A LL A N D  S I N G U LA R. All without excep
tion. A comprehensive term often employed 
in, conveyances, wills, and the like, which in
cludes the aggregate or whole and also each 
of the separate items or components. McClas
key v. Barr (C. C.) 54 F'ed. 798. 

A L L  D I SAB I L I TY. Under Workmen's Com
pensation Act, § 30'6, par. (c), being 77 PS § 
513, the term "all disability" includes both to
tal and partial disability caused by a perma
nent injury to the leg or arm, or resulting 
from or relating to the permanent injury, and 
embraces not only all incapacity to labor, di
rectly or indirectly arising from such perma
nent injury, but likewise cases of no inca
pacity at all. Bausch v. Fidler, 277 Pa. 573, 
121 A. 507. 

' 

ALL FAU LTS. A sale of goods with "all 
fa ults" covers, in the, absence of fraud on the 
part of the vendor, all such faults and de
fects as are not inconsistent with the identity 
of the goods as the goods described. Whitney 
v. Boardman, 118 'Mass. 242. 

their support. 

Allegatio co,ntra factu m non est adm ittenda. An 
allegation contrary to the deed (or fact) is not 
�dmissible. 

A L LEGAT I O N. The assertion, declaration, 
or statement of a party to an action, made 
in a pleading, setting out what he ex:pe�ts to. 
prove. 

A material allegation in a pleading is one 
essential to the claim or defense, and which 
could not be stricken from the pleading with
out leaving it insufficient. Code Civil Proc. 
Cal. § 463. 

"Allegations" are no.t synonymous with 
"denials." Pullen v. Seaboard Trading Co., 
150 N . •  Y. S. 719, 721, 165 App. Div. 11'7 ; De 
Witt v. New York Herald Co., 188 N. Y. S. 
112, 116, 196 App. Div. 417. 

I n  Ecclesiastical Law 

The statement of the facts intended to be 
relied on in support of the contested suit. 

In English ecclesiastical practice the word 
seems to designate ilie pleading as a whole ; 
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the. three pleadings are known as the allega
tions ; and the defendant's plea Is distin
guished as the defensive, or sometimes the 
responsive, allegation, and the complainant's 
reply as the rejoining allegation. 

I n  General 

-Allegatio'n of faoulties. A statement made by 
the wife of the property of her husband, in 
order to obtain alimony. Lovett v. Lovett, 11 
Ala. 763 ; Wright v. Wright, 3 Tex. 168. See 
Faculties. 

ALLEGE. To state, recite, assert, or charge ; 
to make an allegation. To affirm, assert, or 
declare. State v. Hostetter (Mo. Sup.) 222 
s. W. 750, 754. 

ALLE G E D. Stated ; recited ; claimed ; as
serted ; charged. Williams v. Hyman
Michaels Co. (Mo� App.) 277 S. W. 593, 595 ; 
Lynn v. Nichols, 202 N. Y. S. 401, 406, 122 
Misc. Rep. 170. 

A LLE G I A N C E. The obligation of fidelity 
and · obedience which the individual owes to 
the government under which he lives, or to 
his' sovereign in return for the protection he 
receives. It may be an absolute and perma
nent obligation, or it may be a qualified and 
temporary one. The citizen or subject owes 
an absolute and permanent allegiance to his 
government or sovereign, or at least until, by 
some open and distinct act, he renounces it 
and becomes a citizen or subject of another 
government or another sovereign. The alien, 
while domiciled in the country, owes a lo
cal and temporary allegiance, which continues 
during the period of his residence. Carlisle 
v. U . .  S., 16 Wall. 154, 21 L. Ed. 426 ; Jackson 
v. Goodell, 20 Johns. (N. Y.) 191 ; U. S. v. 
Wong Kim Ark., 169 U. S. 649, 18 Sup. Ct. 
456, 42 L. Ed. 890 ; Wallace v. Harmstad, 44 
Pa. 501. 

"The tie or ligamen which binds the sub
ject [or citizen] to the king [or government] 
in return for that protection which the king 
[or government] affords the subject, [or citi
zen."] 1 Bl. Comm. 366. It consists in "a 
true and faithful obedience of the subject 
due to his sovereign," 7 Coke, 4b, and is a 
comparatively modern corruptio'n of ligeance 
(ligeantia), which is derived from liege 
(ligiUSt), meaning absolute or unqualified. It 
signified originally liege fealty, i. e. aibsolute 
and unqualified fealty. 18 L. Q. Rev. 47. 

Allegiance is the obligation of fidelity and 
obedience which every citizen owes to the 
state. Pol. Code Cal. § 55. 
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goveniment, within whose territory he · is 
temporarily resident. From this are excepted 
foreign sovereigns and their representatives, 
naval and armed forces when permitted to 
remain in or pass through the country or its 
waters. 

N·atural Allegiance 

In English law. That kind of allegiance 
which is due from all men born within the 
king's dominions, immediately upon their 
birth, which is intrinsic and perpetual, and 
cannot be divested by any act of their own. 
1 Bl. Comm. 369 ; 2 Kent, Comm. 42. In 
American law. The allegiance due from citi
zens of the United States to their native 
country, and also from naturalized citizens, 
and which cannot be renounced without the 
permission of government, to be declared by ·law. 2 Kent, Comm. 43--49. It differs from 
local allegiance, which is temporary only, be
ing due from an alien or stranger born for 
so long a time as he continues within the 
sovereign's dominions · and protection. Fost. 
Or. Law, 184. Natural allegiance is said to Ibe 
due to the king in his political, not his per
sonal, capacity ; L. R. 17 Q. B. D. 54, quoted 
in U. S. v. Wong Kim Ark, 169 U. S. 663, 18 
Sup. Ct. 456, 42 L. Ed. 890 ; and so in the 
United States "it is a political obligation" de
pending not on ownership of land, but on the 
enjoyment of the protection of government ;  
Wallace v. Harmstad, 44 Pa. 492 ; and it 
"binds the citizen to the observance of all 
la ws" of his own sovereign ; Adams v. Peo
ple, 1 N. Y. 173. 

ALLEG I A R E. To defend and clear one's 
self ; to wage one's own law. 

ALLEG I N G  D I M I N UT I O N. The allegation 
in an ·appellate court, of some error in a sub
ordinate part of the ni8i priu8 record. See 
Diminution. 

ALLEV I A R E. L. Lat. In old records. To 
levy or pay an accustomed fine or composi
tion ; to redeem by such payment. Cowell. 

A LLEY. A narrow way designed for the spe
cial accommodation of the property it reach
es. Atchison, T. & S. F. Ry. Co. v. City of 
Chanute, 95 Kan. 161, 147 P. 83"6, 837. In a 
plat or statute concerning cities or towns, it 
means a public way, unless the word "pri
vate" is prefixed or the context requires · a 
different meaning. Payne v. Godwin, 147 Va .. 
1019, 133 S. E. 481, 483 ; Bellevue Gas & Oil 
Co. v. Carr, 61 Okl. 290, 161 P. 203, 204. 

In Norman French. Alleviation ;  
redress. Kelham. 

Acqu ired Allegiance 

relief ; ALLIAN CE. The relation or union between 
persons or families contracted ;by intermar
riage ; affini ty. 

That ,binding a citizen who was born an 
alien, but has baen naturalized. 

'Local or Actual Al le.giance 

That measure of obedience which Is due 
from a subject of one government to another 

I n  I nternational Law 

A union or association of two or more 
states or nations, formed by league or treaty, 
for the joint prosecution of a war, or for their 
mutual assistance and protection in repelling 
hostile attacks. The league or treaty b;y 
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which the association is formed. The act of 
confederating, by league or treaty, for the 
purposes mentioned. 
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should not proceed to judgment against him ; 
this demand is called the "allocutus," or "al
locution," ' and is entered on the record. 
Archb. Crim. PI. 173 ; State v. Ball, 27 Mo. 
324. 

If the alliance is formed for the purpose of 
mutual aid in the prosecution of a war against 
a common enemy, it is called an "offensive" 
alliance. If it contemplates only the rendi- ALLODAR I I . Owners of allodial lands. 
tion of aid and protection in resisting the as- Owners of estates as large as a subject may 
sault of a hostile power, it is called a "de- have. Co. Litt. 1 ; Bac. Abr. "Tenure," A. 
fensive" alliance. If it combines both these ALLO D IA L. Free ; not holden of any lord features, it is denominated an alliance "of- or superior ; owned without obligation of fensive and defensive." vassalage or fealty ; the opposite of feudal. The term is also used in a wider sense, Barker v. Dayton, 28 Wis. 384 ; Wallace v. embracing unions for objects of common in- Harmstad, 44 Pa. 49'9. 
terest to the contracting parties, as the 
"Holy Alliance" entered iilto in 11815 by 
Prussia, Austria and Russia for the purpose 
of counteracting the revolutionary movement 
in the interest of political Hberalism. 

ALLO D I U M.  Land held absolutely in one's 
own right, and not of any lord or superior ; 
land not subject to feudal duties or burdens. 

An estate held by absolute ownership, with
out recognizing any superior to whom any 
duty is due on account thereof. 1 Washb. 
Real Prop. 16. McCartee v. Orphan Asylum, 
9 Cow. (N. Y.) 511, 18 Am. Dec. 51'6. 

ALL I S I O N. The running of one vessel into 
or against another, as distinguished from a 
collision, i. e., the running of two vessels 
against each other. But this distinction is 
not very carefully observed. ALLOGRAPH. A document not written by 

any of the parties thereto ; opposed to au
ALLOCAT I O N. An allowance made upon an tograph. 
account in the Englfsh exchequer. Cowell. 
Placing or adding to 'a thing. Encyc. Lond. 

ALLO CAT I O N E  FAC I E N DA. In old English 
practice. A writ for allowing to an account
ant such sums of money as he hath lawfully 
expended in his office ; directed to the lord 
treasurer and barons of the exchequer upon 
application made. Jacob. 

ALLO CATO C O M I TATU. In old English 
practice. In proceedings in outlawry, when 
there were but two county courts holden be
tween the deli very of the writ of exigi facias 
to the sheriff and its return, a special exigi 
facias, with an allocato comitatu issued to 
the sheriff in order to complete the proceed
ings. See Exigent. 

ALLO CAT U R. Lat. It is allowed. A word 
formerly used to denote that a writ or order 
was allowed. 

A word denoting the allowance by a mas
ter or prothonotary of a bill referred for his 
consideration, whether touching costs, dam
ages, O'r matter of account. Lee, Dict. 

Special A"ocatu r 

ALLO N G E. A piece of paper annexed to a 
bill of exchange or promissory note, on which 
to write endorsements for which there is no 
room on the instrument itself. Pardessus, n. 
343 ; Story, Prom. Notes, §§ 121, 151 ; Foun
tain v. Bookstaver, 141 Ill. 461, 31 N. E. 17 ; 
Haug v. Riley, 101 Ga. 3'72, 29 S. E. 44, 40 
L. R. A. 244 ; Bishop v. Chas�, 156 Mo. ' 15S, 
56 S. W. 1080, 79 Am. St. Rep. 515 ; Clark v. 
Thompson, 194 Ala. 504, 69 So. 925. 

ALLOT. To apportion, distribute ; to divide 
property previously held in common among 
those entitled, assigning to each his ratable 
portion, to be held in severalty ; to set apart 
specific property, a share of a fund, etc., to a 
distinct party. Glenn v. Glenn, 41 Ala. 582 ; 
Fort v. Allen, 110 N. C. 183, 14 S. E. 685 ; Mil
let v. BilOY, 110 Okl. 241, 23'7 P. 859, 861. 

In the law of corporations, to allot shares, 
debentures, etc., is to appropriate them to 
the applicants or persons who have applied 
for them ; this is generally done by sending 
to each applicant a letter of allotment, in
forming him that a certain numiber of shares 
ha ve been allotted to him. Sweet. 

The special allowance of a writ (particular-
ALLOTM ENT. ly a writ of error) which is required in some A :share or portion ; that 
which is allotted. Partition, apportionment, 
division ; the distribution of land under an 
inclosure act, or shares in a public undertak
ing or corporation. The term ordinarily and 
commonly used to describe land held by In
dians after allotment, and before the issuance 
of the patent in fee that deprives the land of 
its character as Indian country. Estes v. U. 
,S. (C. C. A.) 225 F. 980, 981 ; "Harris v. Gray
son, 90 Ok!. 147, 216 P. 446, 449. See Allottee. 

particular cases. 

ALLOCAT U R  EX I G ENT. A species of writ 
anciently issued in outlawry proceedings, on 
the return of the original writ of exigent. 1 
Tidd, Pl'. 128. ,See Exigent. 

ALl,.OCUT I O N . ,  See Allocutus. 

ALLOCUTUS. In criminal procedure, when 
a prisoner is convicted ' on a trial for treason 
or felony, the court is bound to demand of 
him what he has ' to say ,as to why the cour.t 

ALLOTMENT CERT I F I CATE. A document 
issued to an .  applicant for shares in a com-
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pany or ,public loan announcing the number 
of shares allotted or assigned and . the 
amounts and due dates of the calls or differ
ent payments to .be made on the same. An 
"allotment certificate," when issued to an en
rolled member of the Five Civilized Tribes 
of the Indian Territory, is an adjudication of 
the special tribunal empowered to decide the 
question that the party to whom it issues is 
entitled to the land, and it is a conveyance 
of the right to this title to the allottee. Bow
en ,,�. Carter, 42 Okl. 56,5, 144 P. 170, 173. 

A LLOTM ENT N OTE. In English law. A 
writing by a seaman, whereby he makes an 
assignment of part of his wages in favor of his 
wife, father or mother, grandfather or grand
mother, brother or sister. Every allotment 
note must be in a form sanctioned by the 
board of trade. The allottee, that is, the per
son in whose favor it is made, may recover 
the amount in the connty court. Mozley & 
Whitley. 

A LLOTMENT SYSTEM. Designates the prac
tice in England of dividing land in small por
tions for .cultivation by agricultural laborers 
and other cottagers at their leisure, and after 
they have performed their ordinary day's 
work. Wharton. 

A LLOTM ENT WAR DEN.  By the English 
general inclosure act, 1845, § 108, when an al
lotment for the laboring poor of a district has 
been made on an inclosure under the act, the 
land so allotted is to be under the manage
ment of the incumbent and church warden of 
the parish, and two other persons elected by 
the parish, and they are to be styled "the al
lotment wardens" of the parish. Sweet. 

ALLOTTEE. One to whom an allotment is 
made, who receives a ratable share under an 
allotment ; a person to whom land under an 'inclosure act or shares in a public undertak
ing are allotted. 

An "allottee," as the word is used in the 
act of April 21, 1904 (chapter 1402, 33 Stat. 
189-204), is one, generally an Indian; freed
man, or adopted citizen of a tribe of Indians, 
to whom a tract of land out of a common hold
ing has been given by, or under the supervi
sion of, the United States. Lynch v. Frank
lin, 37 Old. 60, 130 P. 599, 600. The word does 
not include such allottee's heirs. Bradley V. 
Goddard, 45 Okl. 77, 145 P. 409, 410. 

ALLOW. To grant, approve, or permit ; as to 
allow an appeal or a marriage ; to allow an ac
count or claim. Also to give a fit portion out 
of a larger property or fund. Thurman v. 
Adams, 82 Miss. 204, 33 So. 944 ; Chamberlain 
v. Putnam, 10 S. D. 360, 73 N. W. 201 ; People 
v. Gilroy, 82 Hun, 500, 31 N. Y. Supp. 776 ; 
Hinds v. Marmolejo, 60 Cal. 231 ; Straus v. 
'Wanamaker, 175 Pa. 213, 34 A. 652 ; Doak
Riddle-Hamilton Co. v. Raabe, 63 Ind. App. 
250, 114 N. E. 415, 417 ; In re McLure's Es
tate, 68 Mont. 556, 220 P. 527, 530. To sanc
tion, either directly or indirectly, as opposed 
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to merely suffering a thing to be done. Peo
ple v. Duncan, 22 Cal. App. 430, 134 P. 797, 
798. To acquiesce in. Luckie v. Diamond 
Coal Co., 4] Cal. App. 468, 183 P. 178, 181 ; 
Curtis & Gartside Co. v. Pigg, 39 Ok!. 31, 134 
P. 1125, 1129. To compel. Longren v. Mis
souri Pac. Ry. Co., 99 Kan. 757, 163 P. 183, 
184. To permit ; Kearns v. Kearns, 107 Pa. 
575 ; Doty v. Lawson, 14 Fed. 892 ; 3 H. & C. 
75 ; to yield ; Doty v. L'awson, 14 Fed. 892 ; to  
suffer, to  tolerate ; Gregory v.  U. S. ,  17  
Rlatchf. 325, F'ed. Cas. No. 5,803 ; to  fix ; Hinds 
v. :Marmolejo, 60 Cal. 229 ; Smith v. Board of 
Com'rs of Washita County, 38 Ok!. 436, 133 
P. 177. To SUbstitute by way of compensation 
something for another ; Glenn v. Glenn, 41 
Ala. 571. It is used as a synonym of intent by 
unlearned persons in wills ; it is also used as 
an equivalent of I will ; Ramsey v. Hanlon .. 
33 Fed. 425. 

ALLOWANCE. A deduction, an average pay
ment, a portion assigned or allowed ; the act 
of allowing. See Stone v. State, 197 Ala. 293, 
72 So. 536, 537 ; Sawyer v. U. S. (0. C. A.) 10 
F.(2d) 416, 421. 

As distinguished from a "salary," which is 
a fixed compensation, decreed by authority 
and for permanence, and is paid at stated in
tervals, and depends upon time, and not the 
amount of the services rendered, "allowance" 
is a variable quantity. Blaine County v. Py
rah, 32 Idaho, 111, 178 P. 702, 703 ; Veterans' 
,\Velfare Board v. Riley, 188 Cal. 607, 206 P. 
631, 637 ; Jones v. U. S., 60 Ct. Cl. 552, 564. 

As used in S. Dak. Civ. Code, § 92, author
izing an allowance to the wife on divorce, it is 
not synonymous with "alimony" and author
izes setting aside specific property. Warne v. 
Warne, 36 S. D. 573, 156 N. 'V. 60, 62. 

-Allowance pendente lite. In the EngliSh. 
chancery diviSion, where property which 
forms the subject of proceedings is more than 
sufficient to answer aU claims in the pro
ceedings, the court may allow to the parties 
interested the whole or part of the income, or 
(in the case of personalty) part of the proper
ty itself. St. 15 & 16 Vict. c. 86, § 57 ; Daniell, 
Ch. Pl'. 1070. 

-Special allowances. In English practice. In 
taxing the costs of an action as between party 
and party, the taxing officer is, in certain cas
es, empowered to make special allowances ; 
i. e., to allow the party costs which the ordi- . 

nary scale does not warrant. Sweet. 

ALLOY. An inferior or cheaper metal mix
ed with gold or silver in manufacturing or 
coining. As respects coining, the amount of 
alloy is fixed by law, and is used to increase 
the hardness and durability of the coin. 

A compound of two or more metals. Trei
bacher-Chemische 'Werke Gesellschaft mit 
Beschrankter Haftung v. Roessler & Hass
lacher Chemical Co. (C. C. A.) 219 F. 210, 211. 
A mixture or combination of metals while in 
state of fusion. Pittsburgh Iron & Steel 
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Foundries Co. v. Seaman-Sleeth Co. (D. C.) 
,236 F. 756, 757 ; Treibacher Chemische Werke 
GeseUschaft mit Beschrankter Haftung v. 
Roessler & Hasslacher Ch�mical Co. (D. C.) 
214 F. 410, 412. 

A LLOY N O U R. L. Fr. One who conceals, 
steals, or carries off a thing privately. Britt. 
c. 17. 

ALLU V I O  MAR I S. Lat. In the civil and old 
English law. The washing up of the sea ; the 
soil thus formed ; formation of soil or land 
from the sea ; maritime increase. Hale, Anal. 
§ 8. "A�lwvio maris is an increase of the land 
adjoining, by the projection of the sea, casting 
up and adding sand and slubb to the adjoining 
land, whereby it is increased, and for the 
most part by insensible degrees." Hale, de 
J'ure Mar. pt. 1, c. 6. 

A LLUV I O N .  That increase of the earth on 
a shore or bank of a river, or to the shore of 
the sea, by the force of the water, as by a cur
rent or by waves, which is so gradual that no 
one can judge how much is added at each mo
ment of time. 1nst. 1, 2, t. 1, § 20. Ang. Wa
ter Courses, 53. Jefferis v. East Omaha Land 
Co., 134 D. S. 178, 10 Sup. Ct. 518, 33 L. Ed. 
872 ; Freeland v. Pennsylvania R. Co., 197 Pa. 
529, 47 A. 745, 58 L. R. A. 206, 80 Am. St. Rep. 
850 ; State v. Richardson, 72 So. 98"4, 986, 140 
La. 329. 

The term is chiefly used to signify a grad
ual increase of the shore of a running stream, 
produced by deposits from the waters. 

By the common law, alluvion is the addition 
made to land by the washing of the sea, or a 
navigable river or other stream, whenever the 
increase is so gradual that it cannot be per
ceived in any one moment of time. Loving
ston v. St. Clair County, 64 Ill. 58, 16 Am. 
Rep. 516. 

Alluvion differs from avulsion in this : that 
the latter is sudden and perceptible. St. Clair 
County v. Lovingston, 23 Wall. 46, 23 L. Ed. 
59. See Accretion ; Avulsion. 

ALLY. A nation which has entered into an 
alliance with another nation. 1 Kent, Comm. 
69. 

A citizen or subject of one of two or more 
allied nations. Miller v. The Resolution, 2 
Dall. (D. S.) 15, 1 L. Ed. 263 ; Siemund v. 
Schmidt (Mun. Ct. N. Y.) 168 N. Y. S. 935. 

A LMANAC. A publication, in which is re
counted the days of the week, month, and 
year, both common and particular, often dis
tinguishing the fasts, feasts, terms, etc., from 
the �ommon days by proper marks, pointing 
out also the several changes of the moon, 
tides, eclipses, etc. ' 

ALMA R IA. The archives, or, as they are 
sometimes styled, muniments of ' a church or 
library. 

ALMESFEOH. In Saxon law. Alms-fee ; 
a:im's�m�;ney. Otherwise called "Peter-pence." 
�6wen. '" ' ' 
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A LM O I N. Alms ; a tenure of lands by divine 
service. See Frankalmoigne. 

ALMON ER. One charged with the distribu
tion of alms. The office was first instituted in 
religious houses and although formerly one 
of importance i,s now in England almost a 
sinecure. 

ALMOXA R I FAZGO. In Spanish law. A 
general term, signifying both export and im
port duties, as well as excise. 

A LMS. Charitable donations. Any species 
of relief bestowed upon the poor. That Which 
is given by public authority for the relief 
of the poor. 

ALMS FEE. Peter-pence (or Peter's pence) , 
which see. 

A LMSH OUSE. A house for the publicly sup
ported paupers of a city or county. People v. 
City of New York, 36 Hun (N. Y.) 311. In 
England an almshouse is not synonymous 
with a workhouse or poorhouse, being sup
ported by private endowment. 

An "almshouse" may be a public institution 
kept up by public revenues, or it may be an 
institution maintained by private endowment 
and contributions, where the indigent, sick, 
and poor are cared for without cost to them
selves. State Board of Control v. Buckstegge, 
18 Ariz. 277, 158 P. 837, 839. 

ALNAGER, or U LNAG E R. A sworn officer 
of the king whose duty it was to look to the 
assise of woolen cloth made throughout the 
land, and to the putting on the seals for that 
purpose ordained, for which he collected a 
duty called "alnage." Cowell ; '  Termes de la 
Ley. 

ALNETUM.  In old records, a place where 
alders grow, or a grove of alder trees. Dooms- , 
day Book ; Co. Litt. 4b. 

ALOO,  Alode-, Alodes, Alodis. L. Lat. In 
feudal law. Old forms of a�odillm or allodi
t�m (q. v.). A term used in opposition to teo
dum or fief, which means property, the use of 
which was bestowed upon another by the pro
prietor, on condition that the grantee should 
perform certain services for the grantor, and 
upon the failure of which the property should 
revert to the original possessor. See 1 Poll. & 
Maitl. 45. 

ALO O I AN. Sometimes used for allodial, but 
not well authorized. Cowell. 

ALO O I A R I I .  See Allodarii. 

A LO N E. Apart from others ; singly ; sole. 
Salem Capital Fleur Mills Co. v. Water-Ditch 
& Canal Co., 33 Fed. 154. 

. 

ALONG. By, on, up to, or over, according to 
the subject-matter and context. Church v. 
Mee�er, 34 Conn. 425 ; Walton v. R. Co., 67 
Mo. 58 ; Benton v. llorsleY, ' 71 Ga. ' 619 ; State 
v� Downes, 79 N. H. 505, 112 A. 246 ; Sioux 
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City Bridge Co. v. MilIer (O. O. A.) . 12 F.(2d) 
41, 48. The term does not necessarily mean 
touching at all points ; Com. v. Franklin, 133 
Mass. 569 ; nor does it necessarily imply con
tact, Watts v. City of Winfield, 101 Kan. 470, 
168 P. 319, 321. 

ALSO. Beside ; as well as ; too. Lindsley v. 
City and 'County of Denver, 64 Colo. 444', 172 
P. 707, 708. In addition to, State v. Erickson, 
75 Mont. 429 , 244 P. 287, 295 ; Fessenden v. 
Coombs, 99 A. 817, 116 Me. 49 ; Irvine v. Ir
vine, 69 Or. 187, 136 P. 18, 19. Likewise, or 
in like manner. City of Birmingham v. Col
lins, 201 Ala. 479. 78 So. 385 ; Wilson v. Mat
son, 110 Neb. 630, 194 N. W. 735, 736 ; Cain v. 
Courter (Mo. Sup.) 215 S. W. 17, 19 ; Sargent 
v. Shumaker, 193 Cal. 122, 223 P. 464, 465. 
The word imports no more than "item" and 
may mean the ' same as "moreover" ; but not 
the same as "in like manner" ; Evans v. 
Knorr, 4 Rawle (Pa.) 68 ; nor is it synony
mous with "other," City of Ft. Smith v. Gun
ter, 154 S. W. 181, 183, 106 Ark . 371. It may 
be (1) the beginning of an entirely different 
sentence, or (2) a copulative carrying on the 
sense of the immediately preceding words in
to those immediately succeeding. Stroud, 
Jud. Diet., citing 1 Jarm. 497 n. ; 1 Salk. 239 ; 
Security State Bank v. Jones, 247 P. 862, 863, 
121 Kan. 396. 

ALT. In Scotch practice. An abbreviation 
of Alter, the other j the opposite party ; the 
defendCir. 1 Broun, 336, note. 

ALTA P RO D I T I O. L. Lat. In old English 
law. High treason. 4 Bl. Comm. 75. See 
High Treason. 

a subject-matter which continues objectively 
the same while modified in some particular. 
If a check is raised, in respect to its amount, 
it is altered ; if a new check is put in its 
place, it is changed. To "amend" implies 
that the modification made in the subject im:' 
proves it, which is not necessarily the case 
with an alteration. An amendment always 
involves an alteration, but an alteration does 
not always amend. See Ex parte Woo Jan 
(D. C.) 228 F. 927, 940. 

But "alter" is sometimes used synonymous
ly with "change," Board of Sup'rs of Yavapai 
County v. Stephens� 20 Ariz. 115, 177 P. 261, 
264. and with "enlarge," City of Jamestown v. 
Pennsylvania Gas Co. (C. C. A.) 1 F. (2d) 871, 
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A LTERAT I ON.  Variation ; changing ; mak
ing different. See Alter. 

"Alteration," as applied t() a building, means a 
substantial change. Mayer v. Texas Tire & Rubber 
Co. (Tex. Civ. App.) 223 S. W. 8'i4, 875 ; Cawker v. 
Trimmel, 155 Wis. 108, 143 N. W. 1046, 1047, Ann. Gas. 
1915C, 1005 ; Kresge v. Maryland Casualty Co. , 154 
Wis. 627, 143 N. W. 668, 669. Advertising signs on 
the outer walls of a building are not an " altera
tion" of or addition to the building, which the les
see covenants not to make without consent. Em
mons v. D. A. Schulte, Inc., 13 Del. Ch. 336, 120 A. 
221, 222. 

Improvements which add to the height or depth 
of a building, or which change, increase, and re
pair the interior accommodations thereof, are re
pairs or alterations within the meaning of the Me
chanic's Lien Act. Fehr Const. Co. v. Postl Sys
tem of H ealth B uilding, 288 Ill. 634, 124 N. E. 315, 
317 ; Hardwood Interior Co. v. BulI, 24 Cal. App. L'>9, 

140 P. 702, 700. 
. • As applied to highways, especially in connection 

A LTA V IA. L. Lat. In old EnglIsh law. · with grade crossings, "alteration" is the substi
'
tution 

A highway ; the highway. 1 Salk. 222. Alta 'of one way for another. New York Cent. & H. R. 
via regia ; the king's highway ; "the king's R. Co. v. Board of Com'rs of M1ddlesex County, 
high street." Finch, Law, b. 2, c. 9. 220 Mass. 569, 108 N. E. 500, 507 ; Boston & M. R. 

ALTA RAG E. In ecclesiastical law. Offer
ings made on the altar ; all profits which ac-· 
crue to the priest by means of the altar. Ay'
liffe, Parerg. 61. 

A LTEN H E I M . A German word meaning 
"home for old people." German Pioneer Ver
ein v. Meyer, 63 A� 835, 70 N. J. Eq. 192. 

AL TER. To make a change in ; to modify ; 
to vary in some degree ; to change some of 
the elements or ingredients or details with
out substituting an entirely new thing or de
stroying the identity of the thing affected. 
Hannibal v. Winchell, 54 Mo. 177 ; Haynes v. 
State, 15 Ohio St. 455 ; Davis v. Oampbell, 93 
Iowa, 524, 61 N. W. 1053 ; Sessions v. State, 
115 Ga. 18, 41 S. E. 259. See Alteration ; 
Change. 

The other ; the opposite party. See Alt. 

Synonyms 

. This term is to be distinguished from its 
synonyms "change" and "amend." To �hange 
may import the substitution of an entirely dif

ferent t.bing, while to alter is to operate UPOD 

R. v. County Com'rs of Middlesex County, 239 Mass. 
127, 131 N. E.  283, 286 ;  Police Jury of Jackson Par
ish, La., v. Tremont & G. Ry. Co., i36 La. 784, 67 So. 
829, 800. 

An alteration is an act done upon the instru
ment by which its meaning or language is 
changed. If what is written upon or erased 
from the instrument has no tendency to pro
duce this result, or to mislead any person, it 
is not an alteration. Oliver v. Hawley, 5 Neb. 
444. 

An alteration is said to be material when 
it affects, or may possibly affect, the rights 
of the persons interested in the document. 

A "material alteration" o,f an instrument is one 
which makes it speak a language different in legal 
effect from that which it originally spoke, or which 
carries with it some change in the rights, interests, 
or obligations of the parties to the writir,g. Mc
Intosh v. State, 98 S. E. 555, 556, 23 Ga. App. 513 ; 
Bank of Moberly v. Meals, 316 Mo. 1158, 295 S. W. 
73, 71 ;  Gray v. Williams, 91 Vt. 111, 99 A. 735, 73'S ; 
Commercial Credit Co. v. Giles (Tex. Civ. App.)  207 
S. W. 596, 598 ; Francen v. Oklahoma Star Oil Co., 
80 Okl. W3, 194 P. 193, 194 ; Dr. Ward's Medical Co. 
v. WoUeat, 160 Minn. 21, 199 N. W. 738, 740. 



ALTEEAT'ION 

Synonyms 

An act done upon a written instrument, 
which, without destroying the identity of the 
document, introduces some change into its 
terms, meaning, language, or details is an al
teration. See U. S. v. Sacks, 42 S. Ct. 38, 39, 
257 U. S. 37, 66 L. Ed. 118 ; Spencer v. Tripp
lett (Tex. Civ. App.) 184 S. W. 712 ; Moore 
v. First Nat. Bank, 211 Ala. 367, 100 So. 349, 
351 ; . Grouch Y. U. S. (C. o. A.) 298 F'. 437, 439. 
This may be done either by the mutual agree
ment of the parties concerned (but this use of 
the word is rather colloquial than technical ; 
such an alteration becomes a new agreement, 
superseding the original one ; Leake, Cont. 
430), or by a person interested under the writ
ing without the consent, or without the knowl
edge, of the others. Smith v. Barnes, 51 Mont. 
202, 149 P. 963, 967, Ann. Cas. 1917D, 330 ; 
Rice v. Jones, 100 Ok1. 30, 225 P. 958, 960 ; Ed
wards v. Thompson, 9{) Wash. 188, 169 P. 
327, 328. In either case it is properly denom
inated an alteration ; but if performed by a 
mere stranger, it is more technically described 
as a spoliation or mutilation. Knox v. Horne 
(Tex. Civ. App.) 200 S. W. 259, 260 ; Cochran 
v. Nebeker, 48 Ind. 462. The term is not 
properly applied to any change which involves 
the substitution of a practically new docu
ment. Kempner v. Simon, 195 N. Y. S. 333, 
334, 119 Misc. Rep. 60. And it should in strict
ness be reserved for the designation of changes 
in form or language, and not used with ref
erence to modifications in matters of sub
stance. The term is also ' to be distinguished 
from "defacement," which conveys the idea 
of an obliteration or destruction of marks, 
signs, or characters already existing. An ad
(lition which does not change or interfere with 
the existing marks or signs, but gives a dif� 
ferent tenor or significance to the whole, may 
be an alteration, but is not a defacement. 
IJinney v. State, 6 Tex. 1, 55 Am. Dec. 756. 
Again, in the law of wills, there is a difference 
between revocation and alteration. If what 
is done simply takes away what was given 
before, or a part of it, it is a revocation ; 
but if it gives something in addition or in 
substitution, then it is an alteration. Appeal 
of Miles, 68 Conn. 237, 36 AU. 39, 36 L. R. 
A. 176 ; In re Thorn's Estate, 183 Cal. 512, 192 
P. 19, 22. 
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·AL TERNAT I M. L. Lat. Interchangeably. 
Litt. § 371 ; TO\,i'llsh. PI. 37. 

Alte'rnativa petitio no'n est audienda. An al
ternative petition or demand is not to be 
heard. 5 Coke, 40. 

ALTERNAT I VE. One or the other of two 
things ; giving an option or choice ; '  allowing 
a choice between two or more things or acts 
to be done. See Malone v. Meres, 91 Fla. 709, 
109 So. 677, 693. 

A LTERNAT I V E  CO NTRACT. A contract 
whose terms allow of perfor�ance by the do
ing of either one of several acts at the elec
tion of the party from whom performance is 
due. Crane v. Peer, 43 N. J. Eq. 553, 4 AU. 72. 

ALTER NAT I V E  O B L I GAT I O N. An obliga
tion allowing the obligor to choose which of 
two things he will do, the performance of 
either of which will satisfy the instrument. 
Where the things which form the object of 
the contract are separated by a disjunctive, 
then the obligation is aUernative. A promise 
to deliver a certain thing or to pay a specified 
sum of money is an example of this kind 
of obligation. Civil Code La. art. 2066. 

AL TERNAT I VE REL I E F. The term "alter
native," as used in Equity Rule 25 (28 USCA § 
723), allowing relief to be stated and sought in 
alternative forms, means mutually exclusive. 
Boyd v. New York & H. R. Co. (D. C.) 220 F. 
174, 179. 

A LTERNAT I V E  REM EDY. Where a new 
remedy is created in addition to an existing 
one, they are called "alternative" if only one 
can be enforced ; but if both, "cumulative." 

ALTERNAT I V E  W R I T. A writ commanding 
the person against whom it is issued to do a 
specified thing, or show cause to the court why 
he should not be compelled to do it. Allee v. 
McCoy, 2 Marv. (Del.) 465, 36 Atl. 359. Under 
the common-law practice, the first man damus 
is an alternative writ ; 3 Bla. CoIl).. 111 ; but 
in modern practice this writ is often dispensed 
with and its place is taken by a rule to show 
cause. See Mandamus. 

ALTERN I S  V I C I BUS. L. Lat. By alternate 
turns ; at alternate times ; alternately. Co. 
Litt. 4a ; Shep. Touch. 206. 

Alte,rius circu mventio ali i  non prrebet action em.  
The deceiving of one person does not afford ALTERUM N O N  LfED E R E. Not to injure 

an action to another. Dig. 50, 17, 49. another. This maxim, and two others, non
este v·ivere, and 81wm cuique tribuere, (q. v.,) 
are considered by Justinian a s  fundamental 
principles upon which all the rules of law are 
based. Inst. 1, 1, 3. 

ALTERNAT. A usage among diplomatists by 
which the rank and places of different powers, 
who have the same right and pretensions to 
precedence, are changed from time to . time, 
either in a certain regular order or one deter
mined by lot. In drawing up treaties and con
ventions, for example, it is the usage of cer
tain powers to alternate, both in the preamble 
and the signatures, so that each power occu
pies, in the copy intended to be delive�ed to it, 
the first place. Wheat. Int. Law, § 151. 

ALT I US N O N  TOLLEN D I .  In the civil law. 
A servitude due by the owner of a house, by 
which he is restrained from building beyond 
a certain height. Dig. 8, 2, 4 ;  Sandal'S, Just. 
Inst. 119. 

ALT I US TOLLEN D I .  In the civil law. A 
:servitude which consists in · the right, to him 
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who is entitled to it, to build his house as high 
as he may think proper. In general, how'ever, 
every one enjoys this privilege, unless he is 
restrained by some contrary title. Sandars, 
Just. Inst. 119. 

countries. Azuni ; Wharton. It became - a  
part of the law of the sea ; The Scotia, 14 
Wall. (U. 8.) 170, 20 L. Ed. 822. See Code. 

AMAN U EN S I S. One ' who writes on behalf of 
another that which he dictates. 

AM BACT US. A messenger ; a servant sent 
about ; one whose services his master hired 
out. Spelman. 

AL TO ET BASSO. High and low. This 
phrase is applied to an agreement made be
tween two contending parties to submit all 
matters in dispute, alto et ba8so, to arbitra
tion. Cowell. A M BASC I ATOR. A person sent about in the 
ALTUM MAR E. L. Lat. In old English law. service of another ; a person sent on a service. 
Th e  high sea, or seas. Co. Litt. 260b. The A word of frequent occurrence in the writers 

deep sea. Super aU'llm mare, on the high seas. of the middle ages. Spelman. 
Hob. 212b. 

ALUMN US. A child which one has nursed ; 
a foster-child. Dig. 40, 2, 14. 

Also a graduate from a school, college, or 
other institution of learning. 

ALV E US. The bed or channel through which 
the stream flows when it runs within its ordi
nary channel. Calvinus, Lex. 

Alveus derelictu8, a deserted 
Mackeld. Rom. Law, § 274. 

channel. 

AMA LGAMAT I O N. Union of different races, 
or diverse elements, societies, or corporations, 
so as to form a homogeneous whole or new 
body" ; interfusion ; intermarriage ; consoli
dation ; coalescence ; as, the amalgamation of 
stock. Stand. Dict. 

In England it is applied to the merger or 
consolidation of two incorporated companies 
or societies. 

The word has no definite meaning ; it in
volves the blending of two concerns into one ; 
[1904] 2 Gh. 268. 

In the case of the Empire Assurance Corporation, 
(18;)7,) L. R. 4 Eq. 347, the vice-chancellor said : " It 
is difficult to say what the word 'amalgamate' 
mea'Ils. I confess at this moment I have not the 
least conce!}tion of what the full legal effect of the 
word is. We do not find it in any law dictionary, 
or expounded by any competent authority. But I 

am quite sure of this : that the word 'amalgamate' 
cannot mean that the execution of a deed shall 
make a man a p artner in a firm in which he was 
not a partner bMore, under conditions of which he 

is in no way cognizant, and which are not the same 
as those contained in the former deed." But in 

Adams v. Yazoo & M. V. R. Co., 77 Mtss. 194, 24 
South. 200, 211, 60 L. R. A. 33, it is said that the 
term "amalgamation" of co,rporations 

-
is used in 

the English cases in the sense of what is usually 
known in the United States as "merger, " meaning 
the absorption of one corp()ration by another, so 
that the absorbing corporati()n c�ntinues in exist
ence, and differs from "consolidation," the meaning 
of which is limited to such a union of two. or more 
corporati()ns as necessarily results in the creation 

- of a third new co.rporation. 

AMALPH I TA N  C O D E  O R  TA BLE. A collec
tion of sea-laws, compiled about the end of the 
eleventh century, by the people of Amalphi. 
It consists of the laws on maritime subjects, 
which \vere or had been in force in countries 
bordering on the Mediterranean ; and was for 
a long time received as authority in those 

AM BASSA D O R. In international law. A 
public officer, clothed with high diplomatie 
powers, commissioned by a sovereign prince 
or state to transact the international busi
ness of his government at the court of the 
country to which he is sent. 

Ambassador is the commissioner who rep
resents one country in the seat of govern
ment of another. He is a public minister, 
which, usually, a consul is not. Brown. 

Ambassador is a person sent by one sover
eign to nnother, with authority, by letters 
of credence, to treat on affairs of state. .Ja
cob. 

A distinction was formerly made betweel l 
Ambassadors Extraordinary, who were sent 
to condnct 'special business or to remain for 
an indeterminate period, and Ambassadors 
Ordinary, who were sent on permanent mis
sions ; but this distinction is no longer ob
served. 

Ambassadors are regarded as the personal 
representatives of the head of the state which 
sends them, and in consequence they are en
titled to special honors, and have special privi
leges. The duties of an ambassador are' 

varied ; he is the mouthpiece of communiCl-l
tions from his state to the foreign country ; 
he mnst keep his government informed upon 
all questions of interest to it ; he must see 
to the protection of citizens of his country 
resident in the foreign state. A foreign am"' 
bassador may authorize suit in our courtl'; 
in the name of his government. Russian Gov
ernment v. Lehigh Valley R. Co. (D. C.) 293 
F. 133. See Letter of Credence ; Minister. 

AMBER,  or AM BRA. In old English law. A 
measure of four bushels. 

A M B I DEXTER. Skillful with both hanqs ; 
one who plays on Iboth sides. Applied an
ciently to an attorney who took pay from both 
sides, and subsequently to a juror guilty of 
the same offense. Cowell. 

Ambigua resp'onsio contra p,roferente m est ac
ci pienda. An ambiguous answer is to be taken 
against (is not to be eom�tn1Pd in favor of) 
him who offers it. 10 Coke, 59. 
Am biguis casibus sem per prres u m itur pro rege. 
In doubtful cases, the presumption always is 
in behalf of the c,rown. Lofft, Append. 248. 



AMBIGUITAS 

AM B I GU I TAS. Lat. From am'biguu8, doubt
ful, uncertain, obscure. Ambiguity ; uncer
tainty , of meaning. 

ilm'biguita8 Zate'lU, a latent ambiguity ; 
ambiguitaa pat�n8, a patent ambiguity. See 
Ambiguity. 

Ambiguitas contra sti pulatorem est. Doubtful 
words will be construed most strongly against 
the party using them. 

Ambiguitas veborum late-ns vefrificatione sup
p letur ;  n am , quod ex facto o'ritur  ambiguu m  
veriflcatio ne facti tonitur. A latent ambiguity 
in the language may be removed by evidence ; 
for whatever ambiguity arises from an ex
trinsic fact may be explained by extrinsic 
evidence. Bac. Max. Reg. 23. Said to be "an 
unprofitable subtlety ; inadequate and unin
structive." Prof. J. B. Thayer in 6 Harv. 
L. 417. 

A m biguitas verboru m patens nullA. verificatione 
exoluditur. A patent ambiguity cannot be 
cleared up by extrinsic evidence (or is never 
holpen by averment). Lofft, 249 ; Bacon, 
Max. 25. 

AM B I G U I TY. Doubtfulness ; doubleness of 
meaning ; indistinctness or certainty of mean
ing of an expression used in a written instru
ment. First Nat. Bank v. Hancock Ware
house Co., 142 Ga. 99, 82 S. E. 481, 483 ; Mc
Creary v. Acton, 29 ' Ga. App. 162, 114 S. E. 
230, 231 ; ,San Antonio Life Ins. Co. v. Grif
fith (Tex. Civ. App.) 185 S. W. 335, 337 ; 
Nindle v. State Bank, 13 Neb. 245, 13 N. W. 
275 ; Ellmaker v. Ellmaker, 4 Watts (Pa.) 
89 ; Kraner v. Halsey, 82 Cal. 209, 22 Pac. 
1137 ; Ward v. Epsy, 6, Humph. (Tenn.) 447. 

An ambiguity may be either latent or 
patent. It is the former, where the language 
employed is clear and intelligible and sug
gests but a single meaning, but some ex
trinsic fact or extraneous evidence creates a 
necessity for interpretation or a choice 
among two, 'or more possible meanings. But 
a patent ambiguity is that which appears on 
the face of the instrument, and arises from 
the defective, obscure, or insensible language 
used. " Carter v. Holman, 60 Mo. 504 ; Brown 
v. Guice, 46 Miss. 302 ; Stokeley v. Gordon, 
8 Md. 505 ; Chambers v. Ri:pgstaff, 69 Ala. 
140 ; Hawkins v. Garland, 76 Va. 152, 44 
Am. Rep. 158 ; Hand v. Hoffman, 8 N. J. Law, 
71 ; Ives v. Kimball, 1 Mich. 313 ; Palmer v. 
Albee, 50 Iowa, 431 ; Petrie v. Hamilton Col
lege, 158 N. Y. , 458" 53 N. E. 216 ; Zilwaukee 
'1». v. Saginaw Bay City Ry. Co., 213 Mich. 
61, 181 N. W. 37, 39 ; In re Milliette's Estate, 
206 N. Y. S. 342, 348, 123 Misc. Rep. 745 ; 
Higinbotham v. Blair, 308 Ill. 568, 139 N. E. 
909, �J.() ; McDougal v. Conn (Tex. Civ. App.) 
195 S. W. 6�7, 635 ; Harney ,v. Wirtz, 30 N. 
D. 292, 152 N. E. 803, 807 ;  Perkins v. O'Don
aid, 77 Fla;, 710j 727, 82 80. 401, 404 ; In l'e 
Mizener'g· Estate,: 262 Pa. 62, 165 A. 46, 48 ;' 
Mirando v; Mirando, 104:· �nn. 318, 132 A.. 

910, 912 ; -Garroll . v. Cave Hill Cemetery Co., 
172 Ky. 204 , 189 S. W. 186, 190. 

Synonyms 

Ambiguity of language is to be distinguished from 
unintelligibility and inaccuracy, for words cannot 
be said to be ambiguous unless their signification 
seems doubtful and uncertain to persons of compe
tent skill and knowledge to understand them. Story, 
Contr. 272. 

The term "ambiguity" does not include mere in
a,ccuracy, or such uncerta.inty as arises from the use 
of peculiar words, or of common words in a pecu
liar sense. Wig; Wills, 174 ; In re Milliette's Estate, 
206 N. Y. S. 342, 349, 123 Misc. Rep. 745. 

A will is ambiguous only when, after full consid
eration, it is determined judicially that no inter
pretation can be. given to it. In re Altman's Estate, 
188 N. Y. S. 493, 115 Misc. Rep. 476 ; In re Go:rsch's 
Estate, 169 · N. Y. S.  1064, 103 Misc. Rep. 156. 

AM B I G U I TY U P O N  T H E  FACTUM.  An am
biguity in relation to the very foundation of 
the instrument itself, as distinguished from 
an ambiguity in regard to the construction of 
its terms. The term is applied, for instance, 
to a doubt as to whether a testator meant a 
particular clause to be a part of the will, or 
whether it was, introduced with his knowl
edge, or whether a codicil was meant to re
publish a former will, or whether the residu
ary clause was accidentally omitted. Eather
ly V. Eatherly, 1 Cold. (Tenn.) 461, 465, 78 
Am. Dec. 499. 

Ambig u � m  paotu m oontra venditorem i nter
p retandum est. An ambiguous contract is to 
be interpreted against the seller. 

A mbigu u m  placitu m i nterp:retari debet contra 
profe,rente'm .  An ambiguous plea ought to be 
interpreted against the party pleading it. Co. 
Litt. 303b. 

AM B I T. A ,boundary line, as going around a 
place ; an exterior or inclosing line or limit. 
Ellicott v. Pearl, 10 Pet. (U. S.) 412, 442, 9 
L. Ed. 475 . .  

The limits or circumference of a power or 
jurisdiction ; the line circumscribing any sub
jed-matter. As to the ambit of a port, see 
Leonis Steamship Co., Ltd., v. Rank, Ltd., 
[1907] 1 K. B. 344, 352 ; Pyman Bros. v. Drey
fus Bros: & Co� [1890] 24 Q. B. D. 152, 155. 

A M B I T US. In the Roman law. A going 
around ; a path worn by ,going around. A 
space of at least two and a half feet in width, 
between neighboring houses, left for the con-

' 

vellience of going around them. Calvin. 
The procuring of a public office by money 

or gifts ; the unlawful buying and sening of 
a public office. Inst. 4, 18, 11 ; Dig. 48, H . .  

A M B U LANCE. A vehicle for the conveyanee' 
of the sick or wounded. In time of W�U" they 
are considered neutral and must be respected 
by . the. belligerents. Oppenhe-im-, Int • .  L. 12ft 

AM BULA N C E  CHASER. A lawyer E>I" IDS 
agent who follows up accidents in 'the str�ts:: 
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nnd trIes ,to Induce the injured person to sue 
for damages, but not including employees and 
representatives of one charged with tort sent 
to the injured 'person to make an amicable 
adjustment if possible. Kelley v. Boyne, 239 
Mich. 2<M:, 214 N. W. 316, 318, 53 A. L. R. 273. 
A popular name for one who. solicits negli
gence cases for an attorney. In re Newell, 
160 N. Y. S. 275, 278, 174 App. Div. 94. See, 
also, Ambulance Chasing. 

AMB ULAN C E  CHAS I NG.  A term descrip
tive of the practice of some atto.rneys, on 
hearing of a personal injury which may have 
been caused by the negligence o.r wrongful 
act of another, of at once seeking out the in
jured person with a view to securing autho.r
ity to bring action on account of the injury. 
The practice has been described as in viola
tion of the ethics of the legal profession, 
branding those who indulge in it with profes
sional infamy. Chunes v. Duluth, W. & P. 
Ry. Co. (D. C.) 298 F. 964. See Weinard v. 
Chicago, M. & St. P. Ry. Co. (D. C.) 298 F. 
9'77. 

Ambulatoria est volu ntas defuncti usque ad vitre 
su pre m u m  exitu m .  The will of a deceased per
son is ambulatory until the latest moment of 
life. Dig. 34, 4, 4. 

Also means tractable, that may be easily 
led or governed ; formerly applied to a wife 
who is governable by · her hu&band. Cowell. 

AMEND. To improve ; to make better iby 
change or modification. See Alter. 

To correct or rectify or to free from error. 
U. S. v. Dembowski (D. C.) 252 F � 894, 898. 

AMENDE H O N O RAB LE. 

In Old Engl ish Law 

A penalty imposed upon a person by way 
of disgrace o.r infamy, as a punishment for 
any offense, or for the purpose of making 
reparation for any injury done to another, 
as the walking into church in a white sheet, 
with a rope about the neck and a to.rch in 
the hand, and begging the pardon of God, or 
the king, or any private individual, for some 
delinquency. 

I n  French Law 

A punishment somewhat similar to this, 
which bore the same name, was common in 
France fo.r offenses against public decency or 
morality. It was abolished ,by the law of the 
25th of September, 1791 ; Merlin, Repert. In 
lS'26 it was re-introduced in cases of sacrilege 
and was finally abolished in 1830. 

In modern usage,· an apology. 
AM B U LATO RY. (Lat. ambulare, to walk 
about). Movable ; revocable ; subject to AM EN,o M E NT. 

I n  Practice change. 
Ambulatoria 'l)oluntas (a changeable will) 

denotes the power which a testator possesses 
of altering his will during his life-time. 
Hattersley v. Bissett, 50 N. J. Eq. 577, 25 Atl. 
332. 

The court of king's ibench in England was 
formerly called an "ambulatory court," be
cause it fonowed the king's person, and was 
held sometimes in one place and sometimes 
in another. So, in France, the supreme court 
or parliament was originally ambulatory. 3 
BL Comm. 38, 39, 41. 

The return of a sheriff has been said to ,be 
anwulalory until it is filed. Wilmot, J., 3 
Burr. 1644. 

,AM B USH. The noun '"ambush" means (1) 
the act of attacld.n.g 'an enemy unexpectedly 
from a eoncealed station ; (2) a concealed 
station, where troops or enemies lie in wait 
to attack by surprise, an ambuscade ; (3) 
troops posted in a 'C-Oncealed place for attack
in:g by surprise. The verb "ambush" means 
tG> lie in wait, :jjG> :surprise, to place in ambush. 
Dale County v'. Gunter, 46 Ala. 118, 142, 
r.eferred to in Darneal v. State, 14 Ok!. Cr. 
540� 114 P. 290, �� l' A.. L. R. 638. 

AM EL 10 RA T1 ONS. Betterments ; improve
ments. (} Low. Can. 294 ; 9 rd. 500. 
AMENABLE. Subject to answer to the law ; 
a.ecountable ; responsible ; liable to punish
ment. Miller v. Com., 1 Duv. (Ky.) 17 ; 
Piekelsimer v. \Glazener� 113 N. C. 630, 92 S. 
E. '700� 1,w. 

The correction of an error committed in any 
pro.cess, pleading, or proceeding at law, or in 
equity, and which is done either of course, or 
by the consent of parties, o.r upon motion to 
the court in which the proceeding is pend
ing. 3 Bl. Comm. 407, 448 ; 1 Tidd, Pro 696. 
Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct. 771, 
28 L. Ed. 1141. An amendment to a plead'
ing, as distinguished from a "supplemental 
pleading" (q. 'I).), has reference to facts exist
ing at the time of the commencement of the 
action. Fisher v. Bullock, 198 N. Y. S. 538, 
540, 204 App. Div. 523. 

The office of a "trial amendment" 1s to supply al
legations in a pleading after exception thereto has 
been sustained. Cotton v. Thompson (Tex. Civ. 
App.) 159 S. W. 455, 459. 

Any writing made or proposed as an im
provement of some principal writIng. Ex 
parte Woo Jan (D. C.) 228 F. 927, 941 ; Couch 
v. Southern Methodist University (Tex. Civ. 
App.) 290 s. W. 256, 260 ; U. S. v. Munday 
(D. C.) 211 F. 536, 538. 

A prOM definition of the word "amendment" 
would include any alteration or change. State v. 
Le Blond, 108 Ohio St. 41, 140 N. Eo. 491, 494. It may 
be used interchangeably with " revise." Pierce v. 
Solano County, 62 Cal. App. 465, 217 P. 545, 546. 

I n  Legislatio n  

A modification o r  alteration proposed t o.  be 
made in a . lbill on its passage, or an enacted 
law ; also such modification or change when 
made. Brake v. Callison (C. C.) 122 Fed. 722 ; 
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State v. MacQueen, 82 W. Va. 44, 95 S. E. 
666, 668 ; State v. Cooney, 70 Mont. 355, 225 
P. 1007, 1009 ; Aldridge v. Commonwealth, 
192 Ky. 215, 232 S. W. 619. An "amendment" 
merely continues the law or ordinance in its 
changed form ; City of Chicago v. American 
Tile & Gravel Roofing Co., 282 Ill. 537, 116 N. 
E. 730, 731. An amendment, as of a bill, is to 
be distinguished from a "substitute." In re 
Ross, 86 N . . J. Law, 387, 94 A. 304, 306. 

"Amendment" includes additions to, as 
well as corrections of, matters already treat
ed, and there is nothing in the context of 
Const. art. 5, providing that Congress shall 
propose amendments, which suggests that it 
was used in a restricted sense. Christian 
Feigenspan, Inc., v. Bodine (D. C.) 264 F. 186, 
190. See, also, .state v. Fulton, 99 Ohio St. 
168, 124 N. E. 17'2, 175. 

104 

The difference between amerceme:nts and 
fines is as follows: The latter are certain, 
and are created Iby some statute ; they can 
only be imposed and assessed by courts of 
record ; the former are arbitrarily imposed 
by courts not of record, as courts-leet. 
Termes de la Ley, 40. 

The word "amercement" has long been es
pecially used of a mulct or penalty, imposed 
by a court upon its own officers for neglect of 
duty, or failure to pay over moneys collected. 
In particular, the remedy against a sheriff 
for failing to levy an execution or make re
turn of proceeds of sale is, in several of the 
states, known as "amercement." In others, 
the same result is reached Iby process of at
tachment. Abbott. Stansbury v. Mfg. Co., 5 
N. J. Law, 441. 

A M E RCEM ENT R OYAL. In Great Britain 
A M E N DS. A satisfaction given by a wrong- a penalty imposed on an officer for a mis
doer to the party injured, for a wrong com- demeanor in his office. 
mitted. 1 Lit Reg. 81. 

AM E N I TY. In real property law. Such 
circumstances, in regard to situation, out
look, access to a water course, or the like, as 
enhance the pleasantness or desirability of 
an estate for purposes of residence, or con
tribute to the pleasure and enjoyment of the 
occupants, rather than to their indispensable 
needs. In England, . upon the ibuilding of a 
railway or the construction of other public 
workS, "amenity damages" may be given for 
the defacement of pleasure grounds, the im
pairment of riparian rights, or other destruc
tion of or injury to the amenities of the es
tate. 

A M E R I CAN. Pertaining to the western 
hemisphere or in a more restricted sense to 
the United States. .see Beardsley v. Select
men of Bridgeport, 53 Conn. 493, 3 A. 557, 
55 Am. Hep. 152. It was assumed in Life 
Photo Film Corp. v. Bell, 154 N. Y. S. 763 , 
764, 90 Misc. Rep. 46-9, that the term "Amer
ican" included all classes of citizens, native 
and naturalized, irrespective of where they 
originally came from. 

A M E R I CAN CLAUSE. In marine insurance. 
A proviso in a policy to the effect that, in case 
of any subsequent insurance, the insurer shall 
nevertheless be answerable for the full ex
tent of the sum subscribed !by him, without 
rtght to claim contribution from subsequent 
underwriters. American Ins. Co. v. Grisw.old, 
14 Wend. (N. Y.) 399. 

A M E U B L I SSEMENT. In French law. A 
species of agreement which by a fiction gives 
to immovable goods the quality of movable. 
Merl. Repert. ; 1 Low. Can. 25, 58. 

In the law of easements, an "amenity" con
sists in restraining the owner from doing 
that with and on his property which, but 
for the grant or covenant, he might lawfully 
have done ; sometimes called a "negative 
easement" as distinguIshed 'from that class 
of easements which compel the owner to suf
fer something to be done on his property by 
another. Equita!ble Life Assur. Soc. v. Bren
nan (Sup.) 24 N. ·Y. Supp. 784, 788. AM I ;  AMY. A friend ; as alien ami, an alien 

belonging to a nation at peace with us ; 
In- prochein, ami, a next friend suing or defend

ing for an infant, married woman, etc. 
AM ENT I A. In medical jurisprudence. 
sanity ; idiocy. See Insanity. 

A M ERAL I U'S. L. Lat. A naval commander, 
under the eastern Roman empire, hut not of 
the highest rank ; the origin, according to 
Spelman, of the modern title and office of 
admiral. Spelman. 

AMERCE. To impose an amercement or fine ; 
to punish by a fine or penalty. 

. 

AMERCEMENT. A pecuniary penalty, in 
the nature of a fine, imposed upon a person 
for some fault or misconduct, he being "in 
mercy" for his offense. It was assessed by 
the peers of the delinquent, or the affeerors, 
or imposed arbitrarily at the discretion of 
the court or the lord. Goodyear v. Sawyer 
(C� C.) 17 Fed. 9. 

A M I CABLE. Friendly ; mutually forlbear
ing ; agreed or assented to by parties having 
conflicting interests or a dispute ; as opposed 
to hostile or adversary. 

A M I CABLE ACT I ON.  In practice. An ac
tion between friendly parties. An action 
brought and carried on by the mutual consent 
and arrangement of the parties, in order to 
obtain the judgment of the court on a doubt
ful question of law, the facts being usually 
settled by agreement. Lord v. Veazie, 8 How. 
251, 12 L. Ed. 1067. It differs entirely from 
a ,"Moot" Case (q. v.). �he words "arbitra
tion" and "amicable lawsuit," used in an obli
gation or agreement between parties, are not 
convertible terms. The former carries with it 
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the idea of settlement by disinterested third 
parties, and the . latter by a friendly submis
sion of the points in dispute to a judicial tri
bunal to be determined in accordance with 
the forms of law. Thompson v. Moulton, 20 
La. Ann. 535. See Oase Stated. 

AM I TTE R E. . Lat. In the civiL and . old Eng
lish law. To lose. Hence the old Scotch 
"amitt." 

AM I TTERE C U R I A M .  To lose the court ; to 
be deprived of the privilege of attending the 
court. 
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r� AM I TTERE LEGEM T E R RfE. To lose the 
protection afforded by the law of the land. bitrators,-the arbitrators properly so called, 

and the amicable compounders. The arbitra
tors ought to determine as judges, agreeably 
to the strictness of law. Amicable compound
ers are authorized to abate something of the 
strictness of the law in favor of natural equi
ty. Amicable compounders are in other re
spects subject to the same rules which are pro
vided for the arbitrators by the present title." 
Civ. Code La. arts. 3109, 3110. 

A M I C US C U R I IE. Lat. A friend of the 
court. A by-stander (usually a counsellor) 
who interposes and volunteers information up
on some matter of law in regard to whf.ch the 
judge is doubtful or mistaken, or upon a mat
ter of which the court may take judicial cog
nizance. Counsel in court frequently act in 
this capacity when they happen to be in pos
session of a case which the judge has not seen, 
or does not at the moment remember. The 
Claveres!\: (C. C. A.) 264 l!-'. 276, 279 ; In re 
Perry, 83 Ind. App. 456, 148 N. E. 163, 165 ; 
State v. City of Albuquerque, 31 N. lI. 576, 
249 P. 242, 248 ; Taft v. No'rthern Transp. Co., 
56 N. H. 416 ; Birmingham Loan, etc., Co. v. 
Bank, 100 Ala. 249, 13 South. 945, 46 Am. St. 
Rep. 45 ; In re Columbia Real Estate Co. (D. 
C.) 101 Fed. 970. 

It is also applied to persons who have no 
right to appear in a suit, but are allowed to 
introduce evidence to protect their own in
terests. Bass v. Jj-'ontleroy, 11 Tex. 699, 701, 
702. 

. 
Leave to file briefs as amicu8 curia: will be 

denied when it does not appear that the appli
cant is interested in any other case that will 
be affected hy the decision and the parties are 
represented by competent connsel, whose {'on
sent has not been secured ; Northern Seenl'i
ties Co. v. U. S., 1m F. S. 555, 24 Sup. Ct. 119, 
48 L. Ed. 299 ; where lllany cases are cited in 
the argument. 

A M I RAL. Fr. In French lllaritime law. Ad
miral. Ord. de la Mar. liVe I, tit. I, § 1. 

A M I TA. Lat. A paternal aunt. An aunt 
on the father's side. Am.it(( magna. A great
aunt on the father's side. Alnita major. A 
great-great aunt on the father's side. Amita 
maxima. A great-great-great aunt, or a 
great-great-grandfather's sister. Calvinus, 
Lex. 

AM I T I N  US. The child of a brother or sister ; 
a cousin ; one who has the same grandfather, 
but different father and mother. Calvinus, 
Lex. 

AM I TTERE L I BERAM LEGEM. To lose 
one's frank-law. A term having the same 
meaning as amittere legem terra:, (q. v.) He 
who lost his law lost the protection extend
ed by the law to a freeman, and became sub
ject to the same law as thralls or serfs at
tached to the land. 

To lose the privilege of giving evidence un
der oat.h in any court ; to become infamous; 
and incapable of giving evidence. Glanville 
2. If either party in a wager of ba ttle cried 
"craven" he was condemned amittere liberam 
legem ; 3 Bla. Oom. 340. 

A M N ESTY. A sovereign act of oblivion for 
past acts, granted by a government to all per
sons (or to certain persons) who have been 
guilty of crime or delict, generally political 
offenses,-treason, sedition, rebeltion,-and 
often conditioned upon their return to obedi
ence and duty within a prescribed time. 

A declaration of the person or persons who 
have newly acquired or recovered the sover
eign . power in a state, by which they pardon 
all persons who composed, supported, or obey
ed the government which has been over
thrown. 

Expres8 amnesty is one granted in direct 
terms. 

Implied amne8ty is  one which results when 
a treaty of peace is made between contending 
parties. Vattel, I, 4, C. 2, § 20. 

The word "amnesty" properly belongs to in
ternational law, and is applied to treaties of 
peace following a state of war, ' and Signifies 
there the burial in oblivion of the particular 
cause of strife, so that that shall not be again 
a cause for war between the parties ; and this 
signification of "amnesty" is fully and poeti
cally expressed in the Indian custom of bury
ing the hatchet. And so amnesty is applied 
to rebellions which by their magnitude are 
brought within the rules of international law, 
and in which multitudes of men are the sub
jects of the clemency of the government; But 
in these cases, and in all casf's, it means only 
"oblivion," and never expresses or implies a 
grant. Knote V. United States, 10 Ct. 01. 407. 

'rhe distinction between amnesty and par
dOll is one rather of philological interest than 
of legal importance. But tbere are incidental 
differences of importance. Amnesty is the 
abolition and forgetfulness of the offense ; 
pardon is forgiveness. Knote V. U. S., 95 U. S .  
149, 152, 24 L. Ed. 442 ; State V .  Blalock, 61 
N. C. 242, 247. The one overlooks offense ; 
the other remits punishment. The first is  
usually addressed to crimes against the sover-
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eignty of the.  state, to political offenses ; the 
second condones infractions of the peace of 
the state. Amnesty is usually general, ad
dressed to classes or even communities,-a 
legislative act, or under legislation, constitu
tional or statutorY,-the act . of the supreme 
magistrate. Burdick v. United Stat-es, 35 S. 
Ct. 267, 271, 236 U. S. 79, 59 L. Ed. 476. 

A M O N G. Mingled with or in the same group 
or class. Dwight Mfg. 00. v. 'Vord, 200 Ala. 
221, 75 So. 979, 983 ; Genung v. Best, 100 N. 
J. Eq. 250, 135 A. 514, 516. Intermingled with. 
"A thing which is among others is intermin
gled with them. Oommerce arnonu the stat-es 
cannot stop at the external boundary line of 
each state, but may be introduced into the in
terior." Gibbons v. Ogden, 9 Wh-eat. 194, 6 
1.1. Ed. 23 ; Ft. Smith & W. R. 00. v. Blevins, 
130 P. 525, 529, 35 Ok1. 378. , Where property is directed by will to be 
distributed among several persons, it cannot 
be all given to. one, nor can any of the persons 
be wholly excluded from the distribution. 
Hudson v. Hudson, 6 Munf. (Va.) 352. 

"Among" is sometimes held to be equivalent 
to "betw�n" ; Hick's Estate, 134 Pa. 507, 19 
At!. 705 ; . Records v. Fields, 155 Mo. 314, 55 
S. W. 10il ; .. Senger v. Senger's Ex'r, 81 Va. 
687 ; In re Mays' Estate, 197 Mo. App. 555, 
196 S. W. 1039, .1041. 

AMORTI SE. See' Amortize. 

A M O RT I SSEMENT. (Fr.) , 
of a debt by a sinking fund. 

The redemption 

AMORTIZAT I O N. An alienation of lands or 
tenements in mortmain. The reduction of the 
property of lands or tenements to mortmain. 

In its modern sense, amortization is the 
operation of paying off bonds, stoQk, a mort
gage, or other indebtedness, commonly of a 
state or corporation, by installments, or by a 
sinking fund. ;An 1'amortization plan" for the 
payment of an indebtedness is one where there 
are partial payments of the principal, and ac
crued interest, at stated periods for a definite 
time, at the expiration of which the entire in
debtedness will be extinguished. Bystra v. 
Federal I .. and· Bank of Columbia, 82 Fla. 472, 
90 So. 478, 480. 

AMORT I Z E. To alien lands in mortmain. 
To destroy, . kill, or deaden. Elliott v. U. 

S. (D. O.) 16 F.(2d) 164, 165. See Amortiza
tion. 

AMOT I O. In the civil law. A moving or tak
in;{away. "The slightest amotio is sufficient to 
constitute theft, if the animus furaruU be 
dearly established:" 1 Swint. 205. See Amo
tion. 

AMOTION. A putting · or ·. turning out ; dis
posseSsion of lands. Ouster is an amotion of 
possession. · 3  Bl. C'Omm. 199, 208. 

A,; 'moving or carrying away ;' the wrongful 
taking' of personal ·chattels. Archb� Civil PL 
Il1trod�; c.  2, 1 8. 
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I n  Corporation Law 

The act of removing an officer, or official 
representative, of a corporation from his office 
or official station, before the end of the term 
for which he was elected or appointed, but 
without depriving him of membership in the 
body corporate. In this last respect the term 
differs from "disfranchisement," (or expul
sion) 'which imports the removal of a member 
from the corporation itself, and his depriva
tion of all rights of membership. White v. 
Brownell, 2 Daly (N. Y.) 356 ; Richards v. 
Olarksburg, 30 W. Va. 491, 4 S. E. 774. Em
pulsion (q. 'V.) is the usual phrase in reference 
to loss of membership of private corporations. 

AMOU NT. The effect, substance, or result ; 
the total or aggregate sum. Hilburn v. Rail
road 00., 23 Mont. 229, 58 P. 551 ; Connelly 
v. Telegraph 00., 100 Va. 51,. 40 S. E. 618, 56 
L. R. A. 663 , 93 Am. St. Rep. 919 ; Naylor v. 
Board of Education of Fulton Oounty, 216 Ky. 
766, 288 S. 'V. 690, 692 ; Simmons Hardware 
00. v. Oity of St. Louis (Mo. Sup.) 192 S. W. 
394, 398 ; 'State v. Hill, 40 Nev. 110, 160 P. 
772, 774. The sum of principal and interest, 
McOabe v. Oary's Ex'rs, 135 Va. 428, 116 S. E. 
485, 491. But see In re Stoneman (Sur.) 146 
N. Y. S. 172) 175 (interest excluded). See, also, 
Oandelaria v. Gutierrez, 28 N. M. 434, 213 P. 
1037, holding that the "amount of judgment" 
within a statute requiring a bond for super
sedeas.does not include interest or costs . .  

A M O UNT COVERED. In insurance. The 
amount that is insured, and for which under
writers are liable for loss under a policy of in
surance. 

A M O UNT I N  C O NTROVERSY. The damages 
claimed or relief demanded ; the amount 
claimed or sued for. Glenwood Light & Water 
00. v, Mutual Light, Heat & Power Co., 36 
S. Ot. 30, 239 U. S. 121, 60 L. Ed. 174 ; Lion 
Bonding & Surety Co. v. Karatz, 43 S. Ct. 480, 
262 U. S. 77, 67 L. Ed. 871, rev (C. C. A.) 281 
F. 1021, and Hertz v. Lion Bonding & Surety 
00. (0. O. A.) 280 F. 540, cert gr Department 
of Trade and Commerce of State of Nebraska 
v. Hertz, 43 S. Ot. 89, 260 U. S. 713, 67 L. Ed. 
477, app dism 43 S. Ot. 90, 260 U. S. 696, 67 
L. Ed. 468, motion den 43 S. Ot. 641, 262 U. S. 
"640, 67 L. Ed. 1151, and 43 S. Ct. 701, 262 U. S. 
733, 67 L. Ed. 1206 ; Smith v. Giles, 65 Tex. 
341 ; Barber v. Kennedy, 18 Minn. 216 (Gil. 
196) ; Railroad 0'0. v. Ounnigan, 95 Tex. 439, 
67 S. W". 888. 

AMO U NT I N  D I S�UTE. This phrase, as used 
in Oonst. La. 1921, art. 7, § 10, concerning ju
risdiction of Supreme Court, includes the val
ue of the thing in contest, where a thing in
stead of an amount is in dispute. A. Baldwin 
& 00. v. McOain, 159 La. 966, 106 So. 459, 460. 

AMOUNT O F  LOSS. In insurance. The dim
inution, destruction, or defeat of the value of, 
or of. the charge lIpon, ; the insured subject to 
the assured, by the direct consequence of ·the 
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operation of the risk insured against, accord- AN ET JOUR. Fr. Year and day ; a year 
ing to its value in the policy, or in contribu- and a day. 
tion for loss, so far as its value is coyered by 
the insurance. 

A M O UNT TO. To reach in the aggregate, to 
rise to or reach by accumulation of particular 
sums or quantities. Peabody v. Forest Pre
serve District of Cook County, 320 Ill. 454, 
151 N. E. - 271, 274. 

AMOVEAS MAN US. Lat. That you remove 
your hands. After office found, the king was 
entitled to the things forfeited, either lands 
or personal property ; the remedy for a per SOIl 
aggrieved was by "petition," or "monst1'ans de 
droit," or "traverses," to establish his superior 
right. Thereupon a writ issued, quod manus 
domini regis amoveantur. 3 Bl. Comm. 260. 

A M PARO. In Spanish-American law. A doc
ument issued to a claimant of land as a pro
tection to him, until a survey can be ordered, 
and the title of possession issued by an au
thorized commissioner. Trimble v. Smither's 
Adm'r, l Tex. 790. 

A M P L I AT I ON. 

In  the  C ivil Law 

A deferring of judgment until a cause be 
further examined. Calvin. ; Cowell. An or
der for the rehearing of a cause on a day ap
pointed, for the sake of more ample informa
tion. Halifax, Anal. b. 3, c. 13, n. 32. 

In this case, the judges pronounced the word 
amp.uu8, or by writing the letters N. L. for 
non liquet (q. 'V.), signifying that the cause 
was not 'clear. It is very similar to the com
mon-law practice of entering cur. culv. 'Vult in 
similar cases. 

I n  French Law 
A duplicate of an acquittance or ' other in

strument. A notary's copy of acts passed 'be
fore him, delivered to the parties. 

A M P L I  US. In the Roman law. More ; fur
ther ; more time. A. word which the prretor 
pronounced in cases where there waS' any ob
scurity in a ca'l1se, and the judices were un
certain whether to condemn or acquit ; by 
which the case was deferred to a day named. 
Adam, Rom. Ant. 287. 

AM P UTAT I O N  O F  R I GH T  HAND.  An an
cient punishment for a blow given in a sU�l'i
or court ; or for assaulting a judge sitting 
in the court. 

AM USEM ENT. Pastime ;  diversion ; enjoy
ment. 

AMY. See Ami ; Prochein Ami. 
AN. The English indefinite article. In stat
utes and other legal documents, it is equiva- 
lent to "one" or "any" ; it is seldom used to de
note plurality. Kaufman v. Superior Court, 
115 Cal. 152, 46 Pac. 004 ;  People v. Ogden, 
8 App. Div. 464, 40 N. Y. Supp. 827. 

AN, J O U R, ET WASTE. In - feudal law. 
Year, day, and waste. 

'
A forfeiture of the 

lands to the crown incurred by the felony of 
the tenant, after which time the land escheats 
to the lord. Termes de la Ley, 40. See Year, 
Day, and Waste. 

ANAC R I S I S. In the civil law. An investiga
tion of truth, interrogation of witnesses, and 
inquiry made into any fact, especially by tor
ture. 

A NfESTH ESIA. In medical jurisprudence. 
(1) Loss of sensation, or insensibility to pain, 
general or local, induced by the administration 
or application of certain drugs such as ether, 
ni.trous oxide gas, or cocaine. (2) Defect of 
sensation, or more or less complete insensibil
ity to pain, existing in various · parts of the 
body as a result of certain diseases of the 
nervous system. 

ANAGRAPH. A register, inventory, or com:
mentary. 

A NA LOGO US. As used in patent law, if the 
elements and purposes in one art are related 
and similar to those in another art to such 
extent as to make an appeal to the mind of a 
person having mechanical skill or knowledge 
in the second art, the two arts are said to 
be "analogous." A. J. Deer Co. v. U. S. Slic
ing Mach. Co. (0. O. A.) 21 F.(2d) 812, 813. 

ANALOGY. In logic. Identity or similarity 
of proportion. Where there Is no precedent 
in point, in cases on .the same subject, lawyers 
have recourse to cases on a different subject
matter, but governed by the same gl'!neral 
principle. This is reasoning by analogy. 
Wharton. 

The similitude of relations which exist be
tween things compared. See Smith v. State, 
63 Ala. 58. 

"Analogy" does not mean identity, but im
plies a difference. Sturm v. Ulrich (C. C. A.) 
10 F.(2d) 9, 11. 

ANALYT I CA L  J U R ISPRUDENCE. A the
ory and system of jurisprudence wrought out 
neither by inquiring f.or ethical principles or 
the dictates of the sentiments of justice nor 
by the rules which may be actually in iore-e, 
but by analyzing, classifying and comparing 
various legal conceptions. See Jurisprudence. 

ANAPH ROD I S I A. In medical jurisprudence. 
Impotentia creundi ; frigidity ; ·  incapacity for 
sexual intercourse existing in either man or 
woman, and in the latter case sometimes call
ed "dyspareunia." 
ANARC H I ST. One who professes and advo
cates the doctrines of anarchy, q. v. And see 
Cerveny v. Chicago Daily News Co., 139 Ill. 
345, 28 N. E. 692, 13 L. R. A. 864 ; United 
States v. Williams, 194 U. S. 279, 24 Sup. Ct. 
719, 48 L. Ed . . 979. The word "anarchist," 
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as used in the immigration statutes, includes, 
not only persons who advocate the overthrow 
of organized government by force, but also 
those who believe in the absence of govern
ment as a political ideal, and seek the same 
end through propaganda. U. S. v. Stuppiello 
(D. C.) 260 F. 483 ; Ex parte Caminita (D. C.) 
291 F. 913, 915. 

A NA RC HY. The destruction of government ; 
lawlessness ; the absence of all political gov
ernment ; by extension, confusion in govern
ment. See Spies v. People, 122 Ill. 1, 253, 12 
N. E. 865, 3 Am. St. Rep. 320 ; Lewis v. Daily 
News Co., 81 Md. 466, 32 A. 24G, 29 L. R A. 
59 ; People v. Most, 36 Misc. Rep. 139, 73 N. 
Y. Supp. 220 ; Von Gerichten v. Seitz, 94: App. 
Div. 130, 87 N. Y. Supp. 968. "Anarchy," at 

' its best, pertains to a society made orderly by 
good manners rather than law, in which each 
person produces according to his powers and 
receives according to his needs, and at its 
worst, the word pertains to a terroristic re
sistance of all present government and social 
order. State v. Schleifer, 102 Conn. 708, 130 
A. 184, 188. 

Criminal Anarchy 

The doctrine that organized government 
should be overthrown hy force, or by assassi
nation of executive officers, or by any unlaw
ful means. Penal Law N. Y. § 160 et seq. See 
People v. Gitlow, 183 N. Y. S.  846, 847, 111 
Misc. Rep. 641, and 15 Rep. Am. Bar Assn. 
210: 

ANAT H EMA. An ecclesiastical punishment 
by which a pers'on is separated from the body 
of the church, and forbidden all intercourse 
with the members of the same. 

It differs from excommunication, which 
simply forbids the person excommunicated 
from going . into the church and taking the 
communion with the faithful. 

ANAT H EMATI ZE. To pronounce anathema 
upon ; to pronounce accursed by ecclesiastical 
authority ; to excommunicate. See Anathe
ma. 

ANATOC I SM. In the civil law. Repeated or 
doubled interest ; comy,lound interest ; usury. 
(Jod. 4', 32, 1, 30. 

ANCESTO R. One who has preceded another 
in a direct line of descent ; a lineal ascendant. 

A former possessor ; the person last seised. 
Termes de la Ley ; 2 Bl. Comm. 201. 

A deceased person from whom another has 
inherited land. A. foruier possessor. Bailey 
V. Bailey, 25 Mich. 185 ; McCarthy v. Marsh, 
5 N. Y. 275 ; Springer v. Fortune, 2 Handy, 
(Ohio) 52 ; Wheatcraft v. Hall, 106 Ohio St. 
21, 138 N. E. 368, 371. In this sense a child 
may be the "ancestor" o{ his deceased parent. 
or one brother the "ancestor" of another. 
:Wills v. I.e Munyon, 90 N. J. Eq. 353, 107 A. 
159, ,161 j :Lavery v. Egan, 143 Mass . . 389, 9 
� •. E. 747 ;"Murphy v. Henry, 35 Ind. 450. : . 
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The term differs from "predecessor," in that 
it is applied to a natural person and his pro
genitorsI"' while the latter is applied also to a 
corporation and those who have held offices 
before those who now fill them. Co. Litt. 78b. 
"Ancestor" may embrace both lineals and col
laterals, Cornell v. Child, 170 App. Div. 240, 
15G N. Y. S. 449, 452 , or both testator and tes
tatrix, Pfaffenherger v. Pfaffenberger, 189 
Ind. 507, 127 N. E. 766, 767 ; it may also be 
limited to mean immediate ancestor, In re 
Simpson's Estate (Sur.) 144 N. Y. S. 1099, 
1101. 

ANC ESTRAL. Relating to ancestors, or to 
what has been done by them ; as homage an
cestral (q. v.). 

Derived from ancestors. Ancestral estates 
are such as are transmitted by descent, and 
not by purchase. 4 Kent, Comm. 404. Brown 
v. Whaley, 58 Ohio St. 654, 49 N. E. 479, 65 
Am. St. Rep. 793. Or such as are acquired ei
ther by descent or by operation of law. Gray 
v. Chapman, 122 Okl. 130, 243 P. 522, 525. 
Allotments to members of Indian tribes or 
their heirs have been treated as an ancestral 
estate. Whitener v. Moss, 71 Okl. 57, 175 P. 
223 ; Sims v. Brown, 46 Old. 767, 149 P. 876, 
877 ; McDougal v. McKay, 237 U. S. 372, 35 S. 
Ct. 605, 607, 59 L. Ed. 1001. 

Ancestral property is realty which comes to one 
by descent or devise from a now dead ancestor, or 
by a deed of actual gift from a living one ; there 
being no other consideration than that of blood ;
distinguished from "nonancestral property," which 
is realty which comes to one in any other way. 
Gray v. Chapman, 122 Okl. 130, 243 P. 522, 526. 

Under Gen. St. Conn. 1902, § 398 (Gen. St. 1930, § 
4982) , an "ancestral estate" is real estate of the 
intestate, which comes to the distributee by descent, 
gift, or devise from any kinsman. Ward v. Ives, 91 

Conn. 12., 98 A. 337, 339. And see Carter v. Carter, 
129 Ark. 7,. 195 S. W. 10, 11. 

A N C H O R. A measure containing ten gallons. 
The instrument llsed by which a vessel or 

other body is held. See The Lady Franklin, 
2 Low. 220, Fed. Cas� �o. 7,984 ; Walsh v. 
Dock Co., 77 N. Y. 448 ; Reid v. Ins. Co., 19 
Hun (N. Y.) 284. 

A N C H O R  WAT C H .  A watch, consisting of a 
small number of men, (from one to four,) kept 
constantly on deck while the vessel is riding 
at single anchor, to see that the stoppers, 
painters, cables, and buoy-ropes are ready for 
immediate use. The Lady Franklin, 2 Low
ell, 220, F'ed. Cas. No. 7,984. The lookout in
trusted to one or two men when a vessel is at 
anchor. 0' Hara v. Luckenbach S. S. Co., 269 
U. S. 364, 46 S. Ct. 157, 160, 70 L. Ed. 313. 

A N C H O RAGE. In English law. . A presta
tion or toll for every anchor cast from a ship 
in a port ; and sometimes, though there be no 
anchor. Hale, de Jure Mar. pt. 2, c. 6. See 
1 W. Bl. 413 et seq. ;  4 Term. 262. 

ANCIENT. Old ; that which has existed 
from an indefinitely eUl'ly period, .or which ,by 
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age alone has acquired certain rights or priv
ileges accorded in view of long continuance. 

ANC I ENT D EED. A deed 30 years old and 
shown to come from a proper custody and hav
ing nothing suspicious about it is an "ancient 
deed" and may be admitted in evidence with
out proof of its execution. Havens v. Sea
shore Land Co., 47 N. J. Eq. 365, 20 A. 497 ; 
Davis v. Wood, 161 Mo. 17, 61 S. W. 695. See, 
also, Fronsoe v.  Bushnell (C. C. A.) 251 F. 
850, 853 (deed of bargain and sale 48 years 
old) ; Chew v. First Presbyterian Church of 
Wilmington, D el. (D. C.) 237 F. 219 (deed more 
than 73 years old). 

A N C I ENT D E M ESN E. Manors which in the 
time of William the Conqueror were in the 
hands of the crown, and are so recorded in 
the Domesday Book. Fitzh. Nat. Brev. 14, 56 ; 
Baker v. Wich, 1 Salk. 56. Tenure in an

ANOn.LAB.Y ADMINISTRATION 

A N C I ENT RENT. The rent reserved at the 
time the lease was made, if the building waS 
not then under lease. Orby v. Lord Mohun, 2 
Vern. 542. 

A N C I ENT SERJ EANT. In English law. 
The eldest of the queen's serjeants. 

A N C I ENT .WALL. A wall built to be used, 
and in fact used, as a party-wall, for more 
than twenty years, by the express permission 
and continuous acquiescence of the owners of 
the land on which it stands. Eno v. Del Vec
chio, 4 Duer (N. Y.) 53, 63. 

ANC I ENT WAT'E,R C O U RSE. A water 
course is "ancient" if the channel through 
which it naturally runs has existed from time 
immemorial independent of the quantity of 
water which it discharges. Earl v. De Hart, 
12 N. J. Eq. 280, 72 Am. Dec. 395. 

cient d,emesne may be pleaded in abatement to A N C I ENT W R I T I N GS. Wills, deeds, or oth
an action of ejectment. Rust v. Roe, 2 Burr. er documents upwards of thirty years old. 
1046. Also a . species of copyhold, which dif- These are presumed to be genuine without 
fers, however, from common copyholds in express proof, when coming from the proper 
certain privileges, but yet must be convey'- custody. Jones v. Scranton Coal Co., 274 Pa. 
ed by surrender, according to the custom of . 312, 118 A. 219 ; Cooper v. Williamson, 191 
the manor. There are three sorts : (1) Where Ky. 213, 229 S. W. 707, 709 ; Magee v. Paul 
the lands are held freely by the king's grant ; (Tex. Civ. App.) 159 , S. W. 325, 327. Bonds 
(2) customary freeholds, which are held of a more than 50 years old are admissible as an
manor in ancient demesne, but not at the cient, documents, where they are on their face 
lord's will, although they are conveyed by free from suspicion as to their authenticity, 
surrender, or deed and admittance ; (3) lands come from the proper source, and are accom
held by copy of court-roll at the lord's will, panied Iby some corroborating evidence. 
denominated copyholds of base tenure. Smythe v. Inhabitants of New Providence 

Tp., Union County, N. J. (C. C. A.) 263 ]j'. 481. 
A N C I ENT DOCUM ENTS. See Ancient Writ- Only the original copy of a deed, not the ree
ings. 

A N C I ENT H O USE. One which has stood 
long enough to acquire an easement of sup
port against the adjoining land or building. 3 
Kent, Comma 437 ; 2 Washb. Real Prop. 74, 76. 
In England this term is applied to houses or 
buildings erected before the time of legal 
memory, (Cooke, Incl. Acts, 35, 109,) that is, 
before the reign of Richard I., although prac
tically any house is an ancient messuage if it 
was erected before the time of living memory, 
and its origin cannot be proved to be modern. 

A N C I ENT L I GH TS. Lights or windows in a 
house, which have been used in their present 
state, without molestation or interruption, 
for twenty years, and upwards. To these the 
owner of the house has a right by prescription 
or occupancy, so that they cannot be obstruct
'ed or closed by the owner of the adjoining 
land which they may overlook. Wright V. 
Freeman, 5 Har. & J. (Md.) 477 ; Story V. Odin, 
12 Mass. 160, 7 Am. Dec. 81. 

A N C I ENT READ I N GS. Readings or lectures 
upon the ancient English statutes, formerly 
regarded as of great authority in law. Litt. 
§ 481 ; Co. Litt. 280. 

ord copy, can be considered as an ancient 
document. Laclede Land & Improvement Co. 
v. Goodno (Mo. Sup.) 181 s. W. 410, 413. 

ANC I ENTS. In English law. Gentlemen of 
the inns of court and chancery. In Gray's 
Inn the society consists of benchers, ancients, 
barristers, and students under the bar ; and 
here the ancients are of the oldest barristers. 
In the Middle Temple, those who had passed 
their readings used to be termed "ancients." 
The Inns of Chancery consist of ancients and 
students or clerks ; from the ancients a prin
cipal or treasurer is chosen yearly. Whar
ton. 

The COl.lnoil of Ancients was the upper 
Chamber of the French legislature under the 
constitution of 1795, consisting of 250, each 
required to be at least forty years old. 

A N C I ENTY. Eldership ; seniority. Used in 
the statute of Ireland, 14 Hen. VIII. Cowell. ' 

A N C  I LLA RY. Aiding ; auxiliary ; attendant 
upon ; subordinate ; describing a proceeding 
attendant upon or which aids another proceed
ing considered as principal. Steele V. Insur
ance Co., 31 App. Div. 389, 52 N. Y. SUpPa 373 ; 
In re Stoddard, 238 N. Y. 147, 144 N. E. 484, 
486. 

AN C I ENT RECq R DS. 
ings. 

See Ancient Writ- ANCI LLARY A D M I N I STRAT I O N .  When a 
decedent lea\'es property in a foreign state, (a 



ANCILLARY ATTACHMEN'l' 

state other than that of his domicile,) admin
istration may be' granted in such foreign state 
for the purpose of collecting the assets and 
paying the debts there, and Ibringing the resi
due into the general administration. This is 
called "ancillary" (auxiliary, subordinate) ad
ministration. Pisano v. Shanley Co., 66 N. J. 
Law, 1, 48 Atl. 618 ; In re Gable's Estate, 79 
Iowa, 178, 44 N. W. 352, 9 L. R. A. 218 ; Steele 
v. Insurance Co., 31 App. Div. 389, 52 N. Y. S. 
373. 

A N C I L LARY ATTAC H M ENT. One sued out 
in aid of an action already Ibrought, its only 
office being to hold the property attached un
der it for the satisfaction of the plaintiff's 
demand. Templeton v. Mason, 107 Tenn. 625, 
65 S. W. 2:'> : Southern California Fruit Ex
ch. v. Stamm, 9 N. M. 361, 54 Pac. 345. 

A N C I LLARY B I LL O R  SU IT.  One growing 
out of and auxiliary to another action or suit, 
either at law or in equity, such' as a bill for 
discovery, or a proceeding for the enforce
ment of a judgment, or to set aside fraudulent 
transfers of property. Coltrane v. 1'empleton, 
106 Fed. 370. .n c. C. A. 328 ; In re Williams, 
(D. C.) 123 Fed. 3:H ; Claflin v. :'IicDermott 
(C. CJ 12 Fed. 375 : Beers v. Equitable Trust 
Co. of l\"ew Yorl( (C. C. A.) 2S6 F. 883. One 
growing out of a prior suit in the same court, 
dependent upon and instituted for the I1U1'pose 
either of impeaching or enforcing the judg
ment or decl'ee in a prior suit. Hume v. New 
York (C. C. A.) 255 F. 488, 491. 

A N C I LLARY RECEI VER. One appointed in 
aid of, and ill suhordination to, a foreign re
ceiver for purrH s� of collecting and taking 
charge of as�ets, as of insolvent corporation, 
in the jul'isdictioll where he is appointed. i n  
re Stoddard, 242 N. Y. 148, 151 N. E .  159, 
164, 45 A. L. R. 622. 

ANC I P I T I S  USUS. Lat. In International 
law. Of douhtful use : th(' use of which is 
doubtful : that may be used for H civil or 
peaceful, as well as military or warlike, pur
pose. Gro. de !Jure B. lib. 3, c. 1, § 5, su1>d. 
3 ;  1 Kent, Comm. 140. 

A N D. A conjnnction connecting words or 
phrases expressing the idea that the latter is 
to be added to or taken along wi th the first. 
Grand 'l'runk Western Ry. Co. v. Thrift Co., 
e.s Ind. App. 198, 116 N. E. 756, 759 ; Caldwell 
& Co. v. Lea, 152 Tenn. 48, 272 S. W. 715 : 
McCaull-Webster Elevator Co. v. Adams, 39 
N. D. 259, 167 N. W. 330, 332, L. R. A. 19,18D, 
1036 ; Burke v. Southern Pac. R. Co. of Cali
fornia (D. C.) 222 F. 97, 101. 

It is said to be equivalent to "as well as," 

Porter v. Moores, 4 Heisk. (Tenn.) 16 ; "in
cluding," Finch v. Hunter, 148 Ark. 482, 230 
S. W. 553, 554 ; "and also," Carter v. Kees
ling, 130 Va. 655, 108 S. E. 708, 713. 

It is sometimes construed as meaning "or /' 
Bay State Iron ;Oo. v: Goodall, 39 N. H. 228� 
75 Am. :Dec.; 219l; ; Land & La.:k.e Ass'n v.' Co� 
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Un, 170 N. Y. S. 427, 4.28, 182 App. Div. 546 ;  
State v. Harwi, 117 Kan. 74, 230 P. 331, 332 ; 
People v. Emmerson, 302 Ill. 300, 134 N. E. 
707, 710, 21 A. L. R. 636 ; Baker v. State, 36 
Ok!. Cr. 328, 254 P. 512, 513 ; Gates v. Ken
ney, 223 Mich. 187, 193 N. W. 808 ; State v.  
Circuit Court of Dodge County, 186 N. W. 
732, 734, 176 Wis. 198. 

'l'hat the power to change the words is not 
arbitrary, hut only to effectuate the inten
tion, see Armstrong v. Moran, 1 Bradf. Sur. 
(N. Y.) 314 ; Rice v. Bennington County Say. 
Bank, 93 Vt. 493, 108 A. 70S, 712 ; Oklahoma 
Nat. Life Ins. Co. v. Norton, 44 Okl. 7183, 145 
P. 1138, 1139 ; Voight v. Industrial Commis
sion, 297 Ill. 109, 130 N. E. 470, 4'72 ; In re 
Evans' Will, 234 N. Y. 42, 136 N. E. 233, 234. 

The character "&c." has been recognized as 
"sanctioned by age and good use for per- , 
haps centuries, aNd is used even at this day 
in written instruments, in daily transactions, 
and with such frequency that it may be said 
to be a part of our language" ; Brown v. 
State, 16 Tex. App. 245. So the abbreviation 
"&c." _ is sai d to have " been naturalized in 
English for ages." and was' constantly used 

' by Lord Coke without a su�gestion from any 
quarter that it is not English ; Berry v. Os
born, 28 N. H. 279. 

The use of the expression "and/or" in a 
contract is permi:"sible and is equivalent to a 
direction thM it be construed so as to best ac
cord with the equity of the Situation, using 
either conjunction, but such usage cannot ap
ply to statutes, since the Legislature, in mak
ing its laws, must express its own will. State 
v. Dudley, 1[;9 La. 872, 100 So. 364, 365. 

A N D RO C H IA. In old English law. A dairy
woman. Fleta, lib. 2, c. 87. 

AN DROGYNU'S • .  A hermaphrodite. 

ANDRO LEPSY. The taking by one nation 
of the citizens or subjects of another, in or
der to compel the latter to do justice to the 
former. Wolffius, § 1164 ; 1\1011. de Jure Mar. 
26. 

ANEC I US. L. Lat. Spelled also res'necius, 
enitius, (/ neO-s, c'ncyus, Fr. aisne. The eldest
horn ; the first-born ; senior, as contrasted 
with the p1tis-ne, (younger.) Spelman. 

A N EW. To try a case or issue "anew" or 
"de novo" implies that the case or issue has 
been heard before. Gaiser v. Steele, 25 Idaho, 
412, 137 P. 889, 890. 

ANGA R I A. A term used in the Roman law 
to denote a forced or compulsory service ex
acted by the government for public purposes ; 

. as a forced rendition of labor or goods for 
the public service ; in particula.r, the 'right 
of a public officer to require the service of 
vehicles or ships. See . Dig. 50, 4, 18, 4. 

I n  Maritim e  Law 

A forced service;: (onU8) : lmpOSed bn a ·  v.es
sel for public purposes ; an impressment .of ' a 
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vessel. . Locc. de Jure Mar. lib. -I, c.. li, ii 1...:6. ANGLESCHER.IA. In . old English law. 
See Angary, Right Of. Englishery ; the fact of being an English

man. 
I n Feudal Law 

Any trou'blesome or vexatious personal Anglim jura in omni  casu l ibertatis dant fa

service paid by the tenant or villeiri to his vore m .  The laws of England in every case of 
lord. ' Spelman. li'berty are favorable, (favor liberty in all 

cases.) Fortes. c. 42. 
ANGARY, R I G H T  O F. In international law. 
Formerly the right (jus angarice) claimed by 
a belligerent to seize merchant vessels in the 
harbors ·of the belligerent and to compel 
them, on payment of freight, to transport 
troops and supplies to a designated port. It 
was frequently exercised by Louis XIV. of 
France, but as a result of specific treaties en
tered into by states not to exercise the right; 
it has now come to be abandoned. 2 Opp. 
446. 

At the present day, the right of a bellig
erent to appropriate, either for use, or for 
destruction in case of necessity, neutral prop
erty temporarily located in his own territory 
or in that of the other belligerent. The prop
erty ' ·  may be of any description whatever, 
provided the appropriation of it be for mili
tary or naval purposes. 

Requisition of neutral property is justified 
by military necessity, and accordingly the 
right of angary is a belligerent right, al
though the claim of the neutral owner to in
demnity properly comes under the law of 
neutrality. 

A N G L I CE. In English. A term f()rmerly 
used in pleading when a thing is described 
both in Latin and English, inserted immedi
ately after the Latin and as an introduction 
of the English translation. 

A N G L I  N G .  Under a statute, the act of talk
ing or seeking to take fish with a hook and 
line in hand, or rod in hand, or, as applied 
to fishing from a boat, the use of two lines 
with or without a rod. State v. Harvey, 88 
Vt. 358, 9'2 A. 452, 453. 

A N G LO-I ND IAN.  An Englishman domiciled 
in the Indian territory of the British crown. 

. AN G O RA G O AT. A more or less degenerate 
goat, known as the "Oape Angora," produced 
by ibreeding the original Angora with the Oape 
.colony goat, whose hair -is shown to be dealt 
in, used, and known as mohair, is an "Angora 
goat" within the meaning of that expression 
in Schedule K, par. 305, Tariff Act of 1913 
(Oomp. ,St. § 5291). U. S. v. Beadenkopf 00., 
8 Ct. Oust. App. 283, 284. 

A N G EL. An ancient English coin, of the ANG U I SH.  Great or extreme pain, agony, 
value of ten shillings sterling. Jacob. or distress, either of body or mind ; but, as 

ANGE R. A strong passion of the mind ex
cited by real or supposed injuries ; not 
synonymous with "heat of passion," "malice," 
or "rage or resentment," 'because these are 
all terms of wider import and may include 
anger as an element or as an incipient stage. 
Chandler v. State, 1�1 Ind. 100, 39 N. E. 444 ; 
Hoffrp.an v. IState, 97 Wis. 571, 73 N. W. 51 ; 
Eanes v. State, 10 'rex. App. 421, 446. 

"Passion," within rule that killing to con
stitute first degree murder ' must not have 
been committed under passion, means the 
same thing as anger. Winton v. State, 151 
Tenn. 177, 268 S. W. &3, 637. The terms are 
also interchangeable within the meaning of a 
statute prohibiting display of deadly weapon 
in rude, angry, and threatening manner. 
People v. Sica, 76 Cal. App. 648, 245 P. 461, 
463. 
A N G I LD. In Saxon law. The single value 
of a man or other thing ; a single weregild 
(q. 'V.) ; the compensation of a thing accord
ing to its single value or estimation. Spel
man. The double gild or compensation was 
called "twigUd," the triple, "trigild," etc. Id. 
See Angylde. 

When a crime was committed, before the 
Conquest, the angild was the money compen
sation that the person who had been wronged 
was entitled to receive. Maitl. Domesday 
Book & Beyond 274. 

used in law, particularly mental suffering or 
distress of great intensity. Cook v. Railway 
00., 19 Mo. App. 334. It is not synonymous 
with inconvenience, annoyance, or harass
ment. Western Union Telegraph Co. v. 
Stewart, 16 Ala. App. 502, 79 So. 200, 201. 

ANGYLD E. In Saxon law. The rate fixed 
'by law at which certain injuries to person 
or property were to be paid for ; in injuries 
to the person, it seems to be equivalent to 
the "were," i. e., the price at which every 
man was valued. It seems also to have been 
the fixed price at which cattle and other 
·goods were received as currency, and to have 
,been much higher than the market price, or 
ceapgild. Wharton. See Angild. 

A N H LOTE. In old English law. A single 
tribute or tax, paid according to the custom 
of the country as scot and lot� 

A N I E NS, or AN I ENT. Null, void, of no force 
or effect. Fitzh. Nat. Brev. 214. See An
niented. 
AN I MAL. Any animate being which is en
dowed with the power of voluntary motion. 
In the language of the law the term includes 
all living creatures not human. State v. 
Wiglesworth, 93 Kan. 610, 144 P. 831 ; State 
v. Hedrick, 272 Mo. 502, 199 S. W. 192, L. R. 
A. 1 9180, 574 ; Holcomb v. Van Zylen, 174 
Mich. 274, 140 N. W. 521, 44 L. R. A. (N. S.) 



ANIMAL 

607, Ann. Cas. 1915A, 1241 (turkeys and other 
fowls). 

, Dom,itce are tliose which have been tamed 
by man ; domestic. 

Ferce n aturce are those which still retain 
their wild nature. 

M an,8uetce natu1'ce are those gentle or tame 
by nature, such as sheep and cows. 

-A n imals of a base nature. Animals in which 
a right of property may be acquired by re
claiming them from wildness, but which, at 
common law, by reason of their base nature, 
are not regarded as possible subjects of a 
larceny. 3 lnst. 109 ; 1 Hale, P. C. 511, 512. 

Some animals which are now usually tamed 
come within this class, as dogs and cats ; and 
others which, though wild by nature and of
ten reclaimed by art and industry, clearly 
fall within the same rule, as bears, foxes, 
apes, monkeys, ferrets, and the like ; 1 Hawk. 
PI. Cr. 33, § 36 ; 4 Bla. Com. 236 ; 2 East, PI. 
Cr. 614. See 1 Wms. Saund. 84, note 2. 

-Domestic animals. "Domestic" as applied to 
animals means tame as distinguished from 
wild ; living in or near the habitations of man 
or by habit or special training in association 
with man. Thurston v. Carter, 112 Me. 361, 
92 A. 295, L. R. A. 1915C, 359, Ann. Cas. 
1917A, 389. 

Ani m alia fera, si facta sint mansueta et ex co n
suetud'ine eu nt et redeu nt, volant et revolant, 
ut cervi; cyg ni,  etc., eo usque  nostra sunt, et ita 
intell igu ntur quamdiu habuerunt ani m u m  rever
tend'i. Wild animals, if they be made tame, 
and are accustomed to go out and return, 
fly away and fly back, as stags, swans, etc., 
are considered to belong to us so long as they 
ha ve the intention of returning to u s. 7 Coke, 
16. 

AN I M O. Lat. With intention, diRposition, 
design, will. Quo animo, with what intention. 
Animo cancellandi, with intention to cancel. 
1 Pow. Dev. 603. F1trandi, with intention t o  
steal. 4 BI. Comm. 230 ; 1 Kent, Comm. 183. 
L'l�crandi, with intention to gain or profit. 3 
Kent, Oomm. 357. Manendi, with intention to 
remain. 1 Kent, Comm. 76. Morandi, with 
intention to stay, or delay. Republicandi, 
with intention to republish. 1 Pow. Dev. 609. 
Revertend'i, with intention to return. 2 BI. 
Comm� 392. Revocmtdi, with intention to re
voke. 1 Pow. Dev. 595. Testand1, with in
tention to make a will. See Animus and the 
titles which follow it. 
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�nimus ad se o m ne jus dueit. It is to the in
tention that all law applies. Law always re
gards the intention. 

A N I M US CAN C ELLAN D I .  The intention of 
destroying or canceling, (applied to wills). 

AN I M US CA P I EN D I .  The intention to take 
or capture. 4 C. Rob. Adm. 126, 155. 

A N I M U S  D E D I CAN D I .  The intention of do
nating or dedicating. 

AN I M US D E FAMAN D I .  The intention of de
faming. The phrase expresses the malicious 
intent which is essential in every case of ver
bal injury to render it the subject of an action 
for libel or slander. 

A N I M US DERELI NQUEN D I .  The intention 
of abandoning. 4 C. Rob. Adm. 216. Rhodes 
v. Whitehead, 27 Tex. 304, 84 Am. Dec. 631. 

A N I M US D I FFE R E N D I .  The intention of 
obtaining delay. 

A N I M US D O NAN D I .  The inteFltion of giv
ing. Expressive of the intent to give which is 
necessary to constitute a gift. 

AN I M US ET FACTU M .  To constitute a 
change of domicile, there must be an "animus 
et factum" ; the "factum" being a transfer of 

. the bodily presence, and the "animus" the 
intention of residing permanently or for in
definite period. Hayward v. Hayward, 65 
Ind. App. 440, 115 N. m. 966, 970. See Animus 
Manendi. 

A N I M US ET FACTUS. Intention and act : 
will and deed. Used to denote those acts 
which become effective only when accompan
ied by a particular intention. 

A N I MUS F U RAN D I .  The intention to steal. 
Brennon v. Commonwealth, 169 Ky. 815, 185 
S. W. 489, 492 ; Butts t. Commonwealth, 145 
Va. 800, 133 S. E. 764, 768 ; Gardner v. State, 
55 l\i. J. Law, 17, 26 A. 30 ; State v. Slinger
land, 19 Nev. 135, 7 P. 280. 
Animus homi nis est anima scripti. The inten
tion of the party is the soul of the instrument. 
9 BuIst. 67 ; Pitm. Prine & Sur. 26. In order 
to give life or effect to an instrument, it is es
sential to look to the intention of the individ
ual who executed it. 

A N I M US LUC RAN D I .  The intention to make 
a gain or profit. 

A N I M O  ET C O RPO RE. By the mind, and by A N I M US MANE N D I . The intention of re

the body ' by the intention and by the physi- ma�ning ; inten�ion to establish a p�rn:anent 

D' · 50 17 153 ld 41 2 3 1 Fl t 
reSIdence. 1 I�ent, Comm. 76. ,ThIS IS the 

cal act. ' Ig. " ; . " ' ; e a, ,, point to be settled in determining the domicile 
lib: 5. c. 5, §§ 9, 10. ; or residence of a party. Id. 77. See Animus 
A N I M O FELON I CO. With felonious intent. et Factum. 
Hob. 134. ' 

AN I M US M O RAN D I .  The intention to re
AN I M US. Lat. Mind ; intention ; disposi- main, or to' delay. 
tion ; design ; will. :Animo (q, v.) , with the in-
tention or 'design. These terms are, derived AN I M US POSS I D EN,D I.  The intention of 
from the civil law. 

. 
' possessing. 
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AN I MUS QUO. The Intent with which. 
AN I M US REC I P I EN D I �  The intention of re
ceiving. 

AN I M US RECUPERA N D I .  The intention of 
recovering. LOcc. de Jure Mar. lib. 2, c. 4, § 
10. 

A N I M US REPU BLI CAN D I . The intention to 
republish. 

A N I M U S  REST I T U E N D I .  The intention of 
restoring. Fleta, lib. 3, c. 2, § 3. 

AN I M US REVERTE N D I .  The intention of 
returning. A man retains his domicile if he 
leaves it animo revertendi. In re Miller's E s
tate, 3 Rawle (Pa.) 312, 24 Am. Dec. 345 ; 4 Bl. 
Comm. 225 ; 2 Russ. Crimes, 18 ; Poph. 42, 52 ; 
4 Coke, 40. Also, a term employed in the civil 
law, in expressing the rule of ownership in 
tamed animals. 

A N I M U S  R EVOCA N D I .  The intention to re
voke. 

AN I M US T ESTAN D I .  An intention to make 
a testameitt or will. Farr v. Thompson, 1 
Speers (S. C.) 105 ; In re Harrison's Will, 183 
N. C. 457, 111 S. E. 867, 868. 

A N KER. A measure containing ten gallons. 

ANN.  In Scotch law. Half a :rear's stipend, 
over and above what is owing for the incum
bency, due to a minister's relict, or child, or 
next of kin, after his decease. Whishaw. 

A N NA. In East Indian coinage, a piece of 
money, the sixteenth part of a rupee. 

A N NA LES. Lat. Annuals ; a title formerly 
given to the Year Books. 

In old records. Yearlings ; cattle of the 
first year. Cowell. 

A N N ALS. Masses said in the Romish church 
for the space of a year or for any other time, 
either for the soul of a person deceased, or 
for the benefit of a person living, or for both. 
AyHf. Parerg. 

A N NALY. In Scotch law. To alienate ; to 
convey. 

A N NATES. In ecclesiastical law. First
fruits paid out of spiritual benefices to the 
Pope, so called because the value of one year's 
profit was taken a s  their rate. 

A N N EX. To add to ; to unite ; to attach one 
thing permanently to another. The word ex
presses the idea of joining a smaller or subor
dinate thing with another, larger, or of high
er importance. Waterbury Lumber & Coal 
Co. v. Asterchinsky, 87 Conn. 316, 87 A. 739, 
740, Ann. Cas. 1916B, 613. To consolidate, as 
school districts. Evans v.  Hurlburt, 117 Or. 
274, 243 P. 553, 554. 

In the law relating to fixtures, the expres
sion "annexed to the freehold" means fasten
ed to 01' connected with it ; mere juxtaposi-
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tlon, or the laying · of an object, however 
heavy, on the freehold, does not amount to 
annexation. Merritt v. Judd, 14 Cal. ·64. 

A N NEXAT I O N .  The act of attaching, add
ing, joining, or uniting one thing to another ; 
generally spoken of the connection of a small
er or subordinate thing with a larger or prin
cipal thing. The attaching an illustrative or 
auxiliary document to a deposition, pleading, 
deed, etc., is called "annexing" it. So the 
incorporation of newly-acquired territory into 
the national domain, as an integral part there
of, is called "annexation," as in the case of 
the addition of Texas to the United States. 

In the law relating to fixtures : Actual an
nexaUon includes every movement by which 
a chattel can be joined or united to the free
hold. Constructive annexation is . the union 
of such things as have been holden parcel of 
the realty, uut which are not actually annex
ed, fixed, or fastened to the freehold. Shep. 
Touch. 469 ; Amos & F. JJ'ixt. 2. 

In Scotch Law 

The union of lands to the crown, and de
claring them inalienable. Also the appropri
ation of the church-lands by the crown, and 
the union of lands lying at a distance from 
the parish church to which they belong, to th(' 
church of another parish to which they are 
C'ontiguous. 

A N N I  ET TEMPORA. Lat. Years and 
terms. An old title of the Year Books. 

AN N I  N U B I LES. A woman's marriageable 
years. The age at which a girl becomes by 
law fit for marriage ; the age of twelve. 

A N N I CU LUS. A child a year old. Calvinus, 
Lex. 
Anniculus trecentesi mo sexag esimoquinto die d i 
citur, incipiente plane non exacto die,  q uia an
num civi liter non ad momenta tem poro:m sed ad 
dies nu meram u r. We call a child a year old on 
the three hundred and sixty-fifth day, when 
the day is fairly begun but not ended, because 
we calculate the civil year not by moments, 
but by days. Dig. 50, 16, 134 ; I�. 132 ; Calvin. 

AN N I ENTED. Made null, abrogated, frus
trated, or brought to nothing. Litt. c. 3, § 741. 
Cf. Aniens. 

ANN IVERSARY. An annual day, in old ec
clesiastical law, set apart in memory of a de
ceased person. Also called "year day" 01' 
"mind day." Spelman. 

As applied to an insurance policy, "anni
yersary" means yearly recurring date of the 
policy, Mid-Continent Life Ins. Co. v. Skye, 
113 Okl. 184, 240 P. 630, 632, or perhaps the 
date of the delivery thereof, Jefferson Stand
ard Life Ins. Co. v. Baker (Tex. Civ. App.) 
260 S. W. 223, 225. And see Coleman v. New 
England Mut. Life Ins. Co., 236 Mass. 552, 
129 N. E. 288, 289. 



ANNO DOMINO 

A N N O  D OM I N I . In the year of th� Lord. 
Commonly abbreviated A. D. The computa
tion of time, according to the Christian era, 
dates from the birth of Christ. 

This phrase has become Anglicized by adop
tion, so that an indictment or declaration con
taining the words "Anno Domini" is not de
murrable as not being in the English lan
guage. State v. Gilbert, 13 Vt. 647 ; Hale v. 
Vesper, Smith (N. H.) 283. 

A N N O NA. Barley ; corn ; grain ; food ; a 
yearly contribution of food, of various kinds, 
for support. 

Annona pm-cum, acorns ; annona frumen
tum hordeo adm,ixtum, corn and barley mix
ed ; annona panis, bread without 'reference to 
the amount. Du Cange ; Spelman, Gloss. ; ·  
Cowell. 

The term is used in the old Englisli law, and 
also in the civil law quite generally, to de
note anything contributed by one person to
wards the support of another. 

A N N O NJE C I V I LES. A species of yearly 
rents issuing out of certain lands, and pay
able to certain monasteries. 

AN N OTAT I O. In the civil law. The sign
manual of the emperor ; a rescript of the em
peror, signed with his own hand. It is dis· 
tinguished both from a rescript and pragmat
ic sanction, i� Cod. 4, 59, 1. 

A N N OTAT I O N .  A remark, note, or commen
tary on some passage of a book, intended to il
lustrate its meaning. Webster. 

I n the C ivil Law 

An imperial rescript (see · Rescript) signed 
by the emperor. The answers of the prince 
to questions put to him by private persons re
specting some doubtful point of law. 

Summoning an absentee. Dig. 1, 5. 
The designation of a place of deportation. 

Dig. 32, 1, 3. 

A N N O U N C E D. Though mere intimation of 
What decision may or ought to be does not 
amount to announcement of decision, decision 
is "a.nnounced," preventing nonsuit, when 
court's con�lusion on issue tried is made 
known from bench or by any publication, 
oral or written, even if judgment has not 
been rendered. Ex parte Alabama :Marble 
Co., 216 Ala. 272, 113 So. 240, 242. 

A N N OYAN CE. Discomfort ; vexation. It is 
not synonymous with anguish, inconvenience, 
or harassment. Western Union Telegraph Co. 
v. Stewart, 16 Ala: App. 502, 79 So. 200, 201. 
"Annoyance and inconvenience" of crossing 
railroad, which jury might consider in con
demnation proceedings, relate as much to 
physical as to mental conditions. . Chicago, I. 
& L. Ry. Co. v. Ader, 184 Ind. 235, 110 N. E. 
67, 69. An annoYfJ.ij.�e is an injUry . to the 
owner .or po§sessor as' respects his .dealings 
with or his mode of .enjoyiIlg hi� premif!es. 
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Nashville, C. & St. L. Ry. v. Yarbro�gh, 194 
.<\.la. 162, 69 So. 582, 585. 

Annua nee debitum judex non separat i psu m .  
A judge (or court) does not divide annuities 
nor debt. 8 Coke, 52 ; 1 Salk. 36, 65. Debt 
and annuity cannot be divided or apportioned 
by a court. 

AN N UA PENSI O N E. An ancient writ to pro
vide the king's chaplain, if he had no prefer
ment, with a pension. Reg. Orig. 165, 307. 

A N N UA L. Occurring or recnrring once in 
each year ; continuing for the period of a 
year ; accruing within the space of a year ; re
la ting to or covering the events or affairs of 
a year. State v. McCullough, 3 Nev. 224. 
"Annual" means once a year, but does not 
signify what time in the year. Rolerson v. 
'Standard Life Ins. Co. (Tex. Civ. Ap

-
p.) 244 

s. W. 845, 846. 

A N N UA L  AMO U N T. Under Workmen's Com
pensation Act, providing for a death benefit 
amounting to three times the "annual 
amount" devoted to support of partial de
pendents, the term "annual amount" means 
the annual amount of contribution at the rate 
at which deceased was contributing at the 
time of his injury, regardless of whether that 
rate had existed for a year or more or for 
less than a year. Spreckles Sugar Co. v. In
dustrial Ace. Commission, 186 Cal. 256, 199 
P. 8. 

A N N UAL ASSAY. An annual trial of the gold 
and silver coins of ttle United States, to ascer
tain whether the standard fineness and weight 
of the coinage is maintained. See Rev. St. 
U. S. § 3547 (31 USCA § 363). 

A N N UAL P ENS I O N. In Scotch law. A year
ly profit or rent. 

A N N UA L  R ENT. In Scotch law. Yearly in
terest on a loan of money. 

A N N UAL SALARY. Yearly salary. Glucks
man v. Board of Education of City of New 
York (Mun. Ct. N. Y.) 164 N. Y. S. 351, 358. 

A N N UAL VALU E. The net yearly income de
rivable from a given piece of ' property ; its 
fair rental value for one year, deducting costs 
and expenses ; the value of its use for a year. 

A N N UALLY. Yearly ; ret:urning every year. 
The meaning of this term, as applied to in

terest, is not an undertaking to pay interest 
at the end of one year only, but to pay interest 
at the end of each and every year during a 
period of time, either fixed or contingent. 
Sparhawk v. Wills, 6 Gray (Mass.) 164 ; Pat
terson v. McNeeley, 16 Ohio St. 348 ; West
field v. Westfield, 19 S. 0. 89 ; First Nat. Bank 
v. Kirby (Mo. Sup.) 175 s. W. 9·26, 929. 

The words "per annum" or "a year" as ap
plied to interest, or to a charge on an estate 
as �ompensation io.r care of the widow, are 
not synonymous:witp �'annuallYt"

· 
but. are u�ed 
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as a means of 1lxlng rate. Hinson T. Hinson, 
176 N. C. 613, 97 S. E'. 465. 

A N N U I TANT. The recipient of an annuity ; 
one who is entitled. to an annuity. 

A N N U I T I ES O F  T I EN DS. In Scotch law. 
Annuities of tithes ; lOs. out of the boll of 
tiend wheat, 8s. out of the boll of beer, less 
out of the boll of rye, oats, and peas, allowed 
to the crown yearly o:fl the tiends not paid to 
the bishops, or set apart for other pious uses. 

A N N U I TY. A yearly sum stipulated to be 
paid to another in fee, or for life, or years, 
and chargeable only on the person of the gran
tor. Co. Litt. 144b. But the term is often 
used in a broader sense as designating a fixed 
sum, granted or bequeathed; payable periodi
cally but not necessarily annually. Wilkin 
v. Board of Com'rs of Oklahoma County, 77 
Okl. 88. 186 P. 474, 475 ; In re Kohler's Will, 
183 N. Y. S. 550, 559, 193 App. Div. 8. A legacy 
payable in stated amounts by installments. In 
re Beach's Estate, 203 N. Y. S. 492, 494, 122 
Misc. Rep. 2()1. To constitute an "annuity," 
the be(:uest must be of a sum certain, which 
does not even include the gift of the interest 
of a fixed and certain sum of money. Moore v. 
Downey, 83 N. J. Eq. 428, 91 A. 116, 117. 

An annnity, w.hich is a yearly payment of a 
certain sum of money, is distinguished from 
an "income," in that the latter is interest or 
profits to be earned. Grand Rapids Trust Co. 
v. Herbst, 220 Mich. 321, 190 N. W. 250, 252 ; 
In re Gurnee, 147 N. Y. S. 396, 397, 84 Misc. 
Rep. 324. It is distinguishable also by the 
fact that an annuity, unlike a gift of income, 
may be paid out of the principal, where nec
essary. Guthrie v. Guthrie's Ex'r, 168 Ky. 
805, 183 S. W. 221, 226. 

An annuity is difl'erent from a rent-charge, 
with which it is sometimes confounded, the 
annuity being chargeable on the person mere
ly, and so far personalty ; while a rent-charge 
is something reserved out of realty, or fixed 
as a burden upon an estate in land. 2 Bl. 
Comm. 40 ; Rolle, Abr. 226 ; Horton v. Cook, 
10 Watts (Pa.) 127, 36 Am. Dec. 151 ; Bartos 
v. Skleba, 107 Neb. 293, 185 N. W. 1002, 1003 ; 
In re Kohler, 160 N. Y. S. 669, 674, 96 Misc. 
Rep. 433. 

The contract
' 
of annuity is that by which 

one party delivers to another a sum of money, 
and agrees not to reclaim it so long as the 
receiver pays the rent agreed upon. This an
nuity may be either perpetual or for life. Civ. 
Code La. arts. 279S, 2794. See Succession of 
Vidalat, 155 La. 1005, 99 So. 801, 8D2. 

The name of an action, now disused, (L. 
Lat. breve de annuo redditu,) which lay for 
the recovery of an annuity. Reg. Orig. 158b ; 
Bract. fol. 203 b ; 1 Tidd, Pro 3. 
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judgment or judicial proceeding is to deprive 
it of all force ' and operation, either ab ' initio 
or prospectively as to future transactions. 
Wait V. Wait, 4 Barb. (N. Y.) 205 ; In re Mor
-row's Estate, 54 Atl. 342, 204 Pa. 484. 

It is not a technical word and there is noth
ing which prevents the idea from being ex
pressed in equivalent words ; Woodson V. 
Skinner, 22 Mo. 24. 

A suit to "rescind" a contract cannot be dif
ferentiated from a suit to "annul" the con
tract ; the two words being used interchange
ably. Vaughn v. Fey, 47 Cal. App. 485, 190 P. 
1041, 1042. 

A N N ULM ENT O F  MAR R I AG E. An action or 
proceeding for the annulment of a marriage is 
maintained on the theory that for some cause 
existing at the time of marriage no valid or 
legal marriage ever existed, even though the 
marriage be only voidable at the instance of 
the injured party. Millar v. MIll ar. 175 Cal. 
797, 167 P. 394, 398, L. R. A. UllRR. 415, Ann. 
Cas. 1918E, 184 ; Sorenson v. Sorenson, 202 
N. Y. S. 620, 625, 122 Misc. Rep. 196. It is 
therefore distinguishable from an action for 
divorce, which is based on the theory of a val
id marriage, for some cause' arising after the 
marriage. Sorenson v. Sorellson, supra. And 
see Kellogg v. Kellogg, 203 N. Y. S. 757, 765, 
122 Misc. Rep. 734. 

A N N U LUS. Lat. In old En!!."lish law. A 
ring ; the ring of a door. Per 1J.aspam 'Vel 
annulu,m hmttii emterioris ,. by the hasp or 
ring of the outer door. Fleta, lib. 3. c. 15, § 5. 

A N N ULUS ET BAC ULUS. (Lat. ring and 
staff.) The investiture of a bishop was per 
annulum et baculum, by the prinC€'s deliver
ing to the prelate a ring and pastoral staff, or 
crozier. 1 BI. Comm. 378 ; �pelman. 

A N N U M, D I EM,  ET VAST UM. See Year, " 
Day, and Waste. 

A N N US. Lat. In civil and old English law. 
A year ; the period of three hundred and six
ty-five days. Dig. 40, 7, 4, 5 ;  Calvin. ; Bract. 
fol. 359b. 

A N N US D E L I BERA N D I .  In Scotch law. A 
year of deliberating ; a year to deliberate. 
The year allowed by law to the heir to delib
erate whether he will enter and represent his 
ancestor. It commences on the death of the 
ancestor, unless in the case of a pOSthumous 
heir, when the year runs from his birth. Bell. 

A N N US, D I ES, ET VASTUM. In old English 
law. Year, day, and waste. See Year, Day, 
and Waste. 

A N N U I TY-TAX . . An impost levied annually An n us est mora m otus quo suum p laneta per
in Scotland for the maintenance of the min- vol vat circul u m .  A year is the duration of the 
isters of religion. motion by which a planet revolves through its 

A N N U L. 
orbit. Dig. 40, 7, 4, 5 ;  Calvin. ; Bract. 3J9b. 

To cancel ; make void ; destroy. 
To abrogate, nullify, or abolish. To annul a AN N US ET D I ES. A year and a day. 
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Annus inceptus pro completo habetur. A year end and the thing weighed at the. other. 
begun is held as complet�d. Tray. Lat. ::\Iax. Termes de la Ley, 66. 
45. 

A N N US LUCTUS. The year of mourning. It 
was a rule among the Romans, and also the 
Danes and Saxons, that widows should not 
marry intra annum luctus, (within the year of 
mourning.) Code 5, 9, 2 ;  1 Bl. Comm. 457. 

A N N US UTI L I S. A year made up of available 
or servicahle days. Brissonius ; Calvin. In 
the plural, anni u,tiles signifies the years dur
ing which a right can be exercised or a pre
scription grow. In prescription, the period of 
incapacity of a minor; etc., was not counted ; 
it was no part of the nnnI ut'iles. 

A N N U US R E D I TUS. A yearly rent ; annuity. 
2 Bl. Comm. 41 ; Reg. Orig. 158b. 

A N O MALO U S. Irregular ; exceptional ; un
usual ; not conforming to rule, method, or 
type. 

A N O MALOUS I N D O RSER. A stranger to a 
note, who indor�es it after its execution and 
delivery but before maturity, and before it 
has been indorsed by the payee. Buck v. 
Hutchins, 45 Minn. 270, 47 N. W. 808. 

ANOMALOUS PLEA. One which is partly 
affirmative and partly negative. Baldwin v. 
Elizabeth, 42 N. J. Eq. 11, 6 Atl. 275 ; Potts 
v. Potts (N. J. Ch.) 42 Atl. 1055. 

A N O N ., AN., A. Abbreviations for anony
mous. 

A N O NYMO US. Nameless ; wanting a name 
'Or names. A publication, withholding the 
name of the author, is said to be anonymous. 
An anonymous letter is one that has no name 
signed. Belk v. State, 102 Tex. Cr. R. 561, 278 
S. W. 842. 

Cases are sometimes reported anonymously, 
i. e., without giving the names of the parties. 
Abbreviated to "A.non." 

An anonymous society in the Mexican code 
is one which has no firm name and is desig
nated by the particular designation of the ob
ject of the undertaking. 

A N OTH ER. Additional. Ha relson v. South 
San Joaquin Irr. Dist., 20 Cal. App. 324, 128 P. 
1010, 1011 . Distinct or different. Hammell 
v. State, 198 Ind. 45, 152 N. E. 161, 163 ; Ex 
parte Lyman (D. C.) 202 F. 303, 304. 
ANOTH E R  ACT I O N P EN D I N G. 
Action Pendant. 

See Auter 

ANOYSA N C E. Annoyance ; nuisance. Cow
ell ; Kelham. 

ANSEL, ANSUL, or AUNC EL. In old Eng
li�h law. An ancient mode of weighing by 
hanging seales or hool.:s at either end of a 
beam or staff, which, being lifted with 0Il�'S 
ftilger or hand by the middl'e, showed the eqtial
ity or diff��n,ce between the w�igl!t ., a.t (W.e 

A NSW ER. 
In Ple'ading 

Any pleading setting up matters of fact by 
way of defense. In chancery pleading, the 
term denotes a defense in writing', made by a 
defendant to the allegations contained in a bill 
or information filed by the plaintiff against 
him. 

In pleading. under the Oodes of Civil' Pro
cednre, the answer is the formal written st�te
ment made by a defendant setting forth the 
grounds of his defense ;  corresponding to 
what, in actions under the common-law prac
tice is called the "plea." But as used in a stat
ute providing that defendant must appear and 
answer the petition, "answer" refers to any 
sort of pleading filed by defen(lant. State ex 
reI. Oliver Hast Auction Co. v. Grimm, 197 Mo. 
App. 566, 19'0 S. 'V. 1019, 1021 ; Central Deep 
Creek Orchard Co. v. C. C. Taft Co., 34 Idaho, 
458, 202 P. 1062, 1063 ; Arnold v. Pike (Tex. 
Oiv. App.) 191 S. W. 207, 208. But extending 
the time to "answer" does not give the right 
to demur Or otherwise plead. Ruland v. Tut
hill, 187 App. Div. 314, 175 N. Y. S. 467. 

A demurrer may sometimes be regarded as 
an answer ; Stockham v. KnoUenberg, 133 
Md. 337, 105 A. 305, 307 ; and sometimes not ; 
Mariner v. Milisich, 45 Nev. 193, 200 P. 478. 

In Massachusetts, the term . denotes the 
statement of the matter intended to be relied 
upon by the defendant in avoidance of the 
plaintiff's action, taking . the place of special 
pleas in bar, and the general issue, except in 
real and mixed actions. Pub. St. Mass. 1882, 
p. 1287. 

In matrimonial suits in the (English) pro
bate, divorce, and admiralty division, an an
swer is the pleading by which the respond
ent puts forward his defense to the petition. 
Browne, Div. 223. 

Under the old admiralty practice in Eng
land, the deft'ndant's first pleading was called 
his "answer." Williams & B. Adm. Jur. 246. 

I n  P ractice 

A -reply to interrogatories ; an affidavit in 
answer to interrogatories. The declaration 
of a fact by a witness after a question has 
been put, asking for it. 

As a verb, the word denotes an assumption 
of liability, as to "answer" for tIie debt or 
default of another. 

Frivolous Answer 

See Sham Answer, infra. 

I rrelevant Answer 

One that has no substantial relation to the 
controversy ;-distinguishable from a sham 
answer. Rosatti v. Common School Dist� No. 
W of, Cass County.: ·53 N. D. 268, ' 200 , N� ,  W. 
�78j, �rl�. ' /  : . ,; :  " ;, 
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Sham Answer 

One sufficient on its face but so clearly 
false that it presents no real issue to be tried. 
Bank of Richards, Mo., v. Sheasgreen, 153 
:\Iinn. 363, 190 N. W. 484. One good in form, 
but false in fact and not pleaded in good 
faith. Burkhalter v . .  Townsend, 139 S. C. 
324, 138 S. E. 34, 36. A frivolous answer, 
on the other hand, is one which on its face 
sets up no defense, although it may he true 
in fact. A frivolous answer is always as
snmed to be true, while 'a sham answer must 
be admittedly false or conclusively proved to 
be so ; the character of the former is deter
mined by mere inspection, while the charac
ter of the latter is usually determined by 
proof aliunde. Milberg v. Keuthe, 918 N. J. 
Law, 779, 121 A. 713, 714. An answer aver
ring facts not legally responsive to the in
quiry involved is in contemplation of law ei
ther sham or frivolous, and on motion may be 
struck out upon either ground. Boynton 
Lumber Co. v. Evans, 101 N. J. Law, 120, 128 
A. 180. 

Voluntary Answer 

In the practice of the court of chancery, 
this was an answer put in by a defendant, 
when the plaintiff had filed no interrogatories 
which required to be answered. Hunt, Eq. 

ANTAPOC HA. In the Roman law: A tran
script or counterpart of the instrument called 
"apooha" (q. v.), signed by the debtor and de:
livered to ·the creditor. Calvin. 

AN'THBAOITE OOAL 

declaration of independence. Its OPPOSite is 
post natus, one born after the event. 

ANT EA. Lat. Formerly ; heretofore. 

ANTEC E D E NT. Prior in point of time. 
Turner v. State, 84 Tex. Cr. R. 267, 20'6 S. W. 
689. 

ANTECEDENT C R E D ITORS. Those whose 
debts are created before the debtor makes a 
transfer not lodged for record. Stone v. 
Keith, 218 Ky. 11, 290 S. W. 1042, 1043. 

ANTEC ESSO R.  An ancestor (q. v.). 

ANTE DATE. To affix an earlier date ; to 
date an instrument as of a time before the 
time it was written. 

To antedate an insurance policy means to 
make it, for the purpose of fixing maturity 
dates for premiums, relate back to and take 
effect as of a time prior to its delivery. New 
York Life ·Ins. Co. v. Franklin, 118 Va. 418, 
87 S. E. 584, 5S6. 

ANTEJ U RA M ENTUM.  In Saxon law. A 
preliminary or preparatory oath (called also 
"pra;ju .. rantentum," and "juramentu1n cal'um
'fhim," q. v.) , wnich both the accuser and ac
cused were required to make ·before any trial 
or purgation ; the accuser swearing that he 
would prosecute the criminal, and the ac
cused making oath on the very day that he 
was to undergo the ordeal that he was inno-
cent of the crime with which he was charged. 
Whishaw. 

A NTE. Lat. Before. Usually employed in 
old pleadings as expressive of time, as prm ANTENAT I .  See Ante Natus. 
(before) was of place, and coram (before) of ANTEN NA. In wireless telegraphy, the wire 
person. Townsh. PI. 22. in the air on the tall mast is called the "an-

Occurring in a report or a text-book, it is 
used to refer the reader to a previous part 
of the book. 

ANTE EX H I B I T I O N EM B I LLIE. Before the 
exhibition of the bill. Before suit begun. 

tenna." National Electric Signaling Co. y. 
Telefunken Wireless Telegraph Co. of United 
States (C. C. A.) 221 F. 629, 631. A wire, or 
a combination of wires, supported in the air 
for directly transmitting electric waves into 
space, or receiving them therefrom. Webster, 
Diet. ANTE-FACT UM, or ANTE-G ESTUM.  Done 

before. A Roman law term for a previous 
act, or thing done before. ANTE N U PT I AL Made or done before a mar

riage. 
ANTE J U RAMENTUM. See Antejuramen-
tum. 

ANTE L I TE M  MOTAM. Before suit brought, 
before controversy instituted. Also, ibefore 
the controversy arose. Corbett v. Hawes, 187 
N. C. 653, 122 S. E. 478, 470. 

ANTE NAT US. Born before. A person born 
before another person or before a particular 
event. The term is particularly applied to 
orie born in a country ,before a revolution, 
change of government or dynasty, or other 
political event, such that the question of his 
rights, statu8, or allegiance will depend upon 
the date of his birth . with reference to such 
event. In England, the term commonly de
notes one born before the act of union with 
Scotland ; in America, one born before the 

ANTEN U PT I AL C O NT RACT. A contraet 
made before marriage. 'l'he term is most gen
erally applied to a contract entered into b('
tween a man and woman in contemplation of 
their future marriage, and in that case it is 
called a marriage contract. 

ANTE N U PT I AL SETTLEMENTS. Settle
ments of property upon the wife, or upon her 
and her children, made before and in contem
plation of the marriage. 

ANTHRAC I T E  COAL. ".Anthracite coal" 
differs from bituminous coal in the amount 
of fixed carbon, the amount of volatile mat
ter, color, luster, and structural character. 
The percentage of fixed carbon in anthracite 
coal is much higher and the percentage of 
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volatile matter is much lower than in bitumi
nous coal. Anthracite coal is hard, compact 
and is comparatively clean and free from 
dust and is commonly termed "hard coal," 
and burns with practically no smoke. Com
monwealth v. Hudson Coal Co., 287 Pa. 64, 134 
A. 41'3, 414. 

ANTHRO P O M ET RY. In criminal law and 
medical jurisprudence. The measurement of 
the human body ; a system of measuring the 
dimensions of the human ibody, both absolute
ly and in their proportion to each other, the 
facial, cranial, and other angles, the shape 
and size of the skull, etc., for purposes of 
comparison with corresponding measurements 
of other individuals, and serving for the' 
identification of the subject in cases of doubt
ful or disputed identity. It was largely 
adopted after its introduction in France in 
1&�, but fell into disfavor as being costly 
and as liable to error. It has given place to 
the "fing2r print" system de.ised Iby Francis 
Galton. See Bertillon System. 

ANTI  MAN I FESTO. A term used in inter
national law to denote a proclamation or 
manifesto published by one of two belligerent 
powers, alleging reasons why the war is de
fensive on its part. 

ANT I-T R UST ACTS. Federal and state stat
utes to protect trade and commerce from un
lawful restraints and monopolies. See U. S. 
v. Knight Co., 156 U. S. 1, 15 Sup. Ct. 2:4:9, 39 
L. Ed. 325 : Restraint of Trade. 

ANT I C H RESIS. In the civil law. A species 
of mortgage. or plPdge of immovables. An 
agreement hy which the debtor gives to the 
creditor the income from the property which 
he has pledged, in lieu of the interest on his 
debt. G uyot, Repert. ; Marquise De Portes 
v. Hurlbut, 44 N. J. Eq. 517, 14 At!. 891. It 
is analogous to the Welsh mortgage of the 
common law. In the French law, if the in
come was more than the interest, the debtor 
was entitled to demand an account of the in
come, arid might claim any excess. 

A debtor may give as security for his debt 
any immovable which belongs to him, the 
creditor having the right to enjoy the use of 
it on account of the interest due, Or of the 
capital if there is no interest due ; this is 
called " antichresis." Civ. Code Mex. art. 
19'27. 

By the law of LouiSiana, there are two 
kinds of pledges,-the pawn and the an
tichresis. A pawn relates to movables, and 
the antichresis to immovables. The anti
chresis must 'be reduced to writing ; and the 
creditor thereby acquires the right to the 
fruits, etc., of the immovables, deducting 
yearly their proceeds from the interest, in 
the first place, and afterwards from the prin
cipal of his debt. He is bound to pay taxes 
on the property, and keep it "in repair, unless 
the contrary is agreed. The creditor does not 
become the proprietor of the ,property. by fall-
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nre to pay at the agreed time, and any clause 
to that effect is void. He can only sue the 
debtor, and obtain sentence for sale of the 
property. The possession of the property is, 
however, by the contract, transferred to the 
creditor. Livingston v. Story, 11 Pet. 351, ' 9  
L. Ed. 74'6. The "antichresis" is a n  anti
quated contract, requiring the creditor to take 
possession of and administer the property, to 
pay the taxes, and to keep up the improve
ments, and has been resorted to in this state 
in but a few instances. Harang v. Ragan, 134 
�a. 201, 63 So. S75, 877. 

ANT I C I PAT I O N. The act of doing or taking 
a thing before its proper time. 

In conveyancing, anticipation is the act of 
assigning, charging, or otherwise dealing with 
income before it becomes due. 

In patent law, a person is said to have been 
anticipated when he patents n contrivance 
already known within the l imits of the coun
try granting the patent. rropIiff v. Topliff, 
145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658 ; 
Detroit, etc., Co. v. Renchard (C. C.) 9 Fed. 
298 ; National Hollow Brake Beam Co. v. 
Interchangeahle Brake Ream Co. (C. C.) 99 
Fed. 772 ; Thacher v. City of Baltimore (D. 
C.) 219 F. 909, 910 ; Genera] Electric Co. v. 
De Forest Radio Co. (D. C.) 1i F.(2d) 90, 100. 

In the law of negligence infreqnency of 
danger, or even lack of its pre,iollS occur
rence in experience of P'I rty cha rg-ed. is not a 
decisi'e test of his duty to anticipate it ; 
" anticipation" not being confined to expecta
tion. K enney v. Wong Len, 81 N. H. 427, 128 
A. 343, 344. But compare Hardy ,. :\1issouri 
Pac. R. Co. (C. C. A.) 266 F. 8"60, 863, 36 A. 
L. R. I. 

' 

A NT I C I PATORY B REAC H O F  CO NTRACT. 
See Breach. 

ANT I G RAPH US. In Roman law. An officer 
whose duty it was to take care of tax money. 
A comptroller. 

ANT I G RAPHY. A copy or counterpart of a 
deed. 

ANT I NO M I A. In Roman law. A real or ap
parent contradiction or inconsistency in the 
laws. Merl. Repert. Conflicting laws or pro
visions of law ; inconsistent or conflicting de
cisions or cases. 

ANT I N O MY. A term used in logic and law 
to denote a real or apparent inconsistency or 
conflict between two authorities or proposi
tions ; same as antinomia (q. v.). 

ANT I QUA C USTU MA. In English law. An
cient custom. An export duty on wool, wool-

. fells, and leather, imposed d'uring the reign 
of Edw. I. It was so called by way of dis
tinction ' from an ' increased duty on the same 
articles, payable by foreign merchants, which 
was imposed at a later period of the ,same 
reign and was called' "cUBtuma , nova." 1 BI. 
Oomm. 314. 



119 

ANTI QUA STAT UTA. Also called "Vetera 280 F. 844, 848 ; Weatherly v. City of Athens, 
Statuta." English statutes from the time of 18 Ga. App. 734, 90 S. E. 494. 
Richard I. to Edward III. 1 Reeve, Eng. Law, 

ANYTH I NG. Sometimes used colloquially in 227. See Nova Statuta. 
the sense of whatever. Pittsburgh Plate 

ANTI QUARE. In Roman law. To restore Glass Co. v. H. Neuer Glass Co. (C. C. A.) 253 
a former law or practice ; to reject or . vote F. 161, 164. 
against a new law ; to prefer the old law. 
Those who voted against a proposed law 
wrote on their !ballots the letter "A," the in
itial of antiquo, I am for the old law. Calvin. 

ANT I QU U M  D O M I N I C U M .  
law. Ancient demesne. 

In old English 

ANT I T H ETAR I US. In old English law. A 
man who endeavors to discharge himself of 
the crime of which he is accused, by retorting 
the charge on the accuser. He differs from 
an approver in this: that the latter does not 
charge the accuser, but others. Jacob. 

APANAG E. In old French law. A provision 
of lands or feudal superiorities assigned by 
the kings of France for the maintenance of 
their younger sons. An allowance assigned to 
a prince of the reigning house for his proper 
maintenance out of the public treasury. 1 
Hallam, Mid. Ages, pp. ii, 88 ; Wharton.' 

APARTM ENT. A part of a house occupied 
by a person, while the rest is occupied by an
other, or others. As to the meaning of this 
term, see 7 Man. & G. 9'5 ; 6 Mod. 214 ; McMil
lan v. · Solomon, 42 Ala. 356, 9'4 Am .. Dec. 654 ; 
Commonwealth v. Estabrook, 10 Pick. (Mass.) ANTRUST I O. In early feudal law. A con- 293 ;  McLellan v. Dalton, 10 Mass. 190 ; Pro.. fidential vassal. A term applied to the follow-. 

h '  t G pIe v. St. Clair, 38 Oal. 137. ers or dependents of t e anCIen erman 
chiefs, and of the kings and counts of the APARTM ENT H OT EL. "Apartment hotel" is 
Franks. Burrill. generally understood to apply to those houses 

A N U ELS L I V R ES. L. Fr. The Year Books. which contairi nonhousekeeping apartments 

Kelham. without a kitchen or cooking facilities, where-
in the prbprietor furnishes a restaurant for 

ANY. Some ; one out of many ; an inde1i- feeding the occupants of the different apart
nite number. E·beling v. Bankers' Casualty ments. Waitt Const. Co. v. Cha,se, 188 N. Y. S. 
,eo., 61 Mo�t. 58, 201 P. 284, 22 A. L. R. 777 ; 589, 591, 197 App. Div. "327. A covenant pro
Winslow v. Fleischner, 110 Or. 554, 223 P; 922, hibiting erection of an "apartment house" does 
·928 ; State v. Pierson, 204 Iowa; 837, 216 N. not prohibit an apartment hotel containing 
W. 43, 44. one, two, and three room suites without kitch-

It is often synonymous with "either ;" State ens or kitchenettes. Griswold Realty & Hold-
v. Antonio, 3 Brev. (S. C.) 562 ; Carr-Lowry ing Corporation v. West End Avenue & Sev
I.umber Co. v. Martin, 144 Miss. 106, l� So. enty-Fifth St. Corporation, 209 N� Y • .s. 764, 
849, 850 ;  Powell v. Allan, 70 Cal. App. · 663, 766, 125 Misc. Rep. 30. See Apartment House. 
234 P. 339, 344 ; and is given the full force 
of "every" or "all" ; Logan v. Small, 43 Mo. APARTM ENT H O USE. A building arranged 
254 ; McMurray v. Brown, 91 U. S. 265, 23 in several suites of connecting rooms, each 
L. Ed. 321 ; Glen Alden Coal Co. v. Oity of suite designed for independent housekeeping, 
Scranton, 282 Pa. 45, 127 A. 307, 308 ; Klotz but with certain mechanical conveniences, 
v. First Nat. Bank, 78 Ind. App. 679, 134 N. E. su:ch as heat, light, or elevator services, in 
220, 222 ; Harrington v. Interstate Business common to all families occupying the building. 
Men's Acc. Ass'n of Des Moines, Iowa, 210 Konick v. Champneys, 108 WaSh. 35, 183 P. 
Mich. 327; 178 N. W. 19, 2Q ; Oole v. Sloss- 75, 77, 6 A. L. R. 459. Sometimes called a 
Sheffield Steel & Iron Co., 186 Ala. 192, 65 So. 1iat or flat house. Lignot v. Jaekle, 65 Atl. 
177, 178, Ann. Cas. 1916E, 99 ; but its gen- 221, 72 N. J. Eq. 233. It comes within the 
erality may be rest:dcted by the context ; prohibition of a restrictive building covenant 
Drainage Dist. No. 1 of Bates County v. Bates forbidding buildings designed for any purpose 
County (Mo. Sup.) 216 S. W. 949, 953 ; Gordon other than a private dwelling house. Taylor 
-v. Business Men's Racing Ass'n, 141 La. 819, v. Lambert, 279 Pa. 514, 124 A. 169, 170. But 
75 So. 735, 736, L. R. A. 1917F, 700. Thus, it is not a "hoteL" Satterthwait v. Gibbs, 288 
the giving of a right to do some act "at any ' Pa. 428, 135 A. 862, 864. A house for two 
time" is commonly construed as meaning with- families has been held · to be an "apartment 
in a reasonable time. Michaels v. Pontius, house" within a restriction covenant. Elter-
83 Ind. App. 66, 137 N.-E. 579, 581 ; Paulson V. ich v. Leicht Real Estate lJo., 130 Va. 224, 107 
Weekst 80 Or. 468, 157 P. 590, 592, Ann. Oas. S. E. 735, 739, 18 A. L. R. 441 ; contra, 
1918D, 741 ; Geo. Finberg Co. v. Jamison (Tex. Austin v. Richardson (Tex. Com. App.) 2881 
Oiv� App.) 260 S. W. 884, 886. And the words S. W. 180, 181� 

. 

"any other" following the enumeration of par
ticular 'classes are to be read as "other such 
like,'; and include only others of like kind or 

- character. Van Pelt v.  Hilliard, 75 Fla. 79-2, 
78 So. 693, 697, L. R. A. 1918E, 639 ; Southern 

_ Ry. 00. v. Columbia Compress Co. (C. O. A.) 

APAT I SAT I O. 
Du Oange. 

An agreement or compact. 

APERT A BREVIA. Open, unsealed writs. 

APERT U M, FACTUM. An overt act. 
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APERT U RA T ESTAM ENT I .  In the civil law. A PH O N I A. In medical jurisprudence. Loss 
A form of proving a will, by the witnesses ac- of the power of articulate speech in conse
knowledging before a magistrate their having quence of morbid conditions of some of the 
sealed it. vocal organs. It may be incomplete, in which 

APEX. The summit or highest point of any
thing ; the top ; e. g., in mining law, "apex of 
a vein." See Larkin v. Upton, 144 U. S. 19, 12 
Sup. Ct. 614, 36 I-",. Ed. 330 ; Stevens v. 'Vil
liams, 23 Fed. Cas. 40 ; Duggan v. Davey, 4 
Dak. 110, 26 N. W. 887. An "apex" is all that 
portion of a terminal edge of a mine.ral vein 
from which the vein has extension downward 
in the direction of the dip. Stewart Mining 
Co. v. Ontario Mining Co., 35 S. Ct. 610, 614, 
237 U. S. 350, 59 L. Ed. 989 ; Alameda Mining 
Co. v. Success Mining 00., 29 Idaho, 618, 161 
P. 862, 865. Or it is the juncture of two dip
ping limbs of a fissure vein. Jim Butler Ton
opah Mining Co. v. West End Consol. Mining 
Co., 38 S. Ct. 574, 5·76, 247 U. S. 450, 62 L. Ed. 
1207. 

A P EX J U R I S. The summit of the law ; a le
gal subtlety ; a nice or .cunning point of law ; 
close technicality ; a rule of law carried to an 
extreme point, either of severity or refinement. 
A term used to denote a stricter application of 
the rules of law than is indicated by the 
phrase summum jus (q. v.). 

AP EX RU LE: In mining law. The mineral 
laws of the United States give to the locator 
of a mining claim on the public domain the 
whole of every vein the apex of which lies 
within his surface exterior boundaries, or 
within perpendicular planes drawn downward 
indefinitely on the planes of those boundaries ; 
and lie may follow a vein which thus apexes 
within his boundaries, on its dip, although it 
may 00 far depart from the perpendicular in 
its course downward as to extend outside the 
vertical side-lines of his location ; but he 
may not go beyond his end-lines or vertical 
planes drawn downward therefrom. This is 
called the apex rule. Rev. St. U. S. § 2322 (30 
ESCA § 26) ; King v. Mining Co., 9 Mont. 543, 
24 Pac. 200 ; Stewart Mining Co. v. Ontario 
Mining Go., 23 Idaho, 724, 132 P. 787, 792. 

A P HASIA. In medical jurisprudence. Loss 
. of the faculty or power of articulate speech ; 

a condition in which the patient, while retain
ing intelligence and understanding and with 
the orga�s of speech unimpaired, is unable 
(in "motor aphasia") 'to utter articulate words, 
or unable to vocalize the particular word 
which is in his mind and which he wishes to 
use, or utters words different from those he 
believes himself to be speaking, or (in "sensory 
aphasia" or apraxia) is unable to understand 
spoken or written language. Sensory apnasw 
includes word blindness and - word deafnes8, 
visual and auditory aphasia . . Motor apha8w 
often includes agraphia, or the inability to 
write words of the desired meaning. The seat 
of the disease is in the brain, but it is not . a 
form of insanity. 

case the patient can whisper. It is to be dis
tinguished from congenital dumbness, and 
from temporary loss of voice through extreme 
hoarseness or minor affections of the vocal 
cords, as also from aphasia, the latter being a 
disease of the brain without impairment of 
the organs of speech. 

Apices juris non sunt j u ra (j us] .  Extremities, 
or mere subtleties of law are not rules of law 
[are not law]. Co. Litt. 304b ; 10 Coke, 126 : 
Wing. Max. 19, max. 14 ; Broom, Max. 188. 
Legal principles must not be carried to their 
extreme consequences, regardless of equity 
and good sense. Salmond, Jurispr. 639. See 
Apex Juris. 

A P I C ES L l T I GAN D I .  Extremely fine points, 
or subtleiies of litigation. Nearly equivalent 
to the modern vhrase "sharp practice." "It is 
unconscionable in a defendant to take advan
tage of the apices litigandi, to turn a plaintiff 
around and make him pay costs when his de
mand is just." Per Lord Mansfield, in 3 Burl'. 
1243. 

APNCEA. In medical jurisprudence. Want 
of breath ; difficulty in breathing ; partial or 
temporary suspension of respiration ; specifi
cally, such difficulty of respiration resulting 
from over-oxygenation of the blood, and in 
this distinguished from "asphyxia" (q. v.), 
which is a condition resulting from a deficien
cy of oxygen in the blood due to suffocation 
or any serious interference with normal res
piration. The two terms were formerly (but 
improperly) used synonymously. 

A POCHA (also Apoca). Lat. In the civil 
law. A writing acknowledging payments ; ac
quittance. It differs from acceptilation in 
this : that acceptilation imports a complete 
discharge of the former obligation whether 
payment be mad·e or not ; upocha, discharge 
only upon paym,ent being made. Calvin. See 
Antapocha. 

APOCHfE O N E RATOR l fE. In old commer
cial law. Bills of lading. 

A PO C R I SA R I US. In civil law. A messen
gel' ; an ambassador. 

In ecclesiastical law. One who answers for 
another. An officer whose duty was to carry 
to the emperor messages relating t'O ecclesias
tical matters, and to take back his answer to 
the petitioners. An officer who gave advice on 
questions of eccleciastical law. An ambas
sador or legate of a pope or bishop. Spelman. 

A messenger sent to transact ecclesiastical 
business and report to his superior ; ,an officer 
who had charge of the treasury . of a monas
tic edifice ; -an officer who took charge of 
'Opening and closing the doors. Du, C�nge ; 
Spelman ; Calvinus, Lex. 



121 

APO C R I SA R I US CANC ELLA R I US. In the 
civil law. An

' 
officer who took charge of the 

royal seal and signed royal dispatches. 
Called, also, sccretarius, consiliarius (from 

his giving advice) ; referenaarius ; a consiliis 

(from his acting as counsellor) ; a responsis, 

or I'esponsalis. 

APO G RAPH I A. In civil law. An examina-

A.PP ARATUS 

This term is stm sometimes applied in the 
admiralty courts 'Of the United States to the 
papers sent up or transmitted 'On appeals. 

A POSTO L I .  In civil law. Certificates 'Of 
the inferior judge from who;m a cause is re
moved, directed to the snperior. Dig. 49, , 6. 
See Apostles. 

Those sent as messengers. Spelman, Gloss. 
tion and enumeration of things possessed ; an 

APOSTO LUS. A messenger ; an ambassador, inyentory. Calvinus. Lex. legate, or nuncio. Spelman. 

APOPLEXY. In medical jurisprudence. The 
failure of consciousness and suspension 'Of 
voluntary motion from suspension of the func
tions of the cerebrum. 

The group of symptoms arising from rup
ture of a minute artery and consequent hem
orrhage into the substance of the brain or 
from the lodgment of a minute clot in one 'Of 
the cerebral arteries. The symptoms consist 
usually of sudden loss of consciousness, mus
cular

'
relaxation, lividity of the face and slow 

stertorous respiration, lasting from a few 
hours to several days. Death frequently en
sues. If consciousness returns, there is found 
paralysis of some of the voluntary muscles, 
very frequently 'of the muscles of the face, 
arm, and leg upon one side, giving the symp
tom of hemiplegia. There is usually more or 
less mental impairment, which presents nQ 
uniform characters, but varies indefinitely. 

By apoplexy is meant a break or rupture of 
a blood vessel in the brain, not produced by 
any external cause. Robinson v. lEtna Life 
Ins. Co. (Tex. Com. App.) 276 S. W. 900, 902. 

A POST ACY (also spelled Apo8tasv). In Eng
lish law. The total renunciation of Chris
tianity, by embracing either a false · religion 
or no religion at all. This offense can take 
place only in such as have once professed the 
Christian religion. 4 Bl. Comm. 43 ; 4 Steph. 
Comm. 231. 

APOST AT A. In civil and old English law. 
An apostate ; a deserter from the faith ; 'One 
who has renounced the Christian faith. Cod. 
1, 7 ;  Reg. Orig. 71b. 

APOSTATA CAP I EN D O .  An obsolete Eng
lish writ which issued against an apostate, or 
one who had violated the rules of his religious 
order. It was addressed to the sheriff, and 
commanded him fo deliver the defendant int'O 
the custody of the abbot or prior. Reg. Orig. 
71, 267 ; Jacob ; Wharton. 

APOST I L LE, Apposti l le.  L. Fr. An addi
tion ; a marginal note or observation. Kel
ham. 

APOSTLES. In IDnglish admiralty practice. 
A term borrowed from the civil law, denoting 
brief dismissory letters granted to a party 
'who appeals from an inferior tQ a superior 
court, embodying a statement of the case and 
a declaration that the record will be transmit
ted. 

APOTH ECA. In the civil law. A repository ; 
a place of deposit, as of wine, oil, books, etc. 
Calvin. 

APOTH ECA RY. Any person who keeps a 
shop or building where medicines are com
pounded or prepared according to prescrip
tions of physicians, or where medicines are 
sold. Act Congo July 13, 1866, C. 184, § 9, 14-
Stat. 119 ; Woodward V. Ball, 6 Dar. & P. 577 ; 
Westmoreland V. Bragg, 2 Hill (S. C.) 414 ; 
Com. v. If'uller, 2 Walk. (Pa.) 550. 

The term "druggist" properly means one 
whose occupation is to buy and sell drugs 
without compounding or .preparing them. The 
term therefore has a much more limited and 
restricted meaning than the word "apothe
cary," and there is little difficulty in con
cluding that the term " druggist" may be ap
plied in a technical sense to persons who buy 
and sell drugs. State v. Holmes, 28 La. Ann. 
767, 26 Am. Rep. 110 ; Apothecaries' CO. V. 
Greenough, 1 Q. B. 803 ; State v. Donaldson, 
41 Minn. 74, 42 N. W. 781. 

In England and Ireland an apothecary is a 
Jllember of an inferior branch of the medical 
profession and is licensed by the Apotheca
ries Company to practice medicine as well as 
to sell drugs. 

APPARATOR. A furnisher or provider. 
Formerly the sheriff, in England, had char�e 
of certain county affairs and disbursements, 
in which capacity he was called "apparator 
comitatus" (apparator for the county), and 
received therefor a considerable emolument. 
Cowell. 

APPARATUS. An outfit of tools, utensils, or 
instruments adapted to accomplishment ot 
any branch of work or for performance of ex
periment or operation. McClintock & Irvine 
CO. V. JEtna Explosives Co., 260 Pa. 191, 103 
A. 622, 623, Ann. Cas. 1918E, 1078. A group 
or set of organs concerned in performance of 
single function. F'irst State Bank of Perkins 
V. Pulliam, 112 Ok!. 22, 239 P. 595, 596. 

As used in statutes granting exemption 
from execution, etc., "apparatus" means a 
complex device or machine designed for the 
accomplishment of a special purpose ; a com
plex instrument or appliance, mechanical or 
chemical, for a specific action or operation ; 
machinery ; mechanism ; as a newspaper 
printing press, Harris v. Townley (Tex. Civ: 
App.) 161 S. W. 5 ;  or four pool tables, Har
ris v. Todd (Tex. Civ. App.) 158 S. W. 1189 ; 



but not a threshing outfit, Comer v. Powell 
(Tex. Civ. App.) 189 S. W. 88, 91 ; nor a well
drilling rig, consisting of boiler, engine, and 
other parts of complicated machinery, Thresh
er v. McEvoy (Tex. Civ. App.) 193 S. W. 
159, 160. And see In re Willis (D. C.) 292 F. 
872, 873, wherein it was said that the term 
"apparatus" is practically synonymous with 
"tools." 

APPAREN T. That which is Obvious, evident, 
or manifest ; what appears, or has been made 
manifest ; appearing to the eye or mind. 
Milliken v. McKenzie (Tex. Civ. App.) 285 S. 
W. 1110, 1111 ; Van Arsdale v. State, 94 Tex. 
Cr. R. 169, 249 S. W. 863, 866 ; Walker v. John 
Smith, T., 199 Ala. 514, 74 So. 451, 453. In 
respect to facts inyolved in an appeal or writ 
of error, that which is stated in the record. 
An error discovered by close scrutiny of the 
entire evidence is not "apparent." Stewart 
v. McAllister (Tex. Civ. App.) 209 S. W. 704, 
706. 

APPARENT AUT H O R I TY. In the law of 
agency, such authority as the principal know
ingly permits the agent to assume, or which 
he holds the agent out as possessing ; such 
authority as he appears to have by reason of 
the actual authority which he has ; such au
thority as a reasonably prudent man, using 
diligence and discretion, in view of the prin
cipal's conduct, would naturally suppose the 
agent to possess. Ozark Mut. Life Ass'n v. 
Dillard, 169 Ark. 136, 273 S. W. 378, 381 ; Iowa 
Loan & Trust Co. v. Seaman, 203 Iowa 310, 
210 N. W. 937, 940 ; Kissell v. Pittsburgh, Ft. 
W. & C. Ry. Co., 194· Mo. App. 346, 188 S. W .. 
1118, 1121 ; Caughren v. Kahan, 86 Wash. 
356, 150 P. 445, 448 ; Hudson v. Carlson, 31 
Idaho, 196, ·170 P. 100, 102 ; Brager v. Levy, 
122 Md. 554, 90 A. 102, 104 ; Atto v. Saunders, 
77 N. H. 527, 93 A. l037, 1039 ; Johnson v. Ev
ans, 134 Minn. 43, 158 N. W. 823. It includes 
the power to do whatever is usually done and 
necessary to be done in order to carry into 
effect the principal power conferred. Oliver 
v. United States Fidelity & Guaranty Co., 176 
N. C. 598, 97 S. E. 490, 491. 

APPARENT DAN G ER. As used with refer
ence to the doctrine of self-defense in homi
cide, means such overt actual demonstration, 
by conduct and acts, of a design to take life 
or do some great personal injury, as would 
make the killing apparently necessary to self
preservation. Evans v. State, 44 Miss. 773 ; 
Btoneman v. Com., 25 Grat. (Va.) 896 ; Leigh 
v. People, 113 Ill. 379 ; Modesett v. Emmons 
(Tex. Com. App.) 292 S. W. 855, 856. Under 
a statute providing that it shall not be a de
fense to an action for injuries to an employee 
that the dangers inherent or apparent in�the 
employment contributed to the injury� an 
"apparent danger:� ' is one ' the existence of 
which the employee �as knowledge,. a�ual or 
constructive. Standard Sfeel Car Co� v. Mar .. 
tinecz, 66 Ilia; lApp: :672, 113 N. El '  244, 248. 
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A PPA RENT D E FECTS. In a thing sold, are 
those which can be discovered by simple in
spection. Code La. art. 2497 (Civil Code, § 
2521). See, also, Woolley v. Ablah, 119 Kan. 
380, 240 P. 266, 269. 

APPARENT EASEM ENT. See Easement. 

APPA RENT H E I R. In English law. One 
whose right of inheritance is indefeasible, 
provided he outlive the ancestor. 2 Bl. Comm. 
208. See, also, Heir Apparent. In Scotch law. 
He is the person to whom the succession has 
actually opened. He is so called until his 
regular entry on the lands by service or infeft
ment on a precept of clare constat. 

APPARENT N ECESSI TY. In actions under 
the Alabama Homicide Act, "apparent neces
sity" which will justify killing in self-defense 
must be such as to impress a reasonable man 
of its presence and imminence, and must so 
impress defendant at the time of the fatal 
shot. Drummond v. Drummond, 212 Ala. 242, 
102 So. 112, 114. 

APPA R I T I O. In old practice. Appearance ; 
an appearance. Apparitio in judricio, an ap
pearance in court. Bract. fol. 344. Post a.p
par-itionem, after appearance. Fleta, lib. 6, c. 
10, § 25. 

APPA R I T O R. An officer or messenger em
ployed to serve the process of the spiritual 
courts in England and summon offenders. 
Cowell. 

In the civil law. An officer who waited up
on a magistrate or superior officer, and exe
cuted his commands. Calvin. ; Cod. 12, 53-57. 

APPARLEMENT. In old English law. Re
semblance ;  likelihood ; as apparlement of 
war. St. 2 Rich. II. st. 1, c. () ;  Cowell. 

A PPARU RA. In old English law the appar
ura were furniture, implements, tackle, or 
apparel. Oarucarum apparura, plow-tackle. 
Cowell. 

APPEA L. In civil practice. The complaint 
to a superior court of an injustice done or 
error committed by an inferior one, whose 
judgment or decision the court above is call
ed upon to correct or reverse. 

The removal of a cause from a court of in
ferior to one of superior jurisdiction, for the 
purpose of obtaining a review and retrial. 
Wiscart v. Dauchy, 3 Dall. 321, 1 L. Ed. 619 ; 
City of Birmingham v. Louisville & N. R. Co., 
213 Ala. 92, 104 So. 258, 259 ; Norman v. Toli
ver, 94 Kan. 356, 146 P. 1037, 1038 ; Hall v. 
Kincaid, 64 Ind. App. 103, 115 N. E. 361, 365. 

The distinction between an appeal and a 
writ of error is that an appeal is a process of 
civil law origin, and removes a cause entire
ly, subjecting the facts, as well as the law, to 
a review and revisal ; but a writ of error is of 
common law origin, and it removes nothing 
for re:.examinafion but the law. Wiscart v. 
DauchYt 3 Dall. 321, 1 L. Ed. 619, ; U. S: V� 
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Goodwin, 7 Cranch, 108, 3 L. Ed. 284 ; Cun
ningham ,v. Neagle, 135 U. S. 1, 10 Sup. Ct. 
658, 34 L. Ed. 55 ; Buessel v. U. S. (C. C. A.) 
258 F. 811, 814. The present tendency is to 
ignore the distinction between "writ of error" 
and "appeal," and, when found in modern 
statutes, the meaning given "appeal" must 
be gathered from the language of the statute 
itself. Widgins v. Norfolk & W. Ry. Co., 142 
Va. 419, 128 S. E. 516, 518. 

But appeal is sometimes used to denote the 
nature of appellate. jurisdiction, as distin
guished from original jurisdiction, without 
any particular regard to the mode by which 
a cause 'is transmitted to a superior jurisdic
tion. U. S. v. Wonson, 1 Gall. 5, 12, Fed. Cas. 
No. 16,750 ; Dorris .Motor Car Co. v. Colburn, 
307 Mo. 137, 270 , �; W. 339, 346. "Appeal" has 
no conclusive meaning, and it is necessary in 
each instance to look to the particular act giv
ing an allpeal, to determine powers to be ex
ercised by the appellate court. McCauley v. 
Imperial Woolen Co., 261 Pa. 312, 104' A. 617, 
620. 

An "appeal" in equity is a trial de novo. 
Simmons v. Stern (C. C. A.) 9 F.(2d) 256; 259. 

"Appeal" may also be used to denote the act 
of invoking another judicial forum for the 
trial. Newell v. Kalamazoo Circuit Judge, 
215 Mich. 153, 183 N. W. 907, 908. See Ap
pealed. As used in statutes authorizing tax
payers or parties to condemnation proceed
ings to appeal, the term often has its non
technical sense meaning to "apply for" or 
"ask." Commonwealth v. Deford Co., 137 Va. 
542, 120 S. E. 281, 282 ; Purcell Bank & Trust 
Co. of Purcell v. Byars, 66 Okl. 70, 167 P. 216, 
218. 

I n  Crimi nal Practice 

A formal accusation maqe by one private 
person against another of having committed 
some heinous crime. 4 Bl. Comm. 312. 

AppeaZ was also the name given to the pro
ceeding in English law where a person, indict
ed of treason or felony, and arraigned for the 
same, confessed the fact before plea pleaded, 
and appea'led, or accused others, his accomp
lices in ' the same crime, in order to obtain his 
pardon. In this case he was called an "ap
prover" or "prover," and the party appealed 
or accused, the "appellee." 4 Bl. Comm. 330. 
Appeals have been abolished by statute. 

I n  Leg'islation 

The act by which a member of a legislative 
body who questions the correctness of a deci
sion of the presiding officer, or "chair," pro
cures a vote of the body upon the decision. 

ed the "appeal of false judgment." Montesq. 
Esprit des Lois, live 28, C. 27. 

I n  General 

-Appeal bond,. The bond given on taking an 
appeal, by which the appellant and his sure
ties are bound to pay damages and costs if 
he fails to prosecute the appeal with effect. 
Omaha Hotel CO. V. Kountze, 107 U. S. 378, 
2 Sup. Ct. 911, 27 L. Ed. 609. A general pur
pose of appeal bonds is to discourage vexa
tious and frivolous appeals. State v. Coletti, 

: 102 Kan. 523, 170 P. 995, 997. 

-Cross-appeal. Where !both parties to a judg
ment appeal therefrom, the appeal of each 
is called a "cross-appeal" as regards that of 
the other. 3 Steph. Comm. 581. 

APPEALED. In a sense not strictly tech
nical, this word may 'be used to signify the 
exercise by a party of the right to remove a 
,litigation from one for1.J.m to another ; as 
where he removes a suit involving the title to 
real estate from a justice's court to the com
mon pleas. Lawrence v. Souther, 8 Metc. 
(Mass.) 166. 

. 

APPEAR. In practice. To be properly be
fore a court ; as a fact or matter of which 
it can take notice. To be in evidence ; to be 
proved. "Making it appear and proving are 
the same thing." Freem. 53. 

To be regularly in court ; as a defendant 
in an action. Cf. Bennett v. Rodgers, 205 
Mo. App. 458, 225 S. W. 101. See Appearance. 

A P P EAR O'F RECORD. A substitution of 
trustee under deed of trust "appears of rec
ord" in the office of the chancery clerk, by 
being actually spread at large on the record. 
King v. Jones, 121 Miss. 319, 83 So. 531. 

AP PEARANCE. In practice. A coming into 
court as party to a suit, whether as plaintiff 
or defendant. In re Puget Sound Engineer
ing Co. (D. C.) 270 F. 353, 354 ; Stephens v. 
Ringling, 102 S. C. 333, 86 S. E. 683, 685. 

The formal proceeding by which a defend
ant submits himself to the jurisdiction of the 
court. Flint v. Comly, 95 Me. 251, 49 Atl. 
1044 ; Crawford v. Vinton, 102 Mich. 83, 62 
N. W. 008 ;' Childers v. Lahann, 18 N. M. 
487, 138 P. 202, 203. 

Appearance anciently meant an actual coming in
to court, either in person ' or by attorney: Appear
ance may be made by the party in person or by his 
agent. Everett Ry., Light & P'ower Co. v. U. S. 
(D. C.) 236 F. 806, 808. But in crimina� cases the 

personal appearance of the accused in court is often 
necessary. 

Classification 
I n  Old French Law An appearance may be either general or 8PeciaZ ; 

A mode of proceedinO' in the lords' courts the former is a simple and unqualified or Ullre

h t d ' � t' fi d 'th th . d ' . stricted sub,mission to the jurisdiction of the court, w ere a par y was ISS� IS e WI e JU. g- the latter a submission tp the jurisdiction for some 
ment · of the . peer�; WhICh was by ac�u�mg specific purpose only, not for all the purP<lses of 
them of havmg gIven a false or malIcIOUS the suit. National Furnace Co. v. MoUne Malleable 
judgment, and offering to make good the Iron Works (C. C. ) 18 F. 864: ; Citizens' Trust Co. of 
charge by the duel or combat. This was call- Utica v. R. P'rescott & Son, 223 N. Y. S. 191, ,197, 2Z1 



APPEAltA.NCE 

App. Div. 426 ; Kyser v. American Surety Co. of 
New York, 213 Ala. 614, 105 So. 689, 690 ; Louisville 
& N. R. Co. v. Industrial Board of Illinois, 282 Ill. 
136, 118 N. E. 483, 485. A special appearance is for 
the purpose .of testing the sufficiency of service or 
the jurisdiction of the court ; a general appearance 
is made where the defendant waives defects of serv
ice and submits to' the jurisdiction. Bacon v. l!�ed
eral Reserve Bank of San Francisco (D. C.) 289 F. 
513, 515 ; Whitesides v. Drage, 56 Ind. App. 679, 106 

N. E. 382 ; Brumleve v. Cronan, 176 Ky. 818, 197 S .  
W .  498, 504 ; Louisville & N. R .  Co. v .  Industrial 

Board of Illinois, 282 Ill. 136, 118 N. E. 483, 485 ; 

State v. Huller, 23 N. M. 800, 168 P. 52'8, 534, 1 A. L. 
R. 170. 

An a.ppea.rance may also be either co-mpul8ory or 

volu.ntary, the former where it is compelled by proc

ess served on the party, the latter where it is en
tered by his own will or consent, without the serv
ice of process, though process may be outstanding. 

1 Barb. Ch. Pro 77. It is said to be opt-iona� when 
entered by a person who intervenes in the action to 

protect his own interests, though not joined as a 
party ; it occurs in chancery practice, especially in 
England ; cOnditional, when coupled with conditions 

as to its becoming or being taken as a general ap
pearance ; grati8, when made by a party to the ac

tion, but before the service of any process or legal 

notice to appear ; de bene e8se, when made pro'vi
sionally or to remain good only upon a future con
tingency ; 8u.b8equent, when made by a defendant 

after an appearance has already been entered for 

him by the plaintiff ; corpora.l, when the person is 
physically present in court. 

-Appearance by atto·rney. This term and "ap
pearance by counsel" are distinctly different, 
the former being the substitution of a legal 
agent for the personal attendance of the suit
or, the latter the attendance of an advocate 
without whose aid neither the party attend
ing nor his attorney in his stead could safely 
proceed ; and an appearance by attorney does 
not supersede the appearance by counsel. 
Mercer v. Watson, 1 Watts (Pa.) 351. See 
In re ]'ord's Estate, 163 N. Y. S. 960, 98 Misc. 
Rep. 100. 

-Appearance day. The day for appearing ; 
that on which the parties are bound to come 
into court. Cruger v. McCracken (Tex. Civ. 
App.) 26 S. W. 282. Compare City of Decatur 
V. Barteau, 260 Ill. 612, 103 N. E. 601, 602. 

-Appearance docket. A docket kept by the 
cle.rk of the court, in which appearances are 
entered, containing also a brief abstract of 
all the proceedings in the cause. See Mc
Adams V. Windham, 191 Ala. 287, 68 So. 51, 
52. 
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Pundt, 13'6 Tenn. 328, 189 ,S. W. 686 ; Wid
gins v. Norfolk & W. Ry. Co., 142 Va. 419, 1218 
S. E. 516, '518. 

A P PELLATE. Pertaining to or having cogni
zance of appeals and other proceedings for 
the judicial review of adjudications. 

APPELLATE C O U RT. A court having juris
diction of appeal and review ; a court to 
which causes are removable by appeal, cer
tion];ri, or error. 

. A P P E LLATE J U R I SD I CT I O N. Jurisdiction 
on appeal ; jurisdiction to revise or correct the 
proceedings in a cause already instituted and 
acted upon by an inferior court, or by a tri
bunal having the attributes of a court. Au
ditor of State v. Railroad Co., 6 Kan. 5005, j 
Am. Rep. 575 ;  State v. Anthony, 65 Mo. App. 
543 ; State v. Baker, 19 Fla. 19 ; Ex parte' 
Bollman, 4 Cranch, 101, 2 L. Ed. 554 ;  Illinoi:;: 
Cent. R. Co. v. Dodd, 105 Miss. 23, 61 So. 743, 
49 L. R. A. (N. 8.) 5,65 ; Fine v. Lawless, 140 
Tenn. 453, 2005 S. W. 124. The term includes 
proc�edings in error. Miami County v. Oit�· 
of Dayton, 92 Ohio St. 179, 110 N. E. 726, 727. 

APPE LLAT I O. Lat. An appeal. 

APPE LLATO R. An old law term having the 
same meaning as "appellant" (q. v.). 

In the civil law, the term was applied to 
the judge ad quem, or to whom an appeal 
was taken. Calvin. 

A P P E LLEE. The party in a cause against 
'Whom an appeal is taken ; that is, the party 
who has an interest adverse to setting aside 
or reversing the judgment. Slayton v. Hor
sey, 97 Tex. 341, 78 S. W. 919. ,Sometime� 
also called the "respondent." 

In a nontechni;al sense, "appellee" may in
clude a defendant in writ of error. Wid
gins v. Norfolk & W. Ry. Co., 142 Va. 419, 
128 S. E. 516, ,518. 

In old English law. Where a person 
charged with treason or felony pleaded guilty 
and turned approver or "king's evidence," 
and accused another as his accomplice in the 
same crime, in order to obtain his own par
don, the one so accused was called the "ap
pellee." 4 BI. Comm. 330. 

A P P ELLO. Lat. In the civil law. I appeal. 
The form of making an appeal apud acta. 
Dig. 49, 1, 2. 

-Notice of ap pearance. A notice given by de- A P P E LLO R. In old English law. A crim

fendant to a plaintiff that he appears in the inal 'Who accuses his accomplices, or who chal-

action in person or by attorney. lenges a jury. See Approver. 

APPEARA N D  H E I R. In Scotch law. An ap- A P P E N D .  To add or attach. American Can
parent heir. See Heir Apparent. nel Coal Co. v. Indiana Cotton Mills, 78 Ind. 

App. 115, 134 N. E. 891, 893. 
APP ELLA NT. The party who ta·kes an ap-
peal from one court or jurisdiction to another. APPEN DAG E. Something added as an ac
Used Ibroadly or nontechnically, the t�rm in- cessory to or the subordinate part of another 
cludes one who sues out a writ of errol'. thing; State v. Fertig, 70 Iowa; 272, 30 N. ,V. 
Chickamauga Quarry & Construction Co. v. 633 ; Hemme v. School Dtst., 30 Kan. 377, 1 
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Pac. 104 ; State Treasurer T. Railroad Co;, 28 
N. J. Law, 26 ;  American Cannel Ooal Co. v. 
Indiana Cotton Mills, 78 Ind. App. 115, 134 
N. E. 891 , 89-3. An "appendage" for a school
house includes a well on the school premises. 
Schofield v. School Dist. No. 113, Labette 
County, 105 Kan. 343, 184 P. 480, 481, 7 A. 
L. R. 788. But "appendages" of a railroad 
do not include Liberty bonds pledged to in
demnify a surety on its appeal bond, or cash 
which was not indispensable to enjoyment of 
the property nor to its operation. Jackman 
v. St. Louis & H. R. Co., 304 Mo. 319, 263 ,s. 
W. 230', 231. 

A P P E N DANT. A thing annexed to or belong
ing to another thing and passing with it ; 
a thing of inheritance belonging to another 
inheritance which is more worthy ; as an 
advowson, common, etc., which may he ap
I)endant to a manor, common of fishing to a 
freehold, a seat in a church to a house, etc. 
It differs from appurtenance, in that append
ant must ever be by prescription, i. e. , a per
sonal usage for a considerable time, while an 
appurtenance may be created at this day ; 
for if a grant be made to a man and his 
heirs, of common in such a moor for his 
beasts levant or couchant upon his manor, 
the commons are appurtenant to the manor, 
and the grant will pass them. Co. Litt. 121b ; 
Lucas v. Bishop, 15 Lea (Tenlil..) 165, 54 Am. 
Rep. 440 ; . Leonard v. White, 7 Mass. 6, 5 
Am. Dec. 19 ; Meek v. Breckenridge, 29 Ohio 
St. 648. See Appurtenance. 

AP P E N D I T I A. The appendages or appurte
nances of an estate or house, dwelling, etc. ; 
thus, pent-hou·ses are the a,ppenditi-a domus. 

Cowell. 

APPEN D I X. A printed volume, used on an 
appeal to the English house of lords or privy 
coullcil, containing the documents and other 
evidence presented in the inferior court and 
referred to in the cases made by the parties 
for the appeal. Answering in some respects 
to the "paper-book" or "case" in American 
practice. 

APPENS U RA. Payment of money by weight 
instead of 'by count. Cowell. 

A P P E RTA I N . To belong to ; to have rela
tion to ; to be appurtenant to. See Appurte
nant ; Ferguson v. Steen (Tex. Oiv. App.) 
293 S. W. 318, 320 ; State v. Bodden, 166 Wis. 
219, 164 N. W. 10'09, 10'11. To be used in con
nection with. McVeety v. Hayes, 111 "Wash. 
457, 191 P. 401, 402. 

AP PERTA I N I N G. Connected with in use or 
occupancy. Miller v. Mann, 55 Vt. 475, 479. 
It does not necessarily import contiguity, as 
does "adjoining," and is thePefore not 
synonymous with it ; ide 

Peculiar to. Herndon v. Moore, 18 S. C. 
339. 

APPLIOABLE 

A P P LE C I DER V I NEGAR. Vinegar made 
from evaporated apples ;by treating them with 
a certain percentage of water squeezed out 
again as apple juice is "apple cider vinegar" 
within the meaning of Agricultural Law N. Y. 
§§ 70-72, as amended ;by Laws 1916, c. 120 
(Agriculture and Markets Law, §§" 207-209). 
People v. Douglas Packing Co., 236 N. Y. 1, 
139 N. E. 759, 760'. 

A P P L I ANCE. The term "appliance" refers 
to ,machinery and all the instruments used in 
operating it, and is to be distinguished from 
the word "materials," which includes every
thing of which anything is mane. Royal In
demnity Co. v. Day & Maddock Co., 114 Ohio 
St. 58, 150' N. E. 426; 427, 44 A. L. R. 374 ; 
Riter-Conley Mfg. Co. v. O'Donnell, 64 Old. 
229, 168 P. 49, 52. An "appliance" is a me
chanical thing, a device or apparatus. One 
Black Mule v. State, 204 Ala. 440, 85 ,So. 749, 
750. The term has been applied to a rail
road track, Hines v. Kelley (Tex. Civ. App.) 
226 S. "V. 493, 496 ; motor tracks in a coal 
mine, Jaggie v. Davis Colliery Co., 75· W. Va. 
370', 84 S. E. 941 ; an automobile, Ross v. 
Tabor, 53 Cal. App: 605, 200 P. 971, 9'73 ; a 
telephone lineman's safety belt, Boone v. 
Lohr, 172 Iowa, 440', 154 N. W. 591, 59-2 ; and 
a plank on which a painting foreman was 
working, Peterson v. Beck, 27 Cal. App. 571 , 
150' P. 788, 789 ; but not, however, to a sta
tion water tank, rope, or scaffold used there
on, by a painter, McFarland v. Chesapeake & 

O. Ry. Co., 177 Ky. 551, 197 S. "V. 944, 947 ; 
nor to a moving picture machine, Balcom v. 
Ellintuch & Yarfitz, 179 App. Div. 54S, 166 N. 
Y. S. 841, 842 ; nor the steps of a caboose, Cin
cinnati, N. O. & T. P. Ry. Co. v. Goldston, 1613 
Ky. 42, 173 S. W. 161, 162. 

A P P L I CA B L E. Fit, suitable, pertinent, or 
appropriate. Thomas v. City of Huntington, 
80' Ind. App. 476 , 141 N. E. 353, 359. Brought 
into actual contact with. People v. Buffalo 
Cold Storage Co., 185 N. Y. S. 790, 794, 113 
Misc. Rep. 479. 

'Vhen a constitution or court declares that 
the common law is in force in a particular 
state so far as it is applicable, it is meant 
that it must he applicable to the habits and 
conditions of the community, as well as in

" 

harmony with the genius, the spirit, and the 
objects of their institutions. "Vagner v. Bis
sell, 3 Iowa, 402. 

When a constitution prohibits the enact
ment of local or special laws in all cases 
where a general law would he applicable, 

a general law should always be construed 
to be applicable, in this sense, where the en
tire people of the state have an interest in 
the subject, such as regulating interest, stat
utes of frauds or limitations, etc. But where 
only a portion of the people are affected, as 
in locating a county-seat, it will depend up
on the facts and circumstallces of each pal'
ticu,1ar case whether such a law would be 
applicable. Evans v. J<?b, 8 Nev. 322. 



APPLICANT 

A P P L I CANT. An applicant, as for letters of 
administration, is one who is entitled there
to, and who files a petition asking that let
ters be granted. Jerauld v. Ohambers, 44 
Cal. App. ' 771, 187 P. 33. 

APPL I CARE. Lat. In old English law. To 
fasten to ; to moor (a vessel.) Anciently 
rendered, " to apply." Hale, de Ju:.'e Mar. 

Appl icatio est vita regulre. Application is the 
life of a rule. 2 BuIst. 79,. 

A P P L I CAT I O N. A putting to, placing before, 
preferring � request or petition to or before 
a person. The act of making a request for 
something. See Zilch v. Bomgardner, 91 Ohio 
St. 205, 110 N. E. 459, 460 ; Newhall Land & 
Farming Cc v. Industrial Accident Oommis
sion, 57 Oal. App. 115, 206 P. 769, 771 ; In re 
Naturalization of Subjects of Germany (D. 
C.) 242 F. 971, 973 ; In re Meyer, 166 N. Y. S. 
505, 100 )Iisc. Rep. 587. 

A written request to have a certain quan
tity of land at or near a certain specified 
place. Biddle v. Dougal, 5 Bin. (Pa.) 151. 

A petition. Scott v. Strobach, 49 Ala. 477, 
489. And see Gardner v. Goodner Wholesale 
Grocery 00., 113 Tex. 423, 256 · S. W. 911, 913. 

The use or disposition made of a thing. 
A bringing together, in order to ascertain 

some relation or establish some connection ; 
a s  the application of a rule or principle to a 
case or fact. 

I n  I nsurance 

The preliminary request, declaration, or 
statement made by a party applying for an 
insurance policy, such as one on his life, or 
against fire. Whipple v. Prudential Ins. Co. 
of America, 222 N. Y. 30,' 118 N. E. 211, 212. 

Of Purchase Mo ney 

The disposition made of the funds receiv
ed by a trustee on a sale of real estate held 
under the trust. 

Of Payments 

Appropriation of a payment to some par
ticular debt ; or the determination to which 
of several demands a general payment made 
by a debtor to his creditor shall be applied. 

A P P LY. To make a formal request or peti
tion, usually in writing, to a court, officer, 
board, or company, for the granting of some 
favor, or of some rule or order, which ts with
in his or their power or discretion. F'or ex
ample, to apply for an injunction, for a par
don, for a policy of insurance, or for a re
ceiver. In re Bucyrus Road Machinery Co. 
(0. O. A.) 10 F.(2d) 333, 334. 

To use or employ for a particular purpose ; 
to appropriate and devote to a particular use, 
object, demand, or subject-matter. Thus, to 
apply payments to the reduction of interest. 
Foley v. Hastings, 107 Conn. 9, 139 A. 305, 306. 
'See Appropriate. 

To put, use, or refer, as suitable or 'relative ; 
to co-ordinate language with a particular ' sub-
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ject-matter ; as to apply the words of a stat
ute to a particular state of facts. 

The word "apply" is used in connection with stat
utes in two senses. When construing a statute, in 
describing the class of persons, things, or functions 
which are within its scope ; as that the statute 
does not "apply" to transactions in interstate com
merce. When discussing the use made of a stat
ute, in referring to the process by which the stat
ute is made operative ; as where the jury is told to 
"apply" the statute of limitation if they find that 
the cause o,f action arose before a given date. Bran
deis, J., dissenting in Dahnke-Walker Milling Co. 
v. Bondurant, 257 U. S. 2&2, 42 S. Ct. 106, 110, n. 66 

L. Ed. 239. 

APPO I NT. To designate, ordain, prescribe, 
nominate. People v. Fitzsimmons, 68 N. Y. 
519 ; Cunio v. Franklin County, 315 Mo. 405, 
285 S. VV. 1007, 1008 ; Santa Barbara Oounty 
v. Janssens, 117 Cal. 114, 169 P. 1025, 1027, 
1.. R. A. 1 918C, 558 ; Rhodes v. City of Taco
ma, 97 VVash. 341, 166 P. 647. To allot, set 
apart. Heisler v. Robbins, 17 Ariz. 429, 153 
P. 771, 772. 

"Appoint" is used where exclusive power 
and authority is given to one person, officer, 
or body to name persons to hold certain of
fices. State v. Doss, 102 W. Va. 162, 134 S. E. 
749. It is usually distinguished from "elect," 
meaning to choose by a vote of the qualified 
voters of the city. State ex reI. Smith v. Bow
man, 170 S. 'Y. 700 , 701, 184 Mo. App. 549. 
But the distinction is not invariably observ
ed. Schaffner v. Shaw, 191 Iowa, 1047, 180 
N. W. 853, 854. 

APPO I NTEE. A person who is appointed or 
selected for a particular purpose ; as the ap
pointee under a power is the person who is to 
receive the benefit of the power. 

APPO I NTMENT. 

In Chancery Practice 

The exercise of a right to desig�ate the per
son or persons who are to take the use of real 
estate. 2 Washb. Real Prop. 302 ; Merchants' 
I..Ioan & Trust Co. v. Patterson, 308 Ill. 519, 
139 N. E. 912, 919. 

The act of a person in directing the disposi
tion of property, b:v limiting a use, or by sub
stituting a new use for a former one, in pursu
ance of a power granted to him for that pur
pose by a preceding deed, called a "power of 
appointment ;" also the deed or other instru
ment by which he so conveys. 

Where the power embraces several permit
ted o.bjects, and the appointment is made to 
one or 'more of them, excluding others, it is 
called "exclusive." 

L-\.ppointment may signify an appropriation 
of money to a specific purpose. Harris v. 
Clark, 3 N. Y. 93, 119, 51 Am. Dec. 352. See 
Illusory Appointment. 

In Public Law 

The selection or designation of a person, 
by the , person or; persons having authority 
therefor, to fill an office or public functiGn 
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and discharge the duties ()f the same. . State 
v. New Orleans, 41 La. Ann. 156, 6 So. 592 ; 
Wickersham v. Brittan, 93 Cal. 34, 28 P. 792, 
15 L. .R. A. 106 ; Speed v. Crawford, 3 Mete. 
(Ky.) 210 ; State v. Braman, 173 Wis. 596, 181 
N. W. 729, 730. 

The term "appointment" is to be distin
guished from "election." The former is a n  
executive act, whereby a person is named a s  
the incumbent of a n  office and invested there
with, by one or more individuals who have 
the sole power and right to select and con
stitute the officer. Election means that the 
person is chosen by a principle of selection 
in the nature of a vote, participated in by the 
public generally or by the entire class of per
sons qualified to express their choice in this 
manner. See McPherson v. Blacker, 146 U. 
S. 1, 13 Sup. Ct. 3, 36 L. Ed. 869 ; State v. 
Compson,, 34 Or. 25, 54 Pac. 349 ; Reid v. Gor
such, 67 N. J. Law, 396, 51 A. 457 ; State v. ' 
Squire, 39 Ohio St. 197 ; State v. Williams, 60 
Kan. 837, 58 P. 476 ; Town. of Nortonville v. 
Woodward, 191 Ky. 730, 231 S. W. 224 ; Mono 
COllnty v. Ind,ustrial Acc. Commission, 175 
Cal. 752, 167 P. 377, 378. 

"Appointment" may also mean the arrang
ing of a meeting. Spears v. State, 89 Tex. Cr. 
R. 459, 232 S. W. 326, 328. 

APPO I NTO R. The person who appoints, or 
executes a power of appointment ; as ap
pointee is the person to whom or in whose 
favor an appointment is made. 1 Steph. 
Comm. 506, 507 ; 4 Kent, Comm. 316. 

One authorized by the donor, under the 
statute of uses, to execute a power. 2 Bouv. 
Inst. n: 1923. 

The appointor is the instrument of the do
nor of the power, and the appointee takes un
der the original will or instrument which cre
ates the trust, and not from the donee of the 
power. Barret v. Berea College, 48 R. 1. 258, 
137 A. 145, 147. 

APPO RT. L. Fr. In old English law. 
Tax ; tallage ; tribute ; imposition ; payment ; 
charge ; expenses. Kelham. 

APPORT I O N.  To divide and distribute pro
portionally. School Dist. No. 3, Platte Coun

termination ()f the amount ()f rent to be paid 
when

' 
the tenancy is terminated at some peri

od other than one of the regular intervals for 
the payment of rent. Swint v. McCalmont 
Oil Co., 184 Pa. 202, 38 A. 1021, 63 Am. St. Rep. 
791 ; Gluck v. Baltimore, 81 Md. 315, 32 A. 515, 
48 Am. St. Rep. 515. 

Of I ncu mbrances 

Where several persons are interested in an 
estate, apportionment, as between them, is 
the determination of the respective amounts 
which they shall contribute towards the re
moval of the incumbrance. 

Of Corporate Shares 

The pro tanto division among the subscrib
ers of the shares allowed to be issued by the 
charter, where more than the limited num
ber have been subscribed for. Clarke v. 
Brooklyn Bank, 1 Edw. Ch. (N. Y.) 368 ; 
Haight v. Day, 1 Johns. Ch. (N. Y.) 18. 

Of Common 

A division of the right of common between 
several persons, among whom the land to 
which, as an entirety, it first belonged has 
been divided. 

Of Representatives 

The determination upon each decennial 
census of the number of representatives in 
congress which each state shaiI elect, the cal
culation being based upon the population. 
See Con st. U. S. art. 1, § 2 ; Amend. 14, § 2. 

Of Taxes 

The apportionment of a tax consists in a 
selection of the subjects to be taxed, and, in 
laying down the rule by which to measure the 
contribution which each of these subjects 
shall make to the tax. Barfield v. Gleason, 
111 Ky. 491, 63 S. W. 964. 

APPO RTS EN NATU RE. In F'rench law. 
That which a partner brings into the part
nership other than cash ; for instance, securi
ties, realty or personalty, cattle, stock, or 
even his personal ability and knowledge. 
Arg1. Fr. Merc. Law, 545. 

ty, v. School Dist. No. 2 ,  Platte County, 29 APPORTUM.  In old English law. The reve
Wyo. 80, 2.10 P. 562. nue, profit, or emolument which a thing brings 

APPORT I ON M ENT. The division, partition, 
or distribution of a subject-matter in pro
portionate parts. Co. Litt. 147 ; 1 Swanst. 
37, n. ; 1 Story, Eq. Jur. 475a; Hunt v. Calla
ghan, 32 Ariz. 235, 257 P. 648, 649. 

Of contracts 

The ' allowance, in case of a severable con
tract, partially performed, of a part of the 
entire consideration proportioned to the de
gree in which the contract was carried out. 

to the owner. Commonly applied to a corody 
or pension. Blount. 

APPOSA L  O F  S H E R I FFS. The charging 
them with money received upon their account 
in the exchequer. St. 22 & 23 Car. II. ; Cow
ell. 

APPOSER. An officer in the exchequer, cloth
ed with the duty of examining the sheriffs in 
respect of their accounts. Usually called the 
"foreign apposer." Termes de la Ley. The 
office is now abolished. 

Of Rent APPOST I LLE, or APOST I LLE. In French 
The allotment of their shares in a rent to law, an addition or annotation made in the 

each of several parties owning it. The de- margin of a writing. Merl. Repert. 
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APPRAISA L. A valuation or an estimation See Stodder v. Rosen Talking Mach. Co. , 247 
of value of property by two disinterested' per- Mass. 60, 141 N. E. 569, 571. As used in a 
sons of suitable qualifications. Jacobs v. decree enjoining operation of a cotton oil mill 
Schmidt, 231 Mich. 200, 203 N. W. 845, 846. in such manner as to throw out lint in "ap-

. . preciable" quantities, "appreciable" may be 
APPRA I SE. In practIce. To fix or set a prIce . practically synonymous with unreasonable. 
or value upon ; to fix and st�te t�e. true v�l- Buckeye Cotton Oil Co. v. Ragland (C. C. A.) 
ue of a thmg, and, usually, m wrItmg. Vm- 11 F (2d) 231 234 
cent v. German Ins. Co., 120 Iowa, 272, 94 N. 

. , .  

W. 458. To value property ' at what it is A P P R E C I ATE. To estimate justly ; to set a 
worth. Tax Commission of Ohio v. Clark, 20 price or value on. f�olmes v. Connell's Es
Ohio App. 166, 151 N. E. 780, 781. In a stat- tate, 207 Mich. 663, 175 N. W. 148, 149 ; Brace 
ute directing officers to "appraise all taxable v. Black, 125 Ill. 33, 17 N. E.  66. When used 
property at its f'ull an·d tnte value in money," with reference to the nature and effect of an 
tlie words italicized add nothing to  the mean- act, "appreciate" may be synonymous with 
ing of the statute ; Cocheco Mfg. Co. v. Straf- "know" or "understand." Western Indem
ford, 51 N. H. 455, 482. nity Co. v. MacKechnie (Tex. Civ. App.) 214 

To "appraise" money means to count. In re S. 'V. 456, 460. 
Hollinger's Estate, 259 Pa. 72, 102 A. 409. 

APPRAI SEMENT. A just and true valua
tion of property. A valuation set upon prop
erty under judicial or legislative authority. 
Cocheco Mfg. Co. v. Strafford, 51 N. H. 482. 
A valuation or estimation of the value of 
property. Uttlehead v. Sheppard, 123 Okl. 
29, 251 P. 60, 62. 

An "arbitration" presupposes a controver
sy or difference to be decided, and the arbi
trators proceed in a judicial way. On the 
other hand, an appraisal or valuation is gen
erally a mere auxiliary feature of a contract 
of sale, the purpose of which is not to adjudi
cate a controversy but to avoid one. Thomp
son v. Newman, 36 Cal. App. 248, 171 P. 982, 
983. 

A PPRA ISER. A person appointed by com
petent authority to make an appraisement, to  

A P P R E C I AT I O N  IN VALUE.  Appreciation 
in the value of property has reference to the 
so-called unearned increment, and does not 
include that added value of the property made 
by extensions and permanent improvements. 
People ex reI. Adirondack Power & Light Cor
poration v. Public Service Commission, 193 
N. Y. S. 186, 189, 200 App. Div. 268. 

A P P R E H E N D. To take hold of, whether 
with the mind, and so to conceive, believe, 
fear, dread, Trogdon v. State, 133 Ind. 1, 32 
N. E. 725 ; or actually and 'bodily, and so to 
take a person on a criminal process ; to seize ; 
to arrest, Hogan v. Stophlet, 179 Ill. 150, 53 
N. E. 604, 44 L. R. A. 809. 

To understand. Golden v. State, 25 Ga. 527, 
531. To ,be conscious or sensible of. Collins 
v. Liddle, 67 Utah, 242, 247 P. 476, 479. 

ascertain and state the true value of goods or A PPREHENS I O. Lat. In the civil and old 
real estate. English law. A taking hold of a person or 

The title of "appraiser" carries with it a thing ; a pprehension ; the seizure or capture 
significance that he is to be the judge of the of a person. Calvin. 
evidence he desires submitted to him on the ' One of the varieties or subordinate forms 
question of valuation, in cases fairly treated of occupaUo, or the mode of acquiring title 
by him. In re Gibert's Estate, 160 N. Y. S. to things not belonging to any one. 
213, 214, 96 Misc. Rep. 401. 

G ene,ral Appraisers 

Appraisers appointed under an act of con
gress to afford aid and assistance to the col
lectors of customs in the appraisement of 
imported merchandise. Gibb v. Washington, 
10 Fed. Cas. 288. 

Merchant App'raisers 

Where the appraisement of an invoice of 
imported goods made ,by the revenue officers 
at the custom house is not satisfactory to the 
importer, persons may be selected (under this 
name) to make a definitive valuation ; they 
must be merchants engaged in trade. Auf
fmordt v. Hedden (C. C.) 36 Fed. 360 ; Oelber
man v. Merritt (C. C.). 19 Fed. 408 ; s. c., 123 
U. S. 356, 8 Sup. Ct. 151, 31 L. Ed. 164. 

APP REC I AB LE. Capable of being esti· 
mated ; percepti'ble. Fisher v. Los Angeles 
Pacific Co.t ,21 Cal. App. 677, 132 P; 767, .. ;769. 

A PPREH ENSI ON. 

In Practice 

The seizure, taking, or arrest of a person 
on a criminal charge. The term "apprehen
sion" is applied exclusively to criminal cases, 
and "arrest" to both criminal and civil cases. 
Cummings v. Clinton County, 181 Mo. 162 , 79 
S. "V. 1127 ; Ralls County v. Stephens, 104 
Mo. App. 115, 78 S. W. 291 ; Hogan v. Stoph
let, 179 Ill. 150, 53 N. E. 604, 44 L. R. A. 809 ; 
People v. Martin, 188 Cal. 281, 205 P. 121, 
123, 21 A. L. R. 1399. 

I n  the Civil Law 
A physical or corporal act, (corpu8,) on the 

part of one who intends to acquire possession 
of a thing, by which he brings himself into 
such a relation to the thing that he may sub
ject it to his exclusive control ; or by which 
he obtains the physical ability to exercise 
his power over th� thing whenever ·be pleases. 
OJ,le of the requisites to the acquisition of JU-
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dicial possession', and by which, when accom
panied by intention, (a.nimus,) possession is 
acquired. l\Iackeld. Rom. Law, §§ 248, 249, 
250. 

APPREND RE. A fee or profit taken or re
ceived. Cowell. 

APPRENT I C E. A person, usually a minor, 
bound in due form of law to a master, to 
learn from him his art, trade, or business, 
and to serve him during the time of his ap
prenticeship. 1 Bl. ' Comm. 42:6 ; 2 Kent, 
Comm. 211 ; 4 Term, 735. Altemus v. Ely, 3 
Rawle (Pa.) 307 ; In re Goodenough, 19 Wis. 
274 ; Phelps v. Railroad Co. , 99 Pa. 113 ; 
Lyon v. 'Vhitemore, 3 N. J. Law, 845 ; Dela
ware, L. & W. R. Co. v. Petrowsky (C. C. A.) 
250 F. 554, 560 ; City of St. Louis v. Bender, 
248 Mo. 113, 154 .s. W. 88, 89, 44 L. R. A. (N:. 
S.) 1072. 

A P PRENT I C E  EN LA LEY. An ancient 
Harne for students at law, and afterwards ap
plied to counsellors, app-rentici ad barra8, 
from which· comes the more modern word 
"barrister." In some of the ancient law
writers the terms apprentice and barrister 
are synonymous. Co. 2d Inst. 214 ; Eunomus, 
Dial. 2, § 53, p. 155. 

A P P RENT I C ESH I P. A contract by which 
one person, usually a minor, called the "ap
prentice," is bound to another person, called 
the "master," to serve him during a pre
scribed term of years in his art, trade, or 
business, in consideration of being instructed 
by the master in such art or trade, and (com
monly) of receiving his support and mainte
nance from the master during such term. 

The term during which an apprentice is 
to serve. 

The statu8 of an apprentice ; the relation 
subsisting between an apprentice and his 
master. 

APPRENT I C I US AD LEGEM. An apprentice 
to the law ; a law student ; a counsellor be
low the degree of serjeant ; a barrister. See 
Apprentice en la Ley. 

A P PR I Z I N G .  In Scotch law. A form of 
process by which a creditor formerly took pos
session of the estates of the debtor in pay
ment of the debt due. It is now superseded 
by adjudications. 

A PPROACH. To come nearer in space. Pez
zoni v. Pezzoni, 38 Cal. App. 209, 175 P. 8.01, 
802 ; IJawrence v. Goodwill, 44 Cal. App. 440, 
186 P. 7;81, 785 ; Weber v. Greellebaum, 270 
Pa. 382, 113 A. 413, 414. Thus, an "approach
ing" street car is one coming near to, in point 
of time and place. Ruffin Coal & Transfer 
Co. v. Rich, 214 Ala. 622, 108 So. 600, 602. 

APPROACH, R I G H T  O F; In international 
law. The right of a ship of war, upon the 
high sea, to draw near to another vessel for 
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the purpose of ascertaining the nationality of 
the latter. The Marianna Flora, 11 Wheat. 
(U. S.) 43, 44, 6 L. Ed. 405. Kent understood 
it to be equivalent to the right of visit. 1 
Kent, Comm. 1;53. And at present the right 
of a pproach has no existence apart from the 
right of visit. 

APPROACH ES. The "approaches" to a 
bridge or viaduct may include embankments, 
grades, or structures of any sort serving as a 
passage or way. Henderson County v. Chi
cago, B. & Q. R. Co., 320 ,Ill. 608, 151 N. E. 
542, 545 ; Starrett v. Inhabitants of Town of 
Thomaston, 126 Me. 205, 137 A. 67, 70. That 
part of the roadway which is essential to 
make the bridge accessible and convenient for 
public use. Person v. Polk County, 193 Iowa, 
733, 185 N. W. 491, 492. Compare State v. 
Great Northern Ry. Co., 136 Minn. 164, 161 
N. W. '506, 508 ; In re Rosedale Ave. in City 
of New York, 162 N. Y. S. 877, 885, 175 App. 
Div. 864. The "approaches" to a rapid transit 
railway tunnel 60 feet below the surface may 
include elevators. City of Boston v. Boston 
Elevated Ry. Co., 213 Mass. 407, 100 N. E. 
601, 600. 

APPRO BATE A N D  REPROBATE. In Scotch 
law. To approve and reject ; to attempt 
to take advantage. of one part, and reject the 
rest. Bell. Equity suffers no person to ap
probate and reprobate the same deed. 1 
Kames, Eg. 317 ; 1 Bell, Comm. 146. The 
doctrine of approbate and reprobate is the 
English doctrine of election. 

A P P RO P R I ATE. To make a thing one's 
own ; to make a thing the subject of prop
erty ; to exercise dominion over an object to 
the extent, and for the purpose, of making it 
subserve one's own proper use or ·pleasure. 
Newhouse v. First Nat. Bank (D. C.) 13 F.(2d) 
887, 889 ; People v. Ashworth, 222 N. Y. S. 24, 
27, 220 App. Div. 498. The term is properly 
used in this sense to denote the acquisition 
of property and a right of exclusive enjoy
ment in those things which before were with
out an owner or were publici juris. United 
States v. Nicholson (D. C.) 12 Fed. 522 ; Wul
zen v. San Francisco, 101 Cal. 15, 35 Pac. 353, 
40 A.m. St. Rep. 17 ; People v. Lammerts, 164 
N. Y. 137, 58 N. E. 22. 

Under a statute punishing any officer of a corpo
ration who fraudulently app'ropriates the money of 
the corporation, "appropriates" embraces every 
mode by which an officer fraudulently or unlawful
ly obtains the property of the corporation. Com
monwealth v. Dow, 217 Mass. 473, 105 N. E. ' 995, 996, 
And under similar statutes, it may be synonymous 
with " convert." State v. Hoff, 29 N. D. 412, 150 N. 
W. 929, 930. 

To destroy property is to "appropriate" it within 
the meaning of a constitutional prohibition against 
taking private property for public use without just 
compensation. Little Falls F1bre Co. v. Henry Ford 
& Son, 217 N. Y. S. 534, 540, 127 Mise. Rep. 834. See, 
also, American Woolen Co. v. State, 211 N. Y. S. 
149. 166, 125 Misc. Rep. 186. 



APPROPRIATE 

To prescribe a particular use for particular 
moneys ; to designate or destine a fund or 
property for a distinct use, or for the pay
ment of a particular demand. Whitehead v. 
Gib<bons, 10 N. J. Eq. 235 ; State v. Bordelon, 
6 La. Ann. 68 ;  Western Union Telegraph CO. 
V. Buchanan (Tex. Civ. App.) 248 S. W. 68, 
70. 

In its use with reference to payments or mon
eys, there is room for a distinction between this 
term and "apply." The former properly denotes 
the setting apart of a fund or payment for a par
ticular use or purpose, or the mental act of resolv
ing that it shall be so employed, while "apply" sig
nifies the actual expenditure of the fund, or using 
the payment, for the purpose to which it has been 
appropriated. Practically, however, the words are 
used interchangeably. 

To allot, assign, or set apart, or apply to 
a particular use or purpose. Jennings v. Kin
sey, 308 Mo. 265, 271 S. W. 786, 787. 

Where a sale is of goods not specified at the time 
the contract is made, the goods are said to be "ap
propriated" to the contract when they are identi

. fied and applied irrevocably to the contract. E. L. 
Welch Co. v. Lahart Elevator eG., 122 Minn. 432, 
142 N. W. 828, 830. 

Also used in the sense of distribute ; in this 
sense it may denote the act of an executor or 
administrator who distributes the estate of 
his decedent among the legatees, heirs, or 
others entitled, in pursuance of his duties 
and according to their respective rights. 

A PPRO PRIAT I O N .  The act of appropriating 
or setting apart ; prescribing the destination 
of a thing ; design.ating the use or applica
tion of a fund. 

I n  Public Law 

The act by Which the legislative department 
of government designates a particular fund, 
or sets apart a specified portion of the public 
revenue or of the money in the public treas
ury, to be applied to some general object of 
governmental expenditure, (as the civil serv
ice list, etc.,) or to some individual purchase 
or expense. State v. Moore, 50 Neb. 88, 69 
N. W. 373, 61 Am. St. Rep. 538 ; Clayton v. 
Berry, 27 Ark. 129 ; State v. Carter, 31 Wyo. 
401, 226 P. 690, 693 ; Blaine County Inv. Co. 
v. Gallet, 35 Idaho, 102, 204 P. 1066, 1067. 
An element of the definition of "appropria
tion" is that the money appropriated be out 
of the general revenues of the state. Black 
and White Taxicab Co. v. Standard Oil Co., 
25 Ariz. 381, 218 P. 139, 144. An "ex
penditure" is the expending, a laying out of 
money, disbursement, and is not the same as 
an "appropriation," the setting apart or as
signment to a particular person or use. Grout 
V. Gates, 97 Vt. 4314, 124 A. 76, 80. 

When money is appropriated (t. e., set 
apart) for the purpose of . securing the pay
ment of � specific dept or class of debts, or 
for an individual . purchase or obJect of ex-
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pense, it Is said to 'be specifically appropriat
ed for that purpose. 

A specific appropriation is an act of the 
legislature by which a named sum of money 
has been set apart in the treasury, and de
voted to the payment of a particular de
mand. Stratton v. Green, 45 Cal. 149. 

I n  General 

-Ap propriation of land. The act of selecting, 
devoting, or setting apart land for a par
ticular use or purpose, · as where land is ap� 
propriated for public buildings, military res, 
ervations, or other public uses. McSorley v. 
Hill, 2 Wash. St. 638, 27 Pac. 552 ; Murdock 
V. Memphis, 7 Cold. (Tenn.) 500 ; Jackson 
v� Wilcox, 2 Ill. 360. Sometimes also applied 
to the taking of private property for public 
use in the exercise of the power of eminent 
domain. Railroad Co. v. Foltz (C. C.) 52 Fed. 
629 ; Sweet v. Rechel, 159 U. S. 380, 16 Sup. 
Ct. 43, 40 L. Ed. 188 ; N. Ward Co. v. Board 
of Street Com'rs of ·City of Boston, 217 Mass. 
381, 104 N. E. 965, 966. In this sense it may 
refer merely to physical occupation and con
template payment prior thereto, in contra
distinction to "taking," referring to a legal 
taking and presupposing payment after dam
ages are due. Keller v. City of Bridgeport, 
101 Conn. 669, 127 A. 508, 511. 

"Appropriation" under' the Civil Code has 
been said to be but another form of prescrip
tion. City of San Bernardino v. City of 
Riverside, 186 Cal. 7, 198 P. · 784, 787. 

-Appropriation of payments. This means the 
application of a payment to the discharge of 
a particular debt. Thus, if a creditor has two 
distinct debts due to him from his debtor, 
and the latter makes a general payment on 
account, without specifying �t the time. to 
which debt he intends the payment to apply, 
it is optional for the creditor to appropriate 
(apply) the payment to either of the two debts 
he pleases. Gwin v. McLean, 62 Miss. 121 ; 
Martin v. Draher, 5 Watts (Pa.) '544. 
-Ap propriation of water. An appropriation of 
water flowing on the public domain consists 
in the capture, impounding, or diversion of it 
from its natural course or channel and its 
actual application to some ibeneficial use pri
vate or personal to the appropriator, to the 
entire exclusion (or exclusion to the extent of 
the water appropriated) of all other persons. 
To constitute a valid appropriation, there 
must be an intent to apply the water to some 
beneficial use existing at the time or contem
plated in the future, a diversion from the 
natural channel by means of a ditch or canal, 
or some other open physical act of taking 
possession of the water, and an actual ap
plication of it within a reasonable time to 
SOIlle useful or beneficial purpose. Murphy v. 
Kerr (D. C.) 296 F. 536, 542 ; Snow v. Abalos, 
18 N. M; 681; 140 P:l044, lM8 ; In re Water 
Rights in Silvies River, 115 Or. 27, 237 P. 
822, 836 ; Low v., Rizor, 25 Or. 551, 37 Pac. 
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82 ;  Clough v. Wing, 2 Ariz. 371', 17 Pac. 453 ; 
· Offield v. Ish, 21 Wash. 277, 57 Pac. 809 ;  Res
ervoir Co. v. People, 8 Colo. 614, 9 Pac. 794 ; 
McCall v. Porter, 42 Or. 49, 70 Pac. 820 ; Mc
Donald v. Mining Co., 13 Cal. 220. 

I n  English Ecclesiastical Law 

The perpetual annexing of a benefice to 
some spiri tual corporation either sole or ag
gregate, being the patron of the living. 1 BI. 
Comm. 3084 ; 3 Steph. Comm. 70-75 ; 1 Crabb, 
Real Prop. p. 144, § 129. Where the annexa
tion is to the use of a lay person, it is usually 
called an " impropriation" (q. v.). 1 Crabb, 
Real Prop. p. 145, § 130. There have been no 
appropriations since the dissolution of monas
teries. 

A P P RO P R IATO R. One who makes an ap
propriation ; as, an appropriator of water. 
Lux v. Haggin, 69 Cal. 255, 10 Pac. 736. 

I n English Ecclesiastioal Law 

A spiritual corporation entitled to the prof
its of a benefice. 

ApPROVA L. The act of confirming, ratifying, 
sanctioning, or consenting to some act or thing 
done by another. Melton v. Cherokee Oil & 
Gas Co., 67 Okl. 247, 170 P. 691, 697 ; Ellison 
v. Oliver, 147 Ark. 252, 227 S. W. 586, 588 ; 
Rooney v. South Sioux City, 111 Neb. 1, 195 N. 
W. 474, 475. "Approval" implies knowledge 
and exercise of discretion after knowledge. 
State v. Duckett, 133 S. C. 85, 130 S. E. 340, 
342. 

The act of a judge or magistrate in sanc
tioning and accepting as satisfactory a hond, 
security, or other instrument which is re
quired by law to pass his inspection and re
ceive his approbation before it becomes oper
ative. 

APPROVE. To confirm, ratify, sanction, or 
consent to s'ome act or thing done by another. 
Board of Education of City of Hutchinson v. 
Reno Community High School, 124 Kan. 175, 
257 P. 957, 959 ; Tibbens v. Clayton (D. C.) 288 
F. 393, 394. "Approve" is therefore distin
guishable from "authorize," meaning to per
mit a thing to be done in future. Gray v. Gill, 
210 N. Y. S. 658, 660, 125 Misc. 70. 

The act of approval "imports the act of 
passing judgment, the use of discretion, and 
the determination as a deduction therefrom" ; 
to confirm, ratify, sanction, or consent to some 
act or thing done by another. 

To regard or pronounce as good ; think or 
judge well of ; to be pleased with ; commend. 
Melton v. Cherokee Oil & Gas Co., 67 Okl. 247, 
170 P. 691, 697. 

"Approve" often implies the exercise of 
sound judgment or discretion ; Cunningham 
v. Oommissioner of Banks, 249 Mass. 401, 144 
N. E. 447, 455 ; Key v. Board of Education of 
Granville County, 170 N. O. 123, 86 S. E. 1002, 
1003 ; but not necessarily so ; Better Built 
Homes & Mortgage Co. v. Nolte, 211 Mo. App. 
601, 249 S. W. 743, 745. 

To take to one's proper and . separate use. 
To improve ; to enhance the value or profits 
of anything. To inclose and cultivate common 
or waste land. 

To appro.ve common or waste land is to 
. inclose and convert it to the purposes of hus

bandry, which the owner might always do, 
provided he left common sufficient for such 
as were entitled to it. St. Mert. c. 4 ;  St. 
Westm. 2, c. 46 ; 2 Bl. Comm. 34 ;· 3 BI. Comm. 
240 ; 2 Steph. Comm. 7 ;  3 Kent, Comm. 406. 

I n Old C riminal Law 

To accuse or prove ; to accuse an accom� 
plice by giving evidence against him. 

APPROVED I N D O RSED NOTES. Notes in
dorsed by another person than the maker, for 
additional security, the indorser being satis
factory to the payee. Mills v. Runt, 20 Wend. 
(N. Y.l 431. 

APPROVEM ENT. By the common law, ap
provement is said to be a species of confes
sion, and incident to the arraignment of a 
prisoner indicted for treason or felony, who 
confesses the fact before plea pleaded, and 
appeals or accuses others, his accomplices 
in the same crime, in order to obtain his own 
pardon. In this case he is caned an "approv
er," or "prover," "probator," and the party 
appealed or accused is called the "appellee." 
Such approvement can only be in capital of
fenses, and it is, as it were, equivalent to an 
indictment, since the appellee is equally called 
upon to answer it. Gray v. People, 26 Ill. 
344 ; Whiskey Cases, 99 U. S. 599, 25 L. Ed. 
399 ; State v. Graham, 41 N. J. Law, 15, 32 
Am. Rep. 174. 

APPROVER. L. Fr. To approve or prove ; 
to vouch. Kelham. 

APPROV ER, n. 

I n  Real Property Law 

Approvement ; improvement. "There can 
be no approver in derogation of a right of com
mon of turbary." 1 Taunt. 435. 

In Crimi nal Law 

An accomplice in crime who accuses others 
of the same offense, and is admitted as a wit
ness at the discretion of the court to give evi
dence against his companions in guilt. He is 
vulgarly called "King's Evidence." 

He is one who confesses himself guilty of 
felony and accuses others of the same crime 
to save himself from punishment. . Myers v. 
People, 26 Ill. 175. See Antithetarius. By the 
old law, if he failed to convict those he ac
cused he was at once hung. It is said that · 
they usually failed. 1 Pike, Rist. of Cr. 286. 

I n  Old English Law 

Certain men sent into the several counties 
to increase the farms (rents) of hundreds and 
wapentakes, which formerly were let at a cer
tain value to the sheriff. Cowell. 
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Bailiffs of lords in their franchises. Sher- ployed in leases for the purpose of including 
iffs were called the king's "approvers" in 1 any easements or servitudes used or enjoyed • 
Edw. III. st. 1, c. 1. Termes de la Ley, 49. with the demised premises. Riddle v. Little-

Approvers in the Marches were those who field, 53 N. H. 508, 16 Am. Rep. 388. It in
had license to sell and purchase beasts there. eludes the opportunity to look through a win. dow, and obtain light and air from it. Agalias 
APPROX I MATE. Used in the sense of an es- v. Hirschfield, 99 N. J. Eq. 622, 133 A. 526, 

. timate :merely, meaning more or less, but 528. 
about and near the amount, quantity, or dis- Real property cannot be appurtenant to real 
tance specified. Ross v. Keaton Tire & Rub- property. Hurley v. Liberty Lake Co., 112 
ber Co., 57 Cal. App. 50, 206 P. 645, 646 ; Stock- Wash. 207, 192 P. 4, 5. 
burger v. Brooker, 33 Ga. App. 676, 127 S. E. 
663. Near to ; about ; a little more or less ; 
close. Kleiman v. Orion Knitting Mills, 139 
Md. 550, 115 A. 857, 858 ; Texas Employers' 
Ins. Ass'n v. Fitzgerald (Tex. Civ. App.) 292 
S. W. 925, 927. But where blueprints fur
nished prospective bidders on municipal 
bridge cdnstruction show depth of bed rock 
at a certain number of feet "approximate," 
such word covers only negligible deviations 
from entire accuracy, and not substantial vari
ations. City of Richmond v. I. J. Smith & Co., 
119 Va. 198, 89 S. E. 123, 126. "Approximate
ly" is very nearly synonymous with "proxi
mately," and an instructio.n on the causal re
lation between the injury and the alleged neg
ligence, though using the former instead of 
the latter, is not prejudicially erroneous. P. 
B. Arnold Co. v. Buchanan, 60 Ind. App. 626, 
111 N. E. 2()4, 207. 

APPURT ENANT. Belonging to ; accessory 
or incident to ; adjunct, appended, or annex
ed to ; answering to acoessorium in the civil 
law. 2 Steph. Comm. 30 note. 

A thing is deemed to be incidental or ap

pn'rtenant to land when it is by right used 
with the land for its benefit, as in the case of 
a way, or water-course, or of a passage for 
light, air, or heat from o.r across the land of 
another. Civil Code Cal. § 662. Mattix v. 
Swepston, 127 Tenn. 693, 155 S. W. 928, 930. 

In common speech, appurtenant denotes 
annexed or belonging to ; but in law it de
notes an annexation which is of convenience 
merely and not o.f necessity, and which may 
have had its origin at any time, in both which 
respects it is distinguished from appendant 
(q. v.). Balcar v. Lee County Cotton Oil Co. 
(Tex. Oiv. App.) 193 S. 'V. 1094, 1095. 

. 

APPRUARE. To take to one's use or profit. APRAX I A. See Aphasia. 
Cowell. 

APPU LSUS. In the civil law. A driving to, as 
of cattle to water. Dig. 8, 3, 1, 1. 

APPURTENANCE. That which belongs to 
something else ; an adjunct ; an appendage ; 
something annexed to another thing more 
worthy as principal, and which passes as in
cident to it, as a right of way or other ease
ment to land ; an ,out-house, barn, garden, or 
orchard, to a house or messuage. Cohen v. 
Whitcomb, 142 Minn. 20, 170 N. W. 851, 852 ; 
Foil v. Board of Drainage Com'rs of Big Cold 
Water Drainage Dist. No. 1 of Cabarrus COUI)
ty, 192 N. C. 652, 135 S. ill. 781, 782 ; First Nat. 
Bank v. L,abit, 161 La. 719, 109 So. 400 ; 
Dixson v. Ladd, 32 S. D. 163, 142 N. W. 259, 
260, 46 L. R. A. (N. S.) 206, Ann. Cas. 1916A, 
253 ; Olark v. Koesheyan, 26 Oal. App. 305, 
146 P. 904, 9005 ; Meek v. Breckenridge, 29 
Ohio St. 642 ; Harris v. Elliott, 10 Pet. 54, 9 
L. Ed. 333 ; Humphreys v. McKissock, 140 
U. S. 304, 11 Sup. Ct. 779, 35 L. Ed. 473 ; Far-
mer v. Water 00., 56 Cal. 11. 

' 
Appurtenances of a ship include whatever 

is on board a ship for the objects of the voyage 
and adventure in which she is engaged, be
longing to her owner, such as boats and ca
ble ; Briggs v . Strange, 17 Mass. 405 ; a rud
der and cordage ; 5 B. & Ald. 942 ; fishing
stores ; chronometers. 

Appurtenant is. substantially the same in 
meaning as acce88ory, but it is more technical
ly used in relation to property, and is the more 
appropriate word for, a conveyance, being em .. 

APROVECHAM I ENTO. In Spanish law. 
Approvement, or improvement and enjoyment 
of public lands. As applied to pueblo lands, 
it has particular reference to the commons, 
and includes not only the actual enjoyment of 
them but a right to such enjoyment. Hart 
v. Burnett, 15 Cal. 530, 566. 

APT. Fit ; suitable ; appropriate. 

APT T I M E. Apt time sometimes depends up
on lapse of time ; as, where a thing is reqaired 
to be done at the first term, or within a given 
time, it cannot be done afterwards. But the 
phrase more usually refers to the order of pro
ceedings, as fit or suitable. Pugh v. York, 74 
N. C. 383. 

APT WORDS. Words proper to produce the 
legal effect for which they are intended ; 
sound technical phrases. 

APTA V I RO. Fit for a husband ; marriage
able ; a woman who has reached marriageable 
years. 

APUD ACTA. Among the acts ; among the 
recorded proceedings. In the civil law, this 
phrase is applied to appeals taken orally, in 
the presence of the judge, at the time of judg
ment or sentence. Credit Co., Ltd�, v. Arkan
s,as Cent. Ry. Co., 9 S. Ct. 107, 108, 128 U. S. 
258, 32 L. Ed. 448. 

AQUA. In the civil and old English law. Wa

ter ; sometiIries a stream Ol' water-course. 



AQUA JE ST IVA. In Roman law. Summer A RALIA. Plowlands. Land fit for the plow. 
water ; water that was used in summer only. Denoting the character of land, rather than its 
Dig. 43, 20, 1, 8, 4. condition. Spelman. 

Aqua cedit solo. Water, follows the land. A ARATOR. .A. plowman ; a farmer Oof arable 
sale of land will pass the water which covers land. 
it. 2 Bl. Comm. 18 ; Co. Litt. 4� 

A RATRUM TERRJE. In DId English law . .A. 
AQUA C U RRENS. Running water. plow 'Of land ; a plowland ; as much land as 

Aqua currit et de,bet curre're, ut currere solebat. 
Water runs, and ought to run, as it has used 
to run. 8 BuIst. 839 ; 3 Kent, Comm. 439. A 
running stream should be left to flow in its 
natural channel, without alteration Dr diver
sion. A fundamental maxim in the law of 
water-courses. 

AQUA D U LC IS, or F R I SCA. Fresh water. 
Reg. Orig. 97 ; Bract. fols. 117, 135. 

AQUA FO NTAN EA. Spring water. Fleta, 
lib. 4, c. 27, § 8. 

AQUA PROFLU E NS. Flowing or running 
water. Dig. 1, 8, 2. 

AQUA QUOT I D I A NA. In Roman law. Daily 
water ; water that might be drawn at all 
times of the year, (qua qui.s quotidie P088it uti, 
si vellet.) Dig. 43, 20, 1-4. 

AQUA SALSA. Salt water. 

AQUJE D UCT US. In the civil law. .A. servi
tude which consists in the right to' carry water 
by means of pipes or conduits over or through 
the estate of another. Dig. 8, 3, 1 ;  Inst. 2, 3. 
AQUJE HA UST US. In the civil law. A servi
tude which consists in the right to draw water 
from the fDuntain, pool, or spring of another. 
Inst. 2, 3, 2 ;  Dig. 8, 3, 1, 1. 

AQUJE I MM I TTEN DJE. A civil law easement 
or servitude, consisting in the right of one 
whose house is surrounded with other build
ings to cast waste water upon the adjacent 
roofs o.r yards. Similar to the common law 
easement of drip. Bellows v. Sackett, 15 Barb. 
(N. T.) 96. 

AQUAG I UM.  A canal, ditch, or water course 
running through marshy grounds. A mark or 
ga uge placed in or on the banks of a running 
stream, to indicate the height of the water, 
was called "aquagaugVtl-m." Spelman. 

A QUAT I C  R I G HTS. Rights which individu
als have to the use of· the sea and rivers, for 
the purpose Df fishing and navigation, and also 
to the soil in the sea and rivers. 

A RABANT. They plowed. A term of feudal 
law, applied to! those who. held by the tenure 
of plowing and tilling the lord's lands within 
the manor. Cowell. 

A RA H O. In feudal law. To make oath in 
the church or some other ho.ly place. All 
oaths were made in the church upon the relics 
of saints, according to' the Ripuarian laWs. 
Cowell ; Spelman. 

could be tilled with one plow (or by a single 
"arator" or plowman). Whishaw. 

ARATU RA TERRJE. The plowing of land by 
the tenant, or vassal, in the service of his lord. 
Whishaw. 

. 

AR'AT U RI A. 
arable land. 

Land suitable fOor the plow ; 
Spelman. 

A R B I TER. A person chosen t'O decide a con
troversy ; an arbitrator, referee. 

A perSOll bound to decide according to the 
rules of law and equity, as distinguished from 
an arbitrator, who may proceed wholly at his 
own discretion, eo that it be according to. the 
judgment of a sound man. Cowell. 

Aecol'ding to Mr. Abbott, the distinction is 
as follows : "Arbitrator" is a technical name 
of a person selected with reference to an es
tablished system for friendly determination 
of contro.versies, which, though not judicial, is 
yet regulated by law ; so. that the powers and 
duties of the arbitrator, when once he is chos
en, are prescribed by law, and his doings may 
.be judicially revised if he has exceeded his 
authority. "Arbiter" is an untechnical desig
nation of a person to whom a controversy is 
referred, irrespective of any law to g'Overn the 
decision ; and is the proper WDrd to signify 
a referee of a question outside of Dr above 
municipal law. 

But it is elsewhere said that the distinctiDn 
between arbiters and arbitrators is not ob
served in modern law. Russ. Arb. 112. 

I n  thel Roman Law 

A judge invested with a discretiDD \lry pow
er. A person appointed by the prretor to. ex
amine and decide that class of causes or ac
tions termed "bonce fidei," and who had the 
power of judging according to the principles 
of equity, (em cequo e.t bono ;) distinguished 
fr'om the judem, (q. v.,) who. was bound to. de
cide acco.rding to. strict law. Inst. 4, 6, 80, 31. 
ARBI TRAGE. Transactions Df bankers and 
mercantile houses by which stocks or bills are 
bought in one market and sold in another for 
the sake of the profit arising from a difference 
in price in the two. markets. 

A R B I TRAM ENT. The award or decisiDn of 
arbitrators upon a matter of dispute, which 
has been submitted to. them. 'Termes de da 
Ley. 

ARB I TRAM ENT A N D  AWARD. A plea to 
an action brought for the same cause which 
had been submitted to arbitratiDn and on 
which an award had been made. Wats. Arb. 
256. 



Arbitramentu m mqu u m  trfbult cuique suum . A 
just arbitration renders to every one his own. 
Noy, Max. 248. 

A R B I T RA R I LY. See Arbitrary. A finding 
that certain orders were "arbitrarily" given 
by an engineer in charge of a public improve
ment did not amount to a finding that they 
were given in bad faith, fraudulently, or 
through ignorance or incompetency. First 
Savings & Trust Co. v. Milwaukee County; 
158 Wis. 207, 148 N. W. 22, 33. 

A R B ITRAR I NESS. Conduct or acts based 
alone upon one's will, and not upon any 
course of reasoning and exercise of judgment. 
Boyle v. Rock Island Coal Mining Co., 125 
Okl. 137, 256 P. 883, 887. 

A R B I TRARY. Not supported by fair, solid, 
and substantial cause, and without reason 
given. Treloar v. Bigge, L. R. 9 Exch. 155 ; 
Thomas v. Mills, 117 Ohio St. 114, 157 N. E,. 
488, 490, 54 A. L. R. 1220. Not governed by 
any fixed rules or standard. People ex reI. 
Hultman v. Gilchrist, 188 N. Y. S. 61, 65, 114 
Misc. 651. A discrimination is not arbitrary 
in a legislative sense Unless it is outside of 
the wide discretion that the Legislature may 
exercise. State v. Cannon, 125 Wash. 515, 
217 P. 18, 19. And see Birmingham Ry., Light 
& Power Co. v. Kyser, 203 Ala. 121, 82 So. 
151, 155. 

AR,B I TRARY GOVERNM ENT. The differ
ence between a free and an arbitrary govern
ment is that in the former limits are aSSigned 
to those to whom the administration is com
mitted, but the latter depends on the will of 
the departments or some of them. Kamper v. 
fIa wkins, 1 Va. Cas. 20, 23. 

A R B I TRARY POWER. Power to act accord
ing to one's own will ; especially applicable 
to power conferred ' on an administrative offi
cer, who · is not furnished any adequate de
termining principle. Fox Film Corporation 
v. Trumbull (D. C.) 7 F.(2d) 715, 727. 

A R B I T R ARY P U N I SH M EN T. That punish
ment whiCh is left to the decision of the judge, 
in distinction from those defined by statute. 

ARBI TRAT I ON. The investigation and de
termination of a matter or matters of differ
ence between contending parties, by o;}e or 
more unofficial persons, chosen by the parties; 
and called arbitrators, or referees. This defi
nition was adopted in Temple . v. Riverland 
Co. (Tex. Civ. App.) 228 S. W. 605, 608. ' 

The submission of a disputed matter to se
lected parties and the substitution of their 
award or decision for the judgment of a court. 
Morgan v. Teel, 109 Okl. 17, 234 P. 200, 201. 
See, also, Fargo v. Reighard, 13 Ind. App. 39, 
39 N. E. 888, 41 N. E. 74 ; Duren v. G�chell, 
55 Me. 241 ; Henderson v., Beaton, 52 Tex. 
43 ; B()ydEm v. Lamb, 152 Mass. 416, 25 N. E. 
609 ; In re Curtis-Castle Arbitration, 64 Conn. 
501, 30 A. 769, 42 Am. St� Rep. 200 ; Atlantic 
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Fruit Co. v. Red Cross Line (D. C.) 276 F. 319 ; 
Red Cross Line v. Atlantic Fruit Co., 264. U. 
S. 109, 44 S. Ct. 274, 68 L. · Ed. 582. 

For cases decided und'er the United States Arbi
tration Act, 9 USCA, "Arbitration," enacted Feb. 12, 
1925, see The Silverbrook (D. C.) 18 F.(2d) 144 ; The 
FredensbrO' (D. C.) 18 F. (2d) 983 ; D�nielsen v. En
tre Rios Rys. Co. (D. C.) 22 F.(2d) 326. . 

OompuJ.,sory arbitration is that which oc
curs when the consent of one of the parties 
is enforced Iby statutory provisions. Wood v. 
City of Seattle, 23 Wash. 1, 62 Pac. 135, 52 
L. R. A. 369. 

Voluntary arbitration is by mutual and free 
consent of the parties. 

The 8ubmi88icm is an agreement by which parties 
agree 'to submit their differences to the decisiO'n of 
a referee or arbitratO'rs. It is S()metimes termed a 
reference. 3 M. & W. 816 ; McManus v. McCulloch, 
6 Watts (Pa.) 357 ; Stewart v. Cass, 16 vt. 663, 42-

Am. Dec. 534 ; Howard v. Sexton, 4: N. Y. 157. As 

to' "final submission," see In re Gitt, 125 N. Y. S. 
369, 140 App. Div. 382. 

In a wide sense, "arbitration" may embrace the 
whO'le method of thus settling controversies, and 
include all the various steps. But in a more strict 
use, the term denotes only the submission ana hear
ing, the decision being separately spoken of, and 
called an "award." An award is the judgment or 
decision of arbitrators or referees on a matter sub
mitted to' them. It is alS(} the writing containing 
such judgment. Cowell : Terme8 de kL Ley; Jenk. 
137. See Award. 

As distinguished from a.ppraisal, an arbitration 
presupposes a contrO'versy or a difference to be tried 
and decided. On th.e other hand, an appraisal or 
valuatiO'n is generally a mere a.uxiliary feature, as 
of a contract of sale, the purpose o( which is not 
to' adjudicate a controversy but to avoid one. ' 
ThO'mpson v. Newman, 171 P. 982, 983, 36 Cal. App. 
248 ; Luedinghaus Lumber Co. v. Luedingbaus (C. 
C. A.) 299 F. 111, 113 ; Webster v. Van Allen, 2.16 N. 
Y. S. 552, 555, 217 App. Div. 219 : Dworkin v. Caledo
nian Ins. Co., 285 Mo. 342, 22S S. W. 846, 848 ; Tole
do S. S. Co. v. Zenith Transp. Co., 184 F. 391, 106 
C. C. A. 501. 

Arbitration strictly applies to' cases where the par
ties agree beforehand to abide by the award, while 
"conciliation" is the term used where there is no 
agTeement, but the efforts are made by some indif
ferent party as a mediator to prO'mote an agreement 
between the parties. 

With reference to labor matters, the in
vestigation and determination of disputed 
matters between employers and employees 
(often called "labor arbitration"). As to ' fed
eral legislation, which is necessarily limited 
to disputes affecting interstate commerce, see 
45 USCA § 10 et seq. 
ARB ITRAT I O N C LAUSE. A clause inserted 
in a contract providing for compulsory arbi
tration in case of dispute as to rights or lia
bilities under it ; ineffectual if it purports to 
oust the courts of jurisdiction entirely. See 
Perry v. Cobb, 88 Me. 435, 34 A. 278, 49 L. R. 
A. 389� 

, 

ARB ITRAT I ON OF EXCHANGE. This takes 
place where a merchant pays his debts in one 
country by a bill of exchange .upon another. 
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ARBITRATOR. A private, disinterested per
son, chosen by the parties to a disputed ques
tion, for the purpose of hearing their conten
tion, and giving judgment between them ; to 
whose decision (award) the litigants submit 
themselves either voluntarily, or, in some 
cases, compulsorily, by order of a court. Gor
don v. U. S., 7 Wall. 195, 19 L. Ed. 35 '; Mobile 
v. Wood (C. C.) 95 Fed. 538 ;  Burchell v. 
lVIarsh, 17 How. 349, 15 L. Ed. 96 ; Miller v. 
Canal Co., 53 Barb. (N. Y.) 595 ; Fudickar v. 
Insurance Co., 62 N. Y. 399. 

"Referee" is of frequent modern use as a 
synonym of arbitrator, but is in its origin of 
broader signification and less accurate than 
arbitrator. 

ARBITRI OS. In Spanish and Mexican law. 
Taxes imposed by municipalities on certain 
articles of merchandiSe, to defray the general 
expenses of government, in default of reve
nues from "proprios" (q. v.), 1. e., lands owned 
by the municipality, or the income of which 
was legally set apart for its support. Some
times used in a wider sense, as meaning the 
resources of a town, including its privileges 
in the royal lands as well as the taxes. Es
criche Dict. ; Sheldon v. Milmo, 90 Tex. 1, 36 
S. W. 413. 

A R B I T R I U M. The decision of an arbiter, or 
arbitrator ; an award ; a judgment. 

Arbitrium est j udicium.  An award is a judg-
ment. Jenk. Cent. 137. 

' 

Arbitriu m  est j udicium boni viri, secundum mqu
um et bonum. An award is the judgment of a 
good man, according to justice. 3 Bulst. 64'. 

ARBOR. Lat. A tree ; a plant ; something 
larger than an herb ; a general term includ
ing vines, osiers, and even reeds. The mast of 
a ship. Brissonius. Timber. Ainsworth ; 
Calvinus, Lex. 

In a technological sense, "arbor" denotes 
the core consisting of an iron pipe over which 
is spread a thin coating of damp sand and 
which is inserted in the mold use(l in casting 
iron pipe. Casey-Hedges Co. v. Gates, 139 
Tenn. 63, 201 S. W. 760, 761, L. R. A. 1918B, 
184. 
ARBOR C I V I LIS. A genealogical tree. 
Coke., Inst. 

ARBO'R CONSANG U I N ITAT I S. A table, 
f<ormed in the shape of a tree, showing the 
genealogy of a family. See the arbor civilis 
of the civilians and canonists. Hale, Com. 
Law, 335. 

Arbw du m crescit, l ignum dum crescere nescit. 
[That which is] a tree while it grows, [is] 
wood when it ceases to grow. Cro. Jac. 166' ; 
H<0b. 77b, in margo 

ARBOR F I NAL IS. In old English law. A 
boundary tree ; a tree used for' making a 
boundary line. Bract. fols. 167, 207b. 

AReA. Lat. In the civil law. A chest or 
coffer ; a place for keeping money. Dig. 30, 
30, 6 ;  Id. 32, 64. Brissonius. 

ARCANA I M PERI I .  State secrets. 1 Bl. 
Comm. 337. 

A RCAR I US. In civil and old English law. A 
treasurer ; a keeper of public money. Cod. 
10, 70, 15 ; Spelman. 

' 

ARCH A I O N O M IA. A collection of Saxon 
laws, published during the reign of Queen 
Elizabeth, in the Saxon language, with a Lat
in version by Lambard. 

A RCH B I SH O P. In English ecclesiastical 
law. The chief of the clergy in his province, 
having supreme power under the king or 
queen in all ecclesiastical causes. He has al
so his own diocese. in which he exercises epis
copal jurisdiction, as in his province he ex
ercises archiepiscopal authority� In: England 
he is addressed as Most Reverend. 
A RCH D EACON. A dignitary of the Anglican 
church who has ecclesiastical jurisdiction im
mediately subordinate to that of the bishop, 
either throughout the whole of his diocese or 
in some particular part of it. He is a minis
terial officer ; 1 Bla. Com. 383. He is address
ed as Venerable. 

ARCH D EACON'S CO URT. In English eccle
siastical law. A court held before a judge 
appointed by the archdeacon, and called his 
official. Its jurisdiction comprises the grant
ing of probates and administrations, and ec
clesiastical causes in general, arising within 
the archdeaconry. It is the most inferior 
court in the whole ecclesiastical polity .of 
England. 3 Bl. Comm. 64 ;  3 Steph. Comm. 
430. 

ARCH D EACON RY. A division of a diocese, 
and the circuit of an archdeacon's jurisdic
tion. 

A RCH ERY. In feudal law. A service of 
keeping a bow for the lord's use in the defense 
of his castle. Co. Litt. 157. 

A RCHES COURT. In English ecclesiastical 
law. A court of appeal belonging to the Arch
bishop of Canterbury, the judge of which is 
called the "Dean of the Arches," because his 
court was anciently held in the church of 
Saint Mary-Ie-Bow, (Sancta Maria de Arcu-

" 

bUB,) so named from the steeple, which is rais
ed upon pillars built arch wise. The court 
was formerly held in the hall belonging to 
the College of Civilians, commonly called 
"Doctors' Commons." It is now held in West
minster Hall. Its proper jurisdiction is only 
over the thirteen peculiar parishes · belonging 
to the archbishop in London, but, the office 
of Dean of the Arches having been for a long 
time united with that of the archbishop's prin
cipal official, the Judge of the Arches, in right 
of such added office, it receives and deter
mines appeals from the sentences of all infe-
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rior ecclesiastical courts within the province. 
3 Bl. Comm. 64. 

ARCH ETYPE. The original from which a 
copy is made. 

ARC H I CAPELLAN US. L. Lat. In old Eu
ropean law. A chief or high chancellor, (sum
mus cancella;rf,u.s.) Spelman. 

ARCH I TE CT. One who makes plans and 
specifications for a building and superintends 
its construction. Payne v. De Vaughn, 77 
Cal. App. 399, 246 P. 1069, 1071. 

ARCH I VES. The Rolls ; any place where an
cient records, charters, and evidences are 
kept. In libraries, the private depository. 
Cowell ; Spelman. 

The derivative meaning of the word (now 
the more common) denotes the writings them
selves thus preserved ; thus we say the ar
chives of a college, of a monastery, a public 
office, etc. Texas M. Ry. Co. v. Jarvis, 69 Tex. 
537, 7 S. W. 210 ; Guillbeau v. Mays, 15 Tex. 

' 410. 

ARCH I V I ST. The custodian of archives. 

ARCTA ET SALVA CUSTO D I A. Lat. In 
strict (or close) and safe custody or keeping. 
When a defendant is arrested on a ca,pia.s ad 
satisfaciendum, (ca. sa.,) he is to be kept arcta 
et salva custodio 3 Bl. Comm. 415. 

A R D E NT SP I R I TS. Spirituous or distilled 
liquors. SarIls v. U. S., 152 U. S. 570, 14 Sup. 
Ct. 720, 38 L. Ed. 556 ; U. S. v. Ems (D. C.) 51 
Fed. 808 ; State v. Townley, 18 N. J. Law, 311. 
State v. Centennial Brewing Co., 55 Mont. 
500, 179 P. 296, 297. It has been held that 
this phrase, in a statute, does not include al
cohol, which is not a liquor of any kind. 
State v. Martin, 34 Ark. 340. But under Laws 
Va. 1918, c. 388, §§ 1, 49, 58, liquids, mixtures, 
and preparations which will produce intoxi
cation, as defined in the prohibition act, are 
"ardent spirits" condemned by the act wheth
er or not they contain alcohol. Christian v. 
Commonwealth, 132 Va. 616, 111 S. E. 130 ; 
Bragg V. Commonwealth, 133 Va. 645, 112 S. 
E. 609, 610. 

ARD O U R. In old English law. An incendi- ' 
ary ; a house burner. 

• ARE, n. A surface measure in the French 
law, in the form of a square, equal to 1076.441 
square feet. 

ARE, 'V. The word "are," where the court 
char.ged, "But the law says you are to take his 
testimony in the light of the fact that he is a 
defendant and interested in the result," does 
not have the same force as the word "must." 
Williams v. State, 18 Ala. App. 4'73, 93 So. 57, 
59. ' 

, 

AREA. An inclosed yard or opening in a 
house ;' an open place adjoining a house. 1 
Chit., Pro 176. 
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In the civil law. A vacant space in a city ; 
a place not built upon. Dig. 50, 16, 211. 

The site of a house ; a site for building ; the 
space where a house has stood. The ground 
on which a house is built, and which remains 
after the house is removed. Brissonius ; Cal
vin. 

"Area" in geometry means the superficial 
contents of any figure. State v. City of Poly
technic (Tex. Civ. App.) 194 S. W. 1136, 1140. 

The word "area" has a somewhat elastic 
meaning. Originally it meant a broad piece 
of level ground, but in modern use it can 
mean any plane surface, the inclosed space 
on which a building stands, the sunken space 
or court giving ingress and affording light to 
the basement of a building, a particular ex
tent of surface. State V. Armstrong, 97 Neb. 
343, 149 N. W. 786, 788, Ann. Cas. 1917A, 554. 

AREA L  G E O LO GY. That branch of geology 
which pertains to the distribution, pOSition, 
and form of the areas of the earth's surface, 
occupied by different sorts of rock or different 
geologic formations, and to the making of 
geologic maps. Lewis V. Carr, 49 Nev. 366, 
246 P. 695, 696. 

A REAWAY. As used in an ordinance regu
lating the construction of areaways under any 
sidewalk, "areaway" was equivalent to cellar 
or room under the sidewalk. State v. Arm
strong, 97 Neb. 343, 149 N. W. 786, 788, Ann. 
Cas. 1917 A, 554. 

ARENALES. In Spanish law. Sandy beach
es ; or grounds on the banks of rivers. White, 
Recop. b. 2, tit. 1, C. 6. 

A R E N DATOR. A farmer or renter ; in some 
provinces of Russia, formerly one who farm
ed the public rents or revenues ; a "crown 
arendator" is one who rents an estate belong
ing to the crown. 

AREN I FO D I NA. In the civil law. A sand
pit. Dig. 7, 1, 13, 5. 
ARENTA RE. Lat. To rent ; to let out at a 
certain rent. Cowell. Arentatio . .  A renting. 

AREOPAG I TE. In ancient Greek law. A 
lawyer or chief judge of the Areopagus in 
capital matters in Athens ; a tribunal so call
ed after a hilI or slight eminence, in a street 
of that city dedicated to Mars, where the 
court was held in which those judges were 
wont to sit. Wharton. 

ARETRO. In arrear ; behind. Also written 
a retro. 

ARG. An abbreviation of a,rgtte1uLo. 

ARGENT. 'In heraldry. Silver. 

ARGENTAR I US (pZ., Argentarii). In the Ro
man law, a money lender or broker ; a dealer 
in money ;  a banker. ArgentariUm, the in
strument of the loan, similar to the modern 
word "bond" or "note." 
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ARGENTAR I US M I LES. A money porter in is of the greatest force in law. ,Co. Litt. 213b; 
the English exchequer, who carries the money 6 .Coke, 6.0. 
from the lower to the upper exchequer to Ibe 
examined and tested. Spelman. 

ARGENTE US. An old French coin, answer
ing nearly to the English shilling. Spelman. 

ARGENTUM. Silver ; money. 

Argumentum a m ajorl ad m inus  negative no·n 
valet ; valet e converso. An argument from 
the greater to the less is of no force nega
tively ; affirmatively (or conversely) it is. 
Jenk. Cent. 281. 

Argu mentu m a simiti valet In lege. An argu
ARGENTUM ALBUM. Bullion ; un coined ment from a like case (from analogy) is good 
silver ; common silver coin ; silver coin worn in law. Co. Litt. 191. 
smooth. Cowell ; Spelman. 

ARGENTUM O E I .  God's money ; God's 
penny ; money given as earnest in making a 
·bargain. Cowell. 

ARG U EN DO. In arguing ; in the course of 

Argu m entu m ab auctoritate est fortissim u m  in 
lege. An argument from authority is the 
strongest in the law. "The book cases are the 
best proof of what the law is." Co. Litt. 
254a. 

the argument. A statement or observation Argu m entum ab impossibili valet in lege. An 
made by a judge as a matter of argument or argument drawn from an impossibility is 
illustration, but not directly bearing upon the forciible in law. Co. Litt. 92a. 
case at bar, or only incidentally involved in 
it, is said (in the reports) to be made arguen.do, 
or in the abbreviated form, argo 

Argum entu m ab inconve-n ienti est vaUdum in 
lege ; q u ia lex non permittit aliquod inoonven iens. 
An argument drawn from what is inconven

ARGUM ENT. An effort to establish belief ient is good in law, because the law will not 
by a course of reasoning. . permit any inconvenience. Co. Litt. t}tia, 258. 

In rhetoric and logic, an inference drawn 
from premises, the truth of which is indis
putable, or at least highly probable. 

Argu mentum ab i nconvenienti pluri m llm valet 
[est va.lidu m] in lege. An argument drawn 
from inconvenience is of the greatest weight 
[is forcible] in law. Co. Litt. 660" 97o" 152b, 
25Sb ; Broom, Max. 184. If there be in any 
deed or instrument equivocal expressions, and 
great inconvenience must necessarily follow 
from one construction, it is strong to show 
that such construction is not according to the 
true intention of the grantor ; ibut where 
there is no equivocal expression in the instru
ment, and the words used admit only of one 
meaning, arguments of inconvenience prove 
only want of foresight in the grantor. 3 
Madd. 540 ; 7 Taunt. 49-6. 

The argument of a demurrer, special case, 
appeal, or other proceeding involving a ques
tion of law, consists of the speeches of the op
posed counsel ; namely, the "opening" of the 
counsel having the right to begin, (q. v.,) the 
speech of his opponent, and the "reply" of the 
first counsel. It answers to the trial ' of a 
question of fact. Sweet. But the submission 
of printed briefs may technically constitute 
an argument. Malcomb v. Hamill, 65 How. 
Prac. (N. Y.) '506 ; State v. Oalifornia Min. 
Co., 13 Nev. 2.09. Also, the opening statement 
to a jury is part of the argument. State v. 
�IcCaskill. 173 Iowa, 563, 155 N. W. 976, 
977. AR I BA N N U M. In feudal law. A fine for not 

setting out to join the army in obedience to 
ARGUMENT AB I N CO NVEN I EN T I .  An ar-: the summons of the king. 
gument arising from the inconvenience which 
the proposed construction of the law would 
create. 

ARG UM E NTAT I VE. By way of reasoning. 
In pleadillg. Indirect ; inferential. Steph. 

PI. li9. 
I 

A pleading is so called in which the state
ment on which the pleader relies is implied 
instead of being expressed, or where it con
tains, in addition to proper statements of 
facts, reasoning or arguments upon those 
facts and their relation to the matter in dis
pute, such as should be reserved for presen
tation at the trial. 

ARI E,RBAN. or ARAI ERE:"'BAN. An edict of 
the ancient kings of France and Germany, 
commanding all their vassals, the noblesse, 
and the vassals' vassals, to enter the army, 
or forfeit their estates on refusal. Spelman. 
See, also, Arrier Ban. 

A R I MAN N I . A medireval term for a class 
of agricultural owners of small alledial farms, 
which they cultivated in connection with 
larger farms belonging to their lords, paying 
rent and service for the latter, and being un
der the protection of their superiors. Mil
itary tenants holding lands from the emperor. 
Spelman. 

Argu mentu m a com m u n iter acciden tibus in jure 
frequens est. An argument drawn from things ARI SE. To come into existence or action. 

commonly happening is frequent in law. A case arising in the land or naval forces is 

Broom, Max. 44. a case proceeding, issuing or springi-ng from 
acts, in violation of the laws and regulations. 

Argu m entum a d ivisione est fortissim u m  in jure. committed while in the forees or service. In 
An argument from division [of the subject] re Bogart, 2 'Sawy. 396, Fed. Cas. No. 1,596. 
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A case "arises" under the Constitution or a 
law of the United States, so as to be within 
the jurisdietion of a federal court whenever 
its correct decision depends on th� construc
tion of either. Cleveland, C., C. & St. L. Ry. 
Co. v. Hirsch (C. C. A.) 204 F. 849, 851 ; Ac
cardo v. Fontenot (D. C.) 2,69 F. 447, 449 ; 
Orr v. Baltimore & O. R. Co., 145 N. Y. S. 378, 
381, 83 Mise. 221 ; City Commission of Bis
marck v. Bismarck Water Supply Co., 47 N. 
D. 179, 181 N. W. 596, 598. 

To accrue. . St. Louis & S. F. R. 00. v. Spil
ler, 274 U. S. 304, 41 S. Ct. 635, e37, 71 L. Ed. 
1060. 

. 

The Codes generally; provide that matters 
constituting the basis of counterclaims must 
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Hyde, 43 Idaho, 625, 253 P. 11M, 1105. See, further, 
Course. 

AR I STOC RACY. A government in which a 
class of men rules supreme. 

A form of government which is lodged in 
a council composed of select members or 
nobles, without a monarch, and exclusive of 
the people. 

A privileged class. of the People ; nobles 
and 'dignitaries ; people of wealth and sta
tion. 

ARISTO-DEMOCRA CY. A form of govern
ment where the .power is divided between the 
nobles (or the more powerful) and the people. 

"arise out of the transaetion" set forth in ARLE'S. Earnest. U�ed in Yorkshire in the 
the co;r:nplaint. For cases eonstruing this phrase "ArIes-penny." Cowell. In Scotland 
phrase, see J. M. & L. A. Osborn Co. v. Ken- it has the same signification. Bell. 
nedy, 185 N. Y. S. 75, 76, 113 Misc. 615 ; 
Benesch v. BeneSch, 173 N. Y. S. 629, 635, 106 ARM O F  T H E  SEA. A portion of  the sea 

Misc. 395 ; Alford v. Thomas (Tex. Civ. App.) projecting inland, in which the tide ebbs and 

238 ,S. W. 270, 272 ; Waldman-Ross Grain Co. flows. 5 Coke, 107. 

v. Davison & Co. (Tex. Civ. App.) 251 S. W. . An arm o� the sea. is c�nsidered as extend-

521 ; Bank of Charleston National BankinO' mg as far mto the mterlOr of a country as 

Ass'n, v. Bank of Neeses: 127 S. C. 210, 119 ' the water of �resh rivers is propelled Iback

S. E. 841, 842 ; Wedderien v. Wood, 62 Cal. wards by the mgress of the tide. Ang. Tide

App, 628, 217 P. 577. 
Waters, 73 ; Hubbard v. Hubbard, 8 N. Y. 

A R I S I N G. "Arising," though having a 
progressive and prospective meaning in some 
circumstances, ordinarily signifies the present 
and most frequently denotes the immediate 
present, and only occasionally implies future 
events or oceurrences. Moore v. Hope N at
ural Gas Co., 76 W. Va. 649, 86 S. E. 564, 566 ; 
North American Co. v. St. Louis & S. F. R. 
00. (D. C.) 288 F. 612, 625. 

Warkmen's Compensation Acts provide for com
pen�ating an employee whose injury is one "aris
ing out of and in the course of the employment." 
These words describe an injury directly and natur
ally resulting in a risk reasonably incident to the 
employment. Thomas v. ProCtor & Gamble Mfg. Co., 
179 P. 3'i2, 374, 104 Kan. 432, 6 .A.. L. R. 445 ; Pierce 

v. Boyer-Van Kuran Lumber & Coal Co., 156 N. W. 
509, 510, 99 Neb. 321, L. R. A. 1916D, 970 ; Emerick 
v. Slavonian Roman Greek Catholic Union, 108 A. 
223, 93 N. J. Law, 282 ; Sparks Milling CO'. v. In
dustrial CommissiO'n, 127 N. E. 737, 738, 293 Ill. 350 ;  
CoronadO' Beach Co. v. Pillsbury, 158 P. 212, 213, 172 
Cal. 682, L. R. A. 1916F, 1164 ; MadO're v. New De
parture Mfg. Co., 104 Conn. 709, 134 A. 259, 260. They 
mean that there must be some causal connectio·n be
tween the conditions under which the employee 
worked and the injury which he received. Fogg's 
Case, 132 A. 129, 130, 125 M.e. 168 ; Dougherty's Case, 
131 N. E. 167, 238 Mass. 456, 16 A. L. R. 1036 ; Elk 
Grove Union High School Dist. v. Industrial ACci
dent Commission of State of California, 168 P. 392, 
W4, 34 .  Cal. App. 589 ; In re McCrary, 192 N. W. 
237, 239, 109 Neb. 796 ;  Chica.go, 1. & L. �y. CO'. v. 
Clendennin, 143 N. E. 303, 304, 81 Ind. App. 323 : 
Lucky-Kidd Mining Co. v. State. Industrial Commis
sion, 236 Po 000, 002, 110 Okl. 'ZT. The words "aris
ing out of employplent" . refer to' the origin of th.8 
c.aU/il6 0f the injury, . while "course of employmtmt" 
refer to .  the time, place, and circumstances under 
which the inj\lry occurred� Hendrix v. Franklin 
' State Bank,··J.M'Tehn. 287', 290 ,S. W. 30 : Walker v. 

196 ; Adams v. Pease, 2 Conn. 484 ; U. S. 
v. Grush, 5 Mason, 290, Fed. Cas. No. 15,268 ; 
Ex parte Byers (D. C.) 32 Fed. 404. See 
Fauces Terrre. 

ARMA. Lat. Arms ; weapons, offen�ive and 
defensi ve ; armor ; arms or cognizances of 
families. 

ARMA DARE. To dub or make a knight. 

ARMA M O LUTA. Sharp weapons that cut, in 
contradistinction to such as are blunt, Which 
only break or bruise. Fleta, lib. 1, c. 33, par. 
6. 

ARMA R EVERSATA. Reversed arms, a pun
ishment for a traitor or felon. Cowell. 

Arma In armatos su mere jura sinunt. The laws 
permit the taking up of arms against armed 
persons. 2 Inst. 574. 

ARMATA V I S. In the civil law. Armed 
force. Dig. 43, 16, 3 ;  Fleta, lib. 4, c. 4. 

AR M ED. A vessel Is "armed" when she is 
fitted with a full armament for fighting pur
poses. She may be equipped for warlike pur
poses, without being "armed." By "armed" 
it is ordinarily meant that . she has cannon: 
but �f she had a fighting crew, muskets, pis
tols, powder, shot, cutlasses, and boarding 
appliances, she might well be said to be 
equipped for warlike purposes, though not 
armed. 2 Hurl. & C. 537 ; Murray · v. The 
Oharming Betsy, 2 Cranch, 121, 2 L. Ed� 208. 

ARMED N E UTRALI TY. An attitude of neu
trality' between belligerents which the neutral 
state'·is prepared to maintain- by armed torce 
if necessary. . 
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ARMED PEACE. A situation in �hich two 
or more nations, while actually at peace with 
each other, are armed for possible or probable 
hostilities. 

ARM I G ER. An armor-bearer ; an esquire. 
A title of dignity belonging to gentlemen au
thorized to bear arms. Cowell. 

In its earlier meaning, a servant who car
ried the arms of a knight. ,Spelman. 

A tenant by scutage ; a servant or valet ; 
applied, also, to the higher servants in con
vents. Spelman. 

ARM I N G O N E'S SE,LF. Equipping one's self 
with a weapon or weapons. Simmons v. State, 
87 Tex. Cr. R. 270, 220 S. W. 554. 

connection, cannot be made to cover · such 
weapons as dirks, daggers, slung-shots, sword
canes, brass knuckles, and bowie-knives. 
These are not milita'ry arms. English v. 
State, 35 Tex. 476, 14 Am. Rep. 374 ; Hill v. 
State, 53 Ga. 472 ; Fife v. State, 31 Ark. 455, 
25 Am. Rep. 556 ; Andrews v. State, 3 Heisk. 
(Tenn.) 179, 8 Am. Rep. 8 ;  Aymette v. State, 
2 Humph. (Tenn.) 154. But a pistol is proper
ly included within the word "arms." ,state v. 
Kerner, 181 N. C. 574, 107 S. E. 222, 224. 

Arms, or coat of arms, signifies insignia, 
i. e., ensigns of honor, such as were formerly 
assumed by soldiers of fortune, and painted 
on their shields to distinguish them ; or 
nearly the same as armorial bearings (q. 'V.). 

ARM I SCARA. An ancient mode of punish- ARMY. The armed forces of a nation intend
ment, which was to carry a saddle at the back ed for military service on land. 
as a token of subjection. Spelman. "The term 'army' or 'armies' has never been 

ARM IST I C E. A suspending or cessation of 
hostilities between belligerent nations or 
forces for a considera,ble time. Commercial 
Cable Co. v. Burleson (D. C.) 255. F. 99, 104. 
The term cannot properly be applied to agree
ments between a government on one side and 
rioters, brigands, and banditti on the other. 
O'Neill v. Central Leather Co., 87 N. J. Law, 
552, 94 A. 789, 790" L: R. A. 1917 A, 276. 

An armistice differs from a mere "suspen
sion of arms" (q. 'V.) in that the latter is con
cluded for very brief periods and for local 
military purposes' only, whereas an armistice 
not only covers a longer period, but is agreed 
upon for political purposes. It is said to ,be 
genera.l if it relates to the whole area of the 
war, and partial if it relates to only a por
tion of that area. Partial armistices are 
sometimes called truces (q. 'V.) but there is no 
hard and fast distinction. 

ARM O R I A L  B EA R I N GS. In'English law. A 
device depicted on the (now imaginary) shield 
of one of the nobility, of which gentry is the 
lowest degree. The criterion of nobility is 
the bearing of arms, or armorial ibearings, 
received from ancestry. 

Armoru m appellatione, non ' solu m  scuta et 
g ladii  et galere, sed et fustes et lapides con .  
tin entur. Under the name of  arms are in
cluded, not only shields and swords and hel
mets, but also clubs and stones. Co. Litt. 162. 

ARMS. Anything that a man wears for his 
defense, or takes in his hands, or uses in his 
anger, to cast at or strike at another. Co. 
Litt. 1f)lb, 162a ; State v. Buzzard, 4 Ark. 18. 

This term, as it is used in the constttution, 
relative to the right of citizens to bear arms, 
refers to the arms of a militiaman or soldier, 
and the word is used in its military sense. 
The arms of the infantry soldier are the mus
ket and bayonet ; of cavalry and dragoons, 
the sabre, holster pistols, and carbine ; of 
the artillery, the field-piece, siege-gun, and 
mortar, with side . arms. The term, in this 

used by congress, so far as I am advised, so as 
to include the navy or marines, and there is 
nothing in the act of 1862, or the circ�stanc
es which led to its passage, to warrant the con
elusion that it was used therein in any other 
than its long established and ordinary sense,
the land force, as distinguished from the navy 
and marines." Ip re Bailey, 2 Sawy. 205, Fed. 
Cas. No. 728. , But see In re Stewart, 7 Rob. 
(N. Y.) 636. 

An "army!' is a. body of men whose business is 
war, while the "militia" i'13 a body of men composed 
of citizens occupied temporarily

' 
in the pursuit of 

civil life, but organized by discipline and drill. 
and called .into the field for temporary military 
service when the exigencies of the oountry require 
ft. Story v. Perkins (D. C.) 243 F. 997, 999, l '  A. L. 
R. 547. And see Brown v. Soldiers' Bonus Board, 
44 R. I. 483, 116 A. 280, 281. 

Regular Army 

"The permanent military establiShment, 
which is maintained both in peace und ,var ac
cording to law." 10 USCA § 3 ;  State v. MoOJ'
head, 102 Neb. 276, 167 N. W. 70, 71. But the 
term as used 'in an insurance certificate mav 
mean simply the regular arIij,y of any cr,U&lt:cy, 
not being construable with reference to the 
congression�l classification of the military or
ganizations of the United States. Huntington 
v. Fraternal Reserve Ass'n of Oshkosh, 173 
Wis. 582, 181 N. W. 819, 820. 

AROMATA R I US. A word formerly used for 
a grocer. 1 Vent. 142. 

AROUND.  "Around" may mean "in the vi
cinity of." Thus, sheep branded "0" on the 
hip or side may be within a mortgage covering 
sheep described as branded "0" around the 
hip bone. :Hawkins v. First Nat. Bank (Tex. 
Civ. App.) 175 S. W. 163, 164. 

ARPEN, Arpent, Arpennus. .A measure of 
land of uncertain quantity mentioned in 
Domesday and other old books ; by some call
ed an "acre," by others "half �n acre," and by 
others a "fll:l'long." Spelman ; Cowell ; 
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Blount. Quoted in McMillan v. Aiken, 205 
Ala. 35, 88 So. 135, 143. 

A French measure of land, containing one 
hundred square perches, of eighteen feet each, 
or about an acre. But the quantity varied in 
different provinces. Spelman. An "arpent" 
is a land measure varying in dimension from 
.84 of an acre to 1.04 acres and to 1.28 acres, 
:lCcordingly as the arpent meant is an arpent 
de Paris, an arpent commun, or an arpent 
d'ordonnance. Troll v. City of St. Louis, 257 
Mo. 626, 168 S. W. 167, 171. 

In Louisiana, the terms "arpent" and "acre" 
are sometimes used interchangeably ; but 
there is a considerable difference, the arpent 
being the square of 192 feet and the acre of 
209 and a fraction. Randolph v. Sentilles, 110 
La. 419, 34 South. 587. 

ARP ENTATOR. A measurer or surveyor of 
land. Cowell ; Spelman. 

ARRA. In the civil law. Earnest ; earnest
money ; evidence of a completed bargain. 
Used of a contract of marriage, as well as any 
other. Spelled, also, Arrha, Arrhce, Arrce, 
Galvin. Of. Arles. 

ARRA I G N .  

I n  Crim inal Practice 

To bring' a prisoner to the bar of the court 
to answer the matter charged upon him in the 
indictment. Tiller v. State, 10 Ala. App. 45, 
64 So. 653, 654. The arraignment (q. v.) of 
a prisoner consists of calling upon him by 
name, and reading to him the indictment, (in 
the English tongue,) and demanding of him 
whether he be guilty or not guilty, and enter
ing his plea. Crain v. United States, 162 U. S. 
625, 16 Sup. Ct. 952, 40 L. Ed. 1097 ; Early v. 
State, 1 Tex. App. 248, 268, 28 Am. Rep. 409 ; 
State v. Brauns'chweig, 36 Mo. 397 ; White
head v. Com., 19 Grat. (Va.) 640 ; United 
States v. McKnight (D. C.) 112 Fed. 982 ; State 
v. Hunter, 181 Mo. 316, 80 S. W. 955 ; State 
v. De Wolfe, 29 Mont. 415, 74 Pac. 1084. 

I n  Old Engl ish Law 

To order, or set in order ; to conduct in an 
orderly manner ; to prepare for trial. To ar-
1-aign an assise was to cause the tenant to be 
ealled to make the plaint, and to set the cause 
in such order as the tenant might be enforced 
to answer thereunto. Litt. § 442 ; 00. Litt. 
262b. 

ARRA I G N M ENT. In criminal practice. Call
ing the defendant to the bar of the court, to 
answer the accusation contained in the indict
ment. Harmon v. State, 8 Ala. App. 311, 62 
So. 438, 440 ;  . Andrews v. State, 196 Ind. 12, 
146 N. E. 817. See Arraign. 

. ARRAI GNS, CLERK OF. In English law. 
An assistant to the clerk of assise. 

ARRAMEUR. In old French law. An officer 
emplOyed to superintend the loading of vessels, 
t�nd the safe stowage of ' the cargo. -1 Pet . 

. Adm. · 'Append.' XXV. 

A R RANGEM ENT. A setting in order. 1 El. 
& Bl. 540. 

ARRA N G E M E NT, D E E D  O F. A term used 
in England to express an assignment for the 
benefit of creditors. 

ARRAS. In Spanish law. The donation 
which the husband makes to his wife, by rea
son or on account of marriage, and in con
sideration of the dote, or portion, which he 
receives from her. Miller v. Dunn, 62 Mo. 219 ; 
Cutter v. Waddingham, 22 Mo. 254. 

The property contributed by the husband 
ad sustinenda onera matri-monii (for bearing 
the expenses). 

A R RAY. The whole body of jurors summoned 
to attend a court, as they are arrayed or ar
ranged on the panel. Dane, Abr. Index ; 1 
Chit. Crim. Law, 586 ; Com. Dig. ·'Challenge," 
B. Durrah v. State, 44 Miss. 789. 

A ranking, or setting forth in order ; the 
order in which jurors' names are ranked in 
the panel containing them. Co. Litt. 156a ; 
3 Bl. Comm. 359. 

A RRAY ER. An English military officer in 
the early part of the fifteenth century. His 
duties were similar to those of the modern 
Lord Lieutenant of a county. 

A RREA RA G ES. Arrears. 

ARREA RS, or ARREARAG ES. Money un
paid at the due time, as rent behind ; the re
mainder due after payment of a part of an 
account ; money in the hands of an account
ing party. Cowell ; Wiggin v. Knights Of 
Pythias (C. C.) 31 Fed. 122 ; Condit v. Neigh
bor, 13 N. J. Law, 92 ; Board of Education of 
Glen Ellyn Tp. High School Dist. No. 87 v. 
Boger, 291 Ill. 1.91, 125 N. E. 768, 770 ; Inde
pendent Council No. 2, Junior Order of Unit
ed American Mechanics of the District of 
Columbia v. Lucas, 273 F. 320, 322, 50 App. D. 
0. 356. 

"In arrear (arrears)" means overdue and 
unpaid. Hollingsworth v. Willis, 64 Miss. 157, 
8 South. 170. Behind in the payment of that 
which is due. Grand Court of Texas Inde
pendent Order of Calanthe v. Johns (Tex. Civ. 
App.) 181 S. W. 869, 870. 

ARR ECT. To accuse or charge with an of
fense. Arreotati, accused or suspected per
sons. 

A R R E N DA M I E NTO. In Spanish law. The 
contract of letting and hiring an estate or 
land, (heretJad-.) White, Recop. b. 2, tit. 14, 
c. 1. 

ARRENT. In old English law. To let or de
mise at a fixed rent. Particularly used with 
reference to the public domain or crown lands ; 
as where a license was granted to inclose land 
in a fore�t with a low hedge and a ditch, un
der a yearly rent, or where an encroachment, 
originally a purpresture, was allowed to ' re
main 'on the fixing and payment of 'a SUitable 
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compensation to the public for its mainte
nance. 

ARREST. To deprive a person of his liberty 
by legal authority. Taking, under real or as
sumed authority, custody of another for the 
purpose of holding or detaining him to answer 
a criminal charge or civil demand. Davis · & 
Allcott -Co. v. Boozer, 215 Ala. 116, 110 So. 28, 
29, 49 A. L. R. 1307 ; French v. Bancroft, 1 
Metc. (Mass.) 50.2 ; Emery v. Chesley, 18 N. 
H. 201 ; U. S. v. Benner, 24 F'ed. Cas. 10.84 ; 
Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212, 
23 L. R. A. 632 ; Ex parte Sherwood, 29 Tex. 
App. 334, 15 S. W. 812. 

Arrest is well de.scribed in the old books 
as "the beginning of imprisonment, when a 
man is first taken and restrained of his liberty, 
by power of a lawful "varrant." 2 Shep. Abr. 
299 ; Wood, lnst. Com. Law, 575. 

It is the taking, seizing or detaining the 
person of another, touching or putting hands 
upon him in the execution of process, or any 
act indicating an intention to arrest. U. S. v. 
Renner, Bald. 234, 239, Fed. Oas. No. 14,568 ; 
State v. District Court of Eighth Judicial Dist. 
in and for Cascade County, 70. MonL 378, 225 
P. 1000, 1001 ; Hart v. Flynn's Ex'r, 8 Dana 
(Ky.) 190. "An arrest is an imprisonment." 
Blight v. Meeker, 7 N. J. L. 9'7 ; People v. Es
posito, 194 N. Y. S. 326, 118 Misc. 867. As 
used in Bankruptcy Act, § 9 (11 USCA § 27), 
arrest includes "imprisonment." Ex parte 
Harrison (D. C.) 272 F. 543, 544. 

By arrest is to be understood to take the party 
Into custody. To commit is the separate and dis
tinct act of carrying the party to prison, after hav
ing taken him into custody by force of the execu
tion. French v. Bancroft, 1 Metc. (M'ass.) 502. 

As ordinarily used, the terms arrest and attach
mElnt coincide in meaning to some extent ; though 
in strictness, as a distinction, an arrest may be said 
to be the act resulting from the service of an at
tachment. And in the more extended sense which 
is sometimes given to> attachment, including the act 
of taking, it would seem to differ from arrest in that 
it is more peculiarly applicable to a. taking of prop
erty, while arrest is more commonly used in speak
ing of persons. 

Arrest is also applied in some instances to a seiz
ure and detention of personal chattels, especially of 
ships and vessels ; . thus, in admiralty actions a ship 
or cargo is arrested when the marshal has served 
the writ in an action in rem. Williams & B. Adm . 
.Jur. 193 ; Pelham v. Rose, 9 Wall. 103, 19 L. Ed. 602. 

I n Civil Pra,ctioo 

The apprehension of a person by virtue of 
a lawful authority to answer the demand 
against him in a civil action. Gentry v. Grif
fith, 27 Tex. 462. 

One of the means which the law gives the 
creditor to secure the person of his debtor 
while the suit is pending, or to compel him 
to give security for his appearance after 
judgment. La. Code Prac. art. 210.. 

I n  Cri m inal Cases 
The apprehending or detaining of the per

son in order to be forthcoming to answer an 

Alt&'BS'r OF JUDGMENT 

alleged or suspected crime. Quoted and 
adopted, as is also the distinction which fol
lows, in County of Montgomery v. Robinson, 
85 Ill. 174 ; Hogan v. Stophlet, 179 Ill. 150, 
53 N. E. 604, 44 L. R. A. 809 ; Ex parte Sher
wood, 29 Tex. App. 334, 15 S. W. 812. 

The word arrest is said to be more properly 
used in civil cases, and apprenension in crim
inal. Thus, a man is arrested under a capias 
ad respondendum, and apprehended under a 
warrant charging him with larceny. 

Malicious Arrest 

An arrest made willfully and without prob
able cause, but in the course of a regular pro
ceeding. 

Paro,1 Arrest 

One ordered by a judge or magistrate from 
the bench, without written complaint or other 
proceedings, of a person who is present before 
him, and which is executed . on the spot ; as in 
case of breach of the peace in open court. 

Rearrest 

Right of an officer to take without warrant 
on� forcibly freeing himself after arrest, Gross 
v. State, 186 indo 581, 117 N. E. 562, 1  A. L. R. 
1151, or escaping in any manner, Hefler V. 
Hunt, 120. Me. 10, 112 A. 675, or violating 
parole, Massey v. Cunningham, 169 Ark. 410, 
275 S. W. 737, or failing to respond to bond for 
appearance, Porter v. Garmony, 148 Ga. 261, 
9'0 S. E. 426. 

Second Ar'rest 

The "second arrest" forbidden after dis
charge on habeas corpus means an imprison
ment based on the same information and not 
under a new information followed by a lawful 
warrant. Sutton V. Butler, 26 N. Y. Cr. R. 413, 
133 N. Y. S. 936, 74 Misc. 251 ; State V. Riley, 
109 Minn. 437, 124 N. W. 13. See, also, Stair 
V. Heska Arnone Oongregation, 128 Tenn. 190, 
159 S. W. 840,. 841. 

Warrant of Arrest 

A written order issued and signed by a mag: 
istrate, directed to a peace officer or some 
other person specially named, and command
ing him to arrest the body of a person named 
in it, who is accused of an offense. Brown V. 
State, 109 Ala. 70, 20 South. 103. 

A R R EST OF I N QUEST. Pleading in arrest 
of taking the inquest upon a former issue, and 
showing cause why an inquest should not 
be taken. 

A R R EST OF J U D G M ENT. The act of stay
ing a judgment, or refusing to render judg
ment in an action at law, after verdict, for 
some matter intrinsic appearing on the face 
of the record, which would render the judg
ment, if given, erroneous or reversible. 3 Bl. 
Comm. 393 ; 3 Steph. Comm. 628 ; 2 Tidd, Pro 
918 ; Browning V. Powers, 142 Mo. 322, 44 S. 
W. 224 ; People v. Kelly, 94 N. Y. 526 ; Byrne ' 
V. Lynn, 18 Tex. Civ. App. 252, 44 S. W. 311 ; 
Pillsbury Flour Mills Co. v. Walsh, 60 Ind. 
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App. 76, 110 N. E. 96, 00 ;  State v. Kirby, 34 A RRESTMENT J U R ISD I CT I O N I S FUND
S. D.  281, 148 N. W.  533 ; State v .  Christian, A NDIE CAusA. In Scotch law. A process 
101 W. Va. 579, 133 S. E. 329, 330. to bring a foreigner within the jurisdiction of 

It is the fact that a motion in arrest of judgment 
the courts of Scotland. The warrant attaches 

is based on some defect on the face of the record or a foreigner's goods within the jurisdiction, 
and these will not be released unless · caution 
or security be given. 

pleadings which aids in distinguishing it from a 
motion for a new trial. Maddox Coffee Co. v. Mc
Han, 22 Ga. App. 198, 95 S. E. 736. It differs also 
from a motion to set aside a judgment, in that a 
motion in arrest of judgment must be made dur
ing the term when . the judgment was rendered. 
Love v. National Liberty Ins. Co., 157 Ga. 259, 121 
S. E. 648, 650. 

A motion in arrest of judgment is practically a 
demurrer, People v. Cordosco, 77 Cal. App. 780, 246 
P. 461, 462, and has been abolished in some juris
dictions, Mo. Laws 1925, P. 198 ; State v. Sharp (Mo. 
Sup.) 300 S. W. 501. 
ARRESTA N D I S  B O N I S  N E  D I SS I PENTUR. 
In old Bnglish law. A writ which lay for a 
person whose cattle or goods were ta ken by 
another. who during a contest was likely to 
make away with them, and who hud not the 
ability to render satisfaction. Reg. Orig. 126. 

ARRESTA N D O  I PSUM Q U I  PECU N IAM RE
C E P I T. In old Eu::(lish law. A writ whk·h·is
sued for apprehell(lin� a person who had tak
en the kin�'8 prest money to serve in th(' wars, 
and then hid himself in order to avoid going. 

ARR ESTAT I O. In old English law. An ar
rest (q. v.). 
ARRESTEE. In Scotch law. ThE:' pE:'rson in 
whose hands, the movables of another, or a 
debt due to another, are arrested by the cr€'di
tor of the latter hy the process of arrestment. 
2 Kames. Eq. 173. 175. 

Jf, in contempt of the arrestment, he make pay
ment of the sum or deliver the goods arrested to 
the common debtor, he is not only liable criminally 
for breach or the arrestment, but he must pay the 
debt again to the arrester ; . Erskine, Inst. 3. 6. 6. 

. AR RESTER. In Scotch law. One who sues 
out and obtains an arrestment of his debtor's 
goods or movable obligations. Erskine, Inst. 
3. 6. 1. 

A R RESTMENT. In Scotch law. Securing a 
criuiinal's person till trial, or that of a debt
or till he give security judicio sisti. 

The order of a judge, by which he who is 
debtor in a movable obligation to the arrest
er's debtor is prohibited to make payment or 
delivery till the debt due to the arrester be 
paid or secured. Erskine, lnst. 3. 6.  1 ;  1.  2. 
12. 

This word is used interchangeably with at
tachment in the act for the protection of sea
man's wages. U. S. R. S. § 4·536 ; Wilder V. 

ARRESTO FACTO SUPER BON IS M-E RCA
TORU M  A L i EN I G E N O R U M .  In old English 
law. A writ against the goods of aliens found 
within this kingdom, in recompense of goods 
taken from a denizen in a foreign country, 
after denial of restitution. Reg. Orig. 129. 
The ancient civilians called it "clarigatio," 
but by the moderns it is termed "reprisalia." 

ARRET. Fr. A judgment, sentence, or decree 
of a court of competent jurisdiction. 

The term is derived from the French law, 
and is used in Canada and Louisiana. 

Saisie arret is an attaehlll€'nt of property 
in the hands of a third person. Code Pro La. 
art. 209 ; 2 Low. Can. 77 ; 5 id. 198, 218. See 
'·Haisie." 

AR RETTED. Convened before a judge and 
charged with a crime. 

A d  ·rectum malefactorem is, according to 
llracton, to ha ve a malefactor forthcoming 
to be pnt on his trial. 

Imputed or laid to one's charge ; as, no folly 
may be arretted to one under a�e. Bracton, 
1. 3, tr. 2, c. 10 : Cunningham, Diet. ; Cowell. 

AR RHABO. In the civil law. Earnest ; mon
ey given to bind a bargain. Calvin. 

ARR HIE. In the civil law. Money or other 
valuable things ,given by the buyer to the sell
·er, for the purpose of evidencing the con
tract ; earnest. See Arra : Pot-de-vin. 

A.r"rhre sponsalitifE were the earnest or pres
ent given by one betrothed to the other at the 
betrothal. 

A R R I AG E  AN D CAR R I AGE. In En,glish and 
Scoteh law. Indefinite sen'iceR formerly de
mandable from tenant�, hnt prohibited by 
statute, (20 Geo. II. c. 50, §§ 21, 22.) Holt
house ; Ersk. Inst. 2, 6, 42. 

A R R I E R  BAN. In feudal law. A second 
summons to join the lord, addressed to those 
who had neglected the first. A summons of 
the inferiors or vassals of the lord. Spel
man, Gloss. See, also, Arierban. 

A R R I ERE F I EF, or FEE. In feudal law. A 
fief or fee dependent on a superior one ; an' in
ferior fief granted by a vassal of the · king, 
out of the fief held by him. Montesq. Esprit 
des Lois, liv. 31, CC. 26, 32. 

Na.vigation Co., 211 U. S. 239, 29 S. Ct. 58, 53 ARR I ERE VASSAL. In feudal law. The L. Ed. 164, 15 Ann. Cas. 127. The court, aft- vassal of a vassal. er qu(}ting the above definition, held that, . 
though not literally. so, the prohibition:against AR R I VAL. In marine insurance, arrival of 
"attachment or arrestment" must apply:to,ex- a vessel means an arrival for purposes of bus
eclitloli[ after judgment as well as attaclmient l1aess, requiring · an . entry aild · 'clearance · and 
before' it. ' stay at the· port so long as to requlre some 
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of the acts connected with business, and not 

merely touching at a port for advices, or to 
ascertain the state of the market, or being 
driven in by an adverse wind and sailing 
again as soon as it changes. Gronstadt- v. 
Witthoff (D. C.) 15 Fed; 265 ; 'Dalgleish v. 
Brooke, 15 East, 295 ; Kenyon v. Tucker, 17 
R. I. 529, 23 A. 61 ; Meigs v. Insurance Co., 
2 Cush. (Mass.) 439 ; Toler v. White, 1 Ware, 
280, 24 Fed. Cas. 3 ; Harrison v. Vose, 9 How. 
384, 13 L. Ed. 1,79. See, also, F. S. Royster 
Guano Co. v. U. S. (C. C. A.) 18 F.(2d) 4(39, 470. 

"A vessel arrives at a port of discharge when she 
comes, or is brought, to a place where it is intend

ed to discharge her, and where is the usual and 
customary place of discharge. When a vessel is 
insured to one or two ports, and sails for one, the 

risk terminates on her arrival there. If a vessel 
is insured to a particular port of discharge, and is 
destined to discharge cargo successively at two dif
ferent wharves, docks, or places, within that port, 

each being a distinct place for the delivery of car
go, the risk ends when she has been moored twenty
four hours in safety at the first place. But if she 

is destined to one or more places for the delivery 
of cargo, and delivery or discharge of a portion of 
her cargo is necessary, not by reason of her hav
ing reached any destined place of delivery, but as 
a necessary and usual nautical measure, to enable 

her to reach such usual and destined place of de

livery, she cannot properly be considered as hav

ing arrived at the usual and customary place of 

discharge, when she is at anchor for the purpose 

only of using such means as will better enable her 

to reach it. If she cannot get to the destined and 

usual place of discharge in the port because she 

is too deep, and must be lightered to get there, and, 
to aid in prosecuting the voyage, cargo is thrown 
overboard or put into lig,hters, such discharge does 

not make that the place of arrival ; it is only a 
stopping-place in the voyage. When the vessel is 
insured to a particular port of discharge, arrival 
within the limits of the harbo,r does not terminate 

the risk, if the place is not one where vessels are 
discharged and voyages completed. The policy 
covers the vessel through the port navigation, as 

well as on the open sea, until she reaches the des
tilled place." Simpson v. Insurance Co., Holmes, 
137, Fed. Cas. No. 12,886. 

"Arrival of ship," within meaning of bills 
of lading requiring claims to be filed, must 
be construed, where misdelivery is charged, 
as meaning date when cargo is discharged or 
offered for delivery. The Cardiganshire (D. 
C.) 9 F.(2d) 416, 420. 

As to arrival of goods, see Jewett & Sher
man Co. v. Rosenberg Bros. & Co., 182 Wis. 

. 34, 195 N. 'w. 720 ; Boyd v. City of Louisville, 
178 Ky. 354, 198 S. W. 927, 928 ; Rhodes v. 
State of Iowa, 170 U. S. 412, 18 S. Ct. 664, 
42 L. Ed. 1088. 

"Arrival" within the immigration laws 
means compliance witn the requirements en
titling an alien to entry. See 8 USCA §§ 106, 
380. In re Kempson (D. C.) 14 F.(2d) 668, 669. 

A R R I V E. To come to a particular place ; 
to reach a particular or certain place. 
Thompson v. U. S., 1 Brock. ' 411, Fed. Cas. 
No. 13,985 ; 8 B. & C. 119. 

In I nsurance Law 
To reach that particular place or point in 

a harbor which is the ultimate destination of 
a vessel. Meigs v. Insurance Co., 2 Cush. 
(Mass.) 439, 453. 

The words "arrive" and "enter" are , not 
always synonymous ; there certainly may be 
an arrival without an actual entry or attempt 
to enter. United States v. Open Boat, 5 Ma
son, 120, 132, Fed. Cas. No. 15,967. And where 
a vessel from a foreign port, laden with liq
uors, anchored within four leagues of the 
coast, and the master without a permit there
for, allowed part of the cargo to be taken 
away, with the intention of so disposing of 
the entire cargo, the vessel had "arrived" 
within the meaning of Tariff Act 1922, § 586 
(19 USCA § 488). The Cherie (C. C. A.) 13 F. 
(2d) 992, 993, aff The U. S. v. The Cherie '(D. 
C.) 9 F.(2d) 640, 641. 

A R ROGAT I ON .  In the civil law. The adop
tion of a person who was of full age or sui 
juris. 1 Browne, Civil & Adm. Law, 119 ; Dig. 
1, 7, 5 ;  Inst. 1, 11, 3. Reinders v. Koppel
mann, 68 Mo. 497, 30 Am. Rep. 802. 

ARRO N D I SSEM ENT. In France, one of the 
subdivisions of a department. 

ARSIE ET PENSA TIE. Burnt and weigh�d. 
A term formerly applied to money tested or 
assayed by fire and by weighing. 

ARSENALS. Store-houses for arms ; dock
yards, magazines, and other military stores. 

A RSER I N  LE M A I N. Fr. Burning in the 
hand. The punishment by burning or brand
ing the left thumb of lay offenders who claim
ed and were allowed the benefit of clergy, 
so as to distinguish them in case they made 
a second claim of clergy. 5 Coke, 51 ; 4 BI. 
Comm. 367 ; Termes de lOt Ley. 

ARSON. At common law, the malicious burn
ing of the house of another. Co. 3d Inst. 66 ; 
Bish. Cr. L. § 415 ; 4 Bla. Com. 220 ; Curran's 
Case, 7 Gratt. (Va.) 619 ; Ritchey v. State, 7 
Blackf. (Ind.) 168 ; l\-Iary v. State, 24 Ark. 44, 
81 Am. Dec. 60 ; 1 Leach, Cr. Cas. 218 ; People 
v. Fisher, 51 Cal. 319 ; 4 Steph. Comm. 99 ; 
2 Russ. Crimes, 896 ; Steph. Crim. Dig. 298 ; 
State v. Brett, 144 La. 980, 81 So. 461 ; Thacl{
er v. Commonwealth, 219 Ky. 789, 294 S. W. 
491, 492. 

"Arson" at common law and by statute 
consists in willfully and maliciously burning 
or causing to be burned the dwelling house 
of another, or any kitchen, shop, or other out
house that is parcel thereof, or adjoining or 
belonging thereto. State v. Heller, 2 N. J. 
Misc. R. 1023, 126 A. 298, 299 ; Graham v. 
State, 40 Ala. 664 ; Allen v. State, 10 Ohio St. 
300 ; State v. Porter, 90 N. C. 719 ; Hill v. 
Com., 98 Pa. 195 ; State v. McCoy, 162 Mo. 383, 
62 S. W. 991. Whether "house" or "dwelling 
house" be used in defining the crime may be of 
importance in determining whether occupancy 
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is or is not an element. 1 Hale, P. C. 566, 567 ; 
Commonwealth v. Barney, 64 Mass. (10 Cush.) 
478. Some states have expressly eliminated 
occupancy as an element, State v. Snover, 
101 N. J. I./aw, 543, 126 A. 850 ; P. L. 1919, p. 
257 ; while others have made it a distinction 
between degrees of the crime, People v. Prin
cipe, 23 Cal. App. 729, 139 P. 658 ; People v. 
Abrams, 174 Cal. 172, 162 P. 395, 396. 

At common law it must be the house of 
another. 1 Bish. Cr. Law, § 389 ; Norville v. 
State, 144 Tenn. 278, 230 S. W. 966. But it is 
now an offense to burn one's own house under ' 
the statutes of New Hampshire, Arkansas, 
California, and other states. State v. Hurd, 
51 N. H. 176 ; State v. Dinagan, 79 N. H. 7, 
104 A. 33 ; Pub. St. 1901, c. 277, §§ 1-3 
(Pub. Laws 1926, ch. 391, §§ 1-3). State v. 
Blumenthal, 136 Ark. 532, 203 S; W. 36, 37, L. 
R. A. 1918E, 482 ; State v. Hanna, 131 Ark. 
129, 198 S. W. 881, 882 ; Kirby's Dig. §§ 1575-
1578, People v. Simpson, 50 Cal. 304 ; People v. 
Abrams, 174 Cal. 172, 162 P. 395, 397 ; Pen. 
Code § 452. State v. Moore, 61 Mo. 276 ; State 
v. Dworkin, 307 Mo. 487, 271 S. W. 477 ; Rev. 
St. M o. 1919, §§ 3282, 3283 (Mo. St. Ann. §§ 
4036, 4037). N. J. Crimes Act, § 123, as amend
ed by P. L. 1919, p. ' 257. Com. v. Levine, 82 
Pa. Super. Ct. 105, 18 PS § 3026. Clemens 
v. State, 17 Okl. Cr. 274', 187 P. 1100, 1101 ; 
Rev. Laws 1910, §§ 259'8, 2610 (St. 1931, §§ 
1849, 1861). 

In several states, this crime Is divided Into ar
son in the first, second, and third degrees, the first 
degree including the burning of an inhabited dwel
ling-house in the night-time ; the second degree, 
the burning (at night) of a building other than a 
dwelling-house, but so situated with reference to a 
dwelling-house as to endanger it ; the third degree, 
the burning of any building or structure not the 
subject of arson in the first or second degree, or the 
burning of property, hi� own or another's with in
tent to defraud or prejudice an insurer thereof. 
People v. Durkin, 5 Parker, Cr. R. (N. Y.) 248 ; Peo
ple v. Fanshawe, 65 Hun, 77, 19 N. Y. Supp. 865 ; 
State v. McCoy, 162 Mo. 383, 62 S. W. 991 ; State v. 
Jessup, 42 Kan. 422, 22 P. 627. 

A RSU RA. The trial of money by heating it 
after it was coined. 

The loss of weight occasioned by this proc
ess. A pound was said to burn so many 
pence (tot anle'J'e denarios) as it lost by the 
fire. Spelman. The term is now obsolete. 

A RT. A principle put in practice and applied 
to some art, machine, manufacture, or com
position of matter. Earle v. Sawyer, 4 Mason, 
1, Fed. Cas. No. 4,247. See Act Congo July 8, 
1870. 

In the .Jaw of patents, this term means a 
useful art or manufacture which is beneficial 
and which is described with exactness in its 
mode of operation. Such an art can be pro
tected only in the mode and to the ext.ent 
thus described. Smith v. · Downing, 22 Fed. 
Cas. 511 ; Carnegie Steel Co. v. Cambria Iron 
Co. (C. C.) 89 Fed. 754 ; Jacobs V. Baker, 7 
Wall. '297, 19 L. Ed. 200 ;.  Corning v. Burden, 
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15 How. 267, 14 L. Ed. 683 ; David E. Ken
nedy, Inc., V. Beaver Tile & Specialty Co. (D. 
C.) 232 F. 477, 478. 

In seduction cases, " art" means the skill:
ful and systematic arrangement of means for 
the attainment of a desired end. Smith v. 
State, 13 Ala. App. 399, 69 So. 402, 404 ; 
Hayes v. State, 19 Ala. App. 241, 96 So. 647, 

Prior  Art 
In patent law, something that a man skill

ed in the art may by diligence discover. Da
vis-Bournonville Co. v. Alexander Milburn 
Co. (C. C. A.) 1 F.(2d) 227, 231. 

Every business or employment requiring pe
culiar knowledge or experience, and having a 
particular class of persons devoted to its pur
suit, is an "art" or "trade." Detroit Taxicab 
& Transfer Co. v. Callahan (C. C. A.) 1 F.(2d) 
911, 912 ; �ilIer V. State, 9 Okl. Cr. 255, 131 
P. 717, 718, L. R. A. 1915A., 108S. 

ART, WO RDS O F. Words used in a techni
cal sense ; words scientifically fit to carry the 
sense assigned them. 

ART AND PART. In Scotch law. The of
fense committed by one who aids and assists 
the commission of a crime, but who is not the 
principal or chief actor in its actual commis
sion. An accessory. A principal in the sec
ond degree. Paters. Compo 

ARTH EL, A R D H E L, or A R D D E L I O. To 
a vouch ; as if a man were taken with stolen 
goods in his possession he was allowed a law
ful arthel, i. e., vouchee, to clear him of tIle 
felony ; but provision was made against it hy 
28 Hen. VIII. C. 6. Blount. 

ART I C LE. A separate and distinct part of 
an instrument or writing comprising two 01' 
more particulars ; one of several things pre
sented as connected or forming a whole. Car
ter V. Railroad Co., 126 N. C. 437, 36 S. E. 14 ; 
Wetzell V. Dinsmore, 4 Daly (N. Y.) 195. A 
particular object or substance, a material 
thing or a class of things. People v. Epstean, 
170 N. Y. S. 68, 73, 102 Misc. 476 ; U. S. v. 
Doragon Co., 12 Ct. Cust. App. 524, 525 ; U. S. 
V. Closson Co., 12 Ct. Cust. App. 470, 471 ; 
Mulloy V. Humble Oil & Refining Co. (Tex. Civ. 
App.) 250 S. W. 792 (inapplicable to oil well) ; 
A. O. Andersen & Co. v. U. S. (C. C. A.) 284 F. 

542, 543 ("article of food" held applicable to 
entire shipment of a food product in contain
ers, as canned salmon). 

I n  English Ecclesias.tical Law 

A complaint exhibited in the ecclesiastical 
court by way of libel. , The different parts of 
a libel, responsive allegation, or counter al
legation in the ecclesiastical courts. 8 BI. 
Comm. 1oo. 

I n Scotch Practice 

A subject or matter ; competent matter. 
"Article of dittay." 1 Broun, 62. A "point 
of dittay." 1 Swin,t. 128, l29. 



145 

ART ICLED CLERK. In EngUsh law. A 
clerk bound to serve in the office of a solicitor 
in consideration of being instructed in the 
profession. This is the general acceptation 
of the term ; but it is said to be equally ap
plicable to other trades and professions. Reg. 
v. Reeve, 4 Q. B. 212. 

A RT I C LES. I .  A connected series of propo
sitions ; a system of rules. The subdivisions 
of a document, code, book, etc. A specifica
tion of distinct matters agreed upon or es
tablished by authority or requiring judicial 
action. 

2. A statute ; as having its provisions ar
ticula tely expressed under distinct heads. 
Several of the ancient English statutes were 
called "articles," (articuli.) 

3. A system of rules established by legal 
authority ; as articles of war, articles of the 
navy, articles of faith. (See infra.) 

4. A contractual document executed be
tween parties, containing stipulations or 
terms of agreement ; as articles of agree
ment, articles of partnership. 

5. In chancery practice. A formal .  written 
statement of objections filed :by a party, after 
depositions have been taken, showing ground 
for discrediting the witnesses. 

6. In ecclesiastical law. A complaint in 
the form of a libel exhibited to an ecclesias
tical court. See Article. 

AlL'l'IOLES OF ltOUP 

poses, and adopt rules by which to regulate 
their conduct and measure their rights, by 
the provisions of which members may be ad
mitted and expelled, such rules are articles of 
agreement, to which all who have become 
members are parties, and by which they must 
be governed in their relations to the associa
tions. Brown v. Harris County Medical Soc. 
(Tex: Civ. App.) 194 S. W. 1179, 1180. 

ART I CLES O F  ASSO C I AT I O N ,  O R  O F  I N 
CO R P O RAT I O N .  Articles subscribed b y  the 
members of a joint-stock company or cor
poration organized under a general law, and 
which create the corporate union between 
them. Such articles are in the nature of a 
partnership agreement, and commonly specify 
the form of organization, amount of capital, 
kind of Ibusiness to be pursued, location of 
the company, etc. Articles of association are 
to be distinguished from a charter, in that 
the latter is a grant of power from the sov
ereign or the legislature. 

A RT I C LES O F  C O N FED ERAT I O N. The 
name of the instrument embodying the com
pact made between the thirteen original 
states of the Union, before the adoption of 
the present constitution. 

A RT I C LES OF FA I T H. In English law. 
The system of faith of the Cllurch of Eng
land, more ,commonly known as the "Thirty

ART I C LES A P P R O B ATO RY. In Scotch Nine Articles." 
law. That part of the proceedings which cor
responds to the answer to the charge in an 
English bill in chancery. Patel's. Compo 

ARTI CLES O F  I M P EACHMENT. A formal 
written allegation of the causes for impeach
ment ; answering the same office as an in

A R T I CLES I M PROBATO RY. In Scotch law. dictment in an ordinary criminal proceeding. 
Articulate averments setting forth the facts 
relied upon. Bell. That part of the proceed
ings which corresponds to the charge in an 
-English bill in . chancery to set aside a deed. 
Patel's. Compo The answer is called "articles 
approbatory." 

ARTI CLES,. LO RDS O F. A committee of the 
Scottish parliament, which, in the mode of 
its election, and by the nature of its powers, 
was calculated to increase the influence of the 
crown, and to confer upon it a power equiva
lent to that of a negative before debate. This 
system appeared inconsistent with the free
dom of parliament, and at the revolution the 
convention of estates declared it a grievance, 
and accordingly it was suppressed Iby Act 
1690, C. 3. Wharton. 

A RT I C,LES O F  AGREEMENT. A written 
memorandum of the terms of an agreement. 
It is a common practice for persons to enter 
into articles of agreement, preparatory to the 
execution of a formal deed, whereby it is 
stipulated that one of the parties shall convey 
to the other certain lands, or release his right 
to them, or execute some other disposition of 
them. 

When persons form voluntary associations 
for religious, literary, social, or other pur-

BL.LAW DICT.(3n IDD.)-10 

A R T I CLES O F  I NC O R P O RAT I O N.  The in
strument by which a priva�e corporation is 
formed and organized under general corpora
tion laws. People V. Golden Gate Lodge, 1218 
Cal. 257, 60 P. 865. See Articles of Associa
tion. 

ART I C LES O F  PART N E RSH I P. A written 
agreement by which the parties enter into a 
copartnership upon the terms and conditions 
therein stipulated. 

ART I C LES O F  P ERSO NAL PROPERTY. 
As used in a will, "articles of personal prop
erty" meant goods and chattels, not money 
or securities, and hence excluded notes, mort
gages, contracts of sale of real estate, and 
checks. Merrill v. Winchester, 120 Me. 203, 
113 A. 261, 267. 

ART I C LES O F  REL I G I O N. In English ec
clesiastical law. Commonly called the 
"Thirty-Nine Articles ;" a .body of divinity 
drawn up by the convocation in 1562, and 
confirmed by James I. ' 

A RT I C LES O F  R O U P .  In Scotch law. The 
terms and conditions under which property is 
sold at auction. 
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A RT I C LES O F  SEPARAT I O N .  See Separa- A RT I CU LO MORT IS. (Or more commonly 
tiona in. articulo mortis.) At the point of death ; 

in the article of death, whieh means at the 
ART I C LES O F  SET. In Scotch law. An ' moment of death ; in the last struggle or 
agreement for a lease. Paters. Compo agony. Succession of Villa, 132 La: 714, 61 
ART I CLES OF T H E  C LERGY. The title of a 
statute passed in the ninth year of Edward 
II. for the purpose of adjusting and settling 
the great questions of cognizance then exist
ing between the ecclesiastieal and temporal 
courts. 2 Reeve, Hist. Eng. Law, 291-296. 

ART I CLES O F  T H E  NAVY. A system of 
rules prescribed by aet of parliament for the 
government of the English navy ; also, in the 
United States, there are articles for the gov
ernment of the navy _ 

ART I CLES O F  T H E  P EACE. A complaint 
made or exhibited to a eourt by a person who 
mal{es oath that he is in fear of death or 
Ibodily harm from some one who has threaten
ed or attempted to do him injury. The court 
may thereupon order the person complained 
of to find sureties for the peace, and, in de
fault, may commit him to prison. 4 BI. 
Comm. 255. 

So. 765, 770. 

A RT I F I CE. "Artifice" implies craftiness and 
dec�it, and imports some element of moral 
obliquity. Davis V. Boston Elevated Ry. Co., 
235 Mass. 482, 126 N. E. 841, 845. But a rep
resentation contrary to a well-known fact, 
such as a representation that pregnancy will 
not result from natural ' sexual intercourse, 
will not constitute artifice, deception, or prom
ises. Finch V. Gibson, 140 Tenn. 134, 203 S. 
W. 759, 761. 

ART I F I CER. One who buys goods in order 
to reduce them, ;by his own art or industry, 
into other forms, and then to sell them. 
Lansdale V. Brashear, 3 T. B. Mon. (Ky.) 335. 

One who is actually and personally en
gaged or employed to do work of a mechanical 
or physical charaeter, not including one who 
takes contracts for labor to be performed by 
others. Ingram V. Barnes, 7 El. & HI. 135 ; 
Chawner V. Cummings, 8 Q. B. 321. 

One who is master of his art, and whose 
employment consists chiefly in manual labor. 
Whart01J ; Cunningham. 

A R T I CLES O F  U N I O N. In English law. Ar
ticles agreed to, A. D. 1707, by the parliaments 
of England and Scotland, for the union of the 
two kingdoms. They were twenty-five in 
number. 1 BI. Comma 96. A RT I F I C IAL. Created by art, or by law ;  

existing only by force of or in contemplation 
A RT I C LES O F  WA R. Codes framed for the of law. 
government of a nation's army or navy. 

A RT I F I C I A L  FORCE. In patent law. A 
ART I C U LATE A D J U D I CAT I O N. In Seotch natural foree so transformed in character or 
law. Where the creditor holds several dis
tinct debts, a separate adjudication for each 
claim is thus called. 

ART I C U LATE LY. Artiele by article ; by 
distinct clauses or articles ; by separate 
propositi ons. 

ART I C U L I.  Lat. Articles ;  items or heads. 
A term applied to some old English statutes, 
and occasionally to treatises. 

ART I C U L I  CLER I .  "Articles of the clergy" 
(q. v.). See Circumspecte Agatis. 

A RT I C U L I  DE M O N ETA. Articles eoncern
ing money, or the currency. The title of a 
statute passed in the twentieth year of Ed
ward I. 2 Reeve, Hist. Eng. Law, 228 ; 
Crabb, Eng. Law. (Amer. Ed.) 167. 

A RT I CU L I  MAGNJ£ CHARTfE. The pre
liminary articles, forty-nine In number, upon 
which the Magna Oharta was founded. 

A RT I C U L I  SUPER CHARTAS. Articles up
oil the charters. The title of a statute passed 
in the twenty-eighth year of Edward I. st. 3, 
confirming or enlarging many particulars in 
Manna Oharta, and the Oharta de Foresta, 
and appointing a method for enforcing the ob
servan'ce of them, " and -fol' the , punishment of 
offender& 2 Reeve, Hist. Eng'- 'Law, 103, 288. 

energies by human power as to possess new 
capabilities of action ; this transformation 
of a natural force into a force practically new 
involves a true inventive act. Wall v. Leck, 
60 Fed. 555, 13 C. C. A. 630. 

ART I F I C I A L  P ERSO NS. Persons created 
and devised ,by human laws for the purposes 
of society and government, as distinguished 
from natural persons. Corporations are ex
amples of artificial persons. 1 Bl. Comma 123. 
Chapman v. Brewer, 43 Neb. 890, 62 N. W. 
320, 47 Am. St. Rep. 779 ; Smith v. Trust Co., 
4 Ala. 568. 

A RT I F I C I Al. PRESU M PT I O NS. Also ealled 
"legal presumptions ;" those which derive 
their foree and effect from the law, rather 
than their natural tendency to produce be
lief. 3 Starkie, Ev. 1235. Gulick V. Loder, 
13 N. J. Law, 72, 23 Am. Dec. 711. 

A RT I F I C IAL SUCCESS I O N .  The succession 
between preQ.ecessors and suceessol'S in a cor
poration aggl',egate or sole. Thomas' ,v. Dakin, 
22 Wend, (N. X:.) 100. 
A R,� I F I C I AL WATER COU R'SE. See Water 
course. 

ARTI F I CIALLY. Technic-ally ;  scientiflcal
I7;;� iSing terms of art. ' A  will or contract 
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is described as "art11lclally" drawn If It Is 
couched in apt and technical phrases and ex
hibits a scientific arrangement. 

A RT I'SAN.  One skilled in some kind of me
chanical craft or art ; a skilled mechanic. 
O'Clair v. Hale, 25 Misc. Rep. 31, 54 N. Y. 
Supp. 386 ; Amazon Irr. Co. v. Briesen, i 
Kan. App. 758, 41 Pac. 1116. As used in lien 
statutes, the term includes the architect, 
Kansas City Southern Ry. Co. v. Wallace, 38 
Ok!. 233, 132 P. 908, 911, 46 L. R. A. (N. S.) 
112, but not a subcontractor, Huffman v. Mc
Donald (Tex. Civ. App.) 261 s. W. 146, 147. 
An optometrist is not an "artisan." Swanz 
v. Clark, 71 Mont. 385, 229 P. 1108. 

ART I ST. Under the Immigration Law May 
19. 1921, § 2, subd. "d" (42 Stat. 5), "artist" 
refers to one skilled in trade or art. U. S. v. 
Commissioner of Immigration at Port of New 
York (C. C. A.) 298 F. 449, 45(}. 

A R U RA. An old English law term, signify
ing a day's work in plowing. 

ARV I L-SU PPER. A feast or entertainment 
made at a funeral in the north of England ; 
ar1,il bread is bread delivered to the poor at 
funeral solemnities, and arvil. arval, or arjaZ, 
the burial or funeral rites. Cowell. 

AS. Lat. In the Roman and civil law. A 
pound weight ; and a coin originally weighing 
a pound, (called also "libra ;") divided into 
twelve parts, called "uncice." 

The parts were reckoned (as may be seen in the 
law, Ser'VUm de hceredibu8, Inst. lib. xiii. Pandect) 
as follows : . uncia, 1 ounce ; 8extanS', 2 ounces : 
trie1l8, 3 ounces :.. quadrans, 4 ounces ; quincunx, 
5 ounces ; 8emi8, 6 ounces ; 8eptunx, 7 ounces ; he8, 
8 ounces ; dodrans, 9 ounces ; dextatn8, 10 ounces : 
deu.nx, 11 ounces. 

Any integral sum, subject to division in 
certain proportions. Frequently applied in 
the civil law to inheritances ; the whole in
heritance being termed "as," and its several 
proportionate parts "8ewtans," "quadran8," 
etc. Burrill. 

The term "as," and the multiples of its 
uncice, were also used to denote the rates 
of interest. 2 BI. Comm. 462, note m.. 

AS. Used as an adverb, etc., "as" means like, 
similar to, of the same kind, in the same man
ner, in· the manner in which. Van Pelt v. 

Hilliard, 75 Fla. 792, 78 So. 693, 697, L. R. A. 
1918E; 639 ; Price v. Skylstead, 69 Mont. 453, 
222 P. 1059, 1060. "As" may also have the 
meaning of because, since, or it being the 
case that ; State v. Rudman, 126 Me. 177, 136 
A. 817, 819 ; in the character or under the 
name of ; State v. Blue, 134 La. 561, 64 So. 
411, 414 ; when ; Shane Bros. & Wilson Co. v. 
Barrett, 71 Ind. App. 313, 124 N. E. 780, 781. 

AS AGA I NST ;  AS B ETWEEN. These words 

AS SOON AS PBAOTIOABLB 

ship between one of them and a third person. 
For instance, the temporary bailee of a chat
tel is entitled to it a8 between himself and a 
stranger, or as against a stranger ; reference 
being made by this form of words to the rights 
of the 'bailor. Wharton. 

AS IS. A sale of goods by sample "as is" 
requires that the goods :be of the kind a.nd 
quality represented, even though they be in a 
damaged condition. Schwartz v. Kohn (Sup.) 
155 N. Y. S. 547, 548. 
AS LO N G  AS. The phrase "as long as life 
doth last," in a will, is tantamount to "for
ever." In re Brown, 119 Kan. 402, 239 P. 
747. 

AS O F  CO U RSE. Under a statute providing 
that an attachment will be dissolved. "as of 
course," upon defendant's entering his appear
ance and filing his answer, the quoted words 
mean when asked by defendant. Pitman v. 
West, 198 Mo. App. 92, 199 S. W. 756, 757. 

AS P ER. "As per" is a sort of law and busi
ness term which is hardly susceptihle of liter
al translation, but which is commonly under
stood to mean, "in accordance with," or "in ' 
&ccordance with the terms of," or "as by the 
contract authorized." Continental Bank & 

Trust Co. v. Times Pub. Co., 142 La. 209, 76 
So. 612, 617, L. R. A. 191tSB, 632. "A crude 
phrase in commercial correspondence, a voided 
in good business style." Krapp, Comprehen
sive Guide to Good English, page 56. 

AS SOO N  AS. This term has a relative mean
ing according to the thing which is to be done. 
Eichelbaum & Smith v. Bishop, 75 Pa. Super. 
Ct. 528, 529. It often denotes merely a rea
sonable time ; Childers v. Brown, 81 Or. 1, 
158 P. 166, 168, Ann. Cas. 1918D, 170 ; In re 
Va ret's Estate, 181 App. Div. 446. 168 N. Y. 
S. 896, 898 ; and it may be the equivalent of 
"whenever" ; School Dist. No. 37 of Rice 
County v. Board of Education of City of 
Lyons, 110 Kan. 613, 204 P. 758, 761. Some
times it means immediately. Columbia Dig
ger Co. v. Rector (D. C.) 215 F. 61'8, 630. 

AS S O O N  AS POSS I B LE. When used with 
reference to the time of performing some act, 
such as the shipment of goods, these words 
mean merely within a reasonable time. Rus
sell Co. v. Spurgeon (Mo. App.) 258 S. 'V. 
10, 12 ; Birmingham Paper Co. v. Holder, 24 
Ga. App. 630, 101 S. E. 692 ; Ingram Day 
Lumber Co. v. Germain Co., 135 Miss. 490, 
100 So. 281, 285 ; Dillinger v. Ogden, 244 Pa. 
20, 9() A. 446, 449 ; Sturges & Burn ;'\ifg. 00. v. 
American Separator Co. , 142 N. Y. S. 69'7, 700, 
158 App. Div. 63. Oontra: National Oash 
Register Co. v. McCann, 140 N. Y. S. 916, 920, 
80 Misc. 165 ("as soon as . possible" requires a 
much more speedy fulfillment than within a 
reasonable time). 

contrast the relative position of two persons, AS SO O N  AS P RACT I CABLE. These words 
with a tacit reference to a different relation- are not synonymous with "as soon as pos-
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sible" ; they mean ordinarily as soon as rea
sonably can be expected ; Texas Employers' 
Ins. Ass'n v. Mummey (Tex. Civ. App.) 200 
S. W. 251, 253 ; or "in due time" ; Texas 
Employers' Ins. Ass'n v. Mummey (Tex. Civ. 
App.) 200 S. W. 251, 252. But the words have 
also been construed as practically synonymous 
with speedily. Roberson v. Weaver, 145 Ga. 
620, 89 S. E. 76·9, 772. 
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ASPECT. View ; object ; possibility. Im
plies the existence of alternatives. Used in 
the phrases "bill with a double aspect" and 
"contingency with a double aspect." 

ASPERS I O NS. "Aspersions" may mean the 
making of calumnious report or may mean 
nothing more than criticism or censure. Fitts 
v. Davis, 269 F. 1018, 1019, 50 App. D. C. 234. 

ASCEN D. To go up ; to pass up or upwards ; ASPHYX IA. In medical jurisprudence. A 
to go or pass in the ascending line. 4 Kent, morbid condition of swooning, suffocation, 
Comm. 393, 397. or suspended animation, resulting in death if 

not relieved, produced by any serious inter
ASC EN DANTS. Persons with whom one is ference with normal respiration (as, the in
related in the ascending line ; one's parents, halation of poisonous gases or too rarified air, 
grandparents, great-grandparents, etc. choking, drowning, obstruction of the air pas-

ASCEN D I ENTES. In Spanish law. Ascend- sages, or paralysis of the respiratory mus-
cles) with a consequent deficiency of oxygen ants ; aseending heirs ; heirs in the aseending 

line. Schm. Civil Law, 259. in the blood. See State v. Baldwin, 36 Kan. 
1, 12 Pac. 328. See Apn<ea. 

ASC ENT. Passage upwards ; the transmis
sion of an estate from the ancestor to the heir 
in the ascending line. See 4 Kent, Comm. 393, 
397. 

ASC ERTA I N .  To fix ; to render certain or 
definite ; to estimate and determine ; to clear 
of doubt or obscurity. Brown v. Lyddy, 11 
Hun, 456 ; Bunting v. Speek, 41 Kan. 424, 21 
Pac. 288, 3 L. R. A. 600 ; Pughe v. Coleman 
(Tex. Civ. App.) 44 S. W. 578 ; Carter County 
v. Huett, 303 Mo. 194, 259 S. W. 1057, 1058. 
To find out by investigation, U. S. v. Carver, 43 
S. Ct. 181, 182, 260 U. S. 482, 67 L. Ed. 361. 
Sometimes it means to "assess", Common
wealth Y. Deford Co., 137 Va. 542, 120 S. E. 
281, 285 ; or to "hear, try, and determine," 
In re Higgins' Estate, 143 N. Y. S. 552, 556, 
81 Misc. 579. 

ASC R I PT I T I US (or ASC R I PT I C I US) . In 
Roman law. A foreigner who had been reg
istered and naturalized in the colony in which 
h� resided. Cod. 11, 47. 

A man bound to the soil but not a slave. 
2 Holdsw. Bist. E. L. 217. See Adscriptitii. 

ASP I R I N. A coal tar product commonly kept 
in drug stores and sold for medicinal pur
poses. It is not a proprietary or patent med
icine, but is a drug or medicine, within a 
statute prohibiting retailing by one not a reg
istered pharmacist. State v. Zotalis, 172 
Minn. 132, 214 N. W. 766, 767. 

ASPO RTAT I O N. The removal of things 
from one place to another. The carrying 
a way of goods ; one of the circumstances req
uisite to constitute the offense of larceny. 4 
Bl. Comm. 231. Wilson v. State, 21 Md. 1 ;  
State v. Higgins, 88 Mo. 354 ; Rex v. Walsh" 
1 Moody, Cr. Cas. 14, 15. Any appreciable 
changing of the location of the property in
volved with felonious ' intent. People v. Ash
worth, 222 N. Y. S. 24, 27, 220- App. Div. 498 ; 
Banks v. State, 133 Ark. 169, 202 S. W. 43, 
44. To constitute "asportation," the thing 
taken must have been in entire or absolute 
possession of taker. People v. Edwards, 72 
Oal. App. 102, 236 P. 944, 949 ; Adams v. 
Commonwealth, 153 Ky. 88, 154 S. W. 381, 
382, 44 L. R. A. (N. S.) 637. 

ASEXUALI ZAT I O N .  See Vasectomy. ASPO RTAV I T. He carried away. Some
AS I D E. On one side ; apart. To set aside. times used as a noun to denote a carrying 
To annul ; to make void. State v. Primm, 61 away. An "asportavit of personal chattels." 
Mo. 171. 2 H. Bl. 4. 

ASK. In an affidavit wherein affiant asks that 
a cause be reinstated and set down for trial, 
"asks" is practically synonymous with 
"moves." Harris v. Chicago House-Wrecking 
Co., 314 Ill. 500, 145 N. E. 666, 669. 

ASI( I N G  A B R I BE. To constitute the crime 
of "asking a bribe," it is not necessary that 
the party solicited shall consent to give the 
bribe, or that there shall be a meeting of the 
minds, or mutual understanding or agree
ment between him and the party asking the 

. bribe ; it being sufficient if the latter is ready 
and willing to enter into the corrupt agree
ment. People v� Powell, 50 CaL App� :48.�' 100 
P. 456,; 458.. 

ASSACH. In old Welsh law. An oath made 
by compurgators. Brown. 

ASSART. In English law. The offense com
mitted in the forest, by pulling up the trees 
by the roots that are thickets and coverts for 
deer, and making the ground plain as arable 
land. It differs from waste, in that waste is 
the cutting down of coverts which may grow 
again, whereas assart is the plucking them 
up by the roots and utterly destroying them, 
so that they can never afterward grow. This 
is not an offense if done with license to con
vert forest' iilto tillage 'ground. eonsult ,Man
WOOd/8 Forest; LaW8, pt. I, p. 171. Wharton. 
See ,Essarter. ' 
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ASSART RENTS. Rents paid to the CrOWD v. Steele, 83 Wash. 470, 145 P. 681 ; People v. Wein, 

for assarted lands. 181 N. Y. S. 753, 754, 196" App. Div. 368. 

ASSASSI NAT I ON. Murder committed for 
hire, without provocation or cause of resent
ment given to the murderer by the person up
on whom the crime is committed. Ersk. lnst. 
4, 4, 45. 

A murder committed treacherously, or by 
stealth or surprise, or by lying in wait. 

ASSATH. An ancient custOJl? in Wells, by 
which a person accused of crime could clear 
himself by the oaths of three hundred men. 
It was abolished by St. 1 Hen. V. c. 6. Cowell ; 
Spelman. 

ASSA U LT. An unlawful offer or attempt 
with force or violence to do a corporeal hurt 
to another. Force unlawfully directed or ap
plied to the person of another under such cir
cumstances as to cause a well-founded appre
hension of immediate peril. Bish. Cr. Law, 
548. Quoted and relied on in Haun v. State, 
22 Old. Cr. 440, 211 P. 1060. See, also, Pen. 
Code Cal. § 240 ; Code Ga. 1882, § 4357 (Pen. 
Code 1926, § 95) ; State v. Staw, 97 N. J. Law, 
349. 116 A. 425. 

An attempt or offer to beat another, with
out touching him ; as if one lifts up his cane 
or his fist" in a threatening manner at anoth
er ; or strikes at him, but misses him. 3 Bl. 
Comm. 120 ; 3 Steph. Comm. 469 ; United 
States v. Hand, 2 Wash. C. C. 435, Fed. Cas. 
No. 15,297 ; Hays v. People, 1 Hill (N. Y.) 351 ; 
Yarberry v. Commonwealth, 209 Ky. 15, 272 
S. W. 24, 25 ; Yates v. State, 22 Ala. App. 
105, 113 So. 87. Any unjustifiable act caus
ing a well-founded apprehension of immedi
ate peril from a force already partially or 
fully put in motion. 4 C. & P. 349 ; 9 id. 
483, 626 ; Com. v. White, 110 Mass. 407 ; 
State v; Crow, 23 N. C. 375 ; Com. v. Eyre, 1 
Sergo & R. (Pa.) 347 ; State v. Sims, 3 Strobh. 
(S. C.) 137 ; State V. Blackwell, 9 Ala. 79: 
See Battery. 

The attempt must be coupled with the ability or 
apparent present ability to execute it. State v. 
Straub, 190 Iowa', 800, 180 N. W. 869, &71 ; Flournoy 
v. State, 25 Tex. App. 244, 7 S. W. 865 ; Lane v. State, 
85 Ala. 11, 4 South. 73(} ;  13 C. B. 860 ; People v. 
Lilley, 43 Mich. 527, 5 N. W. 982 ; Tarver v. State, 43 
Ala. 354 ; State v. Holman, 90 Kan. 105, 132 P. 1175 ; 
Mendenhall v. State, 18 Okl. Cr. 441, 196 p. 736, 739 ; 
State v. Canoolmo, 86 01'. 379, 168 P. 721, 723 ; State 
v. Greco, 104 A. 637, 639, 7 Boyce (Del.) 140 ; State v. 
Paxon, 99 A. 46, 47, 6 Boyce (Del.) 249 ; Blanken
ship v. State, 130 Miss. 725, 95 So. 81, 82 ;  . Burton v. 
State, 8 Ala. App. 295, 62 So. 394, 395 ; People v. 
Cieslak, 319 Ill. 221, 149 N. E. 815, 816. 

An intention to do harm is of the essence of an 

assault. State v. Kunkel (Mo. App.) 244 s. W. 968, 
969 ; State v. Davis, 23 N. C. 127, 35 Am. Dec. 735 ; 

Raefeldt v. Koenig, 152 Wis. 459, 140 N. W. 56, 57, 
L. R. A. 1918E, 1052 ; Wells v. State, 108 Ark. 312, 
157 S. W. 389, 45 L. R. A. (N. S.) 1171. 

In some jurisdictions degrees of the offense are 

Aggl"'avated Assault 

One committed with the intention of com
mitting some additional crime ; or one at
tended with circumstances of peculiar out
rage or atrocity. Thi,s class includes assault 
with a dangerous or deadly weapon ; State v. 
Kakarikos, 45 Utah, 470, 146 P. 750, 751 ; Peo
ple v. Bennett, 37 Cal. App. 324, 173 P. 1004, 
1005 ; Brinkley v. State, 82 Tex. Cr. R. 150, 
198 S. W. 940 ; assault upon infants or fe
males, if it create a sense of shame ; Hop
son v. State, 84 Tex. Cr. R. 619, 209 S. W. 410 ; 
Price v. State, 90 Tex. Cr. R. 534, 236 S. W. 
722 ; Wren v. State, 27 Ariz. 491, 232 P. 398 ; 
and assault of lust, meaning an assault, less 
than felonious, with intent to have improper 
sexual connection ; State v. Eslick (1\10. App.) 
216 S. W. 974, 975. 

Secret Assault 

Under a North Oarolina statute, to war
rant conviction for malicious, "secret as
sault," state must prove all essential elements 
of crime, namely, malice, use of deadly wea
pon in secret manner, with intent to kill. 
State v. Kline, 190 N. C. 177, 129 S. E. 417, 
418. It is not essential, however, that the 
person assaulted be unconscious of the pres
ence of his adversary, though the purpose of 
such adversary must not be known. State 
v. Oxendine, 187 N. C. 658, 122 S. E. 568, 571. 

Simp,le Assault 
One committed with no intention to do any 

other injury. An offer or attempt to do bod
ily harm which falls short of an actual bat
tery ; an offer or attempt to beat another, 
but without touching him ; for example, a 
blow delivered within striking distance, but 
which does not reach its mark. See State v. 
Lightsey, 43 S. C. 114, 2.0 S. E. 975 ; Norton 
v. State, 14 Tex. 393. Also, sometimes, the 
use of physical violence upon another, with
out circumstances of aggravation. Ratclilt' 
v. State, 106 Tex. Or. R. 37, 289 S. W. 1072, 
1074. "Simple assault and" battery" is an un
lawful act of violent injury to another, un
accompanied by any circumstances of aggra
vation. State v. Jones, 133 S. C. 167, 130 S. 
E. 747, 751. And see State v. Staw, 97 N. J. 
r...,aw, 349, 116 A. 425. 

ASSAY. The proof or trial, by chemical ex
periments, of the purity or fineness of met
als,-particularly of the precious metals, 
gold and silver. 

A trial of weights and measures by a 
standard ; as by the constituted authorities. 
clerks of markets, etc. Reg. Orig. 280. 

A trial or examination of certain commodi
ties, as bread, cloths, etc. Cowell ; Blount. 
See Annual Assay. 

established, as first degree, State v. Papp, 51 Mont. ASSAY O F F I CE. The staff of persons by 
405, 153 P. 279, 280 ; second degree, State v. Reynolds, whom (or the building or department in 
94 Wash. 270, 162 P. 358, 359 ; and third degree, State which) the process of assaying gold and sil-
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-ver, required by government, incidental to 91, 431 ; 5 Car. & P. 154 ; 1 Bish. Crim. Law, 
maintaining the coinage, is conducted. § 535 ; 2 Bish. Crim. Law, §§ 1256, 1259. 

ASSAYER. One whose business it is to make 
assays of the precious metals. 

ASSAYE R  OF T H E  I{ I N G. An officer of the 
royal mint, appointed by St. 2 Hen. VI. C. 12, 
who received and tested the bullion taken in 
for coining ; also called "assayator regis." 
Cowell ; Termes de la Ley. 

ASSEC U RARE. '1'0 assure, or make secure 
by pledges, or any solemn interposition of 
faith. Cowell ; Spelman. 

ASSEC U RAT I O N .  In European law. As
surance ; insurance of a vessel, freight, or 
cargo. Ferriere. 

ASSECU RATO R. In maritime law. An in
surer, (aver8or periculi.) Locc. de Jure Mar. 
lib. 2, C. 5, § 10. 

ASSEDAT I O N .  In Scotch law. An old term, 
used indiscriminately to signify a lease or 
feu-right. Bell ; Ersk. Inst. 2, 6, 20. 

ASSEM BLAG E. A collection of persons. Al
so the act of coming together. State v. Breen, 
110 Kan. 817, 205 P. 632, 633. 

ASSEMB LE. When applied to a machine, 
"assemble" means to collect or gather togeth
er the parts and place them in their proper 
relation to eacb other to constitute tbe ma
chine. Citizens' Nat. Bank v. Bucheit, 14 Ala. 
App. 511, 71 So. 82, 88. 

ASSE M B LY. The concourse or meeting to
getber of a considerable number of persons 
at the same place. Also the persons so gatb-
ered. 

' 

Popular assE'mblies are those where tbe peo
ple mE'et to deliberate upon their rigbts ; these 
are gua rante{-'d by tbe constitution. Const. 
U. f;. Amend. art. 1. 

Polith'al assemhlies are those required by 
tbe con�titution and laws : for example, the 
general assembly. 

Tbe lower or , more numerous branch of 
tbe legislature in many of the' states is also 
called the .. Assembly" or "House of Assem
bly," hut tbE' tE'rm seems to be an appropriate 
one to designa t� any political meeting requir
ed to be beld by law. 

ASSEM BLY G E N E RAL. The highest eccle
siastical <,ourt in Scotland, composed of a rep
resentation of the ministers and elders of the 
cburch, regulated by Act 5th Assem. 1694. 

ASSEMBLY, U NI,..AWFUL. In criminal law. 
The assembling of three or more persons to
getber to do an unlawful act, wbo separate 
without actually doing it, or making any mo
tion towards it. 3 Inst. 176'; 4 Bl. Comm. 146. 
It differs from a riot or rout, because in each 
of th.e latter cases there!s some act done be
ftIdes .the, sinlple meeting. 'See State v. 'St8.l� 
Cu,p, �:�. 9. '�O, 35,,4m. Dec. 732 ; I} ,Oar. �i�. 

ASSENT. Compliance ; approval of some
thing done ; a declaration of willingness to do 
something in compliance witb a request. Nor
ton V. Davis, 83 Tex. 32, 18 S. W. 430 ; Appeal 
of Pittsburgh, 115 Pa. 4', 7 A. 778 ; Canal CO. 
V. Railroad Co., 4 Gill & J. (Md.) 1 , 30 ; Baker 
V. Johnson County, 37 Iowa, 189 ; Fuller v. 
Kemp (Com. PI.) 16 N. Y. Supp. 160 ; State V. 
Peasley, 80 Wash. 99, 141 P. 316, 317 ; Illi
nois State Bank V. Queen City Quarry Co., 203 
Ill. App. 176, 177. It implies a conscious ap' 
proval of facts actually known. a� di!'ltingqish. 
ed from mere neglE'ct to 3R(,E'rtain fncts. 
White-Wilson-Drew CO. V. Lyon-Ratcliff Co. 
(C. C. A. Ill.) 268 F. 525. 526. �ometimes it 
is efJuivalent to "authorize." HagE:'rla v. Mis
siRsippi River Power Co. (D. C.) 202 F. 776, 
783. 

In every agreement the parties must, as regards 
the principal or essential part of the transaction, 

intend the same thing : i. e., each must know what 
the other is to do. This is called "mutuality of as
sent." Chit. Cont. 13. 

In strictnp.ss, assent fs to be distinguished frl>m 
consent, which denotes a willingness that something 
about to be done, be done : acceptance, compliance 
with, or receipt of, something offered : ratification, 

rendering valid something done without authority ; 
and approval, an expression ot sa,tigtaction with 
some act done for the benefit of another beside the 
party approving. But in practice the term is often 
used in the sense of acceptance and approval. 

Under a statute penalizing a broker who consents 
or assents to unlawful pledge of customer's securi
ties, "consent" means an active ci rcumstance of 
concurrence, while "assent" Is passive act of con
currence before another does act charged, People 
V. Sugarman, 215 N. Y. S. 56, 63, 216 App. Div. ' 209 ; 
or "consent" means an active acquiescence, anc.' 
"assent" a silent acquiescence with knowledge of 
the proposed act, but neither includes approval aft
er commission of act, People .... Lowe, � N. Y. 
S. 71, 78, aJ9 App. Dlv. 498-

Express Assent 

That which is openly dE'clared. 

I mplied Assent 

That which is presumed by hlW. 
Mutual Assent 

The meeting of the minds of both or all the 
parties to a contract ; • .  the fact that each 
agrees to all the terms and conditions, in the 
same sense and with the same meaning as the 
others. Insurance Co. v. Young, 23 Wall. 107. 
23 L. Ed. 152. 

ASSERT. To state as true ; declare ; main
tain. To assert against another has probably 
a prima facie meaning of Ii contradiction of 
him, but tbe context or . circumstances may 
show tJIat it connotes a criminatory charge ; 
7 L J. Ex. 268. 

. 

ASSERTORY COVENANT� One whlcb af
firms . t�at � Pl;lrticular . �tate . c;>f facts exists ; 
an a�rlll1ng promise under seal, · ' 
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ASSERTORY OATH. See Oath. 

ASSESS. To. ascertain ; fix the value o.f. 
State ex reI. Ambro.se v. Trimble, 304 MD. 533, 
263 S. W. 840, 842. To. ascertain, adjust, and 
settle the respective shares to' ·be co.ntributed 
by several perso.ns to.ward an o.bject benefi
cial to. them all, in prQPQrtio.n to. the benefit 
received. 

To. adjust o.r fix the pro.pDrtio.n Df a tax 
which each persQn, o.f several liable to. it, 
has to' pay ; to. appo.rtio.n a tax amQng sev
eral ; to. distribute taxatio.n in a pro.po.rtio.n 
fo.unded o.n the prQPQrtiQn o.f burden and bene
fit. Allen v. McKay, 120 Cal. 332, 52 Pac. 828 ; 
SeymQur v. Peters, 67 Mich. 415, 35 N. W. 62. 
To. calculate the rate and amo.unt o.f taxes. 
Flanigan v. PQlice Jury of JacksQn Parish, 
145 La. 613, 82 So.. 722, 726. 

To. place a valuatio.n UPQn pro.perty fQr the 
purpQse Qf appo.rtio.ning a tax. Bridewell v. 
Mo.rto.n, 46 Ark. 73 ; Mo.ss v. Hindes, 28 Vt. 
281. 

• " Assess" Is sometimes used as synonymous with 
"levy" ; Lehigh Valley R. Co. v. State Board of 
Taxes and Assessment, 101 N. :1. Law:, 298, 128 A. 

432, 433 ; Barnett v. Pension Commission o·f Police 
iJ.nd Fire Departments of Atla.'ltic City, 100 N. :1. 
Eq. 473, 136 A. 317, 319 ; and is sometimes distin
guished therefrom ; City of Portland v. Portland 
Ry. Light & Power Co., 80 Or. 271, 156 P. 1058, 1064. 

To. impo.se a pecuniary payment upo.n per
so.ns Qr pro.perty ; to. tax. PeQple v. Priest, 169 
N. Y. 435, 62 N. E. 568 ; Peo.ple v. Illino.is Cent. 
R. Co.., 273 Ill. 220, 112 N. E. 700 ; State ex reI. 
�so.tsky v. Regan, 317 Mo.. 1216, 298 S. W. 
747, 749, 55 A. L. R. 773. 

ASSESSED. Where the charter o.f a corpo
ratiDn pro.vides fo.r the payment by it o.f a 
state tax, · and co.ntains a prQvisQ that "no. o.th
er tax o.r impost shall be levied o.r assessed 
upo.n the said co.mpany," the wo.rd "assessed" 
in the pro.viso. cannQt have the fQrce and 
meaning Qf describing special levies fo.r pub
lic impro.vements, but is used merely to. de
scribe the act o.f levying the tax o.r impost. 
New Jersey Midland R. Co.. v. Jersey City, 42 
N. J. Law. 97. 
ASSESSM E N T. In a general sense, "assess
ment" deno.tes the pro.cess o.f ascertaining 
and adjusting the shares respectively to. be 
co.ntributed by several perso.ns to.wards a co.m
mo.n beneficial o.bject acco.rding to. the benefit 
received. 

. 

I n  Taxation 
The listing and valuatio.n o.f pro.perty fo.r 

the purpo.se o.f apPo.rtio.ning a tax upo.n it, 
either acco.rding to. value alQne o.r in pro.por
tion to. benefit received. Also determining 
the share o.f a tax to. be paid by each o.f many 
persons ; o.r apportio.ning the entire tax to. be 
levied amo.ng the different taxable persQns, es
tablishing the prQPo.rtion due from each. 
Commerce Trust Co.. v. Syndicate Lot Co.., 208 

· 1,10. App. 261, 232 S. W. 1055, 1056.; Town o.f 
Albertville v. HOQper, 196 Ala. 642, 72 SQ. 258 ; 
Sussex County v. Jarratt, 129 Va. 672, 106 S. 

AS8BS8M:Blft 

E. 884, 387 ; To.wn o.f Auburndale v. Cline, 82 
Fla. 121, 89 SQ. 427, 429 ; Adams, etc., Co.. v. 
Shelbyville, 154 Ind. 467, 57 N. E. 114, 49 L. 
R. A. 797, 77 Am. St. Rep. 484 ; Webb v. Bid
well. 15 Minn. 483 (Gil. 394) ; State v. Farm
er, 94 Tex. 232, 59 S. W. 541 ; Kinney v. Zim
pleman, 36 Tex. 582 ; So.uthern R. Co.. v. Kay, 
62 S. C. 28, 39,. S. E. 785 ; U. S. v. Erie R. CD., 
107 U. S. 1, 2 S. Ct. 83, 27 L. Ed. 385. 

Assessment, as used in juxtaposition with 
taxation in a state constitution, includes all 
the steps necessary to be taken in the legiti
mate exercise Qf the PQwer to. tax. Hurford 
v. Omaha, 4 Neb. 336. 

Assessment is also. po.pularly used as a syn
onym fQr taxatiQn in general,-the authori
tative impositiQn of a rate o.r duty to be paid. 
But in its technical significatio.n it denotes 
only taxatiQn fo.r a special purpose o.r local 
improvement ; Io.cal taxatio.n, as distinguish
ed fro.m general taxatio.n ; taxatio.n on the 
principle o.f apportionment acco.rding to' the 
relation between burden and benefit. 

As distinguished from other kinds of taxation, as
sessments are those special and local impositions 
upon property in the immediate vicinity of munici
pal improvements which are" necessary to pay for 
the improvement, and are laid with reference to 
the special benefit which the property is supposed 
to have derived therefrom. Hale v. Kenosha, 29 
Wis. 599. And see Ridenour v. Samn, 1 Handy (Ohio) 
464 ; Roosevelt Hospital v. New York, 84 N. Y. 108, 
112 ;  King v. Portland, 2 Or. 146 ; Reeves v. Wood 
County, 8 Ohio St. 338 ; Wood v. Brady, 68 Cal. 78. 
6 P. 623, 8 P. 599. 

Taxes are impositions for purposes of general rev
enue, while assessments are special and local Im
positions upon property in the Immediate vicinity 
of an improvement, for the public welfare, which 
are necessary to pay for the improvement and made 
with reference to the special benefit which such 
property derives from the expenditure. Palmer v . . 
Stumph, 29 Ind. 329 ; Kimball v. Board of Sup'rs of 
Polk County, 1.90 Iowa, 783, 180 N. W. 988, 991 ; At
lantic Coast Line R. Co. v. Town _of Ahoskie, 192 
N. C. 258, 134 S. E. 653, 654. 

A special assessment is a charge in the nature 
of a tax, imposed for the . purpose of paying the cost 

of a local improvement in a municipal corporation, 
and levied only on those parcels of real property 
which, by reason of the location of such improve
ment, are specially benefited by it. Village of 
Morgan Park v. Wi swall , 155 Ill. 262, 40 N. E. 611 ; 
Wilson v. Auburn, 27 Neb. 435, 43 N. W. 257 ; Raleigh 
V. Peace, 110 N. C. 32, 14 S. E. 521, 17 L. R. A. 33G ; 
Sargent v. Tuttle, 67 Conn. 162, M A. 1028, 32 L. R. 
A. 822-

Assessment and tax are not synonymous, although 
occasionally so used. 0.1'1' v. Allen (D. C.) 245 F. 
486, 498. 

An assessment is doubtless a tax, but the term 
Implies something more ; it implie-s a tax of a par
ticular kind, predicated upon the principle of equiv
alents, or benefits, which are peculiar to the per
sons or property charged therewith, and which are 
said to be assessed or appraised, according to the 
measure or proportion of such equivalents ; where
as a simple tax is imposed for the purpose of sup
porting the government generally, without refer
ence to any special advantage which may be sup
posed to accrue to the persons taxed. Taxes must 
be levied, without discrimination, equally up-on all 
the subjects of property ; whilst assessments a.re 
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only levied upon lands, or some other specific prop
erty, the subjects of the supposed benefits ; to re
pay which the assessment is levied. Ridenour v. 
Saffin, 1 Handy (Ohio) 464 ; In re Walker River Irr. 
Dist., 44 N6'V'. 321, 195 P. 327, 330. 

There is a wide difference in ' law between a tax 
and an assessment. In the one case the taxes are 
assessed against the individual and become a charge 
upon his property generally. In thr other, the as
sessment, being for the' benefits accruing to the 
specific property, becomes a charge ouly upon and 
against it, and liability for the charge is confined 
to the particular property benefited. Therefore an 
assessment or " special assessment" is not embraced 
within the meaning of the word taxation, because 
the .  owner of the property assessed gets back the 
amount of his assessment in the benefits received 
-oy his . property, and therefore does not bear the 
burden of a tax. In 're· Walker River lrr. Dist., 
44 Nev. 321, 195 P. 321, 330. 

A charge or exaction levied on all the property 
within the limits of some pre-existing political unit, 
such as a. municip'ality, and made in proportion to 
the valuation of the property, is a tax, not an as
sessment, though levied for purposes for which a 
local assessment might have been levied. Smith v. 
Hurlburt, 108 Or. 690, 217 P. 1093, 1099. 

I n Corporations 

Installments of the money subscribed for 
shares of stock, called for from the subscrib
ers by the directors, from time to time as the 
company requires .money, are called "assess
ments," or, in England, "calls." Water CO. 
Y. Superior Court, 92 Cal. 47, 28 Pac. 54, 27 
Am. St. Rep. 91 ; Spangler v. Railroad Co., 21 
Ill. 278 ; Stewart v.  Publishing Co., 1 Wash. 
St. 521, 20 Pac. 605. While the terms "call" 
and "assessment" are generally used synony
mously, the latter term applies with peculiar 
aptness to contributions above the par value 
of stock or the subscription liability of the 
stockholders ; Porter v. Northern Fire & Ma-

I rine Ins. Co., 36 N. D .. 199, 161 N. W. 1012, 
1014 ; whereas "call" or "installments" means 
action of the board of directors demanding 
payment of all or portion of unpaid subscrip
tions ; Seyberth v. American Commander 
Min. & Mill. Co., 42 Idaho, 254, 245 P. 392, 395. 
It has been said, however, that the superadd
ed liability of stockholders to creditors, is 
not in a true sense an "assessment," but is a 
"statutory liability." Leach v. Arthur Say. 
Bank, 203 Iowa, 1052, 213 N. W. 772, 773. 

Of Damages 

Fixing the amount of damages to which 
the successful party in a suit is entitled aft
er an interlocutory judgment has been taken. 

Assessment of damages is also the name 
given to the determination of the sum which 
a corporation proposing to take lands for a 
public use must pay in satisfaction of the de
mand proved or the value taken. 

I n  I nsurance 

An apportionment made in general average 
upon the various articles and interests' at risk, 
according to their value at the time and place 
of being in safety, for contriblltion for dam
age and sacrifices purPOsel� made, and ex-
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penses incurred for escape from impending 
common peril. 2 Phil. Ins. c. xv. 

A sum specially levied in mutual benefit 
insurance upon a fixed and definite plan with
in the limit of the company's or society's fun
damental law of organization to pay losses, 
or losses and expenses incurred, being to a 
certain degree substantially the equivalent .of 
premiums. Beaver State Merchants' Mut. 
Fire Ins. Ass'n v. Smith, 97 Or. 579, 192 P. 
798, 800. 

The periodical demands made by a mutual 
insurance company, under its charter and by
laws, upon the makers of premium notes, are 
also denominated "assessments." Hill v. In
surance Co., 129 Mich. 141, 88 N. W. 392. 

I n  Min ing 

"Assessment" as applied to labor on mining 
claims is universally understood to mean the 
annual labor required by Rev. St. U. S. § 2324 
(30 USCA § 28), in order to hold the right to 
the possession of the claim after a discovery 
and complete location has been made. Smith 
v. Union Oil Co., 166 Cal. 217, 135 P. 966, 969. ' 
See Assessment Work. 

ASSESSMENT ASSO C I AT I ON.  This term, 
as defined by the Nebraska insurance laws; 
does not include an insurance company which 
requires the payment of a fixed premium in 
advance and provides benefits not in any de
gree dependent upon the collection of assess� 
ments from other members, and which does 

. not provide for the levying of extra assess
ments, if necessary. Western Life & Accident 
Co. of Colorado v. State Ins. Board of Nebras
ka, 101 Neb. 152, 162 N. W. 530. 

ASSESSMENT C O M PANY. In life insurance. 
A company in which a death loss is met by 
levying an assessment on the surviving mem
bers of the association. Mutual Ben. L. Ins. 
Co. v. Marye, 85 Va. 643, 8 S. E. 481 ; Nation
al Ben. Ass'n v. Clay, 162 Ky. 409, 172 S. W. 
922, 923. 

ASSESSMENT CONTRACT. One wherein 
the payment of the benefit is in any manner 
or degree dependent on the collection of an 
assessment levied on persons holding similar 
contracts. Folkens v. Insurance Co., 98 Mo. 
App. 480, 72 S. W. 720. 

ASSESSMENT D I STR I CT. In taxation. 
Any subdivision of territory, whether the 
whole or part of any municipality, in which 
by law a separate assessment of taxable prop
erty is made by the officers elected or ap
pointed therefor. Rev. Stat. Wis. 1898, § 
1031 (St. 1931, § 70.04). 

ASSESSMENT F U N D. The assessment fund 
of a mutual·benefit association Is the balance 
of the assessments, less expenses, out of which 
beneficiaries are paid. Kerr v. Ben. Ass'Ii, 39 
Minn. 174, 39 N. W. 312, 12 Am. St. Rep. 631. 

ASSESSM ENT LABOR. These words in Act 
Feb. 12, 1903 (30 USCA § 102), providing tliat I 
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such labor 'on oU C'laims may be done on one 
of a group of contiguous claims refers to the 
annual labor required of the locator of a min
eral claim after discovery by Rev. St. § 2324 
(30 USCA § 28), and not to work before dis
covery. Union Oil Co. of California v. Smith, 
249 U. S. 337, 39 S. Ct. 308, 311, 63 L. Ed. 635. 
See Assessment, under the heading "In Min
ing." 

ASSESSM ENT L I ST. The list furnished by 
the assessor to the board of equalization. Ad
sit v. Park, 144 La. 934', 81 So. 430, 434. 

ASSESSMENT ROLL. In taxation. The list 
or roll of taxable persons and property, com
pleted, verified, and deposited by the asses
sors, not as it appears after review and equal
ization. Bank v. Genoa, 28 Misc. 71, 59 N. Y. 
S. 829 ; Adams v. Brennan, 72 Miss. 894, 18 
So. 482. See Esmeralda County v. Mineral 
County, 37 Nev. 180, 141 P. 73. 

ASSESSMENT WORI{. Under the mining 
laws of the United States, the holder of an 
unpatented mining claim on the public do
main is required, in order to hold his claim, 
to do labor or make improvements upon it 
to the extent of at least one hundred dollars 
in each year. Rev. St. U. S. § 2324 (30 USCA 
§ 28). This is commonly called by miners 
"doing assessment work." 

ASSESS O R. An officer chosen or appointed 
to appraise, value, or assess property. 

The, assessing power, and not merely the 
county assessor. Board of Com'rs of San 
Miguel County v. Floaten, 66 Colo. 540, 181 
P. 122. 

I n  Civil and Scotch Law 

Persons skilled in law, selected to advise 
the judges of the inferior courts. Bell ; Dig. 
1, 22 ; Cod. 1, 51. 

A person learned in some particular science 
or industry, who sits with the judge on the 
trial of a cause requiring such special knowl
edge and gives his advice. 

In England it is the practice in admiralty 
business to call in assessors, in cases involv
ing questions of navigation or seamanship. 
They are called "nautical assessors" (q. v.), 
and are always Brethern of the Trinity 
House. 

ASSETS. 
I n Probate Law 

Property of a deeedent available for the 
payment of debts and legacies ; the estate 
coming to the heir or personal representa
tive which is chargeable, in law or equity, 
with the obligations which such heir or rep
resentative is required, in his representa
tive capacity, to discharge. 

In an accurate and legal sense, all the per
sonal property of the deceased which is of a 
salable nature, and may be converted into 
ready money, is deemed assets. But the word 
is not confined to such property ; for all other 
property of the deceased, real or personal, 

ASSETS 

tangible or intangible, legal or equitable, 
which can be made available for or can be 
appropriated to payment of debts, is, in a 
large sense, assets. In re Oarter's Estate, 
113 Ok1. 182, 240 P. 727, 729 ; Agee v. Saun
ders, 127 Tenn. 680, 157 S. W. 64, 65, 46 L. R. 
A. (N. S.) 788 ; Fremd v. Hogg, 68 Fla. 331, 67 
So. 75, 76, Ann. Oas. 1917B, 155 ; 1 Story, Eq. 
.Jur. § 531 ; Marvin v. Railroad Co. (C. C.) 49 
Fed. 436 ; Trust Co. v. Earle, 110 U. S. 710, 
4 Sup. Ct. 231, 28 L. Ed. 301. 

I n Commercial Law 

The aggregate of available property, stock 
in trade, cash, etc., belonging to a merchant 
or mercantile company. 

The word "assets," though more generally 
used to denote everything which comes to the 
representatives of a deceased person, yet is by 
no means confined to that use, but has come to 
signify everything which can be made avail
able for the payment of debts, whether be
longing to the estate of a deceased person or 
not. Hence we speak of the assets of a bank 
or other monied corporation, the assets of an 
insolvent debtor, and the assets of an individ
ual or private copartnership ; and we always 
use this word when we speak of the means 
which a party has, as compared with his lia
bilities or debts. 'Stanton v. Lewis, 26 Oonn. 
449 ; Vaiden v. Hawkins, 59 MisS'. 419 ; Peli
can v. Rock Falls, 81 Wis. 428, 51 N. W. 871, 
52 N. W. 1049 ; Warren v. Warren, 36 R. I. 
167, 89 A. 651, 658 ; Lane v. Barnard, 170 N. 
Y. S. 946, 947, 103 Misc. 707. The term "as
sets," as applied to a baJ;lk, is broad enough 
to cover anything which lis or may be avail
able to pay creditors ; but, as usually under
stood, it refers. to the tangible property of 
the corporation, and not to the liability of 
stockholders contingent upon insolvency. 
Hill v. Smathers, 173 N. C. 642, 92 S. E. 607, 
609. But when the individual liability of 
stockholders has been enforced by the super
intendent of banks, funds collected by him 
thereunder are "assets." Bennett v. Wilkes 
County, 164 Ga. 790, 139 S. E. 566, 568. 

The property or effects of a bankrupt or in
solvent, applicable to the payment of his 
debts. 

The term "assets" includes all p:t:operty of 
every kind and nature, chargeable with the 
debts of the bankrupt, that comes into the 
hands of and under the control of the as
signee ; and the value thereof is not to be con
sidered a less sum than that actually realiz
ed out of said property, and received by the 
assignee for it.' In re Taggert, 16 N. B. R. 
351, Fed. Cas. No. 13,725 ; Progressive Build
ing & Loan Co. v. Hall (C. C. A.) 220 F. 45, 46. 

The term "assets," as used in a prosecution of a 
private banker for receiving deposits while insol
vent, means the property of accused, real and per
sonal, his bills receivable, notes, obligations due 
him, of any and every character, considering the 
solvency of the makers, indorsers, and guarantors, 
and the value of the securities thereon, if a.ny, and 
all stocks held by him as his property. Brown v. 
State, 71 Tex. Cr. R. 363, 162 S. W. 339, 34a 
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ASSETS 

In General 

-Assets entre mains. L. Fr. Assets in hand ; 
assets in the hands of executors or adminis
trators, applicable for the payment of debts. 
Termes de la Ley ; 2 Bl. Comm. 510 ; 1 Crabb, 
Real Prop. 23 ; Favorite v. Booher, 17 Ohio 
St. 557. 

�Assets p er descent. That portion of the an
cestor's estate which descends to the heir, 
and which is sufficient to charge him, as far 
as it goes, with the specialty debts of his an
cestors. 2 Williams, Ex'rs, 1011. 

-Equitable assets. Equitable assets are all 
assets which are chargeable with the pay
ment of debts or legacies in equity, and which 
do not fall under the description of legal as
sets. 1 Story, Eq. Jur. § 552. Those portions 
of the property which by the ordinary rules ' 
of law are exempt from debts, but which the 
testator has voluntarily charged as assets, or 
which, being non-existent at law, have been 
created in equity. Adams, Eq. 254, et seq. 
They are so called because they can be reach
ed only by the aid and instrumentality of a 
court of equity, and because their distribu
tion is governed by a different rule from that 
which governs the distribution of legal assets. 
2 ]'onbl. Eq. b. 4, pt. 2, c. 2, § 1, and notes ; 
Story, Eq. JUl'. § 552. 

-Leglal assets. That portion of the assets of 
a deceased party which by law is directly lia
ble, in the hands of his executor or adminis
trator, to the payment of debts and legacies. 
1 Story, F4. Jur. § 551.

0 
Such assets as can be 

reached in the hands of an executor or ad
ministrator, by a suit at law against him. 

-Peorsonal assets. Chattels, money, and oth
er personal property belonging to a bankrupt, 
insolvent, or decedent estate, which go to the 
assignee or executor. 

-Quick assets. This term was used in a cor
l)()ration credit statement merely to distin
guish liquid assets from those permanently 
invested in the business, like real estate and 
machinery, and. included amounts charged 
llgainst officers for return of part of salaries 
paid them in a previous year, in accordance 
with the agreement of employment. In re 
American Knit Goods Mfg. Co., 173 F. 480, 
97 O. O. A. 486, aff (D. C.) 155 F. 906. 

-Real assets. Lands or real estate in the 
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ASSEWI ARE. To draw or drain water from 
marsh grounds. Cowell. 

ASS I G N, 'V. 
I n Conveyancing 

To make or set over to another ; to trans
fer ; as to assign property, or some interest 
therein. Cowell ; 2 Bl. Comm. 326 ; Bump v. 
Van Orsdale, 11 Barb. (N. Y.) 638 ; Hoag v. 
Mendenhall, 19 Minn. 336 (Gil. 289) ; Kramer 
v. Spradlin, 148 Ga. 805, 98 S. E,. 487, 488 . 
To transfer the title or ownership, as of chos
es in action. Burkett v. Doty, 176 Cal. 89, 167 
P. 518, 520. Insured property is not "3��ign
ed" in violation of a provision of the policy 
by giving a bill of sale as security which was 
in legal effect a chattel mortgage. 0 King v. 
Hartford Fire Ins. Co. of Hartford, Conn., 
133 Minn. 322, 158 N. W. 435, Ann. Cas . .  
1918D, 861. 

I n  Practice 

To appoint, allot, select, or designate for a 
particular purpose, or duty. Thus, in Eng
land, justices are said to be "assigned to take 
the assises," "assigned to hold pleas," "as
signed to make gaol delivery," "assignea. to 
l�eep the peace," etc. St. Westm. 2, c. 30 ; 
Reg. Orig. 68, 69 ; 3 Bl. Comm. 58, 59, 353 : 1 
Bl. Comm. 351. 

To transfer persons, as a sheriff is said to 
assign prisoners in his custody. 

To point at, or point out ; to set forth, or 
specify ; to mark out or designate ; as to as
sIgn errors on a writ of error ; to assign 
breacMs of a covenant. 2 Tidd, Pr. 

0
1168 ; 

1 Tidd, 686. Where the owner of six separate 
tracts of land executed a written instrument 
whereby, in consideration of love and affec
tion, he divided and assigned a tract to each 
of his six children, "assigned" was used in 
the sense of dividing, and pointing out. 
Dantzler V. Riley, 109 S. C. 44, 95 S. E. 132. 

ASSI GNABLE. That may be assigned or 
transferred ; transferable ; negotiable, as a 
bill of exchange. Comb. 176 ; Story, Bills, 
§ 17. 

ASSI G NAT I O N. 

In French Law 

A writ of summons. 

I n Scotch Law 

A term equivalent to assignment. 

hands of an heir, chargeable with the pay- ASS I GNAT I ON H O USE. A bawdyhouse. 
ment of the debts of the a'ncestor. 2 BI. State V. Bragg (Mo. App.) 220 S. W. 25, 26. 
Comm. 244, 302. See, also, People v. Arcega, 49 OaI. App. 239, 

ASSEVERATI ON. An affirmation ; a positive 
assertion ; a solemn declaration. This word 
is seldom, if ever, "Qsed for a declaration made 
under oath, but denotes a declaration ac
companied with solemnity or an appeal to 
conscience, whereas by an oath one ,appeals to 
God as .  a witness ot the truth ot what one 
says. 
, 

193 P. 264, 266. 

Assignatus utitur j ure auctoris. An assignee 
uses the right of his principal ; an assignee is 
clothed with the rights of his principal. 
Halk. Max. 14 ; Broom, Max. 465, 477 ; 
Wing. Max. 56 ; 1 Exch. 32 ; 18 Q. B. 878. 

ASSI GNAY. In, Scotch law.
' An assignee. 
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ASSIGNEE. A person to whom an assign
ment is made. Allen v. Pancoast, 20 N. J. 
Law, 74 ; Ely v. Com'rs, 49 Mich. 17, 12 N. 
W. 893, 13 N. W. 784. The term is commonly 
used in reference to personal property ; but 
it is not incorrect, in some cases, to apply it 
to realty, e. g., "assignee of the reversion." 

.Assi.gnee in fact is one to whom an assign
ment has been made in fact by the party hav
ing the right. Starkweather v. Insurance Co., 
22 Fed. Cas. 1091 ; Tucker v. West, 31 Ark. 
643. 

.Assignee in law is .one in whom the law 
vests the right ; as an executor ·or adminis
trator. Idem. 

The word has a special and distinctive use 
as employed to designate one to whom, un
der an insolvent or bankrupt law, the whole 
estate of a debtor is transferred to be admin
istered for the benefit of creditors. 

I n  Old Law 

A person deputed or appointed by another 
to do any act, or perform any · business. 
Blount. An assignee, however, was distin
guished from a deputy, being said to occupy 
a thing in his own right, while a deputy 
acted in right of another. Cowell. 

ASS I G N M ENT. A transfer or making over to 
another of the whole of any property" real 
or personal, in possession or in action, or of 
any estate or right therein. This definition is 
adopted in Love v. Clayton, 287 Pa. 205, 134 
A. 422 ; Talty v. Schoenholz, 224 Ill. App. 
158 ; Stannard v. Marboe, 159 Minn. 119, 198 
N. W. 127 ; Kramer v. Spradlin, 148 Ga. 805, 
98 S. E. 487, 488. It includes transfers of all 
kinds of property, but is ordinarily limited 
to transfers of choseSi in action and to rights 
in or connected with property, as distinguish
ed fro� the particular item of property. In 
re Beffa's Estate, 54 Oal. App. 186, 201 P. 616, 
617. It is generally appropriate to the trans
fer of equitable interests. Kavanaugh v. 00-
hoes Power & Light Corporation, 187 N. Y. S. 
216, 228, 114 Misc. 590. 

A transfer by writing, as distinguished 
from one by delivery. 

The transfer of the interest one has in 
lands and tenem.ents ;  more particularly ap
plied to the unexpired residue .of a term or 
estate ' for life or years ; Oruise, Dig. tit. 
xxxii. (Deed) c. vii, § 15 ; 1 Steph. Oom. 507. 

The deed by which the transfer is made. 
Comyns, Dig. ; Bacon, Abr. ; Humphrey V. 
Coquillard . Wagon Works, 37 Oklo 714, 132 
P. 899, 902, 49 L. R. A. (N. S.) 600. 

The word "assignment" has a comprehensive 
meaning, and has been held to include gift of a 
debt by will. Elwood V. State Soldiers' Compensa
tion Board, 117 Kan. Ta3, 232 P. 1049. But see Hight 

v. Sackett, 34 N. Y. 447. 

passed title to the assignee but did not subject him
self to any contractual liability, whereas an indors
er, in addition to passing title, impliedly contracts 
to pay note at maturity on demand and notice on 
maker's failure to so do. Jones County Trust & Sav
ings Bank v. Kurt, 192 Iowa, 965, 182 N. W. 409, 413 ; 
Johnson v. Beickey, 64 Utah, 43, 228 P. 1.89, 191. 

In patent law, the transfer of the entire 
interest in a patented invention or of an un
divided portion of such entire interest as to  
every section of the United States. Rob. Pat. 
§ 762. It differs from grant in relation to the 
territorial area to which they relate. A grant 
is the transfer of the exclusive right in a spe
cific part of the United States. It is an ex
clusive sectional right. A license is a transfer 
of a less or different interest than either the 
interest in a whole patent or an undivided 
part of such whole interest or an exclusive 
sectional interest. Potter V. Holland, 4 
Blatch. 206, Fed. Cas. No. 11,329. See Little
field V. Perry, 21 Wall. 205, 22 L. Ed. 577. 

A license Is distinguished fr()m an assignment 
and a grant in that the latter transfers the monop
oly as well as the invention, while a license trans
fers only the invention and does not affect the mo
nopoly otherwise than by estopping the licensor 
from exercising his prohibitory powers in deroga
tion of the privileges conferred by him up()n the 
licensee. Rob. Pat. § 806. See Pope Mfg. Co. v. Mfg. 
Co., 144 U. S. 248, 12 Sup. ct. 641, 36 L. Ed. 423. 

-Assigpment for benefit of cred.itors. An as
signment in trust made by insolvent and other 
debtors for the payment of their debts. These 
are usually regulated by state statutes. Bar
nett V. Kinney, 147 U. S. 476, 13 S. Ot. 403, 
37 L. Ed. 247 ; Boyum v. Jordan, · 146 Minn. 
66, 178 N. W. 158, 161 ; Stuart v. Bloch, 39 
Okl. 556, 135 P. 1147, 1148 ; Woodard V. Mor
rissey, 115 Kan. 511, 223 P. 306, 307. The 
distinctive test between an "assignment" and 
a sale, where another creditor is to be paid 
off, is that in the former case such other cred
itor is t9 receive some of the property or its 
proceeds, and in the latter the creditor to 
whom title is passed takes for himself · the 
whole property, stipulating to pay the other 
creditor out of his own means and not out of 
the property or its proceeds. Sil ver & Gold
stein V. Ohapman, 163 Ga. 604, 136 S. E. 914, 
919. 

-Assign ment of dower. The act by which 
the share of a widow in her deceased hus
band's real estate is ascertained and set apart 
to her. Bettis V. McNider, 137 Ala. 588, 34 
So. 813, 97 Am. St. Rep. 59 ; Pierce V. Wil
liams, 3 N. J. Law, 709 ; Meserve v. Meserve, 
19 N. H. 240 ; Blood v. Biood, 23 Pick. (Mass.) 
80 ; Ohaplin v. Simmons' Heirs, 7 T. B. Monr. 
(Ky.) 337 ; Stedman V. Fortune, 5 Conn. 462. 

-Assignment of error. See Error. 

A transfer of the title to a bill, note, or -Assign m e,nt w ith p're,ferences. An assign-
check. ment for the benefit of creditors, with direc-

An assignment at common law differs from . an tions to the assignee to prefer a specified 
indorsement In that by an assignment the assignor creditor or class of creditors, by paying their 
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claims in full before the others receive any 
dividend, or in some other manner. More 
usually termed a "preferential assignment." 

-Foreign ass,ign me'nt. An assignment made 
in a foreign country, or in another state. 2 
Kent, Comm. 405, et seq. 

-General assignment. An assignment made 
for the benefit of aU the assignor's creditors, 
instead of a few only ; or one which transfers 
the whole of his estate to the assignee, in
stead of a part only. Royer Wheel 00. v. 
Fielding, 101 N. Y. 504, 5 N. E. 431 ; Halsey 
v. Oonnell, 111 Ala. 221, 20 South. 445 ; Mus
sey v. Noyes, 26 Vt. 471. 

-Volu ntary assig n ment. An assignment for 
the benefit of his creditors made by a debtor 
voluntarily ; as distinguished from a com
pulsory assignment which takes place by op
eration of law in proceedings in bankruptcy 
or insolvency. Presumably it means an as
signment of a debtor's property in trust to 
pay his debts generally, in distinction from a 
transfer of property to a particular creditor 
in payment of his demand, or to a conveyance 
by way of collateral security or mortgage. 
Dias v. Bouchaud, 10 Paige (N. Y.) 445. 
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ASS I SA C O NT I N UANDA. An ancient writ 
addressed to the justices of assise for the 
continuation of a cause, when certain facts 
put in issue could not have been proved in 
time by the party alleging them. Reg. Orig. 
217. 

ASS I SA DE C LAREN D O N. The assise of 
Clarendon. A statute or ordinance passed in 
the tenth year of Henry II., by which those 
that were accused of any heinous crime, and 
not able to purge themselves, but must ab
jure the realm, had liberty of forty days to 
stay and try what succor they could get of 
their friends towards their sustenance in ex
ile. Bract. fol. 136 ; Co. Litt. 159a ; Cowell. 

ASS I SA D E  FORESTA. Assise of the forest ; 
a statute concerning orders to be observed 
in the royal forests. 

ASS I SA D E  MENSU R I S. Assise of measures. 
A common rule for weights and measures, 
established throughout England by Richard 
I.,' in the eighth year of his reign. Hale, Com. 
Law, c. 7. 

ASS I SA DE N O C U M ENTO. An assise of 
nuisance ; a writ to abate or redress a nui
sance. 

ASS I G N O R. One who makes an assignment 
of any kind ; one who assigns or transfers ASS I SA D E  UTRUM. An ob�olete writ, 

property. which lay for the parson of a church whose 
predecessor had alienated the land and rents 
of it. ASSI GNS. Assignees ; those to whom prop

erty shall have been transferred. Now seldom 
used except in the phrase, in deeds, "heirs, 
administrators, and assigns." Grant v. Car
penter, 8 R. I. 36 ; Baily v. De Orespigny, 10 
Best & S. 12 ; Tennison v. Walker (Mo. 
Sup.) 190 S. W. 9, 12 ; McKee v. Elwell, 69 
Colo. 316, 194 P. 616 ; Whittier v. Riley, 104 
Neb. 805, 178 N. W. 762, 763 ; Stannard v. 
Marboe, 159 Minn. 119, 198 N. W. 127. 

The word "assigns" generally comprehends 
all those Who take either immediately or 
remotely from or under the assignor, wheth
er l;>y conveyance, devise, descent, or act of 
law. Ferrell v. Deverick, 85 W. Va. 1, 100 
S. E. 850, 853. 

ASS I SA. In old E:nglish and Scotch law. An 
assise ; a kind of jury or inquest ; a writ ; 
a sitting of a court ; an ordinance or statute ; 
a fixed or specific time, number, quantity, 
quality, price, or weight ; a tribute, fine, or 
tax ; a real action ; the name of a writ. See 
Assise. 

ASS I SA FR I SCIE F O RT I IE. Assise of fresh 
force, which see. 

ASS I SA M O RT I S  D'ANCEST O R I S. Assise of 
mort I}/ancestor, which see. 

ASS I SA N OVIE D I SSEYSI NIE. 
novel disseisin, which see. 

Assise of 

ASSISA PAN I S  ET C E R EV I S I IE. Assise of 
bread and ale, or beer. The name of a stat
ute passed in the fifty-first year of Henry 
I II., containing regulations for the sale of 
bread and ale ; sometimes called the "statute 
of bread and ale." Co. LHt. 159'b ; 2 Reeve, 
Bist. Eng. Law, 56 ; Cowell ; Bract. fol. 155. 

ASS I SA PRO ROGAN DA. An obsolete writ. 
which was di,rected to the judges assigned to 
take assises, to stay proceedings, by reason 
of a party to them being employed in the 
king's business. Reg. Orig. 208. 

ASS I SA U LT I MIE PRIESENTAT I ON I S. As- · 

ASS I SA ARM ORUM. Assise of arms. A stat- sise of darrein presentment, (q. v.). 
ute or ordinance t:equiring the keeping of ASSISA V ENAL I UM.  The assise of salable 
arms for the common . defense. Hale, Com. commodities, or of things exposed for sale. 
Law, c. 11. 

ASSI SA CAD ER E. To fail in the assise ; 
i. e., to be nonsuited. Oowell ; S BI. Comm. 
400. 

ASSI SA C,A D I T  I N  J URAT UM. The assise 
falls (turns) into a jury ; hence to submit a 

. controversy- to trial by jury. 

ASS I SE, or ASSI ZE. A.n ancient species of 
court, consisting of a certain number of men, 
usually twelve, who were summoned together 
to try a disputed cause, performing the func
tions of a jury, except that they gave a ver
dict from their own investigation and knowl
edge and . not upon evidence add1,lced. From 
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the fact that they sat together, (a88itleo,) they 
were called the "assise." See Bract. 4, 1, 6 ;  
Co. Litt. 153b, 159b. 

A court composed of an assembly of knights 
and other substantial men, with the baron 
or justice, in a certain place, at an appointed 
time. Grand Cou. cc. 24, 25. 

The verdict or judgment of the jurors or 
recognitors of assise. 3 Bl. Comm. 57, 59. 

In lmodern English law, t,he name "as
sises" or "assizes" is given to the court, time, 
or place where the judges of assise and nisi 
priu8, who are sent by special commission 
from the crown on circuits through the king
dom, proceed to take indictments, and to try 
such disputed causes issuing out of the courts 
at Westminster as are then ready for trial, 
with the assistance of a jury from the par
ticular county ; the regular sessions of the 
judges at nisi priu8. 

Anything reduced to a certainty in respect 
to time, number, quantity, quality, weight, 
measure, etc. Spelman. 

An ordinance, statute, or regulation. Spel
man gives this meaning of the word the first 
place among his definitions, observing that 
8tatute8 were in England called "assises" 
down to the reign of Henry III. 

A species of writ, or real action, said to 
have been invented by Glanville, chief justice 
to. Henry II., and having for its object to de
termine the right of possession of lands, and 
to recover the possessio.n. 3 Bl. Comm. 184, 
185. 

ASSISTANT 

-Asslse of nOYel disseisin. A writ of assise 
which lay for the recovery of lands or tene
ments, where the claimant had been lately 
disseised. 

-Assise of nu isance. A writ of assise w.hich 
lay where a nuisance had been co.mmitted to 
the complainant's freehold ; either for abate
ment of the nuisance or for damages. 

-Assise of the fore·st. A statute touching or
ders to be observed in the king's forests. 
Manwood, 35. 

-Assise of utru m.  A writ of assise which 
lay for a parson to. recover lands which his 
predecessor had improperly allowed the 
church to be deprived of. 3 Bla. Com. 257. 

An assise for the trial of the question of 
whether land is a lay fee, or held in frank
almoigne. 1 Holdsw. Hist. E. L. 21. 

-Assise re·nts. The certain established rents 
of the freeholders and ancient copy holders 
of a manor ; so. called because they are M-
8i8e.tJ., or made precise and certain. . 

-Grand assize. A peculiar species of trial by 
jury, introduced in the time of Henry II., giv
ing the tenant or defendant in a writ of right 
the alternative of a trial by battel, or by his 
peers. Abolished by 3 & 4 Wm. IV. c. 42, § 13. 
See 3 Bl. Comm. 341. See Battel. 

ASS I SE R. An assessor ; juror ; an officer 
who has the care and oversight of weights 

The whole proceedings in co.urt upon a writ and measures. 
of assise. Go. Litt. 159'b. The verdict or .find
ing of the jury upon such a writ. 3 Bl. Comm. 
57. 

-Assise of Clarendon. See Assisa. 

-Assise ' of da .... elin pr'."sentment. A writ of 
assise which formerly lay when a man or his 
ancestors under who.m he claimed presented a 
clerk to. a benefice, who. was instituted, and 
afterwards, upon the next avoidance, a stran
ger presented a clerk and thereby disturbed 
the real patro.n. 3 Bl. Comm. 245 ; St. 13 
Edw. 1. (Westm. 2) c. 5. It has given way 
to the remedy by quare imp-edit. 

-Assise of fre·sh force. In old English prac
tice. A, writ which lay by the usage and cus
tom of a city or bo.rough, where a man was 
disseised of his lands and tenements in such 
city or borough. It was called "fresh force," 
because it was to be sued within fo.rty days 
after the party's title accrued to. him. Fitzh. 
Nat. Brev. 7 G. 

-Assise of mort d 'ance.stor. A real action 
which lay to reco.ver land of' which a person 
had been deprived o.n the death of his ancestor 
by the abatement or intrusion of a stranger. 
3 Bl. Comm. 185, ; Co. Litt. 159a. It was abol
ished by St. 3 & 4 Wm. IV. c. 27. 

-Assise of N orth ham pton. A re-enactment 
and enlargement (1176) of the Assise of Clar
endon. 1 Holdsw. Hist. E. L. 21. 

ASS I SO RS. In ScotJch law. Jurors ; the 
persons who formed that kind of court which 
in Scotland was called an "assise," for the 
purpose of inquiring into. and judging divers 
civil causes, such as perambulations, cogni
tions, molestations, purprestures, and other 
matters ; like jurors in England. Holthouse. 

ASS I ST. To. help ; aid ; succor ; lend co.un
tenance 0.1' encouragement to ; participate in 
as an auxiliary. People v. Hayne, 83 Gal. 111, 
23 Pac. 1, 7 L. R. A. 348, 17 Am. St. Rep, 211 ; 
Moss Y. Peoples, 51 N. C. 142 ; Comitez v. 
Parkerson (C. C.) 50 Fed. 170. To contribute 
effort in the complete accomplishment o.f an 
ultimate purpose intended to be effected by 
those engaged. People v. Thurman, 62 Cal. 
App. 147, 216 P. 394, 395. 

ASS I STA N C E, or (ASSI STANT'S) 
OF. See Court of Assistants; 

C O U R.T 

ASS I STANCE, W R I T  O F. 
sistance. 

See Writ of As-

ASS I STANT. A deputy, agent, or emplo.yee ; 
as, · an assistant assessor. Burns v. Waldro.n, 
71 W. Va. '514, 76 S. E. 894, 895 ; Pryor Brown 
Transfer Co. v. Gibson, 154 Tenn. 260, 290 S. 
W. 33, 35, 51 A. L. R. 193. Being an "as
sistant," as an assistant engineer, imports 
subordination to another. Carson v. Chicago, 
M. & St. P. Ry. Co., 181 Iowa, 310 , 164 N. W. 
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747. But a third assistant district attorney 
cannot be said to be a "clerk" in view of the 
difference in meaning in common speech be
tween "assistant" and "clerk." Maginnis v. 
Schlottman, 271 Pa. 305, 114 A. 782, 783. 

An "assistant," meaning one who assists, 
a helper, may be distinguished from a "dep
uty," being one appointed to substitute for 
another with power to act for him in his name 
or behalf. Saxby v. Sonnemann, 318 Ill. 600, 
149 N. E. 526, 528. 

ASS I'STANT J U D G E. A judge of the English 
court of general or quart-er sessions in Mid
dlesex. He differs from the other justices in 
being a barrister of ten years' standing, and 
in being salaried. St. 7 & 8 Vict. c. 71 ; 22 & 
23 Vict. c. 4 ;  Pritch. Quar. Sess. 31. 

ASS I STANT TEAC H ER. An "assistant 
teacher," meaning a classroom teacher of a 
.subject, is not a "laboratory assistant," mea�
iug a helper of a teacher who does no teach
ing. People ex reI. Becker v. Board of Educa
tion of City of New York (Sup.) 162 N. Y. S. 
643, 648. 

ASS ISUS. Rented or farmed out for a speci
fied, assise ; that is, a payment of a certain 
assessed rent in money or provisions. 

ASS I T H M E NT. Weregild (q. 'V.) or compensa
tion by a pecuniary mulct. Cowell. 

ASS I ZE. In the practice of the criminal 
courts of Scotland, the fifteen men who de
cide on the conviction or acquittal of an ac
<cused person are called the "assize," though 
in popular language, and even in statutes, 
they are called the "jury." Wharton. See 
Assise. 

ASS I ZES. Sessions of the justices or com, 
missioners of assize. 'These assizes are held 
twice in each year in each of the various 
'shires of England, with some exceptions, for 
the trial of matters of fact in issue in both 
eivil and criminal cases. They still retain 
the ancient name in popular language, though 
the commission of assize is no longer issued. 
See Assise. 

ASSIZES D E  J ERUSALEM. A code of feu
dal jurisprudence prepared by an assembly 
'Of barons and lords A. D. 1099, after the 
conquest of J er�salem. It was compiled prin
tCipally from . the laws and customs of France. 

ASSO C I ATE. A partner in interest. 
An officer in each of the English courts of 

-common law, appointed by the chief judge of 
the court, and holding his office during good 
behavior, whose duties were to superintend 
the entry of causes, to attend the sittings of 
nisi pritts, and there receive and ent�r ver
dicts, and to draw up the posteas and any 
'Orders of nisi priUS. The associates are now 
officers of the Supreme Court of Judicature, 
and are styled "Masters of the .Supreme 
C'ourt." Wharton. 
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A person associated with the judges and 
clerk of assise in the commission of general 
jail delivery. Mozley & Whitley. 

The term is frequently used of the judges 
of appellate courts, other than the presiding 
judge or chief justice. 

AiSSO C I AT ES I N  O F F I CE. "Associates in 
office" are . those who are united in action ; 
who have a common purpose ; who share 
the responsibility or authority and among 
whom is reasonable equality ; those who are 
authorized by law to perform the duties joint
ly or as a ,body. Barton v. Alexander, 27 
Idaho, 286, 148 P. 471, 474, Ann. Cas. 1917D, 
729. 

ASSO C I AT I O N. The act of a number of per
sons in uniting together for some special pur
pose or business. The persons so joining. 
It is a word of vague meaning used to indi
cate a collection of persons who have joined 
together for a certain object. Ruse v. Wil
liams, 14 Ariz. 445, 130 P. 887, 888, 45 L. R. 
A. (N. S.) 9">...3 ; Van Pelt v. Hilliard, 75 Fla. 
792, 78 So. 693, 695, L. R. A. 1918E, 639 ; U. 
S. v. Martindale (D. C.) 146 F� 280, 284. 

An unincorporated society ; a body of per
sons united and acting together without a 
charter, but upon the' methods and forms 
used by incorporated bodies for the prosecu
tion of some common enterprise. Allen v. 
Stevens, 33 App. Div. 485, 54 N. Y. Supp. 23 ; 
State v. Steele, 37 Minn. 428, 34 N. W. 900 ; 
Mills v. State, 23 Tex. 303 ; Laycock v. State, 
13'6 Ind. 217, 36 N. E. 137 ; Hecht v. Malley, 
265 U. S. 144, 157, 44 S. Ct. 462, 467, 68 L. 
Ed. 949. It is not a legal entity separate 
from the persons who compose it. Meinhart 
v. Contresta (Sup.) 194 N; Y. S. 593, 594. 

A "confederacy or union for particular pur
poses, good or ill. Johnson's Dict . .  In that 
sense it [the term "association"] is a generic 
term and may indifferently comprehend a 
voluntary confederacy, which is a partnership 
dissoluble by the persons who formed it, or a 
corporate confederacy, deriving its existence 
from a confederacy, and dissoluble only by 
the law." Thomas v. Dakin, 22 Wend. (N. 
Y.) 9, 104. See, also, In re Graves' Estate, 
171 N. Y. 40, 63 N. E. 787, 789 ; St. John's 
Military Academy v. Edwards, 143 Wis. 51, 
128 N. W. 113, 114, 139 Am. St. Rep. 1122 ; 
U. S. v. Munday, 222 U. S. 175, 32 S. Ct. 53, 
56, 56 L. Ed. 149 ; State ex reI. Mullan v. 
Syndicate Land Co., 142 Iowa, 22, 120 N. W. 
327, 329 ; Campbell v. Floyd, 153 Pa. 84, 2'5 
A. 1033, 10.36. 

The word "association" means a body of 
persons invested with some, yet not full, cor
porate rights and powers, but will not inclUde 
the state. State v. Taylor, 7 S. D. 533, 64 
N. W. 548. 

' 

The word may be synonymous with "com� 
pany." Lee Mut. Fire Ins. Co. v. State, 60 
Miss. 395, 396. 

"A.ssociation" and "sOciety" are 'convertible 
terms. New York CoUlity Medical ·' Ass"n v. 
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City of New York, 65 N. Y. S. 531, 82 Misc. 
116 ; Sovereign Camp, W. O. W. v. Downer 
(Tex. Civ. App.) 241 S. W. 228, 229 ; Kribs v. 
United Order of Foresters, 191 Mo. App. 524, 
177 S. W. 700, 769. 

"Association" has been held to include a 
common-law or Massachusetts trust. State 
v. Hinkle, 126 Wash. 5-81, 219 P. 41, 43 ; 
Crocker v. Malley (C. C. A.) 250 F. 817, 820 ; 
Burke-Waggoner Oil Ass'n v. Hopkins, 269 
U. S. 110, 46 S. Ct. 48, 49,' 70 L. Ed. 183. Al
so a trade union or labor organization. Dowd 
v. United Man 'Workers of America (C. C. A.) 
235 F. 1, 4 ;  Cohn v. People, 149 Ill. 486, 37 
N. E. 60, 62, 23 L. R. A. 821, 41 Am. St.  Rep. 
i�04 ; Tracy v. Banker, 170 Mass. 266, 49 N. 
E: 308, 39 L. R. A. 508. 

I n Engl ish Law 

A writ directing certain persons (usually 
the clerk and his subordinate officers) to asso
ciate themselves with the justices and ser
geants for the purpose of taking the assizes. 
3 Bla. Comm. 59. 

Articles of Association 

See Articles. 

National Banking Associations 

The statutory title of corporations organ
ized for the purpose of ca�rying on the busi
ness of banking under the laws of the United 
States. Rev. St. U. S. § 5133 (12 USCA § 21). 

ASSO C I E: EN, NOM. In French law. In a 
societe en comma1ulite an associe en nom is 
one who is liable for the engagements of the 
undertaking to the whole extent of his prop
erty. This expression arises from the fact 
that the names of the associes so liable figure 
in the firm-name or form part of the societe 
en nom collectij. Arg. Fr. Merc. Law, '546. 

ASSO I L. (Spelled also ' as-soile, absoile, as
.'wilyie.) To absolve ; acquit ; to set free ; to 
deliver from excommunication. St. 1 Hen. 
IV. c. 7 ;  Cowell. 

ASSO I LZ I E. In Scotch law. To acquit the 
defendant in an action ; to find a criminal 
not guilty. 

ASS U M E. To pretend. To undertake ; en
gage ; promise. 1 Ld. Raym. 122 ; 4 Coke, 
92 ; Hopkins v. Erskine, 118 Me. 276, 107 A. 
829, 830. To take to or upon one's self. 
Springer v. De Wolf, 194 111. 218, 62 N. E. 542, 
56' L. R. A. 465, 88 Am. St. Rep. 155 ; Anicker 
v. Doyle, 84 Okl. 62, 202 P. 281, 284. A con
tract to "assume" an interest-bearing . debt 
means the taking over of the liability for in
terest as well as principal. Commonwealth 
of Virginia v. State of 'Vest Virginia, 238 U. 
S. 202, 35 S. Ct. 795, 808, 59 L. Ed. 1272. 

ASSUMED R I SK. See Assumption of Risk. 

ASS U M PSIT. Lat. He undertook ; he prom
ised. . A promise or engagement by which one 

ASSt7MPT'ION 

person assumes or undertakes to do some act 
or pay something to another. ' It may be ei
ther oral or in writing, but is not under seal. 
It is empress if the promisor puts his engage
ment in distinct and definite language ; it is 
implied where the law infers a promise 
(though no formal one has passed) from the 
conduct of the party or the circumstances of 
the case. Willenborg v. Illinois Cent. R. Co., 
11 Ill. App. 302. 

I n  Practice 

A form of action which lies for the recov
ery of damages for the non-performance of a 
parol or simple contract ; or a contract that 
is neither of record nor under seal. 7 Term, 
351 ; Ballard v. Walker, 3 Johns. Cas. (N. 
Y.) 60. 

The ordinary division of this action is in
to (1) common or indebitatus aS8umps-it, 
brought for the most part on an implied 
promise ; and (2) special assump8it, founded 
on an express promise. Steph. PI. 11, 13. See 
Special Assumpsit ; General Assumpsit. 

The action of a88umpsit differs from tre8-
pass and trovf»", which are founded on a tort, 
not upon a contract ; from covenant and 
debt, which are 'appropriate where the ground 
of recovery is a sealed instrument, or special 
obligation to pay a fixed sum ; and from 
replevin, which seeks the recovery of specific 
property, if attainable, rather than of d'am
ages. 

Special Assu m p,slt 

An action of a88Umpsit is so called where 
the declaration sets out the precise language 
or effect of a special contract, which forms 
the ground of action ; it is distinguished from 
a general assump8it, in which the technical 
claim is for a debt alleged to grow out of the 
contract, not the agreement itself. An action 
brought on a promise or contract implied in 
law that the defendant, in equity and in good 
conscience, is bound to pay plaintiff the con
sideration of a benefit conferred. Ruse v. 
Williams, 14 Ariz. 445, 130 P. 887, 888, 45 L. 
R. A. (N. S.) 923. 

ASSUMPT I O N. The act of conceding or tak
ing for granted. Gordon v. Schellhorn, 95-
N. J. Eq. 563, 123 A. 549, 552. The term is 
substantially synonymous with "inference," 
"probability," and "presumption." Ohio Bldg. 
Safety Vault Co. v. Industrial Board of Il
linois, 277 Ill. 96, 115 N. E. 149, 154. 

The act or agreement of assuming or tak
ing upon one's self ; the undertaking or adop
tion of a debt or obligation primarily resting 
upon another, as where the purchaser of real 
estate "assumes" a mortgage resting upon it� 
in which case he adopts the mortgage debt as 
his own and becomes personally Hable for its 
payment. Eggleston v. Morrison, 84 Ill. App. 
631 ; Locke v. Homer, 131 Mass. 93, 41 Am. 
Rep. 199 ; Springer v. De Wolf, 194 Ill. 218,. 
62 N. E. 542, 56 L. R. A. 465, 88 Am. St. Rep. 
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155 ; Lenz v. Railroad Co., 111 Wis. 198, 86 
N. W. 607. 

The difference between the purchaser of 
land assuming a mortgage on it and simply 
buying subject to the mortgage, is that in the 
former case he makes himself personally li
able for the payment of the mortgage debt, 
while in the latter case he does not. Han
cock v. Fleming, 103 Ind. 533, 3 N. m. 254 ; 
Braman v. Dowse, 12 Cush. (Mass.) 227. 
'Vhen he takes the conveyance subject to the 
mortgage, he is bound only to the extent of 
the property. Brichetto _ v. Raney, '7{) Cal. 
App. 232, 245 P. 235, 241. 

Where one "assumes" a lease, he takes to 
himself the obligations, contracts, agree
ments, and benefits to which the other con
tracting party was entitled under the terms 
of the lease. Cincinnati, etc., R. Co. v. In
diana, etc., R. Co., 44 Ohio St. 287, 314, 7 N. 
E. 152. 

ASSU M PT I O N  OF R I SK. A term or condi
tion in a: contract of employment, either ex
press or implied from the circumstances of 
the employment, by which the employee 
agrees that dangers of injury ordinarily or 
obviously incident to the discharge of his 
duty in the particular employment shall be at 
his own risk. Narramore v. Railway Co., 96 
F. 301, 37 C. C. A. 499, 48 L. R. A. 68 ;  Faulk
ner v. Mining Co., 23 Utah, 437, 66 P. 799 ; 
Railroad 00. v. Tuohey, 67 Ark. 209, 54 S. W. 
577, 77 Am. St. Rep. 109 ; Bodie v. Railway 
Co., 61 S. C. 468, 39 S. E. 715 ; Martin v. Rail
road Co., 118 Iowa, 148, 91 N. W. 1034', 59 L. 
R. A. 698, 96 Am. St. Rep. 371 ; Biskup v. Hoff
man, 220 Mo. App. 542, 287 S. W. 865, 869 ; 
Alko-Nak Coal Co. v. Barton, 88 Okl. 212, 212 
P. 591, 594 ; Hennessy v. Ginsberg, 46 N. D. 
229, 180 N. W. 796, 800 ; Schuh v. R. H. Her
ron Co., 177 Cal. 13, 169 P. 682, 684 ; Galves
ton, H. & H. R. Co. v. Hodnett, 106 Tex. 190, 
163 S. W. 13, 15 ; Carleton v. E. & T. Fair
banks & Co., 88 Vt. 537, 93 A. 462, 465. It has 
reference to dangers that are normally and 
necessarily incident to the occupation, which 
are deemed to be assumed by workmen of ma
ture years, whether they are actually aware 
of them or not. Chesapeake, & O. Ry. Co. v. 
Cochran (C. C. A.) 22 F.(2d) 22, 25. It is 
founded upon the knowledge of the servant, 
either actual or constructive, as to the haz
ards to be encountered and his consent to take 
the chance of danger. Schuppenies v. Oregon 
Short Line R. Co., 38 Idaho, 672, 225 P. 501, 
50.5. But it does not include the risks from 
the negligence of the master, or the gross neg
ligence of his superior servant. Burton Const. 
Co.' v. Metcalfe, 162 Ky. 366, 172 S. W. 698, 
702 ; - Frederick Cotton Oil & Mfg. Co. v. 
Traver, 36 Oklo 717, 129 P. 747, 748. The 
term is rightly applicable only to master and 
servant cases and is a result of a contract of 
hiring. City of Linton v. - Maddox, 130 N. E. 
810, 812, 75 Ind. App. 449� - "Contributory 
negligence" is - not synonymous - with assump� 
tioD of ,risk. Dolt�se Bros. Co. - v� - Kahl (C. C. 
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A.) 203 F. 627, 630. "Assumed risk" is found
ed upon the knowledge of the employee, either 
actual or constructive, of the risks to be en
countered, . and his consent to take the chance 
of injury therefrom. Contributory negligence 
implies misconduct, the doing of an impru
dent act by the injured party, or his derelic
tion in failing to take proper precaution for 
his personal safety. The doctrine of assum
ed risk is founded upon contract, while con
tributory negligence is solely matter of con
duct. Cobia v. Atlantic Coast Line R. Co., 
188 N. C. 487, 125 S. E. 18, 21 ; Gulf, C. & S. F. 
Ry. Co. v. Cooper (Tex. Civ. App.) 191 S. W. 
579, 582 ; Chesapeake & O. Ry. Co. v. De At
ley, 159 Ky . . 687, 167 S. W. 933, 935 ; Barke� 
v. Kansas Clty, M. & O. Ry. Co., 88 Kan. 767, 
129 P. 1151, 1156, 43 L. R. A. (N. S.) 1121 ; 
Wheeler v. Tyler, 129 Minn. 20.6, 152 N. W. 
137. 

ASSU M PT I O N  O F  S I( I LL. The doctrine 
known as the "assumption of skill" on the 
part of the master sometimes makes the 
knowledge implied against the master rela
tive to the safety of the place of work, and 
the nature, constituents, and general char
acteristics of the things used in the business. 
superior to that implied against the servant 
especially where the servant is inexperienced: 
Burton V. Wadley Southern Ry. Co., 25 Ga. 
App. 380, 103 S. E. 881 ; Hines v. Little, 26 
Ga. App. 136, 105 S. E. 618. 

ASS U RANCE. 
I n  c.onveyanci ng 

A deed or instrument of conveyance. The 
legal evidences of the transfer of property 
are in England called the "common assur
ances" of the kingdom, whereby every man's 
estate is a88u,red to him, and all controversies, 
doubts, and difficulties are either prevented 
or removed. 2 Bl. Comm. 294. State V. F'ar
rand, 8 N. J. Law, 335. 

I n  Comm ercial Law 

A pledge, guaranty, or surety. National 
Watch Co. v. Weiss, 163 N. Y. S. 46, 47, 98 
Misc. 453. Compare Gallagher v. Montpelier 
& Wells River R. R., 100 Vt. 299, 137 A. 207. 
209, 52 A. L. R. 744, as to " assurance of safe
ty" arising from presence of gates and auto
matic bell at railroad crossing. 

A making secure ; insurance. The term was 
formerly of very frequent use in the modern 
sense of insurance, particularly in English 
maritime law, and still appears in the poli
cies of som.e companies, but is otherwise sel
dom seen of late years. There seems to be a 
tendency, however, to use a88urance for the 
contracts of life insurance companies, and in-
8urance for risks upon property. 

ASSU RANCE, F U RT H E R, COVENANT FO R. 
See Covenant for Further Assurance. 

ASSURE. To make certain and put beyond 
doubt. Armour & CO. V. New York, N. H. & 
lL; B. Co., 41 R. I. 361, 103 A. 1031, �O33. 
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ASSU RED. A person who has been insured 
by some insurance company, ' or underwriter, 
against losses or perils mentioned in the poli
cy of insurance. Brockway v. Insurance Co. 
(C. C.) 29 Fed. 766 ; Sanford v. Insurance Co., 
12 Cush. (Mass.) 548. 

The person for whose benefit the policy is 
issued and to, whom the loss is payable, not 
necessarily the person on whose life or prop
erty the policy is written. Thus where a wife 
insures her husband's life for her own benefit 
and he has no interest in the policy, she is 
the "assured" and he the "insured." Hogle 
v. Insurance Co., 6 Rob. eN. Y.) 570 ; Ferdon 
v. Canfield, 104 N. Y. 143, 10 N. E. 14G ; In
surance Co. v. Luchs, 108 U. S. 498, 2 Sup. Ct. 
949, 27 L. Ed. 800. But ordinarily the two 
words are synonymous. Thompson v. North
western Mut. Life Ins. Co., 161 Iowa, 446, 143 
N. W. 518. 

ASS U R ER. An insurer against certain perils 
and dangers ; an underwriter ; an indemnifier. 

ASSYTHEM ENT. In Scotch law. Damages 
awarded to the relative of a murdered per
son from the guilty party, who has not been 
convicted and punished. Paters. Compo 

AST I P U LAT I ON .  A mutual agreement, as
sent, and consent between parties ; also a wit
ness or record. 

AST I TRAR I US HJER ES. An heir apparent 
who has been placed, by conveyance, in pos
session of his ancestor's estate during such 
ancestor's life-time. Co. Litt. 8. 

AST I TUTION.  An arraignment (q. 'V.). 

ASTRA R I US. In old English law. A house
holder ; belonging to the house ; a person in 
actual possession of a house. 

ASTRAR I US HJERES. Where the ancestor 
by con,eyance hath set his heir apparent and 
his family in a house in his lifetime. Cun
ningham, L. Dict. 

AST R E R. In old English law. A household
er, or occupant of a house or hearth. 

AST R I CT. In Scotch law. To assign to a 
particular mill. 

ASTR I CT I O N TO A M I LL. A servitude by 
which gi.·ain growing on certain lands or 
brought within them must be carried to a cer
tain mill to be ground, a certain multure or 
price being paid for the same. Jacob. 

ASTR I H I LTET. In Saxon law. A penalty 
for a wrong done by one in the king's peace. 
The offender was to replace the damage two
fold. Spelman. 

ASTRUM. A house, or place of habitation. 
Bract. fol. 267b ; Cowell. . 

ASYLUM. A sanctuary, or place of refuge 
and protection, where criminals and debtors 
found shelter, and from which they could not 

BL.LAw DICT. (3D EtD.)-ll 

be taken without sacrilege. ·State v. Bacon, 6 
Neb. 291 ; Cromie v. Institution of Mercy, 3 
Bush (Ky.) 391. 

Shelter ; refuge ; protection from the hand 
of justice. The word includes not only place, 
but also shelter, security, protection ; and 
a fugitive from justice, who has commit
ted a crime in a foreign country, "seeks an 
asylum" at all ' times when he claims the 
use of the territories of the United States. 
In re De Giacomo, 12 Blatchf. 395, Fed. Cas. 
No. 3,747. Every sovereign state has the 
right to offer an asyl"um to fugitives from 
other countries, but there is no corresponding 
right on the part of the alien to claim asylum. 
In recent years this right of asylum has been 
voluntarily limited by most states by treaties 
providing for the extradition (q. v.) of fugi
tive criminals. 

In time of war, a place of refuge in neutral 
territory for ,belligerent war-ships. 

An institution for the protection and re
lief of unfortunates, as asylums for the poor, 
for the deaf and dumb, or for the insane. 
Lawrence v. Leidigh, 58 Kan. 594, 50 Pac. 600, 
62 Am. St. Rep. 631. The term may also in
clude a hospital constructed and maintained 
by the United States government for the 
treatment of soldiers and ex-soldiers. Kemp 
v. Heebner, 77 Colo. 177, 234 P. 1068, 1069. 

AT. A term of considerable elasticity of 
meaning, and somewhat indefinite. AS' used 
to fix a time, it does not necessarily mean eo 
in stante or the identical time named, or even 
a fixed definite moment. Barnett v. Strain, 
151 Ga. 553, 107 S. E. 530, 532. Under a stat
ute making admissible evidence of other sales 
of intoxicating liquor "at the same time," "at" 
means the very day charged, People v. Focht
man, 226 Mich. 53, 197 N. W. 166, 169, and 
may likewise in other cases mean on the same 
day, Perry v. Gross, 172 Cal. 468. 156 P. 1031, 
1032. But "at" may often express simply 
nearness' and proximity, and consequently 
may denote a reasonable time. Childers v. 
Brown, 81 Or. 1, 158 P. 166, 168, Ann. Cas. 
1918B, 170 ; Gregory v. Standard Oil Co. of 
Louisiana, 151 L,a. 2?-S, 91 So. 717, -il!). 

The words "at any time" are often taken 
to mean merely within a reasonable time. 
Hawkins v. Duvall, 177 N. Y. S. 584, 586, 108 
Misc. 333 ; Terry v. Crosswy (Tex. Civ. App.) 
264 S. W. 718, 720 ; City of Erie v. Pennsyl
vania R. Co., 246 Pa. 238, 92 A. 192, 193. 

Primarily, "at" means "near" or "near to," 
and invol,es the idea of proximity. Chesa
peake & O. Ry. Co. v. Hill, 215 Ky. 222, 284 
S. W. 1047, 1048, 48 A. L. R. 327 ; Abernathy 
v. Peterson, 38 Idaho, 727, 225 P. 132, 133 ; 
Fenolio v. Sebastian Bridge Dist., 133 Ark. 
380, 200 S. W. '501, 504 ; Goninon v. Lee, 119 
Wash. 471, 206 P. 2, 4. "At" a village or city 
may mean "near." Howell v. State, 164 Ga. 
204, 138 S. E. 206, 209 ; Board of Trustees 
of Albany College v. Monteith, 64 QT. 356, 
130 P. 633, 636. But a statute fixing compen
sation for the loss of 'a leg "at or above the 
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knee" has reference to the ' exact location of 
the knee, not near to it or below it. Oone v. 
Texas Employers' Ins. Ass'n (Tex. Civ. App.) 
251" S. W. 262, 264. 

Depending on the context, "at" may ' be 
equivalent to "in" ; Feore v. Trammel, 212 
Ala. 325, 102 So. 5.29, 531 ; Millikan v. Se
curity Trust .co., 187 Ind. 307, 118 N. E. 568, 
569 (contra : Fayette Oounty 'Board of Educa
tion v. Tompkins, 212 Ky. 751, 280 S. W: 114, 
116) ; "toward" ; State v. Ounningham, 107 
Miss. 140, 65 So. 115, 117, 51 L. R. A. (N. S.) 
1179 ; "after" ; Davis v. Godart, 131 Minn. 
221, 154 N. W. 1091, 1092 ; E,x parte Szumrak 
(D. O.) 278 F.

' 
803, 810 ; "not later than" ; 

Smith v. Jacksonville' Oil Mill 00., 21 Ga. 
App. 679, 94 ' S. E. 900, 901 ; or to the words 
on, by, about, under, over, through, from, 
to, etc. 

AT A R M'S LENGTH. Beyond the reach of 
personal influence or control. Parties are said 
to deal "at arm's length" when each stands 
upon the strict letter of his rights, and con
ducts the business in a formal manner, with
out trusting to the other's fairness or in
tegrity, and without being subject to the oth
er's control or overmastering influence. 

AT BAR. Before the court. "The case at 
bar ," etc. Dyer, 31. 

AT I SSU E. 'Vhenever the parties come to a 
point in the pleadings which is affirmed on one 
side and denied on the other, they are said to 
be at an issue. Willard v. Zehr, 215 Ill. 154, 
74 N. E. l07, 10.8. 

Ai , LA RG E. Not limited to any particular 
place, district, person, matter, or question ; 
open to discl,lssion or controversy ; not pre� 
elude'd. Free ; unrestrained ; not under cor
poral control ; as a ferocious animal so free 
from restraint as to be liable to do mischief. 
Fully ; in detail ; in an extended form. A 
congress.man at large is one who is elected 
by the electors of an entire state. 

AT 'LAW. According to law ; by, for, or in 
law ; particularly in

' 
distinction from that 

which IS done in or according to equity ; or 
in titles such as sergeant at law, barrister at 
law, attorney or counsellor at law. See 
Hooker v. Nichols, 116 N. O. 157, 21 S. ,E. 
208. 

' 

AT O NCE. In contracts of various kinds the 
phrase "at once" is construed as synonymous 
with "immediately" and "forthwith," where 
the subject�matte:t: is the giving of notice. 
The' use of such term does not ordinarily call 
for instantaneous action, bu,t rather that no
tice shaH ,be given within such time as is rea
sonable in view of the circumstances. N a
tional Live Stock Ins. Co. v. Simmons, 62 Ind. 
App. 15, 111 N. E. 18, 19 ; Empire State Surety 
Co. v. '  Northwest Lumber 00. (C. O. A,) 203 
F. 417 ,. 420; Likewise, contracts or sta:tutes 
�u1rlng , the, perforinance of a particUlar act 
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"at once" are usually held to mean simply 
within a reasonable time. Wichita Mill & 
Elevator Co. v. Liberal Elevator 00. (0. C. 
A.) 243 F. 99, 102, ; Rouleau v. Oontinental 
Life Ins. & Inv. 00., 45 Utah, 234, 144 P. 1006. 
1099 ; Dixon v. U. S. Fidelity & Guaranty Co. 
(Tex:. Oiv. App.) 293 S. W. 291, 294 ; State ex 
reI. C{)nway v. Nolte (Mo. App.) 218 S. 'V. 
862 ; Arizona Power 00. v. State, 19 Ariz. 
114, 166 P. 275, 277. An order to "ship at 
once" was held to mean "with all reasonable 
haste consi-stent with fair business activity," 
Grays Har,bor Oom.mercial 00. v. Yakima Val
ley Producers' Ass'n, 130 Wash. 5'67, 228 P. 
600, 601. As to other sale contracts requiring 
shipment "at once," see Lawson v. Hobbs, 120 
Va. 690, 91 S. E. 7'50, 752 ; B. A. Oollins & 
00. v. Gq.s Blass 00., 154 Ark. 244, 242 S. 
W. 70 ; Gladney Milling 00. v. Dement (Tex. 
Oiv. App.) 230 S. W. 1038, 1040 ; Oliristenson 
v. Gorton-Pew Fisheries 00. (0. C. A.) 8 F.(2d) 
689, 691. As to sales involving warranties, 
see Monroe & Monroe v. Oowne, 133 Va. 181, 
112 S. E. 848, 855 ; Wood, Stubbs & 00. v. 
Kaufmann, 233 Ill. App. 138, 142. 

AT SEA. Out of the limits of any port or 
harbor on the sea-coast. The Harriet, 1 
St6ry, 251, Fed. Oas. No. 6,009. See Wales 
v. Insurance 00., 8 Allen (Mass.) 380 ; Hub
bard v. Hubbard, 8 N. Y. 199 ; Ex parte 
Thompson, 4 Bradf. Sur. (N. Y.) 158 ; Hut
tOIl v. Insurance Co., 7 Hill (N. ;Y.) 325 ; 
Bowen v. Insurance 00., 20 Pick. (Mass.) 276, 
32 Am. Dec. 213 ; U. S. v. Symonds, 120 U. 
S. 46, 7 Sup. Ot. 411, 30 L. Ed. 557 ; U. S. 
v. Barnette, 165 U. S. 174; 17 Sup. Ct. 286, 
41 L. Ed. 675. 

ATA M I TA. In the civil law. A great-great
great-grandfather's sister. 

ATAV I A. In the civil law. A great-grand
mother's grandmother. 

ATAV U N C U LUS. The 'brother o.f a great
grandfather's grandmother, or a great-great
great-grandfather's brother. 

ATAV US. The male ascendant in the fifth 
degree. The great-grandfather's or great
grandmother's grandfather ; a fourth grand
father. The ascending line of lineal ancestry 
runs thus : Pater, AVU8, Proavu8, Abavus, 
Atavu8, TritavU8. The seventh generation in 
the ascending scale will be Tritavi-pater, and 
the next above it Proavi-atavus. 

ATHA. (Spelled also Atta, Atke, Atte.) In 
Saxon law. An oath ; the power or privilege 
of exacting and administering an oath. Spel
man. 

AT H E IST. One who. does not believe in the 
existence of a God. Gibson V. Insurance Co., 
37 N. Y. 584 ;  Thurston v. Whitney, 2 Cush. 
(Mass.) 110 ; Com. v. Hills, 10 CliSh. (Mass:) 
530. 

BL.LA w DIeT. (3D E!D.) 
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ATIA. Hatred or lll-wlll. See De 'Odlo et 
Atia. 

AT I L I U M .  The tackle or rigging of a ship ; 
the harness or tackle of a plow. Spelman. 

ATMAT E RTERA. A great-grandfathers 
grandmother's sister, (ataviw 80rOlf' ;) called 
by Bracton "atmatertera magna." Bract. fol. 
68b. 

. 

ATO M IZED. In ordinary use, " atomized" 
refers to the effect upon the form of liquids 
which have been projected by a blast of air, 
gas, or steam, breaking them up into very 
small particles. Graphic Arts Co. v. Photo
Chromotype Engraving Co. (C. O. A.) 231 F. 
146, 155. 

ATPAT RU US. The :brother of a great
grandfather's grandfather. 

ymous with "annexed." Williams Mfg. Co. v. 
Insurance Co. of North America, 93 Vt. 161, 
106 A. 657, 659. For cases involving chattels 
attached (or not attached) to realty, see In 
re Banos (D. C.) 8 F.(2d) 95, 96 ; Cutler Mail 
Chute Co. v. Crawford, 167 App. Div. 246, 152 
N. Y. S. 750, 752 ; Cohoes Iron Foundry & 
Machine Co. v. Glavin, 190 App. Div. 87, 179 
N. Y. S. 357, 358. 

The word "attached," in an affidavit of service ot 
& notice, used to designate a notice appearing on 
the reverse side of the affidavit, is improper. Wood 

v. Yearous, 159 Iowa, 211, 140 N. W. 362, 3M. 
ATTACH I AM ENTA. L. Lat. Attachment. 

ATTAC H I AMENTA B O N O R U M .  A distress 
formerly taken upon goods and chattels, ,by 
the legal attachiator8 or bailiffs, as security 
to answer an action for personal estate or 
debt. 

ATTACH IAM E NTA D E  P LAC I T US CO-
RONfE. Attachment of pleas of the crown. 
J ewison v. Dyson, 9 Mees. & W. 544. 

ATTAC H I AMENTA DE SP I N I S ET BOSC IS. 

ATRAVESADOS. In maritime law. A 
Spanish term signifying athwart, at right 
angles, or abeam ; sometimes used as de
scriptive of the position of a vessel which is 
"lying to." The Hugo (D. C.) 57 Fed. 400, 
410. A privilege granted to the officers of a forest 

ATROC I O US ASSAULT A N D  BATTERY. to take to their own use thorns, brush, and 

An assault by maiming and wounding. State windfalls, within their precincts. Kenn. Par. 

v. Staw, 97 N. J. Law, 349, 116 A. 425. Antiq. 200. 

ATROC I TY. A 'Word implying conduct that 
is outrageously or wantonly wicked, criminal, 
vile, cruel ; extremely horrible and shocking. 
State v. Wyman, 56 Mont. COO, 186 P. 1, 3. 

ATTACH. To take or apprehend by com
mandment of a writ or precept. Buckeye 
Pipe-Line Co. v. Fee, 62 Ohio St. 543, 51 N. 
E. 446, 78 Am. St. Rep. 743. 

It differs from arrest, because it takes not only 

the body, but sometimes ths goods, whereas an ar
rest is only aga.inst the person ; besides, he who 
attaches keeps the party attached in order to pro
duce him in court on the day named, but he who 
arrests lodges the person arrested in the custody of 
a higher power, to be forthwith disposed of. Fleta, 
lib. 5, C. 24. See Attachment. 

In a hroad sense, "attach" indicates any 
seizure of property for the purpose of bring
ing it within the custody of the court, and is 
not limited to "a seizure on mesne process. 
In re Sa�ady Bros. (D . .  C.) 22,8 F. 538, 540 ; 
In re Clark (D. C.) 11 F. (2d) 540, 541. 

ATTACH E. A person attached to ' an em
bassy, to the suite of an ambassador, or to a 
foreign legation. Hence, one connected with 
an office, e. {j., a public office. Noel v. Lewis, 
35 Cal. App. 65S, 170 P. 857, 859. 

ATTAC H ED .  A term describing the physical 
union of two otherwise independent struc
ture� or objects, or the relat'ion between two 
parts of a single structure, each having its 
own function. National Brake & Electric Co. 
v. Christensen (C. C. A.) 229 F. 004, 570. As 
applied to buildings, the term is often synon-

ATTAC H I N G  C R E D ITO R. See Creditor. 

ATTACHM ENT. The act or process of tak
ing, apprehending, or seizing persons or prop
erty, by virtue of a writ, summons, or other 
judicial order, and bringing the same into 
the custody of the law ; used either for the 
purpose of bringing a person before the court, 
of acquiring jurisdiction over the property 
seized, to compel an appearance, to furnish 
security for debt or costs, or to arrest a fund 
in the hands of a third person who may be
come liable to pay it over. 

Also the writ or other process for the ac
complishment of the purposes above enumer
ated, this being the more common use of the 
word. 

Of Persons 
A writ issued by a court of record, com

manding the sheriff to brin'g before it a per
son who has been guilty of contempt of court, 
either in neglect or abuse of its process or of 
subordinate powers. 3 Bl. Comm. 280 ; 4 Bl. 
'Comm. 283 ; Burbach v. Light Co., 119 Wis. 
384, 96 N. 'V. 829 ; 1 Term, 266 ; Stra. 441. 
See State v. M'Dermott, 10 N. J. Law, 63 ; 
Bacon v. Wilber, 1 Cow. (N. Y.) 121, n. ; Com�, 
monwealth v. Shecter, 250 Pa. 282, 95 A. 468, 
470. 

Of P rope rty 

A species of mesne process, by which a writ 
is issued at the institution or during the. 
progress of an action, commanding the ,sher
iff to seize the property, rights, credits, or 
effects of the defendant to be held as security 
for the satisfaction of such judgment as the 
plaintiff may , recover. It is ptincipally used 
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against absconding, concealed, or fraudulent 
debtors. U. S. Capsule Co. v. Isaacs, 23 Ind. 
App. 533. 55 N. E. 832 ; Campbell v. Keys, 130 
Mich. 127, 89 N. W. 720 ; Rempe v. Ravens, 
68 Ohio St. 113. 67 N. E. 282 ; Daley v. Tor
rey, 71 �lont. 513, 230 P. 782, 783. 

To G ive J urisdiction 

Where the defendant is a non-resident, or 
beyond the territorinl jurisdiction of the 
court, his goods 01' laud wi thin the territory 
may he seizp(} npon process of attachm�nt ; 
whereh)' he will be compelled to enter an ap
pearance, or the court acqnires jurisdiction 
so far as to disvm;e of the property nttached. 
Thi s is sometimes called "foreign attach
ment." Sl'e the following paragraph. See, 
also, Drnke. Att. § -J. a ;  llegee v. Beirne, 39 
Pa. 50 : Bray \'. �lcClu\':r, 55 �10. 128. I n  
such a (,: t �p, the proceeding becomes in sllb
stnnce Hue in rem against the attached prop

,erty. ClitTonl v. Patel'os '.rrallsfer Co., 71 
Wash. 6(;5, l:W P. 369, 371. 

Dom estic and Foreign 

In some j nl'isdictioIlS it i s  common to give 
the name " domestic attachment" to one is
suing aga inst a resident debtor, (upon the 
speCial gt'Olmd of fraud, intention to abscond, 
etc,,) and to desiglla te an attachment against 
a non-resident, or his property, as "foreign," 
Longwell v. Hartwell, 164 Pa. 533, 30 A. 495 ; 
David E. Kennedy, Inc., v. Schleindl, 290 Pat 
38, 137 A. 815, 816, 53 A. L. R. 1020. But the 
term " foreilo,'1l attachment" more properly 
belongs to the process otherwise familiarly 
known as "garnishment." It was a peculiar 
and ancient remedy open to creditors within 
the jurisdiction of the city of London, by 
which they were enabled to satisfy th�ir own 
debts by attaching or seizing the money or 
goods of the debtor in the hands of a third 
person wi thin the jurisdiction of the city. 
'Velsh v. B lackwell, 14 N. J. Law, 346. This 
power and process survive in modern law, in 
all common-law jurisdictions, and are, va
riously denominated "garnishment," "trustee 
process," or "factorizing." Raiguel v. McCon
nell, 25 Pa. 362, 363. 

A garnishment proceeding under the statutes of 
Oklahoma it!! so effectually an attachment that it 
is included within the term ·'attachment." Berry
Beall Dry Goods CO. V. Adams, 87 Ok!. 54, 211 P. 79, 
8L 

ATTACHM ENT EXECUT I O N. A name giv
en in some states to a process of garnishment 
for the satisfaction of a judgment. As to the 
judgment debtor it is an execution ; but as to 
the garnishee it is an Original process-a sum
mons commanding him to appear and show 
cause, if any he has, why the judgment should 
not be levied on the goods and etrects of the 
defendant in his hands. Kennedy v. Agricul
tural Ins. Co., 165 Pat 179, 30 AU. 724 ; Ap
peal of La�e, 100 Pat 61, 51 Am. Rep. 166. 
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ATTACH MENT OF P R I V I LE G E. In English 
law. A process by which a man, by virtue of 
his privilege, calls another to l itigate in that 
court to which he himself ·belongs, and who 
has the priYilege to answer there. 

A writ issued to apprehplld a person in a 
pri vileged place. Terme& de La Ley. 

ATTAC H M EN T  O F  T H E  FOR EST. One of 
the three courts formerl.v held in fOI'psts. The 
highest court was ca l l pcl " j n�tiee in eyre's 
seat ;" the middle, the "HwHi nmote :" nnd the 
lowest, the "attachment." llanwood, 00, 99. 

ATTA I N D ER. That extinction of civl l  rights 
and capacities which takeH IIlaee whenever a 
person who has committed trp:I:'IOIl or felony 
reeeiYes sentence of c1pa th for his crime. 1 
Steph. Com. 408 : 1 Hish. Cr. r.. § (HI : Green 
v. Shumway, 39 N. Y. -J.:n : I n  re G U I'land, 32 
H ow. Pl'ac. (N. Y.) 211 : C01.ells v. Long, 3 
N . •  r. Law. 7M ; State v. Hastings, 37 Neb, 
00. 55 N. W. 7S1. 

I t differs from convict ion, in that it is after 
judgment, whereas convictiou is upon the ver
dict of guilty, but before judgment pro
nounced, and may be quashed upon some 
point of law reserved, or judgment may be 
arrested. The consequences of attainder are 
forfeiture of property and corruption of blood. 
4 TIL Comm. 380. 

At the common law, attainder resulted in 
three ways, viz. : by confelMion, by verdict, 
and by prooeS8 or outlawry. The first case 
was where the prisoner pleaded guilty at the 
bar, or having fled to sanctuary, confessed 
his guilt and abjured the realm to save his 
life. The second was where the prisoner 
pleaded not guilty at the bar, and the jury 
brought in a verdict against him. The third, 
when the person accused made his escape 
and was outlawed. Coke, Litt. 391. 

In EJ1gland, by statute 33 & 34 Vict. Co 23, attainder 
upon conviction, with consequent corruption of 

blood, forfeiture, or escheat, is abolished. In th", 
United States, the doctrine of attainder ilJ now 
scarcely known, although during and shortly after 
the Revolution acts of attainder were passed by 

several of the states. The passage of such bills is 
ex.pressly forbidden by the constitution. 

Bill of Attaind�r 

A legislative act, directed against a desig
nated person, pronouncing him guilty of an 
alleged crime, (usually tl'enson,) without trial 
or conviction according to the recognized 
rules of procedure, and passing sentence of 
death and attainder upon him. "Bills of at· 
tainder," as they are technically called, are 
such special acts of the legislature- as iptiict 
capital punishments upon personti supposed 
to be guilty of high offenses, such as treason 
and felony, without any conviction in the or
dinary course of judicial proceedings. If an 
act inflicts a milder degree of punishment 
than death, it is called a ,  "bill of pains and' 
penalties," but 'both are included in the pro
hi.bition in the Federal constitution. Story, 
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I Const. § 1344 : CummJn� v. Missouri, 4 Wall. There Is a marked distinction between "at-

323, 18 L. Ed. 356 ; Ex parte Garland, 4 Wall. tempt" and "intent." The former conveys the 
38.7, 18 L. Ed. 300 ; People v. Hayes, 140 N. idea of physical effort to accomplish an act ; 
Y. 484, 35 N. Eo 951, 23 L. R. A. 830, 37 Am. the latter, the quality of mind with which an 
St. Rep. 572 : Green v. Shumway, 39 N. Y. act was done. To charge, in an indictment, 
431 ; In re Yung Sing Bee (C. C.) 36 Fed. 439. an assault with an attempt to murder, is not 
See, alRo, Bigelow v, Forrest, 9 Wall. 339, 19 . equivalent to charging an assault with intent 
L. Ed. 696 : People v; Camperlingo, 69 Cal. to murder. State v. 1\lar8ha l1, 14 Ala. 411. 
App. 466, 2::tl P. 601, 603 : Davis v. Berry But an assault with intent to commit a crime 
(D. C.) 216 1<'. 413, 414 ; Butcher v. Maybury necessa rily emhrU('es un "attempt" to commit 
(D. C.) 8 F .(2d ) 155, 159. the crime. Ppoplp \'. Alwns, 25 Cal. App. a7a,. 

14� P. il.l;), 7tl6. Compare Cirnl v. State, 83 
ATTA I NT. Attainted, stained, or hlac1{ened. Tex. Cr. H. S. 200 H. W. 1 088, hold ing that 

In old En�l ish prnctice. A wl'it which lay the word " u ttpmpt" l� more ('oUlprphensh'e 
to inquire whpther a jury of tweh'e men had than the word "intPIlt," implying hoth the 
given u false \'el'diet, in ol'(ler tha t the judg- p�lrpose and a n l1<'tual effort to (�rl'y that pur
ment might he reversed. a Bl. Comm. 402 : pose into execution. 
Bract. foI .  2&"b-292 : Fleta, 1, 5, c. 22, § 8. 
This inqui l';\' WllS made by H gl'and af;sis� o r  
jury o f  twenty-four persons; usually knights, 
and, if the�1 found the yerdict a false one, 
the judgment was that the jurors should be
come infamous, should forfeit their goods and 
the profits of their lands, should themselves 
be imprisOlwd, and their wives and child l'en 
thrust out of dOOl'S, should have their houses 
razed, their trees extirpated, and their mead
ows plowed up, and that the plai ntiff should 
be restored to all that he lost by reason of 
the unjust verdict. 3 BI. · Comm. 404 ; Co. 
Litt. 294b. 

ATTA I NT D'U N E  CAUSE. In French law. 
The gain of a suit. 

ATTEM PT. 

I n  Criminal Law 

An effort or endeavor to accomplish a crime, 
amounting to more than mere preparation or 
planning for it, which ,  if not prevented, would 
have resulted in the full consummation of the 
act attempted, but which, in fact, does not 
bring to pass the party's ultimate -design. 
People v. Moran, 123 N; Y. 254, 25 N. E. 412, 
10 L. R. A. 109, 20 Am. St. Rep. 732 ; Gandy 
v. State, 13 Neb. 445, 14 N. ·W. 143 ; Seott v. 
People, 141 Ill. 195, 30 N. E. 329 ; Brown v. 
State, 27 Tex. App. 330, 11 S. W. 412 ; U. S. v. 
Ford (D. C.) 34 F. 26 : Com. v. Eagan, 42 A. 
374, 190 Pa. 1 0. 

An intent to do a particular criminal thing 
combined with an act which falls short of the 
thing intendpd. 1 Bish. Crim. Law, § 728 ; 
Johnson v. State, 14 Ga. 55 ; People v. Law· 
ton, 56 Barb. (N. Y.) 126 ; Cunningham v. 
State, 4l.l Miss. 685 ; Wooldridge v. United 
States (C. C. A.) 237 F. 775, 776 ; State v. 
Schwarzbach, 84 N. J. Law, 268, 86 A. 423, 
424 ; "Lahey v. Lahey, 109 Or. 146, 219 P. 807, 
809 ; Gustine v. State, 86 Fla. 24, 97 So. 207, 
208. An "attempt" to commit a crime con
sists of three elements: (1) The intent to com
mit the crime ; (2) performance of some act 
toward the commission of a crime ; and (3) 
the failure to consummate its commission. 
State v. Thompson, 118 Kan. 256, 234 P. 980, 
981 ; People v. Lardner, 300 Ill. 264, 133 N. E. 
375, 19 A. L. R. 721. 

I n Civil Matters 

. In statutes and iu cases other than crimi
nal prosecutions un "uttemIJt" o l'dinal'i1y 
means 3n intent ('omhined with nn aet fall ing 
shor� of the th ing i lltpudeu. �ee Thompson 
v. Kreutzer, 103 M iss. :���. UO So. :�:H, :{35 ; Fox 
v. Denver City Tramway Co., 57 Colo. 511, 143 
P. 278, 280 ; Northern Pac. Ry. Co. v. Sno
homish County, 101 Wash. US6, 172 P. 878, 
880 ; In re Bergland's Estate, 180 Cal. 629, 182 
P. 277, 283, 5 A. L. n. 13G3. It may be de
scribed as an endeavor to do an act, carried 
beyond mere preparation, but short of exe
cution. Columbian Ins. Co. of Indiana v. 
Modern Laundry (C. C. A.) 217 F. 355, 358, 20 
A. L. R. 1159 ; li"ollett v. Standard Ifire Ins. 
Co., 77 N. H. 457, 92 A. 956, 957. 

ATTEN DANT, n. One who owes a duty or 
service to another, or in some sort depends 
upon him. Termes de la Ley. One who fol
lows and waits upon another. 

ATTEN DANT, adj. Accompanying, or con
nected with. Fletcher v. Winnfield Bottling 
"r orks, 160 La. 261, 107 So. 103, 104. 

ATTENDANT TER MS. In English law, 
terms, (usually mortgages,) for a long period 
of years, which are created or kept outstand
ing for the purpose of aUe-nd£nfJ or waiting 
upon and protecting the inheritance. 1 Steph. 
Comm. 351. 

A phrase used in conveyancing to denote estate!'! 
which are kept alive, after the objects for which 
they were originally created have ceased, so that .. 
they might be deemed merged or satisfied, for the 
purpose of protecting or strengthening the title of 
the owner. Abbott. 

ATTENTAT. Lat. He attempts. In the civ
il and canon law. An�'thing wrongfully inno
vated or attempted in a suit by an inferior 
judge (or judge a qUO) pending an appeal. 1 
Addams, 22, note ; Shelf. Mar. & Div. 562 ; 
Ayliffe, Parerg. 100. 

ATTENT I O N. Consideration ; notice. The 
phrase "your bill shall have attention" was 
held to be ambiguous and not to amount to 
an acceptance of the bill. 2 B. & Ald. 113. 



ATTE R M I NARE. In old English law. To put 
off to a succeeding term ; to prolong the time 
of payment of a debt. Stat. Westm. 2, Co 4 ;  
Cowell ; . Blount. 

, ATTE RM I N I NG. In old English law. A 
putting off ; the granting of a time or term, 
as for the payment of a debt. Cowell. 
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and identifying it. Skinner v. Bible Soc., 92 
. Wis. 209, 65 N. W. 1037 ; 3 Campb. 232 ; Jen

kins v. Dawes, 115 Mass. 599 ; In re Reid's 
Estate, 130 Minn. 256, 153 N. W. 324, 325 ; 
In re McDonough's Estate, 201 App. Div. 203, 
193 N. Y. S. 734, 736. 

ATTESTO R. One who attests or vouches for. 

ATTERM O I EM ENT. In canon law. A mak- ATTESTOR O F  A CAUT I O N E R. In Scotch 
ing' terms ; a composition, as with creditors. practice. A person who attests the sufficien-
7 Low. C. 272, 306. cy of a cautioner, and agrees to become 8ub-

ATTEST. To bear witness to ; to affirm to be 
true or genuine; Ex parte Lockhart, 72 Mont. 
136, 232 P. 183, 186. To witness the execu
tion of a writt!:'n instrument. at the request of 
him who makes i t, and subscribe the same as 
a witness. White v. Magarahan, 87 Ga. 217, 
13 S. E. 509 : Logwood v. Hussey, 60 Ala. 424 ; 
Arrington v. Arrington. 122 Ala. 510, 26 So. 
152. This is also the technical word by which, 
in the prn ctice in many of the states, a certi
fying officer gives assurance of the genuine
ness and correctness of a copy. Thus, an "at
tested" copy of a document is one which has 
been examined and compared with the orig
inal, with a certificate or memorandum of 
its correctness, signed by the persons who 
have examined it. Goss, etc., Co. v. People, 
4 Ill. App. 515 ; Donaldson v. Wood, 22 Wend. 
(N. Y.) 400 ; Gerner v. Mosher, 58 Neb. 135, 78 
N. W. 384, 46 L. R. A. 244. 

ATTESTAT I O N. The act of witnessing an 
instrument in writing, at the request of the 
party making the same, and subscribing it as 
a witness. 3 P. Wms. 254 ; Shanks v. Chris
topher, 3 A. K. Marsh. (Ky.) 146 ; Hall v. Hall, 
17 Pick. (Mass.) 373 ; In re Jones' Estate, 101 
Wash. 128, 172 P. 206, 207. The act of wit
nessing the execution of a paper and subscrib
ing the name of the witness in testimony of 
such fact. In re Drusch's Estate, 138 Minn. 
322, 164 N. W. 1023, 1024 ; First Nat. Bank v. 
Devore, 110 Okl. 283, 234 ' P. 734, 735 ; In re 
Virgin (D. C.) 224 F. 128, 130 ; Quirk v. Pier
son, 287 Ill. 176, 122 N. E. 518, 520. See At
test. 

Ell1ecuticm. and attestation are clearly distinct 
foz:malities ; the former being the act of the party, 
the latter of the witnesses only. 

Subscri$lti<m differs from attestation, in that the 
former is the mere manual or mechanical act of 
'signing-the act of the hand, whereas the latter sig
nifies the mental act of bearing witness to-the 
act of the senses. Moore v. Walton, 158 Ga. 408, 123 
S. E. 812, 814 ; In re Klufa's E.state, 78 Okl. 13, 188 
P. 329, 330 ; Tilto-n v. Daniels, 79 N. H. 368, 109 A. 

145, 8 A. L. R. 1073. 
ATTESTAT I O N  C LAUSE. That clause 
wherein the witnesses certify that the instru
ment has been executed before them, and the 
manner of the execution of the same. 

ATTESTED C O PY. See Attest. 

ATTEST I N G  WITNESS. One who signs his 
name' to an instrument, at the request of the 
party " ()r parties, for the purpose of proving" · 

8idiarie liable for the debt. Bell. 

ATT I LE. In old English law. The rigging 
or furniture of a ship. Jacob, L. Dict. Rig
ging ; tackle. Cowell. 

ATTO RN. 
In Feudal Law 

To turn over ; to transfer to another mon
ey or goods ; to assign to some particular use 
or service. Kennet, Paroch. Antiq. 283 ; 2 
Bla. Comm. 288 ; Littleton § 551 ; 1 Spence, 
Eq. Jur. 137 ; 1 Washb. R. P. 28, n. 

Where a lord aliened his seigniory, he might, with 
the consent of the tenant, a.nd in some cases with
out, attorn or transfer the homage and service of ' 
the latter to the alienee or new lord. Bract. fols. 
81b, 82. 

I n Modern Law 

To consent to the transfer of a rent or re
version. To agree to become tenant to one 
as owner or landlord of an estate previously 
held of another, or to agree to recognize a 
new owner of a property or estate and prom
ise payment of rent to him. Obermeier v. 
Mattison, 98 Or. 195, 193 P. 915 ; Hurley v. 
Stevens, 220 Mo. App. 1057, 279 S. W. 720, 
722. 

ATTO RNARE. In feudal law. 'To attorn ; 
to tran�fer or turn over ; to appoint an attor
ney or SUbstitute. 

ATTORNARE REM. To turn over money or 
goods, i. c., to assign or appropriate them to 
some particular use or service. 

ATT O RNATO FAC I EN D O  V E L  R EC I P I EN· 
DO. An obsolete writ, which commanded a 
sheriff or steward of a county court or hun
dred court to receive and admit an attorney 
to appear for the person that owed suit of 
court. Fitz. N. B. 156, 349. 

ATTO R N E. L. Fr. In old English law. An 
attorney. Britt. c. 126. 

ATTO RN EY. In the most general sense. this 
term denotes an agent or substitute, or one 
who is appointed and authorized to act in the 
place or stead of another. Baxter v. City of 
Venice, 271 Ill. 233, 111 N. E. 111, 112 ; In re 
Ricker, 66 N. H. 207, 29 A. 559, 24 L. R. A. 
740 ; Eichelberger v. Sifford, 27 Md. 320. 

It is "an ancient English word, and signi
fieth one that �s set in the turne, stead, or 
place of another ; and·  of these some be pri
vate * .. • and' some be publike, as attor-



16T 

neys at law!' 00. Lftt. 51b, 1286;i' Britt 285& ; 
Spelman ; Termes de la Ley. 

ODe who is appointed by another to do 
something in his absence, and who has au
thority' to act in the place and turn of him by 
whom he is delegated. 

This term Is employed to de8igaate persons whq 
act under a special agency, or a specla.l letter �f at, 
torney, 80 tha.t they are appointed '" facl'UlfA, for 
the deed, or special act to b

'
e performed : but in a. 

more extended sense it includes all other agents 

employed in any business, or to do any act or acts 

in pais for another. Bacon, Abr . .J..ttO'l"n61/; Story; 
Ag. § 25. 

-AttGrney 01 record. The one whose name 
is entered on the record of an action or suit 
as the attorney of a designated party there
to. Delaney v. Husband, 64 N. J. Law, 275, 
45 AU. 265. 

When used with reference to the proceed
ings of courts, or the transaction of business 
in the courts, the term always means "attor
ney at law" (q. v.) unless a contrary meaning 
is clearly indicated. See People v. May, 3 
Mich. 605 ; Kelly v. Herb, 147 Pa. 563, 23 A. 
889 ; Clark v. Morse,' 16 La. 576 ; In re Morse, 
98 Vt. 85, 126 A. 550, 551, 36 A. L. R. 527. -Attorney of the wards and liveries. In Eng

"Lawyer" and,  "attorney" are synonymous. lish law. This was the third officer of the 
People v. Taylor, 56 Colo. 4'41, 138 P. 762, 763. duchy court. Bac. Abr. "Attorney." 

-Attorney ad hoo. See Ad hoc. 

-A ttorney at large. In old practice. An at-
torney who practiced in all the courts. Cow
ell. 

-Attorney at law. An advocate, counsel, or 
official agent employed in preparing, manag
ing, and trying cases in the courts. An officer 
in a court of justice, who is employed by a 
party in a cause to manage it for him. See 
Langen v. Borkowski, 188 Wis. 277, 206 N. W. 
181, 190, 43 A. L. R. 622 ; City of Pittsburgh 
v. O'Brien, 239 Pa. 60, 86 A. 651, 652 ; In re 
Bergeron, 220 Mass. 472, 107 N. E. 1007, 1008, 
Ann. Cas. 1917 A, 549. 

In English law. A public officer belonging to the 

superior courts of common law at Westminster, who 

conducted legal proceedings on behalf of others, 

called his clients, by whom he was retained ; he an

swered to the solicitor in the courts of chancery, and 

the proctor of the admiralty, ecclesiastical, probate, 

and divorce courts. An attorney was almost invari

ably also a solicitor. It is now provided by the judi

cature act, 1873, § 87, that solicitors, attorneys, or 

proctors of, or by law empowered to practise in, 

any court the jurisdiction of which is by that act 

transferred to the high court of justice or the court 

of appeal, shall be called "solicitors of the supreme 

court." Wharton. 

The term "attorney at law," as used in the United 

States, usually includes "barrister," "counsellor," 

and "solicitor," in the sense in which those terms 

are used in England. In some states, as well as in 

the United States supreme court, "attorney" and 
"counsellor" are distinguishable, the former term 

being applied to the younger members of the bar, 

and to those who carry on the practice and formal 

parts of the suit, while "counsellor" is the adviser, 

or special counsel retained to try the cause. Rap. 
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-Attorney In fact. A private attorney author
ized by another to act in his place and stead, 
either for some particular purpose, as to do a 
particular act, or for the transaction of busi
ness in general, not of a legal character. This 
authority is conferred by an instrument in 
writing, called a "letter of attorney," or more 
commonly a "power of attorney." Treat v. 
Tolman, 113 F. 893, 51 C. C. A. 522 ; Hall v. 
Sawyer, 47 Barb. (N. Y.) 119 ; White v. Fur
geson, 29 Ind. App. 144, 64 N. E. 49. 

-Attorney's certificate. In English practice, 
a certificate of the commissioners of stamps 
that the attorney therein named has paid the 
annual ' tax or duty. This must be renewed 
yearly ; and the penalty for practising with
out such certificate is fifty pounds ; . Stat. 37 
Geo. III. c. 90, §§ 26, 28, 30. See also 7 & 8 
Vict. c. 73, §§ 21-26 ; 16 & 17 Viet. c. 63. 

-Attorney's lien. See Lien ; Charging Lien. 

-Letter 01 attorney. A power of attorney ; a 
written instrument by which one

' 
person con

stitutes another his true and lawful attorney, 
in order that the latter may do for the for
mer, and in his place and stead, some lawful 
act. People v. Smith, 112 Mich. 192, 70 N. W. 
466, 67 Am. St. Rep. 392 ; '  Civ. Code La. art. 
2985. An instrument of writing, appointing 
an attorney in fact for an avowed purpose 
and setting forth his powers and duties. 
Mullins v. Commonwealth, 179 Ky. 71, 200 
S. W. 9, 11. It is, in effect, a mere contract 
of agency. Filtsch v. Bishop, 118 Old. 272, 
247 P. 1110, 1111. A general power author
izes the agent to act generally in behalf of 
the principal. A 8peoia� power is one limited 
to particular acts. 

-Publio atto-rne1y. A name sometimes given 
to an attorney at law, as distinguished from 
a private attorney, or attorney in fact. 

ATTO R N EY G E N E RAL. 

I n Engl ish Law 

The chief l�w officer of the realm, being 
created by letters patent, whose office is to ex
):libit informations and prosecute for the 
crown in matters criminal, and to file bills in 
the exchequer in any matter concerning the 
king's revenue. State v. Cunningham, 83 Wis. 
90, 53 N. W. 35, 17 L. R. A. 145, 35 Am. St .. 
Rep. 27 ; 3 Bla. Comm. 27 ; Termes de Ia Ley. 

I n American Law 

The attorney general of the United States 
is the head of the department of justice, ap:' 
pointed by the president, and a member of the 
cabinet. He appears in behalf of the govern
ment in all cases in the supreme court in 
which the government is interested, and gives 
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his legal a dvice to the president and heads 
of departments upon questions submitted to 
him. Act of Sept. 24, 1789 (5 USCA §§ 291, 
303, 309). 

In each state also there is an attorney gen
eral, or similar officer, who appears for the 
people, as in England the attorney general 
appears for the crown. State v. District 
Court, 22 Mont. 25, 55 Pac. 916 ; People v. 
Kramer, 33 Misc. 209, 68 N. Y. Supp. 3E3 ; 
Com. v. Burrell, 7 Pa. 39 ; Platte Valley 
Drainage Dist. of Worth County v. National 
Surety Co., 221 Mo. App. 898, 295 S. W. 1083, 
10'88. He is the chief law officer of the state 
and head of the legal department. People v. 
Ne'wcomer, 284 Ill. 315, 120 N. E. 244, 247. 

ATTO R N EYSH I P. The office of an agent or 
attorney. 

ATTO R N M ENT. In feudal and old English 
law. A turning oyer or transfer by a lord 
of the services of his tenant to the grantee 
of his seigniory. 

Attornment is the act of a person who holds 
a leasehold interest in land, or estate for life 
or years, by which he agrees to become the 
tenant of a stranger who has acquired the 
fee in the land, or the remainder or reversion, 
or the right to the rent or services by which 
the tenant holds. Lindley v. Dakin. 13 Ind. 
388 ; Willis v. Moore, 59 Tex. 636, 46 Am. 
Rep. 284 ; Foster v. Morris, 3 A. K. Marsh. 
(Ky.) 610, 13 Am. Dec. 205 ; De Good v. Get
tle, 119 Kan. 534, 240 P. 960, 961 ; Snyder v. 
Bernstein Bros., 201 Iowa, 931, 208 N. W. 503, 
504. See Attorn. 

The doctrine of attornment grew out of the pe
culiar relations existing between the landlord and 
his tenant under the feudal law, and the reasons 
for the rule never had any existence in this coun
try, and is inconsistent with our laws, customs and 
institutions. B eyond its application to est()p a ten
ant from denying the title of his landlord, it can 
serve but little, if any, useful purpose. Perrin v. 
Lepper, 34 Mich. 292. 
ATT RACT I V E  N U I SA N C E  DOCT R I N E. A 
doctrine which holds a property owner lia
ble, when he knowingly leaves a dangerous . 
instrumentality, which he may be charged 
with Imowing is of a chara('ter to a ttract 
children, exposed in a place liable to be fre
qu£mted by children, and, as a result, a child, 
who did not realize the danger, is injured. 
McKiddy v. Des Moines Electric Co., 202 
Iowa, 225, 206 N. W. 815, 817 ; Union P. R. 
Co. v. McDonald, 152 U. S. 262, 14 Sup. Ct. 
619, 38 L. Ed. 434. For illustrative cases ap-

• plying this doctrine, see Lynch v. Nurdin, 1 
Q. B. 29 ; Sandberg v. McGilvray, Raymond 
Granite Co., 66 Cal .. App. 261, 226 P. 28, 30 ; 
Barrett v. Southern Pac. Co., 91 Cal. 296, 27 
P� 666, 25 Am. St. Rep. 186 ; KefIe v. R. Co.,, 
21 Minn. 207, 18 Am. Rep. 393. For cases to 

' which the doctrine was deemed inapplicable, 
see Lineberry v. North Carolina Ry. Co., 187 
N. C. 786, 123 S. E. 1, 4 (a railroad cut) ; 
State ex reI. Kansas Oity v� Ellison, 281 Mo. 
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687, 220 S. W. 498, 501 (a stone wall around 
a reservoir) ; Von Almen's Adm'r v. City of 
Louisville, 180 Ky. 441, 202 S. W. 880, 881 
(a wall and pond) ; Giannini v. Campodonico, 
176 Oal. 548, 169 P. SO, 82 (a stable) ; Smith 
v. Hines, 212 Ky. 30, 278 S. W. 142, '143, 45 
A. L. R. 980 (a freight car) ; Cincinnati & H.  
S. Co. v .  Brown, 3 2  Ind. App. 58, 69 N .  E. 19-7 
(a grove). 

A U  BESO I N. (Fr. in case of need. "A u 
besoin chez Messieurs -- a --." "In case 
of need, apply to Messrs. -- at -_. "). 

A phrase sometimes used in the direction 
of a bill of exchange, pointing out the per
son to whom application may be made for 
payment in case of failure or refusal of the 
drRwee to pay. Story, Bills § 65. 

A U BA I N E. S�e Droit d'AulJaine. 

A U CT I ON .  A public sale of land or goods, at 
public outcry, to the highest bidder. Russell 
v. Miner, 61 Barb. (N. Y.) 539 ; Hibler v. 
Hoag, 1 Watts & S. (Pa.) 553 ; Crandall '\T. 
State, 28 Ohio St. 481 ; 19 Cent. L. J. 247 ; 
Bateman, Auct. ; eiv. Code La. art. 2601 ; 
Bond v. Stephens, 161 Ga. 140, 129 S. E. 636, 
638. 

A sale by auction is a sale by public outcry to the 
highest bidder ()n the spot. Barber Lumber Co. v. 
Gifford, 25 Idaho, 654, 139 P. 557, 560. 

While auction is very generally defined as a sale 
to the 1�igh.e8t bidder, and this is the usual meaning. 
there may be a sale to the Zowest bidder, as where 
land is sold for non-payment of taxes to whomso
ever will take it for the shortest term : or where a 
contract is ()ffered to the one who will perform it 
at the lowest price. And these appear fa.irly in 
cluded in the term. "auction." Abbott. 

D utch Auction 

A method of sale by auction which consists 
in the public offer of the property at a price 
beyond its value, and then gradually lower
ing the price until some one becomes the pur
chaser. Crandall v. State, 28 Ohio St. 482. 

Public Auction 

A snle of property at auction, where any 
and all persons who choose are permitted 
to attend and offer bids. The phrase imports 
a sale to the highest and best bidder with 
absolute freedom for competitive bidding. 
State v. Miller, 52 Mont. 562, 160 P. 513, 515. 

Though this phrase is frequently used, it is d()ubt
ful whether the w()rd "public" adds anything to the 
force of the expression, since "aucti()n" itself im
ports publicity. If there can be such a thing as a 
private auction, it must be one where the property 
is sold to the highest bidder, but only certain per
sons, or a. certain class of persons, a.re permitted to 
be present or to offer bIds. 

Puffing the Bidding 
See Bid. 

AUCTI ONARIJE. Catalogues of goo�s , for 
pu blic sale or auction. 
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AUCT I ONAR I US. A seller ; a regrator ; a 
retailer ; one who bought and sold ; an auc
tioneer, in the modern sense. Spelman, Gloss. 
One who buys poor, old, worn-out things to 
sell again at a greater price. Du Cange. 

AUCT I O N EER. A person authorized or li
censed by law to sell lands or goods of other 
persons at public auction ; one who sells at 
auction. City of Chicago v. Ornstein, 323 Ill. 
258, 154 N. E. 100, 52 A. L. R. 489 ; Com. v. 
Harnden, 19 Picli:. (Mass.) 482 ; CrandaH v. 
State, 28 Ohio St. 481 ; Williams v. Milling
ton, 1 H. Bl. 83 ;  Russell v. Miner, 5 Lans. 
(N. Y.) 539. 

Auotioneers differ from brokers, in that the 
latter may both buy and sell, whereas auction
eers can only sell ; also brokers may sell by 
private contract only, and auctioneers by pub
lic auction only. Auctioneers can only sell 
goods for ready money, 'but factors may sell 
upon credit. Wilkes v. Ellis, 2 H. Bl. 557 ; 
Steward v. 'Winters, 4 Sandf. Ch. (N. Y.) 690. 
AUCTOR. 

I n the Ro m,an Law 

An auctioneer. 

I n the Civil Law 

A grantor or vendor of any kind. 

I n O ld French Law 

A plaintiff. Kelham. 

AUCTO R I TAS. 

I n  the Civil Law 

Authority. 

I n Old European Law 

A diploma, or royal charter. A word fre
quently used by Gregory of Tours and later 
writers. Spelman. 

Auctoritates ph ilosophol"u m ,  medicoru m ,  et po
etaru m ,  sunt in oausis allegandm e·t tenendm.

· 

The opinions of philosophers, physicians, and 
poets are to be alleged and received in causes. 
Co. Litt. 264. 

Aucupia verboru m sunt j udice indlgna. Catch
ing at words is unworthy of a j udge. Hob. 
343. 

Audl  alteram partem .  Hear the other side ; 
hear both sides. No man should be condemn
ed unheard. Broom, Max. 113 ; L. R. 2 P. C. 
106 ; Lowry v. Inman, 46 N. Y. 119 ; Shaw 
V. Stone, 1 Cush. (Mass.) 243. 

A U D I ENCE. In international law. A hear
ing ; interview with the sovereign. The king 
or other chief executive of a country grants 
an audience to a foreign minister who comes 
to him duly accredited ; and, after the recall 
of a ministi:�r, an "audience of leave" ordi
narily is accorded to him. 

A U D I ENCE COURT. In English law. A 
COlU't belonging to the Archbishop of Canter-

AUDITOR 

bury, !iaving jurisdiction of matters of form 
only, as the confirmation of bish-ops, and the 
like. This court has the same authority with 
the Court of Arches, but is of inferior dignity 
and antiquity. The Dean of the Arches is 
the official auditor of the Audience court. 
The Archbishop of York has also his Audience 
court. 

A U D I EN D O  ET TERM I NAN D O. A writ or 
commission to certain persons to appease and 
punish any insurrection or great riot. Fitzh. 
Nat. Brev. 110. 

A U D I T, n. The process of auditing accounts ; 
the hearing and investigation had before an 
auditor. People v. Green, 5 Daly (N. Y.) 200 ; 
:i\:Iachias River Co. v. Pope, 35 Me. 22 ; Cobb 
County v. Adams, 68 Ga. 51 ; Clement v. 
Lewiston, 97 Me. 95, 53 Atl. 985 ; People v. 
Burnes, 114 N. Y. 317, 20 N. E. 609 ;  In re 
Clark, 5 Fed. Cas. 854. 

A U D I T, 'V. To hear ; to examine an account ; 
and in a broad sense it includes Its adjust
.ment or allowance, disallowance, or rejection. 
New York Catholic Protectory v. Rockland 
County, 144 N. Y. S. 552, 656, 159 App. Div. 
455 ; O'Neil v. State, 223 N. Y. 40, 119 N. E. 
95, 96 ; State v. Kositzky, 38 N. D. 616, 166 
N. W. 534, 537, L. R. A. 19.18D, 237 ; Fuller 
& Hiller Hardware Co. v. Shannon & Wlllfong, 
205 Iowa, 104, 215 N. W. 611, 613 ; Rinder v. 
City of Madison, 163 Wis. 525, 158 N. W. 302, 
305 ; U. S. v. A. Bentley & Sons Co. (D. C.) 
293 F. 229, 239. 

A U D I TA QUER ELA. The name of a writ 
constituting the initial process in an action 
brought by a judgment defendant to obtain 
relief against the consequences of the judg
ment, on account of some matter of defense or 
discharge, arising since its rendition and 
which could not be taken advantage of other
wise. 'l'his de·finition is adopted in Kelley v. 
Kelley (l\Io. App.) 290 S. W. 624, 628. See, 
also, Foss v. 'Vitham, 9 Allen (Mass.) 572 ; 
Longworth v. Screven, 2 Hill (S. C.) 298, 27 
Am. Dec. 381 ; McLean v. Bindley, 114 Pa. 
559, 8 AU. 1 ;  Wetmore v. Law, 34 Barb. (N. 
Y.) 517 ; Manning v. Phillips, 65 Ga. 550 ; 
Coffin v. Ewer, 5 Metc. (Mass.) 228 ; Gleason 
v. Peck, 12 Vt. 56, 36 Am. Dec. 329. 

In some states. where the same relief may be ob
tained by motion (Baker v. Judges, 4 Johns. (N. 
Y.) 191 ; Witherow v. Keller, 11 S. & R. (Pa.) 274), 

the remedy by motion has superseded the ancient 

remedy ; Smock v. Dade, 5 Rand. (Va.) &19, 16 Am. 
Dec. 780 ; Longworth v. Screven, 2 Hill (S. C.} 

298, 27 Am. Dec. 381 ; Marsh v. Haywood, 6 Humphr. 

(Tenn.) 210 ; Dunlap v. Clements, 18 Ala. 778 ; 
Chambers v. Neal, 13 B. Monr. (Ky.) 256. 

A U D ITOR. A public officer whose function 
is to examine and pass upon the accounts and 
vouchers of officers who have received and 
expended public money by lawful authority. 
An officer who examines accounts and verifies 
the accuracy of the statements therein. Hicks 
v. Davis, 100 Kan. 4, 163 P. 799. 
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I n  Practice 

An officer (or officers) of the court, assign
ed to state the items · of debit and credit be
tween the parties in a suit where accounts 
are in question, and exhibit the balance. 
Whitwell v. Willard, 1 Metc. (Mass.) 218 ; 
Bartlett v. Trefethen, 14 N. H. 427 ; Campbell 
v. Crout, 3 R. I. 60. 

I n English Law 

An officer or agent of the crown, or of a 
private individual, or corporation. who ex
amines periodically the accounts of under of
ficers, tenants; stewards, or bailiffs, and re
ports the state of their accounts to his prin
cipal. 

I n  General 

-Auditor of the im p'rest. Any of several offi
cers in , the English exchequer, who formerly 
had the charge of auditing the accounts of the 
customs, naval and military expenses, etc., 
now performed by the commissioners for au
diting public accounts. Jacob. 

�Auditor of the receipts. An officer of the 
English exchequer. 4 Inst. 107. 

-State auditor. An officer whose business is 
to examine and certify accounts and claims 
against the state 'and to keep an account be
tween the state .and its treasurer. State v. 
Jorgenson, ·29 N: D. 173, 150 N. W. 565, .567. 

AUGM ENTAT I ON.  The increase of the 
crown's revenues from the suppression of re
ligious houses and the appropriation of their 
lands and revenues. 

Also the name of a court (now abolished) 
erected 27 Hen. VIII., to determine suits and 
controversies relating to monasteries and ab
bey-lands. The court was dissolved in the 
reign of Mary, but the office of augmentations 
remained long after ; Cowell. 

A share of the great tithes temporarily 
granted to the vicars by the appropriators, 
and made perpetual by statute 29 Car. II. c. 
8. The word is used in a. simJlar sense in the 
Canadian law. 

An increase of the assets of an insolvent 
estate by the commingling with it of a trust 
fund in such an appreciable and tangible way 
as to entitle the trust creditor to preference 
though the trust fund is incapable of identifi
cation or tracing. Russell v. Bank of Nampa, 
31 Idaho, 59, 169 P. 180, 181. See, also, Leach 
v. Iowa State Save Bank of Sioux City, 204 
�owa, 497, 215 N. W. 728, 729. 

Augusta legibiiS . soluta non est� The . empress 
or queen is not privileged or exempted from 
subjection to the laws. 1 Bl. Comm. 219 ; Dig. 
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the lord's men held there In the same way that the 

word court was used. McIlwain, High Court of 
ParI. 30, 

AULA ECCLES I IE. A nave or body of a 
church where temporal courts were anciently 
held. 

A U LA REG IS. (Called also Aula Regia.) The 
king's hall or palace. The chief court of Eng
land in early Norman times. It was estab
lished by William the Conqueror in his own 
hall. It was composed of the great officers 
of state, resident in the palace, and followed 
the king's household in all his expeditions. 
See, also, Curia Regis. 

A U L I C. Pertaining to a royal court. 

A U L I C  COU N C I L. In the old German em
pire, the personal council of the emperor, and 
one of the two supr�e courts of the empire 
which decided without appeal. It was insti
tuted about 1502, was modified in 1654, and 
ceased to exist on the extinction of the Ger
man Empire in 1806. The title was also given 
to the Council of State of the former Emperor 
of Aush·ia. Cent. Dict. 

AU LNAGE. See Alnager. 

AU LNAGER. See Alnager. 

AUMEEN. In Indian law. Trustee ; commis
sioner ; a temporary collector or supervisor, 
appointed to the charge of a country on the 
removal of a zemindar, or for any other par
ticular purpose of local investigation or ar
rangement. 

A UM I L. In Indian law. Agent ; officer ; na
tive collector of revenue ; superintendent of 
a district or division of a country, either on 
the part of the government zemindar or rent
er. 

AU M I LDAR. In Indian law. Agent ; the 
holder of an office ; an intendant and collector 
of the revenue, uniting civil, military, and 
financial powers under the Mohammedan gov
ernment. 

A U M O N E, SERV I C E  I N. Where lands are 
given in alms to some church or religious 
house, upon condition that a service or 
prayers shall be offered at certain times for 
the repose of the donor's soul. Britt. 164. 

AU NCEL WE I G H T. In English law. An an
cient mode of weighing, described by Cowell 
as "a kind of weight with scales hanging, or 
hooks fastened to each end of a staff, which 
a man, lifting up upon his forefinger or hand, 
discerneth the quality or difference between 
the weight and the thing weighed." 

1, 3, 31. 
' 

AU NT. The sister of one'S! father or m()ther, 

AU.LA . .  In old English law. A hall, or court ; and a relation in the third degree, correlative 

the court of a "baron, Of manor ; a .court baron. to niece' or 'nephew. See 2 Comyn, Dig. 474 ; 
�pelman. . . . , Dane, Abr. c. 126, a. 3; § 4. 

This: word' was 'employed " ln medireval E'ngland A U RA EPI LEPT I CA. In medical jurisprud:.. 
along with c-urw. ; tt" was :us8d . of the· meetinp of ence, a term· used � to designate the sensation 
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of a cold vapor frequently experienced by 
epileptics before the loss of consciousness oc
curs in an epileptic fit. Aurentz v. Anderson, 
3 Pittsb. R. (Pa.) 311. 

AU RES. A Saxon punishment by cutting off 
the ears, inflicted on those who robbed church
es, or were guilty of any other theft. 

tlnguish it from the epitome made by .Julian. 
See 1 Mackeldey, Clv. Law, § 72. 

A collection of extracts made from the 
Novels by a lawyer named Irnier, which h� 
inserted in the code at the places to which 
they refer. These extracts have the reputa
tion of not being correct. Merlin, Reperl. 
A uthentique. 

A U R U M  REG I NfE. Queen's gold. A royal AUTHENT I CUM.  In the civil law. An orlg
revenue belonging to every queen consort dur- inal instrument or writing ; the original of a 
ing her marriage with the king. will or other instrument, as distinguished 

AUST RA L I AN WOOL. A fine grade of wool 
grown in Australia. Federal Trade Commis
sion v. Winsted Hosiery Co., 258 U. S. 483, 42 
S. Ct. 384', 385, 66 L. Ed. 729. 

AUTER, Autre. L. Fr. Another ; other. 
See Autre. 

A UTH ENTIC.  Genuine ; true ; having the 
character and authority of an original ; duly 
vested with all necessary formalities and le
gally attested ; competent, credible, and relia
ble as evidence. Downing v. Brown, 3 Colo. 
590. 

AUTHENT I C  ACT. In the civil law. An act 
which has heen executed before a notary or 
public officer authorized to execute such func

. tions, or which is testified by a public seal, or 
has been rendered public by the authority of 
a competent magistrate, or which is certified 
as being a copy of a public register. Nov. 73, 
c. 2 ;  Cod. 7, 52, 6, 4, 21 ; Dig. 22, 4. 

The authentic act, as relates to contracts, Is that 
which has been executed before a notary public or 
other officer authorized to execute such functions, 
in presence of two witnesses, free, male, and aged 
at least fOU1'�en years, or of three witnesses, if the 
party be blind. All proces verbals of sales of suc
cession property, signed by the sheriff or other per
son making the same, by the purchaser and two 
witnesses, are authentic acts. Rev. Civil Code La. 
art. 2234, as amended and re-enacted by Act No. 
67 of 1908 and Act No. 192 of 1918, § 1 ;  West Loui
siana Bank v. Dawson, 154 La. 830, 98 So. 262, 263. 

AUTH ENT I CAT I O N.  In the law of evidence. 
The act or mode of giving authority or legal 
authenticity to a statute, record, or other 
written instrument, or a certified copy there-

. of, so as to render it legally admissible in 
evidence. Mayfield v. Sears, 133 Ind. 86, 32 
N. E. 816 ; Bartley v. Ferrell, 9 Fla. 380 ; In 
re Fowler (C. C.) 4 Fed. 303 ; New Era Mill
ing Co. v. Thompson 230 P. 486, 107 Okl. 114 ; 
Voloshin v.' Ridenour (C. C. A.) 299 F. 134. 

An attestation made by a proper officer by 
which he certifies that a record is in due form 
of law, and that the person who certifies it is 
the officer appointed so to do. Acts done with 
a view of causing an instrument to be known 
and identified. 

AUTHENTI CS. In the civil law. A Latin 
translation of the Novels of Justinian by an 
anonymous author ; so called because the 
Novels were translated .entire, in order to dis-

from a copy. Dig. 22, 4', 2 ;  Id. 29, 3, 12. 

AUTHOR. One who produces, by his own in
tellectual labor applied to the materials of his 
compositien, an arrangement or compilation 
new in itself. Atwill v. Ferrett, 2 Blatchf. 39, 
Fed. Cas. No. 640 ; Nottage v. Jackson, 11 Q. 
B. Div. 637 ; Lithographic Co. v. Sarony, 111 
U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349. 

AUTH O R I T I ES. Citations to statutes, prece
dents, judicial decisions, and text-books' of 
the law, made on the argument of questions 
of law or the trial of causes before a court, 
in support of the legal positions contended 
for, or adduced to fortify the opinion of a 
court or of a text writer upon an-y question. 

AUTH O R I TY. Permission. People v. How
ard, 31 Cal. App. 358, 160 P. 697, 701. Control 
over, jurisdiction. State v. Home Brewing 
Co. of Indianapolis, 182 Ind. 75, 1 05 N. E. 909, 
916. Often synonymous with .power. State 
v. District Court of Eighth .Turlida l Dist. in 
and for Natrona County, 33 Wyo. 2R1, 238 P. 
545, 548 ; In re McKeown, 2:n Pa. 626, 85 A. 
1085, 1087. The power delegated hy a princi
pal to his agent. Cla rk v. Griffin, 95 N. J. 
Law, 508, 113 A. 234, 235. 

I n  Govern mental Law 

Legal power ; a right to command or to act ; 
the right and power of puhlic officers to re
quire obedience to their orders lawfully is
sued in the scope of their public duties. 

In the English law relating to puhlic ad
ministration, an authority is a body bayhlg 
jurisdiction in certain matters of a publie 
nature. 

I n  General 
-Authority by estoppel. Not actual, but ap
parent only, being imposed on the principal 
hecause his conduct has been such as to mis
lead, so that it would be unjust to let him 
deny it. Moore v. Switzer, 78 Colo. 63, 239 P. 
874, 875. See Apparent authority. 

-Authority co�pled with an interest. Author
ity given to an agent for a valuahle consid
eration, or which forms part of a security. 
See Unger v. Newlin Haines Co., 94 N. J. Eq. 
458, 120 A. 331, 335. 

-Apparent authority. That which, though not 
.actually granted, the principal knowingly per
mits the agent to exercise, or which he. holds 
him out as possessing. Johnson v. Evans, 134 
Minn. ' 43, 158 N. W. 823 ; L. E. Mumford 
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Banking Co. v. Farmers' & Merchants' Bank 
of Kilmarnock, 116 Va. 449, 82 S. E. 112, 118. 
See Authority by estoppel. 

-Express authority. That given explicitly, 
either in writing or orally. 

-General authority. That which authorizes 
the agent to do everything connected with a 
particular business. Story, Ag. § 17. It em
powers him to hind his principal by all acts 
within the scope of his employment : and it 
cannot be limited hy any Tlrivate direction not 
Imown to the party dealing with him. Paley, 
Ag. 19V. 

-I m plied authority. Aetnal authority circum
stantial1;\' proyed. Koiyisto Y. Bankers' & 
Merchants' Fire Ins. Co., 148 l\Iinn. 255, 181 
N. W .  580, 582 ; Nertney v. National Fire 
Ins. Co. of Hn rtford. Conn., l DV Iowa, 1358, 
20.3 N. W. 826, 827. That which the principal 
intpnds his agent to possess, and which is im
plied from the principal's conduct. Cham
berlain Y. Amalgamated Sugar Co., 42 Idaho, 
604, 247 P. 12, 14 ; Moore Y. Switzer, 78 Colo. 
63, 23D P. 874, 875. It includes only such 
acts as a re incident and necessary to the ex
ercise of the authority expressly granted. 
First Xat. Bank Y. Schirmer, 134 Minn. 387. 
15D N. 'V. 800, 801 ; Coulson v. Stevens, 122 
Miss. 797, 85 So. 83, 85. 
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"Authorized" is sometimes construed as 
equivalent to "permitted" ; Ward v. McDon
ald, 201 Ala. 237, 77 So. 827, 83'3 ; Crecelius 
,'. Chicago, M. & St� P. Uy. Co., 274 Mo. 671, 
205 S. ·W. 181, 186 ; Klincl{ v. Pounds (Sup.) 
163 N. Y. S. 1008, 1009 ; Ferris v. McArdle, 
92 N. J. Law, 580, 106 A. 460, 462 : and some
times as equivalent to " directed" ; U. S. 
Sugar Equalization Board v. P. De Ronde & 
Co. (C. C. A.)  7 F.(2d) 981, �)tS6 : or to similar 
mandatqry language : Catron v. :Uarron. 19 

N. :\1. 200, 142 P. 380. 382 ; Berridge v. N ickell, 
91 Or. 51. 1 7S P. 333 ; Chase v. U. S. (C. C. A.) 
261 F. 8.33, 837. 

AUTO ACO R DADO. In Spanish colonial law. 
An order emnnating from some superior tri
bunal. promulgated in the name u nel by the 
authority of the sovereign. SChill. Civil Law, 
93. 

A UTO L IVERY SERV I CE. The hm:;ineRs of 
furnishing for hi l'e an automohile with a 
chauffeur, the ('ar to he driven where the hir
er directs. The term is also applied to the 
business of leasing dl'i\'"erless cars. Ree Col
lette v. Page, 44 R. I. 26, 1 1 4 A. 1:16, 18 A. L. 
n. 74 : Rodenburg v. Clinton Auto & Garage 
Co., 84 N. J. Law, 545, 87 A. 71. 

See Automobile ; Drive it Yourself Cars, 

AUTO STAGE. A motor vehicle u�pct for the 
purpose of carrying passengers, baggage, or 

-Limited authority. Such authority as the freight on a regular schedule of time and 
agent has when he is bound by precise instruc- rnteR. State v. Ferry I .. ine Auto Dns COo., 99 
tions. 'V ash. 64, 168 P. 893, 894. See Automobile. 
-Naked auth-:-rity. That arising where the AUTOCRACY. The name of an unlimited 
principal de!e�a tes the power to the agent mQnarchical government. A gm'ernmpnt at 
wholly for the benefit of the former. the will of Qne man, (called an "nutoerat,") 

-Special authority. That which is confined tOo 
an ind ividual transaction. Story, Ag. § 1 9 ; 
Whitehead v. 'l'uckett, 15 East, 400, 408 ; An
drews Y. Kneela nd, 6 Cow. (N. Y.) 354. Such 
an authority · does not bind the principal, un
less it is strictly pursued. Paley, Ag. 202. 

-Unlimited authCJrity. That possessed by an 
agent when he is left to pursue his own dis
cretion. 

Authority to execute a deed must be given by 
doed. Com. Dig. "Attorney," C, 5 ;  4 Term, 
313 ; 7 Term, 207 ; 1 Holt, 141 ; Blood v. 
Goodrich, 9 Wend. (N. Y.) 68, 75, 24 Am. Dec. 
121 ; Banorgee v. Hovey, 5 Mass. 11, 4 Am. 
Dec. 17 ; Cooper v. Rankin, 5 Bin. (Pa.) 613. 

AUTH O R I ZE. To empower ;. to give a right 
-or authQrity to act. Board of Com'rs of Sedg
wick County v. Toland, 121 Kan. 109, . 245 P. 
1019, 1021 ; Superior Steel Corporation v. 
'Commonwealth, 147 Ya. 202, 136 S. E. 666, 

-667. TOo clothe with autho'rity, warrant, or 
legal power. Arkansas & Memphis Ry. 
Bridge & Terminal Co� v. State, 1 U Ark. 420, 

:295 S. W. 378; 380� To permit a thing to be 
done in the future� ' Gray v. Gill, 210 N. Y .. S. 
�, 66(), ·125 Misc� 70. • 

unchecked by constitutional restrictions or 
limitations. 

AUTO G RAPH. One's handwriting. 
AUTO MAT I C. HnYing inherent power nf ac
tion or motion ; self-acting or self-regulating ; 
mechanical. Estes v. Edgar Zinc COo., 91 Kan. 
138, 136 P. 910, 911 ; American Roll Gold Leaf 
Co. v. 'V. H. Coe Mfg. Co. (C. C. A.) 212 F. 
720, 724. 

AUTOMAT I SM. In medical jurispr.udence, 
this term is applied to actions or conduct of ' 
an individual apparently occurring without 
will, purpose, or reasoned intentiQn on his 
part ; a condition sometimes observed in per
sons who, without being actually ,insane, suf
fer from an obscuration of the mental facul
ties, loss of volition Oor of memory, or ldndred 
affections. "Ambulatory automatism" de
scribes the pathological impulse to purpose
less and irresponsible wanderings from place 
to place often characteristic of patients suf
fering from loss Oof memory with dissociation 
Oof personality. 

i '  
AUTO M O B ILE� A vehicle fOor the trans:.. 
portation Oof persOons Oor prOoperty on the high
way,·' �arrying· its Oown · motive· power and · Dot 
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operated upon fixf'd tracks. Blashfield's Cy
clopedia of Automohlle Law, vol. 1, c. 1, § 1. 

A wheeled veh ic le propelled by gnsoline, 
steam, or electricity. Stnnley v. Tomlin, 143 
Va. 187, 129 R. E. 379, 382 ; Carter v. Stnte, 
12 Ga. App. 430, 78 S. E. 205, 208. A self
propelled vehicle �ui table for use on a street 
or roadway. State v. F)·eels. 136 Tenn. 483, 
190 S. W. 454 : AmE'rican-Ln France Fire En
gine Co. v. Riordnn (D. C.) 294 F. 5137. 571. A 
vehi<;le designed mninly for the trnm;porta
tion of persons. eQll il1ped with nn internnl 
combustion, llydroC"arbon ,apor engine fur
nishing the motive l10wer and fMming a 
structural porti on thereof. American-La 
Franee Fire Engine Co. v. Riordan (C. C. A.) 
6 F.(2d) n64, 967. 

Etymologica.lly, the term might Include any self
propelled vehicle, as an electric street car, or a mo
tor boat, but in popular and legal usage it is con
fined to a. vehicle for the transportation of persons 
or prop,erty on terrestrial highways, carrying its 
own motive power and not operated upon fixed 
tracks. Bethlehem Motors Co,rporation v. Flynt, 
178 N. C. 399, 100 S. E. 693, 694. 

The term "automobile" is often deemed to be 
synonymous with " motor vehicle," State v. - Ferry 
Line Auto Bus Co., 99 WaSh, 64, 168 P. 893, 894:. 

See, also, Auto Stage. 

AUTONO MY. The political independence of 
a nation ; the right (and condition) of self
government ;  the negation of a state of po
liti cnl i nfluenee from without or from foreign 
powers. See Lieber, Civ. Li·b. 

AUTO PSY. The dissection of a dead body 
for the purpose of inquiring into the cnuse of 
death. Pub. St. Mass. 1882, p. 1288. Sudduth 
v. Insurance Co. (C. C.) 106 F. 823. A post 
mortem examination to determine the cause, 
seat, or nature of a disease. E. O. Painter 
Fertilizer CO. Y. Boyd, 93 Fla. 354, 114 So. 
444, 445. 

AUTRE. Fr. Another. 

AUTRE ACT I O N  P E N DANT. In plea ding. 
Another action pending. A species of plea in 
abatement. 1 Chit. Pl. 454. 

AUTRE D R O IT.  In right of another, e. g., a 

trustee · holds trust property in right of his 
cestui que trust. A prochein arny sues in 
right of an infant. 2 BI. Comm. 176. 

AUTRE V I E. Another's life. A person hold
ing an estate for 01' during the life of another 
is called a tenant "pur autre vie," or "pur 
terrne d'autre 'lI'ie." Litt. § 56 ; 2 BI. Comm. 
120. See Estate Pur Autre Vie. 

AUTREFO I S. L. Fr. At another time ; 
formerly ; before ; heretofore. 

AUTREFO IS ACQU I T. In criminal law. 
Formerly acquitted. The name of a plea in 
bar to a criminal action, stating that the de
fendant has been once already indicted and 
tried for the , same alleged offense · and has 

AUXILIUM BEGIS 

been aequttted. Slmeo v. Stnte, 9 Tex. App. 
348 : U. S. v. GLbert, 25 I�"ecl. Cas. 1,294 ; 
Potter v. State, 91 Fla. 9aR. 100 So. 91, 92 ;  
Henwood v. People, 57 Colo. 544, 143 P. 373, 
376, Ann. Cas. 1916A, 1111. _ 

AUTREFO I S  ATTA I NT. In criminal law. 
Formerly attainted. A plea that the defend
ant has already been nttainted for one felony, 
and therefore cannot be criminally prosecuted 
for another. 4 Bl. Comm. 3:l6 : 12 �lod. 109 ; 
R. & R. 268. Tbis is not fl good plea i l1 bar in 
the Cni ted �tates, nor in En�laJ l(I in modern 
law. 1 Bish. Cr. J... § 6[12 : H ingleton v. 

Stnte, 71 Miss. 782, 10 So. 2!l3. -12 Am. St. 
Rep. 488 ; Guines \'. State (Tex.)  53 S. W. 
623 : contra, Stnte v. Jol ly . flu :\10. -1:�3, 9 S. 
'V. 897. See State v. l\lcCarty, 1 Bay (S. C.) 
334. 

AUTRE FO I S  CONV I CT. Formprly con\'ict
edt In criminal law. A plf'a Ity - a  c)'iminal 
in  bar to an indictment thnt he hus been 
formerly convicterl of the snme erime. 4 Bl. 
Comm. a36 ; 4 Steph. Comm. 404 : Simco v. 
Stnte. $) Tex. App. 348 ; U. R. \'. O1 ::;en (D. C.) 
57 Fed. 5S2 :  Shepherd v. Peop�e. 25 N; Y. 420 ; 
State v. Cooper. 13 N. J. Law. :�61 . 2;') A m. Dec. 
400 : U. S. v. Keen, 1 :\lcLean -121), Fed. Cas. 
No. 15.510 ; State V. Nelson. 7 Ala. 61 0 :  State 
v. Chaffin, 2 Swan (Tenn.) 4n3 ; State V. Par
Ish, 43 'Vi s. 395. 

AUX I LI ARY. Aidin� : attendnnt on ; ancil
lary ('1. v.) ; as, an auxil iary hill  in equity, 
an auxiliary rN'eiver. See Buckley v.

' 
Har

rison. 1 0  :\l i�c. 68.,{, 31 N. Y. S. 1001 : BO'Wman 
v .. Stark ('rex. Civ. App.) 185 S. W. 921, 924. 

AUX I LIATO R. I .. a t. HE-Iper or assi stant ; 
the word is closely relnterl to the English 
word auxiliary. Esta CO. V. Bu�ke (D. C.) 
257 F. 743, 746. 

AUX I L I UM.  In fE-udal and old English law. 
Ai d ; compulsory aid, hence a tax or tribute ; 
a kind of trihute pai d  hy thE' \"ns�al to his 
lord, being one of the incidents of the tenure 
by knight's service. Spelman ; lfitzh. Nat. 
Erev. 62. 

A UX I LI U M AD F I L I UM M I LI TEM FAC I EN 
D U M  ET F I L I A M  MA R I TAN DAM. An 
ancient writ which was addressed to the sher
iff to le\'y compulsorily an aid towards the 
knighting of a son and the marrying of a 
daughter of the tenants in cap'ite of the 
crown. 

AUX I LI UM C U R I IE. In old English law. A 
precept or order of court citing and conven
ing a party, at the suit and request of an
other, to warrant something. Kenn. Par. 
Ant. 477. 

AUX I L I UM REG I S. In English law. The 
king's aid or money levied for the royal use 
and the public service, as taxes granted by 
parli ament. A subsidy paid to the king. 
Spelman. 
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A UX I L I U M V I CE C O M I T I . An ancient duty bottom (avaZ) of the bill . .story, Bills, §§ 394, 
paid to sheriffs. ·Cowell. 454. See 11 Harv. L. Rev. 55. 

AVA I L  O F  M A R R I AGE. 

I n Feudal Law 

The right of marriage, which the lord or 
guardian 'in chivalry had of disposing of his 
infant ward in matrimony. A guardian in 
socage had also the same right, but not at
tended with the same advantage. 2 Bl. 
Comm. 88. 

In Scotch Law 

I n Canadian Law 

The act of subscribing one's signature at 
the bottom of a promissory note .or of a bill 
of exchange ; properly an act of suretyship, 
by the party signing, in favor of the party 
to whom the note or bill is given. 1 Low. 
Can. 221 ; 9 Low. Can. 360. 

AVANTU RE. L. Fr. Chance ; hazard ; · mis-
chance. 

A certnin sum due by the heir of a deceased 
ward vassal, when the heir became of mar- AVA R I A, AVAR I E. Average ; the loss and 

riageable age. E.l'sk. lnst. 2, 5, 18. damage suffered in the course of a navigation. 
Poth. )far. Lounge, 105. 

AVAI LABLE. S u i tahle ; usable. Lively v. 
Ameri ca n Zinc Co. of Tennessee, 137 Tenn. 
261, Ul1 �. W. 97;). 979 ; Collins v. T\"\'in 
Falls North Side Land &' Water Co., 28 I daho, 
1, 152 P. 200, 20:! : I l linoi s Power & Light 
Corporation \" P a r ks. 322 Ill. 313, 153 :\. E. 
483, 4R7. At one's disposa l.  Schwnhacher 
Hardware ( '0. ,'. A. W. :\1il ler Sawmill Co., 
90 Wa sh. WH. ] 55 P. 707, Ann. Cas. UHSA; 
940. Haf'ing' snffieient force or efficacy : ef
fectull l .  PittHh u rgh, C .. C. & St. L. Ry. Co. v. 
llrodericli, 56 Ind. App. 58, 102 N. E. 887, 
891. 

As used In a lease of coal lands provid ing for the 
removal lor all a vailable and mercha ntable coal, 
"ava IlHble" coal Includes a ll coa l recoverable as a 

practical a n d  reasonable mining proposition , COD
sidering actual conditions, cost, a nd all surround
ing circumstances : and "merchantable" means, not 
coal which uncleI' al\ condi ti-ons can be hand led at 

a prcfit. but coal which is ordinarily used, for sale, 
and can be usually sold at it pro-fit. Big Vein Po
cahontas Co. v. B rowning. 137 Va. 34, 120 S. E. 247, 
2.13. In determining the meaning of these terms, 
important elements are the location and condition 
of the coal ' in the mine and the disproportionate 

d ifference between the cost of operation therefor and 
the profits to be derived therefrom it mined and 
sold. Flavelle v. Red .Jacket Consol. Coal .& Coke 
Co., 82 W Va. 295, 9S S. E. 600, 605. 

AVA I LABLE M EANS. This phrase, among 
mercantile men, is a term well undel'stood 
to be anything' which can rendily be convert
ed into money : hut it is not necessarily or 
primarily money itself. McF:idden v. Leeka, 

48 Ohio . St. 513, 28 N. E. 874 ; Benedict v. 
Huntington, 32 N. Y. 224 ; Brigham v. Tilling
hast, 13 N. Y. 218. 

AVA I LS. Profits, proceeds, or use. In re 
Coughlin's Estate, ·53 N. D. 188, 205 N. W. 14, 
16 ; Cordes v . .  Harding, 27 Cal. App. 474, 150 
P. 650, 651. With reference to wills, it means 
the corpU8 or proceeds of the estate after the 
payment of the debts. 1 Amer. & Eng. Enc. 
Law, 1039. See Allen v. De Witt, 3 N. Y. 279 ; 
McNaughton v. McNaughton, 34 N. Y. 201. 
AVAL. 

In French Law 

AVE NAGE. A certain qunntity of oats paid 
by a tenant to his landlord as rent, or in lieu 
of some other duties. Jacob, L. Dict. 

AVENTU RE, or ADV ENTURE. A mis
chance cauHing the death of a man, as where 
a persoll is 8lHldenly drowned 01' killed by any 
accident, without felony. Co. Litt. 391 ; 
Whishaw. 

AV EN UE. Any broad passageway, bordered 
on each Hide by trees. G I'eene v. Helme, 94 
Vt. 31:1:!, 1 1 1  A. 557, 559. It mny be synony
mous with "street" but not with "houlevard." 
City ' of St. Louis v. Breuer (1\10. Sup.) 223 S. 

- W. 108, 110. 

AV E R. L. Fr. To have. 

-Aver et tenere In old conveyancing. To 
ha ve and to hold. 

AVER, v. 
I n  Pleading 

To declare or assert ; to set out distinctly 
and formally ; to allege. 

I n Old: Pleading 

To avouch or verify. Litt. § 691 ; Co. Litt. 
362b. To make or prove true ; to make good 
or justify a plea. 

AVER, n. In old English nnd French. Prop
erty ; substance, estate nnd particularly live 
stock or cattle ; hence a working beast ; a 
horse or bullock. Cowell ; Kelbam. 

-Ave·r co rn.  A rent reserved to religious 
houses, to be paid in corn. Corn drawn by 
the tenant's cattle. Cowell. 

.;...Aver land. In feudal law. Land plowed 
by the tenant for the proper use of the lord 
of the soil. Blount. 

-Aver p enny. Money paid towards the king's 
averages or carriages, and so to be freed 
thereof. Termes de la Ley. 

-Aver silver. A custom or rent formerly so 
called. GowelL 

Tl1e guaranty at I,l bill of, exchange ;  so AV.ERA. A day's work. of a· :ploughman, for
called because usually placed at th� foot or merly valued at eight pence. Jac.ob; L. Dict. 



AVERAGE. A medium, a ,  mean proportion. 
Long v. Ottumwa Ry. & Light Co., 162 Iowa, 
11, 142 N. W. 1008, 1015. 

In ordina1'7 usage the term signifies the mean be

tween two or more quantities, measures, or num
bers. If applied to something which is incapable of 
expression in terms of measure or amount, it sig
nifies that the thing or person referred to Is of the 
ordinary or usual type. 

I n Old English Law 

A service by horse or carriage, anciently 
due by a tenant to his lord. Cowell. A labor 
or service performed with working cattle, 
horses, or oxen, or with wagons and carriages. 
Spelman. 

Stubble, or remainder of straw and grass 
left in corn-fields after harvest. In Kent it 
is called "gratte-n," and in other parts "rough-
1ngs." 

In Maritime Law 

Loss or damage accidentally happening to 
a vessel 01' to its cargo during a voyage. 

Also a small duty paid to masters of ships, 
when goods are sent in another man's ship, 
for their care of the goods, over and above 
the freight. 

I n  Marine I nsurance 

Where loss or damage occurs to a vessel or 
its cargo at sea, average is the adjustment 
and apportionment of such loss between the 
owner, the freight, and the cargo, in propor
tion to their respective interests and losses, in 
order that one may not suffer the whole loss, 
but each contribute ratably. Coster v. In; 
surance Co., 2 Wash. C. O. 51, 6 Fed. Cas. 
611 ; Insurance Go. v. Bland, 9 Dana (Ky.) 
147 ; Whitteridge v. Norris, 6 Mass. 125 ; 
,�ackerson v. Tyson, 8 Mass. 467 ; Insurance 
Co. v. Jones, 2 Bin. (Pa.) 552. 

General average (also called "gross") con
sists of expense purposely incurred, sacrifice 
made, or damage sustained for the common 
safety of the vessel, freight; and cargo, or 
the two of them, at risk, and is to be con
tributed for by the several interests in the 
proportion of their respective values exposed 
to the common danger, and ultimately sur
viving, including the amount o� expense, sac
rifice, or damage so incurred ' in the con
tributory value. 2 Phil. Ins. § 1269 et seq. ; ' 3 
Kent, Comm; 232 ; Padelford , v. Boardman, 
4 Mass. 548 ; The ' Roanoke, 46 F. 297 ; id., 
53 F. 270 ; id., 59 F. 161, 8 C. O. A. 67 ; Wil
son v. Cross, 33 Oal. 69 ; Oode de Oom. tit. 
xi. ; Aluzet, Trait des Av. cxx. ; Sturgess v. 
Cary, 2, Curt. O. C. 59" Fed. Cas., No. 13,572 ; 
Greely v. Ins. Co., 9 Cush. (Mass.) 415 ; Mc
Loon's Adm'r V. Cummings, 73 Pa. 98 ; Star 
of Hope V. Annan, 9 Wall. 203, 19 L. Ed. 638 ; 
LeaJ R1u>itia, Dig. 14, 2, 1. 

AVE:B.IUM: 

residue of the propert7 and the lives of those on 
board, or for extraordinary expenses necessarily 
incurred for the common benefit and safety of all. 
California ' Canneries Co. v. Canton Ins. Office, 2$ 
Cal. App. 303, 143 P. 549, 553 ; Fagan Iron Works v. 
Calumet Const. Co., 82 N. J. Eq. 345, 88 A.. 1069 ; 

St. Paul Fire & ¥arine Ins. Co. v. Beacham, 128 
Md. 414, 97 A. 708, 709, L. R. A. 1916F, 1168. The law 
of general average ' is part of the maritime law, and 
not of the municipal law, and applies to maritime 
adventures only. , Ralli v. Troop, 157 U. S. 386. 15 S. 
Ct. 657. 39 L. Ed. 742. 

Particular (1)erag� is a loss happening to 
the ship, freight, or, cargo which 'is not to be 
shared by contribution among all those in
terested, but must be borne by the owner , of 
the subject to which it occurs. It is thus 
called in contradistinction to general average. 
Bargett v. Insurance Co., 3 Bosw. (N. Y.) 395. 

Petty average denotes such charges and 
disbursements as, according to occurrences 
and the custom of every place, the master 
necessarily furnishes for the benefit of the 
ship and cargo, either at the place of loading 
or unloading, or on the voyage ; such as the 
hire of a pilot for conducting a vessel from 
one place to another, towage, light money, 
beacon age, anchorage, bridge toll, quarantine 
and such like. Park, Ins. 100 ; Le Guidon, c. 
5, a. 13 ; Weyt, de A. 3, 4 ;  Weskett, art. 
Petty Av. ; 2 Phill. Ins. § 1269, n. 1 ;  2 
Arnould, Mar. Ins. 927. 

. 

Simple average is the same as "particular 
average" (q. v.). 

I n  General 

-Average charges. "Average charges for toll 
and transportation" are understood to mean, 
and do mean, charges made at a mean rate, 
obtained by dividing the entire receipts for 
toll and transportation by the whole quantity 
of tonnage carried, reduced to a common 
standard of toils moved one mile. Hersh 
v. Railway Co., 74 Pa. 190. 

-A verage prices. Su-ch as are computed on 
all the prices of any articles sold within a 
certain period or district. 

-Gross average. 
' 

More commonly called "gen
eral average" (q. v.). 

AVER I A. In old English law. A term ap
plied to working cattle, such as horses, oxen, 
etc. 

. 

AVE R I A  CARRUCIE. Beasts of the plow. 
3 Bla. Comm. , 9 ;  4 Term, 566. 

AVE R I I S  CAPT I S  I N  W I T H ERNAM. A writ 
granted to one whose cattle were unlawfully 
distrained by another and driven out of the 
county in which they were taken, so that. they 
could not be replevied by the sheriff. Reg. 
Orig. 82. "General average" is Ii contribution by the sever

al interests engaged in a maritime venture to make 

good the loss of one of them for the voluntary ·sac- AVER I UM.  Lat� GoOds ; property. A beast 
rifice ' o� ,� part of the ship or car90 to save the of burden. Spelman, Gloss. 



AVERMENT 

AVE R M E NT. 
In PleadIng 

A positive statement of facts, in opposition 
to argument or inference. 1 Chit. Pl. 320 ; 
Bacon, Abr. Plea8, B. 

Averments were formerly said to be general and 
particular ; but only particular averments are 
found in modern pleading. 1 Chit. Pl. 277. 

Immater'iaZ and impf'rtinent o/cerments 
(which are synonymous, 5 D. & R. 209) are 
those which need not be made, and, if made, 
need not ,be proved. Williamson v. Allison, 2 
East, 446 ; Panton v. Holland, 17 Johns. (N. 
Y.) 92, 8 Am. Dec. 369. 

Negative averment8 are those in which a 
negative is used. 

Particular ave'l'1nent8 are the assertions of 
particular facts. 

Unneoe88ary a'Verment& are statements of 
matters which neeu not be alleged, but which, 
if alleged, must be proved. Carth. 200. 

I n  Old Ple'ading 
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AVOCAT. Fr. An advocate ; a barrister. 

AVOCAT I ON.  Often used in the sense of vo
cation or occupation. Stellhorn v. Board of 
Com'rs of Allen County, 60 Ind. App. 14, 110 
N. E. 89, 90 ;  National Bank of Baltimore v. 
Steele, 143 Md. 484, 122 A. 633, 634. 

A V 0 I D. To annul ; cancel ; make void ; to 
destroy the efficacy of anything. 

To evade ; £'scape. Graves v. Apt, 233 
Mass. 587, 124 N. E. 432, 433. But it has no 
sinister meaning, and does not imply sub
terfuge or artifice in escape. Booth v. Scott, 
276 Mo. 1, 205 S. W. 633, 639. 

AVO I DANCE. A making void, useless, emp
ty, or of no effect ; annulling, cancelling ; es
caping or evading. 

I n  English Ecclesiastical Law 

The term describes the condition of a bene
fice when it has no incumbent. 

I n Parliamentary Language 

An offer to prove a plea, or pleading. 
concluding part of a plea, replication, or oth
er pleading. conta ining new affirmati,e mat
ter, by which the party offers or declares 
himself "ready to ve1"ify." 

The A voidance of a decision signifies evading 
or superseding a question, or escaping the 
coming to a decision upon a pending question. 
Bolthouse. 

AVERRARE. In feudal law. A duty re
quired from some customary tenants, to car
ry goods in a wagon or upon loaded horses. 
Jacob, L. Dict. 

AVERS I O. In the civil law. An 'averting or 
turning away. A term applied to a species of 
sale in gross or bulk. 

Letting a house altogether, instead of in 
chambers. 4 Kent, Comm. 517. 

AVE RS I O  P E R I  C U L l .  A turning away of 
peril. Used of a contract of insurance. 3 
Kent, Comm. 263. 

I n  Pleading 

The allegation or statement of new matter, 
in opposition to a former pleading, which, 
admitting the facts alleged in such former 
pleading, shows cause why they should not 
have their ordinary legal effect. Mahaiwe 
Bank v. Douglass, 31 Conn. 175 ; Cooper v. 
Tappan, 9 Wis. 366 ; Meadows v. Insurance 
Co., 62 Iowa, 387, 17 N. W. 600 ; Uri v. Hirsch 
(C. C.) 123 F. 570. See Confession and avoid
ance. 

AVO I RD U PO I S. The name of a system of 
weights (sixteen ounces to the pound) used 
in weighing articles other than medicines, 
metals, and precious stones ; so named in 
distinction from the Troy weight. AVERUM.  Goods, property, substance ; a 

>beast of buruen. Spelman. AVO UCH ER. The calling upon a warrantor 
AVET. A term used in the Scotch law, sig- of lands to fulfill his undertaking. See 

nifying to abet or assist. Tomlin, Dict. Voucher. 

AV I A. In the civil law. A grandmother. AVO UE. · In French and Canadian law. A 

Inst. 3, 6, 3. barrister, advocate, solicitor, or attorney. 
An officer charged with representing and de

AV I AT I C US. In the civil law. A grandson. fending parties before the tribunal to which 
he is attached. Duverger. 

AVIAT I O N. The art or science of traveling 
through the air by means of airplanes. 

AV I AT I ON, ENGAGED I N. The phrase "en
gaged in aviation" within the meaning of an 
insurance policy denotes the act of flying in 
the air in a machine heavier than air, wheth� 
er piloting or riding as a passenger. Masonic 
Acc. Ins. Co. v. Jackson (Ind. App.) 147 N. Eo 
156. See Aeronautics. 

AVOW. In pleading. To acknowledge and 
justify an act done. 3 Bla. Comm. 150. 

To make an avowry. For example, when 
replevin is brought for a thing distrained, 
and the party taking claims that he had a 
right to make the · distress, he is said to 
avow. Newell Mill Co. v. Muxlow, 115 N. Y. 
170, 21 N. E. 1048 ; Fleta, L 1, c. 4 ;  Cunning
ham, Dict. See Avowry ; Justification. 

AVIZA N D UM .  In Sc�tch law. To make AVOWANT. One who makes an avowry. avizanaum with a process is to take it from 
the public court to the private consideration AVOWEE. In ecclesiastical law. .An advo-
of the judge. BelL cate .of a church benefice. 
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AVOWRY. A pleading In the action of re
plevin, by which the defendant aoow8, that is, 
acknowledges, the taking of the distress or 
property complained of; where he took it in 
his own right, and sets forth the reason of 

Jt ; as for rent in arrear, damage done, etc. 
3 Bl. Comm. 149 ; 1 Tidd. Pro 645. Brown 
v. Bissett, 21 N. J. Law, 274 ; Hill v. Miller, 5 
Sergo & R. (Pa.) 357 ; State v. Patrick, 14 N. 
C. 478 ; Lawes, PI. 35. 

Avowry is the setting forth, as in a declara
tion, the nature and merits of the defendant's 
case, showing that the distress taken by him 
was lawful, which must be done with such 
sufficient authority as will entitle him to a 
retor1w habendo. Hill v. Stocking, 6 Hill (N. 
Y.) 284. 

An avowry must be distinguished from a jU8ti

fication. The former species of p'lea admits the 
plaintiff's ownership of the property, but alleges a 
right in the defendant sufficient to warrant him in 
taking the property and which still subsists. A 
justification, on the other hand, denies that the 

plaintiff had, the right of property or possession in 

AWABJ) 

A sudden abandonment of an old channel 
and the creation of a new one. Harper v. Hol

ston, 119 Wash. 436, 205 P. 1062, 1064. 

Where running streams are the boundaries be
tween states, the same rule applies as between 

private proprietors, and, if the stream from any 

cause, natural or artificial, suddenly leaves its old 

bed and forms a new one by the process known 
as "avulsion," the resulting change of channef works 
no change of boundary, which remains in the mid
dle of the old channel though no water may be 
flowing in it and irrespective of subsequent changes 
in the new channel. state of Arkansas V. State of 
Tennessee, 38 S. Ct. 301, 304, 246 U. S. 158, 62 1.. Ed. 
638, L. R. A. 191.8D, 258-

See Accretion ; Alluvion ; Reliction. 

AV U N C U LUS. In the civil law. A mother's 
brother. 2 Bl. Comm. 230. AvuncuW8 mag
nus, a great-uncle. Avu,nculus major, a great
grandmother's brother. A1;'Unculus ma:cimu8, 
a great-great-grandmother'S brother. See 
Dig. 38, 10, 10 ; Inst. 3, 6, 2. 

the SUbject-matter, alleging it to have been in the AVUS. In the civil law. A grandfather. 
defendant or a third person, or avers a right suffi-
cient to warrant the defendant in taking it, although 

Inst. 3, 6, 1. 
such right has not continued in force to the time ' . • 
of making answer. See 2 W. Jones 25. AWA I T. Used in old statutes to SIgnify a ly-

" ' 
ing in wait, or waylaying. 

AVOWTERER. In English law. An adulterer 
with whom a married woman continues in 
adultery. Termes de la Ley. 

AVOWTRV. In old English law. Adultery. 
Termes de la Ley. 

AV U LS I O N. The removal of a considerable 
quantity of soil from the land of one man, and 
its deposit upon or annexation to the land of 
another, sudd·enly and by the perceptible ac
tion of water. 2 Washb. Real Prop. 452. 

The property of the part thus separated con
tinues in the original proprietor, in which respect 
aVUlsion differs from alluvion, by which an addi

tion is insensibly made to a property by the grad
ual washing down of the river, and which addition 
becomes the property of the owner of the lands to 
which the addition is made. Wharton. And see 
Rees v. McDaniel, 115 Mo. 145, 21 S. W. 913 ; Nebras

ka v. Io·wa, 143 U. S. 359, 12 Sup. Ct. 396, 36 1.. Ed. 
186 ; Bouvier v. Stricldett, 40 Neb. 792, 59 N. W. 550 ; 
Chicago v. Ward, 169 Ill. 392., 48 N. E. 927, 38 L. 
R. A. 849, 61 Am. St. Rep. 185 ; Attorney General V. 
Bay Boom Wild Rice & Fur Farm, 172 Wis. 363, 178 
N. W. 569, 573. 

The loss of lands, such as those bordering 
on the seashore, by sudden or violent action of 
the elements, perceptible while in progress. 
Schwartzstein v. B. B. Bathing Park, 197 N. 
Y. S. 490, 492, 203 App. Div. 700. And see 
People V. Steeplechase Park Co., 143 N. Y. S. 
503, 50S, 82 Misc. 247. 

A sudden and rapid change of channel. De
sha V. Erwin, 168 Ark. 555, 270 S. W. 965, 
966. See Rees V. McDaniel, 115 Mo. 145, 21 
S. W. 913. A change in the channel of a 
stream so as to cut off land in large quanti
ties. Cawlfield V. Smyth, 69 Or. 41, 138 P. 
227, 229. 

BL.LAw DICT. (3D IDD.)-lJ 

AWARD, V. To grant, concede, or adjudge to. 
To give or assign by sentence 01' judiCial de
termination. Hobson V. SuperiOl: Court of 
Tulare County, 69 Cal. App. 60, 230 P. 456, 457. 
Thus, a jury awards damages ; the court 
awards an injunction. Starkey V. Minneapo
lis, 19 Minn. 206 (Gil. 166). One awards a 
contract to a bidder. See Jackson v. State, 
194 Ind. 130, 142 N. E. 1, 2 (holding that a 
finding that a contract was "awarded to" a 
bidder meant it was entered into with all re
quired legal formalities). 

AWARD, n. The decision or determination 
rendered �y arbitrators or commissioners, 
or other private or extrajudicial deciders, 
upon a controversy submitted to them ; also 
the writing or document embodying such de
cision. Balnon V. Halnon, 55 Vt. 321 ; Hen
derson V. Beaton, 52 Tex. 43 ; Peters v. 

Peirce, 8 Mass. 398 ; Benjamin v. U. S., 29 
Ct. C1. 417 ; Keiser V. Berks County, 253 Pa. 
167, 97 A. 1067, 1068. 

Under Workmen's Compensation Acts, the term 

may be used in the above sense, as signifying a de
cisio-n or determination of the Industrial Board, or 
some equivalent body. Frankfort General Ins. Co. 
v. Conduitt, 74 Ind. App. 584, 127 N. E. 212, 215. It 
may also be used to refer to the amount of compen

sation fixed by the board, an " award" being an 
amount fixed by arbitration. Odrowski V. Swift & 
Co . ,  99 Kan. 163, 162 P. 268, 269. Hence, a compen
sation agreement, which is not approved by the In .. 

dustrial Board, is not an award. Bruce v. Stutz 
Motor Car Co. of America, 83 Ind. App. 257, 148 N. 
E. 161, 162. 

A judgment, sentence, or final decision. 
Higginbotham v. State, 20 Ala. App. 159, 101 
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So. 166. A finding or judgment based upon handmade. Beuttell & Sons v. U. S., 8 Ct. 
an appraisement. Riddell v. Rochester Ger- Cust. App. 409, 412. 
man Ins. Co. of New York, 86 R. I. 240, 89 A. 
833, 835. See Arbitration. 

AWAY-G O I NG C RO P. A crop sown before 
the expiration of a tenancy, which cannot rip. 
en until after its expiration to which, how
eve,r, the tenant is entitled. Broom, Max. 
412. 

AYANT CAUS E. In French law, and also in 
Louisiana, this term signifies one to whom a 
right has been assigned, either by will, gift, 
sale, exchange, or the like ; an assignee. An 
ayant caU8e differs from an iheir who acquires 
the right by inheritance. 8 Toullier, n. 245. 

AYLE. See Aiel. 

AWM. In old English statutes. A measure of AY R E. In old Scotch law. Eyre ; a clr-
wine, or vessel containing forty gallons. cuit or iter. 

AWN-H IND'E. See Third-Night-Awn-Hinde. 

AX 1 0M. In logic. A self-evident truth ; an 
bidisputable truth. 

AXM I NSTER. The trade-name of a certabl 

AYUNTAM I ENTO. In Spanish law. A con
gress of persons ; the municipal council of a 
city or town. 1 White, ColI. 416 ; Friedman 
v. Goodwin, 9 Fed. Cas. 818 ; Strother v. Lu
cas, 12 Pet. 442, 9 L. Ed. 1187, notes. 

kind of rug. ' The term now generally includes AZURE. A term used in heraldry, signifying , 
the machine-made product as well , as  the blue. 

BLLAW DIOT.(3D mo.) 
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B 
B. The secon4 letter of the English alpba- ��CK, ad1J. To the ·rear; backwar4; in a re
bet ; is used to denote tbe second of a series v�rse direction. Also, in arrear. 
of pages, notes, etc. ; the subsequent letters, 
the third and following numbers. 

B. C. . An abbreviation for "before Cbrist," 
"bail court," "bankruptcy cases," and "Brit
ish Columbia."  

B. E. An abbreviation for "Baron of tbe 
Court of Exchequer. " 

B. F. An abbreviation for 'bonum factum, a 
good or proper act, deed, or decree; signifies 
"approved." 

B. R. An abbreviation for BanCU8 Regi8, 
(King's Bench,) or Bancu8 ReginlE (Queen's 
Bench.) It is frequently found in the old books 
as a dpsignation .of that court. In more re
cent nsage, the initial letters of th'e English 
names a�e ordinarily employed, i. e., ·K. B. or 
Q. B. 

B. S. Bancu3 Superior, tbat is, upper bench. 

B- 8-. Designation of statemE'nts of anoth
er as h- s- carried the implications that 
they were· absurd and fanciful. People v. 
Nitti, 312 Ill. 73, 143 N. E. 448, 456. 

BAB B I TT. To line or furnish with "babbitt 
metal," which is a soft white anti-friction 
metal, of varying compositions, or any of sev
eral alloys similarly used. Ingersol v. Na
tional �ash & Door Jj�actory, 134 La. 19, 63 So. 
609, 610. 

"BABY ACT." A plea of infancy, interposed 
for the purpose of defeating an action upon 
a contract made while the person was a mi
nor, is vulgarly called "pleading the baby act." 
By extension, the term is applied to a plea of 
the statute of limitations. 

BAC H E LE R I A. In old records. Commonal
ty or yeomanry, in contradistinction to bar
onage. 

BACHELO R. One wbo bas taken the first 
degree (baccalaureate) in the liberal arts and 
sciences, or in law, medicine, or divinity, in a 
college or university. 

A man who has never been marr,ied. 
A kind of inferior knight; an esquire. 

BAC 1(, v. To indorse; to sign on the back; 
to sign generally by way of acceptance or 
approval. Where a warrant issued in one 
county is presented to a magistrate of anoth
er county and he signs it for the purpose of 
making it executory in his county, he is said 
to "back" it. 4 Bl. Comm. 291. This custom 
prevails in . England, Scotland, and some of 
the United States.. So an indorser of a note 
or bill is colloquially said to "back" it. Sea
bur)? v. Hungerford, 2 Hill (N. Y.).So. 

SiC K  CARRY. ' In forest law, the crime of 
h�ving, on the back, game unlawfully killed. 
See Backbear. 

( 

BAC K  LAN DS. A term of no very definite 
import, but generally signifying lands lying 
back from (not contiguous to) a highway or a 
water course. See Ryerss v. Wheeler, 22 
Wend. (N. Y.) 150. 

If, 

BAC K  TAXES. Those assessed for a pre
vt0us year or years and remaining due and 
uHpaid from the original tax debtor. M. E. 
Gh.urch v. New Orleans, 107 La. 611, 32 So. 
101 ; Gaines v. Galbraeth, 14 Lea (Tenn.) 363. 

BACI<ADAT I O N. See Bacl�wardation. 

BAC I(BEAR. In forest lnw. Carrying on the 
baell:. One of the casps in which an offender 
against vert and venison might be arrested, 
a� 'being taken with the m:lirionr, or manner, 
o\" found ca rrying a deer off on his back. 
l\{unwood: Cowell. 

BACI(BEREN D (also Backherende). Sax. 
Bi�aring upon the hacli or ahout the person. 
Applied to a thief taken with the stolen prop
erty in his immediate possE'ssion. Bract. 1, 
3, tr. 2, c. :32. Used with handlta'bend, having 
ill) the hand. 

�C KB O N D. A bond of indemnification giv
eij to a surety. 

.In Scotch law. A deed attacbing a qualifi
cation or condition to the terms of a convey
ance or other instrument. This deed is used 
when particular circumstances rE'nder it nec
es�ary to express.in a separatE' form the limi
tations or qualifications of a right. Bell. The 
instrument is equivalent to a declaration of 
tr�st in English conveyancing. 

BAC I< I NG. Indorsement: indorsement by a 
llJ.a.gistrate. Gondas v. Gondas, 99 N. J. Eq. 
47?, 134 A. 615, 617. 

BACI( I N G  A WARRANT. See Back. 

IiACI(SI D E. In English law. A term form
erly used in conveyances and also in plead
ing ; it imports a yard at the back part of or 
behind a house, and belonging thereto. 

BACI(WARDAT I O N  (also called Backada
tion). In the lanf,"Uage of the stock exchange, 
tliis term signifies a consideration paid for 
d�lay in the delivery of stod;:: contracted for, 
wlien the price is lower for time than for cash. 
DOs Passos, Stock-Brok. 270. 

J . 
BACI(WAR DS. In a policy of marine insur-
ance, the phrase "forwards and backwards 
atIsea" means from port to port in the course 
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of the voyage, and not merely from one termi
nus to the other and back. 1 Taunt. 475. 

BACI<WATER. Water in a stream which, in 
consequence of some dam or obstruction he
low, is detained or checked in its course, or 
flows hac\{. Hodges v. Ra�rmond, 9 M�"s. 
316; Chambers v. KSIe, 87 Ind. S5: Wehster 
v. North POlldre 11'1'. Co., 7-l Colo. 565, 223 P. 
36. Water cansed to flow hacl\\vard from a 
steam-vessf'l hy reason of the action of �ts 
wheels Qr screw. n 

>Ie BACULUS. A r.oc1, �taff, or wand, used In 
old English practice in making lin'ry of ��1-
sin wl1<'re 110 huilding stood on the land, 
(BrMt. 40 : 1  :l 8th'Ii or wuncI, hy tllP erf'ctitfn 
of whh'h on the land im'o\vpd in a real act�n 
the defel1dullt was summoned to 11l1t in \\is 
appea rance: this was called "baaulu8 nun4!tr 
toriU8." a TIl. Comm. 279. �O 
BAD. Y iciouR, evil, wanting in goorl qnali
ties: the l'e\'t'rse of goot!. �ee Uiddell v. 
'I'hayer. 1:!7 Muss. 487: Tohias v. Hurlm\(}, 
4 Wend. (�. 1'.1537. Hev. St. § 4568 (46 USaA 
§ 665) providing for eompensation for seaman 
when food on '"oJ"age was "vad in quality" �Ir 
unfit for nse contflmplates more than po'llr 
cooking or sellsoning of good food. The Ktl-
ward 11. West (D. C.) 212 F. 287. 28!l. • 

Substantially defecth'e; inupt ; not go�h. 
The technieul word for unsoundness in plead-. ,I ing. 

BAD BEHAV I O R. Where a judgment in·a 
criminal ease has been suspended on cond:tieu 
of good hehavior. the term "good behaviQt;" 
means condnet that is authorized by law, ait�l 
"had hE'ha vior" means conduct 8uch as tHe 
law will punish. State v. Hardin, 183 N. 9. 
815, 112 S. E. 593, 59!. 

' 

BAD D E BT. Generally speaking, one which 
is nncolle('tihle. But tE'chnicall�", by statltte 
in some states, the word may have a more 
precise mpaning. In Louisiana, bad debts are 
those wllich have heen pre!;,;erihed against 
(barred hy limitations) and those due by bank
rupts who ha ve not surrendered any propeh!y 
to he divided among their creditors. Civ. 
Code La. art. 1048. In North Dakota, as 3�
plied to the management of banking assoc,i,
tions, the term means all dehts due to the a's
sociation on which the interest is past q,* 
and unpa id for a period of six months, ulJ.
less the same are well secured and in procefrS 
of collection. Hev. Codes N. D. 1899, § 3�ii> 
(Comp. Laws 1913, § 5165). 

"'J 
BAD FA I TH.  The opposite of "good faitW' 
generally implying or involving actual or CQD
structive fraud, or a design to mislead or ,� 
ceive another, or a neglect or refusal to fpJ
fill some duty or some contractual obligati't" 
not prompted by an honest mistake as to onets 
ri
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tstermotive. Quoted with aPPlloval' in St 
T. Griffin,. 100 S. O. 331,' 84 S. E. 876,877. , 
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see �haw v. Union Escrow & Realty Co., 53 
Cal. App. 66. 200 P. 25, 26: Browning v. Fidel
it;v Trust Co. (C. C. A.I 250 F. 321, 324 : Twit
chell v. Nelson. 131 Minn. �75, 155 �. W. 621, 
624; Hilgenberg v. Northup, 1�4 Ind. 92 , 33 
N. E. ·786; Morton v. Immigration Ass'n, 79 
Ala. 617 ; Coleman v. Billings, 89 Ill. 191; 
Lewis v. HolmE'S, 109 I.-a. 1030, 34 So. 66, 61 
L. H. A. 274; Harris v. Harris, 70 Pa. 174 ; 
Penn l\Iut. L. Ins. Co. v. Trust Co., 73 F. 653, 
10 C. C. A. 316, 38 L. R. A. 3�. 70 ; Insurance 
Co. v. Edwards, 74 Ga. 2:10. The "had faith" 
reff'rred to in section 6:1 of the Nf'gotinble In
struments Law, is bad faith in fa('t. derived 
hy inferenee of faet, as distinguished from 
illferencl' of law, and the suhstantial equiva
IPllt of fraud. Gigoux v. Moore, 105 Kan , 
361. 18-:1 P. (j:�7. 6-:10. Guilty knowled�e and 
willful ignorance alike iuvolw the J'esult of 
"lltld fnith." Hankins v. Farmers' & Mer
chants' RHUk. 69 Ok!. 13ft 170 P. �no. 891, 892 ; 
Hess ¥. Iowa Bankers' 1\Iortga�e Co., 198 
Iowa, 1365, 201 N. W. nt, H:!; (jerseta Corpo
ration v. Wessex-Campbell Silk Co. (C. C. A.) 
� F.(2d) 236. 238. 

BAD PLACE. Under n ("ontraet requirin� the 
emplo�"er to timher all had Illaces in the mine 
unl�ss caused by the. miner's negligence, ::I 
"had place" was a place in the roof which 
conld not be made reasonahly safe hy the or
dinary pronping lIsually done by tilt:' miner 
himself. W. G. Duncan Coal Co. v. Thomp
son's Adm 'r, 157 Ky. 304, 162 S. 'V. 1139, 
1140. 

BAD T I T LE. One which con¥eys no property 
to thl:' purchasl:'r of the estate : one which is 
so radically defe�iye that it Is not marketa
ble. and hence such that a purchaser cannot 
he lpgally compelled to accept it. Ileller v. 
Cohen, 15 Misc. 378, 36 N. Y. S. 668. 

BAD G E. A mark or co�nizance worn to show 
the relation of the wearer to any person or 
thing; the token of anything ;  a distinctive 
mark of office or service. 

BADGE O F  FRA U D. A term used relatively 
to the law of fraudulent conveyanees madE' 
to hinder and defraud creditors. It is defined 
as a fact tending to throw suspicion upon a 
transaction, and calling for an explanation. 
Bump, FraUd. Cony. 31; Gould v. �anders, 6V 
Mich. 5.37 N. W. 37 ; Bryant v. Kelton, 1 Tex. 
420; Goshorn v. Snodgrass, 17 W. Ya. 768; 
Kirkley v� Lacey, 7 Houst. (Del.) 21�, 30 A. 
994 ; Phelps v. Samson. 113 Iowa, 145, 84 N. 
W. 1051. It is a suspicious circumstance that 
overhangs a transaction, or appears on the 
faee of the papers, Toone v. Walker, 115 Ok1. 
289, 243 P. 147, 148 ; '  such as exaggerating 
the consideration, Quealy Land & LIve Stock 
Co. v. George, 36 Wyo. 268, 254 P. 130, 132, 
or the pendency of suit against debtor at time 
of sale, McLain v. Georgia State Bank, 164 
Ga. 699, 139 S. E. 527, 528. It is a badge of 
fraud for an inSolvent debtor, or one,who is 
very coDSidembly indebted,; to ; make :a tr3n�, 
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fer of his property. Griggs v. Crane's Trus
tee, 179 Ky. 48, 200 S. W. 317, 319. 

BADGER. In old English law. One who 
made a practice of buying corn or victuals in 

, one place, and carrying them to another to 
sell and make profit by them. 

BAG. A sack or satchel. A certain and cus
tomary quantity of goods and merchandise 
in a sacI�. Wharton. Au uncertain qnantity 
of goods and merchandise, from three to four 
hundred. Jacob. 

BAGA. In English law. A bag or purse. 
Thus there is the lletty-hag-office in the ("om
IDoll-Inw juri�di<"tion of thp court of chancery, 
becam�l' all ori,t?;il1al writs l'plating to tIw busi
ness of the crown we rIO' formerly kept in a lit
tle sack or bag, in parva bagil. 1 Madd. Ch. 4. 

BAGAVEL. The _ citi7.{'ns of Ex('ter had 
grantwl to them by charter from Edward I. 
the ("ollection of a certain tribute or toll up
ou all manner of wares brought to that dty 
to he ,sold, toward the pa Ying of the streets, 
repniring of the walls. Hn<l maintenance of 
the city, which was ('ommonly called ha�aY('I, 
bethuguvel and chippinggavel. Antiq. of Ex
eter. 

BAGGAGE. In the law of carriers, this term 
comprises sneh articles of p{'rsonal conven
ience or necessity as are usually carried by 
passen�ers for their personal use. It includes 
what{'\'er the passenger tal,es with him for 
his personal use or convenience according 
to the hahits or wants of the particular class 
to which h{' he longs, {'ither with reference to 
the imm('diate necessities or ultimate pur
pose of the jonrney. Macrow v. Railway Co., 
J.. R. 6 Q. R. 012; Bomar v. Maxwell, 9 
Humph. (Tenn.) 621, 51 Am. Dec. 682; Rail
road Co. v. Collins" 56 Ill. 217: Hawkins v. 
Hoffman. 6 Hill (X, YJ 590, 41 Am. Dec. 767; 
GloYinsky \'. Steamship Co" 6 Misc. 388, 26 
N. Y. S. 751: Mauritz v. Railroad Co. (C. C.) 
2a Ff'u. 771: Dexter Y. Railroad Co., 42 N. Y. 
326 . 1 Am. {{ep. 527: Story, Bailm. § 499; 
Landesman-Hirshheimer CO. Y. Louisyille & 
N. H. Co., 17S Ky. 712, 199 S. W. 1050, L. H. 
A. 1918C, 105; 5 R. C. L. 158; Gibbons v. 
Chicago. B. & Q. ny. Co., 98 Neb. 696,154 N. 
W. 226, 227: Schaff v. Gibson (Tex. Civ. App.) 
258 S. W. 593, 598; Sherman v. Pullman Co., 
79 Misc. 52, 139 N. Y. S. 51, 52; Strome v. 
Lusk (�10; App.) 180 S. W. 27, 28. Thus, jew
elry suitable to the condition in life of the 
passenger and intended for personal use on 
the journey is "baggage." Missouri Pac. R. 
Co. v. Pugh, 157 Ark. 383, 248 S. W. 897; 4 
Bingh. 218: McGill v. Rowand, 3 Pat 451, 45 
Am. Dec. 654; Borden v. New York Cent. R. 
Co., 98 Misc. 574, 162 N. Y. S. 1099, 1102. But 
it is not baggage where carried by a traveler 
for the use of another or for the purpose of 
business or sale. Illinois Cent.R. Co. v. Fon
taine, 217 Ky. 211, 289 S. W. 263, 266, 52 A. 
L. R. 1064; Nevins v. Steamboat Co., 4 Bosw. 
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(N. Y.) 225; Metz v. R. Co., 85 Cal. 329, 24 P. 
61�, 9 L. R. A. 431, 20 Am. St. Rep. 228 ; 
Humphreys v. Petry, 148 U. S. 627,13 S. Ct. 
711, 37 L. Ed. 587. A multitude of objects 
have been held to be baggage; e. g., razors 
in a trunk checked by a male passenger, San 
Antonio & A. P. Ry. Co. v. Green (Tex. Giv. 
App.) 170 S. W. 110, Ill, and a thimble car
ried in her trunI{ by the mother of two small 
children, Louisville & N. R. Co-. V. HesUe, 
200 Ala. 137, 75 �o. 885, 887. Other articles 
have lJef'n held not to he haggagf'. f:;uch as_ 
stocks and honds, Jandorf Y. Pullman Co., 104-
Misc. 70, 171 N. Y. S. �21, �22: a gUll and gnn 
case. not connected with the purpose of the 
trip, HOllse v. Chicago & N. W. Ity. Co., a2 S. 
n. 209, 1-12 N. W. 7a6, 7:lS; an<1 an article for 
nse in housekeeping after the end of a passen
ger's jonrllf'Y, Louh;ville & �. R. Co. v. Fletch
er, 194 Ala. 257, W So. 634, 635. 

BAGGAGE CAR. This term, as USE'd in the 
Full Crew Law, may indude a combinf'd bag
gage and rmssenger car, notwithstanding the 
fact that it carries no baggageman for a por
tion of the train's rUB and is locked during 
such period. Pennsylvania H. Co. v. Public 
Sprvice Commission, 67 Pa. Super. Ct. 569, 
573. 

BAHADUM. A chest or coffer. Fleta 

BA I L, v. To procure the release of a person 
from legal custody, by uIl(lertaldng that he 
suaU appear at the time and place designated 
and submit himself to the jurisdiction and 
judgment of the court. 

The taking of bail consists in the acceptance by a 

competent court, magistrate; or officer, of sufficient 
bail for the appearance of the defendant according 
to the legal effect of his undertaking, or for the 
payment to the state of a certain specified sum If 
he does not appear. Code Ala. 1886, § 44G7 (Code 

1928, § 3361). 

To deliYer the defendant to persons who, in 
the manner prescribed by law, become securi
ty for his appearance in court. To set at Ub
erty a person arrested or imprisoned, on secu
rity being taken for his appearance on a day 
and a place certain, which security is cal�ed 
"bail," because the party arrested or impris
oned is delh'ered into the hands of those who 
bind themselves for his forthcoming, (that is, 
become bail for his due appearance when re
quired,) in order that he may be safely pro
tected from prison. Wharton. Stafford v. 
Stat�, 10 Tex. App. 49. 

In its more ancient signification, the word includes 

the delivery of property, real or personal, by one 
person 'to another. 

BA I L, n. The surety or sureties who procure 
the release of a person under arrest, by be
coming responsible for his appearance at the 
time and place designated. Those persons 
wbo become sureties for the appearance of 
the defendant in court. 
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"Upon those contracts of Indemnity which are 
taken in legal proceedings as security for the per

formance of an obligation imposed or declared by 
the tribunals, and known as undertakings or recog
nizances, the sureties are called bail." Civ. Code 

Cal. § 2780. 

-Bail above or bail to the action. See Special 
bail, infra. 

-Bail absolute. Sureties whose liability is 
conditioned upon the failure of the principal 
to duly account for money coming to his 
hands as administrator, guardian, etc. 

. -Bail below, or bail to the she·riff. See Bail 
to the sheriff or bail below, infra. 

-Bail bond. A bond executed by a defendant 
who has been arrested. together with other 
persons as sureties, naming the sheriff, con
stable, or ma ['shal as obligee. in a penal sum 
proportioned to the damages claimed or pen
alty denounced. conditioned that the defend
ant shall tIuly appeal' to answer to' the le).!ul 
process in the officer's hands, or shall cause 
special bail to be put in, as the case may be. 

An obligation signed by the accused with 
sureties, conditioned that the same shull be 

void on the perfo l'mance' by the accused of 
such acts as he is required to perform. State 
v. Wilsoll. 265 .Mo. 1, 175 S. W. 603, 605. In 
criminal cases, a bail bond is a contract un
der seal, which, from its nature, retluires sure
ties or bail, anti therefore differs from a 
"recognizance." whi('h is a debt or obliga
tion of rec'ord. ncknowledged before sOIll'e 
court or ma gistrate a uthorized to take it, with 
conditio II to do some (nlrticular act, and 
which need not be executed by the parties. 
State v. Rradsher, 189 N. C. 401,127 S. E. 349, 
3[i1, 38 A. L. R. 1102; �tltional Surety CO. V. 
NRzzaro, 233 Mass. 74. 123 N. E. 346. See. 
also, Ewing v. {'nited States (C. C. A.) 240 F. 
241, 246. But under the law of Connectkut, 
"re('og-nizallee" and "bail" ai'e interchange
able. :"\ationul Surety Co. v. Nazzaro, 239 
l\1ass. 341. 13� N. E. 49, 50. 

-Bail common. A fictitious proceeding, in
tended ouly to express the appearance of a 
defendant, in cases where special bail is not 
required. It is. put in in the same form as 
sppcial bail, but the sureties are merely nom
inal or imaginary persons, as John Doe and 
Richard Roe. 3 Bl. Comm. 287. 

-Bail court. In English law and practice. 
An auxiliary court of the court of Queen's 
benc'h at 'Westminster, wherein points' con
nected more particularly with pleading and 
practice are argued and determined. Holt
house; Wharton, Law Dict. 2d Lond. ed. It 
has been abolished. 

-Ball dook • .  Formerly at the Old Bailey, � 
London, a small room taken from one ,of th� 
corners of the conrt,' and left open at· the top. 
in which certain malefactors were .placed dilrl' 
ing trial. Cent. Dict. " 
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-Ball in error. That given by a defendant 
who intends to bring a .writ of error on the 
judgment and desires a stay of execution in 
the meantime. 

-Bail piece. A formal entry or memorandum 
of the recognizance or undertaking of special . 
bail in civil actions, which, after being sign
ed and acknowledged by the bail before the 
proper officer, is filed in the court in which 
the action is pending. 3 Bl. Comm. 291 ; 1 
Tidd, Pro 250; Worthen v. Prescott , 60 Vt. 
68, II Atl. 690; -Nicolls v. Ingersoll, 7 Johns. 

(N. Y.) 154 ; 1 Sellon, Pl'. 139 . 

-Bail to the aotion or bail above. Special bail 
(q. v.). 

-Bail to the sheriff or bail be·!ow. Persons who 
nudel'tal�e that a defendaut HrI't'sted upon 
mpsneprocess in a ch'il Hetion �halJ tIuly ap
pellr to answer the plaintiff: �l1dl nndel·tak

ing being in the form of II hom1 given to the 
shel·iff. termed a '''hail hond" (If. /:.). 3 Bl. 
Oomm. 2�10; 1 Tidd, Pro 2�1. Sureties who 
billd themselves to the sheri ff to secure the 
defendant's appearance, or his putting in bail 
to the action on the return-da�' of the writ. 

"Bail to the sheriff was originally designed to tem
porarily liberate the defendant from close custody, 
and to place means in the sheriff's hand;; to insure 
the defendant's appearance to anSWE'r at thE' return 

of the writ. • • • The appearance which was 
contemplated was not, however, necessarily an ac
tual appearance in person. but by putting in new 

bail, called ball to the action. special ball, or bail 
above. This -special bail, ur bull above, was by 
recognizance, which was matter of record, and an 
act of appearance, and by It the bail were bound 
that If the defendant should be condemned he should 
pay or reader himself a prisoner. and if he did not, 

that they would pay the condemnation. The un
dertaking of the bail to the sheriff, or ball below, 
was wholly different, and was adapted to the spe

cific exigency. It was in the form of a bond to 
the sheriff, and was conditioned fo'r the defend
ant's appearance at the return of the writ, which 
meant putting In and perfecting ball aOOve." De 

Myer v. McGonegal, 32 Mich. 120, 124. 

-Civil ball. That taken in civil actions. 

-COmmon ball. Fictitions �ureties formally 
entered in the proper office of the court. See 
Bail common, 8upra. 

-Special baH. Responsible sureties who un
dertake as bail above. Persons who under
take jointly and ·severally in behalf of a de
fendant arrested on mesne process in a civil 
action that, if he be condemned in the action, 
he shall pay the costs and condemnation, 
(that is, the amount which may be recovered 
against him,) or render himself a prisoner, or 
that they will pay it for him. 3 Bl. Comm. 
291; 1 Tidd, Pl'. 245; Sellon, Pl'. 137. See 
Bail to the sheriff or bail beloW, supra.. 

�traw bail. Nominal or worthless bail. 
Irresponlllible persons, or· men of no property, 

who. mak.e.a practice of goiI�g bail for any 011'> 
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who will pay them a fee therefor, and who thoSe for the I!JOle beneflt of the ballor, where there 

originally, as a mark of their purpose, wore Is & flduciary relation between the parties. John-

straw in their shoes. 80n v. State, 71 Tex. Cr. R. 206, 159 S. W. 849, 850. 

BAI L. Fr. In French and Canadian law. A BAI LI E. In the Scotch law. (1) A magis

lease of lands. See Merlin, R�pert. Bail. trate having inferior criminal and civil ju
risdiction,. simila.r to that of an alderman, (q. 
-v.;) (2) an officer appointed to confer infeoff
ment, (q. v.;) a bailiff, (q. 'V.;) a server of 

-Bail a cheptel. A contract by which one of 
the parties gives to the other cattle to 
keep, feed and care for, the borrower receiv
ing half the profit of increase, and bearing 
half t!Ie loss. Duverger. 

-Bail a ferme. A contract of letting lands. 

-Bail a longues annees. A lease for more than 
nine years ; the same as bail emphyteotique 
(see i�fra) or an emphyteutic lease. 

-Bail a loyer. A contract of letting houses. 

-Bail a rente. A contract partaking of the 
nature of the contract of sale, and that of the 
contract of lease ; it is translative of prop
erty, and the rent is essentially redeemable. 
Clark's Heirs v. Christ's Ohurch, 4 La. 286; 
Poth. Bail a. Rente, 1, 3. 

' 

-BaH emphyteotique. An emphYteutic lease ; 
a lease for a term of years with a right to 
prolong inuefinitely ; practically equivalent to 
an alienation .. 5 Low: C. 381 ; 6 Low. C. 58. 
See Emphyteusis. 

BAI LABLE. Oapable of being bailed; ad
mitting of bail ; authorizing or requiring bail. 

BA I LABLE ACT I O N .  One in which the de
fendant is entitled to be discharged from ar
rest only upon giving bond to answer. 

BA I LABLE O F FENSE. One for which the 
prisoner may be admitted to bail. 

BA I LABLE PROCESS. Such as requires the 
officer to _ take bail, after arresting the de
fendant. That under which the sheriff is 
directed to arrest the defendant and is re
quired by law to discharge him upon his ten
dering suitable bail as security for his ap
pearance. A capia8 ad re8pondendum is bail
able ; not so a oopia8 a(J, sati8faciendum. 

BA I LEE. In the law of contracts. One to 
whom goods are bailed ; the party to whom 
personal property is delivered under a con
tract of bailment. Phelps v. People, 72 N. Y. 
357 ; McGee v. French, 49 S. 0. 454, 27 S. E. 
487 ; Bergman v. People, 177 Ill. 244, 52 N. E. 
3603 ; Com. v. Chathams, 50 Pa. 181, 88 Am. 
Dec. 539; E. R. Parker Motor Co. v. Spiegal, 
33 Ga. App. 795, 127 S. E. 797, 798; Hotels 
Statler Co. v. Satler, 103 Ohio St. 638, 134 N. 
E. 460, 462, 22 A. L. R. 1190. A species of 
agent to'whom something movable is commit
ted in trust for another. Cowart v. State, 16 
Ala. App. 119, 75 So. 711, 713; People v. Ric
cardi, 50 Oal. App. 427, 19,5 P. 448, 449. 

As used in some embezzlement statutes, the word 

"bailee" does not include all bailments, but only 

writs. Bell. 
-

BAI LI FF. One to whom some authority, 
care, guardianship, or jurisdiction is delivered, 
committed, or intrusted ; one who is deputed 
or appointed to take charge of another's af
fairs ; an overseer or superintendent ; a 
keeper, protector, or guardian ; a steward. 
Spelman. 

A sheriff's officer or deputy. 1 Bl. Comm. 
344. 

A court attendant, sometimes called a tip
staff. 

A magistrate, who formerly administered 
justice in the parliaments or courts of France, 
answering to the English sheriffs as mention
ed by Bracton. 

I n the Action of Aooo-unt Render. 

A person acting ift a ministerial capacity 
who has by delivery the custody and admin
istration of lands or goods for the benefit of 
the owner or bailor, and is liable to render an 
account thereof. Co. Litt. 271 ; Story, ElI. 
Jur. § 446 ; West v. Weyer, 46 Ohio St. 66, 18 
N. E. 537, 15 Am. St. Rep. 552. 

A bailiff is defined to be "a servant that has the 
administration and charge of lands, goods, and chat
tels, to make the best benefit for the owner, against 
whom an action of account lies, for the profits which 

he has raised or made, or might by his industry or 

care have raised or made." Barnum v. Landon, 25 
Conn. 149. 

I n  General 

-Bailiff-errant. A bailiff's deputy. 

-Bailiffs of franchises. In E�glish law. Offi-
cers who perform the duties of sheriffs with
in liberties or privileged jurisdictions in 
which formerly the king's writ could n�t be 
executed by the sheriff. Svelman. 

-Bailiffs of hundreds. In English law. Offi
cers appointed over hundreds, by the sheriffs, 
to collect fines therein, and summon juries ; 
to attend the judges and justices at the as
sises and quarter sessions ; and also to exe
cute writs and process in the several hun
dreds. 1 Bl. Comm. 345; 3 Steph. Comm. 29 ; 
Bract. fol. 116. 

-Bailiffs of m anors. In English law. Stew
ards or agents appointed by the lord (general
ly by an authority under seal) to superintend 
the manor, collect fines, and quit rents,· in
spect the buildings, order repairs, cut down 
trees, impound cattle trespassing, take an ac
count of wastes, spoils, and misdemeanors in 
the woods and demesne lands, and do other 
acts for the lord's interest. Cowell. 
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-High bailiff. An officer attached to an Eng· 
lish county court. His duties are to attend 
the court when sitting; to serve summonses ; 
and to execute. orders, warrants, writs, etc. 
St. 9 & 10 Viet. c. 95, § 33 ; Poll. C. C. Pl'. 16. 
He also has similar duties under the bank
ruptcy jurisdiction of the county courts. 

-Special bailiff. A deputy sheriff, appointed 
at the request of a party to a suit, for the 
special, purpose of serving or executing some 
writ or process in such suit. 

BA I LI V IA. 
I n  Old Law 

A bailiff's jurisdiction, a bailiwick; the 
same as baili'ltm. Spelman. See Bailiwick. 

I n  O ld English Law 
A liberty, or exclusive jurisdiction, which 

was exempted from the sheriff of the county, 
and over which the lord of the liberty appoint
ed a bailiff with such powers within his pre
cinct as an under-sheriff exercised under the 
sheriff of the county. Whishaw. 

BA I LI W I CK. The territorial jurisdiction of 
a sheriff or bailiff. 1 Bl. Comm. 344. Green
up v. Bacon, 1 T. B. Mon. (Ky.) 108. 

A liberty or exclusive jurisdiction which 
was exempted from the sheriff of the county, 
and over which the lord appointed a bailiff, 
with such powers within his precinct as the 
under-sheriff exercised under the sheriff of 
the county. Whishaw, Lex. 

BA I LLEUR D E  FON DS. In Canadian Law. 
The u.npaid vendor of real estate. 1 Low. 
C. 1,6; 9 Low. C.497. 

BA I LL I .  In old French law. One to whom 
judicial authority was assigned or delivered 
by a superior. 

BA I LM ENT. A delivery of something of a 
personal nature lJy one party to another, to 
be held according to the purpose or object 
of the delivery, and to' be returned or deliv
ered over when that purpose is accomplished. 
Prof. Joel Parker, MS. Lect. Harvard Law 
School, 1851. Adopted in Hogan v. O'Brien, 
206 N. Y. S. 831, 833, 123 Misc. 865. 

A delivery of goods or personal property, 
by one person to another, in trust for the exe
cution of a special object upon or in relation 
to such goods, beneficial either to th� bailor 
or bailee or both, and upon a contract, express 
or implied, to perform the trust and carry out 
such object, and thereupon either to redeliver 
the goods to the bailor or otherwise dispose 
of the same in conformity with the purpose 
of the trust. Watson v. State, 70 Ala. 13, 45 
Am. Rep. 70; Com. v. Maher, 11 Phila. (Pa.) 
425; McCatrrey v. Knapp, 74 Ill. App. SO; 
Krause v. Com., 93 Pa. 418, 39 Am. Rep, 762; 
Fulcher v. State, 32 Tex. Cr. R. 621, 25 S. W. 
625. 

The transfer of the possession of personal. prop
erty without the transfer of' ownership for the. ac-
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compUshment of a certaIn purpose. Essex 'f. Fife, 
670kl. 55, 168 P. 814. 

A delivery of a thing in trust for some special ob·· 
ject or

' 
purpose, and upon a contract, express or Im

plied, to conform to the object or purpose of the 
trust. Story, Bailm. 3. 

Bailment is a word of French origin, significant 
of the curtailed transfer, the delivery or mere hand
ing over, whiM. is appropriate to the transaction 
Schouler, Pers. Prop. 695. 

A delivery of goods in trust upon a contract, ex
pressed or implied, that the trust shall be faith
fully executed on the part of the bailee. 2 Bl. 
Comm. 455 ; D. M. Ferry & Co. v. Forquer, 61'Mont. 
336, 202 P. 193, 195, 29 A. L. R. 642. 

A delivery of goods in trust upon a contract, ex
pressed or implied, that the trust shall be duly ex
ecuted, and the goods restored by the bailee as soon 
as the purposes of the bailment shall be answered. 
2 Kent, Comm. 559; Zetterstrom v. Thomas,. 92 
Conn. 702, 104 A. 237, 1 A. L. R. 392; Samples v. 
Geary (Mo. App.) 292 S. W. lOS6, 1067; Tashima v. 
People, 58 Colo. 98, 144 P. aJO, 201. 

A delivery of goods in trust on a contract, either 
eXvressed or implied, that the trust shall be duly 
executed, and the goods redelivered as soon as the 
time or use for which they were bailed shall have 
elapsed or be performed. Jones, Bailm. 117. 

A delivery of goods for some purpose, upon a con

tract, express or implied, that, after the purpose has 
been fulfilled, they shall be redelivered to the bail
or, or otherwise dealt wIth,. according to his direc
tions, or (as the case may be) kept till he reclaims 
them. 2 Steph. Comm. 80 ;.  Lo-rd v. Oklahoma State 
Fair Ass'n, 95 Oklo 294, 219 P. 713, 718: Firesto'ne 
Tire & Rubber Co. V. Cross (C. C. A.) 17 F.(2d) 417, 
418. 

According to Story, the contract does not neces
sarily imply an undertaking to redeliver the goods. 
On the other hand, Blackstone, although his defini
tion does not include the return, speaks of it in 

all his examples of bailments as a duty of the 
bailee; and Kent says that the application of the 
term to cases in which no return or redelivery to 
the owner or his agent is contemplated, is extend
ing the definition of the term beyond its ordinary 
acceptation in English law. A consignment to a 
factor would be a bailment for sale, according to 
Story: while according to Kent it would not. 

Classification 

Sir William Jones has divided bailments 
into five sorts, namely: Depos'itu1n, or depos
it ; marlll.atum, or commission without rec
ompense; comm,oaatu1n, or loan for use with
out pay; pignori acceptun't, or pawn ; lo
catun't, or' hiring, which is always with re
ward. This last is subdivided into locatio 
rei, or hiring, by which the hirer gains a tem
porary use of the thing; locatio operis facien
ai, when something is to be done to the thing 
delivered ; locatio operis 'lrU3rcium vehenda
rum, when the thing is merely to be ' carried 
from one place to another. Jones, Bailm. 36. 

Lord Holt divided bailments thus: 
(1) Depositum, or a naked bailment of goods, to 

be kept for the use of the bailor. 
(2) OO1n.moclat'Ulln. Where goods or chattels that 

are useful are lent to the bailee grati8� to be used 
by him. 

(3) Locatio rei..· Where goods are lent to theJ)allee 
to be used by him for hire. 

(4) Vadium • .  ,fawn or pledge. 
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(5) Locatio O1JeriB facientJi.. Where goods are ·de... 

livered to be carried, or something is to be done 
about them, for a rewatd to be paid to the bailee. 

(6) Mandatum. A delivery of goods to somebody 

who Is to carry them, or do something about them, 
grati8. 2 Ld. Raym. 909. 

Another division, suggested by Bouvier as 
being a better general division for practical 
purposes, is as follows: First, those bailments 
which are for the benefit of the bailor, or of 
some person whom he represents ; second, 
those for the benefit of the bailee, or some 
person represented by him; third, those 
which are for the benefit of both parties. 

Bailments as Distinguished from Other Trans-
actions 

-Chattel mortgages. A radical distinction be
tween a bailment and a chattel mortgage is 
that, by a mortgage, the title is transferred 
to the mortgagee, subJect to be revested by 
performance of the condition, but, in case of 
a bailment, the bailor retains the title and 
parts with the possession for a special pur
pose. Walker v. Staples, 5 Allen (Mass.) 34. 

-Exchanges. An agreement by which A is to 
let B have a horse, in consideration that B 
will let A have another horse, creates an ex
change, not a bailment. King v. Fuller, 3 Cai. 
(N. Y.) 152; Austin v. Seligman, 21 Blatchf. 
506, 1'8 Fed. 519. 
-Partnerships. Where animals are delivered 
to be taken care of for a certain time, and 
at the expiration of that time the same num
ber of animals is to be returned, and any in
crease is to be enjoyed by both parties, there 
is a bailment, not a partnership. Robinson 
v. Haas, 40 Cal. 474; Simmons v. Shaft, 91 
Kan. 553, 138 P. 614, 615. See, also, Ward v. 
Thompson, Ii'ed. Cas. No. 17,162. 

-Sales. The test of a bailment is that the 
identical thing is to be returned in the same 
or in some altered form; if another thing of 
equal value is to be returned, the transaction 
is a sale. Marsh v. Titus, 6 Thomp. & C. (N. 
Y.) 29; Sturm v. Boker, 150 U. S. 312, 14 S. 
Ct. 99, 37 L. Ed. 1093. 

This distinction or test is recognized in Laflin & 
R. Powder Co. v. Burkhardt, 97 U. S. 116, 24 L. Ed. 
97'3 ; Walker v. Butterick, 105 Mass. 237; Middle
ton v. Stone, li1 Pa. 589, 4 A. 523; In re Ballard (D. 
C.) 279 F. 574, 585; Mitchell v. Eagle Creek Oil Co. 

(Tex. Civ. App.) 275 S. W. 211, 212; Finch v. Mc
Clellan, 77 Ind. App. 533, 130 N. E. 13, 15; Borman 

v. U. S. (C. C. A.) 262 F. 26, 29. 

A "sale" contemplates that, at some time, the 
title shall pass to the vendee, and that, at some 

time and in some manner, he shall pay the purchase 
price, whereas a "bailment" contemplates that the 

title shall not pass to the bailee, but remain in the 
bailor, and that the property shall return to the 

bailor, or be disposed of as he may direct. Nor
ris v. Boston Music Co., 129 Minn. 198, 151 N. W. 971, 

972, L. R. A. 1917B, 615; In re Tansill (D. C.) 17 
F. (2d) 413, 414. 

The principal test by which to determine whether 
a. contract creates a bailment, or is a sale on credit, 

BAILMENT 
Is whether there was a binding promise by the per
son to whom the possession was given to pay for 
the article. People v. Baker, 64 Cal. App. 336, 221 

P. 654, 656; Miles v. Sabin, 90 Or. 129, 175 P. 863, 
864; In re Thomas (D. C.) 231 F. 513, 516; Botkin 
v. State, 16 Okl. Cr. 610, 185 P. 835, 838; Randolph 
& Co. v. Columbia Graphophone Co., 45 App. D. C. 
146, 152. 

For cases involving the deposit of wheat In ele

vators, see Zuber v. Minshall, 123 Kan. 595, 256 P. 
806, 807; Kansas Flour Mills Co. v. Board of Com'rs 
of Harper County, 124 Kan. 312, 259 P. 795, 796, 54 
A. L. R. 1164; Finch v. McClellan, 77 Ind. App. 533. 

130 N. E. 13, 16; Burke v. Boulder Milling & Eleva
tor Co., 77 Colo. 230, 235 P. 574, 575. 

-Trusts. The passing of the legal title from 
the owner to the party to whom personal 
property is delivered distinguishes a "trust" 
from a bailment. National Cattle Loan Co. 
v. 'Yard, 113 Tex. 312, 255 S. W. 160, 164. 

I n  General 

-Bailment for h ire. A contract in which the 
bailor agrees to pay an adequate recompense 
for the safe-keeping of the thing intrusted 
to the custody of the ,bailee, and the bailee 
agrees to keep it and restore it on the request 
of the bailor, in the same condition substan
tially as he received it, excepting injury or 
loss from causes for which he is not respon
sible. Arent v. Squire, 1 Daly (N. Y.) 356. 
Under Pennsylvania law, it is essential to the 
validity of a "bailment" for hire or use that 
there be a term for which the chattel is to 
remain in the possession of the bailee, an 
agreed rental, and an agreement, express or 
implied, for redelivery of the article to the 
bailor in the same or in an altered form, 
and the subject-matter of the bailment must 
be a chattel. Duhrkop Oven Co. v. Tormay 
(C. C. A.) 9 F:(2d) 281, 282. 

-Actual bai lment. One which exists where 
there is either (a) an "actual delivery," con
sisting in giving to the bailee or his agent the 
real possession of the chattel, or (b) a "Con
structive delivery," consisting of any of those 
acts which, although not truly comprising 
real possession of the goods transferred, have 
been held ,by legal construction equivalent to 
acts of real delivery. Gilson v. Pennsylvania 
R. Co., 86 N. J. Law, 446, 92 A. 59, 60; Went
worth v. Riggs, 159 App. Div. 899, 143 N. Y. 
S. 955, 956. 

-Constructive bai lment. One arising where 
the person having possession of a chattel 
holds it under such circumstances that the 
law imposes upon him the obligation to deliv
er it to another. Gilson v. Pennsylvania R. 
Co., 86 N. J. Law, 446, 92 A. 59, 60; Hope v. 
Costello, 222 Mo. App. 187, 297 S. W. 100, 103 ; 
Wentworth v. Riggs, 159 App. Div. 899, 143 
N. Y. S. 955, 956. See, also, Involuntary 
bailment, infra. 

-Gratuito,us bailment. Another name for a 
depositum or naked bailment, which is made 
only for the benefit of the ,bailor and is not 
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a source of profit to the bailee. , Foster v. without having an established place. Kuhns 
Essex Bank, 17 Mass. 499, 9 Am. Dec. 168. v. Loetzbier, 58 Pa. Super. Ct. 148, 153. 

-I nvoluntary bailment. One arising by the 
accidental leaving "of personal property in the 
possession of any person without negligence 
on the part of its owner. Grossman Co. v. 
White, 52 OkL 117" 152 P. '816, 817. A "hail-, 
ment" is created by the element of lawful 
possession and the duty to act for the thing 
as the property of another, whether such 
possession is based on contract in the ordi
nary sense or not. Foulke v. New York Con
sol. R. Co., 228 N. Y. 269, 127 N. E. 237, 239, 
9 A. L. R. 1384. See Constructive bailment, 
8upra. 
-Lucrative bai lment. One which is under
taken upon a consideration and for which a 
payment or recompense is to be made to the 
bailee, or from which he is to derive some 
advantage. Prince v. Alabama State Fair, 
106 Ala. 340, 17 So. 449, 28 L. R. A. 716. 

BA I LO R. The party who bails or delivers 
goods to another, in the contract of bailment. 
McGee v. French, 49 S. C. 454, 27 S. E. 487 ; 
Story, Bailm. §§ 74 , 388. 

BAI R-MAN. In old Scotch law. A poor in
solvent debtor, left bare and naked, who was 
obliged to swear in court that he was not 
worth more than five shillings and fivepence. 

BA I RN'S PART. In Scotch law. Children's 
part ; a third part of the defunct's free mov
ables, debts deducted, if the wife survive, and 
a half if there be no relict. See Legitim. 

BA I RNS. In Scotch law. A known term, 
used to denote one's whole issue. Ersk. Inst. 
3, 8, 48. But it is sometimes l1sed in a more 
limited sense. Bell. 

BAIT. To attack with violence ; to provoke 
and harass. 2 A.. & E. Encyc. 63 ; L. R. 9 Q. 
n. 380. 

BA I T I NG AN I M ALS. In English law. Pro
curing them to be worried by dogs. Punish
aoble on summary conviction, under 12 & 13 
Vict. c. 92, § 3. 

BAKER. In its ordinary use respecting a 
bakery business, a generic term including in 
its scope different services connected with the 
bakery business, such as doing shop service 
in putting bread in boxes. Futopolus v. Mid
land Casualty Co., 174 Wis. 208, 182 N. W. 
845, 847. 

BAI<ERY 'SHOP. A term which, when used 
in an agreement restricting the right to main
tain such a shop, may contemplate not only 
the acts in making the bread and selling it, 
but of selling the product manufactured by 
others, either in a shop especially set. up for 
that purpose or through a ,  place wllere other 
articles of commerce are sold, or peddling it 

BAI< I NG POWDER. A mixture in dry form 
of certain alkali and acid substances, com
bined with a filler ; when moistened and 
heated, as in baking dough, a chemical reac
tion occurs, liberating carbonic gas, which 
"raises" or leavens the bread. Royal Bak
ing Powder Co. v. Emerson (C. C. A.) 270 F. 
429, 436. 

BALI£N'A. A large fish, called by Black
stone a "whale." Of this the king had the 
head and the queen the tail as a perquisite 
whenever one was taken on the coast of Eng
land. 1 BI. Comm. 222 ; Prynne, Ann. Reg. 
127. 

BALANCE. An equality between the " sums 
total of the two sides of an account, or the 
excess on either side. Jones v. Marrs, 114 
Tex. 62, 2H3 S. W. 570, 574. The conclusion 
or result of the debit and credit sides of an 
account. It implies mutual dealings, and the 
existence of debt and credit, without which 
there could be no balance. Loeb v. Keyes, 156 
N. Y. 529, 51 N. E. 285 ; McWilliams v. Al
lan, 45 Mo. 574 ; Thillman v. Shadrick, 69 Md. 
528, 16 Atl. 138 . .  

The amount remaining due from one per
son to another on a settlement of the accounts 
involving their mutual dealings ; the differ
ence between the two sides (debit and credit) 
of an accouilt. 

The term is also used, with more frequency 
than propriety, to signify residue or remain
del' ; as when a will speaks of the "balance" 
of an estate. Bunnell v. Beam, 86 N. J. Eq. 
101, 97 A. 494', 49,5 ; In re Plumly's Estate, 
261 Pa. 432, 104 A. 670 ; Guerin v. Guerin, 
270 Ill. 239, 110 N. E. 402, 405 ; Jordan v. 
Ringstaff, 213 Ala. 512, 105 So. 641, 642 ; Rice 
v. Rice, 12 Del. Ch. 245, 111 A. 439, 440 ; Ar
vin v. ' Smith's Ex'rs, 142 Va. 680, 128 S. E. 
252, 255 ; Crocker v. -Crocker, 230 Mass. 478, 
120 N. E. 110, 111, 5 A. L. R. 1617 ; Lopez 
V. Lopez, 23 S. Co 269 ; Brooks v. Brooks, 65 
Ill. App. 331 ; Lynch v. Spicer, 53 W. Va. 426, 
44 S. E. 255. 

-Balance of conveniencEr. A term descriptive 
of a rule for determining in a doubtful case 
what decree should be made ; for example, 
whether an injunction should be granted. 
Cohen v. City of Houston (Tex. Civ. App.) 
176 S. W. 809; 814. It pertains to a test to 
determine what order will with the least in
convenience to either party assure the vic
torious one the fruits of his decree. Town of 
Williams v. Iowa Falls Electric Co., 185 
Iowa, 493, 170 N. W. 815. 

-Balance of power. In international law. A 
distribution and an oppositlon of forces, form
,ing . one . system, so that no state sijall be in 
a position, either alone or united with oth
ers, to impose its will on 'any other state or 
iDterfere . with Its independence. ortoian. 
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-Balance sheet. A statement made by mer- · und8l" one or the recognized · market grades. Chi
chants and others to show the true' state of a cago, R. I. " P. 1tY'. Co. v. Cleveland, 61 Oklo 64, 100 
particular business. P. 328, 330 :  Wichita Falls Compress Co. v. W. L. 

MoodY' " Co. (Tex. Clv. App.) 164 S. W. 1032, 1045. 

When it is · desired to ascertain the exact state of 
a merchant's business, or other commercial enter
prise, at a given time, all the ledger accounts are 
closed up to date and balances struck : and these 
balances, when exhibited together on a single page, 
and so grouped and arranged a� to close into each 
other and be summed up in one general result, con
stitute the "balance-sheet." Eyre V. Harmon, 92 
Cal. 580, 28 P. 779. 

-Balanced d raft. This term, when used in a 
patent claim 'with reference to a furnace, was 
held to mean that the plus, or over
atmospheric pressure in the ash pit was ex
actly equal to the �inus pressure or partial 
vacuum in the flue. Engineer Co. v. Hotel 
Astor (D. C.) 226 F. 779. 

-General balance. Sometimes used to signify 
the difference which is due to a party claim
ing a lien on goods in his hands for work or 
labor done. or money expended in relation to 
those and other goods of the debtor. 3 B. & 
P. 485 : 3 Esp. 268 ; McWilliams v. Allan, 45 
Mo. 573. 

-Net balance. In commercial usage, the bal
ance of the proceeds, as from a sale of stock, 
after deducting the expenses incident to the 
sale. Evans v. WaIn, 71 Pa. 74. 

The 

BALISE. Fr. In French marine law. A 
buoy. 

BALI US. In the civil law. A teacher ; one 
who has the care of youth ; a tutor ; a guard
ian. Du Oange ; Spelman. 

BALIVA. (Spelled also BalZi'Va; equivalent 
to Balivatu8, Balivia). L. Lat. In old Eng
lish law. A bailiwick ; the jurisdiction of a 
sheriff ; the whole district within which the 
trust of the sheriff was to be executed. 
Cowell ; 3 Bla. Com. 283. 

BALL-H O OT I NG.  In lumbering, a term des
ignating a process of sliding log down a moun
tain side. Bradford v. English, 190 N. C. 742, 
130 S. E. 705. 

BALLAST. That which is used for trimming 
a ship to bring it down to a draft of water 
proper and safe for sailing. Great Western 
Ins. Co. v. Thwing, 13 Wall 674, 20 L. Ed. 
607. 

There Is considerable analog)" between ballast and 
dunnage. Dunnage is placed under the cargo to 
keep it from being wetted bY' water getting into the 
hold, or between the different parcels to keep them 
from bruising and injuring each other. Great West
ern Ins. Co. v. · Thwing, 13 Wall. 674, 20 L. Ed. 007'. 

BALCAN I FER, or BALDAKI N I FER.  
standard-bearer of  the Knights Templar. BALLAST AGE. A toll paid for the privilege 

of taking up ballast from the bottom of a 
BALCON I ES. Small galleries of wood or port or harbor. This arises from the property 
stone on the outside of houses. In London, in the soil. 2 Chitty, Comm. Law 16. 
the erection of them is regulated by the build
ing acts. 

BALD I O. In Spanish law. Waste land ; 
land that is neither arable nor pasture. 
White New Recop. lb. 2, tit. 1, C. 6, § 4, and 
note. Unappropriated public domain, not set 
apart for the support of municipalities. 
Sheldon V. Milmo, 90 Tex. 1, 36 S. W. 415. 

BALE. A pack or certain quantity of goods 
or merchandise, wrapped or packed up in 
cloth and corded round very tightly, marked 
and numhered with figures corresponding to 
those in the bills of lading for the purpose of 
identification. Wharton. 

A bale of cotton is a certain quantity of 
that commodity compressed into a cubical 
form, so as to occupy less room than when · in 
bags. 2 Car. & P. 52·5. Penrice v. Cocks, 2 
Miss. 229. It is a distinct parcel or quantity 
of cotton · packed together in a particular 
form. Houssels V. Coe & Hampton (Tex. Civ. 
App.) 159 S. W. 864, 865. Compare Bonham 
V. Railroad Co., 16 S. C. 634. 

A "bale of cotton," as the term is used in the 
commercial and business world, means a standard 
package of merchantable lint cotton, separated 
from the seed by the first process of a cotton gin, 
weighing aJ}proximately 500 pounds, and classifiable 

BALLI UM.  A fodres·s or bulwark ; also bail. 
Cunningham. 

BALLIVO AMOVENDO.  An ancient writ to 
remove a bailiff from his office for want of 
sufficient land in the bailiwick. Reg. Orig. 
78. 

BALLOON. See Aeronaut ; Aeronautics ; Air
craft. 

BALLOT. Originally, a ball used in voting ; 
hence, a piece of paper, or other thing used 
for the same purpose. See (as to cases in
volving voting machines) Spickermon V. 
Goddard, 182 Ind. 523, 107 N. E. 2, L. R. · A. 
1915C, 513 ; State V. Keating, 53 Mont. 371, 
163 P. 1156, 1157. The instrument by which 
a voter expresses his choice between candi
dates or a question. City of Wellsville V. 
Connor, 91 Ohio St. 28, 109 N. E. 526, 527. 

A slip ' of paper bearing the names of the 
offices to be filled at the particular election 
and the names of the candidates for whom the 
elector desires to vote, or containing a par
ticular question of administration or public 
policy on which the voter is asked to express 
his views. It may be printed, or written, or 
partly printed and partly written, and is de
posited by the voter in a "ballot box" which 
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is in the custody of the officers holding the 
election. Opinion of Justices, 19 R. I. 729, 
36 A. 716, 36 L. R. A. 547 ; Brisbin v. Cleary, 
26 Minn. 107, 1 N. W. 825 ; State v. Timothy, 
147 Mo. 532, 49 S. W. 500 ; Taylor v. Bleak
ley, 55 Kan. 1, 39 Pac. 1045, 28 L. R. A. 683, 
49 Am. St. Rep. 233 ; Bauer v. Board of Elec
tion Com'rs of Wayne CQunty, 174 Mich. 485, 
141 N. W. 122, 12:1 ; Denny v. Pratt, 104 Conn. 
396, 133 k. 107. 108. 

The act of " oting by balls or tickets. 
The whole amount of votes cast. 

A single piece of paper containing th e  names of 
the candidates and the offices for which they are 
running. People v. H olden ,  28 Cal. 136 ; Dennen v. 
Jastro, 23 Cal. App. 264, 1 37 P. 1069, 1070. 

A ballot Is a ticket folded In such a manner that 

nothing wr;tten or printed thereo·n can be seen. 

"Vote" may pe Interchangeable with "ballot." 

State v, Doughty . 134 Ark. 435, 2M S. W. 968, 970. 

But the terms are distinguishable, in that "ballot" 

is the instrument by which a voter expresses his 

choice between candidat es, or in respect to propo

sitions, while h is " vote" is the choice or election 

as expressed by his ballot. Board of Education Df 

Oklahoma City v. Woodworth, 214 P. 1077, 1079, 89 

Okl. 192 : Martin v. Fullam, 90 Vt. 163, 91 A. 442. 

445 ; Straughan V. Meyers, 268 Mo. 580, 187 S. W. 1159. 

1162. 

Joint BalJot 
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with the finger inserted in the vagina to the 
mouth of the uterus. The tip of the finger 
being quickly jerked upward, the fretus, if 
one be present, can be felt rising upward and 
then settling back against the finger. 

BALNEA R I I .  In the Roman law. Those 
who stole the clothes of bathers in the public 
ba ths. 4 Bl. Comm. 239. 

BAN . 
I n O ld English and C iviJ Law 

A proclamation : a rmblic notice : the an
nouneement of un in tended marriage. Cow
ell. An exeommnnieu tion ; a ('nr�e. publicly 
prononnced. A pI'o('hunation of silence made 
by a crier in ('omt bpfoI'e the meeting of cham
pions in combat. I d .  �\ statute, euict, or 
command : a tine. or penalty. 

An expanse : an extent of space or terri
tol'Y : a SIrdCe in<'lw;;eu within certain limits ; 
the limits or bounds themseln's. Spelman. 

Al'l open field ; the outskirts of a village. 
A privileged space or territory around a 

town, monastery, or other place. 

I n French Law 

The ri�ht of announcing the time of mow
ing, reaping, and gathering the vintage, ex
ercised by certain seignorial lords. Guyot, 

In parliamentary practice, an election or Repert. Univ. 
vote by ballot participated in by the members 
of both houses of a legislative assembly sit
ting together as one body, the result being de
termined by a majority of the votes cast by 
the joint assembly thus constituted, instead of 
by concurrent majorities of the two houses. 
See State v. Shaw, 9 S. C. 144. 

Official Ballot 

Depending on its use in local statutes, this 
term has a varied meaning. It may refer to 
a ballot which has been furnished by the 
clerk ; Cain v. Garvey (Tex. Civ. App.) 187 
S. W. 1111, 1116 ; or it may contemplate that 
a ballot must ha ye been printed under the 
supervision of a designated member of the 
electoral voard, sealed by the boardJ and by 
resolutior. declared to be one of the official 
ballots for the election to be held ; Xippas v. 
Commonwealth, 141 Va. 497, 126 S. E. 207, 
209. 

M utilated Ballot 

One from which the name of the candidate 
is cut out. Murray v. Waite, 113 Me. 485, 94 
A. 943, 945, Ann. Cas. 1918A, 1128. One which 
is destitute or deprived of some essential or 
valuable part ; greatly shortened. Stubbs v. 
Moursund (Tex. Civ. App.) 222 S. W. 632, 634. 
Under an ' Oklahoma statute, any ballot on 
which a voter has marked or written with the 
intention of distinguishing it, becomes muti
lated. Moss v. Hunt, 47 Ok!. 1, 145 P. 760, 761. 

I n  Old European Law 

A military standard ; a thing unfurled, a 
banner. Spelman. A summoning to a stand
ard ; a calling out of a military force ; the 
force itself so summoned ; ·  a national army 
levied by proclamation. 

BANAL. In Canadian and old French law. 
Pertaining to a ban or privileged place ; hav
ing qualities or privileges derived from a ban. 
Thus, a banal mill is one to which the lord 
may require his tenant to carry his grain to 
be ground. 

BANAL ITY. In Canadian law. The right by 
virtue of which a lord subjects his vassals to 
grind at his mill, bake at his oven, etc. Used 
also of the- region within which th is right ap
plied. Guyot, Repert. Univ. ; 1 Low. C. 31 ; 3 
Low. C. 1. 

BANC. Bench ; the place where a court per
manently or regularly sits ; the seat of judg
ment ; as, bane le roy, the king's bench ; bane 
le common pleas, the bench of common pleas. 

The full bench, full court. A "sitting in 
bane" is a meeting of all the judges of a court, 
usually for the purpose of hearing arguments 
on demurrers, points reserved, motions for 
new trial, etc., as distinguished from the sit
ting of a single judge at the assises or at tl!isi 
prius and from trials at bar. Cowell. 

BALLOT-BOX. A case usually made of wood 
BANCI NARRATORES. In old English law. for receiving ballots. 
Advocates; countors : serjearits. Applied to 

BALLOTTEMENT. Fr. In medical juris- advocates in the common pleas courts. 1 Bl. 
prudence. A test for pregnancy by. palpation Comm. 24 ;  Cowcll. 



189 

BANCO. Ital. A seat or bench of justice ; 
also, . in commerce, · a word of Italian origin 
signifying a bank. See Banc. 

BANCUS. L. Lat. In old English law and 
practice. A bench or seat in the king's hall 
or palace. Fleta, lib. 2, c. 16, § 1. 

A high seat. or seat of distinction ; a seat of 
judgment, or tribunal for the. administration 
of justice. 

Often used for the court itself ; thus, the English 
court of common pleas was formerly called BancU8. 
Vrner, Abr. COU1"ts ( M) .  

A sitting' in  lmnc; the sittings of  a court 
wtth its full jnclieia l authority. or in fnll 
form. as £U>:tingnished from sittings at nisi 
priu8. COWE:'ll : Rpelman. 

A sta l l , h('neh, ta hle. or counter, on 'which 
goods were eXllosc{} for sale. Cowell. 

BANCUS REG I NJE. The queen's bench. See 
Queen's Beueh. 

BANCUS REG IS. The Idng's bench ; the su
preme tribunal of the king after parliament. 
3 BI. Comm. 41. 

I n Banco Regis 

In or before the court of king's bench. 

BANCUS SUPER I O R. The upper bench. 
The king's bench was so called during the 
Protectora teo 

BAND.  In old Scotch law. A proclamation 
calling out a military foree. 

BAN D I T. An outlaw ; a man banned, or put 
under a ban ; a brigand or robber. Banditti, a 
band of robbers. 

BANE. A malefactor. Bract. 1. 1, t. 8, c. l. 
Also a public denunciation of a malefactor ; 

the same with what was called "hute8iu.m," 
hue and cry. Spelman. 

BANERET, or BAN N E R ET. In English law. 
A knight made in the field, by the ceremony 
of cutting off the point of his standard, and 
making it, as it were, a banner. Knights so 
made are accounted so honorable that they 
are allowed to display their arms in the royal 
army, as barons do, and may bear arms with 
supporters. They were sometimes called 
"veilJillarii." \Vharton. 

A degree of honor next after a baron's, 
when conferred by the king ; otherwise, it 
ranks after a baronet. 1 Bla. Comm. 403. 

BAN I .  Deodands (q. 'V.). 

BAN I S H M ENT. In criminal law. A pun
ishment inflicted upon criminals, by compel
ling them to quit a city, place, or country tor 
a specified period of time, or for life. See 
Cooper v. Telfair, 4 Dall. 14, 1 L. Ed. 721 ; 
People v. Potter, 1 Park. Cr. R. (N. Y.) 54. It 
is synonymous with exilement and imports a 
compulsory loss of one's country. 3 P. Wms. 
38. 

It Is lnftlcte4 prinelpa.Jly upon political offenders. 
'�transportatlon" being the word used to express a 
similar punishment of ordinarY crIminals. Banish
ment, however, merely forbidS the return of the 
person banished before the expiration of the sen
tence, while transportation Involves the Idea of dep
rivaticn of liberty after the convict arrives at the 
place to which he has been carried. Rap. & L. 

BAN I STER AND RA I LI NG. 'l'hese words, in 
the New York Tenement House Law. § 35, 
mean a balustrade, consisting of balusters 
or supports, upon which is placed a railing 
commonly placed on the outer or open edge 
of a stairway. Ca hill v. Kleinberg, 233 N. Y. 
255. 135 N. E. 323. 

BANK. A heneh or Ren t : the beneh of jus
ti('e ; the hench or trihuna l occupied by the 
judges : the seat of judgment : a eonrt: The 
full ben('h, or full court ; the aSAemhly of all 
the judges of a COl1rt. A " sitting in {JanIe" is 
a meeting of a ll the jud.ges of a court, usually 
for the purvose of hearing arguments on de
murrers, points reserved, motions for new 
trial ,  and other law points, as distinguished 
from the sitting of a single judge at the as
sises or at 11.1si priu8 and from trials at bar 
to determine facts. a BIa. Comm. 28, n. But 
in this sense, bane is perhaps the more usual 
form of the word. "Sitting in bank" is also 
descrihed as an official meeting of four of the 
j udges of a common-law court. Wharton, 
Lex. 

Bank le Roy. The king's bench. Finch, 
198. 

An acclivity ; an elevation
' 

or mound of 
earth, especially that which borders the sides 
of a water course. 

The land adjacent to a river. Graham v. Knight 
(Tex. Civ. App.) 240 S. W. 981, 983. 

That part of a stream which retains the water. 
Dawson County v. Phelps County, 94 Neb. 112, 142 N. 
W. 697, 699. 

The elevation of land which confines the waters 
of a stream in their natural channel when they 
rise the highest and do not overfiow the banks. De
partment of Health of New Jersey v. Chemical Co. 
of America, 90 N. J. Eq. 425, 107 A. 164, 166 ; State 
v. Richardson, 140 La. 329, 72 So. 984, 986 ; Richards 
v. Page Inv. Co., 112 Or. 507, 228 P. 937, 942. Com
pare Wrathall v. Miller, 51 Utah, 218, 169 P. 946, 947. 

A water-washed and relatively permanent eleva
tion or acclivity at the outer line of a rive·r bed 
which separates the bed from the adjacent upland, 
and serves to confine the waters within the bed and 
to preserve the course of the river. state of Okla
homa v. State of Texas, 43 S. Ct. 221, 200 U. S. 606, 
67 L. Ed. 428 ; MotI v. Boyd, 116 Tex. 82, 286 S. W. 
458, 4G7. 

The land lying between the edge of the water of 
a . stream at its ordinary low stage and the line 
which the edge of the water reaches in its ordinary 
high stage. Wemple v. Eastham, 150 La. 247, 90 

So. 637, 638. 
An elevation of land which confines the waters 

of a. stream when they rise out of the bed. N.either 
the line of ordinary high-water mark, nor of ordi
nary low-water mark, nor of a middle stage of wa
ter can be assumed as the line dividing the bed 
from the banks. Banks are fast land, on which 
vegetation appropriate to such land in the parUcu-
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lar locality grows wherever the bank Is not too 
steep to permit suc1\. growth, and bed is soil ot a 
different character, and having no vegetation, or 
only such as exists, when commonly submerged in 
water. State v. Nolegs, 40 Okl. 479, 139 P. 943, 946. 

On the borders of navigable streams, where there 
are levees established according to law, the levees 
form the "ban�s of th� river." Ward v. Board ot 
Levee Com'rs ot Orleans Levee Dist., 152 La. 158, 92 
So. 700, 'i'72. 

An institution, of great value in the com
mercial world, empowered to receive deposits 
of money, to make loans, and to issue its 
promissory notes, (deSigned to circulate as 
money, and commonly called "bank-notes" or 
"bank-b.ills,") or to perform any one or more 
of these functions. See State v. WagnE::r, 20.2 
Iowa, 739, 210. N. W. 90.1, 90.2 ; Dunn v. State, 
13 Ga. App. 314, 79 S. E. 170., 172 ; Rominger 
v. Keyes, 73 Ind. 375 ; People v. R. Co., 12 
Mich. 389, 86 Am. Dec. 64 ;  People v. Bartow, 
6 Cow. (N. Y.) 290. ; Dearborn v. Northwest
ern Savings Bank, 42 Ohio St. 617. 

Speaking generally, a "bank" is a lJ?0neyed insti
tution to facilitate the borrowing, lending, and car
ing for money. Smith v. Kansas City Title & Trust 
Co.,  41 S. Ct. 243. 249. 255 U. S. 180, 65 L. Ed. 577. 

The term "bank" is usually restricted in its ap
plication to an incorporated body ; while a private 
individual making it his business to conduct bank
ing operations is generally denominated a "bank
er." Hobbs v. Bank, 101 �ed. 75, 41 C. C. A. 205 ; 
Kiggins v. Munday. 19 Wash. 233, 52 P. 855 ; Oulton 
v. Loan Soc., 17 Wall. 117. 21 L. Ed. 618 ; Hamilton 
Nat. Bank v. American L. & T. Co., 66 Neb. 67, 92 
N. W. 190 ; Wells, Fargo & Co. v. Northern Pac. R. 

Co. (C. C.) 23 F. 469. 

190 

-Bank bil l .  Same as bank note. Eastman 
v. Com., 4 Gray (Mass.) 416. See Bank note, 
intra. 
-Bank book. A book kept by a customer of 
a bank, showing the state of his account with 
it. See Pass-book. 

-Bank cha.-ges. This term in an action on a 
bill of exchange is equivalent to expenses of 
noting and may be especially endorsed as a 
liquidated demand ; [1893] 1 Q. B. 318. 

-Bank check. See Oheck. 

-Bank credit. A credit with a bank by 
which, on proper security given to the bank, 
a person receives liberty to draw to a cer
tain extent agreed upon. In Scotland also 
called a cash account. Cent. Dict. 

-Bank in fai l ing condition. Under some stat
utes, an insolvent bank. Hanson v. State, 
160. Ark. 329, 254 S. W. 691, 694. 

-Bank note. A promissory note issued by a 
bank or banker authorized to do so, payable 
to bearer on demand, and intended to cir
culate as money. Townsend v. People, 4 Ill. 
328 ; Low v.' People, 2 Park. Or. R. (N. Y.) 
37 ; State v. Hays, 21 Ind. 176 ; State v. Wil
kins, 17 Vt. 155 ; Lummus Cotton Gin Co. v. 
Walker, 195 Ala. 552, 70. So. 754, 755. In 
the early history of banks, 'their notes were 
generally denominated bills of credit. Bris
coe v. Bank of the Commonwealth of Ken
tucky, 11 Pet. 251; 9 L. Ed. 709. See, also, 
Banker's note. 

The house or place where the business of 
-Bank banking is carried on. of ' cl.-eu lati 011. One which issues 
bank notes payable to be'arer. Dunn v. State, 
13 Ga. App. 314, 79 S. E. 170., 17i. See Bank 
of issue, intra. 

Banks in the commercial sense are of three kinds, 
Yiz. : (1) Of deposit ; (2) of discount ; (3) of cir
culation. Strictly speaking, the term �'bank" im
plies a place for the deposit of money, as that is 
the most obvious purpose of such an institution. 
Originally the business of banking- consisted ouly in 
receiving deposits, such as bullion, plate, and the 
like. for safe-keeping until the depositor should see 
fit to draw it out for use, but the business, in the 
progress of events, was extended. and bankers as
sumed' to discount bills and notes. and to loan mon
ey upon mortgage. pawn, or other security, and, 
at a still later period. to issue notes of their own, 
intended as a circulating currency and a medium 
of exchange. instead of gold and silver. Modern 
bankers frequently exercise any two or even aU 
three of those functions, but it is still true that an 
institution �rohibited from exercising any more 
than one of those functions is a bank, in the strict
est commercial sense. Oulton v. German Sav. & L. 
Soc., 17 Wall. 118, 21 L. Ed. 618 ; Millikan v. Se
curity Trust Co. ,  187 Ind. 307, 118 N. E. 568, 569 ; 
Rev. St. U. S. § 3407 (12 USCA § 561). 

-Bank-accou nt. A sum of money placed with 
a bank or :banker, on deposit, by a customer, 
and subject to be drawn out on the latter's 
check. The statement or computation of the 
several sums deposited and those drawn out 
by the customer on checks, entered on . the 
books of the bank and the depositor's pass
book. Gale v. Drake, 51 N. H� ·84. 

-Bank of .de'posit. A savings bank or any oth
er bank which receives money on depOSit. 
Dunn v. State, 13 Ga. App. 314, 79 S. E. 170., 
171. 

-Bank o,f discount. One which lends money 
on collateral or by means of discounts of com
mercial paper. Dunn v. State, 13 Ga. App. 
314, 79 S. E. 170., 171. 

. 

-Bank of issue. One which, pursuant to au
thority conferred by its charter, issues its 
own notes intended to circulate as money. 
Dearborn v. Northwestern Savings Bank, 42 
Ohio St. 617 ; Bank v. Gruber, 81 Pa. 471, 30. 
Am. Rep. 378 ; Millikan v. Security Trust 
'Co., 1'87 Ind. 307, 118 N. E. 568, 569. 

-Bank stock. Shares in the capital of a 
bank ; shares in ' the property of a bank. In 
England the term is applied chiefly to the 
stock of the · Bank of E�gland. 

-Bank teller. See Teller. 

-Joint.stock banks. In English law. Joint
stock ' companies for the purpose of banking. 
They are regulated, according to the date of' 
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their incor.poration, by charter, or by 7 Geo. 
IV. c. 46 ; 7 & 8 Vict. cc., 32, 113,; 9 & 10 Vict. 
c. 45, · (in Scotland and Ireland ;) 20 & 21 
Vict. c. 49 ; and 27 & 28 Vict. c. 32 ; or by the 
"Joint-Stock Companies Act, 1862," (25 & 26 
Vict. c. 89.) Wharton. 
-Savings bank. An institution in the nature 
of a bank, :formed or established for the pur
pose of recei ving deposits of money, for the 
benefit of the persons depositing, to accumu
late the produce of so much thereof as shall 
not be required 'by the depositors, their ex
ecutors or administrators, at compound in
terest, and to ,return the whole or ,any part 
of such deposit, and the produce thereof, to 
the depositors, their executors or adminis
trators, deducting out of such produce so 
much as shall be required for the necessary 
expenses attending the management of such 
institution, but deriving no benefit whatever 
from any such deposit or the produce there
of. Grant, Banks, 546 ; Johnson v. Ward, 2 
Ill. App. 274 ; Com. v. Reading Sav. Bank, 133 
Mass. 16, 19, 43 Am. Rep. 495 ; National Bank 
of Redemption v. Boston, 125 U. S. 60, 8 Sup. 
Ct. 772, 31 L. Ed. 689 ; Barr�tt v. Bloomfield 
Say. Inst., 64 N. J. Eq. 425, 54 AtI. 543 ; Wil
liams v. Johnson, 50 Mont. 7, 144 P. 768, 770, 
Ann. Cas. 1916D, 595 ; Bulakowski v. Phil
adelphia Sav. Fund Soc., 270 Pa. 538, 113 A. 
553, 554. They differ from the ordinary banks 
of discount and deposit in not being engaged 
in business for profit. Commercial Trust Co. 
of New Jersey v. Hudson County Board of 
Taxation, 86 N. J. Law, 424, 92 A. 263, 265. 

BANKABLE PAPER. In mercantile law. 
Notes, checks, bank bills, drafts, and other 
securities for money, received as cash by the 
banks. The term does not necessarily mean 
discountable paper, but paper of such high 
credit that, if the time of payment was rea
sonable and the -banks had loanable funds, 
they would ordinarily discount it. Edward 
P. Allis Co. v. Madison Electric Light, Heat 
'& Power Co., 9 S. D. 459 , 70 N. W. 650, 652. 

National bank notes are received as bankable 
money without regard to the locality of the bank 
issuing them. See U. S. Rev. Stat. § 5133 (12 USCA 
§ 21.) ; Veazie Bank V. Fenno, 8 Wall. 5�, 19 L. Ed. 
482. 

BANKER. A private person who keeps a 
bank ; one who is engaged in the business of 
banking. People v. Doty, 80 N. Y. 228 ; Auten 
v. Bank, 174 U. S. 125, 19 Sup. Ct. 628, 43 L. 
Ed. 920 ; Richmond v. Blake, 132 'U. S. 592, 
10 Sup. Ct. 204, 33 L. Ed. 481 ; Meadowcroft 
V. People, 163 Ill. 56, 45 N. E. 303, 35 L. R. 
A. 176, 54 Am. St. Rep. 447. 

An individual .ls not engaged in the banking busi
ness merely because he does some of the things 
whiCh are frequently or usually done by banks ; 
thus, a dealer in foreign exchange and foreign mon
ey is not necessarily a banker, and does not neces
sarily perform a banking function. Wedesweiler 
v. Brundage, 291 Ill. 228, 130 N. E. 620. See, also, 

BANKING 

People T. Young, 1111 N. Y. 522. 101 N. E. 461. · 453 
(holding that an unincorporated association engaged 
in making salary loans, etc., was not a banker) . 

I ndivid'ual Banker 

Under some statutes, an individual banlier, 
as distinguished from a "private banker" (q. 
'V.), is a person who, having complied with 
the statutory requirements, has received au
thority from the state to engage in the busi
ness of banking, while a private banker is a 
person engaged in banking without having 
any special privileges or authority from the 
state. Perkins v. Smith, 116 N. Y. 441, 23 
N. E. 21. 

Private Banke .. 

One who carries on the business of banking 
without being incorporated. State of Mis
souri v. Angle (C. C. A.) 236 F. 644, 650 ; 
Herzog v. Transatlantic Trust Co. (Sup.) 172 
N. Y. S. 394, 395. One who carries on the 
business of banking by recei ving money on 
deposit with or without interest, by buying 
and selling bills of exchange, promissory 
notes, gold or silver coin, bullion, un current 
money, bonds or stock, or other securities, 
and by loaning money without being incor
porated. Rev. St. Mo. 1909, § 1116 (repealed 
by Laws 1915, p. 102) ; State ex reI. Barker 
V. Sage, 267 Mo. 493, 184 S. W. 984, 988. 
See Individual banker, 8upra. 

BANKER'S ACCEPTANCE. A draft or bill 
of exchange of which the acceptor is a bank 
or banker engaged generally in the business 
of granting bankers' acceptance credits. At
terbury v. Bank of Washington Heights of 
City of New -York, 241 N. Y. 231, 149 N. E. 
841, 843. 

BAN I<ER'S L I EN. A lien which a banker has 
by virtue of which he can appropriate any 
money or property in his possession belong
ing to a customer to the extinguishment of 
any matured debt of such customer to the 
bank, provided such property or money has 
not been charged, with the knowledge of the 
bank, with the subservience of a special bur
den or purpose, or does not constitute a trust 
fund of which the banker has notice. Amer
ican Surety Co. of New York v. Bank of Italy, 
63 Cal. App. 149, 218 P. 466, 468. 

BANKER'S NOTE. A commercial instrument 
resembling a bank note in every particular 
except that it is given by a private banker or 
unincorpora ted banking institution. 6 Mod. 
29 ; 3 'Chit. Comm. Law 590. 

B,ANI<ERO U T. O. Eng. Bankrupt ; insol
vent ; indebted beyond the means of payment. 

BAN K I NG. The business of receiving 
money on d'eposit, loaning money, discounting 
notes, issuing notes for circulation, collecting 
money on notes deposited, negotiating bills, 
etc. Bank: v. Turner, 154 Ind. 456, 57 N. E. 
110. 



The businesl3 of banking, as defined by law and 
custom, consists in the issue of notes payable on de
mand intended to circulate as money when the banks 
are banks of issue; in receiving deposits payable 
on demand; in discounting commercial paper ; 

making loans of money on collateral security ; buy

ing and selling bills of exchange ; negotiating loans, 

and dealing in negotiable securities issued by the 
government, state and national, and municipal and 

ether corporations. Mercantile Bank v. New York, 

121 U. S. 138, 156, 7 S. Ct. 826, 30 L. Ed. 895 ; First 

Nat. Bank v. Dawson County, 66 Mont. 321, 213 P. 

1097, 1103. 
Having a place of business where deposits are re

ceived and paid out on checks and where money is 

loaned on security is the substance of the "business 

of banking." Marvin v. Kentucky Title Trust Co., 

218 Ky. 135, 291 S. W. 17, 18. 50 A. L. R. 1337 ; War
ren v. Shook. 91 U. S. 7M, 23 L. Ed. 421. See, also, 

Old Colony Trust Co. v. Malley ( D. C.) 288 F. 903, 
9IL 
BAN I( I N G  H O U RS. A term which, in addi
tion to the regular hours, includes time to al
low presentment, after closing, to the ·bank 
returning a check, if such presentment is 
necessary in fact. Columhia-Knickerbocker 
Trust Co. v. Miller, 15·6 App. Div. 810, 142 
N. Y. S. 440, 445. 

BANI< R U PT. Originally and strictly, n 
trader who secretes himself or does certain 
other acts tending to defraud his creditors. 
2 BI. Comm. 471. 

In a looser sense, an insolvent person ; n 
broken-up , or ruined trader. Everett v. 
Stone, 3 Story, 453, Fed. Cas. No. 4,577. 

In the English law there were two characteristics 

which distinguished bankrupts from insolvents : 

the former must have been a trader and f:he ob
ject of the proceedings against, not by, him. As 

used in American law, the distinction between a 
bankrupt and an insolvent is not generally regard

ed. Sturges v. Crowninshield, 4 Wheat. 122. 4 L. 

Ed. 529 ; 2 Kent, 390 ; McCormick v. Pickering, 4 

N. Y. 28::1. On the continent of Europe, however, 
the distinct10n still exists. Holtz. Enc. 1)00. Big. 
Bankerott. 

.A person 'Who has committed an act of 
bankruptcy : one who has done some act or 
suffered some act to be done in consequence 
of which, nnder the laws of his country, he is 
liable to be proceeded against by his creditors 
for the seizure and distribution among them 
of his entire property. Ashby v. Steere, 2 
Woodb. & 1'1. 347, 2 Fed. Cas. 15 ; In re Scott, 
21 Fed. Cas. 803 ; U. S. v. Pusey, 27 Fed. Cas. 
632. 

A person who, by the f'Ormal decree of a 
court, has been declared subject to be pro
ceeded against under the bankruptcy laws, or 
entitled, on his voluntary application, to take 
the benefit of such laws. See Bankruptcy 
Act July 1, 1898, c. 541, § 1, 30 Stat. 544 (11 
lJSCA' § 1). 

BAN KRUPT LAW. A law relating to bank
rupts and the procedure against them in 
the courts . . A law providing a remedy for 
the creditors of a bankrupt, and for · the re
lief and restitution of the bankrupt himself. 
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A bankrupt law Is distinguished from the ordi

nary law between debtor and creditor, as involving 
these three general principles : (1) A summary an(1 
immediate seizure of all the debtor's property ; (2) 
a distribution of it among the creditors in general, 

instead of merely applying a portion of it to the 
paymEnt of the individual complainant; and (3) 

the discharge of the debtor from future liability 

for the debts then existing. 

The leading distinction between a bankrupt law 
and an insolvent law, in the proper technical sense, 

consists in the character of the persons upon whom 

it is designed to operate,-the former contemplat
ing as its objects bankrupts only, that Is, traders 

of a certain description ; the latter. insolvents in 

general, or persons unable to pay their debts. This 
has led to a marked separation between the two 

systems, in principle and in practice, which in Eng
land has always been carefully maintained, although 
in the United States it has of late been disregard

ed. A bankrupt law, moreover, in its proper sense, 

is a remedy intended primarily for the benefit of 
creditors; it is set in motion at their instance, 
and operates upon the debtor against his will, (in 
invitum,) although in its result It effectually dis

charges him from his debts. An insolvent law, on 
the other hand, Is chiefly intended for the benefit 
of the debtor, and is set in moUon at his instance, 

though possibly less effective as a discharge in Its 
final result. Sturges v. Crowninsh i eld, 4 Wheat. 

194, 4 L. Ed. 529 ; Vanuxen v. Hazlehursts, 4 N. :1. 
Law, 192, 7 Am. Dec. 582 ; Adams v. Storey, 1 Paine, 

79. 1 Fed. Cas. 142 ; Kunzler v. Kohaus, 5 Hill (N. 
Y.) 317. 

The only substantial difference between a strictly 

bankrupt law and an insolvent law lies in the cir
cumstance that the former affords relief upon the 
application of the creditor, and the latter upon the 

application of the debtor. Martin v. Berry, 37 Cal. 
222. 

BANI<RUPTCY. The state or condition of 
one who is a bankrupt ; amenability to the 
bankrupt laws ; the condition of one who 
has committed an act of bankruptcy, and is 
liable to be proceeded against .by his creditors 
therefor, or of one whose circumstances are 
such that he is entitled, on his voluntary ap
plication, to take the benefit of the bankrupt 
laws . 

The term is used in a looser sense as synon
ymous with "insolvencY,"-inability to pay 
one's debts ; the stopping and breaking up 
of business hecause the trader is broken down, 
insolvent, ruined. Phipps v. Harding, 70 Fed. 
468, 17 C. C. A. 203, 30 L. R. A. 513 ; Arnold 
v. Maynard, 2 Story, 354, Fed. Cas. No. 561 ; 
Bernhardt v. Curtis, 109 La. 171, 33 South. 
125, 94 Am. St. Rep. 445. 

Insolvency means a simple inability to pay as 
debts should become payable, whereby the debtor's 

business would be broken up ; bankruptcy means 
the particular legal 8tatus, to be ascertained and 
declared by a judicial decree. In re Black, 2 Ben. 
196, Fed. Cas. No. 1,457'. 

The proceedings taken under the bankrupt 
law, against a person (or firm or company) 
to have him adjudged a bankrupt, and to have 
his estate administered for the benefit of the 
creditors, . and divided among them. 

That branch of jurisprudence, or system of 
law and practice, which is COnCel"lled with 
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the definition and ascertainment of acts of 
bankruptcy and the administration of :bank:
rupts' estates for the benefit of their cred
itors and the absolution and restitution of 
b ankrupts. 

Act of Bankru ptcy 
See Act. 

Adjudication of Bankru ptcy 

The judgment Or decree of a court having 
jurisdiction, that a person against whom a 
petition in bankruptcy has been filed, or who 
has filed his voluntary petition, be ordered 
and adjudged to be a bankrupt. 

Bankruptcy Cou rts 

Courts for the administration of the bank
rupt laws. 

Bankruptcy P roc'eedings 

This term includes all proceedings in a 
federal court having jurisdiction in bank
ruptcy, founded on a petition in hankruptcy 
and either directly or collaterally involved 
.in the adjudication and discharge of the 
bankrupt and the collection and administra
tion of his estate. Kidder v. Horrobin, 72 
N. Y. 167. See, also, Proceedings in bank
ruptcy. 

Controve,rsies Arising in Bankruptcy 
P roceedings 

See Proceedings in bankruptcy. 

I nvoluntary Bankru ptcy 

See Voluntary 'bankruptcy, infra. 

Volu ntary Bankru ptcy 

Bankruptcy (in the sense of proceedings 
taken under the bankruptcy law) is' either 
voluntary or involuntary ; ·  the former where 
the proceeding is initiated by the debtor's own 
Iletition to be adjudged a bankrupt and have 
the benefit of the law (In re Murray [D. C.] 
W Fed. 600 ; Metsker v.  Bonebrake, 108 U. 
S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654), the latter 
1vhere he is forced into bankruptcy on the pe
tition of a sufficient number of his creditors. 

See Bankrupt ; Bankrupt I.1uw. 

BANLE UCA. (Same as the French banlieue). 
An old law term, signifying a space or tract 
of country around a city, town, or monastery, 
distinguished and protected by peculiar privi
leges. Spelman. 

BANL l E U, or BAN L I E U E. In French and 
Canadian law. The same as banleuoa (q. v.). 

BAN NER. A small flag bearing a device or 
symbol and intended to be carried or waved. 
L. R. 2 P. C. 387. The term includes a can
vas, parti-colored or bearing party words and 
stretched across a street. 4 O'M. & H. 179. 
BAN N ER ET. See Balleret. 
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BAlt 

BANN I ,  or BAN N ITtlS� ' In old law,, 'one un
der a ban, (q. v. �·) an outlaw or banished man. 
Britt. cc. 12, 13 ; Calvin. 

BAN N I  N U PT I AR U M .  L. Lat. In old Eng
lish law. The bans of matrimony. 

BANN I M US. We ban or expel. The form of 
expulsion of a member from the University 
of Oxford, by affixing the sentence in some 
public places, a s  a promulgation of it. 
Cowell. 

BA NN I R,E An PLA C I TA, AD MOLE.NO I N.u M . 

To summon tenants to serve at the lord's 
courts, to ,bring corn to be ground at his mill. 

BAN N ITUS. See Banni. 

BANNS OF MAT R I M O NY. Public notice or 
proclamation of a matrimonial contract, and 
the intended ceh�bration of the mar

'
riage of 

the parties in pursuance of such contract. 
Cowell ; 1 Bla. Comm. 439 ; .Pothier, Du 
M ariage p. 2, c. 2. 

Such announcement is required by the English 
law to · be made in a church or chapel, during serv
ice, on three conseoutive Sundays before the mar
riage is celebrated. The object is to afford an op·
portunity for any person to interpose an objection, 

if he knows of any impediment or other just cause 
why the marriage should not take place. The pub
lication of the banns may be dispensed with by 
procuring a special license to marry. 

BAN N UM .  A ban (q. v.). 
BANN US. In old English law. A proclama
tion. Bannu8 regis ; the king's prOclamation, 
made by the voice of a herald, forbidding all 
present at the trial by combat to interfere 
either by motion or word, whatever they 
might see or hear. Bract. fo1. 142. 

BANQUE. Fr. A bench ; th� table or coun
ter of a trader, merchant, or banker. Banque 
route ; a broken bench or counter ; bankrupt. 

BANS OF MAT R I M ONY. See Banns of Mat-
rimony. 

BANYAN.  In East Indian law. A Hindoo 
merchant or shop-keeper. The word is used 
in Bengal to denote the native who manages 
the money concerns of a European, anel some
times serves him as an interpreter. 

BAR. A partition or railing running across 
a court-room, intended to separate the gen
eral public from the space occupied by the 
judges, eounsel, jury, and others concerned in 
the trial of a cause. In the English courts 
it is the partition behind which all outer
barristers and every member of the public 
must stand. Solicitors, 'being officers of the 
court, are admitted within it ; as are also 
gueen's counsel, barristers with patents of 
precedence, and serjeants, in virtue of their 
ranks. Parties who appear in person also are 
placed within the bar on the floor of the court. 

A particular part of the court-room ; for 



example, the place where prisoners stand at 
their trial, whence the expression "prisoner 
at the bar." 

The cDurt, in its strictest sense, sitting in 
full term. The presence, actual or construc
tive, of the court. Thus, a tl�ial at bar is one 
had before the full court, distinguished from 
a trial had befDre a single judge at nisi prius. 
So the "case at bar" is the case now before 
the court and under its consideration ; the 
case being tried or argued. 

In another sense, the whole body of attor
neys and counsellors, or the members Df the 
legal profession, cDllectively, who are figura
tively called the "bar," from the place which 
they usually eccupy in court. They are thus 
distinguished from the "bench," which term 
denotes the whole body of judges. 

In the practice Df legislative bodies, the 
o.uter boundary of the heuse ; therefore, all 
persDns, nDt being members, who wish to. ad
dress the house, er are summo.ned to. it, ap
pear at the bar for that purpo.se. 

In the law of co.ntracts, an impediment, 
obstacle, o.r preventive harrier. Thus, re
lationship within the prohibited degrees is a 
bar to. marriage. In this sense also. we speak 
of the "bar Df the statute Df limitations." 

That which defeats, annuls, cuts off, 0.1' puts 
an end to. Thus, a provision "in bar of dow
er" is one which has the effect Df defeating 
or cutting o.ff the dower-rights which the wife 
would otherwise beCDme entitled to. in the par
ticular land. 

In pleading, a special plea, constituting a 
sufficient answer to. an actio.n at law ; so call
ed because it barred, i. e., prevented, the 
plaintiff fro.m further prosecuting it with ef
fect, and, if established by pro.of, defeated 
and destroyed the action altogether. Now 
called a special "plea in bar." It may be 
further described as a plea or peremptDry 
exceptiDn of a defendant to destroy the plain
tiff's action. City of San Anto.nio v. Jehnson 
(Tex. Civ. App.)· 186 S. W. 866. See Plea in 
bar. 

BAR ASSOC I AT I O N. An associatio.n Df 
members of the bar. Such associatiDns have 
been organized in mo.st states. The first was 
in Mississippi in 1825,. but it is not knDwn to. 
have had a continued existence. An associa
tien o.f Grafton and Co.os counties in New 
Hampshire had an existence befo.re 1800, and 
prDbably a more or less continuous life since 
then, having finally merged into a state asso
ciation. �imilar asseciatio.ns exist in many 
of the cQunties in variDus states. 

BAR FEE. In English law. A fee taken by 
the sheriff, time out of mind, for every prison
er who. is acquitted. Bac. Abr. "ExtDrtiDn." 
Abolished by St. 14 Geo.. III. c. 26 ; 55 GeD. 
III. c. 50 ; 8 & 9 Vict. c .. 114. 

' BAR .ROOM; A place where intoxicating liq
uors are sold to be drunk on the same prem
iS�s. · Christopher : v. Charles Bluin CD., 82 
8<>. '165, 766, 78, Fla. 240 ; City- of ' Spokane v. 
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Baughman, 103 P. 14, 17, 54 Wash. 315 ; also. 
so. defined in Act CDngress March 3, 1893, 27 
Stat. 563, qUo.ted in Army & Navy Club v. 
District of Columbia, 8 App. Cas. 544, 550. 

A. ro.om co.ntaining a bar o.r counter at 
which liquo.rs are sold, or a room with a bar 
where liquo.rs and refreshments are served. 
TDwn ef Leesburg v. Putnam, 103 Ga. 110, 29 
S. E. 602, 603, 6S Am. St. Rep. 80 ;  Mustard 
v. Elweod (C. C. A.) 223 F. 225, 226. 

The words "bar" and "bar room" have a more 
restrictive meaning than "saloon," and mean a 
place from which intoxicating liquors are to · be s(}ld. 
Greil Bros. Co. v. Mabson, 179 Ala. 444, 60 So. 876, 

877, 43 L. R. A. (N. S.) 664. 

BAR S I N I STER. A term pDpularly though 
erro.neously used for baton, a mark of ille
gitimacy. Webster. 

BARAGAR I A. Span. A concubine, whom a 
man keeps alone in his house, unconnected 
with any other wo.man. Las Partidas, pt. 4, 
tit. 14. 

Baratriam com mittit q ui propter pooun iam jas
titiam baractat. He is guilty Df barratry who 
for money sells justice. Bell. (This maxim, 
however, is one pertaining more to. the mean
ing of "barratry" as used in Scotch law than 
to. its commo.n-Iaw meaning. See Barratry.) 

BARBANUS. In old Lombardic law. An un
cle, (patruus.) 

BARBAROUS. As used in a divorce statute, 
it implies a merciless and savage disPDsition, 
taking pleasure in suffering, without pity, 
and with an evil and malicio.us will. Hansell 
v. Hansell, 15 Pa, Co.. Ct. R., 514, 515. 

BAR BER. One who makes a business of 
shaving and trimming beards and cutting and 
dressing hair. D.ellacorte v. Gentile, 98 N. 
J. Eq. 194, 129 A. 739, 740. 

The term has been held t(} include a woman, who, 
being empl(}yed in a beauty parlor' serving women 
cust(}mers exclusively, cut a woman's hair in the 
style of bobbed hair. State v. Leftwich, 142 Wash. 
329, 253 P. 448, 449, 59 A. L. R. 539. But it has also 
been thought that the propriet(}r of a "hairdressing 
and beauty parlor," the imp(}rtant features of whose 
business included cutting hair, massaging, clipping 
hail' with barber clippers, singeing the hair, giving 
tonics, shampOOing, and manicuring, but not shav
ing the face, was n(}t a "barber" within a statute 
subjecting barbers to examinati(}n and regulation. 
Keith v. State Barber Board, 112 Kan. 834, 212 P. 
871, 872, 31 A. L. R. 432. 

In England in f(}rmer times, barbers also prac
ticed surgery and dentistry, but by 32 Hen. VIII, 
c. 42, barbers, although they were thereby inc(}r
porated with the surgeons (}f London, were not to 
practice surgery, except the drawing of teeth. 

BARB I CANAGE. In old EUrDpean law. 
Money paid to sUPPo.rt a barbican or watch-
tower. 

. 

BAffBlTTS. L. Fr. (Modern Fr. b-rebi,s.) 
Sheep. See Millen v. Fawen, Bendloe, 171, 
"home (1)e petit chien :c7uuJe ·  barbitt8." 

BL.LA w DIeT. (3D E'D.) 
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. SA RE. Naked ; without a · covering ; . :unac
companied� 

BARE L I C ENSEE. One who is such by mere 
tolerance or acquiescence, and not >by express 
invitation. Ohesapeake & O. Ry. Co. v. Far
row's Adm'x, 106 Va. 137, 55 S. E,. 569. ' 

BARE T RUSTEE. One whose trust is to 
convey, and the time has arrived . for a con
veyance by him ; or a trustee to whose office 
no duties were originally attached, or who, 
although such duties were originally attach
ed to his office, would, on the requisition of 
his cestuis q'lte trust, be compellable in equity 
to convey the estate to them or by their direc
tion. Christie v. Ovington, 1 Ch. Div. 279, 
281. 

BAREBONES PAR LI A M ENT. A parliament 
summoned by Cromwell in 1653. 

BARET. L. Fr. A wrangling suit. 
c.  92 ; Co. L,itt. 368b. 

Britt. 

BARGAI N. A mutual undertaking, contract, 
or agreement. 

A contract or agreement between . two par
ties, the one to sell goods or lands, and the 
other to buy them. Hunt v. Adams, 5 Mass. 
360, 4 Am. Dec. 68 ; Sage v. Wilcox, 6 Conn. 
91 ; Bank v. Archer, 16 Miss. 192. 

As a verb, "bargain" means to sell for 
cash, or on terms, rather than to trade or 
exchange. In re Wellings' Estate, 197 Cal. 
189, 240 P. 21, 24. 

"If the word 'agreement' imports a mutual act 
of two parties, surely the word 'bargain' is not less 
significative of the consent of two. In a popular 
sense, the former word is frequently used as de
claring the engagement of one only. A man may 
agree t o  pay money or to perform some other act, 
and . the word is then used synonymously with 'prom
ise' or 'engage.' But the word 'bargain' is seldom 
used, unless to express a mutual contract or un
dertaking." Packard v. Richardson, 17 Mass. 131, 
9 Am. Dec. 123. 

�Bargain money. These words in a contract 
for the sale of land have much the same sig
nificance as earnest money. Morgan v. 
Forbes, 236 Mass. 480, 128 N. E. 792, 793. 

ation, by way of isale. Shep. Touch. (by Pres
ton;) 221. 

A' contract ox .bargain by the owner of land, 
in conSideration of money , or its equivalent 
paid, to sell land to another · person, called 
the "bargainee," whereupon a use , arises in 
favor of the latter, to whom the seisin is 
transferred by force of the statute of uses; 
2

' 
Washb. Real Prop. 128 ; Bisp. Eq. 419 ; 

Brittin v. Freeman, 17 N. J. Law, 231 ; Iowa 
v. McFarland, 110 U. S. 471, -;I: Sup. Ct. 210, 
28 L. Ed. 198 ; Love v. Mille1,' , 53 Ind. 296, 21 
Am. Rep. 192 ; Slifer v. Beates, 9 ,Sergo & R. 
(Pa.) 176 ; Laing v. McClung, 103 W. Va. 
341, 137 S. E. 744, 745. 

The proper and technical words to denote 
a bargain and sale are "bargain and sell ;" but 
any other words that are sufficient to raise a 
use upon a valuable consideration are suffi
cient. 2 Wood. Cony. 15 ; Jackson ex demo 
Hudson V. Alexander, 3 Johns. (N. Y.) 484, 3 
Am. Dec. 517 ; Lynch V. Livingston, 8 Barb. 
(N. Y.) 463. See 2 Washb. R. P. 620 ; Shepp. 
TOlfChst. 222. 

The expression "bargain and sale" is also. applied 
to transfers of personalty, in cases where there is 
first an executory agreement for the sale, (the bar
gain,) and then an actual and completed sale. 

BARGA I N EE. The grantee of an estate in a 
deed of bargain and sale. The party to a b ar
gain to whom the subject-matter of the bar
gain or thing bargained for is to go. 

BARGAI NO R. The person who makes a bar
gain. The party to a bargain who is to re
ceive the consideration and perform the con
tract by delivery of the subject-matter. 

BARGE. A lighter or a flat bottom boat for 
loading or unloading ships. A lighter having 
no means of self-propulsion, and able to make 
progress only by being towed. Common
wealth V. Breakwater Co., 100 N. E. 1034, 
1037, 214 Mass. 10. A scow. The Scow No. 
15, 88 F'. 305. The term may also include a 
steam pleasure yacht under a statute per
taining to the liability of vessel owners. The 
Mamie (D. C.) 5 F;. 813 ; Id. (C. C.) 8 F. 367. 

BARK. It is sometimes figuratively used to 
denote the mere words or letter of an instru
ment, or outer covering of the ideas sought to 
be expressed, as distinguished from its inner 
substance or essential meaning. "If the bark 
makes for them, the pith makes for us." B a-

-Catch ing bargain .  A bargain by which mon
ey is loaned, at an extortionate or extrava
gant rate, to an heir or any one who has an 
estate in reversion or expectancy, to be re
paid on the vesting of his interest ; or a sim
ilar unconscionable bargain with such person con. 

for the purchase outright of his expectancy. BARLEYCORN.  In linear measure. The 
See Edler v. Frazier, 174 Iowa, 46, 156 N. W. third of an inch. 
182, 187. "Catching bargain" describes that ' 
kind of fraud often perpetrated upon young, BARMOTE C O U RTS. Courts held in certain 
inexperienced, or ignorant people. Provident mining districts belonging to the Duchy of 
Life & Trust 00. v. Fletcher (0. O. A.) 258 F. Lancaster, for regulation of the mines, and 
583, 586. for deciding questions of title a,nd other mat-

See Unconscionable Bargain. tel's relating thereto. 3 Steph. Comm. 347, 
note b. 

BARGAI N  A N D  SALE. In conveyancing. 
The transferring of the property of a thing BARN. A covered building for securing pro
from one to another, upon valuable consider- ductions of the earth. State v. Laughlin, 53 
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of whom one is styled the "chief baron ;" an
swering to the justices and chief justice of 
other courts. 

BARONAGE. In English law. The collective 
body of the barons, or of the nobility at large. 
Spelman. 

BARON ES SCACCAR I I . See Barons of the 
Exchequt.'i'. 

BAR O N ET. An English name or hereditary 
title, of dignity or rank (but not a title of 
nobility, being next below that of baron), es
tablished in 1611 by James I. It  is created 
by letters patent, and descends to the male 
heir. Spelman. 

BARONY. The dignity of a baron ; a species 
of tenure ; the territory Oor lands held by a 
baron. Spelman ; 2 Boldsw. Bist. Eng. L. 
159. 

N. C. 354, 355. It may 'be both a cornhouse 
and a stable ; State v. Smith, 28 Iowa, 565, 
568 ; and has been used interchangeably with 
stable ; Saylor v. Commonwealth (Ky.) 57 
S. W. 614, 615. The term has been held to 
include a garage within the meaning of a 
restrictive building covenant. Beach v. Jen
kins, 159' N. Y. S. 652, 657, 174 App. Div. 813 ; 
Wilmot v. Gandy, 203 N. Y. S. 535, 536, 122 
Misc. 571 ; Williams v. Carr, 213 Mo. App. 
223, 248 S. W. 625, 627. But there are also 
holdings to the contrary, especially where the 
garage is , not a wholly detached structure, 
but is. merely an addition to the dwelling, Oor 
is constructed up against it. See 'VilmOot v. 
Gandy, 203 N. Y. S. 535, 537, 122 Misc. 571 ; 
Bassett v. Pepe, 94 Oonn. 631, 110 A. 56, 57 ; 
Riverbank Improvement Co. v. Bancroft, 209 
Mass. 217, 95 N. E. 216, 34 L. R. A. (N. S.) 730 ; 
Courtney v. Hunter, 159 Ga. 321, 125 S. E. 
714, 715. 

In Scotland, a large freehold estate, even 
BARNARD'S I N N. An inn of chancery. See though the proprietor is not a baron. See 
Inns of Chancery. Barony of Land, infra. 

BARO. In old law, a man, whether slave or BARO NY OF LAND. In England, a quantity 
free. In later usage, a freeman or freedman ; of land amounting to 15 acres. In Ireland, 
a strong man ; a good soldier ; a hired sol- a subdivision of a county. 
dier ; a vassal ; a baron ; a feudal tenant or 
client. BARRA, or BARRE. In old practice. A plea 

A man of dignity and rank ; a knight. in bar. The bar of the court. A barrister. 

A magnate in the church. BARRATO R. One who commits barratry. 
A judge in the exchequer (baro scacoarii). See Barretor. 
The first-born child. 
A husband. 

The word is said by Spelman to have been used 
more frequently in the last sense ; Spelman, Gloss. 

BARON. A lord or nobleman ; the most gen
eral title of nobility in England. 1 Bl. Comma 
398, 399. A particular degree or title of no
bility, next to a viscount. The lowest title in 
Great Britain. 

A judge of the court of exchequer. 3 Bl. 
Comm. 44 ; Cowell. 

A freeman. Co. Litt. 58a. Also a vassal 
holding directly from the king. 

A husband ; occurring in this 5ense in the 
phrase "baron et feme," husband and wife. 

The term has essentially the same meanings as 
BaT'o (q. 'V.) .  
BARON ET FEM E. Man and woman ; hus
band and wife. Spelman, Gloss. ; 1 Bla. 
Comma 442. A wife being under the protec
tion and influence of her b aron, lord, or hus
band, is styled a "feme-covert," (fcmnin,a viro 
oo'Op'erta.,) and her state of marriage is called 
her "coverture." Cummings V. E,verett, 82 
Me. 260, 19 Atl. 456. 

BARONS O F  T H E  C I NQU E PORTS. Mem
'bers of parliament from these ports, viz. : 
Sandwich; Romney; Hastings, BY-the, and Do
ver. Winchelsea arid Rye have been add'ed. 
See Cinque Ports. 

BARONS OF ; THE EXCH EQUER. The six 
'judg�s of tlie , Court of excnequer in Englancl, 

BARRAT ROUS. Fl'audulent ; 
character of barratry. 

BARRATRY. 
I n  Crim inal Law 

having the 

Also spelled "Barretry." The offense of fre
quently exciting and stirring up quarrels and 
suits, either at law or otherwise. 4 Bla. 
Com. 134 ; Co. Litt. 368. See 1 Cowp. 154, 
by Lord Mansfield ; State V. Simpson, 1 Bail. 
(S. C.) 379 ; Com. v. Molm, 52 Pa. 243, 91 
Am. Dec. 153 ; Voorhees v. Dorr, 51 Barb. 
(N. Y.) 580. 

Common barratry is the practice of exciting 
groundless judicial p roceedings. Pen. Code Cal. § 
158 ; Lucas v. Pico, 55 Cal. 128 ; Com. v. McCulloch, 
15 Mass. 22o!t ; Ex parte McCloskey, 82 Tex. Cr. R. 
531, 199 S.  W. 1101, 1102. 

I n Maritime Law 
An act committed by the master or mari

ners of a vessel, for some unlawful or fraud
ulent purpose, contrary to their duty to the 
Oowners, whereby. the latter sustain injury. 
It may include negligence, if so gross' as to 
evidence fraud. Marcardier v. Insurance Co., 
S Cranch, 49, 3 L. Ed. 481 ; Atkinson V. In
surance Co., 65 N. Y. 538 ; Atkinson v. Insnl'
ance 00., 4 Daly (N. Y.) 16 ; Patapsco Ins. 
00. v. Coulter, 3 Pet. 231, 7 L. Ed. 659 ; Law
ton v. Insurance Co., 2 Gush. (Mass.) 501 ; 
,Earle V. Rowcroft, S East, 135 ; 2 Ld. Raym. 
349 ; McIntire v. Bowne, 1 Johns. (N. Y.) 229 ; 
Br'ewn v. U. S., 8 Cranch, 139, 3 L. Ed. 504 ; 
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Brown v� Ins. Co., 5 Day (Conn.) 1, 5 Am. 
Dec. 123 ; Hughes v. Ins. Co., 3 Wheat. 163, 
4 L. Ed. 357 ; Crousillat v. Ball, 4 Dall. (Pa.) 
294, ' 1  L . . Ed. 840, 2 Am. Dec. 375 ; 5 B. & Ald. 
597 ; Hutchins v. Ford, 82 Me. 363, 19 Atl. 
832 ; Hansen v. Barnard (C. C. A.) 270 F. 163, 
166. 

Barratry is some fraudulent act of the 
master or mariners, tending to their own ben
efit, to the prejudice of the owner of the ves
sel, without his privity or consent. Kendrick 
v. Delafield, 2 Oaines (N. Y.) 67. 

Barratry is a generic term, which includes 
many acts of various. kinds and degrees. It 
comprehends any unlawful, fraudulent, or 
dishonest act of the master or mariners, and 
every violation of duty by them arising from 
gross and culpable negligence contrary to 
their duty to the owner of the vessel, and 
which might work loss or injury to him in the 
course of the voyage insured. A mutiny of 
the crew, and forcible dispossession by them 
of the master and other officers from the ship, 
is a form of barratry...: Greene v. Pacific Mut. 
Ins. Co., 9 Allen (Mass.) 217. 

I n Scotch Law 

The crime committed by a judge who re
ceives a bribe for his judgment. Skene ; 
Brande. 

See Champerty. 

BARRED. Obstructed by a bar ; subject to 
hindrance or obstruction by a bar or barrier 
which, if interposed, will prevent legal re
dress or recovery ; as, when it is said that a 
claim or cause of action is "barred by the 
statute of limitations." Knox County v. Mor
ton, 68 Fed. 791, 15 O. C. A. 671 ; Cowan v. 
Mueller, 176 Mo. 192, 75 S. ",. 606 ; Wilson 
v. Knox Oounty, 132 Mo. 387, 34 S. W. 45, 477. 

BARREL. A measure of capacity, equal (in 
England) to 36 imperial gallons. The stand
ard United States measure, except as to bar
rels of petroleum, equals 31112 gallons. Pope 
v. Joschke (Tex. Oiv. App.) 228 S. W. 986, 
987. 

In agricultural and mercantile parlance, as 
also in the inspection laws, the term means, 
prima facie, not merely a certain quantity, 
but, further, a certain state of the article ; 
namely, that it is in a cask. State v. Moore, 
33 N. O. 72. 

Com mon barretor 

One' who frequently excites and stirs up 
groundless suits and quarrels, either at law 
or otherwise. State v. Chitty, 1 Bailey (S. 
C.) 379 ; Com. v. Davis, 11 Pick. (Mass.) 432. 

BARRETRY. In criminal law. The act or 
offense of a barretor, (q. 1). ;) usually called 
"common barretry." 4 Steph. Comm. 262. 
See Barratry. 

BARR I CA D E. An obstruction or block to 
prevent passage. Schawe v. Leyendecker 
(Tex. Civ. App.) 269 S. W. 864, 866. 

BAR R I  ER. In mining law and the usage of 
miners, a wall of coal left between two mines. 

BARR I STER. In English law. An advo
cate ; a counsellor learned in the law who has 
been admitted to plead at the bar, and who 
is engaged in conducting the trial or argu
ment of causes. 

A barrister is to be distinguished from the 
attorney, who draws the pleadings, prepares 
the testimony, and conducts matters out of 
court. In re Rickert, 66 N. H. 207, 29 Atl. 559, 
24 L. R. A. 740. 

See King's Counsel. 

I nner Barr'ister 

A serjeant or king's counsel who pleads 
within the bar. 

J unior  Barrister 

A barrister under the rank of queen's COUll
sel. Also the junior of two counsel employ
ed on the same side in a case. Mozley & Whit
ley. 

Outer or Utter BalTister 

One who pleads "outer" or without the bar. 
Such barristers were so called because they 
sat "uttermost on the forms of the benchers 
which they call the bar." 29 L. Q. R. 25. 
They are distinguished from bencheI"s, or 
those who have been readers, and are allowed 
to plead within the bar, as are the kmg's coun
sel. 

Utter' Bar'rister 

The same as "Outer barrister," supra. 

Vac'ation Barrister 

A counsellor newly called to the bar, who 
is to attend for several long vacations the 
exercises of the house. 

BARREN M O N EY. In the civil law. A debt BART. The usual abbreviation for Bm'onct 
which bears no interest. (q. 'V.). 
BARRE N N ESS. Sterility ; the incapacity to BARTER. A contract by which parties ex
bear children. change goods or commodities for other goods. 

It differs from sale, in this : that in the latter 
BAR R ETOR. In criminal law. A common transaction goods or property are always ex
mover, exciter, or maintainer of suits and 
quarrels either in courts or elsewhere in the 
country ; a disturber of the peace who 
spreads false rumors and calumnies, whereby 
discord and disquiet may grow among neigh
bors. Co. Litt. 368. 

changed for money. Guerreiro v. Peile, 3 
Barn. & Ald. m 7 ;  Cooper v. State, 37 Arl,. 
418 ; Meyer v. Rousseau, 47 Ark. 460, 2 S. W. 
112. And in a sale there is a fixed price ; i l l  
a barter there is not. See Benj. Sales 1 ;  
Speigle v. Meredith, 4 Biss. 120, Fed. Cas. 
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No. 13,227 ; Com. v. Davis, 12 Bush (Ky.) 
241 ; Cooper v. State, 37 Ark. 418 ; Mathews 
.v. Holloway, 83 Fla. 30, 90 So. 924 ; Boon
ville Milling Go. v. Roth, 73 Ind. App. 427, 
127 N. E. 823, 825 ; Jones v. State, 108 Miss. 
530, 66 So. 987, L. R. A. 1915C, 648. 

This term is not applied to contracts con
cerning land, but to such only as relate to 
goods and chattels. Speigle v. Meredith, 4 
Biss. 123, Fed. Cas. No. 13,227. 

It sometimes signifies a corrupt transaction. 
In re Troy, 43 R. I. 279, 111 A. 723, 724. 

BARTON. In old English law. The demesne 
land of a manor ; a farm distinct from the 
mansion. 

Sometimes it is used for the manor house itself ; 
and in some places for out houses and fold yards. 
In the statute 2; & 3 Edw. 6, c. 12, B arton lands and 
demesne lands are used as synonymous. Cowell. 

BAS. Fr. Low ; inferior ; subordinate. 

BAS C H EVALI E RS. In old English law. 
Low, or inferior knights, by tenure of a base 
military fee, as distinguished from barons 
and bannerets, who were the chief or supe
rior knights. Cowell ; Kennett, Paroch. Ant. ; 
Blount. 

BAS V I  LLE� In French law. The suburbs 
of a town. 

BASAL FRACTU RE. A fracture of the skull 
beginning at the base of the skull to the rear 
and left extending to the top of the skull. 
Marland Refining Co. v. 'McOlung, 102 Okl. 
56, 226 P. 312, 313. 

. 

BASE, adj. Low ; inferior ; servile ; of sub
ordinate degree ; impure, adulterated, or al
loyed. 

As used in engineering or mechanics, it has no 
invariahle meaning. Benjamin Electric Mfg. Co. v. 
Northwestern Electric Equipment Co. (C. C. A.) 251 
F. 288, 290. 

-Base animal. See Animal. 

-Base bul l ion.  Base silver bullion is silver 
in bars mixed to a greater or less extent with 
alloys or base materials. Hope Min. 00. v. 
Kennon, 3 Mont. 44. 

-Base coin .  Debased, adulterated, or alloyed 
coin. Gabe v. State, 6 Ark. 540 ; Cohens v. 
Virgi!lia, 6 Wheat. 333, 5 L. Ed. 257. 

-Base court. In English law. An inferior 
court, that is, not of record, as the court 
baron. Cunningham ; Kitch. 95, 96 ;  Cowell. 

-Base estate. The estate which "base ten
ants" (q. v.) have in their land. Cowell. 

-Base fee� In English law. An estate or 
fee which has a qualification subjoined there
to, and which must be determined , whenever 
the qualification annexed to it is at an - end. 
2 Bl. ComlD.. 109. ·Wiggins' Ferry Cd. v. :Rail
road Co�, 94 111;\ OO' ; Oamp Meeting Ass'n,,;v. 
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East Lyme, 54 Conn. 152, 5 A. 849. It is a 
fee for the' reason that it may last forever if 
the contingency does not happen, but debased 
because its duration depends upon collateral 
circumstances which qualify it. McIntyre v. 
Dietrich, 294 Ill. 126, 128 N. E. 321, 322. It 
is sometimes called also a conditional fee ; 
Citizens' Electric Co. v. Susquehanna Boom 
Co., 270 Pa. 517, 113 A. 559, 561 ; a deter
minable fee ; P enick v. Atkinson, 139 Ga. 
649, 77 S. · E. 1055, 1057, 46 L. R. A. (N. S.) 
284, Ann. Cas. 1914B. 842 ; or a qualified fee ; 
In re Douglass' Estate, 94 Neb. 280, 143 N. 'v. 
299, 302, Ann. Cas. 1914D, 447. 

-Basel infeftment. In Scotch law. A disposi
tion of lands by a vassal, to be held of himself. 

-Base rig:ht. In Scotch law. A subordinate 
right ; the right of a subvassal in the lands 
held ,by him. Bell. 

-Base services. In feudal law. Such services 
as were unworthy to be performed by the 
nobler men, and were performed by the peas
ants and those of servile rank. 2 Bla. Comm. 
62 ; 1 Washb. R. P. 25. 

-Base te,nants. Tenants who performed to 
their lords services in villenage ; tenants who 
held at the will of the lord, as distinguished 
from frank tenants, or freeholders. Cowell. 

-Base tenure. A tenure by villenage, or other 
customary service, as distinguished from ten
ure by military service ; or from tenure by 
free service. Cowell. 

BASE,BALL. A game of skill within the 
criminal offense of betting on such a game. 
Mace v. State, 58 Ark. 79, 22 S. W. 1108. 
When played by professionals for profit, it is 
a performance of worldly employment and 
business within the Sunday Law of Penn
sylvania. Commonwealth v. American Base
ball Club of Philadelphia, 290 Pa. 136, 138 A. 
497, 53 A.. L. R. 1027. And where professional 
baseball players and umpires engaged in a 
free Sunday game, they were held to have vio
lated a statute prohibiting laboring at any 
trade or calling on Sunday. Crook v. Com
monwealth, 147 Va. 593, 136 S. E. 565, 50 A. L. 
R. 1043. But it has also been held that a 
baseball exhibition, although made for money, 
is not trade or commerce in the commonly ac
cepted use of those words. Federal Base Ball 
Club of Baltimore v. National League of Pro
fessional Base Ball Clubs, 259 U. S. 200, 42 
S. Ct. 465, 66 L. Ed. 898, 26 L. R. A. 357. 

BASEMENT. A floor partly beneath the sur
face of the ground but distinguished from a 
cellar by being well lighted and fitted for liv
ing purposes. . In England the ground floor of 
a city house. 

' . 

BASI LEUS. A Greek word; meaning "king." 
A Utie as'suIiled by the emperors of the East
ern Remali ;Empire. It Is used by Justinian 
in some of the Novels ; and iS said .to bave 
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been appI1ed to the English kings before the 
Conquest ' See 1 BI. ConlIIi. 242. 

BAS I LI CA. The name given to a compilation 
of Roman arid Greek law, prepared about A. 
D. 880 by the Emperor BasHius, and publish
ed by bis 'succe'ssor, Leo the Philosopher. It 
was written in Greek, was mainly an abridg
ment of Justinian's OorpU8 Juris, and com
prised sixty books, only a portion of which 
are extant. It remained the law of the East
ern Empire until the fall of Constantinople, 
in 1453. 

BASI LS. ' In old English law. A kind of mon
ey or coin 'abolished by Henry II. 

BAS I N .  In admiralty law and marine insur
ance. A part of the sea indosed in rocks. 
U. S. v. Morel, 13 Am. Jur. 286, 26 Fed. Cas. 
1,310. 

BAS I S� Foundation, or groundwork ; . the 
principal component parts of a thing. State 
v. Kansas City & M. Ry. & Bridge Co., 106 
Ark. 248, 153 S. W. 614', 616. 

BASKET ·TE N U R E. In feudal law. Lands 
held by the service of making the king's bas.,. 
kets. 

BASOCHE. Fr. An association of the 
"Olercs du Parlement" of Paris, supposed to 
have been . instituted in 1302. It judged all 
civil and criminal matters that arose among 
the clerks and ' all actions brought against 
them. Hist. for Ready Reference. 

BASSA TENURA. See Base Fee. 

BASSE JUST I CE. In feudal law. Low 'jus

" BAA'lON 
. This deftnltionj which Is, �ubstantfa.lly . the same 

as Blackstone's, is open to the objection that '·it does 
not include with sufficient certainty ' 

those cases 
where ' children are born during wedlO'Ck but ' are 
not . tb,e children of the mother's husband. 

One born of ali illicit union. Civ. ' Code La. 
arts. 27, 197. 

A child born out of wedlock, whose parents 
do not subsequently intermarry, or a child the 
issue of adulterous intercourse of the wife 
during wedlock. Code Ga. 1882, § 1797 (Civ. 
Code 1926, § 3026). 

The term also includes a child born of parents 
while in a state of slavery, inasmuch as the par
ents were under disability to contract marriage. 
Cole v. Taylor, 132 TEmn; 92, 177 S. W. 61, 65 ; Tim
mins v. Lacy, 30 Tex. 115. 

In Louisiana, "bastards," as distinguished from 
"natural ' children," are illegitimate children who 
have not been acknowledged by their parents. "Nat
ural children" are tho-se who have been acknowl
edged by both or either of their parents. Briggs v. 
McLaughlin, 134 La. 133, 63 So. 851, 852. 

-Bastard eigne. In old English law. Bas
tard elder. If a child was born of an illicit 
connection. and afterwards the parents inter
married and had another son, the elder was 
called bastard eigne, or, as it is now spelled, 
aine, and the second son was called puisne, 
or since born, or sometimes he was called mu
lier puisne. 2 Bill. Comm. 248. 

-Speoial bastard. One born of parents before 
marriage, the parents afterward ' intermarry
ing. 3 Bl. Comm. 335. By lli,e civil and 
Scotch law, as well as by the statute law 
prevailing in over half of the states of the 
Union, the child would then be legitimated. 

tice ; the right exercised by feudal lords of BASTARDA. A female bastard. 
personally trying persons charged with tres- Lex. ; Fleta, lib. 5, c. 5, § 40. 

Calvinus, 

passes or minor offenses. 

BASTARD. An illegitimate child ; a child 
born of an unlawful intercourse, and before 
the lawful marriage of its parents. Timmins 
v. LaCY, 30_ ��x. 135 ; Miller v. Anderson, 43 
Ohio St. 473, 3 N. E. 605, 54 Am. Rep. 823 ; 
Pettus v. Dawson, 82 Tex. 18, 17 S. W. 714 ; 
Smith v. Perry, 80 Va; 570. ' 

A child born after marriage, but under cir
cumstances which render it impossible that 
the husband of his mother can be his .father. 
Com. v. Shepherd, 6 Bin. (Pa.) 283, 6 Am. Dec. 
449 ; Nich. Adult. Bast. 249 ; Hall v. Com., 
Hard. (Ky.) 479 ; Patterson v. Gaines, 6 How. 
550, 12 L. Ed. 553 ; 2 M. & K. 349 ; State v. 
Britt, 78 N. C. 439 ; Herring v. Goodson, 43 
Miss. 392 ; Bussom v. Forsyth, 32 N. J. Eq. 
277 ; Kleinert v. Ehlers, 38 Pa. 439 ; Caujolle 
v. Ferrie, .23 N. Y. 90. A child is not a bastard 
if born after marriage, although begotten be
fore. 1 Bla. Com. 455, 456 ; 8 East, 210 ; State 
v. Herman, 35 N. C. 502. 

One begotten ' and born out of lawful wed
lock. 2 Kent, Comm. 208 ; Ng Suey Hi v. Wee
din (C. C. A.) 21 F.(2d) 801, 802 ; ,Ex parte 
Newsome, 212 Ala. 168, 102 So. 216, 218. 

BASTARD I ZE. To declare one a bastard, as 
a court does. To give evidence to prove one 
a bastard. A mother (married). cannot bas
tardize her child. 

Bastardus non 'potest habere hmredem nisi de 
corpore suo legitime pr�c.-eatum. A bastard 
can have no heir unless it be one lawfully be
gotten of his own body. Tray. Lat. Max. 51. 

Bastardu8 nullius est filius, aut filius populi. 
A bastard is nobody's son, or the son of the 
people. 

BASTARDY. The offense of begetting a 
bastard child. The condition .of a bastard. 
Dinkey v. Com., 17 Pa. 129, 55 Am. Dec. 542. 

BASTARDY PROCESS. The method provid
ed by statute of proceeding against the puta
tive father to secure a proper maintenance for 
the bastard. 

BASTON. In old English law, a baton, club, 
or staff. . A term applied to officers of the 
wardens of the prison called the "Fleet," be
cause of the staff carried by them. Cowell; 
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Spelman ; Termes de la Ley. See Justices of 
Trail-Baston. 

d'A"TABLE-G ROUNO.  Land that is in con
troversy, or about the possession of which 
there is a dispute, as the lands which were 
situated between England and Scotland be
fore the Union. Skene. 

aATA I LLE. In old English law. Battel ;  the 
trial by combat or duellum. 

BATH, KN I G HTS OF T H E. See Knights. 

BAT I M ENT. In French marine law. A ves
sel or ship. 

BATON N I ER. The chief of the French bar 
in its various centres, who presides in the 
council of discipline. Arg. F'r. MeI;c. Law, 
546. 
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Kenrick, 53 Ind. App. 490, 102 N. E,. 52 ; State v. 
Lehman, 131 Minn. 427, 155 N. W. 399, 400, Ann. Cas. 
1917D, 615 ; State v. Stafford, 113 N. C. 635, 18 S. E·. 
256 ; Hively v. Higgs, 120 Or. 5sg, 2'53 P. 363, 365, 53 
A. L. R. 1052 ; State v. Sudderth, 184 N. C. 753, 114 
S. E. 82&, 829, 2:l A. L. R. USC/. 

Assau lt and Battery of a H igh "and  Aggravated 
Natu re 

An unlawful act of violent injury to the 
person of another, accompanied by circum
stances of aggravation, such as the use of 
deadly weapon, great disparity between the 
ages and physical conditions of the parties, 
or the purposeful infliction of shame and dis
grace. State v. Jones, 133 S. C. 167, 130 S. E. 
747, 751. 

Sim ple Batte'ry 

One not accompanied by circumstances of 
aggravation, or not resulting in grievous 

BATTEL. Trial by combat ; wager of battel. bodily injury. 

See Wager of Batte!. 

BATTERY. Any unlawful beating, or other 
wrongful physical violence or constraint, in
flicted on a human being without his consent. 
2 Bish. Crim. Law, § 71 ; Goodrum v. State, 
60 Ga. 511 ; Razor v. Kinsey, 55 Ill. App. 614 ; 
Lamb v. State, 67 Md. 524, 10 A. 209, 298 ; 
Hunt v. People, 53 Ill. App. 112 ; Perkins v. 
Stein, 94 Ky. 433, 22 S. W. 649, 20 L. R. A. 
861. 

A willful and unlawful use of force or vio
lence upon the person of another. Pen. Code 
Cal. § 242 ; Pen. Code Dak. § 306 (Comp. Laws 
N. D. 1913, § 9546) ; Clark, Cr. L. 199 ; Long 
v. Rogers, 17 Ala. 540 ; Pike v. Hanson, 9 N. 
H. 491. 

An unlawful touching of the person of an
other by the aggressor himself, or any other 
substance put in motion by him. Ki�land v. 
State, 43 Ind. 153, 13 Am. Rep. 386. 

The slightest touching of another, or of his 
clothes or anything else attached to his per
son, if done in a rude, insolent, or angry 
manner. Crosswhite v. Barnes, 139 Va. 471, 
124 S. E. 242, 244, 40 A. L. R. 54 ; State v. 
Foster, 156 La. 891, 101 So. 255, 257 ; Singer 
Sewing Mach. Co. v. Methvin, 184 Ala. 554, 
63 So. 997, 1000 ; State v. Staw, 97 N. J. Law, 
349, 116 A. 425 ; Raefeldt v. Koenig, 152 Wis. 
459, 140 N. W. 56, 58, L. R. A. 1918E, 1052 ; 
State v. Hemphill, 162 N. C. 632, 78 S. E. 167, 
168, 45 L. R. A. (N. S.) 45,5 ; Booher v. Train
er, 172 Mo. App. 376, 157 S. W. 848, 850 ; 
Goodrum v. State, 60 Ga. 511. 

The actual offer to use force to the injury of an
other person is assault ; the use of it is battery., 
which always includes an assault ; hence the two 
terms are commonly combined in the term "assault 
and battery." McGlone v. Hauger, 56 Ind. App. 243, 

104 N. E. 116, 121 ; Harris v. State, 15 Oklo Cr. 369, 
177 P. 122, 123 ; State v. Staw, 97 N. J. Law, 349, 
116 A. 425 ; State v. Lichter, 102 A. 529, 530, 7 Boyce 
(Del.) 111 ; Anderson V. Crawford (C. C. A.) 2·65 F. 
504, 5q6 ; Johnson V. Sampson, 11)7 Minn. 203, 208 N. 

W. 814, 815, 46 A. L. R. 772. 
As to acts constituting assault and battery, see 

Smith y. Kalin (Sup.) 141 N. Y. S. 620 i TirilmoDs v. 

BATTO N I ER. In French and -Canadian law, 
A member of the bar selected as the head of 
the bar. 

BATTU R E. According to Richelet and the 
French Academy, a marine term, used to de
note a bottom of sand, stone, or rock, mixed 
together, and rising towards the surface of 
the water ; as a technical word and also in 
common parlance, an elevation of the bed of 
a river, under the surface of the water. The 
term is, however, sometimes used to denote 
the same elevation of the bank, when it has 
risen above the surface of the water, or is 
as high as the land on the outside of the bank. 
Morgan V. Livingston, 6 Mart. (0. S.) (La.) 
111 ; State V. Richardson, 140 La. 329, 72 
So. 984, 987. In this latter sense it is synon
ymous with "alluvion." It means, in com
mon-law language, land formed by accretion. 
Hollingsworth V. Chaffe, 33 La. Ann. 551 ; 
New Orleans V. Morris, 3 Woods, 117, Fed. 
Cas. No. 10,183 ; Leonard V. Baton Rouge, 
4 So. 243, 39 La. Ann. 275 ; Municipality No. 
2 V. Orleans Cotton Press, 18 La. 123, 36 Am. 
Dec. 624 ; Producers' Oil Co. v. Hanszen, 132 
La. 691, 61 So. · 754. 

The term is used in Louisiana, and is applied prin
cipally to certain portions of the bed of the Missis
sippi river which are uncovered at time of low wa
ter but are covered annually at time of ordinary 
high water. Boyce Cottonseed Oil Mfg. Co. v. Board 
of Com'rs of Red River, Atchafalaya & Bayou 
Beeuf Levee Dist., 160 La. 727, 107 So. 506, 508. 

BAUX ITE. An earth containing aluminum in 
sufficient quantities to make it worth work
ing for the extraction of alumina. American 
Bauxite Co. v. Board of Equalization of 
Saline County, 119 Ark. 362, 177 S. W. 1151 
1152. 

' 

BA WO. One who procures opportunities for 
persons of oppos�te sexes to cohabit in an 
illicit manner ; who may ,be, while exercising 
the trade of a bawd, perfectly innocent. of 
committing in .  his .or her own proper person 
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the crime either of adu,ltery . or of fornica- the tide usually ebbs and :flows. It is a term 
tion. See Dyer v. Morris, 4 Mo. 216. not more significant of a sea margin than 

"shore." Niles v. Patch, 13 Gray (Mass.) 257 ; 
Hodge v. Boothby, 48 Me. 68. BAWDY-HO USE. A house of ill fame ; a 

'house Of prostitution ; a brothel. A house or 
dwelling maintained for the convenience and 
resort of persons desiring unlawful sexual 
connection. Davis v. State, 2 Tex. App. 427 ; 
State v. Porter, 38 Ark. 638 ; People v. 
Buchanan, 1 Idaho, 6-89 ; State v. Evans, 27 
N. O. 603 ; State v. Badda, 97 W. Va. 417, 125 
S. E. 159, 160 ; Thaler v. U. S. (0. O. A.) 261 
F. 746, 749. An assignation house. State v. 
Bragg (Mo. App.) 220 s. W. 25, 26. A dis
orderly house. Putman v. State, 9 Old. Cr. 
535, 132 P. 916, 921, 46 L. R. A. (N. S.) '593. 

To constitute a bawdy-house, the house must be 
"resorted to" or "frequented," that is to say, used 

� number of times, by lewd p€ople of both sexes. 
State v. Seba (Mo. App.) 200 S. W. 300. 

BA Y. A pond-head made of a great height 
to keep in water for the supply of a mill, 
etc., so that the wheel of the mill may be 
turned· by the water rushing thence, through 
a passage or flood-gate. St. 27 Eliz. c. 19. 
(This is generally called a forebay.) 

A bending or curving of the shore of the 
sea or of a lake, so as to form a more or less 
inclosed body of water. State v. Town of 
Gilmanton, 14 N. H. 477. An opening into the 
land, or an arm of the sea, where the water 
is shut in on all sides except at the entrance. 
U. S. v. Morel, 13 Amer. Jur. 28'6, Fed. Cas. 
No. 15,807 ; Ocean Industries v. Superior 
Court of Oalifornia, in and for Santa Cruz 
County, 200 Cal. App. 235, 252 P. 722, 724. 

BAY W I N DOW. A windOlW projecting from 
the wall of a building so as to form a recess 
or bay within, and, properly speaking, rising 
from the ground or basement, with straight 
sides only ; but the term is also ordinarily 
applied to such projecting windows with 
curved sides, properly called bow windows, 
and also to prOjecting windows supported 
from the building, above the ground, prop
erly called oriel windows. See Hieronimus 
v. Moran, 272 Ill. 254. 111 N. E. 1022, 1023 ; 
Commonwealth v. Harris, 10 Wkly. Notes Cas. 
(Pa.) 10 ; Com. v. Reimer, 39 Leg. Int. (Pa.) 
108 ; Appeal of Reimer, 100 Pa. 182, 45 Am. 
Rep. 373. 

BAYLEY. In old English law. Bailiff. This 
term is used in the laws of the colony of New 
Plymouth, Mass., A. D. 1670, 1671. Burrill. 

BA YO U. A species of creek or stream com
mon in Louisiana and Texas. An outlet fro,m 
a swamp, pond, or lagoon, to a river, or the 
sea. See Surgett v. Lapice, 8 How. 48, 70, 
12 L. Ed. 982. 
BEACH. This term, in its ordinary significa
tion, when applied to a place on tide waters 
means the space between orrlinary high and 
low water mark ; East Hampton v. Kirk, 6 
Hun (N. Y.) 257 ; or the space over which 

Beach is synonymous with "shore," "strand," or 
'·'flats." Doane v. Willcutt, 5 Gray (Mass.) 328, 335, 
66 Am. Dec. 369 ; Littlefield v. Littlefield, 28 Me. 180 ; • 

Cutts v. Hussey, 15 Me. 237. 
The term may also include the sandy shore above 

mean high water which is washep by storms and 
exceptionally high tides. Newkirk v. Sherwood, 94 
A. 982, 984, 89 Conn. 598. 

To "beach" a ship is to run it upon the 
beach or shore ; this is frequently found nec
essary in case of a fire, leak, etc. 

See Foreshore ; Sea-Shore. 

Public Beach 

One left by the state or others claiming it  
open to the common use of the public, which 
the unorganized public ,and each of its mem
bers have a right to use while it remains 
such. Brower v. Wakeman, 88 Conn. 8, 89 A. 
913, 914. 

BEACO N.  A light-house, or sea-mark, form
erly used to alarm the country, in case of 
the approach of an enemy, but now used for 
the guidance of ships at sea, by night, as well 
as by day. 

BEACONAGE. Money paid for the mainte
nance of a beacon or signal-light. Oomyns, 
Dig. Navigation (H). 

B EADLE. In English ecclesiastical law. An 
inferior parish officer, who is chosen by the 
vestry, and whose business is to attend the 
vestry, to give notice of its meetings, to ex
ecute its orders, to attend upon inquests, and 
to assist the constables. Wharton. See, al
so, Bedel. 

B EAMS A N D  BALANCE. Instruments for 
weighing goods and merchandise. 

B EAR. To support, sustain, or carry ; to give 
rise to, or to produce, something else as an 
incident or auxiliary. See Stevenson v. Mel
lor, 252 Pa. 219, 9'7 A. 393, 394. 

B EAR ARMS. To carry arms as weapons 
and with reference to their military use, not 
to wear them about the person as part of the 
dress. Aymette v. State, 2 Humph. (Tenn.) 
158. As applied to fire-arms, includes the 
right to load and shoot them, and to use them 
as such things are generally used. Hill v. 
State, 53 Ga. 480. 

BEAR I NTEREST. To generate interest, so 
that the instrument or loan spoken of shall 
produce or yield interest at the rate specified 
by the parties or granted by law. Slaughter 
v. Slaughter, 21 Ind. App. 641, 52 N. E. 99'5. 

BEARE R. One who bears, carries, or holds 
a thing. Defined by the Negotiable Instru
ments Act as the person in possession of a bill 
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or note which is payable to bearer. Doherty 
v. First Nat. Bank of LDuisville, 170 Ky. 810, 
186 S. W. 937, 938 ; Miller v. People's Say. 
Bank, 193 Mo. App. 498, 186 S. W. 547, 550. ; 
Capitol Hill State Bank v. Rawlins Nat. Bank 
of Rawlins, 24, Wyo. 423, 160 P. 1171, 1179, 11 
A. L. R. 937 ; Masterson v. Ginners Mut. Un
derwriters' Ass'n of Texas (Tex. Com. App.) 
235 s. W. 1081, 1083. When a check, note, 
<Iraft, etc., is payable to " bearer," it imports 
that the contents thereof shall be payable to 
any person who may present the instrument 
for payment. Thompson v. Perrine, 106 U. S. 
589, 1 Sup. Ct. 564, 568, 27 L. Ed; 298 ; Brad
ford v. Jenks, 3 Fed. Cas. 1,132 ; Hubbard V. 
Railroad Co., 14 Abb. Prac. (N. Y.) 278. 

BEARERS. In old English law. Such as 
bear down or oppress others ; maintainers. 
Cowell. 

BEAR I NG DATE. Disclosing a date on its 
face ; having a certain date. 'Vords frequent
ly used in pleading and conveyancing to in
troduce the date which has been put upon an 
instrument. See 2 

'
Greenl. Ev. § 160 ; 2 Dowl. 

& L. 759. 

BEAST. An animal ; a domestic animal ; a 
quadruped, such as may be used for food or 
in labor or for sport ; e. g., a cow ; Taylor v. 
State, 6 Humph. (Tenn.) 285 ; a horse ; Win
frey v. Zimmerman, 8 Bush (Ky.) 587 ; and a 
hog ; State v. Enslow, 10 Iowa, 115 ; but a dog 
was held not to be ; U. S. v. Gideon, 1 Minn. 
292 (Gil. 226) ; but see Morewood v. Wake
field, 133 Mass. 241. 

BEASTS OF T H E  CHASE. In English law. 
Properly, the buck, doe, fox, martin, and roe, 
but in a common and legal sense extending 
likewise to all the beasts of the forest, which 
beside the others are reckoned to be the hind, 
hare, bear, and wolf, and, in a word, all wild 
beasts of venery or hunting. Co. Litt. 233 ; 
2 Bla. Comm. 39. 

BEASTS O F T H E  FOREST. In English law. 
The hart, hind, hare, boar, and wolf. Co. 
Litt. 233a. See Beasts of the Chase. 

BEASTS OF T H E  PLOW. An old term for 
animals employed in the operations of hus
bandry, including Jiorses. Somers v. Emer
son, 58 N. H. 49. 

BEASTS O F  T H E  WARREN. In English 
law. Hares, coneys, and roes. Co. Litt. 233 ; 
2 Bla. Comm. 39. 

·BEASTGATE. In Suffolk, England; imports 
land and common for one beast. Benning
ton v. Goodtitle, 2 Strange, 1084 ; Rosc. Real 
Act. 485. 

BEAT, 'V. To strike or hit repeatedly, as with 
blows. Regina v. Hale, 2 Car. , & K. 327 ; Com. 
v. McClellan, 101 Mass. 35 ; State v. Harrigan, 
. 4; , J.>ennewill (Del.) 129, 55 A. 5 ;  Com� v. Mc-
Clellan, 101 Mass.' 35. ' . 
, ;In tb,e criminal' law , and the; l-a.w' of torts, 
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with reference to assault and battery, the 
term includes any unlawful physical violence 
offered to another. See Battery. 

To beat, in a legal sense, is not merely to whip, 
wound, or hurt, but includes any unlawful impo
sition of the hand or arm. Goodrum v. State, 60 
Ga. 511 ; Yarbrough v. state, 17 Ga. App. 828, 88 ·S. 
E. 710, 711. 

BEAT, n. In some of the southern states (as 
Alabama, MiSSissippi, South Carolina) the 
principal legal subdivision of a county, cor
responding to towns or townships in other, 
states ; or a voting precinct. Williams v. 
Pearson, 38 Ala. 308 ; Eaton v. State, 20 Ala. 
App. 110, 101 So. 94, 95. 

BEAT I N G OF T H E  BOUN DS. An ancient 
custom in England by which, once a year, the 
minister, etc., of a parish walked about iti 
boundaries to preserve a recollection of them. 
Cent. Dict. (Perambulation). 

BEAUPLEADER (L. Fr. fair pleading). A 
writ of prohibition directed to the sheriff or 
another, directing him not to take a tine for 
beaupleader. 

There was anciently a fine imp{lsed called a fine 
for beaupleader, whieh is explained by Coke to have 
been originally imposed for bad pleading. Coke, 
2d Inst. 123. The statute of Marlebridge (52 Hen. 
III.) c. 11, enacts, that neither in the circuit of jus
tices, nor in counties, hundreds, or courts-baron, 
any fines shall be taken for fair pZeading " namely, 
for not pleading fairly or aptly to the purpose. Up
on this statute this writ was ordained, directed to 
the sheriff, bailiff, or him who shall demand the 
fine ; and it is a prohibition or command not to do 
it. New Nat. Brev. 596 ; Fitzh. N. B. 270 a ;  Hall 
Hist. Comm. Law, c. 7 ;  2l Reeve, Eng. Law 70 ;  
Com. Dig. Prerogative (D, 51, 52) ; Cowell ; Co. 2d 
Inst. 122 ; Crabb, Eng. Law 150. 

BECAUSE OF EMPLOYM ENT. In this 
phrase as used in the Workmen's Compensa
tion Act, excepting an employer from liabil
ity for the willful act of a third person direct
ed against an employee because of his em
ployment, the words "because of" are not 
synonymous with "caused by" but with "on 
account of," or "by reason of." Pinkerton 
Nat. Detective Agency v. Walker, 157 Ga. 548, 
122 S. E. 202, 35 A. L. R. 557 ; Saucier's Case, 
122 Me. 325, 119 A. 860, 861. 

BECOME. To pass from one state to anoth
er ; to enter into some state or condition. 

Hence one who is a member of a particular organ� 
ization at the time of the enactment of a statute 
making it a felony to "become" a member of 

'
such 

an organization cannot be said to be, within the 
purview of the act. State v. Laundy, 103 Or. 443, 2Al4 
P. 958, 9m. 

BED. The hollow or channel of a water 
course ; the depression })etween .the banks 
worn by the regular and usual :flow . of the 
wat�r; . 

"The.' 'bell is , that ' soii so u�ually' covered by water 
as'to be distinguishallle : from)the 'J)anks, by .the char':' 
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acter , ()f the soil; · pro vegetation, or , bo:th, pro!1uced 
by the comm()n presence. and action of fiowfng wa
ter." Howard v. Ingersol1,

'
13 H()w. 427, 14 L. Ed. 

189. And see Paine Lumber Co. v. U. S. (C. C.) 55 
F. 864 ; Ala'bama v. Goorgia, 23 How. 515, 16 L. Ed. 

556 ; Haight v.
' 
Keokuk, 4 I()wa; 213 ; Pulley v. Mu

nicipality No. 2, 18 La. 282 ;  Harlan, etc ., Co. v. 
Paschall, 5 Del. Ch. 463. 

The land that is covered by the water in its 
ordinary low stage. Wemple v. Eastham, 150 
La. 247, 90 So. 637, 638. 

The portion of soil which is alternately cov
ered and left bare as the stream may decrease 
and diminish in water supply, and which is 
adequate to contain it at average and mean 
stage during the entire year without reference 
to freshets or drouths. MotI v. Boyd, 116 Tex. 
82, 286 S. W. 458, 467. 

Also, the right of cohabitation or marital 
intercourse ; as in the phrase "divorC'e from 
bed and board," or a men8a et thoro. 

BED OF J UST I CE. In old French law. The 
seat or. throne upon which the king sat when 
personally present in parliament ; hence it 
signified the parliament itself. 

BED-AL E  or B I D-ALE. A friendly assigna
tion for neighbors to meet and drink at the 
house of newly married persons or other poor 
people and then for the guests to contribute 
to the housekeepers. Cowell. 

BEDEHO USE. A hospital or almshouse for 
bedesmen or poor people who prayed for their 
founders ,and benefactors. Cunningham. 

B E D E L. In English law. A crier or mes
senger of court, who summons men to appear 
and answer therein. Cowell. A herald to 
make public proclamations. Cent. Dict. 

An officer of the forest, similar to a sher
iff's special bailiff. Cowell. 

A collector of rents for the king. Plowd. 
199, 200. 

An inferior officer in a parish or liberty, or 
in an institution, such as the Blue Coat School 
in London. 

A subordinate officer of a university who 
walked with a mace before one of the officers 
on ceremonial occasions and performed other 
minor duties ordinarily. See Beadle. 

B E D E LARY. The jurisdiction of a bedel, a s  
a bailiwick is the jurisdi'Ction o f  a bailiff. 
Co. Litt. 234b; Cowell. 

BEDE REPE. A service whiC'h certain ten
ants were anciently bound to perform, as to 
reap their landlord's corn at harvest. Said 
by Whish a w to be st�ll in existence in some 
parts of England. Blount ; Cowell ; Whishaw. 

BEDEWE R I .  Those which we now call ban
d,itti ; profligate and excommunicated persons. 
Cunningham. 

BEEF. Used frequently to mean an animal of 
the cow species and not beer prepared for 
market. A beef or one beef is an expression 
frequently used to designate an animal fit for 

BEG 

use as ·beef, . 1nst�d of :design�ting it as· a 
steer, a heifer, an ox, or , ,a cow. Davis� v. 
State, ' 40 Tex. 135. 

BEER. A liquor compounded of malt and 
hops, differing from ales, not so much in its 
ingredients as in its processes of ferJIlenta
tion. 

A brewed liquor made of grain, especially 
barley, flavored with hops, which has under
gone fermentation and contains alcohol. 
State v. Lynch, 5 Boyce (Del.) 569, 96 A. 32. 

An alcoholic beverage resulting from the 
fermentation of cereals or other starchy sub
stances. U. S. v. Standard Brewery (D. C.) 
260 F. 486, 4-87. 

In its ordinary sense, it denotes a beverage which 
is into:x:icating ; State v. Li Fieri, 6 BOoyce (Del.) 
597, 102 A. 77 ; Moffitt v. People, 59 COolo. 406, 149 P. 
104, 107 ; Hoskins v. Commonwealth, 171 Ky. 204, 188 
S. W. 348, 349 ; and is within the fair meaning of 
the words' "strong or spirituous liquors," used in 
the statutes on this subject. Tompkins County v. 
Taylor, 21 N. Y. 175 ; Nevin v. Ladue, 3 Denio (N. 
Y.) 44 ; Mullen v. State, 96 Ind. 306 ; People v. 
Wheelock, 3 Parker, Cr. Cas. (N. Y.) 14 ; Maier v. 
State, 2 Tex. Civ. App. 296, 21 S. W. 974. 

Any liquor, whether intoxicating or not, 
made by the usual process of making beer, al
though fermentation is arrested to reduce the 
percentage of alcohol. Brown v. State, 17 
Ariz. 314, 152 P. 578, 582. 

BEER-H OUSE ; BEER-SHOP. In English 
law. A place where beer is sold to be con
sumed on the premises ; as distinguished from 
a "beer-shop," which is a place where beer is 
sold to be consumed off the premises. 16 Ch. 
Div. 721. 

BEFORE. Prior to ; preceding. In the pres
ence of ; under the official purview of ; as in a 
magistrate's jurat, "before me personally ap
peared," etc. State v. Murnane, 172 Minn. 
401, 215 N. W. 863. 

Th us, an acknowledgment made to an officer over 
a telwhone wire by one who is not present with 
the officer, is not an acknowledgment "before" the 
officer. Hutchinson v. State, 79 Fla. 157, 84 So. 151, 
154. 

In the absence of any statutory provision govern
ing the computation of time, the authorities are un
iform that, where an act is required to be done a 
certain number Oof days or weeks before , a certain 
other day upon whioh another act is to be done, 
the day upon which the first act is done is to be 
excluded from the computation, and the whole num
ber of days or weeks must intervene before the day 
fixed fo·r doing the secOond act. Ward v. Walters, 
63 Wis. 44, 22 N. W. 844, and cases cited ; but see 
Ardery v. Dunn, 181 Ind. 225, 104 N. E. 299. 

BEG. To solicit alms or cha�itable aid. The 
act of a cripple in passing along the sidewalk 
and silently holding out his hand and receiv
ing money from passers-by is "begging for 
alms," within the meaning of a statute which 
uses that phrase. In re Haller, 3 Abb. N. C. 
(N. Y.) 65. 
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B EGA. A land measure used in the East In
dies. In Bengal it is equal to about a third 
part of an acre. 

BEGET. See Begotten. 

BEGGAR. One who lives by begging chari
ty, or who has no other means of support than 
solicited alms. 

BEG I N. To originate ; to come into existence. 
As to the meaning of the words "begin opera
tions" as used in mining or oil leases, see Cox 
v. Miller, 206 Mo. App. 576, 227 S. W. 652, 
653 ; McCallister v. Texas Co. ('rex. Civ. 
App.) 223 S. W. 859, 861 ; Cromwell v. Lewis, 
98 Oklo 53, 223 P: 671, 672. See, also, Begun. 

BEGOTTEN. "To be begotten" means the 
same as "begotten," embracing all those whom 
the parent shall have begotten during his life, 
quos procreaverit. 1 Maule & S. 135 ; Wager 
v. Wager, 1 Sergo & R. (Pa.) 377 ; COX V. New
by, 101 S. C. 193, 85 S. E. 369, 370. The term 
is peculiarly and chiefly applicable to a fa
ther. Swain V. Bowers, 91 Ind. App. 307, 158 
N. E. 598, 601. 

BEG U M. In India. A lady, princess, woman 
of high rank. 

BEGUN. In a statute providing that noth
ing contained in it should affect prosecutions 
"begun" under any existing act, the word "be
gun" means both those which have alrearlv 
been begun and those which may hereafter b� 
begun. Lang v. U. S., 133 F. 201, 66 C. C. A. 
255. 

BEHALF. Benefit, support, defence, or ad
vantage. 

A witness testifies on "behalf" of the party who 
calls him, notwithstanding his evidence proves to 
be adverse to that party's case. Richerson v. Stern
burg, 65 Ill. 27�. See, further, 12 Q. B. 633 ; 18 Q .  
B . 512. 

BEHAV I O R. Manner of having, holding, or 
keeping one's self ; manner of behaving, 

. whether good or bad ; conduct ; manners ; 
carriage of one's self, with respect to propri
ety and morals ; deportment. Webster. State 
v. Roll, 1 Ohio Dec. 284. 

Surety to be of good beha.vio-r is a larger require
ment than surety to keep the pea.ce. Dalton, o. � ;  
4 Burns, Just. 355. See Good Behavior. 

B E H ET R I A. In Spanish law. Lands situat
ed in districts and manors in which the in
habitants had the right to select their own 
lords. 

B E H O O F. Use ; benefit ; profit ; service ; ad
vantage. It occurs in conveyances, e. g., "to 
his and their use and behoof." Stiles v. Japh
et, 84 Tex. 91l 19 S. W. 450. 

B E L I EF. A conviction of the truth of a prop,: 
osition, existing subjectively in the mind, and 
induced by argument, persuasion, or proof 
addressed to the judgment. Keller v. State� 
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102 Ga. 506, 31 S. E. 92. Belief is to be dis
tinguished from "proof," "evidence," and " tes
timony." See Deceit ; Evidence. 

A conclusion arrived at from external 
sources after weighing probability. Webb V. 
State, 19 Oklo Cr. 450, 200 P. 719, 720. See, 
also, Ex parte State ex reI. Attorney General, 
211 Ala. 1, 100 So. 312, 313. 

Conviction of the mind, arising not from 
actual perception or knowledge, but by way 
of inference, or from evidence received or in
formation derived from others. 

Belief may evidently be stronger or weaker ac
cording to the weight o·f evidence adduced in favor 
of the proposition to which belief is granted or re
fused ; Thompson V. White, 4 Sergo & R. (Pa.) 137 ; 
1 Green!. E�. §§ 7-13. See 1 Stark. Ev. 41 ; 2 Powell, 
Mortg. 555 ; 1 Ves. Ch. 95 ; 12 icZ. 80 ; Dy. 53 ; 2 W. 
BIa. 881 ; Carmalt V. Post, 8 Watts (Pa.) 406 ; Ben
nifield Y. Hypres, 38 Ind. 504 ; Hatch V. Carpenter, 
9 Gray (Mass.) 274 ; Humphreys V. McCall, 9 Cal. 
62, 70 Am. Dec. 621 : Ventress V. Smith, 10 Pet. 171, 
9 L. E�. 382. Belief admits of all degrees, from the 
slightest suspicion to full assurance. Maxwell Ice 
CO. V. Brackett, Shaw & Lunt Co. , 80 N. H. 236, 116 
A. M, 36 ; Montgomery v. Commonwealth, 189 Ky. 
306, 224 S. W. 878. 

A. conviction of the truth of a given propo
sition or an alleged fact resting upon grounds 
insufficient to constitute positive knowledge. 
Boone v. Merchants' & F'armers' Bank (D. C.) 
285 F. 183, 191. 

With regard to things which make not a very 
deep impression on the memory, it may be called 
" belief." "Knowledge" is nothing more than a 
man's firm belief. The difference is ordinarily mere
ly in the degree ; to be judged of by the court, when 
addressed to the court ; by the jury, when addressed 
to the jury. Hatch v. Carpenter, 9 Gray (Mass.) 274. 

Although "belief" as sometimes used is tanta
mount to knowledge ; State Y. Van Treese, 198 Io
wa, 984, 200 N. W. 570 ; the terms are distinguish
able ; Francken v. State, 100 Wis. 424, 209 N. W. 766, 
769. 

The distinction between the, two mental conditions 
seems to be that knowledge is an assurance of a 
fact or proposition founded on perception by the 
senses, or intuition ; while belief is an assurance 
gained by evidence, and from other persons. Ab
bott. 

B E L L I G E RENCY. In international law. 
The status of de facto statehood attributed to 
a body of insurgents, by which their hostili
ties are legalized. 

Before they can be recognized as belligerents they 
must have some sort of political organization and 
be carrying on what in international law is re
garded as legal war. There must be an armed 
struggle between two political bodies, each of which 
exercises de facto authority over persons within a 
determined territory, and commands an army which 
is prepared to observe the ordinary laws of war. 
See Moore, Int. Law Dig. I, 196 ; Dana's Wheaton, 
note 15, page 35 ; Moore I, 242 ; Hall, 6th Ed. 31-42 ; 
Hershey, 118-123 ; Waldes v. Basch, 109 Misc. 306, 
179 N. Y. S. 713, 191 App. Div. 904, 181 N. Y. g,. 958 ; 
In re Jones, 71 W. Va . . 561, 77 S. E. 1029, 4S L. 'R. A. 
(N. S.) 1030, Ann. Cas. 1914C, 31. 

QuaJity of being belligerent ; status of a . belIiger.;. 
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ent ; act or state of waging war : warfare. Web
ter's New Int. Dict. 

BELLI GERENT. In international law. As 
an adjective, it means engaged in lawful war. 
As a noun, it designates either of two nations 
which are actually in a state of war with each 
other, as well as their allies actively co-op
erating, as distinguished from a nation which 
takes no part in the war and maintains a 
strict indifference as between the contending 
parties, called a "neutral." U. S. v. The Am
brose Light (D. O.) 25 F. 412 ; Johnson v. 
Jones, 44 Ill. 151, 92 Am. Dec. 159. 

B E LL I G ERENTS. A body of insurgents who 
by reason of their temporary organized gov
ernment are regarded as conducting lawful 
hostilities. Also, militia, corps of volunteers, 
and others, who although not part of the reg
ular army of the state, are regarded as law
ful combatants provided they observe the 
la ws of war ; 4 H. O. 1907, arts. 1, 2. See Ex 
parte Tos'cano (D. O.) 208 F. 938. See, also, 
Belligerency. 

Bello parta cedunt reipublicre. Things acquired 
in war belong or go to the state. 1 Kent, 
Comm. 101 ; 5 O. Rob. Adm. 173, 181 ; The 
Joseph, 1 Gall. 558, Fed. Oas. No. 7,533. The 
right to all captures vests primarily in the 
sovereign. A iundamental maxim of public 
law. Oited 2 Russ. & M. 56. 

BELLUM.  Lat. In public law. War. An 
armed contest between nations ; the state of 
those who forcibly contend with each other. 
Jus belli, the law of war. 

BELONG. To appertain to ; to be the prop
erty of. Property "belonging" to a person 
has two general meanings: (1) ownership ; 
Cate v. Merrill, 116 Me. 432, 102 A. 235, 236 ; 
Oommonwealth v. Wilson, 141 Va. 116, 126 S. 
E. 220, 221 ; and (2) less than ownership, i. e., 
less than an unqualified and absolute title, 
such as the absolute right of user. Baltimore 
Dry Docks & Shipbuilding 00. v. New York, 
& P. R. S. S. 00. (C. O. A.) 262 F. 485, 488 ; 
Blaine Oounty Bank v. Noble, 55 Okl. 361, 155 
P. 532, 534' ; City and Oounty of San Francis
co v. M'cGovern, 28 Cal. App. 491,  152 P. 980, 
984. 

A road may be said with perfect propriety 
to belong to a man who has the right to use it 
as of right although the soil does not belong 
to him ; 31 L. J. Ex. 227. 

It may also signify a legal residence. Thus, 
the town to whiCh a slave belongs is that 
alone in ,vhich he has a legal settlement. Co
lumbia v. Williams, 3 Conn. 467. 

B ELON G I NGS. That which belongs to one ; 
property ; possessions ;-a term properly used 
to express ownership. In re Churchfield's 
Will, 99 Misc. 682, 165 N. Y. S. 1073, 1074. 

B E LOW. In practice. Inferior ; of inferior 
;jurisdiction, or jurisdiction in the first in
stanc-e. The 'Court from which a cause is re
moved for review is called the "court below." 

Preliminary ; auXiliary or instrumental. ' 

Bail to the sheriff is called "bail below," as 
being preliminary to and intended to secure I 

the putting in of bail above, or special bail. 
See Bail. 

' 

BENCH.  A seat of judgment or tribunal for 
the administration of justice ; the 'seat occu
pied by judges hi courts ; also the court itself, 
or the aggregate of the judges composing a 
court, as in the phrase "pefore the full bench." 

The judges taken collectively, as distin
guished from counsellors and advocates, who 
are called the bar. 

. 

The term, indicating originally the seat of the 
judges, came to denote the body of judges taken 
collectively, and also the tribunal itself, as the 
King's Bench. 

In English ecclesiastical law. The aggre
gate body of bishops. 

BENCH WARRANT. Process issued by the 
court itself, or "from the bench," for the at
tachment or arrest of a person ; either in case 
of contempt, or where an indictment has been 
found, or to bring in a witness who does not 
obey the 81lbprena. So called to distinguish 
it from a warrant, issued by a justice of the 
pea'ce, alderman, or commissioner. Oxford v. 
Berry, 204 Mich. 197, 170 N. W. 83, 87. 

BENCHERS. In English law. Seniors in 
the Inns of Court, intrusted with their gov
ernment, and usually, but not necessarily, 
king's counsel, elected by co-optation, and 
having the entire management of the prop
erty of their respective inns. 

BENE. Lat. Well ; in proper form ; legally ; 
sufficiently. 

Benediota est expositio quando res redimitur a 
destruotione. 4 Coke, 26. Blessed is the ex
position when anything is saved from destruc
tion. It is a laudable interpretation which 
gives effect to the instrument, and does not al
low its purpose to be frustrated. 

BEN E.F I CE. In ecclesiastical law. In its 
technical sense, this term includes ecclesiasti
cal preferments to which rank or public office 
is attached, otherwise described as ecclesiasti
cal ' dignities or offices, such as bishoprics, 
deaneries, and the like ; but in popular ac
ceptation, it is almost invariably appropriated 
to rectories, vicarages, perpetual curacies, 
district 'churches, and endowed chapelries. 3 
Steph. Comm. 77. 

"Benefice" is a term derived from the feu
dal law, in which it signified a permanent 
stipendiary estate, or an estate held by feu
dal tenure. 3 Steph. Comm. 77, note, i ;  4 Bl. 
Oomm. 107. 

BEN E F I C E  . •  Fr. In French law. A benefit 
or advantage, and particularly a privilege 
given by the law rather than by the agree
ment of the parties. 



BENEFICE DE DISCUS,SION 

BEN EF I CE DE D I SCUSS I ON.  Benefit of 
discussion. The right of a guarantor to re
quire that the creditor should exhaust his re
course against the principal debtor before 
having recourse to the guarantor ·himself. 

BEN E F I C E  DE D I V I S I ON.  Benefit of divi
sion ; right of contribution as between co
sureties . .  

BEN EF I CE D' I NVENTA I RE. A term which 
corresponds to the 'beneficium inventarii of 
Roman law, and substantially to the, English 
law doctrine that the executor properly ac
counting is only liable to the extent of the 
assets received by him. 

BEN EF I C IA I RE. The person in whose fa
vor a promissory note or bill of exchange is 
payable ; or any person in whose favor a con
tract of any description is executed. Arg. Fr. 
Mere. Law, 547. 

BEN E F I C IAL. . Tending to the benefit of a 
person ; yielding a profit, advantage, or bene
fit ; enjoying or entitled to a benefit or profit. 
In re Importers' Exchange (Oom. PI.) 2 N. Y. 
Supp. 257 ; Regina v. Vange, 3, Ado!. & El. 
(N. S.) 254. This term is applied both to es
tates (as a "beneficial interest") and to per
sons (as "the beneficial owner"). See Kolb v. 
Landes, 277 Ill. 440, 115 N. E.  539, 541 ; In re 
Williams' Will, 50 Mont. 142, 145 P. 957, 959. 

BENEF I C IA L  ENJOYM ENT. The enjoy
ment which a man has of an estate in his own 
right and for his own benefit, and not as trus
tee for another. 11 H. L. Cas. 271. 

BENEF I C I A L  ESTATE. An estate in expect
ancy is one where the right to the possession 
is postponed to a future period, and is "bene
ficial" where the devisee takes solely for his 
own use or benefit, and not as the mere hold
er of the title for the use of another. In re 

. Seaman's Estate, 147 N. Y. 69, 41 N. E. 401. 

B EN E F I C I A L  I NTEREST. Profit, benefit, 
or advantage resulting from a contract, or the 
ownership of an estate as distinct from the 
legal ownership or control. See People v. 
Schaefer, 107 N. E. 617, 619, 266 Ill. 334 ; 
Oazzani v. Title Guarantee & Trust 00., 161 
N. Y. S. 884, 885, 175 App. Div. 369. 

BENEF I C I AL O R  BEN EVOLENT ASSOC IA
T I ON .  A voluntary association for mutual 
assistance in time of need and sickness, and 

. for the care of families of deceased members. 
Niblack, l\en. Soc. and Accid. Ins. ; Hanson 
v. Chicago, B. & Q. R. Co., 32 Wyo. 337, 232 P. 
1101, 1102 ; Lafferty · v. Supreme Council 
Catholic Mut. B&n. Ass'n, 259 Pa. 452, 103 A. 
280, 281. 

Another name for a "benefit society." See 
Benefit Societies. 

BENEF I,C I AL POWER. .In. New. York law 
and practice. A power which hrui for its ob� 
ject; tbe donee of: the :power, .and which is , to 
be executed solely for his .benefit ; as distin-

guished from a trust power, which has for its 
object a person other than the donee, and 
is to be executed solely for the benefit of such 
person. Jennings v. Conboy, 73 N. Y. 234' ; In 
re New York Life Ins. & Trust 00. (Sur.) 139 
N. Y: S. 695, 705. Rev. St. N. Y. § 79. 

BEN E F I C I A L  USE. The right to use and en
joy property according to one's own liking 
or so as to derive a profit or benefit from it, 
including all that makes it desirable or habit
able, as light, air, and access ; as distinguish
ed from a mere right of occupancy or posses
sion. Reining v. Railroad . Co. (Super. Ot.) 
13 N. Y. Supp. 240. As to beneficial use of 
water or water appropriations, see Kersen
brock v. Boyes, 95 Neb. 407, 145 N. W. 837, 
838 ; Turner v. East Side Oanal & Irrigation 
Co., 169 Cal. 652, 147 P. 579, 582 ; United 
States v. Utah Power & Light 00. (D. C.) 208 
F. 821, 822. 

BENEF I C I ARY. One for whose benefit a 
trust is created ; a cestui que trust. 1 Story, 
Eq. Jur. § 321 ; In re We.leh, 20 App. Div. 412, 
46 N. Y. Supp. 689 ; Civ. Code Oal. § 2218. A 
person having the enjoyment of property of 
whiCh a trustee, executor, etc., has the legal 
possession. The person to whom a policy of 
insurance is payable . .  Rev. St. Tex. 1895, art. 
30963 (Vernon's Ann. Civ. St. art. 4716) ; 
Markland v. Modern Woodmen of America 
(Mo. App.) 210 S. W. 921 ; Women's Catholic 
Order of Foresters v. Heffernan, 283 Ill. 429, 
119 N. E. 426, 427 ; Grand Lodge, A. O. U. W. 
of Maine, v. Conner, 116 Me. 224, 100 A. 1022, 
1024. 

One receiving benefit or advantage, or one 
who is in receipt of benefits, profits, or ad
vantage. Bauer v. Myers (C. O. A.) 244 F. 
902, 908. 

BENEF I C IARY ASSO C I AT I ON.  See Benefi
cial Association . 

BEN E F I C I ARY H E I R. In the law of Louisi
ana. One who has accepted the succession 
under the benefit of an inventory regularly 
made. Civ. Code La. art. 883. Also one who 
may accept the succession. Succession of Gus
man, 36 La. Ann. 299. 

BENEF I C I O  P R I MA, or PR I M O  [EC.C LES I
AST I CO HABEN D O ] .  In English law. An 
ancient writ, which was addressed by the 
king to the lord chancellor, to bestow the 
benefice that should first fall in the royal gift, 
above or under a specified value, upon a per
son named therein. Reg. Orig� 307. 

BENEF I CI U M .  

I n  Early Feudal Law 

A benefice ; a permanent stipendiary es
tate ; the same with what was afterwards 
caned a "fief," '�feud," or "fee." 3 Steph. 
Comm. 77, note i ;  Spelman. It originally 
meant a� ",benefactton" from the king, U$ually 
to a ,noble. 
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' n  the Civil Law 

A benefit o;r favor ; any particular privi
lege. Dig. 1, 4, 3 ;  Cod. 7, 71 ; Mackeld. Rom. 
Law, § 196. 

A general term applied to ecclesiastical liv
ings. 40 HI. Comm. 107 ; Cowell. 

I n  General 
-Beneficiu m  abstinendi. In Roman law. The 
power of an heir to abstain from accepting 
the inheritance. Sandars, Just. Inst. (5th Ed.) 
214. 

-Benefici u m  cedendarum actionum.  In Roman 
law. The privilege by which a surety could, 
before paying the creditor, compel him to 
make over to him the actions which belonged 
to the stipulator, so as to avail himself of 
them. Sandars, Just. Inst. (5th Ed.) 332, 351. 

-Benefioi u m  clericale. Benefit of clergy. See 
Benefit. 

-Benefioiu m  com petentire. In Scotch law. 
The privilege of competency. A privilege 
which the grantor of a gratuitous obligation ' 
was entitled to, by which he might retain suf
ficient for his subsistence, if, before fulfilling 
the obligation, he was reduced to indigence. 
Bell. In the civil law. The right which an 
insolvent debtor had, among the Romans, on 
making cession of his proper.ty for the benefit 
of his creditors, to retain what was required 
for him to live honestly according to his con
dition. 7 Toullier, n. 258. 

A defendant's privilege of being condemned 
only in an amount which he could pay with
out being reduced to a state of destitution. 
Sand. Justinian iv. vi. 37� 

-Beneficiu m  divisionis. In civil and Scotch 
law. The privilege of one of several co-sure
ties (cautioners) to insist upon paying only 
his pro rata share of the debt. Bell ; La. Civ. 
Code, arts. 3045-3051. 

-Beneficium inventari i .  See Benefit of Inven
tory. 

-Beneficiu m  ordinis. In civil and Scotch law. 
The privilege of order. The privilege of a 
surety to require that the creditor sh011ld first 
proceed against the principal and exhaust his 
remedy against him, before resorting to the 
surety. Bell. 

-Beneficium' separationis. In the civil law. 
The right to have the goods of an heir sepa
rated from those of the testator in favor of 
creditors. 

Beneficiu m  Btln datum n isi propter officium.  
Hob. 148. A remuneration [is] not given, un
less on aCCOl;mt of a duty performed. 

BEN E F I T. Advantage ; profit ; fruit ; privi
lege. Fitch v. Bates, 11 Barb. (N. Y.) 473 ; 
Synod of Dakota v. State, 2 S. D. 366, 50 N. 
W. 632, 14 L. R. A. 418 ; 'Winthrop Co. v. Clin
ton, 196 Pa. 472, 46 A. 435, 79 Am; St. Rep. 

729 ; Ferrigino v. Keasl1ey; 93 Conn . .  445, 106 
A. 445, 447. It has a broader meaning than 
"support." Weston v. Second Orthodox Con
gregational Church, 77 N. H. 576, 95 A. 146, 
148. 

In the Workmen's Compensation Act, the 
term r'benefits" is used of an award to be 
granted when an injury results in death, and 
is distinguished from "compensation," which 
is to be granted when an injury results in in
capacity or disability. Di Cicco v. Industrial 
Commission of Ohio, 11 Ohio App. 271, 273. 

I n  Contracts 

When it is said that a valuable considera
tion for a promise may consist of a benefit 
to the promisor, "benefit" means that the 
promisor has, in return for his promise, ac
quired some legal right to Which . he would 
not otherwi-se have been entitled. Harp v. 
Hamilton (Tex. Oiv. App.) 177 S. W. 565, 566 ; 
Wallace v. Cook, 190 K�. 262, 22,?, S. W. 279, 
281. "Benefit" , is not limited to ' pecuniary 
gains, nor · to any particular kind of advan
tage ; it refers to what is advantageous, what� 
ever promotes prosperity ' or . happiness, what 
enhances the value of the property or rights 
of citizens as contradistinguished from what 
is injurious. National Surety Co. v. Jarrett, 
95 W. Va. 420, 121 S. E. 291, 295. See, also, 
H�per v. Merchants' Bank & Trust Co., 190 
N. C. 423, 130 S. E� 49, 52. 

' 

I n  Emi n ent Domain 
It is a rule that, in assessing damages for 

private property taken or iiljured for public 
use, "special benefits" may be �et Off against 
the amount of damage found, but riot "general 
benefits." Within the meaning of this rule, 
general benefits are such as accrue to the 
community at large, to tbe vicinage, or to all 
properly similarly situated with reference to 
the work or improvement in question ; while 
special benefits are such as accrue directly 
and solely to the owner of the land in ques
tion and not to others. Little Miami R. Co. 
v. Collett, 6 Ohio St. 182 ; St. Louis, etc., Ry'. 
Co. v. Fowler, 142 Mo. 670, 44 S. W. 771 � 
Gray v. Manhattan Ry. 00.,' 16 Daly, 510, 12 
N. Y. Supp. 542 ; Barr v. Omaha, 42 Neb. 341, 
60 N. W. 591 ; McGibson v. Roane County 
Court, 95 W. Va. 338, 121 S. E. 99, 103 ; Brand 
v. Union Elevated R. Co., 258 Ill. 133, 101 
N. E. 247, 249, Ann. Cas. 1914B, 473, L. R. A. 
1918A, 878. 

I n  Taxation 
With reference to an assessment for a 

drainage ditch, a benefit is anything that will 
make land more valuable for tillage or more 
desirable for a residence , or more valuable 
in the general market. Watson v., Armstrong, 
102 N. E. 273, 180 Ind. 49. 

BENEFIT ASSO C I AT I ON. See Benefit So
cieties. 

BEN EFIT BU I LD I NG SOC I ETY. The orig
inal name for what is now . more commonly 
called a " building society" (q. 11.). 



BENEFIT CE&TIFIOATB 

BEN E F I T  C E RT I F I CATE. A written obli
gation to pay the person therein .named the 
amount specified upon the conditions therein 
stipulated. Green v. Grand United Order of 
Odd Fellows (Tex. Civ. App.) 163 S. W. 1068, 
1070. 

B E N E F I T  O F  C ESSI ON.  In the civil law. 
The release of a debtor from future imprison
ment for his debts, which the law operates in 
his favor upon the surrender of his property 
for the ' benefit of his creditors. Poth. Proc. 
Civil, pt. 5, c. 2, § 1. 

BENEF I T  O F  CLERGY. In its original 
sense, the phrase denoted the exemption 
which was accorded to clergymen from the 
jurisdiction of the secular courts, or from 
arrest or attachment on criminal process is
suing from those courts in certain particular 
cases. Afterwards, it meant a privilege of 
exemption from the punishment of death ac
corded' to such persons as were clerks, or who 
could read: This privilege of exemption from 
capital punishment was anciently allowed to 
clergymen only, but afterwards to all who 
were connected with the church, even to its 
most subordinate officers, and at a still later 
time to all persons who could read, (then 
called "clerks,") whether ecclesiastics or lay
men. It does not appear to have' been extend
ed to cases of high treason, nor did it apply 
to mere misdemeanors. The privilege was 
claimed after the person's conviction, by a 
species of motion in arrest of judgment, tech
nically called "praying his clergy." As a 
means of testing his clerical character, he 
was given a psalm to read, (usually, or al
ways, the fifty-first,) and, upon his reading 
it correctly, he was turned over to the ec
clesiastical courts, to be tried by the bishop 
or a jury of twelve clerks. These heard him 
on oath, with his witnesses and compurgators, 
who attested their belief in his innocence. 
This privilege operated greatly to mitigate the 
extreme rigor of the criminal laws, but was 
found to involve such gross abuses that par
liameht began to enact that certain crimes 
should be felonies "without benefit of clergy," 
and finally, by St. 7 Geo. IV. c. 28, § 6, it was 
altogether abolished. The act of congress of 
April 30, 1790, § 31 (18 USCA § 542 note), 
provided that there should be no benefit of 
clergy for any ,capital crime against the Unit
ed States, and, if this privilege formed a 
part of the common law of the several states 
before the Revolution, it no longer exists. 

BEN EF I T  O F  C O U NSEL. The guaranty of 
"benefit of counsel" to accused, given in the 
Georgia Bill of Rights of Const. art. 1, § 1, 
par. 5 (Civ. Code 1910, § 6361 ; Civ. Code 
1926, § 63(1), means more than the mere ap
pointment by the court of counsel to represent 
the accused arid implies also that such, coun
sel be given a reasonable time for prepara.; 
dOn to ' properly represent the accused at · the 
triat ReUford· 'V� . .  State� 140 Ga. 777; 79 S� E. 
1128, 1129. 
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BEN E F I T  OF D I SCUSSI ON. In the civil 
law. The right which a surety has to cause 
the property of the principal debtor to be ap
plied in satisfaction of the obligation in the 
first instance. Civ. Code La. arts. 3045-305l. 
In Scotch law. That whereby the antecedent 
heir, such as the heir of line in a pursuit 
against the heir of tailzie, etc., must be first 
pursued to fulfill the defunct's deeds and pay 
his debts. This benefit is likewise competent 
in many cases to cautioners. 

BEN E F I T  O F  D I V I S I O N .  Same as benefic'i
um diviSioniS', (q. v.). 

BEN E F I T  OF I NVENTORY. In the civil 
law. The privilege which the heir obtains 
of being liable for the charges and debts of 
the succession, only to the value of the effects 
of the succession, by causing an inventory of 
these effects within the time and manner pre
scribed by law. Civil Code La. art. 1032. 

B EN E F I T  SOC I ET I ES. Under this and sev
eral similar names, in various states, corpo
rations exist to receive periodical payments 
from members, and hold them as a fund to be 
loaned or given to members needing pecuniary 
relief. Such are beneficial societies of Mary
land, fund associations of Missouri, loan and 
fund associations of Massachusetts, mechan
ics' associations ,of Michigan, protection so
cieties of New Jersey. Friendly societies in 
Great Britain are a still more extensive and 
important species belonging to this class. 
Comm. v. Equitable Ben. Ass'n, 137 Pa. 412, 
18 Atl. 1112 ; Com. v. Aid Ass'n, 94 Pa. 489. 

BEN ERT H .  A feudal service rendered by 
the tenant to his lord with plow and cart. 
Cowell. 

BEN EVOLENCE. The doing of a kind or 
helpful action towards another, under no 
obligation except an ethical one. 

The love of humanity ; the desire to pro
mote its prosperity or happiness. The term 
includes acts of well-wiShing towards others, 
for the promotion of general happiness, and 
plans actuated by love of others and a desire 
for their well-being; In re Peabody's Estate, 
208 N. Y. S. 664, 671, 124 Misc. 338. 

It is no doubt distinguishable from the words 
"liberality" and "charity" ; for, although many 
charitable institutions are very properly called 
"benevolent," it is impossible to say that every ob
ject of a man's benevolence is also an object of 
his oharity. James v. Alle-n, 3 Mer, 17 ; Pell v. Mer
cer, 14 R. I. 443 ;  Murdock v. Bridges, 91 Me. 124, 
39 AU. 475. "Benevolence" is a much broader term 
than "charity." In re Johnson's Estate, 100 Or. 
142, 196 P. 385, 390 ; In re Altman 's Estate, 149 N. 

Y. S. 001, 005, 87 Misc. 255. . 

But the terms are sometimes used ,synonymously. 
Saltonstall v. Sanders, 11 Allen (Mass,) 446 ; Sus
man v. Young M'en's Christian Ass'n of Seattle, 101 
Wash. 4S7, 172 P. 554, 556. 

In public law. Nominally a: voluntary gra
tuity given by subjects to tlleir ,king, but in 



reality a tax or - forced loan. Cowell ; 1 Bla. 

Comm. 140 ; 4 ill. 436. 

BENEVO LENT. Philanthropic ; humane ; 
having a desire or purpose to do good to men ; 
intended for the conferring of benefits, rather 
than for gain or profit ; loving others and ac
tively desirous of their well being. In re 
Altman's Estate, 149 N. Y. S. 601, 605, 87 
Misc. 255. 

This word is certainly more indefinite, and 
of far wider range, than "charitable" or "re
ligious ;"  it would include all gifts prompted 
by good-will or kind feeling towards the re
cipient, whether an object of charity or not. 
The natural and usual meaning of the word 
would so extend it. It has no legal meaning 
separate from its usual meaning. "Charita
ble" has acquired a settled limited meaning in 
law, which confines it within known limits. 
But in all the decisions in England on the 
subject it has been held that a devise or be
quest for benevolent objects, or in trust to 
give to su�h objects, is too indefinite, and 
therefore void. Norris v. Thomson, 19 N. 
J. Eq. 313. ; Thomson v. Norris, 20 N. J. Eq. 
523 ; Suter v. Hilliard, 132 Mass. 413, 42 
Am. Rep. 444 ; Fox v. Gibbs, 86 Me. 87, 29- A. 
940 ; Hays v. Harris, 73 W. Va. 17, 80 S. E. 
827, 830 ; In re Watkins' Estate, 194 N. Y. S. 
342, 347, 118 Misc. 645. This word, 3:S applied 
to objects or - purposes, may refer to those 
which are in their nature charitable, and may 
also have a broader meaning and include ob
jects and purposes not charitable in the legal 
sense of that word. Acts of kindness, friend
ship, forethought, or good-will might proper
ly be described as benevolent. It has there
fore been held that gifts to trustees to be 
applied for "benevolent purposes" at their dis
cretion, or to such benevolent purposes as 
they could agree upon, do not ,create a public 
charity. But where the word is used in con
nection with other words explanatory of its 
meaning, and indicating the intent of the do
nor to limit it to purposes strictly charitable, 
it has been held to be synonymous with, or 
equivalent to, "charitable." Suter v. Hilliard, 
132 Mass. 412, 42 Am. Rep. 444 ; De Camp 
v. Dobbins, 31 N. J. Eg. 695 ; Chamberlain v. 

Stearns, 111 Mass. 268 ; Goodale v. Mooney, 
60 N. H. 535, 49 Am. Rep. 334 ; Busser v. 
Snyder, 282 Pa. 440, 128 A. 80, 83, 37 A. L. R. 
1515 ; Smith v. Pond, 90 N. J. Eq. 445, 107 A. 
800, 801 ; Pirkey v. Grubb's Ex'r, 122 Va. 
91, 94 S. E. 344, 347 ; In re Dol's Estate, 182 
Cal. 159, 187 P. 428, 431. 

BENEVOLENT ASSOC I AT I O NS. Those 
having a philanthropic or charitable purpose, 
as distinguished from such as are conducted 
for profit ; 'specifically, "benefit associations" 
or "beneficial associations." See .In re Wat
kin's Estate, 194 N. Y. S. 342, 347, 118 Misc. 
645 ; Methodist Episcopal Church Baraca 
Club v. City of Madison, 167 Wis. 207, 167 N. 
W. 258, L. R. A. 1918D, 1124. 
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BENEVOLENT CORPO RAT I ON.  One that 
ministers to all ; the purpose may be any
thing that promotes the mental, physical, or 
spiritual welfare of man. In re Rockefeller's 
Estate, 165 N. Y. S. 154, 158, 177 App. Div. 
786 ; Society of Helpers of Holy Souls v. Law, 
267 Mo. 667, 186 S. W. 718, 725 ; Corbin v. 
American Industrial Bank & Trust Co., 95 
Conn. 50, 110 A. 459, 46-1 . .  The term may in� 
clude a corporation to which a bequest is 
made to be used in the improvement of the 
social, physical, and economic condition of 
the employees of a business corporation. In 
re Altman's Estate, 149 N. Y. S. 601, 605, 87 
Misc. 255. 

BENEVO LENT SOC I ETY. See Benevolent 
associations, 8upra ; Spring Park Ass'n v. 
Rosedale Park Amusement Co., 216 Ala. 549, 
114 So. 43, 44 ; Town of Huntington v. S\ved
ish Baptist Home of Rest of New York and 
Vicinity, 90 Conn. 504, 97 A. 8601, 861. In 
English law, "benevolent societies" are so
cieties established and registered under the 
Friendly Societies Act, 1875; for any chari
table or benevolent purposes. 

BEN EVO LENT I A  REG I S  HABEN DA. The 
form in ancient fines and submissions to pur
chase the king's pardon and favor in order to 
be restored to place, title or estate. Paroch. 
Antiq. 172. 

BEN H U RST. In Berkshire, a remedy for the 
inhabitants thereof to levy money recovered 
against them on the statute of hue and cry. 
39 Eliz. c. 25. 

Be'n igne facie,ndre sunt i nterpretationes charta
rum,  ut res maglis valeat quam perelat ; et qure 
l ibet co-nc9Ssio fortissime' co-ntra donatorem 
interpretanda est. Liberal interpretations ar(' 
to be made of deeds, so that the purpose may 
rather stand than fall ; and every grant is to 
be taken most strongly against the grantor. 
Wallis v. Wallis., 4 M�ass. 135, 3 Am. Dec. 210 ; 
Hayes v. Kershow, 1 Sandf. Ch. (N. Y.) 258, 
268. 

Be,n igne faoie,ndre sunt inte-rpre,tationes, prop
te,r s impl icitatem laicoru m, ut  res mag-is valeat 
qUlam pereat; e,t verba intentioni ,  non e contra, 
d,ebent inservire. Constructions [of written 
instruments] are to be made liberally, on ac
count of the simplicity of the laity, [or com
mon people,] in order that the thing [or sub
ject-matter] may rather have effect than 
perish, [or become void] ; and words must be 
subject to the intention, not the intention to 
the words. Co. Litt. 36 a ;  Broom, Max. 540, 
565, 645 ; 11 Q. B. 852, 856, 868, 870' ; 4 H. L. 
Cas. 556 ; 2 Bla. Com. 379 ; 1 Bulstr. 175 ; 
Krider v. Lafferty, 1 Whart. (Pa.) 315. 

Ben ignior sententia in verbis ge-ne,ral ibus seu 
dubi is, est p,rrefe·rend·a. The more favorable 
construction is to be placed on general or 
doubtful expressions. 4 Co. 15 ; Dig. 50', 17, 
192, 1 ;  2 Kent 557. 
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Benignius leges i nterpre1tandm sunt quo voluntas BERCA R I A. In old English law, a sheep
earum conser'vetur. Laws are to be more lib- fold ; also a place where the bark of trees was 
erally interpreted, in order that their intent laid to tan. 
may be preserved. Dig. 1, 3, 18. 

BEQU EATH .  To give personal property by 
will to another. Lasher v. Lasher, 13 Barb. 
(N. Y.) 100. It therefore is distinguishable 
from "devise," which is properly used of real
ty. Stubbs v. Atel, 114 Or. 610, 233 P. 852, 
857 ; Dantzler v. Riley, 109 S. O. 44, 95 S. E. 
132 ; In re Lewis' Estate, 39 Nev. 445, 159 
P. 961, 963, 4 A. L. R. 241. 

But if the context clearly shows the intention of 

the testator to use the word " bequeath" as syn

onymous with "devise," it may be held to pass real 

property. Dow v. Dow, 36 Me. 216 ; Borgner v. 

Brown, 133 Ind. 391, 33 N. E. 92 ; Logan v. Logan, 

11 Colo. 44, 17 P. 99 ; Laing v. B arbour, 119 Mass. 

525 ; Scholle v. Scholle, 113 N. Y. 261, 21 N. E,. 84 ;  
I n  re Fetrow's Estate, 58 Pa. 427 ; Ladd v. Har

vey, 21 N. H. 528 ; Evans v. Price, 118 Ill. 593, 8. N. 

E. 854 ; Mockler v. Long, 5 N. J. Misc. 937, 139 A. 
47, 49 ; In re Gracey's E'state, 200 Cal. 482, 253 P. 

921, 925 ; Stubbs v. Abel, 114 Or. 610, 233 P. 852, 859. 

B EQU EST. A gift by will of personal prop
erty ; a legacy. In re Fratt's Estate, 60 Mont. 
526, 199 P. 711, 714 ; Irwin v. Gavit (C. C. A.) 
295 F. 84, 86 ; Hobbs v. Brenneman, 94 W. 
Va. 320, 118 S. E. 546, 549 ; Plitt v. Yakel, 
129 Md. 464, 99 A. 669, 670. 

The term does not mean a "gift" in the narrow 

sense of a voluntary act of charity or good will, 

but ordinarily means a testamentary disposition of 

the testator's personalty. First Presbyterian Church 

of Mt. Vernon v, Dennis, 178 Iowa, 1352, 161 N. W. 
183, 185, L. R. A. 1917C, 1005. It is not necessarily 

limited to a gratuity, and ·  may include a recom

pense. Ream v. Bowers (D. C.) 14 F.(2d) 993, 994 ; 

U. S. v. Merriam, 44 S. Ct. 69, 70, 263 1l. S. 179, 68 L. 
Ekl. 240, 29 A. L. R. 1547. 

"Bequest" and "devise" are often used synony

mously. In re McGovern's Estate, 77 Mont. 182, 250 
P. 812, 81.7 ; Neblett v. Smith, 142 Va. 840, 128 S. E. 
247, 251 ; Brittain v. Farrington, 318 Ill .  474, 149 N. 

E.  486, 489. 

Conditional Bequest 

One the taking effect or continuing of which 
depends upon the happening or non-occur
rence of a particular event. Mitchell v. 
Mitchell, 143 Ind. 113, 42 N; E. 465� Farnam 
v. Farnam, 3 Conn. 261, 2 A. 325, 5 A. 682 : 
Merrill v. College, 74 Wis. 415, 43 N. W. 104. 

Executory Bequest 

The bequest of a future, deferred, or con
tingent interest in personalty. 

Residuary Bequest 

A gift of all the remaiIider of the testator's 
personal estate, after payment of debts and 
legacies, etc. 

Speciflc Bequest 

One whereby the testator gives to the lega
tee all his property of a certain cla$s or kind:; 
8:8 all his pure personalty.

, 

BERCA R I US, or BERCATOR. A shepherd. 

BEREW I C HA, or BEREW I CA. In old Eng
lish law. A term used in Domesday for a 
village or hamlet belonging to some town or 
manor. 

BERGH M AYSTE,R.. An officer having charge 
of a mine. A bailiff or chief officer among the 
Derbyshire miners, who, in addition to his 
other duties, executes the office of coroner 
among them. Blount ; Cowell. 

BERGH MOTH, or B E R G H M OTE. The an
cient name of the court now called "barmote," 
(q. v.) . 

BERM BAN K. A ledge at the bottom of a 
cutting or bank, as of a creek, to catch earth 
fha t may roll down the slope, or to strengthen 
the bank. Miller v. State, 164 App. Div. 522, 
149 N. Y. S. 788, 789. 

BERN ET. In Saxon law. Burning ; the 
crime of house burning, now called "arson." 
Cowell ; Blount. 

BERRA. In old law. A plain ; open heath. 
Cowell. 

BERRY, or BU RY. A villa or seat of habi
tation of a nobleman ; a dwelling or mansioll 
house ; a sanctuary. 

BERT I LLON SYSTEM.  A method of anthro
pometry (q. v.), used chiefly for the identifica
tion of criminals and other persons, consist
ing of the taking and recording of a system 
of numerous, minute, and uniform measure
ments of various parts of the human body, 
absolutely and in relation to each other, the 
facial, cranial, and other angles, and of any 
eccentricities or abnormalities noticed in the 
individual. 

BERTON. A large farm ; the barn-�ard of 
a large farm. 

BES. Lat. In the Roman law. A division 
of the as, or pound, consisting of eight unaire, 
or duodecimal parts, and amounting to two
thirds of the as. 2 Bl. Comm. 462, note m. 

Two-thirds of an inheritance. Inst. 2, 14, 5. 
Eight per cent. interest. 2 Bl. Comm. ubi 

supra. 

BESA I LE, BESAYLE. The great-grandfa
ther, proavus. 1 BI. Comm. 186. 

BESAYEL, Besaiel, Besayle. In old English 
law. A writ which lay where a great-grand
father died seised of lands and tenements 
in fee-simple, and on . the day of his . death a 
stranger abated, or entered and kept out the 

,heir. Jleg; Orig. 226 ; Fitzh. Nat. B.rev. 221 
D ;  3. BI� ;Comm. 186. 
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BESI DES. In addition to ; moreover ;" , also ; 
likewise. State v. State Road Commission, 
100 W. 

'
Ya. 531, 131 S. E.  7, 10. 

In provisiGns
' 

in a will tor childl'en "besides" an 
eldest son, no children take unless ' there be a son. 

4 Dr. & War. 235. 

BESOT. To stupefy, to make dull or sense
less, to make to dote ; and "to dote" is to be 
delirious, silly, or insane. Gates v. Me'redith; 
7 Ind. 440, 441. 

' 

BESS. A well-known contraction of "Eliza
beth." H. R. & C. Co. v. Smith, 212 App. Div. 
173, 208 N. Y. S. 396, 400. 

BESSEM E R IZ I NG. A process by which cop
per relatively pure is obtained from matte. 
Peirce-Smith Converter Co. v. United Yerde 
Copper Co. (D. C.) 293 F. 108, 109 ; United 
Yerde Copper Co. v. Peirce-Smith Converter 
Co. (C. C. A.) 7 F.(2d) 13. 

BEST. Of the highest quality ; of the greatest 
usefulness for the purpose intended. For 
example : 

The " best bid" Gf . interest by a prospective de

positary of school funds' would not necessarily be 

the highest bid, but, looking to the solvency of the 

bidder, the bond tendered, and all the circumstanc

es surrounding the transaction, the safety and pres

ervation of the school fund, th@ "best bid" might 

be the lowest bid. Donna Independent School Dist. 

v. First State Bank of Donna (Tex. Civ. App.) 2Z1 
S. W. 974, 975. 

Where one covenants to use his "best endeavors," 

there is no breach if he i s  prevented by causes whol

ly beyond his control and without any default on 

his part. 7 H. & N. 92. 

The "best interests" of a child whose custody is 

in question has reference more particularly to the 

moral welfare ' than to mere comforts, benefits, or 

advantages that wealth can give. Jones v. Moore, 

61 Utah, 383, 213 P. 191, 194. Similarly, under a tes

tamentary trust to promote the best interests of 

sewing girls, the words "best interests" include not 

only the ,relief of poverty and distress, but may 

comprehend whatever aids to their welfare and ad

vancement, and enables them to establish themselves 

in life. Bowditch V. AttGrney General, 241 Mass. 

168, 134 N. E. 796, 800, 28 A.L.R. 713. The "best in

terests" of an estate mean the greatest or most ad

vantage or usefulness to such estate. Stockyards 

Nat. Bank of South Omaha v. Bragg, 67 Utah, 60, 
24'5 P. 966, 971. 

A contract to erect a building
' 

of the " best lum

ber" means the best lumber of which buildings are 

ordinarily constructed at that place. McIntire v. 

Barnes, 4 Col. 285. But a contract for future deliv

ery of the "best marketable corn" requires deliv

ery of the best grade of corn generally or usually 
dealt with in the markets of the country, and not 

merely in the markets in the immediate vicinity 
where delivery was to be made. Yontz v. McVean, 

202 Mo. App. 377, 217 S. W. 1000, 1002. 

BEST EV I D ENCE. Primary evidence, as 
distinguished from secondary ; original, as 
distinguished from substitutionary ; the best 
and highest evidence of which the nature of 
the case is susceptible, not the highest or 
strongest evidence which the nature of the 

BET 

thing t,o be proved admits of. A written in
strument is itself always regarded as the pri
mary or best possible evidence of its exist
ence and contents ; a copy, ,or the recolle,ction 
of a witness, would be secondary evidence. 
State v. McDonald, 65 Me. 467 ; EIiiott v. Van 
Buren, 33 M�ch. 53, 20 Am. Rep. 668 ; ,Scott, 
v. State, 3 Tex. App. 104 ; Gray v. Penh�nd, 2 
Sergo & R. (Pa.) 34 ; U. S. Sugar Refinery v. 
Allis Co., 56 ,Fed. 786, 6 C. C. A. 12i ; Manhat
tan Malting CO. V. Sweteland, 14 Mont. 269, 
36 P. 84. 

' 

"Best evidence"· , 01' "primary evidence" includes 

the best evidence which is available tOo a party and 

procurable under the existing situation, and all evi

dence falling short of such standard, and which 

in its nature suggests there is better evidence of the 

same fact, is "secondary evidence." Best v. Equi

table Life Assur. Soc. (MG. App.) 299 S. W. 118, 120. 
The best evidence of a fact is the testimony of a 

person who knows. State v. Normandale, 154 La. 

523, 97 SQ. 798, 799 (mother could testify to the date 

of her daughter's birth, as against an objection 

that the baptismal certificate or the registry was 

the best evidence). 

BEST I A L I TY. A sexual connection between 
a human being and a brute of the opposite 
sex. 

B oth bestiality and sodomy may be embraced by 

the term " crime against nature," as felony embrac

es murder, larceny, etc., though the term "crime 

against nature" (q. 11.) is perhaps more generally 

used in reference to sodQmy. Bt�ggery seems to in

clude both sodomy and bestiality. Ausman V. Veal, 

10 Ind. 356, 71 Am. Dec. 331. See Sodomy. 

BESTOW. To give, grant, confer, or impart ; 
not necessarily limited in meaning to "de
vise." Tillett V. Nixon, 180 N. C. 195, 104 S. 
E. 352, 355. 

BET. An agreement between two or more 
persons that a sum of money or other valu
able thing, to which all jointly contribute, 
shall become the sole property of one or some 
of them on the happening in the future of an 
event at present uncertain, or according as 
a question disputed between them is settled in 
one way or the other. Harris -v. White, 81 N. 
Y. 532 ; Rich v. State, 38 Tex. Cr. R. 199, 42 
S. W. 291, 38 L. R. A. 719 ; Jacobus v. Hazlett, 
78 Ill. App. 241 ; Shaw V. Clark, 49 Mich. 384, 
13 N. W. 786, 43 Am. Rep. 474 ; Alvord v. 
Smith, 63 Ind. 62. A contract with a mer
chant for holding a trade-increasing contest 
for prizes, whereby the contest promoter 
agreed that, if a certain per cent. of the year's 
sales did not amount to the face of the note 
given by the merchant, he would pay the de
ficiency in cash, did not amount to a "bet" or 
"wager," within the prohibition of St. 1917, 
§ 4538 (St. 1931, § 348.16). Steven v. Freund, 
169 Wis. 68, 171 N. W. 300, 301. 

The wager' of money or property on an in
cident by which one or both parties stand to 
win or lose by chance. Gilbert v. Berkheiser, 
157 Minn. 491, 196 N. W. 653 ; Common
wealth V. Sullivan, 218 Mass. 281, 105 N. E. 
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895, Ann. Cas. 1916B, 98 ; Carpenter v. Beal
McDonnell & Co. (D. C.) 222 F. 453, 460. 

In a "bet" or "wager" money belongs to the 
persons posting it, each of whom has a chance 
to win it, but, in the case of a "purse" or "pre
mium," money belongs to the person offering 
it, who has no chance to win it, but is certain 
to lose it. Toomey v. Penwell, 76 Mont. 166, 
245 P. 943; 945, 45 A. L. R. 993 (horse race, run 
for a reward offered by fair association, held 
not a gambling transaction). 

Bet and wager are synonymous terms, and are 
applied both to the contract of betting or wagering 
and to the thing o,r sum bet or wagered. For exam
ple, one bets or wagers, or �a,ys a bet or wager of 
so much, upon a certain result. But these terms 
cannot properly be applied to the act to be done, 
or event to happen, upon which the bet or wager is 
laid. Bets or wagers may be laid upon acts to be 
done, events to happen, or facts existing or to ex
ist. The bets or wagers may be illegal, and the 
acts, events, or f acts upon which they are laid may 
not be. Bets or wagers may be laid upon games, 
and things that are not games. Everything upon 
which a bet or wager 

'
may be laid is not a game. 

Woodcock v. McQueen, 11 Ind. 16 ; Shumate v. Com., 
15 Grat. (Va.) 660. 

BETT I NG BOOI{. A book kept for register
ing bets on the result of a race as operated 
on race track. In a broader sense, the " bet
ting book" is that book which enables the pro
fessional bettor to carry on his business, and 
to promote a race, and it includes the book, 
the making book and the bookmaker. State 
v. Austin, 142 La. 384', 76 So. 809, 810. 

B ETRAYAL. A "betrayal," as of a profes
sional secret on the part of a physician, sig
nifies a wrongful dIsclosure in violation of the 
trust imposed by the patient. Simonsen v. 
Swenson, 104 Neb. 224, 177 N. W. 831, 832, 9 
A. L. R. 1250. 

BETROTHED.  One who has exchanged 
promises to marry. The term may be synony
mous with "intended wife." Mace v. Grand 
Lodge, A. O. U. W. of Massachusetts, 234 
Mass. 299, 125 N. E. 569. 

BETROT H M ENT, . BETROTHAL. Mutual 
promise of marriage ; the plighting of troth ; 
a mutual promise or contract between a man 
and woman competent to make it, to marry 
at a future time. 

B ETTER DESC R I BED. More fully deline
ated or more fully pictured or painted. Katz
in v. Kruvant, 99 N. J. Eq. 619, 133 A. 516, 
517. 

BETTER EQU I TY. See Equity. 

B ETTERMENT. , An improvement put ' upon 
an estate which enhances its value more than 
mere repairs. The improvement may be ei
ther temporary or permanent. People v. Klee, 
282 Ill. ' 440, 118 N. E. 754, 757. The term is 
also applied to denote the additional value 
which an estate acquires in consequence of 
some public improvement, ' as laying out or 
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widening a street, etc. Union St. Ry. v. City 
of New Bedford, 253 Mass. 304, 149 N. E. 42, 
44 ; French v. New York, 16 How. Prac. (N. 
Y.) 220 ; Abell v. Brady, 79 Md. 94, 28 A. 817 ; 
Chase v. Sioux City, 86 Iowa, 603, 53 N. W. 
333. 

BETTERMENT ACTS. Statutes which pro
vide that a bona fide occupant of real estate 
making lasting improvements in good faith 
shall have a lien upon the estate recovered by 
the real owner to the extent that his improve
ments have increased the value of the land. 
Also called "occupying claimant acts." Jones 
v. Hotel Co., 86 F. 386, 30 C. C. A. 108. 

BETWEEN. As a measure or indication of 
distance, this word has the effect of excluding 
the two termini. Revere v. Leonard, 1 Mass. 
93 ; State v. Godfrey, 12 Me. 366 ; Louisville 
& N. R. Co. v. Loyd, 186 Ala. 119, 65 So. 153, 
158. But see Morris & E. R. Co. v. Central R. 
Co., 31 N. J. Law, 212. Similarly, u fran
chise to a street railway, requiring it to pave 
the space between the rails, did not require 
it to pave between double tracks nor to the 
ends , of the ties. Village of Grandville v. 
Grand Rapids, H. & C. , R. R., 225 Mich. 587, 
196 N. W. 351, 354, 36 A. L. R. 1464. 

If an act is to be done "between" two cer
tain days, it must be performed before the 
commencement of the latter day. In comput
ing the time in such a case, both the days 
named are to be excluded. Richardson v. 
Ford, 14 Ill. 333 ; Bunce v. Reed, 16 Barb. 
(N. Y.) 352 ; Fry v. Hoffman, 54 Ind. App. 
434, 102 N. E. 167, 168 ; Hodges v. Filstrup, 
94 Fla. 943, 114 So. 521, 522. But a clause in 
a contract of sale to the effect that the pur
chaser could require the vendor to repurchase 
between the fifth and sixth year from a cer
tain date means during the sixth year. Van 
Demark v. California Home Extension Ass'n, 
43 Cal. App. 685, 185 P. 866, 868. 

"Betwe€n" properly indicates division in 
halves, and refers to two, and not more. 
Branch v. De Wolf, 38 R. I. 395, 95 A. 857, 
861 ; Roelfs' Cousins v. White, 75 Or. 549, 147 
P. 753, 754 ; Rowley v. Currie, 94 N. J. Eq. 
606, 120 A. 653, 655. It is said, however, that 
such meaning is not commonly observed in 
ordinary writing and speech, Rogers v. 
Smith, 145 Ga. 234, 88 S. E. 963, 964, and the 
term may be equivalent to "among." This is 
often true in cases involving wills. In re 
Mays' Estate, 197 Mo. App. 555, 196 S. IW. 
1039, 1040 ; Courtenay v. Courtenay, 138 Md. 
204, 113 A. 717, 718 ; In re Fisk's Estate, 182 
Cal. 238, 187 P. 958. . 

In case of a devise to A. and B. "between 
them," these words create a tenancy in com
mon. Lashbrook v. Cock, 2 Mer. 70. 

Between equal equities the law m ust prevail. 
This is hardly of general application. 

BEVERAGE. A liquor or liquid for drinking. 
Commonwealth v. Sookey, 236 Mass. 448, 128 
N. E. 788, 11' A. L. R. 1230 ;

· State v. McMa-
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hon (Iowa) 211 · N . . W. 409, 410. Especially 
pleasant or refreshing drink, or a habitual 
one. Tennant v. F. C. Whitney & Sons, 133 
WaSh. 581, 234 P. 666, 670. This term is prop
erly used to distinguish a sale of liquors to 
be drunk for the pleasure of drinking, from 
liquors to be drunk in obedience to a phy
sician's advice, Com. v. Mandeville, 142 Mass. 
469, 8 N. E. 327 ; Falstaff Corporation v. AI
Jlen (D. C.) 278 F. 643, 645 ; or from a liq
uid which it is possible to swallow, but which 
is not reasonably palatable or fit for drink
ing, Tennant v. F. C. Whitney & Sons, supra. 
Thus, it is held that pure alcohol is not a 
" beverage" but a violent irritant. Chas. L. 
.Toy & Co. v. Carlson, 28 Idaho, 445, 154 P. 
640, 641. And the mere fact that a person, in 
order to gratify an inordinate appetite for in
toxicants,' may drink poisonous or noxious 
compounds or mixtures containing alcohol is 
not evidence that they are capable of being 
used as a "beverage," Simms v. State, 29 
Old. Cr. 172, 233 P. 494, 495. 

This term sometimes has a narrower mean
ing Signifying a drink artificially prepared. 
Climax Dairy Co. v. Mulder, 78 Colo. 407, 242 
P. 666, 669. 

BEWARED. O. Eng. Expended. Before 
the Britons and Saxons had introduced the 
general use of money, they traded chiefly by 
exchange of wares. ·Wharton. 

BEYOND SEA. Beyond the limits of the 
kingdom of Great Britain and Ireland ; out
side the United States ; out of the state. 

Beyond sea, beyond the four seas, beyond the 
seas, and out of the realm, are synonymous. Prior 
to the union of the two crowns of England and Scot
land, on the accession of James I . ,  the phrases "be
yond the four seas," "beyond the seas," and "out 
of the realm," signified out of the limits of the 
realm of England. Pancoast's Lessee v. Addison, 
1 Har. & J. (Md.) 350, 2 Am. Dec. 520. 

In Pennsylvania, it has been construed to mean 
" without the limits of the United States," which 
approaches the literal signification. Ward v. Hal
lam, 2 Dall. 217, 1 L. Ed. 355 ; Id., 1 Yeates (Pa.) 
329 ; Green v. Neal, 6 Pet. 291, 300, 8 L. Ed. 402. 
The same construction has been given to it in Mis
souri. Keeton's Heirs v. Keeton's Adm'r, 20 Mo. 530. 
See Ang. Lim. §§ 200, 201. 

The term "beyond seas," in the proviso or sav
ing clause of a statute of limitations, is equivalent 
t.o without the limits of the state where the statute 
is enacted ; and the party who is without those 
limits is . entitled to the benefit of the exception. 
Faw v. Roberdeau, 3 Cranch, 174, 2 L. Ed. 402 ; Mur
ray v. Baker, 3 Wheat. 541, 4 L. Ed. 454 ; Shelby v. 
Guy, 11 Wheat. 361, 6 L. Ed. 495 ; Piatt v. Vattier, 
1 McLean, 146, Fed. Cas. No. 11,117 ; Forbes' Adm'r 
v. Foot's Adm'r, 2 M.cCord (S. C.) 331, 13 Am. Dec. 
732 ; Wakefield v. Smart, 8 Ark. 488 ; Denham v. 
Holeman, 26 Ga. 182, 71 Am. Dec. 198 ; Galusha v. 
Cobleigh, 13 N. H. 79. 

B I AS. Inclination ; bent ; prepossession ; a 
preconceived opinion ; a predisposition to de
cide a cause or an issue in a certain way, 
which does not leave the mind perfectly open 
to conviction. Maddox v. State, 32 Ga. 587, 
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79 Am. Dec. 307 ; Pierson v. State, 18 Tex. 
App. 558 ; Hinkle v. State, 94 G�. 595, 21 S. 
E. 601 ; Commonwealth Tobacco Co. v. AlIi·· 
ance Ins. Co., 238 Mass. 514, 131 N. E. 213, 
214. "Bias" as applied to competency of ju
rors, is synonymous with partia:lity. Smith 
v. Allbright (Tex. Civ. App.) 279 S. W. 852, 
855. 

This term is not synonymous with "prejudice." 
By the use of this word in a statute decla.ring dis
qualification of jurors, the legislature intended to 
describe another and somewhat different ground of 
disqualification. A man cannot be prejudiced 
against another without being biased against him ; 
but he may be biased without being prejudiced. Bi
as is "a particular influential power, whiCh sways 
the judgment ; the inclination of the mind towards 
a particular object." It is not to be supposed that 
the legislature expected to secure in the juror a 
state of mind absolutely free from all inclination 
to one side or the other. The statute means that, 
although a juror has not formed a judgment for or 
against the p risoner, before 

'
the evidence is heard 

on the trial, yet, if he is under such an influence 
as so sways his mind to the one side or the other 
as to prevent his deciding the cause according to 
the evidence, he is incompetent. Willis v. State, 12 

Ga. 444 ; Littrell v. State, 22 Ok!. Cr. 1, 209 P. 184, 
186. "Prejudice" imports the formation of a fixed 
anticipatory judgment as contradistinguished from 
those opinions which may yield to evidence. Tem
ples v. Central of Georgia Ry. Co., 15 Ga. App. 115, 
82 S. E. 777, 780. 

Actual bias consists in the existence of a state of 
mind on the pa,rt of the juror which satisfies the 
court, in the exercise of a sound discretion, that the 
juror cannot try the issues impartially and with
out prejudice to the substantial rights of the party 
challenging. Crawford & Moses' Dig. (Ark.) § 3159 : 

State v. Chapman, 1 S. D. 414, 47 N. W. 411, 10 L. 
R. A. 432 ; People v. McQuade, 110 N. Y. 284, 18 N. 
E. 156, 1 L. R. A. 273 ; People v. Wells, 100 Cal. 22.7, 
34 P. 718. 

As to the bias of judges, see Saunders v. Piggly 
Wiggly Corporation (D. C.)  1 F. (2d) 582, 584 ; State 
v. Waterman, 210 P. 208, 210, 36 Idaho, 259. 

B I BLE. See Family Bible. 

B I CAMERAL SYSTEM. A term applied by 
Jeremy Bentham to the division of a legis
lative body into two chambers, as in the Unit
ted States government. 

B I D. An offer by an intending purchaser to 
pay a designated price for property which is 
about to be sold at auction. U. S. v. Vestal 
(D. C.) 12 Jj". 59 ; Payne v. Cave, 3 Term, 149 ; 
I!Jppes v. Railroad Co., 35 Ala. 56. See Chill
ing .a sale. 

An offer to perform a contract for work and 
labor or supplying materials at a specified 
priee. 

Similarly, an offer to do any of various oth
er acts, as the payment by a bank of a par
ticular rate of interest for the privilege of be
coming ba depositary of county funds. Casey 
v. Independence County, 109 Ark. 11, 159 S. 
W. 24, 25, Ann. Cas. 1915C, 1008. A "bid" for 
bonds is no more nor less than a proposition. 
Joint School Dist. No. 132 in Major County 
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and Alfalfa County v. Dabney, · 127 Ok!. 234, 
260 P. 486, 491. 

-Bid in.  Property sold at auction is said to 
be " bid in" by the owner or an incumbrancer 
or some one else who is interested in it, when 
he attends the sale and makes the successful 
bid. 

-Bid off. One is said to "bid off" a thing 
when he bids for it at an auction sale, and it 
is knocked down to him in immediate succes
sion to the bid and as a consequence of it. 
Eppes v. Railroad Co., 35 Ala. 56 ; Doudna v. 
Harlan, 45 Kan. 484, 25 Pac. 883. 

-Bidder. One who makes a bid. One who 
offers to pay a specified price for an article 
offered for sale at a public auction. Webster 
v. Fren-ch, 11 Ill. 254. As to "Responsible bid
der" see that title. 

-Biddings. Offers of a designated price for 
goods or other property put up for sale at auc
tion. 

-By-bidding. In the law relating to sales by 
auction, this term is equivalent to "puffing." 
The practice consists in making fictitious bids 
for the property, under a secret arrangement 
with the owner or auctioneer, for the purpose 
of misleading and stimulating other persons 
who are bidding in good faith. 

-Competitive bidding .  "Competitive bidding" 
means that the coundl must by due advertise
ment give opportunity for everyone to bid, 
but does not mean that more than one bid 
must be submitted. Blanton v. Town of Wal
lins, 218 Ky. 295, 291 S. W. 372, 375. The 
term means bidding upon the same undertak
ing, upon the same material items in the sub
ject-matter, upon the same thing. Leininger 
v. Ward, 126 Okl. 114, 258 P. 863, 864. 

-Upset bid .  A bid made after a judicial sale, 
but before the successful bid at the sale has 
been confirmed, larger or better than such 
successful bid, and made for the purpose of 
upsetting the sale and securing to the "upset 
bidder" the privilege of taking the property 
at his bid or competing �t a new sale. Yost 
v. Porter, 80 Va. 858. 

B I DAL, or B I DALL. An invitation of friends 
to drink ale at the house of some poor man, 
who hopes thereby to be relieved by charita
ble contribution. It is something like "house
warming," i. e., a visit of friends to a person 
beginning to set up housekeeping. Wharton. 

B I ELB R I EF. Germ. In European maritime 
law. A document furnished by the builder 
of a vessel, containing a register of her ad
measurement, particularizing the length, 
breadth, and dimensions of every part of the 
ship. It sometimes also contains th� terms 
of agreement between the party for whose ac
count the ship is built, and the Ship-builder. 
It has been termed in English the "grand bill 
of sale;;" tn lrrench, "con'trftt ae cOftstructUm 
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ou ae la vente a'un vaisseau," and corre
sponds in a great degree with the English, 
French, and American "register," (q. v.,) being 
an equally essential document to the lawful 
ownership of vessels. Jac. Sea Laws, 12, 13, 
and note. In the Danish law, it is used to de
note the contract of bottomry. 

B I ENES. Sp. In Spanish law. Goods ; prop
erty of every description, including real as 
well as personal property ; all things (not be
ing persons) which may serve for the uses of 
man. Larkin v. U. S., 14 Fed. Cas. 1154. 

-Bienes com unes. Common property ; those 
things which, not being the private property 
of any person, are open to the use of all, such 
as the air, rain, water, the sea and its beaches. 
Lux v. Raggin, 69 Cal. 255, 315, 10, Pac. 707. 

-Bienes gananciales. A species of community 
in property enjoyed by husband and wife, the 
property being divisible equally between them 
on the dissolution of the marriage ; does n@lt 
include what they held as their separate 
property at the time of contracting the mar
riage. Welder v. Lambert, 91 Tex. 510, 44 
S. W. 281. 

-Bienes publ icos. Those things which, as to 
property, pertain to the people or nation, and, 
as to their use, to the individuals of the ter
ritory or district, such as rivers, shores, ports, 
and public roads. Lux v. Raggiu, 69 Cal. 315, 
10 P. 707. 

B I ENN I ALLY. This term, in a statute, sig
nifies, not duration of time, but a period for 
the happening of an event ; once in every two 
years. People v. Tremain, 9 Hun (N. Y.) 576 ; 
People v. Kilbourn, 68 N. Y. 479. 

B I ENS. 
I n  English Law 

Property of every description, except es
tates of freehold and inheritance. Sugd. 
Vend. 495 ; Co. Litt. 119b. 

I n French Law 

This term includes all kinds of property, 
real and personal. Biens are divided into 
biens meubles, movable. property ; and biens 
immeubles, immovable property. The dis
tinction between movable and immovable 
property is recognized by the continental jur
ists, and gives rise, in the civil as well as in 
the common law, to many important · distinc
tions as to rights and remedies. Story, Confl. 
Laws, § 13, note 1. Castle v. Castle (C. C. A.) 
267 F. 521, 523. 

B I GA, or B I GATA. A cart or chariot drawn 
with two horses, coupled side to side ; but it is 
said to be properly a cart with two wheels, 
sometimes drawn by one horse ; and in the 
ancient records it is used for any cart, wain, 
or wagon. Jacob. 

-

BIGAMUS. In the civillaw. A man who was 
twice married :; one· who at different times 
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and sueeessively bas married . two wives. 4: 
Inst. 88. One who has two wives living. One 
who marries a widow. 

U sed in ecclesiastical matters as a reason 
for denying benefit of the clergy. Termea de 
la Ley. 

Bigamus seu trigamus, eto., est qui diversis tem-. 
poribus et successive duas seu tres uxores ha
buit. 4 Inst. 88. A bigamus or trigamus, etc., 
is one who at different times and successively 
has married two or three wives. 

B I GAMY. The criminal offense of willfully 
and knowingly contrading a second marriage 
(or going through the form of a second mar
riage) while the first marriage, to the knowl� 
edge of the offender, is still subsisting and un
dissolved. Com. v. McNerny, 10 Phila. (Pa.) 
207 ; Gise v. Com., 81 Pa. 430 ; Scoggins v. 
State, 32 Ark. 213 ; Cannon v. U. S., 116 U. S. 
55, 6 Sup. Ct. 287, 29 L. Ed. 561 ; Allen v. 
State, 17 Ga. App. 431, 87 S. E. 681, 682 ; Peo
ple v. Manfredonio, 191 N. Y. S. 748, 117 Misc. 
632, 39 N. Y. Cr. R. 41. 

The state of a man who has two wives, or 
of a woman who has two husbands, living 
at the same time. State v. Lindsey, 26 N. M. 
526, 194 P. 877. 

The offense of having a plurality of wives 
at the same time is commonly denominated 
"polygamy ; "  but the name "bigamy" has been 
more frequently given to it in legal proceed
ings. 1 Russ. Crimes, 185. 

The use of the wore "bigamy" to describe this 

offense is well established by long usage, although 

often criticized as a corruption of the true mean

ing of the word. Polygamy is suggested as the cor

rect term, instead of bigamy, to designate the of

fense of having a plurality of wives or husbands 

at the same time, and has been adopted for that 

purpose in the Massachusetts statutes. But as the 

substance of the offense is ma.rrying a second ' time, 

while having a lawful husband or wife living, with

out regard to the number of marriages that may 
have taken pla..ce, bigamy seems not an inappro

priate term. The objection to its use urged by 

B lackstone (4 Bl. Comm. 163) seems to be founded 

not so much upon considera.tions of the etymology 

of the word as upon the propriety of distinguishing 

the ecclesiastical offense termed "bigamy" in the 

canon law, and which is defined below, from the of

fense known as "bigamy" in the modern criminal 

law. The same distinction is carefully made by 

Lord Coke, (4 Inst. 88.) But, the GCclesiastical of� 

fense being now obsolete, this reason for substitut� 

ing polygamy to denote the crime here defined ceas

es to have weight. Abbott. 

In the canon law, the term denoted the of
fense committed · by an ecclesiastic who mar
ried �wo wives successively. It might be 
commItted either by marrying a second wife 
after the death of a first or by marrying a 
widow. 
B I GOT. An obstinate person, or one that is 
wedded to an opinion, in matters of religion, 
etc. 

BILINGUIS 

B I LAG I N·ES. By-laws '  of towns ; municipal 
laws. 

B I LAN. A term u!;!ed in Louisiana, derived 
from the French. A book in . which bankers, 
merchants, and trader� write a statement of 
all they owe and all that is due them ; a bal
ance-sheet. See Dauphin v. Soulie, 3 Mart. 
(N. S.) 446. 

B I LANC I IS D E F E R E N D I S. In English law. 
An obsolete writ addressed to a corporation 
for the carrying of weights to such a havenl 
tJiere to weigh the wool anciently licensed 
for transportation. Reg. Orig. 270. 

BI LATE RAL CONTRACT. A term, used 
originally in the civil law, but now generally 
adopted, denoting a contract in which both 
the contracting parties are bound to fulfill 
obligations reciprocally towards each other ; 
as a contract of sale, where one becomes 
bound to deliver the thing sold, and the other 
to pay the price of it. Montpelier Seminary 
V. Smith, 69 Vt. 382, 38 Atl. 66. 

"Every convention properly so called con
sists of a promise or mutual promises prof
fered and accepted. 'Where one only of the 
agreeing parties gives a promise, the conven
tion is said to be 'unilateral.' Wherever mu
tual promises are proffered and accepted, 
there are, in strictness, two or more conven
tions. �ut where the performance of either 
of the promises is made to depend on the per
formance of the other, the several conven
tions are commonly deemed one convention 
and the convention is then said to be 'bila ter� 
al.' " Aust. Jur. § 308. 

A contract executory on both sides Na
tional Surety Co. v. Oity of Atlanta, i02 S. 
E. 175, 1'76, 24 Ga. App. 732, and one which 
includes both rights and duties on each side 
Crane ke Oream Co. v. Terminal Freezing &, 
Heating Co., 128 A. 280, 282, 147 Md. 588, 39 
A. L. R. 1184. 

B I LGED. In admiralty law and marine in
surance. That state or condition of a vessel 

. in which water is freely admitted through 

,holes and breaches made in the planks of the 
bottom, occasioned by injuries, whether the 
ship's timbers are broken or not. Peele v. 
Insurance Co., 3 Mason, 27, 39, 19 Fed. Oas. 
103. 

B I L I NE. A word used by Britton in the 
sense of "collateral." En line biline, in the 
collateral line. Britt, c. 119. 

B I L I N G U IS. Of a double language . or 
tongue ; that can speak two languages. A 
term applied in the old books to a jury com
posed partly of Englishmen and partly of 
foreigners, which, by the English law, an 
alien party to a suit is, in certain cases, en
titled to ; more commonly called a "jury de 
medietate Unguce." 3 BI. Comm. 360 ; 4 
Steph. Comm. 422. 
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B I LL. A formal declaration, complaint, or 
statement of particular things in writing. 

As a legal term, this word has many mean
ings and applicatiOons" the more important of 
which are enumerated below. 

I .  A formal written statement of com plaint  
to a court of  j ustice 

In the ancient practice of the court of 
king's bench, the usual and orderly method 
of beginning an action was by a bill, or orig
inal bill, or plaint. This was a written state
ment of the plaintiff's cause of action, like a 
declaration Oor complaint, and always alleged 
a trespass as the ground of it, in order to 
give the court jurisdiction. 3 BI. Comm. 43. 

In Scotch law, every summary application 
in writing, by way of petition to the Court of 
Session, is called a "bill." Cent. Dict. 

-Bill chamber. In Scotch law. A depart
ment of the court Oof session in which petitions 
for suspension, interdict, etc., are entertained. 
It is equivalent to sittings in chambers in 
the English and American practice. Paters. 
Compo 

-Bill  of privilege. In old English law. A 
method of proceeding against attorneys and 
officers of the court not liable to arrest. 3 Bl. 
Comm. 289. 

-Bill of proof. In English practice. The 
name given, in the mayor's court of London, 
to a species Oof intervention by a third person 
laying claim to the subject-matter in dispute 
between the parties to a suit. 

2. A species of writ 

A formal written declaration by a court to 
its officers, in the nature of process. 

-Bil l  Qf M iddlesex. An old form of process 
similar to a capia8, issued out of the court 
of king's bench in personal actions, directed 
to the sheriff of the county of Middlesex, 
(hence the name,) and ,commanding him to 
take the defendant and have him before the 
king at Westminster on a day named, to 
answer the plaintiff's complaint. State v. 
Mathews, 2 B rev. (S. C.) 83 ;  Sims v. Alder
son, 8 Leigh (Va.) 484. 

3. A formal written petition , 

To a superior court for action to be taken 
in a cause already determined, or a reCOord or 
certified account of the proceedings in such 
action or some portion thereof, accompanying 
such a petition. 

-Bill of advocation. In Scotch practice. A 
bill by which the judgment of an inferior 
court is appealed from, or brought under 
review of a superior. Bell. 

..... BiII of certiorari. A bill, the object of which· 
is to remove a suit in equity . from some in� 
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of some alleged incompetency of the inferior 
court, or some injustice in its proceedings. 
Story, Eq. PI. (5th Ed.) § 298. 

-Bill of exceptions. A formal statement in 
writing of the objections or exceptions taken 
by a party during the trial of a cause to the 
decisions, rulings, or instructions of the trial 
judge, stating the objection, with the facts 
and circumstances on which it is founded .  
and, i n  order to attest its accuracy, signed 
and sealed by the judge ; the object being to 
put the controverted rulings or decisions UPOon 
the record for the information Oof the appel
late court. Ex parte Crane, 5 Pet. 193, 8 L. 
Ed. 9·2 ; Galvin v. State, 56 Ind. 56 ; Coxe 
v. Field, 13 N. J. Law, 218 ; Sackett v. Mc
Cord, 23 Ala. 854 ; Fidelity & Deposit Co'. of 
Maryland v. Manatee County, 83 So. 268, 269, 
78 Fla. 470 ; Buessel v. United States (C. C. 
A.) 258 F. 811, 815. It is designed to preserve 
and make a part of the record proceedings 
not otherwise of record. Yott v. Yott, 100 N. 
E. 902, 903, 257 Ill. 419 ; Hinton Milling Co. 
v. New River Milling Co., 88 S. E. 1079, 1082, 
78 W. Va. 314. It is only that part of the 
proceedings not embraced in the judgment 
roll. Nave v. Central Life Ins., 238 P. 424, 
113 OkI. 76. When the ends of justice re
quire it, the terms "bill of exceptions" and 
"statement of case" �Te regarded as synony
mous. Bell v. Fee Title Co., 231 P. 598, 599, 
69 Gal. App. 4317. 

"Bill of exceptions" and "transcripts of evidence," 
however, are clearly distinguishable. The latter 
may contain no objection or exception, and nothing 
other than the evidence introduced on the trial ; 
the former is, strictly speaking, only a record which 
points out alleged errors committed below in rela
tion to evidence as well as other things. Broad
way & Newport Bridge Co. v. Commonwealth, 190 
S. W. 715, 719, 173 Ky. 165. 

4. I n  equity practice , 

A formal written complaint, in the nature 
of a petition, addressed by a suitor in chan
cery to the chancellor or to a court of equity 
or a court having equitable jurisdiction, show
ing the names of the parties, stating the facts 
which make up the case and the complain
ant's allegations, averring that the acts dis
closed are contrary to equity, and praying for 
process and for specific relief, or fo'r such 
relief as the circumstances demand. U. S. 
v. Ambrose, 108 U. S. 336, 2 Sup. Ct. 682, 27 
L. Ed. 746 ; Feeney v. Howard, 79 Cal. 525, 
21 Pac. 984, 4 L. R. A. 826, 12 Am. St. Rep. 
162 ; Sharon v. Sharon, 67 Cal. 185, 7 Pac. 
456. 

Bills are said to be original, not original, or 
in the na.ture of original bills. They are orig
inal when the circumstances constituting the 
case are not already before the coart, and re-· 
lief is demanded, 001' the bill is filed for a 
subsidiary . purpose. 

ferior court tOo the court of chancery, or some -Bill for a new trial. A bill in equity in 
other superior court of equity, on account which the specific relief asked is an injunc-
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tion against the executi()n ' of a judginent ren
del�ed at law, and a· new trial in the action, 
on account of some fact which would render 
it inequitable to enforce the judgment, but 
which was not available to the party on the 
trial at law, or which he was prevented from 
presenting by fraud or accident, without con
current fraud or negligence on his own part; 

-Bill for foreclosure. One which is filed by a 
mortgagee against the mortgagor, for the pur
pose of having the estate sold, thereby to ob
tain the sum mortgaged on the premises, with 
interest and costs. 1 Madd. Ch. Pl'. 528. 

-Bill in nature of a bi l l  of review. A bill in 
equity, to obtain a re-examination and re
versal of a decree, filed by one who was not 
a party to the original suit, nor bound by 
the decree. 

-Bill in nature of a, b i l l  of revivor. Where, 
on the abatement of a suit, there is such a 
transmission of the interest of the incapaci
tated party that the title to it, as well as the 
person entitled, may be the subject of litiga
tion in a court of chancery, the suit cannot be 
continued by a mere bill of revivor, but an 
original bill up.on which the title may be 
litigated must be filed. This is called a "bill 
in the nature of a bill of revivor." It is 
founded on privity of estate or title by the 
act of the party. And the nature and . opera
tion of the whole act by which the privity is 
created is open to controversy. Story, Eq. 
PI. §§ 378-380 ; 2 Amer. & Eng. Enc. Law, 
271. 

-Bill in nature of a supplemental bi l l .  A bill 
filed when new parties, with new interests, 
arising from events happening since the suit 
was commenced, are brought before the 
court ; wherein it differs from a supple
mental bill, which is properly applicable to 
those cases only where the same parties or 
the same interests remain before the court. 
Story, Eq. PI. (5th Ed.) § 345 et seq. 

-Bill in nat u re of interpleader. See Bill of 
Interpleader. 

-Bill of conformity. One filed by an exe,cutor 
or administrator, who finds the affairs of the 
deceased so much involved that he cannot 
safely administer the estate except under the 
direction of a court of chancery. This bill is 
filed against the creditors, generally, for the 
purpose Qf having all their claims adjusted, 
and procuring a final decree settling the or
der of payment of the assets. 1 Story, Eq. 
.Tur. § 440. 

-Bill  of d iscove,ry. A bill in equity filed to 
obtain a discovery of facts resting in the 
knowledge of the defendant, or of deeds or 
writings, 0'1' other things in his custody or 
powel'. Story, Eq. PI. (5th Ed.) § 311 ; ·Wright 
V. Superior Court, 139 Cal. 469, 73 Pac. 145 ; 
EYerson v. Assur. Co. (C. C.) 68 F. 258 ; State 
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V� Savings C()., 28 Or; 410, 43 P; 162 ; Camp
bell y. Knight, 92 Fla. 246, 109 So. 5717, 579. 

..... BiII of i nformation. Where a suit is institut
ed on behalf of the crown O'r government, or 
of those of whom it has the custody by virtue 
of its prerogative, or whose rights are under 
its parti,cular prO'tection, the matter of com
plaint is offered to' the court by way O'f in
formation by the attorney or solicitor general, 
instead of by petition. Where a suit im
mediately conce'rns the crown or government 
alone, the proceeding is purely by way of in
formation, but, where it does not do so im
mediately, a relator is appointed, who is an
swerable for costs, etc., and, if he is interested 
in the matter in connection with the crown 
or government, the proceeding is by informa
tion and bill. Informations differ from bills 
in little more than name and form, and the 
same rules are substantially applicable to 
both. See Story, E·q. PI. 5 ;  1 Daniell, Ch. Pl'. 
2, 8, 288 ; 3 Bl. Comm. 2'61. 

-Bill  of interpleader. The name of a bill in 
equity to obtain a settlement of a question 
of right to money or other property adversely 
claimed, in which the party filing the bill has 
no interest, although it may be in his hands, 
by compelling such adverse claimants to liti
gate the right or title between themselves, 
and relieve him from liability 0'1' litigation. 
Van Winkle v. Owen, 54 N. J. Eq. 253, 34 A. 
400 ; Wakeman v. Kingsland, 46 N. J. Eq. 
113, 18 A. 680 ; Gibson v. Goldthwaite, 7 Ala. 
281, 42 Am. Dec. 592 ; Lowry v. Downing Mfg. 
Co., 74 So. 525, 526, 73 Fla. 535 ; Republic 
Casualty Co. v. Fischmann, 134 A. 179, 180, 
99 N . .T. Eq. 758. 

The only distinction between a "bill of interplead
er" and a bill in the nature of interpleader is that 
in the latter the plaintiff may claim an interest, 
while in the former he cannot. Winemiller v. Stew
art, 257 P. 288, 289, 125 Okl. 2.30. 

-Bill  of peace. One whi-ch is filed when a 
person has a right which may be controverted 
-by various persons, at different times, and by 
different actions. Chicago Auditorium Ass'n 
v. Cramer (D. C.) 8 F.(2d) 998, 1004 ; Smith 
v. Cretors, 164 N. W. 338, 340, 181 Iowa 189 ; 
Ritchie v. Dorland, 6 Cal. 33 ; Murphy v. 
Wilmington, 6 Houst. (Del.) 108, 22 Am. St. 
Rep. 345 ; Eldridge v. Hill, 2 .Tohns. Oh. (N. 
Y.) 281 ; Randolph v. Kinney, 3 Rand. (Va.) 
395. 

-Bill of review. One which is brought to 
have a decree of the court reviewed, correct
ed, or reversed. Dodge v. Northrop, 48 N. W . 
505, 85 Mich. 243. It is in the nature of a 
writ of error. Rubin v. Midlinsky, 158 N. 
111 395, 327 Ill. 89. 

The object of a "bill of review" and of a bill in 
nature of a bill of review in the old chancery prac
tice was to procure a reversal, modification, or ex
planation of a decree in a former suit. Barz v. Saw
yer, 141 N. W. 319, 321, 159 Iowa, 481. 

A "bill of review," or a bill in the nature of a 
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bill of review, are of three classes : those for er
ror appearing on the face of the record, those for 
newly discovered evidence, and those for fraud im
peaching the original transaction. Moore v. Shook, 
114 N. Eo. 592, 593, 276 Ill. 47. Such bills are peculiar 
to courts of equity at common law. Satterwhite v. 
State, 231 S. W. 886, 887, 149 Ark. 1�7. 

-Bil l  of revivor. One which is brought to 
continue a suit which has abated before its 
final -consummation, as, for example, by 
death, or marriage of a female plaintiff. 
Clarke v. Mathewson, 12 Pet. 164, . 9  L. Ed. 
1041 ; Brooks v. Laurent, 98 Fed. 647, 39 
C. C. A. 201. 

-Bill of revivor and supplement. One which is 
a compound of a supplemental bill and bill of 
revivor, and not only continues the suit, which 
has abated by the death of the plaintiff, or the 
like, but supplies any defects in the original 
bill arising from subsequent events, so as to 
entitle the, party to relief on the whole merits 
of his case. Mitf. Eq. PI. 32, 74 ; Westcott 
'V'. Cady, 5 Johns. Ch. (N. Y.) 342, 9 Am. Dec. 
306 ; Bowie v. Minter, 21 Ala. 411. 

-Bill qu ia timet. A bill invoking the aid of 
equity "because he fears," that is, because 
the complainant apprehends an injury to his 
property rights or interests, from the fault 
or neglect of another. Such bills are enter
tained to guard against possible or prospec
tive injuries, and to preserve the means by 
which existing rights may be protected from 
future or contingent violations ; differing 
from injunctions, in that the latter correct 
past and present or imminent and certain in
juries. Bisp. Eq. § 568 ; 2 Story, Eq. JUl'. 
� 826 ; Bailey v. Southwick, 6 Lans. (N. Y.) 
364 ; Bryant v. Peters, 3 Ala. 169 ; Randolph 
V. Kinney, 3 Rand. (Va.) 398 ; Chicago 
Auditorium Ass'n v. Cramer (D. C.) 8 F.(2d) 
998, 1005. 

-Bill to carry a decree into execution.  One 
which is filed when, from the neglect of par
ties or some other cause, it may become im
possible to carry a decree into execution 
without the further decree of the court. 
Hind, Ch. Pl'. 68 ; Story, Eg. PI. § 42. 

-Bill to perpetuate testimony. A bill in equity 
filed in order to procure the testimony of wit
nesses to be taken as to some matter not at 
the time before the courts, but which is like
ly at some future time to be in litigation. 
Story, Eq. PI. (5th Ed.) § 300 et seq. 

-Bil l  to quiet possession and title. Also 
called a bill to remove a cloud on title (q. v.), 
and though sometimes classed with bills quia 
tinwt or for the cancellation of void instru
,ments, they may be resorted to in other cases 
when the complainant's title 'is clear and 
there is a cloud to be removed ; Mellen v. Iron 
Works, 131 U. �. 352, 9 Sup� Ct. 781, 33 L. 
Ed. 178 ; Emig v. Frank P. , Miller Corpora
tion, 214 N. W. 144, 145, 238 Mich: 695 ; 
Johnston '1. Kramer Bros. & Co� (D. C.>. 203 

218 

F. 733, 742 ; Alberts v. Steiner, 211 N. W. 
46, 48, 237 Mich. 143 ; Maguire v. City of Ma
comb, 127 N. E. 682, 686, 293 Ill. 441. 

-Bill to suspend a decree. One brought to 
avoid or suspend a decree under special cir
cumstances. 

-Bill to take testimony de bene esse. One 
which is brought to take the testimony of 
witnesses to a fact material to the prosecu
tion of a suit at law which is actually com
menced, where there is good cause to fear 
that the testimony may otherwise be lost be
fore the time Qf trial. 2 Story, Eq. Jur. § 
1813, n. 

-Class bi l l .  A taxpayer's bill to enjoin a 
borough from borrowing money for street im
provements is essentially a "class bill," and 
can be filed only by the common consent of 
all the taxpayers of the borough. Schlanger 
v. Borough of West Berwick, 104 A. 764, 261 
Pa. 605. 

-Cross-bil l .  One which is brought by a de
fendant in a suit against a plaintiff in or 
against other defendants in the same suit, or 
against both, touching the matters in ques
tion in the original bill. Story, Eq. PI. § 389 ; 
Mitf. Eq. PI. SO. A cro'ss-bill' is a bill brought 
by a defendant against a plaintiff, or other 
parties in a former bill depending, touching 
the matter in question in that bill. It is 
usually brought either to obtain a necessary 
discovery of facts in aid of the defense to the 
original bill, or to obtain full relief to all par
ties in reference to the matters of the original 
bill. It is to be treated as a mere auxiliary 
suit. Shield� v. Barrow, 17 How. 144, 15 L. 
Ed. 158 ; Kidder v. Barr, 35 N. H. 251 ; 
Blythe v. Hinckley (C. C.) 84 Fed. 234. A 
cross-bill is a species of pleading, used ' for 
the purpose of obtaining a discovery neces
sary to the defense, or to obtain some relief 
founded on the collateral claims of the par
ty defendant to the original suit. Tison v. 
Tison, 14 Ga. 167. Also, if a bill of exchange 
or promissory note be given in consideration 
of another bill or notic�, it is called a "cross" 
or "counter" bill or note. See, generally, 

. Lovett v. Lovett, 93 Fla. 611, 112 So. 768, 1777 ; 
Lovell V. Latham & Co. (D. C.) 211 F. 374, 
378 ; Atlanta Northern Ry. Co. v. Harris, 93 
S. E. 210, 212, 147 Ga. 214 ; Smith v. Weeks, 
147 N. E. 676, 678, 252 Mass. 244 ; McDowell 
v. Hunt Contracting Co., 181 S. W. 680, 681, 
133 Tenn. 437 ; Magruder v. Hattiesburg 
Trust & Banking Co., 67 So. 485, 488, 108 
Miss. 8517 ; Brundage v. Knox, 117 N. E. 123, 
132, 279 Ill. 450 ; Landon v. Public Utilities 
Commission of Kansas (D. O.) 234 F. 152, 167. 

-Supplemental bi l l� A bill to bring before 
the court matters arising after the filing of 
the original hill or not then known to com
plainant. Puget Sound, Power & Light Co. v. 
City of Seattle (C. C. &) 5 F.(2d) 393, mod 
(D. C�) 300 F .. 441, 443; � See Bill in nature 
'Of ,  a supplemental bill. 
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5� I n  legislation and constitutional law 

The word moons a draft of an act of the 
legislature before it becomes a law ; a pro
posed or projected law. A draft of an act 
presented to the legislature, but not enacted. 
Hubbard v. Lowe (D. C.) 226 F. 135, 137. 
The word "bill" may mean the bill as it 
is first introduced in one of the houses of the 
legislature, or it may refer to it at any time 
in any of its stages until finally passed. Peo
ple v. Brady, 105 N. E. 1, 4, 262 Ill. 578. An 
act is the appropriate term for it, after it 
has been acted on by, and passed by, the leg
islature. Herbring v. Brown, 180 P. 328, 330, 
92 Or. 176 ; Southwark Bank v. Comm., 26 
Pa. 450 ; Sedgwick County CO'm'rs v. Bailey, 
13 Kan. 608 ; May v. Rice, 91 Ind. 549 ; State 
v. Hegeman, 2 Pennewill (Del.) 147, 44 A. 621. 
Also a special act passed by a legislative 
body in the exercise of a quasi judicial power. 
Thus, bills of attainder, bills of pains and 
penalties, are spoken of. 

-Bill of attainder. See Attainder. 

-Bill of indemnity. In English law. An act 
of parliament, passed every session until 
1869, but discontinued in and after that year, 
as having heen rendered unnecessary by the 
passing of the promissory O'aths act, 1868, for 
the relief of thO'se whO' have unwittingly or 
unavoidably neglected to take the necessary 
oaths, etc., required for the purpose of quali
fying them to hold their respective offices. 
Wharton. 

-Bill of pains and penalties. A special act of 
the legislature which inflicts a punishment, 
less than death, upon persons supposed to be 
guilty of treason or felony, without any con
viction in the ordinary course of judicial pro
ceedings. It differs from a bill of attainder 
in this : that the punishment inflicted by the 
latter is death. 

�Private bil l .  One dealing only with a matter 
of private personal or local interest. Lowell, 
Gov. of Eng. 266. All legislative bills which 
have for their object some particular or 
private interest are so termed, as distin
guished from such as are for the benefit of 
the whole community, which are thence 
termed "public bills." See People v. Chautau
qua County, 43 N. Y. 17. 
-Private b il l · office. See Private. 

-Private member's bi l l .  One of a public na-
ture introduced by a private member ;-dis
tinguished from a private bill, which is one 
dealing only with a matter of private per
sonal or local interest. Lowell, Gov. of Eng. 
2G6. 

6. A solem n  and formal legislative declaration 
of popular rights and l iberties 

Promulgated on certain extraordinary oc
casions, as the famous Bill of nights in 
E3nglish history. 

BIU. 

... SUI of rights. A formal and emphatic leg
islative assertion and declaration of popular 
rights and liberties usually promulgated upon 
a change of government ; particularly the 
statute 1 W. & M. St. 2, c. 2. Also the sum
mary of the rights and liberties of the people, 
or of the principles of constitutional law 
deemed essential and fundamental, contained 
in many of the American sta.te constitutions. 
Eason v. State, 11 Ark. 491 ; Atchison St. 
R. Co. v. Missouri Pac. R. Co., 31 Kan. 661, 
3 Pac. 284 ; Orr v. Quimby, 54 N. H. 613. 

7. I n  the law of contracts 

. An obligation ; a deed, whereby the obligor 
acknowledges himself to owe to the obligee a 
certain sum of money or some other thing. 

- It may be indented or poll, and with or with
out a penalty. 

-Bill obligatory. A bond absolute for the pay
ment of money. It is called also a "single 
bill," and differs from a promissory note only 
in having a seal. See Bill penal. Bankl v. 
Greiner, 2 Sergo & R. (Pa.) 115. 

-Bill of debt. An ancient term including 
promissory notes and bonds for the payment 
of money. Com. Dig. "Merchant," F. 2. 

-Bill penal.  A written obligation by which a 
debtor acknowledges himself indebted in a 
certain sum, and binds himself for the pay
ment thereof, in a larger sum, called a "pen
alty." Bonds with conditions have super
seded such bills in modern pra·ctice. They 
are sometimes called bills obligatory, and 
are properly so called ; but every bill ob
ligatory is not a bill penal. Comyns. Dig. 
Obligations, D ;  Cro. Car. 515. See 2 Ventr. 
100, 198. 

-Bill single. A written promise to pay to a 
person or persons named a stated sum at a 
stated time, without any condition. When 
under seal, as is usually the case, it is some
times called a '.'bill obligatory," (q. 1).) It dif
fers from a "bill penal," (q. '/J.,) in that it ex
presses no penalty. 

A "bill single" under seal of the obligor was tech

nically distinct from a promissory note, although 

identical in form, so that a declaration on one was 

not supported by proof of the other ; but this law 
of variance has been abrogated by Code 1907, § 4963, 

declaring that the validity and negotiable charac

ter of an instrument are not affected by the fact 

that it bears a seal. Long V. Gwin, 80 So. 440, 441, 
202 Ala. 358. 

8. I n  com mercial law 

A written statement of the terms of a con
tract, or specification of the items of a 
transaction or of a demand ; also a general 
name for any item of indebtedness, whether 
receivable or payable. 

Accounts for goods sold, services rendered, 
or work done. Newman V. San Antonio Trac
tion Co. (Tex. Civ. App.) 155 S. W. 688, 690. 
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As used in a lease providing that all "bills" of 

whatever nature should be chargeable against les
see, taxes were not necessarily included in term 
"bills" which would more appropriately include as
sessments for street and sidewalk improvements. 
McClure Realty & Investment Co. v. Eubanks, 129 
S. E. 669, 34 Ga. App. 391. 

As a verb: as generally and customarily 
used in commer,cial transactions, "bill" is 
synonymous with "charge" or "invoice." 
George M. Jones Co. v. Canadian Nat. R. Co. 
(D. C.) 14 F.(2d) 852, 855. 

-Bill-book. In mercantile law. A book in 
which an account of bills of exchange and 
promissory notes, whether payable or receiv
able, is stated. 

-Bill-head. A printed form on which mer
chants and traders .make out. their bills and 
render accounts to their customers. 

-Bill of lading. In common law. The writ
ten evidence of a contract for the carriage 
and delivery of goods sent by sea for a certain 
freight. Mason v. Lickbarrow, 1 H. Bl. 359. 
A written memorandum, given by the person 
in command of a merchant vessel, acknowl
edging the receipt on board the ship of certain 
specified goods, in good order or "apparent 
O"ood order," which he undertakes, in con sid
:ration of the payment of freight, to deliver 
in like good order (dangers of the sea ex
cepted) at a designated place to the consignee 
therein named or to his assigns. Devato v. 
Barrels (D. C.) 20 Fed. MO ; Gage v. Jaqueth, 
1 Lans. (N. Y.) .210 ; The Delaware, 14 'Vall. 
596, 600, 20 L. Ed. 7179. The term is often 
applied to a similar receipt and undertaking 
given by a canier of goods by land. A bill 
of lading is an instrument in writing, signed 
by a carrier or his agent, describing the 
freight so a s  to identify it, stating the name 
of the consignor, the terms of the contract 
for carriage, and agreeing or directing that 
the freight be delivered to the order or as
signs of a specified person at tl specified place. 
See Civil Code Cal. § 2J.26-a ; Aman v. Dover 
& Southbound R. Co., 10'2 S. E. 39�, 393, 17� 
N. O. 310 ; Hines v. Scott, 248 S. W. 6-63, 
6604, 112 Tex. 506 ; Swift v. Davis, 193 N. Y. S. 
848, 849, 118 Misc. 205 ; L. L. Cohen & Co. v. 
Davis, 142 N. E. 75, 77, 247 Mass. 259 ; Omaha 
Elevator Co. v. Chicago, B. & Q. R. Co., 178 
N. W. 211, 213, 104 Neb. 566 ; Bank of Taiwan 
v. Union Nat. Bank of Philadelphia (C. C. A.) 
1 F.(2d) 65, 67 ; Wichita Falls Motor Co. v. 
Kerr S. S. Co., 107 So. 777, 778, 160 La. 992 ; 
Rudin v. King-Richardson Co., 143 N. E. 198, 
201. 311 Ill. 513. 

A olean bill of lading is one which con
tains nothing in the margin qualifying the 
words in the bill of lading itself. 61 Law 
T. 330 ; Creery v. Holly, 14 Wend. (N. Y.) 
26 ; Sayward v. Stevens, 3 Gray (Mass.) 97 ; 
The Governor Carey, 2 ·  Hask. 487, �"ed. Cas. 
No. 5,645a ; The Sarnia (0. C. A.) 278 F. 459, 
·certiorari denied Sarnia S. S. Co; v. De Vas-
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concellos, 258 U. S. 625, 42 S. Ct. 382, 66 L. 
Ed. 797. 

An order bill of lading is one in which it 
is stated that goods are consigned to order of 
any person named therein. Atlantic Coast 
Line R. Co. v. Roe, 91 Fla. 76,2, 109 So. 20-5, 
207. See, also, F. L, Shaw Co. v. Coleman 
(Tex. Civ. App.) 236 S. W. 178. 180 . 

.A. st1'aight bill of lading is one in which it 
is stated that goods are consigned to a speci
fied person. Atlantic Coast Line R. Co. v .  
Roe, 91 Fla. 1'762, 109 So.  205, 207. 

A through bill of lading is one by which n 
railroad contracts to transport over its own 
line for a certain distance carloads of mer
chandise or stock, there to deliver the same 
to its connecting lines to be transported to 
the pla:ce of destination at a fixed rate per 
carload for the whole distance. Gulf, C. & 
S. F. R. Co. v. Vaughn, 4 Willson, Ct. App. 
Tex. § 182, 16 S. W. 775. 

-Bil l  of parcels. .A. statement sent to the 
buyer of goods, along with the goods, ex
hibiting in detail the items composing the 
parcel and their several prices, to enable him 
to detect any mistake or omission ; an in
voice. 

-Bill of sale. In . contracts. A written agree
ment, formerly limited to one under seal, by 
which one person assigns or transfers his 
right to or interest in goods and personal 
chattels to another. Hull v. Ray, 80 Cal. 
App. 284, 251 P. 810, 812 ; Manufacturers' 
Finance Co. v. Boyd, 122 S. E. 496, 497, 128 
S. O. 339 ; Shemwell v. People, 161 P. 157, 
160, 62 Colo. 146. A "hill of sale" of per
sonal property intended as security for a 
debt has been held not to be a mortgage. Cog
gan v. Ward, 100 N. E. 336, 338, 215 Mass. 
13 (under recordhig statute). But see Perdue 
v. Griffin, 122 S. E. 713, 32 Ga. App. 100. 
An instrument by which, in particular, the 
property in ships and vessels is conveyed.  
Putnam v.  MeDonald, 72 Vt. 4,  47 A. 159 ; 
Young v. Stone, 61 App. Div. 364, 70 N. Y. S. 
558. See Grand bill of sale, infra. 

-Bill  payable. In a merchant's accounts, all 
bills' which he has accepted, and promissory 
notes which he has made, are called "bills 
payable," and are entered in a ledger ac
count under that name, and recorded in a 
book bearing the same title. See West Vir
ginia Pulp & Paper Co. v. Karnes, 120 S. E. 
321, 322, 137 Va. 1714. 

-Bill receivable. In a merchant's accounts, 
all notes, drafts, checks, etc., payable to him, 
or of which he is to receive the proceeds at a 
future date, are called "bills receivable," and 
are entered in a ledger-account under that 
name, and also noted in a book bearing the 
same title. State v. Robinson, 57 Md. 501. 

-BUl rendered. A bill . of ' items rendered by 
a creditor to his debtor ; an .  "account ren-
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dered," as distinguished from · "an account 
stated." Hill v. Hatch, 11 Me. 455.' -

-Grand bill of sale. ' In English law. The 
name of an instrument used for the transfer 
of a ship while she is at sea. An expression 
which is understood to refer to the instru
ment whereby a ship was originally trans
ferred from the builder to the owner, or first 
purchaser. 3 Kent, Comm. 133. 

9. I n the law of negotiable instruments 

A promissory obligation for the payment of 
money. 

Standing alone or without qualifying 
word�, the term is understood to mean a 
bank note, United States treasury note, or 
other piece of paper ci:rculating as money. 
Green v. State, 28 Tex. App. 493, 13 S. 'W. 
785 ; Keith v. Jones, 9 Johns. (N. Y.) 121 ; 
Jones v. Fales, 4 Mass. 252. 

BU,L 

-Foreign bill of exchange. A' bill of exchange 
drawn in one state or country, upon a foreign 
state or country. A bill of exchange drawn 
in one country upon another country not 
governed by the same homogeneous laws, or 
not governed throughout by the same munici
pal laws. A bill of exchange drawn in one 
of the United States upon a person residing 
in another state is a foreign bill. See Story, 
Bills, § 22 ; 3 Kent, Comm. 94, note ; Buck
ner v. Finley, 2 Pet. 586, 7 L. Ed. 528 ; Dun
can v. Course, 1 Mill, Const. (S. C.) 100 ; 
Phcenix Bank v. Hussey, 12 Pick. (Mass.) 
1:84. 

-I nland bil l  of exchange. One of which the 
drawer and drawee are residents of the same 
state or country. Miller v. American Gold 
Mining Co., 3 Alaska, 1. See Domestic bill 
of exchange, supra. ' 

1 0. i n  maritime law 

The term is applJied to contracts of vari
-Bill of credit. In constitutional law. A bill ous sorts, but chiefly to bills of lading (see 
or promissory note issued by the government supra) and to bills of adventure (see infra). 
of a state or nation, upon its faith and credit, 
designed to circulate in the community as 
money, and redeemable at a future day. Bris
coe v. Bank of Kentucky, 11 Pet. 271, 9 L. 
Ed. 709 ; Craig v. Missouri, 4 Pet. 431, 7 L. 
Ed. 003 ; Hale v. Huston, 44 Ala. 138, 4 Am. 
Rep. 124. In mercantile law. A license or 
authority given in writing from one person 
to another, very common among merchants, 
bankers, and those who travel, empowering 
a person to receive or take up money of their 
correspondents abroad. 

-Bill of exchange. A written order from A. 
to B., directing B. to pay to C. it certain sum 
of money therein named. Byles, Bills, 1. An 
open (that is, unsealed) letter addressed by 
one person to another directing him, in effect, 
to pay, absolutely and at all events, a certain 
sum of money therein named, to a third per
son, or to any other to whom that third per
son may order it to be paid, or it may be pay
able to bearer or to the drawer himself. 1 
Daniel, Neg. Inst. 27. 

An unconditional 'order in writing addressed by 
one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to 
pay on demand or a fixed or determinable future 
time a sum certain in money to order or to beaTer. 
Clayton Town-Site Co. v. Clayton Drug Co., 147 P. 
460, 20 N. M. 185 ; Smythe v. Sanders, 101 So. 435, 
436, 136 Misc. 382 ; Code Ga. 1926, § 4294 (126). Some
times called a " trade acceptance." Jones v. Revere 
Preserving Co., 142 N. E. 70, 71, 247 Mass. 225. 

-Domestio bi l l  of exchange. A bill of ex
change drawn on a person residing in the 
same state with the drawer ; or dated at a 
place in the state, and drawn on a person liv
ing within the state. It is the residence of 
the drawer and drawee which must deter
mine whether a bill is domestic or foreign. 
Ragsdale v. Franklin, 25 Miss. 143. See, also, 
Inland bill of exchange, infra.. 

-Bill of adventure .  A written certificate by 
a merchant 'or the master or owner of a 
ship, to the effect that the property and risk 
in goods shipped on the vessel in his own 
name belong to another person, to whom he 
is accDuntable for the proceeds alone. 

-Bill of g ross adve,nture. In French maritime 
law. Any written instrument which contains, 
a contract of bottomry, respondentia, or any 
otr�r kind of maritime loan. There is no 
corresponding English term. Hall, Marit. 
Loans, 182, n. 

-Bill of health. An official certificate, given 
by the authorities of a port from which a ves .. 
sel clears, to the master of the ship, shOWing: 
the state cif the port, as respects the public 
health, at the time of sailing, and exhibited 
to the authorities of the port which the ves
sel next makes, ,in token that she does not 
bring disease. If the bill alleges that no con
tagious or infectious disease existed, it is. 
called a "clean" bill ; if it admits that one 
was suspected or anticipated, or that 011t>' 
actually prevailed, it is called a "touched" 

or a "foul" bill. 

I I . I n  reven ue law and p rocedure 

The term is given to various documents
filed in or issuing from a custom house, prin
cipally of the sorts described below. 

-Bil l  of entty. An account of the goods en
tered at the custom-house, both incoming and 
outgoing. It must state the name of the 
merchant exporting Dr importing, the quan
tity and species of merchandise, and whither' 
transported, and whence. 

-Bill of sight. "Then an importer of goods 
is ignorant of their exact quantity or quality,. 
so that he cannot make a perfect entry of: 
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them, he may give to the customs officer a 
written description of them, according to the 
best of his information and belief. This is 
called a "bill of sight." 

-Bill of store. In English law. A kind of 
license granted at the custom-house to 
merchants, to carry such stores and provi
sions as are necessary for their voyage, cus
tom free. Jacob. 

-Bill of sufferance. In English law. A license 
granted at the custom-house to a merchant, 
to suffer him to trade from . one English port 
to another, without paying custom. Cowell. 

1 2. I n  cri minal law 

A bill of indictment, see infra. 

-Bil l  of appeal. An ancient, but now abol
ished, method of criminal prosecution. See 
Batte!. 

-Bill  of indictment. A formal written docu
ment accusing a person or persons named 
of having committed a felony or misdemean
or, lawfully laid before a grand jury for their 
action upon it. If the grand jury decide that 
a trial ought to be had, they indorse on it "a 
true bill ;"  if otherwise, "not a true bill" or 
"not found." State v. Ray, Rice (S. C.) 4, 33 
Am. Dec. 90. See Presentment. 

1 3. I n  common-law practice 

An itemized statement or specification of 
particular details, especially items of cost or 
charge. 

-Bill of costs. A certified, itemized state
ment of the amount of costs in an action or 
suit. Doe v. Thompson, 22 N. H. 219. By the 
English usage, this term is applied to the 
statement of the charges and disbursements 
of an attorney or solicitor incurred in the 
conduct of his client's business, and which 
might be taxed upon application, even though 
not incurred in any suit. Thus, conveyancing 
costs might be taxed. Wharton. 

-Bill of partiou�ars. In practice. A written 
statement or specification of the particulars 
of the demand for which an action at law 
is brought, or of a defendant's set-off against 
such demand, (including dates, sums, and 
items in detail,) furnished by one of the par
ties to the other, either voluntarily or in 
compliance with a judge's order for that 
purpose. 1 Tidd, Pro 596-600 ; 2 Archb. Pl'. 
221 ; Ferguson v. Ashbell, 53 Tex. 250 ; ·  Bald
win v. Gregg, 13 Metc. (Mass.) �55. It is de
signed to aid the defendant in interposing the 
proper answer and in preparing for trial, by 
giving him detailed information regarding 
the cause of action stated in the. complaint. 
Wetmore v. Goodwin Film & Camera · Co. (D. 
C.) 226 F. 352, 353 ; Forbes v. Benson (R I.) 
103 A. 228 ; Cuthbert v. Rodger,. 2�2 N. Y. 
S. 100, 110, 129 Misc. 58:4. It ,is neither a 
pleading nor proof . of the' facts tllerein con-
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tained, Nilson v. Ebey Land Co., 155 P. 1036, 
90 Wash. 295, and is not for the purpose 
of discovering evidence, nor to find what 
plaintiff knows, but what he claims, Inter
mountain Ass'n of Credit Men v. Milwaukee 
Mechanics' Ins. Co., 44 Idaho 491, 258 P. 362, 
363. A bill of particulars is not designed 
to uphold an insufficient indictment, but to 
give accused fair notice of what he is called 
on to defend. Clary v. Commonwealth, 173 
S. W. Hl, 173, 163 Ky. 48. 

1 4. I n  English law 

A draft of a patent for a charter, commis
sion, dignity, office, or appointment. 

Such a bill is drawn up in the attorney 
general's patent bill office, is submitted by 
a secretary of $tate for the King's signature, 
when it is called the "King's bill," and is 
then countersigned by the ·secretary of state 
and sealed by the privy seal, and then the 
patent is prepared and sealed. Sweet. 

B I LL O F  M O RTAL I TY. A written statement 
or account of the number of deaths which 
have occurred in a certain district within a 
given time. 

B I  LLA. L. Lat. A bill ; an original bill. 

B I LLA CASSET U R, or QUOD B I LLA CAS
S ET U R. (That the bill be quashed.) In prac
tice. The form of the judgment rendered for 
a defendant on a plea in abatement, where 
the proceeding is by bilZ ; that is, where the 
suit is commenced by oapias, and not by orig
inal writ. 2 Archb. Pr. K. B. 4. 

B I LLA EXCAM B I I .  A bill of exchange. 

B I LLA EXO'N ERAT I O N IS. A bill of lading. 

B I LLA VERA. (A true bill.) In old practice. 
The indorsement anciently made on a bill of 
indictment by a grand jury, when they found 
it sufficiently sustained by evidence. 4 Bl. 
Comm. 306. 

B I  LLBOARD. An erection annexed to the 
land in the nature of a fence for the purpose 
of posting advertising bills and posters. Ran
dall v. Atlanta Advertising Service, 125 S. E: 
462, 463, 159 Ga. 217 ; Cochrane v. McDer
mott Advertising Agency, 60 So. 421, 422, 6 
Ala. App. 121. Billboards come within the 
purview of a deed forbidding use of lot for 
business purposes. Starck v. Foley, 272 S. 
W. 890, 209 Ky. 332, 41 A. L. R. 756. 

B I  LLET. A soldier's quarters in a civilian's 
house ; or the ticket which authorizes him 
to occupy them. 

In French law. A. bill or promissory note. 
Billet a ordre, a bill payable to order. Billet 
a vue, a bill payable at sight. Billet de com
plaisance, an accoill.Jllodation . bill. Billet de 
charnge, an engagement to give, at a .  future 
tiIlle, a 'bill of exchange, which the party is 
llot at the tinle prepar�(l to give. Story, Bills, 
§ 2, n. 



,B I LLETA. In old EngUsh law. A bUl or pe
tition exhibited in parliament. Cowell. 

B I LLIARD TABLES. ThJs term includes 
"pool tables" as used in statutes, since "pool 
tables" are billiard tables with , pockets. 
Town of Eros v. Powell, 137 La. 342, 68 So. 
632, 635 ; Village of Atwooq. v. Otter, 296 Ill. 
70, 129 N. E. 573, 578. 

B I-M ETALL I C. Pertaining to, or consisting 
of, two metals used as money at a fixed rela
tive value. 

B I-META LLISM. The leg:;tlized use of two 
metals in the currency of a country at a fixed 
relative value. 

B I N D. To obligate ; to brip.g or place under 
definite duties or legal oblig�tions, particular
ly by a bond or covenant ; to affect one in a 
constraining or compulsorY manner with a 
contract or a judgment. So long as a con
tract, an adjudication, or a legal relation re
mains in force and virtue, and continues to 
impose duties or obligations, it is said to be 
"binding." A man is bound by his contract 
or promise, by a judgment lor decree against 
him, by his bond or covenant, by an estop
pel, etc. Stone v. Bradbury, 14 Me. 193 ; 
Holmes v. Tutton, 5 El. , &1 Bl. 80 ; Bank v. 
Ireland, 127 N. C. 238, 37 S. E. 223 ; Douglas 
v. Hennessy, 15 R. 1. 272, lOlA. 583. In a deed 
describing the lands conveyed as "binding the 
lands" of another, the term nuoted was equiv
alent to the call for anot�er tract. Bach
elor v. Norris, 166 N. C. 506, 82 S. E. 839, 840. 

B I N D  O UT. To place one ,under a legal ob-
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·JUND I NG RECEI PT OR SLI P. A "binding' 
receipt" or "bblding slip" is a limited accept
ance of an application for insurance given 
by an . autIiorized agent pending the ascer
tainment of the company's willingness to as
sume the burden of the proposed risk, the ef
fect of which is to protect the applicant until 
the company acts upon the application, and, 
if it declines to accept the burden, the binding 
effect of the slip ceases eo instante. Hallauer 
v. Fire Ass'n of Philadelphia, 83 W. Va. 401, 
98 S. E. 441, �43' ; Lea v. Atlantic Fire Ins. 
Co., 168 N. C. 478, 84 S. E. 813, 815. See Bind
er. 

B I NOCU LAR V I S I O N. The vision of the two 
eyes acting together, used in determining 
depth, width, distance, and comparative plac
ing of different objects ; distinguished from 
"field vision," meaning the general vision used 
in catching in sight, and following and locat
ing objects. Turpin v. St. Regis Paper Co., 
199 App. Div. 64, 192 N. Y. S. 85, 87 ; Gigleo 
v. Dorfman & Kimiavsky, 106 Conn. 401, 138 
A. 448, 450. 

B I PARTITE. ConSisting of, or divisible in
to, two parts. A term in conveyancing de
scriptive of an instrument in two parts, and 
executed by both parties. 

B I RRErUM,  B I RRETUS. A cap or coif used 
formerly in England by judges and serjeants 
at law. Spelman. 

B I RTH.  The act of being born or wholly 
brought into separate existence. Wallace v. 
State, 10 Tex. App. 270. 

ligation to serve another ; as to bind, out an B IS. Lat. Twice. 
apprentice. 

B I N DE R. The memorand'pm of an agree
ment for insurance, intended to give tem
porary protection pending investigation of the 
risk and issuance of a formal policy, Lea v. 
Atlantic Fire Ins. Co., 168 N. C. 478, 84' S. E. 
813, 815 ; Brown v. North IRiver Ins. Co. of 
New York, 144 La. 504, 80 So. 674, 678. A 
verbal contract of insurance in prresenti, of 
which the insurance agent tilakes a memoran
dum, temporary in its nature, Norwich Un
ion Fire Ins. Society v. Dalton '(Tex. eiv. 
App.) 175 S, W. 459, 460 ; ithus constit�ting 
a short method of issuing a temporary poli
cy to continue until execution of the formal 
one, Sherri v. National Surety Co., 153 N. E. 
70, 71, 243 N. Y. 266. 

A "binder" as used in marine insurance is 
an application for insurance made on behalf 
of the proposed insured an4 approved by the 
insure� , or his agent. ' Mulle\r v. Globe & Rut
gers Fire Ins. Co. of City of New York (0. C. 
A.) 246 If. 759, 760. 

B I N D I N G  OVER. The act ,by which a court 
or magistrate requires a person to enter into 
a recognizance or furnish bail to appear for 
trial, to keep the peace, to attend as a wit
�ess, etc. 

Bis dat qui  cito data He pays twice who pays 
promptly. 

Bis Idem exigi boria fides non patitur ;  et in sat
Isfactionibus non permittitur am plius fieri quam 
semel faotu m est. Good faith does not suffer 
the same thing to be demanded twice ; and in 
making satisfaction [for a debt or demand] 
it is not allowed to be done more than once. 
9 Coke, 53. 

B I SA I LE (also BESAI LE, BESAYEL, BES
AI EL, BESAYLE) .  The father of one's 
grandfather or grandmother. 

B I SANTI UM,  BESANT I N E, BEZANT. An 
ancient coin, first issued at Constantinople ; 
it wa-s of two sorts,-gold, equivalent to a 
ducat, valued at 9s. 6d. ; and silver, computed 
at 2s. They were both current in England. 
Wharton. 

B I-SCOT. In old English law. A fine im
posed for not repairing banks, ditches, and 
causeways. ' 

B I SH 0 P. In English law. An ecclesiastical 
digp.itary, being the chief of the clergy within 
his diocese, subject to the archbishop of the 
province in which his, diocese is situated. 
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Most of the bishops are also members of the fuel ratio of anthracite coal rises the coal 
House of Lords. is more hard. Commonwealth v. Hudson Coal 

Co., 287 Pa. 64, 134 A. 413, 414'. See Anthra
cite coal. 

B IT U M I N O US MACADAM. Bitulithic pave
ment. WaShburn v. Board of Com'rs of 
Shawnee County, 103 Kan. 169, 172 P. 997. 
998. See Bitulithic. 

BLACI< ACRE and WH ITE ACRE. · Ficti-

B ISH OP'S C O U RT. In English law. An ec
cle'siastical court, held in the cathedral of 
each diocese, the judge whereof is the bish
op's chancellor, who judges by the civil canon 
law ; and, if the diocese be large, he has his 
commissaries in remote parts, who hold con
sistory courts, for matters limited to them 
by their commission. 

tious names used by the old writers to distin
B I SHOPR I C. In ecclesiastical law. The dio- guish one parcel of land from another, to 
cese of a bishop, or the circuit in which he avoid ambiguity, as well as the inconven
has jurisdiction ; the office of a bishop. 1 ience of a fuller description. 
Bl. Comm. 377-382. 

B I SSEXT I LE. The day which is added every 
fourth year to the month of February, in or
to make the year agree with the course of the 
sun. 

Leap year, consisting of 366 days, and hap
pening every fourth year, by the addition of 
a day in the month of F'ebruary, which in that 
year consists of twenty-nine days. 

By statute 21 Hen. III., the 28th and 29th 
of February COURt together as one day. This 
.statute is in force in some of the United 
States. Porter v. Holloway, 43 Ind. 35 ; Har
ker v. Addis, 4 Pa. 515. 

BITCH. A female dog, wolf or fox. An op
probrious name for a woman. State v. Har
well, 129 N. C. 550, 40 S. E. 48. It has been 
held, however, that when applied to a woman, 
it does not, in its common acceptation, im
port whoredom in any of its forms, and there
fore is not slanderous, Schurick v. Kollman, 
.50 Ind . 336 ; . and that it does not amount to 
.a charge of a crime or want of chastity, 
Sturdivant v. Duke, 155 Ky. 100, 159 S. W. 
621, 48 L. R. A. (N. S.) 615. 

B I T U LITH I C. Designating a kind of pav
ing the main body of which consists 0:12 broken 
:stone cemented together with bitumen or as
l)halt. Washburn v. Board of Com'rs of 
Shawnee' County, 103 Kan. 169, 172 P. 997, 

n98. Bituminous macadam means bitulithic 
pavement. Washburn v. Board of Com'rs of 
Shawnee County, �03 Kan. 169, 172 P. 997, 

1)98. See Bitumen. 

B I TU M EN. Mineral pitch ; black, tarry sub
stance used in cements, in construction of 
pavements, etc., and by extension, the term 
includes any one of natural hydrocarbons, 
including hard, solid, brittle varieties called 
.asphalt, semi-solid maltha and mineral tars, 
·oily petroleums, and light volatile naphthas. 
"Testern Willite Co. v. Trinidad Asphalt Mfg. 
Co. (C. C. A.) 16 F.(2d) 446, 448. 

B I TU M I N OUS COAL. Bituminous coal is 
:much less hard than anthracite ; it is dusty 
.and dirty and is commonly termed "soft coal." 
Bituminous coal burnS with more

· 
or less 

:smoke while anthracite coal ·burns with prac..o 
tically no smoke. As the fuel ratio of bitumi
:nous .. coal rises the coal · is . more soft' ; ·  as the 

B LACI< ACT. The statute 9 Geo. T. c. 22, 
so called because it was occasioned by the 
outrages committed by persons with · their 
faces blacked or otherwise disguised, who 
appeared in Epping Forest, near Waltham, 
in Essex, and destroyed the deer there, and 
committed other offenses. Repealed by 7 & 
8 Geo. IV. c. 27. 

BLACI< ACTS. Old Scotch statutes passed in 
the reigns of the Stuarts and down to the 
year 1586 or 1587, so called because printed in 
black letter. Bell. 

BLACI< BOO I( O F  H EREFORD. In English 
law. An old record frequently referred to by 
Cowell and other early writers. 

B LAC I< BOO I( O F  T H E  ADM I RALTY. A 
book of the highest authority in admiralty 
matters, generally supposed to have been com
piled during the reign of Edward III. with 
additions of a later date. It contains the 
la ws of Oleron, a view of crimes and offenses 
cognizable in the admiralty, and many other 
matters. See De Lovio v. Boit, 2 Gall. 404, 
Fed. Cas. No. 3,776. 

BLACI< B O O I( O F  T H E  EXC H EQU ER. The 
name of an ancient book kept in the English 
exchequer, containing a collection of treaties, 
conventions, charters, etc. 

B LACI( CAP. The head-dress worn by the 
judge in pronouncing the sentence of death. 
It is part. of the judicial full dress, and is 
worn by the judges on occasions of especial 
sta teo Wharton. 

B LACI< CO D E. A name given collectively to 
the body of laws, statutes, and rules in force 
in various southern states prior to 1865, which 
regula ted the institution of slavery, and par
ticularly those forbidding their reception at 
public inns and on public conveyances. Civil 
Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18, 27 L. 
Ed. 835. 

B LACI( GAME. In English law. Heath fowl, 
in contradistinction to · r�d . game, as grouse� 

BLACI( MAR I A. A closed wagon or van in 
Which prisoners ate carried to and . from the 
j ail, or between the court and the jaiL 
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B LACI( MAT CABARETTA. A cross be
tween a goatskin and a skin of some other 
animal. J. H. Stockamore Leather CO. T. 
Duane Shoe Co., 195 App. Div. 947, 187 N. Y. 
S. 258. 

BLACK PERSON.  "Black person," occurring 
in Constitution and laws, must be taken in 
its generic sense as contradistinguished from 
white. Rice v. Gong Lum, 139 Miss. 760, 104 
So. 105, 109. 

B LACK RENTS. In old English law. Rents 
reserved in work, grain, provisions, or baser 
money than silver, in contradistinction to 
those which were reserved in white money or 
silver, which were termed "white rents," 
(reditlt8 albi,) or blanch farms. Tomlins ; 
Whishaw. See Blackmail. 

B LACI{-RO D, G ENTLEMAN USHER OF. 
In England, the title of a chief officer of the 
king, deriving his name from the Black Rod 
of office, on the top of which reposes a golden 
lion, which he carries. During the session of 
Parliament he attends on the peers, summons 
the Commons to the House of Lords ; �nd to 
his custody all peers impeached for any crime 
or contempt are first committed. 

B LACI{ WARD. A subvassal, who held ward 
of the king's vassal. 

B LACKLEG. A person who gets his living by 
frequenting race-courses and places where 
games of chance are played, getting the best 
odds, and giving the least he can, but not nec
essarily cheating. That is not indictable ei
ther by statute or at common law. Barnett 
v. Allen, 3 Hurl. & N. 379. 

In a later case it has been thought that 
"blackleg" ordinarily means a swindler, but 
does not mean a "scab" or strike breaker, and 
that its use may be libelous per se. United 
Mine Workers of America v. Cromer, 159 Ky. 
605, 167 S. W. 891, 892. 

B LAC K L I ST. A list of persons marked out 
for special avoidance, antagonism, or enmity 
on the part of those who prepare the list or 
those among whom it is intended to circulate ; 
as where a trades-union "blacklists" workmen 
who refuse to conform to its rules, or where 
a list of insolvent or untrustworthy persons 
is published by a commercial agency or mer
cantile association. Quoted and relied on in 
Dick v. Northern Pac. Ry. Co., 86 Wash. 211, 
150 P. 8, 12, Ann. Cas. 1917 A, 638, holding 
that this word is a generic term having no 
such well-defined meaning in law as to make 
its use in a pleading a definite ' charge of any 
specific misconduct against a person so charg
ed. And see Oleary v., Great Northern Ry. 
Co., 147 Minn. 403, 180 N. W. 545, 546 ; Mas.,. 
tel's v. L�e, 39 Neb. 574, 58 N. W. 222 ; Matti
son v. Railway Co., 2 Ohio N. P. 279. 

B LACI(MA I L. In one of its original mean
ings, this term denoted a tribute paid by Eng
lish dwellers :llong the Scottish border to in-
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:fluential chieftains of Scotland, as a condi
tion of securing immunity from raids of ma
rauders and border thieves. 

Also, rents payable in cattle, grain, work, 
and the like. Such rents were called "black
mail," (reditu8 nigri,) in distinction from 
white rents, (blanoh,e firmes,) which were 
rents paid in silver. See Black rents. 

The extortion of money by threats or over
tures towards criminal prosecution or the de
struction of a man's reputation or social 
standing. 

In common parlance, the term is equivalent to, 
and synonymous with, " extortion,"-the exaction 
of money, either for the performance of a duty, the 
prevention of an injury, or the exercise of an in
fiuence. It supposes the service to be unlawful, 
and the payment inv()luntary. Not infrequently it 
is extorted by threats, or by operating upon the 
fears or the credulity, or by promises to conceal, 
or offers to expose, the weaknesses, the follies, or 
the crimes of the victim. Edsall v. Brooks, 3 Rob. 
(N. Y.) 284, 17 Abb. Prae. 221 ; Life Ass'n v. Boo
gher, 3 Mo. App. 173 ; Hess v. Sparks, 44 Kan. 465, 
24 P. 979, 21 Am. St. Rep. 300 ; People v. Thompson, 
97 N. Y. 313 ; Utterback v. State, 153 Ind. 545, 55 
N. E. 420 ; Mitchell v. Sharon (C. C.) 51 F. 424 ; In 
re Mills, 104 Wash. 2.78, 176 P. 556, 562. "Blackmail" 
has a broader meaning than the New York statu
tory crime of blackmail, and denotes extortion in 
any mode by means of intimidation, as the extortion 
of money by threats of accusation or exposure, or 
of unfavorable criticism in the press. Guenther v. 
Ridgway Co., 156 N. Y. S. 534, 535, 170 App. Div. 725. 
BLACI(SM I T H  SHOP. A place to which the 
people of a community resort for the purpose 
of having machinery and tools repaired and 
iron work done. State v. Shumaker, 103 Kan. 
741, 175 P. 978, 979. 

B LADA. In old English law" Growing crops 
of grain of any kind. Spelman. All manner 
of annual grain. Cowell. Harvested grain. 
Bract. 217b ; Reg. Orig. 94'b, 95. 

B LADA R I US. In old English law. A corn
monger ; meal-man or corn-chandler ; a blad
ier, or engrosser of corn or grain. Blount. 

B LANC SE I GN.  In Louisiana, a paper sign
ed at the bottom by him who intends to bind 
himself, give acquittance, or compromise, at 
the discretion of the person whom he intrusts 
with such blano 8eign, giving him power to fill 
it with what he may think proper, according · 
to agreement. Musson v. U. S. Bank, 6 Mart. 
O. S. (La.) 718. 

BLANCH H O LD I NG. An ancient tenure of 
the law of Scotland, the duty payable being 
trifling, as a penny or a pepper-corn, etc., if 
required ; similar to free and common socage. 

B LAN C H E  F I RME. White rent ; a rent re
served, payable in silver. 

B LANCUS. In old law and practice. White ; 
plain ; smooth ; blank. ' 

BLAN I(. A space left unfilled, in a written 
document, in which one or more words or 
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marks are to be inserted to complete the contempt and hatred against the church by 
sense. Angle v. Insurance Co., 92 U. S. 337, 23 law established, or to promote immorality. 
L. Ed. 556. Sweet. ' 

Also a skeleton or printed form for any 
legal document, in which the necessary and 
invariable words are printed in their proper 
order, with blank spaces left for the insertion 
of such' names, dates, figures, additional 
clauses, etc., as may be necessary to adapt 
the instrument to the particular case and to 
the design of the party using it. 

BLA N K  ACCEPTAN CE. An acceptance of a 
bill of exchange written on the paper before 
the bill is made, and delivered by the accep
tor. 

BLA N I( BAR. Also called the "common bar." 
The name of a plea in bar which in an action 
of trespass is put in to oblige the plaintiff 
to assign the certain place where the trespass 
was committed. It was most in practice in 
the common bench. See Cro. J ac. 594. 

B LA N K  B O N DS. Scotch securities, in which 
the creditor's name was left blank, and which 
passed by mere delivery, the bearer being at 
liberty to put in his name and sue for pay
ment. Declared void by Act 1696, C. 25. 

B LA N I( I N D O RSEM ENT. The indorsement 
of a bill of exchange or promissory note, by 
merely writing the name of the indorser, with
out mentioning any person to whom the bilI 
or note is to be paid ; called "blank," because 
a blank or space is left over it for the inser
tion of the name of the indorsee, or of any 
subsequent holder. Otherwise called an in
dorsement · "in blank.'" 3 Kent, Comm. 89 ; 
Story, Prqm. Notes, § 138. 

B LAN KET. In tariff a cts : A heavy cover 
for a bed ' or a horse, with a thick, soft nap 
on both sides. Riley & Co. V. U. S., 8 Ct. Cust. 
App. 116, 118. 

B LAN KET POLI CY. In the law of fire in
surance. A policy whiCh contemplates that 
the risk is shifting, fluctuating, or varying, 
and is applied to a class of -property, rather 
than to any particular article or thing. 1 
Wood, Ins. § 40. See Insurance CO. V. Bal
timore Warehouse Co., 93 U. S. 541, 23 L. Ed. 
868 ; Insurance CO. V. Landau, 62 N. J. Eq. 73, 
49 A.. 738. 

B LAN KS. A kind of white money, (value 8d.,) 
coined by Henry V. in those parts of France 
which were then subject to England ; forbid
den to be current in that realm by 2 Hen. VI. 
c. 9. Wharton. 

BLASA R I US. An incendiary. 

BLASPH EMY. 

In American Law 

Any oral or written reproach maliciously 
cast upon God, His name, attributes, or re
ligion. Com. v. Kneeland, 20 Pick. (Mass.) 
213 ; Young v. State, 10 Lea (Tenn.) 165 ; 
Com. T. Spratt, 14 Phila. (Pa.) 365 ; People V. 
Ruggles, 8 Johns. (N. Y.)· 290, 5 Am. Dec. 335 ; 
Updegraph v. Com., 11 Sergo & R. (Pa.) 406. 
. In general, blasphemy may be described as 
consisting in speaking evil of the Deity with 
an impious purpose to derogate from the di
vine majesty, and to alienate the minds of 
others from the love and reverence of God. 
It is purposely using words concerning God 
calculated 'and designed to impair and destroy 
the reverence, respect, and confidence due to 
Him as the intelligent creator, governor, and 
judge of the world. It embraces the 'idea of 
detraction, when used towards the Supreme 
Being, as "calumny" usually carries the same 
idea when applied to an individual. It is a 
willful and malicious attempt to lessen men's 
reverence of God by denying His existence, or 
His attributes as an intelligent creator, gov
ernor, and judge of men, and to prevent their 
hav.ing confidence in Him as such. Com. v. 
Kneeland, 20 Pick. (Mass.) 211, 212. 

The offense of blasphemy under Rev. St. 
C. 126, § 30 (Rev. St. 1930, ch. 135, § 34), may 
be committed either by using profanely in
solent and reproachful language against God, 
or by contumeliously reproaching Him, His 
creation, government, final judgment of the 
world, Jesus Christ, the Holy Ghost, or the 
Holy Scriptures as contained in the canonical 
books of the Old and New Testament, or by 
exposing any of these enumerated Beings o-r 
Scriptures to contempt and ridicule. State 
V. Mockus, 120 Me. 84, 113 A. 39, 42, 14 A. L. 
R. 871. 

The use of this word is, in modern law ex
clusively confined to sacred subjects ; but 
blasphemla and blasphemare were anciently 
used to signify the reviling by one person af 
another. Nov. 77, C. 1, § 1 ;  Spelman.' 

B LAST I NG. A mode of rending rock and 
other solid substances tby means of explosives. 

B LEES. In old English law. Grain ; particu
larly corn. 

BLENCH,  BLENCH HO LD I NG. See Blanch 
Holding. 

BLE N D E D  FUND. In England, where a tes
tator directs his real and personal estate to 
be sold, and disposes of the proceeds as form
ing one aggregate, this is called a "blended 
fund." 

I n  English Law BLI ND. The condition of one who is depriT-
Blakpilemy is the offense of speakIng mat- ed of the .faculty of seeing. 

ter relating to God, Jesus Christ, the Bible, A voter is not "blind" within the meaning of Ky. or the B� of Common Prayer, intended to St. § 1475, authorizing clerk to mark ballot for blind 
wound the feelingS of mankind or to eXcite person, If he lias left his spectacleS at' home, but a 
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person so devoid of sight that he cannot see- pen
cil ma.rk made by clerk is "bUnd." Smith v. Jones, 
299 S. W. 170, 171, 221 Ky. 546. One who by accident 
lost all vision except enough to enable him to rec
ognize a form without distinguishing its outlines 
is "blind" within the Workmen's Compensation Act. 

Industrial Commission of Colorado v. Johnson, 172 
P. 422, 423, 64 Colo. 461. For other cases, see Total. 

BLI N D  CAR. On railroads, one on which 
there is neither steps nor platform at the ends. 
Helm v. Hines, 109 Kan. 48, 196 P. 426. 

B L I N D  CORNER. One where the building 
extends to the property line. Mobile Light & 
R. Co. v. Gadik, 211 Ala. 582, 100 So. 837, 838. 

B L I N D  NAI LI NG.  "Blind nailing," in a con
tract relatin� to the interior finish of a house, 
means drivin� the nails in with a nail set, and 
concealing them with putty and paint. Ster
ling Engineering and Construction Go. v. Berg, 
161 Wis. 280. 152 N. W. 851, 852. 

BLI N D  T I GER. A place where intoxicants 
are sold on the sly, and contrary to the law. 
Town of Ruston v. Fountain, 118 La. 53, 42 
So. 644 ; City of �hreveport v. Maroun, 134' 
La. 490, 64 So. RR8. 389. Defined by statute in 
Louisiana as any place in those subdivisions 
of the state, where prohibition obtains, in 
which liquor is kept for sale, exchange, or 
habitual giving away in connection with any 
business conducted at such place. City of 
Shreveport v. Knowles, 136 La. 770, 67 So. 
824, 825. A "tippling-house." Calhoun v. 
Bel'l, 136 La. 149, 66 So. 761, 762, Ann. Cas. 
1916D, 1165. 

It is no defense to a proceeding brought under 
Georgia statutes to abate and enjoin a "blind tiger" 
as a nuisance, that the sale gf spirituous, malt, or 
intoxicating liquor was in open violation of law. 
Thompson v. H. H. Simmons & Co., 78 S. E. 419, 139 
Ga. 845. 

BLI N D  WAGON. A "blind wagon," such a s  
one used for moving furniture and the like, is 
one without the name or address of the own
er of it thereon. Mike Berniger Moving Co. 
v. O'Brien (Mo. App.) 240 S . .  W. 481, 483. 

B L I N KS. In old English law. Boughs bro
ken down from trees and thrown in a way 
where deer are likely to pass. Jacob. 

BLOCI<. A square or portion of a city or 
town inclosed by streets, whether partially 
or wholly occupied by buildings or .contain
ing only vacant lots. Ottawa v. Barney, 10 
Kan. 270 ; Fraser v. Ott, 95 Cal. 661, 30 Pac. 
793 ; State v. Deffes, 44 La. Ann. 164, 10 So. 
597 ; Todd v. Railroad Co., 78 Ill. 530 ; Harri
son v. People, 195 Ill. 466, 63 N. E. 191 ; City of 
Mobile v. Chapman, 202 Ala. 194, 79 So. 566, 
571 ; Commerce Trust Co. v. Blakeley, 274 Mo. 
52, 202 S. W. 402, 404. The platted portion 
of a city surrounded by streets. Cravens v. 
Putnam, 101 Kan. 161, 165 P. 801, 802. The 
term need not, however, be limited to blocks 
platted as such, but may mean an area bound
ed on all sides by streets or avenues. St. 
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Louis-San Francisco R. Co. v. City of Tulsa, 
Ok!. (C. C. A.) 15 F.(2d) 960, 963 ; Commerce 
Trust Co. v. Keck, 283 Mo. 209, 223 S. W. 1057, 
1061 (irregl,llar parallelograms). Yet two 
blocks each, bounded by a street, do not nec
essarily, when thrown together by the vaca
tion of a street, constitute a single block to be 
included as such within an assessment dis
trict. Missouri, K. & T. Ry. Co. v. City of 
Tulsa, 45 Okl. 382, 145 P. 398, 401. 

"Block" is often synonymous with "square." 
Weeks v. Hetland, 52 N. D. 351, 202 N. W. 
807, 812, 813. As a measure of length, 
"block" denotes the length of one side of 
such a square. Skolnick v. Orth, 84 Misc. 71, 
145 N. Y. S. 961, 962. Sometimes it means 
both sides of a street measured from one in
tersecting street to the next. Chamberlain v. 
Roberts, 81 Colo. 23, 253 P. 27. And on occa
sion it may be construed not to extend be
tween two streets that completely cross tbe 
street in question, but to stop at a street run
ning into it though not across it. Wise v. 
City of Chicago, 183 Ill. App. 215, 216. 

Gnder a statute providing that territory 
sought to be excluded from a new county must 
be in one block, the word "block" implies the 
thought of solidity or compactness, and the 
territory sought to be excluded must be in 
some regular and compact' form. State v. 
Moulton, 57 Mont. 414, 189 P. 59, 61. 

BLOC I<-HOLER. One who follows up the 
miner to blast or throw down large rocks left 
in the process of mining in a "stope." Mesich 
v. Tamarack Mining Co., 184 Mich. 363, 151 
N. W. 564, 566. 

BLOCI< OF SU RVEYS. In Penn�ylvania 
land law. Any considerable body of contigu
ous tracts surveyed in the name of the same 
warrantee, without regard to the manner in 
which they were originally located ; a body of 
contiguous tracts located by exterior lines, 
but not separated from each other by interior 
lines. Morrison v. Seaman, 183 Pa. 74, 38 A. 
710 ; Ferguson v. Bloom, 144 Pa. 549, 23 A. 49. 

BLOCK TO BLOC K RU LE. The "block to 
block rule" for assessing the benefits for the 
opening of a new street is, the assessment 
against the lots in each block of the cost of 
acquiring the lau.ds in that block. In re St. 
Raymona Ave. in City of New York, 162 N. 
Y. S. 185, 188, 175 App. Div. 518. 

BLO CKADE. In international law. A ma
rine investment or beleaguering of a town or 
harbor. A sort of circumvallation round a 
place by which all foreign connection and 
correspondence is, as far as human power can 
effect it, to be cut off. 1 C. Rob. Adm. 151. 
It is not necessary, however, that the place 
should be invested by land, as well as by 
sea, in order to constitute a legal blockade ; 
and, if a place be blockaded by sea only, it is 
no violation of belligerent rights for the neu
tral to carry on commerce with it by inland 
communications. 1 Kent, Comm. 147. 



BLOCKADE 
The actual investment of a port or place by a hos

tile force fully competent, under ordinary circum

stances, to cut otT all communication therewith, so 
arranged or disposed as to be able to apply its force 
to every point of practicable access or approach to 

the port or place so invested. The Olinde Rodrigues 
(D. C.) 91 Fed. 274 ; Id., 174 U. S. 510, 19 Sup. Ct. 

851, 43 L. Ed. 1065 ; U. S. v. The William Arthur, 
28 Fed. Cas. 624 ; The PeterhotT, 5 Wall. 50, 18 L. Ed. 
564 ;  Grinnan v. Edwards, 21 W. Va. 347. 

, 

It is called a "blockade de facto" when the 
usual notice of the blockade has not been giv
'en to the neutral powers by the government 
causing the investment, in consequence of 
which the blocka ding squadron has to warn 
off all approaching vessels. 

Pacific Blockad,e 

A mpans of coercion short of war, usually 
adopted hy the joint action of several nations. 
An instan('e of it occurred when Great Bri
tain and Germany united to prevent the slave 
traffic and stop the importation of arms on 
the east coast of Africa. Snow, Int. Law 79. 
In 1827 Greece was blockaded by France, 
Russia, nnd Great Britain ; in 1850 the Greek 
ports were blockaded by Great Britain, and 
again in 1855 by the combined fleets of the 
five Great Powers. In 1887 the Institute of 
International Law unanimously declared in 
favor of the legality of pacific blockade, sub
ject to certain conditions. See 21 L. Mag. & 
Rev. 285 ; 2 Oppen. §§ 40-49. 

Paper Blockade 

The sta te of a line of coast proclaimed to 
be under blockade in time of war, when the 
naval force on watch is not sufficient to re
pel a real attempt to enter. 

Public Blockade 

A blockade which is not only established in 
fact, but is notified, by the government di
recting it, to other governments ; as distin
guished from a simple blockade, which may be 
established by a naval officer acting upon his 
own discretion or under direction of supe
riors, without governmental notification. The 
Circassian, 2 Wall. 150, 17 L. Ed. 796. 

Sim ple Blockade 

One established by a naval commander act
ing on his own discretion and responsibility, 
or under the direction of a superior officer, 
but without governmental orders or notifica
tion. The Circassian, 2 Wall. 150, 17 L. Ed. 
796. 

B LOCKHEAD. A term importing want of 
natural cleverness, and slowness and obstin
acy of mind. The business of keeping a res
taurant is not such that the restaurant keeper 
is presumptively damaged in his business rep
utation by having this term applied to him. 
Block v. Gehring Pub. Co., 180 N. Y. S. 194, 
195. 

BLOOD. , Kindred ; consanguinity ; family re
lation$hip ; relation by descent from a �om-
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mon ' ancestor. One person is "of the blood" 
of another when they are related by lineal 
descent or collateral kinship. Quoted with 
approval in Howe v. Howe, �4 Kan. 67, 145 P. 
873, 874. And see Allen v. Peddler, 119 Kan. 
773, 241 P. 696, 697 ; Miller v. Speer, 38 N. J. 
F.q. 572 ; Delaplaine v. Jones, 8 N. J. Law, 
346 ; Leigh v. Leigh, 15 Yes. 108 ; Cummings 
v. Cummings, 146 Mass. 501, 16 N. E. 401 ; 
Swasey v. Jaques, 144 Mass. 135, 10 N. E. 
758, 59 Am. Rep. 65. A person may be said 
to be "of the blood" of another who has any, 
however small a portion, of the blood derived 
from a common ancestor, Milier v. Grimes, 262 
Pa. 226, 105 A. 92, thus inC'ludin� half blood 
as well as whole blood, Gardner'S Estate v. 
Gardner, 42 Utah, 4(), 129 P. 360, 361. All 
persons are of the blood of an ancestor who 
may, in the absence of other nnd nearer heirs, 
take by descent from that nneestor. Cornell 
v. Child, 170 App. Div. 240, 156 N. Y. S. 449, 
452. 

H alf-Blood 

A term denoting the degree of relationship 
which exists between those who have the 
same father or the same mother, but not both 
parents in common. 

Mixed B,lood 

A person is "of mixed blood" who is de
scended from 'ancestors of different races or 
nationalties ; but particularly, in the United 
States, the term denotes a person one of 
whose parents (or more remote ancestors) was 
a negro. See Hopkins v. Bowers, 111 N. C. 
175, 16 S. E.  1 ;  U. S. v. First Nat. Bank of 
Detroit, Minn., 234 U. S. 245, 34 S. Ct. 846, 
848, 58 L. Ed. 1298. 

Whole Blood 

Kinship by descent from the same father 
and mother ; as distinguished from half blood, 
which is the relationship of those who have 
one parent in common, but not both. 

B LO O D  FEU D. Avenging the slaughter of 
kin on the person who slaughtered him, or on 
his belongings. Whether the Teutonic or the 
Anglo-Saxon law had a legal right of blood 
feud has been disputed, but in Alfred's day it 
was unlawful to begin a feud until an attempt 
had been made to exact the price of the life 
(weregild, q. 'D.). 
B LO O D  M O NEY. A weregild, or pecuniary 
mulct paid by a slayer to the relatives of his 
victim. Also used, in a popular sense, as de
scriptive of money paid by way of reward for 
the apprehension and conviction of · a person 
charged with a capital crime. 

BLO O D  STA I NS, TESTS FO R. See Precip
itin Test. 

B LOODHOUNDS. Dogs remarka·ble for their 
sense of smell and a'bility to follow a scent or' 
track a ,  human being. It has been held that 
to permit evidence that a hound has tracked 
an alleged �iminal, it must be , shown that it 
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had been trained ,in that work ; PedigO' v. fraudulent exploitations. Brock v. ;Hines, 
Com. , 103 Ky.. 41, 44 S. W. 143, 42 L. R. A. 223 P. 654, 656, 97 Okl. 147 ; Dinsmore v. 
432, 82 Am. St. Rep. 566. National Hardwood CO'. , 208 N. W. 701, 234 

B LO O DW I T. An amercement for bloodshed. 
Cowell. 

The privilege Qf taking such amercements. 
Skene. 

A privilege or exemption f'rom paying a fine 
or amercement assessed fQr bloodshed. 

Cowell. 

BLOODY HAND. In forest law. The hav
ing the hands or other parts bloody, which, 
in a person caught trespassing in the forest 
against venison, was one of the foul' kinds of 
circumstantial evidence of his having killed 
deer, although he was not found in the act of 
chasing or -hunting. Manwood. 

BLOW I NG WATER. "Blowing water" ,by a 
ship is throwing water in the hold back and 
forth and forcing it through crevices in the 
ceiling and coming in contact with the cargo. 
The Charles Rohde (D. C.) 8 F.(2d) 500. 

BLU DGEON. Part of a boy's -baseball bat, 
the UPr:!9l' end of which had been broken off, 
has -been held to be a bludgeon within a stat
ute relating to the carryil1g of any concealed 
instrument. People v. McPherson, 115 N. E. 
515, 516, 220 N. Y. 123. Contra as to an 
iron bar, twenty inches long and three-eighths 
to one-half inch in diameter. People v. Visari
ties, 222 N. Y. S. 401, 403, 220 App. Div. 657. 

BLUE. As applied to a cow, generally denot
ing either a modified shade of hlack, or black 
with white intermingled, or dark gray, dove, 
or slate color, which; in contrast with some 
decided color or with white, suggests and 
somewhat resembles blue. Graham v. State, 
84 S. E. 981, 983, 16 Ga. App. 221. 

BLUE LAWS. A supposititious code of severe 
la ws for the regulation of religious and per
sonal conduct in the colonies of Connecticut 
and New Haven ; hence any rigid Sunday 
laws or religious regulations. The assertion 
by some writers of the existence of the blue 
laws has no other basis than the adoption, by 
the first authorities of the New Haven colony, 
of the Scriptures as their code of law and gov
ernment, and their strict application of 
Mosaic principles. Century Dict. 

BLUE NOTES. Notes accepted by a life in
surance company for the amount of premiums 
on the policy, which provide for the continu
ance of the policy in force until the due date 
of the notes. Robnett v. Cotton States Life 
Ins. Co., 230 So W. 257, 258, 148 Ark. 199. 

BLUE SI<Y LAW. A popular name for acts 
providing for the regulation and supervision 
of investment companies, for the protection of 
the community from investing in fraudulent 
companies. A law intended to stop the sale 
of stock in fly by night concerns, visionary oil 
wells, distant gold mines, and other like 

Mich. 436. 

BLUFF. A high, steep bank, as by a river, 
the sea, a ravine, or a plain, Qr a bank or 
headland with a broad, steep face. CQlum
bia City Land Co. v. Rubl, 141 P. 208, 210, 
70 Or. 246. 

BOARD. A cQmmittee of persons organized 
under authority of law in order to' exercise 
certain authorities, have oversight or control 
of certain matters, or discha l'ge certain func
tions of a magisterial. representative, or fidu
ciary character. 1.'hus, "board of nldermell," 
"board of health," " board of directors," 
"board of works." 

Also lodging, food, entertainment, furnish
ed to a guest :It a n  iun or bl)Urding house. 

When used with refel'ence to prisoners, as 
a basis for the sheriff's fee, board may be 
equivalent to "necessary food." Pacific Coal 
Co. v. Silver Bow County, 256 P. 386, 79 
Mont. 323. 

"Board," as a verb, means to receive food 
for 'a reasonable compensation, either with or 
without lodging. In  re Doubleday, 159 N. Y. 
S. 947, 949, 173 App. Div. 739 ; Wofford v. 
Hooper, 259 S. W. 549, 149 Tenn. 250 ; State 
v. Drummond, 160 S. W. 1082, 1083, 128 Tenn. 
271 ; Castleberry v. Tyler Commercial Col
lege (Tex.Civ.App.) 217 S. W. 1112 (bUSiness 
college students required to "board" in ap
proved homes must take lodging as well a s  
food). 

To "board" a train may mean simply to 
"enter" it. St. Louis, I. M. & S. Ry. Co. v. 
Williams, 175 S. W. 411, 412, 117 Ark. 329. 

BOARD M EASU RE. This term, in a contract 
of sale of lumber for a specified price per 
thousand feet, literally implies a measure
ment of lumber having the dimensions of 
length, width, and thickness, Rccording to the 
number of cubic inches ; but it may be sub
ject to explanation according to the particu
lar circumstances. Paepcke-Leicht Lumber 
Co. v. Talley, 106 Ark. 400, 153 S. W. 833, 836. 

BOARD O F  ALDERMEN. The governing 
body of a municipal corporation. State v. 
Waterman, 111 A. 623, 624, 95 Oonn. 414 ; 
Oliver v. Jersey City, 63 N. J __ Law, 96, 42 
AU. 782. See Aldermen. 

BOARD O F  A U D IT. A tribunal provided by 
statute · in some states, to adjust and settle 
the accounts of municipal corporations. 
Osterhoudt v. Rigney, 98 N. Y. 222. 

BOARD O F  C I V I L  AUTH O R I TY. In Ver
mont, in the case of a city this term includes 
the mayor and aldermen and justices resid
ing therein ; in the case of a tQwn, the select
men and town clerk and the justices residing 
therein ; in the case of a village, the trustees 
or bailiffs and the justiees residing therein. 
Vt. St. 1894, 19, 59 (G. L. 70). 



BOARD OF D,IltECTOES 

BOARD O F  D I RECTO R S. The governing 
bodY' of a private corporation, generally se-
lected from among the stockholders and con
stituting in effect a committee of their num
ber or board of trustees for their interests. 

BOARD O F  EQUALIZAT I ON.  See Equaliza
tion. 

BOARD O F  F I RE U N DERW R ITER'S. As 
these exist in many cities, they are unincor
porated voluntary associations composed ex
clusively of persons engaged in the business 
of fire insurance, having for their object con
solidation and co-operation in matters affect
ing the business, such as the writing of uni
form policies and the maintenance of uniform 
rates. Childs v. Insurance Co., 66 Minn. 393, 
69 N. W. 141, 35 L. R. A.. 99. 

BOARD OF H EALTH. A board or commis
sion created by the sovereign authority or by 
municipalide::o, invested with certain powers 
and charged with certain duties in relation to 
the preservation and improvement of the pub
lic health. General boards of health are usu
ally charged with general and advisory du
ties, with the collection of vital statistics, the 
investigation of sanitary conditions, and the 
methods of dealing with epidemic . and other 
disea�s, the quarantine laws, etc. Such are 
the national board of health, created by act 
of congress of March 3, 1879 (20 St. at ,Large, 
484), and the state boards of health created by 
the legislatures of most of the states. Local 
boards of health are charged with more direct 
and immediate means of securing the pubUc 
health, and exercise inquisitorial and execu
tive powers in relation to sanitary regula
tions, offensive nuisances. markets, adultera
tion of food, slaughterhouses, drains and 
sewers, and similar subjects. Such boards 
are constituted in most American cities either 
by general law, by their charters, or by mu
nicipal ordinances, and in England by the 
statutes, 11 &. 12 Vict. c. 63, and 21 &. 22 Vict. 
c. 98, and other acts amending the Hame. See 
Gaines v. Waters, 64 Ark. 609, 44 S. W. 353. 

BOARD OF PARDO N S. A board created by 
law in some states, whose function is to in
vestigate all applications for executive 
clemency and to make reports and recommen
dations thereon to the governor. 

BOA R D  O F  REVI EW. A "board of review" 
is riot an assessing body, but is a quasi judi
cial body whose duty it is to hear evidence 
tending to show ' errors in an assessment roll, 
and to decide on such evidence whether the 
assessor's valuation is correct. State v. Wil
liams, 160 Wis. 648, 152 N. W. 450, �51. 

BOARD O F  SPEC IAL I NQU I RY. An instru
ment of executive power, not a court, made 
up of the immigrant officIals in the service, 
subordinates of the commissioner of immigra
tion, whose duties are declared to . be admin
istrative. Its decisions are not binding upon 

230 

the Secretary of Commerce. Pearson v. Wil
liams, 202 U. · S. 281, 26 S. Ct. 608, 50 L. Ed. 
1029. 

BOARD OF SUPERV I SO RS. Under the sys
tem obtaining in some of the northern states, 
this name is given to an organized commit
tee, or body of officials, composed of dele-
gates from the several townships in a county, 
constituting part of the county government, 
and having special charge of the revenues of 
the county. 

BOARD OF TRADE.. An organizaUon of the 
priNcipal merchants, manufacturers, trades
men, etc., of a city, for the purpose of fur
thering its commercial interests, encouraging 
the establishment of manufa('tures, promot
ing trade, securing or improving snipping fa
cilities, and generally advancing the prosper
ity of the place as an industrial and commer
cial community. In England, one of the ad
ministrative departments of government, be
ing a committee of the privy council which is 
appointed for the consideration of matters 
relating to trade and foreign plantations. 

BOARD O F WORI<S. The name of a" board 
of officers appointed for the bf>tter local man
agement of the ' English metropolis. They 
ha ve the care and management of all grounds 
and gardens dedicated to the use of the in
habitants in the metropofis ; also the super
intendence of the drainage ; also the regula
tion of the street traffic, and, generally, of the 
buildings of the metropolis. Brown. 

BOARDER. One who, being the inhabitant 
of a place, makes a special contract with an
other person for food with or without lodging. 
Berkshire Woollen Go. v. Proctor, 7 Cush. 
(Mass.) 424. 

One who has food and lodging in the house
or with the family of another for an agreed 
price, and usually under a contract intended 
to continue for a considerable period of time. 
Ullman v. State, 1 Tex. App. 220, 28 Am. Rep. 
405 ; Ambler v. Skinner, 7 Rob. (N. Y.) 561. 
Compare Semple School for Girls v. Yielding. 
16 Ala. App. 584, 80 So. 158, 161. See Board. 

The distinction between a guest and a 
boarder is . this : The guest comes and re
mains without any bargain for time, and may 
go away when he pleases, paying only for the 
actual entertainment he receives ; and the 
fact that he may have remained a long time 
in the inn, in this way, does not make him 
a boarder, instead of a guest. Stewart v. 
McCready, 24 How. Prac. (N. Y.) 62 ; In re 
Doubleday, 173 App. Div. 739, 159 N. Y. S.  
947, 949. 

BOAR D I NG-HO USE. A boarding-house is 
not in common parlance, or in legal mean-

_ ing, every private house where one or more 
boarders .are kept occasionally only and upon 
special considerations. But it is a qStlM pub
lie , house, where boarders are generally and 
habitually kept, aDd' which Is held f)Qt and 
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known as a place of entertainment of that 
kind. Cady v. McDowell, 1 Lans. (N. Y.) 486 ; 
State v. McRae, 170 N. C. 712, 86 S. E. l039 ; 
Friedrich Music House v. Harris, 200 Mich. 
421, 166 N. W. 869, L. R. A. 1918D, 400. 

The distinction between a "boarding-house" 
and a private dwelling house is whether the 
house is occupied as a home for the occupant 
and his wife and child, or whether he occu
ph�d it as a place for carrying �n the busi
ness of keeping boarders, although while pros
-ecuting the business and as a means of prose-
cuting it, he and his wife and children live 
in the house also. Neither the size of the 
house nor the number of the boarders is of 
importance except as evidence that may have 
weight in determining which is the principal 
use for which the building is occupied. Train
-or v. Le Beck, 101. N. J. Eq. 823, 139 A. 16, 17. 

A boarding-house is not an inn, the dis
tinction being that a boarder is received into 
a house by a voluntary contract, whereas an 
innkeeper, in the absence of any reasonable 
or lawful excuse, is bound to receive a guest 
when he presents himself. 2 El. & BI. 144 ; 
McClaugherty v. Cline, 128 Tenn. 605, 163 S. 
W. 801. 

The distinction between a boarding-house 
and an inn or hotel is that in a boarding-house 
the guest is under an express contract, at a 
certain rate for a certain period of time, while 
in an inn there is no express agreement ; the 
guest, being on his way, is entertained from 
day to day, according to his business, upon an 
implied contract. Willard v. Reinhardt, 2 
E. D. Smith (N. Y.) 148 ; McIntosh v. Schops, 
92 Or. 307, 180 P. 593. A "boarding-house" is 
also less public in character. State v. Brown, 
112 Kim. 814, 212 P. 663, 664, 31 A. L. R. 338. 
See, also, Talbott v. Southern Seminary, 131 
Va. 576, 109 S. E. 440, 19 A. L. R. 534. A 
"rooming house" differs from a "boarding
house" only in that the latter furnishes meals. 
City of Independence v. Richardson, 232 P_ 
1044, 1046, 117 Kan. 656. A boarding school, 
however, is not a boarding-house within a 
lien statute. Talbott v. Southern Seminary, 
131 Va. 576, 109 S. E. 440, 441, 19 A. L. R. 534. 

BOAT. A small open vessel, or water craft, 
usually moved by oars or rowing. It is com
monly distinguished in law from a ship or 
vessel, by being of smaller size and without 
a deck. U. S. v. Open Boat, 5 Mason, 120, 
137, Fed. Cas. No. 15,967 ; The Saxon (D. C.) 
269 F. 639, 641. But "boat" and "vessel" are 
often used synonymously. R. R. Ricou & 
Sons Co. v. Fairbanks, Morse & Co. (0. C. A.) 
11 F.(2d) 103, 104 ; Southern Pac. Co. v. Jen
sen, 244 U. S. 205, 37 S. Ct. 524, 527, 61 L. Ed. 
1086, L� R. A. 1918C, 451, Ann. Cas. 1917E, 
900. And see State v. Hutchins, 79 N. H. 132, 
105 A. 519, 521, 2 A. L. R. 1685 (" boats and 
rafts" held broad enough to cover all water 
craft, not merely small rowboats). 

BOATABLE. A term applied in some states 

BODILY 

though not by steam or salImg vessels • .  New . 
England Trout, etc., Club v. Mather, 68 Vt. 
338, 35 A. 323, 33 L. R. A. 569. A "boatable 
stream" is one of common passage as a high
way. Boutwell v. Champlain Realty Co.., S9 
Vt. 80, 94 A. 108, 111, Ann. Cas. 1918A, 726-

BO BTA I LED OABOOSE. One with a door in 
the front end and without any platform. St. 
Louis Southwestern Ry. Co. of Texas v. John
son (Tex. Civ. App.) 249 s. W. 1092. 

BOC. In Saxon law. A book or writing ; a 
deed or charter. Boo Zand, deed or charter 
land. Land boo, . a writing for conveying 
land ; a deed or charter ; a land-book. The 
Zand-bocs, or evidences of title, correspond
ing to modern deeds, were destroyed by Wil
liam the Conqueror. -

BOC H O R D E. A place where books, writ
ings, or evidences were kept, generally in 
monasteries. Cowell. 

BOC LAN D .  In Saxon law. Allodial lands 
held by deed or other written evidence of ti
tle. 

BOCERAS. Sax. A scribe, notary, or chan
cellor among the Saxons. 

BOD I LY. Pertaining to or concerning the 
body ; of or belonging to the body or the phys
ical constitution ; not mental but corporeal. 
Electric R. Co. v. Lauer, 21 Ind. App. 466, 52 
N. E. 703. But under a health insurance pol
icy the words "bodily disease or illness" have 
been held to embrace insanity. American 
Nat. Ins. Co. v. Denman (Tex. Giv. App.) 260 
S. W. 226, 227. 

-Bodily harm. Any touching of the person of 
another against his will with physical force, 
in an intentional, hostile, and aggressive man
ner, or a projecting of such force against his 
person. People v. Moore, &0 Hun, 356, 3 N. 
Y. Supp. 159. See Great bodily harm, infra. 

-Bodily heirs. Heirs begotten or borne by 
the person referred to ; lineal descendantil. 
This term is equivalent to "heirs of the body." 
Turner v. Hauie, 199 Ill. 464, 65 N. E. 445 ; 
Craig v. Ambrose, 80 Ga. 134, 4 S. E. 1 ;  Right
er v. Forrester, 1 Bush (Ky.) 278. 

-Bodily injury. Any physical or corporeal in
jury ; not necessarily restricted to injury to 
the trunk or main part of the body as dis
tinguished from the head or limbs. Quirk v. 
Siegel-Cooper Co., 43 App. Div. 464, 60 N. Y. 
Supp. 228 ; State Life Ins. Co. v. Allison (C. 
C. A.) 269 F. 93, 94, 14 A. L. R. 412 ; Ross v. 
International Travelers Ass'n (Tex. Civ. AVp.) 
283 S. W. 621. A "bodily injury" to a wife, 
for which she and her husband may recover, 
doos not include the husband's financial loss 
or loss of consortium. Williams v. Nelson, 
228 Mass. 191, 117 N. E. 189, 191, Ann. Cas. 
1918D, 538. 

to minor rivers and streams capable of being -Great bodily harm. These words usually im
navigated in small boats, skiffs, or launches, ply an injury .of a greater and more serioua 
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kind than battery. Shires v. Boggess, 72 W. 
Va. 109, 17 8. E. 542, 545. They have been 
held equivalent to "maim." State v. Foster, 
281 Mo. &18, 220 S. W. 958, 959. 

-Great'bndily injury. An injury to the person 
of a more gl.'a ve and serious character than 
an ordinar¥ battery, but one which cannot be 
definitely defined. State v. Ockij, 165 Iowa, 
237, 145 N. W. 486, 487 ; Hallett v. State, 109 
Neb. 311, 190 N. W. 862, 863. 

BO D M ER I E, BO D E M E R I E, B O D D E M E R EY. 
Belg. and Germ. Bottomry (q. 'V.). 

BO DY. A person. Used of a natural body, 
or of an artificial one created by law, as a 
corporation. 

The main part of the human body ; the 
trunk. Sanchez v. People, 22 N. Y. 149 ; State 
v. Edmundson, 64 Mo. 402 ; Walker v. State, 
34 Fla. 167, 16 South. 80, 43 Am. St. Rep. 186. 
The term may, however, embrace all mem
bers of the person, Louisville Ry. Co. v. Veith, 
163 So W. 217, 157 Ky. 424 ; including the 
head, Franklin v. State, 33 Ohio Cir. Ct. R. 
21, 22. 

Also the main part of an instrument ; in 
. deeds it i� spoken of as distinguished f,rom 

the recitals and othelf introductory parts and 
signatures ; in affidavits, from the title and 
jurat. 

A collection of laws ; that is, the embodi
ment of the laws in one connected statement 
or collection, called a "body of laws" (q. 'V.). 
BODY CO R P O R ATE. A corporation. An 
early and correct term to apply to a corpora
tion. Co. Ll tt. 250 a. 

BODY O F  A CO U NTY. A county at large, 
as distinguished from any particular place 
within it. A county considered as a territori
al whole. State v. Arthur, 39 Iowa, 632 ; 
People v. Dunn, 31 App. Div. 139, 52 . N. ;Yo 
Supp. 968. 
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ual corporate character'. MWln v. Illinois, 94 U. S. 
124, 24 L. Ed. 77 ;  Coyle v. McIntire, 7 Houst. (Del.) 

44, 30 Atl. 728, 40 Am. St. Rep . 100 ; Warner v. Beers, 

23 Wend. (N. Y.) 122 ; People v. Morris, 13 Wend. 
(N. Y.) 334. 

B O I LARY. Water arising from a salt well 
belonging to a person who is not the owner 
of the soil. 

BO I LER. Insurance policies defining a boil
er as a Teceptacle in which steam is gen
erated, including the stop valve nearest the 
boiler, have been held not to include a nipple 
screwed into the outlet of the stop valve, 
Cambria Coal Mining Co. v.  Travelers' Indem
nity Co., 234 S. W. 323, 324, 144 Tenn. 469 ; 
nor the whistle pipe a'bove the whistle valve, 
Norfolk & W. Ry. Co. v. Royal Indemnity Co. 
(D. C.) 2:57 F. 849, 850 ; nor .damage by gas ex
plOSion in fire box and chimney, Hal'tford 
Steam Boiler Inspection & Insurance Co. v. 
Kleinman (Tex. Civ. App.) 293 S. W. 894, 895. 

Under the Boiler Inspection Act Feb. 17, 
1911, § 2 (45 USCA § 23), a locomotive cab is 
an appurtenance to the boiler, Brown v. 
Lehigh Valley R. Co., 177 N. Y. S. 618, 619, 
108 Misc. 384 ; and a bell ringer is a part or 
appurtenance of a locomotive and tender, 
Hines v. Smith (C. C. A.) 275 F. 766, 767 ; 
but not a so-called trail car similar to a fiat 
car, used exclusively in switching cars or 
trains onto a transfer boat, for the purpose 
of preventing the great weight of the locomo
tive from Ibeing placed on the apron or ap
proaches of the transfer boat, Alabama & V. 
Ry. Co. v. Ware, 92 So. 161, 162, 129 Miss. 
315. 

BO I LS. A policy, providing for the payment 
of indemnity in the event the insured suffered 
from "boils," is clear and explicit, and does 
not cover disability occasioned by a disease 
designated as "ischio-rectal abscess." Mid
land Casualty Co. v. Mason, 154 P. 1171, 1172, 
00 Oklo 93. 

BODY O F AN I NSTR U M ENT. The main and B O I S, or BOYS. L. Fr. Wood ; timber ; 
operative part ; the substantive provisions, brush. 
as distinguished from the recitals, title, jurat, 
etc. BOLHAG I UM ,  or BO LDAG I UM. A little 

house or cottage. Blount. 
B O DY O F  LAWS. An organized and system
atic collection of rules of jurisprudence ; as, 
particularly, the body of the civil law, or cor
pus juris civiliS. 

BODY P O L I T I C. The collective body of a 
nation or state as politically organized or as 
exercising political functions. People v. Sny

der, 117 N. E. 119, 122, 279 Ill. 435. 
A term applied to a corporation, which is 

usually designated as a "body corporate and 
politic." 

The term 19 particularly appropriate to a pubZic 
· corporation Invested with powers and duties of gov
ernment. It Is often used, in a rather loose way, to 
designate the state or nation or sovereign powe·r, or 
the government of a county or municipality, with

'olit distinctly connoting any express and Individ-

B O LT. The desertion by one or more per
sons from the political party to which he or . 
they belong ; the permanent withdrawal be
fore adjournment of a portion of the dele
gates to a political convention. Rap. & L. 

A mass or block of wood from which any
thing may be cut or formed. St. Louis, I. M. 
& S. R. Co. v. J. F. Hasty & Sons, 41 8. Ct. 
269, 270, 2:55 U. S. 252, 65 L. Ed. 614. 

B O LT IN G. In English practice. A term 
formerly used in the English inns of court, 
'but more particula,rly at Gray's Inn, signify
ing the private arguing of cases, as distin
guished from mooting, which was a more 
formal and public mode of :argument. Cow
ell ; Tomlins ; Bolthouse. 
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BOMBAY · REGULAT I ONS. Regulations 
passed for the presidency of Bomhay, and 
the territories subordinate thereto. They 
were passed 'tby the governors in ·council of 
Bombay until the year 1834, when the power 
of local legislation ceased, and the acts re
lating thereto were thenceforth passed by the 
governor general of India in council. Moz
ley & Whitley. 

BON. Fr. 
I n O ld French Law 

A royal order or check on the treasury, in
vented by Francis I. Bon pour mille livre&, 
good for a thousand livires. Step. Lect. 387. 

I n Modern Law 

The name of a cIa use (bon pour ---, 
good for so much) added to a cedule or prom
ise, where it is not in the handwriting of the 
Signer, containing the amount of the sum 

. which he obliges himself to pay. Poth. ObI. 
part 4, ch. 1, art. 2, § 1. 

BO NA. Lat. n. Goods ; property ; posses
sions. In the Roman law, this term was used 
to designate all species of property, real, 
personal, and mixed, but was more strictly 
applied to real estate. In modern civil law, 
it includes both personal property (technical
ly so called) and chattels real, thus corre
sponding to the French biens (q. v.). In- the 
common law, its use was confined to the de
scription of movable goods. Tisdale v. Har
ris, 20 Pick. '(Mass.) 13 ; Penniman v. French, 
17 Pick. (Mass.) 404, 28 Am. Dec. 309. 

BONA FIlm 

finally established at £ 5, in 1600. Where a 
decedent leaves goods of sufficient amount 
(bona notabilia) in different dioceses, admin
istration is granted ,by the metropolitan, to 
prevent the confusion arising f'rom the ap
pointment of many diffel-'ent administrators. 
2 Bl. Comm. 500 ; Rolle, Abr. 908. Moore v. 
Jordan, 36 Kan. 271, 13 Pac. 337, 59 Am. Rep. 
550. 

-Bona paraphernalia. In the civil law. The 
separate property of a married woman other 
than that · which is included in her dowry ; 
more particularly, her clothing, jewels, and 
ornaments. Whiton v. Snyder, 88 N. Y. 303. 

-Bo'na peritura. Goods of a perishable na
ture ; such goods as an executor or trustee 
must use diligence in disposing of and con
verting them into money. 

-Bona utlagatorum .  Goods of outlaws ; 
goods belonging to persons outlawed. 

-Bona vacantia.. Vacant, tIDclaimed, or 
stray goods. Those things in which nobody 
claims a property, and which belonged, under 
the common law, to the finder, except in cer
tain instances, when they were the property 
of the king. 1 Bl. Comm. 298. 

-Bona waviata. In English law. Waived 
goods ; goods stolen and wai'Ved, that is, 
thrown away by the thief in his flight, for 
fear of Ibeing apprehended, or to facilitate 
his escape ; and which go to the sovereign. 
5 Coke, I09b ; 1 BI. Comm. 296. 

-Bona confiscata. Goods confiscated or for- BO NA. Lat. adj. Good. Used in numerous 

feited to the imperial fisc or treasury. 1 Bl. legal phrases of which th-e following are the 

Comm. 299. principal : 

-Bona et catalla. Goods and chattels. Mov- -Bona fides. Good faith ; integrity of deal

able property. This expression includes all ing ; honesty ; sincerity ; the oppOSite Qf mala 

personal things that belong to a man. 16 fides and of dolus malus. 

Mees. & W. 68. 

-Bona felonum.  In English law. Goods of 
felons ; the goods of one convicted of felQny. 
5 Coke, 110. 

-Bona forisfaeta. Goods forfeited. 

-Bo'na fugHivoru m. In English law. GOQds 
of fugitives ; the proper goods of him who 
flies for felony. 5 Coke, IO�}b. 

-Bona immobUia. Lands. Castle v. Castle 
(0. C. A.) 267 F. 521, 522. 

-Bona mobilia. In the civil law. Movables. 
Castle v. Castle (C. C. A.) 267 F. 521, 522. 
Those things. which move themselves or can 
'be transport� from one place to another, 
and not permanently attached to a farm, her
itage, 0'1' building. 

-Bona notabilia. In English probate law. 
Notable goods ; property worthy of notice, or 
of sufficient value to be accounted for. This 
value has varied at different periods, but was 

-Bona gestura. Good abearance or behavior. 

-Bon'a gratia. In the Roman law. By mutual 
consent ; voluntarily. A term applied to a 
species of divorce where the parties sepa
rated by mutual consent ; or wflere the par
ties renounced their marital engagements 
without aSSigning any cause, or upon mere 
pretexts. Tayl. Civil Law, 361, 362 ; Calvin. 

-Bona memoria. Good memory. Generally 
used in the phrase 8(U'1,(,l1 mentis et bonm 
memorice, of sound mind and good memory, 
as descriptive of the mental capacity of a 
testator. 

-Bona patria. In the Scotch law. An as
size 0'1' jury of good neighbors. BelL 

B O NA F I D E. In or with good faith ; honest
ly, openly, and sincerely ; without deceit or 
fraud. M. Lowenstein & Sons v. British
American Mfg. Co. (C. C. A.) 7 F.(2d) 51, 58 ; 
Fairfield Holding CorporatiO'n v. Souther, 155 
N. E. 639, 640, 258 Mass. 540. 
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Truly ; 

pretense. 
actually ; witheut simulation or Bona fide possessor facit fructus consumptos 

Innocently ; in the attitude of trust and 
confidence ; without notice of fraud, etc. 

See Bonre fidei. 
The phrase "bona fide" is sometimes used 

ambiguously ; thus, the expression "bona fide 
holder for value" (see that title, intra) may 
either mean a holder for real value, as op
posed to a holder for pretended value, or it 
may mean It holder for real value without 
I:1otice of any fraud, etc. Byles, Bills, 121. 

-Bona fide holder for value. An innocent or 
"bona fide holder for value" of negotia.ble pa
per is one who has taken it in good faith for 
a valuable consideration in the ordinary 
course of business and when it was not over
due. McOamant v. McCamant (Tex. Civ. 
App.) 187 S. W. 1096, 1099. Negotiable In
struments Act, § 52, in using the term "hold
er in due course," used it as equivalent for 
the expression "bona fide holder for value 
without notice," and the act does not change 
the common-law rule as to who is a bona fide 
holder, except, perhaps, by eliminating the 
requirement that tlie transfer must be in the 
regular course of business. Drumm Const. 
Co. v. Forbes, 137 N. E. 225, 226, 305 Ill. 303, 
26 A. L. R. 764 ; Bank of California v. Na
tional City Co., 244 P. 690, 691, 138 Wash. 
517 ; Bruce v. Citizens' Nat. Bank of Line
ville, 64 So. �2, 84, 185 Ala. 221 ; Weller v. 
Meadows (Mo. App.) 272 S. W. 85, 90. 

-Bona fide judgment creditor. One who in 
good faith, without fraud or collusion, re
covers a judgment for money honestly due 
him. Rochester Trust Co. v. White, 90 A. 127, 
129, 243 Pa. 469. 

-Bona fide purchaser. A purchaser for a val
uable consideration paid or parted with in 
the belief that the vendor had a right to sell, 
and without any suspicious circumstances to 
put him on inquiry. Merritt v. Railroad 00., 
12 Barb. (N. Y.) 605. One who acts without 
covin, fraud, or collusion ; one who, in the 
commission of or connivance at no fraud, pays 
full Prt,ce for the property, and in good faith, 
honestly, and in fair dealing buys and goes 
into possession. Sanders v. M'cAffee, 42 Ga. 
250. A. bona {ide purchaser is one who buys 
property of another without notice that some 
third person has a right to, or interest in, 
such property, and pays a full and fair price 
for , the , li'jlme" at the time of such purchase, 
or before he has notice of the claim or inter
est of such , other in the property. Spicer v. 
Waters, 65 Barb. (N. Y.) 231 ; Beam v. Farm
ers' & M�bants' Bank; 249 P. 325;' 326, 121 
Oklo 1(34 ;  Moore V. De Be,rnardi, 220 P. 544, 
547, 47 Nev: � ;  Mayes v. Thompson, 91 So. 
275, ' 276, 128I,i¥iss; 561 ; Miller' v. i Vanicek, 
184 N. w� 132/':1.33; 100 Neb. 661 ; . Richlands '
�rick

,
' 9���' v: ' Hurst Hardware Co., 92 S. E. 

685, 'SOJW� 'Va. ��6 ; '  Qlea�on v. Wright, 100 
S. E. 72, 73, H�VGa . .  l226. "" ' 

suos. By good faith a possessor makes the 
fruits consumed his own. Tray. Lat. Max. 57. 

Bona fides exigit ut quod convenit fiat. Good 
faith demands that what is agreed upon shall 
be done. Dig. 19, 20, 21 ; Id. 19, 1, 50 ; Id. 
50, 8, 2, 13. 

Bona fides non patitur  ut bis ide'm e,xigatu r. 
Good faith does not allow us to demand twice 
the payment of the same thing. Dig. 50, 17, 
57 ;  Broom, Max. 338, note ; Perine v. Dunn, 
4 Johns. Ch. (N. Y.) 143. 

BONfE F I D E I .  In the civil law. Of good 
faith ; in good faith. 

BONfE F I D E I  CONTRACTS. In civil and 
Scotch law. Those contracts in which equity 
may interpose to correct inequalities, and to 
adjust all matters according to the plain in
tention of the parties. 1 Kames, Eq. 200. 

B O NfE F I D E I EM PTOR. A purchaser in 
good faith. One who either was ignorant that 
the thing he bought 'belonged to another or 
supposed that the seller had a right to sell 
it. Dig. 50, 16, 100. See Id. 6, 2, 7, 11. 

B O NfE F I D E I  POSSESSOR. A possessor in 
good faith. One who believes that no other 
person has a better right to the possession 
than himself. Mackeld. Rom. Law, § 243. 

Bonre fidei possessor in id tantu m quod sese 
pervenerit tenetur. A possessor in good faith 
is liable only for that which he himself has ' 
obtained (or that which has come to him). 
2 Inst. 285. 

B O N D, n. A contract by specialty to pay a 
certain sum of money ; being a deed or in
strument under seal, by which the maker or 
obligor promises, and thereto bind8 himself, 
his heirs, executors, and administrators, to 
pay a designated' sum of money to another ; 
usually with a clause to the effect that upon 
performance of a certain condition (as to pay 
another and smaller sum) the obligation shall 
be void. U. S. v. Rundle, 100 Fed. 403, 40 
C. C. A. 450 ; Turck v. Mining Co., 8 Colo. 
113, 5 Pac. 838 ; Boyd v. Boyd, 2 Nott & McC. 
(S. C.) 126. 

The word " bond" shall embrace every written un
dertaking for the payment o f  money or ackno,wledg
ment of being bound for money, conditioned to be 
void on the performance of any duty, or the occur
rence of anything therein expressed, and subscribed 
and delivered by the party making it, to take effect 

as his obligation, whether it be sealtld or unsealed ; 

and, when a bond is required by law, an undertak
ing in writing without seal shall be 'sufiicient. Code 
Miss. 1930, § 1365. 

The word "bond" has with us a '  definite legal sig
nification. It has a clause, witQ a sum fl..xed as a 
penalty, binding the parties to pay the same, con
ditioned" however, that the payment of the penalty 
may be avoided by , the performance by some' one 
or more of i tli-e  parties of certain 'acts. In I'8 'Fitcb, 
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3 Redt. Sur. (N. Y.) 459. .And see Stlte1 Estate Co. binding the vendor to make good title upon 
v. Cella, 220 Mo. App.. 657, 291 S. W. 515, .518. the performance of the conditions which en-

There is no distinction between a "recognizance�' title the vendee to demand a conveyance. 
and a "bond" : a " recognizance" being an acknowl- White v. Stokes, 67 Ark. 184, 53 S. W. 1060. 
ed.gment of record of a pre-existing debt owing by 
the cognizors to the state as principal. State v • .  An agreement by the owner of land to convey 

Price, 129 P. 940, 941, 88 Kan. 724. And an "under- in the event the obligee shall comply with cer
taking," unlike a "bond," need not be signed by tain terms on his part. In re Phrenix Plan
the princip·al. Fleischner v. Florey, 1ll Or. 35, 224 ing Mill (D. C.) 250 F. 800, 903. It is not a 
P. 831, 832. conveyance of legal title but only a contract 

Bonds are either single (simple) or double, to convey and may ripen into an equitable ti

(conditional.) A single bond is one in which tle upon payment of the consideration. Fad

the obligor binds hiinself, his heirs, etc., to dell v. Taylor (Tex. Com. App.) 239 S. W. 931, 

pay a certain sum of money to another per- 932. 

son at a specified day. A double (or condi
tional) bond is �me to which a condition is 
added that if the obligor does or forbears 
from doing some act the obligation shall be 
void. Formerly such a condition was some
times contained in a separate instrument, and 
was then called ft "defeasance." 

The term is also used to denote debentures 
or certificates or evidences of indebtedness is
sued by individuals, partnerships, public and 
private corporations, municipalities, and gov
ernments, as securi ty for the repayment of 
money loaned to them. First State Bank of 
Kansas City v. Bone, 122 Kan. 493, 252 P. 
250, 254. Thus. " railway aid bonds" are 
bonds issued by municipal corporations to aid 
in the construction of ['ailroads likely to bene
fit them, and exchanged for the company's 
stock. 

But it has been held that certificates of indebted
ness issued by a drainage district are not "bonds" 
in a technical sepse because not payable by taxa
tion In the strict sense of that term.. Jackson v. 

Breeland, 103 S. C. 184, 88 S. E. 128, 130. Similarly, 
securities Issued by a corporation, which were pay
able only out of the assets of the corporation after 
its other obligations were paid, though designated 
as "bonds," were more like preferred stock. In re 
Collier's Estate, 182 N. Y. S. 93, 94, 112 Misc. 70 ; 
In re Fechheimer Fishel Co., 212 F. 357, 360, 129 C. 
C. A. 33. See, also, State v. Pasco Reclamation Co .• 

90 Wash. 606, 156 P. 834, 835. holding that a "war
rant" of a municipality Is a general order, payable 
when the funds are found, which lacks the stable 
quality of a definite time of payment peculiar to 
a "bond" or note. Accord : Marshall v. State. 88 
Fla. 329, 102 So. 650, 651. 

I n  Old  Scotch Law 

A bond-man ; a slave. Skene. 

I n  General 

-Bond and disposition in  security. In Scotch 
law. A bond and mortgage on land. 

-Bond and mortgage. A species of security, 
consisting of a bond conditioned for the repay
ment of a loan of money, and a mortgage of 
realty to secure the performance of the stip-. 
ulations of the �'bond. Meigs v. Bunting, 141 
Pa. 233, 21 AU. 588, 23 Am. St. Rep. 273 .. 

""':Bond credito.... A creditor whose debt is se
cured by a bond. 
-':'Bond for title. An obligation accompanying 
an executory contract for the sale of land, 

-BOond tenants. In English law. Copyhold
ers and customary tenants are sometimes so 
called. 2 BI. Comm. 148. 

-Claim bond. "Claim Ibond" is primarily in 
nature of forthcoming bGmd, and lia·bility can 
be predicated thereon when court adjudges 
failure of claimant in trial of right of prop
erty to establish his right to it. Sanders v. 
lJ"'arrier (Tex. Oiv. App.) 211 s. W. 293, 298. 

-Forthcoming  bond. A bond conditioned that 
a certain .article shall be forthcoming at a 
certain time or when called for. See Claim 
bond . . 

-General m ortgage bond. A 'bond secured up
on an entire corporate property, parts of 
which are subject to one or more prior mort
gages. 

-Heritable bond. In Scotch law, a bond far 
a sum of money to which is joined a convey
ance of land or of heritage, to be held by the 
creditor in security of the debt. 

-I ncome  bonds. Bonds of a corporation the 
interest of which is payable ·only when earned 
and after payment of interest upon priot 
mortgages. 

-Lloyd's bond. A bond iHsued for work done 
or goods delivered and 'bearing interest. _This 
was a device of an English ·barrister named 
Lloyd, by which ·railway and other companies 
did, in fact, increase their indebtedness with� 
out technically violating their charter provi
sions prohibiting the increase of debt. 

-Municipal bond. See Municipal bonds. 

-Official bond. A bond gi,en Iby a public of
ficer, conditioned that he shall well and faith
fully perform all the duties of the oi&e. The 
term is sometimes made to include the bonds 
of executors, guardians, trustees, etc. 

-Railroad aid bonds. Bonds issued by munici
pal corporations to aid in the constrUction of 
railways . 

-Redelivery bond. A statutory bond given 
by a person in whose possession attached 
property is fDund in order to regain posses
sion of the property ; it provides that the 
property or its appraised value in money 
shall ,be forthcoming to answer the judgment 
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of the court. Burnham-Munger-Root Dry cause judgment to be executed without delay. 
Goods Co. v. Strahl, 166 N. W. 266, 102 Neb. Co. Litt. 289. 
142. 

-Simple bond. At common law, a bond with
out penalty ; a bond for the payment of a 
definite sum of money to a named obligee 
on demand or on a day certain. Burnside v. 
Wand, 170 Mo. 531, 71 S. W. 337, 62 L. R. A.. 
427. 

-Single bond. A deed whereby the obligor 
obliges himself, his heirs, executors, and ad
ministrators, to pay a certain sum of money 
to the obligee at a day named, without terms 
of defeasance. 

-Straw bond. A bond upon which is used ei
th£'r the names of fictitious persons or those 
unable to pay the sum guaranteed ; generally 
applied to insufficient bail bonds, improper
ly taken, and designated by the term "straw 
bail." 

B O N D, 'V. To give bond for, as for duties 
on goods ; to secure payment of duties, by 
giving bond. Bonded, secured by bond. Bond
ed goods are those for the duties on which 
bonds are given. 

B O N DAGE. Slavery ; involuntary personal 
servitude ; captivity. In old English law, vil
lenage, villein tenure. 2 Bl. Comm. 92. 

A term which has not obtained a juridical use dIs
tinct from the vernacular, in which it is either tak

en as a synonym with sZavery, or as applicable to 
any kind of personal servitude which is involuntary 
in its continuation. 

B O N D E D  WAR E H O USE. 
System. 

See '  Warehouse 

BON D SMAN. A surety ; one who has entered 
into a bond as surety. The word seems to 
allply especially to the sureties upon the 
bonds of officers, trustees, etc., while baiZ 
should be resened for the sureties on recog
nizances and bail-bonds. Haberstich v. El

Boni  judicis est l ites di rimere, ne lis ex lite ori
tu r, et interest reipublicm ut sint fines litium. 
It is the duty of a good judge to prevent liti
gations, that suit may not grow out of suit, 
and it concerns the welfare of a state that 
an end be put to litigation. 4 Coke, 15b ; 5 
Coke, 31a. 

BON I F I CAT I O N. The remisp:�.� of a tax, 
particularly on goods intended ;tor ?xport, be
ing a special advantage extem:�d �y govern
ment in aid of trade and ma�\ ... factures, and 
having the same effect as a, bonus or draw
back. It is a device resorted to for enabling 
a commodity affected by taxes to be exported 
and sold in the foreign market on the same 
terms as if it had not been taxed. U. S. v. 
Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 42 
L. Ed. 644 ; Downs v. U. S., 113 F. 148, 51 C. C. 
A. I00. 

BON I S  CEDERE. In the civil law. To make 
a transfer or surrender of property, as a debt
or did to his creditors. Cod. 7, 71. 

BON,S N O N  A M OVE N D I S. A writ address
ed to the sheriff, when a writ of error has 
been brought, commanding that the person 
against whom judgment has been obtained be 
not suffered to remove his goods tm the error 
be tried and determined. Reg. Orig. 131. 

BON I TA R I A N  OWN ERSH I P. In Roman 
law. A species of equitable title' to things, as 
distinguished from a title acquired according 
to the strict forms of the municipal law ; the 
property of a Roman citizen in a subject ca
pable of quiritary property, acquired by a ti
tle not known to the civil law, but introduced 
by the prmtor, and protected by his imperium 
or supreme executive power, €. g., where res 

mancipi had been transferred by mere tradi
tion. Poste's Gaius lnst. 187. See Quirita
rian Ownership. 

liott, 1159 Ill. 70. 59 N. E. 557. B O N O  ET MALO. A special writ of jail de-

B O N ES GENTS. L. Fr. In old English 
livery, which formerly issued of course for 
each particular prisoner. 4 Bl. Comm. 270. 

law. Good men (of the jury). 
Bonum defendentis ex integra causa; m alum ex 
q uolibet defectu. The success of a defendant 
depends on a perfect case ; his loss arises 
from some defect. 11 Coke, 68a. 

BON I H O M I N ES. In old European law. 
Good men ; a name given in early European 
jurisprudence to the tenants of the lord, who 
judged each other in the lord's courts. 3 BI. 
,Comm. 349. 

Boni  judicis est ampliare jurisdictionem.  

Bonu m  necessariu m extra terminos necessi

It is tatis non est bonum.  A good thing required by 
necessity is not good beyond the limits of such 
necessity. Hob. 144. 

the part of a good judge to enlarge (or use 
�iQerally) his remedial authority or jurisdic
,tiQn. eh. Pree. 329 ; 1 Wils. 284 ; Broom, 
Max. 79, 80, 82 ; 9 M. & W. 818 ; 1 C. B. N. S. 
255 ; 4 Bingh. N. C. 233 ; 4 Scott N. R. 229. 

, Boni judicis est ampliare justltiam. It is the 
duty of a good judge to enlarge or extend 
justice, 1 Burr. 304. 

. 

Bonl Judicis est judicium sine dllatione mandar.e 
executioni. It is the duty of a good judge to 

BONUS. A premium paid to a granto.r or 
vendor. 

An extra consideration given for what is 
received. Something given in addition to 
what is ordinarily received by, 0.1' strictly due, 
the recipient. Jones v. Webb, 195 Cal. 88, 231 
P. 560, 561 ; .  Hopper v. Brodie, 134 Md. �, 
100 A. 700, 704. . 

-

AnY premium o.r advantage ; an occasion-
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al extra dividend. An allowance in addition 
to what is stipulated. Scott v. J. F. Duthie 
& Co. ,  125 Wash. 470, 216 P. 853, 28 A. L. R. 
328. A "honus" offered to employees is not a 
gift or gratuity, but an offer on the part of the 
employer in order to procure efficient and 
faithful service. Roberts v. Mays Mills, 114-
S. E. 530, 532, 1 84 N. C. 406, 28 A. L. R. 338 ; 
Johnson v. Fuller & Johnson Mfg. Co. , 183 
Wis. 68. 197 N. W. 241, 245 ; Duffy Bros. v. 
Bing & Bing, 217 App. Div. 10, 215 N. Y. S. 
755, 758. 

A premium pa id hy a company for a char
ter or other franchises : in sueh ca �e it is 
clearly distingui shed from a tax : Baltimore 
& O. R. Co. v. Maryland, 21 Wall. 456, 22 L. 
Ed. 678 ; Com. v. 'l'ransp. Co., 107 Pa. 112. 

"A definite sum to lJe paid at one time, for 
a loan of money for a specified period, dis
tinct from and independently of the interest." 
Association v. Wilcox, 24 Conn. 147. 

A bonus is not a gift or gratuity, but a sum paid 
for services, 0.1' upon some other consideration, but 

in addition to or in excess of that which would or
dinarily be given. Kenicott v. Wayne County, 16 
Wall. 452, 471, 21 L. Ed. 319. Followed in Payne v. 
U. S., 2W F. 871, 87!1, 50 App. D. C. 219. 

But the word "bonus" may in its natural import 

imply a gift or gratuity. California Trona Co. v. 

Wilkinson, 20 Cal. App. 694, 130 P. 190, 194 ; Carson 
v. Olcott, 105 Or. 2::>9, 209 P. 610, 611. 

No distinction may be made between a soldier's 
"bonus" given for past service and a "pension," the 
one being a reward for past military services pay

able at once, and the other such a reward payable 

In installments. People v. Westchester County Nat. 

Bank of Peekskill, 2.31 N. Y. 465, 132 N. E. 241, 243, 
15 A. L. R. 1344. 

B O N US STOCI(. Technically, stock issued to 
the purchasers of bonds as an inducement to 
them to purchase bonds or loan money. Cal
ifornia Trona Co. v. Wilkinson, 20 Cal. App. 
694, 130 P. 190, 194. 

Bonus judex secu ndum mqu u m  et bonum judi
oat, et mquitatem stricto j u ri prmfert. A good 
judge decides according to what is just and 
good, and prefers equity to strict law. Co. 
Litt. 34. 

BOODLE. Usually applied to deSignate the 
money held to be paid or paid as a bribe for 
corrupt official action. Byrnes v. Mathews, 
12 N. Y. St. Rep. 74, 83 ;  Boehmer v. Detroit 
Free Press Co., 94 Mich. 7, 9, 53 N. W. 822, 
823, 34 Am. St. Rep . . 318. 

B O O D L I NG.  In the slang of the day, corrupt 
legislative practices and corrupt influences 
affecting legislation. Julian v. Kansas City 
Starr, 209 Mo. 35, 107 S. W. 496, 501. 

BOOI<. A general designation applied to any 
literary composition which is printed, but ap
propriately to a printed composition bound 
in a volume. Scoville v. Toland, 21 Fed. Cas. 
864. 

A manuscript may, under some circumstances, be 
regarded as a "book" ; In re Beecher's Estate, 17 
Pa. C. C. R. 161 ; 8 4  J. Ch. 105. 

BOOK 
. A bound volume consisting of sheets of pa

per, not printed, but containing manuscript 
entries ; such . as a merchant's account-books, 
dockets of courts, etc. 

A name often given to the largest subdi
visions of a treatise or other literary compo
sition. 

In practice, the name of "book" is given to 
several of the more important papers pre
pared in the progress of a cause. though en
tirply written, and not at all in the bool{ form ; 
sueh as demurrer-books, error-books, paper
books. etc. 

In copyright law, the mea ning of the term 
is more extensive than in popula r usage, for 
it may include a pamphlet, a ma�azine, a col
leetion of blank forms, or a single sheet of 
music or of ordinary printing. U. S. v. Ben
nptt, 24 Fed. Cas. 1,093 ; Stowe v. Thomas, 23 
Fed. Cas. 207 ; White v. Geroch, 2 Barn. & 
Ald. 301 : BrighUey v. Littleton (C. C.) 37 Fed. 
104 ; Holmes v. Hurst, 1 74 U. S. 82, 19 Sup. 
Ct. 606, 43 L. Ed. 904 ; Clementi v. Goulding, 
11 East, 244 ; Clayton v. Stone, 5 Fed. Cas. 
DDD ; M. Witmark & Sons v. �tn nda rd Music 
Roll Co., 221 F. 376, 380, 137 C. C. A. 184. 

See Bookmaking. 

-Book account. A detailed statement, kept 
in writing in a book, in the nature of debits 
and credits between persons, ariSing out of 
contract or some fiduciary reilitioll ; an ac
count or record of debit and credit kept in a 
book. Taylor v. Horst, 52 Minn. 300, 54 N. W. 
73-1 ; Stieglitz v. Mercantile Co., 76 Mo. App. 
280 ; Kennedy v. Ankrim, Tapp. (Ohio) 40 ; 
Wright v. Loaiza, 171 P. 311, 177 Oal. 605. 

-Book debt. In Pennsylvania practice. The 
act of 28th March, 1835, § 2 (12 PS § 761), in 
using the words "book debt" and "book en
tries," refers to their usual signification, 
which includes goods sold and delivered, and 
work, labor, and services performed, the evi
dence of which, on the part of the plaintiff, 
consists of entries in an original bool{, such 
as is competent to go to a jury, were the issue 
trying before them. Hamill v. O'Donnell, 2 
Miles (Pa.) 100. 

-Book of aots. A term applied to the records 
of a surrogate's court. 8 East, 187. 

-Book of adjournal. In Scotch law. The orig
inal records of criminal trials in the court 
of justiciary. 

-Book of o riginal entries. A book in which a 
merchant keeps his accounts generally and en
ters therein from day to day a record of his 
transactions. McKnight v. Newell, 207 Pa. 
562, 57 AU. 39. A book kept for the purpose 
of charging goods sold and delivered, in which 
the entries are made contemporaneously with 
the delivery of the goods, and by the per
son whose duty it was for the time being to 
make them. Navarre v. Honea, 139 P. :310, 
313, 40 Okl. 480 ; United Grocery Co. v. J. M. 
Dannelly & Son, 77 S. E. 706, 93 S. C. 580, Ann. 
Cas. 1914D, 489 ; Laird v. Campbell, 100 Pa. 
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165 ; Ingraham v. Bockius, 9 Sergo & R. (pa.) 
285, 11 Am. Dec. 730 ; Smith v. Sanford, 12 
Pick. (Mass.) 140, 22 Am. Dec. 415 ; Breinig v. 
Meitzler, / 23 Pa. 156. Distinguished from 
such books as a ledger, into which entries are 
posted from the book of original entries. But 
see Cassil v. Carter, 223 P. 685, 686, 98 Oklo 
49. Workmen's slips for repairs done on au
tomobiles, although not bound in book form, 
are admissible as books of original entry. H. 
W. Emeny Auto Co. v. Neiderhauser, 157 N. 
W. 143, 144, 175 Iowa 219. 

-Book of rates. An account or enumeration 
of the duties or tariffs authorized by parlia
ment. 1 m. Comm. 316. 

-Book of responses. In Scotch law. An ac
count which the di rectors of the chancery kept 
to enter all non-('ntr�' and relief duties pay
able by heirs who tali:e pl'ecel}ts from chan
cery. 

-Book value. The va 'ue of the stock as shown 
by the assets and l iahiIitil:'s as carried on the 
books. Lane v. Barnard. 173 N. Y. S. 714. 716, 
185 App. Div. 754. 1.'he "book value" of the 
<wpital stoel, of a banking corporatiull is 
reached by extending all the ai'lsets ns they 
appea r on the corporate books. a nd deduc'ting 
all the l iahil ities Hnd other matters required 
to be <leduc·ted. Hnd tak ing the balance as a 
measure of vaille. The lrooks are all of the 
books of the banI, a nd are not . merely the 
ledger. Elhard v. Rott, 162 N. W. 302. 36 X. 
D. 221 ; Gurley v. Woodbury, 97 S. E. 75-1, 756, 
177 N. C. 70. 

-Bookland. In English law. Land. also call
ed "charter-land." which was held by deed 
under eertnin I'ents li nd free services, and 
differed in nothing from free socage land. 2 
Bl. Comm. 90. 

-Books. All the volumes which contain au
thentic reports of decisions in English courts, 
from the earlif'st times to the present, are 
called, par e;ccellence, "The Books." Whar
ton. 

-Books of account. The books in which mer
chants. traders, and business men generally 
keep their accounts. Parris v. BellOWS, 52 
Vt. 351 ; Com. v. Williams, 9 Metc. (Mass.) 
273 ; Wilson v. Wilson. 6 N. J. Law, 96 ; Se
curity Co. v. Graybeal, 85 Iowa, 543, 52 N. W. 
497, 39 Am. St. Rep. 311 ; Colbert v. Piercy, 
25 N. C. 80. 

Generally. words "documents" and "papers" refer 
to particular instruments and writings bearing upon 
specific transactions, whereas "books of accounts" 
and "records" have reference to serial, continuous, 
and more permanent memorials of co-ncern's busi
ness and atrairs. Cudahy Packing Co. v. U. s. (C. 
c. A.) .15 F.(2d) 133, 136. Pad slips, cash register 
items, and adding machine slips, howev�r, when 
pinned together and preserved, satisfied a provi
sion of an insurance policy requiring the' keeping 
of· bOOkS, though they . were· not technicallt "booka 
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of account." Home Ins. Co. v. FleWellen (Tex. 
Clv. App.) 221 S. W. 630, GaL 

-Books of corporations. Under a statute giv
ing stockholders right of inspection and exam
ination, "books, records, and papers" of 
corporations are used interchangeably ; books 
including records, records including books, 
and each including contracts or other docu
ments. Birmingham News V. State, 93 So. 25, 
26, 207 Ala. 440. 

-Offioe book. See Office. 

-Reference books. Books to refer to, a refer-
. ence library being defined as a library for 
public reference, where the books are not al
lowed to be taken out or put in. State 'Y. 
Innes, 13� P. 677, 679, 89 Kan. 168. 

BOOl(ED. Engaged, destined, bound to prom
ise or pledge oneself to make an €'ngagement. 
Mente & Co. v. Heller, 123 A. 755. 756, 99 N. J. 
Law, 475. 

BOOl( I NG CONTRACT. In theatrical usage, 
a contract made by agents who pl'ocure con
tracts for a ppearance of acts and actors in 
th€'Hters. Hart v. B. F. Keith Yandeville Ex
change (C. C. A.) 12 F.(2d) 341. 3-12. 47 A. L. R. 
775. 

BOOl(MAI( I NG. Originally, the col1ection of 
sheets of paper or other i'lu')stances on which 
entries could be made, either written or print
ed. People ex reI. Lich tenstein v. Langan, 
89 N. E. 921, 922, 100 No Y. 260, 25 L. R. A. 
(N. S.) 479. 17 Ann. Cas. 1081. 

The term now commonly denotes the re
cording or registering of bets or wagers on 
allY trial or contest of speed or power of en
durance of man or beast, or selling pools. 
Murphy v. Board of Police (N. Y.) 11 Abb. (X. 
C.) 337, 338, 63 How. Prac. 3!1S. 399 ; New 
Yorl, v. Bennett (C. C.) 113 Fed. 515. 516. 
Specifically, "bookmaking" is a species of bet
ting on horse races. Ex parte H ernan, 77 S. 
W. 225, 226, 45 Tex. Cr. R. 343 ; l"llman v. St. 
Louis Fair Ass'n, 66 S. W. 949, 951, 167 Mo. 
273. It is called "bookmaking" because the 
bets are booked or a rec'ol'd kept of them in 
a book. Spies v. Rosenstock, 39 AU. 268. 269, 
87 Md. 14. Hence, a blacl,board on which the 
names of horses and the terms were written, 
and numbered tickets issued to hettel'S. did 
not constitute a book. State v. Oldham, 98 S. 
W. 497, 503, 200 Mo. 538. But compare Peo
ple v. Solomon, 160 N. Y. S. 942, 944, 174 App. 
Div. 144. 

BOOM. An inclosure formed upon the sur
face of a stream or other body of water, by 
means of piers and a chain of spars, for the 
purpose of collecting or storing logs or tim
ber. Powers' Appeal, 125 Pa. 175, 17 Atl. 254, 
11 Am. St. Rep. 882 ; Lumber Co. v. Green, 
76 Mich. 320, 43 N. W. 576 ; Gasper v. Heim
�ach, 59 Minn. 102, 60 N. W. 1080 ; Boom 
Corp. v.; Whiting, 29 Me. 123. Spars or logs 
and chaiDs or othel\; fixtures used to keep 
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them in place, extending wholly or partly BO RD-HALFPENNY. _ A customary small 
across a body of water to obstruct floating toll paid to the lord of a town for setting up 
objects. RGllins v. Clay, 33 Me. 132, 138. boards, tables, booths, etc., in fairs or mar-

BOOM COMPANY. A company formed for 
the purpose of improving streams for the 
floating of logs, by means of booms and 6ther 
contrivances, and for the purpose of running, 
driving, booming, and rafting logs. 

BOOMAGE. A 'charge on logs for the use of 
a boom in collecting, storing, or rafting them. 
L umber Co. v. Thompson, 83 Miss. 499, 35 
South. 828. A right of entry on riparian lands 
for the purpose of fastening booms and boom 
sticks. Farrand v. Clarke, 63 Minn. 181, 65 
N. W. 361. 

BOON DAYS. In English law. Certain days 
in the year (sometimes called "due days") on 
which tenants in copyhold were obliged to 
perform corporal services for the lord. Whis
haw. 

BOOT, 01" BOTE. An old Saxon word, equiva-
• lent to "estovers." 

BOOT I N G, or BOT I N G, CORN. Certain rent 
corn, anciently so called. Cowell. 

BOOTLEGGER. A seller of whisky. Med

lock v. State, 185 S. W. 566, 568, 79 Tex. Cr. 
n. 322. One engaged in thl:' unlawful sale 
of intoxicating liquor. Johnson v. Common
wealth, 222 S. W. 106, 111, 188 Ky. 391 ; Hath
away v. Benton, 154 N. W. 474, 476, 172 Iowa, 
299 ; State v. Goforth, 216 P. 882, 883, 126 
,V ash. 56. A person who sells intoxicating 
liquors on the sly, not from a particular busi
ness location, but carrying his wares in his 
bootleg, in his pockets, or kl:'eping them in 
some flitting hole-in-the-wall of easy access 
to himself and hard of discovery to officers of 
law. Knothe v. State, 115 Neb. 119, 211 N. W. 
619, 621 ; Scriven v. City of Lebanon, 162 P. 
307, 309, 99 Kan. 602, L. R. A. 19170, 460. 

BOOTLEGG I N G. A popular designation for 
the use, possession, or transportation of liquor 
in violation of the law, Oommonwealth v. 
Cicere, 128 A. 446, 448, 282 Pa. 492, importing 
the peddling and illegal sales of intoxicating 
liquor, Lamar v. State, 130 N. E. 114, 190 
Ind. 235. 

BOOTY. Property captured from the enemy 
in war, on land, as distinguished from "prize," 
which is a capture of such property on the 
sea. U. S. v. Bales of Cotton, 28 Fed. Cas. 
302 ; Coolidge v. Guthrie, 6 Fed. Cas. 461. 

BOOZE. Intoxicating liquor. Tennant v. F. 
C. Whitney & 'Sons, 234 P. 666, 669, 133 Wash. 
581. 

BORD.  An old Saxon word, signifying a cot

tage ; a house ; a table. 

B O R D-B R I GCH.  In Saxon law. A breach or 

kets. 

BORDAGE. In old English law. A species 
of base tenure, by which certain lands (term
ed "bord lands,") were anciently held in Eng
land, the tenants being termed "bordarii ;" 
the service was that of keeping the lord in 
small provisions. 

BORDA R I A. A cottage. 

BORDAR I I , 01" BORD I MAN N I .  In old Eng
lish law. Tenants of a less servile condition 
than the 'Villani, who had a bord or cottage, 
with a small parcel of land, allowed to them, 
on condition they should supply the lord with 
poultry and eggs, and other small provisions 
for his board or entertainment. Spelman. 

BORDER WARRANT. A process granted by 
a judge ordinary, on either side of the border 
between England and Scotland, for arresting 
the person or effects of a person living on the 
opposite side, until he find security, judicio 
sis ti. Bell. 

BORDEREAU. In French law. A note 
enumerating the purchases and sales which 
may have been made by a tbroker or stock
broker. This name is also�given to the state
ment given to a banker with bills for dis
count or coupons to receive. Arg. Fr. Merc. 
Law, 547. A detailed statement of account ; 
a summary of an instrument. 

B O R D LANDS. The demesnes which the lords 
keep in their hands for the maintenance of 
their ;board or table. Cowell. 

Also lands held in bordage. I�ands which 
the lord gave to tenants on condition of their 
supplying his table with small provisions, 
poultry, eggs, etc. 

B O RDLO D E. A service anciently required 
of tenants to carry timber out of the woods 
of the lord to his house ; or it is said to be 
the quantity of food or provision Which the 
bordarrii or bordmen paid for their bordlands. 
Jacob. 

BORDSERV I CE. A tenure of bordlands. 

BOREL-FO LK. Country people ; derived 
from the French bourre, (Lat. floccus,) a lock 
of wool, because they covered their heads 
with such stuff. Blount. 

BORG. In Saxon law. A pledge, pledge giv
er, or surety. The name given among the 
Saxons to the head of each family composing 
a tithing or decennary, each being the pledge 
for the good conduct of the others. Also the 
contract or engagement of suretyship ; and 
the pledge given. 

violation of suretyship ; 
breach of mutual fidelity. 

pledge-breach, or BORG B R I C H E. A Ibreach or violation of 
suretyship, or of mutual fidelity. Jacob. 
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BORGESMO N. In Saxon law. The name 
given to the bead of each family composing a 
tithing. 

BORGH O F  HAM HALO. In old S-cotch law. 
A .pledge or surety given by the seller of goods 
to the buyer, to make the goods forthcoming 
as his own proper goods, and to warrant the 
same to him. Skene. 

BORN. It is now settled that a child en 

ventre sa mere, for all purposes for his own 
benefit, is considered as absolutely born. 
Swift v. Duffield, 5 Sergo & R. (Pa.) 40 ; Mer
rill v. Winchester, 113 A. 261, 264, 120 Me. 
203. If an infant is born dead or at such an 
early stage of pregnancy as to be unaible to 
live, it is to be considered as never born. 
Marsellis v. Thalhimer; 2 Paige, Ch. (N. y�) 
35. 

BORN ALI VE. Where child, although it 
never cried, breathed and its heart beat some 
minutes, it was "born alive." Sanford V. Get
man, 206 N. Y. S. 86,5, 124 Misc. 80. A child 
never heard to cry, ,but whose heart beats 
could .be heard, though no respiration could be 
induced, was "born alive." In re Union Trust 
Co., 151 N. Y. S. 246, 253, 89 Misc. 69. 

BOROUGH.  
I n  English Law 

A town, a walled town. Co. Litt. 108b. A 
town of note or importance ; a fortified town. 
Cowell. An ancient town. Litt. 164. A cor
porate town that is not a city. Cowell. An 
ancient town, corporate or not, that sends 
burgesses to parliament. Co. Litt. l09a ; 1 
Bl. Comm. 114, 115. A city or other town 
sending burgesses to parliament. 1 Steph. 
Comm. 116. A town or place organized for 
local government. 

A parli-amentary borough is a town which 
returns one or more members to parliament. 

In' its more modern English acceptation, 
"borough" denotes a town or city organized 
for purposes of government. 

It is impossible to reconcile the meanings of 
this word given by the various authors cited, 
except upon the supposition of a change of re
quirements necessary to constitute a borough 
at different periods. Many causes, in no two 
cases quite alike, went to make up the pe
culiar community which the 13th Century rec
ognized as a borough. 

In Scotoh Law 

A corporate body erected by the charter of 
the sovereign, �onsisting of the inhabitants 
of the territory erected into the borough. 
Bell. 

In American Law 

In Pennsylvania; the term denotes a part 
of a township having a charter for municipal 
purposes ; and the same is true of Connecti
cut and New Jersey. Southport v. Ogden, 23 
Conn. 12,8. See, also, 1 .Dill Hun. Corp� I 
41, Do 

. 

240 
"Borough" and "village" are dupUeate or cumu

lative names of the sam� thing ; proOf of either 
will sustain a charge in an indictment employing 
the other term. Brown v. State, 18 Ohio St. 496, 

A "borough," within Const. Cal. art. 11, § 8, au

thorizing the division of a city into boroUghs, is one 

of the units composing a territorial fraction of a 

city, and having certain powers with reference to 

local concerns. Crose v. City of Los Angeles, 167 

P. 386, 387, 175 Cal. 774. 

I n  General 

-Borough coons. In English law. Private 
and limited tribunals, held by prescription, 
charter, or act of parliament, in particular 
districts for the convenience of the inhabit
ants, that they may prosecute small suits and 
'receive justice at home. 

-Borough English. A custom prevalent in 
some parts of England, by which the young
est son inherits the estate in preference to his 
older brothers. 1 Bl. Comm. 7,5. 

The custom is said 'by 'Blackstone to have 
been derived from the Saxons, and to have 
been so called in distinction from the Norman . 
rule of descent ; 2 Bla. Com,m. 83. 
-Borough fu nd. In English law. The reve
nues of a municipal borough derived from the 
rents and produce of the land, houses, and 
stocks belonging to the borough in its corpo
rate capacity, and supplemented where neces
sary 'by a borough rate. 

-Borough.heads. Borough-hOlders, bors-hold
ers, or burs-holders. 

-Borough.reeve. The chief municipal officer 
in towns unincorporated before the municipal 
corporations act (5 & 6 Wm. IV. C. 76). 

-Borough  sessions. Courts or! limited crim
inal jurisdiction, established in English 001'
oughs under the municipal corporations act. 

-Pocket b orough. A term formerly used in 
English politics to descri,be a borough entitled 
to send a representative to parliament, in 
which a single individual, either as the prin
cipal landlord or by reason of other predomi
nating influence, could entirely control the 
election and insure the return of the candi
date whom he should nominate. 

BORROW. To solicit and receive from an
other any article of property or thing of value 
with the intention and promise to repay or 
return it or its equivalent. Strictly speak
ing, 'borrowing implies a gratuitous loan ; if 
any price or consideration is to be paid for 
the use of the property, it is "hiring." Carter
Mullaly Transfer Co. v. Angell (Tex. Civ. 
App.) 181 S. W. 237, 238. But money may 
be "borrowed" on an agreement to pay inter
est fol" its use. Neel v. State, 33 Tex. Cr. R. 
408, 26 S. W. 726 ; Kent v. Mining Co., 78 N. 
Y. 177 ; Legal Tender Cases, 110 U. S. 421, 4 
Sup. at. 122, 28 L. ' Ed. 204. 

The word is · often used in the sense of re
turning the thing borrowed' in 8pecie, as to 
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borrow a book or any other thing to be re
turned again. But it is evident that where 
money is borrowed, the identical money loan
ed is not to be returned, because, if this were 
so, the borrower would derive no benefit from 
the loan. In the broad sense of the term, it 
means a contract for the use of money. State 
v. School Dist., 13 Neb. 88, 12 N. W. 812 ; 
Railroad Co. v. Stichter, 11 Wkly. Notes Cas. 
(Pa.) 325. The term "borrowed" may also be 
used with reference to other things, such as 
wheat, to express the idea of receiving some
thing from another for one's own use, to ap
propriate. Finch v. McClellan, 130 N. E. 13, 
15, 77 Ind. App. 533. 

The right to borrow money as applied to a 
municipal corporation is a power to create 
inde.btedness and procure for its payment 
funds from others to be paid at a future date. 
Jones v. - Board of Education of Guilford 
County, 117 S. E. 37, 40, 185 N. C. 303. 

The word "loan" is the correlative of "bor
row," the one implying the other. U. S. v. 
Warn (D. C.) 29-5- F. 328, 330. The terms 
"loan" and "borrow," however, when used in 
connection with the act on the part of an au
tomobile owner in lending the machine and 
his chauffeur to relatives, do not imply that 
the owner surrenders control over the chauf
feur during the period of the loan, as regards 
the owner's responsihility for a collision. 
Hooper v. Brawner, 129 A. 672 , 677, 14-8 Md. 
417. Compare Henderson v. State, 78 So. 
427, 428, 75 Fla. 464, holding that an indict
ment alleging that defendant "did horrow" 
a shotgun sufficiently alleged that defendant 
received the shotgun into his possession. 

BORROW P IT. A pit adjacent to a fill or 
embankment from which material is taken for 
the purpose of making the fill or constructing 
and maintaining the embankment. Haynes 
V. Jones, 110 N. E. 469, 470, 91 Ohio St. 197. 

BOTTOMRY 

B OSCUS. Wood ; growing wood of any kind, 
large or small, timber or coppice. Cowell ; 
Jacob. 

BOTE, BOT. In old English law. A recom
pense or compensation, or profit or advan
tage. Also reparation or amends for any 
damage done. Necessaries for- the mainte
nance and carrying on of husbandry. An al
lowance ; the ancient name for estovers. The 
common word to boot comes from this word. 

House-bote is a sufficient allowance of wood 
from off the estate to repair or burn in the 
house, and ' sometimes termed "fire-bote ;" 
plow-bote and cart-bote are wood to be em
ployed in making and repairing all instru
ments of husbandry ; and hay-bote or hedge
bote is wood for repairing of hays, hedges, 
or fences. The word also signifies reparation 
for any damage or injury done, as man-bo,te, 
which was a compensation or amends for a 
man slain, etc. 

BOTELE'SS. In old English law. Without 
amends ; without the privilege of making sat
isfaction for � crime by a pecuniary payment ; 
without relief or remedy. Cowell. 

BOTH. This word is peculiarly appropriate 
to express the thought of all of two, and the 
word "all" indicates every one of a class, 
etc., though it be limited to only two. United 
States v. Bachman (D. C.) 246 F. 1009, 1011. 
See All. 

' 

Both law and equity favor the d iUgent creditor. 

BOTHA. In old English law. A 'booth, stall, 
or tent to stand in, in fairs or markets. 
Cowell. 

BOTHAG I UM,  or BOOTHAGE. Customary 
dues paid to the lord of a manor or soil, for 
the pitching or standing of booths in fairs or 
markets. 

B O RROWE. In old Scotch law. A pledge. BOTHNA, or BUTHNA. In old Scotch law. 

BORROWER. He to whom a thing is lent 
at his request. 

Under a usury statute, the word may in
clude one having the use of money by the for
bearance of his creditor, or any person who 
secures the use of money in any way upon 
an agreed consideration exceeding $ per cent. 
of the principal. Law. Clark & Co. v. Mitch
ell, 76 So. 923, 924, 200 Ala. 565. 

B O RS H O LD E R. In Saxon law. The bor

A park where cattle are inclosed and fed. 
Bothna also signifies a barony, lordship, etc. 
Skene. 

BOTTOM LAN D. The term "bottom land," 
as used in a contract to convey means low 
land formed by alluvial deposits along the 
river, low-lying ground, a dale, valley, or in
tervale, but does not mean the bed of the 
,river or creek. Lexington & E. Ry. Co. v. 
Williams, 209 S. W. 59, 62, 183 Ky. 343. 

ough's ealder, or headborough, supposed to BOTTOMAGE. L. Fr. Bottomry. 
be in the discreetest man in the borough, 
town, or tithing. 

BOSCAG E. In English law. The food which 
'Wood and trees yield to cattle ; browsewood. 
mast, etc. Spelman. 

An ancient duty of wind-fallen wood in the 
forest. Manwood. 

BOSCAR IA.  Wood-bouses, or ox-houses. 
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BOTTOMRY. In maritime law. A contract 
in the nature of a mortgage, by which the 
owner of a ship borrows money for the use, 
equipment, or repair of the vessel, and for a 
definite term, and pledges the ship (or the 
keel or "bottom of the ship, pars pro toto) as 
a security for its repayment, with maritime 
or extraordinary interest on account of the 
marine risks to -be borne by the lender ; it 
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being stipulat(ld that if the ship 'be lost in the 
course of the specified voyage, or during the 
limited time, by any of the perils enumerated 
in the contract, the lender shall also lose his 
money. The Draco, 2 Sumn. 157, Fed. Cas. 
No. 4,057 ; White v. Cole, 24 Wend. (N. Y.) 
126 ; Carrington v. The Pratt, 18 How. 63, 
15 L. Ed. 267 ; The Dora (D. C.) 34 Fed. 343 ; 
.Jennings v. Insurance Co., 4 Bin. (Pa.) 244, 
5 Am. Dec. 404 ;  Braynard T. Hoppock, 7 
Bosw. (N. Y.) 157. 

Bottomry is a contract by which a ship or 
its freightage is hypothecated as security for 
a loan, which is to be repaid only in case the 
ship survives a particular risk, voyage, or pe
riod. Civ. Code Cal. § 3017. 

The contract of bottomry is usually in form 
a bond (termed a bottomry bond, q. 'V.), con
ditioned for the repayment of the money lent, 
with the interest agreed upon, if the ship '
safely accomplishes the specified voyage or 
completes in safety the period limited by the 
contract. 

When the loan is not made upon the ship, 
but on the goods laden on board, and which 
are to be sold or exchanged in the course of 
the voyage, the borrower's personal re8ponsi
bility is deemed the principal security for the 
performance of the contract, which is there
fore called "re�pondentia," which see. And 

, in a loan upon re8pondentia the lender must 
be paid his principal and interest though the 
ship perish, provided the goods are saved. 
In most other respects the contracts of bot
tomry and of re8pondentia stand substantial
ly upon the same footing. 

BOTTOMRY BON D The instrument embody
ing the contract or agreement of bottomry. 

The true definition of a bottomry bond, in 
the sense of the general maritime law, and 
independent of the peculiar regulations of the 
positive codes of different commercial nations, 
is that it is a contract for a loan of money 
on the bottom of the ship, at an extraordinary 

• interest, upon maritime risks, to be borne by 
the lender for a voyage, or for a definite pe
riod. The Draco, 2 Sumn. 157, Fed. Cas. No. 
4,057 ; Cole v. White, 26 Wend. (N. Y.) 515 ; 
Greely v. Smith, 10 Fed. Cas. 1077 ; The 
Grapeshot, 9 Wall. 135, 19 L. Ed. 651. 

BOUCHE. Fr. The mouth. An allowance 
of provision. A voir bouche a court �· ' to have 
an allowance at court ; to be in ordinary at 
court ; to have meat and drink scotfree there. 
Blount ; Cowell. 

B O U C H E  OF C O U RT, or B U D G E  O F  
CO U RT. A certain allowance of provision 
from the king to his knights and servants, 
who attended him on a.ny military expedition. 

BOUGH O F  A T REE. In feudal law. A 
symbol which gave seisin of land, to hold of 
the donor in oapite. 

BOUGHT. The word "bought" ilnplies a com
pleted transaction; a vesting 'of the rightlef 
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title to and possession of the property sold, 
Bull v. Morrison (Tex. Giv. App.) 241 s. W. 
561, 562, and also imports a valuable consid
eration, Grimes v. State, 32 Ga. App. 541, 123 
S. E. 918. 

BOUGHT A N D  SOLD NOTES. When a bro
ker is employed to buy and sell goods, he is 
accustomed to give to the buyer a note of the 
sale, commonly called a "sold note," and to 
the seller a like note, commonly called a 
"bought note," in his own name, as agent of 
each, and thereby they are respectively bound, 
if he has not exceeded his authority. Saladin 
v. Mitchell, 45 Ill. 83 ; Keim v. Lindley (N. 
J. Ch.) 30 A. 1003, 1070 ; A vondale Mills v. 
Benchley Bros., 244 Mass. 153, 138 N. E. 586, 
589. 

BOU LEVARD. The word "boulevard," 
which originally indicated a bulwark or ram
part, and was afterwards applied to a public 
walk or road on the site of a demolished 
fortification, is now employed in the same 
sense as public drive. A . park is a piece of 
ground adapted and set apart for purposes 
of ornament, exercise, and amusement. It 
is not a street or road, though carriages may 
pass through it. 

So a boulevard or public drive is adapted 
and set apart for purposes of ornament, ex
ercise, and amusement. It is not technically 
a street, avenue, or highway, though a car
riage-way over it is a chief feature. People 
v. Green, 52 How. Prac. (N. Y.) 445 ; Howe 
v. Lowell, 171 Mass. 575, 51 N. E. 536 ; Park 
Com'rs v. Farber, 171 Ill. 146, 49 N. E. 427 ; 
City of St. Louis v. Breuer (Mo. Sup.) 223 S. 
W. 108, 110. But "street" and "boulevard" 
may be interchangeable, depending on the 
context. City of Fargo v. Gearey, 33 N. D. 
64, 156 N. W. 552, 555. See, also, Avenue. 

A "boulevard" is a street of special width, 
given a parklike appearance by reserving 
spaces for trees, flowers, etc., and not used 
for heavy teaming ; or one specially designed 
for pleasure walking or driVing. Newbold v. 
Brotzge, 209 Ky. 218, 272 S. W. 755, 756 ; 
Bouis v. City of Baltimore, 138 Md. 284, 113 
A. 852, 855 ; Chaplin v. Kansas City, 259 Mo. 
479, 168 S. W. 763, 765. 

BOUND.  As an adjective, d�notes the con
dition of being constrained by the obligations 
of a bond or a covenant. 

In the law of shipping, "bound to" or 
"bound for" denotes that the vessel spoken 
of is intended or designed to make a voyage 
to the place named. U. S. v. Bengochea (C. 
C. A.) 279 F. 537, 541. 

As a noun, the term denotes . a limit or 
boundary, or a line inclosing or marking off 
a tract of land. In the ,familiar phrase "metes 
and bounds," ,the former term properly de-' 
notes the measured distances, and the latter 
the natural or artificial marks which indicate 
their beginning and ending. A. distinction is 
sometimes taken between "bound" and 
"bounda:py," to'the effect that� · whHe tbe -fo1m-
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er signifies the limit itself, (and .may be an 
imaginary line,) the latter designates a visi
ble ma.rk which indicates the limit. But no 
sach distinction is commonly observed. 

BO UND BA I LI FFS. In English law. Sher
iffs' officers are so called, from their being 
usually bound to the sheriff in an obligation 
with sureties, for the due execution of their 
office. 1 Bl. Comm. 345, 346. 

BOUNDA RY. By boundary is understood, 
in general, every separation, natural or arti
ficial, which marks the confines or line of 
division of two contiguous estates. Trees 
or hedges may be planted, ditches may 
be dug, walls or Inclosures may be erected, 
to serve as boundaries. But we most usually 
understand by boundaries stones or pieces of 
wood inserted in the earth on the confines of 
the two estates. Civ. Code La. art. 826. 

Boundaries are either natural or artificial. 
Of the former kind are water-courses, growing 
trees, beds of rock, and the like. Artificial 
boundaries are landmarks or signs erected by 
the hand of man, as a pole, stake, pile of 
stones, etc. 

Case of Boundary 

A "case of boundary" within Rev. St. Tex. 
1911, art. 1591 (Vernon's Rev. Civ. St. art. 
1821), making judgments of the ('ourts of 
Civil Appeals conclusive, is one where the lo
cation of the boundary is the determining 
question of the entire ca.se. West Lumber Co. 
v. Goodrich (Tex. Com. App.) 223 S. W. 183, 
191 ; Maxfield v. E. L. Sterling & Sons, 110 
Tex. 212, 217 S. W. 937. 

Natural. Bou ndary 

Any formation or product of nature (as op
posed to structures or erections made by man) 
which may serve to define and fix one or more 
of the lines inclosing an estate or piece of 
property, such as a water-course, a line of 
growing trees, a bluff or mountain chain, or 
the like. See Peuker v. Canter, 62 Kan. 363, 
63 P. 617 ; Stapleford v. Brinson, 24 N. C. 
311 ; Eureka Mining, etc., Co. v. Way, 11 Nev. 
171. 

Private' Boundary 

An artificial boundary, conSisting of some 
monument or landmark set up by the hand of 
man to mark the beginning or direction of a 
boundary line of lands. . 

Public Boundary 

A natural boundary ; a natural object or 
landmark used as a boundary of a tract of 
land, or as a beginning point for a boundary 
line. 

BOU:&G 

BOUNDS. The external or limiting lines, ei
ther real or imaginary, of an,. object or 
space ; that which limits or circumscribes. 
Stone v. Waukegan (C. C. A.) 205 F. 495, 496. 

In the English law of mines, the trespass 
committed by a person who excavates min
erals under-ground beyond the boundary of 
his land is called "working out of bounds." 
BOU NTY. A gratuity, or an unusual or addi
tional benefit conferred upon, or Compensa
tion paid to, a class of persons. Iowa v. Mc
Farland, 110 U. S. 471, 4 S. Ct. 210, 28 L. Ed. 
198 ; In re Hoag (D. C.) 227 F. 478, 479. 

An amount appropriated by Congress to repay the 
city of Memphis for the rental value of land taken 
for a navy yard during the Clvtl War Is not a gift 
or bounty, but Is In the nature of a debt. Moyers 
v. City of Memphis. 135 Tenn. 263, 186 S. W. lOS, 1.13. 
Ann. Cas. 1918C. 854. 

A preminm gh'en or oiTerpd to induce men 
to enlist into the puhlic �('ryi(·e. The term 
is applicable only to the Jla�'m(,lIt mude to the 
enlisted man, as the In<1uePIllPllt fo)' his serv
ice, and not to a premium puffl to the man 
throngh whose interyention. II ml by whose 
procurement, the recruit is uhta iDed and mus
tered. Abbe v. Allen, 39 How. Prac. (N. Y.) 
488. 

It Is not easy to dlsorimlnate between bounty, re
ward. and bonus. The fi rst Is the appropriate term, 
however, where the services or action of many per
sons are desired, and each who acts upon ,tbe offer 
may entitle himself ·to the prumlsed gratuity, with
out prejudice from or to the claims of others : while 
reward Is more proper In the case of a single serv
Ice, which can be only once performed, and there
fore will be earned only by the person or co-opera
tive persons who succeed while others fail. Thus, 
bounties are offered to all who will enlist In the 
army or navy : to all who will enga.ge In certain 
fisheries which government desire to encourage : to 
all who kill dangerous beasts or noxious creatures. 
A reward Is offered for rescuing a person from a 
wreck or fire ; for detecting and arresting an of
fender : for finding a lost chattel. Kircher v. Mur
ray (C. C.) 54 F. 624 ;- Ingram v. Colgan, 106 Cal. 
113, 38 P. 315, 28 L. R. A. 187, 46 Am. St. Rep. 221. 

Bonus, as compared with bounty, suggests the 
Idea of a gratuity to Induce -a money transaction 
between Individuals : a percentage or gift, upon a 
loan or transfer of property, or a surrender of & 
right. Abbott. 

-Bounty lands. Portions of the public do
main given to soldiers for military services, 
by way of bounty. See 43 USCA § 791. 

-Bounty of Queen An ne. A name given to a 
royal charter, which was confirmed by 2 Anne, 
c. 11, whereby all the revenue of first-fruits 
and tenths was vested in trustees, to form a 
perpetual fund for the augmentation of poor 
ecclesiastical livings. Wharton. 

BOUNDED TREE. A tree marking or stand- BOU RG. 

ing at the corner of,a field or estate. I n Old French Law 
An assemblage of houses surrounded with 

BOUN DERS. In American law. Visible walls ; a fortified town or village. 
marks or objects at the ends of the lines 
drawn in surveys of land, showing the courses 
and distances. Burrill 

I n Old English Law 
A borough, a village. 



BOURGEOIS 

BOU RGEO I S. In old French law. The in
habitant of a bourg (q. VI.). 

A person entitled to the privileges of a mu
nicipal corporation ; a burgess. 

One of those constituting the middle class
es, who have property, but who do not be
long to the class of capitalists or proletariat. 
People v. Gitlow, 234 N. Y. 132, 136 N. E. 317, 
322. 

BOU RSE. Fr. An exchange ; a stock-ex
change. 

BO U RSE DE C O M M ERCE. In the F'rench 
law. An nggl'egation, sanctioned by gO\'ern
ment, of mprchants, captains of vessels, ex
change agel lts, and courtiers, the two latter 
being nominated by tile government, in each 
city which has a bourse. Brown. 

BO USSOLE. In French marine law. A com
pass ; the mariner's compass. 

BO UWERYE. Dutch. In old New York law. 
A farm ; a farm on which the farmer's fam
ily resided. 

BO UW M E ESTE R  (also BO UWMAST E R ) .  
Dutch. I n  old New York law. A farmer. 

BOVAT A TERRIE. As much land as one ox 
can cultivate. Said by some to be thirteen, by 
others eighteen, acres in extent. Skene ; Spel
man ; Co. Litt. 5a. See Carucata. 

BOV I N E. From the Latin "bos," meaning 
cow or bull. "Neat cattle" are animals be
longing to the genus "bos," a term not em
bracing horses. sheep, goats, or swine. "Cat
tle" as generally used in the Western Stntes 
means "neat cattle" straight-backed, domes
ticated animals of the bovine genus regardless 
of sex. It includes cows, bulls, and steers, 
but not horses, mares, ge�dings, colts, mules, 
j acks, or jennies, goats, hogs, sheep, shoats, 
or pigs. State v. District Court of Fifth Ju
dicial Dist. in and for Nye County, 174 P. 
1023, 1025, 42 Nev. 218. 

BOW-BEAR ER. An under-officer of the for
est, whose duty it was to oversee and true 
inquisition make, as well of sworn men as 
unsworn, in every bailiwick of the forest ; 
and of all manner of trespasses done, either 
to vert or venison, and cause them to be pre
sented, without any concealment, in the next 
court of attachment, etc. Cromp. Jur. 201. 
BOW I E  I<N I FE. This term as defined by 
Pen. Code Tex. 1911, art. 1027 (Vernon's Ann. 
P. C. art. 1161), includes a knife i;n a scabbard 
with a blade nine inches long and a handle 
four or five inches long, described as a butch
er knife. Mireles v. State, 192 S. W. 241, 242, 
80 Tex. Cr. R. 648. 

BOWYERS. Manufacturers of bows and 
shafts. An ancient company of the city of 
I�ondon. 
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BOX DOLLY. A vehicle which has but one 
wheel, a wide cylindrical drum in the center 
of it, and is shaped like a box, the lower part 
of which extends down as far as the axis of 
the drum. The Rosalie Mahony (D. O.) 218 
J.j-'. 695, 697. 

BOX STEP.  A part of a tread in a ledge con
sisting of risers and treads, which, being a 
passenger car step, is ordinarily termed a 
platform step, is sometimes known as a "box 
step." Hill v. Minneapolis. St. Paul, & S. S. 
M. Ry. Co., 200 N. W. 485, 486, 160 Minn. 
484. 

BOX STRAPP I NG. Metal strips intended to 
reinforce the ends of hea vy wooden packing 
cases to prevent them from IJI'eaking open. 
Stanley Works v. Twisted Wire & Steel Co. 
(C. C. A.) 256 F. 98, 99. 

BOX I NG O F  P I N E  TREES. The words "box
ing of pine trees"., within the mea ni ng of an 
Ala bama statute relating to unla wful entry 
upon land to box pine trees for the purpose 
of obtaining crude turpentine, etc., cannot be 
said to he equivalent to "hanging of cups up
on timber." Howard v. State, 81 So. 345, 346, 
17 Ala. ApD. 9. 

BOY. A provision by a testator directing his  
"boys" to sell his farm and divide the pro
ceeds among " the boys," in the a bspnce of 
some other controlling factor, will be con
strued to refer to the male children. Hiner
man v. Hinerman, 101 S. E. 789, 790, 85 W. 
Va. 349. 

BOYCOTT. A conspiracy formed nnd intend
ed directly or indirectly to prevent the carry
ing on of any lawful business, or to injure 
the business of any one by wrongful ly pre
venting those who would be customers from 
buying anything from or employin� the rep
resentatives of said business, by threats, in
timidation, or other forcible means. Qu)ted 
in Dick v. Northern Pac. Ry. Co., 150 P. 8, 12, 
86 Wash. 211, Ann. Cas. 191 7 A, 63S, the court 
saying : "We believe that, so far as the word 
has a fixed meaning, this definition expresses 
it." And see Hailey v. Brooh:s (Tex. Civ. App.) 
191 S. W. 781, 783 ; Hoban v. Dempsey, lOY: N. 
E. 717, 718, 217 Mass. 166, L. R. A. 1915A, 
1217, Ann. Cas. 1915C, 810 ; Steffes v. Motion 
Picture Mach. Operators' Union, 161 N. W. 
524, 136 Minn . .  200 ; Gray v. Building Trades 
Council, 91 Minn. 171, 97 N. W. 663, 03 L. R. 
A. 753, 103 Am. St. Rep. 477 ; State v. Glid
den, 55 Conn. 46, 8 At!. 890, .3 Am. St. Rep. 
23 ; In re Crump, 84 Va. 927, 6 S. E. 620, 10 
Am. St. Rep. 895 i Oxley Stave Co. v. Inter
national Union (C. C.) 72 Fed. 699 ; Casey v. 
Typographical Union (C. 0.) 45 Fed. 135, 12 
L. R. A. 193 ; Davis v. Starrett, 97 Me. 568, 55 
At!. 516 ; Barr v. Essex Trades Council, 53 
N. J. Eq. 101, 30 Atl. 881 ; Park v. Druggists' 
Ass'n, · 175 N. Y. 1, 67 N. E. 136, 62 . L. R. A. 
682, 00 AiD. St. Rep. 578. The word "boycott" 
does not necessarily import illegality. Gill 
Engraving Co. v. Doerr (D. C.) 214 F. 1lI, 118. 



A "boycott" 18 ·.. combination to cause a. loss to 
one person by coercing others to withdraw from him 
their business Intercourse, by threats that unless 
the others do so, the combination will cause sim
lIar loss to them. Hall v. Johnson, S7 Or. 21, 169 
P. 515. 516. Ann. Cas. 1918E. 49 ; Clarkson v. Lalb
lan, 178 Mo. APp. 708, 161 S. W. 660, 663. 

Primary Boycott 
That which occurs when an organized 

union of employees, hy concerted action, <-eas
es dealing, either social ly or in a business 
way, with a former employer. Piercp v. Sta
blemen's {'nion, Local No. 8760, 103 P. 325, 

. 327, 156 Cal. 70. 

Secondary Boycott 
A combinntion not merely to refrnin from 

dealillg with n person or to adYise or by 
peaceful means persunde his customPfs to re
frniri, hut to exercise coercive pressure on such 
customers, nctual or prospective, in order to 
cause them to withhold or withdl'aw their 
pntronnge, thl'ou�h feal' of loss or dnmnge to 
themselYes. D uplex Printing Press Co. v. 
Deering. 41 S. Ct. 1 72, 1 70, 254 U. S. 443. G5 
L. Ed. 3-W. 16 A. L. R. 106 : Pierce Y. Stll b' e
men's Union, Local No. 8760, lOG Pac. 32:), 

156 Cal. 70. An act which. when committed 
in concert with others, nndel' certain dr
cumstnnces, may cnuse such injury to the 
public, or be so useless or unfnir that these 
conditions will be decisiYe as to whether such 
act is permissible or forhidden, is a "secondnry 
boycott," and must be held to be an unlawful 
interfprence with trade and commerce. Jus
tin Seubert, 111('., v. Reiff, 164 N. Y. S. 522, 
526, 98 Misc. 402. The picl;:eting of a non
union harber shop -by placing a mnn on the 
sidewalk in front of the entrance wearing a 
placnrd that. the shop wa s unfair to organized 
labor was an lIttempted bo;\'cott, both primary 
and secondary, the purpose of the secondary 
boycott heing to bring to bear a duress upon 
the customers of the person under attacl;: by 
threa tening them dirertly or indirectly with a 
boycott if th('y persist in trnding with �uch 
a person. Ellis v. JournE'yman Barbers' In
ternational Union of America, Local {'nion 
No. 52. 191 N. W. 111, 112, 194 Iowa, 1179, 32 
A. L. R. 756. 

BOZERO. In Spanish law. An advocate ; 
one who pleads the causes of others, or his 
own, bE'fore courts of justice, either as plain
tiff or defendant. Called also abogado. 

B RACH I UM MAR I S. An arm of the sea. 

B RAC I N U M .  A brewing ; the whole quantity 
of ale brewed at one time, for which tolsvstor 
was paid in some manors. Brecina, a brew
house. 

B RAH M I N, BRAHMAN, or BRAM I N. In 
Hindu law. A divine ; a priest ; the first 
Hindu caste. 

BRANKS 

of the "brake shoe," which is the movable 
member, and the "brake drum," or the sta
tionary member. Davis Sewing Mach. Co. v. 
New Departure Mfg. Co. (C. C. A.) 217 F. 775, 
780. 

B RANCH. An offshoot, lateral extension, or 
subdivision. Any member or part of a body 
or system ; a · department. Stevens v. Board 
of Water Com'rs of City of Hartford, 128 
A. 713. 716, 102 Conn. 218 : Northern Indi
ana Land Co. v. Oarlin, 127 N. E. 197, 201, 
189 Ind. 324. 

A braneh of a family sto('l, is a group of per
sons, rein ted among themseh'es hy descent 
fl'om a common ancestor. nnll rein ted to the 
main stocli by the fnct that that common an
('estor descends from the original founder or 
progenitor. 

B RANCH OF A R I VE R. "Branch." as dis
tin!-,"Uished from a channel of a river, may 
hm'e  two or more separate channels ; "chan
nel" meaning primaril y the bed. l"nited States 
v. Hutchings (D. C.) 232 F. 841, 844. 

BRANCH OF T H E  SEA. Thi s  term, as used 
at common law, incl uded rivers in which the 
tide ebbed and flowed. Al'l1old v. Muudy, 6 
N. J. Law, 86, 10 Am. Dec. 336. 

B RANCH PI LOT. One possessing a license, 
commission, or certificate of competen('y is
sued by the proper authority and usually 
after an exnmiuation. U. S. v. Forbes, 25 
Fed. Cas. 1141 ; Petterson Y. State (Tex. Cr. 
App.) 58 S. W. 100 ; nenn v. Healy. 66 Ga, 
503 ; State v. Follett, 33 La. Ann. 228. 

B RANCH r.A I LROAD. A Iaternl extension 
of a -main line ; a road conllected with or is
suing from a main line, but not n mere inci
dent of it and not a mere spur or side-track, 
nor one constructed simply to facilitate the 
businE'ss of the chief railway, but designed 
to h.ave a business of its own in the trahspor
tation of persons and property to and from 
plnces not reached by the principal line. 
AI;:ers v. Canal Co., 43 N. J. Law. 110 ; Biles 
v. Railroad Co., 5 Wash. [;(l9, 32 Pac. 211 : 
Grennan v. McGregor, 78 Cal. 258, 20 Pac. 
559 ; Newhall v. Railroad Co., 14 Ill. 274 : 
Blanton v. Railroad Co., 86 Va. 618, 10 S. E. 
925. 

B RA N D. To stamp ; to mark, either with a 
bot iron or with a stencil plate. Dibble v. 
Hathaway, 11 Hun (N. Y.) 575. And see Miles 
v. Vermont Fruit Co., 124 A. 559, 563, 98 Vt. 1. 

BRAN D I NG.  An ancient mode of punish
ment by inflicting a mark on an offender with 
a hot iron. It is generally disused in civil 
law, but is a recognized punishment for some 
military offepses. 

It is also used with reference to the mark
ing of cattle for the purpose of identification .  

BRAKE. An effective "brake" consists of  two B RANI<S. An instrument formerly used in  
members, called the "brake pair," consisting some parts of England for the correction of 
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scolds ; a scolding bridle. It inclosed the clares, before the time. comes, that he will not 
head and a sharp piece of iron entered the perform. Jordan v. Madsen, 69 Utah, 112, 
mouth and restrained the tongue. 252 P. 570, 573 ; The Adamello (D. C.) 19 F. 

B RASIATO R. A maltster, a brewer. 

B RASI U !VI .  Malt. 

B RASS K N U CK L ES o'r KN U CKS. A weapon 
worn on the hand for the purposes of offense 
or defense, so made that in hitting with the 
fist considerable damage is inflicted. It is 
called "brass knuckles" because it was orig
inally made of brass. The term is now used 
as the name of the weapon without referen�e 
to the metal of which it is made ; Patterson 
v. State, 3 Lea (Tenn.) 575. 

BRAWL. A clamorous or tumultuous quarrel 
in a puhlic place, to the disturbance of · the 
public peace. 

In English law, specifically, a noisy quarrel 
or other uproarious conduct creating a dis
turbance in a eh ul'ch or churchyard. 4 Bl. 
Oomm. 146 : 4 �teph. Comm. 253. 

'I.'he popular meanings of the words 
"brawls" and "tumults" are substantially 
identical. They are correlative terms, the one 
employed to express the meaning of the other, 
and are so defined hy approved lexieogra
phers. Legally, they mean the same kind of 
disturbance to the public peace, produced by 
the same class of Ilgents, and can be well com
prehended t.o define one and the same offense. 
State v. Perkins, 42 N. H. 464. 

BREACH. The breaking or violating of a 

(2d) 388, 389. 
In Pleading 

This name is sometimes given to that part 
of the declaration which alleges the violation 
of the defendant's promise or duty, immedi
ately preceding the ad damnum cIa use. 

BREACH O F  C LOSE. The unlawful or un
warrantable entry on another person's soil, 
land, or close. 3 Bl. Comm. 209. 

B REACH O F  CONTRACT. The failure, 
without legal excuse, to perform l i l ly promise 
which forms the whole or part of a contract. 
Friedman v. Katzner, 114 A. 88-1, 886, 139 Md. 
195. 

BREACH O F  COVENANT. The nonperform
ance of any covenant agl'eeCl to hp performed, 
or the doi ng of any act covenulIte<1 not to be 
done. Bolthouse. 

B R EACH O F  D UTY. In a g-eneral �pnse, any 
violation or omis�ion of a lpgal or montl duty. 
More particularly, the neglect or failure to 
fulfill in a just and proper ma nnl'r the duties 
of an office or fiduciary employment . Every 
violation by a trustee of a duty which eq
uity lays upon him, whether wi l lful and 
fraudulent, or done through nf'gligence or 
arising through mere overRight 0" forgetful
ness, is a b" ench of duty. Hidck v. Hemme, 
247 P. 692, 693, 118 Okl. 167. 

law, right, or duty, either by commission or BREACH O F  P O U N D. 
omission. 

The hre-aldng any 
pound or place where cattle or goods dis
trained are deposited, in order to take them 
back. 3 BI. Comm. 146. 

I n  Contracts 
� 

The violation or non-fulfilment of an O'bliga
tion, contract" or duty. 

When, in nnticipation of the time for per
formance, one definitely and specifically re
fuses to do something which he is obligated to 
do, so that i t  amounts to a refusal to go on 
with the contract, it may be treated as a 
breach by anticipation. Friedman v. Katz
ner, 114 A. &�, &(;, 139 Md. 195. Thus, the 
conduct of a buyer in inSisting on inspection 
contrary to the contract was an " anticipatory 
brench." Estes v. Curtiss Aerc :}lane & Mo
tor Corporation, 182 N. Y. S. 25, 26, 191 A,pp. 
Div. 719. An antiCipatory breach will op
erate as a present breach only if accepted and 
acted upon ,by the other party, who may dis
regard it and await the appointed day. Lewis 
v. Scoville, 108 A. 501, 502, 94 Conn. 79 ; 
Smith v. Georgia Loan Savings & Banking 
Co., 39 S. E. 410, 113 Ga. 975 ; Byrd Print
ing Co. v. Whitaker Paper Co., 70 S. E. 798, 
135 Ga. 865, Ann. Cas. 1912A, 182. 

A oontinuing breach occurs where the state 
of affairs, or the specific act, constituting the 
breach, endures for a considerable period of 
time, or is repeated at short. intervals. A 
constructive breach of contract t8.kes place 
when the party bound to perform disa·bIes 
himself from performance by some act, or 'de-

B R EACH O F  PR ISO N. The offense of actu
ally and forcibly 'breaking a prison or gaol, 
with intent to escape. 4 Chit. Bl. 130, notes ; 
4 Steph. Comm. 255. The esca pe from cus
tody of a person lawfully arrel:)ted on crim
inal process. 

B REACH O F  P R I V I LEGE. An act or default 
in violation of the privilege of either house 
of parliament, of congress, or of a state leg
islature. 

BREACH O F  PROM ISE. Violation of a 
promise ; chiefly used as an elliptical expres
sion for "breach of promise of marriage." 

B R EACH O F  T H E  PEACE. A violation of 
the public tranquillity and order. The offense 
of- breaking or disturbing the public peace' by 
any riotous, forci ble, or unlawful proceed
ing. 4 BI. Comm. 142, et 8eq. ,. People v. 
Bartz, 53 Mich. 400; 19 N. W. 161 ; State v. 
White, 18 R. I. 473, 28' Atl. 9'68.; People v. 
Wallace, 85 App. Div. 170, 83 N. Y. Supp. 130 ; 
Scougale v. Sweet, 124 Mich. 311, 82 N. W. 
1061 ; State v. Dean, 126 S. E. 411, 412, 98 
W. Va. 88 ; State v. Mancini, 101 A. 581, 583, 
91 Vt. 507. " Breach .of the peace" is .a;generic 



term, State T. Reichman, 1-88 S. W. 225, 
228, 135 Tenn. 653, Ann� Cas. 1918B, 889, IlDd 
includes all "fiolations of pulblic peace or or
der and acts tending to a disturbance there
of, City of St. Louis v. SIUpsky, 162 S. W. 
155, 157, 254 140. 300, 49 L. R. A. (N. ·S.) 919 ; 
State v. Hebert, 246 P. 507, 508, 121 Kan. 329, 
48 A. L. R. 81 ; Oity of Plattsburg v. Smarr 
(Mo. App.) 216 S. W. 538, 539 ; Delk v. Oom
monwealth, 178 S. W. 1129, 1130, 100 Ky. 39. 
One who corumi ts a breach of the peace is 
guilty of disorderly cpnduct, but not all dis
orderly conduct is necessarily a "breach of the 
peace." Garvin v. Oity of Waynesl;>oro, 84 S. 
E. 90, 91, 15 Ga. App. 633. 

A COfl,,8 tructive breach of the peace is an un
lawful act which, though wanting the ele
ments of actual. violence or injury to any per
son, is :ret iBconsistent with the peaceable 
and orderly conduct of society. Various kinds 
of misdemeanors are included in this general 
designation, such as sending challenges to 
fight, going armed in public without lawful 
reason and in a threatening manner, etc. An 
apprehended breach of the peace is caused by 
the conduct of a man who threatens another 
with violence or physical injury, or who goes 
a,bout in public with dangerous and unusual 
weapons in · a threatening or alarming man
ner, or who publishes an aggravated libel up
on another, etc. 

BBBAXING 

Oelw.ein Chemical CO. T. Baker, 204 Iowa, 66, 
214 N. W. 595, '500. 

BREAD ACTS. Laws providing for the suste
nance of persons kept in prison ·for debt: 
B R.EAK. "Break" may be used in a broad 
sense, as in seller's covenant in contract of 
sale of auto, to indidate a weakness, impair
ment, or destruction of parts, however caused. 
American Locomotive 00. v. National Whole
sale Grocery 00., 115 N. E. 404, 405, 226 Mass. 
314, L. R. A. 1917D, 1125. 

BREAK A LEG. Pertaining to a broken bone 
anywhere between ankle and hip, with pos
sible exception of patella. 100% American ' Lo
cal Mut. Life & Accident Ass'n of EI Paso v. 
Work (Tex. Oiv. App.) 289 s. W. 1020. 

BREAKDOWN SERV I CE. "Breakdown serv
ice" as applied to an electric public service 
corporation is primarily a service for emer
gency and is used in case the electric plant 
of the customer breaks down ; it is also used 
when very . little electricity is required, as up
on holidays and Sundays, and also at the 
peak of the service when n maximum cur
rent is required during the day. People ex 
reI. New York Edison 00. v. Public Service 
Oommission for First Dist., 181 N. Y. S. 259, 
261, 191 App. Div. 237. 

B R EACH O F  T RU ST. Any act done by a 
trustee contrary to the terms of his trust, or B REAK ING. Forcibly separating, parting, 

in excess of his authority and to the detri- disintegrating, or piercing any solid sub

ment of the trust ; or the wrongful omission stance. In the law as to housebreaking and 

by' a trustee of any act required ot him by burglary, it means the tearing away or re
the terms of the trust. Also the wrongful moval of any part of a house or of the locks, 
miSiappropriation 'by a trustee of any fund or latches, or other fastenings intended to secure 
property which had been lawfully committed it, or otherwise exerting force to gain an en
to him in a fidueiary character. Every viola-' trance, with the intent to commit a felony ; 
tion by a trustee of a quty which equity lays or violently or forcibly breaking out of a 
upon him, whether willful and fraudulent, or house, after having unlawfully entered it, in 
done through negligence, or arising through the attempt to escape. Gaddie V. Com., 117 
mere oversight and forgetfulness, is a , Ky. 468, 78 S. W. 163, 111 Am. St. Rep. 259 ; 
".breach of trust." The term, therefore, in- Sims v. State, 136 Ind. 358, 36 N. E. 278 ; 

eludes every omission and commission in car- Melton v. State, 24 Tex. App. 287, 6 S. W. 
rying out the trust according to its terms, of 303 ; Mathews v. State, 36 Tex. 675 ; Carter 
care and diligence in protecting and invest- v. State, 68 Ala. 98 ;  State v. New-begin, 25 

ing the trust property, and of using perfect Me. 500 ;  McCourt v. People, 64 N. Y. 585. 

good faith. H. B. Cartwright & Bro. v. United An information alleging a "breaking" of prem
States Bank & Trust Co., 167 P. 436, 453, 23 ises sufficiently implies necessary force. 
N. M. 82 ; National Surety 00. v. State, 136 State v. Stuart, 316 Mo. 150, 289 S. W. 822, 
A. 274, 277, 152 Md. 71, 50 A. L. R. 308. ' See 824. See, also, Palmer v. King, 41 App. D. O. 
Breach of duty, supra. 419, 425. The slightest force is sufficient, 

as the lifting of a doorlatch, Dennis v. State, 
BREACH O F  WARRANTY. In real property 158 S. W. 1008, 1010, 71 Tex. Or. R. 162 ; or 
law and the law of insurance. The failure or the raising of a window, Hollis v. State, 153 
falsehood of an ·affirmative promise or state- S. W . .g53, 854, 69 Tex. Cr. R. 286 ;  or the 
ment, or the nonperformance of an executory opening of a door that is partly shut (State 
stipulation. Hendricks V. Insurance Co., 8 V. Lapoint, 88 A. 523, 87 Vt. 115, 47 L. R. A. 
Johns. (N. Y.) 13 ; Fitzgerald v. Ben. Ass'n, (N. S.) 717, Ann. Cas. 1916C, 318 ;  Gibson v. 
39 App. Div. 251, 56 N. Y. Supp. 1005 ; Stewart Commonwealth, 26-5 .s. W. 339, 345, 204 Ky. 
v. Drake, 9 N. J. Law, 139. As used in the 748), or one that is fastened or locked, Landry 
law of sales, "breach of warranty," unlike v. State, 258 S. W. 172, 174, 96 Tex. Cr. R. 
fraud, does not involve guilty knowledge, 417 ; People v. Toland, 111 N. E. 760, 217 N. 
Anglo-California Trust Co. v. Hall, 211 P. Y. 187, L. R. A. 1916E, 336, Ann. Cas. 1916B, 
991, 993, 61 Utah, 223, and Tests on contract, 536 ; Ashmon v. State, 63 So. 7'54, 755, 9 Ala. 



BRtBAKING 

App. 29 ;  Norman v. State, 69 So. 362, 364; 
13 AI·a. App. 337. 

Breaking, as an element of the crime of 
burglary, may be either actual or construc
tive. Davis v. Commonwealth, 110 S. E. 356, 
351, 132 Va. 521. "Constructive" breaking, 
as distinguished !from actual, forci!ble break
ing, may be classed under the following 
heads: (1) Entries obtained by threats ; (2) 
when, in consequence of violence done or 
threatened in order to obtain entry, the own
er, with a view more effectually to repel it, 
opens the door and sallies out and the felon 
enters ; (3) when entrance is obtained by pro
curing the service of some intermediate per
son, such as a servant, to remove the fasten
ing ; (4) when some process of law is fraud
ulently resorted to for the purpose of obtain
ing an entrance ; (5) when some trick is re
sorted to to induce the owner to remove the 
fastenings and open the door. State v. Henry, 
31 N. C. 468 ; Clarke v. Com., 25 Grat. (Va.) 
912 ; Ducher v. State, 18 Ohio, 311 ; Johnston 
v. ·Com., 85 Pa. 64, 27 Am. Rep. 622 ; Nicholls 
v. State, 68 Wis. 416, 32 N. W. 543, 60 Am. 
Rep. 870. While entering a building 'by a 
chimney is a constructive breaking, this is 
on the ground that a chimney is as much 
closed as its nlature permits. State v. Hart, 
77 S. E. 862, 94 S. C. 214. 

B REAK I N G  A CASE. The expression by the 
judges of a court, to one another, of their 
views of a case, in order to ascertain how far 
they are agreed, and as preliminary to the 
formal delivery of their opinions. "We are 
breaking the case, that we may show what 
is in doubt with any of us." Holt, C. J., ad
dreSSing Dolbin, J., 1 Show. 423. 

B R EA K I  NG B U LK. The offense committed 
by a bailee (particularly a carrier) in open
ing or unpacking the chest, parcel, or case 
containing goods intrusted to his care, and 
removing the goods and converting them to 
his own use. 
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tion, or recollection of the judge. During the 
term of a court, the record is said to remain 
"in the breast of the judges of the court and 
in their remembrance." Co. Litt. 260a ; 3 
BI. Comm. 407. 

When we say that the record is in the 
"breast of the court" to be changed during 
the term, we only mean that the proceedings 
attested by it have not yet obtained that ir
revocable character which places them be
yond the power of the court after the term. 
Willson v. Ice, 78 W. Va. 672, 90 S. E. 272, 
275. 

• 

B R EATH. In medical jurisprudence. The 
air expelled from the lungs at each expira
tion. 

B R E DW I T E. In Saxon and old English law. 
A fine, penalty, or amercement imposed for 
defaults in the assise of bread. Cowell. 

B R E H ON. In old Irish law. A judge. 1 
BI. Comm. 100. Brehons, (breitheamh.uin,) 
judges. 

B R E H O N  LAW. The name given to the an
cient system of law of Ireland as it existed 
at the time of its conquest by Henry II. ; and 
derived from the title of the judges, who 
were denominated "Brehons." Its existence 
has been traced from the earliest period of 
Irish history down to the time of the Anglo
N orman invasion. 

B R E NAG I UM. A payment in bran, which 
tenants anciently made to feed their lords' 
hounds. 

B RE P H O T RO P H I .  In the civil law. Per
sons appointed to take care of houses destined 
to receive foundlings. 

B R ET H R E N .  This word, in a will, may in
clude sisters, as well 11s brothers, of the per
son indicated ; it is not necessarily limited 
to the masculine gender. Terry v. Brunson, 
1 RiCh. Eq. (S. C.) 78. 

BREAK I NG D O O RS. Forcibly removing the B R ETH R E N  O F  TRI N ITY HOUSE. See 
fastenings of a house, so that a person may Elder Brethren. 
enter. 

B R EAI{ I N G  JA I L.. The act of a prisoner in 
effecting his escape from a place of lawful 
confinement. Escape, while denoting the of
fense of the prisoner in unlawfully leaving 
the jail, may also connote the fault or neg
ligence of the sheriff or keeper, and hence is 
of wider significance than "breaking jail" or 
" prison-breach." 

B R EA K I N G  OF ARRESTMENT. In Scotch 
law. The contempt of the law committed by 
an arrestee who disregards the arrestment 
used in his hands, and pays the sum or deliv
ers the goods arrested to the debtor. The 
breaker is liable to the arrester in damages. 
See Arrestment. 

BREAST O F  THE COU RT. A metaphorical 
expression Signifying the conscience, discre-

B RETTS A N D  SCOTTS, LAWS OF T H E. 
A code or system of laws in use among the 
Celtic tribes of Scotland down to the begin
ning of the fourteenth century, and then 
abolished by Edward I. of England. 

B RETTW ALDA. In Saxon law. The ruler 
of the Saxon heptarchy. 

BREVE. L. Lat. A writ. An original writ. 
A writ or precept of the king issuing out of 
his courts. It is used frequently in the plural 
(brevia, q. v.), especially in speaking of the 
different classes of writs. 

A writ by which a person is summoned or 
attached to answer an action, complaint, etc., 
or whereby anything is commanded to be 

. done in the courts, in order to jUstice, etc� 
It is called "breve," from the · brevity of it, 
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and Is addressed. either to the. defendant him
self, or to the chancellors, judges, sheriffs, or 
other officers. Skene. 

. 

BREVE D E  RECTO. A writ of right, or li
cense foc a person ejected out of an estate, to 
sue for the possession of it.' 

BB.EVIBUS E'l' ltO'l'tJLIS LIBERANDIS 

BREVIA ANT I C I PANTI A. At common law. 
Anticipating or preventive writs. Six were 
included in this category, viz. : Writ of 
mesne ; 'Warrantia chartm ; rrt-onst1-averunt ; 
aud.ita querel;a,; curia clattdenda,.; and ne in
jttste vexes. Peters v. Linenschmidt, 58 Mo. 
466. 

BREVE � N NO M I NATUM.  A writ making BREV IA D E  CU RSU. Writs of course. 
only a general complaint, without the details Formal writs issuing as of course. 
or particulars of the cause of action. 

Breve ita d icitur, quia rem de qu·a agitur, e,t 
Intentionem petentis, paucis verbis breviter 
enarrat. A writ is so called because it briefly 
states, in few wordS, the matter in dispute, 
and the object of the party seeking relief. 
2 lnst. 39. 

Breve j udiciale debet sequi suum originale, et 
accessorium suum p rincipale. Jenk. Cent. 292. 
A judicial writ ought to follow its original, 
and an accessory its principal. 

Breve judiciale non cadit pro defectu formre. 
J enk. Cent. 43. A judicial writ fails not 
through defect of form. 

B R EV E  NOM I NATUM.  A named writ. A 
writ stating the circumstances or details of 
the cause of action, with the time, place, and 
demand, very particularly. 

BREV I A  FO RMATA. Certain writs of ap
proved and established form which were 
granted of course in actions to which they 
were applicable, and which could not be 
changed but by consent of the great council 
of the realm. Bract. fol. 413b. 

BREV I A  J U D I C IALIA. Judicial writs. 
Auxiliary writs issued from the court during 
the progress of an · action, or in aid of the 
judgment. 

BREVIA MAG I STRALIA. Writs occasional
ly issued by the masters or clerks of chan
cery, the form of which was varied to suit 
the circumstances of each case. Bract. fol. 
41;3b. 

BREV I A  SELECTA. Choice or selected 
writs or processes. Often abbreviated to 
Brev. Sel. 

BREVE O R I G I NALE. An original writ ; a Brevia, tarn o riginalia quam j udicialia, patiun

writ which gave origin and commencement tur Anglica nomina. 10 Coke, 132. Writs, as 

to a suit. well original as judicial, bear English names. 

B R EVE PERQU I RERE.  To purchase a writ 
or license of trial in the king's courts by the 
plaintiff. 

BREV E  TESTAT U M .  A written memoran
dum introduced to perpetuate the tenor of 
the conveyance and investiture of lands. 2 
BI. Comm. 307. In Scotch law. A similar 
memorandum made out at the time of the 
transfer, attested by the pares curice and by 
the . seal of the superior. Bell. 

BREVET. 
In Mi l itary Law 

A commission by which an officer Is pro
motecl to the next higher rank, but without 
conferring a right to a corresponding increase 
of pay. 

I n  French Law 

A privilege or warrant granted by the gov
ernment to a private person, authorizing him 
to take a special benefit or exercise an ex
clusive privilege. Thus a brevet d'invention 
is a patent for an invention. 

BREV I A. Lat. Writs. 
breve, which see. 

The plural of 

BREV I A  TESTATA. The name of the short 
memoranda <early used to show grants of 
lands out of which the deeds now in use have 
grown. Jacob. 

BREVIAR I U M  ALAR I C I AN UM. A compila
tion of Roman law made by order of Alaric 
II., king of the Visigoths, in Spain, and pub
lished for the use of his Roman subjects in 
the year 506. It is also known as Lex Ro
mana Visigothorum. It became the principal, 
if not the only, representative of Roman law 
among the Franks. 

BREV I AR I U M  A N I A N I .  Another name for 
the Brevarium Alaricianum, (q. v.) Anian 
was the referendery or chancellor of Alaric, 
and was commanded by the latter to authen
ticate, by his signature, the copies of the 
breviary sent to the comite8. Mackeld. Rom. 
Law, § 68. 
BREV I ATE. A brief ; brief statement, epit
ome, or abstract. A short statement of con
tents, accompanying a ' bill in parliament. 
Bolthouse. The name is usually applied to 
the famous brief of Mr. Murray (afterwards 
Lord ManSfield) for the complainant in the 
case of Penn v. Lord Baltimore, 1 Yes. 444. 

BREV I A  ADVERSA R I A. Adversary writs ; 
writs brought by an adversary to recover BREV I BUS ET ROT U LI S  L I BERAND IS. 

land. 6 Coke, 67. A writ or mandate to a sheriff to deliver to 
his successor the county, and appurtenances, 

BREVIA AM I CAB I L I A. Amicable or friend- with the rolls, briefs, remembrance, and all 
ly writs ; writs brought by agreement or con- other- things belonging to his office. Reg. 
sent of the parties. Qrig. 295. 



BltEWEB 

B R EWER. One who manufactures ferment
ed liquors of any name or description, for 
sale, from malt, wholly or in part, or from 
any substitute therefor. Act July 13, 1866, 
§ 9, (14 St. at Large, 117 [26 USCA § 202] ) ;  
U. S. v. Dooley, 25 Fed. Cas. 890 ; U. S. v. 
Wittig, 28 Fed. Cas. 745. 

B R I BE. Any valuable thing given or prom
ised, or any preferment, advantage, privilege, 
or emolument, given or promised corruptly 
and against the law, as an inducement to any 
person acting in an official or public capacity 
to violate or forbear from his duty, or to im
properly influence his behavio� in the per
formance of such duty. 

The term "bribe" signifies any money, 
goods, right in action, property, thing of val
ue, or advantage, present or prospective, or 
any promise or undertaking to give any, 
asked, given, or accepted, with a corrupt in
tent to influence unlawfully the person to 
whom it. is given, in his- action, vote, or 
opinion, in any public or official capacity. 
Pen. Code Cal. § 7 ;  Pen. Code Tex, 1895, 
art. 144 (Vernon's Ann. Pen. Code art. 177) ; 
People v. Van de Carr, 84 N. Y. S. 461, 87 App. 
Div. 386 ; People v. Ward, 110 Cal. 369, 42 P. 
894 ; Com. v. Headley, 111 Ky. 815, 64 S. W. 
744 ; Williams v. State, 188 Ind. 283, 123 N. 
E. 209, 213. It is a gift, not necessarily of pe
cuniary value, bestowed for the purpose of 
influencing the conduct of the receiver, and 
must be of substantial and not mere imagi
nary value to him, or merely gratifying a 
wish or hope. People v. Hyde, 141 N. Y. S. 
1089, 1093, 156 App. Div. 618. 

B R I BE RY. In criminal law. The receiving 
or offering any undue reward by or to any 
person whomsoever, whose ordinary profes
sion or business relates to the administration 
of publtc justice, in order to influence his be
havior in office, and to incline him to act 
contrary to his duty and the known rules of 
honesty and integrity. Hall v. Marshall, 80 
Ky. 552 ; Walsh v. People, 65 Ill. 65, 16 Am. 
Rep. 569 ; Com. v. Murray, 135 Mass. 530 ; 
Hutchinson v. State, 36 Tex. 294 ; State v. 
Harrah, 101 W. Va. 300, 132 S. E. 654, 655. 
"Bribery," under the common law, is the giv
ing or receiving anything of value, or any 
valuable service, intended to influence one 
in the discharge of a legal duty ; gist of the 
offense ,being the tendency to pervert justice. 
People v. Peters, 265 Ill. 122, 106 N. E. 513, 
515, Ann. Cas. 1916A, 813. And see State v. 
Farris (Mo. App.) 229 S. W. 1100, 1102. 

The term "bribery" now extends further, 
and includes tbe offense of giving a bribe to 
many other classes of officers ; it applies both 
to the actor and receiver, and extends to 
voters, cabinet ministers, .legislators, sheriffs, 
and other. classes. .2 Whart. Crim. Law, § 
1858 ; In re Crum, 55 N. D. 876, 215 N. 'W. 
682, 688, 55 � L. R. 220 ; State v. Benson, 144 
Wash. 170, 257 P. 236, 288 ; People v. Bilitzke, 
174 Mich. 329, 140 N. W. 590, 001 ; State v. 
McGraw, 142 La. 417, 76 So. 822. 

The offense of taking any untIue reward 
by a judge, juror, or other person concerned 
in the administration of justice, or by a 
public officer, to influence his behavior in his 
office. 4 Bl. Comm. 139, and note. 

Bribery is the . giving or receiving any un
due reward to influence the behavior of the 
person receiving such reward, in the dis
charge of his duty, in any office of govern
ment or of justice. Code Ga. 1882, § 4469-
(Pen. Code 1926, § 270). 

The crime of offering any undue reward or 
remuneration to any public officer of the 
crown, or other person intrusted with a public 
duty, with a view to influence his behavior 
in the discharge of his duty. The taking such 
reward is as much bribery as the offering it. 
It also sometimes ' signifies the taking or giv
ing a reward for public office. The offense is 
not confined, as some have supposed, to ju
dicial officers. ' Brown. 

B R I BERY AT ELECT I O NS. The offense 
committed by one who gives or promises or 
offers money or any valuable inducement to 
an elector, in order to corruptly induce the 
latter to vote in a particular way or to ab
stain from voting, or as a reward to the vot
er for having voted in a particular way or 
abstained from voting. 

B R I B O U R. One that pilfers other men's 
good s ; a thief. 

B R I CO L I S. An engine by which walls were 
beaten down. Blount. 

B R I D EWELL. In England. A house of cor
rection. 

B R I D G E. A structure erected over a river, 
creek, stream, ditch, ravine, or other place

' 

to facilitate the passage thereuf ; including by 
the term both arches and abutments ; Board 
of Chosen Freeholders of Sussex County v. 
Strader, 18 N. J. Law, 108, 35 Am. Dec. 530 ; 
Bardwell v. Town of Jamaica, 15 Vt. 438 ; 
Mitchell County v. Dixon, 20 Ga. App. 21, 92 
S. E. 405, 408 ; Dubourdieu v. Delaware Tp. 
of Wyandotte County, 106 Kan. 650, 189 P. 
386, 388 ; Andrew B. Hendryx Co. v. City of 
New Haven, 104 C01m. 632, 134 A. 77, 79 ; 
Bridge Co. v. Railroad Co., 11 Conn. 56, 42 
Am. Dec. 716 ; Proprietors of Bridges v. Land 
Imp. Co., 13 N. J. Eq. 511 ; Rusch v. Daven
port, 6 Iowa, 455 ; Whitall v. Gloucester Coun
ty, 40 N. J. Law, 305 ; as well as approaches ; 
71 l:J. T. 430 ; McGee v. Jones County, 161 
Iowa, 296, 142 N. W. 957, 959, 48 L. R. A. (N. 
S.) 141 ; Hannan, Hickey Bros. Const. Co. v. 
Chicago, B. & Q. R. Co. (Mo. App.) 247 S. W. 
436, 439 ; In re Park Lane South .in City of 
New York, 200 N. Y. S. 555, 557, 206 App. Div. 
269 ; Yocom v. City of Sheridan, 68 Or. 232, 
137 P. 222, 223 ; contra, under a statute, City 
of Stamford v. Town of StamfoN, 100 Conn. 
434, 124 A. 26, 27. The term likewise includes 
embankments ; '  Morgan County T� Glass, 139 
Ga. 415, 77 ' ·S.. E. ' 5S3 ; clliverts ; Central 
Bridle " CODSt. Ce. v. Saunders County, 106 



Neb. 484, 184 N. W. 220, 223 ;  OOft,fr(J, VDIage 
of Marissa v. Jones, 327 Ill. 180, 158 N. E. 
3S9, 394 ; Williamson v. Hossley, 127 )lisa. 
505, 90 So. 184 ; viaducts ; In re City of Bos-

BBJBF· 

-Brief. • I'evesque. A writ to the bishop 
which, in quare imp edit, shall go to remove an 
incumbent, unless he recover or be- presented 
pendente Ute. 1 Keb. 386. 

ton, 221 Mass. 468, 109 N. E. 389, 392 ; Bailey 
-Brief of title. In practice. A methodical v. City of Hermosa Beach, 183 Cal. 757, 192 

P. 712, 713 ; but not a railway viaduct, de- . epitome of all the patents, conveyances, in-
cumbrances, liens, court proceedings, and signed only for the passage of engines and 
other matters affecting the title to a certain cars ; Bridge Proprietors v. Land & Improve-

ment Co., 1 Wall. 116, 17 L. Ed. 571 ; nor portion of 'real estate. 

does the term include a drain under a bridge ; -Brief out of the chancery • .  In Scotch law. A 
Ellis v. Floyd . County, 24 Ga. App. 717, 102 writ issued in the name of the sovereign in 
S. E. 181 ; nor a franchise or contract to the ' election of tutors to minors, the cognoSC'
build a bridge ; New Orleans Pontchartrain ing of lunatics or of idiots, and the ascer
Bridge Co. v. Louisiana Public Service Com- taining the widow's ter.ce ; and sometimes in 
mission. 162 La. 874, 111 So. 265, 266. dividing the property belonging to heirs-por-

A building of stone or wood erected across a tioners. In these cases only brieves are now 
river, for th� common ease and benefit of trav- in use. Bell. elers. J al"oh. 

Bridges are either public or private. Pub
lic bridges are such as form a part of the 
highway, common, according to their �har
acter as foot, horse, or carriage bridges, to 
the public generally, with or without toll. 
State v. Street, 117 Ala. 203, 23 So. 807 ; Ev
erett v. Bailey, 150 Pa. 152, 24· A. 700 ; Rex v. 
Bucks County, 12 East, 204 ; Murphy v. Vil
lage of Ft. Edward, 79 Misc. 296, 140 N. Y. S. 
885, 887. Rev. Codes Idaho, § 874 (Code 1932, 
§ 39-101). Bonneville County v. Bingham 
County, 24 Idaho, 1, 132 P. 431, 433. 

A private bridge is one which is not open 
to the use of the public generally, and does 
not form part of the highway, but is reserved 
for the use of those who erected it, or their 
successors, and their licensees. Rex v. Bucks 
County, 12 East, 192. Such a bridge will not 
be considered a public bridge although it may 
be occasionally used by the public. Thomp
son v. R. Co., 3 Sandt. Ch. (N. Y.) 625 ; 1 Rolle, 
Abr� 368, Bridges, pI. 2 ;  2 Inst. 701 ; 1 Salk. 
359. 

B R I DG E-M ASTERS. Persons chosen by the 
citizens, to have the care and supervision of 
bridges, and having ceFtain tees and profits 
belonging to their Office, as in the case of Lon
don Bridge. 

B R I D LE ROAD. In the location of a private 
way laid out by the selectmen, and accepted 
by the town, a description of it as a "bridle 
road" does not confine the right of way to a 
particular class of animals or special mode of 
use. Flagg v. Flagg, 16 Gray (Mass.) 175. 

B R I EF. 
In General 

A written document ; a letter ; a writing 
in the form of a letter. A. summary, abstract, 
or epitome. A condensed statement of some 
larger document, or of a series of papers, 
facts, or propositions. 

An epitome or condensed summary of the 
facts and circumstances, or propositions of 
law, constituting the case proposed to be set 
up by either party to an action 3:bout to be 
tried or argued. 

-Brief p:apal. In ecclesi'3.stical law. 
pope's letter upon matters of discipline. 

I n  English Practice 

The · 

A document prepared by the attorney, and 
gi ven to the barrister, before the trial of a 
cause, for the instruction and guidance of the 
latter. It contains, in general, all the in
form'3.tion necessary to enable the barrister to 
successfully conduct their client's case in 
court, such as a statement of the facts, a sum
mary of the pleadings, the names of the wit
nesses, and an outline of the evidence ex
pected from them, and any suggestions ariSing 
out of the peculiarities of the case. 

I n  Ame'riean P ractice 

A written or printed document, prepared by 
counsel to serve as the basis for an argument 
upon a cause in an appellate court, and usu
ally filed for the information of the court. 
It embodies the points of law which the coun
sel desires to establish, together with the ar
guments and authorities upon which he rests 
his contention. 

A brief, within a rule of court requiring 
counsel to furnish briefs, before argument, im
plies some kind O!f statement of the case for 
the information of the court. Gardner v. 
Stover, 43 Ind. 356. A "brief" is the vehicle 
of counsel to convey to the appellate court 
the essential facts of his client's case, a state
ment of the questions of law involved, the 
law he would have applied, and the applica
tion he desires made of it by the court. Bell 
V. Germain, 107 P. 630, 12 Cal. App. 375. 

-Printed brief. Typewritten brief is a writ
ten and not a "printed brief." Waterman 
Lumber & Supply Co. v. Holmes (Tex. Civ. 
.A!pp.) 161 S. W. 70. 

I n  'Scotch Law 

Brief is used in the sense of "writ," and 
this seems to be the sense in which the word 
is used in very many of the ancient writers. 

I n Ecclesiastical Law 

A papal rescript sealed with wax. See BUll. 



BRIEFLY 

B R I EF L Y. Concisely ; in a few words ; pel" 
taining to a short or abridged statement. 
Boynton Real Estate Co. v. Woodbridge Tp., 
109 A. 514, 515, 94 N. J. Law, 226. 

B R I EVE. In Scotch law. A writ. 1 Kames, 
Eq. 146. 

B R I GA. In old European iaw. Strife, con
tention, litigation, controversy. 

B R I GAN D I N E. A. coat of mail or ancient 
armour, consisting- of numerous jointed scale
like plates, Vel':r pliant and easy for the body, 
mentioned in 4 & 5 P. & M. c. 2. 

B R I GBOTE. In Saxon and olel Eng-lish law. 
A tribute or contribution towards the repair
ing of bridges. See Bote. 

, B R I N E. A solutjon 4 per cent. salt is brine, 
within the meaning of the provision of para
graph 488, Free List, Tariff Act of 1913, for 
"fruits in ibrine." Amerman & Patterson v. 
U. S., 12 Ct. Cust. App. 117, 118. 
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security, and it is agreed that £ 500, together 
with interest, shall be paid at a time stated ; 
and, as to the other £ '500, that B., in con
sideration thereof, shall pay to A. £ 100 por 
annum for seven years. Wharton. 

B R I T I SH COLUMB IA. The territory on tbe 
north-west coast of North A.merica, once 
known iJ;>y the designation of "New Caledonia." 
Its government is provided for by 21 & 22 
Vict. c. 99. Vancouver IsI,and is united to 
it by the 29 & 30 Vict. c. 67. See 33 & 34 
Vict. c. 66. 

B R I T I SH T H E RMAL U N I T. The amount of 
heat I'equi l'ed to raise a pound of water one 
degree Fahrenheit. Oklahoma Natural Gas 
Co. v. Corporation Commission of Oklahoma, 
237 P. 838. 8-H, 111 Old. 6 ;  Shawnee Gas & 
Electric Co. v. Corporation Commission of 
Oklahoma, 237 P. 844, 111 Ok!. 13. 

BROCAGE. The wages, commission, or pay 
of a broker (also called "brokerage"). Also 
the avocation or business of a broker. 

rlR I NG I NTO.  To import, U. S. v. Gully (D. 
C.) 9 F.(2d) 959 ; to introduce, Sturgeon v. BROCA R D. In old English law. A legal 

StatIO', 154 P. 10'50, 10'55, 17 Ariz. 513, L. R. A. maxim. "Brocardica Juris," the title of a 

1917B, 1230. small book of legal maxims, published at 

BR I NG SU I T. To "bring" an action or suit 
has a settled customary meaning at law, land 
refers to the initiation of legal proceedings 
in a suit. A suit is "brought" at the time it 
is  commenced. Hames v. Judd (Com. PI.) 9 
N. Y. Supp. 743 ; Rawle v. Phelps, 20 Fed. 
Cas. 321 ; Goldenberg v. Murphy, 108 U. S. 
162, 2 Sup. Ct. 388, 27 L. Ed. 686 ; Buecker 
v. Carr, 60 N. J. Eq. 300, 47 At!. 34 ; Wall v. 
Chesapeake & O. Ry. Co., 125 N. E. 20, 23, 290 
Ill. 227. "Brought" and "commenced" in stat
utes of' limitations are commonly deemed to 
have been used interchangeably. Hannaman 
v. Gordon (Tex. Com. App.) 261 S. W. 1006, 
1008. Under such statutes, the suit may be 
"brought," when the summons subsequently 
served is issued. Mill Creek & Minehill Nav. 
& R. Co. v. United States (D. C.) 246 F. 10'13 , 
1016. Under a statute providing that no ac
tion shall be "brought or maintained" again'st 
a school district for noncontractual acts or 
omissions relating to athletic a'pparatus or 
playgrounds, "brought" applies to actions not 
yet instituted. Bruenn v. North Yakima 
School Dist. No. 7, Yakima County, 172 P. 
569, 571, 101 Wash. 374. 

B R I N G I N G M O N EY I NTO CO U RT. The act 
of depositing money in the custody of a court 
or of its clerk or marshal, for the purpose of 
satisfying a debt or duty, or to await the re
sult of an interpleader. Dirks v. Juel, 59 
Neb. 353 , 80 N. W. 1045. 

B R I S. In French maritime law. Literally, 
breaking ; wreck. Distinguished from 
nat('frage, (q. 'li.). 
B R I STO L BARGA I N. In English law. A 
contract ,by which A. lends B. £1,000 on good 

Paris, 1508. 

B ROCA R I US, BRO CATO R. In old English 
and Scotch law. A broker ; a middleman be
tween buyer and seller ; the agent of both 
transacting parties. Bell ; Cowell. 

BROCELLA. In old English law. A wood, 
a thicket or covert of bushes and brushwood. 
Cowell ; Blount. 

BROJ{EN STOWAGE. In maritime law. 
That space in a ship Which is not filled by her 
cargo. 

BROI{ER. An agent employed to make bar
gains and contracts between other persons, 
in matters of trade, commerce, or naviga
tion, for a compensation commonly called 
"brokerage." Story, Ag. § 28 ; Payne v. Pon
der, 77 S. E. 32, 34, 139 Ga. 283. But the 
term "broker" is no longer limited, but ex
tends to almost every bmnch of business, to 
realty as well as personalty. Richmond 
Mortgage & Loan Corporation v. Rose, 128 S. 
E. 604, 605, 142 Va. 342. 

Those who are engaged for others in the 
negotiation of contracts relative to property, 
with the custody of which they have no con
cern. Paley, Prin. & A.g. 13 ; Gile v. Tsutak
awa, 187 P. 323, 326, 109 Wash. 300. 

The broker or intermediary is he who is 
employed to negotiate a matter between two 
parties, and who, for that reason, is consid
ered as the mandatary of both. Civil Code 
La. art. 3016. 

One whose ibusiness is to negotiate pur
chases or sales of stocks, exchange, bullion; 
coined money, bank-notes, promissory notes, 
or other securities, for himself or for others. 
Ordlnarily; the term "broker'.' is applied to 



one acting tor others ; but · the part of the 
definition which speaks of purchases and 
sales for himself is equally important as that 
which speaks of sales and purchases for 
others. W·arren v. Shook, 91 U. S. 710, 23 
L. Ed. 421 ; McCornick & Co., "Bankers, v. 
Tolmie Bros., 243 P. 355, 358, 42 Idaho, 1. 

A hroker is a mere negotiator between oth
er parties, and' does not act in his own name, 
but in the name of those who employ him. 
Henderson v. State, 50 Ind. 234 ; San Jacinto 
Life Ins. Co. v. Brooks (Tex. Civ. App.) 274 
S. W. 6-1-8, 650. 

Brokers are persons whose business it is to 
bring bu,ver and seller together ; they need 
have nothing to do with negotiating the bar
gain. Keys v. Johnson, 68 Pa. 42. 

A "broker" is an agent acting under a limited 
a.uthority usually authorized to buy or sell a par
ticular thing in specified quantities. Portsmouth 
Cotton Oil Refining Co-rp. v. Madrid Cotton Oil Co., 
200 Ala. 634, 77 So. 8, 9. 

As distinguished from a. broker, a "middleman," 
in a real estate transaction, is employed merely to 
bring the parties together when each desires to ex
change his property for that of the other, or where 
one desires to sell and the other to purchase ; his 
services are not rp-udered as the agent of either 
party, and he may later receive a commission from 
both ; but a "broker" is the agent of a party, em
ployed to pro-cure a customer or to effect the sale 
or exchange. Tracey v. Blake, 229 Mass. 57, 1lS N. 
E. 271, 272. 

The difference between a fador or commission 
merchant and a broker is this : A factor may buy 
and sell in his own name, and he has the goods in 
his possession ; while a broker, as such, cannot or
dinarily buy or sell in his own name, and has no 
possession of the goods sold. Slack v. T'ucker, 23 

Wall. 321, 330, 23 L. Ed. 143 ; Lawrence Gas Co. v. 
Hawkeye Oil Co., 165 N. W. 445, 446, 182 Iowa, 179, 

8 A. L. R. 192. Moreover, a factor has a sp·ecial 
property in the goods. Sutton & Cummins v. Kiel 
Cheese & Butter Co., 155 Ky. 465, 159 S. W. 950, 951. 

The legal · distinction between a broker and a fac
tor is that the factor is intrusted with the prop
erty the subject of the agency ; the broker is only 
employed to make a bargain in relation to it. Per
kins v. State, 50 Ala. 154, 156. 

Brokers ·are of many kinds, the most im
portant being enumerated and defined as fol
lows : 

-Exchange brokers, who negotiate foreign 
bills of exchange. 

-I nsurance brokers, who procure insurances 
for those who employ them and negotiate 

between the party seeking insurance and the 
companies or their agents. 

-Merchandise brokers, who buy and sell goods 
and negotiate between buyer and seller, but 
without having the custody of the property. 

-Money-broker. A money-changer ; a scriv
ener or jobber ; one who lends or raises money 
to or for others. 

-Note b rokers, who negotiate the discount 
or sale of commercial paper. 
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--Pawnbrokers, who lend money on goods de
posited with them in pledge, taking high rates 
of interest. 

-Real-estate brokers, who procure the pur
chase or sale of land, acting as intermediary 
between vendor and purchaser to bring them 
together and arrange terms ; and who nego
tiate loans on real-estate security, manage 
and lease estates, etc. Latta v. Kilbourn, 150 
U. S. 524, 14 S. Ct. 201, 37 L. Ed. 169 ; Chad
wick v. Collins, 26 Pa. 139 ; Brauckman v. 
Leighton, .60 Mo. App. 42 ; ' Abraham v. Was
aft', 111 Okl. 138, 239 P. 138, 140 ; Crews v. 

, Sullivan, 133 Va. 478, 113 S. E. 865, �66. A 
" real estate broker" is one employed in nego
tiating the sale, purchase, or exchange of 
lands on a commission contingent on success. 
Oregon Home Builders v. Montgomery Inv. 
Co., 94 Or. 349, 184 P. 487, 491. To constitute 
one a "real estate broker" within statutes re
quiring a license to engage in such business, it 
is not sufficient that he make one or two sales,. 
but it must be shown that he is engaged in 
the business to such an extent that it is his ' 
vocation or partial vocation. Morris v. 
O'Neill, 239 Mich. 663, 215 N. W. 8, 9 ;  Boggan 
v. Clark, 141 Miss. 849, 105 So. 760, 761 ; Kill
en v. Irmiter, 233 Ill. App. 116, 119 ; Kolb v. 
Burkhardt, 148 Md. 539, 129 A. 670, 672. 

-Ship-brokers, who transact business between 
the owners of ships and freighters or chart
erers, and negotiate the sale of vessels. 

-Stock-brokers, who are employed to buy and 
sell for their principals all kinds of stocks, 
corporation bonds, debentures, shares in com
panies, government securities, municipal 
bonds, etc. The term "broker" applies as well 
to a broker on the Board of Trade as to one on 
the Stock Exchange. Cutler v. Pardridge, 
182 III. App. 350, 358. 

B RO KERAGE. The wages or commissions 
of a broker ; also, h1s business or occupation. 

BRO KERAGE CONTRACT. A contract of 
agency, whereby broker is employed to make 
contracts of kind agreed upon in name and on 
behalf of his principal, and for which he is 
paid an agreed commission. Nolen's Adm'r 
v. Robinson, 213 Ky. 752, 281 S. W. 1034', 1036 ; 
Spilo v. Baumann-McWhirter Chemical Co. 
(Sup.) 157 N. Y. S.  521, 522 ; Hardesty v. Mar
tin Ebersbach Co. (C. O. A.) 294 F. 5, 6.  

BROSSUS. Bruised, or injured with blows, 
wounds, or other casualty. Cowell. 

BROTH EL. A bawdy-house ; a house of ill 
fame ; a common habitation of prostitutes. 
Thaler v. U. S. (C. C. A.) 261 F. 746, 749 ; Unit
ed States v. Casey .(D. C.) 247 F. 362, 364. 

BROT H E R. One person is a brother "of the 
whole blood" to another, the former being a 
male, when both are born from the same 
father and mother. He is a brother "of the 
half blood" to that other (or half-brother) 
when the two are born to the same father by 
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different mothers or by the same mother to 
different fathers. 

In the civil law, the following distinctions 
are observed : Two brothers who descend 
from the same father, but by different moth
ers, are called "consanguine" brothers. If 
they have the same mother, but are begotten 
by different fathers, they are called "uterine" 
brothers. If they have both the same father 
and mother, they are denominated brothers 
"germane." 

The phrase "brgthers and sisters" as used 
in statutes of descent and in inheritance tax 
statutes is commonly construed to include 
half brothers and half sisters. Thompson v. 
Smith, 102 Ok1. 150, 227 P. 77, 80 ;  People v. 
Elliff, 74 Colo. 81, 219 P. 224, 225. 

BROT H E R-I N-LAW. A wife's brother or a 
sister's husband. There is not any relation
ship, but only affinity, between brothers-in- , 
law. Farmers' L. & T. Co. v. Iowa Water Co. 
(C. C.) 80 Fed. 469. See State v. Foster, 112 
La. 533, 36 So. 554. J Two men are not broth-

' ers-in-Iaw from the circumstance merely of 
having married sisters. Cruce v. State, 87 
Fla. 406, 100 So. 264, 265. 

B ROTH E R H O O D  A N D  G U ESTL I N G ,  CO U RT 
O F. The Brotherhood was a conference of 
seven towns (i. e., the Cinque Ports and two 
other ancient towns) as to the provision of the 
necessary ships and as to arranging for the 
herring sale at Yarmouth, and for other such 
purposes. The Guestling was rather a wider 
meeting, at which not merely the Brotherhood, 
but deputies from other associated towns 
were present for the discussion of subjects of 
common interest to all. 

B R O U G HT. Taken ; carried. This is the 
meaning of the word as used in Judicial Code 
§ 41 (28 USCA § 102) providing that the trial 
of offenses on the high seas or elsewhere out 
of the jurisdiction of anl particular state or 
district shall be in the dIstrict where the of
fender is found, or into which he is first 
brought. United States v. Townsend (D. C.) 
219 F. 761, 762. 

A writ of error is not "brought" until it is 
filed or lodged in the court, or with the clerk 
of the court, which rendered the judgment, 
United States v. Alamogordo Lumber Co. (C. 
C.  A.) 202 F. 700, 703 ; U. S. v. Shaffer (D. C.) 
278 F. 549, 551. 

B R O U G H T  TO T H E  ATTENT I ON O F. 
Equivalent to the expression "made known 
to." State v. Sullivan, 159 La. 589, 105 So. 
631, 636. 

B R O U G HT TO T R I A L. An action is not 
brought to trial until the trial is commenced. 
Boyd v. Southern Pac. '� Co., 185 Cal. 344, 
197 P. 58, 59 ; Miller & Lux v. Superior Court 
of California in and for Merced County, 192 
Cal. 333, 219 P. 1006, 1009. 

B R UA R I UM. In old English law. A heath 
ground ; ground where -heath grows. Spel
man. 

254 

B R U G B OTE. See Brigbote. 

B R U  I LLUS. In old English law. A wood 
or grove ; a thicket or clump of trees in a park 
or forest. Cowell. 

B R U ISE. In medical jurisprudence. A con· 
tusion ; an injury upon the flesh of a person 
with a blunt or heavy instrument, without so
lution of continuity, or without breaking the 
skin. Shadock v. Road Co., 70 Mich. 7, 44 
N. W. 158 ; State v. Owen, 5 N. C. 452, 4 Am. 
Dec. 571. See Contusion. 

B R U I<BARN. In old Swedish law. The 
child of a woman conceiving after a rape, 
which was made legitimate. Literally, the 
child of a struggle. Burrill. 

B RUSH I N G. This term, as well as the ex
pression "lifting bottom," is applied to dig
ging of space in middle of bottom of mine en
try or room neck in which to lay track. Schil
lings v. Big Creek Coal Co. (Mo.App.) 277 S. 
W. 964, 965. 

B R U T U M  FU LM EN. An empty noise ; an 
empty threat. 

B U B B LE. An extravagant or unsubstantial 
project for extensive operations in business 
or commerce, generally founded on a fictitious 
or exaggerated prospectus, to ensnare unwary 
investors. Companies formed on such a basis 
or for such purposes are called "bubble com
panies." The term is chiefly used in Eng
land. 

BU BBLE ACT. The statute 6 Geo. I. c. 18 
(1719), "for restraining several extravagant 
and unwarrantable practices herein mention
ed," was so ealled. It prescribed penalties 
for the formation of companies with little or 
no capital, with the intention, by means of 
alluring advertisements, of obtaining money 
from the public by the sale of shares. Such 
undertakings were then commonly called 
"bubbles." This legislation was prompted 
by the collapse of the "South Sea Project," 
which, as Blackstone says, "had beggared half 
the nation." It was mostly repealed by the 
statute 6 Geo. IV. c. 91. 

BU CKET S H O P� An office or place (other 
than a regularly incorporated or licensed ex
change) where information is posted as to the 
fluctuating prices of stocks, grain, cotton, or 
other commodities, and where persons lay 
wagers on the rise and fall of such prices 
under the pretence of buying and selling such 
commodities. C. A. King & Co. v. Horton, 116 
Ohio St. 205, 156 N. E. 124, 126 ; Bryant v. W. 
U. Tel. 00. (C. C.) 17 Fed. 828 ; Fortenbury v. 
State, 47 Ark. 188, 1 S. W. 58 ; Connor v. 
Black, 119 Mo. 126, 24 S. W. 184 ; Smith v. W. 
U. Tel. Co., 84 Ky. 664, 2 S. W. 483 ; State v. 
McGinnis, 138 N. O. 724, 51 S. E. 50 ; Gate
wood v. North Carolina, 203 U. S. 531, 27 Sup. 
0t. 167, 51 L. Ed. 305 ; Burns' Ann. St. Ind. 
1914, • 3837 (Burns' Ind. �St. · 1926, I 2691) ; 
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S awers Grain Co. v. Teagarden, 84 Ind. App. 
522, 148 N. E. 205, 208. 

BUCK'S EXTENS I O N  PROCESS. Some uni
form, continuous force or pull applied to leg 
or foot below break to overcome natural con
traction of muscles of thigh, which have 
a strong tendency to pull broken ends together 
and cause them to slip by each other, espe
cially when break is oblique. Sweet v. Douge, 
145 Wash. 142, 259 P. 25. See Counterexten
sion. 

BUC KSTALL. A toil, net, or snare, to take 
deer. 4 Inst. 306. 

B U D G ET. A name given in England to the 
statement annually presented to parliament 
by the chancellor of the exchequer, contain
ing the estimates of the national revenue and 
expenditure. 

BU F F E R. A contrivance to mitigate the 
shock by cars coming together rather than a 
safety appliance ; an elastic apparatus for 
deadening the jar caused by the collision of 
bodies. George v. Atchison, T. & S. F. Ry. 
Co., 102 Kan. 774, 178 P. 403, 404. 

B U F FET. A public place for lunch or light 
refreshments. McCormick v. Brennan, 224 
Ill. App. 251, 254. 

B U G .  As applied to telegraph instruments, 
a generic name in common use, and has been 
for many years, among operators, to charac
terize vibrating horizontal arm for the semi
automatic production of code dots, as dis
, tinguished from the Morse key, requiring a 
separate motion of the operator's hand for 
each dot. Vibroplex Co. v. J. H. Bunnell & 
Co. (D. C.) 13 F.(2d) 528. 

B U G G E RY. A carnal copulation against 
nature ; and this is either by the confusion of 
species,-that is to say, a man or a woman 
with a brute beast,-or of sexes, as a man with 
a man, 0'1.' man unnaturally with a woman. 3 
Inst. 58 ; 12 Coke, 36. Ausman v. Veal, 10 
Ind. 356, 71 Am. Dec. 331 ; Com. v. J. , 21 Pa. 
Co. Ct. R. 626. This term is often used inter
changeably with "sodomy" ; but even when so 
used, it does not necessarily include the act 
called "fellatio" or "fellation." State v. ' 
Murry, 136 La. 253, 66 So. 963, 964. See Sod
omy. 

B U I LD. To construct and raise anew. At
torney General ex reI. Gibson v. Board of 
Sup'rs of Montcalm County, 141 Mich. 590, 
104 N. W. 792, 794 (quoting and adopting defi
nition in State v. White, 16 R. I. 591, 18 A. 
179, 1038). To form by uniting materials into 
a regular structure. In re Rutland Realty 
Co. (D. C.) 157 F. 296, 297 ; United States v. 
Blair (C. C.) 190 F. 372, 374. 

The term may also be employed in the sense 
of obtain, secure, or acquire. Verner v. Mull
er, 89 S. C. 545, 72 S. E. 393 ; Nebraska Loan 
& Building Ass'n v. Perkins, 61 Neb. 254, 85 
N. W. 67, 69. 

BUILDING 
"Build" Is not sYDOnymou8 with amend, repair, 

or maintain. State T. White, lB R. I. 591, 18 AU. 
179 ; Hutchinson v. City of Olympia, 2 Wash. T. 
314, 5 P. 606, 608 ; Moorhead v. Little Miami R. Co., 
17 Ohio, 340, 353. 

But it has been held that a. grant of power to 
build a railroad, or a requiremeDt that certain per-

. sons shall buIld bridges, may include the power or 
duty of maintenance or repair. Central R. Co. v. 
Collins, 40 Ga. 582, 624 ; Franklin County Com'ns v. 
White Water VaHey Canal Co., 2 Ind. 162, 163. 

BU I LDER. One whose occupation is the 
building or erection of structures, the con
trolling at;ld directing of construction, or the 
planning, constructing, remodeling and adapt
ing to particular uses buildings and other 
structures. Turner v. Haar, 114 Mo. 335, 21 
S. W. 737, 738. One who puts a structure in
to permanent form. Kansas City Southern 
Ry. Co. v. Wallace, 38 Old. 233, 132 P. 908, 
911, 46 L. R. A. (N. S.) 112. The term may be 
synonymous with "contractor." State v. 
Clark, 86 P. 1067, 43 Wash. 664. It may also 
designate a shipwright, a mason, etc., and 
likewise an architect. Savannah & C. R. Co. 
v. Callahan, 49 Ga. 506, 511. Oontra, as to -
"architect," People ex reI. v. Lower, 251 Ill. 
527, 96 N. E. 346, 347, 36 L. R. A. 1�03. 

B U I L D I N G .  Ordinarily, a structure or edi
fice inclosing a space within its walls, and 
usually, but not necessarily, covered with a 
roof. Small v. Parkway Auto Supplies, 258 
Mass. 30, 154 N. E. 521, 522, 49 A. L. R. 1361 ; 
State T. Gates, 197 Iowa, 777, 197 N. W. 908 ; 
State v. Elliott, 198 Iowa, 71, 199 N. W. 270, 
271. 

A structure or edifice erected by the hand 
of man, composed of natural materials, as 
stone or wood, and intended for use or con
venience. Truesdell v. Gray, 13 Gray (Mass.) 
311 ; State v. Moore, 61 Mo. 276 ; Clark v. 
State, 69 Wis. 203, 33 N. W. 436, 2 Am. St. 
Rep. 732 ; State v. Crouse, 117 Me. 363, 104 
A. 525, 526 ; Mecca Realty Co. v. Kellogg's 
Toasted Corn Flakes Co., 166 App. Div. 74, 
151 N. Y. S. 750, 753 ; Sacks v. Legg, 219 Ill. 
App. 144, 147. 

An edifice, erected by art, and fixed upon 
or over the soil, composed of brick, marble, 
wood, or other proper substance, connected 
together, and designed for use in the position 
in which it is .so fixed. Cruise, Dig. tit. 1, s. 
46 ; People ex reI. No. 176 West Eighty-Sev
enth St. Corporation v. Cantor, 107 Misc. 6, 
176 N. Y. S. 593, 596 ; Rabb- v. W. P. Ellison, 
Inc., 89 N. J. Law, 416, 99 A. 119, 120 ; Bruen 
v. People, 69 N. E. 24, 206 Ill. 417, 423. 

The term generally, th()ugh not always, impUes 
the idea of a habitation for the permanent use of 

. man, or an erection connected with his permanent 
use. Rouse v. Catskill & N. Y. Steamboat Co. , 13 N. 

Y. S. 126, 127, 35 N. Y. St. Rep. 4!}1 ; Vallejo & N. R. 
Co. v. Reed Orehani Co., 169 Cal. 545, 147 P. 238, 253. 
It imports tangibility, Wells Fargo & Co. v. Jersey 
City (D. C.)  207 F. 871, 876, and may include the land 
on which it stands, as well as adjac.ent land, Thom
as v. Long, 182 Iowa, 859, 166 N. W. 287, 288 ; City 
of Gainesville T. Branan College, 150 Ga.. 1ll6, 103 
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S. E. 164, 166 ; Baggett v. Georgia. Conference Ass'n 
of Seventh Day Adventists, 157 Ga. 488, 121 S. E. 
838, 839 ; S. F. Bowser & Co. v. Cain Auto Co. (Tex. 
Civ. App.) 210 S. W. 554 ; Dallas Land & Loan Co. 
v. Garrett (Tex. Civ. App.) 276 S. W. 471, 473. 

Whether a wide difference of meaning of the 
words "building," "improvement" and "structure" 
exists depends upon the context in connection with 
which they are used. They might mean the same 
thing, for, in a certain sense, a "building" is an 
"improvement" and also a "structure," and vice 
versa, an "improvement" or "structure" may be a 
"bUilding." Lanier v. Lovett, 25 Ariz. 54, 213 P. 391, 
394. 

The word in its legal sense is ambiguous, and is 
susceptible of being construed, without violence, as 
including many different kinds of structures and 
edifices erected by man. Great Eastern Casualty 
Co. v. Blackwelder, 21 Ga. App. 586, 94 S. E. 843, 844. 
For illustrative cases, see State v. Clark, 221 Mo. 
App. 893, 288 S. W. 77, 78 (a dugout or artificial 
cave) ; Bush v. Norman (Mo. App.) 199 s. W. 721 
(a silo) ; Mecca Realty Co. v. Kellogg Toasted Corn 
Flakes Co., 148 N. Y. S. 1040, 85 Misc. 598 ; Id., 
151 N. Y. S. 750, 753, 166 App. Div. 74 (a sign) ; State 
v. Lintner, 19 S. D. 447, 104 N. W. 205 (a box car) ; 
Adams v. State, 13 Ala. App. 330, 69 So. 357, 359 (each 
room or apartment in a state capitol). 

B U I LD I NG A N D  LOA N  ASSOC I AT I O N .  An 
organization created for the purpose of ac
cumulating a fund by the monthly subscrip
tions and savings of its members to assist 
them in building or purchasing for themselves 
dwellings or real estate by the loan to them 
of the requisite money from the funds of the 
association. McOauley v. Association, 97 
Tenn. (13 Pickle) 421, 37 S. W. 212, 213, 35 L. 
R. A. 244, 56 Am. St. Rep. 813 ; Cook v. Asso-• .  

ciation, 104 Ga. 814, 30 S. E. 911 ; Pfeister v. 
Association, 19 W. Va. 693 ; Holt v . .ADtna 
Building & Loan Ass'n, 78 Okl. 307, 190 P. 872, 
875 ; Rhodes v. Missouri Savings & Loan 00., 
173 Ill. 621, 50 N. E. 998, 1000, 43 L. R. A. 
93 ; In re National Bldg., Loan & Provident 
Ass'n, 12 Del. Oh. 93, 107· A. 453, 455. 

A private corporation designed for the purpose of 
accumulating into its treasury, by means of the 
gradual payment by its members of their stock sub
scriptions in periodical installments, a fund to be 
invested from time to time in advances made to 
such sh areholders on their stock as may apply for 
this privilege on approved security, the borrowing 
members paying interest and a premium for this 
preference in securing an advancement over other 
members, and continuing to pay the regular install
ments on their stock in addition, all of which funds, 
together with payments made by the nonborrowing 
members, including fines, forfeitures, and other like 
revenues, go into the common fund until it, with 
the profits thereon, aggregates the face value of all 
the shares in the association, the legal effect of 
which is to extinguish the liability incurred for 
the loans and advancements, and to distribute to 
each nonboITOwing member the par value of his 
stock. Atlanta Loan & Savi�g Co. v. Norton, 102 
S. E. 536, 538, 149 Ga. 805 : Washington Nat. Build
ing, Loan & In.vestment Ass'n v. Stanley, 63 P. 489, 
492, 38 Or. 319, 84 Am. St. · Rep. 793 : Albany Mut. 
Bldg. Asa'n v. City of Laramie, . 10. Wyo. 64, 65 . P. 
1011, 1013. · See. also, Wilkinson v. MutuaJ Bldg. & 
Say. Asa'n (C. C. A.) 13 F. (2d) 997, 998 ; First Nat. 
Bank v. Dawson County, 66 Mont. 321, 213 P. l.O9'1. 
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1102 : Herold v. Park View Bulldbil;; & Loan Ass'n 
(C. C. A.) 210 F. 577, 582 :  Lilley Building & Loan 
Co. v. Miller (D. C.) 280 F. 143, 144-

B U I LD I N G LEASE. A lease of land for a 
long term of years, usually 99, at a rent 
called a "ground rent," the lessee covenant
ing to erect certain edifices thereon accord
ing to specification, and to maintain the same, 
etc., during the term. 

B U I LD I N G  L I EN.  The statutory lien of a 
material-man or contractor for the erection 
of a building. Lumber 00. v. Holt, 60 Neb. 
SO, 82 N. 'V. 112, 83 Am. St. Rep. 512 ; June 
v. Doke, 35 Tex. Civ. App. 240, 80 S. W. 406. 

BU I LD I NG L I N E. As used in a city charter 
authorizing the establishment of a "building 
line" along boulevards, the term means a 
mark of division or demarkation ; an outline 
or contour ; a limit or boundary ;-not a 
straight line. City of St. Louis v. Handlan, 
242 Mo. 88, 145 S. W. 421, 422, 423. As to 
the meaning of the term in town and city 
plats, see Eckhart v. Irons, 128 Ill. 568, 20 
N. E. 687, 689, 690 ; Simpson v. Mikkelsen, 
196 Ill. 575, 63 N. E. 1036, 1037. 

BU I LD I N G  PER M I T. A permit which a city, 
when authorized by its charter to control the 
construction and repair of all houses, may 
require to be obtained from it as a prerequi
site to.the erection of a building. Fellows v. 
Oity of Oharleston, 62 W. Va. 665, 59 S. E. 
623, 13 L. R. A. (N. S.) 737, 125 Am. St. Rep. 
990, 13 Ann. Oas. 1185 ; Oommissioners of 
Easton v. Oovey, 74 Md. 262, 22 A. 266 ; Bos
tock v. Sams, 95 Md. 400, 52 A. Q65, 59 L. 
R. A. 282, 93 Am. St. Rep. 394. 

B U I LD I N G  S I T E. As used in a building 
contract, providing for filling of the "build
ing site" to grade, that term contemplated 
the entire lot, and not that limited spot on 
which the building was to be erected. 
Myevre v. Liberty Realty & Securities Co., 
156 La. 496, 100 So. 694, 696. 

BU I LD I N G SO C I ETY. An association in 
which the subscriptions of the members form 
a capital stock or fund out of which advanc
es may be made to members deSiring them, 
on mortgage security. 

B U L. In the ancient Hebrew chronology, the 
eighth month of the ecclesiastical, and the 
second of the civil year. It has since been 
called "MOIrsM'Van," and answers to our Oc
tober. 

B U LI(. Unbroken packages. Merchandise 
which i's neither counted, weighed, nor 
measured. See Texas & P. Ry. Co. v. Gate 
City Fertilizer Co. (Tex. Civ. App.) 176 S. 
W. 868, 869. 

Bulk is said of that which is neither count

ed, weighed, nor measured. A sale by the 
bulk is th& sale of a quantity such. as it is, 
without measuring, co�nting, or weighing, 
Oivil Code La. art. 3556, par. 6. 

. 
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When' used in relation to sale of goods by BULLET I N  DES LO IS. In France, the ofIi.
sample, "bulk" means the whole quantity of cial sheet which publishes the laws and de
goods sold, which is supposed to be fairly rep- crees ; this publication constitutes the pro
resented by the sample. American Paper · mUlgation of the law or decree. 
Products Co. v. Morton Salt Co. (Mo. App.) . . . . 

279 S. W. 761, 763. This is the meaning B�LLI O N .  Gold a�d silver mtend?d to be 

which the word has as used in Uniform Sales com�. The term IS usually applIed � a 

Act Pa. § 14 (P. L. c. 543 ; 69 PS § 123). quantIty of th?Se I?etals ready for the mmt, 

F. A. D. Andrea, Inc., v. Dodge (C. C. A.) 15 F. but as yet lymg I� bars, plat�s, lumps, or 

(2d) 1003, 1005. other mass?s ;  but It may also mclude o�a-
ments or dlSh-es of gold and silver, or foreIgn 

B U L I< SALES ACTS. A generic term de
scriptive of a class of statutes deSigned to 
prevent the defrauding of creditors by the 
secret sale in bulk of substantially all of a 
merchant's stock of goods. The general 
scheme of these statutes is to declare such 
bulk sales' fraudulent and void as to creditors 
of the vendor, or presumptively so, unless 
specified formalities are observed. A. J. 
Long Cigar & Grocery Co. v. Harvey, 33 Ga. 
App. 236, 125 S. E. 870. 

B U LI< W I N D OWS. "Bulk windows" include 
show windows as well as bay windows, some
times called "bow windows," within a statute 
conferring on cities the power to regulate 
certain obstructions in the street. City of 
Baltimore v. Nirdlinger, 131 Md. 600, 102 A. 
1014, 1019. 

BU LL. In ecclesiastical law. An instrument 
grant�d by the pope of Rome, and sealed with 
a seal of lead, containing some decree, com
mandment, or other public act, emanating 
from the pontiff. Bull, in this sense, cor
responds with edict or letters patent from 
other governments. Cowell ; � BI. Comm. 
110 ; 4 Steph. Comm. 177, 179. 

There are three kinds of apostolical rescripts
the brief, the Signature, and the buZZ; which last 

is most commonly used in legal matters. 

This is also a cant term of the Stock . Ex
change, meaning one who speculates for a 
rise in the market. 

B U LL-H EADED. Headstrong, obstinate, 
stupidly stubborn. Enloe v. Southern Ry. 
Co., 179 N. C. 83, 101 S. E. 556, 558. 

B U LL PEN. A certain place of confinement 
at a penitentiary. State v. Kelley, 118 Or. 
397, 247 P. 146, 148. 

B U LLA. A seal used by the Roman em
perors, during the lower empire ; it was of 
four kinds,-gold, silver, wax, and lead. 

B U L LET. Synonymous with "shot," mean
ing a projectile, particularly a solid ball or 
bullet that is not intended to fit the bore of a 
piece. Green v. Commonwealth, 122 Va. 862, 
94 S. E. 940, 941. 

B U LLET I N. An officially published notice 
or announcement concerning the progress of 
matters of public importance. In France, 
the registry of tIle laws. 
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coins not current as money, when intended 
to be descriptive of its adaptability to be 
coined, and not of other purposes to which it 
may be put. Hope Min. Co. v. Kennon, 3 
Mont. 44 ; Thalheim v. State, 38 Fla. 169, 20 
So. 938 ; Counsel v. Min. Co., 5 Daly (N. Y.) 
77. 

B U L L I O N  F U N D. A fund of public money 
maintained in connection with the mints, for 
the purpose of purchasing precious metals 
for coinage, and also of enabling the mint 
to make returns of coins to private depositors 
of bullion without waiting until such bullion 
is actually coined.' 

B U M-BA I L I F F. A person employed to dun 
one for a debt ; a bailiff employed to ar
rest a debtor. Probably a vulgar corruption 
of "bound-bailiff" (q. 'V.). 
B U NCO GAM E. Any trick, artifice, or cun
ning calculated to win confidence and to de
ceive, whether by conversation, conduct, or 
suggestion. State v. Ferrato, 72 Wash. 112, 
129 P. 898, 899. 

B U N DA. In old English law. A bound, 
boundary, border, or limit (terminus, Umes). 

B U N D LE, 'V. To sleep on the same bed with
out undressing ; applied to the custom of a 
man and woman, especially lovers, thus sleep
ing. A. & E. Eney. This custom is advert
ed to in Seagar v. Sligerland, 2 Caines (N. 
Y.) 219, and Hollis v. Wells, 3 Clark (Pa.) 
169. 

B U OY. In maritime law. A piece of wood 
or cork, or a barrel, raft, or other thing, made 
secure and floating upon a stream or bay, 
intended as a guide and warning to mariners, 
by marking a spot where the water is shal
low, or where there is a reef or other danger 
to navigation, or to mark the course of a 
devious channel. Buoys are ' regulated by 
federal legislation ; see 33 USCA § 734. 

B U R D E N. A burden, as on interstate com
merce, means anything that impOses either a 
restrictive or onerous load upon such com
merce. State of Missouri v. Kansas Natural 
Gas Co. (D. C.) 282 F. 341, 345. 

Where the Railroad Commission ordered 
construction of a viaduct carrying a street 
over railroad tracks, construction and opera
tion of street car tracks on the viaduct was 
not an "additional burden," and did not enti
tle abutting owners to damages. In eminent 
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domain or condemnation proceedings see 
Henry v. City of La Orosse, 165 Wis. 625, 162 
N. W. 174, 176 ; In re Ely Ave. in City of 
New York, 150 N. Y. S. 698, 701, 88 Misc. 320. 

B U R D E N  O F  PROOF. (Lat. onus probandi.) 
In the law of evidence. The necessity or duty 
of affirmatively proving a fact or facts in 
dispute on an issue raised between the parties 
in a cause. Willett v. Rich, 142 Mass. 356, 
7 N. E. 776, 56 Am. Rep. 684 ; Wilder v. 
Cowles, 100 Mass. 490 ; People v. McCann, 16 
N. Y. 58, 69 Am. Dec. 642. 

The term "burden of proof" is not to be 
confused with "prima facie case," Kendall 
v . .  Brownson, 47 N. H. 200 ; Carver v. Carver, 
97 Ind. 511 ; Heinemann v. Heard, 62 N. Y. 
455 ; Feurt v. Ambrose, 34 Mo. App. 366 ; 
Gibbs v. Bank, 123 Iowa, 736, 99 N. W. 703, 
or with expressions referring to a similar 
idea, such as the "burden of evidence," Hyer 
v. C. E. Holmes & Co., 12 Ga. A.pp. 837, 79 
S. E. 58, 60, or "the burden of proceeding," 
Mason v. Geist (Mo. App.) 263 S. W. 236, 
237, or the burden of going forward with 
the evidence, First Nat. Bank v. Ford, 30 
Wyo. 110, 216 P. 691, 694, 31 A. L. R. 1441. 

It is frequently said, however, to have two 
distinct meanings : (1) the duty of producing 
evidence as the case progresses, and (2) the 
duty to establish the truth of the claim by 
preponderance of the evidence, and though 
the former may pass from party to party, 
the latter rests throughout upon the party 
asserting the affirmative of the issue. Sell
ers v. Kincaid, 303 Ill. 216, 135 N. E. 429, 
433 ; Hansen v. Oregon-Washington R. & 
Nav. Co., 97 Or. 190, 188 P. 963, 969 ; Stofer 
v. Dunham (Mo. App.) 208 S. W. 641, 644 ; 
Moore v. Williams, 111 Neb. 342, 196 N. W. 
695, 698 ; In re Gedney's Will (Sur.) 142 N. 
Y. S. 157, 161 ; North Memphis Sav. Bank v. 
Union Bridge & Construction Co., 138 Tenn. 
161, 196 S. W. 492, 498 ; Sanderhofner v. 
Calmenson, 170 Minn. 69, 212 N. W. 9, 11 ; 
Giblin v. Dudley Hardware Co., 44 R. I. 371, 
117 A. 418, 419. Again "burden of proof" 
is sometimes used to refer merely to the rule 
of practice fixing the order of proof, as dis
tinguished from the "preponderance of the 
evidence" meaning the weight of evidence. 
Welch v. Creech, 88 Wash. 429, 153 P·. 355, 
358, L. R. A. 1918A, 353 ; Thompson v. Dyson, 
120 Kan. 591, 244 P. 867, 868. 

BU REAU. An office for the transaction of 
business. A name given to the several de
partments of the executive or administrative 
branch of gQvernment, or to their larger sub
divisions. In re Strawb'ridge, 39 Ala. 375. 

As applied to a division of an administra
tive department, the term may include the 
operating force. People v. Coffin, 202 Ill. 
App. 100, aff 117 N. E. 85, 279 Ill . .,w1. 

A diTision of a '  department ; a "depart
ment" being one of sepflrate divisions 0r 

. branches of state or municipal administra';; 
• tioo. In re McLaughlfu, 210· N .. y� S. 68, 72, 

124 }lise. ?66. 
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BUREAUCRACY. A system in wltich the 
business of government is carried on in de
partments, each under the control of a chief, 
in contradistinction from a system in which 
the offi'cers of government have a co-ordinate 
authority. 

B U RG, B U R G H .  A term anciently applied 
to a castle or fortified place ; a borough (q. 
'V.). Spelman. 

BU RGAGE. A name anciently given to a 
dwelling-house in a borough town. Blount. 

B URGAGE-H O L D I NG. A tenure by which 
lands in royal boroughs in Scotland were 
held of the sovereign. The service was watch
ing and warding, and was done by. the bur
gesses within the territory of the borough, 
whether expressed in the charter or not. 

BURGAGE-TENU RE. In English law. One 
of the three species of free socage holdings ; 
a tenure whereby houses and lands which 
were formerly the site of houses, in an an
cient borough, are held of some lord by a cer
tain rent. There are a great many customs 
affecting these tenures, the most remarkable 
of which is the custom ' of Borough English. 
See Litt. § 162 ; 2 Bl. Comm. 82. 
B U RGATOR. One who breaks into houses 
or inclosed places, as distinguished from one 
who committed robbery in the open country. 
Spelman. 

BU RGBOTE. In old English law. A term ap
plied to a contribution towards the repair 
of castles or walls of defense, or of a borough. 

B U RGENSES. In old English law. Inhabit
ants of a burgu8 or borough ; burgesses. 
Fleta, lib. 5, c. 6, § 10. 

B URGER I STH. A word used in Domesday, 
signifying a breach of the peace in a town. 
Jacob. 

BURG�SS. 
I n Engl ish Law 

An inhabitant or freeman of a borough or 
town ; a person duly and legally admitted a 
member of a municipal corporatiGD.. Spel
man ; 3 Steph. Comm. 188, 189. 

A magistrate of a ·borough. Blount. 
An elector or voter ; a person legally qual

ified to vote at elections. The word in this 
sense is particularly defined by the statute 
5 & 6 Wm. IV. c. 76, §§ 9, 13. 3 Steph. Comm. 
192. 

A representative of a borough or town, in 
parliament. Co. Litt. 100a ; 1 Bl. Comm. 174. 

I n  Ame.rican Law 

The chief executive officer of a borough, 
bearing . the same relation to its government 
and affairs that the mayor does to those of a 
city. So used in Pennsylvania • 

In Connecticut boroughs the boartt of btir-
116816' corresponds to the ' township board or 
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board ot trustees in some other states, or to 
the common counctl ot a city. Cent. Dict. 

BURGESS ROLL. A roll, required 'by the St. 
5 & 6 Wm. IV. c. 76, to be kept in corporate 
towns or boroughs, of the names of 'burgesses 
entitled to certain new rig.hts conferred ' by 
that act. 

B U R G H-BRECHE. A :tine imposed on the 
community of a town, for a hreach of the 
peace, etc. 

warehouse, store, mUl, barn, stable, outhouse 
or other building, tent, vessel, railroad car, 
mine, or any underground portion thereof, 
with intent to commit grand or petit larceny 
or any felony is guilty of burglary." Pen. 
Code Cal. § 459 ; State v. Lissota, 95 So. 388, 
389, 153 La. 24 ; People v. Mendelson, 106 N. 
E. 249, 251, 264 Ill. 453, L. R. A. 1915C, 627 ;  
State v. Dunlap, 103 N. J. Law, 200, 136 A.. 
510. 

See Breaking. 

B UR G H  ENGLISH.  See Borough English. B URGOMASTER. The title given in Ger-
many to the chief executive officer of a bor

B U R G H  ENG LOY'S. Borough English (q. 'V.). ough, town, or city ; corresponding to our 

B UR G H MA I LS. Yearly payments to the 
"mayor." 

crown of Scotland, introduced by Malcolm B U R G U N D I AN LAW. See Lex Burgun
IlL, and resembling the English fee-ifarm dionum. 
rents. 

B U RG HMOTE. In Saxon law. A court of 
justice held semi-annually by the bishop or 
lord in a burg, which the thanes were bound 
to attend without summons. 

BURGLAR. One who commits burglary. 
One who breaks into a dwelling-house in the 
nighttime with intent to commit a felony. 
Wilson v. State, 34 Ohio St. 200 ; O'Connor 
v. Press Pub. Co., 34 Misc. 564, 70 N. Y. Supp. 
367. See Burglary. 

BURGLAR I O USLY. In pleading. A tech
nical word which must be introduced into 

B U RGWHAR. A burgess (q. v.). 

B URH. A fastness. The hill-top that has 
been fortified as a burh. Very often it has 
given its name to a neighboring village ; it is 
the future borough. The entrenchment 
around a great man's house was a burh. See 
Maitland, Domesday and Beyond, 183. 

B U R I AL. Sepulture ; the act of interring 
dead human bodies. See Lay v. State, 12 Ind. 
..App. 362, 39 N. E. 768 ; In re Reformed, etc., 
Ohurch, 7 How. Prac. (N. Y.) 476 ; Cemetery 
Ass'n v. ,Assessors, 37 La. Ann. 35. 

an indictment for burglary at common law. B U R I< I NG,  B URI< ISM. Murder committed 
Lewis v. State, 16 Conn. 34 ; Reed v. State, with the object O!f selling the cadaver for pur-
14 Tex . ..App. 665. poses of dissection, particularly and original-

B U R G LAR ITER. L. Lat. (Burglariously.) 
In old criminal pleading. A necessary word 
in indictments for burglary. 

B U R G LARY. In criminal law. The break- ' 
ing and entering the house of another in the 
nighttime, with intent to commit a felony 
therein, whether the felony 'be actually com
mitted or not. Soders v. State, 190 S. W. 
1146, 1147, 81 Tex. Cr. R. 506 ; Anderson v. 
State, 48 Ala. 666, 17 Am. Rep. 36 ; Benson v. 
McMahon, 127 U. S. 457, 8 Sup. Ct. 1240, 32 
L. Ed. 234 ; Hunter v. State, 29 Ind. 80 ; ,State 
v. Petit, 32 Wash. 129, 72 Pac. 1021 ; State v. 
McCall, 4 Ala. 644, 39 Am. Dec. 314 ; State 
v. WilSOll, 1 N. J. Law, 439, 1 Am. Dec. 216 ; 
Com. v. Newell, 7 Mass. 245 ; Gibson v. Com
monwealth, 265 S. W. 339, 344, 204 Ky. 748 ; 
Order of Commercial Travelers of America v. 
Williams (C. C. A.) 11 F:(2d) 577, 4,6 .A.. L. R. 
1081 ; State v. Puckett, 78 S. E. 737, 95 S. C. 
114, 46 L. R. A. (N. 8.) 999 ; State v. Allen, 
119 S. E. 504, 506, 186 N. C. 302 ; State v. 
Hodgdon, 94 ..A. 301, .302, 00 Vt. 148 ; Downs 
v. New Jersey Fidelity & Plate Glass Ins. Co. 
of Newark, 100 A. 205, 206, 91 N. J. Law, 523, 
L. R. A. 1918D, 513. 

The common-law definition has been much 
modified by statute in several of the states. 
l!'or example : HEvery person who enters any 
house, room, apartment, tenement, shop, 

ly, by suffocating or strangling the victim . . 

So named from William Burke, a notorious prac
titioner of this crime, who was hanged at Edin
bUrgh in 1829. See the reference thereto in � Redi. 
Sur. (N. Y.) 540. It is said that the first instance 

of his name being thus used as a synonym for the 
form of death he had in1licted on others occurred 
when he himself was led to the gibbet, the crowd 
around the scaffold shouting " Burke him ! "  

B U R LAW C O U RTS. Courts consisting of 
neighbors selected by c.ommon consent to act 
as judges in determining disputes between 
neighbor and neighbor. 

B U R LAWS. In Scotch law. Laws made !by 
neighbors elected by common consent in the 
burlaw courts. Skene. 

B U RN, n. A hurt, injury, or effect caused by 
burning. Webster, Dict. 

A "first-degree burn" varies from redness to a 
blister. A "second-degree burn" results where the 

skin is charred or killed. Murp,hy v. Ludowici Gas 

& Oil Co., 96 Kan. 321, 150 P. 581, 582. 

B U RN ,  v. To consume with fire. See Hiatt v. 
1.�ravelers' InS. Co., 197 N. W. 3, 4, 197 Iowa, 
153, 33 .A.. L. R. . 655 ; Pacific Creosoting Co. 
v. Thames & Mersey Marine Ins. Co. (D. C.) 
210 F. 958, 900. 

The verb "to burn," in an indictment for arson, 

is to be taken in its common meaning of "to coo· 
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sume with fire." Hester v. State, 17 Ga. 130. To 
constitute the "burning" which is essential to the 
the crime of arson, it is not necessary that the 
building should be consumed or materially injured. 
It is sufficient if fire is actually communicated to 
any part thereof, however small. State v. Mutsch
ler, 55 N. D. 120, 212 N. W. 832, 833. 
B U R N I NG FLU I D .  As used in pOlicies of in
surance, this term does not mean any flui d 
which will bul'll . but it means a recognized 
article of commerce, called by that nnme, and 
which is a different article from naphtha or  
kerosene. Putnam v .  Insurance Co.  (C. C.)  4 
Fed. 76-! ; Wheeler v. Insurance Co., 6 :\10. 
App. 235 ; Mark v. Insurance Co., 2! Hun 
(N. Y.) 569. 

B U RN I NG I N  T H E  HAND. In old English 
criminal lnw, laymen. upon being accorded 
the benefit of clergy, were burned with a hot 
iron in the bmw)) of the left thumb, in order 
that, being thus marked, they 'could not again 
claim their clergy. 4 Bl. Comm. 367. This 
practice was tinnIly abolished by Stat. 19 Geo. 
III. c. 7-1 ; though before that time the burn
ing was often done with a cold iron. 

B U R N T  COTTON. Cotton which has been on 
fire, and which has not been subsequently re
picked and rebaled. Southern Ry. Co. v. Pet
tit (C. C. A.) 257 F. 663, 664. 

B U RBOCH I U M. A burroch, dam, or smnU 
wear over a river, where traps are laid' for 
the taking of fish. Cowell. 

B U RROWM EAL I S. In Scotch law. A term 
.used to designate the rents paid into the 
king's private treasury by the burgesses or in
habitants of a borough. 

B U RSA. Lat. A purse. 

B URSAR. A treasurer of a college. 

B U RSA R I A. The exchequer of collegiate or 
conventual bodies ; or the place of receiving, 
paying, and accounting by the bursars. Also 
stipendiary scholars, who live upon the burse, 
fund, or joint�stock of the college. 

B U RY I NG ALI VE. In English law. The 
ancient punishment of sodomites, and those 
who contracted with Jews. Fleta, lib. 1, c. 
27, § 3.  

B U RY I N G-GR O U N D .  A place set apart for 
the interment of the dead ; a cemetery. Ap
peal Tax Court v. Academy, 50 Md. 353. 

B USCARL. In Saxon and old English law. 
Seamen or marines. Spelman. 

B USH EL. A dry measure, containing four 
pecks, eight gallons, or thirty-two quarts. 
But the dimensions of a bushel, and the 
w-eight of a bushel of grain, etc., vary in the 
different states in consequence of statutory 
enactments. Richardson v. Spafford, 13 Vt. 
245 ; Milk 1'. Christie, 1 Hill (H. 'X.) 106 ; 
Hockin v. Cooke, ·4 Term, 816. 
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BUSI N ESS. This word embraces everything 
about which a person can be employed. Peo
ple v. Com'rs of Taxes, 23 N. Y. 242, 24-1 ; 
Flint v. Stone Tracy Co., 220 U. S. 107, 31 
Sup. Ct. 342. 55 L. Ed. 389, Ann. Cas. 1912B, 
1312 ; Conhaim Holding Co. v. Willcuts (D. 
C.) 21 F.(2d) 91, 92 ; Feitelberg v. Matuson, 
208 N. Y. S. 786. 790, 124 Misc. 595 ; Down v. 
Comstock, 149 N. E. 507. 510. 31 8 Ill. 445 ; 
!\lcCullough v. Harshman, 226 P. 555, 556, 99 
Old. 262. 

That which occupips the time, attention, 
and lnbor. of men for the purpose of a liveli
hood or profit. Cnrlpy v. New Ellgland Trust 
Co., 109 N. E. 171, 174. 221 !\I nss. 3R4 ; Small
wood v. Jeter, 244 P. I·m. 1�.3. -12 [claho, 169 ; 
Hernld v. Glendale Lodge No. l :!Sn, R. P. O. E. 
of (;nitpd States. 1�!) P. 329. 331, 46 Cal. 
ApD. 325 ; Three ForI,s Con] Co. v. {T. S. (D. 
C.) 9 F.(2d) 946, 948 : R. J. Reynold s T baceo 
Co. v. City of Lexington, 205 S. W. 592, 593, 
181 Ky. 503. 

"Business" is often synonymous with call
ing, occupation, or trnde, Gray v. Board of 
Count�7 Com'rs of Sedgwicl� County, 165 P. 
867. 868, 101 Kan. 195, L. R. A. H)1 8F, 182 ; 
Griffin v. Russell, 87 S. E. 10, 11, 144 G a. 275, 
L. R. A. 1916l!', 216, Ann. Cas. 1917D, 994 ;  
and it is so used in Workmen's Compensation 
Act, providing that the act shall not apply to 
"persons whose employment at the time of the 
injury is but casual, and not in the usual 
course of the trade, business, professi on, or 
occupation of the employer," State v. Dis
trict Court of Douglas County, 16 1 N. W. 366, 
368, 138 Minn. 103 ; Kaplan -v. Gaskill, 187 
N. W. 943, 946, 108 Neb. 455. 

The doing of a single act pertaining to a 
particular business will not be considered en
gaging in or carrying on the business ; yet a 
series of such acts would be so considered, 
G'

oddard v. Chaffee, 2 Allen (Mass.) 395, 79 
Am. Dec. 796 ; Sterne v. State, 20 Ala. 46. 
But see Industrial Commission v. Hammond, 
236 P. 1006, 100�, 77 0010. 414. 

Labor, business, and work are not synonyms. La
bor may be business, but it is not necessarily so ; 
and business is not always labor. Making an agree
ment for the sale of a chattel is not within a pro
hibition of labor upon Sunday, thougb it is (if by a 
merchant in his calling) within a prohibition upon 
business. Bloom v. Richards, 2 Ohio St. 387. 

As used in a will giving the testator's "business" 
to persons named, the term may be e<luivocal, and 
may mean property, or simply good will. In re 
Weber's Estate, 261 Pa.. 561, 104 A, 735, 737. It has 
been held not to include notes, In re Rogers' Es
tate, 91 N. J. Eq. 294, 109 A. 16, nor to include coal 
on hand or a bank account kept in connection with 
the business, but that it did include the leasehold, 
wagons, horses, and other equipment, Coyle v. Don
aldson, 90 N. J. Eq. 122, 105 A. 605, 6{)7. 

There Is, however, a clear distinction between 
"business" and "property," a8 generally used in 
ta.xing and other statutes. Sullivan v. Associated 
B11lpoetere ·and Distributors 9'f United States and 
Canada (C� C. A..) 6 F.(2d) 1000, lOll, 402 A. L. R. 608. 

-Business hours.. Those hours of the day dur
ing which, in a given communiQ':, commercial, 
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banking, professional, public, or ot.her kinds 
of business are ordinarily carried on. 

This phrase is declared to mean not the time dur
Ing which a principal requires an employee's serv
Ices, but the business hours of the community gen
erally. Derosia v. Railroad Co., 1B Minn. 133 (Gfl. 
119). 

In respect to the time of presentment and demand 
of bills and notes, business hours generally range 
through the whole day down to the hours of rest 
In the evening, except when the paper Is payable 
at a bank or by a banker ; Cayuga County Bank 
v. Hunt, 2 Hill (N. Y.) 635. See Flint v. Rogers, 
15 Me. 67 ; Lunt v. Adams, 17 Me. 230. 

An order allowing a stockholder to examine the 
books of a corporation "during business hours" · does 

not mean that such examination be carried o,n 
throughout the entire business day, nor In the night

time. Breslauer v. S. Franklin & I Co., 205 Ill. App. 

372, 374. 

-Business 01 the com m unity. A business in 
which a husband is engaged i is prima facie 
the business of the community. Bird v. 
Steele, 132 P. 724, 725, 74 Wa�h. 68. 

-Business situs. A situs acqui�ed for tax pur
poses by one who has carrie� on a business 
in the state more or less permanent in its 
nature. Endicott, Johnson & ,  Co. v. Multno
mah County, 190 P. 1109, 1111, 96 Or. 679. A 
situs ariSing '''hen notes, mor�gages, tax sale 
certificates and the like are- brought into the 
state for something more tha� a temporary 
purpose, and are devoted to sOIne business use 
there and thus become incorprlrated with the 
property of the state for re\ienue purposes. 
Honest v. Gann, 244 P. 233, 235';, 120 Kan. 365 ; 
Lockwood v. Blodgett, 138 A� 520, 525, 106 
Conn; 525. 

' 

-Business trust. As distin�ished from a 
joint-stock company, a pure "business trust" 
is one in which the managers lare principals, 
and the shareholders are cestuis que trust. 
Betts v. Hackathorn, 252 S. W. 602, 604, 159 
Ark. 621, 31 A. L. R. 847. 

-Private business. A "private business or en
terprise" is one in which an in11dividual or in
dividuals, an association, co�artnership, or 
private corporation have in'fested capital, 
time, attention, labor, and intellIigence for the 
purpose of creating and conducting such busi
ness, for the sole purpose ttl at those who 
make such contributions may, : from the con
ducting and operating of it, miake, gain, and 
acquire a financial profit for �heir exclusive 
benefit, improvement, and enjoyment, and, ex
clusively for their own privat� purposes and 
use. Green v. Frazier, 176 N' I W. 11, 17, 44 
N. D. 395. 

I 
-Public business. An element oif "public busi-
ness" prescribed by Compo Stl Okl. 1921, § 
11032 (St. 1931, § 12805), relating to regulation 
by Corporation Commission, iS lthat the busi
ness by its nature must be suchl that the pub
lic must use the same, or the C()Illmodities 
bought and sold in such manner as to affect the 
community at large as to supp�y, price, etc., 

BUT'l'BB 

and such public business m�y exist whether or 
not the Corporation Oommission or district 
court was ever resorted to. Consumers' Light 
& Power Co. v. Phipps,. 251 P. 63, 64, 120 0kl. 
223. 

B USON ES C O M I TATUS. In old English law. 
The barons of a county. 

BUSSA. A term used in the old English law, 
to designate a large and clumsily constructed 
ship. 

B UT. Except, except that. on the contrary, 
or, and also, yet. st ill. Sta te v. �[Hrsh. 1 87 
N. W. 810, 81 2. 109 Neh. 2fi7 : Hickman v. 
Commonwealth. 2-1-3 S. W. 02!l. 1!)5 Ky. 7H'i ; 
Foreman v. School Dist. No. 25 of Columhia 
County, 159 P. 1155 . 1 1 56. 81 Or. 587 ; Spria 
v. E'renl{el, 97 So. 104, 105, 210 Ala. 27. 

BUTC H E R. Th is term includes the occupa
tion of a retail mea t dealer, Provo City Y. 
Provo Meat & Pacldng Co., 49 Utah, 528, 165 
P. 477, 479, Ann. Cas. 1 918D. 5�0, hut not that 
of a corporation operating packing houses in 
various cities and maintaining a digtributing 
house, where it sold sausage, cheese, canned 
meats, etc., but no fresh meat, Morris & Co. 
v. Commonwealth, 116 Va. 912, 83 S. E. 408, 
410� 

BUTLERAGE. A privilege formerly allowed 
to the king's butler, to take a certain part of 
every cask of wine imported by an alien ; the 
part of the cask thus taken. 

Called also prisage ; 2 Bulstr. 2M. An
ciently, it might be taken also of wine import
ed by a subject. 1 Bla. Com. 315 ; Tennes de 
la Ley; Cowell. 

BUTLER'S O RD I NANCE. · In English law. 
A law for the heir to punish waste in the life 
of the ancestor. "Though it be on recor� in 
the parliament book of Edward I., yet it never 
was a statute, nor ever so received ; but only 
some constitution of the king's council, or 
lords in parliament, which never obtained 
the strength or force of an act of parliament." 
Hale, Hist. Eng. Law, p. 18. 

BUTT. A measure of liquid capacity, eqnal 
to one hundred and eight gallons ; also a 
measure of land. 

BUTTALS. The bounding lines of land at 
the end ; abuttals, which see. 

BUTTED AND B O U N DED. A phrase some
times used in conveyancing, to introduce the 
boundaries of lands. See Butt8 and Bounds. 

BUTTE R. A dairy product "manufactured 
exclusively from pure, unadulterated milk or 
cream, or both, with or without salt or color· 
ing matter." Agricultural Law N. Y. (Co� 
sol. Laws, C. 1) § 30 ; Agriculture and Mar� 
kets Law (Consol. Laws, c. 69) § 4t> ; Pardy v. 
Boomhower Grocery Co., 178 App. Div. 347, 
164 N. Y. S. 775, 776. 

. 



BUTTS 

BUTTS. In old English law. Short pieces 
of land left unplowed at the ends of fields, 
where the plow was turned about (otherwise 
called "headlands") as sidelings were similar
ly unplowed pieces on the sides. Burrill ; 
Cowell 

Also a plaee where bowmen meet to shoot 
a.t a mark. 

BUTTS AND B O U NDS. A phrase used in 
conveyancing, to describe the end lines or cir
cumscribing lines of a certain piece of land. 
The phrase "metes and bounds" has the same 
meaning. 

The angles or points where these lines 
change their direction. Cowell ; Spelman, 
Gloss. See Auuttals. 

BUTTY. A local term in the north of Eng
land, for the associate or deputy of another ; 
also of things used in common. 

B UY. To aequire the ownership of property 
by giving an accepted price or consideration 
therefor ; or by agreeing to do so ; to acquire 
by the payment of a price or value ; to pur
chase. Webster. To obtain something for a 
price, usuall�' money. In re Troy, 43 R. 1. 279, 
111 A. 723, 724. 

BUY I N. To purchase, at public sale, prop
erty which is one's own or which one has 
caused or procured to be sold. 

BUYER. One who buys ; a purchaser, partic
ularly of chattels. 

BUYI N G  T ITLES. The purchase of the 
rights or claims to real estate of a person who 
is not in possession of the land or is disseised. 
Void, and an offense, at common law and by 
32 Hen. VIII. c. · 9. This rule has been gen
erally adopted in the United States, and is 
affirmed by statute in some states ; 3 Washb. 
R. P. *596. Hinman v. Hinman, 4 Conn. 575 ; 
Helms v. May, 29 Ga. 124 ; Webb v. Thomp
son, 23 Ind. 432 ; Wash v. McBrayer, 1 Dana 
(Ky.) 566 ; Brinley v. Whiting, 5 Pick. (Mass.) 
356 ; Bush v. Cooper, 26 Miss. 599, 59 Am. Dec; 
270 ; Dame v. Wingate, 12 N. H. 291 ; Thur
man v. Cameron, 24 Wend. (N. Y.) 87 ; Hoyle 
v. Logan, 15 N. C. 495 ; Selleck v. Starr, 6 Vt. 
198. But in other states, such a purchase is 
valid. Fetrow v. Merriwether, 5H Ill. 279 ; 
Cresson v. Miller, 2 Watts (Pa.) 272 ; Hall's 
Lessee v. Ashby, 9 Ohio, 96, 34 Am. Dec. 424 ; 
Stewart v. McSweeney, 14 Wis. 471 ; Poyas v. 
Wilkins, 12 Rich. (S. C.) 420 ;  Crane v. Reeder, 
21 Mich. 82, 4 Am. Rep. 430. 

BY. Near; beside, passing in presence ; it al
so may be used as exclusive. A contract to 
complete work by a certain time, may mean 
that it shall be done before that time, Rankin 
v. Woodworth, 3 Pen. & W. (Pa.) 48 ; or on or 
before the time, J. C. Engelman · Land Co. v. 
La Blanco Agr. Co. (Tex. CiV'. App.) 220 S. W. 
653, 655. "By" a given time commonly means 
'�not later than" stieh time. Fanta v. Maddex, 
80 Cal. App. 513, 252 P. 630� 633' ; Scheuer " 
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Tiegs v; Benedict, 173 Wis. 241, 181 N. W. 
129, 12 A. L. R. 1166 ; Engelman Land Co. v. 
La Blanco Agr. CQ. (Tex. Com. App.) 239 S. 
W. 937, 940, 21 A. L. R. 1535. 

"By," when descriptively used in a grant, 
does not mean "in immediate contact with," 
but "near" to, the object to which it relates ; 
and "near" is a relative term, meaning, when 
used in land patents, very unequal and dif
ferent distances. Wells v. Mfg. Co., 48 N. H. 
491 ; Wilson v.  Inloes, 6 Gill (Md.) 121. 

"By" also means through the means, act, or 
instrumentality of. Carroll v. Industrial 
Commission of Colorado, 69 Colo. 473, 195 P. 
1097, 19 A. L. R. 107. 

By an acquittance for the last payment all other 
arrearages are discharged. Noy, 40. 

BY-B I DO ER. One employed by the seller or 
his agent to bid on property with no purpose 
to become a purchaser, so that bidding there
on may be stimulated in others who are bid
ding in good faith. Osborn v. Apperson Lodge, 
lI'ree and Accepted · Masons, No. 195, of Lou
isa, Ky., 281 S. W. 500, 502, 213 Ky. 533, 46 A. 
L. R. 117 ; Veazie v. Williams, 8 How. 134, 
12 L. Ed. 1018. 

BY-B I D D I N G. See Bid. 

BY B I LL, BY B I LL W I T H O UT W R I T. In 
practice. Terms anciently used to designate 
aetions commenced by original bill, as dis
tinguished from those commenced by original 
writ, and applied in modern practice to suits 
commenced by capias ad respondendum. 1 
Arch. Pro pp. 2, 337 ; 3 Bla. Comm. 285, 286. 
See Harkness V. Harkness, 5 Hill (N. Y.) 213. 
The usual course of commencing an action in 
the King's Bench was by a bill of Middlesex. 
In an action commenced by bill it is not neces
sary to notice the form or nature of the action. 
1 Chit. Pl. 283. 

BY EST I MAT I O N. In conveyancing. A 
term used to indicate that the quantity of 
land as stated is estimated only, not exactly 
measured ; it has the same meaning and ef
fect as the phrase "more or less." Tarbell v. 
Bowman, 103 Mass. 341 ; Mendenhall V. Steek
el; 47 Md. 453, 28 Am. Rep. 481 ; Hays V. Hays, 
126 Ind. 92, 25 N. E. 600, 11 L. R. A. 376. It is 
said that the meaning of these words has nev
er been precisely ascertained by judicial deci
sion. See Sugden, Vend. 231 ; Noble v. Goo
gins, 99 Mass. 234. 

BY GOD AND MY COU NTRY. In old Eng
lish criminal praetice. The established for
mula of reply by a prisoner, when arraigned at 
the bar, to the question, "CUlprit, how wilt 
thou be tried?" 

BY-LAW M ENlo In English law. The chief 
men of a town, representing the inhabitants. 
In an aneient deed, certain parties are de
scribed as "yeomen and bll-Zaw men." 6 Q. B. 
60. 

They appear t� have been . men appointed 
for some purpose of limited authOrity by the 
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other . inhabitants, under by-laws of. the cor
poration appointing. 

BY-LA WS. Regulations, ordinances, or rules 
enacted by a private corporation for its own 
government. 

A by-law Is a rule or law ,of a corporation. for its 
government. and is a legislative act. and the so
lemnities and sanction required by the charter must 
be observed. A resolution is not necessarily a by
law though a by-law may be in the form Df a res
Dlution. Peck v. Elliott. 79 Fed. 10. 24 C. C. A. 425. 
38 L. R. A. 616 ; Mining Co. v. King. 94 Wis. 439. 
69 N. W. 181. 36 L. R. A. 51 ; B agley v. Oil CD., 
201 Pa. 78, 50 At!. 760, 56 L. R. A. 184 ; Dairy 
Ass'n v. Webb, 40 App. Div. 49, 57 N. Y. Supp. 672. 
A "by-law" of a private corporation is a perma-' 
nent rule . of action adDpted by the stockholders,. in 
accDrdance with which the corpDrate affairs are to 
be conducted. Griffith v. Klamath Water Users' 
Ass'n, 68 Or. 402, 137 P. 226, 227 ; Cummings v. State, 
47 Ok!. 627, 149 P. 864, 866, L. R. A. 1915ID, 774. 

"That the ' reasonableness of a by-law Df a co-rpo
ration is a question of law, and not of fact. has al
ways been the established rule ; but in the case of 
State v. Overton. 24 N. :1. Law, 435, 61 Am. Dec. 671, 

a distinction . was taken in this respect between a 

by-law and a regulation, the validity of the former 
being ' a 

' judicial question, while the latter was re
garded as a matter in pai8. But although, in one 
of the opinions read in the case referred to, the view 
was clearly expressed that tIle reasDnableness of a 

corporate regulatiDn was properly for the consider
atiDn of the jury, and . not of the CDurt, yet it was 
nevertheless stated that the point was not Involved 
in the controversy then to be decided. There is no 
doubt that the rule thus intimated is in opposition 
to recent ' American authorities. NDr have I been 
able to find in the English books any such distinc
tion as , that above stated between a by-law and a 

regulatiDn of a corporation:' Compton v. Van Vol
kenburgh, 34 N. :1. Law, 135. 

The word has also been used to designate 
the local laws or municipal statutes of a city 
or town. See Kilgour v. Gratto, 112 N. E. 
489, . 490, 224 Mass. 78. But of late the ten
dency is to employ the word "ordinance" ex
clusively for this class of enactments, re
serving "by-law". for' the rules adopted by 
private corporations. 

In England the term by-law includes any 
order, rule or regulation made by any local 
authority or statutory corporation subordi
nate to Parliament ; l Odgers, O. L. 91. 

BY ..... PASSI NG.  As used in a contract for the 
construction of a subway, requiring the by
passing of all gas pipes whose service can
not be temporarily dispensed with, "by-pass
ing" means the temporary cutting out of the 
gas mains under the street and laying of sub-
' stituted temporary overhead gas pipes until 
all danger in using the original pipes is pass
ed. Degnon Contracting 00. v. -City of New 
York, 196 N. Y. S. 63, 64, 202 App. Div. 390. 

BY REASON OF. Because of. Freeman v. 
Bennett (Tex. Clv. App.) 195 s. W. 238, 241. 
By mean,s, acts, or instrumentality of. State 
v. Kaufman, 50 S. D. 6451. 211 N. W. 691, 692. 

BYSTANDER 
I 

BY THE BY (also Bue). Incidentally ; with
out new process. A term used in former 
English practice to denote the method of fil
ing a declaration against a defendant who 
was aiready in the custody of the court at the 
suit of a different plaintiff or of the same 
plaintiff in another cause. It is no longer al
lowed ; Archbold, New Pro 293. 

BY V I RTUE OF. Because of, through, or in 
pursuance of. State ex reI. , and to Use of 
.TasDer County v. Gass, 317 Mo. 744 , 296 S. 
W. 431, 432. Money received by an officer by 
virtue of his office is money which that of
ficer received under the law of his office, and 
not in violation thereof. HoIli:ngsworth v. 
State, 73 Fla. 44, 75 So. 612, 614.� 

BYE-BI L-WUFFA. In Hindu law. A deed 
of mortgage or conditional sale. 

BYRLA WS. See Burlaws. 

BYROAD. The statute law of New Jersey 
recognizes three different kinds of roads : A 
public road, a private road, and a bYroad. A 
byroad is a road used by the inhabitants, artd 
recognized by statute, but not laid out. Such 
roads are often called "driftways." , They are 
roads of necessity in , newly-settled countries� 
Van Blarcom v. Frike, 29 N. J. Law" 516. ' See, 
also, Stevens v. Allen, 29 N. J. Law, (:l8. 

An obscure or neighborhood road' in ' its 
earlier existence, not used to any great extent 
by the public, yet so far a public road that 
the public have of right free access to It at 
all times. Wood v. Hurd, 34 N. J. Law, 89. 

BYSTA N DER. :  One who stands near ; a 
chance looker-on ; hence one who has no con
cern with the business being transacted. Ba
ker v. State, 187 S. W. 949, 952, , 79 Tex. Cr. 
R. 510. 

Under statutes relating to summoning of 
bystanders to complete jury ' panel, "bystand
ers" may be held to mean qualified talesmen 
summoned by sheriff from county at large. 
Commonwealth v. Sacco; 151 N. E. 839, 847, 
255 Mass. 369. The term means qualified elec
tors, not necessarily persons present in court. 
Bennett v. State, 257 S. W. 372, 373, 161 Ar�. 
496 ; Rogers v. State, 201 S. W. 845, 846, 133 
Ark. 85. . 

" , 

Under statutes authorizing "bystanders" to 
certify bill ' of , exceptions; parties to the suit 
and their attorneys, Walker v. State, 227 S. 
W. 308, 312, 88 Tex. 'Cr. R. 389 ; artd also wit
nesses in the case, McConnell v. McCord,: 281 
S. W. 384, 170 Ark. 839, as well as persons 
not present at the trial, are not :bystanders, 
Buck v. St. Louis Union Trust 00., '185 'So W. 
208, 211, 267. Mo. 644. Though jurors a;re" not 
"bystanders" in the ordinary meaning' of that 
term, they can sign a bystanders' bill of ex��p
tions to acts and comments by the court and 
the argument of attorneys thereon. Alamo 
Iron Works v. :prado (Tex. eiv. App;} �20 'So 
W. 282, 291. ' 

: " � 
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c 
C. The third letter of the alphabet. It was 
used among the Romans to denote condemna
tion, being th� initial letter of condemno, I 
condemn. Tayl. Civil Law, 192. 

The initial letter of the word "Oorle{lJ," used 
by Iilome writers in citing the Oode of Jus
tinian. Tayl. Civil Law, 24. 

C, as the third letter of the alphabet, is 
used as a numeral, in like manner with that 
use of A and B (q. 'V.). The letter is also 
used to designate the tlWrd, of a series of prop-
ositions, sections, etc. 

. 

It is used as an abbreviation of many words 
of which it is the initial lettir ; such as cases, 
civil, circuit, code, common, court, criminal, 
chancellor, crown. 

C.-CT .-CTS. These abbreviations stand 
for "cent" or "cents," and any one of them, 
placed at the top or head of a column of fig
ures, SUfficiently indicates the denomination 
of the figures below. Jackson v. Cummings, 
15 Ill. 453 ; Hunt v. Smith, 9 Kan. 137 ; 
Linck v. Litchfield, 141 Ill. 469, 31 N. E. 123. 

C. A. V. An abbreviation for curia advisari 
'VuU� the court will be advised, will consider, 
will deliberate. 

C. B. In reports and legal documents, an ab
breviation for common bench. Also an ab
breviation for chief baron. 

C. C. Various terms or phrases may be de
noted by this abbreviation ; such as circuit 
court, (or city or county court ;) criminal 
cases, (or crOWR or civil or chancery cases ;) 
civil code ; chief commissioner ; and cepi cor
pus, I have taken his body. 

cery Co. T. Mann, 146 N. E. 791, 793, 251 
Mass. 238 ;  Setton v. Eberle-Albrecht Flour 
Co. (C. C. A.) 258 F. 905 ; A. Klipstein & Co. 
v. Dilsizian (C. C. A.) 273 F. 473, 475 ; North
ern Grain Warehouse Co. v. Northwest Trad
ing Co., 201 P. 903, 904, 117 Wash. 422 ; 
Staackman, Horschitz & Co. v. Cary, 197 Ill. 
App. 601, 605. 

C. J. An a,bbreviation for chief justice ; al
so for circuit judge. 

C. L. An abbreviation for .civil law. 

C. L. P. Common law procedure, in reference 
to the English acts so entitled. 

C. O. D. "Collect on delivery." These let
ters are not cabalistie, but have a determinate 
meaning. They import the carrier's liability 
to return to the consignor either the goods 
or the charges. U. S. Exp. Co. v. Keefer, 59 
Ind. 2'67 ; Fleming v. Com., 130 Pa. 138, 18 At!. 
622 ; Express Co. v. Wold:, 79 Ill. 434 ; State 
v. Intoxicating Liquors, 73 Me. 278 ; American 
Merchants' Union Exp. Co. v. Schier, 55 Ill. 
140 ; Collender v. Dinsmore, 55 N. Y. 206, 14 
Am. Rep. 224 ; Danciger v. American Express 
Co., 179 S. W. 797, 798, 192 Mo. App. 172. 
The carrier accepts a check instead of cash 
at its own peril. Joseph Mogul, Inc., v. C. 
Lewis Lavine, Inc., 221 N. Y. S. 391, 393, 220 
App. Div. 287. 

C. P. An abbreviation for common pleas. 

C. R. An abbreviation for ouna regi&; also 
for chancery reports. 

C. T. A. An abbreviation for oum testam.entD 
anne{lJD, in describing a species of adminis

C. C. ;  B. B. I have taken his body ; bail bond tration. 
entered. See Capias ad Respondendum. 

CA. SA. An abbreviation of capias ad, satis
C. C. P. An abbreviation for, Code of Civil faciendum, q. 'I). 
Procedure ; alsO' fQr court of commDn pleas. 

C. C. & C. I have taken his body and he is 
held. 

C. F. & I .  AlsO' written "c. f. i." Letters used 
in contracts for cost, freight and, inswranoe, 
indicating that the price fixed covers not only 
cost but freight and insurance to be paid by 
the seller ; Benj. Sales, § 887 ; L. R. 8 Ex. 
179 ; L. R. 5 H. L. 395, 400 ; 7 H. & N. 574 ; 
Mee v. McNider, 109 N. Y. 500, 502, 17 N. E. 
424 ; White v. Schweitzer, 132 N. Y. S. 644, 
646, 147 App. Div. 544. 
C. I. F. Also written "c. 1. f." These letters 
in contracts of sale indicate, as does the ex
presSion "c. f. i." or "C. F. & I." (q. 'I).), that 
the price fixed covers the cost of goods, in
surance, and freight. Seaver v. Lindsay 
Light Co., 182 N. Y. S. 20, 33, 111 Misc .. 553 ; 
Cohen v. WDod & Selick, 212 N. Y. S. 31, 35, 
214 App. Diy. 175 ; National Wnolesale Gro-

CABAL. A small association for the purpose 
of intrigue ; an intrigue. This name was 
given to that ministry in the reign of Charles 
II. formed by Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale, who concerted a 
scheme for the restoration Df popery. The 
initials of these five names form the word 
"cabal ;" hence the appellation. Hume, Hist. 
Eng. ix. 69. 

CABALI ST. In French commercial law. A 
factor or broker. 

CABALLAR I A. Pertaining to a horse. It 
was a feudal tenure of lands, the tenant fur
nishing a horseman suitably equipped in time 
of war, or when the lord had occasion for his 
service. 

CABAL.L ER I A. In Spanish law. 'An allot
ment of land acquired by conquest, to a horse 
sDldier. A quantity of land, varying in ex-
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c 
C. The third letter of tbe alpbabet. It was 
used among the Romans to denote condemna
tion, being th(l initial letter of condemno, I 
condemn. Tayl. Civil Law, 192. 

The initial letter of the word "OorIex," used 
by liiIome writers in citing the Oode of Jus
tinian. Tayl. Civil Law, 24. 

C, as the third letter of the alphabet, is 
used as a numeral, in like manner with that 
use of A and B (q. 'V.). The letter is also 
used to designate the tlWrit of a series of prop-
ositions, sections, etc. . 

It is used as an abbreviation of many words 
of which it is the initial lett�r; such as cases, 
civil, circuit, code, common, court, criminal, 
chancellor, crown. 

C_CT.-CTS. These abbreviations stand 
for "cent" or "cents," and any one of them, 
placed at the top or head of a column of fig
ures, sufficiently indicates the denomination 
of the figures below. Jackson v. Cummings, 
15 Ill. 453; Hunt v. Smith, 9 Kan. 137; 
Linck v. Litchfield, 141 Ill. 469, 31 N. E. 123. 

C. A. V. An abbreviation for curia advisari 
vuU, the court will be advised, will consider, 
will deliberate. 

C. B. In reports and legal documents, an ab
breviation for common bench. Also an ab
breviation for chief baron. 

cery Co. v. Mann, 146 N. E. 791, 793, 251 
Mass. 238; Setton v. Eberle-Albrecht Flour 
Co. (C. C. A.) 258 F. 905; A. Klipstein & Co. 
v. Dilsizian (C. C. A.) 2:73 F. 473, 475; North
ern Grain Warehouse Co. v. Northwest Trad
ing Co., 201 P. 003,004, 117 Wash. 422; 
Staackman, Horschitz & Co. v. Cary, 197 Ill. 
App. 601, 605. 

C. J. An abbre'viation for chief justice ; al
so for circuit judge. 

C. L. An abbreviation for .civil law. 

C. L. P. Common law procedure, in reference 
to the English acts so entitled. 

C. O. D. "Collect on delivery." These let
ters are not cabalistic, but have a determinate 
meaning. They import the carrier's liability 
to return to the consignor either the goods 
or the charges. U. S. Exp. Co. v. Keefer, 59 
Ind. 2·67; Fleming v. Com., 130 Pa. 138, 18 At!. 
622; Express Co. v. Woll, 79 Ill. 434; State 
v. Intoxicating Liquors, 73 Me. 278; American 
Merchants' Union Exp. Co. v. Schier, 55 Ill. 
140; Collender v. Dinsmore, 55 N. Y. 206, 14 
Am. Rep. 224; Danciger v. Amelican Express 
Co., 179 S. W. 797, 798, 192 Mo. App. 172. 
The carrier accepts a check instead of cash 
at its own peril. Joseph Mogul, Inc., v. C. 
Lewis Lavine, Inc., 221 N. Y. S. 391, 393, 220 
App. Div. 2 87. 

C. P. An abbreviation for common pleas. 

C. R. An ahbreviation for curia regi&; also 
for chancery reports. 

C. C. Various terms or phrases may be de
noted by this abbreviation; such as circuit 
court, (or city or county court ;) criminal 
cases, (or crOWIl or civil or chancery cases ;) 
civil code ; chief commissioner ; and cepi cor
pus, I have taken his body. C. T. A. An abbreviation for oum testamento 

annexo, in describing a species of adminis
C. C.; B. B. I have taken his body ; bail bond tration. 
entered. See Gapias ad Respondendum. 

CA. SA. An abbreviation of capia8 ait satis
C. C. P. An abbreviation for, Code of Civil faciendum, q. 'V. 
Procedure ; also fQr court of common pleas. 

C. C. &. C. I have taken his body and he is 
held. 

C. F. &. I. Also written "c. f. i." Letters used 
in contracts for C08t, freight and inswrance, 
indicating that the price fixed covers not only 
cost but freight and insurance to' be paid by 
the seller ; Benj. Sales, § 887; L. R. 8 Ex. 
179; L. R. 5.H. L. 395,406; 7 H. & N. 574; 
Mee v. McNider, 109 N.Y. 5 00, 502,17 N. E. 

424; White v. Sehweitzer, 132 N. Y. S. 644, 
646, 141 App. Div. 544. 

C. I. F. Also written "c. 1. f." These letters 
in contracts of sale indicate, as does the ex
presSion "c. f. i." or "C. F. & I." (q. 'V.), that 
the price fixed. covers the cost of goods, in
surance, and freight. Seaver v. Lindsay 
Light Co., 182 N. Y. S. 20, 33, 111 Misc., 553 ; 
Cohen v. Wood & Selick, 212 N. Y. S. 31, 35, 
214 App. Diy. 175; National Wnolesale Gro-

CABAL. A small association for the purpose 
of intrigue; an intrigue. This name was 
given to that ministry in the reign of Charles 
II. formed .by Clifford, Ashley, Buckingham, 
Arlington, and Lauderdale, who concerted a 
scheme for the restoration of popery. The 
initials of these five names form the word 
"cabal ;" hence the appellation. Hume, Hist. 
Eng. ix. 69. 

CABALIST. In French commercial law. A 
factor or broker. 

CABALLARIA. Pertaining to a horse. It 
was a feudal tenure of lands, the tenant fur
nishing a horseman suitably equipped in time 
of war, or when the lord had occasion for his 
service. 

CABALLERIA. In Spanish law. 'An allot
ment of land acquired by conquest, to a horse 
soldier. It.. quantity of land, varying in ex-
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tent in dltrerent provinces. In those pa� of 
the United States whi-ch formerly belonged 
to Spain, it is a lot of one hundred feet front, 
two hundred feet depth, and equivalent to five 
peonias. 2 White, New Recop. 49; Strother 
v. I�ucas, 12 Pet. 444, 9 L. Ed. 1137, note; 
Escriehe, Dice. Raz. 

OADI 

Commonwealth, 197 S. W. 406, 407, 176 · K,. 
747. 

CABOTAGE. A nautical term trom the 
Spanish, denoting strictly navigation from 
cape to cape along the coast without going 
out into the open sea. In International Law, 
cabotage is identified with coo8ting-trade so 
that it means navigating and trading along 
the coast between the ports thereof. 

CABALLERO. In Spanish law. A knight. 
So called on account Of its being more honor
able. to go on horseback (a caballo) than on 
any other beast. CACH EPO LUS, or CACH ERELLAS. An in

ferior bailiff, or catchpoll. Jacob. 

CAB I NET. The advisory board or council 
of a king or other chief executive. In the gov
ernment of the United States the cabinet is 
composed of the secretary of state, the secre
tary of the treasury, the secretary of the in
terior, the secretary of war, the secretary of 
the navy, the secretary of agriculture, the 
secretary of commerce and labor, the attor
ney general, and the postmaster general. In 
Great Britain, the head of the Cabinet and of 
the Ministry is the Prime Minister, who is 
selected by the Crown, and the members of 
the Ministry are the heads of various execu
tive departments ()f the government. The 
Prime Minister and his associates, having 
been selected from the party in power in the 
House of Commons, may be said to be in con
trol of the House. If they lose their majority 
in the House, they resign office in a body and 
a new Ministry is then chosen from the new 
party in power. 

The select or secret council of a prince or 
executive government; so called from the 
apartment in whi-ch it was originally held. 
Webster. 

CAB I NET COUNC I L. In English law. A 
private and confidential assembly of the most 
considerable ministers of state, to concert 
measures for the administration of public af
fairs ; first established by Charles I. Whar
ton. 

CABLE. A large and strong rope or chain, 
such as is attached to a vessel's anchors, or 
the traction-rope of a street railway operat
ed by the cable system, (Hooper v. Railway 
Co., 85 Md. 509, 37 AU. 359, 38 L. R. A. 509,) 
or used in submarine telegraphy, (see 25 Stat. 
41 [47 USCA § 21 et seq.]). The term "cable 
railroad" in a city charter has been held to 
imply street railroads. City of Denver v. 
Mercantile Trust Co. of New York (C. C. A.) 
201 F. 790, 802. 

CABLE TRANSFER. A credit for a sum of 
money payable r.t the place indicated. Oshin
sky v. Taylor (Sup.) 172 N. Y. S. 231, 232,. 

CACH ET, LETTRES D E. Letters issued and 
signed by the kings of France, and counter
signed by a secretary of state, authorizing 
the imprisonment of a person. A:bolished dur
ing the revolution of 1789. 

CAC I CAZGO'S. In Spanish-American law. 
Property entailed on the C.aoiqOO8, or heads of 
Indian villages, and their descendants. Sehm. 
Civil Law, 309. 

CADASTRE. Sp. An official statement of 
the quantity and value of real property in 
any district, made for the purpose of justly 
apportioning the taxes payable on such prop
erty. Strother v. Lucas, 12 Pet. 410, 428, 
note, 9 L. Ed. 1137. 

CADASTU. In French law. An official state
ment of the quantity and value of realty made 
for purposes of taxation; same as cadastre, 
(q. v.). 

CADAVER. A dead human body; a corpse. 
Oadav�r nulliu8 in bonis, no one can have a 
right of property in a corpse. 3 Co. Inst. 110, 
2 Bl. Comm. 429; Griffith v. Railroad Co., 
23 S. C. 32, 55 Am. Rep. 1. 

CADERE. Lat. To end; cease; fail; as in 
phrases such as fX!tdit actio, (or breve,) the ac
tion (or writ) fails; oadit a&sisa" the assise 
a,bates; cadit qU(Bstio, the discussion ends, 
there is no room for further argument; 
cadere ab actione (literally, to fall from an 
action), to fail in an action; cadere in pa;rtem, 
to .become subject to a: division. 

To be changed; to become; to be turned 
into. Oadit Q,8Si8a in juratwm, the assise is 
changed into a jury. Calvinus, Lex. 

CAD ET. 
In the United States Laws 

Students in the military academy a.t West 
Point are styled "cadets;" students in the' 
naval academy at Annapolis, ··cadet midship
men." Rev. St. §§ 1309, 1512 (10 USCA § 
1061 ; 34 USCA § 1031). 

CABL I SH. Brush-wood, or more properly I n  England 

windfall-wood. A younger brother; the younger son of a 

CABOOSE CAR. A car atta-ched to the rear 
gentleman; particularly applied to a volul!l-
tee I' in the army, waiting for some post.. 

of a freight train, fitted up for the accommo- Jacob. 
dation of the conductor, brakeman, and 
chance passengers. Mammoth Cave R. Co. v. CAD I.  A Turkish civil magistrate. 
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CAD IT� Lat. ' It falls, abates, faUs, ends, CA IRN,S' ACT. An English statute for en
ceases. See Cadere. abling the court of chancery to award dam

CADUCA. In the civil law. Property of an 
inheritable' quality ; property such as de
scends to an heIr. Also the lapse of a testa
mentary disposition or legacy. Also an es
cheat; escheated property. 

CADUCARY. Relating to or of the nature 
of escheat, forfeiture, or confiscation. 2 BI. 
Comm. 245. 

CIEDUA. In the civil and old common law. 
Kept ,for cutting ; intended or used to be cut. 
A term applied to wood. 

CIESAR. In the Roman law. A cognomen 

ages. 21 & 22 Vict. c. 27. 

CA I SSO N D I SEASE. A dizziness accom
panied with partial paralysis of the limbs, 
caused by too rapid reduction of air pres
sure to which men have been accustomed. 
'Williams v. Missouri Bridge & Iron Co., 212 
Mich. 150, 180 N. W. 357, 358. 

CALABOOSE. A term used vulgarly, and 
occasionally in judicial proceedings and law 
reports, to designate a jail or prison, partic
ularly a town or city jail or lock-up. Suppos
ed to be a corruption of the Spanish calabozo, 
a dungeon. See Gilham v. Wells, 64 Ga. 194. 

in the Gens Julia, Which was a'Ssumed by the CALCETUM,  CALCEA. A causeway, or 
successors of Julius. Tayl. Civil Law, 31. common hard-way, maintained and repaired 

with stones and rubbish. 
CIESAREAN (also spelled Caesarian ) OPER· 
AT I ON. A surgical operation whereby the 

, fretus, which can neither make its way into 
the world by the ordinary and natural pas
sage, nor be extracted by the attempts of art, 
whether the mother and fretus be yet alive, 
or whether either of them be dead, is by a 
cautious and well-timed operation, taken 
from the mother, with a view to save the 
lives of both, or either of them. This con
sists in making an incision into the abdomen 
and uterus of the mother and withdrawing 
the fretu'S thereby. If this operation be per
formed after the mother's death, the husband 
cannot be tenant by the curtesy ; since his 
right begins from the birth of the issue, and 
is consummated by the death of the wi:(e ; '  
but, if mother and child a.-re saved, then the 
husband would be entitled after her death. 
\Yharton. 

CIETERUS. Lat. Other; another; the 

CALCULATE. To compute mathematically; 
in its broader significance, to intend, to pur
pose, or to design.' State v. Smith, 57 Mont. 
349, 188 P. 644, 648. The word "calculated" 
as used in a sedition act dealing with lan
guage "calculated" to bring the government 
into contempt 'may be deemed practically 
synonymous with intended. State v. Wyman, 
56 Mont. 600, 186 P. 1, 5; State v. Kahn, 56 
Mont. 108, 182 P. 107, 109. See, also, United 
States v. Steene (D. C.) 263 F. 130, 134 ; 
Hunter v. State, 81 Tex. Cr. R. 471, 196 S. 
W. 820, 822: "Calculated" means either like
ly or intended. Pouchan v. Godeau, 167 Cal. 
692, 140 P. 952, 953. See, also, Oneida Com
munity v. Oneida Game Trap Co. (Sup.) 150 
N. Y. S. 918, 922. 

CALE. In old French law. A punishment 
of sailors, resembling the modern "keelhaul
ing." 

rest. CALEFAGIUM. In old· law. A right to take 
CrlETER I S  PAR I BUS. Other things being fuel yearly. Cowell ; Blount. 

�qu.�. 
CIET EA tS TACENT I BUS. The others being 
siient ( the other judg�$ expressing no opin
ion. Comb. 186. 

CIETERORUM. When a limited administra
tion has' been' 'granted, and .all the property 
cannot be administered under it, administra
tion cceterorum (a� to the residue) ' may be 
granted. ' .  ' , , \1 �' : . : J � 
CAFE. :-,The 'word "cafe" as ordinarily a.nd 
VOr)lIlaTiy.used means a restaurant or house 
'for, ',iefreShments. Proprietors' Realty Co. v. 
Wohltmann, 95 N. J. Law, 303, 112 A. 410. 
The terms "restaurant" and "cafe" are sub
stantially synonymous; State v. Shoaf, 179 
N;>C. 744; 102.8: E. 705, 9 A. L;,R.426. 
", ti � � ; . J.: ' 

CALEN:OAR. The established order of the 
division of time into years, months, weeks, 
and days ; or a systematized enumeration 
of such arrangement ; an almanac. Rives 
v. Guthrie, 46 N. C. 86. Julius Cresar or
dained that the Roman year should consist 
Of. 365 days, except every fourth year, which 
should contain 366. This period of time ex
ceeds the solar yearby eleven minutes or 
thereabouts, which amounts to the error of a 
day in about 131 years. In 1582 the error 
amounted to eleven days or more, which was 
corrected by Pope Gregory. Out of this cor
rection grew the distinction between Old and 
New Style. The Gregorian or New Style was 
introduced into England in 1752, the 2d. of 
September (0. S.) 'of' that year being reckoned 
as the 14th of September (N. S.). 

CAl:ltER.· In .old French ,:law., ".A :'list of '�C'alendar: days. ' So many days reckoned ac
grievances prepared for deputies iJJ:'it�' cO�ding to' the'course of the calendar ... For 
states-general. A petition for _the redress of len.mple; a 

,
ndte dated,January 1 andpaya� 

grievances�Ulrierated;· �; . ,  ,;'� t" .;c,;h;) ·tUe'�thii'ty'ealendar days afterdate,"'wlthOllt 



grace, fs payable on the 31st of January; 
though if expressed to be payable simply 
"thirty days after date," it would be payable 
February 1. 

A calendar day contains 24 hours ; and as 
used in a contract for hiring of a derrick . 
boat. for a rental based on calendar days,' 

"calendar days" may be synonymous with 
"working days," which mean, in maritime 
affairs, running or calendar days on which 
the law permits work to be done, excluding 
Sundays' and legal holidays, but not stormy 
days. Sherwood v. American Sugar Refin
ing Co. (C. C. A.) 8 F.(2d) 586, 588. 

-Calendar month. One of the months of the 
year as enumerated in the calendar,-Janu
ary, February, March, etc.,-without refer
ence to the number of days it may contain ; 
as distinguished from a lunar month, of 
twenty-eight days, or a month for business 
purposes, which may contain thirty, at what
ever part of the year it occurs. Daley v. An
derson, 7 Wyo. 1, 48 P. 840, 75 Am. St. Rep. 
870; Migotti v. Colvil, 4 C. P. Div. 233 ; In re 
Parker's Estate, 14 Wkly. Notes Cas. (Pa.) 
566. 

-Calendar year. The period from January 1 
to Decemher 31 next thereafter, inclusive. 
Byrne v. Bearden, 27 Ga. App. 149, 107 S. E. 
782, 783. Ordinarily and in common accep
tatlon calendar year means 365 days except 
leap year, and is composed of 12 months 
varying in length according to the common 
or Gregorian calendar. Shaffner v. Lipinsky, 
194 N. C. 1, 138 S. E. 418, 419 ; U. S. v. Carroll 
Chain Co. (D. C.) 8 F.(2d) 529, 530. 

Also, a list of prisoners, containing their 
names, the time when they were committed 
and by whom, and the cause of their commit
ments. See Calendar of prisoners, infra. 

A list or systematic enumeration oJ caus
es or motions arran�ed for trial or hearing 
in a court. 

-Calendar 01 causes. In practice. A list of 
the causes instituted in the particular court, 
and now ready for trial, drawn up by the 
clerk shortly before the beginning of the term, 
exhibiting the titles of the suits, arranged in 
their order for trial, with the nature of each 
action, the date of issue, and the names of 
the counsel engaged ; designed for the infor
mation and convenience of the court and bar. 
It is sometimes called the "trial list," or 
"docket." 

-Calendar of prisoners. In English practice. 
A list kept by the sheriffs containing the 
names of all the prisoners in their custody, 
with the several judgments against each in 
the margin� Staundef. P. 0. 182 ; 4 Bl. Comm. 
403. 

-Special calendar. A calendar or list of caus
es, containing

' those set down specially' for 
hearing, trial, or argument. 

CALENDS. Among the RomanI! the first day 
of every month, being EiPoken of by itself, or 
the very day of the new moon, which usually 
happen together. And it pr�die, the day be
fore, be added to it, then it is the last day of 
the foregoing month, as f)1"idie calend·. Sep.
temb. is the last day of August. If any num
ber be placed with it, it signifies that day in 
the former month which comes so much be
fore the month named, as the tenth calends 
of October is the 20th day of September ; for 
if one reckons backwards, beginning at Oc
tober, that 20th day of September makes the 
10th day before October. In March, May, 
July, and October, the calends begin at the 
sixteenth day, but in other months at the 
fourteenth ; which calends must ever bear the 
name of the month following, and be num
bered backwards from the first day of the 
said following months. Jacob. See Rives v. 
Guthrie, 46 N. C. 87. 

CALENDS, GRE E I(. A metaphorical expres
sion for a time never likely to arrive, inas
much as the Greeks had no calends. 

CALF. As used in an exemption statute, 
"calf" · should be ·construed to include an ani
mal sucking a cow that is being milked, even 
though the animal be a yearling, that is, one 
over a year old. Kiggins v. Henne & Meyer 
Co. (Tex. Civ. App.) 199 S. W. 494, 496. 

CALL, n. 
I n  English Law 

The election of students to the degree of 
barrister at law, hence the ceremony or epoch 
of election, and· the number of persons elect
ed. 

I n Conveyancing 

A visible natural object or landmark desig
nated in a patent, entry, grant, or othel: con
veyance of lands, as a limit or houndary to 
the land described, with which the points of 
surveying must correspond. Also the courses 
and distances designated. King v. Watldns 
(C. C.) 98 Fed. 922 ; Stockton v. Morris, 39 W. 
Va. 432, 19 S. E. 531. See, also, Kentucky 
Union Co. v. Shepherd, 192 Ky. 447, 234 S. W. 
10, 13. 

I n Corporation Law 

A demand made by the directors of a stock 
company upon the persons who have subscrib
ed for shares, requiring a certain portion or 
installment of the amount subscribed to be 
paid in. The word, in this sense, is synony
mous with "installment" or "assessment," 
and is said to be capable of three meanings: 
(1) 'l'he resolution of the directors to levy 
the assessment ; (2) its notification to the per
sons liable to pay ; (3) the time when it be
comes payable. Railway Co. v. Mitchell, 4 
Exch. 543 ; Hatch v. Dana, 101 U. S. 205, 25 
L. Ed. 885 ; Railroad Co. v. Spreckles, 65 Cal. 
193, 3 P. 661, 802 ; Stewart v. Pub. Co., 1 
.Wash. St. 521, 20 P. 605. 

Although the terms "call" and "assessment" 
are often used synonymously, the latter term 
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applies with peculiar aptness to contributions 
above the par value of stock or the subscrip
tion liability of the stockholders. Porter v. 
Northern Fire & Marine Ins. Co., 36 N. D. 
199, 161 N. W. 1012, 1014'; Seyberth v. Ameri
can Commander Min. & Mill. Co., 42 Idaho, 
392, 245 P. 295, 392. 

See Assessment. 

I n the Language of the Stock Exchange 

A "call" is an option to claim stock at a 
fixed price on a certain day. White v. Treat 
(C. C.) 100 F. 21)0; Treat v. White, 181 U. �. 
264, 21 R. Ct. 611, 45 L. Ed. 853; Lumber Co. 
v. Whitebreast Coal Co., 160 Ill. 85, 43 N. E. 
774, 31 L. R. A. 529. 

CALL, v. To snmmon or demand by name; 
to demnnd the presence and participation of 
a number of persons by calling aloud their 
names, either in a pre-arranged and syste
rna tiC' order or in a succession determined by 
chance. 

-Call  of the house. A can of the names of 
all the members of a legislative body, made 
by the clerk in pursuance of a resolution re
quiring the attendance of members. The 
names of absentees being thus ascertained, 
they are imperatively summoned (and, if nec
essary, compelled) to attend the session. 

-Calling a summons. In Scotch practice. See 
this described in Bell, Dict. 

-Calling an election. This expression is com
monly construed as including, or as being syn
onymous with, the giving of notice of the elec
tion. Rtate v. Hall, 73 Or. 231, 144 P. 475, 
478; People v. Gough, 260 Ill. 542, 103 N. E. 
685, 686. 

-Callin! the docket. The puhlic calling of the 
docket or list of causes at the commencement 
of a term of court, for the purpose of dispos
ing of the same with regard to setting a time 
for trin 1 or entering orders of continuanC'e, 
default, nonsnit, etc. Blanchard v. Ferdi
nand, 132 Mass. 391. 

-Call ing the  jury. Successively drawing out 
of a box into whiC'h they have been previous
ly put the names of the jurors on the panels 
.annexed to the nisi prius record, and calling 
them over in the order in which they are so 
,drawn. The twelve persons whose names are 
'first called, and who appear, are sworn as 
the jury, unless some just cause of challenge 
-or ex<:use, with respect to any, of them, shall 
be brought forward. 

-Calling the plaintiff. In practice. A formal 
method of causing a nonsuit to be entered. 
When a plaintifi: or his counsel, seeing that 
sufficient evidence has not been given to main
tain the issue, withdraws, the crier is ordered 
to ,call or demand, the plaintifi:,' and if neither 
be, nor ariy person for him' appear ,he .ls non
suited;the jurorsare'dfscharged"without giv-
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tng a verdict, the action is at an end, and the 
defendant recovers his costs. The phrase 
"let the plaintiff be called," which occurs in 
some of the earlier state reports, is to be ex
plained by reference to this practice. See 3 
Bla. Comm. 376; 2 C. & P. 403; Porter v. Per
kins, 5 Mass. 236, 4 Am. Dec. 52; Trask v. Du
val, 4 Wash. C. C. 97, Fed. Cas. No. 14,143. 

-Call ing to testify. Under statutes excluding 
testimony under certain circumstances unless 
the witness has been called to testify by the 
adverse party, the act of calling to testify 
may occur when the adversary takes the wit
ness' ex parte deposition, Allen v. Pollard, 
109 Tex. 536, 212 S. W. 468: or when he files 
interrogatories to the witness stating that his 
deposition will be taken in answer thereto, 
W�'att v. Chambers (Tex. Clv. App.) 182 S. W. 
16, 18. 

-Call ing to the bar. In English practice. 
Conferring the dignity or degree of barrister 
at law upon a member of one of the inns of 
court. Holthouse. "Calls to the bench and 
bar are to be made by the most ancient, be
a reader, who is present at supper on call 
night." 1 Black Books of Lincoln's Inn. 339. 

-Calling upon a prisoner. When a prisoner 
has been found guilty on an indictment, the 
clerk of the court addresses him and calls up
on him to say why judgment should not be 
passed upon him. 

CALLA B LE BONDS. Sometimes called re
deemable or optional bonds. They are de
nominated term bonds and may be called for 
payment before their maturity. Fales v. 
Multnomah County, 119 Or. 127, 248 P. 151, 
152. 

CALLI NG. A business, occupation, or trade. 
Gray v. Board of C-ounty Com'l's of Sedg
wicli County, 101 Kan. 195, 165 P. 867, 868, 
L. R. A. 1918F, 182. One's usual occupation, 
vocation, or business. Crook v. Common
wealth, 147 Va. 593, 136 S. E. 565, 567, 50 A. 
L. R. 1043. The term may include profession
al employment, such as the practice of law. 
Ex parte Galusha, 184 Cal. 697, 195 P. 406, 
407. 

CALPES. In Scotch law. A gift to the head 
of a clan, as an, acknowledgment for protec
tion and maintenance. 

CALUMN IA. 
I n  the Civil Law 

Calumny, malice, or ill design; a false ac
cusation; a malicious prosecution. Lanning 
v. Christy, 30 Ohio St. 115, 27 Am. Rep. 431. 

I n  the Old Common Law 
A claim, demand, challenge to jurors. 

CALUMN IJE JURAMENTUM. In the old 
canon law. ,. An oath Similar to the oaZumnitB 
jUBjurandum, (q. -u.) 
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CALUMN I JE  JUSJURANDUM. The oath of 
(against) calumny. An oath imposed upon the 
parties to a suit that they did not sue or de
fend with the intention of calumniating, (cal
umniandi anim.o,) i e., with a malicious de
sign, but from a firm belief that they had a 
good cause. lnst. 4. 16. The object was to 
prevent n�xatious and unnecessary suits. It 
was especially used in divorce cases, though 
of little praeticnl utilit;\"; Bish. Marl'. & Div. 
§ 353: 2 Hish. 1\Iarr. Diy. & Sep. § 264. A 
somewhat similar Ill'OYision is to be found in 
the requirement made in some stutes that the 
defendant shall file an affidavit of merits. 

CALU M N I ATO R. In the civil law. One who 
accused another of a crime without cause; 
one who brought a false accusation. Cod. 9, 
46. 

mon-Iaw exchange of lands; oambiUm ZocaZe, 
meroantile, or trajeotitium, was used. to desig .. 
nate the modern mercantile contract of ex
change, whereby a man agrees, in considera
tion of a sum of money paid him in one place, 
to pay a like sum in another place. Poth. de 
Ohange, n. 12; Story, Bills, § 2, et seq. 

CAMF.:RA. In old English law. A chamber, 
room, or apartment; a judge's chamber; a 
tl'ensury; a chest or coffer. Also, a stipend 
p:Q"able from vassal to lord; an annuity. See 
fll Camera. 

CAM ERA REG I S. In old English law. A 
chamber of the king; a place of peculiar 
privileges especially in a commercial point of 
view. The city of LQndon was so called. 
Year Book, p. 7, Hen. VI. 27; Burrill, Law 
Dic. 

CALUMNY. Defamation; slander; false ac-
cusation of a crime or offense. See Calumnia. CAM ERA SCACCAR I I . The old name of the 

exchequer chamber (q. v.). 
CALVO DOCT R I N E. The doctrine stated by 
the Argentine jurist, Carlos Calvo, that a gov
ernment is not bound to indemnify aliens for 
losses or injuries sustained by them in con
sequence of domestic disturbances or civil 
war, where the state is not at fault, and that 
therefore foreign states are not justified in 
intervening, by force or otherwise, to securp. 
the settlement of <'Iaims of their citizens on 
account of such losses or injuries. Such in
tervention, Calvo says, is not in accordance 
with the practice of European States towards 
one another, and is contrary to the principle 
of state sovereignty. 3 Calvo §§ 1280, 1297. 
The Calvo Doctrine is to be distinguished 
from the Drago Doctrine (q. v.). 

See 18 Green Bag 377. 

CAM E RA STE,LLATA. The star chamber 
(q. v.). 

CAM ERA L I ST I CS. The science of finance or 
public revenue, comprehending the means of 
raising and disposing of it. 

CAMERA R I US. A chamberlain; a keeper of 
the public money; a treasurer. Spelman, 
Gloss. Oambellarius; 1 Perro & D. 243. 

Also a bailiff or receiver. 

CAM I NO.  In Spanish law. A road or high
way. Las Partidas, pt. 3, tit. 2, 1. 6. 

CAM PANA. In old European law. A bell. 
Spelman. 

CAMARA. In Spanish law. A tr�asury. CAM PANA BAJU LA. A small handbell. used 
Las Partidas, pt. 6, tit. 3, 1, 2. in the ceremonies of the Romish church; and, 

The exchequer. White, New Recop. b. 3, among Protestants, by sextons, parish clerks, 
tit. 8, C. 1. and criers. Oowell. 

CAM B E LLAN US, or CAMBELLAR I US. 
chamberlain. Spelman. 

CAM B I ALE J U S. The law of exchange. 

A CAM PANAR I U M, CAMPAN I LE. A belfry, 
bell tower, or steeple; a place where bells are 
hung. Spelman; Townsh. PI. 191, 213. 

CAM PARTUM. A part of a larger field or CAM B IATO R. In old English law. An ex- ground, which would otherwise be in gross changer. Oambiatores monetre, exchangers of t>r in common. See Champert; Champerty. 
money; money-changers. 

CAM B I O. In Spanish law. Exchange. CAMPBELL'S ( LORD )  ACTS. English stat
Schm. Civil Law, 148. utes, for amending the practice in prosecu-

tions for libel, 9 & 10 Vict. C. 93; also 6 & 7 
CAM B I PA RT I A. Champerty; from oampU8, Vict. C. 96, providing for compensation to 
a field, and partus, divided. Spelman. relatives in the case of a person having been 

CAM B I PA RT I CEPS. A champertor. 
killed through negligence; also 20 & 21 Vict. 
C. 83, in regard to the sale of obscene books, 

CAM B I ST. In mercantile law. A person etc. 
skilled in exchanges; one who trades in prom- CAM PERS. A share; a champertor's share; issory notes or bills of exchange; a broker. a champertous division or sharing of land. 

CAM B I U M. In the civil law. Change or ex- CAM PERTUM.  A cornfield; a field of grain. 
change. A term applied indifferently to the Blount; Cowell; Jacob; Whishaw. 
exchange of land, money, or debts. Du Cange. 

Oambium reaZe or manuale was the term CAM P F I G HT. In old English law. The 
generally used to denote the technical com- fighting of two champions or combatants in 



the field; the Judicial Combat, or dueZZtlm. 8 
Inst.221. 

CAMPUM .PARTERE. To divide· the land. 
See Ohamperty. 

CAMPUS. (Lat. A field.) 

I n Old European Law 
An assembly of the people; so called from 

being anciently held in th� open air, in some 
pZOIin capable of containing a large number 
of persons. 

I n  Feudel and Old English Law 
A field. or plain. The field. gro,und, or lists 

marked out for the combatants in the duel
hun,. or trial by battle. Burrill, Law Diet. 

CAMPUS MAl i .  The field of May. An an
niversary nsspmhly of the Saxons. hpld on 
May-day, wI1P1I they confederated for thp de
fense of the Idllgfiom against, all its enemies. 

CAM PUS MARTII. The field of March. �ee 
Champ de Mars. 
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by defacing, obliterating, expunging, or eraB
ing it; to revoke or recall. Ellsworth College 
v. Carleton, 160 N. W. 222, 223, 178 Iowa, 845; 
Reliance Life Ins. Co. v. Thayer, 203 P. 190, 
192, 84 Oklo 238. To annul or destroy, make 
void, or set aside. Irwin v. State Brokerage 
Co., 147 N. E. 531, 532, 82 Ind. App. 687; Mc
Donald v. Loomis, 206 N. W. 348, 350, 233 
Mich. 174 ; Noesen v. Erkenswick, 13LN. E. 
622, 623, 298 Ill, 231; In re Crawford's Will, 
142 N. Y. S. 1032. 1033, 80 Misc. 615. To re
scind or abandon, as a contract. Pearson V. 
Brown, 148 P. 956, 958, 27 Cal. App. 125. 

The term may sometimes be taken us equiv
alent to "discharge" or "pay," as in an agree
ment by one person to cancel the indebtedness 
of another to a third person. Aulmrn City 

Bank v. Leonard, 40 B:ub. (N. Y. ) 119. 
In equity. Courts of equity frequently can

cel instruments which have answered the end 
for whieh they were created, or instruments 
which are �oid or voidable, in order to pre
ve-nt the-m from bping vexatiously used against 
the person apparently bound by them. Snell, 
Bq. 498. 

See Cancellation. CAi'IJ. As H '·erh. is often interpreted as the 
equivalent of ··mllY." The Pantorium v. Mc
I.nu�hlin. 116 �eb. 61, 215 N. W. 798, 799. CANCELLARIA. Chancery; the court of 

See Cannot. chancery. Curia o(Jncellaria is also used in the 
same sense. See 4 BI. Comm. 46; Cowell. 

CANA. A Spanish measure of length vary
ing (in d i(ferent localities) from about five 
to seven feet. 

CA
·
F:lADA. Sp. Valley. Benavides v. State 

(Tex. eiv. App.l 214 S. W. 568, 572. 

CANADIAN JUMPER. A term applied to a 
nervous I>f'rSOll who jumps when another 
touches him. shouting at the same time, or 
when anythin� thrown hits him, or when a 
loud noise is m:lde. Goupiel v. Grand Trunk 
Ry. Co., 111 A. 346. 847, 94 Vt. 837. 

CANAL. An artificial ditch or trench in the 
earth, for confining water to a defined chan
nel, to he used for purposes of transporta
tion. ReeHiRhop v. Seeley, 18 Conn. 3n4; 
H uhhnrrl v. Dunne, 115 N. E. 210, 215. 276 
Ill. 598: Guinan V. Boston, Cape Cod & �ew 
York OannI Co. (C. C. A.) 1 F.(2d, 239. ThIs 
word is l1nli1<e the words "river," "pond," 
"lake," and other words used to designate nat
ural bodies of water, the ordinary meaning 
of which Is confined to the water itself; but 
it includes also the banks, and has reference 
rather to the excavation or channel as a 
receptacle for the water; it is an artificial 
thing. Navigation CO. V. Berks County, 11 
Pa. 202; Kennedy v. Indianapolis, 103 U. S. 
604, 26 L. Ed. 550. The words "canal or 
ditch;" in a statute granting a right of way 
over public lands for irrigation works, have 
been held to embrace the entire project, in
cluding a reservoir. U. S. v.Big Horn Land & 
Cattle Co� (C. O. A.) 17 F�(2d) 857, 864. 

C�NCEL. ToobUterate; to strike" or cross 
outJ to destroY. :theetfect:ot . an· instrument 

CaneeUarli Anglim dlg1nitas est, ut secundus a 
rege In re'gno habetur. The dignity of the 
chancellor of England is that he is deemed 
the second from the sovereign in the kingdom. 
4 Inst. 78. 

CANCELLARIUS. A chancellor; a scriven
er, or notary. A janitor, or one who stood 
at the door of the court and was accustomed 

' 

to carry out the commands of the judges. Du 
Cange. 

In early English law, the keeper of the 
king's seal. In this sense only, the word chan
cellor seems to have heen used in the Eng
lish law; 3 Bla. Comm. 46. See 15 Barv. L. 
Rev. 109; 4 Co. Inst. 78; Dugdale Orig. Jur. 
fol. 34; and generally Selden, Discourses; 
Inderwick, King's Peace; 3 Steph. Com. 346; 
1 Poll. & Maitl. 172; 1 Stubbs, Oonst. Rist. 
381; Campbell, Lives of the Lord Chancellors, 
vol. 1; Holdsw. Hist. E. L.; Pollock, Expans. 
of C. L. 

CAN·CELLATION. The act of crossing out 
a writing. Plaut v. Shirley, 255 S. W. 273, 
274, 200 Ky. 619; Merclfrio v. Board of Can
vassers and Registration of City of Provi
dence, 104 A. 886, 887, 42 R. I. 17; In re Par
sons' Will, 195 N. Y. S. 742, 745, 119 Misc. 
26; . Dowling V. Gilliland, 122 N. E. 70, 28 6 
Ill. 530, 3 A� L. R. 829. The manual operation 
Qttearing or destroying a written instrument; 
1 Eq. Cas. Abr. 409. 

The original and proper Jlleaning· of . the 
word is the defacement of a writing by draw
ing lilies' :acros$ it IIJ· the fol-m of crossbars 
or 'lattice ·work; but the· same legal result 
may'beaecoUlplishedby drawing lines through 
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any essential part, eraslng the signature, wdt.. 
ing the word "canceled" on the face of the 
instrument, tearlng at! seals, or any similar 
act which puts the instrument in a condition 
where its invalidity appears on its face. In 
re Akers' Will, 74 App. Div. 461, 77 N. Y. 
Supp. 643 ; Baldwin v. Howell, 45 N. J. Eq. 
519, 15 Atl. 236 ; In re Alger's Will, 38 Misc. 
143, 77 N. Y. Supp. 166 ; Evans' Appeal, 58 
Pa. 244 ; Glass v. Scott, 14 0010. App. 377, 
60 Pac. 186 ; In re Olmsted's Estate, 122 Oal. 
224, 54 Pac. 745 ; Doe v. Perkes, 3 Barn. & 
A. 492. A revenue stamp is canceled by writ
ing on its face the initials of the person using 
or affixing it. Spear v. Alexander, 42 Ala. 
575. 

There is also a secondary or derivative 
meaning of the word, in which it signifies 
annulment or abrogation by the act or agree
ment of parties concerned, though without 
physical defacement. Golden v. Fowler, 26 
Ga. 464 ; Winton v. Spring, 18 Cal. 455; Beha 
v. Breger, 223 N. Y. S. 726, 731, 130 Misc. 235. 

Synonyms 

Cancellation is properly distinguished from 
obliteration in this, .that the former is a cross
ing out, while the latter is a blotting out; 
the former leaves the words still legible, while 
the latter renders them illegible. Townshend 
v. Howard, 86 Me. 285, 29 Atl. 1077. "Spolia
tion" is the erasure or alteration of a writing 
hy a stranger, and may amount to a cancella
tion if of such a nature as to invalidate it on 
its face; but defacement of an instrument 
is not properly called "spoliation" if perform
ed by one having control of the instrument 
as its maker or one duly'authorized to destroy 
it. "Revocation" is an act of the mind, of 
which"cancellation may be a physical manifes
tation; but cancellation does not revoke un
less done with that intention. Dan v. Brown, 
4 Cow. (N. Y.) 490, 15 Am. Dec. 395; In re 
Woods' Will (Sur.) 11 N. Y. Supp. 157. 

CANCELLAT U RA. In old English law. A 
canceling. Bract. 398b. 

CANCELLI. The rails or lattice work or bal
usters inclosing the bar of a court of justice 
or the communion table. Also the lines drawn 
on the face of a will or other writing, with 
the intention of revoking or annulling it. See 
Cancella tion. 

CAND I DATE. A person who offers himself, 
or is presented by others, to be elected to an 
offiee. Derived from the Latin candiaus, 
(white,) because in Rome it was the custom 
for those who sought office to clothe them
selves in white garments. 

One who seeks or aspires to some office or 
privilege,. or who offers himself for the same. 
A man is a candidate for an office when he is 
seeking such office; it is not necessary that 
he should have· been nominated. Leonard 
v. Com., 112 Pa. 624, 4 Atl. 224. See State 
v. Hirsch, 125 Ind. 207, 24 N. E. 1062, 9 L. �. 
A. 170; In re Deitz, 150 N . . "Y;. S. 43, 47, 87 

OANO!l' 

Mise. 610; Edwards v. Jordan, 183 Cal. 791, 
182 P. 856, 858. But with the last-mentioned 
case, compare Barr v. Cardell, 173 Iowa, 18, 
155 N. W. 312, 313. Moreover, under a presi
dential primary law, a person receiving the 
approval of the required number of petition
ers may be deemed a candidate even contrary 
to his wishes. McGamant v. Olcott, 80 Or. 246, 
156 P. 1034, 1038, L. R. A. 1916E, 706. 

CAN D LEMAS-DAY. In English law. A fes
tival appointed by the church to be observed 
on the second day of February in every year, 
in honor of the purification of the Virgin 
Mary, being forty days after her miraculous· 
delivery. At this festival, formerly, the 
Protestants went, and the Papists now go, in 
procession with lighted candles; they also 
conseocate candles on this day for the serv
ice of the ensuing year. It is the fourth of 
the four cross quarter-days of the year. 
Wharton. 

CANFARA. In old records. A trial by hot 
iron, formerly used in England. Whishaw. 

CAN N OT. Denotes that one is not able (to 
do some act). Southern Pac. Co. v. Frye & 
Bruhn, 82 Wash. 9, 143 P. 163, 165. But 
the term is often equivalent to "shall not." 
Bragg v. Hatfield, 124 Me. 391, 130 A. 233, 
234. 

CAN O N. 
A Law. R,u le, etc. 

A law, rule, or ordinance in general, and 
of the church in particular. An ecclesiastical 
law or statute. A rule of doctrine or dis
cipline. The term is generally applied to des
ignate the ordinances of councils and decrees 
of popes. 

-Canon law. A body of ecclesiastical juris
prudence which, in countries where the Ro
man Catholic church is established, is com
posed of maxims and rules drawn from pa
tristic sources, ordinances, and decrees of gen
eral councils, and the decretals and bulls 
of the popes. In England, according to 
Blackstone, there is a kind of national canon 
la w, composed of legatine and provincial 
constitutions enacted in England prior to the 
reformation, and adapted to the exigencies 
of the English church and kingdom. 1 BI. 
Comm. 82. The canon law cons.ists partly 
of certain rules taken out of the Scripture, 
partly of the writings of the ancient fathers 
of the churCh, partly of the ordinances of 
genel'al and provincial councils, and partly 
of the decrees of the popes in former ages; 
and it is contained in two principal parts, 
-the decrees and the decretals. The decrees 
are ecclesiastical constitutions made by the 
popes and cardinals. The decretals are ca
nonical epistles written by the pope, or by 
the pope and cardinals, at the suit of one 
or more persons, for the ordering and deter
mining of some matter of controversF, and 
have the authority ot

" 
a law. As the decrees 
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set out the origin of the canon law, and the 
rights, dignities, and decrees of eccles;iastical 
persons, with their manner of election, or
dination, etc., so the decretals contain the 
law to be used in the ecclesiastical courts. 
Jacob. The canon law forms no part of the 
law of England, unless it has been brought 
into use and acted on there; 11 Q. B. 649. 
See generally Encycl. Br., 8'ub voce, Canon 
Law; Maitland, Canon Law; Jenks' Teu
tonic Law; 1 Sel. Essays on Anglo-Amer. 
Leg. Hist. 46 ; Ayliffe, Par. JUl'. Can. Ang.; 
Preface to Burn, Eccl. Law, Tyrwhitt ed. 
22; Hale, Civ. L. 26; Bell's Case of a Puta
tive Marriage, 203; Dict. du Droit Oa'lWn
ique; Stair,

' 
lnst. b. 1, t. 1, 7; 1 Poll. & 

Maitl. 90. 

-Canon religiosorum. In ecclesiastical rec
ords. A book wherein the religious of every 
greater convent had a fair transcript of the 
rules of their order, frequently read among 
them as their local statutes. Kennett, Gloss.; 
Cowell. 

A System or Aggregation of Correlated Rules 

A system or aggregation of correlated 
rules, whether of statutory origin or other
wise, relating to and governing a particular 
department of legal science or a particular 
branch of the substantive law. 

-Canons of construction. The system of 
fundamental l'ules and maxims which are 
recognized as governing the construction or 
interpretation of written instruments. They 
are rules which have been evolved by cen
turies of experience. In re Olarke, 174 App. 
Div. 736, 161 N. Y. S. 484, 487. 

-Canons of descent. The legal rules by 
which inheritances are regulated, and ac
cording to which estates are transmitted by 
descent from the ancestor to the heir. 

-Canons of inheritance. The legal rules by 
which inheritances are regulated, and accord
ing· to which estates are transmitted by de
scent from the ancestor to the heir. 2 BI. 
Comm. 208. 

A D'ignitary o·f the English Cburoo 

A dignitary of the English church, being 
a prebendary or member of a cathedral chap
ter. All members of chapters except deans 
are now entitled canons, in England. 2 
Steph. Comm. 11th ed. 687, n.; 1 Bla. C.omm. 
382. 

I n  the CiVil, Spanish, and Mexican Law 

An annual charge .or rent; an emphyteutic 
. rent. 

In Old English RecOrds 
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CAN O N I CAL OBED I E NCE. That duty 
which a clergyman owes to the bishop who 
ordained him, to the bishop in whose diocese 
he is beneficed, and also to the metropolitan 
of such bishop. Wharton. 

CAN O N I CUS. In old English law. A canon. 
Fleta, lib. 2, c. 69, § 2. 

CANO N I ST. One versed and skilled in the 
canon law; a professor of ecclesiastical law. 

CANO NRY. In English ecclesiastical law. 
An ecclesiastical benefice, attaching to the of
fice of canon. Holthouse. 

CANT. In the civil law. A method of di
viding property held in common by two or 
more joint owners. It may be avoided by 
the consent of all of those who are interest
ed, in the same manner that any other con
tract or agreement may be aVoided. Hayes 
v. Cuny, 9 Mart. O. S. (La.) 87. See Licita
cion. 

CANTEL, or CANTLE. A lump, or that 
which is added above measure; also a piece 
of anything, as "can tel of bread," or the like. 
Blount. 

CANTERBURY, ARC H B I S H O P  O F. In 
English ecclesiastical law. The primate of 
all England; the chief ecclesiastical digni
tary in the church. His customary privilege 
is to crown the kings and queens of England; 
while the Archbishop of York has the privi
lege to crown the queen consort, and be her 
perpetual chaplain. The Archbishop of Can
terbury has also, by. 215 Hen. VIII. c. 21, the 
power of granting dispensations in any case 
not contrary to the holy scriptures and the 
law of God, where the poPe used formerly to 
grant them, whiCh is the foundation of his 
granting special licenses to marry at any 
place or time; to hold two livings, (which 
must be confirmed under the great 2eal,) and 
the like; and on this also is founded the 
right he exercises of conferring degrees in 
prejudice of the two universities. Wharton. 

CANTRED. A district compriSing a hundred 
villages; a hundred. A term used in Wales 
hi the same sense as "hundred" is in England. 
Cowell; Termes de la Ley. 

CAN UM. In feudal law. A species of duty 
or tribute payable from tenant to lord, usual
ly consisting of produce of the land. 

CANVASS. The act of examining and count
ing the returns of votes cast at a public 
election. Bowler v. Eisenhoo�, 1 S. Dak. 577, 
48 N. W. 136, 12 L.R. A. 705; Clark v. Tracy, 
95 Iowa, �O, 64 N. W. 290; Hudson v.Solq
mon, 19 Kan. 180; People v. SaUSalito, 106 
Oal.500, 89 P. 987; In l'e Stewart, 24 App. 
piv. 201, 48 N. Y. S. 957. A prestation, pension, or customary pay

ment. 
CANVASSER. Any of certain persons, as 

CA N O N I CAL. Pertaining to, or in conform- officers of a state, county, or district
'
;� in

. ity t6, the canons of the church. trusted w:ith the" duty of examining the re· 
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turns of votes cast at an election. See Can
vass. 

One who, in a given town, city, or county, 
goes from house to house in an effort 'to take 
orders for goods ; in this sense, to be dis
tinguished from traveling salesmen. Up
church v. Oity of La Grange, 159 Ga. 113, 
125 S. E. 47, 49 ; City of El Dorado Springs 
v. Highfill, 268 Mo. 501, 188 S. W. 68. 

CAP. In mining, a square piece of plank 
or block wedged between the top of posts 
or props and the roof of the mine. Big 
Branch Coal Co. v. Wrenchie, 160 Ky. 668, 
170 S. W. 14, 16. 

CAP O F  MA I NTENANCE. One of the rega
lia or ornaments of state belonging to the 
sovereigns of England, before ,whom it is 
carried at the coronation and other great 
solemnities. Caps of maintenance are also 
carried before the mayors of several cities 
in England. Enc. Lond. 

CAPABLE. Susceptible ; competent ; quali
fied ; fitting ; possessing legal power or ca
pacity. United States v. Sischo (D. C.) 262 F. 
1001, 1005. Fit or adapted for. U. S. v. 
Sischo (C. C. A.) 270 F. 958, 961. In Gen. 
St. Kan. 1909, § 5062 (Rev. St. 1923, 38-103), 
providing that a minor cannot disaffirm a 
contract where the other party had good 
reason to believe he was capable of contract
ing, "capable of contracting" means legally 
capable, not mentally capable. Szwed v. Mor
ris & Co., 187 Mo. App. 510, 174 S. W. 146, 
148. 

CAPAC I TY. Legal capacity is the attribute 
of a person who can acquire new rights, or 
transfer rights, or assume duties, according 
to the mere dictates of his own will, as man
ifested in juristic acts, without any restraint 
or hindrance arising from his 8tat'l.W1 Oor legal 
condition. 

Ability ; qualification ; legal power or 
right. Applied in this sense to the attribute 
of persons (natural or artificial) growing out 
of their 8tatu8 or juristic condition, which 
enables them to perform civil acts ; as ca
pacity to hold lands, capacity to devise, etc. 
Burgett v. Barrick, 25 Kan. 530 ; Sargent v. 
Burdett, 96 Ga. 111, 22 S. E. 667 ; 2 Com. 
Dig. 294. One's capacity to sue pertains to 
one's right to come .into court, Mulligan v. 
Bond & Mortgage Guarantee Co., 193 App. 
Div. 741, 184 N. Y. S. 429, 431 ; in other 
words, to the presence or absence of any legal 
disability of the plaintiff, such as infancy, 
idiocy, or coverture, Bailey v. Parry Mfg. 
Ce., 59 Oklo 152, 158 P. 581, 583. 

Public Capacity 

"Public capacity" of property held by a 
municipal corporation, as affecting the run
ning of the statute of limitations, is such ca
pacity as all the peop�e of the state are 
alike interested in. Board of Com'rs of 
Woodward County v. Willett, 49 Oklo 254, 
152 P. 365, 366, L. R. A. 1916E, 92. 

BL.LA.W DIOT. (3iD ED.)-18 

OAPIAS 

CAPAX DOLI. Lat. Capable of committing 
crime, or capable of criminal intent. The , 
phrase describes the condition of one who has 
sufficient intelligence and comprehension to 
be held criminally responsible for his deeds. 

CAPAX NEGOT I I . C.ompetent to transact 
affairs ; having business capacity. 

CAPE. In English practice. A judicial writ, 
now abolished, touching a plea of lands or 
tenements, divided into cape magnum, or the 
granit cape, which lay before appearance to 
summon the tenant to answer the default, 
and also over to the demandant (the oape ait 
valentiam was a species of grand cape), and 
cape par1.J-um, or petit oape, after appearance 
or view granted, summoning the tenant to an
swer the default only. Termes de la Ley ; 
3 Steph. Comm. 606, note ; Fleta, 1. 6, c. 55, 
§ 40 ; 2 Wms. Saund. 45 c, it. 

G rand Cape 

A judicial writ in the old real actions, 
which issued for the demandant . where the 

. tenant, after being duly summoned, neglect
ed to appear on the return of the writ, or to 
cast an essoin, or, in case of an essoin being 
cast, neglected to appear on the adjournment 
day of the essoin ; its object being to com
pel an appearance. Rosc. Real Act. 165, et 
seq. It was called a "cape," from the word 
with which it commenced, and a "grand 
cape" (or oape magnum) to distinguish it from 
the petit cape, which lay after appearance. 

CAPE AD VALENTIAM. A species of cape 
magnum. 

CAPELLA. '\ 
I n  O ld Records 

A box, cabinet, or repository in which were 
preserved the relics of martyrs. Spelman. 
A small building

' 
in which relics welle pre

served ; an oratory or chapel. Id. 

In Old English Law 

A chapel. Fleta, lib. 5, C. 12, § 1 ;  Spel
man ; Cowell. 

CAPERS. Vessels of war owned by private 
persons, and different from ordinary priva
teers only in size, being smaller. Bea wes, 
Lex Merc. 230. 

CAP IAS. Lat. "That you take." The gen
eral name for several species of writs, the 
common characteristic of which is that they 
require the officer to take the body of the 
defendant into custody ; they are writs of 
attachment or arrest. 

In Engl ish Practice 

A capias is the process on an indictment 
when the person charged is not in custody, 
and in cases not otherwise provided for by 
statute. 4 Steph. Comm. 383. 

I n  General 

-Capias ad audien(}um judicium.  A writ is
sued, in a case of misdemeanor, after the de-
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fendant has appeared and is found guilty, 
to bring him to hear judgment if he is not 
present when called. 4 Bl. Comm. 368. 

-Capias ad computandum.  In the action of 
account render, after judgment of quoa com
putet, if the defendant refuses to appear per
sonally before the auditors and make his 
account, a writ by this name , may issue to 
compel him. The writ is now disused. See 
Thesaurus Brevium, 38 ; Coke, Entries, 46, 
47, Rastell, Entries, 1� b. 15. 

-Capias ad respondend u m. A judicial writ, 
(usually simply termed a "capias,") by which 
actions at law were frequently commenced ; 
and which commands the sheriff to take the 
defendant, and him safely keep, so that he 
may have his body before the court on a 
certain day, -to answer the plaintiff in the 
action. 3 Bl. Comm. 282 ; 1 Tidd, Pl'. 128. 
The name of this writ is commonly abbreviat
ed to ca. re8p. 

-Capias ad satisfaciendum.  A writ of execu
tion, (usually termed, for brevity, a "ca. 
8a.,") which a party may issue after hav
ing recovered judgment against another in 
certain actions at law. It commands the 
sheriff to take the party named, and ' keep 
him safely, so that he may have his body 
before the court on a certain ' day, to 8ati8fy 
the party by whom it is issued, the damages 
or debt and damages recovered by the judg
ment. Its effect is to deprive the party tak
en of his liberty until he makes the satis
faction awarded. 3 Bl. Comm. 414, 415 ; 2 
Tidd, Pl'. , 993, 1025 ; Litt. § 504 ; Co. Litt. 
289a; Strong v. Linn, 5 N. J. Law, 803. As 
a rule at common law it lay in all cases 
where a capias ad 1'e8pondendum lay as a part 
of the mesne process. It was a very common 
form of execution ; but ' its efficiency has 
been destroyed by statutes facilitating the 
discharge of the debtor, in some states, and 
by statutes prohibiting its issue, in others, 
except in specified cases. 

-Capias extendi facias. A writ of execution 
issuable in England against a debtor to the 
crown, which commands the sheriff to "take" 
or arrest the body, and "cause to be extend
ed" the lands and goods (}f the debtor. Man. 
Exch. Pro 5. 

-Capias in withernam. A writ, in the nature 
of ' a reprisal, which lies for one whose goods 
or cattle, taken under a distress, are removed 
from the county, so that they cannot be re
plevied, commandipg the sheriff to seize other 
goods or cattle of the distrainor of equal 
value. 

-Capias pro flne. (That you take for the fine 
or in mercy.) Formerly, if the verdict was 
for the defendant, the plaintiff was adjudged 
to be amerced for his false claim ; but, if 
the verdict was for the plaintiff, then in all 
actions Vi et " armis, or where ' the de�endi:tnt, 

' iil '  his pleadlilg, . had falSely denied -his � 
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deed, the judgment contained an award of 
a capiatur pro fine; and in all other cases 
the defendant was adjudged to be amerced. 
The insertion of the misericordia or of the 
capiatur in the judgment is now unnecessary. 
Wharton ; 8 Coke, 60 ; 11 Coke, 43 ; Go. Litt. 
131 ; 3 BI. Comm. 398 ; 5 Mod. 285. 

-Capias utlagatum.  (You take the outlaw.) 
In English practice. A writ which lies 
against a person who has been outlawed in an 
action, by which the sheriff is commanded 
to take him, and keep him in custody �til 
the day of the return, and then present him 
to the court, there to be dealt with for his 
contempt. Reg. Orig. 138b; ' 3 Bl. Comm. 284. 

CAP I AT U R  PRO F I N E� (Let him be taken 
for the fine.) In English practice. A clause 
inserted at the end of old judgment 'records 
in actions of debt, where the defendant de
nied his deed, and it was found against him 
upon his false plea, and the jury were 
troubled with the trial of it. Cro. J ac. 64. 
See Capias pro Fine. 

CAP I TA. Heads, and, figuratively, entire 
bodies, whether of persons or animals. Spel
man. 

Persons individually considered, without 
relation to others, (polls ;) as distinguished 
from 8t'irpe8 or stocks of descent. The term 
in this sense, making part of the common 
phrases, in capita, per capita, is derived from 
the civil law. Inst. 3, 1, 6. 

CAP I TA, PER. By heads ; by the poll ; as 
individuals. In the distribution of an intes
tate's personalty, the persons legally entitled 
to take are said to take per capita, that is, 
equal shares, when they claim, each in his 
own right, as in equal degree of kindred ; in 
contradistinction to claiming by right of rep
resentation, or per 8tirpe8. 

CAP I TAL, n; In political economy, that por
tion of the produce of industry existing in 
a country, which may be made directly avail
able, either for the support of human exist
ence, or the facilitating of production ; but, 
in commerce, and as applied to individuals, 
it is understood to mean the sum of money 
which a merchant, banker, or trader adven
tures in any undertaking, or whiCh he con
tributes to the common stock of a partner
ship. Also the fund of a trading company 
or corporation, in which sense the word 
"stock" is often added to it. Pearce v. Au
gusta, 37 Ga. 599 ; People v. Feitner, 56 App. 
Div. 280, 67 N. Y. S. 893 ; Webb v. Armi
stead (C. 0.) 26 Fed. 70. 

The actual estate, whether in money or 
property, owned by an individual or corpora
tion ; People v. Com'rs of Taxes, 23 N. Y. 
192 ; it is the fund upon which it transllcts 
its business, which would be liable to its ered
itors, and ill 'case of insolvency pass to ' a re
,eeiver ; '  ' Intematlonal Life Assur� Soc. ' of 
London v. COnYrs' ,of ,Taxes, 28 Barb: (.N. Y.) 

: L " ' -BL:LA:w DIcTi(3DEm�� 
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818 ; Trefry v. Putna.m, 11-6 N. E. 904, 007, 
227 Mass. 522, L. R. A. 1917F, 806 ; In re Des
noyers Shoe Co. (C. C. A.) 224 F. 372, 877 ; 
State v. Seals Piano Co., 95 So. 451, 452, 209 
Ala. 93 ;  Commonwealth v. Schwarzschild & 
Sulzberger Co. of America, 102 A. 412, 4131 
259 Pa. 130 ; State v. Leucoh, 144 N. W. 290, 
291, 156 Wis. 121. With reference to a cor
poration, "capital" designates that portion of 
the assets, regardless of their source, which is 
utilized for the conduct of the corporate busi
ness and for the purposes of deriving there
from the gains and profits. Turner v. Cattle
man's Trust Co. of Ft. Worth (Tex. Com. 
App.) 2] 5 S. W. 831, 832 ; In re Wells' Estate, 
14-1: N. W. 174, 178, 156 Wis. 294. On the oth
er hand, the "capital stock" or " authorized 
capital stock" is the sum fixed by the charter 
as the amount to be paid in by the stockhold
ers for the prosecution of the business of the 
corporation and for the benefit of its cred
itOl·S. Armstrong v. Emmerson, 132 N. E. 768, 
770, 300 Ill. 54, 18 A. L. R. 003. The "capital 
stock" is the amount in money or property 
subscrihed, pai d  in, or secured to be paid in. 
Amel'icu n Refining Co. v. Staples (Tex. Civ. 
App.) 260 S. W. 61-:1: ; Person v. Board of State 
Tax Com'rs, 1 1 5  S. E. 336, 346, 184 N. C. 499 ; 
In re Prudential Trust Co., 138 N. E. 702, 705, 
244 l'lass. 6 :i ; American Life Ins. Co. v-. Fer
guson, 134 P. 1029, 1031, 66 Or. 417. The 
word "capital," however, is �requently used 
as synonymous wi th "capital stock." Union 
Trust Co. v. Radford, I·U N. W. 1091, 1092, 
176 Mich. 50 ; Hood Rubber Co. v. Common
wealth, 131 N. E. 201, 202, 238 Mass. 369 ; 

Dominguez Land Corporation v. Daugherty, 
238 P. 703, 706, 196 Cal. 468 ;  People ex reI. 
Standard Oil Co. of New York v. Saxe, 166 

N. Y. S. 887, 889, 179 App. Div. 721 ; Union 
Pac. Life Ins. Co. v. Ferguson, 129 P. 529, 
530, 64 Or. 395, 43 L. R. A. (N. S.) 958 ; Malley 
v. Old Colony Trust Co. (C. C. A.) 299 F. 523, 
528 ; Bi vens v. Hull, 145 P. 694, 695, 58 Colo. 
338. See Capital Stock. 

When used with respect to the property of a cor
poration or association, the term has a settled mean
ing. It applies only to the property 01' means con
tributed by the stockholders as the fund or basis 

for the business or enterprise for which the corpo
ration or association was formed. As to them the 

term does not embrace temporary loans, though the 
moneys bOJ"I'Owed be directly appropriated in their 

business or undertakings. And, when used with re
spect to the property of individuals in any particu

lar busine6S. the term has substantially the same 

import ; It does not embrace temporary loans made 
in the regular course of business. Bailey v. Clark, 

21 Wall. 286, 22 L. Ed. 65L But see Brid�ewater Mfg. 

Co. v. Funkhouser, 115 Va. 476, 79 S. E. 1074, 1075. 
As to what is moneyed capital in a federal act re

specting state taxation of national bank stock, see 
Mercantile Bank v. New York, 121 U. S. 157, 7 Sup. 

Ct. 826, 30 L. Ed. 895 ; First Nat. Bank v. Chapman, 

173 U. S. 214, 19 Sup. Ct. 407, 43 L. Ed. 669. 
Both in popular and legal parlance income is dis

tinguished from "capital" or principal. Capital is 

the source of income. Income is the fruit of capi

taL Carter v. Rector, as Okl. 12, 210 P. 1035, 1037. 

OAPrrAL S'l'OOlt 

The principal sum of a fund at money ; 
money invested at interest. 

Also the political and governmental me
tropolis of a state or country ; the seat of 
government ; the place where the legislative 
department holds its sessions, and wliere the 
chief offices of the executive are located. 

CAP I T  AL, adj. Affecting or relating to the 
head or life of a person ; entailing the ulti
mate penalty. Thus, a capital crime is one 
punishable with death. Walker v. State, 28 
Tex. App. 503, 13 S. W. S60 ; Ex pnrte Mc
Crary, 22 Ala. 72 ; Ex parte Dusenberry, 97 
Mo. 504, 11 S. W. 21 7. Capital  punishment 
is the punishment of death. Ex parte Hern
don, 192 P. 820, 18 Old. Cr. 68, 19 A. L. R. 
804 ; State v. Johnston, 144 P. �+t, 945, 83 
Wm;h. 1. A capi tal case or offense is one in 
or for which the death penalty may, but need 
not necessarily, be infl i cted. State v. Giber
son, 1H} A. 284. 2R6. 94 N . •  T. Eq. 25 ; State 
v. Dnbon , 1 1 1  �o. 4fi1 , 4fi2. l f12 Ln. 1075 ; 
Butt v. Stnte. 1 75 A. W. 52,!), 530. 1::l1 Tenn. 
415 ; F.x parte Rus:;;ell. 160 S. W. 75, 76, 71 
Tex. Cr. R. 377 :  In re Ra ronne. 1 1 7  A. 163 , 
164, 97 N. J. Law, 249. See, n l!'m, Stnte ex 
reI. Timherman v. Hnckmann, 257 A. W. 457, 

458, 302 l\10. 273. and comp:n'!:' �tate v. Nay
lor, 90 A. 880. &qg, 5 Royc(> (DE-I..) 00. 

AIRo principal : leading ; chief ; as "capital 
burgess." 10, l\lod. 100. 

CAP I TAL STOCI{. The common stock or 
fund of a corporntion. ThE:' �um of money 
raised hy thE:' snh!'1criptions of the stockhold
ers, and di vided into shn re�. I t 1!'1 �nid to be 
the sum npon which calls may he made upon 
the stockholders, and divi dends arE:' to be 
paid. Christensen v. Eno, 106 N. Y. 97. 12 N. 
E. 648, 60 Am. Rep. 429 : Peopl(> v. ('om'rs, 
23 N. Y. 219 ; State v. JonE'�. 51 Ohio St. 492, 
37 N. E. 945 : Burrall v. Rnilronll Co .. 75 N. 
Y. 216 ; Domingue;!; I,and f'orpora tion v. 
Daugherty, 238 P. 703, 706. H lf1 CuI. 468 : In 
re Prudential Trust Co., 138 N. K 702. 705, 
244 Mass. 64 ; Fi rst Nat. Rnnk v. Dnrr (D. C.)  
246 F. 163. 164 : New Havf'n v. City Rank, 
31 Conn. 109. CapUaI stocl" n :;; E:'mpYoyed in 
acts of incorporation, is nE:'ver used to indicate 
the value of the propE:'rty of thE:' comp:my. 
It is very generally, if not universa l ly, used 
to designate the amount of capitnl prescribed 
to be contributed at the outset by the stock
holders, for the purposes of the corporation. 
The value of the corporate assets may be 
greatly increased by surplus . profits, or be 
diminished hy losses, 'but the amount of the 
capital stock remains the same. The funds 
of the company may fluctunte ; i ts capital 
stock remains invariable, unless changed by 
legislative authority. Canfield v. Fire Ass'n, 
23 N. d. Law, 195 ; In reo Wells' Estate, 144 
N. W. 174, 177, 156 Wis. 294. 

The term in its primary sense, means fund, prop
erty. or other means contributed or · agreed to be 
contributed by shareholders as a financial basis for 
prosecuting the business of the corporation. Dodge 
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V. FOord Motor Co., 204 Mich. 459, 170 N. W. 668, 679, 
3 A. L. R. 413 ; Commonwealth Bonding & Casualty 
Ins. Co. v. Hollifield (Tex. CiY. App.) 184 S. W. 776, 

778 ; United States v. New York, N. H. & H. R. Co. 
(D. C.) 265 F. 331, 338 ; Young V. Lyons Milling COo., 
124 Kan. 83, 257 P. 717, 718. The term "capital stock" 
is sometimes interchangeable with "capital" (q. t1.). 
Central Illinois Public Service Co. v. Swartz, 284 

Ill. 108, 119 N. E. 990, 992 ; LOouisville & N. R. Co. v. 
Bosworth (D. C.) 209 F. 380, ill. 
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person of large wealth or one having an in
come from investments. Elliott v. Frankfort 
Marine, Accident & Plate Glass Ins. Co. of 
Frankfort-on-the-Main, Germany, 172 Cal. 
2061, 156 P. 481, 483, L. R. A. 1916F, 1026. 
The word has no legal meaning. In re Green's 
Estate, 17,g N. Y. S. 353, 361, 109 Misc. 112. 

CAP I TALIZE. In one sense, to convert a 
periodical payment into a sum in hand. 

CAP I TALE. A thing which is stOolen, or the Brown v. Erie R. Co. , 87 N . . J. Law, 487, 91 
value of it. Blount. A. 1023, 1026, Ann. Cas. 1917C, 496. 

CAP ITALE V I VENS. Live cattle. Blount. 

CAP I TA L I S. In old English law. Chief ; 
principal ; at , the /tend. A term applied to 
pel'8ons, places, judicial proceedings, and 
some kinds of property. 

CAP I TALIS BARO. In old English law. 

CAP I TAN EUS� A tenant in capite. He who 
held his land or title di rectly from the king 
himself. A captain ;  a naval commander. 
This latter use began A. D. 1 :!G4. Spelman, 
Gloss. Gapitaneu8, A drniruliU8. 

A commander or rulel' O\'el' others, either 
in civil, military, or ecclesiastical matters. 

Chief baron. GapitaZi8 baro 8cacoari-i domini CAPI TA R E. In old law and snrveys. To 
regi8, chief baron of the exchequer. Townsh. head, front, or abut ; to touch at the head, 
PI. 211. or end. 
CAP ITALI S  C USTOS. Chief warden or mag-
istrate ; mayor. Fleta, Ub. 2, c. 64, § 2. CAP I TATI M. Lat. By the hend ; by the 

poll ; severally to each individual. 
, CAP ITALI S  D E B I TO R. The chief or prin

cipal debtor, as distinguished from a surety, 
(plegiu8.) 

CAP I TA L I S  D O M I N US. Chief lord. Fleta, 
lib. 1, c. 12, § 4 ;  Id. c. 28, § 5. 

CAP I TA L I S  J UST I C I A R I US. The chief jus
ticiary ; the principal minister of state, and 
guardian of the realm in the king's absence. 
This office originated under William the Con
queror ; but its power was greatly diminish
ed by Magna Gharta, and finally distributed 
among several courts by Edward L Spel
man ; 3 BI. Comm. 38. 

CAP I TALIS  J UST I C IAR I US AD P LAC I TA 
CO RAM REGE TENENDA. Chief justice for 
holding pleas before the king. The title of 
the chief justice of the king's bench, first 
assumed in the latter part of the reign of 
Henry III. 2 Reeve, Eng. Law, 91, 285. 

CAP I TAL I S  J UST I C IAR I US BANC I .  Chief 
justice of the bench. The title of the chief 
justice of . the (now) court of COommon plea-s, 
first mentioned in  the first year of Edward I. 
2 Reeve, Eng. Law, 48. 

CAP I TALIS J UST I C I A Rf US TOT I US AN· 
G L l fE. Ohief justice of all England. The 
title of t·he presiding justice in the court of 
aula regia. 3 BI. Comm. 38 ;  1 Reeve, Eng. 
Law, 48. 

CAP ITAT I O N  TAX. A poll tax. An imposi
tion levied upon the person Simply, wi thout 
any reference to his property, l'eul 01' per
sonal: or to any business in which he may be 
engaged, or to any employment which be. may 
follow. Gardner v. Hall, 61 N. C. 22 : Leedy 
v. Bour,bon, 12 Ind. App. 486, 40 N. E. 640 ; 
Head-Money Cases (C. C.) 18 Fed. 131) ; Hut
tiesburg Grocery Co. v. Rohertson, 126 Miss. 
34, 88 So. 4, 5, 25 A. L. R. 7 -l8 . 

A tax or imposition raised on each person 
in consideration of his labor, industry, office, 
rank, etc. It is a very ancient kind of trihute, 
and answers to what the Latins called 
"tributum," by which taxes on pel'sons are 
distinguished from taxes 011 merchandise, 
called "ve.ctigalia." Wharton. 

CAP ITE. Lat. By the head. Tenure in 
capite was an ancient feudal tenure, where
by a man held lands of the king immediately. 
It was of two sorts,-the one, principal and 
general, or of the king as the source of all 
tenure ; the other, special and subaltern, or 
of a particular subject. It is now abolished. 
Jacob. As to distribution per: capita, see 
Capita, per. 

CAP I T E  M I NUTUS. In the civil law. One 
who had suffered capiti8 diminutio, one who 
lost 8tatu8 or legal attributes. See Dig. 4, 5. 

CAP I T I S  D I M I N UT I O. IIi Roman law. A 
CAPITAL I S  PLEG I US. A chief pledge ; a diminishing or abridgment, of personality. 
head ,borough. Townsh. Pl. 35. This was a loss or curtailment of a man's 

CAPI TA L I S  RED ITUS. A chief rent. 8tatU8 or aggregate of legal attrl'butes and 
qualifications, following upon certain changes 

CAP I TALIS TERRA. A head-land. A piece in his civil condition. It was of three kinds, 
of land lying at the head of other land. enumerated as follows: 

CAPITALIST. One exclusively dependent on -Capltls dlmlnutlo maxima. Tbe highest or 
aceumulated property, ·whether denoting a most;'co'mprehensive loss ot itatua. · ·This 00-



curred when II. man's condition was cliangoo 
from one of freedom to one of bondage, when 
he became a slave. It swept away with it all 
rights of citizenship and all family rights. 

-Capitis dlminutlo· media. A lesser or medium 
loss of status. This occurred where a man 
lost his rights of citizenship, but withont los
ing his liberty. It carried away also the 
family rights. 

-Capitis d iminutio min ima. The lowest or l('a�t 
comprehensi ve degl'ee of loss of statu8. This 
occurred where a man's family rela tions alolle 
were changed. It  happened upon the arroga
tion of a person who hnd heen his own mas
ter, (xui juris.) or upon the emancipation of 
one who had been under the pat ria potestas. 
It left the rights of l iberty am] citizenship 
unaltered. See l nst. 1.  16. pl'. ; 1 ,  2, 3 ;  Dig. 
4, 5, 11 ; lIacl{eld. Rom. Law, § 144. 

CAP I T I T I UM.  A coverin� for the head, 
mentioned in St. 1 Hen. I V. and other olel stat
utes, which prescribe wha t  d resses shall be 
worn by all degrees of persons. Jacob. 

CAP I T U LA. Collections of l aws and ordi
nances drawn up uuder heads of divisions. 
Spelman. 

The term is n�ed in the civil and old Eng
lish law, and appl ies to the ecclesi astical law 
also, meaning cha'pters or assemblies of ec
clesiasticnl persons. Du Cnnge. 

The Royal and Imperial Capitula were the 
edicts of the Franldsh Kings and Emperors. 

CAP I T U LA CORONIE. Chapters of the 
crown. Chapters or heads of inquiry, resem
bling the capitula itincris (infra) but of a 
more minute character. 

OAPl'AIN 

the beginriing and end of each 'Gospel which 
is , to be read every day in the ceremony of 
saying mass. Du Cange. 

CAP I TULAT I O N. 

I n Military Law 
The surrender of a fort. fortified town, or 

army in the field to a besiegi ng 01' opposing 
arm�' ; the treaty or agrpement between the 
commal1fl i ng officers which emho(}jes the terms 
:md conditions on which the surreu(}er is 
mude. 

I n  I nternathmal Law 

Capitulations is the name uRecl for treaty 
engagelllPnts between the Tu rkish govern
men t and the principal states of Eu rope by 
whieh subjects of the l at ter. r£'sidents in the 
territory of the fOI'mer, were exempt from 
the l a ws of the plnces whel'e they dwelt. 1 
Kinglal�e, 1m'asion of Crimea 1 16. 

"The 'usages of the Franks' begin in what are 
known in I n ternational law as 'the capitulations,' 

granting rights of exterritoriality to Christians re

siding Oor traveling In Mohammed an countries. 

... ... • By these • ... • capitulations a usage was 
established that Franks [a generic name fOor all 

participants in such privileges] ,  being in Turkey, 

whether dOom iclled or temporarily, should be under 

the jurisdiction, civil and criminal, of their re

spective ministers and consuls." Dainese v. Unit
ed States, 15 Ct. Cl. 64. 

I n the Civil Law 

An agreement by whic·h the prince and the 
people, or those who h : we t he I'ight 'of the 
people, regulate the manner in which the gov
ernment is to be a(}ministel'ed. 'Volffius, § 
989. 

CAP I T U LA DE J U DIE IS. A register of CAP I T U L I  AGRI . Rend-fields ; lands lying mortgnges made to the J ews. 2 Bl. Comm. at the hend or upper en(} of furrows, etc. 
343 ; Crabb, Eng. Law, 130, et seq. 

CAP I TU LA I T I N ER I S. Articles of inquiry 
whieh were anciently del ivered to the jus
ticps in e�Te when they set out on their cir
cuits. These schedulE's were deSigned to in
clude nJI possible varieties of crime. 2 Reeve, 
Eng. Law, p. 4, c. 8. 

CAP I T U LA RU RA L I A. Assemblies or chap. 
tel's. held by rural deans and parochial clergy, 
within the precinct of every deanery ; which 
at fll'st were every three wee]{s, afterwards 
once a month, and subsequently once a quar
ter. Cowell. 

CAP I TI:JLARY. 
I n  French Law 

.A collection and code of the laws and ordi
nances promulgated by the kings of the Me
rovingian and Carlovingian dynasties. 

Any orderly and systematic collection or 
code of laws. 

In Ecclesiastical Law 
A collection of laws and ordinances order

ly arranged by divisions. A book containing 

CAP ITULUM. Lnt. A leading division of a 

bool{ or writing ; a chapter : a seetion. Tert. 
Adv. Jud. 9, 19. Abbreviated, Cap. 

Capitulum est clericorum oongregatio sub uno 
dec�no In ecclesia cathedrali. A chapter is a 
con�regation of clergy under one dean in n 
cathedral church. Co. Litt. 98. 

CAPPA. In old records. A cap. Oappn 
honoris, the cap of honor. One of the solemni
ties or ceremonies of creating an earl or mar
quis. 

CAPTA I N. A head-man ; commander ; com
manding officer. The captain of a war-vessel 
is the officer first in command. In the Unit
ed States navy, the rank of " captain" is in
termediate between that of "commander" and 
"commodore." The governor or controlling 
officer of a vessel in the merchant service is 
usually styled "captain" by the inferior offic
ers and seamen, but in maritime business and 
admiralty law is perhaps more commonly 
designated as "master." In foreign juris
prudence his title is often that of " patron." 
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In the United States army (and the militia) and "capti'On" are syn'Onym'Ous. Id. The 
the captain is the CQmmander 'Of a c'Ompany capti'On 'Of depQsiti'Ons sh'Ould state the title 
'Of sQldiers, 'One 'Of the divisi'Ons 'Of a regiment. 'Of the cause, the names 'Of the parties, and at 
The term is alsQ used t'O designate the c'Om- wh'Ose instance the depositi'Ons are taken ; 
mander 'Of a squad 'Of municipal police. Knight v. NichQls, 34 Me. 208. See Waskern 

The "captain 'Of the watch" 'On a vessel is a v. Diam'Ond, 1 Hemp. 701, Fed. Cas. N'O. 17,248. 
kind 'Of f'Oreman 'Or 'Overseer, wh'O, under the _ Generally, the title 'Or captiQn is n'Ot part 
supervisiQn 'Of the mate, has charge 'Of 'One 'Of 'Of the pleading, unless expressly made S'O by 
the tWQ watches int'O which the crew is divid- reference in the bQdy thereQf. Jackson v. 
ed f'Or the c'Onvenience 'Of w'Ork. He calls Asht'On, 8 Pet. 148, 8 L. Ed. 898. F'Or s'Ome 
them 'Out and in, alld directs them where t'O decisi'Ons as t'O the fQrms and requisites 'Of 
st'Ore freight, which packages t'O m'Ove, when captiQns, see State v. Sutt'On, 5 N. C. 281; 
t'O g'O 'Or c'Ome ash 'Ore, and generally directs State v. Creight, 1 Brev. (S. C.) 169, 2 Am. 
their w'Ork, and is an "'Officer" 'Of the vessel Dec. 656 ; MitcheM v. State, 8 Yerg. (Tenn.) 
within the meaning 'Of statutes regulating the 514; State v. Brickell, 8 N. C. �54; Kirk v. 
c'Onduct 'Of 'Officers t'O the seamen. U. S. v. State, 6 MQ. 469 ; Duncan v. People, 1 Scam. 
Trice (D. C.) 30 Fed. 491. (Ill.) 456 ; Beauchamp v. Sta te, 6 Blackf. 

(Ind.) 299 ; Th'Omas v. State, 5 H'Ow. (Miss.) 
CAPTAT I ON. In French law. The act 'Of 20. 
'One wh'O succeedR in cQntrQl ling the will 'Of AlsQ signifies a taking, seiznre, 'Or arrest 
an'Other, S'O as to h('come master 'Of it ; used 'Of a perSQn. 2 Salk. 498. The word in this 
in an invidiQus sense. Zerega Y. Percival, 15 sense is n�w 'Obs'Olete in English law. 
So. 476, - 46 La. Ann. 590 ; Succ-essi'On 'Of 
Schlumbrecht, 138 La. 173, 70 SQ. 76, 79. 

It was f'Ol'merly applied t'O the first stage 
'Of the hypn'Otic 'Or mesmeric trance. 

CAPTATO R. A pers'On wh'O 'Obtains a gift 
'Or legacy thr'Ough artifice. See Captati'On. 

I n  Scotch Law 

CaptiQn is an 'Order tQ ill(�arcerate a debtQr 
whQ bas disobeyed nn 'Ordel', given to him by 
what are called " letters of horning," t'O pay 
a debt 'Or t'O perf'Orm some act enjQined there
by. Bell. 

CAPT I O. In 'Old English law and practice. CAPT I VES. Pris'Oners 'Of war. As in the 
A taking 'Or seizure ; arrest ; receiving ; h'Old- g'OQds 'Of an enemy, so also in his persQn, a 
ing 'Of c'Ourt. s'Ort 'Of qualified propel'ty may be ncquired, by 

CAPT I O N. 
I n  Practice 

That part 'Of a legal instrument, as a com
missi'On, indictment, etc., which sh'OWS where, 
when, and by what auth'Ority it is taken, 
fQund, 'Or executed. State v, Sutt'On, 5 N. C. 
281 ; U. S. v. Beebe, 2 Dak. 292, 11 N. W. 505 ;  
State v. JQnes, 9 N. J. Law, 365, 17 Am. Dec. 
483. 

When used with reference to an indictment, 
capti'On signifies the style 'Or preamble 'Or c'Om
mencement 'Of the indictment ; when used with 
reference t'O a cQmmissiQn, it signifies the cer
tificate to which the c'Ommissi'Oners' names 
are subscribed, declaring when and where it 
was executed. Br'Own. The captiQn Is not tl 
part 'Of the indictment, but Is , the f'Ormal his
tQry 'Of its finding, and is t'O be distinguished 
frQm the intrQductQry portiQn. Harringt'On 
v, U. S. (C. C. A.) 267 F. 97, loo. The captiQn 
of an indictment is that entry 'Of rec'Ord show
ing when and where c'Ourt is held, wh'O pre
sided as judge, c'Omplete venire and ind'Orse
ments, and wh'O were summ'Oned and sw'Orn 
as grand jur'Ors. 'Williams v. State, 20 Ala. 
App. 26, 100 So. 573, 574. 

The capti'On. of a pleading, depositi'On, or 
'Other paper c'Onnected with a case in c'Ourt, 
is the heading or intr'Oductory clause which 
shows the names 'Of the parties, name - of, the 
c'Ourt, number of t� case on the docket or 
calendar, etc. Qu'Oted With appr'Oval . ,in St. 
Louis Lightning Rod Co. v. JO'hnson; i18 �Ga. 
App.' 190� 89 S. E. 169, 170. The terms ,"tltle" 

taking him a pris'Oner 'Of war, at least till 
his ranSQm be paid. 2 B1. Comm. 402. 

CAPTO'R. In internati'Onal l:Jw. One who 
takes 'Or seizes prQperty in time 'Of war ; 'One 
wh'O takes the prQperty of un enpmy. In a 
-stricter sense, 'One whQ tal,es a prize at sea, 
2 B1. CQmm. 401 ; 1 Kent, ("omm. 86. 00, 10;]. 

C'Onsult Oakes v. U. S . . 19 S. Ct. 864, 174 U. S. 
778, 43 L. Ed. 1169. The tel'm als'O designates 
a belligerent wh'O has captured the pers'On of 
an enemy. 

CAPT U RE. In internatl'Onal law. The tak
ing 'Or wresting 'Of prQperty from one 'Of twO' 
belligerents by the 'Other, I t  occurs either 
'On land 'Or at sea. In the formel' case, the 
pr'Operty captured is called "booty :" in the 
latter case, "prize." AlsQ a tal{ing 'Of prop
erty by a belligerent fr'Om an offending neu
tral. 

Capture, In technical la.nguQge, Is a taking by mil
itary power ; a seizure Is a taking by civil author
ity. U. S. v, Athens Armory, 35 Ga. 344, Fed. Cas. 
No. 14,473, 

In s'Ome cases, this is a m'Ode 'Of acquiring 
pr'Operty. Thus every 'One may, as a genel'al 
rule, on his own land, or 'On the sea, capture 
any wild animal, and acquire it qualified own
ership in it by -contlning it, or' abs'Olute 'Owner
ship 'by killing it. 2 Steph. Comm. 79. 

CAPUT. A head ;' the head of,. pers'On ; the 
who-Ie person ;: , the , Ufe of a ,  person ; one's 
personality ;, ,fia'tua; e1vU ' condition. -
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At Common Law 
A head. 
Caput comi,atia, the head of the county ; 

the sheriff ; the king. Spelman. 
A person ; a life. The upper part of a town. 

Oowell A castle. Spelman. 

I n the Civil Law 

It signified a person's civil condition or 
status, and among the Romans consisted of 
three component parts or elements,-Ubertas, 
liberty ; aivi-tcis, citizenship ; and familia, 
family. 

"car" within a Missouri statute requiring each 
car to !be brought to a full stop before reach
ing railroad tracks. Cuccio v. Terminal R. 
Ass'n, 199 Mo. App. 365, 203 S. W. 493, 494. 

The term is also used popularly to denote 
an automobile. 

-Car load. The quantity usually contained in 
an ordinary car used for transporting the 
particular commodity involved. Ward v. Cot
ton Seed Products Co., 193 Ala. 101, 69 So. 
514, 515. 

-General sel"Vwe cars. Cars serviceable as 
-Capitis restimatio. In Saxon law. The es- fiat or gondola cars and also as dump cars. 
timation or value of the head, that is, the National Dump Car Co. v. Pullman Co. (0. C. 
price or value of a man's life. A.) 228 F. 122, 124. 

-Caput annie The first day (or beginning) of 
the year. 

-Caput baronial. The castle or chief seat of a 
baron. 

-Caput jejun ii .  The beginning of the Lent 
fast, i. e., Ash Wednesday. 

-Caput loot. The head or upper part of a 
place. 

CAR TRUST CE.RT I F I CATES, O R  SE,CURI
T I ES. A name used commercially t o  indicate 
a class of investment securities based upon 
the conditional sale or hire of railroad cars 
or locomotives to railroad companies with a 
reservation of title or lien in the vendor or 
bailor until the property is paid for. See 
Fidelity Trust Co. v. Lederer (D. C.) 276 F. 
51 ; Commonwealth v. Philadelphia Rapid 
Transit Co., 287 Pa. 190, 134 A. 455. 

-Caput lup inum.  In old English law. A CA R'ABUS. In old English law. A. kind of 
wolf's head. An outlawed felon was said to raft or boat. ,Spelman. 
be caput lupinum, and 

'
might be knocked on 

the head like ,a wolf: 4 Bla. Comm. 3�0, 284. 

-Caput mortuu m.  A dead head ; dead ; ob
solete. 

-C.aput po'rtus. In old English law. The head 
of a port. The town to which a port be
longs, and which gives the denomination to 
the port, and is the head of it. Hale de Jure 
Mar. pt. 2, (de portubu8 maris,) c. 2. 

-Caput, principium ,  et finis .  The head, begin
ning, and end. A term applied in English law 
to the king, as head of parliament. 4 Inst. 
3 ;  1 BI. Comm. 188. 

CAPUTA,G I U M. In old English law. Head 

CARAT. A measure of weight for diamonds 
and other precious stones, equivalent to three 
and one-sixth grains Troy, though divided by 
jewelers into four parts called "diamond 
grains." Also a standard of fineness of gold, 
twenty-four carats being conventionally tak
en as expressing absolute purity, and the 
proportion of gold to alloy in a mixture being 
represented as so many carats. 

CARBON CO'PV. A copy, as of a letter, pro
duced by placing a sheet of carbon paper be
tween two sheets of letter paper, so that the 
same impression produces both the letter and 
the carbon copy. Engles v. Blocker, 127 Ark. 
385, . 192 S. W. 193, 195. See, also, Oopy. 

or poll money, or the payment of it. Cowell ; CA RBON I C, AC I D. See Choke damp. 
Blount ; Spelman, Gloss. 

CAR:CAN. In French law. An instrument of 
CAPUTI UM. In old English law. A head of punishment, somewhat resembling a pillory. 
land ; a headland. Cowell. It sometimes signifies the punishment itself. 

CAR� A vehicle adapted to running upon the 
rails of a railroad. State v. Tardiff, 111 Me. 
552, 90 A. 424, 425, L. R. A. t915A, 817. The 
term may include a hand car ; State v. Tar,. 
diff, supra ; Boyd v. Missouri Pac. Ry: Co., 
249 Mo. 110, 155 S. W. 13, 17, Ann. Oas. 1914D, 
37 ; a locomotive . engine ; U. S. v. Philadel
phia & R. Ry. 00. (D. C.) 223 F. 215, 216 ; and 
also a tender and the locomotive to which it 
is attached ; Pennell v. Philadelphia & Read
ing Railway Co., 231 · U. S. 675, 34 S. Ct. 220, 
58 L. Ed. 430 ; Davis v. Manry, 30 Ga. App. 
213, 117 S. E. 283, 284. But a push car with
out means of propulsion or brakes, used for 
street railroad track repairers to push about 

,to carry their tools and materials, was not a 

Biret, Vocab. 

CAR'CANUM. A gaol ; a prison. 

C,ARCARE.. In old English law. To load ; 
to load a vessel ; to freight. 

CARCA.TUS. Loaded ; freighted, as a ship. 

C,ABCE.L-AGE. Gaol-dues ; prison-fees. 

CAR�CER.. A prison or gaol. Strictly, a place 
of detention and safe-keeping, and not of pun
ishment. Co. Litt. 620. 

Carce'r ad ho'mines eustodiendos, non ad pu nien
dos, d1ari debet. A prison should be used for 
keeping persons, not for punishing them. Co. 
Litt. 260a. See Dig. 48. 19. 8. 9. 
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Career non supplieil causl sed custodlre oonsti. 
tutus. A prison is ordained not for the sake 
of punishment, but of detenti<>n and guarding. 
Lofft, 119. 

C,A RD I N,AL In ecclesiastical law. A digni
tary of the court of Rome, next in rank to 
the pope. There are cardinal bishops, cardi
nal priests, and cardinal deacons. See Fleury, 
Hist. Eooles. liv. xxxv. n. 17, li. n. 19 ; Thom
assin, part. it. live i. c. 53, part. iv. liv. i. cC. 
79, 80 ; Loiseau, Traite aes Orares, c. 3, n. 31 ; 
Andre Droit Oa.non. 

CARDS. In criminal law. Small papers or 
pasteboards of an oblong or rectangular 
shoape, on which are printed figures or points, 
used in playing certain games. See Estes v. 
State, 2 Humph. (Tenn.) 496 ; Commonwealth 
v. Arnold, 4 Pick. (Mass.) 251 ; State v. Her
ryiord, 19 Mo. 377 ; State v. Lewis, 12 Wis. 
434. 

CARE. Attention, oversight, management. 
Seaman v. Sbate, 106 Ohio St. 177, 140 N. E. 
108, 111. See Ryan v. Sawyer, 195 Ala. 69, 
70 So. 652 ; Stafford v. Stovall, 109 Okl. 234, 
235 P. 238, 239. 

As a legal term, this word means diligence, 
prudence, discretion, attentiveness, watchful
ness, vigilance. It is the opposite of negli
gence or carelessness. See Raymond v. Port
land R. Co., 100 Me. 529, 62 A. 602, 605, 3 L. 
R. A. (N. S.) 94. 

There are three degrees of care which are 
frequently recognized, corresponding (inve'rse
ly) to the three degrees of negligence, viz. : 
slight care, ordinary care, and great care. 

Slight care is such as persons of ordinary pru
dence usually exercise about their own affairs of 
slight importance. Rev. Codes N. D. 1899, § 5109 
(Comp. Laws 1913, § 7281) ; Rev. Sf.. Old. 1903, § 
2782 ( st. 1931, § 64) . Or it is that degree of care 

which a person exercises about his own concerns, 
though he may be a person o,f less than common 
prudence or of careless and inattentive disposi
tion. . Litchfield T. White, 7 N. Y. 442, 57 Am. Dec. 
534 ; Bank v. Guilmartin, 93 Ga. 503, 21 S. E. 55, 44 
Am. St. Rep. 182. 

"The exact boundaries between the several degrees 

of care, and their correlative degrees of careless
ness, or negligence, are not always clearly defined 
or easily pointed out. We think, however, that by 

'ordinary care' is meant 'that degree of care which 
may reasonably be expected from a person in the 
party's situation,' that is, 'reasonable care' ; and 
tha.t 'gross negligence' imports not a malicious in
tention or design to produce a particular injUry, 
but a. thoughtless disregard of consequences ; the 

absence, rather than the actual exercise, of voll
tion with reference to results." Neal v. Gillett 
(1855), 23 Conn. 443. 

Ordinary care Is that degree of care which per
SODS of ordina.ry care and prudence are accustomed 
to use and employ, under the same or similar cir
cumstances, in order to conduct the enterprise in 
which they are engaged to a safe and successful 
termination having due regard to the rightS of 
others and · the objects to be a.ccompl1sh9d. Gunn 
v • .  Railroad Co., 36 W. Va. 16�, 14 S. E. 465, S2 Am. 
St. Rep. 842 i Sullivan v. Scripture, 3 AH� .. (�.) 
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566 ; Osborn v. Woodford, 31 Kan. 290, 1 P. 648 ; 
Railroad Co. v. Terry, 8 Ohio St. 570 ; Railroad 
Co. v. McCoy, 81 Ky. 403 ; RaiIroe.d Co: v. How

ard, 79 Ga. 44, 3 S. E. 426 ; Paden v. Van Blar
com, 100 Mo. App. 185, 74 S. W. 124 ; Liston v. Rey
nolds, 223 P. 507, 509, 69 Mont. 480 ; Pen-American 
Petroleum Transp. Co. v. Robins Dry Dock & Re
pair Co. (C. C. A.) 281 F. 97, lOS ; Attaway v. 
Schmidt & .  Madigan Grocery Co. (Tex. Civ. App.)  
188 S. W. 1010 ; Wagner v .  Congress Square Hotel 
Co., 115 Me. 190, 98 A. 660, 662 ; Mosteller v. City of 
Rome, 141 Ga. 140, 80 S. E. 655, 656 ; Pa.uls Valley 
Compress & Storage Co. v. Harris, 62 Ok!. 103, 162 
P. 216, 218 ; Fisher v. Cedar Rapids & M. C. Ry. 

Co., 177 Iowa, 406, 157 N. W. 860, 866 ; John B. Car
ter Co. v. Cox, 159 Ky. 711, 169 S. W. 472, 473 ; Lou
viere v. Southwestern Traction &; Power Co., 142 
La. 590, 77 So. 293, 294, L. R. A. 1918C, 169 ; De Pow 
v. Chicago & N. W. Ry. Co., 143 N. W. 654, 656, 154 
Wis. 610 ; New York, S. & W. R. Co. T. Thierer 
(C. C. A.) 221 · F. 571, 574. Sometimes said to be syn
onymous with reasonable or due care. Monk v. 
Bangor Power Co., 92 A. 617, 112 Me. 492 ; Midland 
Valley R. Co. v. Bell (C. C. A.) 242 F. 803, 008 ; Rob
erts v. Chicago City Ry. Co., 262 Ill. 228, 104 N. E. 
708, 710 ; Wiley v. Rutland R. Co., 86 Vt. 504, 86 A. 
808, 811 ; Richards v. Palace Laundry Co., '55 Utah, 
409, 186 P. 439, 443. 

Reasonable care is such a degree of care, precau
tion, or diligence as may fairly and properly be ex
pected or required, having regard t9 the nature of 

the action, or of the subject-matter, a.n� the cir
cumstances surrounding the transaction. "Reason
able care and skill" is. a relative phrase, and, in 

its application as a rule or measure of duty, will 
vary in. its requirements, according to the circum
stances under which the chre and

' 
skill are to be 

exerted. See Johnson v. Hudson River R. Co., 6 
Duer (N. Y.) 646 ; Cunningham v. Hall, 4 Allen 
(Mass.) 276 ; Dexter v. McCready, 54 Conn. 171, 5 
At!. 855 ; Appel v. Eaton & Price Co., 97 Mo. App. 
428, 71 S. W. 741 ; Illinois Cent. R. Co. v. Noble, 142 
Ill. 578, 32 N. E. 684. "Reasonable care" means, 
not extraordinary ca.re, but such care as an ordi

narily prudent person would exercise under the con
ditions existing at the time he is called upon to act. 
Pesin v. Jugovich, 88 A. 1101, 1102, 85 N. J. Law, 256 ; 
Midland Valley R. Co. v. Bell (C. C. A.) 242 F. 803, 
808 ; Spindler v. American Exp. Co. (Mo. Sup.) 232 
S. W. 690, 691 ; Burroughs v. Postal. Telegraph Ca
ble Co. , 199 MIch. 672, 165 N. W. 707, 710 ; Loverage 
v. Carmichael, 204 N. W. 921, 922, .164 M.inn. 76. Sub
stantially synonymous with ordinary or due care. 
Kucera v. Grigsby, 24 Ohio ApI>. 41)7, i56 N. E'. 249, 
250 ; Reed v. L. Hammel Dry Goods Co., 215 Ala. 
494, 111 So. 237, 239 ; Union Traction Co. of Indi
ana v. Berry, 188 Ind. 514, 121 N. E. 655, 6&7, 32 A. 
L. R. 1171 ; Monk T. Bangor Power Co. , 112 Me. 492, 
92 A. 617 ; Wiley v. Rutland R. Co., 86 vt. 504, 86 A. 
808, 811. 

Great care is sllch as persons of ordinary pru
dence usually exercise about affairs of their own 
which are of great importance ; or it is that de
gree of care usually bestowed upon the matter in 
hand by the most competent, prudent, and care
ful persons having to do with the particular suh
ject. Railway Co. v. Rollins, 5 Kan. 180 ; Li�ch
field v. White, 7 N. Y. 442, 57 Am. Dec. 534 ; Railway 
Co. v. Smith, 87 Tex. 348, 28 S. W. 520 ; Telegraph 

Co. v. Cook, 61 F. 628, 9 C. C. A. 680. . A high degree of care is not the legal equiva
lent of reasonable care. Gallatty v. Central R. of 
New Jersey, 86 N. J. i..a.w, 416, 92 L 279, 280. The 
"higlr degree of care," which ·it ' ls the duty of a 
Carrier to exercise towa� its pa&sengers, is that 
4egree of care which ,a very cautious, careful, and 



281 

prudent persOD would exercise under the same or 
similar circumstances, and the failure to exercise 

which, where required by law to do so, is negli
gence. Bryning v. Missouri, K. & T. Ry. Co . . of 
Texas (Tex. Civ. Ap·p. ) 167 S. W. 826, 827. " High de
gree of care" denotes no more than a degree of care 

commensurate with the risk of danger. New Jer
sey Fidelity & Plate Glass Ins. Co. v. Lehigh Val
ley R. Co., 92 N. J. Law, 467, 105 A. 206, 207. 

The words "highest degree of care" and "utmost 
degree of care" have substantially the same mean
ing. Brogan T. Union T·raction Co., 76 W. Va. 698, 
86 S. E. 753, 756. The term "highest degree of care" 
is a relative term, and its use, in an instruction, 
with respect to the degree of care required to be 
exercised in the operation of a car by a carrier of 
pa.ssengers was not erroneous, where it wa.s not 
followed by the words "known to human skill and 
foresight," as it did not require a superlative de
gree of care, or that extraordinary skill that is 
possible without regard to the nature of the duties 
to be performed, but only required the care and 
skill exacted of persons engaged in the same or 

similar business as such carrier. Birmingham Ry., 
Light & Power Co. v. Cockrell, 10 Ala. App. 578, 
65 So. 704. It means the highest degree required by 
law in any case where human safety is at stake, 
and the highest degree known to the usage and prac
tice of very careful, skillful, and diligent persons 
engaged in the same business by similar means or 
agencies, . but does not mean that every possible or 
conceivable act of care or precaution which might 
increase or even a

'
ssure the safety of a passenger 

must be taken, only such as are reasonably prac
ticable under the circumstances, viz., reaso·nably 
consistent with the practical operation of the car

rier's business, being required. Birmingham Ry., 
Light & Power Co. v. Barrett, 179 Ala. 274, 60 So. 262, 
264. The phrase "highest degree of care," in a 

charge de'1ning the duty of a carrier to a passen
ger in the running of a car, is proper ; that being 
only the reasonable care demanded by circumstanc
es. Donahoo v. Boston Elevated Ry. Co., 214 Mass. 
'10, 100 N. E. 1033, 1034. 

This division into three degrees of care, however, 
does not command universal assent. In Raymond 
v. Portland R. Co., 62 A. 602, 605, 100 Me. 529, 3 L. 
R. A. (N. S. ) 94, the court say : "We are inclined 
to agree with the great weight of judicial opinion 
that the attempt to divide negligence, or its oppo
site due care, into degrees, will often lead to con
fusion and uncertainty." And in a later case, the 
same court describes the distinction in degrees of 
care, such as "slight," "ordinary," or "great," as 
unscientific and impracticable, as the law furnish
es no definition of these terms which can be ap
plied in practice. Pomroy v. Bangor & Aroostook 
R. Co., 102 Me. 497, 67 A. 561, 562. 

CARELESS. Synonymous with "negligent," 
the latter �ing probably the better word in 
pleadings. Delmore v. Kansas City Hardwood 
Flooring Co., 90 Kan. 29, 133 P. 151, 47 L. R. 
A. (N. S.) 1220. 

CARELESSLY. Without care. Seago v. Paul 
Jones Realty Co., 185 Mo. App. 292, 170 S. W. 
372, 373. Negligently ; denoting the absence 
of ordinary care. Jones v. Commonwealth, 
213 Ky. 356, 281 S. W. 164, 167. 

CARENA. A term used in the old ecclesiasti
cal law to denote a period of forty days. 

CARENCE. In French law. Lack of assets ; 
insolvency. A prooes-'Deroal de oarence is a 

OARMEN 

document setting out that the hUUJsier attend
ed to issue execution upon · a judgment, but 
found nothing upon which to levy. Arg. Fr. 
Merc. Law, 547. 

CARETA (spelled, also, Oarreta and Oarecta). 
A cart ; a cart-load. 

CARETO R I US·, or CARECTAR I US. A carter. 
Blount. 

CARGA. In Spanish law. An incumbrance ; 
a charge. White, New Recop. b. 2, tit. 13, c. 
2, § 2. 

CARGA ISON. In French commercial law. 
Cargo ; lading. 

CARGARE. In old English law. To charge. 
Spelman. 

CARGO. In mercantile law. The load or 
lading of a vessel ; the goods, merchandise, or 
whatever is conveyed in a ship or other mer
chant vessel. Seamans v. Loring, 21 Fed. Cas. 
920 ; Wolcott v. Insurance Co., 4 Pick. (Mass.) 
429 ; Macy v. Insurance Co., 9 Metc. (Mass.) 
366 ; Thwing v. Insurance Co., 103 Mass. 401, 
4 Am. Rep. 567. 

The loading of a ship or other vessel, the bulk 
of which is to be ascertained from the capacity of 
the ship ·or vessel. The word embraces a.ll that the 
vessel h'l capable of carrying. Flanagan v. Demar
est, 3 Rob. (N. Y.) 173. While "cargo" is primari
ly the load of the ship, it may have a varying mean
ing. Pennsylvania Sugar Co. v. Czarnikow-Rionda 
Co. (C. C. A.) 245 F. 913, 915. 

The term may be applied in such a sense as 
to include passengers, as well as freight, but 
in a technical sense it designates goods only. 
Wolcott v. Eagle Ins. Co., 4 Pick. (M,ass.) 429. 
Tthus, we say, A cargo of emigrants. See 7 
M. & G. 729, 744 ; Davison v. Von Lingen, 113 
U. S. 49, 5 Sup. Ct. 346, 28 L. Ed. 885. 

CAR IAG I UM.  In old English law. Carriage ; 
the carrying of goods or other things for the 
king. 

CAR I ST I A. 
Cowell. 

Dearth, scarcity, dearness. 

CARI(. In old English law. A quantity of 
wool, whereof thirty make 13. sarplar. (The 
latter is equal to 2,240 pounds in weight.) St. 
27 Hen. VI. c. 2. Jacob. 

CAR LISLE TABLES. Life and annuity ta
bles, compiled at C'arlisle, England, about 
1780. Used by actuaries, etc. 

CARMACI< ACT. An act of Oongress, June 
29, 1906 (49 USCA § 20(11, 12), amending the 
Hepburn Act. It supersedes all state regula
tions ; Chicago, B. & Q. R. Co. v. Miller, 226 
U. S. 513, 33 S. Ct. 155, 57 L. Ed. 323. 

CARM EN. In the Roman law. Literally, a 
verse or song. A. formula or form of words 
used on various occasions, as of divorce. 
Tayl. Civil Law, 349. 
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CARNAL. Of the body ; relating to the body ; 
fleshly ; sexual. 

CARNAL ABUSE. An act of debauchery of 
the female sexual organs by those of the 
male which does not amount to penetration ;
the offense commonly called statutory rape 
consists of carnal abuse. State v. Huggins, 
84 N. J. Law, 254, 87 A. 630, 633. An injury t() 
the genital organs in an attempt at carnal 
knowledge, falling short of actual penetration. 
Snyder v. State, 92 Ohio St. 167, 110 N. E. 644, 
645. Oarnal knowledge of a female child of 
tender age includes abuse. DaWkins v. State, 
58 Ala. 376, 29 Am. Rep. 754. 

CARNAL KNOWLEDGE. The act of a man 
in having sexual bodily connection with a 
woman ; sexual intercourse. Noble v. State, 
22 Ohio St. 541 ; Com. v. Squires, 97 Mass. 
61 ; State v. Normandale, 154 La. 523, 97 So. 
798, 800 ; People v. Allison, 25 Gal. App. 746, 
145 P. 539 ; Patton v. State, 105 Tex. Cr. 
R. 128, 287 S. W. 51, 52. There is "carnal 
knowledge" if there is the slightest penetra
tion of the sexual organ of the female by the 
sexual organ of the male. It is not necessary 
that the vagina be entered or that the hymen 
be ruptured ; the entering of the vulva or 
labia is sufficient. State v. Huggins, 84 N. J. 
Law, 254, 87 A. 630, 633. 

CARNALITER. In old criminal law. Car
nally. Oarnaliter oognovit, carnally knew. 
Technical words in indictments for rape, and 
held essential. 1 Hale, P. O. 637-639. 

CARNALLY I<N EW. In pleading. A techni
cal phrase in an indictment to charge the de
fendant with the crime of rape. Some author
ities suggest that the words "carnally knew" 
are included in the term "rapuit" and are 
therefore unnecessary ; 2 Hawk. P. C. c. 25, 
§ 56 ; 2 Stark. Cr. PI. 431, n. (e) ; at least in 
states in which the statutes do not designate 
the crime by the words "did ravish and car
nally know" ; 1 Hale, ,Po C. 628, 632 ; 3 Rus
sell, Cr. (6th ed.) 230. See Noble v. State, 
22 Ohio St. 545 ; Dawkins v. State, 58 Ala. 
378, 29 Am. Rep. 754. 

CARNO. In old English law. An immunity 
or privilege. Cowell. 

CAROO M E. In English law. A license by 
the lord mayor of London to keep a cart. 

CARPEMEALS. Cloth made in the northern 
parts of England, of a coarse kind, mentioned 
in 7 Jac. I. c. 16. Jacob. 

CARRERA. In Spanish law. A carriage
way ; the right of · a carriage-way. Las Par
tidas, pt. S, tit. 31, I. 3. 

CAR R I AG E. A vethicle used especially tor the 
transportation of persons either for pleasure 
or business, and drawn · by horses or other 
draught animals . over the ordinary streets 
and highways of the country ;' not including 
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cars used exclusively upon railroads or street 
railroads expressly constructed for the use of 
such cars. Snyder v. North Lawrence, 8 Kan. 
84 ;  Conway v. Jefferson, 46 N. H. 526 ; Turn
pike Co. v. Marshall, 11 Conn. 190 ; Gream 
City R. 00. v. Chicago, etc., R. Co., 63 Wis. 
93, 23 N. W. 425, 53 Am. Rep. 267 ; Isaacs v. 
Railroad Co., 47 N. Y. 122, 7 Am. Rep. 418. 
The term as used in statutes exempting a 
debtor's property from attachment or execu
tion is commonly held to include an automo
bile. Patten v. Sturgeon (C. C. A.) 214 F. 
65, 67 ; Peevehouse v. Smith (Tex . .  Olv. App.) 
152 S. W. 1196, 1197 ; Hammond v. Pickett 
(Tex. Oiv. App.) 158 S. W. 174, 175. And the 
same may be said of motor vehicles under 
various other circumstances. Duer v. Chica
go Ooach & Oarriage Co., 194 Ill. App. 314 : 
Ansell v. Oity of Boston, 254 Mass. 208, 150 
N. E. 167, 168 ; State v. Jarvis, 89 Vt. 239, 
95 A. 541, 543. 

The act of carrying, or a contract for trans
portation of persons or goods. 

The contract of carriage is ill contract for . 
the conveyance of property, persons, or mes
sages, from one place to another. Oiv. Code 
Cal. § 2085 ; Comp. Laws N. D. 1913, § 6185 ; 
Compo Laws S. D. 1929, § 1108. 

. 

As to "carriage by land or water" within the Il
linois Workmen's Compensation Act, see Stevens 
v. Illinois Cent. R. do., 306 Ill. 370, 137 N. E'. 85�, 
861 ; Bishop v. Bowman Dairy Co., 198 Ill. App. 
312, 316 ; Mattoon Clear Water Co. Y. Industrial 
Commission, 291 Ill. 487, 126 N. E. 168, 1(1) ; Fruit v. 
Industrial Board, 2� Ill. 154, 119 N. E. 931, 932. 

In admiralty, "carriage" includes ability to lift 
a cargo and hold it afloat, and does not necessarily 
involve any translation of the vessel from one place 

to another. The Jungshoved (D. C.) 272 F. 122, 124. 

CARR ICLE, or CARRAC LE. A ship of great 
burden. 

CAR R I ER. A person or corporation under
taking to transport persons or property from 
place to place, by any means of conveyance, 
either gratuitously or for hire. Oushing v. 
White, 101 Wash. 172, 172 P. 229, 230, L. R. 
A. 1918F, 463. In common speech, "carriers� 
means transportation systems as distin
guished from corI>.orations owning or operat
ing them. Virginian Ry. Co. v. Mullens, 271 
U. S. 220, 46 S. Ct. 526, 529, 70 L. Ed. 915. 
And this is its meaning as used in the Fed � 
eral Control Act, § 10. Missouri Pac. R. Co. 
v. Ault, 256 U. S. 554, 41 S. Ot. 593, 65 L. 
Ed. 1087 ; Davis v. Dantzler Lumber Co., 126 
Miss. 812, 89 So. 148, 151. But see Stark v. 
Payne (D. C.) 271 F. 477, 478 ; Rogers Bros. 
Coal Co. v. Hines, 193 Ky. 795, 237 S; W. 1058 ; 
Birmingham Trust & Savings 00. v. Atlanta, 
B. & A. Ry. Co. (D. C.) 271 1r. 731, 739 (Trans
portation Act). 

. Common al' Private Carriers 
Carriers are either common or private. Pri

vate carriers are persons who undertake for 
too transportatioll in · a particular instance 
only, not maklngit their vocation, �or holcl1ng 



themselves out to the pubUc as ready to act· 
for aU who desire their services. Allen v. ' 
Sackrider, 37 N. Y. 34L Private carriers are 
those who, without being engaged in such 
business as 0. public employment, undertake 
to deliver goods or pasaengers in a particular 
case for hire or reward. Rathbun v. Ocean 
Accident & Guarantee Corporation, 299 Ill. 
562, 132 N. E. 754, 755, 19 A. L. R. 140 ; Smith
erman & McDonald v. Mansfield Hardwood 
Lumber Co. (D. C.) 6 F.(2d) 29, 31. To bring 
a person' within the description of a common 
carrier, he must exercise it as a public em
ployment : he must undertake to carry goods 
for persons generally ; and he must hold him
self out as ready to transport goods for hire, 

OAlLBY lrl'OOlt 

CARRY. To bear, bear about, sustain, trans· 
port, remove, or convey. To have or bear 
upon or about one's person, as a watch or 
weapon ;-locomotion not ibeing esselitial. 
State v. Nieto, 101 Ohio St. 409, 130 N. E. 
663, 665 ; DanaI v. State, 14 Ala. App. 97, 71 
So. 976. Compare Heaton v. State, 130 Tenn. 
163, 169 S. W. 750. 

CARRY A MEM BER. To pay the assess
ments against a sick or indigent member, as 
of a beneficial association, the payment being 
made by the other members or the local lodge 
or camp on his behalf. Bennett v. Sovereign 
Camp, Woodmen of the World (Tex. Civ. App.) 
168 S. W. 1023, 1026. 

as a business, not as a casual occupation, p't"() CARRY AN ELECT I O N. For a candidate to 
hac vice. A l('xander v. Greene, 7 Hill (N. Y.) be elected or a measure carried at an elec-
564 ; Bell v. Pidgeon (D. O.) 5 Fed. 634 ; Wy- tion, he o� it must receive a u,.�jority or a 
att v. Irr. Co . •  1 0010. App. 480, 29 P. 906 . . plurality of the legal votes cas-to McKinney 
A common- carrier may therefore be defined v. Barker, 180 Ky. 526, 203 S. W. 303, 304, 
as one who. hy virtue of his calling and as 3: L. R. A. 1918E, 581. 
regular business. undertakes for hire to trans
port persons or cofnmodities from place to 
place, offerin� his services to all such as may 
choose to employ him and pay his charges. 
Iron Works V. Hurlbut, 158 N. Y. 34, 52 N. 
E. 665, 70 Am. St. Rep. 432 ; Dwight v; Brew
ster, 1 Pick. (Mass.) 53, 11 Am. Dec. 133 ; 
Railroad Co. v. Waterbury Button Co., 24 
Conn. 479 ; Fuller v. Bradley, 25 Pa. 120 ; 
McDuffee v. 'Railroad Co., 52 N. H. 447, 13 
Am. Rep. 72 ; Piedmont Mfg. Co. v. Railroad 
Co., 19 S. C. 364 ; Burnett v. Riter (TeL Oiv. 
App.) 276 S. W. 347, 349. 

Com mon Carriers of Passengers 

Such as undertake for hire to carry all per
sons indifferently who may apply for pa�sage, 
so long as there is room, and there is no legal 
excuse for refusing. Vinton v. R. 00., 11 Al
len (Mass.) 304, 87 Am. Dec. 714 ; Hollister v. 
Nowlen, 19 Wend. (N. Y.) 239, 32 Am. Dec. 
455 ; Bennett V. Dutton, 10 N. H. 486 ; Galena 
& O. U. R. Co. V. Yarwood, 15 Ill. 472 ; 
Jencks V. Coleman, 2 Sumn. 221, Fed. Cas. 
No. 7,258 ; 3 B. & B. 54 ;  Gillingham v. Rail
road Co., 3:'5 W. Va. 588, 14 S. E. 243, 14 L. 
R. A. 798, 29 Am. St. Rep. 827 ; Richmond v. 
Southern Pac. Co., 41 Or. 54, 67 P. 947, 57 L. 
R. A. 616, 93 Am. St. Rep. 694 ;  Riggsby v. 
Tritton, 143 Va. 903, 129 S. E. 493, 494, 45 
A. L. R. 280 ; Rathbun v. Ocean Accident & 
Guarantee Corporation, 299 Ill. 562, 132 N. E. 
754, 755, 19 A. L. R. 140 ; AndersoI,l v. Fidel
ity & Casualty Co. of New York, 166 N. Y. S. 
640, 642, 100 ?lnsc. 411 ; City of New Orleans 
v. Le Blanc, 139 La. 113, 71 So. 248, 253. 

CARROTED F U R. Fur that has been treat
ed by a solution of nitrate of mercury, so as 
to remove the water-repellent substance cov
ering the fibers, making them more pliable 
and more easily to interlock with other fibers 
of fur, or of wool. l\:Iatteawan Mfg. Co. v. 
Emmons Bros. Co. (C. 0. A.) 253 F. 372, 375. 

t;ARRY ARMS O R  WEAPONS. To wear, 
bear, or carry them uPon the person or in the 
clothing or in a pocket, for the purpose of 
use, or for the purpose of being armed and 
ready for offensive or defensive action in 
case of a conflict with another person. State 
v. Carter, 36 Tex. 89 ; State v. Roberts, 39 
Mo. App. 47 ; State V. Murray, 39 Mo. App. 
128 ; Moorefield v. State, 5 Lea (Tenn.) 348 ; 
Owen v. State, 31 Ala. 389. 

CARRY COSTS. A verdict is said to carry 
costs when the party for whom the verdict is 
given becomes entitled to the payment of his 
costs as incident to such verdict. 

CARRY O� BUSI N ESS. To prosecute or 
pursue a particular avocation or form of busi
ness as a continuous and permanent occupa
tion and substantial employment. A single 
act or incidental transaction is not sufficient. 
but the systematic and 1D.abitual repetition 
of the same act may be. Lichtenstein v. State, 
34 Ga. App. 138, 128 S. E. 704 ; Edward Sales 
Co. v. Harris Structural Steel Co. (D. C.) 17 
F.(2d) 155, 157 ; Ledgerwood v. Dashiell (Tex. 
Civ. App.) 177 , S. W. 1010, 1012 ; Lewellyn 
V. Pittsburgh, B. & L. E. R. Co. (C. C. A.) 
222 F. 177, 185 ; Martin V. Bankers' Trust 
00., 18 Ariz. 55, 156 P. 87, 90, Ann. Cas. 1918E, 
1240 ; Dry Goods CO. V. Lester, 60 Ark. 120, 
29 S . .  W. 34, 27 L. R. A. 505, 46 Am. St. Rep. 
162 ; State v. Tolman, 106 La. 662 , 31 South. 
320 ; Holmes V. Holmes, 40 Conn. 120 ; Rail
road Co. v. Attalla, 118 Ala. 362, 24 South. 
450 ; Territory V. Harris, 8 Mont. 140, 19 Pac. 
286 ; Sangster v. Kay, 5 Exch. 386 ; Lawson 
v. State, 55 Ala. 118 ; Abel v. State, 130 Ala. 
633, 8 South. 760 ; State v. Shipley, - 98 Md. 
657, 57 Atl. 12. 

. 

CARRY STOCI<. To provide funds or credit 
for its payment for the period agreed upon 
from the date of purchase. Saltus v. Genin, 
16 N. Y. Super. Ct. 260. And see Pickering v. 
Demerritt, 100 Mass. 421. 



CAltltYING AWAY 

CAR RY I NG AWAY. In criminal law. The 
act of removal or asportation, by which the 
crime of larceny is completed, and which is 
essential to constitute it. Com. v. Adams, 7 
Gray (Mass.) 45 ; Oom. v. Pratt, 132 Mass. 
246 ; Gettinger v. State, 13 Neb. 308, 14 N. 
W. 403. 

. 

CART. A carriage for luggage or burden, 
with two wheels, as distinguished from a 
wagon, which has four wheels. The vehicle 
in which criminals are taken to execution. 

This word, in i ts ordinary and primary ac
ceptation. sigll ifies n carriage with two 
wheels ; �'et it Il l I s nlso a more extended sig-

. nificatioll, and m a y  mean a carriage in gen
eral, l!'ll \,ers V. < : Jass. 22 Ala. 624, 58 Am. Dec. 
272 ; hut 1 I0t al l  1I I 1tol11obile, Whitney v. Wel
nitz, IG3 l\1inH. 162, 190 N. W. 57, 28 A. L. R. 
68. 

CART BOTE. Wood or timber which a ten-
ant is a llowed hy lu \V to take from an estate, 
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two hostile powers ; also to carry any par
ticular proposal from one to another. For 
this reason, the officer who commands her is 
particularly ordered to carry no cargo, am
munition, . or implements of war, ('xcept a 
single gun for the purpose of signals. Craw
ford V. The William Penn, 6 Fed. Cas. 778 ; 4 
C. Rob. Adm. 357 ; 1 Kent, 68. 

CARTMEN. Carriers who transport goods 
and merchandise in carts, usually for short 
distances, for hire. See Equitable Real Fstate 
Co. v. National Surety Co., 133 La. 448, 63 
So. 104, 113. 

CARTULA RY. A place where papers or rec
ords are kept. In the plural : Ancient Eng
lish records containing documents and legal 
proceeding�the muniments of title of the 
great landowners, and other miscellaneous 
documents. 2 Holdsw. Hist. E. L. 273. See 
1 Poll. & Maitl. p. xxii. 

for the plll'pose of repairing instruments, (in- CARUCA, or CARUA. A plow. A four
eluding lIPcessary veh icles,) of husbandry. 2 wheeled carriage. A team f('r a plOW, of four 
BI. Comm. 35. See Bote. oxen abreast. See Oarucata. 

CARTA. 
I n Old English Law CARUCAGE. In old English law. A kind 

of tax or tribute anciently imposed upon every 
Any written instru- plow, (oorue or plow-land,) for the public servA charter, or deed. 

mente 
I n Spanish Law 

A letter ; a deed ; a power of attorney. Las 
Partidas, pt. 3, tit. 18, 1. 30. 

CARTA D E  FORESTA. In old English law. 
The cha rter of the forest. More commonly 
called " Oharta de Foresta," (q. v.) 

CARTA M E RCATO R IA. A grant (1303) to 
certain foreign merchants, in return for cus
tom duties, of freedom to deal wholesale in 
all cities and towns of England, power to ex
port their merchandise, and liberty to dwell 
where they pleased, together with other 
rights pertaining to speedy justice ; 1 Holdsw. 
Rist. E. L. 311. 

CARTE. In French marine law. A chart. 

CARTE BLANCH E. A white sheet of paper ; 
an instrument signed, but otherwise left 
blanR. A sheet given to an agent, with the 
principal's signature appended, to be filled up 
with any contract or engagement as the agent 
may see fit. Hence, metaphorically, unlimited 
authority. 

CARTEL. An agreement between two hostile 
powers for the delivery of prisoners or de
serters, or authorizing certain non-hostile in
tercourse between each other which would 
otherwise be prevented by the state of war ; 
for example, agreement� for intercommunica
tion by post, telegraph, telephone, railway. 
II Ope 282. 

ice. Spelman. The act of plowing. 

CARUCAT A, CARUCATE. A certain quan
tity of land used as the basis for taxation. A 
cartload. As much land as may be tilled by 
a single plow in a year and a day. Skene, 
de verb. sig. A plow land of one hundred 
acres. Ken. Gloss. The quantity varies in 
different counties from sixty to one hundred 
and twenty acres. Whart. See Littleton, 
Ten. cclxii ; 2 Holdsw. Hist. E. L. 56 ; Maitl. 
Domesday Book and Beyond 395 ; 1 L. J. 
R. 96. Also, a team of cattle, or a cart-load. 
See Bovata terrre. 

CARUCATARI US. One who held lands in 
oarvage, or plow-tenure. Cowell. 

CAR U E  . . ..4. carve of land ; plow-land. Britt. 
c. 84. 

CARVAGE. The same as carucage, ( q. v.) 
Cowell. 

CARVE. In old English law. A carucate 
or plow-land. 

CAS FORTU I T. Fr. In the law of insur
ance. A fortuitous event ; an inevitable ac
cident. 

CASATA. In old English law. A house with 
land sufficient for the support of one fam�ly. 
Otherwise called "hilla," a hide of land, and 
by Bed.e, "familia;" Spelman. 

A written challenge to a duel. 
CASATUS. A vassal or feudal tenant POS8eS8-

CARTEL';"sH I P. A vessel commissioned In ing a CXNata; that is, having a hGuse, house
time of war to exchange the prisoners of an7 hold, and pr{)pert:r of his OWll. 
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CASE. 

Action, Cause, SuIt, or Contro·veray 

A general term for an action, cause, suit, 
or controversy, at law or in equity ; a ques
tion contested before a court of justice ; an 
aggregate of facts which furnishes occasion 
for the exercise of the jurisdiction of a court 
of justice. Quoted with approval in Kelly v. 
Roetzel, 165 P. 1150. 1153, 64 Ok!. 36. See, al
so, Smith v. Waterbury, 54 Conn. 174, 7 Atl. 
17 ; Knndolf v. Thalheimer, 12 N. Y. 596 ; 
Gebhard v. Sattler. 40 Iowa, 156 ; Martin v. 
Hunter. 1 Wheat. 352, 4 L. Ed. 97 ; Tutun v. 
U. S. ,  46 S. Ct. 425. 426, 270 U. S. 568. 70 L. 
Ed. 738 : Zilz v. Wilcox, 190 Mich. 486, 157 
N. W. 77, 80. A controversy that is litigated. 
City of Akron v. Roth, 88 Ohio St. 456, 103 
N. E. 465. 467. A cause of action. Strother 
v. Union Pac. R. Co. (D. C.) 220 F. 731, 732. 

The word "case" or "cause" means a judicial pro
ceeding for the determination of a controversy be
tween parties wherein rights are enforced or pro
tected, or wrongs are prevented or redressed. Ex 

parte Chesser, 93 Fla. 590, 112 So. 87, 90. 

-Cases and controversies. This term, as used 
in the constitution of the United States, em
braces claims or contentions of litigants 
brought before the court for adjudication by 
regular proceedings established for the pro
tection or enforcement of rights, or the pre
vention, redress, or punishment of wrongs ; 
and whenever the claim or contention of a 
party takes such a form that the judicial pow
er is capable of acting upon it, it has become a 
case or controversy. Interstate Commerce 
Com'n v. Brimson, 154 U. S. 447, 14 Sup. Ct. 
1125, 38 L. Ed. 1047 ; Smith v. Adams, 130 
U. S. 167, 9 Sup. Ct. 566, 32 L. Ed. 895 ; In 
re Railway Com'n (C. C.) 32 Fed. 255 ; Musk
rat v. U. S., 219 U. S. 346, 31 S. Ct. 250, 55 L. 
Ed. 246. But these two terms are to be dis
tinguished ; for there may be a "separable 
controversy" within a "case," which may be 
removed from a state court to a federal court, 
though the case as a whole is not removable. 
Snow v. Smith (C. C.) 88 Fed. 658. 

Statement of Facts 

A statement of the facts involved in a 
transaction or series of transactions, drawn 
up in writing in a technical form, for submis
sion to a court or judge for decision or opin
ion. Under this meaning of the term are in
cluded a "case made" for a motion for new 
trial, a "case reserved" on the trial of a 
cause, an "agreed case" for decision without 
trial, etc. 

-Case agreed on.  A formal written enumera
tion of the facts in a case, assented to by 
both parties as correct and complete, and 
submitted to the court by their agreement, in 
order that a decision may be rendered without 
a trial, upon the court's conclusions of law 
upon the facts as stated. 

OASE 

-Case .for motIon. In English divorce and 
probate practice, when a party desires to 
make a motion, he must file, among other pa
pers, a case for motion, containing an abstract 
of the proceedings in the suit or action, a 
statement of the circumstances on which the 
motion is founded, and the prayer or nature 
of the decree or order desired. Browne, Div. 
251 ; Browne, Prob. Pl'. 295. 

-Case-made. A statement of facts in relation 
to a disputed point of law. agreed to by both 
parties and submitted to the court without a 
preceding action. This is found only in the 
Code states. See De Armond v. Whitaker, 99 
Ala. 252, 13 So. 613 ; Farthing- v. Carrington, 
116 N. C. 315, 22 S. E .. 9 ;  Bradford v. Bu
chanan, 39 S. C. 237. 17 S. E. 501. A complete 
record of each su('cessive action of the trial 
court at the trial, including testimony. In re 
Opinion of the Jud.ges, 29 Ok1. Cr. 27, 232 P. 
121, 122. A "case-made" consists of those 
things which transpired in court during the 
trial, and which are not a part of the record. 
Jones v. State, 9 Okl. Cr. 189, 130 P. 1178. 

-Case on ap peal. In American practice. Be
fore the argument in the appellate court of a 
case brought there for review, the appellant's 
counsel prepares a document or brief, bearing 
this name, for the information ot the court, 
detailing the testimony and the proceedings 
below. In English practice. The "case on 
appeal" is a printed statement prepared by 
each of the parties to an appeal to the house 
of lords or the privy council, setting out 
methodically the facts which make up his 
case, with appropriate referenC€6 to the evi
dence printed in the "appendix." The term 
also denotes a written statement, prepared 
and transmitted by an inferior court or judge 
raising a question of law for the opinion of a 
superior court. 

-Case reserved. A statement in writing of 
the facts proved on the trial of a cause, drawn 
up and settled by the attorneys and counsel 
for the respective parties under the super
vision of the judge, for the purpose of having 
certain points of law, which arose at the trial 
and could not then be satisfactorily decided, 
determined upon full argument before the 
court in bane. This is otherwise called a "spe
cial case ;" and it is usual for the parties, 
where the law of the case is doubtful, to agree 
that the jury shall find a general verdict for 
the plaintiff, subject to the opinion of the 
court upoIf such a case to be made, instead of 
obtaining from the jury a special verdict. 3 -
Bl. Comm. 378 ; 3 Steph. Comm. 621 ; Steph. 
PI. 92, 93 ; 1 Burrill, Pro 242, 463. 

-Case stated. In practice. An agreement in 
writing, between a plaint:!t'r and defendant, 
that the facts in dispute between them are as 
therein agreed upon and set forth. Diehl v. 
Ihrie, 3 Whart. (Pa.) 143 ; 3 Sharsw. Bla. 
Comm. 453, n. ; 6 Term., 313. A case agreed 
upon. A statement of all the facts of a caSe, 
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CASH ACCO U NT. A record, in bookkeeping, 
of all cash transactions ; an account of mon
eys received and expended. 

CASH BOOK. In bookkeeping, an account
book in which is kept a record of all cash 

with the names of the witnesses, and a detaU 
of the documents which are to. support them. 
A brief. As to the distinction between sub
mission o.n a case stated and a submission 
merely on agreed facts, see Frati v. J annini, 
226 Mass. 430, 115 N. E. 746, 747. 

� transactions, o.r all cash received and expend
-Case to move for new trial. In practice. A ed. · The <object of the C3:sh hook is to afford a 
case prepared by the party against whom a constant facility to ascertain the true state of 
verdict has been given, upon which to move a man's cash. Pardessus, n. 87. 
the court to set aside the verdict and grant . 
a new trial. 

Fo·rm of Action 

A form of action which lies to recover 
damages for injuries for which the more an
cient forms 'of action will not lie. Steph. PI. 
15. An abbreviated form o.f the title "tres
. pass on the case," q. 'V. Munal v. Brown (C. 
C.) 70 F. 968. See, also, Wadleigh v. Katah
din Pulp & Paper Co., 116 Me. 107, 100 A. 150, 
151. 

An I nstanoe 

Ex parte Simmons, 113 Neb. 768, 205 N. W. 
296, 297. 

Box or Container 

A box or container, as for cans o.r bottles 
filled with milk o.r o.ther liquid goods. Ex 
parte Reineger, 184 Cal. 97, 193 P. 81, 83. 

CASE LAW. The aggregate o.f reported cases 
as fo.rming . a body of jurisprudence, or the 
law of a particular subject as evidenced or 
formed by the adjudged cases, in distinction 
to statutes and other sources o.f law. 

CASE SYSTEM. A method of teaching o.r 
studying the science of the law by a study 
of the cases historically, or by the inductive 
method. It was introduced in the Law School 
o.f Harvard University in 1869-70 by Christo
pher C. Langdell, Dane Professor of Law. 

CASH. Money or its equivalent ; usually 
ready money. Kerlin v. Young, 159 Ga. 95, 
125 S. E. 204, 207 ; Britain v. Rice (Tex. Civ. 
App.) 204 S. W. 254, 256. Money in hand, ei
ther in current coin or

' 
other legal tender, or 

in bank bills or checks paid and received as 
money. Dunlap v. Whitmer, 133 La. 317, 62 
So. 938, 943, Ann. Cas. 1915C, .990. Whatever 
can be used as money without being convert
ed into another form. That which circulates 
as money, including bank bills. Hooper v. 
Flood, 54, Cal. 221 ; Dazet v. Landry, 21 Nev. 
291, 30 Pac. 1064 ; Blair v. Wilson, 2,8 Grat. 
(Va.) 165 ; Haviland v. Chace, 39 Barb. (N. Y.) 
284 ; United States v. Williams (D. C.) ' 282 F. 
324, 325 . .  The term may include currency, 
municipal orders, warrants, or scrip. Arkan
sas Public UtilitieS Co.. v. Incorporated Town 
of Heber Springs, 151 Ark. 249, 235 S. W. 999, 
1001. It Is frequently .used as an antonym of 
"credit •. " Parrish v. American Ry. Employ,: 
ees' Pub. Corporation, 83 Cal. App. 298, 256 
P. 590; 591 ; Hartwig v. Rushing, 93 Or. 6, 
182 P. 177, 180 ; state v. Woodward, 208 Ala. 
31; 93 So.. 826. 

CASH CONTRACT. A "cash contract," as of 
a municipal corporation, ilS one not creating a '  
debt within the constitution. Jeffersonville 
v. Cotton State Belting Supply Co., 3{) Ga. 
App. 470, 118 S. E. 442. 

CASH N OTE. In England. A bank-note of 
a provincial bank or of the Bank of England . 

CASH PRI C E. A price payable in cash at the 
time of sale of property, in opposition to a 
barter or a sale on credit. 

. 

CASH SALE:. A sale for money In band. 
Steward v. Scudder, 24 N. J. Law, 101 ; Hall v. 
Giesing, 178 Mo. App. 233, 165 S. W. 1181, 
1182 ; State v. City of Hankinson, 53 N. D. 
346, 205 N. W. 995, 997 ;  Bass v. Green & 
Yates, 201 Ala. 515, 78 So. 869. See, further, 
Sale. 

CASH VALUE. The cash value of an article 
or piece of property is the price which it 
would bring at private sale (as distinguished 
from · a forced or auction sale) the terms of 
sale requiring the payment of the whole price 
in ready money, with no deferred payments. 
Ankeny v. Blakley, 44 Or. 78, 74 P. 485 ; 
State v. Railway Co., 10 Nev. 68 ; Tax Com'rs 
v. Holliday, 150 Ind. 216, 49 N. E. 14, 4·2 L. 
R: A. 826 ; Cummings v. Bank, 101 U. S. 162, 
25 L. Ed. 903. 

-

CASH I ER, n. An officer of a moneyed insti
tution, or commercial house, or bank, who is 
intrusted with, and whose duty it is to take 
care of, the cash or money of such institution 
or bank. A custodian of the money of a bank, 
mercantile bouse, and the like. Miller v. 
State, 88 Tex. Cr. R. 69, 225 S. W. 379, 381, 
12 A. L. R. 597. 

The clI.$hier of a bank is Its chief eiecutive offi
cer. Pemiscot County BaRk v. Central-State Nat. 
Bank, 132 Tenn. 152, 177 S. W. 74, 75 ;  Ledgerwood v, 

Dashiell (Tex. Civ. App.) l'n S. W. 1010, 1012 ; Bank 
of Commerce of Chanute v. Sams, 96 Kan. 437, 152 
P. 28, 29. He is its chief financial agent, through 
whom its principal financial dealings are conduct
ed ;  Brown v. Mt. Holly Nat. Bank, 288 Pa. 4:78, 136 
A. 773, 775 ; Boyd v. Applewhite, 121 Miss. 879, 84 
So. 16, 25 : and is peculiarly that agency author
ized to make loans and collections, whose special 
duty it is to give direction to and further the stock
holders' interests : People's Bank of Calho'UIl v. 
Harry L. Winter, Inc., 161 Ga. 898, 132 S. E. 4:22, 4:24. 
He receives and pays out its moneys, collects and 
pays its debts, and receives and transfers its com;' 
mercial securities. Tellers and other subordinate 
Omcers may be appointed, but they' are under his di:' 
rection, and are, 'as it were, the arms by which 
designated portions of his Tal'ious functioDs; are dis .. 
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charged. Merchants' Nat. Bank v. State Nat. Bank, 
10 Wall. GOO. 19 L. Ed. 1008. 

-Cashier's check. See Check. 

OASmENSIS 

by ordinary means. The "term is synonymous 
with "destroy," which means to unfit a vessel 
for service beyond the hope of recovery by or
dinary means. U. S. v:. Johns, 26 Fed. Cas. 
616 ; U. S. v. Vanranst, 28 Fed. Gas. 360. CASH I ER, 'V. In military law. To deprive 

a military officer of his rank and office. CASTEL, or CASTLE. . A fortress in a town ; 
CASHLITE. An amercement or flne ;  a mulct. the principal mansion of a nobleman. 3 Inst. 

31. 
CASKET. In one sense, a coffin. Ware v. 
State, 31 Ga. App. 554, 121 S. E. 251. 

CASSARE. To quash ; to render void ; to 
break. Du Cange. . 

CASSAT I O N. In French law. Annulling ; 
reversal ; breaking the force and validity of 
a judgment. A decision emanating from the 
sovereign authority, by which a decree or 
judgment in the court of last resort is broken 
or annulled. Merlo Repert. 

CASSATI ON, COU RT O F. (Fr. COUI" de cas
.�ation.) The highest court in France ; so 
termed from possessing the power to quash 
(Gasser) the decrees of inferior courts. It is a 
court of appeal in criminal as well as civil 
cases. 

CASSETU R  B I LLA. (Lat. That the bill be 
quashed.) In practice. The form of the judg
ment �or the defendant on a plea in abate
ment, where the action was commenced by 
bill, (billa.) 3 Bl. Comm. 303 ; Steph. PI. 128, 
131. The form of an entry made by a plaintiff 
on the record, after a plea in abatement, 
where he found that the plea could not be con
fessed and avoided, nor traversed, nor de
murred to ; amounting in fact to a discontinu
ance of the action. 2 Archb. Pr. K. B. 3, 236 ; 
1 Tidd, Pro 683. 

CASSETU R B REVE. (Lat. That the writ 
be quashed.) In practice. The form of the 
judgment for the defendant on a plea in 
abatement, where the action was commenced 
by original writ (breve). 3 Bl. Comm. 303 ; 
Steph. PI. 107, 109. 

A judgment sometimes entered against a 
plaintiff at his request when, in consequence 
of allegations of the defendant, he can n'O 
longer prosecute his suit with effect. 5 Term 
634. 

CASSOC I{, or CASSULA. A garment worD 
by a priel!t. 

CAST, 'V. In old English practice. T'O al
lege, offer, 'Or present ; t'O proffer by way of ex
cuse (as t'O "cast an ess'Oin"). 

This w'Ord is now used as a popular, rather 
than a technical, term, in the sense of to over
come, overthrow, or defeat in a civil action 
at law. It is also used in connection with 
the imposition upon a party litigant of costs 
in the suit: as, A. is "cast" for the costs of 
the case. 

-Cast away. To cast away a ship is to do 
such an act upon or in regard to it as causes 
it to perish or be lost, 20 as to be irrecoverable 

CASTELLA I N. In old English law. The 
lord, owner, .or captain of a castle ; the con
stable of a fortified house ; a person having 
the custody of one of the crown mansions ; 
an officer of the forest. 

-

CASTELLANUS. A castellain ; the keeper or 
constable of a castle. Speiman. 

CASTELLA R I UM,  CASTELLATUS. In old 
English law. The precinct or jurisdiction of 
a castle. Blount. 

CASTELLO R U M  OPERAT I O. In Saxon and 
old English law. Castle work. Service and 
labor done by inferior tenants for the build
ing and upholding of castles and public places 
of defense. One of the three necessary charg
es, (trinoaa necessitas,) to which all lands 
among the Saxons were expressly subject. 
Cowell. Towards this some gave their per
sonal service, and others, a contribution of 
money or goods. 1 Bla. Comm. 263. 

CAST I GATORY. An engine used to punish 
women who have been convicted of being 
common scolds. It is sometimes called the 
trebucket, tumbrel, ducking-stool, or cucking
stool. U. S. V. Royall, 27 Fed. Cas. 907 ; 
James v. Com., 12 Sergo & R. (Pa.) 225. 

CAST I NG VOTE. Where the votes of a de
liberative assembly or legislative body are 
equally divided on any question or motion, 
it is the privil�ge of the presiding officer to 
cast one vote (if otherwise he would not be 
entitled to any vote) on either side, or to 
cast one additional vote, if he has already' 
voted as a member of the body. This is 
called the "casting vote." People V. Church 
of Atonement, 48 Barb. (N. Y.) 606 ; Brown 
v. Foster, 88 Me. 49, 33 A. 662, 31 L. R. A. 
116 ; Wooster v. Mullins, 64 Conn. 340, 30 A. 
144, 25 L. R. A. 694. 

. 

CASTLEGUARD. In feudal law. An impo
sition anciently laid upon such persons as 
lived within a certain distance of any castle. 
towards the maintenance of such as watched 
and warded the castle. 

CASTLEGUARD RENTS. In old English 
law. Rents paid by those that dwelt within 
the precincts of a castle, towards the main
tenance of such as watched and warded it. 

CASTRENS I S. In the Roman law. Relat
ing to the camp or military service. 

Oastrense peculium, a portion of property 
which a son acquired in war, or from his con
nection with the camp. Dig. 49, 17. 



CAST'RlJM 

CAST RUM. Lat. 

I n  Roman .Law 
A camp. 

I n  Old English Law 

A castle. Bract; fol. 69b. A castle, includ
ing a manor. 4 Coke, 88. 

CASU CONSI M I L I .  In old English law. A 
writ of entry, granted where tenant by the 
curtesy, or tenant for life, alienated in fee, 
or in tail, or for another's life, which was 
brought by him in reversion against the par
ty to whom such tenant so alienated to his 
prejudice, and in the tenant's life-time. 
Termes de 1a Ley. See Consimili Casu. 

CASU PROVISO. Lat. In the case provided 
for. A writ of entry framed under the pro
visions of the statute of Gloucester (6 Edw. 
I.) c. 7, which lay for the benefit of the re
versioner. when a tenant in dower aliened 
in fee or for life. 

CASUAL. That which happens accidentally, 
or is brought about by causes unknown ; for
tuitous ; the result of chance. Lewis v. Lof
ley, 92 Ga. 804, 19 S. E. 57 ; Hall v. County 
of Greene, 119 Ga. 253, 254, 46 S. E. 69 ; 
Williams v. Sumter County, 21 Ga. ApD. 716, 
94 S. E. 913. Happening or coming to pass 
without design and without being foreseen or 
expected. Root v. Topeka Ry. Co., 96 Kan. 
694, 153 P. 550 ; Cotulla State Bank v. Her
ron (Tex. Civ. App.) 20.2 s. W. 797, 798. 

CASUAL EJECTO R. In practice. The nom
inal defendant in an action of ejectment ; so 
called because, by a fiction of law peculiar 
to that action, he is supposed to come casual
ly or by accident upon the premises, and to 
turn out or eject the lawful possessor. 3 BI. 
Comm. 20.3 ; 3 Steph. Comm. 670 ; French v. 
Robb, 67 N. J. Law, 260., 51 ' A. 50.9, 57 L. 
R. A. 956, 91 Am. St. Rep. 433. 

CASUAL EM PLOYEE. Though courts have 
refrained from defining "casual employee" 
as such term is used in the Workmen's Com
pensation Act, the test in the particular case 
is whether service rendered or work done, 
rather than contract of hiring, is of casual 
nature ; infrequency of employment or its 
duration being immaterial. Hygeia Ice & 
Coal 00. v. Schaeffer, 152 Md. 231, 136 A. 
548, 551. 

CASUAL E M PLOYMENT. The ' question 
whether an employment is "casual," within 
the meaning of the Workmen's Compensation 
Act, must be determined with principal ref
erence to the scope and purpose of the hir
ing, rather than with sole regard to the dura
tion and regularity of the service. State 
Acc. Fun. v. Jacobs, 134 Md. 133, 10.6 A. 255 ; 
Millard County v. Industrial Commission, 62 
Utah, 46, 217 P. 974, 976. The word "casual" 
has reference to the contract for �ervice, 
and not to the .. particular item Of. work be-. 
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lng done at the time of injury. Scully v. 
Industrial Commission of Illinois, 284 Ill. 
567, 120 N. E. 492, 493. "Casual" in this 
connection means occasional ; ineidental ; 
happening at uncertain times ; not stated or 
regular ; its antonyms being regular ; syste
matic ; periodic ; certain. Porter v. Maple
ton Electric Light Co., 191 Iowa, 10.31, 183 
N. W. 803, 805 ; Pooler's Case, 122 Me. 11, 
118 A. 590., 591. 

CASUAL EVI D�NCE. A phrase used to de
note (in contradistinction to "preappointed 
evidence") all such evidence as happens to 
be adducible of a fact or event, but which 
was not prescribed by statute or otherwise 
arranged beforehand to be the evidence of the 
fact or event. Brown. 

CASUAL PAUPER. A poor person who, in 
England, applies for relief in a parish other 
than that of his settlement. The ward in 
the work-house to which they are admitted 
is called the "casual ward." 

CASUAL POOR.  In Englisft law. Those 
who are not settled in a parish. Such poor 
persons as are suddenly taken sick, or meet 
with some accident, when away from home, 
and who are thus providentially thrown upon 
the charities of those among whom they hap
pen to be. Force v. Haines, 17 N. J. Law, 
40.5. 

CASUAL TV. Inevitable accident ; an event 
not to be foreseen or guarded against. A 
loss from such an event or cause ; as by fire, 
shipwreck, lightning, etc. Story, Bailm. § 
240 ; Gill v. Fugate, 117 Ky. 257, 78 S. W. 
191 ; McCarty v. Railroad Co., 30 Pa. 251 ; 
Railroad Co. v. Car Co., 139 U. S. 79, 11 S. 
Ct. 490, 35 L. Ed. 97 ; Ennis v. Bldg. Ass'n, 
10.2 Iowa, 520., 71 N. W. 426 ; Anthony v. 
Karbach, 64 Neb. 50.9, 90 N. W. 243, 97 Am. 
St. Rep. 662 ; Waldeck v. Ins. CQ., 56 Wis. 
98, 14 N. W. 1. 

Chance ; accident ; contingency ; also that 
which comes without design or without being 
foreseen. Morris & Co. v. Industrial Board 
of Illinois, 284 Ill. 67, 119 N. E. 944, 946, L. R. 
A. 1918E, 919 ; Bennett v. Howard, 175 Ky. 
797, 195 S. W. 117, 118, L. R. A. 1917E, 10.75. 

"Casualty" is a word of quite frequent use ; yet 
it cannot be said that its definition has been very 
aC(1urately settled by the courts, It has been said 
that strictly and literally the word "casualty" is 
limited to injuries which arise solely from accident, 
without any element of conscious human design or 
intentional human agency : something not to be 
foreseen or guarded against : something that hap
pens not in the usual course of events ; .an accident. 
Eaton v. Glindeman, 33 Idaho, 389, 195 P. 90, 9L 

-Casualties of superiority. In Scotch law. 
Payments from an inferior to a superior, that 
is; from a tenant tQ his lord, which . arise 
upon uncertain events, a!i!l opposed to tbe pay
ment of rent a� .fixed �d stated;� . Bell� 



289 OATOllINGS 

-Casualties of wards. in Scotch- law. The quentIy caUed cat-o-nine-tails. It is used 
mails and Quties due to the superior in ward- where the whipping-post is retained as a 
holdings. mode of punishment and was formerly resort-

CASUS. Lat. Chance ; accident ; an event ; 
a- case ; a case contemplated. 

CASUS BELLI .  An occurrence giving rise to 
or justifying war. 

CASUS FCED E R I S. In international law. 
The case of the treaty. The particular event 
or situation contemplated by the treaty, or 
stipulated for, or which comes within its 
terms. Grotius, b. 2, c. 25 ; Vattel, b. 2, c. 
12, § 168 ; 1 Kent, 49. In commercial law. 
The case or event contemplated by the par
ties to an individual contract or stipulated 
for by it, or coming within its terms. 

CASUS FORTU ITUS: An inevitable acci
dent, a chance occurrence, or fortuitous event. 
A loss happening in spite of all human effort 
and sagacity. 3 Kent, Comm. 217, 300 ; 
Whart. Neg. §§ 113, 553. The Majestic, 166 
U. S. 375, 17 S. Ct. 597, 41 L. Ed. 1039. 

Casus fortuitus non est sperandus, et nemo 
tenetur  devinare. A fortuitous event is not 
to be expected, and no one is bound to fore
see it. 4 Coke, 66. 

Casus fortu itus non est supponendus. A for
tuitous event is not to be presumed. Hardr. 
82, argo 

CASUS MAJ O R. In the civil law. A casual
ty ; an extraordinary casualty, as fire, ship
wreck, etc. Dig. 44, 7, 1, 4. 

CASUS OM I SSUS. A case omitted ; an event 
or contingency for which no provision is 
made ; particularly a case not provided for 
by the statute on the general subject, and 
which is therefore left to be governed by the 
common law. 5 Co. 38 ; 11 East 1 ;  Cresoe 
V. Laidley, 2 Binn. (Pa.) 279 ; 2 Bla. Comm. 
260 ; Broom, Max. 46. 

Casus omissus et oblivioni datus dispositioni  
juris com m unis relinquitur. A case omitted 
and given to oblivion (forgotten) is left to the 
disposal of the common law. 5 Coke, 38. A 
particular case, left unprovided for by stat
ute, must be disposed of according to the 
law as it existed prior to such statute. 
Broom, Max. 46 ; 1 Exch. 476. 

Casus o m issus pro om isso habendus est. A 
case omitted is to be held as (intentionally) 
omitted. Tray. Lat. Max. 67. 

CAT. A domestic animal that catches mice ; 
a well known domesticated carnivorous mam
mal kept to kill mice and rats and as a 
house pet. Thurston v. Carter, 112 Me. 361, 
92 A. 295, L. R. A. 1915C, 359, Ann. Cas. 
1917A, 389. 

An instrument with which criminals are 
flogged. It consists of nine lashes of whip
cord, tied to a wooden handle, and is fre-

EL.LAw DICT. (3D E'D.)-19 

ed to in the navy. 

CATALLA. In old English law. Chattels. 
The word among the Normans primarily sig
nified only beasts of husbandry, or, as they 
are still called, "cattle," but, in a· secondary 
sense, the term was applied to all movables 
in general, and not only to these, but to 
whatever was not a fief or feud. Wharton. 

Catalla j uste possessa am itti non possunt. 
Chattels justly possessed cannot be lost. 
J enk. Cent. 28. 

CATALLA OT I OSA. Dead goods or chattels, 
as disfinguished from animals. Idle cattle, 
that is, such as were not used for working, 
as distinguished from beasts of the plow ; 
called also animalia oUosa. Bract. fols. 217, 
217b; 3 Bl. Comm. 9. 

Catalla rep utantur inter m in i m a  in lege. Chat
tels are considered in law among the least 
(or minor) things. Jenk. Cent. 52. 

CATALLIS CAPT I S  NOM I N E D I ST R I C· 
T I O N I S. An obsolete writ that lay where a 
house was within a borough, for rent issuing 
out of the same, and which warranted the 
taking of doors, windOWS, etc., by way of 
distress. 

CATALLI S  REDD E N D I S. For the return of 
the chattels ; an obsolete writ that lay where 
goods delivered to a man to keep till a cer
tain day were not upon demand re.delivered 
at the day. Reg. o rig. 39. 

CATALLUM. A chattel. Most frequently 
used in the plural form, oatalla (q. 'V.). Cow
ell ; Du Cange. 

CATALS. Goods and chattels. See Catalla. 

CATAN EUS. A tenant in capite. A tenant 
holding immediately of the crown. Spelman. 

CATASCO PUS. An old name for an arch
deacon. 

CATASTRO P H E. A notable disaster ; a more 
serious calamity than might ordinarily be 
understood from the term "casualty." Reyn
olds V. Board of Com'rs of Orleans Levee 
Dist., 139 La. 518, 71 So. 787, 791. 

CATCH T I M E  CHARTER. One under which 
compensation is paid for the time the boat 
is actually used. Schoonmaker-Conners Co'. 
V. New York Cent. R. Co. (D. C.) 12 F.(2d) 
314, 315. 

CATCH I NG BARGA I N. See Bargain. 

CATCH I N GS. Things caught, and in the pos
session, custody, power, and dominion of the 
party, with a present capacity to use them 
for his own purposes. The term includes 
blubber, or pieces of whale flesb cut from the 



CATCHLAND 

whale, and stowed on or under the deck of a 
ship. A policy of insurance upon outfits, and 
catchings substituted for the outfits, in a 
whaling voyage, protects the blubber. Rogers 
v. J;nsurance Co., 1 Story, 603 ; Fed� Oas. No. 
12,016 ; 4 Law Rep. 297. 

CATCH LAND. Land in Norfolk, so called 
because it is not known to what parish it be
longs, and the minister who first seizes the 
tithes of it, hy right of preoccupation, enjoys 
them for that year. Cowell. 

CATCH PO LL. A name formerly given to a 
sheriff's deputy, or to a constable, or other 
officer whose duty it is to arrest persons. He 
was a sort of serjeant. The word is not now 
in use as an official designation. MInshew. 

CATE R  COUS I N. (From Fr. Quatrecousin.) 
A cousin in the fourth degree ; hence any dis
tant or remote relative. Bla. Law Tracts 6. 

CATHED RAL. In English ecclesiastical law. 
A tract set apart for the service of the church. 
The church of the bishop of the diocese, in 
which is his catkedra, or throne, and his spe
cial jurisdiction ; in that respect the princi
pal churCh of the diocese. 

CAT H E D RAL PREFERM ENTS. In English 
ecclesiastical law. All deaneries, archdeacon
ries, and canonries, and generally all dignities 
and offices in any cathedral or collegiate 
church, below the rank of a bishop. 

CATH EDRAT I C. In English ecclesiastical 
law. A sum of 2s. paid to the bishop by the 
inferioI" clergy ; but from its being usually 
paid at the bishop's synod, or visitation, it 
is commonly named synodals. Wharton. 

CAT H O L I C  CRED I T O R. In Scotch law. A 
creditor whose debt is secured on all or sev
eral distinct parts of the debtor's property. 
Bell. 

CATHO L I C  EMANC I PAT I O N  ACT. The 
statute of 10 Geo. IV. c. 7, by which Roman 
Catholics were restored, in general, to the 
full enjoyment of ail civil rights, except that 
of holding ecclesiastical offices, and certain 
high appointments in the state. 3 Steph. · 
Comm. 109. 

CATON I ANA R E G U LA. In Roman law. The 
rule which is commonly expressed in the 
maxim, Quod ab initio non valet tractu tern
poris 1wn convalebit, meaning that what is at 
the beginning void by reason of some technical 
(or other) legal defect will not become valid 
merely by length of time. The rule applied 
to the institution of hceredes, the bequest of 
legacies, and such like. The rule is 1l0t with
out its application also in English law ; e. g., 
a married woman's will ' (being void when 
made) is not made valid merely because she 
lives to become a widow. Brown. 
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food. In its primary sense, it embraces 
horses, mares, geldings, foals, or fillies, asses, 
and mules, as well as animals of the ox kind. 
State v. Swager, 110 'Vash. 431, 188 P. 504, 
500 ; Bell v. Erie R. Go., 171 N. Y. S. 341, 
343, 183 App. Div. 608. The term may also, 
include goats, swine, and sheep. Decatur 
Bank v. Bank, 21 Wall. 299, 22 L. Ed. 560 ; 
Ash Sheep Co. v. U. S., 252 U. S. 159, 40 S. Ct. 
241, 243, 64 L. Ed. 507. 

In the narrower, popular sense, animals of 
the bovine genus. State v. Hunley, 139' La. 
846, 72 So. 376, 377 ; State v. Eaglin, 148 La. 
75, 86 So. 658, 659 ; Gragg v. State, 112 Neb. 
732, 201 N. W. 338, 340. This is the sense 
in which the term is generally used in the 
western United States, and it is said further 
that it is not generally, but may be, taken to 
mean calves, or animals younger than year
lings. State v. District Court of Fifth Judi
cial Dist. in and for Nye County, 42 Nev. 218, 
174 P. 1023, 1025. 

CATTL E  GATE. In English law. A custom
ary proportionate right of pasture enjoyed ii1 
common with others. 34 E. L. & Eq. 511 ; 1 
Term 137. A right to pasture cattle in the 
land of another. It is a distinct and severnl 
interest in the land, passing by lease and re
lease. 13 East, 159 ; 5 Taunt. 811. 

CATTLEGUARD. A device to prevent cattle 
from straying along a railroad-track at a 
highway-crossing. Heskett v. Railway Co. , 
61 Iowa, 467, 16 N. W. 525 ; Railway CO. Y. 
Manson, 31 Kan. 337, 2 P. 800 ; True v. Maine 
Cent. R. Co., 113 Me. 375, 94 A. 183, 184. 

PATTLE PASS. As used in a statute, a nar
row pasage way under a railroad track high 
and wide enough to admit the passage of a 
cow, horse, or ox to and from a pasture. TnH' 
v. Maine Cent. R. Co., 113 Me. 375, 94 A. 183, 
184. 

CATTLE RANG E. Under a statute, a range 
the usual and customary use of which has 
been for cattle. State v. Butterfield, 30 Idaho, 
415, 165 P. 218, 219. 

CAUCAS I AN. ,Pertaining to the white race, 
to which belong the greater part of European 
nations and those of western Asia. Rice v. 
Gong Lum, 139 Miss. 760, 104 So. 105, 110. 
The term .is inapplicable to denote families 
or stocks inhabiting Europe, and speaking 
either the so-called Aryan or Semitic lan
guages. Ex parte Shahid (D. C.) 205 F. 812, 
814. 

CAUCUS. A meeting of the legal voters of 
any political party assembled for the purpose 
of choosing delegates or for the nomination 
of candidates for office. Rev. Laws , Mass. 
1902, p. 104, c. 11, � 1 (Gen. Laws, Tercenten
ary Edition, c. 50, § 1). 

CATTLE. A generic term for domestic quad- CAU DA TERRIE. A land's end, or the bot
rupbds ; animals used by man · for labor or toui of a ridge in arable land. Cowell. 

BL.LAW DICT. (3D Et>. ) 
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CAULCE I S. Highroads or ways pitched with given. The name of an action by which !l 
flint or other stones. thing given in the view of a certain event was 

reclaimed if that event did not take place. 
CAUPO. In the civil law. An innkeeper. Dig. 12, 4 ; Cod. 4, 6. 
Dig. 4, 9, 4, 5. 

CAUPONA. In the civil law. An inn or tav
ern. Inst. 4, 5, 8. 

CAU P O N ES. In the civil law. Innkeepers. 
Dig. 4, 9; Id. 47, 5 ;  Story, Ag. § 458. 

CAU RS I N ES. Italian merchants who came 
into England in the reign of Henry III., where 
they established themselves as money lend
ers, but were soon expelled for their usury 
and extortion. Cowell ; Blount. 

Causa ecolesim publ iois mquiparatur;  et su m
ma est ratio qum pro  religione facit. The cause 
of the church is equal to public cause ; and 
paramount is the reason which makes for 
religion. Co. Litt. 341. 

Causa et origo est materia negotii. The cause 
and origin is the substance of, the thing ; the 
cause and origin of a thing are a material 
part of it. The law regards the original act. 
1 Coke, 99 ;  Wing. Max. 41, Max. 21. 

CAUSA. CAUSA H OS P I TA N D I .  For the purpose of 
I n  General being entertained as a guest. 4 Maule & S. 

310. Lat. A cause, reason, occasion, motive, or 
inducement. CAUSA JACT I TAT I O N I S  MAR I TAG I I . A 

I n the Civil Law and, in Old English Law 

The word signified a source, ground, or 
mode of acquiring property ; hence a title ; 

. one's title to property. Thus, "tUulus est justa 
causa possidendi id; quofJ nostrum est;" title 
is the lawfuJ. ground of possessing that which 
is ours. 8 Coke, 153. See Mackeld. Rom. 
La w, §§ 242, 283. 

Condition, etc. 

A condition ; a consideration ; motive for 
performing a juristic act. Used of contracts, 
and found in this sense in the Scotch law also. 
Bell. 

I n  Old English Law 

form of action which anciently lay against � 
party who boasted or gave out that 'he or she 
was married to the plaintiff, whereby a com
mon reputation of their marriage might en
sue. 3 Bla. Oomm. 93. See Jactitation of 
Marriage. 

CAUSA L I ST. See Cause List. 

CAUSA MATR I MO N I I  PRJE LOCUTI .  A writ 
lying where a woman has given lands to a 
man in fee-simple with the intention that he 
shall marry her, and he refuses so to do wiuh-

. in a reasonable time, upon suitable request. 
Cowell. Now obsolete. 3 Bla. Comm. 183, n. 

CAUSA MORTIS. In contemplation of ap-
A cause ; a suit or action pending. 

testamentaria" a testamentary cause. 
lnatrimonialis, a matrimonial cause. 
fol. 61. 

Oa'l�sa proaching death. 

Oausa. CAUSA M O RT I S  DO NAT I O. 
Bract. Mortis Causa. 

See Donatio 

I n  Old European Law CAUSA PATET. The reason is open, obvi-
ous, plain, clear, or manifest. - A common exAny movable thing or article of property. pression in old writers. Perk. c. 1, §§ 11, 14, 

As Preposition 

Used with the force of a preposition, it 
means by virtue of, on account of. Also with 
reference to, in contemplation of.. '

Oausa m.O'l'
ti-8, in anticipation of death. 

See "(J'ause." 

Causa causm est causa oausati. The cause of 
a cause is the cause of the thing caused. 12 
Mod. 639. The cause of the cause is to be 
considered a§l the cause of the effect also. 
Freem. 329. 

97. 

CAUSA PROXI MA. The immediate, nearest, 
or latest cause. The efficient cause ; the one 
that necessarily sets the other causes in op
eration. Insurance eo. v. Boon, 95 U. S. 117, 
130, 24 L. Ed . . 395. 

Causa proxima, non rem ota, spectatur. The 
immediate (or direct), not the remote, cause, 
is looked at, or considered. 12 East, 648 ; 3 
Kent, Comm. 302 ; Story, Bailm. § 515 ; Bac. 
Max. reg. 1 ;  Broom, Max. 216 ; 2 East 348 ; 

CAUSA CAUSANS. The immediate cause ; Memphis & C. R. Co. v. Reeves, 10 Wall. 191, 

the lust link in the c.hain of causation. 19 L. Ed. 909 ; L. R. 1 C. P. 320 ; 4 Am. L. 
Rev. 201. Fo.r a distinction, however, be-

Causa causantis, causa est causati. The cause tween immediate and proximate cause, see 
of the thing causing is the cause of the ef- "Cause." 
fect. 4 Camp. 284 ;  Marble v. City of Wor-

CAUSA R E I .  cester, 4 Gray (Mass.) 398. In the civil law. Things ac
cessory or appurtenant. The accessions, ap
purt�nances, or fruits of a thing ; compre
hending all that the claimant of a principal 
thing can demand from a defendant in addi-

CAUSA D�TA ET N O N  SECUT� In the 
civil law. Consideration given and not fol
lowed, that is, by the event upon which it was 



CAUSA REMOTA 

tion thereto, and especially what he would 
have had, if the thing had not been withheld 
from him. Inst. 4, 17, 3 ;  Mackeld. Rom. Law, 
§ 166. 

CAUSA REMOTA. A remote or mediate 
cause ; a cause operating indirectly by the in
tervention of other causes. 

CAUSA SC I ENTIIE PATET. The reason of 
the knowledge is evident. A technical phrase 
in Scotch practice, used in depositions of 
witnesses. 

CAUSA S I N E  QUA N O N. A necessary or in
evitable cause ; a cause without which the 
effect in question could not have happened. 
Hayes v. Railroad Co. , 111 U. S. 228, 4 S. Ct. 
3-69, 28 L. Ed. 410. A cause without which the 
thing cannot be. With reference to negli
gence, it is the cause without which the in
jury would not have occurred. Fisher v. 
Butte Electric Ry. Co., 72 Mont. 594, 235 P. 
330, 332. 

CAUSA T U R P IS. A base (immoral or illegal) 
cause or consideration. 

Causa vaga et ince'rta non est oausa rationabilis.  
5 Coke, 57. A vague and uncertain cause is 
not a reasonable cause. 

Causre dotis, vitro, Iibe'Matis, fisci sunt inte,r 
favorabi l ia in lege. CauS'es of dower, life, 
liberty, revenue, are among the things favor
ed in law. Co. Litt. 341. 

CAUSAM N O B IS SI G N I F I CES QUARE. A 
writ addressed to a mayor of a town, etc., 
who was , by the king's writ commanded to 
give seisin of lands to the king's grantee, on 
his delaying to do it, requiring him to show 
cause why he so delayed the performance oi 
his duty. Blount ; Cowell. 

CAUSARE.  In the civil and old English law. 
To be engaged in a suit ; to litigate ; to con
duct a cause. 

CAUSATO R. A litigant ; one who takes the 
part of the plaintiff or defendant in a suit. 

In old 'European law. One who manages or 
litigates another's cause. Spelman. 

CAUSE, v. To effect a thing as an agent ; 
to bring it about. Huffman v. U. So (0. C. A.) 
259 F. 35, 38 ; Shea v. U. S. ( O. C. A.) 251 F. 
440, 447. 

CAUSE, n. (Lat. c.ausa.) That which pro
duces an effect ; whatever moves, impels, or 
leads. The origin or foundation of a thing, 
as of a suit or action ; a ground of action. 
Corning v. McCullough, 1 N. Y. 47, 49 Am. 
Dec. 287 ;  State v. Dougherty, 4 Or. 203. 
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the removal of an officer or employee, "cause" 
means a just, not arbitrary, cause ; one re
lating to a material matter, or affecting the 
public interest. Brokaw v. Burk, 89 N. J. 
Law, 132, 98 A. 11, 12 ; Moulton v. Scully, 111 
Me. 428, 89 A. 944, 947 ; Clark v. Wild Rose 
Special School Dist. No. 90, 47 N. D. 297, 182 
N. W. 307, 308 ; Farish v. Young, 18 Ariz. 
298, 158 P. 845, 847 ; State ex reI. Eckles y. 
Kansas City (Mo. App.) 257 S. W. 197, 200. 

I n  Civil aIJd Scotch Law 
The consideration of a contract, that is, 

the inducement to it, or motive of the con
tracting party for entering into it. Dig. 2. 14. 
7 ;  Toullier, live 3, tit. 3, c. 2, § 4 ;  1 Abb. 28 ; 
Bell, Dict. 

The civilians use the term "cause," in relation 
to obligations, in the same sense as the word "con
sideration" is used in the jurisprudence of, England 
and the United States. It means the motive, the 
inducement to the agreement,-id quod inducet ad 
contra·hendum.. Mouton v. Noble, 1 La. Ann. 192. 
But see Ames, 3 Sel. Essays in Anglo-Amer. Leg. 
Rist. 279 ; Poll. CQntr. 74. 

Used also in the civil law in the sense of 
res (a thing). Non pwaellum, non agnellutn 
neo alia causa (not a hog, not a lamb, nor 
other thing). Du Oange. 

I n  Pleading 

Reason ; motive ; matter of excuse or jus
tification. See 8 00. 67 ; 11 East 451 ; 1 Chit. 
PI. 585. 

I n  Practice 

A suit, litigation, or action. Any question, 
civil or criminal, contested before a court of 
justice. 

Cause imports a judicial proceeding entire, and 
is nearly synonymous with Zis in Latin, or suit in 
English. Although allied to' the word "case," that 
WQrd not infrequently has a more limited signifi
cation, importing a collection of facts, with the con
clusion of law thereon. See Shirts v. Irons, 47 Ind. 
445 ; Blyew v. U. S., 13 Wall. 581, 20 L. Ed. 638 ; 
Erwin v. U. S., 37 Fed. 470, 2 L. R. A. 229. But 
"cause" and "case" are often used as synonymous. 
Zilz V. Wilcox, 190 Mich. 486, 157 N. W. 77, 80 ; Ex 
parte Chesser, 93 Fla. 590, 112 So. 87, 90 ; Schmalz v. 
Arnwine, 118 Or. 300, 246 P. 718, 719 ; Patterson v. Peo
ple, 23 Colo. App. 479, 130 P. 618, 620 ; U. S. T. Rocke
feller (D. C.) 221 F. 462, 466. 

A distinction is sometimes taken between "cause" 
and "action." Burrill observes that a cause is not, 
like an action or suit, said to be cQmmenced, nor 
is an action, like a cause, said to be tried. But, 
if there is  any substantial difference' between these 
terms, it must lie in the fact that "action" refers 
more peculiarly to the lega,Z procedure of a contro
versy ; "cause" to its merits or the state of facts 
involved. Thus: we Cannot say "the cause should 
have been replevin." Nor WQuld it be correct to 
say "the plaintiff pleaded his own a.ction.." 

"Cause" and " consequence" are correlative terms, As to "Probable Cause" and "Proximate 
one implying the Qther. Kelsey v. Rebuzzini, ff1 Cause," see those titles. As to challenge "for 
CQnn. 556, 89 A. 170, 171, 52 L. R. A. (N. S.) 103. cause," see " Challenge." 

A ground for one's acts or' omissions ; a CAUSE-BOO I<S. Books kept in the central 
reason. Thus, when used with reference to office of the Engllsh su.preme court. in '  wllic!J\ 



are entered aU writs O'f summons issued in the 
office. Rules of CO'urt, v 8. 

CAUSE L I ST. In English practice. A print
ed roll of actions, to be tried in the order of 
their entry, with the names of the solicitors 
for each litigant. Similar to the calendar of 
causes, or docket, used in American cO,urts. 

CAUSE O F  ACT IO N . " Matter for which an 
action may be brought. The ground on which 
an action may be sustained. A fact, or a state 
O'f facts, to which the law, 'or principle of law, 
sought to be enforced against a person or 
thing, applies. Gulf, C. & S. F. Ry. Co. v. 
Cities Service Co. (D. C.) 270 F. 994, 995 ; 
Savage v. H. C. Burks & Co. (Tex. Civ. App.) 
270 S. W. 244, 245. An averment of facts 
sufficient to justify a court in rendering a 
judgment. Vickers v. Vickers, 45 Nev. 274, 
20'2 P. 31, 32. 

Under the code system of pleading, there is  but 
one primary right, one primary duty, and one de
lict, and these three combined constitute one "cause 
of action." Williams v. Nelson, 45 Utah, 255, 145 
P. 39, 41 ; Westover v. Hoover, 94 Neb. 596, 143 N. 
W. 946, 948, 48 L. R A. (N. S.) 984 ; Hoag v. Washing
ton-Oregon Corporation, 75 Or. 588, 147 P. 756, 759 ; 
Hurt v. Haering, 190 Cal. 198, 211 P. 228, 229 ; Mc
Laughlin v. Marlatt, 296 Mo. 656, 246 S. W. 548, 552. 

Sometimes used synonymously with right 
();f action or right of recovery. Graham v. 
Scripture, 26 How. Prac. (N. Y.) 501 ; Davis 

. v. Clark (Tex. Civ. App.) 271 S. W. 190, 192. 
In this usage, "cause of action" is said to be 
the right to bring suit ; Spring v. Webb (D. 
C.) 227 F. 481, 484 ; Viers v. Webb, 76 Mont. 
38, 245 P. 257, 259 ; O'r, more accurately per
haps, the right to prosecute an action with 
effect ; Travelers' Ins. Co. v. Louis Padula 
Co., 224 N. Y. 397, 121 N. E. 348, 350 ; the 
right to relief in court ; Mulligan v. Bond & 
Mortgage Guarantee Co., 184 N. Y. S. 429, 431, 
193 App. Div. 741 ; the legal liability arising 
out of the facts on which plaintiff relies ; 
White v. Nemo,urs Trading Corporation (D. 
C.) 290 F. 250, 252. 

A distinction may be taken, however, between 
"cause of action" and "right of action." The cause 
of action is based on the substantive law of legal 
liability, whereas the right of action pertains to' the 
remedy and relief through judicial procedure. El
liott v. Chicago, M. & st. P. Ry. Co., 35 S. D. 57, 150 
N. W. 777, 779. The cause of action is distinct from 
the "remedy," which is simply the means by which 
the cause of action is satisfied. Dennison v. Payno 
(C. C. A.) 293 F. 333, 344 ; Tonn v. Inner Shoe Tire 

Co. (Tex. Civ. App.) 260 S. W. 1078, 1080. And the 
cause of action may exist, though the remedy does 
not. Chandler v. Horne, 23 Ohio App. 1, 154 N. E .. 
748, 750 ;  Talbott v. Hill, 261 F. 244, 49 App. D. C. 
96. 

Cause of action is not synonymous with chose in 
a.ction ; the latter includes- debts, etc., and even 
stocks. Bank of Commerce v. Rutland & W. R. Co. ,  
10 How. Prac. (N. Y.) 1. But under a Montana stat
ute, if the relief sought is the recovery of money or 
other personal property, the cause of action is des
ignated a "thing in action." State v. District Court 

OAUTIO PIGNORATITIA 

of Tenth Judicial Dist. in and for Fergus County, 
74 Mont. 355, 240 P. 667, 669. 

Cause of action may sometimes mean a per
son having a right of action. Thus, .where a 
legacy is left to a married woman, and she 
and her husband bring an action to recover 
it, she is called in the old books the "merito
rious cause of action." 1 H. Bi. 108. 

CAUSES CELEBRES. Celebrated cases. A 
work containing reports of the decisions of 
interest and importance in French courts in 
the seventeenth and eighteenth centuries. 

Secondarily a single trial or decision is 
often called a "cause c.elebre," when it is re
markable on account of the parties involved 
or the unusual, interesting, or sensational 
character of the facts. 

CAUSEWAY. A raised roadbed through low 
lands ; it differs from a levee. Board of 
Sup'rs of Quitman County v. Carrier Lumber 
& Mfg. Co., 103 Miss. 324, 60 So. 326, 327. 
See, also, Coleman-Fulton Pasture Co. v. 
Aransas County (Tex. Civ. App.) 18() S. W. 
312, 313. 

CAUS I D I CUS. In the civil law. A speaker 
or pleader ; one who argued a cause ore tenus. 
See "Advocate." 

CAUTELA. Lat. Oare ; caution ; vigi
lance ; prevision. 

CAUT I J U RATOR IA. See "Caution Jura
tory." 

CA UT I O. 

I n the Civil and French Law 

Security given for the pe-rformance of any 
thing ; bail ; a bond or undertaking by way 
of surety. Also the person who becomes a 
surety. 

I n  Sco·tch Law 

A pledge, bond, or other security for the 
performance of an obligation, or �ompletion 
of the satisfaction to be obtained by a judi
cial process. Bell, Dict. ; 6 Mod. 162. 

CAUT I O  F I DEJUSSO R I A. Security by 
means of bonds or pledges entered into by 
third parties. Du Cange. 

CAUT I O  M U C I ANA. Security given by an 
heir or legatee, in order to obtain immediate 
possession of the inheritance or legacy, bind
ing him and his surety for his observance of 
a condition annexed to the bequest, where 
the act which is the object of the condition is 
one which he must avoid �ommitting during 
his whole life, e. g. , that he will never"marry, 
never leave the �ountry, never engage in a 
particular trade, etc. See Mackeld. Rom. 
Law, § 705. 

CAUT I O  P I G N O RAT.l T I A. Security given by 
pledge, or deposit, as plate, money, or other 
goods. 
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CAUTIO PltO EXPENS,IS 

CAUT I O  P RO EXPENSI'S. Security for 
costs, charges, or expenses. 

CAUT I O  USUFRUCTUAR IA. Security, 
which tenants for life give, to preserve the 
property rented free from waste and injury. 
Ersk. Inst. 2, 9, 59. 

CAUT I O N.  In Scotch law, and in admiralty 
law. Surety ; security ; bail ; an undertak
ing by way of surety. 6 Mod. 162. See Cau
tio. See also Prudence ; Cautious. 

CAUT I O N  J URATO RY. In Scotch law. Se
curity given by oath. That which a suspender 
swears is the best he can afford in order to 
obtain a suspension. Ersk. Pract. 4, 3, 6. 

CAUT I O NARY. In Scotch law. An instru
ment in which a person binds himself as sure
ty for another. 

CAUTI O NARY J U D G M E NT. Where an ac
tion in tort was pending and the plaintiff 
feared the defendant would dispose of his 
real property before judgment, a cautionary 
judgment was entered with a lien on the 
property ; Seisner V. Blake, 13 Pa. Co. Ct. R. 
333 ; so in an action on a note against a 
religious association, where it was alleged 
that the defendant was endeavoring to sell 
its real estate before judgment on the note ; 
Witmer & Dundore V. Port Treverton Church, 
17 Pa. Co. Ct. R. 38. 

CAUT I O N E  ADM ITTENDA. In English ec
clesiastical law. A writ that lies against a 
bishop who holds an excommunicated person 
in prison for conteIIlpt, notwithstanding he 
offers sufficient caution or security to obey the 
orders and commandment of the church [or 
the future. Reg. Orig. 66 ; Cowell. 

CAUT I O N E R.. In Scotch law. A surety ; a 
bondsman. One who binds himself in a bond 
with the principal for greater security. He 
is still a cautioner whether the bond be to 
pay a debt, or whether he undertake to pro
duce the person of the party for whom he is 
bound. Bell. 

CAUTI ONN E M ENT. In French law. The 
same as becoming surety in English law. 

CAUT I ONIRY. In Scotch law. Suretyship. 

CAUT I O US. Careful ; prudent. Horton v. 
New York Cent. R. Co., 205 App. Div. 763, 
200 N. Y. S. 365, 366. 

The terms "cautious" and "prudent" may be used 
interchangeably in defining negligence. Malcolm v. 

Mooresville Cotton Mills, 191 N. C. 727, 133 S. E. 7, 9. 
But "cautious" differs from "prudent" in suggest
ing the idea of timidity, with its secondary mean
ing as overprudent ; fearful. People v. Anderson, 
58 Cal. App. 267, 208 ,P. 324, 325. See Prudence. 
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power and jurisdiction. This process may be 
used in the proper courts to prevent (tempo
rarily or provisionally) the proving of a will 
or the grant of administration, or to 'arrest 
the enrollment of a decree in chancery when 
the party intends to take an appeal, to pre
vent the grant of letters patent, etc. It is 
also used, in the American practice, as a kind 
of equitable process; to stay the granting of 
a patent for lands. Wilson v. Gaston, 92 Pa. 
207 ; Slocum V. Grandin, 38 N. J. Eq. 485 ; 
Ex parte Crafts, 28 S. C. 281, 5 S. E. 718 ; 
In re Miller's Estate, 166 Pa. 97, 31 A. 58 ; In 
re McCahan's Estate, 221 Pa. 188, 70 A. 711 ; 
Barton v. Swainson, 130 Md. 630, 101 A. 607, 
608 ; Burchett v. Roop, 216 Ky. 774, 288 S. 
W. 685, 686. See, also, 1 Burn, Eccl. J-,aw 19, 
263 ; Nelson, Abr. ; Dane, Abr. ; Ayliffe, 
Parerg. ; 3 Bla. Comm. 246 ; 2 Chit. Pr. 502, 
note b ;  3 Redf. Wills 119 ; Poph. 133 ; 1 Sid. 
371 ; In re Road, 8 N. J. Law, 139. 

I n Patent Law 

A caveat is a formal written notice given 
to the officers of the patent-office, requiring 
them to refuse letters patent o!l a particular 
invention or device to any other person, un
tll the party filing the caveat (called the 
"caveator") shall have an opportunity to es
tablish his claim to priority of invention. The 
practice was abolished by act of June 25, 
1910, C. 414, § 1, 36 Stat. 843. 

CAVEAT ACTOR.. Let the doer, or actor, 
beware. 

CAVEAT EM PTO R. Let the buyer beware 
(or take care). 110 U. S. 116, 3 S. Ct. 537, 28 
L. Ed. 86. This maxim summarizes the rule 
that the purchaser of an article must ex
amine, judge, and test it for himself, being 
bound to discover any obvious defects or im
perfections. Miller v. Tiffany, 1 Wall. 309, 
17 L. Ed. 540 ; Barnard-v. Kellogg, 10 Wall. 
388, 19 L. Ed. 987 ; Slaughter V. Gerson, 13 
Wall. 383, 20 L. Ed. 627 ; Hargous V. Stone, 5 
N. Y. 82 ; Wissler V. Craig, 80 Va. 32 ; " Wright 
V. Hart, 18 Wend. (N. Y.) 453 ; Humphrey v. 
Baker, 71 Okl. 272, 176 P. 896 ; Pridgen v. 
Long, 177 N. C. 189, 98 S. E. 451 ; Cudahy 
Packing 00. v. Narzisenfeld (C. C. A.) 3 F.(2d) 
567, 570. 

Cave·at em ptor, qui  ignorare non debuit quod 
jus aJ.ioen u m  e m it. Hob. 99. Let a purchaser 
beware, who ought not to be ignorant that he 
is purchasing the rights of another. Let a 
buyer beware ; for he ought not to be ignor
ant of what they are when he buys the rights 
of another. Broom, Max. 768 ; Co. Litt. 132 
a ;  3 Taunt. 439 ; Sugd. V. & P. 328 ; 1 Story, 
Eq. Jur. ch. 6. 

CAVEAT VEN D I TO.R. 

I n  Roman Law CAVEAT. Lat. Let him beware. A Jormal 
notice or warning given by a party interested A maxim, or rule, casting the responsibility 
to a court, judge; or ministerial officer against for defects or deficiencies ' upon the 8eller of 
the performance of certain acts within his goods, and expressing the exact opposite of 
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the common law rule of caveat - emptor. See Oss v. Premier Petroleum Co., 113 Me. 180, 
Wright v. Hart" 18 Wend. (N. Y.) 449 ; Lofft 93 A. 72, 77. 
328 ;  Weeks v. Ellis, 2 Barb. (N. Y.) 323 ; 
Hargous v. Stone, 5 N. Y. 73. 

I n English and Am erican Jurisprudence 

Oaveat vend4t()r is sometimes used as ex
pressing, in a rough way, the rule which gov
erns all those cases of sales to which caveat 
emptor does not apply. 

CAY EAT V I A TOR.. Let the wayfarer be
ware. Broom, Max. 387, n. ; 10 Exch. 774. 
This phrase has been used as a concise ex
pression ·of the duty of a traveler on the high
way to use due care to detect and avoid de
fects in the way. Cornwell v. Com'rs, 10 
I�]xch. 771, 774. 

CAVEATO R. One who files a caveat. 

Cavendum est a fragmentis. Beware of frag
ments. Bac. Aph. 26. 

CAVE RE.. Lat. In the civil and common 
law. To take care ; to exercise caution ; to 
take care or provide for ; to provide by law ; 
to provide against ; to forbid by law ; to give 
security ; to give caution or security on ar
rest. 

CA V ERS. Persons stealing ore from mines 

CEOE" To yield up ; to assign ; to grant. 
Generally used to designate the transfer of 
territory from one government to another. 
Goetz v. United · States (C. C.) 103 Fed. 72 ; 
Baltimore v. Turnpike Road, 80 Md. 535, 31 
Atl. 420 ; Somers v. Pierson, 16 N. J. Law, 
181. 

CED ENT. In Scotch law. An assignor. One 
who transfers a chose in action. Kames, Eq. 
43. 

CEDO'. I grant. The word ordinarily used 
in Mexican conveyances to pass title to lands. 
Mulford v. Le Franc, 26 Gal. 88, 108. 

CEDULA. 
I n  O ld English Law 

A schedule. 
I n  Spanish Law 

An act under private signat.ure, by which 
a debtor admits the amount of the debt, and 
binds himself to discharge the same on a 
specified day or on demand. 

Also the notice or citation affixed to the 
door of a fugitive criminal requiring him to 
appear before the court where the accusation 
is pending. 

in Derbyshire, punishable in the berghmote CEDU LE. In French law. The technical 
or miners' court ; also officers belonging to name of an act under private signature. 
the same mines. Wharton. Campbell v. Nicholson, 3 La. Ann. 458. 

CAVA. In old English law. 
key, or wharf. Gowell. 

A quay, kay, 

CAYAGI UM.  In old English law. Oayage or 
kayage ; a toll or duty anciently paid the king 
for landing goods at a quay or wharf. The 
barons of the Cinque Ports were free from 
this duty. Cowell. 

CELATI ON .  In medical jurisprudence. Con-
cealment of pregnancy or delivery. 

CELDRA. In old English law, a chaldron. 
In old Scotch law, a measure of grain, other
wise called a "chalder." See 1 Kames, Eq. 
215. 

CEA P. A bargain ; anything for sale ; a CELEBRAT I O N  OF MAR:RI A G E. The for

chattel ; also cattle, as being the usual medi- mal act by which a man and woman take each 

um of barter. Sometimes used instead of other for husband and wife, according to law ; 

ceapgild, (q. v.) 
the solemnization of a marriage. The term 
is usually applied to a marriage ceremony 

CEAPG I LD. . Payment or forfeiture of an an- attended with ecclesiastical functions. See 
imal. An ancient species of forfeiture. Pearson v. Howey, 11 N. J. Law, 19. 
Cowell. 

CEASE. 'To stop ; to become extinct ; to 
pass away. MacDonald v. JEtna Indemnity 
Co., 96 A. 926, 927, 90 Gonn. 226. Denoting a 
cessation of activity. Huasteca Petroleum 
Go. v. Cia de Navegacao Lloyd Brasileiro (D. 
C.) 297 F. 318, 321 ; In re Simpson, 62 Cal. 
App. 549, 217 P. 789, 790. But see City of 
Macon v. Bunch, 156 Ga. 27, 118 S. E. 769, 
holding that a city detective, by being kept 
in jail for 31 days to answer an indictment, 
did not cease to perform the duties of his 
office so as to cause a vacancy therein. 

CEASE TO DO BUS,I N ESS·. A going con
cern ceases to do business when it sells all its 
property, plant, assets of all kinds, includ
ing cash, and the huyer takes possession. Van 

CELl BACY. The condition or state of life 
of an unmarried person. 

CELLE.RAR:I US. A butler in a monastery ; 
sometimes in universities called "manciple" 
or "caterer." 

CEM ETER:Y. A graveyard ; burial ground. 
Peterson v. Stolz (Tex. Civ. App.) 269 S. W. 
113, 117 ; Village of Villa Park v. Wander
er's Rest Cemetery 0'0., 316 Ill. 226, 147 N. E. 
104, 105. A place set apart, either by munici
pal authority or private enterprise, for the 
interment of the dead, the term including 
not only lots for depositing . the bodies of the 
dead, but also avenues, walks, and grounns 
for shrubbery and ornamental purposes. _ Ex 
parte Adlof, 86· Tex. Cr. R. 13, 215 S. W. 222, 



CEMETERY 

223. ,A. place of burial, differing from a 
churchyard by its locality and incidents,
by its locality, as it is separate and apart 
from any sacred building used for the per
formance of divine service ; by its incidents 
that, inasmuch as no vault or burying-place 
in an ordinary churchyard can be purchased 
for a perpetuity, in a cemetery a permanent 
burial place can be obtained. Wharton. See 
Winters v. State, 9 Ind. 174 ; Cemetery Ass'n 
v. Board of Assessors, 37 La. Ann. 35 ;  J en
kins v. Andover, 103 Mass. 104 ; Cemetery 
Ass'n v. New Haven, 43 Conn. 243, 21 Am. Rep. 
643. 

Six or more human bodies being buried at 
one place constitutes the place a cemetery. 
Pol. Code Cal. § 3106. 

CEMETERY WO R I{. Platting, grading, 
planting, beautifying, and maintaining a tract 
of land in such manner as to render it a prop
er place for sepulture of the dead, and to 
preserve it as such, under the Workmen's 
Compensation Act. Rosedale Cemetery Ass'n 
v. Industrial Accident Commission of Cali
fornia, 37 Cal. App. 706, 174 P. 351, 352. 

C E N D U LIE. Small pieces of wood laid in the 
form of tiles to cover the roof of a house ; 
shingles. Cowell. 

C E N EG I LD. In Saxon law. An expiatory 
mulct or fine paid to the relations of a mur
dered person by the murderer or his relations. 
Spelman. 

CENELLIE. In old records. Acorns. 

C EN N I N GA. A notice given by a buyer to a 
seller that the things which had been sold 
were claimed by another, in order that he 
might appear and justify the sale. Blount ; 
Whishaw. But the exact significance of this 
term is somewhat doubtful. Spelman, Gloss. 

CENS. In French Canadian law. An an
nual tribute or due reserved to a seignior or 
lord, and imposed merely in recognition of his 
superiority. Guyot, Inst. c. 9. The cen8 va
ries in amount and in mode of payment. 2 
Low. C. 40. See Censive ; Censitaire. 

CENSA R I A. In old English law. A farm, 
or house and land let at a standing rent. 
Cowell. 

CENSAR I I . In old English law. Farmers, 
or such persons as were liable to pay a census, 
(tax.) Blount ; Cowell. 

CENSERE. In the Roman law. To ordain ; 
to decree. Dig. 50, 16, 111. 

CENSI TA I RE. In Canadian law. A tenant 
by cens, (q. v.) 

CENSIVE. In Canadian law. Tenure .by 
cen8, (q. v.) 
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person acquires to receive a certain annual 
pension, for the delivery which he makes to 
another of a determined sum of money or of 
an immovable thing. Civ. Code Mex. art. 
3206. See Schm. Civil Law, 149, 309 ; White, 
New Recop. bk. 2, c. 7, § 4. 

CENSO AL au IT AR.  A redeemable annuity ; 
otherwise called "censo redimible." Trevino 
v. Fernandez, 13 Tex. 630. 

CENSO CONS I G NAT I VO. A cen80 (q. v.) is 
called "con8ignati17o" when he who receives 
the money assigns for the payment of the 
pension (annuity) the estate the fee in which 
he reserves. Civ. Code Mex. art. 3207. 

CENSO E N F I TEUT I CO. In Spanish and 
Mexican law. An emphyteutic annuity. That 
species of cen80 (annuity) which exists where 
there is a right to require of another a certain 
canon or pension annually, on account of hav
ing transferred to that person forever certain 
real estate, but reserving the fee in the land. 
The owner who thus transfers the land is call
ed the "cen8uali8to," and the person who pays 
the annuity is called the "censatario." Hall, 
Mex. Law, § 756 ; Hart v. Burnett, 15 Cal. 
557. 

CENSO RESERVAT I O. In Spanish and 
Mexican law. The right to receive from an
other an annual pension by virtue of having 
transferred land to him by full and perfect 
title. Trevino v. F'ernandez, 13 Tex. 655. 

CENSUALES. In old European law. A spe
cies of oblati Qr voluntary slaves of churches 
or monasteries ; those who, to procure the 
protection of the church, bound themselves to 
pay an · annual tax or quit-rent only of tneir 
estates to a church or monastery. 

CENSU E R E. In Roman law. They have de
creed. The term of art, or technical term for 
the judgment, resolution, or decree of the sen
ate. Tayl, Civil Law, 566. 

CENS U M ETH I D US, or C ENSU M O RTH I DUS. 
A dead rent, like that which is called "mort
main." Blount ; Cowell. 

CENSU RE. In ecclesiastical law. A spirit
ual punishment, consisting in withdrawing 
from a baptized person (whether belonging 
to the clergy or the laity) a privilege which 
the church gives him, or in wholly expelling 
him from the Christian communion. The 
principal varieties of censures are admoni
tion, degradation, deprivation, excommunica
tion, penance, sequestration, suspension. 
Phillim. Ecc. Law, 1367. 

A custom observed in certain manors in 
Devon and Cornwall, where all persons above 
the age of sixteen years are cited to swear 
fealty to the lord, and to pay lld. per poll, 
and 1d. per annum. 

CENSO. In Spanish and Mexican law. An CENSUS. · The official counting or enumera
annuity. A ground rent. The right which a tion of the people of a state or nation, with 
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CENTES I MA. In Roman law. The hun
dredth part. 

U surice centesimce. Twelve per cent. per 
annum ; that is, a hundredth part of the prin
cipal was due each month,-the month being 
the unit of time from which the Romans 
reckoned interest. 2 Bl. Oomm. 462, note. 

statistics of wealth, commerce, education, .  etc. 
Huntington _ v. Cast, 149 Ind. 255, 48 N. E. 
1025 ; Republic v. Paris, 10 Hawaii, 581 ; Hol
comb v. Spikes (Tex. Civ. App.) 232 s. W. 891, 
893. It is a finding of the population and not 
an "estimate." State ex reI. Reynolds v. Jost, 
265 Mo. 51, 175 S. W. 591, 597, Ann. Cas. 
1917D, 1102. 

I n  Roman Law CENT I M E. The name of a denomination of 
French money, being the one-hundredth part 

A numbering or enrollment of the people, of a franc. 
with a valuation of their fortunes. 

I n  Old E uropean Law 

A tax, or tribute ; a toll. Montesq. Esprit 
des Lois, liv. 30, c. 14. 

CENSUS REGALIS. In English law. The 
annual revenue or income of the crown. 

CENT. A coin of the United States, the least 
in value of those now :qlinted. It is the hun
dredth part of a dollar. Its weight is 48 gr., 
and it is composed of ninety-five per centum 
of copper and of five per eentum of tin and 
zinc in such. proportions as shall be determin
ed by the Director of the Mint. Act of Feb. 
12, 1873, § 16. See Rev. Stat. § 3515 (31 USCA 
§ 317). 

CENTENA. A hundred. A district or divi
sion containing originally a hundred freemen, 
established among the Goths, Germans, 
Franks, and Lombards, for military and civil 
purposes, and answering to the Saxon "hun
dred." Spelman ; 1 Bl. Comm. 115. 

Also, in old records and pleadings, a hun
dred weight. 

CENTENA R I I .  Petty judges, under-sheriffs 
of counties, that had rule of a hundred, (cen
tena,) and judged smaller matters among 
them. 1 Vent. 211. 

C ENTEN I .  The principal inhabitants of a 
centena, or district composed of different vil
lages, originally in number a hundred, but 
afterwards only called by that name. 

CENTER. This term is often used, not in its 
strict sense of a geographical or mathematical 
center, but as meaning the middle or central 
point or portion of anything. Bass v. Harden, 
160 Ga. 400, 128 S. E. 397, 4()0 ; Rowland v. 
Mathews, 153 Ga. 849, 113 S. E. 442, 444 ; Hill 
v. Ralph, 165 Ark. 524, 265 S. 'v. 57, 58 ; Rice 
v. Douglas County, 93 Or. 551, 183 P. 768, 771 ; 
Darnell v. Ransdall (Mo. App.) 277 S. W. 372, 
373 ; Kerr v. Fee, 179 Iowa, 1097, 161 N. W. 
545, 546. But the center of a section of land 
is the intersection of a straight line from the 
north quarter corner to the south quarter cor
ner with a straight line from the east quarter 
corner to the west quarter corner. Lunz v. 
Sandmeier's Estate, 172 Minn. 338, 215 N. W. 
426. Similarly, the center of a street inter
section refers to the point where the center 
lines of the two streets cross. Thrush v. 
I.dngo Lumber Co. (Tex. Civ. App.) 262 S. W. 
551, 552. 

CENTRA L  C R I M I NA L  COU RT. Since 1834, 
an English court, having jurisdiction for the 
trial of crimes and misdemeanors committed 
in London and certain adjoining parts of 
Kent, Essex, and Sussex, and of such other 
criminal cases as may be sent to it out of the 
king's bench, though arising beyond its prop
er jurisdiction. It was constituted by the 
acts 4 & 5 Wm. IV. c. 36, and 19 & 20 Vict. 
c. 16, and superseded the "Old Ea.iley." 

CENTRAL OFFI CE. The central office of the 
supreme court of judicature in England is the 
office established in pursuance of the recom
mendation of the legal departments commis· 
sion in order to consolidate the offices of the 
masters and associates of the common-law 
divisions, the crown office of the king's bench 
division, the record and writ clerk's report, 
and enrollment offices of the chancery divi
sion, and a few others. The central office is 
divided into the following departments, and 
the business and staff of the office are dis
tributed accordingly : (1) Writ, appearance, 
and judgment ; (2) summons and order, for 
the common-law divisions only ; (3) filing and 
record, including the old chaneery report of
fice ; (4) taxing, for the common-law divisions 
only ; (5) enrollment ; (6) judgments, for the 
registry of judgments, executions, etc. ; {7) 
bills of sale ; (8) married women's acknowl
edgments ; (9) king's remembrancer ; (1() 
crown office ; and (11) associates. Sweet. 

CENTRALIZAT I O N .  This word is used to 
express the system of government prevailing 
in a country where the management of local 
matters is in the hands of functionaries ap
pointed by the ministers of state, paid by the 
state, and in constant communication and un
der the constant control and inspiration of the . 
ministers of state, and where the funds of the 
state are largely applied to local purposes. 
Wharton. 

CENTUMV I R I .  I n  Roman law. The name 
of an important court consisting of a body of 
one hundred and five judges. It was made up 
by choosing three representatives froin each 
of the thirty-five Roman tribes. The judges 
sat as one body for the trial of certain im
portant qr difficult questions, (called, ;'causw 
centu1nvirales,") but ordinarily they were 
separated into four distinct tribunals. 3 Bla. 
Comm. 515. 

CENTURY. One hundred. A body of one 
hundred men. The Romans were divided in-
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to centurie8 as the English were divided into 
hundreds. 

Also a cycle of one hundred years. 

CEO RL. In Anglo Saxon law. The freemen 
were divided into two classes,-thanes and 
ceorls. The thanes were the proprietors of 
the soil, which was entirely at their disposal. 
The ceorls were men personally free, but pos
sessing no landed property. Guizot, Rep. 
Govt. 

A 'tenant at will of free condition, who held 
land of the thane on condition of paying rent 
or services. Cowell. 

A freeman of inferior rank occupied in hus
bandry. Spelman. 

Under the Norman rule, this term, as did others 
which denoted workmen, especially those which ap
plied to the conquered race, became a term of re
proach, as is indicated by the popular · signification 
of churl. CO'Yell ; 1 Poll. & Maitl. 8 ;  2 id. 458. 

C E P I .  Lat. I have taken. This word was of 
frequent use in the returns of sheriffs when 
they were made in Latin, and particularly in 
the return to a writ of cap'ia8. 

The full return (in Latin) to a writ of aapia.s was 
commonly made in one of the following forms : 
Cepi corpus, I have taken the body, 1. e., arrested 
the body of the defendant ;  "Cepi corpus et baiZ, I 

have taken the body and released the defendant on 
a bail-bond ; Cepi corpus et committitur, I have 
taken the body and he has been co=itted (to 
prison) ; Cepi corpus et est 1m. custodia, I have 
taken the defendant aild he is in custody ; Cepi 

cOrptl8 et est Zanguidus, I have taken the defendant 
and he is sick, 1. e., so sick that he cannot safely 
be removed from the place where the arrest was 
made ; Cepi corpus et 1Klratum habeo, I have tak
en the body and have it (him) ready, i. e., in cus
tody and ready to be produced when ordered. 

C E P I T. 
I n  Civil Practice 

He took. This was the characteristic word 
employed in (Latin) writs of trespass for 
goods taken, and in declarations in trespass 
and replevin. 

Replevin in the cepit is a form of replevin 
which is brought for carrying away goods 
merely. Wells, Repl. § 53 ; Cummings v. 
Vorce, 3 Hill (N. Y.) 282 ; Davis v. Calvert, 17 

'Ark. 85 ; Ford v. Ford, 3 Wis. 399. 

I n Criminal Practice 

This was a technical word necessary in an 
indictment for larceny. The charge must be 
that the defendant took the thing stolen with 
a felonious design. Bac. Abr. "Indictment," 
G, l. 

I n  General 

-Cepit et abd uxit. He took and led away. 
The emphatic words in writs in trespass or 
indictments for larceny, where the thing tak
en was a living chattel, i. e., an animal. 

' -Cepit et asportavit. He took and carried 
away. Applicable in a declaration in tres
pass or an indictment for larceny where the 
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defendant has carried away goods without 
right. 4 BI. Comm. 231. 

-Cepit in alio loco. In pleading. A plea in 
replevin, by which the defendant alleges that 
he took the thing replevied in another place 
than that mentioned in the declaration. 1 
Chit. PI. 490 ; Rast. Entr. 554, 555 ; Morris, 
Repl. 141 ; Wells, Repl. § 707. 

CEPPAG I U M. In old English 1aw. The 
stumps or roots of trees which remain in the 
ground after the trees are felled. Fleta, lib. 
2, c. 41, § 24. 

CERA, or CERE. In old English law. Wax ; 
a seal. 

CERA I MPRESSA. Lat. An impressed seal. 
It does not necessarily refer to an impression 
on wax, but may include an impression made 
on wafers or other adhesive substances capa
ble of receiving an impression, or even paper. 
Pierce v. Indseth, 106 U. S. 546, 1 S. Ct. 418. 
27 L. Ed. 254. 

CERAG R U M .  In old English law. A .  pay
ment to provide candles in the church. 
Blount. 

CEREVISA. In old English law. Ale or beer. 

CERT M O N EY. In old English law. Head 
money or common fine. Money paid yearly by 
the residents of several manors to · the lords 
thereof, for the certain keeping of the leet, 
(pro certo Zetm;) and sometimes to the hun
dred. Blount ; 6 Coke, 78 ; Cowell. 

Certa debet esse intentio, et narratio, et certu m 
fundamentum,  et certa res qure deducitur  in ju
dicium.  The design and narration ought to 
be certain, and the foundation certain, and 
the matter certain, which is brought into 
court to be tried. Co. Litt. 303a. 

C E RT A RES. In old English law. A cer
tain thing. Fleta, lib. 2, c. 60, §§ 24, 25. 

CERTA I N .  Ascertained ; precise ; identified ; 
definitive ; clearly known ; ullambiguous ; or, 
in law, capable of being identified or made 
known, without liability to mistake or am
biguity, from data already given. Oooper v. 
Bigly, 13 Mich. 479 ; Losecco v. Gregory, 108 
La. 648, 32 So. 986 ; Smith v. Fyler, 2 Hill 
(N. Y.) 649 ; White v. Wadhams, 204 Mich. 
381, 170 N. W. 60, 62. That is "certain" which 
can be made certain. Singer v. Campbell, 217 
Ky. 830, 290 S. W. 667, 668 ; Civ. Code La. art. 
3556. See, also, Larson v. Russell, 45 N. D; 
33, 176 N. W. 998, 1002. 

CERTA I N, SERV I C ES. In feudal and old 
English law. Such services as were stinted 
(limited or defined) in quantity, and could not 
be exceeded on any pretense ; as to pay a stat .. 
ed annual rent, -or to plow such a field for 

, three days. 2 Bl. COmIn. 61. 
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CERTA I NTY. 
I n  Pleading 

Distinctness ; clearness of statement ; par
ticularity. Such precision and explicitness in 
the statement of aijeged facts that the plead
er's averments and contention may be readily 
understood by the pleader on the other side, 
as well as by the court and jury. State v. 
Hayward, 83 Mo. 309 ; State v. Burke, 151 Mo. 
143, 52 S. W. 226 ; David v. David, 66 Ala. 
148. 

l.'his word is technically used in pleading in 
two different senses, signifying either dis
tinctness, or particularity, as opposed to un
due generality. 

Certainty is said to be of three sorts: (1) 
OertOlinty to a common intent is such as is 
attained by using words i:p. their ordinary 
meaning, but is not exclusive of another 
meaning which might be made out by argu
ment or inference. See 2 H. Bla. 530 ; Andr. 
Steph. Pl. 384. (2) Oertainty to a certain in
tent in general is that which allows of no mis
understanding if a fair and reasonable con
struction is put upon the language employed, 
without bringing in facts which are possible. 
but not apparent. 1 Wms. Saund. 49 ; Fuller 
V. Hampton, 5 Conn. 423. (3) Oertainty to a 
certain intent in particuZa-r is the highest de
gree of technical accuracy and precision. Co. 
Litt. 303 ; 2 H. Bl. 530 ; Spencer v. South
wick, 9 Johns. (N. Y.) 317 ; State v. Parker, 
34 Ark. 158, 36 Am. Rep. '5 ; Lawes, Pl. 54. 

These definitions, which have been adopted from 
Coke, have been subjected to severe criticism, but 
are of some utility in drawing attention to the dif
ferent degrees of exactness and fulness of statement 
required in different instances. 8 E'ast, 85 ;  13 East. 
112 ; 3 Maule & S. 14 ; People v. Dunlap, 13 Johns. 
(N. Y.) 437. 

I n  Contracts 

The quality of being specific, accurate, and 
distinct. As to uncertainty of contract, see 
Davie v. Min. Co., 93 Mich. 491, 53 N. W. 
625, 24 L. R. A. 357 ; Van Schaick v. Van 
Buren, 70 Hun, '575, 24 N. Y. Supp. 306. 

A thing is certain when its essence, quality, 
and quantity are descri.bed, distinctly set 
forth, etc. Dig. 12, 1, 6. It is uncertain when 
the description is not that of an individual ob
ject, hut designates only the kind. Civ. Code 
La. art. 3556, par. 7 ;  5 Coke, 121. 

CERT I F I CAN DO DE RECOGN I T I O N E  
STAPULIE • .  I n  English law. A writ com
manding the mayor of the staple to certify 
to the lord chancellor a statute-staple taken 
before him where the party himself detains 
it, and refuses to bring in the same. There 
is a like writ to certify a statute-merchant, 
and in divers other cases. Reg. Orig. 148, 
151, 152 . 

CERT iF I CATE. A written assurance, or of

OEBIJ.'IFIOA'l'E OF . DEPOSIT 

Particularly, such written assurance. made or 
issuing from some court, and designed as a 
notice of things done therein, or as a warrant 
or authority, to some other court, judge, or 
officer. People v. Foster, 27 l\1isc. Rep. 576, 
58 N. Y. Supp. 574 ;  U . .s. v. Ambrose, 108 
U. S. 336, 2 Sup. Ct. 682, 27 L. Ed. 746 ; Ti
conic Bank v. Stackpole, 41 Me. 305 ; Dickin
son v. Perry, lS1 P. 504, 511, 75 Ok!. 25 ;  Cin
cinnati, N. O. & T. P. Ry. Co. v. Fidelity & 
Deposit Co. of Maryland (C. C. A.) 296 F. 298, 
300. A declaration in writing. Ballen & 
Friedman v. Bank of Krenlin, 37 Ok!. 112, 
130 P. 539, 540, 44 L. R. A. (N. S.) 621. A 
"certificate" 'by a public officer is a statement 
wri tten . and signed, .  but not necessarily or 
customarily sworn to, which is . by law made 
evidence of the truth of the facts stated for 
all or ·for certain purposes. State v. Aber-
nethy, 190 N. C. 7,68, 130 S. E. 619, 620. . 

A writing by which testimony is given that 
a fact ·has or has not taken place. F'ederul 
Union Surety Co. v. Schlosser, 66 Ind. App. 
199, 114 N. E. 8'15, 877 ; Laclede Land & Im
provement Co. v. Morten, 183 Mo. App. 637, 
167 S. W. 658. 

. 

A document in use in the English custom
house. No goods can be exported by certific 
cate, except foreign goods formerly imported, 
on which the whole or a part ()of the customs 
paid on importation is to be drawn · back. 
Wharton. 

CERT I F I CATE FO R COSTS. In English 
practice. A certificate or memorandum 
drawn up and Signed by tbe judge before 
whom a case was tried, setting out certain 
facts the existence of which must be thus 
proved before the party is entitled, under the 
statutes, to recover costs. 

CERT I F I CATE I NTO C HANCERY. In Eng
lish practice. This is a document containing 
the opinion of the common-law judges on a 
question of law submitted to them for their 
decision by the chancery court. 

CERT I F I CATE O F  ACKNOWLEDGMENT. 
The certificate of a notary public, justice of 
the peace, or other authorized officer, attached 
to a deed, mortgage, or other instrument, set
ting forth that the parties thereto personally 
appeared before him on such a date and ac
knowledged the instrument to tbe their !free 
and voluntary act and deed. Read v. Loan 
Co., 68 Ohio St. 280; 67 N.· E. 729, 62 L. R. 
A. 790, 96 Am. St. Rep. 663. 

CERT I F I CATE O F  ASS IZE. A writ granted 
for the re-examination or retrial of a matter 
passed by assize before justices. Fitzh. Nat. 
Brev. lSI. It is now entirely obsolete. 3 Bla. 
Comm. 389. Consult, also, Comyns, Dig. As
size (B, 27, 28). 

ficial representation, that some act has or CERT I F I CATE O F  D EPOS I T. In the prac
has not been done, or some event occurred, tice of bankers. This is a writing acknowl
or some legal formality been complied with. edging that the person named has deposited 
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in the bank a specified sum of money, and 
that the same is held subject to be drawn out 
on his own check or order, or that of some 
other person named in the instrument as 
payee. Murphy v. Pacific Bank, 130 Cal. 542, 
62 Pac. 1059 ; First Nat. Bank v. Greenville 
Nat. Bank, 84 Tex. 40, 19 S. W. 334 ; Neall v. 
U. S., 118 Fed. 706, 5,6 C. C. A. 31 ; Hotchkiss 
V. Mosher, 48 N. Y. 482 ; State v. Lively, 311 
Mo. 414, 279 S. W. 7-6, 80 ; Elmore County 
Bank V. Avant. 189 Ala. 418, 66 So. '509; 511 ; 
Maryland Finance Corporation v. People's 
Bank of Keyser, 99 W. Va. 230, 128 S. E. 294, 
295. 

CERT I F I CATE O F  EV IDENCE. Practically 
synonymous with bill of exceptions. Yott v. 
Yott, 257 Ill. 419, 100 N. E. 902, 903. 

CERT I F I CAT E  O F  H O LD E R  O F  AT· 
TAC HED P R O P E RTY. A certificate re
quired ,by statute, in some states, to be given 
by a third person who is found in possession 
of property subject to an attachment in the 
sheriff's hands, setting !forth the amount and 
character of such property and the nature of 
the defendant's interest in it. Code Civil 
Proc. N. Y. § 650 (Civil Practice Act, § 918). 

CERT I F I CATE O F  I N,CO RPORAT I ON.  The 
instrument by which a private corporation is 
formed, under general statutes, executed by 
several persons as incorporators, and setting 
forth the name of the proposed corporation, 
the objects for which it is formed, and such 
other particulars as may be required or au
thorized by law, and filed in some designated 
public office as evidence of the corporate ex
istence. This is properly distinguished from 
a "charter," which is a direct legislative 
grant of corporate existence and powers to 
named individuals ; but practically the cer
tificate of incorporation or "articles of incor
poration" will contain the same enumeration 
of corporate powers and description of ob
jects and purposes as a charter. 

C ERTI F I CATE OF I NOEBTED N,ESS,. A 
form of obligation sometimes issued by public 
or private corporations having practically the 
same force and effect as a bond, though not 
usually secured on any specific property. 
Christie v. Duluth, 84 N. W. 754, 82 Minn. 
202 ; Armstrong v. Union Trust & Savings 
Bank (C. O. A.) 248 F. 2,6-8, 270. It may, how
ever, create a lien on all the property of the 
corporation issuing it, superior to the rights 
of general creditors. Jefferson Banking Co. 
v. Trustees of M.artin Institute, 146 Ga. 383, 
91 S. E. 463, 466. 

C ERT I F I CATE O F  P U RC H ASE. A certifi
cate issued by the proper public officer t9 the 
successful bidder at a judicial sale (such as a 
tax sale) setting forth the fact and, details of 
his purchas�, and which will entitle him to 
receive a deed upon confirmation of the sale 
by the court, or (as the case :may be) if the 

30'0 

land is not redeemed within the time limited 
for that purpOose. Lightcap v. Bradley, 186 
Ill. 510, 58 N. E. 221 ; Taylor v. Weston, 77 
Cal. 534, 20 Pac. 62. 

CERT I F I CATE O F  REG IST RY. In 'maritime 
law. A certificate of the registration of a 
vessel according tOo the registry acts, for the 
purpos'e of giving her a national character. 3 
Steph. Comm. 274 ; 3 Kent, Comm. 139'-150. 

CERT I F I CATE O F  SALE. The same as "cer
tificate of purchase," sup'ra. 

CERT I F I CATE O F  STO CI<. A certificate of 
a corporation or joint-stock company that the 
person named is the owner of a deSignated 
number of shares of its stock ; given when the 
subscription is fully paid and the "scrip
certificate" taken up. Gibbons v. Mahon, 136 
U. S. 549, 10 .sup. Ct. 1057, 34 L. Ed. 525 ; 
Merritt v. Ba�ge Co., 79 Fed. 235, 24 C. C. A. 
530 ; Edwards v. Wahash Ry. Co. (C. C. A.) 
2-64 F. 610, ,613. A written instrument signed 
by the proper officers of the corporation, sta t
ing or acknowledging that the person named 
therein is the owner of a designated number 
of shares of its stock. It is not the stock it
self, but merely written evidence of ownership 
thereof, and of the rights and liabilities re
sulting from such ownership. It is mereIy a 
paper representation of an incorporeal right, 
and stands on the footing similar to that of 
other muniments of title. Whitehead v. 
Gormley, 11'6 Okl. 287, 245 P. '562, 565, 47 A. 
L. R. 171 ; Crocker v. Crocker, 84 Cat App. 
114, 257 P. 611, 617 ; Gallatin County Farm
ers' Alliance v. Flannery, 59 Mont. 534, 197 P. 
996, 998 ; De Loach' v. Bennett, 156 Ga. 633, 
119 S. 11]. 592 ; Misenheimer v. Alexander. 
162 N. C. 226, 78 S. E. 161, 164. 

. 

CERT I F I CATE, T R I A L  BY. This is a mode 
of trial now little in use ; it is resorted to in 
cases where the fact in issue lies out of the 
cognizance of the court, and the judges, in or
der to determine the question, are obliged to 
rely upon the solemn averment or informa
tion of persons in such a station as ,affords 
them the clearest and most competent knowl
edge of the truth. Brown. 

CERT I F I CAT I ON. In Scotch practice. This 
is the assurance given to a party of the 
course to be followed in case he does not ap
pear or obey the order of the court. 

CERT I F I CAT I O N  O F  ASS I Z E. In English 
practice. A writ anciently granted for the re
examining or retrial of a matter pas'Sed by 
assize before justices, now entirely super
seded .by the remedy afforded by means of a 
new trial. See Oertificate of Assize. 

CERT I F I CATS DE CO OT U M E. In French 
law. Certificates given by a foreign 'lawyer� 
establishing the law of the country tOo which 
he belongs upon one or more fixed points. 
These certificates can 'be produced before the 
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French courts, and are received as evidence
' P� 879, 881 ; State ex ret Shaw State Bank v. 

in suits upon questions of foreign law. Arg. PfefHe, 220 Mo. App. 676, 298 S. W .. 512, 515 ; 
Fr. Mere. Law, 548. U. S. v. Elliott (D. C.) 3 F.(2d) 496, 497 ; Sis

C E RT I F I ED C H ECI{. In the practice of 
bankers. This is a depositor's check recog
nized and accepted 'by the proper officer of 
the bank as a valid appropriation of the 
amount specified to the payee named, and as 
drawn against funds of such depositor held 
by the bank. The usual method of certifica
tion is for the cashier or teller to write 
across the face of the check, over his signa
ture, a statement that it is "good when prop
erly indorsed" for the amount of money writ
ten in the body of the check. See McAdoo v. 
Farmers' State Bank of Zenda, 106 Kan. 662, 
1-89 P. 155, 156 ; Bathgate v. Exchange Bank 
of Chula, 199 Mo. App. 583, 205 S. W. 875, 
876 ; Merchants' & Planters' Bank of Cam
den v. New First Nat. Bank of Columbus, 
Ohio, 116 Ark. 1, 170 S. W. 852, 854, Ann. 
Cas. 1917 A, 944. 

son v. Peloquin (R. I.) 133 A. 621 ; People e� 
reI. Hoesterey v. Taylor; 205 N. Y. S. 89'7, 800, 
210 App. Div. 196. It is available only for the 
review of judicial or quasi judicial . actions. 
Hawkins v. Oity of St. Joseph (Mo. Sup.) 281 
S. W. 420, 421 ; State · v. Canfield, 166 Minn. 
414, 208 N. W. 181. 

Originally, and in English practice, a certiorari 
is an original writ, issuing out of the court of 
chancery or the king's bench, and directed in the 
king's name to the judges or officers o.f inferior 
courts,' commanding them to. certify o.r to. return 
the records or proceedings in a cause depending be
fore them, for the purpose of a judicial review o.f 
their actio.n. Jacob. ; Ashworth v. Hatcher, 98 W. 
Va. 323, 128 S.  E. 93. For other commo.n-law defini
tions, see F. N. B. 554 A ;  UZ. 554 E, 557 L ;  Bac. 
Abr. 162, 168, citing 4 Burr. 2244 ; In re Dance, 2 
N. D. 184, 49 N. W. 733, 33 Am. St. Rep. 768 ; 2 L. , R. 
(K. B.) 318 ; 4 Bla. Comm. 265, 321, 272. 

In Massachusetts it is defined by statute as a writ 
issued by the supreme judicial court to any in
ferior tribunal, co.mmanding it to certify and re
turn to. the supreme judicial court its records in 
a particular case, in order that any errors o.r irreg
ularities which a.ppear in the p'roceedings may be 
corrected. Pub. St. Mass. 1882, p. 1288 ; Inhabitants 
of Town of Westpo.rt v. County Com'rs of Bristol 

C E RT I F I ED CO PY. A copy of a document, 
signed and certified as a true copy by the 
officer to whose custody the original is in
trusted. Doremus v. Smith, 4 N. J; Law, 143 ; 
People v. Foster, 27 Misc. 576, 58 N. Y. Sup'p. 
574 ; Nelson v. Blakey, 54 Ind. 36. 

C E RT I F I ED P U B L I C  ACCO U NTANT. 

Co.unty, 246 Mass. 556, 141 N. E. 591, 592 ; Coolidge 

A 
v. Bruce, 249 'Mass. 465, 144 N. E. 397. 

In some states the writ has been abolished by 
statute so far as the common-law name: is con-trained accountant who examines the books 

of accounts of corporations and others and 
reports upon them. 

CERTI FY. To testify in writing ; to make 
known or establish as a fact. Smith v. Smith 
(Ind. App.) 110 N. E. 1013, 1014. To vouch for 
a thing in writing. State v. Abernethy, 100 
N. C. 768, 130 S. E. 619, 620 ; State ex info 
Carnahan ex reI. Webb v. Jones, 266 Mo. 191, 
181 S. 'V. 50, 52. To give a certificate, or to 
make a declaration about a writing. Ainsa 
V. Mercantile Trust Co. of San Francisco, 174 
Cal. 504, 163 P. 898, 90-1. 

CERT I O RAR I .  Lat. (To be informed of, to 
be made certain in regard to.) The name of 
a writ issued by a superior court directing 
an inferior court to send up to the former 
some pending proceeding, or all the record 
and proceedings in a cause before verdict, 
with its certificate to the correctness and com
pleteness of the record, for review or trial ; 
or it may serve to bring up the record of a 
case already terminated below, if the in
ferior court is one not of record, or in cases 
where the procedure is not according to the 
course of the common law. State v. Sullivan 
(C. C.) 50 F. 5,93 ; Dean v. State, 63 Ala. 154 ; 
Railroad Co. v. Trust Co. (C. G.) 78 F. 661 ; 
Fowler v. Lindsey, 3 Dall. 413, 1 L. Ed. 658 ; 
Basnet v. Jacksonville, 18 Fla. 526 ; Walpole 
v. Ink, 9 Ohio, 144 ; People v. Livingston 
County, 43 Barb. (N. Y.) 234 ; State v. City 
Council of Camden, 47 N. J. Law, 64, 54 Am. 
Rep. 117 ; Dancy v. Owens, 126 Okl. 37, 258 

cerned, but the remedy is preserved under the new 
name of "writ of reyiew" ; People v. County Judge, 
4{) Cal. 479 ; Sutherlin v. Roberts, 4 Or. 388 ; South
western Telegraph & Telephone Co. v. Robinson, 48 
F. 771, 1 C. C. A. 91. 

The distinction between "mandamus" and "cer
tiorari" is that the former issues to compel, and 
the latter to review, official or judicial action. West 
J ersey & S. R. Co. v. Board of Public Utility Com'rs, 
85 N. J. Law, 374, 89 A. 1017, 1019. 

CERT I O RA R I ,  B I LL O F. In English chan
cery practice. An original bill praying relief. 
It was filed for the purpose of removing a suit 
pending in some inferior court of Muity into· 
the court of chancery, on a ccount of some al
leged incompetency or inconvenience. 

CERTI O RAR I FAC IAS. Gause to be certi
fied. The command of a writ of certiorari. 

Certum est q uod cer-tum reddi potest. That 
is certain which can be rendered certain. 9 
Coke, 47 ; Broom, Max. 623 ; Noy, Max. 481 ; 
Co. Litt. 45 b, 96 a, 142 a ;  2 Bla. Oomm. 143 ; 
2 1\1. & S. 50 ; 3 Term 463 ; 3 M. & K. 3b3 ; 
President, etc., of Lechmere Bank v. Boynton, 
11 Gush. (Mass.) 380. 

C E R U RA. A mound, fence, or inclosure. 

CERVISA R I I .  In Saxon law. Tenants who 
were bound to supply drink for their lord's 
table. Cowell. 

CERV I S I A. Ale, or beer. Sometimes spelled 
"cerevisia." 
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CERV I S I AR I US. In old records. An ale- C ESSER. Neglect ; a ceasing from, or omis
house keeper. A beer or ale brewer. Blount ; sion to do, a thing. 3 Bl. Comm. 232. 
Cowell. T1he determination of an estate. 1 Coke, 

C E RVUS. IJat. A stag or deer. 

C ESA R EV I TCH, CESA R EW ITCH. Original
ly, a title introduced in Russia in 1799 by 
Paul I (1754-1801) for his second son, the 
Grand Duke Constantine. Afterward the ti
tle of the czar's eldest son, or the heir ap
parent to the Russian throne. 6 New �nter
natI. Encyc. 420. 

C ESAR EVNA. In Imperial Russia, the title 
of the wife of the cesarevitch, or heir appar
ent. 6 New Internatl. Encyc. 420'. 

C ES I ONAR I O. In Spanish law. An assignee. 
White, New Recop. b. 3, tit. 10', c. 1, § 3. 

CESS, 'V. In old English law. To cease, stop, 
determine, fail. 

CESS, n. An assessment or tax. In Ireland, 
it was anciently applied to an exaction of 
victuals, at a certain rate, for soldiers in gar
rison. 

84 ;  4 Kent, Comm. 33, 90, 105, 295. 

The "cesser" of a term, annuity, or the like, takes 
place when it determines or comes to an end. The 
expression is chiefly used (in England) with refer
ence to long terms of a thousand years or some 
similar period, created by a settlement for the pur
pose of securing the income, portions, etc., given 
to the objects of the settlement. When the trusts 
of a term of this kind are satisfied, it is desirable 

that the . term should be put an end to, and with 
this object it was formerly usual to provide in thE
settlement itself that, as soon as the trusts of the 
term had been satisfied, it should cease and deter
mine. This was called a "proviso for cesser." 
Sweet. 

As to the cesser clause in a charter party, see 
Steamship Rutherglen Co. v. Howard Houlder & 
Partners, 203 F. 848, 122 C. C. A. 166 ; The Marpesia 
(C. C. A.) 292 F. 957, 973. 

C ESSER, PROV I SO FOR. Where terms for 
years are raised by settlement, it is usual to 
introduce a proviso that they shall cease when 
the trusts end. This proviso generally ex
presses three events : (1) The trusts never 
arising ; (2) their becoming unnecessary or in
capable of taking effect ; (3) the performance 
of them. Sugd. Vend. (14th Ed.) 621-623. Cessa regnare, si non vis j ud,icare. Cease to 

reign, if you wish not to adjudicate. Hob. 
155. CESSET EXECUT I O. (Let execution stay.) 

Ce-ssante causa, cessat efJectus. The cause In practice. A stay of execution ; or an 01'

ceasing, the effect ceases. Broom, Max. 160' ; der for such stay ; the entry of such stay 011 

1 Exch. 430. 
record. 2 Tidd, Pl'. 110'4. 

Cessante ratione
' 

legis, cessat et ipsa lex. The C ESSET PROCESSUS. (L€t process stay.) 

reason of the law ceasing, the law itself alsQ A stay of proceedings entered on the record. 

ceases. Co. Lit1:. 70b ; 2 Bl. Comm. 390', 391 ; See 2 Dougl. 627 ; 11 Mod. 231. 

Broom, Max. 159 ; 4 Co. 38 ; 7 id. 69 ; 13 
East 348 ; 4 Bingh. N. C. 388 ; Appeal of CESS I O. Lat. A cession ;  a giving up, or 

Cummings, 11 Pa, 273 ; Nice's Appeal, 54 'Pa, relinquishment ; a surrender ; an assignment. 

20'1. See Dig. 35, 1, 72, 6. 

Cessante statu prim itivo, oessat · derivativus. 
When the primitive or original estate deter
mines, the derivative estate determines also. 
8 Coke, 3.4 ; Broom, Max. 495 ; 4 Kent, 32. 

C ESSARE.  L. Lat. To cease, stop, or stay. 

C ESSAV I T  P E R  B I EN N I UM.  In practice. 
An obsolete writ, which could formerly have 
been sued out when the defendant had for 
two years ceased or neglected to perform 
such service or to pay such rent as' he was 
hound to do by his tenure, and had not upon 
his lands sufficient goods or chattels to be 
distrained. Fitzh. Nat. Brev. 20S. It also 
lay where. a religious house held lands on con
dition of performing certain spiritual services 
which it failed to do. 3 Bl. COmm. 2B2. 
Emig v. Cunningham, 62 Md. 460'. 

• 

CESSE. (1) An assessment or tax ; (2) a ten
ant of land was said to cesse when he neg
leeted or ceased to perform the services due 

. to the lord. Co. Litt. 373a, 38O'lJ. 

C ESS I O  BO N O R U M .  In Roman law. Ces
sion of goods. A surrender, relinquishment. 
or assignment of all his property and effects 
made by an insolvent debtor for the benefit of 
his creditors. The effect of this voluntary ac
tion on the debtor' s  part was to' secure him 
against imprisonment or any bodily punish
ment, and from infamy, and to cancel his 
debts to the extent of the property ceded. It 
much resembled our voluntary bankruptcy 
or assignment for creditors. The term is com
monly employed in modern continental juris
prudence to designate a bankrupt's assign
ment of property to be distributed among his 
creditors, and is used in the same sense by 
some English and American writers, but here 
rather as a convenient than as a strictly tech
nical term. See 2 Bl. Comm. 473 ; 1 Kent, 
Comm. 247, 422 ; Ersk. Inst. 4, 3, 26 ; Dig. 
2, 4, 25 ; 48, 19, 1 ;  Nov. 4. 3 ;  La. Civ. Code 
art. 2166 (Civ. COde, art. 2170') ; Golis V. His 
Creditors, 2 Mart. N. S. (La.) 10'8 ; Richards Y. 
His Creditors, 5 Mart. N. S. (La.) 299 ; Stur
ges v. Crowninshield, 4 Wheat. 122, 4 L. Ed . 
529. 
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CESS I O  IN JURE. In Roman law. A :flc
titious suit, in which the person who was to 
acquire the thing claimed (vinaicabat) the 
thing as his own, the person who was to trans
fer it acknowledged the justice of the claim, 
and the magistrate pronounced it to be the 
property (ad·aioebat) of the claimant. San
dars' Just. lnst. (5th Ed.) 89, 122. 

CESS I ON. The act of ceding ; a yielding or 
gIvmg up ; surrender ; relinquishment of 
property or rights. 

. • I n  the Civil Law 

An assignment. The act by which a party 
transfers property to another. The surrender 
or assignment of property for the benefit of 
one's creditors. �ee Cessio Bonorum. 

I n  Eoolesiastical Law 

A giving up or vacating a benefice, by ac
cepting another without a proper dispensa

CHACEABLE 

CESTUI, CESTUY. He. Used frequently in 
composition in law French phrases. 

C EST U I  QUE TRUST. He who has a right 
to a beneficial interest in and out of an estate 
the legal title to which is vested in another. 
2 Washb. Real Prop. 163. The person who 
possesses the equitable right to property and 
receives the rents, issues, and profits thereof, 
the legal estate of which is vested in a trustee. 
Bernardsville Methodist Episcopal Church v. 
Seney, 85 N. J. Eq. 271, 96 A. 388, 389 ; Moore 
v. Shifflett, 187 Ky. 7, 216 S. W. 614, 616. It 
has been proposed to substitute for this un
couth term the English word "beneficiary," 
and the latter, though still far from univer
sally adopted, has come to be quite frequent
ly used. It is equal in precision to the an
tiquated and unwieldy Norman phrase, and 
far better adapted to the genius of our ' lan
guage. 

tion. 1 Bl. Comm. 392 ; Latch. 234 ; Cowell. C EST U I  QU E USE. He for whose use and 

I n  Publ io Law 

The assignment, transfer, or yielding up of 
territory by one state or government to an
other. See U. S. v. Chaves, 159 U. S. 452, 16 S. 
Ct. 57, 40 L. Ed. 215 ; Municipality of Ponce v. 
Church, 210 U. S. 310, 28 S. Ct. 737, 52 L. Ed. 
1 068. 

CESS I O N  D ES B I E N S. In French law. The 
surrender which a debtor makes of all his 
goods to his creditors, when he finds himself 
in insolvent circumstances. It is of two kinds, 
either voluntary or compulsory, (judicWire,) 
corresponding very nearly to liquidation by 
arrangement and bankruptcy in English and 
American law. 

CESS I O N  OF G O ODS. The surrender of 
property ; the relinquishment that a debtor 
makes of all his property to his creditors, 
\vhen he finds himself unable to pay his debts. 
Civil Code La. art. 2170. 

CESSI O NA RY. In Scotch law. An assignee. 
Bell. 

benefit lands or tenements are held by an
other. The cestui que use has the right to re
ceive the profits and benefits of the estate, 
but the legal title and possession (as well as 
the duty of defending the same) reside in the 
other. 2 Bla. Comm. 330 ; 2 Washb. Real 
Prop. 95. 

CEST U I  Q U E  V I E. He whose life is the 
measure of the duration of an estate. 1 Washb. 
Real Prop. 88. The person for whose life 
any lands, tenements, or hereditaments are 
held. 

Cestuy que  doit inheriter al pere doit inhe'rUer 
al fils. He who would ,have been heir to the 
father of the deceased shall also be heir of the 
son. Fitzh. Abr. "Descent," 2 ;  2 Bl. Comm. 
239, 250. 

CF. An abbreviated' form of the Latin word 
confer, meaning "compare." Directs the read
er's attention to another part of the work, to 
another volume, case, etc., where contrasted, 
analogous, or explanatory views or statements 
may be found. 

C ESSI O NARY BANI<RU PT. One who gives 
up his estate to be divided among his' credi- C H .  This abbreviation most commonly standr 

tors. for "chapter," or "chancellor," but it may also 

C ESSM ENT. An assessment, or tax. 

CESSO R. One who ceases or neglects so long 
to perform a duty that he thereby incurs the 
danger of the law. O. N. B. 136. 

CESSUR E. 
Kelham. 

L. Fr. A receiver ; a bailiff. 

C'EST ASCAVO I R. L. Fr. That is to say, 
or to-wit. Generally written as one word, 
ccstascavoir, cestasca'Vo'iffe. 

C'e'st Ie crim e  qu i  fait la honte, et non pas 

mean "chancery," or "chief." 

CHACE. L. Fr! A chase or hunting ground. 

CHACEA. In old English law. A. station of 
game, more extended than a park, and less 
than a forest ; also the liberty of chaSing or 
hunting within a certain district ; also the 
way through which cattle are driven to pas
ture, otherwise called a "droveway." Blount. 

Chacea est ad com m unem legem. 
by common law. Reg. Brev. 806. 

A chase is 

I'echafaud. Fr. It is the offense which causes CHACEABLE. L. Fr. That may be chased 
the shame, and not the scaffold. or hunted. 
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CHACER. L. Fr. To drive, compel, or 
oblige ; also to chase or hunt. 

CHAC U R US. L. Lat. A horse for the chase, 
or a hound, dog, or courser. 

CHAFEWAX. An officer in the English chan
cery whose duty was to prepare wax to seal 
the writs, commissions, and other instruments 
thence issuing. The office was ab0!ished by 
St. 15 & 16 Vict. c. 87, § 23. 

CHAFFERS. An ancient term for goods, 
wares, and merchandise ; hence the w�rd 
ohat!ering, which is yet used for buying and 
selling, or beating down the price of an ar
ticle. The word is used in Stat. 3 Edw. III. 
c. 4. 

CHAFFERY. Traffic ; the practice of buying 
and selling. 

CHAI N.  A measure used by engineers and 
surveyors, being twenty-two yards in length. 

CHA I N  O F  T I TLE. A term applied meta
phorically to the series of conveyances, or 
other forms of alienation, affecting a particu
lar parcel of land, arranged consecutively, 
from the government or original source of 
title down to the present holder, each of the 
instruments included being called a " link." 
Payne v. Markle, 89 Ill. 69 ; Capper v. Poul
sen, 321 Ill. 480, 152 N. E. 587, 588 ; Maturi v. 
Fay, 96 N. J. Eq. 472, 126 A. 170, 173. 

CHAI R M AN .  A name given to the presiding 
officer of an assembly, public . meeting, con
vention, deliberative or legislative body, board 
of directors, committee, etc. 

CHAI RMAN O F  C O M M I TTEES OF T H E  
W H O L E  H O USE. I n  English parliamentary 
practice. In the common�, this officer, always 
a member, is elected by the house on the as-
sembling of every new parliament. When the 
house is in committee on bills introduced by 
the government, or in committee of ways and 
means, or supply, or in committee to consid
er preliminary resolutions, it is his duty to 
preside. 

CHALDRON, CHALDERN, or CHALD ER. 
Twelve sacks of coals, each holding three 
bushels, weighing about a ton and a half. 
In Wales they reckon 12 barrels or pitchers 
a ton or chaldron, and 29 cwt. of 120 lbs. to 
the ton. Wharton. 

A measure of capacity, equal to fifty-eight 
and two-thirds cubic feet, nearly. Cowell. 

C HALLENGE. I .  To object or except to ; 
to prefer objections to a person, right, or in
strument ; to formally call into question · the 
capability of a person for a particular func
tion, or the existence of a right claimed, or 
the sufficiency or validity of an instrument. 

2. As a noun, the word signifies the obJec
tion or exception so advanced. 
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3. An exception taken against legal docu
ments, as a declaration, count, or writ. But 
this use of the word is now obsolescent. See, 
however, Adkins v. Wayne County Court, 94 
W. Va. 460, 119 S. E. 284, 285. 

4. An exception or objection preferred 
against a person who presents himself at the 
polls as a voter, in order that his right to cast 
a ballot may be inquired into. 

5. An objection or exception to the person
al qualification of a judge or magistrate about 
to preside at the trial of a cause ; as on ac
count of personal interest, his - having been 
of counsel, bias, etc. See Bank ' of North 
America v. ]'itzsimons, 2 Binn. (Pa.) 454 ; 
Pearce v. Affleck, 4 id. 349. 

6. An exception or objection taken to the 
jurors summoned and returned for the trial 
of a cause, either individually, (to the polls,) 
or collectively, (to the array.) People v. 
Travers, 88 Cal. 233, 26 P. 88 ; People v' 
Fitspatrick, 1 N. Y. Cr. R. 425. See 2 Poll. 
& Maitl' 619, 646 ;  Co. Litt; 155b. 

At Common Law 

The causes for principal challenges fall under 
four heads : (1) Pro-pter nonori8 re8pectum. On ac
count of respect for the party's social rank. (2) 
Pro-pter defectum. On account of some legal dis
qualification, such as infancy or alienage. (3) Pro-p

te1' affectum. On account of partiality ; that is. 
either expressed or implied bias or prejudice. (4) 
Propter delictum. On account of crime ; that is, 
disqualification arising from the conviction of an in
famous crime. Co. Litt. 155 b et 8eq. ; State v. Levy, 
187 N. C. 581, 122 S. E. 386, 389. 

- 7. A request by one person to another to 
fight a duel. Ivey v. State, 12 Ala. 276 ; State 
v. Strickland, 2 Nott & McC. (S. C.) . 181 ; 
Com. v. Pope, 3 Dana (Ky.) 418 ; Hawk. PI. 
Cr. b. 1, c. 3, § 3 ;  State v. Gibbons, 4 N. J. 
Law, 40 ; State v' Farrier, 8 N. C. 487 ; Com. 
v. Lambert, 9 Leigh (Va.) 603 ; 2 Bish. Cr. 
Law, § 312� · 

-Chal lenge for cause. A challenge to a juror 
for which some cause or reason is alleged. 
Termes de la Ley ; 4 Bl. Comm. 353. Thus 
distinguished from a peremptory challenge. 
Turner v. State, 114 Ga . . 421, 40 S; E. 308 ; 
Cr. Code N. Y. § 374. 

-Chal lenge propter affectum.  A challenge in
terposed on account of an ascertained or sus
pected bias or partiality, and which may be 
either a principal challenge or a challenge to 
the favor. Harrisburg Bank v. Forster, 8 
Watts (Pa.) 306 ; State v. Sawtelle, 66 N. H. 
488, 32 A. 831 ; Jewell v. Jewell, 84 Me. 304, 
24 A. 858, 18 L. R. A. 473. 

-Challenge to the array. An exception to the 
whole panel in which the jury are arrayed, 
or set in order by the sheriff in his return, 
upon account of partiality, or some default 
in the sheriff, coroner, or other officer who 
arrayed the panel or · made the return. 3 
Bl. Comm. 359 ; Co. Litt. 155b; Moore v. 
Guano Q)., 130 N. O. 229, 41 S. E. 293 ; 
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Thompson v. State, 109 Ga. 272, 34 S. E; 579 ; 
Durrah v. State, 44 Miss. 789 ; Begeman v. 
Smith (Ind. App.) 154 N. E. 806, 809. 

-Challenge to the favor. Is where the party 
has no principal challenge, but objects only 
some probable circumstances of suspicion, as 
acquaintance, and the like, the validity of 
which must be left to the determination of 
triors, whose office it is to decide whether 
the juror be favorable or unfavorable. 3 Bl. 
Comm. 363 ; 4 Bl. Comm. 353 ; Thompson v. 
State, 109 Ga. 272, 34 S. E. 579 ; State v. 
Sawtelle, 66 N. H. 488, 32 A. 831 ; State v. 
Baldwin, 1 Tread. Const. (S. C.) 292. 

-Challenge to the panel. The same as a chal
lenge to the array, supra. See Pen. Code Cal. 
§ 1058 ; Pate v. State, 15 Okl. Cr. 90, 175 P. 
122, 123 ; Bates v. Commonwealth, 189 Ky. 
727, 225 S. W. 1085, 1090 ; State v. Morse, 35 
S. D. 18, 150 N. W. 293, 296, Ann. Cas. 19180, 
570. 

-Challlmge to the , po l l .  A challenge made 
separately to an individual juror ; as dis
tinguished from a challenge to the array. 
Harrisburg Bank v. Forster, 8 Watts (Pa.) 
306 ; State v. Carlino, 99 N. J. Law, 292, 122 
A. 830, 831. 

-General challeng·e. A species of challenge 
for cause, being an objection to a particular 
juror, to the effect that the juror is disquali
fied from serving in any case. Pen. Code Cal. 
§ 1071. 

-Peremptory challenge. In criminal practice. 
A species of challenge which the prosecution 
or the prisoner is allowed to have against a 
certain number of jurors, without assigning 
any cause. Lewis v. U. S., 146 U. S. 370, 13 
S. Ct. 136, 36 L. Ed. 1011 ; Turpin v. State, 
55 Md. 462 ; Leary v. Railway Co., 69 N. J. 
Law, 67, 54 A. 527 ; State v. Hays, 23 Mo. 
287. 

-Principal chal lenge. A challenge of a j uror 
for a cause which carries with it, prima. facie, 
evident marks of suspicion either of malice 
or favor ; as . that a juror is of kin to either 
party within the ninth degree ; that he has 
an interest in the cause, etc. 3 Bl. Comm. 
363. A species of challenge to the array made 
on account of partiality or some default in 
the sheriff or his under-officer who arrayed 
the panel. 4 Bla. Comm. 353 ; Co. Litt. 156 a., 

O. 

CHALLEN G E  TO F I G HT. A summons or 
invitation, given by one person to another, to 
engage in a personal combat ; a request to 
fight a duel. A criminal offense. See Steph. 
Crim. Dig. 40 ; 3 East, 581 ; State v. Perkins, 
6 Blackf. (Ind.) 20. 

CHAM B E R. A room or apartment in a 
house. A private repository of money ; a 
treasury. A compartment ; a hollow or 
cavity. Proudfit Loose Leaf Co. v. Kalama-

BL.LAw DrcT. (3D E.D.)-20 

zoo Loose Leaf Binder Co. (C. C. A.) 230 F. 
120, 131. 

Also used to designate a court, a commis
sion, or an association of persons habitually 
meeting together in an apartment, e. g., the 
"star · chamber," " chamber of deputies," 
"chamber of commerce." 

CHAMBER BUSI N ESS. A term applied to 
all such judicial bUSiness ,as may properly 
be transacted by a judge at his chambers or 
elsewhere, as distinguished from such as 
must be done by the court in session. In re 
Neagle (C. C.) 39 Fed. 855, 5 L. R. A. 78. 

CHAM B E R  OF ACCOUNTS. In French law. 
A sovereign court, of great antiquity, in 
France, which took cognizance of and regis
tered the accounts of the king's revenue ; 
nearly the same as the English court of 
exchequer. Enc. Brit. 

C HAMBER O F  COM MERCE. An associa
tion (which may or may not be incorporated) 
comprising the principal merchants, manu
facturers, and traders of a city, designed for 
convenience in buying, selling, and exchang
ing goods, and to foster the commercial and 
industrial interests of the place. Similar so
cieties are known by various names, as, 
Board of Trade, etc. 

CHAM BER S U RVEYS. ,At an early day in 
Pennsylvania, surveyors often made drafts 
on paper of pretended surveys of public 
lands, and returned them to the land office 
as duly surveyed, instead of going on the 
ground and establishing lines and marking 
corners ; and these false and fraudulent pre
tenses of surveys never actually made were 
called "chamber surveys." Schraeder Min. 
& Mfg. Co. v. Packer, 129 U, S. 688, 9 S. Ct. 
385, 32 L. Ed. 760. 

CHAM BER, W I D OW'S. A portion of the ef
fects of a deceased person, reserved for the 
use of his widow, and consisting of her ap
parel, and the furniture of her bed-chamber, 
is called in London the "widow's chamber." 
2 Bl. Comm. 518. 

CHAMBE RDEI< I NS, or CHAMBER D EA
CONS. In old English law. Certain poor 
Irish scholars, clothed in mean habit, and 
living under no rule ; also beggars banished 
from England. (1 Hen. V. cc. 7, 8.) Wharton. 

CHAMBERLA I N. Keeper of the chamber. 
Originally the chamberlain was the keeper 
of the treasure chamber (ca.mera) of the 
prince or state ; otherwise called "trensurer." 
Cowell. 

The name of several high officers of state 
in England, as the lord great chamberlain of 
England, lord chamberlain of the household, 
chamberlain of the exchequer. Cowell ; 
Blount. 

The word is also used in some American 
cities as the title of an officet corresponding 
to "treasurer." 
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CHAM B E R LA R I A. Chamberlainship ; the 
office of a chamberlain. Cowell. 

CHAMBERS. 
In Practice 

The private room or office of a judge ; any 
place in which a judge hears motions, signs 
papers, or does other business pertaining to 

. his office, when he is not holding a session 
of court. Business so transacted is said to 
be done "in chambers." Quoted with approv
al in Chapman v. Chattooga Oil-Mil.! Co., 22 
Ga. App. 446, 96 S. E. 579, 580. See, also, 
Atchison, T. & S. F. Ry. Co. v. Long, 122 Okl. 
86, 251 P. 486, 491 ; In re Neagle (0. C.) 39 
Fed. 855, 5 L. R. A. 78 ; Von Schmidt v. Wid
bel', 99 Cal. 511, 34 P. 109 ; Hoskins v. Bax
ter, 64 Minn. 226, 66 N. W. 969. The term 
is also applied, . in England, to the private 
office of a barrister. 

I n I nternational Law 

Portions of the sea cut off by lines drawn 
from one promontory to another, or included 
within lines extending from the point of one 
cape to the next, situate on the sea-coast of 
the same nation, and which are claimed by 
that nation as asylums for merchant vessels, 
and exempt from the operations of bellig
erents. 

CHAM B I UM.  In old English law. Change, 
or exchange. Bract: fols. 117, 118. 

CHAMBRE D E PE I NTE. A name anciently 
given to St. Edward's chamber, called the 
"Painted Chamber," destroyed by fire with 
the houses of parliament. 

CHAMFER. A small gutter, furrow, or 
groove ; the slope or bevel produced by cut
ting off the edge of anything which was orig
inally right angled. Syracuse Chilled Plow 
Co. v. Robinson (C. C.) 35 F. 502, 503. 

CHAMOTTE. A clay whiCh has been burned 
to an extent which deprives it of further 
shrinkage on being again subjected to heat. 
Panzl v. Battle Island Paper & Pulp Co. (D. 
C.) 132 F. 607, 609. As used in the arts, see 
Id. (C. C. A.) 138 F. 48, 50. 

C HAMP DE MAL (Lat. Oampu8 Maii.) The 
field or assembly of May. The national as
sembly of the Franks, held in the month of 
May. 

CHAMP 01;: MARS. (Lat. Oampus Martii.) 
The field or assembly of March. The nation
al assembly of the Franks, held in the month 
of March, in the open air. 

CHAMPART. In French law. The grant of 
a piece of l'and by the owner to another, on 
condition that the latter would deliver to him 
a portion of the crops. 18 Toullier, n. 182. 

CHAM PERT. 
I n  O ld English Law 

A share or division of land ; champerty. 

806 

In Old S·cotch Law 

A gift or bribe, taken by any great man 
or judge from any person, for delay of just 
actions, or furthering of wrongous actions, 
whether it be lands or any goods movable. 
Skene. 

CHAMPERT O R. In crimiual law. One who 
makes or brings pleas or suits, or causes them 
to be moved or brought, either directly or in
directly, and sues them at his proper costs, 
upon condition of having a part of the gains 

. or of the land in dispute. One guilty of 
champerty. St. 33 Edw. I. c. 2 ;  In re 
Aldrich, 86 Vt. 531, 86 A. 801, ' 802. 

CHAMPERTOUS. Of the nature of cham
perty ; affected with champerty. 

CHAM PERTY. A bargain made by a stran
ger with one of the parties to ' a suit, by 
which such third person undertakes to carry 
on the litigation at his own cost and risk, 
in consideration of receiving, if he wins the 
suit, a part of the land or other subject 
sought to be recovered by the action. Small 
v. Mott, 22 Wend. (N. Y.) 405 ; Jewel v. Neidy, 
61 Iowa, 299, 16 N. W. 141 ; Weakly v. Hall, 
13 Ohio, 175, 42 Am. Dec. 194 ; Poe v. Davis, 
29 A.la. 683 ; Gilman v. Jones, 87 Ala. 601. 
5 So. 785, 7 So. 48, 4 L. R. A. 113 ; Torrence 
v. Shedd, 112 Ill. 466 ; Casserleigh v. Wood, 
119 F. 308, 56 C. C. A. 212 ; Dumas v. Smith, 
17 Ala. 305 ; Key v. Vattier, 1 Ohio, 132 ; 
Kelly v. Kelly, 86 Wis. 170, 56 N. W. 637 ; 
Nickels v. Kane's Adm'r, 82 Va. 309 ; Gowen 
v. New Orleans Naval Stores, 157 Ga. 107, 
120 S. E. 776, 777. 

The purchase of an interest in a thing in 
dispute, with the object of maintaining and 
taking part in the litigation. 7 Bing. 378. 

Champerty is the carrying on a suit in the name 
of another, but at one's own expense, with the view 
of receiving as compensatio-n a certain share of the 
avails of the suit. Ogden v. Des Arts, 4 Duer (N. Y.) 
275 ; Wilhoit's Adm'x v. Richardson, 193 Ky. 559, 
236 S. W. 1025, 1026. As to an attorney's contract 
for a contingent fee varying with wl;lether the case 
was settled, tried in the district court, or app·ealed, 
see Clancy v. Kelly, 182 Iowa, 1207, 166 N. W. 583 
(holding the contract nonchampertous ; cO'ntra, 
where an attorney contracted to carry on litigation 
at his own expense for a share of what he might 
recover. Phillips v. South Park Comrs., 119 Ill. 
626, 636). 

Champerty differs from maintenance chiefly in 
this, that in champerty the compensation to be giv
en for the service rendered is a part of the matter 
hi suit, or some profit growing out of it ; 4 Bla, 
Com., Chase's ed. 905, n.  8 ;  Wheeier v. Pounds, 
24 Ala. 472 ; Lathrop V. Bank, 9 Metc. (Mass.) 489 ; 
Barnes v. Strong, 54 N. C. 100 ; Arden v. Patter
son, 5 Johns. Ch. (N. Y.) 44 ;  Meeks v. Dewberry, 
57 Ga. 263 ; Hayney v. Coyne, 10 Heisk. (Tenn.) 339 ; 
Coleman v. Billings, 89 Ill. 183 ; while in simple 
maintenance the question of compensation does not 
enter into the account ; 2 Bish. Cr. Law, § 131 ; Quig
ley v. Thompson, 53 Ind. 317. Quoted with approval 
in Whisman v. Wells, 206 Ky. 59, 266 S. W. 897, 898. 
In maintenance the interfering party is in no way 
benefited by the success of the party aided, but 
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simply intermeddles omciously. ThWJ every cham
perty includes maintenance, but not every mainte
nance is champerty. See 2 Inst. 208 ; Stotsenburg 
v. Marks, 79 Ind. 196 ; Lytle v. State, 17 Ark. 624 ; 
Sampliner v. Motion Picture Patents Co. (C. C. A.) 
255 F. 242, 247. 

CHAM PI O N. A person who fights a combat 
in his own cause, or in place of another. The 
person who, in 'the trial by battel, fought 
either for the tenant or demandant. 3 Bl. 
Comm. 339 ; Bracton, 1. 4, t. 2, c. 12. 

A person who engages in any contest ; a 
combatant ; a fighter ; one who acts or 
speaks in behalf of a person, or a ea use ; de
fender ; an advocate. Egan v. Signal Pub. 
Co., 140 La. 1069, 74 So. 556, 558. 

CHAMP I O N  O F  T H E  K I N G  O R  QU EEN. An 
ancient officer, whose duty it was to ride 
armed cap-a-pie, into Westminster Hall at the 
coronation, while the king was at dinner, and, 
by the proclamation of a berald, make a chal
lenge "that, if any man shall deny the king's 
title to the crown, he is "there r:eady to defend 
it in single combat." The king drank to him, 
and sent him a gilt cup covered, full of wine, 
which the champion drank, retaining the cup 
for his fee. This ceremony, long discontin
ued, was revived at the coronation of George 
IV., but not afterwards. Wharton. 

CHANCE. In criminal law. An accident ; an 
unexpected, unforeseen, or unintended conse
quence of an act ; a fortuitous event. The 
opposite of intention, design, or contrivance. 

the chief judge of the court of chancery, the 
term is used as the title of several judicial 
o:tficers attached to bishops or other high dig
nitaries and to the universities. The title 
is also ' used in some of the dioceses of the 
Protestant Episcopal Church in the United 
States .to designate a member of the legal prq
fession who gives advice and counsel to the 
bishop and other ecclesiastical authorities. 

In Scotland, this title is given to the fore
man of an assize or jury. Bisph. Eq. 7. 

An officer bearing this title is to be found 
in some countries of Europe, and is generally 
invested with extensive political authority. 

-Chancellor of a cathedral. In English ec
clesiastical law. One of the quatuor persoruc, 
or four chief dignitaries of the cathedrals of 
the old foundation. The duties assigned to 
the office by the statutes of the different chap
ters vary, but they are chiefly of an educatioll
al character, with a special reference to the 
cultivation of theology. 

-Chanoel lor of a diooese. In ecclesiastical 
law, the officer appointed to assist a bishop 
in matters of law, and to hold his consistory 
courts for him. 1 Bl. Oomm. 382 ; 2 Steph. 
Comm. 672. 

-Chancellor of a un iversity. In English law. 
The official head of a univerSity. His princi
pal prerogative is to hold a court with juris
diction over the members of the university, 
in which court the vice-Chancellor presides. 
The office is for the most part honorary. 

There is a wide difference between chal/1,ce and ac- -Chancel lor of the duohy of Lancaste'r. In C'ident. The one is the intervention o-f so-me un-
looked-for circumstance to prevent an expected re- English law. An officer before whom, or his 
suIt ; the other is the uncalculated effect of mere deputy, the court of the duchy chamber of -
luck. The shot discharged at random strikes its Lancaster is held. This is a special jurisclic
object by chance ; that which is  turned aside from tion concerning all manner of equity relating 
its well-directed aim by some unforeseen circum- to lands holden of the king in right of the 
stance misses its mark by' accident. Pure chance . duchy of Lancaster. Hob. 77 ; 3 Bl. Comm. 
consists in the entire absence · of all the means of 78. 
calculating re;sults ; accident, in the unusual pre
vention of an effect naturally resulting from the 
means emplo-yed. Harless v. U. S., Morris (Iowa) 
173. 

What a man does not know and cannot find out 
is  "chance" as to him. Dillingham v. McLaughlin, 
44 S. ct. 362, 363, 264 U. S. 370, 68 L. Ed. 742. 

CHAN C E-M EDLEY. In criminal law. A 
sudden affray. This word is sometimes ap
plied to any kind of homicide by misadven
ture, but in strictness it is applicable to such 
killing only as happens in defending one's 
self. 4 Bl. Corom. 184. 

CHANCE VERD I CT. See Verdict. 

CHANCEL. In ecclesiastical law. The part 
of a church in which the communion table 
stands ; it belongs to the rector or the im
propriator. 2 BrOom & H. Comm. 420. 

CHANCELLOR. In American law, this is the 
name given in some states to the judge (or 
the presiding judge) of a court of chancery. 
In England, besides being the designation of 

-Chancellor of the exchequer. In English law. 
A high officer of the crown, who formerly sat 
in the exchequer court, and, together with the 
regular judges of the court, saw that things' 
were conducted to the king's benefit. Cowell. 
In modern times, however, his duties are not" 
of a judicial character, but such 

'
as pertain 

to a minister of state charged with the man
agement of the national revenue and expendi
ture. 2 Steph. Com. 467. 

-Chancellor of the order o,f the garter, and 
other military orders, in England, is an offi
cer who seals the commissions and the man
dates of the chapter and assembly of the 
knig'hts, keeps the register of their proceed.
ings, and delivers their acts under the seal of 
their order. 

-Chancel lor, the lord high.  In England, this 
is the highest judicial functionary in the 
kingdom, and superior, in point of precedency, 
to every temporal lord. He is appointed by 
the delivery of the killg'S great seal into his 
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.custody. He may not be a Roman Catholic. 
He is a cabinet minister, a privy counsellor_ 
:and - prolocutor of the house of lords by pre
scription, (but not necessarily, though usual
ly, a peer of the realm,) and vacates !his office 
with the ministry by which he was appointed. 
To him belongs the appointment of all justices 
of the peace throughout the kingdom. Being, 
in the earlier periods of English history, usu
ally an ecclesiastic, (for none else were then 
capable of an office so conversant in writings,) 
and presiding over the royal ehapel, he be
came keeper of the sovereign's conscience, 
visitor, in right of the crown, of the hospitals 
and colleges of royal foundation, and patron 
of all the crown livings under the value of 
twenty marks per annum In the king's books. 
He is the general guardian of all infants, 
idiots, and lunatics, and has the general su
perintendence of all charitable uses, and all 
this, over and above the vast and extensive 
jurisdiction which the exercises in his judicial 
capacity in the supreme court of judicature, 
of which he is the head. Wharton. 

-Vice-ch'ancel lor. In English law. A judge 
of the court of chancery, acting as assistant 
to the lord chancellor, and holding a separate 
court, from whose judgment an appeal lay to 
the ohancellor. 3 Steph. Comm. 418. 

,CHAN C ELLO R'S COU RTS I N  T H E  TWO 
U N I VERS I T I ES. In English law. Courts of 

-local jurisdiction, resembling borough courts, 
in and for the two universities of Oxford and 
Cambridge in England. 3 Bl. Comm. 83 ; Od
gers, C. L. 1030; 12 East. 12 ; 13 East, 635 ; 
15 East, 634 ; 10 Q. B. 292. 

,C HANCER. 70 adjust according to princi
·ples of equity, as would be done by a court of 
,.ehancery. Cent. Dict. 

The practice indicated by the word arose in parts 
,of New England at a time when the courts had no 
,equity j urisdiction, and were sometimes compelled 
.to act 

"
upon equitable principles ; as by restrain

ing the enforcement of the penalty of a bond be
,Yond what was equitable. See Lewiston v. Gagne, 
:89 Me. 395, 36 A. 629, 56 Am. St. Rep. 432 ; Colt v. 
Eaton, 1 �oot (Conn.) 524 ; In re Appel, 163 F. 1002, 

:;90 C. C. 4-. 172, 20 L. R. A. (N. S.) 16 ; James v. 
Smith, 1 Tyler (vt.) 128 ; Philbrick v. Buxton, 40 
N. H. 384 ; Murphy v. Paris. 51 App. D. C. 19, 16 
:F.(2d) 515. 

,CHANCERY. Equity ; equitable jurisdic
tion ; a court of equity ; the system of j u
risprudence administered in courts of equity. 
Kenyon v. Kenyon, 3 Utah, 431, 24 P. 829 ; 
Sullivan v. Thomas, 3 l{ich. (S. C.) 531. See 

.Court of Chancery. 

CHAN G E, n. An alteration ; substitution of 
.one thing for another. This word does not 
. .connote either improvement or deterioration 
.as a result. In this respect it differs from 
amen.ament, whioh, in law, always imports 
a change for the better. As a verb, "change" 

js synonymous with "alter" or "vacate," as 
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a road. Board of Sup'rs of Yavapai County 
v. Stephens, 20 Ariz. 115, 177 P. 261, 264 ; 
Tummons v. Stokes (Mo. App.) 274 S. W. 528, 
529 ; Police Jury of Jackson Parish, La., v. 
Tremont & G. Ry. Co., 136 La. 784, 67 So. 
829, 830. See Alteration. 

Exchange of money against money of a dif
ferent denomination. Also small coin. Also 
an abbreviation of exchange. 

C HANGE O F  G RADE. Usually understood 
as an elevation or depression of the surface 
of a street, or a change of the natural contour 
of its face so as to facilitate travel over it. 
McCabe v. City of New York, 140 N. Y. S. 
127, 131, 155 App. Div. 262. Jt is essential 
that there shall ihave been a previously estab
lished grade and that a new grade be physi
cally made. Gas Engine & Power Co. v. City 
of New York, 151 N. Y. S. 310, 313, 166 App. 
Div. 297 ; Berglar v. University City (Mo. 
App.) 190 S. W. 620, 623. 

CHANGE O F  VENU E. Properly speaking, 
the removal of a suit begun in one county or 
district to another county or district for trial, 
though the term is also sometimes applied to 
the removal of a suit from one court to anoth
er court of the same county or district. Dud
ley v. Power Co., 139 Ala. 453, 36 So. 700 ; 
]�elts v. Railroad 00., 195 Pa. 21, 45 A. 493 ; 
State v. Wofford, 119 Mo. 375, 24 S. W. 764. 

C HANG ER. An officer formerly belonging to 
the king's mint, in England, wihose business 
was chiefly to exchange coin for bullion 
brought in by merchants and others. 

CHANN EL. The bed in which the main 
stream ' of a river flows, rather than the deep 
water of the stream as followed in naviga
tion. Bridge Co. v. Dubuque County, 55 Iowa, 
558, 8 N. W. 443. See The Oliver (D. C.) 22 F. 
849 ; Iowa v. Illinois, 147 U. S. 1, 13 S. Ct. 
239, 37 L. Ed. 55 ; Cessill v. State, 40 Ark. 
504 . 

But the term is sometimes used to designate 
the customary and traveled fairway. The 
Arlington (C. O. A.) 19 F.(2d) 285, 286, 54 A. 
L. R. 101. 

It may also be used as a generic term ap
plicable to any water course, whether a river, 
creek, slough, or canal. McKissick Cattle Co. 
v. Alsaga, 182 P. 793, 797, 41 Cal. App. 380. 

The "channel" of a river is to be distin
guished from a "branch." U. S. v. Hutch
ings (D. C.) 252 F. 841, 844. 

By act of Sept. 19, 1890 (33 USCA § 403), any al
teration of the channel of any navigable water with
out the approval of the secretary of war, is prohib
ited. See U. S. v. Burns (C. C.) 54 F. 351. 

Main Channel 
I 

That b�d of the river over which the prin� 
cipal volume of water flows. Many great riv
ers discharge themselves into the sea through 
more than one channel. They all, however, 
have a main channeL Packet Co. v. Bridge \ 
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Co. (C. C.) 31 F. 757. Compare State of Okla
hQma v. State of Texas, 258 U. S. 574, 42 S. 

Ct. 406, 414, 66 L. Ed. 771. 
The main channel Qf a navigable stream, 

.called for as a bQundary between states, 
means the "thalweg," Qr deepest and mQst 
navigable channel as it then existed. White
side v. NortQn (C. O. A.) 205 F. 5, 9. 

Natural Channel 

The channel of a stream as determined by 
the natural conformation Qf the country 
through which it flows ; that is, the bed over 
which the waters of the stream flow when 
not in any manner diverted or interfered with 
by man. See Larrabee v. Oloverdale, 131 Gal. 
'96, 63 P. 143. 

The floor or bed on which the water flows, 
and the banks on eaeh side thereof as carved 
out by natural causes. Pima ]�arms 00. v. 
Proctor, 30 Ariz. 96, 245 ,Po 36.9, 372. 

CHANTER. The chief singer in the choir of 
a cathedral. Mentioned in 13 Eliz. c. 10. 

CHANTRY. A church or chapel endowed 
with lands for the maintenance of priests to 
say mass daily for the SQuis of the donors. 
Termes de la Ley ; Cowell. 

C H AP EL. A place of worship ; a lesser or 
inferior church, sometimes a part of or sub
ordinate to .another churClh. Webster. Rex 
v. Nixon, 7 Oar. & P. 442 ; In re Atkinson's 
Will, 197 N. Y. S. 831, 832, 120 Misc. 186. 

-Chapel of ease. In English ecclesiastical 
law. A chapel founded in general at some 
period later than the parochial church itself, 
and designed for the accommodation of such 
of the parishioners as, in course of time, had 
begun to fix their residence at some distance 
from its site ; and so termed because built in, 
aid of the original church. 3 Steph. Oomm. 
151. 

-Free chapels. So called from their freedom 
Qr exemption from all ordinary j urisdiction. 

-Private, chapels. Ohapels owned by private 
persons, and used by themselves and their 
families, are called "private," aSi opposed to 
chapels of ease, which are built for the accom
modation of, particular districts witJhin a par
ish, in ease of the Qriginal parish church. 2, 
Steph. Oomm. 745. 

-Proprietary chapels. In English law. 'Dhose 
belonging to private persons who have pur
chased or erected them with a view to protit 
001' otherwise. 

-PUblic chapels. In English law, are chapels 
founded at some period later than the church 
itself. They were designed for the accommo
dation of such of the parishioners as in 
course of time 'had begun to fix their residence 
at a distance from its site ; and chapels so 

, circumstanced were described as "chapels of 

OllABACTER 

ease," because built in aid of the Qriginal 
church. 3 Steph. Comm. (7th Ed.) 745. 

CHAPELRY. The precinct and limits of a 
chapel. The same thing to a chapel as a par
ish is to a church. Cowell ; Blount ; Termes 
de la Ley. 

CHAPERON. A Ihood or bonnet anciently 
worn by the Knights of the Garter, as part 
of the habit of that order ; also a little es
cutcheon fixed in the forehead of horses draw
ing a hearse at a funeral. Wharton. 

CHAPI TRE. A summary of matters to be 
inquired of or presented before justices in 
eyre, justices of assise, or of the peace, in their 
sessions. Also articles delivered by the jus
tice in his charge to the inquest. Brit. c. iii. 

C HAPLA I N. An ecclesiastic who performs 
divine service in a chapel ; but it more com
monly means one who attends upon a king, 
prince, or other person of quality, for the 
performance of clerical duties in a private 
chapel. 4 Ooke, 90. 

A clergyman officially attached to a ship of 
war, to an army, (or regiment,) or to some: 
public institution, for the' purpose of perform
ing divine service. Webster. 

CHAPMAN. An itinerant vendor of small 
wares. A trader whQ trades from place to 
place. Say. 191, 192. 

CHAPTE.R:. In ecclesiastical law. A congre
gation of ecclesiastical persons in a cathedral 
church, consisting of canons, or prebendaries, 
whereof the dean is the head, all subordinate 
to the bishop, to whom they act as assistants 
in matters relating to the church, for the bet-

' 

tel' ordering and disposing the things there
of, and the confirmation of such leases of 
the temporalty and offices relating tOo the 
bishopric, as the bishop shall make from time 
to time. And they are termed "capitulum," as 
a kind of head, instituted not only to assist 
the bishop in manner aforesaid, but also 
anciently to rule and govern the diocese in 
the time of vacation. Burn, Dict. ; Coke, Litt. 
103. 

CHARACTE,R. The aggregate of the moral 
qualities whtch belong to and distinguish an 
individual person ; the general result of the 
one's distinguishing attributes. 

That moral predisposition or habit, or ag
gregate of ethical qualities, which is believed 
to attach to a person, on the strength of the 
common opinion and report concerning him. 
A persQn's fixed disposItion or tendency, as 
evidenced to Qthers by his habits of life, 
through the 1!lanifestation of which his gen
eral reputation for the possession of a char
acter, good or otherwise, is obtained. Keith 
v. State, 127 Tenn. 40, 152 S. W. 1029. 1030. 

The opinion generally entertained of a per
son derived from the common report of the 
people who are acquainted with him. Smith 
v. State, 88 Ala. 73, 7 So. 52 ; State v. Turn-
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er, 36 S. C. 534, 15 S. E. 602 ; Fahnestock 
v. State, 23 Ind. 238 ; State v. Parker, 96 
Mo. 382, 9 S. W. 728 ; Sullivan v. State, 66 

Ala. 48 ; Kimmel v. Kimmel, 3 Sergo & R. 
(Pa.) 337, 8 Am. Dec. 672 ; Boynton V. Kellogg, 
3 Mass. 192, 3 Am. Dec. 122. The estimate 
in which an individual is generally held in 
the community in which he has resided. Glov
er V. State, 200 Ala. 384, 76 So. 300, 301 ; Peo
ple v. Nemer, 218 Mich. 163, 187 N. W. 315, 
317 ; Biddle v. Riley, 118 Ark. 200, 176 S. 
W. 134, 137, L.

· 
R. A. 1915F, 992. 

Although " character" is often used in the sense 
of "reputation," the terms are distinguishable. 
State v. Taylor, 267 Mo. 41, 183 S. W. 299 , 301 ; Com
monwealth v. Webb, 252 Pa. 187, 97 A. 189, 192. 

Character and reputation are not synonymous 
terms. Character is what a man or woman is mor
ally, while reputation is what he or she is reputed 
to be. Yet reputation is the estimate which the 
community has of a person's character ; and it 
is the belief that moral character is wanting in an 
individual that renders him unworthy of belief ; 
that is to say, that reputation is evidence of char
acter, and if the reputation is bad for truth, or 
reputation is bad in other respects affecting the 
moral character, then the jury may infer that the 
character is bad and the witness not reliable. Gen
eral character has always been proved by proving 
general reputation. Leverich v. Frank, 6 Or. 213. 
See, also, Richardson v. State, 253 S. W. 273, 277, 94 
Tex. Cr. R. 616 ; Creer v. Active Automobile Exch., 
121 A. 888, 889, 99 Conn. 266. 

The word "character" no doubt has an objective 
and subjective import, which are quite distinct. As 
to the object, character is its quality. As to man, 
it is the quality of his mind, and his affections, 
his capacity and temperament. But as a subjective 
term, certainly in the minds of others, one's char
acttJr is ' the aggregate, or the abstract of other 
men's op.fnions · of one. And in this sense when a 
witness speaks of the character of another witness 
for truth, he draws not upon his memory alone, 
but his judgment also. It is the conclusion of the 
mind of the witness, in summoning up the amount 
of all the reports he has heard of the man, and 
declaring his character for truth, as held in the 
minds of his neighbors and acquaintances, and 
in this sense character, general character, and gen
eral report or reputation are the same, as held in 
the books. Powers v. L.each, 26 vt. 278. 

"Character" is what a man is, and "reputation" 
is what he is supposed to be. Hopkins v. Tate, 99 
A. 210, 211, 255 Pa. 56 ;  State v. Pickett, 202 Iowa, 
1321, 210 N. W. 782, 783.

' 
" Character" depends on 

attributes possessed, and "reputation" on attributes 
which others believe one to possess. Bills v. State, 
187 Ind. 721, 119 N. E. 465. The former signifies real
ity and the latter merely what is accepted to be 
reality at present. State v. Leabo, 120 Or. 160, 249 
P. 363. 

C HA RGE" v. To impose a burden, duty, ob
ligatiQn, or lien ; to create a claim against 
property ; to claim ; to demand ; to accuse ; 
to instruct a jury on matters of law. To im
pose a tax, duty, or' trust. Ex parte Horn 
(D. C.) 292 F. 455, 457 ; Ex parte Tsunetaro 
M:achida (D. C.) 277 F. 239, 241. In commer
cial transactions, to bill or invoice. George 
M. Jones 00. V. Canadian Nat. Ry. Co. (D. O.) 
14 F.(2d) 852, 855� 
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To load, as a firearm. People V. Limeberry, 
298 Ill. 355, 131 N. E. 691 , 696. 

. 

In the .first sense above given, a jury in a crim
inal case is "charged" with the duty of trying the 

' prisoner (or, as otherwise expressed, with his fate 
or his "deliverance") as soon as they are impan
eled and sworn, and at this moment the prisoner's 
legal "jeopardy" begins. This is altogether a dif
ferent matter from "charging" the jury in the 
sense of giving them instructions on matters of law, 
which is a function of the court. Tomasson v. State, 
112 Tenn. 596, 79 S. W. 803. And see Keith V. Com
monwealth, 197 Ky. 362, 247 S. W. 42, 44. 

CHARGE, n. 
I n  General 

An incumbrance, lien, or burden ; an ob
ligation or duty ; a liability ; an accusation . 
Darling v. Rogers, 22 Wend. (N. Y.) 491. Cus
tody ; it connotes physical possession. Ran
dazzo V. U. S. (C. C. A.) 300 F. 794, 797. 

I n  Contracts 

An obligation, binding upon him who en
ters into it, which may be removed or taken 
away by a discharge. Termes de In Ley. 

An undertaking to keep the custody of an
other person's goods. State V. Clark, 86 Me. 
194, 29 At!. 984. 

An obligation entered into by the owner of 
an estate, which binds the estate for its per
formance. Com. Dig. "Rent," c. 6 ; 2 Ball 
& B. 223. 

I n  C rim inal Law 

The first step in prosecution of crime, be
ing an accusatfon in legal form, for the ap
prehension of an offender and his trial be
fore a court of competent jurisdiction. Peo
ple V. Ross, 235 Mich. 433, 209 N. W. 663, 666. 
A formal complaint, information, or indict
ment. People v. Lepori, 35 Cal. App. 60, 160 

P. 692, 694 ; State v. Cabodi, 18 N. M. 513, 
138 P. 262, 264. A count in an indictment. 
State V. Thornton, 142 La. 797, 77 So. 634, 
636. 

I n the Law of Wills 

A responsibility or liability imposed by the 
testator upon a devisee personally, or upon 
the land devised. Potter V. Gardner, 12 

'Vheat. 498, 6 L. Ed. 706 ; Thayer V. F'innegan,  
134 Mass. 62, 45 Am. Rep. 285 ; Appeal of 
Walter, 95 Pa. 305 ; 1 Yes. & B. 260 ; Boal \". 
Metropolitan Museum of Art of City of New 
York (0. C. A.) 298 F. 894, 908. 

A charge upon land is distinguished from a devise 
of land in trust, in that in the former the land is 
devised generally for the beneficial enjoyment of 
the devisee, subject to the payment by him of a spe
cific sum of money or the performance of a partic
ular duty. Howells State Bank V. Pont, 113 Neb. 
181, 202 N. W. 457, 459. 

I n  Equi�y Pleading 
An allegation in the bill of matters which 

disprove or avoid a defense which it is al
leged the defendant is supposed ' to pretend 
or intelld to set up. Story, Eq. PI. § 31 ; Coop-



er, Eq. Pl. 11 ; 1 Dan. Oh. Pro 372, 1883, D. ; 
11 Ves. Ch. 574. 

I n Equ ity Practice 
A paper presented to a master in chancery 

by a party to a cause, being a written state
ment of the items with which the opposite 
party should be debited or should account for, 
or of the claim of the party making it. It 
is more comprehensive than a claim, which 
implies only the amount due to the person 
producing it, while a charge may embrace the 
whole liabilities of the accounting party. 
Hoff. Mast. 36. 

I n  Common-law Practice 

The final address made by a judge to the 
jury trying a case, before they make up their 
verdict, in which he sums up the case, and 
instructs the jury as to the rules of law which 
apply to its various issues, and which they 
must observe, in deciding upon their verdict, 
when they shall have determined the con
troverted matters of fact. The term also ap
plies to the address of the court to a grand 
jury, in which the latter are instructed as to 
their duties. 

In Sootch Law 

The command of the king's letters to per
form some act ; as a charge to enter heir. 
Also a messenger's execution, requiring a per
son to obey the order of the king's letters ; as 
a charge on letters of horning, or a charge 
against a superior. Bell. 

General Charge 

The charge or instruction of the court to 

CHARGE AND D I SCHARGE • .  Under the for
mer system of equity practice, this phrase was 
used to characterize the usual method of tak
ing an account before a master. After the 
plaintiff had presented his "charge," a writ
ten statement of the items of account for 
which he asked credit, the defendant filed a 
counter-statement, called a "discharge," ex
hibiting any claims or demands he held 
against the plaintiff. These served to define 
the field of investigation, and constituted the 
basis of the report. 

CHARGE D ES AFFA I RES, or CHARGE 
D'AFFA I RES. The title of a diplomatic rep
resentative of inferior rank. He has not the 
title or dignity of a minister, though he may 
be charged with the functions and offices of . 
the latter: either as a temporary substitute 
for a minister or at a court to which his gov
ernment does not accredit a minister. In 
re Baiz, 135 U. S. 403, 10 Sup. Ct. 854, 34 L. 
Ed. 222 ; Hollander v. Baiz (D. O.) 41 F. 732 ; 
1 Kent, 39, n. ; Du Pont v. Pichon, 4 Dall. 321, 
1 L. Ed. 851. 

CHARGE-SH E ET. A paper kept at a police
station to receive each night the names of 
the persons brought and given into custody, 
the nature of the accusation, and the name of 
the accuser in each case. It is under the care 
of the inspector on duty. Wharton. 

CHARGE TO ENTER H E I R. In Scotch law. 
A writ commanding a person to enter heir 
to his predecessor within forty days, other
wise an action to be raised against him a s  if 
he had entered. 

the jury upon the case, as a whole, or upon CHARGEABLE. This word, in its ordinary 
i ts general features and characteristics. acceptation, as applicable to the imposition 

Public Charge 

A person whom it is necessary to support 
at public expense by reason of poverty, in
sanity and poverty, disease and poverty, . or 
idiocy and poverty. Wallis v. U. S. (C. O. A.) 
273 F. 500, 511. As used in Immigration Act 
Feb. 5, 1917, § 19 (8 USCA § 155), one who 
produces a money charge on, or an expense 
to, the public for support and care. Ex parte 
Kichmiriantz (D. O.) 283 F. 697, 698. As so 
used, the term is not limited to paupers or 
those liable to become such, but includes those 
who will not undertake honest pursuits, or 
who are likely to become periodically the in
mates of prisons. Lam Fung Yen v. Frick (0. 
C. A.) 233 F. 393, 396 ; Ex parte Horn (D. C.) 
292 F. 455, 457 ; Ex parte Riley (D. C.) 17 
F.(2d) 646. But see Ng Fung I-Io V. White 
(C. C. A.) 266 F. 765, 769. 

Special Charge 

A charge or instruction given by the court 
to the jury, upon some particular point or 
question involved in the case, and usually in 
response to counsel's request for such im�truc
tion. 

of a duty or burden, signifies capable of being 
charged, subject to be charged, liable to be 
charged, or proper to be charged. Gilfillan v. 
Chatterton, 38 Minn. 335, 37 N. W. 583 ; Wal
bridge v. Walbridge, 46 Vt. 625. 

CHARGEANT. Weighty ; 
expensive. Kelham. 

heavy ; penal ; 

CHARGES. The expenses which have been 
incurred, or disbursements made, in connec
tion with a contract, suit, or business transac
tion. Spoken of an action, it is said that the 
term includes more than what falls under the 
technical description of "costs." 

CHARG !  NG LI EN. See Lien. 

CHARG I NG O R D ER. See Order. 

CHARI TABLE. Having the character or 
purpose of a charity (q. v.). 

The term is sometimes · deemed to be synonymous 
with "eleemosynary," Hamburger v. Cornell UnI
versity, 166 N. Y. S. 46, 48, 99 Misc. 564 ; National 
Circle, Daughters of Isabella, v. National Order of 
Daughters of Isabella (C. C. A.) 270 F. 723, 730 ; with 
"benevolent," In re Dol' s  Estate, 182 Cal. 159, 187 
P. 428, 431 ; with " beneficent," People v. Thomas 



CHARITABLE CORPORATION 

Walters Chapter of Daughters of American Revo
lution, 311 Ill. 304, 142 N. E. 566. 

C HAR ITA'BLE CO RPO RAT I O N. One that 
freely and voluntarily ministers to the physi
cal needs of those pecuniarily unable to help 
themselves. In re Rockefeller's Estate, 177 
App. Div. 786, 165 N. Y. S. 154, 158 ; Brooklyn 
Children's Aid Society v. Prendergast, 166 
App. Div. 852, 151 N. Y. S. 720, 723. 

One which, by its powers, or usage, is 
charged with administering charitable relief. 
In re Burnham's Estate, 183 N. Y. S. 539, 543, 
112 Misc. 560' ; In re Beekman's Estate, 196 
App. Div. 681, 188 N. Y. S. 178, 179. 

One organized for the purpose, among oth
·er things, of promoting the welfare of mankind 
at large, or of a community, or of some class 
from a part of it indefinite as to number of 
individmlis. In re Dol's Estate, 186 Cal. 64, 
198 P. 1039 ; Lindler v. Columbia Hospital of 
Richland County, 98 S. C. 25, 81 S. E. 512, 513 ; 
Charlesbank Holmes v. City of Boston, 218 
Mass. 14, 105 N. E. 459 ; In re Lubin's Es
tate, 186 Cal. 326, 199 P. 15. 

CHARITABLE G I FT. In a legal sense, every 
gift for a general public use, to be applied 
consistent with existing laws, for the benefit 
of an indefinite number of persons, and de
signed to benefit them from an educational, 
religious, moral, physical, or social standpoint. 
Taylor v. Hoag, 273 Pa. 194, 116 A. 826, 21 A. 
L. R. 946. 

Such a gift was defined by Binney to be "what
ever is given for the love of God or for the love 
of your neighbor, in the catholic and unlversal 
sense-given from these motives, and to these ends 
-free from the sta.in or taint of every consideratio·n 
that i s  personal, priva.te, or selfish." Vidal v. Gir
ard, 2 How. 128, 11 L. Ed. 205, appro Price V. Max
well, 28 Pa. 35 ; QuId V. Hospital, 95 U. S. 311, 24 

L. Ed. 450 ; and Palmer v. Oiler, 102 Ohio St. 271, 
131 N. E. 362, 363. See Charitable Uses or Purposes, 
infra .• 

CHARITABLE I NST ITUT I ON. One sup
ported in whole or in part at public expense 
or by charity. City of Vicksburg v. Vicksburg 
Sanatarium, 117 Miss. 70'9, 78 So. 70'2 ; Barr 
v. Brooklyn Children's Aid Soc. (Sup.) 190 
N. Y. S. 296, 298. One for the relief of a cer
tain class of persons, either by alms, educa
tion, or care. Utica Trust & Deposit Co. v. 
Thompson, 87 Misc. 31, 149 N. Y. S. 392, 398. 
One administering a public or private char
ity ; an eleemosynary institution. See St. 
Albans Hospital v. Town of Enosburg, 96 Vt. 
389, 120 A. 97, 99 ; Southwestern Osteopathic 
Sanitarium v. Davis, 115 Qkl. 296, 242 P. 10'33, 
10'34 ; Bishop Randall Hospital v. Hartley, 24 
Wyo. 40'8, 160 P. 385, 386, Ann. Cas. 1918E, 
11172 ; People V. Fitch, 16 Misc. 464, 39 N. Y. 
S. 926 ; Balch v. Shaw, 174 Mass. 144, 54 N. 
E. 490' ; People v. New York Soc., etc" 162 
1i'. Y. 429, 56 N. E. 1004 ; In re Vineland His
torical; etc.; Soc., 66 N. J. Eg. 291, 56 A. 10'40. 

CHARITABLE ORGA N I ZAT I ON.  One· which 
has no capital stock and no provision for mak-
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ing dividends and profits, but derives its funds 
mainly from public and private charity, and 
holds them in trust for the objects and pur
poses expressed in its charter, the test being 
whether it exists to carry out a '  purpose rec
ognized in law as charitable or whether it is 
maintained for gain, profit, or private advan
tage. Congregational Sunday School & Pub
lishing Soc. v. Board of Review, 125 N. E. 7, 
9, 290 Ill. 10'8. 

CHARITABLE USES O R  PURPOSES. Orig
inally those enumerated in the statute 43 
Eliz. c. 4, and afterwards those which, by 
analogy, come within its spirit and purpose. 
Boyle, Char. 17 . .  

A "charitable use" is one that exists for persons 
uncertain, as the public at large, or some general 
section of it, such as the poor or the needy. In re 
Altman's Estate, 149 N. Y. S. 601, 604, 87 Misc. 255 ; 
Institution for Savings in Roxbury and Its Vicinity 
V. Roxbury Home for Aged Women, 244 Mass. 583, 
139 N. E. 301, 302. The term may be applied to al
most anything that tends to promote the well-doing 
and well-being of socia.l man. In re Barnwell's Es
tate, 269 Pa. 443, 112 A. 535 ; Stowell v. Prentiss, 
323 Ill. 309, 154 N. E .. 120, 123, 50 A. L. R. 584 ; Peo
ple v. Thomas Walters Chapter of Daughters o.f 
American Revolution, 311 Ill. 304, 142 N. E. 566, 567 ; 
Vineland Trust CO. V. Westendorf, 8S N. J. Eq. 343, 

98 A. 314 ; Rhode Island Hospital Trust Co. v. Ben
edict, 41 R. I.  143, 103 A. 146, 148. It includes all 
gifts in trust for religious and educational pur
poses and for the public benefit, . convenience, util
ity, or comfort, and open to a.n indefinite or vague 
number of persons. Camp V. Presbyterian Soc. of 
Sackets Harbor, 173 N. Y. S. 581, 584, 105 Misc. 139. 

A gift for a "charitable use" is a gift for the 
benefit of persons by bringing their hearts and 
minds under the influence of education or religion. 
by relieving their bodies of disease, suffering, or 
constraint, by assisting to establish them for life, 
by e,recting or maintaining public buildings, or in 
other ways lessening the burdens or making better 
the condition of the genera.l public, or some class 
thereof, indefinite as to names and numbers. In re 
Colema.n's E'state, 167 Cal. 212, 138 P. 992, Ann. Cas. 
1915C, 682. 

In its present usage, the term is so broad 
as to include almost everything which tends 
to promote the phYSical or moral welfare of 
man, provided only the distribution of benefits 
is to be free and not a source of profit. 

In respect to gifts and devises, and also in re
spect to freedom from taxation, cha.ritable uses ahd 
purposes may include not only the relief of poverty 
by alms-giving and the relief of the indigent sick 
and of homeless persons by means of hospitals and 
asylums, but also religious instruction and the sup
port of churches, the dissemina.tion of knowledge by 
means of schools and colleges, libraries, scientific 
academies, and museums, the special care of chil
dren and of prisoners and released convicts, the 
benefit of ha.ndicraftsmen, the erection of public 
buildings, and reclamation of criminals in peniten
tiaries and reformatories. Hen'ce the word "char
itable" in this connection is not to be understood 
as 'strictly equivalent to "eleemosynary," but as 
the synonym of " benevolent" o� "philanthropic." 
Beckwith v. Parish, 69 Ga. 569 ; Price V. Maxwell, 
28 Pa.. 23 : Webster v. Sughrow, 69 N. H. 380, 45 A. 
139, 48 L. R. A. 100 ; Jackson v. Phillips. 14 Allen 
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(Mass.) 538 :  Harrington v. Pier, 105 Wis. 485, R2 
N. W. 345, 50 1.. R. A. 307, 76 Am. St. Rep. 924 ; His
torical Soo. v. Academy of Science, 94 Mo. 459, 8 S. 
W. 346 ; QuId v. Hospital, 95 U. S. 303, 24 L. Ed. 450 ;  
Academy v. Taylor, 150 Pa. 565, 25 A. 55 ; Gerke v. 
Purcell, 25 Ohio St. 229 ; Philadelphia Library Co. 
v. Donohugh, 12 Phila. (Pa.) 284 ; Stuart v. E:aston, 
74 F. 854, 21 C. C. A. 146 ; State v. Laramie Coun
ty, 8 Wyo. 104, 55 P. 451 ; Gladding v. Church, 25 R. 
I. 628, 57 A. 860, 65 L. R. A. 225, 105 Am. st. Rep. 904 ; 
Dykeman v. Jenkines, 101 N. E. 1013, 1016, 179 Ind. 
549, Ann. Cas. 1915D, 1011 ; Obrecht v. Pujos, 206 Ky. 
751, 268 S. W. 564, 567 ; State v. Seigfried, 40 N. D. 
57, 168 N. W. 62,  64 ; In re Hamilton's Estate, 186 
P. 587, 591, 181 Cal. 758 ;  People v. Braucher, 258 Ill. 
604, 101 N. E. 944, 945, 47 L. R. A. (N. S.) 1015 ; Bliss 
v. Linden Cemetery Ass'n, 81 N. J. Eq. 394, 87 A. 224, 
225. 

C HAR ITY. Subjectively, the sentiment or 
motive of 'benevolence and philanthropy ; the 
disposition to relieve the distressed. Objec
tively, alms-giving ; acts of benevolence ; re
lief, assistance, or services accorded to the 
needy without return. Also gifts for the pro
motion of philanthropic and humanitarian 
purposes. Jackson v. Phillips, 14 Allen 
C�fass.) 556 ; Vidal v. Girard, 2 How. 127, 11 
L. Ed. 205 ; Historical Soc. v. Academy of 
Science, 94 Mo. 459, 8 S.  W. 346. 

Charity, as used in the Massachusetts Sunday law, 
includes whatever proceeds from a sense of moral 
duty or a feeling of kindness and humanity, and 
i s  intended wholly for the purpose of the relief or 
comfort of another, and not for one's own benefit 
or pleasure. Doyle v. Railroad Co. , 118 Mass. 195, 
1W>', 19 Am. Rep. 431. 

. 

Charity, in its widest sense, denotes all the good 
affections men ought to bear towards each other ; 
in a restricted and common sense, relief of the poor. 
Morice v. Bishop of Durham, 9 Yes. 399. 

In its legal sense, the word includes not only 

�ifts for the benefit of the poor, but endowments 
for the advancement of learning, or institutions for 
the encouragement of science and art, and, it is 
said, for any other useful and public purpose. Ger
ke v. Purcell, 25 Ohio St. 243. It includes gifts to 
be applied for the benefit of an indefinite number 
of ·persons for the purpose of education, religious 
influence, or relief from disease, suffering, or con
straint, or for the erection or maintaining of pub
lic buildings, or otherwise lessening the burden of 
government. Jansen v. Godair, 127 N. E. 97, 100, 
292 Ill. 364 ; Peirce Y. AttwiII, 234 Mass. 389, 125. N. 
E. 609 ; In re Lawson's Estate, 264 Pa. 77, 107 

A. 376, 378 ; Noice v. Schnell, 101 N. J. Eq. 252, 
137 A. 582, 585, 52 A. L. R. 965 ; Buckley v. Monck 
(Mo. Sup.)  187 S. W. 31, 33. The term includes 
substantially any scheme to better the condi
tions of any considerable part of society, and in
cludes any gift, not inconsistent with the law, which 
tends to promote science or the education, enlight
enment, or the amelioration of the conditions of 
mankind, or which is for the public convenience; 
Wilson Y. First Nat. Bank, 164 Iowa, 402, 145 N. W. 
948, 952, Ann. Cas. 1916D, 481. 

" Charity" is a gift to a general public use which 
may extend to the rich as well as the poor.

' 
Ambl. 

651 ; Coggeshall Y. Pelton, 7 Johns. Ch, (N. Y.) 294, 
11 Am. Dec. 471 ; 1 Ph. Ch. 191 ; Perin v. Carey, 24 
How. 506, 16 L. Ed. 701 ; Bisp. Eq. § 124 ; Franklin 
v. Armfield, 2 Sneed (Tenn.) 305 ; Congregational 
Sunday School & Publishing Soc. v. Board of Re
view, 290 Ill. 108, 125 N. E. 7, 9 ;  Rhode Island Hos-

pita} Trust eo. v. \ Metcalf, 137 A. 875, 876, 48 R. I. 
411 ; Washington Loan & Trust Co. v. Hammond, 
278 F. 569, 573, 51 App. D. C. 260. 

Foreign . Charity 

One created or endowed in a state or coun
try foreign to that of the domicile of the ben
efactor. Taylor's Ex'rs v. Trustees of Bryn 
}\faur College, 34 N. J. Eg. 101. 

Public Charity 

In this phrase the word "public" is used, 
not in the sense that it must be executed 
openly and in public, but in the sense of 'be
ing so general and indefinite in its objects as 
to be deemed of common anil public benefit. 
Each individual immediately :Denefited may 
be private, and the charity may be d:\stributed 
in private and by a private hand. It is pub
lic and general in its scope and purpose, and 
becomes definite and private only after the 
individual objects have been selected. Salton
stall v. Sanders, 11 Allen (Mass.) 456. 

A "purely public charity" which the Legislature 
is authorized to exempt from taxation is a charity 
which is indiscriminately dispensed to some portion 
or group of the public withol;lt profit or gain to the 
donor, and two outstanding qualities are essential : 
First, that the ends accomplished are wholly benev
olent and are accomplished without profit or gain 
to itself through absolute gratuity ; and, second, 
that the beneficiaries must be saved from becoming 
burdens upon society and the state. City of San An
tonio Y. Santa Rosa Infirmary (Tex. Civ. App.) 249 
S. W. 498, 503 ; City of Ho.uston v. Scottish Rite 
Beney. Ass'n, ill Tex. 191, 230 S. W. 978, 981. 

A gift to be applied co.nsistently with existing 
laws for the benefit of an indefinite number of per
sons, by bringing their minds under the influence 
of education or religion, by relieving their bodies 
from disease, suffering, or constraint, or by assist
ing them to establish themselves in life, or by erect
ing and maintaining public buildings or works, or 
otherwise lessening the burdens of government 
Robinson v. Crutcher, 277 Mo. . .  1, 209 S. W. 104, 105 ; 
Bills v. Pease, 116 Me. 98, 100 A. 146, 147, L. R. A. 
1917D, 1060. See, also, Treadwell v. Beebe, 107 Kan. 
31, 190 P. 768, 771, 10 A. L. R. 1359 ; People v. Alpha Pi 
of Phi Kappa Sigma Educational Ass'n o.f Univer
sity o.f Chicago, 326 Ill. 573, 158 N. E. 213, 215, 54 A. 
L. R. 1376 ; Cummings Y. Dent (Mo.. Sup.) 189 S. W. 
1161 ; Central Pub. House of Reformed Church in 
United States v. Flury, 25 Ohio App. 214, 157 N. E. 
794, 796 ; Mason County Y. Hayswood Hospital o.f 
Maysville, 167 Ky. 17, 179 S. W. 1050, 1051 ; City o.f 
Dayton Y. Trustees of Speers Hospital, 165 Ky. 56, 
176 S.  W. 361, 363, L. R. A. 1917B, 779, Ann. Cas. 
1917B, 275 ; In re Allen's Will, 181 N. Y. S. 398, 419, 
111 Misc. 93 ; Barnes v. Providence Sanitarium 
(Tex. Civ. App.) 229 S. W. 588, 590 ; Ackerman v. 
It'ichter, 179 Ind. 392, 101 N. EI. 493, 496, 46 L. R. A. 
(N. S.) 221, Ann. Cas. 1915D, 1117 ; Averill v. Lewis, 
106 Conn. 582, 138 A. 815, 818. 

Pure Charity 

One which is entirely gratuitous, and which 
dispenses its benefits without any charge or 
pecuniary return whatever. See In re 
Keech's Estate (Sur.) 7 N. Y. Supp. 331 ; In 
re Lenox's Estate (Sur.) 9 N. Y. Supp. 895 ; 
Kentucky Female Orphan School v. Louis-



OHAltLEy 

Yille, 100 Ky. 470, 36 S. W. 921, 40 L. R. A. 
119. 

C HARLEY. A familiar nickname or substi
tute for "Oharles." Carroll v. State, 24 Okl. 
Cr. 2'6, 215 P. 797, 798. 

CHARRE O F  LEAD. A quantity consisting 
of 36 pigs of lead, each pig weighing about 
70 pounds. 

CHART. The word "chart," as used in the 
copyright law, does not include sheets of pa
per exhibiting tabulated or methodically ar
ranged information. Taylor v. Gilman (C. 
C.) 24 Fed. 632. 

CHARTA. 
I n  O ld English Law 

A charter or deed ; gn instrument written 
and sealed ; the formal evidence of convey
ances and contracts. Also any signal or 
token by which an estate was held. 

The term came to be applied, by way of eminen.ce, 
to such documents as proceeded from the sover
eign, granting liberties or privileges, and either 
where the recipient of the grant was the whole na
tion, as in the case of Magna. Charta, or a public 
body, or private individual, in which case it cor
responded to the modern word "charter." 

I n  the Civil Law 

Paper, suitable for the inscription of docu
ments or books ; hence, any instrument or 
writing. See Dig. 32, 52, 6 ;  Nov. 44, 2. 

In General 
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firmation by the kings, despite their supposed 
inviolability. This justifies the remark of 
recent historians as to the great charter that 
"this theoretical sanctity and this practical 
insecurity are shared with 'the Great Charter 
of Liberties' by the Charter of the Forest 
which was issued in 1217." 1 Poll. & Maitl. 
158. It is as'serted with great positiveness by 
lnderwick that no forest charter was ever 
granted by King John, 'but that Henry III. is
sued the charter of 1217 (which he puts in the 
third year of the reign, which, however, only 
commenced Oct. 28, 1216), in pursuance of 
the promises of his father ; and Lord Coke, 
referring to it as a charter on Which the lives 
and liberties of the woodland population de
pended, says that it was confirmed at least 
thirty times between the death of John and 
that of Henry V. ; 4 Co. lnst. 303. 

Webster, under the title Magna Charta, 
says that the name is applied to the charter 
granted in the 9th Hen. III. and confirmed by 
Edw. I. Prof. ilaitland, in speaking of 
Magna Carta, refers to "the sister-charter 
which defined the ;forest law" as one of the 
four documents which, at the death of Henry 
III., comprised the written law of England. 
1 Soc. England 410. Edward I. in 1297 con
firmed "the charter made by the common con
sent of all the realm in the time of Henry III. 
to be kept in every point without breach." 
Inderwick, King's Peace 160 ; Stubb's Char
ters 486. The Century Dictionary refers to 
this latter charter of Edw. 1. as the Cnarter 
of the Forest ; but it was, as already shown, 
only a confirmation of it, and a comparison 
of the authorities leaves little if any doubt 

-Charta Com munis. In old English law. An that the date was as above stated and the 
indenture ; a common or mutual charter or history as here given. Its provisions may be 
deed ; one containing mutual covenants, or found in Stub'b's Charters and they are sum
involving mutuality of obligation ; 'One to marized by Inderwick, in his work above cit
which both parties might have occasion to ed. 
refer, tQ establish their respective rights. 
Bract. fols. 33b, 34. 

-Charta cyrograp,hata (or chyrographata) . In 
old English law. A chirographed charter ; a 
charter executed in two parts, and cut 
through the middle, (sC'inditur per medium,) 
where the word "cyrograpnum," or "chiro
graph'ltm," was written in large letters. 
Bract. fol. 34 ; Fleta, lib. 3, c. 14, § 3. See 
Chirograph. 

-Charta de foresta. A collection of the laws 
of the forest, made in the 9th Hen. III. and 
said to have been originally a part of Magna 
Oharta. 

The charta de toresta was called the Great 
Charter of the woodland population, nobles, 
barons, freemen, /and slaves, loyally granted 
by Henry III. early in his reign (A. D. 1217). 
Illderwick, King's Peace 159 ; Stubb's Char
ters 847. There is a difference of opinion as 
to the originaZ charter of the forest similar 
to that which exists respecting tlle true and 
original :Magna Carta (q • .  1).), and for the same 
reason, viz., that bQth required repeated con .. 

-Charta de una parte. A deed�poll ; a deed 
of one part. Formerly used to distingui�h a 

"deed pol�that is, an agreement made by one 
'party only-from a deed inter partes. Go. 
Litt. 229. 

-.Charta partita. (Literally, a deed divided.) 
A charter-party. 3 Kent, Comm. 201. 

Charta de non  ente non valet. A deed of a 
thing not in being is not valid. Co. Litt. 36. 

Charta non est n isi vestimentum d'onation is. A 
deed is nothing else than the vestment of a 
gift. Co. Litt. 36. 

CHARTI£ L I BERTATUM. The charters 
(grants) of liberties. These are Magna Ohat"ta 
and Charta d.� Fore8ta. 

Chartarum super fidem, mortuis testibus, ad 
patriam de necessltudine recurrendum est. Co. 
Litt. 36. The witnesses being dead, the truth 
of charters must of necessity be referred to 
the country, i. e., a jury. 



315 

C HARTE. Fr. A chart, or plan, which 
mariners use at sea. 

CHARTE-PART I E. Fr. In French marine 
law. A charter-party. 

CHARTEL. A variant of "cartel" (q. v.). 

I n  General 

-Charter of pardon. In English law. An in
strument under the great seal, by which a par
don is granted to a man for a felony or other 
offense. 

-Charter of the forest. See Charta de for-
C HARTER, v. In mercantile law. To hire esta. 
or lease a vessel for a voyage. Thus, a 

'
''char-

tered" is distinguished from a "seeking" ship. -Cha.rter rolls. Ancient English records of 

7 East, 24. royal charters, granted between the years 

CHARTER, n. An instrument emanating 
from the sovereign power, in the nature of a 
grant, either to the whole nation, or to a 
class or portion ()f the people, or to a colony 
or dependency, and assuring to them certain 
rights, liberties, or powers. Such was the 
" Great Charter" or "Magna Oharta," and 
such also were the charters granted to cer
tain of the English colonies in America. See 
Story, Const. § 161 ; 1 Bla. Comm. 108. 

A charter differs from a constitution, in that the 

former is granted by the sovereign, while the lat
ter is established by the people themselves. 

An act of a legislature creating a corpora
tion, or creating and defining the franchise 
of a corporation. Baker v. Smith, 41 R. I. 
17, 102 A. 721, 723 ; Merrick v. Van Sant
voord, 34 N. Y. 214 ; Bent v. Underdown, 156 
Ind. 516, 60 N. E. 307 ; Morris & E. R. Co. v. 
Com'rs, 37 N. J. Law, 237. 

Also a corporation's constitution or organic 
law ; Schultz v:. City of Phcenix, 18 Ariz. 35, 
156 P. 75, 16 ; C. J. Kubach Co. v. McGuire, 
199 Cal. 215, 248 P. 67-6, 67'i ; that is to say, 
the articles of incorporation taken in connec
tion with the law under which the corpora
tion was organized ; Chicago Open Board of 
Trade v. Bldg. 00., 136 Ill. App. 606 ; Bent
ler v. Cincinnati, O. & E. Ry. Co.,  180 Ky. 497, 
203 S. W. 199, 201, L. R. A. 1918E, 315 ; Fitz
gerald v. City of Cleveland, 88 Ohio St. 338, 
103 N. E. 512, 513, Ann. Cas. 1915B, 106 ; 
In re Hanson's Estate, 38 S. D. 1, 159 N. W. 
3'99, 400. The authority by virtue of which an 
organized body acts. Ryan v. Witt (Tex. Civ. 
App.) 173 S. W. 952, 959. 

In Old English Law 

A deed or other written instrument under 
seal ; a conveyance, covenant, or contract. 
Cowell ; Spelman ; Co. Litt. 6 ;  1 Co. 1 ;  F. 
�Ioore 687. 

I n Old Scotch Law 

A disposition made by a superior to his vas
sal, for something to be performed or paid by 
him. 1 Forb. Inst. pt. 2, b. 2, c. 1, tit. 1. A 
writing which contains the grant or trans
mission of the feudal right to the vassal. 
FJrsk. Inst. 2, '3, 19. 

Blank Charter 

A document given to the agents of the 
crown in the reign of Richard II, with pow
er to fill up as they pleased. 

1199 and 1516. 

CHARTER-HO USE. Formerly a convent of 
Carthusian monks in London ; now a college 
founued and endowed by Thomas Sutton. 
The governors of the charter-house are a cor
poration aggregate without a head, president, 
or superior, all the members being of equal 
authority. 3 Steph. Comm. (7th Ed.) 14, 97. 

CHARTER-LAND.  In English law. Other
wise called "book-land." Property held by 
deed under certain rents and free services. 
It, in effect, differs nothing from the free 
socage lands, and hence have arisen most of 
the freehold tenants, who hold of particular 
manors, and owe suit and service to the same. 
2 Bl. Comm. 90. 

C H ARTER-PARTY. A contract by which an 
entire ship, or some prindpal part thereof, is 
let to a merchant for the conveyance of goods 
on a determined voyage to one or more places. 
The Harvey and Henry, Sf) F. 65.6, 30 C. C. A. 
330 ; The New York (D. C.) 93 F. 497 ; Vande
water v. The Yankee Blade, 28 Fed. Cas. 980 ; 
Spring v. Gray, 6 Pet. 151, 8 L. Ed. 3,52 ; Fish 
v. Sullivan, 40 La. Ann. 193, 3 So. 730 ; Drink
water v. The Spartan, 7 Fed. Cas. 1085. A 
contract of affreightment in writing, tby which 
the owner of a ship lets the whole or a part 
of her to a merchant, for the conveyance of 
goods on a particular voyage, in considera
tion of the payment of freight. 3 Kent, 
Comm. 201. 

A written agreement, not usually under seal, by 
which a ship-owner lets an entire ship" or a part 
of it, to a merchant for the conveyance of goods, 
binding himself to transport them to a particular 
place for a sum of money which the merchant un
dertakes to pay as freight for their carriage. Maude 
& P. Mer. Shipp. 227 ; Parker v. Washington Tug 
& Barge Co., 85 Wash. 575, 148 P. 896, 898. 

The contract by which a ship is let is termed a 
"charter-party." By it the owner may either let 
the capacity or burden of the ship, continuing the 
employment of the owner's master, crew, and equip
ments, or may 

'
surrender the entire ship to the 

charterer, who then provides them himself. The 
master or part owner may be a charterer. Civil 
Code Cal. § 1959 ; Civil Code Dak. § 1127. 

" A  charter party may be a contract for the lease 
of the vessel, or for a special service to be rendered 
by the owner of the vesse1. Where, as is very fre
quently the case, the shipowner undertakes to car
ry a cargo, to be. provided by the charterer, on a 
designated voyage, the arrangement is * * ,., a 
mere contract of affreightment." United States v. 
Hvcslef, 35 S. Ct. 459, 460, 237 U. S. 1, 59 L. Ed. 813, 
Ann. Cas. 1916A, 286. 



CHAltTEltED SHIP 

C HARTERED SH I P  • .A ship hired or freight
ed ; a ship which is the subject-matter of a 
charter-party. 

C HARTERER. In mercantile law. One who 
charters (i. 6., hires or engages) a vessel .for a 
voyage ; a freighter. 2 Steph. Comm. 184 ; 
3 Kent, Comm. 137 ; Turner v. Cross, 83 Tex. 
218, 18 S. W. '578, 15 L. R. A. 262. 

CHART I S  REDDEND I'S. (For returning the 
charters.) An ancient writ which lay against 
one who had charters of feoffment intrusted 
to his keeping and refused to deliver them. 
Reg. Orig. 159. 

C H ARTO PHYLAX. In old Euro,pean law. 
A keeper of records or public instruments ; a 
chartulary ; a registrar. Spelman. 

' CHARUE. In old English law. A plow. 
Bestes aes oharuesj beasts of the plow. 

C HASE. The liberty or franchi�e of hunting, 
one's self, and keeping protected against all 
other persons, beasts of the chase within a 
specified district, without regard to the own
ership of the land. 2 Bl. Comm. 414--416. 

A privileged place for the preservation of 
deer and beasts of the forest, of a middle 
nature between a forest and a park. It is 
commonly less than a forest, and not endow
ed with so many liberties, as officers, laws, 
courts ; and yet it is of larger compass than 
a park, having more officers and game than 
a park. Every forest is a chase, 'but every 
chase is not a forest. It differs from a park 
in that it is not inclosed, yet it must have 
certain metes and bounds, but it may be in 
other men's grounds, as well as in one's own. 
Manwood, 49 ; Terrnes de Za Ley. 

The act of acquiring possession of animals 
!m',OJ fUJ,turce by force, cunning, or address. 

Co'mmon Chase 

In old English law. A place where all alike 
were entitled to hunt wild animals. 

CHASSIS. As applied to a motor car, the 
rectangular metal framework, as distinguish
ed from its body and seats, but including its 
accessories for propulsion, as the tanks, mo
tor, etc., and general running gear. Kansas 
City Automobile School Co. v. Holcker-Elberg 
Mfg. Co. (Mo. App.) 182 S. W. 759, 761. 

CHASTE. Never voluntarily having had un
lawful sexual intercourse. Marchand v. 
State, 113 Neb. 87, 201 N. W. 890, 891. 

In the seduction statutes it means actual virtue 
in conduct and principle. One who falls from vir
tue and afterwards reforms is chaste within the 

' meaning of the statutes. Wood v. State, 48 Ga. 288, 
15 Am. Rep. �64 ; Andre v. state, 5 Iowa, 389, 68 
Am. Dec. 708 ; Carpenter v. People, 8 Barb. (N. 
Y.) 603 ; Boyce v. People, 55 N. Y. 644 ; Wilson v. 
State, 73 Ala. 527 ; People v. Weinstock, 140 N. Y. 
S. 453, 406, 27 N. Y., Cr. R. 63. 
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CHASTE CHARACTER. Denoting purity of 
mind and innocence of heart ;-not limited 
merely to unlawful sexual intercourse. State 
v. "Tilcoxen, 200 Iowa, 1250, 206 N. W. 260, 
261. 

This term, as used in statutes, means actual per
sonal virtue, and not reputation or good name. It 
may include the character of one who was formerly 
unchaste but is reformed. Kenyon v. People, 26 N. 

Y. 203, 84 Am. Dec. 177 ; Boak v. State, 5 Iowa, 430 ; 
People v. Nelson, 153 N. Y. 90, 46 N. E. 1040, 60 Am. 
St. Rep .  592 ; People v. Mills, 94 Mich. 630, 54 N . 
W. 488. 

CHAST ITY. Purity ; continence. That vir
tue which prevents the unlawful intercourf'e 
of the sexes. Also the state of purity or 
abstinence from unlawful sexual connection. 
People v. Brown, 71 Hun, 601, 24 N. Y. S.  
1111 ; People v. Kehoe, 123 Cal. 224, 55 P. 
911, 69 Am. St. Rep. 52 ; State v. Carron, IS 
Iowa, 375, 87 Am. Dec. 401. 

"Chastity" mea,ns actual personal virtue and char
acter, and not a mere external reputation for chas
tity. People v. Weinstock, 140 N. Y. S. 453, 457, 27 
N. Y. Cr. R. 53. See Chaste. 

CHATTEL. An article of personal property ; 
any species of property not amounting to a 
freehold or fee in land. People v. Holbrook, 
13 Johns. (N. Y.) 94 ; Hornblower v. Proud, 
2 Barn. & Ald. 33,5 ;' State v. Bartlett, 55 Me. 
211 ; State v. Brown, 9 Baxt. (Terin.) 54, 40 
Am. Rep. 81 ; Bowyer v. Beardon, 116 Tex. 
337, 291 S. W. 219, 222 ; Curington v. State, 
80 Fla. 494, 86 So. 344, 345 ; U. S. , V. SiS'CllO 
(C. C. A.) 270 F. 958, 961. 

A thing personal and movable. Castle v. 
Castle (C. C. A.) 2,67 F. 521, 522. 

The term has been held to include growing crops ; 
West Springfield Trust Co. v. Hinckley, 258 Mass. 
157, 154 N. E. 580, 582 ; Power Mercantile Co. v. 
Moore Mercantile Co., 55 Mont. 401, 177 P. 406, 407, 
McRight v. Farned, 14 Ala. App. 445, 70 So. 297, 298 ; 
municipal bonds ; KOornegay v. City of Goldsboro, 
180 N. C.  441, 105 S. E. 187, 193 ; and bank bills, bank 
notes, coin, money, mortgages, shares of stock, and 
negotiable instruments ; Gockstetter v. Williams
(D. C.) 9 F.(2d) 928, 930 ;  as well as chOoses in action 
generally ; Sharp v. Cincinnati, N. O. & T. P. Ry. 
Co., 133 Tenn. 1, 179 S. W. 375, 376, Ann. Cas. 1917C, 

1212. For a decision to the contrary as regards 
choses in action, including shares of stock, see Vi
dal v. South American Securities Co. (C. C. A.) 276 
F. 855, 868. See, also, Bachmann-Bechtel Brewing 
Co. v. Gehl, 139 N. Y. S. 807, 810, 154 App. Div. 849 
(liquor tax certificate) ; Carrollton Monument Co. 
v. Geary, 240 S. W. 506, 507, 210 Mo. App. 45 (granite 
monument for a lot in a cemetery). 

The name given to things which in law are 
deemed personal property. Chattels are di
vided into chattels real and chattels person
al ; chattels real being . interestS' in land 
which devolve after the manner of personal 
estate, as leaseholds. As opposed to free
holds, they are regarded as personal estate. 
But, as being interests in real estate, they 
are called "chattels real," to distinguish them 



317 

from movables, which are called "chattels per
sonal." Mozley & Whitley . . 

Chattels personal are movables only ; chat
tels real are such as savor only of the realty. 
Putnam v. Westcott, 19 Johns. (N. Y.) 73 ; 
Hawkins v. Trust Co. (C. C.) 79 Fed. 50 ; In
surance Co. v. Haven, 95 U . .s. 251, 24 L. Ed. 
473 ; Knapp v. Jones, 148 Ill. 375, 32 N. E. 
382. 

The term "chattels" is a more comprehen
sive one than "goods," as it includes animate 
as well as inanimate property. 2 Chit. BI. 
Comm. 383, note. In a devise, however, they 
may be of the same import. Shep. Touch. 447 ; 
2 Fonbl. Eq. 335. 

-Ch(!.ttel interest. An interest in corporeal 
hereditaments less than a freehold. 2 Kent, 
Comm. 342. 

-Personal chattels. Things movable which 
may be annexed to or attendant on the person 
of the owner, and carried about with him 
from one part of the world to another. 2 Bl. 
Comm. 387 ; 2 Kent, 340 ; Co. Litt. 48 a ; 4 Co. 
6 ;  In re Gay, 5 Mass. 419 ; Brewster v. Hill, 
1 N. H. 350. 

-Real chattels. Such as concern, or savor of, 
the realty, such as leasehold estates ; inter
�sts issuing out of, or annexed to, real es
tate ; such chattel interests as devolve after 
the manner of realty. 2 Bl. Comm. 386 ; 
Brown v. Beecher, 120 Pa. 590, 15 A. 608 ;' 

State v. Welch, 16 Okl. Or. 485, 18L.1: P. 786, 
787 ; Chicago Auditorium Ass'n v. Willing 
(C. C. A.) 20 F.(2d) 837, 840 ; First Nat. Bank 
v. Brashear, 200 Cal. 389, 253 P. 143, 145 ; In 
re Dalton's Estate, 183 Iowa, 1013, 168 N. W. 
332, 334. 

C HATTEL MO RTGAGE. An instrument of 
sale of personalty conveying the title of the 
property to the mortgagee with terms of de
feasance ; and, if the terms of redemption are 
not complied with, then, at common law, the 
title becomes absolute in the mortgagee. 
Means v. Montgomery (C. C.) 23 F. 421 ; Stew
art v. Slater, 6 Duer (N. Y.) 99 ; In re Packard 
Press (C. C. A.) 5 F.(2d) 633, 635. A bill of 
sale with a defeasance dause incorporated in 
it. Monongahela Ins. Co. v. Batson, 111 Ark. 
167, 163 S. W. 510, 511 ; Bank of Dillon v. 
Murchison (C. C. A.) 213 F'. 147, 151 ; Maynard 
v. Shaw, 246 Pa. 330, 92 A. 204, 205. Com
pare 

'
Owens v. Bridges, 13 Ga. App. 419, 79 

S. E. 225, involving a stipulation for a re
conveyance of the property rather than a de
feasance clause. 

A transfer of personal property· as security 
for a debt or obligation in such form that, 
upon failure of the mortgagor to comply with 
the terms of the contract, the title to the prop
erty will be in the mortgagee. Thomas, 
Mortg. 427. 

. 

A conditional sale of a chattel as security 
for the payment of a debt or the performance 
of some other obligation. Jones, Chat. Mortg. 
§ 1. Alferitz v. Ingalls (C. C.) 83 F. 964 ; 
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People v. Remington, 59 Hun, 282, 12 N. Y. S. 
824, 14 N. Y. S. 98 ; Allen v. Steiger, 17 Colo. 
552, 31 P. 226 ; Adler, Salzman & Adler v. 
Ammerman Furniture Co., 100 Conn. 223, 123 
A. 268, 269 ; In re Ulrop-Huff Co. (D. O.) 9 
F.(2d) 922, 923. 

An instrument giving a lien on personal 
property as security for a debt or the per
formance of some obligation. Davis v. Cald
well, 37 N. D. 1, 163 N. W. 275, 277 ; Stoddard 
v. Ploeger, 42 Idaho, 688, 247 P. 791, 793 ; 
Anglo-American Mill Co. v. First Nat. Bank, 
76 Colo. 57, 230 P. 118, 120. 

An absolute pledge, to become an absolute inter
est if not redeemed at a fixed time. Cortelyou v. 
Lansing, 2 Caines, Cas. (N. Y.) 200, per Kent, Ch. 

A pledge is distinguished from a chattel mort
gage by the fact that in a mortgage, the title is 
transferred ; in a pledge, the possession. Jones, 
Mortg. § 4 ;  Clanton Bank v. Robinson, 195 Ala. 194, 
70 So. 270 ; Security Trust Co. v. Edwards, 90 N. 
J. ;Law, 558, 101 A. 384, 385, L. R. A. 1917F, 273 ; 
In re German Publication Soc. (D. C. ) 289 F. 509 ; 
oJ. H. & C. K. Eagle v. Kunkle, 278 Pa. 190, 122 A. 
276, 278 ; Conner v. Carpenter, 28 Vt. 237 ; Day v. 
Swift, 48 Me. 368 ; McCoy v. Lassiter, 95 N. C. 91 ; 
Wright v. Ross, 36 Cal. 414 ; Thurber v. Oliver (C. 
C.) 26 F. 224 ; Thompson v. Dolliver, 132 Mass. 103 ; 
Lobban v. Garnett, 9 Dana (Ky.) 389. 

The material distinction between a p'ledge and a 
mortgage of chattels is that a mortgage is a con

veyance of the legal title upon condition, and it be
comes absolute in law if not redeemed by a given 
time ; a pledge is a deposit of goods, redeemable 
on certain terms, either with or without a fixed 
period for redemption. In pledge, the general prop
erty does not pass, ' as in the case of mortgage, and 
the pawnee has only a special property in the thing 
dep'osited. The pawne·e must choose between two 
remedies,-a bill in chancery for a judicial sale 
under a decree of foreclosure, or a sale without 
judicial process, on the refusal of the debtor to re
deem, after reasonable notice to do so. Evans v. 
Darlington, 5 Blackf. (Ind.) 320. 

In a conditiona,Z saZe the purchaser has merely a 
right to purchase, and no debt or obligation exists 
on the part of the vendor ; this distinguishes such 

a sale from a mortgage. Weathersly v. Weathers
ly; 40 Miss. 462, 90 Am. Dec. 344 ; Gomez v. Kamp

ing, 4 Daly (N. Y.) 77. And see Willys-Overland 
Co. of California v. Chapman (Tex. Civ. App.) 206 
S. W. 978, 981 ; Young v. Phillips, 203 Mich. 566, 169 

N. W. 822. 

CHAUD-M ED LEY. A homicide committed in 
the heat of an affray and while under the in
fluence of passion ; it is thus distinguished 
from chance-medley, which is the killing of 
a man in a casual affray in self -defense. 4 
Bl. Comm. 184. It has been said, however, 
that the distinction is of no great importance. 
See 1 Russ. Crimes, 660. 

CHAU FFEUR. Defined by the New York 
Motor Vehicle (Highway) Law as anyone op
erating or driving a motor vehicle as an em
ployee or for hire. People v. Fulton, 96 Misc. 
663, 162 N. Y. S. 125, 126 ; People ex "reI. 
McCaul v. Loughrey (Sp. Sess.) 159 N. Y. S. 
990. 

Statutes elsewhere contain substantially similar 
definitions. See Burns' Ann. St. Ind. 1926, § 10084 ; 
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Ky. St. § 2739g-1(c) ; Acts Tex. 35th Leg. c. 207, § 25 
(Vernon's Ann. Pen. Code art. 813. See, also, Amer
ican Automobile Ins. Co. v. Struwe (Teoc. Civ. App.) 
218 S. W. 534, 537. 

CHAUMPERT. A kind of tenure mentioned 
in a patent of 35 Edw. III. Cowell ; Blount. 

CHAUNTRY RENTS. ' Money paid to the 
crown by the servants or purchasers of chaun-
try-lands. See Chantry. 

' 

CH EAT, v. To defraud. State v. Mastin, 277 
Mo. 495, 211 S. W. 15, 18. It necessarily im
plies a fraudulent intent. Clolinger v. Calla
han, 204 Ky. 33, 263 S. W. 700, 702. 

The words "cheat and defraud" usually 
mean to induce a person to part with the pos
session of property by reason of intentionally 
false representations relied and acted upon 
by such person to his harm. Antonio Pepe 
Co. v. Apuzzo, 98 Conn. 807, 120 A. 681, 682 ; 
Cheek v. State, 14 Ga. App. 536, 81 S. E. 586. 
They include not only the crime of false pre
tenses, but also all civil frauds. Hinshaw 
v. State, 188 Ind. 147, 122 N. E. 418, 419. 

CH EAT, n. Swindling ; defrauding. "De
ceitful practices in defrauding or eniLeavoring 
to defraud another of his known right, by 
some wilZfuZ iLevice, contrary to the plain 
rules of common honesty." Hawk. P. C. b. 2, 
c. 23, § 1. "The fraudulent obtaining the 
property of another by any deceitful and ille
gal practice or token (short of felony) which 
affects or may affect the public." Steph. 
Crim. Law, 93. 

Cheats, punishable at common law, are 
such cheats (not amounting to felony) as are 
effected by deceitful or illegal symbols or 
tokens which may affect · the public at large, 
and against which common prudence could 
not have guarded. 2 Whart. Crim. Law, § 
1116 ; 2 East, P. C. 818 ; People v. Babcock, 7 
.Johns. (N. Y.) 201, 5 Am. Dec. 256 ; Von 
Mumm v. Frash (C. C.) 56 F. 836 ; State v. 
Parker, 43 N. H. 85. 

CHEATERS, or ESCH EATORS, were officers 
appointed to look after the king's escheats, a 
duty which gave them great opportunities of 
fraud and oppression, and in consequence 
many complaints were made of their miscon
duct. Hence it seems that a cheater came to 
signify a f·raudulent person, and thence the 
verb to chea.t was derived. Wharton. 

CHEC K, v. To control or restrain ; to hold 
within bounds. To verify or audit ; to veri
fy, guard, or examine the work of another. 
Marsh v. State, 125 Ark. 282, 188 S. W. 815, 
816 ; State v. Hearn, 115 Ohio St. 340, 154 N. 
E. 244, 245. Particularly used with reference 
to the control or supervision of one depart
men�, bureau, office, or person ov�r another. 

-Check-off· system. In mining, a system 
whereby the mine operator retains certain 
sums from the miners' wages and pays the 
sums retained to the miners' union for a par-
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ticular purpose, such as the purchase of food 
to advance efforts to unionize and destroy 
competition of mines in another state. Bor
derland Coal Corporation v. International 
Organization of United Mine Workers of Am
erica (D. C.) 275 F. 871, 873. 

-Check-roll. In English law. A list or book, 
containing the names of such as are attend
ants on, or in the pay of, the queen or other 
great personages, as their household serv
ants. 

CHECK, n. A commercial device intended to 
be used 'as a temporary expedient for actual 
money, and generally designed for immediate 
payment, and not for circulation. Kennedy v. 
Jones, 140 Ga. 302, 78 S. E. 1069, 1070, Ann. 
Cas. 1914D, 355 ; In re Brown, 2 Sto. 502, 
Fed. Cas. No. 1,985 ; Merchants' Nat. Bank 
v. Bank, 10 Wall. 647, 19 L. Ed. 1008 ; Wood 
River Bank v. Bank, 36 Neb. 744, 55 N. W. 
239. 

An order on a bank for the payment of mon
ey. Glennan v. Rochester Trust &. Safe De
posit Co., 209 N. Y. 12, 102 N. E. 537, 539, 52 
L. R. A. (N. S.) 302, Ann. Cas. 191511., 441 ; 
State v. Jackson, 163 La. 34, 111 So. 486. 

A draft or order upon a bank or banking
house, purporting to be drawn upon a deposit 
of funds, for the payment at all events of a 
certain sum of money to a certain person 
t)1erein named, or to him or his order, or to 
bearer, and payable instantly on demand. 2 
Daniel, Neg. Inst. § 1566 ; Bank v. Patton, 
109 Ill. 484 ; Douglass v. Wilkeson, 6 Wend. 
(N. Y.) 643 ; Thompson v. State, 49 Ala. 18 ; 
Bank v. Wheaton, 4 R. I. 33 ; Metropolitan 
Loan Co. v. Reeves (Tex. Civ. App.) 236 s. W. 
762. 

Defined by the Negotiable Instruments Act as a 
bill of eocchange drawn on a bank payable on de
mand. Commercial & Savings Bank Co. of Bella
fontaine, OhiO', v. Citizens' Nat. Bank O'f Franklin, 
68 Ind. Ap'p, 417, 120 N. E. 670, 674 ; Casper v. 
Kuhne, 140 N. Y. S. 86, 87, 79 Misc. ill ; Bell-Way· 
land Co. v. Bank of Sugden, 95 Okl. 67, 218 P. 705, 
706. But see Merchants' & Planters' Bank of Cam
den v. New First Nat. Bank of CO'lumbus, Ohio, 
116 Ark. 1, 170 S. W� 852, 854, Ann. Cas. 1917A, 944. 

.A. check differs from an ordinary bill of exchange 
in the following 'particulars : (1) It is drawn on a 
bank O'r bankers, and is payable immediately on 
presentment, without any days O'f grace. (2) It is 
payable immediately on presentment, and no ac
ceptance as distinct from payment is required. (3) 
By its terms it is  supposed to be drawn UP<)ll a 
previous deposit of funds, and is an absolute appro
priation of so much money in the hanfis of the bank
ers to the hO'lder of the check, to' remain there un· 
til called for, ,and cannot after notice be withdrawn 
by the drawer. Merchants' Na.t. Bank v. State Nat. 
Bank, 10 Wall. 647, 19 L. Ed. 1008 ; In re Brown, 4 
Fed. Cas. 342 ; People v. Compton, 123 Cal. 403, 56 
P. 44. 

The term "check," within the ordinary meaning 
of that term, includes "draft," the O'nly distinction 
being that in a draft the drawer is a bank, while 
in the ordinary check the drawer is an individual. 
Leach v. Mechanics' Say. Bank, 2U · N. W. 506, 508, 

202 ' Iowa, . 899, 50 A. L. R. 388. 
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-Check-book. A book containing blank checks 
on a particular bank or banker, with an inner 
margin, called a "stub," on which to note the 
numoer of each check, its amount and date, 
and the payee's name, and a memorandum of 
the balance in bank. 

-Cashier's check. One issued by an author
ized officer of a bank directed to another per
son, evidencing that the payee is authorized 
to demand and receive upon presentation from 
the bank the amount of money represented by 
the check. State v. Tyler County State Bank 
(Tex. Com. App.) 277 S. W. 625, 627, 42 A. L. 
R. 1347. A form of a check by which the 
bank lends its credit to the purchaser of the 
check, the purpose being to make it available 
for immediate use in banking circles. Duke 
v. Johnson, 127 Wash. 601, 221 P. 321, 322. 
A bill of exchange drawn by a bank upon it
self, and accepted by the act of issuance. An
derson v. Bank of Tupelo, 135 Miss. 351, 100 
So. 179 ; Montana-Wyoming Ass'n of Or edit 
Men v. Commercial Nat. Bank of Miles Oity, 
80 Mont. 174, 259 P. 1060, 1061 ; Walker v. 
Sellers, 201 Ala. 189, 77 So. 715. In its legal 
effect, it is. the same as a certificate of de
posit, certified check or draft. Middlekauff' v. 
State Banking Board, 111 Tex. 561, 242 S. W. 
442, 443 ; Lummus Ootton Gin 00. v . .  Walker, 
195 Ala. 552, 70 So. 754, 756 ; Montana-Wyo
ming Ass'n of Credit Men v. Commercial Nat. 
Bank of Miles Oity, 80 Mont. 174, 259 P. 
1060, 1061. 

-Crossed check. A check crossed with two 
lines, between which are either the name of a 
bank or the words "and company," in full or 
abbreviated. In . the former case, the .banker 
on whom it is drawn must not pay the money 
for the check to any other than the banker 
named ; in the latter case, he must not pay it 
to any other than a banker. 2 Steph. Oomm. 
118, note c. And see 7 Exch. 389 ; [1903] A. 
O. 240 ; Farmers' Bank v. Johnson, King & 
Co., 134 Ga. 486, 68 S. E. 85, 30 L. R. A. (N. 
S.) 697, 137 Am. St. Rep. 242. 

-Forged check. A check on which the mak
er's name is forged-not one which has forg-

. ed indorsements. Kleinman v. Chase Nat. 
Bank of City of New York, 124 Misc. 173, 20.7 
N. Y. S. 191, 193. See, also, International Un
ion Bank v. National Surety 00., 245 N. Y. 
368, 157 N. E. 269, 270. A check which is cre
ated as a result of a criminal act of forgery. 
Samples v. Milton Oounty Bank, 34 Ga. App. 
248, 129 S. E. 170. 

-Memorandu m cheok. A check given 'by a 
borrower to a lender, for the amount of a 
short loan, with the 1lllderstanding that it is 
not to be presented at the bank, but will be 
redeemed by the maker himself when the loan 
falls due. This understanding is evidenced by 
writing the word "Mem." on the check. This 
is not unusual among merchants. See U. S.  
v.  Isham, 17 Wall. 502, 21 L.  Ed.  728 ; Turn
bull v. Osborne, 12 Abb. Prac. (N. S.) (N. Y.) 

OHIOANE 

202 ; Franklin Bank v. Freeman, 16 Pick. 
(Mass.) 539 ; Dykers v. Bank, 11 Paige (N. Y.) 
�12 ; Story, Pro Notes § 499. 

CH E.CI<ER. The old Scotch form of ex
chequer. 

CH ECKERBO·A.RD SYSTEM. This term, 
with reference to entries on lands, means one 
entry built on another, and a third on the 
second. Sequatchie & South 'Pittsburg Coal 
& Iron CO . . V. Tennessee Coal, Iron & R. Co., 
131 Tenn. 221, 174 S. W. 1122. 

C H EF E. In AnglO-Norman law. Were or 
weregild ; the price of the head or person, 
(capitis pretium.) 

C H EM E,RAGE. In old French law. The 
privilege or prerogative of the eldest. A pro
vincial term derived from chemier, (q. v.) 
Guyot, Inst. 

C H EM I ER.. In old French law. The eldest 
born. A term used in Poitou and other places. 
Guyot, Inst. 

C H E M I Ni. Fr. The road wherein every man 
goes ; the king's highway. Called in law 
Latin via regia,. Termes de la Ley ; Oowell ; 
Spelman, Gloss. 

CH E:M IS. In old Scotch law. A chief dwell
ing or mansion house. 

CH EQUE. A variant of check (q. v.). 

C H EBO I<EE NAT I ON:. One of the civilized 
Indian tribes. See Indians ; Indian Tribe. 

CH EVAGE. A sum of money paid by vil
leins to their lords in acknowledgment of 
their bondage. 

It was exacted for permission to marry, and also 
permission to remain without the dominion of the 
lord. When paid to the king, it was called ,subjec
tion. Termes de la Ley; Co. Litt. 140 a; Spelman, 
Gloss. 

Ohevage seems also to have been used for 
a sum of money yearly given to a man of 
power for his countena,nce and protection as 
a chief or leader. Termes de la Ley ; Oowell . 

CH EVANTIA. In old records. A loan or 
advance of money upon credit. Cowell. 

C H EV I SA N·CE. An agreement or compbsi
tion ; an end or order set down between a 
creditor or debtor ; an indirect gain in point 
of usury, etc. ; also an unlawful bargain or 
contract. Wharton. 

CH EV I T lfE. In old records. Pieces of 
ground, or heads at the end of plowed lands. 
Oowell. 

C H EZE:. A homestead or homesfall which is 
accessory to a house. 

C H I  CAN E. Swindling ; shrewd cunning. 
The use of tricks and artifice. 
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C H I CI{ASAW N ATI O N. One of the civilized CH I E F  LORD. The immediate lord of the 
Indian tribes. See Indians ; Indian Tribe. fee, to whom the tenants were directly ' and 

CH I EF R I E. In feudal law. A small rent 
personally responsible. Burton, R. P. 317. 

paid to the lord paramount. CH I EF MAG I STRATE.
' 

The head of the 
executive department of government of a na
tion, state, or municipal corporation. McIn
tire v. Ward, 3 Yeates (Pa.) 424. 

CH I EF. One who is put above the rest. 
Principal ; leading ; head ; eminent in pow
er or importance ;  the best or most important 

C H I EF PLEDG E. The borsholder, or chief of 

is a declaration for the borough. Spelman. 
or valuable of ,several. 

Declaration in chief 
the principal cause of 
419. 

actiDn. 1 Tidd, Pro 

Emamination in chief is the first exami
nation of a witness by the party who pro
duces him. 1 Greenl. Ev. § 445. 

Tenant in C'hief was one who held directly 
of the king. 1 Washb. R. P. *19. See "Chief, 
tenant in," infra. 

CH I EF BAHON. The presiding judge of the 
English court of exchequer ; answering to 
the chief justice of other courts. 3 BI. Comm. 
44 ; 3 Steph. Comm. 401. 

C H I EF C LERI{. The principal clerical offi
cer of a bureau or department, who is gener
ally charged, subject to the direction of his 
superior officer, with the superintendence of 
the administration of the business of the of
fice. 

CH I EF J UDGE,. In some states, the presid
ing judge, as in the New York Court of Ap
peals and the Maryland Court of Appeals. 
The term is also used in 1 Tyler (Vt.) with 
"assistant" judge for the puisne. It is like
wise applied to the judge of the London bank
ruptcy court. In general, the term is equiva
lent to "presiding justice" or "presiding 
magistrate." Bean v. Loryea, 81 Cal. 151, 22 
P. 513. 

CH I EF JUSTI CE. The presiding, eldest, 01' 
principal judge of a court of justice. 

CH I EF J U ST I C E  OF ENGLAND'. The pre
siding judge in the king's bench division of 
the high court of justice, and, in the absence 
of the lord chancellQr, president of the high 
court, and alSD an em offimo judge of the court 
of appeals. The full title is "I�ord Chief Jus
tice of England." 

C H I EF J UST I C E  OF TH E COMMON, PLEAS. 
In' England. The presiding judge in the court 
of common pleas, and afterwards in the com .. 
mon pleas division of the high court of justice, 
and one of the em Officio judges of the high 
court of appeal. 

C H I E,F JUST I C,IAR. In old English law. A 
high judicial officer and special magistrate, 
who presided over the aula regis of the Nor
man kings, and who was also the principal 
minister of state, the second man in the king
dom, and, by virtue of his office, guardian of 
the realm in the king's absence. 3 BL Comm. 
38. 

C H I EF R;ENTS. In English law. Were the 
annual payments of , freeholders of manDl'S ; 
and were also called "quit-rents," because by 
paying them the tenant was freed from all oth
er rents or services. 2 Bl. Comm. 42. 

CH I EF, TENANT I N. In English feudal law. 
All the land in the kingdom was supposed 
to be holden mediately or immediately of the 
king, who was styled the "Lord Paramount," 
or "Lord Above All ;" and those that held 
immediately under him, in right of his crown 
and dignity, were called his tenants "in ca
pite" or "in chief," which was the most hon
orable species of tenure, but at the same time 
subjected the tenant to greater a)1d more bur
densome services than inferior tenures did. 
Brown. 

C H I LO. This word has two meanings in 
law : (1) In

' 
the law of the domestic rela

tions, and as to descent and distribution, it 
is used strictly as the correlative of "parent," 
and means a son or ,daughter, irrespective of 
age, considered as in relation with the father 
or mother, and ·does not ordinarily include 
a grandchild ; nor does it ordinarily include, 
in its legal meaning, an illegitimate child. 
(2) In the law of negligence, and in laws 
for the protection of ehildren, etc., it is used 
as the opposite of "adult," and means the 
young of the human species (generally under 
the age of puberty or not old enough to dis
pense with maternal aid and care), without 
any reference to parentage and without dis
tinction of sex. Miller v. Finegan, 26 Fla. 
29, 7 SQ. 140, 6 L. R. A. 813 ; Falter v. Walker, 
47 Ok!. 527, 149 P. 1111, 1112 ; Bradley v. Gil
liam (Tex. Civ. A"pp.) 260 S. W. 289, 291 ; Hog
gatt v. Clopton, 142 Tenn. 184, 217 S. W. 657, 
660 ; Albright v. Albright, 116 Ohio St. 668, 
157 N. E. 760, 763 ; Central of Georgia R. Co. 
v. Robins, 209 Ala. 6, 95 So. 367, 369, 36 A. 
L. R. 10 ; Meisner v. U. S. (D. C.) 295 F. 866, 
868 ; State v. Gauthier, 113 Or. 297, 231 P. 
141, 144. 

The word "child" in statutes often means 
either child or childre.n. Cunningham v. 
Dunn, 84 W. Va. 593, 100 S. E. 410, 411. See 
Children. 

-Child of tender age o'r years. Such a child 
must be less than 14 years old. Barnhill's 
Adm'r v. Mt. Morgan Coal Co. (D. C.) 215 
F. 608, 610. A minor more than 15 years 
of age is not included within the meaning 
of the term. Paulk & Fossil v. Lee, 31 Ga. 
App. 629, 121 S. E. 845. 
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-Child's part. A "child's part," which a wid.

ow, by statute in some states, is entitled to 
take in lieu of dower or the provision made 
for her by will, is a full share to which a 
child of the' decedent" would be entitled, sub
ject to the debts of the estate and the cost of 
administration up to and including distribu
tion. Benedict v. Wilmarth, 46 Fla. 535, 35 
So. 84. 

-Illegitimate ohild. A bastard (q. 1).). 

-Legitim ate child. One born in lawful wed-
lock. 

-Natural child. A bastard (q. 'P.) ; a child 
born out of lawful wedlock. But in a statute 
declaring that · adopted shall have all the 
rights of "natural" children, the word "natur
al" was used in the sense of "legitimate." 
Barns v. Allen, 9 Am. Law Reg. (0. S.) 747. 
In Louisiana. Illegitimate children who have 
been acknowledged by the father. Civ. Oode 
La. art. 202. In the civil law. A child by 
natural relation or procreation ; a child by 
birth, as distinguished from a child by adop
tion. lnst. 1, 11, pr. ; ld. 3, 1, 2 ;  ld. 3, 8 pro 
See, also, Conner V. Parsley, 192 Ky. 827, 234 
S. W. 972, 974 ; Ransom v. New York, C. & 
St. L. Ry. 00., 93 Ohio St. 223, 112 N. E. 586, 
L. R. A. 1916E, 704 ; Middletown Trust Co. 
v. Gaffey, 96 Conn. 61, 112 A. 689, 691. 

A child by concubinage, in contradistinction 
to a child by marriage. Cod. 5, 27. 

. 

-Posth'umous ohild. One born after the fa
ther's death. 

-Quasi posth u mous child. In the civil law. 
One who, born during the life of his grand
father, or other male ascendant, was not his 
heir at the time he made his testament, but 
who by the death of his father became his heir 
in his life-time. lnst. 2, 13, 2 ;  Dig. 28, 3, 13. 

C H I LDREN. Offspring ; progeny ; the im
mediate descendants of a person, whether by 
a first or subsequent marriage. Lewis, Perp. 
196 ; Stahl v. Emery, 147 Md. 123, 127 A. 760, 
762 ; Widgeon v. Widgeon, 147 Va. 1068, 133 
S. liJ. 353, 355. 

. 

Legitimate offspring ; children born in wed
lock. Bell v. Phyn, 7 Ves. 458 ; In re Silva's 
Estate, 32 Ariz. 573, 261 P. 40, 41. 

Ordinarily, the word does not include " grandchil
dren." Lowrey v. Le Flore, 149 P. 1112, 1114, 48 Oklo 
235, Ann. Cas. 1918E, 1001 ; In re Alburger's Estate, 
274 Pa. 10, 117 A. 450 ; In re Roberts' Estate, 84 
Wash. 163, 146 p. 398, 400 ; In re Spooner's Estate, 
172 Wis. 174, 177 N. W. 598, 600 ; Hunt v. New Or
leans Ry. & Light Co., 140 La. 524, 73 So. 667, 668 ; 
Com. St. Neb. 1911, c. 23, § 2 ;  Noteware v. Colton, 95 
Neb. 541, 145 N. W. 993 ; Hoggatt v. Clopton, 142 
Tenn. 184, 217 S. W. 657, 660 ; Bailey v. Jerome, 129 
S. C. 387, 125 S. Ei. 29. 

As the term is used in deeds or wills especially, 
being technically a word of purchase and not of 
limitation, it will not be construed to mean grand
children, unless a strong case of intention or nec
essary implication requires it. Greenfield V. Laurit-
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son, 306 Ill. 279, 131 N. E� 818, 819 ; Hane� V. Central 
Illinois Utilities Co., 262 Ill. 86, 104 N. E. 156, 157 ; 
Warne v. Sorge, 258 Mo. 162, 167 -So W. 967, 968 ; Car
ter V. Carter, 208 Ky. 291, 270 S. W. 760, 761 ; Mera
witz V. Whitby, 138 Md. 222, 113 A. 651, 652. For cas
es holding that �'child'" or "children'" includes 
"grandchildren," see Holbrook v. Shepard, 245 N. Y. 

618, 157 N. E. 882 ; Ex parte Cline, 213 Ala. 599, 105 
So. 686, 688 ; Davis v. Thompson, 179 Ind. 539, 101 
N. E. 1012, 1013. See, also, Lewis, Perp. 195, 196 ; 2 
Crabb, Real Prop. pp. 38, 39, §§ 988, 989 ; 4 Kent, 
Comm. 345, 346, note. 

"ChildreiJ." is ordinarily a word of description, 
limited to persons standing in the same relation, 
and has the same effect as if all the names were 
given. Balcom v. Haynes, 14 Allen (Mass.) 204 ; 
Rowley v. Currie, 94 N. J. Eq. 606, 120 A. 653, 656. 

"Children" is a word of purchase and not of lim
itation, unless the context plainly den'otes other
wise. Reiff V. Pepo, 290 Pa. 508, 139 A. 144, 146 ; 
Hutchens V. Denton, 83 W. Va- 580, 98 S. E. 808, 809 : 
Echols V. Jordan, 39 Ala. 24. On the other hand. 
" issue" is ordinarily used as a word of limitation. 
stout v. Good, 245 Pa. 383, 91 A. 613, 615 ; Antley v. 
Antley, 132 S. C. 306, 128 S. E. 31, 33. But where 
the intention of the Legislature or of a testator 
is manifest or where a different COhstruction would 
cause partial intestacy, the word "child" or "chil
dren" will be given the oomprehensil';e meaning of 
"issue" or descendants. In re Tone's Will, 174 N. Y. 
S. 391, 393, 186 App. Div. 361 ; . Ansonia Nat. Bank v. 
Kunkel, 105 Conn. 744, 136 A. 588, 590 ; State Bank 
& Trust Co. v. Nolan, 103 Conn. 308, 130 A. 483, 489 : 
Mowatt V. Carow, 7 Pa.ige, Ch. (N. Y.) 328, 32 Am . 
Dec. 641 ; Ruff v. Rutherford, 1 Bail. E.q. (S. C.) 7 :  
Dickinson v. Lee, 4 Watts (Pa.) 82, 28 Am. Dec. 684 

Similarly, the word "heirs," in its natural sig. 
nification, is a word of limitation, and is presumed 
to be used in that sense, unless a contrary inten
tion appears. Sanders, Matter of, 4 Paige (N. Y.) 
293 ; Rogers v. Rogers, 3 Wend. (N. Y.) 503, 20 Am. 
Dec. 716. Hence, neither the term " heirs" nor " heirs 
of the body" is ordinarily equivalent to "children." 
Kaleialii v. Sullivan (C. C. A.) 242 F. 446, 450 ;  Snow
den v. Snowden, 187 N. C. 539, 122 S. E. 300, 301 : 
B elcher v. Ramey, 173 Ky. 784, 191 S. W. 520, 523 ; 
In re Webb's Estate, 250 Pa. 179, 95 A. 419, 420 ; Bass 
V. S urls (Tex. Civ. App.) 153 S. W. 914, 916. But the 
words "heirs" and "heirs of the body" are often 
used synonymously with "children," and :will be so 
construed in wills if necessary to carry into effect 
the manifest intention of the testator. Gillilan v. 
Gillilan, 278 Mo. 99, 212 S. W. 348, 351 ; Bentley v. 
Consolidation Coal Co., 209 Ky. 63, 272 S. W. 48, 49 ; 
Lee v. Roberson, 297 Ill. 321, 130 N. E. 774, 778 ; Des
mond V. MacNeill, 90 Conn. 142, 96 A. 924, 925 ; Con
over V. Cade, 184 Ind. 604, 112 N. E. 7, 12 ; Gibson V. 
Gibson, 113 S.  C. 160, 101 S. E. 922 ; Darragh V. Bar
more (Tex. Com. App.) 242 S. W. 714, 718. 

Adopted children are not included within the term 
" children," in the absence of a manifest intention 
to the contrary. Savells V. Brown's Guardian, 187 
Ky. 134, 218 S. W. 462, 463 ; :Parker V. Carpenter, 77 N. 
H. 453, 92 A. 955 ; Melek v. Curators of University 
of Missouri, 213 Mo. App. 572, 250 S. W. 614, 615 ; 
Casper V. Helvie, 83 Ind. App. 166, 146 N. E. 123, 125 ; 
State V. District Court of Ramsey County, 133 Minn. 
265, 158 N. W. 250, 251. For cases holding that "chil
dren" includes adopted children, see Burk v. Burk, 
222 Mioh. 149, 192 N. W. 706, 707 ;  Hopkins V. Gif
ford, 309 Ill. 363, 141 N. E. 178, 181 ; In re Cupples' 
Estate, 272 Mo. 465, 199 S. W. 556, 557 ; Eac parte 
Cline, 213 Ala. 599, ' 105 So. 686, 687. 

Stepchildren may also be included within the 
meaning of the word "children." Newark Paving 
CO. V. Klotz, 85 N. J. Law, 432, 91 A. 91, 92 ; Hum-



mel v. Supreme Conclave I. O. H., 256 Pa.. 164, 100 
A. 589. 

The word "chlldren," as in a statute, deed, or will, 

generally means legitimate children, unless there 
is . something which shows a contrary intent. 31 Ch. 

D. 542 ; L. R. 7 H. L. 568 ; Rhodes v. Williams, 143 

Ga.. 342, 85 S. E. 105, 107 ; '  Hardesty v. Mitchell, 302 
Ill. 369, 134 N. E. 745, 746, 24 A. L. R. 565 ; Wilson 
v. Bass, 70 '  Ind. App. 116, 118 N. E. 379, 380 ;  Com

monwealth v. Ray, 196 Ky. 203, 244 S. W. 415 ; Crei
sar v. State, 97 Ohio St. 16, 119 N. E,. 128 ; Peerless 

Pac. Co. v. Burckhand, 90 Wash. 221, 155 P. 1037, 1038, 
L. R. A. 1917C, 353, Ann. Cas. 1918B, 247 ;

' 
Heater v. 

Van Auken, 14 N. :T. Eq. 159 ; Gardner v. Heyer, 

2 Paige (N. Y.) 11. Such is its meaning under va

rious Workmen's Compensation Acts. Murrell v. 
'
Industrial Commission, 291 Ill. 334, 126 N. E. 189, 
190 ; Broadbent's Case, 240 Mass. 449, 134 N. E. 632, 
634 ; Bell v. Terry & Trench Co., 163 N. Y. S. 733, 
735, 177 App. Div. 123 ; Travelers' Ins. Co. v. Peters 

(Tex. Civ. App.) 280 S. W. 310, 312. 
Sometimes, however, "children" is construed as in

cluding duly recognized illegitimate children ; Hast
ings v. Rathbone, 194 Iowa, 177, 188 N. W. 960, 962, 
23 A. L. R. 392 ; Selby v. Brenton, 75 Ind. App. 248, 
130 N. E. 448, 449 ;  and even illegitimate children who 
have not ' been acknowledged ; Eaton v. Eaton, 88 
Conn. 269, 91 A. 191, 195 ; Shelton v. Minnis, 107 Miss. 
133, 65 So. 114, 115 ; Pearman v. People, 64 Colo. 26, 
170 P. 192. 

CH I LDWI T. In Saxon law. The right which 
a lord had of taking a fine of his bondwoman 
gotten with child without his license. Termes 
de la Ley. 

The clistom in Essex county, England, 
whereby every reputed father of a bastard 
child was obliged to pay a small fine to the 
lord. Cowell. 

C H I LL I N G  A SALE. The act of bidders or 
others who combine or conspire to suppress 
fair competition at a sale, for the purpose 
of acquiring the property at less than its fair 
value. Vette v. Hackman, 292 Mo. 138, 237 
S. W. 802, 805. 

C H I LTERN H UN D REDS. In English law. 
The offices of steward or bailiff of His Majes
ty's three Chiltern Hundreds of Stoke, Des
borough, and Bonenham ; or the steward of 
the Manor of Northsted. Chiltern Hundreds 
is an appointment under the ' hand and seal of 
the Chancellor of the E,xchequer. May, ParI. 
Pr. 642. 

The stewardship 'of the Chiltern Hundreds is a 

nominal office in the gift of the crown, usually ac
cepted by members of the house of commons de
sirous of vaCating their seats. By law a member 
once duly elected to parliament is compelled to dis
charge the duties of the trust conferred upon him, 
and is not enabled at will to resign it. But by stat
ute, if any member accepts any office of profit from 
the crown, (except officers in the army or navy ac
cepting a new commission,) his seat is vacated. If, 
therefore, any ' member wishes to retire from the 
representation of the county or borough by whiCh 
he was sent· to parliament, he applies to the lbrds 
of the treasury for the stewardship of one of the 
ChUtem Hundreds, which , haYing ' received, and 
thereby accomplished his 'purpose; he again 'resigns 
the office. Brown. 

' 
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CH I M I N. In old English law. A.road, way, 
highway. It is either the king's highway 
(ohiminm regis) or a private way. The first 
is that over which the subjects of the realm, 
and all , others under the protection of the 
crown, have free liberty to pass, though the 
property in the seil itself belong to so.me pri
vate individual ; the last is that in whicn 
one person or more have liberty to pass over 
the land of another, by prescription or char
ter. Wharton. See Chemin. . 

C H I M I NAGE. A toll for passing on a way 
through a forest ; called in the civil law 
"peda,(Jium." Cowell. See Co. Litt. 56� a ; 
Spelman, Gloss. ; Termes de la Ley ;· Bald-
win's Ed. of Britton, 63. 

. 

C H I M I N US. The way by which the king and 
all his subjects and all under his protection 
ha ve a right to pass, though the property of 
the soil of each side where the way lieth may 
belong to a private man. Cowell. 

C H I M N EY M O N EY, or H EARTH M O N EY. A 
tax upon chimneys or hearths ; an ancient tax 
or duty upon houses in England, now repealed. 
See Hearth Money ; Fuage. 

C H I PP I NGAVEL. In old English law. A tax 
upon trade ; a toll imposed upon traffic, or 
upon goods brought to a place to be sold ; a 
toll for buyirig and selling. Whisha w ; 
Blount. 

C H I RGEMOT, CH I RCHGEMOT. (Also spell
ed Chirgemote, Ohirchgemote, Circgemote, 
Kirkmote.) In Saxon law. An ecclesiastical 
assembly or court. Spelman. A synod or 
meeting in a church or vestry. '4 Inst. 321 ; 
Blount ; Spelman, Gloss. ; Hen. I. cc. 4, 8 ;  
Cunningh. Law Dict. 

CH I ROGRAPH. 

I n Old English Law 

A deed or indenture ; also the last part of 
a fine of land, called more commonly, per
haps, the foot of,the fine. Cruise, Dig. t. 35, c; 
2, s. 52. 

An instrument of gift or conveyance attest
ed by the subscription and crosses of the wit
nesses, which was in Saxon ' times called 
"aMrographum," and which, being somewhat 
changed in form and manner by the Normans, 
was by them styled "charta." AnCiently when 
they made a chirograph o.r deed which re
quired a counterpart, as we call it, they en
grossed it twice upon one piece of parchment 
contrariwise, leaving a . space between, in 
which they wrote in capital letters the 'word 
"chirograph," and then cut the parchment 
in two through the middle of the word, giving 
a part to each party. Cowell ; 2 Bla. Comm. 
296. See, also, Charta. cyrographata. 

I n  Scotch Law 

, A written vouchpr fo.l' n debt. Bell. 

BL.LAw DICT. (3t> ED.) 
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I n Civil and Canon ·Law C H I RURGEON. The ancient denomination 
An instrument wrUten out and subscribed of a surge()n. 

by the hand of the party who made it, wheth- CH I VALRY. In feudal law. Knight-service. 
er the king. or a private per�on. Du Cange ; Tenure in chivalry was the same as tenure by 
Cowell. knight-service. 2 Bl. Comm. 61, 62. 

C H I ROGRAPHA. In Roman law. Writings C H I VALRY, C O U RT O F. See Court of Chiv-
emanating from a single party, the debtor. aIry . 

. C H I ROGRAPH ER O F  F I N ES. In English 
law. The title of the officer of the common 
pleas who engrossed fines in that court so as 
to be acknowledged into a perpetual record. 
Cowell. 

C H I ROGRAP H U M .  In Roman law. A hand
writing ; that which was written with a per
son's own hand. An obligation which a per
son wr()te or subscribed with his own hand ; 
an acknowledgment of debt, as of money re
ceived, with a promise to repay. 

An evidence or voucher of debt ; a security 
f()r debt. Dig. 26, 7, 57, pro 

A right of action for debt. 

Chirographum apud debitorem repertum prm
sumitur solutum. An evidence of debt found 
in the de,btor's p()ssession is presumed to be 
paid. Halk. Max. 20 ; Bell, Dict. See 14 M. 
& W. 379. 

C H I VALRY, T E N U R E  BY. Tenure by 
knight-service. C(). Litt. 

C H O I{E DAM P. A common name for carbon
ic acid ;-80 called from its extinguishing of 
flame and animal life. Wells' Adm'r v. Suther
land Goal & Coke Go., 116 Va. 1003, 83 S. E. 
384, 385. 

C H O P-CH URCH . A word mentioned in 9 
Hen. VI. c. 65, by the sense of which it was 
in those days a kind of trade, and by the judg
es declared to be lawful. But Brooke, in his 
abridgment, says it was only permissible by 
law. It was, without doubt, a nickname giv
en to those who used to change benefices, as 
to "chop and �hange" is a common expression. 
Jacob. 

C H O PS. The mouth of a harbor. Pub. St. 
Mass. 1882, p. 1288. 

C H O RAL. In ancient times a person admit
Chlrographum non extans prmsum itur solutum. ted to sit and worship in the choir ; a chor
An evidence of debt not existing is presumed ister. 
to have been discharged. Tray. Lat. Max. 
73. • C H O R E P I SCOPUS. In old European law. A 

rural bishop, or bishop's vicar. Spelman ; 
Cowell. C H I ROPOD I ST. One who treats diseases or 

malformations of the hands or feet, especially 
a surgeon for. the feet, hands, and nails ; a 
cutter or extractor of corns and callosities. 
State v. Armstr()ng, 38 Idaho, 493, 225 P. 491, 
33 A. L. R. 835. 

CHOSE. Fr. A thing ; an article of personal 
pr()perty. A chose is a chattet personal, (Wil
liams, Pers. Prop. 4,) and is either in action 
or in possession. See Chose in Action and 
Chose in Possession, mtra. 

C H I ROPODY. The art of removing corns and 
callouses. State v. Armstrong, 38 Idah(), 493, -Chose local. A local thing ; a thing annexed 
225 P. 491, 493, 33 A. L." R. 835. to a place, as a mill. Kitchin, fol. 18 ; Cow-

ell ; Blount. 
C H I ROPRACT I C, CH I ROPRACT I CS. A sys
tem of healing that treats disease by manipu
lation of the spinal column. Commonwealth 
v. Zimmerman, 221 Mass. 184, 108 N. E. 893, 
894, Ann. Gas. 1916A, 858 ; Robinson V. State, 
212 Ala. 459, 102 So. 693, 695. 

. "Chiropractic" has such a meaning that one prac
ticing it may be found to be practiCing medicine. 
Commonwealth · v. New England College of Chirq
practic, 221 Mass. 190; .108 N. E. 895, 896. 

CH I ROPRACTOR. One who practices the 
system of chir()practic. Cummings v. State, 
214 Ala. 209, 106 So. 852, 854. One professing 
a system of manipulations which aims to cure 
disease by the m�chanical restoration of dis
placed or subluxated bones, especially the ver
tebr::e, to their normal relation. Board of 
Medical Examiners of State ()f Utah v. Free
nor, 47 Utah, 430, 154 P. 941, 942, Ann. Oas. 
1917E, 1156. 

-Chose tranSitory. A thing which is movable, 
and may be taken a way or carried from place 
to place. Gowell ; Blount. 

CH OSE I N ACT I ON.  A right to personal 
things of which the owner has not the posses
sion, but merely a ·  right of action for their 
possession. 2 BI. Comm. 389, 397 ; 1 Chit. ·Pr. 
99. The phrase includes aU personal chat
tels which are 'not in possession ; 11 App. Cas. 
440 ; and all property in action which de
pends ent�rely on contracts express or itll
plied ; Castle v. Castle (C. C. A.) 267 F. 5,21, 
523. 

A personal right not reduced into posses
sion, but recoverable by a suit at law. St. 
Louis & S. F. R. Co. v. Crews, 51 Ok!. 144, 151 
P. 879, 882, Ann. Cas. 1918C, 823. 

Any right to damages., whether arising from 
the commission of a tort, the omission of a 
duty, ()r the breac.h of a contract. Pitts v. 
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CurUs, 4 Ala. 350 ; Magee v. Toland, 8 Port. v. Griffin, 40 Ind. 601. ee Chose in Action. 
aid, are a chose in 
chose in action. 2 

(Ala.) 40. Taxes and · customs, if 

The' term has been held to include rights of ac
tion for tort. Sharp v. Cincinnati, N. O. & T. P. 
Ry. Co., 133 Tenn. 1, 179 S. W. 375, 376, Ann. Cas. 
1917C, 1212 ; Northern Texas Traction Co. v. Hill 
(Tex. Civ. App.) 297 S. W. 778, 779. It has elsewhere 
been said, however, that the wo'rds "choses in ac
tion" mean nothing more and oon have no broader 
significatioll than the words "rights of action," and 
that "rights of action" include only rights of action 
founded on contracts, or for injuries to property, 
and not rights of action for torts. Wilson v. Shrad
er, 73 W. Va. 105, 79 S. E. 1083, 1085, Ann. Cas. 1916D, 
886. 

A right to receive or recover a debt, de
mand, or damages on a cause of actiOon em 
c.ontractu, or fOor a tort cOonnected with con
tract, but which cannot be made available 
without recourse to an action. Comyns, Dig. 
Bien8. Bushnell v. Kennedy, 9 Wall. 390, 19 
L. Ed. 736 ; Turner v. State, 1 Ohio St. 426 ; 
SheldOon v. Sill, 8 How. 441, 12 L. Ed. 1147 ; 
People v. Tioga Common Pleas, 19 Wend. (N. 
Y.) 73 ; Sterling v. Sims, 72 Ga. 53 ; Bank v. 
Holland, 99 Va. 495, 39 S. E. 126, 55 L. R. A. 
155, 86 Am. St. Rep. 898 ; State v. District 
Court of Tenth Judicial Dist. in and for Fer
gus County, 240 P. 667, 669, 74 Mont. 355 ; 
First Nat. Bank v. Montgomery Cotton Mfg. 
00., 211 Ala. 551, 101 So. 186, 188 ; Finkel
stein v. Dinnan, 221 Mich. 493, 191 N. W. 24, 
25 ; Pioneer Coal Co. v. Asher, 210 Ky. 498, 
276 S. W. 487, 490 ; Hammond v. Carthage 
Sulphite Pulp & Paper Go. (C. C. A.) 8 F.(2d) 
35, 38 ; Realty Holding Co. v. Donaldson, 
268 U. S. 398, 45 S. Ct. 521, 522, 69 L. Ed. 1014. 

Personalty to which the owner has a right 
of possession in future, or a right of imme
diate possession, wrongfully withheld. GOode 
Ga. 1882, § 2239 (Civ. Code 1910, § 3648). .And 
see Tumy v. Mayer, 289 Ill. 458, 124 N. E. 661, 
662. 

A distinction should be made between the security 
or the evidence of the debt, and the thing due. The 
chose in action is the money, damages or thing ow
ing. The bond or note is but the evidence of it. 
1 Bouv. lnst. p. 191 ; First Nat. Bank v. Holland, 
99 Va. 495, 39 S. E. 126, 55 L. R. A. 155, 86 Am. St. 
Rep. 898. 

possession ; if unpaid, 
BI. Comm. 408. 

CH OSEN FREEHOLDE S. Under the mu
nicipal organization of t e state of New Jer
sey, each county has a bo rd of officers, called 
by this name, compose of representatives 
from the cities and tow ships within its lim
its, and charged with a ministering the rev
enues of the county. T ey correspond to the 
"county commissioners" or "supervisors" in 
other states. 

CHOUT. In Hindu law A fourth, a fourth 
part of the sum in litiga ion. The "Mahratta 
chout" is a fourth of t e revenues exacted 
as tribute by the Mahra tas. 

CHOW SUM.  A Chine name . for ginseng 
roots which have been d ied and treated with 
sugar and honey, such reatment having the 
purpose and effect of e hancing their value 
commercially but not t erapeutically. Tong 
& Co. v. U. S., 12 Ct .. Cus . App. 32, 33. 

CHRENECRUDA. Und r the Salic law. 
This was a ceremony rformed by a person 
who was too poor to ay his debt or fine, 
whereby he applied to rich relative to pay 
it for him. It consiste (after certain pre
liminaries) in throwing reen herbs upon the 
party, the effect of wh ch was to bind him 
to pay the whole dema d. 

• 
C H R I ST I AN. Pertaini g to Jesus Christ or 
the religion founded y him ; profesBing 
Christianity. 

As a noun, it signifie one who accepts and 
professes to live by th doctrines and prin
ciples of the Christian religion ; it does not 
include Mohammedans, Jews, pagans, or in
fidels. Hale v. Everett 53 N. H. 53, 16 Am. 
Rep. 82 ; State v. Bus ell, 40 Neb. 158, 58 
N. W. 728, 24 L. R. A. 

C H R I ST I AN NAM E. e baptismal name as 
distinct from the surna Stratton v. Fos-
ter, 11 Me. 467. The arne which is given 
one after his birth or a baptism, or is after
ward assumed by him i addition to his fam
ily name. Badger Lu ber Co. v. Collinson, 
97 Kan. 791, 156 P. 7 4, 725. 

A Christian name may onsist of a single letter. 
Wharton ; People v. Reilly 257 Ill. 538, 101 N. E. 54, 
Ann. Cas. 1914A, 1112. The e is no presumption that 
letters are not themselve Christian names, and 
where a letter or letters ppear before a surname 
they are treated, in the a sence of any showing' to 
the contrary, as the Christi name. Riley v. Litch

field, 168 Iowa, 187, 150 N. • 81, 82, Ann. Cas. 1917B, 
172. 

C H R I ST IAN I TATI S  court 

The phrase is sometimes used to signify a right 
of bringing an action, and, at others, the thing it
self which forms the SUbject-matter of that right, 
or with regard to which that· right is exercised ; but 
it more p'toperly includes the idea both of the thing 
itself and of the right of action as annexed to it. 
Thus, when it is said that a debt is a chose in ac
tion, the phrase conveys the idea, not only of the 
tJ;1ing itself, i. e., the debt, but also of the right 
of action or of recovery possessed by the person to 
whom the debt is due. When it is said that a chose 
in action cannot be assigned, it means that a thing 
to which & right of action is annexed cannot be 
transferred to another, together with such right. 
Brown. 

' Christian. An ecclesi stical court, as op
posed to a civil or lay t ibunal. Cowell. See, 

CHOSE I N  POSSESSI ON. A personal thing also, Court Christian. 
of which one has possession. A thing in 
possession, as distinguished from' a thing in CHRIST IAN I TY. The religion founded and 
adion. Sterling v. '-Sims, 72" Ga. 53 ; Vawter established by Jesus hrist. Hale v. Ever-
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ett, 53 N. H. 9, 54, 16 Am. Rep. 82 ; People 
v. Ruggles, 8 Johns. (N. Y.) 297, 5 Am. Dec. 
3�5. 

Concerning the maxim that Christianity is a part 
of the common law, or of the law of the land. see 
State v. Chandler. 2 Har. (Del.) 553 ;  Board c;>f Ed
ucation v. Minor, 23 Ohio St. 211, 13 Am. Rep. 233 ; 
Vidal v. Girard, 2 How. 127, 11 L. Ed. 205 ; Updegraph 
v. Comm., 11 Sergo & R. (P'a.) 394 ; Mohney v. Cook, 
26 Pa. 342 , 67 Am. Dec. 419 ; Lindenmuller v. Peo
ple. 33 Barb. (N. Y.) 548 ; Rex v. Woolston, 2 Strange. 
834 ; Bloom v. Richards, 2 Ohio

' 
St. 387 ; City Coun

cil v. Benjamin, 2 Strob. (S. C.) 508, 49 Am. Dec. 
608 ; State v. Bott, 31 La. Ann. 663, 33 Am. Rep. 224 ; 
State v. Hallock, 16 Nev. 373 ; Guardians of the Poor 
v. Greene, 5 Binn. (Pa.) 555 (cited in U. S. v. 
Laws, 163 U. S. 263, 16 Sup. Ct. 998, 41 L. Ed. 151) ; 
Com. v. Kneeland. 20 Pick. (Mass.) 206. 

C H R I STMAS DAY. A festival of the Chris
tian church, observed on the 25th of Decem
ber, in memory of the birth of Jesus Christ. 

C H ROME YE LLOW. A metal largely used 
as a yellow pigment. It is an active poison. 
U. S. v. R. C. Boeckel & Co. (C. C. A.) 221 F. 
885, 888. 

C H ROMO. A chromolithograph ;--'a picture 
produced from drawings on stones, each color 
being represented by a different stone. 
Stecher Lithographic Co. v. Dunston Litho
graph Co. (D. C.) 233 F. 601, 602. 

C H RO N I C. With reference to diseases, of 
long duration, or characterized by slowly pro
gressive symptoms ; deep-seated and obsti
nate, or threatening a long continuance ;
distinguished from acute. Coffey v. North
western Hospital Ass'n, 96 Or. 100, 183 P. 
762, 765 ; Williams v. Southern Surety Co., 
211 Mich. 444, 179 N. W. 272, 275, 15 A. L. R. 
1234 ; Dillaway v. Burton, 256 Mass. 568, 153 
N. E. 13, 18. 

C H URCH. In its most general sense, the 
religious society founded and established by 
Jesus Ohrist, to receive, preserve, and propa
gate his doctrines and ordinances. 

A body or community of Christians, unit
ed under one form of government by the pro
fession of the same faith, and the observance 
of the same ritual and ceremonies. See Mc
'Neilly v. First Presbyterian Church in Brook
line, 243 Mass. 331, 137 N. E. 691, 694. 

An. organization for religious purposes or 
for the public workship of God. Bennett v. 
City of La Grange, 153 Ga. 428, 112 S. E. 482, 
485, 22 A. L. R. 1312. Any religious society 
Or body. In re Werner's Will (Sur.) 181 N. 
Y. S. 433, 434. 

The term may denote either a society of 
persons who, professing Ohristianity, hold 
certain doctrines or observances which differ
entiate them from other like groups, and 
who use a common discipline, or the building 
in which suc� persons habitually assemble 
for public worship. Baker v. Fales, 16 Mass. 
498 ; Tate v. Lawrence, 11 Heisk. (Tenn.) 
531 ; In re Zinzow, 18 Misc. 653, 43 N. Y. S. 

714 ; Neale v. St. Paul's Church, 8 Gill (Md.) 
116 ; Gaff v. Greer, 88 Ind. 122, 45 Am. Rep. 
449 ; Josey v; Trust Co., 106 Ga. 608, 32 S. 
E. 628 ; Den v. Bolton, 12 N. J. Law, 206, 214 ; 
St. Johns Ohurch v. Hanns, 31 Pa. 9'; Blair 
v. Odin, 3 Tex. 288 ; Witthaus v. St. Tho�as' 
Church in City and County of New York, 146 
N. 1:. S. 279, 280, 161 App. Div. 208 ; Scott 
Co. v. Roman Catholic Archbishop for Dio
cese of Oregon, 83 Or. 97, 163 P. 88, 91. 

The terms "church" and "society" are used to 
express the same thing, namely, a :religious body' 
organized to sustain public worship. In re Doug
lass' Estate, 94 Neb. 280. 143 N. W. 299', 300, Ann. 
Cas. 1914D, 447. 

The body of communicants gathered into 
church order, according to established usage 
in any town, parish, precinct, or: religiOUS so
ciety, established according to law, and ac
tually connected and associated therewith 
for religious purposes, for the time being, is 
to be regarded as the church of such society, 
as to all questions of property depending 
upon that relation. Stebbins v. Jennings, 10 
Pick. (Mass.) 193. 

' 

A congregational church is a voluntary as-
sociation of Christians united for discipline 
and worship, connected with, and forming a 
part of, some religious society, having a legal 
existence. Anderson v. Brock, 3 Me. 248. 

In English ecclesiastical law. An institu
tion established by the law of the land in 
reference to religion. 3 Steph. Comm. 54. 
The word "church" is said to mean, in strict
ness, not the material fabric, but the cure 
of souls and the right of tithes.' 1 Mod. 201. 

-Ch urch bui ld ing acts. Statutes passed in 
England in and since the year 1818, with the 
object of extending the accommodation af
forded by the national church, so as to make 
it more commensurate with the wants of the 
people. 3 Steph. Comm. 152-164. 

-Church discipl ine act. The statute 3 & 4 
Vict. c. 86, containing regulations for trying 
clerks in holy orders charged with offenses 
against ecclesiastical law, and for enforcing 
sentences pronounced in such cases. Phillim. 
Ecc. Law, 1314. 

-Church of England. The church of England 
is a distinct branch of Christ's churCh, and is 
also an institution of the state, (see the first 
clause of Magna Oharta,) of which the sover
eign is the supreme head by act of parlia
ment, (26 Hen. VIII. c. 1,) but in what sense 
is not agreed. The sovereign must be a mem
�r of the church, and every subject is in 
theory a member. Wharton. Pawlet v. 
Olark, 9 Oranch, 292, 3 L. Ed. 735. 

-Church pro perty. This term as used in a 
constitutional provision granting exemption 
from taxation has reference to the use of the 
property and its relation to the purposes and 
activities of the church organization, and 
does not exempt real property not used by it 
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for any purpose except to derive income 187 N. W. 338, 339 ; City of Texarkana v. 
therefrom. State v. Union Congregational Hudgins Produce Co., 112 Ark. 17, 164 S. W. 
Church, 173 Minn. 40, 216 N. W. 326, 328. 736, 51 L. R. A. (N. S.) 1035. See Hard cider, 

-Church rate. In English law. A sum as-
infra. • 

sessed for the repair of parochial churches by -Cider vinegar. . Vinegar made from apple 
the representatives of the parishioners in cider. People v. Douglas Packing Co., 194 
vestry assembled. Wharton. N. Y. S. 633, 635, 118 Misc. 775. 

-Ch u rch reeve� A church warden ; an over
seer of a church. Now obsolete. Cowell. 

, -Churoh·scot. In old English law. Custo
mary obligations paid to the parish priest ; 
from which duties the religious sometimes 
purchased an exemption for themselves .and 
their tenants. 

-Church wardens. A species of ecclesiastical 
officers who are intrusted with the care 
and guardianship of the church building 
and property. These, with the rector and 
vestry, represent the parish in its corporate 
capacity. See 3 Steph. Comm. 90 ; 1 Bla. 
Comm. 394 ; Cowell ; Terr,ett v. Taylor, 9 
Cranch, 43, 3 L. Ed. 650. 

-C.hurch-yard. See Cemetery. 

-Com m unity church. A name signifying a 
federation of churches retaining their sepa
rate identity and distinctive doctrines. 
Christian Church of Vacaville v. Crystal, 78 

' Cal. App. 1, 247 P. 605, 608. 
( . 

-Hard cider. Fermented cider, a strong, 
spirituous, and intoxicating drink. Monroe 
Cider Vinegar & Fruit Co. v. Riordan (D. C.) 
274 F. 736, 737 ; People v. Emmons, 178 Mich. 
126, 144 N. W. 479, 481, Ann. Cas. 1915D, 
425. 

-Sweet cider. Cider before fermentation, or 
cider in which fermentation has been prevent
ed-cider not yet become hard. U. S: v. 
Dodson (D. C.) 2.68 F. 397, 403. A nonalco
holic beverage composed of the expressed juice 
of apples. Monroe Cider Vinegar & Fruit Co. 
v. Riordan (C. C. A.) 280 F. 624, 626, reversing 
Monroe Cider Vinegar & Fruit Co. v. Riordan 
(D. C.) 274 F. 736. 

C I NQUE PO RTS. Five (now seven) ports or 
havens on the south-east coast of England, 
towards France, formerly esteemed the most 
important in the kingdom. They are Dover, 
Sandwich, R().mney, Hastings, and · Hythe, to 
which Winchelsea and Rye have been since 
added. They had similar franchises, in some 
respects, with the co.unties palatine, and par-

CHURCH ESSET. In old English law. A ticularly an exclusive jurisdiction, (before the 
certain portion or measure of wheat, ancient- mayor and jurats, corresponding to aldermen, 

' ly paid to. the church on St. Martin's day ; of the ports,) in which the king's ordinary 
and which, according tb Fleta, was paid as writ did no.t run. 3 Bl. Comm. 79. 1)he rep
well in the time of the Britons as of the resentatives ill parliament and the inhabi
English. , .  Fleta, lib. 1; c. 47, § 28. tants of the Cinque Ports were termed barons. 

Brande ; Cowell ; Termes de la i�ey. And see 
CHURL. In Saxon law. A freeman of in- . Ro.und, Feudal England 563. 
ferior rank, chiefly employed in husbandry. The 18 & 19 Vict. c. 48, (amended by 20 & 
1 Reeve, Eng. Law, 5. A tenant at will of 21 Vict. c. 1,) abolishes all jurisdiction and 
free condition, who held land from a thane, authority of the lord warden of the Cinque 
on condition of rents and services. Cowell. Ports and constable of Dover Castle, in or in 

' See Ceorl. relation to the administration of justice in 

C I .  Fr. So ; here. Oi Dieiu . VOU8 eyde, so 
. help you God. Oi devcvnt, heretofore. Oi 

bien, as well. 

'actions, suits, or other civil proceedings at 
law or in equity . 

C I PH ER. Ordinarily, a secret or disguised 
'
C I BARIA. Lat. h '  '1 written- communicatibn, unintelligible to one 

In t e ClVl law. Food ; without a key. As applied to telegrams, a 
victuals. Dig. 34, 1. "cipher" message is one that is unintelligi-
C I CATR IX.  In medical jurisprudence. A ble. Western Union Telegraph 00. v. Geo. F. 
scar ; the mark left in the flesh or skin aft- Fish, Inc., 148 Md. 210, 128 A. 14, 16 . .  
er the healing of a wound, and having the C I PP I .  An old English law term for the 
appearance of a seam or of a ridge of flesh. stocks, an instrument in which the wrists or 
C I  DER. Formerly, any liquor made of fruit ankles of petty offenders were confined. 
juices ; now, the juice of apples either be-

C I RCADA. A tribute anciently paid to the fore or after fermentation. U. S. v. Dodson 
(D. C.) 268 F. 397, 403 ; In re Stiller, 161 

bishop or archbishop for v�siting /churches. 

N. Y. S. 594, 597, 175 App. Div. 211 ; Sterling 
Cider -Co. v. Casey (D. C.) 285 F. 885, 886 ; 
Monroe Gider Vinegar & Fruit Co. v. Riordan 
'(D. C;) 274 F. 736, 737. 

! 'In. l'aw and cpmmerce, the fermented juice 
of apples. State v. Meyer (Mo. App.) 221 S. 
W. 775, 776 ; People 'Vi. 'McCoy., 217 ' Mich .. 575, 

Du Fresne. 

CI RCAR. In Hindu law. Head of affairs ; 
the state or government ; a grand division of 
a province ; a headman� A name used by 
Europeans in Bengal ' to denote the Hindu 

. writer and ' accountant employed by them
, selves{ or m the public omces. , Wharton: 
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C I RCU IT. A division of the country, ap
pointed for a particular judge to visit for the . 
trial of causes or for the administration of 
justice. See 3 Bla. Comm. 58 ; State v. Cool
er, 112 S. O. 95, 98 S. E. 845 ; State v. Map-
pus, 107 S. O. 345, 92 S. E. 1053. . 

Circuits, as the term is used in England, 
may be otherwise defined to be the periodical 
progresses of the judges of tlie superior courts 
of common law, through the several counties 
of England and Wales, for the purpose of ad
ministering civil and criminal justice. 3 Bla. 
Camm. 57 ; 3 Steph. Comm. 321. 

C I RC U I T  COU RTS. Courts whose jurisdic
tion extends over several counties or district�, 
and of which terms are held in the various 
counties or districts to which their jurisdic
tion extends. 

The name of a former system of courts of 
tJhe United States, invested with general orig
inal jurisdiction of such matters and causes 
as are of Federal cognizance, except the mat
ters specially delegated to the district courts. 
1 Kent, Comm. 301-303. Abolished by the 
Judicial Code of 1911. 

In several of the states, the name given to 
a tribunal, the territorial jurisdiction of which 
may comprise several counties or districts, 
and whose sessions are held in such counties 
or districts alternately. These courts usually 
have general original jurisdiction. In re 
Johnson, 12 Kan. 102 ; Montesano Lumber & 
Mfg. Co. v. Portland Iron Works, 78 Or. 53, 
152 P. 244, 249 ; Blocker v. State, 90 Fla. 136, 
105 So. 316, 318 ; Renshaw v. Reynolds, 317 
Mo. 484, 297 S. W. 374, 376. 

C I RCU I T  COU RTS OF APPEALS. A system 
of courts of the United States (one in each 
circuit) created by act of congress of March 
3, 1891, composed of three judges (provision 
being made also .for the allotment of the jus
tices of the supreme court among the circuits), 
and having appellate jurisdiction from the 
district courts except in certain specified 
classes of cases. Judicial Code §§ 117, 119, 
128 (28 USOA §§ 212, 215, 225) ; 25 C. J. 961. 

384 tJ ;  Wing. Max. 179 ; Broom, Max. 343 ; 
15 M. & W. 208 ; 5 Exch. 829. 

C I RCU I TY OF ACT I O N. A complex, ·  indi
rect, or roundabout course of legal proceed
ing, making two or more actions necessary 
in order to effect that adjustment of rights 
between all the parties concerned in the trans
action which, by a more direct course, migllt 
have been accomplished in a single suit. This 
is particularly obnoxious to the law, as tend
ing to multiply suits. Fellows v. Fellows, -± 
Cow. (N. Y.) 682, 15 Am. Dec. 412. 

C I RCULAR NOTES. Instruments similar to 
"letters of credit." They are drawn by resi
dent bankers upon their foreign correspond
ents, in favor of persons traveling abroad. 
The correspondents must be satisfied 'Of the 
identity of the applicant, before payment ·; 
and the requisite proof of such identity is 
usually furnished, upon the applicant's pro
ducing a letter with his signature, by a com
parison of the signatures. Brown. 

C I RCULAT I ON.  As used in statues provid
ing for taxes on the circulation of banks, this 
term includes all currency or" circulating notel'> 
or ibills, or certificates or bills intended to 
circulate as money. U. ' S. v. White (C. Co) 
19 F. 723 ; U. S. v. Wilson, 106 U. S. 620, 2 
S Ct. 85, 27 L. Ed. 310. 

-Ci rculating medium. This term is more com-
. prehensive than the term "money," as it is 
the medium of exchanges, or purchases and 
sales, whether it be gold or silver coin or allY 
other article. 

C I RCULATORY HEAT I NG SYSTEM. One in 
which the heating box, being outside the room 
to be heated, heats a body of air in passing 
over it, which" body of air is then conducted. 
to the room · to be heated, thus indirectly ac
complishing the result ;-distinguished from a 
"radiating" or direct' system, in which the" 
heating body or box is in the room 'intende(l 
to be heated. Pelton v. Williams (C. O. A.) 
235 F. 131, 132. 

C I RCUMDUCT I ON.  In Scotch law. A clos
C I RC U I T  J U DGE. The judge of a circuit ing of the period for lodging papers, or doing 
court . . Orozier v. Lyons, 72 Iowa, 401, 34 N. any . other act required in a cause. Patel's. 
W. 186. Comp. 

C I RCU I T  JUSTI CE. In federal law and prac- CJ RCUMDUCTION OF T H E  TERM. In 
tice. The justice of the supreme court who is Scotch practice. The sentence of a judge, de· 
allotted to a given circuit. Judicial Code, § cIa ring the time elapsed within whiClh a proof 
119 (28 USCA § 215). ought to have been led, and precluding the 

C I RC U I T  PAPER. In English practice. A 
paper containing a statement of the time and 
place at which tlhe several assises will be held, 
and other statistical information connected 
with the assises. Bolthouse. 

Circuitus est evitandus; et bon i  judicis est lites 
dirimere, ne lis ex l ife o riatur. 5 Coke, 31. 
Circuity is to be avoided ; and it is the duty 
of a good judge to determine litigations, lest 
one lawsuit arise out of another. Co. Litt. 

party from bringing forward any further evi-
dence. Bell. 

. 

C I  RCUMFERENTI AL. EtymolOgically inclu
sive of spiral. See Georg-e W. Todd & CO. Y .  
.J. Whitaker Mfg. Co. (D. C.) 226 F. 791 , 
794. 

C I RCUMSPECTE AGAT IS. The title of a 
statute passed 13 Edw. I (128.5) and sO' caBed 
from the initial words of it, the object o:e 
which was to ascertain the boundaries of ec-; 
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clesiastical jurisdiction in some particulars, 
or, in other words, to regulate the jurisdiction 
of the ecclesiastical and temporal courts. 2 
Reeve, Eng. Law, 215, 216. See, however, 2 
Roldsw. Rist. E. L. 246. And see Articles of 
the clergy. 

C I RC UMSTANCES. The particulars which 
accompany an act. Facts or things standing 
,around, or about, some central fact. Salter v. 
State, 163 Ga. 80, 135 S. E. 40.8, 409. 

A principal fa.ct or event being the object of in
vestigation, the cirCUmstances are the related or 
accessory facts or occurrences which attend upon it, 
which closely precede or follow it, which surround 
and accompany it, which depend upon it, or which 
support or qualify it. Pfaffenback v. Railroad, 142 
Ind. 246, 41 N. E. 530 ; Clare v. People, 9 Colo. 122, 
10 P. 799 ; Williams v. National Fruit Exch., 95 
Conn. 300, III A. 197, 203. 

The terms "circumstance" and "fact" are, in 
many applications, synonymous ; but the true dis
tinction of' a circumstance is its reZative chara,cter. 
"Any fact may be a circumstance with reference 
to any other fact." 1 Benth. Jud. End. 42, note ; 
Id. 142. 

Thrift, integrity, good repute, business capacity, 
and stability of character, for example, are "cir
cumstances" which may be very properly consid
ered in determining the question of "adequate se
curity." Martin v. Duke, 5 Redf. Sur. (N. Y.) 600. 
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one or more circumstances which have been 
established directly, the evidence is said to 
be circumstantial. And when the existence 
of the principal fact does not follow from the 
evidentiary facts as a necessary consequence 
of th� law of nature, but is deduced from 
them by a process of probable reasoning, the 
evidence and proof are said to be presump
tive. Best, Pres. 246 ; Id. 12. 

All presumptive ev.idence is circumstantial, 
because necessarily derived from or made up 
of cirGumstarwes, but all circumstantial evi
dence is not presumptive, that is, it does not 
operate in the way of presumption, being: 
sometimes of a higlher grade, and leading to 
necessary conclusions, instead of probable 
ones. Burrill. 

C I RCU MSTANT I B US, 
Tales. 

TALES D E. See 

C I RCUMVENT I O N. In Scotch law. Any act 
of fraud whereby a person .is reduced to n 
deed by decreet. It has the same sense in 
the civil law. Dig. 50, 17, 49, 155. And see 
Oregon v. Jennings, 119 U. S. 74, 7 S. Ct. 124, 
30 L. Ed. 323. 

C I RCUS. A large inclosure with �ne end 
rounded for races, a show in which feats of 
horsemanship, tumbling, strength, etc., are 
exhibited. People v. Keller, 161 N. Y. S. 132, 
137, 96 Misc. 92 ; People ex reI. McShane v. 
Keller, 161 N. Y. S. 132, 138, 96 Misc. 92. See, 
also, Zucarro v. State, 82 Tex. Cr. R. 1, 197 S. 
W. 982, 985, L. R. A. 1918B, 354. 

The word "circumstances," as used in a statute 
providing for a suitable allowance for the wife in 
a divorce action, having regard to the "circumstanc
es" of the parties, includes practically everything 
which has a legitimate bearing on present and pro
spective matters relating to the lives of both par
ties. Lamborn v. Lamborn, 80 Cal. App. 494, 251 P. 
943, 945. 

C I R I C. In Anglo-Saxon and old English law, 
The surroundings at the commission of an a church. 

act. 

The "circumstances of the transaction itself," as 
used in the doctrine of dying declara.tions, are the 
circumstances or facts leading up to, causing, or 
attending the homiCide, and are not confined to oc
currences at the very time thereof. Pendleton v. 
Commonwealth, 131 Va. 676, 109 S. E. 201, 209. 

C I RCU MSTANTIAL EV I D ENCE. Evidence 
directed to the attending circumstances ; evi
dence which inferentially proves the princi
pal fact by establishing a condition of sur
rounding and limiting circumstances, whose 
existence is a premise from which the exist
ence of the principal fact may be concluded 
by neces�ary laws of reasoning. State v. 
Avery, 113 Mo. 475, 21 S. W. 193 ; Howard v. 
State, 34 Ark. 433 ; State v. Evans, 1 Marvel 
(Del.) 477, 41 A. 136 ; Comm. v. Webster, 5 
Cush. (Mass.) 319, 52 Am. Dec. 711 ; Gardner 
v. Preston, 2 Day (Oonn.) 205, 2 Am. DeC. 91 ; 
State v. Miller, 9 Houst. (Del.) 564, 32 A. 137. 

When the existence of any fact is attested 
by witnesses, as having come under the cog .. 
nizance of their senses, or is stated in docu
ments, the genuineness and' veracity of which 
there seems no reason to question, the evi
{lellCe of that fact is said to be direct or posi
tive. When; on the contrary, the existence 
of the pr.incipal fact is · ·  only inferred from 

C I R I C-BRYCE. Any violation of the privi- · 
leges of a church. 

C I R I C  SCEAT. Church-scot; or shot ; an ec
clesiastical due, payable on the day of St. 
Martin, conSisting chiefly of corn. 

C I RL ISCUS. A ceorl (q. 'D.). 
C I STA. A box or chest for the deposit of 
charters, deeds, and things of value. 

C I TAC I ON.  In Spanish law. Citation ; 
summons ; an order of a court requiring a 
person against whom a suit has been brought 
to appear and defend within a given time. 

It is synonymous with the term em,pZazamiento in 
the old Spanish law, and the in ju,8 1)ocatio of the 
Roman law. 

C ITAT I O.  Lat. A citation or summons to 
court. 

C I TATI O  AD REASSUMENDAM CAUSAM. 
A summons to take up the cause. A process, 
in the civil law; which issued when one O:f 
the parties to · a suit died before its deter
mination, for the plaintiff against the defend
ant,'s heir, or for the plaintiff's heir against 
the defendant, as the case might be; analo-. 
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gous to a modern bill of revivor, which Is 
probably borrowed from this proceeding. 

OITIZEN 

CITE. L. Fl!. CIty ; a city. aite de Loo,n4r', 
city of London. 

Citatio est de juri naturali. A summons is by C I TE. To summon ; to command the pres
natural l'ight. Oases in Banco Regis Wm. ence of a person ; to notify a person of legal 
III. 453. proceedings against him and require his ap

C ITAT I O N . 
I n  P ractice 

A writ issued out of a court of competent 
jurisdiction, commanding a person therein 
named to appear on a day named and do some
thing therein mentioned, or show cause why 
he should not. Proctor, Prac. Adopted in 
Rizzotto v. Grima, 164 La. 1, 113 So. 658, 661, 
and Sheldon v. Sheldon, 100 N. J. Eq. 24, 134 
A. 9W, 907. 

It is usually original process in any proceeding 
where used, and in such respect is analogous to a 
writ of capias or summons at law and subpama in 
chancery. Gondas v. Gondas, 99 N. J. Eq. 473, 134 A. 

615, 618. 

The act by which a person is so summoned 
or cited. 

The act of the court through its proper officer 
commanding the appearance of defendant at the 
time and place named to answer to plafntiff's peti
tion, having the dignity of official character and 
weight of superior authority. Moran Oil & Gas Co. 
v. Anderson (Tex. Civ. App.) 223 8. W. 1031, ' 1032. 

It is used in this sense, in American law, in the 
practice upon writs of error from the United States 
supreme court, and in the proceedings of courts of 
probate in many of the states. In re M'artin's Es
tate, 82 Wash. 226, 144 P. 42, 44 ; Leavitt v. Leavitt, 
135 Mass. 193 ; State v. McCann, 67 Me. 374 ; 
Schwartz v. Lake, 109 La. 1081, 34 So. 96 ; Cohen v. 
Virginia, 6 Wheat. 410, 5 L. Ed. 257 ; Rederiaktiebol
aget Arnie v. Universal Transp. Co. (C. C. A.) 245 
F. 282, 283. 

Also the name of the process used in the 
English ecclesiastical, probate, and divorce 
courts to call the defendant or respondent be
fore them. 3 Bl. Comm. 100 ; 3 Steph. Comm. 
720. 

I n  Scotch Practice 

The calling of a party to ' an action done by 
an officer osf the court under a proper warrant. 

The service of a writ or bill of summons. 
Paters. Compo 

C I TAT I O N  O F  AUTHO R I T I ES. The read
ing, or production of, or reference to, legal 
authorities and precedents, (such as constitu
tions, statutes, reported cases, and elementary 
treatises,) in arguments to courts, or in legal 
text-books, to establish or fortify the propo-
sitions advanced. 

. 

Law of Citations 
See Law. 

Citationes non concedantur  p riusquam ex
pr imatur su per qua re fieri debet citatio. Cita
tions should not be granted before it is stated 
about what matter the citation is to be made. 
(A maxim of ecclesiastical law.) 12 Coke, 44. 

pearance thereto. . See In re Eno's Estate, 180 
N. ·Y . .s. 889, 890, 111 Misc. 00. 

To read or refer to legal authorities, in an 
argument to a court or elsewhere, in support 
of propositions of law sought to be estab
lished. 

C I T IZEN. 
In  Genent 

A member of a free city or jural society, 
(civitas,) possessing all the rights and privi
leges which can be enjoyed by any person 
under its constitution and government, and 
subject to the corresponding duties. 

The term ap'pears to ha.ve been used in the Roman 
government to designate a perso'll who ,had the free
dom of the city, and the right to exercise all polit
ical and civil privileges of the government. There 
was alse, at Rome, a partial citizenship, including 
oivil, but not political rights. Complete citizenship 
embraced both. Thomasson v. State, 15 Ind. 451 ; 
17 L. Q. Rev. 270 ; 1 Sel. Essays in Anglo-Amer. L. 
H. 578. 

One who, as a member of a nation or body 
politic of the sovereign state, owes allegiance 
to and may claim reciprocal protection from 
its government. Ozbolt V. Lumbermen's In
demnity Exchange (Tex. Oiv. App.) 204: S. W. 
252, 253. 

A member of the civil state entitled to all its priv
ileges. Cooley, Const. Lim. 77. 

One of the sovereign people. A constituent mem
ber of the sovereignty synonymous with the people. 
Scott V. Sandford, 19 How. 404, 15 L. Ed. 69L 

I n American Law 

One who, under the constitution and laws 
of the United States, or of a particular state, 
and by virtue of hirth or naturalization with
in the jurisdiction, is a member of the political 
community, owing allegiance and being enti
tled to the enjoyment of full civil rights: U. 
S. V. Cruikshank, 92 U. S. 542, 23 L. Ed. 588 ; 
White V. Clements, 39 Ga. 259 ; Amy V. Smith, 
1 Litt. (Ky.) 331 ; State v. County Court, 9Q 
Mo. 593, 2 S. W. 788 ; Minor V. Happersett, 
21 Wall. 162, 22 L. Ed. 627 ; U. S. v. Morris 
(D. C.) 125 F. 325. 

All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state where
in they reside, Amend. XIV, Con st. U. S. ; In re 
Look Tin Sing, 10 Sawy. 353, 21 F. 905 ; U. S. V. 
Wong Kim Ark, 169 U. S. 649, 18 S. Ct. 456, 42 L. 

Ed. 890 ; Prowd v. Gore, 57 Cal. App. 4{)8, 207 P. 
490,' 491 ; Soo Hoo Yee v. U. S. (C. C. A.) 3 F.(2d) 
592, 594 ; Louie Lit v. U. S. (C. C. A.) 238 F. 75, 76 ;  
Nyman v. Erickson" 100 Wash. 149, 170 P. 546, 547 • •  

There is in our political system a government of 
each of the several states, and a government of the 
United States. Each is distinct from the others, and 

has citizens of its own, who owe it allegiance, and 
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whose rights, within its jurisdictiO'n, It must pro
tect. The same person may be . at the same time 
a citizen of the United States and a citizen of a 
state ; but his rights O'f citizenship under one of 
these gO'vernments will be different frO'm those he 
has under. the other. The gO'vernment of the United 
States, althO'ugh it is, within · the scope of its pow
ers, supreme and beyond the states, can neither 
grant nO'r secure to' its citizens rights or privileges 
which are not expressly or by implicatiO'n placed 
under its jurisdiction. All that cannO't be so grant
ed or secured are left to the exclusive prO'tectiO'n of 
the states. U. S. v. Cruikshank, 92 U. S. 542, 23 L. 
Ed. 588. 

A "citizen" ordinarily means Gnly a natural per
son, and will nGt be cO'nstrued to include a corpora
tiO'n, unless the general purpose and impO'rt of the 

' statutGry O'r constitutiQnal prGvisiO'n in which the 
term is found seems to require it. St. Louis & S. 
F. R. CO'. v. State, 179 S. W. 342, 343, 120 Ark. 182, 
Ann. Cas. 1917C, 873 ; Civic ImprO'vement League of 
'ToledO', Iowa, v. HansQn, 181 I O'wa, 327, 164 N. W. 
752, 753 ; Wallace v. Moore, 178 N. C. 114, 100 S. E. 
237, 239 ; Jennings v. Idaho Ry., Light & Power CO'., 
26 IdahO', 703, 146 P. 101, 102, L. R. A. 1915D, 115, Ann. 
Cas. 1916E, 359 ; State of Texas v. Interstate Com
merce CommissiO'n, 258 U. S. 158, 42 S. Ct. 261, 262, 
66 L. Ed. 581 ; American Fire Ins. CO'. v. King Lum
ber & Mfg. Co., 250 U. S. 2, 39 S. Ct. 431, 433, 63 L. 
Ed. 810 ; PeO'ple v. WO'man's HO'me MissiO'nary Soc. 
of M. E. Church, 303 Ill. 418, 135 N. E. 749, . 750. 

Similarly, "citizen," with reference to' the juris
diction of the federal cQurts, dO'es nO't i�clude an 
assOciation. Rife v. Lumber Underwriters (C. C. 
A. ) 204 F. 32, 35 ; Co'Yle v. Duncan Spangler CO'al 
Co. (D. C.) 288 F. 897, 902 ; Village Mills Co. v. 

Houston Oil CO'. of Texas (Tex. Civ. App.) 186 S. W. 
785, 788. 

The term " citizen" is distinguishable from "resi
dent" 0'1' "inhabitant. !' One may be a citizen O'f a 
state withO'ut being an inhabitant, or an inhabitant 
withO'ut being a citizen. Quinby v. Duncan, '4 Har. 
(Del.) 383 ; Harris v. Harris, 205 Iowa, 108, 215 N. 

W. 661, 663 ; Travis v. Yale & TQwne Mfg. CG., 40 
S. Ct. 228, 231, 252 U. S. 60, 64 L. . Ed. 460 ; CGmmQn
wealth v. De Sarto, 62 Pa. SupE>'r. Ct. 184, 186 ; Le
pen,ser v. Griffin, 146 La. 584, 83 So. 839, 843 ; State 
Public Utilities Commission v. Early, .285 Ill. 469, 
121 N. E. 63, 64. 

The words "citizen" and "citizenship," hO'wever, 
usually include the idea O'f domicile ; U. S. v. GrQn
ich (D. C.) 211 F. 548, 550 ; Pannill v. RQanoke Times 
Co. ' (D. C.) 252 F. 910, 913 ; Delaware, L. & W. R. 
CO'. v. Petrowsky (C. C. A.) 250 F. 554, 557 ; and 
hence in common use, "citizen" O'ften denQtes an 
inhabitant or resident ; JO'nesboro Trust CO'. v. 
Nutt, 118 Ark. 368, 176 S. W. 322, 324 ; Prowd v. GO're, 
57 Cal. App. 458, 207 P. 490, 491 ; State v. Trustees, 
11 Ohio, 24 ; Vachikinas v. Vachikinas, 91 W. Va. 
181, 112 S. E. 316, 319 ; Margarete Steiff v. Bing (C. 
C. A.) 206 F. 900. 

I n  English Law 

An inhabitant of a city. 1 Rolle, 138. The 
l'epresentative of a city, in parliament. 1 BI. 

,Comm. 174. 

I-t will be seen that, in the. English usage; the 

word adheres closely to' its Griginal meaning, as 
• shown by its derivatiO'n, (ci:v18, a free inhabitant 

of a city.)  . When it is designed to designate an in
habitant of the C'Oun-try, or one amenable to' the 
J}aws :of the nation; "subJect" 18 the word there em

· ployed. 
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CITIZENSH I P. The 8tatus of ibeing a citi
zen (q. 'P.). 

Membership in a political society, implying 
a duty of allegiance on the part of the mem
ber and a duty of protection on the part of the 
society. Luria v. U. So, 231 U. S. 9, 34 S. Ct. 
10, 13, 58 L. Ed. 101. 

C I TY. 
I n  England 

An incorporated town or borough which is 
or has been the 'See of a bishop. Co. Litt. 108 ; 
1 Bl. Comm. 114 ; Cowell ; 1 Steph. Comm. 
115. State v. Green, 126 N. C. 1032, 35 S. E.  
462. 

There is said, hGwever, to be no necessary con
nection between a city and a see. OxfGrd Dict., cit
ing Freeman. 

A large town incorporated with certain 
privileges. The inhabitants of a city. The 
citizens. Worcester. 

I n  Ame,rica 

A municipal corporation of a larger class, 
the distinctive feature of whose organization 
is its government by a chief executive (usual
ly called "mayor") and a legislative body, 
composed of representatives of the citizens, 
(usually called a "council" or "board of alder
men,") and other officers having special func
tions. 'Vight Co. v. Wolff, 112 Ga. 169, 37 S.  
E. 395. A political entity or subdivision for 
local governmental purposes. Nolan v. Jones, 
215 Ky. 23-8, 284 S. ' W. 1054, 1056. A volun
tary organization created for local conven
ience, advantage, and interest, and acting in a 
private as well as a public capacity. City of 
Golden v. Western Lumber & Pole Co., 60 Colo. 
382, 1'54 P. 95. 96. 

The fundamental distinction between town and 
city orga,nie;atiO'n is that in the former all the qual
ified inhabitants meet tO'gether to deliberate and 
vO'te as individuals, each in his O'wn right, while in 
the latter all municipal functions are performed 
by deputies ; the one being direct, the Qther repre· 
sentative. In re Opinion O'f the Justices, 229 Mass. 
601, 119 N. E. 778, 781. 

The word "city," however, is often used to' include 
an incQrporated tQwn. People v. Grover, 258 Ill. 
124, 101 N. E. 216, 218, Ann. Cas. 1914B, 212 ; State 
Board Qf Land Com'rs v. Ririe, 56 Utah, 213, 190 P. 
59, 61 ; RansO'me-Crummey Co. v. Woodham, 29 
Cal. App. 356, 156 P. 62, 63 ; Green v. HutsO'n, 139 
Miss. 471, 104 SQ. 171, 172. It has also been held that, 
under statutes, the term includes all municipal CQr
poratiQns and cQrporate authorities, such as a bQard 
Qf park commissiO'ners ; People v. Kesner, 321 Ill. 
2.30, 151 N . . E. 481, 483 ; but that it dQes ' nQt include 
a village ; Village O'f Depue v. Banschbach, 273 Ill. 
574, ll3 N. E. 156, 159. 

I n Medieval H istory 

In . the Middle Ages in Germany, fortified 
places in the enjoyment of, market-jurisdic-

. tion. · ' 
. d • 

The Germa.ri 'as well ' as ' the French cities are a 
· creatiO'n .' or [the Middle Ages ; . there was an ·  organic 
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connection with the Roman town-system. Schrader, 
Lehrbuch des Deutchen Rechtsgeschichte 588. 

C I TY COUNC I L. The name of a group of 
municipal officers constituting primarily a 
legislative and administrative body, but 
which is often charged with judicial or quasi 

. judicial functions, as when sitting on charg
es involving the removal of an officer for 
cause. Rutter v. Burke, 89 Vt. 14, 93 A. 842, 
849. 

C I TV. OF LONDON COURT. A court having 
a local jurisdiction within the city of London. 
It is to all intents and purposes a county 
court, having the same jurisdiction and pro-
cedure. 

. 

C .l U DA DES. Sp. In Spanish law, cities ; 
distinguished from towns (pueblos) and vil
lages (villas.) Hart v. Burnett, 15 Oal. 537. 

C I V I C. Pertaining to a city or citizen, or to 
citizenship. Cleveland Opera 00. V. Cleve
land Civic .opera Ass'n, 22 Ohio App. 400, 154 
N. E. 352, 353. 

C I V I C  ENTERPR I SE. A project or undertak
ing in which citizens of a city co-operate to 
promote the common good and general wel
fare of the people of the city. James :McCord 
Co. v. Citizens' Hotel Co. (Tex. Civ. App.) 287 
S. W. 906, 908. 

C I V I L. Originally, pertaining or appropriate 
to a member of a oi:t7itas or free political com
munity ; natural or proper to a citizen. Also, 
relating to the community, or to the policy 
and government of the citizens and subjects 
of a state. 

The word is derived from the Latin civilis, a cit
izen, as distinguished from a '  savage or barbarian. 
Byers v. Sun Savings Bank, 41 Okl. 728, 139 P. 948, 
949, 52 L. R. A. (N. S.) 320, Ann. Cas. 1916D, 222. 

In law, the term has various significations. In 
contradistinction to barba:raus or savage, it indi
cates a state of society reduced to omer and regu
lar government ; thus, we speak of civil life, civil 
society, civil government, and civil liberty. In con
tradistinction to criminaZ, it indicates the private 
rights and remedies of men, as members of the com
munity;

' 
in contrast to those which are public and 

relate to the government ; thus, we speak of civil 
process and , criminal process, civil jurisdiction and 
c riminal jurisdiction. 

It is also used in contradistinction to military, ec
clesiastical, naturaZ, or foreign; thus, we speak of 
a civil station, as opposed to a military or an ec
clesiastical station ; a civil death, as opposed to a 
natural death ; a civil war, as opposed to a foreign 
war. Story, Const. § 791 ; 1 BIa. Comm. 6, 125, 251 ; 
lV[ontesquieu, Sp. of Laws, b. 1, c. 3 ;  Rutherforth 
Inst. b. 2, c. 2 ;  ide C. 3 ;  ide C. 8, p. 359 ; HeineCCiuS: 
Elem. Jurisp. Nat. b. 2, ch. 6. 

-Civil i nformation.  A legal proceeding in 
chancery, older than the �ourt of equity. Wil
son v. State Water Supply Commission, 84 
N. J. Eq: 150, 93 A. 732, 733. 

-Civi l possession. In Louisiana, a fiction re
sulting . from the registry of the title of the 
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original owner. Baldwin Lumber CO. V. Dal
feres, 138 La. 507, 70 So. 493, 499 ; Maison
neuve V. Dalferes, 138 La. 527, 70 So. 500, 50l. 

-Civil responsibility. The Uability to be call
ed upon to respond to an action at law for 
an injury caused by a delict or crime, as op
posed to criminal responsibility, or liability 
to be proceeded against in a criminal tribunal: 

-Civil side. When the same court has ju
risdiction of both civil and criminal matters 
proceedings of the first class are often sai(l 
to be on the civil side ; those of the second, on 
the criminal side. 

As to civil "Commotion," "Contempt," "Cor
porations," "Death," "Injury," "Liberty," 
"Obligation," "Officer," "Remedy," "Rights," 
and "War," see those titles. See, also, the fol
lowing titles beginning with "Civil." 

C I V I L  ACT I ON. 

I n  the Civi l  Law 

A personal action which is instituted to 
compel payment, or the doing of some other 
thing which is purely civil. Pothier, Intro<l. 
Gen. aum Cont. 110. 

At Common Law 

One which seeks the establishment, recoy
ery, or redress of private and civil rights ; 
-distinguished from a criminal action. 

One brought to recover some civil right, or 
to obtain redress for some wrong not being a 
crime or misdemeanor. Wheeling Traction 
CO. V. Pennsylvania Co. (D. C.) 1 F.(2d) 478, 
479. 

Civil cases are those which involve disputes or 
contests between man and man, and which termi
nate only in the adjustment of the rights of plain
tiffs and defendants. They include all cases which 
cannot· legally be denominated "criminal cases." 
Fenstermacher V. State, 19 Or. 504, 25 P. 142. And 
see Grainola State Bank V. Shellenberger, 81 Ok!. 
204, 197 P. 436, 437 ; Village of Marble Hill V. Cald
well (Mo. App.) 178 S.  W. 226, 227 ; U. S. V. Great 
Northern Ry. Co. (C. C. A.) 220 F. 630, 633 ; People 
v. Vaughn, 235 Ill. App. 308, 313 ; Ex parte Wong 
Wing (D. C. ) 220 F. 352, 354 ; State v. Willis 95 
Wash. 251, 163 P. 737 ; State v. Flannelly, 96 Kan. 
833, 154 P. 235, 236 ; Appeal of Slattery, 90 Conn. 48, 
96 A. 178, 179. 

Civil suits relate to and affect, as to the parties 
against whom they are brought, only individual 
rights which are within their individual control, 
and which they may part with at their pleasure. 
The design of such suits is the enforcement of mere
ly private obligations and duties. Criminal prose
cutions, on the other' hand, involve public wrongs, 
or a breach and violation of public rights and du
ties, which affect the whole community, considered 
as such in its social and aggregate capacity. The 
end they have in view is the prevention of similar 
offenses, not atonement or expiation for crime com
mitted. Cancemi v. People, 18 N. Y. · 128. 

"Civil cause" comprehends every conceivable 
cause of action whether legal or equitable, except. 
such as are criminal in the usual sense ; that is, 
where the judgment against the defendant may be 
fine, or imprisonment, or both, and in case of fine 
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alone, imprisonment until payment. Welford v. 
Havard, 127 Miss. 88, 89 So. 812, 813. 

I n Code Practice 

A proceeding in a court of justice in which 
one party, known as the "plaintiff," demands 
against another party, known as the "defend
ant," the enforcement O'r protection of a pri
vate right, or the prevention or redress of a 
private wrong. It may al� be brought for 
the recovery of a penalty O'r forfeiture. Rev. 
Code Iowa 1880, § 2505 (Code 1931, § 10939). 

A "civil action" implies adversary parties and 
an issue, and is designed for the recovery or vin
dication of a civil right or the redress of some civil 
wrong. Bopst v. Williams, 287 Mo. 317, 229 S. W. 
796, 798. 

The distinction between actions at law and suits 
in equity, and the forms of all such actions and 
suits, heretofore existing, is abolished ; and there 
shall be in

· 
this state, hereafter, but one form of 

action for the enforcement · or protection of private 
rights and the redress of private wrongs, which 
shall be denominated a "oivil action." Code N; Y. 
§ 69. 

" Civil action" Is a generic term, and does not nec
essarily imply jury trial. State Board of Medical 
Examiners v. Macy, 92 Wash. 614, 159 P. 801, 804. 

C I V I L B I LL COURT. A tribunal in Ireland 
with a jurisdiction analogous to that of the 
county courts in England. The judge of it is 
also chairman of quarter sessions (where the 
jurisdiction is more extensive than in Eng
land), and performs the duty of revising bar
rister. Wharton. 

C I V I  L DAMAGE ACTS. Acts passed in 
many of the United States which provide an 
actiGn for damages against a vendor of in
toxicating liquors, (and, in some cases, against 
his lessor,) on behalf of the wife or family of 
a person whO' has sustained injuries by rea
son Gf his intoxication. Moran v. Goodwin, 
130 Mass. 158, 39 Am. Rep. 443 ; Baker v. 
Pope, 2 Hun (N. Y.) 556 ; Dice v. Sherberneau, 
152 Mich. 601, 116 N. W. 416, 16 L. R. A. (N. 
S.) 765 ; Bistline v. Ney BrGs., 134 Iowa, 172, 
111 N. W. 422, 13 L. R. A. (N. S.) 1158, 13 Ann. 
Cas. 196 ; Bertholf v. O'Reilly, 74 N. Y. 509, 
30 Am. Rep. 323 ; Bedore v. Newton, 54 N. H. 
117 ; Wightman v. Devere, 33 Wis. 570 ; Stan
ton v. Simpson, 48 Vt. 628 ; Keedy v. Howe, 
72 Ill. 133 ; Horning v. Wendell, 57 Ind. 171. 

C I V I L  LAW. "Civil Law," "RGman Law" 
and "Roman Civil Law" are convertible 
phrases, meaning the same system of juris
prudence. 

The word " civil," as applied to the laws in force 
in Louisiana, before the adoption of the Civil Code, 
is not uSeQ in contradistinction to ·  the word "crim
i�al," but must be restricted to the Roman law. 
It is used in contradistinction to the laws of Eng
land and those of the respeotive states. Jennison 
v. Warmack, 5 La. 493. 

The system of jurisprudence held and 
administered in the Roman . empire, particu
larly as set fGrth in the compilation of Just
inian· and his successO'rs,-"Comprising the In;. 
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stitutes, Code, Digest, and Novels, and col
lectively denominated the "Oorpus Juris Oiv
ilis,"-as distinguished from the common law 
of England and the canon law. 

That rule of action which every particu
lar nation, commGnwealth, or city has estab
lished peculiarly for itself ; more properly 
called "municipal" law, to distinguish it from ' 

the "law O'f nature," and from international 
law� See Bowyer, Mod. Civil Law, 19 ; Sev
ier v. Riley, 189 Cal. 170, 244 P. 323, 325. 

That divisiO'n of municipal law which is 
occupied with the exposition and enforcement 
of civil rights as distinguished from criminal 
law. 

C I VI L L IST. In English public law. An an
nual sum granted by parliament, at the com
mencement of each reign, for the expense of 
the royal household and establishment, as dis
tinguished from the general exigencies of the 
state, being a prO'vision made for the crown 
out Gf the taxes in lieu O'f its proper patri
mony, and in consideration of the assignment 
of that patrimony to' the public use. 2 Steph. 
Comm. 591 ; 1 BI. Comm. 332. 

C I V I L  O B L I GAT I O N. One which binds in 
law, and may be enfO'rced in a CGurt of justice. 
Pothier, ObI. 173, 191. 

C I V I L O F' F I C E. An office, not merely mili
tary in its nature, that pertains to the exer
ci�e of the powers or 3:uthority of civil gov
ernment. Advisory Opinion to the GGvernor, 
94 Fla. 620, 113 So. 913, 915 ; State v. Haw
kins, 79 Mont. 506, 257 P. 411, 413, 53 A. L. R. 
583. 

C I V I L  OFF I CER:. Any officer of the Unit
ed States who holds his appointment under 
the national government, whether his duties 
are executive or judicial, in the highest or 
the lowest departments of the government, 
with the exception of officers of the army and 
navy. 'Raw1e, Const. 213 ; 1 Story, Const. § 
790 ; U. S. v. American Brewing 00'. (D. C.) 
296 F. 772, 776 ; Steele v. U. S., 45 S. Ct. 417, 
418, 267 U. S. 505, 69 L. Ed. 761 ; Daeufer
Lieberman Brewing CO'. v. U. S. (C. C. A.) 8 
F.(2d) 1, 2. 

C I V I L  BI GHTS. A term applied to' certain 
rights secured to' citizens by the 13th and 14th 
Amendments to the constitution, or by various 
acts state and federal. Clyatt v. U. S., 197 
U. S. 207, 25 S. Ot. 429, 49 L. Ed. 726 ; State 
v. Gibson, 36 Ind. 389, 10 Am. Rep. 42 ; Plessy 
v. Ferguson, 163 U. S. 537, 16 S. Ct. 1138, 
41 L. Ed. 256 ; State v. McOann, 21 OhiO' St. 
210 ; Ward v. Flood, 48 Cal. 36, 17 Am. Rep. 
405 ; People v. Gallagher, 93 N. Y. 438, 45 
Am. Rep . .  232 ; Louisville, N. O. & T. Ry. 
Co� v. State, 66 Miss. 662, 6 South. 203, 5 
L. R. A. 132, 14 Am. St. Rep. 599 ; Id., 133 U. 
S. 587, 10 S. Ct. 348, 33 L. Ed. 784 ; Plessy 
v. Ferguson, 163 U. S. 537, 16 S. Ct . . 1138, 
41 L. Ed. 256 ;. U. S . . v. Stanley, 100 U. S. 3, 
3 ;S. Ct. 18, �'i L. Ed. 835 ; Miller v. Texas, 
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153 U. S. 537, 14 'S. ct. 874, 38 L. Ed. 812 ; 
Gibson v. Mississippi, 162 U� S. 565. 16 S. 
Ct. 904, 40 L. Ed. 1075 ; Smith v. Mississippi, 
162 U. S. 592, 16 S. Ct. 900, 40 L. Ed. 1082 ; 
Rogers v. Alabama, 192 U. S. 226, 24 S. Ct. 257, 
48 L. Ed. 417 ; Ware v. State, 225 S. W. 626, 
146 Ark. 321. 

C I V I L  SERV I CE. This term properly in
cludes all · functions under the government, 
except miiltary functions. In general it is 
confined to functions in the great adminis
trative departments of state. See HGpe v. 
New Orleans, 106 La. 345, 30 So. 842 ; Peo
ple v. Cram, 29 Misc. 359, 61 N. Y. S. 858. 

C I V I L TOWNSH I P. A legal subdivision ot 
the county for gGvernmental purposes. Ap
peal of Trustees of Iowa College, 185 Iowa 
434, 170 N. W. 813, 814. 

C I V I  L 1 AN.  One who is skilled or versed in 
the civil law. A doctor, professGr, or stu
dent of the civil law. Also a private citizen, 
as distingui'Shed from such as belong to the 
army and navy or (in England) the church. 

C I V I l l S. La t. Oi vil, as distinguished from 
criminal. Oivilis actio, a civil action. Bract. 
fol. 101b. 

C I V I L I STA. In old English law. A civil 
lawyer, or civilian. Dyer, 267. 

C I V I LITER. Civilly. In a persGn's civil 
character or position, or by civil (not crimi
nal) process or procedure. This term \8 'Used 
in distinction or opposition to the word 
" criminaliter," --eriminally,-to distinguish 
civil actions from criminal prosecutions. 2 
East, 104. 

C I V I LITEH MORTU US. Civilly dead ; dead 
in the view of the law. The conditiGn of 
one who has lost his civil rights and capaci
ties, and is accounted dead in law. Troup v. 
Wood, 4 Johns. Ch. (N. Y.) 228 ; Platner v. 
Sherwood, 6 Johns. Ch. (N. Y.) 118 ; Quick v. 
Western Ry. of Alabama, 207 Ala. 376, 92 
So. 608. 

C I V I  Ll ZATI ON.  

In  Practice 

A law ; an act of justice, or judgment which 
renders a criminal process civil ; performed 
by turning an infGrmation into an inquest, 
or the contrary. Wharton. 

I n  Public Law 

This is a term which covers several states 
of society ; it is relative, and has no fixed 
sense, but implies an improved and progres
sive condition of the people, living under an 
organized government, with systematized la
bor, individual ownership of the SGil, in
dividual accumulations of property, humane 
fl:nd somewhat cultivated manners ::md cus
toms, the institution of the family, with well
defined and respected domestic and social re-

OLAIM 

lations, institutions of learning, hltelledual 
activity, etc. Roche v. Washington, 19 Ind. 
56, 81 Am. Dec. 376. 

CIVIS. Lat. In the Roman law. A citi
zen ; as distinguished from incoZa, (an in
habitant ;) origin Gr" birth constituting the 
former, domicile the latter. Code, 10, 40, 7. 
And see U. S. v. Rhodes, 27 Fed. Cas. 788. 

C I V I TAS. Lat. In the Roman law. Any 
body of people living under the same laws ; 
a state. Jus civitatis, "the law of a state ; 
civil law. Inst. 1, 2, 1, 2. Oivitates freaeratce, 
towns in alliance with Rome, and considered 
to be free. Butl. Hor. JUl'. 29. 

Oitizenship ; one of the three status, con
ditions, or qualifications of persons. Mackeld. 
Rom. Law, § 131. 

A term in the Anglo-Saxon land books, com
monly applied to Worcester, Canterbury and 
other such places, which are both bishop's 
sees and the head places of large districts. 
Maitland, Domesday and Beyond 183. See 17 
L. Q. R. 274. Oxford Diet. s. v. City. 

See Oity. 

CLAI M, v. TO' demand as one's own ; to as
sert a personal right to' any property or 
any right·; to demand the possession or en
joyment of something rightfully one's own, 
and wrongfully withheld. Hill v. Henry, 66 
N. J. Eq. 150, 57 Atl. 555. 

CLAI M, n. A legal capability to require a 
positive or negative act of another person. 
(Kocourek, Jural Relations (2d Ed.) 7.) Sy
nonymous with "right" in strict legal sense. 

Also sometimes applied to any demand held 
or asserted as of right ; cause of action. 
Orow v. Abraham, 86 Or. 99, 167 P. 590, 592 ; 
.Jackson v. Whitesell, 213 Ala. 369, 104 So. 662 ; , 
U. S. v. Oohn, 270 U. S. 339, 46 S. Ct. 251, 252, 
70 L. Ed. 616 ; Davis v. State, 30 Idaho, 13�{, 
163 P. 373, 376, Ann. Cas. 1918D, 911 ; Loretto 
Literary & Benevolent Society v. Garcia, 18 
N. M. 318, 136 P. 858, 859 ; In re Outting, 174 
Cal. 104, 161 P. 1137, 1138 ; Citizens' Guaranty 
State Bank v. National Surety Co. (Tex. Oom. 
App.) 258 S. W. 468, 470 ; Road Improvement 
Dist. No. 4 of Johnson County V. B1.ukett, 
167 Ark. 176, 266 S. W. 930, 931 ; Radichel V. 
Federal Surety Co., 170 Minn. 92, 212 N. W. 
171, 172 ; Boulden V. Thompson, 21 Oal. App. 
279, 131 P. 765. A challenge of the property or 
ownership of a thing which is wrongfully 
withheld from the possession of the claimant. 
Stowel V. Zouch, ' Plowd. 359 ; Robinson V. 
Wiley, 15 N. Y. 491 ; Fordyce V. Godman, 
20 Ohio St. 14 ; Douglas V. Beasley, 40 Ala. 
147 ; Prigg V. Pennsylvania, 16 Pet. 615, 10 
L. Ed. 1060 ; U. S. V. Rhodes (0. C.) 30 F. 
433 ; Silliman V. Eddy, 8 How. Prac. (N. Y.) 
123 .. 

A cla.im is a right or title, actual or supposed, to 
a debt, privilege, or other thing in the possession 
of another ; not the possession, but the means by 
or through which the claimant obtains the posses-
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sion ' or enjoyment. Lawrence v. Ml11er, 2 N. Y. 245, an execution or attachment. Also applied to 
254. claims to real property. 

A claim is, in a. just, juridical sense, a demand 
of some matter as of right made by one person upon 
another, to do o'r to forbear to do some act or thing 
as a matter of duty. A more limited, but at the 
same time an equally expressive, definition was giv
en by Lord Dyer, that "a claim is .a. challenge by a 
nian of the propriety or ownership of a thing, which 
he has . not in possession, but which , is wrongfully ' 
detained from him." Prigg v. Pennsylvania, 16 Pet. 
615, 10 L Ed. 1060. 

' 

"Claim" has generally been defined as a demand 
tor a thing, the ownership of ' which, or an interest 
in which, is in the claimant; but the possession of 
which is wrongfully withheld by another. But a 
broader meaning must be accorded to it. A demand 
tor damages for criminal conversation. with plain
tiff's wife is  a claim ; but · it would be doing vio
lence to language to say that such damages are 
property of plaintiff which defendant withholds, In 
common parlance the noun "claim" means an asser
tion, a pretension ; and the verb · is otten used (not 
quite correctly) as a synonym for "state," " urge," 
"insist," or "assert." In a statute authorizing the 
courts to order a bill of particulars of the "claim" 
of either party, "claim" is co-extensive with "case," 
and embraces all causes of action and all grounds

' 
of 

defense, the pleas of both parties, and pleas in con
fession and avoidance, no less than complaints and 

, counter-claims. It warrants the court in requiring 
a defendant who justifies in a libel suit to furnish 
particulars of the facts relied upon in justification. 
Orvis v. Jennings, 6 Daly (N. Y.) 446. 

Under the mechanic's, lien law of some 
states, a demand put on_ reCord by a mechanic 
or material-man Ilgainst a building for work 
or, material contributed to its erection is call
ed a "claim." 

Under the land laws of the United States, 
the tract of land taken. up by a preemptioner 
or other settler (and also his possesSion of 
it) is ealled a "claim." Railroad Co. v. Abink, 
14 Neb. 95, 15 N. W. 317 ; Bowman v. Torr, 

, 3 Iowa, 573.' 
In patent law, the claim is the specifica

tion by the applicant for a patent of the par
ticular things in which he insists his inven
tion is novel and patentable ;  it is the clause 
in the appUcation in which the applicant de
fines precisely what his invention is. White 
v. 1)linbari 119 U. S. 47, 7 S. Ct. 72, 30 L. Ed. 
303 ; Brammer v. Schroeder, 106 F. 930, 46 
C. O. A. 41 ; Mergenthaler Linotype Co. v. In
ternational ' TyPesetting Mach. Co. (D. C.) 229 
F. 168, 173 ; "  Westinghouse Electric & Mfg. 
Co. v. Metropolitan Electric Mfg. Co. (C. C. 
A.) 290 F. 661, 664. 

Under Workmen's Compensation Acts, a 
demand for compensation. GiameIli v. Rahtz, 
209 App. Div. 720, 205 N. Y. S. 346, 347 ; Geor
gia Casualty Co. v. Ward (Tex. Civ. App.) 
220 S. W. 380, 381. In a provision that no 
claim for compensation shall be assignable be
fore payment, the word is used broadly to 
cover both claims and awards. Pacific Elec
tric R. Co. v. Commonwealth Bonding ' &' Cas
ualty Ins. Co�, 55 Oal. App. 704, 204 P. 262, 
263. 

. 

-Claim and del ivery. An action at law for 
the recovery of specific personal chattels 
wrongfully taken 'and detained, ,with dam� 
ages which the taking or detention has 
caused ; in substance a modern modification 
of the common-law action of replevin. Fred
ericks v. Tracy, 98 Oal. 658, 33 P. 750 ; Rail
road Co. v. Gila County, 8 Ariz. 292, 71 P. 
913 ; Largilliere Co., Bankers, v. Kunz, 244 
P. 404, 406, 41 Idaho 767 ; Moore v. Sanders, 
103 S. E. 589, 590, 114 S. C. 350 ; Hennessy 
v. Wagner, 220 P. [01, 102, 69 Mont. 46 ;  
Benzler v. Van Fleet, 152 P. 736, 28 Cal. App. 
389 ; Reed v. Mills, 154 P. 113, 114, '78 Or. 
558. 

-Claim in equity. In English practice. In 
simple cases, where there was not any great 
confiict as to facts, and a discovery from a de
fendant was not sought, but a reference to 
chambers 'was nevertheless necessary before 
final decree, which would be as of course, all 
parties being before the court, the summary 
proceeding by claim was sometimes adopted, 
thus obviating the recourse to plenary and 
protracted pleading�. This summary practice 
was created by orders 22d April, 1850, which 
came into operation on the 22d May follow
ing. See Smith, Ch. Pl'. 664. By Con solid. 
Ord. 1860, viii, r. 4, claims were abolished. 
Wharton. 

-Claim, of conusance. In practice. An inter
vention by a third person in a suit, claiming 
that he has rightful jurisdiction of the cause 
which the plaintiff has commenced out of the 
claimant's court. Now obsolete. 2 Wils. 409 ; 
3 Bl. Comm. 298. 

....;Claim ' of l iberty. In English practice. A 
suit 'or petition to the queen, in the court of 
exchequer, / to\ have liberties and franchises 
confirmed there by the attorney general. 

-Claim property bond. .A. bond filed by a de
fendant in cases of replevin and of execution 
to procure return of goods. Snyder v. Frank
enfield, 4 Pa. Dist. R. 767 ; Weaver v. Law
rence, 1 Dall. 156, 1 L. Ed. 79 ; 1 DaU. U. S. 
(4th Ed. by Brightly) 156, 157, note. 

-Counter-claim.  A claim set up and urged by 
the defendant in opposition' to or reduction of 
the claim ' presented by the plaintiff. See, 
more fully, Counter-claim. 

C LA I M  J U M P I NG. The location on ground, 
knowing it . to be excess ground, within the 
staked boundaries of another mining claim 
initiated. prior thereto, because law governing 
manner of making location had not been c.om
plied with, so that location covers the work
ings of the prior locators. Nelson v. Smith, 
42 Nev.. 3.02, 176 P. 261, .265. 

-Adverse claim .  A elaim set up by a stran- CLAI MANT. In admiralty practice. A per
ger to gooas upon which the Sherifi' has levied' son who lays claini' to prpperty seized on a 
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libel in rem, and Is authorized and admitted 
to defend the action. The Conqueror, 166 U. 
S. 110, 17 S. Ct. 510. 41 L. Ed. ' 937 ; Thirty 
Hogsheads of Sugar, Bentzon, Claimant v. 
Boyle, 9 Cranch, 191, 3 L. Ed. 7001. 

One who asserts any demand or claim or 
who may do so in any capacity, though some
times "claimant" has a more restricted mean
ing. Croteal1 v. Lunn & Sweet Employees' 
Ass'n, 124 Me. 85, 126 A. 284, 285 ; Ex. parte 
Elba Bank & Trust Co., 199 .Ala. 651, 75 So. 
294, 295 ; Drainage Dist.. No. 1 of N oxu"bee 
County v. Evans, 136 Miss. 178, 99 So. 819, 
821 ; In re Willow Creek, 74 Or. 592, 144 P. 
505, 514 ; Reising v. Deutsche Dampfschiff
ahrts-Gesellschaft HaRsa (e. C. A.) 15 F.(2d) 
259, 261. 

CLAM. 
secretly. 

Lat. In the civil law. Covertly ; 

OLASS LEGISLATION 

CLAREM ETH EN. In old Scotch law. The 
warranty of stolen cattle or goods ; the law 
regulating such warranty. Skene. 

CLARENDON, ASSIZE O F. A statute (1166) 
the principal feature of which was an im
provement of judicial procedure in the case 
of criminals. It was a part of the same 
scheme of reform as the Constitution of Clar
endon. See James C. Carter, The Law, etc., 
65. 

. 

CLAREN DON, CONST I TUT I ONS O F. Cer
tain statutes made in the reign of Henry II. 
of England, at a parliament held at Claren
don, (A. D. 1164,) by which the king checked 
the power of the pope and his clergy, and 
greatly narrowed the exemption they claimed 
from secular jurisdiction. 4 Bl. eomm. 422 ; 
Fitz Stephen 27 ; 2 Lingard 59 ; 1 Hume 382 ; 
Wilkins 321 ; 1 Poll. & M. 430-440, 461 ; 2 id. 
196. C LAM, V I ,  AUT PRECAR I O. A technical 

phrase of the Roman law, meaning by force, 
. stealth, or importunity. CLARI F I CAT I O. Lat. In old Scotch law. A 

making clear ; the purging or clearing (cleng-

Clam delinquentes magis p un iuntur quam palam. ing) of an assise. Skene. 

8 Coke, 127. Those sinning secretly are pun
ished more severely than those sinning open
ly. 

CLAMEA A D M I TTENDA I N  I T I N ERE PER 
ATTO RNATUM. An ancient writ by which 
the king commanded the justices in eyre to 
admit thel claim by attorney of a person who 
was in the royal service, and could not appear 
in person. Reg. Orig. 19. 

CLAMO R. 
I n  O ld' English Law 

A claim or complaint ; an outcry ; clamor. 

I n  th,e Civil Law 

A claimant. A debt ; anything claimed from 
another. A proclamation ; an accusation. Du 
Cange. 

C LA N D EST I N  E.  Secret ; hidden ; conceal
ed. The "clandestine importation" of goods 
is a term used in English statutes as equiva
lent to "smuggling.;' Keck v. U. S., 172 U. S. 
434, 19 S. Ct. 254, 43 L. Ed. 505. A clandestine 
marriage is (legally) one contracted without 
observing the conditions precedent prescribed 
by law, such as publication of bans, procuring 
a license, or the like. Hay v. State, 68 Fla. 
458, 67 So. 107. 

CLAP. Vulgar name for "gonorrhea," a con
tagious inflammatory disease of the genitouri
nary tract, caused by a specific microorgan
ism, the gonococcus, and affecting especially 
the urethra in the male and the vagina in the 
female. Sally v. Brown, 220 Ky. 576, 295 S. 
W. 890, 891. 

CLARE CONSTAT. (It clearly appears.) In 
Scotch law. The name of a precept for giv
ing seisin of lands to an heir ; so called from 
its initial words. Ersk. Inst. 3, 8, 71. 

CLASS. The order or rank according to 
which ' persons or things are arranged or as
sorted. Also a group of persons or things, 
taken collectively, ' having certain qualities in 
common, and constituting a m;lit for certain 
purposes ; e. g., a class of legatees. In re 
Harpke, 116 F. 297, 54 C. C. A. 97 ; Swarts v. 
Bank, 117 Ii'. 1, 54 C. C. A. 387 ; Farnam v. 
Farnam, 53 Col111 . 261, 2 A. 325, 5 A. 682 ; Du
lany v. Middleton, 72 Md. 67, 19 A. 146 ; In 
re Russell, 168 N. Y. 169, 61 N. E. 166 ; Swin
ton v. Legare, 2 McCord Eq. (S. e.) 440 ; .Jus
tices of Cumberland v. Armstrong, 14 N. C. 
284 ; White v. Delavan, 17 Wend. (N. Y.) 52 ; 
Ellis v. Kimball, 16 Pick. (Mass.) 132 ; Wheel
er v. Philadelphia, 77 Pa. 338 ; 1 Ld. Raym. 
708 ; Clark v. Kennebec Journal Co., 120 Me. 
133, 113 A. 51 ; Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P. 1033, 1040 ; Dosen 
v. East Butte Copper Mining Co., 78 Mont. 
579, 254 P. 880, 886. 

CLASS ACT I ON.  One which several of a 
class are allowed to maintain either for them
selves or for themselves and other members 
of a class. Eberhard v. Northwestern Mut. 
Life Ins. C-o. (C. C. A.) 241 F. 353, 356. 

CLASS LEG I SLAT I ON .  A term applied to 
statutory enactments which divide the people 
or subjects of legislation into classes, with 
reference either to the grant of privileges or 
the imposition of burdens, upon an arbitrary, 
unjust, or 'invidious principle of division, or 
which, though the principle of division may be 
sound and justifiable, make arbitrary discrim
inations between those persons or things com
ing within the same class: State v. Garbros
ki, 111 Iowa, 496, 82 N. W. 959, 56 L. R. A. 
570, 82 Am. St. Rep. 524 ; In re Hang Kie, 
69 Cal. 149, 10 P. 327 ; Hawkins v. Roberts, 
122 AIa. 130, 27 So. 327 ; State v. Cooley, 56 



CLASS SUIT 

Minn. 540, 58 N. W. 150 ; Wagner v. Milwau
kee County; ' 112 Wis. 601, 88 N. W. 577 ; State 
v. Brewing Co., 104 Tenn. 7115, 59 S. W. 1033, 
78 Am. St. Rep. 941 ; Republic Acceptance 
Corporation v. De Land (D. C.) 275 F. 632, 
638 ; Investors' Syndicate v. Pugh, 25 N. D. 
490, 142 N. W. 919, 921. 

C LASS SU I T. See Suit. 

C LASSI A R I  US. A seaman or soldier serving 
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or deeds of a tenant for life or other proprie
tor, contrary to the conditions of his right, be
come null , and void ; and by the "resolutive" 
clause such right becomes resolved and ex
tinguished. Bell. 

C LAUSE POTESTAT I VE. In French law. 
The name given to the. claus.e whereby one 
party to a contract reserves to himself the 
right to annul it. 

at sea. C LAUSE ROLLS. In English law. Rolls 
which contain all such matters of record as 

C LASS I C I .  In the Roman law. Persons em- were committed to close writs ; · these rolls 
. ployed in servile duties on board of vessels. are preserved in the Tower. 

Cod. 11, 12. 

C LASS I F I CAT I ON. In the practice of the 
English chancery division, where there are 
several parties to an administration action, 
including those who have been served with 
notice of the decree or judgment, and it ap
pears to the judge (or chief clerk) that any of 
them form a class having the same interest, 
(e. g., residuary legatees,) he may require 
them to be represented by one solicitor, in or
der to prevent the expense of each of them at
tending by separate solicitors. This is termed 
"classifyihg the interests of the parties at
tending," or, shortly, "classifying," or "classi
fication." In practice the term is also applied 
to the directions given by the chief clerk as to 
which of the parties are to attend on each 
of the accounts and inquiries dire·cted by the 
judgment. Sweet. 

"Classification" is not different in law than 
in other departments of knowledge. It is 
the grouping of things in speculation or prac
tice because they agree with one another in 
certain particulars and differ from other 
things in those particulars. Tanner v. Little, 
240 U. S. 369, 36 S. Ct. 379, 383, 60 L. Ed. 
691 ; Heisler v. Thomas Colliery Co., 260 U. 
S. 245, 43 S. Ct. 83, 67 L. Ed. 237, affirming 
decree 274 Pa. 448, 118 A. 394, 24 A. L. R. 1215 ; 
Commonwealth v. Casey, 231 Pa. 170, 80 A. 78, 
34 L. R. A. (N. S.) 767 ; Director General of 
Railroads v. Viscose Co., 254 U. S. 498, 41 S. 
Ct. 151, 153, 65 L. Ed. 372. 

C LASS I F I CAT I ON OF R I SI{S. Term "clas
sification of risks" in insurance practice re
lates, not to perils insured against nor amount 
to be paid, but in fire insurance to the nature 
and situation of the articles insured, and in 
accident insurance to the occupation of the 
applicant. Hopkins v. Connecticut General 
Life Ins. Co., 225 N. Y. 76, 121 N. E .. 465, 467. 

CLAUSE. A single paragraph. or subdivision 
of a legal document, such as a contract, deed, 
will, constitution, or statute. Sometimes a 
sentence or part of a sentence. Appeal of 
Miles, 68 Conn. 237, 36 A. 39,. 36 L. R. A. 176 ; 
Eschbach v. Collins, 61 Md: 499, 48 Am. Rep. 
123. 

CLAUSE I R R I TANT. In Scotch law. By 
this clause, in a deed or settlement, the acts 

C LAUSULA. A clause ; a sentence or part of 
a sentence in a written instrument or law. 

CLAUSULA D EROGAT I VA. A clause in a 
will which provides that no will subsequently 
made is to be valid. The latter would still 
be valid, but there would be ground for

' 
sus

pecting undue influence. Grotius. 

Clausula generalis de residuo non ea com plec
titur  qure non ejusdem sint gener'is cum ris qure 
specia�im dicta fuerant. A general clause of 
remainder does not embrace those things 
which are not of the same kind with those 
which had been specially mentioned. Lofft, 
Appendix, 419. 

Clausula generalis non refertur ad expressa. 8 
Coke, 154. A general clause does not refer to 
things expressed. 

Clausula qure abrogationem excludit ab in itio 
non valet. A clause [in a law] which precludes 
its abrogation is void from the beginning. 
Bac. Max. 77. 

Clausula vel dispositio inutilis per p rresumption
em re'motam, vel causam ex post facto non ful
citur. A useless clause or disposition [one 
which expresses no more than the law by in
tendment would have supplied] is not SU:D� 
ported by a remote presumption, [or foreign 
intendment of some purpose, in regard where. 
of it might be material,] or by a cause arising 
afterwards, [which may induce an operation 
of thos.e idle words.] Bac. Max. 82, regula "21. 

Clausulre inconsuetre semp'e,r inducunt suspicion 
em.  Unusual clauses [in a n  instrument] al
ways induce suspicion. 3 Coke, 81. 

C LAUSUM. Lat. Close, closed up, sealed. 
Inclosed, as a parcel or" land. 

I n  Old English Law 

Close. Closed. 
A writ was either clGlUsum (close) or aper

turn (open). Grants were said to be by literre 
patentre (open grant) or literre clausre (close 
grant) ; 2 Bla. Comm. 346. Occurring in the 
phrase quare olausum fregit (Rucker v. Mc
Neely, 4 Blackf. [Ind.] 181), it denotes in 
this sense only realty in which the plaintiff 
has sorhe exclusive interest, whether for a 
limited or · unlimited time or for special or 



for general purposes ; 1 Chit. PI. 174 ; Austin 
v. Sawyer, 9 Cow.' (N. Y.) 39 ;

. 
6 East, 606. 

CLAUSUM FREG IT. L. Lat. (He broke the 
close.) In pleading and practice. Technical 
words formerly used in certain actions of 
trespass, and still retained in the phrase 
quare clausum fregit (q. v.). 

OLEAR. EVIDENCE ORo PROOF 

Canfield v. Jack, 78 Okl. 127, 188 P. 1040, 
1041 ; Pluto Oil & Gas Co. v. Miller, 95 Okl. 
222, 219 P. 303, 307 ; Trice v. Comstock, 121 
F. 620, 57 C. C. A. 646, 61 L. R. A. 176 ; West 
v. Washburn, 153 App. Div. 460, 138 N. Y. S. 
230 ; Eigelbach v. Boone Loan & Investment 
Co., 216 Ky. 69, 287 S. W. 225, 226. 

' CLEAR. Plain ; evident ; obvious ; free 
CLAUSUM PASCH l fE. In English . law. from doubt or conjecture ; beyond reasonable 
The morrow of the utas, or eight days of doubt ; perspicuous ;  plain ; also, unincum
Easter ; the end of Easter ; the Sunday after bered ; free from deductions or draw-backs. 
Easter-day. 2 Inst. 157. 

CLAUSU RA. In old English law. An inclo
sure. Olausura heyre, the inclosure of a 
hedge. Cowell. 

CLAVES CUR lfE. The keys of the court. 
They were the officers of the Scotch courts, 
such as clerk, doomster, and serjeant. Bur
rill. 

CLAVES I NSULfE. In Manx law. The keys 
of the Island of Man, or twelve persons to 
whom all ambiguous and weighty causes are 
referred. 

CLAV I A. In old English law. A clUb or 
mace ; tenure per serjeantiam cZa'V"ire, by the 
serjeanty of the club or mace. Cowell. 

CLAV I GERATUS. A treasurer of a church. 

CLAWA. A close, or small inclosure. Cow
ell. 

CLEAN. Irreproachable ; innocent of fraud 
or wrongdoing ; free from defect in form or 
substance ; free from exceptions or reserva
tions. It is a very elastic adjective, however, 
and is particularly dependent upon context. 
Clampitt v. St. Louis Soutl;l.western R. Co. of 
Texas (Tex. Civ. App.) 185 S. W. 342, 344. 

CLEAR AND CONV I N C I NG PROOF. There 
are numerous variations of the phrase "clear 
and convincing" as applied to proof, such as 
"clear and distinct," "clear, distinct and sat
isfactory," "clear, precise and indubitable," 
"clear and satisfactot:y," "clear, cogent and 
convincing," etc. Generally, they mean, when 
applied to proof, proof 'beyond a reasonable, 
i. e., a well-founded, doubt, though, of course, 
the evidence may be conflicting, and absolute 
certainty is not required. Karl' v. Pearl, 212 
Ky. 387, 279 S. W. 631, 632 ; Jackman v. 
Lawrence Drilling & Development Co., 106 
Kan. 59, 187 P. 258, 260 ; Beeler v. People, 
58 Colo. 451, 146 P. 762, 764 ; State v. Price, 
101 Ohio St. 50, ' 128 N. E. 173, 174. There 
are cases, however, that give a less rigorous, 

' but somewhat uncQrtain, meaning, viz., more 
than a preponderance but less than is re
quired in a criminal case. Dovich v. Chief 
Consolidated Mining Co., 53 Utah, 522, 174 P. 
627, 630 ; Washam v. Beaty, 210 Ala. 635, 
99 So. 163, 167 ; Good Milking Mach. Co. v. 
Galioway, 168 Iowa, 550, 150 N. W. 710, 712 ; 
Pierce-Fordyce Oil Ass'n v. Staley (Tex. Civ. 
App.) 190 S. W. 814, 815 ; M. E. Smith & Co. 
v. Kimble, 38 S. D. 511, 162 N. W. 162, 163 ; 
Merrick v. Ditzler, 91 Ohio St. 256, 110 N. E. 
493, 494. 

C LEAN B I LL O F  H EA LTH. One certifying CLEAR ANNUAL VALUE. The net yearly 
that no contagious or infectious disease ex-
ists, or certifying as to healthy conditions 
generally without exception or reservation. 

CLEAN B I LL OF LAD I NG .  One without ex
ception or reservation as to the place or man
ner of stowage of the goods, and importing 
that the goods are to be (or have been) safe
ly and properly stowed under deck. The' 
Delaware, 14 Wall. 596, 20 L. Ed. 779 ; The 
KirkhiIl, 99 F. 575, 39 C. C. A. 658 ; The 
Wellington, 29 Fed. Cas. 626 ; The St. Johns 
N. F. (0. C. A.) 272 F. 673, 674. One which 
cont�ins nothing in the margin qualifying 
the words in the bill of lading itself. The 
Isla de Panay (C. C. A.) 292 F. 723, 730. 

CLEAN HANDS. It is a rule of equity that 
a pl'aintiff must come with "clean hands," 
i. e., he must be free from reproach in his 
conduct. But there is this limitation to the 
rule : that his conduct can only be excepted 
to in respect to, the subject-matter of his 
claim ; everything else is immaterial. Amer
ican Ass'n v. Innis, 109 Ky. 595, 60 S. W. 388 ; 
Harton v. Little, 188 Ala. 640, 65 So. 951, 952 ; 

BL.LAw DWT. ( 3n IDn. ) -22 

value to the posse'ssor of the property, over 
and above taxes, interest on mortgages, and 
other charges and deductions. Groton v. 
Boxborough, 6 Mass. 56 ; Marsh v. Hammond, 
103 Mlass. 149 ; Shelton v. Campbell, 109 
Tenn. 690, 72 S. W. 112. 

CLEAR A N N U I TY. The devise of an annu
ity "cleat" means an annuity free from tax
es (Hodgworth v. Crawley, 2 Atk. 376) or free 
or clear of legacy or inheritance taxes. In 
re Bispham's Estate, 24 Wkly. Notes Cas. 
(Pa.) 79. 

CLEAR DAYS. If a certain number of clear 
days be given for the doing of any act, the 
time is to' be reckoned exclusively, as well of 
the first day as the last. Rex v. Justices, '  3 
Barn. & Ald. 581 ; Hodgins v. HanGock, 14 
Mees. & W. 120 : State .v. Marvin, 12 Iowa. 
502. 

C LEAR EV I DENCE O R  PROO F. Evidence 
which is positive, precise and explicit, as op
posed to ambiguous, equivocal, or contradic
tory proof, and which tends directly to estab-



CLEAR TITLE 

lish the PQint to' which it is adduced, instead 
of leaving it a matter Qf cQnjecture or pre
sumptiQn, and is sufficient to' make Qut a 
prima facie case. MQrtgage CO'. v. Pace, 23 
Tex. Civ. App. 222, 56 S. W. 377 ; ReynQlds 
v. Blaisdell, 23 R. I. 16, 49 A. 42 ; Ward v. 
Waterman, 85 Cal. 488, 24 P. 930 ; Jermyn 
v. 

'
McClure, 195 Pa. 245, 45 A. 938 ; WinstQn 

v. Burnell, 44 Kan. 367, 24 P. 477, 21 Arn. 
St. Rep. 289 ; Spencer v. CQlt, 89 Pa. 318 ; 
People v. Wreden, 59 Cal. 395. A ·"clear 
proof" necessarily means a clear preponder
ance. It may mean that which may bE! seen, 
that which is discernible, and that which 
may be appreciated and understood. In such 
sense it may not really mean more than a 
fair preponderance Qf :proof. It may, how
ever, also convey the idea, under emphasis, 
of certainty, and probably would to the com
mon mind. It may be understQod as mean
ing beYQnd doubt. The expression is equiv
Qcal and mis�hievous. It may be reasonably 
construed as requiring higher degree Qf proof 
than fair preponderance. Aubin v. Duluth 
St. Ry. Co., 16,9 Minn. 342, 211 N. W. 580, 
583. 

C LEAR T ITLE. One whieh is not subject to' 
any incumbrance. Roberts v. Bassett, 105 
Mass. 409. For a clear deed, see RQhr v. 
Kindt, 3 Watts & S. (Pa.) 563, 39 Am. Dec. 
53 ; clear Qf expense ; 2 Ves. & B. 341 ; clear 
of assessments ; Peart v. Phipps, 4 Yeates 
(Pa.) 386 ; clear bill Qf lading ; William ZQI
ler Co. v. Hartford Fire Ins. CQ., 272 Pa. 
386, 1116 A. 359, 362. See, also, Clean Bill of 
Lading. 

C LEARANCE. In Maritime law. The 
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NatiQnal Exch. Bank v. Natiomil Bank of 
North America, 132 Mass. 147 ; Philler v. 
PattersQn, 168' Pa. 468, 32 A. 26, 47 Am. St. 
Rep. 896 ; Security Oommercial & Savings 
Bank Qf San Diego v. SQuthern Trust & CDm
merce Bank, 74 Oal. App. 734, 241 .P. 945, 949 ; 
Overman v. Bank, 31 N. J. Law, 563 ; Crane 
v. Olearing-House, 32 Wkly. Notes Oas. (Pa.) 
358 ; PhilIer v. Yardley, 62 F. 645, 10 O. C. 
A. 562" 25 L. R. A. 824 ; 5 Mann. & G. 348, 6 
Scott, N. R. 1, 12 L. J'. O. P. 113 ; Yardley v. 
Philler (0. 0.) 58 F. 746 ; People v. Bank, 28 
N. Y. S. 407, 77 Hun, 159 ; German Nat. Bank 
v. Bank, 118 Pa. 294, 12 A. 303 ; Blaffer v. 
Bank, 35 La. Ann. 251. 

C LEAR LY. Visible, unmistakable, in words 
of nO' uncertain meaning, without obscurity, 
without confusion, and without uncertainty, 
beyond a reasonable dQubt. JohnsDn v. Grady 
ODunty, 50 Okl. 188, 150 P. 497, 502 ; Beeler v. 
People, 58 ColD. 451, 146 P. 762, 764. 

CLEM ENT'S I N N. An inn Qf chancery. See 
Inns of Ohancery. 

C LEM ENT I N ES. In canon law. The collec
tiQn of decretals or cDnstitutions Qf Pope 
Olement V., made by order of JQhn XXII., 
his successor, whO' published it in 1317. 

CLENG E. In old Scotch law. 
acquit Qf a criminal charge. 
cleanse or clean. 

To clear 0'1'1 
Literally, to 

CLEP AND CALL. In old Scotch practice. 
A solemn form of wQrds , prescribed by law, 
and used in criminal cases, as in pleas of 
wrong and unlaw. 

right Qf a ship to' leave port. The act of CLERGY. The whole body of clergymen or 
clearing Qr leaving PQrt. The certificate is- ministers Qf religion. Also an abbreviation 
sued by the collectQr Df a port evidencing for "benefit of clergy." See Benefit Qf Olergy. 
the PQwer

-
Qf the ship to leave PQrt. Ham

burg-American Steam Packet Co. v. U. S. (C. 
C. A.) 2·50 F. 747, 759. WQrcester, Dict. 

CLEARANC E  CARD. A letter given to an 
employee by his employer, at the time Df Ibis 
discharge or end Qf service, showing the cause 
of such discharge Dr vDluntary quittance, the 
length Qf time Qf service, his capacity, and 
such Qther facts as WQuld give to' those con- . 
cerned informatiQn Qf his fQrmer emplDyment. 
Cleveland, 0., O. & St. L. R. CO'. v. Jenkins, 
174 Ill. 398, 51 N. E. 811, 62 L. R. A. 922, 66 
Am. St. Rep. 296. \ 

CLEAR I NG. The departure Qf a vessel frDm 
port, after complying with the custQms and 
healtJh laws and like IQcal regulatiQns. 

In mercantile law. A methQd Qf making 
exchanges and settling balances, adQpted 
amQng banks and bankers. 

C LEAR I NG-HOUSE. An associatiQn, usual
ly unincQrporated, Qrganized by' banks 'in ' a 
city, for the daily adjustment Qf accounts 
amQng themselves, and the payment Qf bal
ances; Crane v. Bank, 173 Pa. 566'� 84 A� 296 ; 

Regular Clergy 

In old English law. MQnks whO' lived se
cundum, regulas (according to' the rules) Df 
their respective hQuses or sQcieties were sO' 
denominated, in contradistinctiDn to the pa
rQchial clergy, whO' performed their ministry 
in the wQrld, in seculo, and whO' from thence 
were called "secular" clergy. 1 Ohit. Bl. 387, 
nQte. 

. 

CLERGYAB LE. In Qld English law. AllQw
ing Qf, Qr entitled to', the benefit of clergy 
(privilegillm clericale) . Used Qf perSQns Qr 
crimes. 4 Bla. Com. 371. See Benefit oi, Oler
gy. 

CLERI CAL. Pertaining to' clergymen ; or 
pertaining to' the office Qr labor Qf a clerk. 

CLERI CAL ERRO R. A mistake in writing Qr 
cQPying ; errQr apparent Qn face Qf instru
ment and 'ascertainable frDm it ; an uninten
tiQnal mistake, nQt involving exercise Qf dis
cretiQn, in writing ; '  errQr Qf clerk Qr writer, 
QF counsel Qr cQurt in respect Qf matters Qf 
recQrd. 1 L. Raym. '183 ; . Castle v. Gleason, 
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31 S. D. 590, 141 N. W. 516; 511 ; Bessemer 
Irrigating Ditch Co. v. West Pueblo Ditch & 
Reservoir Co., 65 0010. 258, 176 P. 302, 303 ; 
Wilder v. Bush, 201 Ala. 21, 75 So. 143, 146 ; 
State v. F. B. WHliams Cypress Co., 132 La. 
949, 61 So. 988, 992, Ann. Cas. 1914D, 1290 ; 
Buchanan v. West Kentucky Coal Co., 218 
Ky. 259, 291 S. W. 32, 34, 51 A. L. R. 281 ; 
Donahoe v. Herrick, 44 Idaho, 560, 260 P. 
150, 152 ; Clinton Mining Co. v. Bradford, 200 
Ala. 308, 76 So. 74, 78 ; Baker v. Smith, 4 
Yeates (Pa.) 185 ; Berthon v. Keeley, 4 Yeates 
(Pa.) 205 ; . Schwarz v. Baird, 100 Ala. 154, 
13 So. 947 ; Shoemaker v. Knorr, 1 Dall. 197, 
1 L. Ed. 97 ; Citizens' Bank v. Farwell, 56 F. 
570, 6 C. C. A. 24 ; Storke v. Storke, 99 Cal. 
621, 34 P. 339 ; Benner v. Frey, 1 Binn. (Pa.) 
367 ; 12 Ad. & E. 217 ; Jack v. Eales, 3 Binn. 
(Pa.) 102 ; Hovey v. McDonald, 109 U. S. 157, 
3 S. Ct. 136, 27 L. Ed. 888 ; Wetmore v. Kar-. 
rick, 205 U. S. 141, 27 S. ct. 434, 51 L. Ed. 
745. 

CLER I CAL M I SPR I S I O N. A mistake or a 
fraud perpetrated by a clerk of the court 
which is susceptible of demonstration by the 
face of the record, or a clerical error, which 
is an error by a clerk in transcribing or oth
erwise apparent on the face of the record. 
Combs v. Deaton, 199 Ky. 477, 251 S. W. 638, 
641 ; Brady v. Equitable Trust Co. of Dover, 
178 Ky. 693, 199 S. W. 1082, 1086 ; Carter v. 
Carter, 205 Ky. 96, 265 S. W. 478, 479. But 
see Newman v. Ohio Valley Fire & Marine 
Ins. Co., 221 Ky. 616, 299 S. W. 559, 560. 

·CLER I CA L  TONSURE. The having the head 
shaven, which was formerly peculiar to clerks, 
or persons in orders, and which the coifs worn 
by serjeants at law are supposed to have been 
introduced to conceal. 1 Bl. Comm. 24, note 
t ;  4 Bl. Comm. 367. 

where the ordinary -did not challenge him ac
cording to the privilege of clerks. Reg. Orig. 
69. -
CLE R I CO I N FRA SACROS O R D I N ES CON. 
STI TUTO, NON ELI G EN DO IN O FF I C I U M. 
A writ directed to those who had thrust a 
bailiwick or other office upon one in holy or
ders, charging them to release !him. Reg. 
o rig. 143. 

CLER I CUS. 
In Roman Law 

A minister of religion in the Ohristian 
church ; an ecclesiastic or priest. Cod. 1, 3 ;  
Nov. 3, 123, 137. A general term, including 
bishops, priests, deacons, and others of in� 
ferior order. Brissonius. Also of the amanu
enses of the judges or courts of the king. 
Du Cange. 

I n  Old English Law 

A clerk or priest ; a person in holy orders ; 
a secular priest ; a clerk of a court. 

An officer of the royal household, having 
charge of the receipt and payment of moneys, 
etc. Fleta enumerates several of them, with 
their appropriate duties ; as clcr1Cl/8 coquinrc, 
clerk of the kitchen ; cZericu8 panetr' et but· 
eZr', clerk of the pantry and buttery. Lib. 2, 
cc. 18, 19. 

-Clericus mercati. In old English law. 
Clerk of the market. 2 Inst. 543. 

-Clericus parochialis. In old English law. A 
parish clerk. 

Clericus et agrioola et mercator, tempore belli, 
ut  oret, colat, et com mutet, paoe fruuntur. 2 
Inst. 58. Clergymen, husbandmen, and mer
chants, in order that they may preach, culti
vate, and trade, enjoy peace in time of war. 

Clericus non connumeretur i n  duabus ecclesiis. 
CLE R I CALE PR I V I LEG I UM.  In old Eng- 1 Rolle. A clergyman should not be ap�oint
Ush law. The clerical privilege ; the privilege ed to two churches. 
or benefit of clergy. 

CLER I C I  D E  CANCELLAR I A ;  CLER I C I  
D E  CU RSU. Clerks of the chancery. See 
C'ursitors. 

C LE R I GOS. In Spanish law. 
chosen for the service of God. 
Recop. b. 1, tit. 5, ch. 4. 

CLERI<. 

Clergy ; men 
White, New 

I n  Ecclesiastioal Law Clerici non ponantur in offioiis. Co. Litt. 96. 
Olergymen should not be placed in offices ; 
i. e., in secular offices. See Lofft, 508. 

A person in holy orders ; a clergyman ; an 
individual attached to the ecclesiastical state, 

CLER I C I  PRfEN OTAR I i . The six clerks in and who has the clerical tonsure. See 4 Bl. 
cha�cery. 2 Reeve, Eng. Law, 251. 

CLE R I CO ADM I TTEN DO. See Admittendo 
Clerico. 

CLE R I CO CAPTO PER STATUTUM MER
CATO RUM. A writ for the delivery of a clerk 
out of prison, who was taken and incarcerated 
upon the breach of a statute merchant. Reg. 
Orig. 147. 

CLER I CO CONV I CTO COMM ISSO GAOLfE 
I N  D EFECTU O R D I NAR I I  DELI BERANDO. 

Comm. 366, 367. 
I n · Practice 

A person employed in a public office, or as 
an officer of a court, whose duty is to keep 
records or accounts. In re Allen (N. J. Sup.) 
95 A. 215, 216 ; Crawford v. Roloson, 254 
Mass. 163, 149 N. E. 707, 709. A person serv
ing a practicing solicitor under binding arti
cles in England, for the purpose of being ad
mitted to practice as a solicitor. 

I n Com meroial Law 

An ancient writ, that lay for the delivery to A person employed by a merchant, or in a 
his ordinary of a clerk convicted of felony, mercantile establishment, as a salesman, book-



keeper, accountant, amanuensis, etc., invested 
with more or less authority in the administra
tion of some branch or department of · the 
business, while the principal himself superin
tends the whole. State v. Barter, 58 N. H� 
604 ; Hamuel v. State, 5 Mo. 2()4 ; Railroad 
Co. v. Trust Co., 82 Md. 535, 34 A. 778, 38 L. 
R. A. 97 . .  In New England, used to designate 
a corporation official who performs some of 
the duties of a secretary. 

I n  General 

-Clerk of arraigns. In English law. An as
sistant to the clerk of assise. His duties are 
in the crown court on circuit. 

-Clerk of assise. In English law. Officers 
who officiate as associates on the circuits. 
They record all judicial proceedings done by 
the judges on the circuit. 
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-Clerk of the peace. In English law. An of
ficer whose duties are to officiate at sessions 
of the peace, to prepare indictments, and to 
record the proceedings of the justices, and to 
perform a number of special duties in con
nection with the affairs of the county. 

-Clerk of the p etty bag. See Petty Bag. 

-Clerk of the privy seal. There are four of 
these officers, who attend the lord privy seal, 
or, in the absence of the lord privy seal, the 
principal secretary of state. Their duty is to 
write and make out all things that are sent 
by warrant from the signet to the privy seal, 
and which are to be passed to the great seal ; 
and also to make out privy seals (as they are 
termed) upon any special occasion of his maj
esty's affairs, as for the loan of money and 
such like purposes. Qowell. 

-Clerk of the sig.net. An officer, in England, 
-Clerk of court. An officer of a court of jus- ' whose duty it is to attend on the king's prin-
tke who has charge of the clerical part of its cipal secretary, who always has the custody 
business, who keeps its records and seal, is- of the privy signet, as well for the purpose of 
sues process, enters judgments and orders, sealing his majesty's private letters, as also 
gives certified copies from the records, etc. grants which pass his majesty's hand by bill 
Peterson v. State, 45 Wis. 540 ; Ross v. Heath- signed ; there are four of these officers. Co
cock, 57 Wis. 89, 15 N. W. 9 ;  Gordon v. State, well. 
2 Tex. ApD. 154 ; U. S. v. Warren, 12 Okl. 350, 
71 Pac. 685 ; People v. Brady, 275 Ill. 261, 114 -Clerk of the table. An official of the British 
N. E. 25, 26. House of Commons who advises the speaker 

-Clerk of enrollments. In English law. The 
former chief officer of the English enrollment 
office, (q. v.) He now forms part of the staff 
of the central office. 

. 

-Clerk of the crown in chancery. See Crown 
Office in Chancery. 

-Clerk of the house of com mons. An import
ant officer of the English house of commons. 
He is appointed by the crown as under-clerk 
of the parliaments to attend upon the com
mons. He makes a declaration, on entering 
upon his office, to make true entries, remem
brances, and journals of the things done and 
passed in the house. He signs all orders of 
the house, indorses the bills sent or returned 
to the lords, and reads whatever is required 
to be read in the house. He has the custody of 
all records and other documents. May, ParI. 
Pr. 236. 

-Clerk of the marke,t. The overseer or super
intendent of a public market. In old English 
law, he was a quasi judicial officer, having 
power to settle controversies arising in · the 
market between persons dealing there. Call
ed "oZericu8 meroati." 4 BI. Comm. 275. 

-Clerk of the parliaments. One of the chief 
officers of the house of lords. He is appoint
ed by the crown, by letters patent. On enter
ing office he makes a declaration to make true 
entries and records of the things done and 
passed in the parliaments, and to keep secret 
all such matters as shall be treated therein. 
May, Parle Pro 23& 

on all questions of order. 

-Clerks of indictments. Officers attached to 
the central criminal court in England, and 
to each circuit. They prepare and settle in
dictments against offenders, and assist the 
clerk of arraigns. 

-Clerks of records and writs. Officers form
erly attached to the English court of chan
cery, whose duties consisted principally in 
sealing bills of complaint and writs of execu
tion, filing affidavits, keeping a record of suits, 
and certifying office copies of pleadings and 
affidavits. They were three in number, and 
the business was distributed among them ac
cording to the letters of the alphabet. By the 
judicature acts, 1873, 1875, they were trans
ferred to the chancery division of the high 
court. Now, by the judicature (officers') act, 
1879, they have been transferred to the cen
tral office of the supreme court, under the ti
tle of "Masters of the Supreme · Court," and 
the office of clerk of records and writs has 
been abolished. Sweet. 

-Clerks of seats, in the principal registry of 
the probate division of the English high court, 
discharge the duty of preparing and passing 
the grants of probate and letters of adminis
tration, under the supervision of the regis
trars. There are six seats, the business of 
which is regulated by an alphabetical arrange
ment, and each seat has four clerks. They 
have to take bonds from administrators, and 
to receive oaveats against a grant being made 
in a case where a will is contested. They al
so draw the " acts," i. e., a short summary of 



341 

each gra.nt made, containing the name .01. the 
deceased, amount of assets, and other particu
lars. Sweet. 

CLERKSH I P. The period which must be 
spent by a law-student in the office of a prac
tising attorney before admission to the bar. 
1 Tidd Pr. 61, et seq. In re Dunn, 43 N. J. 

" Law, 359, 39 Am. Rep. 600. 
In old English practice. The art of draw

ing pleadings and entering them on record in 
Latin, in the ancient court hand ; otherwise 
�alled "skill of pleading in actions at the 
"common law." 

C L i E NS. Lat. In the Roman law. A client 
or dependent. One who depended upon anoth
er as his patron or protector, adviser or de
fender. in suits at law and other difficulties ;  
and was bound, in return, to pay him all re
spect and honor, and to serve him with his 
life and fortune in any extremity. Dionys. ii. 
10 ; Adams, Rom. Ant. 33. 

C L I ENT. A person who employs or retains 
an attorney, or counsellor, to appear for him 
in courts, advise, assist, and defend him in 
legal proceedings, and to act for him in any 
legal business. McCreary v. Hoopes, 25 Miss. 

. 428 ; McFarland v. Crary, 6 Wend. (N. Y.) 297 ; 
Cross v. Riggins., 50 Mo. 335. It should in
clude. one who disclosed confidential matters 
to attorney while seeking professional aid, 
whether attorney was employed or not. Sit
ton v. Peyree, 117 Or. 107, 241 P. 62, 64. 

To shut . up, so as to preveJ;lt entrance . or 
access by any person ; as in statutes requ�r
ing saloons to be "closed" at certain times, 
which further implies ani entire suspension of 
business, Kurtz v. People, 33 Mich. 282 ; Peo
ple v. James, 100 Mich. 522, 59 N. W. 236 ; 
Harvey v. State, 65 Ga. 570 ; People v. Cum
merford, 58 Mich. 328, 25 N. W. 203 ; or to va
cate streets, or obstruct road, City of Lynch
burg v. Peters, 145 Va. 1, 133 S. E. 674, 677 ; 
Jones v. Brookfield Tp., 221 Mich. 235, 190 
N. W. 733, 734. 

C LOSE, n. A portion of land, as a field, in
closed, as by a hedge, fence, or other visible 
inclosure. 3 Bl. Comm. 209. The interest of 
a person in any particular piece of ground, 
whether actually inclosed or not. Locklin v. 
Casler, 50 How. Prac. (N. Y.) 44 ; Meade v. 
Watson, 67 Cal. 591, 8 Pac. 311 ; Mattliews v. 
Treat, 75 Me. 600 ; Wright v. Bennett, 4 Ill. 
258 ; Blakeney v. Blakeney, 6 Port. (Ala.) 115, 
30 Am. Dec. 574. 

The noun " close," in its legal sense, imports a 
portion of land inclosed, but not necessarily in
closed by actual or visible barriers. The invisible, 
ideal boundary, founded on limit of title, which sur
rounds every man's land, constitutes it his close, 
irrespective of walls, fences, ditches, or the like . 

In practice. The word means termina
tion ; winding up. Thus the close of the 
pleadings is where the plead"ings are finished, 
i. e., when issue has been j oined. 

CLOSE, ailj. In practice. Closed or sealed 
CLI  ENTELA. In old English law. Client- up. A term applied to writs and letters, as 
ship, the state of a client ; and, correlatively, distinguished from those that are op�n or 
protection, patronage, guardianship. patent. 

CLI FFORD'S I N N. An inn of chancery. See 
Inns of Chancery. 

C LI N I CA L  TESTS. Observations made of 
patient by physiCian or surgeon without the 
aid of instruments, apparatus or chemical ex
"aminations for the discovery of the existence 
or progress of disease or the patient's condi- " 
-tion. Peterson v. Widule, 157 Wis. 641, 147 
N. ""V. 966, 970, 52 L. R. A. (N. S.) 778. 

CLiTO. In Saxon law. The son of a king or 
emperor. The next heir to the throne ; the 
Saxon adeling. Spelman. 

,CLOERE. A jail ; a prison or dungeOtl. 

CLOSE, v. To finish, terminate, complete, 
wind up ; as, to "close" an account, a bargain, 

" an estate, or public books, such as tax books. 
Patton v. Ash, 7 Sergo & R. (Pa.) 116 ; Cole
man V. Garrigues, 18 Barb. (N. Y.) 67 ; Clark 
V. New York, 13 N. Y. St. Rep. 292 ; .  Bilafsky 
V. Abraham, 183 Mass. 401, 67 N. E. 318 ; Hen-

o derson v. Plymouth Oil Co., 15 Del. Ch. 231, 
136 A. 140, 143 ; Amalgamated Royalty Oil 

. Corporation V. Hemme (C. C. A.) 282 F. 750, 
759 ; U. S. V. Cash (C. C. A.) 293 F. 584, 585 ; 
In re Van Schaick & Co. (C. C. A.) 228 F. 465, 
469. 

-Close copies. Copies of legal documents 
which might be written closely or loosely at 
pleasure ; as distinguished from office copies, 
which were to contain only a prescribed num
ber of words on each sheet. 

-Close corporation. One in which the direc
tors and officers have the power to fill vacan
cies in their own number, without allowing 
to the general body of stockholders any choice 
or vote in their election. McKim V. Odom, 3 
Bland (Md.) 416, note. 

-Close m olds. Molds in two parts, called the 
drag and the case (or cope) forming together 
a two-part flask, one part being placed over 
the other and each being impressed with one 
half of the matrix or pattern. Cole v. U. S. 
(C. C. A.) 269 F. 250, 252. 

-Close rol ls. Rolls containing the record of 
the close writs (Ziterre clau8m) and grants of 
the king, kept with the public records. 2 Bl. 
Comm. 346. 

-Close season. In game and fish laws, this 
term means the season of the year in which 
the taking of particular game or fish is pro
hibited, or in which all hunting or fishing 
is 'forbidden by law. State v. Theriault, 70 
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Vt. 617, .41 A. 1030, 43 L. R. A. 290, 67 Am. 
St. Rep. 695. 

-Close to. Near ; very near ; immediately ad
joining. Rantoul Rural High School Dist. 
No. 2, Franklin County v. Davis, 99 Kan. 185, 
160 P. 1008, 1009 ; Govier v. Brechler, 159 Wis. 
157, 149 N. W. 740, 742. 

-Close writs. In English law. Certain let
ters of the king, sealed with his great seal, 
and directed to particular persons and for 
particular purposes, which, not being proper 
for public inspection, are closed up and sealed 
on the outside, and are thence called "writs 
close." 2 Bl. Comm. 346 ; Sewell, Sheriffs, 
372. Writs directed to the sheriff, instead of 
to the lord. 3 Reeve, Eng. Law, 45. 

CLOSE-HAULED. In admiralty law, this 
nautical term means the arrangement or trim 
of a vessel's sails when she endeavors to make 
a progress in the nearest direc�ion possible 
towards that point of the compass from which 
the wind blows. But a vessel may be consid
ered as close-hauled, although she is not quite 
so near to the wind as she could possibly lie. 
Chadwick v. Packet Co., 6 El. & Bl. 771. 

CLOSED COURT. A term sometimes used to 
designa te the Common Pleas Court of Eng
land when only .serjeants could argue cases, 
which practice persisted until 1833. 

CLOT H I NG WOOL. Short-stapled wool pre
pared by carding, as distinguished from 
"combing wool," .which is long-stapled wool 
prepared by combing. U. S. v. Stone & Down
er Co., 12 Ct. Cust. App. 557, 558. 

CLOTURE. The procedure in deliberative 
assemblies whereby debate is closed. Intro
duced in the English parliament in the ses
sion of 1882. 

It is generally effected by moving the pre
vious question. See Roberts, Rules of Order 
§§ 2G, 58 a. 

CLO U D  ON T ITLE. An outstanding claim or 
incumbrance which, if valid, would affect or 
impair the title of the owner of a particular 
estate, and on its face has that effect, but can 
be shown by extrinsic proof to be invalid or 
inapplicable to the estate in question. A con
veyance, mortgage, judgment, tax-levy, etc., 
may all, in proper 'cases, constitute a Cloud 
on title. Pixley v. Huggins, 15 Cal. 133 ; 
Schenck v. Wicks, 23 Utah, 576, 65 Pac. 732 ; 
Lick v. Ray, 43 Cal. 87 ; Stoddard v. Pres
cott, 58 Mich. 542, 25 N. W. 508 ; Phelps v. 
Harris, 101 U. S. 370, 25 L. Ed. 855 ; Fonda 
v. Sage, 48 N. Y. 181 ; Rigdon v. Shirk, 127 
Ill. 411, 19 N. E. 698 ; Bissell v. Kellogg, 60 
Btl-rb. (N. Y.) 617 ; Bank v. Lawler, 46 Conn. 
245. 

. 
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CLUB. A voluntary, incorporated or unincor
porated association of persons for purposes of 
a social, literary, or political nature, or the 
like. A club is not a partnership. 2 Mees. & 
W. 172. 

The word "olub" has no very definite meaning. 
Clubs are formed for all sorts of purposes, and 
there is no uniformity in their constitutions and 
rules. It is well 

·
known that clubs exist which limit · 

the number of the members and select them with 
great care, which own considerable property in 
common, and in which the furnishing of food and 
drink to the members for money is but one of many 
conveniences which the members enjoy. Com. v. 
Pomphret, 137 Mass. 567, 50 Am. Rep. 340 ; Van Pelt 
v: Hilliard, 75 Fla. 792, 78 So. 693, 695, L. R. A. 
1918E, 639 ; Roberts v. Gerber, 187 Wis. 282, 202 N. 
W. 701, 703. 

. 

Unincorporated Members' Club 

A society of persons each of whom con
tributes to the fund out of which the. ex
penses of conducting the society are paid. 
Van Pelt v. Hilliard, 75 Fla. 792, 78 So. 693, 
695, L. R. A. 1918E, 639. 

Unincorporated Proprietary Club 

One the property and funds of whiCh be
long to a proprietor who usually conducts 
the club with a view to profit. The members 
in consideration of the payment of an en
trance fee and subscriptions are entitied to 
make such use of the premises and property 
and to exercise such other rights and privi
leges as the contract between them and the 
proprietor justified. Van Pelt v. Hilliard, 
75 Fla. 792, 78 So. 693, 695, L. R. A. 1918E, 
639. 

CLU B-LAW. Rule of violence ; regulation 
by force ; the law of arms. 

CLUTCH. A device introduced in the trans
mission, some place between the mechanism 
in which power is created and the mechanism 
to which it is applied, and which serves to 
make and break the connection between the 
two. Eclipse Mach. Co. v. Harley Davidson 
Motor Co. (C. C. A.) 252 F. 805, 806. 

C LYPEUS, or CLI PEUS. In old English law. 
A shield ; metaphorically one of a noble 
family. Olypei prostrati, noble families ex
tinct. Mat. Paris, 463. 

CO. A prefix meaning "with" or "in con
junction" or "joint ;" e. g., co-trustees, co
executors. Also an abbreviation for "coun� 
ty," (Gilman v. Sheets, 78 Iowa, 499, 43 N. 
W. 299,) and for "company," (Railroad Co. 
v. People, 155 Ill. 299, 40 N. E. 599). It 
may also indicate a partnership (Jennette v. 
Coppersmith, 176 N. C. 82, 97 S. E.  54, 55). 

COACH� Coach is a generic term. It is a 
CLOUGt-t. A. valley. Also an allowance f.or kind of carriage, ,and is distinguished from 
the turn'· of the seale; on buying goods whole- other vehicles, chielly., as .being a cov:ered box, 
sale by weight. . .  ' . 

hung on leathers, with four wheels. Turn-
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pike Co. v. Nell, 9 Ohio, '.12 ;  Turnpike Co. v. 
Frink, 15 Pick. (Mass.) 444; 

COADJUTOR. An assistant; helper, or ally ; 
particularly a person appointed to assist · a 
bishop who from age or infirmity is unable 
to perform his duty. Olcott v. Gabert, 86 
Tex. 121, 23 S. W. 985. .Also an overseer, 
(coadjutor of an executor,) and one who dis
seises a person \of }and not to his own use, 
but to that of another. 

CO-ADM I N ISTRATO R. One who is a joint 
administrator with one or more others. 

. COADUNAT I O. A uniting or combining to
gether of persons ; a conspiracy. 9 Coke, 56. 

CO-ADVENTURER. One who . takes part 
with others in an adventure or in a venture. 
McRee v. Quitman Oil Co., 16 Ga. App. 12, 84 
S. E. 487. 

COAL NOT E. . A species of promissory note, 
formerly in use in the port of London, con
taining the phrase "value received in coals." 
By the statute 3 Geo. II. c. 26. §§ 7, 8, these 
were to be protected and noted as inland 
bills of exchange. But this was repealed by 
the statute 47 Geo. III. sess. 2, c. 68, § 28. 

COAL I T I ON.  In French law. An unlawful 
agreement among several persons not to do a 
thing except on some conditions agreed upon ; 
particularly, industrial combinations, strikes, 
etc. ; a conspiracy. 

CO-ASS I G N EE. One of two ' or more as
signees of the same SUbject-matter. 

COAST. The edge or margin of a country 
bounding on the sea. It is held that the term 
includes smali islands and reefs naturally 
connected with the adjacent land, and rising 
above the surface of the water, although their 
composition may not be sufficiently firm and 
stable to admit of their being inhabited or 
fortified ; but not shoals which are perpetual
ly covered by the water. U. S. v. Pope, 28 
Fed. Cas. 630 ; Hamilton v. Menifee, 11 Tex. 
751 . . 

This word ' is particularly appropriate to 
the edge of the sea, while "shore" may be 
used of the margins of inl-and waters. 

-Coast waters. Tide waters navigable from 
the ocean by sea-going craft, the term em
bracing all waters opening directly or indi
rectly into the ocean and navigable by ships 
coming in from the ocean of draft as great 
as that of the larger ships which traverse 
the open seas. The Britannia, 153 U. S. 130, 
14 S. Ct. 795, 38 L. Ed. 660 ; The Victory (D. 
0.) 63 F. 636 ; The Garden Oity (D. O.) 26 F. 
773. 

-Coaster. A term applied to vessels plying 
exclusively between domestic ports, and usu
ally to those engaged in domestic trade, as 
distinguished from vessels engaged in foreign 
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trade and, plyIng between a port of the Unit
ed States and a port of a foreign country ; 
not including pleasure yachts. Belden v. 
Ohase, 150 U. S. 674, 14 S. Ot. 264, 37 L. Ed. 
1218. 

-Coasting  trade. In maritime law. Com· 
merce and navigation between different plac
es along the coast of the United States, as dis· 
tinguished from commerce with ports in for
eign countries.. Commercial intercourse car
ried on between different districts in different 
states, different districts in the same state, or 
different places in the same district, on thp 
sea-coast or on a navigable river. Steamboat 
Co. v. Livingston, 3 Cow. (N. Y.) 747 ; San 
Francisco v. Oalifornia Steam Nav. Co., 10 
Cal. 507 ; U. S. v. Pope, 28 Fed. Cas. 630 ; 
Ravesies v. U. S. (D. O.) 35 F. 919. 

-Coastwise. Vessels "plying coastwise" are 
those which are engaged in. the domestic 
trade, or plying between port and port in the 
United States, as contradistinguished from 
those engaged in the foreign trade, or ply
ing bet�een a port of the United States and 
a port of a foreign country. San Francisco 
v. Oalifornia Steam Nav. 00., 10 Oal. 504 ; 
Petition of Canadian Pac. Ry. 00. (D. O.) 
278 F. 180, 202. 

COAST-GUARD. In English law. A body 
of officers and men raised and equipped by 
the commissioners of the admiralty for the 
defense of the coasts of the realm, and for 
the more ready manning of the navy �n case 
of war or sudden emergency, as well as for 
the protection of the revenue against smug
glers. Mozley & Whitley. 

COAT ARMOR.  Heraldic enSigns, intro
duced by Richard I. from the Holy Land, 
where they were first invented. Originally 
they were painted on the shields of the Ohris
tian knights who went to the Holy Land 
during the crusades, for the purpose of iden
tifying them, ' some such contrivance being 
necessary in order to distinguish knights 
when clad in armor from one another. Whar
ton. 

COBRA-VENOM REACT I O N. In medical 
jurisprudence. A method of serum-diagnosis 
of in�nity from hremolysis '(breaking up of 
the red corpuscles of the blood) by injectIons 
of the venom of cobras or other serpents. 
This test for. insanity has recently been em
ployed in Germany and some other European 
countries and in Japan. 

COCKB I LL. To place the yards of a ship 
at an angle with the ' deck. Pub. St. Mass. 
1882, p. 1288. 

COCI{ET. In English law. A seal belong
ing to the custom-house, or rather a scroll of 
parchment, sealed and delivered by the offi
cers of the custom-house to merchants, as a 
warrant that their merchandises are entered ; 
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likewise a sort of measure. Fleta, lib. 2, C. risdiction and procedure of the courts deal-
ix. ing with these subjects. 

COCKPIT. A name which used to be given 
to the judicial committee of the privy coun
cil, the council-room being built on the old 
cockpit of Whitehall Place. 

COCKSETUS. A boatman ; a cockswain. 
Cowell. 

-Code de procedure civil .  That part of the 
Code Napoleon which regulates the system 
of courts, their organization, civil procedure, 
special and extraordinary remedies, and the 
execution of judgments. 

-Code d'instruction cri m inelle. A French 
code, enacted in 1808, regulating criminal 

COCOTTE. A woman who leads a fast life, procedure. 
one who gives herself up for money. Also a -Code Napoleon. See Code Civil� poached egg. Rovira v. Boget, 240 N. Y. 314, 
148 N. E. 534, 535. 

CODE. A collection or compendium of laws. 
A complete system of positive law, scientifi
cally arranged, and promulgated by legisla
tive authority. Johnson v. Harrison, 47 
Minn. 575, 50 N. W. 923, 28 Am. St. Rep. 
382 ; Railroad Co. v. State, 104 Ga. 831, 31 
S. E. 531, 42 L. R. A. 518 ; Railroad Co. v. 
Weiner, 49 Miss. 739. A "Code" implies com
pilation of existing laws, systematic arrange
ment into chapters, subheads, table of con
tents, and index, and revision to harmonize 
conflicts, supply omissions, and generally 
clarify and make complete body of laws de
signed to regulate completely subjects to 
which they relate. Gibson v. State, 214 Ala. 
38, 106 So. 231, 235. 

The collection of laws and constitutions 
made by order of the Emperor Justinian is 
distinguished by the appellation of "The 
Code," by way of eminence. See Code of 
Justinian. 

A body of law established by the legisla
tive authority, and intended to set forth, in 
generalized and systematic form, the princi
ples of the entire law, whether written or 
unwritten, positive or customary, derived 
from enactment or from precedent. Abbott. 

A oode is to be distinguished from a digest. 
The SUbject-matter of the latter is usually re
ported decisions of the courts. But there are 
also digests of statutes. These consist of an 
orderly collection and classification of the 
existing statutes of a state or nation, while 
a code is promulgated as one new law cover
ing the whole field of jurisprudence. 

-Code civil. The code which embodies the 
civil law of France. Framed in the first in
stance by a commission of jurists appointed 
in 1800. This code, after ha ving p�ssed both 
the tribunate and the legislative body, was 
promulgat� in 1804 as the "Code Civil des 
Fran�ais." When Napoleon became emperor, 
the name was changed to that of "Code Na
poloon," by which it is still often designated, 
though it is now officially styled by its orig
inal name of "Code Civil." 

-Code noir. Fr. The black code. A body 
of laws which formerly regulated the insti
tution of slavery in the French colonies. 

-Code of J ustin ian.  The Code of Justinian 
(Codew Justimaneus) was a collection of im
perial constitutions, compiled, by order of 
that emperor, by a commission of ten jurists, 
including Tribonian, and promulgated A. D. 
529. It comprised twelve books, and was the 
first of the four compilations of law which 
make up the Corpus Juris Oivilis. This name 
is often met in a connection indicating that 
the entire Corpus Juris Oivilis is intended, 
or, sometimes,. the Digest ; but its use should 
be confined to the 00 dew. 

-Code penal. The penal or criminal code of 
France, enacted in 1810. 

C O D EX. Lat. A code or collection of laws ; 
particularly the Code of Justinian. Also a 
roll or volume, and a book written on paper 
or parchment. 

CODEX GREGO R IANU'S. A collection of im
perial constitutions made by Gregorius, a Ro
man jurist of the fifth century,"about the mid
dle of the century� It contained the constitu
tions from Hadrian down to Constantine. 
Mackeld. Rom. Law, § 63. 

CODEX H ERMOGE N IAN US. A collection of 
imperial constitutions made by Hermogenes, 
a jurist of the fifth century. It was nothing 
more than a supplement to the Codex 
Gregorianus, (supra,) containing the constitu
tions of Diocletian and Maximilian • .  l\1ackeld. 
Rom. Law, § 63. 

CODEX JUST I N I ANEUS. A collection of im
perial constitutions, made by a commission 
of ten persons appointed by Justin.ian, A. D. 
528-

CODEX REP'ET ITJE PRJE LECT I O N IS. The 
new code of Justinian ; or the new edition of 
the first or Oold code, promulgated A. D. 534, 
being the one now extant. Mackeld. ROom. 
Law, § 78. Tayl.. Civil Law, 22. 

-Code de commerce. A French code, enacted CO DEX T H EO DOS IAN US. A code cOompiled 
in 1807, as a '  supplement to the Code Napo- by the emp"erot Theodosius the younger, A. 
leOon, regulating commercial transactions, the D. 438, being a methodie,al collection, in six
laws of business, bankruptcies, and the ju- teen .books, of aU the imperial constitutions 



then · in force. It was the only body of civil 
law publicly received as authentic in the west
ern part of 'Europe till the twelfth century, 
the use and authority of the Code of Jus
tinian being during that interval confined to 
the East. 1 Bl. Comm� 81. 

OOGN'ATro 

where physical force is, put upon a man to 
compel him to do an act against his will, or 
impliea, (legal or constructive,) where the 
relation of the parties is such that one is un
der subjection to the other, and is thereby 
constrained to do what his free will would 
refuse. State v. DarIington, 153 Ind. 1, 53 N. 

CODEX VETUS. The old code. The first E. 925 ; Ohappell v. Trent, 90 Va. 849, 19 S. 
edition of the Code of Justinian ; now lost. :E. 314 ; Radich v. Hutchins, 95 U. S. 213, 
Mackeld. Rom. Law, § 70. 24 L. Ed. 409 ; Peyser V" New York, 70 N. Y. 

497, 26 Am. Rep. 624 ; State v. Boyle, 13 R. 
CO 0 I C I L. A testamentary disposition sub- I. 538. A'S used in testamentary law, any 
sequent to a will, and by which the will is pressure by which testator's action is , re
altered, explained, added to, subtracted from, strained against his free will in the execu
or confirmed by way of republication, but in tion of his testament. In re Hermann's Will, 
no case totally revoked. Lamb v. Lamb, 11 87 Misc. 476, 150 N. Y. S. 118, 125 ; Max Ams 
Pick. (Moass.) 376 ; Dunham v. Averill, 45 Conn. Mach. Co. v. International Ass'n of Machin-
79, 29 Am. Rep. 642 ; Green v. Lane, 45 N. ists, Bridgeport Lodge, No. 30, 92 Conn. 297, 
C. 113 ; Grimball v. Patton, 70 Ala. 631 ; In re Hr2 A. 706, 700 ; Webb v. Cooks', Waiters' 
�liller's Will, 119 Misc. 4, , 194 N. Y. S. 843, and . Waitresses' Union, No. 748 (Tex. Civ. 
845 ;  De Campi v. Logan, 95 W. Va. 084, 120 App.) 205 S. W. 465, 467 ;  Hughes v. Leonard, 
S. E. 9,15, 917 ; In re Bingaman's Estate, 281 
P 9 2 6 G' 

66 Colo. 500, 181 P. 200, 203, 5 A. L. R. 817 ; 

T
a. 4 7, 1 7 A. 73, 7 ; Me III v. Trust Co. of People v. Hamilton, 183 App. Div. 55, 170 N. 

N ew Jersey, 94 N. J. Eq. 657, 121 A. 760, 763 ; Y S 705 "'10 
Joiner v. Joiner, 117 Miss. '507, 78 So. 369, . 

. .  , j . 

370 ; Taft v. Stearns, 234 Mass. 273, 125 N. CO-EXECUTO R. One who is a joint execu
E. 570, 571 ; Abdill v. Abdill, 295 Ill. 40, 128 tor with one or more others. 
N. E. 741, 743 ; Spencer v. Spencer, 163 N. 
C. 83, 79 S. E. 291, 292 ; Succession of Man
ion, 143 La. 799, 79 So. 409, 411 ; Spradlin v. 
Adams, 182 Ky. 716, 207 S. W. 471, 473 ; 
Gooch v. Gooch, 134 Va. 21, 113 S. E. 873, 876. 

A codicil is an addition or supplement to 
a will, ei ther to add to, take from, or alter 
the provisions of the will. It must 'be exe
cuted with the same formality as a will, and, 
when admitted to probate, forms a part of 
the will. Code Ga. 1882, § 2404 (Code 1910, § 
32(3). 

CO D I C I LLUS. In the Roman law. A codi
cil ; an informal and inferior kind of will, in 
use among the Romans. 

COD I F I CATI O N .  Process of collecting and 
arranging the laws of a country or state into 
a code, i. e., into a complete' system of posi
tive law, scientifically ordered, and promul
gated by legislative authority. 

CO EMPT I O .  Mu�ual purchase. One of the 
modes in which marriage was contracted 
among the Romans. The man and tbe woman 
delivered to ea

'
ch other a small piece of mon

ey. The man asked the woman whether she 
would become to him a materfamilias, (mis
tress of his family,) to which 'she replied that 
she would. In her turn she asked the man 
whether he would become to her a paterfa
milias, (master of a !family.) On his reply
ing in the affirmative, she delivered her piece 
of money and herself into his hands, and -so 
became his wife. Adams, Rom. Ant. 501. 

COFFEE-HO USE. A house of entertain
ment where guests are supplied with cof
fee and other refreshments, and sometimes 
with lodging. Century Dict. A coffee-house 
is 'not an inn. Thompson v. Lacy, 3 Barn. 
& Ald. 283 ; Pitt v. Laming, ,4 Camp. 77 ; In
surance Co. v. Langdon, 6 Wend. (N. ;Y.) 627 ; 
Com. v. Woods, 4 Ky. Law Rep. 262 ; Potson 
v. City of Chicago, 304 Ill. 222, 136 N. E. 594, 
596. 

COFFERER O F  T H E  QUEEN'S HO USE· 
H O LD. In English law. A principal officer 
of the royal establishment, · next under the 
controller, who, in the countinghouse and 
elsewhere, had a special charge and oversight 
of the other Officers, whose wages he paid. 

Cogitationis p-renam nam o  patitur. No one is 
punished for his thoughts. Dig. 48, 19, 18 .. 

COGNAC. A distilled brandy, containing 
more than one-half of 1 per centum of al
cohol. Benson v. U. S. (C. C. A.) 10 F.(2d) 
309, 310. 

COGNATES. (Lat. cognati.) Relations' by 
the mother's side, or by females. Mackeld. 
Rom. Law, § 144. A common term in .scoteh 
law. Ersk. Inst. 1, 7, 4. 

COGNAT I .  Lat. In the civil law. Cognates ; 
relations by the mother's side. 2 Bl. Comm. 
235. Relations in the line 'of the mother. 
Hale, Com. Law, c. xi. Relations 'by or 
through females. 

CO-EM PT I O N. The act of purchaSing the COGNAT I O. Lat. 

whole quantity of any commodity. Wharton. I n the Civil Law 

CO ERC I ON.  Compulsion ; force ; duress. Cognation. Relationship, or kindred gen-
It may be either actuaZ, (direct or positive,) erally. Dig. 38, io, 4, 2 ;  lnst. 3, 6, pro 



COGNATIO 

RelatiOonship thrOough females, as distin
guished frOom agnatio, or relationship through 
males. AgnaUo a patre 8it, cognatio a matre. 
lnst. 3, 5, 4. See Agnatio. 

I n Canon Law 

Consanguinity, as distinguished from af
finity. 4 Reeve, Eng. Law, 5'6-58. 

COonsanguinity, as including affinity. Id. 

COGNAT I O N. In the civil law. Signifies 
generally the kindred which exists between 
tWQ persons who are united by ties of blood 
or family, or both. 

N atu1'al cognation is that which is alone 
formed hy ties of blood ; such is the kindred 
of those who owe their origin to an illicit 
connection, either in relation to their ascend
ants or collaterals. 

Oivil ()ognation is that which proceeds 
alone from the ties of !families, as the ' kin
dred between the adopted father and the 
adopted child. 

Mimed OOgnation is that which unites at 
the same time the ties of blood and family, . 
as that which exists between brothers the 
issue of the same lawful marriage. Inst. 
3. 6 ;  Dig. 38. 10. 

COG NATUS. Lat. In the civil law. A rela
tion Iby the mother'S! side ; a cognate. 

A relatiOon, or kinsman, generally. 

COG N I T I O. 
I n  O ld English Law 

The acknowledgment of a fine ; the certifi
cate of such acknowledgment. 

I n  the Roman Law 

The judicial exami?-atiOon or hearing of a 
cause. 

COG N I T I O N ES. Ensigns and arms, or a 
military coat painted with arms. Mat. Par. 
1250. 

COGN I T I O N I BUS M I TTEN D I S. In English 
law. A writ to a justice of the commOon pleas, 
or other, who has power tOo take a fine, who, 
having taken the fine, defers to certify it, 
commanding him to certify it. Now abolish
ed. Reg. Orig. 68. 

COGN I T I O N IS CAUSfE. In Scotch practice. 
A name given to a judgment or decree pro
nounced by a court, ascertaining the amount 
of a debt against the estate of a deceased 
landed proprietor, on cause Shown, or after 
a due investigation. Bell. 

COG N I TOR. In the Roman law. An ad
vocate ' or defender in a private cause ; one 
who defended the cause Of a person who 
was present. Calvin. Lex. Jurid. 

COGN I ZANCE. 

I n O,ld Practice 

That ;par,t of a �ne in :w�ich . the defend
ant ackoowZeiJ,geiJ, that the land · in question 
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was the right of the complainant. From this 
the fine itself derived its name, as being 8tlr 
cognizance de droit, etc., and the parties 
their titles of cognizor and cognizee. 12 Ad. 
& El. 259. 

I n Modern Practice 

Judicial notice or knowledge ; the judicial 
hearing of a cause ; jurisdiction, or power to 
try and determine causes ; acknowledgment ; 
confession ; recognition. 

Of Pleas 

Jurisdiction of causes. A power granted 
by the king to a city or town to hold pleas 
within it. 11 East, 543 ; 1 W. Bla. 454 ; 3 
Bla. Com. 298. 

Clai m of Cognizance (or of Con usance) 

Is an intervention by a third person, de
manding judicature in the cause against the 
plaintiff, who has chosen to commence his 
action out of claimant's court. 2 Wils. 409 ; 
2 Bl. Comm. 350, note. 

I n  Pleading 

A species of answer in the action of re
plevin, by which the defendant acknowledges 
the taking of the goods which are the sub
ject-matter of the action, and also that he 
has no title to them, but justifies the taking 
on the ground that it was done by the com
mand of one who was entitled to the prOoperty. 
Lawes, PI. 35 ; 2 Bla. Com. 350. Inhabitants 
of sturbridge v. Winslow, 21 Pick. (Mass.) 
87 ; Noble v. Holmes, 5 Hill (N. Y.) 194. 

In the process of levying a fine, it is an 
acknowledgment by the deforciant that the 
lands in question belong to the complainant. 

In the language of American jurispru
dence, this word is used chiefiy in the sense 
of jurisdiction, or the exercise of jurisdic
tion ; the judicial examination of a matter, 
or power and authority to ma'ke it. Web
ster v. Com., 5 Cush. (Mass.) 400 ; Clarion 
County v. Hosp!tal, 111 Pa. 339, 3  A. 97. 

Judicial Cognizance 

Judicial cognizance is judicial notice, or 
knowledge UPOon which a judge is bound to 
act without having it proved in evidence. 

COG N I ZEE. The party to whom a fine was 
levied. 2 Bl. Comm. 351. 

COG N I ZOR. In old conveyancing. The ' par
ty levying a fine. 2 Bl. Comm. 350, 351. 

COGNOMEN. 
I n  Roman Law 

A man's family name. The first name 
(prrenomen) was the proper name of the in" 
dividual ; the second (nomen). indicated the 
gens or tribe to which he belonged ; while 
the tbird (cognornen) denoted his family or 
hOlfse. 

' .  

. The : prrenomen- among - the' ; Romans :, distinguished 
the person • .  the: n�n. -the' gens, or aU the kindrM 



347 

descended from a I'6mote common stock' through 
males, while the . cognomen. denoted the particular 
family. The agnomen was added on account of 
some particular event, as a further distinction. 
Thus, in the designation Publius Cornelius Scipio 
Africanus, publius is the prrenomen, Cornelius is 
the nomen, Scipio the oognomen, and Africanus the 
(£gnomen. Vicat. See Cas. temp. Hardw. 286 ; 6 Co; 
65. 

In English Law 

" , COIN 

Cohmredes Dna persona censentur, propter un I
tatem Jurls quod habent. Co. Litt. 163. Co
heirs are deemed as one person, on account 
of the unity of right which they possess� 

, 

"CO HfE RES. Lat. In civil and old English 
law. A co-heir, or joint heir. 

CO-H E I R. One of several to whom an in
heritance descends. 

A surname. A name added to the nomen CO-H E I RESS. A joint heiress. A woman 
proper, ' 01' name of the individual ; a name 'who has an equal share of an inheritance 
descriptive of the family. with another woman. 

Cognomen m ajorum est ex sanguine tractum, 
hoc intri nsec-um est ; agnomen extrinsecum ab 
eventu.  6 Coke, 65.  The cognomen is derived 
from the blood of ancestors, and is intrinsic ; 
an agnomen arises from an event, and is 
extrinsic. 

COGNOVIT ACT I O N EM.  (He has confessed 
the action.) A defendant's written confes
sion of an action brought against him, to 
which he has no available defense. It is usu
ally upon condition that he shall be allowed 
a certain time for the payment of the debt 
or damages, and costs. It is supposed to 
be given in court, and it impliedly authoriz
es the plaintiff's attorney to sign judgment 
and issue execution. Mallory v. Kirkpatrick, 
54 N. J. Eq. 50, 33 A. 205. 

COHAB ITAT I O N. Living together ; living 
together as husband and wife ; sexual bIter
course. King v. U. S. (C. C. A.) 17 F.(2d) 61, 
62 ; Phinizy v. Phinizy, 154 Ga. 199, 114 S. 
E. 185, 192 ; Herrma� v. Herrman, 156 N. 
Y. S. 688, 690, 93 Misc. 315. 

Cohabitation means having the same habi
tation, not a sojourn, a habit of visiting or 
remaining for a time ; there niust be some
thing more than mere meretricious inter
course. In re Yardley's Estate, 75 Pa. 211 ;' 
Cox v. State, 117 Ala. 103, 23 So. 806" 41 L. 
R. A. 760, 67 Am. St. Rep. 166 ; Turney v. 
State, 60 Ark. 259, 29 S. W. 893 ; Com. v. 
Lucas, 158 Mass. 81, ' 32 N. E. 1033 ; Jones 
v. Com., 80 Va. 20 ; Brinckle v. Brinckle, 12 
Phila. (Pa.) 234 ; Biltgen v. Biltgen, 121 Kan. 
716, 250 P. 265, 267 ; . Teal v. Teal, 324 IIi. 
207, 155 N. E. 28, 33 ; Estelle v. Daily News 
Pub. Co., 99 Neb. 397, 156 N. W. 645, 648 ; 
O'Malley v. O'Malley, 46 Mont. 549, 129 P. 
G01, 503, Ann. Cas. 1914B, 662 ; State v. 
Grantham, 150 La. 621; 91 So. 66 ; Lee v. 
City of Oxford, 134 Miss. 647, 99 So. 509 ; 
State v. Gieseke, 125 Minn. 497, 147 N. W. 
GG3, 664 ; People v. Spencer, 199 Mich. 395, 
165 N. W. 921, 923 ; Hovis v. State, 162 Ark. 
31, 257 S. W. 363,' 364 ; Tribbey v. State, 189 
Ind. 205, 126 N. E. 481, 482 ; State v. Nay
lor, 68 Or. 139, 136 P. 889, 891. 

--Cohabiting In state of adultery. One or more 
acts of sexual intercourse while living togeth
er. Sams v. State, 195 Ind. 497, 143 N. E. 
773, 775. 

COH E RER. In wireless telegraphy, the "de
tector" or "cohereI''' and "wave responsive 
device" is a device by which the electromag
netic waves cause the indicator to respond. 
National Electric Signaling Co. v. Telefunken 
Wireless Telegraph Co. of United States (C. 
C. A.) 221 F. 629, 631. 

COH UAG I UM .  A tribute made by those who 
meet promiscuously in a market or fair. Du ' 
Cange. 

CO I F. A title given to serjeants at law, who 
are called "serjeants of the coif," from the 
coif they wear on their heads. The use of 
this coif at first was to cover the clerical 
tonsure, many of the practicing serjeants be
ing clergymen who had abandoned their pro
fession. It was a thin linen cover, gathered 
together in the form of a skull or helmet ; 
the material being afterwards changed into 
white silk, and the form eventually into the • 
black patch at the top of the forensic wig, 
which is now the distinguishing mark of the 
,degree of serjeant at law. (Cowell ; Foss, 
Judg. ; 3 Steph. Comm. 272, note.) Brown. 

CO I N, 'V. To fashion pieces of metal into 
a prescribed shape, weight, and degree of fine
ness, and stamp them with prescribed de
vices, ' by authority of government, in order 
that they may circulate as money, Legal , 
Tender Cases, 12 WaU.' {84, 20 L. Ed. 287 ; 
Thayer v. Hedges, 22 Ind. 301 ; Bank v. Van 
Dyck, 27 N. Y. 490 ; Borie v. Trott, 5 Phila. 
(Pa.) 403 ; Latham v. U. S., 1 Ct. Cl. 154 ; 
Hague v. Powers, 39 Barb. (N. Y.) 466, or 
to invent words or phrases. 

C O I N, n. Pieces of gold, Silver, or other 
metal, fashioned into a prescribed shape, 
weight, and degree of fineness, a�d stamped, 
by authority of government, witll certain 
marks and devices, and put into circulation 
as money at a fixed value, Com. v. Gallagher, 
16 Gray (Mass.) 240 ; Latham v. U. S., 1 Ct. 
C1. 150 ; Borie v. Trott, 5 Phila. (Pa.) 403, 
or any metal disc, State v. Kelleher, 127 
A. 503, 504, 2 W. W. Harr. (Del.) 559,. 

Strictly speaking, coin differs from money, 
as the species differs from the genus. Money 
is any matter, whether metal, paper, beads, 
shells, etc., which has currency as a medium 
in commerce. Coin is a particular speCies, al-
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ways made of metal, and struck according to and other collateral antecessors, who are not 
a certain process called "coinage." Wharton. strictly ancestors. Banks v. Walker, 3 Barb. 

C O I NAGE. The process or the function of 
Ch. (N. Y.) 438, 446. 

coining metallic money ; also the great mass - CO LLATERAL ASSURANC E. That Which l:d 
of metallic money in circulation. Meyer v." made over and above the principal assurance 
Roosevelt, 25 How. Prac. (N. Y.) 10.5 ; U. or deed itself. 
S. v. Otey (C. C.) 31 F. 70. 

C O I NSURANCE. A relative division of risk COLLATERAL ATTACK. See Collateral Im-
peachment. between the insurer and the insured, depend-

CO LLATERAL ESTOPPEL. The callateral 
determination of a question by a court having 
general jurisdiction of the subject. See Small 
v. Haskins, 26 Vt. 209. 

ent upon the relative amount of the policy 
and the actual value of the property insured, 
and taking effect only when the actual loss 
is partial and less than the amount of the 
policy ; the insurer being liable to the extent 
of the. policy for a loss equal to or in ex-
cess of that amount. Buse v. National Ben CO LLATERAL FACTS. Such as are outside 

Franklin Ins. Co. of Pittsburg, Pa., 160 N. Y. the controversy, or are not directly connected 
with the prineipal matter or issue in dispute. S. 566, 568, 96 Misc. 229. S " ummerour v. Felker, 10.2 Ga. 254, 29 S. E. 

C O ITUS. Sexual intercourse ; carnal copu- 448 ;  Garner v. State, 76 Miss. 515, 25 So. 363. 
lation ; coition. 

. COJ U D I CES. Lat. In old English law. As
sociate judges having equality of power with 
others. 

CO KE. Partially consumed bituminous coal, 
from which the volatile constituents have 
been burned away, or partly graphitized car
bon, whose fiber has been affected by escaping 
and burning gases, so that it is lighter than 
coal, although its substance is hard and 
dense. Mitchell v. Connellsville Central Coke 
Go. (C. O. A.) 231 F. 131, 137 ; Otto Coking 

• Co. v. Koppers Co. (C. C. A.) 258 F. 122, 131. 

C O LD WAT ER O R D EAL. The trial which 
was anciently used for the common sort of 
people, who, having a cord tied about them 
under their arms, were cast into a river ; if 
they sank to the bottom until they were 
drawn up, which was in a very short time, 
then were they held gu,iltless ; but such as did 
remain upon the water were held culpable, 
being, as they said, of the water rejected and 
kept up. Wharton. 

C O L I BERTUS. In feudal law. One who, 
holding in free socage, was obliged to do cer
tain services for the lord. A middle class 
of tenants between servile and free, who held 
their freedom of tenure on condition of per
forming certain services. Said to be the same 
as the oonditionales. Cowell. 

CO LLA1ERAL. By the side ; at the side ; at
tached upon the side. Not lineal, but upon a 
parallel or diverging line. Additional or 
aux.iliary ; supplementary ; co-operating. 

CO LLATERAL I M PEACHM ENT. A collater-
al impeachment of a judgment or decree is an 
attempt made to destroy or evade its effect as 
an estoppel, by reopening the merits of the 
cause or by showing reasons why the judg
ment should not have been rendered or should 
not have a conclusive effect, in a collateraZ 
proceeding, i. e., in any action other than that 
in which the judgment was rendered ; for, if 
this be done upon appeal, error, or certiorari, 
the impeachment is direct. Burke v. Loan 
Ass'n, 25 Mont. 315, 64 P. 881, 87 Am. St. Rep. 
416 ; Cra wiord v. McDonald, 88 Tex. 626, 33 
S. W. 325 ; Morrill v. Morrill, 20 Or. 96, 25 
P. 362, 11 L. R. A. 155, 23 Am. St. Rep. 95 ; 
Harman v. Moore, 112 Ind. 221, 13 N. E. 718 ; 
Schneider v. Sellers, 25 Tex. Civ. App. 226, 61 
S. W. 541 ; Bitzer v. Mercke, 111 Ky. 299, 
63 S. W. 771 ; Lough v. Taylor; 97 W. Va. 
180., 124 S. E. 585 ; State ex reI. Van Hafften 
v. Ellison, 285 Mo. 301, 226 S. W. 559, 562, 12 
A. L. R. 1157 ; Johnson v. Johnson, 182 Ala. 
376, 62 So. 700, 709 ; Richardson v. Oarr, 68 
OkI. 46, 171 P. 476, 481 ; Tolbert v. Roark, 126 
S. C. 20.7, 119 S. E. 571, 574 ; In re Gingery's 
Estate, 10.3 Ohio St. 559, 134 N. E. 449, 451. 

COLLATERAL I N H ER I TANCE TAX. A tax 
levied upon the collateral devolution of prop
erty by will or under the intestate law. In re 
Bittinger's Estate, 129 Pa. 338, 18 A. 132 ; 
Strode v. Com., 52, Pa. 181 ; In re Cupples' 
Estate, 272 Mo. 465, 199 S. W. 556, 558 ; Per
fection Tire & Rubber Co. v. Kellogg-Mackay 
Equipment Co., 194 Iowa, 523, 187 N. W. 32, 
83. 

CO LLATERAL K I NSMEN. Those who de-
C OLLATERAL ACT. In old practice. The scend from one and the saine common ances
name "collateral act" was given to any act tor, but not from one another. 
(except the payment of money) for the per
formance- of which a bond, recognizance, etc., 
was given as security. 

COL-LATERAL ANCESTORS. A phrase 
sometimes used to designate uncles and aunts, 

COLLATERAL PRO M ISE. A promise merely 
super-added to the ;promise of another, he re
maining primarily liable. Fairbanks v. Bark
er, 115 Me. 11; 97 A. 8, 5 ;  Miller v. Davis, HiS 
Ky. 661, 182 S. W. 839, 840. 
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COLLATERAL SECURITY. A security given 
in. addition to the direct security, and subordi
nate to it, intended to guaranty its validity or 
convertihility or insure .us performanCe ; so 
that, if the direct security fails, the creditor 
may fall back upon the collateral security. 
Butler v. RO'ckwell, 14 Colo. 125, 23 P. 462 ; 
McCormick v. Biank (C. 0.) 57 F. 110 ; Munn 
v. McDonald, 10 Watts (Pa.) 273 ; In re Wad
dell-Entz Co., 67 Conn. 324, 35 A. 257 ; Georgia 
Ry. & Power Co. v. Peck, 17 Ga. App. 652, 88 
S. E. 33, 35 ; A. H. Averill MaChinery Co. v. 
Bain, 50 Mont. 512, 148 P. 334 ; Tittle v. Mann 
(Tex. Civ. App.) 242 S. W. 310, 311 ; Perfec
tion Tire & Rubber Co. v. Kellogg-Mackay 
Equipment Co., 194 Iowa, 523, 187 N: W. 32, 
33. Collateral security, in bank phraseology, 
means some security additional to the per
sonal obligation of the borrower. Shoemaker 
v. Bank, 2 Abb. (U. S.) 423, Fed. Oas. No. 12,-
801, or pledge of negotiable paper, shares of 
corporate stock, and the like. Turner v. Com
mercial Savings Bank, 17 Ga. App. 631, 87 S. 
E. 918 ; A. H. Averill Machinery Co. v. Bain, 
50 Mont. 512, 148 ,po 334. 

CO LLATE RAL U N D ERTAI( I NG. "Collater
al" and "original" have become the technical 
terms whereby to distinguish promises that 
are within, and such as are not within, the 
statute of frauds. Elder v. Warfield, 7 Har. 
& J. (Md.) 391 ; Turner v. Commercial Sav
ings Bank, 17 Ga. App. 631, 87 S. E. 918. 

As to collateral "Consanguinity," "Descent," 
"Estoppel," "Guaranty," "Issue," "Limita
tion," "Negligence," "Power," "Proceeding," 
and "Warranty," see those titles. 

CO LLATERALI S  ET SO C I I .  'l'he ancient ti
tle of masters in chancery. 

COLLATI O  BONORUM.  Lat. In the civil 
law. The obligation on successors to an in
heritance to' return to the cO'mmon inheritance 
gifts received from the ancestO'r during his 
lifetime. In· re Farmers' Loan & Trust Co., 
163 N. Y. S. 961, 967, 99 Misc. 420 ; In re 
Farmers' Loan & Trust Co., 168 N. Y. S. 952, 
956, 181 App. Div. 642 . •  A joining together or 
contribution of goods into a common fund. 
This occurs: where a portion of money, ad-

. vanced by the father to a son or daughter, is 
brouglht into notchpot, in order to have an 
equal distributory share of his personal es-, 
tate at his death. See Collation. 

CO LLAT I O  S I GNORUM.  In old English law. 
A comparison of marks or seals. A mode of 
testing the genuineness of a seal, iby compar
ing it with another known to be genuine. 
Adams. See Bract. fo1. 389b. 

CO LLAT I ON. 

I n tile Civil Law 

The collation of goods is the supposed or 
real return to the mass of tlie succession 

OOLLEOT 

which an heir makes of property which he 
received in advance of his share or otherwise, 
in order that sUClh property may be divided 
together with the other effects of the suc
cession. Civ. Code La. art. 1227 ; Miller v. 
Miller, 105 La. 257, 29 So. 802 ; Succession of 
Thompson, 9 La. Ann. 96. 

The term is sometimes used also in: com
mon-law jurisdictions in the sense given 
above. It is synonymous with "hotchpot." 
Moore v. Freeman, 50 OhiO' St. 592, 35 N. E. 
502. 

I n  Ecclesiastical �aw 

The act by which the bishop who has the 
bestowing of a benefice gives it to an incum
bent. 2 Bla. Com. 22. 

I n  Practice. 

The comparison of a copy with its original 
to ascertain its correctness ;  or the report of 
the officer who made the comparison. 

CO LLAT I O N  OF S EALS. When upon the 
same label one seal was set on the back or 
reverse of the other. Wharton. 

COLLAT I O N  TO A B EN E F I C E. In ecclesias
tical law. This occurs where the bishop and 
patron are one and the same person, i.n which 
case the bishop cannot present the clergyman 
to himself, but does, by the one act of col
lation or confe:.:ring the benefice, the whole 
that is done in common cases both by pres
entation and institution. 2 Bl. Comm. 22. 

CO LLAT I O N E  FACTA U N I  POST MORTEM 
AL TER I U S. A writ directed to justices of 
the common pleas, commanding them to issue 
their writ to the bishop, for the admission of 
a clerk in the place of another presented by 
the crown, where there had been a demise of 
the crown during a suit ; for judgment once 
passed for the king's clerk, and he dying be
fore admittance, the king may bestow his 
presentation on another. Reg. Orig. 31. 

CO LLAT I O N E  H EREM I TAG I I . In old Eng
lish law. A writ whereby the king conferred 
the keeping of an !hermitage upon a clerk. 
Reg. Orig. 303, 308. 

COLL ECT. To gather together ; to bring 
scattered things (assets, accounts, articles of 
property) into one mass or fund ; to assemble. 

To collect a debt or claim is to obtain pay
ment or liquidation of it, either by personal 
solicitation or legal proceedings. White v. 
Case, 13 Wend. (N. Y.) 544 ; Ryan v. Tudor, 
31 Kan. 366, 2 P. 797 ; Purdy v. Independence, 
75 Iowa, 356, 39 N. W. 641 ; McInerny v. Reed, 
23 Iowa, 414 ; Taylor v. Kearney County, 35 
Neb. 381, 53 N. W. 211 ;  Board of Com'rs of 
Okfuskee County v. Ha.zelwood, 79 Okl. 188, 
192 P. 217, 218, 11 A. L. R. 709 ; Isler v. Na
tional Park Bank of New York, 239 N. Y. 462, 
147 N. E. 66, 68. 
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COLLECT O N  DEL, IVERY. See C. O. D. 

C OLLECT I B LE. Debts, obligations, de
mands, liabilities that 'one may be made , to 
pay by means of legal process. Shanahan v. 
Staie, 142 Md. 616, 121 A. 636, 640. 

CO LLECT I O N  AGENCY. A concern ,which 
collects all kinds of claims for others. Mc
Carthy v. Hughes, 36 R. I. 66, 88 A.. 984, 985, 
Ann. Cas. 1915D, 26. 

CO LL.ECTI O N  O F  I LLEGAL FEES. Collec
tion by public official of fees in excess of those 
fixed by law for certain services. Parker v. 
Morgan, 48 Utah, 405, 160 P. 764, 765. 

COLLECTOR. One appointed to receive tax
es or other impositions: as. collector of taxes, 
collector of militia fines, etc. A person ap
pointed by a private person to collect the cred
its due him. 
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liberal arts and humanities and in scientific 
branches, but not in the technical arts or those 
studies preparatory to admission to the pro
fessions. Com. v. Banks, 198 Pa. 397, 48 A. 
277 ; Chegaray v. New York, 13 N. Y. 229 ; 
Northampton County v. Lafayette College, 
128 Pa. 132, 18 A. 516. But "college" is also 
applied to all kinds of institutions from uni
versities, or departments thereof to "busi
ness colleges" "barber colleges," etc. State 
v. Erickson, 75 Mont. 429, 244 P. 287, 291 ; 
Shepard v. Union & New Haven Trust Co., 
106 Conn. 627, 138 A. , 809, 815 ; State Board ' 
of Agriculture v. ,State Administrative Board, 
226 Mich. 417, 197 N. W. 160. 

In England, it is a civil corporation, com
pany or society of men, having' certain privi
leges, and endowed with certain revenues, 
founded by royal license. An assemblage of 
several of these colleges is called a "universi
ty." Wharton. 

COLLECTO R O F  DECEDENT'S, ESTATE. COLLEG I A. In the civil law. The guild of 
A person temporarily appointed by the pro
bate ' court to collect rents, assets, interest, 
bills receivable, etc., of a decedent's estate, 
and act for the estate in all financial matters 
requiring immediate settlement. Such col- , 
lector is usually appointed when there is pro
tracted litigation as to the probate of the will, 
or as t6 the person to take out administration, 
and his duties cease as soon as an executor or 
administrator is qualified. 

CO LLECTOR O F  T H E  CUSTOMS. An offi
cer of the United States, appointed for the 
term of four years. Act May 15, 1820, § 1 ;  3 
Story, U. S. Laws, 1790 (19 USOA § 5). Rev. 
Stat. U. S. § 2613 (19 USCA § 5). His general 
duties are defined in § 2621 (19 USCA § 33). 

COLLECT I ON. Indorsement "for collection." 
See For Collection. 

COLLEGA. In the civil law. One invested 
with joint authority. A colleague ; an as
sociate. 

COLLEGATA R I US. Lat. In the civil law • 
.A co-legatee. Inst. 2, 20, 8. ' 

a trade. 

COLLEG IALITER. In a corporate <;apacity. 
2 Kent, Comm. 296. 

COLLEG I ATE C H U RCH. In English ecclesi
astical law. A church built and endowed 
for a society or body corporate' of a dean or 
other president, and secular priests, as can
ons or prebendaries in the said church ; such 
as the churches of Westminster, Windsor, and 
others. Cowell. ' 

CO LLEG I U M. Lat. In the civil law. A 
word having various meanings ; e. g., an as
sembly, society, or company ; a body of bish
ops ; an army ; a class of men. But the prin
cipal idea of the word was that of an asso
ciation of individuals of the same rank and 
station, or united for the pursuit of some 
business or enterprise. Sometimes, a cor
poration, as in the maxim "tres faciunt col
legium" (1 Bl. Comm. 469), though the more 
usual and proper designation of a corporation 
was "universitas." 

COLLEG I U M AM M IRALITAT IS. The col-

COLLEGATORY. A co-legatee ; a person who lege or society of the admiralty. 

has a legacy left to him in common with oth-
Collegium est societas plurium corporum s imul er persons. 

CO LLEG E. An organized assembly or col
lection of persons, established by law, and em
powered to co-operate for the performance of 
some special function or for the promotion of 
some common object, which may be education
al, political, ecclesiastical, or scientific in its 
character. 

The assemblage of the cardinals at Rome 
is called a "college." So, in the United States, 
the body of presidential electors is called the 
"electoral college." . ' . . 

In the most common use of the word, it des
Ignates ' an institution of learning ' (usually 
incorporated) whiCh offers instruction in the 

habitantiu m.  Jenk. Cent. 229. A college is a 
society of several persons dwelling together. 

COLLEG I U M I LLI C ITUM. One which abus
ed its right, or assembled for any other pur
pose than that expressed in its charter. 

COLLEG I U M  L I C I TUM. An assemblage or 
society of men united for some useful purpose 
or business, with power to act like a single in
dividual. 2 Kent,' Comm. 269. 

C O LL I DE. To strike or dash again.st ; to 
,come int-o collision. , Carey v. Pacific Gas & 
Electdc Co.; ,15 Cal. A.pp. 129, 242 P. 97, 9� . . .  , 
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COLL I ERY. This term Is sufficiently wide to' 
incJude all contiguous and' connected veins 
and seams of coal which are worked as · one 
concern, without regard to the closes or pieces 
of ground under whi�h they are carried, and 
apparently also the engines and machinery in 

such contiguous and connected veins. Mac
Swin. Mines, 25. �ee Carey v. Bright, 58 Pa. 
85. 

C O LL I GENDUM BONA DEFUNCT I .  See Ad 
Colligendum, etc. 

I n  Maritime Law 

C O LLISI ON. The act of ships or vessels 
striking together. 

In its strict sense, collision means the im
pact of two vessels both moving, and is dis
tinguished from alli8ion, which designates the 
striking of a moving vessel against one that 
is stationary. But collision is used in a brQad 
sense, to include allision, and perhaps other 
species of encounters between vessels, or a 
vessel and other floating, though non-naviga
ble, objects. Wright v. Brown, 4 Ind. 97, 58 
Am. Dec. 622 ; London Assur. Go. v. Compan
hia De Moagens, 68 F. 258, 15 C. C. A. 379 ; 
Towing Co. v. lEtna Ins. Co., 23 App. Div. 
152, 48 N. Y. S. 927 ; Columbia Ins. Co., Jer
sey City, N. J., v. Chatterjee, 93 Okl. 249, 219 
P. 102, 103 ; Gans v. Columbia Ins. Co., 99 N. 
J. Law, 4'4, 123 A. 240 ; Carroll Towing Co. v. 
}Etna Ins. Co., 203 App. Div. 430, 196 N. Y. S. 
698, 700 ; Tice Towing Line v. Western Assur. 
Co., 216 App. Div. 202, 214 N. Y. S. 637, 639 ; 
Lehigh & Wilkes-Barre Coal Co. v. Globe & 
Rutgers Fire Ins. Go. (C. C. A.) 6 F.(2d) 736, 
738, 43 A. L. R. 215. 

The term is not inapplicable to cases where a sta
tionary vessel is struck by one under way, strictly 

termed . "allision" ;  or where one vessel is brought 
into contact with another by swinging at anchor. 

And even an injury received by a vessel at her 
moorings, ' in consequence of being vio·lently rubbed 
or pressed against by a second vessel lying along
side of her, in consequence of a collision against 
such second vessel by a third one under way, may 
be compensated for, under the general head of "col
lision," as well as an injury which is the direct re
sult of a "blow," properly so called. The Moxey, 
Abb. Adm. 73, Fed. Cas. No. 9,894. 

I n A utomobile I nsurance Law 

The term denotes the ' act of colliding ; 
striking together ; violent contact. lEtna Cas
ualty & Surety Co. v. Cartmel, 87 Fla. 495, 100 
So. 802, 803, 35 A. L. R. 1013. The term im
plies an impact or sudden contact of a mov
ing body with an obstruction in its line of mo
tion, whether both bodies are in motion or 
one stationary and the other, no matter which" 
in motion. St. Paul Fire & Marine Ins. Co. v. 
American Oompounding 00., 211 Ala. 593, 100 
So. 904, 906, 35 A. L. R. 1018. 
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198 N. W. 864, . 866, 35 A. L. R. 1003 ; T. C. Power 
Motor Car Co. v. United States Fire Ins. Co., 223 P. 
112, 69 Mont. 663, 35 A. L. R. 1028 ; Interstate Cas
ualty Co. v. Stewart, 208 Ala. 377, 94 So. 345, 347, 26 
A. L. R. 427 ; Southern Casualty Co. v. Johnson, 24 
Ariz. 221, 207 P. 987, 989 ; Columbia InS. Co., Jersey 
City, N. J., v . . Chatterjee, 93 Okl. 249, 219 P. 102, 103 ; 
and also denied, Fox v. Interstate Elxch., 182 Wis. 28. 
195 N. W. 842. Liability has also been denied where 
collision was with earth, after automobile bad gone 
over an embankment, Contin.ental Ca�ualty Co. v. 

Paul, 209 Ala. 166, 95 So. 814, 815, 30 A. L. R. 802 
(contra Po�stein v. Pacific Fire Ins. Co., 203 N. Y. S. 
362, 122 Misc. 194) ; and with stump after skid.ding 
0:\1 the road, Ploe v. International Indemnity Co., 
128 Wash. 480, 223 P. 327, 328, 35 A. L. R. 999. Liabil
ity has been sustained for damages caused by colli
sion with sides of rut, Wood v. Southern Casualty 
Co. (Tex. Civ. App.) 270 S. W. 1055, 1057 ; and both 
sustained and denied where body or frame of au
tomobile collided with the road through the break
ing of an axle or other cause, Young v. New Jersey 
Ins. Co . (D. C.) 284 F. 492, 493 ; Great American 
Mut. Indemnity Co. v. Jones, 111 Ohio St. 84, 144 
N. E . . 596, 35 A. L. R. 1023 ; Bell v. American Ins. 
Co., 173 Wis. 533, 181 N. W. 733, 735, 14 A. L. R. 179 ; 
New Jersey Ins. Co. v. Young (C. C. A.) 290 F. 155, 
156 ; Brown v. Union Indemnity Co., 159 La. 641, 105 
So. 918, 920 ; lEtna Casualty Surety Co. v. Cartmel, 
87 Fla. 495, 100 So. 802, 803, 35 A. L. R. 1013 ; Great 
Eastern Casualty Co. v. Solinsky, 150 Tenn. 206, 263 
S. W. 71, 74, 35 A. L. R. 1007. Liability has been 
sustained where elevator containing .automobile 
fell, Freiberger v. Globe Indemnity Co., 199 N. Y. 
S. 310, 311, 205 App. Div. 116 ; National Fire Ins. 
Co. of Hartford, Conn., v. Elliott (C. C. A.) 7 F. 
(2d) 522, 527. 42 A. L. R. 1121 ; where !'tanding car 
ran over precipice, St. Paul Fire & Marine' Ins. Co. 
v. American Compounding Co., 211 Ala. 593, 100 So. 
904, 906, 35 A. L. R. 1018.; where scoop of steamshovel 
loading autotr.uck fell on latter, Universal Service 
Co; v. American lIis. Co., 213 Mich. 523, 181 N. W. 
1007, 14 A. L. R. 183 ; but denied where second floor 
of garage fell upon automobile, O'Leary v. St. Paul 
Fire & Marine Ins. Co. (Tex. Civ. App.) 196 S. W. 575. 

At Railroad Crossings. Actual contact with train 
was unnecessary under statute where frightened 
horse 'ran up track, Folk v. Seaboard Air Line Ry., 
99 S. C. 284, 83 S. E. 452, 453 ; but statute was held not 
to apply where motorist turned into ditch to avoid 
collision, Dobbins v. Seaboard Air Line R.  Co., 108 
S. C. 254, 93 S. E. 932, 933. 

C O LLISION CLAUSE. An additional provi
sion for insurance, on the margin of the poli
cy, covering the contingency of a collision of 
the insured vessel .with another vessel and 
the liability of 

'
the insured for the injury to 

such other vessel. Fireman's Fund Ins. Co. 
v. Globe Nav. Co. (0. C. A.) 236 F. 618, 631. 
Also known as "running down" cIa use. 

COLLIST R I G I UM.  The pillory. 

COLLITI GANT. One who litigates with an
other. 

COLLO B I UM.  A hood or covering for the 
shoulders, formerly worn by serjeants at law. 

But liability depends on what the automobile col-
lideE. with and, of course, the cause of the collision ' COLLOCAT I ON.  In French law. The ar
and the terms of the policy. Liability has been

' 
sus- rangement or marshaling of the creditors of 

tained where collision was with embankment, Pred an estate in the order in which they are to be 
v. Employers' Indemnity Corporation, 112 Neb. 161, paid according to law. Mer!. Repert. 
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COL'LoaU I U M. One of the usual parts o.f the 
declaration in an action for slander. It is a 
general averment that the words complained 
of were spoken "of and concerning the plain
tiff," or concerning the extrinsic matters al
leged in the inducement, and its office is to. 
co.nnect the whole publication with the pre
vious statement. Van Vechten v. Hopkins, 5 
. Johns (N. Y.) 220, 4 Am. Dec. 339 ; Lukehart 
v. Byerly, 53 Pa. 421 ; Squires v. State, 39 
Tex. Cr. R. 96, 45 S� W. 147, 73 Am. St. Rep. 
904 ; Vanderlip v. Roe, 23 Pa. 82 ; McClaughry 
v. Wetmore, 6 Johns. (N. Y.) 82, 5 Am. Dec. 
194 ; People v. Spielman, 318, Ill. 482, 149 N. 
E. 466, 469 ; Nolan v. Standard Pub. Co.., 67 
Mont. 212, 216 P. 571, 574 ; State v. Dedge, 
101 N. J. Law, 131, 127 A. 539, 543 ; State v. 
Pardo (Mo. App.) 180 S. W. 578, 580 ; Express 
PUb. Co. v. Wilkins (Tex. Civ. App.) 218 S. 
W. 614, 616 ; Kee v. Armstrong, Byrd & Co.., 
75 Okl. 84, 182 P. 494, 498, 5 A. L. R. 1349. 

An averment that the words in question 
are spoken of or concerning so.me usage, re
po.rt, or fact which gives to. words otherwise 
indifferent the peculiar defamato.ry meaning 
assigned to them. Carter v. Andrews, 16 Pick. 
(Mass.) 6. 

COL LUS I O N. A deceitful agreement or com
pact between two. or more persons, for the 
one party to. bring an action against the oth
er for so.me evil purpose, as to defraud a 
third party of his right. Cowell. 

A secret arrangement between two or more 
persons, whose interests are apparently con
flicting, to make use of the forms and pro
ceedings o.f law in order to defraud a third 
perso.n, or to o.btain that which justice would 
not give them, by deceiving a court or its offi
cers. Baldwin v. New York, 45 Barb. (N. Y.) 
359 ; Belt v. Blackburn, 28 Md. 235 ; Railroad 
Co. v. Gay, 86 Tex. 571, 26 S. W. 599, 25 L. R. 
A. 52 ; Balch v. Beach, 119 Wis. 77, 95 N. W. 
132. 

In divo.rce proceedings, collusio.n is an 
agreement between husband and wife that 
o.ne of them shall commit, or appear to have 
committed, 0.1' be represented in co.urt as 
having committed, acts constituting a cause 
of divorce, for the purpose o.f enabling the 
other to. o.btain a divorce. Civil Code Cal. 

National Life Ins. Co.. of United States, 84 
Or. 588, 165 P. 675, 677 ; Bice v. Nelson, 105 
Kan. 23, 180 P. 206, 207 ; Neal & Kennedy 
Co. v. Ellis, 1S8 Tenn. 216, 197 S. W. 489, 490 ; 
Daly v. Haight, 170 App. Div. 469, 156 N. Y. 
S. a38, 541. 

COLLYBISTA. In the civil law. A money
changer ; a dealer in money . 

COLLYBUM. In the civil law. Exchange. 

COLNE. In Saxon and o.ld English law. An 
aecount or calculation. 

COLON US. In old Euro.pean law. A hus
bandman ; an inferior tenant employed in 
cultivating the lord's land. A term of Ro
man origin, co.rresponding with the Saxon 
ceorl. 1 Spence, Oh. 51. 

COLONY. A dependent political community, 
consisting of a number of citizens of the same 
country who have emigrated therefrom to. 
people another, and remain subject to the 
mother-country. U. S. v. The' Nancy, 3 Wash. 
C. 0. 287, Fed. Oas. No.. 15,854. 

A ·  settlement in a foreign country pos
sessed and cultivated, either wholly or par
tially, by immigrants and their descendants, 
who. have a political connection with and 
subordination to the mother-country, whence 
they emigrated. In other words, it is a place 
peopled from some mo.re ancient city or coun
try. Wharto.n. 

Colonial Laws 

In America, this term designates the body 
of law in force in the thirteen original colo
nies before the Declaration of Independence. 
In England, the term signifies the laws en
acted by Canada and the other present British 
colonies. 

Colon ial Office 

In the English government, this is the de
partment of state through whiCh the sovereign 
appoints colonial governors, etc.,  and com
municates with them. Until the year 1854, 
the secretary for the colonies was also secre
tary for war. 

§ 114. But it also means connivance or con- COLO R. An appearance, semblance, o.r sim
spiracy in initiating or prosecuting the suit, ulacrum, as distinguished from that which 
as where there is a co.mpact for mutual aid is real. A prima facie or apparent right. 
in carrying it through to a decree. Beard Hence, a deceptive appearance ; a plausible, 
v. Beard, 65 Cal. 354, 4 P. 229 ; Pohlman v. assumed exterior; concealing a lack of real
Pohlman, 60 N. J. Eq. 28, 46 Atl. 658 ;  Dray- ity ; a disguise o.r pretext. RailrQad Co. v. 
ton v. Drayton, 54 N. J. Eq. 298, 38 A. 25 ;  Allfree, 64 Io.wa, 500, 20 N. W. 779 ; Berks 
Harne v. Harne, 141 Md. 123, 118 A. 122, 123 ; Co.un.ty v. Railro.ad Co., 167 Pa. 102, 31 Atl. 
Stewart v. Stewart, 93 N. J. Eq. 1, 114 A. 851, 474 ; Broughton v. Haywood, 61 N. O. 383 ;  
852 ; McCauley v. McOauley, 88 N. J. Eq. 392, Wilt v. Bueter, 186 Ind. 98, 111 N .  E .  926, 929. 
103 A. 20, 23 ; Underwood v. Underwood, 50 In pleading. Ground of actio.n admitted 
App. D. C. 323, 271 F. 553, 555. to. subsist in the opposite party by the plead-

A
'
secret co.mbination, co.nspiracy, o.r co.ncert ing of o.ne of the parties to an action, which 

of action between two or mo.re persons for . is . �o. set o.ut as to. be apparently valid, but 
fraudulent o.r deceitful purpose. W. E� Bo.wen which is in reality legally insufficient. 
Impro.vement Co.. v. Van Hafften, 209 Mo. This was a term o.f the ancient rheto.ri
App. 629, 238 S. W. 147, 149 ; �indstrom v. cians, and early adopted into,the language of 
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pleading. It was an apparent or fJrima facie 
right ; and the meaning of the rule that 
pleadings in confession and avoidance should 
give color was that they should confess the 
matter adversely alleged, to such an extent, 
at least, as to admit some apparent right in 
the opposite party, which required to be en
countered and avoided by the allegation of 
new matter. Color was either express, i. e. , 
inserted in the pleading, or implied, which 
was naturally inherent in the structure of 
the pleading. Steph. PI. 233 ; Merten v. 
Bank, 5 Ok!. 585, 49 P. 913. 

The word also means the dark color of the 
skin showing the presenee of negro blood ; 
and hence it is equivalent to African de
scent or parentage. Johnson v. Board of Ed
ucation of Wilson County, 166 N. C. 468, 82 
S. E. 832, 834, L. R. A. 1915A, 828. 

COLOR OF AUTH ORITY. That semblance 
or presumption of authority sustaining the 
acts of a public officer which is derived from 
his apparent title to the office or from a 
writ or other process in his hands apparently 
valid and regular. State v. Oates, 86 Wis. 
634, 57 N. W. 296, 39 Am. St. Rep. 912 ; Wyatt 
v. Monroe, 27 Tex. 268. 

COLOR OF LAW. The appearance or sem
blance, without the suhstance, of legal right. 
McCain v. Des Moines, 174 U. S. 168, 19 S. Ct. 
644, 43 L. Ed. 936 ; Wilt v. Bueter, 186 Ind. 
98, 111 N. E. 926, 929 ; 'Wright v. Phelps, 89 
Vt. 107, 94 A. 294, 295 ; State v. Brachler, 185 
'Vis. 599, 202 N. W. 144, 148. 

COLO R O F  O FF I,CE. An act unjustly done 
by the countenance of an office, being ground
ed upon corruption, to which the office is as 
a shadow and color. Plow. 64. 

A claim or assumption of right to do an 
act by virtue of an office, made by a person 
who is legally destitute of any such right. 
Feller v. Gates. 40 Or. 543, 67 P. 416, 56 L. 
R. A. 630, 91 Am. St. Rep. 492 ; State v. 
Fowler, 88 Md. 601, 42 A. 201, 42 L. R. A. 
849, 71 Am. St. Rep. 452 ; Bishop v. McGillis, 
80 Wis. 575, 50 N. W. 779, 27 Am. St. Rep. 
63 ;  Decker v . •  Judson, 16 N. Y. 439 ; Mason 
v. Crabtree, 71 Ala. 481 ; Morton v. Campbell, 
37 Barb. (N. Y.) 181 ; Luther v. Banks, 111 
Ga. 374, 36 S. E. 826 ; People v. Schuyler, 
4 N. Y. 187 ; Fidelity & Deposit Co. of Mary
land v. Smith, 35 Ga. App. 744, 134 S. E. 801, 
802 ; Mobile County v. Williams, 180 Ala. 639, 
61 So. 963, 967. See Colore Officii. 

The phrase implies, we think, some official power 
vested in the actor,-he must be at least officer de 

facto. We do not understand that an act of a mere 
pretender to an office, or false personator of an 
officer, is said to be done by color of office. And it 
implies an illegal claim of authority, by virtue of 
the otfice, to do the act or thing in question. Bur
raIl v. Acker, 23 Wend. (N. Y.) 606, 35 Am. Dec. 582. 

COLOR OF T I T LE. The appearance, sem
blance, or simulacrum of title. Any fact, ex
traneous to the ad or mere will of the claim-
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ant, which has the appearance, on its face, 
of supporting his claim of a present title to 
land, but which, for some defect, in reality 
falls short of establishing it. Wright v. Mat
tison, 18 How. 56, 15 L. Ed. 280 ; Cameron v. 
U. S., 148 U. S. 301, 13 S. Ct. 595, 37 L. Ed. 
459 ; Saltmarsh v. Crommelin, 24 Ala. 352 ; 
It has heen termed "apparent right." Fear v. 
Barwise, 93 Kan. 131, 143 P. 505, 507. 

Anything in writing purporting to convey title to 
the land, which defines the extent of the claim, it 
being immaterial how defective or imperfeot the 
writing may be, so that it is a sign, semblance, Gr 
color of title. Veal v. Robinson, 70 Ga. 809 ; Mul
lan's Adm'r v. Carper, 37 W. Va. 215, 16 S. E. 527 ; 

Theisen v. Qualley, 42 S. D. 367, 175 N. W. 556, 557. 
A title that is imperfect, but not so obviously so 
that it would be apparent to one not skilled in the 
law. Williamson v. Tison, 99 Ga. 792, 26 S. E. 766 ; 
Head v. Phillips, 70 Ark. 432, 68 S. W. 878 ; Bloom 
v. Straus, 70 Ark. 483, 69 S. W. 549, 72 S. W. 563 ; 
Ipock v. Gaskins, 161 N. C. 673, 77 S. E:. 843, 847. 

A writing upon its face professing to pass title 
but which does not, either through want of title in 

the grantor or a defective mode of conveyance. 
Philbin v. Carr, 75 Ind. App. 560, 129 N. E. 19, 24 ; 
Alsworth v. Richmond Cedar Works, 89 S. E. 1008, 
1010, 172 N. C. 17 ; Morgan v. Kankey, 133 Ark. 599, 
202 S. W. 844, 841i ; Powers v. Malavazos, 25 Ohio 
App. 450, 158 N. E. 654, 655. 

That which the law considers pri1na fa,me a good 
title, but which, by reason o-f some defect, not ap
pearing on its face, does not in fact amount to title. 
An absolute nullity, as a void deed, judgment, etc., 
will not constitute color of title. Bernal v. Gleim, 
33 Cal. 668 ; Causey v. White, 143 Ga. 7, 84 S.  E. 58 ;  
Stearns Coal & Lumber Co. v. Boyatt, 168 Ky. 111, 
181 S. W. 962, 964 ; Dussart v. M. Abdo Mercantile 
Co., 57 Colo. 423, 140 P. 806, 808. That which is title 
in appearance but not in reality. Fitschen Bros. 
Commercial Co. v. Noyes' IDstate, 76 Mont. 175, 246 
P. 773, 779 ; Grossman v. Yip Wing, 62 Cal. App. 
121, 216 P. 634, 637 ; Seals v. Seals, 165 N. C. 409, 81 
S. , E .  613, 614, Ann. Cas. 1915D, 134. 

"Any instrument having a grantor and grantee, 
and containing a descriptio-n of the lands intended 
to be conveyed, and apt words for their conveyance, 
gives cO'lor of title to' the lands described. Such an 
instrument purports to be a conveyance of the ti
tle, and because it does not, for some reasO'n, have 

that effect, it passes only color or the semblance of 
a title." Brooks v. Bruyn, 35 Ill. 392. 

Color of title and "claim of right" or "claim of 
title" are not synonymous. Herbert v. Hanrick, 16 
Ala. 581 : Allen v. Mansfield, 108 Mo. 343, 18 S. W. 

901. To constitute color of title, there must be a 
paper title ; but claim of title may rest whO'lly in 
parol. Goulding v. Shonquist, 159 Iowa, 647, 141 N. 

W. 24, 25. And see Wells v. Wells, 262 Ill. 320, 104 
N. E. 649, 652 ; Sandoval v. Perez, 26 N. M. 280, 191 
P. 467. 

COLORABLE. That which has or gives col
or. That which is in appearance only, and 
not in reality, what it purports to be. Coun
terfeit, feigned, having the appearaIlJCe of 
truth. Ellis v. Jones, 73 Colo. 516, 216 P. 
257, 258. 

COLORABLE A LT ERAT I O N.  One which 
makes no real or substantial change, but is 
introduced only as a subterfuge or means of 
evading the patent or copyright law. 
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COLORABLE CAUSE OR I NVOCATI ON OF COL.P I CES. Young poles, which, being cut 
J URISDI CTION. With reference to actions ' down, are made levers or lifters. Blount. 
for malicious prosecution, a "colorable cause 
or invocation of jurisdiction" means that a 
person, apparently qualified, has appeared 
before a justice and mad.e a complaint under 
oath and in writing, stating some facts which 
in connection with other facts constitute a 
criminal offense or bear a similitude thereto. 
Hotel Supply Co. v. Reid, 16 Ala. App. 563, 
80 So. 137, 138. 

COLORAB·LE C LA I M .  In bankruptcy law, a 
claim made by one holding the property as 
an agent or bailee of the bankrupt ; a claim 
in which as a matter of law, there is no ad� 
verseness. In re Blum (0. C. A.) 202 F. 883, 
884 ; In re Western Rope & Mfg. Co. (C. C. A.) 
298 F. 926, 927. 

COLPI NOACH. In old Scotch law . .A. young 
beast or cow, of the age of one or two years ; 
in later times called a "cowdash." 

CO LT. An animal of the horse species, 
whether male or female, not more than four 
years old. Russ. & R. 416 ; Mallory v. Berry, 
16 Kan. 295 ; Pullen v. State, 11 Tex. App. 
91. 

COM. An abbreviation for "company," ex
actly equivalent to "Go." Keith v. Sturges, 
51 Ill. 142. 

COM BA RONES. In old English law. Fellow
barons ; fellow-citizens ;-the citizens or 
freemen of the Cinque Ports being anciently 
called "barons ;" the term "combarones" is 
used in this sense in a grant of Henry III. 
to the barons of the port of Fevresham. 
Cowell. 

COLORABLE I M ITATI ON.. In the law of 
trad�marks, this phrase denotes such a close 
or ingenious imitation as to be calculated to 
deceive ordinary persons. 

COM BAT. A forcible encounter between two 

COLORABLE PLEA D I N G. The practice of or more persons ; a battle ; a duel. Trial by 
battle. giving coZor in pleading. 

COLO RABLE T RANSACT I ON.  One present� 
ing an appearance which does not correspond 
with the reality, and, ordinarily, an appear� 
ance intended to conceal or to deceive. Os
born v. Osborn, 102 Kan. 890, 172 P. 23, 24. 

C OLORE OFF I C I I .  Lat. By color of office. 

Acts done "virtute officii". are those within the 
authority of the officer, whell properly performed, 
but which are performed improperly ; acts dono 
"colore officii" are those which are entirely outsido 
or beyond the authority conferred by the office. 
Haffner v. United States Fidelity & Guaranty Co., 
207 P. 716, 717, 35 Idaho, 517 ; Federal Reserve Bank 
of San Franciseo v. Smith, 244 P. 1102, 1104, 42 Ida
hO, 224. 

CO LO RED. By common usage in America, 
this term, in such phrases as "colored per
sons," "the colored race," "colored men," 
and the like, is used to designate negroes or 
persons of the African race, including all 
persons of mixed blood descended from negro 
ancestry. Van Camp v. Board of Education, 
9 Ohio St. 411 ; U. S. v. La Coste, 26 Fed. 
Cas. 829 ; Jones v. Com., 80 Va. 542 ; Hem 
v. Bridault, 37 Miss. 222 ; State v. Chavers, 
50 N. C. 15 ; Johnson v. Norwich, 29 Conn. 
407 ; Collins v. Oklahoma State Hospital, 76 
Okl. 229, · 184 P. 946, 949, 7 A. L. R. 895. 

But where a state Constitution provided for sep
arate schools for the white and colored races, the 
term "white race" was held to be limited to the 
Caucasian race, and the te�' 

"colored races" to 
embrace all other raee� Rice v. Gong Lum, 139 

Miss. 780, 104 So. 105, 107. 
It ·has also .been held that there Is no legal tech

nical signification to the phrase "colored person" 
which the courts are bound judicially to know. 

paueka 'Y. DaUB, 31 Tez. '1'-

M utual Combat 

One into which both the parties enter will� 
ingly or voluntarily ; it implies a common in� 
tent to fight, but not necessarily an exchange 
of blows. Aldrige v. State, 59 Miss. 250 ; 
Tate v. State, 46 Ga. 158 ; State v. Moss, 24 
N. M. 59, 172 P. 199 ; Findley v. State, 125 
Ga. 583, 54 S. E. 106. 

COM BATERR:JE. A valley or piece of low 
ground between two hills. Kennett, Gloss. 

COM B E. A small or narrow valley. 

CO.M B I NAT I O N. A conspiracy, or confeder
ation of men for unlawful or violent deeds. 
See Deupree v. Thornton, 97 Neb. 812, 151 
N. W. 305, 307, L. R. A. 1917C, 65. 

In patent law, a union of different elements. 
A patent may be taken out for a new combi� 
nation of existing machines. Stevenson Co. v. 
McFassell, 90 F. 707, 33 C. C. A. 24.9 ; Moore v. 
Schaw (C. C.) 118 F. 602 ; Moody v. Fiske, 2 
Mas. 112, Fed. Cas. No. 9,745. 

As applied to patent law, when the elements are 
so united that by their reciprocal influence upon 
each other, or their joint action on their common 
object,. they perform additional functions and ac
complish additional results, the union is a true 
"combination." Benjamin Menu Card Co. v. Rand, 
McNally & Co. (C. C.) 210 F. 285, 287. 

The distinction between a " combination" and an 
"aggregation" lies in the presence or absence of 
mutuality of action ; a "oombination" essentially 
requiring that there be some joint operation per
formed by its elements, producing a result due to 
their joint and cooperating action, while in an "ag
gregation" there is a mere adding together of sep
arate contributions, each operating .  independently 
of the other. Ball v. Coker (C. C. A.) 210 F. 278, 

282 ; Bryant Electric Co. 'Y. Harvey Hubbell. Inc. 
(C . .  C. A.) 267 F. 572, 573 : Mead Morrision Mfg. Co. 

'Y. Exeter Mach. Works' (D. C.) 215 F. 731. 
BL.LA,v DlCT.(3D ED.) 
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COM B I NATI ON I N  RE.8TRAI N.T OF T RA D E. or demurrer ; and of its two verbs the for
A trust, pool, or other association of two or mer signifies that he appears in court, the 
more individuals or corporations having for latter that he defends the action. 

COM FO RT. Benefit, consolation, content
ment, ease, enjoyment, happiness, pleasure, 
or satisfaction. National Surety Co. v. Jar
rett, 95 W. Va. 420, 121 S. E. 291. 

its object to monopolize the manufacture or 
traffic in a particular commodity, to regulate . 
or control the output, restrict the sale, estab
lish and maintain the price, stifle or exclude 
competition, or otherwise to interfere with the 
normal course of trade under conditions of 
free competition. Northern Securities Co. v. COM I N US. Lat. Immediately ; hand-to-

U. S., 193 U. S. 197, 24 S. Ct. 436, 48 L. Ed. hand ; in personal contact. 

679 ;  U. S. v. Knight Co., 156 U. S. 1, 15 S. Ct. 
249, 39 L. Ed. 325 ; Texas Brewing Co. v. 
Templeman, 90 Tex. 277, 38 S. W. 27 ; U. S. 
v. Patterson (C. C.) 55 F. 605 ; State v. Con
tinental Tobaoco Co., 177 Mo. 1, 75 S. W. 737. 

COM BI NED C ARBON. As used in the metal
lurgy of iron and steel, carbon in union with 
some one .or more metallic constituents in . the 
iron alloy. Pittsburgh Iron & Steel Found
ries Co. v. Seaman-Sleeth Co. (0. O. A.) 248 
F. 705, 707. 

COM B I NG WOO L. A long-stapled wool, usu
ally combed, employed in the manufacture 
of worsteds. Stone & Downer Co. v. U. S., 
12 Ct. Cust. App. 62, 63 ; U. S. v. Stone & 
Downer Co., 12 Ct. Cust. App. 557. See 
Clothing Wool. 

COMBUST I BLE. Capable of ' undergoing 
combustion ; apt to catch fire ; inflammable. 
Hebrlee v. Hawley, 112 Kan. 398, 211 P. 129, 
131 ; Commonwealth v. Slocomb, 260 Mass. 
288, 157 N. E. 350, 352. 

COMBUST IO .  Burning. In old English law. 
The punishment inflicted upon apostates. 

COM BUST I O  DOMOR.UM. Houseburning ; 
arson. 4 Bl. Comm. 272. 

COM BUST I O  PECU N IJE. Burning of mon
ey ; the ancient method of testing mixed and 
corrupt money, paid into the exchequer, by 
melting it down. 

COME. To present oneself ; to almear in 
court. In modern practice, though such pres
ence may be constructive only, the word is 
still used to indicate participation in the 
proceedings. Thus, a pleading may begin, 
"Now corne8 the defendant," etc. In case of 
a default, the technical language of the rec
ord is that the party "come8 not, but makes 
default." Horner v. O'Laughlin, 29 Md. 472. 
See, also, Melfi v. Barney (R. 1.) i21 A. 67, 68. 

COMES, '/). A word used in a pleading to 
indicate the defendant's presence in court. 
See Come. 

COM ES, n. Lat. A follower, companion, or 
attendant ; a count or earl. 

COMES AND DEFENDS. This phrase, an
ciently used in the language of pleading, and 
still surviving in some jurisdictions, occurs 
at the commencement of a defendant's plea 

COM IT AS. Lat. Courtesy ; civility ; '  com
ity. An indulgence or favor granted another 
nation, as a mere matter of indulgence, with
out any claim of right made. Oomitas inter 
communitates,. or comitas inter gentes ,. com
ity between · communities or nations ; comity 
of nations. 2 Kent, Comm. 457. 

COM I TATU COM M I SSO. A writ or commis
sion, whereby a sheriff is authorized to enter 
upon the charges of a county. Reg. Orig. 295. 

COM I TATU ET CASTRO COMM ISSO. A 
writ by which the charge of a county; to
gether with the keeping of a castle, is com
mitted to the sheriff. 

C O M I TATUS. In old English law. A coun
ty or shire ; the body of a county. The ter
ritorial jurisdiction of a come8, i. e., count 
or earl. 1 .  Bla. Comm. 116. An earldom. 1 
Ld. Raym. 13. The county court, a court of 
great antiquity and of great dignity in early 
times. 1 Spence, Eq. JUl'. 42, '66. Also, the 
retinue or train of a prince or high govern
mental official. Spelman. The retinue which 
accompanied a Roman proconsul to his prov
ince. Du Cange. The personal following of 

. professional warriors. Taylor, Jurispr. 216. 

C O M I TES. Counts or earls. Attendants or 
followers. Persons composing the retinue of 
a high functionary. 

Persons who are attached to the suite of a 
public minister. As to their privileges, see 
Respublica v. De Longchamps, 1 Dall. (Pa.) 
117, 1 L. Ed. 59 ; U. S. v. Benner, Baldw. 
240, Fed. Cas. No. 14,568. 

C O M I TES PALEYS. Counts or earls pala
tine ; those who had the government of a 
county palatine. 

CO M I T I A. In Roman law. An assembly, ei
ther (1) of the Roman curire, in which case 
it was called the "comitia auriata vel calata" ,. 
or (2) of the Roman centuries, in which case 
it was called the "comitia centuriata" (called 
also oomitia majora) ; or (3) of the Roman 
tribes, in which case it was called ' 

the "co
mitia tributa·." Only patricians were mem
bers of the first comitia, and only plebians 
of the last ; but the conwtia centuriata. com
prised the entire populace, patricians · and 
plebians both, and was the great legislative 
assembly passing the lege8, properly so called, 
as the senate passed the 8ena.tu8 consuUa, 
and the comiti� trib1i.ta passed the plebiscita. 
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Under the Lem Hortensia, 287 B. C., the of nations (comitas gentium) is that body of 
plebisoitum acquired the force of a lem. rules which states observe towards one an
Brown. other from courtesy or mutual convenience, 

although they do not form part of interna
C O M I T I SSA. In old English law. A count- tiona I law. Holtz. Ene. s. 'V. Hilton v. Guyot, 
ess ; an earl's wife. 159 U. S. 113, 16 S. Ct. 139, 40 L. Ed. 95 ; 

C O M I T I VA. In old English law. The dig- Fisher v. Fielding, 67 Conn. 91, 34 A. 714, 32 

nity and office of a comes (count or. earl) ; L. R. A. 236, 52 Am. �t. Rep. 270 ; People 

the same with what was afterwards called v. Martin. 1'15 N. Y. 315, 67 N. E. 589, 96 Am. 

"comitatus." St. Rep. 628 ; People v. Rushworth. 294 Ill. 

Also a companion or fellow-traveler ; a 455, 128 N. E'. 555, 558 ;  Second Russian Ins. 

troop' or company of robbers. Jacob. Co. v. Miller (C. C. A.) 207 F. 404, 409. 

COM I TY. Courtesy ; complaisance ; re
spect ; a will ingnE'ss to grant a pri vi1E'ge, not 
as a matter of right, but out of defe.·ence 
and goon will. Dow v. Lillie, 26 N. D. 512, 
144 N. W. 1 M2, 1088, L. R. A. 1 91 5D. 754 : 
Woodard v. Bush, 282 Mo. 163, 220 S. W. 839, 
842. 

The practice by which one court follows the 
decision of another court on a like question, 
though not bound by the law of precedents 
to do so. Herron v. Passailaigue, 92 Fla. 818, 
110 So. 539, 542. 

Comity is not a rule or law, but one or practice, 
convenience and expediency. It is something more 
than mere courtesy, which implies only deference 
to the opinion of others, since it bas a substan
tial value in securing uniformity of decision, and 
discouraging repeated litigation of the same ques
tion. But its obligation is not imperative. Comity 
persuades ; but it does not command. It declares 
not how a case shall be decided, but how it may 
with propriety be decided. Mast, Foos & Co. v. 
Mfg. Co., 177 U. S. 485, 488, 20 S. Ct. 708, 44 L. Ed. 
856 ; National Electric Signaling Co. v. Telefunk
en Wireless Telegraph Co. of United States (C. C. 
A..) 221 F. 629, 632 ; Lauer v. Freudenthal, 96 Wash. 
394, 165 P. 98, 99. 

"Comity" is a doctrine founded in necessity, mean

ing the rule under which one authority gives way 
to another, and has no application where what is 
done by one court is with concurrence of the other. 
It answers with courts and cabinets, in law and 

diplomacy, substantially the same purpose which 
persona.! courtesies serve in the social r'elations. 
U. S. v. Marrin (D. C.) 227 F. 314, 317. 

Comity of Nations 

The most appropriate phrase to express 
the true foundation and extent of the obliga
tion of the laws of one nation within the 
territories of another. It is derived altogeth
er from the voluntary consent of the latter ; 
and it is inadmissible when it is contrary 
to its known policy, or prejudicial to its in
terests. In the silence of any positive rule 
affirming or denying or restraining the oper
ation of foreign laws, courts of justice pre
sume the ' 

tacit adoption of them by their 
own government, unless repugnant to its pole . 
icy, or prejudicial to its interests. It is not 
the comity of the courts, but the comity of 
the nation, which is administered and ascer
tained in the same way, and guided by the 
same reasoning, by which all other principles 
of the municipal law are ascertained and 
guided. Story, Confl. Laws, § 38. The comity 

"The use of the wo·rd 'comity' as expressing the 
basis of jurisdiction has been ,criticized. It is, how
ever, a mere question of definition. The principles 
lying behind the word are recognized. • • • The 
truth remains that jurisdiction depends upo,n the 
law of the forum, and this law in turn depends up
on the public policy disclosed by the acts and dec
larations of the political departments of the gov
ernment. " Russian Socialist Federated Soviet Re
public v. Cibrario, 235 N. Y. 255, 139 N. E. 2&9, 260. 

Judicial Comity 

The principle in accordance with which the 
courts of one state or jurisdiction will give 
effect to the laws and judicial decisions of 
another, not as a matter of obligation, but out 
of deference and respect. Franzen v. Zim
mer, 90 Hun, 103 , 35 N. Y. S. 612 ;  Stowe v. 
Bank (C. C.) 92 F. 96 ; Mast v. Mfg. Co., 177 
U. S. 485, 20 S. Ct. 708, 44 L. Ed. 856 ;  Conk
lin v. Shipbuilding Co. (C. C.) 123 F. 916 ; 
Franklin Sugar Refining Co. v. William D. 
Mullen Co. (D. C.) 7 F.(2d) 470, 473 ; Frey 
v. Nielson, 99 N. J. Eq. 135, 132 A. 765, 766 ; 
Strawn Mercantile Co. v. First Nat. Bank 
(Tex. Civ. App.) 279 S. W. 473, 474. 

There is no statute or common-law rule by which 
one court is bound to abide by the decisions of an
other court of equal rank. It does so simply for 
what may be called comity among judges. There is 
no common law or statutory rule to oblige a court 
to bow to its own decisions ; it does so on the 
ground of judicial comity. (1884) 9 P. D. 98, per 
Brett, M. R. 

Of such a use or the word, however, Dicey says : 
"'The term 'comity' * * * is open to the charge 
of implying that the judge, when he applies foreign 

law to a particular case, does so as a matter of ca
price or favor." 

COM MA. A point used to mark the smallest 
structural divisions of a sentence, or a 
rhetorical punctuation mark indicating the 
slightest possible separation in ideas or con
struction. Travelers' Ins. Co. v. ' Pomerantz, 
207 N. Y. S. 81, 86, 124 Misc. 250. 

COMMAN D. An order, imperative direction, 
or behest. State v. Mann, 2 N. C. 4 ;  Barney 
v. Hayes, 11 Mont. 571 , 29 P. 282, 28 Am. St. 
Rep. 495. As applied to a fortress, "com
mand" means actual control of the garrison 
for military purposes. As applied to a ship, 
it means actual control of the crew for 
nautical purposes. Hamilton v. U. S. (C. 
0. At) 268 F. 15, 19. 
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The term "instance," as used with reference to 
doing an act at one's instance, does not imply the 
same degree of obligation to obey as does "c'om
mand." Feore v. Trammel, 104 So. 808; 813, 213 Ala. 
293. 

COMMANDEM ENT. In French law. A writ 
served by the htti-8sier pursuant to a judg
ment or to an executory notarial deed. Its 
object is to give notice to the debtor that if 
he does not pay the sum to which he has been 
condemned by the judgment, or which he 
engaged to pay by the notarial deed, his prop
erty will be seized and sold. Arg. Fr. Merc. 
Law, 550. 

COMMANDER I N  C H I EF. By article 2, § 2, 
of the constitution it is declared that the 
president shall be commander in chief of the 
army and navy of the United States. The 
term implies supreme control of military 
operations during the progress of a war, not 
only on the side of strategy and tactics, but 
also in reference to the political and inter
national aspects of the war. See Fleming v. 
Page, 9 How. 603, 13 L. Ed. 276 ; Prize 
Cases, 2 Black, 635, 17 L. Ed. 459 ; Swaim 
v. U. S., 28 Ct. C1. 173. 

COMMANDERY. In old English law. A 
manor or chief messuage with lands and tene
ments thereto appertaining, which belonged 
to the priory of St. John of Jerusalem, in 
England ; he who had the government of such 
a manor or house was styled the "command
er," who could not dispose of it, but to the 
use of the priory, only taking thence his own 
sustenance, according to his degree. The 
manors and lands belonging to the priory of 
St. John of Jerusalem were given to Henry 
the Eighth by 32 Hen. VIII. c. 20, about the 
time of the dissolution of abbeys and monas
teries ; so that the name only of command
eries remains, the power being long since 
extinct. Wharton. , 

COMMAN D ITA I R ES. Special partners ; 
partners en cOffl,rrumdite. See Commandite. 

COMMAN D I TE. In French law. A partner
ship in which some furnish money, and others 
furnish their skill and labor in place of capi
tal. 

A special or limited partnership, where the 
contract is between one or more persons who 
are general partners, and j ointly and several
ly responsible, and one or more obher persons 
who merely furnish a particular fund or cap
ital stock, and thence are called "commandi-
taires," or "commenditaires," O'r "partners en 
com,mundite ;" the business being carried on 
under the social name or firm of the general 
partners only, composed of the names of the 
general or complementary partners, the part
ners in commandite being liable to' losses only 
to the extent of the funds or capital furnished 
by them. Story, Partn. § 78 ; 3 Kent, Comm. 
34. The term includes a partnership con
taining dormant - rather than special partners. 
Story, Partn. § 109. 

COMMENCEMENT OF A DBCLARATION 

COMMANDMENT. 

In Practice 

An authoritative order of a judge or mag
isterial officer. 

I n  Criminal Law 

1.lbe act or O'ffense of one who commabds 
another to trangress the law, or do anything 
contrary to law, as theft, murder, or the like. 
Particularly applied to the act of an accessary 
before the fact. in inciting, procuring, setting 
on, or stirring up another to do the fact or 
act. 2 Inst. 182. 

CO M MARC H I  O. A boundary ; the confines 
of land. 

COMMENCE. To perform the first act of; 
Terry v. Texas Co. (Tex. Cjv. App.) 228 S. W. 
1019, 10.20.. To institute. State v. Murphy, 
120. Kan. 350, 243 P. 288, 289. 

To commence an action or suit Is to de
mand something by the institution of process 
in a court of justice. Co hens v. Virginia, 6 
Wheat. 408, 5 L. Ed. 257. To "bring" a suit 
is an equivalent term ; an action is "com
menced" when it is "brought," and vice ver
sa. G oldenberg v. Murphy, lOS U. S. 162, 2, 
S. Ct. 388, 27 L. Ed. 686 ; Hannaman v. Gor
don (Tex. Com. App.) 261 S. W. 1000, 1007. 

An action is "commenced" within the meaning 
of the statute of limitations as soon as the sum
mons is signed and sealed in good faith, for the 
purpose of immediate service, and that purpose is 
not afterwards abando'ned. Wilson v. Clear, 85 N. 
J. Law, 474, 89 A. 1031. See, also, J. - Gushing Co. v. 
Brooklyn Trust Co., 235 Mass. 171, 126 N. E. 429. 

Compare Glenn v. · Payne, 153 Tenn. 240, 280 S. W. 
1019, 1021. 

A suit in equity is not commenced until the issu
ance of a subprena followed by a bona fide effort 
to serve it. U. S. v. Scheurman (D. C.) 218 F. 915, 
919. 

To commence dJriUing operation8 within 
the meaning of an oil and gas lease has refe'r
ence to the first movement of the drill in pene
trating the ground. Solberg v. Sunburst Oil 
& Gas Co., 73 Mont. 94, 235 P. 761, 763. But 
see Terry v. Texas Co. (Tex. Civ. App.) 228 S. 
W. 1019, holding that a lessee, by placing 
timbers for the erection of a derriek, together 
with machinery, including a boiler, on the 
ground where an oil well was to be drilled, 
complied with a provision requiring him to 
"commence to drill." But compare Lauder
dale Power Co. v. Perry, 202 Ala. 394, 80. So. 
476, 480. 

C O M M ENCEM ENT O F  A D ECLARATI O N. 
1.lbat part of the declaration which follows the 
venue and precedes the circumstantial state
ment of ,the cause of action. 

It formerly contained" a statemant of the names 
of the parties, and the character in which they sue 
or are sued, if any other than their natural ca':' 
pacity ; of the mode in which the defendant had 
been brought into court, and a brief statement of 
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the form of action. In modern practice, however, 
in most cases, it conta,ins little else than the names 
and character of the parties. 

COMMEN DA. 
In French Law 

The delivery of a benefice to one who can
not !hold the legal title, to keep and manage. 
it for a time limited and render an account of 
the proceeds. Guyot, Rep. Dniv. 

I n Mercantile Law 

An association in which the management 
of the property was intrusted to individuals. 
Troub. Lim. Partn. c. 3, § 27. 

Com menda est facultas reoipiendli ert retinend,i 
b.eneficiu rn  contra j us positivum it supremi po,· 
testate. Moore, 905. A commendam is the 
power of receivlng and retaining a benefice 
contrary to positive law, by supreme author
ity. 

COMMEN DAM. 

In Eooleslastical Law 

The appointment of a suitable clerk to hold 
a void or vacant benefice or churCh living un
til a regular pastor be appointed. Hob. 144 ; 
Latch, 236. 

I n  Commeroial Law 

A , species of limited partnership. The lim
ited 

'
partnership (or Societe en commandite) 

of the French law has been introduced into 
the Oode of Louisiana under the title of 
"Partnership in Oomrnendiam." Oivil Code 
La. art. 2810 (Oiv. Code, art. 2839). See Mitch
ell, in 3 Sel. Essays, Anglo-Amer. L. H. 183 ; 
Commandite ; Societe. 

COM M EN DAT I O. In the civil law. Com
mendation, praise, or recommendation, as in 
the maxim "simplex commendatio non obli
gat," meaning that mere recommendation or 
praise of an article by the seller of it does 
not amount to a warranty of its qualities. 2 
Kent, Comm. 485. 

COMM ENDAT I ON.  In feudal law. The act 
by which an owner of alodial land placed him
self and his , land under the P1"otection of a 
lord, so as to constitute himself his vassal or 
feudal tenant. 

COMMENDATORS. Secular persons upon 
whom ecclesiastical benefices were bestowed, 
as in Scotland ; called so because the benefices 
were commended and intrusted to their su
pervision. They are merely trustees. 

C O M M EN D ATORY. He who holds a church 
living or preferment in commendam. 

COM M EN DATORY LETTERS. In ecclesias
tical law. Such as are written by one bilShop 
to another on behalf of any of the clergy, or 
others of his diocese traveling thither, that 
the1' may be received among the faithful, or 
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that the clerk may be promoted, or necessaries 
administered to others, etc. Wharton. 

COMMEN DATUS. In feudal law. One who 
intrusts himself to the protection of another. 
Spelman. A person who, by voluntary hom
age, put himself under the protection of a 
superior lord. Oowell. 

COMM ENT. The expression of the judgment 
passed upon certain alleged facts by a per
son who has applied his mind to them, and 
who while so commenting assumes that such 
allegations of fact are true. The assertion 
of a fact is not a "comment." Sherman v. 
International Publications, 212 N. Y. S. 478, 
484, 214 App. Div. 437. See Smith v. State, 
106 Tex. Or. R. 586, 294 S. W. 221, 222 ; Horn 
v. State, 106 Tex. Cr. R. 190, 292 S. W. 227, 
228. 

COMM ERCE. The exchange of goods, produc
tions, or property of any kind. Jeu Jo Wan 
v. Nagle (0. O. A.) 9 F.(2d) 309, 310. 

Intercourse by way of trade and traffic be
tween ' different peoples or states and the 
citizens or inhabitants thereof, including not 
only the purchase, sale, and exchange of com
modities, but also the instrumentalities and 
agencies by Which it is promoted and the 
means and appliances by which it is carried 
on, and the transportation of persons as well 
as of goods, bouh by land and by sea. Bren
nan v. Titusville, 153 U. S. 289, 14 S. Ot. 829, 
38 L. Ed. 719 ; Railroad 00. v. Fuller, 17 Wall 
568, 21 L. Ed. 710 ; Winder v. Oaldwell, 14 
How. 444., 14 L. Ed. 487 ; Oooley v. Board of 
Wardens, 12 How. 299, 13 L. Ed. 996 ; Trade
Mark Cases, 100 D. S. 96, 25 L. Ed. 550 ; Gib
bons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23 ;  Brown 
v. Maryland, 12 Wheat. 448, 6 L. Ed. 678 ; 
Bowman v. Railroad, 125 U. S. 465, 8 S. Ct. 
689, 31 L. Ed. 700 ; Leisy v. Hardin, 135 U. 
S. 100, 10 S. Ot. 681, 34 L. Ed. 128 ; Mobile 
County v. Kimball, 102 U. S. 691, 26 L. Ed. 
238 ; Oorfield v. Coryell, 6 Fed. Cas. 546 ; 
Fuller v. Railroad Co., 31 Iowa, 207 ; Pas
senger Cases, 7 How. 401, 12 L. Ed. 702 ; Rob
bins v. Shelby Oounty Taxing Dist., 120 U. S. 
489, 7 S. Ot. 592, 30 L. Ed. 694 ; Arnold v. 
Yanders, 56 OhiQ St. 417, 47 N. E. 50, 60 Am. 
St. Rep. 753 ; Fry v. State, 63 Ind. 562, 30 
Am. Rep. 238 ; Webb v. Dunn, 18 Fla. 724 ; 
Gilman v. Philadelphia, 3 Wall. 724, 18 L. 
Ed. 96 ; Hoke v. United States, 227 U. S. 308, 
33 S. Ct. 281, 283, 57 L. Ed. 523, 43 L. R. A. 
(N. S.) 906, Ann. Oas. 1913E, 905. 

" Commerce" is not traffic alooe, but is intercourse 
between nations and parts of nations in all its 
branches. Blumenstock Bros. Advertising Agency 
v. Curtis Pub. Co., 40 S. Ct. 385, 387, 252 U. S. 436, 64 

L. Ed. 649. 
The words "commerce" and "trade" are often used 

interchangeably ; but, strictly speaking. commerce 
relates to intercourse or dealings with foreign na.· 
tions, states, or political communities, while trade 
denotes business intercourse or mutual traffic with
in the limits of a state or nation, or the buying, 
selling, and exchanging of a.rticles between mem- . 
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bers of the same community. See Hooker v. VaD'! O. A.) 280 F. 511, 512 ; State v. Reed, 53 Mont. 
dewater, 4 Denio (N. Y.) 353, 47 Am. Dec. 258 ;  Ja- 292, 163 P. 477, 479, Ann. Cas. 1917E, 783. 
cob ; WhartoD. -And see Southern Pac. Co. v. State, 19 Ariz. 

-Com merce among the states. Transportation 
from one state to another, and also all com
mercial intercourse between the different 
states, and aU component parts of such in
tercourse. Dahnke-Walker Milling Co. v. 
Bondurant, 257 U. S. 28-2, 42 S. Ct. 106, 108, 
66 L. Ed. 239. 

-Commerce with foreign nations. Commerce 
between citizens of the United States and cit
izens or subjects of foreign governments ; 
commerce which, either immediately or at 
some stage of its progress, is extraterritorial. 
U. S. v. Holliday, 3 Wall. 409, 18 L. Ed. 182 ; 
Veazie v. Moor, 14 How. 573, 14 L. Ed. 545 ; 
Lord v. Steamship eo., 102 U. S. 544, 26 L. 
Ed. 224. The same as "foreign commerce," 
which see infra. 

-Co m merce with I ndian tribes. Commerce 
with individuals belonging to such tribes, in 
the nature of buying, selling, and exchanging 
commodities, without reference to the locality 
where carried on, though it be within the lim
its of a state. U. S. v. Holliday, 3 Wall. 407, 
18 L. Ed. 182 ; U. S. v. Gisna, 25 Fed. Cas. 
424. 

. 

-Do mestic com merce. Commerce Carried on 
wholly within the limits of the United States, 
as distinguished from foreign commerce. Al
so, commerce carried on within the limits of 
a Single state, as distinguished from inter
state commerce. Louisville & N. R. Co. v. 
Tennessee R. R. Com'n (0. C.) 19 Fed. 701. 

-Foreig·n commerce. Commerce or trade be
tween the United States and foreign countries. 
Com. v. Housatonic R. eo., 143 Mass. 264, 9 
N. E. 547 ; Foster v. New Orleans, 94 U. S. 
246, 24 L. Ed. 122. Tille term is sometimes 
applied to commerce between ports of two 
sister states not lying on the same coast, e. 
g., New York and San Francisco. 

-Internal com me rce. Such as is carried on be
tween individuals within the same state, or 
between different parts of the same state. Le
high Val. R. Co. v. Pennsylvania, 145 U. S. 
192, 12 S. Ct. 806, 36 L. Ed. 672 ; Steamboat 
Co. v. Livingstgn, 3 Cow. (N. Y.) 713. Now 
more commonly called "intrastate" commerce. 

-I nternational com merce. Commerce between 
states or nations entirely foreign to each 
other. LouiSville & N. R. Co. v. Tennessee R. 
R. Gom'n (0. C.) 19 F. 701. 

20, 165 P. 303, 306. 

COMMERCIA BELLI .  War contracts. Con· 
tracts between nations at war, or their sub
jects. 

Agreements entered into by belligerents, eI
ther in time of peace to take effect in the 
event of war, or during the war itself, by 
which arrangement is made for non-hostile 
intercourse. They may take the form of 
armistices, truces, capitulations, cartels, pass
ports, safe-conducts, safeguards. 1 Kent 159 ; 
2 Opp. 274. 

Contracts between citizens of one belliger
ent and those of another, or ibetween citizens 
of one belligerent and the other belligerent. 
They may take the form of ransom bHls (q. 
v.), bills of exchange drawn by prisoners of 
war, or receipts for requisitions. 1 Kent 104. 

COMM ERC I AL. Relating to or connected 
with trade and traffic or commerce in general. 
U. S. v. Breed, 24 Fed. Cas. 1222 ; Earnshaw 
v. Cadwalader, 145 U. S. 258, 12 S. Ct. 851, 
36 L. Ed. 698 ; "Zante Currents" (0. C.) 73 F. 
189. 

COMMERCIAL AGENCY. The same as a 
"mercantile" agency. In re United States 
Mercantile Reporting, etc., Co., 4 N. Y. S. 916, 
52 Hun, 611. See Mercantile. 

CO M M ERC IAL. AGENT. An officer in the 
consular service of the United States, of rank 
inferior to a consul. Also used as equivalent 
to "commercial broker," see infra. 

COMMERCIAL BRO I< ER. One who negoti
ates the sale of merchandise without having 
the possession or control of it, being distin
guished in the latter particular from a com
mission merchant. Adkins v. Richmond, 98 
Va. 91, 34 S. E. 967, 47 L. R. A. 583, 81 Am. 
St. Rep. 705 ; In re Wilson, 19 D. C. 349, 12 
L. R. A. 624 ; Henderson v. Com., 78 Va. 489. 

COMMERCIAL CORPO RAT ION.  One en
gaged in commerce in the broadest sense of 
that term ; hence including a railroad com
pany. Sweatt v. Railroad Co., 23 Fed. Cas. 
530. 

COMMERCIAL COU RT. A name applied in 
English practice to the trial of commercial 
causes in London and Liverpool before judges 
of the High Court. It is said to be "a mere 
piece of convenience in tihe arrangement of 
business." [1895] 2 Oh. 491. 

-I nterstate comme'l'Ce. Such as is carried on COMM ERC I AL DOM I C I LE. See Domicile. 

between different states of the Union or be- COMMERC I AL I NSURANC E. See Insur
tween points lying in different states. See In- ance. 
terstate Commerce. 

COMM ERC IAL LAW. A phrase used to des
-Intrastate com merce. Such as is begun, car- ignate the whole body of substantive juris
ried on, and completed wholly within the lim- prudence applicable to the rights, intercourse, 
its of a single state. Contrasted with "in- and relations of persons engaged in com
terstate commerce" (q. 1).). Yohn v. U. S. (C. merce, trade, or mercantile pursuits . .  I t  is 
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not a very scientific or accurate term. As Kindly v. Dunham, 55 Wis. 515, 13 N. W. 485, 
foreign commerce is carried on by means of 42 Am. Rep. 740. 
shipping, the term has come to be used oc
casionally as synonymous with "maritime 
law ;" but, in strictness, the phrase "commer
cial�law" is wider, and includes many trans
actions or legal questions which have nothing 
to do with shipping or its incidents. Watson 
v. Tarpley, 18 How. 521, 15 L. Ed. 509 ; Wil
liams v. Gold Hill Min. Go. (C. C.) 9B F. 464. 

COMM ER'C IAL MARK. In French law. A 
trade-mark is specially or purely the mark of 
the manufacturer or producer of the article, 
while a "commercial" mark is that of the 
dealer or merchant who distributes the prod
uct to consumers or the trade. La Republique 
}j""ran�aise v. Schultz (C. C.) 57 F. 41. 

COMMERCIAL PAPER. Bills of exchange, 
promissory notes, bank-checks, and other ne
gotiable instruments for the payment of mon
ey, which, by their form and on their face, 
purport to be such instruments as are, by the 
law-merchant, recognized as falling under the 
designation of "commercial paper." In re 
Hercules Mut. L. Assur. Soc., 6 Ben. 35, 12 
Fed. Cas. 12. Negotiable paper given in due 
course of business, whether the element of ne
gotiability be given it by the law-merchant or 
by statute. In re Sykes, 5 Biss. 113, Fed. Oas. 
No. 13,708 ; Martin V. McAvoy, 130 Wash. 641, 
228 P. 694. And see F'armers' Nat. Bank of 
Oskaloosa v. Stanton, 191 Iowa, 433, 182 N. 
W. 647, 649, 17 .A.. L. R. 857 ; American Sheet 
& Tin Plate Co. v. Reason, 184 Ind. 125, 110 
N. E. 660, 661 ; Postal Telegraph Cable Co. v. 
Citizens' Nat. Bank (C. C. A.) 228 F . . 601, 604. 

COMMERCIAL PARTNERSH I P. A "com
mercial and trading partnership" is one that 
buys and sells ;-distinguished from one of 
employment and occupation. Reid v. Linder, 
77 Mont. 406, 251 P. 157, 161. 

COMM ERC I A L  RA I LROADS. A term used 
to embrace those railroads intended to carry 
all freight and passenger traffic between one 
town or place and another, and usually not 
constructed upon streets and highways except 
for short distances ;-distinguished from 
street railways. Hartzell V. Alton, Granite 
& St. Louis Traction Co., 263 Ill. 205, 104 N. 
E. 1080, 1081 ; Anhalt V. Waterloo, C. F. & 
N. Ry. Co., 166 Iowa, 479, 147 N. W. 928, 931. 

COMME R'C I AL TRAVELER. A drummer ; 
a traveling salesman who simply exhibits sam
ples of goods kept for sale by his principal, 
and takes orders from purchasers for such 
goods, Which goods are afterwards to be de
livered by the principal to the purchasers, 
and payment for the goods is to be made by 
the purchasers to the principal on such deliv
ery. Kansas City v. Collins, 34 Kan. 434, 8 P. 
865 ; Olney v. Todd, 47 Ill. App. 440 ; Ex parte 
Taylor, 58 Miss., 481, 38 Am. Rep. 336 ; State 
v. Miller, 93 N. C. 511, 53 Am. Rep. 469J Mc-

An agent who sells by sample and on credit, is 
not intrusted with the possession of the goods to 
be sold, has no implied authority to receive pay
ment, and payment to whom will not discharge the 
purchaser. Butler v. Dorman, 68 Mo. 302, 30 Am. 
Rep. 795 ; Law v. Stokes, 32 N. J. Law, 250, 90 Am. 
Dec. 655 ; Seiple v. Irwin, 30 Pa. 513 : Kornemann 
V. Monaghan, 24 Mich. 36. 

COMMERC I UM.  Lat. In the civil law. 
Commerce ; business ; trade ; dealings in the 
nature of purchase and sale ; a contract. 

Commerciu m  J ure genti um  com m une  esse debet, 
et non in monopol ium et p rivatum pauco ru m  
qurestu m  converte'ndum.  3 Inst. 181. Com
merce, by the law of nations, ought to be 
common, and not converted to monopoly and 
the private gain of a few. 

C O M M I NALTY. The commonalty or the peo
ple. 

COMM I NATO R I UM.  In old practi.ce. A 
clause sometimes added at the end of writs. 
admonishing the sheriff to be faithful in exe
cuting them. Bract. fol. 398. 

C OM M I NUTED F RACTURE. One in which 
the bones have been somewhat crushed. Sang 
v. City of St. Louis, 262 Mo. 454, 171 S. W, 
347, 349. 

COMM ISE. In old French law. Forfeiture : 
the forfeiture of a fief ; the penalty attached 
to the ingratitude of a vassal. Guyot, Inst. 
Feod. c. 12. 

C O M M I SSAI RE. In French law. A person 
who receives from a meeting of shareholders 
a special authority, viz., that of checking and 
examining the accounts of a manager or of 
valuing the apport8 en nature, (q. 'V.) The 
name is also applied to a judge who receives 
from a court a special mission, e. g., to insti
tute an inquiry, 01'! to examine certain books, 
or to supervise the operations of a bankrupt
cy. Arg. Fr. Merc. Law, 551. 

COMM I SSA I RES-PR I SEU RS. In French 
law. Auctioneers, who possess the exclusive 
right of selling personal property at public 
sale in the towns in which they are estab
lished ; and they possess the same right con
currently with notaries, grejfiers, and huis· 
siers, in the rest of the arrondissement. Arg. 
Fr. Merc. Law, 551. 

COM M I SSAR I A  LEX. A principle of the Ro
man law relative to the forfeiture of con
tractS. See Commissoria Lex. 

C O M M I SSAR I AT. The whole body of officers 
who make up the commissaries' department 
of an army. 

COMM ISSARY. 

I n Ecclesiastical Law , 
One who Is sent or delegated to execute 

some office or duty asthe representative of his 
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snperior ; an officer of the bishop, who exer
cises spiritual jurisdiction in distant parts 
of the diocese. 1 Holdsw. Hist. L. 369. 

I n  M ilitary Law 
An officer whose principal duties are to 

supply an army with provisions and stores. 
As to the rank and duties of such ofii.cers in 
the United States army, see 10 USOA § 71 
et seq. 

COMM I SSARY COURT. A Scotch ecclesias
tical court of general jurisdiction, held before 
four commissioners, members of the Faculty 
of Advocates, appointed by the crown. 

COMM I SS I O N. A warrant or authority or 
letters patent, issuing from the government, 
or one of its departments, or a court, empow
ering a person or persons named to do certain 
acts, or to exercise jurisdiction, or to perform 
the duties and exercise the authority of an 
office, (as in the case of an officer in the army 
or navy.) Bledsoe v. Colgan, 138 Cal. 34, 70 
P. 924 ; U. S. v. Planter, 27 Fed. Cas. 544 ; 
Dew v. Judges, 3 Hen. & M. (Va.) 1/ 3 Am. 
Dec. 639 ; Scofield v. Lounsbury, 8 Conn. 109. 

Also, in private affairs, it signifies the au
thority or instructions under which one per
son transacts business or negotiates for an
other. 

In a derivative sense, a body of persons to 
whom a commission is directed. A board or 
committee officially appointed and empowered 
to perform certain acts or exercise certain 
jurisdiction of a public nature or relation ; 
as a "commission of assise." 

I n the Civil Law 

A species of bailment, being an undertak
ing, without reward, to do something in re
spect to an article bailed ; equivalent to "man
date." 

I n  Comme,rclal Law 

The recompense or reward of an agent, 
factor, broker, or bailee, when the same is cal
culated as a percentage on the amount of his 
transactions or on the profit to the principal. 
In this sense, however, the word occurs per
haps more frequently in the plural. Quoted 
with approval in Gray v. Stern, 85 Wash. 645, 
149 P. 26, 28. See, also, Jackson v. Stan
field, 137 Ind. 592, 37 N. E. 14, 23 L. R. A. 
588 ; Ralston v. Kohl, 30 Ohio St. 98 ; Whit
aker v. Guano Co., 123 N. C. 368, 31 S. E. 629 ; 
Malinowski v. Lincoln Developing Co., 103 
N. J. Law, 394, 136 A. 202 ; Scott v. T. V. 
Smelker & Co. (Tex. Civ. App.) 280 s. W. 297, 
300. But the term may mean simply a com
pensation ; Smith v. Starke, 196 Mich. 311, 
162 N. W. 998, 999 ; and does not necessarily 
imply a mere per' centum valuation ; Jenkins 
v: Locke-Paddon Co., 30 Cal. App. 52, 157 P. 
537. 

Also, a compensation to an administrator 
for the faithful discharge of his duties. In re 
Jula's Estate, 3 N. J. Misc. 976, 130 A. 733, 
735. 

I n  Criminal Law 

Doing or perpetration ; the performanee of 
an act. Groves v. State, 116 Ga. 516, 42 S. E. 
755, 59 L. R. A. 598. 

In Practice 

An authority or writ issuing from a court, 
in relation to a cause before it, directing and 
authorizing a person or persons named to do 
some act or exercise some special function ; 
usually to take the depositions of witnesses. 

A process issued under the seal of the court 
and the signature of the clerk, directed to 
some person designated as commissioner, au
thorizing him to examine the witness upon 
oath on interrogatories annexed thereto, to 
take and certify the deposition of the witness, 
and to return it according to the. directioll& 
given with the commission. Pen. Code Cal. 
§ 1351. 

COMM I SS I O N  DAY. In English practice. 
The opening day of the assises. 

COM M I SS I O N  D E  LUNAT I CO I NQU I REN
DO.  The same as a commission of lunacy, 
(see infra.) In re Misselwitz, 177 Pa. 359, 3[; 
A. 722. 

COMM I SS I O N  D EL C R EDERE, in commer
cial law, is where an agent of a seller under
takes to guaranty to his principal the pay
ment of the debt due by the buyer. The 
phrase "deZ credere" is borrowed from the 
Italian language, in which its signification is 
equivalent to our word ··guaranty" or ·'war
ranty�" Story, Ag. 28. 

COMM I SS I O N  GOVE RN MENT. A method of 
municipal government in which the legisln
tive power is in the hands of a few persons. 
See State v. Ure, 9'1 Neb. 31, 135 N. W. 224 : 
State v. City of Mankato, 117 Minn. 458, 13G 
N. W. 264, 41 L. R. A. (N. S.) 111 ; Gardner 
v. Board of Park Directors, 35 Cal. App. 597. 
170 P. 672, 673 (mayor held not a "commis
sioner"). 

C O M M I SS I O N  M ERCHANT. A term which 
is synonymous with ·'factor." . It means on€' 
who receives goods, chattels, or merchandise 
for sale, exchange, or other disposition, and 
who is to receive a compensation for his serv
ices, to .be paid by the owner, or derived from 
the sale, etc., of the goods. State v. Thomp
son, 120 Mo. 12, 25 S. W. 346 ; Perkins v. 
State, 50 Ala. 154 ; White v. Com., 78 Va. 
484 ; G. H. Hammond 00. v. Joseph Mercan
tile Co., 144 Ark. 108, 222 S. W. 27, 28 ; I. J. 
Cooper Rubber Co. v. Johnson, 133 Tenn. 562r 
182 S. 'V. 593, L. R. A. 1917A, 282. One whose· 
business is to receive and sell goods for a 
commission, being intrusted with the posses
sion of the goods to be sold, and usually sell
ing in his own name. City of Atlanta v. York 
Mfg. Co., 155 Ga. 33, 116 S. E. 195. 

A "commission merchant" differs from a broker· 
in that he may buy and sell in his own name with
out disclOSing his principal, while the broker can 



OOMMIssION OF ANTIOIPATION 362 

only buy or sell in the name of his principal. A therein is a lunatic or not. 1 BOliY. Inst. n. 

commissi()n merchant has a lien upon the goods for 382, et seq. ; In re Moore, 68 Oal. 281, 9 P. 
his charges, advances, and commissions, while the 164. 
broker has no control of the property and is re-
sponsible only for bad faith. McCornick & Co., COMM ISS I O N  OF PART I T I O N .  In the for
Bankers, v. Tolmie Bros., 243 P. 355, 358, 42 Idaho, 1. 

COM M I SS I ON O F  ANTI C I PAT I ON. In Eng
lish law. An authority under the great seal 
to collect a tax or subsidy before the day. 

C O M M I SS I O N  OF APPRA ISEM ENT A N D  
SALE. Where property has been arrested in 
an admiralty action in rem and ordered by 
the court to be sold, the order is carried out 
by a commission of appraisement and sale ; 
in some cases (as where the property is to be 
released on bail and the value is disputed) a 
commission of appraisement only is required. 
Sweet. 

C O M M I SS I O N  OF ARRAY. In English law. 
A commission issued to send into every county 
officers to muster or set in military order the 
inhabit!lnts. The introduction of commissions 
of lieutenancy, which contained, in substance, 
the same powers as these commissions, super
seded them. 2 Steph. Comm. (7th Ed.) 582. 

COMM I SS I O N  O F  ASS I Z E. In English prac
tice. A 'commission which formerly issued 
from the king, appointing certain persons as 
commissioners or judges of assize to hold the 
assIzes in association with discreet knights 
during those years in which the justices in 
eyre did not caine. A 'commission issued to 
judges of the high court or court of appeal, 
authorizing them to sit at the assizes for the 
trial of civil actions. 

COM M I SS I O N  O F  BANKRUPT. A commis
sion or authority formerly granted by the lord 
chancellor to such persons as he should think 
proper, to examine the bankrupt in all mat
ters relating to his trade and effects, and to 
perform various: other important duties con
nected with bankruptcy matters. But now, 
under St. 1 & 2 Wm. IV. c. 56, § 12, a fiat 
issues instead of 'SUCh commission. 

COM M I SS I O N  OF CHAR I TABLE USES. 
This commission issues out of chancery to the 
bishop and others, where lands given to chari
table, uses are misemployed, or there is any 
fraud or dispute concerning them, to inquire 
of and redress the same, etc. 

C O M M ISSI ON OF DELEGAT ES. When any 
sentence was given in any ecclesiastical cause 
by the archbishop, this commission, under the 
great seal, was directed to certain persons, 
usually lords, bishops, and judges of the law, 
to sit and hear an appeal of the same to the 
king, in the court of chancery. But latterly 
the judi.cial committee of the privy council has 
supplied the place of this commission. Brown. 

C O M M I SSION O F  LUNACY. A writ issued 

mer English equity practice, this was a com
mission or authority issued to certain persons, 
to effect a division of lands held by tenants 
in common desiring a partition ; when the 
commissioners reported, the parties were 01'
derE!d to execute mutual conveyances to con
firm the division. Commissioners appointed 
to make partition are in the nature of arbi
trators. Clough v. Cromwell, 250 Mass. 324, 
145 N. E. 473, 474. 

C O M M I SS I O N  OF REBELL I O N. In English 
law. An attaching process, formerly issuable 
out of chancery, to enforce obedience to a 
process or decree ; abolished in August, 1841. 

COMM ISS I O N  OF R EVI EW. In English ec
clesiastical law. A commission ' formerly 
sometimes granted in extraordinary cases, to 
revise the sentence of the court of delegates. 
3 Bl. Comm. 67. Now out of use, the privy 
council being substituted for the court of dele
gates, as the great court of appeal in all ec
clesiastical causes. 3 Steph. Comm. 432. 

COM M I SS I O N  OF THE PEACE. In English 
law. A commission from the crown, , appoint
ing certain persons therein named, jointly 
and severally, to keep the p.eace, etc. Jus
tices of the peace are always appointed by 
special commission under the great seal, the 
form of which was settled by all the judges, 
A. D. 1590, and continues with tittle alteration 
to this day. 1 Bl. Comm. 351 ; 3 Steph. Comm. 
39, 40.. 

COM M I SS I O N  O F  TREATY W I TH FOR
E I G N  P R I NCES. Leagues and arrangements 
made between states and kingdoms, by their 
ambassadors and ministers, for the mutual 
advantage of the kingdoms in alliance. Whar
ton. 

COMM iSS I O N  OF UNLIVERY. In an action 
in the English admiralty division, where it is 
necessary to have the cargo in a ship unladen 
in order to have it appraised, a commission 
of unlivery is issued and executed by the 
marshal. Williams & B. Adm. Jur. 233. 

COMM ISS I O N  TO EXAM I NE W I TN ESSES. 
In practice. A commission issued out of the 
court in which an action is pending, to direct 
the taking of the depositions of witnesses who 
are beyond the territorial jurisdiction of the 
court. 

COMM ISS I O N  TO TAI( E  ANSWER I N  
C HANCERY. I n  English law. A commission 
issued when defendant lives abroad to swear 
him to such answer. 15 & 16 Vict. c. 86, § 2i. 
Obsolete. See Jud. Acts, 1873, 1875. 

Qut of chancery, or such court as .may have C O M M ISS I ON" TO TAKE D EPOSITI ONS. A 
jurisd1ction of the

· 
case, directed to a proper written authority issued by a court of justice, 

'o:ffic�r, to inquire whether a person named giving power t.o take the testimony of witness-
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es who cannot be personally produced in court. the altering, opening, repair, and v�cating ot 
Tracy v. Suydam, 30 Barb. (N. Y.) 110. ' highways within such county or township; 

COM M I SS I O N ED O FF I CERS. In the Unit- -Com m issioner of patents. The titl� given by 
ed States army and navy and marine corps, law to the head of the patent office. See 35 
those of or above the rank of second lieu- USOA § 2. 
tenant. Davis, Mil. L. 26. Those who hold 
their rank and office under commissions is
sued by the president; as distinguished from 
non-commissioned officers (in the army, in
cluding serg�ants, corporals, etc.) and warrant 
officers (in the navy, including boatswains, 
gunners, etc.) and from privates or enlisted 
men. Stephens v. Civil Service Commission 
of New Jersey, 101 N. J. Law, 192, 127 A. 
808, 811. See Babbitt v. U. S., 16 Ct. Cl. 202. 

COM M I SS I O N ER. A person to whom a com
mission is directed by the government or a 
court. State v. Banking Co., 14 N. J. Law, 
437 ; In- re Canter, 81 N. Y. S. 338, 40 Misc. 
126. 

"In the governmental system of the United 
States, this term denotes an officer who is 
charged with the administration of the laws 
relating to some particular SUbject-matter, or 
the management of some bureau or agency of 
the government. Such are the commission
ers of education, of patents, of penSions, of 
fisheries, of the general land-office, of Indian 
affairs, etc. 

In the state governmental systems, also" 
and in England, the term is quite extensively 
used as a designation of various officers hav� 
ing a similar authority and similar duties. 

In the commission form of municipal gov
ernment, the term is applied to any of the 
several officers constituting the commission. 
See Gardner v. Board of ;Park Directors, 'S5 
Cal. App. 597, 170 P. 672, 673. 

. 

-Comm issioners of bail. Officers appointed to 
take recognizances of bail in civil cases. 

-Com missioners of bankrupts. The name giv
en, under the former English practice in bank
ruptcy, to the persons appointed under the 
great seal to execute a .  commission of bank
ruptcy (q. 'V.). 

-Co m missioners of circuit courts. Officers ap
pointed by and attached to the former circuit 
C01U'tS of the United States, performing func
tions partly ministerial and parly judicial. 
In re Coro'rs of Circuit Court (C. C.) 65 F. 
317. Their office was abolished by the Act of 
May 28, 1896 (34 Stat. 184) and they have been 
succeeded 'by "United States commissioners." 
See that title. 

-Com misslon-ers of deeds. Officers empow
ered by the government of one state to reside 
in another state, and there take acknowledg
ments Oof deeds and other papers which are to 
be used as evidence or put on record in the 
former state. 

-Coml1lissioners of highways. Officers ap
pointed in each county or township, in many 
of the states, with power to take charge of 

-Com missioners of sewers. In English law. 
Commissioners appointed und.er the great 
seal, and constituting a court of . special juris� 
diction ; which is to overlook the repairs of 
the banks and walls of the seacoast and navi
gable rivers, or, with consent of a certain pro
portion of the owners and occupiers, to make 
new ones, and to cleanse such rivers, and the 
streams communicating therewith. St. 3 & 4 
Wm. IV. c. 22, § 10 ; 3 Steph. Comm. 442. 

-Co m missioner of woods and forests. An offi
cer created by act of parliament of 1817, to 
whom was transferred the jurisdiction of the 
chief j ustices of the forest. Inderwick, The 
King's Peace. 

. 

-County com missioners. See County. 

C O M M I SS I ONS. The compensation or re
ward paid to a factor, broker, agent, bailee, 
executor, trustee, receiver, etc., usually cal
culated as a percentage on the amount of his 
transactions or the amount received or ex
pended. See Commission. 

C O M M ISSI VE. Caused by or consisting in 
acts of commission, as distinguished from 
neglect, sufferance, or toleration ; as in the 
phrase "commissive waste," which is con
trasted with "permissive waste." See Waste. 

COM M I SSOR I A  LEX. In Roman law. A 
clause which might be inserted in an agree
ment for a sale upon credit, to the effect that 
the vendor should be freed from his ' oblibrn
tion, and might rescind the sale, if the vendee 
did not pay the purchase price at the appoint
ed time. Also a similar agreement between 
a debtor and his pledgee that, if the debtor 
did not pay at the day appointed, the pledge 
should become the absolute property of the 
creditor. This, however, was abolished by a 
law of Constantine. Cod. 8, 35, 3. See Dig. 
18, 3 ;  Mackeld. Rom. Law, §§ 447, 461 ; 2 
Kent, Comm. 583. 

COM M I T. To perpetrate, as a crime ; to per
form, as an act. Groves v. State, 116 Ga. 516� 
42 S. E. 755, 59 L. R. A. ,598. 

Under a constitutional requLrement that the trial 
take place ill the parish in w·hich the offense WUl 
committed, a murder may be "oommitted" in the 

parish where the wound was inflicted, even though 
death occurred in another parisll. State T. Stelly, 
149 La. 1022, 90 So. 390. 

As used in a will stating, "I e6mmit • • •  my 
Boul unto God-· • • my property unto my wtfe," 
the word "commit" has a 11nal and ilT'8Voca.ble 
sense, so as to give the wife full title to the prop
erty. Presbrey v. Simpson, 210 i'. a33. 335, 63 App. 

D. C. 358. 
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To send a person to prison by virtue of a 
lawful authority, for any crime or contempt, 
or to an asylum, workhouse, reformatory, or 
the like, by authority of a court or magistrate. 
Pt�ople v. Beach, 122 Cal. 37, 54 P. 369 ; Cum
mington v. Wareham, 9 Gush. (Mass.) 585 ; 
French v. Bancroft, 1 Metc. (Mass.) 502 ; Peo
ple v. Warden, 76 N. Y. S. 728, 73 App. Div. 
174. 

To deliver a defendant to the custody of 
the sheriff or marshal, on his surrender by his 
bail. 1 Tidd, Pro 285, 287. 

COM M I TM ENT. In practice. The warrant 
or mittimus by which a court or magistrate 
directs an officer to take a person to prison. 
Authority for holding in prison one convicted 
of crime. Ex parte Haynes, 98 Tex. Cr. H. 
609, 267 S. W. 490, 493. A process directed to 
a ministerial officer by which a person is to be 
confined in prison, usually issued by a court 
or magistrate. Lynch v. Jackson Oounty, 131 
Tenn. 72, 173 S. W. 440, 441. 

A warrant which does not direct an officer to com
mit a party to prison but only to receive him into 
custody and safely keep him for further exa:r;nina
tion, is not a commitment. Gilbert v. U. S., 23 Ct. 
C1. 21�. 

The act of sending a person t'O prison by 
means of such a warrant or order. People 
v. Rutan, 3 Mich. 49 : Guthmann v. People, 
203 Ill. 260, 67 N. E. 821 ; Allen v. Hagan, 170 

N. Y. 46, 62 N. E. 1086 ; Skinner v. White, 9 
N. H. 204. 
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a course of action. A committee may be ap
pointed for one special occasion, or It may be 
appointed to deal with all matters which may 
be referred to it during a whole session or 
during the life of the body. In the latter 
case, it is called a "standing committee." It 
is usually composed of a comparatively small 
number of members, but may include the 
whole house. 

Joint Committee 
A joint committee of a legi�lative body 

comprising two chambers is a committee COD
sisting of representatives of each of the two 
houses, meeting and acting together as ORe 
committee. 

Secret Committee 
A secret committee of the hOllse of com

mons is a committee specially appointed to 
investigate a certain matter, and to which 
secrecy being deemed necessary in further
ance of its objects, its proceedi ngs are con
ducted with closed doors, to the exclusion 
of all persons not members of vhe committee. 
All other committees are open to members 
of the house, although they may not be serv
ing upon them. Brown. 

COMM I TT I NG MAG I STRATE. See Magis
b·ate. 

CO M M I TT I T U R. - In practice. An order or 
minute, setting forth that the person named 
in it i8 committed, to the custody of the sher
iff. 

A proceeding for the restraining and con- COMM I TT I T U R  P I EC E. In English law. 
fining of insane persons for their own and the An instrument in writing on paper or parch
puhlic's protection. Vance v. Ellerbe, 150 La. ment, which Clharges a person, already in pris-
388, 90 So. 735, 740. on, in execution at the suit of the person who 

arrested him. 2 Chit. Archh. Pro (12th Ed.) 
COMM I TTEE. 1208. 

I n  Practice 

A person, or an assembly or board of per
sons, to whom the consideration, determina
tion, or management of any matter is com
mitted or referred, as by a court. Lloyd v. 
Hart, '

2 Pn. 473, 45 Am. Dec. 612 ; Farrar v. 
Eastman, 5 Me. 345 ; Blaisdell v. Inhabitants 
of Town of York, 110 Me. 500, 87 A. 361, 370. 

An individual or body to whom others have 
delegated (\1' committed a particular duty, or 
who have taken on themselves to perform it 
in the expectation of their act being confirmed 
by the body they profess to represent or act 
for. 15 Mees. & W. 529. 

The term is especially applied to the person or 
persons Who are invested, by order of the proper 
,court, with the guardianship of the person and es
tate of one who has been adjudged a lunatic. 

I n  Parliamentary Law 

A portion of a legislative body, comprising 
one or more members, who are charged wi tIl 
the duty of examining some matter specially 
referred t'O them by the house, or of deliberat
ing upon it, and reporting to the house the 
result of their investigations or recommending 

COMM I XT I O, or COM M I XT I O N. In the 
civil law. The mixing together or confusion 
of things, dry or solid, belonging to different 
owners, as distinguished from confUSio, which 
has relation to liquids. Lee. Elem. d,u Dr. 
!lom. §§ 370, 371 ; Story, Bailm. § 40 ; 1 Bou
vier, Inst. n. 506. 

COMMODATE. In Scotch law. A gratuitous 
loan for use. Ersk. Inst. 3, 1, 20 ; 1 Bell, 
Comm. 225. Closely formed from the Lat. 
commodatum (q. 'L? ). 

COMMODAT I ACT I O. Lat. In the civil law. 
An action of loan ; an action for a thing lent. 
An action given for the recovery of a thing 
loaned, (commodatum,) and not returned to 
the lender. Inst. 3, 15, 2 ;  Id. 4, 1, 16. 

COMMODATO. In Spanish law. A contract 
by which one person lends gratuitously to an

other some object not consumable, to be re
stored to him in kind at a given period ; the 
same contract as commod,atum (q. 'V.). 
COMM ODATUM. In the civil law. A con
tract by which one of the parties binds hIm-
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self to return to the other certaIn personal 

chattels which the latter deliTers 00 him to be 
used by him without reward ; loan for use. 

A gratuitous loan of goods to be temporari
ly used by the bailee, and returned in specie. 
Hanes v. Shapiro & Smith, 168 N . .  C. 24, 84 
S. E. 33, 35 ; Johnson v. H. M. Bullard Co., 
95 Conn. 25i, 111 A. 70, 72, 12 A. L. R. 766. 

COMMON 

COMMOD ITY. In the most comprehensive 
sense, convenience, accommodation, profit, 
benefit, advantage, interest, commodiousness. 

In the commercial sense, any mova'ble or 
tangible thing that is produced or used as 
the subject of barter 'or sale. People v. Ep
stean, 170 N. Y. S:68, 79, 102 Misc. 476. See 
Commodities. 

He who lends to another a thing for a definite COMMOD ITY RATE. With reference to rail

time, to be enjoyed and used under certain condi- roads, a rate which applies to a specific com
tions, without any pay or reward, is called "commo- modity alone ;-distinguished from a "class 
dans ;" the person who receives the thing is 'called rate," meaning a single rate which applies to 
"com.moo<ltarius," and the contract is called "c01n- a number of articles of the same general char
m,oda.tum." It  differs from �ocatio and condttc<uo, acter. Norfolk Southern R. CQ. v. Freeman 
in this : that the use of the thing is gratuitous. Supply Corporation, 145 Va. 207, 133 �. E. 
Dig. 13, 6 ;  lnst. 3, 2, 14 ; Story, Bailm, § 221. Coogs 817 818 
v. Bernard, 2 Ld. Raym. 909 ; Adams v. Mortgage ' • 
Co., 82 Miss. 263, 34 So. 482, 17 L. R. A .

. 
(N. S.) 13�, COMMODORE. A grade in the United States 

100 Am. St. Rep. 633 ; World 's  ColumbIan Exposl- . . . . 
tion Co. v. Republic of France, 96 F. 693, 38 C. C. na,:y, S�perlOr to a captam. OmItted from the 

A. 483. actIve lIst. Act of March 3, 1899, c. 413, 30 
Stat. 1004. See 34 USCA § 1. 

CO M MO D I T I ES. Those things which are use
ful or serviceable, particularly articles of 
merchandise mova·ble in trade. American 
League Baseball Club of Chicago v. Chase, 
149 N. Y. S. 6, 15, 86 Misc. 441. 

Goods, wares, and merchandise of any kind ; 
movables ; articles of trade or commerce. 
Best v. Bauder, 29 How. Prac. (N. Y.) 492 ; 
Portland Bank v. Apthorp, 12 Mass. 256 ; 
Queen Ins. CD. v. State, 86 Tex. 250, 24 S. W. 
397, 22 L. R. A. 483. Movable articles of val
ue ; things that are oought and sold. United 
States v. Sischo (D. O.) 262 F. 1001, 1005. 
See, also, Commodity. 

This word is a broader term. than merchandise. 
and, in referring to commerce may include almost 
any article of movable or personal property. Pound 
v. Lawrence (Tex. Civ. App.) 233 S. W. 359, 361 ; 
Shuttleworth v. State, 35 Ala. 415 ; State v. Henke. 
19 Mo. 225. 

Labor has been held not to be a commodity. Rohlf 
v: Kasemeier, 140 Iowa, 182, 118 N. W. 276, 23 L. R. 
A. (N. S.) 1285 ; Harelson v. Tyler, 281 Mo. 383, 219 

S. W. 908, 913 ; State v. Frank, 114 Ark. 47, 169 S. 
W. 333, 334, 52 L. R. A. (N. S.) 1149, Ann. Cas. 19160, 
983. But it has been held that the supplying of tel
ephone service is the supplying of a commodity of 
commerce ; McKinley Telephone Co. v. Cumberland 
Telephone Co., 152 Wis. 359, 140 N. W. 38, 39 ; and 
it · has also been thought that the privilege of re
ceiving property by will or intestate succession is 
a commodity snbject to the Massachusetts excise 
law ; '  Dana v. Dana, 226 Mass. 297, 115 N. E. 418, 419. 

COM M O D I T I ES CLAUSE. A clause in the 
act of Oongress, June 29, 1906 (49 USCA § 1 
(8), providing that it shall be unlawful for 
any railroad company to transport commodi
ties (excepting timber and its manufactured 
products) manufactured, mined or produced 
by it, or under its authority, or which it may 
own in whole or in part, or in which it may 
have any interest, direct or indirect, except 
such articles or commodities as may be neces
sary and intended for its use in its business. 
U. S. v. R. Co., 220 U. S. 257, 31 S. ot. 387, 55 
L. Ed. 408. 

Commodum ex injuriA suA nemo habere debet. 
No person ought to have advantage from his 
own wrong. Jenk. Cent. 161 ; Finch, Law, 
b. 1, c. 3, n. 62. 

COMMON,  n. An incorporeal hereditament 
which consists in a profit which one man has 
in connection with one or more others in the 
land of another. Trustees v. Robinson, 12 
Sergo & R. (Pa.) 31 ; Watts V. Coffin, 11 Johns. 
(N. Y.) 498 ; Leyman V. Ab�l!l, 16 Johns. (N. 
Y.) 30 ; Thomas v. Inhabitants of Marshfield. 
10 Pick. (Mass.) 364 ; 3 Kent 403. 

. 

In English law, is an incorporeal right which lies' 
in grant, originally commeI)cing on some agreement 
between lords and tenants, which by time has been 
formed into prescription, and continues good, al
though there be no deed or instrument to prove the 
original contract. 4: Coke, 37 ; 1 Crabb, Real Prop. 
p. 258, § 268. 

Common, or a right of common, is a right or priv
ilege which several persons have to the produce of 
the lands or waters of another. Van Rensselaer V. 
Radcliff, lD Wend. (N. Y.) 647, 25 Am. Dec. 582. 

Also an uninclosed piece of land set apart 
for public or municipal purposefjl, in many 
cities and villages of the United States. 
White v. Smith, 37 Mich. 291 ; Newport V. 
Taylor, 16 B. Mon. 807 ; Cincinnati v. White, 
6 Pet. 435, 8 L. Ed. 452 ; Cummings v. St. 
Louis, 90 Mo. 259, 2 S. W. 130 ; Newell V. 
Hancock, 67 N. H. 244, 35 A. 253 ; Bath V. 
Boyd, 23 N. O. 194 ; State v. McReynolds, 61 
Mo. 210. 

-Com mon append'ant. A right annexed to the 
possession of arable land, by which the own
er is entitled to feed his beasts on the lands 
of another, usually of the owner of the manor 
of which the lands entitled to commOn are a 
part. 2 BI. CDmm. 33 ; Smith v. ]'loyd, 18 
Barb. (N. Y.) 527 ; Van Rensselaer v. Radcliff, 
10 Wend. (N. Y.) 648. 

-Common appurten an t. A right of feeding 
one's beasts on the land of �other, (in com-
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mon with the owner or with others,) which is 
founded on a grant, or a prescription which 
supposes a grant. 1 Crabb, Real Prop. p. 
264, '§ 277. This kind of common arises from 
no connection of tenu:r:e, and is against com
mon right ; it may commence by grant within 
time of memory, or, in other �ords, may be 
created at the present day ; . it may be claimed 
as annexed to any kind of land, and may be 
claimed for beasts not commonable, as well 
as those that are. 2 Bl. Gomm. 33 ; Van Rens
selaer v. Radcliff, 10 Wend. (N. Y.) 649 ; 
Smith v. Floyd, 18 Barb. (N. Y.) 527 ; 2 Greenl. 
Cruise, Dig. 5 ;  30 E. L. & Eq. 176 ; 15 East 
108. 

-Common because of vicinage is where the in
habitants of two townships which lie con
tiguous to each other have usually intercom
moned with one another, the beasts of the one 
straying mutually into the other's fields, with
out any molestation from either. This is, in
deed, only a permissive right, intended to ex
cuse what, in strictness, is a trespass in both, 
and to prevent a multiplicity of suits, and 
therefore either township may inclose and bar 
out the other, though they have intercommon
cd time out of mind. 2 £1. Comm. 33 ; Co. 
Litt. 122a ; 4 Co. 38a ; 10 Q. B. 581, 589, 604 ; 
Smith v. Floyd, 18 Barb. (N. Y.) 523. 

-Com mon in g,ross, or at large. A species of 
common which is neither appendant nor ap
purtenant to land, but is annexed to a man's 
per8on, being granted to him and his heirs by 
deed ; or it may be claimed by prescriptive 
right, as by a parson of a church or the like 
corpora tion sole. 2 BI. Comm. 34. It is a sep
arate inheritance, entirely distinct from any 
other landed property, vested in the person 
to whom the common right belongs. 2 Steph. 
Comm. 6 ;  Mitchell v. D'OIier, 68 N. J. Law, 
375, 53 A. 467, 59 L. R. A. 949. 

-Com mon of digo,ing. Common of digging, -or 
common in the soil, is the right to tai{e for 
one's own use part of the soil or minerals in 
another's land ; the most usual subjects of the 
right are sand. gravel, stones, and clay. It is 
of a very 'similar nature to common of esto
vers and of turbary. Elton, Com. 100. 

-Common of estovers: A Uberty of taking 
necessary wood for the use or furniture of 
a house or farm from off another's estate, in 
common with the owner or with others. 2 
Bl. Comm. 35. It may be claimed, like com
mon of pasture, either by grant or prescrip
tion. 2 Steph. Comm. 10 ; Plowd. 381 ; Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 648. 

-Common of fishery. The same as Common of 
piscary. See infra. 

-Common of fowling. In some parts of the 
country a right of· taking wild animals (such 
as conies or wildfowl) from the land of an
other has been found to exist ; in . the case of 
wildfowl, it · is called a "common of fowling.·' 
Elton, ' COOL 1180 
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-Common  of p'asture. The right or liberty of 
pasturing one's cattle upon another man's 
land. It may be either appendant, appurten
ant, in gross, or because of vicinage. Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 647. 

-Common  of p isoary. The right or liberty of 
fishing in another man's water, in common 
with the owner or with other persons. 2 Bl. 
Comm. 34,. A liberty or right of fishing in the 
water covering the soil of another person, or 
in a river running through another's land. 
3 Kent, Comm. 409. Hardin v. Jordan, 140 
U. S. 371, 11 S. Ct. 808, 35 L. Ed. 428 ; Al
bright v. Park Com'n, 68 N. J. Law, 523, 53 
A. 612 ; Van Rensselaer v. Radcliff, 10 Wend. 
(N. Y.) 649. It is quite diLferent from a com
mon fishery, with which, however, it is fre
quently confounded. See Fishery. 

-Common of shack. A species of common by 
vicinage prevailing in the counties of Norfolk, 
Lincoln, and Yorkshire, in England ; being 
the right of persons occupying lands lying 
together in the same common field to turn 
out their cattle after harvest to feed promis
cuously in that field. 2 Steph. Comm. 6, 7 ;  
5 Coke, 65 ; 1 B. & Ald. 710. 

-Common of turbary. In its modern sense, 
the right of taking peat or turf from the 
waste land of another, for fuel in the com
moner's house. Williams, Common, 187 ; Van 
Rensselaer v. Radcliff, 10 Wend. (N. Y.) 647 ; 
4 Co. 37 ; 3 Atk. 189, Noy, 145 ; 7 East, 127. 

-Common sans nombre. Common without 
number, that is, without limit as to the num
ber of cattle which may be turned on ; other
wise called "common without stint." Bract. 
fols. 53b, 222b; 2 Steph. Comm. 6, 7 ;  2 Bl. 
Comm. 34. 

-Com mon, tenants in .  See Tenants in Com
mon. 

COMM ON, adj. Usual, ordinary, accustomed ; 
shared among several ; owned by several 
jointly. State v. O'Conner, 49 Me. 596 ; Koen 
v. Stafe, 35 Neb. 676, 53 N. W. 595, 17 L. R. 
A. 821 ; Aymette v. State, 2 Humph. (Tenn.) 
154 ; Stone & Downer CO. T. U. S., 12 Ct. 
Cust. App. 62. 

-Com mon appearance. That which could be 
filed by the plaintiff, who could enter a rule 
on the defendant to plead, where the defend
ant, after due service of process on him, had 
removed from the jurisdiction without hav
ing entered an appeara.nce, or could not be 
found. 12 Geo. II., c. 29 ; 1 Troub. & Haly, Pl'. 
159 ; Bender v. Ryan, 9 Wkly. Notes Cas. (Pa.) 
144. 

-Co m mon assurances. The several modes or 
instruments of conveyance established or au
thorized by the law of England. Calted "com
mon" because thereby every man' 3 estate is 
assured to hini. 2 BI. Comm. 294. The legal 
. evidences of the translation of propE�rty, 
whereby every person's estate is 'assured to 
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him, and all controversies, doubts, and dUD- and which the clergy are enjoined 
'
to use un

culties are either prevented or . removed. der a certain penalty. 
·Wharton. 

-Common causes or suits. A term anciently 
used to denote civil actions, or those depend
ing between subject and subject; as distin
guished from p"teM Of the orown. Dallett 
v. �eltus, 7 Phila. (Pa.) 627. 

-Co mmon condidit. See Condedit. 

-Com mon danger. "Common danger" which 
gives a right to contribution in general aver
age does not mean equal danger ; hence, the 
fact that a "part of the cargo of a stranded 
steamship is of a kind which is in little dan
ger of injury does not relieve it of the lia
bility to contribute. Willcox, Peck & Hughes 
v. American Smelting & Refining Co. (D. C.) 
210 F. 89,. 91. 

-Common design. In criminal law. Com
munity of intention between two or more per
sons to do an unlawful act. State v. Hill, 273 
Mo. 329, 201 S. W. 58, 60. 

-Com"mon fine. In old English law. A cer
tain sum of money which the residents in a 
leet paid to the lord of the leet, otherwise 
called "head silver," "cert money," (q. v.,) or 
"oertum letre." Termes de la Ley; Cowell ; 
Fleta ; Wharton. A sum of money paid by the 
inhabitants of a manor to their lord, towards 
the charge of holding a court leet. Bailey, 
Dict. 

-Com mon form. A will is said to be proved 
in common form when the executor proves it 
on his own oath ; as distinguished from "proof 
by witnesses," which is necessary when the 
paper propounded as a will is disputed. Hub
bard v. Hubbard, 7 Or. 42 ; Richardson v. 
Green, 61 F. 423, 9 C. C. A. 565 ; In re Straub, 
49 N. J. Eq. 264, 24 A. 569 ; Sutton v. Hancock, 
118 Ga. 436, 45 S. E. 504. 

-Com mon hall. A court in the city of London, 
at which all the citizens, or such as are free 
of the city, have a right to attend. 

-Com mon learning. Familiar law or doctrine. 
Dyer, 27b, 33. 

-Com mon liquor dealer. In Florida, one who, 
being charged with unlawfully engaging in 
and carrying on the business of a dealer in 
liquors, has been before convicted of a like 
offense and duly sentenced therefor. Thomas 
v. State, 74 Fla. 200, 76 So. 780. See, also, 
Common thief, infra. 

-Common peril. See Common danger, 8upra. 

-Common place. Common pleas. The Eng-
lish court of common pleas is sometimes so 
called in the old books. 

-Common prayer. The liturgy, or public form 
of prayer prescribed by the Church of Eng
land to be used in all churches and chapels, 

-Common repute. The prevailing belief in a 
given community as to the existence of a cer
tain fact or aggregation of facts. Brown v. 
Foster, 41 S. C. 118, 19 S. E. 299. 

-Common right. A term applied to rights, 
privileges, and immunities appertaining to 
and enjoyed by all citizens equally and in 
common, and which have their foundation in 
the common law. Co. Inst. 1420,; Spring Val
ley Waterworks v. Schottler, 62 Cal. 106. 

-Common selle'r. A common seller of any 
commodity (particularly under the liquor laws 
of many states) is one who sells it frequently, 
usually, customarily, or habitually ; in some 
states, one who is shown to have made a cer
tain number of sales, either three or five. 
State v. O'Conner, 49 Me. 596 ; State v. Nutt, 
28 Vt. 598 ; Moundsville v. Fountain, 27 W. 
Va. 194 ; Com. v. Tubbs, 1 Cush.' (Mass.) 2. 

-Com mon sense. Sound practical judgment ;
' 

that degree of intelligence and reason, as ex
ercised upon the relations of persons and 
things and the ordinary affairs of life, which 
is possessed by the generality of mankind, and 
which would suffiee to direct the conduct and 
actions of the individual in a manner to agree 
with the behavior of ordinary ·persons. 

-Com mon service. That service in whkh are 
engaged (with reference . to the fellow-servant 
rule) all those who enter into the service of a 
common master, except those who be _orne 
heads of and vested with absolute control of 
separate departlllents or branches of a great 
and diversified business. Union Pac. R. Co. 
v. Marone (C. C. A.) 246 F. 916, 923. The 
term, in its broadest and most obvious sense, 
would include all activities prosecuted in the 
business of the master which have for their" 
purpose the attainment of one common end ; 
nevertheless, an employee, invested with the 
duty of overseeing, directing, and controlling 
workmen, is not a fellow servant with respect 
to the discharge of those duties, but is a rep
resentative of the master. Funk v. Fulton 
Iron Works Co., 311 Mo. 77, 277 S. W. 566, 
569. 

-Common thief. One who by practice and 
habit is a thief ; or, in some states, one who 
has been convicted of three distinct larcenies 
at the same term of court. World v. State, 
50 Md. 54 ; Com. v. Hope, 22 Pick. (Mass.) 1 ;  
Stevens v. Com., 4 Mete. (Mass.) 364. 

-Common use. This phrase, as, used in an 
anti-trust law extending to contracts affect
ing the prices of articles or commodities in 
"common use," describes articles used by the · 

people in general ; such articles or commodi
ties as are in general use or used to a great 
extent in the homes of the people ; the articles 
which are produced to be sold to the people, 
to be consumed and used by the people in 
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general, and to be found for sale in aU the 
marts of trade. People v. Epstean, 102 Misc. 
476, 170 N. Y. S. 68, 75. It suggests the oppo
site of casual use. Geis v. State, 126 Md. 265, 
94 A. 909, 910. 

-Common victualer. The keeper of a restau
rant or public eating house, where the food 
sold is eaten on the premises. Commonwealth 
v. Meckel, 221 Mass. 70, 108 N. E! 917. 

-Co mm on weal. The public or common good 
or welfare. 

-Co m mon woman. One who is lOW, inferior, 
vulgar, or coarse ; also, one who is unchaste. 
But the term does not necessarily impute un
chastity. Daniel v. Moncure, 58 Mont. 193, 
190 P. 983, 985. 

As to common "Bail," "Barretor," "Car
rier," "Chase," "Condedit," "Council," 
"Counts," "Diligence," "Day," "Debtor," 
"Drunkard," "Error," "Fishery," "Highway," 

• " Informer," "Inn," "Intendment," "Intent," 
"Jury," "Labor," "Nuisance," "Occupant," 
"Property," "School," "Scold," "Stock," 
"Seal," "Sergeant," "Traverse," Vouchee," 
"Wall," see those titles. 

C O M M O N  BAR. In pleading. (Otherwise 
called "blank bar.") A plea to compel the 
plaintiff to assign the particular place where 
the trespass has been committed. Steph. Pl. 
256. 

COMMON BENCH. The ancient name for the 
English court of common pleas. Its original 
title appears to have been simply "The 
Bench," but it was designated "Common 
Bench" to distinguish it from the "King's 
Bench," and because in it were tried and de
termined the causes of common persons, i. e., 
causes between subject and subject, in which 
the crown had no interest. 

COMMON LAW. As distinguished from the 
Roman law, the modern civil law, the canon 
law, and other systems, the common law is 
that body of law and juristic theory which 
was originated, developed, and formulated 
and is administered in England, and has ob
tained among most of the states and peoples 
of Anglo-Saxon stock. Lux v. Haggin, 69 
Cal. 255, 10 P. 674. 

As distinguished from law created by the 
enactment of Iegislatures, the common law 
comprises the body of those principles and 
rules of action, relating to the government 
and security of persons and property, which 
derive their authority solely from usages and 
customs of immemorial antiquity, or from the 
judgments and decrees of the · courts recog-

. nizing, affirming, and enforcing such usages 

. and customs ; and, in this sense, particularly 
the ancient unwritten law of England. 1 
Kent, Comm. 492. Western Union Tel. Co. 
v. Call Pub. Co., 181 U. S. 92, 21 S. Ct. 561, 45 
L. Ed. 765 ; State v. Buchanan, 5 Har. & J. 
(Md.) 365, 9 Am. Dec. 534 ; Lux v. Haggin, 69 
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Cal. 255, 10 P. 674 ; Barry v. Port Jervis, 64 
App. Div. 268, 72 N. Y. S. 104 ; U. S. v. Miller 
(D. C.) 236 F. 798, 800. 

As distinguished from equity law, it is a 
body of rules and principles, written or un
written, which are of fixed and immutable 
authority, and which must be applied to con
troversies rigorously and in their entirety, 
and cannot be modified to suit the peculiari
ties of a specific case, or colored ·by any judi
cial discretion, and which rests confessedly 
upon custom or statute, as distinguished from 
any claim to ethical superiority. Klever v. 
Seawall, 65 F. 395, 12 C. C. A. 661. 

As distinguished from ecclQsiastical law, 
it is the system of jurisprudence adminis
tered by the purely secular tribunals. 

As concerns its force and authority in the 
United States, the phrase designates that por
tion of the common law of England (including 
such acts of parliament as were applicable) 
which had been adopted and was in force here 
at the time of the Revolution. This, so far 
as it has not since been expressly abrogated, 
is recognized as an organic part of the juris
prudence of most of the United State�. 
Browning v. Browning, 3 N. 1\1. 371, 9 P. 677 : 
Guardians of Poor v. Greene, 5 Bin. (Pa.) 557 ; 
U. S. v. New Bedford Bridge, 27 Fed. Cas. 
107 ; Hageman v. Vanderdoes, 15 Ariz. 312, 
138 P. 1053, 1056, L. R. A. 1915A, 491, Ann. 
Cas. 1915D, 1197 ; Industrial Acceptance Cor
poration v. Webb (Mo. App.) 287 S. W. 657, 
660. 

The "common law" of England, which is the rule 
of decision in all courts of Montana, in so far as 
it is not repugnant to the Constitution of the Unit
ed states or the Constitutio-n or laws of that state. 
means that body of jurisprudence as applied and 
modified by the courts of this country up to the 
time it was adopted in Montana. Herrin v. Suth
erland, 74 Mont. 587, 241 P. 328, 330, 42 A. L. R. 937. 
See, also; Norvell-Wilder Hardware Co. v. McCamey 
(Tex. Civ. App.) 290 S. W. 772, 773 ; Fletcher v. Los 
Angeles Trust & Savings Bank, 182 Cal., l77, 187 P. 
425, 427. 

The common law of England, ado-pted by Pol. Code 
Cal. § 4468, does not refer solely to the lex non 
scripta, the common law unmodified by statute, but 
contemplates the whole body of jurisprudence as it 
stood, influenced by statute at the time when the 
Code section was adopted, and also embraces eq
uity. Martin v. Superior Court of California in 
and for Alameda County, 176 Cal. 289, 168 P. 135, 
136, L. R. A. 1918B, 313. 

In a wider Sense than any of the forego
ing, the "common law" may deSignate all that 
part of the positive law, juristic theory, and 
ancient custom of any state or nation which 
is of general and universal application, thus 
marking off special or local rules or customs. 

As a compound adjective "common-law" is 
understood as contrasted with or opposed to 
"statutory," and sometimes also to "equita
ble" or to "criminal." See examples below. 

COMMON-LAW ACTI ON. A civil suitl. as dis
tinguished from a criminal prosecution or a 
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proceeding to en�orce a penalty or a pollee 
regulation ; not necessarily an action which 
would lie at common law. Kirby v. Railroad 
Co. (C. C.) 106 F. 551 ; U. S. v. Block, 24 Fed. 
Cas. 1,174. 

COMMON-LAW ASS I G N MENTS. Such 
forms of assignments for the benefit of credi
tors as were known to the common law, as 
distinguished from such as are of modern in
vention or authorized by statute. Ontario 
Bank v. Hurst, 103 F. 231, 43 C. C. A. 193. 

COMMON-LAW C H EAT. The obtaining of 
money or property by means of a false token, 
symbol, or device ; this being the definition of 
a cheat or "cheating" at common law. State 
v. Wilson, 72 Minn. 522, 75 N. W. 715 ; State 
v. Renick, 33 Or. 584, 56 Pac. 275, 44 L. R. A. 
266, 72 Am. St. Rep. 758. 

COMMON-LAW CONTEMPT. A name some
times applied to proceedings for contempt 
whiCh are criminal in their nature, as dis
tinguished from those which are intended as 
purely civil remedies ordinarily arising out of 
the alleged violation of some order entered in 
the course of a chancery proceeding. People 
v. Samuel, 199 Ill. App. 294, 297 ; People v. 
Buconich, 199 Ill. App. 410, 412. 

COMMON-LAW COU RTS. In England, those 
administering the common law. Equitable L. 
Assur. Soc. v. Paterson, 41 Ga. 364, 5 Am. Rep. 
535. 

COMMON-LAW C R I M E. One punishable by 
the force of the common law, as distin§,'1lished 
from crimes created by �tatute. In re Greene 
(C. C.) 52 Fed. 104. 

COMMON-LAW J U R I S D I CT I ON.  Jurisdic
tion of a court to try and decide such cases 
as were cognizable by the courts of law un
der the English common law ; the jurisdic
tion of those courts which exercise their ju
dicial powers according to the course of the 
common law. People v. McGowan, 77 Ill. 644, 
20 Am. Rep. 254 ; In re Conner, 39 Cal. 98, 2 
Am. Rep. 430 ; U. S. v. Power, 27 Fed. Cas. 
607. 

COMMON-LAW L I EN. One known to or 
granted by the common law, as distinguished 
from statutory, equitable, and maritime liens ; 
also one arising by implication of laW, as dis
tinguished from one created by the agreement 
of the parties. The Menominie (D. C.) 36 Fed. 
197 ; Tobacco Warehouse Co. v. Trustee, 117 
Ky. 478, 78 S. W. 413, 64� L. R. A. 219. 

COM MON-LAW M AR R I AGE. One not s()l
emnized in the ordinary way, but created by 
an agreement to marry, followed by cohabita
tion ; a consummated agreement to marry, be
tween a man and a woman, per verba de prre
senti, followed by cohabitation. Taylor v. 
Taylor, 10 Colo. App. 303, 50 P. 1049 ; Cuneo v. 
De Cuneo, 24 Tex. Oiv. App. 436, 59 S. W. 
284 ; Morrill v. Palmer, 68 Vt. 1, 33 A. 829, 33 
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L. R. A. 411 ; In re Medford's Estate, 197 
Iowa, 76, 196 N. W. 728 ; Griffin v. Griffin, 
225 Mich. 253, 196 N. W. 884, 385 ; Graham v. 
Graham, 211 App. Div. 580, 207 N. Y. S. 195, 
198 ; Chaves v. Chaves, 79 Fla. 602, 84 So. 
672, 676 ; Sims v. Sims, 122 Miss. 745, 85 So. 
73, 7'4 ;  Powers v. Buckey, 49 N. D. 137, 190 N. 
W. 312, 313 ; Baker v. Jack, 112 Okl. 142, 241 
P. 478, 479 ; Jackson v. Jackson, 94 N. J. Eq. 
233, 113 A. 495, 496 ; Estes v. Merrill, 121 Ark. 
361, 181 S. W. 136, 138 ; Johnson v. Wolford, 
117 Ohio App. 136, 157 N. E. 385, 386. There 
must be a public and continued recognition of 
such relation by the parties as distinguished 
from occasional or incidental recognition. 
State v. Burkrey (Mo. Sup.) 183 S. W. 328, 

329 ; Whitaker v. Shenault (TeL Civ. App.) 
172 s. W. 202, 203. 

COMMON-LAW MORTGAGE. One posses
sing the characteristics or fulfilling the re
quirements of a mortgage at common law ; 
not known in Louisiana, where the civil law 
prevails ; but such a mortgage made in an
other state and affecting lands in I..ouisiana, 
will be given effect there as a "conventional" 
mortgage, affecting third persons after due 
inscription. Gates v. Gaither, 46 La. Ann. 
286, 15 So. 50. 

COMMON-LAW PROCEDURE ACTS. Three 
acts of parliament, passed in the years 1852, 
1854, and 1860, respectively, for the amend
ment of the procedure in the common-law 
courts. The common-law procedure act 0:[ 

1852 is St. 15 & 16 Vict. c. 76 ; that of 1854, 
St. 17 & 18 Vict. c. 125 ; and that of 1860, 
St. 23 & 24 Vict. c. 126. Mozley & Whitley. 

COMMON-LAW REMEDY. This phrase, 
within the meaning of Judicial Code U. S. § 
256 (Act March 3, 1911, c. 231, 36 Stat. 1100 
[28 USCA § 371]) ,  is not limited to remedies 
in the common-law courts, but embraces all 
methods of enforcing rights and redressing 
injuries known to the common or statutory 
law. Kennerson v. Thames Towboat Co., 89 
Conn. 367, 94 A. 372, 375, L. R. A. 1916A, 
436. See, also, Northern Pacific S. S. Co. v. 
Industrial Acc. Commission of California, 174 
Cal. 346, 163 P. 199, 202. 

The "right of a common-law remedy," saved to 
suitors in actions maritime in their nature arising 
under charter parties by Judicial Code, § 24, par. 
3 (28 USCA § 41), does not include attempted chang
es by the states in the substantive admiralty law, 
but does. include all means, other than proceedings 
in admiralty, which may be employed to enforce 
the right or to redress the injury involved, and in
cludes remedies in pais, as well as proceedings in 
court ; judicial remedies conferred by statute, as 
well as those existing in the common law : reme
dies in equity, as well as those enforceable in a 
co�rt of law. Red Cross Line v. Atlantic Fruit Co. , 
44 S. Ct. 274� 277, 264 U. S. 109, 68 L. Ed. 582. 

COMMON-LAW W I FE. A woman who was 
party to a "common-law marriage," as above 
defined ; or one who, having lived with a 
man in a relation of concubinage during his 
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life asserts a claim, after his death, to have cause they have a right to pasture on the 
bee� his wife according to the requirements waste, in common with the lord. 2 H. Bl. 
of the common law. In re Brush, 25 App. 389. 
Div. 610, 49 N. Y. S. 803. 

COMMON LAWYER. A lawyer learned in 
the common law. 

Com mon opin ion is good authority In law. Co. 
Litt. 186a ; Bank of Utica v. Mersereau, 3 
Barb. Ch. (N. Y.) 528, 577, 49 Am . Dec. 189. 

COMMON PLEAS. The name of a court of 
record having general original jurisdiction in 
civil suits. 

COMMON P LEAS, TH E C O U RT O F. 
Court of Common Pleas. 

See 

COMMON RECOVERY. In, conveyancing. 
A species of common assurance, or mode of 
conveying lands by matter of record, former
ly in frequent use in England. It ,�as in the 
nature and form of an action at law, carried 
regularly through, and ending in a reoov'ery 
of the lands against the tenant of the free
hold ; which recovery, being a supposed ad
judication of the right, bound all persons, 
and vested a free and absolute fee-simple in 
the recoverer. 2 Bl. Comm. 357. Christy v. 
Burch, 25 Fla. 942, 2 So. 258. Common re
coveries were abolished by the statutes 3 & 
4 Wm. IV. c. 74. They were resorted to when 
the object was to create an absolute bar of 
estates tail, and of the remainders and rever
sions expectant on the determination of such 
estates. 2 Bla. Comma 357. Though it has 
been used in some of the states, this form 
of conveyance is practically obsolete, easier 
and less expensive modes of making convey
ances having been substituted. Frost v. 
Oloutman 7 N. H. 9, 26 Am. Dec. 723 ; Lyle 
V. Richards, 9 Sergo & R. (Pa.) 322 ; Dow v. 
Warren, 6 Mass. 328. 

COMMO NABLE. Entitled to common. Com
monable beasts are either beasts of the plow, 
as horses and oxen, or such · as manure the 
land as kine and sheep. Beast.� not common
able

' 
are swine, goats, and the like. Co. Litt. 

122a ; 2 Bl. Comma 33. 

COMMO NALTY. The great body of citizens ; 
the mass of the people, excluding the nobility. 

The body of people composing a municipal 
corporation excluding the corporate officers. 

The bod; of a society or corporation, as 
distinguished from the officers. 1 Perro & D. 
243. 

Charters of incorporation of the various trades
men's societies, etc., in England are usually grant
ed to the master', wardens, and commonalty of such 
corporation. 

COMMONANCE. The commoners, or tena'nts 

COM MO NS. The class of subjects in Great 
Britain exclusive of the royal family and the 
nobility. They are represented in parliament 
by the house of commons. 

Part of the demesne land of a manor, (or 
land the property of which was in the lord,) 
which, being uncultivated, was termed the 
"lord's waste," and served for public roads 
and for common of pasture to the lord and 
his tenants. 2 Bl. Comma 00. 

Squares ; pleasure grounds and spaces or 
open places for public use or public recreation 
owned by towns ;-in modern usage usually 
called "parks." Woodward V. City of Des 
Moines, 182 Iowa, 1102, 165 N. W. 313, 314 ; 
Jones V. City of Jackson, 104 Miss. 449, 61 
So. 456, 457. 

COMMO NS, HOUSE O F. 
mons. 

See House of Com-

COMMONTY. In Scotch law. Land pos
sessed in common by different proprietors, or 
by those having acquired rights of servitude. 
Bell. 

COMMONWEALTH.  The public or common 
weal or welfare. This cannot ' be regarded as 
a technical term of public law, though often 
used in political science. It generally desig
nates, when so employed, a republican frame 
of government,-one in which the welfare 
and rights of the entire mass of people are 
the main consideration, rather than the priv
ileges of a class or the will of a monarch ; 
or it may designate the body of citizens liv
ing under such a government. Sometimes it 
may denote the corpor�te entity, or the gov
ernment, of a jural society (or state) pos
sessing powers of self-government in respect 
of its immediate concerns, but forming an 
integral part of a larger government, (or na
tion.) In this latter sense, it is the official 
title of several of the United States (as Penn
sylvania, Massachusetts, Virginia, and Ken
tucky), and would be appropriate to them 
all. In the former sense, the word was used 
to designate the English government during 
the protectorate of Cromwell. See Govern
ment ; Nation ; State. (State v. Lambert, 
44 W. Va. 308, 28 S. E. 930.) 

COMMORANCY. The dwelling in any place 
as an inhabitant ; which consists In usually 
lying there. 4 BI. Comm. 273. In American 
law it is used to denote a mere temporary 
residence. Ames v. Winsor, 19 Pick. (Mass.) 
248 ; Pullen V. Monk, 82 Me. 412, 19 A. 909 ; 
Gilman V. Inman, 85 Me. 105, 26 A. 1049. 

and inhabitants, who have the right of com-
COMMORANT. Staying or abiding ; dwellmon or commoning in open field. Cowell. 
ing temporarily in a place. One , residing in 

COMMONERS. In English law. Persons a particular town" city, or district. Barnes, 
hav�ug a right of 0011l.4'1l.cm. So called be- 162. 
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COMMORI ENTES. Several persons who COM M U N I  CUSTO D IA. In English law. 
perish at the same time in consequence of the An obsolete writ which anciently lay for the 
same calamity. lord, whose tenant, holding by knight's serv

COMMORTH , or COMORTH. A contribution 
which was gathered at marriages, and when 
young priests said or sung the first masses. 
Prohibited by 26 Hen. VIII, c. 6. Cowell. 

ice, died, and left his eldest son under age, 
against a stranger that entered the land, and 
obtained the ward of the body. Reg. Orig. 
161. 

COMMU'N I  D I V I DUNDO. In the civil law. 
COMMOTE. Half a cantred or hundred in An action which lies for those who have 
Wales, containing fifty villages. Also a great property in' common, to procure a division. 
seignory or lordship, and may include one It lies where parties hold land in common 
or divers manors. Co. Litt. 5. but not in partnership. Calvin. 

COMMOT I O N. A "civil commotion" is an 
insurrection of the people for general pur
poses, though it may not amount to rebellion 
where there is a usurped power. 2 Marsh. 
Ins. 793 ; Boon v. Insurance · Co., 40 Conn. 
584 ; Grame v. Assur. Soc., 112 U. S. 273, 5 
S. Ct. 150, 28 L. Ed. 716 ; Spruill v. Insur
ance Co., 46 N. C. 127. 

A civil commotion is an uprising among 
a mass of people which occasions a . serious 
and prolonged disturbance and infraction of 
civil order not attaining the status of war or 
an armed insurrection ;  it is a wild and ir
regular action of many persons assembled to
gether. Hartford Fire Ins. Co., Hartford, 
Conn. v. War Eagle Coal Co. (C" C. A.) 295 
Jj'. 663, 665. The term refers to political dis
orders, not to an economic disturbance. The' 
Poznan (D. C.) 276 F. 418, 427. 

COMMU NE, n. A self-governing town or 
village. The name given to the committee of 
the people in the French revolution of 1793 ; 
and again, in the revolutionary uprising of 
1871, it signified the attempt to establish ab
solute self-government in Paris, or the mass 
of those concerned in the attempt. In old 
French law, it signified any municipal cor
poration. And in old English law, the com
monalty or common people. 2 Co. Inst. 540. 

COMMUN E, adj. Lat. Common. 

COMMUNE CONC I LI UM. The King's Coun
cil. See Privy Council. 

COM M U N E  CONC I LI U M  REG N I .  The com
mon council of the realm. One of the names 
of the English parliament. See Communitas 
Regni Anglire. 

COMMUNE FORUM. The common place of 
justice. The seat of the principal courts, es
pecially those that are fixed. 

COM M U N E  PLAC ITUM. In old English law. 
A common plea or civil action, such as an 
action of debt. 

COM M U NE V I NCULUM. A common or mu
tual bond. . APplied to the common stock of 
consanguinity, and to the feodal bond of 
fealty, as the common bond of union between 
lord and tenant. 2 Bl. Comm. 250 ; 3 Bl. 
Comm. 230. 

CO M M U N !A. In old English law. Common 
things, res COn1.,munes. Such as running 
water, the air, the sea, and sea shores. 
Bract. fol. 7b. 

COMMUNIA PLAC I TA. In old English law. 
Common pleas or actions : those hetween one 
subject and another, as distinguished from 
pleas of the crown. 

COM M U N I A  PLAC ITA NON TEN ENDA I N  
SCACCAR I O. An ancient writ directed to 
the treasurer and barons of the exchequer, 
forbidding them to hold pleas between com
mon persons (i. e., not debtors to the king, 
who alone originally sued and were sued 
there) in that court, where neither of the 
pa�ties belonged to the same. Reg. Orig. 187. 

COMMUN IIE. In feudal law on the con
tinent of Europe, this name was given to 
towns enfranchised by the crown, about the 
twelfth · century, and formed into free corpo
rations by grants called "charters of com
munity." 

COM M U N I  BUS ANN IS. In ordinary years ; 
on the annual average. 

COM M U N I CATE. To bestow, convey, make 
known, recount, impart. Whitford v. North 
State Life Ins. Co., 163 N. C. 223, 79 S. E-
501, 502, Ann. Cas. 1915B, 270. 

COM M U N I CAT I O N. Information given , 
the sharing of knowledge by one with anoth· 
er ; conference ; consultation or bargaining 
preparatory to making a contract. Inter
course ; connection. Also, the Masonic equiv
alent for the word "meeting." State v. 
Goodwyn, 83 W. Va. 255, 98 S. E. 577. 

Something said by one person to another ; 
-so used in a statute providing that neither 
a party nor his · or her spouse shall be ex
amined as a witness as to personal trans
actions or communications between witness 
and persons since deceased. �ecor v. Siver, 
188 Iowa, 1126, 161 N. W. 769, 772, 176 N. 
W. 981. 

' 

"Tra.nsactions and communications," within stat
ute decl.aring inadmissible testimony of interested 
witness concerning transactions and communica
tions between himself and deceased person, embrace 
every variety of affairs which conform to th� sub
ject of negotiation, interviews, or actions between 
two persons, and include every method by whiCh 
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one person can derive impressions or Information 
from the conduct, condition or language of another. 
Bright v. Virginia & Gold Hill Water Co. (C. C. A.) 
270 F. 410, 413. 

The act of communicating ;-so used in a 
statute declaring that no husband or wife 
shall be compelled to disclose any confidential 
communication made by one to the other dur
ing marriage. Whitford v. North State Life 
Ins. Co., 163 N. C. 223, 79 S. E. 501, 502, 
Ann. Cas. 1!')15B, 270. in a broader sense, 
the word embraces all knowledge upon the 
part of either obtained by reason of the mar
riage relations, and which but for the con
fidence growing out of such relation would 
not have heen known. Allcock v. Allcock, 
174 Ky. 635, 192 S. 'V. 853, 854. 

As used in a statute providing that an attorney 
cannot, withQut the consent of his client, be ex
amined as to any communication made by the cli
ent, "communication" is not restricted to mere 
words but includes acts as well. Ex parte McDon
ough, 170 Cal. 230, 149 P. 536, 567, L. R. A. 1916C, 593, 
Ann. Cas. 1916E, 327. 

I n  French Law 

The production of a merchant's books, by 
delivering them either to a person deSignated 
by the court, or to his adversary, to be exam
ined in all their parts, and as shall be deemed 
necessary to the suit. Arg. Fr. Mere. Law, 
552. 

I n  General 

-Confidential com m un ications. These are cer
tain classes of communications. passing be
tween persons who stand in a confidential or 
fiduciary relation to each other, (or who, on 
account of their relative situation, are under 
fl special duty of secrecy and fidelity,) which 
che law will not permit to be divulged, or al
low them to be inquired into in a court of 
justice, for the sake of public policy and the 
good order of society. Examples of such 
privileged relations are those of husband and 
wife and attorney and client. Hatton v. Rob
inson, 14 Pick. (Mass.) 416, 25 Am. Dec. 415 : 
Parker v. Carter, 4 Munf. (Va.) 287, 6 Am. 
Dec. 513 ; Chirac v. Reinicker, 11 Wheat. 
280, 6 L. Ed. 474 ; Parkhurst v. Berdell, 110 
N. Y. 386, 18 N. E. 123, 6 Am. St. Rep. 384. 

-Privileged com munication. In the law of 
evidence. A communication made to a coun
sel, solicitor, or attorney, in profeSSional con
fidence, and which he is not permitted to 
divulge ; otherwise called a "confidential 
communication." 1 Starkie, Ev. 185. In the 
law of libel and slander. A defamatory state
ment made to another in pursuance of a duty, 
political, judicial, social, or personal, so that 
an action for libel or slander will · not lie, 
though the statement be false, unless in the 
last two cases actual malice be proved in ad
dition. Bacon v. Railroad Co., 66 Mich. 166, 
33 N. W. 181 ; 5 E. & B. 3�7! When a com
munication is fairly made by one in the dis
charge . .  of a public or private · duty, .legal, 
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moral, or social, of perfect or imperfect ob
ligation, or in the conduct of his own affairs, 
to one who has a corresponding interest to 
receive such communication, it is "privi
leged," International & G. N. Ry. Co. v. Ed
mundson (Tex. Com. App.) 222 S. W. 181, 
183, if made in good faith and without actual 
malice, Baker v. Clark, 186 Ky. 816, 218 S. W. 
280, 285. A "privileged communication" is 
one made in good faith, upon any subject
matter in which the party communicating has 
an interest, or in reference to which he has, 
or honestly believes he has, a duty, and which 
contains matter which, without the occasion 
upon which it is made, would be defamatory 
and actionable. Bland v. Lnwyer-Cuff Co., 
72 Old. 128, 178 P. 885, 887 ; Garcia v. Socie
dad de Obreros (Tex. Civ. App.) 263 S. W. 
943, 944. See, also, Zanley v. Hyde, 208 
Mich. 96, 175 N. W. 261, 233 ; Friedell v. 
Blakely Printing Co., 163 Minn. 226, 2003 N. 
W. 974, 975 ; Alexander v. Vann, 180 N. C. 
187, 104 S. E. 360, 361 ; Putnal v. Inman, 
76 Fla. 553, 80 So. 316, 318, 3 A. L. R. 1580 ; 
.Mass�e v. Williams (C. C. A.) 207 F. 222, 
230 ; Peak v. Taubman, 251 Mo. 3!l0, 158 S. 
W. 656, 663. In a "privileg�d communica
tion" the words used, if defamatory and 
libelous, are excused, while in "fair com
ment" the words are not a defamation of 
plaintiff and not libelous. Van Lonkhuyzen 
v. Daily News Co., 203 Mich. 570, 170 N. W. 
93, 99. 

Privileged communications are either (1) 
absolutely privileged, or (2) conditionally or 
qualifiedly privileged. Grantham v. Wilkes, 
135 Miss. 777, 100 So. 673. An "absolutely 
privileged communication" is one made in 
the interest of the public service or the due 
administration of justice, and is practically 
limited to legislative and judicial proceedings 
and other actions of state. Grantham v. 
Wilkes, 135 Miss. 777, 100 So. 673. By an 
"absolutely privileged" publication is not to 
be understood a publication for which the 
publisher is in no wise responsible, but it 
means a publication in respect of which, by 
reason of the occasion upon which it is made, 
no remedy can be had in a civil action for 
slander or libel, Peterson v. Cleaver, 105 
Neb. 438, 181 N. W. 187, 189, 15 A. L. R. 447, 
even though the words are published ma
liciously and with knowledge of their falsity, 
Spencer v. Looney, 116 Va. 767, 82 S. E. 745, 
747. A "qualifiedly privileged communica
tion" is a slanderous statement uttered in 
good faith upon a proper occasion and from 
a proper motive based upon an honest belief 
that it is true, but, unlike communications 
wholly privileged, the defendant has the bur
den of proving want of malice or ill will. 
Peak v. Taubman, 251 Mo. 390, 158 S. W. 656, 
665. A communication "qualifiedly privi
leged" is one which is prlma facie privileged 
only, and in which the privilege may be lost 
by proof of malice in the publication. Spen
cer v. Looney, 116 Va. 767, 82 S. E. 745, 747. 
A communication made in good faith upon 
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any subject-matter in which the party com
municating has an interest or in reference to 
which he has a duty, either legal, moral, or 
social, if made to a person having a cor
responding interest or duty, is "qualifiedly 
privileged." Peterson v. Cleaver, 105 Neb. 
438, 181 N. W. 187, 189, 15 A. L. R. 447 ; 
Grantham v. Wilkes, 135 Miss. 777, 100 So. 
673 ; Bland v. Lawyer-Cuff Co., 72 Okl. 128, 
178 P. 885, 887. See. also, Finkelstein v. 
Geismar, 91 N. J. Law, 46, 106 A. 201) ; Stan
ley v. Prince, 118 Me. 3GO, 108 A. 328, 330 ; 
Kenney v. Gurley, 208 Ala. 623, 93 So. 34, 37, 
26 A. L. R. 813 ; Massee v. Williams (C. C. 
A.) 207 F. 222, 230. ; G erman-American Ins. 
Co. v. Huntley, 62 Oklo 39, 161 P. 815, 818 ; 
Privilege. 

Any theory or system of social organization 
involving cammon ownership of the agents of 
production, and some approach to equality in 
the distribution of the products of industry. 
Webster, Dict. A system by which the state 
controls the means of production and the dis
tribution and consumption of industrial prod
ucts. Cent. Dict. 

An equality of distribution of the phySical means 
of life and enjoyment as a transition to a still high
er standard of justice that all should work accord
ing to their capacity and receive according to their 
wants. 1 Mill, Pol. Ec. 248. 

COMM U N I TAS R EG N I  ANGL I IE. The gen-
eral assemhly of the kingdom of Eng;land. 
One of the ancient names of the Eng;lish par-

C O MM U N I N GS. In Scotch law. The negoti- lin ment. 1 Rl. ('omm. 148. See, also, Com

ations preliminary to entering into a contract. mune Concilium Regni. 

C O M M U N I O  BONORUM.  In the civil law. C O M M U N I TY. Neighborhood ; vicinity. 
A community of goods. State ex info Carnahan ex ret Webb v. 

Jones, 2ti6 �10. 1m, 181 S. W. 50, 51. ' Ptople 
C O M M U N I O N  O F  GOO DS. In Rcotch law. who reside in a locality in more or less prox
The right enjoyed by 'married persons in imity. Stnte ex info Thompson ex reI. Ken
the movable goods belonging to the,m. Bell. neppe V. Scott, 304 Mo. 66:1, 26--1 S. W. 369, 

Com m unis error facit jus. Common error 
makes law. 4 Inst. 240 ; Noy, Max. p. 37, 
max. 27. Oommon error goeth for a law. 
Finch, Law, b. I, C. 3, no. 54. Common er
ror sometimes passes current as law. Broom, 
Max. 139, 140. (What was at first illegal is 
presumed, when repeated many times, to have 
acquired the force of usage ; and then it 
would be wrong to depart from it.) 1 Ld. 
Raym. 42 ; 6 C1. & F. 172 ; 3 M. & S. 396 ; 
Goodman V. EaRtman, 4 N. H. 458 ; Kent v. 
Kent, 2 Mass. 357 ; Davey V. Turner, 1 Dall. 
13, 1 L. Ed. 15. The converse of this maxim 
is oommunis error non facit jus. A common 
error does not make law. 4 Inst. 242 ; 3 
Term 725 ; 6 Term 564. 

370. A society or body of people liying in 
the same place, under the same laws and reg
ulations. who haye common rig;hts, privileges, 
or interests. In re Huss, 126 N. Y. 537, 27 N. 
E. 784, 12 L. R. A. 620 ; Gilman V. Dwight, ' 
13 Gray (Mass.) 356, 74 Am. Dec. 634 ; Cun
ningham V. rnderwood, 116 F. 803, 53 C. C. 
A. 99 ; Berkson V. Railway Co., 144 Mo. 211, 
45 S. 'V. 1119 ; People v. Drennan, 307 Ill. 
482, 139 N. E. 128, 131. 

The term "community," as used in a statute pro
viding that communities may be incorporated for 
the purpose of supplying inhabitants with water, 
should be construed to include all the inhabitants 
of a district having a community of interest in ob
taining for themselves in common a water supply 
for domestic use. Hamilton V. Rudeen, 112 Or. 268, 
224 P. 92, 93. 

In connection with the rule requiring, for purpos
es of impeachment, a kno·wledge of the character 
of the witness in the community or neighborhood in 
which he resides, the term "community" means, 

C O M M U N IS O P I N I O. Common opinion ; 
general profeRsional opinion. According to 
Lord Coke (who places it on the footing of ob
servance or usage), common opinion is good 
authority in law. Co. Litt. 186a. 

generally, where the person is well known and has 
A established a reputation. Craven V. State, 22 Ala. C O M MU N IS PAR I ES. In the civil law. 

common or party wall. Dig. 8, 2, 8, 13. 

C O M M U N I S  R I XATR IX. In old English 
law. A common scold, (q. v.) 4 BI. Comm. 
168. 

C O M M U N IS SCR I PTU RA. In old English 
Ia W. A common writing ; a writing common 
to both parties ; a chirograph. Glan. lib. 8, 
c. 1. 

COM M U N IS STI P ES. A common stock of 
descent ; a common ancestor. 

C O M M U N ISM. A name given to proposed 
systems of life or social organization based 
upon the fundamental principle of the non
existence of private property and of a com
munity of goods in a society. 

App. 39, ill So. 767, 769. 

I n  the Civil Law 

A corporation or �ody politic. Dig. 3, 4. 

' I n French Law 

A species of partnership which a man and 
a woman contract when they are lawfully 
married to each other. See, also, Community 
Property, infra. 

Oonventional oommunity is that which is 
formed by express agreement in the contract 
of marriage. 

By this contract the legal community which would 
otherwise subsist may be modified as to the propor
tions which each shall take, and as to the things 
which shall compose It. 
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Legal community is that which takes place Clark v. Norwood, 12 La. Ann. 598 ; , Barnes 
by virtue of the contract of marriage itself. v. Thompson, 154 La. 1036, 98 So. 657, 658. ' 

The French system of community property was 
known as the dotal system, and the Spanish as the 
ganancial system. The conquest of M'exico by the 
Spaniards and their acquisition of the Florida ter
titory resulted in the . introduction on American soil 
of the Spanish system, which now prevails, usually 
in a somewhat modified form, in Texas, California, 
Nevada, Arizona, Washington, Idaho, New Mexico, 
Porto Rico, and the Philippines. See Ballinger, Com. 
Property, § 6 ; , Chavez v. McKnight, 1 N. M. 147. 
The Louisiana Code has, with slight modifications, 
adopted the dotal system of the Code Napoleon as 
regards the separate rights of husband and wife, 
but as to their common property, it retained the 
essential features of the Spanish gananci,al system. 
See Civ. Code Cal. § 162 et seq. ; Civ. Code Ariz. 
1913, pars. 3848, 3850 (Rev. Code 1928, §§ 2172, 2173) ; 
Rev. Laws Nev. §§ 2155, 2160 (Comp. Laws 1929, §§ 
3355, 3360) ; Code N. M. 1915, §§ 2757, 2758, 2766, 1840, 
1841 ( Comp. St. 1929, §§ 68-302, 68-303, 68-403, 38-
104, 38-105) ; Vernon's Ann. Civ. St., art. 4619 et 
seq. ; Rev. Codes Idaho, § 2674 et seq. (Code 1932, § 
31-901 et seq. ) ; Rem. & Bal. Code (Wash.) §§ 5915-
5917 (Rem. Compo Stat. §§ 6890-6892).  

C O M M U N I TY D E BT. One chargeable to the 
community (of husband -and wife) rather than 
to either of the narties individually. Calhoun 
v. Leary, 6 Wash. 17, 32 P. 1070. 

C O M M U N ITY O F  PRO F I TS. This term, as 
used in the definition of a partnershtp, (to 
which a community of profits is essential,) 
means a proprietorship in them as distin
guished from a personal claim upon the other 
associate, a property right in them from the 
start in one associate as much as in the oth
er. Bradley v. Ely, 24 Ind. App. 2, 56 N. E. 
44, 79 Am. St. Rep. 251 ; Moore v. Williams, 
26 Tex. Civ. App. 142, 62 S. W. 977. 

CO M M U N I TY PRO PERTY. Property owned 
in common by a husband and wife as a kind 
of marital partnership. Coleman v. Coleman 
(Tex. Civ. App.) 293 S. W. 695, 699. Property 
acquired by husband and wife, or either, dur
ing marriage, when not acquired as the sep
arate property of either. In re Lux's Estate, 
114 Cal. 73, 45 P. 1023 ; Mitchell v. Mitchell, 
80 Tex. 101, 15 S. W. 705 ; Ames v. Hubby, 
49 Tex. 705 ; Holyoke v. Jackson, 3 Wash. T. 
235, 3 P. 841 ; Civ. Code Cal. § 687. This 
partnership or community consists of the 
profits of all the effects of which the hus
band has the administration and enjoyment, 
either of right or in fact, of the produce of 
the reciprocal industry and labor of both hus
band and wife, an

'
d of the estates which they 

may acquire during the marriage, either -by 
donations made jointly to them 'both, o-r by 
'
purchase, or in any other similar way, even 
although the purchase be only in the name 
of one of the two, and not of both, because in 
that case the period of time when the pur
chase is made is alone attended to, and not 
the person who made the purchase. Rev. Civ. 
Code La. arts. 2402, 2404 ; . Davidson v. Stuart, 
10 La. 146 ; Brown T. Cobb, 10 � 172 ; 

C O M M UTAT I O N. Change ; substitution. 

I n  Cri m inal Law 

The substitution of one punishment for an
other, after conviction of the party subject 
to it. 

The change of a punishment from a greater 
to a less ; as from hanging to imprisonment. 
People v. Jenkins, 325 Ill. 372, 126 N. E. 290, 
292 ; Commonwealth v. Minor, 195 Ky. 103, 
241 S. W. 856, 859 ; 'Villiams v. Brents, 171 
Ark. 367, 284 S. W. 56, 58 ; State v. Wolfer, 
127 Minn. 102, 148 N. W. 896, 897, L. R. A. 
1915B, 95 ; Ex parte Perovich (D., C.) 9 F.(2d) 
124, 125 ; Duehay v. Thompson (C. C. A.) 223 
F. 305. 306 : Rich v. Chamherlain, 107 Mich. 
381. 65 N. W. 235. 

Although both a p,aroon and a commutation are 
granted by the sovereign power ; Goben V. State, 32 
Ok!. Cr. 237, 240 P. 1085, 1087 ; E:x parte Janes, 1 Nev. 
321 ; In re Victor, 31 Ohio St. 206 ; Lee V. Murphy, 
22 Grat. (Va.) 789, 12 Am. Rep. 583 ; a "commutation " 
means merely a change of punishment, while a "par
don" avoids or terminates punishment for crime ; 
U. S. v. Commissioner of Immigration at Port of 
New York (C. C. A.) 5 F. (2d) 162, 165. A pardo'n 
bears no relation to the term of punishment, and 
must be accepted or it is nugatory ; commutation 
removes no stain, restores no civil privilege, and 
may be effected without the consent and against the 
will of the prisoner. In re Charles, 115 Kan. 323. 
222 P. 606, 608 ; Chapman v. Scott (D. C.) 10 F. (2d) 
158, 159. 

"Commutation" is also distinguishable from a 
"reprieve" or "respite," meaning simply the with
holding of a sentence for an interval of time, a 
postponement of execution, or a temporary suspen
sion of execution. State v. District Court of Eight
eenth Judicial Dist. in and for Blaine County; 73 
Mont. 541, 237 P. 525, 527. 

I n Civil Matters 

The conversion of the right to receive a 
variable or periodical payment into the right 
to receive a fixed or gross -payment. Com
mutation may he effected by private agree
ment, but it is usually done under a statute. 

C O M M UTAT I O N  O F  TAXES. Payment of a 
designated lump sum (permanent or annual) 
for the privilege of exemption from taxes, or 
the settlement in advance of a specific sum in 
lieu of an ad valorem tax. Cotton Mfg. Co. v. 
New Orleans, 31 La. Ann. 440. 

CO M MUTAT I O N  O F  T ITHES. Signifies the 
conversion of tithes into a fixed payment in 
money. 

COMMUTAT I O N  T I CI{ET. A. railroad ticket 
giving the holder the right to travel at a cer
tain rate for a limited number of trips (or 
for an unlimited number within a certain 
Wriod of time) for a less amount than would 
,be ,paid in the aggregate ' for so many sepa· 
rate trips. Interstate Commerce Com'n v. 
Baltimore & O. R. Co. (c. C.) .a F. 56. 
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COMM UTAT IVE CONTRACT. In clvll law. 
One in which eaeh of the contracqng .partles 
gives and receives an equivalent ; e. g., the 
contract of sale. Pothier, ObI. n. 13. See 
Contract. 

COMMUTAT IVE JUST I C E. See Justice. 

COMPACT, U. An agreement ; a contract. 
Green v. Biddle, 8 Wheat. 1, 92, 5 L. Ed. 547. 
Usually applied to conventions between na
tions or sov�reign states. 

A contract between parties, which creates obliga
tions and rights capable of being enforced, and con
templated as such between the parties, in their dis
tinct and independent characters. Story, Const. b. 
3, c. 3 ; Ruther!. · Inst. b. 2, c. 6, § 1. 

A mutual consent C)f parties cC)ncerned respecting 
some prC)perty or right that is the C)bject of the 
stipulation, or sC)mething that is to be done or for
borne. Chesapeake & O. Canal CC). v. Baltimore & 
O. R. Co. ,  4 Gill & J. (Md. ) 1. 

COM PACT, adj. Concentrated, close, or near 
to. Webster v. Toulon Tp. High School Dist. 
:No. 4, 313 Ill. '541, 145 N. E. 118, 121 ; People 
v. Emmerson, 313 Ill. 209, 145 N. E. 106, 108. 
Closely and firmly united. People v. Cross
ley, 261 Ill. 78, 100 N. E. 537, 545 ; State v. 

.Jones, 114 Kan. !126, 220 P. 275, 276 ; State 
v. Tindell, 112 Kan. 256, 210 P. 619, 621. 
l1�irm ; solid ; dense. People v. Swift, 270 Ill. 
532, 110 N. E. 9<.M:, 905. 

industrial undertaking, or other legitimate 
business. Mills v. State, 23 Tex. 303 ;  Smith 
v. Janesville, 52 Wis. 680, 9 N. W .. 789. 

The proper signification of the word "company," 
when applied to persons engaged In trade, denotes 
those united for the same purpose or in a. joint con
cern. It is so commonly used in this sense, or as 
indicating a. partnership, that few persons accus
tomed to purchase goods at sh()ps, where they are 
sold by retail, would misapprehend that such was 
its meaning. Palmer v. Pinkham, 33 Me. 32. 

The term is not identical with. "partnership," al
though every unincorporated society is, in its legal 
relations, a partnership. In c()mmon use a distinc
tion is made, the name "partnership" being re
served for business associations of a limited num
ber of persons (usually not more than four or five) 
trading under a name composed of their individual 
names set out in succession ; while "company" is 
appropriated as the designation ()f a society com
prising a larger number of persons, with greater 
capital, and engaged in more extensive enterprises, 
and trading under a title not disclosing the names 
of the individuals. See Allen v. Long, 80 Tex. 261, 
16 S. W. 43, 26 Am. St. Rep. 735 ; Adams Exp. Co. 
v. Schofield, ' 111 Ky. 832, 64 S. W. · 903 ; Kossakow
ski v. People, 1Tl Ill. 563, 53 N. E. 115 ; In re Jones, 
28 Misc. Rep. 356, 59 N. Y. SuPP. 983 ; Attorney Gen
eral v. Mercantile Marine Ins. Co., 121 Mass. 525. 

Sometimes the word is used to represent those 
members of a. partnership whose names do not ap
pear in the name of the firm. See 12 Toullier, 97. 

A number of persons united for performing 
or carrying on anything jointly. In re Tide-

COM PANAGE. All kinds of food, except water Coal Exchange (C. C. A.) 280 F. 638, 

bread and drink. Spelman. 643. 

CO M PAN I ES .CLAUSES CONSO L I DAT I O N  
ACT. An English statute, (8 Vict. c. 16,) pass
ed in 1845, which consolidated the clauses 
of previous laws still remaining in force on 
the subject of public companie1s. It is con
sidered as incorporated into all subsequent 
acts authorizing the execution of undertak
ings of a public nature by companies, unless 
expressly excepted. by such later acts. Its 
purpose is declared by the preamble to be to 
a void repeating provisions as to the constitu
tion and management of the companies, and 
to secure greater uniformity in such provi
sions. Wharton. 

COM PAN I O N  O F  T H E  GARTER. One of the 
knights of the Order of the Garter. 

CO'MPAN I O NS. In French law. A general 
term, comprehending all :persons who compose 
the crew of a ship or vessel. . Poth. Mar. Cont. 
no. 163. 

C O M PAN U LATE. This term, used to de
scribe the shape of the cover of a lunch-box 
containing a thermos bottle, means bell
shaped. American Can Co. v. Goldee Mfg. 
Co. (D. C.) 290 F. 523, ,527. 

CO M PANY. A society or association of per
sons, in considerable number, interested in a 
common object, and uniting themselves for the 
prosecution usually of some commercial or 

Thus, the term is not necessarily limited to a trad
ing or commercial body, but may include an un
incorporated organizatiC)n to promote fraternity 
among its members and provide mutual aid and 
protection through the payment of death benefits. 
In re Order of Sparta (D. C.) 238 F. 437. 

"Company" is a generic and comprehe�sive word, 
which may include individuals, partnerships, and 
corporations. Asbury v. Town of Albemarle, 162 
N. C. 247, 78 S. E. 148, 148, 44 L. R. A. (N. S.) 1189 ; 
J. P. Duffy Co. v. Tooebush (Sup.) 139 N. Y. S. 112, 
113. 

The word is sometimes applicable to a single in
dividual. Harger v. Harger, 144 Ark. 375, 222 S. W. 
736, 739. But compare Wood v. Wood, 78 Or. 181, 151 
P. 969, 970,' L. R. A. 1916C, 251, Ann. Cas. 1918A, 226. 

Joint Stock Com pany 

An association of individuals for· purposes 
of profit, possessing a common capital con
tributed by the members compOSing it, such 
ca,pital being commonly divided. into shares of 
which each member possesses one or more, 
and which are transferable by the owner. 
Shelf. Jt. St. Co. 1. One having a joint stock 
or capital, which is divided into numerous 
transferable shares, or consists of transfer
able stock. Lindl. Partn. 6. A partnership 
whereof the capital is divided, or agreed to be 
divided, into shares so as to be transferable 
without the express consent of the co-part
ners. Pars. Part. § 435. A qu,as.i partnership, 
invested by statutes in England and many of 
the states with some of the privileges of a 
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corporation. See Pennsylvania v. Mining Co., 
10 Wall. 556, 19 L. Ed. 998 ; L. R. 4 Eq. 695. 
It lies midway between a corporation and a 
copartnership. Rocky Mountain Stud Farm 
Co. v. Lunt, 46 Utah, 299, 151 P. 521, 527 ; 
1 Lindl. Partn., 1st Ed. 6. 

A "joint-stock company" is an entirely different 
organization from a "corporation," although it ·has 
many of the same characteristics and is often not 

improperly called a quasi corporation, especially 
under particular statutes, but in Kentucky it is still 
what it was at common law, namely, a hybrid mid
way between a corporation and a partnership, that 
is, it had directors and officers, articles of asso
ciation, a common capital divided into shares which 
represented the interests of the members and are 
transferable without the consent of the other mem
bers so that the death of a member does not dis
solve the company-but, on the other hand, each 
member was liable for the debts of the concern, 
so that such company had characteristics of both a 
corporation and a partnership. Roller 'Y. Madison; 
172 Ky. 693, 189 S. W. 914, 915. 

Limited Com pany 

A company in which the liability of each 
shareholder is limited by the number of 
shares he has taken, so that he cannot be 
called on to contribute beyond the amount of 
his shares. In England, the memorandum of 
association of such company may provide that 
the liability of the directors, manager, or man
aging director thereof shall be unlimited. 80 
& 31 Vict. c. 131 ; 1 Lind!. Partn. 383 ; Mozley 
& \Vhitley. 

P u'blic Com pany 

In English law. A business corporation ; 
a society of persons joined together for carry
ing on some commercial or industrial under
taking. 

U nincorporated Co,m pany 

If a number of persons are united for car
rying on any kind of business enterprise 
jointly, and are not incorporated, and do not 
constitute a partnership, they are an unin
corporated "company" within the meaning of 
the Bankruptcy Act of July 1, 1898, c. 54'1, § 
4b, 30 Stat. 547 (11 USCA § 22(b). In re Tide
water Coal Exchange (C. C. A.) 280 F. 638, 
640. 

CO M PARAT I O  L ITERARUM. In the civil 
law. Comparison of writings, or handwrit
ings. A mode of proof allowed in certain 
cases. 

CO M PARAT IVE. Proceeding thy the method 
of compar,ison ; founded on comparison ; es
timated by comparison. 

COMPARAT I V E  I NTERPRETATION. That 
method of interpretation which seeks to ar
rive at the meaning O'f a statute O'r O'ther 
writing by comparing its several parts and 
alsO' by comparing it as a whole with other 
like documents prO'ceeding from the same 
source and referring to the same general sub-
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ject. Glenn v. York County, 6 Rich. (S. C.) 
412. 

C O M PA RAT I V E  J U RI SPRUDE.N,CE. The 
study of the principles of legal science by 
the comparison of various systems of law. 

C O M PARATI V E  N!E,GLl G ENCE. That doc
trine in the law of negligence by which the 
negligence of the parties is compared, in the 
degrees of "slight," "O'rdinary," and "gross" 
negligence, and a recovery permitted, notwith
standing thQ contributory negligence of the 
plaintiff, when the negligence of the plaintiff 
is slight and the negligence of the defendant 
gross, but refused when the plaintiff has been 
guilty of a want of ordinary care, thereby cO'n
tributing to his injury, or when the negligence 
of the defendant is not gross, but only ordi
nary or slight, when compared, under the cir
cumstances of the case, with the contributory 
negligence of the plaintiff. 3 Amer. & Eng. 
Enc. Law, 367. See Steel CO'. v. Martin, 115 
Ill. 358, 3 N. E. 456 ; Imes v. R. Co., 105 Ill. 
App. 37 ; Railroad Co. v. Ferguson, 113 Ga. 
708, 39 S. E. 306, 54 L. R. A. 802 ; Sluder v. 
Transit Co., 189 Mo. 107, 88 S. W. 648, {) L. 
R. A. (N. S.) 239 ; Hailey-Ola Cool Co. v. Mor
gan, 39 Ok!. 71, 134 P. 29, 31 ; St. Louis & 
S. F. R. Co. v. Elsing, 37 Ok!. 333, 132 P. 4&3, 
486. 

COM PARISON O F  HAN'DWR I T I NG. A com
parison by the juxtaposition of two writings, 
in order, by such comparison, to aseertain 
'"hether both were written by the same per
son. 

A method of proof resorted to where the 
genuineness of a written document is diR
puted ; it consists in comparing the hand
writing of the disputed paper with that of 
another instrument which is proved or ad
mitted to be in the writing of the party 
sought to be charged, in order to infer, from 
their identity or similarity in this respect, 
that they are the work of the same hand. 
Johnson v. Insurance Co., 105 Iowa, 273, 75 
N. W. 101 ; Rowt v. Kile, 1 Leigh (Va.) 216 ; 
Travis v. Brown, 43 Pa. 9, 82 Am. Dec. 540. 

COIM PASCU UM. Belonging to commonage 
Jus compascuum, the right of commO'n of pas
ture. 

COM PASS, T H E  M A R,I NER'S. An instru
ment used by mariners to point out the course 
of a ship at sea. It consists of a magnetized 
steel bar called the "needle," attached to the 
under side of a card, upon which are drawn 
the points of the compass, and supported by 
a fine pin, upon which it turns freely in a 
horizontal plane. 

C O M PASSI NiG. Imagining or cO'ntriving, O'r 
plotting. In English law, "compassing the 
king's death" is treason. 4 Bl. Comm. 76. 

COM PATELRNI TAS. In the canO'n law. A 
kind of spiritual relatiO'nship ''Co�tracted by 
baptism. 
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COMPATER.N I TY. Spiritua,l affinity, con

tracted by sponsorship in baptism. 

COMPAT I BI L ITY. As applied to offices, such 
relation and consistency between the duties 
of two offices that they may be held and filled 
by one person. 

COM PEAR. In Scotch law. To appear. 

COM PEARANCE. In Scotch practice. A� 
pearance ; an appearance made for a defend
ant ; an appearance by counsel. Bell. 

COM PEL To force. Temple Lumber Co. v. 
Living (Tex. Civ. App.) 289 s. W. 746, 749. 
To oblige. Texas Electric Ry. v. Jones (Tex. 
Civ. App.) 231 s. W. 823, 82-1. 

In an allegation that plaintiff was compelled to 
pay license taxes, the word "compel" does not nec
essarily import elements of compulsory payment. 
Singer Sewing Mach. (J{). v. Teasley, 198 Ala. 673, 
73 So. 969, 971. Compare Ains v. Hayes, 92 Conn. 
130, 101 A. 579, L. R. A. 1917F, 1086, and also Sin
nott v. District Court in and for Clarke County, 
201 Iowa, 292, 207 N. W. 129, 131. 

As to compelling a person to testify against him
self, see State v. Backstrom, 117 Kan. Ill, 230 P. 
306, 308 ; State v. Whalen, 108 Wash, 287, 183 P. 130, 
131 ; Doyle v. Wilcockson, 184 Iowa, 757, 169 N. W. 
241, 242 ;  U. S. v. Cooper (D.  C.)  288 F. 604, 609 ; 
U. S. v. Kallas (D. C. ) 272 F. 742, 751. 

COMPE,LLAT I VUS. An adversary or accus
er. 

Com pendia sunt dispendia. Co. Litt. 305. Ab· 
breviations (or abridgments) are detriments. 

COM P EN D I UM.  An abridgment, synopsis, 
or digest. 

COM PE,NSAC I ON. In Spanish law. Com
pensation ; set-off. The extinction of a debt 
by another debt of equal dignity between per

sons who have mutual claims on each other. 

COM PENSAT
'
I O. Lat. In the civil law. 

Compensation, or set-off. A proceeding re
sembling a set-off in the common law, being 
a claim on the part of the defendant to have 
an amount due to him from the plaintiff de
ducted from his demand. Dig. 16, 2 ;  Inst. 
4, 6, 30, 39 ; 3 Bl. Comm. 305. 

C O M PENSAT I O  C RI M I N I S. (Set-off of crime 
or guilt.) In practice. The compensation or 
set-off of one crime against another ; th", plea 
of recrimination in a suit for a divorce ; that 
is, that the complainant is guilty of the 
same kind of offense with which the respond
ent is charged. See 1 lIagg. Cons. 144 ; 1 
lIagg. Eccl. 714 ; Wood v. Wood, 2 Paige, Ch. 
(N. Y.) 108, 2 D. & B. 64 ; Bishop, Marr. & 
D. §§ 393, 394. 

COMPENSAT'I ON. Indemnification ; pay
ment of damages ; making amends ; making 
whole ; giving an equivalent or substitute of 
equal value ; that which is necessary to re-

COMPENSATION 

store an injured party to his former position. 
An act which a court orders to be done, or 
mon�y which a court or other tribunal orders 
to be paid, by a person w:tIose acts or omis
sions have caused loss or injury to another, 

, in order that thereby the person damnified 
may receive equal value for his loss, or be 
made whole in respect of his injury. Rail
road Co. v. Denman, 10 Minn. 280 (Gil. 208) ; 
Jablonowski v. Modern Cap Mfg. Co., 312 Mo. 
173, 279 S. W. 89, 95 ; Proctor v. Dillon, 235 
Mass. 538, 129 N. E. 265, 269 ; City of Sacra
mento v. Industrial Accident Commission of 
California, 74 Cal. App. 386, 240 P. 792, 794. 

"Compensation" is a misleading term, and is 
used merely for lack of a word more nearly ex
pressing the thought of the law which permits re
covery for an imponderable and intangible thinl 
for which there is no money equivalent. Stutsman 
v. Des Moines City Ry. Co., 180 Iowa, 524, 163 N. W. 
580, 585. 

The word "compensation,'; as used - in Workmen's 
Compensation Acts, means the money relief afford

ed an injured employee or his dependents accord
ing to the scale established and for the persons 
designated in the act, and not the compensatory 
damages recoverable in an action at law for a wrong 
done or a contract broken. Devine's Case, 236 Mass. 
588, 129 N. E.  414, 416 ; Mosely v. Empire Gas & Fuel 
Co., 313 Mo. 225, 281 S. W. 762, 7fJ1, 45 A. L. R. 1223 ; 
Christensen v. Morse Dry Dock & Repair Co., 214 
N. Y. S. 732, 740, 216 App. Div. 274. 

As used in Workmen's Compensation Acts, "com
pensation" is distinguishable from "benefits" ; the 
former applying to an allowance where the em
ployee is only injured, and the latter applying in 
case of death. Industrial Commission v. Jasionow
ski, 24 Ohio App. 66, 156 N. E. 616, 618 ; Terry v. 
General Electric Co., 232 N. Y. 1W, 133 N. E. 373, 
374. The term "compensation" may include funeral 
benefits. Donoho v. Atlantic Basin Iron Works, 
206 N. Y. S. 4!t4, 495, 210 App. Div. 535 ; In re State 
Industrial Commission, 165 N. Y. S. 967, 968, 179 
App. Div. 481 ; Henry v. American Enamel Co., 48 
R. I. 113, 136 A. 3, 6. But see Barber v. Estey 
Organ Co., 100 Vt. 72, 135 A. 1, 2 ;  Manteufel v. 
Industrial Commission, 172 Wis. 565, 179 N. W. 761, 
762 ; Industrial Commission v. Hammond, 77 Colo. ' 
414, 236 P. 1006, 1008. 

Also that equivalent in money which is 
paid to the owners and occupiers of lands 
taken or injuriously affected by the exercise 
of the power of eminent domain. 

In the constitutional provision for "just compen
sation" for property taken under the power of 
eminent domain,

' 
this term means a payment in 

money. , Any benefit to the remaining property of 
the owner, arising from public works for which a 
part has been taken, cannot be considered as com
pensation. Railroad Co. v. Burkett, 42 Ala. 83. 

As compared with consideration and damages, com
pensation, in its most careful use, seems to be 
between them. Consideration is amends for some
thing given by consent, or by the owner's choice. 
Damages is amends exacted from a wrong-doer for 
a tort. Compensation is amends for something 
which was taken without the owner's choice, yet 
without commission of a tort. Thus, one shoulo. 
say, consideration for land sold ; compensation for 
land taken for a railway ; damages for a trespass. 
But such distinctions are not uniform. Land da�· 



COMPENSATION 

ages is a common expression for compensation for 
lands taken for public use. Abbott. 

"Compensation" is distinguishable from "damag
es," inasmuch as the former may mean the

" 
sum 

which will remunerate an owner for land actually 
taken, while the latter signifies an allowance made 
for injury to the residue ; but such distinction is 

:not ordinarily observed. Faulkner v. City of Nash
ville, 154 Tenn. 145, 285 S. W. 39, 43. 

The remuneration or wages given to an 
employee or, especially, to an officer. Salary, 
pay, or emolument. Christopherson v. Reeves, 
44 S. D. 634, 184 N. W. 1015, 1019 ; State v. 
Luscher, 157 Minn. 192, 195 N. W. 914, 916 ; 
Higgins v. Glenn, 65 Utah, 406, 237 P. 513, 
515. 

The ordinary meaning of the term " compensa
tion," as applied to officers, is remuneration, in 

whatever form it may be given, whether it be sal
aries and fees, or both combined. State v. Bland, 
91 Kan. 1oo, 1.36 P. 947, 949 ; State v. Watkins, 88 
Fla. 392, 102 So. 347, 358. It is broad enough to in
clude other remuneration for official services ; State 
ex reI. Emmons v. Farmer, 271 Mo. 306, 196 S. W. 
1106, 1108 ; such as mileage or traveling expenses ; 
Leckenby v. Post Printing & Publishing Co., 65 
Colo. 443, 176 P. 490, 492 ; and also the repayment 
of amounts expended ; State v. Clausen, 142 Wash. 
450, 253 P. 805, 807. Compare, however, People v. 
Chapman, 225 N. Y. 700, 122 N. E. 240 ; McCoy v. 
Handlin, 35 S. D. 487, 153 N. W. 361, 371, L. R. A. 
1915E, 858, Ann. Cas. 1917A, 1046. 

But the term is not necessarily synonymous with 
"salary." See People v. Wemple, 115 N. Y. 302, 22 
N. E. 272 ; Com. v. Carter, 21 Ky. Law Rep. 1509, 
55 S. W. 701 ; Crawford County v. Lindsay, 11 Ill. 
App. 261 ; Kilgore v. People, 76 Ill. 548. -

A "reasonable compensation" is that which will 
fairly compensate the laborer when the character 
of the work and the effectiveness and ability enter
ing into the service are considered. Chapman v. 
A. H. Averill Machinery Co., 28 Idaho, 121, 152 P. 
573, 575. 

Compensation is not synonymous with "pension," 
which is ordinarily ' a gratuity from the government 
or some of its subordinate agencies in recognition 

. of, but not in payment for, past services. Dickey 
v. Jackson, 181 Iowa, 1155, 165 N. W. 387, 389. 

I n  the Civil ,  Scotch, and French Law 

Recoupment ; set-off. The meeting of two 
debts ' due by two parties, where the debtor 
in the one debt is the creditor in the other ; 
that is to say, where one person is both debtor 
and creditor to another, and therefore, to 
the extent of what is due to him, claims al
lowance out of the sum that he is due.. Bell ; 
1 Kames, Eq: 395, 396. 

Compensation is of three kinds,-legal, or by oper
ation of law ; compensation by way of exception ; 
and by reconvention. Stewart v. Harper, 16 La. 
Ann. 181 ; Blanchard -yo Cole, 8 La. 158 ; 8 Dig. 16, 

2 ; Code, 4, 31 ; Inst. 4, 6, 30 ;  Burge, Suret. b. 2, 

c. 6, p. 181 ; La. Civ. Code, arts. 2203-2208 (Civ. 
Code, arts. 2207-22U) .  

I n  Criminal Law 

Recrimination. See Compensatio criminis ; 
RecrlininatiOD. 
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COM PENSATI ON P E R I OD. The period fix
ed by the Workmen's Compensation Act dur
ing which the injured party is to receive com
pensation, unless the board reduces the period 
by correspondingly increasing the amount of 
weekly compensation. Southern Casualty Co. 
v. Boykin (Tex. Civ. App.) 298 S. W. 639, �40. 

COM PENSATORY DA.MAGES. See Damages. 

C O M PE.RE:N'D I NATI O. In the Roman law. 
The adjournment of a cause, in order to hear 
the parties or their advocates a second time ; 
a second hearing of the parties to a cause. 
Calvin. 

COM PERTO R I UM.  In the civil law. A ju
dicial inquest made by delegates or commis
sioners to find out and relate the truth of a 
cause. Wharton. 

C O M P E R.U I T  AD D I EM. A plea in bar of 
an action of debt on a bail bond that the 
defendant appeared at the day required. For 
forms, see 5 Wentworth 47'0 ; Lilly, Entr. 114 ; 
2 Chit. PI. 527. See, generally, Comyns, Dig. 
Pleader (2 W. 31) ; 7 B. & C. 478. 

COM PETE. To contend emulously, to strive 
for the position for which another is striving, 
to contend in rivalry. People v. Chew, 67 
Colo. 394, 179 P. 812, 813 ; Commonwealth v. 
Shenandoah River Light & Power Corpora
tion, 135 Va. 47, 115 S. E. 695, 698. See Com
petition. 

COM P ETENCY. 

I n the Law of Evidence 

The presence of those characteristics, or 
the absence of those disabilities, which ren
der a witness legally fit and qualified to 
give testimony in a court of justice ;-applied, 
in the same sense, to documents or other writ
ten evidence. 

Competency differs from credibility. The former 

is a question which arises before considering the 
evidence given by the witness ; the latter concerns 
the degree of credit to be given to his story. The 
former denotes the personal qualification of the 
witness ; the latter his veracity. A witness may 

be competent, and yet give incredible testimony ; 
he may be incompetent, and yet his evidence, if 
received, be perfectly credible. Competency is for 
the court ; credibility for the jury. Yet in some 
cases the term "credible" is used as an equivalent 
for " competent." Thus, in a statute relating to 
the execution of wills, the term "credible witness" 
is held to mean one who is entitled to be examined 
and to give evidence in a court of justice ; not 
necessarily one who is personally ' worthy of be
lief, but one who is not disqualified . by imbe9ility, 
interest, crime, or other cause. 1 Jarm. Wills, 1H ;  

Smith v. Jones, 68 Vt. 132, 34 A. 424 ; Com. T. 
Holmes, 127 Mass. 424, 34 Am. Rep. 391. 

l a  French Law 
The right in a court to exercise jurisdic

� in a particular case. 
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CO·M PETENT. Duly qualified ; answering all 
requirements ; able ; adequate ; suitable ; 
sufficient ; capable ; legally fit. LeveeoDist. v. 
Jamison, 176 Mo. 557, 75 S. W. 679 ; Abb. L. 
Dict. ; United States v. Sischo (D. C.) 262 F. 
1001, 1005 ; State v. Green, 101 W. Va. 703, 
133 S. E. 379, 380 ; Vorbnoff v. Mesta Mach. 
Co., 286 Pa. 199, 133 A. 256, 258 ; German v. 
Houston & T. O. R. Co. (Tex. Civ. App.) 222 
S. W. 662, 663 ; In re Hermann's Will, 178 
App. Div. 182, 165 N. Y. S. 298, 301 ; In re 
Mathews, 174 Cal. 679, 164 P. 8, 9. See, also, 
Incompetency. 

A testator may be said to be "competent," if he 
has mental capacity to- understand the nature of 
his act, to understand and recollect the nature and 
situation of his property and his relations to per
sons having claims on his bounty and whose inter
ests are affected by his will. In re Smith's Estate, 
200 Cal. 152, 252 P. 325, 328. 

When generally applied to arbitrators, the term 

does not mean "expert." Home Ins. Co. v. Walter 
(Tex. Civ. App. ) 230 s. W. 723, 724. 

C OM P ET'ENT AND OM I TTED. In Scotch 
practice. A term applied to a plea which 
might have been urged by a party during the 
dependence of a cause, out which had been 
omitted. Bell. 

C O M PE.TENT AUTHOR ITY. As applied to 
courts and public officers, this term imports 
jurisdiction and ' due legal authority to deal 
with the particular matter in question. Mitch
el v. u. S., 9 Pet. 735, 9 L. Ed. 283 ; Charles 
v. Charles, 41 Minn. 201, 42 N. W. 935. 

COMP'ETE.NT EVI D ENCE. See Evidence. 

COM P ETENT WITNESS. One who is legally 
qualified to be heard to testify in a cause. 
Hogan v. Sherman, 5 Mich. 60 ; People v. 
Compton, 123 Cal. 403, 56 P. 44 ; Com. v. Mul
len, 97 Mass. 545. As used in the statute 
relating to the execution of wills, the term 
means a person who, at the time of making 
the attestation, could legally testify in €ourt 
to the facts which he attests by subscribing 
his name to the will. In re Wiese's Estate, 
98 Neb. 463, 153 N. W. 556, L. R. A. 1915E, 
832. See Competency. 

COMP'ET'I T I O� Rivalry. People ex reI. 
Broderick v. Goldfogle, 123 loIisc. 399, 205 
N. Y. S. 870, 877. The play of contending 
forces ordinarily engendered by an honest 
desire for gain. U. S. v. American Linseed 
Oil Co., 262 U. S. 371, 43 S. Ct. 007, 611, 67 
L. Ed. 10'35. 

As used in a statute taxing moneyed capital 

competing with national banks, "competition" 
means a condition of business rivalry which arises 
when moneyed capital is devoted with reasonable 
continuity and regularity to operations having for 
their primary and characteristic purpose, as dis
tinguished from some incidental operations or de
tails, the transaction of some branch of business 
which may be carried on by national banks, and 
it is not necessary that this employment sball 

bring capital into competitlon with all of such 
branches. People ex reI. Pratt T. Goldfogle, 242 N. 
Y. 277, 151 N. E. 452, 461. The term involves the 
idea. of struggling to obtain the same thing. First 
Nat. Bank v. City of Hartford, 187 Wis. 290, 203 N. 
W. 721, 729.' See, also, First Nat. Bank v. City 

of Hartford,- 47 S. Ct. 462, 466, 273 U. S. 548, 71 L. 
Ed. 767, 59 A. L. R. 1. 

Unity . of object with diversity of method is the 
essence of competition. Continental Securities Co. 

v. Interborough Rapid Transit Co. (D. C.) 207 F. 

467, 470. 

I n  S.cotch Practice 

. The contest among creditors claiming on 
their respective diligences, or creditors claim
ing on their securities. Bell. 

U nfair  Competition in T'rade 

See Unfair. 

COM P ET ITO RS. Persons endeavoring to do 
the same thing and each offering to perform 
the act, furnish the merchandise, or render 
the service better or cheaper than his rival. 
Continental Securities Co. v. Interborough 
Rapid Transit 00. (D. C.) 207 F. 467, 470'. 

COM P I LATI O N. A literary production com
posed of the works of others and arranged 
in a methodical manner. 

A compilation consists of selected extracts from 
different authors ; an abridgment Is a condensa
tion of the views of one author. Story v. Holcombe, 

4 McLean 306, 314, Fed. Cas. No. 13,497. 

COM P I LE. To copy from various authors in
to one work. See Oompilation. 

COM PI LEiD STATUTES. A collection of the 
statutes existing and in force in a given state, 
all laws and parts of laws relating to each 
subject-matter being brought together under 
one head, and tlle whole arranged systematic
ally in one book, either under an alphabetical 
arrangement or some other plan of classifica
tion. Such a collection of statutes differs 
from a code in this, that none of the laws 
so compiled derives any new force or under
goes any modification in its relation to other 
statutes in pari materia from the fact of the 
compilation, while a code is a re-enactment of 
the whole body of the positive law and is 
to be read and interpreted as one entire and 
homogeneous whole. Railway Co. v. State, 
104 Ga. 831, 31 S. E. 531 ; Black, Interp. Laws, 
p. 363. 

COM PLA I NANT. In practice. One who ap
plies to the courts for legal redress ; one who 
exhibits a bill of complaint. This is the 
proper designation of one suing in equity, 
though "plaintiff" is often used in equity 
proceedings as well as at law. Benefit Ass'n 
v. Robinson, 147 Ill. 138, 35 N. E,. 168. 

One who instigates prosecution or who 
prefers accusation against suspected person. 
People v. Lay, 193 Mich. 476, 160 N. W. 467, 
470 ; State v. Snyder, 93 N. J. Law, 18, 107 A. 
167. 168. 
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COM PLA I NT. 
I n Civil P ractice 

In those states having a Code of Civil Pro
cedure, the complaint is the first or initiatory 
pleading on the part of the plaintiff in a 
civil action. It corresponds to the declara
tion in the common-law practice. Code N. 
Y. § 141 ; Sharon v. Sharon, 67 Cal. 185, 7 
P; 456 ; Railroad Co. v. Young, 154 Ind. 24, 
55 N. E. 853 ; McMath v. Parsons, 26 Minn. 
246, 2 N. ·W. 703. 
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Tbe complaint is an allegation, made be
fore a proper magistrate, that a p·erson has 
been guilty of a designated pubUc offense. 
Code Ala. 1886, § 4255 (Code 1923, § 5217). 

COM PLETE, 'V. To finish ; accomplish that 
which one starts out to do. Ries v. Williams, 
190 Ky. 596, 228 S. W. 40, 41. 

COM'PLETE, adj. Full ; entire ; including 
every item or element of the thing spoken 

The complaint shall contain : (1) The title of of, without omissions or deficiencies ; as, a 
the cause, specifying the name of the court ill which . "complete" copy, record, schedule, or tran
the action Is brought, the name of the county in script. Yeager v. Wright, 112 Ind. 230, 13 
which the trial is required to be had, and the names N. E. 707 ; Anderson v; Ackerman, 88 Ind. 
of the parties to the action, plaintiff and defendant. 490 ; Bailey v. Martin, 119 Ind. 103, 21 N. E. 
(2)  A plain and concise statement of the facts con- 346. 
stituting a cause of action, without unnecessary 
repetition : an] each material allegation shall be 
distinctly numbered. (3) A demand of the relief 

Perfect ; consummate ; not lacking in any 
element or particular ; as in the case of 
a "complete legal title" to land, which in
cludes the possession, the right of possession, 
and the right of property. Dingey V. Paxton, 
60 Miss. , 1054 j Ehle v. Quackenboss, 6 Hill 
(N. Y.) 537. 

to which the plaintiff supposes himself entitled. 
If the recovery of money be demanded, the amount 
there')f must be stated. Code N. C. 1883, § 233 (C. 
S. § 506 ) . 

Cr088-comr:Zaint. In code practice. Whenever the 
defendant seeks affirmative relief against any party, 
relating to or depending upon the contract or trans
action upon which the action is brought, or affect
ing the property to which the action relates, he 
may, in addition to his answer, Tile at the same 
time, or by permission of the court subsequently, 
a cross-complaint. The cros�-complaint must be 
served upon the parties affected thereby, and such 
parties may demur or answer thereto as to the orig
inal complaint. Code Civ. Proc. Cal. § 442 ; Stand
ley v. Insurance Co., 95 Ind. 254 ; Harrison v. Mc
Cormick, 69 Cal. 616, 11 P. 456 ; Bank v. Ridpath, 
29 Wash. 687, 70 P. 139. This is allowed when a de
fendant has a cause of action against a' co-defend
ant, or a person not a party to the action, and 
affecting the subject-matter of the action. The 
only real difference between a complaint and a 
cross-complaint is that the first is filed by the 
plaintiff and the second' by the defendant. Both 
contain a statement of the facts, and each demands 
affirmative relief upon the facts stated. The dif
ference between a counter-claim and a cross-com
plaint is that in the former the defendant's cause 
of action is against the plaintiff ; and the latter, 
against a co-defendant, or one not a party to the 
actioD ; White v. Reagan, 32 Ark. 290. 

I n  Criminal Law 

A charge, preferred before a magistrate 
having jurisdiction, that a person named (or 
an unknown person) has committed a specified 
offense, with an offer to prove the fact, to the 
end that a prosecution may be instituted. It 
is a technical term, descriptive of proceed
ings before a magistrate. Hobbs v. Hill, · 157 
Mass. 556, 32 N. E. 862 ; Oom. v. Davis, 11 
Pick. (Mass.) 436 ; U. S. v. Collins (D. C.) 79 
F. 66 ; State v. Dodge Co., 20 Neb. 595, 31 
N. W. 117 ; City of Richland v. Null, 194 Mo. 
App. 176, 185 S. W. 250, 251. In some in
stances "complaint" is interchangeable with 
"information." State v. Stafford, 26 Idaho, 
381, 143 P. 528, 530 ; State v. RitzIer, 17 Ohio 
App. 394, 395. 

COM PLETE AN D PERMANENT LOSS O F  
U S E  O F  R I GHT ARM.  Inability t o  use in 
any gainful activity. Bell & Zoller Mining 
Co. v. Industrial Oommission, 322 Ill. 395, 
153 N. E. 580, 582. 

C O M PLETE D ETERM I NATI O N  O F  CAUSE. 
Determination of every issue so as to render 
decree or judgment res judicata. Consolidat
ed Gas Co. of New York v. Newton (D. C.) 256 
F. 238, 244. 

COM PLETE FRACTU R E  O F  ARM. Break-
ing of only one bone in forearm, insufficient. 
Columbia Mut. Life Assur. Co. v. PeRn, 133 
Miss. 266, 97 So. 673. 

COM PLETE I N  I TSELF. Of a legislative 
act, covering entire subject ; not amendatory. 
Minier v. Burt County� 95 Neb. 473, 145 N. W. 
977, 979. 

COM PLETE PAYM ENT. On a contract, the 
final payment. Robinson v. U. S. (C. O. A.) 
251 F. 461, 466. 

C O MPLETED. Finished ; nothing substan
tial remaining to be done ; state of a thing 
that has been created, erected, constructed or 
done substantially according to contract. Fox 
& Co. v. Roman Catholic Bishop of the Diocese 
of Baker Oity, 107 Or. 557, 215 P. 178, 179 ; 
Taylor Bros. v. Gill, 126 0kl. 293, 259 P. 236, 
238, 54 A. L. � 979 ; Hennessey v. Brewer 
(Tex. Civ. App.) 282 S. W. 617, 619 ; Oarolina 
Spruce Co. v. Black Mountain R. Co., 139 
Tenn. 137, 201 S. W. 154, 157 ; Louisiana & A. 
Ry. , 00. v. State Board of Appraisers, 135 
La. 69, 64 So. 985, 986 ; Sibley, L. B. & S. 
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Ry. Co. v. Elliott, 186 La. 798, 67 So. 884, 886, 
.Ann. Cas. 1916D, 1228 ; Pacific Sewer Pipe Co. 
v. United States Fidelity & Guaranty Co., 185 
Cal. 515, 197 P. 882, 333 ; Bayou Meto Drain
age Dist. of Lonoke County v. Ingram, 165 
Ark. 318, 264 S. W. �47, 949. 

C O MPLET I O N. The finishing or accomplish. 
ing in full of something theretofore begun ; 
substantial performance of what one has 
agreed to do ; state in which no essential ele
ment is lacking. Uncle Sam Oil Co. v. Rich
ards, 76 Old. 277, 184 P. 575, 577 ; Sibley, L: B. 
& S. Ry. Co. v. Currie, 137 La. 713, 69 So. 148, 
150 ; New Orleans Great Northern R. Co. v. 
State Board of Apprais8rs, 135 La. 736, 66 So. 
164, 167 ; Hughes Mfg. & Lumber Co. v. Hath
away, 174 Cal. 44, 161 P. 1159, 1161 ; Green 
Canst: Co. v. Empire Dist. Electric Co., 92 
Ok!. 127, 218 P. 1074, 1076 ; Puget Sound Pow
er & Light Co. v. Sparger, 142 Wash. 85, 252 
P. 544, 545 ; Flad v. Murphysboro & S. I. R. 
Co. (C. C. A.) 283 F. 386, 390. 

COMPLI CATED. Consisting of many parts 
or particulars not easily severable in 
thought ;o hard to understand or explain ; in
volved, intricate, confused. Niemes v. 
Niemes, 9-7 Ohio St. 145, 119 N. E. 503, 505. 

COMPLI CATED FRACT U R E. One where 
fiesh and ligaments get between parts of bro
ken bones, causing suppuration and prevent
ing union of such parts. S ang v. City of st. 
Louis, 262 Mo. 454, 171 S. W. 347, 349. 

C O M P L I C E. One who is united with others 
in an ill design ; an assoeiate ; a confederate ; 
an accomplice. 

C O M POS M ENT I S. Sound of mind. Having 
use and control of one's mental faculties. 

C O MPOS S U I .  Having the use of one's limbs, 
or the power of bodily motion. Si tuit ita 
compos StU quod itinerare pootuit de woo in 
locum, if he had so far the use of his limbs 
as to be able to travel from place to place. 
Bract. fol. 14b. 
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mediate payment, agree to accept a dividend 
less than the whole amount of their claims, 
to be distributed pro rata, in discharge and 
satisfaction of the Whole. Bank v. McGeoch, 
92 Wis. 286, 66 N. W. 606 ; Crossley v. Moore, 
40 N. J. Law, 27 ; Crawford v. Krueger, 20'1 
Pa. 348, 50 A. £31 ; In re Merriman's Estate, 
17 Fed. Oas. 131 ; Chapman v. Mf�. Co., 77 
Me. 210 ; In re Adler (D. C.) 103 F. 444 ; 
Abernathy Rigby Co. v. McDougle, Cameron & 
Webster Co. ('rex. Civ. App.) 187 S. W. 503, 
50:1: ; Cumberland Glass Mfg. Co. v. De Witt, 
237 U. S. 447, 35 S. Ct. 63o, 638, 59 L. Ed. 
1042 ; In re Clarence A. Nachman Co. (C. C. 
A.) 6 F.(2d) 427, 430 ; Sell\veal'd v. De Ar
mond, 101 Or. 30, 198 P. 916, 918 ; American 
Blower Co. v. Lion Bonding & Surety Co., 178 
Iowa, 1304, 160 N. W. 939, 942 ; Fnl'ID-2rS' 
Bank of Dardanelle v. Sellers, 167 Ark. 152, 
267 S. W. 591, 593. 

° "Composition" should be distinguished 
from "accord." The latter properly denotes 
an arrangement between a debtor and a single 
creditor for a discharge ' of the obligation by 
a part payment or on different terms. The 
former designates an arrangement between 
a debtor and the whole body of his creditors 
(or at least a considerable proportion of them) 
for the liquidation of their claims by the 
dividend offered. 

I n Ancient Law 

Among the Franks, Goths, Burgundians, and 
other barbarous peoples, this was the name 
given to a sum of money paid, as satisfaction 
for a wrong or personal injury, to the person 
harmed, or to his family if he died, by the 
aggressor. It was originally made by mutual 
agreement of the parties, but afterwards es
tablished by law, and took the place of pri
vate physical vengeance. 

C O M POSI T I O N  C H I PS. In the metal trade, 
"composition chips" or "turnings" are chips 
without aluminum. Ehrlich v. United Smelt
ing & Aluminum Co., 252 Mass. 12, 147 N. E. 
20. 

C O M POSI T I ON D EED.  An agreement em
C O M POSED O F. Formed of ; consisting bodying the terms of a composition between a 
of. Hoskins Mfg. Co. v. General Electric Co. debtor and his creditors. 
(D. C.) 212 F. 422, 428. 

C O M POSI T I O  M ENSURARUM. The ordi
nance of measures. The title of an ancient 
ordinance, not printed, mentioned in the stat
ute 23 Hen. VIII. c. 4 ;  establishing a stand
ard of measUl:es. 1 Bl. Comm. 275. 

C O M POSIT I O U LNARUM ET P E RT I CARUM. 
The statute of  ells and perches. The title 
of an English statute establishing a standard 
of measures. 1 Bl. Comm. 275. 

COMPOSI T I O N .  An agreement, made upon 
a sufficient consideration, between an in

C O M POSIT I O N  I N  BANI{RUPTCY. .An ar
rangement between a bankrupt a!ld his credi
tors, whereby the amount he can be expected 
to pay is liquidated, and he is allowed to re
tain his assets, upon condition of his making 
the payments agreed upon. In re Wayne 
Realty Co. (D. C.) 275 F. 955, 957 ; American 
Imp. Co. v. Lilienthal, 43 Cal. App. 80, 184 P. 
692, 693 ; Nassau Smelting & Refining Works 
v. Brightwood Bronze Foundry Co., 265 U. S. 
269, 44 S. Ct. 5D6, 507, 68 L. Ed. 1013 ; Myers 
v. International Trust Co., 273 U. S. 380, 47 
S. Ct. 372, 374, 71 L. Ed. 692. 

solvent or embarrassed debtor and his credi· CO MPOS I T I O N  O F  MATTER. ° In patent 
tors, whereby the latter, for the sake of 00- law, a substance composed of two or more dif-
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ferent substances, without regard to forin. gain thereby, which was contrary to common 
A mixture or chemkal combination of mate- law, and is illegal. Wharton. 
rials. Goodyear v. Railroad Co. , 10 Fed. Cas. 
664 ; Cahill v. Brown, 4 Fed. Cas. 1005 ; 
Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200. 

C O M POS I T I O N  O F  T I T H ES, O R  REAL 
CO M POS I T I O N. This arises in English ec
clesiastical law, when an agreement is made 
between the owner of lands and the incumbent 
of a 'benefice, with the consent of the ordinary 
and the patron, that the lands shall, for the 
future, be discharged from payment of tithes, 
by reason of some land or other real recom
pense given in lieu and satisfaction thereof. 
2 Bl. Comm. 28 ; 3 Steph. Comm. 129. 

COMPOTA R I U'S. In old English law. A par
ty accounting. Fleta, lib. · 2, c. 71, § 17. 

CO MPOUND, 'V. To compromise ; to effect 
a composition with a creditor ; to obtain 
discharge from a debt by the payment of a 
smaller sum. Bank ' v. Malheur County, 30 
Or. 420, 45 Pac. 781, 35 L. R. A. 141 ; Haskins 
v. Newcomb, 2 Johns. (N. Y.) 405 ; Pennell v. 
Rhodes, 9 Q. B. 114. 

C O M P O U N D, n. A combination of
" 

two or 
more elements or things by means of human 
agency ; an artificial or synthetic product. 
Rutan v. Johnson & Johnson (C. C. A.) 231 
F. 369, 375 ; U. S. v. Weeks (C. C. A.) 225 
]'. 1017, 1018 ; Monticelli Bros. v. U. S., 8 Ct. 
Cust. App. 21, 24. 

'CO M P O U N D  I NTEREST. Interest upon in
terest, i. e., when the interest of a sum of 
money is added to the princifpal, and then 
bears interest, which thus becomes a sort of 
secondary principal. Camp v. Bates, 11 Conn. 
487 ; Woods v. Rankin, 2 Heisk. (Tenn.) 46 ; 
U. So Mortg. Co. v. Sperry (C. C.) 26 Fed. 730. 

COMPO U N D E R. In Louisiana. The maker 
of a composition, generally called the "amica
ble compounder." 

C O M PO U N D I N G A FELO NY. The offense 
·committed by a person who, having been di
rectly injured by a felony, agrees with the 
.criminal that he will not prosecute him, on 
·co:&.dition of the latter's making reparation, 
or on receipt of a reward or 'bribe not to pros
.reute. 

The offense of taking a reward for forbear
ing to prosecute a felony ; as where a party 
robbed takes his goods again, or other 
amends, llIpon an agreement not to prosecute. 
Watson v. State, 29 Ark. 299 ; Com. v. Pease, 
16 Mass. 91 ; Rieman v. Morrison, 264 Ill. 
279, 106 N. E. 215, 217. 

C O M P R I SE. To comprehend ; include ; 
contain ; embrace ; cover. Hoskins Mfg. Co. 
v. General Electric Co. (D. C.) 212 F. 422, 428 ; 
Attorney General v. Marx, 203 Mich. 331, HiS 
N. W. 1005, 1006 ; Bradford v. Andrew, 308 
Ill. 458, 139 N. E. 922, 925. 

COMPR I V I GN I .  In the civil law. Children 
by a former marriage, (individually called 
"privigni," or "privignre") considered rela
tively to each other. Thus, the son of a hus
band by a former wife, and the daughter of a 
wife by a former husband, are the com
privign4 of each other. Inst. 1, 10, 8. 

C O M P RO M I SE. An arrangement arrived at, 
either in court or out of court, for settling a 
dispute upon what appears to the parties to 
be equitable terms, having regard to the un
certainty they are in regarding the facts, or 
the law and the facts together. Colburn v. 
Groton, 66 N. H. 151, 28 A. 95, 22 L. R. A. 
763 ; Treitschke v. Grain Co., 10 Neb. 358, 6 
N. W. 427 ; Attrill v. Patterson, 58 Md. 226 ; 
Bank v. McGeoch, 92 Wis. 286, 66 N. W. 6()() ;  
Rivers v. Blom, 163 Mo. 442, 63 S. W. 812 ; 
Freeman v. Vandruff, 126 Okl. 238, .259 P. 257, 
259 ; Posey v. Lambert-Grisham Hardware 
Co., 197 Ky. 373, 247 S. W. 30, 33 ; Heller v. 
McGilvray (Mo. App.) 223 S. W. 970, 972 ;  
Armstrong v. Polakavetz, 191 N. C. 731, 133 
S. E. 16, 17 ; Rau v. U. S. (C. C. A.) 260 F. 
131, 133 ; Isaacs v. Wishnlck, 136 Minn. 317, 
162 N. W. 297 ; Joyner v. City of Seattle, 144 
Wash. 641, 258 P. 479, 481. 

An agreement between two or more persons, 
who, for preventing or putting an end to a 
lawsuit, adjust their difficulties by mutual 
consent in the manner which they agree on, 
and which every one of them prefers to the 
hope of gaining, balanced by the danger of los
ing. Sharp v. Knox, 4 La. 456. 

I n the Civil Law 

An agreement whereby two or more persons 
mutually bind themselves to refer their legal 
dispute to the decision of a designated third 
person, who is termed "umpire" or "arbitra
tor." Dig. 4, 8 ;  Mackeld. Rom. Law, § 471. 

Offer of compromise, see the title Offer, n. 

Com promissarii sunt judices. Jenk. Cent. 128. 
Arbitrators are judges. 

C O M P R O M I SSA,R I US. In the . civil law. An 
arbitrator. 

CO M P R O M I'SSU M. A submission to arbitra
tion. 

CO MPRA Y VENTA. In Spanish law. Pur· 
-chase and sale. ComPTomlssum ad slmillturUnem Judiclorum 

redi,itur. A compromise is brought into af
COM P R I NT� A surreptitious printing of an.;. finity with judgments. Strong v. Strong, 9 
.other 'book-seller's copy . of a work, to make . Cush. (Mass.) 571.; 
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COM·PTE ARR�Tt. Fr. An '  account stated 
in writing, and acknowledged to be correct on 
its face by the party against whom it is 
stated. Paschal v. Union Bank of Louisiana, ' 
9 La. Ann. 484. 

COMPTER. In Scotch law. An accounting 
party. 

C O M PTROLLER. A public officer of a state 
or municipal corporation, charged with cer· 
tain duties in relation to the fiscal affairs of 
the same, principally to examine and audit 
the accounts of collectors of the public mon· 
ey, to keep records, and report the financial 
situation from time to time. There are also 
officer,s 'bearing this name in the treasury 
department of the United States. 

-Com ptroller in bankru ptcy. An officer in 
England, whose duty it is to receive from the 
trustee in each 'bankruptcy his 'accounts and 
periodical statements showing the proceed· 
ings in the 'bankruptcy, and also to call the 
trustee to account for any misfeasance, neg
led, or omission in the discharge of his duties. 
Hobs. Bankr. 13 ; Bankr. Act 18{)9, § 55. 

T. Woodcock, "I Barn. &: C. 73 ;  Beckwith v. 
Frisbie, 32 Vt. 565 ; State v. Nelson, 41 Minn. 
25, 42 N. W. 548, 4 L. R. A. 300 ; Lonergan 
V. Buford, 148 U. S. 581, 13 Sup. Ct. 684, 37 
L. Ed. 569 ; ·Singer Sewing Mach. Co. v. Teas
ley, 198 Ala. 673, 73 So. 969, 971. 

C O M PU LSORY PROCESS. Process to compel . 
the attendance in court of a person wanted 
there as a witness or otherwise ; including not 
only the ordinary subprena, but also a war
rant of arrest or attachment if needed. Pow
ers v. Com., 24 Ky. Law Rep. 1007, 70 S. W. 
644 ; Gr3iham v. State, 50 Ark. 161, 6 S. W. 
721 ; State v. Nathaniel, 52 La. Ann. 558, 26 
So. 1008. 

It means such coercive means as the courts, 
by virtue of their inherent powers or sanction 
of the law, are permitted to employ, Greene 
v. Ballard, 174 Ky. 808, 192 S. W. 841, 845 ; 
and includes right to have subpoma served, as 
well as issued (Const. § 11). Hoskins v. Com
monwealth, 216 Ky. 358, 287 S. W. 92.4, 9'25 ; 
Fugate v. Commonwealth, 202 Ky. 509, 260 S. 
W. 338, 340. 

COMPULSO RY SAL E  O R  PU RCHASE. A 
term sometimes used to characterize the 

-Co-m ptrollers of the hanaper. In English transfer of title to property under the exercise 
law. Officers of the court of chancery ; their of the power of eminent domain. In re BalTe 
offices were abolished by 5 & 6 Vict. c. 103. Water Co., 62 Vt. 27, 20 A. 109, 9 L. R. A. 19;::;. 

-state com ptroller. A supervising officer of 
revenue in a state government, whose prin
cipal duty is the final auditing and settling 
of all claims against the state. State v. Dol'': 
on, 5 Nev. 413. 

COMPU RGATO R. One of several neighbors. 
of a person accused of a crime, or charged as 
a defendant in a civil action, who appeared 
and swore that they believed him on ihis oath. 
3 Bl. Comm. 341. 

CO MPULS I O N. Constraint ; objective neces· 
sity ; duress. Forcible inducement to the COMPUT I N G  SCALE. A balance having an 

commission of an act. Navigation Co. v. indicator apparatus so arranged that, within: 
Brown, 100 Pa. 346 ; U. S. v. Kimball (C. C.) the limits of weights and prices for which 
117 Fed. 163 ; Gates v. Hester, 81 Ala. 357, 1 it is contrived, one glance at a printed card, 

South. 848 ; Shepherd v. Yokum, 323 Ill. 328, which is a part thereof, shows ' not l)nly the 

154 N. E. 156, 159 ; People v. Merhige, 212 weight of the article, ibut its price at a given 

Mich. 601, 180 N. W. 418, 422. rate per pound. Standard Computing Scale 
Co. v. Farrell (D. C.) 242 F. 87. 

C O M P U LSO RY, fL. In ecclesiastical proce-
dure, a compulsory is a kind of writ to compel COMPUTO. Lat. To compute, reckon, or-
the attendance of a witness, to undergo ex. account. . Used in the phrases insimul com

aminatioD. Phillim. Ecc. Law, ;1.258. putassent, "they reckoned togetiher," (see In-
simul ;) plene comp-u.tavit, "he has fully ac-

C O M P U LSORY, adj. Involuntary ; forced ; counted," (see Plene ;) quod, computet, "that 
coerced by legal proeess or by force of stat. he account," (see Quod Oomputet.) 

ute. 
C O MPUTAT I ON .  The act of computing, num-

COMPULSORY ARB ITRATI O'N .  That which bering, reckoning, or estimating. The ac
takes place where the consent of one of the count or estimation of time by rule of law, as 
parties is enforced by statutory provisions. distinguished from any arbitrary construction 
Wood v. Seattle, 23 Wash. 1, 62 Pac. 135, 52 of the parties. Cowell. 
L. R. A. 369. 

COMPUTUS. A writ to compel a guardian,. 
COM P ULSORY NONSU IT. An involuntary bailiff, receiver, or accountant to yield up 
nonsuit. See Nonsuit. his accounts. It is founded on the statute 

CO M P U LSORY PAY M E NT. One not made 
Westm. 2, c. 12 ; Reg. Orig. 135. 

voluntarily, but exacted by duress, threats, C OMTE. Fr. A count or earl. In the an
the enforcement of legal process, or uncon· cient French law, the comte was an officer
sciona'bly taking advantage of another. Shaw having jurisdiction over a particular district 
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or territory, with functions partly military 
and partly judicial. 

CON B U ENA F E. In Spanish law. With (or 
in) good faith. 

CONAC R E. In Irish practice. Tthe payment 
of wages in land, the rent being worked out 
in labor at a money valuation. Wharton.

' 

Conatus quid sit, non definitur in j ure. 2 BuIst. 
277. What an attempt is, is not defined in 
law. 

CONCEAL. To hide ; secrete ; withhold from 
the Imowledge of others. 

The word "conceal," according to the best 
lexicographers, signifies to withhold or keep 
secret mental facts from another's knowledge, 
as well as to hide or secrete physical objects 
from sight or observation. Gerry v. Dunham, 
57 Me. 339. 

"Conceal" means to thide, or withdraw from 
observation ; to withhold from utterance or 
declaration. The synonyms of conceal are 
"to hide ; disguise, dissemble ; secrete." To 
hide is generic ; "conceal" is simply not to 
make known what we wish to secrete ; dis
guise or dissemble is to conceal by assuming 
some false appearance ; to secrete is to hide 
in some place of secrecy. A man may con
ceal facts, disguise his sentiments, dissemble 
his feelings, or secrete stolen goods. Darneal 
v. State, 14 Old. Cr. 540, 174 P. 290, 292, 1 A. 
I.J. R. 638 ; Firpo v. U. S. (0. O. A.) 261 F. 
850, 853 ; U. S. v. Bookbinder (D. C.) 281 F. 
207, 209. 

CONCEALED. The term "concealed" is not 
synonymous with "lying in wait." If a per
son conceals himself for the purpose of shoot
ing another unawares, he is lying in wait ; 
but a person may, while concealed, shoot an
other without committing vhe crime of mur
der. People v. Miles, 55 Cal. 207. The term 
"concealed weapons" means weapons willful
ly or knowingly covered or kept from sight. 
Owen v. State, 31 Ala. 387. 

CONC EALERS. In old English law. Such 
as find out concealed lands ; that is, lands 
privily kept from the king by common per
sons having nothing to show for them. They 
are called "a. troublesome, disturbant sort of 
men ; turbulent persons." Oowell. 

CONCEALM ENT. The improper suppression 
or disguising of a fact, circumstance, or qual
ification which rests within the knowledge of 
one only of the parties to a contract, but 
whioh ought in fairness and good faith to be 
communicated to the other, whereby the par
ty so concealing draws the other into an en
gagement which he would not make but , for 
his ignorance of the fact concealed. A neglect 
to communicate that which a party knows, 
and ought to communicate, is called a "con
cealment." Civ. Code Cal. § 2561. The terms 
"misrepresentation" and "concealment" have 
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a known and definite meaning in the law of 
insurance. Misrepresentation is the sta te
ment of sometthing as fact which is untrue in 
fact, and which the assured states, knowing 
it to be not true, with an intent to deceive the 
underwriter, or which he states positively a s  
true, without knowing it t o  b e  true, and which 
has a tendency to mislead, such fact in either 
case being material to the risk. Concealment 
is the designed and intentional withholding 
of any , fact material to the risk, whicth the' 
assured, in honesty and good faith, ought to 
communicate to the underwriter ; mere si
lence on the part of the assured, especially as 
to some matter of fact which he does not con
sider it important for the underwriter tD 
know, is not to be considered as such conceal
ment. If the fact so untruly stated or pur
posely suppressed is not material, that is, if 
the knowledge or ignorance of it would .not 
naturally influence the judgment of the under
writer in making the contract, or in estimat
ing the degree and ctharacter of the risk, or 
in fixing the rate of the premium, it is not a 
"misrepresentation" or "concealment," within 
the clause of the conditions annexed to pol
icies. Daniels v. Insurance QQ., 12 Oush. 
(Mass.) 416, 59 Am. Dec. 192 ; Murray v. 
Brotherhood of American Yeomen, 180 IDwa, 
626, 163 N. W. 421, 428 ; State v. Taylor, 00 
Kan. 438, 133 P. 861, 863 ; Borough of Mt. 
Union v. Kunz, 290 Pa. 356, 139 A. 118, 121 ; 
Todd v. American Mut. Union (Mo. App.) 2i5 
s. W. 60, 62 ; U. S. v. One Diamond Ring (D. 
C.) 2 F.(2d) 732, 733 ; State v. Jackson, 52 
Ind. App. 254, 100 N. E. 479, 481. 

CONCED ER. Fr. In French law. To grant. 
See Ooncession. 

CON CEDO. Lat. I grant. A word used in 
old Anglo-Saxon grants, and in statutes mer
chant. 

CONCEPT I O N. The beginning of pregnancy, 
(q. v.). 

CONC EPTUM. In the civil law. A theft 
(ttlrturn) was called "conceptum," when the 
thing stolen was searched for, and found 
upon some person in the presence of witnesses. 
Inst. 4, 1, 4. 

CONCER N I NG, CONCERNED. Relating to ; 
pertaining to ; affecting ; involving ; being 
substantially engaged in or taking part in. 
U. S. v. Fulkerson (D. C.) 74 F. 631 ; May v. 
Brown, 3 Barn. & C. 137 ; Ensworth v. Hol
ly, 33 Mo. 370 ; Miller V. Navigation 00., 32 
W. Va. 46, 9 S. E. 57 ; U. S. V. Scott (0. C.) 
74 F. 217 ; McDonald V. White, 130 Ill. 493, 
22 N. E. 599 ; People V. Buffalo Gravel Oor
poration (Sup.) 195 N. Y. S. 940, 948 ; Penn
sylvania R. Co. V. Peddrick (D. C.) 234 F. 
781, 786 ; Steinberger V. Young, 175 Cal. 81, 
165 P � 432, 434 ; ·  J. M. Frost & Sons V. Cramer 
(Tex. eiv. App;) 199 S. W. 838, 889 ; People 
v. Marty, 59 cal App. 503,- 210 P. 964, 965 • . 
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C O N C ERT OF EU ROPE. The union between 
the chief powers of Europe for purposes of 
concerted action in matters affecting their 
mutual interests. It is sometimes called the 
Primacy of the Great Power8. It has existed 
under various forms from the time of the 
Congress of Vienna, in 1815. 

C O N C E RT-R O O M .  A place in which musical, 
as distinguished from dramatic, performances 
are usually given. PeQple ex reI. McShane v. 
Keller, 161 N. Y. S. 132, 138, 96 Misc. 92. 

C O N C E RTED ACT I O N  (or PLAN ) .  ActiQn 
that has been planned, arranged, adjusted, 
agreed Qn and settled between parties acting 
tQgether pursuant to some design or scheme. 
State v. Jessup & MQore Paper Co., 4 Boyce 
(Del.) 248, 88 A. 449, 451 ; State v. Murray 
(Mo. Sup.) 193 S. W. 830, 832. But see, U. 
S. v. M. PiQwaty & Sons (D. C.) 251 F. 375, 
376. 

C O N C ESS I .  Lat. I have granted. At com
mQn law, in a feoffment or estate of inherit
ance, this word does not imply a warranty ; 
it only creates a CQvenant in a lease for years. 
Co. Litt. 384a. See Kinney v. Watts, 14 Wend. 
(N. Y.) 40 ; Koch v. Hustis, 113 Wis. 599, 87 
N. W. 834 ; Burwell v. Jackson, 9 N. Y. 535 ; 
2 Saund. 96 ;  Co. Litt. 301 ; Dane, Abr. Index ; 
Hemphill v. Eckfeldt, 5 Whart. ('pa.) 278 ; 
Co. I .. itt. 384 ; 4 Co. 80 ; Vaughan's Argument 
in Vaughan 126 ; Butler's note, Co. Litt. 384. 
But see 1 Freem. 339, 414. 

C O N C ESS I M US. Lat. We have granted. A 
term used in conveyances, the effect of which 
was to create a jolnt covenant on the part of 
the grantors. 5 00. 16 ; Bacon, Abr. Oove
nant. 

C O N C ESS I O .  In old English law. A grant. 
One of the old common assurances, or forms 
of conveyance. 

Concessio per rege1m fieri debet de certitud,ine. 
9 Coke, 46. A grant by the king ought to be 
made from certainty. 

CONOLUSION 

custom in the mayor's court, London, -and 
Bristol city court. 

CO N:CESSO R. In old English law. A gran
tor. 

CONCESS U M .  Accorded ; conceded. This 
term, frequently used in the bId reports, sig
nifies that the court admitted or assented to 
a point or proposition made on the argu
ment. 

C O N C�US. A grantee. 

C O N C I  L I A B U LU M .  A council house. 

C ON:C I L I AT I ON. In French law. The for
mality to which intending litigants are sub
jected in cases brought before the juge de 
pairc. The judge convenes the parties and 
endeavors to reconcile them. Should he not 
succeed, the case proceeds. In criminal and 
commercial cases, the preliminary of concili
ation does not take place. Arg. Fr. Mere. 
Law, 552. 

CQ.NC I LI UM. Lat. A council. 

I n  Roman Law 

A meeting of a section of the people to CQn
sider and decide matters especially affecting 
itself. Launspach, State and Family in Early 
Rome 70. Also argument in a cause, or the sit
ting of the court to hear argument ; a motion 
for a day for the argument of a cause ; a day 
allowed to a defendant to present his argu
ment ; an imparlance. State ex reI. Stueve 
v. Reynolds, 266 Mo. 12, 178 S. W. 468, 470. 

CON C I L I U M O R D I NA RI U M .  In Anglo-Nor
man times. An executive and residuary ju-
dicial committee of the Aula Regi8, (q. 'P.). 

CONC I L I UM R.EG I S. An ancient Englisll 
tribunal existing during the reigns of Ed
ward I. and Edward II., to which was re
ferred cases of extraordinary difficulty. Co. 
Litt. 3'M. 

C O N CI O NATOR. In old records. A common 
Con cessio versus conoedentem latam interpreta. council man ; a freeman called to a legislative 
tionem habere debet. A grant ought to' have hall or assembly. Cowell. 
a broad interpretation (to be liberally inter-
preted) against the grantor. Jenk. Cent. 279. C ONC L U D E. To finish ; determine ; to es-

C O N'CESSI O N. A grant ; ordinarily applied 
to the grant of specific privileges by a govern
ment ; French and Spanish grants in Louis
iana. See Western M. & M. Co. v. Peytona 
CQal Co., 8 W. Va. 446. A voluntary grant, 
or a yielding to a claim or demand ; rebate ; 
abatement. U. S. v. P. Koenig Ooal Co. (D. 
C.) 1 F.(2d) 738, 740 ; Williams v. Belvedere 
Hotel 00., 137 Md. 665, 113 A. 335, 337, 14 
A. L. R. 622. 

CONCESS I T  SOLVERE. (He granted and 
agreed to pay.) In English law. An action · 
of debt upon a simple contract. It lies by 
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top ; to prevent. 
. 

C ON C L U D E.D-. Ended ; determined ; estop
ped ; prevented from. 

C ONCLUSI O N .  The end ; the termination ; 
the act of fini�hing or bringing to a close. 
The conclusion of a declaration or complaint 
is all that part which follows the statement 
of the plaintiff's cause of action. The con
clusion of a plea is its final clause, in which 
the defendant either "puts himself upon the 
country" (where a material averment of the 
declaration is traversed and issue tendered' 
or offers· a verification, which is proper where 



CONCLUSION 

Hew matter is introduced. State v. Waters, 
1 Mo. App. 7. 

1 n Trial P'raotioe 

It signifies making the final or conclud
ing address to the jury or the court. This is, 
in general, the privilege of the party who. has 
to sustain the burden of proof. 

Conclusion also denotes a bar or estoppel ; 
t he consequence, as respects the individual, 
of a judgment upon , the subject-matter, or 
of his confession of a matter or thing which 
the law thenceforth forbids him to. deny. 

CONC LUSI O'N AGA I NST TH E FORM O F  
TH E STATUT E. The proper form for the 
conclusion of an indictment for an offense 
created by statute is the technical phrase 
"against the form of the statute in such case 
made and provided ;" or, in Latin, contra for
mam statut't. 

C O N CLUSI ON, OF FACT. An inference 
draw.n from the subordinate or evidentiary 
facts. Maeder Steel Products Co. v. ZanellD, 
1 09 Or. 562, 220 P. 155, 158 ; Great Northern 
RS. Co. v. City of Minneapolis, 142 Minn. 308, 
172 N. W. 135, 136 ; In re Liquors Seized at 
Auto Inn, Plattsburgh, Clinton CDunty, N. 
Y., 204 App. Div. 185, 197 N. Y. S. 758, 760. 

CONCLUSI ON, O F  LAW. Within th� rule 
that pleadings should contain only facts, and 
not conclusions Df law, this means a proposi
tion not arrived at by any process of natural 
reasoning from a fact or combination of facts 
stated, but by the application of the artificial 
rules of law to. the facts pleaded. Levins v. 
Rovegno, 71 Oal. 273, 12 P. 161 ; Iron Co. v. 
Vandervort, 164 Pa. 572, 30 A. 491 ; Clark 
v. Railway Co., 28 Minn. 69, 9 N. W. 75. 

CON C LUSI ON TO' T H E  COU NT RY. In 
pleading. The tender of an issu� to be tried 
by jury. Steph. PI. 230 ; 10 Mod. 166 ; 2 
Saund. 189 ; Gazley v. Price, 16 Johns. (N. Y.) 
267; Co. Litt. 126 a ;  1. Saund. 103 ; 1 Chit. 
PI. 592 ; Com. Dig. Pleader, E" 32. 

CONCLUSI V E. Shutting up a matter ; shut
ting out all further evidence ; not admitting 
of explanation or contradiction ; putting an 
end to inquiry ; final ; decisive. Hoadley v. 
Hammond; 63 Iowa, 599� 19 N. W. 794 ; Joslyn 
v. Rockwell, 59 Hun, 129, 13 N. Y. S. 311 ; Ap
peal of Bixler, 59 Cal. 550. Beyo.nd ques
tion or beYDnd dispute ; manifest ; plain ; 
clear ; Dbvious ; visible ; apparent ; indubi
table ; palpable ; and "notorious." Covington 
County v. Fite, 120 Miss. 421, 82 So. 308, 309. 

As to conclusive "Evidence," "Presump
tion," and "Proof." see those titles. 
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in question are the right of complainant ; and, 
from the acknowledgment or admission of 
right thus made, the party who levies the fine 
is called the "cognizor," and the person , to 
whom it 'is levied the "cognizee." 2 Bl. Comm. 
350. 

The term' also denotes an agreement be
tween two. persons, one of whom has a right 
of action against the other, settling what 
amends shall be made for the breach or 
wrong ; a Co.mpromise 0.1' an accord. 

I n  Old P raotice 

An agreement between two or more, upon 
a trespass committed , by way of amends o.r 
satisfaction for it. Plowd. 5, 6, 8. 

Concordare leges legibus est optimus interpre
tandi modus. To make laws agree with laws 
is the best mode of interpreting them. Halk. 
Max. 70. 

CONCO RDAT. 

I n  Public Law 
A compact or convention between two or 

more independent governments. 
An agreement made by a temporal sover

eign with the pope, relative to. ecclesiastical 
matters. 

I n French Law 
A compromise effected' by a bankrupt with 

his creditors, by virtue of which he engages 
to pay within a certain time a certain propor
tion o.f his debts, and by which the creditors 
agree to discharge the whole of their claims 
in consideration of the same. .Arg. Fr. Merc. 
Law, 553. 

CONCOR,D I A. Lat. In old English law. An 
agreement, or concord. Fleta, lib. 5" c. 3, § 5. 
The agreement or unanimity of a jury. Com
peZlere ad concordiam. Fleta, lib. 4, c. 9, § 2. 

CON CORD I A  D I SCOHDANT I U M CANON'U M .  
The harmony of the discordant canons. A col
lection of ecclesiastical constitutions made by 
Gratian, an Italian monk, A. D. 1151 ; mo.re 
commonly known by the name of "Decretum 
Gratiani." 

Concordia parvre res crescunt et opulentia lites. 
4 Inst. 74. Small means increase by concord 
and litigations by opulence. 

CONiC U BA B I A. A fold, pen, or place where 
cattle lie. Cowell. 

C ONC U B EANT. Lying together, as cattle. 

CO NC U B I NAGE. A species of loose or In
formal marriage which took place among the 
ancients, and is yet in use in some cO'lllltries. 
See Concubinafus. 

CO NCQoRD� In the old process of levying a The act or practice of cohabiting, in sex
fine of lands, the concord was an agreement ual commerce, without the authority of law 
between the parties (r�al or feigned) in which , Dr a 

'
legal marriage. . State v. Adams, 179 

the defo�ciant (or' he who keeps the
,

other MD. 334, 78 8. W. 588 ; State v. Overstreet, 
out of possession) acknowledges that the mnds 43 Kan. 299; 23 P. 572 ;  Henderson v. Peo-

BL.LAW DICT�(3D mo.) 



387 

pIe, 124 TIl. 607, 17 N. E. 68, 7 Am.- St. Rep� 
S91 ; Gauff v. Johnson, ' 161 La. 975, 109 So. 
782, 783 ; Hovis v. State, 162 Ark. 31, 257 
S. W. 363, 364. Living together and having 
sexual relations as husband and wife ; State 
v. Tucker; 72 Kan. 481, 84 P. 126. The words 
concubinage and prostitution have no com
mon law meaning, but in their popular sense 
cover all cases of lewd intercourse ; People 
v. Cummons, 56 Mich. 544, 23 N. W. 215. 

An exception against a woman suing for 
dower, on the ground that she was the con
lCubine, and not the wife, of the man of whose 
land she seeks to be endowed. Britt. c. 107. 

CONCU B I N AT US. In Roman law. An in-
formal, unsa..nctioned, or "nntural" marriage, 
as contradistinguished from the justre nuptire, 
9� justum matrimunium, the civil marringe. 

CONDBMN 

As to concurrent "Cause," "Covenants," 
"Jurisdiction," "Insurance," "Lease," "Lien," 
"Negligence," "Resolution," and "Writs," see 
those titles. 

CONCU RSO. In the law of Louisiana, the 
name of a suit or remedy to enable creditors 
to enforce their claims against an insolvent 
or failing debtor. Schroeder v. Nicholson, 2 
La. 355. Litigation or opportunity- of litiga
tion between various creditors, each claim
ing adversely to one another to share in a 
fund or an estate, object being to assemble 
in one accounting all claimants on the fund. 
Seal v. Gano, 160 La. 636, 107 So. 473, 474. 

C O N C U RSUS. In the civil law. (1) A run
ning together ; a collision, as concursus credi
torum, a conflict among creditors. Seal v. 
Gano, 160. La. 636, 107 So. 473. 474 ; Graphic 

CON!C U B I N E. (1 ) A woman who cohabits Arts Bldg. Co. v. Union Indemnity Co., 163 
with a man to whom she is not married. (2) IAl. 1, 111 So. 470, 471 ; C. C. Hartwell Co. v. 
A sort of inferior wife, among the Romans, Miller (C. C. A.) 25B F. 273, 274 ; Miller v. 
upon whom the husband did not confer his Bonner, 163 La. 332. 111 So. 776, . 778. (2) 
rank or quality. A concurrence, or meeting, as concursus ac-

CO N C U R. To agree ; accord ; consent. In ' tionum, conc�rre?ce of �c�ions. . . 
the practice of appellate courts, a "concur- A proceedmg m l1�lsIana SImIlar to in

ring opinion" is one filed by one of the judg- terplead;r. See LOUISIana Molasses Co. v. 

es or justices, in which he agrees with the Le SaSSIer, 52 La. Ann. 2070, 28 So. 217. 

conclusions or the result of another opinion 
CONC USS. In Scotch law. To coerce. 

filed in the case (which may be either the 
opinion of the court or a dissenting opinion) C O N C USS I O. In the civil law. The offense 
though he states separately his views of the of extortion by threats of violence. Dig. 47, 
case or his reasons for so concurring. Blake- 13. 
mote v. Brown, 142 Ark. 293, 219 S. W. 311. 

In Louisiana law. To join with other claim- CO N C U SS I O N. 
ants in presenting a demand against an in
solvent estate. 

CON C U RATOR. In the civil law. A joint 
or co-curator, or guardian. 

CON CU R.R:EN;CE. In French law. The pos
session, by two or more persons, of equal 
rights or privileges over the same subject
matter. 

C O N C U RRENCE, D ELOYA LE. A term of 
the If'rench law nearly equivalent to "unfair 
trade competition ;" and used in relation to 
the infringement of rights secured by trade
marks, etc. It signifies a dishonest, perfidi
ous, or treacherous rivalry in trade, or any 
manreuvre calculated to prejudice the good 

I n  the Civil Law 
The unlawful forcing of another by threats 

of violence tOo give something of value. It 
differs from robbery, in this : That in rob
bery the thing is taken by force, while in 
concussion it is obtained by threatened vio
lence. Heinec. Elem. § 1071 . 

I n  Medical Jurisprudence 

Concussion of the brain is a jarring of the 
brain substance, by a fall, blow, or other 
external injury, without lacer:ation of its tis
sue, or with only microscopical laceration. 
Maynard v. Railroad Co., 43 Or. 63, 72 P. 
590. 

will of a business or the value of the name C O N D E D I T. In ecclesiastical law. The 
of a property or its credit or renown with the name of a plea entered by a party to a libel 
public, to the injury of a business competitor. filed in the ecclesiastica1 court, in which it 
Simmons Medicine Co. �. Mansfield Drug Co.� is pleaded that the deceased made the will 
93 Tenn. 84, 23 S. ,"V. 165. • which is the subject of the suit, and that he 

C O N C U R'RE N T. Running together ; having 
the same authority ; acting in conjunction ; 
agreeing in the same act or opinion ; pursuit 
of same course ; contributing to the same 
event ; contemporaneous. State v. Johnson, 
170 N. C. 685, 86 S. E. 788, 790 ; Donnelly v. 
Ft. Dodge Portland Cement Corporation, 168 
Iowa, 393, 148 N. W. 982, 984 ; Brinkman v. 
Morgan (C. C. A.) 253 F. 553, 554. 

was of sound mind. 2 Eng. Ecc. R. 438 ; 6 
Eng. Ecc. R. 431. 

C O N D E M N. To find or adjudge guilty. 3 
Leon. 68. To adjudge or sentence. 3 Bl. 
Comm. 291. To adjudge (as an admiralty 
court) that a vessel is a prize, or that she is 
unfit for service. 1 Kent, Comm. 102 ; 5 
Esp. 65. To set apart or expropriate prop
erty for public use, in the exercise of the 
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power of eminent domain. Wulzen v. San C O N D ESCE N D E N C E. In the Scotch law. 
Francisco, 101 Cal. 15, 35 P. 353, 40 Am. �t. A part of the proceedings in a cause, setting 
Rep. 17 ; State v. Sayer, 43 S. D. 45, 177 N. forth the facts of the case on the part of 
W. 807, 809. the pursuer or plaintiff. 

C O N D E M N AT I O N. 

I n  Admiralty Law 

The judgment or sentence of a conrt hav
ing jurisd i('tion and acting in rem, by which 
(1) it is de('lared that a vessel which has 
been captm'ed at sea as a prize was lawfully 
so seized and is liable to be treated as prize ; 
or (2) that l)rOperty which has been seized 
for an alleged violation of the revenne laws, 
neutral ity la ws. navigation laws. etc" was 
lawful1�' so spized, and is, for surh ('ause, 
forfeiten to the government ; or (3) that the 
vessel which is the subject of inquiry is Ull
fit ann unsafe for navigation. Gallagher v. 
Murray, 9 Fed. Cas. 1087. 

I n the Civil Law 

A sentence or judgment which condpmns 
some one to do, to give, or to pay some
thing, or which declares that his claim or 
pretensions are unfounded. Lockwood v. 
Saffold, 1 Ga. 72. 

I n Real Property Law 

The process by which property of a private 
owner is taken for public use, without his 
consent, but upon the award and payment of 
just compensation, being in the nature of a 
forced sale. Atlanta, K. & N. R. Co. v. South
ern Ry. Co., 131 F. 666, 66 C. C. A. 601 ; 
Venable v. Railway Co., 112 Mo. 103, 20 S. 
W. 493, 18 L. R. A. 68 ;  In re Rugheimer (D. 
C.) 36 F. 369 ; Jackson v. State, 213 N. Y. 
34, 106 N. E. 758, L. R. A. 1915D, 492, Ann. 
Cas. 1916C, 779 ; Southern R. Co. v. Jennings, 
130 Tenn. 450, 171 S. W. 82, 83 ; Filbin Cor
poration v. U. S. (D. C.) 266 F. 911, 913. 

A "condemnation proceeding" is a special pro
ceeding at law to determine in a single action the 
dainages done by the taking, but it is not a civil 

action, or a civil process within the meaning of the 
statutes relating to civil process. In re New Haven 
Water Co., 86 Conn. 361, 85 A. 636, 638. 

C O N D EM NAT I O N  M O N EY. In practice. 
The damages which the party failing in an 
action is adjudged or condemned, to pay ; 
sometimes Simply called the "condemnation." 

As used in an appeal bond, this phrase 
means the damages which should be award
ed against the appellant by the judgment of 
the court. It does not embrace damages 
not included in the judgment. Doe v. Dan
iels, 6 Blackf. (Ind.) 8 ; Hayes v. Weaver, 
61 Ohio St. 55, 55 N. E. 172 ; Maloney v. 
Johnson-McLean Co., '72 Neb. 340, 100 N. W. 
424 ;  Ownbey v. Morgan, 105 A. ' 838� 843, 7 
Boyce (Del.) ' 297 ; Thomas v. Gethmau, 91 
Oklo 42, 215 P. 731, .732. 

CO N D I CT I O. In Roman law. A general 
term for actions of a personal nnture, found
ed upon an ohligation to give or do a certain 
and definf'c;l thing or service. It is distin
guished from 1Jindj,catj,o rp1. which is an ac
tion to vind icate one's- right of property in 
a thipg by r{'gaining (or rf'ta in ingl posses
�ion of it against the adver�e claim of .the 
other party. 

C O N D I CT I O  C E RT I .  An a('tion whi('h lies 
upon a promise to do u thing-, where such 
promise or stipul ation is certain, (si (',('.rfa 8it 
8f ipnlafio.) Inst. 3, 16, pr. ; Id. 3, 15, pr .

. 
; ,  

Dig. 12, 1 ;  Bract. fo1. 103b. 

C O N D I CT I O  EX LEGE. An action arlsmg 
where the law gave a rf'medy, but provided 
no appropriate form of action. Calvin. 

' CO N D I CT I O  I N D E B I TAT I .  An action 
whh'h lay to recover anythin g which the 
plaintiff had given or pfl id to the dpfendant, 
by mistake, and whicb he was not bound to 
give or pay, either in fact or in law. 

C O N D I CT I O  R E I  F U RT I VIE. An action 
which lay to recover a thing stolen, against 
the thief himself, or his heir. Inst. 4, 1, 19. 

I 

CO N D I CT I O  S I N E  CAUSA. An action 
which lay in favor of a person who had giv
en or promised a thing without consideration, 
(causa.) Dig. 12, 7 ;  Cod. 4, 9. 

C O N D I T I O. Lat. A condition. 

Conditio benefioialis, qUa! statu m  construit, 
ben igne secundum verborum intentionem est 
i nterpretanda ; odiosa autem, qUa! statum 
destruit,  stricte secundu m  verborum p roprieta
tem accipienda. 8 Coke, 90. A beneficial con
dition, which creates an estate, ought to be 
construed favorably, according to the inten
tion of the words ; but a condition which de
stroys an estate is odious, and ought to be 
construed strictly according to the letter of 
the words. 

Conditio d icltur, cum qu id In casu m  ince·rtu m  
qui  potest tendere a d  esse a u t  n o n  esse, con 
fertur. Co. Litt. 20.1. It i s  called a "con
dition," when

' 
something is given on an un

<Jertain event, which may or may not come 
into existence. 

Conditio i lllcita habetur pro non adjectA. An 
unlawful condition is deemed as not annexed. 

Conditio prmcedens adimpleri debet prius 
quam sequatur e1Jeotus. Co. Litt. 201. A con
dition precedent must be fulfilled before the 
e1fect caD. follow � 

'. . . 
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CON D I T I O N. 
I n the Civil Law 

The rank, situation, or degree of a particu
lar person in some one of the different or
ders Df sDciety. 

An agreement or stipulation in regard to 
SDme uncertain future event, not of the es
sential natUl'e Df the transactiDn, but an
nexed to it by the partips, providing for a 
change or modification of their legal rela
tions upon its occurrence. Mackeld. ROom. 
Law, § 184. 

-Classification. In the civil law, conditions 
are of thp follDwing several kindR:  

The ca.'f'lw1 cDnditiDn is that which dpppnds 
on chance. and is in no way in the power ei
ther of .the ('reditDr or of the debtor. Civ. 
Cod� La. a rt. 2023. 

A mi;IJed conditiDn is Dne that depends at 
the same timl' on the will of one of the parties 
and Dn the will of a third persDn, or Dn the 
will of onp Df the parties and also on a casual 

. event. Civ. Code La. art. 2025. 
The potestative condition is that which 

makes the execution of the a-greement depend 
on an event which it is in the pDwer Df the 
one or the other of the contracting parties 
to bring about Dr tOo hinder. Civ. Code La. 
art. 2024. 

A resolutory or dis80lving CDndition is that 
which, when accDmplished, Dperates the revo
cation of the Dbligation, placing matters in 
the same state as though the DbligatiDn had 
nDt existed. It does nDt suspend, the execu
tion of the DbligatiDn. It Dnly Dbliges the 
creditor to restDre what he has received in 
case the event prDvided for in the cDndition 
takes place. Civ. Code La. art. 2045 ; Moss 
v. Smoker, 2 La. Ann. 991. 

A suspensive CDndition is that which de
pends, either on a future and uncertain event, 
or Dn an event which has actually taken 
place, without its being yet known to the 
parties. In the fDrmer case, the obligatiDn 
cannDt be executed till after the event ; in 
the latter, the Dbligation has its effect frDm 
the day Dn which it was cDntracted, but it 
cannot be enforced until the event be known. 
Civ. Code La. art. 2043 ; New Orleans v. 
Railroad CD., 171 U. S. 312, 18 S. Ct. 875, 
43 L. Ed. 1 78 ;  MDSS v. Smoker, 2 La. Ann. 
991. A condition which prevents a CDntract 
frD� going into Dperation until it has been 
fulfilled. 

I n  French Law 

In French law, the fDllowing peculiar dis
tinctions are made : (1) A condition is 
casuelle when it depends Dn a chance Dr haz
ard ; (2) a cDndition is potestative when it 
depends Dn the accomplishment Df something 
which is in the power of the party tOo ac
cDmplish ; (3) a cDndition is miaJte when it 
depends partly Dn the will of the party and 
partly on the will of others ; (4) a cDnditiDn 
is suspensive when it is a future and uncer
tain event, or present but unknown event, 
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upon which an obligation takes or fails to 
take effect ; (5) a condition is re:solutoire 
when it is tl,1e event which undoes an obliga- . 
tion which has already' had effect as such. 
Brown. 

I n  Com mon Law 

The rank, situation, or degree Df a particu
lar person in some one of the different 001'
ders of sDciety ; Dr his 8tatu .. � Dr situatiDn, 
considered as a juridical person, arising 
from positive law or the institutiDns of SD� 
ciety. Thill v. PDhlman, 76 Iowa, <hl8, 41 N. 
W. 385. 

A clause in a contract or agl'eement which 
has fOol' its objeet to �nSIlt'nd, rescind, or 
mDdify the pl'inc-ipal obligation. Dr, in case 
of It will. to snspend, rl'\'oke, or inodify the 
deYise or bequest. Towle v. HemlSen, 70 N. 
Y. 303. 

A modus or qnality annexed by him that 
hath an estate, Dr interest or right to the 
same. whel'eby an estate, etc .. may either be 
dpfeated, enlarged, or cr('ated upon an un
certain event. Co. Litt. 201n . 

A qualification or re�trietion annexed to a 
conveyance of lands, wherehy it is provided 
that in case a pal·ticular event does or does 
not happen, or in case the gl'antol' Dr gran
tee does or Dmits to do a particular act, an 
estate shall commence, be enlarged, Dr be 
defeated. HeastDn v. Randolph County, 20 
Ind. 398 ; Cooper v. Green, 28 4\rk. 54 ; State 
v. Board Df Public Works, 42 Ohio St. 615 ; 
Selden v. Pringle, 17 Barb. (N. Y.) 465 ; An
dersDn v. Palladine, 39 Cal. App. 256, 178 P. -
553. 554. 

An "estate on condition" arises where an 
estate is granted, either in fee simple Dr oth
erwise, with an express qualification annex
ed, whereby the estate granted shall either 
commence, be enlarged, or be defeated, upon 
performance or breach of such qualificatiDn 
Dr conditiDn. Hall v. Quinn, 190 N. C. 326, 
130 S. E. 18, 20 ; P�dro v. Potter, 197 Cal. 
751, 242 P. 926, 929, 42 A. L. R. 1165 ; Wil
Iiams v. NotDpolos, 259 1"a. 469, 103 A. 290, 
291 ; Joyce v. Krupp, 83 Cal. App. 391, 257 
P. 124, 127 ; Nowak v. Dombrowski, 237 Ill. 
103, 107 N. E. 807, 80S : Board of Education 
Df BDrough Df West Paterson v. Brophy, 90 
N. J. Eq. 57, 106 A. 32, 34 ; Farmer's' State 
Bank v. Mincher (Tex. Civ. App.) 267 S. W, 
996, 1001 ; In re Conway's Estate, 198 N. 
Y. S. 351, 120 Misc. 287 ; Sheets v. Vandalia 
R. Co., 74 Ind. App. 597, 127 N. E. 609, 610 ; 
H. H. Hitt Lumber Co. v. Cullman Coal & 
Coke Co., 200 Ala. 415, 76 So. 347, 348 ; 
Yazoo & M. V. R. CD. v. Scott, 108 Miss. 871, 
67 So. 491, 495, L. R. A. 1915E, 239, Ann. Cas. 
1917E, 880. 

Mode Dr state of being ; state Dr situation ; 
essential quality ; property ; attribute. Con
solidated Arizona Smelting Co. v. Egich, 22 
Ariz. 543, 199 P. 132, 134 ;  Great Eastern 
Casualty Co. v. Smith (Tex. Civ. App.) 174 S. 
W. 687 ; Griffee v. Delaware River Ferry Co., 
91 N. J. Law, 280, 102 A. 694, 695. 
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-Classification. The different kinds of con
ditions knO'wn to' the common law may be ar
ranged and described as follows: 

They are either eJJpr�s or implied, the 
former when incorporated in express terms 
in the deed, contract, lease, or grant ; the 
latter, when inferred or presumed by law, 
from the nature O'f the transactiO'n 0'1' the 
conduct of the parties, to have been tacitly 
understood between them as a part O'f the 
agreement, though not expressly mentioned. 
2 Crabb, Real Prop. p. 792 ; Bract. fol. 47 ; 
Civ. CO'de La. art. 2026 ; Raley v. Umatilla 
County, 15 Or. 172, 13 P. 890, 3 Am. St. Rep. 
142. Express and implied conditions are also 
called by the older writers, �espectively, con
ditions in deed (0'1' in fact, the Law French 
term being condition8 en fait) and conditions 
in law. Co. Litt. 201a. 

They are pos8ible or impossible ; the for
mer when they admit of performance in the 
ordinary course of events ; the latter when 
it is contrary to the cO'urse of nature or 
human limitations that they shO'uld ever be 
performed. 

They are lawful or unlawful ; the former 
when their character is not in violation of 
any rule, principle, or policy of law ; the 
latter when they are such as the law will not 
allow to be made. 

They are oonsistent or repugnant ; the for
mer when they are in harmony and concord 
with the other parts of the transaction ; 
the latter when they contradict, annul, or 
neutralize the main purpose of the contract. 
Repugnant conditions are also called "in
sensible." 

They are affirmative or negative ; the for
mer being a condition which consists in doing 
a thing ; as prO'vided that the lessee shall 
pay rent, etc., and the latter being a con
dition whiCh consists in not doing a thing ; 
as provided that the lessee shall not alien, 
etc. Shep� Touch. 118. • 

They are precedent or 8ubsequent. A con
dition precedent is one which must happen or 
be performed before the estate to which it is 
annexed can vest or be enlarged ; or it is one 
which is to be performed before some right 
dependent thereon accrues, or some act de
pendent thereon is performed. Towle v. Rem
sen, 70 N. Y. 309 ; Jones v. U. S., 96 U. S. 26, 
24 1... Ed. 644 ; Redman v. Insurance Co., 49 
Wis. 431, 4 N. W. 591 ; Beatty's Estate v. 
Western College, 177 Ill. 280, 52 N. E. 432, 
42 L. R. A. 797, 69 Am. St. Rep. 242 ; Warner 
v. Bennett, 31 Conn. 475 ; Blean v. Messenger, 
33 N. J. Law, 503. A "conditiO'n precedent" 
is one that is to be performed before the agree
ment becomes effective, and which calls for 
the happening of some event or the perform
ance of some act after the terms of the con
tract have been agreed on, before Uhe contract 'shall be binding on the parties.' Mumaw v. 
Western & SoUthern Life Ins. Co., 97 Ohio St. 
1, 119 N. E. 132, 135 ; " Rogers v. Maloney, 85 
Or. 61, 165 P. '357, 358 ; Yerger " v. Simmons, 
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136 La. 280, 67 So. 3, 6 ;  Sunshine Cloak & 
Suit Co. v. Roquette Bros., 30 N. D. 143, 152 
N. W. 359, 362, L. R. A. 1916E" 932 ; Depart
ment of .Public Works and Buildings v. Porter, 
327 Ill. 28, 158 N. E. 366, 369 ; In re Scott's 
Will (Sur.) 20'4 N. Y. S. 478, 491 ; In re Baech
ler's Will, 202 N. Y. S. 485, 492, 121 Misc. 691 ; 
McIsaac v. Hale, 104 Conn. 374, 132 A. 916, 
917 ; Richards v. Richards, 303 Ill. 306, 136 
N. E. 417, 418 ; Fraley v. Wilkinson, 79 Ok!. 
21, 191 P. 156, 157 ; Bakersfield Improvement 
Co. v. Bakersfield Theater Co., 40 Cal. App. 
703, 181 P. 851, 852 : Elson v. Jones, 42 Idaho, 
349, 245 P. 95, 96 ; Burns v American Nat. 
Ins. Co. (Tex. Com. App.) 280 S. W. 762. 765 ; 
Scott v. Roethlesberger, 178 Mich. 581. 148 
N. W. 307, 308 ; Nowak v. Dombrowski. 267 
Ill. 103, 107 N. E. 8OO, 808 : Britton v. Taylor, 
188 N. C. 271, 84 S. E. 280. 281 : Metropolitan 
Life Ins. 00. v. Goodman. 10 Ala. App. 446, 
65 So. 449, 450 ; Mercer-Lincoln Pine Knob 
Oil Co. v. Pruitt, 191 Ky. 207, 229 S. W. 374, 
375. A condition subsequent is one annexed 
to an estate already vested, by the perform
ance of which such estate is kept and contin 
ued, and b y  the -failure o r  non-performance 
of which it is defeated ; or it is a condition 
referring to a future event, upon the happen
ing of which the obiigation becomes no longer 
binding upon the other party, if he chooses to 
avail himself of the condition. Co. Litt. 201 ; 
2 Bl. Comm. 154 ; Oiv. Code Cal. § 1436 ; Code 
Ga. § 2722 (Civ. Code 1910, § 4224) ; Go,ff v. 
Pensenhafer, 190 Ill. 200, 60 N. E. 110 ; Mor
an v. Stewart, 173 Mo. 207, 73 S. W. 177 ; 
Hague v. Ahrens, 53 F. 58, 3 C. C. A. 426 ; 
Towle v. Remsen, 70 N. Y. 309 ; Chapin v. 
School Dist., 35 N. H. 450 ; Blanchard v. Rail
road Co., 31 Mich. 49, 18 Am. Rep. 142 ; Coop
er v. Green, 28 Ark. 54 ; Sheets v. Vandalia 
R. Co., 74 Ind. App. 597, 127 N. E. 609, 611 ; 
Bou v. WHlits, 61 Cal. App. 32, 214 P. 519, 
520 ; Godding v. Hall, 56 CO'lo. 579, 140 .P. 
185, 172 ; Lowery v. May, 213 Ala. 66, 104 
So. 5, 8 ;  Kent v. Stevenson, 127 Miss. 529, 
90 So. 241, 242 ; Northwestern Nat. Life Ins. 
Co. v. Ward, 56 Okl. 188, 155 P. 524, 526 ; 
Horn v. Brand, 133 Ark. 587, 203 S. W. 5, 6 ;  
Hall v. Quinn, 190 N. C. 326, 130 S. E. 18, 20 ; 
Hawkins v. Hansen, 92 Kan. 740, 142 P. 280. 
281, L. R. A. 1915A, 95. 

Conditions may also be positive (requiring 
that a srpecified event shall happen or an act 
be done) and restriotive or nega,tilVe, the latter 
ibeing such as impose an obligation not to do 
a particular thing, as, that a lessee shall not 
alien or SUb-let or commit waste, or the like. 
Shep. Touch. 118. 

They may be 8ingle, oopulative. or disjunc
tive. Those of the first kind require the per
formance of one specified thing only ; those of 
the second kind require the performance of 
divers acts or things ; those of the third kind 
require the performance of one of several 
things. Shep. Touch. 118. 

-

Conditions , may also be indepenaent, de
pendent, or -niutuaZ. " They belong to the first 
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class when each of the two cbnditi-ons must be 
performed without any reference to the oth
er ; to the second class when the performance 
of one conditio.n is not obligatory until the 
actual performanCe of the other ; and to the 
third class when neither party need. perform 
his condition unless the other is ready and 
willing to perform his, or, in other words, 
when the mutual covenants go to the wh'Ole 
consideraUon on both sides and each is pre
cedent to the other. Huggins v. Daley, 99 F. 
609, 40 C. O. A. 12, 48 L. R. A. 326. 

1llie following varieties may also be noted : 
A condition collateral is one requiring the per
formance of a collateral act having no nec
essary relation to the main subject of the 
agreement. A oompUl8cWlI condition is one 
which expressly 'requires a thing to be done, 
as, that a lessee ' shall pay a specified sum 
of money on a certain day or his lease shall be 
void. Shep. Touch. 118. Oonmtrrent condi
tions are those which are mutually dependent 
and are to be performed at the same time. 
Civ. Code Cal. § 1437 ; Kennedy v. Dennstadt, 
31 N. D. 422, 154 N. W. 271, 273 ; Milwaukee 
Land 00. v. Ruesink, 50 Mont. 489, 148 P. 
396, 401. A condition inherent is one annexed 
to the rent reserved out of the land whereof 
the estate is made, or rather, to the estate in 
the land, in respect 'Of rent. Shep. Touch. 
118. 

Synonyms Distinguished 
A "condition" is to be distinguished from 

a limitation, in that .the latter may ·be to or 
for the benefit of a stranger, who may then 
take advantage of its detennination, while 
only the grantor, or those who stand ' in his 
place, can take advantage of a conditio·n, 
(Hoselton v. Hoselton, 166 Mo. 182, 65 S. W. 
1005 ; Stearns v. Gofrey, 16 Me. 158 ;) and in 
that a limitation ends the estate without entry 
or claim, which is not true of a condition. It 
also ditrel"S from a conditional limitation. In 
determining whether, in ·the case of estates 
greater than estates for years, the language 
constitutes a "condition'" or a "conditional 
limitation," the rule applied is that, where 
an estate is so expressly limited by the words 
of its creation that it cannot endure for any 
lo·nger time than until the condition happens 
on which the estate is to fail, uhis is limita
tion, but when the estate Is expressly granted 
on condition in deed, the law permits it to 
endure beyond the , time of the contingency 
happening, unless the grantor takes advan
tage of the breach of condition, by ' making 
entry. Lonas v. Silver, 195 N. Y. S. 214, 215, 
201 App. Div. 383 ; Hess v. Kernen Bros., 169 
Iowa, 646, 149 N. W. 847, 851 ; Norman S. 
Riesenfeld, Inc., v. R. W. Realty 00., 217 N. 
Y. S. 306, 311, 127 Misc. 630 ; Eastham v. 
Eastham, 191 Ky. 617, 231 S. W. 221, 222 ; 
Yarbrough v. Yarbrough, 151 Tenn. 221, 269 
S. W. 36, 38 ; Church v. Grant, 3 Gray (Mass.) 
147, 63 Am. Dec. 725. It ditrers also from a 
covenant, which can ·be made by either gran
tor or grantee, while only the grantor ean 
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make a condition (Co. Litt. 70) ; De Grasse 
v. Verona Mining 00., 185 Mich. 514, 152 N. 
W. 242, 246 ;  Murphy v. Schuster Springs 
Lumber Co., 215 Ala. 412, 111 So. 427, 430 ; 
Perkins v. Kirby, 35 R. I. 84, 85 A. 648, 651. 
The chief distinction between a condition sub
sequent in a deed and a covenant pertains to 
the remedy in event of breach, which, in the 
former case, subjects the estate to a

' 
forfei

ture, and in the latter is merely a ground for· 
recovery of damages. Rooks Creek Evangel
ical Lutheran Ohurch v. First Lutheran 
Church of Pontiac, 290 Ill. 133, 124 N. E. 793, 
795, 7 A. L. R. 1422. A charge is a devise of 
land with a bequest oUt of the subject-matter, 
and a charge upon the devisee personally, in 
respect of the estate devised, gives him an 
estate on ' condition. A condition also dif
fers from a remainder ; for, while the former 
may operate to defeat the estate before its 
natural termination, the latter , cannot take 
etrect until the completion of the preceding 
estate. 

CON DITIONAL. That which is dependent 
upon or granted subject to a condition. 

COND ITI ONAL C RED ITO R. In the civil 
law. A creditor having a future right of ac
tion, or having a right of action in expectancy. 
Dig. 50, 16, 54. 

CON D I T I ONAL ST I PU LAT I ON. In the civtl 
law. .A. stipulation to do a thing upon condi
tion, as the happening of any event. 

As to conditional "Acceptance," "Appear
Ilnce," "Bequest," "Contract," "Delivery�" 
"Devise," "Fee," , "Guaranty," "Judgment?' 
"Legacy," "Limitatio.n," "Obligation," "Par
don," "PriVilege," and "Sale," see those titles. 

Condltiones qumlibet odiosmj maxlme autem 
contra matrimonium et commeroium. Any con
ditions are odious, but especially those which 
are against [in restraint. of] marriage and 
commerce. Lofft, Appendix, 644. 

CON D I T I ONS O F  SALE. The .  terms upon 
which sales are made at auction ; usually 
written or printed and exposed in the auction 
room at the time of sale. 

CONDOM I N I A. In the civil law. Co-owner
ships or limited ownerships, such, as emphy
temia, sup erjicie8 , pignu8, hypo theca, usus
fructus, usus, and habitatio. These were more 
than mere jura in re aZienli, being portion of 
the dom.inium itself, although they are com
monly distinguished from the dominium 
strictls so called. Brown. 

CON DONACI ON. In Spanish law. , The r�
mission of a debt, either expressly or tacitly. 

CONDONATION. 'l1he conditional remission 
or forgiveness, by means of continuance �r 
resumption of marital cohabitation, by one of 
the married parties, of a known matrimonial 
otrense co�tted by the other, that would 
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constitute a cause of divorce; the condition 
being that the offense shall not be repeated. 
See Paill v. Pain, 37 Mo. App. 115 ; Betz v. 
Betz, 25

· N. Y. Super. Ct. 696 ; Thomson v. 
Thomson, 121 Cal. 11, 53 P. 403 ; Harnett v. 
Harnett, 55 · Towa, 45, 7 N. W. 394 ; Eggerth 
v. Eggerth� 15 Or. 626, 16 P. 650 ; Turnbull v. 
Turnbpll, · 23 Ark. 615 ; Odom v. Odom, 36 
Ga. 318 ; Polson v. Polson, 140 Ind. 310, 39 
N. E. 498 ; Biltgen v. Biltgen, 121 Kan. 716, 
250 P. 265, 267 ; Marshall v. Marshall, 55 
App. D. C. 173, 3 F.(2d) 344, 346, 40 A. L. 
R. 624 ; Arnold v. Arnold (Mo. Sup.) 222 S. 
W. 996, 999 ; Christensen v. Christensen, 125 
Me. 397, 134 A. 373 ; Norman v. Norman, 88 
W. Va. 640, 107 S. E. 407, 409 ; Sayles v. 
Sayles, 41 R. I. 170, 103 A. 225 ; G'reco v. 
Greco, 2 W. W. Harr. (Del.) 242, 121 A. 666 ; 
Lipe v. Lipe, 327 Ill. 39, 158 N. E. 411 , 413 ; 
'Pichon v. Pichon, 164 La. 272, 113 So. 845 ; 
Bridge v. Bridge (N. J. Ch.) 93 A. 690, 691 ; 
Elder v. Elder, 139 Va. 19, 123 S. E. 369, 371. 

The term is also sometimeR applied to for
giveness of a p�t wrong, fault, injury, or 
breach of duty in other relations, as, for ex
ample, in that of master and, servant. Leath
erberry v. Odell (C. C.) 7 F. 648. Also, ante
nuptial unchastity is capable of "condona
tion." Wesley v. Wesley, 181 Ky. 135, 204 S. 
W. 165, 166. 

C O N D O N E. To make condonation of. 

392 

CONDUCTOR. In the civil law. A illirer. 

CON DUCTOR O PERARUM. In the civil law. 
A person who engages to perform a piece of 
work for another, at a stated price. 

C O N DUCTUS. A thing hired. 

CONE. In geology. Area built up by a 
stream, near the mouth of a canyon of bould
ers, SiIllall stones, gravel, sand and other detri
tus. Haack v. San Fernando Mission Land , 
Co., 177 Cal. 140, 169 P. 102.1, 1022. 

CONE A N D  I<EY. In old English law. A 
woman at fourteen or fifteen years of age 
may take charge of her house and receive 
oone and key ; that is, keep the accounts and 
keys. Cowell. Said by Lord Coke to be 
cover and keye, meaning that at that age a 
woman knew what in her house should be kept 
under lock and key. 2 Inst. 203. 

CO NFARREAT I O. In Roman law. A sacri
ficial rite resorted to by marrying persons of 
high patrician or priestly degree, for the pur
pose of clothing the husband with the nwnu8 
over h is wife ; the civil modes of effecting 
the same thing being coem.ptio, (formal,) and 
U8US mulieris, (informal.) Brown. 

C O N FECT I O. The making and completion of 
a 'written instrument. 5 Coke, 1. 

CON DUCE. To contribute to as a result. CON FED ERACY. 

Board of Com'rs of Mercer County v. Deitsch, 
94 Ohio St. 1, 113 N. E. 745, 747. 

CONDUCT, v. To manage ; direct ; carry on ; 
regulate ;  do business. Wichita Film & Sup
ply Co. v. Yale, 194 Mo. App. 60, 184 S. W. 
119, 121. 

CONDUCT, n. Personal behavior ; deport
ment ; mode of action ; any positive or nega
tive act. Kelly v. State, 151 Md. 87, 133 A. 
899, 904 ; Abramowitz v. Abramowitz (Sup.) 
140 N. Y. S. 275, 276 ; Hemphill v. Enterprise 
Lodge No. 75, 66 Pa. Super. Ct. 13,*, 140 ; Lam
born v. New Yo'rl{ Cotton Exch., 197 N. Y. S. 
57, 60, 203 App. Div. 565. 

C O N D U CT M O N EY. In English practice. 
Money paid to a witness who Ihas been sub-

. prenaed on a trial, sufficient to defray the 
reasonable expenses of going to, staying at, 
and returning from the place of trial. Lush, 
Pr. 460 ; Archb. New Pro 639. 

,CON DUCT I  ACT I O. In the civil law. An 
action which the hirer (conductor) of a thing 
might have against the letter, (locator.) Inst. 
3, 25, pro 2. 

CONDUCT I O. In the civil law. A hiring. 
U sed generally in connection with the term 
locatio, a letting. Locatio et oonductio, (some� 
times united as a compound word, " locatio
conductio,") a letting and hiring. lIist. 3, 25 ; 
Bract. fol. 62, c. 28 ; Story, Bailm.. II 8� 368. 

I n  Criminal Law 

The association or banding together of two 
or more persons for the purpose of committing 
an act or furthering an enterprise which is 
forbidden by law, or which, though lawful 
in itself, becomes unlawful when made the 
object of the confederacy. State v. Cro'wley, 
41 Wis. 284, 22 Am. Rep. 719 ; Watson V. 
Navigation Co., 52 How. Prac. (N. Y.) 353. 
Oonspiracy is a more technical term for this 
offense. 

The act of two or more who comhine to
gether to do any damage or injury to another, 
or to do any unlawful act. Jacob. See Wat
son V. Navigation Co., 52 How . .  Prac. (N. Y.) 
353 ; State v. Crowley, 41 Wis. 284, 22 �m. 
nep. 719. 

' 
I n  Equity Pleading 

An improper combination alleged to have 
been entered into between the defendants to 
a bill in equity. 

I n  I nternational Law 

A league or agreement between two or mo·re 
independent states whereby they unite for 
their mutual welfare and the furtJherance of 
their common aims. The term may apply to 
a union so formed for a temporary or limited 
purpose, as in the caSe. of an offensive and 
defensive alliance ; but it is more commonly 
used to ' denote that species of political con
nection between two ' or more independent 
states by which a central government is ere-
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ated, invested with certain powers of soveJ.'o 
eignty, (mostly external,) and acting upon the 
several component states as its units, which, 
however, retain their sovereign powers for 
domestic purposes and some others. See Fed
eral Government. 

CON FEDERAT I O N .  A league or compact for 
mutual support, particularly of princes, na
tions, or states. Such was the colonial gov
ernment during the Revolution. 

Articles of Confede'ratio-n 

The name of the instrument embodying the 
compact made between the thirteen original 
states of the Union, before the adoption of the 
present constitution. 

CONFERENCE. A meeting of several per
sons for deliberation, for the interchange of 
opinion, or for the removal of differences or  
disputes. Thus, a meeting between a counsel 
and solicitor to advise on the cause of their 
client. 

In the practice of legislative bodies, when 
the two houses cannot agree upon a pending 
measure, each appoints a committee of "con
ference," and the committees meet and con
sult together for the purpose of removing dif
ferences, harmonizing conflicting views, and 
arranging a compromise which will be accept
ed by both houses. 

I n I nternationa.1 Law 

A personal meeting between the diplomatic 
agents of two or more powers, for the purpose 
of making statements and explanations that 
will obviate the delay and difficulty attending 
the more formal conduct of negotiations. 

I n French Law 

A concordance or identity between two laws 
or two systems of laws. 

CON FESS. To admit the truth Jf a charge 
or accusation. Usually spoken of charges of 
tortious or criminal conduct. 

CON FESS I O. Lat . .  A confession. Oonfes8'io 
in judicio, a confession made in or before a 
court. 

Confessio facta in judicio omni probatione ma
jor est. A confession made in court is of 
greater effect than any proof. Jenk. Cent. 102. 

CON FESS I ON.  In criminal law. A volun
tary statement made by a person charged with 
the commission of a crime or misdemeanor, 
communicated to another person, wherein he 
acknowledges himself to be guilty of the of
fense charged, and discloses the circumstanc
es of the act or the share and' participation 
which he had in it. Spicer v. Com. (Ky.) 51 
S. W. 802 ; People v. Parton, 49 Cal. 637 ; Lee 
v. State, 102 Ga. 221, 29 S. E. 264 ; State �. 
Heidenreich, 29 Or. 381, 45 P. 755 ; People �. 
Rupert, 316 Ill. 38, 146 N. E. 456, 458 ; Easter
ling v. State, 24 Ga. App. 424, 100 S. E. 727 ; 
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Pringle v. State, 108 Miss. 802, 67 So. 455, 457 ; 
Commonwealth v. Haywood, 247 MasB. 16, 141 
N. E. 571, 572 ; People v. Reilly, 224 N. Y. 90, 
120 N. E. 113, '114 ; People v. Ford, 25 Cal. 
App. 388, 143 P. 1075, 1086 ; Minter v. State, 
158 Ga. 127, 123 S. E. 23, 25 ; McGarrah �. 
State, 17 Ok1. Cr. 240, 187 P. 505, 507 ;  State 
v. Dixson, 80 Mont. 181, 260 P. 138, 143 ; State 
v. Pittman, 137 S. C. 75, 134 S. E. 514, 519 ; 
Bates v. State, 78 Fla. 672, 84 So. 373, 375 ; 
State v. Mariano, 37 R. I. 168, 91 A. 21, 27. 

Also the act of a prisoner, when arraigned 
for a crime or :misdemeanor, in acknowledging 
and avowing that he is guilty of the offense 
charged. 

Classification 

Confessions are divided into judicial and 
emtrojudioial. The former are such as are 
made before a magistrate or court in the due 
course of legal proceedings, while the latter 
are such as are made by a party elsewhere 
than in court or before a magistrate. Speer 
v. State, 4 Tex. App. 479 ; State v. Snider, 81 
W. Va. 522, 94 S. E-. 981, 983 ; State v. Ste
venson, 98 Or. 285, 193 P. 1030, 1032 ; State v. 
Bowman, 294 Mo. 245, 243 S. W. 110, 116. An 
impUea confession is where the defendant, 
in a case not capital, does not plead guilty 
but indirectly admits his guilt by placing him
self at the mercy of the court and asking for 
a light sentence. 2 Hawk. P. C. p. 469 ; State 
v. Conway, 20 R. 1. 270, 38 A. 656. A.n indirect 
confession is one inferred from the conduct 
of the defendant. State v. Mille·r, 9 Houst. 
(Del.) 564, 32 A. 137 ; People v. Tielke, 259 
Ill. 88, 102 N. E. 229, 231. A naked confession 
is an admission of the guilt of the party, but 
which is not supported by any evidence of the 
commission of the crime. A relative confes
sion, in the older criminal law of England, lOis 
where the accused confesseth and appealeth 
others thereof, to become an approver," (2 
Hale, P. C. c. 29,) or in other words to "turn 
king's evidence." This is now obsolete, but 
something like it  is practiced in modern law, 
where one of the persons accused or supposed 
to be involved in a crime is put on the wit
ness stand under an implied promise of par
don. Com. v. Knapp, 10 Pick. (Mass.) 477, 
20 Am. Dec. 534 ; State v. Willis, 71 Conn. 
293, 41 A. 820. A simple confession is merely 
a plea of guilty. State v. Willis, 71 Conn. 
293, 41 A. 820 ; Bram v. U. S., 168 U. S. 532. 
18 S. Ct. 183, 42 L. Ed. 568. A voluntary con
fession is one made spontaneously by a person 
accused of crime, free from the influence of 
any extraneous disturbing cause, and in par
ticular, not influenced, or extorted by vio
lence, threats, or promises. State �. Clifford, 
86 Iowa, 550, 53 N. W. 299, 41 Am. St. Rep. 
518 ; State v. Alexander, 109 La. 557, 33 So. 
600 ; Com. v. Sego, 125 Mass. 213 ; Bullock 
v. State, 65 N. J. Law, 55-7, 47 A. 62, 86 Am. 
St. Rep. 668 ; Colburn v .  Groton, 66 N. H. 151, 
28 A. 95, 22 L. R. A. 763 ; Fisher v. State, 145-
Miss. 116, 110· So. 361, 363 ; State v. Guie, 56 
Mont. 485, 186 P. 329, 330. 
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No confession induced by official threat of 
prosecution is voluntary. Cannan v. U. s. (C. 
C. A.) 19 F.(2d) 823, 824 ; State v. Dolan, 86 
N. J. L·aw, 192, 90 A. 1()34 , 1035 ; People v. 
Brockett, 195 Mich. 169, 161 N. W. 991, 9·93 ; 
State v. Murphy, 87 N. J. Law, 515, 94 A. 
640, 644 ; Bachelor v. State, 216 Ala. 356, 113 
So. 67, 70 ; Murphy v. U. S. (C. C. A.) 285 F. 
801, 807 ; State v. Genese, 102 N. J. Law, 134, 
130 A. 642, 645 ; Commonwealth v. McClana
han, 153 Ky. 412, 155 S. W. 1131, 1133, Ann. 
Cas. 19150, 132 ; Brown v. State, 36 Ga. App. 
84, 135 S. E. 765, 766 ; Johnson v. State, 107 
Miss. 196, 65 So. 218, 51 L. R. A. (N. S.) 1183 ; 
State v. Dye, 36 Nev. 143, 133 P. 935, 936. 

It need not be spontaneous nor proceed 
wholly at maker'S suggestion, but may be set 
,in motion by external causes, so long as such 
influences are not what the law deems improp
er. People v. Vinci, 295 Ill. 419, 129 N. E. 193, 
195 ; Dewein v. State, 114 Ark. 472, 170 S. W: 
582, 586 ; State v. Priest, 117 Me. 223, 103 A.: 
359, �62. 
-Confession and avoidance. A plea in con
fession and avoidance is one which avows 
and confesses the truth of the averments of 
fact in the declaration, either expressly or 
by implication, but then proceeds to allege 
new matter which tends to deprive the facts 
admitted of their ordinary legal effect, or to 
obviate, neutralize, or avoid them. Bavarian 
Brewing Co. v. Retkowski, 113 A. 903, 907, 
1 W. W. Harr. (Del.) 225 ; Swift & Henry 
Live Stock Commission Co. v. Mounts (Tex. 
Civ. App.) 295 S. W. 932, 935. 

-Confession of defense. In English practice. 
Where defendant alleges a ground of defense 
arising since the commencement of the ac
tion, the plaintiff may deliver confession of 
such defense and sign judgment for his costs 
up to the' time of such pleading, unless it be 
otherwise ordered. Jud. Act 1875, Ord. XX, 
r. 3. 

-Confession of j udgment. The act of a debtor 
in permitting judgment to be entered against 
him by his creditor, for a stipulated sum, by 
a written statement to that effect or by war
rant of attorney, without the institution of 
legal proceedings of any kind. 

-Confessing error. A plea to an a ssignment 
of error, admitting the same. 

C O NFESSO, B I  LL TAI(EN PRO. In equity 
practice. An order which the court of chan
cery makes when the defendant does not file 
an answer, that the plaintiff may take such 
a decree as the case made by his bill war-
rants. 

' 

C ONFESSOR. An ecclesiastic who receives 
auricular confessions of sins from persons 
under his spiritual charge, and pronounces 
absolution ' upon them. The secrets of the 
eonfessional are not privileged communica
, dons at common law, but this has been 
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changed by statute in some states. See 1 
Greenl. Ev. §§ 247, 248. 

CONFESSO R I A  ACT I O. Lat. In the civil 
law. An action for enforcing a servitude. 
Mackeld. Rom. Law, § 324. 

Confessus in j udicio pro judicato habetur, et 
quodam modo sua sententi! dam natur. 11 
Coke, 30. A person confessing his guilt when 
arraigned is deemed to have been found 
guilty, and is, as it were, condemned by his 
own sentence. 

CON F I DENCE. Trust ; reliance ; ground 
of trust. In the construction of wills, this 
word is considered peculiarly appropriate to 
create a trust. "It is as applicable to the 
subject of a trust, as nearly a synonym, as 
the English language is capable of. Trust 
is a confiaence which one man reposes in 
another, and confidence is a trust." Appeal 
of Coates, 2 Pa. 133. 

CONFI DENCE GAME. Obtaining of money 
or property by means of some trick, device, 
or swindling operation in which advantage 
is taken of the confidence which the victim 
reposes in the swindler. People v. Mutchler, 
309 Ill. 207, 140 N. E. 820, 822, 35 A. L. R. 
339 ; State v. Moran, 56 Mont. 94, 182 P. 
110, 113 ; People v. Milier, 278 Ill. 490, 116 
N. E. 131, 136, L. R. A. 1917E, 797 ; State 
v. Hathaway, 168 Wis. 518, 170 N. W. 654, 
656 ; People v. Benton, 324 Ill. 331, 155 N. 
E. 308, 309, 56 A. L. R. 725 ; State v. Eche
verria, 163 La. '13, 111 So. 474, 475 ; Roll 
v. People, 78 Colo. 589, 243 P. 641, 643. 

C O N F I DENT IAL. Intrusted wit'll the con
fidence of another or with his secret affairs 
or purposes ; intended to be held in con
fidence or kept secret. 

CONFI DENT IAL COM M U N I CATI O NS. See 
Communication. 

CO N F I DENTIAL CRED I T O R. This term 
has been applied to the creditors of a fail
ing debtor who furnished him with the means 
of obtaining credit to which he was not en
titled, involving in loss the · unsuspecting and 
fair-dealing creditors. Gay v. Strickland, 112 
Ala. 567, 20 So. 921. 

CON F I D ENT I AL RELAT I ON.  A fiduciary 
rela tion. These phrases are used as conver
tible terms. It is a peculiar relation which 
exists between client and attorney, principal 
and agent, principal and surety, landlord 
and tenant, parent and Child, guardian and 
ward, ancestor and heir, husband and wife, 
trustee and cestui que tru8t, executors or ad
ministrators and creditors, legatees, or dili
tributees, appointer and appointee under pow
ers, and partners and part owners. In these 
and like cases, the law, in order to prevent 
undue advantage from the unlimited confi
dence or sense of duty which the relation 
n.aturally creates, requireS the utmost degree 
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some . other estate therein, wherebY , a  void
able estate is made sure and unavoidable, or 
whereby a particular estate is increased or 
enlarged. Shep. Touch. 311 ; 2 Bl. Comm. 

325. 

of good faith in all transactions between the 

parties. Robins v. Hope, 57 Cal. 493 ; Peo
ple v. Palmer, 152 N. Y. 217, 46 N. E. 328 ; 

Brown v. Deposit Co., 87 Md. 377, 40 A. 256 ; 

In re Brand, 173 N. Y. S. 169, , 173, 185 App. 
Div. 134; Raney v. Raney, 216 Ala. 30, 112 

So. 313, 316 ; Scott v. Brown, 90 Ind. App. -Confirmatio crescens. An enlarging con-

367, 157 N. E. 64, 68 ;  Bordner v. Kelso, 293 firmation ; one which enlarges a rightful es

Ill. 175, 127 N. E. 337, 338 ; Leedom v. Pal- tate. Shep., Touch. 311. 

mer, 274 Pa. 22, 117 A. 410, 411 ; Derdyn v. -Conflrmatio diminuens. A diminishing con� 
Low, 94 Okl. 41, 220 P. 945, 947 ; In re firmation. A confirmation which tends and 
Cover's Estate, 188 Cal. 133, 204 P. 583, 588. serves to diminish and abridge . the services 
The term "confid�ntial relat�ons," within. the whereby a tenant doth hold, operating as a 
exception to the rule that mlsrepr�sentatlOns , release of part of the services . .  Shep. Touch. 
of law will not work an estoppel, 1S not con- 311. ' 

fined to the strict fiduciary relationship ex
isting between those having definite, well
recognized legal relations of trust and con
fiden{'e, but extends to every �ssible case 
in which a fiduciary relation eXIsts as a fact. 
though it may be a moral, social, domestic, 
or me'rely personal relation, and need not be 

a legal one. Robbins v. Law, 48 Cal. App. 
555, 192 P. 118, 120 ; Roberts v. Parsons, 
195 Ky. 274, 242 S. W. 594, 596 ; Wood v. 
'White, 123 Me. 139, 122 A. 177, 179 ; Hitch
cock v. Tackett, 208 Ky. 803, 272 S. W. 52, 
54. 

C O N F I N E M ENT. Confinement may be by 
-either a moral . or a physical restraint, by 
threats of violence with a present force, or 
by physical restraint of the person. U. S. v. 
'Thompson, 1 Humn. 171, Fed. Cas. No. 16,492 ; 
Ex parte Snodgrass, 43 Tex. Gr. R. 359, 65 
S. W. 1061. 

Restraint by sickness in childbirth ; lying
in for delivery of child, or possibly becaUSe 
of adv.anced pregnancy. Rose v. Common
wealth Beneficial Ass'n, 86 A. 673, 674, 4 
Boyce (Del.) 144 ; Searle v. Carroll (N. J. 
Sup.) 91 A. 600. 

Solitary Confinement 

See Solitary Confinement. 

C O N F I  RM. To complete or establish that 
which was imperfect or uncertain ; to ratify 
what has been done without authority or 

. insufficiently. Boggs v. Mining Co., 14 Cal. 
305 ; Railway Co. v. Ransom, 15 Tex. Civ. 
App. 689, 41 S. W. 826. 

Confirmare est Id fl rm u m  facere quod prius  
i nflrmu m  fuit. Co. Litt. 295. To confirm is to 
make firm that which was before infirm. 

Conflrmare nemo potest prius quam jus ei ac
ciderit. No one can confirm before the right 
accrues to him. 10 'Coke, 48. 

Conflrmat usum qui tollit abusum. He con
firms the use [of a thing] who removes the 
abuse [of it] . Moore, 764. 

CON F I RMAT I O. The conveyance of an es
. tate, or the communication of a right that 
one hath' in or unto lands or tenements, to 
another that hath the possession thereof, or 

-Conflrmatio perflciens. A confirmation 
which makes valid a wrongful and defeasible 
title, or makes a conditional estate absolute. 
Shep. Touch. 311. 

C O N F I RMAT I O  CHARTAR UM. Lat. Con
firmation of the charters. A stntute passed 
in the 25 Edw. I., whereby the Great Charter 
is declared to be allowed as the common law ; 
all • judgments contrary to it are declared 
void ; copies of it are ordered to be sent to. 

. all cathedral churches and read twice a year 
to the people ; alid sentence of excommunica
tian is directed to be as constantiy denounced 
against all those that, by word or deed or 
counsel, act contrary thereto or in any degree 
infringe it. 1 Bl. Comm. 128. 

Conflrmatlo est n ulla libl donum prmcooens est 
Invalidum • .  M.oore, 764 ; Co. Litt. 295. Con

, firmation is ' void where the preceding gift is 
. invalid. ' 

. Conflrmatro om nes 8upplet defectu8, lloet Id 
quod aetum est · ab Initio non valult. · Co. Litt. 
295b. Confirmation supplies aU defects, 
though that which had · been done was not 
valid at the beginning. 

CONF·I RMAT I O.N. A contraM or written 
memorandum thereof, by which that which 
was infirm, dIfficult of proof, void, imperfect, 
or subject to be avoided is ratified, rendered 
valid and binding, made fi rm and unavoid
able. Schifferdecker v. Busch, 225 N. Y. S. 
106, 111, 130 Misc. 625 ; Weld v. Postal Tele
graph Cable Co., 210 N. Y. 5Jl. 103 N. E. 
957, 962 ; Howell v. Elk Hill Butter .Co. (D. 
C.) 294 F. 539, 541 ; Larned v. Larned, 98 . 
Kan. 328, 158 P. 3, 5 ;  Horner v. Daily, 77 
Ind. App. 378, 133 N. E. 585, 586 ;  Hart v. 
Hammett yrocer 00., 132 Ark. 197, 200 S. 
W. 795, 796. 

A conveyance of an estate or right in elise, 
whereby a voidable estate is made sure and 
unavoidable, or whereby a particular estate 
is increased. Co. Litt. 295b. . Jackson v. 
Root, . 18 Johns. (N. Y.) 60 ; People v. Law, 
34 Barb. (N. Y.) 511 ; De Mares v. Qilpin, 
15 Colo. 76, 24 P. 568 ; Hammond v. Oregon 
& C. R. Co., 98 Or. 1, 193 P. 457, 460 ; Byers 

· v. Wa-wa�ne, 86 Or. 617, 169 P. 121, 125 ; 
Sanch�z v. Deering (0. C. A.) 298 F. 28� 287 ; 
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Beetem v. Garrison, 129 Md. 664, 99 A. 897, tute of absolute ownership. Winchester v. U. 
900. S., 14 Ct. OJ.. 48. 

I n  English Ecclesiastical Law 

The ratification by the archbishop of the 
election of a bishop by dean and chapter un
der the king's letter missive prior to the in
vestment and consecration of the bishop by 
the archbishop. 25 Hen. VIII. c. 20. 

C O N F I RMAT I O N  O F  SALE. The confirma
tion of a judicial sale by the court which or
dered it is a signification in some way (usual
ly by the entry of an order) of the court's 
approval of the terms, price, and conditions ' 
of the sale. Johnson v. Cooper, 56 Miss. 618 ; 
Hyman v. Smith, 13 W. Va. 765. 

CON F I RMAV I .  Lat. I have confirmed. The 
emI1hatic word in the ancient deeds of con
firmation. F'leta, lib. 3, c. 14, § 5. 

C O N F I RM EE. The grantee in a deed of con
firmation. 

C O N F I  R M O R. The grantor in a deed Of
. 
con

firmation. 

C O N F I SCABLE. Capable of being confiscat
ed or suitable for confiscation ; liab:e to for
feiture. Camp v. Lockwood, 1 Dall. (Pa.) 393, 
1 L. Ed. 194. 

C O N F I SCATE E. One whose property has 
been seized and sold under a confiscation act, 
e. g., for unpaid taxes. See Brent v. New Or
leans, 41 La. Ann. 1098, 6 So. 793. 

C O N F I SCAT I O N. The act of confiscating ; 
or of condemning and adjudging to the pub
lic treasury. 

C O N F I S,CAT I O N  ACTS. Certain acts of con
gress, enacted during the progress of the civil 
war (1861 and 1862) in the exercise of the war 
powers of the government and meant to 
strengthen its hands and aid in suppressing 
the rf'bellion, which authorized the seizure, 
condemnation, and forfeiture of "property 
used for inSilrrectionary purpo�es." 12 U. S. 
St. at Large, 319, 589 ; l\1iller v. U. S., 11 Wa1l. 
268, 20 L. Ed. la5 ; Semmes v. U. S., 91 U. 
S. 27, 23 L. Ed. 193. 

C O N F I SCAT I O N  CASES. The name given to 
a group of fifteen cases decided by the l'nited 
States supreme court in 1868, on the validity 
and construction of the confiscation acts of 
congress. Reported in 7 Wall. 454, 19 L. Ed. 
196. 

C O N F I SI(. An old form of conft8cate� 
C O N F I SCARE. In civil and old English law. C O N F I TENS REUS. An accused person who 
To confiscate ; to cl aim for or bring into the admits his guilt. 
fisc, or treasury. Bract. fol. 150. 

C O N F I SCATE. To apprQpriate property to 
the use of the state. '1'0 adjud�e property to 
be forfeited to the public treasury ; to seize 
and condemn private forfeited property to 
public use. Wa re v. Hylton, 3 Dall. 234, 1 L. 
Ed. 568 ; State v. Sargent, 12 Mo. App. 234 ; 
City of Portsmouth v. Public Utilities Com
mission, 108 Ohio St. 272, 140 N. E. 604, 606. 

Formerly, it appears, this term was used 
3S synonymous with "forfeit," but at present 
the distinction between the two terms is well 
marked. Confiscation supervenes upon for
feiture. The person, by his act, forfeits his 
property ; the state thereupon appropriates 
it, that is, confiscates it. Hence, to con
fiscate property implies that it has first been 
forfeited ; but to forfeit property does not 
necessarily imply that it will be confiscated. 

"Confiscation" is also to be distinguished 
from "condemnation" as prize. The former is 
the act of the sovereIgn against a rebellious 
subject ; the latter is the act of a belligerent 
against another belligerent. Confiscation may 
be effected by such means, summary or arbi
trary, as the sovereign, expressing its will 
through lawful cnannels, may please to adopt. 
Condemnation as prize can only be made in 
accordance with principles of law reoognized 
in the common jurisprudence of the wor:d. 
Both are proceedings in rem, but confiscation 
recognizes the title of the , original owner to 
the property, while in' prize the tenure of the 
.property is qualified, proviSional, and , desti-

CON FLICT O F  LAWS. Inconsistency or dif
ference between the municipal laws of dif
ferent states or countries, arising in the case 
of persons who have acquired rights or a 
8tatu8, or made contracts, or incurred obliga
tions, within the territory of two or more 
jurisdictions. 

Hence, that branch of jurisprudence, aris
ing from the diversity of the laws of different 
nations, states or jurisdictions, in their appli
cation to rights and remedies, whkh recon
ciles the incollsistency, or decides which law 
or system is to govern in the particular case, 
or settles the degree of force to be accorded 
to the law of another jurisdiction, (the acts 
or rights in question having arisen under it,) 
either where it varies fl'om the domestic law, 
or where the domestic law is silent or not ex
clUSIvely applicable to the case in point. In 
this sense it is often called "private interna
tional law," a term adopted by Westlake, by 
Woolsey, Internatl. Law (5th Ed.) § 73, and 
others, and characterized' as "handy and man
ageable," but at bottom inaccurate, by Dicey, 
Oonflict of Laws, Moore's Ed. 12, who points 
out that the defect of the name "Conflict of 
Laws" 18 that the supposed conflict is fictitious 
and never ri',:1,lly takes place, and that the ex
pression has the further radical defect of con
cealing from view the circumStance that the 
question by the law of what country a given 
transaction shall be governed . is often too 
plain to admit of doubt. If;' he says, the term 
applies 'to the ' contlict in the mind- of ' a  judge 
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as to whIch of two systems of law should gov-
. ern a given case, this amounts simply to suy

ing that the term "contlict of laws" may be ' 
used as an inaccurate equivalent for the less 
objectionahle phrase "choice of lawSl." Tay
lor, Jurispl'udence, 611, after considering the 
opinion of many writers. concludes that the 
term "private international law" is subject 
to many ob.;eetions. Holland. Jllrispl'Uden{'e, 
410, considers it "wholly indefensihle," a s  
does Gru y, Na ture, etc., o f  the Law, 124. Pol
locl{. First Rook of Jul'ispr. 99, prpferSl the 
German terlll-Interllationale Privat-recht. 

C O N F L I CT O F  PRESUM PT I O NS. In this 
contlict certain rules are npplicallle, viz. : (1) 
Special tnke pl'ecedem'e of general presump
tions ; (2) constant of casnal ones ; (3 ) pre
sume in favor of innocence ; (4) of legalit;\T ; 
(5) of validity ; and, when these rules fail, 
the matter is said to be at large. Brown. 

CONFORM ITY. Correspondence in form, 
manner, or use ; agreement ; harmony ; con
gruity. G uettler v. Al fsen. 289 F. 613. 615, 
53 App. D. C. 215 ; Brown Real Estate Co. v. 
Laneaster County, 110 Neb. 665, 194 N. W. 
897, 898. 

I n  EngUsh Ecclesiastical Law 

. 
A(lhprence to the doctrines and usages of 

the Church of England. 

C O N FORM I TY ACT, o r  STATUTE. A term 
used to designate Act June 1, 1872, c. 255, 
§ 5, 17 Stat. 197, whence is derived Rev. St. 
U. S. § 914 (28 USCA § 724) providing that 
the practice, pleadings, and forms and mcdes 
of proceeding in civil causes, other than equi
ty and admiralty causes, in the federal d:s
trict courts shall conform. as near as may 
be, to those existing in like causes in the 
courts of the state within which such district 
courts are held. 

CONFORM I TY, B I LL ·  O F. See Bill of Con
formity. 

C O N FRA I R I E. Fr. In old English law. A 
fraternity, brotherhood, or society. Cowell. 

C O N FRERES. Brethren in a religious house ; 
fellows of one and the· same' society. Cowell. 

CON FRONTATI ON.  In criminal law, the act 
of setting a witness face to face with the pris
oner, in order that the latter may make any 
objection he has to the witness, or that the 
witness may identify the accused. State v. 
Behrman, 114 N. C. 797, 19 S. E. 220, 25 L. R. 
A. 449 ; Howser v. Com., 51 Pa. 332 ; State 
v. Mannion, 19 Utah, 505, 57 P. 542, 45 L. R. 
A. 638, 75 Am. St. Rep. 753 ; People v. Elliott, 
172 N. Y. 146, 64 N. E. 837, 60 L. R. A. 318. 

The constitutional right of confrontation does not 
mean merely that witnesses are to be made visible 
to the accused, but imports the constitutional priv
ilege to cross-examine them. State v. Crooker, 123 

CONFUSION OF 'l'I'rLES 

Me. 310, 122 A. 865, 866, 33 A. L. R. 821 ; People v . 
Werblow, 123 Misc. 204, 205 N. Y. S. 617, 618. 

C O N F US I O. In the civil law. The insepara
ble intermixture of prQperty belonging to dif
ferent owners ; it is properly confined to the 
pouring together of fluids. but is sometimes 
also used of a melting together of metals or 
any compound formed by the ilTecoverable 
commixture of different substances. 

It is distinguished from commi3:tion by the fact 

. that in the latter case a separation may be made, 
wh He in a case of confusio there cannot be. 2 BI. 

Comm. 405. 

CONFUSI O N. This term, as usp(l in the civil 
Inw and in compound terms derh-ecl from that 
source, means a hlending or intermingling, 
and is equi valent to the term "mergE:'I''' as used 
at common law. Palmer v. Burnside, 1 
Woods, 182 Fed. Cas. No. 10,685. 

CONFUS I O N  O F  BllU N DA R I ES. The title 
of that branch of equity jurisdiction which re
lates to the d iscoyery and sett:emE:'nt of con
flicting, disputed, or uncertain boundaries. 

C O N F US I O N  O F  D E BTS. A mode of ex
tinguishing a debt, by the concurrence in the 
same person of two qualities or advprse rights 
to the same thing which mutually destroy 
each other. This may occur in several ways, 
as where the creditor becomes the heir of the 
debtor, or the debtor the heir of the creditor, 
or either accedes to the title of the ot.ner by 
any other mode of trnnsfer. Woods v. Hidley, 
11 Humph. (Tenn.) 198. 

C O N F US I O N  O F  GOODS. The inseparable 
intermixture of property belonging to differ
ent owners ; properly confine(! to the pour
ing together of fluids, but uspd in a wider 
sense to designate any indistinguishable com
pound of elements belonging to difi'er('nt own
ers; The term "confusion"

-
is applicable to a 

mixing of chattels of one and the same gen
eral description, differing thus from "acces
sion," which takes place where various ma,.. 
terials are united in one product. Confusion 
of goods arises wherever the goods of two or 
more persons are so blended as to have become 
undi""tinguishable. 1 Schouler, Pers. Prop. 
41. 'l'reat v. Barber, 7 Conn. 280 ; Robinson v. 
Holt, 39 N. H. 563, 75 Am. Dec. 233 ; Belcher 
v. Commission Co., 26 Tex. Civ. App. 60, 62 S. 
W. 924 ; Callaghan v. Myers, 128 U. S. 617, 
9 S. Ct. 177, 32 L. Ed. 547. 

. 
C O N F USI O N  O F  R I GHTS. A union of the 
qualities of debtor and creditor in the same 
person. The effect of such a union is, gener
ally, to extinguish the debt. 1 Salk. 306 ; ero. 
Car. 551 ; 1 Ld. Raym. 515. See 5 Term 381 ; 
Comyns, Dig. Baron et Feme (D). 

CONFUSI O N  O F  T I TLES. A civil-law ex
pression, synonymous with "merger," as used 
in the common law, applying where two titles 
to the same property unite in the snme� person. 
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In American Law Palmer v. Burnside, 1 Woods, 179, Fed. Cas. 
No. 100,685. The legislative assembly of the United 

CON FUTE. To prove to be false, defective, States, composed of the senate and house of 

01' invalid. Wiley v . . Baker, 219 Mich. 629, representatives (q. v.). u. S. Const. art. 1, § 1. 

190 N. W. 273, 278. 

CONG E. _ Fr. In French law. Permission. 
leave, license ; a passport or clearance to a 
vessel ; a permission to arm, equip, or navi
gate a vessel. 

CONG E D'ACCORD ER. Leave to accord. A 
permission gra nted hy the court, in the old 
process of levyi ng a fine, to the defendant to 
agree with the pla i ntiff. Termes. de la Ley j 
Cowell. See Licentia Concordandi ; 2 Bla. 
Comm. 350. 

-

CONG E D'EM PA RLER. Lenve to imparl. 

The privilege of :m imparlance, (lice-ntia Zo-
quendi.) 3 m. ('omm. 2!)9. 

. 

CONGE O'ESLI  RE. Al!'lO spE'l1po ('onge
d'e-l ire, cong� dpl i l'e. Cowell ; Tp1'mPlt d,p fa 
Leu ; 1 Rln .  Comm. 3iR ��2. A permission or 
license from the R ritish sovereign to a dean 
and ('hapter to elpet a bishop. in time of \'a
cation ; or to :m n hbpy or priory which is 
of royal foundation. to elect nn abbot or prior. 

CONGEABLE. L. Fr. Lawful : permissible ; 
allowahle. "nisseisin is properly where a man 
entereth into any I:mds or tenements where 
his entry is not ('rmg('(1 b 'e, and putteth Clut 
him tha t hMh the freehold." Litt. § 279. _ See 
Ricard v. Williams, 7 Wheat. 10i, 5 L. Ed. 3t:l8. 

C O N G I LDON ES. In Suxon law. Fellow
members of a guild. 

C O N G I US. An ancient measnre containing 
about a gallon and a pint. Cowell. 

C O N G R EGATE. To come together ; to as
semble ; to mN-t. Ron I'd of Hea lth of City (>f 
Pa terson v. Cl nyton, 93 N. J. Law, 64, 106 A. 
813, 814. 

C O N G R EGAT I ON.  An assembly or gather
ing : sJlecifical ly. an assembly or society of 
persons who together eonstitute the. principal 
snpporters of a I}articular parish, or habitual
ly m£'et at the Rnme church for religious ex

ercises. Rohertson v. Bullions, 9 Barb. (N. 
Y.) 67 ; Runkel v. Winemiller, 4 H al'. & McH. 
(Md.) 452. 1 Am. Dec. 411 ; In re Walker, 200 
Ill. 566, 66 N. E. 144. And see Laird v. State, 
69 Tex. Cr. R. 553. 155 S. W. 260, 262. 

I Ii Ecclesiastical Law 

CONGRESSMAN. Strictly, a member of the 
Congress of the United States. But there is 
a strong tendency in popular usage to apply 
this term only to a member of the House of 
Representatives, as distinguished from a sen
at'or. State v. Kopriva, 49 N. D. 1040, 194 
N. W. 704, 705. 

CONGRESSUS. The extreme practical test 
of the truth of a charge of impotence brought 
against a husband by a wife. It is now dis
used. Causes Celebres. 6, U 3. 

CONJECT I O. In the civil law of evidence. 
A th rowin� together. Prefo'n m ption ; the put
ting of thin�s together, with the inference 
drawn therefrom. 

CONJECT I O  CAUSJE. In the civil law. A 
statement of the case. A hrif'f s�-nopsis of 
the cage given by the advocate to the judge 
in opening the trial. Calvin. 

CONJ ECTURE. A sl ight de�rE'e of credence, 
arising from {'vidpnce too weak or too remote 

to cauge belief. Weed v. Rcofielrl. 73 Conn. 
670. 49 A. 22 ; 1 Mascardus, [)e Prob. \}urest. 
14, n. 14. 

Supposition or surmise. The idea of a fact, 
su�gested by another fact ; as a possible 
cause, concomitant, or regult. Burrill, Circ. 
Ev. 27. 

An idea or notion founded on a probability 
without any demonstration of its truth. 

An explanation consistent with but not de
ducible as a reasonable inference from lmown 
facts or conditions. Southern Ry. CO. V. 
Dickson, 211 Ala. 481, 100 So. 665, 669. 

Also, the bringing togE'ther of the circum
stances, as well as the re�:ult ohtained. Reyn
olds v. Maryland Casualty Co., 274 Mo. 83, 
201 S. W. 1128, 1133. 

In popular use, synonymous with "guess." 
Fedorawicz v. Citizens' Electric Illuminating 
Co.; 246 Pa. 141, 92 A. 124; 125. 

An "inference" rests on premises of fact ; mere 
"conjecture" and "surmise" do not. Clapp's Park
ing Station v. Industrial Accident Commission of 
California, 51 Cal. App. 624, 197 P. 369, 370. 

CONJ O I NTS. Persons married to each oth
er. Story, ContI. Laws, § 71 ; Wolffius, Droit 
de Za Nat. § 858. 

Certain bureaus at Rome, where ecclesiastl- CONJUDEX. In old English law. An asso-
cal matters are attended to. ciate judge. Bract. 403. 

CONGRESS. 

. I n  I nternational Law 

CONJ U GAL R I GHTS. Matrimonial rights ; 
the right which husband and wife have to 
ea�h other's society, comfort, and affection. 

An assembly of envoys, commissioners, dep. CONJU G I UM. One of the names of marriage, tItles, etc., from. dit'ferent sovereignties who -among the Romans. Tay!. Civil Law, 284. 
meet to concert -measures for · their common 
cood� ·or to adjust- their mutual concerns. . CONJUNCT� In Scotch law. Joint. 
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CONJUNCTA. In the civil law. Things join
ed together or united ; as distinguished from 
disjunct a, things disjoined or separated. Dig. 
50, 16, 53. 

CONJ U NCT I M. Lat. In old English law. 
Jointly. Inst. 2, 20, 8. 

CONJUNCT I M  ET D IV I S I M. L. Lat. In old 
English law. Jointly and severally. 

CONJUNCT I O. In the civil law. Conjunc
tion ; connection of words in a sentence. See 
Dig. 50, 16, 29. 142. 

Conju nctio mariti et feminre est de j u re naturre. 
The union of husband and wife is of the law 
of nature. 

CONJ UNCT I V E. Connecting in a manner de
noting union. 

A grammatical term for particles which 
serve for jOining or connecting together. 
Thus, the· word "and" is called 'a "conjunc
tive," and "or" a "disjunctive," conjunction. 

CONJUNCTIVE DEN IAL. Where several 
material facts are stated conjunctively in the 
complaint, an answer which undertakes to 
deny their averments as a whole, conjunctive
ly stated, is called a "conjunctive deniaL" 
Doll v. Good, 38 Cal. 287. 

CONJU NCT I VE O B L I GAT I O N. See Obliga
tion. 

CONJ U RAT I O. 

I n  Old English Law 
A swearing together ; an oath administered 

to several together ; a combination or confed
eracy under oath. Cowell. 

OOlf.Nl:VANOB 

With reference to buildings, the term does not 
generally denote such a close union as is impUed 
by the word "attached" or "annexed," but rather 
signifies the connection effected by a flume ; Platts
burg Gas & Electric Co. v. Miller, 206 N. Y. S. 42, 
45. 123 Misc. 651 ; or by piping or telephone connec
tions ; Williams Mfg. Co. v. Insurance Co. of North 
America, 93 Vt. 161, 106 A. 657, 659. 

A counterclaim, to be "connected" with the sub
ject of the action, must be directly connected, so 
that the parties could be supposed to have foreseen 
and contemplated it in their mutual acts. Haberle
Crystal Spring Brewing Co. v. Handrahan, 165 N. 
Y. S. 251, 255, 100 Misc. 163. See, also, J. M. & 
L. A. Osborn Co. v. Kennedy, 185 N. Y. S. 75, 76. 
113 Misc. 615 : Baird v. A. L. Johnson Co., 55 N. D. 
292, 213 N. W. 359, 360 : Alford v. Thomas (Tex. Civ. 
App. ) 238 S. W. 270, 272 : Bank of Charleston, Na
tional ;Banking Ass'n, v. Bank of Neeses, 127 S. C. 
21.0, 119 S. E. 841, 842 ; Placerville Gold Mining Co. 
v. Beal, 168 Cal. 682, 144 P. 748, 749. 

As used in the Act to Regulate Commerce (Act 
Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 [22 USCA I 
78] ) ,  as amended by Act June 29, 1906, c. 3591, § 4, 
34 Stat. 589 (49 USCA § 15) , "connected with" trans
portation means "a part of" transportation. New 

York Cent. & H. R. R. Co. v. General Electric Co., 
146 N. Y. S. 322, 327, 83 Misc. 529. 

CONNECT ION.  The state of being connected 
or joined ; union by junction, by an interven
ing substance or medium, by dependence or 
relation, or by order in a series. State v. 
Patterson, 95 S. C. 463, 79 S. E. 309, 310. 

A contract for a connection between railr"ads 
means a physical joining of the rails 80 as to per
mit trains to pass from one set of rails to the other. 
Philip A. Ryan Lumber Co. v. Ball (Tex. Clv. App.) 
197 s. W. 1037, 1038. See, also, State v. Babcock, 
161 Minn. 80, 200 N. W. 843, 844 : Raynor v. New 
York & L. I. Traction Co., 149 N. Y. S. 151, 155, 

86 Misc. 201. 
' 

CONNECT I ON S. Relations by blood or mar-
I n O ld European Law riage, but more commonly the relations of 

A compact of the inhabitants of a com- a person with whom one is. connected by mar
mune, or municipality, confirmed by their riage. In this sense, the relations of a wife 
oaths to each other and which was the basis are "connections" of her husband. The term 
of the commune. Steph. Lect. 1l9. . . is vague and indefinite. See Storer v. Wheat-

ley, 1 Pa. 507. 
CONJ U RAT I O N. In· old English law. A 
plot or compact made by persons combining CONNEX I TE. In French law. This exists 
by oath to do any public harm. Cowell. . when two actions are pending which, although 

The offense of having conference or com- not identical as in lis penMns, are so nearly 
merce with evil spirits, in order to discover similar in object that it is expedient to have 
some secret, or effect some purpose. Id. them both adjudicated upon by the same judg
Classed by Blackstone with witchcraft, en- es. Arg. Fr. Merc. Law, 553. 
chantment, and sorcery, but distinguished 
from each of these by other writers. 4 Bl. 
Comm. 60 ; Cowell., Cooper v. Livingston, 19 
Fla. 693 ; Mozley & W. Law Dict. 

CONJU RATOR. In old English law. One 
who swears or Is sworn with others ; one 
bound by oath with others ; a compurgator ; 
a conspirator. 

CONNECTED. Joined ; united by junction, 
by an intervening substance or medium, by 
dependence or relation, or by order in a se
ries. State v. Patterson, 95 S. C. 463, 79 S. E. 
309, 310. 

CON N I VANCE. The secret or indirect con
sent or permission of one person to the com
mission of an unlawful or criminal act by an
other. Oakland Bank v. Wilcox, 60 Cal. 137 ; 
State v. Gesell, 124 Mo. 531, 27 S. W. 1101. 

Literally, a winking at ; intentional for
bearance to see a fault or other act ; general
ly implying consent to it. Webster. 

The corrupt consent of one party to the 
commission of the acts of the other · consti
tuting the cause of divorce. eiv. Code Cal. 
§ 112 ; Rev. Codes Mont. § 3659 (Rev. Codes 
192'1, § 5751) ; Dennis v. Dennis, 68 Conn. 186; 
36 A. '34, 34' L. R. A. 449, 57 Am. St. Rep. 95 ; 



CONNIVANCE 

Robbins v. Robbins, 140 Mass. 528, 5 N. E. 
837, 54 Am. Rep. 488. A corrupt intent is es
sential. Ratcliff v. Ratcliff, 221 Mo. App. 

944, 288 S. W. 794, 796. But see Leavitt v. 
Leavitt, 229 Mass. 196, 118 N. E. 262, and 33 
L. J. Mat. Cas. 161. 

Connivance differs from condonation, though the 
same legal consequences may attend it. Connivance 
necessarily involves criminality on the part of the 
individual who connives ; condonation may take 
place without imputing the slightest blame to the 
party who forgives the injUry. Connivance must be 
the act of the mind before the offense has been 
committed ; condonation is the result of a deter
mination · to forgive an injury which was not known 
untn after it was inflicted. Turton v. Turton, 3 
Hagg. Eccl. 350. 

Connivance differs, also, from collusion : the for
mer is generally collusion for a particular pur
pose, while the latter may exist without connivance. 
S Hagg. Ecc1. 130. 

CONN IVE. To co-operate secretly with, or 
to have a secret or clandestine understanding 
with. People v. Munday, 293 Ill. 19't, 127 N. 
E. 364, 368. To take part or co-operate priv
ily with another, to aid or abet. People v. 
Munday, 215 Ill. App. 356, 377. To look upon 
with secret favor ; it implies both knowledge 
and assent, either active or passiv�. State 
v. Furth, 82 Wash. 665, 144 P. 907, 910. 

CON N O I SSEMENT. In French law. An in
strument, 

. 
signed by the master of a ship or 

his agent, containing a description of the 
goods loaded on a ship, the persons who have 
se�t them, the persons to whom they were 
sent, and the undertaking to transport them ; 
-similar to the English and American bill of 
lading. Guyot, Repert. Univ. �· Ord. de Za Ma
rine, 1. 3, t. 3, art. 1. 
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tate other than by descent. Also an estate 
acquired otherwise than by inheritance. 

I n I nternational Law 

The acquisition of the sovereignty of a 
country by force of arms, exercised by an in
dependent power which reduces the vanquish
ed to the submission of its empire. Castillero 
v. U. S., 2 Black, 109, 17 L. Ed. 360 ; Ameri
can Ins. Co. v. Canter, 1 Pet. 511, 7 L. Ed. 242. 

I n Scotch Law 

Purchase. Bell. 

CONQUESTO R. Conqueror. The title given 
to William of Normandy. 

CONQUETS. In French law. The name given 
to every acquisition which the husband and 
wife, jointly or severally, make during the 
conjugal community. Thus, whatever is ac
quired by tlie husband and wife, either by. his 
or her industry or good fortune, inures to the 
extent of one-half for the benefit of the other. 
Merl. Repert. "Conquet" ; Merl. Q'llest., "Con
quet." Picotte v. Cooley, 10 Mo. 312. In Lou
isiana, these gains are called acquets. La. 
Civ. Code, art. 2369 (Civ. Code, art. 2399). 

CONQU I S I T I O. In feudal and old English 
law. Acquisition. 2 Bl. Comm. 242. 

CONQU I S I TO R. In feudal law. A purchas
er, acquirer, or conqueror. 2 B1. Comm. 242, 
243. 

CONSANG U I N E US. Lat. A person related 
by blood ; a person descended from the same 
common stock. 

CONN U B I U M .  In the civil law. Marriage. Consanguineus est quasi eodem sanguine· natus. 
Co. Litt. 157. A person related 'by con

Among the Romans, a lawful marriage as dis-
sanguinity is, as it were, sprung from the tinguished from "concubinage" (q. v.), an in-
same blood. ferior marriage. 

CONOC I AMENTO. In Spanish law. A re- CONSANG U I N EUS FRATER. In civil and 
cognizance. White, New Recop. b. 3,  tit. 7, c. feudal law. A half-brother by the father's 
5, § 3. side, as distinguished from frllter uterinu.s, 

- a brother by the mother's side. 2 Bla. Comm. 
CONOC I M I ENTO. In Spanish law. A bill of 231. 
lading. In the Mediterranean ports it is call
ed "poliza de cargamiento." 

CON POSSESS I O. In modern civil law. A 
joint posseSSion. Mackeld. Rom. Law, § 245. 

CONQUEREUR. In Norman and old English 
law. The same as "conqueror" (q. v.) .  

CONQU EROR. In old English and Scotch 
law. The first purchaser of an estate ; he 
who first brought an estate into his family, 
or into the family owning it. 2 BI. Comm. 
242, 243. 

CONQUEST. 
I n  Feudal Law 

Conquest ; a.cquisition by purchase ; any 
meth9(i of, acquiring the ownership of an ea-

CONSANGU I N ITY. Kinship ; blood relation
ship ; the connection or relation of persons 
descended from the same stock or common 
ancestor. 2 Bl. Comm. 202 ; Blodget v. Brins
maid, 9 Vt. 30 ; State v. De Hart, 1(}9 La. 
570, 33 So. 605 ; Tepper v. Supreme Coun
cil, 59 N. J. Eq. 321, 45 At1. 111 ; Recto� v. 
DrurY, 3 Pin. (Wis.) 298 ; Sweezey v. Willis, 
1 Brad. Surr. R. (N. Y.) 495. 

Consanguinity is distingUished from "affinity," 
which is the connection eXisting in consequence of 
a marriage, between each of the lllarried persons 
and the khidred of the other. Tegard4m v. Phil;. 
lips, 14 Ind. App. 27, 42 N. E. 549 ; Carman v. 
Newell, 1 Denio' (N. Y. ) 25 : Spear v. Robinson, 29 
Me. 545. Adopted in .· Sizemo-re v. COlllmoDwealth, 
210 Ky. 637, 276 S. W. 524, 526. 
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Lineal and Collateral Consanguinity , 

Lineal consanguinity is that · which subsists 
between persons of whom one is descended in 
a direct line from the other, as between son, 
father, grandfather, great-grandfather, and 
so upwards in the direct ascending line ; or 
between son, grandson, great-grandson, and 
so downwards in the direct descending line. 
Collateral consanguinity is that which sub
sists between persons who have the same an
cestors, ,but who do not descend (or a'SCend) 
one from the other. Thus, father and son 
are related by lineal consanguinity, uncle and 
nephew by collateral consanguinity. 2 Bl. 

(lONSED.. DE ·PAMTT,T·B 

alent to reUgious Uberty Dr freedQm of con
science. Com. V. Lesher, 17 ,Sergo & R. (Pa.) 
155 ; State V. Cummings, 36 Mo. 26-3. 

Consclentla d:lcitu r  a con et sclo, quasi scire cu m 
Oeo. 1 Coke, 100. Conscience is called from 
oon and soio, to know, as it were, with GQd. 

CONSC I ENTIA R E I  AL I E N I .  In Scotch law. 
Knowledge of anDther's prQperty ; knowledge 
that a thing is nQt one's own, but belongs to' 
another. He whO' has this knowledge, and re
tains possession, is chargeable with "viQlent 
prQfits." 

Comm. 203 ; McDowell v. Addams, 45 Pa, 432 ; CO N SC I ENT I O U'S SCR U PLE. A conscien
State V. De Hart, 109 La. 570, 33 So. 605 ; tious scruple against taking an oath, serving 
Brown V. B araboo, OO Wis. 151, 62 N. W. 9,21, as a juror in a capital case, doing military 
30 L. R. A. 320 ; Capps V. State, 87 Fla. 388, duty, or the like, is an objection or repugnance 
100 So. 172, 173. growing out of the fact that the person !be-

lieves the thing demanded of him to be moral
CO NSC I ENCE. The moral sense ; the faeul- ly wrong, his conscience being the sole guide 
ty of judging the moral qualities of actions, to his decision ; it is thus distinguished from 
or of discriminating Ibetween right and an "objection on principle," which is dictated 
wrong ; particularly applied to one's percep- by the reason and judgment, rather than the 
tion and judgment of the mDral qualities of moral sense, and may relate only to the 
his ' own conduct, but in a wider sense, de- prDpriety or expediency Qf the thing in ques
nQting a similar applicatiQn of the standards tiQn. PeDple v. Stewart, 7 Cal. 143. 
Qf mDrality to the acts of others. The sense 
of right and wrQng inherent in every person CONSCR I PT I O N. Drafting into the fuilitary 
by virtue Df his existence as a sQcial entity ; service Qf the state ; compulsory military 
gQod conscience being a synonym Qf equity. service falling upon all male subjects evenly, 
Van Graafieland V. Wright, 286 Mo. 414, 228 within or under certain specified ages'. 
S. W. 465, 469. In law, especially the moral Kneedler V. Lane, 45 Pa, 267 . . Certain class
rule which requires probity, justice, and hon- es, however, may be exempt, and drafted men 
est dealing between man and man, as when are sometimes released upon furnishing ac
we say that a bargain is "against conscience" ceptable substitutes or by the payment Qf a 
or "uncQnsciQnable," or that the price paid sum Qf mQney. Davis, MIL Law 51. 

fQr prDperty at a fQrced sale was sO' inade-
CO NSECRATE I l '  t' I I T . n ecc eSIaoS lca aw, 0 quate as to "shQck the conscience." This is dedicate to sacred purposes, as a bishQP by also the meaning Qf the term as applied to the impQsitiQn Qf hands, Qr a church or churchjurisdiction and principles Qf decision Qf yard by prayers, etc. CQnsecration is perCQurts of chancery, as in saying that such a formed by a bishQP Qr archbishop. 

CDurt is a "CQurt Df cQnscience," that it prQ-
ceeds "accQrding to' cQnsience," or that it has Consecratio est periodus electionis ; electio est 
cognizance of "matters Qf conscience." See 3 prream bula consecrationis. 2 Rolle. 102. Con
Bl. CQmm. 47-56 ; PeQple V. Stewart, 7 Cal. secratiQn is the termination Df election ; elec· 
143 ; Miller V. Miller, 187 Pa, 572, 41 A. 277. tion is the preamble Qf CQnsecratiQn. 

CO NSC I ENCE O F  T H E  CO U RT. When an , CO NSECUTI VE. Successive ; succeeding Qne 
issue is sent Qut of chancery to' be tried at law, anQther in regular Qrder. Rice v. U. S. (C. 
to' "inform the conscience of the CQurt," the C. A.) 7 F.(2d) 319, 320 ; Walsworth V. Casas
meaning is that the court is to' be supplied sa, 219 Mass. 200, 106 N. ,E. 847. 
with exact and dependable informatiQn as to 
the unsettled or disputed questions Qf fact in CO NSEDO. Sp. A term used in CQnveyances 
the case, in Qrder that it may proceed to de- under Mexican law, equivalent to the Eng. 
cide it in accQrdance with the principles Df eq- lish word "grant." MulfQrd v. Le Franc, 26 

uity and gQDd cQnscience in the light of the Cal. 103. 

facts thus determined. See Watt V. Starke, CO NSE I L  D'ETAT. CQuncil of state. One 
101 U. S. 252, 25 L. Ed. 826. of the Qldest of French institutiQns, its origin 
CO NSC I ENCE, CO U RTS O F. CQurtoS, not of dating back to' 1302. It decides 0'1' advises 
recDrd, constituted 'by act Qf parliament in upon state questions and measures proposed 
the city of London, and other towns, for the for legislatiQn, submitted to' it by the Presi
recQvery O'f small debts ; otherwise and more dent of the Republic, by the members of the 
cQmmonly caned "CO'urts Qf !requests." 3 Cabinet, and by Parliament. Coxe, Manual 
Steph. Comm. 451. of French Law. 

CO NSC I ENCE, R I GHT- O F  . •  -\s used in some CONSE I L  DE FAM I LLE. In French law. A 
constitutional provisions, this phrase is equiv- family council. Certain acts require the sanc-

BL.LA.W DICT. (3D ED.)-26 



CONSEn. DE PRUDROMMES 

tion of this body. For example, a guardian 
can neither accept nor reject an inheritance 
to which the minor has succeeded without its 
authority, (Code Nap. 461 ;) nor can he accept 
for the child a gift inter 'II-iv08 without the 
like authority, (Id. 463.) 

CON'SEI L  DE P R U D H O M M ES. In French 
law. One of a species of trade tribunals, 
charged with settling differences 'between 
masters and workmen. They endeavor, in 
the first instance, to conciliate the parties. 
In default, they adjudicate upon the ques
tions in dispute. Their decisions are final up 
to 200/. Beyond that amount, appeals lie to 
the tribunals of commerce. Arg. Fr. Merc. 
Law, 553. 

CONSE I L  J U D I C I A I RE. In French law. 
When a person has been subjected to an in
terdidion on the ground of his insane ex
travagance, but the interdiction is not abso
lute, but limited only, the court of first in
stance, which grants the interdiction, ap
points a council, called by this name, with 
whose assistance the party may 'bring or ue
fend actions, or compromise the same, alien
ate his estate, make or incur loans, and the 
like. Brown. 

CO NSENSUAL CO NTRACT. A term derived 
from the civil law, denoting a contract found
ed upon and completed by the mere consent of 

the contracting parties, without any external 
formality or symbolic act to . fix the obliga
tion. 

CONSENSUS AD I D EM. An agreement of 
parties to the same thing ; a meeting of 
minds . .  

Consensus est voluntas pluriu m ad quos res per
tinct, simu l  j unota. Lofft, 514. Consent is 
the conjoint will of several persons to whom 
the thing belongs. 

Consensus facit legem. Consent makes the 
law. (A contract is law 'between the parties 
agreeing to be 'bound by it.) Branch, Princ. 

Consensus, non  concubitus, facit n uptias vel 
matrimoniu m ,  et consentire non possunt ante 
annos nubiles. 6 Coke, 22. Consent, and not 
cohabitation (or coition), constitutes nuptials 
or marriage, and persons cannot consent be
fore marriageable years. 1 B1. Comm. 434 ; 
Co. Litt. 33 a ; Dig. 50, 17, 30. See 10 C1. & 
F. 534 ; Broom, Max. 505. 

Consensus tolllt errorem. Co. Litt. 126. Con
sent (acquiescence) removes mistake. 2 lnst. 
123 ; Broom, Max. 135 ; 1 Bingh. N. C. 68 ;  
6 E. & B .  338 ; Morrison v. Underwood, 5 
Cush. (Mass.) 55 ;  Cushing v. Worrick, 9 Gray 
(Mass.) 386 ; Richardson v. Smith, 11 Allen 
(Mass.) 138 ; Rogers v. Cruger, 7 Johns. (N. 
Y.) 611 ; Kuhler v. Hoover, 4 Pa. 335 ; Wilkin
son's Appeal, . 65 Pa. 190. 
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Cons�nsus voluntas m ultoru m ad quos res 
p,ertin et, s imul  j uncta. Consent is the united 
will of several interested in one subject
matter. Davis, 48 ; Branch, Prine. 

CO N'SENT. A concurrence of wills. Volun
tarily yielding the will to the proposition of 
another ; acquiescence or compliance there
with. State v. Boggs, 181 Iowa, 358, 164 N. 
W. 759, 761. Agreement ; the act or result 
of coming into harmony or accord. Glantz v. 
Gabel, 66 Mont. 134, 212 P. 858, 860. 

Consent in an act of reason, accompanied with 
deliberation, the mind weighing as in a balance 

the good or evil on each side. 1 Story, Eq. Jur. 
§ 222 ; Plummer v. , Com., 1 Bush (Ky. ) 76 ; Dicken 
v. Johnson, 7 Ga. 492 ; Mactier v. Frith, 6 Wend. 
(N. Y. ) 114, 21 Am. Dec. 262. ; People v. Studwell. 
91 App. Div. 469, 86 N. Y. S. 967. It means volun
tary agreement by a person in the possession and 
exercise of sufficient mentality to make an intel
ligent choice to do something proposed by another. 
People v. Kangiesser, 44 Cal. App. 345, 186 P. 388, 
389. 

Consent supposes a physica:I power to act, a moral 
power of acting, and a serious, determined, and 
free use of these powers. Fonblanque, Eq. b. i, c. 

2, s. 1 ;  State ex reI. United Rys. Co. of St. Louis 
v. Public Service Commission of Missouri, 270 Mo. 
429, 192 S. W. 958, 961. Consent is implied in every 
agreement. It is an act unclouded by fraud, duress, 
or sometimes even mistake. Heine v. Wright, 76 
Cal. App. 33.8, 244 P. 955, 956. 

There is a difference between consenting and sub� 
mitting. Every consent involves a submission ; but 
a mere submission does not necessarily involve con
sent. 9 Car. & P. 722. 

"Consent" is an active acquiescence as distin .. 
guished from "assent," meaning a silent acquies
cence. People v. Lowe, 205 N. Y. S. 77, 78,- 2.09 AVp. 

Div. 498. "'Oonsent" means an active circumstaIH.,e 
ot concurrence ; "assent" is a passive act of con
currence before another does the act charged. Peo
ple v. Sugarman, 215 N. Y. S. 56, 63, 216 App. Div. 
209. But the two terms may be used interchange
ably. Bartlett v. Sundin, 169 N. Y. S. 391, 393, 
182 App. Div. 117. See Assent. 

"Consent" is sometimes synonymous merely with 
"waiver." Dahlquist v. Denver & R. G. R. Co., 52 
Utah, 438, 174 P. 833, 844. See, also, Seegmiller v. 
Day (C. C. A. ) 249 F. 177, 178 ; Toledo Fence & 
Post Co. v. Lyons (C.  C. A. ) 290 F. 637, 640. 

As used in the law of rape "consent'" means 
consent of the will, and submission under the in
fluence of fear or terror cannot amount to real 
consent. Hallmark v. State, 22 Ok!. Cr. 422, 212 
P. 322, 328. 

There must be an exercise of intelligence based 

on knowledge of its significance and moral quality 
and there must be a choice between resi

'
stance and 

assent. People v. Pelvino, 214 N. Y. S. 577, 578, 
216 App. Div. 319 ; People v. Perry, 26 Cal. App. 

143, 146 P. 44, 45 ; State v. Schwab, 109 Ohio St. 
532., 143 N. E. 29, 31. 

-Consent decree. See Decree. 

-Consent judgme'nt. See Judgment. 

-Express Consent. That directly given, ei-
ther v·iva 'Voce or in writing. 

.... I mplied Consent. Tbat· manifested by signs. 
aCtions, or facts, or by inaction or silence, 

BL.LAw DICT. (3D ED.) 
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which raise a presumption that the consent 
has been given. Cowen v. Paddock, 62 Hun, 
622, 17 N. Y. S.  388 ; Avery v. State, 12 Ga. 
App. 562, 77 S. E. 892. See State v. Horton, 
247 Mo. 657, 153 S. W. 1051, 1053 ; White v. 
White, 84 N. J. Eq. 512, 9'5 A. 197, 199. 

CO NSENT RULE. An entry of record by the 
defendant, confessing the lease, entry, and 
ouster by the plaintiff, in an action of eject� 
mente A superseded instrument, in which a 
defendant in an action of ejectment specified 
for what purpose he intended to defend, and 
undertool{ to confess not only the fictitious 
lease, entry, and ouster, but that he was in 
possession. See Ad. Eject. 233 ; Jackson v. 
Stiles, 2 Cow. (N. Y.) 442 ; Jackson v. Dennis
ton, 4 Johns. (N. Y.) 311. 

CONSENT I BLE L I NES. See Line. 

Consentientes et agentes pari puma plectentur. 
They who consent to an act, and they who do 
it, shall be visited with equal punishment. 5 
Coke, 80. 

Consentire matrim onio non possunt infra 
[ante] annos nublles. Parties cannot consent 
to marriage within the years of marriage, [be
fore the age of consent.] 5 Coke, 80 ; 6 Coke, 
22. 

CONSEQUENCE. The result following in 
natural sequence from an event which is 
adapted to produce, or to aid In producing, 
such result ;-the correlative of "cause." Kel
sey v. Rebuzzini, 87 Conn. 556, 89 A. 170, 171, 
52 L. R. A. (N. S.) 103. 

I n Consequence of 

This phrase has been used as equivalent 
to the words, "in the event of." In re Spald� 
ing's Estate, 84 Cal. App. 371, 258 P. 154, 
155. 

Consequentim non est consequentla. Bac. Max. 
The consequence of a consequence exists not. 

CONSEQUENTIAL CO NTEM P� The an-
cient name for what is now known as "con
structive" contempt of court. Ex parte 
Wright, 65 Ind. 508. See Contempt. 

CONSEQUENTIAL DAMAGE. Such damage, 
loss, or injury as does not flow directly and 
immediately from the act of the. party, . but 
only from some of the consequences or re
sults of such act. Swain v. Copper Co., 111 
Tenn. 430, 78 S. W. 93 ; Pearson V. Spartan
burg County, 51 S. C. 480, 29 S. E. 193. 

The term means sometimes damage which is 80 
remote as not to be actionable ; sometimes damage 
which, though somewhat remote, is actionable ; or 
damage which, though actionable, does not follow 
immediately, in point of time, upon the doing of 
the act complained of. Eaton V. Railroad Co., 61 
N. H. 604, 12 Am. Rep. 147. 

CONSEQUENTS. In Scotch law. Implied 
powers or authorities. Things which follow, 

CONSEBtVA'rOBB or i'HE PRAm; 

usually by Implication of law. A commission 
being given to execute any work, every power 
necessary to carry it on is implied. 1 Kames, 
Eq. 242. 

CONSERVATOR. A. guardian ; protector ; 
preserver. 

"When any person having property shall bs 
found to be incapable ot managing his affairs, by 
the court of probate in the district in which he 
resides, • • • it shaH appoint some person to 
be his conservator, who, upon giving a probate 
bond, shall have the charge of the person and es
tate of such incapable person. "  Gen. St. Conn. 1875, 
p. 346, § 1 (Gen. St. 1930, § 4815 ) ; Treat V. Peck, 5 
Conn. 280 ; Hutchins V. Johnson, 12 Conn. 376, 30 
Am. Dec. 622. 

One whose business it is to attend to the 
enforcement of certain statutes. See Con
servators of the Peace, infra. 

One whose duty requires h im to prevent and 
arrest for breaches of the peace In his presence, 
but not to arraign and try for them. Marcucbi V. 
Norfolk & W. Ry. Co., 81 W. Va. 648, 94 S. E. 979, 
980. 

A delegated umpire or standing arbitrator, 
chosen to compose and adjm-t difficulties aris
ing between two parties. Cowell. 

CONSERVATOR TRUC I S. l.ut. An official 
appointed. under an E"n;.dish act (If 1414 passed 
to prevent breaches of truces made, or of safe 
conducts granted, by the Idng. 2 Holdsw. 
Hist. E. L. 392 ; 4 BIn. Comm. 69. 

CONSERVATO RS O F  R IVERS. Commis-
sioners or trustees In whom the control of a 
certain river is vested; in England, by act of 
parliament. 

CONSERVATORS O F  T H E  PEACE. Officers 
authorized to preserve and maintain the pub
lic pence. In England, thes(> Mfi('(>rs were lo
cally elected by the people until the reign of 
Edward Ill, when their uppointment was 
vested in the king. Their duties wel'e to pre
vent and arrest for breaches of the peace, but 
they Ihad no power to arraign and try the of
fender until about 1360, when this authority 
was given to them by act of pa r'lia mellot, and 
"then they acquired the more honorable ap
pellation of justices c·f the peace." 1 BI. 
Comm. 351. Even after this time, however, 
many public officers were styled "conserva
tors of the peace," not as a distinct office hut 
by virtue of the duties and authorities per
taining to their offices. In this sense the 
term 'may include the king himself, vhe lord 
chancellor, justices of the king's bench', mas
ter of the rolls, coroners, sheriffs, constables, 
etc. 1 Bl. Comm. 350. See Smith v. Abbott, 
17 N. J. Law, 358. In 'l"exas, the constitution 
provides that county judges shall be con
servators of the peace. Const. Tex. art. 4, § 
J5 ; Jones v. State (Tex. Cr. App.) 65 S. W. 
92. The Constitution ()of Delaware (1831) pro
vides that : "The members of the senate ' and 
house of representatives, the chancellor, the 
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judges, and vhe attorney-general shall, by vir
tue of their offices, be conservators of the 
peace throughout the �ate ; and the treasur
er, secretary, and prothonotaries, registers, 
recorders, sheriffs, and coroners, shall, by 
virtue of their offices, be conservators there
of within the counties respectively in which 
they reside." 
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Contr. 168 : s. c. 2 Q. B. 851 ; Respess v. Rex Spin
ning Co., 191 N. C. 809, 133 S. E. 391, 394 ; Miller 
v. Bank of Holly Springs, 131 Miss. 55, 95 So. 129. 
130, 31 A. L. R. 698. "Nothing is consideration 
that is not regarded as such by both parties." 

Philpot v. Gruninger, 14 Wall. (U. S . )  570, 577. 
20 L. Ed. 743 ; Ellis v. Clark, 110 Mass. 389, 14 
Am. Rep. 609 ; Sterne v. Bank, 79 Ind. 549, 551 ; 
Gross, Kelly & Co. v. Bibo, 19 N. M. 495, 145 P. 
480, 487 ; Schlecht v. Schlecht, 168 Minn. 168. 209 N. 

CONSERVE. To save from loss. U. S. v. W. 883, 887. And "price" and "consideration," 

Mammoth Oil Co. (D. C.) 5 F.(2d) 330, 351. though sometimes the same, are not always identi-
cal. Oregon Home Builders v. Crowley, 87 Or. 517, 

CONS I D ER. , To fix the mind on, with a 170 P. 718. 721. 

view to carefnl examination ; to examine ; to The "inducement" for a contract is that which 

inspect. Eastmnn Kodak Co. v. Richards, 204 influences the act, while "consideration" means the 

N. Y. S. 246, 248, 1 23 Mise. 83. '1'0 deliberate parting with something by the one from whom it 
moves. E. F. Spears & Sons v. Winkle, 186 Ky. 585, 

about and ponder uver. Ingard v. Barker, 27 2.17 S. W. 691, 692. 
IdahO', 1 24, 147 P. 203, 2:J7. To entertain 0'1' 
give heed to. nodolf v. Board of Com'rs of 
'l'nlsa Cunnty, 122 Okl. 120, 2;)1 P. 740, 741. 
See, also, Considered. 

CONS I D ERABLE. Worthy of consideration ; 
requi rL-'d to' be CJbserved. Gougar v. Buffalo 
Specialty CO., 26 Colo. App. 8, 141 P. 511, 514. 
A "considerahle" number, as of persons, does 
not neces�a rily mean a very great or any par
ticular number of persons ; the term "cun
sidernhle" heing merely relative. People v. 
Kings County I ron Foundry, 209 N. Y. 207, 
102 N. E. 598, 599. 

CONS I D ERATI O  CUR I IE. The judgment of 
the court. 

CONS I D ERAT I O N. 

I n  Practice 

A technical term indicating that a tribunal 
has heal'd aud judicially determined matters 
submitted to it. Meaney v. State Industrial 
Accident Commission, 113 Or. 371, 202 P. 7�9, 
791. 

I n  Contracts 

The inducement to a contract. The cause, 
motive, price, or impelling influence which 
induces a contracting party to enter into a 
contract. The reason or material cause of a 
contract. Insurance Co. v. Raddin, 120 U. 
S. 18.3, 7 S. Ct. 500, 30 L. Ed. 644 ; Eastman v. 
Miller, 113 Iowa, 404, 85 N. W. 635 ; St. 
Mark's Church v. Teed, 120 N. Y. 583, 24 N. 
E. 1014 ; Fertilizer Co. v. Dunan, 91 Md. 144, 
46 A. 347, 50 L. R. A. 401 ; Kemp v. Bank, 109 
F. 48, 48 C. C. A. 213 ; Streshley v. Powell, 
12 B. Mon. (Ky.) 178 ; Roberts v. New York. 
5 Abb. Prac. (N. Y.) 41 ; Rice v. Almy, 32 Conn. 
297 ; Farmers' Bank of White .Plains V. Wil"! 
Iiams; 205 Ky. 261, 265 S. W. 771, 772 ; Mer
chants' Nat. Bank v. Voudouris (Tex. Giv. 
App.) 248 s. W. 810, 812 ; Coca-Cola Bottling 
Co. v. Coca-Cola Co.· (D. C.) 269 F. 796, 811 ; 
2 Bla. Comm. 443. 

Consideration is not to be confounded with mo
tive. Consideration means something .which. Is of 
value l.n the ' eye of the law, moving from the plain
tiff, elther ot · benefit to the plaintiff or ot detriment 
to the defendant. PattesoD, J •• 1D '�Langd. set. Cas. 

An ad or forbearance, or the promise there
of, wl1i<'h is offered by one palty to an agl'ee
ment, and accepted by the other as an induce
ment to that other's aot or pl'om�:::;e. Poll. 
Cuntr. 91. 

Any benefit conferred, or agreed to be con
ferred, upon the prumisor, by any othf'r per
son, to which the promisor is not Ia wfull,Y 
entitled, or any prejudice suffel'ed, or agreed 
to' be suffered, by such person, other than 
sU:�'h as he is at the time of consent lawfully 
bound to suffer, as an inducement to the prom
isor. Civ. Code Cal. § 1605 ; Rev. Codes Mont. 
§ 5001 (Rev. Codes 1921, § 7503) ; Papadakcs 
v. Soares, 177 Cal. 411, 170 P. 1114 : State 
Bank of Darby v. Pew, 59 Munt. 144, 105 P. 
852, 855 ; Haddock v. Sticeluer & Mong, 6;) 
Old. 254, 165 P. 1138, 1140. 

Any act of the plaintiff (or the promisee) 
from which the defendant (the pl'Om isor, or a 
stranger derives a benefit or ad vantage, or 
any la bor, detriment, or inconvenience. sus
tained by the plaintiff, however small, ·if such 
ad is performed or inconvenience suffered 
by the plaintiff by the consent, express or 
implied, of the defendant; . 3 Scott, 250. 

A benefit to the promisor, or a loss or detriment 
to the promisee. Harris v. Johnson, 75 Wash. 291, 
134 P. 1048, 1050 : Farmers' Equity

' 
Co-Op. Ass'n v. 

Tice, 122 Kan. 127. 251 P. 421, 423 ; Butson v; Misz, 
81 Or. 6M, 160 P. 530, 531 ; Fowler v. Smith, 24 Ohio 
App. 324, 156 N. E. 913, 914 : Finlay v. Swirsky, 103 
Conn. 624, 131 A. 42.0, 423 ; Starr v. Crenshaw, 279 
Mo. 344, 213 S. W. 811, 814 ; Brady v. Equitable Trust 
Co. of Dover, 178 Ky. 693, 199 S. W. 1082, 1005 ; Green 
Bay Lumber Co. v. Fredericksen, 197 Iowa, 70, 100 
N. W. 790, 791 ; Congregation Beth Abraham v. 
People's Sav. Bank, 120 Me. 178, 113 A. 53, 54 ; May
field v. Eubank (Tex. Civ. App.) 278 S. W. 243, 
246 ; Porter v. Beha (C. C. A. ) 12 F. (2d} 613, 516. 

Some right, interest, gain, advantage, benefit, or 
profit to one party, usually the promisor, or some 
forbearance, detriment, prejudice, inconvenience, 
disadvantage, loss, or responsibility, act, or service 
given, suffered, or undertaken by the promisee. 
Exum v. Lynch, 188 N . . C: 392, 125 ' S. E; 15, 17 ; 
Furman University v. Waller, 124 S. C. 68, 117 S. 
E. 356, 358, 33 A. L. R. 615 ; Keitt v . .  Gresham (Tex. 
Civ. App.) 174 S . . W. 884, 885 ; RQbinson v. Oliver, 
156 N� Y. S. 896, · 898, 111 App. mv: 349 ; L., R. 10 
EX. 162 ; Tram T� Gold, 5 Pick. C Miiss�) ' 380: 
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Considerations are either 6lDecuted or 6f1J- J Leigh (Va.) 337 : Carpenter v. Dodge, 20 Vt. 595 ; 

ec,utory; eaJpre88 or i;mtplied; good or 'VaZ- 1 ,c. & P. 401 ; Doran v. McConlogue, 150 Pa. 98, 

uable. See definitions infra. 24 A. 357 ; Mascolo v. Montesanto, 61 Conn. 50, 23 
A. 714, 29 Am. St. Rep. 170. 

Adequate Consideration 

See Adequate. 

Conourre'nt Consideration 

One which arises at the same time or where 
the promises are simultaneous. 

Contin uing Consideration 

One consisting in act� or performanc('s 
which mu�t necessa rily extend over a consid
erable period of time. 

Equitable or Moral Conside'rations 

The term is sometimes used in ' the sense of a 
consideration valid in point of law ; and it then 
Includes a valuable or suffi�ient as well as a 
meritorious consideration. Hodgson v. Butts, 3 Cra. 
( U. S.) 140, 2 L. Ed. 391 ; Lang v. Johnson, 24 N. 
H. 302 ; 2 Madd. 430 : 3 Co. 81 ;  Warren Nat. Bank, 
Warren, Pa., v. Suerken. 45 Cal. App. 736, 188 P. 
613, 614 ; Ambl. 598. GeneralIy, however, good is 
used in antithesis to valuable consideration lq. v. ) .  

G ratu itous Consideration 

One which is not founded upon any such 
los:-;. injU l·Y. or inconvpni�nce to tthe vtl lty to 
whom it moves as to make it valid in law. 

I l legal Consideration Considerations which a re devoid of efficacy 
in point of strict law, but a re founded np-un 
a mOl'll1 duty, and may be made the basis of An fl<'t wh i('h if done. or a promise which if 

t'nfOl'('l'd, WOll in be pI'piudicial to the puulic an express promise. 

Executed or Executory Considerations 

The former are acts done or valnes giVE'D 
before or at the time of making the contract ; 

interest. . Harriman, Cont. 101. 

I mplied Considerations 

See Express or Implied Considerations, su-
the latter are promises to give or do something pra. 

in future. I mpossible Conside,ration 

Olle which cannot be performed. 
Express or I m,l ied Considerations 

The former are those which are specifically. 
stated in a deed, contrnct, or other instru
ment ; the latter are those inferred or sup
posed by the law from the acts or situation of 
the parties. 

Fair Consideration 

One which, under all the circumstances, is 
/honest, reasonable, and free from suspicion, 
whether or not strictly "adequate" or "full." 
Ferguson v. Dickson (C. C. A.) 3()O F. 9-61, 963. 

'Lndpr the Uniform Fraudulent Conveyance 
Act, a consideration which is not disproprO'
tionate to the value of the propelty conveyed. 
Buhl v. McDowell, 51 S. D. 603, 216 N. W. 
346, 347. 

Fair and Valuable Consideration 

One which is a substantial compensation for 
the pI'operty conveyed. or which is reasonable, 
in n(lw of the sUl'l'ounding circumstances and 
conditions, in contr�ldistinction to an adequate 
consideration. McCaffrey v. Owings, 110 Okl. 
128. 236 P. 390, 391 ;  Jones v. Wey, 124 0kl. 
1, 253 P. 291, 292. 

Good Consideration 

Such as is founded on natural duty and 
affection, or on a strong moral obligation. 
Oode Ga. 1882, § 2741 (Civ. Oode 1910, § 
4243) ; Chit. Cont. 7. A consideration for 
love and affection entertained by and for one 
within degree recognized by law. Gay v. 
Fricks, 211 Ala. 119, 99 So. 846, 847. See" 
also, Berry v. Berry, 83 W. Va. 763, 99 S. E. 
79. 

Motives of natural duty, generosity, and prudence 
come under this class. 2 Bla. Comm. 297 ; Batty 
T. Carswell, 2 Johns. ( N. Y. ) 52 ;  Ewing v. Ewing, 

Legal Consideratio'n 

One recognized or permitted by the law as 
valid and lawful ; as distinguished from such 
as are illegal or immoral. The term is also 
sometimes used as equivalent to "good" or 
" SUfficient" consideration. See. Sampson v. 
Swift, 11 Vt. 315 ; Albert Lea College v. 
Brown, 88 Minn. 524, 93 N. W. 672, 60 L. R. 
A. 870. 

Meritorious Consideration 

See Good consideration. 

Moral Considerations 

See Equitable or Moral Considerations, 81Ir 
pra. 

Nominal Consideration 

One bearing no relation to the real value 
of the contract or article, ' as where a parcel 
of land is described in a deed as being sold 
for "one dollar," no actual consid�ration pass
ing, or the real cO'l1sideration being concealed. 
'This ' term is also sometimes used as descrip
tive of an inflated or exaggerated value placed 
upon property for the purpose of an ex
change. Boyd v. Watson, 1m Iowa, 214, 70 
N. W. 1.23 ; Emmi v. Patane, 220 N. Y. S. 495. 
498, 128 Misc. 901. 

Past Consideration 

An act done before the contract is made, 
W1hich is ordinarily by itself no consideration 
for a promise. Anson, Oont. 82 ; Witt y. 
Wilson (Tex. Oiv. App.) 160 S • .  W. 300, 310. 

As to time, considerations may be of the past, 
present, or future. Those which are present or 
future will support· a contract not void for other 
reasons. Story, Contr. 71. 
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Pecun iary Consideration 

A consideration for an act or forbearance 
which consists either in money presently 
passing or in money to be paid in the future, 
including a promise to pay a debt in full 
which otherwise would be released or dim
inished by bankruptcy or insolvency proceed
ings. See Phelps v. Thomas, 6 Gray (Mass.) 
328 ; In re Ekings (D. O.) 6 F. 170. 

Sufficient Consideration 

One deemed by the law of sufficient value 
to support an ordinary contract between par
ties, or one sufficient to support the particular 
transaction. Golson v. Dunlap, 73 Cal. 157, 
14 P. 576. 

Valuable Consideration 

One founded on money, or something con
vertible into money, or ha ving a value in mon
ey, except marringe, which is also a valuable 
consideratiun. Code Ga. 1882, § 2741 (Civ. 
Oode 1 910, § 4243). See Ohit. Cont. 7 ;  Whelan 
V. Whelan, 3 Cow. (N. Y.) 537 ; Huston's 
Adm'r v. Ca ntr:il, 11 Leigh (Va.) 136 ; Magniac 
V. 'l'hompson, 7 Pet. 348, 8 L. Ed. 709. See, 
further, Valuable. 

CONSI D ERATUM EST PER CUR IAM: (It 
is considel'ec1 by the court.) The formal and 
ordinary commeneement of a judgment. Bak
er v. State, 3 Ark. 491. 

CONS I D ERATU R. L. Lat. It is considered. 
Held to mean the same with oonsideratum est. 
2 Strange, 874. 

. 

CO NSI D ERED. Deemed ; determined ; ad
judged ; reasonably regarded. State v. Dis
trict Court of I�ghth Judicial Dist. in and 
for Case-ade County, 64 Mont. 181, 208 P. 952, 
955 ; Polsgrove v. Moss, 154 Ky. 40Pr 157 
S. W. 1133, 11a5. See Consider. 

Evidence may be said to have been "considered" 
when It has been reviewed by a court to determine 
whether any probative force should be given it. 
Taylor v. Gossett (Tex. eiv. App.) 269 s. W. 230, 
233. 

CONSIG N. 
I n  the Civil Law 

To deposit In the custody of a third person 
a thing belonging to the debtor, for the bene
fit of the creditor, under the authority of a 
court of justice. Poth. ObI. pt. 3, c. 1, art. 
8. 

I n  Com mercial Law 

To deliver goods to a carrier to be trans
mitted to a d@signated factor or agent. Pow
ell v. Wallace, 44 Kan. 656, 25 P. 42 ; Sturm 
v. Boker, 150 U. S. 312, 14 S. Ot. 99, 37 L. 
Ed. 1093 ; Ide Mfg. Co. v. Sager Mfg. 00., 
82 Ill. App. 685. 

To deiiver or transfer as a charge or trust ; 
to commit, intrust, give in trust ; to transfer 
from oneself tQ the care of another ; to send 
or transmit goods to , a  m�rchant, factor, or 
agent for sale ; to deposit with anoth�r · to 
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be sold, disposed of, or called for. Edwards 
v. Baldwin Piano Co., 79 Fla. 143, 83 So. 915, 
918 ; J. H. Arnold & 00. v. Gibson, 216 Ala. 
314, 113 So. 25, 26 ; In re Caldwell Machinery 
Co. (D. C.) 215 F. 428, 429 ; Gillespie v. Win
berg, 4 Daly (N. Y.) 320. 

CONSI G NAT I ON.  

I n Scotch Law 

The payment of money into the hands of a 
third party, when the creditor refuses to ac
cept · of it. The person to whom the money 
is given is termed the "consignatory." Bell. 

I n French Law 

A deposit which a debtor makes of the 
thing that he owes into the hands of a third 
person, and under the authority of a court 
of justice. 1 Poth. ObI. 536 ; Weld v. Had
ley, 1 N. H. 304. 

CONS I GNEE. In mercantile law. One to 
whom a consignment is made. The person 
to ' whom goods are shipped for . sale. Lyon 
v. Alvord, 18 Conn. 80 ; Gillespie v. Winberg, 
4 Daly (N. Y.) 320 ; Comm. v. Harris, 168 
Pa. 619, 32 A. 92 ; Railroad Co. v. Freed, 38 
Ark. 622. 

One to whom goods are consigned, shipped, 
or otherwise tl'ansmitted. Case v. Union Pac. 
R. Co., 119 Kan. 706, 241 P. 6U3, 694 ; 
Johnston-Crews Co. v. Smith, 161 Ga. 382, 131 
S. E. 65, 68. 

The one to whom the carrier may lawfully 
make delivery in accordance with its con
tract of carriage. Great Northern Pac. S. S. 
Co. v. Rainier Brewing Co. (C. C. A.) 255 F. 
762, 764 ; Pennsylvania R. 00. v. 'l'ownsend, 
90 N. J. Law, 75, 100 A. 855. 8[)(i. 

One to whom merchandise has been deliv
ered. International Trust Co. v. Webster 
Nat. Bank, 258 Mass. 17, 154 N. E. 3:;0, 332, 
49 A. L. R. 267 ; Chicago, R. 1. & P. H. Co. v. 
Title Guaranty & Surety Co., 115 Ark. 75, 
172 S. W. 263, 2fl4. Under a statute, the 
person who, under circumstances in which he 
might be entitled to the delivery of the goods, 
represents that he is so entitled, tenders a 
bond in the statutory form, and requests de
livery. St. Louis, 1. M. & S. n. CO. V. Bank
ers' Surety Co., 115 Ark. 58, 172 S. W. 266, 
268. 

CONS I GN MENT. The act or process 'of con
. signing goods ; the transportation of goods 
consigned ; an article or collection of goods 
sent to a factor to be '  sold ; goods or prop
erty sent, by the aid of a common carrier, 
from one person in one place to another per
son in another place ; something consigned 
and shipped. See Oonsign ; Johnston-Crews 
Co. v. SmIth, 161 Ga. 382, 131 S. E. 65, 68 ; 
McGaw v. Hanway, 120 Md. 197,' 87 A. 666, 
667, Ann. Oas. 1915A, 601 ; . In re Saclls (D. 
C.) 21 F.(2d) 984, 986 ; Oass . v. Rochester, 
174. Qal. S58, . 163 P. 212, 218 • .  
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CONSI G NO R. One who sends or makes a 
consignment. A shipper of goods. 

Consllla m ultorum qUlBrultur In magnls. 4 
Inst. 1. . The counsels of many are required 
in great things. 

CONSI LIAR I US. In the civil law. A coun
sellor, as distinguisheq from a pleader or ad
vocate. An assistant judge. One who par
ticipates in the decisions. Du Cange. 

CONSI LI UM. A day appointed to hear the 
counsel of both parties. A case set down 
for argument. 

It is commonly used for the day appointed 
for the argument of a demurrer, or errors as
signed. 1 Tidd, Pro 438 ; 2 Tidd, Pro 684, 
1122 ; 1 Sell. Pro 336 ; 1 Archb. Pro 191, 246. 

CONSI M I LI CASU. In practice. A writ of 
entry, framed under the provisions of the 
statute Westminster 2, (13 Edw. I.,) C. 24, 
which lay for the benefit of the reversioner, 
where a tenant by the curtesy aliened in fee 
'or for life. 3 Bla. Comm., 4th Dublin ed. 
183 n. ; Bac. Abr. Court of Chancery (A). 

Many other new writs were framed under the 
provisions of this statute ; but this particular writ 
was known emphatically by the title here defined. 
The writ Is now practically obsolete. See 3 Bla. 
Comm. 51. 

CONSIST. To stand together, to be com
posed of or made up of. Hoskins Mfg. Co. v. 
General Electric Co. (D. C.) 212 F. 422 ; In 
re Clark's Estate, 100 Vt. 217, 136 A. 389, 
393. See Consisting. 

CONSISTENT. Not contradictory ; compli
able ; accordant. Ryan v. Roach Drug Co., 
113 Okl. 130, 239 P. 912, 914. "Consistent 
with" means in harmony . with. Shay v. 
Roth, 64 Cal. App. 314, 221 P. 967, 969. 

CONSIST I NG. Being composed or made up 
of. This word is not synonymous with "in
cluding ;" for the latter, when used in con
nection with a number of specified objects, 
always implies that there may be others 
which are not mentioned. Farish v. Cook, 
6 Mo. App. 331 ; Baker v. Soltau, 94 N. J. 
Eq. 544, 118 A. 682, 683. 

aoNSOLIDAftlD OImERS 

1902, 1 K. B. 816. ' From the sentence of 
these courts an appeal lies to the Provincial 
Court of the archbishop of each province re
spectively. 2 Steph. Comm. 230 ; 3 Steph. 
Comm. 430 ; 3 Bla. Comm. 64 ; 1 Woodd. 
Lect. 145 ; Halifax; An. b. 3, c. 10, n. 12. 

CONSOBR I N I .  In the civil law. Cousins
german, in general ; brothers' and sisters' 
children, considered in their relation to each 
other. 

CONSOC IAT I O. Lat. An association, fel
lowship, or partnership. App.lied by some 
of the older writers to a corporation, and 
even to a nation considered as a body politic. 
Thomas v. Dakin, 22 Wend. (N. Y.) 104. 

CONSOLAT I O N. Comfort, contentment, 
ease, enjoyment, happiness, pleasure, satis
faction. National Surety CO. V. Jarrett, 95 
W. Va. 420, 121 S. E. 291, 295. 

CONSOLATO DEL MARE. The name of a 
code of sea-laws said to have been compiled 
by order of th� kings of Arragon (or, ac
cording to other authorities, at Pisa or Bar
celona) in the fourteenth century, which 

. comprised the maritime ordinances of the 
Roman emperors, of France and Spain, and 
of the Italian commercial powers. This com
pilation exercised a considerable influence iD 
the formation of European maritime law. 

CONSOLI DATE. In a general sense, to unite 
into one mass or body, as to consolidate the 
forces of an army, or various funds. In par
liamentary usage, to consolidate two bills is 
to unite them into one. In law, to consoli
date benefices is to combine them into one. _ 
The term means something more than to re
arrange or redivide. Fairview v. Durland, 
45 Iowa, 56. To consolidate cases for trial 
simply means that aM are to be tried togeth
er by the same jury ;  but separate j.udgments 
may properly be entered. People v. Green, 
281 Ill. 52, 117 N. E. 764, 767. 

To make solid or firm ; to unite, compress, 
or pack together and form into a more com
pact mass, body , or system. Marfield v. Cin
cinnati, D. & T. Traction Co., 111 Ohio St. 
139, 144 N: E. 689, 696, 40 A. L. R. 357 . . 

CONSISTOR. A magistrate. Jacob L. D. CONSOLI DATED FUND. I n  England. 
(Usually abbreviated to Oon8oZ8.) A fund for 

CONSISTOR I UM. The state council of the the payment of the public debt. 
Roman �emperors. Ma�keld. Rom. Law, § 58. 

CONSISTORY. An assembly of cardinals 
convoked by the pope. 

A tribunal (prretoriwm). 

CONSISTORY COU RTS. The courts of dio
cesan bishops held in their several cathedrals 
(before the bishop's chancellor, or commis
sary, who is the judge) for the trial of all 
ecclesiastical causes arising within their re
spective dioceses, and also for granting pro
bates and administrations. Mozley & Whit
ley ; 1 Holdsw. Hist. E. 14 369, citing L. R. 

CONSOLI DATED LAWS O R  STATUTES. A 
collection or compilation into one statute or 
one code or volume of all the laws of the 
state in general, or of those relating to a 
particular subject ; nearly the same as "com
piled laws" or "compiled statutes." See 
Compilation. And see Ellis v. Parsell, 100 
Mich. 170, 58 N. W. 839 ; Graham v. Muske
gon County Clerk, 116 Mich. 571, 74 N. W. 
729. 

CONSOLI DATED ORDERS. The orders 
regulating the practice of the English court 
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of chancery, which were issued, in 1860, in 
substitution for the various orders which had 
previously been promulgated from time to 
time. 

CONSOLI DAT I ON. 

In Practice 

The union of two or more actions, as in 
the same declaration, or for the purpose of 
trial or appellate review. See Consolidation 
of actions, infra. 

I n the Civil Law 

The union of the usufruct with the estate 
out of which it issues, in the same person ; 
which happens when the usufructuary ac
quires the estate, or viae versa. In either 
case the usufruct is extinct. Lec. El. Dr. 
Rom. 424. 

I n Ecclesiastical Law 

The union of two or more benefices in one. 
Cowell 

I n Scotch Law 

The junction of the property and superior
ity of an estate, where they have been dis
joined. Bell. 

I n  General 

-Consolidation of actions. 
'
The act or process 

of uniting several actions into one trial and 
judgment, by order of a court, where all the 
actions are between the same parties, pend
ing in the same court, and turning upon the 
same or similar issues ; or the court may 
order that one of the actions be tried, and 
the others decided without trial according 

. to the judgment in the one selected. Powell 
v. Gray, 1 Ala. 77 ; Jackson v. Chamberlin, 
5 Cow. (N. Y.) 282 ; Thompson v. Shepherd, 
9 Johns. (N. Y.) 262 ; 28 USCA § 734. 

-Consol idation of benefices. The act or proc
ess of uniting two or more of them into one. 

-Consolidation  of corporations. The union 
into one corporate body of two or more cor
porations which had been separately creat
ed for similar or connected purposes. In 
England this is termed "amalgamation." 
When ' the rights, franchises, and effects of 
two or more corporations are, by legal au
thority and agreement of the parties, com
bined and united into one whole, and com
mitted to a single corporation, the stockhold
ers of which are composed of those (so far 
as they choose to become such) of the com
panies thus agreeing, this is in law, and 
according to common understanding, a con
solidation of such companies, .whether such 
single corporation, called the consolidated 
company, be a new one then created, or one 
of the original companies, continuing in ex
istence with only larger rights, capacity, and 
property. 

' 
Meyer v. J�hnston, 64 Ala. 656 ;  

Shadford v. Railway 00., 130 Mich. 300, 89 
N. W. 960 ;. Adams v . . Railroad · Co., 77 Miss. 
194, 24 So. 200, 28 80. 956; 60 L. :a.. A. 33 ; 
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Pingree v. Railroad Co., 118 Mich. 314, 76 K. 
W. 635, 53 L. R. A. 274 ; People v. Coke Co., 
205 Ill. 482, 68 N. E. 950, 98 Am. St. Rep. 
244 ; Buford v. Packet Co., 3 Mo. App. 171 ; 
Royal Palm Soap Co. v. Seaboard Air Line 
Ry. Co. (C. C. A.) 296 F. 448, 449. 

-Consolidation rule. In practice. A rule or 
order of court requiring a plaintiff who has 
instituted separate suits upon several claims 
against the same defendant, to consolidate 
them in one action, where that can be done 
consistently with the rules of pleading. 
Brown v. Scott, 1 Dall. (Pa.) 147, 1 L. Ed. 
74 ; Groff v. Musser, 3 Sergo & R. (Pa.) 264 ; 
2 Archb. Pro 180. The Federal courts are 
authorized to consolidate actions of a like 
nature, or relative to the same question, when 
it appears reasonable to do so. 28 USCA § 
734. 

CONSO LS. An abbreviation of the expres
sion "consolidated annuities," and used in 
modern times as a name of various funds 
united in one for the payment of the British 
national debt. Also, a name given to certain 
issues of bonds of the state of South Caro
lina. Whaley V. Gaillard, 21 S. C. 568. See 
Consolidated Fund. 

Consortio maloru m me q uoque mal u m  facit. 
Moore, 817. The company of wieked men 
makes me also wicked. 

CONSORT I U M. In the civil law. A union 
of fortunes ; a lawful Roman marriage. The 
joining of several persons as parties to one 
action. In old English law, the term signified 
company or society, and in the language of 
pleading, as in the phrase per quod consor
ti1�m amisit, it has substantially the same 
meaning, viz., the companionship or society 
of a wife. 3 Bla. Comm. 140 ; Bigaouette 
v. Pa ulet, 134 Mass. 123, 45 Am. Rep. 307 ; 
Lockwood v. Lockwood, 67 Minn. 476, 70 N. 
W. 784 ; Kelley V. Railroad Co., 168 Mass. 
308, 46 N. E. 1063, 38 L. R. A. 631, 60 Am. 
St. Rep. 397. 

. 

Also the right of
'
the husband or wife to 

the conjugal fellowship, company, co-opera
tion, and aid of the other in every conjugal 
relation. Bradstreet V. Wallace, 254 Mass. 
509, 150 N. E. 405, 406 ; Lane V. Dunning, 
186 Ky. 797, 218 S. W. 269, 270 ; Woodson 
v. Bailey, 210 Ala. 568, 98 So. 809, 810 ; Bald
win v. Kansas City Rys. Co. (Mo. App.) 231 
S. W. 280, 282 ; Guevin V. Manchester St. 
Ry., 78 N. H. 289, 99 A. 298, 300, L. R. A. 
1917C, 410 ; Little Rock Gas & Fuel 00. V. 

. Coppedge, 116 Ark. 334, 172 S. W. 885, 890 ; 
Blair v. Seitner Dry Goods Co., 184 Mich. 
304, 151 N. W. 724, 726, L. R. A. 1915D, 524, 
Ann. Cas. 19160, 882 ; Murray v. Murray, 
30 N. M. 557, 240 P. 303, 304. 

The term includes the exclusive right to the 
services of the spouse, and to bis o�., l1er society, 
companionship, and conjugal affection. Valentine 
v. Pollak, 96 Conn. 556, III Ill." 869, . 872 ; Smith y. 
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Nicholas Bldg. Co., 93_ Ohio St. 101, m N. m. 2M. 
206, L. R. A. 1916E, 700, Ann. Cas. 1918D, 206. 

In 1ts original applicatio·n the term was not 
confined to society, companionship, and eonjugal 
affection, but included service as a prominent, if 
not the predominant, factor-not so much the serv
Ice resulting in the performance of labor or the 
earning of wages as the service which contr�uted 
aid and assistance in all the relations of domestic 
life. Hinnant v. Tide Water Power Co., 189 N. C. 
120, 12.6 S. E. 307, 309, 37 A. L. R. 889. 

CONSO RTSH I P. In maritime law. An 
agreement or stipulation between the owners 
of different vessels that they shall keep in 
company, mutually aid, instead of interfering 
with each other, in wrecking and salvage, 
and share any money awarded as salvage, 
whether earned by one vessel or both. An
drews v. Wall, 3 How. 571, 11 L. Ed. 729. 

CONSPI CUOUS PLACE. Within the mean
ing of a statute relating to the posting of 
notices, a "conspicuous place" means one 
which is reasonably calculated to impart the 
information in question. Didier v. Webster 
Mines Corporation, 49 Nev. 5, 234 P. 520, 523. 

CONSPI RACY. In criminal law. A com
bination or confederacy between two or more 
persons formed for '  the purpose of commit
ting, by their joint efforts, some unlawful 
or criminal act, or some act which is inno
cent in itself, but becomes unlawful when 
done by the concerted action of the conspira
tors, or for the purpose of using criminal or  
unlawful means to the commission of an act 
not in itself unlawful. Pettibone v. U. S., 
.148 U. S. 197, 13 S. Ct. 542, 37 L. Ed. 419 ; 
State v. Slutz, 106 La. 182, 30 So. 298 ; 
Girdner v. Walker, 1 Heisk. (Tenn.) 186 ; 
Boutwell v. Marr, 71 Vt. 1, 42 A. 607, 43 
JJ. R. A. 803, 76 Am. 8t. Rep. 746 ; U. S. v. 
Weber (C. · C.) 114 F. 950 ; Comm. v. Hunt, 
4 Mete. (Mass.) 111, 38 Am. Dec. 346 ; Erd
man v. Mitchell, 207 Pa. 79, 56 A. 327, 63 L. 
R. A. 534, 99 Am. St. Rep. 783 ; Standard 
Oil 00. v. Doyle, 118 Ky. 662, 82 S. W. 271, 
111 Am. St. Rep. 331 ; Mitchell v. Hitchman 
Coal & Coke Co. (C. C. A.) 214 F. 685, 708. 

A combination, or an agreement between two or 
more persons, for accomplishing an unlawful end 
or a lawful end by unlawful means. 4 B. & Ad. 
345 ; Cumberland Telephone & Telegraph Co. v. 
Stevens (D. C.) 2.74 F. 745, 746 ; Mangum Electric 
Co. v. Border, 101 Oklo 64, 222 F. 1002, 1005 ; Com
monwealth v. Barnett, 196 Ky. 731, 245 S. W. 874, 
878 ; People v. Curran, 207 Ill. App. 264, 281 ; . State V. 
Vetrano, 121 Me. 368, 117 A. 460, 462 ; Palatine Ins. 
CO. V. Griffin (Tex. Civ. App.) 2.02 S. W. 1014, 1018 ; 
Hooker, Corser & Mitchell CO. V. Hooker, 89 Vt. 
383, 95 A. 649, 652 ; Duplex Printing Press Co. v. 
Deering, 41 S. Ct. 172, 176, 254 U. S. 443, 65 1.. Ed. 
349 ; Wachowski V. Lutz, 184 Wis. 584, 201 N. W. 
234, 238 ; Belt V. Belt, 224 Mo. App. 780, 288 S. W. 
100, 106 ; Clein v. City of Atlanta, 164 Ga. 529, 139 
S. E. 46, 48, 53 A. L. R. 933 ; People V. Bailey, 82. 
Cal. App. 700, 256 P. 281, 285 ; Lawlor V. Loewe (C; 
C. A. ) 209 F. 721, 725. 

A consultation or agreement between two or more 
persons, either falsely to accuse another of a crime 
punishable by law ; or wrongfully to injure or 

OONSTABLE \ 

prejudice a third person, or any body ' of men, in 
any manner ; or to commit any offense punishable 
by law ; or to do any act with intent to prevent 
the course of justice ; or to effect a legal purpose 
with a corrupt intent, or by improper means. HaWk. 
P. C. C. 72, § 2 ;  Archb. Crim. PI. 390, adding also 
combinations by journeymen to raise wages. State 
V. Murphy, 6 Ala. 765, 41 Am. Dec. 79. 

With the courts of Kansas, the term "conspiracy" 
is merely a matter of denunciatory phraseology. It 
means an agreement of evil purpose. Criminal 
culpability only begins when some overt act is 
committed or attempted to carry that evil purpose 
into effect. State v. Robinson, 124 Kan. 245, 259 P. 
691, 693. 

Under certain circumstances collusion has been 
held synonymous with conspiracy. South Side Lum- . 
ber CO. V. John Eller Lumber Co., 161 Wis. 399, 
154 N. W. 621, 622. 

Civil and Crimi nal Conspirao:es 

The term "civil" is used to designate a 
conspiracy which will furnish ground for a 
civil action, a� where, in carrying out the 
design of the conspirators, overt acts are 
done causing legal damage, the person in
jured has a right of action. It is said that 
the gist of civil conspiracy is the injury or 
damage. While criminal conspiracy does not 
require such overt acts, yet, so far as the 
rights and remedies are c.oncerned, all crim
inal conspiracies are embraced within the 
civil conspiracies. Brown v. Pharmacy Co., 
115 Ga. 429, 41 S. E. 553, 57 L. R. A. 547, 
90 Am. St. Rep. 126. 

Accurately speaking, there is no such thing. as a 
civil action for conspiracy. The better view is that 
the damage sustained, and not the conspiracy is 
the gist of the action. The combination may be 
of no consequence except as bearing upon rules of 
evidence or the persons liable. Dahlquist v. Matt
son, 40 Idaho, 378, 233 P. 883, 885. 

The essence of a "civil conspiracy" is a concert 
or combination to defraud or cause other injury to 
person or property, which results in damage to 
the person or property of plaintiff. Conner v. 

Bryce (Sup. ) 170 N. Y. S. 94, 95. 

CONSP I RAT I ON E. An ancient writ that lay 
against conspirators. Reg. Orig. 134 ; Fitzh. 
Nat. Brev. 114. 

CONSPI RATORS. Persons guilty of a con
spiracy. 

Those who bind themselves by oath, covenant, 
or other alliance that each of them shall aid the 
other falsely and maliciously to indict persons ; or 
falsely to move and maintain pleas, etc. 33 Edw. 
1. St. 2. Besides these, there are conspirators in 
treasonable purposes ; as for plotting against the 
government. Wharton. 

CO NSTABLE. 

In Medieval Law 

A high functionary under the French and 
English kings, the dignity and importance 
of whose office was second only to that of the 
monarch. He was in general the · leader of 
the royal armies, and had cognizance of all 
matters pertaining to war and arms, exer
cising both · civil and ' military j urisdiction. 
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He was also charged with the conservation 
of the peace of the nation. Thus there was 
a "Constable of France" and a "Lord High 
Constable of England." 

I n English Law 
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-Petty constables. Inferior officers in every 
town and parish, subordinate to the high con
stable of the hundred, whose principal duty 
is the preservation of the peace, though they 
also have other particular duties assigned 
to them by act of parliament, particularly 
the service of the summonses and the execu
tion 1:>f the warrants of justices of the peace. 
1 Bl. Comm. 356 ; 3 Steph. Comm. 47, 48. 

A public civil officer, whose proper and 
general duty is to keep the peace within his 
district, though he is frequently charged with 
additional duties. 1 Bl. Comm. 356. There 
are "high," "petty," and "special" constables. -Special constables. Persons appointed (with 

See the definitions, intra. or without their consent) by the magistrates 
to execute warrants on particular occasions, 
as in the case of riots, etc. I n  American Law 

An officer of a municipal corporation (usu
ally elected) whose duties are similar to those 
of the sheriff, though his powers are less 
and his jurisdiction smaller. He is to pre
serve the public peace, execute the process 
of magistrates' courts, and vf some other 
tribunals, serve writs, attend the sessions of 
the criminal courts, lla ve the custody of 
juries, and discharge other functions some.,. 
times assigned to him by the local law or by 
statute. Comm. v. Deacon, 8 Sergo & R. (Pa.) 
47 ; McCullough v. Commonwealth, 67 Pa. 
30, 32 ; Leavitt v. Leavitt, 135 Mass. 191 ; 
Allor v. Wayne County, 43 Mich. 76, 4 N. W. 
492. 

I n  General 

-Constable of a castle. In English law. An 
officer having charge of a castle ; a warden, 
or keeper ; otherwise called a "castellain." 
Stat. Westm. 1, c. 7 (3 Edw. I.) ; Spelman, 
Gloss. 

-Constable of England. (Called, also, "Mar
shal.") His office consisted in the care of the 
common peace of the realm in deeds of arms 
and matters of war. Lamb. Const. � ;  8 
Steph. Comm. 47 ; 4 Bla. Comm. 92 . .  

-Constable o f  Scotland. An officer who was 
formerly entitled to command all the king's 
armies in the absence of the king, and to 
take cognizance of all crimes committed with
in four miles of the king's person or of par
liament, the privy council, or any general 
convention of the states of the kingdom. The 
office was hereditary in the family of Errol, 
and was abolished by the 20 Geo. III. c. 43. 

- Bell ; Ersk .. lnst. 1, 3, 37. 

-Constable of the exchequer. An officer men-
tioned in Fleta, lib. 2, C. 31, and .in 51 Hen. 
III. stat. 5, cited by Cowell. 

-High constables. In England, officers ap
pointed in every hundred or franchise, whose 
proper duty seems to be to keep the king's 
peace within their respective hundreds. 1 
BI. Comm. 356 ; 8 Steph. Comm. 47 ; Coke, 
4th Inst. 267. 

-High constable of England, lord. His o:ffice 
has been disused (except only upon great and 

CONSTABLEW I C I(. In English law. The 
territorial jurisdiction of a constable ; as 
bailiwick is of a bailiff or sheriff. 5 Nev. 
& M. 261. 

CONSTABULA R I US. An officer of horse ; 
an officer having charge of foot or horse ; a 
na val commander ; an officer having charge 
of military affairs generally. Spelman. 

In England his power was early diminished and 
restricted to those duties which related to the pres
ervation of the . king's peace. .The office is now 

abolished in England, except as a matter of cere
mony, and in France. Guyot, Rep. Univ. ; Cowell. 

CONSTANT. Fixed or invariable ; uniform. 
Webster. With reference to electric current, 
the term implies a source steady in purpose, 
but not necessarily a source always in use. 
Union Switch & Signal Co. v. Hall Switch & 
Sigual Co. (D. C.) 228 F. 709, 716. 

CONSTANTLY. In a constant manner ; uni
formly ; continuously. Webster. 

An instruction that a train crew knew that a rail
road right of way had been "constantly," frequent
ly, and regularly used by a considerable number 
Qf persons at a particular hour of the day was 
not subject to the criticism that the word "con
stantly" imported an uninterrupted and continuous 

presence of such persons on the track, so that at 
no moment of time it would be vacant of pedestrians. 
Grauer V. Alabama Great Southern R. Co., 209 Ala. 
568, 96 So. 915, 919. 

CO NST AT. It is clear or evident ; it ap
pears ; it is certain ; there is no doubt. N Q1t, 
constat, it does not appear. 

A certificate which the clerk of the pipe 
and auditol"S of the exchequer made, at the 
request of any person who intended to plead 
or move in that court, for the discharge of 
anything. The effect of it was the certifying 
what appears (constat) upon record, touch
ing the matter in -question. Wharton. 

A certificate by an officer that certain mat
ters therein stated appear of record. See 
Wilcox V. Ray, 2 N. C. 410. 

An exemplification under the grea.t seal of 
the enrolment of letters patent. Co. Litt. 
225. 

solemn occasions, as the coronation, or the CO NSTAT D'H U I SS J E R. In French law. 
like) since the attainder of Stafford, Duke of . An a:ffidavlt m,ade by a ·huUJ8ier, setting forth 

. Buckingham, in ·  the. reign, of Henry VII. the appea-�ance. form, q�aliiY. color. etc., of 
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any article upon which a suit depends. Arg. 
Fr. Merc. Law, 554. 

C O NSTATE. To establish, constitute, or or
dain. 

"Con'stating instruments" of a corporation 
are its charter, organic law, or the grant of 
powers to it. See examples of the use of the 
term, Green's Brice, Ultra Vires, p. 39 ; 
Ackerman v. -Halsey, 37 N. J. Eq. 363. 

C O NST ITUENT. He who gives authority to 
another to act for him. 

The term Is used as a correlative to "at
torney," to denote one who constitutes an
other his agent or invests the other with 
authority to nct for him. 

It is also used in the language of politics, 
as a correlative to "representative," the con
stituents of a legislator being those whom 
he represents and whose interests he is to 
care for in publ ic affairs ; usually the elec
tors of his district. 

CONST ITUERE. Lat. To appoint, consti
tute, establish, ordain, or undertake. Used 
principally in ancient powers of attorney, 
and now supplanted by the English word 
"constitute." 

CONST ITU I MUS. A Latin term, signifying 
we comtitute or appoint. 

CONST I TUTED AUTHORITI ES. Officers 
properly appointed under the constitution for 
the government of the people. 

CON$T ITUT I O. 

I n the Civil Law 

An Imperial ordinance, decree, or consti
tution, distinguished from £em, Senatus':'Oon,-
8ultum, and other kinds of law and having 
its effect from the sole will of the emperor. 
Dig. 1, 4, 1, Cooper's notes. 

An establishment or settlement. Used of 
controversies settled by the parties without a 
trial. Calvin. 

A sum paid according to agreeID:ent. Du 
Cange. 

I n  O ld English Law 

An ordinance or statute. A provision of a 
statute. 

CONST ITUT I O  DOT IS. Establishmen.t of 
dower. 

CONST ITUT I ON. 

In  Public Law 

The organic and fundamental law of a 
nation or state, which may be written or un
written, establishing the character and con
ception of its government, laying the basic 
principles to which its internal life is to be 
conformed, organizing the government, and 
regulating, distributing, and limiting the 
functions of ' its different departments, and 
prescribing the extent and manner of the 
exercise of sovereign powers. A charter of 

government deriving its whole authority from 
the governed. Fairhope Single Tax Corpora
tion v. Melville, 193 Ala. 289, 69 So. 466, 470. 
See, also, Browne v. City of New York, 213 
App. Div. 206, 21'1 N. Y. S. 306, 311 ; Loring v. 
Young, 239 Mass. 349, 132 N. E. 65, 74. 

In a more general sense, any fundamental 
or important law or edict ; as the Novel Con
stitutions of Justinian ; the Constitutions of 
Clarendon. 

I n  American Law 

The written instrument agreed upon by the 
people of the Union or of a particular state, 
as the absolute rule of action and decision 
for all departments and officers of the. gov
ernment in respect to all the points covered · 
by it, which must control until it shall be 
changed by the authority which established 
it, and in opposition to which any act or or
dinance of any such department or officer is 
null and void. Cooley, Const. Lim. 3. 

CONSTITUT I ONA L. Consistent with the 
constitution ; authorized by the constitution ; 
not conflicting with any provision of the con
stitution or fundamental law of the state. 
Dependent upon a constitution,. or secured 
or regulated by a constitution ; as "constitu
tional monarchy," "constitutional rights." 

CONST ITUTI ONAL CONVENTI ON.  A duly 
constituted assembly of delegates or rep
resentatives of· the people of a state or na
tion for the purpose of framing, revising, or 
amending its constitution. 

CONST I TUTI ONAL LAW. (1) That branch 
of the public law of a state which treats of the 
organization and frame of government, the 
organs and powers of sovereignty, the distri
bution of political and governmental authori
ties and functions, the fundamental principles 
which are to regulate the relations of govern
ment and subject, and which prescribes gen
erally the plan and method according to 
which the public affairs of the state are to 
be administered. (2) That department of the 
science of law which treats of constitutions, 
their establishment, construction, and inter
pretation, and of the validity of legal enact
ments as tested by the criterion of conformi
ty to the fundamental law. (3) A constitu
tional law is one which is consonant to, and 
agrees with, the constitution ; one which is 
not in violation of any provision of the con-
stitution of the particular state. 

. 

CONST I TUT I ONAL L I B ERTY O R FREE
DOM • .  Such freedom as is enjoyed by the citi
zens of a country or state under the protec
tion of its constitution ; the aggregate of those 
personal, civil, and political rights of the in
dividual which are guarantied by the consti
tution and secured 'against invasion by the 
government or any of it� agencies. People v. 
Hurlbut, 24 Mich. 106, 9 Am. Rep. 103. 

CONSTITUTI ONAL O F F I CER. One whooe 
tenure and term of office are fixed and defin.-



CONSTITUTIONAL RIGHT 

ed by the constitution, as distinguished from 
the incumbents of offices created by the legis
lature. Foster v. Jones, 79 Va. 642, 52 Am. 
Rep. 637 ; People v. Scheu, 60 App. Div. 592, 
69 N. Y. S. 597 ; Franklin v. Westfall, 273 
Ill. 402, 112 N. E. 974, 975. 

CONST ITUTI ONAL R I GHT. A right guar
anteed to thp- citizens by the Constitution 
and so guaranteed as to prevent legislative 
interference therewith. Delaney v. Plunkett, 
146 Ga. 547, !)1 8. E. 561, 567, L. R. A. 1917D, 
926, Ann. Cas. 1917E, 685. 

CONST ITUTI O N ES. Laws promulgated, i. e .• 
enact('d, lly the Roman Emperor. They were 
of vll riOllS \dnds, namely, the following: (1) 
JlJdictn : (2 ) deorrtn .. (3) re.�cripta. called also 
"epi!Stolrr." �ometimes they were general, 
and int('ndpd to form a [lrecedent for other 
like casps : li t other t imes they were special, 
parti(·nln r. or individual, (personales.) and not 
intended to form a preepdpnt. The emperor 
had this powpr of irresponsihle pnactment by 
virtue of a ('ertn in lem regia. whereby he was 
made the fountain of justice and of mercy. 
Brown. 

Constitutiones tem pore posteriores potiores 
sunt his qure i ::,sas prrecesserunt. Dig. 1, 4, 4. 
I-,ater laws prevail over those which preceded 
them. 

CONST I TU T I O NS O F  CLARENDON. See 
Clarendon. 

CONSTITUTI ONS O F  'THE FOREST. See 
Charta de Foresta. 

C O NST ITUTO R. In the civil law. One who, 
by a simple agreement, becomes responsible 
for the payment of another's debt. lnst. 4, 6, 
9. 

CONST ITUTUM. In the civil law. An agree
ment to pay a subsisting debt which exists 
without any stipulation, whether of the prom
isor or another party. It differs from a stip
ulation in that it must be for an existing debt. 
Du Cange. 

A day appointed for any purpose. A form 
of appeal. Calvinus, Lex. 

Constitutum esse eam domu m un icuique nos
trum debere existimari, ubi qu isque sedes et 
tabu las haberet, suaru mque reru m constitution
em fecisset. It is settled that that is to be con
sidered the home of each one of us where he 
may have his habitation and account-books, 
and where he may have made an establish
ment of his business. Dig. 50, 16, 203. 

CONSTRAI NT. This term is held to be ex
actly equivalent with "restraint." Edmond
son v. Harris, 2 Tenn. Ch. 427. 

In Scotch law. Duress. 

CONSTRUCT. To build : erect ; put together ; 
make ready for, use. Morse v. West-Port, 110 
Mo. 502, 19 S. W. 831 ; Contas v. Bradford, 2()6 
Pa. 291,- 55 A. 989 ; Watson v. Greely, 69 CaL 

4:12 

App. 643, 232 P. 475, 479. To adjust and join 
materials, or parts of, so as to form a perma
nent whole. Kinney v. Ehrensperger, 16 Ala. 
App. 289, 77 So. 439, 440. To put together 
constituent parts of something in their proper 
place and order. State ex reI. St. Louis Goun
ty v. State Highway Commission, 315 Mo. 
707, 286 S. W. 1, 2. 

"Construct" is distinguishable from "maintain," 
which means to keep up, to keep from change, to 
preserve. State v. Olympia Light & Power Co., 91 
Wash. 519, 158 P. 85, 89. Under a broad interpreta
tion, however, "construct" may be synonymous 
with maintain, repair, or improve. Independent 
Highway Dist. No. 2 of Ada County v. Ada Coun
ty. 24 Idaho, 416, 134 P. 542, 545 ; Thomason v. 
Court of County Com'rs. 184 Ala. 28, 63 So. 87, 88. 

Constructio legis non facit injuriam. The con
struction of the law (a construction made by 
the law) works no injury. Co. Litt. 183 ; 
Broom, Max. 603. The law will make such 
a construction of an instrument as not to in
jure a varty. 

CONSTRUCT I ON.  The process, or the art, 
of determining the sense, real meaning, or 
proper explanation of obscure or ambiguous 
terms or proviSions in a statute, written in
strument, or oral agreement, or the applica
tion of such subject to the case in question, 
by reasoning in the light derived from extra
neous connected circumstances or laws or 
writings bearing upon the same or a connect
ed matter, or by seeking and applying the 
probable aim and purpose of the provision. 
Quoted with approval in Koy v. Schneider, 
110 Tex. 369, 221 S. W. 880, 884. 

As applied to statutes, constitutions, contracts, 
etc., the term necessarily presupposes doubt, ob
scurity, or ambiguity. Frye's Guardian v. Gamble 
Bros., 188 Ky. 283, 221 S. W. 870, 871 ; Gulf Paving 
Co. v. City of Atlanta, 149 Ga. 114, 99 S. E. 374 ; 
Pierce-Fordyce Oil Ass'n v. Warner Drilling Co. 
(Tex. Civ. App. ) 187 S. W. 516 ; Cohn-Hall-Marx 
Co. v. Vanosdall, 25 Ohio App. 360, 157 N. E. 908, 909. 

Drawing conclusions respecting subjects 
that lie beyond the direct expression of the 
term. Lieber, Leg. & Pol. Rerm. 20 ; Rob
erts v. Portland Water Dist., 124 Me. 63, 126 
A. 162, 163. 

This term is properly distinguished from inter
fJretation, although the two are often used synony
mously. In strictness, interpretation is  limited to 
exploring the written text, while construction goes 
beyond and may call in the aid of extrinsic consid
erations, as above indicated. 

The process of bringing together and cor
relating a number of independent entities, so 
as to form a definite entity. The Dredge A 
(D. C.) 217 F. 617, 631. 

The creation of something new, as distin
guished from the repair or improvement of 
something already existing. Carlson v. Kit
sap County, 124 Wash. 155, 213 P. 930, 931. 
The act of fitting an object for use or occupa
tion in the usual way, and for some distinct 
purpose. Paterson N. & R� R. Co. v. Oity of 
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Paterson, 81 N. J. Eq. 124, 86 A. 68, 69. See 
Construct. 

-Construction,  oourt of. A court of equity or 
of common law, as the case may be, is called 
the court of construction with regard to wills, 
as opposed to the court of probate, whose 
duty is to decide whether an instrument be a 
will at all .  NoW', the court of probate may 
decide that a given instrument is a will, and 
yet the court of construction may decide that 
it has no operation, by reason of perpetuities, 
illegality, uncertainty, etc. Wharton. 

-Equ itable construction. A construction of a 
law, rule, or remedy which has regard more 
to the equities of the · particular transaction 
or state of affairs involved than to the strict 
application of the rule or remedy ; that is, a 
liberal and extensive construction, as opposed 
to a literal and restrictive. Smiley v. Samp
son, 1 Neb. 91.  

By "equity of a statute" is intended the 
rule of construction which admits within the 
operation of a statute a class of cases which 
are neither named nor excluded, but which, 
from their analogy to those .that are named, 
are clearly and justly within the spirit and 
general meaning of the law ; such cases are 
said to be "within the equity of the statute." 

The modern doctrine is that to construe a 
statute liberally or according to its equity is 
nothing more than to give effect to it aecord
ing to the intention of the lawmaker as in
dicated by its terms and purposes. Read v. 
Dingess, 60 F. 21, 29, 8 C. C. A. 389. 

-Strict and liberal construction. Strict (or 
literal) construction is construction of a stat
ute or other instrument according to its letter, 
which recognizes nothing that is not express
ed, takes the language used in its exact and 
technical meaning, and admits no equitable 
considerations or implications. Paving Co. v. 
Watt, 51 La. Ann. 1345, 26 So. 70 ; Stanyan v. 
Peterborough, 69 N. H. 372, 46 A. 191 ; Bull
ington v. Lowe, 94 Okl. 234, 221 P. 502, 503 ; 
Warner v. King, 267 Ill. 82, 107 N. E. 837, 839. 

Liberal (or equitable) construction, on the 
other hand, expands the meaning of the stat
ute to meet cases which are clearly within the 
spirit or reason of the law, or within the evil 
which it was designed to remedy, provided 
such an interpretation is not inconsistent with 
the language used ; it resolves all reasonable 
doubts in favor of the applicability of the stat
ute to the particular case. Black, Interp. 
Laws, 282 ; I..awrence v. McCalmont, 2 How. 
449, 11 L. Ed. 326 ; In re Johnson's Estate, 98 
Cal. 531, 33 P. 460, 21 L. R. A. 380 ; Shorey v. 
Wyckoff, 1 Wash. T. 351 ; Causey v. Guilford 
County, 192 N. C. 298, 135 S. E. 40, 46. 

CO NSTRUCT IVE. That which is established 
by the mind of the law in its act of construing 
facts, conduct, circumstances, or instruments ; 
that which has not the character assigned to 
it in its own essential nature, but acquires 
such character in consequence of the way in 

OONSUETlJDIN.A.B.IUS 

which it Is regarded by a rule or policy of 
law ; hence, inferred, implied, made out by 
legal iJ.lterpretation ;-the word "legal" being 
sometimes used in lieu of "constructive." 
Middleton v. Parke, 3 App. D. C. 160. 

CONSTRUCT IVE ASSENT. An assent or 
consent imputed to a party from a construc
tion or interpretation of his conduct : as dis
tinguished from one which he actually ex
presses. 

CONSTRUCTI VE AUTHO R I TY. Authority 
inferred or assumed to ha \"E' Lt:eIl given be
cause of the grant of somp oth�r antecedent 
authority. Middleton v. Parke, 3 ·  App. D. C. 
160. 

CONSTRUCT IVE BREAI< I N G  I NTO A 
H OUSE. A brealdng made ont hy construc
tion of law. As where a hur?lar gains an 
entry into a house hy threats, fraud, or con
spiracy. 2 Russ. Crimes, 9, 10. 

CONSTRUCT IVE C R I M E. Where, by a 
strained construction of a penal statute, it is 
made to include an act not otherwise pun
ishable, it is said to be a "constructive crime," 
that is, one built up by the court with the aid 
of inference and implication. Ex parte Mc
Nulty, 77 Cal. 164, 19 P. 237, 11 Am. St. Rep. 
257. 

CONSTRUCT IVE TAI< I N G. A phrase used iu . 
the law to characterize an act not amounting 
to an actual appropriation of chattels, but 
which shows an intention to convert them 
to his use ; as if a person intrusted with the 
possession of goods deals with them contrary 
to the orders of the owner. 

CONSTRUCTIVE W I LLFULNESS. Inteu
tional disregard of a known duty necessary 
to the safety of a person, and an entire ab
sence of care for the life, the person, or the 
property of others, such as exhibits a con
scious indifference to consequences. Collins 
v. Missouri-Illinois R. Co., 233 Ill. App. 545, 
551 ; Bremer v. Lake Erie & W. R. Co., 318 
Ill. 11, 148 N. E. 862, 866, 41 A. L. R. 1345. 

As to constructive "Breaking," "Contempt," 
"Contracts," "Conversion," ·"Delivery," "Evic
tion," "Fraud," "Lare-eny," "Malice," "No
tice," "Possession," "Seisin," "Service of 
Process," "Total Loss," "Treason," and 
"Trusts," see those titles. 

CONSTRUE. To put together ; to arrange or 
marshal the words of an instrument. To as
certain the meaning of language by a process 
of arrangemept and inference. See Construc
tion. 

CONSTU PRATE. To ravish, debauch, vio
late, rape. See Harper v. Delp, 3 Ind. 230 ; 
Koenig v. Nott, 2 Hilt. (N. Y.) 329. 

CONSU ETl:I D I NARI US. In ecclesiastical 
law. A ritual or book, containing the rites 
and forms of divine offices or the customs of 
abbeys and monasteries. 
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CONSUET U D I NARY LAW. Customary law. CONSUETUDO M ERCATO RUM. Lat. The 
I,aw derived by oral tradition from a remote custom of merchants, the same with leaJ mer-
antiquity. Bell. catoria. 

CONSUETU D I N ES. In old English law. Consuetudo neque injuriA oriri neque tolli po
Customs. Thus, consuetudines et assisa 10'1'- test. LoiIt, 340. Custom can neither arise 
8stre, the customs and assise of the forest. from nor be taken away by injury. 

CONSUETU D I N ES FEUDO RUM.  (Lat. feud- Consuetudo non trahitur  in consequentiam. 3 
al customs.) A compilation of the law of Keb. 499. Custom is not drawn into conse
feuds or fiefs in Lombardy, made A. D. 1170. quence. 4 Jur. (N. S.) Ex. 139. 
It is of great authority. 

Consuetudo prmscripta et legitima vincit legem.  
A prescriptive and lawful custom overcomes 
the law. Co. Litt. 113 ; 4 Coke, 21. 

CONSUETU D I N I BUS ET SERV I C I I S. In old 
English law. A writ of right close, which lay 
against a tenant who deforced his lord of the 
rent or service due to him. Reg. Orig. 159 ; 
Fitzh. Nat. Brev. 151. 

Consuetudo regni Anglim est lex Anglim. Jenk. 
Cent. 119. The custom of the kingdom of Eng

CONSU ETUDO. Lat. A custom ; an estab- land is the law of England. See 2 Bl. Comm. 
lished usage or practice. Co. Litt. 58. TollS ; 422. 

duties ; taxes. Id. 58b. 

C O NSUETUDO ANGLI CANA. The custom 
of England : the. ancient common law, as dis
tinguished from leiC, the Roman or civil law. 

Consuetudo contra rationem introducta potius 
usurpatio quam consuetudo appellari debet. A 
custom introduced against reason ought rath
er to be called a "usurpation" than a "cus
tom.�' Co. Litt. 113. 

Consuetudo semel reprobata non potest amplius 
induci. A custom once disallowed cannot be 
again brought forward, [or relied on.] Dav. 33. 

Consuetudo tollit com mu nem legem. Co. Litt. 
33b. Custom takes away the common law. 

Consuetudo vincit com m u nem leg,em. Custom 
overrules common law. 1 Rop. H. & W. 351 ; 
Co. Litt. 33b. 

CONSUETUDO C U R I IE. The custom or Consuetudo volentes ducit, lex nolentes t rahit. 
practice of a court. Hardr. 141. Custom leads the willing, law compels [drags] 

the unwilling. Jenk. Cent. 274. 
Consuetudo debet esse certa; nam inoerta pro 
n ullA habetur. Dav. 33. A custom should be CONSUL. 
certain ; for an uncertain custom is consid
ered null. 

Consuetudo est altera lex. Custom is another 
law. 4 Coke, 21. 

Consuetudo est optimus Interpres legu m. 2 
lnst. 18. Custom is the best expounder of the 
laws. 

C onsuetudo et com m unis assuetudo vincit legem 
non scriptam,  s i  sit specialis ; et interpretatur 
legem scriptam, si lex s it  generalis. Jenk. Cent. 
273. Custom and common usage overcomes 
the unwritten law, if it be special ;  and in
terprets the writte'n law, if the law be general. 

Consuetudo ex certa causa rationabili usitata 
p rivat com m u nem legem. A custom� grounded 
on a certain and reasonable cause, supersedes 
the common law. Litt. § 169 ; Co. Litt. 113 ; 
Broom, Max. 919. 

Consuetudo, licet sit m agnm auctoritatis, n u'n
·qu am tam en, prmjudicat manifestm veritati. A 
custom, though it be of great authority, 
should never prejudice manifest truth. 4 
Coke, 18: 

Consuetudo loci observanda est. Litt . . § 169. 
The custom of a place Is to be 9b�erved. 

Consuetudo manerii et loci observanda est. 6 
Coke, 67. A custom of a manor and place· is 
to be observed. 

I n  Roman Law 

During the l'epublic, the name "consul" was 
given to the chief executive magistrate, two 
of whom were chosen annually. The office 
was continued under the empire, but its pow
ers and prerogatives were greatly reduced. 
The name is supposed to have been derived 
from consu,lo, to consult, because these offi
cers consulted with the senate on administra
tive measures. 

I n  Old English Law 

An ancient title of an earl. 

I n  I nternational Law 

An officer of a commercial character, ap
pointed by the different states to watch over 
the mercantile interests of the appointing 
state and of its subjects in foreign countries. 
There are usually a number of consuls in 
every maritime country, and they are usual
ly subject to a chief consul, who is called a 
"conSUl general." Schunior v. Russell, 83 
Tex. 83, 18 S. W. 484 ; Seidel v. Peschkaw, 27 
N. J. Law, 427 ; Sartori v. Hamilton, 13 N. J. 
Law, 107 ; The Anne, 3 Wheat. 445, 4 L. Ed. 
428. 

The word "consul" has two. meanings : (1, 
It denotes an officer of a particular grade in 
the con�ular serv:ice .; (2) it has a broader gen
eric sense, embracing all consular officers. 
Dainese v. U. S., 15 Ct. Cl 64. 
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The official designations employed through
out this title shall be deemed to have the fol
lowing meanings, respectively : FVr8t. - "Con
sul general," "consul," and "commercial 
agent" shall be deemed to denote full, prin
cipal, and permanent consular officers, as dis
tinguished from subordinates and sllbsti.tutes. 
Seoond. "Deputy-consul" and "consular 
agent" shall be deemed to denote consular 
9fficers subordinate to such principals, exer-
cising the powers and performing the duties 
within the limits of their consulates or com
mercial agencies respectively, the former at 
the same ports or places and the latter at 
ports or places different from those at which 
such ' principals are located respectively. 
Third. "Vice-consuls" and "vice-commercial 
agents" shall be deemed to denote consular 
officers who shall be substituted, temporarily, 
to fill the places of consuls general, consuls, 
or commercial agents, when they shall be tem
porarily absent or relieved from duty. 
Fou.rth. "Consular officer" shall be deemed to 
include consuls general, consuls, commercial 
agents, deputy-consuls, vice-consuls, vice-com
mercial agents, and consular agents, and none 
others. Fifth. "Diplomatic officer" shall be 
deemed to include ambassadors, envoys ex
traordinary, ministers plenipotentiary, minis
ters resident, commissi�ners, charges d'af
faires, agents, and secretaries of legation, and 
none others. Rev. St. U. S. § 1674 (22 USCA 
§§ 40, 51). 

CONSULAR C O'U R,TS. Courts held by the 
consuls of one country, within the territory 
of another, under authority given by treaty, 
for the settlement of civil cases. In some in
stances they have also a criminal jurisdiction, 
but in this respect are subject to review by 
the courts of ' the home government. See Rev. 
St. U. S. § 4083 (22 USCA § 141.) 

. 

CO'NSULTA ECCLESIA. In ecclesiastical 
law. A church full or provided for. Cowell. 

CONSULTARY RE,SPO'NSE. The opinion of 
a court of law on a special case. 

CONSULTATI ON. A writ whereby a cause 
which has been , wrongfully removed by pro
hibition out of an ecclesiastical court to a 
temporal court is returned to the ecclesias
tical court. Phillim. Ecc. Law, 1439. 

A conference between the counsel engaged 
in a cas�, to discuss its questions or arrange 
the method of conducting it. 

I n French Law 

The opinion of counsel upon a point of law 
submitted to them. 

CO'NSULTO'. Lat. In the civil law. Design
edly ; intentionally. Dig. 28, 41. 

CONSUMMATE, adj. Completed ; as distin
guished from initiate, or that which is mere
ly begun. The husband of a woman seised of 
an estate of inheritance becomes, by the hirth 
of a child, tenant by the curtesy initiate, and 
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may do many acts to charge the lands, but 
his estate is not consu'fYI41W,te till the death 
of the wife. 2 Bl. Comm. 126, 128 ; Co. Litt. 
30a. 

CO'NSUMMATE, 'P. To finish by completing 
what was intended ; bring or carry to utmost 
point or degree ; carry or bring to completion ; 
finish ; perfect ; achieve. American Mercan
tile Corporation V. Spielberg (C. C. A.) 262 F. 
492, 496 ; Purcell V. Firth, 175 Cal. 746, 167 
P. 379, 380 ; Connor V. Riggins, 21 Cal. App. 
756, 132 P. 849, 850 ; Oregon Home Builders 
V. Montgomery Inv. 00., 94 Or. 349, 184 P. 
487, 493 ; Oregon Home Builders v. Mont
gomery Inv. Oo., 94 Or. 349, 184 P. 487, 492. 

CO'NSUM MAT'I O',N'. The completion of a 
thing ; the completion of a mar.riage between 
two affianced persons by cohabitation. Shar
on V. Sharon, 79 Cal. 633, 22 P. 26. 

CONTAG I OUS ABO'RT I O' N. A disease of 
cows generally contracted through the diges
tive tract from infected food which causes 
premature birth of calves. Gesme V. Potter. 
118 Or. 621, 247 P. 765, 766. 

CO'N TA G I OUS D ISEA.SE. One capable of be
ing transmitted by mediate or immediate con
tact. See Grayson V. Lynch, 163 U. S. 468, 
16 S. Ct. 1064, 41 L. Ed. 230 ; Stryker v. Crane. 
33 Neb. 690, 50 N. W. 1132 ; Pierce V. Dilling
ham, 203 Ill. 148, 67 N. E. 846, 62 L. R. A. , 
888 ; Davis v. Rodman, 147 Ark. 385, 227 S. 
W. 612, 613, 13 A. L. R. 1459 ; Ex parte Liang 
Buck Chew (D. C.) 296 F. 183. See Infection. 

CONTANGO'. A double bargain, consisting 
of a sale for cash of stock previously bought 
which the broker does not wish to carry, 
and a repurchase for the rc.:settlement tw

'
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weeks ahead of the same stock at the same 
price as at the sale plus interest accrued up 
to the date of that settlement. The rate of 
interest is called a ''contango'' and contango
days are the two days during the settlement 
when these arrangements are in effect. 

CONTEI(. L.Fr. A contest, dispute, disturb
ance, opposition. Britt. C. 42 ; Kelham. Oon
teakour8; brawlers ; disturbers of the peace. 
Britt. c. 29. 

CO'NTEMN ER. One who has committed con
tempt of court. Wyatt V. People, 17 ' Colo. 
252, 28 P. 961. 

CO''N:TEMPLATI O'N. The act of the mind 
in considering with attention. Continued at
tention of the mind to a particular subject. 
Consideration of an act or series of acts with 
the intention of doing or adopting them. The 
consideration of an event or state of facts 
with the expectation that it will transpi,re. 

CON,TEMP LATI O'N, O" F  BAN I(RUPTCY. 
Contemplation of the breaking up of one's 
business or an inability to continue it ; knowl
edge of, and action with reference to, a con
dition of bankruptcy or ascertained insolven-
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cy, coupled with an intention to commit what 
the law declares to be an "act of bankruptcy," 
or to make provision against the consequences 
of insolvency, or to defeat the general dis
tribution of assets which would take place 
under a proceeding in bankruptcy. Jones -y. 
Howland, 8 Mete. (Mass.) 384, 41 Am. Dec. 
525 ; Paulding v. Steel Co., 94 N. Y. 339 ; 
In re Duff (D. C.) 4 F. 519 ; Morgan v. Brund
rett, 5 Barn. & Ald. 289 : Winsor v. Kendall, 
30 Fed. Cas. 322 ; Buckingham v. McLean, 
13 How. 167, 14 L. Ed. 90 ; In re Carmichael 
(D. C.) 96 F. 594. 

CONTEM PLAT I O N  O F  DEATH.  The appre
hension or expectation of approaching disso
lution ; not that general expectation which 
every mortal entertains, but the apprehension 
which arises from some presently existing 
sickness or physical condition or f·rom some 
Impending danger. As applied to transfers 
of property, the phrase "in contemplation of 
death" is practically equivalent to "causa 
mortis." In re Cornell's Estate, 66 App. Div. 
162, 73 N. Y. S. 32 ; People v. Porter, 287 
Ill. 401, 123 N. E. 59, 60, 7 A. L. R. 1041 ; In 
re Bottomley's Estate, 92 N. J. Eq. 202, 111 A. 
605, 606 ;  Spreckels v. State, 30 Cal. App. 363, 
158 P. 549, 551 ; Rengstorff v. McLaughlin (D. 

C.) 21 F.(2d) 177, 178 : People v. Forman, 322 
Ill. 223, 153 N. E. 376, H77 ; In re Kueter's 
Estate, 45 S. D. 341, 187 N. W. 625, 627, 21 
A. L. R. 1330 ; People v. Carpenter, 264 Ill. 
400, 106 N. E. 302, 304. Contra: Conway's 
Estate v. State, 72 Ind. App. 303, 120 N. E. 
717, 720 ; In re Reynolds' Estate, 169 Cal. 600, 
147 P. 268, 269. 

CONTEMPLAT I ON O F I NSO LVENCY. 
Knowledge of, and action with reference to, 
an existing or contemplated state of insol
vency, with a design to make provision against 
its results or to defeat the operation of the in
solvency laws. Robinson v. Bank, 21 N. Y. 
411 ; Paulding v. Steel Co., 94 N. Y. 338 ; 
Heroy v. Kerr, 21 How. Prac. 420 ; Anstedt v. 
Bentley, 61 Wis. 629, 21 N. ,V. 807 ; Browne 
v. Stronach (D. C.) 7 F.(2d) 685, 688 ; Flock
hart Foundry Co. v. Cox Automatic Pipe 
Bending 00., 95 N. J. Eq. 382, 123 A. 151, 152. 

CONTEM PORANEA EXPOS I T I O. Lat. 
Contemporaneous exposition, or construction ; 
a construction drawn from the time when, 
and the circumstances under which, the sub
j ect-matter to be construed, as a statute or 
custom, originated. 

Contemporanea exp·ositio est o ptima et fortis
sima in lege. Contemporaneous exposition is 
the best and strongest in the law. 2 Inst. 11. 
A statute is best explained by following the 
construction put upon it by judges who lived 
at the time it was made, or soon after. 10 
Coke, 70 ; Broom, Max. 682. 

CON'T EM PT. Contumacy ; a willful disre:
gard of the authority of a court of justice or 
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legislative body or disobedience to its law
ful orders. 

Contempt of court is committed by a per
son who does any act in willful contraven
tion of its authority or dignity, or tending to 
impede or frustrate the administration of jus
tice, or by one who, being under the court's 
authority 'as a party to a proceeding therein, 
willfully disobeys its lawful orders or fails to 
comply with an undertaking which he has 
given. Welch v. Barber, 52 Conn. 147, 52 
Am. Rep. 567 ; Lyon v. Lyon, 21 Conn. 198 : 
Kissel v. Lewis, 27 Ind. App. 302, 61 N. E. 
209 ; Yates v. Lansing, 9 Johns. (N. Y.) 395, 
6 Am. Dec. 290 ; Stuart v. People, 4 Ill. 395 ; 
Gandy v. State, 13 Neb. 445, 14 N. W. 143 ; 
In re Grunow, �4 N. J. Law, 235, 85 A. lOll, 
1012 ; In re Nunns, 104 Misc. 350, 172 N. Y. S.  
167, 169, 37 N. Y. Cr. R. 82 ; In re Merrill, 88 
N. J. Eq. 261, 102 A. 400, 402 ; Toledo News
paper Co. v. U. S., 247 U. S. 402, 38 S. Ct. 560, 
563, 62 L. Ed. 1186 ; State v. Sefrit, 84 Wash. 
345, 146 P. 864, 865 ;  Emery v. State, 29 Ok!. 
Cr. 29, 232 P. 128, 129 ; Hallinan v. Superior 
Court in and for Kings County, 74 Cal. App. 
420, 240 P. 788, 79.0; Snow v. Hawkes, 183 
N. C. 365, 111 S. E. 62'1, 622, 23 A. L. R. 183. 

Classification 

Con tempts are of two kinds, direct and 
constructive. Direct contempts are those 
committed in the immediate view and pres
ence of the court (such as insulting language 
or acts of violence) or so near the presence of 
the court as to obstruct or interrupt the due 
and orderly course of proceedings. These are 
punishable summarily. They are also called 
"criminal" contempts, but that term is better 
used in contrast with "civil" con tempts. See 
infra. Ex parte Wright, 65 Ind. 508 ; State 
v. McClaugherty, 33 W. Va. 250, 10 S. E. 407 ; 
State v. Shepherd, 177 Mo. 205, 76 S. W. 79, 
99 Am. St. Rep. 624 ; Indianapolis Water Co. 
v. American Strawboard Co. (C. C.) 75 F. 
975 ; In re Dill, 32 Kan. 668, 5 P. 39, 49 Am. 
Rep. 505 ; Androscoggin & Kennebec R. Co. v. 
Androscoggin R. Co., 49 Me. 392 ; State v. Dis
trict Court, Second Judicial District in and 
for Silver Bow County, 76 Mont. 495, 248 P. 
213, 215 ; State v. Martin, 125 Old. 51, 256 
P. 667, 674 ; Snow Y. Hawkes, 183 N. C. 
365, 111 S. E. 621, 622, 23 A. L. R. 183 ; In 
re Jenkinson, 93 N. J. Eq. 545, 118 A. 240 ; 
Melton v. Commonwealth, 160 Ky. 642, 170 S. 
W. 37, 39, L. R. A. 1915B, 689. 

Constructive (or indirect) contempts are 
those which arise from matters not occurring 
in or near the presence of the court, but which 
tend to obstruct or defeat the administration 
of justice, and the term is chiefly used with 
reference to the failure or refusal of a party 
to obey a lawful order, injunction, or decree 
of the court laying upon him a duty of action 
_or fo�bearance. Androscoggin & K. R. Co. v. 
Androscoggin R. Co., 49 Me. 392 ; Cooper v. 
People, 13 Colo. 337, 22 P. 790, 6 L. R. A. 430 ; 
Stuart v. People; 4 Ill. 395 ; McMakin v. Me-
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Makin, 68 MO'. App. 57 ; Ex parte Biggers, 85 
Fla. 322, 95 So. 763, 768 ; In re Merrill, 88 
N. J. Eq. 261, 102 A. 400, 400 ; Snow v. 
Hawkes, 183 N. C. 365, 111 S. E. 621, 622, 23 
A. L. R. 183 ; Ex parte Mettler, 50 Mont. 291J, 
146 P. 747, 748 ; stuart v. Reynolds (0. C. 
A.) 204 F. 709, 714 ; . Lapique v. Superior Court 
of Los Angeles County, 68 Gal. App. 407, 229 
P. 1010, 1011 ; State v. Kayser, 25 N. M. 245, 
181 P. 278, 280 ; State v. Hazeltine, 82 Wash. 
81, 143 P. 436, 438. 

Constructive contempts were formerly 
called "consequential," and this term is still 
in occasional use. 

C'Ontempts are als'O classed as civil or crim
inal. The former are those quasi contempts 
which consists in the failure to do s'Omething 
which the party is 'Ordered by the c'Ourt t'O do 
for the benefit or advantage of another party 
to the proceeding before the court, while crim
inal contempts are acts done in disrespect of 
the court or its process or which 'Obstruct the 
administration 'Of justice 'Or tend to bring the 
court into disrespect. A civil contempt is n'Ot 
an offense against the dignity of the court, 
but against the party in wh'Ose behalf the 
mandate of the court was issued, and a fine is 
imposed f'Or his indemnity. But criminal con
tempts are offenses or injuries 'Offered to the 
c'Ourt, and a fine 'Or imprisonment iSi imposed 
upon the contemn'Or f'Or the purpose of pun
ishment. Wyatt v. People, 17 Colo. 252, 28 
P. 961 ; People v. McKane, 28 N. Y. S. 981, 
78 Hun, 154 ; Schreiber v. Mfg. Co., 45 N. 
Y. S. 442, 18 App. Div. 158 ; Eaton Rapids v. 
H'Orner, 126 Mich. 52, 85 N. W. 264 ; State v. 

Shepherd, 177 Mo. 205, 76 S. W. 79, 99 Arn. 
St. Rep. 624 ; Electro-Bleaching Gas Co. v. 
Paradon Engineering Co. (D. C.) 15 F.(2d) 854, 
855 ; Blanton v. State, 31 Oklo Or. 419, 239 P. 
698, 700 ; In re Magen (U. S. D. C.) 18 F.(2d) 
288, 290 ; Smith V. Clothier, 113 Kan. 47, 213 
P. 1071, 1073 ; In re Morse, 98 Vt. 85, 126 A. 
550, 551, 36 A. L. R. 527 ; Ex parte Earman, 
85 Fla. 297, 95 So. 755, 760, 31 A. L. R. 1226 ; 
Blanchard V. Bryan, 83 Oklo 33, 200 P. 444, 
449 ; People V. Elbert, 287 Ill. 458, 122 N. E. 
816, 818 ; Sta,te V. Magee Pub. C'O., 29 N. M. 
455, 224 P. 1028, 1029, 38 A. L. R. 142 ; Mitch
ell V. Commonwealth, 206 Ky. 634, 268 S. W. 
313 ; Coons v. State, 191 Ind. 580, 134 N. E. 
194, 198, 20 A. L. R. 900 ; Haines V. District 
Court of Polk County, 199 Iowa, 476, 202 N. 
W. 268, 270 ; Staley v. S'Outh Jersey Realty 
Co., 83 N. J. Eq. 300, 90 A. 1042 , 1043, L. R. 
A. 1917B, 113, Ann. Cas. 1916E·, 955. 

CONTEMPT O F  CONGRESS, LEG I SLA. 
TURE, or PARLIAM ENT. Whatever ob
structs or tends to obstruct the due course 
of proceeding of e-ither house, or grossly re
flects 'On the character of a member of either 
house, or imputes to him what it W'Ould be 
a libel t'O impute to an 'Ordinary pers'On, is 
a contempt of the house, and thereby a breach 
'Of privilege. Sweet. 

BL.LA w DIeT. (3D E'D.)-m 

OONTE!rl'S AND NOT CONTENT'S 

CONTEMPT I B I LI TER. Lat. C'Ontemptu'Ous
ly. 

I n Old English Law 

Contempt, contempts. Fleta, lib. 2, c. 60, 
§ 35. 

CO'NTEN EM ENTUM. See Wainagium ; Con
tentment. 

CONTENTI O US. Contested ; adversary ; lit
igated between adverse or contending parties ; 
a judicial pr'Oceeding not merely em pGJrte in 
its character, but comprising attack and de
fense as between opposing parties, is so called. 
The litigious proceedings in ecclesiastical 
c'Ourts are s'Ometimes said to belong to' its 
"contenti'Ous" jurisdi:ction, in contradistinc
tion to what is called its "voluntary" juris
diction, which is exercised in the granting of 
licenses, probates of wills, dispensations, fac
ulties, etc. 

CONTENT I OUS J U R I SD I CT I ON.  In English 
ecclesiastical law. That branch of the juris
diction of the ecclesiastical courts which is. 
exercised upon adversary or contentious pr'O
ceedings. 

CQNTENTI O US POSSESSION.  In stating 
the rule that the possession of land neces
sary t'O give rise to a title by prescription 
must be a "contentious" 'One, it is meant that 
it must be based 'On opposition to the title of 
the rival claimant (not in recogniti'On thereof 
'Or sub'Ordination thereto) and that the op
position must be based 'On good grounds, or 
such as might be made the subject of Utiga
tion. Railr'Oad 00. v. McFarlan, 43 N. J.  
Law, 621. 

• 
CONTENTMEN� CONTENEM EN� A 
man's countenance or credit, which he has to
gether with, and by reas'On of, his freehold ; 
or that which is necessary for the support 
and maintenance 'Of men, agreeably to· their 
several qualities or states 'Of life. Wharton ; 
Cowell. 

Comfort ; consolation ; ease ; enjoyment ; 
happiness ; pleasure ; satisfa.ction. National 
Surety Co. v. Jarrett, 9-5 W. Va. 420, 121 S. 
E. 291, 295. 

CONTENTS. The contents of a promissory 
note or other c'Ommercial instrument 'Or chose 
in action means the specific sum named there
in and payable by the terms of the instrument. 
Trading CO'. v. Morrison, 178 U. S. 262, 20 S. 
Ct. 869, 44 L. Ed. 1061 ; Sere v. Pitot, 6 
Cranch, 335, 3 L. Ed. 240 ; Sim'Ons v. Paper 
Co. (C. C.) 33 F. 195 ; Barney v. Bank, 2 Fed. 
C�s. 894 ; Corbin V. Black Hawk County, 105 
U. S. 659, 26 L. Ed. 1136. 

CONTENTS AND NOT CO NTENTS. In par
liamentary law. The "contents" are those 
who, in the house of lords, express assent to 
a bill ; the "not" or "non contents" dis5'.ent. 
May, ParI. Law, cc. 12, 357. 



OONTENTS UNKNOWN 

"CONTENTS U N I<NOWN." Words some
times annexed to a bill of lading of goods 
in cases. Their meaning is that the master 
only means to acknowledge the shipmeJilt, in 
good order, of the cases, as to their external 
condition. Clark v. Barnwell, 12 How. 273, 
13 L. Ed. 985 ;  Miller v. Railroad Co., 9() N. 
Y. 433, 43 Am. Rep. 179 ; The Columbo, 6 Fed. 
Cas. 178. 

CONTER M I NOUS. Adjacent ; adjoining ; 
having a common boundary ; coterminous. 

CONTEST, v. To make defense to an adverse 
claim in a court of law ; to oppose, resist, or 
dispute the case made by a plaintiff. Pratt 
v. Breckinridge, 112 Ky. 1, 65 S. W. 136 ; 
Parks v. State, 100 Ala. 634, 13 So. 756. 

CONTESTAT I O  L I T I S. 

I n  Roman Law 

Contestation of suit ; the framing an issue ; 
j oinder in issue. The formal act of both the 
parties with which the proceedings in jure 
were closed when they led to a judicial in
vestigation, and by which the neighbors whom 
the parties brought with them were called to 
testify. Mackeld. Rom. Law, § 219. 
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Ann. 435 ; ArkeU v. Insurance Co., 69 N. Y. 
191, 25 Am. Rep. 168 ; Morris v. G1bsOll, 35 
Ga. App. 689, 134 S. E. 796 ; Smith v. Blairs
burg Independent School Dist., 179 Iowa, 500, 
159 N. W. 1027, 1028 ; Wilson v. Greenville 
County, 110 S. C. 321, 96 S. E. 301 ; Amsbal';r 
v. City of Twin Falls, 34 Idaho, 313, 200 p, 
723, 724 ; Wilkerson v. Harrington, 115 Miss. 
637, 76 So. 563, 564 ; ParsonS! v. Dils, 172 Ky. 
774, 189 S. W. 1158, 1159, Ann. Cas. 191811:, 
796 ; Cabler v. Alexander, 111 Or. 257, 224 
P. 1076, 1077 ; State v. Masters, 207 Ala. 324, 
93 So. 14, 15 ;  International & G. N. It. Co. 
v. Boles (Tex. Civ. App.) 161 S. W. 914. 

CONT IGUOUS AND COMPACT. In respect 
of school district, territory so closely unitecl 
and so nearly adjacent to the school building 
that all the children residing in the district. 
their ages considered, may conveniently travel 
from their homes to the school building an(1 
return in a reasona'ble time and with a 1'('11-
sonable degree of comfort. Poople v. Simp
son, 308 Ill. 418, 139 N. E. 890, 893 ; People 
v. Dodds, 310 Ill. 607, 142 N. ID. 241, 242. 

CONT I N ENCIA. In Spanish law. Continen
cy or unity of the proceedings in a cause. 
White, New Recop. b. 3, tit. 6, c. 1. 

I n  Old English Law 
CONT I N ENS. In the Roman law. Continu-

Coming to an issue ; the issue so produced. ing ; holding together. Adjoining buildings 
Crabb, Eng. Law, 216. were said to be continentia. 

contestatio litis eget terminos contradiotarios. 
An iSSlUe requires terms of cO'ntradiction. 
.Jenk. Cent. 117. To constitute an issue, there 
must be an affirmative on one side and a nega
tive on the other. 

CONTEST.,AT I O N  OF S U I T. In an ecclesias
tical cause, that stage of the suit which is 
reached when the defendant has answered 
the libel by giving in an allegation. 

CONTESTED ELECT I O N. This phrase has 
no technical or legally defined meaning. An 
election may be said to' be contested when
ever an objection is formally urged against 
it which, if found to be true in fact, would 
invalidate it. This is true both as to objec
tions founded upon some constitutional pro
vision and to such as are based. on statutes. 
Robertson v. State, 109 Ind. 116, 10 N. E. 
600. 

CONTEXT. The context of a particular sen
tence or clause in a statute, . contract, will, 
etc., coinprises those parts of the text which 
immediately precede and follow it. The con
text may sometimes be scrutinized, to aid in 
the interpretation of an obscure passage. 

CONT I GUOU S. In close proximity ; neigh
boring ; adjoining ; in actual close contact. 
Touching ; . bounded or traversed by. The 
term is not s�onymous with "vici�al." Plas
ter 00. v. Campbell, 89 Va. 396, 16 S. E. 274 ; 
Bank v. HopJdns, 47 Kan. 580, 28 P. 6()6, 27 
Am. St. Rep. 300 ;

· Raxedale v. Seip. 32 La. 

CONT I N ENTAL. Pertaining or relating to a 
continent ; characteristic of a continent ; as 
broad in scope or purpose as a continent. 
Continental Ins. Co. v. Continental F'ire Ass'n 
(0. C.) 96 F. 848. 

CONT I N ENTAL CONGRESS. The first na
tional legislative assembly in the United 
States, which met in 1774, in pursuance of 
a recommendation made by Massachusetts 
and adopted by the other colonies. In this 
congress aU the colonies were represented ex

cept Georgia. The delegates were in some 
cases chosen by the legislative assemblies in 
the states ; in others by the people directly. 
The powers of the congress were undefined, 
but it proceeded to take measures and pass 
resolutions which concerned the general wel
fare 'and had regard to the inauguration and 
prosecution of the war for independence. 
Blaok, Const. Law (3d Ed.) 40 ; 1 Stor�', 
Const. §§ 198-217. 

CONT I N ENTAL CURRENCY. Paper money 
issued under the authority of the continental 
congress. Wharton v. Morris, 1 Dall. 125, 1 
L. Ed. 65. 

CONT I N ENTIA. In old English practice. 
Continuance or connection. Applied to the 
proceedings in a cause. Bract. fol. 362b. 

CONT I NG ENCY. An event that may or may 
' not · happen, a 'doubtful or uncertain future 
event. The quality of being contingent. 

A fortuitous event, which comes without , 
BL.LAW DlcT.(3n ED.) 
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design, foresight, or expectation. A contln. 
gent expense must be deemed to be an expense · 
depending upon some future uncertain -event. 
People v. Yonkers, 39 Barb. (N. Y.) 272. 

CONT I NGENCY OF A PROCESS. In Scotch 
law. Where two or more processes are so 
connected that the circumstances of the one 
are likely to throw light on the others, the 
process first enrolled is considered as the lead
ing process, and those subsequently brought 
into court, if not brought in the same division, 
may be remitted to it, ob contingentiam, on 
account of their nearness or proximity in 
character to it. The effect of remitting proc
esses in this manner is merely to bring them 
before the same division of the court or same 
lord ordin..ary. In other respects they remain 
distinct. Bell. 

CONTI NG ENCY WITH DOU BLE ASPECT. 
A remainder is said to be "in a contingency 
with double aspect," when there is another 
remainder limited on the same estate, not in 
(lerogation of the first, but as a substitute for 
it in case it should fail. Fearne, Rem. 373. 

CONT I NG ENT. Possible, but not assured ; 
doubtful or uncertain, conditioned upon the 
occurrence of some future event which is it
self uncertain, or questionable. Verdier v. 
Roach, 96 Cal. 467, 31 P. 554. 

This term, when applied to a use, remain
der, devise, bequest, or other legal right or 
interest, implies that no present interest ex
ists, and that whether such interest or right 
ever will exist depends upon a future uncer
tain event. Jemison v. Blowers, 5 Barb. (N. 
Y.) 692. 

CONTI NGENT C LA I M. One which has not 
accrued and which is dependent on some fu
ture event that may never happen. Hospes 
v. Car Co., 48 Minn. 174, 50 N. W. 1117, 15 
L. R. A . .470, 31 Am. St. Rep. 637 ; Austin v. 
Saveland's Estate, 77 Wis. 108, 45 N. W. 955 ; 
Downer v. Topliff, 19 Vt. 399 ; Stichter v. 
Cox, 52 Neb. 532, 72 N. W. 848 ; Clark v. Win
ehell, 53 Vt. 408 ; Franklin v. Parks, 77 Oklo 
280, 188 P. 334, 335 ; McDaniel V. Putnam, 
100 Kan. 550, 164 P. 1167, 1169, L. R. A. 1917E" 
1100 ; In re Walter's Estate, 183 Wis. 540, 198 
X 'V. 375, 376 ; Halloran-Judge Trust CO. V. 
Heath, 70 Utah, 124, 258 P. 342, 349, 64 A. L. 
R. 368 ; Chicago Title & Trust CO. V. Corpora
tion of Fine Arts Bldg., 288 Ill. 142, 123 N. E. 
300, 305 ; In re Kleinschmidt's Estate, 167 
Wis. 450, 167 N. W. 827, 829 ; In re Emmet, 
87 Misc. 69, 15() N. Y. S. 260, 263 ; Hicks V. 
Wilbur, 38 R. I. 268, 94 A. 872, 874 ; Ootting 
v. Hooper, Lewis & Co., 220 Mass. 273, 107 N. 
J<-:'. 931. 

CONT I NG E NT ESTATE, I NTEREST o r  
R I GHT. A n  estate, interest or right which 
depends for its effect upon an event which 
lllay or may not happen ; as an estate limited 
to a person not in esse, or not yet born. 2 
Crabb, Real Prop. p. 4, . § 946 ; Haywood v. 

OONTINUANCE 

Shrev� · 44 N. 3� Law, 94 ;  Wadswolth v. 
Murray, 29 App. Div. 191, 51 N. Y. S. 1038 ; 
Thornton V. Zea, 22 Tex. · Civ. App� 509; 55 S. 
W. 798 ; Hopkins V. Hopkins, 1 Hun; 354 ; Fi
delity & Columbia Trust Co. v. Tiffany, 202 
Ky. 618, 260 S. W. 357, 359 ; Hackensack 
Trust CO. V. Tracy, 86 N. J. Eq. 301, 99 A. 846, 
849 ; Barton v.' Thaw, 246 Pa. 348, 92 A. 312, 
315, Ann. Cas. 1916D, 570 ; In re Thayer's 
Estate, 99 Vt. 204, 130 A. 683, 684 ; Wirtz v. 
Nestos, 51 N. D. 603, 200 N. W. 524, 530 ;' · Pol
lack v. Meyer Bros. Drug Co. (0. C. A.) 233 F. 
861, 868 ; Avery V .  Curtiss, 108 Ok!. 154, 235 
P. 195, 197. 

. 

CONT I NGENT I NTEREST I N  PERSONAL 
PROPERTY. It may be defined as a future 
interest not transmissible to the rep,resenta
tives of the party entitled thereto, in case 
he dies before it vests in possession. Thus, if 
a testator leaves the income of a fund to his 
wife for life, and the capital ()f the fund 
to be distributed among such of his children 
as shall be living at her death, the interest 
of each child during the widow's life-time is 
oontingent, and in case of his death is hot 
transmissible to his representatives. 

·
Mozley 

& Whitley. 

CONT I NGENT L I A B I L I TY. One which is 
not now fixed and absolute, but which will be
come so in case of the occurrence of some fu
ture and uncertain event. Downer v. Curtis, 
25 Vt. 650 ; Bank v. Hingham Mfg. 00., 127 
Mass. 563 ; Haywood v. Shreve, 44 N. J. Law, 
94 ; Steele V. Graves, 68 Ala. 21 ; Franklin v. 
Parks, 77 Ok!. 280, 188 P. 334, 335 ; American 
Cereal CO. V. London Guarantee & Accident 
Co. (C. O. A.) 211 F. 96, 97. 

As to contingent "Damages," "F'ee," "Lega
cy," "Limitation," "Remainder," Trust," and 
Use," see those titles. 

CONT I N UA L  CLA I M. In old English law. A 
formal claim made by a party entitled to. enter 
upon any lands or tenements, but deterred 
from such entry by menaces, or bodily fear, 
for the purpose of preserving or keeping alive 
his right. It was called "continual," because 
it was required to be repeated once in the 
space of every year and day. It had to be 
made as near to the land as the party could 
approach with safety, and, when made in due 
form, had the same effect with, and in all' re
spects amounted to, a legal entry. Litt. §§ 
419--423 ; Co. Litt. 250a ; 3 Bl. Comm. 175. 

CONTI N UANCE. The adjournnient or post
ponement of an action pending in a court, to 
a subsequent day of the same or another term. 
Com. V. Maloney, 145 Mass. 205, 13 N. E. 482 ; 
State v. Underwood, 76 Mo. 63.0 ; Reynolds v. 
Cropsey, 241 N. Y. 389, 150 N. E. 303, 304. 

Also the entry of a continuance made upon 
the record of the court, for the purpose of 
formally evidencing the postponement. or of 
connectir.g the parts of the record so as to 
make one continuous whole. 



CONTINUANDO 

CONT� N UANDO. In pleading. A form of al
legation in which the trespass, criminal of
fense, or other wrongful act complained of is 
charged to have been committed on a specified 
day and to have "continued" to the present 
time, or is averred to have been committed at 
divers days and ' times within a given period 
or on a specified day and on divers other 
days and times between that day and another. 
This is called "laying the time with a con
tinuando." Benson v. Swift, 2 Mass. 52 ; Peo
ple v. Sullivan, 9 Utah, 195, 33 P. 701 ; State 
v. Brown, 10 Okl. Cr. 52, 133 P. 1143, 1144. 

CONTI N U I N G. Enduring ; not terminated 
by a single act or fact ; subsisting for a defi
nite period or intended to cover or apply to 
successive similar obligations or occurrences. 

As to continuing "Breach," "Considera
tion," "Covenant," "Damages," "Guaranty," 
"Nuisance," and "Offense," see those titles. 

CONT I N UO US. Uninterrupted ; unbroken ; 
not intermittent or occasional ; so persist
ently repeated at short intervals as to consti
tute virtually an unbroken series. Black v. 
Canal Co., 22 N. J. Eg. 402 ; Hofer's Appeal, 
116 Pa. 360, 9 A. 441 ; Ingraham v. Hough, 
46 N. C. 43. 
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CONTRA B O N OS M ORES. Against good 
morals. Contracts contra bonos mores arc 
void. 

CONTRA FORMAM C OLLAT I O N IS. In old 
English law. A writ that issued where lands 
given in perpetual alms to lay houses of re
ligion, or to an abbot and convent, or to the 
warden or master of an hospital and his con
vent, to find certain poor men with necessa
ries, and do divine service, etc., were alien
ated, to the disherison of the house and 
church. By' means of this writ the donor or 
his heirs could recover the lands. Reg. Orig. 
238 ; Fitz. Nat. Brev. 210. 

CONTRA FORMAM D O N I .  Against the form 
of the grant. See Formedon. 

CONTRA FORMAM F E O F FAM E NT I .  In old 
English law. A writ that lay for the heir of 
a tenant, enfeoffed of certain lands or tene
ments, by charter of feoffment from a lord 
to make certain services and suits to his court, 
who was afterwards distrained for more serv
ices than were mentioned in the charter. 
Reg. Orig. 176 ; Old Nat. Brev. 162. 

CO NTRA FORMAM STAT UT I .  In criminal 
pleading. (Contrary to the form of the stat
ute in such case made and provided.) The 

C O NT I N U OUS ADVERSE USE. Is inter- usual conclusion of every indictment, etc., 
changeable with the term "uninterrupted ad- brought for an offense created by statute. 
verse use." Davidson v. Nicholson, 59 Ind. CO NTRA J US BELLI . Lat. Against the law 411. of war. 1 Kent. Comm. 6. 
CONT I N U OUS I NJ U RY. One recurring at 
repeated intervals, so as to be of repeated oc
currence ; not necessarily an injury that nev
er ceases. Wood v. Sutcliffe, 8 Eng. Law & 
Eq. 217. . As to continuous "Crime" and "Easements," 
see those titles. 

C O NT I N U OUSLY. Uninterruptedly ; in un
broken sequence ; without intermission or ces
sation ; without intervening time ; with con
tinuity or continuation. Rocci v. Massachu
setts Acc. Co., 222 Mass. 336, 110 N. E. 972, 
973, Ann. Cas. 1918C, 529; Norfolk & W. Ry. 
Co. v. Simmons, 127 Va. 4119, 103 S. E. 609, 

_ 612 ; Great Eastern Casualty Co. v. Robbins, 
111 Ark. 607, 164 S. W. 750. 

CONTRA JUS COMM U N E. Against common 
right or law ; contrary to the rule of the com
mon law. Bract. fol. 48b. 

Contra legem facit q ui id facit quod lex p ro
h ibit; in fraudem vero qui, salvis ve,rbis legis, 
se,ntentiam ejus oircu mvenit. He does contrary 
to the law who does what the law prohibits ; 
he acts in fraud of the law who, the let
ter of the law being inviolate, uses . the law 
contrary to its intention. Dig. 1, 3, 29. 

CONTRA LEGEM TERRIE. Against the law 
of the land. 

Contra negante m prinoipia non est disputandu m .  
There i s  n o  disputing ag.ainst one who denies 
first principles. Co. Litt. 343. 

C O NT I O N ES. General meetings of the Ro- Contra n on valentem agere nuna currit p rre· 
man· people. Launspach, State and Family in soriptio. No prescription runs against a per
Early _ Rome 69. son unable to bring an action. Broom, Max. 

C O NTRA. Against, confronting, opposite to ; 
on the other hand ; on the contrary. The 
word is used in many Latin phrases, as ap
pears by the following titles. In the books 
of reports, contra, appended to the name of 
a judge or counsel, indicates that he held a 
view of the matter in argument oontrary to 
that next before advanced. Also, after cita
tion of cases in support of a- position, contra 
is often prefixed to citations of cases opposed 
to it. 

903. 

CONTRA O M N ES G E NTES. Against all peo
ple. IJ'ormal words in old covenants of war
ranty. Fleta, lib. 3, c. 14, § 11. 

C O NTRA PACEM. Against the peace. A 
phrase used in the Latin forms of indictments, 
and also of actions for trespass, to signify 
that the offense alleged. was committed 
against the public peace, · i. e.-, involved a 
breach of the peace. The fUll . formula was 
contra pacem aomini regi8, against the peace 
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ot the lord. the king. In modern pleading, in terms in which the contract is expressed, and Is 
this country, the phrase "against the peace the duty thus assumed by the contracting parties 

of the commonwealth" or "of the people" is respectively to perform the stipulations of such 

used . contract. When that duty is recognized and en-
forced by the municipal law, it is one of perfect, 

CONTRA PROFERENT EM. Against the par· 
ty who proffers or puts forward a thing. J. 
Zimmern's Co. v. Granade, 212 Ala. 172, 102 
So. 210, 211. 

C ONTRA TABULAS. In the civil law. 
Against the will, (testament.) Dig. 37, 4. 

CON:TRA VAD I U M ET PLEGI UM. In old 
English law. Against gage and pledge. Bract. 
fol. 15b. 

Contra veritatem lex n un quam aliquid p'ermittit. 
The law never suffers anything contrary to 
tru tho 2 lnst. 252. 

CONTRABAND. Against law or treaty ; pro
hibited. Goods exported from or imported 
into a country against its laws. Brande. Ar
ticles, the importation or exportation of which 
is prohibited by law. P. Enc. Waldo v. 
GOUld, 165 Minn. 128, 206 N. W. 46, 48. 

and when not so recognized and enforced, of im
perfect, obligation. Barlow v. Gregory, 31 Conn. 
265. 

A covenant or agreement between two or 
more persons, with a lawful consideration or 
cause. Jacob. 

A deliberate engagement between compe
tent parties, upon a legal consideration, to 
do, or abstain from doing, some act. Whar
ton. 

A contract or agreement is either where a prom

ise is made on one side and assented to on the 
other ; or where two or more persons enter into 
engagement with each other by a promise on either 
side. 2 Steph. Comm. 54. 

A contract is an agreement by which one person 
obligates himself to another to give, to do, or per
mit, or not to do, something expressed or implied 
by such agreement. eiv. Code La. art. 1761 ; Fisk 
v. Police Jury, 34 La. Ann. 45. 

The writing which contains the agreement 
CO NIT RABANO OF WA R. Certain classes of . of parties, with the terms and conditions, 
merchandise, such as arms and ammunition, and which serves as a proof of the obliga
which, by the rules of international law, can- tion. 
not lawfully be furnished or carried by a Classifloatio n 
neutral nation to either of two belligerents ; 
if found in transit in neutral vessels, such 
goods may be seized and condemned for vio
lation of neutrality. The Peterhoff, 5 Wall. 
58, 18 L. Ed. 564 ; Richardson v. Insurance 
Co., 6 Mass. 114, 4 Am. Dec. 92. 

A recent American author on international 
law says that, "by the term 'contraband of 
war,' we now understand a class of articles of 
commerce which neutrals are prohibited from 
furnishing to either one of the belligerents, 
for the reason that, by so doing, injury is done 
to the other belligerent ;" and he treats of the 
subject, chiefly, in its relation to commerce up
on the liigh seas. Hall, Int. Law, 570, 592 ; 
Elrod v. Alexander, 4 Heisk. (Tenn.) 345. 

CON TR�C,AUSATOR. A criminal ; one pros
ecuted for a crime. 

CONTRACT. A promissory agreement be
tween two or more persons that creates, modi
fies, or destroys a leg,al relation. See Buffalo 
Pressed Steel Co. v. Kirwan, 138 Md. 60, 113 
A. 628, 630 ; Mexican Petroleum Corporation 
of Louisiana v. North German Lloyd (D. C.) 
17 F.(2d) 113, 114. 

Other definitions: An agreement, upon suf
ficient consideration, to do or not to do a 

, particular thing. 2 Bl. Comm. 442 ; 2 Kent, 
Comm. 449. Justice v. Lang, 42 N. Y. 496, 
1 Am. Rep. 576 ; Edwa,rds v. Kearzey, 96 
U. S. 599, 24 L. Ed. 793 ; Canterberry v. 
Miller, 76 Ill. 355 ; Civ. Code Oal. § 1549 ; 
Code Ga. 1882, § 2714 (Civ. Code 1910, § 4216). 

A contract is an agreement between two or more 
persons to do or not to do a particular thing ; 
and the obligation of a contract Is found in the 

Contracts may be classified on several dif
ferent methods, according to the element in 
them which is brought into prominence. The 
usual classifications are as follows : 

Record, Specialty, Sim ple 

Contracts of record are such as are declared 
and adjudicated by courts of competent juris
diction, or entered on their records, includ
ing judgments, recognizances, and statutes 
staple. Hardeman v. Downer, 39 Ga. 425. 
These are not properly speaking contracts 
at all, though they may be enforced by ac
tion like contracts. . Spe'Cialties, or special 
contracts, are contracts under seal, such as 
deeds and bonds. Ludwig v. Bungart, 26 
Misc. Rep. 247, 56 N. Y. S. 51. All others 
are included in the description "simple" con
t,racts ; that is, a simple contract is one that 
is not a contract of record and not under 
seal ; it may be either written or oral, in ei- . 
ther case, it is called a "parol" contract, the 
distinguishing feature being the lack of a 
seal. Webster v. Fleming, 178 Ill. 140, 52 N. 
E. 975 ; Perrine V. Cheeseman, 11 N. J. Law, 
177, 19 Am. Dec. 388 ; Corcoran v. Railroad 
Co., 20 Misc. Rep. 197, 45 N. Y. S. 861 ; Jus
tice v. Lang, 42 N. Y. 493, 1 Am. Rep. 576 ; 
Stackpole v. Arnold, 11 Mass. 30, 6 Am. Dec. 
150 ; 4 B. & Ald. 588 ; 2 Bla. Comm. 472. 

Express and I m pl ied 

An express cont'ract is an actual agree"l 
ment of the parties, the terms of which are 
openly uttered or declared at the time of 
making it, being stated in distinct and ex· 
plicit language, either orally or in writing. 



CONTBACT 

2 Bl. Comm. 443 ; 2 Kent, Comm. 450 ; Linn v. 
. Ross, 10 Ohio, 414, 36 Am. Dec. 95 ;  Thomp
son v. Woodruff, 7 Cold. (Tenn.) 401 ; Grevall 
v. Whiteman, 32 Misc. Rep. 279, 65 N. Y. S. 
974 ; Douglas v. Stephens, 27 Ga. App. 485, 
108 S. E. 833 ; Treadwell v. Nickel, 194 Cal. 
243, 228 P. 25, 33 ; Cooper v. Kostick, 112 
Neb. 816, 201 N. W. 674, 675 ; A. J. Yawger 
& Co. v. Joseph, 184 Ind. 228, 108 N. E. 774, 
775 ; In re Pierce, Butler & Pierce Mfg. Co. 
(D. C.) 231 F. 312" 318. 

. 

An implied cont·ract is one not created or 
evidenced by the explicit agreement of the 
parties, but inferred by the law, as a matter 
of reason and justice from their acts or con
duct, the circumstances surrounding the trans
action making it a reasonable, or even a neces
sary, assumption that a contract existed be
tween them by tacit understanding. Miller's 
Appeal, 100 Pa. 568, 45 Am. Rep. 394 ; Wick
ham v. Wei! (Com. PI.) 17 N. Y. S. 518 ; Hinkle 
v. Sage, 67 Ohio St. 256, 65 N. E. 999 ; Power 
Co. v. Montgomery, 114 Ala. 433, 21 South. 
960 ; Railway Co. v. Gaffney, 65 Ohio St. 104, 
61 N. E. 152 ; Jennings v. Bank, 79 Cal. 323, 
21 P. 852, 5 L. R. A. 233, 12 Am. St. Rep. 
145 ; Deane v. Hodge, 35 Minn. 146, 27 N. W. 
917, 59 Am. Rep. 321 ; Bixby v. Moor, 51 
N. H. 400 ; Klebe v. U. S., 263 U. S. 188, 
44 S. Ct. 58, 59, 68 L. Ed. 244 ; Landon v. 
Kansas City Gas Co. (C. C. A.) 10 F.(2d) 263, 
266 ; Caldwell v. Missouri State Life Ins. 
Co., 148 Ark. 474, 230 S. W. 566, 568. 

Implied contracts are sometimes subdivid
ed into those "implied in fact" and those "im
plied in law," the former being covered by the 
definition just given, while the latter are 
obligations imposed upon a person by the 
law, not in pursuance of his intention and 
agreement, either expressed or implied, but 
even against his will and design, because the 

. 
circumstances between the parties are such 
as to render it just that the one should have 
a right, and the other ' a corresponding lia
bility, similar to those which would arise 
from a contract between them. This kind 
of obligation therefore rests on the principle 
that whatsoever it is certain a man ought 
to do that the law will suppose him to have 
promised to do. And hence it is said that, 
while the liability of a party to an express 
contract arises directly from the contract, 
it is just the reverse in the case of a con
tract "implied in law," the contract there 
being implied or arising from the liability. 
Musgrove v. Jackson, 59 Miss. 392 ; Bliss v. 
Hoyt, 70 Vt. 534, 41 A. 1026 ; Linn v. Ross, 
10 Ohio, 414, 36 Am. Dec. 95 ; People v. Speir, 
77 N. Y. 150 ; O'Brien v. Young, 95 N. Y. 432, 
41 Am. Rep. 64. But obligations of this kind 
are not properly contracts at all, and shoufd 
not be so denominated. There can be no true 

contract without a mutual and concurrent in� 
tention of the parties. Such obligations are 
more properly described as "quasi contracts." 
Willard v. Doran, 48 Hun, 402, 1 N. Y. S. 
fi88 j People v. Speir, 77 N. Y. l50 ; Woods v. 
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Ayres, 39 Mich. 350, 33 Am. Rep. 396 ; Bliss 
v. Hoyt, 70 Vt. 534, 41 A. 1026 ; Keener, Quasi 
Contr. 5 ;  People v. Dummer, 274 Ill. 637, 113 
N. E. 934, 935. 

Exeouted and Executory 

Contracts are also distinguished into exe
cuted and executory ; executed, where noth
ing remains to be done by either party, and 
where the transaction is completed at the 
moment that the arrangement is made, as 
where an article is sold and delivered, and 
payment therefor is made on the spot ; ex
ecutory, where some future act is to be done, 
as where an agreement is made to build a 
house in six months, or to do an act on or 
before some future day, or to lend money 
upon a certain interest, payable at a future 
time. Farrington v. Tennessee, 95 U. S. 683, 
24 L. Ed. 558 ; Fox v. Kitton, 19 Ill. 55:r; 
Watkins v. Nugen, 118 Ga. 372, 45 S. E. 262 ; 
Kynoch v. Ives, 14 Fed. Oas. 890 ; Watson v. 
Coast, 35 W. Va. 463, 14 S. E. 249 ; Keokuk 
v. Electric Co., 90 Iowa, 67, 57 N. W. 689 ; 

. Hatch v. Standard Oil 00., 100 U. S. 130, 25 
L. Ed. 554 ;  Foley v. Felrath, 98 Ala. 176, 13 
South. 485, 39 Am. St. Rep. 39 ; Epstein v. 
Waas, 28 N. M. 608, 216 P. 506, 508 ; Brook� 
v. Tyner, 38 Okl. 271, 132 P. 683, 685 ; Oar
penter v. Roach, 55 Okl. 103, 155 P. 237 ; Tuck
er v. Cox, 101 S. C. 473, 86 S. E. 28, 29 ; Wong 
Ah Sure v. Ty Fook, 37 Cal. App. 465, 174 P. 
64, 66 ; McOutchen v. Klaes, 26 Colo. App. 
374, 143 P. 143, 144 ; All v. All (D. C.) 250 F. 
120, 133 ; Lewis v. L.ambros, 58 Mont. 555, 194 
P. 152, 154 ; Lam v. White, 204 Ky. 557, 2M 
S. W. 1113, 1115 ; Cloud v. Burnett, 201 Iowa, 
733, 206 N. W. 283, 286 ; State v. Associaterl . 
Packing 00., 195 Iowa, 1318, 192 N. W. 267, 
269. 

But executed contracts are not properly con
tracts at all, except reminiscently. The term 
denotes rights in property which have been 
acquired by means of contract ; but the par
ties are no longer bound by a contractual tie. 

. .Mettel v. Gales, 12 S. D. 632, 82 N. W. 181. 

E ntire and Severable 

An entire contract is one the consideration 
of which is entire on both sides. The entire 
fulfillment of the promise by either is a con
dition precedent to the fulfillment of any 
part of the promise by the other. Whenever, 
therefore, there is a contract to pay the gross 
sum for a certain and definite considera
tion, the contract is entire. A severable con
tract is one tke 'Consideration of which is, by 
its terms, susceptible of apportionment on ei
ther side, so as to correspond to the unascer
tained consideration on the other side, as a 
contract to pay a person the worth of his 
services so long as he will do certain work ; 
or to give a certain price for every bushel of 
so much corn as corresponds to . a sample. 
Orenstein v. Kahn, 13 Del. Ch. 376, 119 A. 
444, 446 ; Kahn v. Orenstein, 12 Del. Ch. 344, 
114 A. 165, 167 ; Hartford-Connecticut Trust 
Co. v. Cambell, 95 Conn. 399, 111 A. 864; 867 ; 

. 



Snyder v. Nosa, 99 Okl. 142, 226 P. 319, 323 ; 
In re Hellams (D. C.) 223 F. 460, 461 ; Potter 
v. P,otter, 43 Or. 149, 72 P. 702 ; Telephone 
Co. v. Root (Pa.) 4 A. 829 ; Horseman v. Horse
lllan, 43 Or. 83, 72 P. 698 ; Norrington v. 
Wright (C. C.) 5 F. 771 ; Dowley v. Schiffer 
(Com. Pl.) 13 N. Y. S. 552 ; Osgood v. Bauder, 
75 Iowa, 550, 39 N. W. 887, 1 L. R. A. 655. 
Where a contract consists of many parts, 
which may be considered as parts of one 
whole, the contract · is entire. When the 
parts may be considered as so many distinct 
contracts, entered into at one time, and ex
pressed in the same instrument, but �ot there
by made one contract, the contract is a sep

. nrable contract. But, if the consideration of 
the contract is single and entire, the contract 
must be held to be entire, although the sub
ject of the contract may consist of several dis
tinct and wholly independent items. 2 Pars. 
Cont. 517. 

Parol 

All contracts which are not contracts of 
record and not specialties are parol con
tracts. It is erroneous to contrast "parol" 
with "written." Though a contract may be 
wholly in writing, it is still a parol contract 
if it is not under seal. Yarborough v. West, 
10 Ga. 473 ; Jones v. Holliday, 11 Tex. 415, 
62 Am. Dec. 487 ; Ludwig v. Bungart, 26 Misc. 
247, 56 N. Y. Supp. 51. 

Joint and Several 

A joint contract is one made by two or more 
promisors, who are jointly bound to fulfill its 
ohligations, or made to two or more promisees, 
who are jointly entitled to require perform
ance of the same. A contract may ·be "sever
al" as to any one of several promisors or prom
isees, if he has a legal right (either from the 
terms of the agreement or the nature of the 
undertaking) to enforce his individual inter
est separately from tile other parties. Rainey 
v. Smizer, 28 Mo. 310 ; Bartlett v. Robbins, 5 
Metc. (Mass.) 186 ; Jens-Marie Oil Co. v. Rix
se, 72 Okl. 93,

' 
178 P: 658. Generally all con

tracts are joint where the interest of the par
ties for whose benefit they are created is 
joint, and separate where that interest is sep
arate. Shurtleff v. Udall, 97 Vt. 156, 122 A. 
465, 468. 

Principal and Accessory 

A principal contract is one entered into by 
both parties on their own account or in the 
several qualities they assume. It is one 
which stands by itself, justifies its own ex
istence, and is not subordinate or auxiliary to 
any other. Accessory contracts are those 
made for assuring the performance of a prior 
contract, either by the same parties or by oth
ers, such as suretyship, mortgage, and 
pledge. Civ. Code La. art. 1771. 

U nilateral and Bilateral 

A unilateral contract is one in which one 
party makes an express engagement or under-

takes a performance, without receiving in re
turn any express engagement or promise of 
pertormance from the other. Bilateral (or re
ciprocal) contracts are thOSe tby which the par
ties expressly enter into mutual engagements, 
such as sale or hire. Civ. Code La. art. 1765 ; 
Poth. ObI. 1, 1, 1, 2 ;  Montpelier Seminary v. 
Smith, 69 Vt. 382, 38 Atl. 66 ; Laclede Const. 
Co. v. Tudor Ironworks, 169 Mo. 137, 00 S. W. 
388 ; Edwards v. ' Roberts (Tex. Civ. App.) 200 
S. W. 247, 250 ; Perfection Mattress & Spring 
Co. v. Dupree, 216 Ala. 303, 113 So. 74, 77. 
When the party to whom an engagement is 
made makes no express agreement on his 
part, the contract is called unilateral, even 
in cases where the law attaches certain ob
ligations to his acceptance. La. Civ. Code, 
art. 1765. A contract is also said to be "un
ilateral" when there· is a promise on one side 
only, the consideration on the other side being 
executed. Miller v. Kimmel, 76 Oklo 233, 184 
P. 762, 764 ; Winders V. Kenan, 161 N., C. 628, 
77 S. E. 687, 689 ; Rifle Potato Growers Co-op. 
Ass'n v. Smith, 78 Colo. ' 171, 240 P. 937, 938 ; 
Aspironal Laboratories V. Rosenblat, 34 Ga. 
App. 255, 129 S. E. 140, 142 ; McMahan V. Mc
Mahon, 122 S. C. 336, 111$ S. E. 293, 294, 26 
A. L. R. 1295. 

COnsensual and Real 

Consensual contracts are such as are 
founded upon and completed by . the mere 
agreement of the contracting parties, without 
any external formality or symbolic act to fix 
the obligation. Real contracts are those in 
which it is necessary that there should fie 
something more than mere consent, such as a 
loan of money, deposit or pledge, which, from · 
their nature, require a delivery of the thing, 
(res.) Inst. 3, 14, 2 ;  Id. 3, 15 ; Halifax, Civil 
Law, b. 2, C. 15, No. 1. In the common law 
a contract respecting real property (such as a 
lease of land for years) is called a "real" con
tract. 3 Coke, 22a. 

Certain and Hazardous 

Certain contracts are those in which the 
thing to be done is supposed to depend on the 
will of the party, or when, in the usual course 
of events, it must happen in the manner stip
ulated. Hazardous contracts are those in 
which the performance of that which · is one 
of its objects depends on an · uncertain event. 
eiv. Code La. 1776. 

Comm utative and I ndependent 

Commutative contracts are those in which 
what is done, given, or promised ,by one party 
is considered as an equivalent to or in con
sideration of what is done, given, or promised 
by the other. Civ. Code La. 1768 ; Ridings V. 
Johnson,l28 U. S. 212, 9 Sup. Ct. 72, 32 L. Ed. 
401. Independent contracts are those in 
which the mutual acts or pro;mises have no 
relation to each other, either as equivalents 
or as considerations. Civ. Code La. 1700. 
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Divisible and I ndivisible 

The effect of the breach of a contract de-
. pends in a large degree upon whether it is 
to be regarded as indivisible or divisible ; 
i. e. whether it forms a whole, the perform
ance of every part of which is a condition 
precedent to bind the other party, or is com
posed of several independent parts, the per
formance of any one of which will bind the 
other party pro tanto. The only test is 
whether the whole quantity of the things 
concerned, or the sum of the acts to be done, 
is of the essence of the contract. It depends, 
therefore, in the last resort, simply upon the 
intention of the parties. Broumel v. Rayner, 
68 Md. 47, 11 Atl. 833 ; Wooten v. Walters, 
110 N. C. 251, 14 S. E: 734, 736. See 9 Q. 
B. D. 648 ; Gill v. Lumber Co., 151 Pa. 534, 
25 Atl. 120 ; Norrington · v. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed. 366 ; Barrie v. 
Earle, 143 Mass. 1, $ N. E. 639, 58 Am. Rep. 
126 ; King Philip Mills v. Slater, 12 R. I. 82, 
34 Am. Rep. 603 ; Pope v. Porter, 102 N. Y. 
366, 7 N. E. 304. When a consideration is 
entire and indivisible, and it is against law, 
the contract is void In toto. Woodruff v. Hin
man, 11 vt. 592, 34 Am. Dec. 712 ; Frazier v. 
Thompson, 2 Watts & S. (Pa.) 235. When the 
consideration is divisible, and part of it is il
legal, the contract is void only pro tanto. See, 
generally, Harr. Contr. 132 ; Gelpcke v. 
Dubuque, 1 Wall. 220, 17 L. Ed. 530. 

Gratuitous and O n erous 

Gratuitous contracts are those of which the 
object is the benefit of the person with whom 
it is made, without any profit or advantage 
received or promised as a consideration for it. 
It is not, however, the less gratuitous if it 
proceed either from gratitude for a benefit 
before received or from the hope of receiving 
one thereafter, although such benefit be of a 
pecuniary nature. Onerous contracts are 
those in which something is given or promised 
as a consideration for the engagement or gift, 
or some service, interest, or condition is im.
posed on what is given or promised, although 
unequal to it in value. Civ. COde La. 1773, 
1774 ; Penitentiary Co. v. Nelms, 65 Ga. 505, 
38 Am. Rep. 793. A gratuitous contract is 
sometimes called a contract of beneficence. 
Howe, Studies in the Civil Law 107. 

Mutual I ntere'st, M ixed, eto. 

Contracts of "mutual interest" are such as 
are entered into for the reciprocal interest 
and utility of each of the ,parties ; as sales, 
exchange, partnership, and the like. "Mixed" 
contracts are those by which one of the par
ties confers a benefit on the other, receiving 
something of inferior value in return, such 
as a '  donation subject to a charge. Contracts 
"of ibeneficence" are those by which only one 
of the contra.cting parties is benefited ; as 
loans, deposit and mandate. Poth. ObI. 1, 1, 
1, 2. 

Conditional Contraot 

A conditional contract is an executory con
tract the performance of which depends upon 
a condition. It is not simply an executory 
contract, since the latter may be an absolute 
agreement to do or not to do something, 'but 
it is a contract whose very existence and per
formance depend upon a contingency. Rail
road Co. v. Jones, 2 Cold. (Tenn.) 584 ; French 
v. Osmer, 67 Vt. 427, 32 Atl. 254. 

Construotive Contract 

Constructive contracts are such as arise 
when the law prescribes the rights and liabil
ities of persons who have not in reality enter
ed into a contract at all, but between whom 
circumstances make it just that one should 
have a right, and the other be subject to a lia
ibility, similar to the rights and liabilities in 
cases of express contract. Wickham v. Weil 
(Com. PI.) 17 N. Y. Supp. 518 ; Graham v. 
Cummings, 208 Pa. 516, 57 Atl. 943 ; Robinson 
v. Turrentine (C. C.) '59 Fed. 559 ; Hertzog v. 
Hertzog, 29 Pa. 465. 

Perso,nal Contract 

A contract relating to personal property, or 
one which so far involves the element of per
sonal knowledge or skill or personal con
fidence that it can be performed only by the 
person with whom made, and therefore is not 
binding on his executor. See Janin v. 
Browne, 59 Cal. 44. 

Special Contract 

A contract under seal ; a specialty ; as dis
tinguished from one merely oral or in writing 
not sealed. But in common usage this term 
is often used to denote an express or explicit 
contract, one which clearly defines and set
tles the reciprocal rights and obligations of 
the parties, as distinguished from one which 
must be made out, and its terms ascertained, 
by the inference of the law from the nature 
and circumstances of the transaction. 

A special contract may rest. in parol, and does 
not mean a contract by speCialty ; 'it is defined as 
one with peculiar provisions not found in the or
dinary contracts relating to the same SUbject-matter. 
Midland Roofing Mfg. Co. · v. Pickens, 96 S. Ct. 286, 
80 S. E. 484, 485. 

Compound Word'S and Ph rases 

-Contract of benevole'nce. A contract made 
for the benefit of one of the contracting par
ties only, as a mandate or deposit. 

-Contract of reoo,rd'. A contract otf record is 
one which has 'been declared and adjudicated 
by .a court having jurisdiction, or which is 
entered of record in obedience to, or in car
rying out, the judgments of a court. Code 
Ga. 1882, § 2716 (Civ. ,Code 1910, § 4218). 

-Contract of sale. A contract ;by which one 
of the contracting parties, called the "seller," 
enters into an obligation to the other to cause 



him to have freely, by a title of proprietor, a 
thing, for the price of a certain sum of money, 
which the other contracting party, called the 
"buyer," on his part obliges himself to pay. 
Poth. Cont. ; Civ. Code La. art. 2439 ; White 
v. Treat (C. C.) 100 Fed. 291 ; Sawmill Co. v. 
O'Shee, 111 La. 817, 35 South. 919. 

-Pre-oontract. An obligation growing out O'f 
a cO'ntract or contractual relation, of such a 
nature that it debars the party from legally 
entering into a similar cO'ntract at a later 
time with any O'ther persO'n ; particularly ap
plied to' marriage. 

-Quasi contracts. In the civil law. A cO'n
tractual relation ariSing O'ut of transacti6ns 
between the parties which give them mutual 
rights and obligations, but do not invQlve a 
specifie and express conventiQn or agreement 
between them. Keener, Quasi CQntr. 1 ;  
Brackett v. N ortQn, 4 CO'nn. 524, 10 Am. Dec. 
179 ; PeQple v. Speir, 77 N. Y. l'5O ; Willard v. 
Doran, 48 Hun, 402, 1 N. Y. Supp. 588 ; Mc
Sorley v. Faulkner (Com. PI.) 18 N. Y. Supp. 
460 ; Railway CO'. v. Gaffney, 65 OhiO' St. 104, 
61 N. E. 153 ; Byram v. Thurston County, 141 
Wash. 28, 251 P. 103, 107 ; Caldwell v. Mis
souri State Life Ins. Co., 148 Ark. 474, 230 
S. W. 566, 568 ; First Nat. Bank v. Matlock, 
99 Oklo 150, 226 P. 328, 331, 36 A. L. R. 1088 ; 
Elbert County V. Brown, 16 Ga. App. 834, '86 
S. E. 651, u55. 

Quasi cO'ntracts are the lawful and purely 
voluntary acts of a man, from which there 
results any obligation whatever to' a third 
persO'n, and sQmetimes a reciprocal O'bligation 
between the parties. Civ. Code La. art. 2293. 
PersQns who have not cO'ntracted with each 
other are often regarded by the Roman law, 
under a certain state Qf facts, as if they had 
actually concluded a convention between 
themselves. The legal relation which then 
takes place between these persons, which has 
always a similarity to' a contract obligation 
is therefore termed "obligatio qua-si ex oor:
tractu." Such a relation arises from the 

, conducting �f affairs withQut authority, (ne
gotIorum gestio,) from the payment Qf what 
was not due, (8'olutio indebiti,) from tutO'r
ship and curatorship, and from taking pos
session Qf an inheritance. Mackeld. RQm. 
Law, § 491. A "quasi contract" is what was 
formerly known as the contract implied in 
law ; it has no reference to' the intentions Qr 
expressions of the parties. The obligation is 
imposed despite, and frequently in frustra
tiQn Qf their intention. Town of Balkan V. 
Village Qf Buhl, 158 Minn. 271, 197 N. W. 2u6, 
267, 35 A. L. R 470 ; Elbert County V. BrO'wn, 
1-6 Ga. App. 834, 86 S. E. 651, 655 ; First Nat. 
Bank V. Matlock, 99 OkI. 150, 226 P. 328, 332, 
36 A. L. R 1088. A "quasi O'r constructive 
contract" rests upon the equitable principle 
that a person shall not be allowed to enrich 
himself unjustly at the expense of anotber, 
and is not in fact a contract, but an obliga
tion, which the law creates in the absence of 
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any agreement, when and because the acts 
O'f the parties or others have placed in the 
possession of one person money, or its equiv
alent, under such circumstances that in eq
uity and gO'od conscience he ought not to re
tain it. GrQssbier V. ChicagO', St. P., M. & 
O. Ry. Co., 173 Wis. 503, 181 N. W. 746, 748- ; 
Miller V. SchlQss, 218 N. Y. 400, 113 N. E. 
33:7, 339. A "quasi" or constructive contract 
is an implication of law. An "implied" con
tract is an implication Qf fact. In the 
fQrmer the cO'ntract is a mere fiction, im
posed in Qrder to adapt the case to' a given 
remedy. In the latter, the contract is a fact 
legitimately inferred. In one, the intention 
is disregarded ; in the other, it is ascertained 
and enforced. In Qne, the duty defines the 
cQntract ; in the Qther, the contract defines 
the duty. First Nat. Bank V. Matlock, 99 Okl. 
150, 226 P. 328, 331, 36 A. L. R 1088 ; Cald
well v. MissQuri State Life Ins. CQ., 148 Ark. 
474, 230 S. W. '500, 568. 
-Subcontract. A contract subordinate to an
other cQntra'Ct, made Qr intended to be made 
between the contracting parties, on Qne part, 
O'r some Qf them, and a stranger. 1 H. Bl. 
37, 45. 

One made under a prior contract. MQbley 
V. Leeper Bros. Lumber Co., 89 Ok!. 95, 214 P. 
174, 175. Where a person has contracted for 
the performance O'f certain work, (e. g., to' 
build a house,) and he in turn engages a third 
party to perform the whole 0'1' a part O'f that 
which is included in the original contract, 
(e. g., to dO' the cal'lpenter work,) his agree
ment with such third persO'n is called a "sub
contract," and such persO'n is called a "sub
contractor." Central Trust CO'. V. Railroad 
Co. (C. C.) 54 Fed. 723 ; Lester V. Houston, 
101 N. C. 605, 8 S. E. 366 ; People V. CO'nnell. 
195 Mich. 77, 161 N. W. 844, 845. The term 
"subcontractor" means one whO' has cO'ntract
ed with th_e original CQntractQr for the per
formance of all or a part of the wO'rk or serv
ices which such cO'ntractO'r has himself con
tracted to' perform. Fitzgerald V. Neal 113 
·Or. 103, 231 P. 645, u'50 ; Dolese BrQs. CO'. V. 
Andrecopulas, 113 Oklo 18, 237 P. 844, 846 ; 
Republic Supply Co. v. Allen (Tex. Civ. App.) 
2,62 S. W. 113, 114. 

Contractatio re'i al ienre an imo fu randi, est fur
tu m.  The touching O'r remO'ving of another's 
pro'perty, with an intentiO'n of stealing, is 
theft. Jenk. Cent. 132. 

CONTRACT I O N .  Abbreviation ; abridgment 
or shortening of a word by omitting a letter 
or letters Qr a syllable, with a mark over the 
place where the elision occurs. This was 
customary in records written in the ancient 
"court hand," and is: frequently found in the 
books printed in black-letter. 

CONTRACTOR. This term is strictly appli
cable to' any person who enters intO' a con
tract (Kent V. RailrQad CQ., 12 N. Y. 628), but 
is cO'mmO'nly reserved to' designate one whO', 
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fQr a fixed price, undertakes to procure the 
performance o.f wo.rKs Qn a large scale, o.r the 
furnishing of gQQds in large quantities, wheth
er for the public 0.1' a company o.r individual 
(McCarthy v. Second Parish, 71 Me. 318, 3G 
Am. Rep. 320 ; BrQ'Yn v. Trust Co., 174 Pa. 
443, 34 A. 335 ; Koppe & Steinichen v. Ry
lander, 29 Ga. App. 411 114 S. E. 81, 83). 

One who. in pursuit Qf independent business 
undertakes to. perform a job or piece Qf wQrk, 
retaining in himself' contrQl Qf means, meth
od and manner Qf accomplishing the desired 
result. MariQn Malleable Iron Works v. Bald
win, 82 Ind. App. 206, 145 N. E. 559, 560 ; 
Stewart v. TalbQtt, 58 Colo.. 563, 146 P. 771, 
775, Ann. Cas. 1916C, 1116 ; Arnold v. Law
rence, 72 Colo. 528, 213 P. 129. 

CONTRACTUAL O B L I GAT I O N.  The Qbliga
tion which arises from a CQntract Qr agree
ment. 
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executed at the same time with an act of 
sale or other instrument, and operating by 
way Qf defeasance or otherwise modifying the 
apparent effect and purport Qf the original 
instrument. 

C O NTRAFACT I O. Counterfeiting ; as con
tratactio sigilli regi.s, cOWlterfeiting the king's 
seal. Cowell. 

CONTRA I NTE PAR CORPS. In French law. 
'l'he civil proceSls · Qf arrest o.f bhe person, 
which is imposed upon vendors falsely repre
senting their property to be unincumbered, 
0.1' upon persons mQrtgaging property which 
they are a ware does not belong to them, and 
in other cases Qf mQral heinQusneSIS. Brown. 

CONTRAL I GAT I O. tn Qld English law. 
CQunter-obligation. Literally, cOWlter-bind
ing. Est enim obligatiQ quasi oontraligatio. 
}1.eta, lib. 2, c. 56, § 1." 

CO NT RACTUS. Lat. Contract ; a cQntract ; C O NTRAMANDAT I O. A countermanding. 
contracts. Oontr(J/f}landatio placiti, in old English law, 
CO NTRACTUS BONIE F I D E I .  In Roman 
law. CQntracts Qf good faith. Those con
tracts which, when brought into litigatiQn, 
were not determined by the rules of the strict 
law alone, but allowed the judge to. examine 
into. the ,bona fides of the transaction, and to. 
hear equitable considerations against their 
enfQrcement. In this they were opposed to 
contracts stricti juri,s, against which equita
ble defenses eQuId nQt be entertained. 

CO NTRACTUS C I V I LES. In RQman law. 
Civil cQntracts. Those contracts which were 
recognized as actiQnable by the strict civil 
law of Ro.me, o.r as being founded upon a par
ticular statute, as distinguished from those 
which could nQt be enforced in the CQurts ex
cept by the aid of the prretor, who, through 
his equitable powers, gave an. action upon 
them. The latter were called "contractu8 
prretorii." 

was the respiting Qf a defendant, or giving 
him further time to. answer, by countermand
ing the day fixed for him to. plead, and ap
pointing a new day ; a SQrt Qf imparlance. 

CONTRAMAN DATU M. A lawful excuse, 
which a defendant in a suit by attorney al
leges for hImself to SlhQW that the plaintiff 
has no cause of complaint. BloWlt. 

CONTRAPLAC ITUM.  In Qld EngliSih law." A 
counter-plea. TQwnsh. ,Pl. 

"
61. 

CONTRAPOS I T I O. In o.ld English law. A 
plea Qr answer. BIQunt. A cQunter-pos1tiQn. 

CONTRA R I ENTS. This wQrd was used in the 
time Qf Edw. II. to signify thQse who. were 
opposed to' the government, but were neither 
rebels nor traitors. J aCQb. 

Contrariorum contraria est ratio. Hob. 344. 
The reaSQn of cQntrary things is cQntrary. 

Contractus est quasi actus contra actum. 2. CONTRAROTU LATO R. A contro.ller. One 
Coke, 15. A cQntract is, as it were, act against whQse business it was to Qbserve the mQney 
act. which the collectQrs had gathe�ed fQr the 
Contractus ex turpi causa, vel contra bonos use of the king or the people. Cowell. 
mores, n ul lus est. A contract fQunded Qn a 

C O NTRAROTU LATO R  P I PJE. An officer of base comdderation, Qr against gQQd morals, 
the exchequer that writeth Qut summQns twice is null. HQb. 167. 
every year, to. the sheriffs, to. levy the rents 

Contractus legem ex con venti one acci piunt. 
CQntracts receive legal sanction from the 
agreement Qf t�e parties. Dig. 16, 3, 1, 6. 

and debts Qf the pipe. BIQunt. 

CONTRARY. Against ; o.Pposed 0.1' in QPposi
tiQn to' ; in cQnflict with. 

C O NTRAD I CT. In practice. To. disprQve. 
C ONTRARY TO T H E  EV I D ENCE. , Against To. prQve a fact cQntrary to what has been the evidence ; against the weight Qf the eviasserted by a witness. dence. Bagley v. Cooper, 90 Vt. 576, 99 A. 230, 

C O NTRAD I CT I O N  I N  TERMS. A phrase o.f 
which the parts are expressly incQnsistent, as 
e. g., "an innQcent murder ;" "a fee-simple fQr 
life." 

, 

CONTRJESC R I T U RA. In Spanish law. ' A 
'Co.unter..;writing : , coUnter-letter. 'A 'document 

231. 
' 

CONTRARY TO LAW. Illegal ; in viQlatiQn 
Qf statute or legal regulations at a given time. 
Feathers o.f Wild Birds v. U. S. (C. C::A.) 267 
F. 964, 967 ; . In re 2007A2 Dozen WQo.I · Hose 
and HaU; Hose (0. 0. A;) 263 F. 376, 377'; 
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Bookbinder v. U. s. (C. C. A.) 287 F. 790, 795 ; 
Goldberg v. U. S. (0. C. A.) ZT7 F. 211, 215. 
In respect of verdict. In conflict with the 
law contained in court's instructions. St. 
Paul Fire & Marine Ins. Co. of St. Paul, 
Minn., v. Kendle, 163 Ky. 146, 173 S. W. 373., 
374 ; White v. Jobnson, 103 Okl. 88, 229 P. 
539, 541 ; McIver v. Katsiolis, 93 Okl. 49, 217 
P. 422, 423. 

CONTRAT. In French law. Contracts are 
of the following varieties: (1) BilateraZ, or 
."Iynallagmatique, where each. party is bound 
to the other to do what is just arid proper ; or 
(2) unilateral, where the one side only is 
bound ; or (3) commutatif, where one does to 
the other something which is supposed to be 
an equivalent for what the other does to him ; 
or (4) al.Catoire, where the consideration for 
the act of the Olle is a mere chance ; o-r (5) 
oontrat de bienfai8anoe, where the one party 
procures to the other a purely gratuitous ben
efit ; or (6) cont1'at a titre onereuaJ, where each. 
party is bound under some duty to the other. 
Brown. 

CONTRATALL I A. In oM English law. A 
counter-tally. A term used in the exchequer. 
Mem. in Scacc. M. 26 Edw. 1. 

CO NTREFACON. In French law. The of
fense Qf printing or causing to be printed a 
book, the copyright of which is held by an
other, without authority from him. Merl. 
Repert. 

CONTRE-MA I TRE. In French marine law. 
The chief QffiCer of a vessel, who, in case of 
the sickness or absence Qf the master, com
manded in his place. Literally, the counter
master. 

CONT R I BUTE. To supply a share or propor
tional part Qf money or property towards the 
prosecution Qf a commQn enterprise or the 
discharge Qf a joint obligatiQn. Park v. Mis
siQnary SQc. , 62 Vt. +9, 20 A. 107 ; Railroad 
CO'. v. Creasy (Tex. Civ. App.) 27 S. W. 945 ; 
Ellsworth College v. CarletQn, 178 IQwa, 845, 
160 N. W. 222, 223 ; James McCord Co. v. Citi
zens' Hotel Co. (Tex. Civ. App.) 287 S. W. 
906, 908. 

CONTR I BUT I ON.  

In  Common Law 

The sharing Qf a loss or payment among 
several. The act Qf any Qne or several of a 
number of cQ-debtors, co-sureties, etc., in re
imbursing Qne of their number who has paid 

CO NTRATENERE. 
withhold. Whishaw. 

To hold against ; to the whole debt or suffered the whole liability, 

CO NTRAVEN I N G EQU I TY. A right or equi
ty, in another person, which is inconsistent 
with and opposed to the equity sought to be 
enforced or recognized. 

CONTRAV ENT I O N. 

I n French Law 

An act which violates the law, a treaty, 01'1 
an agreement which the party has made. 
That infraction of the law punished by a fine 
which does not exceed fifteen francs and by 
an imprisonment not exceeding three days. 
Pen. Code, 1. 

In 'Scotch Law 

The act of breaking through any restraint 
imposed by deed, by covenant, or by a court. 

CONTRECT ARE. Lat. 

In the CivU: Law 

To handle ; to take Ihold Qf ; to meddle with. 

I n  Old English Law 
To treat. Vel male contrectet�· or shall ill 

treat. Fleta, lib. 1, c. 17, § 4� 

CONTRECTAT I O� In the civil and old Eng
lish law. Touching ; handling ; meddling. 
The act of removing a thing from its place 
in such a manner that, if the thing be not 
restored, it will amount to theft. 

Contrectatio rei alienee, an imo furandi, est fur
tum. Jenk. Cent. 132� The touching or re
moving o>f ano>ther's property, with an inten
tion of stealing, is theft. 

each to' the extent of his prQportionate share. 
CanQsia Tp. v. Grand Lake Tp., 80 Minn. g57, 
83 N. W. 346 ; Dysart .v.. CrQw, 170 Mo. 275, 
70 S. W. 689 ; Aspinwall v. Sacchi, 57 N. Y. 
336 ; Vandiver v. Pollak, 107 Ala. 547, 19 So. 
180 ; . 54 Am. St. Rep. 118 ; Hedges v. Mehring, 
76 Ind. App. 496, 130 No' E. 423 ; Gates v. 
Fauvre, 74 Ind. App. 382, 119 N. E. 155, 162 ; 
CQmstock v. CQrbin, 191 Mich. 639, 158 N. W. 
106, 107 ; NatiQnal Fire Ins. Co. v. Dennison, 
93 Ohio St. 404, 1-13 N. E. 260, 262, L. R. A. 
1916F, 992 ; Ratte v. Ratte, 260 Mass. 165, 
156 N. E. 870, 871. 

I n M arit ime  Law 

Where the property of one of several par
ties interested in a vessel and cargt> has been 
voluntarily sacrificed for the common safety. 
(as by thrQwing gOQds overboard to lighten 
the vessel,) such loss must' be made gQod by 
the contributiQn of the others, whIch is term
ed "general average." 3 Kent, Comm. 232-
244 ; 1 Story, Eq. JUl'. § 490. · 

In the Civil Law 

A· partitiQn by which the crooitors of an in
solvent debtQr divide among themselves the 
proceeds of his prQperty proportionflbly to the 
amount of their respectivQ credits. Code La. 
art. 3556, par. 9. 

Contri.buUon is the division which is made 
among the heirs Qf tl\e suCCesSiOR Of tile debts 
with which the successio.n is charged; :accord
ing to the proportiQn which each is bound tt) 
bear. Civ. CQde La. art. 1420. 

CONTR I BUT I O N E  FAC I EN DA. In old Eng
lish law. .A. writ that lay where te;nants in 



CON"l'BtIBU'.r.Olty 428 

common were bound to do some act, and one proceeding. Chisholm v. Georgia; 2 Dall! 419, 
of them was put to the whole burthen, to com- 431, 432, 1 L. Ed. 440. 
pel the rest to make contribution. Reg. Orig. 
175 ; Fitzh. Nat. Brev. 162. 

CONTRI BUTO RY, n. A person liable to con
tribute to the assets of a company which is 
being wound ' up, as being a member' or (in 
some cases) a past member thereof. Mozley 
& Whitley. 

CONTRI BUTO RY, adj. Joining in the promo
tion of a given purpose ; lending assistance to 
the production of a given result. Armstrong 
v. Green, 113 Okl. 254, 241 P. 789, 791. 

As to contributory "Infringement" and 
"Negligence," see those titles. 

CONTROL, "" To exercise restraining or di
recting influence over ; regulate ; restrain ; 
dominate ; curb ; overpower ; counteract ; gov
ern. Owen v. Trail, 302 Mo. 292, 258 S. W. 
699, 702 ; Rice v. Fields, 192 Ky. 161, 232 S. 
W. 385 ; Fowler v. City of Anderson, 131 S. C. 
471, 128 S. E. 410, 412 ; Hutehins v. City of 
Des Moines, 176 Iowa 189, 157 N. W. 881, 890 ; 
Roe v. Burt, 66 Okl. 193, 168 P. 405, 406 ; Neil
son v. Alberty, 36 Oklo 490, 129 P. 847, 849. 

CONTR O L, n. Power or authority to man
age, direct, superintend, restrict, regulate, di
rect, govern, administer, or oversee. City 
of Newburgh V. Dickey, 164 App. Div. 791, 150 
N. Y. S. 175, 177 ; Allen v. Dawson County, 
92 Neb. 862, 139 N. W. 682, 683 ; Hasley V. 
State, 87 Tex. Cr. R. 444-, 222 S. W. 579, 580 ; 
State V. Evans (Mo. Sup.) 270 S. W. 684, 687 ; 
Southern Ry. Co. v. Flynt, 203 Ala. 65, 82 So. 
25 ; Rose v. Union Gas & Oil Co. (C. C. A.) 
297 F. 16, 18 ; Myrick v. Williamson, 190 Ala. 
485, 67 So. 273, 274 ; State v. First State 
Bank of Jud, 52 N. D. 231, 202 N. W. 391, 402. 

CONTROL O F  CARBON. Such a chemical 
action upon the carbon in an alloy as will 
keep it largely in a combined graphitic state. 
Pittsburgh Iron & Steel Foundries Go. v. Sea
man-Sleeth Co. (D. C.) 236 F. 756, 760. 

CONTRO LLER. A comptroller, which see. 

CONTROLM ENT. In old English law. The 
_ controlling or checking of another officer's 
account ; ,the keeping of a counter-roll. 

CO NTROVE R. In old English law. An in
venter or deviser of false news. 2 Inst. 227. 

CONTROVERSY. A litigated question ; ad
versary proceeding in a court of law ; a civil 
action or suit, either at law or in equity ; a 
justiciable dispute. Barber v. Kennedy, 18 
Minn. 216 (Gil. 196) ; State V. Guinotte, 156 
Mo. 513, 57 S. W. 281, 50 L. R. A. 787 ; Becker 
v. Hopper, 23 Wyo. 209, 147 P. 1085, 1086, Ann. 
Cas. 1918B, 35 ; Scott v. Nesper, 194 Iowa 5H8, 

' 188 N. W. 889, 891 ; Webster v. Van Allen, 
217 App. Div. 219, 216 N. Y. S. 552, 555. 

It differs from "case," which includes all 
suits, ' criminal as well as civil ; whereas 
'''controversy'' ··is a · 'CivU· and- not a' criminal 

CONTROVERT. To dispute ; to deny ; to 
oppose or contest ; to take issue on. Buggy 
00. V. Patt, 73 Iowa, 485, 35 N. W. 587 ; Swen
son v. Kleinschmidt, 10 Mont. 473, 26 P. 198 ; 
Wiley v. Baker, 219 Mich. 629, 190 N. W. 273, 
278. 

CONTUBER N I U M. In Roman law. The 
marriage of slaves ; a permitted cohabita
tion. 

CO NTUMACE CAPI ENDO.  In English law. 
Excommunication in all cases of contempt 
in the spiritual courts is discontinued by 53 
Geo. III. c. 127, § 2, and in lieu thereof, 
where a lawful citation or sentence has not 
been obeyed, tlie judge shall have power, aft
er a certain period, to pronounce such person 
contumacious and in contempt, and to signify 
the same to the court of chancery, whereupon 
a writ de oontumaoe oapiendo shall issue 
from that court, which shall have the same 
force and effect as formerly belonged, in case 
of contempt, to a writ de ea:aommunicato 
oapiendo. (2 & 3 Wm. IV. C. 93 ; 3 & 4 Vict. 
c. 93.) Wharton ; 1 Holdsw. Hist. Engl. Law 
App. XVIII. See Excommunication. 

C O NTUMACY. The refusal or intentional 
omission of a person who has been duly cit
ed before a court to appear and defend the 
charge laid against him, or, if he is duly 
before the court, to obey some lawful order 
or direction made in the cause. In the for
mer case it is called "presumed" contumacy ; 
in the latter, "actual." The term is chiefly 
used in ecclesiastical law. See 3 Curt. Ecc. 1. 

C O NTUMAX. One accused of a crime who 
refuses to appear and answer to the charge. 
An outlaw. 

CONTUM ELY. Rudeness compounded of 
haughtiness and contempt ; scornful ins()
lence ; despiteful treatment ; disdain, con
temptuousness in act or speech ; disgrace. 
United States v. Strong (D. C.) 263 F. 789, 
796. 

CONTUS I O N .  In medical jurisprudence. A 
bruise ; an injury to any external part of the 
body by the impact of a fall or the blow of 
a blunt instrument, without laceration of 
the flesh, and either with or without a tear
ing of the skin, but in the former case it is 
more properly called a "contused wound." 

CONTUTOR. Lat. In the civil law. A co
tutor, or co-guardian. lnst. 1, 24, 1. 

CON USANCE. In English law. Cognizance 
or jurisdiction. Conusance of pleas. Termes 
de la LeY� -

CONUSANCE, CLA I M  O F. See Cognizance. 

CONUSANT. Cognizant ; acquainted with ; 
having actual knowledge ; as, if a part1 
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knowing of an agreement ' In which he baa 
an interest makes no objection to it, he is 
said to be conusant. Co. Litt. 157. 

CON USEE. See Cognizee. 

CONUSOR. See Cognizor. 

CO NVALESCEN CE. Gradual recovery of 
health or physical strength after illness. 
Heymann v. Continental Casualty Co., 147 
La. 1077, 86 So. 550, 551. 

,_ CO NVENAB LE. In old English law. Suit
able ; agreeable ; convenient ; fitting. Litt. 
§ 103. 

CONVENE. In the civil law. To bring an 
action. 

C O NVE N I ENT. Proper ; just ; suitable ; 
fit ; adapted ; proper ; becoming appropriate. 
Finlay v. Dickerson, 29 Ill. 20 ; Railway Co. 
v. Smith, 173 U. S. 684, 19 S. Ct. 565, 43 L. 
Ed. 858 ; Monson v. Chicago, R. 1. & P. Ry. 
Co., 181 Iowa, 1354, 159 N. W. 679, 684 ; 
Furman v. A. C. Tuxbury Land & Timber Co., 
112 S. C. 71, 99 S. E. 111, 114 ; Prina v. 
Board of Sup'rs of Graham County, 16 Ariz. 
252, 143 P. 567, 568. 

CONVE N I T. Lat. In clvil and old English 
law. It is agreed ; it was agreed. 

CONVENT. The fraternity of an abbey or 
priory, as societas is the number of fellows 
in a college. A religious house, now regard
ed as a merely voluntary association, not' 
importing civil death. 33 Law J. Ch. 308. 

CONVENTI CLE. A private assembly or 
• meeting for the exercise of religion. The 

word was first an appellation of reproach to 
the religious assemblies of Wycliffe in the 
reigns of Edward III. and Richard II., and 
was afterwards applied to a meeting of dis
senters from the established church. As this 
word in strict propriety denotes an unlawful 
a,ssembly, it cannot be justly applied to the 
assembling of persons in places of worship 
licensed according to the requisitions of law. 
Wharton. 

CONVENT I O .  
I n  Canon Law 

The act of summoning or calling together 
the parties by summoning the defendant. 

I n the Civil Law 

A compact, agreement, or convention. An 
agreement between two or more persons re
specting a legal relation between them. The 
term is one of very wide scope, and applies 
to all classes of subjects in which an en
gagement or business relation may be found
ed by agreement. It is to be distinguished 
from the negotiations or preliminary trans
actions on the object of the convention and 
fixing its extent, which are not binding so 
long as the convention is not concluded. 
Mackeld. Rom. Law, §§ 385, 386. 

CONVENTION 

In Contracts 
An agreement ; a covenant. Cowell 

CONVENT I O  I N  U N U M. In the civil law. 
The agreement between the two parties to a 
contract upon the sense of the contract pro
posed. It is an essential part of the contract, 
following the pollicitation or proposal eman
ating from the one, and followed by the con
sension or agreement of the other. 

Conventio privatorum non pot est publico juri 
derogare. The agreement of private persons 
cannot derogate from public right, i. e., can
not prevent the application of general rules 
of law, or render valid any contravention of 
law. Co. Litt. 166a ; Wing. Max. p. 746, max. 
201. 

Conventio vincit legem. The express agree
ment of parties overcomes [prevails against] 
the law. Story, Ag. § 368. 

. 
CONVENT I O N. 

I n  Roman Law 

An agreement between parties ; a pact. A 
convention was a mutual engagement be
tween two persons, possessing all the subjec
tive requisites of a contract, but which did 
not give rise to an action, nor receive the 
sanction of the law, as bearing an "obliga
tion," until the objective requisite of a solemn 
ceremonial, (such as stipulatio) was supplied. 
In other words, convention was the informal 
agreement of the parties, which formed the 
basis of a contract, and which became a 
contract when the external formalities were 
superimposed. See Maine, Anc. Law, 313. 

"The division of conventions into contracts and 
pacts was important in the Roman law. The for
mer were such conventions as already, by the 
older civil law, founded an obligation and action ; 
all the other conventions were termed ·pacts.' These 
generally did not produce an actionable obligation. 
Actionability was subsequently given to several 
pacts, whereby they received the same power and 
efficacy that contracts received." Mackeld. Rom. 
Law, § 395. 

I n  English Law 

An extraordinary assembly of the houses 
of lords and commons, without the assent or 
summons of the sovereign. It can only be 
justified em necessitate rei, as the parliament 
which restored Oharles II., and that which 
disposed of the crown and kingdom to Wil
liam and Mary. Wharton. 

Also the name of an old writ that lay for 
the breach of a covenant. 

I n Legislation 

An assembly of delegates or representa
tives chosen by the people for special and ex
traordinary legislative purposes, such as the 
framing or revision of a state constitution. 
Also an assembly of delegates chosen by a 
political party, or by the party organization 
in a larger or sinaller territory, to nominate 
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candidates for an approaching election. 
State v. Metcalf, 18 S. D. 393, 100 N. W. 
925, 67 L. R. A. 331 ; State v. Tooker; 18 
Mont. 540, 46 P. 530, 34 L. R. A. 315 ; Schafer 
v. Whipple, 25 Colo. 400, 55 P. 180. 

I n Public and I nternational Law 

A pact or agreement between states or' na
tions in the nature of a treaty ; usually ap
plied (a) · to agreements or arrangements pr,e
liminary to a formal treaty or to serve as 
its basis, or (b) international agreements for 
the regulation of matters of common interest 
but not coming within the sphere of politics 
or commercial intercourse, such as interna
tional postage or the protection of submarine 
cables� U. S. v. Hunter (0. C.) 21 F. 615. 

I n  General 

-Constitutional convention. See Constitution. 

-Judicial convention. See Judicial. 

CONVENT I O NAL. Depending on, or arising 
from, the mutual agreement of parties ; as 
distinguished from legal, which means creat
ed by, or arising from, the act of the law. 
De Vita v. Pianisani, 217 N. Y. S. 438, 440, 
127 Misc. 611. 

As to conventional "Estates," "Interest," 
"Mortgage," "Subrogation," and "Trustees," 
see those titles. 

CO NVENT I O N E. The name of a writ for 
the breach of any covenant in writing, wheth
er real or personal. Reg. o rig. 115 ; Fitzh. 
Nat. Brev. 145. 

CONVENT I O NS., This name is sometimes 
given to compacts or treaties with foreign 
countries as to the apprehension and extradi
tion of fugitive offenders. See Extradition. 

CONVENTUAL C H U RCH.  In ecclesiastical 
law. That which consists of regular clerks, 
professing some order or religion ; or of dean 
and chapter ; or other societies o.f spiritual 
men. 

C O NVENTUALS. Religious men united in a 
convent or religious house. Cowell. 

CONVE NTUS. Lat. A coming t()gether ; a 
convention or assembly. Oonven�.u8 ma·fi1U1r 
tum vel procerum (the. assembly of chief men 
or peers) was one of the names of the English 
parliament. 1 Bl. Comm. 148. 

. . 

I n  the Civil Law 

The term meant a gathering together o� 
people ; a crowd assembled for any purpose ; 
also a convention, pact, ·or bargain. 

CONVENTUS J U R I D I CUS •. : ' In the :Romall 
la w. A coq.rt of sessions held in the ' Roman 
provinees, by . the . president ,of the ppovi:uce. 
assisteq. by·' · a · certain ' ,number . of . ceupsellors 
and asse�rs, at ' :fixed ·periods" . . to hear .and: 
determme .. -s.ul� .and · tQ: pro:YW�(for the: elvil 
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administration of the province. Schm. Civil 
Law, Introd. 17. 

CO NVERSANT. One who is in the habit of 
being in a particular place is said to be 
conversant there. Barnes, 162. Acquainted ; 
familiar. 

CONVE RSA NT ES. In old English law. 
Conversant or dwelling ; commorant. 

CONVERSAT I O N. Manner of living ; hab
its of life ; conduct ; as in the- phrase "chaste 
life and conversation." Bradshaw v. People, . 

153 Ill. 156, 38 N. E. 652. Criminal conver
sation" means seduction of another man's 
wife, considered as an actionable injury to 
the husband. Prettyman v. Williamson, 1 
Pennewill (Del.) 224, 39 A. 731 ; Orocker v. 
Crocker, 98 F. 702. 

CONVE RSE. The transposition of the sub
ject and predicate in a proposition, a s :  
"Everything is good i n  its place." Oonverse, 
"Nothing is good which is not in its place." 
Wharton. 

CONVERS I O N. 

At Law 

An unauthorized ,assumption and exercise 
of the rig'ht of ownership over go·ods or per
sonal chattels belonging to another, to the 
alteration of their condition or the exclusion 
of the owner's rights. Stickney v. Munroe, 
44 Me. 197 ; Baldwin v. Cole, 6 Mod. 212 ; In
dustrial & G eneral Trust v. Tod, 170 N. Y. 
233, 63 N. E. 285 ; Boyce v. Brockway, 31 N. 
Y. 490 ;  University of North Carolina v. State 
Nat. Bank, 96 N. C. 280, 3 S. Eo. 359 ; Gilman • 
v. Hill, 36 .N. H. 311 ; Stough v; Stefani, 19 
Neb. 468, 27 N. W. 445 ; Manley Bros. v. Bos
ton & M. R. R., 90 vt. 218, 97 A. 674, 675 ; 
State v. Wilcox (Mo. Sup.) '179 S. W. 479, 481 ; 
Casey v. Kastel, 237 N. Y. 305, 142 N. Eo. 671, 
673, 31 A . . L. R. 995 ; Southern Exp. Co. v. 
Sinclair, 130 Ga. 372, 60 S. E . .. 849 ; Lucas v. 
Durrence, 25 Ga. App. 264, 103 S� ;E. 36 ; COul

ter v. Cummings, 93 Neb. 646, 142 N. W. 109, 
111 ; Allen v. Jacob Dold Packing Co., 204 
Ala. 652, 86 So. 525, 527 ; Knight v. Seney, 
290 Ill. 11, 124 N. :m. 813, 815; McJunkin v. 
Hancock, 71 Oklo 257, 176 P. 740, 742. 

-Constructive conversion. An implied or vir
tual conversion, which takes place where a 
person does such acts in reference to tthe goods 
of another as amount in law to the appropria
tion of the property to himself. Scruggs V. 
Scruggs (0. 0.) 105 F. 28 ; Laverty v. Sneth
en, 68 N. Y. 524, 23 Am. Rep. 184 ; Wade V. 
Ray, 67 . 0kl. 39, 168 P . .447, 449, L. R. A. 
1918B; 796. 

A direct conversion takes place when a per
son actually appropriates the property of an

other to his own beneficial use and enjoyment, 
or: to. that of · a third person, or destroys it, 
o:r alters " its nature ; Ross V. Lewis, , 23  ; N. 
M. 524, 169 E. 468, · 468 ; or wroilgfUlq ' as� 



431 

sumes title in himself ; Oass v. Ocean Park CONVEYANCE. 
Bath Co., 45 Cal. App. 656, 188 P. 616, 617 ; In Pleading 
Martin v. W. W. Lanahan & Co., 133 Md. 525, I Introduction or inducement. 
105 A. 777. There must be a positive wrong 
or act of malfeasance ; American Surety Co. 
of New York v. Hill County (Tex. C'iv. App.) 
254 s. W. 241, 245 ; Gulf, C. & S. F. R. Co. v. 
Pratt (Tex. Oiv. App.) 183 s. W. 103, 104 ; 
Hunt v. First Nat. Bank of Halfway, 102 Or. 
398, 202 P. 564, 565 ; United States Zinc 
Co. v. Colburn, 124 Ok!. 249, 255 P. 688, 689 ; 
Haas & Howell v. Godby, 33 Ga. App. 218, 
125 S. Eo 8&7, 904. 

I n  Real Property Law 

In the strict legal sense, a transfer of legal 
title to land. In the popular sense, and as. 
g-enerally used by lawyers, . it denotes any 
transfer of title, legal or equitable. Chupco 
v. Chapman, 76 Oklo 201, 170 P. 259, 266. The 
transfer of the title o-f land from Olne person 
or class of persons to another. Klein v. Mc
Namara, 54 Miss. 105 ; Alexander v. State, 
28 Tex. App. 186, 12 S. W. 595 ; Brown v. 

I n  Equity Fitz, 13 N. H. 283 ; Pickett v. Buckner, 45 
The exchange of property from real Miss. 245 ; Dickerman v. Abrahams, 21 Barb. 

to personal or from personal to real, which (N. Y.) 551. 
" 

takes place under some circumstances in An instrument in writing under seal, (an
the consideration of the law, such as, to give ciently termed an "assurance,") by which 
effect to directions in a will or settlement, some estate or interest in lands is transferred 
or to stipulations in a contract, although no from one person ' to another ;  such as a deed, 
such change has actually taken place, 1 Bro. mortgage, etc. 2 Bl. Comm. 293, 295, 300. 
C. C. 497 ; 1 Lead. Cas. Eq. 619 ; 1 Lead. Conveyance includes every instrument in 
Oas. Eq. 872 ; La'Yrence v. Elliott, 3 Redf. writing by which aI,ly estate or interest in 
Sur. (N. Y.) 235 ; Dodge v. Williams, 46 Wis. real estate is created, aliened, mortgaged, or 
70, 1 N. W. 92, 50 N. W. 1103 ; Maddock v. assigned, O'r by which the title to any real 
�>\.stbury, 32 N. J. Eq. 181 ; Henderson v. Cad- estate may be affected in law or equity, ex
walader, 202 Ill. App. 351, 355 ; Bennett v. cept last wills and testaments, leases for a 
Bennett, 282 Ill. 266, 118 N. E. 391, 393 ; Mc-' t�rm not e4ceeding three years, and execu
Iver v. McKinney, 184 N. C. 393, 114 S. E. 399, to,ry contracts for the sale or purchase of 
401 ; Woodward v. Ball, 188 N. C. 505, 125, Hinds. 1 Rev. St. N. Y. p. 762, § 38 ; , Gen. 
S. E. 10, 11 ; Turner v. Hine, 297 Mo. 153,.248 St. Minn. 1878, c. 40, § 26 (Minn. ' St. 1927, '§ 

S. W. 933, 9,35 ; Mattison v. Stone, 99 S. C. 8195) ; How. St. , Mich. ;1882, § 5689 (Comp. 
151, 82 S. E. 1046, 1047 ; and by which ex- Laws 1929, ' § 13309) ; . Stearns Lighting < & 

change the pro-perty so' dealt with becomes in- Power Co. v. Central Trust 00. (C. C. k) 223 

vested with the properties and attributes of F. 962, 966 ; Shraiberg v. Hanson, 138 Minn. 
. h" t . t h b 80, 163 N. W. 1032, 1033. that mto w lch 1 IS supposed 0 ave een The term "conveyance," as used in the Cali-converted ; Seymour v. Freer, 8 Wall. 214, fornia Code, embraces every instrument in 19 L. Ed. 306 ; Haward v. Peavey, 128 Ill. 430, writing by which any estate or interest in 

21 N. E. 503, 15 Am. St. Rep. 120 ; Yerkes v. real property is created, aliened, mortgaged, 
Yerkes, 200 .Pa. 419, 50 A. 186 ; Appeal of o-r incumbered, or by which the title to any 
Glarke, 70 Conn. 195, 39 A. 155 ; Marcy v. Gra- , real proPerty may be affected, except wills. 
ham, 142 Va. 285, 128 S. Eo 550, 553 ;  although Civil Code Cal. § 1215. 
it is sometimes necessary for certain purposes 
of devolution and transfer to regard the prop
erty in its changed condition as though the 
change has not absolutely taken place' ; David
son v. Bright, 267 Pa. 580, 110 A. 301, 302. 

A qualified conversion is one directed for 
some particular purpose ; Harker v. Reilly, 
4 Del. Ch. 72. 

In General 

-Absolute or conditional conveyance. An abso
lute conveyance is one by which the right or 
property in a thing is transferred, free of 
any condition or qualification, by which it 
might be defeated or changed ; as an ordinary 
deed of lands, in contradistinction to a mort
gage, which is a conditional conveyance. Bur
rill ; Falconer v. Buffalo, etc., R. Co., 69 N. Y. 
491. 

CONVEY. To pass or transmit the title to 
property from one to another ; to transfer 
pro-perty or the title to property by deed or 
instrument under seal. U sed popularly in -Fraudulent . conveyance. See �raudulent. 
sense of "assign," "sale," or "transfer." 
Crookshanks v. Ransbarger, 80 W. Va. 21, 92 
S. E. 78, 82. 

To convey real estate is, by an appropriate 
instrument, to transfer the legal title to it 
from the present owner to another. Aben
droth v. Greenwich, 29 Conn. 356. 

Convey relates properly to the disposition 
of real property, not to personal. Dickerman 
v. Abrahams, 21 Barb. (N. Y.) 551, 561. 

-Mesne conveyance. An intermediate convey
ance ; one occupying an intermediate position 
in a chain of title between the first grantee 
and the present holder. 

-Primary conveyanoes. Those by means 
whereof the benefit o'r estate is created or first 
arises ; as distinguished from those whereby 
it may be enlarged, restrained, transferred, 
�r extinguished. The term includes feoffment, 
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�t, grant, lease, exchange, and partition, and 
is opposed to iteriva,tive conveyances, such as 
release, surrender, confirmation, etc. 2 Bl. 
Comm. 309. 

-Secondary conveyances. The name given to 
that class of conveyances which presuppose 
some other conveyan�e precedent, and only 
serve to enlarge, confirm, alter, restrain, re
store, or transfer the interest granted by such 
original conveyance. 2 Bl. Comm. 324. Oth
erwise termed "derivative conveyances" (q. 
v.). 

-Voluntary con veyance .  A conveyance with
out valuable consideration ; such as a deed 
or settlement in favor of a wife or children. 
See G-entry v. Field, 143 Mo. 399, 45 S. W. 
286 ; Trumbull v. Hewitt, 62 Conn. 451, 26 
A. 350 ; Martin v. White, 115 Ga. 866, 42 S. 
E. 279 ; Allen v. Overton, 208 Ala. 504, 94 So. 
477, 480 ; Shannon v. Duffield, 218 Ky. 770, 
292 S. W. 322, 323 ; English v. Brown (D. 0.) 
219 F. 248, 256. 

CO NVEYANCER. One whose business it is 
to draw deeds, bonds, mortgages, wills, writs, 
or other legal papers, or to examine titles to 
real estate. 14 St. at Large, 118. 

He who draws conveyances ; especially a 
barrister who confines himself to drawing 
conveyances, and other chamber practice. 
Mozley & Whitley. 

CONVI;:YAN C I  NG. A term including both 
the science and art of transferring titles to 
real estate from one man to another. 

Conveyancing is that part of the l awyer's busi
ness which relates to the alienation and transmis
sion of property and other rights from one person 
to another, and to the framing of legal documents 
intended to create, define, transfer, or extinguish 
rights. It therefore includes the investigation of 
the title to land, and the preparation of agreements, 
wills, articles of assodation, private statutes oper
ating as conveyances, and many other instruments 
in addition to conveyances properly so called. 
Sweet ; Livermo

'
re v. Bagley, 3 Mass. 505. 

CONVEYANC I N G C O U NSEL TO T H E  
C O U RT o-F CHANCERY. Certain counsel, 
not fewer than six in number, appointed by 
the lord chancellor, for the purpose of as
sisting the court of chancery, or any judge 
thereof, with their opinion in matters of ti
tle and conveyancing. Mozley & Whitley. 

Convicia si irascaris tua divulgas ; spreta ex
olescunt. 3 Inst. 198. If you be moved to 
anger by insults, you publish tliem ; if de
spised, they are forgotten. 

CONV I C I UM. In the civil law. The name 
of a species of slander or·  injury uttered in 
public, and which charged some one with 
some act contra, bcm08 more8. 

CONV I CT, 17. To condemn after judicial in
vestigatio;n ; to find a man guilty of a crim-, 
ina! charge. The word was formerly used 
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also in the sense of finding against the de
fendant in a civil case. 

Formerly a man was said to be convict 
when he had been found guilty of treason or 
felony, but before judgment had been passed 
on him, after which he was said to be at
taint, (q. 'V.). Co. Litt. 390b. 

CONV I CT, n. One who has bee'll finally con
demned by a court. One who has been ad
judged guilty of a crime or misdemeanor. 
Usually spoken of condemned felons or the 
prisoners in penitentiaries. ' Molineux v. Col
lins, 177 N. Y. 395, 69 N. E. 727, 65 L. R. A. 
104 ; Morrissey v. Publishing Co., 19 R. I. 
124, 32 A. 19 ; In re Aliano (C. C.) 43 F. 517 ; 
Jones v. State, 32 Tex. Or. R. 135, 22 S. W. 
404 ; Blake v. State, 81 Tex. Cr. R. 87, 193 
S. W. 1064, 1065 ; Lang v. Commonwealth, 
190 Ky. 29, 226 S. W. 379, 383 ; State v. 
Smith, 114 Neb. 653, 209 N. W. 328, 329 ; 
Brown v. State, 86 Tex. Cr. R. 8, 215 S. W. 
323, 325 ; Huddleston v. Craighead County, 
128 Ark. 287, 194 S. W. 17, 18. 

C O N V I CTED. This term has a definite 
signification in law, and means that a judg
ment of final condemnation has been pro
nounced against the accused. Gallagher v. 
State, 10 Tex. App. 469. 

CONV I CT I ON.  In practice. In a general 
sense, the result of a criminal trial which 
ends in a judgment or sentence that the 
prisoner is guilty as charged. 

Finding a person guilty by verdict of a 
jury. 1 Bish. Crim. Law, § 223. 

A record of the summary proceedings upon 
any penal statute before one or more justices 
of the peace or other persons duly authorized, 
in a case where the offender has been con
vioted and sentenced. Holthouse. 

In ordinary phrase, the meaning of the 
word "conviction" is the finding by the jury 
of a verdict that the accused is guilty. But, 
in legal parlance, it often denotes the final 
judgment of the court. Blaufus v. People, 
69 N. Y. 109, 25 Am. Rep. 148 ; Martin v. 
State, 30 Okl. Cr. 49, 234 P. 795, 796 ; State 
v. Gani, 157 La. 231, 102 So. 318, 319 ; Marino 
v. Hibbard, 243 Mass. 90, 137 N. E. 369 ; 
Commonwealth v. Minnich, 250 Pa. 363, 95 A. 
565, 567, L. R. A. 1916B, 950. 

Confession of accused in open court or ver
dict which ascertains and publishes fact of 
guilt. Tucker v. Tucker, 101 N. J. Eq. 72, 
137 A. 404, 405 ; State v. Hastings, 54 N. D. 
871, 211 N. W. 813, 814 ; Stewart v. Stewart, 
93 N. J. Eq. 1, 114 A. 851, 852. 

In respect of pardoning power, verdict of 
guilty. State v. Garrett, 135 Tenn. 617, 188 
S. W. 58, L. R. A. 1917B, 567 ; . Duke v. 
State, 106 Tex. Or. R. 154, 29'1 S. W. 539, 
540 ; Goss v. State, 107 Tex. Cr. R. 659, 298 
S. W. 585. Ocmtra" Ex parte White, 28 Okl. 
Cr. i80, 230 P. 522. 

The ordinary legal meaning of "conviction," when 
used to designate a particular stage of a crim
Inal prosecution triable by a j ury, Is the confes-
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Blon of the accused In open court or the verdict 
returned against hIm by the Jury. whicq ascer
tains and publlshes the fact of his guilt ; while 
"judgment" or "sentence" is the appropriate word 
to denote the action of the court before which the 
trial is had, declaring the consequences to the 
convict of the fact thus ascertained. A pardon 
granted atter verdict of guilty, but before sentence, 
and pending a hearing upon exceptions taken by 
the accused during the trial, is granted atter con
viction, within the meaning of a constitutional re
striction upon granting pardon before conviction. 
When, indeed, the word "conviction" is used to 
describe the effect Of the guilt of the accused as 
Judicially proved in one case, when pleaded or giv
en in evidence in another, it is sometimes used 
in a more comprehensive sense, including the judg
ment of the court upon the verdict or confession 
of guilt ; as, for instance, in speaking of the plea 
of autrefois convict, or of the effect of guilt, ju
dicially ascertained, as a disqualification of the 
convict. Com. v. Lockwood, 109 Mass. 323, 12 Am. 
Rep. 699. 

Former Conviction 

A previous trial and conviction of the same 
offense as that now charged ; pleadable in 
bar of the prosecution. State v. Ellsworth, 
131 N. C. 773, 42 S. E. 699, 92 Am. St. Rep. 
790 ; Williams v. State, 13 Tex. App. 285, 

. 46 Am. Rep. 237. 

Sum mary Conviction 

The conviction of a person, (usually for 
a minor misdemeanor,) as the result of his 
trial before · a magistrate or court, without 
the intervention of a jury, which is author
ized by statute in England and in many of 
the states. In these proceedings there is no 
intervention of a jury, but the party accused 
is acquitted or condemned by the suffrage of 
such person only as the statute has appoint
ed to be his judge. A conviction reached on 
such a magistrate's trial is called a "sum
mary conviction." Brown ; Blair v. Com., 
25 Grato (Va.) 853. 

CONV I NC I NG PROOF. Such as is sufficient 
to establish the proposition in question, be
yond hesitation, ambiguity, or reasonable 
doubt, in an unprejudiced mind. Evans v. 
Rugee, 57 Wis. 623, 16 N. W. 49 ; French v. 
Day, 89 Me. 441, 36 A. 909 ; Ward v. Water
man, 85 Cal. 488, 24 P. 930 ; Winston v. 
Burnell, 44 Kan. 367, 24 P. 477, 21 Am. St. 
Rep. 289. See Olear. 

CONV I V I UM.  A tenure by which a tenant 
was bound to provide meat and drink for 
his lord at least once in the year. Oowell. 

CONVOCAT I ON. In ecclesiastical law. The 
general assembly of the clergy to consult 
upon ecclesiastical matters. 

CONVOY. A naval force, under the com
mand of an officer appointed by government, 
for the protection of merchant-ships and oth
ers, during the whole voyage, or such parf 
of it as is known to require such protection. 
Marsh. Ins. b. 1, c. 9, § 5 ;  Park, Ins. 388 ; 
Peake, Add. Cas. 1431'/,. ; 2 H. Bl. 5

'
51. 

BL • .4A.W DICT. (3D ED.)-28 

OOOPlm'l'URA 

CO-OBLI GOR. A joint obligor ; . one bound 
jointly with anot:ner or others in a bond or 
obligation. 

COOL BLOOD. In the law of homicide. 
Oalmness or tranquillity ; the undisturbed 
possession of one's faculties and reason ; the 
absence of violent passion, fury, or uncon
trollable excitement. 

COOL I NG T I M E. Time to recover "cool 
blood" after severe excitement or provoca
tion ; time for the mind to become so calm 
and sedate as that it is supposed to contem
plate, comprehend, and coolly act with ref
erence to the consequences likely to ensue. 
Eanes v. State, 10 Tex. App. 447 ; May v. 
People, 8 0010. 210, 6 P. 816 ; Keiser v. Smith, 
71 Ala. 481, 46 Am. Rep. 342 ; Jones v. State, 
33 Tex. Cr. R. 492, 26 S. W. 1082, 47 Am. St. 
Rep. 46. 

CO-O PERATE. ' To act jointly or concur
rently toward a common end. Darnell v. 
Equity Life Ins. Co.'s Receivers, 179 Ky. 46,5. 
200 S. W. 967, 970. 

CO-OPERAT IVE ASSO C I AT I ON.  A union 
of individuals commonly laborers, farmers . 
or small capitalists, formed for the prosecu
tion in common of some productive enter
prise, the profits being shared in accordance 
with the capital or labor contributed by each . 
Mooney v. Farmers' Mercantile & Elevatol· 
Co. of Madison, 138 Minn. 199, 164 N. W. 
804, 805. 

CO-OPERATI ON. 

I n Economics 

The combined action of numbers. It is of 
two distinct kinds : (1) Such co-operation as 
takes place when several persons help each 
other in the same employment ; (2) such co
operation as takes place when several persons 
help each other in different employments. 
These may be termed "simple co-operation" 
and "complex co-operation." Mill, Pol. Ec. 
142. 

I n Patent Law 

Unity of action to a common end or a 
common result, .not merely joint or �imul
taneous action. B oynton 00. v. Morris Chute 
Co. (C. 0.) 82 F. 444 ; Fastener Co. v. 
'Webb (0. 0.) 89 F. 987 ; Holmes, etc., Tel. 
00. v. Domestic, etc., Tel. Go. (0. G.) 42 Jj'. 
227. 

COO PERTIO.  In old English law. The 
head or branches of a tree cut down ; though 
coopertio a;rborum is rather the bark of tim
ber trees felled, and the chumps and broken 
wood. Cowell. 

COOPERTUM. In forest law. A covert ; a 
thicket (dumetum) or shelter for wild beasts 
in a forest. Spelman. 

COOPERTU RA. In forest law. A thicket, 
or cove.tt of wood. 
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CO OPERTUS. Covert ; covered. COPE. A custom or tribute due to the crown 
or lord of the soil, out of the lead mines 

CO-OPTATI ON. A concurring ' choice ; the in Derbyshire ; also a hill, or the roof and 
election, by the members of a close corpora- covering of a house ; a church vestment. 
tion, of a person to fill a vacancy. 

CO-O R D I N ATE. Of the same order, ranK, 
degree, or authority.; concurrent ; without 
any distinction of superiority and inferiority ; 
as, courts of "eo-ordinate jurisdiction." See 
Jurisdiction. 

Oo-ordinate and Subordlinate are terms 
often applied as a test to ascertain the 
doubtful meaning of clauses in an act of 
parliament. If there be two, one of which 
is grammatically governed by the other, it 
is said to be "subordinate" to it ; but, if both 
are equally governed by some third clause, 
the two are called "co-ordinate." Wharton. 

C O PARCENARY. A species of estate, or ten
ancy, which exists where lands of inheritance 
descend from the ancestor to two 01" more 
persons. It arises in England either by com
mon law or particular custom. By common 
law, .  as where a person, seised in fee-simple 
or fee-tail, dies, and his next heirs are two 
or more females, his daughters, sisters, aunts, 
cousins, or their representatives ; in this case 
they all inherit, and these co-heirs are then 
called "coparceners," or, for brevity, "par
ceners" only. Litt. §§ .241, 242-; 2 Bl. Comm. 
187. By particular custom, as where lands 
descend, as in gavelkind, to all the males in 
equal degree, .  as sons, brothers, uncles, etc. 
Litt. § 265 ; 1 Steph. Comm. 319. 

While joint tenancies refer to persons, the 
idea of coparcenary refers to the estate. The 
title to it is always by descent. The respec
tive shares may be unequal ; as, for instance, 
one daughter and two granddaughters, chil
dren of a deceased daughter, may take by the 
same act of descent. As to strangers, the 
tenants' seisin is a joint one, but, as between 
themselves, each is seised of his or her own 
share, on whose death it goes to the heirs, 
and not by sUrvivorship. The right of pos
session of coparceners is in common, and the 
possession Of one is, in general, the posses- . 
sion of the others. 1 Washb. Real Prop. *414. 

COPARCENERS. Persons to whom an es
tate of inheritance descends jointly, and by 
whom it is held as an entire estate. 2 Bl. 
Comm. 187. 

COPA RT I C E PS. In old English law. A co
parcener. 

COPEMAN, or COPESMAN. A chapman (q. v.). 

CO PESMAT E. A merchant ; a partner in 
merchandise. 

COPIA.. Lat. 

I n  Civil and O ld English Law 

Opportunity or means of access. 

I n  Old English Law 

A copy. Oopia libelli, the copy of a libel. 
Reg. Orig. 58. 

I n  General 

-Copia IibeIli deliberanda. The name of a 
writ that lay where a man could not get a 
copy of a libel at the hands of a spiritual 
judge, to have the same delivered to him. 
Reg. Orig. 51. 

-Copia vera. In Scotch practice. A true 
copy. Words written at the top of copies of 
instruments. 

COPPA. In English law. A crop or cock of 
grass, hay, or corn, divided into tithe able 
portions, that it may be more fairly and just
ly tithed. 

COPPER AND SCALES. See Mancipatio. 

C O PPER MATTE. A product of smelting 
copper ore in a furnace consisting almost 
entirely of a mixture of iron sulphide and 
copper sulphide. It requires further treat
ment to break up and remove iron sulphide, 
and then convert remaining copper sulphide 
which is called white metal to metallic cop
per. United Verde Copper Co. v. Peirce
Smith Converter Co. (C. C. A.) 7 F.(2d) 13. 
Also known as "regulus of copper." U. S. v. 
Consolidated Kansas City Smelting & Refin
ing Co., 8 Ct. Oust. App. 226, 227. 

COPP I CE, or COPSE. A small wood consist
ing of underwood, which may be cut at twelve 
or fifteen years' growth for fuel. 

C OPROLALIA. In medical jurisprudence. 
A disposition or habit of using obscene lan
guage, developing unexpectedly in the par
ticular individual or contrary to his previous 
history and habits, recognized as a sign of 
insanity or of aphasia. 

COPARTNER. One who is a partner with 
one or more other persons ; a member of a COPU LA. The corporal consummation of 

partnership. marriage. Oopula, (in logic,) the link be-
tween subject and predicate contained in the 

COPARTNE RSH I P. A partnership. verb. 

COPARTNERY. In Scotch law. The con- Copulatio verborum Indlcat acceptation em In 
tract of copartnership. A contract by which eodem sensu. Coupling of words together 
the several partners agree concerning the shows that they are to be understood in the 
communication of loss or gain, arising from same sense. 4 Bacon's Works, p. 26 ;  Broom, 
the subject of the cont:tact. Bell - ' Max. 588. 

BL.LA.W DICT. (3D ED.)' 
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COPU.LATI VE TERM. One which Is placed 
between two or more others to join them to-
gether. 

COPY. The transcript or double of an orig
inal writing ; as  the copy of a patent, char
ter, deed, etc. Nations v. Lowenstern, 27 N. 
M. 613, 204 P. 60, 62 ; State Tex.t-Book 
Commission v. Weathers, 184 Ky. 748, 213 S. 
W. 207, 210. 

Oarbon oopie8. Oarbon copies made at 
the same time and with the same device as 
the original are not "copies" but duplicate 
originals. Martin & Lanier Paint Co. v. 
Daniels, 27 Ga. App. 302, 108 S. E. 246, 247 ; 
People v. Chicago & E. 1. Ry. Co., 315 Ill. 
424, 146 N. E. 499, .500. See, also, Carbon 
Copy. 

. 

E:cempU/ications are copies verified by the 
great seal or by the seal of a court. West 
Jersey Traction Co. v. Board of Public Works, 
57 N. J. Law, 313, 30 A. 581. 

E:caminod copie8 are those which have 
been compared with the original or with an 
official record thereof. 

o jJice copies are those .made by officers in
trusted with the originals and authorized for 
that purpose. Id., Stamper v. Gay, 3 Wyo. 
322, 23 P. 69. See, also, Office. 

COPYHo.LD. A species of estate at will, or 
customary estate . in England, the only vis
ible title to which consists of the copies of 
the court rolls, which are made out by the 
steward of the manor, on a tenant's being 
admitted to any parcel . of land, or tenement 
belonging to the manor. It is an estate at 
the will of the lord, yet such a will as is 
agreeable to the custom of the manor, which 
customs are preserved and evidenced by the 
rolls of the several . courts baron, in which 
they are entered. 2 BI. Comm, 95. In a larg
er sense, copyhold is said to import every 
customary tenure, (that is, every tenure pend
ing on the particular custom of a manor,) 
as opposed to free socage, or freehold, which 
may now (since the abolition of knight-service) 
be considered as the general or common-law 
tenure of the country. 1 Steph. Comm. 210. 

-Copyhold commissioners. Commissioners ap
pointed. to carry into �ffect various acts of 
parliament, having for their principal ob
jects the compulsory commutation of mano
rial burdens and restriCtions, (fines, heriots, 
rights to timber and minerals, etc.,) and the 
compulsory enfranchisement of copyhold 
lands. 1 Steph. Comm. 643 ; Elton, Copyh. 

-Copyholder. A tenant by copyhold tenure, 
(by copy of court-roll.) 2 HI .. Comm. 95. 

-Privileged oo'pyholds. Those copyhold es
tates ' which are said to be held according to 
the custom of the manor, and not at the wilt 
of the lord, as common copy holds are. They 
include customary freeholds and ancient de
mesnes. 1 Crabb, Real Prop. p. 709, § 919. 

OORAM VOBIS 

COPYRIGHT. The right of literary prop
erty as recognized and sanctioned. .by posi
tive law. A right granted by statute to the 
author or originator of certain literary or 
artistic productions, whereby he is invested, 
for a limited period, with the sale and ex
clusive privilege of multiplying copies of the 
same and publishing and selling them. · In re 
Rider, 16 R. I. 271, 15 A. 72 ; Mott Iron Works 
v. Clow, 83 F. 316, 27 C. C: A. 250 ; Palmer 
v. De Witt, 47 N. Y. 536, 7 Am. Rep. 480 ; 
Keene v. 'Wheatley, 14 Fed. Cas. 185. 

An incorporeal right, being the exclusive 
privilege of printing, reprinting, selling, and 
publishing his own original work, which the 
law allows an author. Wharton. 

International copyright is the right of a 
subject of one country to protection against 
the republication in another country of a 
work which he originally published in his 
own country. Sweet. 

CORAAGI UM,  or CORAAGE. Measures of 
corn. An unusual and extraordinary tribute, 
arising only on special occasions. They are 
thus distinguished from services. Mention
ed in connection with hidage and carvagc. 
Cowell. 

CORAM. Lat. Before ; in presence of. Ap
plied to persons only. Townsh. PI. 22. 

CORAM DOM I NO R:EGE.. Before our lord 
the king. Coram domino rege ubicumque tunc 
fuerit AngZire, before our lord the king where
ever he shall then be in England. 

CO RAM I PSO REGE,. Before the king him
self. The old name of the court of king's 
bench; which was originally held before the 
king in person. 3 BI. Comm. 41. 

CO RAM NO'BI  S. Before us ourselves, (the 
king, i. e., in the king's or queen's bench.) 
Applied to writs of error directed to another 
branch of the same court, e. ' g., from the full 
bench to the court at .ni8i prius. 1 Arehb. Pr. 
K. B. 234. See Writ of Error . .  

CORAM N:ON J U D I C �  In presence of a per
son not a judge. When a suit is brought and 
determined in a court which has no jurisdic
tion in the matter, then it is said to be oomni 
non judice, and the judgment is void. Man� 
ufacturing Co. v. Holt, 51 W. Va. 352, 41 S. E. 
351. 

CORAM P'ARI BUS. Before the peers or free
holders. The attestation of deeds, like · all 
other solemn transactions, was originally done 
only coram paribu8. 2 Bl. Comm. 307. Coram· 
paribu8 de vicineto, before the peers Or free
holders of the neighborhood. Id. :315. 

CORAM SECTATOR I BUS. Before the suit
ors.' Cro. Jac. 582. 

CORAM. VOB I S. Before you. A writ of er
ror directed by tt court of review to the court 
wl1ich tried. the cause, to correct an error in 



CORD 

fact. 3 Md. 325 ; 3 Steph. Comm. 642. See 
Writ of Error. 

CO RD. A measure of wood containing 
128 cubic feet, otherwise expressed as a pile 
of wood 8 feet long, 4 feet high, and 4 feet 
wide. Sacks v. State, 204 S. W. 430, 83 Tex. 
Cr. R. 500 ; Kennedy v. Railroad Co., 67 Barb. 
(N. Y.) 177. 

CO-HE,SPONDENT. A person summoned to 
answer a bill, petition, or libel, together witll 
another T'espondent. Now chiefly used to 
designate the person charged with adultery 
with the respondent in a suit for divorce for 
that cause, and joined as a defendant with 
such party. Lowe v. Bennett, 27 Misc. 356, 
58 N. Y. S. 88. 

CORI UM FORISFAcERE. To forfeit one's 
skin, applied to a person condemned to be 
whipped ; anciently the punishment of a serv
ant. Oorium perdere, the same. Oorium 
redimere, to compound for a whipping. Whar
ton. 
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CORNER. A combination among the dealers 
in a specific commodity, or outside capitalists, 
for the purpose of buying up the greater por
tion of that commodity which is upon the 
market or may be brought to market, and 
holding the same :back from sale, until the 
demand shall so far outrun the limited sup
ply as to advance the price abnormally. Kirk
patrick v. Bonsall, 72 Pa. 158 ; Wright v. 
Cudahy, 1168 Ill. 86, 48 N. E. 39 ; United 
States v. Patten, 187 F. 664, 668. 

A "corner" is a condition arising when a much 
greater quantity of any given commodity is sold 
for future delivery within a given period than 
can be purchased in the market. The buyers, who 
are called in the slang of the exchanges, the 
"longs," then insist on delivery, and thus succeed 
in running up the prices to a fictitious point, at 
which the deals are "rung out" between the deal
ers by the payment of differences, or, where the 
buyers insist, by actual delivery. Kent v. Milten
berger� 13 Mo. App. 503, 506. 

I n  Surveying 

An angle made by two boundary lines ; the 
common end of two boundary lines, which run 
at an angle with . each other. 

Obliterated Corner 

One where no visi'ble evidence remains of 
the work of the original surveyor in establish
ing it. Fellows v. Willett, 98 Oklo 248, 224 
P. 298, 300. 

CORN'. In English law, a general term for 
any sort of grain ; but in America it is prop
erly applied only to maize. Sullins v. State, 
53 Ala. 476 ; Kerrick v. Van Dusen, 32 Minn. 
317, 20 N. W. 228 ; Com. v. Pine, 3 Pa. Law 
J. 412. In the memorandum clause in poli
cies of insurance it includes pease and beans, 
hut not rice. Park, Ins. 112 ; Scott v. Bour
dillion, 2 Bos. & P. (N. R.) 213. CORNET. A commissioned officer of cavalry, 

abolished in England in 1871, and not exist
CORN, LAWS. A species of protective tariff ing in the United States army • . formerly in existence in England, impoSing 
import-duties on various kinds of grain. The 
corn laws were abolished in 1846. 

CORN M EA L. An unmixed meal made from 

CORO D I O  HABENDO.  The name of a writ 
to exact a corody of an abbey or religious 
house. 

entire grains of corn. Miller Grain & Oom- CORO D I U M. In old English law. A corody. 
mission Co. v. International Sugar Feed No. 
2 00., 197 Ala. 100, 72 So. 368. 

CORN RENT. A rent in wheat or malt paid 
on college leases by direction of St. 18 Eliz. 
c. 6. 2 Bl. Comm. 609. 

COHN W H ISI<Y. An intoxicating whisky or 
liquor made from �orn or containing a corn 
product, otherwise known as "moonshine," 
"white mule," "hootch," "corn liquor," "moon
shine corn whisky." State v. Bilyeu (Mo. 
Sup.) 295 S. W. 104, 105 ; State v. Pinto, 312 
Mo. 99, 279 S. W. 144, 148 ; State v. Morris 
(Mo. Sup.) 279 S. W. 141, 144 ; State v. Grif
fith, 311 Mo. 630, 279 S. W. 135, 138 ; State v. 
Martin (Mo. Sup.) 292 S. W. 39, 41 ; Kolar v. 
State, 29 Ok!. Cr. 76, 232 P. 449 ; Mullins v. 
Commonwealth, 115 Va. 945, 79 S. E. 324, 
327. 

CORNAGE. A species of tenure in England, 
by which the tenant was bound to blow a 
horn for the sake of alarming the country on 
the approach of an enemy. · It was a species 
ot Il"&nd :serjeanty. . Bae. Abr. · "Tenure," N� 

CORODY. In old English law. A sum of 
money or allowance of meat, drink, and cloth
ing due to the crown from the abbey or other 
religious house, whereof it was founder, to
wards the sustentation of such one of its 
servants as is thought fit to receive it. It 
differs from a pension, in that it was allowed 
towards the maintenance of any of the king's 
servants in an abbey ; a pension being given 
to one of the king's chaplains, for his better 
maintenance, till he may be provided with a 
benefice. Jj .. itzh. Nat. Brev. 250. See 1 Bl. 
Comm. 283. 

CORO LLARY. In logic. A collateral or sec

ondary 'consequence, deduction, or inference. 

CORO NA. The crown. Placita corona; ; 
pleas of the crown ; criminal actions or pro
ceedings, in which the crown was the prose
cutor. 

CO RONA MALA. In old English law. The 
clergy who abuse their character were so 
called. :·Blount. 
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CORONARE. In old records. To give the 
tonsure, which was done on the crown, or 
in the form of a crown ; to make .a man a 
priest. Cowell. 

C,O RONARE F I L I UM.  To make one's son a 

ty v. Marshall, 11 Colo. 84, 16 ,Pac. 837 ; Cox 
v. Royal Tribe, 42 Or. 365, 71 Pac. 73, 60 L. 
R. A. 620, 95 Am. St. Rep. 752 ; Powell v. Wil
son, 16 Tex. 59 ; Lancaster County v. Holyoke, 
37 Neb. 328, 55 N. W. 950, 21 L. R. A. 394. 

priest. HO'mo coronatu8 was one who had re- CORONER'S CO URT. In England. A tri
ceived the first tonsure, as preparatory to su- bunal of record, where a coroner holds his in
perior orders, and the tonsure was in form of qlliries. Cox v. Royal Tribe, 42 Or. 365, 71 
a corona, or crown of thorns. Cowell. Pac. 73, 60 L. R. A. 620, 95 Am. St. Rep. 752. 

CORONAT I O N. It "is but a royal ornament 
and solemnization of the royal descent, but 
no part of the title." By the laws of Eng
land there can be no interregnum ; 7 Co. Rep. 
10 b. 

CO RO NAT I O N  OATH. The oath adminis
tered to a sovereign at the ceremony of crown
ing or investing him with the insignia of 
royalty, in acknowledgment of his right to 
govern the kingdom, in which he swears to 
observe the laws, customs, and privileges of 
the kingdom, and to act and do all things 
conformably thereto. Wharton. 

CORO NATO R. A coroner, (q. v.) Spelman. 

CO RO NATORE E L I G EN DO. The name of a 
writ issued to the sheriff, commanding him to 
pro<:eed to the election of a coroner. 

CORONATO RE EXO NERAN DO. In English 
law. The name of a writ for the removal of a 
coroner, for a cause which is to be therein 
assigned, .as that he is engaged in other busi
ness, or incapacitated by years or sickness, 
or has not a suffident estate in the county, 
or lives in an inconvenient part of it. 

CORO N ER. The name of an ancient officer 
of the common law, whose office and functions 
are continued in modern English and Amer
ican administration. The coroner is an offi
cer belonging to each county, and is charged 
with duties both judicial and ministerial, but 
chiefly the former. It is his special province 
and duty to make inquiry into the causes and 
circumstances of any death happening within 
his territory which occurs through violence 
or suddenly and with marks of suspicion. 
This examination (called the "coroner's in
quest") is held with a jury of proper persons 
upon view of the dead body. See Bract. fol. 
121 ; 1 Bl. Comm. 346-348 ; 3 Steph. Comm. 
33. In England, another branch of his judi
cial office is to inquire concerning shipwrecks, 
and certify whether wreck or not, and who is 
in possession of the goods ; and also to in
Quire concerning treasure trove, who were 
the finders, and where it is, and whether any 
one be suspected of having fOWld and con
cealed a treasure. l '  Bl. Comm. 349. It be
longs to the ministerial office of the coroner 
to serve writs and other process, and gener
ally to discharge the duties of the sheriff, in 
case of the incapacity of that officer or a 
vacancy in his office. On the office and fimc
tions of coroners, see, further, Pueblo Coun� 

CO RON E R'S I NQUEST. An inquisition or 
examination into the causes and circum
stances of any death happening by violence 
or under suspicious conditions within his ter
ritory, held by the coroner with the assistance 
of a jury. Boisliniere v. County Com'rs, 32 
Mo. 378. 

CORPORAL. Relating to the body ; bodily. 
Should be distinguished from corporeal (q. 
v.). 

CORPORAL I MBECI L ITY. Physical inabil
ity to perform completely the act of sexual 
intercourse ; not necessarily congenital, and 
not invariably a permanent and incurable im
potence. Griffeth v. Griffeth, 162 Ill. 368, 44 
N. E. 820 ; Ferris v. Ferris, 8 Conn. 166. 

CORPORAL OATH.  An oath, the external 
solemnity of which consists in laying one's 
hand upon the Gospels while the oath is ad
ministered to him. More generally, a solemn 
oath. The terms "corporal oath" and "solemn 
oath" are, in Indiana, at least, used synony
mously ; and an oath taken with the uplifted 
hand may be properly described by either 
term. Jackson v. State, 1 Ind. 185 ; State v. 
Norris, 9 N. H. 102 ; Com. v. Jarboe, 89 Ky. 
143, 12 S. 'V. 138. 

CORPO RAL P U N I SH M ENT. Physical pun
ishment as distinguished from pecuniary pun
ishment or a fine ; any kind of punishment of 
or inflicted on the body, such as whipping or 
the pillory ; the term may or may not include 
imprisonment, according to the context. 
Ritchey v. People, 22 Colo. 251 , 43 Pac. 1(}26 ; 
People v. ,\Vinchell, 7 Cow. (N. Y.) 525, note. 

CO R PO RAL TOUCH.  Bodily touch ; actua1 
physical contact ; manual apprehension. 

CORPO RALE SACRAM ENT U M� In old Eng
lish law. A corporal oath. 

Corp-oralis Inju ria non recipit restimatio·nem de 
futu ro. .A. personal injury does not receive 
satisfaction from a future course of proceed
ing, [is not left for its satisfaction to a future 
course of proceeding.] Bac. Max. reg. 6 ;  
Broom, Max. 278. 

CORPORATE.' Belonging to a corporation ; 
as a corporate name. Incorporated ; as a 
corporate body. 

CORPO RATE AUTHO R I T I ES. The title giv
en in statutes of several states to the ag
gregate body of officers of a llllinicipal co 1'-
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poration, or to certain of those officers (ex- v. Willcox, 128 S. C. 500, 122 S. E. 516, 517 ; 
cluding the others) who are vested with au- Sinclair v. City of Lincoln, 101 Neb. 163, Hi2 
thority in regard to the !particular matter N. W. 488, L. R. A. 1917E, 842 ; City of Quit
spoken of in the statute, as, taxation, bonded man v. Jelks & McL€od, 139 Ga. 238, 77 S. 
debt, regulation of the sale of liquors, etc. E. 76 ; or a purpose necessary or proper to 
See People v. Knopf, 171 Ill. 191, 49 N. E. 424 ; Carry into effect the object of the creation of 
State v. Andrews, 11 Neb. 523, 10 N. W. 410 ; the corporate body (People v. School Trus
Com. v. Upper Darby Auditors, 2 Pa. Dist. tees, 78 Ill. 140) ; or one which is germane to 
R. 89 ; Herschbach v. Kaskaskia Island San- the general scope of the objects for which 
itary and Levee Dist., 265 Ill. 3S8, 106 N. E. the corporation was created or has a legiti-
942, 945 ; Board of Education of Houston mate connection with those objects and a 
County v. Hunt, 159 Ga. 749, 12-6 S. E. 700, manifest relation thereto. (Weightman v. 
792 ; Smith v. Board of Education of Wash- Clark, 103 U. S. 256, 26 L. Ed . . 39-2) . 
ington County, 153 Ga. 758, 113 S. E. 147, 149 ; , \ . 
White v. Papillion Drainage Dist., 96 Neb. CO RPORAT I O N. An artificial person or le-
241, 147 N. W. 218, 219 ; Schaeffer v. Bonham, gal entity created ·by or under the authority 
9-5 Ill. 382. of the laws of a state or nation, composed, 

CORPO RATE BO DY. This term, or its equiv
alent "body corporate," is applied to private 
corporations aggregate ; not including mu
nicipal corporations. Cedar County v. John
son, 50 Mo. 225 ; . East Oakland Tp. v. Skin
ner, 94 U. S. 256, 24 L. Ed. 125 ; Cam!pbell v. 

. Railroad Co., 7l . Ill. 611 ; Com. v. Beamish, 
81 Pa. St. 391 ; Smith v. Board of Education 
of Washington County; 153 Ga. 758, 113 S. E. 
147, 152 ; County Board of Education for 
Houston County v. Hunt, 29 Ga. App. 665, 116 
S. E. 900 . . 

CORPORATE FRANCH IS E. The right to 
exist and do ,business as a corporation ; the 
right or pri vilege granted by the state or gov
ernment to the persons forming an aggregate 
private corporation, and their successors, to 
exist and do business as a corporation and to 
exercise the rights and powers incidental to 
that form of organization or necessarily im
plied in the grant. Bank of California v. San 
Francisco, 142 Cal. 276, 75· Pac. 832, 64 L. R. 
A. 918, 100 Am; St. Rep. 130 ; Jersey City 
Gaslight Co. v. United Gas Imp. Co. (C. C.) 
46 Fed. 264 ; Cobb v. Durham County, 122 N. 
C. 307, 30 S. E. 338 ; People' v. Knight, 174 N. 
Y. 475, 67 N. E. 65, 63 L. R. A. 87 ; State on 
info Wear v. Business Men's Athletie Club, 178 
Mo. App. 548, 163 S. W. 901, 007. 

CORPORATE N AM E. When a eorporation Is 
erected. a name js always given to it, or, sup
posing none to -he actually given, will attach 
to it 'by implication, and by that name alone 
it must sue and be sued, and do all legal acts, 
though 3 very minute variation therein is not 
material, and the name is capable of bein� 
changed (by competent authority) without af
fecting the · identity or eapacity of the cor
poration. Wharton. 

CORPO RAT E  P U RPOSE. In reference to 
municipal corporations, and, especially to 
their powers of taxation, a "corpOrate . pur
pose" is one which 'shall promote the general 
prosperity and the welfare of the · municipal
ity. Dickinson Y. Salt. Lake Oity. 57 Utah, 
530, 195 P. 1110; 1111 ; People v. Willi�mson 
Co\lll�t �, :m. :'��I��i �; E. �571, 1� ; B,�ttl� 

in some rare instances, of a single person 
and his successors, being the incumbents of 
a particular office, but ordinarily consisting 
of an association of numerous individuals, 
who subsist as a ,body politic under a special 
denomination, which is regarded in law as 
ha ving a personality and existence distinct 
from that of its several members; and which 
is, 'by the same authority, vested with the ca- r 
pacity of continuous succession, irrespective 
of changes -in its membership, either in per
petuity or for a limited term of years, and of 
aeting as a unit or single individual in mat
ters relating to the common pUl'lpose of the 
association, within the scope of the powers 
and authorities conferred upon such bodies 
by law. ,See Case of Sutton',s Hospital, 10 
Coke, 32 ; Dartmouth College v. Woodward , 
4 Wheat. 518, 686, 657, 4 L. Ed. -629 ; U. S. 
v. Trinidad Coal Co., 137 U. S. 160, 11 Sup. 
Ct. 57, 34 L. Ed. 640 ; Andrews Bros. Co. v. 
Youngstown Coke Co., 86 Fed. 585, 30 C. c. 
A. 298 ; Porter v. Railroad Co., 76 Ill. 573 ; 
State V. Payne, 129 Mo. 468, 31 S. W. 797, 33 
L. R. A. 576 ; Farmers' L. & T. Co. v. New 
York, 7 Hill (N. Y.) 283 ;  State v. Turley, 142 
Mo. 403, 44 S. W. 267 ; Barber v. Interna
tional Co., 73 Conn. 587, 48 AU. 758 ; Sov
ereign Camp v. Fraley, 94 Tex. 200, 59 S. ,Yo 
905, 51 L. R. A. 898 ; American Soap Co. v. 
Bogue, 114 Ohio St. 149, 150 N. E. 743 ; Ne
braska Wheat Growers' Ass'n v w Smith, 115 
Neb. 177. 212 N. W. 39, 44 ; Adams v. Georgia 
Ry. & Electric Co., 142 Ga. 49'7, 83 S. E. 131 ; 
State v. Thistle Down Jockey Olub, 114 Ohio 
St. 582, 151 N. E. 709, 711 ; Congdon V. Cong
don, 160 Minn. 343, 200 N. W. 76, 81. 

A franchise possessed by one · or more in
dividuals, who subsist as a body politic, un
der a special denomination, and are vested 
by the policy of the law with the capacity of 
perpetual succession, and of acting in several 
respects, however numerous . the association 
may 'be, as a single individua.l. ', 2 Kent, Comm. 
267. ' . 

. An artificial person or being, endowed by 
law with the capacity of perpetual succes
sion ; . consisting either of a siIlgle individuaJ, 
(termed a "corporat).on sole:') ' or of a collec
tic;m ' of seyer. a! individu�ls, · (�hich is te�me<l 
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a "corporation aggregate.,,) 3 Steph. Comm. 
166 ; 1 Bl. ComIIl; 467, 469. 

A corporation is an intellectual body, cre
ated by law, composed of individuals united 
under a common name, the members of which 
succeed each other, so that the body con
tinues always the same, notwithstanding the 
change of the individuals who compose it, 
and which, for certain purposes, is considered 
a natural person. Civil Code La. art. 427. 

A "corporation" Is more nearly a method than 
a thing, and the law, in dealing with a corpora
tion, need not define it . as a person or entity, or 
even as an embodiment of functions, rights, and 
duties, but may treat it as a name for a useful 
and usual collection of jural relations, each one 
of which must in every instance be ascertained, 
analyzed, and assigned to its appropriate place ac
cording to the circumstances of the particular case, 
having due regard to the purposes to be achieved. ' 
Farmers' Loan & Trust Co. v. Pierson, 222 N. Y. 
S. 532, 543, 130 Misc. 110. 

The statement that a "corporation" is an artificial 
person or entity, apart from its members, is mere
ly a description, in figurative language, of a cor
poration viewed as a collective body. A corpora
tion is really an association of persons, and no 
judicial dictum or legislative enactment can alter 
this fact. McIntosh v. Dakota Trust Co., 52 N. D. 
752, 204 N. W. 818, 825, 40 A. L. R. 1021. 

A corporation is a collection of natural persons, 
joined together by their voluntary action or by 
legal compulsion, by or under the authority of an 
act of the Legislature, consisting either of a spe
cial charter or of a general permissive statute, 
to accomplish some purpose, pecuniary, ideal, or 
governmental, autqorized by the charter or govern
ing statute, under a scheme of organization, and 
by methods thereby prescribed or permitted, with 
the faculty of having a continuous succession dur
ing the period prescribed by the Legislature for .its 
existence, of having a corporate name by which 
it may make and take contracts, and sue and be 
sued, and with the faculty of acting as a unit in 
respect of all matters, within the scope of the pur
poses for which it is created. State v. Knights of 
Ku Klux Klan, 117 Kan. 564, 232 P. 254, 257, 37 A. 
L. R. 1267. 

Classification 

According to the accepted definitions and 
rules, corporations are classified as follows: 

-Public and private. A public corporation is 
one created by the state for political purposes 
and to act as an agency in the administration 
of civil government, generally within a par
ticular territory or subdivision of the state, 
and usually invested, for that purpose,. with 
subordinate and local powers of legislation ; 
such as a county, city, town, or school district. 
These are also sometimes called "political cor
porations." People v. McAdams, 82 Ill. 356 ; 
Wooster v. Plymouth, 62 N. H. 208 ; Goodwin 
v. East Hartford, 70 Conn. 18, 38 A. 876 ; 
Dean v. Davis, 51 Cal. 409 ; Regents v. Wil
liams, 9 Gill � J. (Md.) 401, 31 Am. Dec. 72 : 
Ten Eyck v. Canal Co., 18 N. J. Law, 200, 37 
Am . Dec. 233 ; Toledo Bank v. Bond, 1 Ohio 
St. 622 ; Murphy v. Mercer County, 57 N. J. 
Law, 245, 31 A. 229 ; .  Van Campen v. Olean 
General Hospital, 210 App. Div. 204, 205 N. Y. 
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S. 554, 555 ; Detroit Museum of Art v. Engel, 
187 Mich. 432, 153 N. W. 70{)·; Georgia Hus
sars v. Haar, 156 Ga. 21, 118 S. E. 563, 564 ; 
Depew v. Venice Dtainage Dist., 158 La. 1099, 
105 So. 78 ; School Dist. No. 28 of Lake and 
Missoula Counties v. Larson, 80 Mont. 363, 
260 P. 1042, 1046 ;  Lambert v. Board of Trus
tees of Public Library, 151 Ky. 725, 152 S. W. 
802, 806, Ann. Cas. 1915A, '180; In re Bank 
of Nampa, 29 Idaho, 166, 157 P. 1117, 1118 ;  
Indian Cove Irr. Dist. v. Prideaux, 25 Ida
ho, 112, 136 P. 618, 621, Ann. Cas. 1916A, 
1218 ; Sullivan v. Blakesley, 35 Wyo. 73, 
246 P. 918, 921 ; O'Neill v. Leamer, 9-3 Neb. 
786, 142 N. W. 112, 113 ; Birmingham Drain
age Dist. v. Chicago, B. & I. R. Co., 274 Mo. 
140, 202 S. W. 404, 407 ; Providence Engineer
ing Corporation v. Downey Shipbullding Cor- . 
poration (C. C. A.) 294 F. 641, 646. 

Private corporations are those founded by 
and composed of private individuals, for pri
vate purposes, as distinguished from govern
mental purposes, and having no political or 
g10vernmental frand,hises or duties. Santa 
Olara County v. Southern Pac. R. Co. (0. C.) 
18 F. 402 ; Swan v. Williams, 2 Mich. 434 ; 
People v. McAdams, 82 Ill. 361 ; McKim v. 
Odom, 3 Bland (Md.) 418 ; Rundle v. Canal 
Co., 21 Fed. Cas. 6 ;  State ex reI. Coco v. Riv
erside Irr. Co., 142 La. 10, 76 So. 216, 218 ; 
Forbes Pioneer Boat Line v. Board of Com'rs 
of Everglades Drainage Dist., 82 So. 346, 350, 
77 Fla. 742 ; Providence Engineering Corpo
ration v. Downey Shipbuilding Corporation 
(C. C. A.) 294 F. 641, 648. 

The true distinction between public and private 
corporations is that the former are organized for 
governmental purposes, the latter not. The term 
"public" has sometimes been applied to corpora
tions of which the government owned the entire 
stock, as . in the case

' 
of a state bank. But bear

ing in mind that "public" is here equivalent to 
"political," it will be apparent that this is a 
misnomer. Again the fact that the business or oper
ations of a corporation may directly and very ex
tensively affect the general public ( as in the case 
of a railroad company or a bank or an insurance 
company) is no reason for calling it a public cor
poration. If organized. by private persons for their 
own advantage,-or even if organized for the bene
fit of the public generally, as in the case of a free 
public hospital or other charitable institution,
it is none the less a private corporation, . if it doe!: 
not possess governmental powers or functions. The 
uses may in a sense be called "public," but the 
corporation is "private," as much so as if the f.an
chises were vested in a single person. Dartmouth 
College v. Woodward, 4: Wheat. 562, 4 L . .  Ed. 629 ; 
Ten Eyck v. Canal Co., 18 N. J. Law, 204, 37 Am. 
Dec. 233. It is to be observed, however, that those 
corporations which serve the pUblic or contribute 
to the comfort and convenience of the general pub
lic, though owned and managed by private interests, 
are now ( and quite appropriately) denominated 
"public-service corporations." See intra. Another 
distinction between public and private corporations 
is . that the former are not voluntary associations 
( as the latter are ) and that there is no contractual 
relation between the government an.d a public cor
poration o'r between the individuals who compose 
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it. Mor. Priv: Corp. § 3 :  Goodwin v. East Hart
ford, 70 Conn. 18, 38 A. 876. 

The terms "public" and "municipal," as applied 
to corporations, are not convertible. All municipal 
corporations are public, but not vice versa. Strict
ly speaking, only cities and towns are "municipal" 
corporations, though the term is very commonly 
so employed as to. include also counties and such 
governmental agencies as school districts and road 
districts. Brown v. Board of Education, 108 Ky. 
783, 57 S. W. 612. But there may also be "public" 
corporations which are not "municipal" even in 
this wider sense of the latter term. Such, accord
ing to some of tke authorities, are the "irrigation 
districts" now known in several of the western' 
states. Irrigation Dist. v. Collins, 46 Neb. 411, 64 
N. W. 1086 ; Irrigation Dist. v. Peterson, 4 Wash. 
147, 29 ,P. 995. C'ompare Herring v. Irrigation Dist . .  
(C. C. ) 95 F. 705. 

-Ecclesiastical and lay. In the English law, 
all corporations private are divided into ec
clesiastical and lay, the former being such 
corporations as are composed exclusively of ec
clesiastics organized for spiritual purposes, or 
for administering property held for religious 
uses, such as bishops and certain other dig
nitaries of the church and (formerly) abbeys 
and monasteries. 1 B!. Comm. 470. Lay cor
porations are those composed of laymen, and 
existing for secular or' busineSSI purposes. 
This distinction is not recognized in American 
law. Corporations formed for the purpose of 
maintaining or propagating religioD: or of sup. 
porting public religious services, according to 
the rites of particular denominations, and in
cidentally owning and administering real and 
personal property for religious uses, are caned 
"religious rorporations,'� rus distinguished 
frQID business corporations ; but they are 
"lay" corporations, and not "ecclesiastical" 
in the sense of the English law. Robertson 
v. Bullions, 11 N. Y. 243. 

-Eleemosynary a.nd civil. Lay corporations 
are classified as "eleemosynary" and "civil ;" 
the former being such as are created for the 
distribution of alms or for the administration 
of charities or for purposes falling under the 
description of "charitable" in its widest sense, 
including hospitals, asylums, and colleges ; 
the latter being organized for the facilitating 
of business transactions and the profit or ad
vantage of the members. 1 BI. Comm. 471 ; 
Dartmouth College T. Woodward, 4 Wheat. 
660, 4 L. Ed. 629. 

In tbe law of Louisiana, �e term "civil" 
as applied to corporations, is used in a differ
ent sense, being contrasted with "religious." 
Civil corporations are those which relate to 
temporal police ; such are the corporations 
of the cities, the companies for the advance
ment of commerce · and agriculture, literary 
societies, colleges or universities founded for 
the instruction of youth, and the like. Reli
gious corporations are those whose establish
ment relates only to . religion ; such are . the 
congregations of the' different religiOUS per
suasions. Civ. Code La. art. .43L 
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-Aggregate and sole. A corporatIon sole is 
one conSisting of one person only, and his 
successors in some particular station, who are 
incorporated by law in order to give them 
some legal capacities and advantages, par
ticularly that of perpetuity, which in their 
natural persons they could not have had. In 
this sense, the sovereign in England is a sole 
corporation, so is a bishop, so are some deans 
distinct from their several chapters, and so 
is every parson and vicar. 3 Steph. Comm. 
168, 169 ;  2 Kent, Comm. 273. Warner v. 
Beers, 23 Wend. (N. Y.) 172 ; Codd v. R.ath
bone, 19 N. Y. 39 ; First Parish v. Dunning, 7 
Mass. 447 ; Reid v. Barry, 93 Fla. 849, 112 So. 
846, 859. 

A corporation aggregate is one composed of 
a number of individuals vested with corporate 
powers ; and a "corporation," as the word 
is used in general popular and legal speech, 
and as de.fined at the head of this title, means 
a "corporation aggregate." 

-Domestic 'and foreign. With reference to the 
laws and the courts of any given state, a " do
mestic" corporation is one created by, or or
ganized under, the laws of that state ; a "for
eign" corporation is one created by or under 
the laws of another state, government, or 
country. In re Grand Lodge, 110 Pa. 613, 1 
A. 582 ; Boley v. Trust Co., 12 Ohio St. 143 ; 
Bowen v. Bank, 34 How. Prac. (N. Y.) 411 ; 
F'owler v. ChillingwoTth, 94 Fla. 1, 113 So. 667, 
669 ; Kittredge v. Fairbanks Co., 91 Vt. 174, 
99 A. 1016, 1017 ; Magna Oil & Refining Co. v. 
Uncle Sam Oil Co., 81 Ok!. 8, 196 P. 142, 143 ; 
Wulfsohn v. Russian Socialist Federated 
Soviet of Russia, 118 Misc. 28, 192 N. Y. S. 282. 
284. 

-Close and open. A "close" corporation is one 
in whic.h the directors and officers have the 
power to fill vacancies in their own number, 
without allowing to the general body of stock
holders any cholce or vote in their election. 
.An "open" corporation is one in which all the 
members or corporators have a vote in the 
election of the directors and other officers. 
McKim v. Odom, 3 Bland (Md.) 416. 

Other Compound andi Desoriptive Terms 

-A bus,iness corpo'ration is one formed for the 
purpose of transacting business in the widest 
sense of that term, including not only trade 
aDd commerce, but manufacturing, mining, 
banking, insurance, transportation, and prac
tically every form of commercial or industrial 
activity where the purpose of the organization 
is pecuniary profit ; contrasted with religious, 
charitable, educational, and other like organi
zations, which are sometimes grouped in the 
statutory law of a state under the general 
designation of "corporations not for profit." 
Winter v. Railroad Co., 30 Fed . .  Cas. 329 ; In 
re Independent Ins. Co., ' 13 Fed. Cas. 13 ; Mc
Leod v. College, 69 Neb. 550, 96 N. W. 265·. 

-Corporatio.n d� facto. One existing under 
color of law and in pursuance of an effort 
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made in good, faith to organi-ze a corporation 
under the statute ; an association of men 
claiming to be a legally incorporated company, 
. and exercising the powers and functions of a 
corporation, but without actual lawful author
Ity to do so. Foster v. Hare, 26 Tex. Oiv. App. 
177, 62 S. W. 541 ; Attorney General v. Ste
vens, 1 N. J. Eq. 378, 22 Am. Dec. 526 ; Manu
facturing Co. v. Schofield, 28 Ind. App. 95, 62 
N. E. 106 ; Cedar Rapids Water Co. v. Cedar 
Rapids, 118 Iowa, 234, 91 N. W. 1081 ; John
Bon v. Okerstrom, 70 Minn. 303, 73 N. W. 147 ; 
Tulare Irrig. Dist. v. Shepard, 185 U. S. 1, 22 
Sup. Ct. 5311, 46 L. Ed. 773 ; In re Gibbs' Es
tate, 157 Pa. 59, 27 A. 383, 22 L. R. A. 276 ; 
Pape v. Bank, 20 Kan. 440, 27 Am. Rep. 183 ; 
Paragon Distributing Corporation v. Paragon . Laboratories, 99 N. J. Eq. 224, 129 A. 404 ; 
Fayette Wholesale Grocery Co. v. Brown 
Bros., 102 W. Va. 181, 135 s: E. 235, 237 ; In
ter-Ocean Newspaper Co. v. Robertson, 296 
Ill. 92, 129 N. E. 523, 524 ; Nelson v. Consoli
dated Independent School Dist. of Troy Mills, 
181 Iowa, 424, 164 N. W. 874, 876 ; Evens v. 
Anderson, 132 Minn. 59, 155 N. W. 1040, 1041. 

-Corporation de jure. That which exists by 
reason of full compliance by incorporators 
with requirements of an eXisting law permit
ting organization of such corporation ; it is 
impregnable to assault iIi the courts from any 
source. Henderson v. School Dist. No. 44, 75 
Mont. 154, 242 P. 979, 980. 

-Joint-stock corporation. This differs from a 
joint-stock oompany in being regularly incor
porated, instead of being a mere partnership, 
but resembles it in having a capital divided 
into shares of stock. Most business corpora
tions (as di�tinguished from eleemosynary 
corporations) are of this character. 

A "joint-stock corporation" is {me organized un
der a general statute authorizing the creation of 
such corporations and providing the procedure for 
creating it, and is distinguished from a "corpora
tion" created by special resolution or act of the 
Legislature, which resolution or act is the charter 
of the corporation, when accepted, and the corpora
tion organized thereunder, and the corporation is 
a chartered corporation, as distinguished from a 

joint-stock corporation. Barber v. Morgan, 89 Conn. 
583, 94 A. 984, 986, Ann. Cas. 1916E, 102. 

-Mone.yed corporations are, properly speak
ing, those dealing in money or in the business 
of receiving deposits, loaning money, and ex
change ; but in a wider sense the term is ap
plied to all business corporations having a 
money capital and employing it in the con
duct of their business. Mutual Ins. Co. V. 
Erie County, 4 N. Y. 444 ; Gillet v. Moody, 3 N. 
Y. 487 ; Vermont Stat. 1894, § 3674 ; Hill v. 
Reed, 16 Barb. (N. Y.) 287 ; In re California 
Pac. R. Co., 4 Fed. Cas. 1,060 ; Hobbs · v. Na
tional Bank, 101 F. 75, 41 C. o. A. 205. 

-M unioipal corporations. See that title. 

-Public-service corporations. Those w)lOse 
operations serve the needs of the general pub-
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lie or conduce to the comfort and convenience 
of an entire community, such as railroads, 
gas, water, and electric light companies. The 
business of such companies is said to be "af
fected with a pubiic interest," and for that 
reason they are subject to legislative regula
tion and cont·rol to a greater extent than cor
porations not of this character. Washington 
& C. Ry. Co. v. Mobile & O. R. Co. (C. C. A.) 
255 F. 12, 14. 

-Quas.i oorporations. Organizations resem
bling corporjations ; municipal societies or 
similar bodies which, though not true corpo
rations in all respects, are yet recognized, by 
statutes or immemorial usage, as persons or 
aggregate corporations, with precise duties 
which may be enforced, and privileges which 
may be maintained, by suits at law. They 
may be considered quasi corporations, with 
limited powers, co-extensive with the duties 
imposed upon them by statute or usage, but 
restrained from a general use of the authority 
which belongs to those metaphysical persons 
by the common law. Scates v. King, 110 Ill. 
456 ; Adams v. Wiscasset Bank, 1 Me. 361, 
1 Am. Dec. 88 ; Lawrence County v. Railroad 
Co., 81 Ky. 227 ; Barnes v. District of Colum
bia, 91 U. S. 552, 23 L. Ed. 440. 

. 
This term is lacking in definiteness and precision. 

It appears to be applied indiscriminately ( a )  to 
all kinds of municipal corporations, the word 
"quasi" being introduced because it is said that 
these ape not voluntary organizations like private 
corporations, but created by the legislature for 
its own purposes and without reference to the wish
es of the people of the territory affected ; (b) to 
all municipal corporations except cities and incor
porated towns, the latter being considered the only 
true municipal corporations because they exist and 
act under charters or statutes of incorporation while 
counties, school districts, and the like are merely 
created or set off under general laws ; (c)  to 
municipal corporations possessing only a low or
der of corporate existence or the most limited range 
of corporate powers, such as hundreds in England, 
and counties, villages, and school districts in 
Am�rica. 

A term applied to those bodies, or municipal so
cieties, which, though not vested with the general 
powers of corporations, are yet recognized, by stat
utes or immemorial usage, as persons, or aggregate 
corporations, with precise duties, which may be en
forced, and privileges, which may be maintained, 
by suits at law. State v. Hagen, 136 La. 868, 67 So. 
935, 936. 

There is a well-defined and marked distinction 
between municipal corporations proper and political 
or quasi corporations. Cities, towns, and villages 
are municipal corporations proper, while counties, 
townships, school districts, road districts, and the 
like are quasi corporations. Honnold v. Board of 
Com'rs of Carter County, 71 Okl. 71, 177 P. 71, 74 ; 
City of East Cleveland v. Board of Education of 
City School Dist. of East Cleveland, 112 Ohio St. 
607, 148 N. E. 350, 351. 

"Quasi corporation" is a phrase used to designate 
bodies which possess a limited number of corporate 
powers, and which are low down in the scale or 
grade of ,corporate existence, 'and is generally ap
plied to a body which exercises c�rtain functions 
of a corporate character, but which has not beeD 
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created a corporation by any statute, genera.l or spe
cial. Eakle

' 
v. Board of Education of Independent 

School Dist. of Henry, 97 W. Va. 434, 125 S. E. 165, 
167. 

-Quasi public corporation. This term is some
times applied to corporations which are not 
strictly publie, in the sense of being organized 
for governmental purposes, but whose opera
tions contribute to the comfort, convenience, 
or welfare of the general public, such as tele
graph and telephone companies, gas, water, 
and electric light companies, and irrigation 
companies. More commonly and more correct
ly styled "publie-service corporations." See 
Wiemer v. Louisville Water Co. (0. C.) 130 F. 
251 ; Cumberland Tel. Co. v. Evansville (C. 
C.) 127 F. 187 ; McKim v. Odom, 3 Bland 
(Md.) 419 ; Campbell v. Watson, 62 N. J. Eq. 
396, 50 A. 120 ; Burgess v. City of Brockton, 
235 Mass. 95, 126 N. E. 456, 460 ; Van Valken
burgh v. H'ord (Tex. Civ. App.) 207 S. W. 405, 
414 ; Borough of Mt. Union v. Kunz, 290 Pa. 
356, 139 A. 118, 121. 

There Is a large class of private corporations 
which on account of special franchises conferred on 
them owe a duty to the public which they may be 
compelled to perform. This class of corporations 
is known as public service corporations, and in legal 
phraseology as "quasi public corporations," or cor
porations affected with a public interest. A "quasi 
pubUc corporation" may be said to be a private 
corporation which has given to it certain powers 
of a public nature, such, for instance, as the power 
of eminent domain, in order to enable it to dis
charge its duties for the public benefit, in which 
respect it differs from an ordinary private corpo
ration, the powers of which are given and exer
cised for the exclusive advantage of its stockhold
ers. State ex reI. Coco v. Riverside Irr. Co., 142 
La. 10, 76 So. 216, .218. 

The term is also applied to corporations of 
that class sometimes called "quasi munici
pal corporations," such as school districts ; 
Courtright v. Consolidated Independent 
School Dist. of Mapleton, 203 Iowa, 26, 212 
N. W. 368, 369 ; road districts ; Road Im
provement Dist. No. 7 of Poinsett County, 
Ark., v. Guardian Savings & Trust Co. (C. C.) 
298 F. 272, 274 ; Tyree v. Road Dist. No. 5, 
�avarro County (Tex. Civ. App.) 199 s. W. 
644, 647 ; drainage districts ; Taylor Coal 
Co. v. Board of Drainage CO,m'rs of Ohio 
County, 189 Ky. 793, 225 S. W. 368, 369 ; Mid
dle Oanal Co. v. Whitley, 172 N. C. 100, 90 
s. E. 1 ;  irrigation districts ; Bonneville Irr. 
Dist. v. Ririe, 57 Utah, 306, 195 P. 204, 205 ; 
Rathfon v. Payette-Oregon Slope Irr. Dist., 76 
Or. 606, 149 P. 1044, 1045 ; and counties, 
townships, etc. Forbes Pioneer Boat Line v. 
Board of Com'rs of Everglades Drainage 
Dist., 77 Fla. 742, 82 So. 346, 350. 

-Spiritual corporations. Corporations, the 
members of which are entirely spiritual per
sons, aNd iBCOllpc>l'ated as such, for the fur
therance of .religi-on and perpetuating ,the 
riP.ta of the chur,ch. 
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-Trading corporations. A trading corporation 
is a commercial corporation engaged in buy
ing and selling. The word "trading," is much 
narrower in scope than " business," as applied 
to corporations, and though a trading corpora
tion is a business corporation, there are many 
business corporations which are not trading 
companies. Dartmouth College v. Woodward, 
4 Wheat. 669, 4 L. Ed. 629 ; Adams v. Railroad 
Co., 1 Fed. Cas. 92. 

-Tramp oorporations. Companies chartered 
in one state without any intention of doing 
business therein, but which carry on their 
business and operations wholly in other 
states. State v. Georgia Co., 112 N. O. 34, 17 
S. E. 10, 19 L. R. A. 485. 

Synonyms 

The words "company" and "corporation" 
are commonly used as interchangeable terms. 
In strictness, however, a company is an asso
ciation of persons for business or other pur
poses, embracing a considerable number of 
individuals, which may or may not be incor
porated. In the former case, it is legally a 
partnership or a joint-stock company ; in the 

. latter case, it is properly called a "corpora
tion." Goddard v. Railroad Co., 202 Ill. 362. 
66 N. E. 1066 ; Bradley Fertilizer Co. v. South 
Pub. Co., 4 Misc. 172, 23 N. Y. S. 671$ ; Com. 
v. Reinoehl, 163 Pa. 287, 29 A. 896, 25 L. R. A. 
247 ; State v. Mead, 27 Vt. 722 ; Leader Print
ing Co. v. Lowry, 9 Okl. 89, 59 P. 242. F'ol' 
the · particulars in which corporations differ 
from "Joint-Stock Companies" and "Partner
ships," see those titles. 

CORPORAT I ON ACT. In English law. The 
statute 13 Car. II. St. 2, c. 1 ; by which it was 
provided that no.person should thereafter be 
elected to office in any corporate town that 
should not, within one year previously, have 
taken the sacrament of the Lord's Supper, ac
cording to the rites of the Church of Eng
land ; and every person so elected was also re
quired to take the oaths of allegiance and su
premacy. 3 Steph. Comm. 103, 104' ; 4 BI. 
Comm. 58. This statute is now repealed. 4 
Steph. Comm. 511. 

CORPO RAT I O N  COURTS. Certain courts in 
Virginia described as follows : "For each city 
of the state, there shall be a court called a 
'corporation court,' to be held by a judge, with 
like qualifications and elected in the same 
manner as judges of the county court." Code 
Va. 1887, § 3050 (Code 1919, § 5905). 

CORPORATO R. A member of a corporation 
aggregate. Grant, Corp. 48 . .  

CORPO RE ET AN I MO. Lat. By the body 
and by the mind ; by the physical act and by 
the mental intent. Dig. 41, 2, 3. 

CORPOREAL. A term descriptive of such 
things as have an objective, material exist
ence ; pereeptible by the senses · of . sight and 
touch ; .  plBsees_; a . real . bod,. Opposed to 



incorporeal and spiritual. CIT. Code La. art. 
460 ; Su1l1van v. Richardson, 33 Fla. 1, 14 So. 
692. I 

There is a distinction between "corporeal" and 
"corporal." The former term means "possessing a 

body," tha.t is, tangible, physical, material : the 
latter means "relating to or affecting a body," that 
is, bodily, external. Corporeal denotes the nature 
or physical existence at a body : corporal denotes 
its exterior or the co-ordination of it 'with some 
other body. Hence we speak of "corporeal heredita
ments," but of "corporal punishment," "corporal 
touch, I I  "corporal oath," etc. 

CORPO REAL 
Hereditaments. 

HEREDITAMENTS. See 

C O R PO REAL PROPERTY. Such as affects 
, the senses, and may be seen and handled, as 

opposed to incorporeal property, which cannot 
be seen or handled, and exists only in con
templation. Thus a house is corporeal, but 
the annual rent payable for its occupation is 
incorporeal. Corporeal property is, if mov
able, capable of manual transfer ;  if immov
able, possession of it may be delivered up. 
But incorporeal property cannot be so trans
ferred, but some other means must be adopt
ed for its transfer, of which the most usual is 
an instrument in writing. Mozley & Whitley. 

In Roman law, the distinction between things 
corporeal and incorporeal rested on the sense of 
touch : tangible objects only were considered cor
poreal. In modern law, all things which may be 
perceived by any of the bodily senses are termed 
corporeal, altho'ugh a common definition of the 
word includes merely that which can be touched 
and seen. 14a C. J. 1424 (citing Abbott's Dict.). 
Marnett OH & Gas Co. v. Munsey (Tex. Civ. App.) 
232 S. W. 867, 869 : Sullivan v. Richardson, 33 
Fla. I, 116, 14 So. 692. 

The term "property," however, Is a generic term 
of extensive application. 32 Cyc. 647. In its strict 
legal sense, "property" Is nothing but the right of 
dominion, possession, and disposition which may be 
acquired ov.er physical things. Braceville Coal Co. 
v. People, 147 Ill. 66, 35 N. E. 62, 22. L. R. A. 340, 
37 Am. St. Rep. 206 : Fears v. State, 102 Ga. 274, 
29 S. E. 463 ; De Lauder v. Baltimore County, 
94 Md. I, 50 A. 427 ;  Jaynes v. Omaha St. R. Go., 
53 Neb. 631, 74 N. W. 67, 39 L. R. A. 751. It fol
lows that from that point of view, there is no such 
thing as "tangible" property or "corporeal" prop
erty, and the only meaning waich can in law be 
given to the expressiO'Il "oorporeal property" is the 
right to possess, use, occupy, and enjoy corporeal 
things and take the profits thereof. Transcontinen
tal Oil Co. v. Ilmmerson, 298 Ill. 394, 131 N. E. 645, 
64.8, 16 A. L. R. 507. 

CO RPS D I PLOMATIQU E. In international 
law. Ambassadors and diplomatic persons at 
any court or capital 
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physical substance; as ' distinguished from in
tellectual conception ; the principal sum or 
capital, as distinguished from interest or in
come. In re Barron's Will, 163 Wis. 275, 155 
N. W. 1087, 1089 ; United States Trust Co. of 
New York v. Heye, 181 App. Div. 544, 168 N. 
Y. S. 1051, 1057 ; Macy v. Ladd, 219 N. Y. S. 
449, 460, 128 Misc. 732 ; In re Schley (Sup.) 
173 N. Y. S. 317, 319. 

A substantial or positive fact, as distin
guished from what ' is equivocal and ambigu
ous. The corpus delicti (body of an offense) 
is the fact of its having been actually com-
mitted. Best, Pres. 269-279. 

' 

A corporeal act of any kind, (as distin
guished from animus or mere intention,) on 
the part of him who wishes to acquire a thing, 
whereby he obtains the physical ability to 
exercise his power over it whenever he pleas
es. The word occurs frequently in this sense 
in the civil law. Mackeld. Rom. Law, §, 248. 

-Corpus comitatus. The body of a county. 
The whole county, as distinguished from a 
part of it, or any particular place in it. U. 
S. v. Grush, 5 Mason, 290, Fed. Cas. No. 15, 
268. 

--Corpus corppratum.  A corporation ; a COl'
p0rate body, other than municipal. 

-Corpus cum causa. (The body with the 
cause.) An English writ which issued out of 
chancery, to remove both the body and the 
record, touching the cause of any man lying 
in execution upon a judgment for debt, into 
the king's bench, there to remain until he 
sa tisfied the judgment. Cowell ; Blount. 

-Corpus delicti. The body of a crime. The 
body (material substance) upon which a crime 
has been committed, e. g., the corpse of a mur
dered man, the charred remains of a house 
burned down . .  In a derivatiVe sense, the sub
stance or foundation of a crime ; the substan
tial fact that a crime has been committed. 
People v. Dick, 37 Cal. 281 ; White v. State, 
49 Ala. 347 ; Goldman v. Com., 100 Va. 865, 
42 S. E. 923 ; State v. Hand, 1 Marv. (Del.) 
545, 41 A. 192 ; State v. Dickson, 78 Mo. 441 ; 
People v. Mondich, 234 Mich. 590, 208 N. W. 
675, 676 ; Langston v. State, 151 Ga. 388, 106 
S. E. 903, 904 ; State v. Sogge, 36 N. D. 262, 
161 N. W. 1022, 1023 ; State v. Willson, 
116 Or. 615, 241 P. 843, 845 ; People v. De Mar
tini, 50 Cal. App. 109, 194 P. 506, 508 ; Frye 
v. State, 25 Okl. Cr. 273, 219 P. 722, 724 ; Mor
ris v. State, 109 Neb. 412, 191 N., W. 717, 719 ; 
State v. Brassfield, 40 Idaho, 203, 232 P. 1, 4 ; 
Boblitt v. Commonwealth, 214 Ky. 760, 285 
S. W. 237, 238 ; Mills v. State, 17 Ala. Apll. 
493, 85 So. 867, 868 ; State v. Schyhart (Mo. 
Sup.) 199 s. W. 205, 211 ; State v. Brown, 103 
S. C. 437, 88 S. E. 21, 22, L. R. A. 1916D, 1295. 

CORPSEr The dead body of a human being. 
1 Russ. & R. 366, n. ; 2 Term 733 ; 1 Leach 497 ; 
Com. v. Loring, 8 Pick. (Mass.) 370 ; Dig. 47. 
12. 3. 7 ;  11. 7. 38 ; Code, 3. 44. 1 ;  Co. 3d lnst. 
203 ; 1 Russ. Cr. 629. 

-Corpus p ro corpore. In old records. Body 
C O R PUS. (Lat.) Body ; the b'ody ; an ag- for body. A phrase expressing the liability 
gregate or mass, (of men, laws, or articles ;) of manucaptors. 3 How. State Tr. 110. 
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CORPUS C H R I ST I  DAY. In English law. A CORREI  CREDENDI .  In the civil and Scotch 
feast instituted in 1264, in honor of the sacra- law. Joint creditors ; creditors in 8olido. 
ment. 32 Hen. VIII. c. 21. Poth. ObI. pt. 2, c. 4, art. 3, § 11. 

Corpus humanum non recipit restimationem. CO R R E I  DEBENDI .  In Scotch law. Two The human body does not admit of valuation. or more persons bound as principal debtors to 
Hob. 59. another. Ersk. Inst. 3, 3, 74. 
CORPUS J U R IS. A body of law. A term 
used to signify a book comprehending several 
collections of law. There are two principal 
collections to which this name is given ; the 
Corpus Juri8 Oivili8, and the Oorpus Juris 
Canonici. Also name of an encyclopredic 
statement of the principles of Anglo-American 
law. 

-Corpus juris canon ici. The body of the can
on law. A compilation of the canon law, com
prising the decrees and canons of the Roman 
Ohurch, constituting the body of ecclesiastical 
law of that church. 

-Corpus juris civi lis. The body of the civil 
law. The system of Roman jurisprudence 
compiled and codified under the direction of 
the e�peror Justinian, in A. D. 528-534. This 
collection comprises the Institutes, Digest, (or 
Pandects,) Code, and Novels. The name is 
said to have been first applied to this collec
tion early in the seventeenth century. 

COR RECT ATTEST. These words, used be
fore the signatures of bank directors to re
ports made to the commissioner of banking, 
mean not alone to bear witness, but to affirm 
to be true or genuine, and such words are ap
propriately used for the affirmation of per
sons in their official capacity to attest the 
truth of a writing. Eland State Bank v. 
Massachusetts Bonding & Ins. Co., 165 Wis. 
493, 162 N. W. 662, 663. 

CO RRECTED PO L I CY. Policy issued after 
investigation of risk to correct misstatements 
in policy first issued. Sherri v. National Sure
ty 00., of New York, 243 N. Y. 266, 153 N. E. 
70, 71. 

CORRECT ION.  Discipline ; chastisement ad
ministered by a master or other person in 
authority to one who has committed an of
fense, for the purpose of curing his faults or 
bringing him into proper subjection. 

CORRELAT I V E. Having a mutual or re
ciprocal relation, in such sense that the ex
istence of one necessarily implies the exist
ence of the other. Father and 80n are correl
ative terms. Olaim and duty are correlative 
terms. 

CORRESPON D ENCE. Interchange of writ
ten communications. The letters written by 
a person and the answers written by the one 
to whom they are addressed. 

CORROBORATE. To strengthen ; to· add 
weight or credibility to a thing by additional 
and confirming facts or evidence. Lassiteo 
v. Seaboard Air Line Ry. Co., 171 N. C. 283, 
88 S. E. 335, 337 ; Bradley v. State, 19 Ala. 
App. 578, 99 So. 321, 3.22 ; Salter v. State, 163 
Ga. 80, 135 S. E.  408, 409 ; Orens v. Orens, 
88 N. J. Eq. 29, 102 A. 436, 438 ; People v. 
Riker, 202 Mich. 377, 168 N. W. 434, 436 : 
State v. Griffin, [06 S. C. 283, 285, 91 S. E· . 

. 318, 319 ; State v. Andrus, 29 Idaho, 1, 15G 
P. 421, 425 ; People v. Marlmn, 206 N. Y. S. 
197, 206, 123 Misc. 689 ; State v. Rathie, 101 
Or. 339, 199 .P. 169, 174 ; Holmes v. State, 70 
Tex. Or. R. 423, 157 S. W. 487, 493 ; State v. 
Fullerton Lumber Co., 35 S. D. 410, 152 N. W. 
708, 715. 

. 

The expression "corroborating circu'mstances" 
clearly does not mean facts which, independent of 
a confession, will warrant a conviction ; for then 
the verdict would stand not on the confession, but 
upon those independent circumstances. To cor
roborate is to strengthen, to confirm by additional 
security, to add strength. The testimony of a wit
ness is said to be corroborated when it is shown 
to correspond with the representation of some 
other witness, or to comport with some facts oth
erwise known or established. Corroborating cir
cumstances, then, used in reference to a confession, 
are such as serve to strengthen it, to render it more 
probable ; such, in short, as may serve to impress 
a jury with a belief in its truth. State v. Guild, 
10 N. J. Law, 163, 18 Am. Dec. 4<». 

CORRECT I ON,  H OUSE O F. A prison for the 
CORROBORAT I NG EV I D ENCE. Evidence 
supplementary to that already given and tend

reformation of petty or juvenile offenders. 

CORRECTO R O F  T H E  STAPLE. In old Eng
lish law . . A clerk belonging to the staple, to 
write and record the bargains of merchants 
there made. 

CO RREG I DOR. In Spanish law. A magis
trate who took cognizance of various misde
meanors, and of civil matters. 2 White, New 
Recop. 53. 

ing to strengthen or confirm it ; additional 
evidence of a different character to the same 
point. See Code Civ. Proc. Cal. § 1839 ; Bur
ton's Ex'r v. Manson, 142 Va. 500, 129 S. 
E. 356, 359 ; In re Cardoner's Estate, 27 N. 
M. 105, 196 P. 327, 328 ; State v. Ellis, 1 W. W. 
Harr. (Del.) 156, 112 A. 172, 174 ; State " 
Lassiter, 191 N. O. 210, 131 S. E. 577, 579 ; 
U. S. v. Murphy (D. C.) 253 F. 404, 405 ; Var
ner's Ex'rs v. White, 149 Va. 177, 140 S. E. 
128, 130 ; State v. Smith, 75 Mo·nt. 22, 241 

CORRE I .  Lat. In the civil law. Co-stipu- P. 522, 523 ; . Peopie v. Follette, 74 Oal. App. 
lators ; joint stipulators. 178, 240 P. 502, 519. 

. 
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CORRUPT. Spoiled ; tainted ; vitiated ; de- CORSELET. Ancient armor which covered 
praved ; debased. Webster. the body. 

One who stirs up and roils the water of a. spring 
by digging into the mud with a stick is held not 
to "corrupt" or "defile" the water within the 
meaning of a statute. State v. Blaisdell. 118 Me. 13, 
105 A. 359, 360. 

CORRUPT I NT ENT. A "corrupt intent," as 
an element of usury, consists in the charging 
or receiving of excessive interest with knowl
edge that it is prohibited by law and the pur
pose to violate the law. MacRackan v. Bank 
of Columbus, 164 N. C. 24, 80 S. E. 184, 185, 
49 L. R. A. (N. S.) 1043, Ann.- Gas. 1915D, 105 ; 
Ector v. Osborne, 179 N. C. 667, 103 S. E. 388, 
389, 13 A. L. R. 1207 ; Teshner v. Roome, 106 
Or. 382, 212 P. 473, 474. 

CORRUPT PRACT I CES ACT. The Act of 
June 25, 1910, c. 392, 36 Stat. 822, which, like! 
the English act of 1883 and supplements, dealt 
with "corrupt and illegal practices" in connec
tion with elections, and which was repealed 
by the "Federal Corrupt Practices Act" of 
Feb. 28, 1925, c. 368, Title III (2 USCA § 241 
et seq.). 

CORSE�PRESENT. In old English law. A 
mortuary, thus termed because, when a mor
tuary became due on the death of a man, the 
best or second-best beast was, according to 
custom, offered or presented to the priest, 
and carried with the corpse. In Wales - a 
corse-present was due upon the death of a 
clergyman to the bishop of the dioce13e, till 
abolished by 12 Anne St. 2, c. 6. 2 Bl. Comm. 
426 ; Stat. 21 Hen. VIII. cap. 6 ;  Cowell. 

CO RSNEO. In Saxon law. The morsel of 
execration. A species of ordeal in use among 
the Saxons, performed by eating a piece of 
bread over which the priest had pronounced 
a certain imprecation. If the accused ate it 
freely, he was pronoun�ed innocent ; but, if 
it stuck in his throat, it was considered as 
a proof of his guilt. Crabb, Eng. Law, 30 ; 

1 Reeve, Eng. Law, 21 ;  4 Bl. Comm. 345 ; 
Spelman, Gloss. 439. 

CORTES. The name of the legislative as
semblies, the parliament or congress, of 
Spain and Portugal. 

CO RTEX. The bark of a tree ; the outer 
Corruptio o ptim i  est pessima. Corruption of covering of anything. the best is worst. Jacobs v. Beecham, 221 U. 
S. 263, 31 S. ct. 555, 55 L. Ed. 729. CORT IS. A court or yard before a house. 

Blount. 
CORRUPTI ON.  Illegality ; a vicious and 
fraudulent intention to evade the prohibitions CORTULARI UM, or CORTAR I UM.  In old 
of the law. records. .A yard adjoining a country farm. 

An act done with an intent to give some 
advantage inconsistent with official duty and 
the rights of others. Johnson v. U. S. (0. C. 
A.) 260 F. 783, 786. 

The act of an official or fiduciary person 
who unlawfully and wrongfully uses his sta
tion or character to procure some benefit for 
himself or for another person, contrai'Y ' to 
duty and the rights of others. U. S. v. John
son (C. C.) 26 ]". 682 ; State v. Ragsdale, 59 
Mo. App. 603 ; Wight v. Rindskopf, 43 Wis. 
351 ; Worsham v. Murchison, 66 Ga. 719' ; 
U. S. v. Edwards (C. 0.) 43 F. 67. 

CORRUPT I O N  O F  BLO O D. In English law. 
The consequence of attainder, being that the 
attainted person could neither inherit lands 
or other hereditaments from his ancestor, noJ."l 
retain those he already had, nor transmit 
them by descent to any heir, because his blood 
was considered in law to be corrupted. Avery 

· v. Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. 
R. A. 264, 6 Am. St. Rep. 368 ; 1 Steph. Comm. 
446. This was abolished by St. 3 & 4 Wm. 
IV. c. 106-, and 33 & 34 Vict. c. 23, and is un
known in America. Const. U. S. art. 3, § 3. 

CORRUPTLY. When used in a statute, this 
term generally imports a wrongful design to 
acquire some pecuniary or other advantage. 
Grebe v. State, 112 Neb. 715, 201 N. W. 143, 
144 ; Bosselman v .. U. S. (0. O. A.) 239 F. 82, 
86. 

' 

CORVEE. In French law. Gratuitous labor 
exacted from the villages or communities, es
peCially for repairing roads, constructing 
bridges, etc. State v. Covington, 125 N. C. 
641, 34 S. E. 272. 

CORVEE S E I G N E U R I ALE. Services due 
the lord of the manor. Guyot, Rep. Univ. ; 
3 Low. C. 1. 

COSA JUZGAOA. In Spanish law. A cause 
or matter adjudged, (re8 judicata.) White, 
New Recop. b. 3, tit. 8, note. 

COSAS COMUNES. In Spanish law. A 
term corresponding to the re8 commune8 of 
the Roman law, and descriptive of such 
things as al;e open to the equal and common 
enjoyment of all persons and not to be re
duced to private ownership, such as the air, 
the sea, and the water of running streams. 
Hall, Mex. Law, 447 ; Lux v. Haggin, 69 Cal. 
255, 10 P. 707. 

COSBER.I N'G. See Coshering. 

COSO U NA. In feudal law. A custom or 
tribute. 

COSEN, COZEN. In old English law. To 
cheat. "A cosening knave." 3 Leon. 171. 

COSENAGE. (Also spelled "Cosinage," 
" Cousinage.") In old English law. A writ 
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that lay for the heir where the treBail, i. 6., 
the father of the hesail, or great-grandfather, 
was seised of land3 in fee at his death, and 
a stranger entered upon the land and abated. 
Fitzh. Nat. Brev. 221 ; 3 Bla. Comm. *186. 

Kindred ; cousinship ; relationship ; af
finity. Stat. 4 Hen. III. cap. 8 ;  3 Bla. Comm. 
186 ; Co. Litt. 160a. 

COSEN I NG. In old Euglish law. An of
fense, mentioned in the old books, where 
anything was done deceitfully, whether be
longing to contracts or not, which could not 
be properly termed by any special name. 
The same - as the s tellionatus of the civil law. 
Cowell ; west. Symb. pt. 2, Indictment, § 68 ; 
Blount ; 4 Bla. Comm. 158. 

COSH E R I NG. In old English law. A feudal 
prerogative or custom for lords to lie and 
feast themselves at their tenants' houses. 
Cowell. 

COSM O PAT H I C. Open to the a'ccess of su
:pernormal knowledge or emotion supposedly 
from a preternatural world ;-applied to 
methods of healing. Commonwealth v. Zim
merman, 221 Mass. 184, 108 N. E. 893, 895, 
Ann. Cas. 1916A, 858. 

COSM US. Clean. Blount. 

COSS. A term used by Europeans in India 
to denote a road-measure of about two miles, 
but differing in different parts. Wharton.

-

COST. Expense. Barton v. Bowlin, 111 Ark. 
123, 163 S. W. 502, 504. The price paid, as 
for an article purchased for exportation, with 
all incidental charges paid at the place of 
exportation: Goodwin v. U. S., 2 Wash. C. 
C. 493, Fed. Cas. No. 5,554. The amount 
originally expended in performing a particu
lar act or operation, or for production or con
struction, as of a building. Kempf v. Ranger, 
132 Minn. 64, 155 N. ow. 1059, 1060 ; Navco 
Hardwood Co. v. Mobile & Gulf Nav. Co., 214 
Ala. 176, 106 So. 862, 865 ; Hoggson Bros. v. 
Spiekerman, 161' N. Y. S. 930. 933, 175 App. 
Div. 144. Cost is sometimes used as equiva
lent to "value." Loughney v. Klein (0. O. A.) 
221 F. 197, 199. 

-Cost-book. In English law. ' A  book in 
which a number of adventurers who have ob
tained permission to work a lode, and have 
agreed to share the enterprise in certain pro
portions, enter the agreement, and from time 
to time the receipts and expenditures of the 
mine, the names of- the shareholders, their 
respective accounts with the mine, and trans
fers of shares. These associations are called 
"Oost-Book Mining Companies," and are gov
erned by the general law of partnership. 
Lindl. Partn. *147. 

-Cost-plus contr.aot. , One which fixes the 
amoti�t to be paid the contractor on a basis, 
generally, of the cost of the material and 
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labor; plus an agreed percentage thereof. 
The Spica (C. C. A.) 289 F. 436, 445. 

-Cost p rice. That which is actually paid for 
goods. Buck v. Burk, 18 N. Y. 337 ; Ester
man-Verkamp Co. v. Rouse, 211 Ky. 791, 278 
S. W. 124, 127. 

-Costs of collection. Strictly, expenses in
volved in endeavoring to make collection, as 
of a promissory note ; but as used in or with 
reference to such notes, the phrase is synony
mous with attorney's fees. McClain v. Oon
tinental Supply Co., 66 Okl. 225, 168 P. 815, 
818 ; Wood v. Ferguson, 71 Mont. 540, 230 
P. , 592, 594. It does not refer to costs of 
suit, which are recoverable by law. Cox v. 
Hagan, 125 Va. 656, 100 S. E. 666, 674. 

CO-STI PU LATO R. A joint promisor. 

COSTS. A pecuniary allowance, made to the 
successful party" (and recoverable from the 
losing party,) for his expenses in prosecuting 
or defending a suit or a distinct proceeding 
within a suit. Apperson v. Insurance Co., 
38 N. J. Law, 388 ; Stevens v. Bank, 168 N. 
Y. 560, 61 N. E. 004 ; Bennett v. Kroth, 37 
Kan. 235, 15 P. 221, 1 Am. St. Rep. 248 ; 
Chase v. De Wolf, 69 Ill. 49 ; Noyes v. State, 
46 Wis. 250, 1 N. W. 1, 32 .A.m. Rep. 710 ;' 
Valentine v. Knox, 45 R. I. 429, 123 A. 600, 
601 ; Pezel v. Yerex, 56 Oal. App. 304, 205 
P. 475, 478. 

Expenses pending suit as allowed or taxed 
by the court. Jones v. Adkins, 170 Ark. 298, 
280 S. W; 389, 394. 

Certain sums of money granted by law to 
the prevailing party by way' of indemnity for 
maintaining an action, or for vindicating a 
defense, being an incident of the judgment. 
Burdick v. Tum-A-Lum Lumber Co., 97 O r. 
459, 191 P. 654. 

Fees and charges required by law to be 
paid to the courts or some of their officers, 
the amount of which is fixed by law .. Blair 
v. Brownstone Oil & Refining Co., 20 Oal. 
App. 316, 128 P. 1022. 

Costs and fees were originally altogether differ
ent in their nature. The one is an allowance to a 
party for expenses incurred in prosecuting or de
fending a suit ; the other, a compensation to an 
officer for services rendered in the progress of a 
cause. Therefore, while an executor or administra
tor was not personally liable to his adversary for 
costs, yet, if at his instance an oificer performed 
services for him, he had a personal demand for his 
fees. Musser v. Good, 11 Serg. & R. (Pa. ) 247. 
Moreover, costs are an incident to the judgment ; 
fees are compensation to public omcers for serv
ices rendered individuals not in the course of liti
gation. Tillman v. Wood, 58 Ala. 579. 

In Georgia, however, it is held that "costs," in
clude all charges fixed by statute as compensation 
for services rendered by omcers of the court in 
the progress of the cause. Walton County v. Dean, 
23 Ga. App. 97, 97 S. E. 661, 662. 

There is no general or controlling provision or 
principle of law to the effect that attorney fees 
that ' may by statute be recovered by the winning 
party against the losing party in a suit or action 



are, or should be regarded &s, costs In the case. 
"Costs" do not include attorney fees unless such 
fees are by a statute denominated costs or are by 
statute allowed to be recovered as costs in the 
case. State ex reI. Royal Ins. Co. v. Bax:rs, 87 
Fla. 168, · 99 So. 668, 669 ; McRostie v. City of Owa
tonna, 152 Minn. 63, 188 N. W. 52, 54 ; In re Board of 
Water Supply of City of New York, 142 N. Y. S. 
801, 804, 158 App. Div. 116 ; Stover v. Durfee, 219 
!v71ch. 566, 189 N. W. 14, 16 ; Pacific Gas & Electric 
Co. v. Chubb, 24 Cal. App. 265, 141 P. 36, 37 ; Bell 
v. McNair, 160 Ga. 853, 129 S. · E. 94 ; Littlefield 
v. Scott (Tex. Civ. App.) 244 s. W. 824, 826 ; CaI
man v. Cox (Mo. App.) 296 S. W. 845, 846. 

But the word "costs" is frequently understood 
as including attorney fees. McClain v. Continental 
Supply Co., 66 Oklo 225, 168 P. 815, 817 ; Livesley 
V. Strauss, 104 Or. 356, 207 P. 1095 ; Lonoke County 
V. Reed, 122 Ark. 111, 182 S. W. 563, 564 ; Ratliff V. 
Ratliff, 193 Ky. 708, 237 S. W'. 397, 401 ; Houston 
Packing Co. v. McDonald (Tex. Civ. App. ) 175 s. 
W. 806 ; :1. I. Case Plow-Works V. J. I. Case Thresh
ing Mach. Co., 162 Wis. 185, 155 N. W; 128, 138. 

In England, the term "costs" is also used 
to designate the charges which an attorney 
or solicitor is entitled to make and recover 
from his client, as his remuneration for pro
fessional services, such as legal advice, at
tendances, drafting and copying do.cuments, 
conducting legal proceedings, etc. 

Bill of Costs 

A certified, itemized statement of the 
amount of costs in an action or suit. 

Certificate for Costs 

In English practice, a certificate or mem
orandum drawn up and signed by the judge 
before whom a case was tried, setting out 
certain facts, the existence of which must be 
thus proved before the party is entitled, under 
the statutes, to recover costs. 

Cost Bond, or Bond for Costs 

A bond given by a party to an action to 
secure the eventual payment of such costs 
as may be awarded against him. 

�ts de I ncreme'nto 

Increased costs, costs of increase. Costs 
adjudged by the court in addition to those 
assessed by the jury. Day v. Woodworth, 13 
How. 372, 14 L. Ed. 181. Those extra ex
penses incurred which do not appear on the 
face of the proceedings, such as witnesses' 
expenses, fees to counsel, attendances, court 
fees, etc. Wharton. 

Costs of the Day 

Costs which aTe incurred in preparing for 
the trial of a cause on a specified daly, con
sisting of witnesses' fees, and other fees of 
attendance. Archb. N. Prac. 281 ; Ad. Eq. 
343. 

Costs to Abide Event 

OO-SUlLETIBS 

It the appellee is finally successful, he Is en
titled to . tax the costs of the appeal. First 
Nat. Bank v. Fourth Nat. Bank, , 84  N. Y. 
469 ; Casualty 00. of America . v. A. L. Swett 
Electric Light & Power Co., 121 Misc. 268, 200 
N. Y. S. 796, 801. 

Double Costs 

The ordinary single costs of suit, and one
half of that amount in addition. 2 Tidd, Pro 
'987. "Double" is not used here in its ordi
nary sense of ''twice'' the amount. Van Aulen 
V. Decker, 2 N. J. Law, 108 ; Gilbert v. Ken
nedy, 22 Mich. 19. But see Moran v. Hudson, 
34 N. J. Law, 531. These costs are now abol
ished in England by st. 5 & 6 Vict. c. 97. 
Wharton. 

Final Costs 

Such costs as are to be paid at the end of 
the suit ; costs, the liability for which de
p�nds upon the finn:! result of the litigation. 
Goodyear v. Sawyer (C. C.) 17 F. 8. 

I nterlocutory Costs 

In practice. Costs accruing upon proceed
ings in the intermediate stages of a cause, as 
distinguished from final costs ; such as the 
costs of motions. 3 Chit. Gen. Pro '597 ; Good
year V. Sawyer (C. C.) 17 F. 6. 

Security for Costs 

In practice. A security which a defend
ant in an action may require of a plaintiff who 
does not reside within the jurisdiction of 
the court, · for the payment of such costs as 
may be awarded to the defendant. 1 Tidd, 
Pro 534. Ex parte Louisville & N. R. Co., 124 
Ala. 547, 27 So. 239. 

Treble Costs 

A rnte of costs given in certain actions, 
consisting, according to its technical import, 
of the common costs, half of these, and half 
of the latter. 2 Tldd, Pro 988. The word 
"treble," in this application, is not understood 
in its literal sense of thri'ce the amount of 
single costs, but signifies merely the addition 
together of the three sums · fixed as above. 
Id. Treble costs'have been abolished in Eng ... 
land, by St. 5 & 6 Vict. c. 97. In American 
law. In Pennsylvania and New Jersey the 
rule Is difl'erent. When an act of assembly 
gives treble costs, the party is allowed three 
times the usual costs, with the exception that 
the fees of the officers are not to be trebled 
when they are not regularly or usually pay
able by the defendant. Shoemaker v. Nesbit, 2 
Rawle (Pa.) 203 ; Welsh v. Anthony, 16 Pa. 
256 ;  Mairs V. Sparks, 5 N. J. Law, 516. 

COSTUMB RE. In Spanish law. Custom ; an 
unwritten law established 

'
by usage, during 

a long space of time. Las PaTtidas, pt. 1, 
When an order is made by an appellate tit. 2, 1. 4. 

court reversing a judgment, with "costs to 
abide the event," the costs intended by the C,O-SU RET I  ES. Joint sureties ; two or more 
order include those of the appeal, so that, Bureties to the same obligation. 



COi'A 

COT A. A cot or hut. Blount. at a time ; the landlord to keep the house 
in goOod repair. Landlord and Tenant Act, 

COTA G I UM. In old English law. A cottage. Ireland, (23 & 24 Vict. c. l54, § 81.) 
COTA RI US. In old English law. A cottager, COTTOLENE.. A Il."egistered trade-mark 
who held in free socage, and paid a stated fine name for cooking fat. Imperial Cotto Sales 
or rent in provisions or money, with some oc- Co. v. N. K. Fairbanks Co., 50 App. D. C. 250, 
casional personal services. See Coterellus. 270 F. 686, 687. 
COTENAN CY. A tenancy by several distinct COTTON. A term which is applicable to such titles but by unity of possession, or any joint substance in whatever state it exists after 
ownership or common interest with its gran- it has been gathered and before it is manufac
tor. Shepard v. Mt. Vernon Lumber Co., 192 tured into some article of merchandise, wheth
Ala. 322, 68 So. 880, 881, 15 A. L. R. 23. The er the seed have been removed at the gin 
term is broad enough to comprise both tenan- or whether it is lint cotton in the seed or in cy in common and joint tenancy. Caldwell v. the bale. Freeman v. State, 156 Ark. 592, IJ'arrier (Tex. Civ. App.) 248 S. W. 425, 427. 247 S. W. 51. 
COTE,RELLI .  Anciently, a kind of peasantry COTTON G I N.. A term sometimes used as 
who were outlaws ; robbers. Blount. synonymous with ginhouse. State v. �odgers, 
COTERELLUS. In feudal law. A cottager ; 
a servile- tenant, who held in mere villenage ; 
his person, issue, and goods were disposable at 
the lord's pleasure. A coterellus, therefore, 
occupied a less favorable position than a 
cotarius (q. 1/.), for the latter held by socage 
tenure. Cowell. 

168 N. C. 112, 83 S. E. 161, 162. 

COTTON, LI NTER:S. Called also "linters." 
An inferior grade of cotton, obtained by re
ghming cotton seed. Commercial Union As
sur. Co., Limited, of London, England, v. 
Creek Cotton Oil 00., 96 Oklo 189, 221 P. 
499, 501. 

COTTONI M I LL OR FACTORY. One which 
manufactures cottoOn from the raw state into 
a finished product. Dumas v. State, 17 Ala. 
App. 492, 86 So. 162, 163. 

COTERI E. A fashionable association, or a 
knot of persons forming a particular circle. 
The origin of the term was purely commercial, 
signifying an association, in which each mem
ber furnished his part, and bore his share 
in the profit and loss. Wharton. COTTON NOTES. Receipts given for each 

bale of cotton received on storage by a public 
A place warehouse. Fourth Nat. Bank v. St. Louis 

Ootton Oompress Co., 11 Mo. App. 337. 
COTESWOLD'. In old records. 
where there is no Wood. 

COTLAND. In old English law. Land held COTTON SEASON. The season for buying 
by ' a cottager, whether in socage or villenage. and selling cotton between September 1 and 
Cowell ; Blount. the following May 1. Morris v. Hellums Co., 
COTSETH lA. In old English law. The lit- 131 Ark. 585, 199 S. W. 927, 928. 
tIe seat or mansion belonging to a small farm. COTUCA. Coat armor. 
COTSETH lA,ND. The seat of a cottage with COTUCHANS. A term used in Domesday for 
the land belonging to it. Spelman. peasants, boors, husbandmen. 
COTSE,TUS. A cottager or cottage-holder 
who held by servile tenure and was bound 
toO do the work of the lord. Cowell. 

COTTAG E. In English law. A small dwell
ing-house that has no land belonging to it. 
Shep. Touch. 94 ; Emerton V. Se�by, 2 Ld. 
Raym. 1015 ; Scholes V. Hargreaves, 5 Term, 
46 ; Hubbard v. Hubbard, 15 Adol. & E. (N. 
S.) 240 ; Gibson V. Brockway, 8 N. H. 470, 
31 Am. Dec. 200. It has been held that the 
term includes a two-family house, not be�ng 
limited to a structure for the use of only one 
family. Jones v. Mulligan (N. J. Ch.) 121 A. 
608, 609. 

COTT I ER TENANCY. A species of tenancy 
in Ireland, constituted by an agreement in 
writing, and subject to the following terms: 
That the tenement consists of a dwelling
house with not more than half an acre of 
land ; at a rental not exceeding £5. a year ; 
the tenancy to be for not more than a month 

COUCHANT. Lying down ; squatting. 
Oouchant and levant (lying down and- rising 
up) is a term applied to animals trespassing 
on the land of one other than their owner, 
for one night or longer. 3 Bl. Comm. 9. 

COUCH ER, or COURCH ER. A factor who 
continues abroad for traffic, (37 Edw. III. c. 
16 ;) also the general book wherein any cor
poration, etc., register their acts, (3 & 4 IDdw. 
VI. C. 10.) 

CO U l I SSE. The stockb�okersJ curb market 
in Paris. 

COUN C i l. An assembly of persoos for the 
purpose of concerting measures of state or 
municipal policy ; hence called "councillors." 

I n  American Law 
The legislative body in the government of 

cities or boroughs. An advisory body selected 
to aid the · executive ; particularly i,D. the 
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cO'lonial period (and at present in some of the 
United States) a body appointed t<> advise 
and assist the gO'verno'r in his executive O'r 
judicial capacities O'r bO'th. See OpiniO'n O'f 
the Justices, 14 Mass. 470 ; OpiniO'n O'f the 
Justices, 3 Pick. (M

'
ass.) 517 ; In re Adams, 

4 Pick. (Mass.) 25 ; Answers O'f the Justices, 
70 Me. 570. 

Com mon Council 

In American law. The IO'wer O'r mO're nu
merous .Jbranch of the legislative assembly 
of a city. In English law. The councillO'rs 
of the city of London. The parliament, also, 
was anciently called the "common cO'uncil of 
the realm." Fleta, 2, 13. 

Privy Counci l  

See that title. 

Select Council 

The name given, in sO'me states, to' the up
per house O'r branch O'f the council of a city. 

COUNC I L OF CO NC I L I AT I ON. By the Act 
30 & 31 Vict. c.  10.5, power is given for the 
crown to grant licenses; for the fO'rmation of 
councils of conciliation and arbitration, con
sisting of a certain number of masters and 
workmen in any trade or employment, having 
power to hear and determine all questions be
tween masters and workmen which may b e  
submitted t o  them by both parties, arising out 
O'f Dr with respect to the particular trade or 
manufacture, and incapable of being other
wise settled. They have power to apply to 
a justice to enforce the performance of their 
award. The members are elected by persons 
engaged in the trade. Davis, Bldg. SO'c. 232 ; 
Sweet. 

COUNC I L  O F  J U D G ES. Under the English 
judicature act, 1873, § 75, an annual council 
of the judges of the supreme court is to be 
held, for the purpose Df considering nhe oper
ation of the new practice, offices, etc., intro
duced by the act, and of reporting to' a secre
tary of state as to any alteratiO'ns which they 
consider should be made in the law for the 
administration of justice. An extraordinary 
council may also be convened at any time by 
the lord chancellor. Sweet. 

COUNC I L  OF THE BAR. A body composed 
of members of the English bar which governs 
the bar. It hears complaints against barris
ters and reports its findings with recommen
dations to the benehers of the Inn of Court o-f 
which the barrister " is a member, who alone 
can act. Learning, Phila. Lawy. in Lond. 
Courts 67. 

COUNC i l  O F  T H E  N ORTH. A court insti
tuted by Henry . VIII. in 1537, to' administer 
j ustice in Yorkshire and the four other north
ern counties. Under the presidency of Strat
ford, the court showed great rigor, bordering, 
it is alleged, on harshness. It was abolished 
by 16. Car. r., the same act which abolished 
nhe Star Chamber. Brown. 

IlL.LAW DICT. (3n IDo.)-29 

COUNSELLOR 

COUNSEL. I .  In practice. An advocate, 
counsellO'r, O'r pleader. 3 BI. Comm. 26 ; 1 
Kent, CO'mm. 307. One whO' assists his client 
with advice, and pleads fO'r him in O'pen court. 
One whO' has been admitted as an attorney 
and counsellor at law. Baker v. State, 9 Ok!. 
Or. 62, 130 P. 820, 821. See Oounsellor. 

Counsellors who are associated with those 
regularly retained in a cause, either for the 
purpose of advising as to' the points of law 
invO'lved, or preparing the case OB. its legal 
slide, or arguing questions of law to' the court, 
or preparing or conducting the case on its 
appearance before an appellate tribunal, are 
said to be "of counsel." 

2. KnO'wledge. A. grand jury is sworn to 
keep secret "the commonwealth's coun8el, 
their fellO'ws', and their own." 

3. Advice given by one person to another 
in regard to a proposed line of conduc-t, claim, 
or contention. State v. Russell, 83 Wis. 330, 
53 N. W. 441 ; Ann. Codes & St. Or. 1901, § 
1049 (Code 1930, §§ 32-101).  'Dhe words "COUD,
sel" and ,"advise" may be, and frequently are, 
used in criminal law to describe the offense of 
a person who, not actually dOing the felonious 
act, by his will contributed to it or procured 
it to be done. True v. Com., 90 Ky. 651, 14 
S. W. 684 ; Omer v. Gom., 95 Ky. 353, 25 S .  
W .  594. 

• 

-Counsel's signature. This is required, in. 
some jurisdictions, to be affixed to pleadings, 
etc., as affording the court a means O'f judg
ing whether they are interposed in good faith 
and upon legal grounds. It has been held 
that the word "counsel" in this connection 
denotes a person capable of testifying, and 
that a certificate bearing only the firm sig
natures of partnerships of attorneys is in
sufficient. Benedict v. Seiberling (D. C.) 17 
F.(2d) 831, 838. 

-Junior counsel. The younger of the counsel 
employed on the same side of ,a case, or the 
one lower in standing or rank, or who is in
trusted with the less important pa�ts of the 
preparation or trial of the cause. 

COU NSELLO R. An advocate or barrister. A 
member of the legal profession whose special 
function is to give counsel or advice as to the 
legal aspects of judicial controversies, or their 
preparation and management, and to appear 
in court for the conduct of trials, or the argu
ment of causes, or presentation of motions, or 
any other legal business that takes him into 
the presence of the court. 

In some of the states, the two words "counsellor" 
and "attorney" are used interchangeably to desig
nate all lawyers. In others, the latter term alone 
is  'used, "counsellor" not being recognized as a 
technical name. In still others, the two are as
sociated together as the full legal title of any per
son who has been admitted to practice in the 
courts ; while in a few they denote different grades, 
it being prescribed that no one can become a coun
sellor until he has been an attorney for a specified 
time and has passed a second examination. 



COUNSELLOR 

In the practice of the United States supreme 
court, the term denotes an officer who is employed 
by a party in a cause to conduct the same on its 
trial on his behalf. He differs from an attorney at 
law. 

In the" supreme court of the United States, the 
two degrees of attorney

' 
and counsel were at first 

kept separate, and no person was permitted to 
practice in both capacities, but the present prac
tice is otherwise. Weeks, Attys. at Law, 54. It is 
the duty of the counsel to draft or review and cor
rect the sp.ecial pleadings, to manage the cause on 
trial, and, during the whole course of the suit, to 
apply established principles of law to the exigencies 
(of the case. 1 Kent, Comm. 307. 

COUNT, 'V. In pleading. To declare ; to re
cite ; to state a case ; to narrate the facts 
constituting a plaintiff's cause of action. In 
a special sense, to set out the claim or count 
of the demandant in a real action. 

,To plead orally ; to plead or argue a case 
in court ; to recite or read in court ; to re
cite a count in court. 

-Count u pon a statute. To make express ref
erence to it, as by the words "against the form 
of the statute" (or "by the force of the stat
ute") "in such case made and provided." 
Richardson v. Fletcher, 74 Vt. 417, 52 A. 1064. 

"Pleading the statut�" is stating the facts which 
bring the case within it, and "counting" on it is 
making express reference to it by apt terms to 
show the source of right relied on. Atlantic Coast 
Line R. Co. v. State, 73 Fla. 609, 74 So. 595, 599. 

COUNT, n. In pleading. The plaintiff's 
statement of ihis cause of action. The dif
ferent parts of a declaration, each of which, 
if it stood alone, would constitute a ground 
for action. U sed also to signify the several 
parts of an indictment, each charging a dis
tinct offense. Cheetham v. Tillotson, 5 Johns. 
(N. Y.) 434 ; Buckingham v. Murray, 7 Houst. 
(Del.) 176, 30 A. 779 ; Boren v. State, 23 Tex. 
App. 28, 4 S. W. 463 ; Bailey v. Mosher, 63 F. 
490, 11 O. C. A. 304 ; Ryan v. Riddle, 109 Mo. 
App. 115, 82 S. W. 1117. 

"Count" and "charge" when used relative to alle
gations in an indictment are synonymous. State v. 
Thornton, 142 La. 797, 77 So. 634, 636. 

...:.Count sur oo·ncessit solver-e. A claim based 
upon a promise to pay ;-a count in the may
or's court of London. Under it the plaintiff 
can sue for any liquidated demand, but not 
for money due under a covenant. Particulars 
defining more precisely the nature of the 
claim must be delivered with the declaration. 
Odger, O. L. 1029. 

-Com mon counts. Certain general counts or 
forms inserted in a declaration in an action to 
recover a money debt, not founded on the cir
cumstances of the individual case, but intend
ed to guard against a possible variance, and 
to . eilable the plaintiff to take advantage of 
�l,ly . ground of liability Which tile proof may 
piscl9se, within the general scoP�. 9f the ae
tion. In the action of a88Ump8it, these :COUllts 
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are as follows: For ,goods sold and delivered, 
or bargained and sold ; for work done ; for 
money lent ; for money paid ; for money re
ceived to the use of the plaintiff ; for interest ; 
or for money due on an account stated. See 
Nugent v. Teauchot, 67 Mich. 571, 35 N. W. 
254. 

-General count. One stating in a general way 
the plaintiff's claim. Wertheim v. Casualty 
00., 72 Vt. 326, 47 A. 1071. 

-Omnibus count. A count which combines in 
one all the money counts with one for goods 
sold and delivered, work and labor, and an 
account stated. Webber v. Tivill, 2 Saund. 
122 ; Griffin v. Murdock, 88 Me. 254, 34 A. 30. 

-Money counts. A species of common counts, 
so called from the SUbject-matter of them ; 
embracing the indebitatus assurnps'it count for 
mOoney lent and advanced, for money paid and 
expended, and for money had and received, to
getJher with the insimu� computassent count, 
or count for money due on an account stated. 
1 Burrill, Pl'. 132. 

-Several counts. Where a plaintiff has sev
eral distinct causes of action, he is allowed 
to pursue them cumulatively in the same ac
tion, subject to certain rules which the law 
prescribes. Wharton. 

-Special count. As opposed to the common 
counts, in pleading, a special count is a state
ment of the actual facts of the particular 
case, or a count in which the plaintiff's: claim 
is set forth with all needed particularity. 
Wertheim v. Casualty Co., 72 Vt. 326, 47 A. 
1071. 

COU NT. (Fr. cornte ; from the Latin comes.) 
An earl. 

It gave way as a distitI1::t title to the Saxon earl, 
but was retained in countess, viscount, and as the 
basis of county. Termes de Za Zey; 1 Bla. Comm. 
398. 

COU NT-OUT. In English parliamentary law. 
Forty members form a house of commons ; 
and, though there be ever so many at the be
ginning of a debate, yet, if during the course 
of it the house should be deserted by the . 
members, till reduced below the number of 
forty, any one member may have it adjourned 
upon its being counted ; but a debate may bo 
continued when only one member is left in 
the house, provided no one choose to move an 
adjournment. Wharton . .  

The words: "count and count-out" refer to 
the count of tJhe house of commons by the 
speaker. Forty members, including the 
speaker, are required to constitute a quo;rum. 
Each day after parliament is opened, the 
speaker counts the house. If forty members 
are not present he waits till four o'clock, and 
then counts the house again. If forty mem
bers are not then present, he at once adjourns 
it to the following meeting day. May, .  ParI. 
Prac. 219. 

BL.LAW DIeT. (3D EiD.) 
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COUNTEE. In old English law. The most between whom a several judgment might be 
eminent dignity of a subject before the Oon- had in the action, and arising out of one of 
quest. He was prrefectu8 or prrepositus com,.. the following causes of action : (1) A cause 
itatus, and had the charge and custody of the . of action arising out of the contract or trans
county ; but th.is authority is now vested in action set forth in the complaint as the 
the sheriff. 9 Coke, 46. found�tion of the plaintiff's claim, or connect

COUNTENAN CE. In old English law. Ored
it ; estimation. Wharton. Also, encourage
ment ; aiding and abetting. Cooper v. John
son, 81 Mo. 487. 

COU NTER, n. (Spelled, also, "Compter.") 
The name of two prisons formerly standing 
in London, but now denlOlished. They were 
the Poultry Counter and Wood Street Ooun
ter. Cowell ; Whish. L. D. ; Coke, 4th Inst. 
248. 

COUNTER, adj. Adverse ; antagonistic ; op
posing or contradicting ; contrary. Silliman 
v. Eddy, 8 How. Prac. (N. Y.) 122. 

-Counter-affidavit. An affidavit made and 
presented in contradiction or opposition to an 
affidavit which is made the basis or suppo.r:t 
of a motion or application. 

-Counter-bond. In old practice. A bond of 
indemnity. 2 Leon. 90. 

-Co unterclaim.  See that title. 

-Counter-deed. A seeret writing, either be
fore a notary or under a private seal, which 
destroys, invalidates, or alters a public one. 

-Counter- leUer. A species of instrument of 
defeasance common in the civil law. It is ex
ecuted by a party who has taken a deed of 
property, absolute on its face, but intended 
as ·security for a loan of money, and by it he 
agrees to reconvey the property on payment 
of a specified sum. The two instruments, tak
en together, constitute what is known in 
Louisiana as an "antichresis," (q. 'V.). Karch
er v. Karcher, 138 La. 288, 70 So. 228, 229 ; 
Livingston v. Story, 11 Pet. 351, 9 L. Ed. 746. 

-Counter-mark. A sign put upon goods al· 
ready marked ; also the several marks put. 
upon goods belonging to several persons, to 

. show that they must not be opened, but in the 
presence of all the owners or their agents. 

-Counter-plea. See Plea. 

-Counter-security. A security given to one 
who has entered into a bond or become surety 
for another ; a countervailing bond of in.: 
demnity. 

COUNTERCLA I M. A claim presented by a 
defendant in opposition to or deduction from 
the claim of the plaintiff. A species of set-off 
or recoupment introduced by the codes of civ
il procedure in many of the states, of a broad 
and liberal character. Quoted in Wollan v. 
McKay, 24 Idaho, 691 , 135 .P. 832, 837. 

A counterclaim must be one "existing in 
favor of a defendant and against a plaintiff 

ed with the subject of action ; (2) in an ac
tion arising on contract, any other cause of 
action arising also on contract, and existing 
at the commencement of the aetion." Code 
Civ. Proc. N. Y. § 501 (Oiv. Prac. Act, § 266) ; 
O. S. N. O. § 521 ; Or. L. § 74 (Oode 19HO, § 
1-611). 

The term "counterclaim," of itself, imports a 
claim opposed to, or which qualifies, or at least in 
some degree affects, the plaintiff's cause of action. 
Dietrich v. Koch, 35 Wis. 626. 

A counterclaim is an opposition claim, or demand 
of something due ; a demand of something which 
of right belongs to the defendant, in opposition to 
the right of the plaintiff. Silliman v. Eddy, 8 How. 
Prac. ( N. Y.) 122 ; Drovers' State Bank v. Elliott, 
97 Kan. 64, 154 P. 255. 

A counterclaim is that which might have arisen 
out of, or could have had some connection with, the 
original transaction, in view of the parties, and 
which, at the time the contract was made, they 
could have intended might, in some event, give 
one party a claim against the other for compli
ance or non-compliance with its provisions. Con
ner v. Winton, 7 Ind. 523, 524 ; Burns' Ann. St. 
Ind. 1914, § 355 ( Burns' Ann. S t. 1926, § 373) . 

A " counterclaim" is a cause of action in favor 
of defendant and against plaintiff arising out of 
the transaction or contract pleaded by plaintiff, 
and on which plaintiff's claim is bottomed. French 
Republic v. Inland Nav. Co. (D. C. ) 263 F. 410, 
412 ; Civ. Code Prac. Ky. § 96. It is a cause of ac
tion which, if established, will tend to reduce or . 
offset plaintiff's demand. Evans v. Evans, 202 
Iowa, 493, 210 N. W. 564, 565 ; Lappin v. Martin, 
71 Mont. 233, 228 P. 763, 766 ; Smith v. Glover, 135 
Ark. 531, 205 S. W. 891. 

The term is broader in meaning than set-off or 
recoupment, and includes them both. Williams v. 
Williams, 192 N. C .  405, 135 S. E. 39, 40 ; Fricke 
v. W. E .. Fuetterer Battery & Supplies Co., 220 Mo. 
App. 62.3, 288 . S. W. 1000, 1002 ; Curtis-Warner Cor
poration v. Thirkettle, 99 N. J. Eq. 806, 134 A. 299, 
302 ; In re C ross (D. C.) 265 F. 769, 774 ; Sturtevant 
v. Dawson, 110 Or. 155, 219 P. 80Z, 8M ; First Nat. 
Bank of Rocky Ford v. Lewis, 57 Colo. 124, 139 P. 
1102, 1103. 

The counterclaim is a SUbstitute for the cross-bill 
in equity. McAnarney v. Lembeck, 97 N. J. Eq. 
361, 127 A. 197, 198 ; Vidal v. South American Securi
ties Co. (C. C. A.) 276 F. 855. It is but another 
name for a cross-petition, and may be so styled, 
especially in actions prosec�ted by equitable pro
ceedings. Taylor v. Wilson, 182 Ky. 592, 206 S. W. 
865, 866 ; Clark v. Duncanson, 79 Ok!. 180, 192 P. 80S, 
8OO, 16 A. L. R. 450. 

Under rule 30 of Federal rules in equity (28 USCA 
§ 723) , "counterclaim" means any claim, not such 
as to constitute a set-off, which, in equity, a de
fendant might assert against the plaintiff in the 
same suit. Terry Steam Turbine Co. v. B. F.  
Sturtevant Co.  ( D. C. ) 204 F. 103, 105. 

A "counterclaim" must be a cause of action, and 
seeks affirmative relief, while a defense merely 
defeats - the plaintiff's cause of action by; a denial 
or confession and . avoidance, and does not admit 
of affirmative relief to the . defendant. Lovett v., 
Lovett, 93 Fla. 611, 112 So. 768, 780 ; Secor v. Siver, 



OOUNTEltEXTENSION 

165 Iowa, 673, 146 N. W. 845, 847 ; Rothman v. Engel, 
97 Ohio St. 77, 119 N. E. 250, 251 ; Branscum v. Reese 
(Tex. Civ. App. ) 219 S. W. 871, 872. 

COUNTEREXTENSI ON. In surgery, in con
nection with "Buck's extension" process, 
which is some uniform, continuous force or 
pull applied to the leg or foot below a break, 
to overcome the natural contraction of the 
muscles of the thigh, which m.ave a strong ten
dency to pull the broken ends together and 
cause them to slip by each other and overlap, 
especially when the break is oblique across 
bone, "counterextension" denotes the pull up
wards holding the body against the extension 
downwards, effected by a splint appliance, 
on the upper end of which is a ring fitting 
around the thigh and against the patient's 
groin. Sweet v. Douge, 145 Wash. 142, 259 P. 
25. 

COUNTER FEIT. In criminal law. TO' forge ; 
to copy or imitate, without authority or right, 
and with a view to deceive or defraud, by 
passing the copy or thing forged for that 
which is original or genuine. Most common
ly applied to the fraudulent and criminal imi
tation o·f money. State v. McKenzie, 42 Me. 
392 ; U. S. v. Barrett (D. C.) 111 F: 369 ; State 
v. Calvin, . R. M. Charlt. (Ga.) 159 ; Mattison 
v. State, 3 Mo. 421 ; Kirby v. State, 1 Ohio 

. St. 185 ; DeRose v. People, 64 Colo. 332, 171 
P. 359, L. R. A. 1918C, 1193. 

COUNTERF E I T  CO I N. Coin not genuine, 
but resembling Oil' apparently intended to re
semble or pass for genuine coin, including 
genuine coin prepared or altered so as to re
semble 0'1' pass for coin of a higher denomi
nation. U. S. v. Hopkins (D. C.) 26 F. 443 ; 
U. S. v. Bogart, 24 Fed. Cas. 1185. 

COUNTERF E I TER� In criminal law. One 
who unlawfully makes base coin in imitation 
of the true metal, Qr forges false currency, 
or any instrument of writing, bearing a like
ness and similitude to that which is lawful 
and genuine, with an intention of deceiving 
and imposing upon mankind. Thirman v. 
Matthews, 1 Stew. (Ala.) 384. 

COUNTER-FESANCE. The act of forging. 

COUNTERMAND. A change or revocation of 
orders, authority, or instructions previously 
issued. It may be either express Q1r implied ; 
the former where the order or instruction 
already given is explicitly annulled or re
called ; the latter where the party's conduct 
is incompatible with the further continuance 
of the order or instruction, as where a new 
order is given inconsistent with the former 
order. 

COUNTERPART. In conveyancing. The cor
responding part of an instrument ; a dupli
cate or copy. Where an instrument of con
veyance, as a lease, is executed in parts, that 
is, by having several copies or duplicat�s 

. 
made and interchangeably executed, that 
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which is executed by the grantor is usually 
called the "original," and the rest are "COUll
terparts" ; although, where all the parties 
execute every part, this renders them all 
originals. 2 Bl. Comm. 296 ; Shep. Touch. 50. 
Roosevelt v. Smith, 17 Misc. Rep. 323, 40 N. 
Y. S. 381. See Duplicate. 

In granting lots subject to a ground-rent reserved 
to the grantor, both parties execute the deeds, of 
which there are two copies ; although both are 
original, one of them is sometimes calIed the coun
terpart. See 12 Yin. Abr. 104 ; Dane, Abr. Index ; 
7 Com. Dig. 443 ; Merlin, Rep. DoubZe Ecrit. 

CO U NTERPART W R I T. A copy of the orig
inal writ, authorized to be issued to another 
county when the court has jurisdiction of the 
cause -by reason of the fact that some of the 
defendants are residents of the county 01' 
found therein. White v. Lea, 9 Lea (Tenn.) 
450. 

CO U NTER-RO LLS. In English law. The 
rolls which sheriff,s have with the coroners, 
containing particulars of their proceedings, 
as well of appeals as of inquests, etc. 3 Edw. 
I. Co 10. 

COUNTERS I GN.  As a noun, the signature 
of a secretary or other subordinate officer to 
any writing signed by the principal or supe
rior to vouch for the authenticity of it. 
Fifth Ave. Bank v. Railroad Co. , 137 N. Y. 
231, 33 N. E. 378, 19 L. R. A. 331, 33 Am. St. 
Rep. 712 ; Gurnee v. Chicago, 40 Ill. 167 ; Peo
ple v. Brie, 43 Hun (N. Y.) 326. 

As a verb, to sign in addition to the sig
nature of another in order to attest the au
thenticity. Winsor v. Hunt, 29 Ariz. 504, 243 
P. 407, 411 ; Henning v. American Ins. Co., 108 
Kan. 194, 194 P. 647, 648. 

CO UNTERVA I L. To counterbalance ; to 
avail against with equal force or virtue ; to 
compensate for, or serve as an equivalent of 
or substitute for. 

CO U NTERVA I L  LIVERY. At common law, a 
release was a form of transfer of real estate 
where some right to it existed in one person 
'but the actual possession was in another ; 
and the possession in such case was said to 
"countervail livery," that is, it supplied the 
place of and rendered unnecessary the open 
and notorious delivery of possession required 
in other cases. Miller v. Emans, 19 N. Y� 387. 

CO U NTERVA I L I NG EQU I TY. See Equity. 

COUNTEUR. In the time of Edward I, a 
pleader ; .also called a Narrator, and Serjeant
Oounteur. See Countors. 

COU NTEZ. L. Fr. Count, or reckon. In old 
practice. A direction formerly given by the 
clerk of a court to the crier, after a jury 
was sworn, to number, them ; and which 
Blackstone says was given in

' 
his time, in good 

English, "coilnt these." 4: Bl. Comm. 340, 
llQte . (u.) 
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COUNT I NG UPON A STATUTE. See Count 
upon a statute. 

COUNTO RS. Advocates, or serjeants at law, 
whom a man retains to defend his cause and 
speak for him in court, for their fees. 1 Inst. 
17. 

CO U NTRY. The portion of the earth's sur
face occupied ,by an independent nation or 
people, or the inhabitants of such territory. 

In its primary meaning "country" signifies 
"place ; "  and, in a larger sense, the territory or 
dominions occupied by a community ; or even waste 
and unpeopled sections or regions of the earth. 
But its metaphorical meaning is no less definite 
and well understood ; and in common parlance, in 
historical and geographical writings, in diplomacy. 
legislation, treaties, and international codes, the 
word is employed to denote the population, the na
tion, the state, or the government, having posses
sion and dominion over a territory. Stairs v. 
Peaslee, 18 How. 521, 15 L. Ed. 474 ; U. S. v. Re
corder, 1 Blatchf. 218, 225, 5 N. Y. Leg. Obs. 286, 
Fed. Cas. No, 16,129. 

The word "country" as used in treaties made by 
the United States government, in so far as it ap
plies to the United States, means the states of 
such country. Pagano v. Cerri, 93 Ohio St. 345. 
112 N . .  E. 1037, 1039, L. R. A. 1917A, 486. 

I n Pleading and Practice 

The inhabitants of a district from which a 
jury is to be summoned ; pais ; a jury. 3 
Bl. Comm. 349 ; 4 Bl. Comm. 349 ; Steph. Pl. 
73, 78, 230� 

COU NTY. One of the civil divisions of a 
country for judicial and political · purposes. 
1 Bla. Comm. 113. Etymologically, it denotes 
that portion of the country under the imme
diate government of a count 01' earl. 1 Bla. 
Comm. 116. 

One of the principal subdivisions of the 
kingdom of England and of most of the states 
of the American Union, denoting a distinct 
portion of territory organized by itself for 
political and judicial purposes. In modern 
use, the word may denote either the territory 
marked of[ to form a county, or the 'Citizens 
resident within such territory, taken collec
tively and considered as invested with polit-

I ical rights, or the county regarded as a mu
nicipal corporation possessing subordinate 
governmental powers, or an organized jural 
society invested with specific rights and du
ties. Patterson v. Temple, 27 Ark. 207 ; , Eagle 
v. Beard, 33 Ark. 501 ; Wooster v. Plymouth, 
62 N. H. 208 ; St. Louis County Court v. Gris
wold, 58 Mo. 175 ; Mallinckrodt Chemical 
Works v. State of Missouri ex reI. Jones, 238 
U. S. 41, 35 S. Ct. 671, 674, 59 L. Ed. 1192 ; 
Mono Power Co. v. City of Los Angeles (C. C. 
A.) 284 F. 784, 793 ; In re Becker, 179 App. 
Div. 789, 167 N. Y. S. 1108, 119. 

In the English law, this word signifies the same 
as shire,-county being derived from the French, 
and shire from the Saxon. Both these words sig
nify a circuit or portion of the realm into which 

COUNTY 

the whole land is divided, for the better govern
ment thereof and the more easy administration o-f 
justice. There is no part of England that is not 
within some county ; and the shirereeve ( sheriff) 
was the governor of the prdvince, under the comes, 

earl, or count. 
A "county" is a body politic and corporate, whose 

powers are �xercised by the board of commissioners. 
Board of Com'rs of McDowell County v. Hanchett 
Bond Co., 194 N. C. 137, 138 S. E. 614, 615. 

• Counties are political subdivisions of the state, 
created to aid in the administration of state law 
for the purpose of local self-government. Hunt v. 
Mohave County, 18 Ariz. 480, 162 P. 600, 602 ; Board 
of Com'rs of Osborne County ·v. City of Osborne, 
104 Kan. 671, 180 P. 233, 234 ; Edgefield County v. 
Georgia-Carolina Power Co., 104 S. C. 311, 88 S. 
E. 801, 806 ; People V. Grover, 258 Ill. 124, 101 N. 
E. 216, 217, Ann. Cas. 1914B, 212 ; Edward Hines 
Yellow Pine Trustees v. State, 134 Miss. 194, 98 So. 
445, 446 ; Strickfaden v. Greencreek Highway Dist., 
42 Idaho, 738, 248 P. 456, 457, 49 A. L. R. 1057 ; Looney 
v. Stryker, 31 N. M. 557, 249 P. 112, 50 A. L. R. 
1404 ; Divide Gounty v. · Baird, 55 N. D. 45, 212 N. 
W. 236, 243, 51 A. L. R. 296 ; Dolezal v. Bostick, 
41 Ok!. 743, 139 P. 964, 968. 

Counties are sometimes said to be involuntary 
municipal corporations. Perkins v. Board of Com'rs 
of Cook County, 271 Ill. 449, 111 N. E:. 580, 584. 
Ann. Cas. 1917A, 27. Other cases, seeking to dis
tinguish betwElen the two, say that counties are 
agencies or political subdivisions of the state for 
governmental purposes, and not, like municipal cor
porations, incorporations of the inhabitants of 
specified regions for purposes of 

'
local government. 

Dillwood v. Riecks, 42 Cal. App. 602, 184 P. 35, 37 ; 
Bexar County v. Linden, 110 Tex. 339, 220 S. W. 761. 
Counties are also said to be merely quasi corpo
rations. Breathitt County v. Hagins, 183 Ky. 294, 
207 S. W. 713, 714 ; MacKenzie v. Douglas County, 
91 Or. 375, 178 P. 350, 352 ; Brown v. Davis County, 
196 Iowa, 1341, 195 N. W. 363, 366 ; Board of Com'rs 
of Seminole County v. Barker, 119 Ok!. 206, 249 
P. 296 ; Garr v. Fuls, 286 Pa. 137, 133 A. 150, 153 ; 
Gray v. Board of County Com'rs of Sedgwick Coun
ty, 101 Kan. 195, 165 P. 867, 868, L. R. A. 1918F, 182. 

"ViCinage," in its primary and literary meaning, 
denotes a neighborhood or vicinity ; a "county," 
on the other hand, is a definitely designated ter
ritory. Commonwealth v. Collins, 268 Pa. 295, 110 
A. 738, 739. 

-Body of the county. The county at large, as 
distinguished from any particular place with
in it ; a county considered as a territorial 
whole. Fluke v. State, 27 Ok!. Cr. 234, 226 
P. 118, 120. 

-County affairs. Those relating to the county 
in its organic and corporate capacity and in
cluded within its governmental or corporate 
powers. Scarobrough v. Wooten, 23 N. M. 616, 
170 P. 743, 744. Such as affect the people of 
the county in question. Bradford v. Cole, 95 
Okl. 35, 2,11 P. 470, 471. 

-county atto ... ney. The public prosecutor. 
Kytka v. Weber County, 48 Utah, 421, 160 P. 
111, 113. 

-County board of equal ization .  A body created 
for the purpose of equalizing values of prop
erty subject to taxation. Overland Co. v. 
Utter, 44 Idaho, 385, 257 P. 480, 482. 
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-County bon.ds. Broadly, any bO'nds issued by 
county officials to be paid fO'r by a levy on a 
special taxing district, whether or not coex
tensive with the county. Forrey v. BO'ard of 
Com'rs of Madison County, 189 Ind. 257, 126 
N. E. 673. 

-Cou nty bridge. A bridge of the larger class, 
erected by the county, and which the county 
is liable to keep in repair. Taylor v. Davis 
County, 40 Iowa, 2-95 ; Boone County v. Mut
chler, 137 Ind. 140, 36 N. E. 534. 

-Cou nty busi ne'ss� All business pertaining to' 
the county as a corporate entity. Russell v. 
Crook County Court, 75 Or. 168, 146 P. 806, 
808 ; City of A'storia v. Cornelius, 119 Or. 264, 
240 P. 233, 235. All business Qf the county, 
and any other business of such county CQn
nected with or interrelated with the business 
of any other county properly within the ju
risdiction of the county commissioners' CQurt. 
Glenn v. Dallas CQunty Bois d'Arc Island 
Levee Dist. (Tex. Civ. App.) 275 So W. 137, 
145. 

It has been held that the construction of a sea 
wall within a city is "county business" ; Galveston 
County v. Gresham (Tex. Civ. App. )  220 S. W. 560, 
562 ; but not the organization of an irrigation dis
trict ; Harney Valley Irr. Dist. v. Weittenhiller, 
101 Or. 1, 198 P. 1093, 1096 ; , nor the relocation of 
county seats ; Crist v. Molony, 187 Ind. 614, 119 
N. E. 1001. For other illustrative cases, see State 
ex reI. Bucker v. McE,lroy, 309 Mo. 595, 274 S.  W. 
749, 751 ; West v. Coos County, 115 Or. 409, 237 P. 
9:31, 962, 40 A. L. R. 1362 ; In re Scappoose Drainage 
Dist., 115 Or. 541, 237 P. 684, 687. 

-Cou nty com m issioners. Officers of a county 
charged with a variety of administrative and 
executive duties, but principally with the 
management Qf the financial affairs of the 
county, its police regulatiQns, and its corpo
rate business. Sometimes the local laws give 
them limited judicial powers. In some states 
they are called "supervisors." CopJ... v. Krick
baum, 199 Pa. 351, 49 At!. 6S. In Georgia, 
the term is used interchangeably with "com
missioners of roads and xevenue." Morris v. 
Smith, 153 Ga. 43S (2), 112 S. E. 468 ; RhQdes 
v. Jernigan, 155 Ga. 523, '117 S. E. 432, 434. 

-Cou nty co'rporate,. A city or town, with more 
or less territory annexed, having the privi
lege to be a county Qf itself, and not to be 
comprised in any other county ; such as Lon
don, York, Bristol, Norwich, and other cities 
in England. 1 BI. Comm. 120. See State v. 
Finn, 4 Mo. App. 347. They differ in no mate
rial points from other counties. 

-County oourt. A court of high antiquity in 
England, incident to the jurisdiction of the 
sheriff. It is not a court of record, but may 
hold pleas of debt or damages, under the val
ue of fO'rty shillings. The freeholders of the 
county (anciently termed the "suitors". of the 
court) are the real judges in this court, and 
the sheriff is the ministerial O'fficer. See S 
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BI. CQmm. 35, 36 ; 3 Steph. Comm. 395. But 
in modern English law the name is appropri
ated to a system of tribunals established by 
the statute 9 & 10 Vict. c. 95, having a limited 
jurisdictiQn, principally for the recovery of 
small debts. It is also the name of certain 
tribunals of limited jurisdiction in the county 
of Middlesex, established under the statute 22 
Geo. II. c. 33. In American law. The name 
is used in many of the states to designate the 
ordinary CO'urts of Tecord having jurisdiction 
for trials at nisi prius. Their powers gener
aHy comprise O'rdinary civil jurisdiction, also 
the charge and care of persons and estates 
coming within legal guardianship, a. limited 
criminal jurisdiction, appellate jurisdiction 
over justices O'f the peace, etc. 

":"County farm bu reaus. GQvernmental agen
cies intrusted with the duty of disseminating 
among farmers scientific knQwledge of an 
educational nature fO'r the improvement of 
agriculture. State v. Miller, 104 Neb. 838, 
178 N. W. 846, 848. 

-County fu nds. This term may include town
ship funds, the legal title of which is in the 
CQunty, which holds them fQr disbursement 
in accordance for the purpQse for which they 
are created. Fidelity & Deposit CO'. of Mary
land v. Wilkinson County, 109 Miss. 879, 69 
,S.o. 865, 868. See, also, State v. McGraw, 74 
Mont. 152, 240 P. 812, 0817. Compare Board of 
EducatiQn v. Wake County, 167 N. C. 114, 83 
S. E. 257, 25& 

-County general fu nd. · A fund raised to' meet 
the expenses incident to county government. 
County BQard of Education v. Austin, 169 
Ark. 43,6, 276 S. W. 2, 5. 

-Cou nty jail. A place of incarceration for 
the punishment of minor offenses and the cus
tQdy of transient prisoners, where the ig
nominy of confinement is devoid of the infa
mous character which an imprisonment in the 
state jail or penitentiary carries with it. U. 
S. v. Greenwald (D. C.) 64 Fed. 8. 

-County l ine.  This term, when used in a 
statute providing that the trial fQr an of
fense CQmmitted on a cQunty line may be in 
either county divided by such line, is not to 
be given the geometrical definition of a "line" 
as having neither breadth nQr thickness, but 
includes all Qf a fenced public highway divid
ing twO' cQunties, so that a prosecutiQn for 
robbery committed upQn the highway may be 
maintained in either county, regardless Qf 
the side of the center line of the highway up
on which the offense was committed. Stone v. 
People, 71 ColO'. 162, 204 P. 897, . 898. 

-Cou nty officers. . ThQse whQse general au
thQrity and jurisdiction are cO'nfined Within 
the limits · of the county in which they are 
appointed, who are apPQinted in and fQr a 
particular county, and whose duties apply 
O'nly to that cQunty, and thrQugh whO'm the 
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county' performs its usUal · political functions. 
State v. Burns, 38 Fla. 367, 21 So. 290 ; State. 
v. Glenn, 7 Heisk. (Teim.) 473 ; In re Carpen
ter, 7 Barb. (N. Y.) 34 ; Philadelphia v. Mar
tin, 125 Pa. 583, 17 A. 507 ; Ramsay v. Van 
Meter, 300 Ill. 193, 133 N. E. 193, 195 ; Hamil
ton v. Monroe (Tex. Civ. App.) 287 s. W. 304, 
306. Public officers who fill a position usual
ly provided for in the organization of coun
ties and county governments, and are select
ed by the county to represent it continuously 
and as part of the regular and permanent 
administration of public power in carrying 
out certain acts with the performance of 
which it is charged in behalf of the public. 
·Coulter v. Pool, 187 Cal. 181, 201 P. 120, 123. 

-County palatine. A term bestowed upon cer
tain counties in England, the lords of which 
in former times enjoyed especial privileges. 
They might pardon treasons, murders, and 
felonies. All writs and indictments ran in 
their names, as in other counties in the king's ; 
and all offenses were said to be done against 
their peace, and not, as in other places, contra 
paoem dornini regiB. But these privileges 
have in modern times nearly disappeared. 
1 Holdsw. Hist. E. L. 49 ; 4 Inst. 205. 

-County powers. Such only as are expressly 
provided by law or which are necessarily im
plied from those expressed. Hersey v. Nel
son, 47 Mont. 132, 131 P. 30, 32, Ann. Cas. 
1914C, 963. 

-County proper1y. That which a county is 
authorized to acquire, hold, and sell. State 
v. Brown, 73 Mont. 371, 236 P. 548, 549 ; State 
v. Poland, 61 Mont. 600, 203 P. 352, 353 ; State 
v. Ritch, 49 Mont. 155, 140 P. 731, 732. 

-County purposes. Those exercised by the 
county acting as a municipal corporation. 
Conrad v. Shearer, 197 Iowa, 1078, 198 N. W. 
633, 634. As regards the rate of taxation, 
aU purposes for which county taxation may 
be levied. Seaboard Air Line Ry. Co. v� 
Wright, 34 Ga. App. · 88, 128 S. E. 234, 235. 
With reference to budgets, aU legitimate com
ponents of a county budget. Garrison v. Jer
sey City, 92 N. J. Law, 624, 105 A. 460, 462. 
The term has been held to apply only to the 
constantly recurring expenditures, such as 
salaries of county officers. Obenchain v. Dag
gett, 68 Or. 374, 137 P. 212, 214. But it has al
so been held not to be equivalent to "current 
expenses." Seaboard Air-Line Ry. Co. v. 
Wright, 157 Ga. 722, 122 S. E. 35, 36. 

-County rate. In English law. An imposi
tion levied on the occupiers of lands, and ap
plied to many miscellaneous purposes, among 
which the most important are those of defray
ing the expenses connected with prisons, re
imbursing to private parties the costs they 
have incurred in prosecuting public offenders, 
and defraying the expenses. of the county po
lice. See 15 & '16 Viet. c. 81. 

OOUPLED wrm AN IN'l'EltEST 

--county road. · One which lies wholly within 
one county, and which is thereby distinguish
ed from a state road, · which is a road lying 
in two or more counties. State v. Wood Coun
ty, 17 Ohio, 186. 

-County-seat. A county-seat (}r counts-town 
is the chief town of a county, where the coun
ty buildings and courts are located and the 
county business transacted. Williams v. 
Reutzel, 60 Ark. 155, 29 S. W. 374 ; In re Alli
son, 13 Colo. 525, 22 P. 820, 10 L. R. A. 790, 
16 Am. St. Rep. 224 ; Whallon v. Gridley, 51 
Mich. 503, 16 N. W. 876. "County-seat" 
means the county town as the seat of govern
ment. Dunne v. Rock Island County, 283 
Ill. 628, 119 N. E. 591, 595. It is the place 
where the courthouse is situated, and the dis
trict and county courts are held. Turner v. 
Tucker, 1113 Tex. 434, 258 S. W. 149, 150. 

-County sessions. In England, the court of 
general quarter sessions Qf the peace held 
in every county once in every quarter of a 
year. Mozley & Whitley . .  

-County site. The seat of government of the 
county. Board of Revenue of. Co:vington 
County v. Merrill, 193 Ala. 521, 68 So. 971, 
977. The courthouse site. Board of Revenue 
of Jefferson County v. Huey, 195 Ala. 83, 70 
So. 744, 746. 

-County-town • .  The county-seat ; the town: in 
which the seat of government of the county is 
located. State v. Cates, 105 Tenn. 441, 58 S. 
W. 649. 

-County treasury. Not the physical place of 
deposit, but the funds deposited to the credit 
of the county. State v. Kurtz, 110 Ohio St. 
332, 144 N. E. 120. 123. 

"":County warrant. An order or warrant 
drawn by some duly authorized officer of the 
county, directed to the county treasurer and 
directing him to pay out of the funds of the 
county a designated sum of money to a named 
individual, or to his order or to bearer. Sav
age v. Mathews, 98 Ala. 535, 13 So. 328 ; Craw
ford v. Noble County, 8 Okl. 450, 58 P. 616 ; 
People v. Rio Grande County, 11 Colo. App. 
124, 52 P. 748 ; Littlejohn v. Littlejohn, 195 
Ala. 614, 71 So. 448, 449 ; Cleveland State 
Bank v. Cotton Exch. Bank, 119 Miss. 868, 81 
So. 170, 174 ; Quinn v. Reed, 130 Ark. 116, 197 
S. W. 15, 16. 

-Foreign cou nty. Any county having a judi
cial and municipal organization separate from 
that of the county where matters arising in 
the former county are called in question, 
though both may lie within the same state or 
country. 

COUPLED W ITH AN I NTEREST. This 
phrase, in the law of agency, has reference to 
a writing creating, conveying to, or vesting 
in the agent an interest in the estate or prop· 
erty which is the subject of the agency, as 
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distinguished from the proceeds or profits re- 761, 764. And see In re Malschick (D. C.) 217 
suIting from the exercise of the agency. F. 492, 494. 
George H. Rucker & Co. v. Glennan, 130 Va. 
511, 107 S. E. 725, 728. 

COU PONS. Interest · and dividend certifi
cates ; also those parts of a commercial instru
ment which are to be C1tt, and which are evi
dence of something connected with the con
tract mentioned in the instrument. They are 
generally attached to certificates of loan, 
where the interest is payable at particular 
periods, and, when the interest is paid, they 
are cut off and delivered to the payer. Whar
ton. Toon v. Wapinitia Irr. Co., 117 Or. 374, 
243 P. 554, 556. 

In England, they are known as warrants or 
d'ividend w(}JT"rants, and the securities to 
which they belong, debentures ; 13 O. B. 372. 

Coupons are written contracts for the payment 
of a definite sum of money on a given day, and 
being drawn and executed in a form and mode for 
the purpose, that they may be separated from the 
bonds and other instruments to which they are 
usually attached, it is held that they are negotiable 
and that a suit may be maintained on them with
out the necessity of producing the bonds. Each 
matured coupon upon a negotiable bond is a sepa
rable promise, distinct from the promises to pay 
the bonds or the other coupons, and gives rise to a 

separate cause of action. Aurora v. West, 7 Wall. 
88, 19 L. Ed. 42. See, also, Town of Cicero v. 
Clifford, 53 Ind. 191 ; Beaver County v. Armstrong, 
44 Pa. 63 ; Haven v. Depot Co., 109 Mass. 88 ; An
toni v. Wright, 22 Gratt. (Va. ) 833 ; Lexington v. 
Butler, 14 Wall. 282, 20 L. Ed. 809 ; Thompson 
v. Perrine, 106 U. S. 589, 1 S. Ct. 564, 27 L. Ed. 
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-Coupon bonds. Bonds to which are attach
ed coupons for the several successive install
ments of interest to maturity. Benwell v. 
Newark, 55 N. J. Eq. 260, 36 A. 668 ; Tenn�ssee 
Bond Cases, 114 U. S. 663, 5 S. Ct. 974, 29 L. 
Ed. 281. 

":"'Coupon notes. Promissory notes with cou
pons attached, the coupons being notes for 
interest written at the bottom of the princi
pal note, and designed to be cut off severally 
and presented for payment as they mature. 
Williams v. Moody, 95 Ga. 8, 22 S. E. 30. 

COUR D E  CASSAT I ON. The supreme judi
cial tribunal of F'rance, having appellate ju
risdiction only. F-or an account of its com
position and powers, see Jones, l!'rench Bar, 
22 ; Guyot, Repert. Univ. 

COU RSE. In surveying, the direction of a 
line with reference to a meridian. 

In navigation, the "course" of a vessel is 
her a"parent course, and not her heading at 
any given moment. The Hallgrim (0. O. A.) 
20 F. (2d) 720, 721. It is her actual course. 
Liverpool, Brazil & River Plate Steam Nav. 
00. v. U. S. (D. O.) 12 F.(2d) 128, 129. 

COU RSE OF B US I N ESS� What is usually 
done in the management of trade or business. 
Idom v. Weeks & Russell, 135 Miss. 65, 99 So. 

In Workmen's Compensation Acts, the usual course 
of business of the employer covers the normal oper
ations which form part of the ordinary business 
carried on, and not including incidental and occa
sional operations having for their purpose the pres
ervation of the premises or the appliances used in 
the business. Walker v. Industrial Accident Com
miSSion, 177 Cal. 737, 171 P. 954, 955, L. R. A. 1918F, 
212. 

Commercial paper is said to be transferred, or 
sales alleged to have been fraudulent may be shown 
to have been made, "in the course of business," or 
"in the usual and ordinary course of business," 
when the circumstances of the transaction are such 
as usually and ordinarily attend dealings of the 
same kind and do not exhibit any signs of haste, 
secrecy, or fraudulent intention. Walbrun v. Bab
bitt, 16 Wall. 581, 21 L. Ed. 489 ; Clough v. Patrick, 
37 Vt. 429 ; B rooklyn, etc., R. Co. v. National 
Bank, 102 U. S. 14, 26 L. Ed. 61. 

COURSE O F  EM PLOYMENT. The ' words 
"in course of employment," as applied to 
compensation for injuries within the purview 
of Workmen's Oompensation Acts, refer to 
the time, place, and circumstances under 
which the accident takes place. Fogg's Oase, 
125 Me. 168, 132 A. 129, 130 ; Walther v. 
American Paper Co. (N. J. Sup.) 98 A. 264, 
265 ; Hibberd v. Hughey, 110 Neb. 744, 194 
N. W. 859, 861 ; Oox v. Kansas City Refining 
Co., 108 Kan. 320, 195 P. 863, 864, 19 A. L. 
R. 90 ; Board of Education of Oity of Chicago 
v. Industrial Oommission, 321 Ill. 23, 151 
N. E. 499, 500 ; Hendrix v. Franklin State 
Bank, 154 Tenn. 287, 290 S. W. 30 ; Lumber
men's Reciprocal Ass'n v. Behnken (Tex. 
eiv. App.) 226 s. W. 154, 156 ; Phil Hollen
bach 00. v. Hollenbach, 181 Ky. 262, 204 S. 
W. 152, 159, 13 A. L. R. 524 ; Brady v. Ore
gon Lumber Co., 117 Or. 188, 243 P. 96, 99, 
.45 A. L. R. 812 ; Walker v. Hyde, 43 Idaho, 
625, 253 P. 1104, 1105. A workman is in 
course of employment when, within time cov
ered by employment, he is doing something 
which he might reasonably do while so em
ployed at proper place. Dambold v. Indus
trial Oommission, 323 Ill. 377, 154 N. E. 128, 
129 ; In re Employers' Liability Assur. Oor
poration, 215 Mass. 497, 102 N. E. 697, L. 
R. A. 1916A, 306 ; Conaway v. Marine Oil 
00., Limited, 162 La. 147, 110 So. 181, 182 ; 
Brinkman v. Zuckerman, 192 Mich. 624, 159 
N. W. 316, 317 ; London Guaranty & Accident 
00. v. Smith (Tex. Oiv. App.) 290 S. W. 774, 
775 ; Novack V. Montgomery Ward & Co., 
158 Minn. 495, 198 N. W. 290, 292 ; In re 
McOrary, 109 Neb. 796, 192 N. W. 237, 239. 
In order that an injury may arise out of and 
in the course of employment, it must be re
ceived while the workman is doing the duty 
he is employed to perform and also as a 
natural · incident of the work flowing there
from as a natural consequence and directly 
connected therewith. Di Salvio v. Menihan 
Co., 225 N. Y. 123, 121 N. E. 766, 767. "!n 
course of employment," as used in Workmen's 
Compensation Act, means in service of mas-
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ter, and Is not synonymous with "during the 
period covered by his actuar employment." 
An injury, to be within course of employ
ment, must occur during hours of employ
ment, which includes hours of leisure set 
apart in working hours for rest, recreation, 
or refreshment, but not time when employee 
is oft premises, not engaged in employer's 
business, or at home preparing for work, or 
coming to or leaving work. Shomer v. Le
high Valley Coal Co., 290 Pa. 480, 139 A. 
192, 193. An' employee, even after closing 
time, is in the "course of employment" until 
a suitable opportunity has been given for 
him to leave the place of work. Field v. 
Charmette Knitted Fabric Co., 245 N. Y. 139, 
156 N. E. 642, 643 ; Munn v. Industrial 
Board, 274 Ill. 70, 113 N. E. 110, 112. See, 
also, Arising. 

The expression "in the course of his em
ployment," in the rule that a master is liable 
for the torts of his servant done in the course 
of his employment, means while engaged in 
the service of the master, while engaged 
generally in the master's work, as distin
guished ' from acts done when the servant 
steps outside of his employment to do an act 
for himself, not connected with his master's 
business. Sina v. Carlson, 120 Minn. 283, 
139 N. W. 601, 602� And see Birmingham 
Ledger Co. v. Buchanan, 10 Ala. App. 527, 65 
So. 667, 670. 

CO URSE O F  R IVER. The course of a river 
is a line parallel with its banks ; the term is 
not synonymous with the "current" of the 
river. Attorney General v. Railroad Co., 9 
N. J. Eq. 550. 

COURSE O F  T H E  VOYAGE. By this term 
is understood the regular and customary 
track, if such there be, which a ship takes 
in going from one port to another, and the 
shortest way. Marsh. Ins. 185 ; Phill. Ins. 
981. 

COURSE O F  TRADE. What is customarily 
or ordinarily done in the management of 
trade or business. 

COURSE O F  VE I N. In mining, the "course 
of the vein" appearing on the surface is the 
course of its apex, which is generally inclined 
and undulated ' and departs more or less ma
terially from the strike. Stewart Mining Co. 
v. Bourne (C. C. A.) 218 F. 327, 329. 

CO U'
RT. A space which is uncovered, but 

which may be partly or wholly inclosed by 
buildings or walls. Smith v. Martin, 95 Okl. 
271, 219 P. 312, 313. In this sense, the term 
may include a street which is without an open
ing at one end. Melvin v. Central Const. 
Co., 185 Ky. 659, 215 S. W. 811. 

I n  Legislation 

A legislative assembly. Parliament is call
ed in the old books a court of the- king, no
bility, and oominons assembled. Finch, Law, 
b. 4, c. 1, p. 233 ; Fleta, li!b. 2, c. 2. 

COURT 

The application of the term-which originally de
noted the place of assembling-to denote the as
semblage, resembles the similar application of the 
Latin term curia, and is' readily explained by the 
fact that the earlier courts were merely assemblag
es, in the court-yard of the baron or of the king 
himself of those who were qualified and whose ' 

, duty it
' 

wa� so to appear at stated times or upon 
summons. Traces of this usage and constitution 
of courts stilI remain in the courts baron, the 
various courts for the trial of impeachments in 
England and the United States, and in the control 
exercised by the parliament of England and the 
legislatures of the various states ,of the United 
States over the organization of courts of justice, as 
constituted in modern times. This meaning of the 
word has also been retained in the titles of some 
deliberative bodies, such as the "general court" 
of Massachusetts, i. e., the legislature. 

I n  I nlernational Law 

The person and suite of the sovereign ; the 
place where the sovereign sojourns with his 
regal retinue, wherever that may be. The 
English government is spoken of in diplomacy 
as the court of St. James, because the palace 
of St. James is the official palace. 

I n  Practice 

An organ of the government, belonging to 
the judicial department, whose function is 
the application of the laws to controversies 
brought before it and the public administra
tion of justice. White County v. Gwin, 136 
Ind. 562, 36 N. E. 237, 22 L. R. A. 402 ; Brad
ley v. Town of Bloomfield, 85 N. J. Law, 506, 
89 A. 1009. 

The presence of a sufficient number of the 
members of such a body regularly convened 
in an authorized place at an appointed time, 
engaged in the full and regular performance 
of its functions. Brumley v. State, 20 Ark. 
77 ; Wightman v. Karsner, 20 Ala. 446. ' 

A body in the government to which the ad
ministration of justice is delegated. A body 
organized to administer justice, and including 
both judge and jury. Houston Belt & Termi
nal Ry. Co. v. Lynch (Tex. Com. App.) 221 
S. W. 95·9, 960 ; People ex ret Thaw v. Grifen
hagen (Sup.) 154 N. Y. S . . 965, 970 ; Road 
Dist. No. 4 v. Frailey, 313 Ill. 568, 145 N. E. 
195, 198 ; State v. White, 132 Tenn. 2'03, 177 
S. W. 478 ; City of Tuscaloosa v. Hill, 14 Ala ;  
App. 541, 69 So. 486, 488 ; Filbin Corporation 
v. U. S. (D. C.) 265 F. 354, 359 ; State v. Rami
rez, 34 Idaho, 623, 203 P. 279, 283, 29 A. L. R.  
297 ; Peterson v.  Fargo-Moorhead St.  Ry. 
Co., 37 N: D. 440, 164 N. W. 42, 49. 

A tribunal officially assembled under au
thority of law at the appropriate time and 
place, for the administration of justice. In 
re Carter's Estate, 254 Pa. 518, 99 A. 58. 

A "court" is an incorporeal, political being, com
posed of one or more judges, who sit at fixed times 
and places, attended by proper officers, pursuant to 
lawful authority, for the administration of justice. 
State v. Le Blond, 1Q8 Ohio St. 126, 140 N. E. 510. 
512. 

A court may be described as an organized body 
with defined powers, meeting at certain times and 
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places for the hearing and decision of causes and 
other matters brought before it, and aided in this, 
its proper business, by its proper officers, viz., at
torneys and counsel to present and manage the busi
ness, clerks to record and attest its acts and deci
sions, and ministerial officers to execute its com
mands, and secure due order in its proceedings. 
Ex parte Gardner, 22 Nev. 280, 39 P.  570 ; Hertzen 
·v. Hertzen, 104 Or. 423, 208 P. 580, 582. 

A "court" consists of persons officially assembled 
at a time and place appointed by law for the ad
ministration of justice. Bland v. Kennamer (C. 
C. A.) 6 F. (2d) 130, 131. 

The place where justice is judicially ad
ministered. Co. Litt. 58a ; 3 Bl. Oomm. 23. 
Railroad Co. v. Harden, 113 Ga. 456, 38 S. E. 
950 ; Summers v. Kramer, 271 Pa. 189, 114 
A. 525, 527 ; Finkle v. Superior Court of Cal
ifornia in and for San Bernardino County, 
71 Cal. App. 97, 234 P. 432, 433 ; Hobart v. 
Hobart, 45 Iowa, 501. 

The judge, or the body of judges, presiding 
over a court. 

The words "court" and "judge," or "judges," are 
frequently used in statutes as synonymous. When 
used with reference to orders made by the court 
or judges, they are to be so understood. State v. 
Caywood, 96 Iowa, 367, 65 N. W. 385 ; Michigan 
Cent. R. Co. v. Northern Ind. R. Co., 3 Ind. 239 ; 
In re Parker, 208 N. Y. S. 556, 558, 212 App. Div. 
169 ; Gray v. Bank of Moundville, 214 Ala. 260, 
107 So. 804, 805 ; People v. Gilbert, 227 Mich. 538, 
198 N. W. 971, 972 ; Robertson v. Derrick, 113 Ark. 
40, 166 S. W. 936 ; State v. Anderson, 114 Kan. 297, 

. 217 P. 327, 330. But see Moritz v . .  Luzerne County, 
283 Pa. 349, 129 A. 85, 86 ; Tuttle v. Hutchison, 173 
Iowa, 500, 151 N. W. 845, 846 ; Lamb v. Harrison, 
91 Fla. 927, 108 So. 671, 674 ; City of Moline v. Chi
cago, B. & Q. R. Co., 262 Ill. 52, 104 N. E. 204, 206. 

The word "court" is often employed in statutes 
otherwise than in its strict technical sense, and is 
applied to various tribunals not judicial in their 
character ; State v. Howat, 107 Kan. 423, 191 P. 
585, 589 ; for example, in New Jersey, the "court 
of pardons" ; In re Court of Pardons, 97 N. J. 
Eq. 555, 129 A. 624, 625. 

Classification 

Courts may be classified and divided ac
cording to several methods, the following be
ing the more usual : 

Oourts Of record and oourts not Of record; 
the former being those whose acts and ju
dicial proceedings are enrolled, or recorded, 
for a perpetual memory and testimony, and 
which have power to fine or imprison for 
contempt. Error lies to their judgIJlents, and 
they generally possess a seal. Courts not of 
record are those of . inferior dignity, which 
have no power to fine or imprison, and in 
whi�h the proceedings are not enrolled or re
corded. 3 Bl. Comm. 2t ; 3 Steph. Comm. 
383 ; The Thomas Fletcher (C. C.) 24 F. 481 ; 
Ex parte Thistleton, 52 Cal. 225 ; Thomas 
v. Robinson, 3 Wend. (�. Y.) 268 ; Erwin v. 
U. S. (D. C.) 37 F. 488, 2 �. R. A. 229 ; Wood
man v. Somerset County, 37 Me. 29 ;  Hein
inger v. Davis, 96 Ohio St. 205, 117 N. E. 229, 
231. 

. 
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A "court of record" Is a judicial tribunal having 
attributes and exercising functions independently 
of the person of the magistrate designated generally 
to hold it, and proceeding according to the course 
of common law, its acts and proceedings being 
enrolled for a perpetual memorial. Jones v. Jones, 
188 Mo. App. 220, 175 S. W. 227, 229 ; Ex parte 
Gladhill, 8 Metc. (Mass.) 171, per Shaw, C. J. 
See, also, Ledwith v. Rosalsky, 244 N. Y. 406, 155 N. 
E. 688, 689. 

A "court of record" is one the history of whose 
proceedings is perpetuated in writing by some duly 
authorized person. Tourtelot v. B,ooker (Tex. Clv. 
App.)  160 S. W. 293, 297 ; Naro v. State, 212 Ala. 
5, 101 So. 666, 667 ; Newman v. Ba-sch, 152 N. Y. S. 
456, 459, 89 Misc. Rep. 622 ; 3 Bla. Comm. 24. 

Courts may be at the same time of record for 
some purposes and not of record for others. 
Wheaton v. Fellows, 23 Wend. (N. Y. ) 376 ; Lester 
'Y. Redmond, 6 Hill (N. Y. ) 590 ; Ex parte Glad
hill, 8 Metc. (Mass. ) 168. 

Superior and inferior courts ; the former 
being courts of general original jurisdiction 
in the first instance, and which exercise a 
control or supervision over a -system of lower 
courts, either by appeal, error, or certiorari ; 
the latter being courts of small or restricted 
jurisdIction, and subject to the review or 
correction of higher courts. Sometimes the 
former term is used to denote a particular 
group or system of courts of high powers, 
and all others are called . "inferior courts." 

To constitute a court a superior court as to any 
.class of actions, within the common-law meaning 
of that term, its jurisdiction of such actions must 
be unconditional, so that the only thing requisite 
to enable the court to take cognizance of tl:J.em is 
the acquisition of jurisdiction of the persons of 
the parties. Simons v.  De Bare, 4 Bosw. (N.  Y. ) 
547. 

An inferior court is a court whose judgments or 
decrees can be reviewed, on appeal or writ of er
ror, by a higher tribunal, whether that tribunal be 
the circuit or supreme court. Nugent v. State, 18 
.Ala. 521. 

Oivil and criminaZ courts ; the former be
ing such as are established for the adjudi
cation of controversies between subject and 
subject, or the ascertainment, enforcement, 
and redress of private rights ; the latter, such 
as are charged with the administration of 
the criminal laws, and the punishment of 
wrongs to the public. 

Equity courts and law courts ; the former 
beiJig such as possess the jurisdiction -of a 
chancellor, apply the rules and principles of 
chancery law, and follow the procedure in 
equity ; the latter, such as have no equitable 
powers, but administer justice according to 
the rules and practice of the common law. 

As to the division of courts according to 
their jurisdiction, see Jurisdiction. 

As to sever.al names · or kinds Qf courts . not 
specifically described in the titles immediate
ly following, see Arches · Court; Appellate, 
Ci:rcuit Courts, Consistory pourts; Oaunty, 
CustomaI1' Court Baron, Ecclesiastical Courts, 
Fe.der.al ·Courts, Forest Courts, High. ColI1mis� 
sion Court" Inf;!tance ;:  Colll't; .. Jus.tJc.e . Court, 
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.Justiciary Court, Maritime Court, }Jayor's 
Court, Moot Court, Municipal Court, Orphans' 
Court, Police Court, Prerogative Court, Prize 
Court, Probate Court, Superior Oourts, Su
preme Court, and Surrogate's Court. 

As to oourt-hand, court-house, court· lands, 
court rolls, courtyard, see those titles in their 
alphabetical order infra. 

I n  General 

-Court above, court below. In appellate prac
tice, the "court above" is the one to which a 
cause is removed for review, whether by ap
peal, writ of error, or certiorari ; while the 
"court 'below" is the one from which the case 
is removed. Going v. Schnell, 6 Ohio Dec. 933 ; 
Rev. St. Tex. 1895, art. 1386 (Vernon's Ann. 
Rev. Civ. St. art. 2252). 

-Court In bank. A meeting of all the judges 
of a court, usually for the purpose of hearing 
arguments on demurrers, points reserved, mo
tions for new trial, etc., as distinguished from 
sessions of the same court presided over by 
a single judge or justice. 

---Court of com petent Jurisdiction. One hav
ing power and authority of law at the

' 
time 

of acting to do the particular act. Ex parte 
Plaistridge, 68 Ok!. 256, 173 P. 646, 647. One 
having jurisdiction under the state Constitu
tion and laws to determine the question in 
controversy. Texas Tmployers' Ins. Ass'n v. 
Xunamaker (Tex. Civ. App.) 267 , s. W. 749, 
751. A court for the administration of jus
tice as established by the Constitution or 
statute. Bradley v. Town of Bloomfield, 85 
X J. Law, 506, SU A. 1009-

-Court of l imited jurisd'iction.  When a court 
of general jurisdiction proceeds under a spe
cial statute, it is a i"Court of limited jurisdiC
tion" for the purpose of that proceeding, and 
its jurisdiction must affirmatively appear. 
Osage Oil & Refining . Co. v. Interstate Pipe 
Co., 124 Okl. 7, 253 P. 6G, 71. 

-De faoto court. One established; orgarIized, 
and ex.ercising its judicial functions under au
thority of a statute apparently valid, though 
such ,statute may be in fact unconstitutional 
and may be afterwards so adjudged ; or a 
court established and acting under the a u
thority of a de faoto government. 1 Bl. 
Judgm.., § 173 ; Burt v. Railroad Co., 31 Minn. 
472, 18 �. W. 285 ;  In re Manning, 139 U. S. 
504, 11 S. Ct. 624, 35 L. Ed. 264 ; Gildemeister 
v. Lindsay, 212 Mich. 299, 180 N. W. 633, 635. 

-Full court. A session of a court, which is 
attended by all the judges or justices com
posing it. 

. 

-Spiritual courts. In . English law. The ec� 
clesiastical courts, or courts Christian. See 
3 Bl. Coinm. 61. 

COU RT-BA RON . . In English law. A court 
which, although not one of record, is incident 

to every manor; and cannot be severed there
from. It was ordained for the maintenance 
of the services and duties stipulated for by. 
lords of manors, and for the purpose of de
termining actions of a personal nature; where 
the debt or damage was under forty shillings. 
Wharton ; 1 Poll. & Maitl. Rist. E. L. 580. 

Oust omary C01Jl.rt-baron is one appertaining 
entirely to copyholders. 3 Bl. Comm. 33. 

Freeholder8' court-baron is one held before 
the freeholders who owe suit and service to 
the manor. It is the court-baron proper. 

Coke (1st Inst. 58 a) speaks of the Court Baron 
as being of the two natures just indicated. Black
stone (3 Comm. 33) says that, though in their na
ture distinct, they are frequently confounded to
gether. Later writers doubt if there were tw/f 
courts ; 1 Poll. & Maitl. Rist. E. L� 580. 

CO U RT C H R I STIAN.. The ecclesiastica.I 
courts in England �re often so called, as dis
tinguished from the civil courts. 1 Bl. Comm. 
83 ; 3 Bl. Comm. 64 ; 3 Steph. Comm. 430. 

COUR,T FOR CONSI D'E.RAT I O N  O F  CROWN 
CASES . RESERVED. A court established by 
St. 11 & 12 Vict. c. 78, composed of such (If 
the judges of the superior courts of 'West
minster as were able to ·attend, for the con
sideration of questions of 'law reserved by any 
judge in a court of oyer and terminer, gaol 
delivery, or quarter sessions, before which a 
prisoner had been :(Qund guilty by verdict. 
Such question is stated in the form of a spe
cial case. Mozley & Whiteley ; . 

4 Steph. 
Comm. 442. The trial judge was empowei'oo 
to "state a case" for the opinion of that con-rt. 
Re could not be compelled to do so, and only 
a . question of law could be raised. If the 
court considered that the point had been 
wrongly decided at the trial, the conviction 
would be quashed. By Act of 1907, the Court 
of Criminal Appeal was created and the Court 
for Crown Cases Reserved was abolishep. 

C O U RT FO R D I VO RCE AND MATRI MO N I'· 
AL CAUSES. This court was established by 
St. 20 & 21 Vict. c. 85, which transferred to 
it all jurisdiction then exercisable by any 
ecclesiastical court in England, in matters 
matrimonial, and also gave it new powers. 
The court consisted of . the lord chancellor, 
the three ch�efs, and three . senior puisne 
judges of the common-law courts, and the 
judge ordinary, who together constituted, and 
still constitute, the . "full court." . The j udge 
ordinary heard almost all matters in the first 
instance. By the jUdicature act, 1873, § 3, 
the jurisdiction of the court was transferred 
to the supreme court of judicature • .  Sweet . . 

COURT FOR T H E  C O RRECT I O N  O F  ER
RO RS. The style of a court having jurisdic
tion for review, by appeal or writ of error. 
The name was formerly used in New York 
and South Oarolina. 
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COURT FOR T H E  REL I EF OF I NSOLVENT 
D EBTO RS. In English law. A local court 
which had its sittings in London only, which 
receiveq the petitions of insolvent debtors, and 
decided upon the question of granting a dis
charge. See 3 Steph. Com. 426 ; 4 ide 287. 
Abolished by the Bankruptcy Act of 1861. 

COU RT FOR T H E  T R IAL O F  I M PEACH
M ENTS. A tribunal empowered to try any 
officer of government or other person brought 
to its bar by the process of impeachment. In 
England, the house of lords constitutes such 
a court ; in the United States, the senate ; 
and in the several states, usually the upper 
house of the legislative assembly. 

COU RT-HAN D. In old English practice. 
The peculiar hand in which the records of 
courts were written from the earliest period 
down to the reign of George II. Its character
istics were great strength, compactness, and 
undeviating uniformity ; and its use undoubt
edly gave to the ancient record its acknowl
edged superiority over the modern, in the im
portant quality of durability. 

The writing of this hand, with its peculiar 
abbreviations and contractions, constituted, 
while it was in use, an art of no little import
ance, being an indispensable part of the pro
fession of "clerkship," as it was called. Two 
sizes of it were employed, a large and a small 
hand ; the former, called "great court-hand,'.' 
being used for iniUal words or clauses, the 
vlaoita of records, etc. Burrill. 

co U RT -H 0 USE. The building occupied for 
. the public sessions of a court, with its various 

offices. The building occupied and appropri
ated according to law for the holding of 
courts. Board of Sup'rs of Stone County v. 
O'Neal, 130 Miss. 57, 93 So. 483, 484. The 
term may be used of a place temporarily occu
pied for the sessions of a court, though not 
the regular court-house. Harris V. State, 72 
Miss. 960, 18 So. 387, 33 L. R. A. 85 ;  Vigo 
County v. Stout, 136 Ind. 53, 35 N. E. 683, 
22 L. R. A. 398 ; Waller v. Arnold, 71 Ill. 
353 ; Kane v. McCown, 55 Mo. 181, 198 ; and 
see Hambright V. Brockman, 59 Mo. 52. 

The word may be synonymous with "county site" 

and signify the seat of government. Board of Rev
enue of Jefferson County V. Huey, 195 Ala. 83, 70 
So. 744, 746. 

C O U RT, H UND RED. See Hundred Court. 

tion ; and to punish trivial misdemeanors. 
It has now, however, for the most part, fallen 
into total desuetude ; though in some manors 
a court-Ieet is still periodically held for the 
transaction of the administrative business of 
the manor. Mozley & Whitley ; Odgers, O. L. 
965 ; Powell, Courts Leet ; 1 Reeve, Hist. Eng. 
Law ; Inderwick, King's Peace 11 ; 1 Poll. & 
Maitl: 568 ; 4 Steph. Com. 306. 

COU RT-MART I AL. A military court, con
vened under authority of government and 
the articles of war, for trying and punishing 
military offenses committed by soldiers or 
sailors in the army or navy. People v. Van 
Allen, 55 N. Y. 31 ; Garver V. U. S., 16 Ct. Cl. 
361 ; U. S. v. Mackenzie, 30 Fed. Cas. 1160. 

Such courts exist and have their jurisdic
tion by virtue of the military law, the court 
being constituted and empowered to act in 
each instance by authority from a command
ing officer. 

C O U RT OF ADM I RAL TV • .  A court having 
jurisdiction of causes arising under the rules 
of admiralty law. See Admiralty. 

H igh Court of Admiralty 

In English law. This was a court which 
exercised jurisdiction in prize cases, and had 
general jurisdiction in maritime causes, on 
the instance side. Its proceedings were usual
ly in rem, and its practice and principles de
rived in large measure from the civil law. 
The judicature acts of 1873 transferred all 
the powers and jurisdiction of this tribunal 
to the probate, divorce, and admiralty division 
of the high court of justice. 

COURT OF ANCI ENT D EM ESN E. In Eng
lish law. A court of peculiar constitution, 
held by a b ailiff appointed by the king, in 
which alone the tenants of the king's demesne 
could be impleaded. 2 Burrows, 1046 ; 1 
Spence, Eq. Jur. 100 ; 2 Bl. Comm. 99 ; 1 
Steph. Oomm. 224 ; 1 Poll. & Maitl. 36,7. 

COURT OF APPEAL, H I S  MAJ ESTY'S.' The 
chief appellate tribunal of England. It was 
established by the judicature acts of 1873 and 
1875, and is invested with the jurisdiction 
formerly exercised hy the court of appeal in 
chancery, the exchequer chamber, the judi
cial committee of the privy council in admiral
ty and lunacy appeals, and with general ap
pellate jurisdiction from the high court of 
justice. 

C O U RT-LAN DS. Domains or lands kept in 
the lord's hands to serve his family. . 

C O U RT O F  APPEALS. In American law. 
An appellate tribunal which, in Kentucl{y, 

C O U RT':"LEET. The name of an English
' 

Maryland, the District of Columbia, and New 
court of record held once in the year, and not York, is the court of last resort. In Delaware 
oftener, within a particular hundred, lord- and New Jersey, it is known 'as the "court 
ship, or manor, before the steward of the of errors and appeals ;" in Virginia and West 
leet ; being the king's court granted by char- Virginia, the "supreme court of appeals" ; in 
ter to the lords of those hundreds or manors. Connecticut, the Supreme Court of Errors ; in 
Its office was to view the frankpledges,-that Massachus.etts and Maine, the Supreme Judi
is, the freemen within the liberty ; to present cial Court ; in the other states, and in the 
by jury crimes happening within t.be jurisdic- federal courts, the Supreme Court. In Texas 
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the Courts of Civil Appeals are inferior to the 
supreme court. 

COURT O F  APPEALS I N  CASES O F  CAP. 
TU RE. A court erected by act of congress 
under the articles of confederation which pre
ceded the adoption of the constitution. It 
had appellate jurisdiction in prize causes. 

COURT O F  ARBI TRAT I O N  OF T H E  CHAM· 
BER O F  COMMERCE. A court of arbitra
tors, created for the convenience of mer
chants in the city of New York, by act of the 
legislature of New York. It decides dis
putes between members of the chamber of 
commerce, and between members and outside 
merchants who voluntarily submit themselves 
to the jurisdiction of the court. 

COURT . O F  ARCH D EACON. The most in
ferior of the English ecclesiastical courts, 
from which an appeal generally lies to that 
of the bishop (i. e., to the Consistory Court). 
3 Bl. Comm. 64 ;  1 Holdsw. Hist. E. L. 369. 

COURT O F  ASSI STANTS .. A court in Mas
sachusetts organized in 1630, consisting of the 
governor, deputy governor and assistants. It 
exercised the whole power both legislative and 
judicial of the colony and an extensive chan
cery jurisdiction as well. S. D. Wilson in 18 
Am. L. Rev. 226. 

COURTS O F  ASSIZE AND N I S I  PRI US. 
Courts in England composed of two or more 
commissioners, called "judges of assize," (or 
of "assize and nisi prius,") who are twice in 
every year sent by the king's special commis
sion, on circuits all round the kingdom, to try, 
by a j ury of the respective counties, the 
truth of such matters of fact as are there un
der dispute in the courts of Westminster Hall. 
3 Steph. Comm. 421, 422 ; 3 Bl. Comm. 57 ; 
2 Odger, Com. Law, 985. 

. 

C O U RT O F  ATTACH M ENTS. The lowest 
of the three courts held in the forests. It has 
fallen into total disuse. 

It was held before the verderers Of the forest 
once in every forty days, to view the attachments 
by the foresters for offences against the vert and 

the venison. It had cognizance only of small tres
passes. Larger ones were enrolled and heard by 
the Justices in Eyre. 1 Roldsw. Rist. E. L. 343. 

C O U RT O F  A U D I ENCE. An ecclesiastical 
court, in which the primates once exercised in 
person a considerable part of their jurisdic
tion. Such courts seem to be now obsolete, 
or at least to be only used on the rare occur
rence of the trial of a bishop. Phillim. Ecc. 
Law, 1201, 1204 ; 1 Holdsw. Hist. E. L. 371. 

C O U RT O F .  AUGM ENTAT I ON. An English 
court created in the time of Henry VIII (27 
Hen. VIII, c. 27), with jurisdiction over the 
property and revenue of certain religious 
foundations, which had been made over to the 
king by act of parliament, and over suits re-
lating to the same. 

. 

It was called "The Court of the Augmentations 
of the Revenues of ' the King's Crown" (from the 

augmentation of the revenues of the crown de
rived from the suppression of the monasteries ) ,  
and was dissolved" i n  the reign of Queen Mary, but 
the Office of Augmentation remained long after ; 
the records of the court are now at the Public 
Record Office. Cowell. 

COURT OF BANKRUPTCY. An English . 

court of record, having original and appellate 
jurisdiction in matters of bankruptcy, and 
invested with both legal and equitable powers 
for that purpose. The Bankrupt Law Con
solidation Act, 1849. By the judicature acts, 
1873 and 1875, the court of bankruptcy was 
consolidated into the supreme court of judi
cature. 

In the United States, the Bankruptcy; Act, 
§ 1 (8), 11 USCA § 1 (8), as amended May 27, 
1926, c. 406, § '1, 44 Stat. 662, provides that 
" 'courts of bankruptcy' shall include the dis
tri'Ct courts of the United States and of the 
Territories and possessions to which this ti
tle is or may after July 1, 1898, be applicable, 
the Supreme Court of the District of Colum
bia, and the United States Gourt of Alaska." 

COURT OF BROTH ERHOOD.  An assembly 
of the mayors or other chief officers of the 
prinCipal towns of the Cinque Ports in Eng
land, originally administering the chief pow
ers of those ports, now almost extinct. Cent. 
Dict. 

COURT O F  CHANC ERY. A court having the 
jurisdiction of a chancellor ; a court admin
istering equity and proceeding according to 
the forms and principles of equity. In Eng
land, prior to' the judicature acts, the style 
of the court possessing -the largest equitable 
powers and jurisdiction was the "high court 
of chancery." In some of the United States, 
the title "court of chancery" is applied to a 
court possessing general equity powers, dis
tinct from the courts of common law. Par
meter v. Bourne, 8 Wash. 45, 35 P. 586 ; Bull 
v. International Power Co., 84 N. J. Eq. 200, 9·3 
A. 86, 88. 

The terms "equity" and "chancery," "court of 
equity" and "court of chancery," are constantly 
used as synonymous in the United States. It is 
presumed that this custom arises from the circum
stance that the equity jurisdiction which is exer
cised by the courts of the - various states is as
similated to that possessed by the English courts 
of chancery. Indeed, in some of the states it is 
made identical therewith by statute, so far as con
formable to our institutions. See Wagner v. Arm
strong, 93 Ohio St. 443, 113 N. E. 397, 4{)1. 

COURT O F  THE C H I EF J UST I C E  I N  EYRE. 
The highest of the courts of the forest, held 
every three years, by the chief justice, to in
quire of purprestures or encroachments, as
sarts, or cultivation of forest land, c�aims to 
franchises, parks, warrens, and vineyards in 
the forest, as well as claims of the hundred, 
claims to the goods of felons found in the for
est, and any other civil questions that might 
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arise within the forest limits. But it had 
no criminal jurisdiction, except of offenses 
against the forest laws. It was called also 
the court of justice seat. Inderwick, King's 
Peace. Since the Restoration the forest laws 
have fallen into disuse. The office was abol
ished in 1817. 

• COURT O F  C H I VALRY. In English law. 
The name of 'a court anciently held as a court 
of honor merely, before the earl-marshal, and 
as a criminal court before the lord high con
stable, jointly with the earl-marshal. (But 
it is also said that this court was held by 
the constable, and after that office reverted 
to the crown in the time of Henry VII!., 
by the earl-marshal. Davis, MH. Law 13.) 
It had jurisdiction as to contracts and oth
er -matters touching deeds of arms or war, 
as well as pleas of life or member. It also 
corrected encroachments in matters of coat
armor, precedency, and other distinctions of 
families. It is now grown entirely out of 
nse, on account of the feebleness of its juris
diction and want of power to enforce its 
judgments, as it could neither fine nor im
prison, not being a court of record. 3 Bl. 
Comm. 68 ; 4 Broom & H. Comm. 360, note ; 
3 Bl. Comm. 103 ; 3 Steph. Comm. 335, note 
1 ;  7 Mod. 137. 

CO URTS OF C I NQUE PO RTS. In English 
law. Courts of limited local ju�isdiction for
merly held before the mayor and jurats 
(aldermen) of the Cinque Ports. , Their juris
diction was' not affected by the Judicature 
Act of 1873. See 1 Holdsw. Hist. E. L. 305 ; 
3 Bla. Comm. 79 ; 2 Steph. Comm. 499. 
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of misdemeanors committed therein. The 
jurisdiction over weights and measures for
merly exercised was taken away by stat. 5 
& 6 Will. IV. c. 63 ; 9 M. & W. 747. 4 Steph. 
Comm. 323. 

COURT OF CO M M ISS I O NERS OF SEW ERS. 
The name of certain English courts created 
by commission under the great seal pursuant 
to the statute of sewers (23 Hen. VIII. c. 5) . 

COURT O F  COMMON PLEAS. 

I n  Eng.lish Law 

One of the four superior courts at West
minster, which existed up to the passing of 
the j udicature acts. It was also styled the 
"Common Bench." It was one of the eourts 
derived from the breaking up of the . aula 
regis, and had exclusive jurisdiction of all 
real actions and of communia placlta·, or com
mon pleas, i. e., between subject and subject. 
It was presided over by a chief justice with 
four puisne judges (later five, by virtue of 31 
& 32 Vict. c. 125, § 11,'  subsec. 8). Appeals 
lay anciently to the king',s bench, but after
wards to the exchequer chamber. See 3 Bl. 
Comm. 37, et seq. Its jurisdiction was alto
gether confined to civil matters, having no 
cognizance in criminal 'cases, and was con
current with that of the queen's bench and 
exchequer in personal actions and ejectment. 
Wharton. 

I n  American Law 

The name sometimes given to a court of 
original and general jurisdiction for the trial 
of issues of fact and law according to the 
principles of the common law. See Moore 
v. Barry, 30 S. C. 530, 9 S. E. 589, 4 L. R. 
A. 294. 

COURT O F  COMMON PLEAS FOR THE 
C I TY AND COU NTY O F  N EW YORI<. The 
oldest court in the state of New York, no 
longer in existence. 

COURT O F  CONSC I ENCE. The same as 
courts of request. (q. 'V.). This name is also 
frequently applied to the courts of equity o!;" 
of chancery, not as a name but as a descrip
tion. See Harper v. Clayton, 84 Md. 346, 
35 A. 1083, 35 L. R. A. 211, 57 Am. St. Rep. 
407. And see Conscience. 

COURT O F  CLAI MS. One of the courts of 
the United States, established in 1855. U. 
S. v. Klein, 13 Wall. (U. S.) 128, 144, 20 L. 
Ed. 519. It consists of a chief justice and 
four associates, and holds one annual session. 
It is located at Washington. Its jurisdiction 
extends to all claims against the United 
States arising out of any contract with the 
government or based on an act of congress 
or regulation of the executive, and all claims 
referred to it by either house of congress, as 
well as to claims for exoneration by a dis
bursing officer. Its judgments are� in cer
tain cases, reviewable by the United States 
supreme court. It has no equity powers. 
Its decisions are reported and published. COURT O F  CONVOCAT I ON.  In English ec-

This name is .also giv.en, in some of the clesiastical hiw. A court, or assembly, com
states, either to a special court or to the or- prising all the high officials of each province 
dinary . county court sitting "as a court of and representatives of the minor clergy. It 
claims," having the special duty of auditing is in the nature of an ecclesiastical parliu
and aBcertaining the claims against the coun- ment ; and, so far as its judicial functions 
ty and expenses incurred by it, and providing extend, it has jurisdiction of cases of heresy, ' 
for their payment by appropriations out of schism, and other purely ecclesiastical mat
the county levy or annual tax. Meriweather ters. An appeal lies to the king in council. 
v. Muhlenburg County Court, 120 U. S. 354, 2 & 3 Will. IV . .c. 92 ; Cowell ; Bac. Abr. 
7 S. Ct. p63, 30 L. Ed. 653. . EoolesiMticaZ Oourts, A, 1 ;  1 Bln. Comm. 

, 279 ; 2 Steph. Com . . 525, 668 ; 2 Burn, Eccl. 
COU RT. OF THE CLER,K O F  TH E.MARK�T:. · Law, 18. Convocation exercises no .jurisdic� . 
An Engl�sh court', of .inferior ju:risdict�on>,held ) tiqn .at the present day. 1. Boldsw. Hist. Eo 
in,: every , fair or mark�t, fp1'. the, p.l;llli�.�mep� , L. 373. 

. "  
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COURT O.F THE CORONER. In English 
law. A court of record, to . inquire, when 
any one dies in prison, or comes to a violent 
or sudden death, by what manner he came 
to his end. 4 Steph. Comm. 323 ; 4 Bl. Comm. 
274. Now generally known as an inquest. 
See Coroner. 

C O U RT OF T H E  COUNT I ES PALAT I NE. 
In English law. A species of private court 
which formerly appertained to the counties 
palatine of Lancaster and Durham. See 1 
Holdsw. Rist. E. L. 47 ; 1 Steph. Hist. C. L. 
138 ; Coke, 4 Inst. 239 ; 1 Harg. L. Tr. 378. 

COURT O F  COUNTY COMM ISS I ONERS. 
In some states, a court of record in each 
county. Thus, in Alabama, it is composed of 
the judge of probate, as principal judge, and 
four commissioners, who are elected at the 
times prescribed by law, and hold office for 
four years. Code Ala. 1886, § 819 (Code 1923, 
§ 6748),' 

C O U RT O F  C USTOMS A N D  PATENT A P· 
PEALS. The title given by Act Mar. 2, 1929, 
c. 488, § 1, 45 Stat. 1475 (28 USCA § 301a) , 
to a court of the United States created by 
Act Aug. 5, 1909, c. 6, § 28, 36 Stat. 91, 105, 
and then known as the Court of Customs 
Appeals, consisting of a ·  presiding judge and 
four associate judges. In patent and trade· 
mark cases it has the appellate jurisdiction 
which prior to April 1, 1929, was vested in 
the Oourt of Appeals of the District of Co
luinbia. Act Mar. 2, 1929, c. 488, § 2 (a, d), 
45 Stat. 1476 (28 USOA § 3090,). As to its 
jurisdiction over appeals from the "Customs 
Court," see that title. 

COURT OF D ELEGATES. An English tri
bunal composed of delegates appointed by 
royal commission, and formerly · the great 
court of appeal in all ecclesiastical causes. 
The powers of the court were, by 2 & 3 Wm. 
IV. ·c. 92, transferred to the privy council. 
A commission of review was formerly grant
ed, in extraordinary cases, to revise a sen
tence of the court of delegates, when that 
court had apparently been led into material 
error. Brown ; 3 Bl. Comm. 66 ; 1 Holdsw. 
Hist. E. L. 373. 

COURT O F  THE DUCHY O F  LANCASTER. 
A court of special jurisdiction, held before 
the chancellor of the duchy or · his deputy, 
concerning all matters of equity relating to 
lands holden of the king in right of the duchy 
of Lancaster. 3 Bl.. Comm. 78. 

COURT O F  T H E  EARL MARSHAL. In the 
reign of William the Conqueror the marshal 
was next in rank . to the constable, in com
mand of the army. When the constable's 
office ceased, his .duties dev.olved upon the 
earl marshal. The military Court of the Con� 
stable came to be known as the Marshal's 
Court, or, in its modern form, Court-Martial. 
Aside ·from its criminal ,jurisdiction, it · had 
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mu.ch to ' do with questions relating to fiefs 
and military tenures, though not to property 
rights involved therein. Davis, Mil. Laws of 
U. S. 14. See Hale, Hist. O. L. 36 ; Grose, 
Mil. Antiq. See Court of Ohivalry ; Courts
Martial ; Constable of England. 

COURT O F  EQU I TY. A court which has 
jurisdiction in equity, which administers jus
tice and decides controversies in accordance 
with the rules, principles, and precedents of 
equity, and which follows the forms and pro
cedure of chancery ; as distinguished from 
a court having the jurisdiction, rules, prin
ciples, and practice of the common law. 
Thomas v. Phillips, 4 Smedes & M. (Miss.) 
423. 

COURT OF ERROR. An expression applied 
especially to the court of exchequer chamber 
and the house of lards, as taking cognizance 
of error brought. . Mozley & Whitley ; 3 
Steph. Comm. 333. It is applied in some of 
the United States to the court of last resort 
in the state ; and in its most general sense 
denotes ' any court having power to review 
the decisions of lower courts on appeal, er
ror, . certiorari, or other process. See Court 
of Appeals. 

COU RT O F  , ERRORS AND APPEALS. The 
court of last resort in the state of New Jer
sey is so named. Formerly, the same title 
was given to the highest court of appeal in 
New York. . 

COURT O F  EXCH EQUER. 

I n Engl ish Law 

A very ancient court of record, set up by 
William the Conqueror as a part or the 
au7Ja regi8, and afterwards one of the four 
superior courts at Westminstel'. • It was, ' 
however, inferior in rank to both the king's 
bench and the common pleas. It was pre
sided over by a chief baron and four puisne 
barons. It was ' originally the king's treas
u�, and was charged with keeping the king's 
accounts and collecting the royal revenues. 
But pleas between subject and subject were 
anciently heard there, until this was forbid
den by the ArticuZo, 8uper OhA1,.rta8, (1290,) 
after

' 
which its jurisdiction as a court onl;' 

extended to revenue cases arising out of the 
,non-payment or withholding of: debts to the 
�rown. But the privilege of suing and being 
sued in this court was extended to the king's 
accountants, and later, by the use of a con
yenient fiction to the effect that the plain
tiff was the 'king's debtor or accountant; the 
court was thrown open to all suitors in per
sonal actions. The 'exchequer had formerly 
both an equity side and a common-law side, 
lmt its equity jurisdiction was taken away by 
the statute ,5 Vict. c. 5, (1842,) and trans
ferred to the court of chancery. The judica
ture act (1873) transferred the business and 
j urisdiction of this court to the "Exchequer 
Division" of the "High Court of Justice." 
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I n  Sootch Law 

A court which formerly had jurisdiction 
of matters of revenue, and a limited jurisdic
tion over cases between the crown and its 
vassals where no questions of title were in
volved. 

COURT O F  EXCH EQUE R  CHAMBER. The 
name of a former English court of appeal, 
intermediate between the superior courts of 
common law and the house of lords. When 
sitting as a court of appeal from any one of . 
the three superior courts of common law, it 
was composed of judges of the other two 
courts. 3 Bl. Comm. 56, 57 ; 3 Steph. Comm. 
333, 356. By the judicature act (1873) the 
jurisdiction of this court is transferred to 
the court of appeal. 

COURT O F  FACULT I ES. A tribunal of the 
archbishop in England. 

It does not hold pleas in any suits, but creates 
rights to pews, monuments, and other mortuary 
matters. It had also various other powers under 

25 Hen. VIII. c. 21. Co. 4th lnst. 337 ; 2 Chit. 
Gen. Pro 50'7. 

COURT O F  F I RST I NSTANCE. A court of 
primary jurisdiction. Courts of this title 
may be found in the jurisprudence of the 
Philippine Islands. 15 O. J. 688. 

COU RTS O F  T H E  FOREST. Courts held 
for the enforcement of the forest laws. In
derwick, King's Peace. See Forest Courts. 

COU RTS O F  T H E  FRANC H I SES. Jurisdic
tions in the early Norman 'period whiCh rest
ed upon royal grants-often assumed. Ed
ward I., in 1274, sent out commissioners to 
enquire by what warrant different landown
ers were exercising their jura regalia. There 
were many varieties of lesser franchises. 
Some of these franchises were recognized as 
existing by the County Courts Acts, 1846-
1888. 1 Holdsw. Hist. E. L. 61. 

CO U RT OF GEN ERAL QUARTER SES· 
S I O NS O F  T H E  PEACE. 

In A merioan Law 

A court of criminal jurisdiction in New 
Jersey. 

I n  English Law 

A court of criminal jurisdiction, in Eng
land, held in each county once in every quar
ter of a year, but in the county of Middlesex 
twice a month. 4 Steph. Comm. 317-320; 
When held at other times than quarterly, the 
sessions are called "general sessions of the 
peace." See 2 Odgers, C. L. 966. 

COU RT O F  GENERAL SESS I O NS. The 
name given in some states· to a court of gen
eral originai jurisdiction in criminal cases .

. 
COURT OF GREAT SESSI O NS I N  WALES. 
A court formerly held in Wales ; abolished 
by 11 Geo. IV. and 1 Wm. IV. c. 70, and 
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the Welsh judicature incorporated with that 
of England. 3 Steph. Comm. 317, note ; 3 
Bla. Oomm. 77. 

C O U RT OF GU ESTLI N G. An assembly of 
the members of the Court of Brotherhood 
(8upra) together with other representatives 
of the corporate members of the Cinque Ports, 
invited to sit with the mayors of the seven 
principal towns. Cent. Dict. 

COURT O F  H I G H  COMM ISS I ON. In Eng
lish law. An ecclesiastical court of formida
ble jurisdiction, for the vindication of the 
peace and dignity of the church, by reforming, 
ordering, and correcting the ecclesiastical 
state and persons, and all manner of errors, 
heresies, schisms, abuses, offenses, contempts, 
and enormities. 3 Bl. Comm. 67. It was 
erected by st. 1 EUz. c. 1, and abolished by 16 
Car. I. c. 11. 1 Holdsw. Hist. E. L. 375. 

COURT O F  HONO R. A court having juris
diction to hear and redress injuries or af
fronts to a man's honor or personal digbity, 
of a nature not cognizable by the ordinary 
courts of law, or encroachments upon his 
rights in respect to heraldry, coat-armor, right 
of precedence, and the like. It was one of the 
functions of the Court of Chivalry (q. v.) in 
England to sit and act as a court of honor. 3 
Bl. Comm. 104,. The name is also given in 
some European countries to a tribunal of 
army officers (more or less distinctly recog
nized by law as a "court") convened for the 
purpose o

'
f inquiring into complaints affecting 

the honor of brother officers and punishing 
derelictions from the code of honor and de
ciding on the causes and occasions for fight
ing duels, in which officers are concerned, and 
the manner of conducting them. 

COURT O F  H UST I NG S. 

I n Engl ish Law 

The county court of London, held before 
the mayor, recorder, and sheriff, but of which 
the recorder', is, in effect, the sole judge. No 
actions can be brought in this court that are 
merely personal. 3 Steph. Comm. 293, n. ; 
449, note l ;  3 Bla. Comm. 80, n. ; Madox, 
Rist. Exch. c. 20 ; Co. 2d lnst. 327. Since 
the abolition of all real and mixed actions ex
cept ejectment, the jurisdiction of this court 
has fallen into comparative desuetude. Pull
ing on Cust. Lond. 

I n  A merioan Law 

A lo�al court in some parts of Virginia. 
Smith v. Commonwealth, 6 Grat. 696. 

COURT O F  I NQU I RY. 

I n English Law 

A court sometimes appointed by the crown 
to ascertain whether it be proper to resort to 
extreme measures against a person charged 
before a court-martial. See 2 Steph. Comm. 
590. ; 1 Coler. Bla •. Comma 418, n. ;  2 Brod. & 
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B. 130. Also a court for hearing the com
plaints of private soldiers. Moz. & W. Dict. ; 
Simmons, Cts. Mart. § 341. 

I n  American Law 

Formerly, a court constituted by authority 
of the articles of war, invested with the pow
er to examine into the nature of any transac
tion of, or accusation or imputation against, 
any officer or soldier, when demanded by him. 
Rev. St. § 1342, arts. 115, 116. Repealed by 
Act June 4, 1920, c. 227, § 4, 41 Stat. 812. 

They were not strictly courts, having no power 
to try and determine guilt or innocence. They were 
rather agencies created by statute to investigate 
facts and report thereon. They could not compel 
the attendance of witnesses nor require them to 
testify. Davis, Mil. Law 220. 

COURT OF JUST I C E  SEAT.- In English law. 
The principal of the forest courts. Called also 
Court of the Chief Justice in Eyre (q. v.) . 

COURT O F  J UST I C IA RY. A Scotch court of 
general criminal jurisdiction of all offenses 
committed in any part of Scotland, both to try 
causes and to review decisions of inferior 
criminal courts. It is composed of five 
lords of session with the lord president or 
justice-clerk as president. It also has ap
pellate jurisdiction in civil causes involving 
small amounts. An appeal lies to the house of 
lords. 

COURT OF K I N G'S BENCH. In English law. 
The supreme court of common law in the king
dom, now merged in the high court of justice 
under the judicature act of 1873, § 16. 

It was one of the successors of the curia regiS 

and received its name, it is said, because the king 
formerly sat in it in person. During the reign of 
a queen it was called the Queen's Bench, and dur
ing Oromwell's Protectorate it was called the Upper 
Bench. 

COURT OF LAW. In a wide sense, any duly 
constituted tribunal administering the laws 
of the state or nation ; in a narrower sense, 
a court proceeding according to the course of 
the common law and governed by its rules and 
principles, as contrasted with a "court of eq
uity." 

COURT OF LODEMANAGE. An ancient 
court of the Cinque Ports, having jurisdiction 
ill maritime matters, and particularly over 
pilots (lodemen). 

COURT O F  T H E  LORD H I G H  A D M I RAL. 
In the earlier part of the 14th century, 
the A.dmiral possessed a disciplinary juris
diction over his fleet. After 1340 it is rea
sonable to suppose that the Admiral could 
hold an independent court and administer jus
tice in piracy and other maritime eases. 
There were at first several admirals and sev
eral courts. From the early 15th century 
there was one Lord High Admiral and o:q.e 
Court of Admiralty. 1 Holdsw. Hist. E. L. 
313. 
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COU RT O F  THE LORD H I G H  STEWARD. 
In English law. A court instituted for. the 
trial, during the recess of parliament, of peers 
indicted for treason or felony, or for mispri
sion of either. This court is not a permanent 
body, but is created in modern times, when 
occasion requires, and for the time being, 
only ; and the lord high steward, so constitut
ed, with such of the temporal lords as may 
take the proper oath, and act, constitute the 
court. 

All peers who have a right to sit and vote in 
Parliament must be summoned. They are the sole 
judges of fact, and the majority, which must consist 
of twelve at least, dec1des. The Lord High Steward 
has a vote, and is judge of all matters of law. 

COURT OF T H E  LORD H I GH STEWARD 
OF THE U N I VERS I T I ES. In English law. 
A court constituted for the trial of scholars . 
or privileged persons connected with the uni
versity at Oxford or Cambridge who are in
dicted for treason, felony, or mayhem. 3 
Bla. Comm. 83 ; 4 id. 277 ; 1 Steph. Comm. 67 ; 
3 id. 341 ; 4 id. 261. 

COURT O F  MAG ISTRATES A N D  FREE· 
HOLDERS. In American law. The name of 
a court formerly established in South Caro
lina for the trial of slaves and free persons 
of color for criminal offenses. 

COURT O F  MARSHALSEA. A court which 
has jurisdiction of all trespasses committed 
within the verge of the king's court, where 
one of the parties was of the royal household ; 
and of all debts and contracts, when both par
ties were of that establishment. It was abol
ished by 12 & 13 Vict. c. 101, § 13. Mozley & 
Whitley. 

COU RT O F  N IS I  P R I US. In American law. 
Though this term is frequently used as a gen
eral designation or any court exercising gen
eral, original jurisdiction in civil cases, (be
ing used interchangeably with "trial-court,") 
it belonged as a legal title only to a court 
which formerly existed in the city and coun
ty of Philadelphia, and which was presided 
over by one of the judges of the supreme 
court of Pennsylvania. This court was abol
ished by the constitution of 1874. See Courts 
of Assize and Nisi Prius. 

COURT O F  THE O F F I C IAL PR I NC I PAL. 
This court, the Court of the "Official Princi
pal" of the Archbishop of Canterbury, is more 
commonly called the Arches Court, or Court 
of the Arches. See Arches Court. 

COURT OF ORD I NARY. In some of the 
United States (e. g., Georgia) the name given 
to the probate or surrogate's court, or the 
court having the usual jurisdiction in respect 
to the proving of wills and the administration " 
of decedents' estates. Veach v. Rice, 131 U. 
S. 293, 9 S. Ct. 730, 33 L. Ed. 163 ; Code Ga. 
1882, § in8 (Oiv. Code, 1910, § 4776). Such a 
court formerly existed in New Jersey, South 
CarOlina, and Texas. See 2 Kent 409. 
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COURT O F  O RPHANS. 

I n English Law 

The court of the lord mayor and aldermen 
of. London, which has the care of those or
phans whose parent died in London and was 
free of the city. It is now said to be fallen 
into disuse. 2 Steph. Comm. 313 ; Pull. Cust. 
Lond. 196, Orphans' Court. 

I n  A merican Law 

In Pennsylvania (and perhaps some other 
states) the name "orphans' court" is applied 
to that species of tribunal which is elsewhere 
known as the "probate court" or "surrogate's 
court." 

COURT O F  OYER A N D  TERM I N ER. 

I n English Law 

. A court for the trial of cases of treason and 
felony. The commissioners of assise and nisi 
prittS are judges selected by the king and ap
pointed and authorized under the great seal, 
including usually two of the judges at West
minster, and sent out twice a year into most 
of the counties of England, for the trial (with 
a jury of the county) of causes then depend
ing at Westminster, both civil and criminal. 
They sit by virtue of several commissions, 
each of which, in reality, constitutes them a 
separate and distinct court. The commission 
of oyer and terminer gives them authority for 
the trial of treasons and felonies ; that of 
general gaol delivery empowers them to try 
every prisoner then in gaol for whatever of
fense ; so that, altogether, they possess full 
criminal jurisdiction. 

I n American Law 

This name is generally used (sometimes, 
with additions) as the title, or part of the ti
tle, of a state court of criminal jurisdiction, 
or of the criminal branch of a court of general 
jurisdiction, being commonly applied to such 
courts as may try felonies, or the higher 
grades of crime. Such courts exist in Dela
ware and Pennsylvania. They were abolished 
in New York and New Jersey in 1895. 

COURT OF OYER AND TERM I N ER A N D  
GEN ERAL GAO L (or JA I L) DELIVERY. 

In American Law 

A court of criminal jurisdiction in the state 
of Pennsylvania. It is held at the same time 
with the court of quarter sessions, as a gen
eral rule, and by the same judges. See Const. 
Pa. art. 5, § 1 ; 17 PS §§ 371, 391, 471. 

I n English Law 

A tribunal for the examination and trial 
of criminals. 3 Steph. Comm. 352. 

COURT OF PALACE AT WESTM I NSTER. 
This court had jurisdiction of personal ac
tions arising within twelve miles of the pal
ace at WhitehalL Abolished by � & 13 Viet. 
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c. 101. 3 Steph. Comm. 317, note. See Court 
of the Steward and Marshal. 

COURT O F  PASSAGE. An inferior court, 
possessing a very ancient jurisdiction over 
causes of action arising within the borough 
of Liverpool. It appears to have been also 
called the "Borough Court of Liverpool." It 
has the same jurisdiction in admiralty mat
ters as the Lancashire county court. Rosc. 
Adm. 75. 

COURT O F  PECU LIARS. A spiritual court 
in England, being a branch of, and annexed 
to, the Court of Arches. It has a jurisdiction 
over all those parishes dispersed through the 
province of Canterbury, in th� midst of other 
dioceses, which are exempt from the ordi
nary's jurisdiction, and subject to the metro
politan only. .all ecclesiastical causes aris
ing within these peouliar or exempt jurisdic
tions are originally cognizable by this court, 
from which an appeal lies to thE' Court of 
Arches. 3 Steph. Comm. 431 ; 4 Reeve, Eng. 
Law, 104. Most of such courts have bE-en 
abolished by legislation. 1 Roldsw. Rist. 
Eng. Law 352. See also, Arches Court. 

CO URT O F  P I EPO UD RE. (Also spelled 
Pipowder, Pie Powder, Py-Powder, Pied
poudre, etc.) The lowest (and most expedi
tious) of the courts of justice known to the 
older law of England. It is supposed (by 
Cowell and Blount) . to have been so called 
from the dusty feet of the suitors. For an
other conjecture as to the origin of the name, 
see Co. 4th Inst. 472. It was a court of record 
incident to every fair and market, was held. 
by the steward, and had jurisdiction to ad
minister justice for all commercial injuries 
and minor offenses done in that same fair or 
market, (not a preceding one.) Inderwick, 
King's Peace 105. An appeal lay to the courts 
at Westminster. This court long ago fell in
to disuse. 3 Bl. Comm. 32 ; Barrington, Stat. 
337 ; 3 Steph. Comm. 317, n. ; Skene, de verb. 
sig. Pede pulve1'osus ; Bracton 334 ; 22 L. Q. 
R. 244 ; 1 Holdsw. Hist. E. L. 309. See, how
ever, Odgers, C. L. 1021. 

CO URT O F  PLEAS. A court of the county 
palatine of Durham, having a local common
law jurisdiction. It was abolished by the 
judicature act, which transferred its jurisdic
tion to the high court. Jud. Act 1873, § 16 ; 
3 HI. Comm. 79. 

CO URT O F  PO L I C I ES O F  ASSURANCE. A 
court established by statute 43 Eliz. c. 12, to 
determine. in a summary way all causes be
tween merchants, concerning policies of in
surance. Crabb, Eng. Law, 503. The court 
was formally abolished by stat. 26 & 27 Vict. 
c. 125. 3 Bl. Comm. 74 ; 3 Steph. Comm. 317, 
n. 

COU RTS O F
' 

P R I NC I PALI TY OF WALES. 
A species of private courts of a limited though; 
extensive jurisdiction, which, upon the tho·!
ough reduction of that principality and· · the 

BL.W. � DIeT. (3D ED.) 
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settling of Its polity in the reign ,of Henry 
VIII., were erected all over the country. 
These courts, however, have been abolished 
by 1 Wm. IV. c. 70 ; the principality being 
now divided into two circuits, which the 
judges visit in the same manner as they do 
the circuits in England, for the purpose of 
disposing of those causes which are ready for 
trial. Brown. 

COURT OF RECO RD. See Court, 8upra. 

COURT O F  REGARD • .  In English law. One 
of the forest courts, in England, held every 
third year, for the lawing or expeditation of 
dogs, to prevent them from running after 
deer. It is now obsolete. 3 Steph. Comm. 
440 ;  3 Bl. Comm. 71, 72. 

CO URTS O F  REQUEST. Inferior courts, in 

CO URT O F  P R I VATE LAN D  CLA I MS. A England, having local jurisdiction in claimEJ 
for small debts, established in various parts 
of the kingdom by S'pecial acts of parliament. 
They were abolishe.d in 1846, and the modern 
county courts (q. v.) took their place. 3 
Steph. Comm. 283, 449 ; 

'
1 Holdsw. H. E. L. 

208 ; Bac. Abridg. ; Select Cases in the Court 
of Requests (Selden Society, Publ. vol. 12). 

federal court created by act of Congress in 
1891 (26 Stat. 854) , to hear and determine 
claims by private parties to lands within the 
public domain, where such claims originated 
under Spanish or Mexican grants, and had 
not already been confirmed by Congress or 
otherwise adjudicated. The existence and 
authority of this court were to cease and de
termine at the end of the year 1895. 

COURT OF P RO BATE. 

In English Law 

The name of a court established in 1857, 
under the probate act of that year, (20 & 21 
Vict. c. n,) to be held in London, to which 
court was transferred the testamentary j u
risdiction of the ecclesiastical courts. 2 
Steph. Comm. 192. By the judicature acts, 
this court is merged in the high court of jus-
tica 

. 

I n  American Law 

A court having jurisdiction over the probate 
of wills, the grant of administration, and the 
supervision of the management and settle
ment of the estates of decedents, including 
the collection of assets, the allowance of 
claims, and the distribution of the estate. In 
some states the probate courts also have ju
risdiction of the estates of minors, including 
the appointment of guardians and the settle
ment of their accounts, and of the estates of 
lunatics, habitual drunkards, and spend
thrifts. Pons v. Pons, 132 La. 370, 61 So. 406, 
407. An,d in some states these courts pos
sess a limited jurisdiction in civil and crim
inal cases. They are also called in some ju
risdictions " orphans, ' courts" and "surrogate's 
courts." 

COURT O F  SESSI O N. The name of the high
est court of civil jurisdiction in Scotlnnd. 
It was composed of fifteen judges, now of 
thirteen. It sits in two divisions. The iord 
president and three ordinary lords form the 
first division ; the lord justice clerk and three 
other ordinary lords form the second divi
sion. There are 'five permanent lords ordi
nary attached equally to both divisions ; the 
last appointed of whom officiates on the bills, 
i. e., petitions preferred to the court during 
the session, and performs the other duties 
of junior lord ordinary. The chambers of 
the parliament house in which the first and 
second divisions hold their sittings are caUed 
the "inner house ;" those in which the lords 
ordinary sit as single judges to hear motions 
and causes are coJ}ectively called the "outer ' 
house." The nomination and appointment of 
the judges is in the crown. Wharton. 

COURT O F  'SESS I O NS·. Courts of criminal 
jurisdiction existing in California, New York, 
and one or two other of the United States. 

COURT OF SHEPWAY. A court held 'before 
the lord warden of the Cinque Ports. A writ 
of error 'lay from the mayor and jurats of 
each port to the lord warden in this court, 
and thence to the queen's bench. The civil 
jurisdiction of the Cinque Ports is abolished 
by 18 & 19 Vict. c. 48. 

COURT O F  PYPOWD ER, PY.POWDER, o r CO URT O F  STANNARI ES. In English law. 
PYPOWDERS. See Court of Piepoudre. A 'court established in Devonshire and Corn-

wall, for the administration of justice amon g 
CO U RT O F  QUARTE R  SESS I O N S  O F  T H E  the miners and tinners, that they might not 
P EACE. In American law. A court of crim
inal jurisdiction in the state of Pennsylvania, 
having power to try misdemeanors, and exer
cising certain functions of an administrative 
nature. There is one such court in each coun
ty of the state. Its seSSions . are, in general, 
held at the same time and by the same judges 
as the cottrt of oyer and terminer and gen
e1'al jail delivery. .See Const. Pa. art. 5, § 1 � 
1'7 PS. §§ 331, 361. 

COURT O F  QUEEN'S BENCH. See Court of 
King's Bench. 

be drawn away from their business to attend 
suits in distant courts. The stannary court 
is a court of record, witli a special jurisdic
tion. 3 Bl. Comm. 79. 

CO URT O F  STAR CHAMBER. This was an 
English court of very ancient origin, but new
modeled by St. 3 Hen. VII. c. 1, and 21 Hen. 
VIII. c. 20, consisting of divers lords, spirit
ual and temporal, be1ng privy councillors, to
gether with two judges of the courts of com
mon law, without the intervention Df any 
jury. The jurisdiction extended legally oyer 
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riots, perjury, misbehavior Df sheriffs, and 
Dther misdemeanors contrary to' the laws Df 
the land ; yet it was afterwards stretched to 
the asserting Df a1'1 proclamations and orders 
of state, to the vindicating of illegal commis
sions and grants of monopolies ; holding for 
honora-ble that which it pleased, and for just 
that which it profited, and becoming both a 
court of law to. determine civil rights and a 
court of revenue to enrich the treasury. It 
was finally abolished by St. 16 Car. 1. c. 10, 
to the general satisfaction Df the whole na
tion. Brown. 

C O URT O F  T H E  STEWARD A N D  MAR· 
SHAL. A. high court, formerly held in Eng
land 'by the steward and marshal Df the 
king's household, having jurisdiction of all ac
tions against the king's peace within the 
bounds Df the hOUSE'uold for twelve miles, 
which circuit was called the "verge." Crabb, 
Eng. Law, 185. It had also jurisdiction Df 
actions of qebt and covenant, where both the 
parties were of the household. 2 Reeve, Eng. 
Law, 235, 247. This court was created by 
Charles I., and abolished in 1849. It was held 
in the borough of Southwark, and was called 
also the "palace court," having jurisdiction of 
all personal actions ariSing within twelve 
miles of the royal palace of Whitehall, exclu
sive of London. 

COURT O F  T H E  STEWARD O F  T H E  
I< I NG'S H O USEHO LD. I n  English law. A. 
court which had jurisdiction of all cases of 
treasO'n, misprision of treason, murder, man
slaughter, bloodshed, and other malicious 
strikings whereby blood is shed; occurring in 
Dr within the limits of any of the palaces Dr 
houses of the king, or any other house where 
the royal person is a.biding. It was created 
by statute 33 Hen. VIII. c. 12, but long ago 
fell into disuse. 4 Bl. Comm. 276, 277, a nd 
notes. 

COURT O F  SURVEY. A court for the hear
ing of appeals by owners or masters of ships, 
from orders for the detention of unsafe ships, 
made by the English board of trade, under 
the merchant shipping act, 1876, § 6. 

COURT O F  SWE I N M OTE (spelled, alsO', 
Swainmote, Swain-gemote ; Saxon, 8wang, an 
attendant, a freeholder, and mote or gemote, 
a meeting). One of the old forest courts, held 
before the verderers, as judges, by the 
steward, thrice in every year,-the sweins or 
freehDlders within the forest cDmposing the 
jury. This court had jurisdiction to inquire 
into grievances and oppressions eommitted by 
the officers of the forest, and also to receive 
and try presentments certified from the court 
of attachments, certifying the cause, in turn, 
under the seals of the jury, in caSe of con
viction, to the court of j ustice seat for the 
rendition Df judgment. CDwell ; 3 Bla. CDm. 
71, 72 ; 3 Steph. Com. 317, n. See Inderwick, 
King's Peace 150 ; Forest Laws. 

COURTS O F  T H E  U N I TED STATES CDm
prise the foUowing : The senate of the United 
States, sitting as a court Df impeachment ; 
the supreme cDurt ; the circuit courts of ap:
peals ; the district courts; the supreme court 
and court of appeals of the District of Colum
bia ; the CDurt of claims ; the court of cus
toms and patent appeals ;  the United States 
court for China ; and provisional courts. 25 
C. J. 858 et seq. See the several titles. 

CO URTS O F  T H E  U N I VERSI T I ES Df Ox
ford and Cambridge have jurisdiction in all 
personal actions to which any member Dr 
servant of the respective univerSity is a party, 
provided that the cause of action arose with
in the liberties of the university, and that 
the member Dr servant was resident in the 
univerSity when it a rose, and when the ac
tion was brought. 3 Steph. Comm. 299 ; St. 
25 & 2,6 Viet. c. 2'6, § 12, St. 19 & 20 Vict. 
c. 17. Each university court also has a erim
ina'l jurisdiction in all offenses committed by 
its members. 4 Steph. CDmm. 325. 

COURT O F  WARDS AND LIVER I ES. A 
court Df record, established in England in 
the reign Df Henry VIII. For the survey and 
management of the valuable fruits of tenure, 
a court of record was created by St. 32 Hen. 
VIII. c. 46, called the "Court Df the King's 
Wards." To this was annexed, by St. 33 Hen. 
VIII. c. 22, the "Court Df Liveries ;" so that 
it then became the "Court Df Wards and Liv
eries." 4 Reeve, Eng. Law, 258. This court 
was nDt only for the management of "wards," 
properly so called, but also of idiots and nat
ural fools in the king's custody, and fDr li
censes to be granted to the king's widows to 
marry, and fines to be made for marrying 
without his license. Id. 259. It was abolished 
'by St. 12 Car. II. c. 24. Crabb, Eng. Law, 
468 ; 4 Reeve, Hist. E. L. 259 ; Crabb, Hist. 
E. L. 468 ; 1 Steph. Com. 183 ; 4 id. 40 ; 2 
BIa. Com. 68 ; 3 id. 258. 

CO U RTS O F  WESTM I NSTER HALL. The 
superior courts, both of law and equity, were 
for centuries fixed at Westminster, an an
cient palace of the monarchs of England. 
Formerly, all the superior courts were held 
before the king's capital justiciary of Eng
land, in the aula regis, or such of his palaces 
wherein his royal person resided, and remov
ed with his household from one end of the 
kingdom to another. This was found to oc
casion great inconvenience to the suitors, 
to remedy which it was made an artide of 
the great charter of Uberties, both of King 
John and King Henry IlL, that "common 
pleas should no longer follow the king's 
court, but be held in some · certain place," 
in consequence of which they have ever since 
been held (a few necessary removals in times 
of the. plague excepted) in the palace of West
minster only. The courts of equity also 
sit at Westminster, nominally, during term 
time, although, actually. only during the first 
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day of term, for they generally sit In courts CO USTO M. (Fr. Coutum.) Custom ; duty ; 
provided for the purpose in, or in the neigh- . toll ; tribute. 1 BI. Comm. 314. 
borhood of, Lincoln's Inn. Brown. 

. 

C O U RT ROLL'S. The rolls of a manor, con
taining all acts relating thereto. While be
longing to the lord of the manor, they are not 
in the nature of public books for the benefit 
of the tenant. 

C O U RTYARD� A corrupted form of "curtil
age," signifying a space of land about a 
dwelling house, which not only might 'be in
closed, but within which appurtenant build
ings and structures might be erected. In re 
Lafayette Ave. in City of New York, 118 Misc. 
Rep. 161, 193 N. ·Y . .s. 802, 804. 

COU RTESY. See Curtesy. 

CO US I N. Kindred in the fourth degree, be
ing the issue (male or female) of the brother 
or sister of one's father or mother. Harris v. 
Hal'l�is, 97 N. J. Eq. 190, 127 A. 108, 109 ; 
Walker v. Chambers, 85 N. J. Eq. 376, 96 A. 
359, 3'60 ; Bishop v. Russell, 241 Mass. 29, 134 
N. E. 233, 19 A. L. R. 1408. 

Those who descend from the brother or sis
ter of the father of the person spoken of are 
called " paternal cousins ;"  "maternal cous
ins" are those who are descended from the 
brothers or sisters of the mother. Cousins
german are first cousins. Sanderson v. Bay
ley, 4 Myl. & C. 59. 

In English writs, commissions, and other 
formal instruments . issued by the crown, the 
word signifies any peer of the degree of an 
earl. The appellation is as ancient as the 
reign of Henry IV., who, being related or al
lied to every earl then in the kingdom, ac
knowledged that connection in all his letters 
and public acts ; from which the use has de
scended to his successors, though the reason 
has long ago failed. Mozley & Whitley. 

First Cousins 

Cousins-german ; the children of one's 
uncle or aunt. Sanderson v. Bayley, 4 Mylne 
& C. 5·9. 

Second Cousins 

Persons who are related to each other by 
descending from the same great-grandfather 
or great-grandmother. The children of one's 
first cousins are his second cousins. These 
are sometimes caBed "first cousins once re
moved." ,slade v. Fooks, 9 Sim. 387 ; Cor
poration of Bridgnorth v. COllins, 15 Sim. 
541. 

Quater Cousin 

Properly, a cousin in the fourth degree ; but 
the term has come to express any remote de
gree of relationship, and even to bear an 
ironical signification in which it denotes a 
very trifling degree of intimacy and regard. 
Often corrupted into "cater" cousin. 

C O USI NAGE. See Cosinage. 

COUSTOUM I E.R. (Otherwise spelled "OOU8-
tumier" or "Ooutumier.") In old French law. 
A collection of customs, unwritten laws, and 
forms of procedure. Two such volumes are 
of especial importance in juridical history, 
viz., the Grand Ooustumier de Normandie, 
and the Ooutumier de France or Grand, Oou
tumier. 

COUTH UTLAUGH.  A person who willingly 
and knowingly received an outlaw, and cher
ished or concealed him ; for which offense he 
underwent the same punishment as the out
law himself. Bract. 128b ; Spelman. 

COUVERTU RE, in French law, is the de
posit ("margin") made by the client in the 
hands of the broker, either of 'a sum of mon
ey or of securities, in order to guaranty the 
broker for the payment of the securities 
which he purchases for the client. Arg. Fr. 
Merc. Law, 555. 

COVENABLE. A French word signifying 
convenient or suitable ; as covenably endow
ed. Anciently written "convenable." Termes 
de la Ley. 

COVENANT. 
In Practioe 

The name of a common-law form of action 
em contractu, which lies for the recovery of 
damages for breach of a covenant, or contract 
under seal. Stickney v. Stickney, 21 N. H. 
68. 

I n the Law of Contracts 

An agreement, convention, or promise of 
two or more parties, by deed, in writing, sign
ed, sealed, and delivered, by which either of 
the partieS! pledges himself to the other that 
something is either done or shall be done, or 
stipulates for the truth of certain facts. Com. 
v. Robinson, 1 Watts (Pa.) 160 ; Kent v. Ed
mondston, 49 N. O. 529 ; De Grasse v. Verona 
Mining 00., 185 Mich. 514, 152 N. W. 242, 245 ; 
Sabin v. Hamilton, 2 Ark. 485, 490 (see, how
ever, the later case of Dyer v. Gill, 32 Ark. 
410, pointing out that by virtue of statute in 
Arkansas, the distinction between sealed and 
unsealed instruments, with reference to con
tracts between individuals, has been abol
ished). 

An agreement between two or more parties,
' 

re
duced to writing and executed by a sealing and 
delivery thereof, whereby some of the parties named 
therein engage, or one of them engages, with the 

_ other, or others, or some of them, therein also 

named, that some act hath or hath not already been 
done, or for the performance or non-performance 
of

. 
some specified duty. De Bolle v. Insurance Co., 

4. Whart. ( Pa. ) 71, 33 Am. Dec. 38. 

In common parlance, any agreement, wheth
er under seal or not. 15 C. J. 1209 ; 7 R. C. 
L. 1084. In effect, this has become the legal 
meaning in many states, in which private 
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seals have been abolished by statute. For 
a number of these state statutes, see 66 L. R. 
A. 686, 687. In those states it is commonly 
held that the affixing of a seal, when unneces
sary to the validity of the instrument, has 
no eff.ect, and may be disregarded. 24 R. 
C. L. 689'. "Seals are a relic of that period 
when men, as a rule, could not write," and 
a covenant may "be created in this state 
[Georgia] by a writing not under seal." At
lanta, K. & N. Ry. Co. v. McKinney, 124 Ga. 
929, 53 S.  E. 701, 703, 110' Am. St. Rep. 215, 
6 L. R. A. (N. S.) 436. 

Classification 

Covenants may be classified according to 
several distinct principles of division. Ac
cording as one or other of these is adopted, 
they are:  

-Express o r  im pl ied ; the former being those 
which are created by the express words qf the 
parties to the deed declaratory of their inten
tion, while implied covenants are th{}se which 
are inferred by the law from certain words in 
a deed which imply (though they do not ex
press) them. Express covenants are also call
ed covenants "in deed," as distinguished from 
covenants "in law." McDonough v. Martin, 
88 Ga. 675, 16 S. E. 59, 18 L. R. A. 343 ; Con
rad v. Morehead, 89 N. C. 31 ; Garstang v. 
Davenport, 90 Iowa, 359, 57 N. W. 876. 

-De1pendent, concurrent, and indep,endent. 
Covenants are either dependent, concurrent, 
or mutual and independent. The first de
pends on the prior performance of some act 
or condition, and, until the condition is per
formed, the other party is not liable to an 
action on his covenant. In the second, mutual 
acts are to be performed at the same time ; 
and if one party is ready, and offers to per
form his part, and the other neglects or refus
es to perform his, he who is ready and offers 
has fulfilled his engagement, and may main
tain an action for the default of the other, 
though it is not certain that either is obliged 
to do the first act. The third sort is where 
either party may recover damages from the 
other for the injuries he may have received 
by a breach of the covenants in his favor ; 
and it is no excuse for the defendant to al
lege a breach of the covenants on the part 
of the plaintiff. Bailey v. White, 3 Ala. 330 ; 
Tompkins v. Elliot, 5 ·Wend. (N. Y.) 497 ; Gray 
v. Smith (C. C.) 76 F. 534 ; Lowery v. May, 
213 Ala. 66, 104 S o. 5, 8 ;  Roberts v. Steelman 
(C. C. A. N. J.) 1 F.(2d) 180, 182. Mutual and 
independent covellants are such as do not go 
to the whole consideration on both sides, but 
only to a part, and where separate actions 
lie for breaches on either side to recover dam
ages for the injury sustained by breach. Low
ery v. May, 213 Ala . . 66, 104 So. 5, 8 ;  Big 
Run Coal Co. v. Employers' Indemnity Co., 
163 Ky. 596, 174 S. W. 25, 26. 
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ance by the other, and in such case the party who 
seeks performance must show performance or  a 
tender or readiness to perform on his part ; but 
covenants are independent when actual perform

ance of one is not dependent on another, and where, 
in consequence, the remedy of both sides is by ac
tion. Roberts v. Steelman (C. C. A. ) 1 F. ( 2d)  lS0, 
182.. 

-Principal and auxiliary ; the former being 
those which relate directly to the principal 
matter of the contract entered into betvveen 
the parties ; while auxiliary . covenants are 
those which do not relate directly to the 
principal matter of contract between the par
ties, but to something connected with it. 

-I n heren! and! collateral ; the former being 
such as immediately affect the particular 
property, while the latter affect some. prop
erty collateral thereto or some matter col
lateral to the grant or lease. A covenant 
inherent is one which is conversant about the 
land, and knit to the estate in the land ; as, 
that the thing demised shall be quietly en
joyed, shall be kept in repair, or shall not be 
aliened. A covenant collateral is one which 
is conversant about some collateral thing that 
doth nothing at all, or not so immediately, 
concern the thing granted ; as to pay a sum 
of money in gross, etc. Shep. Touch. 161. 

-Joint or several. The former bind both or 
all the covenantors together ; the latter bind 
each of them separately. A covenant may be 
both j oint and several at the same time, as 
regards the covenantors ; but, as regards the 
covenantees, they cannot be joint and several 
for one and the same cause, (5 Coke, 19a,) but 
must be either joint or several �only. Cove
nants are usually joint or several accord
ing as the interests of the covenantees are 
such ; but the words of the covenant, where 
they are unambiguous, wiII decide, although, 
where they are ambiguous the nature of the 
interests as being joint or several is left to 
decide. Brown. See Capen v. Barrows, 1 
Gray (Mass.) 379 ; In re Slingsby, 5 Coke, 18b. 

-General or speoific. The former relate to 
land generally and place the covenantee in the 
position of a specialty creditor only ; the lat
ter relate to particular lands and give the 
covenantee a lien thereon. Brown. 

-"Exeouted or executory; the former being 
such as relate to an act already performed ; 
while the latter are those whose performance 
is to be future. Shep. Touch. 161. 

-Affirmative or negative ; the former being 
those in which the party binds himself to the 
existence of a present state of facts as repre
sented or to . the future performance of some: 
act ; while the latter are those in which the 
covenantor obliges himself not to do or per
form some act. 

Covenants are depe.ndent where performance. by -Declaratory ' or obligatory ; '  the former be
one party is conditioned on ''and 8ubject,to peFfol'm- ing those which serve to limit or direct uses ; 
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while the latter are those · which are binding 
on the party himself. 1 Sid. 27 ; 1 Keb. 837. 

-R.eal afld personal. A real covenant is one 
which binds the heirs of the covenantor and 
passes to assignees or purchasers ; a covenant 
the obligation of which is so connected with 
the realty that he who has the latter is either 
entitled to the benefit of it or is liable to per
form it ; a covenant which has for its object 
something annexed to, or inherent in, or con
nected with, land or other real property, and 
runs with the land, so that the grantee of 
the land is invested with it and may sue up
on it for a breach happening ' in his time. 4 
Kent, Comm. 470 ; 2 Bl. Comm. 304 ; Chap
man v. Holmes, 10 N. J. Law, 20 ; Skinner v. 
Mitchell, 5 Kan. App. 366, 48 P. 450 ; Oil 
00. v. Hinton, 159 Ind . . 398, 64 N. E. 224 ; 
Davis v.. Lyman, 6 Conn. 249. In the old 
books, a covenant real is also. defined to be 
a covenant by which a man binds himself to 
pass a thing real, as lands or tenements. 
Ter:t;rles de la Ley ; 3 Bl. Comm. 15Q ; Shep. 
Touch. 161. A personal covenant, on the 
other hand, is one which, instead of being a 
charge upon real estate of the covenantor, 
only binds himsQlf and his personal repre
sentatives in respect to assets. 4 Kent, Comm. 
470 ; Carter v. Denman, 23 N. J. Law, 270 ; 
Hadley v. Bernero, 97 Mo. App. 314, 71 S: W. 
451. The phrase may also mean a covenant 
which is personal to the covenantor, that is, 
one whiCh he must perform in person, and 
cannot procure another person to perform for 
him. De Sanno v. Earle, 273 Pa. 265, 117 A. 
200, 202 ; Pearson v. Richards, 106 Or. 78, 
211 P. 167, 171. "Real covenants" relate to 
realty and have for their main object some 
benefit thereto, inuring to benefit of and be
coming binding on subsequent grantees, while 
"personal covenants" do not run with land. 
Bank of Hoxie v. Meriwether, 166 Ark. 39, 
265 S. W. 642, 645. Very considerable con
fusion exists among the authorities in the use 
of the term real covenants. The definition of 
Blackstone which determines the character 
of covenants from the insertion or noninser
tion of the word "heir" by the covenantor, is 
pretty generally rejected. 

-Transitive or intransitive ; the former be
ing those personal covenants the duty of per
forming which passes over to the representa
tives of the covenantor ; while the latter are 
those the duty of performing which is limited 
to the covenantee himself, and does not pass 
over to his representative. Bac. Abr. Cov. 

-Disjunctive covenants. Those which are for 
the performance of one or more of several 
things at the election of the covenantor or 
covenantee, as the case may be. Platt, Cov. 21. 

-Absolute or conditional. An absolute cove
nant is one which is not qualified or limited by 
any condition. 

COVENANT 

other Compound and Descriptive Terms 

-Continu ing covenant. One which indicates 
or necessarily implies the doing of stipulated 
acts successively or as often as the occasion 
may require ; as, a covenant · to pay rent by 
installments, to keep the premises in repair 
or insured, to cultivate land, etc. McGlynn v. 
Moore, 25 Cal. 395. 

-Full oovenants. As this term is used in 
American law, it includes the following : The 
covenants for seisin, for right to convey, 
against incumbrances, for quiet enjoyment, 
sometimes for further assurance, and almost 
always of warranty, this last often taking the 
place of the covenant for quiet enjoyment, and 
indeed in many states being the only covenant 
in practical use. Rawle, Cov. for Title, § 21. 

-M utual covenants. A mutual covenant is 
one where either party may recover damages 
from the other for the injury he may have re
ceived from a breach of the covenants in his 
favor. Bailey V. White, 3 Ala. 330. 

-Separate covenant. A several covenant ; one 
which binds the sever�l covenantors each f�r 
himself, but not jointly. 
-Usual cove'nants. An agreement on the part 
of a seller of real property to give the usual 
covenants binds him to insert in the grant 
covenants of "seisin," "quiet enjoyment," "fur
ther assurance," "general warranty," and 
"against incumbrances." Civ. Code Cal. for
mer § 1733, repealed by St. 1931, p. 2234. See 
Wilson v. Wood; 17 N. J. Eg. 216, 88 Am. Dec. 
231 ; Drake v. Barton, 18 Minn. 467 (Gil. 414). 
The result of the authorities appears to be 
that in a case where the agreement is silent as 
to the particular covenants to be inserted in 
the lease, and provides merely for the lease 
containing "usual covenants," or, which is the 
same thing, in an open agreement without 
any reference to the covenants, and there are 
no special circumstances justifying the intro
duction of other covenants, the following are 
the only ones which either party can insist 
upon, namely : Covenants by the lessee (1) to 
pay rent ; (2) to pay taxes, except such as are 
expressly payable by the landlord ; (3) to keep 
and deliver up the premises in repair ; and (4) 
to allow the lessor to enter and view the state 
of repair ; and the usual qualified covenant 
by the lessor for quiet enjoyment by the les� 
see. 7 Oh. Div. 561. 

Specific Co.ye,n ants 

-Covenants against incu mbrances. A covenant 
that there are no incumbrances on the land 
conveyed ; a stipulation against all rights to 
or interests in the land which may subsist 
in third persons to the diminution of the value 
of the estate granted. Bank V. Parisette, 68 
Ohio St. 450, 67 N. E. 896 ; Shearer v. Ranger, 
22 Pick. (Mass.) 447 ; Sanford v. Wheelan, 12 
Or. 301, 7 P. 324 ; Doonan v. Killilea, 222 N. 
Y. 399, 118 N. E. 851, 852 ; Anniston Lumber & .  
Mfg. Co. v. Griffis� 198 Ala. 122, 73 So. 418, 
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419 ; Musial v. Kudlik, 87 Conn. 164, 87 A. 
551, 554, Ann. Cas. 1914D, 1172 ; Anderson v. 
Bloomheart, 101 Kan. 691, 168 P. 900, 902, L. 
R. A. 1918B, 473 ; Matzger v. Arcade Building 
& Realty Co., 102 Wash. 423, 173 P. 47. 

-Covenant for further assurance. An under
taking, in the form of a covenant, on the part 
of the vendor of real estate to do such further 
acts for the purpose of perfecting the purchas
er's title as the latter may reasonably require. 
This covenant is deemed of great importance, 
since it relates both to the vendor's title of 
and to the instrument of conveyance to the 
vendee, and operates as well to secure the 
performance of all acts necessary. for supply
ing any defect in the former as to remove all 
objections to the sufficiency and security of 
the latter. Platt, Cov. ; Rawle, Cov. §§ 98, 99. 
See Sugd. Vend. 500 ; Armstrong v. Darby, 
26 Mo. 520. 

-Cove'nant for qu iet �njoyment. An assurance 
against the consequences of a defective title, 
and of any disturbances thereupon. Platt, 
COY. 312 ; Rawle, Cov. 125. A covenant that 
the tenant or grantee of an estate shall enjoy 
the possession of the premises in peace and 
without disturbance by hostile claimants. 
Poposkey V. Munkwitz, 68 Wis. 322, 32 N. W. 
35, 60 Am. Rep. 858 ; Stewart V. Drake, 9 N. 
J. Law, 141 ; Kane v. Mink, 64 Iowa, 84, 19 
N. W. 852 ; Chestnut V. Tyson, 105 Ala. 149, 16 
So. 723, 53 Am. St. Rep. 101 ; Christy v. 
Bedell, 10 Kan. App. 435, 61 P. 1095. 

-Covenants for title. ' Covenants usually in
serted in a conveyance of land, on the part 
of the grantor, and binding him for the com
pleteness, security, and continuance of the ti
tle tmnsferred to the grantee. They com
prise "covenants for seisin, for right to con
vey, against incumbrances, or quiet enjoy
ment, sometimes for further assurance, and 
almost always of warranty." Rawle, Cov. § 
21. 

-Covenants in gross. Such as do not run with 
the land. 

-Covenant not to sue. A covenant by one 
who had a right of action at the time of mak
ing it against another person, by which he 
agrees not to sue to enforce such right of ac
tion. Pacific States Lumber Co. v. Bargar 
(C. C. A.) 10 F.(2d) 335, 337 ; The Thomas P. 
Beal (D. C.) 298 F. 121, 122 ; McDonald V. 
Goddard Grocery Co., 184 Mo. App. 432, 171 
S. W. 650, 651. 

-Covenant of non-olaim. A covenant some
times employed, particularly in the New Eng
land states, and in deeds of extinguishment 
of ground rents in Pennsylvania, that neither 
the vendor, nor his neil'S, nor any other per
son, etc., shall claim any title in the premises 
conveyed. Rawle, Cov. § 22. 

-Covenant of right to convey. . An assurance 
by the covenantor that the grantor has sum-
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cient capacity and title to convey the estate 
which he by his deed undertakes to convey. 

-Covenant of se'isin. An assurance to the pur
chaser that the grantor has the very estate 
in quantity and quality which he purports 
to convey. 11 East, 641 ; Rawle, COv. § 58. It 
is said that the covenant of seisin is not now 
in use in England, being embraced in that 
of a right to convey ; but it is used in several 
of the United States. 2 Washb. Real Prop. 
*648 ; Pecar� V. Chouteau, 13 Mo. 527 ; Kin
caid V. Brittain, 5 Sneed (Tenn.) 121 ; Backus' 
v. McCoy, 3 Ohio, 221, 17 Am. Dec. 585 ; D e  
Long V .  Sea Girt Co., 65 N .  J .  Law, 1, 4 7  A. 
491 ; Brown V. Oarpenter, 99 Wash. 227, 169 
P. 331, 332 ; Potter V. Miller, 191 N. C. 814, 
133 S. E. 193, 195 ; Pridgen v. Long, 177 N. C. 
189, 98 S. E. 451, 454 ; Hilliker V. Rueg·er, 165 
App. Div. 189, 151 N. Y. S. 234, 235 ; Lang
ford V. Newsom (Tex. Com. App.) 220 S. W. 
544, 545. Covenants of seisin and good right 
to convey are synonymous. Rennie V. Gib
son, 75 Okl. 282, 183 P. 483, 485. 

-Covenant of warranty. An assurance by the 
grantor of an estate that the grantee shall 
enjoy the same without interruption by virtue 
of paramount title. King V. Kilbride, 58 
Conn. 109, 19 A. 519 ; Kincaid V. Brittain, 5 
Sneed (Tenn.) 124 ; King V. Kerr, 5 Ohio, 155, 
22 Am. Dec. 777 ; Chapman v. Holmes, 10 
N. J. Law, 26 ; Merchants' Nat. Bank of Clin
ton, Iowa, V. Otero, 24 N. M. 598, 175 P. 781, 
782 ; Tropico Land & Improvement CO. V. 
Lambourn, 170 Cal. 33, 148 P. 206, 208 ; Biwer 
v. Martin, 294 Ill. 488, 128 N. E. 518, 522 ; 
Blair v. Mortis, 212 Ala. 91, 101 So. 745, 746 ; 
Biwer V. Martin, 294 Ill. 488, 128 N. E. 518, 
522. 

-Covenant running with land. A '  covenant . 
which goes with the land, as being annexed 
to the estate, and which cannot be separated 
from the land, and transferred without it. 
4 Kent, Comm. 472, note. A covenant is said 
to run with the land, when not only the orig
inal parties or their representatives, but each 
successive owner of the land, will be entitled 
to its benefit, or be liable (as the case may be) 
to its obligation. 1 Steph. Comm. 455. Or, in 
other words, it is so called when either the 
liability to perform it or the right to take 
advantage of .  it passes to the assignee of the 
land. Tillotson v. Prichard, 60 Vt. 94, 14 A. 
302, 6 Am. St. Rep. 95 ; Spencer's Case, 3 
Coke, 31 ; Gilmer V. Railway Co., 79 Ala. 572, 
58 Am. Rep. 623 ; Conduitt V. Ross, 102 Ind. 
166, 26 N. E. 198 ; Rosen V. Wolff, 152 Ga. 
578, 110 S. E. 877, 880 ; Purvis v. Shuman, 273 
Ill. 286, 112 . N. E. 679, 680, L. R. A. 1917A, 121, 
Ann. Cas. 1919D, 1175 ; Iowa Implement Co. 
v. JEtna Explosives Co., 181 Iowa, 1186, 165 
N. W. 408, 409 ; Reidsville & S. E .. R. CO. V. 
B;a,xter, 13 Ga. App. 357, 79 �. E. 187, 189 ; 
New York Cent. & H. R. R. R. v. Clarke, 228 
Mass. 274, 117 N. E. 322, 323 ; Louisville & N. 
R. Co. v. Durbin, 178 Ky. 363, 198 S. W. 908, 
909 ; Standard Oil CO. V. Slye, 164 Cal. 435, 
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129 P. 589, 591 ; Bolles v. Pecos Irr. Co., 2S 
N. M. 32, 167 P. 280. 

-Covenant to convey. A covenant by which 
the covenantor agrees to convey to the cove
nantee a certain estate, under certain cir
cumstances. 

-Covenant to renew. An executory contract, 
giving lessee the right to renew on compliance 
with the terms specified in the renewal clause, 
if any, or, if none, on giving notice, prior to 
termination of the lease, of his desire to re
new, whereupon the contract becomes execut
ed as to him. Freiheit v. Broch, 98 Oonn. 166, 
118 A. 828, 830. 

-Covenant to stand seised. A conveyance 
adapted to the case where a person seised of 
land in possession, reversion, or vested re
mainder, proposes to convey it to his wife, 
child, or kinsman. In its terms it consists of 
a covenant by him, in consideration of his 
natural love and affection, to stand seised of 
the land to the use of the intended transferee. 
Before the statute of uses this would merely 
have raised a use in favor of the convenan
tee ; but by that act this use is converted into 
the leg&iJ, estate, and the covenant therefore 
operates as a conveyance of the land to the 
covenantee. It is now almost obsolete. 1 
Steph. Oomm. 532 ; Williams, Seis. 145 ; 
French v. F'rench, 3 N. H. 261 ; Jackson v. 
Swart, 20 Johns. (N. Y.) 85. 

COVENANTEE. The party to whom a cove
nant is made. Shep. Touch. 160. 

COVENANTO R. The party who makes a 
covenant. Shep. Touch. 160. 

COVENANTS PERFORMED. In Pennsyl
vania practice. This is the name of a plea to 
the action of covenant whereby the defend
ant, upon informal notice to the plaintiff, 
may give anything in evidence which he 
might have pleaded. With the addition of the 
words "absque hoc" it amounts to a denial 
of the allegations of the declaration ; and the 
further addition of "with leave," etc., imports 
an equitable defense, arising out of special cir
cumstances, which the defendant means to 
offer in evidence. Zents v. Legnard, 70 Pa. 
192 ; Stewart v. Bedell, 79 Pa. 336 ; Turnpike 
Co. v. McOullough, 25 Pa. 303. 

COVENT. A contraction, in the old books, of 
the word "convent." 

COVENTRY ACT. The name given to the 
statute 22 & 23 Oar. II. c. 1, which provided 
for the punishment of assaults with intent to 
maim or disfigure a person. It was so named 
from its being occasioned by an assault on Sir 
John Ooventry in the street as was supposed, 
for some obnoxious words uttered by him in 
parliament. 4 Bl. Oomm. 207 ; State v. Oody, 
18 Or. 506, 23 P. 891. · 

OBAOKIN'G 

ing issuance of polley. Barrette v. Casualty 
Co. of America, 79 N. H. 59, 104 A. 126, 127 ; 
Michigan Idaho Lumber Co. v. Northern Fire 
& Marine Ins. 00. , 35 N. D. 244, 160 N. W. 130, 
136 ; A. Perley Fitch 00. v. Phamix Ins. 00. ,  
82 N. H. 318, 133 A. 340, 342. 

COVER I NTO. The phrase "covered into the 
treasury," as used in acts of congress and the 
practice of the United States treasury depart
ment, means that money has actually been 
paid into the treasury in the regular manner, 
as distinguished from merely depositing it  
with the treasurer. U. S. v.  Johnston, 124 U. 
S. 236, 8 S. Ot. 446, 31 L. Ed. 389. 

COVER I NG DEED. A trust deed executed by 
a trading company to secure an issue of de
bentures. Simonson, Debentures, 38. 

COVERT. Oovered, protected, sheltered. A 
p01tnd covert is one that is closed or 'covered 
over, as distinguished from pound overt, 
which is open overhead. 00. Litt. 47b ; 3 Bl. 
Comm. 12. A feme covert is so called, as be
ing under the wing, protection, or cover of 
h�r husband. 1 Bl. Comm. 442. 

COVERT BARON, or COVERT DE BARON. 
Under the protection of a husband ; married. 
1 Bl. Comm. 442. La feme que est covert de 
baron, the woman which is covert of a hus
band. Litt. § 670. 

COVERTU RE. The condition or state of a 
married woman. Sometimes used eHiptically 
to describe the legal disability arising from 
a state of coverture. Osborn v. Horine, 19 
Ill. 124 ; Roberts v. Lund, 45 Vt. 86. 

COV I N. A secret conspiracy or agreement be
tween two or more persons to injure or de
fraud another. Mix v. Muzzy, 28 Oonn. 191 ; 
Anderson v. Oscamp (Ind. App.) 35 N. E. 707 ; 
Hyslop v. Clarke, 14 Johns. (N. Y.) 465 ; 00. 
Litt. 357b; Oomyns, Dig. Oovin, A ;  1 Viner, 
Abr. 473. 

COV I NOUS. Deceitful ; fraudulent ; having 
the nature of, or tainted by, covin. 

COW. Female of bovirie genus of animals. 
Strictly, one that has calved. Often loosely 
used to include heifer, or young female that 
has not calved. 2 East, PI. Cr. 616 ; 1 
Leach 105. See Taylor v. State, 6 Humph. 
(Tenn.) 285 ; Tombigbee Valley R. 00. v. 

Wilks, 6 Ala. App. 473, 60 So. 559 ; Mathis 
v. State, 70 Fla. 194, 69 So. 697, 698 ; People 
v. Phillips, 30 Oal. App. 31, 157 P. 1003, 1004 ; 
State v. Haller, 119 Ark. 503, 177 S. W. 1138 ; 
Parsons v. Kimmel, 200 Mich. 676, 173 N. W. 
539, 540. 

COWARD I CE. Pusillanimity ; fear ; misbe
havior through fear in relation to some duty 
to be performed before an enemy. O'Brien 
Ot. M. 142 ; Ooil v. State, 62 Neb. 15, 86 N. 
·W. 925. 

COVER, v. In insurance. To protect by CRACI< I NG. The conversion, by means of 
means of insurance ; sometimes orally pend- heat and usually pressure, of the complex 
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hydrocarbon molecules of heavier oils into 
the molecular structure of the desired lighter 
oils. Universal Oil Products Co. v. Skelly 
Oil CO. (D. C.) 20 F.(2d) 995. 

C RAFT. A general term, now common
ly applied to all kinds of sailing vesselS, 
though formerly restricted to the smaller 
vessels. The Wenonah, 21 Grat. (Va.) 697 ; 
Reed v. Ingham, 3 El. & B. 898. 

A trade or occupation of the sort requir
ing skill and training, particularly man
ual skill combined with a knowledge of the 
principles of the art ; also the · body of per
sons pursuing such a calling ; a guild. Gan
ahl v. Shore, 24 Ga. 23. 

Guile, artful cunning, trickiness. Not a 
legal term in this sense, though often used 
in connection with such terms as "fraud" 
and "artifice." 

C RANAGE. A liberty to use a crane for 
drawing up goods and wares of burden from 
ships and vessels, at any creek of the sea, or 
wharf, unto the land, and to make a profit 
of doing so. It also signifies the money paid 
and taken for the service. Tomlins. 

CRANK. A term vulgarly applied to a per
son of eccentric, ill-regulated, and unpracti
cal mental habits ; a person half-crazed ; a 
monomaniac ; not necessarily equivalent to 
"insane person," "lunatic," or any other 
term descriptive of complete mental derange
ment, and not carrying any implication of 
homicidal mania. Walker v. Tribune Co. (C. 
C.) 29 F. 827. 

C RASSUS. Large ; gross ; excessive ; ex
treme. Orass(1, ignorantia, gross ignorance. 
Fleta, lib. 5, c. 22, § 18. 

-Crassa negl igentia. Gross neglect ; absence 
of ordinary care and diligence. lIun v. Cary, 

· 82 N. Y. 72, 37 Am. Rep. 546. 

C RAST I NO.  Lat. On the morrow, the day 
after. The return-day of writs ; because the 
first day of the term was always some saint's 
day, and writs were returnable on the day 
after. 2 Reeve, Eng. Law, 56. 

CRATES. An iron gate before a prison. 1 
Vent. 30'4. 

C RAVE. To ask or demand ; as to crave 
oyer. See Oyer. 

C RAVEN.  In old English law. A word of 
disgrace and obloquy, pronounced on either 
champion, in the ancient trial by battle, prov-

. ing recreant, i. e. , yielding. Glanville calls 
it "infestum et inverecundum vet'bum." His 
condemnation was a·mittere liberam legem, i. 
e., to become infamous, and not to be ac
counted liber et legaUs homo, being supposed 
oy the event to have been proved forsworn, 
and not fit to be put upon a jury or admitted 
as a witness. Wharton. 
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CRAZY. A broken, shattered, or deranged 
condition of the mind ; insane. Bates v. 
Oden, 198 Ala. 569, 73 So. 921. Thompson 
v. State, 104 Tex. Cr. R. 637, 285 S. W. 826, 
830. 

C REAM ER. A foreign merchant, but gen
erally taken for one who has a stall in a 
fair or· market. Blount. 

C REAM US. Lat. We create. One of the 
words by which a corporation in England was 
formerly created by the king. 1 Bl. Comm. 
473. 

CREANCE. In French law. A claim ; a 
debt ; also belief, credit, faith. 

CREANCER. One who trusts or gives cred
it ; a creditor. Britt. cc. 28, 78. 

C REANSOR. A creditor. Cowell. 

CREATE. To bring into being ; to cause to 
exist ; to produce ; as, to create a trust in 
lands, to create a corporation. Edwards v. 
Bibb, 54 Ala. 481 ; McClellan v. McClellan, 
65 Me. 500 ; Pickett v. Board of Com'rs of 
Fremont County, 24 Idaho, 200, 133 P. 112, 
114 ; People v. California Fish Co., .,166 Oal. 
576, 138 P. 79, 91. 

To create a charter or a corporation is to 
make one which never existed before, while 
to renew one is to give vitality to one which 
has been forfeited or has expired ; and to 
extend one is to give an existing charter more 
time than originally limited. Moers v. Read
ing, 21 Pa. 189 ; Railroad Co. v. Orton · (0. 

. C.) 32 F. 473 ; Indianapolis v. Navin, 151 Ind. 
139, 51 N. E. 80, 41 L. R. A. 344 ; Moers 
v. City of Reading, �1 Pa. 188 ; People v. 
Marshall, 1 Gilm. (Ill.) 672 ; Syracuse City 
Bank v. Davis, 16 Barb. (N. Y.) 188. See 
McClellan v. McClellan, 65 Me. 500 ; Palmer 
v. Preston, 45 Vt. 154, 12 Am. Rep. 191 ; 
State v. Powell, 109 Ohio St. 383, 142 N. E. 
401, 403 ; Town of Westernport v. Gree�, 
144 Md. 85, 124 A. 403. 

CREDENT I ALS. In international law. The 
instruments which authorize and establish a 
public minister in his character with the 
state or prince to whom they are addressed. 
If the state or prince receive the minister, he 
can be received only in the quality attributed 
to him in his credentials. They are, as it 
were, his letter of attorney, his mandate 
patent, mandatum manifestum. Vattel, liv. 
4, c. 6, § 76. 

CRED I BLE. Worthy of belief ; entitled to 
credit. See Competency. 

-Credible person. One who is trustworthy 
and entitled to be believed ; in law and legal 
proceedings, one who is entitled to have his 
oath or affidavit accepted as reliable, not only 
on account of his good reputation for veracity, 
but also on account of his intelligence, knowl
edge of the circumstances, and disinterested 
relation to the matter in question. Also one 
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"'Vho is competent to testify. Dunn V. State, 
7 Tex. App. 605 ; Territory v. Leary, 8 N. M. 
180, 43 P. 688 ; Peck v. Chambers, 44 W. Va. 
270, 28 S. E. 706 ; Dewein v. State, 120 
Arl\:. 302, 179 S. W. 346, 347 ; Loeb v. State, 
133 Miss. 883" 98 So. 449, 451. 

-Credible witness. One who is competent to 
give evidence ; also one who is worthy of be
lief. Peck v. Chambers, 44 W. Va. 270, 28 S. 
E. 706 ; Savage v. Bulger (Ky.) 77 s. W. 717 ; 
Amory v; Fellowes, 5 Mass. 228 ; Whitney 
v. Bertoglio Mercantile Co., 65 Mont. 358, 
21'1 P. 323, 324 ; 'Weiss v. London Guar
antee & Accident Co., Limited, of London, 
285 Pa. 251, 132 A. 120, 122 ; In re Lecar
pentier's Will, 10 Del. Ch. 503, 91 A. 204 ; 
In re Potter's Will, 89 Vt. 361, 95 A. 646, 647 ; 
Brown v. State, 95 Tex. Cr. R. 343, 254 S. W. 
995 ; Madden v. State, 26 Okl. Cr. 251, 223 
P. 716, 717 ; Appeal of Clark, 114 Me. 105, 
95 A. 5i7, Ann. Cas. 1917A, 837 ; Hill v. 
Chicago Title & Trust Co., 322 Ill. 42, 152 
N. E. 545" 546. 

-Credibil ity. Worthiness of belief ; that qual
ity in a witness which renders his evidence 
worthy of belief. After the competence of a 
witness is allowed, the consideration of his 
vrcdibiUty arises, and not before. 3 Bl. Comm. 
369 ; 1 Burrows, 414, 417 ; Smith v. Jones, 
68 Vt. 132, 34 A. 424 ; State v. Green, 187 N. 
C. 466, 122 S. E. 178, 179 ; Taylor v. TaylOl" 
(ll. I.) 90' A. 746, 750 ; Loeb v. State, 133 Miss. 
883, 98 .so. 449, 451 ; DeweiIi v. State, 120 
Ark. 302, 179 S. ·W. 346,, 347. As to' the dis
tinction between competency and credibility, 
see Competency. 

-Credibly informed. The statement in a 
pleading or affidavit, that one is "credibly in
formed and verily believes" such and such 
facts, means that, having no direct personal 
knowledge of the matter in question, he has 
derived his information in regard to it from 
authentic sources or from the statements of 
persons who are not only "credible," in the 
sense of being trustworthy, but also informed 
as to the particular matter, or conversant with 
it. 

CRED I T. The ability of a business man to 
borrow money, or obtain goods on time, in 
consequence of the favorable opinion held by 
the community, or by the particular lender, as 
to his ' solvency and reliability. People v. 
Wasservogle, 77 Cal. 173, 19 P. 270 ; Dry Dock 
Bank v. Trust Co., 3 N. Y. 356 ; In re Savar
ese, 209 F. 830, 831, 126 C. C. A. 554 ; In re 
Ford (D. C.) 14 F.(2d) 848, 849. 

Time allowed to the buyer of goods by the 
seller, in which to make payment for them. 

The correlative of a debt;  that is, a debt 
considered from the creditor's standpoint, or 
that which is incoming or due to one. Moun
tain State Motor Car Co. v. Solof, 97 W. Va. 
196, 124 S. E. 824, 825. 

That which is, due to a person, as distin
guished from ' debit, that which is due by him. 

State ex reI; Globe-Democrat Pub. Co. v. Geh
ner, 316 Mo. 694, 294 S. W. 1017, 1018. 

That influence connected with certain social 
positions. 20 Toullier, n. 19. 

Claim or cause of action fo-r specific sum 
of money. Richard v. American Union Bank, 
204 N. Y. S. 719, 722, 123 Misc. Rep. 92 ; Tha
den v. Bagan, 139 Minn. 46, 165 N. W. 864, 
865 ; Richard v. American Union Bank, 204 
N. Y. S. 719, 722, 123 Misc. Rep. 92 ; New York 
Life Ins. Co. v. Edwards (C. C. A.) 8 F.(2d) 
851, 856 ; Humphreys ·v. County Court, 90 W. 
Va. 315, 110 S.  E. 701, 70'2, 70'3. 

The credit of an individual is the trust re
posed in him by those who <deal with him that 
he is of ability to meet his engagements ; and 
he is trusted because through the tribunals of 
the country he may be made to pay. The cred
it of a government is founded on a belief of 
its ability to comply with its engagements, 
and a confidence in its honor, that it will do 
that voluntarily which it cannot be compelled 
to do. Owen v. Branch Bank, 3 Ala. 258. 

Bill of Credit 
See Bill. 

Letter of Credit 

A letter of credit is an open or sealed letter, 
from a merClhant in one place, directed to an
other, in another place or country, requiring 
him, if a person therein named, or the bearer 
of the letter, shall have occasion to buy com
modities, or to want money to any particular 
or unlimited amount, either to procure the 
same or to pass his, promise, bill, or bond. foi� 
it, the writer of the letter. undertaking to 
provide him the money for the goods, or to 
repay him by exchange, or to give him such 
satisfaction as he shall reQuire, either for 
himself, or the bearer of the letter. 3 Chit. 
Com. Law, 336. A letter of credif is a written 
instrument, addressed by one person to an
other, requesting the latter to give credit to 
the person in whose favor it is drawn. Oiv. 
Code Cal. § 2858. Mechanics' Bank v. New 
Y�rk & N. H. ll. Co., 13 N. Y. 630 ; ,Pollock v. 
Helm, 54 Miss. 5, 28 Am. Rep. 342 ; Lafargue: 
v. Harrison, 70 Cal. 380, 9 P. 261, 59 Am. 'Rep. 
416. A letter of credit is in the nature of a 
negotiable instrunlent, and is a letter whereby 
a person requests another to advance money 
or give credit to a third person, and promises 
to repay person making advancement. Sec
ond Nat. Bank v. M. Samuel & Sons (C. C. A.) 
12 IP.(2d) 963, 966 ; Second Nat. Bank v. Co
lumbia Trust Co. (C. C. A.) 288 F. 17, 20 ; 
Border Nat. Bank of Eagle Pass, Tex., v. 
American Nat. Bank of San l!'rancisco, Gal. 
(C. C. A.) 282 F. 73, 77 ; M oss v. Old Colony 
Trust Co., 246 Mass. 139, 140 N. E. 803, 808. 
General and special. A general letter of cred
it is one addressed to any and all persons, 
witJhout naming any one in particular, while 
a special letter of credit is addressed to a 
particular individual, firm, or corporation by 
name. Birckhead v. Brown, 5 Hill (N. Y.) 
642 ; eiv. Code Mont. 1895, § 3713 (Rev. Codes 



1921, § 8213) ; American Steel Co. v. Irving 
Nat. Bank (0. C. A.) 266 F. 41, 43. A "con
firmed irrevocable letter of credit," an "irrev
ocable letter," or a "confirmed credit" is a 
contract to pay on compliance with its terms, 
and needs no formal acknowledgment or ac
ceptance other than is therein stated. Lam
born v. National Park Bank of New York, 
240' N. Y. 520', 148 N. E. 664, 665. 

Line  of Credit 
See Line. 

Personal Credit 

Personal credit is that credit which a per
son possesses as an individual, and which is 
founded on the opinion entertained of his 
character and business standing. 

C RED IT. Fr. Credit in the English sense 
of the term, or more particularly, the security 
for a loan or advancement. 

C RE D I T  FON C I ER. A company or corpO'ra
tion formed for the purpose of carrying out 
improvements, by means of loans and ad
vances on real estate security. 

C RED I T  M O B I L I E R. A company or associa
tion formed for carrying on a banking busi
ness or for the construction O'f public works, 
building of railroads, operation of mines, or 
other such enterprises, by means' of loans or 
advances on the security of personal property. 
B.arrett v. Savings Inst., 64 N. J. Eq. 425, 54 
A. 543. 

C R E D I TO R. A person to whom a debt is ow
ing by another person, called the "debtor." 
Mohr v. Elevator Co., 40 Minn. 343, 41 N. W. 
1074 ; Woolverton v. Taylor 00., 43 Ill. App. 
424 ; Insurance Co. v. Meeker, 37 N. J. Lawt 
300 ; Walsh v. Miller, 51 OhiO' St. 462, 38 N. 
E. 381. The foregoing is the s.trict legal sens.e 
of the term ; but in a wider sense it means one 
who has a legal right to demand and recO'ver 
from another a sum of money on any account 
whatever, and hence may include the owner 
of any right of action against another, wheth
er aJ;'ising on contract or for a tort, a penal
ty, or a forfeiture. Keith v. Hiner, 63 Ark. 
244, 38 S. W. 13 ; Bongard v. Block, 81 Ill. 
186, 25 Am. Rep. 276 ; Chalmers v. Sheehy, 
132 Cal. 459, 64 ,P. 709, 84 Am. St. Rep. 62 ; 
Pierstoff v. Jorges, 86 Wis. 128, 56 N. W. 
735, 39 Am. St. Rep. 881. 

The term "creditor," within the common-law rule 

that conveyances with intent to defraud creditors 
shall be ,void, includes every one having right to 
require the performance of any legal obligation, 
contract, or guaranty, or a legal right to damages 
growing out of contract or tort, Hernton v. Short, 

121 Ark. 383, 181 S. W. 142, 144 ; and includes not 
merely the holder of a fixed and cert�in present 
debt, but every one having a right to require the 
performance of any legal obligation, contract, or 
guaranty, or a legal right to damages growing 
out of contract or tort, and includes one entitled 
to damages for breach of contract to cODvey real 
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estate, notwithstanding the abandonment of his ac
tion for specific performance, Allen v. Kane, 79 
Wash. 248, 140 P. 534, 536 ; In re Littleton's Estate, 
223 N. Y. S. 470, 479, 129 Misc. Rep. 845 ; Mackenzie 
Oil Co. v. Omar Oil & Gas Co., 14 Del. Ch. 36, 12{} 
A. 852, 854. 

In its broad sense the word "creditor" means 
one who has any legal liabiJity upon a contract, 
express or implied, or in tort ; in its narrow sense, 
the term is limited to one who holds a demand 
which is certain and liquidated. Superior Plating 

Works v. Art Metal Crafts Co., 218 Ill. App. 148, 150. 
Plaintiff, in action to recover damages for a tort 

committed against him, is a "creditor" of defend
ant, within meaning of that term as it is em
ployed in Shannon's Code, § 3143, denouncing con
veyances and transfers of property collusively made. 
with intent to delay, hinder, or defraud creditors. 
Oliphant v. Moore, 155 Tenn. 359, 293 S. W. 541, 542. 

In statutes the term has various speCial 
meanings, dependent upon context, purpose 
of statute, etc. Too! v. City Nat. Bank of 
Paducah, Ky. (C. O. A.) 206 F. 2�O, 252 ; 
In re Anson Mercantile Co. (D. O.) 203 F. 
871, 874 ; Morse v. Metropolitan S. S. Co., 
88 N. J. Eq. 325, 10Q A. 524, 526 ; Lowry v. 
Hensal's Heirs and Legal Representatives, 
281 Pa. 572, 127 A. 219, 221 ; State Banking 
Board v. James (Tex. Civ. App.) 264 s. W. 
145, 149' ; In re Armstrong (D. C.) 248 F. 292, 
29"1 ; Dixon v. Tyree, 92 Kan. 137, 139 P. 10Q6, 
1027 ; Singer v. Farmers' State Bank of Good
ridge, 166 Minn. 327, 207 N. W. 631, 632 ; 
In re Parsons Lumber & Planing Mill Co. (D. 
0.) 218 F. 674, 6,76 ; Steele v. Isman, 149 N. 
Y. S. 488, 490, 164 App. Div. 146. 

Classification 

A creditor is called a "simple contract cred
itor," a "specialty credi:tor," a "bond credi
tor," or otherwise, according to the nature of 
the obligation giving rise to the debt. 

Other Compound and Descriptive Terms 

-Attaching  creditor. One who has caused an 
attachment to be issued and levied on prop
erty of his debtor. 

-Catholic creditor. In Scotch law, one whose 
debt is secured on. all or on several distinct 
parts of the debtor's property. The contract
ed term (designating one who is not so secur
ed) is "secondary creditor." 

-Certificate creditor. A creditor of a munici
pal corporation who receives a certificate of 
indebtedness for the amount of his claim, 
there being no funds on hand to pay him. 
Johnson v. New Orleans, 46 La. Ann. 714, 15 
So. 100. 

-Confidential creditor. A term sometimes ap
plied to creditors of a failing debtor who fur
nished him with the means of obtaining credit 
to which his real circumstances did not enti
tle him, thus involving loss to other creditors 
not in his confidence. Gay v. Strickland, 112 
Ala. 567, 20 So. 921. 

. 

-Creditor at large.. One who has not estab
lished his debt by the recovery of a judgment 
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Dr has not otherwise secured a lien on any of 57 S. C. 280, 35 S. E. 529, 76 Am. St. Rep. 567 ; 
the debtor's property. U. S. v. Ingate (C. C.) Evans v. Lewis, 30 Ohio St. 14. 
48 Jj'. 254 ; Wolcott v. Ashenfelter, ,5 N. M. 

, 442, 23 P. 780, 8 L. R. A. 691. 

-Domestic creditor. One who resides in the 
same state or country in which the debtor has 
his domicile Dr his property. 

-Do uble creditor. See Double. 

-Execution creditor. One who, having recov
ered a judgment against the debtDr for his 
debt or claim, has also caused an execution to 
be issued thereon. Ohalmers & Williams v. 
Surprise, 70 Ind. App. 646, 123 N. E. 841, 844. 

-Foreign creditor. One who resides in a state 
or country foreign to that where the debtor 
has his domicile or his prDperty. 

-General creditor. A creditor at large (su
pra), or one who has no lien or security for the 
payment of his debt or claim. King v. Fraser, 
23 S. C. 543 ; WolCDtt v. Ashenfelter, 5 N. M. 
442, 23 P. 780, 8 L. R. A. 691. 

-Joint creditors. Persons jDintly entitled to 
require satisfaction of the same debt or de
mand. 

-J udo'ment c'reditor. One who has obtained a 
judgment against his debtor, under which he 
can enforce execution. King v. Fraser, 23 S.  
C. 548 ; Baxter v .  Moses, 77 Me.  465, 1 A. 350, 
52 Am. Rep. 783 ; Ohalmers & Williams v. 
Surprise, 70 Ind. App. 646, 123 N. E. 841, 844. 
Oode Oiv. Proc. N. Y. 1899, § 3343 (Oiv. Prac. 
Act, § 7) . 

-J unior creditor. One whose claim or demand 
accrued at a date later than that Df a claim 
or demand held by another creditor, who is 
called correlatively the "senior" creditor. 

-Lien creditor. See Lien. 

-Petitioning creditors. As used in Bankrupt-
cy Act, § 64b (11 USOA § 104), authorizing one 
reasonable attorney's fee. AIl creditors peti
tioning for adjudicatiDn, or seeking relief 
consistent with original petition by supple
mental or intervening petition, in view of 
section 59f (11 USOA § 95). In re Marcuse 
& 00. (C. O. A.) 11 F.(2d) 513, 516. 

-Preferred creditor. See Preferred. 

-Principal creditor. One whose claim or de-
mand very greatly exceeds the claims of all 
other creditDrs in amount is sometimes so 
called. See In re Sullivan'S Estate, 25 Wash. 
430, 65 P. 793. 

-Secured cred itor. See Secured. 

-Si ngle creditor. See Single. 

-Subsequent creditor. One whose claim or 
demand accrued or came into existence after 
a given fact or transaction, such as the re
cording of a deed or mortgage or the execution 
of a VDluntary conveyance. McGhee v. Wells, 

-Warrant creditor. A creditor of a munici
pal �orporation to whom is given a municipal 
warrant for the amount of his claim, because 
there are no funds in hand to pay it. J Dhnson 
v. New Orleans, 46 La. Ann. 714, 15 So. 100. 

C R E D I T O RS' B I LL. 

I n English Practice 

A bill in equity, filed by one or more ci'edi
tors, for an account of the assets Df a dece
dent, and a legal settlement and distribution 
of his estate among themselves and such other 
creditors as m!ly come in under the decree. 

I n American Practice 

A proceeding to enforce tb� security of a 
judgment creditor against the property or in
terests Df his debtor. This action proceeds 
upDn the theory that the judgment is in the 
nature of a lien, such as may be enforced in 
equity. Hudson v. Wood (C. 0.) 119 F. 775 ; 
F'ink v. Patterson (0. 0.) 21 F. 602 ; Gould v. 
Torrance, 19 How. Prac. (N. Y.) 560 ; McOart
ney v. Bostwick, 32 N. Y. 57 ; W. G. Press & 
00. v. Fahy, 313 Ill. 262, 145 N. E. 103, 104 ; 
San Bernardino Oounty Sav. Bank v. Den
man, 186 Oal. 710, 200 P. 606, 609 ; Armour 
Fertilizer Works v. First Nat. Bank of 
Broo}{sville, 87 Fla. 436, 100 So. 362, 364 ; In
terurban Const. 00. v. Oentral State Bank of 
Kiefer, 76 Okl. 281, 184 P. 905, 909 ; Harkin v. 
Brundage, 276 U. S. 36, 48 S. Ct. 268, 72 L. Ed. 
457, rev (C. O. A.) 13 F.(2d) 617. 

A creditDrs' bill, strictly, is a bill by which 
a creditor seeks to satisfy his debt out of 
some equitable estate Df the defendant, which 
is not liable to levy and sale under an execu
tion at law. But there is another sort of a 
creditors' bill, very nearly allied to the fDrm
er, by means of which a party seeks to re
move a fraudulent conveyance DUt of the way 
of his execution. But a naked bill to set aside 
a fraudulent deed, which seeks no discovery 
of any property, chose in action, or other 
tl1ing alleged to' belDng to the defendant, and 
which ought to. be subjected to the payment 
of the judgment, is not a creditors' bill. New
man v. Willetts, 52 Ill. 98 ; Yates v. Oouncil, 
137 Miss. 381, 102 So.. 176, 177 ; Barr v. Minto, 
65 Or. 522, 133 P. 639, 640. 

Creditoru m appel latione non hi tantu m aooi· 
p iu ntur qui  pecuniam cred iderunt, sed omnes 
qui bus ex qual ibet causa debetur. Under the 
head of "creditors" are included, not alone 
thDse who have lent money, but all to whom 
from any cause a debt is owing. Dig. 50, 16, 
11. 

CRED ITR I X. A female creditor. 

C R E D I TS. A term used in taxation statutes 
to designate certain forms of personal prop
erty. It inel udes every claim and demand 
for money and every sum of money receiva
ble at stated periods, due Dr to become due, 
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but not unaccrued rents to issue out of land. 
State v. Royal Mineral Ass'n, 132 Minn. 232, 
156 N. W. 128, 130, Ann. Cas. 1918A, 145. 

M utual Credits 

In bankrupt law. Credits which must, 
from their nature, terminate in debts ; as 
where a debt is due from one party, and credit 
given by him to the other for a sum of money 
payable at a future day, and which will then 
become a debt ; or where there is a debt on 
one side, and a delivery of property with di
rections to turn it into money on the other. 
8 Taunt. 499 ; 2 Smith, Lead. Cas. 179. By 
this phrase, in the rule under which courts of 
equity allow set-off in cases of mutual credit, 
we are to understand a knowledge on both 
sides of an existing debt due to one party, and 
a credit by the other party, founded on and 
trusting to such debt, as a means of discharg
ing it. King v. King, 9 N. J. Eq. 44. Credits 
given by two persons mutually ; i. e., each giv
ing credit to the other. It is a more extensive 
phrase than "mutual debts." Thus, the sum 
credited by o.ne may be due at once, that by 
the otlier payable in futuro ; yet the credits 
are mutual, though the transaction would not 
come within the meaning of "mutual debts." 
1 Atk. 230 ; Atkinson v. Elliott, 7 Term. R. 
378. 

CREEI{. In maritime law. Such little in
lets of the sea, whether within the precinct 
or extent of a port or without, as are narrow 
passages, and have shore on each side of 
them. Call. Sew. 56. 

A small stream less than a river. Baker v. 
City of Boston, 12 Pick. 184, 22 Am. Dec. 421. 

The term imports a recess, cove, bay, or in
let in the shore of a river, and not a sepa
rate or independent stream ; though it is some
times used in the latter meaning. Schermer
horn v. Railroad Co., 38 N. Y. 103. 

CREMATI ON.  The [lct or practice of reduc
ing a corpse to a shes by means of fire. Act 
Pa. 1891, June 8 ;  P. L. 212 (35 PS § 1121-
1123) ; L. R. 12 Q. B. D. 247 ; L. R. 20 Ch. D. 
659. See 43 Alb. L. J. 140. See DMd Body. 

CREM ENTUM COM ITATOS. The increase 
of a county. The sheriffs of counties ancient
ly answered in their accounts for the improve
ment of the king's rents, above the viscontieZ 
rents, under this title. 

C REPA R E  OCULUM.  In Saxon law. To put 
out an eye ; which had a pecuniary punish
ment of fifty shillings annexed to it. 

CREPUSCULUM.  Twilight. In the law of 
burglary, this term means the presence of suf
ficient light to discern the face of a man ; such 
light as exists immediately before the rising 
of the sun or directly after its setting. 4' Bla. 
Com. 224 ; Co. 3d Inst. 63 ; 1 Russell, Cr. 820 ; 
3 Greenl. Ev. § 75. 

Crescente malitiA crescere debet et prena. 2 
Inst. 479. Vice increasing, punishment ought 
also to increase. 
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CREST. A term used in heraldry ; it signifies 
the devices set over a coat of arms. 

CRET I N ISM.  In medical jurisprudence. A 
form of imperfect or arrested mental develop
ment, which may amount to idiocy, with phys
ical degeneracy or deformity or lack of de
velopment ; endemic in Switzerland and some 
other parts of Europe, but the term is applied 
to similar states occurring elsewhere. 

CRET I N US. In old records. A sudden 
stream or torrent ; a riSing or inundation. 

C R ET I O .  Lat. In the civil law. A certain 
number of days allowed an heir to deliberate 
whether he would take the inheritance or not. 
Calvin. 

CREW. The aggregate of seamen who man 
a ship or vessel, including the master and 
officers ; or it may mean the ship's company, 
exclusive of the master, or exclusive of the 
master and all other officers. See U. S. V. 
Winn, 3 Sumn. 209, 28 Fed. Cas. 733 ; Millau
don v. Martin, 6 Rob. (La.) 540 ; U. S. v. Huff 
(C. C.) 13 F� 630 ; The Buena Ventura (D. C.) 

243 F. 797, 799 ; The Herdis (D. C.) 22 F.(2d) 
304, 306. 

. 

CREW LIST. In maritime law. A list of the 
crew of a vessel ; one of a ship's papers. This 
instrument is required by act of congress, and 
sometimes by treaties. Rev . .  St. U. S. §§ 4374, 
4375 (46 USCA §§ 322, 323). It is necessary 
for the protection of the crews of every ves
sel, in the course of the voyage, during a war 
abroad. Jac. Sea Laws, 66, 69, note. 

C R I E R. An officer of a court, who makes 
proclamations. His principal duties are to 
announce the opening of the court and its ad
journment and the fact that certain special 
matters are about to be transacted, to an
nounce the admission of persons to the bar, to 
call the names of jurors, witnesses , and par
ties, to announce that a witness has been 
sworn, to proclaim silence when so directed, 
and generally to make such proclamations of 
a public nature as the judges order. 

C R I EZ LA PEEZ. Rehearse the concord, 
or peace. A phrase used in the :;mcient pro
ceedings for levying fines. It was the form 
of words by which the justice before whom 
the parties appeared directed the serjeant 
or countor in attendance to recite or rea;.d 
aloud the ooncord or agreement between the 
parties, as to the lands intended to be con
veyed. 2 Reeve, Eng. Law, 224, 225. 

C R I M. CON.  An abbreviation for "criminal 
conversation," of very frequent use, denoting 
adultery. Gibson v. Cincinnati Enquirer, 10 
Fed. Cas. 311 ; Rash v. Pratt, 111 A. 225, 228, 
1 W. W. Harr . .  (D,el.) 18 ; Hargraves v. Bal
lou, 47 R. I. 186, 131 ,A. 643, 645. 

The term in its general and comprehensive sense, 
Is · synonymous with '''adultery'' ; but in its more 
limited and technical significatioJl it may be defined 
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as adultery In the aspect of & tort. Turner T.7 
. Heavrin, 182 Ky. 65, 206 S. W. 23, 4 A. L. R. 562. 

C R I ME. A positive or negative act in vio
lation of penal law ; an offense against the 
State. Wilkins v. U. S.; 96 F. 837, 37 C. C. 
A. 588 ; Pounder v. Ashe, 36 Neb. 564, 54 N. 
W. 847 ; State v. Bishop, 7 Conn. 185 ; In 
re Bergin, 31 Wis. 388 ; State v. Brazier, 37 
Ohio St. 78 ; People v. WilliaII,ls, 24 Mich. 
163, 9 Am. Rep. 1'19. "Crime" and "misde
meanor," properly speaking, are synonymous 
terms ; though in common usage "crime" is 
made to denote such offenses as are of a 
deeper and more atrocious dye. 4 Bl. Comm. 
5 ;  People v. Schiaffino, 73 Cal. App. 357, 
238 P. 725 ; Jenkins v. State, 14 Ga . .  App. 
276, 80 S. E. 688, 690 ; Guetling v. State, 199 
Ind. 630, 158 N. E. 593, 594 ; State v. Jack
son, 142 La. 540, 77 So. 196, 198 ; Orme v. 
Rogers, 32 Ariz. 502, 260 P. 199 ; State v. 
Magee Pub. Co., 29 N. 1\1. 455, 224 P. 1028, 
1031, 38 A. L. R. 142 ; McIntyre v. Common
wealth, 154 Ky. 149, 156 S. W. 1058, 1059 ; 
Commonwealth v. Smith, 266 Pa. 511, 109 A. 
786, 788, 9 A. L. R. 922 ; State v. A. H. 
Read Co., 33 Wyo. 387, 240 P. 208, 212 ; Ex 
parte Brady, 116 Ohio St. 512, 157 N. E. 69, 
70. 

Crimes are those wrongs which the gov
ernment notices as injurious to the public, 
and punishes in what is called a "criminal 
proceeding," in its own name. 1 Bish. Crim. 
Law, § 43. 

. ..t\. crime may be defined to be any act done 
in violation of those duties which an indi
vidual owes to the community, and for the 
breach of which the law has provided that 
the offender shall make satisfaction ' to the 
public. Bell. 

A crime or public offense is an act com
mitted or omitted in violation of a law for
bidding or commanding it, and to which is 
annexed, upon conviction, either of the fol
lowing punishments :  (1) Death ; (2) im
prisonment ; (3) fine ; (4) removal from of
fice ; or (5) disqualification to hold and en
j oy any office of honor, trust, or profit in this 
state. Pen. Code Cal. § 15. 

A crime or misdemeanor shall consist in 
a violation of a public law, in the commis
sion of which there shall be a union or joint 
operation of act and intention, or criminal 
negligence. Code Ga. 1882, § 4292 (Pen. Code 
1910, § 31). 

Synonyms 

According to Blackstone, the word "crime" 
denotes such offenses as are of . a deeper and 
more atrocious dye, while smaller faults and 
omissions of less consequence are called "mis
demeanors." But the better use appears to 
be to make crime a term of broad and general 
import, including both felonies and misde
meanors, and hence covering all infractions 
of the criminal law. In this sense it is not 
a technical phrase, strictly speaking, (as "fel
ony" and "misdemeanor" are,) but a con
venient general term. In this sense, also, 

"offense" or � "public offense" should ' be used 
as synonymous with it. 

The distinction between a crime and a tort 
or civil injury is that the former is a breach 
and violation of the public right and of du
ties due to the whole community considered 
as such, and in . its social and aggregate ca
pacity ; whereas the latter is an infringement 
or privatio� of the civil rights of individuals 
merely. Brown. 

A crime, as opposed to a civil injury, is 
the violation of a right, considered in refer
ence to the evil tendency of such violation, 
as regards the community at large. 4 Steph. 
Comm. 4. 

Varieties of Crimes. 

-Capital crime. See Capital, adJ� 

-Com mon-law crimes. Such crimes as are 
punishable by the force of the common law, 
as distinguished from crimes created by stat
ute. Wilkins v. U. S., 96 F. 837, 37 C. C. A. 
588 ; In re Greene (0. C.) 52 F. 111. These 
decisions (and many others) hold that there 
are no common-law crimes against the United 
States. 

-Constructive crime.  See Constructive. 

-Continuous crime. One consisting of a con
tinuous series of acts, which endures after 
the period of consummation, as, the offense 
of carrying concealed weapons. In the case 
of instantaneous crimes, the statute of limi
tatio,ns begins to run with the consummation, 
while in the case of continuous crimes it only 
begins with the cessation of the criminal 
conduct or act. U. S. v. Owen (D. C.) 32 F. 
537. 

-Cri me against nature. The offense of bug
gery or sodomy. State v. Vicknair, 52 La. 
Ann. 1921, 28 So. 273 ; Ausman v: Veal, 10 
Ind. 355, 71 Am. Dec. 331 ; People v. Wil· 
liams, 59 Cal. 397. The strict common·law 
meaning has been greatly enlarged by statute. 
State v. Johnson, 44 Utah, 18, 137 P. 632 ; 
Borden v. State, 36 Okl. Cr. 69, 252 P. 446, 
447 ; State v. Altwatter, 29 Idaho, 107, 157 
P. 256 ; Ex parte De Ford, 14 Ok! .  Or. 133, 
168 P. 58 ; State v. Murry, 13(; La. 253, 66 
So. 963, 964 ; State v. Long, 133 La. 580, 63 
So. 180 ; State v. Maida (Del.) 96 A. 207, 
6 Boyce, 40 ; Frazier v. Grob, 194 Mo. App. 
405, 183 S. W. 1083, 1084 ; State v. Griffin, 
175 N. O. 767, 94" S. E. 678, 679. See Bestial
ity ; Sodomy. 

-Crime against the other (h usband or wife ) .  
A s  used i n  Compo St. Okl. 1921, § 2699, pro
viding that neither husband nor wife shall be 
a witness against the other except in a pros
ecution for a "crime committed against the 
other," the phrase denotes a public offense 
by husband or wife that is a direct violation 
of the rights of the other. Hunter v. State, 
10 Old. Cr. 119, 134 P. 1134, 1136, 1..1. R. A. 
1915A, 564, Ann. Cas. 1916A, 612. It does 
not make the wife a competent witness in a 
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prosecution against the husband for incest. by imprisonment in a state ·prison, and no 
Lacey v. State. ,(Ok!. Cr.) 224 P. 994, 995. other. 2 Rev. St. (p. 702, § 31), p. 587, § 32. 

-High crimes. High crimes and misdemean
ors are such immoral and unlawful acts as 
are nearly allied and equal in guilt to felony, 
yet, owing to some technical circumstance, do 
not fall within the definition of "felony." 
State v. Knapp, 6 Conn. 417, 16 Am. Dec. 68. 
They are the more serious or aggravated mis
demeanors ; those more nearly allied and 
equal in guilt to felony, but which do not fall 
within its definition. Firmara v. Gardner, 86 
Conn. 434, 85 A. 670, 672. 

-I nfamous crime. A crime which entails in
famy upon one who has committed it. Butler 
v. Wentworth, 84 Me. 25, 24 At!. 456, 17 L. 
R. A. 764. The term "infamous"--i. e., with
out fame or good report-was applied at com
mon law to certain crimes, upon the convic
tion of which a person became incompetent 
to testify as a witness, upon the theory that 
a person would not commit so heinous a 
crime unless he was so -depraved as to be un
worthy of credit. These crimes are treason, 
felony, and the crim.en falsi. Abbott. A crima 
punishable by imprisonment in the state pris
on or penitentiary, with or without hard 
labor, is an infamous crime, within the pro
vision of the fifth amendment of the con
stitution that "no person shall be held to an
swer for a capital or otherwise infamous 
crime unless on a presentment or indictment 
of a grand jury." Mackin v. U. S., 117 U. S. 
348, 6 Sup. Ct. 777, 29 L. Ed. 909 ; Brede v. 
Powers, 263 U. S. 4. 44 S. Ct. 8, 68 L. Ed. 
132 ; Ex parte Wilson, 114 U. ,s. 417, 418, 
5 Sup. Ct. 935, 29 L. Ed. 89 ; U. S. v. Petit, 114 
U. S. 429 note, 5 Sup. Ct. 1 190, 29 L. Ed. 93. 
It is not the character of the crime but the 
nature of the punishment which renders the 
crime "infamous." Weeks v. United States 
(C. C. A.) 216 F. 292, 298, L. R. A. 1915B, 651, 
Ann. Cas .. 1917C, 524. But see Drazen v. New 
Haven Taxicab Co., 95 Conn. 500, 111 A. 861, 
864 ;  Dutt'on v. State, 123 Md. 373, 91 A. 417, 
419, Ann. Cas. 1916C, S9. Whether an of
fense is infamous depends on the punishment 
which may be imposed therefor, not on the 
punishment which was imposed. United 
States v. Moreland, 258 U. S. 433, 42 S. ct. 
368, 370, 66 L. Ed. 700 ; De Jianne v. U. S. 
(C. C. A.) 282 F. 737, 740 ; Le Clair v. White, 
117 Me. 335, 104 A. 516, 517. Under the con
stitution of Rhode Island, a crime, to be "in
famous," must come within the "crimen fa'lsi," 
such as forgery, perjury, subornation of per
jury, offenses affecting the public administra
tion of justice, or such as would affect civil 
or political rights, disqualifying or rendering 
a person incompetent to be a witness or juror. 
State v. Bussay, 38 R. I. 454, 96 A. 337, 339. 
By the Revised Statutes of New York the 
term "infamous crime," when used in any 
Ftatute, is directed to be construed as includ
ing every offense punishable with death or 

-Quasi crimes. This term embraces all of
fenses not crimes or misdemeanors, but that 
are in the nature of crimes,-a class of of
fenses against the public which have not been 
declared crimes, but wrongs against the gen
eral or local public which it is proper should 
be repressed or punished by forfeitures and 
penalties. This would embrace all qui tam 
actions and forfeitures imposed for the neg
lect or violation of a public duty. A quasi 
crime would not embrace an indictable of
fense, whatever might be its grade, but simply 
forfeitures for a wrong done to the public, 
whether voluntary or involuntary, where a 
penalty is given, whether recoverable by crim
inal or civil process. Wiggins v. Chicago, 68 
Ill. 375. Also, offepses for which some per
son other than the actual perpetrator is re
sponsible, the perpetrator being presumed to 
act by command of the responsible party. 
Sometimes, injuries which have heen unin
tentionally caused. Torts. McCaleb v. Fox 
Film Corporation (C. C. A.) 299 F. 48, 50. 

-Statutory crimes. Those created by stat
utes, as distinguished from such as are known 
to, or cognizable 'by, the common law. 

C R I MEN.  Lat. Crime. Also an accusation 
or charge of crime. 

-Crimoo furti. The crime or offense of theft. 

-Cri men i nce·nd'i i .  The crime of burning, 
which included not only the modern crime of 
arson, but also the burning of a man, a beast, 
or other chattel. Britt. c. 9 ;  Crabb, Eng. 
Law, 308. 

-Crimen innominat u m. The nameless crime ; 
the crime against nature ; sodomy or buggery. 

-Crimen raptus. The crime of rape. 

-Crimen roberire. The offense of robbery. 

-Flagrans crimen ; Locus criminiS;  Particeps 
crim in is. See those titles. 

C R I M E N  FALS I .  

I n  the Civil Law 

The crime of falsifying ; which might be 
committed either by writing, as by the for
gery of a will or other instrument ;  by words, 
as by bearing false witness, or perjury ; and 
by acts, as by counterfeiting or adulterating 
the public money, dealing with false weights 
and measures, counterfeiting seals, and oth
er fraudulent and deceitful practices. Dig. 
48, 10 ; Hallifax, Civil Law, b. 3, c. 12, nn. 
56--59. 

I n SCotch Law 

It has ·been defined: "A fraudulent imita
tion or suppression of truth, to the prejudice 
of another." Ersk. Inst. 4, 4, 66. ' , ' 
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At Common Law 

Any crime which rendered the perpetrator 
incompetent to be a witness, such as forgery, 
perjury, subornation of perjury and other 
crimes affecting the administration of justice. 
Moore v. State, 12 Ala. App. 243, 67 So. 7089, 
790 ; State v. Bussay, 38 R. 1. 454, 96 A. 337, 
339 ' Drazen v. New . Haven Taxicalb Co., 95 
Con�. 500, 111 A. S61, 862 ; Maxey v. United 
States (C. C. A.) 207 F. 327, 331 ; Johnston v. 
Riley, 13 Ga. 97 ; Webb v. State, 29 Ohio St. 
351, 358 ; Harrison v. State, 55 Ala. 239 ; U. 
S. v. Block, 4 Sawy. 211, Fed. Cas. No. 14,609. 

I n  Modern Law 

This phrase is not used as a designation of 
any specific crime, but as a general designa
tion of a class of offenses, including all such 
as involve deceit or falsification ; e. g., forg
ery, counterfeiting, using false weights or 
measures, perjury, etc. 

Includes forgery, perjury, · subornation of 
perjury, and offenses affecting the public ad
ministration of justice. · Matzenbaugh v. Peo
ple, 194 Ill. 1008, 62 N. E. 546, 88 Am. St. 
Rep. 134 ; Little v. Gibson, 39 N. H. 510 ; State 
v. Randolph, 24 Oonn. 365 ; Webb v. State, 29 
Ohio St. 358 ; Johnston v. Riley, 13 Ga. 97. 

Crimen falsi d icitur, cum quis i l l icit us, cui non 
fua.-it ad hmc d!ata auctoritas, de sigi l lo regis, 
rapto vel invento, bre·via, cartasve consignaverit. 
Fleta, lib. :t, c. 23. The crime of forgery is 
when any one illicitly, to whom power has 
not been given for such purposes, has signed 
writs or charters with the king's seal, either 
stolen or found. 

C R I M EN LfESfE MAJ ESTAT I S. In criminal 
law. The crime of lese-majesty, or injuring 
majesty or royalty ; high , treason. The term 
was used by the older English law writers to 
denote any crime affecting the king's person 
or dignity. 

. 

It is borrowed from the civil law, in which 
it signified the undertaking of any enterprise 
against the emperor or the republic. Inst. 
4, 18, 3. 

Crimen Imsm m ajestatis omn ia alia crimina ex
cedit q uoad prenam. 3 Inst. 210. The crime 
of treason exceeds all other crimes in its pun
ishment. 

Crimen omn ia ex se nata vitiat. Crime vitiates 
everything which springs from it. Henry v. 
Bank of Salina, 5 Hill (N. Y.) 523, 531. 

Crimen trahit personam. The crime carries 
the person, (i. e., the commission of a crime 
gives the courts of the place where it is com
mitted jurisdiction over the person of the of-
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convicted of a crime ; one adjudged guilty of 
crime. Molineux v. Collins, 177 N. Y. 395, 69 
N. E. 727, 65 L. R. A. 104. 

C R I M I NAL, a,dj. That which pertains to or 
is connected with the law of crimes, 'or the 
administration of penal justice, or which re
lates. to or has the character of crime. 
Oharleston v. Beller, 45 W. Va. 44, 30 S. E. 
152 ; State v. Burton, 113 N. C. 655, 18 S. 
E. 657. 

-Criminal act. A term which is equivalent to 
crime ; or is sometimes used with a slight 
softening or glossing of the meaning, or as im� 
porting a possible question of the legal .guilt 
of the deed. 

-C.-iminal action. The proceeding by which a 
party charged with a public offense is accused 
and brought to trial and punishment is known 
as a "criminal action." Pen. Code Cal. § 
683. A criminal a!!tion is (1) an action prose
cuted by the state as a party, against a person 
charged with a public offense, for the pun
ishment thereof ; (2) an action prosecuted by 
the state, at the instance of an individual, to 
prevent an apprehended crime, against his 
person or property. Code N. O. 1883, § 129 (C. 
S. § 395) . State v. Railroad Co. (C. C.) 37 
lJ'. 497, 3 L. R. A. 554 ; Ames v. Kansas, 111 
U. S. 449, 4' S. Ct. 437, 28 L. Ed. 482 ; State 
v. Costello, 61 Conn. 497, 23 A. 868. 

-Criminal case. An action, suit, or cause in
stituted to punish an infraction of the crim
inal laws. State v. Smalls, 11 S. C. 279 : Ad
ams v. Ashby, 2 Bibb. (Ky.) 97 ; U. S. v. Three 
Tons of Coal, 28 F'ed. Cas. 149 ; People v. 
Iron Co., 201 Ill. 236, 66 N. E. 349 ; Dancy v. 
Owens, 126 Okl. 37, 258 P. 879, 882; Wil
burn v. State, 140 Ga. 138, 78 S. E. 819, 820. 
The phrase has various meanings according to 
context and purpose of constitutional provi
sion or statute. Ex parte Tahbel, 46 Cal. App. 
755, 189 P. 804, 806 ;  State v. Foggin, 135 La. 
497, 65 So. 622, 624 ; Childs v. City of Bir
mingham, 19 Ala. App. 71, 94 So. 790 ; Barnett 
v. Atlanta, 109 Ga. 166, 34 S. E. 322. 

-Criminal charge. An accusation of crime, 
formulated in a written complaint, informa
tion, or indictment, and taking shape in a 
prosecution. U. S. v. Patterson, 150 U. S. 65, 
14 S. Ot. 20, 37 L. Ed. m:J9. ;  Eason v. State, 11 
Ark. 482 ; People v. Ross, 235 Mich. 433, 209 
N. W. 663, 666. 

-Criminal conversation .  Adultery, considered' 

in its aspect of a civil injury to the husband 
entitling him to damages ; the tort of de
bauching or seducing of a wife. Often ab
breviated to crim. con. 

fender.) People v. Adams, 3 Denio (N. Y.) 190, 
. -Crim inal information.  A criminal suit 210, 45 Am. Dec. 468. 

brought, without interposition of a grand ju
Crimina morte extinguuntur. 
tinguished by death. 

Crimes are ex- ry, by the proper officer of the king or state. 
Cole, Or. Inf. ; 4 Bla. Com. 398. 

C R I M I NA L, n. One who has committed a -Criminal intent. The intent to commit a 
criminal offense ; one who has been legally crime ; malice, as evidenced bl a criminal 
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act ; an intent to deprive or defraud the true 
owner of his property. People v. Moore, 3 N. 
Y. Cr. R. 458 ; Mitchell v. State, 20 Ga. App. 
778, 93 S. E. 709 ; People v. Borden's Con
densed Milk Co., 16-5 App. Div. 711, 151 N. Y. 
S. 547, 549 ; State v. Howard, 162 La. 719, 
111 So. 72, 76. 

-Criminal law. That branch or division of 
law which treats of crimes and their punish
ments. In the plural-"criminal laws"-the 
term may denote the laws which define and 
prohibit the various species of crimes and es
tablish their punishments. U. S. v. Reisinger, 
128 U. S. 398, 9 S. Ct. 99" 32 L. Ed. 480 ; Wash
ington v. Dowling, 92 Fla. 601, 109 So. 588, 
591. 

-Criminal law amendme,nt act. This act was 
passed in 1871, (34 & 35 Vict. c. 32), to prevent 
and punish any violence, threats, or molesta
tion, on the part either of master or work
men, in the various relations arising between 
them. 4 Steph. Comm. 241. 

-Criminal law consolidation acts. The statutes 
24 & 25 Vict. ce. 94-100, passed in 1861, for the 
consolidation of the criminal law of England 
and Ireland. 4 Steph. Comm. 29,7. These 
important statutes amount to a codification of 
the modern criminal law of England. 

-Crim inal letters. In Scotch law. A process 
used as the commencement of a criminal pro
ceeding, in the nature of a summons issued by 
the lord advocate or his deputy. It resembles 
a criminal information at common law. 

-Criminal p roceeding. One instituted and con
ducted for the purpose either of preventing the 
commission of crime, or for fixing the guilt 
of a crime already committed and punishing 
the offender ; as distinguished from a "civil" 
proceeding, which is for the redress of a pri
vate injury. U. S. ' v. Lee Huen (D. C.) 118 
F. 442 ; Sevier v. Washington County Justices, 
Peck (Tenn.) 334 ; People v. Ontario County, 
4 Denio (N. Y.) 260 ; Mossew v. United States 
(C. C. A.) 266 F. 18, 22, 11 A. L. R. 1261 ; 
Gibson v. County of Sacramento, 37 Cal. App. 
523, 174 P. 935, 936 ; Wakefield v. Housel (0. 

O. A.) 288 F. 712, 715 ; United States v. Schal
linger Produce Co. (D. C.) 230' Ij'. 290, 294. But 
see : Daugherty v. Nagel, 28 Idaho, 302, 154 
P. 375, 376. 

-Cri minal p'l"ocel'iure. The method pointed 
out by law for the apprehension, trial, or pros
ecution, and fixing the puni::jhment, of those 
persons who have broken or violated, or are 
supposed to have broken or violated, the laws 
prescribed for the regulation of the conduct 
of the people of the community, and who have 
thereby laid themselves liable t,o fine or im
prisonment or other punishment. 4 Amer. & 
Eng. Enc. Law, 730. 

-Criminal process. Process which issues to 
com�l a person to answer for a crime or mis
demeanor." Ward' v. Lewis; 1 Stew. (Ala.) 27 ; 
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M'owlan v. State, 197 Ind. 517, 151 N. E. 416, 
417. Also process issued to aid in the detec� 
tion or suppression of crime, such as search 
warrants-the primary purpose of the. search 
being to obtain evidence for use in a criminal 
prosecution. Sugar Valley Land Co. v.  John
son, 17 Ala. App. 409, 85 So. 871, 874. 

-Crim inal pr'Osecution. An action or proceed
ing instituted in a proper court on behalf of 
the public, for the purpose of securing the 
conviction and punishment of one accused of 
crime. Harger v. Thomas, 44 Pa. 128, 84 Am. 
Dec. 422 ; Ely v. Thompson, 3 A. K. Marsh. 
(Ky.) 70 ; Becke v. Forsee (Mo. App.) 199 S. 
W. 734, 735 ; Schneider v. Schlang, 159 App. 
Div. 385, 144 N. Y. S. 543, 544 ; Ex parte Pep
per, 185 Ala. 284, 64 So. 112, 113 ; State v. 
District Court of Fifth Judicial Dist. in and 
for Madison County, 53 Mont. 350, 165 P. 294, 
296. 

As to criminal "Conspiracy," "Contempt," 
"Information," "Jurisdiction," "Libel," "Neg
ligence," "Operation," see those titles. 

C R I M I NALI TER. Lat. Criminally. This 
term is used, in distinction or opposition to 
the word "civiliter," civiily, to distinguiSh a 
criminal liability or prosecution from a civil 
one. 

C RI M I NATE. To charge one with crime ; to 
furnish ground for a criminal prosecution ; to 
expose a person to a criminal charge. A wit
ness cannot be compelled to answer any ques
tion which has a tendency to criminate him. 
Stewart v. Johnson, 18 N. J. Law, 87 ; Ken
drick v. Comm., 78 Va. 490. 

C R I M I NO LO GY. The science which treats 
of crimes and their prevention and punish
ment. 

C HI M P. One who decoys and plunders sail
ors under cover of harboring them. Whar
ton. 

C RO, C ROO. In old Scotch law. A weregild. 
A composition, satisfaction, or assythment for 
the slaughter of a man. 

CROC IA. The cro8ier, or pastoral staff. 

C ROC I A R' I US. A cross-bearer, who went be
fore the prelate. Wharton. 

C ROCI{ARDS, C ROCARDS. A foreign coin 
of base metal, prohibited by statute 27 Edw. 
I. St. 3, from being brought into the realm. 4 
Bl. Oomm. 98 ; Crabb, Eng. Law, 176. 

CROFT. :A. little close adjoining a dwelling
house, and inclosed for pasture and tillage 
or any particular use. Jacob. A small place 
fenced off in which to keep farm-cattle. Spel
man. The word is now . entirely obsolete. 

C RO I SES. Pilgrims ; so called as wearing 
the sign of the cr088 on their upper -garments. 
Britt. c. 122. The knights of the order of St. 
John of Jerusalem, created for the defense of 
the pilgrims. Cowell ; Blount. _ 
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CROIT,EI.R. 'A;, croft�r ; on� bolding :a croft. 

CROOI(£D. Deviating from rectitude or up
rightness ; not straightforward ; dishonest ; 
wrong ; perverse. A "crook'" is a dishonest 
person ; one who is crooked in conduct ; a 
tricky or underhand schemer ; a thief or 
swindler. Villemin v. Brown, 193 App. Div. 
777, 184 N. Y. S. 570, 571 ; Pandolfo v. Bank 
of Benson (C. C. A.) 273 F. 48, 51. 

C R O P. The products of the harvest ; emble
ments. Insurance Co. v. Dehaven (Pa.) 5 A. 
65 ; Goodrich v. Stevens, 5 Lans. (N. Y.) 
230 ; Verbeck v. Peters, 170 Iowa, 610, 153 
N. 'V. 215, 216. Such products of the soil as  
are annually planted, severed, and saved by 
manual labor, as cereals, vegetables, grass 
maturing for harvest or harvested, etc., but 
not grass on lands used for pasturage. Moore 
v. Hope Natural Gas Co. , 76 W. Va. 649, 86 
S. E. 564, 567 ; Ex parte Gray, 204 Ala. 358, 
86 So. 96, 97. 

In a broader sense, any product of , the soil. 
Ellis, McKinnon & Brown v. Hopps, 30 Ga. 
App. 453, 118 S. E. 583 ; Buchanan v. Jencks, 
38 R. I. 443, 96 A. 307, 309, 2 A. L. R. 986. 
The term may therefore apply not only to 
fructus industriales, otherwise known as em
blements, but also to fructus naturales, or 
crops that are produced by the powers of 
nature alone. 17 C. J. 380, §§ 2, 3. 

CROPPE R. One who, having no interest in 
the land, works it in consideration of re
ceiving a portion of the crop for his la;bor. 
Fry v. Jones, 2 Rawle (Pa.) 11 ; Wood v. 
Garrison (Ky.) 62 s. W. 728 ; Maltbie v. 
OIds, 88 Oonn. 633, 92 A. 403, 405 ; Sayles v. 
Wilson, 31 Wyo. 55, 222 P. 1020, 1026 ; Davis 
v. State, 84 Tex. Cr. R. 282, 206 S. W. 690. 

'f A mark usp.aUy . .  in the, form, of an X, by: 
w.hi�:h voters are commonly required to ex
press their selection. There are four prinCipal 
forms of the cross : ' The St. Andrew's cross, 
which is made in the form of an X ,; the Latin 
cross, t, as used in the crucifixion ; St. An-, 
thony's cross, which is made in the form of a 
T ;  and the Greek cross, +, whiCh is' made by 
the intersection at right angles of lines at 
their center point. Hunt v. Campbell, 19 
Ariz. 254, 169 P. 596, 610. 

As an adjective, the word is applied to 
various demands and proceedings which are 
connected in subject-matter, but opposite or 
contradictory in purpose or object. 

-Cross-action. An action brought by one 
who is defendant in a suit against the party 
who is plaintiff in such suit, upon a cause of 
action growing out of the same transaction 
which is there in controversy, whether it be 
a contract or tort. 

-Cross-demand. Where a person against 
whom a demand is made by another, in his 
turn makes a demand against that other, 
these mutual demands are called "cross-de
mands." A set-Off is a familiar example. 
Musselman v. Galligher, 32 Iowa, 383. 

-Cross-eHors. Errors being assigned by the 
respondent in a writ of error, the errors as
signed on both sides are called "cross-errors." 

-Cross-lay. The winding of the outer 
strands of a rope in a reverse direction to 
the inner strands, the "lay" of a strand of 
rope being the length of rope within which 
such strand makes one complete turn. Ma
comber & Whyte Rope Co. v. Hazard Mfg. 
Co. (C. O. A.) 211 F. 976, 977. 

-Cross-sale. Where a floor broker, holding 
orders from different cusoomers to buy and 
sell on the same terms, cries out the trans
action and makes the sale and purchase to 
himself at the price shown by the last sale 
shown on the exchange, the transaction is 
called a "cross-sale or trade," and is illegal 
under rules of exchange, requiring two bro� 
ker8 to every purchase or sale. Cohen v. 
Rothschild, 169 N. Y. S. 659, 664, 182 App. 
Div. 40.8. 

As to cross "Appeal," "Bill," "Complaint," 
"Examination," "Remainder," "Rules," see 
those titles. 

CROSSED C H EC K. See Check. 

CROSS I'NG. A portion of a street over which 
pedestrians may lawfully cross from one side 
to the other. Under Laws N. J. 1915 (P. L. 
p. 285) § 1, defining crossings to be all duly 
indicated crossings, marked by pavement or 
otherwise, at intersection of streets, the most 
direct route across the street from curb to 

The difference between a tenant and a crop
per is : A tenant has an estate in the land for 
the term, and, consequently, he has a right of 
property in the crops. Until division, the 
right of property and of possession in the 
'whole is the tenant's. A cropper has no es
tate in the land ; and, although he has in 
some sense the possession of the crop, it is the 
possession of a servant only, and is, in law, 
that of the landlord, who must divide off 
to the cropper his share. Harrison v. Ricks, 
71 N. C. 7 ;  O'Brien v. Webb, (D. C.) 279 F. 
117, 120 ; Cook'Reynolds Co. v. Wilson, 67 
Mont. 147, 214 P. 1104, 1105 ; ComaI' Oil Co. v. 
Richter, 127 Okl. 153, 260 P. 60, 66 ; Pearson v. 
Lafferty, 197 Mo. App. 123, 193 S. W. 40, 41 ; 
Cry v. J. 'V. Bass Hardware (Tex. eiv. App.) 
273 s. W. 347, 350 ; Halsell v. First Nat. 
Bank, 109 Okl. 2201, 235 P. 532, 533. But a 
tenant may pay rent in products of soil. 
Souter v. Cravy, 29 Ga. App. 557, 116 S. E. 
231 ; Kester v. Amon, 81 Mont. 1, 261 P. 288, 
292 ; Harrelson v. Miller & Lux, 182 Cal. 408, 
188 P. 800, 801 ; Dudley v. Lowell, 201 Cal. 
376, 257 P. 57, 58. curb is a "crossing," where no paved cross
C ROSS. A mark made by persons who are ing is there necessary. Ferris v. McArdle, 92 
unable to write, to stand instead of a signa- N. J. Law, 580, 106 A. 460, 461. 
ture. With reference to railroads, that portion 
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of the right of way covered by intersection 
with a street or highway. International
Great Northern R. 00. v. Mallard (Tex. Oiv. 
App.) 262 S. W. 789, 791. In a broader sense, 
the term includes embankments constructed 
as necessary approaches to a railroad track, 
St. Louis, I. M. & S. Ry. Co. v. Smith, 118 
Ark. 72, 175 S. W. 415, 416, and approaches 
or embankments reasonably necessary to en
able crossings or bridges to be used, Payne 
v. Stockton, 147 Ark. 598, 229 S. W. 44, 47. 

CROWD. "Orowd" is indefinite, since differ
ence in time and place may shape its mean
ing, but there is always implied in the word 
numbers with reference to the hour and loca
tion. People, on Complaint of Liroff, v. Phil
lips, 245 N. Y. 40.1, 157 N. E. 50.8, 509. 

CROWN. The sovereign power in a mon
archy, especially in relation to the punish
ment of crimes. "Felony is an 'offense of the 
crown." Finch, Law, b. 1, c. 16. 

An ornamental badge of regal power worn 
on the head by sovereign princes. The word 
is frequently used when speaking of the 
sovereign himself, or the rights, duties, and 
prerogatives belonging to him. Also a silver 
coin of the value of five :Shillings. Whar
ton. 

The facings and backings made to be sold 
to dentists to be set by them with appropriate 
fastenings in the jaws of their patients, when 
so in place are commonly called "crowns" 
or "artificial crowns." S. S. 'Vhite Dental 
Mfg. 00. v. Dental CQ. of America (D. O.) 
263 F. 719, 720.. 

CROWN CASES. In English law. Oriminal 
prosecutions on behalf of the crown, as repre
senting the public ; causes in the criminal 
courts. 

CROWN CASES RESERVED. In English 
law. Questions of law arising in criminal 
trials at the assizes, (otherwise than by way 
of demurrer,) and not decided there, but 
reserved for the consideration of the court 
of criminal appeal. 

C ROWN COU RT. In English law. The 
court in which the crown cases, or criminal 
business, of the assizes is transacted. 

CROWN DEBTS. In English law. Debts 
due to the crown, which are put, by various 
statutes, upon a different footing from those 
due to a subject. 

C ROWN LANDS. The demesne lands of the 
crown. 
'C ROWN LAW. Criminal law in England i s  
sometimes so  termed, the crown being always 
the prosecutor in criminal proceedings. 4 
Bl. Comm. 2. 

C ROWN OFFI CE. The criminal side of the 
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C ROWN O F F I CE I N  CHANCERY. One of 
the offices of the English high court of chan
cery, now transferred to the high court of 
justice. The principal official, the clerk of 
the crown, is an officer of parliament, and of 
the lord chancellor, in his nonjudicial ca-· 
pacity, rather than an officer of the courts 
of law. 

CROWN PAPER. A paper containing the 
list of criminal cases, which await the hear
ing or decision of the court, and particularly 
of the court of king's bench ; and it then 
includes all cases arising from informations 
quo warranto, criminal informations, crim
inal cases brought up from inferior courts 
by writ of certiorari, and cases from the--ses
sions. Brown. 

CROWN S I D E. The criminal department of 
the court of king's bench ; the civil depart
ment or branch being called the "plea side." 
4 Bl. Oomm. 265. 
CROWN SOLI C I TO R. In England, the solic
itor to the treasury acts, in state prosecu
tions, as solicitor for the crown in preparing 
the prosecution. In Ireland there are officers 
called "crown solicitors" attached to each 
circuit, whose duty it is to get up every case 
for the crown in criminal prosecutions. They 
are paid by salaries. There is no such sys
tem in England, where prosecutions are con
ducted by solicitors appointed by the parish,. 
or other persons bound ove,r to prosecute 
by the magistrates on each committal ; but 
in Scotland the still better plan exists of a 
crown prosecutor (called the "procurator
fiscal," and being a subordinate of the lord
advocate) in every county, who prepares 
every criminal prosecution. Wharton. 

C ROWNER. In old Scotch law. Ooroner ; 
a coroner. "Orowner's quest," a coroner's in
quest. 

C ROY. In old English law. Marsh land. 
Blount. 

CRUCE S I G NAT I .  In old English law. 
Signed or marked with a cross. Pilgrims to 
the holy land, or crusaders ; so called be
cause they wore the , sign of the cross upon 
their garments. Spelman. 

C R U D E. A flexible term depending largely 
on context. In natural state ; raw ; unre
fined ; not artificially altered ; unfinished. 
U. S. v. Richard & 00., 8 Ot. Oust. App. 3o.4, 
30.5 ; N ortmann-Duffke v. Federal Crushed 
Stone 00., 167 Minn. 333, 20.9 N. W. 17, 18 ; 
Ishimitsu 00. v. U. S., 12 Ot. Oust. App. 
477, 479 ; Togasaki & 00. v. U. S., 12 ot. 
Gust. 4PP. 463, 465. 

CRUEL AN D U N USUAL P U N I SH M ENT. 
See Punishment. 

court of king's bench. The king's attorney in CRU ELTY. The intentional and malicious 
this court is called "master ot the CrOWD. of- lnfllction' of physical stltiering upon living 
ftce." ' 4 Bt Comm. ' 808. creatures, particularly human be1ings ; " or�  



as applied to the latter, the wanton,-� mali
cious, and unnecessary infliction of pain upon 
the body, . or the feelings and emotions ; abu
sive treatment ; inhumanity ; outrage. 
Jacobs v. Jacobs, 95 Conn. 57, 110 A. 455, 
456. 

Chiefly used in the law of divorce, in such 
phrases as "cruel and abusive treatment," 
"cruel and barbarous treatment," or "cruel 
and inhuman treatment," as to the meaning 
of which, and of "crlJ.elty" in this sense, see 
May v. May, 62 Pa. 206 ; Waldron v. Wald
ron, 85 Cal. 251, 24 P. 649, 9 L. R. A. 487 ; 
Ring v. Ring, 118 Ga. 183, 44 S. E. 861, 62 
L. R. A. , 878 ; Sharp v. Sharp, 16 Ill. App. 
348 ; Myrick v. Myrick, 67 Ga. 771 ; Shell 
v. Shell, 2 Sneed (Tenn.) 716 ; Vignos v. 
Vignos, 15 Ill. 186 ; Poor v. Poor, '8 N. H. 
307, 29 Am. Dec. 664 ; Goodrich v. Good
rich, 44 Ala. 670 ; Bailey v. Bailey, 97 Mass. 
373 ; Close v. Close, 25 N. J. Eq. 526 ; Cole 
v. Cole, 23 Iowa, 433 ; Turner v. Turner, 
122 Iowa, 113, 97 N. W. 997 ; Levin v. Lev
in, 68 S. C. 123, 46 S. E. 945. 

A8 between hU8band and wife. Those acts which 
affect the life, the health, or even the comfort, 
of the party aggrieved and give a reasonable ap
prehension of bodily hurt, are called "cruelty." 
What merely wounds the feelings is seldom admit
ted to be cruelty, unless the act be accompanied 
with bodily injury, either actual or menaced. Mere 
austerity of temper, petulance of manners, rude
ness of language, a want of civil attention and 
accommodation, even occasional sallies of passion, 
will not amount to legal cruelty ; a fortiori, the 
denial of little indulgences and particular accom
modations, which the delicacy of the world is apt 
to number among its necessaries, is not cruelty. 
The negative descriptions of cruelty are perhaps 
the best, under the infinite variety of cases that 
may occur, by r;:howing what is not cruelty. Evans 
v; 'Evans, 1 Hagg. Canst. 35 ; Westmeath v. West
meath, 4 Eng. Ecc. 238, 311, 312. 

Cruelty 'includes both willfulness and malicious 
temper of mind with which an act is done, as well 
as a high degree of pain infiicted. Acts merely ac
cidental, though they infiict great pain, are not 
"cruel," in the sense of the word as used in stat
utes against cruelty. Comm. v. McClellan, 101 
Mass. 34. 

-Cruelty to animals. The infliction of physi
cal pain, suffering, or death upon an animal, 
when not necessary for purposes of training 
or discipline or (in the case of death) to pro
cure food or to release the animal from in
curable suffering, but done wantonly, for 
mere sport, for the indulgence of a cruel 
and vindictive temper, or with reckless in
difference to its pain. Com. v. Lufkin, 7 Al
len (Mass.) 581 ; State v. Avery, 44 N. H. 
392 ; Paine v. Bergh, 1 City Ct. R. (N. Y.) 
160 ; State v. Porter, 112 N. C. 887, 16 S. 
E. 915 ; State v. Bosworth, 54 Conn. 1, 4 A. 
248 ; M<;Kinne v. State, 81 Ga. 164, 9 S. E. 
1091 ; Waters v. People, 23 Colo. 33, 46 P. 
112, 33 L. R. A. 836, 58 Am. St. ReP. 215. 

-Legal cruelty. Such as will warrant the 
granting of a divorce to the injured party ; 

OB;UISB 

as distingUished from such kinds or degrees 
of cruelty as do not. under the statutes and 
decisions, amount to sufficient cause for a de

cree. Legal cruelty may be defined to be such 
conduct on the part of the husband as will 
endanger the life, limb, or health of the 
wife, or create a reasonable apprehension of 
bodily hurt ; such acts as render cohabita- ' 
tion unsafe, or are likely to be attended with . 
injury to the person or to the health of the 
wife ; Odom v. Odom, 36 Ga. 286 ; the 
willful infliction of pain, bodily or mental, 
upon the complaining party, such as reason
ably justified the apprehension of danger 
to life, limb, or health ; Skellie v. Skel� 
lie, 152 Ga. 707, 111 S. E. 22, 24, If 
acts of violence are not of frequent repeti
tion, they must endanger life, limb, or health 
to constitute "cruelty." McKane v. McKane, 
152 Md. 515, 137 A. 288, 289. To constitute 
"cruelty," within the divorce law, where there 
is no personal violence, the misconduct must 
be such as will impair the health or create 
a reasonable apprehension of bodily harm. 
Humber v. Humber, 109 Miss. 216, 68 So. 
161, 163. The term is proad enough to in
clude outrages upon the feelings inflicting 
mental pain and anguish, where the conduct 
has been studied, willful. and deliberate. 
McNabb v. McNabb (Tex. Civ. App.) 207 S. 
W. 129, 130. See, also, as to "m:treme cruel
ty" as a ground for divorce, Finnell v� Fin
nell, 113 Okl. 164, 240 P. 62, 63 ; Morrison 
v. Morrison, 38 Idaho, 45, 221 P. 156, 158 ; 
Kellogg v. Kellogg, 93 Fla. 261. 111 So. 637, 
639 ; Pearson v. Pearson, 230 N. Y. 141, 129 
N. E. 349, 350 ;  McCue v. McOue, 191 Mich. 
1, 157 N. W. 369, 371 ; Oavileer v. Cavileer, 
94 N. J. Eq. 160, 119 A. 101, 103 ; Peckham 
v. Peckham, 111 Neb. 340, 196 N. W. 628, 629 ; 
Civ. Code Calif. § 94 ; Maloof v. Maloof, 175 
Cal. 571, 166 P. 330, 331. 

C R U I SE. A voyage undertaken for a given 
purpose ; a voyage for the purpose of m�k� 
ing captures jure belli. The Brutps, 2 ,Gall. 
538, Fed. Cas. No. 2,060. 

A voyage or expedition in quest of vessels 
or fleets of the enemy which may be expe.cted 
to sail in any particular track at , a certain 
season of the year. The region in which these 
cruises are 'performed is usually termed the 
"rendezvous," or "cruising latitude." Bou
vier. 

Imports a definite place, as well as time of 
commencement and termination, unless such 
construction is repelled by the context. When 
not otherwise specially agreed, a cruise begins 
and ends in the country to which a ship be
longs, and from which she derives her com
mission. The Brutus, 2 Gflil. 526, Fed. Cas, 
No. 2,060. 

A repo'rt of a timber surveyor showing the 
character and amount of timber in a stand. 
Jones v. United States (C. C. A.) 265 F. 235, 
239. 
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CRUSH . .  To break . by means of pressure. posed to grant that also without which the 
Yagunchok v. Rutledge, 219 Mich. 82, 188 N. thing itself would be of no effect. 11 Co. 52 ; ·  
W. 412, .  413. Broom, Max. 479 ; Hob. 234 ; Vaugh. 100 ; 11 

C RY. To call out aloud ; to proclaim ; to 
publish ; to sell at auction. "To cry a tract 
of land." Carr v. Gooch, 1 Wash. (Va.) 335, 
(260.) 

A clamor raiS"ed in the pursuit of an escap
ing felon. 4 Bl. Comm. 293. See Hue and 
Cry. 

CRY DE PA I S, or C R I  D E  PA l'S. The hue 
and cry raised by the people in ancient times, 
where a fe'lony had been committed and the 
constable was absent. 

C RYER. An auctioneer. Carr v. Gooch, 1 
Wash. (Va.) 337, (262.) One who calls out 
aloud j one who publishes or proclaims. See 
Crier. 

CRYPT A. A chapel or oratory underground, 
or under a church or cathedral. Du Cange. 

eUCKI N G-STOO L. An engine of correction 
for common scolds, which in the Saxon lan
guage is said to signify the scolding-stool, 
though now it is frequently corrupted into 
duoking-stool, because the judgment was that, 
when the · woman was placed therein, she 
should be plunged in the water for her pun
ishment. It was also variously called a 
"trebucket," "tumbrel," or "castigatory." 3 

Exch. 775 ; Shep. Touch. 89 ; Co. Litt. 56 a. 

C U I  I N V I T A (L. Lat. The full phrase was, . 
Cui in vita sua ipsa contradicere non potuit, 
whom in his lifetime she could not gainsay). 
A writ of entry which lay for a widow against 
a person to whom her husband had in his 
lifetime aliened her lands. Fitzh. N. B. 193. 
It was a method of establishing the fact of 
death, being a tria'l with witnesses, ibut with
out a jury. The object of the writ was to 
a void a judgment obtained against the hus
band by confession or default. It is obsolete 
in England by force of 32 Hen. VIII. c. 28, 
§ 6. ,See 6 Co. 8, 9. As to its use in Penn
sylvania, see 3 Binn. Appx. ; Rep. Comm. on 
Penn. Civ. Code, 1835, 90. Abolished in Eng
land, 1833. Blackstone is said to have shown 
little knowledge of its history ; Thayer, Evi
dence. 

Cui j urisdictio data est, ea quoque concessa esse 
videntu r, s ine qu ibus jurisdietio expl lcari no'n 
pote'st. To whomsoever a jurisdiction is giv
en, those things also are supposed to ·be grant
ed, without which the jurisdiction cannot be 
exercised. Dig. 2, 1, 2. The grant of juris
diction implies the grant of aU powers neces
S"ary to its exercise. 1 Kent, Comm. 339. 

Cui  jus  est donandi, eidem e't vendendi at con-lnst. 219 ; 4 Bl. Comm. 169 j Brown. James cedi6ndi jus  est. He who has the right of giv-V. Camm., 12 Sergo & R. (Pa.) 220. ing has also the right of selling and granting. 
CUCKO LD. A man whose wife is unfaithful ; Dig. 50, 17, 163. 
the husband of an adulteress'. It is explained 
that the word aUudes to the habit of the fe
male cuckold, which lays her eggs in the nests 
of other birds ' to be hatched by them. To 
make a cuckold of a man is to seduce his wife. 
Hall v. Huffman, 159 Ky. 72, 1,66 S. W. 770. 

C U E I LLETTE. A term of French maritime 
law.' .See A Cueillette. 

Cui l ibet in arte sua perito est crede'ndu m .  Any 
person skilled in his peculiar art or profes
sion is to be believed, [i. e., when he speaks 
of matters connected with such art.] Co. 
Litt. 125a. Credence should be given to one 
skilled in his peculiar profession. . Broom. 
Max. 932 j 1 Bla. Com. 75 j Phill. Ev. Cowen 
& H. notes, 759 j 1 Hagg. Ecc. 727 ;  11 CI. & 
F. 85. 

C U I  ANTE D I VO RT I UM (L. Lat. The full 
phrase was, Cui ipsa ante divor·tiu1n contra- Cuil ibet l icet juri p ro se introducto ren u neiare. 

dicere non potuit, whom she before the di- Any one may waive or renounce the benefit of 
vorce could not gainsay). A writ which an- a principle or rule of law that exists only for 

ciently 'lay in favor of a woman who had his protection. 
been divorced from her husban'd, to recover Cui l ieet guod maj us, non debet quod m inus est 
lands and ' tenements which she had in fee- non licere. He who is allowed to do the great
simple, fee-tail, or for life, from him to whom er ought not to be prohLbited from doing the 
her husband had aliened them during mar- less. He who has authority to do the more 
riage, when she could not gainsay it j Fitzh. important act ought not to 'be debarred from 
N. B. 240 ; 3 Bla, Com. 183, n. ; Stearns, Real doing what is of less importance. 4 Coke, 23. 
Act. 143 j Booth, Real Act. 188. Abolished in 
1833. 

CU I BO NO. For whose good ; for whose use 
or benefit. ' .  "Cui bmw is ever of great weight 
in all agreements." Parker, C. J., 10 Mod. 
135; . Sometimes. translated, for what good, 
for. ,what useful purpose. 

Cui  pater est populus  non  habet iIIe patr'e'm. 
He to whom the people is father has not a 
father. Co. Litt. 123. 

Cuique in sua arte credendum est. Every one 
is to be believed in his own art. Dickinson 
v: Barber, 9 Mass. 227, 6 Am. Dec. 5�. 

Cidou nque aliquls quid concedlt concede·re vide- Cujus est com modum ej us debet esse incom
tur et ld,; &ine qllo , res ipsa esS8 ·non potuit. mod;u m. Whose is the , advantage, his also ·  
Whoever grants anything to another is sup- should fbe:,the , disadvantage. 



OuJus est dare, elus est dlsponere. Wing. Max. 
' 53 . . Whose it is to give, his it is to dispose ; 
. or, as Broom says, "the bestower of a gift has 
a right to regulate its disposal." Broom, Max. 
459, 461, 463, 464. 

Cujus elst divisio, alterius e'st electio'. 'Vhich
ever [of two parties] has the division, [of an 
estate,] the choice [of the shares] is . the oth
er's. Co. Litt. 16'6,b. In partition hetween co
parceners, where the division is made by the 
eldest, the rule in English law is that she shall 
choose her share last. ld. ; 2 Bl. Comm. 189 ; 
1 Steph. Comm. 323. 

Cujus  est dom in ium ejus est pericu l u m .  The 
risk lies upon the owner of the subject. Tray. 
Lat. Max. 114. 

Cujus est instituere, ejus  est abrogare'. Whose 
right it is to institute, his right it is to ab
rogate. Broom, Max. 878, note. 

Cujus  est solu m ejus e,st u sque ad crel u m .  
Whose is the soil, his it is  up to  the sky. Co. 
Litt. 4a. He who owns the soil, or surface 
of the ground, owns, or has an exclusive right 
to, everything which is upon or above it to an 
indefinite height. 9 Coke, 54 ; Shep. Touch. 
90 ; 2 Bl. Comm. 108 ; 3 Bl. Comm. 217 ; 
Broom. Max. 395. 

Cujus e'st so'l u m ,  ejus est usque' ad crelu m  et ad 
infe,ros. To whomsoever the soil belongs, he 
owns also to the sky and to the depths. The 
owner of a piece of land owns everything 
above and below it to an indefinite extent. 
Co. Litt. 4. 

Cujus juris  (i. e., jurisdictionis) est p rincipale, 
ejusdem juris erit accessori u m. 2 Inst. 493. 
An accessory matter is subject to the same 
jurisdiction as its principal. 

Cujns per errorem dati repetitio est, ejds con· 
sulto dati do'natio est. He who gives a thing 
by mistake has a right to recover it hack ; 
but, if he gives designedly, it is a gift. Dig. 
50, 17, 53. 

Cujusque rei potissima pars est princip ium.  
The chiefest part of everything is  the begin
ning. Dig. 1, 2, 1 ;  10 Coke, 49a. 

C U L  D E  SAC. (Fr. the bottom of a sack.) 
A blind .alley ; a street which is open at one 
end only. Bartlett v. Bangor, 67 Me. 467 ; 
Perrin v. Hai'lroad Co., 40 Barb. (N. Y.) 65 ; 
Talbott v. Railroad Co., 31 Grat. (Va.) 691 ; 
Hickok v. Plattsburg, 41 Ba11b. (N. Y.) 135. 

C U LAG I U M. In old records. The laying up 
a ship in a dock, in order to be repaired. 
Cowell ; Blount. 

CUL P A. Lat. A term of the d'vil law, mean
ing fault, neglect, or negligence. There are 
three degrees of culpa,-lata culpa, gross 
fault or neglect ; levis culpa, ordinary fault 
, or neglect ; levissima culpa, slight fault or 
neglect,-and the definitions of these degrees 

are precisely the same as those in ' our law. 
Story; ,Bai'lm. § 18. This term is to be dis
tinguished from dolus, wbi'Ch means fraud, 
guile, or deceit. 

Culpa caret qu i  soit sed pro,hibere non potest. 
He is clear of ,blame who knows, 'but cannot 
prevent. Dig. 50,- 17, 50. 

Culpa e'st i m miscere S9 rei ad se non pertinenti. 
2 Inst. 208; It is a fault for any one to' med
dle in a matter not pertaining to him. 

Culpa lata dolo requ iparatur. Gross negligence 
is held equivalent to intentional wrong. 

Culpa tenet [teneat] suos auctores. Miscon
duct binds [should -bind] its own authors. It 
js a never-failing axiom that every one is ac
countable only for his own delicts. Ersk. 
lnst. 4, 1, 14. 

CULPA B I L I S. Lat. In old English law. 
Guilty. C'lllp,abilis de intrusione,�ouilty of 
intrusion. Fleta, lib. 4, c. 30, § 11. Non cu1-
pabili8, (abbreviated to non cuZ.) In crimina'l 
procedure, the plea of "not guilty." See Cul
prit. 

C U L PABLE. Blamable ; censurable ; in
volving the breach of a legal duty or the 
commission of a fault. The term is not nec
essarHy equivalent to "criminal," for, . in pres
ent use, and notwithstanding its derivation, 
it implies that the act or conduct -spoken of 
is reprehensible or wrong but not that it in
volves malice or a guilty purpose. "Culpa
ble" in fact connotes fault rather than · guilt. 
Railway Co. v. Clayberg, 107 Ill. 651 ; Bank 
v. Wright, 8 Allen (Mass.) 121. 

As to culpable "Homicide," "Neglect,'" and 
"Negligence," see those titles. 

Culpre poona par esto. Prena ad' mensuram 
del icti statuenda e'st. Let the punishment be 
proportioned to the crime. ' Punishment is to 
be measured by the extent of the offense. 

. 

CU LPR IT. A person who is indieted for a 
criminal offense, but not yet convicted� It 
is not, however, a technical term of the iaw ; 
and in its vernacular usage it seems to imply 
only a light degree of censure or moral rep
robation. 

Blackstone believes it an abbrevi�tion 'Of 
the old forms of arraignment, whereby, on the 
prisoner's pleading not guilty, the clerk would 
respond, "Ctl-lpabilis, prit," i. e., he is guilty 
and the crown is ready. It was (he says) the 
viva 'i"oce replication, by the clerk, on behalf 
of the crown, to the prisoner's plea of non 
Ct6lpabilis ; prit being a technical word, an
ciently in use in the formula of joining issue. 
4 Bl. Comm. 339. 

But a more plausible explanation is that 
given by Donaldson, (cited Whart. Lex.,) as 
follows: The derk asks the prisoner, "Are 
you guHty, or not guilty ?" Prisoner "Not 
guilty." Clerk, "Qu'i1 paroit, [may it prove 
so.] How will you Ibe tried 1" Prisoner, "By 
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God and my country." These · words being Cum duo Jura concu rrunt In una persona requ u m  
hurried over, came to sound, "culprit, how est a c  s l  essent in d uobus. When two rights 
will you be tried 1" The ordinary derivation meet in one person, it is the same as if they 
is from culpa. were �n two persons. . " 

CULRACH. In old Scotch law. A species of CUM G RANO SAL I S. (With a grain of salt.) 
�ledge or cautioner, (Scottice back borgh,) With allowance for exaggeration. 
used in cases of the replevin of persons from 
one man's court to another's. Skene. 

C U LT I VATED. A field on which a crop of 
wheat is growing is a cultivated field, al
though not a stroke of labor may have been 
don.e in it since the seed was put in the 
ground, and it is a cultivated field after the · 
crop is removed. It is, strictly, a cultivated 
piece of ground. State v. Allen, 35 N. O. 36 ; 
Oombs v. Rockingham County enm'rs, 170 N. 
C. 87, 86 S. E. 963, 964 ; Angus Oattle 00'. v. 
McLeod, 98 " Neb. 108, 152 N. 'V. 322, 323 ; 
Horsely v. State, 16 Ga. App. 136, 84 S. E. 
�OO, 601. 

Cum in corpore dissentitur, apparet n ullam esse 
acceptionem. When there is a disagreement 
in the substance, it appears that there is no 
acceptance. Gardner v. Lane, 12 Allen (Mass.) 
44. 

C u m  in testamento ambigue aut etiam perperam 
scriptu m  est benigne interpre,tari et se,c:undum 
id quod  credibile est co-g itatum credendum est. 
Dig. 34, 5, 24. Where an ambiguous, or even 
an erroneous, expression occurs in a will, it 
should be construed liberally, and in accord
ance with the testator's probable meaning. 
Broom, Max. 568. 

C U LT ivAT O R. A cropper, Which see. Pear- Cum le,gitimre n u ptire factre sunt, patrem liberi 

Son v. Lafferty, 197 Mo. App. 123, 193 S. W. sequ untur. Ohildren born under a legitimate 
-�O, 41. 

marriage follow the condition of the father. 

C U L  TU RA. A parcel of arable land. Blount. C U M  O N E R E. With the burden ; subject 
to an incumbrance or charge. What is taken 

CU LVERTAG E. In oid English law. A base cum. onere is taken subject to an existing bur
kind of shi.very. The confiscation or forfei- den or charge. 
ture which takes place when a lord seizes his 
tenant's estate. Blount ; Du Cange. 

C u m  aotio fuerit mere crim inalis, institui  pot
erit ab in itio crim inalitelr vel civil iter. When 
an . action is merely criminal, it can be in
stituted from the beginning either criminally 
or civiliy. Bract. 102. 

,Cum adsl,lnt testimonia reru m, qu id o p us est ver
bis ? When the proofs of facts are present, 
what need is there of words? 2 BuIst. 53. 

Cum par delict u m  e'st d uo rum, sem p er oneratur 
petitor et mel io-r habetur possessoris causa. 
Dig. 50, 17, 154. When both parties are in 
fault the plaintiff must always fail, and the 
ca use of the person in possession be pre
ferred. 

CUM PERA ET LOCULO. With satchel and 
purse. A phrase in old Scotch law. 

C U M  P E RT I N ENT I I S. 
nances. Bract. fol. 73b. 

.With the appurte-

C u m  aliqu is ren unciaverit sOClietati, solvitur so-
oietas. When any partner renounces the part- C U M  PR I V I LEG I O.  The expression of the 
riership, the partnership is dissolved. Tray. monopoly of Oxford, Cambridge, and the 
Lat. Max. 118. . royal printers to publish the Bible. 

Cum confitente sponte m itius est agendum.  4 
Inst. 66. One confessing willingly should be 
dealt with more leniently. 

CUM C O P U LA. Lat. With copulation, i. e:, 
· sexual · intercourse. Used in speaking of the 
validity of a marriage contracted "per verba 

· de futuro cum copula," that is, · with words 
· referring to the future (a future intention to 
have the marriage solemnized) and consum-
mated by sexual connection. 

Cum de luoro duorum q ureritur, melio'r est causa 
possidentis. When the question is as to the 
gain of two persons, the cause of him who is 
in possession is the better. Dig. 50, 17, 126. 

C u m · duo i nter S8 pugnantia reperiuntur in tes
tamento, u ltim u m ratum est. Where twO' 
things repugnant to' each other are found in 
� will, . the last sh�ll stapd. 00. Litt� 112b; 

�!te�. ToJlch._ 451 ;  Broom, M�x. · 588. 

Cum quod ago non valet ut ago, vale'at q uan
tum valere potest. 4 Kent, Oomm. 493. When 
that which I do is of no effect as I do it, it 
shall have as much effect as it can ; i. e., in 
some other way. 

CUM TESTAM ENTO A N N EXO. L. Lat. 
With the will annexed. A term applied to 
administration granted where a testator 
makes an incomplete will, without naming any 
executors, or where he names incapable per
sons, or where the executors named refuse 
to act. If the executor has died, an adminis
trator de bonis non C'um testamento a�nea:o (O'f 
the goods not [already] administered upon 
with the will annexed) is appointed. Often 
abbreviat.ed d. b. n. c. t. a. 2 Bl. Oomm. 50'3, 
504. 

C U M ULAT IVE. Additional ; heaping up ;  
increasing ; forming an aggregate� The word 
signifies · ·that .two things are to be added to-



gether, instead of one being a repetition or In 
substitution of the other. People v. ,Superior 
Court, 10 Wend. (N. Y;) 285 ; Regina v. East
ern ArchipelagO' Co., 18 Eng. Law & Eq. 183. 

-Cu m ulative d ividend. See Stock. 

-Cu m ulative offense. One which can be com
mitted only by a repetition of acts of the same 
kind 'but committed on ditrerent days. The of
fense of being a "common seller" of intoxicat
ing liquors is an example. Wells v. Com., 12 
Gray (Mass.) 328. 

-Cu m ulative punish ment. An increased pun
ishment inflicted for a second or third con
viction of the same Qtrense, under the stat"" 
utes relating to habitual criminals. State v. 
Hambly" 126 N. C. 1066, 35 S. E. 614. " To be 
distinguished from a "cumulative sentence," 
as to which see Sentence. 

-Cu m ulative remedy. A remedy created by 
statute in addition to one which still remains 
in force. Railway 0'0. v. Chicago, 148 111. 141, 
85 N. E. 881 ; State v. Barboglio, 63 Utah, 432, 
226 P. 904, 907 ; Phillip Levy & Co. v. Davis, 
115 Va. 814, 80 S. E. 791, 794. 

-Cu m ulative voting. A system of voting, by 
which the elector, having a number of votes 
equal to the number Qf officers to be chosen; 
is allowed to concentrate the whole number 
of his votes upon one person, or to distribute 
them as he may see fit. FOor example, if ten 
directQrs of a corporation are to' be elected, 
then, under this system, the voter may cast 
ten VQtes fQr one person, or five votes for each 
of two persons, etc. It is intended to' secure 
representation of a minority. State v. Stock
ley, 45 Ohio St. 304, 13 N. E. 219 ; Bridgers 
v. Staton. 150 N. C. 216; 63 S. E. 892 ; Ohicago 
Macaroni Mfg. CO'. v. Boggiano, 202 Ill. 312, 
67 N. E. 17 ; Attorney General v. McVichie, 
138 Mich. 387, 101 N. 'V. 552. ' 

As to cumulative "Evidence," "Legacies," 
and "Sentences," see those titles. 

CU NADES. In .spanish law. Affinity ; al
,liance ; relation by marriage. Las Partidas, 
pt. 4, tit. 6, 1, 5. 

C U N EATOR. A coiner. Du Cange. Ouneare, 
to coin. Ouneus, the die with wbich to' coin. 
Ouneata, coined. Du Oange ; Spelman. 

CU N N I L I NGUS. An act of sex perversion 
committed with the mouth and the female 
sexual organ. State v. Murry, 136 La. 253, 
66 So. 963, 965. 

CUNTEY-CU NTEY. In old, English law. A 
kind of trial, as appears from Bract. lib. 4, 
tract 3, ca. 18, and tract 4, ca. 2, where it 
seems to mean, one by the ordinary jury. 

C U R. A common abbreviation of curia. 

C U RA. Lat, Oare ; charge ; oversigtht ; 
guardianship. 

OUBA'l'OB 

I n the Civil Law 

A species of guardianship whiCh com
menced at the age of puberty (when the guard
ianship called "tutela" expired,) and contin
ued to the completion of the twenty-fifth year. 
Inst. 1, 23, pr. ; Id. 1, 25, pr. ; �allifax, CiviJ 
Law, b. 1, c. 9. 

C U RAG U LOS. One who takes care of a thing. 

CU RATE. In ecclesiastical law. Properly, 
an incumbent who has the cure of souls, but 
now generally restricted to signify the spir- " 
itual assistant of a rector or vicar in his cure. 
An o"fficiating temporary minister in the Eng
lish church, who represents the proper in
cumbent ; being regularly employed eitber to 
serve in his absence or as his assistant, as 
the case may be. 1 Bl. Comm. 393 ; 3 Steph. 
Comm. 88 ; Brande. 

Perpetual Curacy 

'1.b.e office Qf a curate in a parish where 
there is no spiritual rector or vicar, but where 
a clerk (curate) is appointed to officiate there 
by the impropriator. 2 Burn. Ecc. Law, 55. 
The church or benefice filled by a curate -u,n
der these circumstances is also so caned. 

C U RATEUR. In French law. A person 
charged with supervising the administration 
of the atrairs of an emancipated minor, 

'
of 

giving him advice, and assisting him in the
important acts of such administration. Du
verger. 

CURATIO.  In the civ11 1aw. The power or 
" duty of managing the property of him who, 

either on account of infancy or some " defect 
of mind or body, cannot manage his own af
fairs. The duty of a curator or guardian. 
Calvin. 

CURATIVE. Intended to cure (t}lat is, to 
obviate the ordinary legal etI'ects or conse
quences of) defects, errors, omissions, CTr ir
regularities. Applied particularly to statutes, 
a "curative act" being a retrospective law 
passed in order to validate legal proceedings, 
the acts of public officers, or private deeds! 
or contracts, which would otherwise be void

' 

for defects or irregularities or for want of. 
conformity to existing legal " requirements! 
Meigs v. Roberts, 162 N. Y. 371; 56 N. E. 838/ 
76 Am. St. Rep. 322. 

CU RATOR. 
I n The 'Civil Law 

A person who is appointed to take' care ot 
anything for another. A guarc;1,it,ni. One ap
pointed to take care of the estate of a 

'
minor 

above a certain age, a lunatic� ' 
a spendthrift, 

or other person not regarded by the law ils 
competent to administer it for himself. The 
title was also applied to a variety of public 
officers in Roman administrative law. 
Sproule v. Davies, 69 App. -Dlv. 502, 76 N.� Y,' 
S. 229 ; " Le Blanc v. Jackson (Tex. Clv! App.) . 
161 s. W. 60, 66. 



CURATOR 

I n Scotch Law 

The term means a guardian. 

I n Louisiana 

A person appointed to take care of the 
estate of an absentee. Civil Code La. art. 50. 

I n  Missouri 

The term "curator" has been adopted from 
the. civil law, and it is applied to the guard
ian of the estate of the ward as distinguished 
from the 'guardian of his person. Duncan v. 
Crook, 49 1\:10. 117. 

I n  General 

-Cu l'ator ad hoc. In the civil law. A guar
dian for this purpose ; a special guardian. 

-Curator ad litem .  Guardian for the suit. 
In English law, the corresponding phrase is 
"guardian ad litem." 

"':"Cu rator bonis. In the civil law. A guardian 
or trustee appointed to take care of property 
in . certain cases ; as for the benefit of credi
tors. Dig. 42, 7. In Scotch law. The term 
is applied to guardians for minors, lunatics, 
etc. . 

�Curatores viarum.  Surveyors of the high
ways. 

. ;  
CU ftATO RSH I P. The office of a curator. 
Cllratorship differs 'from tutorship, (q, v.,) in 
this ; that the latter is instituted for the pro
tection of property in the first place, and, 
secondly, . of the person ; while the former is 
intended to protect, first, the person, and sec
ondly, the property. 1 Lec. El. Dr. Civ. Rom. 
241 . .  

CURAT R I X. A woman who has been ap
pointed to the office of curator ; a female 
guardian, Cross' Curatrix v. Cross' Legatees, 
4 Grat. (Va.) 257. 
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pleadings was duly proved at the trial. State 
V. Keena, 63 Conn. 329, 28 A. 522 ; Alford v. 
Baker, 53 Ind. 279 ; Treanor v. Houghton� 
103 Cal. 53, 36 P. 1081. 

C U R E  OF S O U LS. In ecclesiastical law. 
The ecclesiastical or spiritual charge of a 
parish, including the usual and regular du
ties of a minister in charge. State v. Bray, 
35 N. C. 290. 

C U RFEW. An institution supposed to have 
been introduced into England by order of 
William the Conqueror, which consisted in the 
ringing of a bell or bells at eight o'clock at 
night, at which signal the people were re
quired to extinguish all lights in their dwell
ings, and to put out or rake up their fires, and 
retire to rest, and all companies to disperse. 
The word is probably derived from the 
French couvre feu, to cover the fire. The cur
few is spoken of in 1 Social England 373, as 
having been ordained by William I. in order 
to prevent nightly gatherings of the people of 
England. But the custom is evidently older 
than the Norman ; for we find an order of 
King Alfred that the inhabitants of Oxford 
should at the ringing of that bell cover up 
their fires and go to bed. And there is evi
dence that the same practice prevailed at this 
period in France, Normandy, Spain, and prob
ably in most of the other countries of Europe. 
Henry, Hist. of Britain, vol. 3, 567. It was 
doubtless intended as a precaution against 
fires, which were very frequent and destruc
tive when most houses were built of wood. It 
appears to have met with so much opposition 
that in 1103 we find Henry I. repealing the 
enactment of his father on the subject ; and 
Blackstone says that, though it is mentioned 
a century afterwards, it is rather spoken of as 
a time of night than as a still subsisting cus
tom. Shakespeare frequently refers to it in 
the same sense. 

Curatus  non h abet titu l u m .  A curate has no C U R I A. 
title, [to tithes.] 3 BuIst. 310. I n Old European Law 

CU RE.  The act of healing ; restoration to 
health from disease, or to soundness after in
jury. State v. Gibson, 199 Iowa, 177, 201 N. 
W. 590 ; Fort Worth & D. C. Ry. Co. v. 
Wininger (Tex. Civ. App.) 159 S. W. 881, 885. 
Within the rule that a seaman is entitled to 
maintenance and "cure" at expense of ves
sel or owner if he falls sick or is wounded in 
the service of the ship, the term means prop

er care and ordinary meditcal assistance and 
treatment in case of injury or acute disease, 
for a reasonable time, and not a positive cure 
nor ' extrao:r;dinary treatment. The Bonker 
No. 2 (C. C�· A.) 241 F. 831, 835 ; The Pochas
set (C. C. A.) 295 F. 6, 9. 

CU'Ft£ -BY VE RD I CT. The rectification or 
repd.ering· nugatory of a defect in the 'plead� 
ingS ,by the rendition of a verdict ; the court 

• will presume, after a verdict, that the particu� 
lar thing omitted or defectively stilted in: the 

A court. The palace, household, or retinue 
of a sovereign. A judicial tribunal or court 
held in the sovereign's palace. A court of jus
tice. The civil power, as distinguished from 
the ecclesiastical. A manor ; a nobleman's 
house ; the hall of a manor. A piece of ground 
attached to a house ; a yard or court-yard. 
Spelman. A lord's court held in his manor. 
The tenants who - did suit and service at the 
lord's court. A manse. Gowell. 

I n  Roman Law 

A division of the Roinan people, said to 
have been made by Romulus. They were di
vided into three tribes, and each tribe into 
ten curice, making thirty curice in all. Spel- . 
man: 

The pl:;tce or building in which .each curia 
assembled to offer sacred rites . 

The place of meeting of . the R()ilUln senate' } 
the senate house. 

. 
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" The senate house of' a province ; the place volved. It is commonly 'abbreviated to ' ater . 

'where the decuriones assembled. "Cod. 10, 31, ' adv. vUlU; .or c. a. 'V. 
2. See Decurio� 

I n  General 

, -Cu ria adm iralitatis. The court of admiralty. 

-Curia baron is, or baronum.  In old English 
law. A court-baron. Fleta, lib. 2, c. 53. 

-Cu ria Christianitatis. The ecclesiastical 
court. 

Curia cancellarire officina justitire. 2 Inst. 552. 
The court of chancery is the workshop of jus
tice. 

C U R IA CLAU D E N DA. The name of a writ 
to compel another to make a fence or wall, 
which he was bound to make, between bis 
land and the plaintiff's. Reg. Orig. 155. Now 
obsolete. 

-Cu ria comitatus. The county court (q. v.). Curia parliamenti suis propriis legibus subsistit. 
4 Inst. 50. The court of parliament is 'gov

-Cu ria cursus aqua!. A court held by the lord erned by its own laws. 
of the manor of Gravesend for the better man-

C U R I ALITY. In Scotch law. Curtesy. Also 
the privileges, prerogatives, or, perhaps, reti
nue, of a c'Ourt. 

agement of barges and boats plying on the 
. river Thames between Gravesend and Wind

sor, and also at Gravesend bridge, ' etc. 2 
Geo. II. c. 26. 

C u riosa et captiosa i nterpretatio in lege rep ro
-Curia domin i. In old English law. The batur. A curious [overnice or subtle] and 
lord's court, house, or hall, where all the ten- captious interpretation is reprobated in law. 
ants met at the time of keeping court. Cow- 1 Balst. 6. 
ell. 

CURNOCI<. In old English law. A measure 
�Cu ria legitim e  affirmata. A phrase used in containing four bushels or half a quarter of 
�lc. Scotch records to show that the court was corn. Cowell ; Blount. 
opened in due and lawful manner. 

-Cu ria magna. In old English law. The 
great court ; one of the ancient names of par
liament. 

-Curia majoris. In old English law. The 
mayor's court. Galth. 144'. 

-Curia mi litum .  A court so called, anciently 
, held ' at Carisbrook Castle, in the Isle of 
Wight.. Cowell. 

-Cu ria palatii. The palace court. It was 
abolished by 12 & 13 Vict. c. 101. 

-Curia pedis pu lverizati .  In old English law. 
The court of piedpo'llitre or piepouiters. 3 Bl. 
Comm. 32. See Court of Piepoudre. 

-Curia penticiaru m. A court held by the 
sheriff of Chester, in a place there called the 
"Pendice" or "Pent ice ;" probably it was so 
called from being originally held under a 
pent-house, or open shed c'Overed with boards. 
Blount. 

-Curia persona!. In old records. A parson
age-house, or manse. Cowell. 

-Curia regis. The king's court. A term ap
plied to, the au la regis, the bancus, or cOmmtl
nis . bancus, and the iter or eyre, as being 
courts of the king, but especially to the aula 
regis, (which title see.) 

CURRENCY. Coined money and sl,lch bank
notes or other paper money as are authorized 
by law and do in fact circulate from hand 
to haud as the medium of excl::).ange. Gris
wold v. Hepburn, 2 Duv. (Ky.) p3 ; Leonard 
v. State, 115 Ala. 80, 22 So. 564 ; In�ural}.ce 
Co. v. Keiron, 27 Ill. 505 ; Insurance , CQ. :v. 
Kupfer, 28 Ill. 332, 81 Am. Dec. �84 ; Laekey 
v. Miller, 61 N. C. 26 ; People v. Greenberg, 
222 Ill. App. 243, 245 ; Less , v,. 1\1port,,,' 217 
Ill. A,pp. 14, 17. Certificates of (leposit are 
"Currency." State ex reI. Cole , v. Trimble, 
307 Mo. 57, 269 S. W. 959, 961 ; Millikan y. Se
curity Trust Co., 187 Ind. 307, 118 N. , E. 568, 
570. 

C U RRENT. Running ; now in transit; what
ever is at present in course of passage ; as 
"the current month." When applied to mon
ey, it means "lawful ;" current money is equiv
alent to lawful money. Wharton v. Morris, 1 
Dall. 124, 1 L. Ed. 65 ; Miller v. White . (',rex. 
Civ. App.) 264 S. W. 176, 178 ; Richardson ,v. 
Board of ]Jducation of City , of 'Ashland, 208 
Ky. 464, 271 S. 'W. 549, 550 ; Empire Petro
leum Co. v. Southern Pipe Line Co., 174 Ark. 
33, 294 S. W. 5, 6. See Current N(oney. 

A continuous movement in the same direc
tion, as a fluid or stream. Buckeye Incuba
tor Co. v. Blum (D. C.) 17 F.(2.d) 456, 458. 

CU RRENT ACCOUNT. An open, running, or 
unsettled account between two parties. Tuck
er v. Quimby, 37 Iowa, 19 ; Franklin v.' Camp, 

C U R I A  ADV I SAR I  V U LT. L. Lat. The 1 N. J. Law, 196 ; Wilson v. Calvert, 18 A.la. 
court will advise ; the court will consider. A 274. 

• 
phrase frequently found in the reports, sig- , 
nifying the resolution of the court to suspend C U R R ENT CATALO G U ES • .  ,:tin,�er cQ�tract 
judgment in a cause, after the argument, un- to sell automobiles as shown Tn current c�lta
til they have deliberated upon the question, as ., '  logues, "current catalogues" means such cata-

1 where there is a new or difficult point in- : logues as should from · time to time pe issued, 



OUItRENT EXPENSES 

and not merely the catalogues in existence on 
- execution of the contract. Imperial Motorcar 
Co. v. Skinner, 16 Ala. App. 443, 78 So. 641, 
642 . . 

CU R R E NT EXPENSES. Ordinary, regular, 
�nd continuing expenditures for the main
tenance of property, the carrying on of an 
office, municipal government, etc. Sheldon v. 
Purdy, 17 Wash. 135, 49 P. 228 ; State v. 
Board of Education, 68 N. J. Law, 496, 53 A. 
236 ; Babcock v. Goodrich, 47 Cal. 510 ; St. 
Louis-San Francisco Ry. Co. v. ForbesS', 111 
Ok!. 48, 237 P. 596, 597. 

CURRENT F U N DS. This phrase means gold 
or silver, or something equivalent thereto, and 
convertible at pleasure into coined money. 
Bull v. Bank, 1�3 U. S. 105, 8 S. Ct. 62, 31 L. 
Ed. 97 ; Lacy v. Holbrook, 4 Ala. 90 ; Haddock 
v. Woods, 46 Iowa, 433 ; Henderson v. Farm
ers' Save Bank of Harper, 199 Iowa, 496, 202 
N. W. 259, 261. 

C U R RENT MON EY. The currency of the 
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are rendered or the work is performed ; more 
particularly, wages for the current period, 
hence not including such as are past-due. Syd
nor v. Galveston (Tex. App.) 15 S. ':Y. 202 ; 
Bank v. Graham (Tex. App.) 22 s. W. 1101 ; 
Bell v. Live Stock Co. (Tex.) 11 S. W. 346, 3 
L. R. A. 642. 

C U R R ENT YEAR. The year now -running. 
Doe v. Dobell, 1 Ado!; & El. 806 ; Clark V. Lan
caster County, 69 Neb. 717, 9'6 N. W. 593. 61'
dinarily, a calendar year in which the event 
under discussion took place ; Buffalo County 
v. Bo\vker, 197 N. W. 620, 622, 1l.1 Neb. 762 ; 
Empire Petroleum Co. v. Southern Pipe Line 
Co., 174 Ark. 33, 294 S. W. 5, 6 ;  unless the 
context shows a different intention ; Miller 
v. White (Tex. Civ. APD .. ) 264 s. W. 176, 178 ; 
People v. Central Illinois Public Service Co., 
324 Ill. 85, 154 N. E. 438, 439. 

C U R R I C ULUM. The year ; of the course of 
a year ; the set of studies for a particular 
period, appointed by a university. 

country ; whatever is intended to and does C U R R I T  QUAT U O R  P E D I BUS. L. Lat. It 
. actually circulate as currency ; every species 
of coin or currency. Miller v. McKinney, 5 
Lea (Tenn.) 96. In this phrase the adjective 
"current" is not synonymous with "converti
ble." It is employed to describe money which 
passes from hand to hand, from person to per
son, and ·circulates through the community, 
and is generally received. Money is current 
which is received as money in the common 
business transactions, and i.s the common med
ium in barter and trade. Stalworth v. Blum, 
41 Ala. 321 ; Ferrell v. State, 68 Tex. Cr. R. 
487, 152 S. W. 901, 905 ; Wharton v. Morris, 1 
Dall. (U. S.) 125, 1 L. Ed. 65 ; Pierson v. Wal
lace, 7 Ark. 282 ; Fry v. Dudley, 20 La. Ann. 
368 ; Kupfer v. Marc, 28 Ill. 388 ; Con
well v. Pumphrey, 9 Ind. 135, 68 Am. Dec. 
611 ; l\icChord v. Ford, 3 T . . B. Monr. (Ky.) 
166 ; Warren v. Brown, 64 N. C. 381. 

· C U R RENT P R I C E. This term means the 
same as "market value," "market price," "go
irig price," the price that runs or flows with 
the marli:et. Hoff v. Lodi Canning Co., 51 Cal. 
App. 299, 196 P. 779, 780 ; Ford V. Norton, 
·32 N. M. 518, 260 P. 411, 414, 55 A. L. R. 261 ;  
Cases of Champagne, 23 Fed. Cas. 1168. 

. C UR RENT RATE O F  WAGES. Minimum, 
maximum, and intermediate amounts, inde
terminately varying from time to time and de
pendent on the class and kind of work done, 
the efficiency of the workman, etc. Connally 
v. General Const. Co., 269 U. S. 385, 46 S. Ct. 
126, 128, 70 L. Ed. 322. 

. 

· CURRENT VALUE. The current value of im-
· ported .commodities is their common market 
price at the place of exportation, without ref
erence to the price actually paid by the im
porter. . Tappan- v. U� S., 23 - Fed. Cas. 690. 

- CURRENT WAGE8. Such as are paid perl-
- .  odiooll� cOr'l.J'.am .t� .to- time as -the servioos 

runs upon four feet ; or, as sometimes ex
pressed, it runs upon all fours. A phrase 
used in arguments to signify the entire and ex
act application of a case quoted. "It does 
not follow that they run quatuor pedib'l£s." 
1 W. Bl. 145. 

Currit tem pus contra desides et sui j uris con
temptores. Time runs against the slothful 
and those who neglect their rights. Bract. 
fols. 10(}b, 101. 

C U RSI N G .  Malediction ; imprecation ; exe
cration ; profane words intended t() convey 
hate and to invoke harm ; swearing. John
son v. State, 15 Ala. App. 194, 72 f:10. 766. 

C U RS I T O R  BARON.  An officer of the court 
of exchequer, who is appointed by patent un
der the great seal to be one of the barons of 
the exchequer. The office was abolished by 
St. 19 & 20 Viet. c. 86. 

C U RSITO RS. Clerks in the chancery office, 
whose duties consisted in drawing up those 
writs which were of course, de cursu, whence 
their name. They were abolished by St. 5 & 
6 Wm. IV. c. 82. Spence, Eq. Jur. 238 ; 4. 
Inst. 82 . 

C U RSO. In old records. A ridge. Cursone8 
terrce, ridges of land. Cowell. 

CU RSO R. 
court. 

An inferior officer of the ,papal 

C U RSORY EXAM I NAT I O N .  An inspection 
for defects visible or ascertainable by ordi
nary examination. ColI v. Lehigh Valley R. 
Co., 130 A. 225, 226, 3 N. J. Misc. 869. 

CUrSus curim est lex curim. 3 BuIst. 53; The 
practice of the court is the law of the court. 

C URTESY. The estate to which by common 
law a xnan :is entitled, on the death of his ·wife, 
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in the lands or tenements of which · she was 
seised in possession in 

'
fee-simple or in tail 

during her coverture, provided they have had 
lawful issue born alive which might have 
been capable of inheriting the estate. It is a 
freehold estate for the term of his natural 
life. 1 Washb. Real Prqp. 127 ; 2 Bl. Comm. 
126 ; Co. Litt. 30a ; Dozier v. Toalson, 1£0 Mo. 
546, 79 S. W. 420, 103 Am. St. Rep. 586 ; Tem
pleton v. Twitty, 88 ,Tenn. 595, 14 S. W. 435 ; 
Jackson v. Johnson, 5 Cow. (N. Y.) 74, 15 Am. 
Dec. 433 ; Ryan v. Freeman, 36 Miss. 175 ; 
Whiteman v. Taber, 203 Ala. 496, 83 So. 595, 
596 ; Decker v. Decker, 205 Ky. 69, 265 S. W. 
483, 485 ; In re Charbonneau, 129 Misc. Rep. 
356, 221 N. Y. S. 449, 450. 

I nitiate and Consum mate 

Curtesy initiate is the interest which a hus
band has in his wife's estate after the birth of 
issue capable of inheriting, and before the 
death of the wife ; after her death, it becomes 
an estate "by the curtesy consummate." Wait 
v. Wait, 4 Barb. (N. Y.) 205 ; Churchill v. 
Hudson (C. C.) 34 F. 14 ; Turner v. Heinberg, 
30 Ind. App. 615, 65 N. E,. 294 ; Sadler v. 
Campbell, 150 Ark. 594, 236 S. W. 588, 592 ; 
Pattison v. Baker, 148 Tenn. 399, 255 S. W. 
710, 29 A. L. R. 1334 ; Childers v. Kennedy, 
189 Ky. 179, 224 S. W. 651 ; Bucci v. Popo
vich, 93 N. J. Eq. 121, 115 A. 95, 96 ; Day v. 
Burgess, 139 Tenn. 559, 202 S. W. 911, L R. A. 
1918E, 692. 

OUSTOM' 

The curtilage is the court-yard in the front 
or rear of a house, or at its side, or any piece 
of ground lying near, inclosed and used with, 
the house, and necessary for the convenient 
occupation of the house. People v. Gedney, 
10 Hun (N. Y.) 154. 

In Michigan the meaning of curtilage has 
been extended to include more than an in
closure near the house. People v. Taylor, 2 
Mich. 250. 

C U RT I  LES TERRIE. In old English law. 
Court lands. Cowell. See Court Lands. 

C U RT I  LLI U M .  A curtilage ; the area or 
space within the inclosure of a dwellinghouse. 
Spelman. 

C U RT I S. A garden ; a space about a house ; 
a house, or manor ; a court, or palace ; a 
court of justice ; a nobleman's residence. 
Spelman. 

C USSO RE. A term used in Hindostan for 
the discount or allowance made in the ex
change of rupees, in contradistinction to bat
ta, which is the sum deducted. Ene. Lond. 

CUSTA, C USTAG I UM, CUS.TAN T I A. Costs. 

CUSTODE AD M I TTENDO, C USTODE AMO· 
VENDO. Writs for the admitting and remov
ing of guardians. 

CUSTO DES. 
I n  Roman Law 

C U RTEYN. The name of King Edward the 
Guardians ; . observers ; inspectors. Per .. 

Confessor's sword. It is said that the point sons who acted as inspectors of elections, and. 

of it was broken, as an emblem of mercy. 
who counted the votes given. Tayl. Civil Law, 

(Mat. Par. in �en. III.) Wharton. 193. 
I n  Old English Law 

C'URTI LAGE. The inclosed space of ground 
arid buildings immediately surrounding a 
dwelling-house. 

In its most comprehensive and proper legal 
signification, it includes all that space of 
ground and buildings thereon which is usual
ly inclosed within the general fence immedi
ately surrounding a principal messuage and 
�utbuildings, and yard closely adjoining to a 
dwelling-house, but it may be large enough for 
cattle to be levant and couchant therein. 1 
Chit. Gen. Pr. 175. 

The curtilage of a dwelling-house is a space, 
necessary and convenient and habitually used 
for the family purposes, and the carrying

' 
on 

of domestic employments. It includes the 
garden, if there be one, and it need not be 
separated from other lands by fence. State 
v. Shaw, 31 Me. 523 ; Com. v. Barney, 10 
Cush. (Mass.) 480 ; Derrickson v. Edwards, 
29 N. J. Law, 474, 80 Am. Dec. 220 ; Booker v. 
Jarrett, 72 W. Va. 606, 78 S. E. 754, 755 ; Bare 
v. Commonwealth, 122 Va. 783, 94 S. E. 168, 
172 ; Turknett v. State, 36 Ok!. Cr. 401, 254 
P. 985, 986 ; Craven v. State, ·22 Ala. App. 39, 
1ll So. 767, 771 ; State v. Lee, . 120 Or. 6-13, 
253 P. 533, 534 ; Wright v. State, 12 Ga. App. 
514. 77 S. E. 657, 658. 

Keepers ; guardians ; conservators. 

I n  Gener� 

-Custodes paois, guardians of the peace. 1 
Bl. Comm. 349. 

CUSTODES LI BERTATI S  ANGLlIE AUC
TO'R I TATE PAR.L I A M ENT I .  The style in 
which writs and all judicial processes were 
made out during the great revolution, from 
the execution of King Charles I. till Oliver, 
Cromwell was declared protector. 

C USTOO I A. LEG I S. In the custody of the 
law. Stockwell v. Robinson, 9 Houst. (Del.)' 
313, 32 A. 528 ; Troll v. City of St. Louis, 257 
Mo. 626, 168 S� W. 167, 178 ; Gibbons v. Ellis, 
63 Colo. 76, 165 P. 783, 784. 

. 

CUSTOD IAM LEASE. In English la.w. .A 
grant from the crown under the exchequer 
seal, by which the custody Of lands, etc., seis'i 
ed in the king's hands, is demised or commit� 
ted to some person as custodee or lessee there
of. Wharton. 

CUSTOOY. The care and keeping of any
thing ; as when an article is said to be "in 
the custody of the court.". People v. Burr, 
41 How. Prac. (N. Y.) 296 ; Emmerson T. 
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State, 3S' Te�. Cr. R. 89, 25 S. W. 290 ; Roe 
v. Irwin, 32 Ga. 39. Also the detainer of 
a man's person by virtue of lawful process 
Qr authority ; actual imprisonment. In a 
sentence that the defendant "be in custody 
until," etc., this term imports actual impris
onment. The duty of the sheriff under such 
a sentence is not performed by allowing the 
defendant to go at large under his general 
watch and control, but so doing renders him 
liable for an escape. Smith v. Com., 59 Pa. 
320 ; Wilkes v. Slaughter, 10 N. C. 216 ; Turn
er v. Wilson, 49 Ind. 581 ; Ex parte Powers 
(D. C.) 129 F. 985. Detention ; charge ; con
trol ; possession. The term is very elastIc and 
may mean actual imprisonment or physical 
detention or mere power, legal or physical, 
of imprisoning or of taking manual posses
sion. Jones v. State, 2,6 Ga. App. 635, 107 
S. E. 166 ; J. O. Nessen Lumber Co. v. Ray 
H. Bennett Lumber Co., 223 Mich. 349, 193 
N. W. 789, 790 ; State v. Evans (Mo. Sup.) 
270 S. W. 684, 687 ; Willoughby v. State, 87 
Tex. Cr. R. 40, 219 S. W. 468, 470 ; U. S. v. 
Tod (D. C.) 291 F. 665, 666 ; Carpenter v. Lord, 
88 Or. 128, 171 P. 577, 579, L. R. A. 1918D, 
674 ; Whorton v. State, 69 Tex. Cr. 1, 152 
S. 'V. 1082, 1085 ; Little ,v. State, 100 Tex. 
Cr. R. 167, 272 S. W. 456, 457 ; Randazzo v. 
U. S. (C. C. A.) 300 F. 794, 797 ; Barney v. 
Barney, 192 Mich. 45, 158 N. W. 101 ; State v. 
Freauff, 117 Or. 214, 243 P� 87, 88 ; Ex parte 
Marcil (D. C.) 207 F. 809, 812. 

CUSTODY OF TH E " LAW. Property is in the 
custody .of the law when it has been lawfully 
tal\:en by authority of legal process, and re
mains in the possession of a public officer (as, 
a sheriff) or an officer of a court (as, a receiv
er) empowered by law to hold it. Gilman v. 
Williams, 7 Wis. 334, 76 Am. Dec. 219 ; Weav
er v. Duncan (Tenn. Ch. App.) 56 S. W. 41 ; 
<iJarriage Co. v. Solanes (C. C.) 108 F. 532 ; 
Stockwell v. Robinson, 9 Houst. (Del.) 313, 32 
A. 528 ; In o re Receivership, 109 La. 875, 
33 80. 903. 

C U8T OM . A usage or practice of the peo
ple, Which; by common adoption and acqui
escence, and by long and unvarying habit, 
has become compulsory, and has acqui'roo 
the force of a law with respect to the place 
or SUbject-matter to which it relates. Adams 
v. Insurance Co., 95 Pa. 355, 40 Am. Rep. 
662 ; Lindsay v. Cusimano (G. G.) 12 F. 50! ; 
Strother v. Lucas, 12 Pet. 445, 9 J.J. Ed. 1137 ; 
Minis v. Nelson (C. C.) 43 F. 779 ; Panaud v. 
Jones, 1 Cal. 498 ; Rosenberg Bros. & Co. v. 
U. S. Shipping Board Emergency Fleet Cor
poration (D. C.) 7 F.(2d) 893, 896 ; Gerseta 
Corporation v. Silk Ass'n of America, 220 App. 
Div. 293, 222 N. Y. S� 11, , 13 ;  Salisbury v. 
New York Cent. R. Co., 220 App. Div. 491, 
222 N. Y. S. 38, 41 ; King v. Shelton (Tex. 
Oiv; AppS 252 S. W. 194, 195 ; :Pendleton 'Bros. 
v. N ()rthern -ooa,1 Co. (D.' C.) 22)f.(2d) 317, 319 ; 
(j'onahan 'Y� Fisher, 233 Mass. '-234, 124 N. E. 
13, ·I�;; Lawren��:" v. ' portland ::RY., 'Eight '& 
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Power Co., 91 Or. 559, 179 P. 485, 486 ; Eames 
v. H. B. Clafiin Co. (C. C. A.) 239 F. 631, 634 ; 
Etna Forge & Bolt Co. v. Youngstown Sheet 
& Tube Co. (C. C. A.) 282 F. 786, 789 ; U. S. 
Shipping Board Emergency Fleet Corpora
tion v. Levensaler, 53 App. D. C. 322, 290 F: 
297, 300. 

Ordinary or usual way of doing a thing ; 
habit ; practiC"e. Adelman v. Altman, 209 Mo. 
App. 583, 240 S. W. 272, 276 ; Kent v. Town of 
Patterson, 80 Misc. Rep. 560, 141 N. Y. S. 
932, 933 ; Maeder Steel Products Co. v. Zanel-
10, 100 Or. 562, 220 P. 155, 161 ; Carter v. Sioux 
City Service Co., 160 Iowa 78, 141 N. W. 26, 29. 

A law not written, established by long usage, 
and the consent of our ancestors. Termes de la 
Ley ; Cowell ; Bract. fol. 2. If it be universal, it 
is common law ; if particulair to this or that place, 
it is then properly custom. 3 Salk. 112. 

Customs result from a long series of actions 
constantly repeated, which have, by such repeti
tion, and by uninterrupted acquiescence, acquired 
the force of a tacit and common consent. Civil 
Code La. art. 3. 

It differs from prescription, which is personal 
and is annexed to the person of the owner of a 
particular estate ; while the other is local, and 
relates to a particular district. An instance of the 
latter occurs where the question is upon, the manner 
of conducting a particular branch of trade at a cer
tain place ; of the former, where a certain person 
and his ancestors, or those whose estates he has, 
have been entitled to a certain advantage or privi
lege, as to have common of pasture in a certain 
close, or the like. The distinction has been thus 
expressed : "While prescription is the making of 
a right, custom is the making of a law." Lawson, 
Usages & Cust. 15, note 2. 

Classification 

Customs are general, local or particular. 
General customs are such as prevail through
out a country and become the law of that 
country, and their existence is to be determin
ed by the court. Bodfish v. Fox, 23 Me. 95 ; 
39 Am. Dec. 611. Or as applied to usages of 
trade and business, a general custom is one 
that is followed in all cases by all persons 
in the same business in the same territory, 
and which has been so long established that 
persons sought to be charged thereby, and all 
others living in the vicinity, may be pre
sumed to have known of it and to have acted 
upon it as they had occasion. Sturges v. 
Buckley, 32 Conn. 267 ; Railroad Co. v. Har
rington, 192 Ill. 9, 61 N. E. 622 ; Bonham v. 
Railroad Co., 13 S. C. 267. Local customs arE;' 
such as prevail only in some particular dis
trict or locality, or in some city, county, or 
town. Bodfish v. Fox, 23 Me. 95, 39 Am. Dec. 
611 ; Clough v. Wing, 2 Ariz. 371, 17 P. 457. 
Particular customs are nearly the same, being 
such as affect only the inhabitants of some 
particular district. 1 Bl. Comm. 74. 

I n  General 

-Customs o'f London. Certain particular cus
toms, peculiar to that city, with regard ' to 
trade, a:pprentiees, widows, orphans and a var
iety of ,other matters ; contrary to the general: 
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law of the land, but COhfirmed by act of par-
liament. 1 BI. Comm; 75. 

-

-Custom of merchants. A system of CJlstoms 
or rules relative to bills of exchange, part
nership, and other mercantile matters, and 
which, under the name of the "lew merca

toria," or "law merchant," has been ingraft
ed into and made a part of, the common law. 
1 Bl. Comm. 75 ; 1 Steph. Comm. 54 ;  2 Bur
rows, 1226, 1228. 

-Custom of York. A custom of intestacy in 
the province of York similar to that of Lon
don. Abolished by 19 & 20 Vict. c. 94. 

�Customs and servioes annexed to the tenure 
of lands are those which the tenants thereof 
owe unto their lords, and which, if withheld, 
the lord might anciently have resorted to "a 
writ of crustoms amI services" to compel them. 
Cowell. But at - the present day he would 
merely proceed to eject the tenant as upon 
a forfeiture, or claim damages for the sub
traction. Brown. 

-Special custom .  A particular or local cus
tom ; one which, in respect to· the sphere of 
its observance, does not extend throughout 
the entire state or country, but is confined 
to some particular district or locality. 1 
Bl. Comm. 67 ; Bodfish v. Fox, 23 Me. 95, 39 
Am. Dec. 611. 

CUSTOM D UTI ES. Taxes on the importa
tion and exportation of commodities ; the 
tariff or tax assessed upon merchandise, 
imported from, or exported to a foreign coun
try. United States v. Sischo (D. C.) 262 F. 
1001, 1005. 

CUSTOM-H OUSE. In administrative law. 
The house or office where commodities are 
entered for importation or exportation ; 
where the duties, bounties, or drawbacks 
payable or receiva'ble upon such importation 
or exportation are paid or received ; and 
where ships are cleared out, etc. 

CUSTOM-H O USE BRO KER. One whose oc
cupation it is, as an agent, to arrange en
tries and other 'Custom-house papers, or 
transact business, at any port of entry, relat
ing to the importation or exportation of goods, 
wares, or merchandise. 14 St. at Large, 117 
(see 26 USCA § 216 note). A person author
ized by the commissioners of customs to act 
for parties, at their option, in the entry or 
dearance of ships and the transaction of gen
eral business. 'Vharton. 

Custom is the best i nterpreter of th'e law. 4 
Inst. 75 ; 2 Eden, 74 ; McKeen v. Delancy, 5 

OUSTOMS OOtJ':&T 

80 Mise. Rep. 560; 141 N. Y. S: 932, 933 ; Mar
tin v. Fletcher, 77 Or. 408, 149 P. 895, 897 ; 
Montgomery v. OiDonnell, 178 Iowa 588, 159 
N. W. [025, 1026 ; Commonwealth v. Weber, 
67 · Pa. Super. Ct. 497, 505 ; 'Woods v. Postal 
Telegraph-Cable Co., 205 Ala. 236, 87 So. 681, 
686, 27 A. L. R. 834. 

CUSTOMARY C O U RT-BARO Ni. See Court
Baron. 

CUSTOMARY D I SPATCH. In charter party. 
Due diligence according to lawful, reason
able and well-known custom of port or po.rts 
involved. Context and conditions existing or 
contemplated will, of course, affect the mean
ing of the phrase. Hinckley v. Wilson Lum
ber Co. (D. O.) 205 F. 974, 979 ; 'Wasson v. 
Stetson, Cutler & Co. (D. C.) 214 F. 329, 333 ; 
Taisho Kaiun Kabushiki Kaisha v. Gano 
Moore Co. (D. C.) 14 F.(2d) 985, 986. 

CUSTOMARY ESTATES. Estates which owe 
their origin and existence to the custom of the 
manor in which they are held. 2. Bl. Comill. 
149. 

CUSTOMARY FBE.EH OLD. In English law. 
A variety of copyhold estate, the evidences Of 
the title to which are to be found upon the 
court rolls ; the entries declaring the holding 
to be according to the custom of the manor, 
but it is not sard to be at the will of the lord. 
The incidents are similar to those of c6mmo� 
or pure copyhold .

. 1 Steph. Comm. 212, 21a, 
and note. 

' . , 

) 
C USTOM;ARY I NTERPRETAT I ON. See In
terpreta tion. 

CUSTOMARY SER,VI CES. Such as are due 
by ancient custom or pres:cription only. 

-

CUSTOMARY TENANTS. Tenants holding 
by custom of the manor. 

Custome serra p,rise striote. Custom sha:U ibe 
taken [is to be construed] strictly. Jenk. 
Cent. 83. 

CUSTO MS. This term is usually applied to 
those taxes which are payable upon goods and 
merchandise imported or exported. Story, 
Const. § 949 ; Pollock v. Trust Co., 158 U. S. 
601, 15 Sup. Ct. 912, 39 L. Ed. 1108 ; Marriott 
v. Brune, 9" How. 632, 13 L. Ed. 282. 

The duties, toll, tribute, or tariff payable 
upon merchandise exported or imported. 
These are called "customs" from having been 
paid from time immemorial. Expres:sed in 
law Latin by custuma, ' as distinguished from 
oonsuetudines, which are usages merely. 1 
TIL Comm. 314. 

Oranch, 32, 3 L. Ed. 25 ; McFerran v. Pow- CU'STOMS CONSO L I DAT I O N  ACT. The 
ers, 1 Sergo & R. (Pa.) 106. statute 16 & 17 Viet. c. 107, which has been 

freCJ.uently am�nded. ,See 2 Steph. Comm. 5,63. 
CUSTOMARY. According to custom or 
usage ; founded on, or growing out of, or C USTO MS CO U RT. By virtue of Act May 
dependent on, a ·custom, (q. v.) ; ordinary ; 28, 1926, c. 411, § 1, 44 Stat. 669. (19 USCA § 
usual ; common. Kent v. Town of Patterson, 405a) , the "United States Customs Court" be-



CUSTOS 

came the title of what had theretofore been 
known as the "Board of General Appraisers." 
Ex parte Bakelite Corporation (1929) 49 So Ct. 
411, 279 U. S. 438, 73 L. Ed. 789. Its decisions 
are appealable to the "Court of Customs and 
Patent Appeals" (q. 'V.) in all cases as to 
the construction of the law and facts re
specting the classification of merchandise and 
the rate of duty imposed thereon, and the fees 
and charges connected therewith, and all ap
pealable questions as to the court's jurisdic
tion, and as to the laws and regulations gov
erning the collection of the customs revenues. 
.1udicial Code, § 195, as amended (2-8 .USCA 
§ 3008). 
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see or abbey was given by the king, as su

preme lord. , His office was, as steward of the 
goods 'and profits, to give an account to the 
escheator, who did the like to the exchequer. 

C USTOS TERRIE. In old English law. 
Guardian, warden, or keeper of the land. 

CUSTUMA ANTI  QUA 'SI V E  MAGNA. (Lat. 
Ancient or great duties.) 'l'he duties on wool, 
.sheep-skin, or wool-pelts and leather exported 
were so called, and were paya'ble hy every 
merchant, stranger as well as native, with the 
exception that merchant strangers paid one
half as much again as natives. 1 Bl. Comm. 
314. 

CUSTOS. Lat. A custOdian, guard, keeper, 
CUSTUMA PARVA ET N OVA. or warden ; a magistrate. (Small and 
new customs.) Imposts of 3d. in the pound, 
due formerly in England from merchant 
strangers only, for all commodities, as well 
imported as exported. This was usually call
ed the "aliens duty," and was first granted 
in 31 Edw. 1. 1 Bl. Comm. 314 ; 4 Inst. 29. 

CUSTOS B REVI UM.  The keeper of the 
writs. A principal clerk belonging to the 
courts of queen's bench and common pleas, 
whose office it was to keep the writs return
able into those courts. The office was abolish
ed by 1 Wm. IV. c. 5. CUT. A wound made with a sharp instru-
C USTOS F E RARUM. A gamekeeper. ment. State v. Patza, 3 La. Ann. 512 ; State 
Townsh. PI. 265. v. Cody, 18 Or. 506, 23 Pac. 891 ; State v. 

C USTOS H O R R E I  REG I I . Protector of the 
Mairs, l N. J. Law, 453. 

royal granary. 2 Bl. Comm. 394. I n  Mining 

C USTOS MAR I S. In old English law. War- A surface opening in the ground intersect
den of the sea. The title of a high navai of- ing a vein. McLaughlin v. Bardsen, 50 Mont. 
ficer among the Saxons and after the Con- 177, 145 P. 954, 9,55. 
quest, corresponding with admiral. 

. 

C USTOS M O R U M. The guardian of morals. 
The court of queen's bench has been so styled. 
4 Steph. Comm. 377. 

' CUSTOS PLAC ITORUM CO RO NIE. In old 
English 'law. Keeper of the pleas of the 

. crown. Bract. fol. 14b. Cowell supposes this 
office to have been the same with the custos 
rot'ulorum. But it seems rather to have been 

' another name for "coroner." Crahb, Eng. 
Law, 15() ; Bract. fol. 136'b. 

C USTOS ROT U LO R UM. Keeper of the 
tolls. An officer in England who has the cus
tody of the rolls or records of the sessiQns of 
the peace, and also of the commission of the 
peace itself. He is always a justice of the 
quorum in the county where appointed and 
is the principal civil officer in the county. 1 

' BI. Comm . .349 ; 4 Bl. Comm. 272. 

C USTOS S P I R I TUALI UM.  In English ec
lesiastical law. Keeper of the spiritualities. 
He who. exercises the spiritual jurisdiction 
of a diocese during the vacancy of the see. 
Cowell. 

Custos statu m hreredis in custodia existentis 
mvl :orem, non deteriorem, facere p'otest. 7 
Coke, 7. A guardian can make the estate ot 
·an existing ' heir under his guardianship bet
ter, not worse. 

CUT-OVER LAN D. Land which has been 
logged ; from which desired timber has heen 
removed. Carlisle-Pennell Lumber Co. v. Joe 
Creek Shingle Co., 131 Wash. 501, 230 P. 425 ; 
Tennessee Mining & Mfg. Co. v. New River 
Lumber Co. (C. C. A.) 5 F.(2d) 559, '560. 

CUT S H E LL. One in which tIle part con
taining the shot is nearly severed from the 
part containing powder, so as to be projected 
in a unit, and inflict a more dangerous wound 
than if the shot were scattered. White v. 
State, 195 Ala. 681, 71 So. 452, 454. 

C UTCHERRY. In Hindu law. Corrupted 
from Kaohari. A court ; a hall ; an office ; 
the place where any public business is trans
acted. 

CUTH, CO UTH. 
Unanth, unknown. 
cuth. 

Sax. Known, knowing. 
See Couthutlaugh ; Un-

CUT H R ED.  A knowing or skillful counsellor. 

CUTLER. Either a man who makes edged 
tools or one who grinds them. American 
Stainless Steel Co. v. Ludlum Steel Co. (C. C. 
A.) 290 F. 103, 106. 

. 

CUTPU RSE. One who steals ,by the method 
of cutting purses ; a common practice when 
men wore their purses at their girdles, as 
was once the custom. Wharton. 

CUSTOS TEM PO RAL I U M. .In English ec- ,CUTTER OF T H E  TALLI ES. In old English 
lesiastical law. The person; to whom a vacan.t law. An officer in the exchequer, to whom it 
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belonged to provide wood for the talUes, and CYRCE. In Saxon law. A church. 
to cut the sum paid upon them, etc. 

-Cyricbryce. A breaking into a church. 
C UTWA.L, KATWAL. The chief officer of po- Blount. 
lice or superintendent of markets in a large 
town or city in India. -Cyricsceat. (From eyrie, church, and 8oeat, 

a tribute.) In Saxon law. A tribute t)r pay
ment due to the church. Cowell. CWT. A hundred-weight ; one hundred and 

twelve pounds. Helm v. Bryant, 11 B. Mon. 
(Ky.) 64. CYROGRAPHARI US. In old English law. 

CY. In law French. Here. (Cy-apres, here- A cyrographer ; an officer of the bancus, or 

after ; cy-devant, heretofore.) Also as, so. court of common bench. Fleta, lib. 2, c. 36. 

CYCLE. A measure of time ; a space in CYROGRAPH UM. A chirograph, (which see.) 
which the same revolutions begin again ; a 
periodical space of time. Enc. Lond. 

CYCLO N E. "A violent storm, often of vast 
extent, characterized by high winds rotating 
about a calm center of low atmospheric pres
sure. Popularly, any violent and destructive 
windstorm." Tupper v. Massachusetts Bond
ing & Insurance Co., 156 Minn. 65, 194 N. W. 
99, 100 ; , Cedergren v. Massachusetts Bonding 
& Insurance Co. (C. C. A.) 292 F. 5, 6. 

CYNE-BOT, or CYN E-G I LD. The portion 
belonging to the nation of the mulct for slay
ing the king, the other portion or were being 
due to his family. Blount. 

CYN EBOTE. A mulct anciently paid by one 
who killed another, to the kindred of th� de
ceased. Spelman. 

CYPHON ISM. That kind of punisbment used 
by the ancients, and still used by the Chinese, 
called by Staunton the "wooden collar," by 
which the neck of the malefactor is bent or 
weighed down. Enc. Lond. 

CY-PRES. As near as [possible] . The rule 
of cy-pres is a rule for ' the construction of 
instruments in equity, by which the inten
tion of the party is carried out as near as' may 
be; when it would be impossible or illegal to 
give it literal effect. Thus, where a testator 
attempts to create a perpetuity, the court 
will endeavor, instead of making the devise 

, entirely void, to explain the will in such a way 
as to carry out the testator's general Inten
tion as far as the rule against perpetuities 
will allow. So in the case of bequests to 
charitable uses ; and particularly where the 
language used is so vague or uncertain 'that 
the testator's design must be sought by con
struction. See 6 Cruise, Dig. 165 ; 1 Spence, 
Eq. Jur. 532 ; Taylor v. Keep, 2 Ill. App. 383 ; 
Beekman v. Bonsor, 23 N. Y. 308, 80 Am. 
Dec. 269 ; Doyle v. Whalen, 87 Me. 414, 32 A. 
1022, 31 L. R. A. 118 ; Philadelphia v. Girard, 
45 Pa. 28, 84 Am. Dec. 470 ; Mott v. Morris, 
249 Mo. 137, 155 S. W. 434, 436 ; Peter E. Led
dy Post No. 19 of American Legion v. Ro.o
erts, 99 N. J. Eq. 217, 129 A: 148, 150 ; People 
v. Braucher, 258 Ill. 604, 101 N. E. 944, 946, 47 
L. R. A. (N. S.) 1015 ; Trustees of Sailors' 

, Snug Harbor v. Carmody, 158 App. Div. 738, 
144 N. Y. S. 24, 30 ; Hodge v. Wellman, 191 
Iowa, 877, 179 N. W. 534, 536 ; T�ncher v. 
Arnold (C. C. A.) 147 F. 665. 

BL.LAw DHYr. (3D ED. ) --32 

CZAR. (Also written zar, tsar, tzar, etc.) 
The title of the former emperors of RusSia. ' 
derived from the old Slavonic cesar, king or 
emperor, which, although long held to be 
derived from the Roman title Caesar, is al
most certainly of Tartar origin. 8 Encyc. 
Americana, 378. The Slavonic word ultimate
ly represents the Latin Oaesar, but came, ac
cording to Miklosich, thrcugh the medium of 
a Germanic language in which the word had 
the general sense "emperor." 2 New Engllsh 
Dict. (Oxford, 1893), page 1308. 

In the beginning of the 10th century the Bulgarian 
prince Symeon assumed this title, which remained 
attached to ' the Bulgarian crown. In 1346 it was 
adopted by Stephen Duschan, king of Serbia. Among 
the Russians the Byzantine emperors were so called, 
as were also the khans of · the Mongols that ruled 
in Russia. Ivan III, grand prince of Moscow, held 
the title, and Ivan IV, the Terrible, in 1547,. caused 
himself to be crowned as czar. In 1721 the Senate 
and clergy conferred on Peter I, in the name of ,the 
'nation, the title Emperor of Russia, for which in 
Russia the Latin word imperator is used. 8 Encyc. 
Americana, 378. Peter the Great introduced the 
title imperator, ' ' 'emperor,'' and the official style 
then became "Emperor of all the Russias, Tsar of 
Poland, and Grand Duke of Finland" ; but the 
Russian popular appeUation continued to be tsar 

(the preferable modern spelling) . 2 New English 
Dict. 1308. The last tsar was Nicholas II, who 
abdicated on March 15, 1917, and was later executed. 

CZAREV ITCH. (Also spelled czarewich, 
tsaret-'itch, and, after the PoUsh, czarow'itz, 
azarowitah, etc. 2 New English Dict. 1308.) 
A son of the Russian czar and czarina. Orig
imllly a title. Webster , Dict. The word was 
used as a title during the time of Peter I and 
his son. Alexis, after whose death imperial 
princes were called grand dukes. 6 New In
ternatl. Encyc. 420. 

CZAREVNA, TSAREVNA. A daughter of the 
Russian czar. Originally a title. 'Vebster, 
Dict. As a title, however, the word has been 
superseded, since the time of Paul I (1754-
1801), ,by that of grand duchess. 6 New In
ternatl. Encyc. 420 ; 2 New English Dict. 1308. 
See Czarevitch ; Cesarevna. 

CZA R I NA. The title of former empresses of 
Russia. 

CZAR ITZA, TSARITSA. The Russian title 
for which czarina is in ordinary English use. 
2 New English Diet. 1308. 
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D 
D. The fourth letter of the English alphabet. 
It is used as an abbreviation for a number 
of words, the more important and usual of 
which are as follows: 

I. Digestum, or Digesta, that is, the Digest 
or Pandects in the Justinian collections of 
the civil law. Citations to this work are 
sometimes indicated by this abbreviation, but 
more commonly by "Dig." 

2. Dictum. A remark or observation, as 
in the phrase "obiter dictum," (q. 'V.). 

3. Demissione. "On the demise." An ac
tion of ejectment is entitled "Doe d. Stiles 
v. Roe ; "  that is, "Doe, on the demise of 
Stiles, against Roe." 

4. "Doctor." As in the abbreviated forms 
of certain academical degrees. "1\1. D.," 
"doctor of medicine ; "  "LL.D.," "doctor of 
laws ;"  "D. C. L. ," "doctor of civil law." 

15. "District." Thus, "U. S. Cir. Ct. W. 
D. Pa." stands for United States Circuit 
Court for the Western District of Pennsyl
vania. 

6. "Dialogue." Used only in citations to 
the work called "Doctor and Student." 

D. In the Roman system of notation, this 
letter stands for five hundred ; and, when a 
horizontal dash or stroke is placed above it, 
it denotes five thousand. 

D. B. E. An abbrevation for de bene esse, 
(q. 'V.). 
D .  B. N. An abbreviation for de boni8 n01l<; 
descriptive of a species of administration. 

D. C. An abbrevation standing either for 
"District Court," or "District of Columbia." 

DAC I O N. In Spanish law. The real and 
effective delivery of an object in the execution 
of a contract. 

DAGGE. A kind of gun. 1 How. State Tr. 
1124,1125. 

DAG US, or DA I S. The raised floor at the 
upper end of a hall. 

DA I LY. Every day ; every day in the week ; 
every day in the week except one. A news
paper which is published six days in each 
week is a "daily" newspaper. Richardson 
v. Tobin, 45 CaL 30 ; Tribune Pub. Co. v. 
Duluth, 45 Minn. 27,47 N. W. 309; Kingman 
v. Waugh, 139 Mo. 360, 40 S. W. 884; First 
Nat. Bank of Parsons v. Kennedy, 98 Kan. 
51, 157 P. 417; State ex reI. Item Co. v. 
Commissioner of Public Finances of City of 
New Orle'ans, 161 La. 915, 109 So. 675, 676; 
Alley v. City of Muskogee, 53 OkL 230, 156 P. 
315, 318; City of Bellingham v. Bellingham 
Pub. Co., 116 Wash. 65, 198 P. 369; State 
ex reI. Item Co. v. Commissioner of Public 
Finances of City of New Orleans, 161 La. 
915, 109 So. 675, 676; City of Richmond v. 
l\Uller, 58 Ind. App. 20, 107 N. E. 550, 552. 

DA I LY BA LANC ES, AVE RAG E DA I LY 
BALANCE. In school depository law. 
"Daily balances" means the various balances 
for the different days in the period for which 
interest is to be paid, and the "average daily 
balance" for the interest period means the 
sum of these daily balances divided by the 
number of days in the interest period. Jones 
v. Marrs, 114 Tex. 62, 263 S. W. 570, 574. 

DAKER, or D I I{ER.  Ten hides. Blount. 

D. E. R. I .  C. An abbreviation used for De DALE and SA LE. Fictitious names of plac
ea re ita censu61-e, (concerning that matter es, used in the English books, as examples. 
have so decreed,) in recording the decrees of "The manor of Dale and the manor of Sale, 
the Roman senate. TayL Civil Law, 564, 566. lying both in Vale." 

D. J.  An abbreviation for "District Judge." DALUS, D A I  LUS, DAI  L I A. A certain meas
D. P. A.n abbreviation for Domus Proce- ure of land ; such narrow slips of pasture 
n�m, the house of lords. as are left between the plowed furrows in 

arable land. Cowell. 
D. S. A.n abbreviation for "Deputy Sher- DAM. A construction of WOOd, stone, rein
iff." Jones County Land Co. v. Fox, 120 forced concrete or other materials, made 
Miss. 798, 83 So. 241, 242. across a stream for the purpose of penning 

D. S. B. An abbreviation for debitum 8ine 
brevi, or debit· sans b}·eve. 

Da tua d u m  tua sunt, post m ortem tunc tua 
non su nt. 3 Bu]st. 18. Give the things which 
are yours whilst they are yours ; after death 
they. are not yours. 

DAB I S? DABO. Lat. (Will you give? I 
will give.) , In the Roman law. One of the 

back the waters. 
This word is used in two different senses. 

It properly means the work or structure, 
raised to obstruct the flow of the water in a 
river ; but, by a well-settled usage, it is often 
applied to designate the pond of water creat
ed by this obstruction. Burnham v. Kemp
ton, 44 N. H. 89; Colwell v. Water Power 
Co., 19 N. J. Eq. 248; Mining Co. v. Han
cock, 101 Cal. 42, 31 P. 112. 

fo'rms of making a verbal stipulation. Inst. > DAMAGE. Loss, injury, or deterioration, 
3,15, 1 ;  Bract. f01 .. 15b. caused by the negligence, design, or accident 

,BL:LA W DICT. (3n En.) 
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of one person to another-,bi resPect of the 
latter's person or property. The word is'to 
be distinguished from its plural,-"damages," 
-which means a compensation in money for 
a loss or damage. 

An injury produces a right in them who 
have suffered any damage by it to demand 
reparation of such damage from the authors 
of the injury. By damage, we understand 
every loss or. diminution of what is a man's 
.)wn, occasioned by the fault of another. 1 
Ruth. Inst. 399. 

DAMAG E-C LEER. A fee assessed of the 
tenth part in the common pleas, and the 
twentieth part in the queen's bench and ex
chequer, out of all damages exceeding five 
marks recovered in those courts, in actions 
upon the case, covenant, trespass, etc., where
in the damages were uncertain ; which the 
plaintiff was obliged to pay to the prothono
tary or the officer of the court wherein he 
recovered, before he could have execution 
for the damages. This was originally a 
gratuity given to the prothonotaries and their 
clerks for drawing 'special writs and plead
ings ; but it was taken away by statute, since 
which, if any officer iIi these courts took any 
money in the name of damage-cleer, or any
thing in lieu thereof, he forfeited treble the 
value. Wharton. 

. DAMAG E FEASANT or FAI SANT. Doing 
damage. A term applied to a person's cattle 
or beasts found upon another's land, doing 
damage by treading down the grass, grain, 
.etc. 3 Bl. Comm. 7, 211 ; Tomlins. This 
phrase seems to have been introduced in the 
reign of Edward IlL, in place of the older 
.expression "en 80n damage," (in damno 8UO.) 
Crabb, Eng. Law, 292. 

DAMAGE TO PERSO N. Bodily or physical 
injury directly resulting from wrongful act, 
whether lying in trespass or trespass on the 
case, and does not include . torts directly af
fecting the person but affecting only the feel
ings and repti.tation. Young v. Aylesworth, 
35 R. I. 259, 86 A. 555, 556 ; Texas Employ
ers' Ins. Ass'n v. Jimenez (Tex. Civ. App.) 
267 S. W. 752, 758 ; Howard v. Lunaburg, 
192 Wis. 507, 213 N. W. 301, 303 ; Putnam 
v. Savage, 244 Mass. 83, 138 N. E. 808, 809. 

Rev. Code 1919, § 2327 (Comp. Laws, 1929, § 2327), 
entitling the plaintiff to bring actions for conver-' 
sion of personal property or for the recovery of 
."damages to persons or property" in the county 
where the damages were infiicted or the cause of 
action arose, is not applicable to all injuries suf
fered by a person, whether ex' contractu or ex 
delicto, but can be' invoked by the plaintiff only 
where the person has suffered a physical injury, 
and hence action for alienation of wife's affections 
'was not included. Kayser v. Nelson, 44 S. D. 533, 
,184 N. W. 361. 

DAMAGE TO TWO PERSO NS. In bond for 
payment. of damages that limited amount 
'payable for any one accident. �Where widow 
'sued to recover damages to deceased' and 'his 
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estat� and also her pecuniary loss;' there was 
�'damage to two persons" withiri the' bond. 
Ehlers v. Gold, 169 Wis. 494, 173 N. W. 325, 
327. 

. 

DAMAGED GOODS. Goods" subject to du
ties, which have received some injury either 
in the voyage home or while bonded in ware
house. 

DAMAGES. A pecuniary compensation or 
indemnity, which may be recovered in the 
courts by any person who has suffered loss, 
detriment, or injury, whether to his person, 
property, or rights, through the unlawful act 
or omission or negligence of another. Scott 
v. Donald, 165 U. S. 58, 17 S. Ct. 265, 41 
L. Ed. 632 ; Crane v. Peer, 43 N. J. Eq. 553, 
4 A. 72 ; Cincinnati v. Hafer, 49 Ohio St. 
60, 30 N. E. 197 ; Wainscott v. Loan Ass'n, 
98 Cal. 253, 33 P. 88; Carvill v. Jacks, 43 
Ark. 449 ; Collins v. Railroad Co., 9 Heisk. 
(Tenn.) 850 ; New York v. Lord, 17 Wend. 
(N. Y.) 293 ; O'Connor v. Dils, 43 W. Va. 
54, 26 S. E. 354 ; Bremhorst v. Phillips Coal 
Co., 202 Iowa, 1251, 211 N. W. 898, 901 ; 
Jablonowski v. Modern Cap Mfg. Co. (Mo. 
App.) 251 S. W. 477, 483 ; Strong v. Neider
meier, 230 Mich. 117, 202 N. W. 938, 940 ; 
Wood v. Security Mut. Life Ins. Co., 112 
Neb. 66, 198 N. W. 573, 575, 34 A. L. R. 712 ; 
Wagner v. Kelso, 195 Iowa, 959, 193 N. W . 
1, 6 ;  Rice v. Sanger Bros., 27 Ariz. 15, 229 
P. 397, 399; Scott v. Habinck, 192 Iowa, 
1213, 184 N. W. 817, 818. 

A sum of money assessed by a jury, on 
finding for the plaintiff or successful party 
in an action, as a compensation for the in
jury done him by the opposite party. 2 BL 
.Comm. 438 ; Co. Litt. 257 a ;  2 Tidd, Pro 869, 
870. 

Every person who suffers detriment from 
the unlawful act or omission of another may 
recover from the person in fault a compen
sation therefor in money, which is called 
" damages." Civ. Code Cal. § 3281; Civ. Code 
Dak. § 1940 (Comp. Laws N. D. 1913, § 7139 ; 
Compo Laws S. D. 1929, § 1959). 

In the ancient usage, the word "damages" was 
employed in two Significations. Accors.ing to Coke, 
its proper and general sense included the costs of 
suit, while its strict or relative sense was exclusive 
of costs. 10 Coke, 116, 117; Co. Litt. 257a; 9 East, 
299. The latter meaning has alone survived. 

Classific1ation 

Damages are either generaZ or speciaZ. 
General damages are such as ' the law itself 
implies or presumes to' have accrued from the 
wrong complained of, for the reason that they 
are its immediate, direct, and proximate re
sult, or such as: necessarily result from the! 
injury, or such as did in fact result frOm the 
wrong, directly and proximately, and without 
reference to the special character, condition, 
or cir'cumstinces of the plaintiff. Mood v. 
trelegraph Co:, 40 S. C. 524, 19 S. E. 67 ; Irri
gation Co. v. Canal Co., 23 Utah, 199, 63 P. 
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812; Smith v. Railway 00., 30 Minn. 169, 14 
N. W. 797; Loftus v. Bennett, 74 N. Y. S. 
290, 68 App. Div. 128; St. Louis-San Francis
co R. Co. v. Clark, 104 Oklo 24, 229 P. 779, 781 ; 
Meyerle v. Pioneer Pub. 00., 45 N. D. 568, 178 
N. W. 792, 794; Hopkins v. Veo, 98 Vt. 433, 
129 A. 157, 158; Mills v. San Diego Conserva-. 
tory of Music, 47 Cal. App. 300, 191 P. 546, 
548; StQddard v. Ploeger, 42 Idaho, 688, 247 
P. 791,793; Moore v. Fredericks, 24 Cal. App. 
536, 141 P. 10':1:9, 1050; United States Fru
mentum Co. v. Lauhoff (C. C. A..) 216 F. 610, 
617 ; Crail v. Illinois Cent. R. Co. (D. C.) 21 
F.(2d) 836, 837; Kane v. New Idea Realty 
00., 104 Conn. 508, 133 A. 686, 687; Byfield 
v. Candler, 33 Ga. App. 275, 125 S. E. 905, 906 ; 
Cato v. Williamson, 209 Ala. 477, 96 So. 321; . 
Evans v. McKay (Tex. Civ. App.) 212 S. W. 
680, 684. Special damages are those which 
are the actual, but ilOt the necessary, result 
of the injury complained of, and which in 
fact fGllow it as a natural and proximate con
sequence in the particular case, that is, by 
reason of special circumstances 0'1' conditions. 
Hence general damages are such as might ac
crue to any person similarly injured, while 
special damages are such as did in fact ac
crue to the particular individual by reason 
of the particular circumstances of the case. 
Wallace v. Ah Sam, 71 Cal. 197, 12 P. 46, 60 
Am. Rep. 534; Manufacturing Co. v. Gridley, 
28 Conll. 212; Lawrence v. Porter, 63 F. 62, 
11 0. 0. A. 27, 26 L. It A. 167; ·Roberts v. 
Graham, 6 Wall. 579, 18 L. Ed. 791; Fry v. 
McOord, 95 Tenn. 678, 33 S. W. 568; Moss 
JellicO' Coal Co. v. American Ry. E·xpress Co., 
198 Ky. 202, 248 S. W. 508, 509; Huyler's v. 
Ritz-Carlton Restaurant & Hotel Co. of At
lantic City (D. C.) 6 F.(2d) 404, 406; McMa
hon v. Kansas City Rys. Co. (Mo. App.) 233 
S. W. 64, 65 ; Aufderheide v. Fulk, 64 Ind. 
App. 149, 112 N. E. 399, 401; Dissette v. Dost, 
280 F. 455,456, 51 App. D. C. 381; Stoddard 
v. Ploeger, 42 Idaho, 688, 247 P. 791, 793; 
Harrison v. Burger, 212 Ala. 670, 103 So. 842, 
844; Berry v. Bank of Bakersfield, 177 Cal. 
206, 170 P. 415, 417; Central Georgia Power 
Go. v. Fineher, 141 Ga. 191, 80 S. E. 645, 646. 
Special damages' are those which are the nat
ural, but not the necessary, result of the in
j ury. Butte Floral Co. v. Reed, 6·5 Mont. 138, 
211 P. 325, 330; Moore v. Fredericks, 24 Cal. 
App. 536, 141 P. 1049, 1050'; Smith & Egge 
Mfg. Co. v. Webster, 87 Conn. 74, 86 A. 763, 
767; Birmingham Realty Co. v. Thomason, 
8 Ala. App. 535, 63 So. 65, 66; Kirk v. Madarei
ta, 32 Idaho, 403, 184 P. 225,226; Meyerle v. 
Pioneer Pub. Co., 45 N. D. 568, 178 N. W. 792, 
794. Special damage is tha.t which the law 
does not necessarily imply from the acts CGm
plained of. Ralph N. Blakeslee Co. v. Rigo, 94 
Conn. 481, 109 A. 173, 175 ; . McMahon v. Kan
sas City Rys. Co. (Mo. App.) 233 S. W. 64, 65; 
First Nat. Bank v. Cox, 82 Oklo 129, '198 P. 
579,580; Erick Bowman Remedy Co. v. Jen
sen Salsbery Laboratories (C. O. A.),17 F.(2d) 
2Q5, 259,02 A. LoR. 1187. 
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Direot and Consequential 

Direct damages are such as fGllGW immedi
ately upon the act done ; while consequential 
damages are the necessary and connected ef
fect of the wrongful act, flowing from some 
of its consequences or results, though to some 
extent depending on other circumstances. 
Civ. Code Ga. 1895, §. 3911 (Oiv. Code 1910, 
§ 4508); Pearson v. Spartanburg County, 51 
S. C. 480, 29 S. E. 193; Eaton v.·Railroad Co., 
51 N. H. 5014, 12 Am. Rep. 147; Washington & 
O. D. Ry. v. 'Westinghouse Electric & Mfg. 
Co.,  120 Va. 620, 91 S. E. 646, 647; City 01 
Dublin v. Ogburn, 142 Ga. 840, 83 S. E. 9-39; 
McKilJhin v. Pierce (Tex. Civ. App.) 190 S. 
W. 1149, 1151; City of Dublin v. Ogburn, 142 
Ga. 840, 83 S. E. 939; Deetz v. Cobbs & Mitch
ell Go., 120 Or. 600, 253 P. 542, 544; John 
Horstmann Co. v. United States, 48 Ct. 01. 
423,426; WaShington & O. D. Ry. v. Westing
house Electric & Mfg. 00., 120 Va. 620, 89 S. 
E. 131, 133. 

Liq uidated and Un l iquidated 

The former term is applicable when the 
amount of the damages has been ascertained 
by the judgment in the action, or when a spe
cific sum of money has been expressly stipu
lated by the .parties to a bond. or other con
tract as the amount of damages to be recov
ered by either party for a breach of the agree
ment by the other. Watts v. Sheppard, 2 Ala. 
445; Smith v. Smith, 4 Wend. (N. Y.) 470; 
Keeble v. Keeble, 85 Ala. 552, 5 So. 149; Eakin 
v. Scott, 70 Tex. 442, 7 S. W. 777. Unliqui
dated damages are such as are not yet re
duced to a certainty in respect of amount, 
nothing more being established than the plain
tiff's right to recover ; or such as cannot be 
fixed by a mere mathematical calculation 
from ascertained data in the case. Cox v. Mc
Laughlin, 76 Cal. 60, 18 P. 100, 9 Am. St. Rep. 
164; Cook Pottery Co. v. Parker, 86 W. Va. 
580, 10'4 S. E. 51, 53; United Cigarette Mach. 
Co. v. Brown, 119 Va. 813, 89 S. E. 850, 855, 
L. R. A. 1917A, 1190; Simons v. Douglas Ex'r. 
189 Ky. 644, 225 S. W. 721, 723·. The purpose 
of a penalty is to secure performance, while 
the purpose of stipulating damages is to fix 
the amount to  be paid in lieu of  performance. 
Ohristianson v. Haugland, 163 Minn. 73, 20'3 
N. W. 433', 434; Davidow v. Wadsworth Mfg. 
COo., 211 Mich. 90, 178 N. W. 776, 777, 12 A. 

'L. R. 605; Kuter v. State Bank of Holton, 
96 Kan. 485, 152 P. 662, 664. The essence 
of a penalty is a stipulation as in terrorem 
while the essence of liquidated damages is a 
genuine covenanted pre-estimate of such dam
ages. Shields v. Early, 132 Miss. 282, 95 SQ. 
839, 840. For other cases pertaining to the 
distinction between a penalty and liquidated 
damages, see Fiscal Court of Franklin County 
v. Kentucky Public Service Co., 181 Ky. 245, 
204 S. W. 77, 79; City' Nat. Bank v. Kelly, 
51 Oklo 445, 151 P. 1172,1175; Elzey v. City 
of Winterset., 172 Iowa, 643, 154 N. W .  901, 
004; In I'e Libertl,;Dol! .. Co • .  (D.Q.) 242 F • .  695, 



701; S:uhderiand BroS. Co. T.Ohi�agoo, B. & 
Q. R. 00., 104 Neb. 319, 179 N. W.546; Mil
ler v. Blockberger, 111 Ohio St. 798, 146 N. 
E. 206, 209 ; Western Macaroni Mfg. Co. v. 
Fiore, 47 Utah, 108, 151 P. 984, 985 ; Calvert 
v. Price, 82 Ind. App. 250, 145 N. E. 558 ; 
Armstrong v. Irwin, 26 Ariz. 1, 221 P. 222, 
225, 32 A. L. R. 609 ; Montague v. Robinson, 
122 Ark. 163, 182 S. W. 558, 559 ; Moumal v. 
Parkhurst, 89' Or. 248, 173 P. 669, 671. 

Nominal and Substantial 

Nominal damages are a trifling sum award
ed to a plaintiff in an action, where there is 
no substantial loss or injury to be compensat
ed, but still the law recognizes a technical 
invasion of his rights or a breach of the de
fendant's duty, or in cases where, although 
there has been a real injury, the plaintiff's 
evidence entirely fails to show its amount. 
Blake v. Atlns Supply Co., 51 Ok1. 426, 152 P. 
81, 82 ; Hutton & Bourbonnais v. Cook, 173 
N. C. 496, 92 S. E. 355, 356 ; Seeling v. Mis
souri K. & T. Ry. Co., 287 Mo. 343, 230 S. W. 
94, 10'2 ; Oalumet & Arizona Mining Co. v. 
Gardner, 21 Ariz. 206, 187 P. 563, 565 ; City 
of Rainier v. Masters, 79 Or. 534, 155 P. 1197, 
1198, L. R. A. 1916E, 1175 ; Maher v. Wilson, 
139, Cal. 514, 73 P. 418 ; Stanton v. Railroad 
Co., 59 Conn. 272, 22 A. 300, 21 Am. St. Rep. 
110' ; Springer v. Fuel, Co., 196 Pa. 156, 46 A. 
370' ; Telegraph Co. v. Lawson, 66 Kan. 660', 
72 P. 283 ; Railroad 00. v. Watson, 37 Kan. 
773, 15 P. 877. Substantial (actual or compen
satory) damages are considerable in amount, 
and intended as a real compensation for a real 
injury. 

Compensatory and Exem p lary 

Compensatory damages are such as will 
compensate the injured party for the injury 
sustained, and nothing more ; such as will 
Simply make good or replace the loss caused 
by the wrong or injury: McKnight v. Denny, 
198 Pa. 323, 47 A. 970' ; Reid v. Terwilliger, 
116 N. Y. 530', 22 N. E. 10<91 ; Monongahela 
Nav. Co. v. U. S., 148 U. S. 312, 13 S. Ct. 622, 
37 L. Ed. 463 ; Wade v. Power Co., 51 S. C. 
296, 29 S. K 233, 64 Am. St. Rep. 676 ; Gatzow 
v. Buening, 106 Wis. 1, 81 N. W. 10'0'3, 49 L. 
R. A. 475, 80' Am. St: Rep. 1 ;  Hodges v. Hall, 
172 N. C. 29, 89 S. E. 802 ; Waters v. West
ern Union Telegraph 00., 194 N. C. 188, 138 
S. E. 608, 612 ; Silver King of Arizona Mining 
Co. v. Kendall, 23 Ariz. 39, 201 P. 10'2, 10'3 ; 
Yates v. Crozer Coal � Coke Co., 76 W. Va. 
50', 84 S. E. 626, 628. Exemplary damages are 
damages on an increased scale, awarded to 
the plaintiff over and above what will barely 
compensate him for his property loss, where 
the wrong done to him was aggravated by cir
cumstances of violence, oppression, malice, 
fraud, or wanton and \vicked conduct on the 
part of the defendant, and are intended to 
solace the plaintiff' for mental anguish, lacer
at�on of his feelings, shame, degradation, or 
other aggravations of the original wrong, or 
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else to punish the defendant for his evil be
havior or to make an example of him, for 
which reason they are also called "punitive" 
or "punitory" damages or "vindictive" dam
ages, and (vulgarly) "smart-money." ]leid v. 
Terwilliger, 116 N. Y. 530, 22 N. E. 1091; 
Springer v. Fuel Co., 196 Pa: St. 156, 46 A. 
370 ; Scott v. Donald, 165 U. S. 58, 17 S. Ct. 
265, 41 L. Ed. 632 ; Gillingham v. Railroad 
Co., 35 W. Va. 588, 14 S. E. 243, ·14 L. R. 'A. 
798, 29 Am. St. Rep. 827 ; Boydan v. Habers
tumpf, 129 Mich. 137, 88 N. W. 386 ; Oliver 
v. Railroad Co., 65 S. C. 1, 43 S. E. 307: 
Murphy v. Hobbs, 7 Colo. 541, 5 P. 119, 49 Am. 
Rep. 366 ; Cotton v. Fisheries Products Co., 
181 N. C. 151, 10'6 S. E. 487, 490 ; Yates v. 
Crozer Goal & Coke Co., 76 W. Va. 50', 84 S. 
E. 626, 6,28 ; Frizell Grain & Supply Co. v. 
Atchison, T. & S. F. Ry. Co. (Mo. Sup.) 201 
S. W. 78, 79 ; Gila Water 00. v. Gila Land & 
Cattle Co., 30' Ariz. 569, 249 P. 751, 753. In 
an Iowa case, it is said that the idea of 
punishment does not enter into the definition 
of "exemplary damages" ; the term being 
employed to mean an increased award in view 
of supposed aggravation of the injury to the 
feelings of plaintiff by the wanton or reck
less act of defendant. Brause v. Brause, 190 
Iowa, 329, 177 N. W. 65, 70. 

Proximate and Remote 

Proximate damages are the immediate and 
. direct damages and natural results of the 
act complained of, and such as are usual and 
might have been expected. Remote damages 
are those attributable immediately to an in
tervening cause, though it forms a link in an 
unbroken chain of causation, so that the re
mote damage would not have occurred if its 
elements had not been set in motion by the 
original act or event. Henry v. Railroad Co., 
50' Cal. 183 ; Kuhn v. Jewett, 32 N . . J. E.q. 
649 ; Pielke v. Railroad Co., 5 Dak. 444, 41 
N. W. 669 ; Chambers v. Everding & Farrell, 
71 Or. 521, ' 143 P. 616, 619 ; General Motors 
Truck Co. v. Shepard Go., 47 R. 1. 153, 130' A. 
593, 594 ; Albion Lumber Co. v. Lowell, 20 
Cal. App. 782, 130' P. 858, 863 ; Minneapolis 
Threshing Mach. Co. v. Huncovsky, 52 N. D. 
112, 20'2 N. W. 280'; 283. The terms "remote 
damages" and "consequential damages" are 
not synonymous nor to be used interchange
ably ; all,remote damage is consequential, but 
it is by no means true that all consequential 
damage is remote. Eaton v. Railroad Go., 51 
N. H. 511, 12 Am; Rep. 147 ; Chambers v. E;v
erding & Farrell, 71 Or. 521, 143 P. 616, 620'. 

other Com pound and Descri ptive Te'rms 

-Actual da,mage,s are real, substantial and 
just damages, or the amount awarded to a 
complainant in compensation for his actual 
and real loss or injury, as opposed on the one 
hand to "nomiual" damages, and on the other 
to "exemplary" or "punitive" damages: Ross 
v. Leggett, 61 Mich. 445, 28 N. W. 695, 1 Am. 
St .. Rep. 608 ; Lord v. Wood, 120 Iowa, 30'3, �4 



'DAMAGES 

N. W. 842 ;  Western Union Tel. Co. v. Law
son, 66 Kan. 660, 72 P. 283; Field v. Munster, 
11 Tex. Civ. App. 341, 32 S. W. 417; Oliver v. 
Columbia, etc., R. Co., 65 S. O. 1, 43 S. E. 307; 
Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1003, 
49 L. R. A. 475, 80 Am. St. Rep. 1 ;  Osborn 
v. Leach, 135 N. C. 628, 47 S. E. 811, 66 L. R. 
A. 648 ; Arizona Copper Co., Limited, v. Bur
ciaga, 20 Ariz. 85, 177 P. 29, 33 ; Winans v. 
Chapman, 104 Kan. 664, 180 P. 266, 26.7. 

-Affirmative da mages. In admiralty law, af
firmative damages are damages which a re
spondent in a libel for injuries to a vessel 
may recover, which may be in excess of any 
amount which the libellant would be entitled 
to claim. Ebert v. The Reuben Doud (D. C.) 
3 F. 520. 

-C ivil  damages. Those awarded against a 
liquor-seller to the relative, guardian, or em
ployer of the person to whom the sales were 
made, on a showing that the plaintiff has 
been thereby injured in person, property, or 
means of support. Headington v. Smith, 113 
Iowa, 107, 84 N. W. 982. 

, -Contin gent damages. Where a demurrer has 
been filed to one or more counts in a declara
tion, and its consideration is postponed, and 
meanwhile other counts in the same declara-

, tion, not demurred to, are taken as issues, and 
, tried, and damages awarded upon them, such 
,damages are called "contingent damages." 

-Continu ing  damages are such as accrue from 
the same injury, or from the repetition of sim
ilar acts, between two specified periods of 
time. 

' -Damages u ltra. Additional damages claim
, ed by a plaintiff not satisfied with those paid 

into court by the defendant. 

-Double damages. Twice the amount of ac
tual damages as fOl,lnd by the verdict of a ju
ry allowed by statute in some cases of inju
ries by negligence, fraud, or trespass. Cross 
v. United States, ,6 F'ed. Cas. 892; Daniel 
v. Vaccaro, 41 Ark. 329. 

-Excessive damages. Damages a warded by a 
jury which are grossly in excess of the 
amount warranted by law on the facts and 
circumstances of the case ; unreasonable or 
outrageous damages. A verdict giving ex
ces�ive damages is ground for a new trial. 
r.I,'aylor v. Giger, Hardin (Ky.) 587 ; Harvest
ing Mach. Co. v. Gray, 114 Ind. 340, 16 N. E. 
787. 
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way Co., 70 Hun, 374, 24 N. Y. S. 422; People 
v. Barker, 165 N. Y. 305, 59 N. E. 151. 

-I nadequate d'amages. Damages are called 
"inadequate, " within the rule that an injunc
tion will not be granted where adequate dam
ages at law could be recovered for the injury 
sought to be prevented, when such a recovery 
at law WOUld' not compensate the parties and 
place them in the position in which they for
merly stood. Insurance 00. v. Bonner, 7 Colo. 
App. 97, 42 P. 681. 

-I m aginary damages. ,This term is sometimes 
used as equivalent to "exemplary, " "vindic
tive," or "prunitive" damages. Murphy v. 
Hobbs, 7 Colo. 541, 5 P. 119" 49 Am. Rep. 366. 

-I nterven ing damages.  Such damages to an 
appellee as result from the delay caused by 
the appeal. McGregor v. Balch, 17 Vt. 568 ; 
Peasely v. Buckminster, 1 Tyler (Vt.) 267 ; 
Roberts v. Warner, 17 Vt. 46, 42 Am. Dec. 478. 

-I rreparable damages. In the law pertaining 
to injunctions, damages for which no certain 
pecuniary standard exists for measurement. 
Philadelphia Ball Club, Limited, v. Lajoie, 
20,2 Pa. 210, 51 A. 973, 58 L. R. A. 227, 90 Am. 
St. Rep. 627. Damages not easily ascertain
able at law. Krich v. Zemel, 96 N. J. Eq. 208, 
124 A. 449, 450. With reference to public 
nuisances which a private party may enjoin, 
the term includes wrongs of a repeated and 
continuing character, or which occasion dam
ages estimable only by conjecture, and not by 
any accurate standard. Bernard v. Willa
mette Box & Lumber Co., 64 Or. 223, 129 P. 
1039, 1042. 

-Lan� damages. A term sometimes applied 
to the amount of compensation to be paid for 
land taken under the power of eminent do
main or for injury to, or depreciation of, land 
adjoining that taken. People v. Hilts, 27 
Misc. Rep. 290, 58 N. Y. S. 434; In re Lent, 
47 App. Div. 349, 62 N. Y. S. 227. 

-Necessary damages. A term said to be of 
much wider scope in the law of damages than 
"pecuniary." It embraces all those conse
quences of an injury uSl,lally denominated 
"general" damages, as distinguished .from 
special damages ; whereas the phrase "pe
cuniary damages" covers a smaller class of 
damages within the larger class of "general" 
damages. Browning v. Wahash Western R. 
Co. (Mo.) 24 S. W. 746. 

-Peoun iary da mages. Such as can be esti
mated in and compensated by money ; not 
merely the loss of money or salable property 

. -Fee damages. Damages sustained by and or rights, but all such loss, deprivation, or 
, awarded' to an abutting owner of real prop- injury as can be made the subject of calcula-

erty occasioned by the construction alld oper- tiona-nd of recompense in money. Walker v. 
ation of an elevated railroad in a city street, McNeill, 17 Wash. 582, 50 P. 518 ; Searle v. 

, are so caI1ed, because compensation is made Railroad Co., 82 W. Va. 370, 9 S. E. 248; Mc
;'to the owne,r for the injury to, or deprivation Intyre v; Railroad Co" 37 N� Y. 295 ; David
"of, his' easements of light; 'air,. and access, ' son Benediet Co. v. Severson, 109 Tenn; 572, 
i and these' are-parts of the fee. Dode v; Rail-'72S.'W� 967.: :', ' , 



.... Perma,nent damages. Damages awarded on 
theory that cause of injury isftxed and that 
the property will always remain subject to it. 
Ohambers v. Spruce Lighting 00., 81 W. Va. 
714, 95 S. E. 192, 194. 

-Presum ptive damages. A term occasionally 
used as the equivalent of "exemplary" or 
"punitive" damages. Murphy v. Hobbs, 7 
Colo. 541, 5 P. 119, 49 Am. Rep. 366. 

' 

-Prospective' d�mages. Damages which are 
expected to follow from the act or state of 
facts made the basis of a plaintiff's suit ; 
damages which have not yet accrued, at the 
time of the trial, but whkh, in the nature 
of things, must necessarily, or most probably, 
result from the acts or facts complained ,of. 

-Speculative damage,s. Prospective or �ntici
pated damages from the same acts or facts 
constituting the present cause of actioll, but 
which depend upon future developments 
which are contingent, conjectural, or im
probable. 

-Temporary damages. Damages allowed for 
intermittent and occasional wrongs, such as 
injuries to real estate, where cause thereof 
is removable or abatable. Ohambers v. 
Spruce Lighting 00., 81 W. Va. 714, 95 S. E. 
192, 194. 

DAMA I O USE. In old English law. Oausing 
damage or loss, as distinguished from torcen
O'U8C, wrongful. Britt. c. 61. 

DAME. In English law. The legal designa
tion of the wife of a knight or baronet. 

DAMN, v. To invoke condemnation, curse, 
swear, condemn to eternal punishment, or 
consign to perdition. Orf v. State, 147 Miss. 
160, 113 So. 2.02. 

DAM NA. Damages, both inclusive and ex
clusive of costs. 

DAM NATUS. In old English law. Oondemn
ed ; prohibited by law ; unlawful. Damnatu8-
COitU8, an unlawfUl sexual connection. 

D AM N I  I NJ U R I JE ACT I O. An aetion given 
by the civil law for the damage done by one 
who intentionally injured the slave or beast 
of another. Oalvin. 

DAM N I F I CAT I O N .  That which causes dam
age or loss. 

DAM N I FY. To cause damage or injurious 
loss to a person or put him in a pOSition where 
he must sustain it. A surety is "damnified" 
when a judgment has been obtained against 
him. McLean V. Bank, 16 F'ed. Oas. 278. 

DAM N OSA HJERED I TAS. In the civil law. 
A losing inheritance ; an inheritance that was 
a charge, instead of a benefit. Dig. 50, 16, 119. 

The term has also been metaphorically ap
plied to that species of property of a bank
rupt which, so far from being valuable, would 

D.A.HN'UM ABSQUE INJURIA, 

be a charge to the creditors ; for example, a 
term of years where the rent would exceed the 
revenue. 7 East, 342 ; 3 Oamp. 340 ; 1 Esp. 
N. P. 234 ; Provident L. & Trust 00. v. Fideli
ty, etc., 00., 203 Pa. 82, 52 A. 34. 

DAM N U M .  Lat. 

I n the Civil  Law 

Damage ; the loss or diminution of what is 
a man's own, either by fraud, carelessness, 
or accident. 

I n  Pleading  and Old English Law 

Damage ; loss. 

I n  Ge neral 

-Dam n u m  fatale. Fatal damage ; damage 
from fate ; loss happening from a cause be
yond human control, (quod em fato oontingit,) 
or an act of God, for which bailees are not 
liable ; such as shipwreck, lightning, and the 
like. Dig. 4,  9,  3, 1 ;  Story, Bailm. § 465. The 
civilians included in the phrase "damnum 
fataZe" all those accidents which are summed 
up in the common-law expression, "Act of 
God or public enemies ; "  though, perhaps, it 
embraced some which would not now be ad
mitted as occurring from an irresistible force. 
Thickstun V. Howard, 8 Blackf. (Ind.) 535. 

-Dam n u m  i nfectum.  In Roman law. Damage 
not yet committed, but threatened or impend
ing. A preventive interdict might be obtain
ed to prevent such damage from happening ; 
and it was treated as a quasi-delict, because 
of the imminence of the danger. 

-Dam n u m  rei am issre. In the civil law. A 
loss arising from a payment made by a party 
in consequence of an error of law. Mackeld. 
Rom. Law, § 178. 

DAM N U M  A BSQU E I NJ U R I A. Loss, hurt, or· 
harm without injury in the legal sense, that 
is, without such breach of duty as is redressi
bIe by an action. A loss which does not give 
rise to an action for damages against the per
son causing it ; as where a person blocks up 
the windows of a new house overlooking his 
land, or injures a person's trade by the law
ful setting up of an establishment of the same 
kind in the neighborhood. Broom, Oom .. Law, 
75 ; Marbury V. Madison, 1 Cranch, 164, 2 L� 
Ed. 60 ; 'Vest Virginia Transp. 00. v. Stand
ard Oil 00., 50 W. Va. 611, 40 S. E. 591, 56 
L. R. A. 804, 88 Am. St. Rep. 895 ; Irwin V. 
Askew, 74 Ga. 581 ; Ohase V. Silverstone, 62 
Me. 175, 16 Am. Rep. 419 ; Lumber 00. V. U. S., 
69 F. 326, 16, C. C. A. 4600 ; J. A. & O. E. Ben
nett V. Winston-Salem Southbound Ry. 00., 

·170 N. C. 389, 87 S. E. 133, 134, L. R. A. 1916D, 
1074 ; Wisconsin Telephone 00. V. Railroad 
Commission of Wisconsin, 162 Wis. 383, 156 
N. W. 614, 619, L. R. A. 1916E, 748. 

Dam n u m  sine i njuria esse potesta Lofft, 112. 
There may be damage or injury inflicted with� 
out any act of injustice. 



DAN 

DAN. Anciently the better sort of men in 
England had this title; so the Spanish Don. 
The old term of honor for men, as we now 
say Master or Mister. Wharton. 

DANCEHA LL. A place maintained for prom
iscuous and public dancing, the rules for ad
mission to which are not based upon personal 
selection or invitation. State v. Loomis, 75 
Mont. 88, 242 P. 344, 347 ; People v. Dever, 237 
Ill. App. 65, 69. 

DANEGELT, DANEG ELD. A tribute orig
inally of Is. and afterwards of 2s., which 
came to be imposed upon every hide of land 
through the realm, levied by the Anglo-Sax
ons, for maintaining (it is supposed) such a 
number of forces as were thought sufficient to 
clear the British seas of Danish pirates, who 
greatly annoyed their coasts, or to buy off the 
ravages of Danish invaders. It continued a 
tax until the time of Stephen, and was one 
of the rights of the crown. Wharton; Web
ster, Dict. The Danegeld was levied as a 
land-tax by the Norman kings; it disappears 
under that name after 1163, but in fact contin
ued under the name of tallage. 3 New Eng
lish Dict. 26. 

DANELAGE. A system of laws, introduced 
by the Danes on their invasion and conquest 
of England, which was principally maintain
ed in some of'the midland counties, and also 
on the eastern coast. 1 Bl. Comm. 65; 4 Bl. 
Comm. 411 ; 1 Steph. Comm. 42. 

DANGER. Jeopardy; exposure to loss or in
jury; peril. U. S. v. Mays, 1 Idaho, 770. 

-Dangers of navigation.  The same as "dan
gers of the sea" or "perils of the sea." See 
Dangers of the sea, infra. 

. 
-Dangers of the river. This phrase, as used 
'in bills of lading, means only the natural ac
cidents incident to river navigation, and does 
not embrace such as may be avoided by the 
exercise of that skill, judgment, or foresight 
which are demanded from persons in a par
ticular occupation. Hill v. Sturgeon, 35 Mo. 
213, 86 Am. Dec. 149. It includes dangers 
arising from unknown reefs which have sud
denly formed in the channel, and are not dis
coverable by care and skill. Hill v. Sturgeon, 
35 Mo. 213, 86 Am. Dec. 149 ; Garrison v. In
surance 00., 19 How. 312, 15 L. Ed. 656 ;  Hi
bernia Ins. Co. v. Transp. Co., 120 U. S. 166, 
7 S. Ot. 550, 30 L. Ed. 621 ; Johnson v. Friar, 
4 Yerg. 48, 26 Am. Dec. 215. 

-Dangers of the road. This phrase', in a bill 
of lading, when it refers to inland transpor
tation, means such dangers as are immediate
ly caused by roads, as the overturning of car
riages in rough and precipitous places. 7 
Exch. 743. 

-Dangers of the sea. The expression, "dan-
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nary nature, or arise from irresistible force 
or overwhelming power, which cannot be 
guarded against by the ordinary exertions' of 
human skill and prudence. Walker v. West
ern Transp. 00., 3 Wall. 150, 18 L. Ed. 172 ; 
The Portsmouth, 9 Wall. 682, 19 L. Ed. 754 ; 
Hibernia Ins. 00. v. Transp. Co., 120 U. S. 166, 
7 S. ot. 550, 30 L. Ed. 621; HilI v. Sturgeon, 
28 Mo. 327 ; The Maumee CD. 0.) 260 F. 862, 
870. 

DANG E R I A. In old English-law. A money 
payment made by forest-tenants, that they 
might have liberty to plow and sow in time 
of pannage, or mast feeding. 

DANGEROUS. Attended with risk; peril
ous ;.hazardous; unsafe. Scales v. Lewellyn, 
172 N. O. 494, 90 S. E. 521, 522 ; Hanson v. 
City of Anamosa, 172 Iowa, 101, 158 N. W. 
591, 595 ; King v. Smythe, 140 Tenn. 217, 204 
S. W. 296, 297, L. R. A. 1918F, 29-3 ; Martin v. 
Lilly, 188 Ind. 139, 121 N. E. 443, 445 ; Ameri
can Ry. Express Co. v. Tait, 211 Ala. 348, 100 
So. 328, 330 ; Gurley v. Southern Power Co., 
172 N. C. 690, 90 S. E. 943 ; Moore v. Roddie, 
106 Wash. 548, 180 P. 879 ; Michael v. Pulliam 
(Mo. App.) 215 S. W. 763, 764 ; Bentson v. 
Brown, 186 Wis. 629, 203 N. W. 380, 382, 38 
A. L. R. 1417 ; Oollett's Guardian v. Standard 
Oil 00., 186 Ky. 142, 216 S. W. 356, 357 ; Field
er v. Davison, 139 Ga. 509, 77 S. E. 6i8, 619 ; 
Tyler v. Stephan's Adm'x, 163 Ky. 770, 174 
S. W. 790, 791; Keck's Adm'r v. Louisville 
Gas & Electric Co., 179 Ky. 314, 200 S. W. 
452, 453, L. R. A. 19180, 654. 

DANG E R O US P E R  SE. A thing that may in
flict injury without the immediate applica
tion of human aid or instrumentality. South
ern Cotton Oil 00. v. Anderson, 80 Fla. 441, 
86 So. 629; 632, 16 A. L. R. 255 . 

DA N G EROUS WEAPON.. One'dangerous to 
life; one by the use of which a fatal wound 
may probably or possibly be given. As the 
manner of use enters into the consideration 
as well as other circumstances, the question 
is often one of fact for the jury, but not in
frequently one of law for the court. U. S. 
v. Reeves (0. 0.) 38 F. 404 ; State v. Ham
mond, 14 S. D. 545, 86 N. W. 627 ; State v. 
Lynch, 88 Me. 195, 33 A. 978 ; State v. Scott, 
39 La. Ann. 943, 3 So. 83 ; Parman v. Lemmon, 
119 Kan. 323, 244 P. 227, 229, 44 A. L. R. 
1500 ; State v. Bloom, 91 Kan. 156, 136 P. 
951, 952 ; State v. Abrams, 115 Kan. 520, 
223 P. 301, 303' ; Wilcox v. State, 13 Okl. Cr. 
599, 166 P. 74, 75; People v. Shaffer, 81 Oal. 
App. 752, ,254 P. 666, 667 ; People v. Free
man, 86 Oal. App. 374, 260 P. 826, 827 ; State 
v. Fletcher (Mo. Sup.) 190 s. W. 317, 321; 
Fabry v. State, 23 Okl. Cr. 215, 213 P. 910" 
912; Coghlan v. Miller, 106 Or. 46, 211 P. 
163, 164; . State v. Penton, 157 La. 68, 102 
So. 14,15. 

gers of the ,sea" means those accidents pecu- DANtSM. The act -of lending money on USr 
liar to navigation that are of an extraordi- ury. 



DANO. In Spanish law. Damage; the de
terioration, injury, or destruction which a 
man suffers with respect to his person or his 
property by the fault (culpa) of another. 
White, New Recop. b. 2, tit. 19, c. 3, § 1.  

Dans et retinens, n ihi l  date One who gives and 
yet retains does not give effectually .. Tray. 
Lat. Max. 129. Or, one who gives, yet re
tains, [possession,] gives nothing. 

DAPI  FEB. A steward either of a king �r 
lord. Spelman. 

DARE.. Lat. In the civil law. To trans
fer property. When this transfer is made 
in order to discharge a debt, it is dat-io 80Z
vendi animo; when in order to receive an 
equivalent, to create an obligation, it is da
tio contrahendi animo; lastly, when made 
donandi animo, from mere liberality, it is a 
gift, dono datio. 

DARE AD REMANENTI AM. To give away 
in fee, or forever. 

OA RBA I G N. To clear a legal account ; to 
answer an accusation ; to settle a controversy. 

DARR E I N. L. Fr. Last. 

D A RR E I N  CONT I N UANCE. The last contin
uance. 

DARREI N, PBESENTMENT. In old English 
law. The last presentment. See Assise of 
darrein presentment. 

DARR.EI N SE I SI N. Last seisin. A plea 
which lay in some cases for the tenant in a 
writ of right. See 1 Rosc. Real Act. 206 ; 
Hunt v. Hunt, 3 Metc. (Mass.) 184 ; Jackson, 
Real Act. 285. See 1 Roscoe, Real Act 200 ; 
2 Prest. Abstr. 345. 

. 

DASH. The em dash i(-) or the en dash (-) 
is often used to indicate the omission of the 
intermediate terms of a series which are to be 
supplied in reading, being thus often equiv
alent to * * * . inclusive ; thus Mark iv, 
3-:20 (that is, verses 3 to 20, inclusive) ; the 
years 1880-1888 (that is, 1880 to 1888). Booe 
v. Sims, 139 Ark. 595, 215 S.  W. 659, 660. 

DATA. In old practice and conveyancing. 
The date of a deed ; the · time when it was 
given; that is, executed. 

Grounds whereon to proceed ; faCts from 
which to draw a conclusion. 

DATE. The specification or mention, in a 
written instrument, of the time (day, month 
and year) when it was made. Also the time so 
specified. Interior Linseed Co. v. Becker
Moore Paint Co., 273 Mo. 433, 202 S. W. 566, 
569 ; Id., 190 Mo. App. 1, 175 S. W. 308, 309 ; 
Cole v. Board of Sup'rs of Orange County, 
27 Cal. App. 528, 150 P. 784, 785 ; In re Car
penter's Estate, 172 Cal. 268, 156 P. 464, 465, 
L. R. A. 1916E, 498 ; State v. Beckley, 192 
·Wis. 367, 212 N. W. 792, 793 ; Hammond v. 

DATE CEB.'l'A.Df.B 

Ocean Shore Development Co., 22 Cal. App. 
167, 133 P. 978 ; Edgar v. Skinner Packing 
Co., 112 Neb. 752, 200 N. W. 992,993; Heller 
v. Sweeney, 101 N. J. Eq. 150, 135 A. 264, 265 ; 
Lewis v. Martin, 210 Ala. 401, 98 So. 635, 
646. 

That part of a deed or writing which ex
presses the day of the month and year in 
which it was made or given. 2 Bl.  Comm. 
304 ; Tomlins. 

The primary signification of date is not time 
in the abstract, nor time taken absolutely, 
but time given or specified ; time in some 
way ascertained and fixed. When we speak 
of the date of a deed, date of issue of a hond 
or date of a policy, we do not mean The time 
when it was actually executed, but the time 
of its execution, as given or stated in the 
deed itself. The date of an item, or of a 
charge in a book-account, is not necessarily 
the time when the article charged was, in fact, 
furnished, but rather the time given or set 
down in the account, in connection with such 
charge. And so the expression "the date of 
the last work done, or materials furnished," 
in a mechanic's lien law, may be taken, in 
the absence of anything in the act indicating 
a different intention, to mean the time when 
such work was done or materials furnished, 
as specified in the plaintiff's written claim. 
Bement v. Manufacturing Co., 32 N. J. Law, 
513 ; Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 
90, 68 L. Ed. 235, 31 A. I.J. R. 102 ; State v. 
Blease, 95 S. C. 403, 79 S. E. 247, 256 ; Ander
son v. Mutual Life Ins. Co. of New York, 164 
Cal. 712, 130 P. 726, 727, Ann. Cas. 1914B, 903 ; 
Buckwalter v. Henrion, 118 Kan. 13, 233 P. 
793, 794 ; Mutual Life Ins. Co. of New York 
v. Hurni Packing Co. (0. C. A.) 280 F. 18, 20 ; 
Turner v. Roseberry Irr. Dist., 33 Idaho, 746, 
198 P. 465, 467. 

The precise meaning of date, however, depends 
upon context, since there are numerous instances 
when it means actual as distinguished from con
ventional time. Buckhannon & N. R. Co. v. Great 
Scott Coal & Coke Co., 75 W. Va. 423, 83 S. E. 1031, 
1033 ; Herbig v. Walton Auto Co., 186 Iowa, 923, 171 
N. W. 154, 155 ; Dwelle-Kaiser Co. v. Niagara Coun
ty, 171 N. Y. S. 361, 363, 103 Misc. Rep. 460 ; Lon
don Guarantee & Accident Co. v. Empire Plow Co., 
115 Ohio St. 684, 155 N. E. 382, 384 ; Agency of Cana
dian Car & F. Co. v. American Can Co. (C. C. A.) 258 
F. 363, 37{), 6 A. L. R. 1182 ; Standard Oil Co. ( Cali
fornia) v. Davis (D. C.) 6 F. (2d) 236, 237 ; Seattle 
Nat. Bank v. Dickinson, 72. Wash. 403, 130 P. 372, 
373 ; First National Bimk of East Islip v. Na
tional Surety Co.,  228 N. Y. 469, 127 N. E. 479, 
480 ; National Liberty Ins. Co. v. Norman (C. C. 
A. ) 11 F. (2d)  59, 61. 

DAT E C ERTA I N:E •. In French law. A deed 
is said to have a date certaine (fixed date) 
when it has been subjected to the formality . 
of registration ; after this formality has been 
complied with, the parties to the deed cannot 
by mutual consent change the date thereof. 
Arg. Fr. Merc . . Law, 555. 



DATtO 

DAT I O. In the civil law. A giving, or act 
of giving. Datio in 8ollltll1n ; a giving in 
payment ; a species of accord and satisfac
tion. Galled, in modern law, "dation." 

nAT I ON. In the civil law. A gift ; a giv
ing of something. It is not exactly synony
mous with "donation," for the latter implies 
generosity or liberality in making a gift, while 
dation may mean the giving of something to 
which the recipient is already entitled .. 

DAT I O N: EN PA I EM ENT. In French law. A 
giving by the debtor and receipt by the credi
tor of something in payment of a debt, instead 
of a sum of money. It is somewhat like the 
accord and satisfaction of the common law. 
16 Toullier, no. 45 ; Poth. Vente, no. 601. 

DAT I VE. A _ word derived from the Ro
-man law, signifying "appointed by public au
thoTity." Thus, in Scotland, an executor-da
tive is an executor appointed by a court of 
justice, corresponding to an English adntin
i8trator. Mozley & Whitley. In old English 
law. In one's gift ; that may be given and 
disposed of at will and pleasure. 

DA TU M. A first principle ; a thing given ; 
a date. 

DAT U R  D I G N I O R I .  It is given to the more 
worthy. 2 Vent. 268. 

DAUG HT ER. An immediate female descend
ant. People v. Kaiser, 119 Cal. 456, 51 P. 702. 
May include the issue of a daughter. Buchan
an v. Lloyd, 88 Md. 462, 41 A. 1075 ; Jamison 
v. Hay, 46 Mo. 546. May designate a natural 
o,r illegitimate female child. State v. Lau
rence, 95 N. C� 659. 

DAU G H TER- I N - LAW. The wife of one's son. 

DAU.P H I N. In French law. The title of the 
eldest sonsi of the kings of France. Disus'ed 
since 1830. 

DAY. l .  A period of time conSisting of twen
ty-four hours and including the solar day 
and the night. Co. Litt. 135a; F'ox v. Abel, 
2 Conn. 541. 

2. The space of time whiCh elapses be
tween two successive midnights. 2 Bl. Comm. 
141 ; Henderson v. Reynolds, 84 Ga. 159, 10 
S. E. 734, 7 L. R. A. 327 ; State v. Brown, 
22 Minn. 483 ; State v. Michel, 52 La. Ann. 
936, 27 So'. 565, 49 L. R. A. 218, 78 Am. St. 
Rep. 364 ; Benson v. Adams, 69 Ind. 353, 35 
Am. Rep. 220 ; Zimmerman v. Cowan, 107 Ill. 
631, 47 Am. Rep. 476 ; Stevenson v. Don
nelly, 221 Mass. 161, 108 N. E. 926, 927, Ann. 
Cas. 1917El, 932 ; O'Quinn v. State, 131 Miss. 
511, 95 . So. 513 ; Dallas County v. Reynolds 
(Tex. Oiv. App.) 199 S. W. 702, 703. ; McKin-

. non v. City of Birmingham, 196 Ala. 56, 71 
So. 463, 464 ;  Fireman's Ins. Co. of Newark 
v. McGill, 164 Ky. 621, 176 S. W. 27, 28 ; City 
of Waxahachie v. Missouri, K. & T. R. Co. of 
Texas (Tex. Oiv. App.) 183 S • .  W. 61. 
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3. That portion of time during which the 
sun is above the horizon, and, in addition, that 
part of the morning and evening during 
which there is sufficient light for the features 
of a man to be reasonably discerned. 3 Inst. 
63 ; Nicholls v. State, 68 Wis. 416, 32 N. ,V. 
543, 60 Am. Rep. 870 ; Trull v. Wilson, 9 Mass. 
154 ; State v. McKnight, 111 N. C. 690, 16 
S. E. 319. 

4. An artificial period of time, computed 
from one fixed point to another twenty-four 
Hours later, without any reference to the prev
alence of light or darkness. Fuller v. Sohroe
del', 20 Neb. 631, 31 N. W. 109. 

5. The period of time, within the limits of 
a natural day, set apart either by law or by 
common usage for the transaction of particu
lar business or the performance of labor ; as 
in banking, in laws regulating the hours of 
labor, in contractsi for so many "days' work," 
and the like, the word "day" may Signify six,. 
eight, ten, or any number of hours. Hinton 
v. Locke, 5 Hill (N. Y.) 439 ; F'ay v. Brown, 
9'6 Wis. 434, 71 N. W. 895 ; McCulsky v. Klos
terman, 20 Or. 108, 25 P. 366, 10 L. R. A. 785 ;. 
P. Franz & eo,. v. Larney (Sup.) 176 N. Y. S. 
26, 27. 

6. In practice and pleading. A particular 
time assigned or given for the appearance of 
parties in court, the return of writs, etc. 

7. Regardless of the duration of the "day," 
the law often disregards fractions, where 
priority is not concerned. F'ranklin v. S tate,. 
9 Okl. Or. 178, 131 P. 183, 184 ; State v. Hurn,. 
102 Wash. 328, 172 P. 1147, 1148 ; Dallas· 
County v. Reynolds (Tex. Civ. App.) 199 S. W. 
702, 703 ; Harris Oounty v. Hammond (Tex. 
Civ. App.) 203 S. 'V. 451, 453 ; State ex reI. 
Jones v. Board of Deputy State Superviso·rs 
& Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 137 ; 
First Natio).1al Bank v. Burk,hardt, 100 U. S.  
686, 25 L .  Ed. 766 ; Lancel v. Postlethwaite, 
172 Cal. 326, 156 P. 486, 488. And where act 
must be performed in fixed number of days, 
the first is included and the last is excluded. 
State v. Board of Deputy State SuperviSOrs 
and Inspectors of Elections of Montgomery 
County, 93 Ohio St. 14, 112 N. E. 136, 137.-

I n  Gen eral 

-Astronomical day. The period of twenty-· 
four hourS beginning and ending at noon. 

-Artificial day. The time between the rising: 
and setting of the sun ; that is, day or day
time as distinguished from night. 

--Civil day. The solar day, measured by the 
diurnal revolution of the earth, and denoting 
the interval of time which elapses between 
the successive transits: of the sun over the 
same hour circle, so that the "civil day" com
.mences and ends at midnight. Pedersen v-. 
Eugster, 14 F. 422. 

-Calendar days. See Calendar. 

-Clear days. See Clear. 
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-Common day. In ,old l!lngUsh praetice. An 
ordinary ,day in court. Cowell ; Termes de 
la Ley. 

-Day certain. A fixed or appointed day ; '  a 
specified particular day ; a day in term. R� 
gina v. Conyers, 8 Q. B. 991. 

-Days in bank. (L. Lat. diies in banoo.) In . 
practice. Certain stated days in term appoint
ed for the appearance of parties, the return 
of process, etc., originally peculiar to the court 
of common pleas, or bench, (bank,) as it was 
anciently called. 3 Bl. Comm. 277. 

By the common law, the defendant is al
lowed three full days in which to make his 
appearance in court, exclusive of the day of 
appearance or return-day named in the writ ; 
3 Bl. Comm. 278. Upon his appearance, time 
is usually granted him for pleading ; and 
this is called giving him day, or, as it is more 
familiarly expressed, a continuance. 3 Bl. 
Comm. 316. When the suit is ended by dis
continuance or by judginent for the defend
ant, he is discharged from further attend
ance, and is said to go thereof sine die, with
out day. See Continuance. 

-Day in co urt. The time appointed for one 
whose rights are called judicially in ques
tion, or liable to be affected by j udicial action, 
to appear in court and be heard in his own 
behalf. This phrase, as generally us:ed, means 
not so much the time appointed for a hearing 
as the opportunity to present one's claims or 
rights in a proper forensic hearing ibefore a 
competent tribunal. See Ferry v. Car Wheel 
00., 71 vt. 457, 45 A. 1035, 76 Am. St. Rep. 
782. 

-Days of grace. A number of days allowed, 
as a matter of favor or grace, to a person -who 
has to perform some act, or make some pay
ment, after the time originally limited for the 
purpose has elapsed. In old practice. Three 
days allowed to persons summoned in the 
English courts, beyond the day named in the 
writ, to make their appearance ; the last day 
being called the "quarto die post." 3 Bl. 
Comm. 278. In mercantile law. A certain 
number of days (generally three) allowed to 
the maker or acceptor of a bill, draft, or note, 
in which to make payment, after the expira
tion of the time expressed in the paper itself. 
Originally these days were granted only as 
a matter of grace or favor, but the allowance 
of them became an established custom o,f mer
chants, and was sanctioned by the courts, 
(and in some cases prescribed by statute,) so 
that they are now demandable as of right. 
Perkins v. Bank, 21 Pick. (MaSSI.) 485 ; Bell 
v. Bank, 115 U. S. 373, 6 S. Ct. 10.5, 29 L. I:!1d. 
469 ;  Thomas v. Shoemaker, 6 Watts & S. 
(Pa.) 182 ; Renner v. Bank, 9 Wheat. 581, 6 
L. Ed. 166. 

-Dayti me. The time during which there is 
the light of day, as distinguished from night 
.or nighttime. That portion of the twenty-

DAY-RULB 

tour hours during' which, '� man's person and 
countenance are distinguishable. Trull V'� 
Wiison, 9 Mass. 154 ; Rex v. Tandy, 1 Car� 
& P. 297 ; Linnen v. Banfield, 114 Mich. 93; 
72 N. W. 1 ;  U. S. v. Syrek (D. C.) 290 F. 820� 
821. In law, this term is chiefly used in the 
definition of certain crimes, as to which it is 
material whether the act was committed by 
day or by night. 

-J udicial day. A day on which the court is 
actually in session. Heffner v. Heffner, 48 La. 
Ann. 10.88, 20 So. 281. 

-J urid ical day. A day proper for the trans
action of business in court ; one on which 
the court may lavdully sit, excluding Sundays 
and some holidays. 

-Law day. The day prescribed in a bond, 
mortgage, or defeasible deed for payment of 
the debt secured thereby, or, in default of 
payment, the forfeiture of the property mort
gaged. But this does not now occur until 
foreclosure. Ward v. Lord, 100 Ga. 407, 28 
S. E. 446 ; Moore v. Norman, 43 Minn. 428, 
45 N. W. 857, 9 L. R. A. 55, 19 Am. St. Rep. 
247 ; Kortright v. Cady, 21 N. Y. 345, 78 Am� 
Rep. 145. 

-Legal day. A juridical day; See supra. 
And see Heffner v. Heffner, 48 La. Ann. 1088, 
20 S6. 281. 

-Natu ral day. Properly the period of twenty
four hours from midnight to midnight. 00. 
Litt. 135 ; Fox v. Abel, 2 Conn. 541 ; People 
v. Hatch, 33 Ill. 137. Though sometimes tak
en to mean the daytime or time between 
sunrise and sunset. In re Ten Hour Law, 24 
R. I. 603,,_ 54 A. 602, 61 L. R. A. 612. 

-N on-judicial day. One on which process can
not ordinarily. issue or be served or returned 
and on which the courts do not ordinarily sit. 
Whitney v. Blackburn, 17 Or. 564, 21 P. 874, 
11 Am. St. Rep. 857. More properly "non-ju-
ridical day." 

. 

-Solar day. A term sometimes used as mean
ing that portion of the day when the sun ifi 
above the horizon, iJJut properly it is the time 
between two complete (apparent) revolutions 
of the sun, or between two consecutive posi
tions of the sun over any given terrestrial 
meridian, and hence" according to the usual 
method of reckoning, from noon to noon at 
any given place. 

DAY-BO O I<. A tradesman's account book ; 
a book in which all the occurrences of the 
day are set down. It is usually a book of 
original entries. 

DAY-RU L E, or DAY-W R I T. In English law. 
A permission granted to a prisoner to go out 
of prison, for the purpose of transacting his 
business, as to hear a case in which he is con
cerned at the assizes, etc. Abolished by 5 & 
6 Vict. c. 22, § 12 • 
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D AY E R I A. A dairy. Cowell. several of the Roman laws ; as the Lem Au-
fldia, the £.em Pompeia, the Lem Tullia, and 

D AYL I GH T. That portion of time before others. See Amoitus. 
sunrise, and after sunset, which is accounted 
part of the day, (as distiI;lguished from night,) DE A M PL I O R I  G RAT IA.  Of more abundant 
in defining the offense of burglary. 4 BI. or especial grace. Townsh. PI. 18. 
Comm. 224 ; ero. Jac. 106. 

DAYSMAN. An arbitrator, umpire, or elect
ed judge. Cowell. 

DAYWERE. In old English law. A term 
applied to land, and signifying as much 
arable ground as could be plowed up in one 
-day's work. Cowell. 

D E. A Latin preposition, signifying of ; by ; 
from ; out of ; affecting ; concerning ; re
specting. 

D E  ACQU I RE N D O  R E R U M  D O M I N I O. Of 
(about) acquiring the ownership of things. 
Dig. 41, 1 ;  Bract. lib. 2, fol. 8b. 

DE A D M E NS U RAT I O N E. Of admeasure
ment. Thus, de a.dmensuratione doUs was a 
writ for the admeasurement o� dower, and 
de admensuratione pasturce was a writ for 
the admeasurement of pasture. 

DE AN N O  B I SSEXT I L I .  Of the bissextile 
. or leap year. The title of a statute passed 
in the twenty-first year of Henry III. , which 
in fact, however, is nothing more than a sort 
of writ or direction to the justices of the 
bench, instructing them how the extraordi
nary day in the leap year was to be reckoned 
in cases where persons had a day to appear 
at the distance of a year, as on the essoin 
de malo lecti, and the like. It was thereby 
directed that the additional day should, to
ge·tller with that which went before, be' 
reckoned only as one, and so, of course, 
within the preceding year. 1 Reeve, Eng. 
Law, 266. 

DE A N N UA P E NS I O N E ,  Breve. Writ of an
nual pension. An ancient writ by which the 
king, having a yearly pension due him out of 
an abbey or priory for any of his chaplains, 
demanded the same of the abbot or p!'ior, for 
the person named in the writ. Reg. Orig. 
265b, 307 ; Fitzh. Nat. Brev. 231 G. DE A D V I SA M E NTO CONSI L I I NOST R I .  

L .  Lat. 'With or by the advice o f  .our coun
cil. A phrase used in the old writs of sum- DE A N N U O  R E D I TU. For a yearly rent. 
mons to parliament. Crabb, Eng. Law, 240. A writ to recover an annuity, no matter how 

payable, in goods or money. 2 Reeve, Eng. 
DE fEQU I TATE. In equity. De jUl'e 
8triato, nihil pos8um vendioare, de cequitate 
tamen, nullo modo hoc obtinet; in strict law. 
I can claim nothing, but in equity this by no 
means obtains. Fleta, lib. 3, c. 2, § 10. 

D E  !EST I MATO. In Roman law. One of 
the innominate contracts, and, in effect, a 
sale of land or goods at a price fixed, (cesti
mato,) and guarantied 'by some third party, 
who undertook to find a purchaser. 

Law, 258. 

DE A POSTATA CA P I EN D O ,  Breve. Writ 
for taking an apostate. A writ Which an
ciently lay against one who, having entered 
and professed some ordet: of religion, left it 
and wandered up and down the country, 
contrary to the rules of his order, command
ing the sheriff to apprehend him and deliver 
him again to his abbot or prior. Reg. Orig. 
71b, 267 ; Fitzh. Nat. Brev. 233, 234. 

D E  fETATE PRO BAN DA. For proving age. DE A R B I T RAT I O N E  FACTA. (Lat. Of' 
A writ which formerly lay to summon a arbitration had.) A writ formerly used when 
jury in order to determine the age of the an action was brought for a cause which had 
heir of a tenant in capite who claimed his been settled by arbitration. 'Vats. Arb. 256.

' 

estate as being of full age. Fitzh. Nat. Brev. 
257 ; Reg. Orig. 294. DE A RRESTA N D I S  B O N I S  NE D I SS I PE N -

T U R. A n  old writ which lay to seize goods 
DE A L EATO R I B US. About gamesters . .  The in the handS of a party during the pendency 
name of a title in the Pandects. Dig. 11, 5. of a suit, to prevent their being made away 

with. Reg . . 0 rig. 126b. 

D E  ARRESTA N D O  I PS U M  QU I PEC U N IAM 
RECEPI T. A writ which lay for the arrest 
of one who had taken the king's money to 
serve in the war, and hid himself to escape 
going. Reg. ° rig. 24b. 

DE A LLOCAT I O N E  FAC I E N DA, Breve. 
Writ for making an allowance. An old writ 
directed to the lord treasurer and barons of 
the exchequer, for allowing certain officers 
(as collectors of customs) in their accounts 
certain payments made by them. Reg. ° rig. 
192. 

D E  ARTE ET PARTE. Of art and part. A 
D E  A LTO ET BASSO. Of high and low. A phrase in old Scotch law. See Art and Part. 
phrase anciently used to denote the absolute 
submission of all differences to arbitration. 

. Cowell. 

DE AMB ITU. Lat. Concerning bribery. " A 
phrase descriptive of the subject-matter of 

D E  ASPO RTAT I S  R EL I G I OSORUM.  Con
cerning the property of religious persons car
ried away. The title of the statute 85 . Ed
ward I. passed to check the abuses of cler1ca� 
possessions, one of Which was the waste they 
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Buffered by being drained Into foreign COUD- of a crime anciently put himself upon a jury, 
tries. 2 Reeve, Eng. Law, 1.57 ; 2 Inst. 580. indicating his entire submission to their ver-

DE ASSISA PROROGANDA. (Lat. For 
dict. ' 

proroguing assise.) A writ to put off an DE B I ENS lE M O RT. L. Fr. Of the goods 
assise, issuing to the justices, where one of of the deceased. Dyer, 32. 
the parties is engaged in the service of the 

D E  B I GAM I S. Concerning men twice mar
king. ried. The title of the statute 4' Edw. 1. St. 3 ; 
D E  ATTO RNATO REC I P I EN DO. A writ so called from the initial words of the fifth 
which lay to the judges of a court, requiring chapter. 2 Inst. 272 ; 2 Reeve, Eng. Law, 142. 
them to receive and admit an attorney for a 

D E  B O N E  M E M O R I E. L. Fr. Of good memparty. Reg. Orig. 17
.
2 ; Fitzh. Nat. Brev. 156. 

ory ; of sound mind. 2 Inst. 5;10. 
DE A U D I ENDO ET T E RM I NANDO. For 
hearing and determining ; to hear and deter
mine. The name of a writ, or rather commis
sion granted to certain justices to hear and' 
determine cases of heinous misdemeanor, 
trespass, riotous breach of the peace, etc. 
Reg. Orig. 123, et seq. ; Fitzh. Nat. Brev. 
110 B. See Oyer and Terminer. 

D E  AV ER I I S CAPT I S  I N  W I TH ERNAM I U M.  
Writ for taking cattle in  withernam. A 
writ which lay where the sheriff returned to 
a pluries writ of replevin that the cattle or 
goods , etc., were eloined, etc. ; by which he 
was commanded to take the cattle of the 
defendant in withernam, (or reprisal,) and 
detain them until he could replevy the other 
cattle. Reg. Orig. 82 ; Fitzh. Nat. Brev. 73, 
E. F. See Withernam. 

D E  AVE R I I S  R E PLE G I A N D I S. A writ to 
replevy beasts. 3 Bl. Comm. 149. 

D E  AV ER I I S RETO RNAN D I S. For return
ing the cattle. A term applied to pledges giv
en in the old action of replevin. 2 Reeve, 
Eng. Daw, 177. 

D E  BANCO. Of the bench. .A. term former
ly . applied in England to the justices of the 
court of common pleas, or "bench," as it was 
originally styled. 

D E  BENE ESSE. Conditionally ; provision
ally ; in anticipation of future need. A 
phrase applied to proceedings which are tak
en ex parte or provisionally, and are allow
ed to stand as well done for the present, but 
which may be subject to future exception or 
challenge, and must then stand or fall ac
cording to their intrinsic merit and regu
larity. 

Thus, "in certain cases, the courts will al
low evidence to be ta.ken out of the regular 
course, in order to prevent the evidence being 
lost by the death .or the absence of the wit
ness. This is called 'taking evidence de bene 
esse,' and is looked upon as a temporary and 
condi tional examination, to be used only in 
case the witness cannot afterwards be exam
ined in the suit in the regular way." Hunt, 
Eq. 75 ; Haynes, Eq. 183 ; Mitf. Eq. PI. 52, 
149 ; Willis v. Bank of Hardinsburg & Trust 
Co., 160 Ky. 808, 170 S. W. 188, 189. 

D E  B I EN ET DE MAL. L. Fr. For good and 
evil. A phrase by which a party accused 

DE BON I S  ASPO RTAT I S. For goods taken 
away ; for taking away goods. The action of 
trespass for taking personal property is tech
nically called "trespass de bonis asportatis." 

' 1  Tidd. Pro 5. 

DE BO N I S  NON.  An abbreviation of De bon
is non adm'inistratis, (q. v.) 1 Strange, 34. 

DE BO N I S  N O N  A D M I N I ST RAT I S. Of the 
goods not administered. When an adminis
trator is appointed to succeed another, who 
has left the estate partially unsettled, he is 
said to be granted "administration de boni,s 
non ;" that is, of the goods not already admin
istered. McNair v; Howler 123 S. C. 252, 116 
S. E. 279, 285. 

DE BON I S  N O N  AMOV EN D I S. Writ for not 
removing goods. A writ anciently directed 
to the sheriffs of London, commanding them, 
in cases where a writ of error was brought by 
a defendant against whom a judgment was 
recovered, to see that his goods and chattels 
were safely kept . without being re11wved, 
while the error remained undetermined, so 
that execution might be had of them, etc. 
Reg. Orig. 131b ; Termes de la Ley. 

DE BON I S  PROP R I IS.  Of his own goods. 
The technical name of a judgment against an 
administrator or executor to be satisfied from 
his own property, and not from the estate

' 

of the deceased, as in cases where he has been 
guilty of a devastavit or of a false plea of 
plene admini,stravit. 

DE BON I S  TESTAT O R I S, or I NTESTAT I .  
Of the goods of the testator, o r  intestate. A 
term applied to a judgment awarding execu
tion against the property of a testator or in
testate, as distinguished from the individual 
property of his executor or administrator. 
2 Archb. Pro K. B. 148, 149. 

. 

D E  BON I S  TESTATO R I S  AC S I .  (Lat. 
From the goods of the testator, if he has any, 
and, if not, from those of the executor.) A 
judgment rendered where an executor falsely 
pleads any matter as a release, or, generally, 
in any case where he is to be charged in case 
his testator's estate .is insufficient. 1 Wil
liams' Saund. 336b ; Bac. Abr. "Executor," B, 
3 ;  2 Archb. Pro K. B. 148. 

DE BONO . ET MALO. "For good and ill." 
The Latin form of the law French phrase 



DE BONO GESTU 

,"De bien et de mal." In ancient criminal 
pleading, this was the expression with which 
the prisoner put himself upon a jury, indicat-

, ing his absolute submission to their verdict. 

D E , C I BA R I I S  UTEND I 8. Of victuals to be 
used. The title of .a sumptuary statute passed 
10 Edw. III. St. 3, to restrain the expense 
of entertainments. Barring. Ob. St. 240. 

This was also the name of the special writ 
of jail delivery formerly in use in England, D E  C LA M EA A D M I TTEN DA I N  I T I N E R E  

which issued for each particular prisoner, of P E R  ATTORNATU M .  See Clamea Admitten-

course. It was superseded by the general da, etc. 
' , 

com�ission of jail delivery. DE C LARO D I E. By daylight. Fleta, lib. 2, 

b E BONO GESTU. For good behavior ; for c. 76, § 8. 

good abearance. 

DE CIETERO. Henceforth. 

D E  C LA USO FRACTO. Of close broken ; of 
breach of close. See Clausum Fregit. 

D E  CALCETO REPARAN DO. Writ for re- D E  C LE R I C O ADM I TTEN DO. See Admit

pairing a causeway. An old writ by which tendo Clerico. 

the sheriff was commanded to distrain the 
inhabit:mts of a place to repair and maintain 
a causeway, etc. Reg. O�ig. 154. -

• 
D E  C LE R I CO CAPTO PER STATUTUM 
M E RCATO R I U M  D E L I BERA N D O .  Writ for 
delivering a clerk arrested on a statute mer

D E  CAP I TA L l.BUS D O M I N I S FEO D I .  
the chief lords of the fee. 

Of 
chant. A writ for the delivery of a clerk out 
of prison, who had been taken and imprig... 
oned upon the breach of a statute merchant. 

D E  CAP I TE M I N UT IS.  Of those who have 
Reg. Orig. 147b. 

lost their status, or civil condition. Dig. 4, 5. DE CLER I C O  C O N V I CTO D E L I BERAN DO. 
The name of a title in the Pandects. See See Clerico Convicto, etc. ' 
Capitis Deminutio. 

DE C LE R I CO I N F RA SACROS O RD I N ES 
D E  CART I S  R E D D E N D I S. (For restoring CONST I TUTO N O N  E L I G E NDO I N  O F F I ·  
charters.) A writ to secure the delivery of C I UM.  See Clerico Infra Sacros, etc. 
charters or deeds ; a writ of detinue. Reg. 
Orig. 159b. 

D E  CATA L L I S  R E D D EN D I S. (For restor
ing chattels.) A writ to secure the return 
specifically of chattels detained from the 
owner; Cowell. 

DE C LERO. Concerning the clergy. The ti� 
tle of the statute 25 Edw. III. St. 3 ;  contain
ing , a variety of provisions on the subject of 
presentations, indictments of spiritual per
sons, and the like. 2 Reeve, Eng. Law, 378. 

D E  C O M BU8T I O N E  D O M O R U M .  Of house 
burning. One of the kinds of appeal former
ly in use in England. Bract. fol. 146b ; 2 
Reeve, Eng. Law, 3S. 

D E  CO M M U N I  D I V I D U N DO. For dividing a 
thing held in common. The name of an action 
given by the civil law. Mackeld. Rom. Law, 
§ 499. 

D E  CAUTI O N E  A D M I TT E N DA. Writ to 
take caution or security. A writ which an
ciently lay against a bishop who held an ex
communicated person in prison for his con
tempt, notwithstanding he had' offered suffi
cient security (idoneam cautionem) to obey 
the commands of the church ; commanding 
him to take such security and release the pris
oner. Reg. Orig. 66 ; Fitzh. Nat. Brev. 63, C. 

DE C O M O N ,  D R O I T. L. Fr. Of common 
DE C E RT I F I CANDO.  A writ requiring a right ; that is, by the common law. Co. Litt. 
thing to be certified. A kind of certiorari. 142a. 

' 

Reg. Orig. 151, 152. DE C O M PUTO. Writ of account. A writ 
commanding a defendant to render a reason

D E  CERT I ORANDO.  A writ for certifying. able account to the plaintiff, or show cause 
A writ directed to the sheriff, requiring him to the contrary. Reg. Orig. 135-138 ; Fitzh. 
to certify to a particular fact. Reg. Orig. 24. Nat. Brev. 117, E. The foundation of the 

modern action of account. 

D E  CONC I L I O  C U R I JE. By the advice (or 
direction) of the court. 

DE C HA M PERT I A. Writ of champerty. A 
writ directed to the j ustices of the bench, 
commanding the enforcement of the statute of 
champertors. Reg. Orig. 183 ; Fitzh. Nat. 
Brev. 172. 

D E  CO N F L I CTU LEG U M .  Concerning the 
D E  C H A R  ET D E  SAN t<. L. Fr. Of flesh conflict of laws. The title of several works 
and blood. Affaire rechat de char et de sank. written on that subject. 2 Kent, Comm. ' 455. 
Words used in claiming a person to be a vil
lein, in the time of Edward II. Y. B. P. l Edw. 
II. p. 4. 

' 

D E  CH I M I NO. ,A writ for the enforcement 
of a right �f way. Reg. Orig. 150. 

D E CO NJ U N CT I M  FEOFFAT I S. Concern
ing persons jointly enfeoffed, or seised. The 
title of the statute 34 Edw. I., which was pass
ed to prevent the delay occasioned by tenants 
in nove�. qisseisin, . and . other writs, pleading 
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that some one else was seised jointly with DE CURSU. Of course. The usual, neceS
them. : 2 Reeve, Eng. Law, 243. sary, and formal proceedings in an action 

are said to be de cursu,. as distinguished 
D E  CONSANG U I N EO, and DE CONSA N- from summary proceedings, or such as are 
GU I N I TATE. Writs of cosinage, (q. v.) incidental and may be taken on summons or 

DE CONS I L I O. In old criminal law. Of motion. Writs de cursu are such as are is

counsel ; concerning counsel or advice to com- sued of course, as distinguished from pre-

mit a crime. Fleta, lib. 1, c. 31, § 8. rogative writs. 

D E  C O NS I L I O  C U R I IE. By. the advice or di- D'E C USTO D E  A D M I TT E N D O. Writ for ad-
recti on of the court. Bract. fol. 345b. mitting a guardian. Reg. Orig. 93b, 198. 

D E CONT I N UANDO ASSI SAM. Writ to con- D E, C,UST O D E  A M OVENDO.  Writ for re-
tinue an assise. Reg. Orig. 217b. moving a guardian. ' Reg. Orig. 198. 

DE CO NTUMACE CAP I EN DO. Writ for tak
ing a contumacious person. A writ which is
sues out of the English court of chancery, in 
cases where a person has been pronounced 
by an ecclesiastical court to be contumacious, 
and in contempt. Shelf. Mar. & Div. 494-496, 
and' notes. It is a commitment for contempt. 
Id. 

D E  CO P I A  L l B E LLI  D E L I BERAN DA. Writ 
for delivering the copy of a libel. An ancient 
writ directed to the judge af a spiritual court, 
commanding him to deliver to a defendant a 
oopy of the libel filed against him in such 
court. Reg. Orig. 58. The writ in the regis
ter is directed to the Dean of the Arches, and 
his commissary. Id. 

DE CORONATO RE E L i GENDO.  Writ for 
electing a coroner. A writ issued to the sher
iff in England, commanding him to proceed to 
the election of a coroner, which is done in full 
county court, the freeholders being the elec
tors. Sewell, Sheriffs, 372. 

DE CO RO NATO R E  EXO N E RA N DO. Writ 
for discharging or removing a coroner. A 
writ by which a coroner in England may be 
removed from office for some cause therein 
assigned. F'itzh. Nat. Brev. 163, 164 ; 1 BI. 
Comm. 348. 

D E  CORPORE C O M I TATUS. From the body 
of the county at large, as distinguished from 
a particular neighborhood, (de vicineto.) 3 Bl. 
Comma 360. Used with reference to the com
position of a jury. State V. Kemp, 34' Minn. 
61, 24 N. W. 349. 

DE CUSTOD I A  TE.R'RfE ET HIER:E D I S., 
Breve. L. Lat. Writ of ward, or writ of 
right of ward. A writ which lay for a guardi
an in knight's service or in socage, to re
cover the possession and custody of the in
fant, or the wardship Of the land and hei'r. 
Reg. Orig. 161 b ;  Fitzh. Nat. Brev. 139, B ;  
3 Bl. Comm. 141. 

D E  D EB I TO. A writ of debt. 
139. 

Reg. Orig. 

D E  D E B I TORE I N  PARTES SECAND O. In 
Roman law. "Of cutting a debtor in pieces." 
This was the name of a law contained in the 
Twelve Tables, the meaning of which has 
occasioned much controversy. Some com
mentators have concluded that it was liter
ally the privilege of the creditors of an in
solvent debtor (all other means failing) to 
cut his body into pieces and distribute it 
among tbem. Others contend that the lan
guage of this law must be taken figuratively, 
denoting a cutting up and apportionment of 
the debtor's estate. 

The latter view has ooen adopted by Montesquieu, 
Bynkershoek, Heineccius, and Taylor. (Esprit des 
Lois, liv. 29, C. 2 ;  Bynk. Obs. Jur. Rom. 1. 1, C. 
1 ;  Heinecc. Ant. Rom. lib. 3, tit. 30, § 4 ;  TayI. 
Comm. in Leg. Decemv.) The literal meaning, on 
the other hand, is advocated by Aulus Gellius and 
other writers of antiquity, and receives support 
from an expression (semoto O1nni Cfruciatu) in the 
Roman code itself, (Aul. Gel. Noctes Atticre, lib. 
20, c. 1 ;  Code, 7, 7, 8. ) This is also the opinion 
of Gibbon, Gravina, Pothier, Hugo, and Niebuhr. 
(3 Gib. Rom. Emp.,  Am. Ed., p .  183 ; Grav. de Jur. 
Nat. Gent. et XII. Tab. § 72 ; Poth. Introd. Pand. ; 
Hugo, Hist. du Droit Rom. tom. L, p. 233, § 149 ;  
2 Nieb. Hist. Rom. p. 597 ; 1 Kent, Comm. 523, note.) 
Burrill. 

DE CORRO D I O  HABEN DO. Writ for hav
ing a corody. A writ to exact a corody from 
a religious house. Reg. Orig. 264, Fitzh. Nat. 
Brev. 230. See Corody. 

DE D EC EPT I ON E,. A writ of deceit which 
DE cuius. Lat. From whom. A term lay against one who acted in the name of an
used to designate the person by, through, other whereby the latter was damnified and 
from, or under whom another claims. Brent deceived. Reg. Orig. 112. 
V. New Orleans, 41 La. Ann. 1()98, 6 S outh. 
793. 

D E  C U R I A  C LAU D E N DA. An obsolete writ, 
to require a defendant to fence in his court 
or land about his house, where it was left 
open to the injury of his neighbor's freehold. 
1 Crabb, Real Prop. 314 ; Rust v. Low, 6 
Mass. 90. 

D E  D EO N EHAN!DA P RO RATA PORT I ON I S. 
A writ that lay where one was distrained for 
rent that ought to be paid by others propor
tionably with him. Fitzh. Nat. Brev. 234 ; 
Termes de la Ley. 

D E  D I E  I N' D I EM.  F'rom day to day. Bract. 
fo!. 2050. 
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D E  D I VERS,I S R EG U L I S  J U R I S  A NT I QU I .  D E  ESS E  I N  P EREG RI NAT I ON E. Of being 
Of divers rules of the ancient law. A cele- on a journey. .A. species of essoin. 1 Reeve, 
bra ted title of the Digests, and the last in Eng. Law, 119. 
that collection. It consists of two hundred 
and eleven rules or maxims. Dig. 50, 17. DE ESSEN D O  QU I ET U M  DE TO LON I O  • .A. 

writ which lay for those who were by privi
DE DOLO ' M A LO .  Of or founded upon lege free from the payment of toll, on their 
fraud. Dig. 4, 3. See Actio de Dolo Malo. being molested therein. Fitzh. Nat. Brev. 
D E  D OM O  REPARANDA. A writ which lay 

226 ; Reg. Orig. 258b. 

for one tenant in common to compel his co- D E  ESSON I O  DE M ALO LECT I .  A writ 
tenant to contribute towards , the repair of which issued upon an essoin of malttm lecti 
the common property. being cast, to examine whether the party was 

DE DONIS. Concerning gifts, (or more ful
ly, de doni8 conaitionalibu8, concerning con
ditional gifts.) The name of a celebrated 
English statute, passed in the thirteenth year 
of Edw. I., and constituting the first chapter 
of the statute of Westm. 2, by virtue of which 
estates in fee-simple conditional (formerly 
known as "dona conditionalia") were convert
ed into estates in fee-tail and rendered in
alienable, thereby strengthening the power of 
the nobles. See 2 Bl. Comm. 112. 

D E  D OTE, ASSI GNANDA. Writ for assign
ing dower. A writ which lay for the widow 
of a tenant in cap'ite, commanding the king's 
escheater to cause her dower to be assigned to 
ber. Reg. Orig. 297 ; Fitzh. Nat. Brev. 263, O. 

OE DOTE, U N DE. N I H I L  HABET. A writ of 
dower which lay for a widow where n o  part 
of her dower had been assigned to her. It 
is not much used ; but a form closely re
sembling it is sometimes used in the United 
States. 4 Kent, Comm. 63 ; Stearns, Real Act. 
302 ; 1 'Washb. Real Prop. 230. 

DE EJ E:CTI O N E  C UST'OO lfE. A writ which 
lay for a guardian who had been forcibly 
ejected from his wardship. Reg. Orig. 162. 

D E  EJ ECT I ONE F I RiMfE. A writ which lay 
at the suit of the tenant for years' against 
the lessor, reversioner, remainderman, or 
stranger who had himself deprived the tenant 
of the occupation of the land during his term. 
3 Bl. Comm. 199. By a gradual extension of 
the scope of this form of action its object was 
made to include not only damages for the un
lawful detainer, but also the possession for 
the remainder of the te:rm, and eventually the 
possession of land generally. And, as it 
turned on the right of possession, this in
volved a determination of the right of prop
erty, or the title, and thus arose the modern 
action of ejectment. 

D E  ESCfETA. Writ of escheat. .A. writ 
which a lord had, where his t�nant died with
out heir, to recover the land. Reg. Orig. 164b; 
Fitzh. Nat. Brev. 143, 144, E .  

' 

in fact sick or not. Reg. Orig. 8b. 

D E  ESTOVE R I I S  HABEND I S. Writ for hav
ing estovers. A writ which lay for a wife 
divorced a mensa et thoro, to recover her 
alimony or estovers. 1 Bl. Comm. 441 ; 1 
Lev. 6. 

DE EST REPAM ENTO. A writ which lay to 
prevent or stay waste by a tenant, during the 
pendency of a suit against him to recover the 
lands. Reg. Orig. 76b. Fitzh. Nat. Brev. 60. 

D E  EU ET TREN E. L. Fr. Of water and 
whip of three cords. A term applied to a 
neife, that is, a bond woman or female vil-, 
lein, as employed in servile work, and subject 
to corporal punishment. Co. Litt. 25b. 

D E  EVE ET DE T REV E. A law French 
phrase, equivalent to the Latin de avo et de 
tr-i-tavo, descriptive of the ancestral rights 
of lords in their villeins. Literally, "from 
grandfather and from great-grandfather's 
great-grandfather." It occurs in the Year 
Books. 

DE EXCOM M U N:I CATO CA P I EN D O. .A. 
writ commanding the sheriff to arrest one who 
was excommunicated, and imprison him till 
he should become reconciled to the church. 
3 Bl. Comm. 102. Smith v. Nelson, 18 Vt. 
511. 

D E  EXCOM M U N: l CATO D E L I BERA N DO. A 
writ to deliver an excommunicated person, 
who has made satisfaction to the church, 
from prison. 3 Bl. Comm. 102. 

D E, EXCOM M U N I CATO RE.CA P I  EN DO. 
Writ for retaking an excommunicated per
son, where he had been liberated from prison 
without making satisfaction to the church, 
or giving security for that purpose. Reg. 
Orig. 67.· 

DE E X C USAT I O N I B US. "Concerning excus
es." This is the title of book 27 of the Pan
dects, (in the Corpu8 Ju,1'is Civili8.) It treats 
of the circumstances which excuse one from 
filling the office of tutor or curator. The bulk 
of the extracts are from Modestinus. 

D E  ESCA M B I O  M ONETI£. A writ of ex.. DE EXECUT I ON E  FAC I ENDA I N  W I T H E R· 
change of money. An ancient writ to author': NAM I UM. ·  Writ for making execution in 
ize a merchant to ' make a bill of exchange, withernam. Reg. o rig. 82b. A speCies of 
(l#era8 cambitorias facet·e.) Reg. Orig. 1940 capia8 in. withernam. 
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DE EXECUTIONE JUD ICI I .  A writ direct- DE FAI RE ECHELLE. In French law. · A 
ed to a sheriff or bailiff, conimanding him to clause commonly inserted in policies of ina
do execution upon a judgment. Reg. Orig. 18 ; . rine insurance, equivalent to a license to touch 
Fitzh. Nat. Brev. 20. and trade at intermediate ports. American 

D E  EX EM PL I F I CATI O N E. Writ of exem
Ins. CO. Y. Griswold, 14 Wend. (N. Y.) 491. 

plification. A writ granted for the exem- D E  FALSO J U D I C I O. Writ of false judg
plification of an original. Reg. Orig. 290b. ment. Reg. Orig. 15 ; Fitzh. Nat. Brev. 18. 

D E  EXON E,RAT I O N E  SECTIE. Writ for ex
oneration of suit. A writ that lay for the 
king's ward to be discharged of all suit to 
the county court, hundred, leet, or court
baron, during the time of his wardship. Fitzh. 
Nat. Brev. 158 ; New Nat. Brev. 352. 

DE EXP ENS I S  C I V I U M  ET BU RG E:NS I U M.  
An obsolete writ addressed to the sheriff to  
levy the e:x:penses of  every citizen and burgess 
of par Uament. 4 Inst. 46. 

D E  EXPE,NS,I S M I L I T U M  LEVANIO I S. Writ 
for levying the expenses of knights. A writ 
directed to the sheriff for levying the allow
ance for knights of the shire in parliament. 
Reg. Orig. 191b,  192. 

DE FACTO. In fact, in deed, actually. This 
phrase is used to characterize an officer, a 
government, a past action, or a state Df af
fairs which must be accepted [Drrall practical 
purposes, but is illegal or illegitimate. In 
this sense it is  the contrary of de jure, which 
means rightful, legitimate, just, or constitu
tional. Thus, an officer, king, or government 
de facto is one who is in actual possession 
of the office or supreme power, but by usurpa
tion, or without lawful title ; while an officer, 
king, or governor de jure is one who has just 
claim and rightful title to the office or power, 
but has never had plenary possession of it, 
or is not in actual possession. 4 Bl. Comm. 77, 
78. MacLeod v. United States, 229 U. S. 416, 
33 S. Ct. 955, 959, 57 L. Ed. 1260 ; Wheatley 
v. ConsDlidated Lumber CD., 167 Cal. 441, 
139 P. 1057, 1059. SO. a wife de facto is one 
whose marriage is voidable by decree, as dis
tinguished from a wife de jure, or lawful 
wife. 4 Kent, Comm. 36. 

But the term is also frequently used inde
pendently of any distinction from de jure�' 
thus a blockade de facto is a blockade which 
is actually maintained, as distinguished from
a mere paper blockade. 1 Kent, 44. 

As to' de facto "Corporation," "Court," 
"Domicile," "Government," and "Officer," see 
those titles. 

I n O ld English Law 

See False Judgment. 

D E  FALSO M O N ETA. Of false money. The 
title of the statute 27 Edw. I. ordaining that 
persons importing certain coins, called "pol
lards," and "crokards," should forfeit their 
lives and goods, and everything they could for
feit. 2 Reeve, Eng. Law, 228, 229. 

De fide et officio judicis non recipitur q urestio, 
sed de scientia, sive sit error juris, sive facti. 
Concerning the fidelity and official conduct of 
a judge, no question is [will be] entertained ; 
but [only] concerning his knowledge, whether 
the error [committed] be of law or of fact. 
Bac. Max. 68, reg. 17. The bona fidel! and 
honesty of purpose of a judge cannot be ques
tioned, but his decision may be impugned fOol' 
error either of law or fact. Broom, Max. 85. 
The law doth so much respect the certainty 
of judgments, and the credit and authority of 
judges, that it will not permit any error to 
be assigned which impeacheth them in their 
trust and office, and in willful abuse of the 
same ; but only in ignorance and mistaking 
either of the law, or of the case and matter of 
fact. Bac. Max. ubi supra. Thus, it cannot 
be assigned for error that a judge did that 
Which he ought not to do ; as that he entered 
a verdict for the plaintiff, · where the. jury 
gave it for the defendant. Fitzh. Nat. Brev. 
20, 21 ; Bac. Max. ubi supra ; Hardr. 127, argo 

D E  F I D E I  LIESI O N E. Of breach of faith or 
fidelity. 4 Reeve, Eng. Law, 99. 

D E  F I N E  FORCE. L. Fr. Of necessity ; of 
pure necessity. See F'ine Force. 

DE FI N E  N O N  CAPI  ENDO PRO P U L C H R E  
P LAC I TA N D O. A writ prohibiting the tak
ing of fines for beau pleader. Reg. Orig. 179. 

DE F I N E  PRO RED I SSE I S I NA CAP I EN DO. 
A writ which lay for the release of one im
prisoned for a re-disseisin, on payment of a 
reasonable fine. Reg. Orig. 222b. 

DE F I N I BUS LEVAT I S. Concerning fines 
levied. The title of the statute 27 Edw. I. 
requiring fines thereafter to be levied, to be 
read openly and sDlemnly in court. 2 lnst. 
521. 

De facto means respecting or concerning DE F O R I SFACT U RA MA R I TAG I I .  Writ of 
the principal act of a murder, which was tech- forfeiture of marriage. Reg. Orig. 163, 164. 
nically denominated factum. See Fleta, lib. 
1, c. 27, § 18. 

D E  FACTO CONTRACT. One which has pur
ported to pass the property from the owner 
to another. Bank v. Logan, 74 N. Y. 575 ; Ed
munds v. Transp. CD., 135 Mass. 283. 
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D E  FRANG ENT I BUS P R I SONAM. Concern
ing those that break prison. The title of the 
statute 1 Edw. II. ordaining that none from 
thenceforth who broke prison should · have 
judgment of life or limb for breaking prison 
only, unless the cause for which he was taken 
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and imprisoned required such a judgment if 
he was lawfully convicted thereof. 2 Reeve, 
Eng. Law, 290 ; 2 Inst. 589. 

DE FURTO.. Of theft. One of the kinds of 
criminal appeal formerly in use in England. 
2 Reeve, Eng. Law, 40. 

DE G EST U ET F AMA. Of behavior and rep
utation. An old writ which lay in cases 
where a person's conduct and reputation were 
impeached. 

D E  GRAT I A. Of grace or favor, by favor. 
De speoiali gratia, of special grace or favor. 

De gratia spe'ciali ce,rta scientia e,t mero motu,  
talis c1ausula non valet in  his in  qu ibus prresumi
tur p ri nci pem es'se i·gnorailte,m.  1 Coke, 53. 
The clause "of our special grace, certain. 
knowledge, and mere motion," is of no avail 
in those things in which it is presumed that 
the prince was ignorant. 

De grossis arboribus de'ci mre non dabuntur s·ed 
de sylvia credua decimre dabuntur. 2 Rolle, 
123. Of whole trees, tithes are not given ; but 
of wood cut to be used, tithes are given. 

D E  HfEREDE D E L I BERA N D O  I LL I  Q U I  
H AB ET C USTO D I A M  T E RRfE. Writ for 
delivering an heir to him who has wardship 
of the land. A writ directed to the sheriff, to 
require one that had the body of him that 
was ward to another to deliver him to the 
person whose ward he was by reason of . his 
land. Reg. Orig. 161. 

DE HfEREDE RAPTO ET ABD UCTO. Writ 
concer"ning an heir ra vished and .carried 
away. A writ which anciently lay for a lord 
who, having by right the wardship of his ten
ant under age could not obtain his body, the 
same being carried away by another person. 
Reg. Orig� 163 ; Old Nat. Brev. 93. 

D E  H fE R ET I CO C O M B U R E N D O .  (Lat. For 
burning a heretic.) A writ which formerly 
issued from the secular courts for: the execu
tion, by burning, of a heretic, who had been 
convicted in the ecclesiastical courts of here
sy, had abjured, and had relapsed into heresy. 
It is said to be very ancient. Fitzh. Nat. 
Brev. 269 ; 4 Bl. Oomm. 46. See Hreretico 
Comburendo. 

DE H O M AG I O  R ESPECTUANDO. A writ for 
respiting or postponing homage. Fitzh. Nat. 
Brev. 269, A. 

D E  H O M I N E ' CAPTO I N  W I TH ERNAM. 
(Lat. For taking a man in withernam.) A 
writ to take a man who had carried away a 
bondman or bondwoman into another country 
beyond the reach of a writ of replevin. 
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ing to answer any charge against him. Fitzh. 
Nat. Brev. 66 ; 3 BI. Comm. 129. This writ 
has been superseded almost wholly, in modern 
practice, by that of hab'eas corpus ; but it is 
still used, in some of the states, in an amend
ed and altered form. See 1 Kent, Comm. 
404n ; 34 Me. 136. 

DE I D EN T I TATE N O M I N I S. A writ which 
lay for one arrested in a personal action and 
committed to prison under a mistake as to his 
identity, the proper defendant bearing the 
same name. Reg. Orig. 194. 

DE I D I OTA I N Q U I RENDO.  An old common
law writ, long obsolete, to inquire whether a 
man be an idiot or not. 2 Steph. Comm. 509. 

D E  l i S Q U I  PO N EN D I  SUNT I N  A SS I S I S. 
Of those who are to be put on assises. The ti
tle of a statute passed 21 Edw. 1. defining the 
qualifications of jurors. Crabb, Eng. Law, 
167, 189 ; 2 Reeve, Eng. Law, 184. 

DE I N CREM ENTO. Of increase ; in addi
tion. Costs de increm.ento, · or costs of in
crease, are the costs adjudged by the court in 
civil actions, in addition to .the damages and 
nominal costs found by the jury. Gilb. Com. 
PI. 260. 

DE I N F I RM I TATE. Of infirmity. The prin
cipal essoin in the time of Glanville ; after
wards called "de malo." 1 Reeve, Eng. Law, 
115. See De Malo ; Essoin. 

D E  I N GRESSU. A writ of entry. Reg. Orig. 
227b, et seq. 

D E  I NJ U R I A. Of [his own] wrong. In the 
technical language of pleading, a replication 
de injuria is one that may be made in an ac
tion of tort where the defendant has admitted 
the acts complained of, but alleges, in his 
plea, certain new matter by way of justifica
tion o1' excuse ; by this replication the plain
tiff avers that the defendant committed the 
grievances in question "of his own wrong, and 
without any such cause," or motive or excuse, 
as that alleged in the plea, (de injwria sua 
propria absque tali causa ;) or, admitting part 
of the matter pleaded, "without the rest of 
the cause" alleged, (absque residua causaJ.) 
In form it is a species of traverse, and it is 
frequently used when the pleading of the de
fendant, in answer to which it is directed, 
consists merely of matter of excuse of the al
leged trespass, grievance, breach of contract, 
or other cause of action. Its comprehensive 
character in putting in issue all the material 
facts of the defendant's plea has also obtained 
for it the title of the general replication. 
Bolthouse. 

D E  I NO FF I C I OSO T ESTA M ENTO. Con
DE H O M I N E  R E.PLEG I AN DO. (Lat. For cerning an inofficious or undutiful will. A ti.,. 
replevying a man.) A writ wh.ich lies to re- tie of the civil law. · Inst. 2, 18. 
plevy a man out of prison, or out of the cus-
tody of a private person, upon gi;ving security DE I NTEGRO. Anew ; a second time. As 
to the shedff ,th-at the. man shalJ be forthcom- it was before. 

BL.LAw DICT. (3D ED.) 
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DE I NTRUSI O N E. A writ of intrusion ; D E  L I BERA FALDA. Writ of free fold. .A. 
where a stranger entered after the death of species of quod permittat. Reg. Orig. 155. 
the t�nant, to the injury of the reversioner. 
Reg. Orig. 233b. 

. . DE L I B ERA P I SCAR IA. 'Vrit of free fish-
ery. A species of quod permittat. Reg. Orig. 

DE JACT U RA EV I TA N DA. For avoiding a 155. 
loss. A phrase applied to a defendant, as de 
luC'ro captando is to a plaintiff. Jones v. Sev- DE L l BERO PASSAG I O. Writ of free pas

ier, 1 I,itt. (Ky.) 51, , 13 Am. Dec. 218. sage. A species of quod permittat. Reg. Orig. 

D E  J U D A I SMO,  STATUTUM; The name of a 
statute passed in the reign of Edward 1. which 
enacted severe and arbitrary penalties against 
the Jews. 

155. 

DE L l B E RTATE PROBAN DA. Writ for 
proving liberty. A writ which lay for such 
as, being demanded for villeins or niefs, of
fered to prove themselves free. Reg. Orig. 
87b ; Fitzh. Nat. Brev. 77, F. D E  J U D I CATO SOLVEN DO. For payment 

of the amount adjudged. A term applied in 
the Scotch law to bail to the action, or special D E  L l BERTAT I BUS A L LOCAN D I S. A writ 

bail. of various forms, to enable a citizen to re

D E  J U D I C I IS. Of judicial proceedings. The 
title of the second part of the Digests or Pan
deets, including the fifth, sixth, seventh, 
eighth, ninth, tenth, and eleventh books. See 
Dig. prO<Bm. § 3. 

D E  J U D I C I O  S I ST I .  F'or appearing in court. 
A term applied in the Scotch and admiralty 
law, to bail for a defendant's appearance. 

DE J U R E. Of right ; legitimate ; lawful ; 
by right and j ust title. In this sense it is 
the contrary of de facto, (which see.) It may 
also be contrasted with de gratia, in which 
case it means "as a matter of right," as de 
gratia means "by graee or favor." Again it 
may be contrasted with de requitate ; here 
meaning "by law," as the latter means "by 
equity." See Government. 

De jure deci marum, originem ducens de j u re 
p,atronatus, tunc cogn itio spec1:at at l egem civi l
em,  i .  e., com m u nem. Godb. 63. With regard 
to the right of tithes, deducing its origin from 
the right of the patron, then the cognizance 
of them belongs to the civil law ; that is, the 
common law. 

cover the liberties to which ibe was entitled. 
Fitzh. Nat. Brev. 229 ; Reg. Orig. 262. 

D E  L l C ENT I A  TRANSFR ETAN D I . Writ of 
permission to cross the sea. An old writ di
rected tOo the wardens of the port of Dover, 
or other seaport in England, commanding 
them to permit the persons named in the writ 
to cross the sea from such port, on certain 
conditions. Reg. Orig. 193 b. 

D E  L U NAT I CO I N QU I R EN DO .  The name of 
a writ directed to the sheriff, directing him 
to inquire by good and lawful men whether 
the party charged is a lunatic or nDt. See 
Hutchinson v. Sandt, 4 Rawle (Pa.) 234, 2� 
Am. Dec. 127 ; Den v. CIarl.:, 10 N. J. L. 217, 
18 Am. Dec. 417 ; Hart v. Deamer, 6 'Vend. 
(N. Y.) 497 ; In re McAdams, 19 Hun (N. Y.) 
292 ; In re Kings County Insane Asylum, 7 
Abu. N. C. (N. Y.) 425 ; In re Hill, 31 N. J. 
Eq. 203 ; In re Lindsley, 44 N. J. Eq. 564, 15 
A. 1, 6 Am. St. Rep. 913. 

DE MAGNA ASSISA E L I G E N DA. A writ uy 
which the grand assise was chosen and SUlll
moned. Reg. Orig. 8 ;  Fitzh. Nat. Brev. 4. 

D e  j u re judices, de facto ju ratore,s, respondent. De majori et min o ri non variant jura. Concern

The judges find the law, the jury the facts. ing greater and less laws do not vary. 2 Vern. 

See Co. Litt. 295 ; Bropm, Max. 99. 552. 

D E  LA PLU I S  B EA L E, or B E LL E .  L. Fr. Of 
the most fair. A term applied to a species of 
dower, which was assigned out of the fairest 
of the husband's tenements. Litt. § 48. See 
Dower de la Plus Belle. 

DE LATERE. From the side ; on the side ; 
collaterally ; of collaterals. Cod. 5, 5, 6. 

D E  L EGAT I S  ET F I D E I  C O M M I SS I S. Of 
legacies and trusts. The name of a title of the 
Pandects. Dig. 30. 

DE L EPROSO AMOYENDO. Writ for re
moving a leper. A writ to remo've a leper who 
thrust himself into the company of his neigh
bors in any parish, in public or pri,ate places, 
to their annoyance. Reg. Orig. 267 ; E'itzh. 
Nat. Brev. 234, E ;  New Nat. Brev. 521. 

DE MALO. Of illness. This phrase was fre
quently used to designate several species of 
essoin, (q. v.,) such as de malo leeti, of illness 
in bed ; de malo v eniendi, of illness (or mis
fortune) in coming to the place where the 
court sat ; de malo villre, of illness in the 
town where the court sat. 

D E  MAN U CAPT I O N E. Writ of manucaption, 
or mainprise. A writ which lay for one who, 
being taken and imprisoned on a charge of 
felony, had offered bail, which had been re- . 
fused ; requiring the sheriff to discharge him 
on his finding sufficient mainpernors or bail. 
Reg. o rig. 268b ; Fitzh. Nat. Brev. 249, G. 

D E  MANUTENEN DO.  Writ of maintenance. 
A writ which lay against a person for the 
offense of maintenance. Reg. Orig. 189, 182b. 
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D E  M E D I ETAT E L l NG UIE. Of the half De molendino d e  n ovo erecto non Jacet p ro
tongUe ;  half of one tongue and half of an- .hibitio. Cro. Jac. 429. A prohibition lies 
other. This phrase describes that species of not against a newly-erected mill. 
jury which, at common law, was allowed in 
both civil and criminal cases where one of De m orte homin is n ul la est cunctatio longa. 

the parties was an alien, not speaking or un- Where the death of a human being is con

derstanding English. It was composed of cerned, [in a matter of life and death,] no 

six English denizens or natives and six of the delay is: [considered] long. Co'. Litt. 134. 

alien's owu countrymen. 

D E  M ED I O· .  A writ in the nature of a writ 
of right, wh�ch lay where upon a subinfeuda
tion the meSf',e (Qor middle) lord suffered his 
under-tenant or tenant paravail to be dis
trained upon by the lord paramount for the 
rent due him from the mesne lord. Booth, 
Real Act, 136. 

D E  M E L I O R I BUS· DAM N I S. Of or for the 
better damages. A term used in practice to 
denote the election by a plaintiff against 
which of several defendants (where the dam
ages have been assessed separately) he will 
take j udgment. 1 Arch. Pro K. B. 219 ; 
Knickerbacker v. Colver, 8 Cow. (N. Y.) 111. 

DE M ER CATO R I B US. "Ooncerning mer
chants." The name of a statute passed in 
the eleventh year of Edw. I. (1233,) more com
monly called the "Statute of Acton Burnel," 
Ruthorizing the recognizance by statute mer
chant. See 2 Reeve, Eng. Law, 160-162 ; 2 
Bl. Comm. 161. 

De m in imis non cu rat lex. The law does not 
care for, or take notice of,- very small or tri
fling matters. The law does not concern itself 
about trifles. Gro. EIliz. 353. Thus, error 
in calculation of a fractional part of a penny 
will not be regarded. Hob. 88. So, the law 
will not, in general, notice the fraction of a 
day. Broom, Max. 142. 

D E  NAT I VO HABENDO.  A writ which lay 
for a lQord directed to the sheriff, command
ing him to apprehend a fugitive villein, and 
restore him, with all Ibis chattels, t� the lord. 
Reg. Orig. 87 ; Fitzh. Nat. Brev. 77. 

DE NAT U RA BREV I U M. (Lat.) Concerning 
the nature of writs. The title of more than 
one text-book of English Medimval law. Mait
land, 2 Sel. Essays in An·glo-Amer. Leg. Hist. 
549. See Register of Writs. 

De nomine  proprio non est curand u m  cu m i n  
substantia n o n  erre,tur;  quia nomina m utabi l ia 
su nt, res autem i m m obi les: 6 Coke, 66. As to 
the proper name, it is not tOo be regarded 
where it errs not in substance, because names 
are changeable, but things immutable. 

De non apparentib us, et non existentibus, eadem 
est ratio. 5 Coke, 6. As to' things not appar
ent, and those not existing, the rule is the 
same. Bennehan v. Webb, 28 N. C. 61 ; U. S. 
v. Wilkinson, 12 How. (U. S.) 253, 13 L. Ed. 
974, Fed. Cas. No. 16,696 ; 5 Co. 6 ;  6 Bingh. 
N. C. 453 ; 7 C1. & F. 872 ; 5 C: B. 53 ; 8 I d. 
286 ; 1 Term 404 ; Quarles v. Quarles, 4 Mass. 
685 ; 8 ld. 401 ; Broom, Max. 163, 166. 

D E  N O N  D EC I MANDO. Of not paying 
tithes. A term applied in English ecclesiasti
cal law to a prescription or claim to' be en
tirely discharged of tithes, and to pay nO' com
pensation in lieu of them. 2 Bl. Comm. 31. 

D E  N O N  PROC E D E N D O  AD ASS I SAM. A 
writ forbidding the justices from holding an 
assise in a particular case. Reg. Orig-. 221. 

O E  N O N  -R ES I D ENT I A  CLER I C I  REG I S. 

D E  M I N I S. Writ of threats. A. writ which 
lay where · a person was threatened with per
sonal violence, or the destruction of his prop
erty, to compel the offender to keep the peace. 
Reg. Orig. 88b, 89 ; Fitzh. Nat. Brev. 79, G, 80. An ancie'nt writ where a parson was emplo�ed 

D E  M I TTEN DO T E N O R EM R ECOR D I .  A in the royal service" etc.,  to excuse and dis

writ to send the tenor of a record, or to ex- . charge him of non-residence. 2 lnst. 264. 

emplify it under the great seal. Reg. o rig. DE NO N SAN E  M EM O R I E. L. Fr. Of un-
220b. sound memory or mind ; a phrase synO'nymous 

D E  M O D ERATA M I S ER I CO R D I A  CAP I EN. with non compo8 menti8. 

DA. Writ for taking a moderate amercement. 
A writ, founded on Mauna Oharta, (c. 14,) 
which lay for one who was excessively 
amerced in a court not of record, directed to 
the lord of the court, or his bailiff, com
manding him to take a moaerate amercement 
of the party. Reg. Orig. 86b ; Fitzh. Nat. 
Brev. 75, 76. 

D E  MO D O  P EC I MAN D I. Of a modu8 O'f 
tithing. A term applied in English ecclesias

. .  tk>!.l law to a prescription to have a special 

. maImer �f tithing • .  2 Bl. Comm. � ;  3 Steph. 
CQJlllD .. 13�. 

D E  NOV I OPER I S  N U N C I AT I O N E. In the 
civil law. A form of interdict or injunction 
which lies in some cases where the defendant 
is about to erect a "new work" (q. v.) in dero
gation O'r injury of the plaintiff's riglhts. 

DE N OVO. An�w ; afresh ; a second time. 
A venire de novo is a writ for summoning a 
jury for the second trial O'f a case which has 
been sent back from above for a new trial. 
Gaiser v. Steele, 25 IdahO', 412, 137 P. 889, 
890 ; Slaughter v. Martin, 9 Ala. App. 285, 
63 So. 689, 690 ; Parker v. Lewis; 45 Oklo �07, 
147 P. 310, 311. 
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De nu llo, quod est sua natura Indivisibile, et 
divisionem non patitur, n u llam partem ' habeblt 
vidua, sed satisfacliat ei ad valentiarq, Co. Litt. 
32. A widow shall have no part of that 
which in its own nature is indivisible, and is 
not susceptible of division, but let the heir 
satisfy her with an equivalent. 

De nullo  tenemento, q uod tenetur ad termln u m, 
fit homagii, fit tamen inde ftdelitatis sacramen· 
tu m.  In no tenement which is held for a 
term of years is there an ' a vail of homage ; 
but there is the oath of fealty. Co. Litt. 67b. 

DE O D I O  ET AT IA. A writ anciently called 
"breve de bono· et malo," addressed to the 
sheriff to inquire whether a man committed 
to prison upon suspicion of murder were 
committed on just cause of suspicion, or only 
upon malice and ill will (propter odium et 
atiam) ; and if, upon the inquisition, due 
cause of suspicion did not appear, then there 
issued another writ for the sheriff to admit 
him to bail. 3 Bl. Comm. 128 ; Reg. Orig. 
133. 

. 

D E' O F F I CE. L. Fr. Of office ; in virtue 
of office ; offi.cia1ly ; in the discharge of or-
dinary . duty. ' 

D E  ON ERANDO PRO RATA PO RT I O N E. 
Writ for charging according to a rateable 
proportion. A writ which lay · for a joint 
tenant, or tenant in common, who was dis
trained for more rent than his proportion 
of the land came to. Reg. Orig. 182 ; . Fitzh. 
Nat. Brev. 234, H. 

. 

D E  PACE ET LEGALITATE TENENDA. 
For keeping the peace, and for good behavior. 

DE PAC E  ET PLAG IS.  Of peace, (breach 
of peace,) and wounds. One of the kinds of 
criminal appeal formerly in use . in . England, 
and which lay in cases of assault, wounding, 
and breach of the peace. Bract. fol. 144 ; 2 
Reeve, Eng. Law, 33. 

D E  PACE ET R O B E R I A. Of peace [breach 
of peace] and robbery. One of the kinds of 
criminal appeal formerly in use in England, 
and which lay in cases of robbery and breach 
of the peace. Bract. fol. 146 ; 2 Reeve, Eng. 
Law, 37. 

. 

D E  PALA B RA. Span. By word ; by parol. 
White, New Recop. b. 2, tit. 19, c. 3, § 2. 

D E  PARCO F RACTO. A writ or action for 
damages caused by a pound-breach, (q. v.). 
It has long been obsolete. Co. Litt. 47b .; 8 
Bl. Comm. 146. 

D E  PART I T I O N E  FAC I E N DA. A writ 
which lay to make partition of lands or 
tenements held by several as coparceners, 
tenants in common, etc. Reg. o rig. 76 ; 
Fitzh. Nat. Brev. 61, R ;  Old Nat. Brev. 142. 

D E  P E RAM B U LAT I ON E  FAC I EN DA. A 
writ which lay where there was a dispute 

DE p:&JElLOGA1'lVA &EGIS 

as to the boundaries of two adjacent lord
ships 'or "towns, directed to the sherrif, com
manding him to take with him twelve dis
creet and lawful knightS of his county and 
make the perambulation and set the bounds 
and limits in certainty. Fitzh. Nat. Brev. 
809, D. 

D E PI G N O R E  S U R R EPTO F U
;
RT I ,  ACT I O. 

In the civil law. An action to recover 'a 
pledge stolen: ' Inst. 4, 1, 14. 

D E  P I PA V I N I  CAR IA N DA. A writ of tres
pass for carrying a pipe of wine so careless
ly that it was stove, and the contents lost. 
Reg. Orig. 110. Alluded to by Sir ' William 
Jones in his remarks on the case of Coggs 
v. Bernard, 2 Ld. Raym. 909. Jones, Bailin. 
59. 

D E  PLAC I TO. Of a plea ; of Or in ail ac
tion. Formal words used in declarations and 
other proceedings, as descriptive of , the par
ticular action brought. 

D E  PLAG I S  ET MAH EM I O. Of wounds and 
mayhem. The name of a criminal appeal fOr
merly in use . in England, in cases of wound
ing and maiming. Bract. fo1. 144b ; 2 Reeve, 
Eng. Law, 84. See Appeal. 

. 

D E  PLANO. Lat. On the ground ; ,  on a 
level. A term of the Roman law descriptive 
of the method of hearing causes, when the 
prretor stood on the grOUnd with the su1tors, 
instead of the ,more formal method · when he 
occupied a bench or tribunal ; 'hence infor
mal, or summary. " . 
D E  PLEGI IS ACQU I ETAN D I S� Writ for 
acquitting or releasing pledges. A writ that 
lay for a surety, 'against him for whom he 
had become surety for the payment of a cer
tain sum of money at a certain day, where 
the latter had not paid the mones at the 'ap
pointed day, and the surety was compell'e,d 
to pay it. Reg. Orig. 158 ; Fitzh. Nat. ':Brev. 
187, 0 ;  8 Reeve, Eng. Law, 65. 

D E  PO N E N DO S I G I LLUM AD EXCEP· 
T I ONEM.  Writ for putting a seal to an ex
ception. A writ by Which justices were for
merly commanded to put their seals to ex
ceptiQns taken by a party in a suit. . Reg. 
Orig. 182. 

. 

D E  POST D ISSE I S I NA. Writ of post 'dis.
seisin. A writ which lay for him who, hav
ing recovered lands or tenements by praicipe 
quod reddat, on default, or reddition, was 
again disseised ,by the former disseisor. Reg. 
Orig. 208 ; Fitzh. Nat. Brev. 190. 

. 

D E  PRJEROGAT IVA R EG I S. The statute 
17 Edw. I., St. 1, c. 9, defining the preroga- ' 
tives of the crown on certain subjects, but 
especially directing tljat the king shall ha:ve 
ward of the lands of idiots, taking the profits 
without waste, and finding them necessaries. 
2 Steph. Comm. 529. 



· DE PRESENT! 

.DE P RIESENT I .  Of the present ; in the 
. present tense. See Per Verba de Prresenti. 

DE PROCEDENDO AD J U D I C I U M .  A writ 
' proceeding out of chancery and ordering the 
judges of any court to proceed to judgment. 
3 Bla. Com. 109. 

D E  PROPR I ETAT E PROBAN DA. 1Vrit for 
proving property. A writ directed to the 
sheriff, to inquire of the property or goods 
distrained, where the defendant in an action 
of replevin claims the property. 3 BI. Comm. 
148 ; Reg. Orig. 85b. 

D E  aUARANT I NA HABENDA. At common 
law, a writ which a widow entitled to quar
antine might sue out in case the heir or oth
er persons ejected her. It seems to have been 
a summary process, and required the sheriff, 
if 110 j ust cause were shown against it, speed
ily to put her into possession. Aiken v. 
Aiken, 12 Or. 203, 6 P. 682. 

D E  aU I B US S U R  D I SSE I S I N. An ancient 
• writ of entry. 

D E  QUO, and DE aU I B US. Of which. For
mal words in the si�ple writ of entry, from 
whkh it was called a writ of entry "in the 
quo," or "In the quib�t8." 3 Reeve, Eng. Law, 
33. 

O,E QUOTA L,I T I S. In the civil law. A 
contract by which one who has a claim diffi
cult to recover agrees with another to give 
a part" fo-r the purpose of obtaining his serv
ices to recover the rest. 1 Duval, note 201. 

DE RAPT U V I RG I N U M .  Of the ravishment 
of maids. The name of an appeal formerly 
in use in England in cases of rape. Bract. 
fol. 147 ; 2 Reeve, Eng. Law, 38. 

DE RAT I ONAB I L I  PARTE BONORUM.  A 
writ which lay for the widow (and children) 
of a deceased person against his executors, 
to recover a third part of the deceased's 
personalty, after payment of his debts, or to 
recover their reasonable part or share of his 
goods. 2 Bl. Comm. 492 ; F'itzh. Nat. Brev. 
122, L ;  Hopkins v. Wright, 17 Tex. 36. 

D E  RAT I O NA B I L I B US D I V I S I S. Writ for 
fixing reasonable boundaries. A writ which 
lay to settle the boundaries between the lands 
of persons in different towns, where one com
plained of encroachment. Reg. Orig. 157b ; 
Fitzh. Nat. Brev. 128, M ;  Rosc. Real Act. 
31 ; 3 Reeve, Eng. Law, 48. 

DE REBUS. Of things. The title of the 
third part of the Digests or Pandects, com
prising books 12-19, inclusive. 

D E  R E B US D U B I I S. Of doubtfui things or 
- matters. Dig. 34, 5. 
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DE RECTO. Writ of right. Reg. Orig. 1, 
2 ;  Bract. fol. 327b. See Writ of Right . 

DE RECTO DE ADVOCAT I O N E .  Writ of 
right of advowson. Reg. Orig. 29b. A "Tit 
which lay for one who had an estate in an 
advO'wson to him and his heirs in fee'-simple, 
if he were disturbed to present. Fitzh. Nat. 
Brev. 30, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 

DE RECTO D E  RAT I ONA B I L I PARTE. 
Writ of right, of reasonable part. A writ 
which lay between privies in blood, as be
tw�en brothers in gavelkind, or between sis
ters or other coparceners for lands in fee
simple, where one was deprived of his or her 
share by another. Reg. Orig. 3b ; Fitzh. Nat. 
Brev. 9, B. Abolished by St. 3 & 4 Wm. IV. 
c. 27. 

DE RECT O PAT ENS. vVrit of right patent. 
Reg. o rig. 1. 

DE RED I SSE I SI NA. Writ of redisseisin. A 
writ which 'lay where a man recovered by 
assise of novel disseisin land, rent, or com
mon, and the like, and was put in possession 
thereof by verdict, and afterward was dis
seised of the same land, rent, 0'1' common, 
by him by whom he was disseised before. 
Reg. o rig, 206b ; Fitzh. Nat. Brev. 188, B. 
D E  REP'A RAT I O N E  FAC I EN DA. A writ by 
which one tenant in common seeks to compel 
another to aid in repairing the property held 
in common. 8 Barn. & C. 269. 

DE RESCUSSU. 1Vrit of rescue or rescous. 
A writ which lay where cattle distrained, 
or persons arrested, were rescued from those 
taking them. Reg. Orig. 117, 118 ; Fitzh. 
Nat. Brev. 101, 0, G. 

DE R ETORNO HABEN DO. For having a 
return ; to have a return. A term applied 
to the judgment for the defendant in an 
action of replevin, awarding him a return 
of the goods replevied ; and to the writ or 
execution issued thereon. 2 Tidd, Pl'. 993, 
1038 ; 3 BI. Comm. 149. Applied also to the 
sureties given by the plaintiff on commencing 
the action. Id. 147. 

DE R I E N  C U LPAB L E. L. Fr. Guilty of 
nothing ; not guilty. 

DE SA V I E. L. Fr. Of his or her life ; of 
his own life ; as distinguished from pur Q,uf1'e 
vie, for another's life. Litt. §§ 35, 36. 

DE SALVA GARD I A. A writ of safeguard 
allowed to strangers seeking their rights in 
English courts, and apprehending violence 
or injury to their persons or property. Reg. 
Orig. 26. 

DE SALVO CO ND U CT U. A writ of safe 
DE RECO RD O  ET PROCESSU M I TTE N D I S. conduct. Reg. Orig. 25b, 26. 
Writ to send the record and process of a 
cause to a superior court ; a species of writ D E  SCACCA R I O .  Of or concerning the"ex
of error. Reg. Orig. 209. chequer. The title of a statute passed in the 
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fifty-first year of Henry
' III. 2 Reeve, Eng. From time whereof the me-mory of man does 

Law, 61. not exist to the contrary. Litt. § 170. 

D E  SCUTAG I O  HABENDO. Writ for hav
ing (or to have) escuage or scutage. A writ 
which anciently lay against tenants by 
knight-service, to compel them to serve in 
the king's wars or send substitutes or to pay 
escuage ; that is a sum of money. Fitzh. 
Nat. Brev. 83, C. The same writ lay for 
one who had already served in the king's 
army, or paid a fine instead, against those 
who held of him by knight-service, to recov
er his escuage or scutage. Reg. Orig. 88 ;  
Fitzh. Nat. Brev. 83, D, F. 

DE SE B E N E  G E R E N  DO. For behaving 
himself well ; for his good behavior. Yelv. 
90, 154. 

DE T E M PO R E  I N  TEMPUS ET AD OM N I A  
T E M P O RA. From time t o  time, and a t  all 
times. Townsh. pi, 17. 

DE T E M PS DONT M E M O R I E  . N E  C O U RT. 
L. Fr. F'rom time whereof memory runneth 
not ; time out of memory of man. Litt. §§ 
143, 145, 170. 

DE T ESTAMENT IS.  Of testaments. The 
title of the fifth part of the Digests or Pan
dects ; comprising the twenty-eighth to the 
thirty-sixth books, both inclusive. 

DE T H E O LO N I O. A writ which lay for a 
person who was prevented from taking toll. 
Reg. Orig. 103. 

D E  SECTA AD M O LE N D I N U M. Of suit to 
D E  TRANSGRESS I O N E. A writ of tresa mill. A writ which lay to compel one to 

continue his custom (of grinding) at a mill. pass. Reg. o rig. 92. 

3 Bl. Comm. 235 ; Fitzh. Nat. Brev. 122, M. 

De s imi l i bus  ad s im iHa eadem ratione p ro
ceden d u m  est. ]'rom like things to  like things 
we are to proceed by the same rule or reason, 
[i. e., we are allowed to argue ' from the 
analogy of cases.] Branch, Princ. 

De s im i l ibus id,e,m est jud ican d u m .  Of [re
specting] like things, [in like cases,] the 
judgment is to be the same. 7 Coke, 18. 

DE SON TO RT. L. Fr. Of his own wrong. 
A stranger who takes upon him to act as an 
executor without any just authority is called 
an "executor of his own wrong," (de 80n 
tort.) 2 Bl. Comm. 507 ; 2 StepQ.. Comm. 
244. 

D E  SON TORT D E M ES N E. Of his own 
wrong. The law French equivalent of the 
r .... atin phrase de injuda (q. v.). 

DE STAT UTO M E RCATO R I O. The writ of 
statute merchant. Reg. Orig. 146b. 

DE STAT UTO STA PULfE. The writ of stat
ute staple. Reg. Orig. 151. 

DE S U PE RO N E RAT I O N E  PAST U RfE. Writ 
of surcharge of pasture. A judicial writ 
which lay for him who was impleaded in the 
county court, for surcharging a common with 
his cattle; in a case where he was formerly 
impleaded for it in the same court, and the 
cause was removed into one of the courts at 
Westminster. Reg. Jud. 36b. 

DE TABU L I S  E XH I B,E N D I S. Of sho\ving 
the tablets of a will. Dig. 43, 5. 

D E  TALLAG I O  NON C O N C E D E N DO.  Of 
not allowing talliage. The name given to 
the statutes 25 and 34 Edw. I., restricting the 
power of the king to grant talliage. 2 lnst. 
532 ; 2 Reeve, Eng. Law, 104. 

DE TRANSG R ESS I O N E, AD AUD I EN D U M  
E T  TERM I NA N D U M .  A writ or commission 
for the hearing and determining any outrage 
or misdemeanor. 

DE UNA PA RTE. A deed de una parte is 
one where only one party grants; gives, or 
binds himself to do a thing to another. It 
differs from a deed inter parte8, (q. 1)j) 2 
Bouv. lnst. no. 2001. 

DE UXORE RA PTA ET ABD UCTA. A writ 
which lay where a man's wife had been 
ravished and carried away. A species of 
writ of trespass. Reg. Orig. 97 ; Fitzh. Nat. 
Brev. 89, 0 ;  3 Bl. Comm. 139. 

DE VASTO. Writ of waste. A writ which 
might be brought by him who had the im
mediate estate of inheritance in reversion or 
remainder, against the tenant for life, in 
dower, by curtesy, or for years, where the 
latter had committed waste in lands ; call
ing upon the tenant to appear and show cause 
why he committed waste and destruction in 
the place named, to the disinherison (ad erc.
hwredationem) of the plaintiff. Fitzh. Nat. 
Brev. 55, C ;  3 Bl. Comm. 227, 228. Abolish
ed , by St. 3 & 4 'Vm. IV: c. 27. 3 Steph. 
Comm. 506. 

DE VENTRE I NSP I C I E N DO. A writ to in
spect the body, where a woman feigns to .be 
pregnant, to see whether she is with child. 
It lies for the heir presumptive to examine 
a widow suspected to be feigning pregnancy 
in order to enable a supposititious heir to 
obtain the estate. 1 Bl. Comm. 456 ; 2 Stepb. 
Comm. 287. It lay also where a woman 
sentenced to death pleaded pregnancy. 4 
Bl. Comm. 495. This writ has been recog
nized in America. 2 Chand. Crim. Tr. 381. 

DE V E RBO I N  V E R B U M .  'Word for word. 
DE T E M PO R E  CUJUS CONTRAR I U M Bract. fol. 138b. Literally, from word to 
M E M O R I A  H O M I N U M  N O N  E X I ST I T. word. 



DE vmmORUM SIGNIFIOATIONE 

D E  VERBORUM S I GN I F I CAT I O NE. Of 
the signification of words. An important ti
tle of the Digests or Pandects, (Dig. 50, 16,) 
consisting entirely of definitions of words and 
phrases used in the Roman law. 
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"When the charterer of a. vessel has shipped part 
of the goods on board, and is  not ready to ship 
the remainder, the master, unless restrained by 
his special contract, may tal{e other goods on board, 
and the amount which is not supplied, required to 
complete the cargo, is considered dead freight. The 
dead freight is to be calculated according to the 
actual capacity of the vessel. 3 Chit. Com. Law 
399 ; 2 Stark. 450 ; McCull. Com. Dic. 

"Dead freight" is the compensation payable to 
the shipowner when the charterer has failed to ship 
a full cargo, and "freight" is recompense the 
shipowner is to receive for carrying the cargo into 
its port of discharge. Kish v. Taylor (1912) A. C. 
6gt, 613, citing Carver's Carriage By Sea, par. 666. 

DE V I  LA I CA AMOVEN DA. Writ of (or 
for) removing lay force. A writ which lay 
where two parsons contended for " a church, 
and one of them entered into it with a great 
number of laymen, and held out the other 
vi et armis ; then he that was holden out 
had this writ directed to the sheriff, that he 
remove the force. Reg. Orig. 59 ; Fitzh. Nat. 
Brev. 54, D. D EAD LETTER. A term sometimes applied 
D E V I C I N ETO. From the neighborhood, or to an act that has become obsolete by long 
viCinage. 3 Bl, . Comm. 360. A term applied disuse. 
to a jury. 

D E  WA R RANT I A  C HA RTIE. Writ of war� 
ranty of charter. A writ which lay for him 
who was enfeoffed, with clause of warranty, 
[in the charter of feoffment,] and was after
wards impleaded in an assise or other action, 
in which he could not vouoh or call to war
ranty ; in which case he might have this 
writ against the feoffor, or. his heir, to com
pel him to warrant the land unto him. Reg. 
Qrig-. 157b ; Fitzh. Nat. BreV'. 134, D. Abol
ished by St. 3 & 4 Wm. IV. c. 27. 

D E WARRANT I A " O I E I .  A writ that lay 
where a man had a day in any action to 
appea� in proper person, and the king at that 
day; .or before, employed him in some service, 
so that he could not appear at the day in 
court. It was directed to the justices, that 
they should not record him to be in default 
for his not appearing. Fitzh. Nat. Brev. 17, 
A ;  Termes d� la Ley. 

D EACON; In ecclesiastical law. A minister 
or servant in the church, whose office is to 
assist the priest in divine service and the dis
tribution of the sacrament. It is the lowest 
degree of holy orders in the Church of Eng
land. 2 Steph. Comm. 660. 

D EA D  BO DY. A corpse. The body of a 
human being, deprived of life, but not yet 
entirely disintegrated. Meads v. Dougherty 
County, 98 Ga. 697, 25 S. E. 915. 

D EA D-BORN.  A dead-Dorn child is to be 
considered as if it had never been conceived 
oi' , bo�n ;  in other words, it is presumed it 
never had life, it being a maxim of the com
mOil: ia� that mortuus exitus noOn est exitus 
(a dead birth is no birth). Co. Litt. 29

" 
b. 

Se.e M�rsellis v. Thalhimer, 2 Paige, Ch. (N. 
Y.) 35; 21 Am. Dec. 66 ; 4 Ves. 334. This is 
aiso the doctrine

' 
of the civil law, Dig. 50. 

16. 1129 ; La. Civ. <;Jode, art. 28 ; Domat, liv. 
prel. t. 2, s. 1, nn. 4, 6. 
O EA D F R E I GHT. The amount pai<l by a 
charterer for that part of the vessel's ca
pacity which he does not occupy although he 
has ·contracted for it. ' Gray v� C�rr, � R;  • 

. 6 Q. B. 528 ; Phillips v. Rodie, 15 East ij�7. 

D EAD LETT ERS. Letters which the postal 
department has not been able to deliver to 
the persons for whom they were intended. 
They are sent to the "dead-letter office " 
where they are opened, and returned to the 
writer if his address can be ascertained. 

D EAD MAN'S PART. In English law. That 
portion of the effects of a deceased person 
which, by the custom of London and York, 
is allowed to the administrator ; being, where 
the deceased leaves a widow and children, 
one-third ; where he leaves only a widow or 
only children, one-half ; and, where he leaves 
neither, the whole. This portion the admin
istrator was wont to apply to his own use, 
till the statute 1 Jac. II. c. 17, declared that 
the same should be subject to the statute of 
distributions. 2 Bl. Comm. 518 ; 2 Steph. 
Comm. 254 ; 4 Reeve, Eng. Law, 83. A simi
lar portion in Scotch law is called "dead's 
part," (q. v.) 

DEAD-PLEDGE. A. mortgage, mortuum 
vadium. 

D EA D  R E NT. In English law. A rent pay
able on a mining lease in addition to a roy
alty, so called because it is payable although 
the mine may not be worked. 

D EAD STO RAGE. The storage, eSllecially of 
automobiles 

'
in public garages, where auto

mobiles not in use are to remain uninterrupt
edly for a time, sometimes for the season. 
Hogan v. O'Brien, 203 N. Y. S. 831, 123 Misc. 
865. 

D EAD USE. .A future use. 

D EAD W I RE. One which never carries elec
tricity, or which, at some particular time, is 
not charged with an electric current. City of 
Shawnee v. Sears, 39 Oklo 789, 137 P. 107, 110, 
50 L. R. A. (N. S.) 885. 

D EAD'S PART. In Scotch law. The part 
remaining over beyond the shares secured to 
the widow and children by law. Of this the 
testator had the unqualified disposal. Bell ; 
St,air, Inst. lib. iii. tit. 4, § 24 ; Paterson, 
CoJ;np. §§ 67 4, 848, 902. 
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D EADH EAD'. A term appUed 'to persons 
other than the 01licei's, agents, 01' . employees 
of a railroad company who are permitted by 
the company to travel on the road without 
paying any fare therefor. Gardner v. llalI, 61 
N. O. 21. 

D EADLY FEUD.  In old European law. A 
profession of irreconcilable hatred till a per
son is revenged even by th� death of his ene
my. 

D EADLY WEAPON.  Such weapons or in
struments as are made and designed for of
fensive or defensive purposes', or for ' the de
struction of life or the infliction of injury. 
Com. v. Branham, 8 Bush (Ky.) 387. 

One likely to' produce death or great bodily 
harm. People v. Fuqua, 58 Cal. 245 ; State v. 
Hedrick, 99 W. Va. 529, 130 S. E. 295, 298. 

One which from the manner used, is cal
culated or likely to produce death or serious 
bodily injury. Harris v. State, 72 Tex. Cr. R. 
491, 162 S. W. 1150, 1151 ; McReynolds v. 
State, 4 Tex. App. 327 ; Burgess v. Common
wel'llth, 176 Ky. 326, 195 S. W. 445. 

Any weapon dangerous to. life, or with 
which death may be easily and readily ' pro
duced. Parman v. Lemmon, 119 Kan. 323, 
244 P. 227, 229, 44 A. L. R. 1500 ; People v. 
Dwyer, 324 Ill. 363, '155 N. E. 316" 317� 

The term may denote any instrument so useq as 
to be likely to produce death or great bodily harm, 
and hence may include an automobiie, · especially 
within the meaning of statutes pertaining to assault� 
Williamson v. State, 92 Fla. 980, 111 So. 124, 125, 
53 A. L. · R. 250. But an automobile, whe.n used . in- , 
nocently or negligently 80 as to be likely to pro-

. duce death or bodily injury, or to actually produce 
them without c·riminal liability, has been 'held not 
to be a deadly weapon within the meaning of the 
crimlnal law. People v. Cash, 326 Ill. 104, 157 N. 
E. 76, 79 ; State v. Clark, 196 �owa, 1134, 196 N. W. 
82, 84. 

D EADMAN. As applied to a lifting appli
ance, a piece of timber placed across an open
ing in the ground to which a snatch hook is 
attached. The Teddy (D. O.) 226 F. 498, 500. 

D EAF A N D  D U M B. A man that is born deaf, 
dumb, and blind is looked upon by the law as 
in the same state with an idiot, he being sup
posed incapable of any understanding. 1 Bl. 
Comm. 304. See, however, Alexier v. Matzke, 
151 Mich. 36, 115 N. W; 251, 123 Am. st. Rep. 
255, 14 Ann. Cas. 52. . Nevertheless, a deaf 
and dumb person may .· be tried for felony if 
the prisoner can 'be made to un.derstand by 
menns of signs. 1 Leach, C. L. 102 ; 1 Chit. 
Or. L. 417 ; 1 Bish. Cr. L. § 395 ; Com. v. Hill, 
14 Mass. 207 ; State v. Harri.s, 53 N. C. 136, 
78 Am. Dec. 272 ; 1 Houst. Cr. Rep. 291 ; 
Felts v. Murphy, 201 '0. S. 123, 26 S. Ct. 366, 
50 L. 100. 689. ' 

D EAFFO R EST. See Disatforest. 

parties ;" .Gaut v. ·Dunlap (Tex. Civ. App·.} 188-
S� W. 1020, 4021 ; Ball · v. Dav�nport, 170 
Iowa, 33, 152 N. W. 69, 71 ; the prime object 
being usually the purchasef sale, or exchange 
of ·pro.perty for a pro1it ; ·  Chambers , v.' John
ston, 180 .Ky. 73, 201 ,S. W. 488" 493. Also. 
an act of· buying and seIling ; ,a bargain. ,Ore� 
gon Home Builders . v. Montgomery Inv. Co . ., 
94 Or. 349, 184 P. 487, 493. 

A " deal" between two .parties . Includes any ti'�s':' 
action of any kind between them, and when appli� 
to a transaction co,neeming; a house or block, the 
term does not necessarily . Imply an agreement to 
sell or convey, for the agreement might be ,to rent 
or lease the property. Osborne v. Moore, 112 Tex. 
361, 247 S. W. 498, 499. . 

Q EAL, 'V. To traffic ; to transact bUSiness ; 
tQ trade. See Borg v. International Silver Co; . 
(C. O. A.) 11 F.(2d) 147, 150. Also, to act be
tween two persons, t0 1J;ltervene, or .to hav� 
to do with. State v. Morro, 313 Mo. 114, , �89 
S. W. 697, 699. 

To "deal" in a commodity, however, such as amios 
mobiles, within the meaning Of .8 privilege tax. Stat .. 
ute, means something more than the. maldng· of all 
occasional sale in a municipality where the sellel!' 
has no place of busines�, and no stock of automo
biles on hand. City of. Pascagoula, v. Carter, 18$0 
Miss. 750, 101 So. 687, 688. 

. 

As to 'dealing in futures, see Futures. 
D EALER. In the papular s�nse, one who 
\}uys to sell,-not one · who buys to keep,: : or 
makes to sell. Norris v; ; ,Com.�· 27. Pa. 494 ; 
Com. v: Campbell, 33 Pa. 385 ; Commonwealth 
v. Tq.or�e, Neale & Co., 264 Pa. 408; 107 "A. 
814, ' 815 ; Commonwealth v. Consolidated 
Dressed Beef Co�, 245 Pa . . 605, 91 A. 1065, 
1066, Ann. Oas. 1917A, 966 ; CommonweaJth 
v. Lutz, 284 Pa. 184, 130 A. 410; 411 ; M'oore 
v. State, 148 Ga. 457, 91: S. E. 76, 77 ; In , re  
I . .  Rheinstrolll & Sons Co .  (D. C.) 207 F. 1l9) 
13f>. ' " 

The term includes one whO carries' on the busi: 
ness of selling goods, wares, and merchandise, man
ufactured by him at a store or warehouse apart 
from his 'own shop,

' or manufactory. Atlant1c ·It� 
fining C'o. v. Van Vatkenburg, 265 Pa. 456, 100 ,A,. 208, 
209. 

A "dealer," as in nal'cotics, is one who , . sells 
promiscuously,-one who is ready and willing to 
sell W' anyone applying to .· 'purchase, if unllware 
that they are officers or . un�ercover . men. Taylor 
v. U. s. (C. C. A. ) 19 F. (2d): :S13, 815. 

. 

Under Blue Sky Laws, )1 . ' i'dealer" . is Olae . maJ[
ing successive sales as a blfsiness. State v. Stoc){:. 
man, 21 Ohio' App. 475, 153 N. E. ' 250;' 2i)1 ; Iieopte 
v. Clum, 213 Mich. 651, 182 N. W. 136, 138, '15 A. · L. 
R. 253 ; State v. Barrett, 121 Or. 57, 254 P. 198, 
200. Compare, also, Commonwealth' .t'� . Snverfuli.n, 
220 Mass. 552, 108 N. E: �58, Ann: 'Cas.' · 1917A,. 948:':1" 

For various definitions under particular' siatut�s, 
see state v. Perkins, 88 Vt. 121, 92 A. 1" 2 ,-\�aler 
in evergreen trees) '; >rexas ' Co. v:'State; tii ;;Arlz. 
485, 254 P. 1060, 1063, '53 L K. L. R; 258 . (dea;l'm' : in 
gasoline) ; Pierce v. Hutchljfis�'n, 241 Malls: 557, 
136 N. E, 261, 263 (dealer i1F litotor vehicles) o' : , 

Makers of . an accQmmodation note· arf L deem.Ad 
D EAL, n. An arrangement to attain a de- dealers with whoeyel" di'scounts it. VernoQ :y. lrlaD-
sired result by a combination of intel'est� hattan Co., 17. we,q,d. : (N. Y.) 524. ' i 



DEALER. 

-Dealers' talk. That picturesque and lauda
tory style affected by nearly every trader in 
setting forth the attractive qualities of the 
goods he offers for sale. Prince v. Brackett, . 
Shaw & Lunt Co., 125 Me. 31, 130 A. 509, 511. 
The puffing of goods to induce the sale · there
of ; not regarded in law as fraudulent unless 
accompanied by some artifice to deceive the 
purchaser and throw him off his guard or 
some coneealment of intrinsic defects not 
easily discoverable. Kimball v. Bangs, 144 
Mass. 321, 11 N. E. 113 ; Reynolds v. Palmer 
(C. C.) 21 F. 433 ; Williams v. Fouche, 164 Ga. 
311, 138 S. Eo 580, 581. 

-Real estate dealer. One who, on his own 
account and as a business independent of that 
of another real estate agent, engages for a 
consideration to aid others, whether the own
ers of the property or their agents, in selling 
real estate which is offered for sale. Horsley 
v. Woodley, 12 Ga. App. 456, 78 S. E. 260, 261. 

D EALI NGS. Transactions in the course of 
trade or business ;-held to include payments 
to a bankrupt. Moody & M. 137 ; 3 Car. & 
P. 85. 

D EAN. In English ecclesiastical law. An 
ecclesiastical dignitary who presides over 
the chapter of a cathedral, and is next in 
rIDlk to the bishop. So called from having 
been originally appointed to superintend ten 
canons or prebendaries. 1 Bl. Comm. 382 ; 
CQ. Litt. 95 ;  Spelman. 

There are several kinds of deans, namely : Deans 
of chapters ; deans of pecuiiars ; rural deans ; 
deans in the colleges ; honorary deans ; deans of 
provinces. 

D EAN AN D C HAPT E R .  In ecclesiastical 
law. The council of a bishop, to assist him 
with their advice in the religious and also 
in the temporal affairs of the see. 3 Co. 75 ; 
1 Bla. Comm. 382 ; Co. Litt. 103, 300 ; Termes 
de lo, Ley ; 2 Burn, Ecc!. Law 120. 

D EAN O F  T H E  ARCH ES. The presiding 
judge · of the Court of Arches. He is also an 
assistant judge in the court of admiralty. 1 
Kent, Comm. 371 ; 3 Steph. Comm. 727. 

DEATH. The cessation of life ; the ceasing 
to exist ; defined by physicians as a total stop
page of the circulation of the blood, and a ces
sation of the animal and vital functions con
sequent thereon, such as respiration, pulsa
tion, etc. 

-This 
·
is "natural death," in contradistinction to 

ucivH death," and, also, to "violent death." See 
those titles, infra. 

-Civil · death. The state of a person who, 
though possessing natural life, has lost all his 
cJvil rights, and as to them, is considered as 
dead . .' ;. Quiek .l'. Western Ry. of Alabama, 207 

· Ala. 376, 92>�. 608, 609. At common Jaw.1he 
edlnetion o£ civil+ights-and relations, so that 

. the ·property of a -person deClared Civilly dead 
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passes to his heirs as if dead in fact. Holmes 
v. King, 216 Ala. 412, 113 So. 274, 276. 

The "civil death" spoken of in the books, is of 
two kinds : (1) Where there is a total extinction 
of the civil rights and relations of the party, so 
that he can neither take nor hold property, and 
his heirs succeed to his estate in the same manner 
as if he were really dead, or the estate is for
feited to the crown. (2) Where there is an inca
pacity to hold property, or to sue in the king's 
courts, attended with forfeiture of the estate to 
the crown. Of the first kind, are the cases of 
monks professed, and abjuration of the realm ; all 
the other cases are of the second kind. Strictly 
speaking, there are but two cases of civil death ; 
those of a monk professed, and an abjuration of 
the realm. In re Erskine (C. C.(,A.)  1 F. (2d) 149, 
152. See, generally, Chit. Crim. Law 723 ; Co. Litt . •  
§§ 133, 199, note ; Littleton § 200 ; 1 Bl. Comm. 132 ; 
Baltimore v. Chester, 53 Vt. 319, 38 Am. Rep. 677 ; 
Avery v. Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. 
R. A. 264, 6 Am. St. Rep. 368 ; In re Donnelly's 
Estate, 125 Cal. 417, 58 P. 61, 73 Am. St. Rep. 62 ; 
Troup v. Wood, 4 Johns. Ch. (N. Y. ) 248 ; Coffee 
v. Haynes, 124 Cal. 561, 57 P. 482, 71 Am. St. Rep .. 
99. 

In New York a person sentenced to imprisonment 
is thereafter deemed civilly dead under Penal Law 
§ 511. See Platner v. Sherwood, 6 Johns. Ch. (N. 
Y.)  118 ; Troup v. Wood, 4 Johns. Ch. ( N. Y. ) 228, 
260. 

-Death-bed. In Scotch law. A state of sick
ness which ends in death. Ersk. Inst. 3, 8, 
95. 

-Death-bed deed. In Scotch law. A deed 
made by a person while laboring under a dis
temper of whiCh he afterwards died. Ersk. 
Inst. 3, 8, 96. A deeds is understood to be in 
death-bed, if, before signing and delivery 
thereof, the grantor was sick, and never cou
valesced thereafter. 1 Forbes, Inst. pt. 3, b. 
2, c. 4, tit. 1, § 1. But it is not neeessary that 
he should be actually confined to his bed at 
the time of making the deed. Bell. 

-Death duty. A charge or toll which the state 
makes upon the right to transmit or to re
ceive property on the death of the owner. In 
re Heck's Estate, 120 Or. 80, 250 P. 735, 736. 
The usual name in England for an inherit
ance tax. 

-Death warrant. A warrant from the proper 
executive authority appointing the time and 
place for the execution of the sentence of 
death upon a convict judicially condemned to 
suffer that penalty. 

-Death watch. A special guard set to watch 
a prisoner condemned to death, for some days 
before the time for the ex.ecution, the special 
purpose being to prevent any escape or any 
attempt to anticipate the sentence. 

-Natural death. A death which occurs by the 
unassisted operation of natural causes, as 
distinguished not only from "civil death," but 
also from "violent death'� (q. 'V.) 

;",;.,Presu niptlve death. That which is presumed 
from proof of a: long contin�d absence ;un .. 
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heard from and unexplaIned. The general , 
rule, as now understood, is that the presump
tion of the duration of life ceases at the ex
piration of seven years from the time when 
the person was last known to' be living ; and 
after the lapse of that period there is a pre
sumption of death. Smith Y. Knowlton, 11 
N. H. 197 ; Chamb. Best Ev. 304, note, collect
ing the cases ; Francis v. Francis, 180 Pa. 
644, 37 A. 120, 57 Am. St. Rep. 668 ; 4 U. o. 
Q. B. 510 ; 1 Greenl. Ev. § 41 ; 5 B. & Ad. 86 ;  
)Ialey v. Pennsylvania R. Co., 258 Pa. 73, 101 
A. 911, L. R. A. 1918A, 563. In most of the 
states the subject is regulated by statute. 

The better opinion is that there is no presumption 
as to the time of death. Davie v. Briggs, 97 U. S. 
628, 24 L. Ed. 10S6 ; Chamb. Best Ev. 305 ; 2 Brett, 
Com. 941 ; 2 M. & W. 894. But it has been held 
that death is presumed to take place at the end of 
the seven years' absence ; Brotherhood of Loco
motive Firemen and Engineers v. Nash, 144 Md. 
623, 125 A. 441 ; Apitz v. Supreme Lodge Knights 
and Ladies of H(}nor, 274 Ill. 196, 113 N. E. 63, L. R. 
A. 1917A, 183, affirming 196 Ill. App. 278 ; or at a 
time of peril ; Conner v. New York Life Ins. Co., 
166 N. Y. S. 985, 179 App. Div. 596. 

-Violent death. One caused 01' accelerated by 
the interference of human agency ;-distin
guished from "natural death." 

D EATH'S PA RT. See Dead's Part ; Dead 
Man's Part. 

D EATH SMAN. The executioner ; hangman ; 
he that executes the extreme penalty of the 
law. 

D E BAS I NG. This word, in a statute making 
it slander to charge another with being guilty 
of some "debasing act which may exclude 
him from society," has reference to those re
pulsive acts which would cause him to be 
shunned or avoided, in the same way as would 
a contagious disease. Morris v. I�valls, 22 Ga. 
App. 11, 95 S. E. 385, 386. 

D EBAUC H .  To corrupt one's manners ; to 
make lewd ; to mar or spoil ; to entice ; and, 
when used of a woman, to seduce, or corrupt 
with lewdness. Litton v. Woliver, 126 Va. 
32, 100 S. E. 827, 828 ; State v. Howard, 264 
Mo. 386, 175 S. W. 58, 59. Originally, the term 
had a limited signification, meaning to entice 
or draw one away from his work, employ
ment, or duty ; and from this sense its appli
cation has enlarged to include the corruption 
of manners and violation of the person. ' In 
its modern legal sense, the word earries with 
it the idea of ' ;carnal knowledge," aggravated 
by assault, violent seduction, ravishment. 
Koenig v. Nott, 2 Hilt. (N. Y.) 323. And see 
Wood v. Mathews, 47 Iowa, 410 ; State v. 
Curran, 51 Iowa, 112, 49 N. W. 1006. See, al
so, Debauchery. 

D EBAU C H E RY. In general, excessive indul
gence in sensual pleasures ; in a narrower 
sense, sexual immorality or excesses, or the 
unla,yful indulgence of lust. Suslak v. Unit-

DEBENTtm.B " STOCK 

ed Sta,tes (C. C. A.) 213 F. 913, 917 ; Gillette 
v. rnited States (C. O. A.) 236 F. 215, 217. , \ 

In · the White Slave Act (Act June 25, 1910, C. 395, 
36 Stat. 825 U8 USCA §§ 397-404] ) ,  making it an 
offense to procure the interstate transportation 
of a girl for the purpose of prostitution and de- ' 
bauchery, "debauchery" is not limited to the mean
ing of seduction, but includes a purpose to expose 
her to such influence as will naturally and inevitably 
so corrupt her character as to lead her to acts 
of sexual immorality, or, if she is  already a sexu
ally 'corrupt woman, a purpose that she shall en
gage or continue more or less habitually in sexu
ally immoral practices. Van Pelt v. United States 
( C. C.  A. ) 240 F. 346, 348, L. R. A. 1917E, 1135. 

D E BENTU RE. A certificate given by the col
lector of a port, under the United States cus
toms laws, to the effect that an importer of 
merchandise therein named is entitled to a 
drawback, (q. v.,) specifying the amount and 
time when payable. See .A.ct Congo March 2,  
1799, § 80 ; U. S.  Rev. Stat. §§ 3037-40. 

An instrument in use in some government 
departments, particularly in England, by 
which the government is charged to pay to a 
creditor or his assigns the sum found due on 
auditing his accounts. Brande ; Blount. 

A security for a loan of money issued by a 
public company, usually creating a charge on 
the whole or a part of the company's stock 
and property, though not necessarily in the 
form of a mortgage. They are subject to cer
tain regulations as to the mode of transfer, 
and ordinarily have coupons attached to fa
cilitate the payment of interest. They are 
generally issued in a series, with provision · 

, that they shall rank pari passu in proportion 
to their amounts. See Bank v .. Atkins, 72 
Vt. 33, 47 A. 176 ; Cavanagh, Mon. Sec. 267 ; 
56 L,. J. R. eh. D. 815 ; Brice, Ultra Vires (2d 
Ed.) 279. 

' 

A charge in writing on certain property, 
with the repayment at a time fixed, of money 
lent by a person therein ,. named at a given 
interest. 

Any instrnment (other than ' a covering or 
trust deed) which either creates or agrees to 
create a debt in favor of one person or corpo
ration, or several persons or corporations, or 
acknowledges such debt. Simonson, Dehen
hues, 5. 

An English writer says : "N(} one seeInS to know 
exactly what debenture means ; "  Buckley, Com
panies Act 169 ; and Chitty, J., said : " So far as ' 
I am aware, the term debenture has never received 
any precise legal definition. It is, comparatively 
speaking, a new term. " 56 L. J. Ch. 817. 

A debenture is distinguished (1) from a mort
gage which is an actual transfer of property, (2}  
from a bond which does not directly affect prop
erty, and (3) from a mere charge on property which 
is individualized and does not form part of a series 
of similar charges ; Cay. Mon. Sec. 267, citing L. 
R. 10 Ch. D. 530, 681 ; 15 Ch. D. 465 ; 21 Ch. D. 
762 ; L. R. 7 App. Cas. 673 ; J oiles, Corp. B. & M. · 

§ 32 ; 10 H. L. C. 191 ; L. R. 2 Ch. D; 337. 

D E B E N T U R E  STOC I{. A stock or fund rep
resenting money borrowed by a company or 
public body, in England, and charged on the. 
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whole or part of its property. An issue of tion itself must of necessity ,fail. Wing. �Iax. 
stock usually irredeemable and transferable 113, 114, max. 40 ; Broom, Max. 180. 
in any amount, not including a fraction of a 

D E B I T. pound. A sum charged as. due or owing. 

The terminability and fixity in amount of de
bentures being inconvenient to lenders has led to 
thf;lir being in many cases , superseded by debenture 
stock., Whart. Lex. 

' 

The' term is us�d in book-keeping to denote 
the left page of the ledger, or the charging 
of a person or an account with all that is 
supplied to or paid out for him or for the sub
ject of the account. Also, the balance of an 

at
T!;1 /s��e

is
Of

th:e�:�:,
u�: ��:!d!=at��� :�r:o:�n! account where it is shown that something re-

of money, of the right to re,ceive a perpetual an- mains due to the party keeping the account. 
nuity ; 9 Ch. D. 337 ; Buckley, Companies Acts 172 ; In industrial insurance nomenclature, a 
and none the, less so ill redeemable at the option certain identified territory in which a sollci-, 
of the cpmpany ; itZ. tor operates by soliciting new business and 

taking care, as through collection of the debit 
Debet esse fin is litium.  There ought to be an accounts, of the company's patrons for in-end of suits ; there should be some period put surance theretofore written ; such insurance to litigation., Jenk. Cent. 61. being usually written in small amounts on 
DE B ET ET D ET I N ET. (Lat. He owes and 
detains.) Words anciently used in the orig
inal writ, (and now, in English, in the plain
tiff's declaration,) in an action of debt, where 
it was brought by one of the original contract
ing parties who personally gave the credit, 
aga�,ri�t the other who personally incurred the 
debt" or against his heirs, if they were bound 
to the payment ; as by the obligee against the 
obligor, by the landlord, against the tenant, 
etc. The declaration, in such cases, states 
that the defendant "owes to," as well as de
tains from." the plaintiff the debt or thing in 
question ; and hence the action is said to be 
"in the debet et detinet." Where the declara
tion merely states that the defendant detains 
the debt, (as in actions by and against an ex
�cutor for a debt due to or from the testator,) 
the action is said to be "in the detinet" alone. 
Fitzh. Nat. Brev. 119, G. ; 3 Bl. Comm. 155. 

D EB ET ET , SO LET. (Lat. He owes and is 
used to.) Where a man sues in a writ of right 
01,' to recover any right of which he is for the 
first ti.me disseised, as of a suit at a mill or in 
case ,of a writ of quod permittat, he brings his 
writ' in the debet et so let. Reg. Orig. 144a ; 
Fitzh. Nat. Brev. 122, M. 

De,bet q uis j uri subjaeere ub i  del inquit. One 
[every one] ought to be subject to the law 
[of the place] where he offends. 3 lnst. 34. 
Tlhis maxim is taken from Bracton. Bract. 
fol. 154b. Finch, Law, 14, 36 ; Wing. Max. 
113 ; 3 Co. 231 ; 8 Scott N. R. 567. 

D E B ET S I N E 'B R EVE. (Lat. He owes with
out declaratioil ' filed.) Used in relation to a 
conf.2ssion of jud,gment. 

the weekly payment plan. Jones v. Pruden
tial Ins. Co. of America, 173 Mo. App. 1, 155 
S. W. 1106, 1107. 

D E B I TA FU N D I .  L. Lat. In Scotch law. 
Debts secured upon land. Ersk. lnst. 4, 1, 11. 

D EB I TA LA I C O R U M .  L. Lat. In old Eng
lish law. Debts of the laity, or of lay per
sons. Debts recoverable in vhe civil courts. 
Crabb. Eng. Law, 107. 

Debita seq uuntur personam debitoris. Debts 
follow the person of the debtor ;  that is, they 
have no locality, and may be collected wher
ever the debtor can be found. 2 Kent, Comm. 
429 ; Story, Conti. Laws, § 362 ; Halkers, Max. 
13. 

D E B I TO R. In the civil and old English law. 
A debtor. 

Debitor non p rresu m itur donare. A debtor is 
not presumed to make a gift. Whatever dis
position he makes' of his property is supposed 
to be in satisfaction of his debts. 1 Kames, 
Eq. 212. Where a debtor gives money or 
goods, or grants land to his creditor, the nat
ural presumption is that he means to get 
free from Ibis obligation, and not to make a 
present, unless donation be expressed. Ersk. 
lnst. 3, 3, 93 ; Dig. 50, 16, 108 ; 1 P. Wms. 
239 ; Who & Tud. L. Cas. Eq. 378. 

Debitorum'  pactionibus credito'rum petitio n ee 
tolli n ee m inui . potest. 1 Poth. ObI. 108 ; Broom, 
Max. 697, Bart. Max. 115. The rights of cred
itors can neither be taken away nor dim
inished by agreements among (or of) the debt
ors. 

D E B I TR I X. A female debtor. 

D EB I TU M .  
debt. 

Something due, or owing ; a 
Debet sua CUiqli� dorn us esse perlug ium tutis
sim,um .  Ev�ri m'anis liouse should be a per
fectly' safe r.e�Uge. Qlason v. Shotwell, 12 
Johns. (N. Y.) 3;L, 54. , 

Debitum et oontractus sunt n ullius loci.  Debt 
O,�bile funda�entum fall it opus. A weak foun- and contract are of [belong to] no place ; '  have 
dation frustrates . [or renders vain] . the work no particular locality. 7 Co. 61. The obliga
[built upon it.] Shep. , Touch. 60 ; Noy, Max. tion in these ca�es is purely personal1 and ac-
5, max. 12 ; ]'inch, Law, . b .. 1" ch. 3� . 'When ti911� b>.· ¢nf()rce it may be brought anywhere. ' 
the fOtin�atit>Ii ' faii�' all :goes to the' grolind ; 2 Insl.,' '231 ';' Story� Conti. Laws, § 3'62 ; 1 
as, ' where . ti;{e �.aUse 'of �ction fails, the ac- . Si'nith," '�ad� Cas. 3.40, 363 ; 7 M. & �. 1019, De , ", .. ... .:I :O!"ltc �4 . . , . < , , : ' ; ' :  I . r .  � .. .  '. ' .  . 1 . , ... ' . ,  _ ._ 
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' DE B I T U M  I N  PRI£SENTI SOLVENOUM IN 
FUTU RO. A debt or obligation · complete 
when contracted, but of which the perfo·rm
ance cannot be required till some future pe
riod. 

D E B I TU M  S I N E  B R EV I .  L. Lat. Debt with
out writ ; debt without a declaration. In old 
practice, this term denoted an action begun 
by originar bill, instead of by writ. In Ii'rod
ern usage, it is sometimes applied to a debt 
evidenced by confession of judginent without 
snit. The equivalent NQrman-French phra8el 
was "debit 8an8 breve." Both are abbrevi
ated to d. 8. b. 

D EBT. A sum of money due by certain and 
express agreement ; as by bond for a deter
minate sum, a bill or note, a special bargain, 
or a rent reserved on a lease, where the 
amount is fixed and specific, and does non de
pend upon any subsequent valuation to settle 
it. 3 Bl. Comm. 154 ; Camden v. Allen, 26 
N. J. Law, 398 ; Appeal of CitY,of Erie, 91 Pa. 
398 ; Dickey v. Leonard, 77 Ga. 151 ; Hagar 
v. Reclamation Dist., 111 U. S.  701, 4 S. Ct. 
663, 28 L. E,d. 569 ; Appeal Tax Court v. Rice, 
50 Md. 302 ; Fisher v. Consequa, 2 Wash. C. 
C. 386, Fed. Cas. No. 4,816 ; State v. Board 
of Loan Com'rs of State of New Mexico, 19 
N. M. 266, 142 P. 152, 155 ; Neilson v. Title 
Guaranty & Surety Co., 101 Or. 262, 199 P. 
948, 951 ; Shultz v. Ritterbusch, 38 Okl. 478, 
134 ·P. 961, 968 ; W. S. Tyler Co. v. Deutsche 
Dampfschifffahrts Gesellschaft Hansa, Brem
en, Germany (D. C.) 276 F. 134, 136. 

An unconditional promise to pay a fixed sum at 
a specified time. Lowery v. Fuller, 221 Mo. App. 
495, 281 S. W. 968, 972. 

A contractual obligation to pay in the future for 
considenltions received in the present. Lesser v. 
Warren Borough, 2.37 Pa. 5(}1, 85 A. 839, 841, 43 L. 
R. A. ( N. S . )  839. 

The word "debt" carries with it the requirement 
of certainty, the foundation of promise by express 
contract, and necessarily implies legality. Clinton 
Mining & Mineral Co. v. Beacon ( C. C. A. ) 266 F. 
621, 622, 14 A. L. R. 263. 

The word "debt," in the definition of a mortgage 
as a hypothecation or pledge of property as se
curity for a debt, means a duty or obligation to 
pay, for the enforcement of which an action lies. 
Stollenwerck v. Marks & Gayle, 188 Ala. 587, 65 So. 
1024, 1027, Ann. Cas. 1917C, 981 ; Gibson v. Hopkins, 
80 W. Va. 756, 93 S. E. 826, 827. 

Standing alone, the word "debt" is as applicable 
to a sum of money which has been promised at a 
future day, as to a sum of money now due and 
payable. To distinguish between the two, it may 
be said of the former that it is a debt owing, and 
of the latter that it is a debt due. A sum of money 
which is certainly and in all events payable is a 
debt, without regard to the fact whether it be pay
able now or at a future time. A sum payable 
upon a contingency, however, is  not a debt, or does 
not become a debt until the contingency has hap
pened. People v. Arguello, 37 Cal. 524. 

A sum of money arising upon a contract, 
express or implied. Kimpton v. Bronson, 45 
Barb. (N. Y.) 618 ; In re Hellams (D. C.) 223 

F'; 460, 462 ; 'Johnson v. Garner (D. G.) 233 
F. 756, __ 761. AlSo, the obligation to pay a 
sum certain ; Indian Refining 00. v. Taylor, 
195 Ind. 223, 143

' 
N. E. 682, 689 ; American 

R;io Grande Land & I rrigation Co. y. Karle 
(Tex. Oiv. App.) 237 s. W. 358, 360 ; or a sum 
whioh may be ascertained by simple math
ematical calculation from known f.acts ; H. G.
Kilbourne Co. v. SiIllndard Stamp Affixer Co., 
216 Mass. 118, 103 N. E. 4119, - 470 ; Clinton 
Mining & Mineral Co. v. Beacom (D. C.) 264 
F. 228, 229 ; regardless of whether the llit
bility arises by contract or is implied or im
posed by law ; State v. Latham, 136 Tenn. 
30, 188 S. W. 534, 535 ; U. S. v. Colt, 1 Pet. 
C. C. 145, Fed. Cas. No. 14,839 ; Lindstrom 
v. Spicher, 53 N. D. 195, 205 N. W. 231, 233, 
41 A. L. R. 968. 

A "debt" is a specified sum of money owing to 
one person from another, including not only the 
obligation of the debtor to pay, but the right of 
the creditor to receive and enforce - payment. Mar
tin v. Wise, 183 Ind. 530, 109 N.  E. 745, 747 ; State 
v. Sayre, 91 Ohio St. 85, 109 N. E. 636 ; Angola Brick 
& Tile Co. v. Millgrove School Tp., Steuben Coun
ty, 73 Ind. App. 557, 12.7 N. E.  855, 856 ; Dewey 
v. Denson, 31 Ga. App. 352, 120- S. E'. 805, 807. 

A fixed and certain obligation to pay mon
ey or some other valuable thing or things, 
either in the present or in the future. Plym
outh Tp. v. Borough of Larksville, 268 Pa. 
45, 110 A. 801, 802 ; Burke v. Boulder Milling 
& Elevator Co., 77 Colo. 230, 235 P. 574, 575. 

In a still mO'Fe general sense, that which 
is due from one person to another, whether 
money, goods, or services. Phillips v. Phil
lips' Ex'r, 188 Ky. 2,45, 221 S. W. 557, 558 ; 
Holman v. Hollis, 94 Fla. 614, 114 So. 254, 
255 ; State v. State Board of Examiners, 74 
Mont. 1, 238 P. 316, 323. 

A "debt" is an obligation arising otherwise than 
by sentence by a court for a breach of the public 
peace or for crime. Ruggles v. State, 120 Md. 553, 
87 A. 1080, 1084. 

In a broad sense, any duty to respond to 
another in money, labor, or service ; it may 
even mean a moral or honorary obligation, 
unenforceable by legal action. Pierce v. Unit
ed States (C. C. A.) 257 F. 514, 516 ; U. S. Su
gar Equalization Board v. P. De Ronde & Co. 
(C. C. A.) 7 F.(2d) 981, 984. 

Also, sometimes, an aggregate of separate 
debts, or the total sum of the existing claims 
against a person Or company. Thus we speak 
of the "national debt," the "bonded debt" of 
a corporation, etc. 

The word "debt" has no fixed legal meaning ; 
Electric Reduction Co. v. Lewellyn ( C. C. A. ) U F. 
(2d) 493, 494 ; but takes shades o-f meaning from 
the occasion of its use and color from accompany
ing words ; Morrow v. Hayes, 226 Mich. 301, 197 N. 
W. 554, 555. 

The word is of large import, including not only 
debts by specialty, and debts of record, or judg
ments ( Liberty Mut. Ins. Co. v. Johnson Shipyards 
Corporation (C.  C. A. ) 6 F. (2d) 752, 75::;, affirming 
(D. C.) 300 F. 952 ; Schooley v. Schooley, 184 Iowa., 
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835, 169 N. W. 56, 57, 11 A. L. R. 110 ; . Bronson v. 
Syverson, 88 Wash. 264, 152 P. 1039, 1040, L. R. A. 
1916B, 993, Ann. Cas. 1917D, 833 ; Ex parte Harrison 
( D. C . )  272 F. 543, 544 ; Rayborn v. Reid, 139 S.  C. 
529, 138 S. E. 294, 295 ; Rosenberg v. Rosenberg, 
152 Md. 4!1, 135 A. 840) , but also obligations aris
ing under simple contract, to a very wide extent ; 
and · in its popular sense includes all that is due 
to a man under any form of obligation or promise. 
Gray v. Bennett, 3 Metc. ( Masll ' )  522, 526 ; Lundeen 
v. Nyborg, 161 Minn. 391, 201 N. W. 623, 624 ; Mc
Crea v.  First Nat. Bank, 162 Minn. 455, 203 N. W. 
220 ; lEtna Ins. Co. v. Robertson, 126 Miss. 387, · 88 
So. 883, 890. 

Synonyms 

The term "demand" is of much broader import 
than "d6bt," and embraces rights of action be
longing to the debto·r beyond those which could 
appropriately be called "debts." In this respect 
the term "demand" is one of very extensive im
port. In re Denny, 2 Hill (N. Y. ) 223. 

Nevertheless, "debt" may" be synonymous with 
"claim" ; In re Littleton's' Estate, 223 N. Y. S. 
470, 479, 12.9 Misc. 845 ; and may include any kind 
of a j ust demand. Goldberg v. Parker, 87 Conn. 99, 
87 A. 555, 557, 46 L. R. A. ( N. S. ) 1097, Ann. Cas. 
1914C, 1059. 

The word dues is equivalent to "debts," or that 
which is owing and has a contractual significance. 
State v. Mortgage Security Co., 154 Minn. 453, 192 
N. W. 348, 350. 

"Debt" is not exactly synonymous with "duty." 
A debt is a legal liability to pay a specific sum of 
money ; a duty is a legal obligation to perform 
some act. Allen v. Dickson, Minor (Ala. ) 120. 

"Obligation" is a; broader term than �'debt." 
Bovee v. Boyle, 25 Colo. App. 165, 136 P. 467, 469. 
Every obligation is not a debt, though every debt 
is an obligation. Lindstrom v. Spicher, 53 N. D .  
195, 205 N .  W .  231, 233, 4 1  A .  L .  R .  968 ; In r e  Moore
head's Estate, 289 Pa. 542, 137 " A. 802, 806, 52 A. L. 
R. 1'251. 

TQ.e words " debt" and "liability" are not neces
sarily . synonym(;lUs. As applied to the pecuniary 
relatio�s of parties, liability is a term of broader 
significance than debt. Coulter D ry Goods Co. v. 
Wentw,orth, 171 Cal. 500, 153 P. 939, 940 ; Clinton 
Minip.g & · Mineral Co. v. Beacon (C. C. A. ) 266 F. 
621; Ii .A • .  L. R. 263. Liability is responsibility ; 
the state of . one who is bound in law and justice· 
to do something which may be enforced by action. 
This liability may arise from contracts either ex
press or implied, or in consequence of torts com
mitted. McElfresh v. l\:irkendall, 36 Iowa, 226. 
"Liability" ordinarily means an obligation which 
may or may not ripen into a debt. Irving Bank
Columbia Trust Co. v: New York Rys. Co. (D. C . )  
292 F :  429, 433. Yet "debt" may sometimes include 
various kinds of liabilities. See Allen ' v. Cosmo
politan Trust Co.; 247 Mass. 334, 142 N. E. 100, 103 ; 
Digney v. Blanchard, 2.29 Mass. 235, 118 N. E. 250 ; 
Carroll v. Bowling, 151 Md. 59, 133 A. 851, 854. 

I n  P ractice 

The name of a common-law qction, which 
li�s to recover a certain sp�ific f'-g.m of mon� 
ey, or a sum · that can readily be reduced to a 
certainty. , 3 ·Bl. Comm. 154 ; 3 .8teph. Comm. 
461 ; · 1 Tidd·, "Pro ,3 ; Drennen Motor Car Co. 
v. Evans, 192 Ala. 150, 68 So. 303 ; . Crockett 
v. Moore, .3 Sneed (Tenn.) 145 ; Lee V. Gar
diner, 26 'Miss. 521 ; Home v. Semple, .3 Mc
Leal}; · ,l$O, .Fe(I. ' Cas. No. 6,658 ; . Bullard v. ' 
�ll" l Ma� •. : 243, Fe9. • .  Cas,; No; . .  2;121;  D.' S� , 

526 

v. Claflin, 97 U. S. 546, 24 L. Ed. 1082 ; Baum 
v. '.Ponkin, 110 Pa. 569, 1 A. 535. 

It is thus distinguished from assurnpsit) which 
lies as well where the sum due is uncertain as 
where it is certain, and from covenant) which lies 
only upon contracts evidenced in a certain manner. 

It is said to lie in the debet and detinet, 
(when it is stated that the defendant owes and 
detains,) or in the detinet, (when it is stated 
merely that he detains.) Debt in the detinet 
for goods differs (from detinue, because it is 
not essential in this. action, as in detinue, 
that the specific property in the goods should 
have been vested in the plaintiff at the time 
the action is brought. Dyer, Ub. 

I n  Genenl 

-Active debt. One due ,to a person. Used 
in the civil law. 

-Ancestral debt. One of an ancestor which 
the law comp€ls the heir to pay. Watkins v. 
Holman, 16 Pet. 25, 10 L. Ed. 873 ; A. & E. 
Encyc. 

-Debt by s im ple contract. A debt or demand 
founded upon a verbal or implied contract, or 
UpOll any written agreement that is not un
der seal. 

-Debt by specialty or special contract. A debt 
due, or acknowledged to be due, by some deed 
or instrument under seal ; as a deed of cove
nant or sale, a lease reserving rent, or a bond 
or obligation. 2 Bl. Comm. 46,5 ; In re Harris 
(N. J.) '137 A. 215, 216, ; Kerr v. Lydecker, 51 
Ohio St. 240, 37 N. E. 267, 23 L. R. A. 842 ; 
::\farriott v. Thompson, Willes, 189. 

-Debt e'x m utuo. A species of debt or obliga
tion mentioned by Glanville and Bracton, and 
which arose ex mutuo, out of a certain kind 
of loan. Glan. lib. 10, c. 3 ;  Bract. fol. 99. 
See Mutuum ; Ex Mutuo. 

-Debt of record. A debt which appears to be 
due by the evidence of a court of record, as 
by a judgment or recognizance. 2 Bl. Comm. 
465. 

-Doubtfu l dlebt. One of which the payment 
is uncertain. Olef des Lois' Rornaines. 

-Fraudu lent debt. A debt created by fraud. 
Such a debt implies confidence and deception. 
It impli'es that it arose out of a contract, 
express or implied, and that fraudulent prac
tices were employed by the debtor, by which ' 
the creditor was defrauded. Howland v. Car- . 
son, 28 Ohio St. 62-8. 

-Hypothecary debt. One which is a lien up
on an estate. 

-J udgment debt. One. which is evidenced by . 
matter of record. 

�Legal debts. Those that are recoverable in 
a court of common law, as debt on a bill of 
exc.hange, a , rbond, or a ,simple .. contract., 
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Rogers v. Daniell, 8 All�n ' (Mass.) 348 ;  Gulld tlon of any of its obligations. McGuire v� 
v� Walter, 182 Mass. 2?-5, 65 N. E. 68. City of Philadelphi�,· 245 Pa. 287, 91 A. 622, 

623. 
-Liquid debt. One which is immediately and 
unconditionally due. 

. -Mutual debts. Money due on both sides be
tween two persons. Such debts must be due 
to and from same persons in same capacity. 
Dole v. Chattabriga, 82 N. H. 39'6, 134 A. 
347, 348. Cross debts in the same capacity 
and right, and of the same kind and quality. 
Lippitt v. Thames Loan & Trust Co., 88 Conn. 
185, 90 A. 369, 374. 

-Passive debt. A debt upon which, ,by agree
ment between the debtor and creditor, no in
terest is payable, as distinguished from active 
debt ; i. e., a debt upon which interest is pay
a,ble. In this sense, the terms "active" and 
"passive" are applied to certain debts due 
from the Spanish government to Great 
Britain. Wharton. In another sense of the 
words, a debt is "active" or "passive" accord
ing as the person of the creditor or debtor is 
regarded ; a passive debt being that which a 
man owes ; an active debt that which is ow
ing to him. In this meaning every debt is both 
active and passive,-active as regards the 
creditor, passive as regards the debtor. 

-Privileged debt. One which is to 'be paid be
fore others in case a debtor is insolvent. 

-Publ ic debt. That which is due or owing by 
the government of a state or nation. The 
terms "public debt" and "public securities," 
used in legislation, are terms generally ap
plied to national or state obligations and 
dues, and would rarely, if ever, be construed 
to include town debts or obligations ; nor 
would the term "public revenue" ordinarily 
be applied to funds arising from town taxes. 
Morgan v. Cree, 46 Vt. 773, 14 Am. Rep. 640. 

-Pu re debt. In Scotch law. A debt due now 
and unconditionally is so called. It is thus 
distinguished from a future debt,-payable 
at a fixed day in the future,-and a contingent 
debt, which will only become due upon the 
happening of a certain contingency. 

-Specialty debt. See Debt Iby specialty or 
special contract, 8upra . 

D E BTEE. A person to whom a debt is due ; 
a creditor. 3 Bl. Comm. 18 ; Plowd. 543. Not . 
used. 

D E BTOR. One who owes a debt ; he who 
may be compelled to pay a claim or demand; 
Anyone liable on a claim, whether due or to 
become due. CO'zart v. Barnes (C. C. A.) 240 
F. 935, 938. 

The term may be used synonymously with "obli
gor," "mortgagor," and the like. Dufilho v. Bor
delon, 152 La. 88, 92 So. 744, 746 ; McDuffie v. Faulk, 
214 Ala. 221, 107 So. 61, 62. 

Common Debtor 

In ScO'tch law. A debtor whose effects have 
been arrested by several creditors. In re
gard to these creditors, be is their commO'n 
debtor, and by this term is ' distinguished in 
the proceedings that take place in the cO'm
peti tion. Bell. 

Debtor's Act 1 869 
The statute 32 & 33 Vict. C. 62, abolishing 

imprisonment for debt in England, and for 
the punishment of fraudulent de.btDrs. · 2 
Steph. Comm. 159-1'64. Not to b e  confouudeg . 
with the Bankruptcy Act of 1869. Mozley & 
Whitley. 

Debtor's Su m m ons 

In English law. A summons issuing frO'm 
a court having jurisdiction in bankruptcy; 
upon the creditor prO'ving a liquidated debt of 
not less than £ 50, which he has failed to col
lect after reasonable effort, stating that if the 
debtor fail, within one week if a trader, and 
'vithin three weeks if a non-trader, to pay O'r 
compound for the sum specified, a petition 
may be presented against him praying that he 
may be adjudged a bankrupt. Bankruptcy 
Act 1�69, § 7 ;  Hobs. Bankr. ; Mozley & Whit
ley. 

-Si m p�e  contract de,bt. One where the con- D ECALO G U E .  The ten commandments 
tract upon which the obligation arises is nei- which, according to Exodus XX, 1-18, were 
ther ascertained ,by matter of record nor yet given by God to Moses. The Jews called 
by deed or special instrument, but by mere them the "Ten 'Words," hence the name. 
oral evidence the most simple of any, or by 
notes unsealed, which a re capa-ble of a more 
easy proof, and therefore only better than a 
vel'bal promise. 2 Bl. Comm. 466. 

-Solvent debts. In Pennsylvania, the "sol
yent debts" which a city may deduct from its 
gross indebtedness pursuant to' Act April 20, 
1874 (P. L. 65 ; 53 PS § lS71 et seq.), in as
certaining its borrowing capacity, are debts 
due it directly, payment O'f which it can en
force as one of its quick assets for the liquida� 

D ECANATU'S. A deanery. Spelman. A com
pany of ten persons. Calvin. 

Also (and in this sense sometimes spelled 
Decania, or Decana), a town or tithing, con:
sisting originally of ten families of freehold
ers. Ten tithings compose a hundred. 1 Bill. 
Comm. 114 ; Medley, Orig. !llus. Eng. Const. 
Hist. 

D ECAN I A. The ()ffice, jurisdiction, territO'ry, 
or command of a decanus, or dean. Spelman. 
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D ECAN US. 

I n Ecclesiastical and Old European Law 

An officer having supervision over, ten ; a 
dean. A term applied not only to ecclesias
tical, but to civil and military, officers. 
Decanu8 mona8ticu8 ; a mona.stic dean, or 
dean of a monastery ; an officer oyer ten 
monks. Deoanu8 in majori eccle8ice ; dean of 
a cathedral church, presiding over ten pre
bendaries. Decanu8 epi8copi ; a bishop's or 
rural dean, presiding over ten clerks or par
ishes. Decanu8 friborgi ; dean of a friborg. 
An officer among the Saxons who presided 
over a friborg, tithing, decennary, or asso
ciation of ten inhabitants ; otherwise called 
a "tithing man," or "borsholder," his duties 
being those of an inferior judicial officer. , Du 
Cange ; Spelman, Gloss. ; Calvinus, Lex. 
Decanu8 militaris ; a military officer having 
command of ten soldiers. Spelman. 

I n  Roman Law 

An officer having the command of a com
pany or "mess" of ten soldiers. Also an offi
cer at Constantinople havillg charge of the 
burial of the dead. Nov. Jus. 43, 59 ; Du 
Cange. 

D ECAP I TAT I O N. The act of beheading. A 
mode of capital punishment by cutting off the 
head. 

D EC EASE, n. Death ; not including civil 
death, (see Death.) In re Zeph's Estate, 50 
Hun, 523; 3 N. Y. S. 460. 

D E C EASE, v. To die ; to depart life, or from 
life: 'This has always been a common term 
in Scotch law. "Gif ane man deccasis." 
Skene. 

D EC EASED,. A, dead person. In re Kite's 
E;state, 194 Iowa, 129, 187 N. W. 5085, 587, 24 
A. L. R. 850. 

D E C E D E NT. A deceased person, especially 
one who has lately died. Etymologically the 
word denotes a person who is dying, but it 
has come to be used in law as Signifying any 
deceased person, testate or intestate. In re 
Zeph's Estate, 50 Hun, 523, 3 N. Y. S. 460. 

D E C E I T. A fraudulent and cheating misrep
resentation, artifice, or device, used by one or 
more persons to deceive and trick another, 
who is ignorant of the true facts, to the prej
udice and damage of the party imposed upon. 
People v. Chadwick, 143 Cal. 116, 76 P. 8'84 ; 
Reynolds v. Palmer (C. C.) 21 F. 433 ; French 
V. Vining, 102 Mass. , 132, 3 Am. Rep. 440 ; 
Swift v. Rounds, 19 R. 1. 527, 35 A. 45, 33 L.' 
R. A. 561, 61 Am. St. , Jtep. 791 ; In re Post, 
54 Hun, 634, 7 N� Y. S. 438 ; Civ. Code Mont. 
1895, § 2292 (Rev. Codes 1921, § 7575). 

' 

, . A ., ' fraudulent misrepresentation , or, , eon': 
trivanee, by'which one man deceives another, 
who has no means of detecting the fraud. to 
th� injury and damage of the latter. 
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A subtle trick or device, whereunto may be re
ferred aU manner of craft and collusion used to 
deceive and defraud another by any means what
soever, which hath no other or more proper name 
than deceit to distinguish the -offense. [West Symb, 
§ 68] ; Jacob. 

A "deceit" is  either : ( 1 )  The suggestion, as a .  
fact, of that which is  n o t  true, by one w h o  does 
not believe it to be true ; (2) the assertion, as a 
fact, of that which is not true, by one who has 
no reasonable ground for believing it to be true ; 
(3)  the suppression of a fact, by one who is bound 
to disclose it, or who gives information of other 
facts which are likely to mislead for want of com
munication of that fact ; or (4) a promise, made 
without any intention of performing it. Civ. Code 
Cal. § 1710 ; Civ. Code S. D.  § 1293 ( Comp. Laws 
1929, § 797) . 

To constitute "deceit, " the statement must be un
true, -made with knowledge of its falsity or with 
J;'eckless and conscious ignorance thereof, especial
ly if parties are not on equal terms, made with in
tent that plaintiff act thereon o r  in a manner ap
parently fitted to induce him to act thereon, and 
plaintiff must act in reliance on the statement in 
the manner contemplated, or manifestly probable, 
to his injury. Corley Co. v. Griggs, 192 N. C. 171. 
134 S. E. 406, 407 ; Pain v. Kie! (C.  C. A. ) 288 F. 
527, 529. See, , also, Crossman v. B2.con & Robinson 
Co., 119 Me, 10.5, 109 A. 487, 489 ; Alpine v. Friend 
Bros., 244 Mass. 164, 138 N. E. 553, 554 ; Gittings 
T. Von Dorn, 136 Md. 10, 109 A. 553, 554 ; Hood v. 
Wood, 61 Ok!. 294, 161 P. 210, 213. 

The essential elements of "deceit" ara represen
tation, falsitY, scienter, deception, and injury. 
Ochs v. Woods, 221 N. Y. 335, 117 N. E. 305, 306. 

I n  Old  Engl ish Law 

The name of an original writ, and the ac
tion founded on it, which lay to recover dam
ages for any injuJ,"y committed deceitfully, 
either in the name of another, (as by bringing 
an action in another's name, and then suffer
ing a nonsuit, whereby the plaintiff became 
liable to costs,) or by a fraudulent warran.ty 
of goods, or other personal injury committed 
contrary to good faith ' and honesty. Reg. 
Orig. 112-116 ; Fitzh. Nat. Brev. 9'5, E, 98. 

Also the name of a judicial writ which 
formerly lay to recover lands which had been 
lost by default by the tenant in a real action, 
in consequence of his not having been sum
moned by the sheriff, or by the collusion of 
his attorney. Rosc. Real Act. 136 ; 3 BI. 
Comm. l66. 

I n  General 

-DeceHfu l plea. A sham plea ; one alleging 
as facts things which are obviously false on 
the face of the plea. Gray v. Gidiere, 4 Strob. 
(S. C.) 443. 

D ECEM TA LES. (Ten such ;  or ten tales, 
jurors.) In practice. The name of ' a  writ 
which issues in England, where, on a trial at 
bar, ten jurors are necessary to make up a 
full panel, commanding the sheriff to summon 
the requisite number.' 3 Bl. Comm. 364 ; Reg. 
JUd. 30b ; 3 Steph. Comm. 602. 

DEOEMVI R I  UTI BUS JU DlCAND IS.; Lat. 
In the Roman law. Ten persons (five senators 
and five equiteB) who acted as the council or 
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assistants of the prretor, when he decided on 
matters of law. Hallifax, Civil Law, b. 3, c. 
8. According to others, they were themselves 
judges, appointed 'by Augustus to . act in cer
tain cases. Calvinus, Lex. ; Anthon, Rom. 
Ant. 

DECENCY. Propriety of action, speech, 
dress, etc. Universal Film Mfg. Co. v. Bell, 
100 Misc. 281, 167 N. Y. S. 124, 128. 

DECENNA. In old English law. A tithing 
or decennary ; the precinct of a frank-pledge ; 

DEO'lSION 

money for his verdict. The injured party 
could thus recover ten times the amount of 
the bribe. 

D EC I MfE. In ecclesiastical law. Tenths, or 
tithes. The tenth part of the. annual profit 
of each living, payable formerly to the pope. 
There were several valuations made of these 
livings at different times. The decimre 
(tenths) were appropriated to the crown, and 
a new valuation established, by 26 Hen. VIII., 
c. 3. 1 Bl. Comm. 284. See Tithes. 

consisting of ten freeholders with their fam- Decimre debe-ntu .. parocho. Tithes are due to 
Hies. Spelman. the parish priest. 

DECENNAR I U'S. Lat. One who held one
half a virgate of land. Du Cange. One of 
the ten freeholders in a decenn,.a,ry. ld. ; Cal
vin. Decennier. One of the decennarii, or 
ten freeholders making up a tithing. Spel
man ; Du Cange, Decenna ; 1 Bla. Comm. 114. 

Decimre de· decimatis solvi non debent. Tithes 
are not to be paid from that which is given 
for tithes. 

Deoimre de jure- divino et canonica institu tione 
pertinent ad per·sonam.. Da!. 50. Tithes be
long to the parson by divine right and canon-

D ECENNARY. A tithing, composed of ten ical institution. 
neighboring families. 1 Reeve, Eng. Law, 13 ; Decimre non debent solvi, ubi non est annua re-
1 Bl. Comm. 114. novatio ; et ex annuatis renovantibus s imul  se

King Alfred, for the better preservation of the 
peace, divided England into counties, the counties 
into hundreds, and the hundreds into tithings or 
decennaries : the inhabitants whereof, living to
gether, were sureties or pledges for each other's 
good behavior. 

D ECEPTI ON'. The act of deceiving ; inten
tional misleading by falsehood spoken or act
ed. Smith v. State, 13 Ala. App. 399, 69 So. 
402, 403. 

D ECEPT I ON E. A writ that lieth properly 
against him that deceitfully doth anything in 
the name of an-other, for one that receiveth 
damage -or hurt thereby. It is either original 
or judicial. Fitzh. N. B. 

mel.  Cro. Jac. 42. Tithes ought not to be 
paid where there is not an aimual renovation, 
and from annual renovations once only. 

DEC I MATI ON. The punishing of every 
tenth soldier by lot, for mutiny or other fail
ure of duty. This was termed "deoimatio le
gionis·' by the Romans. Sometimes only the 
twentieth man was punished, (vicesimatio,) 
or the hundredth, (centesimatio.) 

D EC I M E.. A French coin of the value of the 
tenth part of a franc, or nearly two cents. 

DEC I NER:S. Those that had the oversight 
and check of ten friburgs for the mainte

. nance of the king's peace. Cunningham. 

Deceptis non decipientibus, jura subveniunt. Deci'pi quam fal l ere est tutius. It is safer to 
The laws help persons who are deceived, not be deceived than to deceive. Lofft, 300. 
those deceiving. Tray. Lat. Max. 149. 

DECERIN. In Scotch law. To decree. "De
cernit and ordainit." 1 How. State Tr. 927. · 
"Decerns." Shaw, 16. 

DECESSUS. In the civil and old English 
law. Death ; departure. 

Decet tamen principem servare leges quibus ipse 
servatus est. It behoves, indeed, the prince 
to keep the laws by whiCh he himself is pre
served. 

D EC I  DE. To "decide" includes the power 
and right to deliberate, to weigh the rea
sons for and against, to see which preponder
ate, and to be governed by that preponder
ance. Darden v. Lines, 2 Fla. 571 ; Com. v. 
Anthes, 5 Gray (Mass.) 253 ; In re Milford 
& M. · R. Co., 68 N. H. 570, 36 A. 545. 

DE.C I ES TANTUM. (Ten times as much.) 
The name of an ancient ",rit that was used 
against a juror who had taken a bribe in 
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D E.C IS I ON. A judgment or decree pronounc
ed by a court in settlement of a controversy 
submitted to it and by way of authoritafi,e 
answer to . the questions raised before it. 
Adams v. Railroad Co., 77 Miss. 194, 24 So. 
317, 60 L. R. A. 33 ; Board of Education v. 
State, 7 Kan. App. 620, 52 P. 466 ; Halbert v. 
Alford (Tex.) 16 S. W. 814. 

A judgment given by a competent tribunal. 
Eastman Kodak Co. v. Richards, 123 Misc. 83, 
204 N. Y. S. 246, 248. 

The findings of fact and conclusions of law 
which must be in writing and filed with the 
clerk. Stewart Mining Co. v. Ontario Mining 

. Co., 23 Idaho, 724, 132 P. 787, 791. 

A finding, as by a court, upon either a question 
of law or fact arising in a case. Vermont Marble 
Co. v. Eastman, 91 vt. 425, 101 A. 151, 160. The 
court's finding or findings. Volderauer v. State, 
195 Ind. 415, 143 N. E. 674, 676 ; People's State Bank 
v. Buchanan, 86 Ind. App. 517, 145 N. E. 898, 899 ; 
Chambers v. Farnham, 39 Cal. App. 17, 179 P. ' 423� 
424. 



DECISION 

A determination · of a judicial or quasi ju
dicial nature. Codington County v. Board of 
Com'rs of eodington County, 51 S. D. 131, 212 
N. W. 626, 628. 

-

The term is broad enough to cover both final 
judgments and interlocutory orders. Stout v. Stout, 
68 Ind. App. 278, 131 N. E. 245, 246. And though 
sometimes limited to the sense of judgment ; In
dustrial Commission of Ohio v. Musselli, 102 Ohio 
St. 10, 130 N. E. 32., 33 ; Studebaker Bros. Co. of 
Utah v. Witcher, 45 Nev. 376, 204 P. 502, 503 ;  the 
term is at other times understood as meaning 
simply the first step leading to a judgment ; Dorney 
v. Ives, 36 R. I.  276, 90 A. 164, 165 ; or as an order 
for judgment ; Schofield v. Baker ( D. C . )  242 F. 
657, 658 ; Collins v. Belland, 37 Cal. App. 139, 173 
P. 601, 602. The word may also include various 
rulings, as well as orders. U. S. v. Thompson, 40 
S. Ct. 289, 291, 251 U. S. 407, 64 L. Ed. 333 ; Marr 
v. Marr, 194 Cal. 332, 228 P. 534, 535 ; State Public 
Utilities Commission v. Thedens, 291 III. 184, 125 N. 
E. 765, 766 ; Young v. Washington Water Power Co., 
39 Idaho, 539, 228 P. 323, 325. 

"Decision" is not necessarily synonymous with 
"opinion." A decision of the court is its judg
ment ; the opinion is the reasons given for that 
judgment, or the expression of the views of the 
judge. Houston v. Williams, 13 Cal. 27, 73 Am. 
Dec. 565 ; Craig v.' Bennett, 158 Ind. 9, 62' N. E. 
273 ; In re Estate of Winslow, 34 N. Y. S. 637, 12. 
Misc. 254 ; McAlister v. Harvey (Tex. Civ. App.)  
2813 S. W. 548, 549. But the two words are some
times used interchangeably. Pierce v. State, 109 
Ind. 535, 10 N. E. 302 ; Estey v. Sheckler, 36 Wis. 
434 ; Board of Education of City of Emporia v. 
State, 7 Kan. App. 620, 52 P. 466 ; Keller v . . Sum
mers, 262 Mo. 324, 171 S. W. 336, 337. 

The French lawyers call the opinions which they 
give on questions propounded to them, decisions. 
See Inst. 1, 2, 8 ;  Dig. 1, 2., 2. 
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It may l;>e general or speciaJ :  for example, in 
debt on a bond, a declaration counting on the 
penal part only is generaZ ; one which sets out both 
the bond and the condition and assigns the breach 
is speciaZ ; Gould, PI. c. 4, § 50. 

I n  Evidence 

All unsvrorn statement or narration of facts 
made by a party to the transaction, or by one 
who has an interest in the existence of the 
facts recounted. Also, similar statements 
made by a ·  person since deceased, which are 
admissible in evidence in some cases, con
trary to the general rule, e. g., "dying decla
rations" (see that subtitle, infra). 

I n  Practice 

The declaration or declaratory part of a 
judgment, decree, or order is that part which 
gives the decision or opinion of the court on 
the question of law in the case. Thus, in an 
action raiSing a question as to the constnlc� 
tion of a will, the judgment or order declares 
that, according to the true construction of the 
\v ill , the plaintiff has become entitled to the 
residue of the testator's estate, or the like. 
Sweet. 

I n Scotch Practice 

The statement of a criminal or prisoner, 
taken before a magistrate. 2 Alis. Crim. Pl'. 
555 ; 2 Burne 328 ; Arkl. Just. 70 ; Paterson, 
Compo §§ 952, 970. 

I n  General 

-Declaration against interest. Such declara
tions are evidence of the fact declared, and 
are therefore distinct from admissions, which 

DEC I SI VE, or D E C I SO RY, OATH.  See Oath. amount to a waiver of proof. Jelser v. White, 
183 N. C. 126, 110 S. E. 849, 850. 

D EC LA RANT. A person who makes a decla-
ration. -Declaration in chief. See Chief. 

D EC LA RAT I O N. 

I n  Pleading  

The first of the pleadings on the part of 
the plaintiff in an action at law, being a for
mal and methodical specification of the facts 
and circumstances constituting his cause of 
action. It commonly comprises several sec
tions or divisions, called "counts," and its 
formal parts follow each other in this or
del' : Title, venue, commencement, cause of 
action, counts, conclusion. The declaration, 
at common law, answers to the "libel" in 
ecclesiastical and admiralty law, the "bill" 
in equity, the "petition" in civil law, the 
"complamt" in code pleading, and the 
" count" in real actions. U. S. v. Ambrose, 
108 U. S. 336, 2 S. Ct. 682, 27 L. Ed. 746 ; 
Buckingham V. Murray, 7 Houst. (Del.) 176, 
30 A. 779 ; Smith v. Fowle, 12 'Vend. (N. Y.) 
10 ; Railway Go. v. Nugent, 86 Md. 349, 38 
A. 779, 39 L. R. �. 161 ; Dixon v. Sturgeon, 
·6 Sergo & R. (Pa.) 28 ; 1 Chit. PI. 248 ; Go. Litt. 
17 a, 303 a ;  Bacon, .Abr. Pleas (B) ; Comyns, 
Dig. Pleader, 0, 7 ;· Lawes, Pl. 35 ;  . Steph. Pl. 
36. 

-Declaration of I ndepende nce. A formal dec
laration or announcement, promulgated July 
4, 1776, by the congress of the United States 
of America, in the name and behalf of the 
people of the colonies, asserting and proclaim
ing their independence of the British crown, 
vindicating their pretensions to political au
tonomy, and announcing themselves to the 
world as a free and independent nation. 

-o<eclaration of i ntention. A declaration 
made by an alien, as a preliminary to natural
ization, before a court of record, to the ef
fect that it is bona fide his intention to be
come a citizen of the United States, and to 
renounce forever all allegiance and fidelity 
to any foreign prince, potentate, state, or 
sovereignty whereof at the time he may be a 
citizen or subject. Rev. St. § 2165. 

-Declaration of London.  A declal:ation con
cerning the laws of naval war, agreed upon 
February 26, 1909, by the powers assembled 
at (he London Naval Conference. 

The preamble states that the Declaration was 
made in view of ithe desirabflfty of ail · agreement , 
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upon the rules to " be applied by the International 
Prize Court established by the Second Hague Con
ference. A preliminary provision states that it is 
agreed that the rules adopted "correspond in sub
stance with the generally recognized principles of 
international law. " The subjects dealt with by the 
Declaration include ' Blockade, Contraband, Un
neutral Service, Destruction of Neutral Prizes, 
Transfer to Neutral Flag, Enemy Character, Convoy, 
Search, and Compensation. Higgins, 538-613. 

-neclaration o-f Paris. The name given to 
an agreement announcing four important 
rules of international law effected between the 
principal European powers at the Congress 
of Paris in 1856. These rules are: (1) Pri
vateering is and remains abolished ; (2) the 
neutral flag covers enemy's goods, except con
traband of war ; (3) neutral goods, except 
contraband of war, are not liable to confisca
tion under a hostile flag ; {4) blockades, to be 
binding, must be effective. 

-Deolaratio n  of rig ht. See Bill of rights. 

-Deolaration of st. Petersbu rg. A declaration 
made at St. Petersburg in 1868 on behalf of 
certain of the powers in relation to the pro
hibition of the use of explosive bullets in 
time of war. 

-Deolaration , of trust. The act by which the 
person who holds the legal title to property 
or an estate acknowledges and declares that 
he holds the same in trust to the use of anoth
er person or for certain specified purposes. 
The name is also used to designate the deed 
01' other writing embodying such a declara
tion. Griffith v. Maxfield, 66 Ark. 513, 51 S. 
W. 832. See Drovers' Deposit Nat. Bank of 
Chicago v. Newgass, 161 App. Div. 769, 147 
N. Y. S. 4, 8 ;  Baker v. Baker, 123 Md. 32, 
90 A. 776, 779. 

-Deolaration of war. A public and formal 
proclamation by a nation, through its execu
tive or legislative department, that a stnte 
of war exists between itself and ' another na
tion, and forbidding all persons to aid or as
sist the enemy. 

-Dying declaratio ns. Statements made by a 
person who is lying at the point of death, and 
is conscious of his approaching dissolution, 
in reference to the manner in which he re
ceived the injuries of which he is dying, or 
other immediate cause of his death, and in 
reference to the person who inflicted such in
juries or the connection with such injuries 
of ' a person who is charged or suspected of 
having committed them ; which statements 
are admissible in evidence in a trial for homi
cide (and occasionally, at least in some juris
dictions, in other cases) where the killing of 
the declarant is the crime charged to the de
fendant. Simons v. People, 150 TIL 66, 36 
N. E. 1019 ; State v. Trusty, 1 Pennewill (Del.) 
319, 40 A. 766 ; State v. Jones, 47 La. Ann. 
1524, 18 So. 515 ; Bell v. State, 72 Miss. 507, 
17 So. 232 ; People v. Fuhrig, 127 Cal. 412, 59 
P., 693 ; State v. Parham, 48 La. , Ann. 1309, 
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20 So. 727 ; Ratliff v.· State, 19 Ala. App. 505, 
98 So. 493, 494 ; Frier v. State� 92 Fla. 241, 
109 So. 334, 335 ; McKee v. State, 198 Ind. 
590, 154 N. E. 372, 376 ; Lucas v. Common
wealth, 153 Ky. 424, 155 S. W. 721, 722 ; Rex' 
v. Woodcock, 1 Leach (Eng.) 500. Edwards 
v. State, 113 Neb. 698, 204 N. W. 780, 783 ; 
People v. Selknes, 309 Ill. 113, ,140 N. E. 852, 
854. 

-Self-serving de'claration. One made by a par
ty in his own interest at some time and place 
out of court ;-not including testimony which 
he gives as witness at the trial. Brosnan v. 
Boggs, 101 Or. 472, 198 P. 890, 892. 

DECLA RATO R. In Scotch law. An action 
whereby it is sought to have some right of 
property, or of status, or other right judicially 
ascertained and declared . .  Bell. 

D ECLA RATOR OF TRUST. An action re
sorted to against a trustee who holds prop
erty upon titles em facio for his own benefit. 
Bell. 

D E,CLA RATO RY. Explanatory ; designed to 
fix or elucidate what before was uncertain or 
doubtful. 

D E,C LA RATORY A CT I ON. In Scotch law. 
An action in which the right of the pursuer (or 
plaintiff) is craved to be deolared, but nothing 
claimed to be done by the defender (defend
ant.) Ersk. lnst. 5, 1, 46. Otherwise called 
an "action of declarator." 

D ECLARATO RY DE.C REE. In practice. A 
binding declaration of right in equity without 
consequential relief. 

DECLA RATORY J U D G M ENT. One which 
simply declares the rights of the parties or. 
expresses the opinion of the court on a ques
tion of law, without ordering . anything to 
be done. J ts distinctive characteristics are 
that no executory process,follows as  of course" 
nor is it necessary that an actual · wrong, giv..; · 
ing rise to action for damages, should have 
been done, or be immediately threatened. Pe
tition of Kariher, 284 Pa. 455, 131 A. 265, 268. 

D EOLARATORY PA R'T OF A LAW. That 
which clearly defines rights to be observed 
and wrongs to be e�chewed. 

D E CLA RATORY STATUTE. One enacted 
for the purpose of removing doubts or putting 
an end to conflicting decisions in regard to 
what the law is in relation to a particular 
matter. It may either be expressive of the 
common law (1 Bl. Comm. 86 ; Gray v. Ben
nett, 3 Metc. [Mass.] 527 ; In re Ungaro's Will, 
102 A. 244, 246, 88 N. J. Eq. 25) or may de
clare what shall be taken to be the true mean
ing and intention of a previous statute, 
though in the latter case such enactments are 

, more commonly called "expository statutes." 
McMahon v. Maddox (Tex. Civ. App.) 297 S. 
W. 310, · 312. 



DEOLARE 

DECLAR,E. To make known, manifest, or 
clear. Lasier v. Wright, 304 Ill. 130, 136 
N. E. 545, 552, 28 A. L. R. 674. To signi
fy, to show in any manner either by words 
6r acts. Edwardson v. Gerwien, 41 N. D. 506, 
171 N. W. 101, 102. To publish ; to utter ; to 
announce clearly some opinion or resolution. 
Knecht v. Ins. Co., 00 Pa. 121, 35 Am. Rep. 
641. To allege or affirm. State V. Hostetter 
(Mo. Sup.) 222 S. W. 750, 754. To solemnly 
assert a fact before witnesses) e. g., where a 
testator declares a paper signed by him to 
be his last will and testament. Lane V. Lane, 
95 N. Y. 498. 

This also is ' one of the words customarily used 
in the promise- given by a person who is affirmed 
as a witness,-"sincerely and truly declare and af
firm." Hence, to make a positive and solemn as
severation. Bassett v. Denn, 17 N. J. Law, 433. 

With reference to pleadings, it means to 
draw up, serve, and file a declaration ; e. 
g., a "rule to declare." Also to allege in a dec
laration as a ground or cause of action ; as 
"he declares upon a promissory note." 

D EC L I NAT I ON.  In Scotch law. A plea to 
the jurisdiction, ,on the ground that the judge 
is interested in the suit. 

O EC L I NATO I RES. In French law. Pleas to 
the jurisdiction of the court ; also of lis pen
dens, and of connemite, (q. 'I).) 
D EC L I NATORY PLEA. In English practice. 
The plea of sanctuary, or of benefit of clergy, 
before trial or conviction. 2 Hale, P. O. 236 ; 
4 Bl. Comm. 333. Now abolished. 6 & 7 Geo. 
IV, c. 28, § 6 ;  Mozl. & W. Dict. ; 4 Steph. 
Comm. 400, note ; Id. 436, note. 

DECL I NATURE. In Scotch practice. An 
objection to the jurisdiction of a judge. Bell. 

D ECOCT I ON.  The act of boiling a substance 
in water, for extracting its virtues. The op
eration of bOiling certain ingredients in a 
fluid for the purpose of extracting the parts 
soluble at that temperature. Also the liquor 
in which a substance has been boiled ; water 
impregnated with the principles of any ani
mal or vegetable substance boiled in it. Web
ster ; Sykes V. Magone (C. 0.) 38 F. 497. 

In an indictment "decoction" and "infusion" are 
ejusdem generis; and if one is alleged to have 
been administered, instead of the other, the variance 
is immaterial. 3 Camp. 74. . 

D EC OCTOR� In the Roman law. A bank
rupt ; a spendthrift ; a squanderer of public 
funds. Calvin. 
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sition. A. O. Anderson & CO. V. U. S. (C. C. 
A.) 284 F. 542, 544. 

DECO NFES. In French law. A name for
merly given to those persons who died with
out confession, whether t�ey refused to con
fess or whether they were criminals to whom 
the sacrament was refused. Droit de Canon, 
par M. l' Abbe Andre ; Dupin, Gloss. to Loisel's 
Institutes. 

D ECORATE. To beautify . .  To do something, 
as to a house as such, to improve the condi
tion of the house, or of a room. Grasell v. 
Brodhead, 175 App. Div. 874, 162 N. Y. S. 421, 
423. 

D ECORATO R. One whose business is the 
decoration of dwellings or public edifices. 
Grasell V. Brodhead, 175 App. Div. 874, 162 
N. Y. S. 421, 423. 

D ECOY. To inveigle, entice, tempt, or lure ; 
as, to decoy a person within the jurisdiction 
of a court so that he may be served with 
process, or to decoy a fugitive criminal to a 
place where he may be arrested without extra
dition papers, or to decoy one away from his 
place of residence for the purpose of kid
napping him and as a part of that act. In 
all these uses, tbe word implies enticement or 
luring by means of some fraud, trick, or temp
tation, but excludes the idea of force. Eber
ling v. State, 136 Ind. 117, 35 N. E. 1023 ; John 
V. State, 6 Wyo. 20'3, 44 P. 51 ; Campbell V. 
Hudson, 106 Mich. 523, 64 N. W. 483. 

Also, a "decoy pond." See that title, infra. 

D ECOY LETTE R. A letter prepared and 
mailed for the purpose of detecting a criminal, 
particularly one who is perpetrating frauds 
upon the postal or revenue laws. U. S. V. 
Whittier, 5 Dill. 39, Fed. Gas. No. 16,688. 

D ECOY POND. A pond used for the breed
ing and maintenance of water-fowl. Keeble v. 
Hickeringshall, 3 Salk. 10 ; 11 Mod. 74, 130 ; 
Holt 14 ; 11 East 571. 

DECREE. 
I n  Practice 

The judgment of a court of equity or ad
miralty, answering for most purposes to the 
judgment of a court of common law. A decree 
in equity is a sentence or order of the court, 
pronounced on hearing and understanding all 
the points in issue, and determining the rights 
of all the parties to the suit, according to equi
ty and good con�ience. 2 Daniell, Ch. Pro 
986 ; Wooster V. Handy (C. C.) 23 F. 56 ; Row
ley �. Van Benthuysen, 16 Wend. (N. Y.) 

D ECO LLAT I O. In . old English, and Scotch 383 ; Vance V. Rockwell, 3 0010. 243 ; Halbert 
law. Decollation ; th.e punishment of behead- V. Alford (Tex. Sup.) 16 S. W. 814 ; Haney v. 
ing. Fleta, lib. 1, c. 21, § 6; Neace�Stark Co., 109 . 0r. 93, 219 P. 190, 191 ; 

Motion Picture Patents CO. V. Universal FIlm 
D ECOMPOSED. This word, as used in the M:fg. Co. (D. C.) 232 .F. 263, 265 ; BuU v. Inter·· 
Food and Drugs .Act June 30, 1.906 (21 USCA . national. Power 00.; 84 N; J. Eq. 209, 93 A.r 
§ 8),. means , more t�an . tJae . beginning of . de<-·. 86" 88, ; ·  Alford v. Leonard, .  88 Fln . . 532, . 102 
composition ; it refers to a state of decomp�hi �o • .  885, BOO. It is a. declaration of the court 



announcing the legal consequences of the 

facts found. Robertson v. Talmadge (Tex. 

eiv. App.) 174 S. W. 627, 629. 

As used in a statute establishing a minimum 
wage commission, the term "decree" may be simply 
the equivalent of a .  counsel of the commission, 

. succinctly stated. Holcombe v. Creamer, 231 Mass. 
99, 120 N. E.  354, 355. 

A decree, as distinguished from an order, is :fI.nal, 
and is  made at the he.aring of the cause, whereas 
an order is interloc�to�y, and is made on motion 
or petition. Wherever an order may, in a certain 
event resulting froin: the direction contained in the 
order, lead to the termination of the suit in like 
manner as a decree made at the hearing, it  is called 
a "decretal order." Brown. 

A judgment at law, as distinguished from a de
cree in eq.uity,. was either simply for the plaintiff 
or for the defendant. There could be no qualifica
tions or modifications. But such a judgment does 
not always touch the true justice of the cause or 
put the parties in the position they ought to occupy. 
This result was attained by the decree of a court 
of equity which could be so moulded, or the execu
tion of which could be so controlled and suspend
ed, that the relative duties and rights of the par
ties could be secured and enforced. Bisph. Eq. § 7. 

The· words "judgment" and "decree," however, 
are often used · synonymously ; Finnell· v. Finnell, 
113 Ok!. 269, 230 P. 912, 913 ; especially now that the 
Codes have abolished the distinction between law 
and equity ; Henderson v. Arkansas, 71 Ok!. 253, 
176 P. 751, 753. But of the two terms, "judgment" 
is the more comprehensive, and includes "decree." 
Coleman v. Los Angeles County, 180 Cal. 714, 182 P. 
440, 441. 

Classification 

Decrees in equity are either final or inter
locutory. A final decree is one which fully 
and finally disposes of the whole litigation, 
determining all questions raised by the case, 
and leaving nothing that requires further ju
dicial action. Sawyer v. White, 125 Me. 206, 
132 A. 421, 422 ; Draper Oorporation v. StaJ
ford 00. (C. O. A.) 255 F. 554, 555 ; Johnson 
T. Merritt, 125 Va. 162, 99 S. E. 785, 791 ; 
Kline v. Murray, 79 Mont. 530, 257 P. 465, 467 ; 
Burgin v. Sugg, 210 Ala. 142, 97 So. 216, 217 ; 
Travisl v. Waters, 12 Johns. (N. Y.) 508 ; 
Mills v. Hoag, 7 Paige (N. Y.) 19, 31 Am. Dec. 
271 ; Core v. Strickler, 24 W. Va. 689 ; Ex 
parte Orittenden, 10 Ark. 339 ; 1 Kent, 316. 
An interlocutory decree is a provisional or 
preliminary decree, which is not final and 
does not determine the suit, but directs some 
further proceedings preparatory to the final 
decree. It is a decree pronounced for the pur
pose of ascertaining matter of law or f�ct 
preparatory to a final d-ecree. 1 Barb. Oh. Pl'. 
S26, 327. Teaff v. Hewitt, 1 Ohio St. 520, 59 
Am. Dec. 634 ; Wooster v. Handy (0. 0.) 23 
F. 56 ; Beebe v. Russell, 19 How. 283, 15 
L. Ed. 668 ; Jenkins v. Wild, 14 Wend. (N. Y.) 
543 ; Rooker v. Fidelity Trust 00., 198 Ind. 
207, 1 51 N. E. 610, 613 ; Oornely v. Marck
wald, 131 U. S. 159, 9 S. Ot. 744, 33 L. Ed. 117 ; 
Richmond v. Atwood, 52 F. 10, 2 O. O . ... '\... 607, 
17 L. R. A. 615 ; .. 2 Madd. 462 ; 1 Oh. Oa. 27 ; 
2 Yern. 89 ; 4 Brown, P. O. 287. Where some-
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thing more than the ministerial execution .of 
the decree as rendered is left to be done, the 
decree is interlocutory, and not final, even 
though it settles the equities of the bill. 
Lodge v. Twell, 135 U. S. 232, 10 S. Ot. 745, 
34 L. Ed. 153. The difficulty of exact defini
tion is mentioned in McGourkey v. Ry. 00., 
146 U. S. 536, 13 S. Ot. 170, 36 L. Ed. 1079. 
See, also,.Keystone Manganese & Iron Co. v. 
Martin, 132 U. S� 91, 10 S. Ot. 32, 33 L; Ed. 
275 ; Leyhe v. McNamara (Tex. Oom. App.) 
243 S. W. 1074, 1076. 

I n  French Law 

Certain acts of the Legislature or of the 
sovereign which have the force of law are 
called "decrees" ; as the Berlin and Milan 
decrees. 

I n  Scotch Law 

A final judgment or sentence of court by 
which the question at issue between the par
ties is decided. 

I n ·  Ge'neral 

-Consent decree. One entered by consent of 
the parties ; it is not properly a judicial sen
tence, but is in the nature of a solemn con
tract or agreement of the parties, made under 
the sanction of the court, and in effect an ad
mission by them that the decree is a just de
termination of their rights upon the real facts 
of the case, if such facts had been proved. 
Allen v. Richardson, 9 Rich. Eq. (S. 0.) 53 ; 
Kelly V. Milan (0. 0.) 21 F. 842 ; Schmidt v. 
Mining 00., 28 Or. 9, 40 P. 1014, 52 Am. St. 
Rep. 759 ; Hodgson v. Vroom (C. C. A.) 266 
F. 267, 268 ; Barnes v. American Fertilizer 
00., 144 Va. 692, 130 S. E. 902, 911. It binds 
only the consenting parties ; Myllius V. Smith, 
53 W. Va. 173, 44 S. E. 542 ; . and is not binding 
upon the court ; Ex parte Loung June (D. 
0.) 160 F'. 251, 259. 

-Decree dative. In Scotch law. An order 
of a probate court appointing an administra
tor. 

-Decree n,isi. A provisional decree, which 
will be made absolute on motion unless cause 
be shown against it. In English practice, it 
is the order made by the court for divorce, 
on satisfactory proof being given in support 
of a petition for dissolution of marriage ; it  
remains imperfect for at least six months, 
(which period may be shortened by the court 

, down to three,) and then, unless sufficient 
cause be shown, it is made absolute on mo
tion, and the dissotlJ,tion takes effect, subject 
to appeal. Wharton. It effects a conditional 
divorce, becoming absolute .only upon the hap
pening of a prescribed contingency. Grant 
V. Grant, 84 N. J. Eq. 81, 92 A. 791, 793. 

-Decree of constitution. In Scotch practice. 
A decree by which a debt is ascertained. Bell. 
In technical language, a decree whiClh is requi
site to found a title in the person of the cred
itor, whether that necessity arises: from the 
death of the debtor or of the creditnr. Id. 
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-Decree of d istribution. An instrument by 
which heirs receive property of a deceased ; 
it ' is a final determination of the parties to 
a proceeding. Fischer v. Dolwig, 29 N. D. 
561, 151 N. W. 431, 432. 
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his debtor in order to constitute the debt 
against him and attach the lands, and the heir 
appears and renounces the succession, the 
court then pronounces a decree cognitionis 
cau,sa. Bell. 

-Decree of forthco ming.  In Scotch law. A D EC R E ET C O N D E M NATO R. One where 
decree made after an arrestment (q. 'I).) 01'- the decision is in favor of the plaintiff. Ersk. 
dering the debt to be paid or the effects of the Inst. 4, 3, 5. 
debtor to be delivered to the arresting cred-
itor. Bell. DEC R EET OF VALUAT I O N  O F  T E I N DS. A 

sentence of the court of sessions, (who are 
now in the place of the commissioners for the 
valuation of teinds,) determining the extent 
and value of teinds. Bell. 

-Decre'e of insolvency. One entered in a pro
bate court, declaring the estate in question to 
be insolvent, that is:, that the assets are not 
sufficient to pay the debts in full. Bush v. 
Coleman, 121 Ala. 548, 25 So. 569 ; , 'Valkel' 
v. Newton, 85 Me. 458, 27 A. 347. 

DEC R E M ENTUM MAR I S. Lat. In old Eng
lish la w. Decrease of the sea ; the receding 
of the sea from the land. Callis, Sewers, (53,) 

-Decree of local ity. In Scotch law. 'l'he de- 65. See Reliction. 
cree of a teind court allocating stipend upon 
different heritors. It is equivalent to the ap- . 
portiomnent of a tithe rent-charge. 

�Decree of mod'ification.  In Scotch law. A 
deCree of the teind court modifying or fixing 
a stipend. 

D EC R E P IT. This term designates a person 
who is disabled, incapable, or incompetent, 
either from physical or mental weakness or 
defects, whether produced by age or other 
causes, to such an extent as to render the 
individual comparatively helpless in a per
sonal conflict with one possessed of ordinary 
health and strength. Hall v. State; 16 Tex. 
App. 11, 49 Am. Rep. 824. 

-Decree of n U l lity. One entered in a suit for 
the annulment of a marriage, and adjudging 
the marriage to have been null and void ab 
initio. See Nullity. D EC R ETA. In vhe Roman law. Judicial 

sentences given by the emperor as supreme 
�Decree of registra,tion. In Scotch law. A judge. 
proceeding giving immediate execution to the 
creditor ; Similar to a warrant of atto'rney D ecreta con ci l iorum non  l igant reges n ostros. 

to confess judgment. Moore, 906. The decrees of councils bind not 
our kings. 

�Dec'ree p ro confesso. One entered in a court 
of equity in favor of the complainant where 
the defendant has made no answer to the bill 
and its allegations are consequently taken "as 
confessed." Ohio C�Iit. R. Co. . v. Central 
Trust Co., 133 U. S. 83, 10 S: Ct. 235, 33 L. 
Ed. 561 � Equity Rules 16; 17, of the United 
States courts (28 USCA § 723) ; Freem. Judg. 
§ 11 ;  1 Dan. Ch. Pl'. 5th Am. ed. 517, n. It 
is merely an admission of th.e allegations of 
the ,bill well pleaded. Remin'gton v. Barney, 
35 R. I. 267, 86, A. ' 891, 892. 

-Deficiency decree.- In a mortgage foreclosure 
suit, a decree for the balance of the , indebted
ness after applying the proceeds of a sale of 
the mortgaged property to such indebtedness. 
Oommercial Bank Of Ocala v. First Nat. Bank, 
80 Fla. 685, 87 So. 315, 316. 

D EC R E ET. In Scotch law. The final judg
ment or sentence of a .  court. 

D ECREET ABSOLV ITOR. A decree dismiss� 
ing a claim, or acquitting a defen'dant. 2 -
Kames, Eg. 367. 

0 

DECRE.ET ARBITRAL. An award · of arbi
tratprs. 1 Kames, Eq. 312, 313 ; .  2 Kames Eq. 
36,t 

' -

DECREET ' COGN I T I Q N IS' CAusA . When a 
creditdr bl'iiIgs his ' action against the heir of 

D E C R ETAL O R D ER. See Decree ; Order. 

D EC R ETALES BON I FAC I I O CTAV I .  A sup
plemental collection of the canon law, pub
lished by Boniface VIII. in 1298, called, also, 
"Liber Sextus Decretalium.," (Sixth Book of 
the Decretals.) 

D EC R ETALES G R EGO R I I  N O N I .  The de
cretals M Gregory the Ninth. A collection of 
the 

'
laws of the churCh, published by order 'of 

Gregory IX. in 1227. It is composed of five 
books', subdivided into titles, and each title 
is divided into chapters. They are cited by 
using an X, (or extra ;) thus "Cap. 8 X de 
Regu,lis Juris," etc. 

D EC R ETA LS. In ecclesiastical law. I .. etters 
of the pope, written at the suit or instance 
of one or more persons, determining some 
point or question in ecclesiastical law, and 
posses:sing the force of law, within the Roman 
Catholi� Church. The decretals form the 
second part of the body of canon law. 

This is also the title of the second ' of the 
two great divisions of the canon law, the first 
b�ing called the "Decree," (decretum.) 

D EC R ETO. In Spanish colonial law. An or
der emanating from some superior tribunal, 
promulgated 'in the name and by the autJhor
ity . of the sovereign, in relation to ecclesiil.sti
cui matter's. Schm. Civil Law, 93, note. 
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DECRETUM. 

I n the Civil Law 

A species of imperial constitution, being a 
judgment or sentence given by the emperDr 
upon hearing of a cause . (quod imperator oog
n08cen8 dearevit). Inst. 1, 2, 6. 

I n  Canon Law 

An ecclesiastical law, in contradistinction 
to a secular law, (lew.) 1 Mackeld. Oivil Law, 
p. 81, § 93, (Ka,ufmann's note.) 

D ECRETUM G RAT I AN I .  Gratian's decree, 
or decretum. A collection of ecclesiastical 
la w in three books or parts, made in the year 
1151, by Gratian, a Benedictine monk of Bol
ogna, being the oldest as well as the first in 
order of the collections which together form 
the body of the Roman canon law. 1 Bl. 
Comm. 82 ; 1 Reeve, Eng. Law, 67. 

D ECROWN I N G. The act of depriving of a 
crown. 

DEC RY. To cry down ; to deprive of credit. 
"The king may at any time decry or cry down 
any coin of. the kingdom, and make it nO' long
er current." 1 Bl. Comm. 278. 

D EC U R I O. Lat. A decurion. In the prDvin
cial administration of the Roman empire, the 
decurions were the chief men or official per
sonages of the large towns. Taken as a body, 
the decurions of a city were charged with the 
entire control and adminifitration of its in
ternal affairs ; having powers both magisteri
al and legislative. See 1 Spence, Eq. Jur. 54. 

D E D BANA. In Saxon law. An actual homi
cide or manslaughter. 

D E D I .  (Lat. I have given.) A word used in 
deeds and other instruments of conveyance 
when such instruments were made in Latin, 
and anciently held to imply a warranty of 
title. Deakins v. Hollis, 7 Gill & J. (Md.) 315. 

D E D I ET C O N C ESS I .  I have given and 
granted. The operative words of conveyance 
in ancient charters of feoffment, and deeds 
of gift and grant ; the English "given, and 
granted" being still the most proper, though 
not the essential, words by which ' such con
veyances are made. 2 Bl. Comm. 53, 316, 317 ; 
1 Steph. Comm. 164, 177, 473, 474: 
D E D I CATE. To appropriate and set apart 
one's private property to some public use ; 
as to make a private way public by acts evinc
ing an intention to do so. 

D ED I CAT I O N. In real property law. An 
appropriation of land to some public use, made 
by the owner, and :accepted for such use by 
or on behalf of the public ; a deliberate ap
propriation of land by its Owner for any gen
eral and public uses, reserving to' himself nO' 
other rights than such as are compatible with 
the full exercise and enjoyment Df ,the public 
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uses to which the property has been devoted. 
PeDple v. Marin CDunty, 103 Cal. 223, 37 P. 
203, 26 L. R. A. 659 ; Grogan v. Hayward (C. 
0.) 4 F. 161 ; Gowan v. Philadelphia Exch. 
Co., 5 Watts & s. (Pa.) 141, 40 Am. Dec. 489 ; 
Alden Ooal Co. v. Challis, 200 Ill. 222, 65 N. 
E. 665 ; Barteau v. West, 23 Wis. 416 ; Wood 
v. Hurd, 34 N. J. Law, 87 ; City Df St. Peters
burg v. Meloche, 92 Fla. 770, 110 So. 341, 342 ; 
Carpenter v. City of St. Joseph, 263 MD. 705, 
174 S. W. 53, 56 ;  Harris v. City Df St. Hel
ens, 72 Or. 377, 143 ,Po 941, 943, Ann. Cas. 
1916D, 1073 ; Town of Glendale v. Glendale 
Improvement Co., 103 W. Va. 91, 137 S. E. 
353, 354 ; Du Pont v. Miller, 310 Ill. 140, 141 
N. E. 423, 425 ; Western Union Telegraph CD. 
v. Georgia R. & Banking Co. (D. C.) 227 F. 
276, 285 ; Gore v. Blanchard, 96 vt. 234, 118 
A. 888, 890 ; Manning v. House, 211 Ala. 570, 
100 So. 772, 774 ; Grady v. City of Greenville, 
129 S. C. 89, 123 S. E. 494, 496 ; Stollenwerck 
v. Greil, 205 Ala. 217, 87 So. 338, 340 ; Brad
ford v. Fultz, 167 Iowa, 686, 149 N. W. 925, 
928 ; Village of Clayton v. Colorado & S. Ry. 
Co., 30 N. M. 280, 232 P. 521, 522 ; City of 
Tulsa v. Aaronson, 103 Okl. 159, 229 P. 596, 
598 ; Knox v. Roehl, 153 Wis. 239, 140 N. W. 
1121, 1123 ; Kirkland v. City Df Tampa, 75 
Fla. 271, 78 So. 17, 19 ; In re East 177th 
St. in Borough of the Bronx, New York City, 
239 N. Y. 119, 145 N. E. 903, 905 ; ' Mebane v. 
City of Wynne, 127 Ark. 364, 192 S. W. 221, 
222. 

Express or I m plied 

A dedication may be express, as where the 
intention to dedicate is expressly manifested 
by a deed or an explicit oral Dr written decla
ration of the owner, or some other explicit 
manifestation of his purpose to devote the 
land to the public use. An implied dedication 
may be shown by some act or course of con
duct on the part of the owner from which a 
reasonable inference of intent may be drawn, 
or 'which is inconsistent with any other theory 
than that he intended a dedication. Culmer 
v. Salt I.Jake City, 27 Utah, 252, 75 P. 620 ; 
San Antonio v. Sullivan, 23 Tex. Giv. App. 619, 
57 S. W. 42 ; Kent v. Pratt, 73 Gonn. 573, 48 
A. 418 ; Hurley v. West St. Paul, 83 Minn. 401, 
86 N. W. 427 ; People v. Marin County, 103 
Cal. 223, 37 ,P. 203, 26 L. R. A. 659 ; Schmidt 
v. Town of Battle Creek, 188 Iowa, 869, 175 
N. 'W. 517, 519' ; Porter v. City of Stuttgart, 
135 Ark. 48, 204 S. W. 607, 608 ; H. A. Hilmer 
Co. v. Behr, 264 Ill. 568, 106 N. E. 481, 486 ; 
Christianson v. Caldwell, 152 Wis. 135, 139 
N. ,V. 751, 752 ; Bennington County v. Town 
of Manchester, 87 Vt. 555, 90' A. 502, 503 ; 
Hedge v. Cavender, 217 Ky. 524, 290 S. W. 
342, 343 ; Village of Benld v. Dorsey, 311 
Ill. 192, 142 N. E. 563, 565 ; Burk v. Diers, 
102 Neb. 721, 169 N. W. 263, 264 ; Illinois Cent. 
R. Co. v. B�nnett (C. C. A.), 296 F. 436" 437. 

Com m on-Law or Statutory 

A common-law dedication is one made as 
above described, and may be either express 
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or implied. A statutory dedication is one 
made under and in conformity with the pro
visions of a statute regulating the subject, 
and is of course necessarily expresS. San An
tonio v. S,ullivan, 23 Tex. Civ. App. 619, 57 S. 
W. 42 ;  People v. Marin County, 103 Cal. 223, 
37 Pac. 203, 26 L. R. A. 659 ; Poindexter v. 
Schaffner (Tex. Oiv. App.) 162 S. W. 22, 23 ; 
Kaufman v. City of Butte, 48 Mont. 400, 138 
P. 770, 771 ; Oity of Palmetto v. Katsch, 86 
:B'la. 506, 98 So. 352, 353 ; Nesbitt v. Demas
ters, 44 Idaho, 143, 255 P. 408, 409 ; Jungels 
v. Schramel, 158 Minn. 93, 197 N. W. 99, 100 ; 
City of Miami v. Florida East Coast Ry. Co., 
79 Fla. 539, 84 So. 726, 729. 

I n Copyright Law 

The first publication of a work, without 
having secured a copyright, is a dedication of 
it to the public ; that having been done, any 
one may republish it. Bartlett v. Crittenden, 
5 McLean, 32, Fed. Cas. No. 1 ,076. 

D E D I CAT I O N-DAY. The feast of dedica
tion of churches, or rather the feast day of 
the saint and patron of a church, 'Which was 
celebrated not only by the inhabitants of the 
place, but by those of aU the neighboring vil
lages, who usually came thither ; and such 
assemblies were allowed as · lawful. It was 
usua� for the people to feast and to drink on 
those days. Oo,vell. 

D E D I M US ET C O N C ESS I M US. (Lat. We 
have given and granted.) . 'Words used by the 
king, or where there were more grantors than 
one, instead of dedi et concessi. 

D E D I M US POT ESTAT EM.  (We have given 
power.) In English practice. A writ or 
commission issuing out of chancery, empower
-ing the persons named therein . to perform 
certain acts, as to administer oaths' to defend
ants in chancery and take their answers, to 
administer oaths of office to justices of 'the 
peace, etc. 3 Bl.  Comm. 447. It was an
ciently allowed for many purposes not now in 
use, as to make an attorney, to take the ac
knowledgment of a fine, etc. 

In the United States, a commission to take 
testimony is sometimes termed a "dedimus 
potestatem." Buddicum v. Kirk, 3 Cranch, 
293, 2 L. Ed. 444 ; Sergeant's Lessee v. Bid
dle, 4 Wheat. 50s, 4 L. Ed. 627. 

D E D I M US P OT ESTATE M  D E  ATTO R N O  
FAC I E N DO .  I n  old Englis,il practice. A 
writ, issued by royal authority, empowering 
an attorney to appear for a defendant. Prior 
to the statute of Westminster 2, a party could 
not appear in court by attorney without this 
writ. 

D E D I T I O N. The act of yielding up any
thing ; surrender. 

D E D I T I T I I .  In Roman law. CrIminals who 
had ' been marked ' iIi the face or 'on the body 
with :tire or an ' iron, 80 that. -the' mark could 
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not be erased, and subsequently manumitted. 
Calvin. 

D E DUCT I O N. By "deduction" is unde.rstood 
a portion or thing which an heir has_ a right 
to take from the mass of the succession be
fore any partition takes place. Civil Code 
La. art. 1358. 

D E D U CT I O N  FOR N EW. In marine insur
ance. An allowance or drawback credited to 
the insurers on the cost of repairing a ves
sel for damage arising from the perils of the 
sea insured against. This allowance is usual
ly one-third, and is made on the theory that 
the parts restored with new materials are 
better, in that proportion than they were be
fore the damage. 

DEED.  At common law, Ii sealed instrumemt, 
containing a contract or covenant, delivered 
by the party to be bound thereby, and accept
ed by the party to whom the contract or cov
enant runs. Co. Litt. 171 ; 2 Bl. Comm. 295 ; 
Shepp. Touchst. 50. 

A writing containing a contract sealed and 
delivered. 3 Washb. Real Prop. 239 ; Sanders 
Y. Riedinger, 30 App. Diy. 277, 284, 51 N. Y. 
S. 937, 942 ; Grogan Y. Garrison, 27 Ohio St. 
50, 63. An instrument in writing, upon paper 
or parchment, between parties able to con
tract, subscribed, sealed, and delivered. 
4 Kent, Comm. 452 ; American Ins. Co. of 
Chicago v. Ayery, ,60 Ind. 572 ; American 
Button-Hole Overseaming S. M. 'Co. v. Bur
lack, 35 'V. Va. 647, 14 S. E. 319 ; Interstate 
R. CO.I v. Roberts, 127 Va. 688, 105 S. E. 463, 
4'64 ; Jeffery v. Underwood, 1 Ark. (1 Pike) 
108, 112. 

In a more restricted sense, a written in
strument, signed, sealed, and delivered, by 
which one person conveys land, tenements', or 
hereditaments to another. This 'is its ordi
nary modern meaning, at least in those juris
dictions which adhere to the common-law rule 
making a seal essential to the validity and 
operative effect of a deed of conveyance. 18 
0-. J. 191 ; Sanders v. Riedinger, 30 App. Div. 
277, 51 N. Y. S. 937 ; Reed v. Hazleton, 37 
Kan. 321, 15 P. 177 ; Dudley v. Sumner, 5 
Mass. 470 ; Fisher v. Pender, 52 N. O. 485 ; 
Mc�[ee v. Henry, 163 Ky. 729, 174 S. W. 746, 
747 ; Dunham v. Marsh, 52 N. J. Eq. 256, 30 
A. 473, 474 ; Hood v. Fletcher, 31 Ariz. 456, 
254 P. 223, 224 ; Wilson v. Beck (Tex. Civ. 
App.) 286 S. W. 315, 320. 

A writing under seal by which lands, tene
ments, or hereditaments are conveyed for an 
estate not less than a freehold. 2 BI. Comm. 
294. 

The term may include a mortgage of real estate. 
Loc�ridge · v. McCommon, 9{) Tex. -234, 38 S. W. 33, 
35 (citing Hellman v. Howard, 44 Cal. 110) ; Par
sons v. Denis (C.' C.)  '7 F. 317 ; Daly v. Minnesota 
Loan & Investw.ent Co .. , :43 Minn. 517, 45 N. W. 1100, 
n01 ; People v. Ga.ton, 25 Mich. 388, 391 ; Pfeaff 
v:: Jones, 50 Md. 263, 271 ; ,Morgan · v: ' Wictm!e, '115 
Ky. 226; 72 S • .  w. n2.2. But, · contra, see Eaton Y. 
White. 1'8 Wla. i1'1, 6l9' : I National 'Bank ot .oolum-



bus v. Tennessee Coal, Iron & Railroad Co., sa 
Ohio St. 564, 57 N. E. 4so ;  Bucklin v. Bucklin, *40 
N. Y. (1 Keyes) 141, 145. Similarly a lease for 
years under seal may be a deed.

· Hutchinson v. 
Bramhall, 42 N. J. Eq. 372, 7 A. 873, 875. And a 
lease exceeding twenty-one years is held to be with
in the term. St. Vincent's Roman Catholic Con
gregation of Plymouth v. Kingston Coal Co., 221 
Pa. 349, 70 A. 838', 839. But a stipulation for a 
deed prohibiting drilling for oil or gas was held 
not to include a lease. Test Oil Co. v. La Tourette, 
19 Ok!. 214, 91 P. 1025, 1029. 

A deed implies, at common law, a sealed in
strument. 2 Bl. Comm. 295 ; Davis v. Bran
don, 2 Miss. (1 How.) 154, 155 ; Rondot v. 
Rogers Tp., 3,9 C. C. A. 462, 99 F. 202, 209 ; 
Strain v. Fitzgerald, 128 N. C. 396, 38 S. E. 
929, 930 ; Egan v. Horrigan, 96 Me. 46, '51 A. 
246, 248 ; Williams v. State, 25 Fla. 734, 6 So. 
831, 832, 6 L. R. A. 821 ; McLeod v. Lloyd, 
43 Or. 2f:i0, 71 P. 79:5, 798, 74 P. 491 ; Floyd 
v. Ricks, 14 Ark. 286, 295, 58 Am. Dec. 374 ; 
Jerome v. Ortman, 66 Mich. 6U8, 33 N. W. 
759 ; Brown v. Dickey, 106 Me. 97, 75 A. 
382, 385 ; Jackson v. Security Mut. Life Ins. 

. Co., 233 Ill. If:il, 84 N. E. 198, 200. But the 
term is also applied to similar instruments, 
not under seal, executed in jurisdictions in 
which the use of seals is unknown (see 
Steigenberger v. Carr, 3 M. & G., 191, 199, 42 
E C L 107, 133 Reprint 1111), or in which 
seals have been rendered unnecessary by stat
ute. See Tatum v. Tatum, 1 So. 195, 81 Ala: 
388 ; Henderson v. Howard, 147 Ga. 371, 94 S. 
E. 251 ; Pierson v. Armstrong, 1 Iowa, 282 ; 
Mee v. Benedict, 98 Mich. 260, 57 N. \V. 175, 
22 L. R. A. f:i41, 39 Am. St. Rep. 543 ; Gihbs 
v. McGuire, 70 Miss. f:i46, 12 80. 829. 

The essential difference between a "deed" and 
a "will" is that the former passes a present in
terest and the latter passes no interest until after 
the death of the maker. Willis v. Fiveash (Tex. 
Civ. App. )  297 S. W. 509, 510 ; Taylor v. Purdy, 
151 Ky. 82, 151 S. W. 45, 4& ; Harber v. Harber, 152 
Ga. 98, 108 S. E. 520 ; Henderson v. Henderson, 210 
Ala. 73, 97 So. 353, 372 ; Phifer v. Mullis, 167 N. 
C.  405, 83 S. E .  582, 584 ; Bowdoin College v. Merritt 
( C. C . )  75. F. 480, 483 ; Ellis v� Pearson, 104 Tenn. 
591, 58 S. W. 318 ; McDaniels v. Johns, 45 Miss. 632, 
641 ; Hazleton v. Reed, 46 Kan. 73, 26 P. 450, 451, 
26 Am. St. Rep. 86. A will is "an instrument by 
which a person makes a disposition of his prop
erty to take effect after his decease, which is in 
its own nature ambulatory and revocable during 
his life. It is this ambulatory quality which forms 
the characteristic of wills ; for, though a disposi
tion by deed ' may postpone the possession or en-

. joyment, or even the vesting, until the death of 
the disposing party, ' yet the postponement is in 
such case produced by the express terms, and does 
not result from the nature of the instrument." 
In re Hall's Estate, 149 Cal. 143, 84 P. 839, 840 ; 
Robb v. Washington & Jefferson College, 185 N. Y. 
485, 78 N. E. 359, 361 (quoting and adopting defini
tion in Jarman, Wills, p. 17) . The main 

'
test, 

however, whether a writing is a will or deed, is the 
animus testandi. Belgrade v. CarteT (Tex. Civ. 
App. ) 146 S. W. 964, 965 ; McLain v. Garrison, 39 
Tex. Civ. App. 431, 88 S. W. 484, 89 S. W. 284 (cit
ing Gillham v. Mustin, 42 Ala. 366 ; Trawick v. 
Davis, 85 Ala: 345, 5 So. 83) ; Cribbs v. Wall�er, 74 
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Ark. 104, 85 S. W. 244, . 24O ;  Ecklar's Adni�r V. Robin
son (Ky.) 96 S. W. 845, 846 ; Harber v. Harber, 
152 Ga. &8, 108 S. E. 520. "Deeds" are Irrevocable 
and take effect by delivery, while "wills" are al
ways revocable during testamentary capacity and 
take effect only after testator's death. Self v. 
Self, 21:?- Ala. 512, 103 80. 591, 592. If a document 
cannot be revoked or impaired by the grantor, it 
is a "deed," but if the grantor recites an unquali
fied power of revocation, it is a "will." Craft v. 
Moon, 201 Ala. 11, 75 So. 302, 303. An instiument 
purporting to convey title to rands on its delivery 
is a deed and not a will, though possession .be 
deferred until the grantor's de·ath. Lovenskoild v. 
Casas (Tex. Civ. App. ) 196 s. W. 629, 631. 

The term is also used as synonymous with 
"fact," "actuality," or "act of parties." Thus 
a thing "in deed" is one that has been really 
or expressly done ; as opposed to "in law," 
which means that it is merely implied or pre
sumed to have been done. 

-Deed in fee. A deed conveying the title to 
land in ;fee simple with the usual covenants. 
Rudd v. Savelli, 44 Ark. 152 ; Moody v. 
Spokane & U. H. St. Ry. Co., 5 ·Wash. 699, 32 
P. 751. 

-Deed indented, or i ndentu re. In conveyanc
ing. A deed executed or purporting to be ex
ecuted in parts, between: two or more parties, 
and distinguished by having the edge of the 
paper or parchment on which it is written in
dented or cut at the top in a particular man
ner. This was formerly done at the top or 
side, in a line resembling the teeth of a saw ; 
a formality derived from the ancient practice 
of dividing chirographs ; but the cutting is 
now made either in a waving line, or more 
commonly iby notching or nicking the paper at 
the edge. 2 Bl. Comm. 2,95, 296 ; Litt. § 370 ; 
Smith, Cont. 12. 

-Deed of covenant. Covenants are sometimes 
entered into by a separate deed, for title, or 
for the indemnity of a purchaser or mortga
gee, or for the production of title-deeds. A 
covenant with a penalty is sometimes taken 
for the payment of a debt, instead of a bond 
with a condition, but tlie legal remedy is the 
same in either case. 

-Deed of release. One releasing property 
from the incumbrance of a mortgage or simi
lar pledge upon payment or performance of 
the conditions ; more specifically, where a 
deed of trust to one or more trustees has been 
executed, pledging real property for the pay
ment of a debt or -the performance of other 
conditions, substantially as in the case of a 
mortgage, a deed of release is the conveyance 
executed by the trustees, after payment or 
performance, for the purpose of divesting 
themselves of the legal title and revesting it 
in the original owner. See Swain v. McMil
lan, 30 Mont. 433, 76 .Pac. 943. 

-Deed of separatio n .  An instrument by 
which, through the medium of some third 
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person acting as trustee, p,rovision is made by not a semblance of it, nor a mere fanciful ap
a husband for separation from his, wife and proximation to or designation of the offense. 
for her separate maintenance. Whitney v. Com. v. Pratt, 132 Mass. 247 ; Commonweatlh 
Whitney, 15 Misc. 72, 36 N. Y. S. 891, 892. v. Brue, 284 Pa. 294, 131 A. 367, 368. 

-Deed of settlement. A deed formerly used 
in England for the formation of joint stock 
companies constituting certain persons trus
tees of the partnership property and contain
ing regulations for the management of its pri
vate affairs. They are now regulated by ar
ticles of association. 

-Deed of trust. An instrument in use in many 
states, taking the place and serving the uses 
of a common-law mortgage, by which the le
gal title to real property is placed in ont or 
more trustees, to secure the repayment of a 
sum of money or the performance of other 
conditions. Bank v. Pierce, 144 Cal. 434, 77 
Pac. 1012. See Trust Deed. 

-D eed pol l .  A deed which is made -by one 
party only. See Hawkins v. Corbit, 83 Okl. 
275, 201 P. 649: 653. A deed in which only 
the party making it executes it or binds him
self by it as a deed. 3 Washb. R. P. 311. 
I t was originally so called because the edge 
of the paper or parchment was polled or cut 
in a straight line, wherein it  was distinguish
ed from a deed indented or indenture. As to 
a special use of this term in Pennsylvania in 
colonial times, see Herron v. Dater, 120 U. S. 
464, 7 S. Ct. 620, 624, 30 L. Ed. 748 (citing 
Evans v. Patterson, 71 U. S. [4 Wall.] 224, 
18 L. Ed. 3ge). 

-Deed to lead uses. A . deed made before a 
fine or cominon recovery, to show the object 
thereof. 

-Gratuitous deed. One made without consid
eration. 2 Steph. Com. 47. 

As to "Quitclaim" deed, "Tax" deed, 
"Trust" deed, and "\\T arranty" deed, see those 
titles. 

D EEM.  To hold ; consider ; adjudge ; con
demn ; determine ; treat as if ; construe. 
Cory v. Spencer, 67 -Kan. 648, 73 Pac. 920, 
63 L. R. A. 275 ; Blaufus v. People, 69, N. Y. 
111, 25 Am. Rep. 148 ; U. S. v. Doherty (D. 
C.) 27 J:!'ed. 730 ; Leonard v. Grant (C. C.) 5 
Fed. 11 ; Douglas v. Edwards (C. C. A.) 298 
J:!'. 229, 237 ; In re S'chmidt's Estate, 134 
Wash. 52'5, 236 P. 274, 275 ; State v. Holmes, 
133 Wash. 543 , 234 P. 275, 276 ; In re Green's 
Estate, 99 Misc. 582, 164 N. Y. S. 1063 , 1083 ; 
Harder v. Irwin (D. C.)" 285 F. 402, 404 ; State 
v. District Court of Eighth Judicial Dist. in 
and for Cascade County, 64 Mont. 1<81, 208 P. 
952, 955 ; First Nat. Bank v. Dodd, 11<8 Or. 
1, 245 P. 503, 504. But see Kleppe v. Odin 
Tp., McHenry County, 40 N. D. 595, 169 N. 
W. 313, 314, which gives "deemed" the force 
of only ' a "disputa-ble presumption," or of 
prima facie evidence. When, hy statute, cer
tain acts are "deemed" to be a crime of a 
particular nature, they are such crime, and 

D E EMSTE RS. Judges in the Isle of Man, 
who decide all controversies without process, 
writings, or any charges. These judges are 
chosen by the people, and are said by Spelman 
to be two in number. Spelman. 

D E E R-F ALD. A park or fold for deer. 

D E E R-HAYES. Engines or great nets made 
of cord to catch deer. 19 Hen. VIII. c. 11. 

D E FACE. To mar or destroy the face (that 
is, the physical appearance of written or in- , 
scribed characters as expressive of a definite 
meaning) of a written instrument, signature, 
inscription, etc., by obliteration, erasure, can
cellation, or superinscription, so as to render 
it illegible or unrecognizable. Linney v. 
State, 6 Tex. 1, 55 Am. Dec. 756. See Cancel. 
In re Parsons' Will, 195 N. Y. S. 742, ' 745, 119 
Misc. 26. Also used in respect of injury to 
monument, buildings and other structures. 
Saffell v. State, 113 Ark. 97, 167 S. W. 483. 

D E FA LCAT I O N. The act of a defaulter ; 
misappropriation of trust funds or money 
held in any fiduciary capacity ; failure to 
propel ly account for such funds. Usually 
spoken of officers. of corporations or public 
officials. In re Butts (D. C.) 120 F. 970 ; Craw
ford v. Burke, 201 Ill. 581, 66 N. E. 833. 

Also set-off. The diminution of a. debt or 
claim by deducting from it a smaller claim 
held by the debtor or payor. Iron 'Works v. 
Cuppey, 41 Iowa, 104 ; Houk v. Foley, 2 Pen. 
& W. (Pa.) 250 ; McDonald v. Lee, 12 La. 435. 

D E F  A LI<. To set off one claim against an
other ; to deduct a debt due to one from a 
debt which one owes. Johnson v. Signal Co., 
57 N. J. Eq. 79, 40 A. 193 ; Pepper v. Warren, 
2 Marv. (Del.) 225, 43 A. 91 ; Burris v. Boone, 
4 Boyce (Del.) 148, 86 A. 730. This verb cor
responds only to fhe second meaning of "de
falcation" as given above ; a public officer or 
tru�tee who misappropriates or embezzles 
funds in his hands is not said to "defalk." 

D E FAMAT I ON.  The taking from one's repu
tation. The offense of injuring a person's 
character, fame, or reputation by false and 
malicious statements. The term seems to in
elude both libel and slander. Printing Co. v. 
Moulden, 15 Tex. Civ. App. 574, 41 S. W. 381 ; 
Moore v. Francis, 121 N. Y. 199, 23 N. E. 1127, 
8 J..I. R. A. 214, 18 Am. St. Rep. 810 ; Hollen
beck v. Hall, 103 Iowa, 214, 72 N. W. 518, 39 
L. R. A. 734, 64 Am. St. Rep. 175 ; Shaw v. 
Bender, 90 N. J. Law, 147, '100 A. 196, 197 ; 
Gundram v. Daily News Pub. Co., 175 Iowa, 
60, 156 N. W. 840, 841. 

D E FAMATORY PER QUOD. In respect · of 
words: Those which require an 'allegation of 
facts, aside from the words contained in the 
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article, by way of innuendo, to show wherein 
the words used libel the plaintiff, in order to 
state a cause of action in a complaint. - Row
an v. Gazette Printing Co., 74 Mont. 326, 239 
P. 1035, 1037. 

D E FAMATORY . P E R  SE. In respect of 
words : Those which by themselves, and as 
such, without reference to extrinsic proof, 
injure the reputation of the person to whom 
they are applied. Manley v. Harer, 73 Mont. 
253, 235 P. 757, 758. 

D E FA M ES. L. Fr. Infamous. Britt. c. 15. 

D E FA U LT. The omission or failure to ful
fill a duty, observe a promise, discharge an 
obligation, or perform an agreement. State 
v. Moores, 52 Neb. 770, 73 N. W. 299 ; Osborn 
v. Rogers, 49 Hun, 245, 1 N. Y. Supp. 623 ; 
Mason v. Aldrich, 36 Minn. 283, 30 N. W. 884 ; 
'Walsh v. Methodist Episcopal Church South, 
of Paducah (Tex. Civ. App.) 173 S. W. 241, 
244 ; Daly v. Haight, 170 App. Div. 469, 
156 N. Y. S. 538, 541 ; Early-Foster Co. v. 
Gottlieb (Tex. Civ. App.) 214 S. W. 520, 522 ; 
Amdur v. Shapiro, 220 App. Div. 460, 221 N. 
Y. S. 641, 642 ; Halverhout v. Southwestern 
Milling Co., 97 Kan. 484, 155 P. 916, 917 ; 
Southern Transp. Co. v. Unkel (D. C.) 236 F. 
779, 782 ; The Olaf (D. C.) 248 F. 807, 811 � 
The Nivose (D. C.) 291 F. 412, 414 ; P. Dough
erty Co. v. 2,471 Tons of Coal Ex Barge Ann
apolis (D. C.) 278 F. 799, 801. 

I n  Practice 

Omission ; neglect or failure of 'any party 
to take step required of him i.n progress of 
cause. When a defendant in an action at law 
omits to plead within the time allowed him 
for that purpose, or fails to appear on the 
trial, he is said to make default, and the judg
ment entered in the former case is technically 
called a "judgment by default." 3 Bl. Comm. 
396 ; 1 Tidd, Pl'. 562 ; Page v. Sutton, 29 Ark. 
306 ; Gregson v. Superior Court, 46 R. I. 36� 
128 A. 221, 222. 

DERO'!' 

F.(2d) 984, 986 ; Mason v. Finley, 129 S. 0. 367, 
124 S. E. 780, 782 ; McCrimmon v. National 
Bank of Savannah, 25 Ga. App. 825., 105 S. E. 
44, 45 ; Kinney v. Heatherington, 38 Okl. 74, 
131 P. 1078, 1082. 

I n  Conveyancin g  

A collateral deed made a t  the same time 
with a feoffment or other conveyance, con
taining certain conditions, upon the perform
ance of which the estate then created may be 
defeated or totally undone. 2 Bl. Comm. 327 ; 
Co. Litt. 236, 237. 

An instrument accompanying a bond, recog
nizance, or judgment, containing a condition 
which, when performed, defeats or undoes it. 
2 Bl. Comm. 342 ; Co . .  Litt. 236, 237 ; Miller 
v. Quick, 158 Mo. 495, 59 S. W. 955 ; Harrison 
v. Philips' Academy, 12 Mass. 456 ; Lippincott 
v. Tilton, 14 N. J. Law, 361 ; Nugent v. Riley, 
1 Metc. (Mass.) 119, 35 Am. Dec. 355. 

D E FEAS I BLE. Subject to be defeated, an
nulled, revoked, or undone upon the happen
ing of a future event or the performance of a 
condition subsequent, or by a conditional 
limitation. Usually spoken of estates and in
terests in land. For instance, a mortgagee's 
estate is defeasible (liable to be defeated) by 
the mortgagor's equity of redemption. Penick 
v. Atkinson, 139 Ga. 649, 77 S. E. 1055, 1057, 
46 L. R: A. (N. S.) 284, Ann. Cas. 1914B, 842 ; 
Elkins v. Thompson, 155 Ky. 91, 159 S. W. 
617, 618 ; Robb's Guardian v. Orm's Ex'r, 
164 Ky. 752, 176, S. W. 221, 223 ; Cooper's 
Adm'r v. Clarke, 192 Ky. 404, 233 S. W. 881 , 
882 ; Murphy v. Murphy, 182 Ky. 731, 207 S. 
W. 491, 493. 
DEFEAS I B LE F EE. An estate in fee that is 
liable to be defeated by some future contin
gency ; e. g., a vested remainder which might 
be defeated by the death of the remainderman 
before the time fixed for th� taking effect of 
the devise. Forsythe v. Lansing, 109 Ky. 518, 
59 S. ,V. 854' ; Wills v. Wills, 85 Ky. 486, 3 S. 
W. 900. 

D E FEAS I BLE T I T LE. One that is liable to 
be annulled or made void, but not one that is 

-Default of issue. F'ailure to have living chil- already void or an absolute nUllity. Elder v. 
dren or descendants at a given time or fixed Schumacher, 18 Colo. 433, 33 P. 175. 

I n  General 

point. George v. Morgan, 16 Pa. 106 ; In re 
Van Cleef, 157 N. Y. S. 549, 551, 92 Misc. 689. 

-Defau lter. One who makes default. One 
who misappropriates money held by him in an 
official or fiduciary character, or fails to ac-
count for such money. 

-

-J udg ment by defa,u lt. One entered upon the 
failure of a party to appear or plead at the 
time appointed. See Judgment: 

D EF EAT. To prevent, frustrate, or circum
vent ; as in the phrase "hinder, delay, or de
feat creditors." Coleman v. Walker, 3 Mete. 
(Ky.) 65, 77 Am. Dec. 163 ; 'Valker v. Sayers, 
5 Bush (Ky.) 581 ; Reuff-Griffin Decorating 
Co. v. Wilkes, 191 S. W. 443, 446, 173 Ky. 566. 

To overcome or prevail against in any con
test ; as in speaking of the "defeated party" 
in an action at law. Wood v. Bailey, 21 Wall. 

D EF EASANCE. An instrument which de-
642, 22 L. Ed. 689 ; Goff v. Wilburn (Ky.) 79 
S. W. 233. 

feats the force or operation of some other To annul, lmdo, or terminate ; as, a title 
deed or estate. That which is in the same or estate. See Defeasible. 
deed is called a "condition" ; and that which 
is in another deed is a "defeasance." Com. DEFECT. The want or absence of some ie
Dig. "Defeasance." Beindorf v. Thorpe, 90 gal requisite ; deficiency ; imperfection ; in
Ok!. 191, 203 P. 475, 477 ; In re Sachs (D. C.) 21 . sufficiency. Haney-Campbell Co. v. Creamery 



'DEFECT IN HIGHWAY OR S,TREET 

Ass'n, 119 Iowa, 188, 93 N. W. 297 ; Bliven v. 
Sioux Oity, 85 Iowa, 346, 52 N. W. 246 ; Stab
ler v. Adamson, 73 Mont. 490, 237 P. 483, 486 ; 
Phillips v. Tuscaloosa County, 212 Ala. 357, 
102 So. 720., 721 ; Lamberti v. Neal, 253 Mass. 
99, 148 N. E. 463, 465 ; Wells v. C. A. Agar 
& Co., 176 App. Div. 495, 162 N. Y. S. 10.78 ; 
Sappenfield v. National Zinc 00., 94 Kan. 22, 
145 P. 862, 863 ; Wiley v. Solvay Process 
Co., 215 N. Y. 584, 109 N. E. 60.6, 608, Ann. Oas. 
1917A, 314 ; Payne v. Harris (T-ex. Oiv. App.) 
228 S. W. 350, 353 ; Id. (Com. App.) 241 s. 
W. lOGS, 10.10. 

D E.FE,CT I N  H I G H WAY 'OR STR EE,T. Ordi
narily anything in the condition or state of 
highway or street that renders it unreason
ably safe for travel. Valvoline Oil Co. v. 
Town of Winthrop, 235 Mass. 515, 126 N. E. 
895, 896 ; Story v. Board of Com'rs of Brown 
County, 116 Kan. 300, 226 P. 772, 773 ; Wolf 
v. State, 122 Misc. 381, 20.2 N. Y. S. 754, 756 ; 
Titus v. Town of Bloomfield, 80 Ind. App. 
483, 141 N. E. 360 ; Burnett v. Oity of Green
ville, 106 S. O. 255, 91 S. E . .. 20.3, AIlll. Cas. 
19180, 363 ; Earle v. Inhabitants of Town of 
Ooncord, 260 Mass. 539, 157 N. E. 628, 629, 
53 A. L. R. 762 ; Sexton v. City of Rock Hill, 
10.7 S. C. 50.5, 93 S. E. 180, 181. 

D EF ECT I N  MAC H I NERY. Under Oode 
1907, § 3910., subd. 1, making the master lia
ble for injury from defects in the condition 
of works or machinery, it is essential that 
there be inherent condition of a permanent 
nature which unfits machine for its uses, 
some weakness of construction with reference 
to the proposed uses, some misplacement of 
parts, or the absence of some part, some in
nate abnormal quality rendering its use dan
gerous, or some obstade to the use or the way 
of use which is� part of the cop.dition of the 
machinery itself. Caldwell-Watson Foundry 
& Machine Co. v. Watson, 183 Ala. 326, 62 So. 
859, 862. 

D EF E,CT OF FORM . An imperfection in the 
style, manner, .arrangement, or non-essential 
parts of a legal instrument, plea, indictment, 
etc., as distinguished from a "defect of sub
stance." See infra. 

D E.FE CT OF PART I ES,. In pleading and 
practice. Insufficiency of the parties before 
a court in any given proceeding ' to give it 
jurisdiction and authority to 'decide the con
troversy, arising from the omission or failure 
:to join plaintiffs or defendants who should 
have been brought in ; never applied . to a 
superfluity of parties or the improper addi
tion of plaintiffs or defendants. ' Mader v. 
Plano Mfg. Co., 17 S. D. 553, 97 N. W. 843 ; 
Railroad Co. v. Schuyler, 17 N. Y.' 6OS ; Palm
er v. Davis, 28 N. Y. 245 ; Beach v. Water Co., 
25 Mont. 379, 65 P. 111 ; Weatherby v. Meikle
john, 61 Wis. 67, 20 No' W. 374 ; Stinclicomb v. 
Patteson, 66 Okl 80, 167 P. 619, 620 ; Baird 'V. 
'Meyer, 55 N� D. 930., 215 N. W. 542, 544, 56. 
A. L. R. 175 ; Fisher v. Collver, 121 Or. 173, 
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254 P. 815, 816 ; Harris v. Oheetham (Sup.) 
180 N. Y. S. 106, 108 ; Rich v. Fry, 196 Ind. 
30.3, 146 N. E. 393, 396 ; Gagle v. Besser, 162 
Iowa, 227, 144 N. 'V. 3, 4 ;  Wolf v. Eppenstein, 
71 Or. 1, 140 P. 751 , 754 ; Aaron v. Security 
Inv. Co., 51 S. D. 53, 211 N. W. 965, 967 ; Ram
sey v. Hughes, 212 Ky. 715, 280 S. W. 99, 100. ; 
Kirton v. Howard, 137 S. C. 11, 134 S. E. 859, 
869. 

D EF ECT OF SUBSTA NCE. An imperfection 
in the body or substantive part of a legal in
strument, plea, indictment, etc. , consisting 
in the omission of something which is essen
tial to be set forth. State v. Startup, 39 N. 
J. Law, ' 432 ; Flexner v. Dickerson, 65 Ala. 
132. 
D E,FECT I V E. Lacking in some particular 
which is essential to the completeness, legal 
sufficiency, or security of the object spoken of ; 
as a "defective" highway or bridge (Mnnson 
v. Derby, 37 Conn. 310., 9 Am. Rep. 332 ; Whit
ney v. Ticonderoga, 53 Hun, 214, 6 N. Y. S. 
844) ; machinery (Machinery Co. v. Brady, 
60 Ill. App. 379 ; Riccio v. Town of Plainville, 
106 Conn. 61, 136 A. 872, 873 ; Horton v. Mac
Donald, 105 Conn. 356, 135 A. 442, 444 ; Chan
ey v. Village of Riverton, 104 Neb. 189, 177 
N. W. 845, 846, 10 A. L. R. 244 ; Pasold v. 
Town of Dewitt, 198 Iowa, 966, 20.0 N. W. 595 ; 
Bryan v. City of West Palm Beach, 75 Fla. 
19, 77 So. 627 ; Detroit Automatic Scale Co. v. 
G. B. R. Smith Milling Co. [Tex. Civ. App.] 
217 S. W. 19S) ; writ or recognizance (State v. 
Lavalley, 9 Mo. 836 ; McArthur v. Boynton, 19 
Colo. App. 234, 74 P. 542) ; or title (Oopertini 
v. Oppermann, 76 Cal. 181, 18 P. 256). 
D E FECT I VE O R. I NSU FF I C I ENT S P E.C I F I .  
CATI ONS BY PAT ENTEE,. Any failure ei
ther to describe or to claim the complete in
vention upon which the application for pat
ent is founded. Robert v. Krementz (C. C. A.) 
243 F. 877, 881. 

D E.FECT I V E  T I TLE. To negotiable paper 
within Negotiable Instruments Law. The ti
tle of a person who obtains instrument or any 
signature thereto by fraud, duress, or force 
and fear, or other unlawful means, or for 
an illegal consideration, or when he nego
tiates it in breach of faith or under such cir
cumstances as amount to fraud. Stevens v. 
�ierce, 79 0 kl. 290, 193 P. 417� 18 A. L. R. 7 ;  
Putnam v. Ensign Oil 00., 272 Pa. 30.1, 116 
A. 285, 286 ; German-American Nat. Bank v. -
Kelley, 183 Iowa, 269', 166 N. W. 1053 ; Com
mercial Security Co. v. Jack, 29 N. D. 67, 
150 N. W. 400, 461 ; First Nat. Bank of Man
kato v. Carey, 153 Minn. 246, 190 N. W. 182, 
183 ; Citizens' Bank & Trust Co. v. Limp
.r�ght, ,93 Wash. 361, 160 P. 1046, 1047 ; Dan
iels v. Bunch, 69 Oklo 113, 172 P. 1086, 1088 ; 
Finkelstein V. Fine, 182 App. Div.- 521, 169 
N. Y. S. 772, 773 ; Midland Nat. Bank of Min
neapolis v. Farmers' Oo-op. Elevator 00., 157 
Minn. -348, 196 N. W. 275, . 277. 

DEFECTUS. Lat. Defect ; default ; want ; 
imperfection ; disqualification. 
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Challenge Propter Defectum DEFENDER. In Scotch and canon law. A. 
A challenge to a .juror on account of some defendant. 

legal disqualification, such as infancy, etc. D E FE N D E R  O F  T H E FAITH.  A p�culiar 
See Challenge. title belonging to the sovereign of England, 

as that of "Catholic" to the king of Spain, Defectus Sanguinis and that of "Most Christian" to the king of 
Failure of the blood, i. e., failur� or want France. These titles were originally given by 

of issue. 

D E FEN D .  To prohibit or forbid. To deny. 
To contest and endeavor to defeat a claim or 
demand made against one in a court of justice. 
Boehmer v. Irrigation Dist. 117 Cal. 19, 48 P. 
908. To oppose, repel, or resist. 

In covenants of warranty in deeds, it means 
to protect, to maintain or keep secure, to 
guaranty, to agree to indemnify. 

D E F E N DANT. The person defending or 
denying ; the party against whom relief or 
recovery is sought in an action or suit. Jew
ett Car C.o. v. Kirkpatrick Const. Co. (C. C.) 
107 F. 622 ; Brower v. Nellis, 6 Ind. App. 
323, 33 N. E. 672 ; Tyler v. State, 63 Vt. 300, 
21 A. 611 ; Insurance Co. v. Alexandre (D. C.) 
16 F. 281 ; Siekmann v. Kern, 136 La. 1068, 
68 So. 128 ; Glassman v. Behr, 181 Ill. App. 
258, 259 ; Ferguson v. Montgomery, 148 Ark. 
83, 229 S. W. 30, 36 ; Boyd v. Lambert, 58 Old. 
,197, 16.0 P. 586, 587 ; Friedman v. Blauner, 
227 N. Y. 327, 125 N. E. 443, 444 ; Allison v. 
Richardson (Tex. Civ. App.) 171 S .. W. 1021, 
1022 ; Graham Bros. Aktiebolag v. St. Paul 
Fire & Marine Ins. Co., 126 Misc. 32, 212 
N. Y. S. 380, 381. 

In common usage, this term Is applied to the 
party put upon his defense, or summoned to an
swer a charge or complaint, in any species of 
action, civil or criminal, at law or in equity. Strict
ly, however, . it does not apply to the person against 
whom a real action is brought, for in that pro
ceeding the technical usage is to call the parties 
respectively �e "demandant" and the "tenant." 

-Defendant in error., The distinctive term ap
propriate to the party against whom a writ 
of error is sued out. 

-Principal defe,ndant. One who has an inter
est in the controversy presented by the bill, 
and whose presence is requisite to the com
plete and partial adjudication of the contro
versy. Bird v. Sleppy, 265 Pa. 29'5, 108 A. 
618, 619. 

D E FENDARE.  To answer for ; to be respon
sible for. Medley. 

D EF E N D E M US. Lat. A word used in 
grants and donations, ,vhioh binds the donor 
and his heirs to defend the dOI;lee, if any 
one go about to lay any incumbrance on the 
thing given other than what is contained in 
the deed of donation. Bract. I. 2, c. 16. 

D E F E N D ER. (Fr.) To deny ; to defend ; to 
conduct a suit for a defendant ; to forbid ; 
to prevent ; to protect. 

the popes of Rome ; and that of Defenso-r 
Jt'idei was first conferred by Pope Leo X. on 
King Henry VIII., as a reward for writing 

. against Martin Luther ; and the bull for it 
bears date quinto If1u8 Octob., 1521. Enc. 
Lond. 

D E F E N D E R E  SE P E R  C O R P U S  S U U M .  To 
offer duel or ' cO'mbat as a legal trial and ap
peal. Abolished by 59 . Geo. III. § 46. See 
Battel. 

D E F EN D E R E  U N I CA MAN U. To wage law ; 
a denial O'f an accusation upon oath. See 
Wager of Law. 

D E F E N D  I T  V I M  ET I NJ U RI A M .  He de
fends the force and injury. Fleta, lib. 5, c. 39, 
§ 1. 

D EF E N D O U R. L. Fr. A defender or defend
ant ; the party accused in an appeal. Britt. 
c. 22. 

D EFEN E RAT I ON. The act of lending mO'n
ey on usury. 

O EF EN SA. In old English law. A park Qr 
place fenced in for deer, and defended as 
a property and peculiar for that use and serv
ice. Cowell. 

D EF ENSE. That which is 'offered and al
leged by the party proceeded against in an ac
tion or suit, as a reason in law or fact why 
the plaintiff shO'uld not recover or establish 
what he seeks ; what is put fO'rward to' de
feat an action. More properly what is s'llffi
cient when offered for this purpose. In eith�r 
of these senses it may be either a denial, jus
tification, or confession and avO'idance O'f the 
facts averred as a ground of actiO'n, or an 
exception to their sufficiency in PO'int of law. 
Whitfield v. Insurance 00. (C. C.) 125 F. 270 ; 
Miller v. Martin, 8 N. J. Law, 204 ; Baier v. 
Humpall, 16 Neb. 1127, 20 N. W. 108; . Rail� 
road Co. v. Hinchcliffe, 34 Misc. 49, 68 N. Y. 
S. 556 ; Brower v. Nellis, 6 Ind. App. 323, 33 
N. E. 672 ; Waterford Lumber Co. v. Jacobs, 
132 Miss. 638, 97 So. 187, 189 ; State v. Nor
man, 103 Ohio St. 541, 134 N. E. 474 ; First 
State Bank of Bazen v. Radke, 51 N. D. 246, 
199 N. W. 930, 937, 35 A. L. R. 1355. 

In a stricter sense, defense is used to' de
note the answer made by the defendant to', the 
plaintiff's action, by demurrer or plea at law 
or answer in equity. This is the meaning of 
the term in Scotch law. Ersk. Inst. 4, 1, 66. 

Hal! defense was that which was made by the 
form "defends the force and injury, and says," 
(defendit vim et injuriam, et dicit.) 

Fun defense was that which wa.s made by the 
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form "defends the force and injury when and where 
it shall behoove him, and the damages, and what
ever else he ought to defend," (defendit v"im et 
injt�riam quando et ubi curia consideravU, et damna 
et quicquid quod ipse defendere debet, et dicit,) 
commonly shortened into "defends the force and in
jury when," etc. Gilb. Com. PI. 188 ; 8 Term, 632 ; 
3 Bos. & P. 9, note ; Co. Litt. 127b. 

In matrimonial suits, in England, defenses are 
divided into ab8o�ute, i. e., such as, being estab
lished to the satisfaction of the court, are a com
plete answer to the petition, so that the court can 
exercise no discretion, but is bound to dismiss the 
petition ; and discretionary, or such as, being es
tablished, leave to the court a discretion whether 
it will pronounce a decree or dismiss the petition . 
Thus, in a suit for dissoluton, condonation is an 
absolute, adultery by the petitioner a discretionary, 
defense. Browne, Div. 30. 

Defense also means the forcible repelling of 
an attack made unlawfully with force and 
violence. 

In old statutes and records, the term means 
prohibition ; denial or refusal. Enconter Ze 
defense et Ze commandeme1tt de roy ;  against 
the prohibition and commandment of the king. 
St. Westm. 1, c. 1. Also a state of severalty, 
or of several or exclusive occupancy ; a state 
of inclosure. 

Affidavit of Defense 

See Affidavit. 

Affirmative Defense 

See t11,at title. 

Equitable Defense 

In li.nglish practice, a defense to an action 
on grounds which, prior to the passage of the 
common-law procedure act (17 & 18 Vict. c. 
125), would have been cognizable only in a 
court of equity. In American practice, a de
fense which is cognizable in a court of equity, 
but which is available there only, and not in 
an action at law, except under the reformed 
codes of practice. Kelly v. Hurt, 74 Mo. 570 ; 
New York v. Holzderber, 44 Misc. 509, 90 N. 
Y. S. 63. 

F rivolous Defense 

One which at first glance can be seen to 
be merely pretensive, setting up some ground 
which cannot be sustained by argument. 
Dominion Nat. Bank v. Olympia Cotton Mills 
(C. C.) 128 F'. 182. 

Legal Defense 

(1) A defense which is complete and ade
quate in point of law. (2) A defense which 
may be set up in a court of law ; as distin
guished from an "equitable defense," Which 
is cognizable only in a court of equity or court 
possessing equitable powers. 

Me,ritorious Defense 

One going to the merits, substance, or essen
tials . of the case, as distinguished from dUa-
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tory or technical objections. Cooper v. Lum
ber Co., 61 Ark. 36, 31 S. W. 981. 

Partial Defense 

One which goes only to a part of the. cause 
of action, or which only tends to mitigate the 
damages to be awarded. Carter v. Bank, 33 
Misc. 128, 67 N. Y. S. 300. 

Pe,re m ptory Defense 

A defense which insists that the plaintiff 
never had the right to institute the suit, or 
that, if he had, the original right is extin
guished or determined. 4 Bouv. lnst. No. 
.4206. 

Prete'l"m itted Defense 

One which was available to a party and of 
' which he might have had the benefit if he 
had pleaded it in due season, but which can
not afterwards be heard as a basis for af
firmative relief. Swennes v. Sprain, 120 Wis. 
68, 97 N. W. 511. 

Sham D efense 

A false or fictitious defense, interposed in 
bad faith, and manifestly untrue, insufficient, 
or irrelevant on its face. 

Self-defense 
See that title. 

DEFENSE AU F O N D  EN D R O I T  (called, al
so, defense en droit). A demurrer. 2 Low. C. 
278. . See, also, 1 Low. C. 216. 

D E F ENSE AU F O N D  EN FA I T. The gen
eral issue. 3 Low. O. 421. 

DEFENSIVA. In old English law. A lord or 
earl of the marches, who was the warden and 
defender of his country. Cowell. 

D EF ENSI VE ALLEGAT I ON.  In English ec
clesiastical law. A species of pleading, where 
the defendant, instead of denying the plain
tiff's charge upon oath, has any circumstances 
to offer in his defense. This entitles him, in 
his turn, to the plaintiff's answer upon oath, 
upon Which he may proceed to proofs as well 
as his antagonist. 3 Bl. Comm. 100 ; 3 Steph. 
Comm. 720. 

D EFENSiVE WAR. A war in defense. of, or 
for the protection of, national rights. It 
may be defens'ive in its principles, though 
offensive in its operations. 1 Kent, Comm. 50, 
note. 

D E F ENSO. That part of any open field or 
place that was allotted for corn or hay, and 
upon which there was no common or feeding, 
was anciently said to be in detemo ; so of any 
meadow ground that was laid in for hay only. 
The same term was applied to a wood where 
part was inclosed or fenced, to secure the 
growth of the U:llderwood from the injury of 
cattle. . Cowell. 
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In the Civil Law 

A defender ; one who assumed the defense 
of another's case in court. Also an advocate. 
A tutor or curator. 

I n  Canon Law 

The advocate or patron of a church. An 
officer who had charge of the temporalities of 
the church. 

I n Old  EngUsh Law 

A guardian, defender, or protector. The 
defendant in an action. A person v�uched in 
to warranty. 

I n  General 

-Defensor civitatis. Defender or protector of 
a city or municipality. An officer under the 
Roman empire, whose duty it was to protect 
the peDple against the injustice of the magis
trates, the insolence of the subaltern officers, 
and the rapacity of the money-lenders. Schm. 
Oivil Law, Introd. 16 ; Cod. 1, 55, 4. He had 
the powers of a judge, with jurisdiction of 
pecuniary causes to a limited amount, and the 
lighter species of offenses. Cod. 1, 55, 1 ;  Nov. 
15, c. 3, § 2 ;  Id. c. 6, § 1 :  He had also the 
care of the public records, and powers similar 
to those of a notary in regard to the execu
tion of wills and conveyances. 

-Defensor fidei. Defender of the faith. See 
Defender. 

D E FENSUM. A prohibition. 
of land ; any fenced ground. 
Const. Hist. See Defenso. 

An inclosure 
Medley, Eng. 

D E F E R R ED. Delayed ; put off ; remanded ; 
postponed to a future time. 

D EF E RRED L I F E  AN N U I T I ES. In Eng
lish law. Annuities for the life of the pur
chaser, but not commencingt until a date sub
sequent to the date of buying them, so that, 
if the purchaser die before that date, the 
purchase money is lost. Granted by the com
'missioners for reduction of the national debt. 
See 16 & 17 Vict. c. 45, § 2. Wharton. 

D E F E R R E D  STO C I<. See Stock. 

D EF I C I E NCY. A lack, shortage, or insuffi
ciency. The difference between the total 
amount of the debt or payment meant to be 
secured by a mortgage and that realized on 
foreclosure and sale when less than the total. 
A judgment or decree for the amonnt of such 
deficiency is called a "deficiency judgment" 
or "decree." Goldsmith v. Brown, 35 Barb. 
(N. Y.) 492. 

Technically speaking, there is  no such thing un
der our law as a "deficiency judgment" in the sense 
that a formal judgment of that description is ren
dered by the court, or entered by the clerk for the 
amount not made by the sale of the mortgaged 
property. There is only the original judgment for 
the full amount of the indebtedne,ss, upon which a 
deficiency may exist after the issuance and re-

D'EFINE 

turn of the special execution, o,r even perhaps of 
one or more general executions in addition. It 
has nevertheless been customary in ordinary par
lance to refer to the amount still due after the 
return of the special execution as a "deficiency 
judgment." Bank of Douglas v. Neel, 30 Ariz. 375, 
247 P. 132, 134. 

D E F I C I  ENCY B I L L. In parliamentary 
practice, an appropriation bill covering items 
of expense omitted from the general appro
priation bill or bills, or for which insufficient 
appropriations were made. If intended to 
cover a variety of such items, it is commonly 
called a "general deficiency bill ;" if intended 
to make provision for expens,es which must be 
met immediately, or which cannot wait the 
ordinary course of the general appropriation 
bills, it is called an "urgent deficiency bill." 

Detic,iente uno  sangu ine non potest esse hreres. 
3 Coke, 41. One blood being wanting, he can
not be heir. But see 3 & 4 Wm. IV. c. 106, § 
9, and 33 & 34 Vict. c. 23, § 1. 

D E F I C I T. Something wanting, generally in 
the accounts of one intrusted with money, or 
in the money received by him. Mutual L. & B. 
Ass'n v. Price, 19 Fla. 135. 

D E F I  LE. To debauch, deflower, or corrupt 
the chastity of a woman. The term does not 
necessarily imply force or ravishment, nor 
does it connote previous immaculateness. 
State v. Montgomery, 79 Iowa, 737, 45 N. W. 
29,2 ; State v. F'ernald, 88 Iowa, 553, 55 N. W. 
534. 

D E F I  LEM ENT. Uncleanness ; impurity ; 
corruption of morals or conduct. Young v. 
State, 194 Ind. 221, 141 N. E. 309, 311. 

D E F I N E. To explain or state the exact 
meaning of words and phrases ; to settle, to 
establish or prescribe authoritatively, to make' 
clear, to establish boundaries; U. S. v. Smith, 
5 Wheat. 160, 5 L. Ed. 57 ; Walters v. Rich
ardson, 93 Ky. 374, 20 S. W. 279 ; Miller v. 
Improvement Co., 99, Va. 747, 40 S. E. 27, 86 
Am. St. Rep. 924 ; Gould v. Hutchins, 10 Me. 
145. To declare that a certain act shall con
stitute an offens·e is defining that offense ; 
U. S. v. Arjona, 120 U. S. 488, 7 S. Ct. 628, 
30 L. Ed. 728 ; Guy L. Wallace & Co. v. Fer
guson, 70 Or. 306, 141 P. 542 ; State v. Gard
ner, 151 La. 874, 92 So. 368, 370 ; Morrison 
v. Fai'mers' & 'l"raders' State Bank, 70 Mont. 
146, 225 P. 123, 125. 

"An examination of our Session Laws will show 
that 

'
acts have frequently been passed, the consti

tutionality of which has never been questioned, 
where the powers and duties conferred could not 
be considered as merely explaining or making more 
clear those previously conferred or attempted to 
be, although the word 'define' was used in the title. 
In legislation it is frequently used in the creation, 
enlarging, and extending the powers and duties of 
boards and officers, in defining certain offenses and 
providing punishment for the same, and thus en
larging and extending the scope of the criminal 
law. And it is properly used in the title where the 
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object of the act is to determine or fix boundaries, 
more especially where a dispute has arisen con
cerning them. It is used between different govern
ments, as to define the extent of a kingdom or coun
try." People v. Bradley, 36 Mich. 452. 

D E F I N I T E. Fixed, determined, defined, 
bounded. Board of Sup'rs of Yavapai County 
v. Stephens, 20 Ariz. 115, 177 P. 261, 262 ; 
Kintner v. Atlantic Communication Co. (0. 
C. A.) 240 F. 716, 721. 

A definite failure of issue occurs when a precise 
time is fixed by a will for a failure of issue. An 
indefinite failure of issue is the period when the 
issue of the first taker shall become extinct and 
when there shall no longer be any issue of the 
grantee, but without reference · to a particular time 
or event ; Huxford v.  Milligan, 50 Ind. 546 ; Mc
Williams v. Havely, 214 Ky. 320, 283 S. W. 103, 105. 

D E F I N I T I O . Lat. Definition, or, more 
strictly, limiting or bounding ; as in the max
im Qf the civil law : Omnis dejinitio periculosa 
est, parum est enim ut non su bverti possit, 
(Dig. 50, 17, 202 ;) i. e., the attempt to bring 
the law within the boundaries of precise defi
nitions is hazardous, as there are but few 
cases in which such a limitation cannot be 
subverted. 

D E F I N I T I ON .  A description of a t4ing by 
its properties ; an explanation of the meaning 
of a word or term. Webster. The process Qf 
stating the exact meaning of a word by 
means of other words. WQrcester. See War
ner v. Beers, 23 Wend. (N. Y.) 103 ; Marvin v. 
State, 19 Ind. 181 ; Mickle v. Miles, 1 Grant, 
Gas. (Pa.) 328. Such a description of the 
thing defined, including all essential elements 
and excluding all nonessential, as to distin
guish it from all Qther things and classes. 
Porter v. Mapleton Electric Light, 191 IQwa, 
1031, 183 N. W. 803, 805 ; Wilson v. Else, 204 
'Iowa, 857, 216 N. W. 33, 37. 

D EF I N I T I VE. That which finally and com
pletely ends and settles a controversy. A 
definitive sentence or judgment is put in op
position to an interlocutory judgment. 
Thompson v. Graham, 246 Pa. 202, 92 A. 118, 
119. 

A distinction may be taken between a final and 
a definitive judgment. The former term is ap
plicable when the j udgment exhausts the powers 
of the particular court in which it is rendered ; 
while the latter word designates a judgment that 
is above any review or contingency of reversal. 
-0. S. v. The Peggy, 1 Cranch, 103, 2 L. Ed. 49. 

D EF I N I T I V E  SENTENCE. The, final judg
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entitled to' them. 3 Bl. Comm. 172 ; Phelps 
v. Baldwin, 17 Conn. 212. 

I n Scotch Law 

TO' resist the executiQn Qf the law ; to op
pose by force a public officer in the execution 
of his duty. Bell. 

D EFORCEM ENT. Deforcement is where a 
man wrongfully holds lands to' which another 
person is entitled. It therefore includes dis
seisin, abatement, discontinuance, and intru
sion. Co. Litt. 277b, 331b ; Foxworth v. 
White, 5 Strob. (S. C.) 115 ; Woodruff v. 
Brown, 17 N. J. Law, 2609 ; Hopper v. Hopper, 
21 N. J. Law, 543. But it is applied especial
ly to cases, not falling under those heads, 
where the person entitled to' the freehold has 
never had possession ; thus, where a lord has 
a seignory, and lands escheat to him p1'o:pter 
defeotum sanguinis, but the seisin is withheld 
from him, this is a defQrcement, and the per
son who withholds the seisin is called a "de
forceor." 3 Bl. Comm. 172. 

I n Scotch Law 

The opposition or resistance made to' mes
sengers Qr other public officers while they 
are actually engaged in the exercise of their 
offices. Ersk. Inst. 4, 4, 32. 

D EFORC I ANT. One who wrongfully keeps 
the owner Qf lands and tenements out Qf the 
possession of them. 2 Bl. Comm. 350. 

D E F O RC I AR E. L. Lat. To withhold lands 
or tenements from the rightful owner. This 
is a word Qf art which cannot be supplied by 
any Qther word. Co. Litt. 3310. 

D EF O RC I AT I O. L. Lat. In old English 
law. A distress, distraint, 0'1' seizure of goods 
for satisfaction Qf a lawful debt. Cowell. 

D EFORM I TY. In life insurance. Represen
tations in application for insurance that ap
plicant never had any "infirmity" or "deform
ity" must be construed as meaning deformity 
or infirmity Qf substantial character appar
ently materially impairing applicant's health 
and increaSing chance of death, which, if 
known, probably would have deterred com
pany from issuing policy. Travelers' Ins. CO'. 
v. Pomerantz, 207 N. Y. S. 81, 83, 124 Misc, 
250 ; Id., 246 N. Y. 63, 158 N. E. 21, 22 ; East
ern Dist. ,Piece Dye "W-orks v. Travelers' Ins. 
Co., 234 N. Y. 441, 138 N. E. 401, 404, 405, 26 
A. L. R. l�05. 

ment, decree, or sentence of an ecclesiastical D EFOSS I ON.  
court. 3 BI. Comm. 101. buried alive. 

The punishment of being 

D EFLORAT I O N .  Seduction Qr debauching. 
The. act by which a woman is deprived of her 
virginity. 

D EFO R'CE. 
In English Law 

To withhQld wrQngfully ; to withhQld the 
possessiQn · of lands from Qne whO' is lawfully 

D EFRAUD. To practice fraud ; to' cheat or 
trick ; to' deprive a person Qf property Qr any 
interest, estate, or right by fraud, deceit, 0'1,' 
artifice, People v. Wiman, 148 N. Y. 29, 42 
N. E. 408 ; Alderman v. People, 4 Mich. 424, 
69 Am. Dec. 321 ; U. S. v. Curley (C. 0.) 122 
F. 740 ; Weber v. Mick, 131 111. 520, 23 N. E. 
646 ; EdgeU v. Smith, 50 W. Va.. 349, 4() S. 
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E. 402 ;  Curley v. U. S., 130 F. 1, 64 O. O. A.. 
369 ; Utley v. State, 152 A.rk. 407, 238 S. W. 
607, 009; State v. Mastin, 277 Mo. 495, 211 
S. W. 15, 18 ; Hinshaw v. State, 188 Ind. 147, 
122 N. E. 418, 419 ; People v. Wilkins, 67 Oal. 
758, 228 P. 367, 368 ; Berry v. State, 153 Ga. 
169, 111 S. E. 669, 671, 35 A. L. R. 370 ; U. S. 
v. Walter, 263 U. S. 15, 44 S. Ct. 10, 11., 68 L. 
Ed. 137 ; People v. Holtzman, 272 Ill. 447, 112 
N. E. 370, 371 ; People v. Inas, 141 N. Y. S. 
212, 213, 79 Misc. 452 ; or by force or intimi
dation, Hammerschmidt v. U. S. _(C. C. A.) 
287 F. 817, 822. 

])EL CREDEltE 

student is advanced ill testimony of pro
ficiency in arts and sciences. CQmmonwealth 
v. New England Oollege of Chiropractic, 221 
Mass. 190, 108 N. E.. 895, 896. 

They are of pontifical origin. See 1 Schmidt, 
Thesaurus, 144 ; Vicat, Doctores ; Minshew, Dict. 
Bacheler ; Merlin, Repertoire Univ. ; Van Espen. 
pt. 1, tit. 10 ; Giannone, Istoria di Napoli, lib. xi. Co 
2, for a full account of this matter. 

D EH O RS. L. Fr. Out of ; without ; be
yond ; foreign to ; unconnected with. Dehors 
the record ; foreign to the record. 3 BI. 
Comm. 387. 

D EFRAU DAC I O N.  In Spanish law. The 
D E I  G RAT I A  Lat. By the grace of God. crime committed by a person who fraudulent- . 

ly avoids the payment of some public tax. A phrase used in the formal title of a king 
or queen, importing a claim of sovereignty 

D EF RAU DAT I ON. Privation by fraud. by the favor or commission of God. In an-
cient times it was incorporated in the titles 

D E FU N CT. Deceased ; a deceased person. of inferior officers, (especially ecclesiastical,) 
A common term in Scotch law. but in later use was reserved as an assertion 

D EFU NCTUS. Lat. Dead. "Defunctus sine 
prole," dead without (leaving) issue: 

D EGASTER. L. Fr. To waste. 

D EG RADAT I O N .  A deprivation of dignity ; 
dismission from office. An ecclesiastical cen
sure, whereby a clergyman is divested of his 
holy orders. There are two sorts by the can
on law,-one summa.ry, by word only ; the 
other solemn, by stripping the party degraded 
of those ornaments and rights which are tihe 
ensigns of his degree. Degradation is oth
erwise called "deposition," but the canonists 
have distinguished between these two terms, 
deeming the former as the greater punish" 
ment of the two. There is likewise a degrada
tion of a lord or knight at commo·n law, and 
also by act of parliament. Wharton. 

of "the divine right of kings." 

D E I  J U D I C I U M .  The judgment of God. 'Dhe 
old Saxon trial by ordeal, so called because 
it was thought to be- an appeal to God for the 
justice of a cause, and it was- believed that 
the decision was according to the will and 
pleasure of Divine Providence. Wharton. 

D EJAC I O N .  In Spanish law. Surrender ; 
release ; abandonment ; e. g., the act of an 
insolvent in surrendering his- property for 
the benefit . of his creditors, of an heir in re
nouncing the succession, the abandonment of 
insured property to the underwriters. 

D EJ E RAT I ON.  A taking of a solemn oath. 

D E L  B I EN ESTRE. L. Fr. In old EngliSlh 
practice. Of well being ; of form. The sarna 

D EG RA DAT IONS. A term for waste in the as de benc esse. Britt. c. 39. 

French law. 

D EG RAD I N G. Reviling ; iholding one up to 
public obloquy ; lowering a person in the es
timation of the public. 

D EG R E E. 

I n  the Law of Descent and  Fam ily Relations 

A step or grade, i. e., the distance, or num
ber of removes, Which separates two persons 
who are related by consanguinity. Thus we 
speak of cousins in the "second degree." 

I n  C rim inal Law 

The term "degree" denotes a division or 
classification of one specific crime into several 
grades or sta.dia. of guilt, according to the 
circumstances attending its commission. 
Thus, in some states, there may be "murder 
in the second degree." 

I n  General 

The state or civil condition of a person. 
State v. Bishop, 15 Me. 122. 

An honorable state or condition to which a 
BL.LAW DICT. (3D IDD.)---3a 

D E L  C R ED E RE. In mercantile law. A 
phrase borrowed from the Italians, equivalent 
to our word "guaranty" or "warranty," or the 
Scotch term "warrandice ;" an agreement by 
which a factor, when he sells goods on cred
it, for an additional commission, (called. a 
"del credere commission,") guaranties the sol, 
veney of the purchaser and his performance 
of the contract. Such a factor is called a 
"del credere agent." He is a mere surety, lia
ble to his prinCipal only in case the purchaser 
makes default. Story, Ag. 28 ; Loeb v. Hell
man, 83 N. Y. 603 ; Lewis v. Brehme, 33 Md. 
424, 3 Am. Rep. 190 ; Leverick v. Meigs, 1 
Cow. (N. Y.) 6B3 ; Ruffner v. Hewitt, 7 W. 
Va. 604 ; Commercial Credit 00. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46 ; Lemnos 
Broad Silk Works v. Spiegelberg, 217 N. Y. S. 
595, 597, 127 Misc. 855 ; Commercial Invest
ment ·Trust v. Stewart, 235 Mich. 502, 209 N. 
W. 660, 661 ; Commercial Credit Co. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A. 44, 46 ; Common
wealth v. Thorne, Neale & Co., 264 Pa. 408. 
107 A. 814, 815 ; State v. Tuffs, 54 Mont. 20, 
165 P. 1107, 1108. 
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D E LA I SSEM E NT. In French marine law. 
Abandonment. Emerig. Tr. des Ass. ch. 17. 

D ELAT E. In Scotch law. To accuse. De
lated, accused. Delatit of! arte and parte, 
accused of being accessary to. 3 How. St. Tr. 
425, 440. 

D ELAT I O .  In the civil law. An accusation 
or information. 

DE LA TO R. An accuser ; an informer ; a 
sycophant. 

D ELAT U RA. In old English law. The re
ward of an informer. Whishaw. 

D E LAY. To retard ; obstruct ; put off ; 
postpone ; defer ; hinder ; interpose ob
stacles ; as, when it is said that a conveyance 
was made to "hinder and delay creditors." 
Mercantile Co. v. Arnold, 108 Ga. 449,  34 S. E. 
176 ; Ellis v. Valentine, 65 Tex. 532 ; Blair 
v. Blair, 122 Me. 500, 120 A. 902, 005. 

D E LECTUS PERSO NIE. I ... at. Choice of the 
person. By this term is understood the right 
of a partner to exercise his choice and prefer
ence as to the admission of any new mem
bers to the firm, and as to the persons to be 
so admitted, if any. 

I n  Sootch Law 

The personal preference which is supposed 
to have been exercised by a landlord in select
ing his tenant, by the members of a firm in 
making choice of partners, in the appointment 
of persons to office, and other cases. Nearly 
equivalent to personal trust, as a -doctrine in 
law. Bell. 

Delegata potestas non potest delegari. 2 Inst. 
597. A delegated power cannot be delegated. 

D ELEGATE. A person who is delegated or 
commissioned to act in the stead of another ; 
a person to whom affairs are committed by 
another ; an attorney. 

A person elected or appointed to be a mem
ber of a representative assembly. Usually 
spoken of one sent to a special or occasional 
assembly or convention. Manston v. McIn
tosh, 58 Minn. '525, 60 N. W. 672, 28 L. R. A. 
605. 

The representative in congress of one of the 
organized territories of the United States. 

D E LEGATES, T H E  H I G H  C O U RT O F. In 
English law. Formerly the court of appeal 
from the ecclesiastical and admiralty courts. 
Abolished upon the judicial committee of the 
privy council being constituted the court of 
appeal in such cases. 

D E LEGAT I O N.  A sending away ; a putting 
into commission ; the aSSignment of a debt to 
another ; the intrusting another with a gen
eral power to act for the good of those who 

depute him. 
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At Common Law 

The transfer of· authority by one person to 
another ; the act of making or commissioning 
a delegate. 

The whole body of delegates or representa
tives sent to a convention or assembly from 
one district, place, or political unit are col
lectively spoken of as a "delegation." 

I n the Civil Law 

A species of novation which consists in the 
change of one debtor for another, when he 
who is indebted substitutes a third person 
who obligates himself in his stead to the cred
itor, or to the person apPOinted by him so 
that the first debtor is acquitted and his ob
ligation extinguished, and the creditor con
tents himself with the obligation of the sec
ond debtor. Delegation is essentially dis
tinguished from any other species of novation, 
in this: that the former demands the consent 
of all three parties, but the latter that only 
of the twp parties to the new debt. 1 Domat, 
§ 2'.318 ; Adams v. Power, 48 Miss. 454. 

Delegation is novation effected by the in
tervention of another person whom the debt
or, in order to be liberated from his cred
itor, gives to such creditor, or to him whom 
the creditor appoints ; and such person so 
given becomes obliged to the creditor in the 
place of the original debtor. Burge, Sur. 
173. 

Perfect deZegation exists when the debtor who 
makes the obligation is  discharged by the creditor. 

Imperfect deZegation exists when the creditor re
tains his rights against the original debtor. 2 Du
vergnoy, n. 169. 

Delegatus non potest delegare. A delegate 
cannot delegate ; an agent cannot delegate 
his functions to a subagent without the knowl
edge or consent of the principal ; the person 
to whom an office or duty is delegated can
not lawfully devolve the duty on another, un
less he be expressly authorized so to do. 9 
Coke, 77 ; Broom, Max. 840 ; 2 Kent, Comm. 
633 ; 2 Steph. Comm. 119. 

D E LESTAG E. In French marine law. A 
discharging of ballast (lest) from a vessel. 

D E LETE. In Scotch law. To erase ; to 
strike out. 

D E LF. A quarry or mine. 31 Eliz. c. 7. 

Deliberandum est di u quod statuendu m  est 
semel. 12 -Coke, 74. . That which is to be re
solved once for all should be long deliberated 
upon. 

D E L I BE RATE, v. To weigh, ponder, discuss. 
To ex'amine, to consult, in order to form an 
opinion. McGregor v. State, 83 Tex. Cr. R. 
35, 201 S. W. 184, 186. 

D E L I BERATE, adj. By the use of this word, 
in descri-bing a crime, . the idea is conveyed 
that the perpetr:ator weighs the motives for 
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the act and its consequences, ine nature of 
the crime, or other things connected with his 
intentions, with a view to a decision there
on ; '  that he carefully considers all these ; 
and that the act is not 'Suddenly committed. 
It implies that the perpetrator must be ca
pable of the exercise of such mental powers as 
are called into use by deliberation and the 
consideration and weighing of motives and 
consequences. State v. Boyle, 28 Iowa, 524. 
Commonwealth v. Webb, 252 Pa. 187, 97 A. 
189, 191 ; In re Nunns, 188 App. Div. 424, 176 
N. Y. S. 858, 865 ; .Jenkins v. Carman Mfg. 
Co., 79 Or. 448, 155 P. 703, 705. 

"Deliberation" and "premeditation" are of the 
same character of mental operations, differing only 
in degree. Deliberation is but prolonged premedita
tion. In other words, in law, deliberation is pre
meditation in a cool state of the blood, or, where 
there has been heat of passion, it  is premeditation 
continued beyond the period within which there 
has been time for the blood to cool, in the given 
case. Deliberation is not only to think of before
hand, which may be but for an instant, but the 
inclination to do the act is considered, weighed, 
pondered upon, for such a length of time after ' a 
provocation is given as the jury may find was suf
ficient for the blood to cool. One in a heat of 
passion may premeditate without deliberating. De
liberation is only exercised in a cool state of the 
blood, while premeditation may be either in that 
state of the blood or in the heat of passion. State 
v. Kotovsky, 74 Mo. 249 ; State v. Lindgrind, 33 
Wash. 440, 74 P.  565 ; State v. Dodds, 54 W. Va. 
289, 46 S.  E.  228 ; State v. Fairlamb, 121 Mo. 137, 
25 S. W. 895 ; Milton v. State, 6 Neb. 143 ; State v. 
Greenleaf, 71 N. H. 606, 54 A. 38 ;  State v. Fiske, 
63 Conn. 388, 28 A. 572 ; Craft v. State, 3 Kan. 481 ; 
Cannon v. State, 60 Ark. 564, 31 S. W. 150 ; State 
v. Smith, 26 N. M. 482, 194 P. 869, 872 ; State v. 
Benson, 183 N. C. 795, 111 S. E. 869, 87L 

D E L I B E RATELY. Willfully ; with premed
itation ; intentionally ; purposely ; in COld 
blood. Avel'heart v. State, 15S Ark. 639, 238 
S. "V. 620, 621 ; Welch v. State, 71 Tex. Dr. R. 
17, 157 S. 'V. 946, 947 ; Burley v. Missouri, 
K. & T. Ry. Co., 170 Mo. App. 235, 15,6 S. 'V. 
57, 58 ; State v. Young, 314 Mo. 612, 286 S. 
W. 29, 34 ; Osanyi v. Csanyi, 93 N. J. Eq. 11, 
115 A. 76, 7S ; State v. Johnson, 92 Kan. 441, 
140 P. 839, 840 ; State v. Bobbst, 2,69 Mo. 214, 
190 S. W. 257, 260. 

D E L I BERAT I O N. The act or process of de
liberating. The act of weighing and examin
ing the reasons for and against a contem
plated act or course of conduct or a choice of 
acts or means. See Deliberate. 

Del ioatus debito r est odiosus in lege. A luxuri
ous debtor is odious in law. 2 BuIst. 148. 
Imprisonment for debt has now, however, 
been generally abolished. 

D E L I CT. In the Roman and civil law. A 
wrong or injury ; an offense ; a violation of 
public or private duty. 

It will be observed that this word, taken in its 
most general sense; is wider in both directions 

DBLIN'QUENCY 

than our English term "tort." On the one hand, it 
includes thO'se wrongful acts which, while directly 
affecting some individual or his prop.erty, yet ex
tend in their injurious consequences to the peace 
O'r security of the community at large, and hence 
rise to' the grade of crimes 0'1' misdemeanors. These 
acts were termed in the Roman law "public delicts ; "  
while those for which the only penalty exacted was 
compensation to the person primarily injured were 
denominated "private delicts." On the other hand, 
the term appears to have included injurious actions 
which transpired without any malicious intention 
on the part of the doer. Thus Pothier gives the 
name "quasi delicts" to the acts of a person who, 
without malignitY, but by an inexcusable impru
dence, causes an injury to another. Poth. ObI. 116. 
But the term is used in modern jurisprudence as a 
convenient synonym of "tort ; "  that is, a wrong
ful and injurious violation of a jus in rem or right 
available against all the world. This appears in 
the two contrasted phrases, "actions ex contractu" 
and " actions ex delicto." 

Quasi Delict 

An act whereby a person, without malice, but 
by fault, negligence, or imprudence not legally ex
cusable, causes injury to another. They were four 
in number, viz. : (1) Qui judex litem suam fecit, 

being the offense of partiality or excess in the 
judex, ( juryman ; )  e. g., in assessing the damages 
at a figure in excess of the extreme limit permitted 
by the formula. (2) Dejecturn effusumve aliq'uid, 

being the tort committed by one's servant in empty
ing or throwing something out of an attic or upper 
story upon a person passing beneath. (3) Dammtrn 

infectum, being the offense of hanging dangerous 
articles over the heads of persons passing along 
the king's highway. (4 )  Torts committed by one's 
agents (e. g., stable-boys, shop-managers, etc.) 
in the course of their employment. Brown. 

D E L I CT U M .  Lat. A delict, tort, wrong, in
jury, or offense. Actions e.x deHcto are such 
as are founded on a tort, as distinguished 
from actions on contract. 

Culpability, blameworthiness, or legal de
linquency. The word occurs in this sense in 
the maxim, "In pari delioto meHor es,t con
dUio defendentis" (which see). 

A challenge of a juror propter delictum is 
for some crime or misdemeanor that affects 
his credit and renders him infamous. 3 BI. 
Comm. 363 ; 2 Kent, Comm. 241. 

D E L I M I T. To mark or lay out the limits or 
boundary line of a territory or country. 

D E L I M I TAT I O N. The act of fixing, marking 
off, or describing the limits or boundal'S line 
of a territory or country. 

D E L I NQUENCY. Failure, omission, viola
tion of duty. State or condition of one who 
has failed to perform his duty. Travelers' 
Protective Ass'n of America v. Ziegler (Tex. 
Civ. App.) 250 S. 'V. 1115, 1116 ; Robinson v. 
Miller, 317 Ill. 501, 148 N. E. 319, 322. 

Delinquens per iram p roYocatus p u n iri debet 
m ititis. 3 lnst. 55. A delinquent provoked by 
anger ought to be punished more mildly. 



DELINQUENT 548 

D E L I  NQU E NT, n. In the civil law. He who to fevers, and sometimes to the last stages of 
has been guilty of some crime, offense, or chronic diseases. 
failure of duty. 

D E L I R I U M T R E M ENS. A disorder of the 
D E L I N QU ENT, adj. As applied to a debt or nervous system, involving the brain and set
claim, it means simply due and unpaid at the ting up an attack of temporary delusional in
time appointed by law or fixed by contract ; sanity, sometimes attended with violent ex
as, a delinquent tax. Chauncey v. Wass, 35 citement or mania, caused by excessive and 
Minn. 1,  30 N. W. 826 ; Gallup v. Schmidt, long continued indulgence in alcoholic liquors', 
154 Ind. 196, 56 N . .hl. 450. As applied to a or by the abrupt cessation of such use after 
person, it commonly means that he is grossly a protracted debauch. See Insanity. 
negligent or in willful default in regard to 
his pecuniary obligations, or even that he is D E L I TO. In Spanish law. · Crime ; a crime, 
dishonest and unworthy of credit. Boyce v. offense, or delict. 'White, New Recop. b. 2, 
Ewart, Rice (S. C.) 140 ; Ferguson v. Pitts'- tit. 19, c. 1, § 4. 
burgh, 159 Pa. 435, 28 Atl. 118 ; Grocers' 
Ass'n v. Exton, 18 Ohio Oil'. Ct. R. 321. D E LI V E RA N C E. In practice. The verdict 

D E L I NQUENT C H I LD. An infant of not 
more than specified age who has violated any 

. law or who is incorrigible. People v. Oxnam, 
170 Cal. 211, 149 P. 165, 168 ; Meggs v. State, 
101 Tex. Cr. R. 415, 276 S. W. 262, 263, ; Tip
pins v. State, 86 Tex. Cr. R. 205, 217 S. W. 
380, 381 ; Simpson v. State, 87 Tex. Cr. R. 
277, 220 S. W. 777, 778 ; State v. Ebarbo, 143 
La. 591, 78 So. 973, 974 ; State v. Williams, 
73 Wash. 678, 132 P. 415, 416 ; Bell v. State, 
20 Ala. App. 101, 101 So. 68, 69 ; Common
wealth v. Carnes, 82 Pa. Super. Ct. 335, 340. 

D EL I  NQU ENT TAX ES. Past due and un
paid taxes. Ryan \. Roach Drug 00., 113 Okl. 
130, 239 P. 912, 918 ; Cornell v. Maverick Loan 
& Trust Co., 95 Neb. 9, 144 N. "V. 1072, 1074. 

D E L I R I U M .  I n  medical jurisprudence. 
Delirium is that state of the mind in which 
it acts without being directed by the power 
of volition, which is wholly or partially. sus- . 
pended. This happens most perfectly in 
dreams. But what is  commonly called "de
lirium" is illways preceded or attended by a 
feverish and highly diseased state of the 
body. The patient in delirium is wholly un
conscious of surrounding objects, or conceives 
them to be different from what they really 
are. His thoughts seem to drift about, wild
ering and tossing amidst distracted dreams. 
And his observations, when he makes any, 
as often happens, are wild and incoherent ; 
or, from excess of pain, he sinks into a low 
muttering, or silent and death-like stupor. 
The law contemplates this species of mental 
derangement as an intellectual eclipse ; as a 
darkness occasioned by a cloud of disease 
passing over the mind ; and which must soon 
terminate in health or in death. Owing's 
Case, 1 Bland (Md.) 3086, 17 Am. Dee. 311 ; 
Supreme Lodge v. Lapp, 74 S. W. 656, 25 Ky. 
Law Rep. 74 ; Clark v. Ellis, 9 Or. 132 ; Brog
den v. Brown, 2 Add. 441 ; Sommerville v. 
Greenhood, 65 Mont. 101, 210 P. 1048, 1054 ; 
Grand Lodge, A. O. U. W. of Arkansas, v. 
Mode, 157 Ark. 62, 247 S. W. 386, 3S8. 

rendered by a jury. 

Second Del iverance 
In practice. A writ allowed a plaintiff in 

replevin, where the defendant has obtained 
judgment for return of the goods, by default 
or nonsuit, in order to have the same dis
tress again delivered to him, on giving the 
same security as before. 3 Bl. Comm. 150 ; 3 
Steph. Comm. 668. 

D E L I V E RY. 
I n  Conveyanci n g  

The final and absolute transfer of a deed, 
properly executed, to the grantee, or to some 
person for his use, in such manner that it can
not be recalled by the grantor. Black v. 
Shreve, 13 N. J. Eq. 461 ; Kirk v. Turner, 16 
N. C. 14 ; Byers v. McClanahan (Md.) 6 Gill & 
J. 250, 256 ; Abbe . v. Donohue, 90 N. J. Eq. 
597, 107 A. 431, 432 ; Oklahoma Sash & Door 
Co. v. American Bonding Co., 67 Old. 244, 170 
P. 511, 512 ; Brandes v. Hastings, 163 Minn. 
151, 203 N. W. 430, 431 ; Darling v. Williams, 
189 Wis. 487, 207 N. 'V. 255, 256 ; Safford v. 
Burke, 223 N. Y. S� 626, 630, 130 Misc. l2 ; 
Williams v. Kidd, 170 Cal. 631, 151 P. 1, B. 
Ann. Cas. 1916E, 703 ; Lee Hardware Co. v. 
Johnson, 132 Ark. 462, 201 S. W. 289, 291 ; 
Deitz v. Deitz, 295 Ill. 552, 129 N. E. 508, 509 ; 
Cox v. Schneer, 172 Cal. 371, 156 P. 509, 511 ; 
Combs v. Ison, 168 Ky. 728, 182 S. W. 953. 
954 ; King v. Antrim Lumber Co., 70 Okl. 52. 
172 P. 958, 961, 4 A. L. R. 21. 

I n  the Law of Sales 

The tradition or transfer of the possession 
of personal property from one person to 
another ; Inynn v. Badger, 173 App. Div. 71, 
158 N. Y. S. 859, 861 ; Kentucky Motor Oar 
Co. v. Darenkamp, 162 Ky. 219, 172 S. W. 524. 
525 ; Elgin v. Barker, 106 Ark. 482, 153 S. W. 
598, 599 ; Tonkelson v. Malis, 197 N. Y. S. 309. 
311, 119 Misc. 717 ; William R. Smith & Son v. 
Bloom, 159 Iowa, 592, 141 N. W. 32, 36. 

I n Medical J urisprudence 

D EL I R I U M FE B R I LE. In medical jurispru- The act of a woman giving birth to her off-
dence. A. form of mental aberration incident spring. Blake v. Junkins, 35 Me. 433. 
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I n  General 

-Absolute and conditional delivery. An abso
lute delivery of a deed, as distinguished from 
conditional delivery or delivery in escrow, is 
one which is complete upon the actual trans
fer of the · instrument from the possession of 
the grantor. Dyer v. Skadan, 128 Mich. 348, 
87 N. W. 277, 278, 92 Am. St. Rep. 461. A con
ditional delivery of a deed is one which passes 
the deed from the possession of the grantor, 
but is not· to be completed by possession of the 
grantee, or a third person as his agent, until 
the happening of a specified event. Dyer v. 
Skadan, 128 Mich. 348, 87 N. W. 277, 278, 92 
Am. St. Rep. 461 ; Schmidt v. Deegan, 69 Wis. 
300, 34 N. W. 83 ; Silliman v. Dobner, 165 
Minn. 87, 205 N. W. 696, 697. 

-Actual and co nstructive. In the law of sales, 
actual delivery consists in the giving real pos
session of the thing sold to the vendee or his 
servants or special agents who are identified 
with him in law and represent him. Reeb v. 
Bronson, 196 Ill. App. 518 ; Carr v. St. Louis
San Francisco Ry. Co. (Mo. App.) 284 s. 'V. 
184, 185. It is a formal immediate tradition 
of the property to the vendee. Bridgham v. 
Hinds, 120 Me. 444, 115 A. 197, 199, 21 A. L. R. 
i024. 

Constructive delivery is a general term, compre
hending all those acts which, although not truly 
conferring a real possession of the thing sold on the 
vendee, have been held, by construction of law, 
equivalent to acts of real delivery. In this sense 
constructive delivery includes symbolic or substi
tuted delivery and all those traditiones fictm which 
have been admitted into the law as sufficient to 
vest the absolute property- in the vendee and bar 
the rights of lien and stoppage in tranSitu, such as 
marking and setting apart the goods as belonging 
to the vendee, charging him with warehouse rent, 
etc. Bolin v. Huffnagle, 1 Rawle (Pa. ) 19. Also 
see In re Nesto (C. C.  A.) 270 F. 503. A construc
tive delivery of personalty takes place when the 
goods are set apart and notice given to the person 
to whom they are to be delivered (The Titania, 131 
F. 229, 65 C. C. A. 215 ) ,  or when, without actual 
transfer of the goods or their symbol, the conduct 
of the parties is  such as to be inconsistent with 
any other supposition than that there has been a 
change in the nature of the holding. Swafford v. 
Spratt, 93 Mo. App. 631, 67 S. W. 701 ; Holliday 
v. White, 33 Tex. 459 ; Hastings v. Lincoln Trust 
Co., 115 Wash. 492, 197 P. 627, 629, 18 A. L. R. 583 ; 
Culpepper v. Culpepper, 18 Ga. App. 182, 89 S. E. 
161 ; In re Fenton's gstate, 182 Iowa, 346, 165 N. W. 
463, 466 ; Richards v. Wilson, 185 Ind. 335, 112 N. E. 
780, 795 ; Kelley-Koett. Mfg. Co. v. Goldenberg, 207 
Ky. 695, 2.70 S. W. 15, 18 ; Bond v. Bond, 22 Ga. 
App. 366, 95 S. E. 1005 ; Baxter v. Chapman, 147 Ga. 
438, 94 S. E. 544, 546. 

-Delivery bond.  A bond given upon the sei
zure of goods (as under the revenue laws) con
ditioned for their restoration to the defend
ant, or the payment of their value, if so ad
judged. 

-Delivery order. An order addressed, in Eng
land, by the owner of goods to a person hold
ing them on his behalf, requesting him to de-

DEMAND 

Itver them to a person named in the order. 
Delivery orders are chiefly used in the case of 
goods held by dock companies, wharfingers, 
etc. National Wholesale Grocery Co. v. Mann, 
251 Mass. 238, 146 N. E. 791, 793. 

--seco nd delivery. The legal delivery by the 
depositary of a deed placed in escrow. Thorn
hill v. Olson, 31 N. D. 81, 153 N. W. 442, 445, 
L. R. A. 1916A, 493, Ann. Cas. 1917E, 427. 

-Symbolical delivery. The constructive deliv
ery of the subject-matter of a sale, where it is  
cumbersome or inaccessible, by the actual de
livery of some article which is c'Onventionally 
accepted as the symbol or representative of it, 
or which renders access to it possible, or 
which is the evidence of the purchaser's title 
to it ; as the key of a warehouse, or a bill of 
lac!ing of goods on shipboard. Winslow v. 
Fletcher, 53 Oonn. 390, 4 A. 250 ; Miller v. 
Lacey, 7 Houst. (Del.) 8, 30 A. 640 ; In re P. J. 
Sullivan Co. (D. O.) 247 F. 139, 154 ; Hall v. 
Kansas City Terra Cotta 00., 97 Kan. 103, 
154 P. 210, 212, L. R. A. 1916D, 361, Ann. Cas. 
1918D, 605. 

D E L US I O N.  In medical jurisprudence. An 
insane delusion is an mireasoning and incor
rigible belief' in the existence of facts which 
are either impossible absolutely, or, at least, 
impol3sible under the circumstances of the in
dividual. It is never the result of reasoning 
and reflection ; it is not generated by them, 
and it cannot be dispelled by them ; and hence 
it is not to be confounded with an opinion, 
however fantastic the latter may be. Guit
eau's Case (D. C.) 10 Fed. 170. See Insanity ; 
Dyar v. Dyar, 161 Ga. 615, 131 S. E. 535, 541 ; 
Phillips v. Flagler, 82 Misc. 500, 143 N. Y. S. 
798, 800 ; Bensberg v. Washington Universi
ty, 251 Mo. 641, 158 S. W. 330, 333 ; In re Rus
sell's Estate, 189 Cal. 759, 210 P. 249, 254 ; 
In re Diggins' Estate, 76 Or. 341, 149 P. 73, 
75 ; In re Sturtevant's Estate, 92 Or. 269, 180 
P. 595, 596 ; Prentiss v. Illinois Life Ins. Co. 
(Mo. Sup.) 225 S. W. 695, 701 ; In re Doster's 
Estate, 271 Pa. 68, 113 A. 831 ; Ryan v. Peo
ple, 60 Colo. 425, 153 P. 756, 757, L. R. A. 
1917F, 646, Ann. Cas. 1917C, 605. 

Systematized Delusion 

One based on a false premise, pursued 'by a 
logical process of reasoning to an insane con
clusion ; there being one central delusion 
around which other abberrations of the mind 
converge ; Taylor v. McClintock, 87 Ark. 243, 
112 S. W. 405. See Insanity. 

D E M .  An abbreviation for "demise ;"  e. g., 
Doe demo Smith, Doe, on the demise of Smith. 

D E MA I N. See Demesne. 

D E MAND, v. In practice. To claim as one's 
due ; to require ; to ask relief. T'o summon ; 
to call in court. "Although solemnly dmnand
ed, comes not, but makes default." Fossett 
v. State, 34 Ok!. Cr. 106, 245 P. 668, 669. 
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DEMAN D, n. A claim ; the assertion of a 
legal right ; a legal obligation asserted in the 
courts. "Demand" is a word of art of an ex
tent greater in its signification than any other 
word except "claim." Co. Litt. 291 ; In re 
Denny, 2 Hill (N. Y.) 220 ; State Board of 
Health of California v. Alameda County, 42 
Cal. App. 166. 183 P. 455 ; Mack v. Hugger 
Bros. Canst. Co., 153 Tenn. 260, 283 S. W. 448, 
449, 46 A. L. R. 389 ; Worthen v. State, 189 
Ala. 395, 66 So. 686, 689 ; Burkhart v. Gowin, 
86 Fla. 376, 98 So. 140, 142 ; Rinehart v. 
'Wheeler, 168 Ark. 251, 270 S. W. 537, 538 ; 
Haley v. Austin, 74 Colo. 571, 223 P. 43, 45 ; 
State ex reI. Tempel v. Garesche, 198 Mo. App. 
457, 200 S. W. 735, 736 ; State v. Lively, 311 
Mo. 414, 279 S. W. 76, 80. ; In re Oppenheim
er's Estate, 73 Mont. 560., 238 P. 599, 60.1 ; 
Nunn v. Titche-Goettinger Co. (Tex. eiv. App.) 
�96 S. W. 890, 892. However, under some 
statutes "demand" has a more restricted 
meaning. Oles v. Macky's Estate, 58 Colo. 
295, 144 P. 891, 892 ; In re Lutz's Estate, 175 
Mo. A,pp. 427, 162 S. W. 679, 680 ; Oles v. Wil
son, 57 Colo. 246, 141 P. 489, 492 ; Hillside Se
curities Co. v. Minter, 300 Mo. 380, 254 S. W. 
188, 193 ; Hale v. Burford, 73 Colo. 197, 214 P. 
543, 544 ; Elms Realty Co. v. Wood, 285 Mo. 
130., 225 S. W'. 1002, 100.3. 

Demand embraces all sorts of actions, rights, and 
titles, conditions before or after breach, exeeutions, 
appeals, rents of all kinds, covenants, anniIities, 
contracts, recognizances, statutes, commons, etc. 
A relea:se of all demands to date bars an action 
for damages accruing after the date from a nuisance 
previously erected. Vedder v. Vedder, 1 Denio ( N. 
Y.)  257. 

Demand is more comprehensive in import than 
"debt" or "duty." Sands v. Codwise, 4 Johns. ( N. , 
Y. ) 536, 4 Am. Dec. 305. 

Demand, or claim, is properly used in reference 
to a cause of action. ' Saddlesvene v. Arms, 32 How. 
Prac. ( N. Y.) 280. 

An imperative request preferred by one 
person to another, under a claim of right, re
quiring the latter to do or yield something 
or to abstain from some act. Zimmerman v. 
Hicks (C. C. A.) 7 F.(2d) 443, 445 ; In re Bal
timore Pearl Homing Co. (C. C. A.) 5 F.(2d) 
553, 555 ; Willett v. Schmeiser Mfg. Co., 82 
Cal. App. 249, 255 P. 529, 531 ; Clark v. Gray, 
113 Me. 443, 94 A. 881 ; Miller v. Rouse (D. C.) 
276 F. 715, 716 ; Yuba Inv. Co. v. Yuba Con
sol. Gold Fields, 199 Cal. 20.3, 248 P. 672, 675 ; 
Norwood Nat. Bank v. Piedmont Pub. Co., 106 
S. C. 472, 91 S. E. 866, 867. 

' 

-Compulsory demand. "Compulsory demand" 
by the true owner of an article, justifying sur
render and recovery by the one who surren
ders it a's against his vendor, means when the 
true owner presents his claim and establishes 
his paramount title. Jordan v. Van Duzee, 
139 Minn. 103, 165 N. W. 877, 879, L. R. A. 
1918B, 1136. 

-Cross-demand. A demand that is preferred 
by one party to an . action in opposition to a 
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demand already preferred against him by his 
adversary. Drovers' State Bank v. Elliott, 
97 Kan. 64, 154 P. 255, ' 256. 

. 

-De mand in reconvention.  A demand which 
the defendant institutes in consequence of 
that which the plaintiff has brought against 
him. Used in Louisiana. Equivalent to a 
"counterclaim" elsewhere. McLeod v. Bert
schey, 33 Wis. 177, 14 Am. Rep. 755. 

-Demand note. A note that is due at once ; 
one on which suit may be brought without 
any formal demand. Wilson v. Stark, 146 
Miss. 498, 112 So. 390, 392. 

-Legal demand. A demand properly made, as 
to form, time, and place, by a person lawfully 
authorized. Foss v. Norris, 70 Me. 118. 

�O n demand. A promissory note payable "on 
demand" is a present debt, and is payable 
without any actual demand, or, if a demand is 
necessary, the bringing of a suit is enough. 
Appeal of Andress, 99 Pa. 424. 

-Personal demand. A demand for payment of 
a bill or note, made upon the drawer, accept
or, or maker, in person. See 1 Daniel, Neg. 
Inst. § 589. 

-Reason able p ubl io demand for a bank. Such a 
desire upon the part of the community for the 
bank as will make its coming welcome and in
sure an amount of business sufficient to prom
ise it success. It may come from the natural 
desire of the community and upon its own 
initiative, or it may be the result of propagan
da. State v. State Securities Commission, 145 
Minn. 221, 176 N. W. 759, 760.. 

D EMANOA. In Spanish law. The petition 
of a plaintiff, setting forth his demand. Las 
Par1;idas, pt. 3, tit. 10, I. 3. 

D EMAN DANT. The plaintiff or party suing 
in a real action. Co. Litt. 127. 

D EMA N!DBESS. A female demandant. 

DE,M EASE. In old English law. Death. 

DEIM EM B RAT I O Ni. In Scotch law. MaIi
ciously cutting off or otherwise separating . 
one limb from another. 1 Hume, 323 ; Bell. 

D EME,Ns' One whose mental faculties are 
enfeebled ; one who has lost his mind ; dis
tingu:i.shed from amen8, one totally insane. 
4 Coke, 128. 

• 

D EM EN�TED. Of unsound mind. 

D EM EN.T E:NANT EN AVANT. L. Fr. From 
this time forward. Kelham. 

D E;M ENT I A. See Insanity. 

D ElM ESN.E. Domain ; dominical ; held In '  
one's own right, and not of a superior ; not : 
allotted to tenants. 

In the language of pleading, own ; proper ; ! 
original. Thus, 80n a88ault deme8ne, his own 
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assault, his assault originally or in the first 
place. 

Anoient Demesne 

See Ancient. 

Demesne as of Fee 
A man is said to be seised in his demesne as 

of fee of a corporeal inheritance, because he 
has a property, dominicum or demesne, in the 
thing itself. But when he has no dominion 
in the thing itself, as in the case of an in
corporeal heredita'ment, he is said to be 
se1,sed as of fee, and not in his demesne as of 
fee. 2 Bl. Comm. 106 ; Littleton, § 10 ; Bar
net v. Ihrie, 17 Sergo & R. (Pa.) 196. 

Demesne  Lands 

In English law. Those lands of a manor 
not granted out in tenancy, but reserved by 
the lord for his own use and occupation. 
Lands set apart and appropriated by the lord 
for his own private use, as for the supply of 
his table, and the maintenance of his family ; 
the opposite of tenemental lands. Tenancy 
and demesne, however, were not in every 
sense the opposites of each other ; lands held 
for years or at will being included .among de
mesne lands, as well as those in the lord's 
actual possession. Spelman ; 2 HI. Comm. "90. 

Demesne  Lands of the C rown 

That share of lands reserved to the crown 
at the original distribution of landed prop
erty, or which came to it afterwards by for
feiture or otherwise. 1 Bl. Comm. 286 ; 2 
Steph. Comm. 550. 

Demesn ial 

Pert�ining to a demesne. 

D EM I .  French. Half ; the half. 
chiefly in composition. 

Used 

As to demi "Mark," "Official," "Vill," see 
those titles. 

DEMI8SIO 

at will ; most commonly for years ; a ' lease. 
.1 Steph. Comm. 475. Voorhees v. Church, 5 
How. Prac. (N. Y.) 71 ; Gilmore V. Hamilton, 
83 Ind. 196 ; Carr V. King, 24 Cal. App. 713, 
142 P. 131, 133 ; Schwartzman v. Wilmington 
Stores C.o., 117 A. 739, 2 W. W. Harr. (Del.) 7 ; 
Priddy v. Green (Tex. Civ. App.) 220 S. W. 
243, 248. 

Originally a posthumous grant ; commonly 
a lease or conveyance for a term of years ; 
sometimes applied to any conveyance, in fee, 
for life, or for years. Pub. St. Mass. 1882, 
p. 1289. 

"Demise" is synonymous with "lease" or "let," 
except that demise ex vi termini implies a covenant 
for title, and also a covenant for quiet enjoyment, 
whereas lease or let implies neither of these cove
nants. Brown. 

The word is also used as a synonym for 
"decease" or "death." In England it is es
pecially employed to denote the death of the 
�overeign. 

-De m ise and redemise. In conveyancing. 
Mutual leases made from one party to another 
on each side, of the same land, or something 
out of it ; as when A, grants a lease to B. at 
� nominal rent (as of a pepper corn), and B. 
redemises the same property to A. for a short
er time at a real, substantial rent. Jacob ; 
Whishaw. 

-Demise , of th'e crown.  The natural dissolu
tion of the king is generally so called ; an 
expression which signifies merely a transfer 
of property. By demise of the crown we mean 
only that, in consequence of the disunion of 
the king's natural body from his body politic, 
the kingdom is transferred or demised to his 
successor, and so the royal dignity remains 
perpetual. 1 Bl. Comm. 249 ; Plowd. 234. 

-Several demises. In English practice. In 
the action of ejectment, it was formerly cus
tomary, in case there were any doubt as to 
the legal estate being in the plaintiff, to in:.. 
sert in the declaration several demises from D EM I .SA N,GUE, or D E MY·SA N G U E. Half

blood. 
as many different persons ; but this was ren

A. half or de red unnecessary by the proviSions of the 
common-law procedure acts. 

D'EM I 0 l ET AS. In old records. 
moiety. 

D EM I ES. In some universities and colleges ....... Si ngle demise. A declaration in ejectment 
this term is synonymous with "scholars." might contain either one demise or several. 

When it contained only one, it was called 
DEM I N'UT I O. In the civil law. A taking a "declaration with a single demise." 
away ; loss or deprivation. See Capitis De-
minutio. D E M I S I .  Lat. I have demised or leased: 

DEM I SE, 'V. In conveyancing. To convey 
or create an estate for years or life ; to lease. 
'l�he usual and operative word in leases : 

Demisi, concess-i, et ad firm am tradidi; have 
demised, granted, and to farm let. The usu� 
al operative words in ancient leases, as the 
corresponding English words are in the mod:' 
ern forms. 2 Bl. Comm. 317, 318 ; Koch V. 
Hustis, 113 Wis. 599, 87 N. W. 834 ; Kinney 
v. Watts, 14 Wend. (N. Y.) 40. 

"Have granted, demised, and to farm let, 
and -by these presents do grant, demise, and 
to farm let." 2 Bl. Comm. 317 ; 1 Steph. 
Comm. 476 ; Co. Litt. 45a; Carr V. King, 142 
P. 131, 133, 24 Gal. App. 713. D EM I SSI O. L. Lat. A demise or letting. 

Chiefly used in the phrase em demi8sione (on 
D E M I SE, n. In conveyancing. A conveyance the demise), which formed part of the title 
of an estate to another for life, for years, or of the cause in tile old actions of ejectment, 
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where it signified that the nominal plaintiff (a 
fictitious person) held the estate "on the de
mise" of, that is, by a lease from, the reai 
plaintiff. 

D EM OB I L I ZAT I ON.  In military law. The 
dismissal of an army or body of troops from 
active service. 

D'E,M O O RA,OY. That form of government in 
which the sovereign power resides in a.nd 
is exercised by the whole body of free citi
zens, as distinguished from a monarchy, aris
tocracy, or oligarchy. According to the theory 
of a pure democracy, every citizen should 
participate directly in the business of govern
ing, and the legislative assembly should com
prise the whole people. But the ultimate 
lodgment of the sovereignty being the dis
tinguishing feature, the introduction of the 
representative system does not remove a gov
ernment from this type. However, a govern
ment of the latter kind is sometimes specifical
ly described as a "representative democracy." 

DMnocracy is  loosely used of governments in which 
the sovereign powers are exercised by all the p,eople 
or a large number of them, or specifically, in mod
ern use, of a representative government where there 
is equality of rights without hereditary or arbitrary 
differences in rank or privilege ; and is  distin
guished from aristocracy. * * '" In modern rep
resentative democracies, as the United States and 
France, though the governing body, that is, the 
electorate, is a minority of the total population, 
the principle on which the governmen:t is based 
is popular sovereignty, which distinguishes them 
from aristocracies. Webster's New Int. Dict. 

DEIM 000 RA T I C. Of or pertaining to democ
racy, or to a political party called "demo
cratic," particularly, in the United States, the 
Democratic party, which succeeded the Anti
federalist, or Republican, party. 

D EM O L I SH .  To destroy totally or to com
mence the work of total destruction with the 
purpose of completing the same. 50 L. J. M. 
C. 141. It is not synonymous with "remove." 
Durrett v. Woods, 155 La. 533, 99 So. 430, 431. 

D EM ON ET I ZAT I O N.  The disuse of a par
ticular metal for purposes of coinage. The 
withdrawal of the value of a metal as money. 

D EM ONST RATE. To teach by exhibition of 
samples ; to derive from admitted premises 
by steps of reasoning which admit of no 
doubt ; to prove indubitably. Espenhain v. 
Barker, 121 Or. 621, 256 P. 766, 768. 

D EM OoNST RAT I O. Lat. Description ; ad
dition ; denomination. Occurring often in the 
phrase, "Falsa demonstratio non nooet," (a 
false description does not harm.) 2 Bla. 
Comm. 382, n. ; 2 P. Wms. 140 ; 1 Greenl. Ev. 
§ 291 � Wigr. Wills 208, 233. 

D EM QoNSTR'AT I O N. Description ; pointing 
out. That which is said or written to desig
n�te a thing or person. 
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In Evidence 

Absolutely convincing proof. That proof 
which excludes aU possibility of error. Tread
well v. Whittier, 80 Cal. 574, 22 P. 266, 5 
L. R. A. 498, 13 Am. St. Rep. 175 ; Boetgen v. 
Railroad Co. (Sup.) 50 N. Y. S. 332. 

Demonstrative evidence of negligence has been 
applied to that kind of negligence which is usually 
expressed by res ipsa loquitur. 

DEM O NSTRAT I V E  LEGAGY. See Legacy. 

D EM PST'ER'. In Scotch law. A doomsmall. 
One who pronounced the sentence of court. 
1 How. State Tr. 937. 

DE M U R. To present a demurrer ; to take 
an exception to the sufficiency in point of 
law of a pleading or state of facts alleged. 
See Demurrer. 

D EM U RR'ABLE.. Subject to a demurrer. A 
pleading, petition, or the like, is said to be 
demurrable when it does not state such facts 
as support the claim, prayer, or defense put 
forward. 5 Ch. Div. 979. 

D E M U RRAGE. In maritime law. The sum 
which is fixed by the contract of carriage, or 
which is allowed, as remuneration to the own
er of a ship for the detention of his vessel 
beyond the number of days allowed by the 
charter-party for loading and unloading or 
for sailing. Also the detention of the vessel 
by the freighter beyond such time. See 3 
Kent, Comm. 203 ; 2 Steph. Comm. 185. The 
Apollon, 9 Wheat. 378, 6 L. Ed. 111 ; Fisher 
v. Abeel, 44 How. Prac. (N. Y.) 440 ; Wordin 
v. Bemis, 32 Conn. 273, 85 Am. Dec. 255 ; 
Cross v. Beard, 26 N. Y. 85 ; The J. E. Owen 
(D. C.) 54 F. 185 ; Falkenburg v. Clark, 11 
R. I. 283 ; Bell. The term has been adopted 
in railroad practice. Miller v. Mansfield, 112 
Mass. 260 ; Norfolk & W. R. Co. v. Adams, 
90 Va. 393, 18 S. E. 673, 22 L. R. A. 530, 44 
Am. St. Rep. 916 ; James v. Norfolk & W. Ry. 
Co., 143 Va. 865, 129 S. E. 321, 323 ; Louisville 
& N. R. Co. v. Camody, 203 Ala. 522, 84 So. 
824, 825 ; Vanderbilt v. Planters' Oil Mill & 
Gin Co., ,140 Miss. 427, 106 So. 14, 16 ; Gault 
Lumber Co. v. Atchison, T. & S. F. Ry. Co., 
37 Ok1. 24, 130 P. 291, 293 ; Philadelphia, B.  
& W. R. Co.  v. Quaker City Flour Mills Co., 
282 Pa. 3{)2, 127 A. 845, 846. 

The sum agreed to be paid to the ship for delay 
caused without her fault, and which ordinarily 
does not begin to run until the lay days have 
been used up. Earn Line S. S. Co. v. Manati Sugar 
Co. (C. C. A: ) 269 F. 774, -776. The amount agreed 
upon or allowed by law for unreasonable detention. 
Clyde v. Wood, 179 N. Y. S. 252, 255, 189 App. Div. 
737 ; W. R. Grace & Co. v. Hansen ' ( C. C. A. ) 273 
F.  4&6, 496. 

"Demurrage" is only an extended freight or re
ward to the vessel, in compem!ation 

'
for the earnings 

she is improperly caused to lose. Every improper 
detention of a ' vessel may be considered a de
murrage, and compensation under that name be ob
tained for' it. Donaldson v. McDowel1; ' Holmes. 290, 
Fed,. Cas • .  No. , 3.9.85. 
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"Demurrage" is a. cla.im for damages for faUure 
of the consignee to a.ccept delivery of the goods. 
Little v. One Cargo of Lumber (D. C.) 2 F.(2d) 
608, 609., 

D E:M U RRANT. One who demurs ; the par
ty who, in pleading, interposes a demurrer. 

D E M U R R E R. 
I n  Pleading  

The formal mode of disputing the sufficien
cy in law of the pleading of the other side. 
In effect it is an allegation that, even if the 
facts as stated in the pleading to which ob
jection is taken be true, yet their legal con
sequences are not such as to put the de�ur
ring party to tile necessity of answering them 
or proceeding further with the cause. Reid 
v. Field, 83 Va. 26, 1 S. E. 395 ; Goodman v. 
Ford, 23 Miss. 595 ; Hostetter 00. v. Lyons 
Co. (C. 0.) 99 Jf. 735 ; Oonrad v. Board of Edu
cation of Granville Oounty, 190 N. O. 389, 
130 S. E. 53, 55. 

An objection made by one party to his opponent's 
pleading, alleging that he ought not to answer it, 
for some defect in law in the pleading. It admits 
the facts, and refers the law arising thereon to the 
court. Tyler v. Hand, 7 How. 581, 12 L. Ed. 824 ; 

Paggi v. Rose Mfg. Co. (Tex. Civ. App. ) 259 S. W. 
962, 964 ; R. L. Davies & Co. v. Blomberg, 185 N. 
C. 496, 117 S. E. 497. 

It imports that the objecting party will not pro
ceed, but wiIl wait the judgment of the court wheth
er he is bound so to do. Co. Litt. 71b ; Steph. PI. 
61 ; Kramer v. Barth, 139 N. Y. S. 341, 344, 79 Misc. 
80. 

I n  E,qu ity 

An allegation of a defendant, which, ad
mitting the matters of fact alleged by the 
bill to be true, shows that as they are there
in set forth they are insufficient for the 
plaintiff to proceed upon or to oblige the de
fendant to answer ; or that, for some reason 
apparent on the face of the bill, or on ac
count of the omission of some matter which 
ought to be contained therein, or for want of 
some circumstances which ought to be at
tendant thereon, the defendant ought not to 
be compelled to answer to the whole bill, or 
to some certain part thereof. Mitf. Eq. PI. 
107. 

By Federal Equity Rule 29 ( 28 USCA § 723 ) ,  in 
effect February 1, 1913, demurrers ( and pleas) are 
abolished ; every defence in law shall be made by 
motion to dismiss or in the answer ; every such 
point of law going to the whole or a material part 
of the cause of action may be disposed of before 
final hearing at the discretion of the court. 

Classification and Varieties 

A general demurrer is a demurrer framed 
in general terms, without showing specifically 
the nature of the objection, and which is 
usually resorted to where the objection is to 
matter of substance. Steph. PI . 140-142 ; 1 
Chit. PI. 663. See Reid v. Field, 83 Va. 26, 
1 S. ,  E. 395 ; U. S. v. National Bank (C. C.) 
73 F. 381 ; McGuire v. Van Pelt, 55 Ala. 344 ; 
Taylor v. Taylor, 87 Mich. 64, 49 N. W. 519. 

A 8peciaZ demurrer is one which excepts to' 
the sufficiency of· the pleadings on the opposite 
side, and shows specifically the nature of the 
objection, and the ' particular ground of the 
exception. 3 Bouv. Inst. nO'. 3022. Dairy 
Region Land Corporation v. Harding (Tex. 
Oiv. App.) 266 s. W. 181, 182 ; Darcey v. 
Lake, 46 Miss. 117 ; Ohristmas v. Russell, 5 
Wall. 303, 18 L. RId. 475 ; Shaw v. Ohase, 77 
Mich. 436, 43 N. W. 883. In equity, general 
demurrers are used to' point out defects of 
substance ; special, to point out defects in 
form. "Tihe terms have a different meaning 
[in equity] from what they have at common 
law ;" Langd. Eq. PI. 58. A speaking demur
rer is one which, in order to sustain itself, 
require� the aid of a fact nO't appearing on the 
face of the pleading objected to, or, in other 
words, which alleges or assumes the existence 
of a fact not already pleaded, and which con
stitutes the ground Qf objection. Wright v. 
Weber, 17 Pa. Super. Ot. 455 ; Walker v. 
Oonant, 65 Mich. 194, 31 N. W. 786 ; Brooks 
v. Gibbons, 4 ,Paige (N. Y.) 375 ; Olarke v. 
Land 0'0'., 113 Ga. 21, 38 S. E. 323. A "speak
ing demurrer" is one which aUeges some new 
matter, not disclosed by the pJeading against 
which the demurrer is aimed and not judi
cially known or legally presumed to' be true. 
Miller v. Southern Ry. Co., 21 Ga. App. 367, 
94 S. E. 619. See, also, Mortensen v. Freder
ickson Bros., 190 Iowa, 832, 180 .N. W. 977, 980 ; 
Oheroning v. Knight, 77 So. 969, 970, 16, Ala. 
App. 357 ; U. S. v. Forbes (D. C.) 259 F. 585, 
593 ; Cudahy Packing Co. v. MissO'uri, K. & 
T. Ry. Co. of Texas (Tex. Giv. App.) 2013 s. 
W. 854, 856 ; Steel v. Levy, 282 Pa. 338, 127 
A. 766, 767 ; Ideal Brick 010. v. Gentry, 191 N. 
O. 636, 132 S. E. 800, 804. A paro� demur
rer (not properly a demurrer at all) was a. 
staying of the pleadings ; a suspension of 
the proceedings in an action during the non
age of an infant, especially in a real action. 
NO'w abQlished. 3 Bl. CO'mm. 300. 

I n  General 

-De m u rrer book. In practice. A record of 
the issue Qn a demurrer at law, containing a 
transcript Qf the pleadings, with proper en
tries ; and intended for the use of the court 
and counsel on the argument. 3 BI. Oomm. 
317 ; 3 S teph. Oomm. 581. 

-Dem urrer ore ten us. This name is some
times given to a ruling on an objection to' 
evidence, but is not properly a demurrer at  
all. Mandelert v .  Land 0'0'., 104 Wis. 423, 
80 N. W. 72,6 ; Oleveland v. Bateman, 21 
N. M. 675, 158 P. 648, 652, Ann. Oas. 1918�, 
1011. It should be considered as a general 
demurrer only. Dawkins v. People's Bank & 
Trust 00., 117 OkI. 181, 245 P. 594, 596. 

-D e m u rrer to evide-nce. This proceeding (now 
practically obsQlete) was analogous to a de
murrer to a pleading. It was an objection or 
exceptiO'n by one of tlhe parties in an action 
at law, to the effect that the evidence which 



his adversary had produced was insufficIent 
in point of law (whether tru� or not) to make 
out his case or sustain the issue. Upon join
der in demurrer, the jury was discharged, and 
the case was argued to the court in bane, who 
gave judgment upon the facts as shown ill) 
evidence. See 3 B!. Oomm. 372 ; Bass v. 
Rublee, 76 Vt. 395, 57 A. 966 ; Patteson v. 
Ford, 2 Grat. (Va.) 18 ; Suydam v. William
son, 20 How. 436, 15 L. Ed. 978 ; Railroad 
Co. v. McArthur, 43 Miss. 180 ; Shaw v. 
White, 28 Ala. 637. A motion to nonsuit is 
a "demurrer to the evidence." Herrick v. 
Barzee, 96 Or. 357, 190 P. 141, 145. A de
fendant's motion for a directed verdict, made 
at close of the evidence, is equivalent to a 
"demurrer to the evidence" for insufficiency 
to sustain a verdict for plaintiff. Mills v. 
Richardson, 126 Me. 244:, 137 A. 689, 690. A 
motion to exclude evidence has the effect of a 
demurrer to the evidence, the chief points of 
difference being the stage of the proceeding 
at whiClh each is available and the conse
quences resulting from deferring the motion 
to exclude. Potts v. Union Traction Co., 75 W. 
Va. 212, 83 S.: E. 918. For a discussion of 
the subject see Hopkins v. Nashville, C. & St. 
L. R. R., 96 Tenn. 409, 34 S. W. 1029, 32 L. 
R. A. 354. 

--Dem urrer to i nterrogatories. Where a wit
ness objects to a question propounded (par
ticularly on the taking of a depqsition) and 
states his reason for objecting or refusing to 
answer, it is called a "demurrer to th(. in
terrogatory," though the term cannot here be 
understood as used in its technical sense. 2 
Swanst. 194 ; Gres!. Eq. Ev. 61 ; 2 Atk. 524 ; 
1 Y. & J. 132. 

D EMY SAN l< E, D EMY SAN G U E. Half-blood. 
A corruption of dermi-sang. 

DEN.  A valley. Blount. 
among woods. Cowell. 

A hollow place 

D E N  A N D  STRO N D. In old English law. 
Liberty for ships or vessels to run aground, 
or come ashore (strand themselves). Oowell. 

D ENAR I AT E. In old English law. As much 
land as is worth one penny per annum. 

D ENAR I I .  An ancient general term for 
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D EN A R I US. The chief silver coin among the 
Romans, worth 8d .. ; it was the seventh part 
of a Roman ounce. Also an English penny. 
The denarius was first coined five years be
fore the first Punic war, B. C. 269. In later 
times a copper coin was called "denarius." 
Smith, Dict. Antiq. 

D E NA R I US D E I .  (Lat. "God's penny.") Ear
nest money ; money given as a token of the 
completion of a bargain. It differs from 
arrhw in this : that arrhw is a part of the 
consideration, while the dena.rius Dei is no 
part of it. The latter was given away in char
ity ;. whence the name. 1 Duvergno'y, n. 132 ; 
3 Duvergnoy, n. 49 ; Repert. de Jttr., Denier 
a Dieu. 

D ENAR I US TERT I US C O M I TATUS. In old 
English law. A llhird part or penny of the 
county paid to its earl, the other two parts be
ing reserved to the crown. 

DEN I AL. .A. traverse in the pleading of one. 
party of an allegation of fact set up by the 
other ; a defense. See Flack v. O'Brien, 43 
N. Y. S. 854, 119 Misc. 399 ; Mott v. Baxter, 
29 Colo. 418, 68 P. 220. 

General and Specific 

In code pleading, a general denial is one 
which puts in issue all the material aver
ments of the complaint or petition, and per
mits the defendant to prove any and all facts 
tending to negative those averments or any 
of them. Mauldin v. Ball, 5 Mont. 96, 1 P. 
409 ; Goode v. Elwood Lodge, 160 Ind. 251, 
66 N. E. 742. A specific denial is a separate 
denial applicable to- one particular allegation 
of the complaint. Gas Co. v. San Francisco, 9 
Cal. 470 ; Sands v. Maclay, 2 Mont. 38 ; Se
ward v. Miller, 6 How. Prac. (N. Y.) 312. An 
answer by way of a general denial is the 
equivalent of, and substitute for, the general 
issue under the common-law system of plead
ing. It gives to the defendant the same 
riglht to require the plaintiff to establish by 
proof all the material. facts necessary to show 
his right to· a recovery as was given by that 
plea. Kline v. Harris, 30 N. D. 421, 152 N. 
W. 687, 688, Ann. Gas. 1917D, 1176 ; Smith v. 
Continental Supply Co. (Tex. Oiv. App.) 283 
S. W. 1082, 1084. 

any sort of peJctu'fllia n'Umera.,ta., or Iready D EN I ER. L. Fr. In old English law. De
money. The French use the word "denier" nial ; refusal. Denier is when the rent (be
in the same sense,-payer de ses propres de- ing demanded upon the land) is not paid. 
n,iers. Finch, Law, b. 3, c. 5. 

D ENAR I I D E  CAR I TATE. In English law. D E N I ER A. D I EU. In French law. Earnest 
Customary oblations made to a cathedral money : a sum of money given in token of 
church at Pentecost. the completion of a bargain. The phrase is 

D ENAR I I  S. PET R I .  (Commonly called "Pet
er's Pence.") An annual payment on St. 
Peter's feast of a penny from every fAmily 
to the pope" during the time that the R� 
man Catholic religion was established in Eng
land. 

a translation of the Latin Denarius D ei, (q. 
'V.) 
DEN I ZAT I ON., The act of making one a den
izen ; the conferring of the privileges o-f .citi
zenship upon an '  alien born. Oro. Jac. 540. 
See Denizen. 
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D E N  IZE. To make a man a denizen or cit!- , 
zen. 
D E N IZEN. In English law. A person who, 
being an alien born, has obtained, em dona
tione regis, letters patent to make him an Eng
lish subject,-a high and incommunicable 
branch of the royal prerogative. A denizen is 

I in a kind of middle state between an alien 
and a natural-born subject, and partakes of 
the status of both of these. 1 Bl. Oomm. 374 ; 
7 Coke 6 ;  Oockburn, Nationality 27 ; Morse', 
Citizenship 106. See Priest v. Cummings, 20 
Wend. (N. Y.) 35.2 ; Ex parte Gilroy (D. C.) 
257 F. 110, 128. 

' 

The term is used to signify a person who, be
ing an alien by birth, has obtained letters patent 
making him an English subject. The king may 
denize, but not naturalize, a man ; the latter re
quiring the consent of parliament, as under the 
naturalization act, 1870, (33 & 34 Vict. c.  14. ) A 
denizen holds a position midway between �n alien 
and a natural-born or naturalized subject, being 
able to take lands by purchase or devise, (which 
an alien could not until 1870 do, ) but not able to 
take lands by descent, (which a natural-born or nat
uralized subject may do.) Brown. 

The denizen becomes a British subject from the 
date of the letters while ' a naturalized person is 
placed in a .position equivalent to that of a natural
born subject ; Dicey, Conti. Laws 164. 

The word is also used in this sense in South 
Carolina. See McClenaghan v. McClenaghan, 1 
Strob. Eq. (S .  C. ) 319, 47 Am. Dec. 532. 

A denizen, in the primary, but obsolete, 
sense of the word, is a natural-born subject 
of a country. Co. Litt. 129a ; Levy v. Mc
Ca.rtee, 6 Pet. 102, 116, 8 L. Ed. 334. 

D EN MAN'S ( LO R D )  ACT. An English stat
ute, for the amendment of the law of evidence, 
(6 & 7 Vict. c. 85,) which provides that no per
son offered as a witness shall thereafter be 
excluded by reason of incapacity, from crime: 
or interest, from giving evidence. 

D EN MAN'S ( M R.) ACT. An English statute, 
for the amendment of procedure in criminal 
trials, (28 & 29 Vict. c. 18,) allowing counsel 
to sum up the evidence in criminal a s  in civil 
trials, provided the prisoner be defended by 
counsel. 

D EN O M BREM ENT. In French feudal law. 
A minute or act drawn up, on the creation of 
a fief, containing a description of the fief, and 
all the rights and incidents belonging to it. 
Guyot, lnst . .  Feud. c. 3. 

Denomi natio fieri debet a dign io ribus. Denomi
nation should be made from the more worthy. 

D E N O U N C E. To, declare (an act or thing) to 
be a crime and prescribe a punishment for it. 
State v. De Hart, 109 La. 570, 33 So. 605. The 
word is also used (not. technically but popu
larly) as the equivalent of "accuse" or "inform 
against." 

The term is frequently used in regard to 
treaties, indicating the act of one nation in 

DENUNOIA DE OBBA. NUEVA 

giving notice to another nation of its inten
tion to terminate an existing treaty between 
the two nations. The French denoncer means 
to declare, to lodge an information against. 
Bellows, Fr. Dict. 

D EN O U NC EM ENT. 

I n  Spanish and M exican Law 

A judicial proceeding for the forfeiture of 
land held by an alien. 

Though real property might be · acquired by an 
alien in fraud of the law,-that is, without observ
ing its requirements,-he nevertheless retained his 
right and title to it, but was liable to be deprived 
of it by the proper proceeding of denouncement, 
which in its substantive characteristics was equiva
lent to the inquest of office found, at common law. 
De Merle v. , Mathews, 26 Cal. 477. 

The "denouncement of a new work" is a 
proceeding to obtain an order orf court, in the 
nature of an injunction, against the construc
tion of a new building or other work, whkh, 
if completed, would injuriously affect the 
plaintiff's property. Von Schmidt v. Hunt� 
ington, 1 Cal. 55. 

I n Mexican Min ing  Law 

Denouncement is an application to the au
thorities for a grant of the right to work a. 
mine, either on the ground ·of new discovers'; 
or on the ground of forfeiture of the rights of 
a former owner, through abandonment 61' 
contravention of the mining la.w. Cent. Dict. 
See Castillero v. U. S., 2 Black, 109, 17 L. Ed. 
360 ; Stewart v. King, 85 01'. 14, 166 P. 55, 50. 

D E NSH I R I  NG OF .LAND. (Otherwise called 
"burn-beating.") A method of improving land 
by casting parings of eartb, turf, and stubble 
into heaps, which when dried are burned into 
ashes for a compost. Cowell. 

D ENT I ST. One whose business it is to diag
nose and treat imperfections or diseases of 
human teeth. People v. Hewson, 18

-
1 App. 

Div. 212, 168 N. Y. S. 104,. Defined by the 
California Dental Act as any person who 
shall for remuneration perform an operation 
of any kind, or treat diseases of the human 
teeth. Jacobs v. Board of Dental Examiners 
of California, 189 Cal. 709, 209 P. 1006, 1007. 

D ENT I STRY. A special department of medi
cal science, dealing with the treatment of the 
diseases, etc., of human teeth. Common� 
wealth v. Heller, 277 Pa. 539, 121 A. 558, 559. 

D E N U M ERAT I O N. The act of present pay
ment. 

D E N U N C I A  DE O B RA N U EVA. In Spanish 
law. The denouncement of a new work ; be
ing a proceeding to restrain the erection of 
some new work, as, for instance, a building 
which may, if completed, injuriously affect 
the property of the complainant ; it is of a 
character similar to the interdicts of posses-
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sion. Escriche ; Von Schmidt V. Huntington, 
1 Cal. 63. 
D E N U N C I AT I O N. 

I n the Civil Law 

The act by which an individual informs a 
public officer, whose duty it is to prosecute 
offenders, that a crime has been committed. 
See 1 Bro. Civ. Law 447 ; Ayliffe, Parerg. 210 ; 
Pothier, Proc. Cr. sect. 2, § 2. 

The giving of an information in the eccles
iastical courts by one who was not the ac
cuser. 

I n  Scotch Practice 

The act by which a person is declared to 
be a rebel, who has disobeyed the charge giv
en on letters of horning. Bell. 

D E N U NT I AT I O. In old English law. A pub
- lie notice or summons. Bract. 202b. 

D ENY . . To traverse. Perry V. Tumlin, 161 
Ga. 392, 131 S. E. 70, 73. 

D EODAND.  (L. Lat. Deo dandum, a thing 
to be given to God.) In English law. Any 
personal chattel which was the immediate 
occasion of the death of any reasonable crea� 
ture, and which was forfeited to the crown 
to ·be applied to piOits uses, and distributed in 
alms by the high almoner. 1 Hale, P. C. 419 ; 
Fleta, lib. 1, C. 25 ; 1 Bl. Comm. 300 ; 2 Steph. 
Comm. 365. See Parker-Harris CO. V. Tate, 
135 Tenn. 509, 188 S. W. 54, L. R. A. 1916F, 
935. 
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D EPARTMENT. One of the territorial divi
sions of a country. The term Is chiefly used 
in this sense in France, where the division 
of the country into departments Is somewhat 
analogous, both territorially and for govern
me�tal purposes, to the division of an Ameri
can state into counties. The United States 
have been divided into military departments, 
including certain portions of the country. 
Parker V. U. S., 1 Pet. 293, 7 IJ. Ed. 150. 

One of the divisions of government ; as, the 
legislative, executive, and judicial depart
ments. State v. Guidry, 142 La. 422, 76 So. 
843, 845. Cf. Commercial Pacific Cable Co. 
v. Philippine Nat. Bank (D. C.) 263 F. 218, 
222 ; Keane v. United States (C. C. A.) 272 F. 
577. 

One of the divisions of the executive branch 
of government. Used in this sense in the 
United States, where each department is 
charged with a specific class of duties, and 
comprises an organized staff of officials ; e. g., 
the department of state, department of war, 
etc. 

With reference to state or municipal administra
tion, a "bureau" is  merely a division of a depart
ment. In re McLaughlin, 210 N� Y. S. 68, 72, 124 Misc. 
766. 

Also, a division of a business, or of some
thing comparable thereto. See State v. Ar
kansas Lumber Co., 126 Ark. 107, 189 S. W. 
671. 

D E PART U R E. A deviation or divergence, 
as from a standard rule or measurement. 

D EO R  H E D G E. In old English law. 
hedge inclosing a deer par

.
k. 

Hamilton Mfg. Co. v. Tubbs Mfg. Co. (D. C.) 
The 216 F. 401, 409. 

D EPART. To divide or separate actively. I n  Marit ime Law 

The departers of gold and silver were no more A deviation from the course prescribed in 
than the dividers and refiners of those met- the policy of insurance. 
also Cowell. 

To go away, especially with reference to 
permanent visits. Pezzoni V. Pezzoni, 38 Cal. 
App. 209, 175 P. 801, 802. To depart, as from 
the state, is not necessarily synonymous with 
the phrase "leave the state." , Williams V. 
Williams, 57 Cal. App. 36, 206 P. 650, 652. 

I n  Plead ing  

To forsake or abandon the ground assumed 
in a former pleading, and assume a new one. 
See Departure. 

'
I n  Mariti me Law 

To leave a port ; to be out of a port. To de
p'art imports more than to sail, or set sail. A 
warranty in a policy that a vessel shall de
part on or before a particular day is a war
ranty not only that she shall sail, but that she 
shall be out of tne port on or before that day. 
3 Maule & S. 461 ; 3 Kent Comm. 307, note. 
" To depart" does not mean merely to break 
ground, but fairly to set forward upon the 
voyage. Moil' v. Assur. Co., 6 Taunt. 241 ; 
Young v. The Orpheus, 119 Mass. 185 ; The 
Helen Brown (D. C.) 28 F. 111. 

I n  Pleadi ng: 

The statement of matter in a replication, reo 
joinder, or subsequent pleading, as a cause 
of action or defense, which is not pursuant to 
the previous pleading of the same party, and 
which does not support and fortify ' it. 2 
Williams, Saund. 84a, note 1 ; 2 Wils. 98 ; Co. 
Litt. 304a ; Railway CO. V. Wyler, 158 U. S. 
285, 15 S. Ct. 877, 39 L. Ed. 983 ; Hanna v. 
Royce, 119 Or. 450, 249 P. 173, 175. 

A departure, in pleading, is when a party quits 
or departs from the case or defense which he has 
first made, and has recourse to another. White v. 
Joy, 13 N. Y. 83 ; Allen v. Watson, 16 Johns. (N. 
Y.) 205 ; Kimberlin v. Carter, 49 Ind. 111 ; Crim 
V. Drake, 86 Fla. 470, 98 So. 349, 351 ; Clonts V. 
State, 19 Ala. App. 130, 95 So. 562 ; Northwestern 
Nat. Life Ins. Co. v. Ward, 56 Ok!. 188, 155 P. 524, 
525. 

A departure takes place when, in any pleading, 
the party deserts the ground that he took in hi!! 
last antecedent pleading; and resorts to another. 
Steph. PI. 410 ; Burrell v. Masters, 65 Colo. 310, 
176 P. 316, 317. Or, in other words, when the second 
pleading contains matter not pursuant to the for
mer; and which does not support and fortify It.. 
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Co. Litt. 304a. Hence a departure · obvi()usly can 
never take place till the replication. Steph. PI. 410. 
Each sllbsequent pleading must pursue or support 
the former one ; i. e.) the replication must support 
the dedaration, and the rejoinder the plea, without 
'departing out of it. 3 BI. Comm. 310. An amend
ment to a petition changing the cause of action is 
not, technically, a "departure," Union Bank & 
Trust Co. v. Ponder, 220 Ky. 365, 295 S. W. 140, 141 ; 
King v. Milner, 63 Colo. 407, 167 P. 957, 960 ; Mac
Gerry v. Rodgers, 144 Wash. 375, 258 P. 314, 315. 

That which is a "departure" in pleading is a 
"variance" in evidence. Wilson v. Oil Well Supply 
Co., 111 Okl. 63, 238 P. 415, 416. 

D E PART U R E  I N  D ES P I T E  OF COU RT. In 
old gnglish practice. The tenant in a real 
action, having once appeared, was consider
ed as constructively present in court until 
again called upon. Hence if, upon being de
manded, he failed to appear, he was said to 
have "departed in despite [i. e., contempt] 
of the court." Go. Litt. 139a ; 8 Co. 62a ; 1 
Holle, Abr. 583 ; Metc. Yelv. 211. 

D E PASTU RE. In old English law. To pas
ture. "If a man depa8ture8 unprofitable cat
tle in his ground." Bunb. 1, case 1. 

D E PEC U LAT I O N. A robbing of the prince 
or commonwealth ; an embezzling of the pub
lic treasure. 

D E PEN:D E,NrCY. A territory distinct from 
the country in which the supreme sovereign 
power resides, but belonging rightfully to it, 
and subdect to the laws and regulations which 
the sovereign may think proper

' 
to prescribe. 

U. S. v. The Nancy, 3 Wash. C. C. 286, Fed. 
Cas. No. 15,854. 

It differs from a oolony, because it is  not 
settled by the citizens of the sovereign or 
mother state ; and from p088e88ion, . because it 
is held by other title than that of mere con
quest. 

D E P E N D ENT, n. One who derives support 
from another ; Ballou v. Gile, 50 Wis. 618, 7 
N. W. 561 ; Supreme Council American Legion 
of Honor v. Perry, 140 Mass. 590, 5 N. E. 634 ; 
not merely persons who derive a benefit from 
the earnings of the deceased ; [1899] 1 Q. B. 
1005 ; Havey v. Erie R. Co., 88 N. J. Law, 
68·1, 96 A. 995, 996. One who depends on or 
is sustained by another, or who relies on an
other for support or favor. Wells-Dickey 
Trust Co. v. Chicago, B. & Q. R. Co., 166 Minn. 
79, 207 N. W. 186, 187 ; United States v. Mc
Hugh (D. C.) 253 F. 224, 228. 

D E P E N D ENT, adj. Deriving existence, sup
port, or direction from another ; conditioned, 
in respect to force or obligation, upon an ex� 
traneous act or fact. 

Under a statute relating to dependent children, 
"dependent" is synonymous with "neglected," but 
not with "delinquent." People v. Ellis, 185 Ill. App. 
417, 420. 

Under a California juveni1� act, a "dependent 
person" is one under the age of 21 y�ars who is in 
danger of growing up to lead an idle, dissolute, or 

DEPONER 

immoral life. People v. Cruse, 24 Cal. App. 497, 141 
P. 936. 

-Dependent conditions. Mutual covenants 
which go to the whole consideration on both 
sides. Long v. Addix, 184 Ala. 236, 63 So. 982, 
984. 

-Dependent contract. One which depends or 
is conditional upon another. One which it is 
not the duty of the contractor to perform un
til some obligation contained in the same 
agreement has been performed by the other 
party. Ham. Parties, 17, 29, 30, 109. 

-Depe ndent covenan t. See Covenant. 

-D ependent promise. One which it is not the 
duty of the promisor to perform until some 
obligation contained in the same agreement 
has been · performed by the other . party. 
Hamm. Partn. 17, 29, 30, 109 ; Harr. Cont. 
152. 

D E PE N D I NG.  In practice. Pending or unde
termined ; in progress. See 5 Coke, 47. 

Under a statute (28 USCA §§ 639-641) ,  permitting 
the taking of testimony by deposition de bene esse, 
a cause is  "depending" from the time of the is
suance of the original writ. Oklahoma Gas & Elec
tric Co. v. Bates Expanded Steel Truss Co. (D. C. ) 
296 F. 281, 283. 

D E P ESAS. In Spanish-American law. Spa
ces of ground in towns reserved for commons 
or public pasturage. 12 Pet. 443, note, 9 L. Ed. 
1150. 

D EP O LYM E R I ZAT I ON.  In connection with 
the devulcanizing of vulcanized rubber, the 
act of breaking into smaller aggregations. the 
rubber molecules, which consist of hydrogen 
and carbon, thus rendering the waste rubber 
plastic. Philadelphia Rubber Works ' Co. v. 
United States Rubber Reclaiming Works (D. 
C.) 225 F. 789, 791. 

D EP O N E. In Scotch practice. To depose ; 
to make oath in writing. 

D E P O N ENT. In practice. One who deposes 
(that is, testifies or makes oath, now in writ
ing) to the truth of certain facts ; one who 
gives under oath testimony which is reduced 
to writing ; one who makes oath to a written 
statement. The party making an affidavit is 
generally so called, though in the United 
States the term "affiant" is also commonly 
applied to such party. 

The word "depone," from which is derived "de
ponent," . has relation to the mode in which the 
oath is administered, (by the witness placing his 
hand upon the book of the holy evangelists, ) and 
not as to whether the testimony is delivered orally 
or reduced to writing. "Deponent" is included in 
the term "witness," but "witness" is more general. 
Bliss v. Shuman, 47 Me. 248. 

D E P O N ER. In old Scotch practice. A depo
nent. 3 How. State Tr. 695. 



DEPOPULATIO AGRORUM 

D E PO P U LAT I O  AGROR UM. In old English 
law. The crime of destroying, ravaging, or 
laying waste a country. 2 Hale, P. C. 333 ; 4 
Bl. Comm. 373. 

DEPO P U LAT I O N .  In old Ellglish law. A 
species of waste by which the population of 
the kingdom was diminished. Depopulation 
of houses was a public offense. 12 Coke, 30, 
31. 
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menta which are written down and sworn to ; 
to give testimony which is reduced to writing 
by a duly-qualified officer and sworn to by the 
deponent. To say (in a deposition) under 
oath. Webb v. Iowa-Nebraska Coal Co., 198 
Iowa, 776, 200 N. 'V. 225, 226. 

D EPOS I T. A naked bailment of goods to be 
kept for the depositor without reward, and 
to 'be returned when he shall require it. 

D E P O RTAT I O .  Lat. In the civil law. A Jones, Bailm. 3,6, 117 ; National Bank v. 
Washington County Bank, 5 Hun (N. Y.) tiD, ; 
Payne v. Gardiner, 29 N. Y. 167 ; Montgomery 
v. Evans, :8 Ga. 100 ; Rozelle v. Rhodes, llG 
Pa. 12.9, 9 Atl. 160, 2 Am. St. Rep. 591 ; In re 
Patterson, 18 Hun (N. Y.) 221, 222 ; Bellows 

kind of banishment, where a condemned per
son was sent" or carried away to some foreign 
country, usually to an island, (in insulam 
deportatwr,) and thus taken' out of the num
ber of Homan citizens. 

D E P O RTAT I O N .  Banishment to a foreign 
country, attended with confiscation of prop- ' 
erty and deprivation of civil rights. A pun
ishment derived from the deportatio (q. 'V.) 
of the Roman law, and still in use in France. 

I n  Roman Law 

A perpetual banishment, depriving the ban
ished of his rights as a citizen ; it differed 
from relegation (q. 'V • .) and exile, (q. v.) 1 
Brown, Civil & Adm. Law, 125, note ; Inst. l, 
12, 1, and 2 ;  Dig. 48, 22, 14, 1. 

In Am erican Law . 

The removal or sending back of an alien to 
the country from which he came, as a measure 
of national police and without :iUY implica
tion of punishment or penalty. 

"The removal of an alien out of the country, . 
simply because his presence is deemed inconsistent 
with the public ' welfare, and without any punish
ment being imposed or contemplated, either under 
the laws of the country out of which he is sent, 
or under those of the country to which he is tak
en." It differs from transportatio,!}-, which is by 
way of punishment of one convicted of an offence 
against the laws of the country ; and from extra
dition (q. v. ) ,  which is the surrender to another 
country of one accused of an offence against its 
laws, there to be tried, and, if found guilty, pun
ished. Fong Yue Ting v. U. S., 149 U. S. 698, 13 
S.  Ct. 1016, 37 L. Ed. 905. 

"Deportation," as distinguished from "exclusion," 
is  depriving a person already in the United States 
of a privilege which he, at least at the time, is 
enjoying ; whereas "exclusion" is the denial of 
entry, and does not deprive one of any liberties he 
had theretofore enjoyed. Ex parte Domingo Cory
pus (D.  C. ) 6 F. (2d)  336. 

D E POSE. To deprive an individual of a pub
lic employment or office against his will. 
'Volffius, Inst. § 1003. The term is usually 
applied to the deprivation of all authority of 
a sovereign. 

I n  P ractice 

In ancient usage, to testify as a witness ; 
to give evidence under oath. 

I n Modern Usage 

To make a deposition ; to give evidence in' 
the sbape of a deposition ; to make, state-

Falls Bank v. Bank, 40 Vt. 380. 
A hailment of goods to be kept by the bailee 

without reward, and delivered according to 
the object or purpose of the original trust. 
Story, Bailm. § 41 ; Richardson v. Futrell, 42 
Miss. 544. 

In general, an act by which a person re-
ceives the property of another, 'binding him
self to .preserve it and return it in kind. Civ. 
Code · La.  art. 2926 ; Henry Rose Mercantile 
& Mfg. Co. v. Stearns ... 159 La. 957, 106 So. 455, 
458. 

The delivery of chattels 'by one person to 
another to keep for the use of the hailor. 
Code Ga. 1882, § 2103 (Civ. Code 1910, § 34[.4:) .  

The giving of the possession of personal proper
ty by one person to another, with .his consent, to 
keep for the use and benefit of the first or of a 
third person. Moumal v. Parkhurst, 89 Or. 248, 
173 P. 669, 671. 

Something intrusted to the care of another, either 
for a permanent or a temporary disposition. David
son v. U. S.  (C. C.  A . )  292 F. 750, 751, aff U. S. v. 
Davidson (D.  C . )  285 F. 661. 

Also, money lodged with a person as . an 
earnest or security for the performance of 
some contract, to be forfeited if the depositor 
fails · in his undertaking. It may be deemed 
to be part payment, and to that extent may 
constitute the purchas�r the actual owner of 
the estate. Larson v. Metcalf, 201 Iowa, 1208, 
207 N. W. 382, 384, 45 A. L. R. 344. 

Classific'ation 

According to the classification of the civil 
law, deposits are of the following several 
sorts : (1) Necessary, made upon some sud
d.en emei'gency, and from some pressing neces
sity ; as, for instance, in case of a fire, a ship
wreck, or other overwhelming calamity, when 
property is confided to any person whom the 
depositor may meet without proper opportu-. 
nity for reflection or choice, and thence it is 
called "m'isera·bile depo8itum." (2) Voluntary, 
which larises from the mere consent and 
agreement of the parties. Civ. Code La. art. 
2964 ; Dig. 16, 3, 2 ;  Story, Bailm. § 44. The 
common . law has made no such division. 

There is anothel' class of deposits called 
"involuntary," which may be without the as
sent or even knowledge of the depositor ; a� 
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lumber, etc., left upon 'another's land by the 
subsidence of a 11ood. An ' "involuntary" de
posit is defined by Oiv. Code Cal. § 1815, as 
one made by the accidental leaving or placing 
of personal property in the :possession of any 
person without negligence on the part of the 
owner. Oopelin v. Berlin Dyeworks & 
Laundry Co., 168 Cal. 715 , 144 P. 961, 9(33, 
L. R. A. 19150, 712. 

The civilians again divide deposits into 
"simple deposits," made by one or more per
sons having ,a common interest, and "seques
trations," made by one or more persons, each 
of whom has a different and adverse inter
est in controversy touching it ; and these last 
are of two sorts,-"conventional," or such 
as are made by the mere agreement of the 
parties without any judicial act ; an'd "juUi
cial," or such as are made by order of a court 
in the course of some proceeding. Rev. Civ. 
Code La. art. 2979. Thus, it is said that in 
view of Rev. eiv. Code La. art. 2976, the dif
ference between "sequestration" and "depos
it" is that the former may have for its object 
both movable and immovable property, while 
the latter is confined ,to movables. Raines v. 
Dunson, 145 La. 1011, <83 So. 224, 226. 

'l'here is another dass of deposits calied 
"irregular," as when a person, having a sum 
of money which he does not think safe in 
his own hands, confides it to another, who 
is to return to him, not the same money, but 
a like sum when he shall demand it. Poth. 
du Depot,. 82, 83 ; Story, Bailm. § 84. A reg
ular deposit is a strict or special deposit ; 
a deposit which must be returned in specie ; 
i. e., the thing deposited ml.lst be returned. 
A qua,si deposit is a kind of implied or in
voluntary depOSit, which takes place where 
a party comes lawfully to the possession of 
another person's property, by finding it. 
Story, BaHm. § 85. Particularly with refe'r
ence to money, deposits are also classed as 
general or speecial. A general deposit is where 
the money deposited is not itself to be return
ed, ,but an equivalent in money (that is, a like 
sum) is to be returned. It is equivalent to a 
loan, and the money deposited ·becomes the 
,property of the depositary. Insuranc� Co. v. 
Landers, 43 Ala. 138. A special deposit is a 
deposit in which the identical thing deposited 
is to be returned to the depositor. The par
ticular object of this kind of deposit is safe
keeping. Koetting v. State, 88 Wis. '502, 60 
N. "V. 822. In banking law, this kind of de
posit is contrasted with a "general" deposit, 
as above ; but in the civil law it is the antith
esis of an "irregular" deposit. A gratttitous 
or naked deposit is a bailment of goods to be 
kept for the depositor without hire or re
ward on either side, or one for which the 
depositary receives no consideration beyond 
the mere possession of the thing deposited. 
eiv. Code Ga. 189'5, § 2921 (Civ. Code 1910, § 
3494) ; Civ. Code Cal. § 1844. Properly and 
originally, all deposits are of this des-crip
tion ; for according to the Roman law, a bail-

ment of goods for which hire or a price is to 
·be paid, is not called "depositum" but "10-
catio." If the owner of the property pays for 
its custody or care, it is a "locatio custodire ;" 
if, on the other hand, the bailee pays for the 
use of it, it is "locatio rei," (See Locatio.) 
But in the modern law of those states which 
have 'been influenced by the Roman juris
prudence, a gratuitous or naked deposit is 
distinguished from a "deposit for hire," in 
which the bailee is to ,be paid for his services 
in keeping the article. Oi v. Code Cal. § 1851 ; 
Civ. 'Code Ga. 1<895, § 29·21 (Civ. Code 1910, § 
3494). 

I n  M i n ing 

A quantity of ore or mineral substances oc
curring naturally in the earth ; as, a deposit 
of gold, oil, etc. See Colorado Gold Dredging 
Co. v. Stearns-Roger Mfg. Co., 60 Colo. 412, 
153 P. 765. 

I n  Banking Law 
The act of placing or lodging money in the 

custody of a bank or banker, for safety or 
convenience, to be withdrawn at the will of 
the depositor or under rules and regulatlons 
agreed on. Also, the money so deposited, or 
the credit which the depositor receives for it. 
Clement Nat. Bank v. Vermont, 231 U. S. 120, 
3·4 S. Ot. 31, 35, 58 L. Ed. 147. See, also, 
State v. Marron, 18 N. M. 426, 137 P. 845, 
848, 50 L. R. A. (N. S.) 274 ; State v. Farmers' 
State Bank of Allen, 113 Neb. 82, 201 N. W. 
893, 894 ; State Banking Board v. James (Tex. 
Civ. App.) 264 S. W. 145, 149. 

I n  General 

-Deposit accou nt. An account of sums 
lodged with a -bank not to be drawn upon by 
checks, and usually not to be withdrawn ex
cept after a fixed notice. 

-Deposit com pany. A company whose busi
ness is the safe-keeping of securities or other 
valuables deposited in boxes or safes in its 
building which are leased to the depositors. 

-Deposit of title-deeds. A method of pledg
ing real property as securi ty for a loan, by 
placing the title-deed$ of the land in the keep
ing of the lender as pledgee. 

-Depo,sit s l ip. An acknowledgment that the 
amount named therein has been received by 
the bank ; it is a receipt intended to furnish 
evidence as between the depositor and depos
itary that on a given date there was de
posited the sum named theretn, the time of 
deposit, and amount deposited, being also 
shown. In 1'e Ruskay (C. C. A.) 5 F.(2d) 143, 
147 ; American Home Life Ins. Co. v. Citi
zens' State Bank of Headrick, 66 Okl. 198, Hi8 
P. 437, 4308, L. R A. 1918B, 296. 
-General and special deposits. Deposits of 
money in a -bank are either general or special. 
A general deposit (the ordinary form) is one 
which is to -be repaid on demand, in whole or 
in part as called for; in any current money, 
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not the same pieces of money deposited. In 
re Cronk, 110 Neb. 676, 194 N. W. 865. In 
this case, the title to the money deposited 
passes to the bank, which becomes debtor to 
the depositor for the amount. A special de
posit is one in which the depositor is .entitled 
to the return of the identical thing deposited 
(gold, bullion, securities, etc.) and the title to 
the property remains in him, the deposit be
ing usually made only for purposes of safe
keeping. Shipman v. State Bank, 59 Hun, 
621, 13 N. Y. Supp. 475 ; State v. Clark, 4 
Ind. · 315 ; Brahm v. Adkins, 77 Ill. 263 ; 
Marine Bank v. Fulton Bank, 2 Wall. 252, 17 
L. Ed. 7805. There is also a specific deposit, 
which exists where money or property is giv
en to a bank for some specific and particular 
purpose, as a note for collection, money to pay 
a particular note, or property for some other 
specific purpose. Corporation Commission of 
North Carolina v. Merchants' Bank & Trust 
Co. , 193 N. C. 696, 138 S. E. 22, 24 ; Cooper v. 
National Bank of Savannah, 21 Ga. App. 356, 
94 S. E. 611 , 615 ; Officer v. Officer, 120 Iowa, 
3891 94 N. W. 947, 98 Am. St. Rep. 365. 

D EPOSI TARY. The party receiving a de
posit ; one with whom anything is lodged in 
trust, as "depository" is the place where it is 
put. A trustee ; fiduciary ; one to whom 
goods are bailed to be held without recom
pense. Stand. Dict. The obligation on the 
part of the depositary is that he keep the 
thing with reasonable care, and, upon request, 
restore it to the depositor, or otherwise de
li ver it, according to the original trust. 

D EPOSI TAT I ON. In Scotch law. Deposit 
or depositum, the species of bailment so called. 
Bell. 

D E POSI T I ON.  The testimony of a witness 
taken upon interrogatories, not in open court, 
but in pursuance of a commission to take 
testimony issued by a court, or under a gen
eral law on the subject, and reduced to writ
ing and duly authenticated, and intended to 
be used upon the trial of an action in court. 
Lutcher v. U. S., 72 F. 972, 19 C. O. A. 259 ; 
Indianapolis Water 00. v. American Straw
board Co. (C. 0.) 65 F. 535. 

A written declaration under oath, made 
upon notice to the adverse party for the pur
pose of enabling him to attend and cross
examine ; or upon written interrogatories. 
Code Oiv. Proc. Oal. § 2004 ; Oomp. Laws 
N. D. 1913, § 7885 ; Oomp. Laws S. D. 19'29, 
§ 2752 ; N. S. Sherman Machine & Iron Works 
v. R. D. Cole Mfg. Go., 51 Ok1. 353, 151 P. 
1181, 1182. It is the giving of notice to the 
adverse party which especially distinguishes 
a deposition from an affidavit. State v. Quar
tier, 114 Or. 657, 236 P. 746, 748. 

A deposition is evidence given by a witness under 
interrogatories, oral or written, and usually wr

'
it

ten down by an official person. In its generic sense, 
it embraces all written evidence verified by oath, 
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and includes affidavits ; . but, in legal language, a 
distinction is maintained between depositions and 
affidavits. Stimpson v. Brooks, 3 Blatchf. 456, Fed. 
Cas. No. 13,454. But this distinction is not always 
observed in statutes. Arnold v. State (Old. Cr. 
App. ) 132 P. 1123, 1126. See, also, State v. English, 
71 Mont. 343, 229 P. 727, 728. 

The term sometimes is used in a speCial 
sense to denote a statement made orally by a 
person on oath before an examiner, com
missioner, or officer of the court, (but not in 
open court,) and taken down in writing by 
the examiner or under his direction. S"Yeet. 

I n Ecclesiastical Law 

The act of depriving a clergyman, by a 
competent tribunal, of his clerical order'S, to 
punish him for some offense and to prevent 
his acting in future in his clerical character. 
Ayl. Par. 206. 

DE.POS I T o.. In Spanish law. Deposit ; the 
species of bailment so called. Schm. Civil 
Law, 193. 

A real contract by which one person con
fides to the custody of another an object on 
the condition that it shall be returned to him 
whenever he shall require it. 

D E,POS, ITOH. One who makes a deposit. 
In banking law, one who delivers and 

leaves money with a bank on his· order or 
subject to check. Union Life & Aeeident Ins. 
Co. of Lincoln, Neb., v. American Surety 00. 
of New York, 113 Neb. 300, 203 N. W� 172, 175 ; 
IJummus Cotton Gin Co. v. Walker, 195 Ala. 
552, 70 So. 754, 756 ; Austin v. Avant (Tex. 
Civ. App.) 277 S. W. 409, 410. 
D E POSITORY. The place where a deposit 
(q. v.) is piaced and kept. 

Sometimes, also, a depositary ; one with 
whom something is deposited. Jones v. 
Marrs, 114 Tex. 62, 263 S. W. 570, 573. 

U n ited States Depositories 

Banks selected and designated to receive 
deposits of the public funds of the United 
States. 

D EPOSI T U M .  Lat. In the civil law. One 
of the forms of the contract of bailment, be
ing a naked bailment of goods to be kept for 
the use of the bailor without reward. Foster 
v. Essex Bank, 17 Mass. 498, 9 Am. Dec. 168 ; 
Coggs v. Bernard, 2 Ld. Raym. 912 ; Coe v. 
Ricker, 214 Mass. 212, 101 N. E. 76, 78, 45 
L. R. A. (N. S.) 30, Ann. Cas. 1914B, 1178 ; 
Suits v. Electric Park Amusement 00., 213 
Mo. App. 275, 249 S. W. 656, 657 ; Hanes v. 
Shapiro & Smith, 168 N. C. 24, ' 84 S. E. 33, 35. 
See Deposit. 

One of the four real contracts specified by Jus
tinian, and having the following characteristics,: 
(l) The depositary or depositee is not liable for 
negligence, however extreme, but only for fraud, 
dolus ; (2) the property remains in the depositor, 
the depositary having only " the possession. I're-: 
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carium and 8equestre were two varieties of the 
depositum. 

DEPOT. A railroad freight or passenger sta
tion ; a place on the line of a railroad wh?re 
passengers may enter and leave the trams 
and where freight is deposited for- delivery ; 
a place where the carrier is accustomed to 
receive merchandise, deposit it, and keep it 
ready for transportation or delivery. Maghee 
v. Transportation Co., 45 N. Y. 520, 6 Am. 
Rep. 124 ; Hill v. Railroad Co. (Tex. Civ. 
App.) 75 S. W. 876 ; Karnes v. Drake, 103 
Ky. 134, 44 S. W. 444 ; Railroad Co. v. Smith, 
71 Ark. 189, 71 S. W. 947 ; State v. New 
Haven & N. Co., 37 Conn. 163 ; State v. Jasper 
& E. R. Co. (Tex. Civ. App.) 154 S. W. 331, 333 ; 
Chesapeake & O. Ry. Co. v. Ricks, 146 Va. 10, 
135 S. E. 685, 688. But see Ft. 'Vorth & D. 
C. Ry. Co. v. State (Tex. Civ. App.) 189 s. W. 
131, 133. 

A place for the deposit of goods ; a ware
house, or a storehouse. Weyman v. City of 
Newport, 153 Ky. 487, 156 S. W. 109, 111. 

A place where military supplies or stores 
are kept or troops assembled. U. S. v. Cald
well, 19 Wall. 264, 22 L. Ed. 114. 

-Depot g l·ou nds. S.tation grounds. Pecos & 
N. T. Ry. Co. v. Railroad Commission of Tex
as (Tex. Civ. App.) 193 S. W. 770, 773 ; Atchi
son, T. & S. F. Ry. Co. v. McC'all, 48 Ok!. 
602, 150 P. 173, 174. The place where pas
sengers get off and on trains, where goods are 
loaded and unloaded, and all grounds neces
sary, convenient, and actually used for such 
purposes by the public and by the railway 
company, including the place where cars are 
switched and trains made up, also where 
tracks are used for storing cars, and where 
the public require open and free access to the 
railroad for the purpose of such business. 
Prince v. Chicago & N. W. Ry. Co., 165 Wis. 
212, 161 N. W. 765, 766 ; Hunter v. Norfolk 
& W. Ry. Co., 99 W. Va. 188, 128 S. E. 137, 
138 ; St. Louis Southwestern Ry. Co. v. Buice 
(Tex. Civ. App.) 262 S.  W. 558, 559. 

D EPOT. In French law. The depositum of 
the Roman and the deposit of the English 
law. It is of two kinds, being either (1) depot 
simply so called, and which may be either vol
untary or necessary, and (2) 8eq�w8tre, which 
is a deposit ma'de either under an agreement 
of the parties, and to abide the event of pend
ing litigation regarding it, or by virtue 'of the 
direction of the court or a judge, pending liti
gation regarding it. Brown ; Civ. Code La. 
2926. 

D EPRAVE. To defame ; vilify ; exhibit con
tempt for. In England it is a criminal offense 
to "deprave" the Lord's supper or the Book 
of Common Prayer. Steph. Crim. Dig. 99. 

A mind which may become inflamed by liquor 
and passion to such a degree that it ceases to 
care for human life and safety is a "depraved 
mind." State v. Weltz, 155 Minn. 143, 193 N. W. 42, 
44. 

BL.LAW DWT. (3.D ED.)-OO 

DEPUTIZ:E; 

DEPRECIAT I O N,. A fall in value ; reduc
tion of worth. New York Life Ins. Co. v. 
Anderson (C. C. A.) 263 F. 527, 529. The 
deterioration, or the loss or lessening in 
value, arising from age, use, and improve
ments, due to better methods. Boston & A. 
R. Co. v. New York Cent. R. Co., 256 Mass. 
600, 153 N. E. 19, 23 ; San Francisco & P. S. 
S. Co. v. Scott (D. C.) 253 F. 854 ; Pacific Tel
ephone & Telegraph Co. v. Whitcomb (D. C.) 
12 F.(2d) 279, 284 ; Michigan Public Utilities 
Commission v. Michigan State Telephone Co., 
228 Mich. 658, 200 N. W·. 749, 751 ; Miles v. 
People's Telephone Co., 166 Wis. 94, 163 N. 
W. 652, 655. 

D EPRE,C I AT I ON R ESERVE. An account 
kept on the books, as of a public utility, to 
offset the depreciation of the property due 
to time and use. People ex reI. Adirondack 
Power & Light Corporation v. Public Service 
Commission, 200 App. Div. 268, 193 N. Y. 
S. 186, 191. It does not represent the actual 
depreciation of its properties which is to 
be deducted from the reproduction cost new 
to ascertain the present value for rate pur
poses ; but only what observation and experi
ence suggest as likely to happen, with a mar
gin over. Southern Bell Telephone & Tele
graph Co. v. Railroad Commission of South 
Carolina (D. C.) 5 F.(2d) 77, 96. 

DEPREDAT I ON. The act of plundering, rob
bing, or pillaging. Deal v. U. S., 274 U. S. 
277, 47 S. Ct. 613, 615, 71 L. Ed. 1045. 

I n French Law 

Pillage, waste, or spoliation of goods, pal'· 
ticularly of the estate of a decedent. 

DEPR I VAT I O N. In English ecclesiastical 
law. The taking away from a clergyman of 
his benefice or other spiritual promotion or 
dignity, either by sentence declaratory in 
the proper court for fit and sufficient causes 
or in pursuance of divers penal statutes which 
declare the benefice void for some nonfeas
ance or neglect, or some malfeasance or crime. 
3 Steph. Comm. 87; 88 ; Burn, Ecc. Law, tit. 
"Deprivation." See Ayliffe, Parerg. 206 ; 1 
Bla. Comm. 393. See Degradation. 

D E P R I VE. To take. The term has this 
meaning in a constitutional provision that no 
person shall be "deprived of his property" 
without due process of law, and denotes a tak
ing altogether, a seizure, a direct appropria
tion, dispossession of the owner. Sharpless 
v. Philadelphia, 21 Pa. 167, 59 Am. Dec. 759 ; 
Wynehamer v. People, 13 N. Y. 467 ; Munn v. 
People, 69 Ill. 88 ;  Grant v. Courter, 24 Barb. 
(N. Y.) 238. It connotes want of consent. 
Sandel v. State, 115 S. C. 168, 104 S. E. 567, 
571, 13 A. L. R. 1268. 

DE.PUT I Z E. To appoint a deputy ; to ap
point or commission one to act as deputy to 
an officer. In a general sense, the term is 
descriptive of empowering one person to act 
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for another in any capacity or relation, but in -Speoial deputy. One appointed to exercise 
law it is almost always restricted to the sub- some special function or power of the official 
stitution of a person appointed to act for an or person for whom he is appointed. Saxby 
officer of the law. v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 528. 

D E.PUTY. A substitute ; a person duly au
thorized by an officer to exercise some or 
all of the functions pertaining to the office, 
in the place and stead of the latter. Carter 
v. Hornbacl{, 139 Mo. 238, 40 S. W. 893 ; Her
ring v. Lee, 22 W. Va. 667 ; Erwin v. U. S. 
(D. O.) 37 F. 476, 2 L. R. A. 229 ; 'Villing
ham v. State, 21 Fla. 776 ; Ellison v. Steven
son, 6 T. B. Mon. (Ky.) 271 ; People v. Bark
er, 14 Misc. 360, 35 N. Y. S. 727 ; United States 
v. Rockefeller (D. C.) 221 F. 462, 465 ; State 
v. Stearns, 200 Ala. 405, 76 So. 321, 323. One 
appointed to substitute for another with pow
er to act for him in his name or behalf. Sax
by v. Sonnemann, 318 Ill. 600, 149 N. E. 526, 
528. 

A deputy differs from an assignee, in that an 
assignee has an interest in the office .itself, and 
does all things in his own name, for whom his 
grantor shall not answer, except in special cas
es ; but a deputy has not any interest in the 
office, and is only the shadow of the officer in 
whose name he acts. And there is a distinction 
in doing an act by an agent and by a deputy. An 
agent can only bind his principal when he does 
the act in the name of the principal. But a 
deputy may do the act and sign his own name, and 
it binds his principal ; for a deputy has, in law, the 
whole power of his principal. Wharton. 

-De puty consul.  See Consul. 

D ERA I G N. Apparently, literally, to con
found, and disorder, or to turn out of course, 
or displace ; as deraignment or departure out 
of religion, in St. 31 Hen. VIII. c. 6. In the 
common law, the word is used generally in 
the sense of to prove ; viz., to deraign a right, 
deraign the warranty, etc. Glanv. lib. 2, c. 
6 ;  Fitzh. Nat. Brev. 146. Perhaps this word 
"deraign," and the word "deraignment," de
rived from it, may be used in the sense of 
to prove and a proving, by disproving of what 
is asserted in ' opposition to truth and fact. 
Jacob. It is used as referring to a decree 
"which deraigrts his title from a false source." 
Paxson v. Brown, 61 F. 874, 884, 10 C. C. A. 
135. 

D ERA I LM ENT. The act of going off' or the 
state of being off the rails of a railroad. Gra
ham v. Insurance Co. of North America, 220 
Mass. 230, 107 N. E. 915. 

D ERANGEM ENT. See Insanity. 

D E RECHO.  In Spanish law. Law or right. 
Derecho comUtn, common law. The civil law 
is so called. A right. Derecho8, rights. Al
so, specifically, an impost laid upon goods or 
provisions, or upon persons or lands, by way 
of tax or contribution. Noe v. Card, 14 Cal. 
576, 608. 

-Deputy l ieutenant. The deputy of a lord D E R EL I CT. Forsaken ; abandoned ; desert-
lieutenant of a county in England. ed ; cast away. 

-Deputy sheriff. One appointed to act in the 
place and stead of the sheriff in the official 
business of the latter's office. A general depu
ty (sometimes called "undersheriff" ; see Shir
ran v. Dallas, 21 Cal. App. 405, 132 P. 454: 
458) is one who, by virtue of his appoint
ment, has authority to execute all the ordi
nary duties of the office of sheriff, and who 
executes process without any special author
ity from his principal. A 8pecial deputy, who 
is an officer pm hao vice, is one appointed for 
a special occasion or a special service, as, to 
serve a particular writ or to assist in keep
ing the peace when a riot or tumult is ex
pected or in progress. He acts under a specific 
and not a general appointment and authority. 
Allen v. Smith, 12 N. J. Law, 162 ; 'Wilson v. 
Russell, 4 Dak. 376, 31 N. W. 645. 

-Dep uty steward. A steward of a manor may 
depute or autho�ize another to hold a court ; 
and the acts done in a court so holden will be 
as legal as if the court had been hQlden by 
the chief steward in person. So an under 
steward or deputy may authorize an.other as 
subdeputy, prQ hac vice, to hold a court for 
him ; such limited authority not being in
consistent with the rule delegatu8 non pote8t 
delegare. Wharton. 

Personal property abandoned or thrown 
away by the owner in such manner as to in
dicate that he intends to' make no further 
claim thereto. 2 Bl. Comm. 9 ;  2 Reeve, Eng. 
Law, 9 ;  Thompson v. One Anchor and Two 
Anchor Chains (D. O.) 221 F. 770, 772 ; 1 0. B.  
112 ; Broom, Max. 261 ; Goodenow v.  Tappan, 
1 Ohio, 81 ; Jones's Adm'rs v. Nunn, 12 Ga. 
473 ; Livermore v. White, 74 Me. 455, 43 Am. 
Rep. 600., 

Land left uncovered by the receding of wa
ter from its former bed. 2 Rolle, Abr. 170 ; 
2 BI. Comm. 262 ; 1 Crabb, Real Prop. 109. 

I n M arit ime Law 

.A boat or vessel found entirely deserted or 
abandoned on the sea without hope or inten
tion of recovery or return by the master or 
crew, whether resulting from wreck, aecident, 
necessity, or voluntary abandonment. U. S. V. 
Stone (C. C.) 8 F. 243 ; Cromwell v. The 
Island City, 1 Black, 121, 17 L. Ed. 70 ; The 
Hyderabad (D. O.) 11 F. 754 ; The Fairfield 
(D. O.) 30 F. 700 ; The Aquila, 1 C. Rob. 41 ; 
20 E. L. & Eq. 607 ; Mason v. The Blaireau, 
2 Cranch, 240, 2 L. Ed. 266 ; The John Gil
pin, Olc. 77, Fed. Cas. No. 7,345 ; Evans v. 
The Charles, 1 Newb. 329, Fed. Cas. · No. 4,-
556 ; Montgomery v. The T. P. Leathers, 1 
Newb. 421, Fed. Oas. No. 9,736 ; The Attaca-

BL.LAW DICT. (3D En.) 
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pas, 8 Ware, 65, Fed. Cas. No. 687 ; The D EROGATI ON. The partial repeal or abol
Laura, 14 WalL 886, 20 L. Ed. 818 ; Mengel ishing of a law, as by a subsequent act which 
Box Co. v. Joest, 127 Miss. 461, 90 So. 161, limits its scope or impairs its utility and 
163. force. Distinguished from abrogation, which 

Quasi · DereUct means the entire repeal and annulment of a 

When a vessel, without being abandoned, is 
no longer under the control or direction of 
those on board, (as where part of the crew 
are dead, and the remainder are physically 
and mentally incapable of providing for their 
own safety,) she is said to be quas'i derelict. 
Sturtevant v. Nicholaus, 1 NeviTb. Adm. 449, 
Fed. Cas. No. 13,578. When the crew have left 
their vessel temporarily, with the intention of 
returning to resume possession, she is not 
technically a derelict, but is what may be 
termed a "quasi derelict." The Alcazar (D. 
C.) 227 F. 633, 650. 

D E RE L I CT I ON.  The gaining of land from 
the water, in consequence of the sea shrinking 
back below the usual water mark ; the oppo
site of alluvion (q. v). Dyer, 326b ; 2 Bl. Comm. 
262 ; 1 Steph. Comm. 419 ; Linthicum v. Coan, 
64 Md. 439, 2 A. 826, 54 Am. Rep. 775 ; War
ren v. Chambers, 25 Ark. 120, 91 Am. Dec. 
538, 4 Am. Rep. 23 ; Sapp v. Frazier, 51 La. 
Ann. 1718, 26 So. 378, 72 Am. St. Rep. 493. 
Also, land left dry by running water retiring 
imperceptibly from one of its shores and en
croaching on the other. Rev. Civ. Code L'a. 
art. ' 510 ; Slattery v. Arkansas Natural Gas 
Co., 138 La. 793, 70 So. 806. See Reliction ; 
Accretion. 

I n the  Civil Law 

The voluntary abandonment of goods by 
the owner, without the hope or the purpose of 
returning to the possession. Jones v. Nunn, 
12 Ga. 473 ; Livermore v. White, 74 Me. 456, 
43 Am. Rep. 600. 

Derivativa potestas non  potest esse m ajor p rim
it iva. Noy, Max. ; Wing. Max. 66. The de
rivative power cannot be greater than the 
primitive. The power which is derived can-

- not be greater than that from which it is de
rived. Finch. Law, b. 1, c. 3, p. 11. 

D ER I VAT I VE. Coming from another ; tak
en from something preceding ; secondary ; 
that which has not its origin in itself, but 
owes its existence to something foregoing. 
Anything obtained or deduced from another. 
State v. Wong Fong, 75 Mont. 81, 241 P. 1072, 
1974. 

D E R I VAT I V E  CONVEYANC ES. Convey
ances which presuppose some other com"ey
ance precedent, and only serve to enlarge, con
firm, alter, restrain, restore, or transfer .the 
interest granted by such original conveyance. 
They are releases, confirmations, surrenders, 
assignments, and defeasances. 2 Bl. Comm. 
324. 

D E R I V E D .  Received. Langstaff v. Lucas (D. 
C.) 9 F. (2d) 69'1, 693. See, also; Connell v. 
Harper, 202 Ky. 406, 259 S. W. 1017, 1019. 

law. Dig. 50, 17, 102. 

D E ROGATO RY CLA USE. In a will, this is a 
sentence or secret character inserted by the 
testator, of which he reserves the knowledge 
to himself, with a condition that no will he 
may make thereafter should be valid, unless 
this clause be inserted word for word. This 
is done as a precaution to guard against later 
wills being extorted by violence, or otherwise 
improperly obtained. By the law of England 
such a clause would be void, as tending to 
make the will irrevocable. Wharton. 

Derogatur le,gi,  cum pars detrahitur ;  abrog:atu r  
legi, cu m prorsus tol l itur . . T o  derogate from 
a law is to take away part of it ; to abro
gate a law is to abolish it entirely. Dig. 50, 
17, 102. 

D ESA F U ERO.  In Spanish law. An irregu
lar action committed with violence against 
law, custom, or reason. 

D ESAM O RT I ZAC I O N� In Mexican law. 
The delwmortizacion of property is to take 
it out of mortmain, (dead hands ;) that is, to 
unloose it from the grasp, as it were, of ec
clesiastical or civil corporations. The term 
has no equivalent in English. Hall, Mex. 
Law, § 749. 

D ESC END.  To pass. by succession ; as when 
the estate vests by operation of law in the 
heirs immediately upon the death of the an
cestor. Dove v. Torr, 128 Mass. 40. ; In re 
Leet's Estate, 104 01'. 32, 206 P. 548, 550 ; Con
dren v. Marlin, 113 Okl. 259, 241 P. 826, 828. 

To pass down fr,om generation to genera
tion. Weedin v. Chin Bow (C. C. A.) 7 F.(2d) 
369. 

To go ;-often used as a word of transfer. 
Gordon v. Cadwalader, 164 Cal. 509, 130 P. 
18, :::0. 

As used in wills, the word "descend" is often 
regarded as a general expression equivalent to the 
words "go to" or "belong to," and as indicating 
a passing of title by the force of the will rather 
than of the statute. Klingman v. Gilbert, 90 Kan. 
545, 135 P. 682, 684 ; Carter v. Reserve Gas Co., 84 
W. Va. 741, 100 S. E. 738, 742. 

D ESC E N DANT. One who is descended from 
another ; a person who proceeds from the 
body of another, such as a child, grandchild, 
etc., to the remotest degree . .  The term is the 
opposite of "ascendant," (q. v.) Rasmusson 
v. Unknown Wife of Hoge, 293 Ill. 101, 127 N. 
E. 356, 359 ; In re Cupples' Estate, 272 Mo. 
465, 199 S. W. 556, 558 ; In re Tinker's Es
tate, 91 Old. 21, 215 P. 779, 781 ; State v. Ytur
ria, 109 Tex. 220, 204 S. W. 315, 316, L. R. A. 
1918F, 1079 ; AmbI. 327 ; 2 Bro. C. C. 30, 230 ; 
1 Roper, Leg. 115. In the plural, the term 
means offspring or posterity in general. Car-
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ter Oil Co. v. Scott (D. C.) 12 F.(2d) 780, 783. 
Issue. Burkley v. Burkley, 266 Pa. 338, 109 A. 
687, 688 ; Harle v. Harle (Tex. Civ. App.) 166 
S. W. 674, 676 ; In re Tinker's Estate, 91 Okl. 
21, 215 P. 779, 781 ; In re Frech's Estate, 130 
Misc. 283, 224 N. Y. S. 285 ; Turner v. Mon
teiro, 127 Va. 537, 103 S. E. 572, 13 A. L. R. 
383. 

Desoenda,nts is a good term of description in a 
will, and includes all who proceed from the body 
of the person named ; as grandchildren and great
grandchildren. Amb. 397 ; 2 Hi!. Real. Prop. 242. · 

One on whom the law has cast the property 
by descent. James v. Hooker, 172 N. C. 780, 
90 S. E. 925, 926 ; Smith v. Thorn, 158 Ky. 655, 
166 S. W. 182. An heir. Lee v. Roberson, 297 
Ill. 321, 130 N. E. 774, 778. In this sense, the 
term is frequently held to include an adopted 
child. In re Cadwell's Estate, 26 Wyo. 412, 
186 P. 499, 501 ; In re Cupples' Estate, 272 
Mo. 465, 199 S. W. 556, 557 ; In re Hebb's Es
tate, 134 Wash. 424, 235 P. 974, 975. 

Lineal Descendant 

One who is in the line of descent from the 
ancestor. In re Roebuck's Estate, 79 Misc. 
589, 140 N. Y. S. 1107 ; Green v. Hussey, 228 
Mass. 537, 117 N. E. 798: Lawful issue. Bas
sier v. J. Connelly Const. Co., 227 Mich. 251, 
198 N. W. 989, 991. The term may include an 

. adopted child ; Denton v. Miller, 110 Kan. 
292, 203 P. 693, 694 ; who is as lawfully in the 
line of descent as if placed there by birth ; 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
358. Contra : State v. Yturria, 109 Tex. 220, 
204 S. W. 315, 316, L. R. A. 1918F, 1079, re
versing Id., (Tex. Civ. App.) 189 S. W. 291, 
292 ; Rauch v. Metz (Mo. Sup.) 212 S. W. 357, 
366. 

D ESCEN D ER. Descent ; in the descent. See 
Formedon. 

D ESC EN D I BLE. Capable of passing by de
scent, or of being inherited or transmitted 
by devise, (spoken of estates, titles, offices, and 
other property.) Collins v. Smith, 105 Ga. 
525, 31 S. E. 449. 

D ESC E NT. Hereditary succession. Succes
sion to the ownership of an estate by inherit
ance, or by any act of law, as distinguished 
from "purchase." Title by descent is the title 
by which one pemon, upon the death of an
other, acquires the real estate of the latter 
as his heir at law. 2 Bl. Comm. 201 ; Com. 
Dig. "Descent," A ;  Adams v. Akerlund, 168 
Ill. 632, 48 N. E. 454 ; Starr v. Hamilton, 22 
Fed. Cas. 1,107 ; In re Donahue's Estate, 36 
Cal. 332 ; Shippen v. Izard, 1 Sergo & R. (pa.) 
224 ; Brower v. Hunt, 18 Ohio St. 338 ; Allen 
v. Bland, 134 Ind. 78, 33 N. E. 774 ; Reese v. 
Stires, 87 N. J. ElI. 32, 103 A. 679, 680 ; Mof
fett v. Conley, 63 Oklo 3, 163 P. 118, 120. The 
title by inheritance is in all cases called de
scent, although by statute law the title is 
sometimes made tQ ascend. 
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"Descent" in its broadest sense signifies an in
heritanc� cast upon any one capable of receiving it, 
whether heit at common law or not. Barry v. 
Rosenblatt, 90 N. J. Eq. 1, 105 A. 609, 610. 

The division among those legally entitled 
thereto of the real property of intestates. 

Classification 

Descents are of two sorts, Uneal and collateral. 
Lineal descent is descent in a direct or right line, 
as from father or grandfather to son or grandson. 
Collateral descent is descent in a collateral or 
oblique · line, that is, up to the common ancestor 
and then down from him, as from brother to brother, 
or between cousins. Levy v. McCartee, 6 Pet. 112, 
8 L. Ed. 334. They . are also distinguished into 
mediate and immediate descents. But these terms 
are used in different senses. A descent may be said 
to be a mediate or immediate descent of the estate 
or right ; or it may be said to be mediate or im
mediate, in regard to' the mediateness or imme
diateness of the pedigree or consanguinity. Thus, 
a descent from the grandfather, who dies in pos
session, to the grandchild, the father being then 
dead, or from the uncle to the nephew, the brother 
being dead, is, in the former sense, in law, im
mediate descent, although the one is collateral and 
the other lineal ; for the heir is  in the per, and 
not in the per and oui. On the other hand, with 
reference to the line of pedigree or cons"anguinity, 
a descent is often said to be immediate, when the 
ancestor from whom the party derives his blood 
is  immediate, and without any intervening link or 
degrees ; and mediate, when the kindred is derived 
from him mediante altero, another ancestor inter
vening between them. Thus a descent in lineals 
from father to son is in this sense immediate ; but 
a descent from grandfather to grandson, the father 
being dead, or froin uncle to nephew, the brother 
being dead, is deemed mediate ; the father and 
the brother being, in these latter cases, the medium 
deferens, as it is called, of the descent or consan
guinity. LeVY v. McCartee, 6 Pet. 112, 8 L .  Ed. 
334 ; Furenes v. Mickelson, 86 Iowa, 508, 53 N. W. 
416 ; Garner v. Wood, 71 Md. 37, 17 A. 1001. 

Descent was denoted, in the Roman law, by 
the term "successio," which is also used by 
Bracton, from which has been derived the 
stwoession of the Scotch and French jurispru
dence. 

D ESCENT CAST. The devolving of realty 
upon the heir on the death of his ancestor 
intestate. 

Another name for what the older writers 
called a "deseent which tolls entry." When a 
person had acquired land by disseiSin, abate
ment, or intrusion, and died seised of the 
land, the descent of it to his heir took away 
or tolled the real owner's right of entry, so 
that he could only recover the land by an ac
tion. 00. Litt. 237 b ;  Rap. & L. Diet. 

D ESC R I  BE. To narrate, express, explain. 
Boynton Real Estate Co. v. Woodbridge Tp., 
94 N. J. Law, 226, 109 A. 514, 515. Of land, 
to give the metes and bounds. Livingston v. 
Seaboard Air Line R. Co., 100 S. C. 18, 84 S. 
E. 303� 

. 

D ESCRI PT I O  PERSONJE. Lat. Description 
of tbe person. By this is meant a word 01' 
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phrase used Iherely for the purpose of Iden
tifying or pointing out the person intended, 
and not as an intimation that the language 
in connection with .which it occurs is to ap
ply to him only in the official or technical 
character which might appear to be indicated 
by the word. 

In wills, it frequently happens ' that the word heIr 
is used as a descriptio pcrsonre. A legacy "to the 
eldest son" of A would be a designation of the 
person. See 1 Roper, Leg. c. 2. 

LJ ESC R I PT I ON .  A delineation or account of 
a particu,lar subject by the recital of its char
acteristic accidents and qualities. AyUffe, 
Pand. 60. 

A written enumeration of items composing 
an estate. or of its condition, or of titles or 
document's ;  like an inventory, but with more 
particularity, and without involving the idea 
of an appraisement. 

An exact written account of an article, me
chanical device, or process which is the sub
ject of an application for a patent. 

A method of pointing out a particular per
son by referring to his relationship to some 
other person or his character as an officer, 
trustee, executor, etc. 

That part of a conveyance, advertisement 
of sale, etc., which identifies the land or prem
ises intended to be affected. 

The description in a search warrant must be such 
that any person familiar with the locality can by 
inquiry identify the premises described. U. S. v. 
Chin On (D.  C. ) �7 F. 531, 533. 

The office of the "description" in a deed is not 
to identify the land, but to furnish means of 
identification. Diffie v. White (Tex. Civ. App. ) 184 
S. W. 1065, 1068 ; Ehret v. Price, 122 OkI. 277, 254 P. 
748, 751. 

D ES E RT. To leave or quit with an inten
tion to cause a permanent separation ; to for
sake utterly ; to abandon. It is essentially 
willful in nature. Stevens v. Stevens, 304 Ill. 
297, 136 N. E. 785, 787 ; Stover v. Stover, 94 
N. J. Eq. 703, 120 A. 788, 789. 

D ES ERTER. As applied to seamen, one con
tinually and intentionally absent from the 
ship, constituting a quitting of the service of: · 
the vessel. The Strathearn (D. C.) 239 F. 583, 
586. Compare Mystic S. S. Co. v. Stromland 
(C. O. A.) 20 F.(2d) 342, 344 ; The Rlla Pierce 
Thurlow (D. C.) 18 F.(2d) 675, 676. 

Under the regulations of the Navy Department, 
a "deserter" is one who is absent without leave 
and with a manifest intention not to return, while 
a "straggler" is one absent without leave, with 
the probability that he does not intend to desert, 
but, if his absence continues for 10 days, he becomes 
a de·serter. Reed v. United States ( C. C. A.)  252 F. 
21, 22. 

D ESERT I O N .  The act by which a person 
abandons and forsakes, without justification, 
or unauthorized, a station or condition of pub
lic or social life, reno1mcing its responsibil

�ities and evading its duties. 

DESERTION' 

In Matr-imonial and D ivorce Law 

An actual abandOnment or breaking otT of 
matrimonial cohahitation, by either of the 
parties, and a renouncing or refusal of the 
duties and obligations of the relation, with 
an intent to abandon or forsake entirely and 
not to return to or resume marital relations, 
occurring without legal justification either in 
the consent or the wrongful conduct of the 
other party. State v. Baker, 112 La. 801, 36 
So. 703 ; Bailey v. Bailey, 21 Grat. (Va,) 47 ; 
Ingersoll v. Ingersoll, 49 Pa. 250, 88 Am. Dec. 
500 ; Droege v. Droege, 55 Mo. App. 482 ; Bar
nett v. Barnett, 27 Ind. App. 466, 61 N. E. 737 ; 
Williams v. Williams, 130 N. y. 193, 29 N. E.  
98, 14 L.  R. A.  220, 27 Am. St.  Rep. 517 ; Ma
grath v. Magrath, 103 Mass. 579, 4 Am. Rep. 
579 ; Cass v. Cass, 31 N. J. Eq. 626 ; Ogilvie 
v. Ogilvie, 37 Or. 171, 61 P. 627 ; Tirrell v. 
Tirrell, 72 Conn. 567, 45 A. 153, 47 L. R. A. 
750 ; State v. Weber, 48 Mo. App. 504 ; Mc
Allister v. McAllister, 71 N. J. Eq. 13, 62 A. 
1131 ; Markley v. Markley, 145 Va. 596, 134 
S. E. 536, 537 ; Perine v. Perine, 92 W. Va. 
530, 114 S. E. 871, 872 ; James Black Dry 
Goods Co. v. Iowa Industrial Gom'r, 186 Iowa, 
657, 173 N. W. 23, 24 ; People v. Schelske, 187 
Mich. 497, 153 N. W. 781, 784 ; Vickers v. Vick.,. 
ers, 45 Nev. 274, 199 ,Po 76, 77 ; In re Arnout's 
Estate, 283 Pa. 49', 128 A. 661, 662. 

Constructive· Desertion 

That arising where an existing cohabitation 
is put an end to by misconduct of one of the 
parties, provided such misconduct is itself a 
ground for divorce a vinculo or a mensa. 
Danielly v. Danielly, 93 N. J. Eq. 556, 118 A. 
335, 336 ; Hauenstein v. Hauenstein, 95 N. J. 
Eq,. 34, 122 A. 241, 242 ; Succhierelli v. Suc
chierelli, 101 N. J. Eq. 30, 137 A. 839. See, 
also, Pattison v. Pattison, 132 Md. 362, 103 A. 
977, 980 ; Hoffhines v. Hoffhines, 146 Md. 350, 
126 A. 112, 113, 38 A. L. R. 332 ; Sweet v. 
Sweet, 49 Nev. 254, 243 P. 817. 

Obstinate Dese'rtion 

See that title. 

I n M i litary Law 

An offense which consists in the abandon
ment of his post and duties by a person com
missioned or enlisted in the army O'r navy, 
without leave and with the intention not to' 
return. Hollingsworth v. Shaw, 19 Ohio St. 
432, 2 Am. Rep. 411 ; In re Sutherland (D. 
C.) 53 F. 551. There is a difference between 
desertion and simple "absence without leave ;" 
in order to constitute the former, there must 
be an intention not to return to the service. 
Hanson v. South Scituate, 115 Mass. 336. See 
Deserter., 

I n  Mariti me Law 

The act by which a seaman deserts and 
abandons a ship or vessel, in which he had 
engaged to perform a voyage, before the ex
piration of his time, and without leave. By 
desertion, in the m aritime law, is meant, not 
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a mere unauthorized absence from the ship 
without leave, but an unauthorized absence 
from the ship, with an intention not to re
turn to her service, or, as it is often expressed, 
a.nimo non revertendi; that is, with an inten
tion to· desert. Coffin v. Jenkins., 3 Story, 108, 
Fed. Cas. No. 2,948 ; The Union (D. C.) 20 
F. 539 ; The Mary C. Conery (D. C.) 9 F. 223 ; 
The George, 10 Fed. Cas. 204 ; The Halier 
(C. C. A.) 257 F. 712, 714 ; The M. S. Elliott 
(C. C. A.) 277 F. 800 ; The Levi W. Ostrander 
(D. C.) 291 F. 908, 9,10. 

D ESERV I N G .  Worthy or meritorious, with
out regard to condition or circumstances. In 
no sense of the word is it limited to persons 
in need of assistance, 01' objects whiClh come 
within the class of charitable uses;. Nichols 
,v. Allen, 130 Mass. 211, 39 Am. Rep. 445. 

D ESH O N O RA. In Spanish law. Dishonor ; 
injury ; slander. Las Partidas, pt. 7, tit. 9, 
1. 1, 6. 

D ES I G N .  Plan, scheme, or intention carried 
into effect. Catlin v. Fire Ins. Co., 1 Sumn. 
434, Fed. Cas. No. 2,522. A project, an idea. 
3 H. & N. 301. See, also, Designed. 

As a term of art, the giving of a visible 
form to the conceptions of the mind, or in
vention. Binns v. Woodruff, 4 Wash. C. O. 
48, Fed. Cas. No. 1,424. 

I n  Evidence 

Purpose or intention, combined with plan, 
or implying a plan in the mind. Burrill, Circ. 
Ev. 331 ; State v. Grant, 86 Iowa, 216, 53 N. 
W. 120 ; Ernest v. State, 20 Fla. 388 ; Hogan 
v. State, 36 Wis. 226. 

I n  Pate,nt Law 

The drawing or depiction of an original 
plan or conception for a novel pattern, model,· 
shape, or configuration, to be uSeO in the man
ufacturing or textile arts or the fine arts, and 
chiefly of a decorative or ornamental char
acter. "Design patents" are contrasted with 
"utility patents," but equally involve the ex
ercise of the inventive or originative faculty. 
Gorham Co'. v. White, 14 Wall. 524, 20 L. Ed. 
731 ; Manufacturing Co. v. Odell (D. C.) 18 
F. 321 ; Binns v. Woodruff, 3 F'ed. Cas. 424 ; 
Henderson v. Tompkins (C. C.) 60 F. 758. 

"Design, in the view of the patent law, is that 
characteristic of a physical SUbstance which, by 
means of lines, images, configuration, and the like, 
taken as a whole, makes an impression, through 
the eye, upon the mind of the observer. The es
sence of a design resides not in the elements in
dividually, nor in their method of arrangement, 
but in the tout ensemble-in that indefinable whole 
that awakens some sensation in the observer's mind. 
Impressions thus imparted may be complex or sim-. 
pIe ; in one a mingled impression of gracefulness 
and strength, in another the impression. of strength 
alone. But whatever the impreSSion, there is at
tached in the mind of the observer, to the object 
observed, a sense of uniqueness and character." 
Pelo "J<e Scale Co. ·v. American Cutlery Co., 102 F. -
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918, 4! C. C. A. 52 ; Bayley & Sons. v. Braunstein 
Bros. Co. (D. C. ) 246 F. 314, 317. 

Designatio j ustici arioru rn est a rege ; jurisdiCitio 
vero ordinaria a lege. 4 Inst. 74. The appoint
ment of justices is by the king, but their ordi
nary jurisdiction by the law. 

D ES I G NAT I O  PERSONfE. The description 
of a person Or a party to a deed or contract. 
See, also, Descriptio Personre. 

Designatio un ius est eXCIlusio alteri us, et ex
pressurn facit cessare tacitu rn.  Co. Litt. 210. 
The specifying of one is the exclusion of an
other, and that  which is expressed makes that 
which is understood to cease. (The appoint
ment or designation of one is the exclusion 
of the other ; and that which is expressed pre
vails over that which is implied.) 

D ESI G NAT I O N. An addition to a name , as 
of title, profession, trade, or occupation, to 
distinguish the person from others. Inglis v. 
\Pontius, 102 Ohio St. 140, 131 N. E. 509, 511, 
512. 

A description or descriptive expression by 
which a person or thing is denoted in a will 
without using the name. 

Thus, a bequest of the farm which the testator 
bought of a person named, or of a picture which 
he owns, painted by a certain artist, would be a 
designation of the thing. 

Also, an appointment or assignment, as to 
a particular office. Santa Barbara County v. 
Janssens, 177 Cal. 114, 169 P. 1025, 1027, L. 
R. A. 19180, 558 ; Cunio v. Franklin County, 
315 Mo. 405, 285 S. W. 1007, 1008 ; Hendee v. 
City of Wildwood, 96 N. J. Law, 286, 114 A. 
749, 750. 

The act of pointing out, distinguishing by 
marks of description, or calling by a distinc
(ive title. Thrailkill v. Smith, 106 Ohio St. 
1, 138 N. E. 532, 534 ; Hall v. Cotton, 1£7 K:r. 
464, 180 S. ·W. 779, 781, L. R. A. 1916C, 1124 ; 
West v. Edward Rutledge Timber Co. (C. C. 
A.) 221 F. 30, 35 ; State v. l\Iadison State 
Bank of Virginia City, 77 Mont. 498, 251 P. 
548, 549 ; Carlyle v. State Highway Oommis
�on, 193 N. C. 36, 136 S. E. 6,12, .620. 

D E S I G N ED.  Contrived or taken to be em
ployed for a particular purpose: People v. 
Dorrington, 221 Mich. 571, 191 N. W. 831, 832. 
Fit, adapted, prepared, suitable, appropriate. 
Thomas v. State, 34 Okl. Cr. 49, 244 P. 816.

' 

D ES I G N ED LY. Sometimes equivalent to the 
words "wilfully," "knowingly," "unlawfully;' 
and "feloniously." State v. Avery, 111 Kan. 
588, 207 P. 838, 840, 23 A. L. R . . 453 ; State v. 
Taylor, 44 S. D. 332, 183 N. W. 998, 999. 

D ES I  RE. To ask, to request. Fossett v. 
State, 34 Okl. Or. 106, 245 ;Po 668, 669. Ordina
rily, to wish 'for more or less earnestly. 
Woods v. Postal Telegraph-Ca}}le Co., 205 
Ala. 23,6, 87 SQ. 681, 684, 27 A. L. R. 834. 
Sometimes, to empower or authorize. Wal-



ters' Guardian v. Ransdell, 218 Ky. 267, 291 
S. W. 399, 400. 

. 

This term, used In a will In relation to the man
agement and distribution of property, has been 
interpreted by the courts with different ·shades of 
meaning, varying from the mere expression of a 
preference to a positive command. See McMurry 
v. Stanley, 69 Tex. 227, 6 S. W. 412 ; Stewart v. 
Stewart, 61 N. J. Eq. 25, 47 A. 633 ; 'In re Marti's 
Estate, 132 Cal. 666, 61 P. 964 ; Weber v: Bryant, 
161 Mass. 400, 37 N. E. 203 ; Appeal of City of Phila
delphia, 112 Pa. 470, 4 A. 4 ;  Meehan v. Brennan, 
16 App. Div. 395, 45 N. Y. S. 57 ; Brasher v. Marsh, 
15 Ohio St. 111 ; Major v. Herndon, 78 Ky. 123 ; 
Beakey v. Knutson, 90 Or. 574, 174 P. 1149, 1150. 
In the following cases, the term was construed to 
be mandatory rather than merely advisory or 
precatory. Mastellar v. Atkinson, 94 Kan. 279, 146 
P. 367, 368, Ann. Cas. 1917B, 502 ; Grieves v. Grieves, 
132 Md. 300, 103 A. 572, 575 ; In re Metcalfe's Estate, 
199 Cal. 716, 251 P. 202, 203 ; In re Tooley's. Estate, 
170 Cal. 164, 149 P. 574, 575, Ann. Cas. 1917B, 516 ; 
Turrill v. Davenport, 159 N. Y. S. 814, 173 App. 
Div. 543 ; Porter v. ' Tracey, 179 Iowa, 1295, 162 N. 
W. 800, 803. 

The word "desire" may be as effective as if the 
wbrd "devise" or "bequeath" had been used. Kep
linger v. KC'plinger, 185 Ind. 81, 113 N. E. 292, lW3 ; 
In re Briggs' Estate, 186 Cal. 351, 199 P. 322, 324 ; 
In re Golicki's Will, 190 N. Y. S. 266, 267, 116 Misc. 
100. 

The word "desire," in a will, raises a trust, 
where the objects of that desire are specified ; 
Vandyck v. Van Beuren, 1 Cai. (N. Y. ) 84. 

D E S I STEM ENT. The name of a doctrine un
der which the court, in construing a foreign 
will, applies the law of the forum on the the
ory that there is a hiatus. In re Tallmadge, 
181 N. Y. S. 336, 341, 109 Misc. 696. 

D ES L I N D E. A term used in the Spanish law, 

DESTITUTE 

D ESPO I L. This word involves, in its signifi-. 
cation, violence or clandestine means by 
which one is deprived of that which he pos
sesses. Its Spanish equivalent, despojar, is a 
term used in Mexican law. Sunol v. Hepburn, 
1 Cal. 268. 

D ESPOJAR. A possessory action of the Mexi
can law. It is brought to recover possession 
of immovable property, of which one has been 
despoiled (despojado) by another. See, also, 
Despoil. 

D ESPO NSATI O N. The act of betrothing per
sons to each other. 

D ESPOSO R I O. I:t;l Spanish law. Espousals ; 
mutual promises of future marriage. White, 
New Recop. b. 1, tit. 6, c. 1, § 1. 

D ESPOT. This word, in its original and 
most simple acceptation, signifies master and 
81.lpreme lord; it is synonymous with mon
arch ; but taken in bad part, as it is usually 
employed, it signifies a tyrant. In some 
states, deposit is the title given to the sover
eign, as king is given in others. Enc. Lond. 

D ESPOT I SM. That abuse of government 
where the sovereign power is not divided, but 
united in the hands of a single man, whatever 
may be his official titie. It is not, properly, a 
form of government. 'l'oullier, Dr. Civ. Fr. tit. . 
pre!. n. 3:2 ; R utherf. Inst. b. 1, c. 20, § 1. 

"Despotism" is not exactly synonymous 
with "autocracy," for the former involves the 
idea of tyranuy or abuse of power, which is 
not necessarily implied by the latter. Every 
despotism is autocratic ; but an autocracy is 
not necessarily despotic. 

denoting the act by which the boundaries of D ESRENABLE. 
an estate or portion of a country are deter- Britt. c. 121. 
mined. 

L. Fr. Unreasonable. 

D ESM E M O R I ADOS. In Spanish law. Per
sons deprived of memory. White, New Recop. 
b. 1, tit. 2, c. 1, § 4. 

D ESPAC H EU RS. In maritime law. Persons 
appointed to settle cases of average. 

D ESPATCH ES. Official communications of 
official persons on the affairs of government. 

D ESPERATE. Hopeless ; worthless. This 
term is used in inventories and schedules of 
assets, particularly ' by executors, etc., to de
scribe debts or claims which are considered 
impossible or hopeless of collection. See 
Schultz v. Pulver, 11 Wend. (N. Y.) 365 ; Dar,
row v. Rob!'er, 71 Colo. 417, 207 P. 861 ; Toll. 
Ex. 248 ; 2 WillS. ]Jx. 644 ; 1 Chitto Pro 580. 

D ESPERATE D E BT. A hopeless debt ; an ir
recoverable obligation. 

D ESP I T E. Contempt. Despitz, contempts. 
Kelham. 

D ES P I TUS . . Contempt. See Despite. A con
temptible person. Fleta, lib. 4, c. 5. 

D ESSA I S I SSEM ENT.  In French law. When 
a person is declared bankrupt, he is immedi
ately deprived of the enjoyment and admin
istration of all his property ; this deprivation, 
which extends to all his rights, is called "de!
saisissement." Arg. Fr. Mere. Law, 556. 

D EST I NAT I O N.  The purpose to which it is 
intended an article or a fund shall be ap
plied. A testator gives a destination to a 
legacy when he prescribes the specific use to 
which it shall be put. 

The port at which a ship is to end her voy
age is called her "port of destination." Par
dessus, no. 600. 

The phrases "port of destination" and "port of 
discharge" are not equivalent ; U. S. V. Barker, 5 
Mason 404, Fed. Cas. No. 14,516. See Sheridan V. 
Ireland, 66 Me. 65. 

D EST I T UTE. Not possessing the necessaries 
of life and in a condition of extreme want. 
St. John v. State, 22 Ala. App. 115, 113 So. 
321, 323 ; Polk County V. Owen, 187 Iowa, 
220, 174 N. W. 99, 107 ; Moorman v. State, 129 
Miss. 864, 93 So. 368. Necessitous. Ex parte 
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Strong, 95 Tex. Cr. R. 250, 252 S. W. 767, 769. 
Having no money or other property avaifable 
for one's maintenance or support. Norridgf'
wock v. Solon, 49 Me. 385 ; Woods v. Perkins, 
43 La . Ann. 34'1, 9 So. 48 ; State v. Wright, 
200 Iowa, 772, 205 N. ·W. 325, 326. 

D ESTITUTE OR N ECESS I TO U S  C I RCU M ·  
ST A N C ES. Circumstances i n  which one 
needs the necessaries of life, which cover not 
only primitive physical needs, things abso
lutely indispensable to human existence and 
decency, but those things, also, which are in 
fact necessary to the particular person left 
without support. State v. Waller, 90 Kan. 
829, 136 P. 215, 217, 49 L. R. A. (N. S.) 588. 

A wife may be in "destitute or necessitous cir
cumstances" though she is .being given shelter and 
llood by a child or by sympathizing relatives, 
friends, or strangers, if she does not have property 
or money available for such necessities or ordinary 
comforts of life as her husband can reasonably 
furnish. State v. Sharp, 111 A. 909, 910, 1 W. W. 
Rarr. (Del. ) 148 ; Brandel v. State, 161 Wis. 532, 
154 N. W. 997. 

Young children, without property, are in "desU
tute or necessitous circumstances," within the Dela
ware Nonsupport Act (Rev. Code 1915, §§ 3033-3046) ,  

when the father can, but does not, and the mother 
cannot out of her independent means, provide for 
them, though the mother and children are sup
ported by the maternal grandmother or grand
father. State v. Nelson, 114 A. 863, 864, 1 W. W. 
Rarr. ( D el . )  436 ; Donaghy v. State, 100 A. 696, 710, 

6 Boyce ( Del. ) 467. 

D EST ROY. As used in policies of insurance, 
leases, and in maritime law, and under vari
ous statutes, this term is often applied to an 
act which renders the subject · useless for its 
intended purpose, though it does not literally 
demolish or annihilate it. In re McCabe, 11 
Pa. Super. Ct. 564 ; Solomon v. Kingston, 24 
Hun (N. Y.) 564 ; Insurance Co. v. Feibelman, 
118 Ala. 308, 23 So. 759 ; Spalding v. Munford, 
37 Mo. App. 281 ; Friedman Bros. Holding Co. 
v. Nathan, 159 Minn. 101, 198 N. W. 460, 37 
A. L. R. 1166 ; Davis v. Parker, 200 Ky. 847, 
255 S. W. 836 (leased buildings) ; Louisville 
& N. R. Co. v. Commonwealth, 190 Ky. 78, 226 
S. W. 113, 117 (railroad station) ; George v. 
McManus, 27 Cal. App. 414, 150 P. 73, 74 (auto
mobile). 

To "destroy" a vessel within the meaning of an 
act of congress means to unfit the vessel for service', 
beyond the hope of recovery by ordinary means. 
u. S. v. Johns, 1 Wash. C. C. 363, Fed. Cas. No. 
15,481 ; U. S. v. Johns, 4 D all. 412, 1 L. Ed. 888. 

The contents of a glass and bottle, emptied into a. 
pail of water immediately when accused saw two 
uniformed police officers enter his building, are 
"destroyed" within the meaning of a statute mak
ing it unlawful to secrete or destroy any fluids 

, on premises being searched for the purpose of 
preventing seizure. Pitkunas. v. State, 183 Wis. 90, 
197 N. W. 191, 192. 

In relation to wills, contracts, and other 
documents, the term "destroy" does not im
port the annihilation of the instrument or its 
resolution into other forms of matter, but a 

destruction of its legal efficacy, which may 
be by cancellation, obliterating, tearing into 
fragments, etc. Appeal of Evans, 58 Pa. 244 ; 
Allen v. State Bank, 21 N. C. 12 ; In re Gang
were's E state, 14 Pa. 417, 53 Am. Dec. 554 ; 
Johnson v. Brailsford, 2 Nott & McC. (S. C.) 
272, 10 Am. Dec. 601 ; Hape v. Cochran (Tex. 
Civ. App.) 217 S. W. 250, 251 ; State v. Mc
Cray, 15 Okl. Cr. 316, 176 P. 418, 420. 

D EST RUCT I O N. A term used in old English 
law, generally in connection with waste, and 
having, according to some, the same mean
ing. 1 Reeve, Eng. Law, 385 ; 3 Bl. Comm. 
223. Britton, however, makes a distinction 
between waste of woods and destruction of 
houses. Britt. c. 66. 

D ES U B I TO.  To weary a person with con
tinual barkings, and then to bite ; spoken of 
dogs. Leg Alured. 26, cited in Cunningham's 
Diet. 

D ESU ET U D E. Disuse ; cessation or discon
tinuance of use ;-especially in the phrase, 
"to fall into desuetude." Applied to obso
lete statutes. James v. Comm., 12 Sergo & R. 
(Pa.) 227. 

D ETAC H I A RE. To seize or take into custody 
another's goods or person by writ of attach
ment or course of law. Cunningham. 

D ETA I L  An individual part, an item, a par
ticular. Board of Education of Prince 
George's Cou:nty v. County Com'rs of Prince 
George's County, 131 Md. 658, 102 A. 1007, 
1010. 

One who belongs to the army, but is only 
detached, or set apart, for the time to some 
particular duty or service, and who is liable 
at any time to be recalled to his place in the 
ranks. In re Strawbridge, 39 Ala. 379. 

D ETA I N. To retain (as the possession of 
personalty). First Nat. Bank V. Yocom, 96 
Or. 438, 189 P. 220, 221. 

D ETA I N ER. The act (or the juridieal fact) 
of withholding from a person lawfully enti
tled the possession of land or goods, or the 
restraint of a man's personal liberty against 
his will ; detention. 

The wrongful keeping of a person's goods is 
called an "unlawful detainer" although the original 
taking may have been lawful. As, if one distrains 
another's cattle, damage feasant, and before they 
are impounded the owner tenders sufficient amends ; 
now, though the original taking was lawful, the sub
sequent detention of them after tender of amends 
is not lawful, and the owner has an itction of re
plevin . to recover them, in which he will recover 
damages for the detention) and not for the caption) 

because the original taking was lawful. 3 Steph. 
Comm. 548. 

I n  Practice 

A writ or instrument, issued or made by ' a 
competent officer, authorizing the keeper of a 
prison to keep in his custody a person ,therein 
named. A detainer may be lodged against one 
within the walls of a prison, on what account 
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soever he is there. Com. Dig. "Process," E, 
(3 B.) This writ was superseded by 1 & 2 
Vict. c. 110, §§ 1, 2. 

Forcible Detainer 

See that title. 

D ETA I N M ENT. This term is used in policies 
of marine insurance, in the clause relating to 
"arrests, restraints, and detainments." The 
last two words are construed as equivalents, 
each meaning the effect of superior force 
operating directly on the vessel. Schmidt v. 
Insurance Co., 1 Johns. (N. Y.) 262, 3 Am. 
Dec. 319 ; Bradlie v. Insurance Co., 12 Pet. 
402, 9 L. Ed. 1123 ; Simpson v. Insurance C o., 
Dud. Law (S. C.) 242. 

DETECT I V E. One whose business it is to 
watch, and furnish information concerning, 
alleged wrongdoers by investigating their 
haunts and habits. One whose business it is 
to detect criminals or discover matters of 
secret and pernicious import for the protec
tion of the public. Smith v. S. H. Kress & 
Co., 210 Ala. 436, 98 So. 378, 380. 

Private De,tective 

One engaged by individuals for private pro
tection. Smith v. S. H. Kress & Co., 210 Ala. 
436, 98 So. 378, 380. 

DETECTO R,. Any device, or piece of appa
ratus, which, when energized, actuated, or act
ed upon by or by means of the so-called Hertzi
an waves, enable men, through the senses of 
hearing or sight, to understand signals based 
upon the intentionally regulated emission or 
propagation of the waves aforesaid. Marconi 
Wireless Telegraph Co. of America ' v. D e  
Forest Radio Telephone & Telegraph Co. (0. 
C. A.) 243 F. 560, 561. In wireless telegraphy, 
the "detector" or "coherer" and "wave re
sponsive device" is a device by - which the 
electromagnetic waves cause the indicator to 
respond. National Electric Signaling CO. V. 
Telefunken Wireless Telegraph Co. of United 
States (C. C. A.) 221 F. 629, 631. 

D ETENT I O. In the civil law. That condi
tion of fact under which one can exercise his 
power over a corporeal thing at his pleasure, 
to the exclusion of all others. It forms the 
substance of possession in all its varieties. 
Mackeld. Rom. Law, § 238. 

D ET ENT I O N .  The act of keeping back or 
withholding, either accidentally or by de
sign, a person or thing. See Detainer. 

D ETENT I ON I N  A RE.FORMATO R'Y, as a 
punishment or measure of prevention, is 
where a juvenile offender is sentenced to be 
sent to a reformatory school, to be there de
tained for a certain period of time. 1 Russ. 
Crimes, 82. 

D ET E R I O RAT I O N. Of a commodity, a con
stitutional hurt or impairment, involving 
some degeneration in the substance of the 
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thing, such as that arising from decay, cor
rosion, or disintegration. The mere soiling 
of a commodity with s�a water or other for
eign substance, resulting in a purely super
ficial hurt or impairment removable by the 
simple process of cleansing, cannot be said 
to be "deterioration" within the ordinary 
meaning of that term. Rosen-Reichardt 
Brokerage Co. v. London Assur. Corporation, 
214 Mo. App. 672, 264 S. W. 433, 436. 

Of values, a decline. Laxson v. Scarbor
ough (Tex. Civ. App.) 221 S. W. 1029. 

D E,TER.M I NAB LE. Liable to come to an end 
upon the happening of a certain contingency. 
2 Bl. Comm. 121. 

. 

Susceptible of being determined, found out, 
definitely decided upon, or settled. Utah 
State Nat. Bank v. Smith, 180 Cal. 1, 179 P. 
160, 161. 

As to determinable "Fee" and "Freehold," 
see those titles. 

D ET EHM I NAT E. That which is ascertain
ed ; what is particularly designated. 

DETE.R:M I NATE O B LI GAT I O N .  See Obliga
tion. 

D ET ER,M I NAT I ON. The decision of a court 
of justice. Shirley v. Birch, 16 Or. 1, 18 P. 
344 ; Henavie v. Railroad Co., 154 N. Y. 278, 
48 N. E. 525. It implies an ending or finality, 
the ending of a controversy or suit. People 
v. Jackson, 191 App. Div. 269, 181 N. Y. S. 
226. The ending or expiration of an estate 
or interest in property, or of a right, power, 
or authority. The coming to an end in any 
way whatever. Hanchett Bond Co. v. Glore, 
208 Mo. App. 169, 232 S. W. 159, 160. 

Also, an estimate. Unton v. Liverpool, 
London & Globe Ins. Co., 166 Minn. 273, 207 
N. W. 625, 626. 

D ETERM I NATI ON OF WI LL. A phrase 
used of the putting an end to an estate at 
will. 2 Bl. Comm. 146. 

D ET ERM I NE. To come to an end. To bring 
to an end. 2 Bl. Comm. 121 ; 1 Washb. Real 
Prop. 380. 

To bring to a . conclusion, to settle by au
thoritative sentence, to decide. Eastman Ko
dak Co. v. Richards, 123 Misc. 83, 204 N. Y. S. 
246, 248. To adjudicate on an issue presented. 
Glenn v. Mitchell, 71 Colo. 39'4, 207 P. 84, 85. 

To estimate. Twin Falls Salmon River 
Land & Water Co. v. Caldwell {C. C. A.) 242 
F. 177, 184. 

D ETESTAT I O. Lat. In the civil law. A 
summoning made, or notice given, in the 
presence of witnesses, (denuntia,tio fa,cta, cum 
testatione.) Dig. 50, 16, 40. 

-

D ETI NET. Lat. He detains. In old Eng
lish law. A species of action of debt, which 
lay for the specific recovery of goods, un
der a contract to deliver them. 1 Reeves, Eng. 
Law, 159. 
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I n  Pleading 

An action of debt is said to be in the detinet 
when it is alleged merely that the defendant 
withholds or unjustly detains from the plain
tiff the thing Or amount demanded. 

An action of replevin is said to be in the 
detinet when the defendant retains posses
sion of the property until after judgment in 
the action. Bull. N. P. 52 ; Chit. PI. 1m; 

DET I NIU E. In practice. A form of action 
which lies for the recovery, in specIe, of per
sonal chattels from one who acquireq. pos
session of them lawfully, but retains it with
out right, together with damages for the de
tention. 3 BI. Comm. 152. Sinnott v. Fei
ock, 165 N. Y. 444, 59 N. E. 265, 53 L. R. A. 
565, 80 Am. St. Rep. 736 ; Penny v. Davis, 3 
B. Mon. (Ky.) 314 ; GuiUe v. Fook, 13 Or. 577, 
11 P. 277. 

The action of detinue is  defined in the old books 
as  a remedy founded upon the delivery of goods 
by the owner to another to keep, who afterwards 
refuses to redeliver them to the bailor ; and it  
is  said that, to authorize the maintenance of the 
action, it is necessary that the defendant should 
have come lawfully into the possession of the chat
tel, either by delivery to him or by finding it. 
In fact, it was once understood to be the law that 
detinue does not lie where the property had been 
tortiously taken. But it is, upon principle, very 
unimportant in what manner the defendant's pos
session commenced, since the gist of the action is 
the wrongful detainer, and not the original taking. 
It . is only incumbent upon the plaintiff to prove 
property in himself, and possession in the defend
ant. At present, the action of detinue is proper 
in every case where the owner prefers recovering 
the specific property to damages for Us conversion, 
and no regard is had to the manner in which the 
defendant acquired the possession. Peirce v. Hill, 
9 Port. (Ala. ) 151, 33 Am. Dec. 306 ;  Rogers v. 
Whittle, 15 Ala. App. 550, 74 So. 96, 97 ; Talley v. 
Drumheller, 135 Va. 186, 115 S. E. 517, 518 ; Evans v. 
Kloeppel, 72 Fla. 267, 73 So. 180, 182 ; Troy Laundry 
Machinery Co. v. Carbon City Laundry Co., 27 N. 
M. 117, 196 P. 745, 746 ; Tiefel Bros. & Winn v. 
Maxwell (Tex. Civ. App.)  154 S. W. 319, 320. 

D ETI N U E  OF G OODS I N  FRA N,I( MAR· 
R l A.GE. A writ formerly available to a wife 
after a divorce, for the recovery of the goods 
given with her in marriage. Mozley & Whit
ley. 

D ET I N U I T. In pleading. An action of re
plevin is said to be in the detinuit when 
the plaintiff acquires possession of the prop
erty claimed by means of the writ. The 
right to retain is, of course, subject in such 
case to the judgment of the court upon his 
title to the property claimed. Bull. N. P. 521. 

OETRA CTARI.  To be torn in pieces by hors
es. Fleta, 1. 1, c. 37. 

D ETRACT I ON. The removal of property 
from one state to another upon a transfer of 
the title to it by will or inheritance. Fred
erickson v. Louisiana, 23 How. 445, 16 L. Ed. 
5771 
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D-ETR: I M ENT. Any loss or harm suffered in 
person or property ; e. g., the consideration 
for a contract :fuay consist not only in a pay
ment or other thing of value given, but also 
in loss or "detriment" suffered by the prom
isee. Civ. Code Mont. 1895, § 4271 (Rev. Codes 
1921, § 8660) ;  Oiv. Code S. D. 1903, § 2287 
(Comp. Laws 1929, § 1960) ; Rev. St. Old. 
1903, § 2724 (St. 1931, § 9957). In that con
nection, "detriment" means that the promisee 
has, in return for the promise, forborne some 
legal right which he otherwise would have 
been entitled to exercise ; Harp v. Hamilton 
(Tex. Civ. App.) 177 S. W. 565, 566 ; Wallace 
v. Cook, 190 Ky. 262, 227 S. W. 279, 281 ; 
or that he has given up something which 
he had a right to keep, or done something 
which he had a right not to do. Wit v. Com
mercial Hotel Co., 253 Mass. 564, 149 N. E. 
60�, 612. 

D ET U N I CARI . To discover or lay open to 
the world. Matt. Westm. 1240. 

D E U N X ,  pl. DE UNCES. Lat. In the Ro
man law. A division of the as, containing 
eleven uncim or duodecimal parts ; the propor
tion of eleven-twelfths. 2 BI. Comm. 462, 
note. See As. 

Deus solus hrerede m  fac'ere potest, non homo.  
God alone, and not man, can make an heir. 
Co. Litt. 7b ; Broom, Max. 516 ; 5 B. & C. 440, 
454. 

D EUTEROGA.MY. The act, or condition, of 
one who marries after the death of a former 
wife or husband. 

D EVA D I ATUS, or D I VA D I AT US. An offend
er without sureties or pledges. Cowell. 

D EVASTA T I ON.. Wasteful use of the prop-
erty of a deceased person, as for �xtravagant 
funeral or other unnecessary expenses. 2 HI. 
Comm. 508. 

DEVASTAVERUNT. They have wasted. A 
term applied in old English law to waste by 
executors and administrators, and. to the 
process issued against them therefor. Cow
ell. See Devastavit. 

D EVASTAV I T. Lat. He has wasted. The 
act of an executor or administrator in wast
ing the goods of the deceased ; mismanage
ment of the estate by which a loss occurs ; a 
breach of trust or misappropriation of as
sets held in a fiduciary character ; any vio
lation or neglect of duty by an executor or 
administrator, involving loss to the decedent's 
estate, which makes him personally !responsi
ble to heirs, creditors, or legatees. Clin v. 
White, 12 N. Y. 531 ; Beardsley v. Marsteller, 
120 Ind. 319, 22 N. E. 315 ; Steel v. Holla
,day, 20 Or. 70, 25 P. 69, 10 L. R. A. 67(} ; 
Dawes v. Boylston, 9 Mass. 353, 6 Am. Dec. 
72 ; McGlaughlin v. McGlaughlin, 43 W. Va. 
226, 27 S. E. 378. 
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Also, if plaintiff, In an action against an execu
tor or administrator, has obtained judgment, the 
usual execution runs de bonis te8tatori8 ; but, if 
the sherlt'l returns to such a writ nulla bona testa.
toris nee propria, the plaintiff may, forthwith, upon 
this return, sue out an execution against the prop
erty or person of the executor or administrator, in 
as full a manner as in an action against him, sued 
in his own rJ.ght. Such a return is called a "de
vastavit." Brown. 

D EVELO P. To progress to a more advanced 
state or condition, as an injury. Rabin v. 
Central Business Men's Ass'n, 116 Kan. 280, 
226 P. 764, 766, 38 A. L. R. 26. To bring, or 
attempt to bring, to a state of fruition ; to 
continue the work in hand, as in operating 
under an oil and gas lease, in a manner that 
would discover oil, if it existed, and promote 
its production. Lacer v. Sumpter, 198 Ky. 
752, 249 S. 'V. 1026, 1027. See, also, Buckeye 
Mining 00. v. Powers, 43 Idaho, 532, 257 P. 
833, 834 ; McClung v. Paradise Gold Mining 
Co., J.r64 Cal. 517, 129 P. 774, 776. 

D EVENER U NT. A writ, now obsolete, di
rected to the king's escheators when any of 
the king's tenants in capite dies, and when his 
son and heir dies within age and in the king's 
custody, commanding the escheators, that by 
the oaths of twelve good and lawful men they 
shall inquire what lands or tenements by the 
death of the tenant have come to the king. 
Dyer, 300 ; Termes de la Ley ; Keilw. 199 a ;  
Blount ; Cowell. 
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pursuing the voyage, or the commencement of 
an entirely different voyage. The 'Citta Di 
Messina (D. C.) 169 F. 472 ; Coffin v. New· 
buryport Marine Ins. Co., 9 Mass. 436 ; 
The Willdomino v. Oitro Chemical Co. of 
America, 272 U. ,S.

· 718, 47 S. Ct. 261, 
262, 71 L. Ed. 491 ; The Turret Crown (C. C. 
A.) 297 F. 7066, 776 ; The Rosalie Hull (C. C. 
A.) 4 F. (2d) 985 ; Aktiebolaget Malareprovin
sernas Bank v. American Merchant Marine 
Ins. Co., 241 N. Y. 197, 149 N. E. 830, 832 ; 
The Malcolm Baxter, Jr. (C. C. A.) 20 F.(2d) 
304, 306 ; "V. R. Grace & Co. v. Toyo Kisen 
Kabushiki Kaisha (C. C. A.) 12 F.(2d) 519, 
aff (D. C.) 7 F:(2d) 889, cert den 273 U. S. 717, 
47 S. Ct. 109, 71 L. Ed. 856 ; Austrian Union 
S. S. Co. of Trieste, Austria, v. Calafiore, 194 
F. 377, 114 C. C. A. 295 ; Constable v. Na
tional Steamship Co. , 154 U. S. '51, 14 S. Ct. 
1062, 38 L. Ed. 903 ; Kemsley, Millbourn & 
Co. v. U. S. (C. C. A.) 19 F.(2d) 441. 

I n Contracts 

A change made in the progress of a work 
from the original terms or design or method 
agreed upon. 

I n the Law o.f M aster and 'Servant 

A departure on the part of a servant from 
his master's service, for some purpose of his 
own. The liability of the master to third per
sons injured by the servant depends on the de
gree of deviation and all the attending cir
cumstances. 39 C. J. 1297. To exonerate the 

D EVEST. To deprive ; to take away ; to master, the deviation must be so substantial 
withdraw. Usually spoken of an authority, as to amount to an entire departure, and 
power, property, or title ; as the estate is de- must be for purposes entirely personal to the 
vested. servant. Thomas y. Lockwood Oil Co., 174 

Devest is opposite to invest. As to invest . Wis. 486, 182 N. W. 841, 843. As to a dis
signifies to deliver the possession of anything tinction between "deviation," "temporary 
to another, so to devest signifies to take it abandonment," and "complete abandonment," 
away. Jacob. see Dockweiler v. American Piano 00., 94 

It is sometimes written "divest" but Misc. 712, 160 N. Y. S. 270, 273. 
"devest" has the support of the best authority . . 
Burrill. 

D EV I AT I O N .  
I n  I nsurance 

Varying from the risks insured against, as 
described in the policy, without necessity or 
just cause, after the risk has begun. 1 Phil. 
Ins. § 977, et 8oeq. ; 1 Arn. Ins. 415, et seq. 
Hostetter v. Park, 137 U. S. 30, 11 Sup. Ct. 
1, 34 L. Ed. 568 ; Wilkins v. Insurance Co., 30 
Ohio St. 317, 27 Am. Rep. 455 ; Bell v. In
surance Co., 5 Rob. (La.) 445, 39 Am. Dec. 542 ; 
Audenreid v. Insurance Co. , 60 N. Y. 484, 19 
Am. Rep. 204 ; Crosby v. Fitch, 12 Conn. 420, 
31 Am. Dec. 745 ; the Iroquois, 11-8 Fed. 1 O()3 , 
55 C. C. A. 497. 

Any unnecessary or unexcused departure 
from the usual or general mode of carrying 
on the voyage insured. 15 Amer. Law Rev. 
l08. 

Deviation is a voluntary departure with
out reasonable cause from the course of the 
voyage insured, or an unreasonable delay in 

D EV I C E. An invention or contrivance ; any 
result of design ; as in the phrase "gambling 
device," which means a machine or . con
trivance of any kind for the playing of an 
unlawful game of chance or hazard. State v. 
Blackstone, 115 Mo. 424, 22 S. W. 370. Also, 
a plan or project ; a scheme to trick or de
ceive ; a statagem or artifice ; as in the laws 
relating to fraud and cheating. State v. 
Smith, -82 Minn. 342, 85 N. "V. 12 ; State v. 
Whitehouse, 123 Wash. 461, 212 P. 1043,  1044 ; 
Kinnane v. State, 100 Ark. 337, 153 S. "V. 264, 
265. Also an emblem, pictorial representa
tion, or distinguishing mark or sign of any 
kind ; as in the laws prohibiting the marking 
of ballots used in public elections witli " any 
device." Baxter v. Ellis, 111 N. C. 124, 15 S. 
E. 938, 17 L. R. A. 382 ; Owens v. State, 64 
Tex. 509 ; Steele v. Calhoun, 61 Miss. 556. 

In a statute against gaming devices, this term 
is to be understood as meaning something form
ed by design, a contrivance, an invention. It is 
to be distinguished from "substitute," which means 
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something put in the place ot another thing, or used 
instead of something else. Henderson v. State, 59 
Ala. 9L 

I n  Pate nt Law 

A plan or contrivance, or an application, 
adjustment, shaping, or combination of mate
rials or members, for the purpose of accom
plishing a particular result or serving a par
ticular use, chiefly by mechanical means and 
usually simple in character or not highly com
plex, but involving the exercise of the inven
tive faculty. 

D EV I L  O N  TH E N EC I(.  An instrument of 
torture, formerly used to extort confessions, 
etc. It was made of several irons, which 
were fastened to the neck and legs, and 
wrenched together so as to break the back. 
Cowell. 

D EV I L L I NG.  A term used in London of a 
barrister recently admitted to the bar, who 
assists a junior barrister in his professional 
work, without compensation and without ap
pearing in any way in the matter. 
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In a more restricted sense, a general devise 
is one which grants a parcel of land without 
the addition of any words to show how great 
an estate is meant to be given, or without 
words indicating either a grant in perpetuity 
or a grant for a limited term ; in this case 
it is construed as granting a life estate. 
Hitch v. Patten, 8 Houst. (Del.) 334, 16 A. 558, 
2 L. R. A. 724. Specific devises are devises 
of lands particularly specified in the terms of 
the devise, as opposed to general and residuary 
devises of land, in which the local or other 
particular descriptions are not expressed. 
For example, "I devise my Hendon Hall es
tate" is a specific devise ; but "I devise aU my 
lands," or, "all other my lands," is a genera l 
devise or a residuary devise. But all devisE'S 
are (in effect) specific, even residuary devises 
being so. L.. R. 3 Ch. 420 ; Id. 136. At com
mon law, all devises of land were deemed to 
be "specific" whether the land was identified 
in the devise or pass·ed under the residuary 
clause. In re Sutton's Estate, 11 Del. Ch. 460, 
97 A. 624, 626. A gift is specific when there is  
a bequest of a particular thing specified and 

D EV I SA B L E. Capable of being devised. 
PQw. Dev. 165 ; 2 Bl. Comm. 373. 

distinguished from all others of the same kind 
1 which would immediately vest with the assent 

D EV I SAV I T  V E L  N O N .  In practice. The 
name of an issue sent out of a court of chan
cery, or one which exercises chancery jurisdic
tion, to a court of law, to try the validity of a 
paper asserted and denied to be a will, to as
certain whether Qr not the testator did de
vise, or whether or not that paper was his 
will. 7 BrQwn, ParI. Cas. 437 ; 2 Atk. 424 ; 
Asay v. Hoover, 5 Pa. 21, 45 Am. Dec. 713. 

D EV I SE. A testamentary disposition of land 
or realty ; a gift of real property by the last 
will and testament of the donor. Scholle v. 
Scholle, 113 N. Y. 261, 21 N. E,. 84 ;  Ferebee 
v. Procter, 19 N. C. 440 ; Pratt v. McGhee, 17 
S. C. 428 ; In re Fetrow's Estate, 58 Pa. 427 ; 
Jenkins v. Tobin, 31 Ark. 306 ; In re Dailey's 
Estate, 43 Misc. 552, 89 N: Y. S. 541 ; Dantzler 
v. Riley, 109 S. O. 44, 95 S. E. 132 ; In re 
FraU's Estate, 60 Mont. 526, 199 P. 711, 714 ; 
Stubbs v. Abel, �14 Or. 610, 233 P. 852, 857. 

Classification 

Devises are ()onti-ng6nt or vested. ; that is, 
after the death of the testator. Contingent, 
when the vesting of any estate in the devisee 
is made to. depend upon some future event, in 
which case, if the event never occur, or until 
it does occur, no estate vests· under the devise. 
But, when the future event is referred to 
merely to determine the time at which the 
devisee shall come into the use of the estate, 
this does not hinder the vesting of the estate 
at the death of the testator. 1 Jarm. Wills, 
c. 26. Devises are also classed as general or 
apeCi/ic; A general devise is one which passes 
lands of the testator without a '  particular 
enumeration or description of them ; as, a de
vise of "all my lands" or "a'll my other lands." 

of the executor, and such gift can be satis
fied by delivering only the particular thing 
specified. In re Wood's Estate, 267 Pa. 462, 
110 A. 90, 91. A conditiO'nal devise is one 
which depends upon the occurrence of some 
uncertain event, by 'which it is either to take 
effect or be defeated. Civ. Code . Cal. § 1345. 
An executory devise of lands is  such a dis
position of them by will that thereby no es
tate vests at the death of the devisor, but 
only on some future contingency. It differs 
from: a remainder in three very material 

. points : (1) That it needs not any particular 
estate to support it ; (2) that by it a fee
simple or other less estate may be limited 
after a fee-simple ; (3) that by this means a 
remainder may be limited of a chattel inter
est, after a particular estate for life created 
in the same. 2 Bl. Comm. 172. In a stricter 
sense, a limitation by will of a future con
tingent interest in lands, contrary to the rules 
of the common law. 4 Kent, Comm. 263 ; 1 
Steph. Comm. 564 ; Dean v. Crews, 77 Fla. 
319, 81 So. 479. A limitation by will of a 
future estate or interest in land, which can
not, consistently with the rules of law, take 
effect as a remainder. 2 Pow. Dev. (by Jar
man,) 237 ; Bean v. Atkins, 87 Vt. 376, 89 A. 
643, 646. See Poor v. Considine, 6 Wall. 474, 
18 L. Ed. 869 ; Bristol v. Atwater, 50 Conn. 
406 ; Mangum v. Piester, 16 S. C. 325 ; Civ. 
Code Ga. 1895, § 3339 ; Thomp,son v. Hoop, 6 
Ohio St. 487 ; Burleigh v. Clough, 52 N. H. 
273, 13 Am. Rep. 23 ; In re Brown's Estate. 
38 Pa. 294 ; GIQver v. Condell, 163 Ill. 566, 45 
N. E. 173, 35 I",. R. A. 360. A future interest 
taking effect as a fee in derogation of a de
feasible fee devised or conveyed to the first 
taker, when created by will, is an "executory 
devise," and, when created by deed, is a "con� 
ditional limitation," and in either event is 
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given e1fect as a shifting or Springing use. 
McWilliams v. Havely, 214 Ky. 320, 283 S. 
W. 103, 104. 

The estates known as a contingent remain
der and an "executory devise" are funda
mentally distinguishable. Both are interests 
or estates in land to take effect in the future 
and depend upon a future contingency ; an 
"executory devise" being an interest such as 
the rules of law will not permit to be created 
in conveyances, but will allow in case of wills. 
It follows a fee estate created by a will. A 
contingent remainder may be created by will 
or other conveyance and must follow a par
ticular or temporary estate created by the 
same instrument of conveyance. -Wilkins v. 
Rowan, 107 Neb. 18O', 185 N. W. 437, 439. 
Lapsed, devise. A devise which fails, or takes 
no effect, in consequence of the death of the 
devisee before the testator ; the subject-mat
ter of it being considered as not disposed of 
by the will. 1 Steph. Comm. 559 ; 4 Kent, 
Comm. 541. Murphy v. McKeon, 53 N. J. Eq. 
406, 32 A. 374. ResidAtary devise. A devise 
of all the residue of the testator's real prop
erty, that is, all that remains over and above 
the other devises. 

Synonyms 

The term "devise" is properly restricted to 
real property, and is not applicable to testa
mentary dispositions of personal property, 
which are properly called "bequests" or "leg
acies." But this distinction will not be allow
ed in law to defeat the purpose of a testator ; 
and all of these terms may be construed in
terchangeably or applied indifferently to ei
ther real or personal property, if the context 
shows that such was the intention of the tes
tator. Ladd v. Harvey, 21 N. H. 528 ; Borg
ner v. Brown, 133 Ind. 391, 33 N. E. 92 ; 
Oothout v. Rogers, 59 Hun, 97, 13 N. Y. S. 
120 ; McCorkle v. Sherrill, 41 N. C. 176 ; 
Wilson v. Wilson, 261 Ill. 174, 103 N. E. 743, 
745 ; In re Breen's Estate, 94 Kan. 474, 146 
P. 1147, 4 A. L. R. 238 '; Miller v. Bower, 260 
Pa. 349, 103 A. 727, 729 ; Utica Trust & De
posit Co. v. Thompson, 87 Misc. 31, 149, N. Y. S. 
392, 403 ; Mockler v. Long, 5 N. J. Mir::c. 937, 
139 A. 47, 49 ; In re McGovern's Estate, 77 
Mont. 182, 250 P. 812, 817 ; Johnson v. Tal
man, 99 N. J. Eq. 762, 134 A. 357, 358 ; Mai
baum v. Union Trust Co. (Tex. Civ. ApD'.) 291 
S. W. 924, 928 ; Neblett v. Smith, 142 Va. 840, 
128 S. E. 247, 251. 

DEXT'RAS DABrB 

D EV I SO R. A giver of lands or real estate 
by will ;  the maker of a will of lands ; a tes
tator. 

D EVO I.R. Fr. Duty. It is used in the stat
ute of 2 Rich. II. c. 3, in the sense of duties 
or customs. 

D EVo.LU T I ON.  The transfer or transition 
from one person to another of a right, liabil
ity, title, estate, or office. Francisco v. 
Aguirre, 94 Cal. 180, 29 P. 495 ; Owen v. In
surance Co., 10 N. Y. S. 7'5, 56 Hun, 455. 

I n  Ecclesiastical Law 

The forfeiture of a right or power (as the 
right of presentation to a living) in conse
quence of its non-user by the person holding 
it, or of some other act or omission on his 
part, and its resulting transfer to the person 
next entitled. 

I n  Scotch Law 

The transference of the right of purchase, 
from the highest bidder at an auction sale, to 
the next highest, when tlhe former fails to pay 
his bid or furnish security for its payment 
within the time appointed. Also, the refer
ence of a matter in controversy to a third 
person (called "oversman") by two arbitrators 
to whom it has been submitted and who are 
unable to agree. 

D EVO LUT I V E  APPEAL. In the law of Lou
isiana, one which does not suspend the exe
cution of the judgment appealed from. State 
v. Allen, 51 La. A.nn. 1842, 26 SO'. 434. 

D EV 0 LV E. To pass or be transferred from 
one person to anot�er ; to fall on, or accrue 
to, one person as the successor of anotlher ' 
as a title, right, office, liability. The ter� 
is said to be peculiarly appropriate to the 
passing of an estate from a person dying to 
a person living. Parr v. Parr, 1 Mylne & K. 
648 ; Babcock v. Maxwell, 29 Mont. 31, 74 
P. 64 ; Fitzpatrick v. McAlister, 121 Okl. 83, 
248 P. 569, 573 ; People ex reI.. Robin v. Hayes, 
149 N. Y. S. 250, 252, 163 App. Div. 725. See 
Devolution. 

D EV U LCAN I ZE. Of rubber. A more or less 
perfect restoration of vulcanized rubber to a 
state in which it might be used as crude rub
ber. Philadelphia Rubber Works Go. v. Port· 
age Rubber Co. (D. O.) 227 F. 623, 6,27. 

. 

D EVY. L. Fr. Dies ; deceases. Bendloe, 5. 

D EXTANS. Lat. In Roman law. A division 

D EV I S EE. The person to whom lands or oth- of the as, consisting of ten uncia:; ten

er real property are , devised or given by will. twelfths, or five-sixths. 2 Bl. Oomm. 462, note 

1 Pow. Dev. c. 7. In re Lewis' Estate, 39 mi. 

To contrive ; plan ; scheme ; invent ; pre
pare. Stockton v. United States (C. C. A.) 
205 F. 462, 464, 46 L. R. A. (N. S.) 936. 

Nev. 445, 159 P. 961, 962, 4 A. L. R. 241. D EXTRAR I US. One at the right hand of 

Residuary Devisee another. 

The persQn named in a will, who is to take D EXTRAS DARE. To shake hands in token 
all the real property remaining over and of friendship ; or to give up a:neself to' the 
above the other devises. power of another person. 
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0 1  C O LO N NA. In maritime law. The con
tract which takes place between the owner 
of a ship, the captain, and the mariners, who 
agree that the voyage shall be for the benefit 
of all. The term is used in the Italian law. 
Emerig. Mar. Loans, §. 5. 

0 1 .  ET F l .  L. Lat. In old writs. A.n ab
breviation of iUlecto et fideli, (to his beloved 
and faithful.) 

O I ACONATE. The office of a deacon. 

D I A C O N U S. A. deacon. 

D I AGNOS I S. A medical term, meaning the 
discovery of the source of a patient's illness 
or the determination of the nature of his 
disease from a study of its symptoms. Said 
to be little more than a guess enlightened by 
experience. Swan v. Railroad 00., 29 N. Y. 
S. 337, 79 Hun, 61,2 ; People v. Jordan, 172 
Cal. 391, 156 P. 451, 454. 

D I AG O NAL, n. A right line drawn from the 
one angle to another not adjacent of a figure 
of four or more sides and dividing it inte) 
two parts. Semerad v. Dunn Oounty, 35 N. 
D. 437, 160 N. W. 855·, 858. 

D I AGONAL, ailj. Joining two not adj acent 
angles of a qu,adrilateral or multilateral figure 
running across from corner to corner ; cross
ing at an angle with one of the sides: Sem
erad v. Dunn County, 35 N. D. 437, 160 N. W. 
855, 858. 

D I ALECTI C S. That branch of logic which 
teaches the rules and modes of reasoning. 

D I ALLA G E. A rhetorical figure in which 
arguments are placed in various points of 
view, and then turned to one point. Enc. 
Lond. 

D I ALOGUS D E  SCACCA R I O. Dialogue of 
or about the exchequer. An ancient treatise 
on the court of exchequer, attributed by some 
to' Gervase of Tilbury, by others to Richard 
Fitz Nigel, bishop of London in the reign of 
Richard I. I t  is quoted by Lord Coke under 
th� name of Ockham. Crabb, Eng. Law, 71. 

D I ANAT I C. A logical reasoning in a progres
sive manner, proceeding from one subject to 
another. Enc. Lond. 

D I AR I U M .  Daily food, or as much as will 
suffice for the day. Du Oange. 

D I AT I M. In old records. Daily ; every day ; 
from day to day. Spelman. 

D I CA. In old English law. A tally for ac
. counts, by number of cuts, (tOliUec8,) marks, 
or notches. Cowell. See Tallia ; Tally. 

D I CAST. An officer in ancient Greece an
swering in some respects to our juryman, but 
combining, on trials had before . them, the 
functions of both judge and jury. The di
'casts sat together in numbers varying, ac-
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cording to the importance of the case, from 
one to five hundred. 

D I CE.  Small cubes of bone or ivory, marked 
with figures or devices on their several sides, 
used in playing certain games of chance. See 
Wetmore v. State, 55 Ala. 198. 

D I CTATE. To order or instruct what is to 
be said or written. To pronounce, word by 
word, what is meant to be written by another. 
Hamilton v. Hamilton, 6 Mart. (N. S.) (La.) 
143. See Dictation. 

D I CTAT I O N. In Louisiana, this term is used 
in a technical sense, and means to pronounce 
orally what is destined to be written at the 
same time by another. It is used in reference 
to nuncupative wills. Prendergast v. Pren
dergast, 16 La. Ann. 220, 79 Am. Dec. 575 ; 
Civ. Code La. ,  art. 1578. The dictation of a 
will refers to the substance, and not the style, 
and it is sufficient if the will, as written, con
veys the identity of thought expressed by vhe 
testator, though not the identity of words used 
by him. Succession of Beattie, 163 La. 831, 
112 So. 802, 803. 

D I CTATOR. A magistrate invested with un
limited power, and created in times .of nation
al distress and peril. Among the Romans, he 
continued in office for six months only, and 
had unlimited power and authority over both 
t�e property and lives of the citizens. 

D I CTATO RSH I P  O F  P ROLETA R I AT. The 
class power of the revolutionary proletariat 
(unskilled laborers wit.hout property) arising 
upon destruction of the state. People v. Git
low, 234 N. Y. 132, 136 N. E. 317, 322. 

D I CTO RES. Arbitrators. 

D I CTUM. 
I n General 

A .statement, remark, or observation. 
Grati8 dictum�' a gratuitous or voluntary 
representation ; one which a party is not 
bound to make. 2 Kent, Comm. 486. Sim
plex di.ctum; a mere assertion ; an assertion 
without. proof. Bract. fol. 320. 

The word is generally used as an abbrevi
ated form of obUe.r dictum, "a remark by the 
way ;" that is, an observation or remark 
made by a judge in pronouncing an opinion 
upon a cause, concerning some rule, principle, 
or application of law, or the solution of a 
question suggested by the case at bar, but not 
necessarily involved in the case or essential 
to its determination ; any statement of the 
law enunciated · by the court merely by way 
of illustration, argument, analogy, or sug
gestion. See Railroad 00. v. Schutte, 103 U . 
S. 118, 1 �3, 26 L. Ed. 327 ; In re Woodruff 
(D. O.) 96 Fed. 317 ; Hart v. Stribling, 25 Fla. 
433, 6 So. 455 ; Buchner v. Railroad 00., 60 
Wis. 26-::., 19 N. W. 56 ;  Rush v. French, 1 
Ariz. 99, 25 P. 816'; State v. Clarke, 3 . Nev. 
572 ; Lister v. Lister, 86 N. J. Eq. 30, 97 A. 
170, 174 ; Grigsby v. Beib, 105 Tex. 597, 153 
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S. W. 1124, 1126, L. R. A. 1915E, 1, Ann. Cas. 
19150, 1011 ; Crescent Ring Co. v. Travelers' 
Indemnity 00., 102 N. J. Law, 85, 132 A. 106, 
107 ; State v. Tingle, 103 Miss. 672, 60 So. 
728, 729 ; United North & South Oil Co. v. 
Meredith (Tex. Civ. App.) 258 S. W. 550, 556 ; 
Ex parte Francis, 72 Tex. Cr. R. 304, 165 S. 
W. 1417, 149 ; Lausten v. Lausten, 55· Okl. 518, 
154 P. 1182, 1183 ; Empire Theater Co. v. 
Cloke, 53 Mont. 183, 163 P. 107, 109, L. R. A. 
1917]), 383 ;' Perfection Tire & Rubber Co. v. · 
Kellogg-Mackay Equipment Co., 194 Iowa, 
523, 187 N. W. 32, 35 ; Chase v. American 
Cartage Go., 176 Wis. 235, 186 N. ·W. 59-8 ; 
Smith v. Smith, 81 Ind. App. 566, 142 N. E. 
128, 129. 

Statements and comments in an opinion 
concerning some rule of law or legal proposi
tion not necessarily involved nor essential to 
determination of the case in hand are obiter 
dicta, and lack the force of an adjudication. 
People v. Case, 220 Mich. 379, 190 N. W. 289, 
290, 27 A. L. R. 686 ; Duncan v. Brown, 18 N. 
M. 579, 139 P. 140, 142 ; State v. Bank of 
Commerce, 133 Ark. 498, 20Q S. W. 834, L. R. 
A. 1918F, 538 ; Sedlacek v. Welpton Lumber 
Co. ,  111 Neb. 677, 197 N. W. 618, 619 ; J. F. 
Siensheimer & Co. v. Maryland Motor Car 
Ins; Co. (Tex. Civ. App.) 157 s. W. 228, 230 ; 
Boulden v. Thompson, 21 Cal. App. 279, 131 
P. 765 ; Southern Union Life Ins. Co. v. 
White (Tex. Civ. App.) 188 s. W. 266, 268. 

Dicta are opinions of a judge which do not em
body the resolution or determination of the court, 
and made without argument, or full consideration 
of the point, are not the professed deliberate de
terminations of the judge himself. Obiter dicta 
are such opinions uttered by the way, not upon 
the point or question pending, as if turning aside 
for the time from the main topic of the case to 
collateral subjects. Rohrbach v. Insurance Co., 62 
N. Y. 47, 58, 20 Am. Rep. 451. 

I n Old English Law 

Dictu·m mea:qt an a rbitrament, or the award 
of arbitrators. 

I n  French Law 

The report of a judgment made by one of 
the judges who has given it. Poth. Proc. 
Civil, pt. 1, c. 5, art. 2. 

D I CTU M DE KEN I LWO RTH. The edict or 
declaration of Kenilworth. An edict or 
award between King Henry III. and all the 
barons and others who had been in arms 
against him ; and so called because it was 
made at Kenilworth Castle in Warwickshire, 
in the fifty-first year of his reign, containing 
a composition of five years' rent for the lands 
and estates of those who had forfeited them 
in that rebellion. Blount ; 2 Reeve, Eng. 
Law, 62. 

D I E, n. A mold. Cole v. United States (C. C. 
A.) 269 F. 250, 251. 

D I E  W I T H O UT I SSUt;:. See Dying Without 
Issue. 

DIES DATU'S P ART'fBUS 

D I E I D I CT �.O. Lat. In Roman law. This 
name was given to a notice promulgated by 
a magistrate of his intention to present a n  
impeachment against a citizen before the peo
ple, specifying the day appointed, the name 
of the accused, and the crime ' charged. 

D I EM C LAUS I T  EXT R E M U M .  (Lat. He 
has closed his last day,-died.) A writ which 
formerly lay on the death of a tenant in 
capite, to ascertain the lands of which he 
died seised, and reclaim them into the king's 
hands. It was directed to the king's es
cheatots. Fitzh. Nat. Brev. 251, K ;  2 Reeve, 
Eng. Law, 327. 

A writ awarded out of the exchequer after 
the death of a crown - debtor, the sheriff be
ing commanded by it to inquire by a jury 
when and where the crown debtor died, and 
what chattels, debts, and lands he had at the 
time of his decease, and to take and seize 
them into the crown's hands. 4 Steph. Comm. 
47, 48. 

D I ES. Lat. A day ; days. Days for ap
pearance in court. Provisions or mainte
nance for a day. The king's rents were an
ciently reserved by so many days' provisions. 
Spelman ; Cowell ; Blount. 

. 

D I ES A QUO. (The day from which.) In the 
civil law. The day from which a transaction 
begins ; the commencement of it ; the conclu
sion being the d'ies ad q1tem. Mackeld. Rom. 
Law, § 185. 

D I ES A M O R I S. A day of favor. The name 
given to the appearance day of the term on 
the fourth day, or quarto die post. It was 
the day given by the favor and indulgence of . 
the court to the defendant for his appearance, 
when all parties appeared ' in court, and had 
their appearance recorded by the proper of
ficer. Wharton. 

D I ES CED I T. The day begins ; dies venit, 
the day has come. Two expressions in Roman 
la w which signify the vesting or fixing of an 
interest, and the interest becoming a present 
one. Sandal'S' Just. lnst. (5th Ed.) 225, 232. 

D I ES CO M M U N ES I N  BANCO. Regular 
days for appearance in court ; called, also 
"common return-days." 2 Reeve, Eng. Law, 
57. 

D I ES D ATUS. A day given or allowed, (to a 
defendant in an action ;) amounting to a con
tinuance. But the name was appropriate 
only to a continuance before a declaration fil
ed ; if afterwards allowed, it was called an 
"imparlance." 

D I E� OAT US I N  BANCO, A day given in 
the bench, (or court of common pleas.) Bract. 
fols. 257b, 361. A day given in bank, as dis
tinguished from a day at wis'i prius. Co. 
Litt. 135. 

. 

D I ES DATUS PART I B US. A day given to 
the parties to an action ; an adjournment or 
continuance. Crabb, Eng. Law, 217. 



DIES DATUS PltECE PA.B,.TIU1.\1: 

D I ES DATUS P RE C E  PART I U M .  A day giv
en on the prayer of the parties. Bract. fol 
358 ; Gilb. Comm. Pl. 41 ; 2 Reeve, Eng. 
Law, 60. 
D I ES D OM I N I C US. The I�ord's day ; Sun 
day. 

D ies domin icus non  est j uridicus. Sunday 
is not a court day, or day for judicial pro
ceedings, or legal purposes. Co. Litt. 135a ; 
Noy, Max. 2 ;  Wing. Max. 7, max. 5 ;  Broom, 
Max. 21. 

D I ES EXC RESCENS. In old English law, 
The added or increasing day in leap year. 
Bract. fols. 359, 359b. 

D I ES FAST I .  In Roman law. Days on 
which the courts were open, and justice could 
be legally administered ; days on which it 
was lawful for the prmtor to pronounce (fa1-i) 
the three words, "do," "dwo," "addico." 
Mackeld. Rom. Law, § 39, and note ; 3 Bl. 
Comm. 424, note ; Calvin. Hence called 
"triverbial days,'" answering to the die8 
juridici of the English law. 

D I ES FER I AT I .  In the civil law. Holidays. 
Dig. 2, 12, 2, 9. 
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D I ES N O N  J U R I D I CUS. In practice. A day 
not juridical ; not a court day. A day on 
which courts are not open for business, such 
as Sundays and some holidays. Havens v. 
Stiles, 8 Idaho, 250, 67 P. 92.1, 56 L. R. A. 730, 
101 Am. St. Rep. 195 ; State v. Ricketts, 74 N. 
0. 193. 

D I ES P AC I S. (Days of peace.) The year 
was formerly divided into the days of the 
peace of the church and the days Of the peace 
of the king, including in the two divisions all 
the days of the year. Crabb, Eng. Law, 35.

-

D I ES SOLAR IS. In old English law. A 
solar day, as distinguished from what was 
called "d'ie8 lunaris," (a lunar day ;)  both com
posing an artificial day. Bract. fol. 264. See 
Day. 

D I ES SOL I S. In the civil and old English 
law. Sunday, (literally, the day of the sun.) 
See Cod. 3, 12, 7. 

D I ES UT I LES. Juridical days ; useful or 
available days. A term of the Roman law, 
used to designate those especial days occur
ring within the limits of a prescribed period 
of time upon which it was lawful, or possible, 
to do a specific act. 

D I ES G RAT l IE. In old English practice. A D I ET. A general legislative assembly is 
day of grace, courtesy, or favor. Co. Litt. sometimes so called on the continent of Eu-
134b. The qUarto die post was sometimes so rope. 
called. Id. 1350,. I n  Sco.tch Practice 

D ies i nceptus p ro c'om p,leto ha,betur. 
begun is held as complete. 

The sitting of a court. An appearance day. A day A day fixed for the trial of a criminal cause. 

. D ies i n certus p ro cond itione habetu r. 
certain day is held as a condition. 

An un-
A criminal cause as prepared for trial. 

D I ET A. A day's journey ; a day's work ; a 
day's expenses. 

D I ES I N TERC I S I .  In Roman law. Divided D I ETS O F CO M P EARA N C E. In Scotch law. 
days ; days on which the courts were open for The days within which parties in civil and 
a part of the day. Calvin. criminal prosecutions are cited to appear. 

D I ES J U R I D I C US. A lawful day for the 
transaction of judicial or court business ; a 
day on which the courts are or may be open 
for the transaction of business. Didsbury 
v. Van Tassell, 56 Hun, ,423, 10 N. Y. Supp. 
32. 

Bell. 

D I E U  ET M O N  DRO I T. Fr. God and my 
right. The motto of the royal arms of Eng
land, first assumed by Richard I. 

D I E U SON ACTE. L. Fr. In old law. God 
his act ; God's act. An event beyond human 

D I ES LEG I T I M US. In the civil and old Eng- foreSight or control. Termes de la Ley. 
lish law. A lawful or law day ; a term day ; 
a day of appearance. 

D I ES MARC H I JE. In old English law. The 
day of meeting of English and Scotch, which 
was annually held on the marches or borders 
to ad,just their differences and preserve 
peace. 

D I ES N E FAST I .  In Roman law. Days on 
which the courts were closed,- and it was un
lawful to administer justice ; answering to 
the die8 non juridici of the English law. 
Mackeld. Rom. Law, § 39, note. 

D I F FACERE. To destroy ; to disfigure or 
deface. 

D I FFEREN CE. In an agreement for submis
sion to arbitration, "difference" means dis
agreement or dispute. Fravert v. Fesler, 11 
Colo. App. 387, 53 Pac. 288 ; Pioneer Mfg. Co. 
v. Phrenix Assur. Co., 106 N. C. 28, 10 S. E. 
1057. 

' 

D ifficile' est ut u n u s  homo  vicem duorum sus
tineat. 4 Coke, 118. · It is difficult that one 
man should sustain the place of two. 

D I ES NON. An abbreviation of Die8 non D I FF I C ULT. For the meaning of the phrase 
juridicu8, (q. 'I).) "difficult and extraordinary case," as used 



In New York statutes and practice, see Stand
ard Trust Co. v. New York, etc., R. Co., 178 
N. Y. 407, 70 N. E. 925 ;  Fox v. Gould, 5 How. 
Prac. (N. Y.) 278 ; Horgan v. McKenzie (Com. 
PI.) 17 N. Y. Supp. 174 ; Dyckman v. McDon
ald, 5 How. Prac. (N. Y.) 121 ; Realty Asso
ciates v. Packard Motor Car Co. of New York, 
119 Misc. 292, 196 N. Y. S. 198, 200. 

DILA'rOBY 

D I G ESTS. The ordinary name of the pan
dects of Justinian, which are now usually 
cited ·by the abbreviation "Dig." instead of 
"Ff.," as formerly. Sometimes called "Di
gest," in the singular. 

D I GG I NG. Has been held as synonymous 
with "excavating," and not confined to the 
removal of earth. Sherman v. New York, 1 

D I FFO RC IARE.  In old English law. To N. Y. 316. 
deny, or keep from one. Difforoiare rectum, 
to deny justice to any one, after having been 
required to do it. 

D I F F USE. To spread widely ; scatter ; dis
perse. Ex parte Hinkelman, 183 Cal. 392, 
191 P. 682, 683, 11 A. L. R. 1222. 

D I G N I TARY. In canon law. A person hold
ing an ecclesiastical benefice or dignity, which 
gave him some pre-eminence above mere 
priests and canons. To this class exclusively 
belonged all bishops, deans, archdeacons, 
etc. ; but it now includes all the prebendaries 
and canons' of the church. Brande. 

D I GAMA, or D I GAMY. Second marriage ; 
D I G N I TY. marriag� to a second wife after the death 

of the first, as "bigamy," in law, is having 
two wives at once. Originally, a man who 
married a widow, or married again after the 
death of his wife, was said to be guilty of 

In English law. An honor ; a 
title, station, or distinction of honor. Digni
ties are a species of incorporeal heredita
ments, in which a person may have a prop
erty or estate. 2 BI. Comm. 37 ; 1 BI. Comm. 
396 ; 1 Crabb, Real Prop. 468, et seq. 

bigamy. Co. Litt. 40b, note. 

D I·G EST. A collection or compilation, em· 
bodying the chief matter of numerous books 
in one, disposed under proper heads or titles, 
and usually by an alphabetical arrangement, 
for facility in reference. 

As a legal term, "digest" is to be distinguished 
from "abridgment." The latter is a summary or 
epitome of the contents of a single work, in which, 
as a rule, the original order or sequence of parts 
is preserved, and in which the principal labor of 
the compiler is in the matter of consolidation. A 
digest is wider in its scope ; is made up of quota
tions or paraphrased passages ; and has its own 
system of classification and arrangement. An "in
dex" merely points out the places where particular 
matters may be found, without purporting to give 
such matters in extenso. A "treatise" or "com
mentary" is not a compilation, but an original com
position, though it may include quotations and ex
cerpts. 

A reference to the "Digest," or "Dig.," is 
always understood to designate the Digest 
(or Pandects) of the Justinian collection ; 
that being the digest par mninence, and the 
authoritative compilation of the Roman law. 

The American Digest System embraces the 
Century, First, Second, Third Decennials, and 
Current Digest. It  covers the decisions of 
ail American courts of last resort, State and 
Federal, from 1658 to date, under one uni
form classification. The First Decennial, 
Second Decennial, Third Decennial, and Cur
rent Digest, are Key-Numbered. There is al
so the Federal Digest, covering volumes 1-300 
of the Federal Reporter and volumes 1-44 of 
the Supreme Court Reporter. Subsequent 15 
volume digests bring it to date. 

D I G ESTA. Digests. One of the titles of the 
Pandects of Justinian. Inst. Prrem, § 4. 
Bracton uses the singular, "Digestum." 
Bract. fol. 19. 
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D I J U D I CAT I O N .  JUdicial decision or de
termina tion. 

D I I< I N G . . Leveling land in arid regions, par
ticularly sagebrush land. An essential op
eration in the conversion of such land into 
farms or orchards. Craig v. Crystal Realty 
Co., 89 Or. 25, 173 P. 322, 325. 

D I LAC I O N. In Spanish law. A space of time 
granted to a party to a suit in which to an
swer a demand or produce evidence of a dis
puted fact. 

o I LA P I  0 AT I O N. A species of ecclesiastical 
waste which occurs whenever the incumbent 
suffers any edifices of his ecclesiastical living 
to go to ruin or decay. It is either voluntary,· 
by pulling down, or permissive, by suffer
ing the church, parsonage-houses, and other 
buildings thereunto belonging, to decay. And 
the remedy for either lies either in the spirit
ual court, where the canon law prevails, or 
in the courts of common law. It is also held 
to be good cause of deprivation if the !bishop, 
parson, or other ecclesiastical person dilapi
dates buildings or cuts down timber growing 
on the patrimony of the church, unless for 
necessary repairs ; and that a writ of pro
Mbition will also lie against him in the com
mon-law courts. 3 Bl. Comm. · 91. 

The term is also used, in the law of land
lord and tenant, to signify the neglect of nec
essary repairs to a building, or suffering it 
to fall into a state of decay, or the pulling 
down of the building or any part of it. Wall 
Estate Co. v. Standard Box Co., 20 Cal. App. 
311, 128 P. 1020, 1021. 

Di lationes in lege su nt odiosre. Delays in law 
are odious. Branch, Prine. 

D I LATORY. Tending or intended to cause 
delay or to . gain time or to put off a deci
sion. 



D I LATORY D E FENSE. In chancery prac
tice. One the object of. which is to dismiss, 
suspend, or obstruct the suit, without touch
ing the merits, until the impediment or ob
stacle insisted on shall be removed. 3 BL 
Comm. 301, 302. 

' 

D I LATORY P LEAS. , A class of defenses at  
common law, founded on some matter of  fact 
not connected with the merits of the case, but 
such as might exist without impeaching the 
right of action itself. They were either pleas 
to the juri8diction, showing . that, by reason 
of some matter therein stated, the case was 
not within the jurisdiction of the court ; or 
pleas in 8u8pen8ion, showing some matter of 
temporary incapacity to proceed with the 
suit ; or pleas in abatement, showing some 
matter for abatement or quashing the declara
tion. 3 Steph. Comm. 576. Parks V. McClel,.. 
lan, 44 N. J. Law, 558 ; Mahoney V. Loan Ass'n 
(C. C.) 70 Fed. 515 ; Shaw V. Southern Ry. 
Co., 17 Ga. App. 78, 86 S. E. 95 ;  Hill v. Cox, 
151 Ga. 599, 107 S. E. 850, 851: 
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Ordinary negligence is the want of ordinary dili
gence ; slight, or less than ordinary, negligence is 
the want of great diligence ; and gross or more than 
ordinary negligence is the want of slight diligence. 
Railroad Co. V. Rollins, 5 Kan. 180. 

I n  Scotch Law and Practioe 

Process of law, by which persons, lands, or 
effects are seized in execution or in security 
for debt. Ersk. Inst. 2, 11, 1. Brande. Proc
ess for enforcing the attendance of witnesses, 
or the production of writings. Ersk. Inst. 
4, 1, 71. 

Other Classifications and. Com pound Terms 

-Due di l igence. Such a measure of prudence, 
activity, or assiduity, as is properly to be 
expected from, and ordinarily exercised by, 
a reasonable and prudent man under the par
ticular circumstances ; not measured. by any 
absolute standard, . but depending on the rel
ative facts of the special case. Perry v. Ced
ar }i'alls, 87 Iowa, 315, 54 N. W. 225 ; Dillman 
V. Nadelhoffer, 160 Ill. 121, 43 N. E. 378 ; Hen
dricks V. W. U. Tel. Co., 126 N. C. 304, 35 S. 
E. 543, 78 Am. St. Rep. 658 ; Highland Ditch 
CO. V. Mumford, 5 Colo. 336 ; Yineyal'd Land 
& Stock CO. V. Twin Falls Sa lmon River La

'
nd 

& Water Co. (C. C. A.) 245 F. 9, 21 ; Moon v. 
O'Leary, 121 Kan. 663, 249 P. 582. 

-Extraordinary . d i l igence. That extre.me 
measure of care and caution which persons of 
unusual prudence and circumspection use for 
securing and preserving their own property 
or rights. Civ. Code Ga. 1895, § 2899 (Civ. 
Code 1910, § . 2899) ; Railroad CO. V. Huggins, 
89 Ga. 494, 15 S. E. 848 ; Railroad Co. v. 
White, 88 Ga. 805, 15 S. E. 802. 

D I Ll G E NCE. Prudence ; vigilant activity ; 
attentiveness ; or care, of which there are in
finite shades, from the slightest momentary 
thought to the most vigilant anxiety. Bu
chanan & Smock Lumber Co. v. Einstein, 87 
N. J. Law, 307, 93 A. 716, 717 ; United States 
v. Midway Northern Oil Co. (D. C.) 232 F. 
619, 626 ; People v. Fay, 82 Cal. App. 62, 255 
P. 239, 242 ; Paterson Glass Co. v. Goldstein, 3 
N. J. Misc. 53, 129 A. 422, 423 ; People v. Hew
itt, 78 Cal. App. 426, 248 P. 1021, 1024. The 
Ia w recognizes only three degrees of diligence : 
(1) Common or ordinary; which men, in gen
eral, exert in respect of their own concerns ; 
the standard is necessarily variable with re-
spect to the facts, although it may be uniform -Great di l igenoe. Such a measure of care, 

.. with respect to the principle. (2) High or prudence, and assiduity as persons of unusual 

great, which is extraordinary diligence, or prudence and discretion eX'ercise in regard to 

that which very prudent persons take of their any and all of their own affairs, or such as 

own concerns. (3) Low or slight, which is persons of ordinary prudence exercise in re

that which persons of less than common pru- gard to very important affairs of their own. 

dence, or indeed of no prudence at all, take of Hailway Co. v. Rollins, 5 Kan. 180 ; Litch

their own concerns. Brown & Flowers v. ' field v. White, 7 N. Y. 438, 57 Am. Dec. 534 ; 

Central of Georgia Ry. Co., 197 Ala. 71, 72 So. Compo Laws N. D. 1913, § 7281. 

366, 367. 
. 

The civil law is in perfect conformity with 
the common law. It lays down three degrees 
of diligence,-ordinary, (diliflentia ;) extraor
dinary, (e:racti88ima dJiliflentia ;) slight, (Zevi8-
sima diUflentia.) Story, Bailm. 19. 

There may be a high degree of diligence, a com
mon degree of diligence, and a slight degree of dili
gence, with their corresponding degrees of negli
gence, and these can be clearly enough defined 
for all practical purposes, and, with a view to the 
business of life, seem to be all that are really 
necessary. Common or ordinary diligence is that 

degree of diligence which men in general exercise 

tn respect to their own concerns ; high or great dili
gence is of course extraordinary diligence, or that 
which very prudent persons take of their own con-



cerns ; and' low or slight diligence is that which 

persons of less than common prudeilc� or indeed 

of any prudence at all, take of their . own conc,e�s. 

-H igb di l igenoe. The same as great diligence. 

-Low d i ligence. The same as siight diligence. 

-Necessary di l igence .  That degree of dili
gence which a person placed in a particular 
situation must exercise in order to entitle him 
to the protection of the law in respect to 
rights or claims growing out of that situation, 
or to avoid being left without redress on ac
count of his own culpable carelessness or neg
ligence. Garahy v. Bayley, 25 Tex. Supp. 302 ; 
Sanderson v. Brown, 57 Me. 312. 

-Ordi nary dil igence is that degree of care 
which men of common prudence generally ex
ercise in their affairs, in the country and the 
age in which they live. Erie Bank v. Smith, 
3 Brewst. (Pa.) 9 ;  Zell v. Dunkle, 156 Pa. 353, 
27 A. 38 ; Railroad Co. v. Scott; 42 lII. 143 ; 
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Briggs v� Taylor, 28 Vt. 184 ; Railroad CO. T. have demised, granted, and to farm let. The 
Fisher, 49 Kan. 460, 30 p� 462 ; Railroad Co. usual words of operation in a lease. 2 Bl. 

v. Mitchell, 92 Ga. 77, 18 S. E. 290 ; Hanes v. Oomm. 317, 318. 
Shapirf, & Smith, 84 S. E. 33, 36, 168 N. C. 24. 

-Reasonable diligence. A fair, proper, and 
due degree of care and activity, measured 
with reference to the particular circumstanc
es ; such diligence, care, or attention as might 
be expected from a man of ordinary prudence 
and activity. Railroad Co. v. Gist, 31 Tex. 
Civ. App. 662, 73 S. W. 857 ; Bacon v. Steam
boat Co., 90 Me. 46, 37 A. 328 ; Latta v. Clif
ford (C. C.) 47 Fed. 620 ; Rice v. Brook (C. C.) 
20 Fed. 614' ; Jacob v. Stephenson (Tex; Civ. 
App.) 254 S. W. 1117, 1118 ; George B. Scram
bling Co. v. Tennant Drug Co., 25 Ohio App. 
197, 158 N. E. 282, 283 ; Small-Lynch Co. v. 
Midwest & Gulf Co. of Texas Trust Estate 
(Tex. Civ. App.) 269 S. W. 163, 169 ; Ford v. 
Engleman, 118 Va. 89, 86 S. E. 852, 855. 

' -Speoial dil igence.  The measure of diligence 
and skill exercised by a good business man in 
his particular specialty, which must be com
mensurate with the duty to be performed and 
the individual circumstances of the case ; not 
merely the diligence of an ordinary person or 
non-specialist. Brady v. Jefferson, 5 Haust. 
(Del.) 79. 

D'I L l GE NT. Attentive and persistent in do
ing a thing ; steadily applied ; active ; sedu
lous ; laborious ; unremitting ; untiring. 
Kingan & 00. v. Foster, 53 Ind. App. 5il, 102 
N. E. 103, 105. 

D I L I G I ATUS. (Fr. De Zege ejectu8, Lat.) 
Outlawed. 

DI M ISI T. In old conveyancing. [Hel haA 
demised. See Dimisi. 

D I M I SSO R I IE  L I TTE.RIE. In the civil law. 
Letters dimissory or dismissory, commonly 
called "apostles," (quce vulgo apostoU dicun
tur.) Dig. 50, ,16, 106. See Apostoli, Apostles. 

D I M I SSO'RY LETTERS. Where a candidate 
for holy orders has a title of ordination in 
one diocese in England, and 1s to be ordained 
in another, the bishop of the former diocese 
gives letters dimissory to the bishop of the 
latter to enable him to ordain the candidate. 
Holthouse. 

D I NA RCHY. A government of two persons. 

D I N ERO. 
In S panish Law 

Money. Dinero contado, money counted. 
White, New Recop. b. 2, tit. 13, c. 1, § 1. 

I n  R.oman Law 

A civil division of the Roman empire, em
bracing several provinces. Calvin. 

D I OCESA N. Belonging to a diocese ; a bish
op, as he stands related to his own clergy or 
flock. 

D I OCESAN, C O U RTS. In English law. The 
consistorial courts of each diocese, exercising 
general jurisdiction of all matters arising 
locally within their respective limits, with the 
exception of places subject to peculiar juris
diction ; deciding all matters of spiritual dis
cipline,-suspending or depriving clergymen, 
-and administering the other branches of 
the ecclesiastical law. 2 Steph. Comm. 672. 

D I LL I GR OUT. In old English law. Pottage 
formerly made for the king's table on the coro
nation day. There was a tenure in serjeantry, 
by which lands were held of the king by the 
service of finding this pottage at that solem
nity. D I OCESE. The territorial extent of a bish

op's jurisdiction. The circuit of every bish
D I M  E. A silver coin of the United States, op's jurisdiction. Co. Litt. 94 ;  1 Bl. Comm. 
of the value of ten cents, or one-tenth of the 111. 

(lollar. D I OI C H I A .  The district over which a bishop 
D I M I D I A., D I M I D I U M,  D I M I D I US. Half ; a exercised his spiritual functions. 
half ; the half. 

D I M I D I ETAS. The moiety or half of a thing. 

D I M I N.uT l O. In the civil law. Diminution ; 
a taking away ; loss or deprivation. Dimin.u
ti� capitis, loss of status or condition. See 
Capitis Diminutio. 

D I M I N UT I O N .  Incompleteness. A word 
signifying that the record sent up from an 
inferior to a superior court for review is in
complete, or not fully certified. In such case 
the party may suggest a "diminution of the 
record," which may !be rectified by a cer
tiorari. 2 Tidd, Pro 1109. 

D I M ISI . In old conveyancing. I have de
mised.' Dimisi, conceSSi, et ad firm am tradidi, 

D I P, v. To immerse for a short time in any 
liquid ; to place in fluid and withdraw again ; 
the act of dipping or immersing ; a plunge ; 
a brief bath, as the dip of the oars ; a dip 
in the sea. Standard Dictionary, "dip." Cov
ington County V. Pickering, 123 Miss. 20, 85 
So. 114, 115. 

D I P, n. In mining law. The line of declina
tion of strata ; the angle which measures the 
deviation of a mineralized vein or lode from 
the vertical plane ; the slope or slant of a 
vein, away from the perpendicular, as it 
goes downward into the earth ; distinguished 
from the "strike" of the vein, which 5s its 
extension in the horizontal plane, or ihl 
lengthwise trend or course with reference to 
the points of the compass. King v. Mining 
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Co., 9 Mont 543, 24 P. 200 ; Duggan v. Davey, 
4 Dak. 110, 26 N. W. 887. 

I n  An imal H usbandry 

A liquid preparation into which infected an
imals may be plunged for eradication of fever 
ticks, or other sanitary or medical purposes. 
Ungles-Hoggette Mfg. 00. v. , Farmers' Hog 
& Cattle Powder Go. (C. C. A.) 232 F. 116, 
117. 

. 

D I PLOMA. In the civil law. A royal char
tel' ; letters patent granted by a prince or 
sovereign. Calvin. 

An instrument given by colleges and socie
ties on the conferring of any degrees. State 
v. Gregory, 83 Mo. 130, 53 Am. Rep. 565 ; 
Halliday v. Butt, 40 Ala. 183 ; Valentine v. 
Independent School District of Casey, 191 
Iowa, 1100, 183 N. W. 434, 437 ; Pennington 
v. Davis (Mo. App.) 202 S. W. 424, 425 ; State 
ex. info Otto v. St. Louis College of Physicians 
and Surgeons, 317 Mo. 49, 295 S. W. 537, 542. 

A license granted to a physician, etc., to 
practice his art or profession. See Brooks 
v. State, 88 Ala. ' 122, 6 So. 902. 

D I PLOMACY. The science which treats of 
the relations and interests of nations with 
nations. 

Negotiation or intercourse between nations 
through their representatives. The rules, 
customs, and privileges of representatives at 
foreign courts. 

D I PLOMAT I C  AG ENT. In international law. 
A general name for all classes of persons 
charged with the negotiation, transaction, or 
superintendence of the diplomatic business of 
one nation at the court of another. See Rev. 
St. u: S. § 1674 (22 USOA §§ 40, 51). 

D I PLO MAT I CS. The science of diplomas, or 
of ancient writings and documents ; the art 
of judging of ancient charters, public docu
ments, diplomas, etc., and discriminating the 
true from the false. Webster. 

D I PSOMAN I A. In medical jurisprudence. 
A mental disease characterized by an uncon
trollable desire for intoxicating drinks. An 
irresistible impulse to indulge in intoxication, 
either by alcohol or other drugs. Ballard v. 
State, 19 Neb. 614, 28 N. W. 271. 

D I PSO:MAN'I AC. A person subject to dipso
mania. One who has an irresistible desire 
for alcoholic liquors. See Insanity. 

D I PTYCHA. Diptychs ; tablets of wood, 
metal, or other substance, used among the 
Romans for the purpose of writing, and fold
ed like a book of two leaves. The diptychs 
of antiquity were especially employed for 
public registers. They were used in the 
Greek, and afterwards in the Roman, church, 
as registers of the names of those for whom 
supplication was to be made, and are ranked 
among the earliest monas�c recordS. Burrill. 
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D I R ECT, v. To point to ; guide ; order ; 
command ; instruct. 

To advise ; suggest ; request. ' Bowden v. 
Cumberland County, 123 Me. 359, 123 .A.. 166, 
168 ; .Beakey v. Knutson, 90 Or. 574, 174 P. 
1149, 1150 ; Perry Bros. v. McNeill (Tex. Civ. 
App.) 189 S. W. 120, 121 ; Conrad V. Conrad's 
Ex'r, 123 Va. 711, 97 S. E. 336, 338. 

D I RECT, adj. Immediate ; proximate ; by 
the shortest course ; without circuity ; oper
ating by an immediate connection or relation, 
instead of operating through a medium ; the 
opposite of indirect. Trexler Lumber Co. v. 
Allemannia Fire Ins. Co., of Pittsburgh, 289 
Pa. 13, 136 A. 856, 858 ;  Western Assur. CO. 
V. Hann, 201 Ala. 376, 78 So. 232, 234 ; Howell 
V. Wood, 6 Boyce (Del.) 464, 100 A. 572 ; Pel
ton V. Williams (C. C. A.) 235 F. 131, 132. 

In the usual or natural course or line ; im
mediately upwards or downwards ; as dis
tinguished from that which is out of the line, 
or on the side of it ; the opposite of collateral. 

In the usual or regular course or order, as 
distinguished from that which diverts, inter
rupts, or opposes ; the opposite of crOS8 or 
contrary. 

D I RIECT ATTACK. A direct attack on a '  
judgment or decree is an attempt, for suffi
cient cause, to have it annulled, reversed, va
cated, corrected, declared void, or enjoined, in 
a proceeding instituted for that speCific pur
pose, such as an appeal, writ of error, bill of 
review, or injunction to restrain its execu
tion ; distinguished from a collateral attack, 
which is an attempt to impeach the validity 
or binding force of the judgment or decree 
as a side issue or in a proceeding instituted for 
some other purpose. Schneider V. Sellers, 25 
Tex. Civ. App. 226, 61 S. W. 541 ; Smith v. 
Morrill, 12 Colo. App. 233, 55 P. 824 ; Morrill 
v. Morrill, 20 Or. 96, 25 P. 362, 11 L. R. A. 
155, 23 Am. St. Rep. 95 ; Crawford V. Mc
Donald, 88 Tex. 626, 33 S. W. 325 ; Eichhoff 
v. Eichhoff, 107 Cal. 42, 40 P. 24, 48 Am. St. 
Rep. 110 ; Reger v. Reger, 316 Mo. 1310, 293 
S. W. 414, 421 ; Gardner v. Howard, 197 Ky. 
615, 247 S. W. 933, 934. A direct attack on a: 
j udicial proceeding is an attempt to void 0'1' 
correct it in some manner provided by law. 
Manuel v. Kidd, 126 Okl. 71, 258 P. 732, 734 ; 
Leslie V. Proctor & Gamble Mfg. Co., 102 Kan. 
159, 169 P. 193, 195, L. R. A. 19180, 55. 
D I R ECT I NTEREST. A direct interest, sUClh 
as would render the interested party incom
pe'tent to testify in regard to the matter, is 
an interest which is certain, and not contin
gent or doubtful. Rine V. Rine, 100 Neb. 225, 
158 N. W. 941, 943 ; Holladay V. Rich, 93 Neb. 
491, 140 N. W. 794, 795 ; Selkregg v. Thomas, 
27 Colo. Ap'P. 259, 149 P. 273, 274 ; Van Meter 
v. Goldfare, 236 Ill. App. 126, 128. A mat
ter which is dependent alone on tbe success
ful prosecution of an execution cannot be 
considered as uncertain, or otherwise than di
rect, in this sense. In re Van Alstine's Es
tate, 26 Utah, 193, 72 P. 942. 
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D I RECT L I NE. Property Is said to descend 
or be iuherited in the direct line when it pass
es in lineal succession ; from . ancestor to' son, 
grandson, great-grandson, and so on. State v. 
yturria (Tex. Civ. App.) 189 s. W. 291, 292 ; 
State v. Yturria, 109 Tex. 220, 204 S. W. 815, 
316, L. R. A. 1918F, 1079. 

D I RECT PAYMENT. One which is absolute 
and unconditional as to' the time, amount, 
and the persons by WIhO'm and to whom it is 
to be made. People v. Boylan (0. C.) 25 F. 
595. See A·ncient Order of Hibernians v. 
Sparrow, 29 Mont. 132, 74 P. 197, 64 L. R. A. 
128, 101 Am: St. nep. 563 ; Hurd v. McClellan, 
14 Colo. 213, 23 P. 792. 

As to direct "Cause," see that title and 
"Proximate." As to direct "Consanguinity," 
"Contempt," "Damages," "Evidence," "Ex
amination," "Interrogatories," "Loss," "Tax," 
and "Trust," see those titles. 

D I R ECT I ON.  The act of governing ; man
agement ; superintendence. Also the body of 
persons (ealled "directors") who are charged 
with the management and administration of 
a corporation or institution. 

The charge or instruction given by the court 
to a jury upon a point of law ariSing or in
volved in the case, to 'be by them applied to 
the facts in evidence. 

The clause of a bill in equity containing 
the address of the bill to the court. 

D I R ECTLY. In a direct way without any
thing intervening ; not by secondary, but by 
direct, means. Clark v. Warner, 85 Okl. 153, 
2M P. 929, 934 ; Olsen v. Standard Oil Co., 
188 Oal. 20, 201 P. 393 , 300. 

D I R ECTO R O F  T H E  M r NT. An officer hav
ing the control, management, and superin
tendence of the United States mint and its 
branches. He is appointed by the preSident, 
by and with the advice and consent of the 
senate. 

D I R ECTO RS. Persons appointed or elected 
according to law, authO'rized to' manage and 
direct the affairs of a corporation or company. 
The whole of the directors collectively form 
the board of directors. Brandt v. Godwin 
(City Ct.) 3 N. Y. S. 809 ; Maynard v. Insur
ance Co., 34 Cal. 48, 91 Am. Dec. 672 ; Pen. 
Code N. Y. § 614 ; Vernon's Ann. Civ. St. art. 
4716 ; Ky. St. §! 575. 

D I R ECTO RY, adj. A provision in a statute, 
rule of procedure, or the like, is said to be 
directory when it is to' be considered as a 
mere direction or instruction of no obligatory 
force, and invO'lving nO' invalidating conse
quence for its disregard, as opposed to an im
perative or mandatory provision, which must 
be followed. In re Opinion of the Justices:, 
124 Me. 453, 126 A. 354, 363 ; McCreary v .. 
Speer, 156 Ky. 783, 162 S. W. 991, 102 ; State 
v. Alderson, 49 Mont. 387, 142 ,P. 210, 215, Ann. 
Cas. 1916B, 39 ; State v. Hager, 102 W. Va. 

DmEC'l'OB.Y 

689, 136 S. E. 263, 264 ; Alabama Pine Co. 
v. Merchants' & Farmers' Bank. of Aliceville. 
215 Ala. 66, 109 So. 358, 359 ;  People v. But
ler, 20 Oat App. 379, 129 P. 600, 602. Dle gen
eral rule is that the prescriptions of a statu� 
relating to the performance of a public duty 
are so far directory that, though neglect or 
them may be punishable, yet it does not affect 

. the validity of the acts done under them, as 
in the case of a statute requiring an officer to 
prepare and .deliver a document to anO'ther of
ficer on or before a certain day. Maxw. In- . 
terp. St. 330, et seq. And see Pearse v. Mor- : 
rice, 2 Adol. & El. 94 ;  Nelms v. Vaughan, 84 1 
Va. 696, 5 S. E. 704 ; State v. COnner, 86 Tex. ' 
133, 23 S. W. 1103 ; Payne v. Fresco, 4 Kulp 
(Pa.) 26 ; Bladen v. Philadelphia, 60 Pa. 466. 

A "dir�ctory" provision in a statute is one, the 
observance of which is not necessary to the validity 
of the proceeding to which it relates ; State v. 
Barnell, 109 Ohio St. 246, 142 N. E. 611, 613 ; City 
of Enid v. Champlin Refining Co., 112 Ok!. 168, 24(). 
P. 604, 608 ; one which leaves it optional with 
the department or officer to which it is addressed to , 
obey or not as he may. see fit ; In re Thompson, · 

94 Neb. 658, 144 N. W. 243, 244. 
Statutory requisitions are deemed "directory" only 

when they relate to some immaterial matter where 
a compliance i s ' matter of convenience rather than 
of substance. This mode of getting rid of a stat
utory provision by calling it "directory" is not only 
unsatisfactory, on account of the vagueness of the 
rule itself, but it is  the exercise of a dispensing 
power by the courts, which approaches so near leg
islative discretion that it ought to be resorted to 
with reluctance, only in extraordinary cases, where 
great public mischief would otherwise ensue, 01' 
important private interests demand the application 
of the rule. Ellis v. Tillman, 125 Miss. 678, 88 So. · 
281, 283. 

-Directory cal ls. Those which merely direct 
the neighborhood where the different calls 
may be found, whereas "locative calls" are. 
those which serve to fix boun �aries. Cates v. 
ReynO'lds, 143 Tenn. 667, 228 ·S. W. 695, 696. 

-Directory statute. Under a general classi
fication, statutes are either "mandatory" or 
"directory," and, if mandatory, they prescribe, 
in addition to requiring the doing of the 
things specified, the result that will follow if 
they are not done, whereas, if directory, their 
terms are limited to what is required to be 
done. Hudgins v. Mooresville Con sol. School 
Dist., 312 Mo. 1, 278 S. W. 769, 770. A stat
ute is mandatory when the provision of the 
statute is tlhe essence of the thing required 
to be done ; otherwise, when it relates to form 
and manner, and where an act is: incident, or 
after jurisdiction acquired, it is; directory 
merely. State v. Kozer, 108 Or. 550, 217 ,P. 
827, 832. 

-Directory trust. W1here, by the terms of a 
trust, the fund is directed to be vested in a 
particular manner till the period arrives at 
which it is to be appropriated, this is called 
a "directory trust." It is distinguished from 
a discretionary trust, in which the trustee has 
a discretion ks to the management of the fund •. 



Deaderick v. CantreD, 10 Yerg. (Tenn.) 272, 
31 Am. Dec. 576. 
D I RECTORY, n. Book containing names, ad
dresses, and occupations of inhabitants of 
city. AlsO' any list O'r compilation, usually in 
lbook O'r pamphlet form, of persDns, firms or 
' corpDratiDns fDrming SDme class separate and 
distinct from others, e. g., telephone directDry, . 
hatel directory, etc. American Travel & Ho
Itel Directory Co. v. Gehring Pu.blishing Co. 
(D. C.) 4 F.(2d) 415 ; Jeweler's Circular Pub. 
CD. v. KeystDne Pub. Co. (0. O. A.) 281 F. 83, 
85, 26 A. L. R. 571. 

D I R I B I T O R ES. In RDman law. Officers who 
, distributed ballots to' the people, to' be used in 
' voting. Tayl. Civil Law, 192. 

, D I R I M EN T  I M PED I M ENTS. In canDn law. 
iAbsolute bars to' marriage, which would make 
lit null ab initio. 

I D I SAB I L I TY. The want O'f legal capability 
i tO' perfO'rm an act. Berkin v. Marsh, 18 MO'nt. 
[152, 44 Pac. 528, 56 Am'. St. Rep. 565 ; Terre 
' Haute, I. & E. Traction Co. v. Reeves, 58 Ind. 
'App. 326, 108 N. E. 275, 276 ; Liberty Oil Co. 
, v. Condon Nat. Banik (C. -C. A.) 291 F. 293, 
i297 ; Eccles v. Free High School Dist: of City 
' O'f Kaukauna, 162 Wis. 162, 155 N. W. 957 ; 
fUlmer v. U. S. (C. C. A.) 266 F. 176, 179 ; 
I State v. Phillinger, 142 Md. 365, 120 A. 878, 
880 ; Commerce Trust CO'. v. Ellis, 258 MD. 
702, 167 S. W. 974, 975 ; Funk v. Wingert, 134 
Md. 523, 107 A. 345, 346, 6 A. L. R. 1686 ; Peo
:ple v. RDsenwald, 266 Ill. 548, 107 N. E. 854, 
856, Ann. -Gas. 1915D, 688. 

At the present day, disability is generally used 
to indicate an incapacity for the full enjoyment 

i of ordinary legal rights ; thus married women, per'
sons under age, insane persons, and felons convict 

are said to be under disability. Sometimes the term 

is used in a more limited sense, as when it signifies

' an  impediment to marriage, or the restraints placed 
upon clergymen by reason of their spiritual avoca
tions. Mozley & Whitley. 

Classifioation 

Disability. is either general or .Bpecial ; the 
former when it incapacitates the person for 

i the performance O'f all legal acts of a general 
class, Dr giving to' them their ordinary legal 
effect ; the latter when it debars him from 
! O'ne specific act. Disability is also either per-
i sonal O'r a.bsolute; the fDrmer where it at
taehes to' the particular person, and aris-es Dut 
ot his BtatUrlJ, his previDus act, or his natural 
O'r juridical incapacity ; the latter where it 
Driginates with a particular perSDn, but ex
! tends alsO' to' his descendants or succeSSDrs. 
Lord de Ie Warre's Case, 6 CDke, 101 ; A vegnD 
v. Schmidt, 113 U. S. 200, {) Sup. Ct. 487, 28 L. 

i Ed. 976. Considered with -special reference 
. to the capacity to' cO'ntract a marriage, dis
, ability is either canonicaZ Dr civil ; a disabil
ity of the former class makes the marriage 
voidable only, while the latter, in general, 
avO'ids · it entirely. The term cWVil disabiliq 
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Is also used as equivalent to "legal disability, 
bDth these expressions meaning disabilities 
or disqualificatiDns created by positive law, 
as distinguished frDm ph1JlticaZ disabilities. 
Ingalls v. Campbell, 18 Or. 461, 24 Pac. 904 ;  
Harland v. TerritDry, 3 Wash. T. 131, 13 Pac. 
453 ; Meeks v. Vassault, 16 Fed. Cas. 1317 ; 
Wiesner v. Zaum, 39 Wis. 206 ; Bauman v. 
Grubbs, 26 Ind. 421 ; Supreme Council v. 
Fairman, 62 How. Prac. (N. Y.) 390. A physi
cal disability is a disa.bility Dr incapacity 
caused by physical defect or infirmity, or 
bDdily imperfection, or mental weakness Dr al
ienation ; as distinguished frDm c.ivil disabil
ity, which relates to' the civil status or con
dition of the persDn, and is imposed by the 
law. 

Absence of competent physical, intellectual, 
or moral pDwers ; impairment of earning ca
pacity ; loss of physical functiDn that reduces 
efficiency ; inability to wDrk. McClarence v. 
Providence Permanent Firemen's Relief Ass'n 
(R. 1.) 103 A. 1, 2 ;  MarhO'ffer v. MarhDffer, 
220 N. Y. 543, 116 N. E. 379 ; MDses v. Nation
al UniDn Coal Mining CO'., 194 Iowa, 819, 184 
N. W. 746, 747 ; Dohman v. Texas Employers' 
Ins. Ass'n (Tex. Civ. App.) 285 s. W. 848, 850 ;  
De Zeng Standard Co. v. Pressey, 86 N .  J. 
Law, 4.£9, 92 A. 278, 279 ; Biederzycki v. Far
rel Foundry & Machine Co., 103 CDnn. 701, 
131 A. 739, 740 ; Ginell v. Prudential Ins. CD. 
of America, 119 Misc. 467, 196 N. Y. S. 337 ; 
Roralbaugh v. Great Eastern ·Casualty UO'., 
117 Wash. 7, 200 P. 587, 590 ; Burbage v. Lee, 
87 N . •  T. Law, 36, 93 A. 859 ; EmpIDyers' Mut. 
Ins. CD. v. Industrial Commission of ColoradO', 
70 COlD. 228, 199 P. 482, 483 ; NDrthern In
diana Power CD. v. Hawkins, 82 Ind. App. 
552, 146 N. · E. 879, 880 ; PrO'vident Life & Ac
cident Ins. Co. v. JohnsDn (Tex. Civ. App.) 
235 S. W. 650, 652 ; Sharcheck v. Beaver Run 
Coal CD., 275 Pa. 225, 119 A. 135, 136 ; Mark
land v. Clover Leaf Casualty CD. (Mo. App.) 
209 S. W. 602, ·607 ; Ozark Mut. Life Ass'n O'f 
Mena, Ark., v. Winchester, 116 Oklo 116, 243 
P. 735, 736. 

Tem porary D isabi l ity 

"TempDrary" as distinguished frDm "per
manent" disability, under the Workmen's 
Compensation Act, is a conditiDn that exists 
until the injured employee is as far restored 
as the permanent character of the injuries 
will permit. Vishney v. Empire Steel & Iron 
CO'., 87 N. J. Law, 481, 95 A. 143, 144 ; Con
solidated CDal CD. of St. Louis v. Industrial 
CDmmission, 311 Ill. 61, 142 N. E. 498, 500. 

Total Disabil ity 

TDtal disability to' fDllow insured's usual 
Dccupation arises where he is incapacitated 
frO'm performing any substantial part O'f his 
Drdinary duties, thDUgh · still able to' perfDrm 
a few minDr duties I!nd ·be present at his 
place of business. Fidelity &; Casualty CO'. Df 
New YO'rk V. Bynum, 221 Ky. 4{)O� 298 S. W. 
1080, 1082. See, also, UDited States Casualty 



Co. v. Perryman, 200 Ala. 212, 82 80. 462, 4M ; 
Hefner v. Fidelity & Casualty Co. of New 
York (Tex. eiv. App.) 160 S. W. 330, 333 ; 
Great Eastern Casualty Co. v. Robins, 111 
Ark. 607, 164 S. W. 750, 751 ; Metropolitan 
Casualty Ins. Co. v. Oato, 113 Miss. 283, 74 
So. 114, 117. "Total disa-bility" within an ac
cident policy does not mean absolute physical 
disability to transact any business pertaining 
to insured's occupation, 'but disability from 
perfo.rming substantial and material duties 
connected with it. Jacobs v. Loyal Protective 
Ins. Co., 97 Vt. 516, 124 ' A. 848, 852 ; Brown 
V. Missouri State Life Ins. Co., 136 S. C. 90, 
134 S. E. 224-225 ; Ozark Mut. Life Ass'n of 
Mena, Ark., v. Winchester, 116 Okl. 116, 243 
P. 735, 736. The term may also apply to 
any impairment of mind or 'bo.dy rendering 
it impossible for insured to follow continu
ously a substantially gainful occupation with
out seriously impairing his health, the dis
ability being permanent when of such nature 
as to render it reasonably certain to continue 
throughout the lifetime of insured. U. S. v. 
Eliasson (C. C. A.) 20 F.(2d) 821, 823 ; Starnes 

V. U. S. (D. C.) 13 F.(2d) 212, 213. 

D I SA B LE. In its ordinary sense, to disable 
is to cause a disability, (q. 'P.) 

In the old language of pleading, to disable 
is to take advantage of one's own or another's 
disability. Thus, it is "an express maxim 
of the common law that the party shall not 
disable himself ;" but "this disability to dis-
able himself * * * is personal." 4 Coke, 
123b. 

D I SA B L I N G  STATUTES. These are acts of 
parliament, restraining and regulating the 
exercise of a right or the power of alienation ; 
the term is specially applied to 1 Eliz. c. 19, 
and similar acts restraining the power of ec
clesiastical corporations to make leases. 

D I SADVOCAR E. To deny a thing. 

D ISA F F I RM.  To repudiate ; to revoke a 
consent once given ; to recall an affirmance. 
To refuse one's subsequent sanction to a for
mer act ; to disclaim the intention of being 
bound by an antecedent transaction. 

D I SA F F I RMAN CE. The repudiation of a 
former transaction. The refusal by one who 
has the legal power to refuse, (as in the case 
of a voidable contract,) to a,bide -by his for
mer acts, or accept the legal consequences of 
them. It may either be "express" (in words) 
or "implied" from acts inconsistent with a 
recognition of validity of former transaction. 
Ryan v. Morrison, 40 Ok!. 49, 135 P. 1049, 
1050 ; Parrish v. Treadway, 267 Mo. 91, 183 
S. W. 580, 582. 

D I SAFFO REST. To restore to. their former 
' condition lands which have been turned into 
forests. To remove from the operation of the 

, forest laWs. 2 Bl. COmIll. 416. 

DISBUBSE1dBN"l'8' 

DISAGREEMENT. Diiference of opinion or 
want of uniformity or concurrence of views ; 
as, a disagreement among the members of a 
jury, among the judges of a court, or between 
arbitrators. Darnell v. Lyon, 85 Tex. 466, 22 
S. W. 304 ; Insurance Co. v. Doying, 55 N. J. 
Law, 569, 27 A. 927 ; Fowble v. Insurance Co., 
106 Mo. App. 527, 81 S. W. 485. 

I n Real Property Law 

The refusal by a grantee, lessee, etc., to ac
cept an estate, lease, etc., made to him ; the 
annulling of a thing that had essence before. 
No estate can be vested in a person against 
his will. Consequently no one can become 
a grantee, etc., without his · agreement. �'he 
law implies such an agreement until the con
trary is shown, but his disagreement renders 
the grant, etc., inoperative. Wharto.n. 

D I SALT. To disable a person. 

D ISAPPROPR I AT I O N. In ecclesiastical law. 
This is where the appropriatio.n of a bene
fice is severed, either by the patron present
ing a clerk or by the corporation which has 
the appropriation being disso.lved. 1 BI. 
Comm. 385. 

D I SAVOW. To repudiate the unauthorized 
acts of an agent ; to. deny the authority by 
which he assumed to act. 

D I SBA R. In England, to deprive a barrister 
permanently of the privileges of his position ; 
it is analogous .  to striking an attorney off the 
rolls. In America, the word describes the 
act of a court in rescinding an attorney's li
cense to practice at its bar. 

D I SBOCAT I O. In old English law. A con
version of wood grounds into ' arable or pas
ture ; an assarting. Cowell. See Assart. 

D ISBU RSEM ENTS. Money paid out or ex
pended fo.r which one is entitled to a credit up
on rendering an account of his doings. Tink
ler v. Powell, 23 Wyo.. 352, 151 P. 1097, 1098 ; 
The St. Paul (C. C. A.) 271 F. 265, 266 ; Shterk 
v. Veitch, 135 Minn. 349, 160 N. W. 863 ; Lids
trom v. Amherst Mining Co., 169 Minn. 465, 
211 N. W. 674, 675 ; In re Newell, 174 App. Div. 
94, 160 N. Y. S. 275, 277 ; State ex reI. Thomp
son v. Board of Regents for Northeast Mis
souri State Teachers' College, 305 Mo. 57, 264 
S. W. 698, 701 ; Ex parte Huston, 27 Idaho, 
231, 147 P. 1064, 1066 ; United States v. Min
neapolis, St. P. & S. S. M. R. Co. (D. C.) 235 
F. 951, 956 ; In re Egan, 37 S. D. 642, 159 N. 
W. 393, 394. 

The term is also used under the codes of 
civil procedure, to designate the expenditures 
necessarily made by a party in the progress 
of an action, aside from the fees of officers 
and court costs, which are allowed, eo nomine, 
together with costs. Fertilizer Co. v. Glenn, 
48 S. C. 494, 26 S. E. 796 ; De Chambrun v. 
Cox, 60 Fed. 479, 9 C. C. A. 86 ; Bilyeu v. 
Smith, 18 Or. 335, 22 P. 1073. 
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D ISCARCARE. In old English law. To dis- action against himself. Co. Litt. 2S4b, note 1 ;  Wll
charge, to unload ; as' a vessel. Oaroore et dis- Iiams, Ex'rs, 1216 ; Chit. Cont. 714. 

carcare; to charge and discharge ; to load and 
unload. Cowell. 
D I SCARGARE. In old European law. To 
discharge or unload, as a wagon. Spelman. 

D I SC E PT I O  CAUSIE. In Roman law. The 
argument of a cause by the counsel on both 
sides. Calvin. 

D I SCHARGE.  To release ; liberate ; annul ; 
unburden ; disincumber. 

I n the Law of Contracts 

To cancel or unloose the obligation of a 
contract ; to make an agreement or contract 
null and inoperative. As a noun, the word 
means the act or instrument by which the 
binding force of a contract is terminated, ip.L"e
spective of whether the contract is carried out 
to the full extent contemplated (in which case 
the discharge is the result of performance) or 
is broken off before complete execution. Cort 
v. Railway Co., 17 Q. B. 145 ; Com. v. Talbot, 
2 Allen (Mass.) 162 ; Rivers v. BloIp., 163 Mo. 
442, 63 S. W. 812 ; Stitt v. Locomotive En
gineers' Mut. Protective Ass'n, 177 Mich. 207, 
142 N. W. 1110, 1113 ; The Great Canton (D. 
C.) 299 F. 953, 954 ; Burden v. 'Voodside Cot
ton Mills, 104 S. C. 435, 89 S. E. 474, 475 ; 
Petterson v. U. S. (D. C.) 274 F. 1000, 1002 ; 
Hurlburt v. Bradley, 94 Conn, 495, 109 A. 171, 
172. 

D ischarge is a generic term ; its principal species 
are rescission, release, accord and satisfaction, per
formance, judgment, composition, bankruptcy, 
merger ( q. 'lI. ) .  Leake, Cont. 413. 

As applied to demands, claims, rights of 
action, incumbrances, etc., to discharge the 
debt or claim is to extinguish it, to annul its 
obligatory force, to satisfy it. And here also 
the term is generic ; thus a debt, a mortgage, 
a legacy, may be discharged by payment or 
performance, or by any act short of that, law
ful in itself, which the creditor accepts a s  
sufficient. Blackwood v. Brown, 29 Mich. 
484 ; Rangely v. Spring, 28 Me. 151. To dis
charge a person is to liberate him from the 
binding force of an obligation, debt, or claim. 

There is a distinction between a "debt discharged" 
and a "debt paid." When discharged the debt still 
exists though -divested of its character as a legal 
obligation during the operation of the discharge. 
Something of the original vitality of the debt con
tinues to exist which may be transferred, even 
though the transferee takes it subject to its disabil
ity incident to the discharge. The fact that it 
carries something Which may be a consideration for 
a new promise to pay, so as to make an otherwise 

. .  worthless promise a legal obligation, makes it the 
subject of transfer by assignment. Stanek v. White, 
172 Minn. 390, 215 N. W. 784. 

Discharge by operation of law is where the dis
charge ta.ll:es place, whether it was intended by the 
parties or not ; thus, if a creditor appoints his 
debtor his executor, the debt is discharged by oper-

. atioD. of law, because the executor cannot have au. 

I n Civil Practice 

To discharge a rule, an order, an injunc
tion, a certiflcate, process of execution, or in 
general any proceeding in a court, . is to can
cel or annul it, or to revoke it, or to refuse to 
confirm its original provisional force. Nich-
61s v. Chittenden, 14 Colo. App. 49, 59 P. 954. 

To discharge a jury is to relieve them from 
any further consideration of a cause. This 
is done when the continuance of the trial is, 
by any cause, rendered impossible ; also when 
the jury, after deliberation, cannot agree on 
a verdict. 

I n  Equ ity Practice 

In the process of accounting before a mas
ter in chancery, the discharge is a statement 
of expenses and counter-claims brought in 
and filed, by way of set-off, by the accounting 
defendant ; whiCh follows the charge in order. 

I n  Criminal Practice 

The act by which a person in confinement, 
held on an accusation of some crime or mis
demeanor, is set at liberty. The writing con
taining the order for his being so set at lib
erty is also called a "discharge." Morgan v. 
Hughes, 2 Term, 231 ; State v. Garthwaite, 23 
N. J. Law, 143 ; Ex parte Paris, 18 Fed. Cas. 
1104 ; In re Eddinger, 236 Mich. 668, ' 211 N. 
W. 54. 

I n Bankru ptcy Practice 

The discharge of the bankrupt is the step 
which regularly follows the adjudication of 
bankruptcy and the admiuistration of his es
tate. By it he is. released from the obligation 
of all his debts which were or might be prov
ed in the proceedin,gs, so that they are no 
longer a charge upon him, and so that he may 
thereafter engage in business and acquire 
property without its being liable for the satis
faction of such former debts. Southern L. & 
T. Co. v. Benbow (D. C.) 96 F. 528 ; In re Ad
ler, 103 F. 444 ; Colton v. Depew, 59 N. J. Eq. 
126, 44 A. 662 ; Murphy v. Nicholson, 87 N. 
J. Law, 278, 94 A. 62, 63 ; In re Bay State 
Milling Co. (C. C. A.) 223 F. 778, 779 ; Pitcairn 
v. Scully, 252 Pa. 82, 97 A. 120, 121. 

I n  M ariti me Law 

The unlading or unlivery of a cargo from 
a vessel. The Bird of Paradise v. Heyneman, 
5 Wall. 557, 18 L. Ed. 662 ; Kimball v. Kim
ball, 14 Fed. Cas. 486 ; Certain Logs of Mahog
any, 5 Fed. Cas. 374. 

I n  M il itary Law 

The release or dismissal of a soldier, sailor, 
or marine, from further military service, ei
ther at the expiration of his . term of enlist
ment, or previous thereto on special applica
tion therefor, or as a punishment� An "hon
orable" discharge is one granted at the end 
of an enlistment and accompanied by an offi
cial certificate .of good conduct during the 
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service. A "dishonorable" discharge is a dis
missal from the service for bad conduct or 
as a punishment imposed by sentence of a 
court-martial for offenses against the military 
law. There is also in occasional use a form 
of "discharge without honor," which implies 
censure, but is not in itself a punishment. 
See Rev. St. U. S. §§ 1284, 1342 and section 
1426 (34 USCA § 192) ; Williams v. U. S., 137 
U. s. 113, 11 S. Ct. 43, 34 L. Ed. 590 ; U. S. v. 
Sweet, 189 U. S. 471, 23 S. Ct. 638, 47 L. Ed. 
907. 

D I S C I P L I N E. Instruction, comprehending 
the communicatiQn of knowledge and train
ing to observe and act in accordance with 
rules and orders. 

Correction, chastisement, punishment, pen
alty. 

Rules and regulations. Stitt v. Locomotive 
Engineers' Mut. Protective Ass'n, 177 Mich. 
207, 142 N. W. 1110, 1113 ; Reutkemeier v. 
Nolte, 179 IQwa, 342, 161 N. W. 290, 292, L. 
R. A. 1917D, 273. 

D I SC LA I M E R. The repudiation or renuncia
tion of a claim or power vested in a person 
or which he had fQrmerly alleged to be his. 
The refusal, or rejection Qf an estate or right 
offered to a person. The disavowal, denial, 
Qr ren unciation of an interest, right, or prQP
erty imputed to a person Qr alleged to be his. 
Also the declaration, Qr the instrument, by 

. which such disclaimer is published. Moores 
v. Clackamas CQunty, 40 Or. 536, 67 P. 662. 

Of Estate 

The act by which a party refuses to accept 
an estate which has been conveyed to him. 
Thus, a trustee who releases to his fellQw
trustees his estate, and relieves himself of the 
trust, is said to disclaim. Watson v. Watson, 
13 Conn. 85 ; Kentucky Union Co. v. CQrnett, 
112 Ky. 677, 66 S. W. 728. 

A renunciation or a denial by a tenant of 
his landlQrd's title, eith'er by refusing to pay 
rent, denying any obligation to pay, Qr by set
ting up a title in himself or a third person, 
and this is a distinct ground of forfeiture of 
the lease or other tenancy, whether of land 
Qr tithe. See 16 Ch. Div. 730. 

I n  Pleadingl 

A renunciation by the defendant of all 
claim to the subject of the demand made by 
the plaintiff's bill. Coop. Eq. PI. 309 ; Mitf. 
Eq. PI. 318 ; Miller v. Estabrook (C. O. A.) 
273 F. 143, 148 ; Wilson v. McCoy, 93 W. Va. 
667, 117 S. E. 473, 475. 

I n Patent Law 

When the title and specifications of a pat
ent do not agree, or when part of that which 
it covers is not strictly patentable, because 
neither new nor useful, the patentee is em-

. powered, with leave of the court, to enter a 
disclaimer of any part of either the title or 
the specifica tiQn, and the disclaimer is then 

DISOONTINUANO:E -

deemed to. be part of the letters patent or 
specification, so as to render them valid for 
the future. JQhns. :pat. 151 ; Permutit Co. v. 
Wadham (C. C. A.) 15 F.(2d) 20, 21. 

D I SC LAMAT I O N .  In Scotch law. Disavow
al Qf tenure ; denial that Qne holds lands Qf 
another. Bell. 

D I SC LOSE. To bring into view by uncover
ing, to lay bare, to re"eal to. knowledge, to 
free from secrecy or ignorance, or make 
known. State v. Krokston, 187 Mo. App. 67, 
172 S. W. 1156, 1157. 

D I SC LOSU RE. Revelation ; the impartation 
of that which is secret. CQmmonwealth v. 
Chesapeake & O. Ry. Co., 137 Va. 526, 120 S. 
E. 506, 500. 

That which is disclosed or revealed. Web
ster, Dict. 

In patent law, the specification ; the state
ment of the subject-matter of the invention, 
or the manner in which it operates. Westing
house Electric & Mfg. Co. v. Metropolitan 
Electric Mfg. 00. (C. C. A.) 290 F. 661, 664. 

What any patentee has invented is theoretically 
what he discloses, and the "disclosure" is the speci
fication while a "claim" is a definition of that which 
has been disclosed in the specification ; the dis
closure telling how to do that of which the claim
ant attempts definition. Westinghouse Electric & 
Mfg. Co. v. Metropolitan Electric Mfg. Co. (C. C. 
A . )  290 F. 661, 664 • 
D I SC O M M O N .  To deprive commonable lands 
of their commonable quality, by inclosing and 
appropriating or improving them. 

D I SCONT I N UA N C E. 

I n  Practice 

The termination of an- action, in conse
quence of the plaintiff's omitting to continue 
the process 'or proceedings by proper entries 
on the record. 3 BI. - Comm. 296 ; 1 Tidd, 
Pro 678 ; 2 Arch. Pro K. B. 233. Hadwin v. 
Railway Co.., 67 S. C. 463, 45 S. E. 1019 ; Gil
lespie V. Bailey, 12 W. Va. 70, 29 Am. Rep. 
455 ; Kennedy V. McNickle, 7 Phila. (Pa.) 217 ; 
Insurance CO. V. FranciS, 52 Miss. 467, 24 Am. 
Rep. 674. 

In practice, a discontinuance is a. chasm or gap 
left by neglecting to enter a continuance. By our 
practice, a neglect to enter a continuance, even in 
a defaulted action, by no means puts an end to it, 
and such actions may always be brought forward. 
Taft V. Northern Transp. Co., 56 N. H. 416 ; Porter 
v. Watkins, 196 Ala. 333, 71 So. 687, 688. 

The cessation of the proceedings in an ac-
tion where the plaintiff voluntarily puts an
end to it, either by giving notice in writing to. 
the defendant before any step has been taken 
in the action subsequent tOI the answer, ,Qr at 
any other time by order of the court or a 
judge ; a non-suit ; dismissal. Payne v . 
Buena Vista Extract Co., 124 Va. 296, 98 
S. E. 34, 39 ; Ternest V. Georgia Coast & 
P. R. Co.., 19 Ga. App. 94, 90 S. E. 1040 ; Mur-
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rell v. Exchange Bank, 168 Ark. 645, 271 S. W. 
21, 23, 44 A. L. R. 1391. 

In practice, discontinuance and dismissal import 
the same thing, viz., that the cause is sent out of 
court. Thurman v. James, 48 Mo. 235. 

I n Pleading. 

That technical interruption of the proceed
ings in , an action which follows where a de
fendant does not answer the whole of the 
plaintiff's declaration, and the plaintiff omits 
to take judgment for the part unanswered. 
Steph. PI. 216, 217. 

D I SC O NT I N UA N C E  OF AN ESTATE. The 
termination or suspension of an estate-tail, in 
consequence of the act of the tenant in tail, 
in conveying a larger estate in the land than 
he was by law entitled to do. 2 Bl. Comm. 
275 ; 3 BI. Comm. 171. An alienation made 
or suffered by tenant in tail, or by any that 
is seised in autre droit, whereby the issue 
in tail, or the heir or successor, or those in 
reversion or remainder, are driven to their 
action, and cannot enter. Co. Litt. 325a. The 
cesser of a seisin under an estate, and the 
acquisition of a S2isin under a new and neces
sarily a .  wrongful title. Prest. Merg. c. ii. 

Disoontinuare nihi l  aJ iud sig·niflcat quam inte·r
m ittere, desuescere, Interrurnpere. Co. Litt. 
a25. To discontinue signifies nothing else 
than to intermit, to disuse, to interrupt. 

D I SC O N T I N U O U S.  Occasional ; intermit
tent ; characterized by separate repeated 
acts ; as, discontinuous easements and servi
tudes. See Easement. 

D I SCONVENABLE. 
fit. Kelham. 

L. Fr. Improper ; un-

D I SC O UNT. In a general sense, an allow
ance or deduction made fro.m a gross sum on 
any account whatever. In a more limited and 
technicai sense, the taking of interest in ad
vance. Cooper V. National Bank of Savan
nah, 21 Ga. App. 356, 94 S. E. 611, 614 ; Evans 
v. National Bank of Savannah, 251 U. S. 108, 
40 S. Ct. 58, 59, 64 L. Ed. '171 ; Murphy v. 
Stubblefield, 133 Md. 23, 104 A. 259, 260 ; 
Utica City Nat. Bank V. Gunn, 222 N. Y. 204, 
118 N. E. 607, 608 ; Overstreet v. Hancock 
(Tex. eiv. App.) 177 S. W. 217, 219. 

By the language of the commercial world 
and the settled practice of banks, a discount 
by a bank means a drawback or deduction 
made upon its advances or loans of money, 
upon negotiable paper 0.1' other evidences of 
debt payable at a future day, which are trans
ferred to the bank. Fleckner v. Bank, 8 
Wheat. 338, 5 L. Ed. 631 ; Bank v. Baker, 15 
Ohio St. 87. 

Although the discounting of notes or bills, In 
tts most comprehensive sense, may mean lending 
money and taking notes in payment, yet, in Its 
'tIiore ordinary sense, the discounting of notes or 
fiiiIs means advancinc a conslderaUoa for a bill 
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or note, deducting or discounting the interest which 
will accrue for the time the note has to run. Loan 
Co. v. Towner, 13 Conn. 249 ; In re Worth Lighting 
& Fixture Co. ( D. C. ) 292 F. 769, 772. 

Discounting by a bank means lending money upon 
a note, and deducting the interest or premium in 
advance. Bank v. Bruce, 17 N. Y. 507 ; State v. 
Save Inst., 48 Mo. 189 ; Bomar V. Wynn (Tex. Civ. 
App, ) 164 s. W. 1038, 1039. 

The ordinary meaning of the term "to discount" 
is to take interest in advance, and in banking is a 
mode of loaning money. It is the advance of mon
ey not due till some future period, less the interest 
which would be due thereon when payable. Weck
ler v. Bank, 42 Md. 592, 20 Am. Rep. 95. 

Discount, as we have seen, is the difference be
tween the price and the· amount of the debt, the 
evidence of which is transferred. That difference 
represents interest charged, being at the same rate, 
according to which the price paid, if invested until 
the maturity of the debt, will just produce its 
amount. Bank v. Johnson, 104 U. S. 276, 26 L. Ed. 
742 ; Napier V. John V. Farwell Co., 60 Colo. 319, 
153 P. 694, 695. 

C o m m ission Equivalent 

Where agreement provides for underwrit� · 
ing shares at "discount" of certain per cent., 
word "discount" is equivalent to commission. 
Stewart V. G. L. Miller & Co., 161 Ga. 919, 132 
S. E. 535, 538, 45 A. 'L. R. 559. 

Discounting a note and buying it are not iden
tical in meaning, the latter expression being used 
to denote the transaction when the seller does 
not indorse the note, and is not accountable for 
it. Bank v. Baldwin, 23 Minn. 206, 23 Am. Rep. 
683. 

I n  Practice 

A set-off or defalcatio.n in an action. Y�n. 
Abr. "Discount." But see Trabue's Ex'r v. 
Harris, 1 Metc. (Ky.) 597. 

D I SCO UNT B R O K E R. A ·bill broker ; one 
who discounts bills of exchange and promis
sory notes, and advances money on securi
ties. 

D I SC OV ERED P E R I L, D O CT R I N E  O F. A 
name for the doctrine otherwise known as 
that of the "last clear chance." See that ti

tle. 

D I SCOV E RT. Not married ; not subject to 
the disabilities of a co.verture. It applies 
equally to a maid and a widow. 

D I SCOVERY. In a general sense, the ascer
tainment of that which was previously un
known ; the disclosure or coming to light of 
what was previously hidden ; the acquisition 
of notice or knowledge of given acts or facts ; 
as, in regard to the "discovery" of fraud af- . 

fecting the running of the statute of limita
tio.ns, or the granting of a new trial for newly 
"discovered" evidence. Francis v. Wallace, 
77 Iowa, 373, 42 N. W. 323 ; Parker v. Kuhn, 
2i · Neb. 413, 32 N. W. 74, 59 Am. Rep. 852 ; 
Ho.wton v. Roberts, 49 S. W. 340, 20 Ky. Law 
Rep. 1331 ; MarbQurg v. McCormick, 23 Kan. ' . 
43 ; Moore v. Palmer, 43 N. D. 99, 174 N. W. 
93. 94 ; Kerrigan v.' O'Meara, 71 Mont. 1, 227 
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P. 819, 822 ; Davis T. Hibernia Savings &: 
Loan Society, 21 Cal. . App. 444, 132 P. 462, 
464 ; Roether v. National Union Fire Ins. 
00., a1 N. D. 634, 200 N. W. 818, 821. 

I II  I nternational Law 

As the foundation · for a cla1m of national 
own�rship or sovereignty, discovery is the 
finding of a country, continent, or island pre
viously unknown, or previously known only 
to its uncivilized inhabitants. Martin v. 
'Waddell, 16 Pet 409, 10 L. Ed. 997. 

I n Patent Law 

The finding out some substance, mechanical 
device, improvement, or application, not pre
viously known. In re Kemper, 14 Fed. Cas. 
287 ; Dunbar v. Meyers, 94 U. S. 197, 24 L. Ed. 
34 ; Judelson v. Hill Laundry Equipment Co. 
(D. C.) 18 F.(2d) 594, 595. 

Discovery, as used in the patent laws, depends 
upon invention. Every invention may, in a certain 
sense, embrace more or less of discovery, for it 
must always include something that is new ; but 
it by no means follows' that every discovery is an 
Invention. Morton v. Infirmary. 5 Blatchf. 121, Fed. 
Cas. No. 9,866. 

In Pn:ctice 
The disclosure by the defendant of facts, 

titles, documents. or other things which are in 
his exclusive knowledge or posseSsion, and 
which are necessary to the party seeking the 
discovery as a part of a cause or action pend
ing or to be brought in another court, or as 
evidence of his rights or titl� in such proceed
ing. Tucker v. U. S., 151 U. S. 164, 14 S. Ct. 
299, 38 L. Ed. 112 ;  Kelley v. Boettcher, 85 F. 
55, 29 C. C. A. 14. 

Also used of the disclosure by a bankrupt 
of ,his property for the benefit of creditors. 

In Mining Law 

As the basis of the right to locate a mining 
claim upon the public domain, discovery 
means the finding of mineralized rock in place. 
Migeon v. Railroad Co., 77 F. 249, 23 C. C. A. 
156 ; Book v. Mining Co. (0. C.) 58 F. 106 ; 
Muldrick v. Brown, 37 Or. 185, 61 P. 428 ; 
Mining Co. v. Rutter, 87 F. 806, 31 C. C. A. 
2,23 ; U. S. v. Safe Investment Gold Mining 
Co. (C. C. A.) 258 F. 872, 877 ; United States 
v. Lavenson (D. C;) 206 F. 755, 762 ; United 
States v. McCutchen (D. C.) 238 F. 575, 584 ; 
Mason v. Washington-Butte Mining Co. (0. 
c. A.) 214 F. 32, 35. 

D I SCOVERY, B I LL O F. In equity pleading. 
A bill for the discovery of facts resting in 
the knowledge of th� defendant, or of �eeds 
or writings, or other things in his custody or 
power ; but seeking no relief in consequence 
of the discovery, though it may pray for a 
stay of proceedings at law till the discovery 
is made. Story, Eq. Pl. §§ 311, 312, and notes ; 
Mitf. Eq. ,PI. 53. 

D I SCOVERY VEI N. See Vein. 

DISCB.B'l'I()N 

D I SC RED I T. To destroy or impair the .cred
ibility of a person ; to impeach ; to lessen 
the degree of credit to be accorded to a wit
ness or document, as by im.pugning ,. the ver
acity of the one or the genuineness of the 
other ; to disparage or weaken the relianc� 
upon the testimony of a witness, or upop doc
umentary evidence, by any means whatever. 

D I SCR E ETLY. Prudently ; judiciously ; 
with discernment. Parks v. City of Des 
MOines, 195 Iowa, 972, 191 N. W. 728, 731. 

D I SCREPANCY. A difference between two 
things which ought to be identical, as between 
one writing and another ; a variance, (q. 'V.) 
Also discord, discordance, dissonance. dissi
dence, unconformity, disagreement, difference. 
Smith v. Board of Canvassers of Oneida Coun
ty, 156 N. Y. S. 837, 841, 92 Misc. 607 ; In re 
Barrett, 2·04 N. Y. S. 705, 708, 209 App. Div. 
217 ; State v. Superior Court of King Coun
ty, 138 Wash. 488, 244 P. 702, 703. 

D I SCRETELY. Separately ; disjunctively. 
Parks v. City of Des Moines, 195 Iowa, 972, 
191 N. 'V. 728, 731. 

Discretio est discern ere' per legem qu id sit j us� . 
tu m. 10 Coke, 140. Discretion is to know 
through law what is just. 

D iscretio est scire per legem q uid sit Justum.  
Discretion consists in knowing what is just 
in law. Le Roy v. New York, 4 Johns. Oh. (N. 
Y.) 352, 356. 

D IS C R ET I O N .  Power or privilege , of the 
court to act unhampered by legal rule. Os· 
born v. United States Bank" 9 Wbeat. 866, 
6 L. Ed. 204 ; Ex parte Chase; 4.3 Ala,. 810 ; 
Lent v. Tillson, 140 U. S. 316, 11 S� Ct. 825, 
35 L. Ed. 419 ;  State V. Cummings, 36 Mo� 
278 ; Murray v. Buell, 74 Wis . .  14, 41 N. W. 
1010 ; Perry v. Salt Ltike City Council, 7 
Utah, 143, 25 P. 998; 11

' 
L. R. A. 446 ; . Pace v; 

Olvey (Tex. Giv. App.) 282 S. W. 946, 942 ; 
Deeds v. Deeds, 108 Kan. 770, 196 , P. 1109, 
1110 ; State v. Lewis, 113 ar. 359, 230 P. 543, 
544 ; State ex reI. and to Use of Kersey v. 
Pemiscot Land & Cooperage 00., 317 Mo. 41, 
295 S. W. 78, 80 ; State v. Ferranto, 112 Ohio 
St. 667, 148 N. E. 362, 364 ; Watt v. Stanfield, 
36 Idaho, 366, 210 P. 998, 1000 ; DaviS v. Bos
ton Elevated Ry. Co., 235 .Mass. 482, 126 N. E. 
841, 843 ; Barrett v. Miner, 196 N. Y. S. 175, 
181, 119 Misc. 230 ; Mason v. Ford, 90 Okl. 
112, 216 P. 129, 131 ; City of Sioux Falls v. 
Marshall, 48 S. D. 378, 204 N. W. 999, 1002, 
45 A. L. R. 447 ; People v. Gage, 188 Mich. 
635, 155 N. W. 464, 467 ; Fretland v. Cantrall, 
78 Or. 439, 153 P. 479, 480 ;  In re Welischt 
18 Ariz. 517, 163 P. 264, 265 ; State ex reI. 
Wagener v. Cook (Mo. App.) 187 S. W. 1122 ; 
Griffin v. State, 12 Ga. App. 615, 77 S. El 1080. 
1083. 

When applied to public functionaries, discretion 
means a. power or right conferred upon them by 
law of acting officially. in certaW . circumstances., 
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according to the dictates of their own judgment and 
conscience, uncontrolled by the judgment or con
science of others. This discretion undoubtedly is 
to some extent regulated by usage, or, if the term 
is preferred, by fixed principles. But by this is to 
be understood nothing more than that the same 
court cannot, consistently with its own dignity, 
and with Us character and duty of administering 
impartial justice, decide in different ways two cas
es in every respect exactly alike. The · question 
of fact whether the two cases are alike in every 
color, circumstance, and feature is of necessity to 
be submitted to the judgment of some tribunal. 
Judges v. People, 18 Wend. ( N. Y.) 79, 99 ; State 
v. Tindell, 112 Kan. 256, 21() P. 619, 622 ; First Nat. 
Bank v. Hayes, 186 Iowa, 892, 171 N. W. 715, 718 ; 
School Dist. No. 2 of Silver Bow County v. Richards, 
62 Mont. 141, 205 P. 206, 20-8 ; Wilson v. Michigan 
State Board of Regif?tration in Medicine, 228 Mich. 
25� 199 N. W. 643, 644 ;  Board of Permanent Road 
Com'rs of Hunt County v. Johnson (Tex. Civ. App.)  
231 s. W. 859, 860 ; Parker v.  Industrial Insurance 
Department, 102 Wash. 54, 172 P. 830 ; Ridgway v. 
City of Fort Worth (Tex. Civ. App.)  243 s. W. 740, 
'144-

Lord Coke defines judicial discretion to be "dis
cern ere per Zegem quid sit justum," to see what 

. would be just according to the laws in the premises. 
It does not mean a wild self-willfulness, which 
may prompt to any and every act ; but this judicial 
discretion is guided by the law, ( see what the law 
declares upon a certain statement of facts, and then 
decide in accordance with the law,) so as to do 
substantial eq..lity and justice. Faber v. Bruner, 
13 Mo. 543. It is a legal discretion to be exer
Qised in discerning the course prescribed by law 
and is not to give effect to the will of the judge, 
b�t to that of the law. McGurty v. Delaware, L. 
& W. R. Co., 158 N. Y. S .  285, 286, 172 App. Div. 
46 .. 

True, it is a matter of discretion ; but then the 
discretion is not willful or arbitrary, but legal. 
And, although its exercise be not purely a matter 
of law, yet it "invoZ'ves a matter of law or legal 
inference," in the language of the Code, and an 
appeal will lie. Lovinier V,. Pearce, 70 N. C. 17L 

In criminal law and the law of tortsi, it 
means the capacity to distinguish between 
what is right and wropg, lawful or unlawful, 
wise or foolish, sufficiently to render one 
amenable and responsible for. his acts. Towle 
V:. State, 3 Fla. 214. 

JudiciaZ Discretion, LegaZ Discretion 
These terms are applied to the discretionary ac

tion of a judge or court, and mean discretion as 
above defined, that is, discretion bounded by the 
rules and principles of law, and not arbitrary, ca
pricious, or unrestrained. "Judicial discretion" is 
substantially synonymous with judicial power. 
Griffin v. State, 12 Ga. App. 615, 77 S. E. 1080, 1083. 
It is .  not the indulgence of a judicial whim, but 
the exercise of judicial judgment, based on facts 
and guided by law, Smith v. Hill (C. C. A.) 5 F. 
(2d) 188, or the equitable decision of what is just 
and proper under the circumstances, People v. 
Pfanschmidt, 262 Ill. 411, 104 N. E. 804, 816, Ann. 
Cas. 1915A, 1171. It is simply the technical name 
of the decision of certain questions of fact by the 
court. Nawn v. Boston & M. R. R't 77 N. H. 289. 
91 A. 181, 182. 

. Wise conduct and management ; cautious 
discernment, especially as to matters of pro-
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priety and self-control ; prudence ; circum� 
spection ; wariness. Arkansas Valley T'own 
& Land Co. v. Atchison, T. & S. F. Ry. Co., 49 
Okl. 282, 151 P. 1028, 1031. 

D I SCRET I ONARY T RUSTS. Such as are not 
marked out on fixed lines. but allow a certain 
amount of discretion in their exercise. r.rhose 
which cannot be duly administered without 
the application of a certain degree of prudence 
and judgment. 

D I SC R I M I NAT I O N. With reference to com
mon carriers (especially railroads), a 'breach 
of the carrier's duty to treat all shippers 
alike, and afford them equal opportunities to 
market their product. Cox v. Pennsylvania 
R. Co., 87 A. 581, 583, 240 Pa. 27. A carrier's 
failure to treat all alike under substantially 
similar conditions. Kentucky T'raction & 
Terminal Co. v. Murray, 176 Ky. 593, 195 
S. W. 1119, 1120. 

"Discrimination" is a term well understood in 
the nomenclature of transportation over railroads. 
It implies to charge shippers of freight, as com
pensation for carrying the same over railroads, un
equal sums of money for the same quantity of 
freight for equal distances ; more for ' a shorter 
than a longer distance, more in proportion of dis
tance for a shorter than a longer distance ; more 
for freights called local freights than those des
ignated oth�rwise ; more for the former in propor
tion to distance such freights may be carried than 
the latter. Atchison, T. & S. F. Ry. Co. v. State, 
85 Okl. 223, 206 P. 236, 239. 

In constitutional law, the effect of a stat
ute which confers particular privileges on a 
class arbitrarily selected from a large num
ber of persons, all of whom stand in the same 
relation to the privileges granted and be
tween whom and those not favored no reason
able distinction can be found. Franchise 
Motor Freight Ass'n v. Seavey, 235 P. 1000, 
1002, 196 Cal. 7Q, 

D I SC USSI O N, 

I n  the Civil Law 

A proceeding, at the instance of a surety, 
by which the creditor is obliged to exhaust 
the property of the principal debtor, towards 
the satisfaction of the debt, before having re
course to the surety ; and this . right of the 
surety is termed the "benefit of discussion." 
Civ. Code La. art. 3045, et seq. 

I n Scotch Law 

The ranking of the proper order in which 
heirs are liable to satisfy the debts of the 
deceased. Bell. 

D I SEASE. Deviation trom the healthy or 
normal condition of any of the functiQns or 
tissues of the body ; an alteration in the 
state of the body or Of some of its organs, 
interrupting '  or disturbing the performance of 
the vital functions, and causing or threaten
ing pain and weakness ; illness ; sickness ; 
disorder ; malady ; bodily infirmity. 01'de� 
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of United ()ommerelaI Travelers of America 
v. Nicholson (C. C. A.) 9 F.(2d) 7, 14 ; People 
V. Sanger, 222 N. Y. 192, 118 N. E. 637 ; Perry 
v. Van Matre, 176 Mo. App. 100, 161 S. W. 
643, 647 ; Merriam v. Hamilton, 64 Or. 476, 
130 P. 406, 407. 

In construing a. '  policy of life insurance, 
it is generally true that, before any temporary 
ailment can be called a "disease," it must be 
such as to indicate a vice in the constitution, 
or be so serious as to have some bearing upon 
general health and the continuance of life, 
or such as, according to common understand
ing, would be called a "disease." Cushman 
v. Insurance Co., 70 N. Y. 77 ; Insurance Co. 
v. Yp.ng, 113 Ind. 159, 15 N. E. 220, 3 Am. 
St. Rep. 630 ; Insurance Co. v. Simpson, 88 
Tex. 333, 31 S. W. 501, 28 L. R. A. 765, 53 Am. 
St. Rep. 757 ; Delaney v. Modern Acc. Club, 
121 Iowa, 528, 97 N. W. 9'1, 63 L. R. A. 603 ; 
Northwestern Mut. Life Ins. Co. v. Wiggins 
(C. C. A.) 15 F.(2d) 646, 648 ; Sovereign Camp 
of the Woodmen of the World v. Treanor (Tex. 
Civ. App.) 217 s. W. 204, 206 ; Metropolitan 
Casualty Ins. Co. v. Cato, 113, Miss. 303, i74 So. 
118, 119. 

An ulcer is a "disease" or "infection," with
in Workmen's Compensation Law, § 3, subd. 
7, declaring that "injury," or "personal in
jury," as used in the act, means only acci
dental injuries arising out of and in the 
course of employment and such disease or 
infection as may naturally and unavoidably 
result therefrom. Pinto v. Chelsea Fibre 
Mills, 186 N. Y. S. 748, i/50, 196 App. Div. 221 ; 
Mutual Life · Ins. Co. of New York v. Dodge 
(C. C. A.) 11 F.(2d) 486, 489. 

D I SEASE C O M MiON TO BOTH S EX ES. 
Malady, sickness, or illness that both males 
and females have. National Life & Accident 
Ins. Co. v. Weaver (Tex. Oiv. App.) 226 S. W. 
754, 757. 

D I SENTA I L I N G D EED.  In English law. 
An enrolled assurance barring an entail, pur
suant to 3 & 4 Wm. IV. c. 74. 

D IS F I G U R E M E NT. That which impairs or 
injures the 'beauty, symmetry, or appearance 
of a person or thing ; that which renders un
sightly, misshapen, or imperfect, or deforms 
in some manner. Superior Mining Co. v. In
dustrial CommiSSion, 141 N. E. 165, 309 Ill. 
339 ; Jones v. General Accident Fire & L.ife 
Assur. Corporation, 1 La. App. 88, 89 ; Vuke
lich v. Industrial Commission of Utah, 62 
Utah, 486, 220 P. 1073, 1075 ; Lee v. COmmon
wealth, 135 Va. 572, 115 S. E. 671, 673. 

D I SF RANC H I SE. To deprive of the rights 
and privileges of a free citizen ; to deprive 
of chartered rights and immunities ; to de
prive of any franchise, as of the right of vot
ing in elections, etc. Webster. 

D I SF RAN C H I SEMENT. The act of disfran
chising. The act of depriving a member of a 
corporation . of his right as such, by expulsion. 

DISHONOR 

1 BoUY. Inst,' Jio. :t92. Riehards v. Clarks
burg, 30 W. Va. 491, 4 S. E. 1774 ; White v. 
Brownell, ·4 Abb. Prac. (N. S.) (N. Y.) 192. 

It differs from ' amotion (q. 'V.) which is 
applicable to the removal of an officer from 
office, leaving him his rights as a member� 
Willcock, Mun. Corp. no. 708 ; Ang. & A. 
Corp. 237. 

. 

In a more popular sense, the taking away 
of the elective franchise (that is, the right 
of voting in public elections) from any citi
zen or class of citizens. 

D I SGAV EL. In English law. To deprive 
lands of that principal quality of gavelkind 
tenure by which they descend equally among 
aU the sons of the tenant. 2 Wood. Lect. 
76 ; 2 Bl. Comm. 85. 
D I SG RACE. Ignominy ; ,shame ; dishonor. 
No witness is required to disgrace himself. 
13 How. State Tr. 17, 334. 

D I SGRA D I NG. In old English law. The de
priving of an order or dignity. 

D I SGU I SE, V� To change the guise or ap
pearance of, especially to conceal by unusual 
dress ; to hide by a counterfeit appearance ; 
to' affect or change by liquor ; to intoxicate. 
Darneal v. State, 14 Okl. Cr. 540, 174 P. 2.90, 
292, 1 A. L. R. 638. 

. 

D I SG U I SE, n. A counterfeit habit ; a dress 
intended to conceal the person who wears it. 
Webster. Also slight intoxication. Darneal 
V. State, 14 Okl. Or. 540, 174 P. 290, 292, 1 
A. L. R. 638. 

Anything worn upon the person with the 
intention of so altering the wearer's appear
ance that he shall not be recognized by those 
familiar with him, or that he shall be taken 
for another person. 

A person lying in ambush, or concealed behind 
bushes, is not in "disguise," within the meaning 
of a statute declaring the county liable ' in dam
ages to the next of kin of any one murdered by 
persons in disguise. Dale County v. Gunter, 46 Ala. 
118, 142. 

D I SH ERI SON. Disinheritance ; ., depriving 
one of an inheritance. Obsolete. See Aber
nethy v. Orton, 42 Or. 437, 71 P. 327, 95 Am. 
St. Rep. 774 ; In re Byford's Will, 65 Okl. 
159, 165 P. 194, 196. 

D I S H E R I T O R. One who disinherits, or puts 
another out of his freehold. Obsolete. 

D I S H O N ESTY. Disposition to lie, cheat or 
defraud ; untrustworthiness ; lack of in
tegrity. Alsup v. State, .91 Tex. Cr. R. 224, 
238 S. W. 667, H69 ; In re Briggs' Will, 171 
App. Div. 52, 156 N. Y. S. 947, 949. 

D I S H ONOR. In mercantile law and usage. 
To refuse or decline to accept a bill of ex
change, or to refuse or neglect to pay a bill . 
or note at maturity. Shelton v. Braithwaite, 
7 Mees. & W. 436 ; Brewster v. Arnold, 1 Wis. 
276. 
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Notice of Dishonor 

A notice given by the holder to the drawer 
of a bill, or to an indorser of a 'bill or note, 
that it has been dishonored by nonacceptance 
on presentment for acceptance, or by non
payment at its maturity. "2 Daniel, Neg. 
lnst. § 970. 

D I S I N CA RC ER ATE. To set at liberty, to 
free from prison. 
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one of which the other is tak-en away ; it is 
usually expressed by the word " or.'.' 

D I SLOCAT I ON.  To put out of proper place. 
Gallagher v. Monroe, 222 Mich. 202, 192 N. 
W. 609. 

D I S LOY AL. Not true to ; unfaithful. Unit
ed States v. Ault (D.' C.) 263 F. 800, ' 810 ; 
United States v. Strong (D. C.) 263 F. 789, 
796 ; United States v. Krafft (C. O. A.) 249 
F. 919, 925, L. R. A. 1918F, 402. D I SI N F ECTED. Made free from injurious 

or contagious diseases. Clampitt v. St. Louis 
Southwestern Ry. Co. of Texas (Tex. eiv. D I SM ES. Tenths ; tithes, (q. 'P.) The orig
App.) 185 s. W. 342, 344. inal form of "dime," the name of the Ameri-

can coin. 
D I S I N H E R I SON. In the civil law. The act 
of depriving a forced heir of the inheritance 
which the law gives him. . 

D I S I N H E R I TA N C E. The act by which the 
owner of an estate deprives a person. who 
would otherwise be his heir of the right to 
inherit it. C<>peland v. Johnson, 101 Ok1. 228, 
224 P. 986. 988. 

D I S I NTER. To exhume. unbury, take out of 
the grave. People v. Baumgartner. 135 Cal. 
72, 66 P. 974. 

D l S I  NTERESTED. Not concerned, in re
spect to possible gain or loss. in the result 
of the pending proceedings ; impartial. not 
biased or prejudiced. Chase v. Rutland. 47 
Vt. 393 ; In re Big Run, 137 Pa. 590, 20 A. 
711 ; McGilvery v. Staples, 81 Me. 101, 16 A. 
404 ; Wolcott v. Ely, 2 Allen (Mass.) 340 ; 
HIckerson v. Insurance Co., 96 Tenn. 193, 33 
S. W. 1(}41 , 32 L. R. A. 172 ; Kroger Grocery 
& Baking Co. v. Hamlin, 193 Ky. 116, 235 
S. W. 4, 6 ;  Kraft v. Tenningkeit, 204 Iowa, 
15, 214 N. W. 562, 563 ; Orange County v. 
Storm King Stone Co., 229 N. Y. 460, 128 N. 
E. 677, 679. 

D I S I  N.TERESTED W I T N:ESS. One who has 
no interest in the cause or matter in issue, 
and who is lawfully competent to testify. 
Jones v. Larrabee, 47 Me. 474 ; Warren v. 
Baxter, 48 Me. 195 ; Appeal of Combs, 105 Pa. 
155 ; State v. Easterlin, 61 S. C. 71, 39 S. E. 
250 ; In re Baughman's Estate, 281 Pa. 23, 126 
A. 58, 60 ;  State v. Davis, 154 La. 295, 302, 
97 So. 449, 451 ; Fitzhugh v. Nirschl, 77 Or. 
514, 151 P. 735, 736 ; In re Johnson's Estate, 
249 Pa. 339, 94 A. 1082 ; In re Palethorp's 
Estate, 249 Pa. 389, 94 A. 1060, 1065. 

D I SJ U NCT I M. Lat. In the civil law. Sep
arately ; severally. The opposite of conjunc
tim, (q. 'P.) Inst. 2, 20. 8. 

D I SJ U N,CT I V E  ALLEGAT I ON.  A statement 
in ' a pleading or indictment which expresses 
or charges a thing alternatively, with the con
junction "or ;" for instance, an averment that 
defendant "murdered or ' caused to De mur-
dered," etc .. , woUld bel of this · character. . : 
DISJUNCTJY.� TERM. · o.ne which is placed 
between two contraries, by the affirming . .  of 

o I S,I\1 I  SS. To send away ; to discharge ; to 
cause to be removed temporarily or perma
nently ; to relieve from duty. To dismiss an 
action or suit is to send it out of court without 
any further cohsideration or hearing. Bos
ley v. Bruner, 24 Miss. 462 ; Taft v. Northern 
Transp. Co., 56 N. H. 417 ; Goldsmith v. 
Smith (C. C.) 21 F. 614 : The Fort Gaines (D. 
C.) 18 F.(2d) 413 ; School District No. 1 of 
J efi'erson County v. Parker, 82 Colo. 385, 260 
P. 521, 522 ; People ex reI. Tims v. Bingham 
(Sup.) 166 N. Y. S; 28, 29 ; Goldsmith v. Board 
of Education of Sacramento City High School 
Dist .. 66 Cal. App. 157, 225 P:783, 785 ; Nichols 
v. Sunderland, 77 Cal. App. 627, 247 P. 614, 
618. 

D I SM I SSAL The dismissal of an action, 
suit, motion, etc., is an order or judgment 
finally disposing of it by sending it o� �f 
court, thou�h without a trial of .the issues in
volved. Frederick v. Bank, 106 Ill. 149 ; 
Dowling v. Polack, 18 Cal. 627 ; Brackenridge 
v. State, 27 TeX. App. 513, 11 S. W. 630, 4 
L. R. A. 360. The term · is often ·used to in
dicate an adjudication 'on the merits. Knox 
v. Crump, 15 Ga. App. 697, 84 S. E. 169, 173 ; 
Sanders v. Farrier (Tex. Civ. App.) 271 S. W. 
293, 298 ; Porboner v. Miller, 97 Misc. 376, 
161 N. Y. S. 306, 308 ; Butler v. McSweeney, 
222 Mass. 5, 109 N. E. 653, 655. 

D I SM I SSAL AGR EED. A dismissal entered 
in accordance with the agreement of the par
ties, amounting to an adjudication of the mat
ters in dispute between them or to a renun
ciation by the complainant of the claims as
serted in his pleadings. Root v. Water Sup
ply Co., 46 Kan. 183, 26 P. 398 ; Lindsay v. 
Allen, 112 Tenn. 637, 82 S. W. 171. See Halde
man v. U. S., 91 U. S. 58.6, 23 L. Ed. 433 ; Turn
er v. Fleming, 37 Okl. 75, 130 P. 551, 552, 45 
L. R. A. (N. S.) 265, Ann. Cas. 1915B, 831 ; Bar
dach Iron & Steel Co. v. Tenenbaum, 136 Va. 
163, 118 S. E. 502, 504� 

D I SM ISSAL .. � W I THOUT PREJ U D I CE. Dis. 
missal, as of a bill in equity, without preju
dice to the right of · the complainant . to sue 
again on the same cauSe of action. The effect 
of the words "without prejudice' "  is to 'pre- '  
vent " th� " decree.: of · dismissal from; operating 
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as a bar to a subsequent sutt. Lang v. War� 
ing, 25 Ala. 625, 60 Am. Dec. 533. 

D I SM I SSAL W I TH P R EJ U D I CE. An adjudi
cation on the merits, and final disposition, 
barring the right to ,bring or maintain an ac
tion on the same claim or cause. Pulley v. 
Chicago, R. I. & P. Ry. Co., 122 Kan. 269, 251 
P. 1100, 1101. It is res judicata as to every 
matter litigated. ' Roden v. Roden, 29 Ariz. 
549, 243 P. 413, 415. A judgment of dismissal 
and a judgment of nonsuit have the same le
gal effect. Suess v. Motz, 220 Mo. App. 32, 
285 S. W. 775, 776. 

Temporary or permanent removal from of
fice ; termination of a servant's employment. 
Nichols v. Sunderland, 77 Oal: App. 627, 247 
P. 614, 618. 

D I SM I SSED. A judgment of "Dismissed," 
without qualifying words indicating a right 
to take further proceedings, is presumed to 
be dismissed on the merits ; Durant v. Es
sex Co. , 7 Wall. 107, 19 L. Ed. 154. But a bill 
"dismissed" on motion of complainant does 
not bar a second suit ; Ex parte Loung June 
(D. O.) 160 F. 251, 259. 

DlSPABAGBMEN'l' 

houses, common gaming houses, and places 
of a like character. 1 Bish. Orim Law, § 1106 ; 
State v. Wilson, 93 N. O. 608 ; Hickey v. State, 
53 Ala. 514 ; State v. Garity, 46 N. H. 61 ; 
State v. Grosofski, 89 Minn. 343, 94 N. W. 
1077 ; Oheek v. Oom., 79 Ky. 359 ; State v. 
McGahan, 48 W. V a. 438, 37 S. E. '573 ; State 
v. McDonald, 121 Minn. 207, 141 N. W. 110, 
112 ; Fanning v. State, 17 Ga. App. 316, 86 S.  
E. 731, 732 ; City of Ottumwa v.  Stickel, 195 
Iowa, 988, 990, 191 N. W. 797, 798 ; Kil
patrick v. Edge, 85 N. J. Law, 7, 88 A. 839, 
840 ; State ex reI. Kleinschmidt v. Moon (Mo. 
App.) 202 S. W. 609, 611 ; McGowan v. Ci.ty of 
Paragould, 163 Ark. 328, 260 S. 'V. 33, 34 ; 
Bennett v. State, 78 Tex. Cr. R. 231, 181 S. 
'V. 197, 19'9 ; Ex parte Yoshida, 70 Tex. Cr. R. 
212, 156 S. W. 1166 ; State v. Brooks, 146 La. 
325, 83 So. 637, 638 ; Putnam v. State, 9 Ok!. 
Cr. 535, 132 P. 916, 921, 46 L. R. A. (N. 8.) 593 ; 
State v. Rose, 147 La. 243, 84 So. 643, 645 ; 
State v. Reichman, 135 Tenn. 685, 188 S. W. 
597, 605, Ann. Cas. 1918B, 889 ; Fanning v. 
State, 17 Ga. App. 316, 86 S. E. 731, 732. 

D I SO R D E R LY P ERSONS. Such as are dan-
gerous or hurtful to the public peace and wel

D I SM I SSED FO R WANT d F EQU I TY. A fare by reason of their misconduct or vicious 
phrase used to indicate a decision on the habits, and are therefore amenable to police 
merits, as distinguished from one based upon regulation. The phrase is chiefiy used in stat
some formal defect. The dismissal may be utes. and the scope of the term depends on 10-
because the averments of complainant's bill cal regulations. See 4 Bl. Comm. 169. Code 
have been found untrue in fact, or hecause Cr. Proc. N. Y. § .s99 ; People v. Meara, 79 

they are insufficient to entitle complainant Misc. 57, 140 N. Y. S. 575 ; People v. Town
to the relief sought. Reinman v. Little Rock, send, 214 Mich. 267, 1'83 N. W. 177, 179, 16 A. 
237 U. S. 171, 35 S. Ct. 511, 513, 59 L. Ed. 900. L. R. 902 ; People v. Thrine, 218 Mich. 687, 

D I SMORTGAGE. To redeem from mortgage. 
188 N. W. 405, 406. 

D I SO RD E R. Turbulent or riotous behavior ; D I S PARAGA R E. In old English law. To 

immoral or indecent conduct. The breach of bring together those that are unequal, (dis

the public decorum and morality. pares conterre ;) to connect in an indecorous 
and unworthy manner ; to connect in mar
riage those that are unequal in blood and par
entage. 

D I SO R D E R LY. Contrary to the rules of 
good order and 'behavior ; violative of the 
public peace or good order ; turbulent, riot
ous, or indecent. 

D I SO R DE R LY CO N D U CT. A term of loose 
and indefinite meaning (except as occasionally 
defined in statutes), but signifying generally 
any behavior that is contrary to law, and 
more particularly such as tends to disturb the 
public peace or decorum, scandalize the com
munity, or shock the public sense of morality. 
People v. Keeper of State Reformatory, 176 
N. Y. 465, 68 N. E. 884 ; People v. Davis, 80 
.App. Div. 448,, 80 N. Y. Supp. 872 ; Oity of Mt. 
Sterling v. Holly, 108 Ky. 621, 57 S. W. 491 ; 
Pratt v. Brown, .sO Tex. 608, 16 S. W. 443 ; 
Kahn v. Macon, 95 Ga. 419, 22 S. E. 641 ; Peo
ple v. Miller, 38 Hun, 82 ; Tyrrell v. Jersey 
City, 25 N. J. Law, 536. 

D I SPARAGAT I O .  In old English law. Dis
paragement. H OJrede8 maritentur absque dis
paragatione, heirs shall be married without 
disparagement. Magna Charta (9 Hen. III.) 
c. 6. 

D I SPARAGAT I O N .  L. Fr. Disparagement ; 
the matching an heir, etc., in marriage, un
der his or her degree or condition, or against 
the rules of decency. Kelham. 

. 

D I S PARAGE. To connect unequally ; 
match unsuitably. 

to 

D I SPA RAG EM ENT. In old English law. An 
lllJury by union or comparison with some 
perSall or thing of inferior rank or excel-

�lence. 
D I'SO B D E R LY HO USE. In criminal law. Marriage without disparagement was mar
A house the inmates of which behave so badly riage to 'one of suitable rank and character. 
as to become a nuisance to the neighborhood. 2 Bl. Oomm. 70 ; Co. Litt. 82b. Shutt v. Car
It has a wide meaning, and includes bawdy loss, 36 N. C. 232. 
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D I SPARAG I U M. In old Scotch law. In- 96 Am. Dec. 83 ;  Sweeney v. Independent Or
�quality in blood, honor, dignity, or other- der of Foresters, 190' App. Div, 787. 181 N. Y. 
wise. Skene de Verb. Sign. S. 4, 5. 

D isparata non debent j u ngi .  Things unlike 
ought not to be joined. Jenk. Cent. 24, margo 

D I SPARI(. To. dissolve a park. Oro.. Car. 
59. To. co.nvert it into o.rdinary ground. 

D I SPATC H, or D ESPATCH.  A message, let
ter, o.r order sent with, speed Gn affairs of 
state ; a telegraphic message. 

Celerity ; expedition ; speed. Stockman V. 
Boston & M. R. R., 117 Me. 35, 102 A. 560, 
562. 

I n  Mariti me Law 

Diligence, due activity, 0.1' proper speed in 
the discharge of a cargo. ; the opposite of de
lay. Terjesen v. Carter, 9 Daly (N. Y.) 193 ; 
Moody V. Laths (D. C.) 2 F. 607 ; Sleeper v. 
Puig, 22 Fed. Cas. 321. 

Oust omary Dispatch 

Such as accords with the rules, customs, and 
usages of the port where the discharge is made. 

Quick Dispatch 

Speedy discharge ()f cargo without allowance for 
the customs or rul� of the port or for delay from 
the crowded state of the harbor or wharf. Mott 
v. Frost (D.  C . )  47 F. 82 ; Bjorkquist v. Certain 
Steel Rail Crop Ends (D. C.) 3 F. 717 ; Davis V. 
Wallace, 7 Fed. Cas. 182. 

D I SPA U P E R. When a person, by reason of 
his poverty, is admitted to sue in forma pau
peri8, and afterwards, before the suit be end
ed, acquires any lands, or personal estate, 
0.1' is guilty of anything whereby he is liable 
to have this privilege taken from him, then he 
loses the right to sue in forma pauperi8, and is 
said to be dispaupered. Wharton. 

D I SPENSA RY. A "dispensary" is a place 
where a' drug is prepared or distributed. Peo
ple V. Cohen, 94 Misc. 355, 157 N. Y. S. 591. 
593. 

D ispensatio est mal i  prohibiti p rovida relaxatio, 
ut i l itate se·u n ece'ss·itate pe·nsata; et est de Jure 
domino regi co nces·s.a, p ropte·r im pos.sibilitate·m 
prrevidendi del omn ibus p'artlcularibus. A dis
pensation is the provident relaxation of a 
malum prohibitum weighed from utility or 
necessity ; and it is conceded by law to the 
king on account of the impossibility of fore
knowledge concerning all particulars. 10 Coke, 
88. 

D ispensatio est vuln us, quod vulnerat jus com
m une. A di.spensation is  a wound, which 
wounds common law. Dav. II'. K. B. 69. 

D I SPENSAT I O N .  An exemption from some 
laws ; a permission to do something forbid
den ; an allowance to omit something com
manded ; the canonistic name for a license. 
Wharton ; Baldwin V. 'Taylor, 166 Pa. 507, 31 
A. 250 ; Viele v. Insurance Co., 26 Iowa, 56, 

A relaxation of law for the benefit or advantage 
of an individual. In the United States, no power 
exists, except in the .legislature, to dispense with 
law ; and then it is not so much a dispensation as 
a change of the law. 

D I SPENSE. Etymologically, "dispense" 
means to. weigh out, pay out, distribute, reg
ulate, manage, control, etc., but when used 
with "with," it has, among other meanings, 
that of "doing without," and "doing away 
with," being synonymous with "abolish." Al
exander v. City of Lampasas (Tex. Civ. App.) 
275 S. W. 614, 616 ; Foreman v. United States 
(C. C. A.) 255 F. 621, 623 ; United States v. 
Reynolds (D. C.) 244 F. 991. 

D I SPERSONARE. To. scandalize or dispar
age. Blount. 

D I SPLACE. This term, as used in shipping 
articles, means "disrate," and does not im
port authority of the master to discharge a 
second mate, notwithstanding a usage in the 
whaling trade never to disrate an officer to a 
seaman. Potter v. Smith, 103 Mass. 68. 

D I SPO N E. In Scotch law. To grant or con
vey. A technical word essential to the con
veyance of heritable property, and for which 
no equivalent is accepted, however clear may 
be the meaning of the party. Patel's. Compo 

D I SPONO. Lat. To dispose of, grant, or 
convey. Di8ponet, he grants or alienates. Jus 
iU8ponendi, the right of disposition, i. e., of 
transferring the title to property. 

D I SPOSA B L E  PO RT I ON.  That portion of a 
man's property which he is free to dispose of 
by will to beneficiaries other than his wife 
and children. By the ancient common law, 
this amounted to. one-third of his estate if he 
was survived by both wife and children. 2 
Bl. Comm. 492 ; Hopkins v. Wright, 17 Tex. 
36. In the civil law (by the Lex Falcidia) it 
amounted to three-fourths. Mackeld. Rom. 
La w, §§ 708, 771. 

D I SPOSA L. Sale, pledge, gIvmg away, use, 
co.nsumption or any other disposition of a 
thing. National Surety 00.. v. Jarrett, 95 W. 
Va. 420, 121 S. E. 291, 294 ; Ross v. Trustees 
of University of Wyoming, 30 Wyo. 433, 222 
P. 3, 5 ;  C. B. :Norton Jewelry Co. v. Maddock, 
115 Kan. 108, 222 P. 113, 114. 
D I SPOSE O F. To alienate or direct the own
ership of property, as disposition by will. 
Used also of the determination of suits. Call
ed a word of large extent. Koerner v. Wil
kinson, 96 Mo. App. 510, 70 S. W. 509 ; Love 
v. Pamplin (C. C.) 21 F. 760 ; U. S. V. Hack
er (D. O.) 73 F. 294 ; Benz v. Fabian, 54 N. J. 
Eq. 615, 351 A. 760 ; Elston v. Schilling, 42 N. 
Y. 7� ; Beard v. Knox, 5 Gal. 256, 63 .A.m. , 
Dec. 125: . 
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To exercise finally, In any manner, one'. 
power of control over ; to pass into the con
trol of someone else ; to alienate, relinquish, 
part with, or get rid of. Neilson v. Alberty, 
36 Okl. 490, 129 P. 847, 849 ; Roe v. Burt, 66 
Okl. 193, 168 P. 405, 406 ; State v. Rothman. 
7 Boyce (Del.) 226, 105 A. 427 ; State v. Han
dy, 7 Boyce (Del.) 224, 105 A. 426 ; Holland V. 
Bogardus-Hill Drug 00., 314 Mo. 214, 284 S. 
W. 121, 124 ; Stay v. Stay, 201 Ala. 173, 77 So. 
699 ; Munday v. Britton, 20.5 Mo. App. 153, 
222 S. W. 504, 505 ; Dayton Brass Oastings 
Co. v. Gilligan (D. O.) 267 F. 872, 877 ; St. 
Louis Union Trust Co. v. MacGovern & Co., 
297 Mo. 527, 249 S. W. 68, 70 ; In re Brown's 
Estate, 289 Pa. 101, 137 A. 132, 138. 

Often used in restricted sense of "sale" 
only, or so restricted by context. Roby v. 
Herr, 194 Ky. 622, 240 S. W. 49, 51 ; Page v. 
Covington, 187 N. O. 621, 122 S. E. 481, 482 ; 
State v. Laborde, 161 La. 771, 109 So. 485 ; 
Partello v. White, 197 Iowa, 24, 196 N. W. 719, 
723 ; In re Marr's Estate, 240 Pa. 38, 87 A. 
621, 622, Ann. Cas. 1915A, 167 ; Bea}rey v. 
Knutson, 90 Or. 574, 174 P. 1149, 1151 ; Board 
of Trustees of St. Helen's Hall v. Oregon Con
sistory No. 1, 103 Or. 621, 206 P. 301, 303 ; 
Illinois Life Ins. 00. v. Beifeld, 184 Ill. App. 
582, 593 ; Hunt v. Dallas Trust & Savings 
Bank (Tex. Oiv. App.) 237 s. W. 605, 608 ; 
Merchants' Nat. Bank of Mandan v. First 
Nat. Bank (C. C. A.) 238 F'. 502, 507. 

D I SPOSI N G  CAPAC I TY O R  M I N D. These 
ar'e alternative or synonymous phrases in the 
law of wills for "sound mind," and "testa
mentary capacity" (q. v.). Lockhart v. Fer
guson, 243 Mass. 226, 137 N. E. 355, 356. 
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,mal, but by affirmative evidence to the con
trary. Irsch v. IrS<!h, 12 N. Y. Oiv. Proc. R. 
182. 

D I SPU N ISHABLE. In old English law. Not 
answerable. 00. Litt. 27b, 53. 1 Steph. 
Oomm. 245. Not punishable. "This murder 
is dispunishable." 1 Leon. 270. 

D I SPUTAT I O  FO R I .  In the civil law. Dis
cussion or argument before a court. Mackeld. 
Rom. Law, § 38 ; Dig. 1, 2, 2, 5. 

D I SPUT E. A conflict O'r controversy ; a con
flict of claims or rights ; an assertion of a 
right, claim, or demand on one side, met by 
contrary claims or allegations on the other. 
Slaven v. Wheeler, 58 Tex. 25 ; Keith v. Levi 
(0. C.) 2 F. 745 ; Ft. Pitt Gas 00. v. Borough 
of Sewickley, 198 Pa. 201, 47 A. 957 ; Rail
road Co. v. Clark, 92 F. 968, 35 O. O. A. 120 ; 
Southern Cotton Oil 00. v. Currie, 20 Ala. 
App. 1, 102 So. 149, 150. 

Di8putabZe P1'e8umption 

A presumption of law, which may be rebutted or 
disproved. See Presumptions. 

Matter in Di8pute 

The subject of litigation ; the matter for which 
a suit is brought and upon which issue is  joined, 
and in relation to which jurors are called and wit
nesses examined. Lee v. Watson, 1 Wall. 339, 17 L. 
Ed. 557 ; Smith v. Adams, 130 U. S.  167, 9 S. ct. 
566, 32 L. Ed. 985. 

D i SQUA L I FY. To divest or deprive of qual
ifications ; to incapacitate ; to render ineligi
ble or unfit ; as, in speaking of the' . "disqual
ification" of a judge by reason of his interest 
in the case, of a juror by reason of his holding 

D I SPOS I T I ON.  In Scotch law. A deed of a fixed preconceived opinion, or of a candi
alienation by which a right to property is con- date for public office by reason of non-resi
veyed. Bell. dence, lack of statutory age, previous com-

D I SPOSI T I V E  FACTS. Jural facts, or those 
acts or events that create, modify or extin
guish jural relations. Kocourek, Jural Rela
tions (2d Ed.) p. 17. 

mission of crime, etc. In re Tyers' Estate, 
84 N. Y. S. 934, 41 Misc. 378 ; In re Maguire, 
57 Cal. 606, 40 Am. Rep. 125 ; Carroll v. Green, 
148 Ind. 362, 47 ,N. E. 223 ; In re Nevitt, 117 

. F. 448, 54 C. O. A. 622 ; State v. Blair, 53 Vt. 
D I SPOSSESS. To oust from land by legal 28 ; Pinkney v. State, 22 Ga. App. 105, 95 S. 
process ; to eject, to exclude from realty. E. 539 ; McMullen v. State, 93 Fla. 693, 112 

Matthews v. Deason (Tex. Oiv. App.) 200 S. So. 462, 464 ; Smith v. Goodell, 258 Ill. 145, 

W. 855, 856 ;  ,Pursel v. Reading Iron 00. (C. 101 N. E. 255, 256 ; In re Williams, 139 Ga. 
C. A.) 232 F. 801, 807. 524,. 77 S. E. 624, 626 ; Goats v. Benton, 80 

D I SPOSSESS PROCEED I N GS. Summary 
process by a landlord to oust the tenant and 
regain possession of the premises for nO'n
payment of rent or other breach of the con
ditions of · the lease. Of local origin and col
loquial use in New York. 

D I SPOSSESSI ON.  Ouster ; a wr�ng that 
carries with it the amotion of possession. An 
act whereby the wrong-doer gets the actual 
occupation of the land or hereditament. It 
includes abatement, intrusion, disseisin, dis
continuance, deforcement. 3 Bl. Comm. 167. 

D I SPROVE. To refute ; to prove to be false 
or erroneous ; not necessarily by mere d&-
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Okl. 93, 194 P. 198, 200, 19 A. L. R. 1038 ; 
Platt v. Shields, 96 Vt. 257, 119 A. 520, 523. 

D I SRATE. In maritime law. To deprive a 
seaman or petty officer of his "rating" or 
rank ; to reduce to a lower rate or rank. 

D I SRAT'I ONARE, or D I RAT I O N A R E. To 
justify ; to clear one's self of a fault ; to tra
verse an indictment ; to disprove. Enc. Lond. 

D I SREGARD. To treat as unworthy of re
gard or notice ; to take no notice of ; to 
leave out of consideration ; to ignore ; to 
overlook ; to fail to observe. State v. Long, 
187 Mo. App. 223, 173 S. W. 722, 724 ; Norman 
v. Norman, 94 S. O. 204, 77 S. E. 865, 866 ; 
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Cunningham v. Fredericks, 106 Conn. 665, 138 
A. 790, 793. 

D I SREPA I R. The state of being in need of 
repair or restoration after decay or injury. 
Wyoming Coal Mining Co. v. Stanko, 22 Wyo. 
110, 138 P. 182, 183. 

D I SREPUTE. Loss or want of reputation ; 
ill character ; disesteem ; discredit. U. S. 
v. Ault (D. C.) 263 F. SOO, 810 ; U. S. v. Strong 
(D. C.) 263 F. 789, 796. 

D I SSASI NA. In old Scotch law. Disseisin ; 
dispossession. Skene. 

D ISSECT I O N. The act of cutting into pieces 
an animal or vegetable for the purpose of as
certaining the structure and use of its parts. 
The anatomical examination of a dead body 
by cutting into pieces or exscinding one or 
more parts or organs. Wehle v. Accident 
Ass'n, 31 N. Y. S. 865, 11 Misc. 36 ; Suddutb 
v. Insurance 00. (C. C.) 106 F. 822 ; Rhodes 
v. Brandt, 21 Hun (N. Y.) 3. Anatomy ; the 
act of separating into constituent parts for 
the purpose of critical examination. 

D I SS E I S E. To dispossess ; to' deprive. 
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to be' no legal difference between the words "seisin" 
and "possession, " although there is a difference 
between the words "disseisin" and "dispossession ; "  
the former meaning a n  estate gained b y  wrong and 
injury, whereas the latter may be by right or by 
wrong ; the former denoting an ouster of the dis
seisee, or some act equivalent to it, whereas by the 
latter no such act is  implied. Slater v. Rawson, 6 
Metc. (MaRs. ) 439. 

Equitable disseisin is where a person is 
wrongfully deprived of the equitable seisin of 
land, e. g., of tJhe rents and profits. 2 Meriv. 
171 ; 2 Jac. & W. 166. 

Disseisin by election is where a person al
leges or admits himself to be disseised when 
he has not really been so. 

D isseisi nam satis facit, qu i  uti non permittit 
possessore m, vel m in us co m mode, lieat o m n i n o  
non  expel lat. Co. Litt. 331. He makes dis
seisin enough who does not permit the posses
sor to enjoy, or makes his enjoyment less 
beneficial, although he does not expel him 
altogether. 

D I SS E I S I T R I X. A female disseisor ; a dis
seisoress. Fleta, lib. 4, c. 12, § 4. 

D I SSE I S I T U S. One who has been disseised. 

D I SSEI SEE. One who is wrongfully put out D I SS E I SOR. One who puts another out of 
of possession of his lands ; one who is dis- the possession of his lands wrongfully. 
seised. 

D ISSE I S I N .  Dispossession ; a deprivation of 
possession ; a privation of seisin ; a usurpa
tion of the right of seisin and possession, and 
an exercise of such powers and privileges of 
ownership as to keep out or displace 'him to 
whom these rightfully belong. 3 Washb. Real 
Prop. 125 ; Probl?t v. Trustees, 129 U. S. 182., 
9 S. Ct. 263, ,32 L. Ed. 642 ; Bond v. O'Gara, 
177 Mass. 139, 58 N. E. 275, 83 Am. St. Rep. 
265 ; Moody v. Fleming; 4 Ga. 115, 48 Am. 
Dec. 210 ; Clapp v. Bromagham, 9 Cow. (N. 

. Y.) 553 ; Washburn v. Cutter, 17 Minn. 368 
(Gil. 335) ; Arizona Commercial Mining Co. 
v. Iron Cap Copper Co., 119 Me. 213, 110 A. 
429, 431 ; Glover v. Pfeuffer (Tex. Civ. App.) 
163 S. W. 964, 988. 

It is a wrongful putting out of him that is 
seised of the freehold, not, as in abatement or: 
intr1t8Wn, a wrongful entry, where the pos-

. session was vacant, but an attack upon him 
who is in actual possession, and turning him 
out. It is an ouster from a freehold in deed, 
as abatement and intrusion are ousters in 
law. 3 Stepha Comm. 386. 

When one man invades the possession of anoth
er. and by force or surprise turns him out of the 
occupation of his lands, this is termed a "disseisin," 
being a deprivation of that actual seisin or corporal 
possession of the freehold which the tenant be
fore enjoyed. In other words. a disseisin is said 
to be when one enters intending to usurp the pos
session, and to oust another from the freehold. To 
constitute an entry a disseisin, there must be an 
ouster of the freehold, either by taking the profits 
or by claiming the inheritance. Brown. 

Accor41ns to the modern authorities, there seems 

D I SS E I S O R ESS. A woman who unlawfully 
puts another out of his land. 

D I SSEMB LE. To conceal by assuming so�e 
false appearance. Darneal v. State, 14 Oklo 
Cr. 540, 174 P. 290, 292, 1 A. L. R. 638-

D I SSENSUS. Lat. In tlie civil law. The 
mutual agreement of the parties to a simple 
contract obligation that it shall be dissolved 
or annulled ; technically, an undoing of the 
consensus which created the obligation. 
Mackeld. Rom. Law, § 541. 

. 

D I SSENT. Contrariety of OpInIOn ; refusal 
to agree with something already mted or 
adjudged or to an act previously p�rformed. 

The term is most commonly used in Ameri
can law to denote the explicit disagreement 
of one or more judges of a court with the de- · 
�ision passed by the majority upon ' a case 
before them. In ::sueh event, the non-concur
ring judge is reported as "dissenting." Mere 
failure of a justice to v()te is not a dissent. 
Zinke v. Hipkins, 184 N. Y. S. 802, 19;3 App. 
Div. 498. A dissent may or may not be ac
companied by an op�nion. 

. D issenting Opinion 
. The opinion in which a judge announces his cUs

sent from the conclusions held by the majority of 
the court. and expounds his own views. 

I n Ecclesiastical Law 

A refusal to conform to the rites and cere
monies ' .of the established church. 2 Burp', 
Eecl. Law 165. 

BL.LAw DICT. (3D ED.) 
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D I SSENTER. One who refuses to conform 

to the rites and ceremonies of the established 

church ;  a non-conformist. 2 Burn, Eccl. Law 

165. 

O I SSENTERS. Protestant seceders from the 
established church of England. They are of 
many denominations, principally Presbyter
ians, Independents, Methodists, and Baptists ; 
but, as to church government, the Baptists 
are Independents. 

D I SSENTI ENTE. (Lat. dissenting.) Used 
with the n.ame or names of one or more judg
es, it indicates a dissenting opinion in a case. 
Nemine dissentiente. �o one dissentlng ; 
unanimous. 

D ISSI G N A R E. In old law. To break open 
a seal. Whishaw. 

Dissim ilia m  dlssi milis est ratio. .  Co. Litt. 191 
Of dissimUars the rule is dissimilar. 

D issim ulatione tollitur Injuria. An injury is 
extinguished by the forgiveness or reconcile
ment of the party injured. Ersk. lnst. 4, 4, 
108. 

D I SSOLUT I ON. 

I n Contracts 

The dissolution of a contract Is the can
cellation or abrogation of it by the parties 
themselves, with the effect of annulling the 
binding force of the agreement, and restoring 
each party to his original rights. In this 
sense it is frequently used in the phrase "dis
solution of a partnership." Williston v. 
Camp, 9 Mont. 88, 22 P. 501. 

Of Corporations 

The dissolution of a corporation is the ter
mination of its �xistence as a body politic. 
This may take place in several ways ; as by 
act of the legislature, where that is constitu
tional ; by snrrender or forfeiture of its char
ter ; by expiration of its charter by lapse of 
time ; by proceedings for winding it up under 
the law ; by loss of all its members or their 
reduction below the statutory limit. Mat
thews v. Bank, 60 S. C. 183, 38 S. E. 437 ; IjY
ons-Thomas Hardware Co. v. Perry Stove 
Mfg. Co., 86 Tex. 143, 24 S. W. 16, 22 L. R. A. 
802 ; Theis ·v. Gasli�ht Co., 34 Wash. 23, 74 
P. 1004 ; State v. Brictson Mfg. Co., 114 Neb. 
341, 207 N. W. 664, 44 A. L. R. 1172 ; Hidden 
v. Edwards, 285 S. W. 462, 468, 313 Mo. 642 ; 
Murphy v. Missouri & Kansas Land & Loan 
Co., 28 N. D. 519, 149 N. W. 957, 959 ; Petry 
v. Harwood Electric Co.; 280 Pa. 142, 124 A. 
302, 303, 33 A. L. R. 1249 ; , In re Doe Run Lead 
Co., 283 Mo. 646, 223 S. W. 600, 611 ; Platz 
v. International Smelting Co., 61 Utah, 342. 
213 P. i87, 190 ; Subsidiary High Court of 
An�ient Order of Foresters v. Pestarino, 41 
Cal. App. 712, 183 P. 297. 

De Facto Dia80Jutiofl. 
Tha.t which takes place when corporation, by rea

son of insolvency or for other reason, suspends all 
operations and goes into liquidation. Hidden v. 
Edwards, 313 Mo. 642, 286 S. W. 46Z, 468. 

I n  Practice 

The act of rendering a legal proc(!Cding 
null, abrogathlg or revoking it ; unloos.ing its 
constraining force ; as when an injunction is 
dissolved by the court. Jones v. Hill, 6 N. C. 
131. 

D ISSO L UT I O N  O F  PARLIAMENT. The 
crown may dIssolve parliament either in per
son or by proclamation ; the dissolution is 
usually by proclamation, after a pro!'ogation. 
No parliament may last for a longer period 
than seven years. Septennial Act, 1 Geo. I. 
c. 38 . .  Under 6 Anne, c. 37, upon a demise 
of the crown, parliament became ipso facto 
dissolved six months afterwards, but under 
the Reform Act, 1867, its continuance is now 
nowise affected by such demise. May, ParI. 
Pro (6th Ed.) 48. Brown. 

D ISSOLVE. To terminate ; abrogate ; can
cel ; annul ; disintegrate. To release or un
loose the binding force of anything. As to 
"dissolve a corporation," to "dissolve an in
junction." See, Dissolution. 

D I SS O LV I NG B O N D. A bond given to obtain 
the dissolution of a legal writ or process, 
particularly an attachment or an injunction, 
and conditioned to indemnify the opposite 
party or to abide" the judgment to be given. 
See Sanger V. Hibbard, 2 Ind. T. 547, 53 S. W. 
330. 

D ISSUAD E. In criminal law. To advise and 
procure a person not to do an act. 

To dissuade a witness from giving evidence 
against a person indicted is an indictable of
fense at common law. Hawk. P. O. b. 1, Co 
21, § 15. 

. 

D I STAN C E. A straight line along a hor
izontal plane from point to point and is 
measured from the nearest point of one place 
to the nearest point of another. Evans V. U. 
S. (C. C. A.) 261 F. 902., 904. 

It may however be a broken line and repre
sented by country roads or a railroad track. 
State V. Mostad, 34 N. D. 330, 158 N. W. 349, 
350 ; Nedved v. Chicago, M. & St. P. Ry. 
Co., 36 S. D. 1, 153 N. W. 886'

,
887. 

D I ST I L L. To subject to a process of dis
tillhtion, i. e., vaporizing the more volatile 
parts of a substance and then condensing the 
vapor so formed. In law, the term is chieflv 
used in connection with the manufacture of 
intoxicating liquors. Williams v. State, 256 
S. W. 354, 161 Ark. 383. 

D I ST I LLED L I QUOR 01" ' D IST I LLED 
SP I R I TS. A term which includes all potable 
alcoholic liquors obtained by the process of 
distillation (such as whisky, brandy, rum, 
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and gin) but excludes fermented and malt 
liquors, such as wine and beer. U. S. Rev. 
St. §§ 3248, 3289, 3299 (26 USOA §§ 242, 266, 
403) ; U. S. v. Anthony, 14 Blatchf. 92, Fed. 
Oas. No. 14,460 ; State v; Williamson, 21 Mo. 
496 ; Boyd v. U. S., 3 Fed. Oas. 1098 ; Sarlls 
v. U. S., 14 S. Ct. 720, 152 U. S. 570, 38 L. Ed. 
556 ; Commonwealth v. Nickerson, 236 Mass. 
281, 128 N. E. 273, 283, 10 A. L. R. 1568 ; 
Maresca v. U. S. (0. C. A.) 277 F. 727, 740. 

D I ST I LLER. Every person who produces 
distilled spi,Tits, or who brews or mak!es 
mash, wort, or wash, fit for distillation or for 
the production of spirits, or who, by any proc
ess of evapDrization, separates alcoholic spirit 
from any fermented substance, or who, mak
ing or keeping mash, wort, or wash, haSi also 
in his posses-sion or use a still, shall be re
garded as a distiller. Rev. St. U. S. § 3247 
(26 USOA § 241). See Johnson v. State, 44 
Ala. 416 ; U. S. v. Frerichs, 25 Fed. Cas. 1218 ; 
U. S. v. Wittig, 28 Fed. Oas. 745 ; U. S. v. 
Ridenour (D. C.) 119 F. 411. 

D I ST I LLERY. The strict meaning of "dis
tillery" is a place or building where alcoholic 
liquors are distilled Dr manufactured ; not 
every building where the process Df distilla
tion is used. Atlantic Dock 00. v. Libby, 45 
N. Y. 499 ; U. S. v. Blais-dell, 24 Fed. Oas. 
1162 ; U. S. v. Tenbroek, Pet. C. O. 180, Fed. 
Cas. No. 16,446 ; Act July 13, 1866, 14 Stat. 
L. 117 ; Atlantic Dock Co. v. Leavitt, 54 N. Y. 
35, 13 Am. Rep. 556. 

D I STI LLI N G  APPARATUS. Under Nation
al Prohibition Act, tit. 2, § 25 (27 USCA § 39) 
"distilling apparatus" is not limited to a com
pleted still fully equipped and ready for op
eration, but may CDver a 15-gallon pot and 
coil of copper tubing or worm, which, when 
connected by gooseneck, would produce a com
pleted still. Rossman v. U. S. (C. c. A.) 280 
F. 950, 952. 

D I ST I N CT. Clear to the senses or mind ; 
easily perceived or understood ; plain ; un
mistaka,ble. Hill v. NortDn, 74 W. Va. 428, 
82 S. E. 363, 367, Ann. Cas. 1917D, 489 ; Lang 
v. Oollins (Tex. Oiv. App.) 190 S. W. 784, 785. 

Evidently not identical ; observably or de-
cidedly different. Bayne v. Kansas Oity 
(Mo. App.) 263 S. W. 450, 451. 

D I ST I NCTE ET APERTE. In old English 
practioo. Distinctly and Qpenly. Flormal 
words in writs of error, referring to the re
turn required to be made to them. Reg. Orig. 
17. 

D I ST I NC T I VELY. Characteristically, or 
peculiarly, but not necessarily exclusively. 
Western Union Telegraph Co. v. Green, 153 
Tenn. 522,. 284 S. W. 898, . 899, 48 A. . L. R. 

313. 
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2 Pick. (Mass.) 327 ; Owens v. Missionary 
Society, 14 N. Y. 380, 393, 67 Am. Dec. 16.0. 

Distin g ue nda sunt  tem pora; al iud est facere, 
aliud perficere. Times must be distinguished ; 
it is one thing to dD, another to perfect. 3 
Leon. 243 ; Branch. Prine. 

D isting uenda sunt  te'm pora;  d istingue tempora 
et conoordabis leges. Times are to be dis
tinguished ; distinguis.h times, and you will 
harmonize laws. 1 Coke, 24. A maxim ap
plied to the construction of statutes. 

D I ST I N G U I S H .  To point out an essential 
difference ; to prove a case cited a s  applica
ble, inapplicable. 

D I STRACTED P E RSON. A term used in the 
statutes of Illinois (Smith-Burd's Rev. St. 
1931, c. 86, § 53) and New Bampshire (Pub. 
Laws 1926, c. 2, § 18) to express a state of in
sanity. Snyder v. Snyder, 142 Ill. 60, 31 N. 
E. 303. 

. 

D I STRACT I O. Lat. In the civil law. A 
separation or division into parts ; also. an 
alienation Qr sale. SO'metimes applied to the 
act of a guardian in appropriating the prop
erty of his ward. 

D i ST RACT I O  B O N O R U M .  The sale at retail 
of the property of an insolvent estate, under 
the management of a ,curator appointed in the 
interest of the creditO'rs, and for the purpose 
of realizing as much as possible for the satis
faction of their claim. Mackeld. Rom. Law, 
§ 524. 

D I STRACT I O  P I G N O R I S. The sale of a 
thing pledged or hypothecated, by the credi
tor or pledgee, to obtain satisfaction of his 
claim on the debtor's failure to pay or re
deem. Idem. § 348. 

D I ST RA H EAE. To sell ; to draw apart ; 
to dissolve a contract ; to divorce. Calvin. 

D I ST RA I N. To take as a pledge property of 
another, and keep it until he performs his 
obligation or until the property is, replevied 
by the' sheriff. It was used to secure an ap
pearance in court, payment of rent, perform
ance of services, etc. 3 Bl. Comm. 231 ; Fitzh. 
Nat. Brev. 32, B, 0, 223 ; Boyd v. HDwden, 3 
Daly (N. Y.) 457 ; Byers v. Ferguson, 41 Or. 
77, 68 P. 5. Also, any detention of personal 
property, whether lawful O'r unlawful, for any , 
purpose. Adie v. William Knabe & Co. Mfg. 
Co., 124 Misc. 655, 208 N. Y. S. 160, 163 ; 
Wolfe v. Montgomery, 41 S. D� 267, 170 N. W. 
158. 

Distress is now generally resorted to for 
the purpose of enfo'rcing the payment of 
rent, taxes, or other duties. 

D I STRA I N ER, or D I STRA I N O R� He who 
seizes a distress. 

Dlstlnauenda sunt tempora. The time is to D I STRAI NT. Seizure ; the act of distrain� 
be considereti 1 Coke, 1&;- Bloss 'v. Tobey; iPg or making a distress. . 
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D ISTRESS. The taking a persorial chattel 
out of the possession of a wrong-doer into 
the custody of the party injured; ' to procure 
a satisfaction for a wrong committed ; as for 
non-payment of rent, or injury done by cat
tle. 3 Bl. Oomm. 6, 7 ;  Co. Litt. 47 ; Emig 
v. Cunningham, 62 Md. 460 ; Hard v. Near
ing, 44 Barb. (N. Y.) 488 ; Owen v. Boyle, 22 
Me. 61 ; Evans v. Lincoln Co., 204 Pa. 448, 
54 A. 32,1 ; In re United Motor Chicago Co. 
(0. C. A.) 220 F. 772, 774, 17'75. The taking 
of beasts or other personal property by way 
of pledge, to enforce the performance of some
thing due from the party distrained upon. 3 
Bl. Comm. 231. The taking of a defendant's 
goods, in order to compel an appearance in 
court. Id. 280. ; 3 Steph. Comm. 361, 363. 
The seizure of personal property to enforce 
payment of taxes, to be followed by its pub
lic sale if the taxes are not voluntarily paid. 
Marshall v. Wadsworth, 64 N. H. 386, 10 A. 
685. Also the thing taken by distmining, that 
which is seized to procure satisfaction. And 
in old Scotch law, a pledge taken by the 
sheriff from those attending fairs or markets, 
to secure their good behavior, and returnable 
to them at the close of the fair or market if 
they had been guilty of no wrong. 

-Distre'ss infinite. One that has no bounds 
with regard to its quantity, and 'may be re
peated from time to time, until the stubborn
ness of the party is conquered. Such are dis
tresses for fealty or suit of court, and for 
compelling jurors to attend. 3 Bl. Comm. 
231. 

-Distress warrant. A writ authorizing an of
ficer to made a distraint ; particularly, a writ 
authorizing the levy of a distress on the chat
tels of a tenant for non-payment of rent. Bai
leyville v. Lowell, 20 Me. 181 ; Bagwell v. 
Jamison, Cheves (S. C.) 252; Commercial 
Credit Co. of Baltimore v. Vineis, 98 N. J. 
Law, 376, 120 A. 417, 418. 

-Grand distress, w rit of. A writ formerly is
sued in the real action of quare impedU, when 
no appearance had been entered after the at
tachment ; it commanded the sheriff to dis
train the defendant's lands and chattels in 
order to compel appearance. It is no longer 
used, 23 & 24 Vict. c. 126, § 26, having 
abolished the action of quare impedit, and 
substituted for it the procedure in an ordi
nary action. Wharton. 

-Second distress. A supplementary distress 
for rent in arrear, allowed by law in some 
cases, where the goods seized under the first 
distress are not of sufficient value to satisfy 
the claim. 

D I STRESS AND DANGE R. The "distress" 
and "danger" to which a ship needs to be 
exposed to entitle its rescuer to salvage need 
not be actual or immediate, or the danger im
minent and absolute. It is sufficient if at the 
time the assistance is rendered, the ship has 
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encountered any damage or misfortune which 
might possibly expose her to destruction if 
the services were not rendered, or if a vessel 
is in a situation of actual apDrehension 
though not of actual danger. The Urko Men
di (D. C.) 216 F. 427, 429. 

D I STR I B UTE. To deal or divide out in pro
portion or in shares. Buchan v. Buchan, 1717 
N. Y. S. 176, 177, 108 Misc. 31 ; Foreman v. 
United States (C. C. A.) 255 F. 621, 623. 

D I ST R I BUT EE. An heir ; a person entitled 
to share in the distribution of an estate. This 
term is admissible to denote one of the per
sons who are entitled, under the statute of 
distributions, to the personal estate of one 
who is dead intestate. Henry v. Henry, 31 N. 
C. 278 ; Kitch�n v. Southern Hy., 68 S. C. 554, 
48 S. E. 4 ;  Carson Petroleum Co. v. Moor
croft (C. C. A.) 12 F.(2d) 572 ; Allen v. Foth, 
210 Ky. 343, 2i5 S. W. 804, 805. 

D I ST R I BUT I O N. In practice. The appor
tionment and division, under authority of a 
court, of the remainder of the estate Q>f an 
intestate, after payment of the debts and 
charges, among those who are legally en
titled to share in the same. Rogers v. Gil
lett, 56 Iowa, 266, 9 N. W. 204 ; William Hill 
Co. v. Lawler, 116 Cal. 359, 48 P. 323 ; In re 
Oreighton, 12 Neb. 280, 11 N. W. 313 ; Thom
son v. Tracy, 60 N. Y. 180. 

Statute of Distributions 

A law prescribing the manner of the distribution 
of the estate of an intestate among his heirs or 
relatives. Such statutes exist in all the states. 

D I STR I B UT I VE. Exercising 01' accomplish
ing distribution ; apportioning, dividing, and 
assigning in separate items or shares. 

D I ST R I B UT I V E F I N D I NG O F  T H E  I SSUE. 
The jury are bound to give their verdict for 
that party who, upon the evidence, appears 
to them to have succeeded in establishing his 
side of the issue. But there are cases in 
which an issue may be found distributively, 
i. e., in part for plaintiff, and in part for de
fendant. Thus, in an action for goods sold 
and work done, 'if the defendant pleaded that 
he never was indebted, on which issue was 
j oined, a verdict might be found for the plain
tiff as to the goods, and for the defendant as 
to the work. Steph. PI. (7th Ed.) 7il d. 

. 

D I STR I BU T I V E  J UST I CE. See Justice. 

D I ST R I BUT I V E  SHARE. The share or por
tion which a given heir receives on the legal 
distri�ution of an intestate estate. People v. 
Beckwith, 10 N. Y. St. Rep. 97 ; Page v. Rives, 
18 Fed. Oas. 992 ; Redding v. Bank of Green
ville, 92 Fla. 327, 100 So. 435, 437. Some
times, by an extension of meaning, the share 
or portion assigned to a given person Q>n the 
distribution of any estate or fund, as, under 
an assignment for creditors or under in
solvency proceedings. 



DISTlLIC'1' 

D I ST R I CT. One of the portions into which 
an entire state or country, county, municipal� 
ity or other political subdivision or geographi
cal territory is divided, for judicial, political, 
or administrative purposes. Briggs v. Ste
vens, 119 Or. 138, 248 P. 169 ; Rose v. Superi
or Court in and for Imperial County, 80 Cal. 
App. 739, 252 P. 765, 770 ; Harkins v. Smith, 
204 Ala. 4lt7, 85 So. 812, 813 ; Pedersen v. U. 
S. (C. O. A.) 271 F. 187, 189 ; People v. 
Munising Tp., 213 Mich. 629, 182 N. W. 118, 
119 ; Sundstrom v. Puget Sound Traction, 
Light & Power Co., 90 Wash. 640, 156 P. 828, 
830 ; Ex parte Givins (D. C.) 262 F. 702, 704 ; 
Wood v. Calaveras County, 164 Cal. 398, 129 
P. 283, 286 ; People v. Graham, 267 Ill. 426, 
108 N. E. 699, 701, Ann. Cas. 1916C, 391. 

The United States are divided into judicial 
districts, in each of which is establisbed a dis
trict court. They are also divided into elec
tion districts, collection districts, etc. . 

The circuit or territory within which a per
son may be compelled to appear. Cowell. Cir
cuit of authority ; province. Enc. Lond. 

-District attorney. The prosecuting officer of 
the United States government in each of the 
federal judicial districts. Also, under the 
state governments, the prosecuting officer who 
represents the state in each of its judicial dis
tricts. In some states, where the territory 
is divided, for judicial purposes, into sections 
called by some other name than "districts," 
the same officer is denominated "county at
torney" or "state's attorney." Smith v. 
Scranton, 3 C. P. Rep. (Pa.) 84 ;  State v. 
Salge, 2 Nev. 324. 

-District clerk. The clerk of a district court 
of either a state or the United States. 

-District courts. Courts of tJle United States, 
each having territorial jurisdiction over a 
district, which may . include a whole state or 
only part of it. Each of these courts is pre
sided over by one judge, who must reside 
within the . district. These courts have orig
inal jurisdiction over all admiralty and mari
time causes and all proceedings in bankrupt
cy, and over all penal and criminal matters 
cognizable under the laws of the United 
States, exclusive jurisdiction over which is 
not vested either in the supreme or circuit 
courts. Also inferior courts in Arizona Cal
ifornia, Oolorado, Connecticut, . Idaho, iowa, 
Kansas, Louisiana, Minnesota, Nebraska, 
Nevada, New Jersey, North Dakota, Ohio, 
Oklahoma., Texas, Utah, Wyoming, and Mon
tana, are also called "district courts." Their 
jurisdiction is for the most part similar to 
that of county courts (q. 1).). 

-District judge. The judge of a United States 
district court ; also, in some states, the judge 
of a district court of the state. 

-District parishes� . . Ecclesiastical divisions of 
parishes in EilgJAnd, for aU purposes of wor
,ship, and for the celebration of m.arriages, 
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christenings, churchings, and burials, formed 
at the instance of the queen's 6ommissioners 
for building new churches. See 3 Steph. 
Comm. 744. 

-District registry. By �he English judicature 
act, 1873, § 60, it is provided that to facilitate 
proceedings in country districts the crown 
may, from time to time, by order in council, 
create district registries, and appoint district 
registrars for the purpose 'of issuing writs 
of summons, and for other purposes. Docu
ments .. sealed in any such · district registry 
sball be received in evidence without further 
proof, (section 61 ;) and the district registrars 
may administer oaths or do other things as 
provided by rules or a special order of the 
court, (section 62.) Power, however, is given 
to a judge to remove proceedings from a dis
trict registry to the office of the high court. 
Section 65. . By order in council of 12th of 
August, 1875, a number of district registries 
ba ve been established in the places mention
ed in that order ; and the prothonotaries in 
Liverpool, Manchester, and Preston, the dis
trict registrar of the court of admiralty at  
Liverpool, and the county court registrars in 
the other places named, have been appointed 
district registrars. Wharton. 

As to "Fire," "Judicial," "Land," "Levee," 
"Mineral," "Mining," "Road," "School," and 
"Taxing," districts, see those titles. 

D I ST R I CT M ESSEN G E R  SERV I CE. The 
service is not that of a common carrier, but 
the furnishing of messengers to be used by 
the employer in any way in which they could 
be properly employed, in the course of which 
the messenger becomes for the time the serv
ant of the employer and the company is not 
liable for his dishonesty in the ordinary 
course of his employment unless there was 
failure to use proper care in his selection ' 
Haskell v. Messenger Co., 190 Mass. 189, 76 
N. E. 215, 2 L. R. A. (N. S.) 1091, 112 Am. St. 
Rep. 324, 5 Ann. Cas. 796. 

D I ST R I CT OF C O L U M B I A. A territory sit
uated on the Potomac river, and being the 
seat of government of the United States. It 
was originally ten miles square, and was 
composed of portions of Maryland and Vir
ginia ceded by those states to the United 
States ; but in 1846 the tract coming from 
Virginia was retroceded. Legally it is neither 
a state nor a territory, but is made subject, 
by the constitution, to the exclusive jurisdic
tion of �ongress. 

D I ST R I CT I O. Lat. A distress ; a distraint. 
Cowell. 

D I STR I NGAS. In English practice. A writ 
directed to the sheriff of the county in which 
a defendant resides, or has any goods or chat
tels, commanding him to di,strain . upon the 
goods and chattels of the defendant for .forty , 
shillings, in order to compel, his ap:pea.rance. 
� Stel)h. Comm. 567. ThiS mit.��es in- cases 
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where it is found impracticable to get at the 
defendant personally, so as to serve a sum
mons upon him. . Id. 

. A di8tringa8 is also used in equity, as the 
first process to compel the . appearance of a .  
corporation aggregate. St. 11 Geo. IV. and 1 
'Vm. IV. c. 36. 

A form of execution in the actions of deti
nue and assise of nuisance. Brooke, Abr. pI. 
26 ; Barnet v. Ihrie, 1 Rawle (Pa.) 44. 

D I STR I NGAS J U RAT O R ES. A writ com
manding the sheriff to have the bodies of the 
jurors, or to distrain them by their lands and 
goods, that they may appear upon the day ap
pointed. 3 Bl. Comm. 354. It issues at· the 
same time with the venire, though in theory 
afterwards, founded on the supposed neglect 
of the juror to attend. 3 Steph. Comm. 590. 

D I ST R I NGAS N U PE R  V I CE C O M  I TE M .  A 
writ to distrain the goods of one who lately 
filled the office of sheriff, to comJilel him to do 
some act which he ought to have done before 

, leaving the office ; as to bring in the body of 
a defendant, or to sell goods attached under 
a fl. fa. 

D ISTR I N GAS V I C E  C O M  I TE M .  A writ of 
distringa8, directed to the coroner, may be is
sued against a sheriff if he neglects to execute 
a writ of venditioni eaJpona8. Arch. Pro 584. 

D I STR I N G E R E. In feudal and old English 
law. To distrain ; to coerce or compel. Spel
man ; Calvin. 

D I STU RB. To throw into disorder ; to move 
from a state of rest or regular order ; to in
terrupt a settled state of, to throw out of 
course or order. People V. Malone, 156 App. 
Div. 10, 141 N. Y. S. 149, 150 ; Stinchcomb V. 
Oklahoma City, 81 Okl. 250, 19'8 P. 508, 510. 

D I ST U R BANCE. Any act causing annoy
ance, disquiet, agitation, or derangement to 
. another, or interrupting his peace, or interfer
ing with him in the pursuit of a lawful and 
.appropriate occupation or contrary to the 
usages of a sort of meeting and class of per
sons assembled that interferes with its due 
progress or irritates the as!sembly in whole or 
in part. Richardson V. State, 5 Tex. App. 
472 ; State V. Stuth, 11 Wash. 423, 39 P. 665 ; 
George V. George, 47 N. H. 33 ; Varney V. 
French, 19 N. H. 233 ; State V. Mancini, 91 Vt. 
507, 101 A' 581, 583. 

A wrong done to an incorporeal heredita
ment by hindering or disquieting the owner 
in the enjoyment of it. Finch, 187 ; 3 BI. 
Comm. 235. 

D I ST U R BANCE OF C O M M ON. The doing 
any act by which the right of another to his 
common is incommoded or diminished ; as 
where one who has no right of common puts 
his cattle into the land, or where one who 
has a right of common puts in cattle which 
are not commonable, or surcharges the com
mon ; or where the owner of the land, or other 
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person, incloses or otherwise obstructs it. 3 
BI. Comm. 237-241 ; 3 Steph. Comm. 511, 512. 

D I ST U R BA N CE O F  F RANCH I SE. The dis
turbing or incommoding a man in the lawful 
exercise of his franchise, whereby the profits 
ariSing from it are diminished. 3 Bl. Comm. 
236 ; 3 ·Steph. Comm. 510 ; 2 Cl'abb, Real Prop. 
p. 1074, § 2472a. 

D I ST U R BANCE O F· PATR O NAGE. The hin
drance or obstruction of a patron from pre
senting his clerk to a benefice. 3 BI. Comm. 
242 ; 3 Steph. Comm. 514. 

D ISTU R BANCE OF P U B LI C  OR R EL l G· 
I O US WORSH I P. Any acts or conduct which 
interfere with the peace and good order of an 
assembly of persons lawfully met together for 
religiOUS exercises. Lancaster V. State, 53 
Ala. 398, 25 Am. Rep. 625 ; Brown V. State, 46 
Ala. 183 ; McElroy V. State, 25 Tex. 507 ; Gad
dis V. State, 105 Neb. 303, 180 N. W. 590, 12 
A. L. R. 648 ; State V. Ramsay, 78 N. C. 448. 

. D I ST U R BAr,.JCE OF T EN U R E. In the law 
of tenure, dillturbance is where a stranger. 
by menaces, force, persuasion, or otherwise, 
ca uses a tenant to leave his tenancy ; this 
disturbance of tenure is an injury to the lord 
for which an action will lie. a Steph. Comm. 
414. 

D I STU RBANCE OF T H E  PEACE. Interrup
tion of the peace, quiet, and good order 'Of a 
neighborhood or community, particularly by 
unnecessary and distracting noises. City of 
St. Charles V. Meyer, 58 Mo. 89 ; Yokum v. 
State (Tex. Cr. App.) 21 S. W. 191. 

D I ST U RBANC E OF WAYS. This happens 
where a person who has a right of way over 
another's ground by grant or prescription is 
obstructed by inclosures or other obstacles, 
or by plowing across it, by which means he 
cannot enjoy his right of way, or at least in so 
commodious a manner as he might have done • 
3 BI. Comm. 241. 

D I ST U R BER. If a bishop refuse or neglect 
to examine or admit a patron's clerk, without 
reason assigned or notice given, he is styled 
a "disturber" by the law, and shall not have · 
any title to present by lapse ; for no man 
shall take advantage of his own wrong. 2 BI. 
Comm. 278. 

D I TCH. The word� "ditch" and "drain" have 
no technical or exact meaning. They both 
may mean a hollow space in me ground, nat
ural or artificial, where water is collected or 
passes off ; also, entire irrigation project. 
Goldthwait V. East Bridgewater, 5 Gray 
(Mass.) 64 ; Wetmore V. Fiske, 15 R. 1. 354, 5 
A. 375 ; U. S. V. Big Horn Land & Cattle Co. 
(C. C. A.) 17 F.(2d) 357, 364 ; Cairns v. Had
dock, 60 Cal. App. 83, 2'12 P. 222, 2.25 ; Wayne 
City Drainage Dist. V. Boggs, 262 Ill. 338, 104 
�. E. 676, 679 ; Dickey v. Bullock, 28 Wyo. 
265, 202 P. 1104, 11U5. 



DITCHING 

D I TC H I NG, D I K I N G, or T I L I NG. E,very 
kind of work necessary to convert parts of 
arid lands, particularly sagebrush lands, into 

farms and orchards,-the word "diking" as 
applied to arid regions implying a leveling of 
the land, and the term "clearing land" as ap
plied to arid regions covered with sagebrush 
meaning not only the removal or the destruc
tion of the brush but the plowing or breaking 
up of the roots as well. Craig v. Crystal Real
ty Co., 89 Or. 25, 173 P. 322, 324. 
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on the other side is a citizen of another state. 
When this is the basis of jurisdiction, all the 
persons on one side of the controversy must 
be citizens of different states from all the 
persons on the other side. Sewing Mach. Co.' s  
Case, 18 Wall. 553, 2 1  L .  Ed. 914 ; Mexican 
Cent. R. Co. v. Pinkney, 149 U. S. 194, 13 S. 
Ct. 859, 37 L. Ed. 699 ; Albert Pick & Co. v. 
Cass-Putnam Hotel Co. (D. C.) 41 F.(2d) 74 ; 
Soptich v. St. Joseph Nat. Croation Bene
ficiary Ass'n (D. C.) 34 F.(2d) 566. 

D I TES O USTER.  L. Fr. Say over. The D I VE RSO I NTU I TU. Lat. With a different 
form of awarding a re8pondea8 oU8ter, in the view, purpose, or design ; in a different view 
Year Books, M. 6 Edw. III. 49. or point of view ; by a different course or 

D I TTAY. In Scotch law. A technical term process. 1 W. BI. 89 ; 4 Kent Comm. 211, 
note. in civil law, signifying the matter of charge 

or ground of indictment against a person ac
cused of crime. Taking up dittay is obtain
ing informations and presentments of crime 
in order to trial. Skene, de Verb. Sign. ; Bell. 

D I VE RG E. To extend from a common point 
in different directions. Daylight Inv. Co. v. 
St. Louis Merchants' Bridge Terminal Ry. Co. 
(Mo. Sup.) 176 s. W. 7, 8. 

D I VERS. Various, several, sundry ; a col
lective term grouping a number of unspecified 
persons, objects, or acts. Com. v. Butts, 124 
Mass. 452 ; State v. Hodgson, 66 Vt. 134, 28 A. 
1089 ; Munro v. Alaire, 2 Caines (N. Y.) 326. 

D I V E RS I O N. A turning aside or altering the 
natural course of a thing. The term is chiefly 
applied to the unauthorized changing the 
course of a water course to the prejudice of a 
lower proprietor, or to unauthorized or illegal 
use of corporate funds. Merritt v. Parker, 1 
N. J. Law, 460 ; Parker v. G.riswold, 17 Conn. 
299, 42 Am. Dec. 739 ; Shamburger v. Scheur
rer (Tex. eiv. App.) 198 s. W. 1069, 10.72 ; 
Young v. Bierschenk, 199 Iowa, 309, 201 N. 
W. 591, 594. 

D I VE RS I TE D ES C O U RTS. A treatise on 
courts and their jurisdiction, written in 
French in the reign of Edward III. as is sup
posed, and by some attributed to Fitzherbert. 
It was first printed in 1525, and again in 1534. 
Crabb, Eng. Law, 330, 483. 

D I V E RS I TY. In criminal pleading. A plea 
by the prisoner in bar of execution, alleging 
that he is not the same who was attainted, 
upon which a jury is immediately impaneled 
to try the · collateral issue thus raised, viz., 
the identity of the person, and not wiliether 
he is guilty or' innocent, for that has been al
ready decided. 4 Bl. Comm. 396. 

D I V ERSO R I UM.  In old English law. A lodg
ing or inn. Townsh. PI. 38. 

D I VE RT. To turn aside ; to turn out of the 
way ; to alter the course of things. U suany 
applied to water-courses. Ang. Water-Cours
es, § 97 et seq. Sometimes to roads. 8 East, 
39'4. 

D I VES. In the practice of the EngJis:o. chan
cery division, "dives costs" are costs on the 
ordinary scale, as opIJ(>sed to the costs former
ly allowed to a successful pauper suing or 
defending in forma pauperi8, which consisted 
only of his costs out of pocket. Daniell, Ch. 
Pr. 43. 

D I VEST. Equivalent to devest, (q. 'V.) 

D I V EST I T I V E  FACT. Any act OT event that 
extinguisheS! or modifies a jural relation. 
Kocourek, Jural Relations (2d ed.) 17. 

D ivide et i m pera, cum radix et vertex im perii in  
obedienti u m  consensu rata sunt. 4 Inst. 35. 
Divide and govern, since the foundation and 
crown of empire are established in the con
sent of the obedient. 

D I V I D E N D. A fund to be divided. The 
share allotted to each of several persons en
titled to share in a division of profits or prop
erty. Thus, dividend may denote a fund set 
a part by a corporation out of its profits, to 
be apportioned among the shareholders, or 
the proportional amount falling to each. In 
bankruptcy or insolvency practice, a dividend 
is a proportional payment to the creditors out 
of the insolvent estate. State v. Comptroller 
of State, 54 N. J. Law, 135" 23 A. 122 ; Trus
tees of University v. North Carolina R. Co., 
76 N. O. 103, 2,2 Am. Rep. 671 ; De Koven v. 
Alsop, 205 Ill. 309, 68 N. E. 930, 63 L. R. A. 
587 ; Hyatt v. Allen, 56 N. Y. 553, 15 Am. Rep. 

D I VERS I TY O F  C I T I Z ENSH I P. A phrase 449 ; Cary v. Savings Union, 22 Wall. 38, 22 
used with reference to the jurisdiction of the L. Ed. 779 ; In re Ft. Wayne Electric Corp. 
federal courts, which, under the Constitution . (D. O.) 94 F, 109 ; In re Fielding (D. C.) 96 
(art. 3, §' 2) and Judicial Code" § 24 (28 USOA . F. 800 ; Indiana Veneer & Lumber Co. v. 
§ 41), extends to cases between citizens of Hageman, 57 Ind. App. 668, 105 N. E. 253, 256 ; 
different states, designating the condition ex- Chattanooga. Say. Bank v. Brewer (C. C. A.) 
isting when the party on one sidE' of a law- 17 F.(2d) 79, 80 ; Ih re Wilson'S Estate, 85 
suit is a citizen of one state, and the party Or. 604, 167 P. 580, 584 ;  In re Thompson's 
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Estate, 262 Pa. 278, 105 A. 273, 274 ; Jetrerson 
Banking Co. v. Trustees of Martin Institute, 
146 Ga. 383, 91 S. E. 463, 468 ; Young v. Ly
ons Milling Co., 124 Kan. 83, 257 .P . .  717, 719 ; 
Petty v. Hagan, 205 Ky. 264, 265 S. W. 787, 
789 ; Knight v. Alamo Mfg. Co., 190 Mich. 
223, 157 N. W. 24, 25, 6 A. L. R. 789 ; In r� 
Romney's Estate, 60 Utah, 173, 207 P. 139, 
143 ; Rossi v. Rex Consol. Mining 00., 108 
Wash. 296, 183 P. 120, 121 ; Sexton v. C. L. 
Percival Go., 189 Iowa, 586, 177 N. W. 83, 88 ;  
Wilder v. Trefry, 234 Mass. 470, 125 N. E. 
689 ; People v. White, 85 Oal. App. 2.41, 259 
P. 76, 81. 

"Dividends," common or preferred, are what 
shareholder earns from property without liability 
in case dividends are not paid. Commonwealth v. 
Philadelphia Rapid Transit Co.,  287 Fa. 190, 134 A. 
455, 458. 

I n  OIdl Engl ish Law 

DIVISA 

responding extent. �aufman v . . Charlottes
ville Woolen Mills Co., 93 V"a. 673, 25 S. E. 
1003 ; Thomas v. Gregg, 78 Md. 545, 28 A. 565, 
44 Am. St. Rep. 310. A stock dividend is not 
in the ordinary sense a dividend, which is a 
cash distribution to stockholders of profits on 
their investments, but rather it is an increase 
in the number of shares declared out of profits, 
the increased number representing exactly 
the same property as was represented by the 
smaller number of shares. Graves v. Graves, 
94 N. J. Eq. 268, 120 A. 420, 424 ; Booth v. 
Gross, Kelley & Co., 30 N. M. 465, 238 P. 
829, 831, 41 A. L. R. 868. It is really nothing 
more than a process in corporation book
keeping. Hayes v. St. Louis Union Trust Co. 
(Mo. Sup.) 29'8 S. W. 91, 98. 

D I V I D EN DA. In old records. An inden
ture ; one counterpart of an indenture. 

The term denotes one part of an indenture, D I V I NA R E.. Lat. To divine ; to conjecture 
(q. 1).) or guess ; to foretell. Divinatio, a conjectur-

Cumu lative Dividend ing or guessing. 

A dividend, usually preferred, which if not 
earned or paid, pursuant to agreement must 
be paid at some subsequent date. Lockwood 
v. General Abrasive Co., 205 N. Y. S. 511, 513, 
210 App. Div. 141 ; Spear v. Rockland-Rock
port Lime Co., 113 Me. 285, 93 A. 754, 756, 6 
A. L. R. 793 ; Johnson v. Johnson & Briggs, 
138 Va. 487, 122 S. E. 100, 102. 

Dividend Addition 

Something added to the policy in the form 
of paid-up- insurance, and does not mean un
apportioned assets or surplus. Jefferson v. 
New York Life Ins. Co., 151 Ky. 609, 152 S. 
W. 780, 783. 

Ex Dividend 

A phrase used by stock brokers, meaning 
that a sale of corporate stock doeg not carry 
with it the seller's right to receive his pro
portionate share of a dividend already de
clared and shortly payable. 

Preferred Oivid:end 

One paid on the preferred stock of a cor
poration ; a dividend paid to one class of 
shareholders in priority to that paid to an
other. Chaffee v. Railroad 00., 55 Vt. 129 ; 
Taft v. Railroad Co., 8 R. I. 310, 5 Am. Rep. 
575 ; Jefferson Banking Co. v. Trustees of 
Martin Institute, 146 Ga. 383, 91 S. E. 463, 
468. 

Scrip Dividend 

One paid in scrip, or in certificates of the 
ownership of a corresponding amount of cap
ital stock of the company thereafter to be 
issued. Bailey v. Railroad Co., 22 Wall. 604, 
22 L. Ed. 840. 

' 
Stock Dividend 

One paid in stock, that is, not in money, but 
in a proportional number of shares of the 
capital stock of the company, which is ordi
narily increased for this purpose to a cor� 

Divinatio, non  interpretatio e'st, qure o-m nino 
recedit a litera. That is  guessing, not inter
pretation, which altogether departs from the 
letter. Bac. Max. 18, (in reg. 3,) citing Yearb. 
3 Hen. VI. 20. 

D I V I NE LA WS. Those ascribed to ' God. 
Mayer v. Frobe, 40 W. Va. 246, 22 S. E. 58 ; 
Borden v. State, 11 Ark. 527, 44 Am. Dec. 217. 

D I V I N E  R I GHT O F  I{ I N GS. The right of a 
king to rule as posited by the patriarchal the
ory of government, especially under the doc� 
trine that no misconduct and no dispossession 
can forfeit the right of a monarch or his heirs 
to the throne, and to the obedience of the peo
ple. Webster, Diet. This theory "was in its 
origin directed, not against popular liberty, 
but against papal and ecclesiastical claims to 
supremacy in temporal as well as spiritual af
fairs." Figgis, "The Theory of the Divine 
Right of Kings." 

D I V I N E  SE.RV I C E. Divine service was the 
name of a feudal tenure, by which the ten
ants were obliged to do some special divine 
services in certain ; as to sing so many mass
es, to distribute such a sum in alms, and the 
like. (2 BI. Comm. 102 ; 1 Steph. Oomm. 
227.) It differed from tenure in frankalmOign, 
in this : that, in case of the tenure by divine 
service, the lord of whom the lands were 
holden might distrain for its nonperformance, 
whereas, in case of frankalmoign, the lord 
has no remedy by dietraint for neglect of the 
service, but merely a right of complaint to the 
visitor to correct it. Mozley & Whitley. 

D I V I SA. In old English law. A device, 
a ward, or decree ; also a devise ; also bounds 
or limits of division of a parish or farm, 
etc. Cowell. Also a court held on the bound
ary, in order to settle disputes of the tenants. 



DIVIsmLB 

Divisibilis est semper dlvisib ills. A thing divis
ible may be forever divided. 

D I V I SI BLE. That which is susceptible of 
being divided. 

D I V I SI B L E  CONTRACT. One which is in its 
nature and purposes susceptible of division 
and apportionment, having two or more parts 
in:respect to matters and things contemplated 
and embraced by it, not necessarily dependent 
on each other nor intended by the parties so 
to be. Horseman v. Horseman, 43 Or. 83, 
72 P. 698 ; Orenstein v. Kahn, 13 Del. Ch. 376, 
119 A. 444, 446 ; Stavisky v. General Footwear 
Co. (City Ct. N. Y.) 185 N. Y. S. 760, 761. 

D I V I S I BLE O B L I GAT I O N'. See Obligation. 

D I V I SI BL E  OFF ENSE. One that includes 
one or more offenses of lower grade, e. g., 
murder includes assault, battery, assault with 
intent to kill, and other offenses. Williams v. 
State, 20 Ala. App . .  604, 104 So. 280, 281. 

D I V I SI M. In old EnglIsh law. Severally ; 
se}}arately. Bract. fol. 47. 

D I V I SI O N.  In English law. One O'f the 
smaller subdivisions of a county. Used in 
Lincolnshire as synonymous with "riding" in 
Yorkshire. 

DI V I SI ON OF OPI N I ON.  In the practice of 
appellate courts, this term denotes such a 
disagreement among the judges that there 
is not - a majority in favor of any one view, 
and hence no decision can be rendered O'n 
the case. But it sometimes also denotes a 
division into twO' classes, one of which may 
comprise a majority of the judges ; .as when 
we speak of a decision having pI'oceeded from 
a "divided court." 

D I V I SI O NAL COURTS. Courts in England, 
cO'nsisting of two or (in special cases) more 
judges of the high court of justice, sitting 
to' transact certain kinds of business which 
cannot be disposed of by one judge. 

D I V I SU M  I M PERI UM. Lat. A divided ju
risdiction. Applied, e. g., to the jurisdiction 
of courts of common law and equity over the 
same subject. 1 Kent, Comm. 366 ; 4 Steph. 
Comm. 9. 

D I V O R:CE. The legal separation of man and 
wife, effected, for cause, by the judgment, of 
a cO'urt, and either totally dissolving the mar
riage relation, or suspending its effects so 
far as concerns the cohabitation of the par
ties. ' Atherton v. Atherton, 181 U. S. 155, 
21 S. Ct. 544, 45 L. Ed. 794 ; Miller v. Miller, 
23 Cal. 355 ; Cast v. Cast, 1 Utah, 112 ; Orth
wein v. Germania Life Ins. Co. O'f City of 
New York, 261 Mo. 650, 170 S. W. 885, 890. 
Sometimes it includes "annulment." Millar 
v. Millar, 175 Oal. 797, 167 P. 394, 398, L. R. A. 
1918B, 415, Ann. Oas. - 1918E, 184 ; Kellogg 'V. 
Kellogg, 122 Misc. 734, 203 N. Y. S� 757, 765 ; 
Hart v. Hart, 198 IlL App. 555, 557. 
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The dissolution Is termed "divorce from the bond 
of matrimony," or, in the Latin form of the ex
pression, "a 1)incu�o matrimonii ; "  the suspension, 
"divorce from bed and board," "a men8a et thoro." 
The former divorce Pl1ts an end to the marriage ; 
the latter leaves it in full force. 2 Bish. Mar. & 
Div. § 225. 

The term "divorce" is now applied, in England, 
both to decrees of nullity and decrees of dissolu
tion of marriage, while in America it is ordinarily 
used only in cases of divorce a mensa or a Vincu�o. 
a decree of nullity of marriage being granted for 
the causes for which a divorce a 1)incu�() was for
merly obtainable in England. 

-Divorce a mensa et tho ro. A divorce from 
table and bed, or from bed and board. A par
tial or qualified divorce, by which the parties 
are separated and forbidden to live or cohabit 
together, without affecting the marriage it
self. 1 Bl. Comm. 440 ; 3 Bl. Comm. 94 ; 2 
Steph. Comm. 311 ; 2 Bish. Mar. & Div. § 225 ; 
Miller v. Clark, 23 Ind. 370 ; Rudolph v. Ru
dolph (Super. Buff.) 12 N. Y. Supp. 81 ; Zule 
V. Zule, 1 N. J. Eq. 99 ;  Atkeson v. Sovereign 
Camp, W. O. W., 90 Okl. 154, 216 P. 467, 471, 
32 A. L. R. 1108 ; McWilliams v. McWilliams, 
216 Ala. 16, 112 So. 318, 319 ; Ex parte State 
ex reI. Tissier, 214 Ala. 219, 106 So. 866, 868. 

-Divorce a vinculo m atrimoni i .  A divO'rce 
from the bond of marriage. A total divorce 
of husband and wife, dissolving the marriage 
tie, and relea$ing the parties wholly from 
their matrimonial obligations. 1 Bl. Comm. 
440 ; 2 Steph. Comm. 310, 311 ; 2 Bish. Mar. 
& Div. § 225 ; De Roche v. De Roche, 12 N. 
D. 17, 94 N. W. 770 ; Ex parte State ex reI. 
Tissier, 214 Ala. 219, 106 So. 866, 868. 

-Foreign d ivo rce. A divorce obtained out of 
the state or 'Country where the marriage was 
solemnized. 2 Kent, Comm. 106, et seq. 

-Lim ited d ivo·rce. A divorce from bed and 
board ; or a judicial separation of husband 
and wife not dissolving the marriage tie. 

-Divorce su it. A "divorce suit" is a civil 
proceeding founded on a matrimonial wrong, 
wherein the married parties are plaintiff and 
defendant, and the gO'vernment, or public, oc
cupies, without being mentioned in the plead
ings, the position of a third party, resulting 
in a triangle and otherwise sui generis action 
of tort. Grant v. Grant (Tex. Civ. App.) 286 
S. W. 647, 650 ; Gallemore v. Gallemore, 94 
Fla. 516, 114 So. 371, 372. 

D ivorti u m  dicitur a divertendo, quia vir d iverti
tu r ab uxore. Co. Litt. 235. Divorce is called 
from diver-tendo, because a · mau · is diverted 
from his wife. 

D I X I�M E. Fr. Tenth ; the tenth part. Ord. 
Mar. live 1, tit. 1, art. 9. 

I n  Old French Law 

An income tax payable to the crown. 
Steph. Lect. 809. 
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DO. Lat. I give. The ancient and aptest 
word of feoffment and of gift. 2 Bl. Comm. 
310, 316 ; Co. L1tt� 9. 

. . 

DO, D I CO, ADD I CO. Lat. I give, I say, I 
adjudge. Three words used in the Roman 
law, to express the extent of the civil juris
diction of the prretor. Do denoted that he 
gave or granted actions, exceptions, and judi
ces ; dieo, that he pronounced judgment ; ad
diao, that he adjudged the controverted prop
erty, or the goods of the debtor, etc., to the 
plaintiff. Mackeld. Rom. Law, § 39. 

DO, LEGO. Lat. I give, I !bequeath ; or I 
give and bequeath. The formal words of mak
ing a bequest or legacy, in the Roman law. 
Titio et Seio hominem Stiahum do, lego, I 
give and bequeath to Titius and Seius my 
man Stich us. lnst. 2, 20, 8, 30, 31� The ex
pression is literally retained in modern wills. 

D O  UT D ES. Lat. I give that you may give ; 
I give . [youl that you may give [me.] A 
formula in the civil law, constituting a gen
eral division under which those contracts 
(termed "innominate") were classed in which 
something was given by one party as a con
sideration for something given by the other. 
Dig. 19, 4 ;  Id. 19, 5, 5 ;  2 BI. Comm. 444. 

DO U T  FAC I AS. Lat. I give that you may 
do ; I give [youl that you may do or make 
[for me.] A formula in the civil law, under 
which those contracts were classed in which 
one party gave or agreed to give money, in 
consideration the other party did or perform
ed certain work. Dig. 19, 5, 5 ;  2 Bl. Comm. 
444. 

In this and the foregoing phrase, the conjunction 
"ut" is not to be taken as the technical means of 
expressing a consideration. In the Roman usage, 
this word imported a modus, that is, a qualification ; 
while a consideration ( ca1tSa) was more aptly ex
pressed by the word "quia." 

D O C I MAS I A  P U LM O N U M. In medical juris
prudence. The hydrostatic test used chiefly 
hi cases of alleged infanticide to determine 
whether the child was born alive or dead. 
See Hydrostatic Test. 

D O C l{, v. To curtail or diminish, as to dock 
an entail. 

D O C K, n. The cage or inclosed space in a 
criminal court where prisoners stand when 
brought in for trial. 

The space, in a river or harbor, inclosed 
between two wharves. City of Boston v. Le
craw, 17 How. 434, 15 L. Ed. 118 ; Bingham 
v. Doane, 9 Ohio, 167. 

A slip or waterway extending between two 
piers or projecting wharfs for the reception 
of ships, sometimes including the piers them
selves. Wescott v. American Creosoting Co., 
86 N. J. Eq. 104, 97 A. 493, 494. 

"A dock is an artificial basin in connection with 
a harbor, used for the reception of vessels in the 

taking on. or . discharging of their cargoes, and 
provided with gates for preventing the rise and 
fall of the waters occasioned by the tides, and 
keeping a uniform level withIn the docks." Perry 
v. Haines, 191 U. S. 17, 24 S. Ct. 8, 48 L. Ed. 73. 

DOCKAGE. A charge against vessels for the 
privilege of mooring to the wharves or in the 
slips. People v. Roberts, 92 Cal. 659, 28 Pac. 
689. A pecuniary compensation for the use 
of a dock while a vessel is undergoing repairs. 
Ives v. The Buckeye State, 13 Fed. Cas. 184 ; 
The Indomalble (0. C. A.) 279 F. 827, 831 ; 
Wilkens v. Trafikaktiebolaget Grangesberg 
Okelosund (C. C. A.) 10 F.(2d) 129, 131. 

D O C K-MASTER. An officer invested with 
powers within the docks, and a certain dis
tance therefrom, to direct the. mooring and 
removing of ships, so as to prevent obstruc
tion to the dock entrances. Mozley & White
ley. 

D O C K  WARRANT. In English law. A war
rant given by dock-owners to the owner of 
merchandise imported and warehoused on the 
dock, upon the faith of the bills of lading, as 
a recognition of his title to the goods. It is 
a negotiable instrument. Pull. Port of Lon
don, p. 375. 

D O C I{ ET, v. To abstract and enter in a book. 
3 Bl. Comm. 397, 398. To make a brief entry 
of any proceeding in a court of justice in the 
docket. 

D O C KET, n. A minute, abstract, or brief en
try ; or the book containing such entries. 
A small piece of paper or parchment having 
the effect of a larger. Blount. 

I n  Practice 

A formal record, entered in brief, of the 
proceedings in a court of justice. 

A ibook containing an entry in 'brief of all 
the important acts done in court in the con
duct of each case, from its inception to its 
conclusion. Pub. St. Mass. 1882, p. 1290. 

The name of "docket" or "trial docket" is 
sometimes given to the list or calendar of 
causes set to be tried at a specified term, pre
pared by the clerks for the us'e of the court 
and bar. 

I< inds of Dockets 

An appea1"atwe docket is one in which the 
appearances in actions are entered, contain
ing also a brief abstract of the successive 
steps in each action. A bar docket is an un
official paper consisting of a transcript of the 
docket for a term of court, printed for dis
tribution to members of the bar. Gifford v. 
Cole, 57 Iowa, 272, 10 N. W. 672. An execu
tion docket is a list of the executions sued 
out or pending in the sheriff's office. A judg
ment docket is a list or docket of the judg
ments entered in a given court, methodically 
kept by the clerk or other proper officer, open 
to public inspection, and intended to afford 
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official notice to interested parties of the ex- D O C U M ENT. An instrument on which is 
istence or lien of judgments. recorded, by means of letters, figures, or 

I n  General 

-Docket fee. An attorney's fee, of a fixed 
sum, chargeable with or as a part of the costs 
of the action, for the attorney of the success
ful party ; so called because chargeable on the 
docket, not as a fee for making docket en
tries. Bank v. Neill, 13 Mont. 377, 34 Pac. 
180 ; Goodyear v. Sawyer (C. C.) 17 Fed. 2. 

-Docket, striking a. A phrase formerly used 
in English bankruptcy practice. It referred 
to the entry of certain papers at the bankrupt
cy offi'ce, preliminary to the prosecution of the 
fiat against a trader who had become bank
rupt. These papers consisted of the affidavit, 
the -bond, and the petition of the creditor, 
and their object was to obtain from the lord 
chancellor his fiat, authorizing the petitioner 
to prosecute his complaint against the bank
rupt in the ,bankruptcy courts. Brown. 

marks, matter which may be evidentially 
used. In this: sense the term "document" 
applies to writings ; to words printed, litho
graphed, or photographed ;  to seals, plates, 
or stones on which inscriptions are cut or en
graved ; to photographs and pictures ; to 
maps or plans. The inscription may be on 
stone or gems, or on wood, as well as! on pa
per or parchment. 1 Whart. Ev. § 614 ; John
son Steel Street-Rail Co. v. North Branch 
Steel Co. (C. C.) 48 F. 194 ; Arnold v. Water 
00., 18 R. I. 189, 26 A. 55, 19 L. R. A. 602 ; 
Hayden v. Van Cortlandt, 32 N. Y. S. 507, 84 
Hun, 150. It has various statutory mean
ings. Hays v. Hinkle (Tex. Civ. App.) 193 
S. W. 153, 155 ; Cohn v. U. S. (C. O. A.) 258 
F. 355, 361 ;  Smith v. Lingelbach, 177 Wis. 
170, 187 N. ".,.. 1007, 100'8 ; Broadway Furni
ture Co. v. Superior Court (R. I.) 123 A. 566" 
567 ;  Cudahy ,Packing Co. v. U. s. (0. C. A.) 
15 F.(2d) 133, 135 ; Paola v. Porter Bros., 205 

DOCI(MASTE RS. Officers appointed to di-
N. Y. S. 281-283, 209 App. Div. 716 ; Jordan 
v. Logia Suprema de la Alianza Hispano

reet the mooring of ships, so as to prevent the Americana, 23 Ariz. 584, 206 P. 162, 163, 24 
obstruction of dock entrances. A. L. R. 974. 

DOCTOR, 'V. To prescribe or treat medically In the plural, the deeds, agreements, title-

or to treat as a doctor or phYSician. Haines papers, letters, receipts, and. other written in
v. Indiana Trust Co., 95 Ind. App. 651, 131 struments used to prove a fact. 

N. E. 89, 91. I n the Civil Law 

Evidence delivered in the forms estab
lished by law, of whateveT nature such evi
dence may be. The term is, however, applied 
principally to the testimony of witnesses. 
Sav. Dr. Rom. § 165. 

I n  General 

-Ancient docu ments. Deeds, wills, and other 
writings more than thirty years old are so 
called ; they are presumed to be genuine with
out express proof, when coming from the 
proper custody. 

DOCTOR, n. A learned man ; one qualified 
to give instruction of the higher order in a 
science or art ; particularly, one who has re
ceived the highest academical degree in his 
art or faculty, as, a doctor of laws, medicine, 
or theology. In colloquial language, how
ever, the term is practically restricted to 
practitioners of medicine. Harrison v. State, 
102 Ala. 170, 15 South. 5,63 ; State v. Mc
Knight, 131 N. C. 717, 42 S. E. 580, 59 L. R. 
A. 187 ; Commonwealth v. New England Col
lege of Chiropractic, 221 Mass. 190, 108 N. 
E. 895, 897 ; Gorsi v. Maretzek, 4 E,. D. Smith 
(N. Y.) 1. -Foreign document. One which was prepared 

or executed in, or which comes from, a foreign 
The title of a state or country. D O CTO R AND ST U D ENT. 

work written by .st. Germain in the reign of 
Henry VIII. in which many principles of the 
common law are discussed in a popular man
ner. It is in the form of a dialogue between 
a doctor of divinity and a student in law, 
and has always been considered a book of 
merit and authority. 1 Kent, Comm. 504 ; 
Cra.bb, Eng. Law, 482. 

-Judicial do(}u ments. Proceedings relating to 
litigation. They are divided into (1) judg
ments, decrees, and verdicts ; (2) depositions, 
examinations, and inquisitions taken in the 
course of a legal process ; (3) writs, warrants, 
pleadings, etc., which are incident to any ju
dicial proceedings. See 1 Starkie, Ev. 252. 

-Publ ic docu ment. A state papBr, or other 
DOCTORS' CO M MO NS. An institution near instrument of public importance or interest, 
St. Paul's Churchyard, in London, where, for issued or published by authority of congress 
a long time previous to 1857, the ecclesiastical or a state legislature. Also any document or 
and admiralty courts used to be held. record, evidencing or connected with the pub-

DOCTR I N E. A rule, principle, theory, or lic business or the administration of public 

tenet of the law ; as, the doCtrine of merger, affairs, preserved in or issued by any depart� 

the doctrine of relation, etc. ment of the government. See Hammatt v. 
Emerson, 27 Me. 335, 46 Am. Dec. 598. . One 

DOCT R INAL I NT ERPRETAT I ON. See In- of the publications printed b� order of con· 
terpretation. gress- or either house thereof. McCall v. u.. 
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S., 1 Dak. 828, 46 N. W. 608. Broadly, any 
document open to public inspection. Flint T. 
StO'ne Tracy Co., 220 U. S. 107, 31 S. Ct. 342, 
55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

-Documentary evidence. Sp.ch evidence as is 
furnished by written instruments, inscrip
tions, documents . of all kinds, and also any 
inanimate objects admissible for the purpose, 
as distinguished from "oral" evidence, or that 
delivered by human beings viva voce. 

D O D RANS. Lat. In Roman law. A sub
division of the as, cQntaining nine uneim; the 
proportion ' of ' nine-twelfths, or three-fourths. 
2 Bl. Comm. 462, note. 

D O E, J O H N. The name of the fictitious plain
tiff in the action Qf ejectment. 3 Steph. 
Comm. 618. 

D O E D-BANA. In Saxon law. The actual 
perpetrator of a homicide. 

D O ER. In Scotch law. An agent or attorney. 
1 Kames, Eq. 325. 

D O G-D RAW. In old forest law. The mani
fest deprehension of an Qffender against veni
son in a forest, when he was found drawing 
after a deer by the scent of a hound led in 
his hand ; or where a person had wounded a 
deer Qr wild beast, by shQoting at him, or oth
erwise, and was caught with a dog drawing 
after him to receive the same. ManwQod, FDr
est Law, 2, c. 8. 

D O G-LAT I N. The Latin of illiterate per
sons ; Latin words put together on the Eng
lish grammatical system. 

DOGGER. In maritime law. A light ship 
Qr vessel ; (logger-fish, fish brQught in ships. 
Cowell. 

DOGG E R-M EN. Fishermen that belong to' 
dogger-ships. 

DOG MA. In the civil law. A word occasion
ally used as descriptive of an ordinance of 
the senate. See Nov. 2, 1, 1 ;  Dig. 27, 1, 6. 

D O I N G. The formal word by which services 
were reserved and expressed in old convey
ances ; as "rendering" (reddendo) was expres
sive of rent. Perk. c. 10, §§ 625, 635, 638. 

D O I N G B US I N ESS. Within the meaning of 
statutes pertaining to' service of process on 
foreign corporations, equivalent to' conducting 
or managing business. Wichita Film & Sup'
ply Co. v. Yale, 194 Mo. App. 60, 184 S. vV'. 
119. A foreign corporation is "doing busi
ness" within a state, making it amenable to' 
process therein, if it does businessi therein 
in such a manner as: to' warrant the inference 
that it is present there ; Oannon Mfg. CO'. v. 
Cudahy Packing Co. (D. C.) 292 F. 169, 171 ; 
O'r that it has subjected itself to the jurisdic
tion and laws in which the service is made ; 
W . ."(. Armstrong CO'. v. New YQrk Cent. & 
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H. R. R. Co., '129 Minn. 104, 151 N. W. 917, 
919, L. R. A. 1916E, 232, Ann. Cas: 1916E, 335 ; 
Smithson v. Roneo (D. C.) 231 F. 349, 352 ; 
Shambe v. Delaware & H. R. Co., 288 Pa. 240, 
135 A. 755, 757. Tthe dQing of business is the 
exercise in the state Qf SQme of the ordinary 
functions for which the corporatiQn was Qr
ganized. DaviS! & WQrrell v. General MQ
tQrs Acceptance Corporation, 153 Ark. 626, 
241 S. W. 44, 46 ; State v. Superior Court O'f 
Yakima County, 136 Wash. 653, 241 P. 303, 
304 ; Hoffstater v. Jewell, 33 Idaho, 439, 196 
.P. 194, 195. What CQnstitutes "dQing busi
ness" depends O'n the facts in each particular 
case. Walton N. MQore Dry Goods Co. v. 
Commercial Industrial Co. (C. C. A.) 282 }j'. 
21, 25. The activities of the corporation, how
ever, must represent a more or less CQntinu
QUS effort ; Knapp v. Bullock Tractor CO'. (D. 
C,) 2,42 F. 543, 5,50 ; Lloyd Thomas CO'. v. 
Grosvenor, 144 Tenn. -347, 233 S. W. 669, 670 ; 
Ruff v. Manhattan Oil CO'. of Delaware, 172 
Minn. 585, 216 N. W. 331, 332 ; Johnson v. 
Oass & Emerson, 91 Vt. 103, 99' A. 633, 635 ; 
Qr be of a systematic and regular nature ; 
Cunningham v. Mellin's Food Co. Qf North 
America, 2001 N. Y. S. 17, 18, 121 Misc. 353 ; 
Home Lumber Co. v. Hopkins, 107 Kan. 153. 
190 P. 601, 6005, 10 A. L. R. 879. The trans. 
action of single piece of busines.s is not 
enough. State v. Second Judicial District 
Court in and for Was/hoe County, 48 Nev. 
53, 226 P. 11006 ; Dover Lumber Co. v. Whit
comb, 54 Mont. 141, 168 P. 947, 950 ; Cockburn 
v. Kinsley, 25 0010. App. 89, 135, P. 1112., 1116 ; 
Interstate Const. Co. v. Lakeview Ganal Co., 
31 ·Wyo. 191, 224 P. 850, 852 ; Wood & Selick 
v. American Grocery Co., 96 N. J. Law, 218, 
114 A. 756, 757 ; NQrth Dakota Realty & Inv. 
Co. v. Abel, 85 Ind. App. 563, 155 N. E. 46, 48 ; 
Brioschi-Minuti Co. v. Elson-Williams Const. 
CQ., 41 N. D. 628, 172 N. W. 239, 240 ; Ander
son v. Morris & E. R. Co. (C. O. A.) 216 F. 
83, 87. Contra, Tripp State Bank of Tripp v. 
J erke, 45 S. D. 448, 188 N. W. 314, 315 ; Boddy 
v. Continental Inv. CQ., 18 Ala. App. 65, 88 So. 
294, 295 ; Buhler v. E. T. Burrowes 00'. (Tex. 
Oiv. App.) 17rs. W. 791, 793 (but see Tyler v. 
CQnsolidated Portrait Frame Co'. [Tex. Civ. 
App.] 191 S. W. 7100). 

D O I Ti< I N, or D O l T. A base cQin of small 
value, prohibited by St. 3 Hen. V. c. 1. We 
still retain the phrase, in the common say
ing, when we would undervalue a man, that 
he is not wO'rth a dait. Jacob. 

DO LE. A part, share, or portion, as of a 
meadow. To "dole out" anything is to deal 
or distribute in small portions. Holthouse. 

I n Scotch Law 

Oriminal intent ; evil design. Bell, Diet. 
voc .. _ "Crime." 

D O LEANCE.
· 

A peculiar appeal in the Chan
nel Islands. It is a personal charge against 
a jud1cial officer, either of miscQnduct or of 
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negligence. L. R. 6 P. C. 155. It still exists 
in a modified form. 14 R. 5 A. C. 348. See 
48 L. Jour. 281. 

DOLES, or D O O LS. Slips of pasture left 
between the furrows of plowed land. 

D O LG. Sax. A wound. Spelman. 

OO LG-BOTE. A recompense for a scar or 
wound. Cowell. 

D O L I .  Lat. See Dolus. 

D O LLAR. The unit employed in the United 
States in calculating money values. It is 
coined both in gold and silver, and is of the 
value of one hundred cents. Thompson v. 
State, 90 Tex. Cr. R. 125, 234 S. W. 406, 408. 

D O LO.  In Spanish law. Bad or mischie
vous design. White, New Recop. b. 1, tit. 1, c. 
1, § 3. 

0010 facit qu i  petit quod redditurus est. He 
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attack, or for another permissible purpose, as 
when one dissembles the truth to prevent a 
luI1atic from injuring himself or others. The 
latter exists where one intentionally mis
leads another or takes advantage of another's 
error wrongfully" by any form of deception, 
fraud, or cheating. Mackeld. Rom. Law, § 
179 ; Broom, Max. 349 ; 2 Kent, Oomm. 560, 
note. 

-Dolus dans loou m co,ntractui. . Fraud (or de
ceit) giving rise to the contract ; that is, a 
fraudulent misrepresentation made by one of 
the parties to the contract, and relied upon by 
the other, and which was actuany instrument
al in inducing the latter to enter into the con
tract. 

-Doli capax. Capable of malice or criminal 
intention ; having sufficient discretion and 
intelligence to distinguish between right and 
wrong, and so to become amenable to the 
criminal laws. 

acts with guile who demands that which he -Doli incapax. Incapable of criminal inten
will have to return. Broom, Max. 346. tion or malice ; not of the age of discretion ; 

not possessed of sufficient dis.cretion and in
Dolo  malo pactum se non servaturum. Dig. telligence to distinguish between right and . 
2, 14, 7, § 9. An agreement induced by fraud wrong to the extent of being criminally re-cannot stand. sponsible for his actions. 
Oolosus versatur in generali bus. A person 
intending to deceive deals in general terms. 
Wing. Max. 636 ; 2 Coke, 34a ; 6 Clark & F. 
699 ; Broom, Max. 289. 

Dolus aueto,ris non nocet successori. The 
fraud of a predecessor prejudices not his suc
(."essor. 

Dolus circuitu non p u rgatu r. Fraud is not 
Dolum ex ind iciis p,erspiCluis probari convenit. purged by circuity. Bac. Max. 4 ;  Broom, 
Fraud should be proved by clear tokens. Max. 228. 
Code, 2, 21, 6 ;  1 Story, Cont. § 625. 

Dolus est m achinatio, cum al i ud  dissim:ulat 
D O LUS. In the civil law. Guile ; deceit- aliud agit. Lane, 47. Deceit is an artifice, 
fulness ; malioCious, fraud. A fraudulent ad- since it pretends one thing and does another. 
dress or trick used to deceive some one ; a 
fraud. Dig. 4, 3, 1. Any subtle contrivance 
by wo:rds or acts with a design to circumvent. 
2 Kent, Comm. 560 ; Code, 2, 21. 

Such acts or omissions as operate as a de
ception upon the other party, or violate the 

Dolus et f .. aus nemin i  patrocinentur, (pat .. oci. 
n ari debent.) Deceit and fraud shall excuse 
or benefit no man. Yearb. 14 Hen. VIII. 8 ;  
Best, Ev. p. 469, § 428 ; 1 Story, Eq. Jur. § 
395. 

just confidence reposed by him, whether there Dolus latet in general ibus. Fraud lurks in 
,be a deceitful intent (malu8 a.nimus) or not. generalities. Tray. Lat. Max. 162. 
Poth. Traite de Depot, nn. 23, 27 ; Story, 
Bailm. § 20a; 2 Kent, Comm. 506, note. Dotus versatur in generalibus. Fraud deals 

Fraud, willfulness, or intentionality. In in generalities. 2 Coke, 34a; 3 Coke, 81a. 
that use it is opposed to culpa, which is negli
gence merely, in greater or less degree. The 
policy of the law may sometimes treat ex
treme culpa as if it were dolu8, upon the 
maxim culpa dolo comparatur. A person is 
always liable for dolu8 producing damage, 
but not always for culpa producing damage, 
even though extreme, e. g., a depositary is 
only liable for doluS, and not for negligence. 
Brown. 

. 

-Dolus bon us, dolus malus. 'In a wide sense, 
the Roman law distinguishes between "good," 
or rather "permissible" doZu8 and "bad" or 
fraudulent dolus. The former is justifiable or 
allowable deceit ; it is that which a man may 
�mploy in ·  self�defense against an ·  unlawful 

DOM.  P ROe. An abbreviation of Dom-u8 Pro
cerum or Domo Proae1·um; the house of lords 
in England. Sometimes expressed by the let
ters D. P. 
D O MA I N. The complete and absolute own
ership of land ; a paramount and individual 
right of property in land. People v. Shearer, 
30 Cal. 658. Also the real estate so owned. 
The inherent sovereign power claimed by the 
legislature of a state, of controlling private 
property for public uses, is termed the "right 
of eminent 'domain." 2 Kent, Comm. 339. 
See Eminent Domain. 

A distinction has been made between "propertr" 
aDd "domain." The former Is said'to be that. qual-
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Ity which Is conceivec! to be In the thing Itself, 
considered as belonging to such or such person, 
exclusively of all others. By the 'latter is under
stood that right which the owner has of disposing 
of the thing. Hence "domain" and' "property" are 
said to be correlative terms. The one is the ac
tive right to dispose of ; the other a passive quality 
which follows the thing and places it at the disposi
tion of the owner. 3 Toullier, no. 83. 

National Do main 

A term sQmetimes applied to' the aggregate 
of the property owned directly by a nation. 
my. Code La. art. 486. 

P u blic Domai n  

This term embraces all land's, the title to' 
which is in the United States, including as 
well land occupied for the purposes of federal 
buildings, arsenals, dock-yards, letc., as land 
of an agricultural or mineral character not 
yet granted to private owners. Barker v. 
Harvey, 21 S. Ct. 600, 181 U. S. 481, 45 L. 
Ed. 963 ; Day Land & Cattle Co. v. State, 68 
Tex. 526, 4 S. W. 865. 

D O M B EC, D O M B OC. (Sax. From dom, judg
ment, and bec, boc, a book.) Dome-book 0'1' 
doom-book. A name given among the Saxons 
to' a code of laws. Several of the Saxon kings 
published domboc8, but the most important 
one was that attributed to Alfred. Crabb, 
Oom. Law, 7. This is sometimes confounded 
with the celebrated Domesday-Book. See 
Dome-Book ; Domesday. 

D O M E. (Sax.) Doom ; sentence ; judgment. 
An oath. The homager's Qath in the ' black 
book Qf Hereford. Blount. 

D O M E-BOOK. A book or code said to' have 
been cQmpiled under the direction of Alfred, 
for the general use of the whole kingdom of 

.England ; cQntaining, as is supposed, the 
principal maxims of the common law, the 
penalties for misdemeanors, and the forms 
of judi�ial proceedings. It is said to' have 
been extant sO' late as the reign of Edward 
IV., but is now lost. 1 Bl. Comm. 64, 65. 

D O M ESDAY, D O M ESDAY-BOOK. (Sax.) 
An ancient record made in the time of Wil
liam the Conqneror, and now remaining in 
the English exchequer, consisting of two 
volumes of unequal size, containing minute 
and accurate surveys of the lands in England. 
2 Bl. CQmm. 49, 50. . The work was begun by 
five justices in ea,ch county in 1081, and 
finished in 1086. 

D O M ES M E N. (Sax.) An inferior kind of 
judges. Men appointed to doom (judge) in 
matters in controversy. Cowell. Suitors in 
a court af a manor in ancient demesne, who 
are judges there. Blount ; Whishaw ; Termes 
de la Ley. 

D O M EST I C, . ft.. A domestic, or, in full, 
domestic servant, is a servant who resides in 
the same house with the master. The term 

DOl'dIOILE 

does nOt extend to workmen or laborers em
ployed out of doors. Ex parte Meason, 5 Bin. 
(Pa.) 167 ; Richardson v. State, 43 Tex. 456 ; 
Wakefield v. State. 41 Tex. 556. 

The Louisiana Civil Code enumerates as domestics 
those who receive wages and stay in the house of 
the person paying and employing them, for his 
own service or that of his family ; such as valets, 
footmen, cooks, butlers, and others who reside in 
the house. Persons employed in public houses are 
not included. Cook v. Dodge, 6 La. Ann. 276. 

The term is sometimes extended, however, to in
clude servants who do not reside in the same house 
as the master. Catto v. Plant, 106 Conn. 236, 137 A. 
764, 766 (gardener) ; Douglas v. State, 88 Tex. Cr. 
R. 295, 225 S.  W. 536, 538 (house porter) . 

D O M EST I C, adj. Pertaining, belonging, o r  
relating t o  a home, a domicile, o r  t o  the place 
Qf birth, origin, creation, or transaction. Cat
to v. Plant, 106 Conn. 236, 137 A. 764, 765 ; 
People v. Palasz, 158 N. W. 166, 167, 191 Mich. 
556 ; Henderson v. Shreveport Gas, Electric
Light & Power Co., 134 La. 39, 6-3 SQ. 616, 618, 
51 L. R. A. (N. S.) 448 ; In re Shelar (D. C.) 
21 F.(2d) 136, 138. 

-Do mestio animals. Such as are habituated 
to live in or about the habitations of men, or 
such as contribute to the support of a family 
or the wealth Qf the cQmmunity. This term 
includes horses, (State v. Gould, 26 W. Va. 
264 ; Osborn v. Lenox, 2 Al1en [Mass.] 207,) 
but may or may not include dogs. See Wilcox 
v. State, 101 Ga. 593, 28 S. E. 981, 39 L. R. 
A. 709 ; State v. Harriman, 75 Me. 562, 46-
Am. Rep. 423,; Hurley v. State, 30 Tex. App.-
333, 117 S. 'V. 455, 28 Am. St. Rep. 916 ; Thurs
ton V. Carter, 112 Me. 361, 92 A. 295, L. R. A. 
1915C, 359, Ann. Cas. 1917 A, 389. 

-Domestio courts. Those existing and hav
ing jurisdiction at the place of the party's 
residence or domicile. Dickinson v. Railroad 
Co., 7 W. Va. 417. 

As to domestic "AdministratQrs," "Attach
ment," "Bill of Exchange," "CDmmerce,'" 
"Corporations," "Creditors," "Factors," "Fix
tures," " Judgment," and "Manufactures," see
thQse titles. 

D O M EST I C US. In old European law. A 
senescha.l, steward, or major domo ; a judge's 
assistant ; an assessor, (q. 'V.) Spelman. 

D O M I CELLA. In old English law. A 
damsel. Fleta, lib. 1, c. 20, § 80. 
DO M I C E L LUS. In old English law. A bet
ter sort of servant in monasteries ; also an 
appellation of a king's bastard. 

D O M I C I LE. That place where a man has his: 
true, fixed, and permanent home and princi
pal establishment, and to which whenever he
is absent he has the intention of returning. 
White v. Crawford, 10 Mass. 188 ; Tanner v. 
King, 11 La. 175 ; Crawford v. Wpson, 4 Barb. 
(N. Y.) 505 ; White v. Brown, Wall. Jr. 217" 
Fed. Cas. No. 17,538 ; Horne v. Horne, 31 N. 
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C. 99 ; Holliman's Heirs v. Peebles, 1 Tex. 
673 ; Hairston v. Hairston, 27 Miss. 704, 61 
Am. Dec. 530 ; Chaine v. Wilson, 1 Bosw. (N. 
Y.) 673 ; Hayes v. Hayes, 74 Ill. 312 ; Ander
son v. Anderson; 42 Vt. 350, 1 Am. Rep. 334 ; 
Pope v. Pope, 116 Ok!. 188, 243 P. 962, 964 ; In 
re Colburn's Estate, 186 Iowa, 590, 173 N. W. 
35, 36 ; U. S. v. Curran (0. O. A.) 299 F. 206, 
209 ; Clay v. Olay, 134 Miss. 658, 99 So. 818 ; 
Mudge v. Mudge, 111 Neb. 403, 196 N. W. 706 ; 
Miller v. Miller, 67 Or. 359, 136 P. 15, 16 ; 
Spielman v. Spielman, 144 Wash. 421, 258 P. 
37, 38. 

That place in which a man has voluntarily 
fixed the habitation of himself and family, 
not for a mere special or temporary purpose, 
but with the present intention of making a 
permanent home, for an unlimited or indefi
nite period. In re Garneau, 127 F. 677, 62 
C. C. A. 403 ; 28 L. J. Oh. 361, 366 ; Mac
Leod v. Stelle, 43 Idaho, 64, 249 P. 254, 256 ; 
Steckel v. Steckel, 118 Va. 198, 86 S. E. 833. 

In international law, a residence at a par
ticular place, accompanied with positive or 
presumptive proof of an intention to continue 
there for an unlimited time. State v. Collec
tor of Bordentown, 32 N. J. Law, 192 ; 
Graham v. Graham, 9 N. D. 88, 81 N. W. 44 ; 
Phillimore, Int. Law 49. 

The place where a person has fixed his habitation 
and has a permanent residence, without any p-resent 
intention of removing therefrom. Crawford v. Wil
son, 4 Barb. (N. Y.) 504, 520 ; Holyoke v. Holyoke's 
Estate 110 Me. 469, 87 A. 40 ;  [1892] 3 Ch. 180 ; 
Story, 

'
Cond. L. § 43 ; Hindman's Appeal, 85 Pa. 466 ; 

Connolly v. Connolly, 33 S. D. 346, 146 N. W. 581, 
582. 

The established, fixed, permanent, or ordinary 
dwelling-place or place of residence of a person, as 
distinguished from his temporary and transient, 
though actual, place of residence. It is his legal 
residence, as distinguished from his temporary place 
of abode ; or  his home, as distinguished from a 
place to which business or pleasure may temporarily 
call him. Salem v. Lyme, 29 Conn. 74 ; Towson v. 
'rowson, 126 Va. 640, 102 S. E. 48, 52. 

"Citizenship," "habitancy," and "residence" are 
severally words which in the particular case may 
mean precisely the same as domicile. Borland v. 
, Boston, 132 Mass. 89 ; Isham v. Gibbons, 1 Bradf. 
Surr. (N. Y. ) 70 ; Del Hoyo v. Brundred, 20 N. 
3. L. 328 ; Bartlett v. Brisbane, 2 Rich. (S. C . )  
489 ; Moore v. Wilkins, 1 0  N. H. 452 ; Cooper v. 
Galbraith, 3 Wash. C. C. 555, Fed. Cas. No. 3,193 ; 
Crawford v. Wilson, 4 Barb. ( N. Y. ) 505 ; Holmes 
v. Greene, 7 Gray (Mass. ) 299 ; Church v. Cross
man, 49 Iowa, 447 ; Ex parte White (D. C.) 228 F. 
88, 91 ; Petition of Oganesoff ( D. C.) 20 F. (2d) 
978, 980 ; Reubelmann v. Reubelmann, 38 Idaho, 159, 
220 P. 404, 405 ; Gluc v. Klein, 226 Mich. 175, 197 
N. W: 691, 692 ; ' Croop v. Walton, 199 Ind. 262, 
157 N. E. 275, 276, 53 A. L. R. 1386 ; United States 
v. Rockteschell (C. C. A. ) 208 F. 530, 532. ; Walker 
v. Walker, 125 Md. 649, 94 A. 346, 351, Ann. Cas. 
1916B, 934 ; Barrow v. Barrow, 160 La. 91, 106 So. 
705, 707. 

"Domicile" and "residence," however, are ,fre
quently distinguished, in that domicile is the home, 
the fixed place of habitation ; while residence is a 
transient place> of dwelling. Bartlett v. New York. 
I) Sandf. (N. Y.) 44 ;  Malgras v: Malgras, 15 Ohio 
App. 335, 336 ;  Stevens T� Allen, 139 La. 658, 71 So. 
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936, 943, L. R. A. 1916E, 1115 ; City of Ashland 
v. City of Catlettsburg, 172 Ky. 36�, 189 S. W. 454, 
455 ; Gluc v. Klein, 226 Mich. 175, 197 N. W. 691, 
692 ; New York v. Genet, 4 HUn (N. Y. ) 489 ; Tal
ley v. Commonwealth, 127 Va. 516, 103 S. E. 612, 
614 ; Hunter v. Bremer, 256 Pa. 257, 100 A. 809, 811, 
812, Ann. Cas. 1918A, 152 ; Town of Roanoke Rapids 
v. Patterson, 184 N. C. 135, 113 S. E. 603, 604. 

As to abandonment of domicile, see Aban
donment. 

Class,ification 

Domicile may be deemed to be of three sorts, 
-domicile by birth, domicile by choice, and 
domicile by operation of law. The first is th� 
common case of the place of birth, domicili-
1tm originis �' the second is that which is vol
untarily acquired by a party, proprio motu; 
the last is consequential, as that of the wife 
arising from' marriage. , Story, Contl. Laws, 
§ 46. And see Railroad Co. v. Kimbrough, 115 
Ky. 512, 74 S. W. 229 ; Price v. Price, 156 Pa. 
617, 27 A. 291 ; White v. Brown, 29 Fed. Oas. 
992 ; In re Jones' Estate, 192 Iowa, 78, 182 N. 
W. 227, 228, 16 A. L. R. 1286 ; Thayer v. Thay
er, 187 N. O. 573, 122 S. E. 307, 308 ; In re 
Lyon's Estate, 117 Misc. 189, 191 N. Y. S. 260, 
268. 

From different points of view, other classi
fications are indicated by the following terms: 

C o m mercial Domici le 

A domicile acquired by the maintenance of 
a commercial establishment ; a domicile which 
a citizen of a foreign country may acquire 
by conducting business in another country. 1 
Kent, 82 ; U. S. v. Ohin Quong Look (D. C.) 
52 F. 204 ; Lan Ow Bew v. U. S., 144 U. S. 47, 
12 S. Ot. 517, 36 L. Ed. 340. See Dicey, Dom. 
341 ; The Dos Hermanos, 2 Wheat. 76, 4 L. Ed. 
189. 

De' Facto Dom ici le  

In French law, permanent and fixed resi-. 
dence in France of an alien who has not ac
quired F'rench citizenship nor taken steps to 
do so, but who intends to make his home per
manently or indefinitely in that country ; call
ed domicile "de facto" because domicile in the 
full sense of that term, as used in France, can 
only be acquired, by an act equivalent to nat
uralization. In re Cruger's Will, 36 Misc. 477, 
73 N. Y. S. 812. 

Domestic Dom icile 

A name sometimes used for "municipal 
domicile" (q. v.). Hayward v. Hayward, 65 
Ind. App. 440, 115 N. E. 966, 970. 

D o m icile of Origin 

The home of the parents. PhiIlim. Dom. 25, 
101. That which arises from a man's birth 
and connections. 5 Ves. 750. The domicile 
of the parents at the time of birth, ' or wha't 
is termed the "domicile of origin," constitutes 
the domicile of an infant, and continues un
til abandoned, or until the acquisition of a 
new domicile . in a different place. Prentiss 
v. Barton, 1 Brock. 389, 393, Fed. Cas. No� 



609 

11,384 ; Thayer v. Thayer, 187 N. C. 573, ' 122 
S. E. 307, 308 ; Glos v. Sankey, 148 Ill. 536, 36 
N. E. 628, 23 L. R. A. 665, 39 Am. St. Rep. 
196 ; Lanning v. Gregory, 100 Tex. 310, 99 S. · 
W. 542 ; L. R. 1 P. & D. 611 ; Inhabitants of 
Freetown v. Inhabitants of Taunton, 16 Mass. 
52 ; Lacy v. 'Villiams, 27 Mo. 280 ; Kennedy 
v. Ryall, 67 N. Y. 379 ; Dresser v. Illuminat
ing Co., 49 Fed. 257 ; Kelly v. Garrett, 67 Ala. 
304 ; 2 Hagg. EccI. 405 ; Blumenthal v. Tan
nenholz, 31 N. J. Eq. 194 ; Desesbals v. Ber
quier, 1 Binn. (Pa.) 349. See De Jarnett 
v. Harper, 45 Mo. App. 415. 

Domicile of Sucoession 

As distinguished from a commercial, politi
cal, or forensic domicile, the actual residence 
of a person within some jurisdiction, of such 
a character as shall, according to the well
established principles of public law, give di
rection to the succession of his personal estate. 
Smith v. Croom, 7 Fla. 81. 

Elected Domicile 

The domicile of parties fixed in a contract 

DOIlINIClUM 

DOM I C I LED. Established in a given domi· 
cile ; belonging to a given state or jurisdictiol). 
by right of domicile. 

D O M I C I L I A RY. Pertaining to domicile ; re
lating to .one's domicile. Existing or created 
at, or connected with, the domicile of a suitor 
or of a decedent. 

D O M I C I L I ATE. To establish one's domicile ; 
to take up one's fixed residence in a given 
place. To establish the domicile of another 
person whose legal residence follows one's 
own. 

D O M I C I L I AT I O N .  In Spanish law. The ac
quisition of domiciliary rights and status, 
nearly equivalent to naturalization, ' which 
may be accomplished by being born in the ' 
Idngdom, by conversion to the Catholic faith 
there, by taking up a permanent residence in 
some settlement and marrying a native wo
man, and by attaching oneself to the soil, 
purchasing or acquiring real property and 
possessions.. Yates v.  lams, 10 Tex. 168. 

between them for the purposes of such con- D O MI C I L I UM. Lat. Domicile (q. v.). ' 
tract. Woodworth v. Bank of America, 19 
Johns. (N. Y.) 417, 10 Am. Dec. 239. D O M I G E R.I U M .  In old English law, Power 

over another ;  also danger. Bract. l. 4, t. 1, 
Foreign Domicile c. 10. 

A domicile established by a citizen or sub-
Ject of one sovereignty within the territory of DOM I NA ( DAM E ) .  A title given to honor': 
another. able women, who anciently, in their own right 

of inheritance, held a barony. Cowell. Matri monial Domicile 

The place where a husband and wife have 
established a home, in \vhich they reside in 
the relation of husband and wiLe, and where 
the matrimonial contract is being performed. 
Gould v. Gould, 201 App. Div. 670, 194 N. Y. 
S. 745, 747. 

M u nicipal Domioi le 

One which as distinguished from "national 
domicile" and "quasi national domicile" (see 
those titles, infra), has reference to residence 
in a county, township, or municipality. Hay
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. 

National Dom icile 

The domicile of a person, considered as be-
ing within the territory of a particular na
tion, and not with reference to a particular 
locality or subdivision of a nation. 

D OM I NANT ESTATE O R  TENEM ENT. 
'l"'hat to which a servitude or easement is due, 
or for the benefit of which it exists. A term 
used in the civil and Scotch law, and thence 
in ours, relating to serYitudes, meaning the 
tenement or subject in favor of which the 
service is constituted ; as the tenement over 
which the servitude extends is called the "ser
vient tenement." Wharton ; 'Valker v. Clif
ford, 128 Ala. 67, 29 South. 588, 86 Am. St. 
Rep. 74 ; Dillman v. Hoffman, 38 Wis. 572 ; 
Stevens v. Dennett, 51 N. H. 339 ; Burdine v. 
Sewell, 92 Fla. 375, 109' So. 648, 652. 

D OM I NAT I O. In old English law. Lordship. 

D OM I N I CA PA LMARUM. (Dominica in ra
mis palrnarum.) L. Lat. Palm Sunday. 
Townsh. PI. 131 ; Cowell ; Blount.. . 

Natu ral Domicile 
D OM I N I CAL. That which denotes the Lord's 

The same' as domicile of origin or domicile day, or Sunday. 
by birth. Johnson v. Twenty-One Bales, 13 
Fed. Cas. 863. D O M I N I C I  D E.. The act of killing one's lord 

Necessary Dom icile 

That kind of domicile which exists by oper
ation of 1m,v, as distinguished from voluntary 
domicile or domicile of choice. Phillim. Dom. 
27-97. 

Quasi National Dom icile 

One involving residence in a state. Hay
ward v. Hayward, 65 Ind. App. 440, 115 N. E. 
966, 970. See National domicile, supra. 

BL.LAW DICT. (3D EID.) -39 

or master. 

DOM I N I C U M .  Lat. Domain ; demain ; de
mesne. A lordship. That of which one has 
the lordship or ownership. That which re
mains under the lord's immediate charge and 
control. Spelman ; Blount. 

In Domesday Book it meant the home farm as 
distinguished from the holdings of the tenants. 
Vinogradoff, Engl; Soc. in Eleventh Century 363. 
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Property ; domain ; anything pertaining to mediately or mediately of him as lord para-
a lord. Cowell. mount. 

I n Ecclesiastical Law 
. A church, or any other building consecrat

ed to God. Du Cange. 

D OM I N I CU M  A NT I QU U M .  In old English 
law. Ancient demesne. Bract. fol. 369b. 

D O M I N I U M D I R ECT U M  ET UT I LE. The 
complete and absolute dominion in property ; 
the union of the title and the exclusive use. 
Fairfax v. Hunter, 7 Cranch, 603, 3 L; Ed. 
453. 

D O M I N I UM EM I N ENS. Eminent domain. 

Domin ium non potest e'sse in pendenti. Lord
ship cannot be in suspense, i. e., property can
not remain in abeyance. Hall\:. Law Max. 
39. 

D O M I N I U M PLEN UM. Full ownership ; the 
union of the dominium directum \"ith the 

D O M I N.I ON. Ownership, or right to proper-
ty. 2 Bl. Comm. 1. Title to an article of dominium utile. Tayl. Civil Law, 478. 

DOM I N I O. Sp. In Spanish law. A term 
corresponding to and derived from the Latin 
dominium (q. v.). Dominio alto, eminent do
main ; dom,inio directo, immediate ownership ; 
dominio utile, beneficial ownership. Hart v. 
Burnett, 15 Cal. 556. 

property which arises from the power of dis- D OM I N I U M  U T I LE. 
position and the right of claiming it. Baker 
v. 'Vestcott, 73 Tex. 129, 11 S. W. 157. "The 
holder has the dominion of the bill." 8 Eastt 
579. See, also, State v. Johnson, 34 S. D. 601, 
149 N. W; 730, 734. 

Sovereignty or lordship ; as the dominion 
of the seas. Moll. de Jure Mar. 91, 92. 

In the 'civil law, with reference t<� the title to 
property which is transferred by a sale of it, do
minion is said to be either '�proximate" or "remote," 
the "former being the kind of title vesting in the 
purchaser when he has acquired both the ownership 
and the possession of the article, the latter de
scribing the nature of his title when he has legiti
mately acquired the ownership of the property but 
there has been no delivery. Coles v. Perry, 7 Tex. 
109. 

D O'M I N I U M. In the civil and old English 
iaw. Ownership ; property in the largest 
sense, including both the right of property and 
the right of possession or use. 

The mere right of property, as distinguish
ed from the possession or usufruct. Dig. 41, 
2, 17, 1 ;  Calvin. The right which a lord 
had in the fee of his tenant. In this sense 
the word is very clearly distinguished by 
Bracton from dominicum. 

The estate of a feoffee to uses. "The fe
offees to use shall have the dominium, and the 
ce8tui que U8e the disposition." Latch. 137. 

Sovereignty or dominion. Dominium mar
i8, the sovereignty of the sea. 

D O M I N I UM D I RECTUM.  

I n the  C ivil Law 

Strict ownership ; that which was founded 
on strict law, as distinguished from equity. 
In later law. Property without use ; the 
right of a landlord. Tayl. Civil Law, 478. 

In Feudal Law 

Right or proper ownership ;-the right of 
a superior or lord, as ' distinguished from 
that of his vassal or tenant. The title or 
property , which the sovereign in England is 
considered as possessing in aU the land,s of 
the· kingdom, they being holden either im-

I n the Civil Law 

Equitable or prretorian ownership ; that 
which was founded on equity. Mackeld. 
Rom. Law, § 327, note. In later law. Use 
without property ; the right of a tenant. 
Tayl. Civil Law, 478. 

I n  Feudal Law 
Useful or beneficial ownership ; the usu

fruct, or right to the use and profits of the 
soil, as distinguished from the dominium di
reatum (q. v.) or ownership of the soil itself ; 
the right of a vassal or tenant. 2 Bl. Comm. 
105. 

DOM I NO VO LENTE. Lat. The owner be
ing willing ; ,with the consent of the owner. 

DO M I N US. 

I n  Feudal and Ecclesiastical Law 
A lord, or feudal superior. Dominus rem, 

the lord the king ; the king's title as lord 
paramount. 1 Bl. Comm. 367. Dominu8 eapi� 
tali8, a chief lord. Dominus mediu8, a mesne 
or intermediate lord. Dominus liUiu8, liege 
lord or sovereign. Id. 

Lord or sir ; . a title of distinction. It 
usually denoted a knight or clergyman ; and, 
according to Cowell, was sometimes given to 
a gentleman of quality, though not a knight, 
especially if he were lord of a manor. 

The owner or proprietor of a thing, as dis
tinguished from him who uses it merely. Cal
vin. A master or principal, as distinguished 
from an agent or attorney. Story. Ag. § 3. 

I R the Civil  Law 

A husband. A fam�ly. Vic at. 

Dominus cap italis loco hreredis habe,tur, quoties 
per def.eotu m vel delictu m exting u.itur san guis 
su i  tenentis. Co. Litt. 18. The supreme lord 
takes the place of the heir, as often as the 
blood of the tenant is extinct through defi·eien
cy o:r crime. 

D'OM INUS L I T I S. Lat. The master of the 
suit ; j.' e., the person who was really and 

BL�LA.W D'ICT. (3D ED.) 
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directly 'Interested In the mit · as a party, ' as jury. and violence as for his repose. 5 Ooke, 
distinguished from his attorney or advocate. 91b ;  Say. 227 ; Broom, Max. 432. A man's 
But the term is also applied to one who" dwelling-house is his castle, not for his own 
though not originally a party, has made him- personal protection merely, but also for the 
self such, by intervention or otherwise, and _ protection of . his family and his, property 
has assumed entire control and responsibil- therein. Curtis v. Hubbard; 4 Hill (N. Y.) 
lty for one side, and is treated by the court 437 ; Davison v. People, 90 Ill. 229 ; 1 Hale, 
as liable for costs. See In re StOYer, 1 Curt. PI. Cr. 481 ; Foster, Hom. 320 ; 8 Q. B. 757 ; 
201, Fed. Cas. No. 13,507. 16 Q. B. 546, 556 ; 19 How. St. Tr. lO-S0. 

It is also said that the attorney himself, when 
the cause has been tried, becomes the dominu8 Ziti8. 
Vic at. 

D o m us tutissi m u m  cu ique refug ium atque re
ceptaculu m sit. A man's house should be his 
safest refuge and shelter. The habitation of 
each one is an inviolable asylum for him. 
A maxim of the Roman law. Dig. 2, 4, 18. 

D O M I N US NAV I S. In the civil law. The 
owner of a vessel. Dig. 39, 4, 11, 2 ; Whar
ton. Dona clandestin a  sunt sem per suspiciosa. · 3 
Dom inus non maritabit p u pi l lum n isi semel. Coke, 81. Olandestine gifts are always sus

Co. Litt. 9. A lord cannot give a ward in plClOUS. Noy, Max., 9th Ed. 152 ; 4 B. & 

marriage but once. C. 652 ; 1 M. & S. 253 ; Broom, Max. 289, 290. 

Dominus rex nu l lum habere potest parem, m ulto 
minus su periorem. Tl1e king cannot have an 
equal, much less a superior. 1 Reeve, Eng. 
Law, 115. 

D O'M I TIE. Lat. Tam,e ; domesticated ; not 

Donari videtur, q uod n u llo j u re cogente con
oeditu r. Dig. 50, 17, 82. 

'
A thing is said to be 

given when it is yielded otherwise than by 
virtue of right (that is considered to be given 
which is granted when no law compels). 

wild. Applied to domestic animals, in which D O NATA R I US. A donee ; one to whom some
a man may have an absolute property. 2 ' BI. thing is ' given. 
Comm. 391. 

D O M MAGES I NTE RETS. 
Damages. 

In French law. 

D OM O  R EPARANOA. A writ that lay for 
one against his neighbor, by the anticipated 
fall of whose house he feared a damage and 
injury to his own. Reg. Orig. 153. 

D O M US. Lat. In the civil and old English 
law. A house or dwelling ; a habitation. lnst. 
4, 4, 8 ;  Townsh. PI. 183-185. Bennet v. 
Bittle, 4 Rawle (Pa.) 342. 

D OM US CAP I T U LARIS. In old records. A 
chapter-house ; the chapter-house. Dyer, 26b. 

D O M US CONVEBSO R U M .  An ancient h ouse 
built or appointed by King Henry III. for 
such Jews as were converted to the Christian 
faith ; but King Edward III., who expelled 
the Jews from the kingdom, deputed the place 
for the custody of the rolls and records of 
the chancery. Jacob. 

D OM US D E I .  The hOtlse of God ; a name 
applied to many hospitals and religious hous
es. 

D OM US MANSI ONA L I S. A mansion house. 
1 Hale, P. C. 558 ; State v. Brooks, 4 Conn. 
446 ; State v. Sutcliffe, 4 Strob. (S. C.) 376. 

D O M US 'PROC E,RUM. The house of lords, 
abbreviated into Dom. Proc., or D. P. 

Domus sua cu ique e,st tutiss imum refug ium.  To 
every man his own house is his safest refuge. 
5 Coke, 91b ; 11 Coke, 82 ; 3 Inst. 162. The 
house of every one is to him as his castle and 
fortress, as well for his defense against in-

D O NAT I O'. Lat. A gift. A. transfer of the 
title to property to one who receives it with
out paying for it. Vicat. The act by which 
the owner of a thing voluntarilY transfers the 
title and possession of the same from him
self to another person, without any considera
tion. See Indiana N. & S. R. W. Co. v. City of 
Attica, 56 Ind. 476 ; Georgia Penitentiary Co. 
No. 2 v. Nelms, 65 Ga. 499, 38 Am. Rep. 793. 

Its literal translation, "gift," has acquired in 
real law a more limited meaning, being applied to 
the conveyance of estates tail. 2 BI. Comm. 316 ; 
Littleton, § 59 : West, Symb. § 254 ; 4 Crui�e, Dig. 
51. 

Classification 

By the civil law (adopted into the Eng
lish and American law) donations are either 
inter vivos (between living persons) Or mortis 
causa (in anticipation of death.) As to these 
forms, see infra. A donatiQ or gift as be
tween living persons is called donatio mera 
or pw"a when it is a simple gift without com
pulsion Or consideration, that is, resting solely 
on the generosity of the donor, as in the ca �e 
of most charitable gifts. It is called donatio 
remuneratoria when given as a J:eward for 
past services, but still not under any legal 
compulsion, as in the case of pensions and 
land-grants. It is caned donatio 8ul) modo 
(or modalis) when given for the attainment of 
some special object or on condition thut the 
donee shall do something not specially for 
the benefit of the donor, as in the case of the 
endowment of hospitals, colleges, etc., coupled 
with the condition that they shall be estab
lished and maintained. Mackeld. Rom. Law; 
§ 466 ; Fisk v. Flores, 43 Tex. 340 ; Noe v. 
Card, 14 Cal. 576. The following terms are 
also used : Donatio conditionalis, a condition-
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al gift ; donatio relata, a gift made with refer. 
ence to some service' already done, (Fisk v. 
Flores, 43 Tex. 340 ;) donatio stricta et co arc
tura, a restricted gift, as an estate tail. 

D O NAT I O  I N OF F I C I OSA. An inofficious 
(undutiful) gift ; a gift of so great a part 
Pf the donor's property that the birthright 
portion of his heirs is diminished. Mackeld. 
Rom. Law, § 469. 

D O NAT I O' I NT E.R V I VOS. A gift between 
the living. The ordinary kind of gift by one 
person to another. 2 Kent, Oomm. 438 ; 2 
Steph. Comm. 102. A term derived from the 
civil law. lnst. 2, 7, 2. A donation inter vivos 
(between living persons) is an act by which 
the donor divests himself at present and ir
revocably of the thing given in favor of the 
donee who accepts it. Civ. Code La. art. 
1468 ; Succession of Brand, 111 So. 267, 268, 
162 La. 880. 

D ONAT I O M OR'T I S  CAUSA. A gift made Dy 
a person in · sickness, who, apprehending his 
dissolution near, delivers, or causes to be de
livered, to another the possession of any per
sonal goods, to keep as his own in case of 
the donor's decease. 2 Bl. Comm. 514. The 
civil la w defines it to be a gift under apprehen
sion of death ; as when anything is given 
upon condition that, if the donor dies, the 
donee shall possess it absolutely, or return 
it if the donor should survive or should re
pent of having made the gift, or if the donee 
should die before the donor. Adams v. Nich
olas, 1 Miles (Pa.) 109-117. A gift in view of 
death is one which is made in contemplation, 
fear, or peril of death, and with intent that 
it shall take effect only in case of the death of 
the giver .. Civ. Code Cal. § 1149 ; Prendergast 
v. Drew, 103 Conn. 88, 130 A. 75, 76. A do
nation mortis causa (in prospect of death) is 
an act to take effect when the donor shall no 
longer exist, by which he disposes of the whole 
or a part of his property, and which is rev
ocable. eiv. Code La. art. 1469. 
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was called "donatio propter nuptia8." Mack
eld. Rom. Law, § 572. 

DONAT I O N. 

I n Ecclesiastical Law 

A mode of acquiring a benefice by deed of 
gift alone, without presentation, institution, 
or induction. 3 Steph. Comm. 81. 

I n  General 

A gift. Mills v. Stewart, 76 Mont. 429, 24'7 
P. 332, 334, 47 A. L. R. 424 ; Darnell v. Equity 
Life Ins. Co.'s Receiver, 179 Ky. 465, 200 S. 
W. 967, 972 ; Fairfield v. Huntington, 23 Ariz. 
528, 205 P. 814, 815, 22 A. L. R. 1438. See 
Donatio. 

As sometimes · used, however, the term does not 
necessarily mean an absolute gift without any con
dition or consideration whatever. International & 
G. N. Ry. Co. v. Anderson County (Tex. Civ. App. ) 
174 S. W. 305, 315. 

A donation of Real estate is certainly not a mort
gage or privilege, but is a transfer of property 
of a peculiar kind, subject to revocation, some
times without cause, and always subject to reduc
tion at the suit of the forced heirs of the donor. 
Bank of Delphi v. Lea, 139 La. 730, 72 So. 187, 188. 

Donatio num alia perfecta, alia incepta et n o n  
perfecta, ut s i  do natio lecta fuit e t  concessa, ac 
traditio nondum fuerit subsecuta. Some gifts 
are perfect, others incipient and not perfect 
as if a gift were read and agreed to, but de
livery had not then followed. Co. LUt. 56. 

DO NAT I V E  ADVOWSO N.  In ecclesiastical 
law. A species of advowson, where the bene
fice is conferred on the clerk by the patron's 
deed of donation, without presentation, in
stitution, or induction. 2 Bl. Comm. 23 ; 
Termes de la Ley. 

D O NATO R • .A. donor ; one who makes a gift, 
(donatiO.) 

Donator n u nquam desinit possidere, anteq uam 
do nato rius i ncip iat possidere. The donor nev
er ceases to possess, until the donee begins to 

Donatio non p rresumitu r. A gift is not presum- possess. Bract. fol. 41b ; Dyer 281. 
ed. J enk. Cent. 109. 

D O NATO R I  US. A donee ; a person to whom 
D onatio perlicitur possessione acci pientis. A a gift is made ; a purchaser. Bract. fol. 13, 
gift is perfected [made complete] by the pos- et seq. 
session of the receiver. Jenk. Cent. 109, case 
9 . .A. gift is incomplete until possession is de- D O NATO RY. The person on whom the king 
livered. 2 Kent, Comm. 438 ; Ewing v. Ewing, bestows his right to any forfeiture that has 
2 Leigh (Va.) 337. fallen to the crown. 

D onatio p rinci pis Intelligitur sine p rrejudicio 
terti i .  Dav. Ir. K. B. 75. A gift of the prince 
is understood without prejudice to a third 
party. 

. 

D O NAT I O  P R O PTER N U PT I AS. A gift on 
account of . marriage. In Roman law, the 

. bridegroom's gift to the bride in anticipation 
. of marriage and to secure her d08 was called 
. "donatio ante nuptia8 ;" but by an ordinance 

of Justiuian such gift might ' be made after as 
well a� before marriage, and in that case it 

D O N E. Distinguished from "made." "A 
'deed made' may no doubt inean an 'instru
ment made ;' but a 'deed done' is not an 'in
strument done,'-it is an 'act done ; '  and 
therefore these words, 'made and done,' apply 
to acts, as well as deeds." Lord Brougham, 
4 Bell, App. Cas. 38. 

DONEE • 
I n  Old English Law 

He to whom lands were given ; the party t6 
whom a donatio was made. 
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I n  Later Law 

He to whom lands or tenements are given 
in tail. Litt. § 51. 

I n Modern arid  American Law 

One who is invested with a power of ap
pointment ; the party executing a power ; oth
erwise called the "appointer." 4 Kent, Comm. 
316. One to whom a gift is made or a bequest 
given. 

DOS ltATIONABILIS 

or one which has lost its lien on land from . 
the failure to issue execution on it or take
other steps to enforce it within the time limit-· 
ed by statute. 1 Black, Judgm. (2d Ed.) §: 
462 ; Draper v. Nixon, 93 Ala. 436, 8 So. 489 ; 
General Electric Co. v. Hurd (C. C.) 171 F. 
984 ; Burlington State Bank v. Marlin Nat. 
Bank (Tex. Civ. App.) 207 S. W. 954, 956. 

D O RMANT PARTN E R. See Partners. 

D O N IS, STATUTE D E. 
Statute. 

Dormi unt ali quando leg'es, n u nquam moriu ntur. See De Donis, the 2 Inst. 161. The laws sometimes sleep, never 

D O N N E U R  D'AVA L.. In French law. Guar
antor of negotiable paper other than by in
dorsement. 

D O N O R. 
I n O ld Engl ish Law 

He by whom . lands were given to another ; 
the party making a donatio. 

I n  Later Law 

He who gives lands or tenements to anoth
er in tail. Litt. § 57 ; Termes de la Ley. 

I n Modern and American Law 

The party conferring a power. 4 Kent, 
Comm. 316. One who makes a gift. 

D O N U M . Lat. In the civil law. A gift ; a 
free gift. Calvin. Distinguished from mu
nus. Dig. 50, 16, 194. 

The difference between donu1n and munU8 is said 
to be that donum is more general, while munU8 is 
specific. Vic at, Voc. Jur. ; Calvin. 

D OO M .  In Scotch law. Judicial sentence, or 
judgment. The decision or sentence of a 
court orally pronounced by an officer called 
a "dempster" or "deemster." In modern us
age, criminal sentences stilI end with the 
words "which is pronounced for doom." 

D O O MSDAY-B OO l<. See Domesday-Book. 

die. 

D O RSUM.  Lat. The back. In dorso re
cordi, on the back of the record. 5 Co�e, 44b. 

D O RT U R E. (Contracted from. dormiture.)· 
A dormitory of a convent ; a place to sleep in� 

DOS. 
In Roman Law 

Dowry ; a wife's marriage portion ; an that 
property wliich on marriage is transferred by 
the wife herself or by another to the husband 
with a view of diminishing the burden which, 
the marriage will entail upon him. It is of" 
three kinds. Profectitia dos is that which is: 
derived from the property of the wife's father 
or paternal grandfather. That d08 is termedl 
advenfitia which is not profectitia in respect 
to its source, whether it is given by the wife
from her own estate or by the wife's mother
or a third person. It is termed receptitia dos' 
when accompanied by a stipulation for its 
reclamation by the constitutor on the termi:.. 
nation of the marriage. See Mackeld. Rorri. 
Law, §§ 561, 563 ; Vicat ; Calvinus, Lex. ; Du. 
Can'ge ; 1 Washb. R. P. 147. 

I n Old  Engl ish Law 

The portion given to the wife by the hus:" 
band at the church door, in consideration of 
the marriage ; dower ; the wife's portion out 
of her deceased husband's estate in case he 
had not endowed her. 1 Washb. R. P. 147 ; 

D O O R. The place of usual entrance in a 1 Cruise, Dig. 152 ; Park, Dower. 
house, or into a room in the house. State v. 
McBeth, 49 Kan. 584, 31 P. 145. 

D O R MANT. Literally, sleeping ; hence inac
tive ; in abeyance ; unknown ; concealed ; si
lent. 

D O RMANT CLA I M . 
ance. 

One which is in abey-

D O RMANT EXEC U T I O N .  One which a cred
itor delivers to the sheriff with directions to 
levy only, and not to sell, until further or
ders, or until a junior execution is received. 
See Storm v. 'Woods, 11 Johns. (N. Y.) 110 ; 
Kimball v. �lUnger, 2 Hill (N. Y.) 364. 

D O RMANT J U DGM ENT. One which has not 
been satisfied, nor extinguished by lapse of 
time, but which has remained so long unex
ecuted that execution cannot now be issued 
upon it without first rev�ving the judgment, 

Dos de dote peti non debet. Dower ought not 
to be demanded of dower . . · Co .. Litt. 31 ; 4 
Coke, 122.b. A widow is not dowable of lands 
assigned to another woman in dower. 1 Hill .. 
Real Prop. 135 ; 4 Dane, Abr. 671 ; 1 Washb. 
R. P. 209 ; Brooks· v. Everett, 13 Allen (Mass.) 
459. 

DOS RAT I O NAB I L I S. A reasonable mar
riage portion. A reasonable part of her hus
band's estate, to which every widow is en
titled, of lands of which her husband may 
have endowed her on the day of marriage. 
Co. Litt. 336. Dower, at common law. 2 BI. 
Comm. 134. 

Dos rationabil is vel legitima est cujuslibet 
m.ul ieris de quo cu nque tene'mento te'Mia pars 
o m n iu m  terraru m et ten ementoru m, qure vir 
suus ten u it in  domin io, suo ut de feodo, etc. Co. 
Litt. 336. Reasonable or legitimate dower 
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belongs to every woman Df a third part of  all marry without the king's leave, and then she 
the lands and tenements of which her hus- might have this writ. These widows were 
band was seised in his demesne, as of fee, called the "king's widows." JacDb ; Holt-
etc. house. 

DOSSI ER.  Fr. A ,brief ; a bundle of papers. 

D OT. (A French word, adopted in Louisiana.) 
The fortune, portion, or dowry which a wo
man brings to her husband by the marriage. 
Buisson v. Thompson, 7 Mart. La. (N. S.) 460. 

D OTAG E. That feebleness of the mental 
faculties which proceeds from old age. It is 
a diminution or decay of that intellectual 
power which was once possessed. It is the 
slow approach of death ; of that irrevocable 
cessation, without hurt or disease, of all the 
functions which once belonged to the living 
animal. The external functions gradually 
cease ; the senses waste a way by degrees ; 
and the mind is imperceptibly visited by de
cay. , Owing's Case, 1 Bland (Md.) 389, 17 Am. 
Dec. 311. 

. 

DOTE U N  D E  N I H I L  HAB ET. A writ which 
lies for a widow to whom no dower has been 
assigned. 3 Bl. Comm. 182. By 23 & 24 Viet. 
c. 126, an ordinary action commenced by writ 
of summons has taken its place ; but it re
mains in force in the United States, and un
der the designation of "dower unde nihil 
habet" (see that title), is the form in common 
use fDr the recovery of dower at law. 1 
Washb. R. P. 200 ; 4 Kent 63. 

D oti lex favet; prremium pudoris est ; ideo 
parcatur. Co. Litt. 31 ; Branch, Princ. The 
law favors dower ; it is the reward Df chas
tity ; therefore let it ,be preserved. 

D OT I S  A D M I N I STRAT I O. Admeasurement 
of dower, where the widow holds more than 
her share, etc. 

DOTAL. Relating to the d08 or portion of a DOT I SSA. 
woman ; constituting her portion ; comprised 

D O U BLE. in her portion. 

A dowager. 

Twofold ; acting in two. capacities 
or having two a spects ; multiplied by two. 
This term has ordinarily the same meaning 
in law as in popular speech. The principal 
compound terms into which it enters are noted 
below. 

DOT AL P R O P E RTY. In the civH law, in 
Louisiana, by this term is understood that 
property which the wife brings to the hus
band to assist him in 'bearing the expenses 
of the marriage establishment. Extradotal 
property, otherwise called "paraphernal prop
erty," is that which forms no part of the 
dowry. eiv. Code La. art. 2335 ; Fleitas V. 
Richardson, 147 U. S. 550, 13 Sup. Ct� ,  495, 37 
L. Ed. 276. 

D O U B L E  A D U LTE RY. Adultery committed 
by two persons each of whom is married to 
another as distinguished from "single" adul
tery, where one of the participants is . un
married. Hunter V. U. S., 1 Pin. (Wis.) 91, 39 ' 
Am. Dec. 277. 

DOTAL I T I U M .  In canon and feudal law. D O U B L E  AVA I L  O F  M AR R I AGE.  In Scotch Dower. Spelman, vOC. "Doarium" ; Calvin. ; law. Double the ordinary or single value of a 2 Bl. Comm. 129. Used as early as A. D. 841. marriage. Bell. See Duplex Valor Mari
DOTAT I O N.  The act of giving a dowry Dr tagii. 
portion ; endowment in general, including the D O U B LE BO N D. In Scotch law. A bDnd 
endowment of a hospital or other charitable with a penalty, as distinguished from a single 
institution. bond. 2 Kames, Eq. 359. 

DOTE, no In Spanish law. The marriage 
portion of a wife. White, New Recop. b. 
1, tit. 6, C. 1. The property which the wife 
gives to the husband on account of marriage, 
or for the purpose of supporting the matri
monial expenses. Id. b. 1, tit. 7, C. 1, § 1 ;  
;Schm. Civil Law, 75 ; Cutter V. 'Vadding
bam, 22· Mo. 254 ; Hart v. Burnett, 15 Cal. 
566 ; Las Partidas, 4. 11. 1 ;  Escriche, Dic. 
Raz. Dote. 

DOTE, V. To 'be 'besotted, delirious, silly, Dr 
insane. Gates v. Meredith, 7 Ind. 441. 

!COT'E ASS I G NAN DA. A writ which lay fDr 
a ,  widow, when it was, judicililly ascertained 
that, a tenant' to ' the king was seised of tene
mepts in fee or fe&t.aii : at ' th� : day of h�s" 

death. and that he helci of the king in «;!hlef. 
111 snell case tpe '�idoW �ighfcoIl).e into chan
eery. aad' then make oath that she woUld not 

D O U B LE CO M PLA I NT, D O U B L E  QUAR
REL, o r  D U PLEX QUER ELA. A grievance 
made known by a clerk or other person, to 
the archbishop of the province, against the 
ordinary, for delaying or refusing to do jus
tice in some cause ecclesiastical, as to give 
sentence, institute a clerk, etc. It is termed 
a "double complaint," because it is most com
monly made against both the judge and hini 
at whose suit justice is denied or delayed ; 
the effect whereof is that the archbishop, tak
ing notice of the delay, directs his letters, 
under his authentical seal, to all clerks of 
his province, commanding them to admonish 
the ordinary, within a certain numper of days, 
to do the justice required, Dr otherwise to ap� 
pear before him Dr ' his official, and there itl-:
lege the cause of his delay ; and to signify 
t(). the ordinary that if he n�ither perform the 
tlilng enjowed, nol' appear nor show caUse 
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agajnst it, he 'himself; in ,his court ()t �udlen�" " 
will' forthwith pr9ceed, to do , the justice . that 
is due. Cowell. 

D O UB LE COSTS. See' (Josts. 

DOU:t;ILE !RE�T.·, In, English law. : �nt pay,,: . 
a-ble by a tenant who continl,les in possession, 
after the time for which he has given notice 
to qUit, until the time Of ' his! 'quitting PaS': ' 
session. St. 11 Geo. II. c. 19. 

D O U B LE C R E D ITO R. One who has. a lien D O U B L E  TAXAT I O N. The taxing of the on two funds. Newby v. Fox, 90 Kan. 317, same item or piece of property twice to the 133 P. 890, 47 L. R. A. (N. S.) 302. same person, or taxing it as the property of 
D O U BLE DAMAGSS. See Damages. one person and again as the property · of an

other ; but this does not include the imposi
D O U B L E  EAG LE. A gold coin of the United tion of different taxes concurrently on the 
States of the value of twenty dollars. . same property (e. g., a city tax and a school 

D O U B L E  E NTR,(. A system of mercantile 
book-keeping, in which the entries in the day
book, etc., are ' posted twice into the ledger. 
First, to a personal account, that is, to the 
account of tlIe person with whom the dealing 
to which any given entry refers has taken 
place ; secondly, to an impersonal account, as 
"goods." Mozley & Whitley. 

D O U BLE F I N E. In old English law. A fine 
sur done grant et render was called a "double 
fine," because it comprehended the fine BrUr 
cognizance de droit come ceo, etc., and the 
fine 8ur concessit. 2 Bl. Comm. 353. 

D O U B LE G LAZ i NG.  That ,by which two 
panes of glass are set in each section of the 
window sash instead of one. Johnson v. Ol
sen, 134 Minn. 53, 158 N. W. 805, 806. 

D O U BLE I NS URANCE. Double insurance is 
where divers insurances are made upon the 
same interest in the same subject against the 
same risks in fa VOl' of the sam(l aRsured, in 
proportions exceeding the value. 1 Phill. Ins. 
§§ 359, 366. A double insur�nce exists where 
the same person is insured by several insurers 
separately in respect to the same subject and 
interest. Civ� Code Cal. § 2641 ; Wells v. In
surance Co., 9 Serg.' & R. (Pa.) 107 ; Insurance 
Co. v. Gwathmey, 82 Va. 923, 1 S. E. 209 ; ,Per
kins v. Insurance Co., 12 Mass. 218 ; Lowell 
Mfg. Co. v. Safeguard F. Ins. Co., 88 N. Y. 
597 ; Iuchs v. Connecticut Fire Ins. ,Co. of 
Hartford (Mo. App.) 290 S. W. 456, 458. 

D O U BLE PAT ENT I N G. The test respecting 
"double patenting" is whether the claims of 
both patents, when properly construed in the 
light of the descriptions given, define essen
tially the same things. Waterbury Buckle 
Co. v. G. E. Prentice Mfg. Co. (D. C.) 294 F. 
930, 937. 

tax), nor the taxation of the same pi.}ce of 
property to different persons when they hold 
different interests in it or when it represents 
different values in their hands, as when both 
the mortgagor and mortgagee of property are 
taxed in respect to their interests in it, or 
when a tax is laid upon the capital or prop
erty of a corporation and also upon the · value 
of its ·shares of stock in the hands of the sep
arate stockholders. Cook v. Burlington, 59 
Iowa • .  251, '1S N. W. 113, 44 Am. Rep. 679 ;
Cheshire County Tel. Co. v. State, 63 N. H. 
167 ; Detroit Common Council v. Detroit As
sessors, 91 Mich. 78, 51 N. ,V. 787, 16 L. R. 
A. 59 ; Commonwealth v. Harrisburg Light & 
Power Co., 284 Pa. 175, 130 A. 412, 413 ; Hope 
Natural Gas Co. v. Hall, 102 W. Va. 272, 135 
S. E. 582, 584 ; State v. Ingalls, 18 N. M. 211, 
135 P. 1177, 1180. "Double taxation" means 
taxing twice for the same purpose in the same 
year some of the property in the territory in 
which the tax is laid without taxing all of 
it ; for, if all the property in the territory is 
taxed twice ' for the same purpose and in the 
same ' year without discrimination or es:emp
tion, double taxation does not result in the 
sense in which such taxation is prohibited, 
as it is uniform, ' the amount being within the 
discretion of the taxing authorities. Camp
bell County v. City of Newport, 174 Ky. 712, 
193 S. W. 1, 5, L. R. A. 1917D, 791. 

D O U B LE USE. In patent law. An applica
tion of a principle or process, previously 
known and applied, to some new use, but 
which does not lead to' a new result or the 
production of a new article. De Lamar v. 
De Lamar Min. Co. (C. C.) 110 F. 542 ; In 
re Blandy, 3 Fed. Cas. 671 ; Weir Frog 00. 
v. Porter (0. C. A.) 206 F. 670, 671. 

D O U BLE VALU E. In English law. This is 
a penalty on a tenant holding over after ibis 
landlord's notice to quit. By 4 Geo. II. c. 28, 
§ 1, it is enacted that if any tenant for life or 

D O U B LE P LEA, D O U BLE P LEAD I N G. See years hold over any lands, etc., after the deter-Duplicity ; Plea ; Pleading. mination of his estate, after demand made, 
DO U B L E  POSS I B I L I TY. A possibility upon and notice in writing given, for delivering the 

. possession thereof, by the landlord, or the per
son having the reversion or remainder there
in, or his agent thereunto lawfully author
ized, such tenant so hol,ding over shall pay 
to the person so kept out of possession at th() 
rate of double the yearly value of the lands, 
etc., so detained, for so long a time as the 

a possibility. 2 Bl. Comm. 170. 

D O U BLE RECOV ERY. Recovery which rep
resents more than the total maximum loss 
which all parties have sustained. Hindmarsh 
v. Sulpho Saline Bath CQ., 108 Neb. 168, 187 
N. W. 806, 808. 



DOUBLE VOUCHEE 616 

'same are detained. See Woodf. LandI. &: ,  arising from the doctrine of chances, that 
Ten. (12th Ed.) 717, et seq. the fact charged is more likely to 'be true than 

the contrary, but the evidence must establish 
D O U B L E  VO UCH ER. 'l�his was when a com- the truth of the fact to a reasonable and moral 
mon recovery was had, and an estate of free- certainty,-,.a certainty that convinces and 
hold was first conveyed to any indifferent per� directs the understanding and satisfies the 
.i>on against whom the prrecipe was brought, reason and judgment of those who are bound 
:and then he vouched the tenant in tail, who to act conscientiously upon it. This is proof 
'vouched over the common vouchee. For, if a beyond reasonable doubt ; because if the law, 
:recovery were had immediately against a ten- which mostly depends upon considerations of 
:ant in tail, it barred only the estate in the a moral nature, should go further than this, 
:premises of which he was then actually seised, and require absolute certainty, it would ex
whereas; if the recovery were had against clude circumstantial evidence altogether. Per 
'another person, and the tenant in tail were Shaw, C . • T., in Com. Y. Webster, 5 Cush. 
vouchee, it barred every latent right and in- (Mass.) 320, 52 Am. Dec. 711 ; Dell'Aira Y. 
: terest which he might have in the lands re- U. S. (0. C. A.) 10 F.(2d) 102, 106 ; Berkowitz 
.('overed. 2 Bl. Comm. 359. Y. U. s. (C. C. A.) 5 Jj"'.(2d) 007 ; Egan Y. U. 

DO U B LE WAST E . . When a tenant bound to S.,  52 App. D. C. 384, 287 Jj"'. 958, 967 ; Moore 

repair suffers a house to be wasted, and then Y. State, 175 Ark. 391, 299 S. 'V. 386, 387 ; 

unlawfully fells timber to repair it, he is People v. Tielke, 259 Ill. 88, 102 N. E. 229, 
said to commit double waste. Co. Litt. 53. 232 ; State v. F'isher, 95 N. J. Law, 419, 113 

A. 607, 609. And see further, Tompkins Y. 
D O U B L E  WI LL. A will in whiCh two per
sons join, each leaving his property aI1d es
tate to the other, so that the' survivor takes 
the whole. Evans Y. Smith, 28 Ga. 98, 73, Am. 
Dec: ' 751. ' 

D O U B LES. Letters-patent. Cowell. 

Butterfield (C. C.) 25 F. 558 ; State Y. Zdan
owicz, 69 N. J. Law, 619, 55 A. 743 ; U. S. v. 
Youtsey (C. C.) 91 F. 868 ; State y. May, 172 
Mo. 630, 72 S. W. 918 ; Com. Y. Childs, 2 
Pittsb. R. (Pa.) 400 ; State v. Hennessy, 55 
Iowa, 300, 7 N. W. 641 ; Harris Y. State, 155 
Ind. 265, 58 N. E. 75 ; Knight v. State, 74 
Miss. 140, 20 So. 860 ; Carleton v. State, 43 

DOU BT, v. To question or hold questionable. ' ' 
'Claussen v. State, 21 Wyo. 505, 133 P. 1055, Neb. 373, 61 N. W. 699 ; State Y. Reed, 62 Me. 

�056. 129 ; State Y. Ching Ling, 16 Or. 419, 18 P. 

DOU BT, n. Uncertainty of mind ; the ab
sence of a settled opinion or conyiction ; the 
attitude of mind towards the acceptance of or' 
belief in a proposition, theory, or statement, 
in which the judgment is not at rest but in
.cUnes alternately to' either side. Rowe Y. 
:Baber, 93 Ala. 422, 8 So. 865 ; Smith Y. Rail
-way Co. , 143 Mo. 33, 44 S. W. 718 ; West Jer
·sey Traction CO'. Y. Camden Horse R. Co., 52 
N . • T. Eq. 452, 29 A. 333. An equipoise of tlhe 
mind arising from an equality of contrary 
<reasons. Ayliffe, Pando 121. 

Reasonable Do ubt 

This is a term often used, probably pretty 
-well understood, but not easily defined. It 
·does not mean a mere possible doubt, because 
everything relating to' human affairs, and del 
pending on moral evidence, is open to' some 
possible or imaginary doubt. It is that state 
of the case which, after the entire comparison 
and consideratiO'n O'f all the evidence, leaves 
the minds of jurors in tliat condition that they 

. cannO't , say' they feel an abiding conviction 
to a moral certainty of the truth of the 
charge. The burden of proof is upon the 
prosecutor. All the presumptions of law in
dependent of evidence are ·in favor of inno
;eence ; 'and every person is presumed to be 
innocent until · he is proved guilty. If upon 
such proof there is' reasonable doubt remain
ing, the accused ,  is enti'tled to the benefit of 
it by an ,acquittal ; for it is not sufficient td 
establish a probability, though ' a strong one, 

844 ; Stout v. State, 90 Ind. 1. ;  Bradley v. 
State, 31 Ind. 505 ; Allen v. State, 111 Ala. 
80, 20 So. 494 ; State v. Rover, 11 Ney. 344 ; 
Jones v. State, 120 Ala. 303, 25 So. 204 ; Si
berry v. State, 133 Ind. 677, 33 N. E. 681 ; Pur
key Y. State, 3 Heisk. (Tenn.) 28 ; U. S. v. 
Post (D. C.) 128 F. 957 ; U. S. v. Breese (D. e.) 
131 F. 917. 

. 

Proof "beyond a reasonable doubt" is not 
beyond all possible or imaginary doubt, but 
such proof as precludes every reawnable hy
pothesis except that which it tends to support. 
It is proof "to a moral certainty,"-sllch proof 
as satisfies , the judg'ment and consciences of 
the jury, as reasonable men, and applying 
their reason to the evidence before them, that 
vhe crime charged has been committed by the 
defendant, and so satisfies them as to leave 
no other reasonable conclusion possible. Com. 
v. C ostley, 118 Mass. 24 ; State Y. ' Cassill, 71. 
Mont. 274, 229 P. 716, 719 ; Varner Y. State, 
27 Ga. App. 291, 108 S. E. 80 ; State v. Nor
man, 103 Ohio St. 541, 134 N. E. 474, 475 ; 
State Y. Koski, 100 W. Va. 98, 130 S. E. 100, 
101. 

The difficulty of a satisfactory definition is dis
cussed in 57 Am. L. Reg. 419, where C. J.  Shaw's 
definition is criticized and that in Com. v. Costley. 

, 118 Mass. 1, supra, is suggested as better. And 
in Hopt v. utah, 120 U. S. 430, 7 S. Ct. 614, 30 
L. Ed. 708, it was approved as contrasted with C. 
J. Shaw's definition. 

A "reasonable doubt" is such a doubt as 
would cause a reasonable and " prudent mali 
in the grayer and more important affairs of 
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life to pause and hesitate to act upon the truth 
of the matter charged. But a reasonable 
dOllbt is not · a mere possibility of innocence, 
nor a caprice, shadow, or speculation as to 
innocence not arising out of the evidence or 
the want of it. State v. Perkins, 21 N. M. 135, 
153 P. 258, 259 ; U. S. v. McHugh (D. C.) 253 
F. 224, 231. 

A "reasonable -doubt" is such a doubt as an up
right man might entertain in an honest investiga
tion after truth. Peterson v. State, 47 Ga. 524 (5)  ; 
Lochamy v. State, 152 Ga. 235, 109 S. E. 497. 

A "reasonable doubt" is one for which a reason 
can be given. Louie Ding v. U. S. (C. C. A.) 246 F. 
80, 83 ; King v. State, 17 Ala. App. 536, 87 So. 701, 
702 ; Butler v. State, 102 Wis. 364, 78 N. W. 590 ; 
People v. Guidici, 100 N. Y. 503, 3 N. E. 493 ; State 
v. Rounds, 76 Me. 123 ; State v. Jefferson, 43 La. 
Ann. 995, 10 So. 199. Contra : Abbott v. Territory, 
20' Ok!. 119, 94 P. 179, 16 L. R. A. (N. S . )  260, 128 
Am. St. Rep. 818 ; Pettine v. New Mexico, 201 F. 
489, 119 C. C. A. 581 ; State v. Cohen, 108 Iowa, 
208, 78 N. W. 857, 75 Am. St. Rep. 213 ; Carr v. State, 
.23 Neb. 749, 37 N. W. 630 ; Darden v. State, 73 Ark. 
315, 84 S. W. 507. 

The term needs no definition. People v. Rogers, 
324 Ill. 224, 154 N. E. 909, 913 ; Holmes v. State, 68 
Tex. Cr. R. 17, 150 S. W. 926 ; State v. Reed, 62 
Me. 129 ; Battle v. State, 103 Ga. 53 (2 ) ,  57, 29 
S. E. 491 ; Ponder v. State, 18 Ga. App. 703, 90 
S. E. 365. The expression "reasonable doubt" is 
its own best definition. Gransden v. State, 12 Oklo 
Cr. 417" ;158 P. 157, 162. 

D O U BTFUL T I TLE. One as to ' the validity 
of which there e.xists some doubt, either as 
to matter of fact or of law ; one which in
vites or exposes the party holding it to liti
gation. Beeler v. Sims, 93 Kan. 213, 144 P. 
237, 239 ; Black v. American International 
Corporation, 264 Pa. 260, 107 A. 737, 739. 
Distinguished from a "marketable" title, 
which is of such a character that the courts 
will compel its acceptance by a purchaser 
who h as agreed to · buy the property or has 
bid it in at public sale. Herman v. Somers, 
158 Pa. 424, 27 A. 1050, 38 Am. St. Rep. 851. 

D O U N .  L. Fr. A gift. Otherwise written 
"don" and "done." The thirty-fourth chap

' ter of Britton is entitled "De Douns." 

D OVE. Doves are animals terre naturre, and 
not vhe subject of larceny unless they are in 
the O'wner's custO'dy ; as, for example, in a 
dove-hO'use, 0'1' when in the nest before they 
can fly. ' Com. v. Chace, 9 Pick. (Mass.) 15, 19 
Am. Dec. 348 ; Ruckman v. Outwater, 28 N. 
J. Law, 581. 

D OWA B LE. Subject to be charged with dO'w
er ; as dowable lands. 

Entitled 0'1' entitling to dower. Thus, a. 
dowable interest in lands is such as entitles 
the owner to have such lands charged with 
dower. 

D OWAG ER. A widow whO' is endO'wed, or 
who has a jointure in lieu of dower . . In Eng

DOWER BY TlIE COMMON LAlW" 

blemen, to distinguish ' them frO'm the $ives: 
of the heirs, who have right to bear the ti
tle. 1 Bl. Comm. 224. 

OOWAGER-QUEEN. The widO'W of the king;. 
As such she enjoys most of the privileges be
IO'nging to her as queen consort. It is not 
treason to conspire her death or violate hel.'" 
chastity, because the succession to' vhe crown 
is not thereby endangered. No man, however. 
can marry her without a special license from 
the sovereign, on pain of forfeiting his lands 
or goods. 1 Bl. Comm. 233. 

D OWER. The provision which the law makes: 
for a widow out of the lands or tenements of 
her husband, fO'r her support and the nurture
·of her children. Co. Litt. 30a. ; 2 BI. Comm., 
130 ; 4 Kent, Comm. 35 ; 1 Washb. Real Prop_ 
146 ; Chapin v. Hill, 1 R. 1. 452 ; Hill v .. 
.Mitchell, 5 Ark. 610 ; Smith v. Hines, 10 Fla .. 
258 ; Hoy v. Varner, 100 Va. 600, 42 S. E. 690 ; 
Beals v. Ares, 25 N. M. 459, 185 P. 780, 789 ; 
Larned v. Larned, 98 Kan. 328, 158 P. 3, ;5. 
Adopted in Mathews v. Marsden, 71 Mont. 
502, 230 P. 775, 777 ; Fischer V. Leach, 124 
Kan. 97, 258 P. 295, 297. 

Dower is an estate for the life of the widow 
in . a ' certain portion of the following real estate 
of her husband, to which she has not relinquished 
her right during the marriage : (1)  Of all lands 
of which the husband was seised in fee during the 
marriage ; ( 2 )  of all lands to which another was" 
seised in fee to his use ; (3)  of all lands to which,. 
at the time of his death, he had a perfect equity, .. 
having paid all the purchase money therefor. Code, 
Ala. 1886, § 1892 ( Code 1923, § 742.7 ) .  

"Dower" under the North Carolina statute i s  the� 
life estate to which every married woman is en- ·  
titled o n  death o f  her husband, ilftestate, or, iIl' 
case she dissents from his 

'
Will, one-third in value 

of all lands of which husband was beneficially 
seized in law or in fact, at any time during cover
ture. McGehee v. McGehee, 189 N. C. 558, 127 So, 
E . . 684, 687. 

The term, both technically and in popular 
acceptation, has reference to real estate ex-· 
clusively. McGehee V. McGehee, 189 N. C. 
558, 127 S. E. 684, 687 ; Clark V. Hanson, 320 
Ill. 480, 151 N. E. 369, 371. 

"Dower," ,  in modern use, is distinguished from 
"dowry." The former is a provision for a widow' 
on her husband's death ; the latter is a bride's, 
portion on her marriage. Wendler v. Lambeth, 163 ; 
Mo. 428, 63 S. W: 684. 

DOWER AD OST I U M ECC LES lfE. Dower
at the church door or porch. An ancient kind' 
O'f dO'wer in ' England, where a !pan, (being ' 
tenant in fee-simple; ' of full age,) ' openly a# 
the church door, where all marriages were' 
fO'rmerly celebrated, after affiance made and; 
troth plighted between them� endowedf his:: 

' wife with the whole ()f his lands, 0'1' such: 
quantity as he pleased, at the ' same time
specifying and ascertaining the same. Litt;. 
§ 39 ;  2 }31.. Corn-m. 133. 

land, this is a title or addition given to the D OW ER BY ·T H E  C O M M O N  LAW. The 01'
widows of prices, dukes, earls, and ooher no- dinary kind of dower in English and Ameri-
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can law, consisting of a life interest in one. 
third of the lands of which the husband was 
seised in fee at any time during the coverture. 
Litt. § 36 ; 2 Bl. Comm. 132 ; 2 Steph. Comm. 
302 ; 4 Kent, Comm. 35. 

D OW E R  BY C USTOM.  A kind of dower in 
England, regulated by custom, where the 
quantity allowed the wife differed from the 
proportion of the common law ; as that the 
wife should have half the husband's lands ; 
01', in some places, 'the whDle ; and, in some, 
only a quarter. 2 Bl. Comm. 132 ; Litt. § 37. 

DOW,E R D E  LA P LUS B E LLE ( D E  LA P LU I S  
BEALE).  L. Fr. Dower of the fairest [part.] 
A species of ancient English dower, incident 
to the old tenures, where there was a guard
ian in chivalry, and the wife occupied lands 
o't the heir as guardian in socage. If the wife 
brought ' a writ of dower against such guard
ian in chivalry, he might show this matter, 
and p�ay that the wife might be endowed de 
la plus belle of the tenement in socage. Litt. 
§ 48. This kind Df dDwer was abolished with 
the military tenures. 2 Bl. Comm. 132. 

DOWER EX ASSENSU PAT R I S. Dower by 
the father's assent. A species of dower ad 
ostium e.cclesire, made when the husband's 
father was alive, and the son, by his con
'sent expressly given, endowed his wife with 
parcel of his father's lands. Litt. § 40 ; 2 Bl. 
Comm. 133 ; Grogan v. Garrison, 27 Ohio St. 
61. 

DOWER U N DE N I H I L  HABET. A writ of 
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tIed as dowry is inalienable during marriage, 
unless the marriage contract CDntains a stipu
lation to the contrary. De Young v. De 
Young, 6 La. Ann. 786. 

DOYLE R U LE. A formula for computing the 
board measure from the dimensions of a log. 
Peter v. Owl Bayou Cypress Co., 137 La. 1067, 
69 So. 840, 841. The rule is to deduct four 
inches frDm the diameter Df the log, as an 
allowance for slab, square one-quarter of the 
remainder, and multiply th� result by the 
length of the log in feet. Morrison v. Pickrell 
Walnut Co., 199 Ill. App. 175, 176. 

DOZE. To slumber or sleep lightly. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn., 
V. Kendle, 163 Ky. 146, 173 S. W. 373, 374. 

D O Z E I  N. L. Fr. Twelve ; a person twelve 
years of age. St. 18 Edw. II. ; Barring. Ob. 
St. 208. 

DOZEN P E E1RS. Twelve peers assembled at 
the instance of the barons, in the reign of 
Henry IlL, to be privy counselors, or rather 
conservators of the kingdom. 

D R. An abbreviation for "doctor ;" also, in 
commercial usage, for "debtor," indicating 
the items Dr particulars in a bill Dr in an 
account-book chargeable against the person 
to' whom the bill is rendered or in whose name 
the account stands, as opposed to "Cr." 
("credit" or "creditDr"), which indicates the 
items for which he is given credit. Jaqua v. 
Shewalter, 10 Ind. Ap�. 234, 37 N. E. 1072. 

right which lay for a widow to whom nO' D RACH MA. A term employed in old plead
dower had been assigned. ings and records, to denDte a groat. TDwnsh. 
O OWLE STO N ES. StDnes dividing lands, PI. 180. 

. 

etc. Cowell. An Athenian silver coin, of the value of 
about fifteen cents. 

D OW M E NT. In DId English law. Endow-
ment ; dower. Grogan v. Garrison, 27 Ohio D RACO REG I S. The standard, ensign, or 

St",,6�. military colors borne in war by the aricient 
kings of England, having the figure of a 

. DOW RESS. A WDman entitled to' dDwer ; a dragon · painted thereon. 
tenant in dower. 2 P. Wms. !707. 

DOWRY. The property which a woman 
brings to' her husband in marriage ; now 
Plore commonly called a "portion." 

This word expresses the proper meaning of the 
"d08" of the Roman, the "dot" of the French, and 
the "dote" of the Spanish, law. but is a very dif
ferent thing from "dower," with which it has 
sometimes been confounded. See Co. Litt. '31 ; 
Dig. 23, 3, 76 ; Code 5, 12, 20 ; Buard v. De Russy, 
6 Rob. (La. ) 111 ; Gates v. Legendre, 10 Rob. ( La.) 
74 ; Cutter v. Waddingham, 22 Mo. 254. 

By dDwry, in the Louisiana Civil Code (see 
article 2337), is meant the effects which the 
wife brlngs . to the huspand to support the 
expenses of marriage. It is given to the 
husband, to be en,jDyed by him SO' long as the 
marriage shall last, and the income of it be-, 
longs to him. H,e alone has the admini,stra
tion of it during marriage, and hiS wife' · ciui
D.:ot;'deprive him' 'dt . it. : . The real ' estate 'set-

D RACO N I AN LAWS. A cDde of laws pre
pared by Draco, the celebrated lawgiver of 
Athens. These laws were exceedingly severeJ 
and the term is now sometimes applied to any 
laws of unusual harshness. 

D RAFT. The commDn term fDr a bill of 
exchange ; as being drawn by one person 
on an Dther. Hinnemann v. Rosenback, 39 
N. Y. 100 ; Douglass v. Wilkeson, 6 Wend. 
(N. Y.) 643 ; Ennis v. Coshocton . Nat. Bank, 
27 Ga. App. 479, 108 S. E. 811. 

An order fDr the payment of money drawn 
by one person on another. It is said to' be a 
nomen generalissim.um, and to include all 
such orders. Wildes v. Savage, 1 Story, 30, 
29 Fed. Cas. 1226 ; State v. Warner, 60 Kan. 
94, 55 P. 342 ; Cunningham v. State, , 115 Ark. 
392, 171 S. W. 885. 

. '  

The term includes a '  cashier's check (People ? 
Miller, 2.78 Ill.o490, 116 N. E. 131, 138; ' L.,  ;a. A. 1917E. 
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'797 ; Montana-Wyomlng A�'n . of Credit Men v. 
Commercial Nat. Bank of Miles City, 80 Mont. 174, 
259 P. 1060, 1061) , and is distinguished from "check" 
by the fact that in a draft the drawer is a bank, 
while in the ordinary check the drawer is. an in
dividual. Leach v. Mecnanics' Sav. Bank, 202 Iowa, 
899, 211 N. W. 506, 508, 50 A. L. R. 388. 

.A. tentative, proviSional, or preparatory 
writing out of any document (as a will, con
tract, lease, etc.) for purposes of discussion 
and correction, which is afterwards to be 
copied out in its final shape. 

Also, a small a rbitrary · deductiQn or al
lowance made to a merchant or importer, in 
the case of goods sold by weight or taxable 
by weight, to cover possible loss of weight in 
handling or from differences in scales. Mar
riott v. Brune, 9 How. 633, 13 L. Ed. 282 ; See
berger v. Mfg. Co., 15 S. Ct. 583, 157 U. S. 
183, 39 L. Ed. 665 ; Napier v. Barney, 17 Fed. 
Cas. 1149. 

D RAFTSMAN. Any one who draws or 
frames a legal document, e. g., a will, convey
ance, pleading, etc. 

In th.') marine engineering profession, any 
of various men who design the several parts 
of vessels and other machinery in the dif
ferent departments. Ex parte Aird (D. O.) . 
276 F. 954, 9'56. 

. 

D RAG. In a technical sense, the lower part 
Qf the mold for casting iron pipe. Casey
Hedges Co. v. Gates, 139 Tenn. 282, 201 S. W. 
760, 761. 

D RAGO DOCTR I N E. The principle asserted' 
by Luis Drago, Minister of Foreign Affairs of 
the Argentine Republic, in a letter to the 
Argentine Minister at Washington, Decem
ber 29, 190'2, that the forcible intervention of 
states to secure the payment of public debt,s 
due to their citizens from foreign states is 
unjustifiable and dangerous to the security 
and peace of the nations of South America. 
The subj ect was brought before the Confer
ence by the United States and a Convention 
was adopted in which the contracting powers 
agreed, with some restrictive conditions, not 
to have recourse to armed force for the recov
ery of contract debts claimed by their na
tionals against a foreign state; Higgins, 184-
197. See Calvo Doctrine. 

D RAGOMAN. An interpreter employed in 
the east, and , particularly at the Turkish 
court. 

D RA I  N, v. To cond·uct water from one place 
to another, for the · purpose of drying the 
former. To make dry ; to draw off water ; 
to rid land of its superfluous moisture by 
adapting or improving natural water courses 
and supplementing them, when necessary, by 
artificial ditches. People v. J?arks, . 58 Cal. 
639. 

' 

To "drain,"  in its larger sense, includes not 
only the supplying of outlets and channels to re
lieve the land from water, but also the provision 

DBAftfA 
of ditches, drains, and embankments , to prevent.
water from accumulating: Holt v. State (Tex. Civ. 
App.) 116 S. W. 743, 746 ; In re Mississippi andl 
Fox River Drainage Dist., 270 Mo. 157, 192 S . . W. 
727, 731 ; Pioneer Real Estate · Co. v. City of Port.- . 
land, 119 Or. 1, 247 P. 319, 323. 

D RA I N, n. A trench or ditch to convey water 
from wet land ; a channel through which wa
ter may flQW off. 

The word has no technical legal meaning. Any 
hollow space in the ground, natural or artificial, 
where water is collected and passes off, is a ditch 
or drain. Goldthwait v. East Bridgewater, 5 Gray 
( Mass. ) 61, 64 ; Murphy v. St. Louis-San Francisco 
R. ·Co., 205 Mo. App. 682, 22.6 S. W. 637, 640 ; Sher
rod v. Battle, 154 N. C. 345, 70 S. E. 8M, 836 ; Peo
ple v. Parks, 58 Cal. 639. 

The term may be synonymous with "water course." 
Green v. County Com'rs of Harbine, 74 Ohio St. 
318, 78 N. E. 521, 522 ; Elder v. Smith, 103 Ohio 
St. 369, 133 N.. E. 791, 792. 

"Sewers" differ from "drains" only in that the 
former are in cities, and generally covered over, 
while the latter are in rural communities, and 
open. Pioneer Real Estate Co. v. City of Portland, 
119 Or. 1, 247 P. 319, 321 ; Barton v. Drainage Dist. 
No. 30, 174 Ark. 173, 294 S. W. 418, 419. But "drains" . 
may sometimes include sewers. City of Charles
town, 170 Ill. 336, 48 N. E. 985, 986. See, generally. 
Mound City Land & Stock Co. v. Miller, 170 Mo. 
240, 70 S. W. 721, 724, 6 L. R. A. 19{), 94 Am. St. 
Rep. 727 ; Wetmore v. Fiske, 15 R. I. 354, 5 A. 375, 

378. 

Also, sometimes, the easement or servitude 
(acquired by grant or prescripti()p) which con
sists in the right to drain water through an
other's land. See 3 Kent Comm. 436 ; i7 M. 
& G. 354. 

D RA I NAGE D I ST R I CT. A. political subdivi-
8ion of the state, created for the purpose of 
draining and reclaiming wet and overflowed 
land, as well as to preserve the public health 
and convenience. Tallahatchie Drainage 
Dist. No. 1 v. Yocona-Tallahatchie Drainage 
Dist. No. 1, 148 Miss. 182, 114 So. 264, 266. 
See Drain, v. 

D RAM. In common parlance, a drink of some 
substance containing alcohol ; something 
whi·ch can produce intoxication. Lacy v. 
State, 32 Tex. 228. See Wright v. People, 101 
Ill. 134. ' . 

D RAM-S H O P. A. di-inking saloon, where liq
uors are sold to be · drunk on the premises. 
Wright v. People; 101 Ill. 129 ; Brockway v. 
State, 36 Ark. 636 ; Com. v. M:arzynski, 21 N: 
E. 228, 149 lVlass. 68. A place where spirit
uous liquors a re sold by the dram or the 
drink ; a barroom. Wolfe v. State, 107 Arll{. 
33, 153 S. W. 1102, 1103 ; McCormick v. Bren
nan, 224 Ill. App. 251, 254. 

D RAMA. A term descriptive of any represen
tation in which a story is told, a moral con
veyed, or the passions portrayed, whether by .  
words and actions combined, o r  by mere ac, 
tions alone. Asa G. Candler, Inc., v. Georgia 
Theater Co., 148 Ga. 188, 96 S. E. 226, 227, 



DRAMATIC COMPOSITION 

L. R. A. 1918F, 389. A story put in action. 
:Zucarro v. State, 82 Tex. Ct. R. 1, 197 S. W; 
982, 985, L. R. A. 19'18B; 354. 

D RAMAT I C  C O M POS I T I ON.  In copyright 
law. A literary work setting forth a story, 
incident, or scene from life, in which, . how
ever, the narrative is not related, but is repr0-
sented by a dialogue and action ; may include 
a descriptiYe poem set to mu�.ic, or a panto
mine, but not a composition for musical in
struments alone, nor a mere spectacular ex
hibition . or stage dance. Daly v: Palmer, 6 
Fed. Ca�. 1132 ; Carte v. Duff (C. 0.) 25 Fed. 
183 ; Tompkins v. Halleck, 133 Mass. 35, 43 
Am. Rep. 480 ; Russell v. Smith, 12 Adol. & 
El. 236 ; Martinetti v. McGuire, 16 Fed. Cas. 
!1l20 ; Fuller v. Bemis (0. C.) 50 Fed. 926. 

FORA W, n. A movable section of a bridge, 
'which may be raised up or · turned to one side, 
: 80 'as to admit the passage of vessels. Gilder
' sleeVie v. Railroad Co. (D. C.) 82 Fed. 766 ; 
: Hugbes v. Railroad Co. (0: C.) 18 .Fed. 114 ; 
:R:lilroad Co. v. Daniels, .  90 Ga. 608, 17 S. E. 
1 64.7. 

.'A , depression in the surface of the earth, 
;in :1lhe mature of a shallow ravine or gulch, 
':Sometimes many miles in length, forming a 
channel for the escape of rain and melting 
.snow draining into it from either side. Rail
road Co. :v. Sutherland. 44 Neb. 526, 62 N. W. 
859. 

The word "draw" does Dot mean a stream of run
ning water with wen-defined banks, as distinguished 
ifrom jihe llow of surface water. Cartwright v. War
:ren ({Tex. Clv. App. ) 177 S. W. 197, 200. 

DRAW., 'lJ.. 
I n  Old Cri minal Practice 

"To drag (on a hurdle) to the place of exe
(cution. Anciently no hurdle was allowed, but 
tthe criminal was actually dragged along the 
road to the place of execution. A part of the 
ancient punishment of traitors was to be thus 

.drawn. 4 Bl. Comm. 92, 377. 

In C ri m inal Law 

'To draw a firearm or deadly weapon is to 
" point it intentionally. State v. Boyles, 24 
.N, M. 464, 174 P. 423. To draw a bead on ; 
tto bring into line with the bead or fore sight 
1)f a �ifle and the hind sight ; to aim at. Hat
field v. COIIl1:nonwealth, 200 Ky. 243, 254 S. W. 
748, 749� 

In Mercantile Law 
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I n  Practice 

. To draw a jury is to select the persons who 
are to compose it, either by taking their names 
successively, but at · hazard, from the jury 
box, or by summoning them individually to 
attend the court. Smith v. State, 136 Ala. 1, 
34 So. 168 ; State v. Superior Court of What
com County, 82 Wash. 284, 144 P. 32, 33. 

I n  Fisoal Law and Admin istration 

To take out money from a bank, treasury. 
or other depository in the 'exercise of a la,y
ful right and in a lawful manner. "No mon
ey shall be dra'u;n from the treasury but in 
consequence of appropriations made by law." 
Const. U. S. art. 1, § 9,. But to "draw a war
rant" is not to draw the money ; it is to make 
or execute the instrument which authorizes 
the drawing of the money. Brown v. Fleiscb
ner, 4 Or. 149. 

D RAWBACI<. In the customs laws, an al
lowance made by the government upon the du
ties due on imported merchandise when the 
importer, instead of selling it here, re-exports 
it ; or the refunding of such duties if already 
paid. This allowance amounts, in some cases, 
to the whole of the original duties ; in others, 
to a part only. See 19 USOA §§ 152-152b. 

A drawback is a device resorted to for enabling 
a commodity affected by taxes to be exported and 
sold in the foreign market on ' the same terms as 
if it had not been taxed at all. It differs in this 
from a bounty, that the latter enables a ,commodity 
to be sold for Jess than its natural cost, whereas 
a drawback enables it to be sold exactly at its 
natural cost. Downs v. U. S., 113 F. 144, 51 C. C. 
A. 100. 

D RAWE E. A person to whom a bill of ex
change is addressed, and who is requested to 
pay the amount of money therein mentioned. 

D RAWE R. The person drawing a bill of ex
change and addressing it to the drawee. Ste
venson v. Walton, 2 Smedes & M. (Miss.) 265 ; 
Winnebago County State Bank v. Hustel, 119 
Iowa, 115, 93 N. 'V. 70. 

D RAWI NG. In patent iaw. A representa
tion of the appearance of material objects by 
means of lines and marks upon paper, card
board, or other substance. Ampt v. Cincin
nati, 8 Ohio Dec. 628 ; 35 USCA § 34. 

D RAWLATCH ES. Thieves ; robbers. Cow
ell. 

D RAYAGE. A charge for the transportation 
, To draw a bill of exchange is to write (or of property in wheeled vehicles, such as drays, 

cause it to he written) and sign it ; to make, wagons, and carts. Soule v. San Francisco 
as a note. Knox v. Rivers Bros., 17 Ala. App. Gaslight Co., 54 Cal. 242. 
630, 88 So. 33, 34. 

I n  Pleading, Conveyancing; E;tc� . 

- To prepare a draft ; to compose and write 
out in due form, as, a deed, complaint, peti
tion, memorial. etc. Winnebago, County State 
B�nk v. Hustel, 119 Iowa, 115, 93 N\ W. 70 ; 
Hawkins v� State, 28 Fla. S6a, 9 So. 652. 

D R E D G E. Formerly applied to a net or drag' 
for . taking oysters ; now a machine for 
cleansing canals and rivers. To " dredgeH is. 
to gather or take with a dredge, to remove 
sand, mud, .and .filth from the beds of, rivers, 
harbors, and canals, · with a dredging machble .. 
15 Oan. L. T. 26& 
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D RE I T-DREIT. Droit-droit. (Also writte,n c'over whether any cattle of strangers be' 
without the hyphen.) Double right. A union there, which ought not to common; Man
of the right of possession and the right of wood, p. 2, c. 15. 
property. 2 Bl. Comm. 199. 

D R ENCH ES, or D R E N G ES. In Saxon law. 
Tenants in capite. They are said to be such 
as, at the coming of William the Conqueror, 
being put out of their estates, were afterwards 
restored to them, on their making it appear 
that they were the true owners thereof, and 
neither in aw:cilio or consilio against him. 
Spelman. 

D R ENGAGE. The tenure by which the 
drenches, or drenges, held their lands. A 
variety of feudal tenure by serjeanty (q. 'P.), 
often occurring in the ' northern counties of 
England, involving a kind of general service. 
Vinogradoff, Engl. Soc. in Eleventh Cent. 62. 
Little is known of it ; 3 Holdsw. Hist. E. L. 
132. 

D R I FTLA N D, D R O FLA N D, or D RYFLAND;  
A Saxon word, signifying a tribute or  yearly 
payment made by some tenants to the king, or 
their landlords, for driving their cattle 
through a manor to fairs or markets. Cowell. 

D R I FTWAY. A road or way over which cat..,. 
tIe are driven. 1 Taunt. 279 ; Selw. N. P. 
1031' ; WoolI'. Ways 1 ;  2 Hilliard, Abr. Prop. 
33 ; Smith v. Ladd, 41 Me. 314. 

D R I LLED. ' Completed ;-said of oil wells 
and the like. Texas Pac. Coal & Oil Co. v. 
Harris (Tex. Civ. App.) 230 S. W. 237, 238 ; 
Chambers v. Simmons, 76 W. Va. 174, 85 S. 
E. 182, 184; The term implies progress in the 
work, and not mere use of the drill. Texas 
Const. Co. v. Dearing (Tex. Civ. App.) 296 
S. W. 1112, 1115. . 

D R I  E R. In the paper-making trade, a hot 
drum. Tompkins-Hawley-Fuller Co. v. Holden D R I LLI NG I N. Drilling, as an oil well, after 

the casing has been set� Smith & Hayslip . V. (C. C. A.) 273 F'. 424, 430. 
Wilcox Oil Co. (Tex. Oiv. App.) 253 S. W. 641, 

D R I FT. 642. 
I n  M in ing Law 

An underground passage driven horizontally 
along the course of a mineralized vein or ap
proximately so. Distinguished from "shaft," 
which is an opening made at the surface and 
extending downward into the earth vertically, 
or nearly so, upon the vein or intended to 
reach it ; and from "tunnel," which is a lat
eral or horizontal passage underground in
tended , to reach the vein or mineral deposit, 
where drifting may begin. Jurgenson v. Dil
ler, 114 Cal. 491, 46 P. 610, 55 Am. St. Rep. 
83. 

I n O ld Engl ish Law 

A driving, especially of cattle. 

D R  1 FT N ET. A net with both ends free to 
drift with the current ;-distinguished from 
a "set net," which is one fastened at one or 
both ends, so the whole net cannot drift with 
the current. State v. Blanchard, 96 Or. 79, 
189 P. 421, 427. 

D R I FT-ST U F F. This term signifies, not 
gOods which are the subject of salvage, but 
matters floating at random, without any 
known or discoverable ownership, which, if 
cast ashore, will probably never be' reclaim
ed, but will, as a matter of course, accrue to 
the riparian proprietor. Watson v. Knowles, 
13 R. 1. 641. 

D R I FTS OF T H E  F O R EST. A view or exam
ination of what cattle are in a forest, chase, 
etc., that it may be known whether it be sur
charged or not ; and whose the beasts are, and 
whether they are commonable. These drifts 
are made at certain timeS', in- the year by the 
officers of the forest, when all cattle are driv
en into some pound or place inclosed, for the 
before-mentioned purposes, and also to dis-

D R I N C LEAN. Sax. A contribution of ten
ants, in the time of the Saxons, towards a 
potation, or ale, provided t() entertain the 
lord, or his steward. Cowell. See Cervisari( 
D R  I N K. To use liquid as a beverage to slake 
thirst. State v. Woodward, 41 Idaho, 353, 238 
P. 525, 527. See, also, Merle v. Beifeld, 194 
Ill. Ap)). 364, 385. Specifically, to use intoxi
cating liquors. 

D R I N K I N G MAN. One 'vho takes a drink 
of liquor when he chooses, even though it 
may be so infrequent as to produce no harm
ful effect on his health. Tuepker v. Sovereign 
Camp, W. O. W. (Mo. App.) 226 S� 'V. 1002, 
1003. 

D R I N KI NG-SHOP. A place where intoxicat,. 
ing liquors are sold, bartered, or delivered to  
be drunk on the premises. Portland v. 
Schmidt, 13 Or. 17 .. 6 Pac. 221. 

D R  I P. A species of easement or servitude 
obligating one man to permit the water fall� 
ing from another man's hou�e to fali llPon his 
own land. 3 Kent, Comm. 436 ; 1 Rolle, Abr; 
107 ; Dig. 43, 23, 4, 6 ;  11 Ad. & E. 40. 

D R I V E, n. An underground process. Diller 
v. St. Louis, S. & P. R. R, 304 Ill. 373, 136 N. 
E. 703, 704. 

D R I VE,  v. To impel motion and quicken. 
Bosse v. Marye, 80 Cal. App. 109, 250 P. 693, 
696. To compel, urge, '01' move in some mari
ner or direction. Howell v. J. Mandelbaum 
& Sons, 160 Iowa, 119, 140 N. W. 397,: .398,·Ann. 
Cas. 1915D, 349. To control the motive pow
er, as of a motor vehicle. Grant v. Chicago, 
M. & St. P. Ry. Co., 78 Mont. 97, 252 P. 382, 
385. 



DRIVE-IT-YOURSELF CARS 

D R I V E-IT-YOU RSELF CA RS. A term used 
to describe automobiles which their owners, 
as a regular business, rent out for hire with
out furnishing drivers. City of Rockford v. 

, Nolan, 316 Ill. 60, 146 N. E. 564. See, also, 
Welch v. Hartnett, 127 Misc. 221, 215 N. Y. 
S. 540 ; White v. Holmes, 89 Fla. 251, 103 So. 
623 ; Blashfield's Cyclopedia of Automobile 
Law, p. 2802. 

D R I V ER. One employed in conducting or op
erating a coach, carriage, wagon, or other ve
hicle, with horses, mules, or other animals, 
or a bicycle, tricycle, or motor car, though not 
a street railroad car. See Davis v. Petrino
vich, l12 Ala. 654, 21 So. 344, 36 L. R. A. 615 ; 
Isaacs v. Railroad Co., 7 Am. Rep. 418, 47 N. 
Y. 122. 

D RO FD EN, or D RO FD E N N E. A grove or 
woody place where cattle are kept. Jaeob. 

D RO FLA N D. Sax. A quit rent; or yearly 
payment, formerly made by some tenants to 
the king, or their landlords, for driving their 
cattle through a/manor to fairs or markets. 
Cowell ; Blount. 

D RO I T. 
I n  French law 

Right, justice, equity, law, the whole body 
of law ; also a right. Toullier, n. 96 ; Pothier, 
Droit. 

This term exhibits the same ambiguity which 
is discoverable in the German equivalent, Urecht" 
and the English word "right." On the · one hand, 
these terms answer .to the Roman "jus," &nd thus 
indicate law in the abstract, considered as the foun
dation of all rights, or the complex of underlying 
moral principles which impart the character of j us
tice to all positive law, or give it. an ethical con
tent.' Taken in this abstract sense, the terms may 
be adjectives, in which case they are equivalent 
to "just," or nouns, in which case they may be 
paraphrased by the expressions "justice," "moral
ity," or "equity." On the other hand, they serve 
to point out a right ; that is, a power, privilege, 
faculty, or demand, inherent in one person, and 
incident upon another. In the latter signification, 
droit (or reoht or right) is the correlative of "duty" 
or "obligation." In the former sense, it may be 
considered as opposed to wrong, injustice, or the 
absenCe of la)'\'o Droit , has the further ambiguitr 
that it is sometimes used to denote the existing 
body of law considered as one whole, or the sum 
total of a number of individual laws taken together. 
See Jus ; Recht ; Right. 

-Droits civils. This phrase in French law de
notes priYate rights, the exercise of which is 
independent of the sta,tus (qua lite) of citizen. 
Foreigners enjoy them ; and the extent. of 
that enjoyment is ,determined by the, princi
ple of reciprocity. Conversely, foreigners may 
be sued on contracts made by ,them in �rance. 
Brown. 

-Drolt coutumier. Common law. 

-Drolt d'accesslon. ' That property which Is 
acquired: by making a new species :out" of the 
material of another. It is equivalent to , the 
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Roman "speoijicatio." This subject is treated 
of in the Code Civil de Napoleon, art. 565, 
577 ; Merlin, Repert. Accession ; Malleville's 
Discussion, art. 565. 

-Droit d'accroisse me nt. The right which an 
heir or legatee has of combining with his own 
interest in a succession the interest of a co
heir or colegatee who either refuses to or can
not accept his interest. Houghton V. Brant- · 
ingham, 86 Conn. 630, 86 A. 664, 667. 

-Droit d'au bai ne. A rule by whieh all the 
property of a deceased foreigner, whether 
movable or immovable, was confiscated to the 
use of the state, to the exclusion of his , heirs, 
whether claiming ab intestato or under a will 
of, the deceased. Filially abolished in 1819. 
Opel v. Shoup, 100 Iowa, 407, 69 N. W. 560, 
37 L. R. A. 583. 

";'Droit d'execu tion .  The right of a stockbrok
er to sell the securities bought by him for ac
count of a client, if the latter does not ac
cept delivery thereof. The same expression is 
also applied to the sale by a stockbroker of 
securities deposited with him by his client. 
in order to guaranty the payment of opera
tions for which the latter has given instruc
tions. Arg. Fr. Mere. Law, 557. 

-D roit de b ris. A right formerly claimed by 
the lords of the .coasts of certain parts of 
France, to shipwrecks, by which not only the 
property, but the persons of those who were' 
cast away, were confiscated for the prince 
who was lord of the coast. Otherwise called 
"droit de uris sur 1e naufrage." This right 
prevailed chiefly in Bretagne, and was solemn
ly abrogated by Henry III. as duke of Nor
mandy, Aquitaine, and Guienne, in a charter 
granted A. D. 1226, preserved among the rolls 
at Bordeaux. 

-Droit de detraction. A tax upon the removal 
from one state or country to another of prop
erty acquired by succession or testamentary 
disposition ; it does not cover a tax upon the 
succession to or transfer of pr·operty. In re 
Peterson's Estate, 168 Iowa, 511, 151 N. W. 66, 
68 ; Moody V. Hagen, 162 N. W. 704, 708, 
36 N. D. 471, L. R. A. 1918F, 947, Ann. Cas. 
1918A, 933. Cf. Duties of Detraction. 

-D roit de garde. In French feudal law. 
Right of ward. The guardianship of the es� 
tate and person of a noble vassal, to which 
the king, during his minority, was ,entitled. 
Steph. Lect. 250. 

-Droit de gite. In French feudal law. The 
duty incumbent on a rotur-ier, holding lands 
within the royal domain, of ' supplying boai'd 
and �odging to the king and to his suite whi1e 
on a royal pr6gress._ Steph. Lect. 351. 

-Droit de greffe. In , old French law. The 
right of selling various offices ' connected with 
the • custody of judicial records or notarial 
aetSl. i Steph . . Lect. 354. 'A : llrivilege of the 
French kingS. 



-Droit de lll�ttrI8� ,In old French law. , A  
charge payable to the crown by any one who., 
after having served his apprenticeship in any 
'commercial . guild or brotherhood, sought to 
become a ·  master workman in it on his own 
account. Steph. Lect: 3� 

.-Droit de naufrage. The right of a selgneur, 
who owns the seashore, or the king, when a 
vessel . is wrecked, to' take possession of the 
wreckage and to kill the crew or sell . them 
as slaves. 14 Yale L. Jour. 129. 

-Droit de prise. In French feudal law. The 
duty (incumbent on a roturier) of supplying 
to the king on credit, during a certain period, 
such articles of domestic consumption as 

might be required for the royal household. 
Steph. Lect. 351. 

sels .of. a ;·belUgerent , nation. , (l ,'K�llt, ; Oomm. 
�6 ;, . 2  Sel. Essays · in, Anglo-Amer. Leg. : Hist. 
318 ; 15 L. Q. R. 359 ; Marsden, Ad�iralty, 
Droits and Salvage ; 1 W. Rob. 423. In Eng
land, it has been usual in maritime wars for 
the government to seize and condeinn, as 
droits of admiralty, the property of an enemy 
found in her ports at the breaking out of hos
tilities. 1 C. Rob. 196 ; 13 Yes. 71 ; 1 Edw. 60,; 
3 Bos. & P. 191. The power to exercise such 
a right has not been delegated to, nor has it 
ever been claimed by, the United States gov
ernment. Benedict, Adm. § 33 ; Brown v. U. 
S., 8 Cranch, 110, 3 L. Ed. 504. 

D roit ne done plu is  q ue soit demaun de. The 
la w gives not more than is demanded. 2 Inst. 
286. 

D roit ne poet p as mo rier. Right cannot die. 
-D roit de qu int. In French feudal law. A Jenk. Cent. 100, case 95. 
relief payable by a noble vassal to the king . 
as his seigneur, on every change in the own
ership of his fief. Steph. Lect� 350. 

D RO I T U RAL. What belongs of right ; relate 
ing to right ; as real actions are either droi
tural or possessorY,-droitural when the plain
tiff seeks to recover the property. Finch, 
Law, 257. 

-Droit de suite. The right of a creditor to 
pursue the debtor's property into the hands 
of third persons for the enforcement of his 
claim. D RO M O N ES, D R O M OS, D RO M U N DA. These 

were at first high ships of great burden, but 
-Droit ecrit. In French law. (The written afterwards those which we now call "men-of
law.) The Roman civil law, or Corpus Juri8 war." Jacob. 
Civili8. Steph. Lect. 130. 

-D roit International. International law. 

-Droit marit ime. Maritime law. 

-Droit natu rel . Fr. The law of nature. 

I n  Qld Engl ish Law 

Law ; right ; a writ of right. Co. Litt. 158b. 

A person was said to have droit droit, plurimum 
furis, and pZurimum possessionis, when he had the 
freehold, the fee, and the property in him. Crabb, 
Hist. E. L. 406. 

-Autre droit. The right of another. 

-Droit-close. An ancient writ, directed to the · 
lord of ancient demesne on behalf of those 

. of his tenants who held their lands and tene· 
ments by charter in fee-simple, in fee-tail, for 
life, or in dower. ]�itzh. Nat. Brev. 23. 

-Droit co m m on.  The common law. Litt. § 
213 ; Co. Litt . .  142a. 

-D roit-d roit. A double right ; that is, the 
right of possession and the right of property. 
These two rights were, by the theory of our 
ancient law, distinct ; and the above phrase 
was used to indicate the concurrence of both 
in one person, which concurrence was neces
sary to constitute a complete title to land. 
Mozley & Whitley. 

-D roits of ad miralty. Rights or perquisites of 
the admiralty. A term applied to goods found 
derelict at sea. Applied also to property cap
tured in time of war by non-commissioned ves-

D RO P. In English practice. When the mem
bers of a court are equally divided on the ar
gnment showing cause against a rule nisi, rio 
order is made, i. e., the rule is neither dis
charged nor made absolute, and the rule is 
said to drop. In practic.e, there being a right 
to appeal, it has been usual to make an order 
in one way, the junior judge withdrawing his 
judgment. Wharton. 

D RO P-LETTE R. A letter addressed for de
livery in the same city or district in which it 
is posted. 

D RO P  SH I PMENT D EL I VE RY. In mercan
tile usage, this phrase refers to ordinary 
freight unloaded from railroad cars ;-distin
guished from carload shipments, known as 
"track delivery shipments." Boshell v. Re
ceivers of St. Louis & S. F. R. Co., 200 Ala. 
366, 76 So. 282, 284. 

D R O PP I N G G R O U N D .  In the logging lndns
try, a place on the bank of a stream to store 
sawlogs, railroad ties, staves, and the prod
ucts of the forest, while waiting for a .  rise 
of the stream that will enable the own�r to 
float his timbered products down the river to 
a market. Lexington & E. Ry. CO. V. Grigs
by, 176 Ky. 727, 197 S. W. 408. 

D ROVE. A number of animals collected and 
driven together in a body ; a flocl\: or herd of 
cattle. in process of being driven' ; indefinite' as 
to number, but including at least several. 
Caldwell v. State, 2 Tex. App. 54 ; l\1cConvill 
V. Jersey City, 39 N. J. Law, 43. 



DROVE-BOAD 624 

D R O V E-R.QA D. In Scotch law. A road for D R U NGUS. In old European law. A band 
driving cattle. 7 Bell, App. Cas. 43, 53, 57. A of soldiers, (globu8 militum.) Spelman. 
drift-road. Lord Brougham, Id. 

D ROVE-STANCE. In Scotch law. A place 
adjoining a drove-road, for resting and re
freshing sheep and cattle on their journey. 
7 Bell, App. Cas; 53, 57. 

D ROVER'S PASS. .A free pass given by a 
railroad company, accepting a drove of cat
tle for transportation, to the drover who ac
companies and cares for the cattle on the 
train. Railroad Co. v. Tanner, 1()() Va. 379, 
41 S. E. 721 ; Railway Co. v. Ivy, 71 Tex. 409, 
9 S. 'V. 346, 1 L. R. A. 500, 10 Am. St. Rep. 
.758. 

D ROWN . To merge or sink. "In some cases 
a right of freehold shall drown in a chatteL" 
Co. L·itt. 266a, 321a. 

D RU. A thicket of wood in a valley. Domes
day. 

D R U G .  The general name of substances used 
in medicine ; any substance, vegetable, ani
mal, or 'mineral, used in the composition or 
preparation of medicines ; any substance 
used as a medicine. Larsen v. Paine Drug 
Co., 169 App. Div. 838, 155 N. Y. S. 759 ; Ham
mond Y. State, 173 Ark. 674, 293 S. W. 714, 
717 ; United States v. J. L. Hopkins & Co. (D. 
C.) 228 F. 173, 176. The term is also applied 
to materials used in dyeing and in chemis
try. See, generally, Collins v. Banking Co., 
79 N. C. 281, 28 Am. Rep. 322 ; U. S. v. Merck, 
66 F� 251, 13 C. C: A' 432 ; COWl v. U. s. (C. C.) 
124 F. 475 ; Insurance Co. v. Flemming, 65 
Ark. 54� 44 S. W. 464, 39 L. R. A' 789, 67 Am. 
St. Rep. 9()() ; Gault v. State, 34 Ga. 533. 

D RUGG , ST. A dealer in drugs ; one whose 
business is to sell drugs and medicines. In 
strict usage, this term is to be distinguished 
from '�'a:pothecary." A druggist deals in the 
uncompounded medicinal substances ; the 
business of an apothecary is to mix and com
pound them. But in America the two words 
are used interchangeably, as the same per
sons usally discharge both function3. State 
v. Holmes, 28 La. Ann. 767, 26 Am. Rep. 110 ; 

Hainline v. Com., 13 Bush (Ky.) 352 ; State v. 
Donaldson, 41 �nnn·. 74, 42 N. W. 781. 

D R U M M E R. A term applied to commercial 
agents who travel for wholesale merchants 
and supply the retail trade with goods or take 
orders . for goods to be shipped to the retail . 
dealer. Robbins v. Shelby County Taxing 
Dist., 120 U. S. 489, 7 S. Ct. 592, 30 L. Ed. 694 ; 
Singleton. v. Fritsch, 4 Lea (Tenn.) 96 ; Thom
.as v. Hot Springs, 34 Ark. 557, 36 Am. Rep. 
24 ; Strain v. Chicago Portrait Co. (C. C.) 126 
Fed. 835 ; State v. O'Briant, 188 N. C. 452, 124 
S. E. 848, 849. 

.' 

DRUNGA R I U S. In old European law. The 

D R U N K. A person is "drunk". when he is so 
far under the influence of liquor that his pas
sions are visibly excited or h is  judgment im
paired, or when his brain is so far affected by 
potations of liquor that his intelligence, sense
perceptions, judgment, continuity of thought 
or of ideas, speech, and co-ordination of voli
tion with muscular action (or some of these 
faculties or processes) are impaired or not 
under normal control. State v. Pierce, 65 
Iowa, 85, 21 N. W. 195 ; Elkin v. Buschner 
(Pa.) 16 A. 102, 104 ; Sapp v. State, 116 Ga. 
182, 42 S. E. 411 ; State v. Savage, 89 Ala. 1, 
7 So. 183, 7 L. R. A. 426 ; Lewis v. Jones, 50 
Barb. (N. Y.) 667 ; People v. Salladay, 22 Cal. 
App. 552, 135 P. 508 ; Columbia Life Iils. Co. 
v. -Tousey, 152 Ky. 447, 153 S. W. 767, 770 ; 
Parker v. O. A. Smith Lumber & Mfg. Co. , 70 
Or. 41, 138 P. 1061, 1065 ; Mutual Life Ins. Co. 
v. J ehnson, 64 Okl. · 222, 166 P. 1074, 1076 ; 
Bragg · v. Commonwealth, 133 Va. 645, 112 S.  
E. 609 ; State v. Baughn, 162 Iowa, 308, 143 
N. W. 1100, 1101, 50 L. R. A. (N. S .) 912 ; Cope
land v. Central of Georgia Ry. Co. , 213 Ala. 
620, 105 So. 809, 810 ; State v. McDaniel, 115 
Or. 187, 237 P. 373, 375 ; Scoggins v. State, 98 
Tex. Cr. R. 546, 266 S. W. 513. 

D R U N KARD. He is a drunkard whose habit 
it is to get drunk ; whose ebriety has become 
habitual. The terms "drunkard" and "habit
ual drunkard" mean the same thing. Com. 
v. Whitney, 5 Gray (Mass.) 85 ;  Gourlay v. 
Gourlay, 16 R. I. 705, 19 A. 142 ; Lewis v. 
State, 13 Ala. App. 31, 68 So. 792, 794. 

A "common" drunkard is defined by statute in 
some states as a person who has been convicted 
of drunkenness ( or proved to have been drunk) a 
certain number of times within a limited period. 
State v. Kelly, 12 R: 1. 535 ; State v. Flynn, 16 R. 
1. 10, 11 A. 170. Elsewhere the word "common" in 
this connection is understood as being equivalent 
to "habitual," (State v. Savage, 89 Ala. 1, 7 So. 
183, 7 L. R. A. 426 ; Com. v. McNamee, 112 Mass. 
286 ; State v. Ryan, 70 WtR. 676, 36 N. W. 823 ; )  or 
perhaps as synonymous with "public," ( Com. v. 
Whitney, 5 Gray [Mass.] 86): 

D R U N J<ENN ESS. In medical jurisprudence. 
'l'he condition of a man whose mind is affected 
by the immediate use of intoxiC'ating drinks ; 
the state of one who is "drunk." Mutual Life 
Ins. Co. v . •  Tohnson, 64· Old. 222, 166 P. 1074, 
1076. See Drunk. 

D RY, adj. In the vernacular, this term 
means desiccated or free from moisture ; but, 
in legal use, it signifies formal or nominal, 
without imposing any duty or responsibility, 
or unfruitful, without bringing any profit or 
advantage. 

-Dry exohange·. See Exchange. 

commander of a drungu8, or band of soldiers. -Dry mortgage. One which creates a lien .0Il 
Applied also to a naval commander. Spel- land .for the paYment of money, but does not 
man. impose any personal liability .upon the mort-
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gagor, collateral �p or over and above the val
ue of the premises. Frowenfeld v; Hastings, 
134 Cal. 128, 66 P. 178. 

-Dry-multures. In Scotch law. Corn paid 
to the owner of a mill, whether the payers 
grind or not. 

�Dry natural gas. Natural gas that does not 
contain an appreciable amount of readily con
densible gasoline. When natural gas contains 
readily condensible gasoline it is called "wet 
natural gas." Mussellem v. Magnolia Pe
troleum Co., 107 Okl. 183, 231 P. 526, 530. 

-Dry rent. Rent seck ; a rent reserved with
out a clause of distress. 

-Dry trust. A passive trust ; one which re
quires no action on the part of the trustee 
beyond turning over money or property to 
the cestui que trust. Bradford v. Robinson, 
7 Houst. (Del.) 29, 30 A. 670 ; Cornwell v. 
Wulff, 148 Mo. 542, 50 S. W. 439, 45 L. R. A. 
53. 

-Dry weight. In tariff laws, this term does 
not mean the weight of an article after desic
cation in a kiln, 'but its air-dry weight as un
derstood in commerce. U. S. v. Perkins, 66 
Jj". 50, 13 C. O. A. 324. 

D RY, n. Term used to designate a person 
who is opposed to allowing the sale of intox
icating liquors ; a prohibitionist ; in contra
distinction to a "wet," or antiprohibitionist. 
State v. Shumaker, . 200 Ind. 623, 157 N. E. 
769, 778, 58 A. L. n. 954. 

D RY-C RfE FT. Witchcraft ; magic. Anc. 
Inst. Eng. 

D UARCHY. A form of government where 
two reign jointly. 

D uas uxores eodem tem p'ore habere non l icet. 
It is not lawful to' have two wives at th� same 
time. 'Inst. 1, 10, 6 ;  1 Bl. Comm. 436. 

D U B I TANS. Doubting. , Dobbin, .J. ,  d�tbitans. 
1 Show. 364. 

, DUE 

requiring a party who is summO'ned to appear 
.in court to bring with him some document, 
piece ' of evidence, or other thing to be used 
or inspected by the court. 

DUCES TECUM L I CET LANGU I DUS. 
(Bring with you, 'although sick.) In practice. 
An ancient writ, nO'w obsolete, directed to 
the sheriff, upon a return that he could not 
bring his prisoner without danger of death, 
he being adeo langu,idus, (so sick ;) whereup
on the court granted a habeas corpus in the 
nature of a duces tecum Heet lang1tidus. Cow
ell ; Blount. 

DUCHY OF LAN CAST ER. Those lands 
which formerly belonged to the dukes of Lan
caster, and now belong to the crown in right 
of the duchy. The duchy is distinct from the 
cO'unty palatine of Lancaster, and includes 
not only the county, 'but also much territory 
at a distance from it, especially the Savoy in 
London and some land near 'Westminster. 3 
Bl. Comm. 78. 

DUCHY C O U RT O F  LAN CAST ER. A tribu
nal of special jurisdiction, held before the 
chancellor of the duchy, or his deputy, con
cerning all matters of equity relating to lands 
holden of the crown in right of the duchy of 
Lancaster ; which is a thing very distinct 
from the county paltttine, (which has also its 
separate chancery, fO'r sealing of writs, and 
the like,) and comprises much territoi·y which 
lies at a vast distance from it ; as particu
larly a very large district surrounded by the 
city Of Westminster. The proceedings in this 
court are the same as were those on the equi
ty side of the court of chancery, so that it 
seems not to be a court of record ; and, in
deed, it , has been holden that the court of 
chancery has a concurrent jurisdiction with 
the duchy court, and may take cognizance O'f 
the same causes. The appeal from this court 
lies to the court of appeal. Jud. Act 1873, § 
18 ; 3 Bl. Oomm. 78. 

D U C K I NG-STOOL. See Castigatory. 

D U C RO I R E. In French law. . Guaranty ; 
D U B I TANTE. Doubting. Is affixed to the equivalent to del credere, (which see.) 
name of a judge, in the reports, to signify 
that he doubted the decision rendered. 

D U B I TATU R. It is doubted. A word fre
quently used in the reports to indicate that 
a point is . cQnsidered dQubtful. 

D U B I TAV I T. Doubted. Vaughan, C. J., dub
itavit. Freem. 150. 

D U CAT. A foreign coin, varying in value in 
different countries, hut usually worth about 
$2.26 of Qur money. 

DUCATUS. In feudal and old English law. 
A duchy, the dignity or territory of a duke. 

D U CES TECUM. (Lat. Bring with you.) The 
name of certain species Qf writs, O'f which 
the subprena d'uces tecum is the most usual, 

BL.LAW DICT. (3n En.)-40 

D U E. Just ; proper ; regular ; lawful ; suf
ficient ; reasonable ; as in the phrases "due 
care," '''due process of law," "due notice." 

Owing ; payable ; justly owed. That which 
one contracts to pay or perform to another ; 
that which law or justice requires to be paid 
or done. 

Owed, or Qwing, a� distinguished from pay
able. A debt is often said to 'be due from a 
person where he is the party owing it, or 
primarily bound to' pay, whether the time for 
payment has or has not arrived. The same 
thing is true of the phrase "due and owing." 
Lobsen v. Youn.g, 99 N. J. Law, 28, 122 A. 618. 
619 ; Ahrens-Rich Auto Co. v. Beck & Corbitt 
Iron Co., 212 Ala. 530, 103 SQ. - 556, 557 ; In 
re Duncan Const. Co. (D. C.) 280 F. 205, 207 ; 
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Philbro'Ok v. Mercantile Trust Co. ' of OalI
fornia, 84 Cal. App. 187, 257 P. 882, 886 ; 
.Hitchings v. Central Electrical Supply Co., 169 
N. Y. S. 611, 613, 182 App. Div. 28. 

Payable. A bill or note is commonly said 
to be due when the time for payment of it 
has arrived. 

The word "due" always imports a fixed and set
tled obligation or liability, but with reference to 
the time for its payment there is considerable 
ambiguity in the use of the term, as will appear 
from the foregoing definitions, the precise significa
tion being determined in each case from the con
text. It may mean that the debt or claim in ques
tion is now (presently or immediately) matured and 
enforceable, or that it matured at some time in the 
past and yet remains unsatisfied, or that it is fixed 
and certain but the day appointed for its payment 
has not yet arrived. But commonly, and in the ab
sence of any qualifying expressions, the word "due" 
is restricted to the first of these meanings, the 
second being expressed by the term "overdue," and 
the third by the word "payable." See Feeser v. 
Feeser, 93 Md. 716, 50 A. 406 ; Ames v. Ames, 128 
Mass. 277 ; Van Hook v. Walton, 28 Tex. 75 ; Leg
gett v. Bank, 24 N. Y. 286 ; Scudder v. Scudder, 
10 N. J. Law, 345 ; Barnes v. Arnold, 45 App. Div. 
314, 61 N. Y. S. 85 ; Yocum v. Allen, 58 Ohio St. 
280, 50 N. E. 909 ; Gies v. Bechtner, 12 Minn. 284, 
( Gil. 183) ; Marstiller v. Ward, 52 W. Va. 74, 43 
S. E. 178. 

..... Due care. Just, proper, and sufficient care, 
so far as the circumstances demand it ; the 
absence of negligence. That care which an 
ordinarily prudent person would have exer-

' cised under the ·circumstances. Dulin v. 
Henderson-Gilmer Co., 192 N. C. ti38, 131'> S. E. 
614, 615, 49 A. L. R. 633 ; Kingan & Co. v. 
Gleason, 55 Ind. App. f:i84, 101 N. E. 1()27, 
1029 ; Tibbels v. Chicago Great Western R. 
Co. (Mo. App.) 219 S. W . . 109, 114 ; Dahl v. 
Valley Dredging Co. ,  125 Minn. 90, 145 N. W. 
796, 798, 52 L. R. A. (N. S.) 1173 ; Shaw v. 
Bolton, 122 Me. 232, 119 A. 801, 802 ; County 
Com'rs of Kent County v. Pardee, 151 Md. 
68, 134 A. 33, 36 ; Eargle v. Sumter Lighting 
Co., 110 S. C. 560, 96 S. E. 909, 911. "Due 
care" is care proportioned to any given situa
tion, its surroundings, peculiarities, and 
hazards. It may and often does require ex
traordinary care. Tower v. Camp, 103 Conn. 
41, 

'
130 A. 86, 89. "Due care," "reasonable 

care," and "ordinary care" are convertible 
terms. Wiley v. Rutland R. Co., 86 Vt. 504, 
86 A. 808, 811 ; Union Traction -Co. of Indiana 
v .. Berry, 188 Ind. 514, 121 N. E. ti55, H57, 32 
A. L. R. 1171. This term, as usually under
stood in cases where the gist of the action 
is the defendant's l1egli�ence, implies not only 
that a party has not been negligent or care· 
less, but that he has heen guilty of no viola
tion of law in relation to the SUbject-matter 
or transaction which constitutes the cause of 
action. Evidence that a. party. is guilty of 
a violation of law supports the issue of a 
want of proper care ; nor can it be doubted 
that in these and similar actions the aver-

. ment in the declaration. ot the use of due care 
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and the denial of it in the answer, properly 
and distinctly put in issue the legaIlty of the 
conduct of the party as contributing to the 
accident or injury which forms the ground
work of the action. No specific averment of 
the particular unlawful act which caused or 
contributed to produce the result complained 
of should, in such cases, be deemed necessary. 
See Ryan v. Bristol, f:i3 Conn. 26, !!7 Atl. 309 ; 
Paden v. Van Blarcom, 100 Mo. App. 1-85, 74 
S. W. 124 ; Joyner v. Railway Co., 26 S. C. 
49, 1 S. E. 52 ; NichOlas v. Peck, 21 R. I� 404, 
43 AU. 1038 ; Railroad Co. v. 'Yorty, 158 Ill. 
321, 42 N. E. 64 ;  Schmidt v. Sinnott, 1OO 
Ill. 165 ; Butterfield v. Weste�n R. Corp., 10 
Allen (Mass.) 532, 87 Am. Dec. 678 ; Jones v. 
Andover, 10 Allen (Mass.) 20. 

-Due cou rse of law. This phrase is synony
mous with "due process of law," or "the 
law of the land," and the general defini
tion thereof is "law in its regular course of 
administration through courts of justice ;" 
and, while not always necessarily confined to 
judicial proceedings, yet these words have 
such a Signification, when used to designate 
the kind of an eviction, or ouster, from real 
estate 'by which a party is dispossessed, as to 
preclude thereunder proof of a constructive 

. ·eviction resulting from the purchase of a 
paramount title when hostilely asserted by the 
party holding it. See Adler v. Whitbeck, 44 
Ohio St. 5:69, 9 N. E. 672 ; In re Dorsey, 7 
Port. (Ala.) 404 ; Backus v. ShiVherd, 11 
Wend. (N. Y.) 635 ; Dwight v. Williams', 8 
Fed. Cas. 187. 

-Due notice. .No fixed rule can be estab
lished as to what shall constitute "due no
tice." "Due" is a relative term, and must 
be applied to each case in the exercise of 
the discretion of the court in view of the par
ticular circumstances. Lawrence v. Bow
man, 1 McAll. 42(), 15 Fed. Cas. 21 ; Slattery 
v. Doyle, 180 Mass. 27, 61 N. E. 264 ; Wilde 
v. Wilde, 2 Nev. 300 ; Shellenberger v. 'War
burton, 279 Pa. 577, 124 A. 189, 190 ; Colon 
v. American Linol�um Mfg. Co., 184 App. Div. 
734, 172 N. Y . .s. 475, 476 ; Carson v. Kalisch, 
89 N. J. Law, 458, 99 A. 199, 202 ; Franklin 
Brass Foundry Co. v. Shapiro & Aronson (C. 
C. A.) 278 F. 435, 436 ; Copelan v. Kimbrough, 
149 Ga. 683, 102 S. E. 162, 164 ; City of 
Sebree v. Powell, 221 Ky. 478, 298 S. W. 1103, 
1104. 

-Due process of law. Law in its regular 
course of administration through courts of 
justice. 3 Story, ·Const. 264, 001. "Due proc
ess of law in each particular case means such 
an exercise of the powers of the government 
as the settled maxims of laW' permit and sanc
tion, and under such safeguards fo!' the pro
tection of indivldu�l rights as those maxims 
prescribe for the class of cases to which the 
one in question ·belongs." · Cooley, Const. Lim. 
441. Whatey.er difficulty . may· be experienced 
in giving to those terms a definition , which 

Bi;�LAw DIcT.(a.D:·ED�) 



will· embrace every permissible exertion of 
power affecting private rights, and :exclude 
such as is forbidden, there can ·be no doubt 
of their meaning when applied to judicial 
proceedings. They then mean a course of le
gal proceedings according to those rules and 
principles which have been established in our 
systems of jurisprudence for the enforcement 
and prQtection of private rights. TO' 'give such 
proceedings any validity, there must be, a tri
bunal cQmpetent by its constitution-that is, 
by the law of its creation-to pass upon the 
SUbject-matter of the suit ; and, if that in
vQlves merely a determination of the p,ersonal 
liability of the defendant, he must be brought 
within its jurisdiction by service of process 
within the state, or his vQluntary appearance. 
PEmnoyer v. Neff, 9·5 U. S. 733, 24 L. Ed. 565. 
Due process of law implies the right of the 
person affected thereby to' be present before 
the tribunal which prQnQunces judgment upon 
the question of life, liberty, or prQperty, in 
its most comprehensive sense ; to be heard, 
by testimony or otherwise, and to' have the 
right of contrQverting, by proof, every mate
rial fact which bears on the question of right 
in the matter involved. If any question of 
fact or liability be conclusively presumed 
against him, this is not due process Qf law. 
Zeigler v. RailrQad CQ., 58 Ala. 599. These 
phrases in the constitution do not mean the 
general body of the law, common and stat
ute, as it was at the time the constitution 
tQok effect ; for that would seem to deny the 
right of the legislature to amend or repeal 
the law. They refer to certain fundamental 
rights, which that system of jurisprudence, 
of which QUI'S is a derivative, has always 
recognized. Brown v. Levee Com'rs, 50 Miss. 
468. "Due process of law," as' used in the con
stitutiQn, cannot mean less than a prosecution 
or suit instituted and conducted according to 
the prescribed forms and solemnities for as
certaining guilt, or determining the title to 
prQperty. }iJmbury v. Conner, 3 N. Y. 511, 
517, 53 Am. Dec. 325 ; Taylor v. Porter, 4 Hill 
(N. Y.) 140, 40 Am. Dec. 274 ; Burch v. New
bury, 10 N. Y. 374, 397. And see, generally, 
Davidson v. New Orleans, g.6 U. S. 104, , :L4 
L. Ed. 616 ; Adler v. Whitbeck, 44 Ohio St. 
5:3.9 ; Duncan v. Missouri, 152 U. S. 377, 14 
Sup. Ct. 5n, 38 I ... Ed.· 485 ; Cantini v. Till
man (C. C.) 54 Fed. 975 ; Griffin v. Mixon, 
38 Miss. 458 ; East Kingston v. Towle, 48 
N. H. 57, 97 Am. Dec. 575, 2 Am. Rep. 174 ; 
Hallenbeck v. Hahn, 2 Neb. 377 ; Stuart v. 
Palmer, 74 N. Y. 191, 30 Am. Rep. 289 ; Bailey 
V. · People, 190 Ill. 28, 60 N. E. 98, 54 L. R. 
A. 838, 83 Am. St. Rep. 116 ; Eames v, Sav
age, 77 Me. 221, 52 Am. Rep. 751 ; Brown v. 
New Jersey, 175 U. S. 172, 20 Sup. Ct; 77, 
44 L. Ed. 119 ; Hagar v. Reclamation Dist., 
111 u. S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569 ; 
Wynehamer v. People, 13 N. Y. 395 ; State v. 
Beswick, 13 R. 1. 211, 4.3 Am. Rep. 26 ; In re 
Rosser, 101 F. 567, 41 C. C. A. 497. 

DTlLY 

DUE-B I LL. A brief written acknow'ledgment 
of a debt. It is not' made payable to order. 
like a promissory note. See Feeser v. ' Feeser, 
93 Md. 716, 50 Atl. 400 ; Marrigan v. Page, 4 
Humph. (Tenn.) 247 ; Currier v. Lockwood, 
40 Conn. 350, 16 Am. Rep. 40 ; Lee v. Bal
com, 9 Colo'. 216, 11 Pac. 74. See" I. O. U. 

D U E L. A duel is any combat with deadly 
weapons, fOlIght between two or more per
sons, 'by previous agreement or upon a pre
vious quarrel. Pen. Code Cal. § 225 ; State 
v. Fritz, 133. N. C. 725, 45 S. E. 957 ;  State 
v. Herriott, 1 McMul. (S. C.) 130 ; Bassett 
V'. State, 44 Fla. 2, 33 South. 262 ; Davis v. 
Modern 'Voodmen, 98 MO'. App. 713, 73 S. W. 
923 ; Griffin v. State, 100 Tex. Cr. R. 641, 274 
S. W. 611, 612 ; People v. Morales, 77 Cal. 
App. 483, 247 P. 221, 222 ; Baker v. Supreme 
Lodge K. P., 103 Miss. 374, 60 Bo. 333, Ann. 
Cas. 1915B, 547. 

D U E L L I NG. The fighting of two persons, 
one against the other, at an appointed time 
and place, upon a precedent quarrel. It dif
fers from an affray in thi s, that the latter 
occurs on a sudden quarrel, while the for
mer is always the result of design. 

D U ELLUM. The trial by battel or judicial 
combat. See Battel. 

D U ES. Certain payments ; rates or taxes. 
See Ward v. Joslin, 105 Fed. 227, 44 C. C. 
A. 456 ; Warwick v. Supreme C.0nclave, 107 
Ga. 115, 32 S. E. 951 ; Whitman v. National 
Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. 
Ed. 587. 

. 

D U I< E, in English law, is a title of" nobility, 
ranking immediately next to the Prince of 
Wales. It is only a title of dignity. Confer
ring it does not give any domain, territory, 
or jurisdiction over the place whence the title 
is taken. Duchess, the consort of a duke. 
Wharton. 

D U K E  O F  EXETER� DAUGHTER. The 
name of a rack in the Tower, so called after 
a minister of Henry VI. who · sought to in
troduce it into England. 

D U K E  O F  YO R K'S LAWIS. A body of laws 
cQmpiled in 1665 for the government of the 
colony of New York. 

D U LOC RACY. A government where servants 
and slaves have so much license and privilege 
that they domineer. Wharton. 

D U L Y. In due or proper form or manner ; 
according to legal requirements. 

Regularly ; properly ; upon a proper foun
datiQn, as distinguished from mere form ; ac
cording to law in bQth form and substance. 
RohertSQn v. Perkins, 129 U. S. 233, 9 S. Ct. 
279, 32 L. Ed. 686 ; Brownell v. Greenwich, 
114 N. Y. 518, 22 N. E. 24, 2,6, 4 L. R. A. 685 ; 
Van Arsdale v. Van Arsdale, 26 N. J. Law. 
423 ; Dunning v. Coleman, 27 La. Ann. 48 ; 



DUM 

Young v. Wright; 52 Cal. 410 ; White v. John
son, 27 Or. 282, 40 P. 511, 50 Am. St. Rep. 726 ; 
Dixie Grain 00. v. Quinn, 181 Ala. 208, 61 So. 
886, 889 ; Knox v. Rivers Bros., 17 Ala. App. 
630, 88 So. 33, 34 ; Schultz v. Morrison, 91 
Misc. 248, 154 N. Y. S. 257, 259 ; Ford v. 
Boyd County, 111 Neb. 834, 197 N. W. 953, 954 ; 
Barnett v. Bellows, 315 Mo. 1100, 287 S. W. 
604 ; Hutchinson v. Stone, 79 Fla. 157, 84 So. 
151, 154 ; Drainage Dist. No. 4 of Madison 
County v. Askew, 138 Tenn. 136, 196 S. W. 
147, 148 ; Gallop v. Elizabeth City Milling Co., 
178 N. C. 1, 100 S. E. 130, 131 ; Dixie Grain 
Co. v. Quinn, 181 Ala. 208, 61 So. 886, 889. 
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take for the article is written on a piece of 
paper, and placed by the owner under a can
dlestick, or other thing, and it is agreed that 
no bidding shall avail unless equal to that, 
this is called "dumb-bidding." Bab. Auct. 44. 

D U M MODO.  Provided ; provided that. A 
word of limitation in the Latin forms of con
veyances, of frequent use in introducing a res
ervation ; as in reserving a rent. 

D U M MY, n. One who holds legal title for 
another ; a straw man. Hegstad v. Wysiecki, 
178 App. Div. 733, 165 N. Y. S. 898, 900. 

D U M MY, adj. Sham ; make-believe ; pre
D U M. Lat. While ; as long as ; until ; upon tended ; imitation. U. S. v. Warn (D. C.) 295 
condition that ; provided that. F. 328, 330. 

D U M  B E N E  SE G ESSER I T. While he shall 
conduct himself well ; during good behavior. 
Expressive of a tenure of office not dependent 
upon the pleasure of the appointing power, 
nor for a limited period, but terminable only 
upon the death or misconduct of the incum
bent. 

D U M FERVET O P US. While the work 
glows ; in the heat of action. 1 Kent, Comm. 
120. 

D U M  F U I T I N  P R I SONA. In English law. 
A writ which lay for a man who had aliened 
lands under duress by imprisonment, to re
store to him his proper estates. 2 Inst. 482. 
Abolished b� St. 3 & 4 Wm. IV. c. 27. 

D U M  F U I T  I N FRA JETAT EM. (While he 
was within age.) In old English practice. A 
writ of entry which formerly lay for an infant 
after he had a ttained his full age, to recover 
lands which he had aliened in fee, in tail, 
or for life, during his infancy ; and, after 
his death, his heir had the same remedy. 
Reg. Orig. 228b ; Fitzh. ,  Nat. Brev. 192, G ;  
Litt. § 406 ; Co. Litt. 247b. 

D U M MY D I RECTOR. One to whom (usual
ly) a sirigle share of stock in a corporation 
is transferred for the purpose of qualifying 
him as a director of the corporation, in which 
he has no real or active interest. Hoopes v. 
Basic Co., 61 A. 979, 980, 69 N. J. Eq. 679. 

D U M P I N G.  In commercial usage, the act of 
selling in quantity at a very low price or 
practically regardless of the price ; also, sell
ing (surplus goods) abroad at less than the 
market price at home. Webster, Dict. The 
act of forcing a product such as cotton on the 
market during the short gathering season. 
Arkansas Cotton Growers' Co-op. Ass'n v. 
Brown, 168 Ark. 504, 270 S. W. 946, 9·53. 

D U M P I NG BOARD.  An elevated structure 
of timber, which in part overhangs the water, 
to enable a scow to go under it for the purpo!;le 
of taking on a load. Healey v. Moran Towing 
& Transportation Co. (C. C. A.) 253 F. 334, 337. 

D U N .  One who duns or urges for payment ; a 
troublesome creditor. A demand for payment 
whether oral or written. Stand. Dict. 

A mountain or high open place. The names 
of places ending in dun or aon were either 
built on hills or near them in open places. 

D U NA. In old records. A bank of earth cast 
up ; the side of a ditch. Cowell. 

D U M  N O N  F U I T  COM POS M ENT I S. The 
name of a writ which the heirs of a person 
who was non co.mp08 mentis, and who alien
ed his lands, might have sued out to restore 
him to his rights. Abolished by 3 & 4 Wm. 
IV. c. 27. D U N G EO N. Such an underground prison or 

cell as was formerly placed in the strongest 
D U M  R EC ENS F U I T  MALEF I C I UM. While part of a fortress ; a dark or subterraneous 
the offense was fresh. A term employed in the prisoH. 
old law of appeal , of rape. Bract. fol. 147. 

D U M  SO LA. While sole, or single. Dum sola 
fuerit, while she 'shall remain sole. Dum sola 
et casta 'I-'imerit, while she lives single and 
chaste. Words of limitation in old convey
ances. Co. Litt. 235a. Also applied general
ly to an unmarried woman in connection with 
something that was or might be done during 
that condition. 

D U M B. One who cannot speak ; a person 
who is , mute. 

D U M B-BI D D I NG. In aales at auction, when 
the minimum amount whicl1 th.e ' owner will 

D U N  I O. A double ; a kind of base coin less 
than a: farthing. 

D U N NAGE. Pieces of wood placed against 
the sides and bottom of the hold of a vessel, 
to preserve the cargo from , the effect of leak
age, a,ccording to' its nature and quality. 'Abb. 
Shipp. 227. 

. 
There is considerable resemblance between 

dunnage and ballast. The latter: is use,d for 
trimming the ship, and bringing 'it down to a 
draft of water proper and safe for sailing. 
Dunnage is placed under the cargo to' keep, 
it from being Wetted by water getting into 
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the hold; or· between the ditrerent parcels to 
keep them from bruising and injuring each 
-other. Great Western Ins. Co. v. Thwing, 13 
Wall. 674, 20 L. Ed. 607 ;  R.ichards v. Han
:sen (C. C.) 1 F. 56. 

"Dunnage" belongs to the category of crat
ing and boxing employed to protect more val
uable articles in shipment, the weight of 
which, unless some provision to the contrary 
appears in a tariff classification, naturally 
takes the rate applicable to the contents. 
"Dunnage" used in blocking and securing au
tomobiles was held subject to the automobile 
rate and not to the lum'ber rate, under tariff 
·classification providing charges shall be com
puted on gross weights. Butler Motor Go. 
v. Atchison, T. & S. F'. Ry. Co. (0. C. A.) 272 
F. 6&�, 684. 

DUNSETS. People that dwell on hilly places 
or mountains. Jacob. 

D uo non possunt in solido unam rem possidere. 
Two cannot possess one thing in entirety. QQ. 
Litt. 368. 

D uo su nt instru menta ad o m n es res aut con
firmandas aut i m p ugnandas, ratio, et  authoritas. 
'There are two instruments for confirming or 
impugning all tpings,-reason and authority. 
8 Coke, 16. 

D U O D EC E MV I RALE J U D I C I U M .  The trial 
by twelve men, or by jury. Applied to juries 
-de m,eaietate linguw. Mol. de Jure Mar. 448. 

D U O D EC I MA MAN US. Twelve 'hands. The 
oaths of twelve men, including himself, by 
whom the defendant was allowed to make his 
law. 3 Bl. Oomm. 343. 

D U O D ENA. In old records. A jury of twelve 
men. Cowell. 

D U O D ENA MANU.  A dozen hands, i. e., 
twelve witnesses to' purge a criminal of an of
:tense. 

Duorum in solid u m  domin ium vel possessio esse 
non potest. Ownership or possession in en
tirety cannot be in two persons of the same 
thing. Dig. 13, 6, 5, 15 ; Mackeld. Rom. Law, 
.§ 245. Bract. fol. 28b. 

D U PLA. In the civil law. Double the price 

. DUPLIOATIO 

ance ; and, if the infants married themselves 
without the guardian's consent, they forfejt� 
ed double the value of the marriage. 2 Bl. 
Comm. 70 ; Litt. § 110 ; Co. Litt. 82.b. 

D U PL I CATE, v. To double, repeat, make, or 
add a thing exactly like a preceding one ; re
produce exactly. State v. Ogden, 20 N. M. 
636, 151 P. 758, 760. 

D U P L I CAT E, n. When two written docu
ments are substantially alike, so that . each 
might be a copy or transcript from the other, 
while both stand on the same footing as 
original instruments, they are called "dupli
cates." Agreements, deeds, and other docu
ments are , frequently executed in duplicate, 
in order that each party may have an orig- · 
inal in his possession. State. v. Graffam, 74 
Wis. 643, 43 N. W. 727 ; Grant v. Griffith, 56 
N. Y. S. 791, 39 App. Div. 107 ; Trust Co. v .  
Coding ton County, 9 S. D. 159, 68 N. W. 314 ; 
Nelson v. Blakey, 54 Ind. 36 ; Reynolds v. 
Title Guarantee & T'rust Co. , 200 N. Y. S. 105, 
107, 120· Misc. 561 ; Lorch v. Page, 97 Conn. 
66, 115 A. 681, 682, 24 A. L. R. 1204. 

A duplicate is sometimes defined to be the "copy" 
of a thing ; but, though generally a copy, a dupli
cate differs from a mere copy, in having all the 
validity of an original. 'Nor, it seems need it be 
an exact copy. Defined also to be the "counterpart" 
of an instrument ; but in indentures there is a dis
tinction between counterparts executed by the sev
eral parties respectively, each party affixing his or 
her seal to only one counterpart, and dupZicate orig
inals, each executed by all the parties. Toms v. 
Cuming, 7 Man. & G. 91, note ; . Maston v. Glen 
Lumber Co., 65 Okl. 80, 163 P. 128, 129. The old 
indentures, charters, or chirographs seem to have 
had the character of duplicates. Burrill. 

The term is also frequently used to signify 
a new original, made to take the place of an 
instrument that has been lost or · destroyed, 
and to have the same force and effect. Bell
ton v. Martin, 40 N. Y. 3·17. 

I n  Engl ish Law 

The certificate of discharge given- to an in
solvent debtor who takes the benefit of the 
act for the relief of insolvent debtors. 

The ticket given by a pawnbroker to the 
pawner of a chattel. 

·of a thing. Dig. 21, 2, 2. I n  General 

D U PLEX QU E R E LA. A bl . -Du pl icate taxation . The same as "double dou e complamt. taxation." See that title. An ecclesiastical proceeding, which is in the 
nature of an appeal. Phillim. Ecc. Law, 440. 
:See Double Complaint. 

D U LPEX VALO R MAR I TAG I I . In old Eng
lish law. Double the value of the marriage. 
'Vhile an infant was in ward, the guardian 
had the power of tendering him or her a suit
able match, withou.t disparagement, which 
if the infants refused, they forfeited the val
ue of the marriage to tJheir guardian, that is, 
so much as a jury would assess or any one 

'would give to the guardian for such an alIi-

-Duplicate wil l .  A. term used in England, 
where a testator executes two copies of his 
will, one to keep himself, and the other . to 
be deposited with another person. Upon ap
plication for probate of a duplicate will, both 
copies must be deposited in the registry of 
the court of probate. 

D U P L I CAT I O. In the civil law. The de-
fendant's answer to the plaintiff's replication ; 
corresponding to the rejoinder of the common 
law. 
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Duplicationem possibi J itatis lex non patitur. ing which anything exists. Morrison v. Farm
The law does not allow the doubling of a ers' & Traders' State Bank, 70 Mont. 146, 225-
possibility. 1 Rolle, 321. P. 123, 125. 

D U PL I CATU M  J US. Double right. 
fol. 283b. See Droit-Droit. 

Bract. D·URBAR. In India. A court, audience, or
levee. Mozley & Whitley. 

D U P L I C I TY. The technical fault, in plead
ing, of uniting two or more causes of action 
in one count in a writ, or two or more grounds 
of defense in one plea, or two or more breach
es in a replication, or two or more offenses in 
the same count of an indictment, or two or 
more incongruous subjects in one legislative 
act. Tucker v. State, 6 Tex. App. 253 ; Wa
ters v; People, 104 Ill. 547 ; Mullin v. Blumen
thal, 1 Pennewill (Del.) 476, 42 A. 175 ; De-

- vino v. Hailroad Co., 63 Vt. 98, 20 A. 953 ; 
Tucker v. Ladd, 7 Cow. (N. Y.) 452 ; Flynn v. 
Staples, 34 App. D. C. 92, 27 L. R. A. (N. S.) 
792 (2) ; Atlantic Coast Line R. Co. v. In
abinette, 32 Ga. App. 246, 122 S. E. 9()2, 903 ;; 
Epstein v. United States (C. a. A.) 271 F� 
282, 283 ; U. S. v. Mullen (D. C.) 7 F.(2d) 244, 
246 ; Donaldson v. State, 97 Tex. Cr. R. 217, 
260 S. W. 185 ; Creel v. U. S. (C. O. A.) 21 F. 
(2d) 690 ; Sunderland v. U. S. (C. O. A.) 19 

' F.(2d) 202, 206 ; Brown v. State, 96 Tex. Cr. 
R. 409, 257 S. W. 891 ; State v. Vaughan, 93 
W. Va. 419, 117 S. E. 127, 129 ; Boise City v. 
Baxter, 41 Idaho, 368, 238 P. 1029, 1032 ; State 
v. Helmer, 16·9 Minn. 221, 211 N. 'W. 3, 4. 

D U PL Y, n. (From Lat. duplicatio, q. v.) In 
Scotch pleading. The defendant's answer to 
the plaintiff's replication. 

D U P LY, v. lit Scotch pleading. To rejoin. 
"It is dtt.plyed by 1Jhe panel." 3 State Trials, 
471. 

D U RANTE. Lat. During. A word of limi
tation in old conveyances. 00'. Litt. 234b. 

D U RA NTE A BSENT I A. During absence. In 
some jurisdictions, administration of a dece
dent's estate is said to be granted durante ab
sentia in cases where the absence of the proper 
proponents of the will, or of an executor, de
lays or imperils the settlement of the estate. 

D U RA NTE B E N E  PLA C I TO. During good 
pleasure. The ancient tenure of English judg
es was durante bene placito. 1 Bl. Comm. 267, 
342. 

D U RA NTE M I N.ORE IETATE. During mi
nority. 2 Bl. Comm. 503 ; 5 Coke, 29, 30. 
Words taken from the old form of letters of 
administration. 5 Coke, ubi 8upra. 

D U RANTE V I DU I TATE. During widow
hood. 2 Bl. Comm. 124. Durante casta vidui
tate, during chaste , �idowhood. 10 East, 520. 

D U RA NiTE V I RG I N I TATE. During virgin
ity, (so long as she remains unmarried.) 
D U RANTE. yITA: During life. 

,DURATI ON. Extent, limit or time. People 
v. Hill, 7 Cal. 102. The portion of time dUl". 

D U RESS, v. To subject to duress. A word 
used by Lord Bacon. "If the party dures.'wa 
do make any motion," etc. Bac. Max. 89,. 
reg. 22. 

D U R ESS, n. Unlawful constraint exercised 
upon a man whereby he is forced to do some 
act that he otherwise would not have done. 
It may be either "duress of imprisonment,ot 
where the person is deprived of his liberty in 
order to force him to compliance, or by . vio
lence, beating, or other actual injury, or 
duress per minas, consisting in threats of im
prisonment or great physical injury or death. 
Duress may also include the same injuries, 
threats, or restraint exercised upon the man's 
wife, child, or parent. Noble v. Enos, 19 Ind. 
78 ; Bank v. Sargent, 65 Neb. 594, 91 N. W. 
597, 59 L. R. A. 296 ; Pierce v. Brown, 7 Wall. 
214, 19 L. Ed. 134 ; Galusha v. Sherman, 105 
Wis. 263, 81 N. 'W. 495, 47 L. R. A. 417 ; Ra-: 
dich v. Hutchins, 95 U. S. 213, 24 L. Ed. 409 ; 
Rollings v. Cate, 1 He'isk. (Ten'n.) 97 ; Joannin 
v. Ogilvie, 49 Minn. 564, 52 N. W. 217, 16 L. 
R. A. 376, 32 Am. St. Rep. 581 ; Burnes v. 
Burnes (C. C.) 132 F. 493 ; Gregory v. Greg
ory, 323 Ill. 380, 154 N. E. 149, 152 ; Trinity 
Nat. Bank v. Gates (Tex. Civ. App.) 261 s. 'V. 
833, 834 ; Ortt v. Schwartz, 62 Pa. Super. Ct. 
70, 75 ; Ballantine v. Stadler, 99 N. J. Eq. 404� 
132 A. 664, 666. 

Duress consists in any illegal imprisonment� 
or legal imprisonment used for an illegal pur
pose, or threats of bodily or other harm, or 
other means amounting to or tending to co
erce the will of another, and actually ihduc� 
ing him to do an act contrary to his free will. 
Code G a. 1882, § 2637 (Civ. Code 1910, § 4116). 

By duress, in its more extended sense, is meant' 
that degree of severity, either threatened or im
pending or actually inflicted, which is sufficient to. 
overcome the mind and' will of a person of ordinary: 
firmness. Duress per minas is restricted to fear
of loss of life, or o f  mayhem, or loss of limb, OI" 
other remediless harm to the person. Fellows v. 
School Dist., 39 Me. 559. 

-Du re·ss. of Im prison m en t. The wrongful im� 
prisonment of a person, or the illegal restraint 
of his liberty, in order to compel him to d() 
some act. 1 Bl. Comm. 130, 131, 136, 137 ; 
1 Steph. Comm. 137 ; 2 Kent, Comm. 453. 

-Duress per minas. Duress by threats. The
use of threats and menaces to compel a 'person� 
by the fear of death, or grievous bodily harm,. 
as mayhem or loss of Iimb, to do some lawful 
act" or to 'commit a misdemeanor. 1 Bl. CoI'nm� 
130 ; '  '4 Bl. Comm;; 30 ; 4 Steph. , Comm. 83'� 
Flynt v. J. Waterman Co�, 122 ,A. 862, 123 Me.:. 
320� See Metu& ' 



-D U AESSOFf�- ; One ;who subjects another to '  
-duress ; one ,who compels another t o  do a 
thing, as by menace. Bac. Max. 90, reg. 22; 

D U RHAM:
' 

A county palatine in England, th� 
jurisdiction of which was vested in the Bish
-op of Durham until the statute 6 & 7 Wm. IV. 
c. 19, vested it as a separate franchise and 
royalty in the crown. The jurisdiction of the 
Durham court of pleas was transferred to' the 
supreme court of judicature by the judicature 
act of '1873. 

D U R I N,G. Throughout the course of ; 
throughout the continuance of ; in the time 
{)f. Ellis v. Fraternal Aid Union, 108 Kan. 
819, 19'7 P. 189, 190 ; Richardson v. City of 
Seattle, 97 ·Wash. 521, 166 P. 1131, 1133. 

OU R I N G  G OO D BEHAV I O R. While defend
ant whose sentence had been suspended, was 
obedient- to the state law. State v. Hardin, 
183 N. C. 8.15, 112 S. E. 593, 595. 

D U RI N G  T H E  H O U RS OF SE RV I C E. Work
ing-hours plus reasonable periods for ingress 
and egress. Lienau v. Northwestern Tele
phone Exch. Co., 151 Minn. 258, 186 N. W. 
945, 946 ; Novack & Montgomery Ward & Co., 
158 Minn. 495, 198 N. W. 290, 294. 

D U R I NG T H E  T R I AL. Period ibeginning 
with swearing of jury and ending with ren
,dition of verdict. Kokas v. Oommonwealth, 
194 Ky. 44, 237 S. W. 1090, 1091. 

D U RSLEY. In old English law. Blows with-
. -out wounding or bloodshed ; dry blows. 

Blount. 

QUSTU C I<.  A term used in Hindostan for a 
passport, permit, or order from the English 
East Indian Company. It generally meant a 
permit under their seal exempting goods from 
the payment of duties. Ene. Lond. 

D UTCH A,UCT I O N. See Auction. 

p UT I ES. In its most usual signification this 
word is the synonym of imposts or customs ; 
but it is sometimes used in a broader sense, 
as including all manner of taxes, charges, or 

:governmental impositions. I>ollock v. Farm
-ers' L. & T. Co., 158 U. S. 601, 15 S. Ct. 912, 
39 L. Ed. 1108 ; Alexander v. Railroad Co., 
3 Strob. (S. C.) 595 ; Pacific Ins. Co. v. Soule, 
7 Wall. 433, 19 L. Ed. 95 ; Cooley v. Board of 
Wardens, 12 How. 299, 13 L. Ed. 996 ; Blake 
v. Baker, 115 Mass. 188. 

D UT I ES OF D ET RACT I O N.  Taxes levied 
upon the removal from one state to' another 
of property acquired by succession or tes
tamentary disposition. Frederickson v. Louis
iana, 23 How. 445, 16 L. Ed. 577 ; In re Stro
bel's Estate, 5 App. Div. 621, 39 N. Y. S. 169. 
'Cf. Droit de detraction. 

DUTY 

confined to a duty levied . while the article 
is entering the country, but extends to a duty 
levied after it has entered the country. 
Brown v. Maryland, 12 Wheat. 437, 6 L. Ed. 
678. 

D UTY. A human action which is exactly 
confQrmable to the laws which require us to 
obey them. Chicago, etc., R. CO'. v. Filson, 
35 Okl. 89, 91, 128 P. 298. 

The words, "it shall be the duty," in ordinary 
legislation, imply the assertion of the . power to 
command and to coerce obedience. Kentucky v. 
Dennison, 24 How. 66, 107, 16 L. Ed. 717. 

In its use in jurisprudence, this word is 
the correlative of right. Thus, whereveT 
there exists a right in any person, there also 
rests a corresponding duty upon some other 
person or upon all persons generally. But it 
is also used, in a wider sense, to deSignate 
that class of moral obligations which lie out
side the jural sphere ; such, namely, as rest 
upon an imperative ethical basis, but have 
not been recognized by the law as within its 
proper province for purposes of enforcement 
or redress. Thus, gratitude towards a bene
factor is a duty, but its refusal will not ground 
an action. In this meaning "duty" is the 
equivalent of "moral obligation," as distin
guished from a "legal obligation." Harrison 
v. Bush, 5 El. & Bl. 349. 

Duty is considered by some modern ethicists to 
be the fundamental conception of ethics and to be 
subject to intuitive knowledge ; by others it is con
ceived as that which is ethically valid because sanc
tioned by law, society, or religion. Webster, Dict. 

As a technical term of the law, "duty" sig
nifies a thing due ; that which is due from 
a person ; that which a perso'n owes to an
other. An obligation to do a thing. A word 
of more extensive signification than "debt," 
although both are expressed by the same Latin 
word "debitum." Beach v. Boynton, 26 vt. 
725, 733 ; Bankers' Deposit Guaranty & Sure
ty Co. v. Barnes, 81 Kan. 422, 105 P. 697, 698 ; 
Taylor v. White (Tex. Civ. App.) 113 S. W. 
554, 556. -Sometimes, however} the term is 
used synonymously with debt. Fox v. Hills, 
1 Conn. 295, 303. 

But in practice it is commonly reserved as 
the designation of those obligations of per
formance, care, 01' observance which rest up
on a person in an official or fiduciary capac
ity ; as the duty of an executor, trustee, man
ager, etc. Goodwine v. Vermilion County, 
271 Ill. 126, 110 N. E. 890, 892. 

It also denotes a tax or impost due to the 
government upon the importation or exporta
tion of goods. 

Judicial D uty 
See Judicial. 

Legal D uty 
' D UT I ES ON I M PO RT'S. This term signifies An obligation arising from contra.ct of the 
not merely a duty on the act of importation, parties or the operation of the law. Riddell 

: but a duty on the thing imported. It is not v. Ventilating 00., 27 Mont. 44, 69 P. 241. 



DUUMVIRI 

That which the law requires to be done or 
forborne to a determinate person or the pub
lic at large, correlative to a vested and coex
tensive right in such person or the public, 
and the breach of which constitutes negli
gence. Heaven v. Pender, 11 Q. B. Diy. 500 ; 
Smith v. Clarke Hardware Co., 10 Ga. 163, 
28 S. E.  73, 39 L. R. A. 607 ; Railroad Co. v. 
Ballentine, 84 F. 935, 28 C. C. A. 572. 

D U UMVI  R I .  (From duo, two, and viri, men.) 
A general appellation among the ancient 
Romans,' given to any magistrates elected in 
pairs to fill any office, or perform any func
tion. Brande. 

Duumviri municipales were two annual 
magistrates in the towns and colonies, hav
ing judicial powers. Oalvin. 

Duumvirl navales were officers appointed 
to man, equip, and refit the navy. Id. 

DUX. 
In  Roman Law 

A leader or military commander. The com
mander of an army. Dig. 3, 2,  2" Pl'. 

I n  Feudal and Old  European Law 

Duke ; a title of honor, or order of nobility. 
1 Bl. Comm. 397 ; Crabb, Eng. Law, 236. 

In Later Law 

A military governor of a province. See 
Cod. 1, 27, 2. A military officer having charge 
of the borders or frontiers of the empire, 
called "dum limitis." Cod. 1, 49, 1, pl'. At 
this period, the word <began to be used as a 
title of honor or dignity. 

D. W. I .  In genealogical tables, a common 
abbreviation for "died without issue." 

DWE LL. To have an abode ; to inhabit ; to 
live in a plaee. Gardener v. 'Wagner, 9 Fed. 
Cas. 1,154 ; Ex parte Blumer, 27 Tex. 736 ; 
Putnam v. Johnson, 10 Mass. 502 ; Eatontown 
v. Shrewsbury, 49 N. J. Law, 188, 6 A. 319. 
More than mere physical presence is. some
times required. It must be in conformity with 
law. U. S. v. Tod (D. C.) 3 F.(2d) 836, 838 ;  
U. S. v. Tod (C. C. A.) 297 F. 385 ; Kaplan v. 
Tod, 45 S. Ct. 257, 267 U. S. 228, 69 L. Ed. 585 ; 
U. S. v. ' Tod (D. C.) 292 F. 243, 245. 

To delay, to pause or linger, to abide as a 
permanent residence or for a time ; to live in 
a place, to have one's residence or domicile, 
to reside. It is synonymous with inhabit, 
live, sojourn, stay, rest. MacLeod v. Stelle, 
43 Idaho, 64, 249 P. 254, 256. 

DW E L L I N G  H O USE. The house in which a 
man lives with his family ; a residence ; the 
apartment or building, or group of buildings, 
occupied by a family 'as a place of residence. 

In Conveyancing 

Includes all buildings uttaehed to or con
nected with the house. 2 Hil. Real Prop. 338, 

; . and note. 

632 

In the Law of Burglary 

A house in which the occupier and his fam
ily usually reside, or, in other words, dwell 
and lie in. Whart. Crim. Law, 357. 

In general 

"Dwelling house" is a very flexible term. Its 
meaning depends not only on context, but on the 
determination of the courts not to permit public 
policy or justice to be defeated by a word. "Dwell
ing house" often means any building within the 
curtilage. State v. Lee, 120 Or. 643, 253 P. 533, 
534 ; State v. Blumenthal, 136 Ark. 532, 203 S. W. 
36, 37, L. R. A. 1918E, 482 ; Horst v. Handke, 190 
Iowa, 658, 180 N. W. 762, 768 ; Smith v. State, 80 
Fla. 315, 85 So. 911, 912 ; State v. Morris, 83 Or. 429, 
163 P. 567, 572 ; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580 ; State v. Meservie, 121 Me. 564, 118 A. 482, 
483 ; Marshall v. Wheeler, 124 Me. 324, 128 A. 692, 
693 ; Swetland v. Swetland, roo N. J. Eq. 196, 134 
A. 822 ; Floete Lumber Co. v. Hodges, 32 S. D. 
557, 143 N. W. 949, 950 ; School Board of City of Har
risonburg v. Alexander, 126 Va. 407, 101 's. E. 349, 
351 ; Gilbert v. McCreary, 87 W. Va. 56, 104 S. E. 
273, 275, 12 A. L. R. 1172 ; State v. Stringer, 105 
Miss. 851, 63 So. 270, 271. It may mean . a single 
house used by one family exclusively as a home. 
Pierce v. St. Louis Union Trust Co.; 311 Mo. 262, 
278 S. W. 398, 406 ; Taylor v. Lambert, 279 Pa. 514, 
124 A. 169, 170 ; Schadt v. Brill, 173 Mich. 647, 139 
N. W. 878, 880, · 45 L. R. A. (N. S . )  726 ; Bolin v. 
Tyrol Inv. Co., 178 Mo. App. 1, 160 S. W. 588, 590 ; 
Powers v. Radding, 225 Mass. 110, 113 N. E. 782, 
784 ; Ward v. Prospect Manor Corporation, 188 
Wis. 534; 206 N. W. 856, 859, 46 A. L. R. 364 ; King
ston v. Busch, 176 Mich. 566, 142 N. W. 754 ; Thomp
son v. Langan, 172 Mo. App. 64, 154 S. W. 808, 814 ; 
Johnson v. Jones, 244 Pa. 386, 90 A. 649, 650, 52 
L. R. A. (N. S.) 325. It may include an apartment · 
building, or any structure used by human beings, 
partly for business and partly for residential pur
poses, or a building regardless of habitation. Sat
terthwait v. Gibbs, 288 Pa. 428, 135 A. 862, 863 ; Com
monwealth v. One Box Benedictine, 290 Pa. 121, 138 A. 
90, 92 ; Crane v. Hathaway, 4 N. J. Misc. 293, 132 A. 
748 ; Prest v. Ross, 245 Mass. 342, . 139 N. E. 792, 793 ; 
Minister, etc., of Reformed Protestant Dutch Church 
in Garden St. v. Madison Ave. Bldg. Co., 214 N. Y. 
268, 108 N. E. 444, 445, L. R. A. 1915F, 651 ; De 
Laney v. Van Ness, 193 N. C.  721, 138 S. E. 28, 29, 
57 A. L. R. 238 ; Maysville Water Co. v. Stockton, 
221 Ky. 610, 299 S. W. 582, 584 ; Inter-Ocean Casualty 
Co. v. Warfield, 173 Ark. 287, 292 S. W. 129 ; Morgen
roth v. Emert, 191 N. Y. S. 520, 521, 117 Misc. 570 ; 
Carmichael v. State, 11 Ala. App. 209, 65 So. ' 694, 
695 ; Hermitage Co. v. Preziose ( Sup. ) 188 N. Y. 
S. 434, 435 ; May v. Dermont, 186 N. Y. S. 113, 115, 
114 Misc. 106 ; Gaines v. State, 191 Ind. 262, 132 N. 
E. 580 ; Henderson v. State, 80 Fla. 491, 86 So. 439 ; 
Williamson v. Taylor, 96 W. Va. 246, 122 S. E. 530, 
532. 

P rivate Dwell ing  

Within a restrictive covenant, 8. · place or 
house in which a person or family lives in an 
individual or private state, the covenant being 
violated by the conversion of a house there
tofore used as a ·  residence for a single family 
into a residence for two families, even though 
the outward appearance of · the house was 
not" materially affected. Paine v. Bergrose 
Development Corp., 19& N. Y. S. 311, 312, 119 

·Misc. 796. The distinction between .a board-



ing house and a "private dwelling house" Is 
whether the house is occupied as a home for 
the occupant and his 

'
wife and child, or 

whether he occupied it as a place for . carry
ing on the business of keeping boarders, al
though w:Qile prosecuting the business and 
as a means of prosecuting it, he and his wife 
and children live in the house also. Trainor 
v. Le Beck, 101 N. J. Eq. 823, 139 A. 16, 17. 

DWE LL I NG- PLAC E, or home, is some per
manent abode or residence, in which one has 
the intention of remaining ·; it is not synony
mous with "domicile," as used in internation
al law, but has a more limited and restricted 
meaning. Jefferson v. 'Washington, 19' Me. 
293. Nor is it synonymous with a "place of 
pauper settlement." Lisbon v. Lyman, 49 N. 
H. 553. 

DYED HANG I N G PAPER. See Hanging 
Paper. 

DY I N G D EC LA RAT I ON.  See Declaration. 

DY I NG W I T H O UT I SS U E. At common law 
this phrase imports an indefinite failure of 
issue, and not a dying without issue surviving 
at the time of the death of the first taker. 
But this rule has been changed in some of 
the states, by statute or decisions, and in 
England by St. 7 Wm. IV., and 1 Vict. c. 26, § 
29. 

The' words "die without issue," and "die with
out leaving issue," in a devise of real estate, im
port an indefinite failure of  issue, and not the 
failure of issue at the death of the first taker. 

DYVOUlt.'S HA.BI'l' 

Price's Estate, 260 Pa. 376, 100 A. 893, 894 ; Davis 
v. Davis, 107 Neb. 70, 185 N. W. 442, 444. 

Dying without children imports not a failure of 
Issue at any indefinite future period, but a leaving 
no children at the death of the legatee. Condict 
v. King, 13 N. J. Eq. 375. The law favors ·vesting 
of estates, and limitation such ag "dying w.ithout 
issue," refers to a definite period, fixed in will, 
rather than to an indefinite failure of issue. How
ard v. Howard'� Trustee, 212 . .  Ky. 847, 280 S. W. 156, 
157. Where context is such as to show clearly that 
testator intended the phrase "die without issue" to 
mean that, if first taker die without issue during ' 

life of testator, the second taker shall stand in his 
place and prevent a lapse, the words "die without 
issue" are taken to mean death during life of 
testator. Brittain v. Farrington, 318 Ill. 474, 149 N. 
E. 486, 489. 

DYK E- REED, or DYI<E- R E EVE. An officer 
who has the care and oversight of the dykes 
and drains in fenny counties. 
DYNASTY. A succession of kings in the 
same line or family. 

DYSNO MY. Bad legislation ; the enactment 
of bad laws. 

DYSPA REU N I A. In medical jurisprudence; 
Incapacity of a woman to sustain the act of 
sexual intercourse except with great difficulty 
and pain ; anaphrodisia (which see) . 

DYSP EPS IA. A state of the stomach in 
which its functions are disturbed, without 
the presence of other diseases, or when, if 

. other diseases are present, they are of minor 
importance. Dungl. Med. Dict. 

And no distinction is  to be made between the words DYVO U R. In S.cotch law. ' A bankrupt. 
"without issue" and "without leaving issue." Wil
son v. Wilson, 32 Barb. (N. Y. ) 328 ; McGraw v. 
Davenport, 6 Port. ( Ala. ) 319 ; Harwell v. Harwell, 
151 Tenn. 587, 271 S. W. 353, 355. 

In Connecticut and other states it has been re
peatedly held that the expression "dying without 
issue, " and like expressions, have reference to the 
time of the death of the party, and not to an in
definite failure of issue. Phelps v. Phelps, 55 Conn. 
359, 11 A. 596 ; Meriden Trust & Safe Deposit Co. 
v. Squire, 92 Conn. 440, 103 A. 269, 272 ; Briggs v. 
Hopkins, 103 Ohio St. 321, 132 N. E. 843 ; In re 

DYVO U R'S HAB I T. In Scotch law. A habit 
which debtors who are set free on a cessio 
bonorum a re obliged to wear, unless in the 
summons and process of cessio it be libeled, 
sustained, and proved that the bankruptcy 
proceeds from misfortune. And bankrupts 
are condemned . to submit to the habit, even 
where no suspicion of fraud lies against them, 
if they have been dealers in an illicit trade. 
Ersk. Prin. 4, 3, 13. 
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E. As an abbreviation, this letter may stand count in the transaction of busilless without 
for "Excheq-q.er," "English," "Edward," sufficient reason. Dig. 50, 17, 64 . 

• "Equity, ''' "East," "Eastern," "Easter," or 
"Ecclesiastical. " 

E. A Latin preposition, meaning from, out 
of, after, or according. It occurs in many 
Latin phrases ; but (in this form) only before 
a consonant. 'Vhen the initial of the follow
ing word is a vowel, em is used. 

-E contra. From the opposite ; on the con
trary. 

-E converso. Conversely. On the other 
hand ; on the contrary. Equivalent to e con-
tra. 

. 

-E m era gratia. Out of mere grace or favor. 

-E pluribus unu m .  One out of many. 
motto of the United States of America. 

The 

EACH. A distributive adjective pronoun, 
which denotes or refers to every one of the
persons or things mentioned ; every one of 
two or more persons or things, composing the 
whole, separately considered. The effect of 
this word, used in the covenants of a bond,. 
is to create a several obligation. Seiler v � 

State, 160 Ind. 005, 67 N. E. 448 ; Knicker
bocker v. People, 10Q Ill. 233; Costigan v� 
Lunt, 1()4 Mass. 219; Mutual Sav. & Bldg. 
Ass'n v. Canon Block Inv. Co., 67 Colo. 75, 185 
P.649. 

Eadem causa dive.rsis rationibus coram judlcibus 
ecclesiasticis et secularibus ventilatur. 2 lnst. 
622. The same cause is argued upon differ
ent principles before ecclesiastical and secular 
judges. 

E. G. An abbreviation of emempli gratia. For Eadem est ratio, eadem est lex. The s.ame rea
the sake of an example. son, the same law. Charles River Bridge v. 
E. O. E. Errors and omissions excepted. 
Vernon Metal & Produce Co. ·v. Joseph Joseph 
& Bros. Co., 212 App. Div. 358, 209 N. Y. S. 
6,11. 

Warren Bridge, 7 Pick. (Mass.) 493. 

Eadem m ens prresu m itur regis qure est juris e,t 
qure esse debet, prresertim in dubiis. Hob. 154. 
The mind of the sovereign is presumed to be 

EA. Sax. The water or river' also the coincident with that of the law, and with that 
mouth of a river op. the shore between high ' which it ought to .be, especially in ambiguous 
and low water-mark. matters. 

Ea est accipienda inte·rpretatio, qure vitio caret. 
That interpretation is to Ibe received [or 
adopted] which is free from fault [or wrong.] 
The law will not intend a wrong. Bac. Max. 
17, (in reg. 3.) 

EAG LE. A gold coin of the United States 
of the value of ten dollars. 

EA LDE R, or EALD I N G. In old Saxon law� 
An elder or chief. 

EA LDERMAN, or EA LDO RMAN. The name 
EA I NTENTI O N E" With that intent. Held of a Saxon magistrate ; alderman ; analogous 
not to make a condition, but a confidence and to earl among the Danes, and 8tenator among 
trust. Dyer, 13Sb. the Romans. See Alderman. 

Ea q ure, co m mendandi causa, In ve·nditionibus 
dicu n tur, si palam appareant, venditore·m non 
obligant. Those things which are said on 
sales, in the way of commendation, if [the 
qualities of the thing sold] appear openly, do 
not bind the seller. Dig. 18,1,43, Pl'. 

Ea q u re  dari i m possibil ia sunt, vel q ure In 
rorum n atura non su nt, pro non adjectis haben
tur. Those things which are impossible to be 
given, or which are not in the nature of 
things, are regarded as not added, [as no part 
of an agreement.] Dig. 50, 17, 135. 

The name of EaZdorman is one of a large class ;' 
among a p·rimitive people age implies command and 
command implies age ; hence, in a somewhat later 
stage of language, the elders are simply the rulers. 
1 Freeman, Norman Conquest, 51, quoted in Cent� 
Dict. 

EALDOR-B I SCOP. An arc;hbishop. 

EALD O R B U RG.  Sax. The metropolis ; the 
chief city. Obsolete. 

EA LEHUS. (Fr. l:ale, Sax., ale, and hU8, 
house.) An ale-house. 

EALHO R DA. Sax. The privilege of assising 
Ea qure In cu ria nostra rite acta sunt de'b itre and selling beer. Obsolete. _ 
E)xooutioni demandari debent. Co. Litt. 289. 
Those things which are properly transacted EAR GRA.SS. In English law. Such grass 
in our court ought to be committed to a due which is upon the land after the mowing, un-
execution. til the feast of the Annunciation after. 3 

, Leon. 213. 
Eaqum raro accidunt non tern ere In agendls 
neg otiis com putantur. Those things which EAR-MA.RI<. A mark put upon a thing to 
rarE'ly happen are not to be taken into ac- distingUish it from another. Originally and 



:.ziterally, a .mark upon the ear; a mode of 
)marking sheep and other. animals. 

IToperty is said to be ear-marked when it 
,ean !be identified or distinguished from oth
'er Iproperty of the same nature. 

Money has no ear-mark,but it is an ordi
-nary term for a privy mark made by any one 
.on ,a coin. 

EAR-MARI< R U LE. Rule that through the 
process of commingling money or deposit with 
the funds of a ,bank it loses its identity, with 
the resultant effect of defeating the right of 
preference over general creditors. Hitt Fire
works Co. v. Scandinavian American Bank of 
Tacoma, 121 Wash. 261, 209 P. 680, 682. 

EA R-W I T N ESS. In the law of eviUence. 
One who attests or can attest anything as 
heard by himself. 

;EA R L. A title of ilObility, formerly the high
-est .in England, now the third, ranking be
:tween a marquis and a viscount, and corre
sponding with the French "comte" and the 
'German "gra!." The title originated with 
:the Saxons, and is the most ancient of the 
English peerage. William the Conqueror 
;first made this title hereditary, giving it in 
fee to his nobles ; and allotting them for the 

.support of their state the third penny out of 
the sheriff's court, issuing out of all pleas of 

·the shire, whence they had their ancient title 
"shiremen." At present the title is accom-

'panied by no territory, private or judicial 
rights, .but merely confers nobility and an 
.hereditary seat in the house of lords. Whar
.ton. 

-Earl m arshal of England. A great officer of 
state who had anciently several courts under 
his jurisdiction, as the court of chivalry and 
the court of honor. Under him is the herald's 
.office, or college of arms. He was also a 
judge of the Marshalsea court, now abolished. 
This office is of great antiquity, and has been 
for several ages hereditary in the family of 
the Howards. 3 Bl. Comm. 68, 103 ; 3 �teph. 
Comm. 335, note. 

-Earldom. The dignity or jurisdiction of an 
earl. The dignity only remains now, as the 
jurisdiction has been given over to the sherif!. 
1 BI. Comm. 339. 

'EARLES-PENNY, or EARL'S PEN NY. 
Money given in part payment. See Earnest; 
ArIes. 

. EAR N EST. The payment of a part of the 
price of goods sold, or the delivery of part 
of such goods, for the purpose of ·binding the 
eontract. Howe v. Hayward, 108 Mass. 54, 
11 Am. Rep. 306 ; Millaudon v. Brenan, 5 La. 
App. 583 ; De Waal v. Jamison, 176 App. Div. 
,756, 163 N. Y. S. 1045,1046 ; Wenger v. Grum
mel, 136 Md. 80, 110 A. 200, 207. 

A token or pledge passing between the par
ties, by way of evidence, or ratification of the 
sale. 2 Kent, Comm .. 495, note. 

EARN I N G  CAPAC I TY. "Earning capacity" 
does not necessarily mean the actual earnings 
that one who suffers an injury was making 
at the time the injuries were sustained, but 
refers to that which, by virtue of the training, 
the experience, and the business acumen pos
sessed, an individual is capable of earning. 
Texas El�tric Ry. v. Worthy (Tex'. eiv. App.) 
250 S. W. 710, 711. Not saving ability, but 
capacity to acquire money, less the necessary 
expense of his own living. Pitman v. Merri
man, 80 N. H. 295, 117 A. 18, 19, 26 A. L. R. 
589. 

EAR N I N GS. This term is used to denote a 
larger class of credits than would be includ
ed in the term "wages." Somers v. Keliher, 
115 Mass. 165 ; Jenks v. Dyer, 102 Mass. 235. 

The gains of the person derived from his 
services or labor without the aid of capital. 
Brown v. Hebard, 20 Wis. 330, 91 Am. Dec. 
408 ; Hoyt v. White, 46 N. H. 48 ; Schmitt v. 
U. S. Fidelity & Guaranty Co., 169 Minn. 106, 
210 N. W. 846, 849 ; O'Oallahan v. Dermedy, 
197 Iowa, 632, 196 N. W. 10, 13 ; Roberts v. 
Frank Carrithers & Bros., 180 Ky. 315, 202 
S. W. 659, 661 ; Moss v. Aluminum Co. of 
America, 152 Tenn. 249, 276 S. W. 1052, 1V'53 ;  
Baxter v. Philadelphia & R. Ry. Co., 264 Pa. 
467, 107 A. 881, 883, 9 A. L. R. 504 ; Buhner 
v. Bowman, 81 Ind. App. 395, 143 N. E. 366, 
367. 

Either gross or net earnings. Springfield 
Coal Mining Co. v. Industrial Commission, 
291 Ill. 408, 126 N. E. 133, 22 A. L. R. 859 ; 
Cage v. Oravens (Tex. Civ. App.) 297 S. W . 
641, 644 ; Richards v. Central Iowa Fuel Co., 
184 Iowa, 1378, 166 N. W. 1059, 1061. 

-Earnings of prostitute. Income derived from 
practice of prostitution. State v. Crane, 88 
Wash; 210, 152 P. 989 . 

-Gross earnings and net earnings. The gross 
earnings of a business or company are the 
total receipts before deducting expenditures. 
Net earnings are the excess of the gross earn
ings over the expenditures defrayed in pro
ducing them, and aside from and exclusive of 
capital laid out in constructing and equipping 
the works or plant .. State v. Railroad Co., 30 
Minn. 311, 15 N. W. 307 ; People v. Roberts, 
32 App. Div. 113, 52 N. Y. S. 859; Cincinnati, 
S. & O. R. R. Co. v. Indiana, B. & N. Ry. 
Co., 44 Ohio St. 287, 7 N. E. 139 ; Mobile 
& O. R. Co. v. Tennessee, 153 U. S. 486, 14 
S. Ct. 968, 38 L. Ed. 793 ; Union Pac. R. Co. v . 
U. S., 99 U. S. 420, 25 L. Ed. 274 ; Cotting v. 
Railway Co., 54 Conn. 156, 5 A. 851 ; Kansas 
City Southern R. Co. v. U. S., 231 U. S. 423, 34 
S. Ct. 125, 132, 58 L. Ed. 296, 52 L. R. A. (N. 
S.) 1; Fricke v. Angemeier, 53 Ind. App. 140, 
101 N. E. 329, 332 ; Thomas v. Matthews, 94 
Ohio St. 32, 113 N. E. 669, 675, L. R. A. 1917 A, 
1068. "Gross earnings'" means all receipts 
from the employment of capital, without de
duction for expenses incurred. People ex reI. 
Genesee Light & Power Co. v. Saxe, 179 App. 
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Div. 486, 165 N. Y. S. 938, 939 ; State v. Unit
ed Electric Light & Water Co., 90 Conn. 452, 
97 A. 857, 859. 

-Net earnings r'u le,. The net earnings rule for 
assessing a special' franchise for taxation 
starts with the gross earnings for the year 
ending with .the' commencement of the year 
for which the valuation is made from which 
is deducted operating expenses and a fair and 
reasonable return on that portion of the cor
poration's capital invested in tangible prop
erty, the balance being deemed to give the 
net earnings attributable to the �cial fran
chise, the value of which is then found by cap
italizing such balance at a rate 1 per cent. 
higher than that found as a matter of fact 
to be a fair and reasonable return on the 
tangible property. People ex reI. Third Ave. 
R. Co. v. State Board of Tax Com'rs, 142 N. 
Y. S. 986, 997, 157 App. Div. 731. 

-Surp'lus e1arnings of a company or corpora
tion means the amount owned by the company 
over and above its capital and actual liabili
ties. People v. Com'rs of Taxes, 76 N. Y. 74. 

EARTH. Soil of all kinds, including gravel, 
clay, loam, and the like, in distinction from 
the firm rock. Dickinson v. Poughkeepsie, 
75 N. Y. 76. 

EASE. Comfort, consolation, contentment, en
joyment, happiness, pleasure, satisfaction. 
National Surety Co. v. Jarrett, 95 W. Va.. 
420, 121 S. E. 291, 295. 

EASEM ENT. A right in the owner of one 
parcel of land, by reason of such ownership, 
to use the land of another for a special pur
pose not inconsi�tent with a general property 
in the owner. ,2 Washb. Real Prop. 25. Davis 
v. Briggs, 117 Me. 536, 105 A. 128, 129 ; Clark 
v. Glidden, 60 Vt. 702, 15 A. 358 ; Rogers v. 
Russion (Tex. Civ. App.) 273 S.  W. 969, 971, 
972 ; City of Franklin v. St. Mary's Roman 
Oatholic Church, 188 Ky. 161, 221 S.  ",y. 503, 
506. 

A privilege which the owner of one ad
jacent tenement hath of another, existing in 
respect of their several tenements, by which 
that owner against whose tenement the priv
ilege exists is obliged to suffer Or not to do 
something on or in regard to his own land 
for the advantage of him in whose land the 
privilege exists. Termes ' de la Ley, Ease
ments; Downing v. Baldwin, 1 Sergo & R. 
(Pa.) 298 ; 3 B. & C. 339 ; Lawton V. Rivers, 
2 McCord (S. 0.) 451, 13 Am. Dec. 741 ; Com. 
V. Low, 3 Pick. (Mass.) 408 ; Forbes V. Balen
seifer, 74 Ill. 183 ; Oliver V. Hook, 47 Md. 
301 ; Strong v. Wales, ' 50 Vt. 361 ; Howell v. 
Estes, 71 Tex. 690, 12 S. W. 62 ; Koenigs V. 
Jung, 73 Wis. 178, 40 N. W; 801 ; Burdine V. 
Sewell, 92 Fla. 375, 109 So. ' 648, 652 ;  Ernst 
v. Anen, 55 Utah, 212, 184 P. 827, 829. 

A privilege, service, or convenience which 
one neighbor has of another, by prescription, 
grant, or necessary implication,_ and without 
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pro.fit; as a way over his land, a gate-way, 
water-course, and the like. Kitch. 105 ; 3 
Cruise, Dig. 484. And see Harrison V. Bor
ing, 44 Tex. 267 ; Albright v. Cortright, 64 N. 
J. Law, 330, 45 A. 634, 48 L. R. A. 616, 81 Am. 
St. Rep. 504 ; Wynn Y. Garland, 19 Ark. 23, 68 
Am. Dec. 190; Wessels V. Colebank, 174 Ill. 
618, 51 N. E. 639 ; Terminal Land Co; V. Muir, 
136 Oal. 36, 68 P. 308 ; Stevenson V. Wallace, 
27 Grat. (Va.) 87. 

A liberty, privilege, or advantage without 
profit, which the owner of one· parcel 'of land 
may have in the . lands of another. Thomas 
v. Morris, 190 N. C. 244, 129 S. E.  623, 625 ; 
Ritter V. Hill, 282 Pa. 115, 127 A. 455, 457 ; 
Settegast v. Foley Bros. Dry Goods Co., ·114 
Tex. 452, 270 S. W. 1014, 1016. 

The land against which the easement or privi
lege exists is called the "servient" tenement, and 
the estate to which it is annexed the "dominant" 
tenement ; and their owners are called respectively 
the "servient" and "dominant" owner. These 
terms are taken from the civil law. Saratoga State 
Waters Corporation v. Pratt, 227 N. Y. 429, 125 N. 
:E. 834, 838 ; West v. Giesen (Tex. Civ. App.) 242 
S. W. 312, 319 ; .Tudor, Lead. Cas. 108 ; Grant V. 
Chase, 17 Mass. 443, 9 Am. Dec. 161 ; Meek v. 
!Breckenridge, 29 Ohio St. 642. 

Synonyms 

Although the terms are sometimes used as if 
convertible, properly speaking easement re
fers to the right enjoyed by one and servitude 
the burden imposed upon the other. Stephen
son V. St. Louis Southwestern Ry. Co. of Tex
as (Tex. Civ. App.) 181 S. W. 568, 572. 

The distinguishing feature of a "profit � 
prendre" is the right to take from the land 
part of the soil or a product of it, and of an 
"easement" is the absence of all right to par
ticipate in the profits of the soil.· Saratoga 
State Waters Corporation V. Pratt, 227 N. Y. 
429, 125 N. E. 834, 838 ; Mathews Slate Co. of 
New York v. Advance Industrial Supply Co., 
172 N. Y. S. 830, 832, 185 App. Div. 74. 

An "easement" is a right, distinct :from own
ership, to use in some way the land of an
other without compensation, whereas a "re
striction" is a limitation of the manner in 
which one may use his own land, and may or 
may not involve a grant. Kutschinski V. 
Thompson, 101 N. J. Elq. 649, 138 A. 569, 573. 

At the present day, the distinction between 
an "easement" and a "license" is well settled 
and fully recognized, although it becomes dif
ficult in some of the cases to discover a sub
stantial difference between them. An ease
ment is a permanent interest in another's 
land, with a right to enjoy it fully and with
out obstruction. A license, on the other hand, 
is a bare authority to do a certain act or 
series of acts upon another's land, without 
possessing any estate therein. Cook V. Rail
road Go., 40 Iowa, 456; Nunnelly v. Iron Co., 
94 Tenn. 397, 29 S. W. 361, 28 L. R. A. 421 ; 
Baldwin V. Taylor, 166 Pa. 507, 31 A. 250 ; 
Clark V. Glidden, 60 Vt. 702, 15 A. 358 ; Asher 
v. Johnson, 118 Ky. 70�, 82 S. W. '300; Bur-



637 

dine v. Sewell, 92 Fla. 375,109 'So; 648, 652; 
Eastman v. Piper, 68 OaL App.· 554, 229 P. 
1002, 1004 ; HaaS v. Brannon, 99 0kL 94, 225 
P. 931, 936 ; Markley v. Christen (Tex. Civ. 
App.) 226 S. W. 150, 153. 

Classification 

Easements are classified as affirmative or 
negative; the former being those where the 
servient estate must permit something to be 
done thereon, (as to pass over it, or to dis
charge water upon it ; )  the latter being those 
where the owner of the servient estate is 
prohibited from doing something otherwise 
lawful upon his estate, because it will affect 
the dominant estate, (as interrupting the light 
and air from the latter by building on the 
former.) 2 Washb. Real Prop. 301. Equitable 
L. Assur. Soc. v. Brennan (Sup.) 24 N. Y. S. 
78R ; Pierce v. Keator, 70 N. Y. 447, 26 Am. 
Rep. 612 ; Miller v. Babb (Tex. Com. App.) 
263 S. W. 253, 254 ; Davis v. Robinson, 189 . N. C. 589, 127 S. E. 697, 703. As to "reciprocal 
negative easement," see that title, infra. 

They are also either continuous or discon
tinuous. An easement of'the former kind is 
one that is self-perpetuating, independent of 
human intervention, as, the flow of a stream, 
or one which may be enjoyed without any act 
on the part of the person entitled thereto, 
such as a spout whiCh discharges the water 
whenever it rains, a drain by which surface 
water is carried off, windows which admit 
light and air, and the like. Starrett v. Baud
ler, 181 Iowa, 965, 165 N. W. 216, 219', L. R. A. 
1918B, 528 ; Caulfield v. Lobenstine, 123 Misc. 
285, 205 N. Y. S. 150, 152 ; Lampman v. Milks, 
21 N. Y. 505 ; Bonelli v. Blakemore, 66 Miss. 
136, 5 So. 228, 14 Am. St. Rep. 550 ; Provi
dence Tool Co. v. Engine Co., 9 R. I. 571. A 
continuous easement is sometimes termed an 
"apparent" easement, and defined as one de
pending on some artificial structure upon, or 
natural conformation of, the servient tene
ment, obvious and permanent, which consti
tntes the easement or is the means of en
joying it. Fetters v. Humphreys, 18 N. J. Eq. 
260 ; Larsen v. Peterson, 53 N. J. Eq. 88, 30 
A. 1094 ; Whalen v. Land Co., 65 N. J. Law, 
206, 47 A. 443. See, also, Apparent Easement, 
infra. Discontinuous, non-continuous, or non
apparent easements are those the enjoyment 
of which can be had only by the interference 
of man, as, a right of way or a right to draw 
water. Outerbridge v. Phelps, 45 N. Y. Super. 
Ct. 570 ; Lampman v. Milks, 21 N. Y. 515. 
This distinction is derived from the French 
law. 

Easements are also classed as private or 
public, the former being an easement the en
joyment of which is restricted to one 01' a 
few individualS, while a public easement is 
one the right to the enjoyment of which is 
vested in the public generally or in an entire 
community' ; such as an easement of passage 
on the public streets and highways or of 
navigation on a stream. Kennelly v. Jersey 
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City, 57 N. J. Law, 293, 30 A. 531, 26 L. R. A. 
281 ; Nicollv� Telephone Co., 62 N. J. Law, 
733, 42 A. 583, 72 Am. St. Rep. '666. 

They may also be either Of necessity or of 
convenience. The former is the case where 
the easement is indispensable to the enjoy
ment of the dominant' estate ; the latter, 
where the easement increases the facility, 
comfort, or convenience of the enjoyment of 
the dominant estate, or of some right con
nected with it. 

Easements are again either appurtenant or 
in gross. An appurtenant easement is one 
which is attached to and passes with the 
dominant tenement as an appurtenance there
of ; while an easement in gross is not appur
tenant to any estate in land (or not belonging 
to any person by virtue of his ownership of 
an estate in land) but a mere personal inter
est in, or right to use, the land of another. 
Cadwalader v. Bailey, 17 R. I. 495, 23 A. 20, 
14 L. R. A. 300 ; Pinkum v. Eau Claire, 81 Wis . 
301, 51 N. W. 550 ; Stovall v. Coggins Granite 
0'0., 116 Ga. 376, 42 S. E. 723 ; Waller v. Hilde
brecht, 295 Ill. 116, 128 N. E. 807, 809; Davis 
v. Robinson, 189 N. 0. 589, 127 S. E. 697, 702 ; . 

Safety Building & Loan Co. v. Lyles, 131 S .  
C. 540, 128 S. E.  724, 725 ; Ernst v. Allen, 55 
Utah, 272, 184 P. 827, 829 ; Chase v. Cram, 
39 R. I. 83, 97 A. 481, 483, L. R. A. 1918F, 444 ; 
Davis v. Briggs, 117 Me. 536, 105 A. 128, 129 ; 
Saratoga State Waters Corporation v. Pratt, 
227 N. Y. 429, 125 N. E. 834, 838. 

Apparent Easement 

One the existence of which appears from the 
construction or condition of one of the tene
ments, so as to be capable of being seen or 
known on inspection. Miller v. Skaggs, 79 
'V. Va. 645, 91 S. E. 536, 537, Ann. Cas. 1918D, 
929 ; Pioneer Mining Co. v. Bannack Gold 
Mining Co., 60 Mont. 254, 198 P. 748, 751. See, 
also, continuous easements under heading 
"Classification," SUpt'a. 

Equitable Easements 

The sPecial easements created by derivation 
of ownership of adjacent proprietors from a 
common source, with specific intentions as to 
buildings for certain purposes, or with im
plied privileges in regard to certain uses, are 
sometimes so called. U. S. v. Peachy (D. C.) 
36 F. 162. A name frequently applied to build
ing restrictions in a deed. 'Werner v. Gra
ham, 181 Cal. 174, 183 P. 945, 947 ; Sprague 
v. Kimball, 213 Mass. 380, 100 N. E. 622, 624, 
Ann. Cas. 1914A, 431. 

I m plied Easement 

An easement resting upon the principle that, 
where the owner of two or more adjacent lots 
sells a part thereof, he grants by implication 
to the grantee all those apparent and visible 
easements which are necessary for the rea
sonable use of the property granted, which 
at the time of the grant are used by the own-
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er of the entirety for the benefit of the part 
granted. Bailey v. Hennessey, U2 Wash. 45, 
191 P. 863,864; Read v. Webster, 95 vt. 239, 
113 A. 814, 816, 817, 16 A. L. R. 1008 ; La 
Plant v. Schuman, 197 Iowa, 466, 196 N. W. 
280,282; Haas v. Brannon, p9 Okl. 94, 225 P. 
931, 935 ; Farley v. Howard, 68 N. Y. S. 159, 
33 Misc. 57. 

I ntermittent Ease ment 

One which is usable or used only at times, 
and not continuously. Eaton v. Railroad ())., 

51 N. H. 504, 12 Am. Rep. 147. 

Quasi Easem ent 

An "easement," in the proper sense of the 
word, can only exist in respect of two adjoin
ing pieces of land occupied by different per
sons, and can only impose a negative duty on 
the owner of the servient tenement. Hence 
an ohligation on the bwner of land. to repair 
the fence between his and his neighbor's land 
is not a true easement, but is sometimes called 
a "quasi easement." Gale, Easem. 516 ; Sweet. 

Reciprocal Negative Easement 

If the owner of two· or more lots, so situ
ated as to bear the relation, sells one with re
strictions of benefit to the land retained, the 
servitude becomes mutual, and, during the pe
riod of restraint, the owner of the lot or lots 
retained can do nothing forbidden to the own
er of the lot sold ; this being known as the 
doctrine of "reciprocal negative easement." 
Sanborn v. McLean, 233 Mich. 227, 206 N. W. 
498, 497. 

Secondary Easem ent 

One which is appurtenant to the primary oI'l 
actual easement ; every easement includes 
such "secondary easements," that is, the right 
to do such things as are necessary for the 
full enjoyment of the easement itself. Toobhe 
v. Bryce, 50 N. J. Eq. 589, 25 A. 182 ; North 
Fork Water Co. v. Edwards, 121 Cal. 662, 54 
P. 69. 

EAST. In the absence of other words qual
ifying its meaning, the word "east" in a peti
tion . for the formation of a permanent road 
division, describing bou;ndaries by courses and 
distances, means due east. Anaheim Sugart 
Co. v. Orange County, 181 Cal. 212, 183 P. 
809, 813. See, also, Easterly. 

In the customs laws of the United States, 
the words "countries: east of the Cape of Good 
Hope" mean countries with which, formerly, 
the United States ordinarily carried on com
mercial intercourse by passing around that 
cape. Powers v. Conley, 101 U. S. 790, 25 
L. Ed. 805. 

EAST GREENWICH. The name of a 'royal 
manor in the county of Kent, England ; men
tioned in royal grants o� patents, as descrip
tive of the tenure of free socage: 
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land -and India, which they acquired a right 
to carry on exclusively. Since the middle of 
the last century, however, the company's po
litical affairs had become of more importance 
than their commerce. In 1858, by 21 & 22 
Vict. c. 106, the government of the territories 
of the company was transferred to the crown. 
Wharton. 

EASTER. A feast of the Ohristian churoh 
held in memory of our Saviour's resurrection. 
The Greeks and Latins call it "pascha," (pass
over,) to which Jewish feast our Easter an
swers. This feast has been annually cele
brated since the time of the apostles, and is 
one of the most important festivals in the 
Christian calendar, being that which regulates 
and determines the times of all the other 
movable feasts. Enc. Lond. 

EAST E R-O F F ER I N GS, or EASTE R-D U ES. 
In English law. Small sums of money paid 
to the parochial clergy by the parishioners 
at Easter as a compensation for personal· 
tithes, or the tithe for personal labor ; recov
erable under 7 & 8 Wm. III. c. 6, before jusL. 
tices of the peace. ' 

EAST ER TERM. In English law. J)'ormerly 
one of the four movable terms of the courts, 
but afterwards a fixed term,. beginning on the 
15th of April and ending on the 8th of May 
in every year, though sometimes prolonged so 
late as the 13th of May, under St. 11 Geo. 
IV. and 1 Wm. IV. c. 70. Fi'om November 2, 
1875, the division of the legal year into terms 
is a'bolished so far as concerns the adminis
tration of justice. 3 Steph. Oomm. 482-486; 
Mozley & Whitley. 

EASTERL I NG. A coin struck by Richard II. 
Which is supposed by some to have given rise 
to the name of "sterling," as applied to Eng
lish money. 

EASTE R LY. This word, when used alone, 
will be construed to mean "due east." But 
that is a rule of necessity growing O'Ut of 
the indefiniteness of the term, and has no 
application where obher words are used for 
the purpose of qualifying its meaning. Where 
such is the case, it means precisely what the 
qualifying word makes it mean. Fra tt v. 
Woodward, 32 Cal. 227, 91 Am. Dec. 573; 
Scraper v. Pipes,.59 Ind. 164; Wiltsee v. Mill 
& Min. Co., 7 Ariz. 95,60 P. 896; Walker v. 
City of Los Angeles, 23 Cal. App. 634, 139 
.p.89,90. See East. 

EAST I N US. An easterly coast or country. 

EAT I N D E  S I N E  D I E. In criminal practice. 
Words used on the acquittal of a defendant, 
or when a prisoner is to be discharged, that 
he may go thence without a aay, i. e., be dis
missed without any further continuance or ad
journment. Dane, Abr. Inde�. 

EAST I N D I A· COMPANY. Originallyestab- EATIN.G.,..HOUSE. Any place where fQ'Qd or 
lished· for, proseeutingtlle: trade. between! Eng- ·�efre8hments 'of .any . kind, not includlng spl�-



its,: wines, ale; �eer, . fYr� oth�r; malt liquors; 
are provided for casual visitors, and sold for 
consumption therein. Act Cong. July 13, 1866" 
§ 9 (14 Seat Large, 118): And seeC'arpenter 
v. Taylor, 1 Hilt. (N. Y.) 195 ; State' v. Hall; 
73 N. C: 253'. A place where the public

' 
may 

go and be served with meals. ChOchos v. Bur
den, 74 Ind. App, 242, 128-N:E .. 696; Babb v. 
EIsinger (Sup.) 147 N: Y. S. 98, 99. 

EAV ES. The edge of a roof, built so as to 
project over the walls of a house, in order 
that the rain may drop therefrom to the 
ground instead of running down the wall. 
Center St. Church v. Machias Hotel 00., 51 
Me. 413. 

EAV ES-D R I P. The drip or dropping of wa
ter from the eaves of a house on the land of 
an adjacent owner ; the easement of having 
the water so drip, or the servitude of submit
ting to such drip ; the same as the 8tiZUcidium 
of the Roman law. See Stillicidium. 

EAVESD ROPP I NG .  In English criminal law. 
The offense of listening under walls or win
dows, or the eave8 of a house, to hearken 
atter discourse, and thereupon to frame slan
derous and mischievous tales. 4 Bl. Comm. 
168. It is a misdemeanor at common law, in
dicta'hle at sessions, and punishable by fine 
and finding sureties for good behavior. Id. ; 
Steph. Crim. Law, 109. See State v.' Pen
nington, 3 Head (Tenn.) 300, 75 Am. Dec. 771; 
Com. v. Lovett, 4 Clark (Pa.) 5; Selden v. 
State, 74 Wis. 271, 42 N. W. 218, 17 Am. St. 
Rep. 144 ; State v. Williams, 2 Ov. (r.renn.) 
108. 

E B B  AND FLOW. An expression used for
merly in this country to denote the limits of 
admiralty jurisdiction. See United States v. 
Aborn, 3 Mason, 127, Fed. Cas. No. 14,418; 
Hale v. WaShington Ins. Co., 2 Story, 176, 
Fed. Cas. No. 5,916; De Lovio v. Boit, 2. Gall. 
398, Fed. Cas. No. 3,776; The Hine v. Trevor, 
4 Wall. 562, 18 L. Ed. 451; The Eagle, 8-
Wall. 15, 19 L. lDd. 365. 

E B BA. In old English law. Ebb. Ebba et 
fluCtu8; ebb and flow of tide ; ebb and flood. 
Bract. fols. 255, 338. Tlhe time occupied by 
one ebb and flood was anciently granted to 
persons essoined as 'being beyond s-ea, in ad
dition to the period of forty days. See Fleta, 
lib. 6, c. 8,' § 2. 

E B DO MADAR I US. In ecclesiastical law. An 
officer in cathedral churches who supervised 
the regular performance of divine service, and 
prescribed the particula,r duties of each per
son in the choir. 

Ecce modo mlrum, quod fmmlna fert b,reve.regis, 
n on nominando viru m, conJunctum robore legis. 
Co. Litt. 132b.

' 
Behold, indeed, a wonder! 

that a woman has the king's writ without' 

naming her husband, who by law is united to 
her. 

ECCENTR I C I TY. In criminal law and medi
cal jurisprudence. Personal or individual pe
culiarities of mind and disposition which 
markedly distinguish the subject from the 
ordinary, normal, or average types of men, 
but do not amount to mental unsoundness or 
insanity. Ekiri v. McCracken, 11 Phila. (Pa.) 
535. 

ECCHYMOSIS. In medical jurisprudence. -

Localized discoloration in and under the skin; 
a livid or .black and blue spot ; blackness. An 
extravasation of blood by rupture of capil
lary vessels, and thence it follows contusion ; 
but it may exist, as in cases of scurvy, as
phyxiation, and other morbid' conditions, 
without the latter. - Ryan Med. JUl'. 172. Ec
chymoses produced by blows upon a body but 
a few hours dead cannot be distinguished 
from those produced during life. 1 Witth. & 
Beck. Med. JUl'. 485; 2 Beck, Med. JUl'. 2�. 
It is generally attended by swelling. Wil
liams v. Western Travelers' Accident Ass'n, 
97 Neb. 352, 149 N. W. 822, 825. 

ECCLES I A. Lat. An assembly. A Chris
tian assembly ; a church. A place of relig
ious worship. In the law, generally, the word 
is used to denote a place of religious worship, 
and sometimes a parsonage. Spelman. 

Ecclesia ecclesim deci mas solvere non debet. 
0'1'0. Eliz. 479. A church ought not to pay 
tithes to a church. 

Ecclesia est domus mansion al is O m n ipotentis 
Dei. 2 Inst. 164. The church is the mansion
house of the Omnipotent God. 

Ecclesia est infra a:tatem et in custodia do min i  
regis, qu i  tenetur jura et  hmreditates ejusdem 
manu tenere et derfendere. 11 Coke, 49. The 
church is under age, and in the custody of 
the king, who is bound to uphold and defend· 
its rights and inheritances. 

Eoolesia fungitur vice minoris; mel iore m  con
ditionem suam facere potest, deteriore m nequa
quam. Co. Litt. 341. The church enjoys the 
privilege of a minor ; it can make its own 
condition better, but not worse. 

Ecolesia non moritur.' 2 lnst. 3. The church 
does not die. 

Ecclesim magis favendum est q uam personm. 

EBEREMO RTH, E B EREMOR� 
M U R D ER. See Aberemurder. 

Godol. Ecc. Law, 172. The church is to be 
EBERE- more favored than the parson (or an in

dividual). 

E B R I ETY. In criminal law and medical ju- ECCLES I IE  SC U LPT U RA. The image or 
risprudence. Drunkenness ; alcoholic intoxi- scuplture of a church in ancient time!? was 
cation. Oom. v. Whitney, 11 CUsh. (Mass.) often cut out or cast in plate or other metal. 
479. and preserved as a religious treasure or relic. 



EOOLESIARCH 

and to perpetuate· the memory of some fa
mous churches. Jacob. 

ECCLES I ARCH. The ruler of a church. 
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dioceses, archdeaconries, rural deaneries, and 
parishes. 

ECC LES I AST I CA L  J U R I SD I CT I O N. Juris-
diction over ecclesiastical cases and con

ECC LES I AST I C. A clergyman; a priest; a troversies; such as appertains to the eecle
man consecrated to the service of the chtirch; siastical courts. Short v. Stotts, 58 Ind. 35. 
as, a bishop, a priest, a deacon. 

ECCLESIAST I CAL. Pertaining to anything 
belonging to or set apart for the church, as 
distinguished from "civil" or "secular," with 
regard to the world. Wharton. 

ECC LESI AST I CA L  AUTHO R I T I ES. In Eng
land, the clergy, under the sovereign, as tem
poral head of the church, set apart from the 
rest of the �eople or laity, in order to super
intend the public worship of God and the 
other' ceremonies of religion, and to' adminis
ter spiritual counsel and instruction. The 
several orders of the clergy are: (1) Arch
bishops and bishops; (2) deans and chapters; 
(3) archdeacons; (4) rural <;leans; (5) parsons 
(under whom are included appropriators) and 
vicars; (6) curates. Church-wardens or 
sidesmen, lUnd parish clerks and sextons, 
inasmuch as their duties are connected with 
the church, may be considered to be a species 
of ecclesiastical authorities. Wharton. 

ECC LES I AST I CA L  C O M M I SS I O N E RS. In 
English law. ,A body, corporate, erected by St. 
6 & 7 'Vm. IV, c. :77, empowered. to suggest 
measures conducive to the efficiency of the 
established church, to be ratified by orders in 
council. Wharton. See 3 Steph. Comm. 156, 
157. 

ECCLES I AST I CA L  
Corpora tion. 

C O R P O RAT I ON. See 

ECCLES I AST I CA L  C O U N C I L. In New Eng
land. A church court or tribunal, having 
functions partly judicial and partly advisory, 
appointed to determine questions relating to 
church discipline, orthodoxy, standing of 
ministers, controversies between ministers 
and their churches, differences and divisions 
in chu�ches, and the like. Stearns v. First 
Parish, 21 Pick. (Mass.) 124 ; Sheldon v. Con
gregational Parish, 24 Pick. (Mass.) 281. 

ECC LES I AST I CA L  C O U RTS (called, also, 
"Courts Christian"). A system of courts in 
England, held by authority of the sovereign, 
and having jurisdiction over matters per
taining to the religion and ritual of the es
tablished church, and the rights, duties, and 
discipline of ecclesiastical persons as such. 
They are as follows: The archdeacon's court, 
consistory court, court of arches, court of pe
cnliars, prerogative court, court of delegates, 
court of convocation, court of audience, court 
of faculties, and court of commissioners of 
review. See those several titles; and see 3 
Bl. Comm. 64-68. Equitable Life Assur. Soc. 
V. Paterson, 41 Ga. 364, 5 Am. Rep. 535. 

ECCLES I AST I CAL D I V I S I ON- OF ENG
LAND. This is' a division into provinces" 

ECC LES I AST I CAL LAW. The body of ju
risprudence administered by the ecclesiastical 
courts of England; derived, in large measlire, 
from the canon and civil law. As now re
stricted, it applies mainly to the affairs, and 
the doctrine, discipline, and worship, of the 
established church. De Witt v. De Witt, 67 
Ohio St. 340, 66 N. E. 136. 

ECCLESI AST I CAL THI NGS. This term, as 
used in the canon law, includes church build
ings, church property, cemeteries, and prop
erty given to the church for the support of 
the poor or for any other pious use. Smith v. 
Bonhoof, 2 Mich. 115. 

EC D I CUS. The attorney, proctor, or advo
cate of a corporation. Episcoporum ecdici; 
bishops' proctors; church lawyers. 1 Reeve, 
Eng. Law, 65. 

ECHANTI LLO N.  In French law. One of the 
two parts or pieces of a wooden tally. That 
in possession of the debtor is properly called 
the "tally," the other "echantillon." Poth. 
ObI; pt. 4, c. 1, art� 2, § 8. 

ECHEV I N . In French law. A municipal 
officer corres.ponding with alderman or bur
gess, and having in some instances a civil 
jurisdiction in certain causes of trifling im
portance. 

ECHO LAL I A. In medical jurisprudence. 
The constant and senseless repetition of par
ticular words or phrases, recognized as a 
sign or symptom of insanity or of aphasia. 

ECHOU EM ENT. In French marine law. 
Stranding. Emerig. Tr. des Ass. c. 12, s. 13, 
no. 1. 
ECLA M PS I A  PART U R I ENT I UM.  In medi
cal jurisprudence. Puerperal convulsions; a 
convulsive seizure which sometimes suddenly 
attacks a woman in labor or directly after, 
generally attended by unconsciousness and 
occasionally by mental aberration, '''hich may 
be permanent. The attack closely resembles 
the convulsions of epilepsy, and is often fatal. 

EC LECT I C  PRACT I C E. In medicine. That 
system followed by physicians who select 
their modes of practice and medicines from 
various schools. 'Vebster. 

"Without professing to understand much of medi
cal phraseology, we suppose that the terms 'allo-' 
pathic practice', and 'legitimate business' mean the 
ordinary method commonly adopted by the great 
body of learned and eminent physicians, which . is 
taught in their institutions, established by their 
highest authorities, and: acc.epted by the larger 
and more respectable portion' of· the commuDity. 
By 'eclectic pra.ctice,' without imputing to It. as 
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the counsel for the plaintiff seem inclined to, all 
odor of illegality, we presume is intended another 
and different system, unusual and eccentric, not 
countenanced by the classes before referred to, but 
characterized by them as spurious and denounced 
as dangerous. It is sufficient' to say that the two 
modes of treating human maladies are essentially 
distinct, and based upon different views of the 
nature and causes of diseases, their appropriate 
remedies, and the modes of applying them." Brad
bury v. Bardin, 34 Conn. 453. 

ECO N O M I Z ER. As applied to boiler con
struction, a contrivance or device in which 
water is heated preliminary to entering the 
boiler proper. Ithaca Traction CorpOoration 
v. Travelers' Indemnity Co. (Sup.) 177 N. Y. 
S. 753, 754. 

ECONO MY. Frugality ; prudent eCOonomy. 
Not synonymous with "parsimony." El Paso 
Bridge & Iron Co. v.  Dunham (Tex. Civ. App.) 
152 S. W. 1131, 1132. 

EC R I VA I N .  In French marine law. The 
clerk of a ship. Emerig. Tr. des Ass. c. 11, s. 
3, no. 2. 

EC UMENICAL. General ; universal ; as an 
ecumenical COouncil. Groesbeeck v. D1il18-
comb, 41 How. Pra·c. (N. Y.) 344. 

ED DERBREC H E. In Saxon law. The of
fense of hedge-breaking. Obsolete. 

E D EST I A. In old records. Buildings. 

EDGE. A line where two surfaces meet. I. 
T. S. Rubber C o. v. Essex Rubber Co. (D. C.) 
270 F. 593, 605. 

ED I CT. A positive law promulgated' by the 
sovereign of a country, and having reference 
either to the whole land or some of its divi
sioml, but usually relating to affairs of state. 
It differs from a "public proclamation," in 
that it enacts a new statute, and carries with 
it the authority of law, whereas the latter is, 
at most, a declaration of a law before enacted. 

I n  Roman Law 

Sometimes, a citation to appear before a 
judge. A "special edict" was a judgment in a 
case ; a "general edict" was in effect a stat
ute. See Edictum. 

E D I CTUM. In the R()man law. An edict ; 
a mandate, or ordinance. An ordinance, or 
law, enacted by the emperor without the sen
ate; belonging to the class of constituti·01W8 
prinoipis. lnst. 1, 2, 6. An edict was a mere 
voluntary constitution of the emperor ; differ
ing from a rescript, in not being returned in 
the way of answer ; and from a decree, in not 
being given in judgment ; and from both, in 
not being founded upon soUcitation. Tay!. 
Civil Law, 233. 

A general order published by the pnetor, 
on entering upon his office, containing. the 
system of rules by whicb he would administer 
justice during the year of his office. Dig. 1, 
2, 2, 10 ; lVIackeld. Rom. Law, § 35 ; Tay!. 
Civil Law, 214. See Calvin. 

E D I CT U M  ANN U U M .  The annual edict or 
system of rules promulgated by.a Roman prre
tor immediately upon assuming his office, set
ting forth the principles by which he would 
be guided in determining causes during his 
term of office. lVIackeld. Rom. Law, § 36. 

E D I CT U M  PERPET U U M. The perpetual 
edict. A compilation or system of law in fifty 
books, digested by Julian, a lawyer of great 
eminence. under the reign of Adrian, from the 
prretor's edicts and other parts of the Jus 
Honorarium. All the remains of it which 
ha ve ,come dovvn to us are the extracts of it 
in the Digests. But!. HoI'. JUl'. 52. 

ED I CT U M  P ROV I NC I A LE. An edict or sys
tem of rules for the administration of justice, 
similar to the edict of the prretor, put forth by 
the proconsuls and proprretors in the provine-' 
es of the Roman Empire. lVIackeld. Rom. 
Law, § 36. 

E D I CT U M  THEODO R I C I .  This is the first 
collection of law that was made after the 
downfall of the Roman power in Italy. It 
was promulgated by Theodoric, king of the 
Ostrogoths, at Rome in A. D. 500. It consists 
of 154 chapters, in which we recognize parts 
taken from the Code and N ovellffi of Theo
dosius, from the Codices Gregorianus and 
Hermogenianus" and the' Sententire of Paulus. 
The edict was doubtless drawn up by Roman 
writers, but the original sources are more 
disfigured and altered than in any other com
pilation. This collection of law was intended 
to apply bOoth to the Goths and the Romans, 
so far as its provisions went ; but, when it 

A made nO alteration in the Gothic law, that law 
citation published at the market-cros.s of was still to be in force. Savigny, Geschichte 
Edinburgh, and pier and shore of Leith. des R. R.  

ED I CTA L C I TAT I O N. In S.cotch law. 

Used against foreigners not within the king
dom, but having a landed estate there, and 
against natives out of the kingdom. Bell. 

ED I CTS O F  J UST I N I AN. Thirteen constitu
tions or laws of this prince, found in most 
editions of the Oorpus Juris Oivilis, after the 
Novels. Being confined to matters of police in 
the provinces of the empire, they are of little 
use. 

BL.LAW DICT. (3D Eto.)-41 

ED I CTUM TRALAT I T I U M .  Wh�re a Roman 
prretor, upon assuming office, did not publish 
a wholly new edict, but retained the whole or 
a principal part of the edict of his predeces
sor (as was usually the case) only adding to 
it such rules as appeared to be ne.<!essary to 
adapt it to changing ' social conditions or 
juristic ideas, it was called "edictum tralati
tium." Mackeld. Rom. Law, § 36. 
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E D I T I O N. Any quantity of books put forth 
to the book selling trade at one time by the 
publisher. 4 K. & J. 656. A new edition is 
published whenever, having in his warehouse 
a certain number of copies, the publisher is
sues a fresh batch of them to the public. 

E D I T O R. One who directs or supervises the 
policies and contributions of a newspaper, 
magazine, work of reference, or the like. 
Brokaw v. Cottrell, 114 Neb. 858, 211 N. W. 
184, 1·87. The term is held to include not only 
the person who writes or selects the articles 
for tmblication, but he who publishes a 'paper 
and puts it in circulation. Pennoyer v. Neff, 
95 U. S. 721, 24 L. Ed. 565; Bunce v. Reed, 16 
Barb. (N. Y.) 3'50. 

ED I TUS. In old English law. Put forth or 
prpmulgated, when speaking of the passage 
of a statute; and brought forth, or born, 
when speaking of the ,birth of a child. 

E D M U N DS ACT. An act of congress of 
March 22, 1882, punishing polygamy. See 18 
USCA §§ 514-{)16. 

E D U CATE. To give proper moral, as well 
as intellectual and phYSical, instruction. 
Ruohs v. Backer, 6 Heisk. (Tenn.) 395, 19 Am .. 
Rep. 598. See Williams v. MacDougall, 39 
Cal . 80 ; Merrill v. Emery, 10 Pick. (Mass.) 
507; Peck v. Claflin, 10.5 Mass. 420 ; De Camp 
v. Dobbins, 29 N. J. Eq. 36. 

E D U CAT I O N. Within the meaning of a stat
ute relative to the powers and duties of guard-

. ians, this term comprehends not merely the 
instruction received at school or college, but 
the whole course of training, moral, intellec
tual, and physical. Education may be par
ticularly directed to either the mental, moral, 
or physical powers and faculties, but in its 
broadest and best sense it relates to them all. 
MQunt Herman Boys' School v. Gill, 145 Mass. 
139, 13 N. E. 354; Cook v. State, 90 Tenn. 
407, 16 S. W. 471, 13 L. R. A. 183; Ruohs v. 
Baeker, 6 Heisk. (Tenn.) 400, 19 Am. Rep. 
598; Conley v. Daughters of the Republic, 
106 Tex. 80, 156 S. W. 197, 201. 

"Education" is not confined to the improvement 
and cultivation of the mind, but may consist of 
the cultivation of one's religious or moral senti
ments, and likewise may consist in the develop
ment of one's physical faculties. Commissioners of 
District of  Columbia v. Shannon & Luchs Const. 
Co., 57 App. D. C. 67, 17 F. (2d) 219, 220 ; Gibson 
v.  Frye Institute, 137 Tenn. 452, 193 S.  W. 1059, 1062, 

L. R. A. 1917D, 1062 ; In re Syracuse UniverSity, 
212 N. Y. S. 253, 256, 214 App. Div. 375. 

EDUCAT i ONAL I NST I T U T I ON.  A school, 
seminary, college, or educational establish-

. ment, not necessarily a cha.rtered institution. 
Ward Seminary for Young Ladies v. City of 
Nashville, 129 Tenn. 412, 167 S. W. 113. As 
used in a zoning ordinance, the term may in
clude not only buildings, but also all grounds 
necessarY,for the accomplishmentcot th�·,fun 
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scope of educational instruction, including 
those things es'sential to mental, moral, and 
phYSical . development. CommiSSioners of 
District of Columbia v. Shannon & Luchs 
Const. Co., 57 App. D. C. 67, 17 F.(2d) 219, 
220. 

E F FECT, 'V. A belief that a mortgage would 
"effect" a preference under the bankruptcy 
act is equivalent to a belief that it would "op
erate as" a preference. Ogden v. Reddish 
(D. C.) 200 F. 977,979. 

EFFECT, n. Result. Western Indemnity 
Co. v. MacKechnie (Tex. Civ. App.) 214 S. "T. 
456, 460 ; Beeler v. People, 58 Colo. 451, 146 
P. 76,2, 764. The result which an instrument 
between parties will produce in their relath'e 
rights, or which a statute will produce upon 
the existing law, as discovered from the lan
guage used, the forms employed, or other ma
terials for construing it. The operation of a 
law, of an agreement, or an act. Maize v. 
State, 4 Ind. 342. 

The phrases "take effect," "be in force," "go into 
operation," etc., are used interchangeably. Maize 
v. State, 4 Ind. 342. 

With Effect 

With success; as, to prosecute an action 
with effect. State ex reI. Pinkley v. Yount, 
186 Mo. App. 258, 172 S. W. 431, 432; Schutze 
v. Dabney (Tex. Civ. App.) 204 S. W. 342, 
347. 

E F F ECTS. Personal estate or property. 
See Johnson v. Olson, 92 Kan. 819, 142 P . 
256, 258, L. R. A. 191'5E, 327; Fitzgerald v. 
Brown, Smith & Marsh Bros. (Tex. Civ. App.) 
283 S. W. 576, 578; Linn v. Davis, 223 Ill. 
App. 503, 508; Lee v. Moore, 37 Ga. App. 
279, 139 S. E. 922, 923. 

In this sense, the term is more comprehensive 
than the word "goods," as including fixtures and 
choses in action, which "goods" will not include. 
Bank v. Byram, 131 Ill. 92, 22 N. E. 842 ; .iEtna Ins. 
Co. v. Robertson, 126 Miss. 387, 88 So. 883, 891 ; 
First Nat. Bank v. Ellison, 135 Miss. 42, 99 So. 673, 
575 ; 2 Bl. Comm. 284. 

Also, every kind of property, real and per
sonal. State ex reI. Leahy v. Barnett, ·193 
Mo. App. 36, 180 S. W. 458, 459; Adams v. 
Akerlund, 168 Ill. 632, 48 N. E. 454; Castle 
v. Castle (C. C. A.) 2m F. '521, 523; Erickson 
v. Carlson, 95 Neb. 1&2, 145 N. W. 352; In re 
Peterson's Estate, 168 Iowa, 511, 151 N. W. 
66, 68, L. R. A. 1916A, 469; Sisters of Charity 
of Incarnate Word v. Emery, 144 La . 614, 81 
So., 99, 102. 

I n  Wills 

Personal property; worldly substance. If 
t he term is used 8impZicnter, as in a gift of 
"all my effects," it will carry the whole per
sonal estate, unless an intention appears to 
the contrary. Schouler, Wills, §509; Ennis 
v. Smith, 14 How. 409, 14 L. Ed. 472; Hope 
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Natural Gas CO. T. Shriver, 7'5 W. Va. 401, 
83 S. E. 1011, 1016; In re Wolfe's Will, 185 
N. C. '563, 117 S. E. 804, 806; Dickson v. 
Dickson, 180 Ky. 423, 202 S. W. 891, 894, L. 
R. A. 1919F, 765. The meaning of the term 
is determined by the context and surrounding 
circumstances; Coffman's Adm'r v. Coffman, 
131 Va. 456, 109 S. E. 454, 459; and is broad 
enough to indude realty. In re Spriggs' Es
tate, 70 Mont. 272, 225 P. 617, 620. 

The words "real and personal effects" will 
embrace the whole estate. Hogan v. Jackson, 
Cowp. 304 ; The Alpena (D. C.) 7 F. 361; 
15 M. & W. 450; Foxall v. McKenney, 3 
Cranch C. C. 206, Fed. Cas. No. 5,016. 

Effootus sequ itu r causam. Wing. 226. The 
effect follows the cause. 

EGYHIA�n� 

of time. Particularly appUed to the te.rmina
tion of a lease by the expiration of the term 
for which it was made. 

EFFLUXI ON O F  T I M E. When this phrase is 
used in leases, conveyances, and 'other like 
deeds, or in agreements expressed in simple 
writing, it indicates the conclusion or expira- 4 

tion of an agreed term of years specified in 
the deed or writing, such conclusion or expira
tion arising in the natural course of events, in 
contradistinction to the determination of the 
term by the acts of the parties or by some un
expected or unusual incident or other sudden 
event. Brown. 

E F FO RC I A L I TER. Forcibly; applied to mil
itary 'force. 

E F FO RT. An attempt; a struggle directed 
E F F E N D  I .  Turkish. Master; a title of re- to the accomplishment of an object. Marshall spect. v. State, 20 Ga. App. 72, 92 S. E. 552. 
E F F I C I E NT. Causing an effect ;-particular
ly the result or results contemplated. Tate
Jones & Co. v. Union Electric Steel Co., 281 
Pa. 448, 126 A. 813, 816. The term is not an 
antonym of "defective." Thayer v. Denver & 
R. G. R. Co., 25 N. M. 559, 185 P. 542, 545. 

E F F I C I E NT CA USE. The working cause ; 
that cause which produces effects or results; 
an intervening cause, which produces results 
which would not have come to pass except for 
its interpOSition, and for which, therefore, the 
person 'who set in motion the original chain of 
causes is not responsible. Central Co.al & 
Iron Co. v. Pearce (Ky.) 80 s. W. 450; Pull
man Palace Car 00. v. Laack, 143 Ill. 242, 32 
N. E. 285, 18 L. R. A. 215 ; Sarber v. City of 
Indianapolis, 72 Ind. App. 594, 126 N. E. 330, 
331. The cause which originates and sets in 
motion the dominating agency that necessa
rily proceeds through other causes as mere in
struments or vehicles in a natural line of caus
ation to the result. Nelson Creek Coal Co. v. 
Bransford, 189 Ky. 741, 225 S. W. 1070, 1071. 
That cause of an injury to which legal liabil
ity attaches. Bole v. Pittsburgh Athletic 
Club (C. C. A.) 205 F. 468, 471, 46 L. R. A. 
(N. S.) 602. The "proximate cause." Munger 
v. Hancock (Tex. Civ. App.) 271 s. W. 228, 
231. The phrase is practically synonymous 
with "procuring cause." Bagley v. Foley, 82 
Wash. 222, 144' P. 25. 

E F F I C I ENT I NTERVE N I N G  CAUSE. One 
not produced by a wrongful act or omission 
but independent of it, and adequate to bring 
the injurious results. State v. Des Champs, 
126 S. C. 416, 120 S. E. 491, 493. 

E F F I GY. The figure or corporeal representa-
tion of a person. 

. 

To make the effigy of a p�rson with an intent to 
make him the ' object of ridicule is a libel. .2 Chit. 
Crim. Law, 866 ; Hawk. Pl. Cr. b. 1, c. 73, s . .2 ; 14 
East 227. 

E F F LUX. The running, as of a prescribed 
period of time to its end ; expiration by lapse 

E F F RACT I O N .  A breach made by the use 
of force. 

E F F RACTO R. One who breaks through ; one 
who commits a burglary. 

E F F US I O  SAN G U I N I S. In old English law. 
The shedding of blood; the mulct, fine, wite, 
or penalty imposed for the shedding of blood, 
which the king granted to many lords of ma
nors. Cowell; Tomlins. See Bloodwit. 

EFTERS. In Saxon law. Ways, walks, or 
hedges. Blount. 

EGA L I TY. Owelty, (q. v.) Co. Litt. 169a. 

EGG A L B U M E N .  The white of egg. For 
commercial purposes, dried, uncoagulated egg. 
International Cork Co. v. New Process Cork 
Co. (C. C. A.) 6 F.(2d) 420, 421. 

EGO. I; myself. This term is used in form
ing genealogical tables, to represent the per
son who is the object of inquiry. 

EGO, TA L I S. I, such a one. Words used in 
describing the forms of old deeds. Fleta, lib. 
3, c. 14, § 5. 

EGRED I ENS ET EXEU NS. In old pleading. 
Going forth and issuing out of (land.) Townsh. 
PI. 17. 

EGHESS. Often used interchangeably with 
the word "access." C. Hacker Co. v. City of 
Joliet, 196 Ill. App. 415, 423. 

EGYPT I ANS, commonly called "Gypsies" (in 
old English statutes,) are eounterfeit rogues, 
Welsh or English, that disguise themselves in 
speech and apparel, and wander up and down 
the country, pretending to _ have skill in tell
ing fortunes, and to deceive the common peo
ple, but live chiefly by filching or stealing, 
and, therefore, the statutes of 1 & 2 Mar. c. 4, 
and 5 Eliz. c. 20, were made to ptmish such as 
felons if they departed not the realm or con
tinued to a month. Termes de 1a Ley. 



EGYPTIANS 

Ei i ncumbit probatio, q u i  dicit, non qu i  negat ;  
c u m  Fer reru m naturam factu m neg,antis pro
batio nulla sit. The proof lies upon him who 
affirms, not upon him who denies ; since, by 
the nature of things, he who denies a fact 
cannot produce any proof. Dig. 22, 3, 2 ;  1 
Phill. Ev. 194; 1 Greenl. Ev. § 74 ; Dranguet 
v. Prudhomme, 3 La. 83 ; 2 Dan. Oh. Pro 408. 

Ei nihi l  turpe, cui n ih i l  satis. To him to whom 
nothing is enough, nothing is base. 4 Inst. 
53. 
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Co. v. Martin, 144 Miss. 106, 109 So. 849, 850 ; 
State V. Wentz, 176 N. O. 745, 9,7 S. E. 420, 
421 ; Watson v. Watson, 223 Mass. 425, 111 N. 
E. 904, 906. 

EJ ECT. To cast, or throw out ; to. oust, or 
dispossess ; to put Dr turn out of possession. 
3 HI. Oomm. 198, 199, 200. See Bohannon v. 
Southern Ry. 00., 112 Ky. 106, 65 S. W. 169. 
To. expel or thrust forcibly, as passengers 
from a train. Louisville & N. R Oo. V. Ogles, 
142 Ga. 720, 83 S. E. 681, 683. 

E I A, or EY. An island. Oowell. EJ ECTA. In old English law. A woman rav
E I G N E. L. Fr. Eldest ; eldest-born. The ished or deflowered, or cast forth from the 
term is of common occurrence in th� old virtuous. Blount. 
books. Thus, bastard eigne means an illegiti
mate son whose parents afterwards marry 
and have a sec-ond son for lawful issue, the 
latter being called mulier puisne, (after-born.) 
Eigne is probably a corrupt form of the 
French "aine." 2 Bl. Comm. 248; Litt. § 399. 

E I I<. In Scotch law. An addition ; as, eik to 
a reversion, eile to a confirmation. Bell. 

E I N EC I A. Eldership. See Esnecy. 

E I N ET I US. In English law. The oldest ; the 
first-born. Spelman. 

E I RE, or EY RE. In old English law. A jour
ney, route, or circuit. Justices in eire were 
judges who were sent by commission, every 
seven years, into various counties to hold 
the assizes and hear pleas of the crown. 3 BI. 
Oomm. 58. 

E I R ENARCHA. A name formerly given to a 
justice of the peace. In the Digests, the word 
is written "irenarcha." 

Eisdem modis d issolvitur obligatio qum nascitu r  
ex  contractu, vel quasi, quibus  contrahitur. An 
obligation whiCh arises from contract, or 
quasi contract, is dissolved in the same ways 
in which it is contracted. Fleta, lib. 2, c. 60, 
§ 19. 

. 

E I SN E. The senior ; the oldest son. Spelled, 
also, "eigne," "einsne," "aisne," "eign." Ter
mes de la Ley ; Kelham. 

E I SN ET I A, E I N ET I A. The share of the old
est son. The portion acquired by primogeni
ture. Termes de la Ley ; 00. Litt. 166b ; Oow
ell. 

E I TH E R. Properly, one or the other of two. 
Shafor V. Public Utilities Oommission of Ohio, 
94 Ohio St. 230, 113 N. E. 809, 810, L. R. A. 
1917E, 1080 ; Lankford v. First Nat. Bank, 75 
Okl. 159, 183 P. 56, 57 ; Shugart v. Shugart 
(Tex. Oom. App.) 248 S. W. 328, 330 ; Kosher 
Dairy 00. v. New York, S. & W. R. 00., 86 
N. J. Law, 161, 91 A. 1037. Often used, how
ever, with reference to more than two, in 
which case it may mean "each" or "any." 
Ohidester V. Railway 00., 59 Ill. 87 ; Ft. 
Worth St. R. Co. v. Rosedale St. R. 00., ' 68 
Tex. 169, 4 S. W. 534 i Oarr-Lowry Lumber 

EJECT I ON.  A turning out of possession. 3 
BI. Oomm. 199. 

EJ ECT I O N E  C U STO D I IE. In old English 
law. Ejectment of ward. This phrase, which 
is the Latin equivalent for the French "eject
ment .t}.,e gard,e," was the title of a writ which 
lay for a guardian when turned out of any 
land of his ward during the minority of the 
latter. Brown. It lay to recover the land or 
person of his ward, or both. Fitzh. N. B. 139, 
L. ; 00. Litt. 199. 

EJ ECT I O N E  F I RMIE. Ejection, or ejec
ment of farm. The name of a writ or' action 
of trespass, which lay at common law where 
lands or tenements were let for a term of 
years, and afterwards the lessor, reversioner, 
remainder-man, or any stranger ejected or 
ousted the lessee of his term, fer-me, or farm, 
(ip'sum a firma ejeait.) In this case the latter 
might have his writ of ejection, by which he 
recovered at first damages for the trespass 
only, but it was afterwards made a remedy to 
recover back the term itself, or the remainder 
of it, with damages. Reg. Orig. 227b ; Fitzh. 
Nat. Brev. 220, F, G ;  3 HI. Comm. 199 ; Litt. 
§ 322 ; Orabb, Eng. Law, 290, 448. It is the 
foundation of the modern action of ejectment. 

EJ ECTM ENT. At common law, this was the 
name of a mixed action (springing from the 
earlier personal action of eject-ione firmre) 
which lay for the recovery of the possession 
of land, and for damages for the unlawful 
detention of its possession. The action was 
highly fictitious, being in theory only for the 
recovery of a term for years, and brought by 
a purely fictitious person, as lessee in a sup
posed lease from the real party in interest. 
The latter's title, however, must be establish
ed in order to warrant a recovery, and the 
establishment of such title, though nominally 
a mere incident, is in reality the object of the 
action. Hence this convenient form of suit 
came to be adopted as the usual method of 
trying titles to land. See 3 Bl. Oomm. 199. 
French v. Robb, 67 N. J. Law, 260, 51 A . . 509, 
57 L. R. A. 956, 91 Am. St. Rep. 433 ; Crock
ett V. Lashhrook, 5 T. B. Mon. (Ky.) 538, 17 
Am'. Dec. 98 ; Wilson V. Wightman, 36 ' App. 
Div. 41] 55 N. Y. S. 806 ; Hoover 'v. King, 43 
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Or. 281, 72 P. 880, 65 L. R. A. 790, 99 Am. 
St. Rep. , 754 ; Hawkins v. Reichert, 28 Cal. 
536 ; Edwards v. Bodkin (D. C.) 267 F. 1004, 
1005 ; Schick v. Wolf, 207 App. Div. 652, 202 
N. Y. S. 601, 602 ;  Golde Clothes Shop v. 
Loew's Buffalo Theatres, 236 N. Y. 465, 141 
N. E. 917, '918, 30 A. L. R. 931 ; Ogle v. Cole's 
Ex'rs, 221 Ky. 726, 299 S. W. 566. In Eng
land, since the Judicature Act, ejectment, has 
given place to a new action for the recovery of 
Hmd. Ejectment has been materially modified 
in many of the states, though still retaining 
the name. For the history of ejectment, see 
3 Sel. Essays in Anglo-Amer. L. Hist. 611. 

It was the only mixed action at common law, the 

whole method of proceeding in which was anomalous, 
and depended on fictions invented and upheld by 
the court for the convenience of jllstice, in order 

to escape from the inconveniences which were found 
to attend the ancient forms of real and mixed ac
tions. 

It is also a form of action by which pos
sessory titles to corporeal hereditaments may 
be tried and possession obtained. 

-Ejectment bil l .  A bill in equity brought 
merely for the recovery of real property, to
gether with an account of the rents and prof
its, without setting out any distinct ground of 
equity jurisdiction ; hence demurrable. 
Crane v. Conklin, 1 N. J. Eq. 353, 22 Am. Dec. 
519. 

-Eq uitable ejectment. A proceeding in use in 
Pennsylvania, brought to enforce specific per
formance of a contract for the sale of land, 
and for some other purposes, which is in form 
an action of ejectment, but is in reality a sub
stitute for a bill in equity. Riel v. Gannon, 
161 Pa. 289, 29 A. 55 ; McKendry v. McKen
dry, 131 Pa. 24, 18 A. 1078, 6 L. R. A. 506. 

-Justice ejectme'nt. A statutory proceeding in 
Vermont, for the eviction of a tenant holding 
over after termination of the lease or breach 
of its conditions. Foss v. Stanton, 76 Vt. 365, 
57 A. 942. 

EJ ECTO R. One who ejects, puts out, or dis
possesses another. 

Casual Ejector 

The nominal defendant in an action of eject
ment ; so called because, by a fiction of law 
peculiar to that action, he is supposed to come 
casually or by accident upon the premises 
and to eject the lawful pos�essor. 8 Bl. 
Comm. 203. 

EJ ECTUM.  That which is thrown up by the 
sea. Also jetsam, wreck, etc. Warder v. L,a 
Belle Creole, 1 Pet. Adm. Dec. 43, Fed. Cas. 
No. 17,165. 

EJECTUS. In old English law. A whore
monger. Blount. 

EJ ERC I TO R I A. In Spanish law. The name 
of an action lying against a ship's owner, upon 

EJUSDEM GBNERIS 

the contracts or obligations made by the mas
ter for repairs or supplies. It corresponds 
to the actio ea:ercitoria of the Roman law� 
Mackeld. Rom. Law, § 512. 

EJ I D OS. In Spanish law. Commons ; lands 
used in common by the inhabitants of a city, 

, pueblo, or· town, for pasture, wood, threshing
ground, etc. Hart v. Burnett, 15 Cal. 554. 

EJ U RAT I O N.  Renouncing or resigning one's 
place. 

Ej us est interpre,tari cuj us est oondere. 
his to interpret whose it is to enact. 
Civil Law, 96. 

It is 
Tayl. 

Ej us est no lle, q u i  potest velie. He who can 
will, [exercise volition,] has a right to refuse 
to will, [to withhold consent.] Dig. 50, 7, 3. 
This maxim is sometimes written, Ej'ltS est 
non nolle qui potest vene, and is translated, 
"Be may consent tacitly who may c ons,cut ex-
pressly.'" 

. 

Ej us est pericu l u m  cuj us est domin ium aut com
modum.  He who has the dominion or ad
vantage has the risk. Bart. Max. 33. 

Ej us n ulla culp,a e'st, oui parer'e necesse sit. No 
guilt attaches to him who is compelled to 
obey. Dig. 50, 17, 169, pro Obedience to ex
isting laws is a sufficient extenuation of guilt 
before a civil tribunal. Broom, Max. 12, note. 

EJ USDEM G E N E R I S. Of the same kind, 
class, or nature. 

In the construction of laws, wills, and other instru
ments, the "ejusdem generis rule" is, that where 
general words follow an enumeration of persons o r  
things, by words of a particular a n d  specific mean
ing, such general words are not to be construed in 
their widest extent, but are to be held as applying 
only to persons or things of the same general kind 
or class as those specifically mentioned. Black, 
Interp. Laws, 141 ; Cutshaw v. Denver, 19 Colo. 
App. 341, 75 P. 22 ;  Ex parte Leland, 1 Nott & McC. 
( S. C.) 462 ; Spalding v. People, 172 Ill. 40, 49 N. 
E. 993 ; State v.  Gardner, 174 Iowa, 748, 156 N. W. 
747, 750, L. R. A. 1916D, 767, Ann. Cas. 1917D, 239 ; 
Galveston, H. & H. R. Co. v. Anderson (Tex. Civ. 
App . )  229 S. W. 998, 1000 ; U. S. v. Sischo (D. C . )  
262 F. 1001, 1004 ; United States v. Baumgartner 
(D. C. )  2.59 F. 722, 724 ; Hills v . .Joseph (C.  C. A. ) 

229 F. 865, 867 ; Curtis & Hill Gravel & Sand Co. 
v. State Highway Commission, 91 N . .J. Eq. 421, 
111 A. 16, 19 ; . Sulzberger & Sons Co. of Oklahoma 
v. Strickland, 60 Ok!. 158, 159 P. 833, 840 ; Dillard 
v. State, 104 Neb. 2(}9, 175 N. W. 668. The rule, 
however, does not necessarily require that the gen
eral p'rovision be limited in its scope to the identical 
things specifically named. Children's Bootery v. 
Sutker, 91 Fla. 60, 107 So. 345, 347, 44 A: L. R. 698. 
Nor does it apply when the context manifests a. 
contrary intention. Gauley Coal Land Co. v.

' 
Koontz, 

77 W. Va. 583, 87 S. E. 930, 931 ; State v. Grosvenor, 
149 T'enn. 158, 258 S. W. 140 ; State v. McGillic, 
25 N. D. 27, 141 N. W. 82, 84 ; Brooklyn City R. Co. 

v. Kings County Trust Co., 212 N. Y. S. 343, 347, i14 
App. Div. 506. 

The maxim "ejusdem generis," is only an illustra
tion of the broader maxim, "noscitur a. :;ociis." 
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State v. Western Union Telegraph Co., 196 Ala. 570. ELE;CTI ON. The act of choosing or selecting 
'12 So. 99, 100. one or more from a greater number of per

sons, things, courseS', or rights. The choice of 
E LA B O RARE. In old European law. To gain, an alternative. State v. Tucker, 54 Ala. 210. 
acquire, or purchase, as by labor and industry. 

E LABORAT US. Property which is the acqui
sition of labor. Spelman. 

The internal, free, and spontaneous separation of 
one thing from another, without compulsion, con
sisting in intention and will. Dyer, 281. 

The selection of one person from a specified 
class to discharge certain duties in a state, 
corporation, or society. Maynard v. District 
Canvassers, 84 Mich. 228, 47 N. W. 756, 11 
L. R. A. 332 ; Brown v. Phillips, 71 Wis. 239, 
36 N. W. 242 ; Wickersham v. Brittan, 93 
Cal. 34, 28 P. 792, 15 L. R. A. 106. 

E LAST I C. Pertaining to a substance having 
the property of returning or springing back 
to its original form after being disarranged 
by pressure or applied force ;-to be distin-' 
guished from "plastic," which applies to a 
substance capable of being molded and press
ed into form. Diamond Patent Co. v. Web
ster Bros. (C. C. A. Cal.) 249 F. 155, 157. 

With respect to the choice of persons to fill public 

ELDER B RETH R EN .  A distinguished body office or the decision of a particular public question 
'
of men, elected as masters of Trl·nl· ty H{)use, 

or public policy the term means in ordina.ry usage 
the expression by vote of the will of the people or 

an institution incorporated in the reign of of a somewhat numerous body of electors. State 
Henry VIII., charged with numerous import- . v. State Board of Canvassers, 78 S. C. 461, 59 S. E. 
ant duties relating to the marine, such as the 145 ; McKinney v. Barker, 180 Ky. 526, 203 S. W. , 

superintendence of · light-hous�s. Mozley & 303, L. R. A. 1918E, 581 ; State ex reI. Smith v. Bow

Whitley ; 2 Steph. Comm. 502. The full title man, 184 Mo. App. 549, 170 S. W. 700, 701. But this 

of the CDrporation is Elder Brethren of the is not necessarily so, for the term may apply to 
the selection by a city council of one of their num-

Holy and Undivided Trinity. 
ber as ·mayor. Kopczynski v. Schriver, 194 Mich. 
553, 161 N. W. 238, 239. Compare, however, Town 

ELD ER T I TLE., A title of earlier date, but of Nortonville v. Woodward, 191 Ky. 730, 231 S. W. 
coming simultaneously into operation with 224. 
a title of younger origin, is called the "elder "Election" ordinarily has reference to a choice 

title," and prevails. or selection by electors, while "appointment" re

ELD EST. He or ' she who has the greatest 
age. 

The eldest S'on is the first-born, the primo
genitu8; L. R. 2 App. Cas. 698 ; L. R. 12 Ch. 
Div. 171 ; Anderson v. Anderson (0. C. A.) 221 
F. 871, 874. If there is only one son, he may 
still be described as the "eldest." L. R. 7 H. 
L. 644. 

Eloota u na via, non' datur recursus ad alteram. 
He who has chosen one way cannot have re
course to another. 10 Toull. no. 170. 

ELECTED. The word "elected," in its ordi
na.ry signification, carries with it the idea 
of a vote, generally popular, sometimes more 
restricted, and cannot be held the synonym 
of any other mode of filling a PDsition. Ma
gruder v. Swann, 25 Md. 213 ; State v. Har
rison, 113 Ind. 434, 16 N. E. 384, 3 Am. St. 
Rep. 663 ; Kimberlin v. State, 130 Ind. 120, 
29 N. E. 773, 14 L. R. A. 858, 30 Am. St. Rep. 
20.8 ; Wickersham v. Brittan, 93 Cal. 34, 28 
P. 792, 15 L. R. A. 106 ; State v. Irwin, 5 Nev. 
111. 

Electio est i nterna libera et spontanea separa
t io  u n ius rei ab alia, sine co m p u,lsione, consist· 
ens in ani mo et voluntate. Dyer, 281. Elec
tion is an internal, free, and spontaneous sep
aration of one thing from another, without 
co..npulsion, consisting in . intention and will. 

Electio seRlel faota, et pfacitum testatu m non 
patitur regressu m .  Co. Litt. 146. Election 
once made, and plea · witnessed (or intent 
shown), suffers not a recall. 

fers to a choice or selection by an individual, as 
the Governor, or an official body. Schaffner v. Shaw, 
191 Iowa, 1047, 180 N. W. 853, 854. But the terms 
are sometimes used interchangeably. Hill v. City 
of Rector, 161 Ark. 574, 256 S. W. 848, 849. 

The choice which is open to a debtor who 
is bound in an alternative obligation to se
lect either one of the alternatives. 

I n  Equ ity 

The obligation imposed upon a party to 
choose between two inconsistent or alterna
tive rights or claims, in cases where there is 
clear intention of the person from whom he 
derives one that he should not enjoy both. 2 
Story, Eq. Jur. § 10.75 ; Bliss v. Geer, 7 Ill. 
App. 617 ; Norwood v. Lassiter, 132 N. C. 52, 
43 S. E. 509 ;  Salentine v. Insurance Co., 79 
Wis. 580, 48 N. W. 855, 12 L. R. A. 690 ; Ren
nix v. Hardman, 72 W. Va. 580, 78 S. E. 749, 
750 ; In re Iltz's Estate, 104 Or. 59, 20.2 P. 
40.9, 413 ; McGehee v. McGehee, 189 N. C. 558, 
127 S. E. 684, 685 ; In re Blumenthal's Estate, 
126 Misc. 603, 215 N. Y. S. 142. 

A choice shown by an overt act between 
two inconsist�nt rights, either of which may 
be asserted at the will of the chooser alone. 
Bierce v. Hutchins, 205 U. S. 346, 27 S. Ct. 
524, 51 L. Ed. 828 ; Macbeth-Evans Glass . Co. 
v. General Electric Co. (C. O. A.) 246 F. 695, 
701. 

The doctrine of election presupposes a plurality 
of gifts or rights, with an intention, express or im
plied, of the party who has a right to control one 
or both, tha.t one should be a substitute for the 
other. 1 ·  Swanst. 394, note b i 3 Wood. Lect. 491 ; 
J Rop. Leg. 48(h')78. " 
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In Praotlce ' 
The libetf;y of choosing (or the act·ol 'chooS

ing) one out of several means afforded by 
law for the redress of an injury, or one out 
of several availahle forms of action. Almy 
v. Harris, 5 Johns. (N. Y.) 175; Socolow v. J. 
& A. Stone Realty Co., 128 Misc. 152, 218 
N. Y. 'S. 408, 409. 

An "election of remedies" arises when one having 
two coexistent but inconsistent remedies chooses 
to exercise one, in which event he loses the right 
to thereafter exercise the other. Mosher Mfg. Co. 
v. Eastland W. F. & G. R. Co. (Tex. Clv. App. ) 
259 S. W. 253, 255 ; Moran v. Weinberger, 149 Tenn. 
537, 260 S. W. 966, 969 ; Geo. A. Hormel Co. v. First 
Nat. Bank, 171 Minn. 65, 212 N. W. 738, 740. 

An "election of remedies" is choosing between 
two or more different and coexisting modes of pro
cedure and relief allowed by law on the same state 
of facts. Eagle-Picher ,Lead Co. v. Kirby, 109 Ok!. 
96, 235 P. 176, ISO ; Seamans Oil Co. v. Guy (Tex. 
Civ. App . )  239 S. W. 696, 697 ; Reynolds v. Union 
Statitm Bank of St. Louis, 198 Mo. App. 323, 200 S. 
W. 711, 714 ; Schenck v. State Line Telephone Co., 
238 N. Y. 308, 144 N. E. 592, 593, 35 A. L. R. 1149 ; 
.Jackson v. Industrial Board of Illinois, 280 Ill. 526, 
117 N. E. 705, 707 ; Firemen's Fund Ins. Co. v. Gulf 
Tranap. Co., 135 Miss. 537, 99 So. 51S, 518 ; De Laval 
Pac. Co. v. United Cleaners' & Dyers' Co., 6Ii Cal. 
App. 584, 224 P. 766, 767 ; Baker v . .J . .J. Edwards 
& Son, 116 N. C .  229, 97 S. E. 16, 18. 

"Election of remedies" is a species of estoppel 
in pais. Invader Oil Corp. v . .  Commerce Trust Co., 
111 Okl. 85, 238 P. 441 ; Higgins v. Durant, 116 Ok!. 
152, 243 P. 732, 734 ; Mansfield v. Pickwick Stages, 
Northern Division, 191 Cal. 129, 215 P. 389, 390. 

I n  Criminal Law 

The choice, by the prose<:!ution, upon which 
of several counts in an indictment (charging 
distinct offenses of the sam-e degree, but .not 
parts of a continuous series of acts) it will 
proceed. Jackson v. State, 95 Ala. 17, 10 So. 
657. 

I'n the Law of WiIls 

ELEdTION 

Craven v. Craven, -181 Ky. 428, 205 S. W. !06� 
407 ; Ross v. Ross, 111 Kan. 533, 207 P.· 786, 
789. 

I n  General 

-Election auditors. In English law. Officers 
annually appointed, to whom was committed 
the duty of taking and publishing the ac
count of aU expenses iJ'lcurre,d at parliament
ary elections. See 17 & 18 Vict. c. 102, §§ 18, 
26-28. But these sections have been repealed 
by 26 Vict. c. 29, which throws t:ne duty of 
preparing the accounts on the declared agent 
of the candidate, and the duty of publishing 
an abstraet of it on the returning officer. 
Wharton. 

-Election d istrict. A subdivision of terri
tory, whether of state, county, or city, the 
boundaries of which are fixed by law, for con
venience in local or general elections. Chase 
v. Miller, 41 Pa. 420 ; Lane v. Otis, 68 N. J. 
Law, 656, 54 A. 442. 

The term has been held not to refer to 
senatorial district. Appeal of Phillips, 262 
Pa. 39>6, 105 A. 547, 548 . 

-Election dower. A name sometimes given 
to the provision which a law or statute makes 
for a widow in case she "elects" to reject th� 
provision made for her in the will and take 
what the statute aecords. Adams v. Adams, 
183 Mo. 396, 82 S. W. 66. 

-Election j udges. In English law. Judges 
of the high court selected in pursuance of 31 & 
32 Viet. c. 125, § 11, and Jud. Act 1873, ' §  38, 
for the trial of eleetion petitions. 

-Eleotion petitions. Petitions for inquiry into 
the validity of elections of members of par
liament when it is alleged that the return 
of a member is invalid for bribery or any 
other reason. 

. ,  . .  . -Eq u i-table election. The choice to be made 
A w:dow s el�tlOn IS hel: choice whether by a person who may, under a will or other inshe WIll take under the WIll or under the strument have either one of two alternative 

statute ; that is, wheth-er she will accept the rights 0; benefits but not both. Peters v. pr�visio� made for her , in �he ,,:,i�l, and a�- Bain, 133 U. S. 6701, lO S. Ct. 354, 33 L. Ed. 
qUlesce 1ll he� husban? s dLSpoS:ItIon of hIS 006 ;  Drake v. 'Vild, 70 Vt. 52, 39 A. 248. 
property, or dIsregard It and claIm what the 
law allows her. In re Cunningham's Estate, 
137 Pa. 621, 20 A. 714, 21 Am . St. Rep. 901 ; 
Sill v. Sill, 31 Kan. 248, 1 P. 556 ; Burroughs 
v. De Couts, 70 Cal. 361, 11 P. 734 ; John
son v. Bumpass (Tex. Civ. App.) 275 S. W. 
HOO, 1111 ; In re Vanatta's Estate, 99 N. J. 
Eq. 339, 131 A. 515, 518 ; Arnold v. Livingston, 
157 Iowa, 677, 139 N. W. 9-27, 929. 

An "election under the will" means that a 
legatee or devisee under a will is put to the 
choice of accepting the beneficial interest of
fered by the donor in lieu of some estate 
which he is entitled to, but which is taken 
from him by the terms of the will. Dunn v. 
Vinyard (Tex. Com. App.) 251 S. W. 1043, 
1046 ; Burns v. First Nat. Bank, 304 Ill. 292, 
136 N. E. 695, 696 ; McDermid v. Bourhill, 
101 Or. 305, 199 P. 610, 612, 22 A. L. R. 428 ; 

-General eleotion. One at which the officers 
to be elected are such as belong to the general 
government,-that is, the general and central 
political organization of the whole state ; as 
distinguished from an election of officers for a 
particular locality only. Also, one held for the 
selection of an officer after the expiration of 
the full term of the former officer ; thus dis
tinguished from a 8p(xJial election, which is 
one held to supply a vacancy in office occur
ring before the expiration of the full term for 
which the incumbent was elected. State v. 
King, 17 Mo. 514 ; Downs v. State, 78 Md. 128., 
26 A. 1005 ; Mackin v. State, 62 Md. 247; Ken
field v. Irwin, 52 Cal. 169. One that regularly 
recurs in each election pr�cinct of the state 
on a day designated by law for the selection 
of officers, or is held in such entir� territory 
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pursuant to an enactment specifying a single 
day for the ratitication or rejection of one or 
more measures submitted to the people by 
the Legislative Assembly, and not for the elec
tion of any officer. Bethune v. Funk, 166 P. 
93'1, 932, 85  Or. 246. One that is held through
out the entire state or territory. Territory 
v. Ricordati, 18 N. M. 10, 132 P. 1139, 1140. 
An election for the choice of a national, 
state, judicial, district, municipal, county, or 
township official, required by law to be held 
regularly at a designated time, to fill a new 
office or a vacancy in an office at the expira
tion of the full term thereof. Eakle v. Board 
of Education of Independent School Dist. of 
Henry, 97 W. Va. 434, 125 S. E. 165, 168. In 
statutes, the term may include a primary elec
tion. Taylor v. Multnomah County, 119 Or. 
123, 248 P. 167, 168 ; State v. Marsh, 107 Neb. 
607, 187 N. W. 88 ; Kelso v. Cook, 184 Ind. 173, 
110 N. E. 987, 993, Ann. Oas. 1918E, 68. Oon
tm, under a municipal charter, City Council 
of San Jose v. Goodwin, 196 Cal. 274, 237 P. 
548, 549. , In Vermont, the term is used 
throughout the Public Statutes to designate 
what before had commonly been known as 
"freeman's meeting." Martin v. Fullam, 97 
A. 442, 445, 90 Vt. 163. 

-Pri mary election .  An election by the voters 
of a ward, precinct, or other small district, 
belonging to a particular party, of representa
tives or delegates to a convention which is 
to meet and nominate the candidates of their 
party to stand at an approaching municipal 
or general election. State v. Hirsch, 125 
Ind. 207, 24 N. E. 1062, 9 L. R. A. 170 ; Peo
ple v. Cavanaugh, 112 Cal. 676, 44 P. 1<t57 ; 
State v. Woodruff, 68 N. J. Law, 89, 52 A. 294. 

Also, an election to select candidates for of
fice by a political organization, the voters be
tng restricted to the members or supporters 
of such organization. Kelso v. Cook, 184 Ind. 
173, 110 N. E. 987, Ann. Cas. 1918E, 68 ;  
Ohandler v. Neff (D. C.) 298 F. 515, 518 ; Bell 
v. State, 11 Okl. Cr. 37, 141 P. 804, 806 ; State 
v. Paris, 179 Ind. 446, 101 N. E. 497, 499 ; 
Bethune v. Funk, 85 Or. 246, 166 P. 931. They 
are not in reality elections but are merely 
nominating devices. Van Dyke v. Thompson, 
136 Tenn. 136, 189 S. W. 62, 66. 

-R,egu lar election. One recurring at stated 
times fixed by law. State v. Andresen, 110 
Or. 1, 222 P. 585, 587. A general, usual, or 
stated election. When applied to elections, 
the terms "regular" and "general" are used 
interchangeably ' and synonymously. The 
word "regular" is used in reference to a gen
eral election occurring throughout the state. 
State v. Conrades, 45 Mo. 47 ; Ward v. Clark, 
35 Kan. 315, 10 P. 827 ; People v. Babcock, 
123 Cal. 307, 55 P. 1017. 

-Result of election. . Usually, the expression 
of the will of the votars as determined by a 
count of the ballots. ' Cipowski v. Calumet 
City, 322 Ill. 57J), 153 N. E. 613, 614. 
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-Special election. An election for a particular 
emergency ; out of the regular course ; as one 
held to fill a vacancy arising by death of the 
incumbent ot the office. State v. Andresen, 
110 Or. 1, 222 P. 585, 5-87 ; Scovill v. City of 
Ypsilanti, 207 Mich. 288, 174 N. W. 139, 141. 
In a statute, any election at which officers 
are not chosen. Hutchins v. City of Des 
MOines, 176 Iowa, 189, 157 N. 'V. 881, 883. 
In determining whether an election is special 
or general, regard must be had to the subject
matter as well as date of the election, and, 
if an election occurs throughout 'State uni
formly by direct operation of law, it is a "gen
eral election," but, if it depends on employ
ment of special preliminary proceeding pecul
i ar to process which may or may not occur, 
and the election is applicable only to a re
stricted area less than whole state, it is a 
"special election." Norton v. Coos County, 
113 Or. 618, 233 P. 8M, 866 ; Hill v. Hartzell, 
121 Or. 4, 252 P. 552, 5!55. 

Ele'ctiones flant rite et l ibere s ine interru ptione  
aliqua. Elections should he made i n  due form, 
and freely, without any interruption. 2 Inst. 
169. 

ELECT I VE. Dependent upon choice ; be
stowed or passing by election. Also pertain
ing or relating to elections ; conferring the 
right or power to vote at elections. 

E LECT I VE F RA N C H I SE. The right of vot
ing at public elections ; the privilege of quali
fied voters to cast their ballots for the candi
dates they favor at elections authorized by 
law. Parks v. State, 100 Ala. 634, 13 South. 
756 ; People v. Barber, 4-8 Hun (N. Y.) 198 ; 
Stllte v. Staten, 6 Cold. (Tenn.) 255 ; Xippas 
v. Commonwealth, 141 Va. 497, 126 S. E. 207, 
209. 

E LECT I VE O F F I CE. One which is to be fill
ed by popular election. One filled by the di
rect exercise of the voters', franchise. In re 
Opinion of the Justices, 83 N. H. 589, 139 A. 
180, 183 ; Schwab v. Boyle, 174 App. Div. 442, 
160 N. Y. S. 894. 

ELECTO R. A duly qualified voter ; one who 
has a vote in the choice of any officer ; a con
stituent. Appeal of Cusick, 136 Pa. 459, 20 
Atl. 574, 10 L. R. A. 228 ; Bergevin v. Curtz, 
127 .Qal. 86, 59 Pac. 312 ; State v. Tuttle, 53 
Wis. 45, 9 N. W. 791 ; Taylor v. Taylor, 10 
Minn. 107 (Gil. 81) ; Allen v. Wildman, 38 Oklo 
652, 134 P. 1102, 1108. One who elects or has 
the right of choice, or who has the right to 
vote for any functionary, or for the adoption 
of any measure. Aczel v. United States (C. C. 
A.) 232 F. 652, 657. In a narrower sense, one 
who has the general right to vote, and the 
right to vote for public officers. Sears v. City 
of Maquoketa, 183 Iowa, 1104, 166 N. W. 700, 
701. One authorized to exeI:cise the elective 
franchise. MeEvoy v. Christensen, 178 Iowa, 
1180, 15� N. W. 179, 181. But a woman citi
zen, though having such general right and 
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authority to. vote, may nevertheless not be 
an "elector" entitled to have her name put· on 
a jury list, in view of a , state constitution and 
statute. People v. Barnett, 319 Ill. 403, 150 N. 
E: 290, 291. 

While the terms "electors" and "voters" are some
times used interchangeably, their meaning is not 
precisely the same, "electors" , being properly ap
plied to all those entitled to vote, whereas "voters" 
appropriately designates only those actually voting. 
Clayton v. Hill City, 111 Kan. 595, 207 P. 770 ; State 
ex rel. Chaney v. Grinstead, 314 Mo. 55, 282 S.  W. 
715, 719. A fortiori, "electors" is a broader term 
than "registered voters." City of Dayton, OhiO, v. 
City Ry. Co. ( C. C. A. ) 16 F. (2d) 401, 405. 

One of the persons chosen to comprise the 
"electoral college" (q. v.). 

Also, the title of certain German prince's 
who had a voice in the election of the Holy 
Roman Emperors. The office of elector in 
some instances became hereditary and was 
connected with territorial possessions. 

Sometimes, one who exercises the right of 
election in equity. Brett, L. Oas. Mod. Eq. 
257. 

Registered Qual ified El ector 

One possessing the c'onstitutional qualifica
tions, and registered under the registration 
statute. Minges v. Board of Trustees of Oity 
of Merced, 27 Oal. App. 1'5, 148 P. 816, 817. 

ELECTO RAL. Pertaining to electors or elec
tions ; composed or consisting of electors. 

ELECTO RA L CO LLEGE. A name sometimes 
given, in the United States, to the college or 
body of electors of a state chosen to elect the 
president and vice-president ; also, the whole 
body of such electors, composed of the elec
toral colleges of the several states. 'Webster ; 
Oent. Diet. ; 2 Sto. Const. § 14€3 ; 1 Hare, 
Am. Oonst. L. 219 ; Stevens, Sources of the 
Oonstitution of the U. S. 153, note ; Black, 
Const. L. 86 ; 1 o.alhoun's Works, 175. 

ELECTORAL CO M M I SS I O N .  A commission 
created by an act of congress of January 29, 
1877, to decide certain questions ari8ing out 
of the presidential election of November, 1876, 
in which Hayes and Wheeler had been candi
dates of the Republican party and Tilden and 
Hendricks of the Democratic party. From 
the personnel of the Supreme Oourt, Justices 
Olifford, Miller, Ifield, and Strong were named 
in the act as members, and they chose as the 
fifth justice Justice Bradley. The other mem
bers were Senators Bayard, Edmunds, Frel
inghuysen, Morton, and Thurman, and Repre
sentatives Abbott, Garfield, Hoar, Hunton, 
and Payne. 

E LECTR I C I TY. A highly subtle imponder
able fluid, whose presence or influence is only 
known by its effect. Myers v. Portland Ry., 
Light & Power Co., 68 Or. 599 , 138 P. 213. 
Though not susceptible of definition it may 
be gathered from the elements and stored, 
transmitted and utilized and when a person 

BLEEMOSYNA 'RBGIS 
I 

does this it becomes a subject .of ownership. 
of barter and sale, s.o l.ong as ' it is in posses
sion. Terrace Water Co. v. San Antonio Light 
& Power Co., 1 Oal. App. 511, 82 P. 562. 

E LECTROCUTE. To put (a criminal) to 
death by passing through the body a current 
of electricity of high power ; also, by exten
sion, to kill by -an electric current. F'erguson 
v. State, 90 Fla. 105, 105 So. 840. 

The word is a hybrid, and has met with the dis
approval of some for that reason. "This barbarism 
j ars the unhappy latinist's nerves much more cruel
ly than the operation denoted jars those of its 
victim." Fowler, Dict. of Mod. English Usage 
(1926 ) ,  p. 130. "To one having even an elementary 
knowledge of Latin grammar this word is no less 
than disgusting, and the thing meant by it is felt 
to be altogether too good for the word's inventor!' 
Bierce, Write it Right (1909) , p. 24. It is not in
cluded in the New English Dict. ( Oxford, 1897) , 
but is listed without comment in the New Cent. Dict. 
(1927) and also in Funk & Wagnalls' New Standard 
Dict. (1925) , which spells it "eJectricute." " It is 
considered by many to be inelegant, but is widely 
used and- has no accepted equivalent." Webster, 
New Internatl. Dict. (1927) .  The word is "now in 
established use, though formerly much criticized 
from the learned point of view because of the man
ner of its formation." Krapp, Comprehensive Guide 
to Good English (1927) , p. 218. 

ELECTROC�T I O N .  A method of punishment 
of death inflicted by causing to pass through 
the body of the convicted , person a current 
of electricity. See 1 Witth. & Beck. Med . .  Jur. 
663 ; People v. Dursto'll, 119 N. Y. 569, 24 
N. E. 6, 7 L. R. A. 715, 16 Am. St. Rep. 859 ; 
In re Kemmler, 136 U. S. 436, 10 S. Ct. '930. 
34 L. Ed. 519 ; Ex parte Mirzan, 119 U. S. 584, 
7 S. ot� 341, 30 L. Ed. 513. This meuhod has 
been provided f.or in a number of states, be-: 
ginning with New York as early as 18�8, Ohio 
in 1896, and Pennsylvania in 1913. See Elec
trocute. 

ELECTRO LYS I S. The decomposition of a 
metal solution in water, liquid ammonia, etc., 
accompanied by decomposition of the water 
into oxygen and hyrodgen or of a mass of 
molten metal by having an electric current 
passed through it. Peoria Waterworks 00. 
v. Peoria Ry. 00. (0. 0.) 181 F. 990'. 

As applied to water pipes electrolysis is the strip
ping off of small particles of the iron when a suit
able electrolytic solution is present leaving the 
carbon of which the pipe is partly composed intact. 
Peoria Waterworks Co. v. Peoria R. Co. (C. C,) 
1Sl F. 990. 

The term is also said to cover a wide variety ot 
acts, ranging from the removal of superfluous hair 
by electricity to the electrocution of a human be
ing. State v. Armstrong, 38 Idaho, 493, 225 P. 491, 
493, 33 A. L. R. 835. 

ELEEM O SYNA R EG IS, and E L.E EM OSYNA 
ARAT R I ,  or CA RUCARUM.  A penny which 
King Ethelred ordered to be paid for every 
plow in England. towards the support of the 
poor. Leg. Ethel. c. 1. 
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E LEEMOSYNJE. Possessions belonging to States, as Virginia and Kentucky. See 3 Bl. 
the church. Blount. Oomm. 418 ; Hutcheson v. Grubbs, 80 Va. 254 ; 

North American F. Ins. Co. v. Graham, 5 
ELEEMOSYNAR I A. The place in a religious Sandf. (N. Y.) 197. house where the common alms were deposited, 
and thence by the almo·ner distributed to the 
poor. 

I n  Old Engl ish Law 

The awm.erie, aumbry, or -ambry; words 
still used in common speech in the north of 
England, to denote a pantry or cupboard. 
Cowell. 

The office of almoner. Cowell. 

E LEEMOSYNA R I US. In -old English law. 
An almoner, or chief officer, who received the 
eleemosynary rents and gifts, and in due 
method distributed them to pious and charita
ble uses. COwell ; Wharton. 

The name of an officer (lord almoner) of the 
EngliSlh kings, in former times, whO' distribut
ed the royal alms or bounty. Fleta, lib. 2, c. 
23. 

ELEEMOSYNARY. Relating to the distribu
tion of alms, 'bounty, or charity ; charitable. 
Hamburger v. Cornell University, 166 N. Y. S. 
46, 48, 99 Misc. 564 ; Nixon v. Brown, 46 Nev. 
439, 214 P. 524, 530. 

ELEEM OSYNARY CORPO RAT I ON.  A pri
vate corporation created for charitable and 
benevolent purp{)ses. Sandel v. State, 126 S. 
C. 1, 119 S. E. 776, 778 ; American Asylum at 
Hartford v. Bank, 4 Conn. 172, 10 Am. Dec. 
112 ; McKim v. - Odom, 3 Bland (Md.) 407 ; 1 
Ld. Raym. 5 ;  2 Term 346 ; Dartmouth College 
v. Woodward, 4 Wheat. 518, 630, 4 L. Ed. 629 ; 
Society for Propagation of Gospel v. New 
Haven, 8 Wheat. 464, 5 .  L. Ed. 662 ; 1 Bl. 
Comm. 471. See Corporations. 

ELEM ENT. Material ; substance. Hoskins 
Mfg. CQ. v. General Electric Co. (D. C.) 212 F. 
422, 427. 

Also, 'One of the Simple substances or ·prin
ciples of Which, a ccording to early natural 
philosO'phers, the physical universe is com
posed, the four elements pointed out by Em
pedocles being air, water, earth, and fire. 
Webster. See Elements . .  

ELEM ENTS. The forces of nature . .  Popular
ly, fire, air, earth, and water, anciently sup.
posed to be the four simple bodies of which 
the world was composed. Encyc. Dict. Often 
applied .in a particular sense to wind and wa
ter, as "the fury of the elements." Cent. 
Dict. Fire is one of the elements included in 
the expression "damages by the elements" as 
used in a lease of a building. O'Neal v. Bain
bridge, 94 Kan. 518, 146 P. 1165, 1167, Ann. 
Cas. 1917B, 293. The same is true of water. 
Mills v. United States, 52 Ct. Cl. 452, 458. It 
has also been said tha"t "damages by the ele
ments" means the same thing as "damages by 
the act of God." Polack v. Pioche, 35 Cal. 
416, 95 Am. Dec. 115 ; Van Wormer v. Crane, 
51 Mich. 363, 16 N. W. 686, 47 Am. Rep. 582 ; 
Hatch v. Stamper, 42 Oonn. 30 ; .Pope v. Mill
ing Co., 130 Cal. 139, 62 P. 384, 53 L. R. A. 
673, 80 Am. St. Rep. 87. 

ELEVATOR. A building containing one O'r 
more mechanical elevators, .especially a ware
house for the storage of grain ; a hoisting 
apparatus ; a lift ; a car or cage for lifting 
and lowering passengers or freight in a hoist

E LEGANTER. In the' civil law. Accurately ; way. 

with discrimination. Veazie v. Williams, 3 

Cent. Diet. 

I n  I nsurance Law 
Story, 611, 636, Fed. Cas. No. 16,907. 

E LEG I T. (Lat. He has chosen.) This is 
the name, in English practice, of a writ of 
execution first given by the statute of Westm. 
2 (13 Edw. I. c. 18) either upon a judgment 
for a debt or damages or upon the forfeiture 
of a recognizance taken in the king's court. 
it is so called because it is in the choIce or 
electiO'n of the plaintiff whether he will sue 
out this writ or a fi. fa. By it the defendant's 
goods and chattels ' are appraised and all of 
them (except oxen and beasts of the plow) 
are delivered to the plaintiff, at such reason
able appraisement and price, in part satisfac
tion of his debt. If the go'Ods are not suffi
cient, then the moiety of his freehold lands, 
which he had at the time of the judgment giv
en, are alsQ tQ be delivered tQ the plaintiff, 
to hold till out of the rents and profits there
of the debt be levied, or till the defendant's 
interest be expired. During this period the! 
plaintiff is called "tenant by elegit," and his 
estate, an "estate , by , elegit." This writ, or 
its analogue, is in use iIi s-ome of the United 

The term has been held not to be limited to 
the car, or platform, but to include the ele
vator shaft. London Guarantee & Accident 
Co. v. Ladd (C. C. A.) 299 F. 562, 565. It has 
also been held to include the machinery to 
whiClh the car is attached, and by which it is 
operated ; Fuller v. Lanett Bleaching & Dye 
Works, 190 Ala. 208, 67 So. 378, 380 ; and the 
fixed equipment necessary to operate the ele
vator. St. Mary's Mill Co. v. Illinois Oil Co. 
(Mo. App.) 254 s. W. 735, 738. The term has 
been interpreted as meaning only a passenger 
elevator. Jahns & Knuth Co. v. American 
Indemnity 00., '182 Wis. 556, 196 N. W. 569, 
571. 

Passe-nge'r Elevator 

Any elevator ordinarily or customarily 
llSed for conveying passengers, though . also 
used for conveying freight, and though not 
of any particular form laid in any particular 
way or with any particular kind of gates or 
safety contrivances. Wilmarth v. Pacific 
Mut. Life Ins. 00. of California, 168 Oal. 536, 
143 P. 780; 782, Ann. Cas. 1915B, 1120 • . 
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ELI G I BI L ITY. A word which, when used in 
connection with an office, where there are no 
explanatory words indicating that it is used 
with reference to the time of election, may be 
deemed to refer to the qualification to hold 
the office rather than to be elected. Bradfield 
v. Avery, 16 Idaho, 769, 102 ' P. 687, 23 L. R. 
4. (N. S.) 1228 ; Hoy v. State, 168 Ind. 506, 
81 N. E. 509, 11 Ann. Cas. 944 ; Powell v. 
Hart, 132 La. 287, 61 So. 233, 235 ; State v. 
Edwards, 99 Vt. 1,, 130 A. 276, 277; See Eligi
ble. 

E L I G I B LE. Fit to be chosen. Gorman v. 
Forty-Second St. M. & St. N. Ave. Ry. Co., 
208 . App. Div. 214, 203 N. Y. S. 632, 633. 
Capable of serving, legally qualified to serve. 
State v. Johnson, 123 S. C. 50, 115 S. E. 748, 
749. Capable of being chosen, as a candidate 
for offi.ce. Board of Com'rs of Guadalupe 
County v. District Court of Fourth Judicial 
Dist., 29 N. M. 244, 223 P. 516, 522 ; State v. 
Shores, 48 Utah, 76, 157 P. 225. Also, capable 
of holding office. State v. Wait, 95 Neb. 806, 
146 N. W. 1048, 1049 ; State ex reI. McAllister 
v. Dunn, 277 Mo. 38, 209 S. W. 110, 112 ; Mos
by v. Armstrong, 290 Pa. 517, 139 A. 151 ; 
Helwig v. Payne, 197 Cal. 5,24, 241 P. 884, 885 ; 
Carson v. McPhetridge, 15 Ind. 327. See, 
further, Searcy v. Grow, 15 Cal. 117 ; State v. 
Clarke, 3 Nev. 566 ; State v. Smith, 14 Wis. 
497 ; Demaree v. Scates, 50 Kan. 275, 32 Pac. 
1123, 20 L. R. A. 97, 34 Am. St. Rep. 113 ; Car
roll v. Green, 148 Ind. 362, 47 N. E. 223 ; Peo
ple v. Purdy, 21 App. Div. 66, 47 N. Y. Supp. 
601. 

E L I M I NAT I O N. In old English law. The 
act of banishing or turning out of doors ; re
jection. 

E L i N G U AT I O N .  The punishment of cutting 
out the tongue. 

E L i SO RS. In practice. Electors or choosers. 
Persons appointed by the court to execute 
writs of venire, in cases where both the sher
iff and coroner are disqualified from acting, 
and whose duty is to cnoose-that is, name 
and return-the jury. 3 Bl. Comm. 355 ; Co. 
Litt. 158 ; 3 Steph. Comm. 597, note ; People 
y. Nakis, 184 Cal. 105, 193 P. 92, 94 ; Allen v. 
Com., 12 S. W. 582, 11 Ky. Law Rep. 555 ; 5 
Bac. Abr. 318 ; 3 East 141 ; Fortesc. de Laudi
bus LL. 53 ;  Alc. & Nap. 113 ; Tidd, Prac. 
723, 780 ; People v. Fellows, 122 Cal. 233, 54 
Pac. 830 ; State v. Hultz, 106 Mo. 41, 16 S. 
W. 940 ;  Harriman v. State, 2 G. Greene 
(Iowa) 270. 

Persons appointed to execute any writ, in 
default of the sheriff and coroner, are also 
called "elisors." See Bruner v. Superior 
Court, 92 Cal. 239, 28 Pac. 341. An elisor 
may be appointed to take charge of a jury 
retiring to deliberate upon a verdict, when 
both sheriff and coroner are disqualified or 
unable to act. Peop�e v. Fellows, 122 Oal. 
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233, 54: Pac. 830 ; People. v� Ebanks, 117 Cal. 
652, 49 Pac. 1049, 40 L. R. A. 269. 

E LL. A measure of length, answering to the 
modern yard. 1 Bt Comm. 275. 

ELLENBORO UGH'S ACT. An English stat
ute (43 Geo. III. c. 58) punishing offenses 
against the person. 

ELL I PS I S. Omission of words or clauses . 
necessary to eomplete the construction, but 
not necessary to convey the meaning. In re 
Lippincott's Estate, 276 Pa. 283, 120 A. 1316, 
137. 

ELOG I UM.  In the cIvil law. A will or testa
ment. , 

E LO I G N E. (Fr. eloigner, to remove to a dis
tance ; to remove afar off.) In practice. A 
return to a writ of replevin, when the chat
tels have been removed out of the way of the 
sheriff. 

E LO I G N M ENT. The getting a thing or per
son out of the way ; or removing it to a dis
tance, so as to he out of reach. Garneau v. 
Mill Co., 8 Wash. 467, 36 Pac. 463. 

E L O N GATA. In practice. Eloigned ; carried 
away to a distance. The old form of the re
turn made by a sheriff to a writ of replevin, 
stating that the goods or beasts had been 
eloigned ; that is, carried to 11 distance, to 
places to him unknown. 3 BI. Comm. 148 ; 3 
Steph. Comm. 522 ; Fitzh. Nat. Brev. 73, 74 ; 
Archb. N. Pract. 552. The word eloigne is 
sometimes used as synonymous with elongata. 

E LO N GAT US. Eloigned. A return made by 
a sheriff to a writ de nomine replegiamro, stat
ing that the party to be replevied has been 
eloigned, or conveyed out of his jurisdiction. 
3 Bl. Comm. 129. 

E LO N GAV I T. In England, where in a pro
ceeding by foreign attachment the plaintiff 
has obtained judgment of appraisement, Ibut 
'by reason of some act of the garnishee the 
goods cannot be appraised, (as where he has 
removed them from the city, or has sold them, 
etc.,) the serjeant-at-mace returns that the 
garnishee has eloigned them, i. e., removed 
them out of the jurisdiction, and on this re
turn (called an "elongavit") judgment is giv
en for the plaintiff . that an inquiry be made 
of the goods eloigned. This inquiry is set 
down for trial, and the assessment is made by 
a jury after the manner of ordinary issues. 
Sweet. 

E LO P EMENT. The act of a wife who volun
tarily deserts her hl1sband to go away with 
and cohabit with another man. ,2 Bl. Comm. 
130 ; State v. O'Higgins, 178 N. C. 708, . 100 S. 
E. 438. The departure of a married woman 
from her husband and dwelling with an adul
terer. Cowell ; Tomlin. Also, the act . of a 
man .in going a way with a woman who has 
voluntarily left her husband, to indulge in 



ELOPEMEN'l' 

sexual intercourse with her. State v. Hopper, 
186 N. C. 405, 119 S. E. 769, 773. 

To constitute an elopement, the wife must not 
only leave the husband, but go beyond his actual 
control ; for if she abandons the husband, and 
goes and lives in. adultery in a house belonging 
to him, it is  said not to be an elopement. Cogswell 
v. Tibbetts, 3 N. H. 42. 

In a popular sense, also, the act of an un
married woman in secretly leaving her home 
with a man, especially with a ,  view to mar
riage without her parents' consent. 

E LSEWHERE. In another place ; in any oth
er place. See 1 Vern. 4, and note ; 3 P. 'Vms. 
56 ; Azbill v. State, 19 Ariz. 499, 172 P. 658, 
659 ; Supreme Ruling of Fraternal Mystic 
Circle v. Hoskins (Tex. Civ. App.) 171 S. W. 
812, !815. The term does not always mean 
literally any other place whatever, but may 
·be more or less limited by the context. See 
Commonwealth v. Bowser, 61 Pa. Super. Ct. 
107, 108, 114, 214 ; State v. Sanders, 136 La. 
1059, 68 So. 12,5, Ann. Cas. 11)16E, 105. 

In shipping articles, this term, following 
the designation of the port of destination, 
must be construed either as void for uncer
tainty or as subordinate to the principal voy
age stated in the preceding words. Brown v. 
Jone's, 2 GalL 477, Fed. Cas. No. 2,017. 

ELUV I O N ES. In old pleading. Spring tides. 
Townsh. PI. 197. 

EMANC I PAT I O N .  The act by which one who 
was unfree, or under the power and control 
of another, is rendered free, or set at liberty 
and made his own master. Fremont v. San
down, 56 N. H. 303 ; Porter v. Powell, 79 Iowa, 
151, 44 N. W. 295, 7 L. R. A. 17'6, 18 Am. St. 
Rep. 353 ; Varney v. Young, 11 Vt. 258. 

The term is principally used with reference 

to the emanCipation of a minor child by its 
parents, which involves an entire surrender 
of the right to the care, custody, and earnings 
of such child as well as a renunciation of pa
rental duties. Delaware L. & W. R. Co. v. 
Petrowsky (C. C. A.) 250 F. 5'54, 559 ; Wabash 
R. Co. v. MeDoniels, 183 Ind. 104, 107 N. E. 
291, 294 ;  Merithew v. Ellis, 116 Me. 468, 102 
A. 301, 302, 2 A. L. R. 1429. The emancipa
tion may be express, as by voluntary agree
ment of parent and child, or implied from 

such :acts and conduct as import consent, and 
it may ,be conditional or absolute, complete 
or partial. Wallace v. Cox, 13,6 Tenn. 69, 188 
S. 'V. 611, 612, L. R. A. 1917B, 690. 

I n  Roman Law 

The enfranchisement of a son by his father, 
which was anciently done by tlie formality of 
an imagiualfY sale. This was abolished by 
Justinian, who substituted the simpler pro
ceeding of a manumission before a magistrate. 
Inst. 1, 12, 6. 

I n  E;ngland 

The term "emancipation" has.  been borrow
ed " from the Romail ; law, and is constantly 
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used in the law of parochial settlements. T 
Adol. & E. (N. S.) 574, note. 

I n  Ge,neral 

-Emancipation p roclamation. An executive 
proclamation, declaring that all persons held 
in slavery in certain designated states and 
districts were and should remain free. It was 
issued January 1, 1863, by A.braham Lincoln, 
as president of the United States and com
mander in chief of its armed forces. 

-Partial emanci pation .  That which frees a 
child for only a part of the period of minority, 
or from only a part of. the- parent's rights, or 
for some purposes, and not for others. Mem
phis Steel Const. Co. v. Lister, 138 Tenn. 307, 
197 S. W. 902, 903, L. R. A. 1918B, 406. 

E M BA RGO. A proclamation or order of state, 
usually issued in time of war or threatened 
hostilities, prohibiting the departure of ships 
or goods from some or all the ports of such 
state until further order. The William 
King, 2 Wheat. 148, 4 L. Ed. 206 ; Delano v. 
Bedford Ins. Co., 10 Mass. 351, 6 Am. Dec. 
132 ; King v. Delaware Ins. Co., 14 Fed. Cas. 
516 ; The Malcolm Baxter, Jr. (C. C. A.) 20 F. 
(2d) 304, 306. For the use of the term as ap
plied in a loose sense to the government's con
trol of coal exports during a strike, see Ern
esto Foglino & Co. v. Webster, 217 App. Div. 
282, 216 N. Y. S. 225, 237. 

Embargo Is the hindering or detention by any 
government of ships of commerce in its ports. If 
the embargo is laid upon' ships belonging to citi
zens of the state imposing it, it is called a "civil 
embargo ; "  if, as more commonly happens, it is 
laid upon ships belonging to the enemy, it is called 
a "hostile embargo." The effect of this latter em
bargo is that the vessels detained are restored to 
the rightful owners if no war follows, but are for
feited to the embargoing government if war does 
follow, the declaration of war being held to relate 
back to the original seizure and detention. Brown. 

The temporary or permanent sequestration 
of the property of individuals for the purpos
es of a government, e. g., to obtain vessels for 
the transport of troops, the owners being re
imbursed for this forced service. Man. Int. 
Law, 143. 

EM BASSA D O R. See Ambassador. 

EM BASSAGE, or EM BASSY. The message 
or commission given by a sovereign or state 
to a minister, called an "ambassador," em
powered to treat or communicate with anoth
er sovereign or state ; also the establishment 
of an ambassador. 

E M B E R  DAYS. In ecclesiastical law. Those 
days which the ancient fathers called "qua
tuiJr tem,pora jejunii" are of great antiquity 
in the church. They are observed on Wednes
day, Friday, and Saturday next after Qua
dragesima Sunday, ' or the first Sunday in 
Lent, after Whitsuntide, Holyrood Day, in 
September , alld St. Lucy's. Day, about the 

middle of December. Brit • .  c. 53. Our alma-
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naes call the weeks in which they, fall the 
"Ember Weeks," and they are now chiefly no
ticed on account of the ordination ·of priests 
and deacons ; because the canon appoints the 
Sundays next after the Ember weeks for the 
solemn times of ordination, though the bish
ops, if they please, may ordain on any Sun
day or holiday. Enc. Lond. \ 

EMBEZZLEM ENT. The fraudulent appro
priation to his own use or benefit of prop
erty or money intrusted to him by another, by 
a clerk, agent, trustee, public officer, or other 
person acting in a fiduciary character. See 4 
Bl. Comm. 230, 231 ; 3 Kent, Comm. 19'4 ; 4 
Steph. Comm. 168, 169, 219 ; Fagnan v. Knox, 
40 N. Y. Super,. Ct. 49 ; State v. Sullivan, 49 
La. Ann. 197, 21 So. 688, 62 Am. St. Rep. 644 ; 
State v. Trolson, 21 Nev. 419, 32 P. 930 ; Ful
ton v. Hammond (C. C.) 11 F. 293 ; People v. 
Gordon, 133 Cal. 328, 65 P. 746, 85 Am. St. 
Rep. 174 ; State v. Bickford, 28 N. D. 36, 147 
N. W. 407, 415, Ann. Cas. 1916D, 140. 

The fraudulent appropriation of property 
by a person to whom it has been intrusted, or 
to whose hands it has lawfully come. Pen. 
Code Cal. § 503 ; Compo Laws N. D. 1913, § 
9929 ; Compo Laws S. D. 1929, § 4226. Moore 
V. United States, 160 U. S. 268, 16 S. Ct. 294, 
40 L. Ed. 422 ; Union Nat. Bank v. United 
States Fidelity & Guaranty Co., 143 La. 329, 
78 So. 582, 585 ; People v. Steffner, 67 Cal. 
App. 23, 227 P. p99, 701 ; State V. Burgess, 268 
Mo. 407, 188 S. W. 135, 137 ; State v. Baxter, 
89 Ohio St. 269, 104 N. E. 331, 332, 52 L. R. A. 
(N. S.) 1019, Ann. Cas. 1916C, 60 ;  State v. 
Larmer, 105 A. 789, 791, 7 Boyce (Del.) 279 : 
U. S. v. Davenport (D. C.) 266 F. 425, 431 ; 
Reeves v. State, 95 Ala. 31, 11 So. 158 ; State 
v. Combs, 47 Kan. 136, 27 P. 818. 

Embezzlement is  not an offense at common law, 
but was created by statute. "Embezzle" includes in 
its meaning appropriation to one's own use, and 
therefore the use of the single word "embezzle," in 
the indictment or information, contains within it
self the charge that the defendant appropriated the 
money or property to his own use. State V. Wolff, 
34 La. Ann. 1153 ; State v. Hudson, 93 W. Va. 435, 
117 S. E'. 122, 125. 

Embezzlement is common-law larceny extended 
by statute to cover cases where the stolen prop·
erty comes originally into the possession of the 
defendant without a trespass. Moody v. People, 
65 Colo. 339, 176 P. 476. 

Embezzlement is a species of larceny, and the 
term is applicable to cases of furtive and fraudulent 
appropriation by clerks, servants, or carriers of 
property coming into their possession by virtue of 
their employment. It is distinguished from "lar
ceny," properly so called, as being committed in re
spect of property which is not at the time in the 
actual or legal possession of the owner. People 
V. Burr, 41 How. Prac. (N. Y. ) 294 ; 4 Steph. Comm. 
168 ; Baugh V. Moore, 122 Md. 149, 89 A. 404, 405. 
That is to say, that in embezzlement the original 
taking of the property was lawful or with the con
sent of the owner, while in larceny the felonious 
intent must have existed at the time of the taking. 
State v. Curtin, 95 A. 232, 234, 5 Boyce ( Del. ) 518 ; 
State v. Thomes, 126 Me. 230, 137 A. 396, 397 ; Peo
ple v. Paddock, 300 Ill. 590,- l.33 N. E. 240, 242 ; 

EMBLEMENTS 

Spiegel .... Levine, 147 N. Y. S. 78, 81, 161 ApI>. Div. 
764 ; Ludlum V. State, 13 Ala. ApI>. 278, 69 So. 255, 
256 ; Davis v. State, 196 Ind. 

'
213, 147 N. E. 766, 770 ; 

State v. Henderson, 102 Conn. 658, 129 A. 724, 725. 
See, also, Grin V. Shine, 187 U. S. 181, 23 S. · Ct. 98, 
47 L. . Ed. 130 ; People v. To.mlinson, 102 Cal. 19, 
36 P. 506 ; Wright V. State, 107 Tex. Cr. R. 514, 
298 S. W. 296, 298 ; State V. Burke, 189 Wis. 641, 
207 N. W. 406, 408 ; State V. Ugland, 48 N. D. 841, 
187 N. W. 237, 238 ; Tredwell V. U. S. ( C. C. A. ) 
266 F. 350, 352. Both words, however, may be used, 
as in a bond, as generic terms to indicate the dis
honest and fraudulent breach of any duty or obli
gation upon the part of  an employee to pay over 
to his employer, or account to him for any money, 
securities, or other personal property, title to which 
is in the employer, but which may come into the 
possession of the employee. National Surety CO. 
V. Williams, 74 Fla. 446, 77 So. 212, 222 ; Delaware 
State Bank v. Colton, 102 Kan. 365, 170 P. 992, 993. 

Within Pen. Code Tex. 1911, art. 523 (Vernon's 
Ann. Pen. Code, art. 544), declaring $uilty of a 
felony an officer or clerk of a state bank who 
"embezzles, abstracts, or willfully misapplies" its 
funds, "embezzle" refers to acts done for the bene
fit of the actor as against the bank, "misapply" 
covers acts having no relation to pecuniary profit 
or advantage to the doer, while "abstract" means 
only to take and withdraw from the possession l:!-nd 
control of the bank ; and while " embeZzlement" 
may include the offenses of abstraction and willful 
misapplication, either of those offenses may be com
mitted without embeZZlement. Ferguson v. State, 
80 Tex. Cr. R. 383, 189 S. W. 271, 273. See, however, 
Winkelmann V. State, 114 Neb. 1, 205 N. W. 565, 
566. 

E M B LEMATA T R I BO N I AN I .  In the Roman 
law. Alterations, modifications,

' 
and addi

tions to the writings of the older jurists, se
lected to make up the body of the Pall deets, 
introduced by Tribonian and his associates 
who constituted the commission appointed for 
that purpose, with a view to harmonize con
tradictions, exscind obsolete matter, and make 
the wliole conform to the law as understood 
in Justinian's time, were called by this name. 
Mackeld. Rom. Law, § 71. 

EM BLEM ENTS. The vegetable chattels cal1-
ed "emblements" are the corn and other 
growth of the earth which are produced an
nually, not spontaneously, but by labor and 
industry, and thence are called "fructu8 in
du.striale8." Reiff v. Reiff, 64 Pa. 137. See 
Crop. 

The growing crops of those vegetable productions 
of the soil which are annually produced by the la
bor of the cultivator. They are deemed personal 
property, and pass as such to the executor or ad
ministrator of the occupier, whether he were the 
owner in fee, or for life, or for years, if he die b� 
fore he has actu,aUy cut, reaped, or gathered the 
same ; and this, although, being affixed to the soil, 
they might for some purposes be considered, while 
growing, as part of the realty. Wharton. 

The term also denotes the right of a ten
ant to take and carry away, after his tenancy 
has ended, such annual products of the land 
as have resulted from his own care and labor. 

Emblements are the away-goin g '  crop ; in other 
words, the crop which is upon the ground and 
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un reaped when the tenant goes away, his lease 

having determined ; and the right to emblements 
is the right in the tenant to take away the away
going crop, and for that purpose to come upon the 
land, and do all other necessary things thereon. 
Brown ; Wood v. Noack, 84 Wis. 398, 54 N. W. 
785 ; Davis v. Brocklebank, 9 N. H. 73 ; Cottle v. 
Spitzer, 65 Cal. . 456, 4 P. 435, 52 Am. Rep. 305 ; Spar
row v. Pond, 49 Minn. 412, 52 N. W. 36, 16 L. R. A . . 

103, 32 Am. St. Rep. 571 ; Dinwiddie v. Jordan (Tex. 
Com. App.) 228 S.  W. 126, 127 ; Miller v. Lewis (Tex. 
Civ . . App.) 277 S. W. 796 ; Nesbitt v. Thompson, 157 
N. Y. S. 166, 169, 93 Misc. 251. 

Where a life tenant, having leased the premises, 
died, and the remainderman did not recognize the 
lease, the lessee of the life tenant was entitled, to 
the emblements, which are the crops of grain grow
ing yearly, but requiring an outlay o·f labor or 
industry, without payment of any compensation for 
use of the land in harvesting the emblements. Tur
ner v. Turner, 132 Tenn. 592, 179 S.  W. 132, 133 ; 
Bateman v. Brown (Tex. Civ. App.) 297 S. W. 773. 
775. 

EM B LE RS D E  GENTZ. L. Fr. A stealing 
from the people. The phrase occurs in the 
old rolls of parliament: "Whereas divers 
murders, emblers de gentz, and robberies are 
committed," etc. 

E M B O L I SM .  In medical jurisprudence. The 
mechanical obstruction of an artery or capil
lary by some body traveling in the blood cur
rent, as, a blood-clot (embolus) , a globule of 
fat, or an air-bubble. 

Embolism is to be distinguished from "throm
bosis," a thrombus being a clot of blood formed 
in the heart or a blood vessel in consequence of 

some impediment of the circulation from pathologi
cal causes, as distinguished from mechanical caus
es, for example, an alteration of the blood or walls 
of the blood vessels. When embolism occurs in the 
brain (called "cerebral embolism") there is more 
qr less coagulation of the blood in the surrounding 
parts, and there may be apoplectic shock or .paraly
sis of the brain, and its functional activity may be 
so far disturbed as to cause entire or partial in
sa.nity. See Cundall v, Haswell, 23 R. I. 508, 51 A. 
426. 

EM B RACEOR. A person guilty of the of
fense of embracery (q. v.). See Co. Litt. 369. 

EMBRACE RY. In criminal law. This of
fense consists in the attempt to influence a 
jury corruptly to one side or the other, by 
promises, persuasions, entreaties, entertain
ments, douceurs, and the like. The person 
guilty of it is called an "embraceor." Brown ; 
State v. Williams, 136 Mo. 293, 38 S. W. 75 ; 
Grannis v. Branden, 5 Day (Conn.) 274, 5 Am. 
Dec. 143 ; State v. Brown, 95 N. G. 686 ; Brown 
v. Beauchamp, 5 T. B. Mon. (Ky.) 415, 17 Am. 
Dec. 81. 

. 

Embra�ery being but an attempt corruptly to in
fluence juror, there is no such crime as attempt to 
commit embracery. Wiseman v. Commonwealth, 
143 Va. 631� 130 S. E. 249, 251. 

EMENDA. Amends ; something ,given in rep
aration for a trespasS ; or, in old Saxon times, 
in compeD$8.tion for an injury or crime. -$pel
maa. 
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EMEN DALS. An old word still made use of 
in the accounts of the society of the Inner 
Temple, where so much in emendwls at the 
foot of an account on the balance thereof sig
nifies so much money in the bank or stock of 
the houses, for reparation of losses, or other 
emergent occasions. Spelman. 

EMEN DARE. In Saxon law. To make 
amends or satisfaction for any crime or tres
pass committed' ; to pay a fine ; to be fined. 
Spelman. Eme1'ulare se, to redeem, or ran

som one's life, by payment of a weregild. 

E M EN DAT I O. 

I n O ld Eng lish Law 

Amendment, or correction. The power of 
amending and correcting abuses, aecording to 
certain rules and measures. Cowell. 

I n  Saxon Law 

A pecuniary satisfaction for an injury ; the 
same as emenda (q. v.). Spelman. 

I n  General 

-Emendatio panis et oerevisire. In old English 
law. The power of supervising and corl'ect
ing the weights and measures of bread and 
ale, (assising bread and beer.) Cowell. 

EM ERGE. To arise ; to come to light. "Un
less a matter happen to em,erge after issue 
j oined." Hale, Anal. § 1. 

EMERGENCY. A sudden unexpected happen
ing ; an unforeseen occurrence or condition ; 
specifically, a perplexing contingency or com
plication of circumstances ; a sudden or unex
pected occasion for action ; ·  exigency ; pres�
ing necessity. State v. Zanger Ie, 95 Ohio St. 
1, 115 N. E. 498, 500 ; Frank v. Board of Edu
cation of Jersey City, 90 N. J. Law, 273, 100 
A. 211, 212,'L. R. A. 1917D, 206 ; Seaboard Air 
Line Ry. v. McMichael, 143 Ga. 689, 85 S. E. 
891, 894 ; People ex reI. Ray land Realty Co. 
v. Fagan, 194 App. Div. 185, 186 N. Y. S. 23, 
30 ; Missouri, O. & G. R. Co. of Texas v. Black 
(Tex. Civ. App.) 176 S. W. 755, 757 ; White v. 
City of Casper, 35 ·Wyo. 371, 249 P. 562, 565 ; 
Koger v. Keller, 120 Kan. 196, 243 P. 294, 295 ; 
First State Bank of �ulphur Springs' v. Beck
er, 78 Colo. 436, 242 P. 678, 679 ; Belt Line Ry. 
Corporations v. City of New York, 118 Misc. 
665, 195 N. Y. S. 203. 

A relatively permanent condition of insuf
ficiency of service or of facilities resulting in 
social disturbance or distress. Huff v. City 
of New York, 202 App. Div. 425, 195 N. Y. S. 
257, 258 ; Puget Sound Traction, Light & 
Power Co. v. Reynolds (D. C.) 223 F. 371, 378 ; 
Omaha & C. B. St. R. Co. v. Nebraska State 
Ry. Commission, 103 Neb. 695, 173 N. W. 690, 
692 ;  State v. Lewis, 187 Ind. 564, 120 N. E. 
129, 132 ; Grout v. Gates, 97 Vt. 434, 124 A. 
76, 82. 
EMERGENT YEAR. The epoch or date 
whence any people begin to compute their 
time. 
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EM IGRANT. One who quits his country for 
any lawful reason, with a design to settle else
where, and takes his family and property, if 
he has any, with him. Vattel, b. 1, c. 19, § 224. 
See Williams v. Fears, 110 Ga. 584, 35 S. E. 
699, 50 L. R. A. ' 685 ; The Danube (D. C.) 
55 F. 995 ; Benson v. State, 36 Ga. App. 87, 135 
S. E. 514. 

E M I G RANT AGENT. One engaged in the 
business of hiring laborers for work outside 
the state. Chambers v. State, 23 Ga. App. 1, 
97 S. E. 274 ; State v. Bates, 113 S. C. 129, 101 
S. E. 651, 653 ; Williams v. Fears, 179 U. S. 
270, 21 S. Ct. 128, 45 L. Ed. 186, affirming 110 
Ga. 584, 35 S. E. 699, 50 L. R. A. 685. 

EM I G RAT I O N. The act of removing from 
one country or state to another. 

ty, of all the wealth contained In the state, is called 
"eminent domain." Jones v. Walker, 2 Paine, 688, 
Fed. Cas. No. 7,507. 

Eminent domain Is the highest and . most exact 
idea. of property remaining in the government, or 
in the aggregate body of the people in their sov
ereign capacity. It gives a right to resume the 
possession of the property in the manner directed 
by the constItution and the laws of the sta.te, 
whenever the public interest requires it. Beekman 
v. Saratoga & S. R. Co., 3 Paige (N. Y.) 45, 73, 
22 Am. Dec. 679. 

"The exaction of money from individuals under 
the right of taxation, and the appropriation of 
private property for public use by virtue of the 
power of eminent domain, must not be confused. 
In paying taxes the citizen contributes his just 
and ascertained share to the expenses of the govern
ment under which he lives. But when his property 
is  taken under · the power of eminent domain, he 
is compelled to surrender to the public something 
above and beyond his due proportion for the public 
benefit. The matter is special. It is in the nature 
of a compulsory sale to the state." Black, Tax
Titles, § 3. 

It is to be distinguished from "expatria
tion." The latter means the abandonment of 
one's country and renunciation of one's citi
zenship in it, while emigration denotes mere
ly the removal of person and property to an-
other country. The former is usually the con- · The term "eminent domain" is sometimes 

sequence of the latter. Emigration is also (but inaccurately) applied to the land, build

used of the removal from one section to an- ings, etc., owned directly by the government, 

other of the same country. and which have not yet passed into any pri-
vate ownership. This species of property is 

EM I N EN C E. An honorary title given to car- much better designated as the "public do
dinals. They were called "iUustrissimi" and main," or "national domain." 
"revcrendissimi" until the pontificate of Ur-
ban VIII. 

EM I N ENT DOMA I N. The power of the state 
to take private property for public use. Cher
okee Nation v. Southern Kan. R. Co. (D. C.) 
33 F. 905 ; Comm.. v. Alger, 7 Cush. (Mass.) 
85 ; American Print Works v. Lawrence, 21 
N. J. Law, 257 ; Twelfth St. Market Co. v. 
Philadelphia & R. T. R. Co., 142 Pa. 580, 21 
A. 989 ; Todd v. Austin, 34 Conn. 88 ;  Kohl v. 
U. S., 91 U. S. 371, 23 L. Ed. 449 ; .  Illinois 
Oent. R. Co. v. Moriarity, 135 Tenn. 446, 186 
S. W. 1053, 1056 ; Crawford v. Frio County 
(Tex. Civ. App.) 153 s. W. 388, 390 ; Filbin 
Corporation v. U. S. (D. C.) 265 F. 354, 355 ; 
Litchfield & M. Ry. Co. v. Alton & S. R. R., 
305 Ill. 388, 137 N. E. 248, 251 ; Philadelphia 
Clay Co. v. York Clay Co., 241 Pa. 305, 88 A. 
487 ; In re Niagara, Lockport & Ontario Pow
er Co., 125 Misc. 269, 210 N. Y. S. 748, 754. 

The right of eminent domain is the right 
of the state, through its regular organization, 
to reassert, either temporarily or permanent
ly, its dominion over any portion of the soil 
of the state on account of public exigency and 
for the publi-c good. Thus, in time of war 
or insurrection, the proper authorities may 
possess and hold any part of the territory 
of the state for the common safety ; and in 
time of peace the legislature may authorize 
the appropriation of the same to public pur
poses, such as the opening of roads, construc
tion of defenses, or providing channels for 
trade or travel. Code Ga. 1882, § 2222 (Civ. 
Code 1'910, § 3624). 

The right of society, or of the sovereign, to dis

pose, in case of necessity, and for the public safe-

EM I SSARY. A person sent upon a mission as 
the agent of another ; also a secret agent sent 
to ascertain the sentiments and designs of 
others, and to propagate opinions favorable 
to his employer. 

EM I SS I O N .  In medical jurisprudence. The 
ejection or throwing out of any secretion or 
other matter from the body ; the expulsion 
of urine, semen, etc. 

EM I T. 
. I n  American Law 

To put forth or send out ; to issue. UNo 
state shall etnit bills of credit." Const. U. S. 
art. 1, § 10. 

To issue ; to give forth with authority ; to 
put into circulation. See Bi�l of Credit. 

The word "emit" is never employed in describing 
those contracts by which a state binds itself to pay 
money at a future day for services .actually re
ceived, or for money borrowed for present use. 
Nor are instruments executed for such purposes, 
in common language, denominated "bills of credit." 
"To emit bills of credit" conveys to the mind the 

idea of issuing paper intended to circulate thFough 
the community, for its ordinary purposes, as mon
ey, which paper is redeemable at a future day. 

Briscoe v. Bank of Kentucky, 11 Pet. 316, 9 L. Ed. 
709 ; Craig v. Missouri, 4 Pet. 418, 7 L. Ed. 903 ; 
Ramsey v. Cox, 28 Ark. 369 ; Houston & T. C. R. 

Co. V. Texas, 177 U. S. 66, 20 S. Ct. 545, 44 L. Ed. 

673. 

To throw off ; give out ; discharge. Ala
bama Great Southern R. Co. v. Stewart, 15 
Ala. App. 466, 73 So. 827, 828. 



EMIT 

I n Scotch Practice 

To speak out ; to state in words. A pris
oner is said to emit a declaration. 2 Alis. 
Orim. Pro 560. 

EMM ENAGO G U ES. In medical jurispru
dence. The name of a class of medicines sup
posed to have the property of promoting the 
menstrual discharge, and, sometimes used for 
the purpose of procuring abortion. 

E M O L U M E NT. The profit arising from office 
or employment ; that which is received as a 
compensation for services, or whieh is an,
nexed to the possession of office as salary, 
fees, and perquisites ;  advantage ; gain, pub
lic or private. Webster. Any perquisite, ad
vantage, profit, or gain arising from the pos
session of an office. Apple v. Crawford Coun
ty, 10'5 Pa. ' ROB, 51 Am. Rep. 205 ; Hoyt v. U. 
S. ,  10 How. 135, 13 L. Ed. 348 ; Vansant v. 
State, 96 Md. 110, 53 A. 711 ; Dugger V. Board 
of Sup'rs of Panola County, 139 Miss. 552, 104 
So. 459, 461 ; State V. Schmahl, 125 Minn. 104, 
145 N. W. 794, 795 ; United States v. MacMil
lan (D. C.) 209 F. 266, 272 ; McLean v. United 
States, 226 U. S. 374, 33 S. Ot. 122, 124, 57 L. 
Ed. 260 ; State v. Reeves, 44 S. D. 568, 184 N. 
W. 993, 998 ; Thomas v. Abernathy County 
Line Independent School Dist. (Tex. Civ. 
App.) 278 S. W. 312, 314 ; McCoy v. Handlin, 
35 S. D. 487, 153 N. W. 361, 363, L. R. A. 1915E, 
858, Ann. Oas. 1917 A, 1046. 

EMOT I O NAL I NSA N I TY. The species of 
mental aberration produced by a violent ex
citement of the emotions or passions, though 
the reasoning faculties may remain unim
paired. See Insanity. 
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kingdoms or other quaM sovereign states ; as 
was the case with the German empire from 
1871 to 1918. "The proper meaning of ern
peror is the chief of a confederation of states 
of which kings are members." Cent. Diet., 
quoting Encyc. · Brit. "In general, an e1Jtper
or is the holder of ' a sovereignty extending 
over conquered or confederated peoples, a 
king is ruler of a single people. Thus * * '" 
the 'King of England' is 'Emperor of India.' " 
Webster'S New Int. Diet. Before the disso
lution of the Austro-Hungarian empire in No
vember, 1918" its monarch was known as the 
Emperor of Austria and King of Hungary. 

E M P HYTEUS IS. In the Roman and civil 
law. A contract by which a landed estate 
was leased to a tenant, either in perpetuity or 
fo'r a long term of years, upon the reservation 
of an annual rent or canon, and upon the con
dition that the lessee should improve the 
property, by building, cultivating, or other
wis-e, and with a right in the lessee to alien 
the estate at pleasure or pass it to his heirs 
by descent, and free from any revocation, re
entry, or claim of forfeiture on the part of 
the grantor, except for non-payment of the 
rent. Inst. 3, 25, 3 ;  3 Bl. Comm. 232 ; Maine, 
Anc. Law, 289. 

The right granted by such a contract, (jus 
emphyteuticum, or emphyteuticari,u,m,) The 
real right by which a person is entitled to 
enjoy another's estate as if it were his own, 
and to dispose of its substance, as far as can 
be done without deteriorating it. Mackeld. 
Hom. Law, § 326. 

EMPHYTE UTA. In the civil law. The per
son to whom an emphyteu,siS is granted ; the 
lessee or tenant under a contract of em

EMPA LEM ENT. In ancient law. A mode of phyteu,sis. 
inflicting punishment, by thrusting a sharp 
pole up the fundament. Enc. Lond. 

EMPA N N E L. See Impanel. 

EM PA R LA N C E. See Imparlance. 

E M PA RN O U RS. L. Fr. Undertakers of 
suits. Kelham. 

EM P ERO R. Th
'
e title of the sovereign ruler 

of an empire. This designation was adopted 
by the rulers of the Roman world after the 
decay of the republic, and was assumed by 
those who claimed to be their successors in 
the "Holy Roman Empire," as also by Na
poleon. "The sovereigns of Japan and Moroc
co are often, though with little propriety, 
called emperors." 10 Encyc. Amer. (1929) , p. 
300. In western speech the former sover
eigns of Turkey and China were called em
perors. Cent. Dict. 

The title "emperor" seems to denote a pow- ' 
er and dignity superior to that of a "king." 
It appears to be the appropriate style of the 
executive head of a' federal government, con
structed on the monar,chial principle, and 
comprising in its 'Organization several distinct 

EM PHYTE U T I CUS. In the civil law. 
Founded on, growing out of, or l1a ving the 
character of, an emphyteu,s'is ; held under an 
emphyteusis. 3 Bl. Comm. 232. 

E,M P I RE. The dominion or jurisdiction of 
an emperor ; the region over which the' do
minion of an emperor extends ; imperiaJ pow
er ; supreme dominion ; sovereign command. 

EM P I R I C. A practitioner in medicine 'Or 
surgery, who proceeds on experience only, 
without science or legal qualification ; a 
quack. Nelson V. State Board of Health, 108 
Ky. 769, 57 S. W. 50.1, 50 L. R. A. 383 ; Parks 
V. State, 159 Ind. 211, 64 N. E. 862, 59 L. R. 
A. 190. 

EMPLAZAM I ENTO. In Spanish law. A 
summons or citation, issued , by authority of 
a judge, requiring the person to whom it is 
uddressed to appear before the tribunal at 
a designated day and hour� 

E M P LEAD. To indict ; tQ prefer a charge 
against ; to · a cense. 
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EM P LO I .  In French law. Equitable conver
sion. When property covered by the regime 

dota.l is sold, the proceeds of the sale must 

be reinvested for the benefit of the wife. It 

is the duty of the purchaser to see that the 
price is so reinvested. Arg. Fr. Mere. Law, 
557. 

EMP LOY. To engage in one's service ; to use 
as an agent or substitute in transacting busi
ness ; to commission and intrust with the 
management of one's affairs ; and, when used 
in respect to a servant or hired laborer, the 
term is equivalent to hiring, which implies a 
request and a contract for a compensation, 
and has but this one meaning when used in 
the ordinary affairs and business of life. Mc
Ciuskey v. Cromwell, 11 N. Y. 6005 ; Murray 
v. Walker, 83 Iowa, 202, 48 N .

. 
W. 10075 ; 

Malloy v. Board of Education, 1002 Cal. 642, 
36 P. 948 ; Gurney v. Railroad Co., 58 N. Y. 
371. 

EMP LOYED. This signifies both the act of 
doing a thing and the be'ing under contract 
or orders to do it. U. S. v. Morris, 14 Pet. 
475, 10 L. Ed. 543 ; U. S. v. The Catharine, 2 
Paine, 721, Fed. Cas. No. 14,755 ; In re 
Cormick's Estate, 100 Neb. 66-9, 160 N. W. 
989, L. R. A. 1917D, 265 ; Rose v. Clutter (Tex. 
Com. AW.) 2171 S. W. 890, 891 ; Missouri, K. 
& T. Ry. Co. v. West, 38 Okl. 581, 134 P. 655, 
658. 

E M P LOYEE. This word "is from the French, 
but has become somewhat naturalized in our . 
language. Strictly and etymologically, it 
means 'a person employed,' but, in practice in 
the French language, it ordinarily is used to 
signify a person in some official employment. 
and as generally used with us, though per
haps not confined to any official employment, 
it is understood to mean some permanent em
ployment or position." The word may be 
mOore extensive than "clerk" or "officer," and 
may signify any one in place, or having 
charge or using a function, as well as one in 
office. See Ritter v. State, 111 Ind. 324, 12 
N. E. 5001 ; Palmer v. Van Santvoord, 153 N. 
Y. 612, 47 N. E. 9'15, 38 L. R. A. 402 ; Frick 
Co. v. Norfolk & O. V. R. Co., 86 Fed. 738, 
32 C. C. A. 31 ; People v. B oard of Police, 
75 N. Y. 38 ; Finance 00. v. Charleston, C. 
& O. R. Co. (C. C.) 52; Fed. 5·27 ; State v. 
Sarlls, 135 Ind. 195, 34 N. E. 1129 ; Hopkins 
V. Cromwell, 89 App. Div. 481, 85 N. Y. S. 
839. 

One who works for an employer ; a per
son working for salary or wages ; applied to 
anyone so working, but usually only to clerks, 
workmen, laborers, etc., and but rarely to the 
higher officers of a corporation or government 
or to domestic servants. Century Dict., quot
ed in U. S. v. Schlierholz, 137 F. 616, 624 ; 
Maryland Casualty Co. v. New Orleans Cot
ton Seed Oil, etc., Co., 3 Or1. App. (La.) 285 ;  
Palmer v. Van Santvoord, 153 N .  Y. 612, 47 

BL.LAW DICT. (3D ED.)-42 

EMPLOYEE'S LIABILITY ACTS 

N. E. 915, 38 L. R. A. 402 ; Hellhvell v. 
Sweitzer, 278 Ill. 248, 115 N. E. 810, 812. 

"Employee" must be distinguished from "inde
pendent contractor," "officer," "vice-principal," 
"agent," etc. The term is often specially defined 
by statutes ;  and whether one is an employee or 

not will depend upon particular facts and circum
stances even though the relation of master and 
servant, or some other form of contractual relation 
does or does not exist. See Fidelity & Casualty Co. 
of New York v. Industrial Acc. Commission of 
California, 191 Cal. 404, 216 P. 578, 579, 43 A. L. 
R. 1304 ; Ledoux v. Joncas, 163 Minn. 498, 204 N. W. 
635, 636 ; Stricker v . .  Industrial Commission of Utah, 
55 Utah, 603, 188 P. 849, 850, 19 A. L. R. 1159 ; HelIi
well v. Sweitzer, 278 Ill. 248, 115 N. E. 810, 812 ; 

Pace v. Appanoose County, 184 Iowa, 498, 168 N. W. 
916, 919 ; Rongo v. R. Waddington & Sons, 87 N. 
J. Law, 395, 94 A. 408 ; In re Rheinwald, 153 N. Y. 
S. 598, 600. 168 App. Div. 425 ; Shields v. W. R. Grace 
& Co., 91 Or. 187, 179 P. 265, 271 ; Messmer v. Indus
trial Board of Illinois, 282 Ill. 562, 118 N. E.  993 ; 
Texas Refining C o. v. Alexander (Tex. Civ. App. ) 
202 s. W. 131, 136 ; People, by Mitchell, v. Inter
borough Rapid Transit Co., 154 N. Y. S. 6Zi, 629, 
169 App. Div. 32 ; Stanley Works v. Gourland Type
written Mfg. Co. (D.  C. ) 278 F. 995. 

EMP LOYER. One who employs the services 
of others ; one for whO'm employees work and 
who pays their wages or salaries. The cor
relative of "employee." 20 C. J. 1241 ; Fisk 
V. Bonner Tie Co., 40 Idaho, 304, 232 P. 569, 
570 ; Reed v. Ridout's Ambulance, 212 Ala. 
428, 1002 So. 906, 009 ; Chisholm's Oa8e, 238 
Mass. 412, 131 N. E. 161, 164 ; Marsh v. Gron
er, 258 Pa. 473, 102 A. 127, 128, L. R. A. 
1918F, 213 ; Angell v. White Eagle Oil & 
Refining Co., 169 Minn. 183, 210 N. ·W. 1004, 
100'5. 

EMP LOYE.RS' L I A B I L I TY ACTS. Statutes 
defining or limiting the oce-asions and the ex
tent to which employers shall be liable in 
damages for injuries to their employees oc
curring in the course of the employment, and 
particularly (in recent times) abolishing the 
common-law rule that the employer is not 
liable if the injury is caused by the fault or 
negligence of a fellow servant. For the fed
eral Employers' Liability Act April 22, 1908, 
c. 149, 35 Stat. 65, see 45, USGA �§ 51-59. A 
Workman's Oompensation Act was passed in 
England in 1897, and similar acts were pass
ed in 1911 in New Jersey, California, Wiscon
sin, Kansas, Nev·ada, and other states, and in 
1912 in Illinois., Michigan, AI'Iizona, New 
Hampsl].ire and Rhode Island. For a short 
history of this kind of legislation, see State 
v. Carter, 30 Wyo. 22, 215 P. 477, 480, 28 A. L. 
R. 1089. See, also, L. R. A. 1916A, 28. A 
Longshoremen's and Harbor Workers' Com- ' 
pensation Act was passed by Congress Mar. 
4, 1927 (33 USCA §§ 901-950) providing com
pensation for disability or death from injury 
occurring on the navigable waters of the 
United States, including dry docks, if recov
ery through workmen'S compensation proceed
ings may not be validly provided by state law. 
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EM P LOYM ENT. The act of hiring (People chase of a thing not yet in existence or not 
V. Hyde, 89 N. Y. 11, 16), implying a request yet in the pO'ssession of the seller, as, the cast 
and ' a contract for compensation. State v. of a net or a crop to be grown, and tbe price 
Deck, 108 Mo. A..pp. 292, 83 S. W. 314, 315, of which is to depend on the actual gain. On 
(quoting and adopting definition in State v. the other hand, if the price is fixed and not 
Foster, 37 Iowa, 404 ; McCluskey v. Crom- subject to fluctuation, but is to be paid wheth
well, 11 N. Y. 593). er the gain be greater or less, it is called 

It does not necessarily import an engage- emptio spe.i. Mackeld. Rom. Law, § 400. 
ment or rendering servkes for another. A 
person may as well be "employed" about his EMPTOR. Lat. A buyer or purchaser. 

own business as in the transaction of the Used in the maxim "caveat emptor," let the 

same for a principal. State v. Canton, 43 . buyer beware ; i. e., the buyer of an article 

Mo. 51. must be on his guard and take the risks of 

EM PLOYMENT AGEN CY. Business operat
ed by a person, firm or corporation engaged in 
procuring, for a fee, employment fO'r O'thers 
and emplO'yees fO'r emplO'yers. McMillan v. 
City of KnO'xville, 139 Tenn. 319, 202 S. W. 
65, 66 ; People v. Warden of Oity PrisO'n of 
City, 183 N. Y. 223, 76 N. E. 11, 2 L. R. A. (N. 
S.) 859, 5 Ann. Cas. 325 ; Price v. PeO'ple, 193 
Ill. 114, 61 N. E. 844, 55 L. R. A. 588, 86 Am. 
St. Rep. 306 ; Mathews v. PeO'ple, 67 N. E. 28, 
202 Ill. 389, 63 L. . R. A. 73, 95 Am. St. Rep. 
241. 

EMPOR I U M. A place fO'r wholesale trade 
in cO'mmodities carried by sea. The name is 
sometimes applied to a seaport town, but it 
properly signifies only a particular place in 
such a town. Smith, Dict. Antiq. 

his purchase. 

Emptor emit  q uam rnin imo potest, venditor 
vendit q uam maxi m o  potest. The buyer pur
chases for the lowest price he can ; the seller 
sells for the highest price he can. 2 Kent, 
Comm. 486. 

EMT I O. In the civil law. Purchase. This 
form of the word is used in the Digests and 
Code. Dig. 18, 1 ;  Cod. 4, 49. See Emptio. 

EMTO R. In the civil law. A buyer or pur
chaser ; the buyer. Dig. 18, 1 ;  Cod. 4, 49. 

EMTR I X. In the civil law. A female pur
chaser ; the purchaser. Cod. 4, 54, 1. 

E N  ARERE. L. lfr. In time past. 2 Inst. 
506. 

EM P RESA R I O S. In Mexican law. Under- EN AUTRE D R O I T. In the right of another. 

takers 0'1' prO'mO'ters of extensive enterprises, 
aided by concessiO'ns or monO'polistic grants 
frO'm gO'vernment ; particularly, persons · re
ceiving extensive land grants in conside'ration 
O'f their bringing emigrants into the cO'untry 
and settling them on the lands, with a view 
of increasing the pO'pulatiO'n and develO'ping 
the resources O'f the country. U. S. v. Max
well Land-Grant Co., 7 S. Ct. 1015, 121 U. S. 
325, 30 L. Ed. 949. 

E M P REST I TO. In Spanish law. A loan. 
Something lent

" 
to the borrower at his re

quest. Las Partidas, pt. 3, tit. 18, I. 70. 

EMPT I O. In the Roman and civil law. The 
act of buying ; a purchase. 

E M PT I O  BO N O R UM. A species of forced as
signment for the benefit of creditors ; being a 
public sale of an insolvent d�btor's estate 
whereby the purchaser succ;eeded to all his 
property, rights, and claims, and became re
spO'nsible for his debts and liabilities to' the 
extent of a quota fixed before the transfer. 
See Mackeld. Rom. Law, § 521. 

EMPT I O  ET V E N D I T I O. Purchase and 
sale ; sometimes translated "emption and 
vendition." The llame of the contract of sale 
in the Roman law. Inst. 3, 23 ; Bract. fol. 
61b. Sometimes made a cO'mpound word, 
emp tio-venditio. 

See Auter DrO'it. 

EN BAN KE. L. Fr. In the bench. 1 Anders. 
51. 

EN B R EVET. In French law. An acte is 
said to be en b" evet when a copy O'f it has not 
been recorded by the notary who drew it. 

EN D EC LARAT I O N  D E  S, I M U LAT I ON .  A 
form of action used in Louisiana. Its O'bject 
is to have a contract declared judicially a 
simulation and a nullity, to remove a cloud 
from the title, and to bring back, for any legal 
purpose,' the thing sold to the estate of the 
true owner. Edwards v. Ballard, 20 La. Ann. 
169. 

EN D EMEU RE. In "default. Used in Louisi
ana of a debtor who fails to pay on demand 
according to the terms of his obligation. See 
Bryan v. Cox, 3 Mart. (La. N. S.) 574. 

En esohange iI covient que las estates soient 
egale.s. 00. Litt. 50. In an exchange it is 
desirable that the estates be equal. 

EN FA I T. Fr. In fact ; in deed ; actually. 

E N  G ROS. Fr. In grO'ss. Total ; by whole
sale. 

EN J U I C I O. Span. Judicially ; in a court of 
law ; in a suit at law. White, New Recop. 
b. 2, tit. 8, c. 1. 

' 

EMPT I O  RE I SPERATJE. A purchase in the EN MASSE. Fr. In a mass ; in a lump ; at 
hope · of an uncertain. future p:rofit -j the pUr;' wholeSale. 

BL.LAW DICT.(3n ED�) 
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EN MORT MEYNE. L. Fr. In a dead hand � .  
in mortmain. Britt. c. 43. 

EN OW EL MA I N. L. Fr. In equal hand. 
The word "owe�" occurs also in the phrase 
"owelty of partition." 

EN R ECOUVREM ENT. Fr. In Fren�h law. 
An expression employed to denote that an 
indorsement made in favor of a person does 
not transfer to him the property in the bill 
of exchange, but merely constitutes an au
thority to such person to recover the amount 
of the bill. Arg. Fr. Merc. Law, 558. 

EN RO UT E. Fr. On the way ; in the course 
of a voyage or journey ; in course of trans
portation. McLean v. U. S., 11 Ct. C1. 90. 

EN V ENTRE SA M E RE� L. Fr. In its moth
er's womb. A term descriptive of an unborn 
child. For some purposes the law regards 
an infant en ventre as in being. It may take 
a legacy ; have a guardian ; an estate may 
be limited to its use, etc. 1 Bl. Comm. 130. 

ENOROAOH 

sentatives of the United States of America in 
congress assembled," "The general · assembly 
do enact," etc. State v. Patterson, 98 N. C. 
660, 4 S. E. 350 ; Pearce v. Vittum, 193 IlL 
192, 61 N. E. 1116 ; Territory v. Burns, 6 
Mont. 72, 9 P. 432 ; State v. Reilly, 88 N. J. 
Law, 104, 95 A. 1005, 1006. A section of a 
statute denouncing an offense is sometimes 
spoken of as the "enacting clause." City of 
Astoria v. MaJ,one, 87 Or. 88, 169 P. 749, 750. 

ENAJENAC I ON .  In Spanish and Mexican 
law. Alienation ; transfer of property. The 
act by which the property in a thing, by lu
crative title, is transferred, as a donation ; 
or by onerouS' title, as by sale or barter. In a 
more extended sense, the term comprises also 
the contracts of emphyteusis, pledge, and 
mortgage, and even the creation of a servitude 
upon an estate. Escriche ; �Iulford v. Le 
Franc, 26 Cal. 88. 

E NtB REVER. L. Fr. To write down in 
short ; to abbreviate, or, in old language, im
bre'U'iate ; to put into a schedule. Britt. c. 1. 

EN V I  E. L. Fr. In life ; alive. Britt. c. 50. ENCAUSTU M. In the civil law. A kind of 

ENIABLE. To give power to do something. 
In the case of a person under disability as 
to dealing with another, "enable" has the 
primary meaning of removin� that disabili
ty ; not of conferring a compulsory power as 
against that other ; 66 L. J. Ch. 208 ; [1897] 
A. C. 647. 

ENABLl N,G POWER. When the donor of a 
power, who is the owner of the estate, confers 
upon persons not seised of the fee the right 
of creating interests to take effect out of it, 
which could not be done by the donee of the 
power unless by such authority, this is called 
an "enabling power." 2 Bouv. Inst. no. 1928. 

E NABL I NG STATUTE. The act of 32 Henry 
VIII. c. 28, by which tenants in tail, husbands 
seised in right of their wives, and others 
were empowered to make leases for their lives 
or for twenty-one years, which they could not 
do before. 2 Bl. Comm. 319 ; Co. Litt. 44a. 
The phrase is also applied to any statute en
abling persons or corporations to do what be
fore they could not. 

ENACH. In Saxon law. The satisfaction 
for a crime ; the recompense for a fault. 
Skene. 

ENACT. To establish by law ; to perform 
or effect ; to decree. The usual introductory 
formula in making laws is, "Be it enacted." 
In re Senate File, 25 Neb. 864, 41 N. 'V. 981. 

E N ACT I N,G CLA USE. That part of a statute 
which declares its enactment ana serves to 
identify it as an act of legislation proceeding 
from the proper legislative authority. Vari
ous formulas are used for this clause, such as 
"Be it enacted by the people of the state of 
Illinois represented in general assembly," "Be 
it enacted by the senate and house of repre-

ink or writing fluid appropriate to the use 
of the emperor. Cod. 1. 23, 6. 

EN C EI NTE. Pregnant. See Pregnancy. 

EN C H ESON.  The occasion, cause, or reason 
for which an�Tthing is . done. Termes de la 
Ley. 

ENCLOSE. In the Scotch law. To shut up 
a jury after the case has been submitted to 
them. 2 Alis. Crim. Pl'. 634. See Inclose. 

E N'C LOSU RE. See Inclosure. 

EN COM I EN DA. In Spanish· law. A grant 
from the crown to a private person of a 
certain portion of territory in the Spanish 
colonies, together with the concession of a 
certain number of the native inhabitants, on 
the feudar principle of commendation. 2 
Wools. Pol. Science, 161, 162. Also a· royal 
grant of privileges to the military orders of 
Spain. 

ENCOURAGE. In criminal law. To insti
gate ; to incite to action ; to give courage to ; 
to inspirit ; to embolden ; to raise confidence ; 
to make confident ; to help ; to forward ; to 
advise. Comitez v. Parkerson (C. C.) 50 F. 
170 ; True v. Com., 90 Ky. 651, 14 S. W. 684 ; 
Johnson v. State, 4 Sneed (Tenn.) 621 ; State 
v. Pickel, 116 Wash. 600, 200 P. 316, 317 ; Unit
ed States v. Strong (D. C.) 263 F. 789, 796 ; 
Voris v. People, 75 Colo. 574, 227 P. 55i, 553 ; 
U. S. v. International Silver Co. (C. C. A.) 
271 · F. 925, 927 ; United States v. Ault (D. 
C.) 263 F. 800, 811. 

ENCROAC H .  'Do gain unlawfully upon the 
lands, property, or authority of another ; as 
if one man presses upon the grounds of an
other too far, or if a tenant owe two shill
ings rent-service, and the lord exact three. 
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So, too, the Spencers were said to encroach Tonopah Mining Co. v. West End Consol. 
the king's authority. Blount ; Plowd. 94a. Mining Co., 247 U. S. 450, 38 S. Ct. 574, 575, 

E N C ROAC H M ENT. An encroachment upon 
a street or highway is a fixture, such as a 
wall or fence, which illegally intrudes into or 
invades the highway or incloses a portion 
of it, diminishing its width or area, but with
out closing it to public travel. State v. Kean, 
69 N. H. 122, 45 A. 256, 48 L. R. A. 102 ; State 
v. Pomeroy, 73 Wis. 664, 41 N. oW. 726 ; Bar
ton v. Campbell, 54 Ohio St. 147, 42 N. E. 698 ; 
Grand Rapids v. Hughes, 15 Mich. 57 ; State 
v. Leaver, 62 ·Wis. 387, 22 N. W. 576 ; Bloom 
v. City of Orange, 91 N. J. Law, 376, 103 A. 
395 ; Bier v. Walbaum, 102 N. J. Law, 368, 
131 A. 888, 889 ; State v. Scott, 82 N. H. 278, 
132 A. 685, 686. 

I n the Law of Easements 

Where the owner of an easement alters the 
dominant tenement, so as to impose an ad
ditional restriction or burden on the servient 
tenement, he is said to commit an encroach
ment. Sweet. 

ENC U M B E R. See Incumber. 

ENCUM B R:A NCE. See Incumbrance. 

END. Object ; intent. Things are construed 
according to the end. Finch, Law, b. 1, c. 3, 
no. 10. 

-En d on o'r nearly so. Approaching vessels 
whose courses diverge not more than one or 
two points .are meeting "end on or nearly so," 
within article 18 of the Inland Rules (33 US 
CA § 203), and are required to pass port to 
port. The Amoleo (C. C. A.) 283 F. 890, 893. 

-End to end.  The expression "end to end," 
used in a patent claim in describing the 
relative position of rollers, does not neces
sarily require that there shall be no longi
tudinal space between the ends of the roll
ers, nor impose a limitation which will enable 

. another to avoid infringement by leaving a 
space between them, where it does not change 
their function or mode of operation. Stebler 
v. Riverside Heights Orange Growers' Ass'n 
(0. C. A.) 205 F. 735, 740. 

EN D L I N ES. In mining law, the end lines 
of � claim, as platted or laid down on the 
ground, are those which mark its boundaries 
on the shorter dimension, where it crosses 
the vein, while the "side lines" are those 
which mark its longer dimension, where it 
follows the course of the vein. But with 
reference to extra-lateral rights, if the claim 
as a whole crosses the vein, instead of fol
lowing its course, the end lines will become 
side lines and vice versa. Consolidated Wy
oming Gold Min. Co. v. Champion Min. Co. 
(C. C.) 63 F. 549 ; Del Monte Min. & Mill. 
Co. v. Last Ohl;lllce Min. 00., 171 U. S. 55, 18 
S. Ct. 895, 43 J... Ed. 72 , ; Northport Smelting 
& Refining Co. v. Lone Pine-Surprise. Consolo 
Mi�es O() • .  (D. C.) 271 F. 105: 108 ; jim "Butler 

62 L. Ed. 1207. 

E N D  O F  WI L L. Whether a will has been 
signed or attested at the "end" depends on 
the particular facts and circumstances of each 
case. In re Peiser's Will, 79 Misc. 668, 140 
N. Y. S. 844, 846 ; In re Rudolph's Estate, 
97 Misc. 548, 163 N. Y. S. 411, 412 ; In" re 
Lowden's Estate, 106 Misc. 707, 175 N. Y. S. 
591 ; In re Moro's Estate, 183 Cal. 29, 190 P. 
168, 169, 10 A. L. R. 422. 

E N D  81 LLS. The sill of a car is one of the 
main longitudinal timbers which are connect
ed transversely by the end sills, bolsters, and 
cross-ties. Sills are divided into side siDs, 
intermediate sills, and center sills. The end 
sill is the transverse member of the under 
frame of a car framed across the ends of all 
the longitudinal sills. In passenger cars the 
end sill comes directly under the end door ; 
the platform with its various parts usually 
being a separate construction. The platform 
end sill is the transverse end piece of the 
platform frame, and is also called the "end 
timber" and buffer beam on passenger equip
ment cars. Hill v. Minneapolis, St. P. & S. S. 
M. Ry. Co., 160 Minn. 484, 200 N. W. 485, 486. 

ENDENZI E, or E N D EN I ZEN. To 
free ; to enfranchise. 

make 

E N D OCARD I TI S. In ,medical jurisprudence. 
An inflammation of the muscular tissue of 
the heart. 

E N D O RSE. See Indorse. 

E N D OW. To give a dower ; to bestow upon ; 
to make pecuniary provision for. Fish v. 
Fish, 184 Ky. 700, 212 S. W. 586, 587 ; In re 
McLure'S Estate, 63 Mont. 536, 208 P. 900, 
902. 

E N DOWED SCHOOLS. In England, certain 
schools having endowments are distinctively 
known as "endowed schools ;" and a series of 
acts of parliament regulating them are known 
as the "endowed schools acts." Mozley & 
Whitley. 

E N D OWM ENT. The assignment of dow
er ; the setting 'off a woman's dower. 2 Bl. 
Comm. 135. 

In appropriations of churches (in Eng
lish law,) the setting off a sufficient mainte
'nance for the vicar in perpetuity. 1 Bl. 
Comm. 387. 

The act of settling a fund, or permanent 
pecuniary provision, for the maintenance of 
a public institution, charity, coUege, etc. 

A fund settled upon a public institution, 
etc., for its maintenance or use. 

. 

The words "endowment" and "fund," in a. stat:' 
ute exempting from taxation the real estate, the 
furniture and personal property, and the "endow
ment or fund" of religious and educational corpo
ratioJlSt are ejusdem generia, and intended to com-
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prehend a class of property different from the other 

two, not real estate or chattels. The difference 
between the words is that "fund" is a general 
term, including the endowment, while "endowment" 
means that particular fund, or part of the fund, of 
the institution, bestowed for its more permanent 

uses, and usually kept sacred for the purposes 
intended. The word "endowment" does not, in 
such an enactment, include real estate. See First 
Reformed Dutch Church v. Lyon, 32 N. J. Law, 360 ; 
Appeal of Wagner Institute, 116 Pa. 555, 11 A. 402 ; 
Floyd v. Rankin, 86 Cal. 159, 24 P. 936 ; Liggett v. 
Ladd, 17 Or. 89, 21 P. 133 ; M'illsaps College v. City 
of Jackson, 48 S.  Ct. 94, 95, 275 U. S. 129, 72 L. Ed. 
196 ; Millsaps College v. City' of Jackson, 136 Miss. 
795, 101 So. 574, 575. 

ENDOWMENT PO LI CY. In life insurance. 
A policy which is payable when the insured 
reaches a given age, or upon his decease, if 
that occurs' earlier. Carr v. Hamilton, 129 U. 
S. 252, 9 S. ct. 295, 32 L. Ed. 669 ; State v. 
Orear, 45 S. W. 1081, 144 Mo. 157. 

ENEMY, in public law, slignifies either the 
state whicth is at war with another, or a 
citizen or subject of such state, or a person, 
partnership, or corporation doing business 
within the territory of an enemy state or an 
ally thereof. Swiss Nat. Ins. Co. v. Miller, 
2B7 U. S. 42, 45 S. Ct. 213, 214, 69 L. Ed. 504 ;  
Nederlandsche Petroleum en Asphalt Maats
chappij v. Interocean Oil Co., 203 N. Y. S.  45, 
48, 208 App. Div. 107 ; United States v. Fricke 
(D. C.) 259 F. 673, 675 ; Rossie v. Garvan (D. 
0.) 274 F. 447, 453 ; Tortoriello v. Seghorn 
(N. J. Ch.) 103 A. 393. 

Alien Enemy 

An alien, that is ,  a citizen or subject ot a 
foreign state or power, residing within a giv
en country, is called an "alien ami" if the 
country where he lives is at peace with the 
country of which he is a citizen or subject ; 
but if a state of war exists between the two 
countries, he is called an "alien enemy," and 
in that character is denied access to the 
courts or aid from any of the departments of 
government. 

Enemy's Property 

In international law, and particularly in 
the usage of prize courts, this term designates 
any property which is engaged or used .in 
illegal intercourse with the public enemy, 
whether belonging to an ally or a citizen, as 
the illegal traffic stamps it with the hostile 
ctharacter and attaches to it all the penal con
sequences. The Benito Estenger, 176 U. S. 
568, 20 S. Ct. 489, 41: L. Ed. 592 ; The Sally, 
8 Cranch, 382, 3 L. Ed. 597 ; Prize Cases, 2 
Black, 674, 17 L. Ed. 459. 

Publ ic Enemy 

A nation at war with the United States ; 
also every citizen or subject of such nation. 
Not including robbers, thieves, private depre
dators; or riotous mabs. State v. Moore, 74 
Mo. 417, 41 Am. Rep. 322 ; Lewis v. Ludwick, 
6 Cold. (Tenn.) 368, 98 Am. Dec. 454 ; Russell 
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v. Fagan, 7 Houst. (Del.) 389, 8 A. 258 ; Mis
souri .Pac. Ry. 00. v. Nevill, 60 Ark: 375, 30 
S. W. 425, 28 L. R. A. 80, 46 Am. St. Rep. 208. 

The term has latterly acquired, in the vo
cabulary of journalism and civic indignation, 
a more extended meaning, denoting a paftic
ularly notorious offender against the crim
inal laws, especially one who seems more or 
less immune from successful prosecution. 

EN FEO FF. To invest with an estate by feoff
ment. To make a gift of any cOqloreal heredi
taments to another. See Feoffment. 

EN FEOFFM ENT. The act of investing with 
any dignity or possession ; also the instru
ment or deed by which a person is invested 
with possessions. 

E N F I TEU_S I S. In Spanish law. Emphyteu
sis, (q. v.) See MulfO'rd v. Le Franc, 26 Cal. 
103. 

EN FO RCE. To put into execution ; to cause 
to take effect ; to make effective ; as, to en
force a writ, a judgment, or the collection 
of a debt or fine ; to compel obedience to'. 
Breitenbach v. Bush, 44 Pa. 320, 84 Am. Dec. I 

.442 ; Emery v. Emery, 9 How. Prac. (N. Y.) 
132 ; People v. Christerson, 59 Ill. 158 ; D. 
S. v. Gordin (D. C.) 287 F. 565, 572 ; Widener 
v. Sharp, 109 Neb. 76,6, 192 N. W. 726, 728. 

ENFRANCH I SE. To make free ; to 
-

incor
pOl' ate a man in a society or body poEtic. 

E N F RAN C H I S EM ENT. The act of making 
free ; giving a franchise . 01' freedom to ; in
vestiture with privileges or capacities of free
dom, or municipal or political liberty. Ad
mission to the freedom of a city ; admission 
to political rights, and particularly the right 
of suffrage. Anciently, the acquisition of 
freedom by a villein from his lord. 

The word is now used principally either of 
the manumission of slaves, (q. v.,) of giving to 
a borough or other constituency a right to re
turn a member or members to parliament, or 
of the conversion o·f copyhold into freelhold. 
Mozley & Whitley. 

EN FRANCH I SE M ENT O F  COPYH O LDS. In 
English law. The conversion of copyhold in:
to freehold tenure, by a conveyance of the 
fee-simple of the property fro'll the lord of 
the manor to the copyholder, or by a release 
from the lord of all seigniorial rights, etc., 
which destroys the customary descent, and al
so all rights and privileges annexed to tJhe 
copyholder's estate. 1 Watk. Copyh. 362 ; 2 
Steph. Comm. 51. 

ENGAGE. To employ or involve one's self ; 
to take part in ; to embark on. Smallwood 
v. Jeter, 42 Idaho, 16,9, 244 P. 149, 153 ; Bar
nett v. Merchants' Life Ins. Co. of Des Moines, 
Iowa, 87 Okl. 42, 208 P. 271, 274 ; Nowland v. 
Guardian Life Ins. Co. of America, 88 W. Va. 
563, 107 S. E. 177, 178 ; Marker v. Cleveland, 
212 Mo. App. 4B7, 252 S. W. 95. 
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ENGAGED I N  AV I AT I O N. See Aviation. 

ENGAG EM ENT. 

I n  French Law 

A contract. The obligation arising from a 
quasi contract. 

The terms "obligation" and "engagement" 
are said to' be synonymous, (17 TQullier, nO'. 
1 ;) but the Code seems specially to' apply the 
term "engagement" to those Qbligations ",ihich 
the law imposes on a man withO'ut the inter
vention of any contract, either on the part 
of the obligO'r Qr the obligee, (article 1370.) 
An engagement to' dO' O'r O'mit to' do sQmething 
amQunts to a promise. Rue v. Rue, 21 N. J. 
Law, 369. 

I n  Engl ish Practice 

The term has been appropriated ·  to denote 
a contract entered into by a married WQman 
with the intentiQn of binding O'r charging her 
separate estate, O'r, with stricter accuracy, 
a prO'mise which in the case Qf a persO'n sui 
juris WQuld be a cO'ntract, but in the case O'f 
a married WQman is nO't a contract, because 
she cannot bind herself personally, even in 
equity. Her engagements, therefore, merely 
Qperate as dispO'sitions or apPQintments pro ' 
tanto Qf her separate ' estate. Sweet. 

ENGENDER. TO' cause, to' bring abO'ut, to 
excite; to' occasiO'n, to' call forth. Lacy v. 
State, 30 Okl. Cr. 273, 236 P. 53, 54. 

EN G I N  E. This is said to be a word O'f very 
general significatiQn ; and, when used in an 
act, its meaning must be sought out from the 
act itself, and the language which surrQunds 
it, and alsO' frO'm other acts in pari materia, 
in which it occurs. AbbO'tt, J., 6 Maule & S. 
192.. In a large sense, it applies to' all uten
sils and tO'O'ls which afford the means Qf car
rying on a trade. . But in a mQre limited sense 
it means a thing of considerable dimensiO'ns, 
Qf a fixed 0'1" permanent nature, analO'gO'us to' 
an erectiO'n or building. Id. 182. And see 
Lefler v. Forsberg, 1 App. D. O. 41 ; BrQwn 
v. Benson, 101 Ga. 753, 29 S. E. 215. 

Within EmplQyers' Liability Law, § 1, par. 
2, subd. (a), an "engine" is an ingeniO'us Qr 
skillful contrivance ased to effect a purpose, 
and is often synonymous with the wO'rd "ma
chine" ; machinery being any cQmbination O'f 
mechanical means designed to' work together 
sO' as to effect a given end. Haddad v. CO'm
mercial MO'tor TrUCk CQ., 146 La. 897, 84 So. 
197, 198, 9 A. L. R. 1380. 

Com pound Compressed Air Engine 

An engine in which the compressed air is 
first used in a high pressure cylinder, that is, 
in a cylinder of relatively small diameter, and 
after driving the pistO'n connected therewith, 
instead Qf being permitted to' escape, is COIi
veyed to a low pressure cylinder, that is, to' a 
cylinder of larger diameter, where it still has 
sufficient expansive fQrce to' drive anO'ther 
pistO'n. This operation may again be repeated 
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in a third cylinder or the air be permitted 
to' escape to' the atmosphere. H. K. Porter 
CO'. v. Baldwin Locomotive Works (D. O.) 219 
F. 226, 229. 

ENG LESH I R E. A law was made by Canute, 
fO'r the preservatiO'n O'f his Danes; that, when 
a man was killed, the hundred or town shO'uld 
be liable to' be amerced, unless it could be 
prO'yed that the person killed was an English
man. This proof was called "Engleshire." 1 
Hale, P. C. 447 ; 4 Bl. CO'mm. 195 ; Spelman. 

ENG LETERRE. L. Fr. England. 

E N G L I S H  I N FO R MAT I O N. In English law. 
A proceeding in the cO'urt of exchequer in mat
ters O'f revenue. 

ENG�I'S H  MAR R I AGE. This phra-se may re
fer to' the place where the marriage is 
sO'lemnized, 0'1" it may refer to' the nationality 
and domicile of the parties between whom it 
is sO'lemnized, the place where the uniO'n sO' 
ereated is to' be enjoyed. 6 PrO'b. Div. 51. 

ENGRAV I NG.  In cO'pyright law. The art of 
producing on hard material incised or raised 
patterns, lines, and the like, from which an 
impressiO'n or print is taken. The term may 
apply to a text 0'1" script, but is generally 
restricted to' pictorial illustratiQns 0'1" works 
cO'nnected with the fine arts, not including 
the reproductiO'n of pictures by meal1'S O'f 
photography. 'VO'od v. AbbO'tt, 5 Blatchf. 
325, Fed. Cas. No. 17,938 ; Higgins v. Keuf
fel, 140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 
470 ; In re American Bank NO'te Co., 27 Misc. 
Rep. 572, 58 N. Y. Supp. 276. 

ENGR OSS. To copy the rude draft O'f an in
strument in a fair, large hand. TO' write out, 
in a large, fair hand, on parchment. 

I n  O ld Crimi nal Law 

TO' buy up sO' much O'f a cO'mmodity on the 
market as to' obtain a mQnopoly and sell again 
at a fO'rced price. 

ENGROSSER. One who engrO'sses 0'1" writes 
O'n parchment in a large, fair hand. 

One whO' purchases large quantities of any 
cO'mmodity in order to' acquire a mO'nopoly, 
and to' sell them again at high prices. 

E NGROSS I N G. In English law. The getting 
intO' O'ne's possessiO'n, O'r buying up, large 
quantities of cO'rn, or O'ther dead victuals, 
with intent to' sell them again. The tO'tal en
grO'ssing of any O'ther cO'mmodity, with in
tent to sell it at an unreasO'nable price. 4 Bl. 
Comm. 158, 159. This was a misdemeanor, 
punishable by fine and imprisonment. Steph. 
Crim. 'Law, 95. Now repealed by 7 & 8 Viet. 
·c. 24. 4 Steph. Comm. 291, note. 

ENHANCED. This wO'rd, taken in an un
qualified sense, is synO'nymO'US with "in
creased,'" and compreliends " any increase O'f 



663 ENlLOLLED BILL 

value, however caused or arising. Thornburn hitt v. U. S., 16 Ct. C1. 213 ; Erichson v. Beach, 
T. Doscher (C. C.) 32 Fed. 812. 40 Conn. 286. 

ENHER I TANCE. ' L. Fr. Inheritance. 

E N I T I A  PARS. The share of the eldest. A 
term of the English law descriptive of the lot 
or share chosen by the eldest of coparceners 
when they make a voluntary partition. The 
first choice (primer election) belongs to the 
eldest. Co. Litt. 166. 

The words "enlist" and "enlistment," in law, as 
in common usage, may signify either the complete 
fact of entering into the military service, or the 
first step taken by the recruit towards that end. 
When used in, the former sense, as in statutes con
ferring a right to compel the military service of 
enlisted men, the enlistment is not deemed com
pleted until the man has been mustered into the 
service. Tyler v. Pomeroy, 8 Allen ( Mass.) 480. 

Enlistment does not include the entry of a perE nitia pars sem per prreferenda est prop,ter 
son into the military service under a commission 

p rivileg ium retatis. CO. Litt. Hi6. The part as an officer. Hilliard v. stewartstown, 48 N.' H. 
of the elder sister is always to he preferred 280. 
on account of the privilege of age. Enlisted applies to a drafted man as well as a 

ENJO I N. To require ; <;ommand ; pO'sitively 
direct. To require a person, Iby writ of in
junction from a court of equity, to perform, 
or to abstain or desist from, some act. Clif
ford v. Stewart, 95 Me. 38, 49 Atl. 52 ; Law
rence v. Cooke, 32 Hun, 126 ; Brimberg v. 
Hartenfeld Bag Co., 89 N. J. Eq. 425, 105 A. 
68, 69. 

ENJOYM ENT. The exercise of a right ; the 
possession and fruition of . a right, privilege 
or incorporeal hereditament. 

Comfort, consolation, contentment, ease, 
happiness, pleasure and 'Satisfaction. Na
tional Surety Co. v. Jarrett, 95 W. Va. 420, 
121 S. E. 291, 295. 

Adverse Enjoyment 

The possession or exercise of an , easement, 
under a claim of right against the owner of 
the land out of which .such easement is de
rived. 2 Washb. Real Prop. 42 ;  Cox v. For
rest, 60 Md. 79. 

Quiet Enjoyment 

Covenant for. See Covenant. 

E N LARGE. To make larger ; to increase ; 
to extend a time limit ; to grant further time. 
Also to set at liberty one who has been im
prisoned or in custody. 

E N LARGER L'ESTATE. A species of release 
which inures :by way of enlarging an estate, 
and consists of a conveyance of the ulterior 
interest to the particular tenant ; as if there 
be tenant for life or years, remainder to an
other in fee, and he in remainder releases all 
his right to the particular tenant and his 
heirs, this gives him the estate in fee. 1 
Steph. Comm. 518. 

E N LARG I NG. E..�tending, or making more 
comprehensive ; as an enlarging statute, 
which is a remedial statute enlarging or ex
tending the common law. 1 BI. Comm. 86, 87. 

E N L I STMENT. The act of one who volun
tarily enters the military or naval service of 
the government, contracting to 'serve in a sub
ordinate capacity. Morrissey v. Perry, 137 
U. S. 157, 11 Sup. Ct. 57, 34 L. ,Ed. 644 ; Bab-

volunteer, whose name is duly entered on the mili
tary rolls. Sheffield v. Otis, 107 Mass. 282 ; United 
States v. Prieth ( D. C. ) 251 F. 946, 952 ; Watson 
v" Sovereign Camp, W. O. W., 116 �. C. 360, 108 S. 
E. 145 ; McQueen v. Sovereign Camp, W. O. W., 
115 S. C. 411, 106 S. E. 32. 

ENORM I A. · In old practice and pleading. 
UnlaVirful or wrongful acts ; wrongs. Et alia 
enormia, and other wrongs. This phrase con
stantly occurs in the old writs and declara
tions of trespass. 

E N O RMOUS. Aggravated. "So enormous a 
trespass." Vaughan, 115. Written "enormi
ous," in some of the old books. Enormiou8 
is where a thing is made without a rule or 
against law. Brownl. pt. 2, p. 19. 

E N P LE ET. Anciently ' used for implead. 
Cowell. 

ENQU ETE, or ENQUEST. In canon law. 
An 'examination of witnesses, taken down in 
writing, by or before an authorized judge, for 
the purpose of gathering testimony to ,be used 
on a trial. 

E N REG I STREMENT. In French law. Reg
istration. A formality whiCh consists in in
scri,bing on a register, specially kept for the 
purpose by the government, a summary anal
ysis of certain deeds and documents. At 
the same time ' that 'such analysis is inscribed 
upon the register, the clerk :places upon the 
deed a memorandum indicating the date up
on which it was registered, and at the side 
of such memorandum an impression is made 
with a stamp. Arg. Fr. Merc. Law, 558. 

ENRO LL. To register ; to make a record ; 
to enter on the rolls of a court ; to transcribe. 
Ream v. 'Com., 3 Sergo & R. (Pa.) 209. 

E N R O LLED B I L L. In legislative practice, a 
bill which has been duly introduced, finally 
passed by both houses, signed by the proper 
officers of each, approved ,by the governor (or 
president) and filed by the secretary of state. 
Sedgwick County Com'rs V. Bailey, 13 Kan. 
60S ; Rice 1{. I-,onoke-Cabot Road Improve
ment Dist. No. 11, of Lonoke County, 142 Ark. 
454, 221 S. W. 179, 181. 



ENROLLMENT 

ENRO LLMENT. The act of putting upon R 
ro.ll. 

In English law. The registering o.r enter
ing on the rolls of chancery, king's bench, 
common plea's, or exchequer, o.r ,by the clerk of 
the peace in the records of the quarter ses
sions, of any lawful act ; as a recognizance, 
a deed of bargain and sale, and the like. 
Jacob. 

ENRO LLMENT O F  V ESSELS. In the laws 
of the United States on the subject of mer
chant shipping, the recording and certifica
tion of vessels employed in coastwise or in
land navigation ; as distinguished from the 
"registration" of vessels employed in foreign 
commerce. U. S. v. Leetzel, 3 Wall. 56,6, 18 
L. Ed. 67. 

E N RO LLM ENT R ECO RDS. All the testi
mony and exhibits tending to establish age 
that were in evidence before the Commission 
to the Five Civilized Tribes and the conclu
sion'S of the Commission based thereon from 
the date of the application for enrollment 
of any particula r individual up to the date 
of the ascertainment ,by the Commission as 
to whether the name of such person was in
tended to. be included upon the final roll of 
the nation in which he claimed citizenship. 
Campbell v. McSpadden, 44 Okl. 138, 143 P. 
1138, 1139 ; Scott v. Brakel, 43 Okl. 655, 143 
P. 510, 513 ; Perryman v. Sharp, 71 Old. 242, 
176 P. 526, 528 ; Winsor v. Wilkinson, 98 Okl. 
183, 244 P. 716, 718 ; Duncan v. Byars, 44 
Ok!. 538, 144 P. 1053, 1054. 

ENS LEG I S. L. L�t. A creature of the law ; 
an artificial being, as contrasted with a nat
ural person. Applied to corporation's, con
sidered as deriving their existence entirely 
from the law. 

ENSC H E D U LE. To insert in a list, account, 
or writing. 

E NSEAL. To seal. Ensealing is still used' as 
a formal word in conveyancing. 

E NSERVER. L. Fr. To make subject to a 
service or servitude. Britt. c. 54. 
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er, or, in other words, the points wherein such an 
estate differs from an estate in fee-simple. And 
this is often its popular sense ; but sometimes i,t 
is, in popular language, used differently, so as to 
signify a succession of life-estates, as when it is 
said that " an entail ends with A.," meaning that 
A. is the first person who is entitled to bar or 
cut off the entail, being in law the first tenant 
in tail. Mozley & Whitley. 

Break or Bar an En tail 

To free an estate from the limitations im
posed by an entail and permit its free disposi
tion, anciently by means of a fine or common 
recovery, but now by deed in which the ten
ant and next heir join. 

Quasi Entail 

An estate pur autr� vie may be granted, not 
only to a man and his heirs, but to a man and 
the heirs of his body, which is termed a 
"quasi entail ;" the interest so granted not 
being properly an estate-tail, (for the statute 
De Donis applies only where the subject of the 
entail is an estate of inheritance,) but yet so 
far in the nature of an estate-tail t.hat it will 
go to the heir of the body as special occupant 
during the life of the cestui que vie, in the 
same manner as an estate of inheritance 
would descend, if limited to the grantee and 
the heirs of his body. Wharton. 

' 

ENTA I LED. Settled or limited to specified 
heirs, o.r in tail. 

ENTA I LED M O N EY. Money directed to be 
invested in realty to be ent'ailed. 3 & 4  Wm. 
IV, c. 74, §§ 70, 71, 72. 

ENTA I LM E NT. An interference with and 
curtailment of the ordinary rules pertaining 
to devolution by inheritance ; a limitation 
and direction by which property i'S to descend 
different from the course which it would take 
if the creator of the entailment, grantor or 
testator, had 'been content that the estate 
should devolve in regular and general suc
cession to heirs at law in the statutory order 
of precedence and sequence. Gardner v. An
derson, 114 Kan. 778, 227 P. 743, 748. 

ENTE N C I O N. In old English law. The 
ENSUE. To follow after ; to follow in order plaintiff's count or declaration. 
or train of events. Agricultural Publishers' 
Ass'n v. Homestead Co. ,  197 Iowa, 380, 197 N. 
W. 314. 

E NTA I L, 'V. To settle or limit the succession 
to real property ; to create an estate tail. 

ENTAI L, n. A fee abridged or limited to 
the issue, or certain classes of issue, instead 
of descending to all the heirs. 1 Wash-b. Real 
Prop. 66 ; Cowell ;

' 
2 Bl. Comm. 112, note. 

Stearns v. Curry, 306 Ill. 94, 137 N. E. 471, 
472. 

Entail, in legal treatises, is used to signify an 
estate tail, especially with reference to the re
straint which such an estate imposes upon its own-

ENTEN D M ENT. The old form of intend
ment (q. v.) derived directly from the French, 
and used to denote the true meaning or sig
nification of a word or 'Sentence ; that is, the 
understanding or construction of law. 
Cowell. 

E NTER. 

In the Law of Real P roperty 

To go upon land for the purpose of taking 
possession of it. In strict usage, the enter
ing is preliminary to the taking possession 
but . in ,common parlance the entry is now 
merged in the taking possession. See Entry. 
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I n , Practice 

To place anything before a court, or upon 
or among the records, in a formal and regular 
manner, and usually in writing ; as to "en
ter an appearance," to "enter a '  judgment." 
In this sense the word is nearly equivalent to 
setting down formally in writing, in either 
a full or a,bridged form. 

I n  General 

-Enteri n g  judgments. The formal entry of 
the judgment on the rolls of the court, which 
is necessary before 'bringing an appeal or an 
action on the judgment. Blatchford v.  New
berry, 100 Ill. 49,1 ; 'Winstead v. Evans (Tex. 
Civ. App.) 33 S. W. 5S0 ; Coo v. Erb, 59 Ohio 
St. 259, 52 N. E. 640, 69 Am. St. Rep. 764. 
The entering of judgment is a ministerial act 
performed by the clerk of court by means of 
which permanent evidence of judicial act in 
rendering judgment is made a record of the 
court. Kittrell v. Fuller (Tex. Civ. App.) 281 
S. W. 575, 576. Under some statutes, the en
tering consists merely in the filing of a judg
ment with the clerk ; Mathison v. Anderson, 
107 Wash. 617, 182 P. 622 ; Amazon Rubber 
Co. v. Morewood Realty Holding Co., 100 Ohio 
St. 29,1 , 142 N. E. 363 ; but under other acts, 
the entry of a judgment consists in the record
ing of it in the judgment book ; Wilson v. 
Durkee, 20 Cal. App. 492, 129 P. 617, 618 ; 
Netherton v. Frank Holton & Co., 189 Wis. 
461, , 205 N. W. 388, 3S9. 

-Enteri n g  short. When bills not due are paid 
into a bank by a customer, it is the custom 
of some bankers not to carry the amount of 
the bills directly to his credit, but to "enter 
them short," as it is called, i. e., to note down 
the receipt of the bills, their amounts, and the 
times when they become due in a previous col
umn of the page, and the amounts when re
ceived are carried forward into the usual cash 
column. Sometimes, instead of entering such 
bills short, bankers credit the custDmer direct
ly with the amount of the bills as cash, charg
ing interest on any advances they may make 
on their account, and allow him at once to 
draw upon them to that amount. If the bank
er becomes bankrupt, the property in bills en
tered short dO'es not pass to' his assignees, 
but the customer is entitled to them if they 
remain in his hands, or to their proceeds, if 
received, subject to any lien the banker may 
:ha ve upon them. Wharton. 

ENTERCEUR. L. Fr. A party challenging 
(claiming) goods ; he who has placed them 
in the hands of a third person. Kelham. 

Co. v. Railroad Commission of W1sconsin, 167 
Wis. 19, 166 N. W. 435, 438. 

ENTERTA I N M ENT. This word is synony
mous with "board," and includes the ordinary 
necessaries of life. See Scattergood v. Water
man, 2 Miles (Pa.) 323 ; Lasar v. Johnson, 125 
Oal. 549, 58 P. 161 ; In re Breslin, 45 Hun, 
213. Hospitable provision for the wants of a 
guest, especially a proviSion for the table. 
City of Ft. Smith v. Gunter, 106 Ark. 371, 154 
S. W. 181, 183. 

ENTH USIASTS. Those who believe far more 
than they can prove and can prove far more 
than any one else , can believe. Peskind v. 
State, 115 Ohio St. 279, 152 N. E. 670. 

ENT I C E. To wrongfully solicit, persuade, 
procure, allure, attract, draw by blandish
ment, coax or seduce. , Nash v. Douglass, 12 
Abb. Prac. N. S. (N. Y.) 190 ; People v. Car
rier, 46 Mich. 442, 9 N. W. 487 ; Gould v. 
State, 71 Neb. 651, 99 N. W. 543 ; State v. 
Norris, 82 01'. 680, 162 P. 859 ; Smith v. Mitch
ell, 64 Oal. App. 463, 221 P. 964, 966 ; Bryant 
v. State, 21 Ga. App. 668, 94 S. E. 856, 857 ; 
Nieberg v. Cohen, 88 Vt. 281, 92 A. 214, 217, 
L. R. A. 1915C, 483, Ann. Cas. 1916C, 476' ; 
Tavlinsky v. Ringling Bros. Circus Co., 113 
Neb. 632, 204 N. W. 388, 389' ; Cockrell v. 
State, 71 Tex. Cr. R. 543, 160 S. W. 343, 345, 48 
L. R. A. (N. S.) 1001. 

ENTI R E. Whole ; without division, separa
tion, or diminution ; unmingled ; complete in 
all its parts ; not participated in by others. 
15 Cyc. 1,054 ; 11 Amer. & Eng. Enc. Law, 48 ; 
Miller v. Walley, 122 Miss. 521, 84 So. 466, 
468 ; City of Waco v. Texas Life Ins. Co. (Tex. 
Civ. App.) _228 S. W. 245, 247. 

. 

ENT I RE BA LANCE O F  MY ESTATE. The 
residue. In re Taylor's Estate, 239 Pa. 153, 86 
A. 708, 711. 

ENT I R E CONTRACT. See Contract. 

ENT I RE DAY. This phrase signifies an un
divided day, not parts of two days. An en
tire day must have a legal, fixed, precise time 
to begin, and a fixed, precise time to end. A 
day, in contemplation of law, comprises all 
the twenty-four hours, beginning and ending 
at twelve o'clock at night. Robertson v. 
State, 43 Ala. 325. In a statute :requiring the 
closing of a.ll liquor saloons during "the en
tire day of any election," etc., this phrase 
means the natural day of twenty-four hours, 
commencing and terminating at midnight. 
Haines v. State, 7 Tex. App. 30 .. 

ENT I R E  I NTEREST. The whole interest or 
ENTERPR I SE. In Workmen's Compensa- right, without diminution. Where a person in 
tion Law. A hazardous undertaking or proj- selling his tract of 

' 
land sells also his entire 

eet. Hahnemann Hospital v. Industrial Board interest in all improvements upon public land 
of Illinois, 282 Ill. 316, 118 N. E. 767, 770 ; adjacent thereto, this vests in the purchaser 
Uphoff v. Industrial B,oard of Illinois, 271 Ill. only a quitclaim of his interest in the improve-
312, 111 N. E. 128, 129, L. R. A. 1916E, 329, ments. McLeroy v. Duckworth, 13 La. Ann. 
Ann. Cas. 1917D, 1 ;  Menasha Woodenware ' 410. 



ENTIRE LOSE or SIG1I'l' 

ENT I RE LOSS O F  S I G HT. In respect of one 
eye, or both. Substantial blindness, not neces
sarily absolute. International Travelers' 
Ass'n v. Rogers (Tex. Civ. App.) 163 s. W. 421, 
422. There was "entire loss of sight" of eye 
within accident policy, where insured could 
not distinguish one object from another in 
the strongest light, though he could discrim
inate a flo<>,d of light from total darkness. 
Tracey v. Standard Acc. Ins. 00.., 119 Me. 131, 
109 A. 490, 494, 9 A. L. R. 521. Oontra, 
KeywQrth v. Atlantic Mills, 42 R. I. 391, 108 
A. 81, 8 A. L. R. 1322. See Blind; Complete 
and Permanent LQSS Qf Sight Qf BQth Eyes. 

ENTI RE STRUCTU RE. 'Under lien statute. 
Not a completed, as distinguished from an un
completed, building, but . a new structure, nQt 
before existing, as distinguished from better
ments and repairs on previously constructed 
improvements. Atkinson v. Colorado. Title & 
Trust Co.., 59 CQIQ. 528, 151 Po 457, 461. 

ENTI RE TENANCY. A sQle possession by 
one person, called "severalty," which is con
trary to. several tenancy, where a joint or com
mon possession is in one or more. 

ENT I RE USE, BENEF I T, ETC. These words 
in the haberu],.um of a trust-deed for the bene
fit of a married woman are equivalent to the 
words "sole use," or "sole, and separate use," 
and consequently her husband takes nothing 
under such deed. Heathman v. Hall, 38 N. C. 
414. 

ENT I R ELY W I T H O UT U N D E RSTAN D I NG.  
Inability to  comprehend nature and effect of 
transaction involved, not necessarily absolute 
imbecility, idiQcy or mental incapacity. Bar
low v. Strange, 120 Ga. 1015, 101'8, 48 S. E. 
344 ; Bond v. First Nat. Bank, 19 Ga. App. 
817, 92 S. E. 285 ; Long v. Anderson, 77 Oklo 
95, 186 P. 944, 945 ; Markus V. Lester, 59 Oat 
App. 564, 211 P. 240, 241 ; Fleming v. Consoli
dated MQtor Sales 00., 74 Mont. 245, 240 P. 
376, 381. 

ENTI RETY. The whole, in cQntradistinction 
tOo a moiety or part only. When land is con
veyed to husband and wife, they do not take 
by moieties, but both are seised of the en-

, tirety. 2 Kent, Comm. 132 ; 4 Kent, Comm. 
362. Parceners, Qn the Qther hand, have not 
an &n,tirety of interest, but each is properly 
entitled to the whole of a distinct moiety. 2 
BI. Comm. 188. See Estate by the Entirety. 

The wQrd is also used to designate that 
which the law considers as Qne whole, and 
not capable of being divided into parts. Thus, 
a judgment, it is held, is an entirety, and, if 
void as to one of the two. defendants, cannot 
be valid as to the other . .  So, if a contract is 
an entirety, no part Qf the consideratiQn is 
due until the whole has been performed. 

ENTITLE. In its usual sense, to entitle is to 
give a right or title. Felter v. McOlure, 135 
Wash. 410, 237 P. 1010, 1011 ; Spencer v. 
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Barker, 96 Kan. 300, 149 P. 73.6, 738 ; Ed
ward Barron Estate Co. v. Waterman, 32 Cal. 
App. l71, 162 P. 410, 412 ; Norton v. State, 104 
Wash. 248, 176 P. 347, 349. Therefore a per
son is said to be entitled to property when be 
has a right to it. Com. v. Moorhead, 7 Pa. Co. 
Ct. R. 516 ; Thompson v. Thompson, 107 Ala. 
163, 18 So. 247. 

I n Ecclesiastical Law 

To entitle is to give a title or ordination 
as a minister. 

ENTRA I LS. Intestines. "Entrails" of a calf 
do not include pluck and sweetbread. CQm
monwealth v. Cohen, 250 Mass. 570, 146 N. E. 
228, 230. 

ENTRAPMENT. The act of Qfficers or agents 
Qf the government in inducing a person to. 
commit a crime not contemplated by him, for · 
the purpose of instituting a criminal prQse
cution against him. State v. Jarvis, 105 W. 
Va. 499, 143 S. E. 235, 236 ; U. S. v. Wray (D. 
C.) 8 F.(2d) 429, 430 ; Polski v. U. S. (C. C. 
A.) 33 F. (2d) 686, 687 ; Swallum v. U. S. (C. C. 
A.) 39 F.(2d) 390, 393. But the mere act of an 
officer in furnishing the accused an opportuni
ty to. cQmmit the crime, where the criminal 
intent was already present in the accused's 
mind, is not Qrdinarily entrapment. State v. 
Cowling, 161 Wash. 519, 297 P. 172, 174 ; Vac� 

caro v. Collier (D. C.) 38 F.(2d) 862, 870 ; Price 
v. U. S. (C. C. A.) 56 F.(2d) 135, 136. 

ENTREBAT. L. Fr. An intruder or inter
loper. Britt. c. 114. 

ENTREGA. Span. Delivery. Las Partida-B, 
pt. 6, tit. 14. 1. 1: 

ENTREPOT. .A warehQuse or magazine for 
the deposit of goods. In France, a building 
or place where goods from abroad may be de
posited, and from whence they may be with
drawn for exportation to another country, 
withQut paying a duty. Brande ; Webster. 

ENT RY. 
I n Real Property Law 

Entry is the act Qf going peaceably upon a 
piece Qf land which is claimed as one's own, 
but is held by another person, with the inten
tion and for the purpose of taking possession 
of it. 

Entry is a remedy which the law affords to an in
jured party ousted of his lands by another person 
who has taken possession thereof without right. 
This remedy (which must in all cases be pursued 
peaceably) takes place in three only out of the five 
species of ouster, viz., abatement, intrusion, and 
disseisin ; for, as in these three cases the original 
entry of the wrong-doer is unlawful, so the wrong 
may be remedied bV the mere entry of the former 
possessor" But it is otherwise upon a discontinu
ance or deforcement, for in these latter two cases 
the former possessor cannot remedy · the wrong by 
entry, but must do so by · action, inasmuch as the 
original entry being in these cases lawf�l, and there
fo're . conferring an apparent · right of possession, the 
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law wUl not sufrer such apparent right to be OTe!'
thrown by the mere act 01" entry of the claimant. 
Brown. See Innerarlty v. Mims, 1 Ala. 674 ; Moore 

v; Hodgdon, 18 N. H. 149 ; Riley v. People, 29 Ill. 
App. 139 ; .Tohnson v. Cobb, 29 S. C. 372, 7 S. · E. 601. 

-Forcible entry. See that title. 

-Re-entry. The resumption of the possession 
of leased premises by the landlord on the ten
ant's failure to pay the stipulated rent or oth
erwise to keep the conditions of the lease. 

-O pen entry. An entry upon real estate, for 
the purpose of taking possession, which is not 
clandestine nor effected by secret artifice or 
stratagem, and (in some states by statute) one 
which is accomplished in the pres·ence of two 
witnesses. Thompson v. Kenyon, 100 Mass. 
108. 

I n  Crim inal Law 

Entry is the unlawful making one's way 
into a dwelling or other house, for the purpose 
of committing a crime therein. 

In cases of burglary, the least entry with the 
whole or any part of the body, hand, or foot, or with 
any instrument or weapon, introduced for the pur
pose of committing a felony, is sufficient to complete 
the offense. 3 Inst. 64. And see Walker v. State, 
63 Ala. 49, 35 Am. Rep. 1 ;  Com. v. Glover, 111 Mass. 
402 ; Franco v. State, 42 Tex. 280 ; State v. McCall, 
4 Ala. 644, 39 Am. Dec. 314 ; Pen. Code N. Y. § 501 ; 
Vernon's Ann. Pen. Code, art. 1393. 

I n  P ractice 

Entry denotes the formal inscription upon 
the rolls or records of a court of a note or 
minute of any of the proceedings in an action ; 
and .it is frequently applied to the filing of a 
proceeding in writing, such as a notice of ap
pearance by a defendant, and, very generally, 
to the filing of the judgment roll as a record in 
the office of the court. Thomason v. Ruggles, 
69 Cal. 465, 11 P. 20 ; State v. Lamm, 9 S. D. 
418, 69 N. W. 592 ; McMillan v. Plymouth 
Electric Light & Power Co., 70 Ind. App. 336, 
123 N. E. 446, 448 ; State v. Marty, 52 N. D. 
47S, 203 N. W. 679, 681 ; Beuhler v. Beuhler 
Realty Co., 155 La. 319, 99 So. 276, 277 ; Ex 
parte Rains, 113 Tex. 428, 257 S. W. 217, 220 ; 
Dawson v. Phillips, 78 W. Va. 14, 88 S. E.  
456, 457 ; The Washington (C. C. A.)  16 F.(2d) 
206, 208 ; Littlejohn v. Littlejohn, 236 Mass. 
326, 128 N. E. 425, 426 ; City of TaJladega v. 
Jackson-Tinney Lumber Co., 209 Ala. 106, 95 
So. 455, 458 ; State v. Ellis, 211 Ala. 489, 100 
So. 866, 867. 

-E ntry of cause for trial. In English practice. 
The proceeding by a plaintiff in an action who 
had given notice of trial, depositing with the 
ptoper officer of the court the nisi prius rec
ord, with the panel of jurors annexed, and 
thus bringing the issue before the court for 
trial. 

ENTB.Y 

stead of as at the present day delivering their 
mutual pleadings, until they arrived at the 
issue or precise point in dispute between 
them. . 

During the progress ot
'
thiS oral state

ment, a minute of the
· 
various proceedings 

was made on parchment by an officer of the 
court appointed for that purpose. The parch
ment then became the record ; in other words, 
the official history of the suit. Long after 
the practice of oral pleading had fallen into 
disuse, ·it continued necessary to enter the 
proceedings in like manner upon the parch
ment roll, and this was called "entry on the 
roll," or making up the "issue roll." But by 
a rule of H. T. 4 Wm. IV. the practice of mak
ing up the issue roll was abolished ; and i,t 
was only necessary to make up the issue in 
the form prescribed for the purpose by a rule 
of H. T'. 1853, and to deliver the same to the 
court and to the opposite party. The issue 
which was delivered to the court was called 
the "ni8i prius record ;" and that was regard
ed as the official history of the suit, in like 
manner as the issue roll formerly. was. Un
der the present practice, the issue roll or nisi 
priu"s record consists of the papers delivered 
to the court, to facilitate the trial of the ac
tion, these papers consisting of the pleadings 
simply, with the notice of triaL Brown. 

. I n  Co m mercial Law 

Entry denotes the act of a merchant, trad-
. er, or other business man in recording in his 

account-books the facts and circumstances of 
a sale, loan, or other transaction. Also the 
note or record so made. Bissell v. Beckwith, 
32 Conn. 517 ; U. S. v. Crecelius (D. C.) 34 F. 
30. The books in which such memoranda 
are first (or originally) inscribed are called 
"books of original entry," and are pr"ima facie 
evidence 

'
for certain purposes. 

-Entry in regu lar cou rse of business. A record 
setting forth a fact or transaction made by 
one in the ordinary and usual course of one's 
business', employment, office or profession, 
which it was the duty of the enterer in such 
manner to make, or which was commonly 
and regularly made, or which it was conven
ient to make, in the conduct of the business 
to which such entry pertains. Leonard v. 
State, 100 Ohio St. 456, 127 N. E. 464, 468 ; 
BoJden v. State, 140 Tenn. 118, 203 S. W. 755. 

I n  Revenue Law 

The entry of imported goods at the custom 
house consists in submitting them to the in
spection of the revenue officers, together with 
a statement or description of such goods, and 
the original invoices of the same, for the pur
pose of estimating vhe duties to be paid there
on. U. S. v. Legg, 105 J!'. 930, 45 C. C. A. 134 ; 
U. S. v. Baker, 24 Fed. Cas. 953 ; U. S. v. Sei
denberg (C. 0.) 17 F. 230. 

-Entry on the 1"011. In former times, the 
parties to an action, personally or by their S n  Parl,iamentary Law 

counsel, used to appear in open court and The "entry" of . a proposed constitutional 
make their mutual statements viva voce, in- amendment or of any other document or 
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transaction in the journal of a house of the 
legislature consists in 'recording it in writing 
in such journal, and (according to most of the 
authorities) at length. See ' Koehler v. Hill, 
60 Iowa, 543, 15 .N. W. 609 ; Thomason v. 
Ruggles, 69 Cal. 465, 11 P. 20 ; Oakland Pay. 
00. v. Hilton, 69 Cal. 479, 11 P. 3 ;  State v. 
Marcus, 160 Wis. 354, 152 N. W. 419, 425 ;  
Cudihee v. Phelps, 76 Wash. 314, 136 P. 367, 
369 ; Union Cent. Life Ins. Co. v. Saathoff, 
115 Neb. 385, 213 N. W. 342, 343 ; Boyd v. Ol
cott, 102 Or. 327, 202 P. 431, 442 ; Lee v. 
Price, 54 Utah, 474, 181 P. 948, 950. 

I n  Co pyright Law 

Depositing with the register of copyrights 
the printed title of a book, pamphlet, etc., for 
the purpose of securing cOp'yright on tll;1e same. 
The old formula for giving notice of copyright 
was, "Entered according to act of congress," 
etc. 

I n  P ubl ic Land Laws 

Under tJhe provisions of the land laws of the 
United States, the term "entry" denotes the 
filing at the land-office, or inscription upon 
its records, of the documents required to 
found a claim for a homestead or pre-emption 
right, and as preliminary to the issuing of 
a patent for the land. Chotard v. Pope, 12 
Wheat. 588, 6 L. Ed. 737 ; Sturr v. Beck, 133 
U. S. 541� 10 S. Ct. 350, 33 L. Ed. 761 ; God
dard v. Storch, 57 Kan. 714, 48 P. 15 ; Good
now v. Wells, 67 Iowa, 654, 25 N. W. 864 ; 
Stephens v. Terry, 178 Ky. 129, 198 S. W. 768, 
771. 

Tlhe I word "entry," as used in the public 
land laws, covers all methods by which a 
right to acquire title to public lands may bet 
initiated. United States v. Northern Pac. Ry. 
Co. (C. C.) 204 F. 485, 487. 

-Entry by cou rt. Acts 1923, c. 6, amending 
Acts 1921, c. 112, § 138, provides that county 
court may enter upon lands and build roads 
and within 60 days after such entry shall pe
tition for assessment of compensation. An 
"entry" within statute means the establish
ing of the road on, and appropriation of, the 
land, by a proper order of the county court. 
To effect an entry under the statute it is not 
necessary that the county court gO upon the 
lands and begin the work of construction. 
McGibson v. Roane Oounty Court, 95 W. Va. 
338, 121 S. E. 99, 104. 

-Entryman. One who makes an entry of 
land under the public land laws of the United 
States. Indian Oove 11'1'. Dist. v. Prideaux, 
25 Idaho, 112,, 136 P. 618, 6,20, Ann. Gas. 1916A, 
1218. 

-Homestead entry. An entry under the Unit
ed States land laws for the purpose o-f ac
quiring title to a portion of the public domain 
under the homestead laws, conSisting of a1J. 
affidavit of the claimant's right to enter, a 
formal application for the land, and paym'ent 
of the money required. Hastings & D. R. Co. 
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v. Whitney, 132 u. S. 357, 10 S. Ct. 112, 33 
L. Ed. 363 ; Dealy v. U. S. ,  152 U. S .  539, 14 
S. Ct. 680, 38 L. Ed. 545 ; McCune v. Essig (C. 
C.) 118 F. 277 ; Whitmire v. Spears, 212 Ala.  
583, 103 So. 668, 669. 

-M ineral land entry. ]"iling a claim to hold 
or purchase lands belonging to the public do
main and valuable for the minerals they COll
tain, implying a prior discovery of ore and 
the opening of a mine. U. S. v. Four Bottles 
Sour Mash 'Whisky (D. C.) 90 F. 720 ; Whildin 
v. Maryland Gold Quartz Mining Co., 33 Cal. 
App. 270, 164 P. 908, 910. 

-Pre-emption entry. An entry of public lands 
for purchase under the pre-emption laws, giv
ing the entryman a preferred right to acquire 
the land ,by virtue of his occupation and im
provement of it. Hartman v. Warren, 76 F. 
161, 22 C. O. A. 30 ; McFadden v. Mountain 
View Min. Co. (C. 0.) 87 F. 154. 

-Ti mber culture entry. An entry of public 
lands under the various acts of congress open
ing portions of the public domain to settle
ment and to the acquisition of title by the 
settlers on condition of the planting and cul
tivation of timber trees. Hartman v. Warren. 
76 F. 160, 22 C. C. A. 30. 

I n  M in ing  Law 

A place in coal mines used by the miners 
and other workmen generally in going to and 
from their work, through which coal is hauled 
from the necks of the rooms to the foot of the 
shaft ; a "room" being the place in which a 
miner works and from which he mines coal. 
Ricardo v. Central Coal & Ooke Co., 100 'Kan. 
95, 163 P. 641, 643. 

I n  Scotch Law 

The term refers to the acknowledgment of. 
the title of the heir, etc., to be admitted by 
the superior. 

ENT RY, W R I T  O F .  In old English practice. 
This was a writ made use of in a form of 
real action brought to recover the possession 
of lands from one who wrongfully withheld 
the same from the demandant. 

Its object was to regain the possession of lands of 

which the demandant, or his ancestors, had been 

unjustly deprived by the tenant of the freehold, or 

those under whom he claimed, and hence it belonged 

to the possessory division of real actions. It de

cided nothing with respect to the right of pr01Jerty, 

but only restored the demandant to that situation 

in which he was (or by law ought to have been) be

fore the dispossession committed. 3 Bl. Comm. 180. 
It was usual to specify in such writs the degree 

or degrees within which the writ was brought, and 
it was said to be "in the per" or "in the per and 

cui," according as there had been one or two de
scents or alienations from the original wrongdoer. 
If more than two such transfers had intervened, 
t):le writ was said to be "in the post." See 3 Bl. 
Comm. 181. See, further, Writ of Entry. 

--Entry ad co m m unem legem . Entry at com
mon law. The name of a writ. of entry which 
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lay fQr a reversioner after the alienatiO'n and in reversion ; that is, it has the same effect 
death O'f the particular tenant fO'r life, against fO'r him as fO'r the tenant ' fO'r life. Often 
him whO' was in possessiO'n O'f the land. written "inure." 
BrO'wn. 

ENVOY. In internatiO'nal law. A public min
ister of the secO'nd class, ranking next after 
an ambassadQr. 

EnvO'ys are either O'rdinary O'r extraO'rdi
nary ; by custQm the latter is held in greater 
cQnsideration. 

EO D I E. Lat. 
day. 

On that day ; on the same 

-Entry ad term inum qu i  prreteriit . . The writ 
Qf entry ad terminum qui prreteriit lies where 
a man leases land to' anO'ther fO'r a term O'f 
years, and the tenant hO'lds over his term. 
And if lands be leased to' a man fO'r the term 
O'f anO'tlher's life, and he fQr whO'se life the 
lands are . leased dies, and the less.ee hO'lds 
over, then the lessO'r shall have this: writ. 
Termes de la Ley. EO I NS,TANTE.. Lat. At that instant ; at 

A writ of en-
the very Qr same instant; immediately. 1 
BI. CO'mm. 196, 249 ; 2 Bl. CQmm. 168 ; Co. 
Litt. 298a; 1 CO'ke 138. 

-Entry for marriage' in speech. 
try cau,sa matrimon'ii prreloqu,u,ti lies where 
lands Qr tenements are given to a man upon 
cQnditiQn that he shall take the dQnQr to' be 
his wife within a certain time, and he dQes 
nQt eSPQuse her within the said term, O'r es.
PQuses anQther WQm�n, 0'1' makes himself 
priest. Termes de la Ley. 

EO I NT U I TU. Lat. With or in that view ; 
with that intent Qr Qbject. Hale, Anal. § 2. 

EO LOC I .  Lat. In the civil law. In that 
state Qr cQnditiQn ; in that place, (eo loco.) 
Calvin. 

-Entry in casu consi m i li. A writ Qf entry in EO N O M I N E L t Ullder th t b 
casu, consimili lies where a tenant fQr life or ' . a . a name ; y 

by the curtesy aliens in fee. Termes de la that appellatiQn. Perinde ac si eo nomine 

Ley. tibi tt'adita ju,i8set, just as if it had been de-
livered to' yQU by that name. Inst. 2, 1, 43. 
A common phrase in the bQoks. -Entry in the case p rovided. A writ Qf entry 

in casu, proviso lies if a tenant in ·dQwer alien 
in fee, Qr fQr life, Qr fO'r anQther's life, living Eodem ligam ine' quo  l igatum est d issolvitur. 

the tenant in dower. Termes de la Ley. A bond is released by the same fQrmalities 
with which it is cQntracted. CO'. LUt. 212b ; 
BrQQm, Max. 891. -Entry without assent of the chapter. A writ 

Qf entry sine aSSen8u, capituli lies where an 
abhot, priQr, Qr such as hath cQvent or com
mon seal, aliens lands or tenements Qf the 
right Qf his church, withQut the assent Qf the 
cO'vent Qr chapter, and dies. Termes de la 
Ley. 

Eodem modo quo quid constituitur, dissolvitur. 
In the manner in which [by the same means 
by which] a thing is cQnstituted, is it dis
sQlved. 6 CQke, 53b. 

EO RLE� In SaxQn law. An earl. 

E N U M E RATED. This term is Qften used in EOTH .  In SaxQn law. An Qath. 
law as equivalent to' "mentiQned s.pecifically," 
"deSignated," Qr "expressly named Qr grant
ed" ; as in speaking of "enumerated" gov
ernmental PQwers, items of property, Qr ar· 
ticles in a tariff schedule. See BIQQmer v. 
Todd, 3 Wash. T. 599, 19 P. 135, 1 L. R. A. 
111 ; WQlff v. U. S., 71 F. 291, 18 C. O. A. 41 ; 
San Francisco v. Pennie, 93 Cal. 465, 29 P. 
66 ; Cutting v. Cutting, 20 Hun, 365. 

Enumeratio infir mat regulam in casibus non  
enumeratis. Enumeration disaffirms the rule 
in cases not enumerated. Bac. Aph. 17. 

E n u meratio un ius est exclusio alteri us. The 
specification Qf Qne thing is the exclusion of 
a different thing. A maxim mQre generally 
expressed in the form "expressio u,nius est 
exclusio aUeriu,8," (q. v.) 

E N U M ERATO RS. Persons appointed to CQI
lect census papers or schedules. 33 & 34 Vict. 
c. 108, § 4. 

E N U RE. TO' Qperate or take effect. To serve 
to the use, benefit, or advantage of a persQn. 
A release to' the tenant for life enures to him 

EP I D EM I C. This term, in its Qrdinary and 
PQPuiar meaning, applies to' any disease which 
is widely spread Qr generally prevailing at 
a given place and time. Pohalski v. Mutual L. 
Ins. CQ. ,  36 N. Y. Super. Ct. 234. 

EPI LEP'SY. In medical juris.prudence. A 
disease Qf the brain, which occurs in par
oxysms with uncertain intervals between 
them. Vulgarly called "fits." WestphaU v. 
MetrQPQlitan Life Ins. CQ.,  27 Cal. App. 734, 
151 P. 159, 162 ; Busch v. GrUber, 98 N. J. 
Eq. 1, 131 A. 101. 

The disease is generally organic, though it may 
be functional and symptomatic of irritation in other 
parts of the body. T.he attack is characterized by 
105s of consciousness, sudden falling down, distor

tion of the eyes and face, grinding or gnashing of 
the teeth, stertorous respiration, and more or less 
severe muscular spa.sms or convulsions. Epilepsy, 
though a disease of the brain, is not to be regarded 
as a form of insanity, in the sense that a person 
thus afHicted can be said to be permanently insane, 
for there may be little or no mental aberration in 
the intervals between the attacks. But the parox

ysm is frequently followed by a tempo'rary insanity, 
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va-rying in particular instances from slight aliena
tion to the most violent mania. In the latter form 
the affection is known as "epileptic fury." But this 
generally passes off within a few days. But the 
course of the principal disease is generally one of 
deterioration, the brain being gradually more and 
more deranged in its functions in the intervals of 
attack, and the mem.ory and intellectual powers in 
general becoming enfeebled, leading to a greatly 
impaired state of mental efficiency, or to dementia, 
or a condition bordering on imbecility. See Aurentz 
v. Anderson, 3 Plttsb. R. (Pa.) 310 ; Lawton v. Sun 
Mutual Ins. Co., 2 Cush. (Mass.) 517. 

Proof of epi-Iepsy does not necessarily directly es
tablish insanity, as epilepsy is not as a matter of 
fact or law insanity, though evidence thereof may 
bear on the m.ental condition of the afflicted person 
to the extent of establishing insanity. Oborn v. 
State, 126 N. W. 737, 747, 143 Wis. 249, 31 L. R. A. 
(N. S. ) 966. 

Hystero-epilepsy 

A condition initiated by an apparently mild 
attack of convulsive hysteria, followed by an 
epileptiform convulsion, and succeeded by a 
perIOd of "clownism" (Osler) in which the 
patient assumes a remarkable series of droll 
contortions or cataleptic poses, sometimes 
simulating attitudes expressive of various 
passions, as, fear, joy, erotism, etc. The final 
stage is one of delirium with unusual hal
lucinations. The attack differs from true 
epilepsy in that the convulsions may continue 
without serious result for several successive 
days, while true epilepsy, if persistent, is al
ways serious, associated with fever, and fre
quently fatal. 

EPI M E N I A. Expenses or gifts. Blount. 

EPI  PHA N'Y. A Christian festival, otherwise 
called the "Manifestation of Christ to the 
Gentiles," observed on the 6th of January, 
in honor of the appearance of the star to 
the three ma.gi, or wise men, who came to 
adore the Messiah, and bring him presents. 
It is commonly called "Twelfth Day." Enc. 
Lond. 

EPI QU EYA. In Spanish law. A term sy
nonymous with "equity" in one of its senses, 
and defined as "the benignant and prudent 
interpretation of the law according to the 
circumstances of the time, place, and per
son." 

EPI SCOPACY. The office of overlooking or 
overseeing ; the office of a bishop, who is 
to overlook and oversee the concerns of the 
church. A form of church government by 
diocesan bishops. Trustees of Diocese of 
Central New York v. Colgrove, 4 Hun (N. Y.) 
366. 
E P I SCO,PAL I A. In ecclesiastical law. Syno
daIs, pentecostals, and other customary pay
ments from the clergy to their diocesan bish
op, formerly collected by the rural deans. 
Cowell. 

EPISC(),PALI AN� Of or pertaining to epis
copacy, or to the Episcopal Clmrch. 
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EPI SCOPATE. A bishopric. The dignity or 
office of a bishop. 

E P I SCOPUS. 

I n  the C ivi l Law 

An overseer ; an inspector. A municipal 
officer who had the charge and oversight of 
the bread and other provisions which served 
the citizens for their daily food. Vicat. 

I n  Medieval H istory 

A bishop ; a bishop of the Ohristian church. 

I n  General 

-Episcopus  pueroru m.  It was an old custom 
that upon certain feasts some lay person 
should plait his hair, and put on the garments 
of a bishop, and in them pretend to exercise 
episcopal jurisdiction, and do several ludi
crous actions, for which reason he was called 
"bishop of the boys ;"  and this custom ob
tained in England long after several consti
tutions were made to abolish it. Blount. 

E,pisoopus alterius mandato quam regis n on 
tenetur o btem perare. Co. Litt. 134. A bishop 
needs not obey any mandate save the king's. 

E pisco pus ten eat placltu m,  in curia ooristian i
taUs, de iis qure m ere sunt spiritualia. 12 Coke, 
'44. A bishop may hold plea in a Court Chris-
5ian of things merely spiritual. 

E.P I STOLA. A letter ; a charter ; an instru
Il?-ent in writing for conveyance of lands or 
assurance of contracts. Oalvin ; Spelman. 

EPI STOLfE. In the civil law. Rescripts ; 
opinions given by the emperors in cases sub
mitted to them for decision. 

Answers of the emperors to petitions. 
The answers of counsellors, (juris-consulti,) 

as Ulpian and others, to questions of law pro
posed to them, were also called "epistoZm." 

Opinions written out. The term originally 
signified the same as Ute1"m. Vicat. 

EPOC H. The time at which a new compu
tation is begun ; the time whence dates are 
numbered. Enc. Lond. 

EQUAL. Alike ; uniform ; on the same plane 
or level with respect to efficiency, worth, val· 
ue, amount, or rights. People v. Hoffman, 
116 Ill. 587, 5 N. E. 600, 56 Am. Rep. 793 ; 
Bissetti v. Roberts, 25 N. M. 36.5, 183 P. 403, 
404 ; Clarke v. Armstrong, 151 Ga. 105, 106 
S. E. 289, 292 ; In re Merritt's Estate (Sur.) 
180 N. Y. S. 877, 879 ; State v. Bry�n, 87 Fla. 
56, 99 So. 327, 329. 

EQUAL A N D  U N I F O RM TAXAT I ON. Taxes 
are said to be "equal and uniform" when no 
person or class of persons in the taxing dis
trict, whether it be a state, county, or city, is 
taxed at a different rate than are other per
sons in the same district upon the same value 
or the same thing, . and where the objects of 
taxation are the same, by whoIllsoever owne9 
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or whatsoever they may' be. Norris v. 'Waco, 
57 Tex. 641 ; ; People v. Whyler, 41 Cal. 355 ; 
The Railroad Tax Oases (c. c.) 13 F. 733 ; 
-Ottawa County v. Nelson, 19 Kan. 239. 

EQUA.L D EGREE. Persons are said to be re-
lated to a decedent "in equal degree" when 
they are all removed by an equal number of 
steps or degrees from the common ancestor. 
Fidler v. Higgins, 21 N. J. Eg. 1.62 ; Helmes 
v. Elliott, 89 Tenn. 446, 14 S. W. 930, 10' L. R. 
A. 5R5. 

EQUA.L PROTECT I ON OF TH E LAWS. The 
equal protection of the laws of a state is ex
tended to persons within its jurisdiction, with
in the meaning of, the constitutional require
ment, when its courts are open to them on 
the same conditions as to others, with like 
rules of evidence and modes of procedure, for 
the security of their persons and property, tbe 
prevention and redress of wrongs, and the en
forcement of contracts ; when they are suo
jected to no restrictions in the acquisition of 
property, the enjoyment of personal liberty, 
and the pursuit of happiness, which do not 
generally affect others ; when they are liable 
to no other or greater burdens and charges 
than such as are laid upon others ; and when 
no different or greater punishment is enforced 
against them for a violation of the laws. 
State v. Montgomery, 94 Me. 192, 47 A. 165, 
80 Am. St. Rep. 386. And see Duncan v. 
Missouri; 152 U. S. 377, 14 S. Ct. 570, 38 L. Ed. 
485 ; Northern Pac. R. Go. v. Oarland, 5 Mont. 
146, 3 Pac. 134 ; Missouri v. Lewis, 101 U . .s. 
25, 25 L. Ed. 989 ; Cotting v. Godard, 183 U. S. 
79, 22 S. Ot. 30, 46 L. Ed. 92 ; State Board 
of Assessors v. Oentral R. 00., 48 N. J. Law, 
146, 4 A. 578 ; Minneapolis & St. L. R. Co. v. 
Beckwith, 129 U. S. 26, 9 S. Ct. 207, 32 L. 
Ed. 585 ; State v. Sixth Taxing Dist., 104 
Oonn. 192, 132 A. 561, 563 ; Harrison v. Caudle, 
141 S. O. 407, 139 S. E. 842, 845 ; South Caro
lina v. McMaster, 237 U. S. 63, 35 S. Ct. 504, 
506, 59 L. Ed. 839 ; Standard Oil Co. of Louis
iana v. Police Jury of Red River Parish, 140 
La. 42, 72 S o. 802, 804 ; Sealy v. Dussel, 157 
La. 485, 102 So. 581 ; Davis v. Florida Power 
Co., 64 Fla. 246, 60 So. 759, 766, Ann. Cas. 
1914B, 965 ; Power Mfg. Co. v. Saunders, 
274 U. S. 490, 47 S. Ct. 678, 679, 71 L. Ed. 1165 ; 
Oity of New Ol'leans v. I.e Blanc, 139 La. 113, 
71 So. 248, 250. 

EQUALI TY. The condition of possessing sub
stantially the same rights, privileges, and im
munities, and being liable to substantially the 
same duties. Louisville & N. R. Co. v. Oom
monwealth, 160 Ky. 769, 170 S. W. 162, Ann. 
Cas. 1916A, 405 ; In re Livingston, 9'6 Misc. 
341, 160 N. Y. S. 462, 470 ; Residents of Royal· 
ton v. Central Vermont Ry. Co., 100 Vt. 443, 
138 A. 782, 786 ; Donovan v. Snf'olk County 
Apportionment Com'rs, 225 Mass. 55, 113 N. 
E. 740, 741, 2 A. L. R. 1334. 

EQUINOXES 

it be to protect an lncumbrance to which he 
himself is entitled,) he shall be allowed no 
more than what he really paid for it, as 
against other incumbrancers upon the estate. 
2 Vent. 353 ; 1 Vern. 49 ; 1 Salk. 155. 

EQUALIZAT I ON.  The act or process of mak
ing equal or bringing about conformity to 
a common standard. The process of equaliz
ing assessments or taxes, a s  performed by 
"boards of equalization" in various states, 
consists in comparing the assessments made 
by the local officers , of the various counties 
or other taxing districts within the jurisdic
tion of the board and reducing them to a 
common and uniform b.asis, increasing or 
diminishing by such percentage as may be 
necessary, so as to bring about, within the 
entire territory affected, a uniform and equal 
ratio between the assessed value and the 
actual cash value of property. The term is 
also applied to a similar process of leveling 
or adjusting the assessments of _ individual 
taxpayers, so that the property of one shall 
not be assessed at a higher (or lower) per
<!entage of its market value than the prop� 
erty of another. See Harney v. Mitchell 
County, 44 Iowa, 203 ; Wallace v. Bullen, 6 
Okl. 757, 54 P. 974 ; Poe v. Howell (N. M.) 
67 P. 62 ; Ohamberlain v. Walter, 60 Fed. 
792 ; State v. Karr, 64 Neb. 514, 90 N. \V. 
298 ; People v. Orvis, 301 Ill. 350, 133 N. E. 
787; ,788, 24 A. L. R. 325 ; People v. Millard, 
307 Ill. 556, 139 N. E. 113, 115. 

EQUALLY D I V I D ED. Provision in will that 
property shall be "equally divided," or divid
ed "share and shaI·e alike" means that the 
property Ehall be divided per capita and not 
per stirpes. However, these phrases may be 
90 modified by other parts of the will as to 
require distribution per stirpes. In re Mays' 
Estate, 197 Mo. App. 555, 196 S. W. 1039, 
1040 ; In re Flint, 118 Misc. 134, 192 N. Y. 
S. 630 ; Prather v. Watson's Ex'r, 187 Ky. 
709, 220 S. W. 532, 533 ; Garnier v. Garnier, 
265 Pa. 175, 108 A. 595, 596 ; Burton v. Cahill, 
192 N. O. 505, 135 S. E. 332, 335 ; In re Bailey's 
Estate, 124 Misc. 466, 209 N. Y. S. 137, 14'1 ; 
Rogers v. Burress, 199 Ky. 766, 251 S. W. 
980, 981 ; In re Farmers' Loan & Trust Co., 
213 N. Y. 168, 107 N. E. 340, 342, 2 A. L. R. 
910 ; In re I�verich's Will, 125 Misc. 130, 
210 N. Y. S. 605, 606 ; Sedlaczek v. Dreuzy. 
220 App. Div. 446, 221 N. Y. S. 625, 628. 

EQUERRY. An officer of state under the mas
ter of the horse. 

EQU ES. Lat. 
law. A knight. 

In Roman and old English 

EQU I LOC US. An equal. It is mentioned in 
Simeon Dunelm, A. D. 882. Jacob. 

EQU I NO X ES. The two periods of the year 
Equality is equ ity. Fran. Max:. 9, max. 3. (vernal equinox about March 21st, and autum-

Thus, where an heir buys in an incum- nal equinox about September 22d) when the 
brance fo� less than is due upon it, (except time from the rising of the sun to its setting 
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is equal to the time from its setting to its EQU I TAB LE ASS I G N M ENT. An assignment 
rising. See Dig. 43, 13, 1, 8. which, though invalid at law, will be recog

EQU I PM ENT. Furnishings, or outfit for the 
required purposes. In a legacy to be applied 
toward the rebuilding and equipment of a 
hospital it was held equipment meant every
thing required to convert an empty building 
into a hO'spital ; 75 L. J. Ch. 163. An ex
ceedingly elastic term, the meaning of which 
depends on context. U. S. v. Richard & CO'. , 
8 Ct. Cust. App. 231, 233 ; Western Maryland 
Dairy v. Maryland Wrecking & Equipment 
Co., 146 Md. 318, 126 A. 135, 136 ; Maryland 
Casualty Co. v. Davis Trust Co. (D. O.) 294 
F. 573, 576 ; W. R. Pickering Lumber Co. v. 
Fuller, 117 Okl. 53, 244 P. 760 ; Kent Storage 
Co. v. Grand Rapids Lumber Co., 239 Mich. 
161, 214 N. W. 111, 113 ; Old CoIO'ny Ins. CO'. 
v. Kolmer, 78 Ind. App. 479, 136 N. E. 51, 52 ; 
Shapiro v. Security Ins. Co., 256 Mass. 358, 
152 N. E. 370, 371 ; Luketa v. American Pack
ing Co., 139 Wash. 625, 247 P. 964, 965 ; Com
monwealth v. Breakwater Co., 214 Mass. 10, 
100 N. E. 1034, 1037 ; Eastern Pennsylvania 
Power Co. v. State Board of Taxes and As
sessments, 100 N. J. Law, 255, 12.6 A. 216, 
217 ; Alabama Great Southern R. Co. v. E. 
T. Davenport & Co., 19'5 Ala. 368, 70 So. 674, 
675 ; Elliott v. Payne, 293 Mo. 581, 239 S. W. 
851, 852, 23 A. L. R. 706 ; Midland Special 
School Dist. of Sebastian County, Ark., v. 
Central Trust 00. of Illinois (C. C. A.) 1 F. 
(2d) 124, 126 ; Wynne v. Southern Bell Tele
phone &; Telegraph Co., 33 Ga. App. 516, 126 
S. E. 864. 

EQU I TA B LE. Just ; conformable to the 
principles of justice and right. 

Just, fair, and right, in c onsideration of 
the facts and circumstances of the individual 
case. 

Existing in equity ; available or sustaina
ble only in equity, or only upon the rules and 
principles of equity. 

As to equitable "Assets," "ConstructiO'n," 
"Conversion," "Defense," "Easement," "Eject
ment," "Election," "Estate," "Estoppel," 
"Execution," "Garnishment," "Levy," "Lien," 
"Mortgage," "Title," and "Waste," see those 
titles. 

EQU I TA BLE ACT I O N .  One fO'unded on an 
equity or cognizable in a court of equity ; or, 
more specifically, an action arising, not im
mediately from the contract in suit, but from 
an equity in favor of a third person, nO't a 
party to it, but for whose benefit certain stipu
lations or prO'mises were made. Cragin v. 
Lovell, 3 S. Ct. 132, 135, 109 U. S. 194, 27 L. 
Ed. 903 ; ThO'mas v. Musical Mut. Protective 
Union, 121 N. Y. 45, 24 N. E. 24, 25, 8 L. R. A. 
175 ; Wallis v. Shelly (C. 0.) 30 F,. 747, _ 748 ; 
People's Bank of Mobile, Ala. , v. Shreveport 
Ice & Brewing 00., 142 La. 802, 77 SO'. 636, 
638 ; Troster v. Dann, 83 Misc� 399, 145 N. Y. 
S. 56, 58. 

. 

nized and enforced in equity ; e. g., an assign
ment of a chose in action, or of future a,cquisi
tions of the assignor. Holmes v. Evans, 129 
N. Y. 140, 29 N. E. �3 ; Story v. Hull, 143 
Ill. 506, 32 N. E. 265 ; First Nat. Bank v. 
Coates (C. C.) 8 F. 542 ; In re Macaulay (D. 
C.) 158 F. 322, 327 ; Fidelity & Deposit Co. of 
Maryland v. City of Stafford, 9'3 Kan. 539, 
144 P. 852, 856 ; Clark v. Sigua Iron Co., 26 
C. C. A. 423, 81 F. 310, 312 ; Sanguinett v. 
Webster, 153 Mo. 343, 54 S. W. 563, 5171 ; 
Kennedy V. Ware, 1 Pa. (1 Barr.) 445, 450, 
44 Am. Dec. 145 ; Moeser v. Schneider, 158 
Pa. 412, 27 A. 1088, 1089 ; Clark v. Sigua 
Iron Co., 26 C. C. A. 423, ' 81 F. 310, 312 ; 
Cogan v. Conover Mfg. Co., 69 N. J. Eq. 358, 
60 A. 408, 411 ; Goldman v. Murray, 164 Cal. 
419, 129 P. 462 ; Southern Surety Co. v. Ber
ing Mfg. Co. (T'ex. Oiv. App.) 295 S. W. 337, 
340 ; Laclede Bank v. Schuler, 7 S. Ct. 644, 
647, 120 U. S. 51il, 516, 30 L. Ed. 704. 

EQU I TABLE DEFENSE. A defense to an 
action on grounds which, prior to the pass
ing of the Common Law Procedure Act (17 
and 18 Vict. c. 125), would have been C'ogniza
ble only in a court of equity. Moz. & W. The 
codes of procedure and the practice in some 
o.f the states likewise permit both a legal and 
equitable defense to the same action. Ford v. 
Huff (C. C. A.) 296 F; 652, 658 ; Wm. Weisman 
Realty Co.. v. Cohen, 157 Minn. 161, 195 N. 
W. 898, 900 ; Kelly v. Hurt, 74 Mo. 561, 570 ; 
Susquehanna S. S. Co.. v. A. O. Andersen & 
Co., 239 N. Y. 285, 146 N. E. 381, 383 ; Hynds 
v. Hynds, 274, Mo. 123, 202 S. W. 387, 390. It 
has also. been construed to mean a defense 
which a court of equity would recognize, or 
one founded on some distinct grGund of equi
table jurisdiction. City of New York v. Holz
Gerber, 44 Misc. 509, 90 N. Y. S. 63, 64. 

EQU I TA B LE RATE O F  I NT E REST. In 
England, the interest, generally at a lower 
rate than legal, charged against a trustee or 
executor improperly 0.1' unnecessarily keep
ing balances o.r pGrtion of trust moneys in 
his hands, is called an "equitable rate of in
terest." In re Ricker's Estate, 14 Mo.nt. 153, 
35 P. 960, 968, 29 L. R. A. 622. 

EQU I TABLE RESC I S� I O N .  Rescission de
creed by court of equity, as distinguished 
from "legal rescission" which is effected by 
restoration or offer to restGre. Mueller v. 
Michels, 184 Wis. 324, 199 N. W. 380, 382. 

Equitas sequitur legem.  Equity follows the 
law. Tallman v. Varick, 5 Barb. (N. Y.) 277, 
282. Cas temp. Talb. 52 ; 1 Sto. Eq. JUl'. § 64. 

In respect of this maxim it has been said : 
"Operative only within a very narrow range." 
1 Porn. Eq. Jur. § 427. The reverse is · quite 
as sound a maxim ; 9 Harv. L. Rev. 18. "The 
main business of equity is aV6wedly to cOl�ect 
and supplement the law." Phelps, Jurid. Eq. 
1 237. The English JUdicature Act, 1873, 
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provides that when law and equity · con1Uet 
equity shall prevail. 

EQU I TATU RA •. In old English law. Travel
ing furniture, or riding equipments, in�luding 
horses, horse harness, etc. Reg. Orig. lOOb ; 
St. Westm. 2, c. 39. 

EQU I TY. 

I n  Broadest and Most General Sign ification 

, In its broadest and most general significa
tion, this term denotes the spirit and the hab
it of fairness, justness, and right dealing 
which would regulate the intercourse of men 
with men,-the rule of doing to all others 
as we desire them to do to us ; or, as it is ex
pressed by Justinian, "to live honestly, to 
harm nobody, to render to  every man his due." 
Inst. 1, 1, 3. It is therefore the synonym of 
natural right or justice. But in this sense its 
obligation is ethical rather than jural, and its 
discussion belongs to the sphere of morals. It 
is grounded in the precepts of the conscience, 
not in any sanction of positive law. 

I n  More Restricted Sense 

In a more restricted sense, the word de
notes equal and impartial justice as between 
two persons whose rights or claims are in 
conflict ; justice, that is, as ascertained by 
natural reason or ethical insight, but inde
pendent of the formulated body of law. This 
is not a technical meaning of the term, except 
in so far as courts which administer equity 
seek to discover it by the agencies above men
tioned, or apply it beyond the strict lines of 
positive law. See Miller v. Kenniston, 86 Me. 
550, 30 A. 114. 

I n One  of Techn ical Meanings 

In one of its technical meanings, equity is 
a body of jurisprudence, or field of jurisdic
tion, differing in its origin, theory, and meth
ods from the common law. Laird v. Union 
Traction Co., 208 Pa. 574, 57 A. 987 ; Cox v. 
Burgess, 139 Ky. 69Q, 96 S. W. 577 ; Linn v.1 
Waldron, 38 Wash. 82, 80 P. 292, 293 (quoting 
Bl. Comm.) ; W. D. Cashin & Co. v. Alamac 
Hotel 00., 98 N. J. Eq. 432, 131 A. 117, 119 ; 
Lynch v. Postlethwaite (La.) 7 Mart. (0. S.) 
293, 304 ; '  Wagner v. Armstrong, 93 Ohio St. 
443, 113 N. E. 397, 401 ; Kansas City To Use of 
Missouri Pac. R. Co. v. Southern Surety Co., 
203 Mo. App. 148, 219 S. W. 727, 728 ; Mutual 
Life Ins. Co. v. Blair (0. 0.) 130 F. 971, 974 ; 
Miller v. Kenniston, 86 Me. 530, 30 A. 114; 
Read v. Dingess, 8 o. C. A. 389, 60 F. 21, 29. 

It is a body of rules existing by the side of the 

original civil law, founded on distinct principles, 
and claiming incidentally to supersede the civil 
law in virtue of a superior sanctity inherent in 

those principles. Maine, Anc. Law, 27. 
"As old rules become too narrow, or are felt · to be 

out of harmony with advancing civilization, a ma
chinery is needed for their gradual enlargement 

, and adaptation to new views of society. One mode 
of accomplishing this object on a large scale, with
out appearing to disregard existing law. is the in-
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trOductton. b,. the preroga.ttve of some hIgh func
tionary; of J' more perfect body of rules, discov

erable in his judicial conscience, which is to stand 

side by side with the law of the land, overriding it 

in ca�e of conflict, as on some title of inherent su

periority, but not purporting to repeal it. Such a 

body of rules has been. called 'Equity.' '' Holl. Jur. 

59. 
" Equity," in its technical sense, contra,distin

guished from natural and universal equity or jus
tice, may well be described as a "portion of j ustice" 
or natural equity, not embodied in legislative en
actments, or in the rules of common law, yet modi
fied by a due regard thereto and to the comple'x re
lations and c(}nveniences of an artificial state of so
ciety, and administered in regard to cases where the 
particular rights, in respect of which relief is sought 
come within some general class of rights enforced 
at law, or may be enforced without detriment or in
convenience to the community ; but where, as to 
such particular rights, the (}rdinary courts of law 
cannot, or originally did hot, clearly , afford relief. 
Rob. Eq. 

I n Stil l  More Restricted Sense 

In a still more restricted sense, it is a sys
tem of jurisprudence, or branch of remedial 
justice, administered by certain tribunals, dis
tinct from the common-law courts and ' em
powered to decree "equity" in the sense last 
above given. Here it becomes a complex of 
well-settled and well-understood rules, princi
ples, and precedents. See Hamilton v. Avery, 
20 Tex. 633 ; Dalton v. Vanderveer, 8 Misc. 
Rep. 484, 29 N. Y. S. 342 ; Parmeter v. Bourne, 
8 Wash. 45, 35 P. 586 ; Ellis v. Davis, 109 U. S. 
485, 3 S. Ot. 327, 27 L. Ed. 1006. 

"The meaning of the word 'equity,' as used in its 
technical sense in English jurisprudence, comes 
back to this : that it is simply a term descriptive of 
a certain field of jurisdiction exercised, in the Eng
lish system, by certain courts, and .of which the ex
tent and boundaries are not marked by lines found
ed upon principle so much as by the features of the 
original constitution of the English scheme of reme
dial law, and the accidents of its development." 
Bisp. Eq, § 11. 

A system of jurisprudence collateral to, and in 

some respects 
·
independent of, "law," properly so 

called ; the object of which is to render the admin
istration of justice more complete, by affording re

l�ef where the courts of law are incompetent to give 

it, or to give it with effect, or by exercising certain 
branches , of jurisdiction independently of them. 

This is equity in its proper modern sense ; an elab
orate system of rules and process, administered in 

many cases by distinct tribunals, (termed "courts 
of chancery," ) and with exclusive jurisdiction over 
certain subjects. It is "still distinguished by its 
original and animating principle that no right 
should be without an adequate remedy," and its 
doctrines are founded upon the same basis of nat
ural justice ; but its action has become systema
tized, deprived of any l(}ose and arbitrary character 
which might once have belonged to it, and as care
fully regulated by fixed rules and precedents as the 

law itself. Burrill. 
Equity, in its technical and scientific legal use, 

means neither natural justice nor even all that por
tion of natural justice which is susceptible of being 
judicially enforced. It has a precise, limited,

' 
and 

definite signification, and is used · to denote a system 
of justice which was administered in a particular 
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court,-the English high court of chancery,-which 

system can only be understood and explained by 
studying the history of that court, and how it came 
to exercise what is known as its extraordinary ju-
risdiction. Bisp. Eq. § L • 

That part of the law which, having power to en
force discovery, (1) administers trusts, mortgages, 
and other fiduciary obligations ; (2) administers 
and adjusts common-law rights where the courts of 
common law have no machinery ; (3) supplies a 

specific and preventive remedy for common-law 
wrongs where courts of common law only give sub
sequent damages. Chute, Eq. 4. 

-Equity, courts of. Courts which administer 
justice according to the system of equity, 
and according to a peculiar course of proced
ure or practice. Frequently termed "courts 
of chancery." See 1 Bl. Comm. 92 ; Thomas v. 
Phillips, 12 Miss. (4 Smedes· & M.) 358, 422 ; 
Dowell v. Goodwin, 22 R. 1. 287, 27 A. 693, 695, 
51 L. R. A. 873, 84 Am. St. Rep. 842. 

-Equity ju risdiction.  Includes not only the 
ordinary meaning of the word "jurisdiction," 
the power residing in a court to hear and de
termine an action, but also a consideration 
of the cases and occasions when that power 
is to be exercised, in other words, the question 
whether the action will lie in equity. Ander
son v. Carr, 65 Hun� 179, 19 N. Y. S. 992 ; 
People v. McKane, 78 Hun, 154, 28 N. Y. S. 
981 ; Wadhams Oil Co. v. Tracy, 141 Wis. 
150, 123 N. W. 785, 878, 18 Ann. Cas. 779 ; 
Miller v. Rowan, 251 Ill. 344, 96 N. E,. 285, 
287 ; Theis v. Spokane Falls Gas Light Co., 
34 Wash. 23, 74 P. 10004, 1000. For a spe
cific and extended discussIon of the mean
ing of the term equity jurisdiction, see Ven
ner v. Great Northern R. Co. (C. C.) 153 I F. 
408, 413, 4H: (quoting and adopting defini
ti.ons in 1 Pom. Eq. Jur. [3d Ed.] §§ 129-131). 

-Equity j u risprudenoe. That portion of reme
dial justice which is exclusively administered 
by courts of equity, as distinguished from 
courts of common law. Malone v. Meres, 91 
Fla. 709, 109 So. 677, 683, 684 ; Jackson v. Nim
mo, 71 Tenn. (3 Lea.) 597, 609. 

-Equity of a statute. By this phrase is in
tended the rule of statutory construction 
which admits within the operation of a stat
ute a class of cases which are neither express
ly named nor excluded, but which, from their 
analogy to the cases that are named, are clear
ly and justly within the spirit and general 
meaning of the law ; such cases are said to be 
"within the equity of the statute." 

-Eq uity term. An equity term of court is one 
devoted exclusively to equity business, that is, 
in which no criminal cases are tried nor any 
cases requiring the impaneling of a jury. 
Hesselgrave v. State, 63 Neb. 807, 89 N. W. 
295. 

. 
I 

-Natural eq'uity. A term sometimes employ
ed 1n works on'  jurisprudence, possessing no 
very precise meaning, but used as equivalent 
to justice, honesty, or morality in business 

674 

relations, or man's innate sense of right deal
ing and fair play. Inasmuch as equity, as 
now administered, is a complex system of 
rules, doctrines, and precedents, and possesses, 
within the range of its own fixed principles, 
but little more elasticity than the law, the 
term "natural equity" may be understood to 
denote, in a general way, that which strikes 
the ordinary conscience and sense of justice 
as being fair, right, and equitable, in advance 
of the question whether the technical juris
prudence of the chancery courts would so re
gard it. 

Eq uitable Right 

Equity also signifies an equitable right, i. 
e., a right enforceable in a court of equity ; 
hence, a bill of complaint which did not show 
that the plaintiff had a right entitling him to 
relief was said to be demurrable for want of 
equity ; and certain rights' now recognized in 
all the courts are still known as "equities," 
from having been originally recognized only in 
the court of chancery. Sweet. 

-BeUer eq uity. The right which, in a court 
of equity, a second incumbrancer has who has 
taken securities against subsequent dealings 
to his prejudice, which a prior incumbrancer 
neglected to take although he had an oppor
tunity. 1 Ch. Prec. 470, note. See 3 Bouv. 
Inst. note 2462. 

-Cou ntervai l ing  eq uity. A contrary and bal
ancing equity ; an equity or right opposed to 
that which is sought to be enforced or recog
nized, and which ought not to be sacrificed or · 
subordinated to the latter, because it is of 
equal ' strength and justice, and equally de
serving of consideration. 

-Latent or seoret equity. An equitable claim 
or right, the knowledge of which has been 
confined to the parties for and against whom 
it exists, or which has been concealed from 
one or several persons interested in the sub
ject-matter. 

-Perfect equity. An equitable title or right 
which lacks nothing to its completeness as a 
legal title or right except the formal convey
ance or other investiture which would make 
it cognizable at law ; particularly, the equity 
or interest of a purchaser of real estate who 
has paid the purchase price in full and ful
filled all conditions resting on him, but has 
not yet received a deed or patent. See Shaw 
v. Lindsey, 60 Ala. 344 ; Smith v. Cockrell, 66 
Ala. 75. 

-Equity of partners. A term used to desig
nate the right of each of them to have the 
firm's property applied to the payment of the 
firm's debts. Colwell v. Bank, 16 R. I. 288, 
17 A. 913. 

-Equity of redemption. Th� right of the 
mortgagor of an estate to redeem the same 
after it has been forfeited, at law, by a breach 
of the condition of the mortgage, upon paying 
tbe ,a�oull:t of debt, . interest and costs. Na-

. "  Br...LAw DICT.(3D ED.) 
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yassa Guano Co. v. Richardson, 26 S. O. 401, 
2 S. E. 307 ; Sellwood v. Gray, 11 Or. 534, 5 
P. 196 ; Pace v. Bartles, 47 N. J. Eq. 170, 20 A. 
352 ; SimQns v. 'Bryce, 10 S. C. 373 ; E'belharr 
v. Tennelly, 118 Ky. 43, 80 S. W. 459, 460 
(citing BQuv.) ; Western Land & Cattle Co. v. 
XatiQnal Bank Qf Arizona at Phcenix, 28 Ariz. 
270, 236 P. 725, 726. See; also, Mayer v. Farm
ers' Bank, 44 IQwa, 212, 216 ; Walker v. King, 
44 Vt. 601, 612 (citing -4 Koout. CQmm. 459) ; 
McKelvey v. Creevey, 72 Conn. 464, 45 A. 4', 5, 
77 Am. St. Rep. 321 ; Higgs v. McDuffee, 81 
Or. 256, 158 P. 953 ; Lewis v. McBride, 176 
Ala. 134, 57 fl;Q. 705, 706 ; Banking CQrp. of 
Montana v. Hein, 52 Mont. 238, 156 P. 1085, 
1086. 

-Equity to a settlement. The equitable right 
of a wife, when her husband sues in · equity 
for the reduction of her e.quitable estate to 
his own possession, to have. the whQle or a 
portion of such estate settled upon herself 
and her children. Also a similar right now 
recognized by the equity cQurts as directly to 
be asserted against the husband. Also called 
the "wife's equity." Poindexter v. Jeffries, 
15 Grat. (Va.) 363 ; Clarke v. McCleary, 12 
Smedes & M. (Miss.) 354. 

Equity delig,hts to do justice, and that not by 
halves. Tallman v. Varick, 5 Barb. (N. y�) 
277, 280 ; StQry, Eq. PI. § 72. 

Equity fo.llows the law. Talb. 52. Equity 
adopts and follows the rules of law in all 
cases to which those rules may, in terms" be 
applicable. Equity, in dealing with cases of 
an equitable nature, adopts and follows the 
analogies furnished by the rules of law. A 
leading maxim Qf equity jurisprudence, which, 
however, is not Qf universal application, but 
, liable to many exceptions. Story, Eq. JUl'. 
§ 64. American Brake Shoe & Foundry Co. 
v. New York Rys. Co. (C. O. A.) 200 F. 633, 
637 ; Marquette Cement Mining Co.. v. Ogles
by Coal Co. (D. C.) 253 F. 107 ; Frink v. Com
mercial Bank of Emmettsburg, 195 Iowa, 
1011, 191 N. W. 513. 

Graselll Ohemlcal Company v . .tEtna Explo
sives Co., 252 F. 456, 164 C. C. A. 380. 

EQUIVALENT, ad;. Equal in value, force� 
power, and effect. Kelley v. Clark, 23 Idaho, 
1, 129 P. 921, 925, Ann. Cas. 19140, 665. Hav
ing equal significance or being identical in ef� 
feet. In re Bonsall's Estate, 288 Pa. 39, 135 
A. 724, 725. 

EQU I VALENT, n. In patent law. Any act 
Qr substance which is known in the arts as a 
proper SUbstitute for some other act or sub
stance employed as an element in the inven
tion, whose substitution for that Qther act 
Qr substance does .not in any manner vary 
the idea of means. It possesses three char
acteristics :  It must be capable of perform
ing t�e same office in the invention as the act 
or substance whQse plruce it suppjlies ; it 
must relate to the form or embodiment alone 
and not affect in any degree the idea Qf means ; 
and it must have been known to the arts at 
the date of the patent as endowed with this 
capability. Duff Mfg. Co. v. Forgie, 59 F. 772, 
8 C. C. A. 261 ; Norton v. Jensen, 49 F. 868, 
1 C. C. A. 452 ; Imhaeuser v. Buerk, 101 U. S. 
655, 25 L. Ed. 945 ; Carter Mach. Co. v. Hanes 
(C. C.) 70 F. 859 ; Schillinger v. Cranford, 4 
Mackey (D. C.) 466 ; Stockham T. Duncan 
(C. C. A.) 226 F. 740, 743. 

For one device to be the equivalent of another, It 
must perform. the same function In substantially the 

same way. Keller v. Adams-Campbell Co. (C. C. 
A.) 287 F. 838, 840 : Remington Cash Register Co. v. 
National Cash Register Co. (D. C. ) 6 F. (2d) 585, 592 : 

William Shakespeare, Jr., Co. v. . Enterprise Mfg. 

Co. (D. C.) 211 F. 477, 481 :  Klauder-Weldon Dyeing 

Mach. Co. v. Giles (D. C.) 231 F. 746, 752. 
"Equivalents" in an art or p'rocess are such acta 

as, In accordance with preceding rules, are Inter

changeable with those which the inventor has him

self employed. Superior Skylight Co. v. August 
Kuhnla (D. C.) 265 F. 282, 284. 

An "equivalent," In patent law, Is not the
' 
same 

as a "substitute." McCaskey Register Co. v. Mantz 
(D. C.) 217 F. 415, 419. 

EQU I VOCAL. Having a double or several 
meanings or senses. See Ambiguity. 

Equity looks upon that as done which ought to EQU U LEUS. A k' md of rack for- extorting 
have been done. 1 Story, Eq. Jur .. § 64g. Equi- confessiQns. 
ty will treat the subject-matter, as to collat-
eral consequences and incidents, in the same EQU US COO PERTUS. A horse equipped 
manner as if the final acts contemplated by with saddle and furniture. 
the parties had been executed exactly as they 
ought to have been ; not as the parties might ERA B I  L I�. A m��le tree. Not to be con

have executed them. Id. Gardiner v. Ger- , founded WIth arab�lt8, (arable land.) 

rish, 23 Me. (10 Shep.) 46 ;
. 

Goodell v. Mon- ERAST I A N S. The follQwers of Erastus. The 
roe, 87 N. J. Eq. 328, 100 A. 238, 240 ; Oasey sect obtained much influence in England, par
v .

. 
Cavaroc, � U. S. 467, 24 L. Ed. 779 ; Ran- ticularly among common lawyers in the time 

km v. Rankin, 36 Il�. 293, 87 Am: Dec. 205 ; of Selden. They held . that offenses against 
Daly :. La'ho�tan .Mmes C{)., 39 Nev. �4, 158 religion and morality should be punished by 
P. 280, affirmmg Judgment on rehearmg 39 the civil power, and not by the censures of the 
Nev. 14, 151 P. 514. church or by excommunication. Wharton. 

Equity suffers not a right without a remedy. ERASURE. The obliteration of words or 
4 Bouv. lust. No. 3726 ; Engineers Const. Cor- marks from a written instrument by rubbing, 
poration v. Tolbert, 74 Colo. 542, 223 P. 66 ; scraping, or scratching them out. Also the 
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place in a d�ument where a word or words Mulry v. Norton, 100 N. Y. 433, 3 N. E. 584, 53 
have been so removed. The term is sometimes Am. Rep. 206 ; Pever v. Atchison, T. & S. F. 
used for the removal of parts of a writing by Ry. Co., 100 Kan. 266, 164 P. 159, 161 ; State 
any means whatever, as by cancel,lation ; but of Arkansas v. State of Tennessee, 246 U. S. 
this is not an accurate use. Oloud v. Hewitt, 158, 38 S. Ot. 30'1, 304, 62 L. Ed. 638, L. R. A. 
5 Fed. Cas. 1,0'85 ; Vallier v. Brakke, 7 S. D. 1918D, 258. 
343, 64 N. W. 180 ; In re Fergeson, 126 Misc. 
286, 213 N. Y. S. 656, 6,58. E ROTO MAN I A. See Insanity. 

ERC I SC U N D US. In the civil law. To be di- ERRANT. Wandering ; itinerant ; applied 
vided. Judicium familice ercisoundce, a suit to justices on circuit, imd bailiffs at large, etc. 
for the partition of an inheritance. Inst. 4, 
17, 4. An ancient phrase derived from the ERRAT I C U M. In old law. A waif or stray ; 
Twelve Tables. Oalvin. a wandering beast. Oowell. 

ER ECT. One of the formal words of incor- ERRAT U M  • .  Lat. Error. Used in the Latin 
poration in royal charters. "We do, incorpo- formula for assigning errors, and in the reply 
rate, erect, ordain, name, constitute, and es- thereto, "in nullo est erratum," i. e., there was 
tablish." no error, no error was committed. 

E RECT I O N .  Raising up ; building ; a com
pleted building ; to build ; construct ; set up. 
In a statute on the "erection" of wooden build
ings, this term does not include repairing, al
teration, enlargj.ng, or removal. See Shaw v. 
Hitchc�k, 119 Mass. 256 ; Martine v. Nelson, 
51 Ill. 422 ; Douglass v. Com., 2 Rawle (Pa.) 
264 ; Brown v. Hunn, 27 Oonn. 334, . 71 Am. 
Dec. 71 ; McGary v. People, 45 N. Y. 160' ; 
Allen Theater & Realty Co. v. Hopkins, 37 R. 
I. 120, 90 A. 80'8, 812 ; State v. EUiott, 198 
Iowa, 71, 199 N. W. 270', 271 ; Kinney v. 
Ehrensperger, 16 Ala. App. 289, 77 So. 439, 
440 ; Escambia Oounty v. Blount Const. Co., 
66 Fla. 129, 62 So. 650, 651 ; Flynn v. New 
York, W. & B. Ry. Co., 218 N. Y. 140', 112 N. 
E. 913, 914, Ann. Oas. 1918B, 588 ; Watson v. 
Greely, 69 Oal. App. 643, 232 P. 475, 479. 

ERGO. Lat. Therefore ; hence ; because. 

E RGOLA B I .  In the civil law. Undertakers 
of work ; contractors. Ood. 4, 59. 

E R I ACH. A term of the Irish Brehon law, 
denoting a pecuniary mulct or recompense 
which a murderer was judicially condemned 
to pay to the family or relatives of his vic
tim. It corresponded to the Saxon "were
gild." See 4 Bl. Oomm. 313. 

E R I G I M US. We erect. One of the words by 
which a corporation may be' created in Eng
land by the king's charter. 1 Bl. Oomm. 473. 

ERM I N E. By metonymy, this term is used 
to describe the office or functions of a judge, 
whose state robe, lined with ermine, is em
blematical of purity and honor without stain. 
Webster . . 

ERN ES. ,In old English law. The loose scat
tered ears of corn that are left on the ground 
after the binding. 

EROSI ON. The gradual eating away of the 
soil by the operation of currents or tides. 
Distinguished from 8ubmergence, which is the 
disappearance of the. Boil under the water and 
the formation of' a navigable body over it. 

ERRO N EO US. Involving error ; deviating 
from the law. This term is never used by 
courts or law-writers as designating a corrupt 
or evil act. Thompson v. Doty, 72 Ind. 338 ; 
U. S. v. Sakharam Ganesh Pandit (C. O. A.) 15 
l!'.(2d) 285, 286. 

ERRO N I C E. Lat. Erroneously ; through er
ror or mistake. 

ERROR. A mistaken judgment or incorrect 
belief as to the existence or effect of matters 
of fact, or a false or mistaken conception · or 
application of the law. 

Such a mistaken or false conceJ.)tion or ap
plication of the law to the faCts of a cause 
a s  will furnish ground for a review of the 
proceedings upon a writ of error ; a mistake 
of law, or false or irregular application of it, 
such as vitiates the proceedings and warrants 
the reversal of the judgment. 

Error is also used as an elliptical expression 
f,or "writ of error ;" as in saying that error 
lies ; that a judgment may be reversed on er
ror. 

Assignment o-f Errors 

In practice. The statement of the plain
tiff's case on a writ of error, setting forth the 
errors complained of ; corresponding with the 
declaration in an ordinary action. 2 Tidd, Pro 
1168 ; 3 Steph. Comm. 644. Wells v. Martin, 
1 Ohio St. 3S8 ; Lamy V. Lamy, 4 N. M. 
(Johns.) 43, 12 Pac. 650. A specification of 
the errors upon which the appellant will rely, 
with such fullness as to give aid to the court 
in the examination of the transcript. Squires 
v. Foorman, 10 Cal. 298 ; Underwood V. Hogg 
(Tex. Oiv. App.) 261 S. W. 556, 558 ; Streeter 
v. State, 89 Fla. 400, 104 So. 858, 859 ; Bena
vides v. ' Garcia (Tex. eiv. App.) 283 So W. 
611, 614 ; Salene v. Isherwood, 74 Or. 35, 144 
P. 1175, 1176 ; Helms V. Oook, 62 Ind. App. 
629, 111 N. E. 632, 633 ; Wine V. Jones, 183 
Iowa, 1166, 168 N. W. 318, 320 ; State V. Reif
steck, 317 Mo. 268, 29-5 S. W. 741, 742. 

Cle·rical Error 
See ClericaL 
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Common Error 

(Lat. communi8 error, q. 'Ii.) An error for 
which there are many precedents. "Common 
error goeth for a law." Finch, Law, b. 1, c. 
3, nO'. 54. "CommO'n errors" are that the 
declaration is insufficient in law to' maintain 
the actiO'n, and that judgment was given fO'r 
plaintiff instead of defendant, O'r vice versa. 
Margolies v. Goldberg, 101 N. J. Law, 75, 127 
A. 271, 272. 

Cross-Errors 

Errors assigned by the respondent in a writ 
of error, or appellee. 

Error Appare·nt of Reoord 

Plain, fundamental errO'r that goes to' the 
foundation O'f the action irrespective of the 
evidence ; an obvious misapprehension of the 
applica,ble law. Kenedy Mercantile ·Co. v. 
Ainsworth (Tex. Civ. App.) 281 S. W. 637 ; 
In re Brown (D. C.) 2U� F. 701, 702 ; Stephen
ville, N. & S. T. R. Co.. v. Wheat (Tex. Civ. 
App.) 173 S. W. 974, 977 ; CO'nsolidated Kan
sas City Smelting & Refining Co.. v. Schulte 
(Tex. Civ. App.) 176 S. W. 94, 96 ; Stewart v. 
McAllister (Tex. Civ. App.) 209 S. W. 704, 706 ; 
Provident Life & Accident Ins. Co. v. John
son (Tex. Civ. App.) 235 s. W. 650, 652. 

Error Coram Nobis 

Error committed in the proceedings "be
fore us ;" i.  e., error assigned as a ground for 
reviewing, modifyjng, O'r vacating a judgment 
in the same court in which it was rendered. 

Error Coram Vobis 

ErrQr in the proceedings "befQre you ;" 
words used in a writ of error directed by a 
court of review to the court which tried the 
cause. 

Error in Fact 

In judicial proceedings, error in fact oc
curs when, by reason o.f some fact which is 
unknQwn to the court and not apparent on 
the record (e. g., the cQverture, infancy, or 
death of one O'f the parties), it renders a judg
ment which rs void or vQidable. Cruger v. 
McCraoken, 87 Tex. 584, 30 S. W. '537 ; Kihl
holz v. Wolff, 8 Ill. App. 371 ; Kasson v. Mills, 
8 How. Prac. (N. Y.) 379 ; Tanner v. Marsh, 
53 Barb. (N. Y.) 440. 

Error i n  Law 

An errQr Qf the cQurt in applying the law 
to the case on trial, e. g., in ruling on the ad
mission of evidence, or in charging the jury. 
McKenzie v. Bismarck Water Co., 6 N. D. 36,1, 
71 N. W. 608 ; Scherrer v. Hale, 9 Mont. 63, 
22 Pac. 151 ; Campbell v. Patterson, 7 Vt. 89. 

Error Nomin is  

Error of name. A mistake of detail in the 
name of a perSQn ; used in CQntradistinctiQn 
to' errO'r de persona, a mistake as to' identity. 

EBJtOB. 

Error of Law 
He Is under an errQr O'f law whO' is truly 

infO'rmed O'f the existence of facts, but whO' 
draws from them errO'neous cQnclusions O'f 
law. Civ. Code La. art. 1822. MO'watt v. 
Wright, 1 Wend. (N. Y.) 360, 19 Am. Dec. 50& 

Error of Fact 

That is called "errO'r O'f fact" which pro
ceeds either frO'm ignO'rance O'f that which 
really exists or frO'm a mistaken belief in the 
existence of that which has none. Civ. Code , 
La. art. 1821. See Norton v. Marden, 15 Me. 
45, 32 Am. Dec. 132 ; Mowatt v. Wright, 1 
Wend. (N. Y.) 360, 19 Am. Dec. 508. Finding 
of fact contrary to the weight of the evi
dence is an errO'r of fact. Wear v. Imperial 
Window Glass Co. (C. C. A.) 224 F. (l0, 62. 

Cf. Error in fact, supra. 
Erro,r, Writ of . 

See Writ of Error. 

Errors Exoep,ted 

A phrase appended to an account stated, in 
order to excuse slight mistakes or oversights. 

Fu ndamental Error 

In appellate practice. ErrQr which goes to' 
the merits of the plaintiff's cause of action, 
and which will be considered on review, 
whether assigned as errQr or not, where the 
justice of the case seems to require it. HO'lly
wood v. Wellhausen, 28 Tex. Civ. App. '541, 
68 S. W. 329 ; Goodhue v. Fuller (Tex. Civ. 
App.) 193 S. W. 170, 172. EirrQr in law ap
parent on the face of the record. Holloman 
v. Black (Tex. Civ. App.) 188 s. W. 973 ; St. 
Louis Southwestern Ry. Co.. of Texa'S v. An
derson (Tex. Civ. App.) 206 S. W. 696, 698. 

Harmfu l E rror 

Error which more probably than improb
ably affected the verdict or judgment prejudi
cially to the party complaining. Ashby v. 
Virginia Ry. & Power Co., 138 Va. 310, 122 S. 
E. 104, 110. 

Harmless Error 

In appellate practice. An error committed 
in the prQgress of the trial 'below, but which 
was not prejudicial to the rights of the party 
assigning it, and for which, therefore, the 
court will not reverse the judgment, as, where 
the error was neutralized or corrected by sub
sequent.proceedings in the case, Qr where, no't
withstanding the error, the particular issue 
was fQund in that party's favQr, Qr where, 
even if the error had not been committed, he 
could not have ·been legally entitled to prevail. 

I nvited Error 

In appellate practice. The principle of "in
vited error" is that if, during the progress of 
a cause, a party requests Qr moves the court 
to make a ruling which is actually erroneQus, 
and the court does so, that party cannot take 
advantage of the error O'n appeal or review. · 
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Gresham v. Harcourt, 93 Tex. 149, 53 S. W. ESBRANCATU RA. In old law. A cutting 
1019. off the branches or bougJhs of trees. Cowell ; 

J ud'icial Errors Spelman. 
Errors into which the court itself falls. ESCA LDARE. To scald. It is said that to 

State v. District Court of Second Judicial scala hOg8 was one of the ancient tenures in 
District in and for Silver Bow County, 55 serjeanty. Wharton. 
Mont. 324, 176 P. 608, 60.9. 

Reve'rsible Error 

In appellate practice. Such an error as 
warrants the appellate court in reversing the 
judgment before it ; substantial error, that 
which reasonably might have prejudiced the 
party complaining. Condello v. U. S. (C. C. 
A.) 297 F. 200, 201 ; Shinn v. United Ry<s. Co. 
of. St. Louis, 248 Mo. 173, 154 S. W. 103, 10.5 ; 
New Mexican R. Co. v. Hendricks, 6 N. M. 
611, 30 Pac. 90.1. 

Tech n ical Error 

In appellate practice. A merely abstract or 
theoretical error, which is practically not in
jurious to the party aSSigning it. Epps v. 
State, 10.2 Ind. 539, 1 N. E. 491. 

Error fucatus nuda veritate in m u ltis est prob. 
abilior; et srepenumero rationibus vincit verita
tem error. Error artfully disguised [or color
ed] is,- in many instances, more probable than 
naked truth ; and frequently error over
whelms truth by [its show of] reasons. 2 
Coke, 73. 

Error j u ris  noeet. Error of law injures. A 
mistake of the law has an injurious effect ; 
that is, the party committing it must suffer 
the consequences. Mackeld. Rom. Law, § 178 ; 
1 Story, Eq. JUl'. § 139, note. 

E rror nomi nis nunquam nocet, si de· Identitato 
rei constat. A mistake in the name of a thing 
is never prejudicial, if it be clear as to the 
identity of the thing itself, [where the thing 
intended is certainly known.] 1 Duel', Ins. 
171. This maxim is applicable only where 
the means of correcting the mistake are ap
parent on the face of the instrument to be 
construed. Id. 

Error qui  non  resistitur approbatur. An er1:or 
which is not resisted or opposed is approved. 
Doct. & StUd. c. 40. 

Errores ad sua princi p·ia referre, est refelle,re. 
To refer errors to their sources is to refute 
them. 3 Inst. 15. · To bring errors to their be
ginning is to see their last. 

Errores scribeatis noeere non  debent. The mis
takes of the writer ought not to harm. J enk. 
Cent. 324. 

ESCA M B I O. In old EngliSh law. A writ of 
exchange. A license in the spape of a writ, 
formerly granted to an English merchant to 
draw a bill of exchange on another in foreign 
parts. Reg. Orig. · 194. 

ESCA M B I  UM.  An old English law term, sig
nifying exchange. 

ESCAPE. The departure or deliverance out 
of custody of a person who was lawfully im
prisoned, before he is entitled to his liberty 
by the ,process of law. 

The voluntarily or negligently allowing any 
person lawfully in confinement to leave the 
place. 2 Bish. Crim. Law, § 917. 

Escapes are either 'Volunta.ry or negligent. 
The former is the case when the keeper vol
untarily concedes to the prisoner any liberty 
not authorized by law. The latter is the case 
when the prisoner contrives to leave his pris
on by forcing his way out, or any other 
means, without the knowledge or against the 
will of the keeper, but through the latter's 
carelessness or the insecurity of the building. 
Cortis v. Dailey, 47 N. Y. S. 454, 21 App. Div. 
1 ;  Lansing v. Fleet, 2 Johns. Cas. (N. Y.) 3, 
1 Am. Dec. 142 ; Atkinson v. Jameson, 5 
Term, 25 ; Butler v. Washburn, 25 N. H. 258 ; 
Martin v. State, 32 Ark. 124 ; Adams v. Tur
rentine, 30 N. C. 147 ; In re Rigg, 95 N. J. Eq. 
341, 123 A. 243, 244 ; State v. Cahill, 196 Iowa, 
486, 194 N. W. 191, 193 ;  U. S. v. Hoffman 
(D. C.) 13 F.(2d) 269, 270. ; Whitaker v. Com
monwealth, 188 Ky. 95, 221 S. W. 215, 216, 10. 
A. L. R. 145 ; State v. Pace, 192 N. C. 780, 
136 S. E. 11, 12; People v. Quijada, 53 Cal. 
App. 39, 199 P. 854 ;  Brady v. Hughes, 181 N. 
C. 234, 106 S. E. 829, 830 ; Hefler v. Hunt, 
120 Me. 10, 112 A. 675, 677 ; Ex parte Eley, 
!l OkI. Cr. 76, 130 P. 821, 823. 

To flee from ; to a void ; to get out of the 
way, as to flee to avoid arrest. Love v. Bass, 
145 Tenn. 522, 238 S. W. 94, 96. 

ESCAPE F R O M  PR ISON.  A prisoner serving 
a sentence of imprisonment in a state prison 
is, in contemplation of law, a prisoner there
in, as well when at work outside under the 
surveillance of prison guards as when confined 
within its walls, so that if he escapes when 
outside he escapes from a prison within Pen. 
Code, §.§ 106, 787. Bradford v. Glenn, 188 Cal. 
350, 205 P. 449 ; People v. Vanderburg, 67 Oal. 
App. 217, 227 P. 621. 

ERT H M I OTUM.  In old English law. A meet
ing of the neighborhood to compromise differ
ences among themselves ; a court held on the 
boundary of two lands. ESCAPE WARRANT. In English practice. 

Tbis was a warrant granted to retake a pris
Erubesclt lex filios castigare parontes. 8 Coke, oner committed to the custody of the king's 
116. The law blushes when children correct prison who had escaped therefrom. It was' 
tbeir parents. obtained on affidavit from the . judge of the 
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court In. 'Which th� ' action had beelJ brought, 
and was directed to all the sheriJrs through
out England, commanding them to retake the 
prisoner and commit him t9 gaol ·when and 
where taken, there to remain until the debt 
was satisfied. Jacob ; Brown. 

ESCAPE WAY. Passageway leading from 
the inside to the outside of the mine. Rob
erts v. Tennessee Coal, Iron & R. Co. (C. C. 
A.) 255 F. 469, 471 ; Robinson v. Maryland 
Coal & Coke Co., 196 Ala. 604, 72 So. 161, 162. 

ESCA P I O  Q U I ETUS. In old English law. 
Delivered from that punishment which by the 
laws of the forest lay upon those whose beasts 
were found upon forbidden land. Jacob. 

ESCAP I U M. That which comes by chance 
()r accident. Cowell. 

'ESCEPPA. A measure of corn. Cowell. 

Eschalta derivatur a verbo Gall ico eschoir, quod 
est accidere, quia aooid.it domino ex eventu et 
ex insperato. Co. Litt. 93. Escheat is de
rived from the French word "eschoir," which 
signifies to happen, because it falls to the 
lord from , an event and from an unforeseen 
drcumstance. 

Esch
"
altm vulgo d icuntur qUal decldentibus l is 

q Ual de rege tenent, cum non existit ratione san
guinis halres, ad ftscu m relabuntur. Co. Litt. 
13. Those things are commonly called "es
cheats" which revert to the exchequer from 
a failure of issue in those who hold of the 
king, when there does not exist any heir by 
ronsanguinity • 

ESCH EAT. 
III Feudal Law 

Escheat Js an obstruction of the course of 
descent, arid consequent determination of the 
tenure, by some unforeseen contingency, in 
which case the land naturally results back, 
by a kind of reversion, to the original grantor, 
or lord of the fee. % Bl. Comm. 15 ; Wallace 
v. Rarmsta4l, 44 ,Pa.. 501 ; Marshall v. Love
lass, 1 N. C. 445 ; In re Maltbie, 169 .N. Y. 
S. 339, 342, 102 MiSc. 575 ;  Kavanaugh v. 
Cohoes Power & Light Oorporation, 187 N. 
Y. S. 216, 231, 114 Misc. 590. 

It is the · casual descent, . in the nature of 
forfeiture, of lands and tenements within his' 
manor, to a lord, either om failure of issue of 
the tenant dying seised or on account of the 
felony of such tenant. Jacob. 

Also the land or fee itself, which · thus fell 
back to the l()rd. Such lands were called 
"e:ccadentia:," or '4terrre emcaaentiales." Fle
ta, lib. 6, e. 1 ;  06. Litt. 134. 

"I American Law 
Escheat -signifies a reversion of . property 

to the state in consequence of a want of any 
individual oom.petemt to inherit. The state 
is deemed to 6CeUpy the place and hold the 
rights of the f.el\ldal lord. See 4 Kent, Comm. 

ESCROW 

423, 424. :Htighe!J ·v. �State; 41 Tex. 17 ; .  Crane 
v. Reeder, 21 Mich. 70, 4 Am. Rep. 430 ; Oiv. 
Code Ga. 1895, § 3575 (Clv. Qode 1910, § 4155) ; 
Center v. Kramer, 112 Ohio St. 269, 147 N. E. 
602, 604. 

"E-scheat at feuda.l .law was the right of the lQrd 
of a fee to re-enter upon the same when it became 
vacant by the extinction of the blood of the tenant. 
This extinction might either be per defectum san
guinis or else per delictum tenentis, where the 
course of descent was broken by the corruption of 
the blood of the tenant. As a fee might be holden 
either of the crown or from some inferior lord, the 
escheat was 'not always to the crown. The word 
'escheat,' in this country, ' at the present time, mere
ly indicates the preferable right of the state to an 
estate left vacant, and without there being any one 
in existence able to make claim thereto." 29 Am. 

Dec. 232, note. 

I n  General 

-Escheat, w rit of. A writ which anciently 
lay for a lord, to recover possession of lands 
that had escheateq to ihim. Reg. o rig. 164b ; 
Fitzh. Nat. Brev. 143. 

-Single escheat. When all a person's mov
ables fall to the crown, as a casualty, because 
of his being declared rebel. Wharton. 

ESCH EATO'R. In English law. The name 
of an officer who was appointed in every coun
ty to look after the escheats which fell due 
to the Idng in that particular county, and 
to certify the same into the exchequer. An 
escheator could continue in office for one 
year only, and was not re-elegible until three 
years. There does not appear to exist any 
such officer at the present day. Brown. See 
10 Vin. Abr. 158 ; Co. Litt. 13b. 

ESC H ECCUM. In old English law. A jury 
or inquisition. 

ESCH I PA RE. To build or equip. Du Cange. 

ESCOT. A tax formerly paid in boroughs 
and corporations towards the support of the 
community, which is called "scot and lot." 

ESCRI BANO.  In Spanish law. An officer, 
resembling a notary in French law, who has 
authority to set down in writing, and verify 
by his attestation, transactions and contracts 
between private persons, and also judicial acts 
and proceedings. 

ESC R I T U RA. In Spanish law. A written in
strument. Every deed that is made by the 
hand of a public escribano, or notary of a 
corporation or council (concejo,) or sealed 
with the seal of the king or other authorized 
persons. White, New Recop. b. a, tit. 7, c. 5. 

ESC ROQU E.R I E. Fr. Fraud, swindling, 
cheating. 

ESCROW. A scroll, writing, or deed, deliv
ered by the grantor into the hands of a third 
person, to be held by the latter until the hap
pening of a contingency or performance of a 
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condition, and then by him delivered to the 
grantee. Thomas v. Sowards, 25 Wis. 631 ; 
Patrick v. McCormick, 10 Neb. 1, 4 N. W. 312 ; 
Cagger v. Lansing, 57 Barb. ' (N. Y.) 427 ; 
Davis v. Clark, 58 Kan. 100, 48 P. 563 ; Easton 
v. Driscoll, 18 R. I. 318, 27 A. 445 ; Green v. 
Priddy, 112 Tex. 567, 250 S. W. 656, 660 ; 
Yost v. Miller, 74 Ind. App. 673, 112 N. E. 
487, 488 ; Main v. Pratt, 276 Ill. 218, 114 N. E. 
576, 578 ; McPherson v.  Barbour, 93 Or. 509, 
183 P. 752, 755 ; Morgan v. Wolpert, 164 Ga. 
462, 139 S. E. 15, 17 ; Eason v. Walter, 118 
Oklo 31, 246 P. 865, 867 ; Meade v. Robinson, 
234 Mich. 322, 208 N. W. 41, 42 ; Ullendorff v. 
Graham, 80 Fla. 845, 87 So. 50, 52 ; Foulkes 
v. Sengstacken, 83 Or. 118, 163 P. 311, 314 ; 
Roach v. A. D. Malone Mercantile Co., 135 
Ark. 69, 204 S. W. 971, 973 ; Williams v. 
Hitchcock, 86 Wash. 536, 150 P. 1143, 1145 ; 
Minnesota & Oregon Land & Timber Co. v. 
Hewitt Inv. 00. (D. 'C.) 201 F. 752, 759 ; Home 
Ins. Co. of New York v. Wilson, 210; Ky. 237, 
275 S. W. 691, 693 ; Weisenberger v. Hueb
ner, 264 Pa. 316, 107 A. 763, 764 ; Bailey v. 
Security Trust Co., 179 Cal. 540, 177 P. 444, 
447-; Glendenning v. Slayton, 55 Mont. 586, 
179 P. 817, 819 ; Seifert v. Lanz, 29 N. D. 139, 
150 N. W. 568, 570. 

The state or condition of a deed which is 
conditionally held by a third person, or the 
possession and retention of a deed by a third 
person pending a condition ; as when an in
strument is said to be delivered "in escrow." 
This use of the term, however, is a perversion 
of its meaning. 

A grant may be deposited by the grantor with a 
third person, to be delivered on the performance 
of a condition, and on delivery by the depositary 
it will taKe effect. While in the possession of the 
third person, and subject to condition, it is called 
an " escrow." Civil Code Cal. § 1057 ; Compo Laws 
N. D. 1913, § 64:98 ; Compo Laws S. D. 1929, § 527. 

ESC ROWL. In old English law. An escrow ; 
a scroll. "And deliver the deed to a strang
er, as an escrowl." Perk. c. 1, § 9 ;  Id. c. 
2, §§ 137, 138. 

_ ESCUAGE. Service of the shield. One of 
the varieties of tenure in knight's service, 
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ESI{I P'PER, ESI< I P'PARE. To ship. 

ESI{ I PPESO N .  Shippage, or passage by sea. 
Spelled, also, "slcippeson." Cowell. 

ESLISORS. See Elisors. 

ESNE,. In old iaw. 
condition. 

A hireling of servile 

ESN E,CY. Seniority ; the condition or right 
of the eldest ; the privilege of the eldest-born. 
Particularly used of the privilege of the eld
est among coparceners to make a first choice 
of purparts upon a voluntary partition. 

ESPED I ENT. In Spanish law. A junction 
of all the separate papers made in the course 
of any one proceeding and which remains 
in the office at the close of it. Castillero v. U. 
S., 2 Black 109, 17 L. Ed. 360. 

ESPERA. A period of time fixed by law or 
by a court within which certain acts are to 
be performed, e. g., the production of papers, 
payment of debts, etc. 

ESPERO NiS. L. Fr. Spurs. 
ESPLE ES. An old term for the products 
which the ground or land yields ; as the hay 
of the meadows, the herbage of the pasture, 
corn of arable fields, rent and services, etc. 
The word has been anciently ' applied to the 
land itself. Jacob ; Fosgate v. Hydraulic 
Co., 9 Barb. (N. Y.) 293. 

ESPOUSA.LS. A mutual promise between a 
man and a woman to marry each other at 
some other time. It differs from a marriage, 
because then the contract is completed. 
Wood, Inst. 57. 

ESPU R I O. Span. In Spanish law. A spur
ious child ; one begotten on a woman who has 
promiscuous intercourse with many men. 
White, New Recop. b. 1, tit. 5, c. 2, § 1. 

ESQU I RE. In English law. A title of dig
nity next above gentleman, and below knight. 
Also a title of office given to sheriffs, ser
jeants,_ and barristers at law, justices of the 
peace, and others. 1 Bl. Comm. 406 ; 3 Steph. 
Comm. 15, note ; Tomlins. On the use of this 
term in American law, pa'rtic-ttlarly as ap
plied to justices of the peace and other in
ferior judicial officers, see Call v. Foresman, 
5 Watts (Pa.) 331 ; Christian v. Ashley Coun
ty, 24 Ark. 151 ; Com. v. Vance, 15 Sergo & 
R. (Pa.) 37. 

- the duty imposed being that of accompanying 
the king to the wars for forty days, at the 
tenant's own charge, or sending a substitute. 
In later times, this service was commuted for 
a certain payment in money, which was then 
called "escuage certain." See 2 Bl. Comm. 74, 
75. 

ESSA R,TE R. L. Fr. To cut down woods to 
Cowell. clear land of trees and underwood ; propESCURAR;E. To scour or cleanse. 

ESG Ll SE, or E,GLISE. A church. Jacob. 

ESKETORES. Robbers, or destroyers of oth
er men's lands and fortunes. Cowell. 

£SI< I-P·PAMEN'TUM. Tackle or furniture ; 
"outfit. Certain towns in England were bound 
- to furnish 'certain ships at their ,own expense 
, and with double 8kippag6 or tackle. · Cowell. 

erly to thin woods, by c1,ltting trees, etc., at 
intervals. Spelman. See Assart. 

ESSARTUM. Woodlands turned into tillage 
by uprooting the trees and removing the _ un
derwood. 

ESSENCE. That which is indispensable. 
Pittsburgh Iron & Steel ' Foundries CO. V. 
Seamap-Sleeth Co. (D. C.) 236 F. 756, 757, 
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ESSENCE O'F THE CONTRACT. Any' condi ... 
tion or stipulation in a contract which is mu
tually understood and agreed by the parties 
to be of such vital impO'rtance that a sufficient 
performance of the cO'ntract . cannot be had 
without exact compliance with it is said to be 
"of the essence of the contract." Flatow, 
Riley & Co. v. Roy f'.ampbell 0$>. (Tex. Com. 
App.) 280 S. W. 517, 520 ; Dayvault & New
some v. Townsend (Tex. Civ. App.) 244 S. W. 
1108, 1110. 

ESSE,N O I  QU I ET U M  DE TOLON I O. A writ 
to' be quit O'f toll ; it lies for citizens and 
burgesses O'f any city or town who, by char
ter or prescription, ought to be exempted 
from toll, where the same is exacted O'f them. 
Reg. Orig. 258. 

ESSENT IAL. Indispensably necessary ; im
portant in the highest degree ; requisite. 
Pittsburgh Iron & Steel Foundries Co. v. Sea
man-Sleeth CO'. (D. C.) 236 F. 756, 757 ; Sol
ter v. MacmiUan, 147 Md. 580, 128 A. 356, 358. 

ESSO I N, 'V. In old English practice. TO' 
present or offer an excuse fQr not appearing 
in court on an appointed day in obedienoo 
to a summons ; to cast an essO'in. Spelman. 
This was anciently done by a person whom 
the party sent for that purpose, called an 
"essoiner." 

ESSO I N, n. In old English law. An excuse 
for nQt appearing in court at the return of 
the process. Presentation of such excuse. 
Spelman ; 1 Sel. Pro 4 ;  Com. Dig. "Exoine,'" 
B 1. Essoin is not nQW allowed at all in per
sonal actiQns. 2 Term, 16 ; 16 East, 7 a; 
3 Bl. Comm. 278, note. 

-Essoin day. Formerly the first general re
turn-day of the term, on which the courts sat 
to receive essoins, i. e., excuses for parties 
who did not appear in court, according to the 
summons of writs. 3 Bl. Comm. 278 ; Boote, 
Suit at Law, 130 ; Gilb. Com. PI. 13 ; 1 Tidd, 
Pro 107. But, by St. 11 Geo. IV. and 1 Wm. 
IV; c. 70, § 6, these days were done away with, 
as a part of the term. 

-Essoin de malo vilhe is when the defendant 
is in court the first day ; but gone without 
pleading, and being afterwards surprised by 
sickness, etc., cannot attend, but sends two 
essoiners, who openly protest in ' court that 
he is detained by sickness in such a village, 
that he cannot CQme prO' lucrari and prO' per
dere; and this will be admitted, for it lieth 
on the plaintiff to prove whether the essoin 
is true or not. Jacob. 

-Essoin roll. A roll upon which essoins were 
formerly entered, together with the day to 
which they were adjourned. Boote, Suit at 
Law, 130 ; Rose. Real Act. 162, 163 ; Gilb. 
Com. PI. 13. 

ESTABLISH 

ESSOIN IATOR. A persQn whO' made an e. 
soin. 

Est aliquid quod, non oportet etiam si lieet ; 
quicquid vero non lieet eerte non  oportet. Hob. 
159. There is that which is not proper, even 
though permitted ; but whatever is not per
mitted is certainly not proper. 

EST ASCAVO I R. It is to be understood or 
known ; "it is to-wit." Litt. §§ 9, 45, 46, 57, 
59.. A very common expression in Littleton, 
especially at the commencement of a section ; 
and, according to Lord Coke, "it ever teach
eth US some rule of law, or general or sure 
leading point." CO'. Litt. 16. 

Est autem jus publioum et privatum, quod ex 
n atural ibus prmceptis aut gentium,  aut e,jyil ibus 
est oolleotu m ;  et q uod in  jure scripto j us ap
pellatur, id in l ege Anglim rootum esse dicitur. 
Public and private law is that which is col
lected from natural precepts, on the one hand 
Qf nations, on the other of citizens ; and that 
which in the civil law is called "ju8," that, in: 
the law of England, is said to be right. Co. 
Litt. 558. 

Est autem vis legem sim ulans. Violence may 
also put on the mask Qf law. 

Est i psorum legislatorum tan quam viva vox. 
The voice of the legislators themselves is like 
the living voice ; that is, the language of, a 
statute is to be understood and interpreted 
like ordinary spoken language. 10 Coke. 
101b. 

Est q u iddam perfectius in rebus l ieitis. Hob. 
159. There is something more perfect in 
things allowed. 

ESTA B L I SH.  This word occurs frequently 
in the constitution of the United States, and 
it is there used in different meanings: (1) To 
settle firmly, to fix unalterably ; as to estab
lish justice, which is the avowed object of 
the constitution. (2) To make or fQrm ; as  
to establish a uniform rule of naturalizationt 
and uniform laws on the subject of bank
ruptcies, which evidently does nQt mean that 
these laws shall be unalterably established 
as justice. (3) T'o found, to create, to regu
late ; as : "Congress shall have power to es
tablish post-roads and post-O'ffices." (4) To 
found, recognize, confirm, or admit ; as : 
"Congress shall make p.o law respecting an 
establishment of religion." (5) To create, to 
ratify, or confirm ; as : "We, the people," etc., 
"do ordain and establish this constitution." 
1 Story, Gonst. § 454. And see Dickey v. 
Turnpike 00., 7 Dana (Ky.) 125 ; Ware v. U. 
S., 4 Wall. 632, 18 L. Ed. 389 ; U.' S. V. Smith. 
4 N. J. -Law, 33. 

To settle or fix firmly ; place on a perma
nent footing ; found ; create ; put beyond 
doubt or dispute ; prove ; convince. Smith V. 
Forrest, 49 N. H. 230 ; State v. Board of Trust 
of Vanderbilt University, 129 Tl!nn. 279, 164 
S. W. 1151, 1170 ; Rowley v. Braly (Tex. Oiv .. 
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App.) 286 S. W. 241, 245 ; Torian v. Ashford, 
216 Ala. 85, 112 So. 418, 421 ; Village of Villa 
Park v. Wanderer's Rest Cemetery Co., 316 
Ill. 226, 147 N. E. 104, 106 ; Oarl v. Settegast 
(Tex. Civ. App.) 211 S. W. 506, 519 ; Sanders 
v. Farrier (Tex. Civ. App.) 271 S. W. 293, 298 ; 
Thompson v. U. S. (C. C. A.) 283 F. 895, 899. 

ESTA B L ISH M ENT, ETABL ISSEM ENT. An 
ordinance or statute. Especially used of those 
ordinances or statutes passed in the reign of 
Edw. I. 2 Inst. 156 ; Britt. c. 21. 

EtabU88cment is also used to denote the settle
ment of dower by the husband upon his wife. Britt. 
0. 102. 

Institution, place where conducted and 
�uipment ; industrial plant and appurte
nances ; place of business and fixtures ; resi
dence with grounds, furniture, equipage, etc. 
State v. Scullin-Gallagher Iron & Steel CO'., 
268 Mo. 178, 186 S. W. 1007, 1008, Ann. Cas. 
1918E, 6.20 ; Benjamin Rose Institute v. My
�rs, 92 Ohio St. 252, 110 .N. E. 924, 927, L. R. 
A. 1916D, 1170 ; McNabb v. Clear Springs 
Water Co., 239 ,Pa. 502, 87 A. 55 ;  McEllhone 
v. Philadelphia Quartette Club, 53 Pa. Super. 
Ct. 262, 266 ; McClary v. Knight, 73 W. Va. 
385, 80 S. E. 866, 867 ; Williams Bros. Mfg. 
Co. v. Naubuc Fire Dist., 92 Conn� 6.72, 104 
A. 245, 246 ; Harter v. Johnson, 122 S. C. 96, 
115 S. E. 217, 230 ; Waterman Lumber Co. v. 
Beatty, 110 Tex. 225, 218 S. W. 363, 364 ; Gal
veston, H. & H. R. Co, v. Anderson (Tex. Civ. 
App.) 229 S. W. 998, 999 ; Henderson v. He
man Const. Co., 198 Mo. App. 423, 199 S. W. 
1045, 1048 ; Plew v. James Horrabin & Co., 
176 Iowa, 584, 157 N. W. 453. 

ESTABLISH M EN T  O F  D OWER. The assur
ance of dower made by the husband, or his 
friends, before or 'at the time of the marriage. 
Britt. cc. 102, 103. 

ESTACHE. A bridge or stank of stone or 
timber. Cowell. 

EST ADAL. In Spanish law. In Spanish 
America, a measure of land of sixteen square 
varas, O'r yards. 2 White, Recop. 139. 

ESTA D I A  ( or Sobrestadia ) .  In Spanish law. 
Delay ill a voyage, or in the delivery of cargo, 
cau::;ed by the charterer or consignee, for 
which demurrage is payable. The time for 
which tlw pal·ty who has chartered a vessel, 
or is hOllUd to receive the cargo, has to pay 
demurrage on account of his delay in the ex
ecution of the contract. 

ESTAN DARD. L. Fr. A standard (of 
weighta; and measures.) So called because it 
stands constant and immovable, and hath all 
other measures coming towards it for tJheir 
conformity. Termes de la Ley. 

ESTANQUES. Wears (weirs) or kiddles in 
rivers. 
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ESTATE • .  

The interest which any one has in lands, 
or in any other subject of property. 1 Prest. 
Est. 20. And see Van Rensselaer v. Pouch
er, 5 DeniO' (N. Y.) 40 ; Beall v. Holmes, 6 
Har. & J. (Md.) 208; Mulford v. Le Franc, 26 
Cal. 103 ; Robertson v. VanCleave, 129 Ind. 
217, 22 N. E. 899, 29 N. E. 781, 15 L. R. A. 
68 ; Ball v. Chadwick, 46 Ill. 31 ; Cutts v. 
Com., 2 Mass. 289 ; Jackson v. Parker, 9 Cow. 
(N. Y.) 81. An estate in lands, tenements, :rod 
hereditaments signifies such interest as the 
tenant has therein. 2 Bl. Comm. 103. The 
condition or circumstance in which the own
er stands with regard to his property. 2 
Crabb, Real Prop. p. 2, § 942. In this sense, 
"estate" is constantly used in conveyances in 
connection with the words "right," "title," and 
"interest," and is, in a great degree, synony
mous with all of them. See Co. Litt. 345. 

The degree, quantity, nature, and extent of in
terest which a person has in real property is usu
ally referred to as an estate, and it varies from ab
solute ownership down to naked possession. Nichol
son Corporation v. Ferguson, 243 P. 195. 200. 114 Oklo 
10. 

-Classification .  Estates, in this sense, may 
be either absolute or conditional. An absolute 
estate is a full and complete estate (Cooper V. 
Cooper, 56 N. J. Eq. 48, 38 A. 198) or an es
tate in lands not subject to be defeated upon 
any condition. In this phrase the word "abso
lute" is not used legally to distinguish a fee 
from a life-estate, but a qualified or condition
al fee from a fee simple. Greenawalt v. 
Greenawalt, 71 Pa. 483. A conditional es
tate is one, the existence of which depends 
upon the happening or not happening of some 
uncertain event, whereby the estate may be 
either originally created, or enlarged, or final
ly defeated. 2 Bl. Comm. 151. E,states are 
also classed as eaJecuted or CiCecutory. The 
former is an estate whereby a present inter
est passes to and resides in the tenant, not de
pendent upon any subsequent circumstance or 
contingency. 1."'Ihey are more commonly called 
"estates in possession." 2 Bl. Comm. 162. An 
estate where there is vested in the grantee a 
present and immediate right of present or 
future enjoyment. An executory estate is an 
estate or interest in lands, the vesting or en
joyment of which depends upon some future 
contingency . . Such estate may be an eiCecu
tory devise, or an eiCecutory rema'inder, which 
is the same as a contingent remainder, be
cause no present interest passes. Further, 
estates may be legal or equita·ble. The for
mer is that kind of estate which is properly 
cognizable in the courts of common law, 
though noticed, also, in the courts of equity. 
1 Steph. Co-mm. 217. And see Sayre v. Moh
ney, 30 Or. 238, 47 P. 197 ; In re Qualifica
tions of Electors, 19 R. I. 387, 35 A. 213. An 
equitable estate is an estate an interest in 
which can only be enforced in a court of chan
eery. Avery v. Dufrees, - 9  Ohio, 145. That ls 
properly an equitable estate or ·interest ·for 
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which a court of equity affords the only rem
edy ; and of this nature, especially, is '  the 
benefit of every trust, express or implied, 
which is not converted into a legal estate 
by the statute of uses. The rest are equities 
of redemption, constructive trusts, and all 
equitable charges. Burt. Compo C. 8. Brown 
V. Freed, 43 Ind. 253 ; In re Qualifications of 
Electors, 19 R. I. 387, 35 A. 213. "Elquitable 
estates" are in equity what legal estates are 
in law ; the ownership of the equitable estate 
is regarded by equity as the real ownership, 
and the legal estate is, as has been said, no 
more than the shadow always following the 
"equitable estate," which is the substance. 
Town of Cascade V. Cascade County, 75 
Mont. 304, 243 P. 806, 808. 

-Other descriptive and com pound terms. A 
contingent estate is one which depends for 
its effect upon an event which may or may not 
happen, as, where an estate is limited · to a 
person not yet born. Oonventional estates are 
those freeholds not of inheritance or estates 
for life, whioh are created by the express acts 
of the parties, in contradistinction to those 
which are legal and arise from the operation 
of law. A dominant estate, in the law of 
easements, Is the estate for the benefit of 
which the easement exists, o'r the tenement 
whose owner, as such; enjoys an easement 
over an adjoining estate. An eaJpectant es
tate is one which is not yet in possession, but 
the enjoyment of which is to begin at a future 
time ; a present or vested contingent ri�ht of 
future enjoyment. Examples are remainders 
and reversions. A f1tture estate is an estate 
which Is not now vested in the grantee, but 
is to commence in Possession at some future 
time. It includes remainders, reversions, and 
estates limited to commence in futuro with
out a particular estate to support them, which 
last are not good at common law, except in 
the case of chattel interests. See 2 Bl. Comm. 
165. An estate limited to commence in pos
session at a future day, either without the 
intervention of a precedent estate, or on the 
determination by lapse of time, or otherwise, 
of a precedent estate created at the same time. 
Real Property Law N. Y. (Conso!. Laws, c. 
50) § 37 ; Personal Property Law (Consol. 
Laws, C. 41) § 11. See In re McQueen's Will, 
163 N. Y. S. 287, 292, 99 Misc. 185 ; Griffin V. 
Shepard, 124 N. Y. 70, 26 N. E. 339 ; Sable
dowsky v. Arbuckle, 50 Minn. 475, 52 N. W. 
920 ; Ford v. Ford, 70 Wis. 19, 33 N. W. 188� 
5 Am. St. Rep. 117. A particular estate is a 
limited estate which is taken out of the fee, 
and whioh precedes a remainder ; as an es
tate for years to A., remainder to B. for life ; 
or an estate for life to A., remainder to B. in 
tail. This precedent estate !s called the "par
ticula.r esta.te," and the tenant of such estate 
is called the "particular tenant." 2 Bl. Comm. 
165 ; Bunting V. Speek, 41 Kan. 424, 21 P. 
288, 3 L. R. A. 690. A 8ervient estate, in the 
law of easements, is the estate upon which 
the easement is imposed or against which it 
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Is enjoyed ;  an estate subject� �o a burden 
or servitude for the benefit of another esta teo 
Wallier v. Clifford, 128 Ala. 67, 29 So. 588, 86 
Am. St. Rep. 74 ; 'Stevens V. Dennett, 51 N. H. 
330 ; Dillman V. Hoffman, 38 Wis. 572. ' A 
settled estate, in English law, is one created 
or limited under a settlement ; that is, one in 
which the powers of alienation, devising, and 
transmission accOl�ding to the ordinary rules 
of descent are restrained by the limitations 
of the settlement. Micklethwait v. Mickle
thwait, 4 C. B. (N. S.) 858. A vested estate is 
one in which there is an immediate right of 
present enjoyment or a present fixed right of 
future enjoyment ; an estate as to which there 
is a person in being 'who would have an im
mediate right to the possession upon the ceas
ing of some intermediate or precedent estate. 
Tayloe V. Gould, 10 Barb. (N. Y.) 388 ; Flan
ner V. Fellows, 206 Ill. 136, 68 .N. E. 1057. 

Original and derivative estates. An orig
inal is the first of several estates, bearing to 
eaeh other the relation of a particular estate 
and a reversion. An original estate is con
trasted with a derivative estate ; and a de
rivative estate is a particular interest carved 
out of another estate of larger extent. Prest. 
Est. 125. 

For the names and definitions of the vari
ous killds of estates in land, see the different 
titles below. 

In another sense, "estate" designates the 
property (real or personal) in which one 
has a right or interest ; the subject-mat
ter of ownership ; the corpus of property. 
Thus, we speak of a "valuable estate," "all my 
estate," "separate estate," "tru�t estate," etc. 
This, also, is its meaning in the classification 
of property into "real estate" and "personal 
estate." Connertin V. Concannon, 122 Or. 387, 
259 P. 290, 292 ;  Moseley V. Bogy, 272 Mo. 
319, 198 S. W. 847, 848 ; 8 Ves. 504 ; Jackson 
V. Robins, 16 Johns. (N. Y.) · 587 ;  Bates V. 
Spa rrell , 10 Mass. 323 ; Archer V. Deneale, 1 
Pet. 585, 7 L. Ed. 272 ; Donovan's Lessee v. 
Donovan, 4 Harr. (Del.) 177 ; Andrews V. 
Brumfield, 32 Miss. 107 ; Blewer V. Bright� 
man, 4 McCord (S. C.) 6 0 ;  Den V. Snitcher, 14 
N. J. I.J3.w, 53. 

The word "estate" 19 a word of the greatest ex
tension, and comprehends every species of property, 
real and personal. It describes both the corpus and 
the extent of interest. Deering v. Tucker, 65 Me. 
284 ; Pearce v. Pearce, 74 So. 952, 954, 199 Ala. 491. 
When used in some connections, it signifiell every
thing of which riches or fortune may consist. Wil
liams v. Chicago, B. & Q. R. Co., 155 S. W. 64, 66, 
169 Mo. App. 468. 

"Estate" comprehends everything a. man owns, 
real and personal, and ought not to be limited in its 
construction, unless connected with some other 
word which must necessarily have that effect. Pul
liam v. Pulliam (C. C.) 10 F. 40 ; Neblett v. Smith, 
142 Va. 840, 128 S. E. 247, 250 ; Weber v. Bardon, 92 
N. J. Eq. 190, 111 A. 649, 650 ; Black v. Sylvania Fro
ducing Co., 105 Ohio St. 346, 137 N. E. 904. 905. 

It means, ordinarily. the whole of the propertT 
owned by any one, the realty as well as the person
alty. Hunter v. Husted. 45 N. C. 141 ; Lewis V. Car-
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veri 140 Md. 121, 117 A. 108, 113 : Samuels v. Worst, 
318 Ill. 297, 149 N. E. 228, 229 ; Miller v. Miller, 200 
Iowa, 1070, 205 N. W. 870, 874, 43 A. L. R. 567 ; In re 
Quackenbush's Will, 217 N. Y. S. 493, 496, 127 Misc. 
731. 

-Fast estate. Real prDperty. A term Some
times used in wills. Lewis v. Smith, 9 N. Y. 
502, 61 Am. Dec. 706. 

-Landed estate or property. A cDllDquial Dr 
popular phrase to denDte real property. 
Landed estate Drdinarily means an interest 
iIi and pertaining to lands. Police Jury of 
Parish of St. Mary v. Harris, 10 La. Ann. 
676. In a tax law it "clearly embraces not 
only the land, but all houses, fixtures, and 
imprDvements Df every kind thereon, and all 
machinery, neat cattle, horses, and mules, 
when attached to and used on a plantation 
Dr farm." A person holding such an estate 
is termed a landed proprietor. 10 La. Ann. 
676. A devise of "all my landed property" 
carries the fee ; Fogg v. Clark, 1 N. H. 163 ; 
and so dDes "my landed estate" ; Bradstreet 
v. Clarke, 12 Wend. (N. Y.) 602. 

-Real estate. Landed property, including all 
estates and interests in lands which are held 
for life Dr for some greater estate, and wheth
er such lands be of freehold or COpyhDld 
tenure. Wharton. 

As to' "Homestead," "Movable," "Residu
ary," . "Separate;" and "Trust" estate, see 
thDse titles. 

In a wider sf'nse, a man's whDle financial 
statu8 or cDndition,-the aggregate Df his 
interests and concerns, SO' far as regards his 
situation with reference to wealth or its 
objects, includiIlg debts and obligations, as 
well as possessiDns and rights. 

Here not only property, but indebtedness, fs part 
ot the idea' . .  'The estate doos not consist ot the as
sets on�y. It it did, such expressions as "insolvent 
estate'� would be misnomers. Debts and assets, tak
en together,. constitute the estate. It is only by re
garding the ' demands against the original proprietor 
as constituting, . together with his resources avail
able to detray 'them, one entirety, that the ph�ase
ology o't the law governing what is called "settle
ment ot estates" can be justified. Abbott. See Dav
is's Heirs v. Elkins, 9 La. 135. 

Also, the aggregate of a man's financial con
cerns (as above) personifie.d. Thus, we speak 

of "debts due the estate," Dr say that "A.'s 

estate is a stockhDlder in the bank." In this 

sense it is a fictitiDUS or juridical persDn, the 

idea being that a man's business status con

tinues his existence, fDr its special purposes, 

until its final settlement and dissolution .. See 

MDrgannelli's Estate v. City of Derby, 105 

Conn. 545, 135 A. 911 ; . In re Watson, 86 
Misc. 588, 148 N. Y. S. 902, 908. 

There is no such legal entity as an "estate." It 

is a convenient phrase, to identity the subject of 

litigation in the orphans' court, and in proceedings 

in rem ft may be treated · as harmless Buper1l.uity, 

but .· as a designation ' of. a party to . be served with 

a, writ It 18 unknown to the law. It cannot ,be made 

684 

the plaintiff in an action, as ft is not a person and 
cannot sue or be sued. In re Harrisburg Trust Co., 
80 Pa. Super. Ct. 585. 

In its brDadest sense, the social, civic, Dr 
political cDnditiDn Dr standing of a person ; 
or a class Df persons considered as grouped 
for social, civic, or pDliUcal purposes ; as in 
the phrases, "the third estate," "the estates 
of the realm." See 1 Bl. Comm. 153. 

"Estate" and "degree," when used in the 
sense of an individual'S personal status, are 
synDnymous, and indicate the individual'S 
rank in life. State v. Bishop, 15 Me. 122. 

ESTATE AD REMANENTIAM.  An estate in 
fee-simple. Glan. 1. 7, c. 1. 

ESTATE AT S U F F E RANCE. The interest 
of a tenant whO' has come rightfully into pos
session Df lands by permission Df the owner, 
and continues to occupy the Rame after the 
period fDr which he is entitled to hold by 
such permission. 1 Washb. Real Prop. 392 ; 
2 Bl. Oomm. 150 ; Co. LUt. 57b. 

ESTATE AT W I LL. A species of estate less 
than freehold, where lands and tenements 
are let by Dne man to' another, to' have 
and to hDld at the will of the lessor ; and 
the tenant by force of this lease ohtains pos
session. 2 Bl. Comm. 145 ; 4 Kent, CDmm. 
110 ; Litt. § 68 ; 00'. Litt. 55a ; Tud. L. Cas. 
R. P. 10, 14. Or it is where lands are let 
without limiting any certain and determinate 
estate. 2 Crabb, Real Prop. p. 403, § 1543. 

ESTATE BY ELEG I T. See Elegit. 

ESTATE BY P U RCHASE. One 
. 
acquired in 

any Dther method than descent. In re Field, 
182 App. Div. 226, 169 N. Y. S. 677, 679. See, 
alsO', Purchase. 

ESTAT E BY STATUTE M E RC HANT. An 
estate whereby the creditor, under the cus
tDm of London, retained the pDssession of all 
his debtor's lands until his debts were paid. 
1 Green!. Oruise, Dig. 515. See 'Statute 
Merchant. 

EST ATE BY STATUTE STAPLE. ' See 
Staple. 

ESTATE BY T H E  C U RT ESY. Tenant by the 
curtesy of England is whe·re a man survives 
a wife whO' was seised in fee-simple or fee
tail of lands or tenements, and has had issue 
male or female by her born alive and capable 
Df inheriting the wife's estate as, heir to her ; 
in which case he will, on the decease of his 
wife, hDld the estate during his life as tenant 
by the curtesy of England. 2 Crabb, Real 
Prop. § 1074 ; CD. Litt. 30a ; 2 Bla. Comm. 
126 ; 4 Kent 29 ; Leach .  v. Leach, 21 Hun 
(N. Y.) 381 ;  Crumley V. ' Deake, 8 'Baxt. 
(Tenn.) 361 ; Carter v. Dale, 3 Lea (Tenn.) 
710, 31 Am . . Rep. 660 ; McKee v. Cattle, 6 MD. 
.A.pp. 416 ; Tremmel y. Kleiboldt, 6 Me. App. 
549 ; [1892] 2 Ch. 336. 
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ESTATE BY THE E NT I RETY. Called also 
estate in entirety. or estate by the entireties. 
An estate in jDint tenancy, plus the unity of 
the marital relatiDn. " HDyt v. Winstanley, 
221 Mich. 515. 191 N. W. 213, 214. A common
law estate, based on the doctrine that hus
band and wife are Dne, and that a cDnveyance 
of real property to husband and wife creates 
but Dne estat-e. Klorfine v. Cole, 121 Or. 76, 
252 P. 708. 709. An estate held Py husband 
and wife together so long as both live, and, 
after the death of either, by the survivor. 
It is an estate held by husband and wife 
by virtue of a title aC'quired by them jointly 
after marriage. Bailey v. Smith, 89 Fla. 303, 
103 SD. 833, 834. A creature of the common 
law created by legal fiction based wholly on 
the common-law doctrine that husband and 
wife are one, and hence a conveyance tOo 
husband and wife created only one estate, and 
each was Dwner Df the whole estate, and 
neither could dispo-se Df it without the con
sent of the other, and Dn the death of one 
survivor was the owner in fee simple. Fay 
v. Smiley, 201 Iowa, 1290, 207 N. W. 369, 371 ; 
Wimbush v. Danford. 292 Mo. 588, 238 S. W. 
460, 466 ; In re Flynn (D. C.) 1 F.(2d) 566, 
567. 

ESTATE D U TY. A duty imposed in Eng
land (act of 1894) superseding probate duty, 
taxing not the interest tOo which SOine person 
succ-eeds ou. a death, but the interest which 
ceased by reason of the death. Hansen, 
Death Duties 63. It is leviable Dn prOoperty 
which was left untDuched by probate duty, 
such as real estate, yet it is in substance Df 
the same nature 'as the DId probate duty. 

ESTAT E FOR L I FE. A freehold estate, nDt 
of inheritance, but which is held by the tenant 
for his own life Dr the life Dr lives · Df one 
or more other persons, or fOol' an indefinite 
period, whi·ch may endure for the life or lives 
of persons in being, and nDt beYDnd the period 
of a life. 1 Washb. Real PrDp. 88 ; Beeman 
v. Stilwell, 194 Iowa, 231, IP,9 N. W. 9fl9, 971 ; 
Brandenburg v. Petroleum ExplDration, 218 
Ky. 557, 291 S. W. 757, 759 ; Co. Litt. 42 a ;  
B ract. lib. 4 ,  c .  28, § 207 ; Hurd v .  Cushing, 7 
Pick. (Mass.) 169 ; Cha1. R. P. 89. When the 
measure of duration is the tenant's own life, 
it is · calle

"
d simply an e;'3tate "for life ;" when 

the measure of duration is the life Df another 
person, it is called an �state "per (or pur) 
autre vie." 2 Bla. Comm. 120 ;  00. Litt. 41 b ;  
4 Kent 2�, 24. 

Estates for life may be created by act of law or 
by aot of the parties : in the former case they are 
called legal, in the

· 
latter conventional. The legal 

life estates are estates-tail after possibility of issue 
extinct, estates by dower, estates by curtesy, joint
ures ; M.itch. R. P. 118, 133 ; Eldridge v. Preble, 34 
Me. 151 ; Dejarnatte v. Allen, 5 Grat. (Va.) 499 j 
Fay v. Fay, 1 Cush. (Mass.) 95 ;  Irwin v. Covode, 
24 Pa. 162 : 3 E. L. & Eq. R. 345 ; Miller v. Wil
liamson, . 5 Md. 219 : Gourley v. Woodbury, 51 Vt. 37 ; 
Brooks v. Brooks. 12 S. C. 422 ; Slemmer Y. Cramp-

ESTATE IN COPAB,CENAltY 

ton, 60 Iowa, 302 ; Rountree Y. Talbot. 89 Ill. 246 ; 

Noe Y. Miller's Ex'rs, 31 N. J. Eq. 234. 

ESTATE FOR YEARS, A species Df estate 
less than freehDld, where a man has an in
terest in . lands and tenements, and a posses
sion thereDf, by virtue of such interest, fDr 
SDme fixed and determinate period of time ; 
as in the case where lands are let for the 
term Df a certain number of years, agreed 
upon between the lessor and the lessee, and 
the lessee enters thereon. 1 Steph. Comm. 
263 264. Blackstone calls this estate a "con
tra�t" for the possession of lands Dr tene
ments for some determinate period. 2 Bl. 
Comm. 140. See Hutcheson v. Hodnett, 115 
Ga. 990, 42 S. E. 422 ; Despard v. Churchill, 
53 N. Y. 192 ; BrDwn v. Bragg, 22 Ind. 125 ; 
Harbottle v. C�ntral Coal & COoke CD., 134 
Ark. 254, 203 S. W. 1044, 1046 ; 2 Crabb, R. 
P. § 12167 ; Bac. Abr. Leases ; Wms. R. P. 195. 
Such estates are frequently called terms. 

"Estates for years" embrace all terms limited to 
endure for a definite and ascertained period, ho.w
ever short or long the period may be ; they em
brace terms for a fixed number of weeks or months 
or f�r a single year, as well as for any definite num
ber of years, however great. Guy v. Brennan, 213 
p" 265, 267, 60 Cal. App. 452. Compare Metcalf Auto 
Co. v. Norton, 109 A. 384, 119 M.e. 103. 

ESTAT E FROM YEAR TO YEAR. An ex
ample of an estate for years. It is of later 
origin and is not found in Littleton (see 
§ 381). It exists in cases where the parties 
stipulate for it, and alsOo where the parties by 
their cDnduct have placed themselves in the 
reI a tion of landlord and tenant without adopt
ing any other term. If a tenant has been al
IDwed tOo hold over after the expiration Df his 
term in such a way as to' preclude the possibil
ity of his becoming a tenant on sufferance, it 
is a tenancy from year tOo year. Jenks, Mod. 
Land IAlw 88. See, also, Odger, C. · L. 869 ; 
7 Q. B. 958. It was originally a development 
of a tenancy at will, by which the tenancy 
was terminahle only at the time Df the year 
at which it began, and on notice. 

ESTATE I N  COM MON. An estate in lands 
held by two or mOore . perSDns, with interests 
accruing under different titles ; or accruing 
under the same title, but at different periods ; 
Dr conferred by words of limitation importing 
that the grantees are tOo take in 'distinct 
shares. 1 Steph. ODmm. 323. See Tenancy in 
CommO'n. An estate held in joint . possession 
by two or more persons at the same time by 
several and distinct titles. 1 Washb. R. P. 
415 ; 2 Bla. Comm. 191 ; 1 Pres. Est. 139. 

ESTATE I N  COPARCENARY. An estate 
which several persons hold as one heir, wheth
er male or female. This estate has the three 
unities of time, title, and posseSsiO'n ; but ' 
the interests of the eO'parceners may be un
equal. 1 Washb. Real Prop. 414 ; 2 Bl. Comm. 
188 ; 4 Rent 366 ; Flynn v. Herye; 4 Mo. 
App. 3oo. See Coparcenary. 
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ESTATE I N  DOWER. A species of life-es
tate which a woman is, by law, entitled to 
claim Qn the death of her husband, in the 
lands and tenements of which he was seised 
in fee during the marriage, and wl;lich her 
issue, if any, might by possibility have in
herited. 1 Steph. Comm. 249 ; 2 BI. Comm. 
129 ; Cruise, Dig. tit. 6 ;  2 Grabb, Real Prop. 
p. 124, § 11117 ; 4 Kent, Comm. 35. See DQwer. 

ESTATE I N  EXPECTAN CY. One which is 
not yet in p()ssession, but the enjoyment of 
which is to begin at a future time ; an esta.te 
giving a present or vested cQntingent right of 
futu.re enjQyment. One in which the right 
to' pernancy of the profits is postpQned to some 
future period. Such are estates in remainder 
and reversion. Lawrence v. Bayard, 7 Paige, 
Ch. (N. Y.) 70, 76 ; Underhill v. R. Co., 20 
Barb. 455 ; Fenton v. Miller, 108 Mich. 246, 65 
N. W. 966 ; In re Mericlo, 63 HQw. Prac. (N. 
Y.) 66 ; GreystQn v. Clark, 41 Hun (N. Y.) 
130 ; Ayers v. Trust Co., 187 Ill. 42, 58 N. E. 
318. 

ESTATE I N  F E E-S I M P LE. The estate 
which a man has where lands are given to 
him and to' his heirs absolutely withQut any 
end Qr limit put to his estate. 2 BI. Oomm. 
106 ; Plowd. 557 ; 1 Prest. Est. 425 ; Litt. 
§ 1. The word "fee," used alQne, is a suffi
cient designation of this species of estate, 
and hence "simple" is nQt a necessary part 
Qf the title, but it is added as a means Qf 
clearly distinguishing this estate from a fee
tail Qr from any variety Qf, cQnditiQnal es
tates. 

ESTATE I N  FEE-TAI L, generally termed an 
"estate tail." An estate Qf inheritance which 
a man has, to hQld to him and the heirs Qf 
his body, 0'1' to him and particular heirs of 
hls body. 1 Steph. Comm. 228. An estate Qf 
inheritance by force of the statute De Donia, 
limited and restrained to . SQme particular 
heirs of the dQnee, in exclusion . of Qthers. 2 
Crabb� Real prQP. pp. 22, 23, § 971 ; Cruise, 
Dig. tit. 2, c. 1, § 12. See Tail ; Fee-Tail. 
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other advantages arising therefrQm. 2 Crabb, 
Real PrQP. p. 958, § 2322. Eberts v. Fisher, 
44 Mich. 551, 7 N. W. 211 ; Sage v. Wheeler, 
3 App.' Div. 38, 37 N., Y. S. 1107 ; Campau 
V. Campau, 19 l\:Hch. 116 ; Valle v. Clemens, 
18 Mo. 486. 

ESTATE I N  R EMAI N D ER. An estate limit� 
ed to take effect in possession, -or in enjoy
ment, or in �oth, subject Qnly to any term Qf 
years or cQntingent interest that may in
tervene, immediately after the regular expira
tiQn Qf a particular estate of freehold previ
ously created tQgether with it, hy the same 
instrument, out Qf the same subject of prQp
erty. 2 Fearne, Rein. § 159 ; 2 Bl. Comm. 
163 ; 1 GreenI. Oruise, Dig. 701. 

ESTATE I N  REVE RS I O N. A species Qf es
tate in expectancy, created by operatiQn of 
la w, being the residue of an estate left in 
the grantor, to CQmmence in possession after 
the determination of some particular estate 
granted out by him. 2 BI. Comm. 175 ; 2 
Crabb, Real PrQP. p. 978, § 2345. The residue ' 
of an estate left in the grantor or his heirs, 
Qr in the heirs of a testatQr, commencing in 

. possession on the determination Qf a particu- · 
lar estate granted or devised. 1 Rev. St. N. Y. 
p. 718, (723,) § 12. An estate in reversion is 
where any estate is derived, by grant or oth
erwiSe, Qut Qf a larger Qne, leaving in the 
original owner an ulterior estate immediate
ly expectant on that which is so derived ; the 
latter interest being called the "particular es
tate," (as being only a small part or pwrticula 
Qf the original one,) and the ulterior interest, 
the "reversion." 1 Steph. CQmm. 290. See 
Reversion. 

ESTATE I N  SEVERALTY. An estate held b'f' 
a perSQn in his Qwn right Qnly, withQut any 
Qther perSQn being jQined Qr cQnnected with 
him in. PQint Qf interest, during his estate. 
This is the most CQmmon and usual way ' of 
holding an estate. 2 BI. Comm. 179 ; Cruise, 
Dig . . tit. 18, c. 1, § 1. 

ESTATE I N  VAD I O. An estate in gage 0'1' 
ESTATE I N  J O I NT TENANCY. An estate in pledge. 2 HI. CQmm. 157 ; 1 Steph. CQmm. 
lands 0'1' tenements ' granted to' two or mQre 282. See MQrtgage. 
persons, to' hQld in fee-simple, fee-tall, for 
life, for years, or at will. 2 BI. Comm. 180 ; 
2 Crabb, Real Prop. 937. An estate acquired 
by twO' or more persons in the same land, by 
the same title, (not being a title by descent,) 
and at the same periQd ; and without any 
limitation by WQrds importing that they are 
to take in distinct shares. 1 Steph. CQmm. 
312. The mQst remarkable . incident or con
sequence of this kind Qf estate is that it is 
subject to survivorship. 

ESTATE I N  P OSSESS ION.  ,An estate where
by .  a present interest passes to and' resldes 
in . the tenant, not· depending 'on any ,subSe
quent circntnstan� . or cQntingencY. �' . 2 BI. · 
COmm. 163. An' �st�te where the' tenant is in 
actual pernancy, br receipt- of the reri� and-

ESTATE LESS THAN FREEHOLD. An es
tate fQr years, estate at will, or estate at suf
ferance. Fowler v. Marion & Pittsburg Coal 
Co.; 315 Ill. 312, 146 N. E. 318, 319. See Es
tate of FreehQld. 

ESTAT E  O F  FREEHOLD (or Frank-tene
ment) . An estate in land or other real prQP
erty, Qf uncertain duratioB ; that is, either 
Qf inheritance or which may possibly last fQr · 
the life of th.e tenant at the least, (as dis
tjnguished frQm a leasehQld ;) and held by a 
free tenure, (as distinguished fFom CQPyhQld 
or villeinage.) , , Any estate of inheritance; or 
for Ufe, in either a '  corporeal or incorporeal 
hereditament, existing in or arising from reaf 
property ' of :free :tenure. 2 Bla. O>mIll. i04. 



687 

Freehold in deed Is the ,real possession of land 
or tenements in fee, fee-tail, or for life. Free
hold in Zaw is the right to such tenements be
fore entry. The term has also been applied 
to those offices which a man holds in fee or 
for life. Mozl. & W. Dict. ; 1 Washb. R. P. 
71, 637. See Gage v. Scales, 100 Ill. 221 ; 
State v. Ragland, 75 N. C. 12, L. R •. ll Eq. 454 ; 
Liberum Tenementum. 

BSTOP� 

words of its creation that it cannot endure 
for any longer time than till the contingency 
happens upon which the estate is to fail • .  1 
Steph. Comm. 278. 

ESTATE UPON CO N D I T I O N  I M PLI ED. An 
estate having a condition annexed to it in
separably from its essence and constitution, 
although no condition be expressed in words. 
2 Bl. Comm. 152 ; 4 Kent, Comm. 121. 

ESTATE OF I N H ER I TANCE. An estate ' 
which may descend to heirs. 1 Washb. R. P. ESTATES OF T H E  REALM. The lords 

51. A species of freehold estate in lands, oth- spiritual: the lords temporal, and the com

erwise called a "fee," where the tenant is not mons of Great Britain. 1 .  Bl. Comm. 153. 
only entitled to enjoy the land for his own Sometimes called the "three estates." . Inas

life, but where, after his death, it is cast by much as the lords spiritual have no separate 

the law upon the persons who successively assembly or negative in their political capac

represent him in perpetuum, in right of blood, ity, some authorities reduce the estates in 
according to a certain established .order of de- Great Britain to two, the lords and commons. 

scent. 1 Steph. Comm. 21S ; Litt. § 1 ;  Nellis Webster, Dict. 
v. Munson, lOS N. Y. 453, 15 N. E. 739 ; Rouls- Generally In feudal Europe there were three es .. 
ton v. Hall, 66 Ark. 305, 50 S. W. 690, 74 Am. tates, the clergy, nobles, and commons. In England 

St. Rep. 97 ; Ipswich v. Topsfield, 5 Mete. (until about the 14th century) the three estates ot 

(Mass.) 351 ; Brown v. Freed, 43 Ind. 256. the realm were the clergy, barons, and knights. In 
legal practice the lords spiritual and lords temporal 
are usually · collectively designated under the · one 
name loras. Webster, Diet. 

Estates of freehold are divided into those ot In

heritance and those not of inheritance. All estates 

of inheritance in tenements are freehold ; but, since 

freeholds embrace. estates for life and those of in
definite duration which may endure for life, all 
freeholds are not "estates of inheritance." Beirl v. 
Columbia County, 73 Or. 107, 144 P. 457, 460 ;  Crabb. 
R. P. § 945. 

ESTATE P U R  AUTRE V I E. Estate for an-
other's life. An estate in lands Which a man 
holds for the life of another person. 2 BI. 
Comm. 120 ; Litt. § 56. 

ESTATE TA I L. See Estate in Fee-Tail. 

ESTATE TA I L, QUASI .  When a tenant for 
Ufe grants his estate to a man and his heirs, 
as these words, though apt and proper toO cre
ate an estate tail, cannot do so, because the 
grantor, being only tenant for life, cannot 
grant in perpetuum, therefore they are said 
to create an estate tail quasi, or improper. 
Brown. 

ESTENDARD, ESTEN DART, or STAN D
ARD. An ensign for horsemen in war. 

ESTE R  I N  J U DGMENT. L. Fr. To appear 
before a tribunal either as plaintiff or defend
ant. Kelham. 

EST I MATE. A valuing or rating by the 
mind, without actually measuring, weighing, 
or the like. City of Tulsa v. Weston, 102 
Okl. 222, 229 P. lOS, 122. A rough or approxi
mate calculation only. Bair v. Montrose, 58 
Utah, 39S, 199 P. 667, 669 ; Branting v. Salt 
Lake City, 153 P. 995, 996, 47 Utah, 200 ; P. 
M. Hennessy Const. Co. v. Hart, 141 Minn. 
449, 170 N. W� 579, 59S. Thus, a census is a 
finding of the population, not an "estimate." 
State ex reI. Reynolds v. Jost, 265 Mo. 51, 175 
S. W. 591, 597, Ann. Cas. 1917D, 1102. 

This word is used to express the mind or judgment 
of the speaker or writ�r on the particular subject 
under consideration. It implies a calculation or 
computation, as to estimate the gain or loss of an 
enterprise. People v. Clark, 37 Hun (N. Y.) 203. 

As used in a contract for the sale of an estimated 
quantity of goods, "estimated" may mean practical
ly the same as "more or less." Robbins v. Hill 
(Tex. Civ. App.) 259 S. W. 1112, 1115. Generally, the 
word "estimated" indicates that a statement ot 
quantity is a matter of description, and not of the 
essence of the contract. Biglione v. Bronge, 192 C�1. 
167, 219 P. 69, 70. 

ESTATE UPON CO N D I T I O N. An estate in 
lands, the existence of which depends upon 
the happening or not happening of some un
-certain event, whereby the estate may be ei
ther originally created, or enlarged, or finally 
-defeated. 2' BI. Comm. 151 ; 1 Steph. Comm. 
276 ; Co. Litt. 201a. An estate having a quali
fication annexed to it, by which it may, upon 
the happening of a particular event, be creat
-ed, or enlarged, or destroyed. 4 Kent, Comm. 
121. ESTOP. To stop, bar, or impede ; to pre

vent ; to preclude. Co. Litt. 352a ; Olsgard 
ESTATE UPON CO N D I T I O N E.XPRESSED. v. Lemke, 32 N. D. 551, 156 N. W. 102, 103. An estate granted, either in fee-simple or oth- See Estoppel • 

. erwise, with an express qualification annexed, 
whereby the estate granted shall either com
mence, be enlarged, or be defeated upon per
formance or breach of such qualification or 

..condition. 2 BI. Comm. 154. An estate which 
is so expressly defined and limited by the 

ESTO PP EL. A bar or impediment raised by 
the law, Which precludes a man from alleging 
or from denying a certain fact or state of 
facts, in consequence of his previous allega
tion or denial or conduct or admission, or in 
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consequence of a final adjudication of the er's act, whereas "estoppel" is where the 
matter in a court of law. Demarest v. Hop- party is bound by his own act, but the legal 
per, 22 N. J. Law, 619 ; Martin v. Railroad effect is the same. Zenos v. Britten-Cook Land 
00., 83 Me. 1000, 21 A. 7400 ; Veeder v. Mud- & Live Stock Co., 75 Cal. App. 299', 242 P. 
gett, 95 N. Y. 295 ; South v. Deaton, 113 Ky. 914, 917 ; Marion Say. Bank v. Leahy, 2000 
312, 68 S. W. 137 ; Wilkins v. Suttles, 114 N. Iowa, 220, 204 N. W. 456, 458. 
O. 550, 19 S. E. 606 ; Lewis v. King, 157 La. "Waiver" means an intentional relinquish-
718, 103 So. 19, 22 ; Federal Life Ins. Co. v. ment of a known right, and "estoppel" means 
Whitehead, 173 Okl. 71, 174 P. 784, 790 ; Burke that a party is precluded by his own acts 
v. Barnum & Bailey, 40 R. I. 71, 99 A. 10027, . from asserting a right to the detriment of 
1029. another Who, entitled to rely on such conduct, 

A preclusion, in law, which prevents a man has acted thereon. Krivitsky & Cohen v. 
from alleging or denying a fact, in conse- Western Union Telegraph Co., 129 Misc. 431, 
quence of his own previous act, allegation, or 221 N. Y. S. 525, 528. 
denial of a eontrary tenor. Steph. Pl. 239' ; 
Hodde v. Hahn, 283 Mo. 320, 222 S. W. 799, 
801. 

Tbe preclusion of a person from asserting a 
fact, by previous conduct inconsistent there
with, on his own part or the part of those 
under whom he claims, or by an adjudication 
upon his rights which he cannot be allowed 
to call in question. Erickson v. Wiper, 33 N. 
D. 193, 157 N. W. 592, 598. 

An . admission of so conclusive a nature 
that the party whom it affects is not permit
ted to aver against it or offer evidence to 
controvert it. 2 Smith, Lead Cas. 778. 

A man's act or acceptance which stops or 
closes his mouth to allege or prove the truth. 
Houston Nat. Bank of Dothan v. Eldridge, 
17 Ala. App. 235, 84 So. 430, 431 ; George v. 
Ford, 183 Ky. 808, 211 · S. W. 438, 440 ; 
Doerstler v. First Nat. Bank, 82 Or. 92, 161 
P. 386, 389 ; Armfield v. Moore, 44 N. C. 157. 

Estoppels are sometimes said to be of three kinds:  
(1) by deed ; (2) by matter of  record ; (3) by matter 
in pais. The first two are also called legal estoppels, 
as distinguished from the last kind, known as eq
quitable estoppels. See Equitable estoppel j Legal 
estoppel, infra. 

Synonyms 

An "election" differs from an "estoppel in 
pais" in that in order to be effective it need 
not be acted upon by the other party by way 
of a detrimental chang� of his position, pro
vided the election is a decisive one. Phillips 
v. Rooker, 134 Tenn. 457, 184 S. W. 12, 14 . . 

A distinction exists between the "ratifica
tion" of a contract by a principal and estop
pel in pais ; ratification following the un
authorized act, and estoppel being based on 
the pdncipal's inducement to another to act 
to his prejudice. Depot Realty Syndicate v. 
Enterprise Brewing Co., 87 Or. 560, 171 P. 
223, 224, L. R. A. 1918C, 1001. "Ratification," 
on the other hand requires no change of po
sition or prejudice. Texas & Pacific Coal &; 
Oil Go. v. Kirtley (Tex. Civ. App.) 288 S. W. 
619, 622. Ratification is retroactive and vali
dates all of the act involved, while estoppel 
extends only to so much of the act as is af
fected by the conduct working the estoppel. 
Woodworth v. School Dist. No. 2, Stevens 
County; 92 Wash. 456, 159 P. 757, 760. '  Gen
erally speaking, "ratification" applies to a 
formal declaration of the approval of anotb-

I n  General 

-c011 3iteral estoppe,J . The collateral deter
mination of a question by a court having gen
eral jurisdiction of the subject. See Small v • . 

Haskins, 26 Vt. 209. 

-Equitable estoppel (or estoppel by conduct, 
or in pais). This is the species of estoppel 
which equity puts upon a person who has 
made a false representation or a concealment 
of material facts, with knowledge of the 
facts, to a partX ' ignorant of the truth of the 
matter, with the intention that the other par
ty should act upon it, and with the result that 
such party is actually induced to act upon it, 
to his damage. Bigelow, EiStop. 484. And see 
Louisville Banking Co. v. Asher, 65 S. W. 
831, 23 Ky. Law Rep. 1661 ; Bank v. Marston, 
85 Me. 488, 27 A. 529 ; Richman v. Baldwin, 
21 N. J. Law, 403 ; Railroad CQ. v. Perdue, 40 
W. Va. 442, 21 S. E. 755 ; Advance Thresher 
Co. v. FiShback, 157 Ky. 427, 163 S. W. 228, 
230 ; Baker-McGrew Co. v. Union Seed & Fer
tilizer Co., 125 Ark. 146, 188 S. W. 571, 5,72 ; 
Maxwell v. Dimond, 83 Wash. 30, 145 P. 77, 
78 ; De Lashmutt v. Teetor, 261 Mo. 412, 169 
S. W. 34, 41 ; L. J. Upton & Co. v. Ferebee, 
178 N. C. 194, 100 S. E. 310, 311 ; Cannon v. 
Baker, 97 S. C. 116, 81 S. E. 478, 482 ; Cana
dian Northern R. Co. v. Northern Mississippi 
R. Co. (C. C. A.) 209 F. 758, 763 ; New York 
Cent. & H. R. R. Co. v. City of Buffalo, 85 
Misc. 78, 147 N. Y. S. 209, 211 ; Maryland 
Casualty Co. v. Gates (0. C. A.) 290 F. 65, 69 ; 
Lockhart State Bank v. Baker (Tex. Civ. 
App.) 264 S. W. 566, 569 ; Ohambers v. Bes
sent, 17 N. M. 487, 134 P. 237, 239 ; Peters 
Trust Co. v. Cranmore, 114 Neb. 491, 208 N. 
W. 635, 637 ; American Mut. Liability Ins. 
Co. v. Hamilton, 145 Va. 391, 135 S. E. 21, 25 ; 
Rice v. Washington County Building & Loan 
Ass'n, 145 Miss. 1, 110 So. 851, 854. "Equi
table estoppel" is the effect of the voluntary 
conduct of a party whereby he is absolutely 
precluded, both at law and in equity, from 
asserting rights which might perhaps have 
otherwise existed either of property, of con
tract, or of remedy, as against another per
son who has in good faith relied upon such 
conduct and has been led thereby to change 
his position for the worse, and who on his 
part acquires some corresponding right, either 
of property, contract, or remedy. Baird v. 
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Stephan, 52 N. D. 568, 204 N. W. 188, 195 ; 
City of Bayonne v. Passaic Consol. Water Co.; 
98 N. J. Eq. 174, 130 A. 530, 531. An "equita
ble estoppel" or "estoppel in pais" arises when 
one represents by word of mouth, conduct, or 
silent acquiescence that a certain state of 
facts exists, thus inducing another to act in 
reliance upon the supposed existence of such 
facts, so that if the party making the repre
sentation were not estopped to deny its truth, 
the party relying thereon would be subjected 
to loss or injury. Graves & Gross v. Leach, 
192 Ala. 164, 68 So. 297, 298. "Equitable es
toppel" arises from conduct, including spo
ken or written words, positive acts, silence, or 
omISSIOn. Smith v. Williams, 141 S. C. 265, 
139 S. E. 625, 630, 54 A. L. R. 964. While an 
"estoppel in pais" is called an equitable es
toppel, it is a legal estoppel as well, and is 
not treated as a distinctively equitable de
fense, and can be pleaded in a law case. Web
er v. Hertzell (0. C. A.) 230 F. 965, 967. 

-Esto'p pe,1 by oonduct. That which arises 
where a party is induced by the conduct of 
another to do, or forbear doing, something he 
would not, or would, have done but for such 
conduct of the other. Big Vein Pocahontas 
00. v. Browning, 137 Va. 34, 120 S. E. 247, 
256. Also called "equitable estoppel" (q. 'V.). 

-Estoppe'l by deed. Such as arises from the 
provisions of a deed. Edckson v. Wiper, 33 
N. D. 193, 15,7 N. W. 592, 598 ; Stow v. Wyse, 7 
Conn. 214, 18 Am. Dec. 99 ; Green v. Clark, 
13 Vt. '158 ; Douglass v. Scott, 5 Ohio, 199 ; 
Bennett v. Conant, 10 Cusl).. (Mass.) 163 ; Rein
hard v. Min. Co., 107 Mo. 616, 18 S. W. 17, 
28 Am. St. Rep. 441 ; Carson v. Cochran, 52 
Minn. 67, 53 N. W. 1130 ; Craig v. Reeder, 3 
McCord (S. C.) 411. A preclusion against the 
competent parties to a valid sealed contract 
and their privies to deny its force and effect 
by any evidence of inferior solemnity. Hart v. 
Anaconda Copper Mining Co., 69 Mont. 354, 
222 P. 419, 421.' Such an estoppel occurs 
where a party has executed a deed, that is, 
a writing under seal (as a bond) reciting a cer
tain fact, and is thereby precluded from after
wards denying, in any action brought upon 
that instrument, the fact so recited. Steph. 
PI. 197. A man shall always be estopped by 
his own deed, or not permitted to aver or 
prove anything in contradiction to what he 
has once so solemnly and deliberately avow
ed. 2 BI. Comm. 295 ; Plowd. 434 ; Hudson 
v. Winslow Tp., 35 N. J. L,aw, 441 ; Taggart 
v. Risley, 4 Or. 242 ; Appeal of Waters, 35 
Pa. 526, 78 Am. Dec. 354. 

-Estop'pel by election.  An estoppel predicated 
on a voluntary and intelligent action or choice 
of one of several things which is inconsistent 
with another, the effect of the estoppel being 
to prevent the party so choosing from after
wards reversing his election or disputing the 
state of affairs or rights of others resulting 
from his original choice. Yates v. Hurd, 8 
Colo. 343, 8 Pac. 575. 
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-Estoppel by Judgme'nt. The estoppel raised 
'by the rendition of a valid judgment by a 
court having jurisdiction, which prevents the 
parties to the action, and all who are in 
privity with them, from afterwards disput
ing or drawing into controversy the particular 
facts or issues on which the judgment was 
based or which were or might have been liti
gated in the action. 2 Bl. Judgm. § 504 ; State 
v. Torinus, 28 Minn. 175, 9 N. W. 725. An 
"estoppel by judgment" is that which results 
from a former adjudication between the same 
parties on the same cause of action, and i'8 
conclusive as to every issue which was or 
might have been litigated ; "estoppel by ver
dict," on the other hand, is that which re
sults from a judgment between the same 
parties, on a different cause of action and i's 
conclusive as to the facts actually decided 
or, in albsence of evidence thereof, as to 
pleaded issues necessarily determined. State 
ex reI. Gott v. Fidelity & Deposit Co. of Bal
timore, .Md., 317 Mo. 1078, 298 S. W. 83, 8S; 
See, also, Estoppel by verdict. 

-Estoppel by laches. A neglect to do some
thing which one should do, or to seek to �n
force a right at a proper time. Jett v. Jett, 
171 Ky. 548, 188 S. W. 669, 672. A species 
of "equitable estoppel" or "estoppel by mat
ter in pais." See those titles. 

-Esto ppel by matter i n  pais. An estoppel by 
the conduct or admissions of the party ; an 
estoppel not arising from deed or matter of 
record. Steph. PI. 197 ; Strong v. Ellsworth, 
2,6 Vt. 366, 373. And see West Winstead Sav. 
Bank v. Ford, 27 Conn. 290, 71 Am. Dec. 66 ;  
Davis v. Davis, 26 Cal. 31S, 85 Am. Dec. 157 ; 
Bank v. Dean, 60 N. Y. Super. Ct. 299, 17 N. 
Y. Supp. 375 ; Coogler v. Rogers, 25 Fla. 853, 
7 South. 391 ; Merchants' Nat. Bank v. State 
Nat. Bank, 10 Wall. 645, 19 L. Ed. 1008 ; Han
ly v. Watterson, 39 W. Va. 214, 19 S. E. 536 ; 
Barnard v. Seminary, 49 Mich. 444, 13 N. W. 
811 ; Lawson v. Edwards (Mo. App.) 2,93 S. W. 
794, 795 ; ,California Prune & Apricot Grow
ers v. EI Reno Wholesale Grocery C o. (C. C. 
A.) 15 F.(2d) 839. A right arising from acts, 
admissions, or conduct which have ' induced a 
change of position. Citizens' Bank of - Senath 
v. Douglass, 178 Mo. App. 664, i161 S. W. 60.1, 
60.8. An "estoppel in pais" arises whenever 
one, by his conduct, affirmative or negative, 
intentionally or through culpable negligence 
induces another to believe and have con
fidence in certain material facts, and the lat
ter, having the right to do so relies and acts 
thereon, and is, as a reasonable and inevitable 
consequence, misled to his injury. Shapera 
v. Fargo, 240 Ill. App. 145. Estoppel by mat
ters in pais is an indisputable admission aris
ing from circumstances that party claiming 
benefit of it has in good faith been induced 
to change his pO'sition to his substantial prej
udice by voluntary intelligent action by party 
against whom it is alleged. First Lutheran 
Church of Pontiac v. Rooks Creek Evangelical 
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Lutheran Church, 816 Ill. 196, 147 N. E. 53, 
55 ;  Rea v. Pierson, 114 Neb. 173, 206 N. W. 
760, 763. The term "estoppel in pais" includes 
estoppel by conduct, laches, negligence, and 
all other estoppels not adsing from record, 
deed, or written contract ; which forms of 
estoppel are also generally called "equitable 
estoppel," not because they are recognized 
as peculiar to equitable tribunals, but because 
arising upon facts rendering their application 
in the protection of rights equitable and just, 
which noctrine is recognized in courts of com
mon law as well as in courts of equity. Jett 
v. Jett, 171 Ky. '548, 188 S. W. 669, 672 ; Dick
erson v. Colgrove, 100 U. S. 578, 25 L. Ed. 
618 ; Drexel v. Berney, 122 U. So 241, 253, 7 
Sup. Ct. 1200, 30 L. Ed. 1219 ; Tracy v. Rob
erts, 88 Me. 317, 34 Atl. 68, 51 Am. St. Rep. 
894 ; Hagan v. Ellis, 39 Fla. 472, 22 South. 
727, 63 Am. St. Rep. 167 ; Duke v. Griffith, 9 
Utah, 476, 85 Pac. ii12. 
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The phrase "estoppel by negligence" has been 
characterized as "an expression usual but not 
accurate, since negligence prevents a right of 
action accruing, estoppel a right that has ac
crued from being set up" ; 2 Beven, Negl. 
1332. See a discussion of the doctrine, with 
critical examination of the English cases, in 
15 L. Q. R. 384 . . 

-Estop pel by sile,nce. A kind of equitable es
toppel arising where a person under a duty 
to another to speak refrains from so doing, 
and thereby leads the latter to believe in the 
existence of a state of facts, in reliance on 
which he acts to his prejudice. Mason V. 
Dulaney, 144 Md. 108, 124 A. 390, 392 ; Baird 
v. Stephan, 52 N. D. 568, 204 N. W. 188, 195 ; 
Engelhardt v. Gravens (Mo. Sup.) 281 S. W. 
715, 719 ; Farmers' State Bank of Jefferson 
v. Jordon, 61 OkI. 15, 160 P. 53, 54. See, a lso, 
Boynton v. Hunt, 88 Vt. 187, 92 A. 153, 154 ; 
Silverman V. Harmon (Tex. Civ. App.) 250 S. 
W. 206, 208 ; Mangusi v. Vigiliotti, 104 Oonn. 
291, 132 A. 464, 466. 

-Estop pel  by matter of record. An estoppel 
founded upon matter of record ; as a confes
sion, or admission made in pleading i-n a court 
of record, which precludes the party from -Estoppel by verdict. This term is sometimes 

afterwards contesting the same fact in the applied to the estoppel arising from a former 
same suit. Steph. PI. 197. Such as arises adjudication of the same fact or issue between 
from or is founded upon the adjudication of the same parties or their privies. Chicago 
a competent court. Confessions or admis- Theological Seminary v. People, 189 Ill. 439, 

sions made in pleadings in a court of record, 59 N. ID. 9n ; Swank v. Railway Co., 61 Minn. 
decrees, and other final determinations work 423, 63 N. W. 1088. But this use is not cor
estoppels. Gray v. Gray, 91- Fla. 103, 107 So. rect, as it is not the verdict which creates an 
261, 262 ; 2 B. & Ald. 362 ; Buck v .  Collins, estoppel, but the judgment, and it is immate-
69 Me. 445 ; Bradner v. Howard, 75 N. Y. 417 ; rial whether a jury participated in the trial 
Adams v. Adams, 25 Minn. 72 ; Butterfield v. or not. The doctrine Qf estoppel by verdict 
Smith, 101 U. S. 570, 25 L. Ed. 868 ; Henning is but another braNch of the doctrine of res 
v. Warner, 109 N. C. 406, 14 S. E. 317 ; Den- judicata. Hoffman v. Chicago '& N. W. Ry. 
ver City Irr. & Water Co. v. Middaugh, 12 Co. , 205 Ill. API>. 197, 198 ; Chicago Title & 
Colo. 434, 21 Pac. 565, 13 Am. St. Rep. 234. Trust Co. v. National Storage Co., 260 Ill. 485, 
An "estoppel by record" is the preclusion to 103 N. E. 227; 231. See, however, Coffman v. 
deny the truth of a matter set forth in a . 

Hope Natural Gas Co., 74 ,W. Va. 57, 81 · S. E. 
record, whether judicial or legislative, also 575. See, also, Estoppel by judgment. 
to deny the facts adjudicated by a court of "';Estoppel  by warranty. An estoppel based 
competent jurisdiction. Swofford Bros. Dry on the principle of giving effect to the mani
Goods Co. v. Owen, 37 Oklo 616, 133 P. 193, 
198 I R 

fest intent of a grantor and of pl'eventing the 
, ... . A. 19160, 189. t f gran or rom derogating or destroying his 

-Estoppel by m isrepresentation.  A spedes of own grant by subsequent act. Lewi'S V. King, 
"equitable estoppel" or estoppel by matter in 157 La. 718, 103 So. 19, 22. See Estoppel Iby 
pais. Frumin V. Chazen, 153 Tenn. 1, 282 S. deed. 
W. 199, 201. 

-Estoppel by negligence. An estoppel which 
occurs when one who is under a legal duty, 
either to the person injured or to tIle pu�lic, 
to act with due care, fails to do so, and such 
failure is the natural and proximate cause of 
misleading that person to alter his position. 
Bradford v. Ins. 00., 102 Fed. 48, 43 O. O. 
A. 310, 49 L. .R. A. 530 ; Andrus v. Bradley, 
r02 Fed. 54 ;  Central R. R. Co. of New Jersey 
v. McCartney, 68 N. J. Law, 165, 52 At!. 575 ; 
Brown & Co. V. Ins. Co., 42 Md. 3:&4, 20 Am. 
Rep. 00 ; Nye v. Denny, 18 Ohio St. 246, 98 
Am. Dec. 118 ; Tisher v. Beckwith, . 30 Wis. 
55, 11 Am. Rep. 546 : 1 C; P. D. 578 ; [1905] 
1 K. B. 677 ; Bigelow, Est. . (6th Ed.) 711. 

-J udicial estoppel. One arising from sworn 
statements made in the course of judicial pro
ceedin�s, generally in a formel' litigation, in 
absenl"e of any showing that statement was 
made inadvertently or through mistake ; it is 
based on public policy and not on prejudice 
to adverse party by reason thereof, as in case 
of equitable estoppel. Bartain v. Dixie Coal 
& Iron Co., 150 Tenn. 633, 266 S. W. 313 , 316. 

--Legal estoppel. Estoppel by deed or record, 
as distinguished from estoppel by matter in 
pais; Lockhart State Bank v. Baker (Tex. 
eiv. App.) 264 S. W. 566, 569. 
-Quasi estoppel • .  The prin�iple which pre
cludes a party from asserting, to another's 

BL.LA.w DICT. (3D ED.) 



691 

disadvantage, a right inconsistent with a 
position previously taken ,by him. Philadel
phia County v. Sheehan, 263 Pa. 449, 107 A
U, 16 ; Riley v. Brown, 72 Cal. App. 468, 237 
P. 833, 837. A term used by Bigelow to cover 
a group of cases in which a party is pre
cluded from occupying inconsistent positions, 
either in litigations or in ordinary dealings ; 
Big. Est. (6th ed .. ) 732. For some illustrative 
cases, see 31 Ch. D. 466 ; 2 Atk. 88 : Pickett v. 
Bank, 32 Ark. 346 ; Robinson v. Pebworth, 
71 Ala. 240 ; Jacobs v. Miller, 50 Mich. 119, 
15 N. W. 42 ;  Wood v. Seely, 32 N. Y. 105 ; 
The Water Witch, 1 Black, 494, 17 L. Ed. 
155 ; Vose v. Cockcroft, 44 N. Y. 415 ; Sher
man v. McKeon, 38 N. Y. 266 ; Cloud v. Cole
man, 1 Bush (Ky.) 548 ; <City of Burlington 
v. Gilbert, 31 Iowa, 356, 7 Am. Rep. 143 ; Ap
peal of Ferson, 96 Pa. 140. It is to ,be noted 
that in the cases 'grouped under this title the 
courts have generally used the simple term 
"estoppel" which, it has been suggested, is 
a questiona,ble use of terms, since many of 
the cases are mere instances of ratification or 

, acquiescence ; Big. Est. 755. 

I n  Pleading 

A plea, replication, or other pleading, which. 
withOout confessing or denying the matter of 
fact adversely alleged, relies merely on some 
matter of estoppel as a ground for excluding 
the opposite party from the allegation of the 
fact. Steph. Pl. 219 ; 3 Bl. Comm. 308. 

A plea which neither admits nor denies the 
facts alleged by the plaintiff, but denies his 
right to allege them. Gould, ·Pl. c. 2, § 39. 

A special plea in bar, whiCh happens where 
a man has done some act or executed some 
deed which precludes him from averring any
tJhing to the contrary. 3 BI. Comm. 308. 

Estoveria su.t ardendi, arandi, construendi et 
claudendi. 13 Coke, 68. Estovers are of fire
bote, plow-bote, house�bote, and hedge-bot�. 

BSDEAT 

There Is much learning In the old books relative 
to the creation, apportionment, suspension, and ex
tinguishment of these' rights, very Uttle of which. 
however. is applicable to the condition of things in 
this country. except perhaps 'in New York, where 
the grants of the manor-lands have

' 
led to some 

litigation on the subject. Tayl. LandI. It T. § 220. 
See 4 Wash. R. P. 99 ;  7 Bing. 640 ; Padelford v. 
Padelford, 7 Pick. (Mass.) 152 ; Richardson v. York, 
14 Me. 221 ; Dalton v. Dalton, 42 N. C. 197 ; Owen 
v. Hyde. 6 Yerg. (Tenn.) 334, 27 Am. Dec. 467 ; Loom
is v. Wilbur, 5 Mas. 13, Fed. Cas. No. 8,498. 

Co m m on of Estovers 
.A liberty of taking necessary wood for the 

use or furniture of a house or farm from off 
another's estate, in common with the owner 
or with others. 2 BI. Comm. 35. 

ESTRAY. Cattle whos'e owner is unknown. 
2 Kent, Comm. 359 ; Spelman. Any beast, not 
wild, found within any lordship, and not 
owned by any man. Cowell ; 1 Bl. Comm. 297. 
These belonged to the lord of the soil. Britt. 
c. 17. An animal that has strayed away and 
lost itself ; a wandering beast which no 011� 
seeks, follows, or claims. Campbell v. Ham
ilton, 172 N. W. 810, 42 N. D. 216. 

Estray must be understood as denoting a wander
ing beast whose owner is unknown to the person 
who takes it up. An estray is an anima.l that has· 
escaped from its owner, and wanders or strays 
about ; usually defined, at common law. as a wan
dering animal whose owner is unknown. An ani
mal cannot be an estray when on the' range where 
it was raised. and permitted by its owner to run. 
and especially when the owner is know. to the par
ty who takes it up. The fact of its being breachy 
or vicious does not make it an estray. . Walters v. , 
Glatz, 29 Iowa, 439

'
; Roberts v. Barnes, 27 Wis. 425 ; 

Kinney v. Roe, 70 Iowa, 509, 30 N. W. TiS ;  Shepherd 
v. Hawley, 4 Or. 208 ; Yraceburn v. Cape, 60 Cal. , 
App. 374, 212 P. 938, 940 ; Lyman v. Gipson, 18 Pick. 
(Mabs.) 426 ; but see Worthington v. Brent. 69 Mo. 
205 ; State v. Apel, 14 Tex. 43,1. 

The term is used of flotsam at sea. 15 L. 
Q. R. 357. 

ESTOVER I IS HABEN D I S. A writ for a wife ESTR EAT, 'V. To take out a forfeited recog
judicially separated to recover her alimony or nizance from the records of a court, and re- ' 
estovers. Obsolete. turn it to the court of exchefiuer, to be prose

ESTOVERS. An allowance made to a per
son out of an estate or other thing for his 
or her support, as for food and raiment. 

An allowance (mOore commonly called "ali
mony") granted to a woman divorced a 
mensa et thoro, for her support out of her 
husband's estate. 1 Bl. Oomm. 441. 

The right or privilege which a tenant has 
to furnish himself with so much wood from 
the demised premises as' may be sufficient or 
necessary for his fuel, fenc�s, and other agri
cultural operations. 2 HI. COmm. 35 ; W oodf. 
LandI. & ,  Ten. 232 ; Zimmerman v. Shreeve, 
59 '  Md. 363 ; Lawrence v. Hunter, 9 Watts 
(,Pa.) 78 ; Livingston . v. Reynolds, 2 Hill (N. 
Y.) 159 ; Van Rensselaer v� Radcliff, 10 Wend. 
(N. Y.) 639, 25 Am. Dec. 582 ; Gardner v. Der
ing, 1 Paige, Ch; (N. Y.) 573. 

cuted. See Estreat, n. 

A forfeited recognizance taken out from among 
the other records for the purpoSe of being sent up 
to the exchequer, that the parties might be sued : 

thereon, was said to be estreated. 4 Bl. Comm. 253. 

And see Louisiana Society v. Cage. 45 La. Ann. ' 
1394. 14 South. 422. 

There is no "estreat" or taking a .  judgment of 
forfeiture of a bail recognizance from the records 
and sending it up to the · exchequer for suit thereon 
in Louisiana, since the same court which renders 
a judgment executes it. and the same officers who 
are charged with procuring it to be rendered are 
also charged with procuring it to be eXe1!uted. State 
v. Johnson. 132 La. 11 • . 60 So. 702, 703. 

. 

ESTREAT, no (From ' -Liltl . emt,-actftWt.) Iil ' 
English law. A copy or -extract · from the 
book of estreats, that is, the rolls of any court, : 
in ·  which the · amercements' or fines, recogniz- ... 
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ances, etc., imposed or taken by that court 
upon or from the accused, are set down, and 
which are to be levied by the bailiff or other 
Officer of the court. Cowell ; Brown. A true 
copy or note of some original writing or rec
ord, and especially of fines and amercements 
imposed by a court, extracted from the record, 
and certified to a proper officer or officers au
thorized and required to collect them. Fitzh. 
N. B. 57, 76. 

ESTREC I ATUS. Straightened, as applied to 
roads. Cowell. 

ESTREPE. To strip ; to despoil ; to lay 
waste ; to commit waste upon an estate, as 
by cutting down trees, removing buildings, etc. 
To injure the value of a reversionary interest 
by stripping or spoiling the estate. 

ESTREPEMENT. A species of aggravated 
waste, by stripping or devastating the land, 
to the injury of the reversioner, and especial
ly pending a suit for possession. 

ESTREPEM ENT, W R I T  O F. This was a 
common-law writ of waste, which lay in par
ticula J' for the reversioner against the tenant 
foJ' life. in l'espect of damage or injury to the 
lano committed by the latter. As it was only 
auxiliary to a real action for recovery of the 
land, and as equity affo-rded the same relief 
by injunction, the writ fell into disuse in Eng
land, and was abolished by 3 & 4 Will. IV. c. 
27. In Pennsylvania, by statute, the remedy 
by estrepement is extended for the benefit of 
specified persons. See 10 Viner, Abr. 497 ; 
'Voodf. Landt & T. 447 ; Arch. Civ. PI. 17 ; 
7 Com. Dig. fi59 ; Irwin v. Covooe, 24 Pa. 162 ; 
Byrne v. Boyle, 37 Pa. 260. 
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E. 178, 179 ; Conery v. Webb, 12 La. Ann. 
282 ; Lyman v. Milton, 44 Cal. 630. 

ET A LLOCAT U R. And it is allowed. 

ET C ETERA (or ET CIET ERA ) .  And others ; 
and other things ; and others of the like kind ; 
and the rest ; and so on ; and so forth. Muir 
v. Kay, 66 Utah, 550, 244 P. 901, 904 ; Soule v. 
Northern Const. Co., 33 Cal. App. 300, 165 P. 
21, 23 ; Osterberg v. Section 30 Development 
Co., 160 Minn. 497, 200 N. W. 738, 739 ; Duroff 
v. Commonwealth, 192 Ky. 31, 232 S. W. 47, 
48 ; State on Inf. Haw v. 'T'hree States Lum
ber Co., 274 Mo. 361 , 202 S. W. 1083, 1084 ; 
Stansbery v. First Methodist Episcopal 
Church, 79' Or. 155, 154 P. 887, 892 ; Gallop 
v. Elizabeth City Milling Co., 178 N. C. 1, 100 
S. E. 130 ; Wagner v. Brady, 130 Tenn. 554, 
171 S. W. 1179. In its abbreviated form (etc.) 
this phrase is frequently affixed to one of a 
series of articles or names to show that others 
are intended to follow or understood to be 
included. So" after reciting the initiatory 
words of a set fo-rmula, or a clause already 
given in full, etc. is added, as an abbreviation, 
for the sake of convenience. See Lathers v. 
Keogh, 39 Hun (N. Y.) 579 ; Com. v. Ross, 6 
Sergo & R. �Pa.) 428 ; In re SClhouler, 134 
Mass. 426 ; High Court v. Schweitzer, 70 Ill. 
App. 143 ; Agate v. Lowenbein, 4 Daly (N. Y.) 
62 ; Hayes v. Wilson, 105 Mass. 21 ; Gray v. 
R. Co., 1'1 Hun (N. Y.) 70 ; Cooper v.' Conklin, 
189 N. Y. S. 552, 197 App. Div. 205 ; O'Con
nor v. City of New York, 165 N. Y. S. 625, 629, 
178 App. Div. 550 ; Morton v. Young, 173 Ky. 
301, 190 S. W. 1090 ; Becl\:er v. Hopper, 22 
Wyo. 237, 138 P. 179, 180, Ann. Cas. 1916D. 
1041. 

' 

ET D E  CEO SE M ETTENT EN LE PAYS. L. 
ET. And. 'Dhe introductory word of sev- Fr. And of this they put themselves upon the 
eral Latin and law French phrases formerly country. 
in common use. 

ET ADJO U R�:'JAT U R. And it is adjourned. 
A phrase used in the old reports, where the 
argument of a cause was adjou:r:ned to an
other day, or ' where a second argument was 
had. 1 Keb. 692. 754. 773. 

ET D E  H O C  P O N I T  SE SUPER PATR I AM.  
And of this he puts himself upon the country. 
The formal conclusion of a common-law plea 
in bar by way of traverse. See 3 B1. Comm. 
313. The literal translation is retained in the 
modern form: 

ET A L. An abbreviation for et alii, "and ET E I  LEG I T U R I N  HIEC VERBA. L. Lat. ' 

others." I.add v. Smith. 209 Ala. 114, 95 So. And it is read to him in these words. Words 

280, ,281 ; MitcheiI v. Mason, 90 Fla. 192. 105 formerly used in entering the prayer of oyer 

So. 404. 405. Tile singular is "et alius" (q. v.). on record. 

ET A L I I E CONTRA. And others on the ET HABEAS I B I  T U N C  H O C  B R EVE. And 
have you then there this writ. The formal 
words directing the return of a writ. The lit
eral translation is retained in the modern 
form of 'a considerable number of writs. 

other side. A phrase constantly used in the 
Year Books, in describing a joinder in issue. 
P. 1 Edw. II. Prist ; et alii e contra, et sic 
ad patriam : ready ; and others, e contra, and 
so to the country. T. 3 Edw. III. 4. 

ET ALt US. And another. The abbreviation 
et aI. (sometimes in the plural written et als.) 
is often affixed to the name of the person first 
m'entioned, where there ,are several plaintiffs. 
grantors. · persons addressed, etc. See In re 
McGovern's Estate. 77 Mont. 182; 250 P. 812; 
81t); :Anderson v. ' Haas, 1.60 Ga. , 420, 128 S. 

ET HA B U I T. And be had it. A common 
phrase in the Year Books, expressive of the 
allowance of an application or demand by a 
party. Parn; demanda ' la view. Et habuit. 
etc. M. 6 Edw. III. 49. 

. 

ET HOC ' PARATUS EST VERI F ICARE. 
,And, this he is prepared to verify . . The Latin 
form of concludiJlg a plea in .  eonfession and 



avoidance ; that is, where the defendant has 
confessed all tJ;tat the plaintiff has s� forth, 
and has pleaded new matter in avoidance. 1 

Salk. 2. 

These words were used, when the pleadings were 
in Latin, at the conclusion of any pleading which 
contained new affirmative matter. They expressed 
the willingness or readiness of the party so pleading 
to establish by proof the matter alleged iu his plead
ing. A pleading which concluded in that manner 
was technically said to " conclude with a verifica
tion," in contradistinction to a pleading which sim
ply denied matter alleged by the opposite party, and 
which for that reason was said to "conclude to the 
country," because the party merely put himself up
on the oountry, or left the matter to the jury. 
Brown. 

ET HOC PET IT QU O D  I NQU I RAT U R  PER 
PAT R I AM. And this he prays may be in
quired of by the country. The conclusion of a 
plaintiff's pleading, tendering an issue to the 
country. 1 Salk. 6. Literally translated in 
the modern forms. 

ET I N D E  PET I T  J U D I C I U M .  And thereupon 
[or thereof] he prays judgment. A clause at 
the end of pleadings, praying the judgment 
of the court in ,favor of the party pl�ading. It 
occurs as early as the time of Bracton, and is 
literally translated in the modern forms. 
Bract. fol. 57b ; Crabb, Eng. Law, 217. 

ET I N D E  P R O D U C I T  SECTAM .  And there
upon he brings suit. The Latin conclusion of 

a declaration, · except against attorneys and 
other officers of the court. 3 BI. Comm. 295. 

ET M O D O  A D  H U N C  D I EM. Lat. And now 
at this day. This phrase was the forDlal be
ginning of an entry of appearance or of a con
tinuance. .The equivalent English words are 
still used in this connection. 

ET N O N  • .  Lat. And not. A technical phrase 
in pleading, which introduces the negative 
averments of a special traverse. It has the 
same f()rce and effect as the words absque ho'c, 
" without this," and is occasionally used in

stead of the latter. 

ET SEQ. An abbreviation for et sequentes , 
(masculine and feminine plural) or et sequen
tia (neuter), "and the following." Thus a ref
erence to cop. · 1, et seq." means " page first and 

: the following pages." Also abbreviated Het 
sqq.," which is preferred by some authorities. 

ET S I C. And so. In the Latin forms of 
pleading these were the introductory words 
of a special conclusion to a plea in bar, the ob
ject being to render it positive and not argu
mentative ; as et sic nil debet. 

EVASION' 

ET SI C FEC IT. And he did ,so. Yearb. P. 9 
Hen. VI. 17. 

ET S I C  PENDET. And so it hangs. A term 
used in the old reports to signify that a flQint 
was left undetermined. T. Raym. 168. 

ET S I C  U LT E R I US. And so on ; and so fur
ther'; and so forth. Fleta, lib. 2, c. 50, § 27. 

ET UX.  An abbreviation fOr et umor,-"and 
wife." Where a grantor's wife joins him in 
the conveyance, it is sometimes expressed (in 
abstracts, etc.) to be by "A. B. et um." 

ETC H I NG.  Strictly, the art of using acid to 
bite a design on metal ; in a broader sense, the 
word includes the sand-blast process, which 
uses no acid, but relies on abrasion hy sand, 
emery, or a like substance. Graphic Arts Co. 
v. Photo-Chromotype Engraving Co. (C. C. A.) 
231 F. 146, 148. 

ETH I C S, LEGAL. That branch of moral sci
ence which treats of the duties which a mem
ber of the legal profession owes to the public, 
to the court, to his professional brethren, and 
to his client. 

ET I QU ETTE O F  T H E  P RO FESS I O N .  The 
code of honor agreed on by mutual under
standing and tacitly accepted by memhers of 
the legal profession, especially by the bar. 
Wharton. 

E u m  qui  nocentem infamat, n o n  est requ u m  et 
bonu m ob earn rem condemnari ; delicta en im no
ce'nti um nota esse oportet et expedit. It is not 
just and proper that he who speaks ill of a 
bad man should be condemned on that �ac
count ; for it is fitting and expedient that the 
crimes of bad men should be known. Dig. 47, 
10, 17 ; 1 Bl. Comm. 125. 

E U N D O  ET REDEUNDO.  Lat. In g�ing and 
returning. Applied to vessels. 3 C. Rob. 
Adm. 141. 

E U N DO, M O RA N D O, ET R E D E U N DO. Lat. 
Going, remaining, and returning. A person 
who is privileged from arrest (as a witness, 
legislator, etc.) is generally so privileged eun
do, morando, et redeundo ; that is, on his way 
to the place where his · duties. are to be per
formed, while he remains there, · and on his 
return journey. 

E U N O M Y  . . Equal laws and a well-adjusted 
constitution of government. 

E U N U C H .  A male of the human species who 
has been castrated. See Doniat, liv. pre!. tit. 
2, § 1, n. 10. Eckert v. Van Pelt, 69 'Kan. 357, 
76 Pac. 909, 66 L. R. A. 266. 

EVAS I O. Lat. In old practice. An escape 
ET S I C  A D  JU D I C fu M. And so to judgment. from prison or custody. Reg, Orig. 312. 
Yearb. T. 1 Edw. II. 10. 

EVASI O N .  A subtle endeavoring to set aside 
ET . S I C A D  PAT R I AM. And so to the coun- truth or to escape the punishment of the law. 
try. A phrase used in the Year Books, to rec- Thus, if one person says to another that he 
ord an issue'to the CQuntry. will not strike him, but will give him a pot of 
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ale to strike first, and, accordingJy, the latter 
strikes, the returning' the blow is punishable ; 
and, if the person first striking is killed, it is 
murder, for no man shall evade the justice 
of the law by such a pretense. 1 Hawk. P. C. 
81 ; Bae. Abr. Fraud, A. So no one may plead 
ignorance of the law to evade it. Jacob . 

. 

In a general way the words "suppression," "eva- ' 
sion," and "concealment" mean to avoid by some 
device or strategy or the concealment or intention-

' 

al withholding some fact which ought in good faith 
to be communicated. Murray v. Brotherhood of 
American Yeomen, 180 Iowa, 626, 163 N. W. 421, 428. 

EV AS I VEe Tending or seeking to evade ; 
elusive ; shifting ; as an evasive argument or 
plea. 

. 

EVASIVE ANSWER. One which consists in 
refusing either to admit or to deny a matter 
as to which the defendant is necessarily pre
sumed to have knowledge. Hence, where a 
defendant is alleged to be a corporation, a n  
Jl.nswer declining, for want o f  sufficient infor
mation, either to admit or to deny such an 
averment would be evasive. Raleigh & Gas
ton Ry. CO. V. Pullman Co., 122 Ga. 700, 50 S. 
E. 1008. But an answer distinctly denying an 
allegation that the defendant is a corporation. 
although it may be false, is not evasive. Gay
nor v. Travelers' Ins. Co., 12 Ga. App. 601, 77 
S. E. 1072, 1073. 
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event Is that which follows from the cause, 
and is ca.lled an "event" because it eventuates 
from causes. 

Eventus varios res nova sem per habet. C.o. 
Litt. 379. A new matter always produces 
varic,us events. 

EVERY. Each one of all ; all the sep-arate 
individuals who constitute the whole, regard
ed one by one. Geary v. Parker, 65 Ark. 521, 
47 S. W. 238 ; Purdy v. People, 4 Hill (N. Y.) 
413 ; State V. Penny, 19 S. C. 221 ; Smith v. 
Hall, 217 Ky. 615, 290 S. W. 480, 482 ; Salo v. 
Pacific Coast Casualty Co., 9.5 Wash. 109. 1G3 
P. 384, 385, L. R. A. 1917D, 613. The term 
is sometimes equivalent to "all" ; Erskine v. 
Pyle, 51 S. D. 262, 213 N. W. 500, 502 ; and 
sometimes to "each" ; Miller v. Rodd, 285 Pa. 
16, 131 A. :182, 483. 

Every man' m ust be taken to contemplate the 
p robable consequences of the act he does. Lord 
EllenbO'rough, 9 East, 277. A fundamental 
maxim in the law of evidence. Best, Pres. § 
16 ; 1 Phil. Ev. 444. (Every man is presumed 
to intend the natural and probable conse
quences of his own voluntary acts. 1 Greenl. 
Evid . .  § 18 ; 9 B. & C. 643 ; 3 Maule & S. 11 ; 
Webb, Poll. Torts 35.) 

EVES-D ROPPERS. See Eaves-Droppers. 

EVE. The period immediately preceding an EV I CT. 

important event. Jarvis v. Jarvis, 286 Ill. 478, I n  the Civil Law 
122 N. E. 121. 123. To recover_ anything from a person by virtue · 

EVEN. A�though ; if. May v. Missouri Pac. 
of the judgment of � court or judicial sen� 

R. Co., 143 Ark. 75, 219 S. W. 756, 757. 
tence. 

At Com mon Law 

EVE N I N G. The period between sunset or the To dispossess, @r turn out of the possession 
evening meal and ordinary bedtime. City of of lands by process of law. Also to reco·ver 
Albany V. Black, 216 Ala. 4', 112 So. 433 ; State land by judgment at law. "If the land is 
V. Foley, 89 Vt. 193, 94 A. 841, 842. evicted, no rent shall be paid." 10 Coke, 128a. 

EVEN I N GS. In old English law. The de
livery at even or night of a certain portion of 
grass, . or corn, etc., to a customary tenant, 
who performs the service of cutting, mowing, 
or reaping for bis lord, given him as a ira
tuity or encouragement. Kennett, Gloss. 

EVENT. The consequences of anything, the 
issue, conelusion, end ; '  that in which an ac
tion, operation, or series of operations, termi
nates. Fitch v. Bates, 11 Bar"b. (N. Y.) 473. 

In reference to judicial and quasi judicial 
proceedings, " event" means the conclusion, 
end, or final outcome or result of a litigation ; 
as, in the phrase "abide the event," speaking 
of costs or of an agreement that one .suit shall 
be governed by the determination in another. 
Reeves v. McGregor, 9 Adol. & El. 576 ; Ben
jamin v. Vel' Nooy, 168 N. Y. 578, 61 N. E. 
971 ; Commercial Union Assur. Co. v. Scam
mon, 35 Ill. App, 660 ;  Gordon v. KrelIman, 
216 N. Y. S. 778, 779; 217 App. Div. 477, 

. 

Eventus est' qui ex causl sequitur; at · dfcftur 
aventus q uia ax causis evenit. · 9 Coke. 8;l.. A.D 

EV I CT I ON. DisposseSSion by process of law ; 
��e act of depriving a person of the posses
sion of lands which he has held, in pursuance 
Of the judgment of a court. Reasoner V. Ed
mundson, 5 Ind. 395 ;  Cowdrey V. Colt, 44 N. 

. Y. 392, 4 Am. Rep. 690 ; Rome Life Ins. 00. 
v. Sherman, 46 N. Y. 372. 

. 

In Kentucky, an "eviction" is dispossession un

der judgment, though it need not be by force of proc

ess under j udgment. Edgemont Coal Co. v. Asher 
(D. C.) 298 F. 1000 ; Walker v. Robinson, 163 Ky. 618, 
174 S� W. 503, 505. 

Originally and technically, the disposseSSion 
must be by judgment af law ; if otherwise, it 
was an ouster; Lansing V. Van Alstyne, 2 
Wend. (N. Y.) 563, note ; Webb V. Alexander, 
7 Wend. (N. Y.) 285 ; but the necessity of legal 
process was long ago abandoned in England ; 
'* Term 617 ; and in . this country also it is 
settled that there need not be legal . process ;  
Greenvault v. Davis, 4 Hill (N. Y.) 645 ; Grist 
v. Hodges, 14 N. C. 200 ; - Green V. lrving, 54 
1\118& 450, 28 ;Am. Rep. 300 ; . ThOJilas v. Beck� 
et. 190 Iowa, 237, · 180  N. W. 28G, 286.: Any 
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actual entry and dispossession, adversely and 
lawfully made under paramount title, will be 
an eviction. Rawle, Cov. § 133 ; Gallison v. 
Downing, 244 Mass. 33, 138 N. E. 315, 318. 

. '  

EVIDENOB 

In General 

-Actual eviotio'n is an actual expulsion of the 
tenant out of aU or some part of the demised 
premises ; a physical ouster or dispossession 

An "eviction" is a disturbance in the grantee's 
from the very thing granted or some substan

possession, by the assertion of a title paramount to tial part thereof. Knotts v. McGregor, 47 W. 
which a party has been compelled by law or satis- Va. 566, 35 S. E. 899 ; Talbott V. English, 
factory ' proof of genuineness to submit. Musgrove 156 Ind. 299, 59 N. E. 857 ; Seigel v. Neary, 
v. Cordova Coal, Land & Improvement Co., 67 So. , 77 N. Y. S. 854, 38 Misc. Rep. 297 ; Pendleton 
582, 583, 191 Ala. 419. v. Dyett, 4 Cow. (N. Y.) 581, 585 ; Friedman-

" Eviction'" is anything of a grave and perma- White Realty 00. v. Garage Development Cor
nent character done by the landlord or those acting poration, 223 N. Y. S. 839, 841, 13o. Misc. 266. 
under his authority with the intent and effect to de-
prive the tenant of the use, occupation, and enjoy
ment of· the premises or part thereof, or the es
tablishment or assertion against the tenant of a title 
paramount to the landlord. Blomberg v. Evans, 
194 N. C. 113, 138 S. E. 593, 594, 53 A. L. R. 686 ; Al
brecht v. Thieme, 97 N. J. Law, 103, U6 A. 276, 277 : 
�renz v. McCloskey, 135 A. 350, 5 N. J. Misc. 27 : 
National Furniture Co. v. Inhabitants of Cumber
land County, U3 Me. 175, 93 A. 70, 71 ; Aguglia . v. 
Cavicchia, 229 Mass. 263, U8 N. E. 283, 284, L. R. 
A. 1918C, 09 ;  De Fries v. Scott (C. C. A.) 268 F. 952, 
956. 

To constitute " eviction," the act need not be of a 
permanent character, but it is sumcient that it de
prive the tenant of the free enjoyment of the prem
ises or some part thereof or appurtenances thereto. 
Hotel Marion Co. v. Waters. 71 Or. 426. 150 P. 865, 
868. 

Originally an eviction was understood to be a 
dispossession of the tenant by some act of his land
lord or the failure of his title. Of later years it 
has come to include any wrongful act of the land
lord which may result in an interference with the 
tenant's possession In whole or in part. The act 
may be one of omission as well as one of commis
sion. Holden v. Tidwell, 37 Okl. 553, 133 P. 54. . 66, 
49 L. R. A. (N. S.) 369, Ann. Cas. 1915C, 394. 

Eviction implies an entry under paramount title, 
80 as to interfere with the rights of the grantee. 
The object of the party making the entry is imma
terial, whether it be to take all or a part of the 
land itself or merely an inCOrPoreal right. Phras
es equivalent in meaning are "ouster by paramount 
title," "entry and disturbance," "possession under 
an elder title," and the like. Mitchell v. Warner. 
Ii Conn. 497. 

In a more popular sense, the term denotes 
turning' a tenant of land out of possession, ei
ther by re-entry or by legal proceedings, such 
as, an action of ejectment. Sweet. 

By a loose extension, the term is some
times applied to the ousting of a person from 
the possession of chattels ; but, properly, it 
applies ouly to realty. 

I n the Civil Law 

The abandonment whiC'h one is obliged to 
make of a thing, in pursuance of a sentence 
by which he is condemned to do so. Poth. 
ContI'. Sale. pt. 2, c. 1, § 2, art. 1, no. 83. The 
abandonment which a buyer is compelled to 
ma)�e of a thing purchased, in pursuance of a 
judicial sentence. 

Eviction is the loss suffered by the buyer 
of the totality of the thing sold, or of .a part 
thereof, occasioned by the right or claims of 

_ a bbil'd person. Civil Code La. art. 2500. 

-Constructive eviction, as the term is used 
with reference to breach of the covenants of 
warranty and of . quiet enjoyment, means the 
inability of the purchaser to obtain posses
sion by reason of a paramount outstanding 
title. Fritz v . .  Pusey, 31 Minn. 368, 18 N. W. 
94. With reference to the relation of land-

,lord and tenant, there is a "constructive evic
tion" when the former, without intent to 
oust the latter, does some act which deprives 
the tenant of the beneficial enjoyment of the 
demised premises or materially impairs such 
enj oyment. Realty Co. v. Fuller, 67 N. Y. S. 
146, 33 Misc. Rep. 109 ; Talbott v. English, 156 
Ind. 299, 59 N. E. 857 ;· General Industrial & 
Mfg. Co. v. American Garment Co., 76 Ind. 
App. 629, 128 N� E. 454, 455 ; Santrizos v. 
Public Drug Co., 143 Minn. 222, 173 N. W. 563, 
564. Any disturbance of the tenant's posses
sion by the landlord whereby the premises are 
rendered unfit or unsuitable for occupancy in 
whole or in substantial part for the purposes 
for'which they were leased amounts to a con
structive eviction, if the tenant so elects and 
surrenders ihis possession. Veysey v. Moriya
ma, 184 Cal. 802, 195 P. 662, 663 ; Murry v. 
Merchants' Southwest Transfer & Storage Co., 
98 Okl. 270, 225 P. 547, 549. 

-Partial ev iction . That which takes place 
when the possessor is deprived of only a por
tion of his rights �n the premises. 

-Total eviction. That which occurs when the 
possessor is wholly deprived of his rights in 
the premises. 

EVI D ENCE. Any species of proof, or pro
bath'e matter, legally presented at the trial 
of . an issue, by the act of the parties and 
through the medium of witnesses, records, 
documents, concrete objects, etc., for the pur
pose of inducing belief in the minds of the 
court or jury as to their contention. Hotch
kiss v. Newton, 10 Ga. 567 ; State v. Thomas, 
50 La. Ann. 148, 23 So. 250 ; Cook v. New 
Durham, 64 N. H. 419, 13 A. 650 ; Kring v. 
Missouri, 2 S. Ct. 443, 107 U. S. 221, 27 L. Ed. 
508 ; O'Brien v. State, 69 Neb. 691, 96 N. W. 
650 ; Hubbell v. U. S., 15 Ct. C1. 606 ;  Mc
Williams v. Rodgers; 56 Ala. 9'3. 

That which is legally s\lbmitted to a jury, to ell
a.ble them to decide upon the questions in dispute 
or iaaue. as pointed out by the plea.ding!il, an,d dis-
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tinguished from all comme�t and argument. 
Starkie, Ev. pt. 1, § 3. 

1 426, 30 N. E. 214 : .Jones v. Gregory, 48 Ill. App. 230 ; 
Industrial Commission v . .Jasionowski, 24 Ohio App. 
66, 156 N. E. 616, 618. What is  sworn is testima-ny ; 
what is the truth deduced therefrom is " evidence." 
Louisville & N. R. Co. v. Rogers, 21 Ga. App. 324, 
94 S. E,. 321, 322 ; Mick v. Mart (N . .J. Ch.) 65 A. 
&51. 

The means sanctioned by law of ascertaining in a 
judicial proceeding the truth respecting a question 
of fact. Cal. Code Civ. Proc. § 1823. 

That which tends to prove or disprove any 
matter in question, or to influence the belief 
respecting it . .  Belief is produced by the con
sideration of something presented to the mind. 
The matter thus presented, in whatever 
shape it may come, and through whatever ma
terial organ it is derived, is evidence. Park
er, Lectures on Medical Jurisprudepce, in 
Dartmouth College. 

That which furnishes or tends to furnish proof. 
It is that which brings to the mind a just convic
tion of the truth or falsehood of any substantive 
proposition which is asserted or denied. Wong Yea 
Toon v. Stump (C. C. A.) 233 F. 194, 198 ; E� parte 
Lam Pui (D. C.) 217 F. 456, 467. 

That which demonstrates, makes clear, or ascer
tains the truth of the very fact or point in issue, 
either on the one side or on the other. Leonard v. 
State, 100 Ohio St. 456, 127 N. E. 464, 466 ; Lynch 
v. Rosenberger, 121 Kan. 601, 249 P. 682, 683, 60 A. L. 
R. 376. 

The word "evidence," in legal acceptation, in
cludes all the meanl:! by which any alleged matter 
of fact, the truth of which is submitted to inves
tigation, is established or disproved. 1 Greenl. 
Ev. c. 1, § 1 ;  Latikos v. State, 88 So. 45, 47, 17 Ala. 
App. 5�2. 

Synonyms distinguished. 

The term "evidence" is to be distinguished from 
its synonyms " proof" and "testimony." "Proof" is 
the logically sufficient reason for assenting to the 
truth of a pr.oposition advanced. In its juridical 
sense it is a term of wide import, and comprehends 
everything that may be adduced at a trial, within 
the legal rules, for the purpose of producing con
viction in the mind of judge or jury, aside from 
mere argument ; that is, everything that has a 
probative force intrinsically, and not merely as a 
deduction from, or combinatio-n of, original proba
tive facts. But "evidence" is a narrower term, and 
includes only such kinds of proof as may be le
gally

'
p'resented at a trial, by the act of the parties, 

and through the aid of such �oncrete facts as wit
nesses, records, or other documents. Thus, · to urge 
a presumption of law in support of one's case is ad
ducing proof, but it is not offering evidence. "Tes
timony," again, is a still more restricted term. It 
properly means only such evidence as is delivered 
by a witness on the trial of a cause, either orally 
or in the form of affidavits or depositions. Thus, an 
ancient deed, when offered under proper circum
stances, is evidence, but it could not strictly be 
called "testimony." "Belief" is a subjective con
dition resulting from proof. It il:! a convictiou of 
the truth of a propOSition, existing in the mind, and 
induced by J)€rsuasion, proof, or argument addressed 
to the judgment. . 

Testimony is one species of evidence. But the 
word " evidence" is a generic term which includes 
every species of it. Gazette Printing Co. v. Morss, 
60 Ind. 157. Testimony is the evidence given by wit
nesses. Eividence is whatever may be

· 
given to the 

jury as tending to · prove a case. It includes the 
testimony of witnesses, dOcuments, admissions .of 
parties, etc. Mann v. Higgins, 83 Cal. 66, 23 P. 206 i 
Carroll v. Bancker; 43 La. Ann. 1078, 10 South. 192 ; 
Columbia Nat. Bank v. German Nat. Bank, 56 Neb. 
803, 71 N • .  W. 146 i Harris V.·· Tomlinson, 130 Indo 

But in common parlance, "testimony" and "evi
dence" are synonymous. State v. Winney, 128 N. W. 
680, 681, 21 N. D. 72 ;  .Jones v. City of Seattle, 51 
Wash. 245, 98 P. 743, 745 ; Fitzgerald v. Benner, 219 
Ill. 485, 76 N. E. 709, 716 ; Crumley v. State, 89 So. 
847, 848, 18 Ala. App. 105 ; Grayson v. Durant, 43 
Ok!. 799, 144 P. 592, 594. 

The word "proof" seems properly to mean any-
thing whioh serves, either immediately o'r mediate
ly, to convince the mind of the truth or falsehood 
of a fact or propo-si'tion. It is also applied to the 
conviction generated in the mind by proof properly 
so called. The word "evidence" signifies, in its orig
inal sense, the state of being · evident, i. e., plain, 
apparent, or notoriO'us. But by an alma-st peculiar 
inflection of our language, it is applied to that which 
tends to render evident or to generate proof. Best, 
Ev. §§ 10, 11 ;  Dupont v. Pelletier, 120 Me. 114, 113 
A. 11, 12. "Evidence" differs frOom "p'roof" in that 
former may be false and of no probative value. 
State v. Howard, 162 La. 719, 111 So. 72, 75. 

Proof in a strictly accurate and technical sense 
is the result or effect of evidence, while evidence is 
the medium or means by which a fact is proved or 
dispr(;ved, but the ·words "proOof" and " evidence" 
may be used interchangeably. Walker v. State, 138 
Ark. 517, 212 S. W. 31�, 324 : Latikos v. State, 17 
Ala. App. 592, 88 So. 45, 47. 

While the "facts" and the "evidence" are quite 
different since the facts can neither be added to 
nor taken from, while evidence may be added to, 
weakened, or even destroyed, it sometimes may hap
pen that they constitute one and the same thing. 
Gates v. Haw, 150 Ind. 370, 50 N. E. 299. 

Classification 

There are many species of evidence, and it 
is susceptible of being classified on several 
different principles. The more usual divisions 
are indicated below. 

Evidence is either judicial or extrajudicial. 
Judicial evidence is the means, sanctioned by 
law, of ascertaining in a judicial proceeding 
the truth respecting a question of fact, (Oode 
Oiv. Proc. Oal. § 1823 ;) while extrajudicial 
evidence is that which is used to satisfy 
private persons as to facts requiring proof. 

Evidence is either pri1nary or secondary. 
Primary evidence is that kind of evidence 
whieh, under every possible circumstance, 
affordS the greatest certainty of the fact in 
question. Thus, a written instrument is it
self the best possible evidence of its existence 
and contents. Secondary evidence is that 
which is inferior to primary. Thus, a copy 
of an instrument, or oral evidence of its con
tents, is secondary evidence of the instrument 
and cQntents. Oode Civ. Proc. Cal. §§ 1829, 
1830. In other words, primary evidence 
means original or first-hand evidence ;  the 
best evidence that the nature of the case ad
mits of ; the evidence which is required in 
the first instan�, and which must fail before 
secondary evidenee can be admitted. That 
evidence which the nature of the case or ques-
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tion . suggests as the proper means of ascer
taining the truth. See Cross v. Baskett, 17 
Or. 84, 21 P. 47 ; Scott v. State, 3 Tex. App. 
103, 104 ; Civ. Code Ga. 1895, § 5164 (Civ. 
Code 1910, § 5750). Secondary evidence is 
that species of evidence which becomes ad
missible, as being the next best, when . the 
primary or best evidence of the fact in ques
tion is lost or inaccessible ; as when a wit
ness details ora,lly the contents of an instru
ment which is lost or destroyed. Williams 
v. DaviS, 56 Tex. 253 ; Baucum v. George, 65 
Ala. 259 ; Roberts v. Dixon, 50 Kan. 436" 31 
1;'. 1083 ; Armstrong's Lessee v. Morgan, 3 
Yeates (Pa.) 530. "Best evidence" or "pri
mary evidence" is the particular means of 
proof which is the most natural and satisfac
tory of which the case admits, and includes 
the best evidence which is available to a par
ty and procurable under the existing situa
tiun, and all evidence falling short of such 
standard, and which in its nature suggests 
there is better evidence ' of the same fact, 
is "secondary evidence." Best v. Equitable 
Life Assur. Soc. (Mo. App.) 299 S. W. 118, 
1.20. 

Evidence is either direct or indirect. Di
rect evidence is that means of proof which 
tends to show the existence of a fact in ques
tion, without the intervention of the proof of 
any other fact, and is distinguished from cir
cumstantial evidence, which is often called 
"indirect." See Brown ; CoIn. v. Webster, 
5 Cush. (Mass.) 310, 52 Am. Dec. 711 ; Pease 
v. Smith, 61 N. Y. 477 ; State v. Calder, 23 
Mont. 504, 59 P. 903 ;  People v. Palmer, 11 
N. Y. St. Rep. 820. Direct evidence means 
evidence which in the first instance applies 
directly to the factum probandum, or which 
immediately points to a question at issue, or 
is evidence of the precise fact in issue and on 
trial by witnesses who can testify that they 
saw the acts done or heard the words spoken 
which constituted the predsei fact to be 
proved. Garner v. New Jersey Fidelity & 
Plate Glass Ins. Co. (Mo. App.) 200 S. W. 448, 
449 ; Stern v. Employers' IJiability Assur. 
Corporation, Limited, of London, England 
(Mo. App.) 249 S. W. 739, 741 ; Beason v. 
State, 43 Tex. Cr .. R. 442, 67 S. W. 96, 98 ; 
State V. Calder, 23 Mont. 504, 59' P. 904 ; 
Buckler v. KneezeU (Tex. Civ. App.) 91 S. W. 
36;7, 370 ; Knickerbocker v. Yvorthing, 138 
Mich. 224, 101 N. W. 540, 544 ; Lake County 
v. Neilon, 44 Or. 14, 74 P. 2>12" 214 ; U. S. v. 
Greene (D. C.) 146 F. 803, 824 ; Civ. Code Ga. 
1910, § 5729 ; Pen. Code Ga. 1910, § 1009' ; 
1 Greenl. Ev. § 13 ; 1 Stark. Ev. 19 ; Tayl. 
Ev. 84. Indirect or circumstantial evidence 
is that which only tends to establish the issue 
by proof of various facts sustaining by their 
consistency the hypothesis claimed. Civ. 
Code Ga. 1910, § 5729 ; Pen. Code Ga. 1910, 
§ 1009 ; U. S. v. Greene (D. C.) 146 F. 803, 
824. Indirect evidence consists of both in
ferences and presumptions. Lake County v. 
Neilon, 44 Or. 14, 74 P. 212 , 214. 

Evi.dence is either intrinsic or ewtrinsic. 

BVIDENOE 

.Intrinstc evidence Is that which is derived 
from a document without anything to explain 
it. Extrinsic evidence is external evidence, 
or that which is not contained in the body of 
an agr�ement, contract, and the like. Ex
trinsic evidence is also said to be evidence 
not legitimately before the tribunal in which 
the determination is made. Baldwin v. City 
of Buffalo, 35 N. Y. 375, 382,. 

Compound and Descri ptive Terms 

-Adminicular evidence. Auxiliary or supple
mentary evidence, such as is presented for 
the purpose of explaining and completing 
other evidence. (Ohiefly used in ecclesiasti
cal law.) 

-Best evidence. Primary evidence, that is, 
the best evidence of wMch the case in its 
nature is susceptible. 3 Bouvier, Inst. n. 
3053 ; Steph. Ev. 67 ; Scott v. State, 3 Tex. 
App. 103, 104. As used in the rule that where 
the "best evidence" the case will admit of 
cannot be had, the "best evidence" that can 
be had shall be allowed, it means that if 
the best legal evidence cannot be produced, 
the best legal evidence that can be had should 
be admitted. Gray v. Pentland, 2 Sergo & R. 
(Pa.) 23, 34. See definitions of primary evi
dence under the heading "Classification," 
supra. 

-Ciroumstantial eVidence.,  The proof of vari
ous facts or circumstances which usually at
tend the main fact in dispute, and therefore 
tend to prove its existence, 0'1' to sustain, by 
their consistency, the hypothesis claimed. Or 
as otherwise defined, it consists in reasoning 
from facts which are known or proved to es
tablish such as are conjectured to exist. See, 
further, Circumstantial Evidence. 

-Competent evidence. That which the very 
nature of the thing to be proven requires, as, 
the production of a writing where its contents 
are the subject of inquiry. 1 Greenl. Ev. § 
2 ;  Chapman V. McAdams, 1 Lea (Tenn.) 500, 
504 ; Horbach v. State, 43 Tex. 242, 249 ; 
Hill v. Hill, 216 Ala. 435, 113 So. 306, 308 ; 
Porter v. Valentine, 18 Misc. 213, 41 N. Y. S. 
507, 508 ; GoUra v. Penland, 45 Or. 254, 77 P. 
129, 133. Also, generally, admissible or 
relevant, as the opposite of "incompetent," 
(see infra.) State V. Johnson, 12 Minn. 476 
(Gil. 378), 93 Am. Dec. 2,41 ; Ryan v. Town 
of Bristol, 63 Conn. 261, 27 A. 309, 312 ; Oiv. 
Code Ga. 1910, § 5729 ; Pen. Code Ga. 1910, 
§ 1009. 

-Concl usive evidenoe. That which is incon
trovertible, either because the law does not 
permit it to be contradicted, or because it is 
sO' strong and convinCing as to overbear all 
proof to the contrary and establish the propo
sition in question beyond . any !reasonable 
doubt. 'Wood V. Chapin, 13 N. Y. (3 Kern.) 
509, 515, 67 Am. Dec. 62 ; Haupt v. Pohlmann, 
24 N. Y. Super. Ct. 121 ; Moore v. Hopkins, 83 
Cal. 270, 23 P. 318, 17 Am. St. Rep. 248 ; West 
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v. West, 90 Iowa, 41, 57 N. W. 689 ; Freese v. 
Loan Soc., 139 Cal. 392, 73 P. 172 ; People v. 
Stephenson, 11 Misc. 141, 32 N. Y. S. 1112 ; 
Covington County v. Fite, 120 MiSs. 421, 82 
So. 308, 309 ; Haupt v. Pohlmann, 24 N. Y. 
Super. Ct. (1 Rob.) 121, 127 ; State ex reI. 
Railroad and Warehouse Com'rs v. Miime
apolis & St. L. R. Co., 76 Minn. 469, 79 N. W. 
510, 514 ; 'I'hompson Lumber Co. v. Interstate 
Commerce Commission (Com. Ct.) 193 F. 682, 
648 ; Code CiT. Proc. Cal. § 1837. 

-Corr..oboratlve evi de !100. Strengthening or 
confirming evidence ; additional eviden� of 
a different character addu-ced in support of 
the same fact or proposition. Code Civ. 
Proc. Cal. § 1839 ; Bell v. Bell, 15 Idaho, 7, 
96 P. 196, 202 ; - Radcliffe v. Chavez, 15 N. M. 
258, 110 P. 699, 701 ; Mills V. Commonwealth, 
93 Va. 815, 22 S. E. 863. 

-Cu mulative evidence. Additional or cor
roborative evidence to the same point. That 
which goes to prove what has already been 
established by other evidence. Glidden v. 
Dunlap, 28 Me. 383 ; Parker v. Hardy, 24 
Pick. (Mass.) 248 ; Waller v. Graves, 20 Conn. 
310; Roe v. Kalb, 37 Ga. 459 ; Purcell 
Envelope Co. -v. United States, 48 Ct. Cl. 66, 
73. All evidence material to the issue, after 
any such evidence has ,been given, is in a cer
tain sense cumulative ; that is, is added to 
what has been given before. It tends to sus
tain the issue. But cumulative evidence, in 
legal phrase, means evidence from the same 
or a new witness, simply repeating, in sub
stance and effect, or adding to, what has been 
before testified to. Parshall v. Klinck, 43 
Barb. (N. Y.) 212. Evidence is not cumula
tive merely because it tends to establish the 
same ultimate or principaUy controverted 
fact. Cumulative evidence is additional evi
dence of the same kind to the same point. 
Able v. Frazier, 43 Iowa, 177 ; Harlan v. 
Texas Fuel & Supply Co. (Tex. Civ. App.) 160 
S. W. 1142, 1146 ; Civ. Code Ga. 1910, § 5729 ; 
Pen. Code Ga. 1910, § 1009. 

-Docu mentary evidence. Evidence supplied 
by writings and documents of every kind in 
the widest sense of the term ; evidence de
rived from conventional symbols (such as 
letters) by which ideas are represented on 
material substances. 

-Evidence aliunde. Evidence from outside, 
from' another source. In certain cases a writ
ten instrument may be explained by evidence 
aLiunde, that is, by evidence drawn from 
sources exterior to the instrument itself, e. 
g., the testimony of a witness to conversa
tions, admissions, or preliminary negotiations. 

-Expert evidence. Testimony given in rela
tion to some scientific, 'technical, or profes
sional matter . by experts, i. e., persons quali
fied to speak authoritatively by reason of 
their ' special training, skill, or , familiarity 
with the subject. 
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-Extraneous evidence. With' reference ' to a 
contract, deed, will, or any writing, extrane
ous evidence is such as is not furnished by 
the document itself, but is derived from out
side sources ; the same as evidence aUunde. 
(See 8upra.) 

-Fair p repo'nd:erance of evidence. Such evi
dence as when weighed with that which is 
offered to oppose it, has more convincing pow
er in the minds of the jury. Neely v. Detroit 
Sugar Co., 138 Mich. 469, 101 N. W. 665, 666. 
It is not a technical term, but simply means 
that evidence which outweighs that which is 
offered to oppose it, and does not necessarily 
mean the greater number of witnesses. De
vencenzi v. Cassinelli, 81 P. 41, 42, 28 Nev . 
222 (quoting and adopting definition in Strand 
v. Chicago & N. M. Ry. Co., 67 Mich. 380, 34 
N. W. 712) ; Hynes v. Metropolitan St. Hy . 
Co., 64 N. Y. S. 382, 383, 31 Misc., 825. The 
term conveys the idea of something more than 
a preponderance. Bryan v. Chicago, R. I. & 
P. Ry. 00., 63 Iowa, 464, 19 N. W. 295, 296 ; 
De St. Aubin v. Marshall Field & Co., 27 Colo. 
414, 62 P. 199, 201 ; B. Lantry Sons v. Lowrie 
(Tex. Civ. App.) 58 s. W. 837, 838. 

-Hearsay evidence. Evidence not proceeding 
from the personal knowledge of the witness, 
but from the mere repetition of what 'he has 
heard others say. That which does not de
rive its value solely from the credit of the 
witness, but rests mainly on the veracity and 
competency of other persons. The very nature 
of the evidence shows its weakness, and it is 
admitted only in specified calres from neces
sity. Code Ga. 1882, § 3770 (Civ. Code 1910, 
§ 5762) ; 1 Phil. Ev. 185 ; State v. Ah Lee, 
18 Or. 540, 23 P. 424, 425 ; Hopt v. Utah, 110 
U. S. 574, 4 S. Ct. 202, 205, 28 L. Ed. 262 ; 
Morell v. Morell, 157 Ind. 179, 60 N. E. 1092, 
1093 ; Dixon v. Labry (Ky.) 29 S. W. 21, 22 ; 
Shaw v. ,People (N .• Y.) 5 Thomp. & O. 439 , 2 
Cow. Or. R. 200, 204 ; People v. Smith, 55 Oal. 
App. 324, 203 P. 816, 818 ; State v. D'Adame, 
84 N. J. Law, 386, 86 A. 414, 417 ; Young v. 
Stewart, 191 N. C. 297, 131 S. El 735, 737. 
Hearsay evidence is second-nand evidence, as 
distinguished from original evidence ; it is 
the repetition at second-hand of what would 
be original evidence if given by the person 
who originally made the statement. Literal
ly, it is what the witness says he heard an
other person say. Stockton v. William�, 1 
Doug. (Mich.) 546, 570 {citing 1 Starkie, E·v. 
229). Evidence, oral or written, is hearsay 
when its probative force depends in whole or 
in part on the competency and credibility of a 
person o-ther than the witness. Ki'Ilg v. By
num, 137 N. O. 491, 49 S. E. 956, 956 ; State 
v. Levy, 168 Mo. 521, 68 S. W. 562, 563 (citing 
3 Rice, , Ev. 134). Hearsay is a statement 
made by a perso� not called as a witness, re
ceived in evidence on the trial. Poople v. 
Kraftt 86 N. Y. S. 1084, . 1035, 91 Hun, 474. 
'!'he term is sometimes used synonymously 
with "report" ; State v. Vettere, 76 Mont. 
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574, 248 P. 179, 183 ; " and with "rumor" ; 
Gaffney v. Royal Neighbors of America, 81 
Idaho, 549, 174 P. 1014, 1017. 

-I ncompetent evidence. Evidence which is 
not admissible under the established rules of 
evidence ; evidence which ·the law does not 
permit to be presen

"
ted at all, or· in relation 

to the particular matter, on account of lack 
of originality or of some defect in the wit
ness, the document, or the nature of the evi� 
dence itself. Texas Brewing 00. v. Dickey 
(Tex. Civ. App.) 43 s. W. 578 ; Bell v. Bum
stead, 14 N. Y. S. 697, 60 Hun, 580 ; Atkins 
v. Elwell, 45 N. Y. 757 ; People v. Mullings, 
83 Cal. 138, 23 P. 229, 17 Am. St. Rep. 223 ; 
Texas Brewing Co. v. Dickey (Tex. Civ. App.) 
43 S', W. 577, 578. 

-I nculpatory evidence. Criminative evidence ; 
that which tends, or is intended, to establish 
the guilt of the accused. 

-Indispensable evidence. That without which 
a particular fact cannot be proved. Code Civ. 
Proc. Oal. 1963, § 1836 ; Ballinger's Ann. 
Codes & st. Or. 1901, § 689 (Gode 1930, § 9-
113). 

-Legal evidence. A broad general term mean
ing all admissible evidence, including both 
oral and documentary, but with a further im
plication that it must be of such a character 
as tends reasonably and substantially to prove 
the point, Dot to raise a mere suspicion or 
conjecture. Lewis v. Olyde S. S. Co., 132 N. 
C. 904, 44 S. E. 666 ; Curtis v. Bradley, 65 
Conn. 99, 31 A. 591, 28 L. R. A. 143, 48 Am. 
St. Rep. 177 ; We5t v. Hayes, 51 Conn. 533 ; 
Curtis v. Bradley, 65 Conn. 99, 31 A. 591, 594, 
28 L. R. A. 143, 48 Am. St. Rep. 177. 

-Material evideace. Such as is relevant and 
goes to the substantial matters in dispute, or 
has a legitimate and effective influence or 
bearing Oft the decision of the case. Porter 
v. Valentine, 41 N. Y. S. 507, 18 Misc. 213. 
"Materiality," with reference to evidence does 
not have the same signification as "relevan
cy." Pangburn v. State (Tex. Or. App.) 56 s. 
W. 72, 73. 

-Mathematical evidence. Demonstrative evi
dence ; such as establishes its conclusions 
with absolute necessity and certainty. It is 
used in contradistinction to moral evidence. 

-Moral evidence. As opposed to "mathemati
cal" or "demo·nstrative" evidence, this term 
denotes that kind of evidence which, without 

" developing an absolute and necessary certain
ty, generates a high degree of probability or 
persuasive force. It is founded upon analogy 
or induction, experience of the ordinary 
course of nature or the sequence of events, 
Rnd the testimony of men. 

_Newly-discovered evidence. Evidence of a 
new and material fact, or new evidence in 
relation to a fact in issue, discovered by a 
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party to a cause after the rendition of a ver
dict or judgment therein. In re "McManWJ, 72 
N. Y. S. 409, 35 Misc. Rep. 678 ; Wynne v. 
Newman, 75 Va. 816 ;  People v. Priori, 164 
N. Y. 459, 58 N. E. 668. Testimony discovered 
after trial, not discOoverable before trial by 
exercise of due diligence. Mode v. State, 169 
Ark. 356, 275 S. ,V. 700, 701 ; State v. Black
wood, 1003 Wash. 529, 175 P. 168, 169 ; Adam 
Roth Grocery 00. v. Hotel Monticello Co., 183 
Mo. App. 429, 166 S. W. 1125, 1127 ; Murphy 
v. Skelly, 101 N. J. Eq. 793, 138 A. 882, 884. 
Any evidence newly discovered, whether the 
facts existed at the time of the trial or not. 
In re Wood, 140 Minn. 130, 167 N. W. 358, 359. 
F'or the requirements which such evidence 
must meet before a new trial will be granted, 
see Vickers v. Phillip Carey 00., 49 Ok!. 231, 
151 P. 1023, 1024, L. R. A. 1916C, 1155 ; State 
v. Luttrell, 28 N. M. 393, 212 P. 739, 741 ; San
chez v. State, 199 Ind. 235, 157 N. E. 1, 3 ;  
Gonirenki v. American Steel & Wire Co., 106 
Conn. 1, 137 A. 26, 28. 

-Op'inion evidence. Evidence of what the 
witness thinks, believes, or infers in regard to 
facts in dispute, as distinguished from his 
personal knowledge of the facts themselves ; 
not admissible except (under certain limita
tions) in the case of experts. See Lipscomb 
v. State, 75 Mis�. 559, 23 So. 2100 ; Britt v. 
Carolina Northern R. ()O., 148 N. C. 37, 61 S. 
E. 601, 603. That whicth is given by a person 
of ordinary capacity who has by opportunity 
for practice acquired special knowledge out
side limits of common observation, of value 
in illucidating a matter under consideration. 
Crosby v. Wells, 73 N. J. Law, 790, 67 A. 295, 
298. 

-Oral evidence. Evidence - given by word of 
mouth ; the oral testimony of a witness. 

-O riginal evidence. An original document, 
writing, or other material object introduced 
in evidence as distinguished from a copy of it 
Oor from extraneous evidence of its content or 
purport. Or. Laws, 19200, § 691 (Code 1930, 
§ 9-106). 

-Parol evidenoe. Oral or verbal evidence ; 
that which is given by word of mouth ; the 
ordinary kind of evidence, given by witnesses 
in court. 3 Bl. Comm. 369. In a particular 
sense, and with reference to contracts, deeds, 
wills, and other writings, parol evidence is 
the same as extraneous evidence o'r evidence 
aliun.de. (See 8upra.) 
-Partial evidence. That which goes to estab-" 
lish a detaclhed fact, in a series tending to the 
fact in dispute. It ma.y be received, subject 
to be rejected as incompetent, unless connect
ed with the fact in dispute by proof of other 
facts ; for example, on an issue of title to 
real property, evidence of the continued pos
session of a remote occupant is partial, for it 
is of a detached fact, which may or may not 
be afterwards connected with the fact in dis-
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pute. Code Civ. Proc. Cal. § 1834 ; Or. Laws 
1920., § 696 (Code 1.930, § 9-111). 

-Positive evidence. Direct proof of the fact 
or point in issue ; evidence which, if believed, 
establishes the truth or falsehood of a fact 
in issue, and does not arise from any presump
tion. It is distinguished from circumstantial 
evidence. 3 Bouv. Inst. no. 3057 ; Cooper v. 
Holmes, 71 :.Md. 20., 17 A. 711 ; Davis v. Curry, 
2 Bibb (Ky.) 239 ; Com. v. Webster, 5 Oush. 
(:.Mass.) 310., 52 Am. Dec. 711. 

-Preponderance of evidence. Greater weight 
of evidence, or evidence which is more credi
ble and convincing to the mind. Button v� 
:.Metcalf, 80. Wis. 193, 49 N. W. 809 ; Nickey 
v. Steuder, 164 Ind. 189, 73 N. E. 117. That 
which best accords with reason and proba
bility. U. S. v. :.McCaskill (D. C.) 200 F. 332. 
The word "preponderance" means something 
more than "weight" ; it denotes a superiority 
of weight, or outweighing. The wnrds are 
not synonymous, but substantially different. 
Thf-:lre is generally a "weight" of evidence on 
each side in case of contested facts. But ju
ries cannot properly act upon the weight of 
evidence, in favor of the one having the onus, 
unless it overbear, in some degree, the weight 
upon the other side. Shinn v. Tucker, 37 Ark. 
588. And see Hoffman v. Loud, 111 Mich. 
158, 69 N. W. 231 ; ·  Willcox v. Hines, 100 Tenn. 
524, 45 S. W. 781, 66 Am. St. Rep. 761 ; Morti
mer v. McMullen, 20.2 Ill. 413., 67 N. E. 20 ; 
Bryan v. Ohicago, etc., R. Co., 63 Iowa, 464, 
19 N. W. 295. Preponderance of evidence may 
not be determined by the number of wit
nesses, but by the greater weight of all evi
dence, which does not necessarily mean the 
greater number of witnesses, but opportunity 
for knowledge, information possessed, and 
manner of testifying determines the weight of 
testimony. Garver v. Garver, 52 Colo. 227, 
121 P. 165, 166, Ann. Cas. 1913D, 674. 

-Presum ptive evidence. This term has sev
eral meanings in law.. (1) Any evidence which 
is not direct and positive ; the proof Of minor 
or other facts incidental to or usually con
nected with the fact sought to be proved 
which, when taken together, inferentially es
tablish or prove the fact in question to a rea
sonable degree of certainty ; evidellce drawn 
by human experience from the connection of 
cause and effect and observation of human 
conduct ; the proof of facts frem which, with 
more or less certainty, according to the ex
. perience of mankind of their more or less 
universal connection, the existence of ot;b.er 
facts can be deduced. In this sense the term 
is nearly equivalent to "circumstantial" evi
dence. See 1 Starkie, Ev. 558 ; 2 Saund. PI. 
& Ev. 673 ; Davis v. Curry, 2 Bibb (Ky.) 239 ; 

Horbach v. :.Miller, 4 Neb. 44 ; State v. Miller, 
9 Houst. (Del.) 564, 32 A. 137 ; State v. Korn
stett, 62 Kan. 221, 61 P. 805, 808 ; Ezzard v. 
U. S . . (0. C. A.) 7 F.(2d) 808, 810 ; Civ. Code 
Ga. 1910., § 5729; Pen. Code Ga. 1910., § · 1009 ; 
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1 Wig. Evl. § 25, fl.. 3. Best says presumptive 
evidence is as original as direct, and that pre
sumption of a fact is as good as any other 
proof when it is legitimate. Jones: v� Granite 
State Fire Ins. Co., 90. :.Me. 40., 37 A. 326, 328. 
"Oircnmstantial evidence" is sometimes used 
as synonymous with presnmptive evidence, 
but not with strict accuracy ; for presump
tive evidence is not necessarily and in aH cas
es what is usually understood by circumstan
tial evidence. See 1 Stark. Ev. 478 ; Whart. 
Ev. 1, 2, 15. The word presumption imports 
an inference from facts known, based upon 
previous experience of the ordinary connec
tion between the two, and, the word itself im
plies a certain relation between fact and infer
ence. Oircumstances, however, generally but 
not necessarily lead to particular inferences ; 
for the facts may be indisputable, and . yet 
their relation to the principal fact may be 
only apparent, not real ; and even where the 
connection is real, the deduction may be erro
neous. Oircumstantial and presumptive evi
dence differ therefore as genus and s.pecies. 
Will, Cir. Ev. 17. (2) Evidence whiClh must 
be received and treated as true and sufficient 
until rebutted by other testimony ; as, where 
a statute provides that certain fa-cts shall be 
presumptive evidence of guilt of title, etc. 
State v. Mitchell, 119 N. n 784, 25 S. E. 
783 ; State v. Intoxicating Liquors, 80 :.Me. 
57, 12 A. 794. (3) Evidence which admits of 
explanation or contradiction by other evi
dence, as ,distinguished from conclusive evi
dence. Burrill, Oirc. Ev. 89. "Presumptive 
evidence" is synonymous with prima facie evi
dence. State v. Simon, 163 :.Minn. '317, 203 N. 
W. 989, 990 ; Watson v. Rollins, 18 Ala. App. 
125, 90 So. 60, 61. See, also, Presumption. 

-Prima facie evidence. Evidence good and 
sufficient O'n its face ; such evidence as, in 
the judgment of the law, is SUfficient to es
tablish a given fact, or the group or chain of 
facts constituting the party's claim or de
fense, and which if not rebutted or contra
dicted, will remain sufficient. Grane v. Mol':' 
ri8, 6 Pet. 611, 8 L. Ed. 514 ; State v. Bur
lingame, 146 :.Mo. 20.7, 48 S. W. 72 ; State v. 
Roten, 86 N. C. 701 ; Bloug1h y. Parry, 144 Ind. 
463, 43 N. E,. 560. ; Hamilton v. Blakeney, 65 
Ok!. 154, 165 P. 141 ; :.Mayo v. Overstreet, 107 
Okl. 223, 227 P. 39«. ; Atlantic Land & Im
provement Co. v. Lee, 93 Fla. 579, 112 So. 
549, 551. Evidence which suffices for the 
proof of a particular fact until contradicted 
and overcome by other evidence. Code Oiv. 
Proc. Cal. § 1833 ;  Dodson v. Watson, 110 Tex . 
355, 220 S. W. 771, 772, 11 A. L. R. 583. Evi
dence which, standing alone and unexplained, 
would maintain the proposition and warrant 
the conclusion to support which it is intro
duced. Emmons v. Bank, 97 Mass. 230. ; Gil,. 
more v. Modern Brotherhood Of America, 186 
Mo. App. 445, 171 S. W. 629, 632. An infer
ence or presumption of law, affirmatiVe or 
negative of a fact, .in the absence of proof, or 
until proof can be obtained· or · produced. to 
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overcome the Inference. People v. Thacher, 
1 Thomp� & c. (N. Y.) 167. . A litigating party 
is said to have a prima facie case when the 
evidence in !his favor is sufficiently strong for 
his opponent to be called on to answer it. A 
prima facie case, then, is one which is · estab
lished by sufficient evidence, and can be over: 

thrown only by rebutting evidence adduced on 
the other side. Mozley & Whitley. And see 
State v. Hardelein, 169 Mo. 579, 70 S. W. 130 ; 
State v. Lawlor, 28 Minn. 216, 9 N. W. 6-98. 
A "prima facie case" is one which is appar
ently established by evidence adduced by 
plaintiff in support of his case up to the time 
such evidence stands unexplained and uncon
tradicted. Morrison v. Flowers, 308 Ill. 189, 
139 N. E. 10, 12. A "prima facie 'case" is one 
in which the evidence in favor of a proposi
tion is sufficient to support a finding in its 
favor, if all of the evidence to the contrary 
be disregarded. SClhallert v. Boggs (Tex. Civ. 
App.) 204 S. W. 1061, 1002. 

-Probable evidence. Presumptive evidence is 
so called, from its foundation in probability. 

-Proper evidence. Such evidence as may be 
presented under the rules established by law 
and recognized by the courts. The Betsey, 
49 Ct. C1. 125, 131. 

-Real evidence. Evidence furnished by 
things themselves, on view or inspection, as  
distinguished from a description of them by 
the mouth of a witness ; e. g., the physical 
appearance of a person when exhibited to the 
jury, marks, scars, wounds, finger-prints, etc., 
also the weapons or implements used in the 
commission of a crime, and other inanimate 
objects, and evidence of the physical appear
ance of a place (the scene of an accident or of 
the commission of a crime or of property to 
be taken under condemnation proceedings) as 
obtained by a jury when they are ' taken to 
view it. See Chamb. Best, Ev. 16 ; Riggie v. 
Grand Trunk Ry.· Co., 93 Vt. 282, 1017 A. 126, 
127. 

-Rebutting  evidence. Evidence given to ex
plain, repel, counteract, or disprove facts giv
en in evidence by the adverse party. Davis 
v. Hamblin, 51 Md. 539 ; Railway Co. v. 
Wales, 5 O. C. D. 170 ; State v. Martinez, 
43 Idaho, 180, 250 P. 239, 244 ; People v. Page, 
1 Idaho, 195 ; State v. Fourchy, 51 La. Ann. 
228, 25 So. 109. Also evidence given in op
position to a presumption of fact or a prima 
faoie case ; in this sense, it may be not only 
counteracting evidence, but evidence sufficient 
to counteract, that is, conclusive. Fain v. 
Cornett, 25 Ga. 186. 

-Relevant evidence. Such evidence as relates 
to, or bears directly upon, the point or fact in 
issue, and proves or has a tendency to prove 
the proposition alleged ; evidence which con
duces to prove a pertinent theory in a case. 
Platner v. Platner, 78 N. Y. 95 ; Levy v. Camp-
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bell (Tex.) 20 S. W. 196 ; State v. O'Neil, 
13 Or. 183, 9 P. 286 ; Moran v. Abbey, 58 
Cal. 163, 168. 1 Whart. Ev. § 20. It does not 
mean evidence addressed with positive direct
ness to the point but that which according to 
the common course of events either taken by 
itself or in connection with other facts, proves 
or renders probable the past, present or fu
ture existence or nonexistence of the other. 
Seller v. Jenkins, 97 Ind. 430, 438 (quoting 
Steph. Ev. art. 1, and Best, Principles of Ev. 
257, n.) ; Plumb v. Curtis, 33 A. 998, 1000, 66 
Conn. 154 ; Buckwalter v. Arnett (Ky.) 34 
S. W. 238, 241. See, also, Relevancy. 

-Satisfactory ev.id'enoo. Such evidence as is 
sufficient to produce a belief that the thing 
is true ; credible· evidence ; such evidence as, 
in respect to its amount or weight, is adequate 
or sufficient to justify the court or jury in 
adopting the conclusion in support of which 
it is adduced. Walker v. Collins, 59 F. 74, 
8 O. C. A. 1 ;  U. S. v. Lee Huen (D. O.) 118 
F. 457 ; People v. Stewart, 80 Cal. 129, 22 P. 
124 ; Pittman v. Pittman, 72 Ill. App. 503. 
"Satisfactory evidence," which is sometimes 
called "sufficient evidence," means that 
amount of proof which ordinarily satisfies an 
unprejudiced mind beyond a reasonable doubt. 
Thayer v. B<>yle, 30 Me. 475, 481 (citing 1 
Green!. Ev. § 2) ; Chap�an v. McAdams, 69 
Tenn. (1 Lea) 500, 504 ; Territory v. Bannigan, 
46 N. W. 597, 598, 1 Dale 451 ; State v. Dineen, 
10 Minn. 407, 416 (Gil. 325, 333) ; White v. 
Chicago, M. & St� P. Ry. Co., 47 N. W. 146, 
149, 1 S. D. 326, 9 L. R. A. 824 ; West v. West, 
90 Iowa, 41, 57 N. W. 639, 640 ; Richmond & 
D. R. Co. v. Trammel (C. C.) 53 F. 196, 201 ; 
Brewer v. Doose (Tex. Civ. App.) 146 S. W. 
323, 324 (citing 7 Words and Phrases, p. 6330) ; 
Cole v. McClure, 88 Ohio St. · 1, 102 N. EJ. 264, 
266 ; Shriver v. Union Stockyards Nat. Bank, 
117 Kan. 638, 232 P. 10.62, 1066 ; Fish v. U. S., 
12 Ct. Cust. App. 307, 313 ; Hyndshaw v. Mills, 
108 Neb. 250, 187 N; W. 780, 781 ; Mo� Guey 
Lum v. United States (C. C. A.) 211 F. 91, 94 ; 
Louie Dai v. U. S. (0. C. A.) 238 F. 68, 71 ; 
State v. Moss, 95 Or. 616, 188 P. 702, 704. 

-Scintilla of evidence. A spark of evidence. 
Cunningham v. Union Pac. Ry. Co., 4 Utah, 
206, 7 P. 795, 797. Any material evidence 
which if true would tend to estaiblish the 
issue in the mind of a reasonable jury. Tny'" 
lor v. Atlantic Coast Line R. Co., 78 S. C. 552, 
59 S. E. 641, 643 ; Crosby v. Seaboard Air 
Line Ry., 81 S. C. 24, 61 S. E. 1060, 1064, 1067. 

-Seoo nd-hand evide'nce. Evidence which has 
passed through one or more media before 
reaching the witness ; hearsay evidence. 

-S·tate's evidence. A popular term for testi
mony given by an accomplice or joint partici
pant in the commission of a crime tending to 
criminate or convict the others, and given un
der an actual or implied promise of immunity 
for himself. 



_EVIDENOE 

.;..substantive evidence. That adduced for the 
purpose of proving a fact in issue, ' as opposed 
to evidence given for the purpose of discredit
ing a witness, (i. e., showing that he is un
worthy of belief,) or of corroborating his tes
timony. Best, Ev. 246, 773, 803. 

-Substitutionary evidence. Such as is admit
ted as a substitute for what would be the orig
inal or primary instrument of evidelice ; as 
where a witness is permitted to testify to the 
contents of a lost document. 

-Sufficient evidence. Adequate evidence ; 
such evidence, in character, weight, or 
amount, as will legally justify the judicial or 
official action demanded ; according to cir
cumstances, it may be "prima facie" or "satis
factory" evidence, according to the definitions 
of those terms given above. Moore v. Stone 
(Tex. Civ. App.) 36 S. W. 910 ; People v. Stern, 
33 Misc. Rep. 455, 68 N. Y. S. 732 ; Mallery v. 
Young, 94 Ga. 804, 22 S. E. 142 ; Parker v. 
Overman, 18 How. 141, 15 L. Ed. 318 ; State 
v. Newton, 33 Ark. 284. Sufficient evidence is 
that which is satisfactory for the purpose ; 
Civ. Code Ga. 1910, § 5729 ; Pen. Code Ga. 
1910, § 1009 ; Mallery v. Young, 91 Ga. 804, 
22 S. E. 142, 143 ; that amount of proof which 
ordinarily satisfies an unprejudiced mind, be
yond a reasonable doubt ; Cole v. McClure, 
88 Ohio St. 1, 102 N. E. 264, 266. The term 
Ii!! not synonymous with "conclusive." Pensa
cola & A. R. Co. v: State, 5 So. 833, 835, 25 
Fla. 310, 3 L. R. A. 661. But it may be used 
interchangeably with the term ''weight of 
evidence." Waldron v. New York Cent. Ry. 
Co., 106 Ohio St. 371, 140 N. E. 161, 163 ; 
Brittain v. Industrial Commission of Ohio, 
95 Ohio St. 391, 115 N. E. 110. 

-Traditionary evidence. Evidence derived 
from tradition or reputation or the statements 
formerly made by persons since deceased, ' in 
regard to questions of pedigree, ancient 
boundaries, and the like, where no living wit
nesses can be produced having knowledge of 
the facts. Lay v. Neville, 25 Cal. 554. 

-Weight of evidence. The balance of pre
ponderance of evidence ; the inclination of 
the greater amount of credible evidence, of
fered in

' 
a trial, to support one side of the 

issue rather than the other.. The "weight" or 
"pl"eponderance of proof" is a phrase constant
ly used, the meaning of which is well un
derstood and easily defined. It indicates 
clearly to the jury that the party having the 
burden of proof will be entitled to their ver
,diet, if, on weighing the evidence in their 
minds, they shall find the greater amount of 
-credible evidence sustains the issue which is 
to be established ibefore them. Haskins v. 
Hasldns, 9 Gray (Mass.) - 393. Weight is not 
-a question of mathematics; but depends on 
jts effect in inducing belief; It often hap
-pens that an uncorroborated witness may tell 
a story so natural and _ reasonable, and in 
manner so sincere and honest, _ as to com-
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mand belief, though contradicted by others. 
Braunschweiger v. Waits, 179 Pa. 47, 36 A. 
155, 156. "Weight of proof" means greater 
amount of credible evidence and is synony
mous with "preponderance of proof." Has
kins v. Haskins, 75 Mass. (9 Gray) 390, 393. 
'])'01' a contrary holding, see Shinn v. Tucker, 
37 A!'k. 580, 588. 

EV I D E.N CE O F  D E BT. A term applied to 
written

' 
instruments or securities for the pay

ment of money, importing on their face the 
existence of a debt. 1 Rev. St. N. Y. p. 
599, § 55. 

EV I D ENC E OF T I TLE� A deed or other 
document establishing the title to property, 
especially real estate. 

E.v I D ENT. Clear to the understanding an(l 
satisfactory to the judgment ; manifest ; 
plain ; obvious ; conclusive. Russell v. State, 
71 Fla. 236, 71 So. 27, 28. Noticeable ; ap
parent to observation. Hamill v. Joseph 
Schlitz Brewing Co., 165 Iowa, 266, 143 N. W. 
99, 107. 

A constitutional provision forbidding bail in cap
ital cases when the proof is "evident," means that, 
if the evidence is such as to lead a dispassionate 
mind to the conclusion that the accused is guilty, 
and that if the law is properly administered a con
viction would be had of a capital offense, bail 
should be denied. Ex parte Hickox, 90 Tex. Cr. R. 
139, 233 S. W. 1100 ; Ex parte Vermillion, 102 Tex. 
Cr. R. 590, 280 S. W. 771 ; Ex parte Hill, 83 Tex. Cr. 
R. 146, 201 S. W. 993 ; Ex parte Bates, 90 Tex. Cr. 
R. 406, 235 S. W. 879, 880. 

Proof Evident 
See Proof. 

EV I DE NT IA. L. Evidence. See Preuve. 

EV I DE.NT I A RY. Having the quality of evi
dence ; constituting evidence ; . evidencing. A 
term introduced by Bentham, and, from its 
convenience, adopted by other writers. 

EVQiCATI O N .  In French
'

law. The with
drawal of a cause from the cognizance of 
an inferior court, and bringing it before an
other court or judg-e. In some respects this 
process resembles the proceedings upon cer
tiorlM'i. 

EWAG E. (L. Fr. Ewe, water.) In old Eng
lish law. Toll paid for water passage. Cow
ell. The same as aquage or aquagium. Tom
lins. 

EWB R I CE. Adultery ; spouse-breach ; mar-
, riage-breach. Oowell ; Tomlins. 

EWRY. An office in the royal household 
where the table linen, etc., is taken care of. 
Wharton. 

EX. A Latin preposition meaning from, out 
of, by, on, on account of, or according to. 

A prefix, denoting removal or cessation. 
p;retixed to tbe nam� of. an ofiice, relation, 
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statu8, etc., It denotes that the person spoken 
of once occupied that office or relation, ,but 
does so no longer, or that he is now out of 
it. Thus, eo'D-mayor, eo'D-partner, eo'D-judge. 

A prefix which is equivalent to "with
out," "reserving," or "excepting." In this 
use, probably an abbreviation of "except." 
Thus, eo'D-interest, ex-coupons. 

"A sa.le of bonds 'eL July coupons' means a sale 
reserving the coupons ; that is, a sale in which the 
seller receives, in addition to the purchase price, 
the benefit at the coupons, which benefit he may 
realize either by detaching them or receiving from 
the buyer an equivalent consideration.�' PortE>r v. 
Wormser, 94 N. Y. 445. 

Also used as an abbreviation for "exhibit." 
See Dugan v. Trisler, 69 Ind. 555. 

EX DEBl'l'O 111ftI'lIl£ -

EX ASSENSU SUO. With his assent. Form
al words in judgments for damages by de
fault. Comb. 220. 

EX BO N I S. Of the goods or property. A 
term of the civil law ; - distinguished from in 
boni8, as .being descriptive of or applicable 
to property not in actual possession. Calvin. 

EX CAT H ED RA. From the chair. Original
ly applied to the decisions of the popes from 
their cathei1ra, or chair. Hence, authorita
tive ; having the weight of authority. 

EX CAUSA. L. Lat. By title. 

EX C ERTA SC I E N T I A. Of certain or sure 
knowledge. These words were anciently 
used in patents, and imported full knowledge 
of the subject-matter on the part of the king. 
See 1 Coke, 40b. 

EX A B U N DANT I .  Out of abundance ; abun
dantly ; superflU6Usly ; more than sufficient. 
Calvin. 

EX C O LO R E. By colpr ; under color of ; un
EX A B U N DANT I CAUTELA. Lat. Out of der pretense, show, or protection of. Thus, 

abundant caution. "The practice has arisen eo'D colore Officii, under color of office. 
ab'undanti cautela." 8 East, 326 ; Lord EI-
lenborough, 4 Maule & S. 544. EX C O M I TATE. Out of comity or co,!rtesy. 

EX ADVERSO. On the other side. 2 Show. EX COMMO DATO. From or out of loan. 

461. Applied to counsel. A term applied in the old law of England to 
a right of action arising out of a loan, (com- -

EX JEQU I TATE. According to equity ; in modatum.) Glanv. lib. 10, c. 13 ; 1 Reeve� 
equity. Fleta, lib. 3, c. 10, § 3. Eng. Law, 166. 

EX IEQUO ET B O NO.  A phrase derived 
from the civil law, meaning, in justice and 
fairness ; according to what is just and good ; 
according to equity and conscience. 3 BI. 
Comm. 163. 

EX A L  TERA PARTE. Of the other part. 

Ex antecede'ntibus et conse'quentibus fit optima 
interpretatio. The best interpretation [of a 
part of an instrument] is made from the an
tecedents and the consequents, [from the 
preceding and following parts.] 2 Inst. 317. 
The law will judge of a deed or other instru
ment, consisting of divers parts or clauses, 
by looking at the whole ; and will give to each 
part its proper office, so as to ascertain and 
carry out the intention of the parties. Broom, 
Max. *577. The whole instrumelit is to be 
viewed and compared in all its parts, so that 
every part of it may ,be made consistent and 
effectual. 2 Kent, Comm. 555. 

EX A R B I T R I O  J U D I C I S. At, in, or upon the 
discretion of the judge. 4 Bl. Comm. 394. A 
term of the civil law. lnst. 4, 6, 31. 

EX ASSENSU C U R I IE. By or with the con
sent of the court. 

E X  ASSENSU PAT R I S. By or with the con
sent of the father. A. species of dower ail 
ostium eoole8uv, during the life of the father 
of the husband ;  the son, by the father's con
sent expressly given, endowing 

'
his wife with 

parcel of his father's lands. Abolished ·by 0 
& 4 Wm. IV. c. 105, § 13. 

EX COMPARAT I O N E  SC� I PTORUM.  By a 
comparison of writings or handwritings. A 
term in the law of evidence. Best, Pres. 218. 

EX CONCESS I S. From the premises granted. 
According to what has been already 'allowed. 

EX CO NSU LTO. With consultation or de
liberation. 

EX C O NT I N E N T I .  Immediately ; without 
any interval or delay ; incontinently. A term 
of the civil law. Calvin. 

EX CO NTRACT U. From or out of a con
tract. In both the civil and the common law, 
rights and causes of action are divided into
two classes,-thoS'e arising ex contractu, 
(from a contract,) and those arising eo'D delic
to, (from a df1ict or tort.) See 3 Bl. Corum. 
117 ; Mackeld. Rom. Law, § 384. See Scharf 
v. People, 134 Ill. 240, 24 N. E. 761 ; Pecos & 
N. T. Ry. Co. v� Amarillo St. Ry. Co. (Tex. 
Civ. App.) 171 S. W. 1100, 1106 ; Federal Life 
Ins. Co. v. Maxam, 70 Ind. App. 266, 117 N. 
E. 801, 807 ; Bar,ber v. Keiser's Estate, 27g. 
Ill. 2S7" 116 N. E. 706, 701. 

EX C U R I A. Out of court ; away from the
court. 

EX D E B I TO J UST IT lIE. From or as a debt 
of justice ; '  in accordance with the requir� 
ment of justice ; of right ; as a matter of 
right. The opposite of ea; gratia, (q. 'V.) 3 Bl .. 
Comm. 48, 67. 



EX DEFECTU SANGUINIS 704 

EX D E FECTU SAN GU I N I S. From failure EX FAC I E. From the face ; apparently ; 
of blood ; for want of issue. evidently. A term applied to what appears 

EX D E L I CTO. From a delict, tort, fault, 
crime, or malfeasance. ' In both the civil and 
the common law, obligations and causes of ac
tion are divided into two great classes,-those 
arising ex contractu, (out of a contract,) and 
those ea: delicto. The latter are such as grow 
out of or are founded upon a wrong or tort, 
e. g., trespass, trover, replevin. These terms 
were known in English law at a very early 
period. See Inst. 4, 1, pr. ; Mackeld. Rom. 
Law, § 384 ; 3 Bl. Comm. 117 ; Bract. fol. 
101b ; Pecos & N. T. Ry. Co. v. Amarillo St. 
Ry. Co. (Tex. Civ. App.) 171 S. W. 1103, 1105 ; 
King v. New Orleans Ry. & Light Co. , 140 
La. 843, 74 So. 168, 169 ; Federal Life Ins. 
Co. v. Maxam, 70 Ind. App. 2·6>6, 117 N. E. 801, 
806 ; Chalmers v. Southern Pac. Co. (C. C. 
A.) 8 F.(2d) 480, 481 ; Brooke v. Cole, 108 Ga. 
251, 33 S. E. 849 ; Echol'S v. Howard, 17 ·Ga. 
App. 40, 86 S. E. 91; 93 ; Lamb v. M'c'1lan, 
17 Ga. App. 5, 86 S. E. 252, 253 ; .seney v. 
Knight, 292 Ill. 206, 126 N. E. 761, 763. 

on the face of a writing. 

EX F ACTO. From or in consequence of a 
fact or action ; actually. Usually applied to 
an unlawful or tortious act as the foundation 
of a title, etc. Sometimes used as equivalent 
to "de facto." Bract. fol. 172. 

Ex faoto jus oritur. The law arises out of the 
fact. Broom, Max. 102. A rule of law con
tinues in a1bstraction and theory, until an act 
is done on which it can ,attach and assume 
as it were a body and 'shape. Best, Ev. In
trod. § 1. 

EX F I CT I O N E  J U R I S. By a fiction of law. 

Ex frequenti de,l icto au getur  pama. 2 Inst. 479. 
Punishment increases with increasing crime. 

EX G RA T I A. Out of grace ; as a matter of 
grace, favor, 'or indulgence ; gratuitous. A 
term applied to anything accorded as a favor ; 
as distinguished from that which may De de
manded ex debito, as a matter of right. 

Ex delicto no n  ex su ppl icio e'm e,rgit i nfam ia. In- EX G RAVI  QUERELA. 
famy arises from the crime, not from the 

(From or on the 
grievous complaint.) In old English practice. 
The name of a writ (so called from its initial 
words) which lay for a person to whom any 
lands or tenements in fee were devised by 
will, (within any city, town, or borough 
wherein lands were devisa,ble by custom,) and 
the heir of the devisor entered and detained 
them from him. Fitzh. Nat. Brev. 198, L, et 
seq. ; 3 Reeve, Eng. Law, 49. Abolished by 
St. 3 & 4 Wm. IV. c. 27, § 36. 

punishment. 

EX D E M I'SSI O N E  (commonly abbreviated 
ex dem.) Upon the demise. A phrase form
ing part of the title of the old action of eject
ment. 

EX D I R ECTO. 
Story, Bills, § 199. 

Directly ; immediately. 

Ex. diutu rnitate tem poris, o m n ia p,rmsu m u ntur 
solem nit�r esse acta. From length of time 
[after lapse of time] all things are presumed 
to have been done in dlro form. Co. Litt. 
6b ; Best, Ev. Introd. § 43 ; 1 Greenl. Ev. § 
20. 

EX HYPOTHES I .  By the hypothesis ; upon 
the supposition ; upon the theory or facts as
sumed. 

EX I N D USTR I A. With contrivance or de
liberation ; designedly ; on purpose. See 1 
Kent, Comm. 318 ; Martin v. Hunter, 1 Wheat. 

EX D O LO MALO. Out of fraud ; out of de- 334, 4 L. Ed. 97. 
ceitful or tortious conduct. A phrase applied 
to obligations and causes of action vitiated EX I NTEGRO. Anew ; afresh. 

by fraud or deceit. 

Ex dolo malo no,n o ritu r actio. 

EX J USTA CAUSA. From a just or lawful 

Out of fraud 
cause ; by a just or legal title. 

no action ari'ses ; fraud never gives a right 
of action. No court will lend its aid to a man 
who founds his cause of action upon an im
moral or illegal act. Cowp. 343 ; Broom, 
Max. 729. 

Ex d'onation ibus autem feoda mi litaria vel mag
n u m  serjeantiu m non continentibus oritu.r n obis 
q u oJldam nomen generale" quod est socagiu m .  
Co. Litt. 86. From grants not containing mili
tary fees or grand serjeanty, a kind of gen-. 
era! name is used ,by us, which is "socage." 

EX EM PTO. Out of purchase ; founded on 
purchase. A term of the civil law, adopted 
by Bracton. Inst. 4, 6, 28.; Bract. fol. 102. 
See Actio ex: Empto. 

EX LEGE. By the law ; by force of law ; as 
a matter of law. 

EX LEG I B US. According to the laws. A. 
phrase of the civil law, which means accord
ing to the intent or spirit of the law, as well 
a'S according to the words or letter. Dig. 50, 
16, 6. See Calvin. 

EX L I CENT I A  REG IS. By the king's license. 
1 Bl. Comm. 168, note • 

EX LOCAT.O. From or out of lease or let
ting. A term of the civil law, applied to ac
tions or rights of action ariSing out of the 
cotnract of Zocatum, · (q. 'V.) J:nst. 4, .6, 28. 
Adopted at an early period in .the law.of Eng-
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land. Bract. fol. 102 ; 1 Reeve, Eng. Law, 
168. 

EX MALEF I C I O .  Growing out of, or found
ed upon, misdoing or tort. This term is fre
quently used in the civil law as the synonym 
of "cw dclicto," (q. v.,) and is thus contrasted 
with "ew oontractu." In this sense it is of 
more rare occurrence in the common law, 
though found in Bracton (fols. 99, 101 , 102.) 

Ex maleficio non  oritur co ntractus. A contract 
cannot arise out of an act radically vicious 
and illegal. 1 Term, 73� ; 3 Term, 422 ; 
Broom, Max. 734. 

Ex m alis moribus bonre le,ges natre sunt. 2 
Inst. 1H1. Good laws arise from evil morals, 
i. c., are necessitated Iby the evil behavior of 
men. 

EX M A L I T IA. From malice ; maliciously. 
In the law of libel and slander, this term im
ports a publication that is false and without 
legal excuse. Dixon v. Allen, 69 Oal. 527, 11 
Pac. 179. 

EX M ERO MOTU.  Of his own mere motion ; 
of his own accord ; voluntarily · and without 
prompting or request. Royal letters patent 
which are granted at the crown's own in
stance, and without request made, are said to 
be granted e:r utero '(n 0 ttl. 'Vhen a court in
terferes, of its own motion, to object to an ir
regularity, or to do something which the par
ties are not strictly entitled to, but which will 
prevent injustice, it is said to act ew rnero 
motu, or ew pl�oprio mo ttt, or sua sponte, all 
these terms being here equivalent. 

EX M O RA. From or in consequence of de
lay. Interest is allowed ew mora ; that is, 
where there has been delay in returning a 
sum borrowed. A term of the civil law. 
Story, Bailm. § 84. 

EX M O RE. According to custom. Oalvin. 

Ex m ultitud ine  s ignorum , col l igitur ide ntitas 
vera. From a great number of signs or marks, 
true identity is gathered or made up. Bac. 
Max. 103, in regula 25. A thing described by 
a great number of marks is easily identified, 
though, as to some, the description may not be 
strictly correct. Id. 

EX M UTUO.  From or out of loan. In the 
old law of England, a debt was said to arise 
cw mutuo when one lent another anything 
which consisted in number, weight, or meas
ure. 1 Reeye, Eng. Law, 159 ; Bract. fol. 99. 

EX N ECESS I TATE. Of necessity. ,3 Rep. 
Oh. 123. 

EX N ECESS I TATE LEG IS. From or by ne
cessity of law. 4 Bl. Comm. 394. 

EX N ECESS I TATE R E I .  From the necessity 
or lFgency of the thing or case. 2 Pow. Dev. 
(by Jarman,) 308.

' 

BL.LAW DICT. (3n ED.)-45 

EX PARTE 

Ex n ihilo nihil . itt. From nothing nothing 
comes. Jackson v. Waldron, 13 Wend. (N. Y.) 
178, 221 ; Root v. Stuyvesant, 18 Wend. (N. 
Y.) 257, 301. 

Ex nudo pacto non oritur [nasciturJ actio. Out 
of a nude or naked pact [that is, a bare parol 
agreement without consideration] no action 
arises. Bract. fol. 99 ; Fleta, lib. 2, c. 56, § 3 ; 
Plowd. 305. Out of a promise neither attend
ed with particular solemnity (such as belongs 
to a specialty) nor with any consideration no 
legal liability can arise. 2 Steph. Oomm. 113. 
A parol a1greement, without a yalid considera
tion, cannot be made the foundation of an ac
tion. A leading maxim both of the civil arid 
common law. Cod. 2, 3, 1() ; Id. 5, 14, 1 ;  2 
Bl. Oomm. 445 ; Smith, Oont. 85, 86. 

EX O F F I C I O. From office ; by virtue of the 
office ; withol1t any other warrant or appoint
ment than that resulting from the holding of 
a particular office. Powers may be exercised 
by an officer which are not specifically confer
red upon him, but are necessarily implied in 
his office ; these are ew officio. Thus, a judge 
has 6W officio the powers of a conservator of 
the peace. Oonrts are bound to notice public 
statutes judicially .and ew officio. King v, 
PhYSicians' Oasualty Ass'n of America, 97 
Neb. 637, 150 N. W. 1010, 1011 ; Lobrano v. 
Police Jury of Parish of Plaquemines, 150 La. 
14, 90 So. 423, 424 ; Allin v. Mereer Oounty, 
174 Ky. 566, 192 S. W. 638, 640. 

EX O F F I C I O  I N FO R MAT I O N .  In English 
law. A criminal informa tion filed by the at
torney general ew officio on behalf of the 
crown, in the court of king's bench, for offens
es more immediately affecting the govern
ment, and to be distinguished from informa
tions in which the crown is the nominal prose
cutor . . Mozley & Whitley ; 4 Steph. Oomm. 
372-378. 

EX O F F I C I O  OAT H .  An oath taken by of
fending priests ; abolished by 13 Oar. II. St. 1, 
c. 12. 

EX O F F I C I O  SERV I C ES. Services which 
the law annexes to a particular office and re
quires the incumbent to perform. Macon 
Oounty v. Abercrombie, 184 Ala. 283, 63 So. 
985 ; City of Birmingham v. Hawkins, 208 
Ala. 79, 94 So. 62, 64 ; Macon County v. Aber
crombie, 9 Ala. App. 147, 62 So. 449, 450 ; 
Nichols v. Galveston County, 111 Tex. 50, 228 
S. W. 547, 548. 

Ex pacto i I I icito non  oritu r actio.. From an il
legal contract an action does

· ·  
not arise. 

Broom, Max. 742. See 7 Olark & F. 729. 

• EX PARTE. On one side only ; by or for one 
party ; done for, in behalf of, or on the ap
plication of, one party only. A judicial pro
ceeding, order, injunction, etc., is said to be 
cw partc when it is taken or granted a t  
the instance and for the benefit of one party 
only, and without. notice to, or contestation 
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by, any person adversely interested. State 
v. Cox, 87 Ohio St. 313, 101 N. E. 135, 138 ; 
State ex reI. 

·
Gardiner v. Dickmann, 175 Mo. 

App. 543, 157 S. W. 1012, 1015 ; In re City of 
Covington, 176 Ky. 140, 195 S. W. 439, 440 ; 
Janin v. Logan, 209 Ky. 811, 273 S. W. 531, 
532 ; Van Alen v. Superior Court in and for 
Los Angeles County, 37 Cal. App. 696, 174 P. 
672 ; Sauermann v. EI Paso Electric Ry. Co. 
(Tex. Com. App.) 235 S. W. 548. 

"Ea: parte," in the heading of a reported 
case, signifies that the name following is that 
of the party upon whQse application the case 
is heard. 

In its primary sense, ex parte, as applied to · an 
application in a judicial proceeding, means that it 
is made by a person who is not a party to the pro
ceeding, but who has an: interest in the matter 
Which entitles him to make the application. Thus, 
in a bankruptcy prooeeding or an administration 
action, an application by A. B., a creditor, or the 
like, would be: described as made "ex parte A. B.," 
� e., on the part of A. B. 

In its more usual sense, ex parte means that an 

application is made by one party to a proceeding in 
the absence of the other. Thus, an ex parte injunc
tion is one granted without the opposite party · hav
ing had notice of the application. It would not be 
called "ex parte" if he had proper notice of it, and 
chose not to appear to oppose it. s.weet. 

EX PARTE MATERNA. On the mother's 
side ; of th.e ma ternal line. 

EX PARTE PATERNA. On the father's side ; 
of the paternal line. 

, The phrases "ex patrte m,.a·terna" and "ex parte 

flaterna" denote the ·line or blood of the mother or 
father, and have no such restricted or limited sense 
as from the mother or father exclusively. Banta 
v. Demarest, 24 N. J. Law, 431. 

EX PARTE TAL I S. A writ that lay for a 
bailiff or receiver, who, having auditors ap
pointed to take his accounts, cannot obtain 
of them reasonable allowance, but is cast into 
prison. Fitzh. Nat. Brev. 129. 

Ex paucis dictis intendere plurima possls. Litt. 
§ 384. You can imply many things from few 
expressions. 

Ex paucis plurima conci pit I ngeniu m .  Litt. § 
550. From a few words or hints the under
standing conceives many things. 

EX POST FACTO. After the fact ; by an act 
or fact occurring after some previous act or 
fact, and relating thereto ; by subsequent mat
ter ; the opposite of ab initio. Thus, a deed 
may be good ab initio, or, if invalid at its in
ception, may be confirmed by matter e(l) p08t 
facto. 

EX POST FACTO LAW. A law passed after 
the occurrence of a fact or commission of an 
act, which retrospectively changes the legal 
coIisequences or relations of such fact or deed. 
By Const. U. S. art. 1, § 10, the states are for
bidden to pass "any eaJ p08t facto law." In 
this . connection the phrase has a much nar .. 
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rower meaning than its literal translation 
would justify, as will appear from the ex
tracts given below. 

The phrase ((ex post facto," in the constitution, 
extends to criminal and not to civil cases. And 
under this head is included : (1) Every law that 
makes an action. done before the passing of the 
law, and which was ·innooent when done, criminal, 
and punishes such action . . (2) Every law that ag-; 
gravates a crime, or makes it greater than it was, 
when committed. (3) E;very law that changes the 
punishment, and inflicts a greater punishment than 
the: law annexed to the crime when committed. : (4) 
Every law that alters the legal rules of evidence, 
and receives less or different testimony than the 
law required at the time of the commission of 
the offense, in order to convict the offender. All 
these, and similar laws, are prohibited by the consti
tution. But a law may be ex post facto, and still not 
amenable to this com;titutional inhibition ; that is, 
provided it mollifies, instead of aggravating, the 
rigor of the criminal law. Boston v. Cummins, 16 
Ga. 102, 60 Am. Dec. 717 ; Cummings v. Missouri, 4 
Wall. 277, 18 L. Ed. 356 ; U. S. v. Hall ,  2 Wash. C. 
C. 366, Fed. Cas. No. 15,285 ; Woart v. Winnick, 3 
N. H. 473, 14 Am. Dec. 384 ; Calder v. Bull, 3 Dall. 
390, 1 L. Ed. 648 ; 3 Story, Const. 212 ; State v. Lope
man, 254 P. 454, 143 Wash. 99 ; State v. Malloy, 95 
S. C. 441, 78 S. E. 995, 997, Ann. Cas. 1915C, 1053 ; 
Commonwealth v. 'Ka.lck, 239 Pa. 533, 87 A. 61, 62 ; 
Malloy v. South Carolina, 237 U. S. 180, 35 S. Ct. 507, ' 
50S, 69 L. Ed. 905 ; Tucker v. State, 14 Oklo Cr. 54, 
167 P. 637, 638 ; People V. Chicago, B. & Q. R. Co., 
323 Ill. 536, 154 N. E·. 468 ; Jones V. State, 9 OkI. Cr. 
646, 133 P. 249, 252 ; . Higginbotham V. State, 88 Fla. 
26, 101 So. 233, 235 ; Fithian V. Centanni, 1(,9 La. 831, 
106 So. 321, 323 ; State ex reI. Jones v. Mallinckrodt 
Chemical Works, 249 Mo. 702, 156 S. W. 967, 975 : 
Dutcher V. Maybury (D. C.) 8 F. (2d) 155, 159 ; In re 
Jamestown Caucus Law, 43 R. I. 421, 112 A. 900, 902 : 
State V. Lyons, 183 Wis. 107, 197 N. W. 578, 583 ; Peo
ple V. Camperlingo, 69 Cal. App. 466, 231 P. 601, 603 : 
State v. Teasley, i94 Ala. 574, 69 So. 723, 725, Ann. 
Cas. 1918E, 347 ; Plachy V. State, 91 Tex. Cr. R. 405, 
239 S. W. 979, 981 : State V. Slusher, 119 Or. 141, 248 
P. 358, 330 ; Cain V. State. 105 Tex. Cr. R. 204, 287 
S. W. 262, 263 ; Beazell V. State of Ohio, 269 U. S. 
167, 46 S. Ct. 68, 70 1.. Ed. 216 ; Commonwealth v. 
United Cigarette Mach. Co., 120 Va. 835, 92 S. E. 
901, 902 ; People ex reI. Liebowitz V. Warden of 
New York County Penitentiary, 174 N. Y. S. 823. 
824, 183 App. Div. 730 ; Armstrong v. Commonwealth, 
177 Ky. 690, 198 S. W. 24, 26. 

An ex post facto law is one which renders an act 

punishable, in a manner in which it was not pun
ishable when committed. Such a law may infiict 
penalties on the person, or pecuniary penalties 
which swell the public treasury. The legislature 
is therefore prohibited from passing a law by which 
a man's estate, or any part of it, shall be seized 
for a crime, which was not declared, by some pre
vious law, to render him liable to such punishment. 
Fletcher v. Peck, 6 Cranch, 87, 138, 3 L. Ed. 162. 

The plain and obvious meaning of this prohibition 
is that the legislature shall not pass any law, after 
a fact do�e by any citizen, whiCh shall have rela
tion to that fact, so a,s to punish that which was 

-innocent when done : or to add to the punishment 
of that which was criminal : or to increase the 
malignity of a crime : or to retrench the rules of 
evidence, so as to make conviction more easy. This 
definition of an ex post facto law is sanctioned by 
long usage. Strong v. State, 1 Bla,ck. (Ind.) 196. 

The term "ex fl08t facto law," in the United stateS 
constitution. cannot be construed to includ� and to 
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prohibit the enacting anT law after a fact, nor even 
to prohibit the depriving a citizen of a vested right 
to property. Calder v. Bull, 3 Dall. 386, 1 L. Ed. 
648. 

" E:» fl08t facto" and "retrospective" are not con
vertible terms. The latter is a term of wider sig
niflcation than the former and includes It. All 
e:» fl08t facto laws are necessarily retrospective, but 
not e con'rler80. A eurative or conflrmatory statute 
Is retrospective, but not e:» flost facto. Constitutions 
of nearly all the states contain prohibitions agllnst 
ea: fl08t facto laws, but only a few forbid retrospec
tive legislation In speciflc terms. Black, Const. 
Prohlb. II 170, 172, 222. 

Retrospective laws divesting vested rights are Im
politic and unJust : but they are not "e:» p08t facto 

laws," within the meaning of the constitution of 
the United States, nor repugnant to any other of 
Its provIsions : and, if not repugnant to the state 
constitution, a court cannot pronounce them to bfl 
VOid, merely because in their Judgment they are 
contrary to the principles of natural justice. Al
bee v. May, 2 Paine, 74 Fed. Cas. No. 134. 

Every retrospective act is not necessarily an e:» 

post faoto law. That phrase embraces only such 
laws as impose or affect penalties or forfeitures. 
Locke v. New Orleans, 4 Wall. 172, 18 L,- Ed. 334-

Retrospective laws which do not impair the ob
ligation of contracts, or affect vested rights, or par
take of the charaeter of e:» p08t facto laws, are not 
prohibited by the constitution. Bay v. Gage, 36 
Barb. (N. Y.) 447. 

Ex pr�cedentibus et consequentlbus optima fit 
interpretatlo. 1 Roll. 374. The best interpre
tation is made from the context. 

EX PROPR I O  MOTU. Of his own accord. 

EX VI t.rBBJt4lN1 

EX SC R I PTIS O L i M  VISIS. From writings 
formerly seen. A term used as d·escriptive -of 
that kind of proof of handwriting where the 
knowledge has .been acquired by the witness 
baving seen letters or other documents pro
fessing to be the handwriting of the party, 
and having afterwards communicated per
sonally with the party upon the contents of 
those letters or documents, or having other
wise acted upon them by written answers, 
producing further correspondence or acquies
cence by the party in some matter to which 
they relate, or by the witness tr{lnsacting 
with the party some business to which they 
relate, or by any other mode of communica
tion between the party and the witness which, 
in the ordinary course of the transactions of 
life, induces a reasonable presumption that 
the letters or documents were the handwrit
ing of the party. 5 AdoL & E. 730. 

EX SH I P. See Ship. 

EX STATUTO. According to the statute. 
Fleta, lib, 5, c. 11, § 1. 

EX STI PU LATU ACT I O. In the civil law. 
An action of stipulation. An action given to 
re�ver marriage portions. Inst. 4, 6, 29. 

EX TEMPORE. From or in consequence of 
time ; by lapse of time. Bract. fols. 51, 52. 
Em diuturno tempore, from length of time. 
Id. fo!. 51b. 

Without preparation or premedltation. 

EX TESTAM ENTO. From, by, or under a 
EX PROPR I O  V I GORE. By their or its own will. The opposite of ab inte8tato (q. fJ.). 
force. 2 Kent, Comm. 457. 

EX PROVISIONE H OM I N IS. By the provi
sion of man, By the limitation of the party, 
as distinguished from the disposition of the 
law. 11 Coke. 80b. 

Ex tota materia emergat resolutlo. The ex
planation should arise out of the whole sub
ject-matter ; the exposition of a statute 
should be made from all its parts together. 
Wing. Max. 238. 

EX PROVISIONE M AR I T I .  From the pro- Ex turpl causa non orltur actio. Out of a base 
vision of the husband. [illegal, or immoral] consideration, an adion 

does [can] not arise. 1 Selw. N. P. 63 ;  Bl'oom, 
EX QUASI CONTRACTU. FI:om qua8i con- Max. 730, 732 ; Story, Ag. § 195. 
tract. Fleta, lib. 2, c. 60. 

EX RELAT I O N E. Upon relation or informa
tion. Legal proceedings which are instituted 
by the attorney general (or other proper per
son) in the name and behalf -of the state, but 
on the informatioI;l and at the instigation of 
an individual who has a private interest in 
the matter, are saId to be taken "on the re
lation" (em relatione) of such person, who is 
called the "relator." Such a cause is usually 
entitled thus: "State em rel. Doe 'V. Roe." 

In the bool{s of reports, when a case is said 
to be reported em relatione, it is meant that 
the reporter derives his account of it, not 
from personal knowledge, but from the rela
tion or narrative of some person who was 
present at the argument. 

_ EX R I GORE J U R I S. According to the rigor 
or strictness of law ; in strictness of law. 
Fleta, lib. 3, c. 10, § 3. 

Ex turpl contractu actio non orlt·ur.. From an 
immoral or iniquitous contract an action does 
not arise. A contract founded upon an illegal 
or immoral consideration cannot be enforced 
by action. 2 Kent, Comm.. 466 ; Dig. 2, 14, 
27, 4. 

EX U NA PARTE. Of one part or side ; on 
one sIde. 

Ex uno dlsces omnes. From one thing you 
can discern all. 

EX UTRAQUE PARTE. 
Dyer, 126b. 

On both sides. 

EX UTRISQUE PARENTI BUS CONJUNCT I .  
Related o n  the side . of both parents ; of the 
whole blood. Hale, Com. Law, c. 11. 

EX VI TERM I N I .  From or by the force of 
the term. From the very meaning of the ex
pression used. 2 BI. Oomm. 109, 115. 



EX VISCEltmUS 

EX V I SC E R I BUS. From the bowels. From 
the vital part, the very essence of the thing. 
10 Coke, 24b ; Homer v. Shelton, 2 Metc. 
(Mass.) , 213. Ex visceribus verborum.; from 
the mere words and nothing else. 1 Story, 
Eq. JUl'. § 980 ; Fisher v. Fields, lOr Johns. 
(N. Y.) 495. 
EX V I S I TAT I O N E  D E I .  By the dispensa
tion of God ; by reason of physical incapacity. 
Anciently, when a prisoner, being arraigned, 
stood silent instead of pleading, a jury was 
impaneled to inquire whether he obstinately 
stood mute or was dumb ex 'visitatione Dei. 
4 Steph. Comm. 394. 

:Also by natural, as distinguished from 
violent, causes. When a coroner's inquest 
finds that the -death was due to disease or 
other natural cause, it is frequently phrased 
"ex v'isitatione Dei." , 

EX V I SU SCR I PT I O N I S. From, sight of the 
writing ; from having seen a person write. 
A term employed to describe one of the modes 
of proof of handwriting. Best, Pres. 218. 

EX VOLUNT ATE. Voluntarily ; from free
will or choice. 

EXACT I O N .  The wrongful act of an offieer 
01; other person in compelling payment ' of a 
fee or reward for his services, under color 
of his offidal authority, where no payment is 
due. 

Between "extortion" and "exaction" there is this 
difference : that In the former case the officer ex
torts more than his due, when something is  due 
to him ; in the latter, he exacts what is not his 
due, when there is  nothing due to hlIn.' Co. Litt. 
368. 

EXACTLY ALI I<�.  Representation that the 
living apartment on the first floor was exactly 
like the living apartment on the second floor 
is specific and definite ;'  exactly alike meaning 
not absolutely identical, but substantially so 
in size, design, finish, and fixtures. Lipsher 
v. Resnikoff, 99 Oonn.' 13, 120 A. 859. 

EXACTO R. 
I n the Civil Law 

A gatherer or receiver of money ; a col
lector of taxes. Ood. 10, 19. 

In Old En glish Law 

A collector' of the public moneys ; a tax 
. gatherer. Thus, exaotor regis was the name 
of the king's tax collector, who took up the 
taxes and other debt."I due the treasury. 

EXALTARE. In old English law. To raise ; 
to elevate. F'requently spoken of water, i. e., 
to raise the surface of a pond or pool. 

EXAM EN. L. Lat. A trial. Examen com
puti, the balance of an account. Townsh. 
p�, 223. 

EXAMI NAT I ON. An investigation ; search ; 
interrogating. 
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I n  Trial Practice 

The examination of a witness consists of 
the series of questions put to him by a party 
to the action, or his counsel, for the purpose 
of bringing before the court and jury in legal 
form the knowledge which the witness has 
of the facts and matters in dispute; or of 
probing and Sifting his evidence previously 
giv(\Il. 

I n  Cri m inal Practice 

An investigation by a magistrate of a per
son who has been charged with crime and 
arrested, or of the facts and circumstances 
which are alleged to have attended the crime 
and to fasten suspicion upon the party so 
charged, in order to ascertain whether there 
is sufficient ground to hold him to bail for 
his trial by the proper court. U. S. v. Stanton, 
17 O. O. A. 475, 70 F. 890 ; State v. Conrad. 
95 N. C. 669. 

I n  General 

-Cross-exam ination.  In practice. The ex
amination of a witness upon a trial or hear
ing, or upon taking a deposition, by the par
ty opposed to the one who produced him, upon 
his evidence given in chief, to test its truth, 
to further develop it, or for other purposes. 

-Direct exami n ation .  In practice. The first 
interrogation or examination of a witness, on 
the merits, by t�e party on whos.e behalf h e  
i s  called. This is t o  b e  distinguished from an 
examination in pais, or on the v·o-ir dire., which 
is merely preliminary, and is had when the 
competeney of the witness is challenged ; 
from the cross-examination, which is con
ducted by the adverse party ; and from the 

. redirect examination which follows the cross
examination, and is had by the party who 
first examined the witness. 

-Exam ination de bene esse. A provisional ex
amination of a witness ; an examination of a 
witness whose testimony is important and 
might otherwise be lost, held out of court and 
before the trial, with the proviso that the 
deposition so taken may be used on the trial 
in case the witnes.s is unable to attend in per
son at that time or cannot be produced. 

-Examination of a long  acco u n t. This phrase 
does not mean the examination of the account 
to ascertain the result or effect of it, but the 
proof by testimony of the correctness of the 
items composing it. Magown v. Sinclair, 5 
Daly (N. Y.) 63. 

-Exam ination of bankrupt. This is the in
terrogation of a bankrupt, in the course of 
proceedings in bankruptcy, or prior to the 
adjudication (Cameron v. United States, 34 
S. Ot. 244, 231 U. S. 710, 58 L. Ed. 448 ; In 
re Fleischer, 151 F. 81), conceming the con
duct of his business, the cause of his bank
ruptcy, his dealings with his creditors and 
other persons, the amount, kind, and where- , 
abouts of his property, and all matters which 
may 'affect the administration and settlement 
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of his estate. This Is authorized, by Bank
ruptcy Act, § 7, 30 Stat. 548 (11 USCA § 25). 
The bankrupt's wife or any other p�rson may 
also be examined concerning the bankrupt's 
acts, conduct, or propert3T. Bankruptcy Act, 
§ 21, 30 Stat. 551, as amended by Act Feb. 
5, 1903, c. 487, § 7, 32 Stat. 798 (11 USCA § 44). 
In re Horgan, 39 C. O. A. 118, 98 F. 414 ; In 
re Fowler, 93 F. 417 ; In re Mayer, 97 F. 
328. 

-Exami nation of i nvention.  An inquiry made 
at the patent-office, upon application for a 
patent, into the novelty and utility of the .alc 
leged invention, and as to its interfering with 
any other patented invention. Rey. St. U. S; 
§ 4893 (35 USC!£\. § 36). 

-Examinatio n  ()f title. An investigation made 
by or for a per80n whO' intends to purchase 
real estate, in the offices where the public 
records are kept, to ascertain the h,istory 
and present condition of the title to' such 
land, and its stat1t8 with reference to liens, 
incumbrances, clouds, etc. 

-,-Examination of wife. See Private examina
tion, intra. 

"':'Examination pro interesse suo.  'Vhell a per
son claims to be entitled to an estate or other 
property seqnestered, whether by mortgage, 
judgment, lease, or otherwise, or has a title 
paramount to the sequestration, he should ap
ply to the court to direct an inquiry whether 
the applicant lias any, and what, interest in 
the property ; and this inquiry iSi called an 
"examination pro interesse suo." , :Krippen
dorf v. Hyde, 4 S. Ct: 27, 110 U. S. 276, 28 L. 
Ed. 145 ; Hitz v. Jenks, 22 S. Ct. 5908, 185 U. 
S. 155, 46 L. Ed. 851. 

-PreUminary exam i n ation.  The examination 
of a person charged with crime, before a 
magistrate, as above explained. See In re 
Dolph, 17 Colo. 35, 28 P. 470 ; Van Buren v. 
State, 65 Neb. 223, 91 N. 'V. 201. 

-Private exami n atio n .  An examination or in
terrogation, by a magistrate, of a married 
woman who is grantor in a deed or other 
-conveyance, held out of the presence of her 
husband, for the purpose of ascertaining 
whether her will in the matter is free and un
constrained. Muir v. Galloway, 61 Cal. 506 ; 
Hadley v. Geiger, 9 N. J. Law, 233. 

-Re-examination .  An examination of a wit
ness after a cross-examination, upon matters 
arising out of such cross-examination. 

-Separate exami n ation .  The interrogation of 
a married woman, who appears before an 
officer for the purpose of acknowledging a 
deed Dr other instrument, conducted by such 
officet in private or out of the hearing of her 
husband, in order to a8Certain if she acts of 
her own will and without compulsion or con
straint of the husband. Also the examination 
of a witness in private or apart from, and out 

EXC'AMlUOl{ 

9f the hearin� of� the other, witn�es in the, 
same ca'ijSe. 

EXAM I N EP COPY. A copy of a record, pub� 
lie - book, or " register, 'and which has beeli' 
compared with the original. � Campb. 400. 

EXA M I N E R. 
In En glish Law 

A person appointed by a court to take the 
examination of witnesses in an action: ' i. e., 
to take down the result of their interrogation 
QY �he P!lrties Dr their counsel, either QY writ
ten interrogatories or v'iva voce. An examin,-, 
e1' is generally appointed where a witness is' 
in a foreign. country, - or is too ill or infir:Jll; 
to attend before - the court, and is either an 
officer of the court, or a person speciany a� 
pointed for the purpose. Sweet. 

I n New Jersey 

An examiner is an officer appointed by the 
court of chancery to take testimony in causes 
depending in that court. His powers are 
similar to those of the English examiner .. in 
chancery. 

I n  the Patent-Office 

An officer in the patent-office charged with 
the duty of examining the patentability o{ in
ventions for which patents are asked. 

I n  General 

-Examiner in chancery. An officer of the 
court of chancery, before whom witnesses are 
examined, and their testimony reduced to 
writing, for t1).e purpose of being read on the: 
liearing of the cause. Cowell. 

-Examiners. Persons appointed to question. 
students of law in order to ascertain their: 
qualifications before they are admitted to: 
practice. 

-Special examin er. In English law. Some 
person, not one of the examiners of the court 
of chancery, appointed to take evidence -in a 
particular suit. This may ' be done when the 
state of busihess in the examiner's office is 
such that it is impossible to' Dbtain an ap
pointment at a conveniently early day, or 
when the witnesses may be unable to come to 
London. Hunt. Eq. pt. 1. c. 5, § 2. 

EXA N N UA L  RO LL. In old English practice. 
A roll into which (in the old way of exhibit
ing sheriffs' accounts) the illeviable fines and 
desperate debts were transcribed, and which 
was annually read to the sheriff upon his ac
counting, to see what might be gotten. Cowell. 

EXCAMB. In Scotch law. To exchange. 6 
Bell, App. Cas. 19, 22. 

EXCA M B I ATOR. An exchanger of lands ; 
a broker. Obsolete. 

EX CAM B I O N .  In Scotch law. Exchange. 
1 Forb. lust. pt. 2, p. 173. 
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E XCAM B I U M. An exchange ; n place where EXC E PT I O  DOMM I N I I . A claim of owner
merchants meet to transact their business ; ship set up in an action for the recovery of 
"also an equivalent in recompense ; a recom- property not in the possession of the plaintiff. 
pense in lieu of dower ad Qstium eccles ire. Mackeld. Rom. Law, § 299'. 

EXCELLENCY. 

I n  English Law 

The title of a viceroy, governor general, 
ambassador, or commander in chief. 

I n  America 

EXC EPT I O  DOT I S  CAUTJE N O N  N U M E RA. 
T JE. A defense to an a,etion for the restitu
tion of a dowry that it was never paid, though 
promised, available upon the dissolution of 
the marriage within a limited time. Mackeld. 
Rom. Law, § 458. 

EXCE PT I O  I N  FACT UM. An exception on 
The title is sometimes given to the chief the fact. An exception or plea [ounded on 

erecutive of a state or of the nation. 
the peculiar circumstances of the case. lnst. 

EXCEPT. To take or leave out of considera
tion, to exclude from a statement, or to omit 
or withhold. The expression "except for" is 
synonymous in many cases with "but for" and 
"only for." Rickman v. Commonwealth, 19,5 
Ky. 715, 243 S. W. 929. 

EXCEPT I O. 
I n  Roman Law 

An exception. In a general sense, a judicial 
allegation opposed by a defendant to the 
plaintiff's action. Calvin. 

A stop or stay to an action opposed by the 
defendant. Gowell. 

Answering to the "defense" or "plea" of 
the common law. An allegation and defense 
of a defendant by which the plaintiff's claim 
or complaint is defeated, either according to 
strict law or upon grounds of equity. 

In a stricter sense, the exclusion of an ac
tion that lay in strict law, on grounds of 
equity, (Mtionis jttre stricto cennpetentis ob 
requitatem e:rclusio.) lleinecc. A kind of 
limitation of an action, by which it was shown 
that the action, though otherwise just, did 
not lie in the particular case. Calvin. A 
species of defense allowed in cases where, 
though the action as brought by the plaintiff 
was in itself just, yet it was unjust as against 
the particular party sued. lnst: 4, 13, Pl'. 

I n Modern Civil Law 

A plea by which the defendant admits the 
cause of action, but alleges new facts which, 
provided they be true, totally or partially an
swer the all�ations put forward on the other 
side ; thus distinguished from a mere traverse 
of the plaintiff's averments. Tomkins & J: 
Mod. Rom. Law, 90. In this use, the term cor
responds to the common-law plea in confes
sion and a voidance. 

EXC EPT I O  D I LATO R I A. A dilatory excep
tion ; called also "tem.poraUs," (temporary ;) 
one which defeated the action for a time, 
(qure ad tempU8 , nocet,) and created delay, (et 
tern"poris dilatione.m tribuit ;) such as an 
agreement not to sue within a certain time, as 
five years. lnst. 4, 13, 10. See Dig. 44, 1, 3. 

EXCEPT I O  D O L I  MAL I .  An exception or 
plea of fraud. lnst •. 4, 13, 1, 9 ;  Bract. foL 
100b. 

4, 13, 1. 

EXCEPT I O  IN P E RSONAM. A plea or de
fense of a personal nature, which may be al
leged ontv by the person himself to whom it 
is granted by the law. Mackeld. Rom. Law, 
§ 2117 . .  

EXCEPT I O  I N  REM. A plea or defense not 
of a personal nature, but connected with the 
legal circumstances on Which the suit is 
founded, and which may therefore be alleged 
by any party in interest, including the heirs 
and sureties of the proper or original debtor. 
Mackeld. Rom. Law, § 217. 

EXCEPT I O  J U R I SJ U RAN D I .  An exception 
of oath ; an exception or plea that the matter 
had been sworn to. Inst. 4, 13, 4. This kind 
of exception was allowed whe)'e a debtor, at 
the instance of his creditor, (creditore defer
ente,) had sworn that nothing was due the 
latter, and had notwithstanding been sued by 
him. 

EXCEPT I O  M ETUS. An exception or plea 
of fear or compulsion. Inst. 4, 13, 1, 9 ;  Bract. 
fo1. lOOb. Answering to the modern plea of 
duress. 

EXCEPT I O  N O N  AD I M P LET I CO NT RAC· 
T US. An exception in an action founded on a 
contract involving mutual duties or obliga
tions, to the effect that the plaintiff is not 
entitled to sue because he has not performed 
his own part of the agreement. Mackeld. 
Rom. Law, § 394. 

EXCEPT I O  N O N  SO LUTIE P ECUN IJE. A 
plea that the debt in suit was not discharged 
by payment (as alleged by the adverse party) 
notwithstanding an acquittance or receipt giv
en by t11e person to whom the payment is stat
ed to have been made. Mackeld. Rom. Law, 
§ 534. 

EXCEPT I O  PACT I CONVENT I .  An excep
tion of compact ; an exception or plea that 
the plaintiff had agreed not to sue. lnst. 4, 
13, 3. 

EXCEPT I O  PEC U N I IE  NON N U M ERATIE. 
An exception or plea of money not paid ; 

a defense which might be set up by a party 

who was sued on a promise to . repay money 

which he had never receiveti.c Inst. 4, 13, 2. 
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EXCEPT I O  PEREMPTOR I A. A peremptory 
exception ; called also "perpetua," (per
petual ;) one which forever destroyed the sub
ject-'Illatter or ground of the' action, (quce 
8emper rem de qua Ocgitur pe.rimit ;) such as 
the eilrCeptio doli mali, the e:rceptio metus, 
etc. Inst. 4, 13,' 9. See Dig. 44, 1, 3. 

EXCEPT I O  R E I  J U D I CATIt. An exception 
or plea of matter adjudged ; a plea that the 
subject-matter of the action had been . de- . 
termined In a previous action. Inst. 4, 13, 5. 
This term is adopted by Bracton, and is con
stantly used in modern law to denote & de
fense founded upon a previous adjudic�tion 
of the same matter. Bract. fols. 100b, 171 ; 
2 Kent, Comm. 120. A plea of a former re
covery or juegment. 

EXCEPT I O  REI  VEN D I TIt ET TRAD I TIt. 
An exception or plea of the sale and delivery 
of the thing. This exception presumes that 
there was a valid sale and a proper tradition ; 
but though, in consequence of the rule that 
no one can transfer to another a greater right 
than he himself has, no property was trans
ferred, yet because of some particular cir
cumstance the real owner is estopped from 
contesting it. Mackeld. Rom. Law, § 299. 

EXCEPT I O  SENATUSCONSULT I  MAC
EDO N IAN I .  A defense to an action for the 
recovery of money loaned, on the ground that 
tbe loan was ,made to a minor or person un
der the paternal power of another ; so named 
from the decree of the senate which forbade 
the recovery of such loans. Mackeld. Rom. 
Law, § 432. 

EXCEPT I O  SENATUSCONSULT I  VEL
LEIAN I .  A defense to an action on a con
tract of suretyship, on the ground that th� 
surety was a woman and therefore . incapable 
of becoming bound for another ; so named 
from the decree of the senate forbidding it. 
Mackeld. Rom. Law, § 455. 

EXCEPT I O  TEMPORIS. 4n exception or 
plea analogous to that of the statute of limi
tations in our law ; viz., that the time pre
scribed py law for bringin� such actions has 
expired. Mackeld. Rom. Law, § 213. 

Exoeptlo eJus rei cuJus petitur dissolutlo nulla 
est. A plea of that matter the dissolution of 
which is sought [by the action] is null, [or of 
no e1rect.] Jenk. Cent. 37, case 71. 

Excoptlo falsi omnium ultima. A plea denying 
a fact is the last of all. 

Exceptio flrmat regulam In caslbus non exceptls. 
An exception a1lirms the rule in cases not ex
.cepted. Bacon, Aph. 17. 

Exceptio flrmat regulam In contrarlum. An ex
ception proves an opposite rule. See eo:oeptio 
probat rellulam. Bacon, Aph. 17. 

Exceptio n ulla est versus actionem qUE ex
oeptlonem perimlt. There is [can be] no plea 

against an action wlJ,ich destroys [the matter 
of] the plea. Jenk. cent. 106, case 2. 

Exceptio probat regulam. The e:xception 
proves the rule. 11 Coke, 41 ; 3 Term, 722. 
Sometimes quoted with the addition ' ''de re
bus non. e:roe.pti8," ("so far as concerns the� 
matters not excepted.") 

Exceptio qUIB ftrmat lege m, exponlt legem. An 
exception which confirms the law explains the 
law. 2 BuIst. 189. 

Exceptio quoque regulam declarat. The ex� 
tion also declares tbe rule. . Bacon, Aph. 17. 

Exceptio sem per ultimo ponenda est. An ex
ception should always be put lust. 9 Coke,. 
53. 

EXCEPT I O N. 
I n  Praetlce 

A formal objection to the actIon of the 
court, during the trial of a cause, in .refusing 
a request or overruling an objection ;. imply
ing that the party excepting does not ac
quiesce in the decision of the court, but will 
seek to procure its reversal, Rnd that , he 
means to save the benefit of his request or 
objection in some future proceeding. Snell
ing v. Yetter, 25 AVp. Div. 590, 49 N. Y. S. 
9107 ; People v. Torres; 38 Cal. : 142 ; Norton 
l'. Livingston, 14 S. C. 178 ; Kline v. Wynne, 

, 10 Ohio St. 228 ; Morgan �. Gould, 96 vt. 275; 
119 A. 517, 519 ; United States v. United 
States Fidelity & Guaranty Co., 35 S. Ct. 298, 
303, 236 U. S. 512, 59 L. Ed. 696 ; In re Moore, 
113 Me. 195, 93 A. 180, 181 ; Lampton v. John
son, 40 Okl. 492, 139 P. 526, 527 ; Liquid Oar
bonic Co. v. Rodman, 52 Ok!. 211, 152 P. 439 ; 
Brown v. State, 91 Fla. 682, 108 So. 842, 844 ; 
State v. Laundy, 103 Or. 443, 206 P. 29() ; In 
re Thompson, ·

271 Pa. 2.25, 114 A. 774, 7175 ; 
Nelen v. Cowell (R. I.) 124 A. 257, 258 ; State 
ex reI. Brockman Mfg. 00. v. Miller (Mo. Sup.) 
241 S. W. 920, 922 ; State v. Poree, 136 La. 
939, 68 So. 83. 

It is also somewhat used to signify otheY 
objections in the course of a suit ; for ex
ample, exception to ball is a formal objection 
that special bail o1rered by defendant are in
su1licient. 1 Tidd, Pr. 255. 
. An exception is an objection upon a matter 
of law to a decision made, either before or 
after judgment, by a court, tribunal, judge, 
or other judicial 01licer, in an action or pro
ceeding. The exception ' must be taken at the 
time the decision is made. Code eiv. Proc. 
Cal. § 646. 

I n  Admiralty and Equity Practice 

An exception is a formal allegation tendered 
by a party that some previous pleading or 
proceeding taken by the adverse party is in
su1licient. Peck v. Osteen, 37 Fla. 427, '20 
So. 549 ; Arnold v. Slaughter, 36 W. Va. 689, 
15 S. E. 250. 



BXCEPTION 

I n  statutory Law 

An exception in a statute is a clause de
signed to reserve or exempt some individuals 
from the general class of persons or things 
to which the language of the act in general 
attaches. People v. Bailey, 103 Misc. 366, 
171 N. Y. S. 394, 397. 

An exception differs from an explanation, which, 
by the use of a videlicet, prov'iso, etc., is allowE!d 
only to explaIn doubtful clauses precedent, or to 
separate and distribute generals into p articulars. 
Cutler v. Tufts, 3 Pick. (Mass.) 272. 

I n Contracts 

A clause in a deed or other conveyance by 
which the grantor excepts something out of 
that which he granted before by the deed. 
Morrison v. Bank, 88 Me. 155, 33 A. 782 ; 
Gould v. Glass, 19 Barb. (N. Y.) 192 ; Coal 
Creek Min. Co. v. Heck, 83 Tenn. 497 ; Win
ston v. Johnson, 42 Minn. 398, 45 N. 'V. 958 ; 
Bryan v. Bradley, 16 Conn. 482 ; Rich v. 
Zeilsdorff, 22 Wis. 547, 99 Am. Dec. 81 ; Dea
Ver v. Aaron, 159 Ga. 597, 126 S. E. 382 ; 
Cox v. Colossal Cavern Co. ,  210 Ky. 612, 276 
S. W. 540, 542 ; Robertson v. Robertson, 191 
Ala. 297, 68 So. 52, 54 ; Worcester v. Smith, 
117 Me. 168, 103 A. 65 ; De Moss v. Sample, 
143 La. 243, 78 So. 482, 485 ; Presbyterian 
Church of Osceola, Clark County, v. Harken, 
177 Iowa, 195, 158 N. ·W. 692, 695 ; Beardslee 
Y. New Berlin Light & Power Co., 207 N. Y. 
34, 100 N. E. 434, 437, Ann. Cas. 1914B, 1287 ; 
South Texas Mortg. Co. v. Coe (Tex. Civ. 
A,.pp.) 166 S. 'V. 419, 422. 

The distinction between an exception and a res
ilrvation is that an exception is always of part 
of the thing granted, and of a thing in esse " a res

�rvation is always of a thing not in esse, but new
ly created or reserved out of the land or tenement 
demised. Co. Litt. 47a ; 4 Kent Comm. 468. It has 
been also said that there is  a diversity between an 
exception and a saving, for an exception exempts 
Qlearly, but a saving gGes to the matters touched, 
and does not exempt. Plowd. 361. Ogden v. Straus 
Bldg. Corporation, 187 Wis. 232, 202 N. W. 34, 44 ; Bul
lard v. Suedmeier, 291 Ill. 400, 126 N. E. 117, 119 ; 
York Haven Water & Power Co. v. York H aven 
Paper Co. (C. C. A.) 201 F. 270, 275 ; Haymaker v. 
Windsor Reservoir & Canal Co. , 81 Colo. 168, 254 P. 
768, 770 ; Grant v. Haymes, 164 Ga. 371, 138 S. E. 892, 
S95 ; Gates v. Oliver, 126 Me. 427, 139 A. 230 ; Lau
derbach-Zerby Co. v. Lewis, 283 Pa. 250, 129 A. 83; 
�4 ; Cox v. Colossal Cavern Co., 210 Ky. 612, 276 S. 
W. 540, 542 ; Donnell v. otts (Tex. Civ. App.) 230 s. 
W. 864 ; . Central Bank & T'rust Co. v. Wyatt, 189 N. 

C. 107, 126 S. E. 93, 94 ; Deckenbach v. Deckenbach, 
65 Or. 160, 130 P. 729, 731 ; Prewitt v. Wilborn, 184 
Ky. 638, 212 S. W. 442, 450 ; Greenspan v. Yaple, 
194 N. Y. S. 658, 6:)9, 201 App. Div. 575. The terms 
are, however, often used interchangeably, and mere 
use of either is not decisive. Marion County Lum
ber Co. v. Hodges, 96 S. C. 140, 79 S. E. 1096, 1097 ; 
Freudenberger Oil Co. v. Simmons, 75 W. Va. 337, 
83. S. E. 995, 998, Ann. Cas. 1918A, 873 ; Town of 
Farmington v. Riley,. 88 Conn. 51, 89 A. 900, 902 ; 
Las-Daub Realty Corporation v. Fain, 21()' N. Y. S. 
623, 627, 214 App. Div. 8 ;  Haldiman v. Overton, 95 
Vt. 4:'78, U5 A. 699, 700 ; Standard Elkhom Coal CO. 
T. Bolen, 193 Ky. 342, 236 S. ' W. 241, 242 ; Walsh v. 
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Oakman, 199 Mich. 688, 165 N. W. 737, 739 ; Bodcaw 
Lumber Co. v. Goode, 160 Ark. 48, 254 S. W. 345, 
346, 29 A. L. R. 578 ; Studebaker v. Beek, 83 Wash. 
260, 145 P. 225, 227. 

I n  the Civil Law 

An exceptio or plea. Used in this sense in 
. wuisialla. 

DecUnatory exceptions are such dilatory 
exceptions as merely decline the jurisdiction 
of the judge before whom the action is 
brought. Code Prac. La. 334. 

Dilatorv ex:ccptions are such as do not tend 
to defeat the action, but only to retard its 
progress. 

Peremptory exceptions are those which tend 
to the dismissal of the action. 

I n  General 

-Exception to bail .  An objection to the spe
cial bail put in by the defendant to an ac
tion at law made by the plaintiff on grounds 
of the insufficiency of the bail. 1 Tidd, Pr. 
255. 

-General exception.  An objection to a plead
ing or any part ther�of for want of substance ; 
-distinguished from special exception. Coch
Tan v. People's Nat. Bank (Tex. Civ. App.) 271 
s. W. 433, 434. 

-Special exception.  An objection to the form 
in which a cause of action is stated. Coch
ran v. People's Nat. Bank (Tex. Oiv. App.) 
271 s. W. 433, 434. 

EXCEPT I S  EX C I P I E N D I S. Lat. With all 
necessary exceptions. 

EXCEPTO R. In old English law. A party 
who entered an exception or plea. 

EX C E HPTA, or EXCERPTS. Extracts. 

EXC ESS. When a defendant pleaded to an 
action of assault that the plaintiff trespassed 
on his land, and he would not depart when 
ordered, whereupon he, moUiter tnanus im
posuit, gently laid hands on him, the repli
cation of excess was to the effect that the de
fendant used mo,re force than necessary. 
Wharton. 

Degree or amount by which one thing or 
number exceeds another, and the remainder 
or the difference between two numbers is the 
excess of one over the other. In re Bunce's 
Estate, 100 Misc. 385, 165 N. Y. S. 426. 

EXCESSIVE. Tending to or marked by ex
cess, which is the quality or state of exceed
ing the proper or reasonable limit or measure. 
Railway Co. v. Johnston, 106 Ga. 130, 32 S. 
E. 78 ; Morrow v. Missouri Gas & Electric 
Service Co., 31\5 Mo. 367, 286 S. W. 106, 111 ; 
U. S. v. Ogleshy Grocery Co. (D. C.) 264 F. 
691, 695. 

EXCESS I VE BA I L. Bail in a sum more than 
will be reasonably sufficient to prevent eva
sion of the law by fiight or concealment; 
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bail which is per se unreasonably great and 
clearly disproportionate to the offense in
volved, or shown to be so by the special cir
cumstances of the particular case. In re Los
asso, 15 Colo. 163, 24 P. 1080, 10 L. R. A. 847 ; 
Ex parte Ryan, 44' Cal. 558 ; Ex parte Duncan, 
53 Cal. 410 ; Blydenburgh v. Miles, 39 Conn. 
490. 

EXCESS I VE DAMAG ES. See Damages. 

EXCESS I VE OR I NTEMPERATE USE O F  
I NTOX I CANTS. I n  benefit certificate. Ha
bitual indulgence in intoxicating liquors to 
such extent as to impair health or otherwise 
render insurance risk more hazardous. Wis
ing v. Brotherhood of American Yeomen, 132 
Minn. 303, 156 N. W. 247, 248, Ann. Cas. 
1918A, 621. 

EXCESS I V E TAX. One that exceeds what 
the tax would be if correctly calculated at the 
l egal rate on the valuation as finally fixed by 
the county authorities. Pocomoke Guano Co. 
v. City of New Bern, 172 N. C. 258, 90 S. E. 
202, 203. 

Excessivu m in j ure reprobatu r. Excessus i n  re 
q ua-libet jure reprobatur co m m u n i .  Co. Litt. 44. 
Excess in law is reprehended. Excess in any
thing is reprehended at common law. 

EXC HAN G E. 

I n  Conveyanci n g  

A mutual grant of equal interests, (in lands 
or tenements,) the one in consideration of the 
other. 2 Bl. Comm. 323 ; 'Windsor v. Collin
son, 32 Or. 297, 52 P. 26 ; Gamble v. �:IcClure, 
69 Pa. 282 ; Hartwell v. De Vault, 159 Ill. 325, 
42 N. E. 789 ; Long v. Fuller, 21 Wis. 121 ; 
IIerring Motor Co. v . .... lEtna Trust & Savings 
Co., 87 Ind. App. 83, 154 N. E. 29, 31 ; Bruns-' 
voId v. Medgorden, 171 Iowa, 413, 153 N. W. 
163, 164 ; U. S. v. Pan-American Petroleum 
Co. (D. C.) 6 IT.(2d) 43, 83 ;  U. S. v. Roden
baugh (D. C.) 21 F. (2cl) 781, 782 ; Cary v. U. S. 
(D. C.) 22 F.(2d) 2�8, 299 ; Baltimore & O. R. 
Co. v. Western Luion 'l'elegTuph Co. (D. C.) 
241 F. 162, 169 ; �awn v. Malone, 188 Iowa, 
439, 176 N. W. mm, 395 ; Barton v. Jones, 206 
Ky. 238, 267 S. W. 214, 216 ; Gill v. Eagleton, 
108 Neb. 179, 187 N. W. 871, 872 ; Haber v. 
Goldberg, 92 N. J. Law, 367, 105 A 874, 875. 

I n  Commercial Law 

A negotiation by which one person trans
fers to another funds which he has in a cer
tain place, either at a price agreed upon or 
which is fixed by commercial usage. Nicely v. 
Bank, 15 Ind. App. 563, 44 N. E. 572, 57 Am. 
St. Rep. 245 ; Smith' v. Kendall, 9 Mich. 241, 
80 Am. Dec. 83 ; Iowa State Say. Bank of 
'Fairfield v. City �at. Bank, 183 Iowa, 1347, 
168 N. W. 148, 149, L. R. A. 19i8F, 169. The 
process of settling aecounts or debts between 
parties residing at a distance from each other" 
without the intervention of money, by ex
changing orders or dra fts, called bills of ex
change ; the payment of debts in different 

EXORANGB 

places by an exchange or transfer of credits. 
Webster, Dict. 

The profit which arises from a maritime 
loan, when such profit is a percentage on the 
money lent, considering it in the light of mon
ey lent in one place to be returned in an
other, with a difference in amount in the sum 
borrowed and that paid, arising from the dif
ference of time and place. The term is com
monly used in this sense by French writers. 
Hall, Emerig, Mar. Loans, 56n. 

A public place where merchants, brokers, 
factors, etc., meet- to transact their business. 

I n  the Law of Personal Property 

Excha�ge of goods is a commutation, trans
mutation, or transfer of goods for other 
goods, as distinguished from sale, which is a 
transfer of goods for money. 2 Bl. Comm. 
446 ; 2 Steph. Comm. 120 ; Elwell v. Chamber
lin, 31 N. Y. 624 ; Cooper v. State, 37 Ark. 418 ; 
Preston v. Keene, 14 Pet. 137, 10 L. Ed. 387. 

Exchange is a contract by which the par
ties mutually give, or agree to give, one thing 
for another, neither thing, or both things, be
ing money only. Compo Laws N. D. 1913, § 
6003 ; CQmp. Laws S. D. 1929, § 965 ; Civ. Code 
La. art. 2660. 

The distinctiOon between a sale and exchange of 
prOoperty is rather one Oof shadOow than Oof substance. 
In bOoth cases the title tOo property is absOolutely 
transferred ; and the same. rules Oof law are appli
cable tOo the transaction, whether the cOonsideratiOon 
Oof the contract is mOoney Oor by waY Oof barter, It 
can make no essential difference in the rights and 
Oobligations of parties that gOo ods and merchandise 
are transferred and paid fOor by Oother . gOoOods and: 
merchandise instead Oof by mOoney, which is hut the 
representative Oof value Oor prOoperty. COom. V. Clark, 
14 Gray (Mass.) 367. 

I n  General 

-Arbitration of exchange. The business of 
buying and selling exchange (bills of ex
change) between two or more countries or 
markets, and particularly where the pro:f;its ' of 
such business are to be derived from a calcu
lation of the relative value of exchange in the 
two countries or markets, and by taking ad
vantage of the fact that the rate of exchange 
may be higher in the one place than in the 
other at the same time. 

-D ry exchange. In English law. A term for
merly in use, said to have been invented for 
the purpose .of disguising and covering usury ; 
something being pretended to pass on both 
sides, whereas, in truth, nothing passed but 
on one side, in which respect it was called 
"dry." Cowell ; Blount. 

-Exchan ge, b i l l  of. See Bill of Exchange. 

-Exchange b roker. One who negotiates bills 
of exchange drawn on foreign countr.ies or on 
other places in the same country ; one who 
makes and concludes bargains for others in 
matters of money or merchandise. Little 
Rock V. Barton, 33 Ark. 444 ; Portland v. 
O'N eill, 1 Or. 219. 
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-Exchang'e of l ivings. In ecclesiastical law. 
This is effected by resigning them into the 
bishop's hands, and each party being induct
ed into the other's benefice. If either die 
before both are inducted, the exchange is void. 

-First of exchange, Second of exchange. See 
First. 

-Owelty of exchange. See Owelty. 

EXCH EQU ER. That department of the Eng
lish government which has �harge of the col
lection of the national revenue ; the treasury 
department. 

It is said to have been so named from the 
chequered cloth, resembling a chess-board, 
which anciently covered the table there, and 
on which, when certain of the king's accounts 
were made up, the sums were marked and 
sp,ored with counters. 3 Bl. Comm. 44. 

-Court of exchequer, Court of exchequer cham
ber. See those titles. 

-Exchequer hi l ls. Bills of credit issued in 
England by authority of parliament. Brande. 
Instrumehts issued at the exchequer, under 
the authority, .for the most part, of acts of 
parliament passed for the purpose, and con
taining an engagement on the part of the gov
ernment for repayment of the principal sums 
advanced with illterest. 2 Steph. Comm. 586. 
See Briscoe v. Bank of Kentucky, 11 Pet. 328, 
9 L. Ed. 709. 

-Excheq uer division. A division of the Eng
lish high . court of justice, to which the spe
cial business of the court of exchequer was 
specially assigned by section 34 of the judi
cature act of 1873. Merged in the Queen's 
bench division from and after 1881, by order 
in council under section 31 of that act. Whar
ton. 

EXC I SE. An inland imposition, paid some
times upon the consumption of the commodity, 
and frequently upon the retail sale. 1 BI. 
Comm. 318 ; Story, Const. § 950 ; Scholey v. 
Rew, . 23 Wall. 346, 23 L. Ed. 99 ; .  Patton v. 
Brady, 184 U. S. 608, 22 S. Ct. 493, 46 L. Ed. 
7l3 ; Portland Bank v. Apthorp, 12 Mass. 
256 ; Union Bank v. Hill, 3 Cold. (Tenn.) 328. 

The words " tax" and "excise," although often 

used as synGnymous, are to be considered as having 

entirely distinct and separate significations, under 

Const. Mass. c. 1; § 1, art. 4 . . , The· former is a charge 

a.pportioned either among th'e . �)Vhole people of the 

state or those residing within Oert,ain districts, mu

nicipalities, or sections. It is required to be im-' 

posed, so tha.t, if levied for the public · charges of 

government, it shall be shared according to the 

estate, real and personal, which each person may 

possess ; or, if raised to defray the cost of some 

1(JCd Improvement of a public nature, it shall be 

borne by those wbo will receive some special and 

pecUl,iar benefit or advantag:e which an expenditure 

of money fpr a public object may cause to those 

()� whom tbe tax is assessed. An excise, on the 

other hand, is of a different character. It is based 

011 110 rule of apportionment 'Or equality whatever. 
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It is a fixed, absolute, and direct charge laid on 
merchandise, products, or commodities, without any 
regard to the amount of property belonging to those 
on whom it may fall, or to any supposed relation 
between money expended for a public object and a 
special ben�fit occasioned to those by whom the 
charge is to be paid. Oliver v. Washington Mills, 
11 Allen (Mass.) 268. 

The term is also extended to the imposition 
. 

of public charges, in the nature of taxes, up
on other subjects than the manufacture and 
sale of commodities, such as licenses to pur
sue particular callings, the franchises of cor
porations and particularly the franchise of 
corporate existence, and the inheritance or 
succession of estates. Pollock v. Farmers' L. 

. & T. Co., 158 U. S. 601, 15 S. Ct. 912, 30 L. Ed. 
1108 ; Scholey v. Rew, 23 Wall. 346, 23 L. Ed. 
99 ; Hancock v. Singer Mfg. Co., 62 N. J. Law, 
280, 41 A. 846, 42 L. R. A. 852 ; Bank of Com
merce & Trust Co. v. Senter, 149 Tenn. 569, 
260 S. 'V. 144, 147 ; Amos v. Glinn, 84 Fla. 
285, 94 So. 615, 640 ; Albert Pick & Co. v. 
Jordan, 169 Cal. 1, 145 P. 506, 513, Ann. Cas. 
1916C, 1237 ; Des Moines Union Ry. Co. v. 
Chicago Great Western Ry. Co., 188 Iowa, 
1019, 177 N. W. 90, 9 A. L. R. 1557 ; Anderson 
Y. McNeir (C. C. A.) 16 F.(2d) 970, 972 ; Wheel
er v. Weightman, 96 Kan. 50, 149 P. 977, 986, 
L. R. A. 1916A, 846 ; State Tax Commission v. 
Hughes Drug Co., 219 Ky. 432, 293 S. W. 944 ; 
McElligott v. Kissam (C. C. A.) 275 F. 545, 
547 ; Welch v. Burrill, 223 Mass. 8'7, 111 N. 
E. 774, 778 ; Northern Cent. Ry. Co. v. Fideli
ty Trust Co., 152 Md. 94, 136 A. 66, 68, 60 A. 
L. R. 558 ; Ohio River & 'V. Ry. Co. v. Dittey 
(D. C.) 203 F. 537, 540 ; Cincinnati, Milford 
& Loveland Traction Co. v. State, 94 Ohio St. 
24, 113 N. E. 654, 655 ; National Bank of 
Commerce in St. L{)uis v. Allen (C. C. A.) 223 

·F. 472; . In re Detroit & Windsor Ferry Go., 
232 Mich. 574, 205 N. W. 102, 103 ; U. S. v. 
Philadelphia, B. & W. R. Co. (D. C.) 262 F. 
188, 190 ; State v. Gulf, M. & N. R. Co., 138 
Miss. 70, 104 So. 680, 690 ;  Hart v. Tax Com
missioner, 240 Mass. 37, 132 N. E. 621, 622 ; 
Hattiesburg Grocery Co. v. Robertson, 126 
Miss. ?4, 88 So. 4, 5, 25 A . . L. R. 748 ; Sims v. 
Ahrens, 167 Ark. 557, 271 S. W. 720, 731 ; 
Viquesney v. Kansas City, 305 Mo. 488, 266 S. 
W. 700, 702 ; Hunt v. Callaghan, 32 Ariz. 
235, 257 P. 648, 656 ; In re Schlesinger's Es
tate, 184 Wis. 1, 199 N. W. 951, 952 ; State v. 
Hart, 125 'V ash. 520, 217 P. 4;;>, 46. 

I n  E ngl ish .Law 

The name given to the duties o� taxes laid 
on certain articles produced and consumed at 
home, among which spirits have always been 
the most important ; but, exclusive of these, 
the duties on the licenses of auctioneers, 
b:rewers, etc., and on the licenses to keep 
dogs, kill game, etc., are included in the ex
cise duties. Wharton. 

EXC ISE LAW. A law imposing excise duties 
on speCified commodities, and providing for
the collection of revenue therefrom. In a. 
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more restricted and more popular sense, a fendant bad been excommunicated, and re
law regulating, . restricting, or taxing the quiring the sheriff to arrest and imprison him, 
manufacture or sale of i�toxicating liquors. returnable to the king's bench. 4 HI. Comm. 

415 ; Bac. Abr. "Excommunication," E. 
EXC LUSA. In old English law. A sluice 
to carry off water ; the payment to the lord EXCO M MU N I CATO D E L I B ERAN DO. A 
for the benefit of such a sluice. Cowell. writ to the sheriff for delivery of an excom-

municated person out of prison, upon certifi-
'EXCLUS I ON .  Denial of entry. Ex parte Do- cate from the ordinary of his conformity to 

mingo Corypus (D. C.) 6 F.(2d) 336. tile ecclesiastical jurisdiction. Fitzh. Nat. 

EXC LUS I V E. Shutting out ; debarring from 
interference or participation ; vested in one 
person alone. An exclusive right is one which 
only the grantee thereof can exercise, and 
from Which all others are prohibited or shut 
out. A statute does not grant an "exclusive" 
privilege or franchise, unless it shuts out or 
excludes others from enjoying a similar privi
lege or franchise. In re Union Ferry Co., 98 
N. Y. 151 ; Sunnyside Land & Investment CD. 
v. Bernier, 119 Wash. 386, 205 P. 1041, 1042, 
20 A. L. R. 1261 ; J:j--ree Sewing Mach. Co. v. 
Bry-Block Mercantile Co. (D. C.) 204 F. 632, 
637 ; Toten v. Stuart, 143 Va. 201, 129 S. E. 
217, 218. 

EXCLUS I VELY. Only, solely, purely, whol
ly ; to tJhe eXClusion of other things. United 
Fuel Gas CD. v. Morley Oil & Gas Co., 102 
W. Va. 3.74, 135 S. E. 399, 400 ; Commonwealth 
v. City of Richmond, 116 Va. 69, 81 S. E. 69, 
73, L. R. A. 1915A, 1118 ; Memphis Chamber 
of Commerce v. City of Memphis, 144 Tenn. 
291, 232 S. W. 73, 74 ; Kansas Wesleyan Uni
verSity of Salina v. Board of Com'rs of Saline 
County, 120 Kan. 496, 243 P. 1055, 1056 ; Cum
berland Lodge, No. 8, F. & A. M. 

·
v. City of 

Nashville, 127 Tenn. 248, 154 S. W. 1141, 1145 ; 
Santa Rosa Infirmary v. City of San Antonio 
(Tex. Com . .  App.) 259 S. W. 926, 9H2 ; People 
ex reI. Three Hundred Park Ave. v. Goldfogle, 
209 N. Y. S. 14, 15, 124 Misc. 422 ; In re Syra
cuse University, 209 N. Y. S. 329, 339, 124 
Misc. 788 ; Webb Academy v. City of Grand 
Rapids, 209 M�ch. 523, 177 N. W. 290, 295. 

EXCOM M EN G EM ENT. 
(q. 11.). Co. Litt. 134a. 

Excommunication, 

EXCO M M U N I CAT I O N. A sentence of cen
sure pronounced by one of the spiritual courts 
for offenses falling under ecclesiastical cog
nizance. It is. described in the books as two
fold: (1) The lesser excommunication, which 
is an ecclesiastical censure, excluding the par
ty from the sacraments ; (2) the greater, 
which excludes him from the company of aU 
Ohristians. Formerly, too, an excommunicat
ed man was under various civil disabilities. 
He could not serve upon juries, or be a wit
ness in any court ; neither could he bring an 
action to recover lands or money due to him. 
These penalties are abolished by St. 53 Geo. 
III. c. 127. 3 S teph. Comm. 721. 

EXCO M M U N I CATO CAP I ENDO. In ecclesi
astical law. A writ issuing out of chancery, 
founded on a bishop's certificate that the de-

Brev. 63. 

Exeo m m un ieato i nterdieitur o m n ls actus leoitl
m us, ita q uod agere non potest, n ee aliquem con
venire, l ieet i pse ' ab  aliis possit eonven iri. Co. 
Litt. 133. Every legal act is forbidden an 
excommunicated person, so that he cannot 
act, nor sue any .  person, but he may be sued 
by others. 

EXC O M M U N I CATO R ECAP I EN DO. A writ 
commanding that persons excommunicated, 
who for their obstinacy had been committed 
to prison, but were unlawfully set free before 
they had giYen caution to obey the authority 
of the church, should be sought after, retak
en, and imprisone4 again. Reg. Ol'ig. 61. 

EXCU LPAT I O N, LETTERS O F. In Scotch 
law. A warrant granted at the suit of a pris
oner for citing witnesses in his own defense. 

EXCUSA B LE. Admitting of excuse or pallia
tion. As used in tJhe law, this word Implies 
that the act or omission spoken of is on its 
face unlawful, wrong, or liable to entail loss 
or disadvantage on the person chargeable, but 
that the circumstances attending it were such 
as to constitute a legal "excuse" for it, that is, 
a legal reason for withholding or foregoing 
the punishment, liability, or disadvantage 
which otherwise would follow. 

EXCUSABLE ASSAU LT. One committed by 
accMent or misfortune in doing any lawful act 
by lawful means, with ordinary caution and 
without any unlawful intent. People v. 
O'Connor, 81 N. Y. S. 555, 82 App. Div. 55. 

EXCUSABLE H O M I C I D E. See Homicide. 

EXCUSA B LE N EGLECT. In practice, and 
particularly with reference to the setting 
aside of a judgment taken against a party 
througlb his "excusable neglect," this means a 
failure to take the proper steps at the propel' 
time, not in consequence of the party's own 
carelesSiIless, inattention, or willful disregard 
of the process of the court, but in consequence 
of some unexpected or unavoidable hindrance 
or accident, or reliance on the care and vigi
lance of his counsel or on promises made ' by 
the adverse party. See 1 BI. Judgm. § 340 ; 
Brothers v. Brothers, 71 Mont. 378, 230 P. 60, 
61 ; Jones-Onslow Land Co. v. Wooten, 177 
N. O. 248, 98 S. E. 700 ; Beauford County 
Lumber Co. v. Cottingham, 173 N. O. 323, 92 
S. E. 9, 11 ; Westbrook v. Rice, 28 N. D. 324, 
148 N. 'W. 827, 828 ; Gutierrez v. Romero, 24 
Ariz. 382, 210 P. 470, 471 ; Boise Valley Trae-
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tion Co. v. Boise City, 37 Idaho, 20, 214 P. 
1037, 1038 ; Siebert v. Jacob Dudenhoefer Co., 
178 Wis. 191 , 188 N. W. 610, 612 ; Hehfuss v. 
Rehfuss, 169 Cal. 86, 145 ,P. 1020, 1021 ; Haas 
v. Scott, 115 O r. 580, 239 P. 202, 204. 

Excusat aut exten uat del ictum in eapital ibus 
q uod non operatu r  idem i n  c:iv i l ibus. Bac. Max. 
r. 15. That may excuse or palliate a wrongful 
act in capital cases whicth would not have 
the same effect in civil injuries. See Broom, 
Max. 324. 

EXCUSAT I O. In the civil law. An excuse 
or reason which' exempts from some duty or 
obligation. 

EXCUSATO R. 
I n Engl ish Law 

An excuser. 

I n Old German Law 

A defendant ; he who utterly denies the 
plaintiff's claim. Du Cange. 

�xousatur quis  q uod elameum non opp,osuerit, 
ut si toto tem pore l itigH fuit u ltra mare quae
unque oooasione. Co. Litt. 260. He is excused 
who does not bring his claim, if, during the 
whole period in which it ought to have been 
brought, he has been beyond sea for any rea
son. 

EXCUSE. A reason alleged for doing or not 
doing a thing. Worcester ; State v. Weagley, 
286 Mo. 677, 228 S. W. 817, 820 ; State v. Saf
fron, 143 WaSih. 34, 254 P. 463. 

A matter alleged as a reason for relief or 
exemption from some duty or obligation. 

EXCUSS. To seize and detain by law. 

EXCUSS I O. 
I n the Civil Law 

A diligent prosecution of a remedy against 
a debtor ; the- exhausting of a remedy against 
R principal debtor, before resorting to his 
.sureties. Translated "discussion" (q. v.). 

I n  Old English Law 

Rescue or rescous. Spelman. 
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bach v. Beinbach, 274 Mo. 301, 202 S. W. 1123, 
1130 ; Kirby v. Baker, 213 Ala. 12, 104 So. 
128 ;  Childers v. Baird, 59' Colo. 382, 148 P. 
854, 856 ; Worthley v. Worthley, 33 Cal. App. 
473, 165 P. 714 ; 'Vhite v. Hendley, 35 Gal. 
App. 267, 169 P. 710, 713 ; Hathaway v. Cook, 
258 Ill. 92, 101 N. E. 227, 228 ; Bartemeier v. 
Central Nat. Fire Ins. Co., 180 Iowa, 354, 160 
N. W. 24, 30 ; Williams v. Kidd, 170 Oal. 631, 
151 P. 1, 8, Ann. Cas. 1916E, 703. The "ex
ecution" of a note involves not only the sign
ing but the delivery of the note. Holmes Bros. 
v. McCall, 114 Miss. 57, 74 So. 786, 787 ; Ken
nedy & Parsons Co. v. Lander Dairy & Prod
uce Co., 36 'Vyo. 58, 252 P. 1036, 1038, 51 A. 
L. R. 315 ; Washington Finance C orp>oration 
V. Glass, 74 Wash. 653, 134 P. 480, 483, 46 L. 
R. A. (N. S.) 1043 ; Lynch v. Figge, 192 N. Y. 
S. 873, 876, 200 App. Div. 92 ; McAndrew v. 
Sowell; 100 Kan. 47, 163 P. 653, 654 ; Perko 
v. Rock Springs Commercial Co., 37 Wyo. 98, 
259 P. 520, 522 ; Planters' Oil Co. v. Hill 
Printing & Stationery 00. (Tex. Civ. App.) 208 
S. 'V. 192, 193. 

To perform ; carry out according to its 
ter�s ; as to execute a contract, or a writ. 
State v. Miller, 104 \V. Va. 226, 139 S. E. 711, 
712 ; Fuller v. Bradley Contracting Co., 170 
N. Y. S. 320, 327, 183 App. Div. 6 ;  Harrity v. 
Steers, 185 N. Y. S. 704, 195 App. Div. 11. ; 

To fulfill the purpose of ; to obey'; to per
form the commands of ; as to execute a writ. 

A statute is said to e{f)ecute a use where it.  
transmutes the equitable interest of the ces
tui que use into a legal estate of the same 
nature, and makes him tenant of the land ac
cordingly, ' in lieu of the feoffee to uses or 
trustee, whose estate, on. the other hand, is at 
the same moment annihilated. 1 Steph. 
Comm. 339. 

EXECUTED. Completed ; carried into full 
effect ; already done or performed ; taking' 
effect immediately ; now in existence or in 
possession ; conveying an immediate right or, 
possession. The opposite of exeC'utory . 

EX ECUTED CONSI D E RAT I O N. A consider
ation which is wholly p�ist. 1 Pars. Cont. 391. 
An act done or value given before the making 

EXEAT. A permission which a bishop grants of the agreement. 
to a priest to go out of his di�ese ; also leave 
to go out generally. EXECUTED CO NTR'ACT. See Contract. 

Ne Exeat 

- A  writ which forbids the person to whom 
it is_ addressed to leave the country, the state, 
or the jurisdiction of the court ; available in 
some cases to keep a defendant within __ the 
reach of the court's process, where the ends 
Qf justice would- be ' frustrated if he should 
�cape :frQro the jurisdiction. 

EX�EC
'
UTE� To finIsh, accomplish� make com

pl¢te, fulfill.. To ' perform ; obey the injunc-
tions ot. 

- . 

:To niak� ; -8S to e:tecute a de�d, which i.Il
cl'lides siglllng. : seaUngJ ari.4 delivery ; .  per
CiJifin:aD:ee' of' all' liecessarY: :formalittes. Buin---

EXE,CUTED ESTAT E. See Estate. 
EXEC UTE D  F I N E. The fine sur cognizance 
de droit, ·come ceo que il ad de son done,. or 
i fine upon acknowledgment of the right of 
the cognizee, as that which he has of the gift 
ot the cognizor. AboUshed by 3 & 4 \Vm. IV. 
c. 74. 

EXE,CUTED RE,MA I N D ER. See Remainder� 

EXECUTE,D SALE.' One completed by deliv,.. 
ery of the proper,ty ; ,oJIe where nothing r� 
niairts 'lo be done �Y

,
" either party to effect , a '  

cmnpl�te': transfer � :.of tiw� ' sobject"matte'r ' o( 
tlftf; sftie.� ) · F'ogel v: Brubaker, 122 ;pi' T, :'15' 
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A. 692 ; Smith .Y. BarrDn County, 44 Wis. 691 ; 
Foley v. Felrath, 98 Ala . .  176, 13 South. 485, 
39 Am. St. Rep. 39. 

EX ECUTED· TRUST. See Trust. 

EXECUTED USE. See U�. 

EXECUTED WR IT.  In practice. A writ car
ried intD effect by the officer tOo whom it is 
directed. The term "executed," applied to 
a writ, has been held to mean "used." Amb. 
61. 

EXE,CUT I O. Lat. The doing or following 
up .of a thing ; the doing a thing completely 
or thoroughly ; management or administra
tiDn. 

I n Old Practice 

Execution ; the final process in an actiDn. 

EX EC U T I O  B ON,O RU M .  In 014 English law. 
Management or administration of goods. Ad 
ecclesiam et ad amicos pertinebit ea:ecutio bo
norum, the execution of the goods shall be
long to the church and tOo the friends of the 
deceased. Bract. f?l. 60b. 

EXECUTION 

I n  Cri m i nal Law 

The carrying intD· effect the sentence of the 
law by the infliction Df ,capital . punishment. 
4 Bl. Comm. 403 ; 4 Steph. CDmm. 470. 

I n  Fre.nch Law 

A methDd Df obtaining satisfactiDn of a 
debt Dr claim by sale Df the debtDr's prDperty 
privately, i. e., without judicial prDcess, au
thorized by the deed Dr agreement of the 
parties or by custDm ; as, in the case of a 
stockbroker, WhD may sell securities of his 
custDmer, bDught urtder his instructions or 
depDsited by him, 'to indemnify himself or 
make gDod a debt. Arg. Fr. Merc. Law, 557. 

I n  Gener.al 

:""Attach ment exe'cution.  See Attachment. 

-Dormant axe'oution.  See Dormant. 

,:,,"",Eq uitable exeoution .  This term is sometimes 
applied to the appointment Df a receiver with 
pDwer of sale. Hatch v. Van Dervoort, 54 N. 
J. Eq. 511, 34 A. 938. 

Executio est exeoutio juris secu ndu m, judici u m .  -Executio n  cred.itor. See Creditor. 
3 Inst. 212. ExecutiDn is the executiDn of the 
law according to the judgment. 

Executio est fin is et fructus· legis. Co. Litt. 
289. ExecutiDn is the end and fruit of the 
law. 

Executio j u ris n o'n habet in juriam . 2 Roll .. 301. 
The executiDn Df law does nD injury. 

EX EC UT I O N .  The cOompletiOon, fulfillment, 
001' perfecting of anything, Dr carrying it intOo 
Ooperation and effect. The signing, sealing, 
and delivery Oof a deed. The signing and pub
licatiDn of a will. The performance Df a con
tract accDrding tOo its terms. 

I n  Practice 

The Jast stage Df a suit, whereby posses
sion is obtained of anything recDvered. It 
is styled "final process," and consists in put
ting the sentence of the law in fDrce. 3 Bl. 
Comm. 412. The carrying into effect Oof the 

-Exe�ution of decree. Sometimes from the 
neglect of parties, or some other cause, it 
became impossible tOo carry a decree into ex
ecution without the further decree of the 
CDurt upon a bill filed fOol' that purpose. This 
happened generally in cases where, parti�s 
ha ving neglected tOo proceed upon the decree, 
their rights under it became SD embarrassed 
by a variety Df subsequent events that it was 
necessary to have the decree of the cDurt to 
settle and ascertain them. Such a bill might 
also be brought to carry into executiDn the 
judgment of an inferior court . of equity, if 
the jurisdiction Df that court was not equal 
to the purpose ; as in the case of . a decree in 
'Vales, which .the defendant aVDided by fl�
ing intD England. This species . of bill . wa@' 
generally partly an original bill, and partly 
a bill in the nature Df an oiiginal bUl; though 
nDt strictly Driginal. Story Eq. · . PI. 342 ; 
Daniell, Oh. Pl'. 1429. 

sentence or judgment Df a . cDurt. U. S. v. -Execution
' 
of deeds. The signing, sealiq.g, 

Nourse, 9 Pet. 28, 9 L. Ed. 31 ; Griffith v. and , delivery of them by the parties, as their Fowler, 18 Vt. 394 ; Pierson v. Hammond, 22 Dwn acts and deeds, in , the presence of wit
Tex. 587 ; Brown v. U. S. ,  6 Ct. Ct 178. ; Hurl- nesses. 
blltt v. CurrieJ,", 68 N. H. 94, 38 A. 502 ; Dar1;>y 
v. CarsDn, 9 Ohio, 149. 
. Also the nalJle of a .writ issued tOo a sheriff, 
constable, or marshal, authDri�ing and re
quiring hj.m to execute the judgment of the 
court., Raulerson v. Peeples, 81 Fla. 206, 87 
So. 629, �30. 

-Execution paree. In French law. . A  right 
founded on an act passed before a notary, by 
which the creditor may immediately, withDut 
citation or summons, seize and. cause to be SDld 
the property of his 'debtor, out of the proceeds 
of which to ' receive his payment. It imports a 
confession of judgment, and is not unlike a 
warrant Df attorney . .  Code ;P.roc. L.a. art. 732 ; 

·6 Toullier, no . .  208 ; 7 '  Toullier, nO'i. 99. 

" At comrQ,on law, executions are , s:;tid to ,be 
either final or quousque; the former, where 
�omplete satisfactiDn of the · debt is intended 
;to be . ;prQcureq by. , this , prOCess ; the latter, 
.wb,ere the �:x:ec:utiQn; is DIlly , a me;;tns . to an ..-Execution sal e. A sale by a shel:iff or other 
�nd;, .�s ,where ... the , ,,def�IldaJlt J.s al1�,ested . on ,ministerial oflicer under the 4lUthor{tr qf a 
ca. sa. . ' I " writ .of e:x:e.cut�Dn:wbi<;h he has leyi�d op.prop-
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erty of the debtor. Noland v. Barrett, 122 commons, and they are supposed to be agreed 
Mo. 181, 26 S. W. 692, 43 Am. St. Rep. 572 ; on aU matters of general policy except such 
Norton v. Reardon, 67 Kan. 302, 72 P. 861, as are specifically left open questions. Cab. 
100 Am. St. Rep. 459. ' Lawy. 

-Gene,r-al execution. A writ commanding an 
officer to satisfy a judgment out of any per
sonal property of the defendant. If authoriz
ing him to levy only on certain specified prop
erty, the writ is sometimes called a "speeial" 
execution. Pracht v. Pister, 60 Kan. 568, 1 
P. 638. 

-Ju nior execution.  One which was issued 
after the issuance of another execution, on 
a different judgment, against the same defend
ant. 

-Special e'xecution. A copy of a judgment 
with a direction to the sheriff indorsed there
on to execute it. Crombie v. Little, 47 Minn. 
581, 50 N. W. 823. One that directs a levy 
upon some special property. Oklahoma Salv
age & Supply Co. v. First Nat. Bank, 122 0kl. 
128, 251 P. 1000, 1007. 

-Te,statu m  exeoution .  See Testatum. 

EXECUT I O N E  FAC I EN DA. A writ com
manding execution of a judgment. Obsolete. 
Cowell. 

EX EC U T I ON E  FAC I EN DA I N  W I TH E,R· 
NAM I U M .  ' A writ that lay for taking cattle 
of on� who has conveyed the cattle of another 
out cf the county, so that the sheriff cannot 
replevy them. Reg. Orig. 82. 

EX E,CUTI O N E  J U D I C I I .  A writ directed to 
the judge of an inferior court to do execu
tion upon a judgment therein, or to return 
some reasonable cause wherefore he delays 
the execution. Fjtzh. Nat. Brev. 20. 

EXE,CUT I O N ER The name given to him 
who puts criminals to death, according to 
their sentence ; a hangman. 

E X ECUT I V E. As distinguished from the leg
islative and judicial departments of govern
ment, the executive department is that which 
is charged with the detail of carrying the la \vs 
into effect and securing their due observance. 
The word "executive" is also used as an im
personal designation of the chief executive 
officer of a state or nation. Comm. v. Hall, 
9 Gray (Mass.) 267, 69 Am. Dec. 285 ; In re 
Railroad Com'rs, 15 Neb. 679, 50 N. W. 276 ; 
In 're Davies, 168 N. Y. 

' 89, 61 N. E. 118, 56 
L. R. A. 855 ; State v. Denny, 118 Ind. 382, 
'�1 '�; E. 252, 4 L. R. A. 79. 

' 

EXECUTI V E, ADM I N ISTRATI O N, or, MI N I 8-
T RY. A political term in England, applicable 
to the Iligher and responsible class of public 
ofticlals�y whom the chief departments of the 
government of the kingdom are administered. 
The number of these aniounts to ftfty or sixty 
person& " Their ' tenure of office depends , on 
tbe:'conijdence of a majority of the hoUse of 

EXE,C UT I VE O F F I CER. An officer of the 
executive departm�nt of government ; one in 
whom resides the power to execute the laws ; 
one whose duties are to cause the laws to be 
executed and obeyed. Thorne v. San Francis
co, 4 Cal. 146 ; People v. Salsbury, 134 Mich. 
537, 96 N. W. 939 ; Petterson v. State (Tex. Gr. 
App.) 58 S. 'V. 100. An administrative officer. 
Sheely v. People, 54 Colo. 136, 129 P. 201, 203. ' 

EXECUTOR. A person appointed by jl tes
tator to carry out the directions and requests 
in his will, and to dispose of the property 
according to his testamentary provisions after 
his decease. Scott v. Guernsey, 60 Barb. (N. 
Y.) 175 ; In l:e Lamb's Estate, 122 Mich. 239, 
80 N. W. 1081 ; Compton v. McMahan, 19 
Mo. App. 505 ; Kellogg v. White, 103 Misc. 
167, 169 N. Y. S. 989, 991 ; In re Sipchen's 
Estate, 180 Wis. 504, 193 N. W. 385, 387 ; 
Ricks v. J olmson, 134 Miss. 676, 99 So. 142, 
146 ; McGehee v. McGehee; 190 N. C. 476, 130 
S. E. 115, 116. 

One , to whom another man commits by his last 
will the execution of that will and testament. 2 
Bl. Comm. 503. 

A perssn to whom a testator by his will commits 
the exeoution, or putting in force, of that instru
ment and its codicils. Fonb!. 307. 

Executors are classified according to the 
following several methods :  

They are either general o r  special. The 
former term denotes an executor who is to 
have charge of the whole estate, wherever 
found, and administer it to a final settlement ; 
while a special executor is only empowered 
by the will to ' take charge of a limited por
tion of the estate, or such part as may lie iIi 
one place, or to carry on the administration 
only to a prescribed point. 

They are either instituted or substituted. 
An instituted executor is one who is appoint
ed by the testator without any condition ; 
while a substituted executor is one named to 
fill the office in case the person first nominat
ed ' should refuse to act. 

In the phraseology of ecclesiastical law, 
they are of the following kinds : 

Executor'  a lege constitutus, an executor 
appointed by ' law ; the ordinary of the dio
cese. 

Executor ab episcopo constitutus, or ef1)
ecutor dati1JUs, an executor appointed by the 
bishop ; an adnlinistrator to an intestate. 

EaJecutor a testatore constitutus, an execu
tor appointed by a testator. O therwise term
ed "executor testamentariUB ;" a '  testamen
tary executor. 

Ail eaJecutor to the tenor is one who, thougb 
not directly constituted , executor ' by the will, 
is therein charged with duties in relation to 
the estate which can only be performed by 
the executor. 
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In  the , Civil Law . 
A ministerial officer who executed or car

ried into effect the judgment or sentence in 
a cause. 

I n  General 
-Executo,r creditor. In Scotch law. A credi
tor (')If a decedent wh'o obtains a grant of ad
ministration on the estate, at least to the 
extent of so much of it as will be sufficient to 
discharge his debt, when the executor named 
in the will has declined to serve, as also those 
other persons who would be preferentially 
entitled to administer. 

EXEMPLIFICATIONS 

EX�CUTO RY. That .which, is yet to be ex
ecuted or performed ; that · which remains 
to he carried into · operation or effect ;, incom
plete ; depending upon a future performance 
or event. The opposite of executed.. 

As to executory "Bequests," "Contracts," 
"Devises," "Estates," "Remainders," "Trusts," 
and "Uses," see those titles. 

EXEC UTO RY CONS I D ERAT I ON. A consid
eration which is to be performed after the 
contract for which it is a consideration is 
made. 

E X ECUTORY FI N,ES. These ,are the flnes 
-E.xeoutor dative. In Scotch law. One ap- 8ur cognizance de droit tantum; sur conces
pointed by the court ; equivalent to the Eng- sit; and 8ur done, grant et render. Abol-
Ush "administrator with the will annexed." ished by 3 & 4 Wm. IV. c. 74. 

-Executor de son tort. Executor of his own EXECUTO RY I NTERESTS. A general term, 
wrong. A person who assumes to act as ex- comprising all future estates and interests . in 
ecutor of an estate without any lawful war- land or personalty, other than revel'sions and 
rant or authority, but who, hy his in termed- remainders. 
dUng, makes himself liable . as an executor 
to a certain extent. If a stranger takes upon EXEC UTORY LI M ITAT I ON. A limitation of 
him to act as executor without any just au- a future interest by deed or will ; if by will, 
thority, (as by intermeddling with the goods it is also called an "executory devise." 
of the deceased, and many ·other transactions,) 
he is called in law an "executor of his own 
wrong," de 80n tort. 2 Bl. Comm. 507. Allen 
v. Hurst, 120 Ga. 763, 48 S. E. 341 ; Noon v. 
Finnegan, 29 Minn. 418, 13 N. W. 197 ; Brown 
v. Leavitt, 26 N. H. 495 ; Hinds v. Jones, 48 
Me. 349 ; In re Pedroli's Estate, 47 Nev. 313, 
21 P. 241, 242, 31 A. L. R. 841 ; Minck v. Walk
er, 81 N. J. Eq. 112, 88 A. 378 ; Walker v. 
Portland Savings Bank, 113 Me. 353, 93 A. 
1025, L. R. A. 1915E, 840, Ann. Cas. 1917E, 1 ; 
Johnston v. Thomas, 93 Fla. 67, 111 So. 541, 
546 ; Shawnee Nat. Banlt v. Van Zant, 84 
Okl. 107, 202 P. 285, 288, 26 A. L. R. 1349. 

-Executor lucratus. An executor who has as· 

EXECUTO RY· PijOCESS. , A proce�s which 
can ·� be resorted to in the following cases, 
namely : (1) When the right of the creditor 
arises from an act impor�ing confession of 
judgment, and which contains a privilege or 
mortgage in his favor ; (2) when the creditor 
demands the- execution of a judgment which 
hns been rendered by a tribunal different from 
that within whose jurisdiction the e�ecution 
is sought. Code Prac. La. art. 732 ; Marin 
v. Lalley, 17 Wall. 14, 21 L. Ed. 596. 

EXE.C UT RE.ss. A female executor. Hardr.' 
165, 473. 

sets of his testator who in his life-time made EXECUTRI X. A woman who has been ap
himself liable by a wrongful interference pointed by will to execute such will or tes!. 
with the property of another. 6 Jur. (N. S.) tament. 
543. 

EXECUTRY. In Scotch law. The movable 
-General executor. One whose power Is not estate of a person dying, which goes to his 
limited either territorially or as to the dura- nearest of kin. So called as falling under the 
tion or subject of his trust. distribution · of an executor. Bell. 

-Joint executors. Co-executors ; two or more E.xempla iIIustrant non restrlngunt legem. Co. 
who are joined' in the execution of a Will. Litt. 240. Examples illustrate, but dO llot re-

strain, the law. 
-Limited executor. An executor whose ap
pointment is qualified by limitations as to the 
time or place wherein, or the subject-matter 
whereon, the office is to be exercised ; as dis
tinguished from one whose appointment is 
absolute, i. e., certain and immediate, without 
any restriction in regard to the testator's 
effects or limitation in point of time. 1 Wil
liams, Ex'rs, 249, . et 8eq. 

-Special executor. One whose power and of

E X EM PLAR,Y DAMAGES. See Damages. 

EXEMPLI G RAT I A. For the purpose of 'e�
ample, or for instance. Often abbreviat�d 
"ex. gr." or "e. g." 

EXEM PLI F I CATI ON. An official transcript 
of a document from public records, made in 
form to be used as evidence, and authenticat
ed as a true copy. 

fice are limited, either in respect to the time EXE'M P Ll F I C�T I O N E. A writ granted fot 
or place of their exercise, 01' restricted to a the exemplification or transcript of an original 
particular portion of the decedent's estate. record. Reg. Orig. 290. 
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EX EM P'LU M. In the civil law. Copy ; a of the judgment within the jurisdiction where 
written authorized copy. This word is also it is so indorsed. 
used in the modern sense of "example,"---ad 
exemplum constituU singulares non t1'ahi, ex
ceptional things must not be taken for ex
amples. Calvin. 

EXEMPT, 'V. To relieve, excuse, or set free 
from a duty or service imposed upon the gen
eral class to which the individual exempted 
belongs ; as to exempt from militia service. 
Jones v. Wells Fargo Co. Express, 83 Misc. 
508, 145 N. Y. So 601, 602. See 1 St. at Large, 
272. 

To relieve certain classes of property from 
liability to sale on e�ecution. 

EX EM PT, n. One who is free from liability 
to military service ; as distinguished from a 
detail, who is one belonging to the army, but 
detached or set apart for the time to some 
particular duty or service, ' and liable, at any 
time, to he recalled to his place in the ranks. 
In re Straw})ridge, 39 Ala. 379. See Ex-
empts. ' 

EXEMPT I O N  . . , Freedom frOip' a general duty 
or service ; immunity from' a general burden, 
tax, or charge. Green v. State;59 Md. 128, 43 
Am. Rep. 542 ; Koenig v. Railroad Co., 3 Neb. 
380 ; Long v. Com�erse, ' 91 U. S. 113, 23 L. 
FJd. 233 ; Clark v. Nirenbaum (C. C. A.) 8 F. 
(2d) 451, 452 ; Poore v. Bowlin, 150 Tenn. 412, 
265 S. W. '671. 

A privllege allowed by law to a judgment 
debtor, 'by whi'ch he may hold ' property to a 
certain amount, or certain classes of property, 
free from all liability to levy and sale on ex
ecution or attachment. Turrill v; McCarthy, 

.114, Iqwa, 681, 87 N . .  W. , 667; . Williams v. 
Smith; 117 Wis. 142, 93 N� 'W. 464 ; In re 
Trammell (D. C.) 5 F. (2d) 326, 327. 

'::XEM PT I O N  LAWS. Llnvs which provide 
that a certahi amount or pl'oportion of a debt
or's property shall be exempt from execution; 

EX EMPT ION ,  WORDS O F  . .'It is a maxim of 
laW ' that words of exemption · are · not to be 
constl'ued to import any liability ; the maxim 
expl'ess.io u;li;us cxclusio alter-i.us, or its con
verse" cxclusio unius indusio alteri'lls, not ap
plying to such a '  c�se. Fot " exall).ple, an ex
emption of the crown from the :bankruptcy 
act 1869, in one specified particuUlr; would 
not in1:erel}tially subject . the crown to that 
act in any other particular. Brown. 

. 

I n  I nternatio nal Law 

A certificate issued ·by the foreign depart
ment of a state to a consul or commercial 
agent of another state, recognizing his official 
character, and authorizing him to fulfill his 
duties. 

EX ERCI SE. To make use of. TI1U�, to ex
erci,se a right or power is to do something 
which it enables the holder to do. U. S. v. 
Souders, 27 l!'ed. ,Cas. 1267 ; Cleaver v. Comm., 
34 Pa. 28 i ;  Branch v. Glass ,\Vorks, 9'5 Ga. 
573, 23 S. E. 128 ; Snead v. Wood, 24 Ga. App. 
210, 100 S. E. 714, 715 ; Drake v. Gaffney, 183 
App. Div. 577, 171 N. Y. S. 131, 133. 

EX E R C I TA L I S. A soldier ; a vassal. Spel
man. 

EX ERC ITOR NAV I S. Lat. The temporary 
owner or charterer of a ship. Mackeld. Rom. 
Law, § 512 ; The Phebe, 19 Fed. Cas. 418. 

EXERC I TO R I A ACT I O .  In the civil law. 
An action which lay against the employer 
of a vessel (exer-cUor- na-l/is) for the contracts 
made by the master. Inst. 4, 7, 2 ;  3 Kent� 
Comm. 161 ; l\fackeld. Rom. Law, § 512. 

EX ERC I TO R I A L  POWER. The trust given 
to a ship-master. 

EXERC I T UAL. In old English law. A heriot 
paid only in arms, horses, or military ac· 
c?uterments. 

EX E R C I TUS. ln old European law. An 
ar,my ; an armed force. The term was abso
lutely indefinite as to number. It was ap
plied, on various occasions, to a gathering of 
forty-two armed men, 'of thirty-five, or even 
of four. Spelman. 

EXETER D O M ESDAY. The name given to a 
record preserved among the muniments and 
charters belonging to the dean and chapter of 
Exeter Cathedral, which contains a descrip
tion of the western parts of the kingdom, 
comprising the counties of Wilts, Dorset, 
Somerset, Devon, and Cornwall. The Exeter 
Domesday was published :with several other 
surveys nearly contemporary, by order of the 
commissioners of the public records, under 
the direction of Sir: Henry Ellis, in a volume 
supplementary to the Great Domesday, folio, 
London, 1816. Wharton. 

E.XEM PTS. persons who are not bound by 
law, but ex'cused from the performance of du- EX FEST U CARE. To , abdicate or resign ; 
ties imposed upon others. 

' 
to resign or surrender an estate, office, or di.g-

.;' nity, by the symbolical delivery of a staff or 
EX E N N I U M. In old English law. A gift ; rod to the alienee. 
a; riew yea.r's g�ft. Cowell. 

EX EQUAT UR.  Lat. Let it be executed. In 
Fre:o.c1:l practice! this term is sub§lC(ribed 

.
b� 

judi�ia,i a,lJtbor�ty upon a transcript of a judg
'ment from a foreign country, or froni another 
part of France, and authotizes the executioh 

EXFRED I ARE. To break the peAce ; to com
m� t" open violence. 

. J
acol). 

. 
'EX HfEREOAT I O .  1n tlie civll la#. · Disin
heritIng ; disherison. The formai meth'od of 
excludiilg an ' indefeasible (or forred) ' heir 



121 
from the entire inheritance, by the testator'. 
express declaration in the will that such :Per
son shall be exhreres. Mackeld. Rom. Law, § 
711. 

EXHfERES. In the civil law. One disin
herited. Vicat ; Du Cange. 

EX H E REDAT E. In Scotch law. To disin
herit ; to exclude from an inheritance. 

EX H I B E RE. To present a thing corporeal
ly, so that it may be handled. Vicat. To ap
pear personally to conduct the defense of an 
action at law. 

EX H I  B I T, v. To show or display ; to offer 
or present for inspection. To produce any
thing in public, so that it may be taken into 
possession. Dig. 10, 4, 2. 

'1'0 present ; to offer publicly or officially ; 
to file of record. Thus we speak of exhibit
ing a charge of treason, exh'ibiting a bill 
against an officer of the king's bench by way 
of proceeding against hin; in that court. In 
re Wiltse, 5 Misc. 105, 25 N. Y. Supp. 737 ; 
Newell v. State, 2 Conn. 40 ; Comm. v. AlsOp, 
1 Brewst. (Pa.) 345. 

To administer ; to c,ause to be taken ; as 
mediCines. 

EXH I B I T, n. A paper or, document produced 
and exhibited to a court during a trial or 
hearing, or to a ,commissioner taking deposi
tions, 01: to atlditors, arbitrators, etc., as a 
voucher, or in proof of facts, or as other
wise .collI�ected with the subject-matter, and 
which, on ,being accepted, is marked for iden
tification 3nd allnexed to the depositioil, re
port, or other principal document, or filed 
of record, or otherwise made a part of the 
case. 

A paper referred to in and filed with the 
bill, answer, or petitipn in a suit in equity, 
or with a deposition. Brown v. , Redwyne, 16 
Ga. 68. 

EX H I B ITANT. A complainant in articles of 
the peace. 12 Adol. & E. 599. 

EXHI B I T I O  B I LLfE. Lat. Exhibition of a 
bill. In old English, practice, actions were 
instituted by presenting or exhibiting a bill 
to the court, in cases where the proceedings 
were by ,bill ; hence this phrase is equiyalent 
to "commencement of the suit." 

EX H I B I T I ON.  

EXIGENTBR 

, I n  Theatrical Usage 
A "show" or "exhibition" is commonly 

understood to be 'Something that one views, or 
at which one looks, and at the same time 
hears. Longwell v. Kansas ,City, 199 Mo. App. 
4'80, 203 S. W. 657, 659. 

EXH I B I T I O N  VA L U E. "Minimum sale" or 
"exhibition value" is interchangeably used 
with term "price expectancy" in moving pic
ture inqustry, denoting minimum receipts 
which distributors expect to realize:- from ex
hibition of pictures. E,xport & Import ' Fil� 
Co. v. B. P. Schulber'g Productions, 125 Mi�c. 
736, 211 N. Y. S. 838, 839. 

' 

EX H U MAT I O N. Disinterment ; the ' i"en1O'nl'l 
from the earth of anythillg previously buried 
therein, particularly a human corpse. 

EX I G E NCE, or EX I G ENCY., Demand, want, 
need, imperativeness ; emergency, somethiiig 
a rising suddenly out of the current of events ; 
any event or occasional combination of. . dlf

, cumstances, calling for immediate action Q;r 
remedy ; a preSSing necessity ; a sudden anp 
unexpected happening or an unforeseen 9�
currence or condition, United -States v, At

' lantic Coast Line Co. (D. C.) 224 F. 160, , 162. 

EX I G E N CY O F  A B O N D. That which th,e 
bond demands or exacts, t. e., the act, pei:
' formance, or event ' upon w�ich it is coitdJ
tioned. 

EX I GENCY O F  A WR IT. The command or 
imperativeness of a writ ; the directing pa�"t 
of a writ ; the act or performance which �t 
commands. 

EX I G E N DA RY. In English law. An offie�r 
who mak�s out exig€jnts. See Exige�ter. , 

EX I G ENT, or EX I G I  FAC I AS. L. Lat. Ih 
English practice. A judicial writ made use of 
in the process of outlawry, commanding, the 
sheriff to demand ' the defendant, (or cause 
kim to be demanded, exigi faciat,) from cou�
ty court . to comity court, until he be 'out
lawed ; or, if he appear, then to take an�d 
have him before the court on ,  a day certaIn 

' in term, to answer to the plaintiff's actioll. 
1 Tidd, Pl'. 132 ; 3 Bl. Comin. 283, 284 ; Archb. 

, N. Pl'. 485. Now regulated by St. 2 Wm. IT. 
c. 3:9. See Allocato Comitntu ; AllocatUr Ex

< igent. 

I n  Scotch Law EX I GENT L I ST. A phrase used to indica�e 
!, An action for compelling the production a list of cases set down for hearing upon vn
of wdtings. ri�us incidental and ancillary motions and 

I n Ecclesiastical Law 

An allowance for meat and drink, usually 
made by religious appropriators of churches 
to the vicar. Also the benefaction settled for 
the inatntaining of scholars in the' unIversi
ties, not depending on the foundation. 
Paroch. Antiq. 304. 
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rules. 

' EX I G E NTER. An officer of the EngliSh 
court of common pleas, whose duty it was to 
make out the exigents and proclamations in 

. the process of outlawry. Cowell. Abolished 

. by' St. ' 7 Wm. IV. and ' 1  Vict: C. 30. ' Holt
house. 



EXIGI FACIAS 

EX I G I  FAC I AS. That you cause to be de
manded. The emphatic words of the Latin 
form of the writ of exipent. They are some
times used as the name of that writ. 

EX I G I BLE. Demandable ; requirable. 
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A child conceived, · ,but not -born, is to 00 
deemed an "exi.sting person'" so far as may be 
necessary for its interests in the event of its 
subsequent birth. Compo Laws N. D. 19'13, § 
4337 ; 1 Bl. Comm. 130. 

EX I T. Lat. It ,goes forth. This word is 
EX I LE. Banishment ; the person banished. used in docket entries as a brief m�ntion of 
EX I L I  U M. Lat. In old English law. (1) the issue of process. Thus, "exit fi. fa." de
Exile ; banishment from one's country. (2) notes that a writ of fieri facias has been is
Driving away ; despoiling. The name of a sued in the particular case. The "exit of a 
species oj. waste, which consisted in driving writ" is the fact of its issuance. 
away tenants or vassals from the estate ; as 
by demolishing buildings, and so compelling 
the tenants to leave, or ,by enfranchising the 
bond-servants, and unlawfully turning them 
out of their tenements. Fleta, 1. 1, c. 9. 

EX I T  WO U N D .  A term used in medical ju
risprudence to denote the wound made by a 
weapon on the side where it emerges, after it 
has passed completely through the body, or 
through any part of it. 

Exi l ium est patrice privatio., n atalis soli m utatio, EX I T US. Children ; offspring. The rents, 
leg u m  nativarum am issio. 1 Coke, 20. Exile issues, and profits of lands and tenements. 
is a privation of country, a change of natal An export duty. The conclusion of the plead-
soil, a loS'S of native laws. ings. 

EX I ST. To live ; to have life or animation ; 
to be in present force, activity, or effect at 
a given time ; as in speaking of "existing" 
contracts, creditors, debts, laws, rights, or 
liens. Merritt v. Grover, 57 Iowa, 493, 10 
N. 'V. 879 ; Whitaker V. Rice, 9 Minn. 13 (Gil. 
1). 86 Am. Dec. 78 ; 'Ving v. Slater, 19 R. I.  
597, 35 Atl. 302, 33 L. R. A. 566 ; Lawrie v. 
State, 5 Ind. 526 ; Godwin v. Banks, 87 Md. 
425, 40 Atl. 2-68 ; Poe v. Poe, 125 Ark. 391, 
188 S. W. 1190 ; In re Havel's Estate, 156 
Minn. 253, 194 N. W. 633, 34 A. L. R. 1300. 

See, also, EXisting. 

EX I ST I MAT I O .  In the civil law. The civil 
reputation which belonged to the Roman citi
zen, as such. Mackeld. Rom. Law, § 135. 
Called a state or condition of unimpeached 
dignity or character, (dignitatis inlatslB 
8tatus ;) the highest standing of a Roman citi
zen. Dig. 50, 13, 5, 1. 

Also the decision or award of an arbiter. 

EX I ST I NG. The force of thIs word Is not 
necessarily confined to the present. Thus a 
law for regulating "all existing railroad cor
porations" extends to such as are incorpo
rated after as well as before its passage, un
less exception is provided in their charters ; 
Indianapolis & St. L. R. Co. v. Blackman, 63 
Ill. 117 ; Lawrie v. State, 5 Ind. 525 ; Fox v. 
Edwards, 38 Iowa, 215. "Existing liabilities" 
embrace conditional or contingent obligations, 
which may or may not in the future result 
in indebtedness. Daniels v. Goff, 192 Ky. 15, 
232 S. W. 66, 67. "Existing equity" implies 
an existing right to future payment, and in
cluding a contingent liability, as distinguish
ed from an "existing debt," implying a pres
ent, enforceable liability. SaUaske v. Fletch
er, 73 Wash. 593, 132 P. 648, 650, 47 L. R. 

, A. (N. S.) 320, Ann. Cas. 1914D, 760 ; Bark· 
-ley v. Kerfoot, 77 Wash. 556, 137 P. 1M6, 
1047 ; State v. Smtth, l(17 Ohio St. I, 140 N. 
E. 737, 738. 

EXLEGA L ITAS. In old English law. Out
lawry. Spelman. 

EXLEGA L I T US. He who is prosecuted as 
an outlaw. Jacob. 

EX LEGARE. In old English law. To out
law ; to deprive one of the benefit and pro
tection of the law, (exuere aliquem beneficio 
legis.) Spelman. 

EX LEX. In old English law. An outlaw ; 
qui est extra legem, one who is out of the 
law'8 protection. Bract. fol. 125. Qui benefi
cio legis privatur. Spelman. 

EXO I NE. In French law. An act or instru
ment in writing which contains the reasons 
why .a party in a civil suit, or a person ac
cused, who has been summoned, agreeably to 
the requisitions of a decree, doe'S not appear. 
Poth. Proc. Crim. § 3, art. 3. The same as 
"Essoin," (q. v.) 

EXO N ERAT I O N .  The removal of a burden, 
charge, or duty. Particularly, the act of re
lieving a person or estate from a charge or 
lia,bility by casting the same upon another per
son or estate. Louisville & N. R. Co. v. 
Comm., 114 Ky. 787, 71 S. 'V. 916 ; Bannon 
v. Burnes (C. C.) 39 Fed. 898. 

A right or equity which exists between 
those who are successively liable for the same 
debt. "A surety who discharges an obliga
tion is entitled to look to the principal for 
reimbursement, and to invoke ,the aid of a 
court of equity for this purpose, and a sub
sequent surety who, by the terms of the con
tract, is responsible only in case of the de
fault of the principal and a prior surety, may 
claim e:coneration at the hands of either." 
Bisp. Eq. § 331. 

In Scotch Law 

A discharge ; or the act of being legally dis
burdened of, or lib�rated'ftom,·the perforlD· 
ance of a duty or obligation. Bell. 

BL.LA w DICT. (3D ED.) 
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EXO N E RAT I O N E  SECTJE. A writ that lay EXPECTANT. Contingent as to enjoyment. 
, for the crown's war,d, to be free from all suit Having relation to, or' dependent upon, a con

to the county court, hundred court, leet, etc., tingency. 
during wardship. Fitzh. Nat. Brev. 158. 

EXPECTANT ESTATES. See Estate in Ex
EXO NERAT I O N E ' SECTJE AD CUR I A M  pectancy. 
BARO N. A writ of the same nature as that 
last above described, issued ,by the guardian 
of the crown's ward, and addressed to the 
sheriffs or stewards of the court, forbidding 
them to distrain him, etc., for not doing suit 
of court, etc. New Nat. Brev. 352. 

EXO N ERETUR. Lat. Let him be relieved 
or discharged. An entry made on a bail
piece, whereby the surety is relieved or dis� 
charged from further

' 
obligation, when the 

condition is fulfilled by the surrender of the ' 
principal or otherwise. 

EXO R B I TANT. Deviating from the normal 
or customary course, or going beyond the rule 
of established limits of right or propriety. U. 
S. v. Oglesby Grocery Co. (D. O.) 264 F. 691, 
695. 

EXO R D I U M. The beginning or introductory 
part of a speech. 

EXPATR I AT I O N. The voluntary act of aban
doning one's country, and becoming the citi
zen or subject of another. Ludlam v. Ludlam, 
31 Barb. (N. Y.) 489. See Emigration ; E·x 
parte Griffin (D. C.) 237 F: 445, 450 ; Reynolds 
v. Haskins (C. O. A.) 8 F. (2d) 473, 475, 45 A. 
L. R. 759 ; 1 Barton, Conv. 31, note ; Vaugh. 
227, 281 ; 7 Co. 16 ; Dy. 2, 224, 298b, 30Gb ; 
2 P. 'Vms. 124 ; 1 Hale, PI. Cr. 68 ; 1 Wood, 
Conv. 382 ; 'Westl. Priv. Int. Law ; Story, 
Confi. Laws ; Cockburn, Nationality. 

EX PECT. To await ; to look forward to 
something intended, promised, or likely to 
happen. Atchison, etc., R. Co. v. Hamlin, 
67 Kan. 476, 73 P. 58 ; Kronenberg v. W'hale, 
21 Ohio App. 322, 153 N. E. 302, 308. The 
word has also a secondary meaning, in which 
it implies a demand rather than anticipation, 
as where a person, in negotiating a contract, 
says he will "expect" to write half the fire in
surance. Sillman v. Spokane Savings & Loan 
Soc., 103 Wash. 619, 175 P. 296, 297. 

EXPECTANCY. That which is expected or 
hoped for. The condition of being deferred to 
a future time, or of dependence upon an ex
pected event ; contingency as to possession or 
enjoyment. With resI)ect to the time of their 
enjoyment, estates may eitJher be in possession 
or in expectancy ; and of expectancies there 
are two sorts,-one created by the act of the 
parties, called a "remainder ;" the other by 
act of law, called a "reversion." 2 BI. Comm. 
163. 
EXPECTANCY O F  L I F E. In the doctrine of 
life annuities, the share or number of years 
of life which a person of a given age may, uP
on an equality of chance, expect to enjoy. 
Wharton. 

EXPECTANT H E I R. A person who has the 
expectation of inheriting p·roperty or an es
tate, but small present means. The term is 
chiefly used in equity, where relief is afforded 
to such persons against the enforcement of 
"catching bargains," (q. 'V.) Jeffers v. Lamp
son, 10 Ohio St. 106 ; Whelen v. Phillips, 151 
Pa. 312, 25 A. 44 ; In re Robbins' Estate, 199 
Pa. 500, 49 A. 233. "The phrase is used not 
in its literal meaning, but as including every 
one who has either a vested remainder, 0'1' a 
contingent remainder in a family property, in
cluding a remainder in a portion, as well as 
a remainder in an estate, and every one who 
has the hope of succession to the property of 
an ancestor, either by reason of his being the 
heir-apparent or presumptive, or by reason, 
merely, of the expectation of a devise or be
quest on account of the supposed or presumed 
affection of his ancestor or relation. More 
than this, the doctrine as to expectant heirs 
has been extended to all reversioners and re
maindermen. So that the doctrine not only 
included the class mentioned, who in some 
popular sense might be called 'expectant 
heirs,' but also all remaindermen and rever
sioners." J essel, M. R. 

EXPECTANT R I G HT. A contingent right, 
not vested ; one which depends on the contin
ued existence of the present condition 9'f 
things until the happening of some future 
event. Pearsall v. Great Northern R. Co., 161 
U. S. 646, 16 S. Ct. 705, 40 L. Ed. 838 ; Pollack 
v. Meyer Bros. Drug Co. (0. G. A.) 233 F. 861, 
868 ; A very v. Curtiss, 108 Ok!. 154, 235 P. 
195, 197. A right is contingent, not vested, 
when it comes into existence only on an event 
or condition which may not happen. Wirtz v. 
Nestas, 51 N. D. 603, 200 N. 'W. 524, 530. 

EXP ECTAT I O N OF L I F E. See Expectancy 
of Life. 

EXPED I ENT. .Pertaining to whatever is 
suitable and appropriate in reason for the ac
complishment of a specified object. Eustace 
v. Dickey, 240 Mass. 55, 132 N. E. 852, 862. 

EXPED I ENTE. In Mexican law, a term in
cluding all the papers or documents constitut. 
ing a grant or title to land from government. 
Vanderslice v. Hanks, 3 Cal. 27, 38. 

EXPED I M ENT. The whole of a person's 
goods and chattels, bag and baggage. Whar. 
ton. 

Expedit reipubl icm ne sua re quis male utatur. 
It is for the interest of the state that a man 
should not en

'
joy his own property improp. 

erly (to the injury of others) . .  lnst. I. 8, 2. 



EXPEUITATJE ARBORE,S 

Expedit reipubl icre ut sit fin is l iti u m. It is for 
the advantage of the state that there be an 
end of suits ; it is for the public good that ac
tions be brought to a close. Co. Litt. 303b; 
Broom, Max. 365-6 ; Belcher v. Farrar, 8 Al
len (Mass.) 329. This maxim belongs to the 
law of all countries : 1 Phill. Int. L. 553 : 
French v. Shotwell, 5 Johns. Ch. (N. Y.) 555, 
568. 

EXPE D I TATfE ARBORES. Trees rooted up 
or cut down to the roots. Fleta, 1. 2,  c. 41. 

EXPED I TAT I O N .  In old forest law. A cut
ting off the claws or ball of the forefeet of 
mastiffs or other dogs, to prevent their run
ning after deer ;-a practice for the preserva
tion of the royal forests. Cart. de For. c. 17 ; 
Spelman ; Cowell. 

EX P E D I TE. To hasten ; to make haste ; to 
speed. Atchison, T. & S. F. Ry. Co. v. Rid
ley, 249 P. 289, 290, 119 Old. 138. 
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Current Expenses 

In connection with municipal finances, the 
usual, ordinary, running, and incidental ex
penses of a municipality. Atchison, T. & S. 
F. :RY. CO. v. City of Topeka, 95 Kan. 747, 149 
P. 697. The term is equivalent to "running 
expenses," meaning any continuing regular 
expenditures in connection with the business. 
:Meridian Line Drainage Dist. v. Wiss, 258 Ill. 
600, 101 N. E. 941, 942. 

EX PE NSIS M I L I T U M  N O N  LEVA N D I S. An 
ancient writ to prohibit the sheriff from levy
i:p.g any allowance for knights of the shire 
upon those who held lands in anGient demesne. 
Reg. Orig. 261. 

EX P E R I EN CE. A word implying skill, facil
ity, or practical wisdom gained by personal 
knowledge, feeling, and action, and also the 
course or process by which one attains knowl
edge or wisdom. Chicago, !. & L. Ry. Co. v. 
Gorman, 58 Ind. App. 381, 106 N. E. 897, '898. 

iEX P E D I T I O. An expedition ; an irregular 
Spelman. Experientia pe'r varios actus legem facit. Mag-kind of army. 

istra reru m experientia. Co. Litt. 60 ; Branch, 
tEX P E D I T I O  B R EV I S. In old practice. The Princ. Experience 'by various ' ,acts makes 
.service of a writ. 'l'ownsh. PI. 43. la W. Experience is the mistress of things. 

.EX PED I T I O US. Possessed of, or character
i zed by, expedition or efficiency and rapidity 
in action ; performed with, or acting with, 

.expedition ; quick : speedy. Atchison, T. & 
S. F. Ry. CO. V. Ridley, 119 Oklo 138, 249 P. 

:2089, 290. 

EXP EL. In regard to trespass and other 
torts, this term means to eject, to put out, to 
ddve out, and generally with an implication 

<of the use of force. Perry v: Fitzhowe, 8 Q. 
B. 779 ; Smith V. Leo, 92 Hun, 242, 36 N. Y. 
Supp. 949. 

EXPEND.  To pay out, use up, consume. 
Adams v. Prather, 176 Cal. 33, 167 P. 534, 

. 538, 3 A. L. R. 928 ; School Dist. No. 24 of 
Marion County v. Smith, 82 Or. 443, 161 P. 
706, 708. 

EXPEN D I TO RS. Paymasters. Those who 
. expend or disburse certain taxes. Especially 
the sworn officer who supervised the repairs 
of the ,banks of the canals in Romney Marsh. 
Cowell. 

EX P E N D I TU RE. An.expending, a laying out 

of money ; disbursement ;,-it is not the same 
as an "appropriation," the setting apart or 
assignment to a particular person : or use, in 

. exclusion of all others. Grout v. Gates, 9'7 
Vt. 434, 124 A . . 76, 80. 

EXPENSfE ' L I T I S. ' Costs or expenses of' the 

Stiit, which are generally allowed to the sue
cessful party. 

EXPENSE� ' That which is expended, laid 
:.otit or consumed ; . an ; outlay ; : charge i cost ; 
�riee� ; Rowley 'v • .clarke, 162 Iowa, 732, .�44 

;�.,�'W. 908, 91li'�' ; :' . . . " :; : . , . , " .', ' 

... 

EX P ER I M ENT. In patent law, either a trial 
of an uncomplet�d mechanical structure to 
ascertain what changes or additions may be 
necessary to make it accomplish the design 
of the projector, or a trial of a completed 
machine to test or illustrate its practical ' ef
ficiency. In the former case, the inventor's 
efforts, being incomplete, if they are then 
abandoned, will have no effect upon the right 
of a subsequent inventor ; but if the experi
ment proves the capacity of the machine to 
effect what its inventor proposed, the law as
signs to him the merit of having produced a 
complete invention. Northwestern Fire Ex
tinguisher Co. v. Philadelphia Fire Extin
guisher Co., 10 Phila. 227, 18 Fed. Cas. 394 . 

EXPER I M ENTAL TEST I MO NY. That of 
some witness who, after the commission of 
the crime, makes experiments for the purpose 
of ascertaining the effect of a certain act uu
der certain conditions, and swears to such 
experiments. State v. Harlan (Mo. Sup.) .240 
S. W. 197, 201. 

EXP ERTS. Persons examined as witnesses 
in a cause, who testify in regard to some 
professional or technical matter arising in the 
case, and who are permitted ' to 'give their 
opinions as to such matter on account of their 
special trainIng, skill, 'or familiarity with it. 

Persons selected by the court or parties in 
a cause, on account of their 'knowledge or 
skili� to examine, estimate� . and ' ascertain 
things and make a report of their opinions . . 

�e��in, Repert.il , 

l: 'Persons iirofess'io�iHlY aCquairited· witli·t1ie ·science 
'01' practice ·'in ·question.· StrlckU Evi 40& : Persons 
'Cdllversltnt with� the , aubject-mll.ttel' ; oQisquestions1 of 
science, skill, trade, and others of like kjpd:; j'211:e�t, 



725 
.Ev. § 346 ; Crosby V. City of East Orange, 84 N. J. 
Law, 708, 87 A. 341, 342 ; Pridgen v. Gibson, 194 N. 
-C. 289, 139 S. E. · 443, 445, 54 A. L. R. 885 ; State v. 
,Phair, 48 Vt. 366. 

Persons who are professionally acquainted with 
"some science or are skilled in some art or trade, 
-or who have experience or knowledge in relation 
,to matters which are not generally known to the , 
people. Miller v. State, 9 Ok!. Cr. 255, 131 P. 717, 

"718, L. R. A. 1915A, 1088. 
Witnesses who have acquired ability to deduce 

-correct inferences from hypothetically stated facts, 
.()r from facts proved involving scientific or technical 
knowledge. City of Chicago v. Lehmann, 262 Ill. 
468, 104 N. E. 829, 830. 

Witnesses who have had special opportunity for 
·observation, or special training or special skill in 
,obtaining the facts in a case. Mills v. Richardson, 
126 Me. 244, 137 A. 689, 690. 

An expert is a skillful or experienced person ; a 
person having skill or experience, or peculiar knowl
edge on certain subjects, or in certain professions ; 

.a scientific witness. See Congress & E. Spring Co. 
v. Edgar, 99 U. S. 657, 25 L. Ed. 487 ; Heald v. 

"Thing, 45 Me" 394 ; Nelson v. Sun Mut. Ins. Co., 71 
N. Y . .460 ; Koccis v. State, 56 N. J. Law, 44, 27 A. 

:800 ; Dole v. Johnson, 50 N. H. 453 ; Ellingwood 
v. Bragg, 52 N. H. 489 ; United States Fidelity & 

' Guaranty Co. v. Rochester (Tex. Civ. App. ) 281 
S. W. 306, 311. 

'EX P I  LARE. In the civil law. To spoil ; to 
rob or plunder. Applied to inheritances. 

' Dig. 47, 19 ; Cod. 9, 32. 

EXP I LAT I O. In the civil law. The offense 
·of unlawfully appropriating goods belonging 
to a succession. It is not technically theft 
,(furtum) because such property no longer be
longs to the decedent, nor to the heir, since 

�he latter has not yet taken possession. 

In the common law, the grant of letters testa
mentary, or letters of administration, relates back 

-to the time of the death of the testator or intestate ; 
so that the property of the estate is vested in the 

·.executor or administrator from that period. 

EX P I LATO R. In the civil law. A robber ; 
:a spoiler or plunderer. Expilatore8 8unt 
.. atrociore8 fure8. Dig. 47, 18, 1, 1. 

EXP I RAT I O N. Cessation ; termination from 
mere lapse of time ; as the expiration of a 
lease, statute, and the like. Marshall v. Rugg, 

'u Wyo. 270, 45 Pac. 486,' 33 L. R. A. 679 ; Bow-
man v. Foot, 29 Conn. 338 ; Stuart v. Hamil
ton, 66 Ill. 255 ; Farnum v. Platt, 8 Pick. 
(Mass.) 341, 19 Am: Dec. 330 ; Harris v. Gold
berg, 111 Misc. Rep. 600, 182 N. Y. 'So 262, 
:263. 

The term "expiration," as in an insurance policy, 
"refers to termination' of the policy by lapse of time 
covering the policy. period, while "cancellation" re
fers to termination of the policy by act of either 

. or both parties prior to ending of the policy period. 
Beha v. Breger, 223 N. Y. S. 726,. 731, 130 Misc. Rep. 
�5 ; Hanson v: Royal Ins. Co. (C. C. A.) 257 F. 

'"715, 716. 

' EX P I RY O F  T H E  LEGAL. In Scotch law 
.and practice. Expiration of the period' with
un which .an adjudication may be red�emed, 

/ 

EXPLOSIVE 

by paying the debt in the decree of adjudica. 
tion. Bell ; 3 Jurid. StyleS, 3d ed. 1107. 

EX PLEES. See Esplees. 

EX PLETA, EXPLET IA,  or EXPLEC I A. In 
old records. The rents and profits of an es
tate. 

EXPL I CAT I O. In the civil law. The fourth 
pleading ; equivalent to the surrejoinder of 
the common law. Calvin. 

EX P LO RAT I O N. In mining law. The ex
amination and investigation of land supposed 
to contain valuable minerals, by drilling, bor
ing, sinking shafts, driving tunnels; and other 
means, for the purpose of discovering the 
presence of ore and its extent. Colvin v. 
Weimer, 64 Minn. 37, 65 N. W. 1079. 

EX PLORATO R. 
chaser. 

.A scout, huntsman, or 

EX P LOS I O N .  A sudden and rapid combus
tion, causing violent expansion of the air, and 
accompanied by a report. United Life, Fire 
& Marine Ins. Co. v. Foote, 22 Ohio St. 348, 
10 Am. Rep. 735 ; New Hampshire Fire Ins. 
Co. v. Rupard, 187 Ky. 671, 220 S. W. 5SS, 
542. In the common acceptance of the term, 
it includes the sudden bursting or breaking 
up from an internal or other force, and is not 
limited to cases caused by combustion or fire. 
American Paper Products Co. v. Continental 
Ins. Co., 208 Mo. App. 87, 225 S. 'V. 1029, 1030. 
The ordinary idea is that the explosion is the 
cause, while the rupture is the effect. Evans 
v. Ins. Co., 44 N. Y. 151, 4 Am. Rep. 650 ; 
Mitchell v. Ins. Co., 183 U: So 42, 22 Sup. Ct. 
22, 46 L. Ed. 74. 

The word "explosion" is variously used in ordi
nary speech, and i s  not one that admits of exact 
definition. Every combustion of an explosive

' 
sub

stance, whereby other property is ignited and con
sumed, would not be an "explosion," within the or
dinary meaning of the term. It is not used as a 
synonym of "combustion." An explosion may be 
described generally as a sudden and rapid combus
tion, causing violent expansion of the air, and ac
companied by a report. But the rapidity of the 
combustion, the violence of the expansion, and the 
vehemence of the report vary in intensity as often 
as the occurrences multiply. Hence an explosion is 
an idea of degrees ; and the true meaning of the 
word, in each particular case, must be settled, not 
by any fixed standard or accurate measurement, but 
by the common experience and notions of m.en in 
matters of that sort. Insurance Co. v. Foote, 22 
Ohio St. 348, 10 Am. Rep. 735. And see Insurance 
Co. v. Dorsey, 56 Md. 81, 40 Am. Rep. 403 ; Mitchell 
v. Insurance Co., 16 App. D. C. 270 ; Louisville 
Underwriters v. Durland,� 123 Ind. 544, 24 N. E. ' 221, 
7 L. R. A. 399. 

EXP LOSI VE. Any substance whose decom
position or combustion is generated with such 
rapidity that it can be used for blasting or 
for firearms. ' Anchor Life Ins. Co. v. Meyer, 
61 Ind. App. 3'5, 111 N. E. 436i ·437. 
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EX PORT, v. To send, take, or carry an ar
ticle of trade or commerce out of the country. 
To transport merchandise from one country 
to another in the course of trade. To carry 
out or convey goods by sea. .State v. Turner, 
5 Hal'. (Del.) 501. 

. While the word export technically includes the 
landing in as well as the shipment to a foreign 
country, it is often used as meaning enly the ship
ment from this country. U. S. v. Chavez. 228 U. S. 
525, 33 S. Ct. 595, 57 L. Ed. 950. 

EXPO RT, n. A thing or commodity export
ed. · More commonly used in the plural. In 
American law, this term is only used of goods 
carried to foreign countries, not of goods 
transported from one state to another. 
Brown v. Hanston, 114 U. S. 622, 5 Sup. Ct. 
1091, 29 L. Ed. 257 ; Patapsco Guano Co. v. 
Board of Agriculture, 171 U. S. 345, 18 Sup. 
Ct. 862, 43 L. Ed. 19,1 ; Swan v. U. S., 190 U. 
S. 143, 23 Sup. Ct. 702, 47 L. Ed. 984 ; Rotlier
mel v. Meyerle, 136 Pa. 250, . 20 Atl. 583, 9 
L. R. A. 366. 

. 

EX PORT TAX. A tax on goods going out 
and which actually leave the country. Kraut
er v. Menchacatorre, 202 App. Div. 200, 195 
N. Y. S. 361, 363. 

Expositio qure ex visceribus causre nascitur, est 
aptissima et fortissima in lege. That kind of 
interpretation which is born [or drawn] from 
the bowels [or vitals] of a cause is the aptest 
and most forcible in the law. 10 Coke, 24b. 

EXPOS I T I ON.  Explanation ; interpretation .. 

EX POS I T I O N  D E  PART. In French law. 
The abandonment of a child, unable to take· 
care of itself, either in a public or private 
place. 

EXPOS I TO RY STAT UTE. One the office of 
which is to declare what shall be taken to 
be the true meaning and intent of a statute 
previously enacted. Black, Canst. Law. (3d. 
ed.) 89. And see Lindsay v. United States 
Sav. & Loan Co., 120 Ala. 156, 24 So. 171, 42 
L. R. A. 783 ; Washington, A. & G. R. Co. v. 
Martin, 7 D. C. 120 ; Dequindre v. Williams, 
31 Ind. 444 ; People v. Board of Sup'rs, 1 tl 
N. Y. 424. 

They are often expressed thus : "The true In
tent and meaning of an act passed • • • be and' 
is hereby declared to be ;" "the provisions of the 
act shall not hereafter extend" ; or "are hereby 
declared and enacted not to apply," and the like. 
This is a common mode of legislation. 

EXPO RTATI ON.  The act of sending or car- EX POSURE. The act or state of exposing 
rying goods and merchandise from one or being exposed. See Expose. 
country to another. 

EX P OSE, v. To show publicly ; to display ; 
to offer to the public view ; as, to "expose" 
goods to sale, to "expose" a tariff or schedule 
of l'a tes, to "expose" the person. Boynton v. 
Page, 13 'Vend. (N. Y.) 432 ; Comm. v. Byrnes, 
158 Mass. 172, 33 N. E. 343 ; Adams Exp. 0'0. 
v. S,chlessinger, 75 ·Pa. 246 ; Centre Turnpike 
Co. v. Smith, 12 Vt. 216. To "expose for sale" 
means to keep and show fol' the purpose of 
selling. State v. Hogan, 2.12 Mo. App. 473, 252 
S. W. 90. 

To place in a position where the object 
spoken of is open to danger, or where it is 
near or accessible to anything which may 
affect it detrimentally ; - a s, to "expose" a 
child, or to expose oneself or another to a 
contagious disease or to danger or hazard 
of any kind. In re Smith, 146 N. Y. 68, 40 
N. E. 49'7, 28 L. R. A. 820, 48 Am. St. Rep. 
769 ; Davis v. Insurance Co., 81 Iowa, 400, 
46 N. W. 1073, 10 L. R. A. 359, 25 Am. St. 
Rep. 509 ; Miller v. Insurance Co., 39 Minn. 
548, 40 N. W. 839 ; Eau Claire Sand & Gravel 
Co. v. Industrial Commission of WisconSin, 
173 Wis. 561, 181 N. W. 718. To cast out to 
chance, to place abroad, or in a situation 
unprotected. Shannon v. People, 5 Mich. 90. 
EXPOSE:. Fr. A statement ; account ; re
cital ; explanation. The term - is used in 
diplomatic language as descriptive of a writ
ten explaJ;lation of the reasons. for a certain 
act or course of conduct. 

. 

EXPOSITIO. Lat. �xplanat1oD ; exl'osl· 
tion ;  'lnterpretation� 

-Exposure of ch ild. Pla,cing it (with the in
tention of wholly abandoning it) in such a 
place or · position as to leave it unprotected 
against danger and jeopard its health or life 
or subject it to the peril of severe suffering or 
serious bodily harm. Shannon v. People, 5 
Mich. 90. 

-Exp osure of person. In criminal law. Such 
an intentional exposure, in a public place, of 
the naked body or the private parts as is cal
culated to shock the feelings of chastity or to 
corrupt the morals of the community. Gil
more v. State, 118 Ga. 299, 45 S. E. 226. 

-I ndecent exposure. The same as exposure 
of the person, in the sense above defined. 
State v. Bauguess, 106 Iowa, 107, 76 N. W. 
508. 

EX PR ESS. Made known distinctly and ex
plicitly, and not left to inference or implica
tion. Declared in terms ; set forth in words. 
Manifested by direct and appropriate lan
guage, as distinguished from that which is in
ferred from conduct. The word is usually 
contrasted with "implied." State v. Denny, 
118 Ind. 449, 21 N. E. 274, 4 L. R. A. 65. 
Clear, definite, plain, direct. State v. Zan
gerle, 101 Ohio St. 235, 128 N. E. 165, 167. 

As to express "Conditions," "Contracts," 
"Covenants," "Dedication," "Malice," "No
tice," "Obligation," "Trust," and "Warranty,"· 
see those titles. 

EXPRESS ABROGAT I O N. Ab�ogat1on by 
express provisioD or enact;aent; the repeal at 
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a law or provision by a B1ibsequent on�, r& 
ferring directly to it. 

EXP RESS ASSUMpSIT. An undertaking to 
90 some act, or to pay a sum of money to 
.another, manifested by express terms. 

BXPltiESS RBQDES1' 

EXPRESS ·I NV ITAT I O N. An express or ex
pressed invitation upon premises arises when 
the owner in terms invites another to come 
upOn the premises and make use of them or 
something thereon. Robinson v. Leighton, 122 
Me. 309, 119 A. 809, 810, 30 A. L. R. 1386. 

EXP RESS REQU EST. That which occurs 
when one person commands or asks another 
to do or give something, or answers affirma
tively when asked whether another shall do a 
certain thing. Zeidler v. Goelzer, 191 'Vis. 
378, 211 N. W. 140, 144. 

EXP RESS AUTH ORITY. That which the 
principal directly grants to an agent. Dis
patch Printing Co. v. National Bank of 
-Commeree, 109 Minn. 440, 124 N. W. 236, 50 
L. R. A. (N. S.) 74. That which confers pow
er to do a partieular identical thing set forth 
and declared exactly, plainly, and directly 
with well-defined llmits ; an authority given Expressa nocent, non  expressa non nocent. 
in direct terms, de1lnitely and explicitly, and " Things expressed are [may be] prejudicial : 

not left to inference or implication, as dis- things not expressed are not. Express words 

tinguished fr0m authority which is general, are sometimes prejudicial, which, if omitted, 

implied, or not directly stated or given. Fer- had done no harm. Dig. 35, 1, 52 ; Id. 50, 17, 
gus v. Brady. 277 Ill. 272, 115 N. E. 393, 396, 195. See Calvin. 

Ann. Cas. 1918B, 220. 

EXP RESS COLO R. An evasive form of 
special pleading in a case where the defend
;ant ought to plead the general issue. Abol
'ished by the common-law procedure act, 1852, 
·(15 & 16 Vict. c. 76, § 64). 

Expressa non prosunt qum non expressa pro
derunt. 4 Coke, 73. The expression of things 
of which, if unexpressed, one would have 
the benefit, is useless. Thing expressed may 
be prejudicial which when not expressed will 
profit. 

Expresslo eorum q um tacite lnsunt nihil opera
EX PRESS COM PANY. A firm or corporation tur. The expression or express mention of 

, engaged in the business of transporting par- those tl1ings which are tacitly implied avails 
· cels or other movable property, in the capac- nothing. 2 Inst. 365. A man's own words are ' 
ity of common carriers, and especially under- void, when the law speaketh as much. Finch, 

·,taking the safe carriage and speedy delivery Law, b. 1, c. 3, no. 26. Words used to express 
of small but valuable packages of goods and " what the law will imply without them are 
money. Alsop v. Southern Exp. Co., 104 ·N. mere words of abundance. 5 Coke, 11 ; 
C. 278, 10 S. E. 297, 6 L. Ro A. 271 ; Pfister Broom, Max. 669, 753 ; 2 Pars. Contr. 28 ; 

'v. Central Pac. Ry. Co., 70 Cal. 100, 11 P. 686, 4 Co. 73 ; Andr. Steph. PI. 366 ; Hob. 170 j 
59 Am. Rep. 404 ; American Ry. Exp. 00. v. 3 Atk. 138 ; 11 M. & W. 569 ; 7 Exch. 28. 
Wright, 128 Miss. 593, 91 So. 342, 343, 23 A. 

. L. R. 127. A common carrier that carries at 
regular and stated times, over fixed and regu-
lar routes, money and other valuable pack

:ages, which cannot be conveniently or safe
ty carried as common freight ; and also other 
articles and packages of any deseription 
which the shipper desires or the nature of 
the article requires should have safe and 
rapid transit and quick delivery, transport
ing - the same in the immediate. charge of its 

·:O'wn messenger O'n passenger steamers and 
. express and " passenger railway trains, which 
�:it does not own or operate, but with the own

ers of which it cO'ntracts for the carriage of 
_its messengers and freights. Pacific Exp. Co. 

v. Seibert (C. 0.) 44 F. 31�. 

Expressio unius est exclusio alterlus. The ex
pression of one thing is the exclusion of an
other. CO'. Litt. 210(1,. The express mention 
of one thing [person or place] implies the ex
clusion of , another. Broom, Max. 607, 651 ; 
3 Bingh. N. C. 85 ;  8 S,cott N� R. 1013 ; 12 M. 
& W. 761 ; Pearson v. Lord, 6 Mass. 84 ;  Com
monwealth v. Berkshire Life Ins. Co., 98 
Ma_ss. 29 ; Trustees of Methodist Episcopal 
Church v. Jaques, 3 Johns. Ch. (N. Y.) 110 ; 
Commonwealth v. Mayor of Lancaster, 5 
Watts (Pa.) 156 ; U. S. v. Barnes, 32 S. Ot . 
1117, 222 U. S. 513, 56 L. Ed. 291. 

Expresslo unlus personm est excluslo alterlus. 
Co. Litt. 210. The mentiO'n of one person is 
the exclusion of another. See Broom, Max. 

EXPRESS CONS I D ERAT I ON. A considera-
651. 

tion which is distinctly and specifically named Expressum facit cessare tacitu m. That which 
in the written contract or in the oral agree- is expressed makes that which is implied to' 
ment of the parties. cease, [that is, supersedes it, or controls Its 

' EXPRESS EMAN C I PATI ON. That which 
results when parent and. child volUntarily 
agree that the child, able to take care of him
self, may go out from his home and make his 
own living, receive his own wages, and spend 
them as he pleases. Nichols. v. Harvey " 

, Hancock, 2()6 Ky. 112, 266 S. W. 870, 87L 

effect.] Thus, an implied covenant in a deed 
is in all cases controlled by an express cove
ant. 4 Coke, 80 ; Broom, Max. 651 ; 5 Bingh. 
N. C. 185 ; 6 B. & C. 609 ; 2 C. & l\{. 459 ; 2 E. 
& B. 856 ; Andover & l\Iedford Turnpike Corp. 
v. Bay, 7 Mass. 106 ; Gage v. Tirrell, 9 Allen 
(Mass.) 306 ;  Weston v. Davis, 24 Me. 374 ; 
Scott v. Fields, 7 Watts (Pa.) 361 ; Galloway 



EXPRESS REQUEST 

v. Holmes, 1 Doug. (Mich.) 330 ; American 
Well-Works v. Rivers (0. 0.) 36 F. 880. 

Exp ressu m servit ium reg at vel declaret tacitum. 
Let service expressed rule or declare what 
is silent. 

EXPRO M I SS I·O. In the civil law. The spe
cies of novation by which a creditor accepts a 
new debtor, who becomes bound instead of the 
old, the latter being released. 1 Bouv. Inst. 
no. 802. 

EXPROM ISSOR. In the civil law. A person 
Who assumes ,the debt of another, and be
comes solely liable for it, by a stip:l.1lation 
with the creditor. He differs from a surety, 
inasmuch as this contract is one of nova
tion, .whi.le a surety is jointly liable with his 
principal. l\1ackeld. Rom. Law, § 538 ; Dig. 
12, 4, 4 ;  16, 1 , 13 ; 24', 3, 64, 4 ;  38, 1, 37, 8. 

. EXPROM ITTERE. In the civil law. To un
dertake for another with the view of becom
ing liable in his place. Oalvin; 

EX P ROPR IAT I O N .  This word primarily de
'notes a voluntary surrender of rights 'or 
claims ; the act of divesting oneself of that 
which was previously claimed as one's own, or 

. :renouncing it. In this sense it is the opposite 
' of "appropriation." But a meaning has been 
attached to the term, imported from its use in 
foreign jurisprudence, which makes it synony
mous with the exercise of the power of em i
nent domain, i. e., the compulsory taking 
from a person, on compensation made, of his 
private property for the use of a railroad, 
canal, or other public work. Brownsville v. 
Pavazos, 2 'Woods 293, Fed. Cas. No. 2,043. 
In Louisiana eAl>ropriation is used as is tak
ing under eminent domain in most of the 
other states. In England "compulsory pur
chase" is used ; Halsbury, Laws of England. 

I n French Law 

Expropriation is the compulsory realization 
of a debt by the creditor out of the lands of 
his debtor, or the usufruct thereof. When the 
debtor is cotenant with others, it is necessary 

' that a partition should .first be made. It is 
confined, in the first plac�, to the lands (if 
any) that are in hypotheque, but afterwards 
extends to the lands not in hypotheque. 
�loreover, the debt must be of a liquidated 
amount. ,Brown. 

EXPULS I O N .  A putting or driving out. 
Ejectment '; banishment ; a cutting off from 
the privileges of an institution or society per
manently. John B-. Stetson . University v. 
Hunt, 88 :Fla. 510, 102 So. 637, 639. The act 
of depriving a member of a corporation, leg
islative body, assembly, society, commercial 
organization, etc., of his membership in the 
same, by a legal · vote of the body its�lf, for 
breach of duty, improper conduct, or other 
sufficient cause. New York Protective Ass'n 
v. Me.Grath .(S�per. Ct.) 5 ,N. Y. S. 10 ;  Palmet-
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to . Lodge v. Hubbell, . 2 Strob .. (S. C.) . 462, 49-
Am. Dec. 604. Also, in the Jaw of torts and 
of landlord and tenant, an eviction or forci
ble putting out. See Expel. 

"Separation" from a church by reason of a schism 
is not like "expulsion" or "excommunication;" which 
terms necessarily involve involuntary . and com
pulsory separation of members. Lindstrom v. Tell. 
131 Minn. 203, 154 N. W. 969, 971. 

EXPUNGE. To blot ont ; to efface designed
ly ; to obliterate ; to strike out wholly. Web
ster. See Oancel. 

, EXPU RGAT I O N .  The act of purging or 
cleansing; as where a bool.: is puOlished w:ith
out its obscene passages,. 

EXPU RGATO R. One ' who corrects. by ex
pu:rging. 

EXaUfESTO R. In Roman law. Olle whC) 
had filled .the office of q1l(£siol'. , A. title given 
'to Tribonian. . Inst. IH·Ocel1l . . § 3. Used ,only jn 
the ablative case, (exqu(£store.) 

EXROGARE. (From ex, 'from, and . rogare, 
to pass , a  law.) In Romu11 1aw. ' To take 
something from an old law by a new law. 
Tayl. Civil Law, 155 . 

'EXT END.  To expand, enlarge, pr01ong, wid-
- en, carry out, further than the originai limit; 
as, to extend the time for filing an' answer, to 

; extend a lease, term of office, charter, railroad 
track, etc. State v. Armstrong, 31 N. M. 22(}, 
243 P. 333, 345 ; Lang v. Pacific Brewing. & 
Malting Co., 44 Oal. App . .  618, 187 P. 81, 83 ; 
Thoma:s v. Westheimer & Daube, 87 Okl. 130, 
209 P. 327, 3:29 ; Lesser-Goldman Ootton 00. 
v. Oache River Drainage Dist., 174 Ark. 160, 
294 S. W. 711, 713 ; Flagler v. Hearst, 62 App. 
Div. 18, 70 N. Y. S. 956 ; Goulding v. Ham
mC)nd, 54 F. 642, 4 O. C. A. 533 ; State v. Scott, 
113 Mo. 559, 20 S. W. l076 ; James v. McMil
lan, 55 Mich. 136, 20 N. 'V. 826 ; Wilson v. 

·.Rousseau, 4' How. 697, 11 L. Ed. 1141 ; , {)rton 
v. Noonan, 27 Wis. 272 ; Moers v. 'Reading, 21 
Pa. 201 ; People v. New York & H. R. Go., 45 
Barb. (N. Y.) 73. To give; as a privileg�. 
Tantum v. Keller, 95 N. J. Eq. 466, 123 A. 299, 
300, 301, 302. To extend a street ,means to 
prolong and continue it in the direction in 
which it already points, but does not include 
deflecting it from the conrse of the existing 
portion. Monroe v. Ouachita. Parish, 47' La. 
Ann. 1061, 17 So. 498 ; In re Charlotte St. , 23 
Pa. ' 288 ; Seattle & M. Ry. 00. 'N'. State, 7 
Wash. 150, 34 P. 551. 22 L. R. A. : 217, 38 Anl. 
St. Rep. 866 ; O. T. Johnson Oorporation v. 
Oity of Los Angeles, 198 Oa1. 308, 245 P. 16-t 
169. 

To "extend" a lease 'or contract is not necessarily 
the same as "renew," for a stipulatio'ri to' renew 
requires the making of a new lease, while one to 
extend does not. Sanders v. Wender, 205 Ky. 422; 
265 S. W. 939, 941. See, also, Nenzel , v; Rochester 
Silver Corporation, 48 " Nev. 41, 226 ' ,P. ll02,. 1105 ; 

Livingston ,Waterworks v. City � �t LlviBgstoD, 53 
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Mont. 1, 162 P. 381, 383, L. R. A. 1917D; 1074 ; Buck
land v. Tarble, _95 Vt. 87, 112 A. 217, 2J.8. But wheth
er a clause 

"
in � lease is a covenant of renewal 

or an agreement for an extension depends on the 
parties' intention and the use of the word "re
newal" ; Freiheit v. Broch, 98 Conn. 166, 118 A. 

828, 829 ; and the two terms may be used practical
ly synonymously ; Blallchon v. Kellerstrass Dis
tilling . Corporation, 2()0 Mo. App. 610, 208 S. W. 484, 
485 ; American Press v. City of St. Louis, _ 314 Mo. 
288, 284 S. W. 482, 486 ; Orr v. Doubleday, Page & 
Co., 157 N; Y. S. 1009, 1012, 172. ApjJ. Div. 96 ;  
American Surety Co. of New York v. State (Tex. 
Civ. App. ) 277 S. W. 790, 793. 

I n  Engl ish Practice 

To v.alue the lands or tenements of a per
son bound by a statute or recognizance which 
has become forfeited, to their full - e.Ttended 
value. 3 Bl. Comm. 420 ; Fitzh. Nat. Brev. 
131. To execute the writ of extent or extendi 
facias (q. v.). 2 Tidd, Pro 1043, 1044. 

I n  Taxatio n 

Extendin� a tax consists in adding to the 
assessment roll the lwecise amount due from 
each person whose name appears thereon. 
"The subjects for taxation having been prop
erly listed, and a basis for apportionment 
established, nothing will remain to fix a defi� 
nite liability but to extend upon the list or 
roll the several proportionate amounts, as a 
charge against the several taxables." Cool
ey, Tax'n (2d Ed.) 423. 

EXTEN D I  FAC I AS. Lat. You cause to be 
extended. In English practice. The name of 
a writ of execution, (derived from its two em
phatic ,yords ;)  more commonly called an "e�
tent." 2 Tidd, Pl'. 1043 ; 4 Steph. Comill. 43; 

EXTENS I O N .  

I n  Mercantile Law 

An allowance ' of additional time for the 
payment of debts. An agreement between a 
debtor and his creditors, by which they al
low him further time. for the payment of his 
liabilities. A creditor's indulgence by giving 
a debtor further time to pay an existing debt. 
State v. Mestayer, 144 La. 601, 80 So. 891, 892. 
Among the French, a similar agreement is 
known by the name of attermoiement. Mer
lin, Repert. mot Attennoiement. 

I n Patent Law 

An extension of the life of a patent for an 
additioI;lal period of seven years, formerly al
lowed by la,,, in the United States, upon proof 
being made that the inventor had not succeed
ed in obtaining ' a reasonable remuneration 
from his patent-right. This is no longer al
lowed, except as to .designs. See Rev. St. U; 
s. § 4924. 
:
EXT E NS n /E. Widely extended in sp\ce, 
time, or scope ; great or wide or capable of be
ing extended. - American ' Cannel Coal Co. v. 
Indiana Cotton Mills, 78 Ind. App. 115, 134 N. 
E. 891, 893. 

.' BX'l'BN'l' 

EXTENSO RES. In old- English law. - - Extend.; 
ers or appraisers. . The name of certain offi-o 
cers appointed to appraise and divide or ap
portion lands. It was their duty to make a 
survey, schedule, or inventory of the lands, 
to �ay them out under certain heads, and 'then 
to ascertain the value of each, as preparatory 
to the division or . partition. Bract. fols. 72b, 
75 ; Britt. c. 71. 

EXTENT. 
I n English Practice 

A writ of �xecution issuing from the ex
chequer upon - a debt due the crown, or upon 
a debt due a private p�rson, if llpon recog
nizance or statute merchant or staple, by 
which the sheriff is directed to appraise . the 
debtor's lands, and, instead of selling them, 
to set them off to the creditor for a term dur� 
ing which the rental will satisfy the .judg� 
mente Hackett V. Amsden, 56 Vt. 201 ; Nason 
v. Fowler, 70 N. H. 291, 47 A. 263. It is ' so 
called because the sheriff is to cause the lands 
to be appraised at their full extended vaTue 
before he delivers them to the plaintiff. 
Fitzh. N. B. 1sL The term is sometimes used 
in the vari.ous states of the United States to 
denote writs which give the creditor posses'
sion of the debtor's lands for a limited time 
till the debt be paid. Roberts v. Whfting, H? 
Mass. 186. 

I n Scotch Practice 

The value or valuation of lands. Bell . .  
The rents, profits, arid issues of lands: 

Skene. 
I n  Gener·al 

-Extent in aid. That kind of extent which 
issues rit the instance and for the benefit of a 
debtor to the crown, for the recovery of a debt 
due to himself. 2 Tidd, Pl'. 1045 ; 4 Steph. 
Comm. 47. This writ was much abused ow
ing to some peculiar privileges possess�d by 
crown-debtors, and its use was regulated by 
stat. 57 Geo. III. C. 117. See 3 Bla. Comm. 
419. 

-Extent in chief. Tihe principal kind of ex
tent, issuing at the suit of the crown, for the 
recovery of the crown's debt. 4 Steph. Comm. 
47. An adverse proceeding by the king, for 
the recovery of his own debt. 2 Tidd, PI'. 
1045. 

-Manorial extent. A survey of a manor made 
by a jury of tenants, often of unfree men 
sworn to sit for the particulars of each ten
ancy, and containing the smallest details as to 
the nature of the service due. These manorial 
extents "were made in the interest of the 
lords, who were anxious that .all due services 
should be done ; but tJhey imply that other 
and greater services are not due, that the 
customary tenants, even though they be un
free men, owe these services for their tene
ments, no less and no more. Statements that 
the tenants are not bound to do seryices of a 
particular kind are not very uncommon" ; 1 



EXTENTA M.ANEltII 

Poll. & Maitl. 343. The "extents" of manors 
are descriptions which give the numbers and 
names of the tenants, the size of their hold
ings, the legal kind of their tenure and the 
kind and amount of their service ; Maitland, 
Material for Hist. E. L. in 2 Sel. Essays in 
Anglo-Amer. Leg. Hist. 87. 

EXTENTA MANE R I I . (The extent or sur
vey of a manor.) The title of a statute pas-sed 
4 Edw. I. St. 1 ;  being a sort of direction for 
making a 8urvey or terrier of a manor, and 
all its appendages. 4 Reeve, EJng. Law, 140. 
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EXT I N G U I SH M ENT. The destruction or 
cancellation of a right, power, contract, or 
estate. Tne annihilation of a collateral thing 
or subject in the subject itself out of which 
it is derived. Prest. Merg. 9. Jj"'or the dis
tinction between an extinguishment and pass
ing a right, see 2 Shars. Bl. Comm. 325, note. 

"Extinguishment" is sometimes confounded with 
"merger;" though there is a clear distinction be
tween them. "Merger" is only a mode of extin
guishment. and applies to estates only under par
ticular circumstances ; but "extinguishment" is a 
term of general application to rights, as well as 
est_es. 2 Crabb, Real Prop. p. 367, § 1487. 

EXT I N G U I S H M ENT O F  COM M O N. Loss of 
EXT ENUATE. To lessen ; to palliate ; to 
mitigate. Connell v. State, 46 Tex. Cr. R. 
259, 81 S. W. 748. 

EXTEN UAT I N G  C I RCU MSTANCES. 

the right to have common. This may happen 

Such 
from various causes. 2 Steph. Com. 41 ; Co. 
Litt. 280 ; 1 Bacon, Abr. 628 ; Cro. Eliz. 59!. 

as render a delict or crime less aggravated, 
heinous, or reprehensible than it · would Qth
erwise be, or tend to palliate or lessen its 
guilt. Such circumstances may ordinarily be 
shown in order to reduce the punishment or 
damages. 

EXTENUAT I O N.  That which renders a 
crime or tort less heinous than it would be 
without it. It is opposed to aggravation. 

EXT ER I O R. TIle phrase "exterior of the 
building" as used in a lease of a building ad
jacent to another building, each having its 
own wall, the two against each other forming 
it solid double wall, means coextensive with 
its external parts and including the four 
walls. B. Siegel Co. v. Codd, 183 Mich. 145, 
149 N. W. 1015, 10'17. 

EXT ER R I TO R I A L I TY. The privilege of 
those persons (such as foreign ministers) whO', 
though temporarily tesident within a state, 
are not subject to the operation of its laws. 
The exemption from the operation of the 
ordinary laws of the state accorded to foreign 
monarchs temporarily within the state and 
their retinue, to diplomatic agents and the 
members of their household, to consuls in non
Ohristian states, and to foreign men of war 
in port. 1 Opp. 460-469. See Oapitulation. 

EXT ERUS. Lat. A foreigner Qr alien ; one 
born abroad. The opposite of aims. 

Exterus non habet terras. An alien holds no 
lands. Tray. Lat. Max. 203. 

EXT I N CT. Extinguished. A rent Is said to 
be extinguished when it is destroyed and put 
out. Co. Litt. 147b. See Extinguishment. 

Extlnoto subjecto, tollitur adjunclum. When 
the subject [or substance] is extinguished, the 
incident [or adjunct] ceases. Thus, W1hen the 
business f6r which a partnership has been 
formed is completed, or brought to an end, 
the partnership itself ceases. lnst. 3, 26, 6 ;  
3 Kent, Comm. 52, note ; Griswold v. Wad-
4ington, 16 Johns. (N. Y.) 438, 492. 

EXT I N G U I S H M ENT O F  COPYH O LD.  In 
English law. A copyhold is said to be ex
tinguished when the freehold and copyhold 
interests unite in the same person and in the 
same right, which may be either by the copy
hold interest coming to the freehold or by the 
freehold interest coming to the copyhold. 1 
Crabb, Real Prop. p. 670, § 864 ; Hutt. 81 ; 
O'ro, Eliz. 21 ; Wms. R. p, 287. 

EXT I N G U I S H M ENT O F  D EBTS. This takes 
place by payment ; by accord and satisfac
tion ; by novation, or the substitution of a 
new debt-or ;  by .merger, when the creditor 
recovers a judgment or accepts a security of 
a higher nature than the original obligation ; 
by a release ; by the marriage of a ferne 80le 
creditor with the debtor, or of an obligee with 
one of two joint obligors ; and where orie 
of the parties, debtor or creditor, makes the 
other his executor. 

EXT I N G U I SH M ENT O F  LEGACY. This oc
curs in case the identical thing bequeathed 
is not in existence, or has been disposed of so 
that it does nqt form part of the testator's 
estate, at the time of his death. Welch v. 
Welch, 147 Miss. 728, 113 So. 197, 198. See 
Ademption. 

EXT I NG U I S H M ENT O F  R EN T. If a person 
have a yearly rent of lands, and afterwards 
purchase those lands, so that he nas as good 
an estate in the land as in the rent, the rent 
is extinguished. Termes de la Ley ; Cowell ; 
00. Litt. 147. Rent may also be extinguished 
by conjunction of estates, by confirmation, by 
grant, by release, and by surrender. 1 Crabbt 
Real Prop. pp. 210-213, § 200. 

EXT I NG U I SH M EN T  O F  WAYS. Tlhis Is 
usually effected by unity of possession. As if 
a man have a way over the close of another, 
and . he purchase that close, the way is ex
tin�ished. 1 Crabb, Real Prop. p. 341, § 384 ; 
2 Washb. Real Prop. 

EXTI RPAT I ON.  In English law. A species 

(j·f· destruction or waste, analogous to estrepe
ment. See Estrepement. 
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£XT I R PAT I O N E. A judicial writ, either be
fore or after judgment, that lay against a per
son who, when a verdict was found against 
him for land, etc., maliciously overthrew any 
house or extirpated any trees upon it. Reg. 
·Jud. 13, 56. 

EXTOCARE. In old records. To grub wood
land, and reduce it to arable or meadow ; "to 
'stock up." Cowell. 

'EXTO RSIVELY. A technical word used in 
indictments for extortion. 

It Is a Bumcient a.verment of a corrupt intent, 
in an indictment for extortion, to allege that the 
defendant "extorsively" took the unlawful fee. 
Leeman v. State, 35 Ark. 438, 37 Am. Rep. 44. 'When 

.a person is charged with extorsively taking, the 
very Import of the word shows that he is not ac
·quiring possel!Sion of his own ; 4 Cox, Cr. Cas. 
:387. In North Carolina. the crime may be charged 
without usIng this word ; State v. Dickens, 2 N. 
-C. 406. 

EXTORT. To compel or coerce, as a confes
sion or information by any means serving to 
overcome one's power of resistance, or mak
ling the confession or admission involuntary. 
:Sutton v. Commonwealth, 207 Ky. 597, 269 S. 
W. 754, 757. 

To gain by wrongful methods, to obtain in 
an unlawful manner, to compel payments by 
means of threats of injury to person, prop
erty, or reputation. McKenzie v. State, 113 
Neb. 576, 204 N. W. 60, 61 ; State v. Richards, 
'97 Wash. 587, 167 P. 47, 48. To take from 
unlawfully ; to exact somethi·ng wrongfully 
by threats or putting in fear. State v. Adams 
(Del.) 106 A. 287, 288, 7 Boyce, 335. See Ex
tortion. 

The natural meaning of the word "extort.. Is to 
obtain money or other valuable thing either by 
compulsion, by actual force, or by the force of 
motives applied to the will, and often more over
powering and irresistible than physical force. Com. 
v. O'Brien, 12 '  Cush. (Mass. ) 90. 

Extortio est crimen quando quia colore offteli 
extorquet quod non est debitum, vel su pra deb
Itum, vel ante tem pus quod est debitum. 10 
Coke, 102. Extortion is a crime when, by col
or of office, any person extorts that which is 
not due, or more than is due, or before the 
time when it is due. 

EXTO RT I ON.  At common law, any oppres
sion by color or pretense of right, and partic
ularly and technically the exaction by an of
ficer of money, by color of his office, either 
when none at all is due, or not so much is due, 
or when it is not yet due. Preston v. Bacon, 
4 Conn. 480 ; 1 Hawk. P. C. (Curw. Ed.) 418. 
See People v. Barondess, 16 N. Y. S. 436, 61 
Hun, 571 ; WI�art. Cr. L. 833. 

The ' unlawful taking by any officer, by color of 
his office, of any money or thing of value that is 
not due to him, or more than is due, or before 
it is due. 4 Bla. Camm. 141 ; Com. v. Saulsbury, 
152 Pa. 554, 25 A. 619 ; 1 Russ. Cr.· 144 ; 2 Bish. 

, EXmA. JUDICIUM 

Cr. L. 390 : U. S. v. Dea.ver . (D: C. ) 14 F. 595 : 
Bush v. State, 19 Ariz. 195, 168 P. 508, 509 : Code 
Ga. 1882, § 4507 (Pen. Co.de 1910, § 302 ) .  

The corrupt demanding or  receiving by  a person 
in omce of a fee for services which should be per
formed gratuitously ; or, where. compensation . is 
permissible, of a larger fee than the law justifies, 
or a fee not due. 2 Bish. Crim. La.w, § 390. 

The distinction between '�bribery" and "extor
tion" seems to .be this : the former offense consists 
in the offering a present, or receiving one, if of-. 
fered ; the latter, in · demanding a fee or present, 
by color of office. Jacob. 

. 

The exaction of money by reason of op
pressive conditions or circumstances. People 
v. Weller, 237 N. Y. 316, 143 N. k. 205, 208, 38 
A. L. R. 613. 

The taking or obtaining of anything from 
another by means of illegal compulSion or 
oppressive exaction ; Daniels v. U. S. (0. C. 
A.) 17 F.(2d) 339, 342 ; State v. Kramer, 115 
A. 8, 11, 1 W. W. Harr. (Del.) 464 ; whether by 
an officer or otherwise ; United States v. 
Dunkley (D. C.) 235 F. 1000, 1001. 

The obtaining of property from another, 
with his consent, induced by . wrongful use of 
force or fear, or under color of official right. 
Pen. Code Cal. § 518 ; .  R. C. S. D. § 4238 
(Comp. Laws 1929, § 4238). And see Cohen v. 
State, 37 Tex. Or. R. 118, 38 S. W. 1005 ; 
People v. Hoffman, 126 Cal. 366, 58 P. 856 ; 
State v. Logan, 104 La. 760, 29 So. 336 ; In re 
Sherin, 50 S. D. 428, 210 N. W. 507, 508 ; 
In re Rempfer, 51 S. D. 393, 216 N. W. 355, 
359, 55 A. L. R. 1346 ; Lee v. State, 16 Ariz. 
291, 145 P. 244, 246, Ann. Cas. 1917B, 131. 

To constitute "extortton," the wrongful use or 
fear must be the operating cause producing con
sent. People v" Biggs, 178 Cal. 79, 172 P. 152, 153. 

For the distinction between "extortion" and 
"exaction," see Exaction. 

EXTRA. A Latin preposition, occurring in 
many legal phrases, and meaning beyond, ex
cept, without, out of, outside. 

EXTRA ALLOWANCE. In New York prac
tice. A sum in addition to costs, which may. 
in the discretion of the court, be allowed to 
the successful party in cases of unusual dif
ficulty. 'See Hascall v. King, 64 App. DIv. 
441, 66 N. Y. S. 1112. 

EX TRA COSTS. In English practice. Those 
charges which do not appear upon the face 
of the proceedings, such as witnesses' ex
penses, fees to counsel, attendances, court 
fees, etc., an affidavit of which must be made, 
to warrant the master in allowing them upon 
taxation of costs. Wharton. 

EXTRA FE.ODUM. Out of his fee ; out of 
the seigniory, or not holden of him that claims 
it. Co. Litt. 1b ; Reg. Orig. 97b. 

EXTRA J U D I C I UM. Extrajudicial; out of 
the proper cause ; out of court ; beyond the 
jurisdiction. See Extrajudicial. 



EXTRA JUS 

EXTRA J US. Beyond the law ; more thnn 
the law requires. In jure, vel extra jus. 
Bract. fol. 169b. 

EXT RA LEGEM. Out of the law ; out of 
the protection o.f the law. 

E.xtra legem positus est civi l iter mortu us. Co. 
Litt. 130. He who is placed out of the law 
is civilly dead. A bankrupt is, as it were, 
civilly dead. International Bank v. Sherman, 
101 U. S. 406, 25 L. Ed. 866. 

EXTRA P RIESENT I A M  MAR I T I .  Out of 
her husband's presence. 

EXTRA QUAT U O R  MAR IA.  Beyond the 
four seas ; out of the kingdom of England. 1 
BI. Comm. 457. 
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out without it, but necess�ry in the sense that 
by means of it the contract could be more 
conveniently and beneficially performed in the 
interest of both parties thereto, and did not 
include work arising out of and entirely in
dep2ndent of the contract, something not 
required in its performance. City of Rich
mond v. Burton, 115 Va. 206, 78 S. E. 560, 563. 
See, also, Fetterolf v. S: & L. Const. Co., 175 
App. Div. 177, 161 N. Y. S. 549, 550 ; McHugh 
v. City of Tacoma, 76 Wash. 127, 135 P. 1011, 
1015. 

EXT RACT, v. To draw out or forth ; to pull 
out from a fixed position. Webster. To "ex
tract" ore within the meaning of a. royalty 
provision in a mining lease contemplates not 
only the removal of the ore from the mine 

EXTRA REG N UM. Out of  the realm. 
Coke, 16a ; 2 Kent, Comm. 42, · note . .  

and throwing it on a dump, but also the 
7 separation of the ore from the dirt and refuse 

in which it was found on the dump. Giersa v. 
E X T RA SERV I C ES, when used with refer
ence to officel's, means services incident to 
the office in question, but for which compen
sation has not been provided by law. Miami 
County v. Blake, 21 Ind. 32. 

EXTRA. T E R R I TO R I U M .  Beyond or without 
the territory. 6 Bin. 353 ; 2 Kent, Comm. 407. 
Outside the territorial limits of a state. 
Milne v. Moreton, 6 Binn. (Pa.) 353, 6 Am. 
Dec. 466. 

Ext ... a territori u m  j us dicenti impune  non  pare
tur. One who exercises jurisdiction out of 
his territory is not obeyed with impunity. 
Dig. 2, 1, 20 ; Branch, Princ. ; 10 Coke, 77 ; 
Stors'; Confl. Laws, § 539. He who exercises 
judicial, authority beyond his proper limits 
cannot be obesed with safety. 

EXTRA V IA M. Outside the way. Where 
the defendant in trespass pleaded a right of 
way in justification, and the replication al
leged that the trespass was committed outside 
the limits of the way claimed, these were the 
technical words to be used. 16 East, 343, 349. 

EXT RA V I  RES. Beyond powers. 
Vires. 

See Ultra 

EXT RA WO R.I{. The term "extra work" in 
a construction contract npplies to work of a 
character not contemplated by the parties 
and not controlled by the contract, while "ad
ditional work" is such as may fairly be pre
sumed to arise in the construction, and is 
within the contract, although not included in 
the plans and specifications. Wilson v. Salt 
Lake City, 52 Utah, 506, 174 P. 847, 850. But 
in a sewer construction contract providing 
·that the city engineer might mal\:e such chang
es in the lines, grades, and dimensions which 
do not entail any extra expense to the con
tractor, the word "extra" was deemed equiva
lent to additional work which was required 
in the performance of the contract, and not 
necessary · to such performance in the sense 
that the contract could not have been carried 

Qreech (Mo. App.) 181 S. W. 588, 589. 

EXT RACT, n. A portion or fragment of a 
writing. In Scotch law, the certified copy. 
by a clerk o.f a court, of the proceedings in 
an action carried on before the court, and of 
the judgment pronounced ; containing also 
an order for execution or proceedings there
upon. Jacob ; Whishaw. 

EXT RACTA C U R lfE.  In old English law. 
The issues or profits of holding a court, aris
ing from the customary fees, etc. 

EXT RA D I T I ON.  The surrender ·of a crim
inal by a foreign state to which he has fled 
fo.r refuge from prosecntion to the state with
in whose jurisdiction the crime was commit
ted, upon the demand of the l atter state, in 
order that he may be dealt with according to 
its laws. Extradition may be accorded as a 
mere matter of comity, or may take place 
under treaty stipulations betwe�n the tWQ 
nations. It also obtains as between the dif
ferent states of the American Union. Terlin
den v. Ames, 184 U. S. 270, 22 S. Ct. 484, 46 
1.1. Ed. 534 ; Fong Yue Ting v. U. S . ,  149 U. S. 
698, 13 S. Ot. 1016, 37 L. Ed. 905. ' 

Extradition between the states must be considered 
and defined to be a political duty of imperfect ob
ligation, founded upon compact, and requiring each 
state to surrender one who, having violated the 
criminal laws of another state, has fled from its j us-: 
tice and is found in the state from which he is 
de�anded, on demand of the executive authority of 
the state from which he fled. Abbott. 

. 

EXT RA-DOTA L PROP ERTY. In Louisiana 
this term is used to designate that property 
which forms no part of the dowry of a woman, 
and which is also called "paraphernal prop
erty." Civ. Code La. art. 2335. Fleitas v. 
Richardson, 147 U. S. 550, 13 S. Ct. 495, 37 
L. Ed. 276. 

EXTR'AHAZA R'DO US. In the law of {nsur
ance. Characterized 0.1' attended by' circum
stances or

' 
conditions of special and unusual 

danger. Reynolds v. Insurance Co.� 47 .�� Y7. 
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597 ; Russell v. Insurance Co., 71 Iowa, 69, 
32 N. W. 95. 

EXTRAH U RA. In old English law. An an
imal wandering or straying ahout, without 
an owner ; an estray. Spelman. 

EXTRAJ U D I C I AL. That which is done, giv
en, or effected outside the course of regular 
judicial proceedings ; not fqunded upon, or 
unconnected with, the action of a court of 
law ; as extrajudicial evidence, an extraju� 
dicial oath. 

That which, though done in the course of 
regular judicial proceedings, is unnecessary 
to such proceedings, or interpolated, or be
yond their scope ; as an extrajudicial opinion, 
(dictum.) 

That which does not belong to the judge 
or his jurisdiction, notwithstanding which he 
takes cognizance of it. 

EXTRAJ U D I C I A L  C O N F ESSI O N .  One made 
by the party out of court, or to any person, 
official or otherwise, when made not in the 
course of a judicial examination or investi
gation. State v. Stevenson, 98 Or. 285, 193 P. 
1030, 1032 ; Mays v. State, 19 Ok!. Cr. 102, 
197 P. 1064, 1070 ; Waide v. State, 13 Ok!. Cr. 
165, 162 P. 1139, 1142 ; State v. Alexander, 
109 La. 557, 33 So. 600 ; U. S. v. Williams, 28 
Fed. Cas. 643. 

EXTRAJ U D I C I A L  OATH. One taken not in 
the course of judicial proceedings, 0'1' taken 
without any authority of law, though taken 
formally before a proper person. State v. 
Scatena, 84 Minn. 281, 87 N. W. 764. 

EXTRALAT ERAL R I G HT. In mining law. 
The right of the owner of a mining claim 
duly located on the public domain to follow, 
and mine, any vein or lode the apex of which 
lies within the boundaries of his location on 
the surface, notwithstanding the course of 
the vein on its dip or downward direction may 
so far depart from the perpendicular as to 
extend beyond the planes which would be 
formed by the vertical extension downwards 
of the side lines of Ihis location. See Rev. 
Stat. U. S. §. 2322 (301 USOA § 26). 

EXTRAM U RAL. As applied to the powers 
of a municipal corporaBion, its "extramural" 
powers are those exercised outside the cor
porate limits, as distinguished from "intra
mural" powers. State v. Port of Astoria, 79 
Or. 1, 154 P. 399, 404. 

EXT RANEUS. 

I n Old Engl ish Law 

One foreign born ; a foreigner. 7 Coke, 16. 

I n  Roman Law 

An heir not born in the family of the tes
tator. Those of a foreign state. The same as 
alienus. Vicat ; Du Cange. 

EXTltAOltDINAltY RXPENS·ES 

Extraneos est subditus q u i  extra terram, i. e., 
potestatem regis natus est. 7 Coke, 16. A 
foreigner is a subject who is born out of the 
territory, i. e., government of the king. 

EXTRAO R D I N ARY. Out of the ordinary ; 
exceeding the usual, average, or normal meas
ure or degree ; beyond or out of the common 
order or rule ; not usual, regular, or of a cus
tomary kind ; remarkable ; uncommon ; rare. 
Ten Eyck v. Episcopal Church, 29 Abb. N. C. 
(N. Y.) 154, 20 N. Y. S. 157 ; The Titania, 19 
F. 103 ; Puget Sound T'raction, Light & Pow
er Co. v. Reynolds (D. C.) 223 F. 371, 378. The 
word ' is both comprehensive and flexible in 
meaning. Zollman v. Baltimore & O. S. W, 
R. Co., 70 Ind. App. 395·, 121 N. E. 135, 140. 

EXTRAO R D I NARY AV ERAGE. A contribu- ' 
tion by all the parties concerned in a mercan
tile voyage, either as to the vessel or cargo, 
toward a loss sustained by some of the par
ties in interest for the benefit of all. Wilson 
v. Oross, 33 Cal. 69. 

EXTRAO RD I NARY CA R E. Synonymous 
with greatest care, utmost care, highest de
gree ()f care. Railroad 00. v. Baddeley, 54 
Ill. 24, 5 Am. Rep. 71 ; Railway Co. v. Causler� 
97 Aln . 235, 12 So. 439. See Care ; Diligence � 
Negligence. 

EXTRAO R D I NARY CAS E. "The extraordi:
nary motions or cases contemplated by the 
statute are such as do not ordinarily oc�ur in 
the transaction of human affairs ; as, when a 
man has been convicted of murder, and it 
afterwards appears that the supposed de
ceas� is still alive, or where one is convicted 
on the. testimony of a witness who is subse
quently found guilty of perjury in giving that 
testimony, or where there has been some prov
idential cause, and cases of like character." 
Herrington v. State, 32 Ga. App. 83, 123 S.  
E. 147, 148 ; Farmers' Union Warehouse of 
Metter v. Boyd, 31 Ga. App. 104, 119 S. E. 
542. 

EXTRAO R D I N ARY DAN G E R. In the law of 
master and servant, one not ordinarily inci
dent to the service. Piorkowski v. A. Leschen 
& Sons Rope Co., 190 Mo. App. 597, 176 S. W. 
258, 260. 

EXTRAO R D I NA RY EX PENS ES. This term 
in a constitutional provision that the state 
may incur indebtedness for extraordinary ex
penses, means other than ordinary expenses 
and such as are incurred by the state for the 
promotion of the general welfare, compelled 
by some unfores·een condition whiClh is not 
regularly provided for by law� such as flood, 
famine, fire, earthquake, pestil�nce, ' war, or 
any other condition that will compel the state 
to put forward its highest endeavors to pro
tect the people, their property, liberty, 01' 
lives. State v. Davis, 113 Kan. 4, 213 P. 17l, 
172. 
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EXTRA O R D I NARY F LO O D. One of those nected with the employment. Emerick v. 
unexplained visitations whose comings are Slavonian Roman Greek Catholic Union, 93 
not foreshadowed by the usual course of na- N. J. Law, 282, 108 A. 223. 
ture, and whose , magnitude and destructive-
ness could not have been anticipated or pro- EXTRAO R D I NARY SERV I CES. As applied 
vided against by the exercise of ordinary fore- to the care and attention of an old and infirm 
sight. Eikland v. Casey (C. C. A.) 266 F. 821, person, such services as are unusual, extra, 
823, 12 A. L. R. 179 ; Clements v. Phamix Util- or above those generally required or to be 
ity Co., 119 Kan. 190, 237 P. 1062, 1065. One anticipated in usual course of things, not such 
of such unusual occurrence that it could not services as are rendered to an old and feeble 
have been foreseen ' by men of ordinary ex- person, even though sick, which are not dif
perience and prudence. Soules v. Northern ferent from those usually required by such 
Pac. R. Co., 34 N. D. 7, 157 N. W. 823, 830, persons in similar circumstances. Allen v. 
L. R. A. 1917 A, 501. A flood is not extraor- Smith, 208 Ky. 207, 270 S. W. 782, 783. 
dinary which is such as residents of the neigh-
borhood might expect from their observation. EXT RAPA RO C H I A L. Out of a parish ; not 
Oity of Richmond v. Cheatwood, 130 Va. 76. within the bounds or limits of any parish. 
107 S. E. 830, 833. 1 BI. Comm. 113, 284. 

EXTRA O R D I NARY RA I N FA L L. Not such 
a downpour of rain as may not have been 
known to occur, but only such rainfall that 
is so unusual and extraordinary that men of 
ordinary prudence would not have anticipated 
and provided for. City of Portsmouth v. 
Weiss, 145 Va. 94, 133 S. E. 781, 'i87. 

'EXTRAO R D I NARY REM ED I ES. �e writs 
of mandamu,9, quo warranto, habea8 C01'PUS, 
and some others are sometimes called "ex
traordinary remedies," in contradistinction to 
th� ordinary remedy by action. Receivership 
is also said to be an "extraordinary remedy." 
Prudential Securities Co. v. Three Forks, H. 
& M. V. R. Co., 49 Mont. 567, 144 P. 158, 159. 

EXTRAO R D I N ARY R EPAI RS. Within the 
meaning of a lease, such as are made neces
sary by some unusual or unforeseen occur
rence which does not destroy the building but 
merely renders it less suited to the use for 
which it was intended. Nixon v. Gammon, 
191 Ky. 175, 229 S. W. 75, 77. 

EXTRAO R D I NARY R I SI<. In connection 
with the doctrine of assumption of risk, an 
"extraordinary risk" is not one which is un
common or unusual in the sense that it is 
rare, but is one which arises out of unusual 
�onditions not resulting in the ordinary course 
of business, as by reason of the master's neg
ligence. Leyba v. Albuquerque & Cerrillos 
Coal Co., 22 N. M. 455, 164 .P. 823, 825 ; Van 
Kirk v. Butler, 19 N. M. 597, 145 P. 129, 132 ; 
Houston Lighting & Power Co., 1905 v. Conley 
-(Tex. Oiv. App.) 1il S. W. 561, 563. The ex
pression is generally used to describe risk� 
arising from the negligence of the master. 
Emanuel v. Georgia & F. Ry. Co., 142 Ga. 543, 
83 S. E. 230� 231 ; Tenney v. Baird Machine 
Co., 87 Conn. 119, 87 A. 352, 354 ; Royal Col
lieries Co. v. Wells, 210 Ky. 600, 276 S. W. 
515, 518. An , "extraordinary risk" is a risk 

, which may �e obviated by the exercise of rea
sonable care by the employer. Wheeler v. 
Chicago & 'W. I. R. Co., 267 Ill. 306, 108 N. E. 
·830, 336 ; Louisiac,a Ry. & Nav. Co. of Texas 
v. Disheroon (Tex.- Civ. App.) 295 S. W. 250, 

. 252. It is a risk which is only indirectly con-

EXTRATERR I T O R I A L I TY. The extraterri
torial operation of laws ; that is, their opera
tion upon persons, rights, or jural relations, 
existing beyond the limits of the enacting 
state, but still amendable to its laws. A term 
used, especially formerly, to express, in lieu 
of the word eatte.rritoriality (q. 'V.), the exemp
tion from the obligation of the laws of a state 
granted to foreign diplomatic agents, war
ships, etc. Wheaton, § 224. The term is used 
to indicate jurisdiction exercised by a nation 
in other countries, by treaty, as, by the United 
States in China or Egypt ; or by its own 
ministers or consuls in foreign lands. Crime 
is said to be extraterritorial when committed 
in a country other than that of the forum in 
which the party is tried. See 2 Moore, Int. 
L. Dig ; U. S. v. Lucas (D. C.) 6 F.(2d) 327, 
328. 

EXT RAVAGANTES. In canon law. Those 
decretal epistles which were published after 
the Clementines. They were so called be
cause at first they were not digested or ar
ranged with the other papal constitutions, 
but seemed to be, as it were, detached from 
the canon law. They continued to be called 
by the same name when they were afterwards 
inserted in the body of the canon la w. The 
first extra vagantes are those of Pope John 
XXII., successor of Clement V. The last col
lection was brought down to the year 1483, 
and was called the "Common Extravagnntes," 
notwithstanding that they were likewise in
corporated with the rest of the canon law. 
Enc. Lond. 

EXTREM E. At the utmost point, edge, or 
border ; most remote. Last ; conclusive. 
Greatest, highest, strongest, or the like. Im
moderate ; violent. Webster. 

EXTREM E CASE. An extreme case, in 
wMch an injunction granted inadvertently or 
improvidently may be dissolved ex parte, 
means one in which the injunction was mani
festly granted improperly, and its ·continua
tion until hearing in due course might cause 
great injury. Teacle V,. Hughes, 146 La. 195, 
83 So. 457, 458. , , 
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EXTREM E CRUELTY. In the law of di
vorce. The wrongful inflietion of grevious 
bodily injury or grievous mental suffering. 
Civ. Code Cal. § ��. .Either personal violence 
or the reasonable apprehension thereof, or a ·  
systematic course of ill treatment affecting 
health and endangering life. Morris v. Mor
ris;\14 Cal.. '79, 73 :Am. Dee. 615 ; Harratt v. 
Harratt, 7 N. H. 198, 26 Am. Dee. 730 ; Car
penter v. Carpenter, 30 Kan. 712, 2 P. 122, 46 
Am. Rep. 108. Any . conduct constituting · ag
gravated or inhuman ill treatment, having re
gard to the physical and temperamental con
stituti-on of the parties and all the surround
ing circumstances. Donald v. Donald, 21 Fla. 
573 ; Blain v. Blain, 45 Vt. '544 ; Poor T. 
Poor, 8 N. H. 315, 29 Am. Dee. 664. 

EXTREME HAZARD. To constitute extreme 
hazard, the sifuation of a vessel must be such 
that there is imminent danger of her being 
lost, notwithstanding all the · means that C?an 
be applied to get her off. King v. Hartford 
Ins. Co., 1 Conn. 421. 

EXTRE M I S. When a person is sick beyond 
the hope of recovery, and near death, he is 
said to be m emtremi8. 

EZABDAB. 

EXU LARE. In old EngUsh law. To exile 
01" banish. Nullu8 liber homo, e:culetur, nisi, 
etc., no freeman shall be exiled, unless, etc. 
Mag�a, Charta, C. 29 ; 2 lnst. 47. 

EXU PE RARE. To overcome ;  - to  apprehend 
or take. Leg. Edm. c. 2. 

Ey. A watery place ; water. 00. Litt. 6. 

EYD E. Aid ; assistance ; relief. A subsidy. 

EY E-W ITNESS. One who saw the act, fact, 
or transaction to which he testifies. Dis
tinguished from an ear-witness, (a-urltus.) 
See Fiedler v. Iowa State Traveling Men's 
A�n, 191 Iowa, 281, 119 N. W. 311, 319 ; 
Bankers' Health & Accident ARs'n v. Wilkes 
(Tex. Civ. App.) 209 S. W. 230, 233. Compare 
Rastede v. Ohicago, St. P., 1\:[. & O. Ry. Co., 
203 Iowa, 430, 212 N. W. 751, 755 ; Ellis v. 
Interstate Business Men's 'Acc. Ass'n, 183 
Iowa, 1279, 168 N. W. 212, 216, L. R. A. 1915.F, 
414 ; Lun.dberg V. Interstate Business Men's 
Acc. Ass'n, 162. Wis. 474, 156 N. W. 482, 484, 
Ann. Cas. 1916D, 661. 

EYOTT. A small island arising in a river. 
Extromls probatls, pr8lsumuntur media. Ex� Fleta, I. 3, c. 2, § b ;  Bract. I. 2, c. 2. 
tremes being proved, intermediate things are 
presumed. Tray. Lat. Max. 207. 

EXTREM I TY. The furthest point. Roberts 
T. Hart (Tex. Civ. App.) 165 S. W. 473, 416. 

EXT R I N S I C. Foreign ; from outside sourc
es ; dehora. As to extrinsic evidence, see 
Evidence. 

EYRE. A journey ; a court of itinerant jus
tices. Justices in eyre were judges commis
sioned in Anglo-Norman times in England 
to travel systematically throug.h the kingdom, 
once in seven years, holding courts in speci
fied places for the trial of certain descriptions 
of causes. 

EKTUMJE. In old records . . Relics. Cowell. EYRER. L. Fr. To travel or journey ; to ' 
go about or itinerate. Britt. c. 2. See Eyre. 

EXUERE PATRIAM. To throw off or re
nounce one's country or natl�e allegiance ; 
to expatl'iate one's self. Phillim. Dom. 18. 

EZARDAR. In Hindu law. A farmer or 
renter of land in the districts of Hindoostan. 
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F 
F. The sixth letter of the alphabet. Under made up In rows. Soule v. Northern Con
the old English criminal law, this letter was struction Co., 33 Cal. App. 300, 165 P. 21, 22. 
branded upon felons upon their being admit
ted to clergy ; as also upon those convicted of 
fights or frays, Qr falsity. Jacob ; Cowell ; 
2 Reeve, Eng. Law, 392; 4 Reeve, Eng. Law, 
485. 

F. A. S. Free alongs.ide ship. Larkin v. Geis
enheimer, 201 App. Div. 741, 195 N. Y. S. 577, 
578; Bardach Iron & Steel Co. v. Tenenbaum, 
136 Va. 163; 118 S. E. 502, 506; Iwai & Co. 
v. Hercules Powder Co., 162 Ga. 795, 134 S. 
E.  763. The term implies delivery at do,ck 
for ship named. Christenson v. Gorton-Pew 
Fisheries Co. (C; C. A.) 8 F.(2d) 689, 691. 

A lumber contract providing that prices were t. 
(). b., f. a. s. is too indefinite for enforcement ; the 
€xpression "f. o. b." designating that the seller 
should bear the expense of loading onto the vessel, 
while the expression "f. a. s." denotes that the 
lumber should merely be placed within reach of the 
vessel's tackle. McGowin Lumber & Export Co. v. 
R. J. & B. F. Lumber Co., 192 Ala. 35, 68 So. 263, 
264. 

FAB R I C  LANDS. In English law. Lands 
given towards the maintenance,' rebuilding, 
or repairing of cathedral and other churches. 
Cowell ; Blount. Ca lIed by the Saxons tim
ber-la,nds. Spelman. 

It was the custom, says Cowell, for almost every 
one to give by will more or less to the fabric of 
the cathedral or parish church where he lived. 
These lands so given were called fabric lands, be
cause given ad fabricam ecclesire reparandam (for 
repairing the fabric of the church). 

FAB R I CA. In old English law. The making 
or coining of money. 

FABR I CARE. Lat. To make. Used in old 
English law of a lawful coining, and also of 
an unlawful making or counterfeiting of coin. 
Used in an indictment for forging a bill of lad
ing ; 1 Salk. 341. 

FAB R I CATE. To invent; to devise falsely. 
Invent is sometimes used in a bad sense, but 

F. O.  B. In mercantile contracts, this ab- fabricate never in any other. To fabricate a 
breviation means "free on board," and im- story implies that it is so contrary to proba
ports that the seller or ,consignor of goods bility as to require the skill of a workman 
will deliver them on the car, vessel, or oth- to induce belief in it. Crabbe, Syn. The 
-er conveyance by which they are to, be trans� word implies fraud or falsehood ; a false or 
ported without expense to the buyer or con- fraudulent concoction, knowing it to be 
signee, that is, without charge for packing, wrong. L. R. 10 Q. B. 162. 
crating, drayag-e, etc., until delivered to the To fabricate evidence is to arrange or man
carrier. Vogt v. Shienbeck, 122 Wis. 491, ufacture circumstances or indicia, after the 
100 N. W. 820, 67 L. R. A. 756, 106 Am. St. fact committed, with the purpose of. using 
Rep. 989; Silberman v. Clark, 96 N. Y. 523; them as evidence, and of deceitfully making 
Sheffield Furnace Co. v. Hull Coal & Coke them appear as if accidental or unuesigned ; 
Co., 101 Ala. 446, 14 So. 672; County Board to devise falsely or contrive by artifice with 
of Education of Jefferso,n County v. Oement the intention to deceive. Such evidence may 
Products Co., 209 Ala. 310, 96 So. 236, 237; be wholly forged and artificial, or it may con
Hatcher v. Ferguson, 33 Idaho, 639, 198 P.· sist in so warping and distorting real facts as 
680, 681, 16 A. L. R. 590; Fulton v. W. R. to create an erroneous impression in the minds 
Grace & Co., 143 Va. 12, 129 S. E. 374, 378; of those who observe them and then present
Hettrick Mfg. Co. v. Srere, 235 Mich. 306, 209 ing such impression as true and genuine. 

FABR I CATED EVI DEN CE. Evidence manu
factured or arranged after the fact, and either 
wholly false or else warped and discolored by 
artifice and contrivance with a deceitful in
tent. See supra. 

FAB R I CATED FACT. In the law of evi
dence. A fact existing only in statement, 
without any foundation in truth. An actual 
or genuine fact to which a false appearance 
has been designedly given ; a physical object 
placed in a false connection with another, or 
with a person on whom it is designed to cast 
suspicion. 

N. "Y. 97, 98; Schirmer v. Union Brewing & 
Malting Co., 26 Cal. App. 169, 146 P. 194, 196; 
Skinner v. James Griffiths & Sons, 80 Wash. 
291, 141 P. 693 ; Cuero Cotton Oil & Mfg. Co. 
v.· Feeders' Supply Co. (Tex. Civ. App.) 203 
s. W. 79, 81; In re Charles T. Stork & 00. 
(0. C. A.) 271 F. 279, 281. When used in con
nection with the price of goods, the term is 
commonly construed as fixing only the price, 
and not as relating to the time, place, or mode 
of delivery. Lee v. Northway Motor S ales 
Co. (R. I.) 121 A. 425; Early-Foster Co. v. 
A. P. Moore's Sons (T'ex. Civ. App.) 238 S. 
"Y. 299, 303; Burton & Beard v. Nacogdoches 
Crate & Lumber Co. (Tex. Civ. App.) 161 S. 
W. 25, 2,6; Pond Creek Mill & Elevator Co. 
v. Clark (C. O. A.) 270 F. 482, 486. FAB U LA. In old European law. A contract 

or formal agreement ; particularly used in 
FAB R I C. With referenc� to the reinforce- the Lombardic and Visigothic laws to denote 
ment of concrete, a union of drawn wires a marriage contract or a will. Burrill. 
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F ACE. The outward appearance or aspect of 
a thing. 

-Face amount� The "face amount" of an in
strument is that shown by the mere language 
employed, and excludes any accrued interest. 
Burns v. Corn Exch. Nat. Bank of Omaha, 
Neb., 33 Wyo. '474, 240 P. 683, 687. See Face 
of instrument. 

-Face of book. Under an act providing that 
a public or private statute or the proceedings 
of any legislative body purporting on the face 
of the book to be printed by authority of the 
government of the state are evidence with
out further proof, the "face of the book" and 
the "title page" need not coincide, as "face" 
is used in contradistinction to "cover." Pen
sacola, St. A. & G. S. S. Co. v. Brooks, 14 Ala. 
App. 364, 70 S o. 968, 970. 

-Face of instru ment. That which is shown by 
the mere language employed, without any 
explanation, modification, or addition from 
extr'insic facts or evidence. Adopted in Re 
Stoneman (Sur.) 146 N. Y. S. 172, 175. Thus, 

if the express terms of the paper disclose a 
fatal legal defect, it is said to be "void on its 
face." Regarded as an evidence of debt, the 
face of an instrument is the principal sum 
which it expresses to be due or payable, with
out any additions in the way of interest or 
costs. Osgood v. Bringolf, 32 Iowa, 265. See, 
also, State v. Newby, 169 Wis. 208, IfC1 N. W. 
953, 954. 

r ACIO UT DE,S 

prise any one that it is issued without author
ity. Pankewicz v. Jess, 27 Cal. App. 340, 149 
P. 997, 998. See, also, Allen v. Cooling, 161 
Minn. 10, 200 N. W. 849, 851 (promissory note). 

F ACERE. Lat. To do ; to make. Thus, 
fa.c.ere defaltam, to make default ; fa cere 
duellum, to make the duel, or make or do bat
tle ; facere {in em, to make or pay a fine ; 
facere legem, to make one's law ; fa cere sa
cramentum, to make oath. 

FAC I AS. That you cause. Occurring in the 
phrases "SCJire tamas," (that you cause to 
know,) "fieri facias," (that you cause to he 
made,) etc. Used also in the phrases Do ut 
facias (I give that you may do), Facio ut 
facias (I do that you may do), two of the 
four divisions of considerations made by 
Blackstone, 2 Comm. 444. See Facio ut des ; 
l!'acio ut facias. 

FA C l EN DO. In doing or paying ; in some 
activity. 

F AC I ES. Lat. The face or countenance ; 
the exterior appearance or view; hence, con
templation or study of a thing on its external 
or apparent side. Thus, prima facie means 
at the first inspection, on a preliminary or 
exterior scrutiny. When we speak of a 
"prima facie case," we mean one which, on 
its own showing, on a first examination, or 
without investigating any alleged defenses, 
is apparently good and maintainable. 

-Face of j udg,ment. The sum for which it was FAC I LE. In Scotch law. Easily persuaded ; 

rendered, exclusive of interest. Osgood v. easily imposed upon. Bell. 

Bringolf, 32 Iowa, 265. See, also, Face of in
strument. 

-Face of pol icy. A phrase which, as used in 
a statute forbidding life insurance policies to 
contain provision for any mode of settlement 
at maturity 9f less value than the amount in
sured on the "face of the policy," does not 
mean merely the first page, but denotes the 
entire insurance contract contained in the pol
icy, including a rider attached and referred 
to on the first page. Julius v. Metropolitan 
Life Ins. Co., 299 Ill. 343, 132 N. E. 435, 437, 
17 A. L. R. 956. 

-Face of reoord. The entire record in a case, 
not merely what the judgment recites. Gar
son v. Taylor (Tex. Civ. App.) 261 S. W. 824 ; 
San Bernardo Townsite Co. v. Hocker (Tex. 
Civ. App.) 176 S. W. 644, 646. 

-Face value. This term, in a statute taxing 
transfers of corporate stock, means par value. 
Goodyear Tire & Rubber Co. v. U. S., 273 U. S. 
100, 47 S. Ct. 263, 71 L. Ed. 558. See, also In 
re Stoneman (Sur.) 146 N. Y. S. 172, 174. 

-Regu lar on its face. Process is "regular on 
its face" when it proceeds from a ,court, offi
cer, or body having authority of law to issue 
process of that nature, and is legal in form 
and contains nothing to notify or fairly ap-

BL.LA w DIeT. (3D En.)-47 

FAC I L I T I ES. That which promotes the ease 
of any action, operation, transaction, or 
course of conduct. Webster. In a statute 
giving the Public Service Commission control 
over the service and facilities of public serv': 
ice companies, "facilities" means something 
owned by or under the control of a public 
utility. Borough of Swarthmore v. Public 
Service Commission, 277 Pa. 472, 121 A. 488, 
489. The term denotes inanimate means 
rathan than human, agencies. Sloss-Shef
field Steel & Iron Co. v. Smith, 185 Ala. 607, 
64 So. 337, 338. 

Also, a name formerly given to certain 
notes of sOJ;ne of the banks in the state of 
Connecticut, which were made payable in· two 
years after the close of the war of 1812_. 
Springfield Bank v. Merrick, 14 Mass. 322. 

FA C I LI TV. In Scotch law. Pliancy of dis
position. Bell. 

Facinus quos inqu inat requat. Guilt makes 
equal those whom it stains. 

FAC I O  UT D ES. (Lat. I do that you may 
give.) A species of contract in the civil law 
(being one of the innominate contracts) which 
occurs when a man agrees to perform any
thing for a price either specifically mentioned 
or left to the determination of the law to 
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set a value on it ; as when a servant hires 
himself to his master for certain wages or an 
agreed sum of money. 2 Bl. Comm. 445,. Al
so, the consideration of that species of con
tract. 

FAC I O  UT FAC I AS. (Lat. I do that you 
may do.). The consideration of that species 
of contract in the civil law, or the contract 
itself (being one of the innominate contracts), 
which occurs when I agree with a man to do 
his work for him if he will do mine for me ; 
or if two persons agree to marry together, 
or to do any other positive acts on both sides ; 
or it may be to forbear on one side in con
sideration of something done on the other. 
2 B1. Comm. 444. 

F ACS I M I LE. An exact copy, presening aU 
the marks of tIle original. 

FACS I M I LE P R O BATE. In England, where 
the construction of a will may be affected by 
the appearance of the original paper, the court 
will order the probate to pass in facsimile, 
as it may possibly help to show the meaning 
of the testator. 1 Williams, Ex'rs (7th Ed.) 
331, 386, 566. 

F ACT. A thing done ; an action performed 
or an incident transpiring ; an event or cir
cumstance; an actual occurrence. An actual 
happening in time or space or an event mental 
or physical. Fowler-Curtis Co. v. Dean, 203 
App. Div. 317, 196 N. Y. S. 750,754: German
American Ins. Co. v. Huntley, 62 Ok1. 39, 161 
P. 815, 817. That which has taken place, 
not what might or might not have taken place. 
Churchill v. :Meade, 92 Or. 626, 182 P. 3u8, 
371. 

A fact is either a state of thingR, that is. an ex
istence, or a motion, that is, an event. 1 Benth. Jud. 
Ev. 48. 

Fact (factum, fait) stands in lawbooks for: 1. An 
act ; 2. For a completed and operative transaction 
brought about by sealing and ex�cuting a certain 
sort of writing, and so for the instrument itself, a 
deed (factum); 3. As designating what exists, in 
contradistinction to what should exist (de facto as 
contrasted with de jure); 4. As indicating things, 
events, actions, conditions, as happening, existing, 
really taking place. Thayer, Evid. 190. 

"Fact" was formerly used almost exclusively in 
the sense of "action" or "deed." This usage sur
vives in phrases such as "accessory before the fact." 

I n the Law of Evidence 

A circumstance, event or occurrence as it 
actually takes or took place ; a physical ob
ject or appearance, as it actually exists or 
existed. An actual and absolute reality, a s  
distinguished from mere supposition o r  opin
ion ; a truth, as distinguished from fiction or 
error. Burrill, Circ. Ev. 218. "Facts" and 
"evidence" are sometimes used interchange
ably. l\Iackey v. First Nat. Bank (Mo. App.) 
293 S. W. 66, 71. 

"Fact" is very frequently used in opposi
tion or contrast to "law." Thus, questions 
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of faot are for the jury; questions of law 
for the court. So an attorney at law is an 
officer of the courts of justice ; an attorney 
in tact is appointed by the written authoriza
tion of a principal to manage business affairs 
usually not professional. ]j�raud in tact con
sists in an actual intention to defraud, car
ried into effect ; while fraud imputed by law 
arises from the man's conduct in its neces
sary relations and consequences. 

The word is much used in phrases which con
trast it with law. Law is a principle ; fact is 
an event. Law is conceived ; fact is actual. Law 
is a rule of duty ; fact is that which has been 
according to or in contravention of the rule. The 
distinction is well illustrated in the rule that the 
existence of foreign laws is matter of fact. With
in the territory of its jurisdiction, law operates 
as an obligatory rule which judges must recognize 
and enforce ; but, in a tribunal outside that juris
diction, it loses its obligatory force and its claim 
to judicial notice. The fact that it exists, if im
portant to the rights of parties, must be alleged 
and proved the same as the actual existence of any 
other institution. Abbott. 

The terms "fact" and "truth" are often used in 
common parlance as synonymous, but, as employed 
in reference to pleading, they are widely different. 
A fact in pleading is a circumstance, act, event, or 
incident ; a truth is the legal principle which 
declares or governs the facts and their operative 
effect. Admitting the facts stated in a complaint, 
the truth may be that the plaintiff is ·not entitled, 
upon the face of his complaint, to what he claims. 
The mod� in which a defendant sets up that truth 
for his protection is a demurrer. Drake v. Cock
roft, 4 E. D.  Smith (N. Y.) 37. 

In General 

-Collateral facts. Such as are outside the 
controversy or are not directly connected with 
the principal matter or issue in dispute. Sum
merom' v. Felker, 102 Ga. 254, 29 S. E. 448; 
Garner v. State, 76 Miss. 515, 25 South. 363. 

-Dispositive facts. See that title. 

-Evidentiary facts. Those which have a 
legitimate bearing on the matter or question 
in issue and which are directly (not inferen
tially) established by the evidence in the case. 
Woodfill v. Patton, 76 Ind. 579, 40 Am. Rep. 
269. 'l'hose furni�hing evidence of some oth
er fact. :Maeder Steel Products Co. v. Zanel-
10, 109 01'.5-62, 220 P. 155, 158; Oregon Home 
Builders v. Montgomery Inv. Co., 94 Or. 349, 
184 P. 487, 489. Facts whkh can be direct
ly established by testimony or evidence ; -dis
tinguished from "ultimate facts.'� Real Es
tate Title, Ins. & Trust Co. v. Lederer (D. C.) 
229 F. 799, 804. 
-Faots in issue. Those matters of fact on 
which the plaintiff proceeds by his action, and 
which the defendant controverts in his 
pleadings. Oregon Home Builders v. Mont
gomery Inv. Co., 94 Or. 349, 184 P. 487, 490 ; 
Maeder Steel Products Co. v. Zanello, 1oo Or. 
562, 220 P. 155, 158; Glenn v. Savage, 14 Or. 
567 , 13 Pac. 442 ; King v. Chase, 15 N. H. 
9 , 41 Am. Dec. 675 ; Caperton v. Schmidt, 26 
Cal. 494, .8'5 Am. Dec. 187. 

BL.LAW DI<Yl'.(3n En.) 
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-Fact material to risk. See l\Iateri�l fact, Dec. 721; Murphy v. Insurance Co., 205 Pa. 
444, 55 A. 19; Penn Mut. L. Ins. Co. v. ¥e
chanics' Say. Bank, 72 F. 413, 19 C. C. A. 

-Finding of fact. In this phrase, the term 286, 38 L. R. A. 33. 
"fact" denotes the inferences drawn by the 
trior from ascertained facts. Porter v. In
dustrial Commission of 'Yisconsin, 173 Wis. 
267, 181 N. W. 317, 318. 

- I m m aterial facts. Those which are not es-
sential to the right of action or defense. 

� 

-Inferential facts. Such as are established 
not directly by testimony or other evidence, 
hut by inferences or conclusions drawn from 
the evidence. Railway Co. v. Miller, 141 Ind. 
533, 37 N. E. 343. 

-J urisdictional facts. Those matters of fact 
which must exist before the court can prop
erly take jurisdiction of the particular case, 
as, that the defendant has been properly serv
ed with process, that the amount in con
troversy exceeds a certain sum, that the par
ties are citizens of different states, etc. No
ble v. Railroad Co., 147 U. S. 165, 13 S.  Ct. 
271, 37 L. Ed. 123. 

-Material fact. (In contracts.) One which .con
stitutes substantially the consideration of the 
contract, or without which it would not have 
been made. Lyons v. Stephens, 45 Ga. 143. 
(In pleading and practice.) One which

' 
is 

essential to the case, defense, application, etc., 
and without which it could not be supported. 
Adams v. 'Yay, 32 Conn. 168 ; Sandheger v. 
Hosey, 26 'V. Va. 223 ; Davidson v. Hackett, 
49 'Vis. 186, 5 N. W. 459 ; Hansen v. Sandvik, 
128 Wash. 00, 222 P. 205, 207. One which 
tends to establish any of issues raised. Sher
wood Bros. v. Yellow Cab Co. of Philadel
phia, 283 Pa. 488, 129 A. 563, 564. The "ma
terial facts" of an issue of fact are such 
as are necessary to determine the issue. 
Woolman Const. Co. v. Sampson, 219 Mich. 
125, 188 N. W. 420, 422. (In insurance.) A 
fact which, if communicated to the agent 
or insurer, would induce him either to de
cline the insurance altogether, or not accept 
it unless a higher premium is paid. Farber 
v. American Automobile Ins. Co., 191 Mo. App. 
307, 177 S. 'V. 675, 681 ;  Berry v. Equitable 
Fire & Marine Ins. Co. (Mo. App.) 263 S. W. 
884, 886 ; Missouri State Life Ins. Co. v. Dos
sett (Tex. Civ. App.) 265 S. W. 254, 257 ; 
Franklin Life Ius. Co. v. Dossett (Tex. Civ. 
App.) 265 S. W. 259, 262. One which neces
sarily has some bearing on the SUbject-matter. 
Wittels Loan & Mercantile Co. v. American 
Cent. Ins. Co. (Mo. App.) 273 S. W. 1084, 1086. 
A. fact which increases the risk, or which, 
if disclosed, would have been a fair reason 
for demanding a higher premium ; any fact 
the knowledge or ignoran{'e of which would 
naturally influence the insurer in making or 
refusing the contract, or in estimating the 
degree and character of the risk, or in fixing 
the rate. Boggs v. Insurance Co., 30 Mo. 68 ; 
Clark v. Insurance Co., 40 N. H. 338, 77 Am. 

-Principa,1 fact. In the law of evidence. A 
fact sought and proposed to ;be proved by evi
dence of other facts (termed "evidentiary 
facts") from which it is to be deduced by in
ference. A fact which is the principal and 
ultimate object of an inquiry, and respecting 
the existence of which a definite belief is 
required to be formed. 3 Benth. Jud. Ev. 3 ;  
Burrill, Circ. Ev. 3, 119. 

-Ultimate fact. The final or resulting fact 
reached by processes of logical reasoning from 
the detached or successive facts in evidence, 
and which is fundamental and determinative 
of the whole case. Levins v. Rovegno, 71 Cal. 
273, 12 P. 161 ; Kahn v. Central Smelting 
Co;, 2 Utah, 371 ; Caywood v. Farrell, 175 Ill. 
480, 51 N. E. 775 ; Maeder Steel Prodncts Co. 
v. Zanello, 109 Or. 562, 220 P. 155, 159. The 
final resulting effect reached by processes of 
legal reasoning from the evidentiary facts. 
Oregon Home Builders v. Montgomery Inv. 
Co., 94 Or. 349, 184 P. 487, 489. See, also, 
Ultimate facts. 

FACTA. In old English law. Deeds. Facta 
armorum, deeds or feats of arms ; that is, 
jousts or tournaments. Cowell. 

Facts. Facta et Ca81/,S, facts and cases. 
Bract. fol. lb. 

Facta sunt potentiora verbis. Deeds [or facts] 
are more powerful thiln words. 

Facta tenent m u lta qUa! fieri prohibe·ntur.  12 
Coke, 124. Deeds contain many things which 
are prohibited to be done. 

FACTI O  TESTAMENTI .  In the civil law. 
The right, power, or capacity of mal.:ing a 
will ; called "factio acH.va." Inst. 2, 10, 6. 

'l�'he right or capacity of taking by will ; 
called "factio pass iva." Inst. 2, 10., 6 ;  Vicat, 
Voc. Jur. 

FACTO. In fact; by an act ; by the act or 
fact. Ipso facto, by the act itself ; by the 
mere effect of a fact, without anything su
pel'added, or any proceeding upon it to give 
it effect. 3 Kent, Comm. 55, 58. 

FACT O R. A commercial agent, employed by 
a principal to sell merchandise consigned to 
him for that purpose, for and in behalf of 
the principal, but usually in his own name, 
being intrusted with the possession and con
trol of the goods, and being remunerated by 
a commission, commonly called "factorage." 
Howland v. "'·oodruff, 60 N. Y. 80 ; In re 
Rabenau (D. C.) 118 F. 474 ; Lawrence ·v. 
Stonington Bank, 6 Conn. 527 ; Graham v. 
Duckwall, 8 Bush (Ky.) 17 ; Pal. Ag. 13 ; Sto. 
Ag. § 33; Com. Dig. Merchant, B ;  M.alYlles, 
Lex: Mere. 81; Beawes, Lex Merc. 44; 3 Chit. 
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Com. L. 193 ; 2 Kent 622 ; 1 Bell, Comm. 385, wall, 8 Bush (Ky.) 12 ; Sluck v. Tucker, 23 
§ 408 ; 2 B. & Ald. 143. 'Wall. '330" 23 L. Ed. 143. Factors are also 

One whose business is to receive and sell goods 
for a commission, being intrusted with the posses
sion of the goods to be sold, and usually selling in 
his own name. City of Atlanta v. York Mfg. Co., 
155 Ga. 33, 116 S. E. 195, 199 ; 1. J. Cooper Rubber 
Co. v. Johnson, 133 Tenn, 562, 182 S. W. 593, L. R. 
A. 1917A, 282 ; Tyson v. Jennings Produce Co., 16 
Ala. App. 374, 77 So. 986, 987 ; G. H. Hammond 
Co. v. Joseph Mercantile Co., 144 Ark. 108, 2.22 S. 
W. 27, 28. 

An agent, who, in pursuance of his usual trade 
or business, and for compensation, sells goods or 
merchandise consigned or intrusted to his posses
sion for that purpose by or for the owner. Sams 
v. Arthur, 135 S.  C. 123, 133 S. E. 205, 207; M. H. 
Thomas & Co. v. Hawthorne (Tex. Civ. App . )  245 
S. W. 966, 971 ; Lemnos Broad Silk Works v. Spiegel
berg, 217 N. Y. S. 595, 597, 127 Misc. Rep. 855. 

An agent who, in the pursuit of, an independent 
calling, is employed by another to sell property for 
him, and is vested by the latter with the posses
sion or control of the property, or authorized to 
receive payment therefor from the purchaser. Civ. 
Code Cal. § 2026 ; Compo Laws N. D. 1913, § 6145 ; 
Compo L,aws S. D. 1929, § 1288 ;  Leland v. Oliver, 
82 Cal. App. 474, 255 P. 775, 777. 

In the old law, one to whom goods are consigned 
to sell by a merchant at a distance from the place 
of sale. Eames v. H. B. Claflin Co. (C. C. A. ) 239 
F. 631, 635. 

Classificatio n 

Factors are called "domestic" or "foreign" 
according as they reside and do business in 
the same state or country with the principal 
or in a different state or country. A domestic 
factor is sometimes called a "home" factor. 
Ruffner v. Hewitt, 7 W. Va. 585 ; 1 Term 112 ; 
4 Maule & S. 576. 

A "foreign factor," as understood in marine 
matters, was a person who had charge of 
the cargo to handle it, dispose of it, convert 
it into money, or exchange it- for other prop
erty, but who had nothing to do with the man
agement of the boat when he sailed thereon, 
at which time he was called a "supercargo." 
Gilchrist Transp. Co. v. Worthington & Sill, 
193 App. Div. 250, 184 N. Y. S. 81, 83 ; Beawes, 
Lex Merc. 44 ; Liverm. Ag. 69 ; 1 Domat, b. 
1, t. 16, § 3, a rt. 2. 

s.ynonyms 

A factor differs from a "broker" in that 
he is intrusted with the possession, manag·e
ment, and control of the goods, (which gives 
him a special property in them,) while a bro
ker acts as a mere intermediary without con
trol or possession of the property; and fur
ther, a factor is authorized to buy and sell 
in his own name, as well as in that of the 
principal, which a broker is ,not. Commercial 
Inv. Trust v. Stewart, 235 Mich. 502, 209 N. 
W. 660, 661; Sutton & Cummins v. Kiel Cheese 
& Butter Co., 155 Ky. 465, 159 S. W. 9'50,951 ; 
Lawrence Gas CQ. v. Hawkeye Oil Co., 182 
Iowa, 179, 165 N. W. 445, 446, 8 A. L. R. 192 ; 
Edwards ,v. Hoeffinghoff (C. C.) 38 F. 641 ; 
Delafield v., Smith, 101 Wis. 664, 78 N. W. 
170, 70 Am. St; Rep. 938; Graham v. Duck-

frequently called "commission men'hunts;" 
and it is said that there is no difference in 
the meaning of these terms, the In tter being 
perhaps more commonly used in America. 
Thompson v. 'Woodruff, 7 Cold. 410 ; Duguid 
v. Edwards, 50 Barb. (N. Y.) 288 ; Lyon v. Al
vord, 18 Conn. 80. Where an owner of goods 
to be shipped by sea consigns them to the care 
of an agent, who sails on the same vessel, has 
charge ofthe cargo on board, sells it abroad, 
and buys a return cargo out of the proceeds, 
such agent is strictly and properly a "factor," 
though in maritime law and usage he is com
monly called a "supercargo." Beawes, Lex 
Merc. 44, 47 ; LiveI'm. Ag. 69, 70. 

A factor or commission merchant is one 
who has the actual or technical possession 
of goods or wares of another for sale. A 
"merchandise broker" is one who negotiates 
the sale of merchandise without having it in 
his possession or control. He is simply an 
agent with very limited powers ; J. M. Robin
son, Norton & Co. v. Cotton Factory, 124 Ky. 
435, 99 S. W. 305, 102 S. W. 869, 8 L. R. A. (N. 
S.) 474, 14 Ann. C as. 802. 

Although a "factor" is in the last analysis 
an agent, the agency is a limited one. Falls 
Rubber Co. v. La Fon (Tex. Civ. App.) 256 
S. 'v. 577, 579. 

I n  General 

-Factors' acts. The name given to several 
English statutes (6 Geo. IV. c. 94 ; 5 & 6 
Vict. c. 39 ; 40 & 41 Vict. c. 39) thy which a 
factor i s' enabled to make a valid pledge of ' 
the goods, or of any part thereof, to one who 
believes him to be the bona fide owner of the 
goods. Similar legislation is not uncommon in 
the United States. 

In some of the states, the person who is 
elsewhere called "garnishee" or "trustee." 
See Factorizing Process. 

In Scotch law, a person appointed to trans
act business or manage affairs for another, 
but more particularly an estate-agent or one 
intrusted with the management of a landed 
estate, who finds tenants, makes leases, col
lects the rents, etc. 

-Judicial factor. In Scotch law. A factor ap
pointed by the courts in certain cases where 
it becomes necessary to intrust the manage
ment of property to another than the owner, 
as, where the latter is insane or imbecile or 
the infant heir of a decedent. 

FACTO RAG E.. The wages, allowance, or 
commission paid to a factor for his services. 
Winne v. Hammond, 37 Ill. 103 ; State v. 
Thompson, 25 S. W. 346, 120 Mo. 12. 

FACTOBI Z I N G  PRO,CESS. In American 
law. A process by which the effects of a 
debtor are attached in the hands of a third 
person. A term peculiar. to the practice in 
Vermont and Connecticut. Otherwise termed 
"trustee process,�' "garnishment," and Pl'OC-
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esB' by "foreign attachment." Cross v. Brown, 
19 R.I. 220, 33 A. 147 ; Drake, Attach. § 451. 

FACTORY. 

I n  Engl ish Law and Statutes 

The term includes all buildings and premis
es wherein, or within the close or curtilage 
of which, steam, water, or any mechanical 
power is used to move or work any machinery 
employed in preparing, manufacturing, or fin
ishing cotton, wool, hair, silk, flax, hemp, jute, 
or tow. So defined by the statute 7 Vict. c. 
15, § 73. By later acts this definition has 
been extended to various other manufactur
ing places. Mozley & Whitley. 

Also a place where a considerable number 
of factors reside, in ord�r to negotiate for 
their masters or employers. Enc. Brit. 

I n  A me'rican Law 

A building or group of buildings appropriat
ed to the manufacture of goods, including the 
machinery necessary to produce the goods, 
and the engine or other power by which the 
machinery is propelled ;  the place where 
workers are employed in fabricating goods, 
wares, or utensils. Cent. Dict. ; Mayhew v. 
Hardesty, 8 Md. 479. A structure where some
thing is made or manufactured. People v. 
R. F .• Stevens Co., 178 App. Div. 306, 165 
N. Y. S. 39. 

Any mill, workshop, or any manufacturing 
or business establishment, and all buildings. 
sheds, structures, or other places used for 
or in connection therewith where one or more 
persons are employed at labor. Labor Law 
N. Y. (Conso1. Laws, c. 31) § 2, as amended by 
Laws 1915, c. 650. 

Under such statute, the term includes a machine 
shop ; People v. Transit Development Co., 165 N. 
Y. S. 114, 115, 178 App. Div. 288; and a theatrical 
company ; Ursprung v. Winter Garden Co., 169 
N. Y. S. 738, 745, 183 App. Div. 718 ; but not a 
butcher shop ; O'Connor v. Webber, 219 N. Y. 439, 
114 N. E. 799. 

Any premises where steam, water, or oth
er mechanical power is used in the aid of 
any manufacturing process without reference 
to whether it is inclosed in a building. Casey 
v. Barber Asphalt Paving Co. (C. C. A.) 2.0,2 F. 
1, 5. 

An undertaking in which the business of work
ing at commodities is carried on with power-driven 
machinery. Workmen's Compensation Act (Rem. 
Code Wash. U15, §§ 6604-2, 6604-3) ; Gowey v. 
Seattle Lighting Co., 108 Wash. 479, 184 P. 339. 

Any premises wherein power is  used in manufac-' 
turing, making, altering, or adapting articles for 
the purpose of trade or gain. Workmen's Compen
sation Law, Laws Kan. 1911, c. 318, § 9, as amended 
by Laws Kan. 1913, c. 216 ; Menke v. Hauber, 99 
Kan. 171, 160 P. 1017, 1018. See, also (under the 
Kansas Factory Act [Gen. St. 1915, § 5892 (St. 1931, 
§ 44-107)]) , Jefferies v. Farmers' Union Co-op. Mer
cantile & Elevator Co., 102 Kan. 811, 176 P. 631 
( grain elevator) . 

The word does not necessarily mean a single 
building or edifice, but may apply to several, where 

FACTUM: 

they are used in connection with each other, for 
a common purpose, and· stand. together in the same 
inclosure. Liebenstein v. Insurance Co., 45 Ill. 
303. And see Insurance Co. v. Brock, 57 Pa. 82; 
Hernischel v. Texas Drug Co., 26 Tex. Civ. App. 
1, 61 S. W. 419 ; Schott v. Harvey, 105 Pa. 227, 51 
Am. Rep. 201; Amberg v. Kinley, 214 N. Y. 631, 
108 N. E. 830, 833, L. R. A. 1915E, 519. 

I n  Scotch Law 

A species of contract or employment whicth 
falls under the general designation of "agen
cy," but which partakes both of the nature 
of a mandate and of a bailment of the kind 
called "locatio ad operatyt.dum." 1 Bell, Comm. 
259. 

FACTO RY ACTS. Laws enacted for the pur
pose of regulating the hours of work, and the 
sanitary condition, and preserving the health 
and morals, of the emplo'yes, and promoting 
the education of young persons employed at 
such ·labor. 

FACTORY P R I C ES. The prices at Which 
goods may be bought at the factories, as dis
tinguished from the prices of goods bought 
in the market after they have passed into the 
hands of third persons or shop-keepers. 
Whipple v. Levett, 2 Mason, 90, Fed. Cas. No, 
17,518. 

Facts cannot lie. 18 How. State Tr. 1187; 17 
How. State Tr. 1430 ; but see Best, Ev. 587. 

FACTUM.  Lat. 

I n  Old English Law 

A deed ; a person's act and deed. A cul
pable or criminal act ; an act not founded in 
law. Anything stated or made certain ; a 
deed of conveyance ;  a written instrument un
der seal: called, also, charta. Spelman ; 2 
Bla. Comm. 295. 

A fact ; a circumstance ; particularly a 
fact. in evidence. Bract. fol. lb. Pactum, 
probandum (the fact to be proved). 1 Green!. 
Ev. § 13. 

I n Testamentary Law 

The execution O'r due execution of a will. 
The factum of an instrument means not bare
ly the signing of it, and vhe formal publica
tion or delivery, but proof that the party well 
knew and understood the contents thereof, 
and did give, will, dispose, and do, in all 
things, as in the said will is contained. 
Weatherhead v. Baskerville, 11 How. 354, 13 
L. Ed. 717. 

I n  the Civil Law 

Fact ; a fact ; a matter of fact, as distin
guished from a matter of law. Dig. 41, 2, 1, 3. 

I n  Fre'nch Law 

A memoir whiCh contains concisely set 
do\vn the fact on which a contest has hap
pened, the means on which a party founds (his 
pretensions, with the refutation of the means 
of the adverse party. Vicat. 
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I n  Old European Law FACU LT I ES, MASTER O F  T H E. An official 
A portion or allotment of . land ; otherwise in the archdiocese of Canterbury who grant-

called a hide, bovata, etc. Spelman. ed dispensations. 4 Inst. 337. See Arches 
Oourt. 

Factum a jud ice quod ad' ej us officium non spec
tat non ratum est. An action of a judge which 
relates not to his office is of no force. Dig. 
50, 17, 170; 10 Coke, 76 ; Broom, Max. 93, n. 

Factu m  cuique suum non ad'versari'o, nocere 
deb·et. Dig. 50, 17, 155. A party's own act 
should prejudice himself, not his adversary. 

Factu m  infectum fieri nequit. A thing done 
cannot be undone. 1 Kames, Eg. 96, 259. 
FACTUM J U R I D I CU M .  A juridical fact. 
Denotes one of the factors or elements cou
stituting an obligation. 

FACU LTY. 

I n  Ecclesiastical Law 
A license or authority ; a privilege granted 

by the ordinary to a man by favor and indul
gence to do that which by law he may not do; 
e. (/., to marry without banns, to erect a mon
ument in a church, etc. Termes de la Ley. 

Faculties are of two kinds: first, when the grant 
is to a man and his heirs in gross ; second, when 
it is to a person and his heirs as appurtenant to a 
house which he holds in the parish ; 1 Term 429, 
432 ; 12 Co. 106. 

I n Scotch Law 
Factum negantis n ulla probatio s it. Ood. 4, 
19, 23. There is no proof incumbent upon A power founded on consent, as distin-

him who denies a fact. guished from a power founded on property. 
2 Kames, Eg. 265. 

"Factum" non diCiitur q uod non perseverat. FACU LTY O F  A COLLEGE. The corps of 
That is not called a "deed" which does not professors, instructors, tutors, and lecturers. 
continue, operative. That is not said to be To be distinguished from the board of trus
done which does not last. 5 Coke, 96 ;  Shep. tees, who constitute the corporation. 
Touch., Preston ed. 391. 

FACTUM PRO BA N D U M : 
FACU L  TY O F  ADVOCAT ES. 'l1he college' or 

Lat .
. In the law society of advocates in Scotland. 

of evidence. The fact to be proved ; a fact 
which is in issue, and to which evidence is FAD ER F I U M. In old English law . .! mar
to be directed. 1 Green!. Ev. § 13. riage gift coming from the father or brother 

FACTU M  PROBANS. A probative or eviden
tiary fact ; a subsidiary or connected fact 
tending to prove the principal fact in issue; 
a piece of circumstantial evidence. 

Factum uRius alteri noceri non debet. 00. Litt. 
152. The deed of one Sh9uld not hurt an
other. 

Facultas probation um non est angustanda. The 
po\ver of proofs [right of offering or giving 
testimony] is not to be narrowed. 4 Inst. 279. 

FAC U LT I ES. In the law of divorce. The 
capability of the hushand to render a support 
to the wife in the form of alimony, whether 
temporary or permanent, including not only 
his tangible property, but also his income 
and his ability to earn money. 2 Bish. Mar. 
& Div. § 446 ; Lovett v. I.Jovett, 11 Ala. 763 ; 
Wright v. Wright, 3 Tex. 168; Fowler v. 
Fowler, 61 OkI. 280, 161P. 227, 230, L. R. A. 
19170, 89. See Allegation of Jj"'aculties. 

FAC U LT I ES, C O U RT O F. In English ec
clesiastical law. A jurisdiction or tribunal 
belonging to the archbishop. It does' not hold 
pleas in any suits, but creates rights to. pews, 
monuments, and particular places, and modes 
of burial. It has also various powers under 
25 Hen. VIII. c. 21, in .granting licenses of 
different descriptions, as Ii license to marry, 
a faculty to erect an organ in a parish church, 
to level a Clhurch-y

'
ard, to remove bodies pre", 

viously buried . .. 4 Inst. 337. 
' 

of the bride. Spelman. 

FIED ER-FEO H .  In old English law. The 
portion ,brought by a wife to her husband, 
and which reverted to a widow, in case the 
heir of her deceased husband refused hi� COll
sent to her second marriage ; i. e., it reverted 
to her family in case she returned to t;llem. 
Wharton. 

FIEST I NG-M EN.  Approv�d men who were 
strong-armed ; habcntc8 hom.ine8 or rich men, 
men of substance ; pledges or bondsmen, who, 
by Saxon custom, were bound to answer for 
each other's good behavior. Cowell; Du 
Oange. 

FAGGOT. A badge worn in popish ti�es by 
persons who had recanted and abjured what. 
was then adjudged to be heresy, as an emblem 
of what they had merited. Oowell. 

FAGGOT V OTE. A term applied to votes 
manufactured by nominally transferring land 
to persons otherwise disqualified from voting 
for members of parliament. A faggot vote 
occurs where a man is formally possessed of 
a right to vote for members of parliament, 
without possessing the substance which the 
vote should represent; as if he is enabled to 
buy a property, and at the same moment 
mortgage it to· its full value for the mere 
sake of the' vote. See 7 & 8 Wm. III. c. 25, 
§ 7. Wharton. 

FAIDA. In Saxo.n law .. Malice ; open and 
deadly hostility ; deadly feud. The. word des-
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ignated the enmIty between the family of a 
murdered man and that of his murderer, 
which was recognized, among the Teutonic 
peoples, as justification for vengeance taken 
by anyone 'of the former upon: anyone O'f t�e 
latter. Du Cange ; Spelman. 

F A I L. TO' leave unperfO'rmed; to omit; to 
neglect ; to be wanting in action. Howell v. 
Ilamberson, 149 Ark. 183, 231 S. 'V. 872, 873; 
A. Widemann Co. v. Digges, 21 Oal. App. 342, 
131 P. 882, 883; Ginnochio v. Hydraulic Press 
Brick Co. (D. O.) 266 F. 564, 569. The term 
may imply an opportunity to act. WO'rthing
ton Pump & Machinery Corporation v. City of 
Cudahy, 182 Wis. 8, 195 N. W. 717. 

The difference between "fail" and "refuse" is 
that the latter involves an act of the will, while 
the former may be an act of inevitable necessity. 
Taylor v. Mason, 9 Wheat. 344, 6 L. Ed. 101. See 
Stallings V. Thomas, 55 Ark. 326, 18 S. W. 184; 
Telegraph Co. v. Irvin, 27 Ind. App. 62, 59 N. E.  
327; Persons v.  Hight, 4 Ga.  497. 

The words "fail to comply," however, have in 
general the same operation in law as the words "re
fuse to comply." Ginnochio v. Hydraulic Press 
Brick Co. ( D. C.) 266 F. 564, 569. And an allega
tion in an indictment. that defendant "failed and 
refused" to comply with a statute should not be 
expanded to carry the implication that there was a 
deliberate, intentional, and inexcusable refusal, es
pecially where the indictment is not good without 
such expansion. Mackey v. U. S. (C. C. A.)  290 F. 
18, 21. 

Involuntarily to fall short of success or 
the attainment of one's purpose. See Cobb v. 
Morrison, 197 Ala. 550, 73 So. 42; Pennsyl
vania Co. v. Good, 56 Ind. App. 562, 103 N. 1":. 
672, 673. 

To lapse, as a legaC'y wbich has never 
vested or taken effect. Sherman v. Hichmond 
Hose Co., No. 2 , 230 1'1. Y. 402, 130 N. E. 613, 
611). 

To become insolvent and unable to meet 
one's obligationSil as they mature. Davis v. 
Campbell, 3 Stew. (Ala.) 321; :Mayer v. lIer
mann, 16 Fed. Oas. 1,242. 

FA I L I N G  C I RCUMSTANC ES. Insolvency, 
that is, the lack of sufficient assets to pay 
one's debts. Brown v. State, 71 Tex. Cr. R. 
353, 162 S. W. 339, 346. A person (or a cor
poration or institution) is said to be in fail
ing circumstances when he is about to fail, 
that is, when he is actually insolvent and is 
acting in contemplation of giving up his busi
ness because he is unable to carry it on. Ap
peal of Millard, 62 Conn. 184, 25 A. 658; Utley 
v. Smith, 24 Conn. 310, 63 Am. Dec. 163; 
Dodge v. Mastin (G. 0.) 17 F. 6fi3. 

FAI L I NG O F  RECORD. When an action is 
brought against a person who alleges in his 
plea matter of record in bar of the action, and 
a vers to prove it by the record, but the plain
tiff saith nul tiel 1'ecord, viz., denies there is  
any such record, upon which the defendant 
has a day given him by the court to bring it 
in, if he fail to do it, then he is said to fail 

FAILURE OF ISSUE 

of his record, and the plain tiff is entitled to 
sign judgment. Termes de

,
Ia Ley. 

FAI LLITE. In French law. Bankruptcy; 
failure; the situation of a debtor who finds 
himself unable to fulfill his engagements. 
Code de Com. arts. 442, 580 ; Civil Code La. 
art. 3556, .N o. 11; 3 Masse, Droit Oonllln. 171; 
Guyot, Repert. 

FAI LU RE. In a general sense, defiCiency, 
want, or lack ; ineffectualness ; inefficiency as 
measured by some legal standard ; an unsuc
cessful attempt. White v. Pettijohn, 23 N. 
G. 55; State v. Butler, 81 :Minn. 103,83 N. W. 
483; Andrews v. Keep, 38 Ala. 317; In re 
Moore, 79 Ind. App. 470, 138 N. E. 783. 

In legal parlanee, the neglect of any duty may be 
a "failure." See Christhilf v. City of Baltimore, 
152 Md. 204, 136 A. 527, 528; Washington v. State, 
2,2 Okl. Cr. 69, 209 P.  967, 968. Compare, however, 
In re Green, 192 Cal. 714, 221 P. 903, 905. But to 
constitute a statutory offense, such as the fa:ilure 
to work on public roads, the term may imply will
fulness and the absence of sufficient excuse. Jones 
v. State, 7 Ala. App. 180, 62 So. 306, 307. 

In commercial law, the suspemdon or aban
donment of business by a merchant, munufac
tur�r, bank, etc., in consequence of insolvency. 
American Credit Indemnity Co. v. Carrolton 
Furniture Mfg. Go., 95 F. 115, 36 C. C. A. 671 ; 
r..rerry v. CaIman, 13 S. C. 220; Boyce v. 
Ewart, 1 Rice (R. G.) 126; State v. Lewis, 42 
La. Ann. 847, 8 So. 602. 

See Irail. 

FA I LU R E  O F  CONS I D ERAT ION. As ap
plied to notes, contracts, conveyances, etc., 
this t�rm does not mean a want of considera
tion, but implies that a consideration, orig
inally existing and good, has since beconH� 
vvorthless or has ceased to exist or been ex
ting'uished, partially or entirely. Shirk v. 
Neible, 156 Ind. 66, 59 N. E. 281, 83 Am. St. 
Rep. ]50; Crouch v. Davis, 23 Grat. (Va.) 75; 
Williamson v. Cline, 40 'W. Va. 194, 20 S. R 
920. 

FA I LU R E  O F  EV I D ENCE. Judicially speak
ing, a total "failure of evidence" mean& not 
only the utter absence of all evidence, but it 
also means a failure to offer proof, either 
positive or inferential, to establish one or 
more of the many facts, the establishment of 
all of which .is indispensable to the finding 
of the issue for the plaintiff. Cole v. Hebb, 
7 Gill & J. (Md.) 28. 

FA I LU R E  O F  I SS U E. The failure at a fixed 
time, or the total extinction, of issue to take 
an estate limited over by an executory devise. 
A definite failure of issue is when a precise 
time is fixed by the will for the failure of 
issue, RS in the case where there is a devise 
to one, but if he dies without issue or lawful 
issue living at the time of his death, etc. An 
indefinite failure of issue is  the period when 
the issue or descendants of the fir�t taker 
shall become extinct, and when there is no 
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longer any issue of the issue of the grantee, 
without reference to any particular time or 
any particular event. 4 Kent, Comm. 275 ; 
Huxford v. Milligan, 50 Ind. 546 ; Vaughan 
v. Dickes, 20 Pa. 514 ;  Parkhurst v. Harrower, 
142 Pa. 432, 21 A. 826, 24 Am. St. Rep. 507 ; 
Hackney v. Tracy, 137 Pa. 53, 20 A. 560 ; 
Woodlief v. Duckwall, 19 Ohio Cir. Ct. R. 564. 

FAI L U R E  O F  JUST I CE. 'J:'1he defeat of a 
particular right, or the failure of reparation 
for a particular wrong, from the lack or in
adequacy of a legal remedy for the enforce
ment of the one or the redress of the other. 
The term is also colloquially applied to the 
miscarriage of justice which occurs when 
the result of a trial is so palpably wrong as to 
shock the moral sense. 

FAI  LU R E  O F  PRO O F. In this phrase, the 
word "failure" is of broader significance than 
eitJher "want" or "lack." State v. Davis, 154 
La. 295, 97 So. 449, 456. As used in a statute 
authorizing dismissal of suit without preju
dice on account of failure of proof, the term 
does not mean failure to convince the court 
by preponderance of evidence, but failure 
to make prima facie case. Crim v. Thomp
son, 112 Or. 399, 229' P. 9'16, 920 ; Wolke v. 
Schmidt, 112 Or. 99, 228 P. 921, 923. Under 
a statute pertaining to variance, a "failure of 
proof" results when the evidence offered so 
far departs f.rom the cause of action pleaded 
that it may be said fairly that the allega
tionS! of the pleading in their general scope 
and meaning are unproved. E. B. Ryan Co. 
v. Russell, 52 Mont. 596, 161 P. 307, 308 ; 
Chealey v. Purdy, 54 Mont. 489, 171 P. 926, 
927 ; Nelson v. Dowgiallo, 73 Or. 342, 143 P. 
924, 925. 

FA I LU R E  OF RECO RD. Failure of the de
fendant to produce a record which he has al
leged and relied on in his plea. 

See Failing of Record. 

FA I LU R E  O F  T I TLE. The inability or fail
ure of a vendor to make good title to the 
whole or a part of the property which he has 
contracted to sell. See Alger-Sullivan Lum
ber Co. v. Union Trust Co., 207 Ala. 138, 92 
So. 254, 2517. 

FAI LU R E  OF TRUST. The lapsing or non
efficiency of a proposed trust, by reason of 
the defect or insufficiency of the deed or in
strument creating it, or on account of illegal
ity, indefiniteness, or other legal impediment. 
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c. 516, 138 S. E. 290, 293 ; Chicago, R. I. & 
P. Ry. 00. v. McElreath, 69 Okl. 9, 169 P. 
628, 630, L. R. A. 1918C, 425 ; Georgia, F. & A. 
Ry. Co. v. Blish Milling Co., 36 S. Ot. 541, 
543, 241 U. S. 190, 60 L. Ed. 948. 
FAI NT (or F E I G N E D )  ACT I ON.  In old 
English practice. An action was so called 
where the party bringing it had no title to 
recover, although the words of the writ were 
true ; a fa·lse action was properly where the 
words of the writ were false. Litt. § 689 ; Co. 
Litt. 361. 

FAI NT P LEAD E R. A fraudulent, false, or 
collusive manner of pleading to the decep
tion of a third person. 

F A I  R, n. In English law. A greater species 
of market ; a privileged market. Oowell ; 
Cunningham, Law Dict. It is an incorporeal 
hereditament, granted by royal patent, or es
tablished by prescription presupposing a 
grant from the crown. • 

A public mart or place of buying or selling. 
1 Bla. Comm. 274. 

Tr",ugh etymologically signifying a market for 
buying and selling exhibited articles, it includes 
a place for the exhibition of agricultural and me- / 
chanical products. State v. Long, 48 Ohio St. 509, 
2S N. E. 1038. 

A fair is usually attended by a greater concourse 
of people than a market, for the amusement of 
whom various exhibitions are gotten up. McCul
loch, Comm. Dict. ; Wharton, Dict. 

A fair is a franchise which is obtained by a grant 
from the crown. 2d Inst. 220 ; 3 Mod. 123 ; 1 Ld. 
Raym. 341 ; 2 Saund. 172 ; 1 Rolle, Abr. 106 ; Tom
lin ; Cunningham, Law Dict. 

In the earlier English law, the franchise to hold 
a fair conferred certain important privileges ; and 
fairs, as legally recognized institutions, possessed 
distinctive IE!gal characteristics. Most of these priv
ileges and characteristics, however, are now obso
lete. 'In America, fairs, in the ancient technical 
sense, are unknown, and, in the modern and popu
lar sense, they are entirely volu!\tary and non-legal, 
and transactions arising in or in connection with 
them are subject to the ordinary rules governing 
sales, etc. 

FAI  R, adj. Just ; equitable ; even-handed ; 
equal, as between conflicting interests. 

FAI R  A B R I DGM E NT. In copyright law. An 
abridgment consiEting not merely in the ar
rangement of excerpts, but one involving real 
and substantial condensation of the materials 
by the exercise of intellectual labor and j udg
ment. Folsom v. Marsh, 9 Fed. Cas. 345. 

FAI LU R E  TO MAKE D E L I V E RY. In the FAI R  AN D F U LL EQU I VALENT FOR LOSS. 
la W Df carriers, and as used in the Carmack 
amendmept of June 29, 1906 (34 Stat. at L. 
593, chap. 3591), to the act of February 4, 
1887 (24 Stat. at L. 379, chap. 104, 49 USCA 
§ 20), § 20, this phrase is fully adequate to 
cover all cases where the delivery has not 

been made as required. Kahn v. American 
Railway Express Co., 88 W. Va. 17, 106 S. E. 

126, 128 ; Watts v. Southern Ry. 00.; 139 S. 

The same as a full and perfect equivalent. 
Fonticello Mineral Springs Co. v. City of 
Richmond, 147 Va. 355, 137 S. E. 458, 460. 

FAI R AND P R O P E R  LEGAL ASSESSMENT. 
Such as pla,ees the value of property on a 
fail', equal, and uniform bas.is with . other 
9roperty of like character and value through
out the county and state� Edward Hines Yel-
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low PIne Trustees v. Knox, 144 Miss. 560, 108 
SQ. 9()7, 911. 

FAI R A N D  REASONABLE CONTRACT. 
One which, when made with an infant, must 
not be one wasting the infant's estate, but 
must be a provident one, advantageous to 
the minor. Berglund v. American Mnltigraph 
Sales Co., 135 Minn. 67, 160 N. W. 19'1, 193. 

FA I R  AND REASO NABLE VALUE. Th� 
phrase in a statute imposing a tax on prop
erty means the best price obtainable at a 
voluntary sale, to be paid at once in money, 
mId excluding any additional amount that 
might be had were credit or terms allowed. 
State v. Woodward, 20'8 Ala. 31, 9'3 So. 826. 

FA I R  CASH VALUE. Ordinarily the "fair 
cash value," of property, as the basis for an 
aE'.sessment for taxation, is the fair market 
value of the property at the time of the as
sessment, expressed in the prke which some 
one will pay for it in open market. Donovan 
v. City of Haverhill, 247 Thiass. 69, 141 N. E. 
564, 565, 30 A. L. R. 358. It is ascertained by 
a consideration of all elements making it at
tractive for valuable use to one under' no 
compul�ion to purchase, but yet willing to 
buy for a fair price, attributing to' each ele
ment Qf value the amount it adds to; the price 
likely to be offered by such a buyer. Massa
chusetts General Hospital v. Inhabitants of 
Belmont, 233 Mass. 190, 124 N. E.

' 
21, 26. 

The phrase is pra,ctically synonymous with 
"reasonable value," and "actual cash value," 
meaning the fair or reasonable cash price for 
which th� property can be sold on the market. 
Montesano Lumber & Mfg. Go. v. Portland 
Iron Works, 94 01'. 6177, 186 P. 428, 432 ; State 
v. 'VQodward, 20'8 Ala. 31, 93 So. 826, 827. 

FA I R  C O M M E NT. A term used in the law 
of libel, applying to statements made by a 
writer in an honest belief of their truth, re
lating to official aets, even though the state
ments are not true in fact. People v. Heb
bard, 96 Misc.' M 7, 162 N. Y. S. 80, 92. In a: 
privileged communication the words used, if 
defamatory and libelous:, are excused, while 
in "fair comment" the words are not a defam
ation and not libelous. Van Lonkhuyzen v. 
Daily News Co., 203 Mich. 570, 170 N. W. 93, 
99. 

FAI R CONSI D ERAT I O N .  In bankruptcy 
law. One which is honest or free from suspi
cion, or one actually valuable, but not neces
sarily adequate or a full equivalent. Myers 
v. Fultz, 124 Iowa, 437, 100 N. W. 351. 

F A I R DAMAGES are something more than 
nominal damages ; and are even more than 
such damages as would compensate for in
j ury suffered. Gurfein v. Howell, 142 Va. 
197, 128 S. E. 644, 646. 

FA I R  H EAR I NG.  Fair hearing of an alien's 
right to enter the United States means a 

FAIR SALE 

hearing before the immigration officers in ac
cOl'dance with the fundamental principles 

that inhere in due process of law, and implies 

that the alien shall not only have a fair o� 

portunity to present evidence in his favor, 

but shall be apprised of the evidence against 

him, so that at the conclusion of the hearing 
he may be in a position to know all of the 

evidence on which the matter is to be decid

ed ; it being not enough that the immigration 

officials meant to be fair. Ex parte Petkos 
(D. C.) 212 F. 275, 2.17. See, also, Ex, parte 
Keisuki Sata (D. C.) 215 F. 1:73, 176. 

FAI R I<NOWLEDGE O R  S K I LL. A reason
able degree of knowledge or measure of skill. 
Jones v. Angell, 95 Ind. 382. 

FA I R  O N  I TS FAC E. A process fair on its 
fa,ce does not mean that it must appear to 
be perfectly regular or in all respects' in ac
cord with proper practice and after the most 
approved form, but that it shall apparently 
be process lawfully is,�ued and such as the 
officer may lawfully serve, and a process is 
fair on its face which proceeds from a court, 
magistrate, or body having authority of law 
to issue process of that nature and which is 
legal in form and on its face contains noth
ing to notify or fairly apprise the officer that 
it is issued without autfiol'ity. Brown v. 
Hadwin, 182 Mi,ch. 49'1, i48 N. W. 693, L. R. 
A. 1915B, 505. 

FA I R· P LAY M E N .  A local irregular tribunal 
which existed in Pennsylvania about the year 
1769, as to which see Sergo Land Laws Pa. 
77 ; 2 Smith, Laws Pa. 195. 

FA I R  P LEADER. See Beau-pleader. 

FAI R PREPO N DE RANCE. In the law of 
evidence. Such a superio'rity of the evidence 
on one side that the fact of its outweighing 
the evidence on the other side can be per
ceived if the whole evidence is fairly con
sidered. Bryan v. Railroad 00., 63 Iowa, 464, 
19 N. W. 295 ; State v. Grear, 29 Minn. 225, 
13 N. W. 140 ; City Bank's Appeal, 54 Conn. 
274, 7 A. 548. A "clear" preponderance. M. 
E. Smith & Co. v. Kimble, 38 S. D. 511, 162 
N. W. 162, 163. The probability of truth ; In 
re Oliver'S Will, 126 Misc. 511, 214 N. Y. S. 
154, 166 ; not necessarily the largest number 
of witnesses ; Schargel v. United Electric 
Light & Power Co., 127 Misc. 214, 215 N. Y. S. 
217, 218 ; Verdi v. Donahue, 91 Conn. 448, 
9'9 A. 1041, 1043. 

FA I R  RENT. A reasonable rent. Shapiro V� 
Goldstein, 113 Misc. 258, 185, N. Y. S. 234. 

F AI R SALE. In foreclosure and other j u
dicial proceedings, this means a sale conduct
ed with fairness and impartiality as respects 
the rights and interests of the parties affect
ed. Lalor v. McCarthy, 24 Minn. 419. A sale 
at a price sufficient to warrant confirmation 
or approval when it is required. 
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FAI R T R I AL. One conducted according to 
due course of law ; a trial befO're a competent 
and impartial jury. Railroad Co. v. Cook, 
37 Neb. 435, 

"
55 N. W. 943 ; Railroad Co. v. 

Gardner, 19 Minn. 136 (Gil. 99') , 18 Am. Rep. 
334. Defendant has a "fair and impartial 
tril.tl" where opportunity is given him to' ob
j ect and exC'ept to what is done to his preju
dice upon the trial. State v. Burns, 181 Iowa, 
1098, 165 N. W. 346, 34i7. A fair and impar
tial trial by a jury of one's peers contemplates 
counsel to look after one's defense, compul
sory attendance of witnesses, if need be, and 
a reasonahle time in the light of all prevailing 
circumstances to investigate, prQperly pre
pare, and present the defense. Christie v. 
State, 94 Fla. 469, 114 So. 450, 451. A full 
and fair trial, required in order that a for
eign judgment against a citizen be accorded 
credit in the courts of the United States, 
means not a summary proceeding, though 
sanctioned by the law of the forum, but an 
opportlmity to be heard on the proof, where 
it is apparent that the cause involves ques
tions of fact, and to have it considered by an 
unprejudiced court. Banco Minero v. Ross, 
172 S. W. 711, 714, 106 Tex. 522. 

FA I R  VALUAT I O N .  The term "fair valua
tion" as used in �ankr. Act July 1, 1898, c. 
541, 30 Stat. 544 (11 USOA § 1 et seq.), means 
the present market value of property and the 
value that the debtor might realize thereon 
if permitted to continue in business. Arnold 
v. Knapp, 75 W. Va. 804, 84 S. E. 895, 899. 
The fair market value, or the value that can 
be made promptly effective by the owner of 
the property for payment of debts ; In re 
Sedalia Farmers' Co-op. Packing & Produce 
Co. (D. O.) 268 F. 898, 900 ; or the fair cash 
value of the property as  between one who 
wants to sell and one who wants to buy. 
Grandison v. National Bank of Commerce of 
Rochester (C. C. A.) 231 F. 800, 804. Where 
no definite market value can be established 
and expert testimony mus.t be relied on, fair 
valuation is the amount which the property 
ought to give to a going concern as a fair re
turn, if sold to some one who is willing to 
purchase under ordinary selling conditions. 
In re Kobre (D. C.) 224 F. 106, 117. The term 
is not synonymous with "salable value." In 
re Crystal Ice & Fuel Co. (D. C.). 283 F. 1007, 
1009. 
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making Is not the value for exchange, but 
such a value found after considering all 
relevant facts as will give the pubUc utility a 
reasonable return and the public a reasonable 
rate. It is one which will enable the public 
utility to realize the expense of operating and 
keeping up its road and meeting its financial 
obligations for investments with a reasonable 
excess for dividends and ordinary contingen
cies. City of Rochester v. New York State 
Rys., 127 Misc. 766, 217 N. Y. S. 452, 458. 
Within a Revenue Act levying an excise tax 
on corporations measured by the fair value 
of their capital stock, "fair value" is the 
exact equivalent of "actual value." Central 
Union Trust Co. of New York v. Edwards (C. 
O. A.) 287 F. 324, 327. In a contract by a city 
to purchase a waterworks plant at "fair and 
equitable value," the amount is to be deter
mined not by capitalization of the earnings 
nOlO limited to the cost of reproducing the 
plant, but allowance should be made for the 
additional value created by connection with 
and supply of buildings, although the com
pany did not own the connections. National 
Waterworks Co. v. Kansas City, 10 C. O. A. 
653, 62 F. 868. 

FA I RLY. Justly ; rightly. With substantial 
correctness. Reasonably. Conway v. Robin
son, 216 Ala. 495, 113 So. 531, 533. Equitably. 
Satcher v. Satcher's Adm'r, 41 Ala. 40, 91 
Am. Dec. 498. "Fairly merchantable" con
veys the idea of mediocrity in quality, or 
something just above it. Warner v. Ice Co., 
74 Me. 479. 

"Fairly" is not synonymous with "truly," and 
"truly" should not be substituted for it in a com
m1ssioner's oath to take testimony fairly. Lan
guage may be truly, yet unfairly, reported ; that 
is, an answer may be truly written down, yet in a 
manner conveying a different meaning from that in
tended and conveyed. And language may be fairly 
reported, yet not in accordance with strict truth. 
Lawrence v. Finch, 17 N. J. Eq. 234. 
F A I RW A Y. The middle and deepest or most 
navigable channel. Water on which vessels 
of commerce. habitually move ; Horst v. Co
lumbia Contract Co., 89 Or. 344, 174 P. 161, 
163 ; the word "thalweg," from which it is 
apparently derived, having reference more 
particularly to navigable channels as bound
aries ; J ohnnsson v. American Tugboat Co., 
85 Wash. 212, 147 P. 1147. See Thalweg. 

FA I R  VALUE. The "fair value" of a public FA I T. L. Fr. Anything done. A deed ; act ; 

utility's physical property, for rate 
'
purposes, fact. 

is the cost of reproduction, less depreciation A deed lawfully executed. Com. Dig. 

at time in question, whether more or less than '" Feme {or Femme) de fait. A wife de facto. 

original cost. Citizens' Gas Co. of Hannibal FA I T  EN RO LLE. ,A deed enrolled, as a bar
v. Public Service Commission of Missouri (D. gain and sale of freeholds; 1 Keb. 568. 
C.) 8 F.(2d) 632, 633. In determining deprecia- . . 
tion, "fair value" implies consideration of �A I T  J U R I D I QU E. In French law. A Jurld-

aU factors material in negotiating sale and IC!1 f�ct. One of �he �actors or elements con

purchase of property, such as wear, decay; de- stItutIve of an obbgatIon. 

terioration, obsolescence, inadequacy, and re- FA I TH • .  Confidence ; credit ; reliance. Thus, 
dundancy. Idaho Power Co. v. Thompson (D. an act may be said to be done "on· tbe faith" 
C.) 19 F. (2d) 547', 566. ; A "fair value" for rate of certain repre.sentationso 
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Belief ; credence ; trust. Thus, the consti
tution provides that "full faith and credit" 
shall be given to the judgments of each state 
in the courts of the others. 

Purpose ; intent ; sincerity ; state of knowl
edge or design. This is the meaning of the 
word in the phrases "good faith" and "bad 
faith." 

I n Scotch Law 

A soJemn pledge ; an oath. "To make faith" 
is to swear, with the right hand uplifted, that 
one will declare the truth. 1 Forb. Inst. pt. 4, 
p. 235. 

FA I T H FU LLY. Truthfully, sincerely, accu
rately. Kansas City, M. & O. R. Co., of Texas, 
v. Whittington & Sweeney (Tex. CiY. App.) 
153 S. W. 689, 690. As used in bonds of pub
lic and private officers, this term imports not 
only honesty, but also a punctilious discharge 
of all the duties of thE' offiee, requiring com
petence, diligence, and attention, without 
any malfeasance or nonfeasance, aside from 
mere mistakes. State v. Chadwick, 10 Or. 
46-8 ; Hoboken v. Evans, 31 N. J. Law, 343 ; 
Harris v. Ham.;on, 11 Me. 245 ; America n Bank 
v. Adams, 12 Pick. (Mass.) 306 ; Union Bank 
v. Clossey, 10 Johns. (N. Y.) 273. Diligently, 
and WitJlOut unnecessary delaY ;-llot synony
mous with "fairly" or "impartialJy." Den v. 
Thompson, 16 N. J. Law, 72, 73. 

FA I T O U RS. Idle persons ; idle livers ; vaga
bonds. TC1'mC8 de la Ley; Cowell ; Blount ; 
Cunningham, Law Diet. 

FA KE. To make or construct. A "faked 
alibi" is a ma de, manufactu:red, or false alibi. 
p . . S. v. Heitler (D. C.) 274 F. 401, 409. 

FAK I R. A term applied among the. Moham
medans to a kind of religious ascetic or beg
gar, whose claim is that he "is in need of 
mercy, and poor in the sight of God, rather 
than in need of worldly assistance." Hughes, 
Diet. of Islam. Sometimes spelled Faqueer 
or Falceer. It is commonly used in English to 
designate a person engaged in some useless 
or dishonest business. Fake is also so used 
and also to designate the quality of such busi
ness. 

A street peddler who disposes of worthless wares, 
or of any goods above their value, by means of any 
false representation, trick, device, lottery, or game 
of chance. Mills' Ann. St. Colo. § 1400 (Comp. 
Laws 1921, § 6861) . 

FALANG. In old English law. A jacket or 
close coat. Blount. 

FALDISDO:&Y . 

Fa loa tor, . a mower ; a servile tenant who 
performed the labor of mowing. 

Fal.qatnta, a day's mowing. Falcatura una. 
Once mowing the grass. 

Jus talcandi, the right of cutting wood . . 

Bract. fol. 231. 

FALC I D I A. In Spanish law. The Falcidian 
portion ; the portion of an inheritance which 
could not be legally bequeathed away from 
the heir, viz., one-fourth. 

FALC I D I A N  LAW. In Roman law. A law 
on the subject of testamentary disposition, en
acted by the people during the reign of Au
gustus, in the year of Rome 714, on the prop
osition of the tribune Falcidius. By this law, 
the testator's right to burden his estate with 
legacies was subjected to an important restric
tion. It prescribed that no one could be
queath more than three-fourths of his prop
erty in legacies, and that the heir should have 
at least one-fourth of the estate, and that, 
should the testator violate this presc-ript, the 
heir may have the right to make a proportion
al deduction from each legatee, so far as nec
essary. Mackeld. Rom. Law, § 771 ; Inst. 2, 
22. 

A similar principle exists in Louisiana. See 
Legitime. In some of the states the statutes 
authorizing bequests and devises to charitable 
corporations limit the amount which a testa
tor may give, ' to a certain fraction of his es
tate. 

FALC I D I A N  PORT I O N .  That portion of a ,  
testator's e�tate which, by the Falcidiall law, 
was required to be left to the heir, amounting 
to at least one-fourth. 

F ALD,  or F ALDA. A sheep-fold. Cowell. 

F ALDA. Span. In Spanish law. The slope 
or skirt of a hill. Fossat v. United States, 2 
'Vall. 673, 17 L. Ed. 739. 

FALDfE C U RSUS. In old English law. A· 
fold-course ; the course (going . or taking 
about) of a fold. Spelman. 

A sheep walk, or feed for sheep. 2 Vent. 
139. 

FALDAG E. The privilege which anciently 
several lords reserved to themselves of setting 
up folds for sheep in any fields within their 
manors, the better to manure them, and this 
not only with their own but their tenants' 
sheep. Called, variously, "secta taldare," 
"fold-course," "free-fold," "taldaflii." Cow
ell ; Spelman ; Cunningham, Law Dict. 

FALCARE. In old English law. To mow. · FALDATA. In old English law. A fiocl{ or 

Falcat'e prata, to mow ·or cut grass in mead- ·  fold of sheep. Cowell. 

ows laid in for hay. A customary service to 
the lord by his inferior tenants. Kennett, 
Gloss. 

Falcata, grass fresh mown, and laid in 
swaths. That which was mowed. I\ennett, 
Gloss ; Cowell ; .Jacobs. 

Falcatio, a mowing. Bract. fols.· 35b, 230. 

FALDFEY. Sax. A fee or rent paid by a ten
ant to his lord for leave to fold his sheep on . 
his own ground. Blount ; Cunningham, . Law 
Dict. 

FALD I S D O RY. In ecclesiastical law. The 
bishop's seat or throne within the chancel. 



FALDSOCA 

FALDSOCA. 
of foldage. 

Sax. The liberty or privilege 

FALDSTOO L. A place at the south side of 
the alter 'at  which the sovereign kneels at 
his coronation. Wharton. A folding seat 
similar to a camp stool, made either of wood 
or metal, sometimes covered with silk or oth
er material. It was used by a bishop when 
officiating in other than his own cathedral 
church. Encyc. Dic. 

FALDWORTH .  In Saxon law. A person 
reckoned old enough to become a member of 
the decennary, and so subject to the law of 
frank-pledge. Spelman : Du Fresne. 

F ALERIE. In old English law. The tackle 
and furniture of a cart or wain. Blount. 
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Falsa demonstratio non nocet, cum de corpore 
( persona) constat. False description does not 
injure or vitiate, provided the thing or per
son intended has once been sufficiently de
scribed. Mere false description does not make 
an instrument inoperative. Broom, Max. 629 ; 
6 Term, 676 ; 11 Mees. & W. 189 ; Cleaveland 
v. Smith, 2 Story, 291, Eed. Cas. No. 2,874. 
See 1 Greenleaf, E,vidence, § 301 ; 2 Pars. 
Contr. 62, n. ; 4 C. B. 328 ; 14 C. B. 122 ; Sar
gent v. Adams, 3 Gray (Mass.) 78, 63 .Am. Dec. 
718 ; .American Bible Soc. v. Pratt, 9 Allen 
(Mass.) ' 113 ; Milliken v. Starling's Lessee, 16 
Ohio, 64. 

Falsa demonstratione legatum non perimi.  A 
bequest is not rendered void by an erroneous 
description. lnst. 2, 20, 30 ; Broom, Max. 
645 ; Roman Catholic Orphan Asylum v. Em
mons, 3 Bradf. Sur, (N. Y.) 144, 149. FALES I A. In old English law. A hill or 

down by the sea-side. Co. Litt. 5b ; Domes-
day. Falsa grammatica non vitiat con cessionem,  

Jj-'alse or bad grammar does not vitiate a 
grant. Shep. Touch. 55 ; 9 Coke, 48a. Nei-· 
ther false Latin nor false English will make 
a deed void when the intent of the parties 
doth plainly appear. Shep. Touch. 87. 

FALI<-LAN D. See Folc-Land. 

FA lSA M O N ETA. In the civil law. 
or counterfeit money. Cod. 9, 24. 

False 

Falsa orth ographia non vitiat chartam, conces
sionem. False spelling does not vitiate a deed. 
Shep. Touch. 55, 87' ; 9 Coke, 48a ; Wing. 
l\Iax. 19 ; Bart. Max. 164. 

FALL, n. One of the four seasons of the year, 
embracing t:Qe three months commencing with 
the 1st of September and terminating with 
the last day of November. Rosenau v. Lans
ing, 113 Or. 638, 232 P. 648 ; Horn v. State, 
19 Ala . .App. 572, 99 So. 58 ; Arrington v. 
Blackwell, 207 Ala. 314, 92 So. 902, 903. But a 
finding that certain persons occupied a house 
until the fall of each year has been held am
biguous, since "fall" covers a period of time 
of upward of three months. Clegg v. Bishop, 
105 Conn. 564, 136 A. 102, 104. FALSARE. In old English law. To counter

feit. Q uia talsavit sigillum, because he coun
FALL; v. In Scotch law. To lose or loose. terfeited the 'Seal. Bract. fol. 27Gb. 
To fall from a right is to lose or forfeit it. 1 
Kames, Eq. 228. FA LSA R I US (or FALCARI O US) . A counter-

feiter. 'l'ownsh. PI. 260. 
FALL O F  LAND.  In English law. A quan-
tity of land six ells square superficial meas- FALSE. Untrue ; erroneous. Eliot Nat. 
ure. Bank v. Gill (C. C. A.) 218 F. 600, 602 ; Na-

tional Bank of Commerce in St. Louis v. AI
FA LLO. In Spanish law. The final decree len (C. C. A.) 223 F. 472, 477 ;  Seaman v. 
or j udgment giveIl: in a controversy at law. Bowers (C. C. A.) 297 F. 371, 373 ; Woods v. 

FALLO P IAN TU BE. An essential part of the 
female reproductive system, consisting of a 
narrow conduit, some four inches in length, 
that extends on each side of a woman's body 
from the base of the womb to the ovary up
on that side. Smith v. Board of Examiners of 
Feeble-'Minded, 85 N. J. Law, 46, 88 A. 936, 
965. 

Lewellyn (C. C. A.) 252 l!-'. lOG, 109 ; United 
States v. Nashville, C. & St. L. Ry. (C. C. A.) 
249 F. 678, 681. Deceitful ; �ontrived or 
calculated to deceive and injure ; unlawful. 
In law, this word usually means something 
more than untrue ; it means something de
signedly untrue and deceitful, and implies an 
intention to perpetrate some treachery or 
frand. Hatcher v. Dunn, 102 Iowa, 411, 71 

FALLOW-LA N D. Land plowed, but not N. W. 343, 36 L. R. A. 689 ; Mason v. Asso
sown, and left uncultivated for a time after ciation, 18 U. C. C. P. 19 ; Ratterman v. In
,successive crops ; land left untilled for a year galls, 48 Ohio St. 468, 28 N. E. 168 ; State v. 
or more. Leonard, 73 Or. 451, 144 P. 113, 118 ; State v. 

Smith, 63 Vt. 201, 22 Atl. 604. It implies ei-
FALLU M. In old English law. An unex- ther con�ious wrong or culpable negligen�e, 
plained term for some particular kind of land. and signifies knowingly or negligently untrue. 
Cowell ; Jacob, L. Dic. . United States v. Ninety-Nine Diamonds, 139 

FA LSA D E M O NST RAi I O. In the civil law. Fed. 961, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185. 

False designation ; erroneous description of a The wQi'd "false" has two distinct and well-rec-
, person or thing in a written instl·ument. lnst. ognized meanings : (1)  intentionally . or knowingly 

2, 20, 30. or neglig�Dtly l1ntrue ; ,  (2) untrue 1 py mistake or 
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accident, or honestly after the exercise of reason
able care. In jurisprudence, "false" and "falsely" 
are oftenest used to characterize a wrongful or 
criminal act, such as invo-Ives an error or untruth, 
intentionally or knowingly put forward. A thing 
is called "false" when it is done, or made, with 
knowledge, actual or constructive, that it is untrue 
or illegal, or is said to be done falsely when the 
meaning is that the party is in fault for its error. 
Fouts v. State, 113 Ohio St. 450, 149 N. E. 551, 554 ; 
Monahan v. Mutual Life Ins. Co. of New York, 192 
Wis. 102, 212 N. W. 269, 271. 
FALSE ACT I O N .  See Feigned Action. 

FALSE ANSWER. In pleading. A sham an
swer ; one which is false in the sense of be
ing a mere pretense set up in. bad faith and 
without color of fad. Howe v. Elwell, 57 
App. Div. 357, 67 N. Y. Supp. 1108 ; Farns
worth v. Halstead (Sup.) 10 N. Y. Supp. 763. 

FALSE ARREST. Any unlawful phySical 
restraint by one of another's liberty, whether 
in prison or elsewhere. Gariety v. Fle�ming, 
121 Kan. 42, 245 P. 1054, 1055 ; Russell v. 
Levinsohn, 5 N. J. Misc. 7'65, 138 A. 205. 

FALSE CHARACTER. Personating the mas
ter or mistress of a servant, or any repre
sentative of such master or mistress, and giv
ing a false character to the servant is an of
fense punishable in England with a fine of 
£ 20. St. 32 Geo. III. c. 56. 

FALSE CLA I M, in the forest law, was where 
a man claimed more than his due, and was 
amerced and punished for the same. Manw. 
c. 25 ; 'l'omlins. As used in a statute making 
it a felony to present to any state, county, or 
city board or officer a false or fraudulent 
cla

'
im, a "false claim" is something more than 

a merely excessive claim. Burke v. Knox, 59 
Utah, 596, 206 P. 711, 714. The act of know
ingly making untruthful statements of ma
terial facts ' in "reasons for refund" of ex
cise taxes, supported by fictitious copies of 
letters and cards attached thereto, constitutes 
"false claim" against government, within 
Criminal Code, § 35 (18 USCA §§ 80, 82-86). 
Evans v. U. S. (C. C. A.) 11 F.(2d) 37, 39. 

FALSE D ECRE:TA LS. A collection of canon 
law, dated about the middle,'of the 9th cen
tury, probably by a Frankish ; ecclesiastic who 
,called himself Isadon. It continued to be the 
chief repertory of the canon law till the 15th 
century when its untrustworthy nature was 
demonstrated. 

FALSE ENTRY. In , banking law. An entry 
in the books of a bank which is intentionally 
made to represent what is not true or does 
not exist, with ' intent either to deceive its 
.officers or a bank examiner or to defraud the 
bank. Agnew v. U. S., H}5 U. S. 36, 17 Sup. 
Ct. 235, 41 L. Ed. 624 ; · U. S. v. Peters (C. C.) 
87 Fed. 984. See, also, Fricke v. State, 112 
Neb. 767, 201 K W. 667, 670. An untrue 
statement of items of account by written 

FALSE PAPER 

words, figures, or marks. United States v. 
Herrig (D. C.) 204 F. 124, 125. One making 
an original false entry makes a false entry in 
every book which is made up in regular course 
from the entry or entries from the original 
book of entry. State v. Davidson, 46 N. D. 
564, 180 N. W. 31, 32. 

FALSE FACT. In the law of evidence. .A 
feigned, simulated, or fa,bricated fact ; a fact 
not founded in truth, but existing only in as
sertion ; the deceitful semblance of a fact. 

FALSE I M P R I SO N M E NT. See Imprison
ment. 

FALS E  I NSTRUM ENT. A counterfeit ; one 
made in the similitude of a genuine instru
ment and purporting on its face to be such. 
U. S. v. Howell, 11 Wall. 435, 20 L. Ed. 195 ; 
U. S. v. Owens (C. C.) 37 Fed. 115 ; State v. 
Willson, 28 Minn. 52, 9 N. W. 28. 

FALSE J U D G M E NT. In old English law. A 
writ which lay when - a false judgment had 
been pronounced in a court not of record, as 
a county court, court baron, etc. Fitzh. Nat. 
BreV'. 17, 18. In old French law. The de
feated party in a suit had the privilege of 
accusing the judges of pronouncing a false or 
corrupt judgment, whereupon the issue was 
determined by hi-s challenging them to the 
combat or duell1.lm. This was called the "ap
peal of fals� judgment." Montesq. Esprit des 
Lois, liv. 28, c. 27. 

FALSE LAT I N. When law proceedings were 
written in Latin, if a word were significant 
though not good Latin, yet an indictment, 
declaration, or fine should not be made void 
by it ; but if the word were not Latin, nor 
allowed by the law, and it were in a material 
point, it made the whole vicious. (5 Coke, 
121 ; 2 Nels. 830.) Wharton. 

FALSE L I G HTS A N D  S I GNALS. Lights and 
signals falsely and maliciously displayed for 
the purpose of bringing a vessel into danger. 
See stat. 24 & 25 Vict. c. 97, § 47 ; 

·
18 USCA 

§ 488. 

FALSE N EWS� Spreading false news, where
by discord may grow ,between the queen 6f 
England and her people, or the great men of 
the realm, or which may produce other mis
chiefs, still seems to be a misdemeanor, under 
St. 3 Edw. 1. c. 34. Steph. Cr. Dig. § 95. 

FALSE OATH.  See Perjury. 

FALSE PAPER. In a statute defining an of
fense of willfully and knowingly subscribing 
to "false papers" to deceive bank examiners, 
the term refers not to one which is forged ' 
or spurious, but to a paper duly subscribed 
by the person purporting to sign it, and con
taining an untrue statement in the body of 
the instrument. State v. Pierson, 101 \Vash. 
318, 172 P. 236, 238. 



FALSE PERSONATION 

FA,LSE PERSO NAT I O N. The criminal of
fense of falsely representing some other per
son and acting in the character thus unlaw
fully assumed, in order to deceive others, and 
thereby gain some profit or advantage, or en
joy some right or privilege belongirrg to the 
one so personated, or subject him to some 
expense, charge, or liability. See 4 Steph. 
Comm. 181, 290. 

FALSE P LEA. See Sham Plea. 

FA LSE P RETENSES. In criminal law. 
Jj"alse representations and statementR, made 
with a fraudulent design to obtain money, 
goods, wares, or merchandise, with intent to 
cheat. 2 Bouv. Inst. no. 2308. Such a fraud
ulent i'epresentation of fact by one who knows 
it not to be true as is adapted to induce the 
person to whom it is made to part with some
thing of value. Jackson v. People, 126 Ill. 
139, 18 N. E. 286 ; Fisher v. State, 161 Ark. 
586, 256 S. W. 858, '860 ;  People v. Kahler, 26 
Cal. App. 449, 147 P. 228, 229 ; State v. Tan
ner, 22 N. 1\1. 493, 164 P. 821, 822, L. R. A. 
1917E, 849 ; State v. Luff, '74 A. 1079, 1080, 1 
Boyce (Del.) 152. Any misrepresentation of 
past fact by a party, knowingly made to in
duce another to part with his property. Peo
ple v. Schneider, 32-7 Ill. 270, 158 N. E. 448,. 
450. A representation of a material fact, 
calculated to deceive, which is not true. Com
monwealth v. Jacobson, 260 Mass. 311 , 157 
X E. 583, 585 ; Com. v. Drew, 19 Pick. C�-Iass.) 
184 ; State v. Grant, 86 Iowa, 216, 53 N. W: 
120. False statements or representations 
made with intent to defraud, for the pur
pose of obtaining money or property. A pre
tense is the holding out or offering to others 
something false a nd feigned. This may be 
done either by words or actions, which 
amount to false representations. In fact, 
false representations are inseparable from 
the idea of a pretense. Without a representa
tion which is false there ca]J. be no pretense. 
State v. JO,aquin, 43 Iowa, 132. False pre
tenses consist in making a representation of 
an existing fact, which the party making it 
knows to be false at the time, with the in
tent that the party to whom it is made 
should act upon it, and the party must act 
upon it to his detriment. Griffith v. State, 
93 Ohio St. 294, 112 N. E. 1017, 1018. See, 
further, Motsinger v. Sink, 168 N. C. 548, 84 
S. E. 84'7, 800 ; State v. Hathaway, 168 Wis. 
518, 170 N. W. 654, 656 ;  State v. Whitney, 
43 Idaho, 745, 254 P. 525, 5W ; People v. 
Neetens, 42 Cal. App. 006, 184 P. 27, 28 ; 
Smith v. State, '74 Fla. 594, 77 So. 274, 276. 

The distinction between "larceny" and "false 
pretenses" is that in larceny the owner of a thing 
has no intention to part with his property, although 
he may intend to part with possession, while in 
false pretenses the owner does intend to part with 
the property but it is obtained from him . by fraud. 
ITeople v. Shwartz, 43 Cal. App. 696, 185 P. 686, , 687. 
See, also, · · Roberts v. State, 181 Ind. 520, 104 N. E. 
970, 971 ; Crosby v. Paine, 170 Minn. 43, 211 N. W. 
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947, 948 ; State v. Paul, 41 S. D. 40, 168 N. W. 739, 
740 ; State v. Ewing ( Mo. App.)  270 S. W. 116, 117 ; 
State v. Martin, 103 W. Va. 446, 137 S. E. 885, 886. 

The distinction between "obtaining money by 
false pretenses" and forgery is that in the former, 
the acquisition of the money is the principal thing, 
while in forgery the making, altering, uttering, or 
publishing of the written instrument is the prin
cipal part, and money need not necessarily be ob
tained. State v. Hobl, 108 Kan. 261, 194 P. 921, 924 .. 

FA LSE REPRESENTAT I O N. A representa
tion which is untrue, wilfully made to deceive 
anQther to his . injury. Also., a representatiQn 
Qf what is true, which nevertheless creates 
an impression which is false. Newark Trust 
Co. v. Lackawanna Inv. Co., 88 N. J. Eq. 541, 
103 A. 168, 169� See, further, \Vay v. Bron
ston, 91 Kall. 446, 138 P. 601, 602 ; Interna
tional Milling CO. Y. Priem, 179 Wis. 622, 192 
N. W. 68. See F'raud ; Deceit. 

A "false representation" may be made scienter, 
so as to afford a right of action in damages, in any 
of the following ways : (1) With actual knowl
edge of its falsity ; ( 2 )  without knowledge either 
of its truth or falsity ; or (3 )  under circumstances 
in which the person making it ought to have known 
if he did not know of its falsity. Horton v. Tyree, 
104 W. Va. 238, 139 S. E. 737, 738. But see Sebastian 
County Bank v. Gann, 121 Ark. 145, 180 S. W. 754, 
755. 

FALSE RETU RN.  See Return. 

FALSE SWEAR I NG. The misdemeanQr CQm
mitted in English law by a person who swears 
falsely hefore any person authorized to ad
minister an Qath upon a matter of public con
cerb, under such circumstances that the false 
swearing would haye amounted to perjury if 
eOllllnitted in a judicial proceeding ; as where 
a person makeR a false affida yit under the bills 
of sale acts. Steph. Cr. Dig. p. 84. And see 
O'Bryan v. State, 27 T'ex. App. 339, 11 S. W. 
443. In Texas, it is not necessary, to. com
plete the offense, that the affidavit be used 
fQr the purpose for whieth it was intended. 
'Welch v. State, - 71 Tex. Cr. R. 17, 157 S. W. 
946. Under the Texas and Kentucky stat
utes, however, "false swearing" is distinct 
from the common-law crime of perjury ; Com
monwealth v. Hinkle, i77 Ky. 22, 197 S. W. 
455, 456 ; Shipp v. State, 81 Tex. Cr. R. 328, 
196 S. W. 840, 842 ; inasmuch as "false swear
ing" consists in making a false oath on a sub
j ect about which the party CQuid legally be 
sworn, and before a person legally authQrized 
to. administer the oath ; Commonwealth v. 
Bradshaw, 210 Ky. 405, 276 S. W. 124, 125 ; 
it not being necessary, as iIi perjury, that 
the testimony be material ; Sullivan v. CQlll
monwealth, 158 Ky. 536, 165 S. 'V. 696, 697. 

FALSE TOKEN. In criminal law, A false 
document or sign of the existence of a fact,
in general used. for the purpose Qf fraud. See 
3 Term 98 ; 2 Starkie, Ev. 563 ; 1 Bish. Gr. L. 
585 ; People v. Gates, 13 Wend. (N. Y.) 311 ; 
People v. Haynes, 14 Wend. (N. Y.) 570; 28 
Am. Dec. 530 ; People v. Stone, 9 'Vend. (N. 
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Y.) 182 ; Smith v. State, 74 Fbi. 594, 77 So. 
274, 276 ; State v. Leonard, 73 Or. 451, 144 
P. 113, 118 ; State v. Renick, 33 Or. 584, 56 
P. 27tJ, 44 L. R. A. 266, 72 Am: St. Rep. 758. 
FALSE VERD I CT. See Verdict. 

FALSE W E I G HTS. False w.eights and meas
ures are such as do not comply with the 
standard prescribed by the state or govern
ment, or with the custom prevailing in the 
place and business in which they are used. 
Pen. Code Cal. § 552 ; .Pen. Code Idaho, 1901, 
§ 5003 (Code 1932, § 17-3920). 

FALSE W I T N ESS. One who is intentionally 
rather than merely mistakenly false. State 
v. Weston, 109 01'. 19, 219 P. 180, 189. 

FALSE W O R D S, whi0h may be eliminated 
from descriptions in willS, deeds, etc., are mis
descriptions of property that are not applica- · 

hIe to any property owned or intended to be 
devised 0'1' conveyed. Brown v. Ray, 314 Ill. 
570, 145 N. EL 676, 679 ; Armstrong v. Arm
strong, 327 Ill. 85, 158 N. E. 356, 358. 

F ALSEDAD. In Spanish law. Falsity ; an 
alteration of the truth. Las Partidas, pt. 3, 
tit. 26, I. 1. 

. 

Deception ; fraud. Id. pt. 3, tit. 32, 1. 21. 

FALSEHOOD.  A statement o r  assertion 
known to he untrue, and intended to deceive. 
A w'111ful act or declaration contrary to the 
truth. Putnam v. Osgocd, 51 No H. 207. 

The term is perhaps generally used in the second 
sense here given. It is committed either by the 
wilful act of the party, or by dissimulation, or by 
words. 

Crabbe thus distinguishes between falsehood and 
untruth : "The , latter is an untrue sayin,g, and may 
be unintentional, in which case it reflects no dis
grace on the agent. A falsehood and a lie are in
tentional false sayings, differing only in degree of 
the guilt of the offender ; falsehood being not al
ways for the express purpose of deceiving, but a 
l ie always for the worst of purposes." See Rose. 
Cr. Ev. 362 ; Deceit ; Fraud ; Misrepresentation. 

I n Scotch Law 

A fraudulent imitation or suppression of 
truth, to the prejudice of another. Bell. 
" Something used and published falsely." An 
old Scottish nomen j1tris. "Falsehood is un
doubtedly a nominate crime, so much so that 
Sir G eorge Mackenzie and our older lawyers 
used no other term for the falsification of 
writs, and the name 'forgery' has been of mod
ern introduction." "If there is any distinc
tion to be made between 'forgery' and 'false
hood,' I would consider the latter to be more 
comprehensive than the former." 2 Broun, 
77, 78. 

FALSELY. Usually used in the sense of de
signedly untrue and deceitful, and as imply
ing an intention to perpetrate some treachery 
or fraud. Fouts Y. State, 113 Ohio St. 450, 
149 N. Eo 551, 554 ; State v. Merlo, 92 Or. 

FALSING or DOOMS 
678, 173 P. 317, 319 ; McDonald v. McNeil, 92 
Vt. 3[ro, 104 A. 337, 339 ; Cro. Eliz. 201 ; 7 
D. & R. 665. But see 1 Den. O. C. 157. The 
use of the word falsely in a statute (against 
counterfeiting) implies that there must be a 
fraudulent or criminal intent in the act ; U. 
S. v. King, 5 McLean 208, Fed. Cas. No. 15,535. 
See, also, 4 B. & C. 329 ; 6 Com. Dig. 58 ; 
Stark, Cr. PI. 86. 

. 

See False. 

FALS I C R I M EN. Fraudulent subornation 01" 
concealment, with design to darken or hide 
the truth, and make things appear otherwise 
thaR they are. It is committed (1) by words, 
as when a witness swears falsely ; (2) by 
writing, as when a person antedates a con
tract ; (3) by deed, as selling by false weights 
and measures. 'Vharton. See Crimen lfalsi. 

FALS I F I CAT I O N.  In equity practice. The 
showing an item in the debit of an account to 
be either wholly false or in some part errone-
ous. 1 Story, Eq. JUl'. § 525. And see Phil
lips v. Belden, 2 Edw. Ch. 23 ; Pit v. Cholmon
deley, 2 Yes. Sr. 565 ; Kennedy v. Adickes, 
37 S. C. 174, 15 S. E. 922 ; Tate v. Gairdner, 
119 Ga. 133, 46 S. E. 73 ; Armstrong v. Toler, 
11 Wheat. (U. S.) 237, 6 L. Ed. 468. 

FALSI FY. To disprove ; to prove to be false 
or erroneous ; to avoid or defeat ; spO'ken of 
verdicts, appeals, etc. Co. Litt. 1Mb. 

To counterfeit or forge ; to make some
thing false ; to give a false appearance to any
thing. To make false by mutilation or addi
tion ; to tamper with ; as, to falSify a record 
or document. Pou v. Ellis, 66 Fla. 358, 63 So. 
721, 722. 

To show, as in an accounting before a mas
ter in chancery, that a charge has been insert
ed which is wrong ; that is, either wholly 
false or in some part erroneous. Pull. Accts. 
162 ; 1 Story, Eq. Jur. § 525. See Shores
Mueller CD. v. Bell, 21 Ga. App. 194, 94 S. E. 
83, 84 ;  l!"'alsification. 

FALS I FY I NG A J U DG M ENT. A term some
times used for reversing a judf,'lllent. See 4 
Steph. Com. 553. 

FALS I FY I NG A R EC O RD.  A high offense 
against. public justice, punishable in England 
by 24 & 25 Vict. c. 98, §§ 27, 28, and in the 
United States, generally, by statute. See U. 
S. Rev. Stat. § 5394 (18 USGA § 233). 

FA LS I N  G.  In Scotch law. False making ; 
forgery. "Falsing of cvidentIs." 1 Pitc. Grim. 
Tr. pt. 1, p. 85. 

Making or proving false. 

FALS I N G  OF D OOMS. In Scotch law. The 
proving the injustice, ta,lsity, or error of the 
doom or sentence of a court. Tomlins ;  Jacob. 
The reversal of a sentence or judgment ; an 
action to set aside a decree. Skene. Protest
ing against a sentence and takinK an appeal 
to a higher tribunal. Bell, Diet. 
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FALSO RETO R N O  BREV I U M .  In old Eng
lish law. A writ which formerly lay against 
the sheriff who had execution of process for 
false returning of writs. Reg. Jud. 43b ; Cun
ningham, " Law Dict. 

FALSONARi US. A forger ; a counterfeiter. 
Hov. 424. 

FALSUM.  Lat. In the civil law. A false 
or forged thing ; a fraudulent simulation ; a 
fraudulent counterfeit or imitation, such as a 
forged signature or instrument. Also falsi
fication, which may he either by falsehood, 
concealment of the truth, or fraudulent al
teration, as by cutting out or erasing part

' of 
a writing. 

F ALSUS. Lat. False ; fraudulent ; errone
ous. Deceitful ; mistaken. 

In the sense of "deceiving" or "fraudulent," it 
is applied to persons in respect to their acts and 
conduct, as well as to things ; and in the sense 
of "erroneous," it is applied to persons on the ques
tion of personal identity. 

Falsus in uno, falsus in o m n ib us. False in one 
thing, false in everything. Oommomvealth v. 
Billings, 97 Mass. 406 ; Mercer v. Wright, 3 
Wis. 645 ; State v. Williams, 47 N. O. 2517. 
Where a party is clearly shown to have em
bezzled one article of property, it is a ground 
of presumption that he may have embezzled 
others also. The Boston, 1 Sumn. 328, 35<6, 
J!'ed. Gas. No. 1,H73 ; The Santissima Trini
dad, 7 Wheat. 339, 5 L. Ed. 4504. This maxim 
is particularly applied" to the testimony of a 
witness who, if he is shown to have sworn 
falsely in one detail, may be considered un
worthy of belief as to all the rest of his evi
dence. Grimes v. State, 63 Ala. 168 ; Wilson 
V'. Coulter, 29 App. Div. 85, 51 N. Y. S. 804 ; 
White v. Disher, - 67 Oal. 402, 7 P. 826. 

The maxim, "Falsus in uno, falsus in omnibus," 
is a mere rule of evidence affirming a rebuttable 
presumption of fact, under which the jury must 
consider all the evidence of the witness, other than 
that which is found to be false, and it is their 
duty to give effect to so much of it, if any, as is 
relieved from the presumption against it and found 
to be true. Levine Bros. v. Mantell, 90 W. Va. 166, 
111 S. E. 501, 504 ; Shecil v. United states (C. C. A.) 
22.6 F. 184, 187. 

F AMA. Lat. Fame ; character, reputation ; 
report of common opinion. 

Fama, fides et ocu lus non pat iuntur l udum.  
3 BuIst. 226. Fame, faith, and eyesight do 
not suffer a cheat. 

Fama qure suspicione'm inducit, oriri debet apud 
bonos et graves, non  q u idem malevolos et male
dicos, sed providas et fidQ dignas personas, non 
semel sed srepius, quia clamor m i n u it et. de
famatio manifestat. 2 lnst. 52. Report, which 
induces suspicion, ought to arise from good 
and grave men ; not. indeed, from " malevo
lent and malicious men, but from cautious 
and credible persons ; not . only once, but 
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frequently ; for clamor diminishes, and def
amation manifests. 

FAMAC I DE. A killer of reputation ; a 
slanderer. 

FAM I L I A. 
I n  Roman Law 

A household ; a family. On the composi
tion of the Roman family, see Agnati ; Cog
nati ; and see Mackeld. Rom. Law, § 144. 

Family right ; the right or status of being 
the head of a family, or of exercising the 
patria potestas over others. This could be
long only to a Roman citizen who was a 
"man in his own right," (homo sui juris.) 
Mackeld. Rom. Law, §§ 133, 144.

· 

I n  O ld  Engl ish Law 

A household ; the body of household serv
ants ; a quantity of land, otherwise called 
"l1Ut11Sa," sufficient to maintain one family. 
Du Cange ; Oowell ; Cunningham, Law Dict. ; 
Oreasy, Church Hist. 

I n  Spanish Law 

A family, which might -consist of domestics 
or servants. It seems that a single person 
owning negroes was the "head of a family," 
within the meaning of the colonization laws 
of Coahuila and Texas. State v. Sullivan, 9 
Tex. 156. 

FAM I L I fE  E M PTOR. In ROInan law. An 
intermediate person who purchased the ag
gregate inheritance when sold pe.r ccs et 
librarn, in the process of making a will un
der the Twelve T'ables. This purchaser was 
merely a man of straw, transmitting the in
heritance to the hmres prof:ler. Brown. 

FAM I L l fE· ERC I SC U N DfE. In Roman law. 
An action for the partition of the a�gl'egate 
succession of a ta1nilia, where that devolved 
upon co-hccredes. It was also applicable to 
enfol'-ce a contribution towards the necessary 
expenses incurred on the tarn-ilia. See 
l\fackeld. Rom. Law, § 499 ; Stair, Inst. 1. 1, 
tit. 7, .§ 15. 

FAM I L l ARES REG I S. Persons of the king's 
household. The ancient title of the "six 
clerks" of chancery in England. Orabb, Com. 
Law, 184 ; 2 Reeve, Eng. Law, 249, 251. 

FAM I LY. A collective body of persons who 
live in one house or within the same curtilage 
and under one head or management (thereby 
including domestic servants, lodgers, board
ers, guests, etc.). Jarboe v. Jarboe, 106 Mo. 
App. 459, 79 S. W. 1162 ; Dodge v. Bost on 
& P. R. Corp., 154 Mass. 299, 28 N. E. 243, 
13 L. R. A. 318 ; Tyson v. Reynolds, 52 Iowa, 
431, 3 N. W. 469 ; Wilson v. Else, 204 Iowa, 
857, 216 N. W. 33, 37 ; Kleinberg v. Kinealy 
(Mo. App.) 193 S. W. 981, 983 ; Oity of Mexico 
v. Gray, 20e Mo. App. 547, 219 S. W. 707, 709 ; 
Mullins v. Nordlow, 170 Ky. 169, 185 S. W. 
825, 828 ; May v. Dermont, 114 Misc. 106, 186 
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N. Y. S. 113, 115 ; Wilson v. Cochran, 31 Tex. 
680, 98 Am. Dec. 553. The immediate mem
bers of one's household, as 'wife, children, 
brothers', and sisters or father and mother. 
Niemes v. Niemes, 97 Ohio St. 145, 119, N. E. 
503, 50G. Those members of the household 
who a re dependent on the householder to 
whom he owes some duty. Brokaw v. Ogle, 
170 Ill. 115, 48 N. E. 394 ; Cheshire v. Bur
lington, 31 Conn. 326. See, also, Gamble v. 
Leva, 212 Ala. 155, 10.2 So. 120, 121 ; Hall v. 
Meriden Trust & Safe Deposit Co., 103 Conn. 
226, 130 A. 1m, 161 ; Scott's Case, 117 Me. 
436, 104 A. 794, 796. Those whom it is the 
natural or moral duty of one to support, or 
who a re dependent on him for support. Finn 
v. Eminent Household of Columbia Woodmen, 
163 Ky. 187, 173 S. W. 349, 350. 

In a narrower sense, a father, mother, and 
children, whether living together or not. Hig
gins v. Safe Deposit & Trust Co. of Baltimore, 
127 Md. 171, 96 A. 322, 323. 

In a broader senRe, a group of blood-rela
tives ; aU the relations who descend from a 
common ancestor, or who spring from a com
mon root. See Civil Oode La. art. 3556, no. 
12 ; 9 Ves. 323. The genealogical stock from 
which a man and those related to him by 
blood have sprung. Albright v. Albright, 116 
Ohio St. 668, 157 N. E. 760, 764. 

The word "family" has no uniform, definite mean
ing. It is  used to indicate, first, the whole body 
of persons who form one household, thus includ
ing also servants ; second, the parents with their 
children, whether they dwell together or not ; and 
third, the whole group of persons closely related 
by blood. First Catholic Slovak Ladies' Union of 
United States of America v. Florek, 210 Ill. App. 
469, 472 ; Spencer v. Spencer, 11 Paige ( N. Y. ) 159. 

In ordinary conversation "family" is descriptive 
of a person's wife and children. Adams v. Carrie 
F. Wright Hospital, 82 N. H.  260, 132 A. 525, 526. 

A husband and wife living together may consti
tute a "family," within the meaning of homestead 
and exemption laws. Miller v. Finegan, 26 Fla. 
29, 7 So. 140, 6 L. R. A. 813 ; Williams v. Young, 
17 Cal. 403 ; Oppenheim v. Myers, 99 Va. 582, 39 S. 
E. 218 ; Chafee v. Rainey, 21 S. C. 11 ;  Dye v. 
Cooke, 88 Tenn. 275, 12 S. W. 631, 17 Am. St. Rep. 
882 ; Trotter v. Dobbs, 38 M�ss. 198 ; Cox v. Staf
ford, 14 How. Pro ( N. Y. ) 519 ; Kitchell v. Burgwin, 
21 Ill. 45. See, also, In re Mansfield's Estate, 185 
Iowa, 339, 170 N. W. 415, 416. With particular ref
erence to homestead laws, one parent and his or 
her children ; Carle V. Bamberger, 53 Okl. 777, 
158 P. 599, 600 ; Solnar V. Solnar, 205 Iowa, 701, 
216 N. W. 288, 29() ; and even a widow or widower, 
though without children ; Somers V. Somers, 33 S. 
D. 551, 146 N. W. 716, 717 ; Coleman Y. Bosworth, 
180 Iowa, 975, 164 N. W. 238, 240 ; may constitute a 
"family." See, also, In re Hooper's Estate, 117 
Wash. 463, 201 P. 740, 742. 

FAM I LY A R RANGEM ENT. A term denoting 
an , agreement between a father and his chil
dren, or between the heirs of a deceased fa
ther, to dispose of property, or to partition it 
in a different manner than that which would 
result if the law alone directed it, or to divide 
up property without administration. In these 
cases, frequently, the mere relation of the par-
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FAMILY PURPOSE DOCTRINE 

ties will give effect to bargains otherwise 
without adequate consideration. 1 Chit. Pro 
67 ; l Turn. & R. 13 ; Boyd v. Robinson, 93 
Tenn. 1, 23 S. W. 72 ; ,  :Oe Hatre v. De Hatre, 
50 Mo. App. 1. 

FAM I LY B I B LE. A Bible containing a rec
ord of the births, marriages, and deaths of 
the members of a family. As to its admissi
bility in evidence, see Whart. Ev. § 219' ; Tayl. 
Ev. 572 ; 1 Greenl. Ev. § 104 ; L. R. 1 Ex. 
255 ; Greenleaf v. R. Co., 30 Iowa, 301 ; 
Southern Life Ins. Co. v. Wilkinson, 53 Ga. 
535 ; 'Weaver v. Leiman, 52 Md; 709. 

FAM I LY C O U N C I L. See Family Arrange
ment ; Family Meeting ; Conseil de famille. 

FAM I LY EX P E NSES. Obligations incurred 
for something intended for the use or com
fort of the eo·llection spoken of as the family, 
as distinguished from individual , or personal 
expenses. Vose v. Myott, 141 Iowa, 506, 120 
N. 'W. 58, 2,1 L. R. A. (N. S.) 277. 

F AM I L Y G RO U P, within the purview of the 
family car doctrine, is not confined to persons 
related to the owner of the ,car, but includes 
members of the collective body of persons 
living in his household for whose convenience 
the car is actually maintained and whO' have 
general authority to use it. Smart v. Bis
sonette, 106 Conn. 447, 138 A. 36,5, 366. See 
Family Purpose Doctrine, infra. 

FAM I LY M E ET I NG. An institution of the 
la ws of L,ouisiana, being a cOUJJcil of the 
�elatives (or, if there are no relatives, of 
the friends) of a minor, for the purpose of 
advising a s  to his affairs and the administra
tion of his property. The family meeting is 
called by order of a judge, and presided over 
by a j ustice or notary, and must consist of 
at least five persons, who are put under oath. 
In re Bothick, 44 La. Ann. 1037, 11 So. 712 ; ,  
aiv. Code La. art. 305. It corresponds to 
the "conseil de famille" of French law, q. 'V. 
See Lemoine v. Ducote, 45 La. Ann. 857, 12 
So. 939 ; Commaux V .  Barbin, 6 Mart. La. 
(N. S.) 455. 

FAM I LY PHYS I C I AN.  A physician who reg
ularly attends and is consulted by the mem� 
bers of the family as their medical adviser ; 
but he need not attend in all cases or he COll
sulted by all the members of the family. 
Price v. Ins. Co., 17 Minn. 519 (Gil. 473), 10 
Am. Rep. 166 ; Reid v. Ins. Co., 58 Mo. 424 ; 
Cromeens V. Sovereign Camp, 'V. O. W·. (Mo. 
App.) 247 S.  'Y. 1033, 1034. 

FAM I LY P U RPOSE D O CT R I N E. A doc
trine under which the owner of an automobile 
is held liable for damages: resulting from its 
negligent operation by members of his family, 
whom he permits to use it. Schwartz v. 
Johnson, 152 Tenn. 586, 280 S. W. 32, 33, 47 
A. h R. 323. The doctrine, that the owner of 
an automobile purchased or maintained for 
the pleasure of his family is liable for in-
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juries inflicted by the machine while being 
used by the members of the family for their 
own pleasure. Doss v. Monticello Electric 
Light & Power Co., 19'3 Ky. 499, 236 S. W. 
1046, 1047 ; Thompson v. Kansas Oity Rys. 
Co., 113 Kan. 74, 213 P. 633. See Family 
Group. 

FAM I LY RELAT I O N. A relationship which 
may exist between one taken into the family 
by the head of the family, notwithstanding 
the absence of blood relationship or of legal 
adoption. Nelson v. Poorman's Estate (Mo. 
App.) 215 S. W. 1753, 754. 

FAM I LY SETTLEMENT. An agreement 
made between a father and his son or chil
dren or between brothers to dispose of prop
erty in a different manner from that which 
would otherwise take place. Peterson v. 
Hegna, 158 Minn. 289, 197 N. W. 484, 4"87. A 
term of practtcally the same signification as 
"family arrangement," q. 'V. ::;u,pra. See Wil
ley v. Hodge, 104 Wis. 81, 80 N. W. 75, 76 Am. 
St. Rep. 852,. 

F AM I L Y USE. That use ordinarily made by 
and suitable for the members of a household 
whether as individuals or collectively. Spring 
Valley 'Vater Works v. San Francisco, 52 
Oal. 120. The supply of water in a municipal 
corporation for family use includes the sup
ply of j ails, hospitals, almhouses, schools, 
and other mUl}icipal institutions ; id. 

F AMOSUS. In the civil and old English law. 
Relating to or affecting injuriously the char
acter or reputation ; defamatory ; slander
ous ; scandalous. 

FAMOSUS L l BELLUS. A libelous writing. 
A term of the civil law denoting that species 
of inj'uria which corresponds nearly to libel 
'01' slander. 

F ANAL. Fr. In French marine law. A 
large lantern, fixed upon the highest part of 
a vessel's stern. 

FANAT I C. A religious enthusiast ; a bigot ; 
a person entertaining wild and extravagant 
notions, or affected by zeal or enthusiasm, es
pecially upon religious subjects. 

Also, a person pretending to be inspired ;
formerly applied to Quakers, Anabaptists, and 
all other eectaries, and factious dissenters 
from the Ohurch of England. (St. 13 Car. II. 
c. 6.) Jacob. 

FAN EGA. ' In Spanish law. A measu�e of 
land varying in different provinces, but in 
the Spanish settlements in America consist
ing of 6,400 square varas or yards. Diccion
m"io de la Acad. ; 2 White Recop. 49 ; 138. 

F AQUEER. See Fakir. 
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FARDEL O F  LAN D. In old English law. 
The fourth part of a yard-land. Spelman. 
Nay says an eighth only, because, according 
to him, two fardels make" a nOOk, and four 
nooks a yard-land. 'Vharton. See Noy, Com
plete Lawyer 57 ; Cowell ; Ounningham, Law 
Diet. 

FARDELLA. In old English law. A bundle 
or pack ; a far del. Fleta, lib. 1, c. 22, § 10. 

FAR D I N G-D EAL. The fourth part of an 
acre of land. Spelman. 

FARE. A voyage or passage by water ; also 
the money paid for a passage either by land 
or by water. Cowell. 

The sum paid or to be paid for carrying a 
passenger. Chase v. New York C"ent. R. Co., 
26 N. Y. 526 ; Clark v. Southern By. Co., 69 
Ind. App. 697, 119 N. E. 539, 543. 

In case of a water company it means the tax or 
compensation which the company may charge for 
furnishing a supply of water. McNeal Pipe & 
Foundry Co. v. Howland, 111 N. C. 615, 16 S. E. 857, 
20 L. R. A. 743. 

FAR I NA G I UM.  A mill : a toll of meal or 
flour. Jacob ; Spelman. 

FA RLEU (or FA RLEY ) .  Money paid by ten
ants in lieu of a heriot. It was often applied 
to the best chattel, as distinguished from 
heriot, the best beast. Cowell. 

FAR L I  NGAR I I .  Whoremongers ; adulterers. 

FARM, n. A certain amount of provision re
served as the rent of a messnage. Spelman. 

Rent generally which is reserved on a lease ; 
when it was to he paid in money, it was called 
"blanche firme." Spelman ; 2 Bl. Comm. 42. 

A term, a lease of lands ; a leasehold in
terest. 2 Bl. Comm. 17 ; 1 Reeve, Eng. Law, 
301, note. The land itself, let to farm or rent. 
2 Bl. Oomm. 368. 

Usually the chief messuage in a village or town 
whereto belongs a great demesne of all sorts. 
Cowell ; Cunningham, Law Dict. ; Termes de la 
Ley. 

A large tract or portion of land taken by a lease 
under a yearly rent payable by the tenant. Tom
lin, Law Dict. 

A portion of land nsed for agricultural 
purposes, either wholly or in part. 

The original meaning of the word " was "rent," 
and by a natural transition it came to mean the 
land out of which the rent issued. 

I n Old  English Law 

A lease of other things than land, ·as of im
posts. There were several of these, such as 
"the sugar farm," "the silk farm," and farms 
of wines and currants, called ''petty farms." 
See 2 How. State Tr. 1197-1206. 

I n  Arne-rican Law 

FARANDMAN. In Scotch law. 
or merchant stranger. Skene. 

A traveler "Farm" denotes ·  a tract of land devoted in 
part, at' least, to cultivation, for agricultural 
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purposes, without reference to its extent, or to 
the tenUl!e by which it is held. In re Drake 
(D. O.) 114 F. 231 ; People ex reI. Rogers v. 
Oaldwell, 142 Ill. 434, 32 N. E. 691 ; Kendall 
v. Miller, 47 How. Prac. (N. Y.) 448 ; Com. 
v. Oarmalt, 2 Bin. (Pa.) 238 ; Winn v. Oabot, 
18 Pick. (Mass.) 553 ; Flecldes v. Hille, 83 Ind. 
App. 715, 149 N. E. 915. 

The term does not necessarily include only the 
land under cultivation and within a fence. It may 
include all the land which forms part of the tract, 
and may also include several connected . parcels 
under one control. Succession of Williams, 132 La. 
865, 61 So. 852, 853. 

Any tract of land used for raising crops or 
rearing animals. Gordon v. Buster, 113 Tex. 
382, 257 S. W. 220'. 

A body of land under one ownership, devoted to 
agriculture, either to raising crops, or pasture, or 
both. Dorsett v. Watkins, 59 , Old. 198, 158 P. 608, 
9 A. L. R. 278. 

With the development particularly of the western 
states, a large part of whose wealth consists of 
cattle, the word "farm" has acquired a somewhat 
broader meaning, and in its generic sense is as 
applicable to a stock farm as  to one where grain 
is raised. Porter v. Yakima County, 77 Wash. 299, 
137 P. 466, 467. 

I n  General 

-Farm crossing.  A roauway o'Ver a railroad 
track at grade for the purpose of reaching 
tillage land cut off by the track. True 'V. 
Maine Oent. R. 00., 113 Me. 375, 94 A. 183, 184. 
See, also, In re Oolvin Street in Oity of Buf
falo, 155 App. Div. 808, 140 N. Y. S. 882, 883. 

-Farm laborer. Generally, a man hired to go 
on a farm. Klein v. McCleary, 154 Minn. 498, 
192 N. 'V. 106 , 107. One employed · as a la
borer on a farm. especially one who does all 
kinds of farm work. In re Keaney, 217 Mass. 
5, 104 N. 1<:: . 438. TIw term is broad enough 
to include a ranch laborer. Gordon v. Bus
ter, 113 Tex. 382, 257 S. W. 220. See, also, 
O. O. Slaughter Oattle 00. v. Pastrana (Tex. 
Giv. App.) 217 S. W'. 749, 752 ; Hanna v. 'Var
ren, 77 Ind. App. 1, 133 N. E. 9, 10 ; Brock
ett v. Mietz, 184 App. Di'V. 342. 171 N. Y. S. 
412 ; Heddan v. Walden Ji'armers' l<::levator 
00., 31 N. D. 392, 153 N. W. 1015 ; Bates v. 
Shaffer, 216 Mich. 689, 185 N. W. 779, 780 ; 
Shafer v. l)arke, Davis & Co., 192 Mich. 577, 
159 N. W. 304, 305. 

A sheep herder is an "agricultural laborer" 
not entitled to com�nsation for injuries un
der the Industrial Act (Comp. Laws 1917, § 
3110, as amended by Laws 1919, c. 63). Davis 
v. Industrial Commission, 59 Utah, 607, 206 
P. 267, 268. 

On the question whether the term as used 
in 'Yorkmen's Compensation Acts includes an 
employee on a corn husking or a grain thresh
ing outfit, or the like, which goes from one 
farm to another for compensation, the deci
sions are conflicting. See State v. District 
Court of Wafonw:ln ('ounty, 140 Minn. 398, 
168 N. W. 130, L. R. A. 1018F, 198 ; Sly cord 

V. Horn, 179 Iowa, 936, 162 N. W. 249; 252, 
7 A. L. R. 1285. For cases contra. holding 
that such an employee is' not a farm laborer, 
see Roush v. Heffelbower, 225 Mich. 664, 196 
N. W. '185, 35 A. L. R. 196 ; In re Boyer, 65 
Ind. App. 408, 117 N. E. 507, 508 ; Industrial 
Commission of State of Colorado v. Shadow
en, 68 Colo. 69, 187 P. 926, 927, 13 A. L. R. 
952 ; Vincent v. Taylor Bros., 180 App. Div. 
818, 168 N. Y. S. 287, 288. 

-Farm land. A term applicable to all the 
land contained in a farm, and not neC€s
sarily merely to land which has been plowed. 
De Woffe v. Kupers, 106 Or. 176, 211 P. 927, 
930. 

-Farm utensils. A term which, in an immr
ance policy, is broader than the term garden 
tools, and includes any instrumentalities with
in the meaning of the word utensils made use 
of on a farm, including a stock scale or a 
new winumill not erected. Murphy v. Con
tinental Ins. Co., 178 Iowa, 375, 157 N. "T. 
835, L. R. A. 1917B, 934. 

-Farm wagon.  'l'his term in an exemption 
statute includes a farm wagon moved oy ID:'
chanical as well as by animal power. People 
v. Corder, 82 Colo. 318, 259 P. 613. 

FARM, 1). To lease or let ; to demise or grant 
for a limited term and at a stated rental. 

-Farm let. Technical words in a lease creat
ing a term for years. Co. Litt. 45 b ;  1 
"Vashh. R. Pl'. Index, Lease. Opprative words 
in a lease, which strictly mean to let upon 
payment of a certain rent in farm ; i. e., in 
agricultural produce. 

-Farm out. To let for a term at a stated 
rental. Among the Romans the collection of 
revenue was farmed out, and the same system 
existed in France before the revolution of 
1789 ; in England the excise taxes were farm
ed out, and thereby their e'ViIs were greatly 
aggravated. The farming of the excise was 
abolished in Scotland by the union, having 
been before that time abandoned in England. 
In all these cases the custom gave rise to 
great abuse and oppression of the people, and 
in France most of the farmers-general, as 
they were called, perished on the scaffold. 

FARM E R. The lessee of a farm. It is said 
that every lessee for life or years, although it 
be but of a small house and land, is called 
"farmer." This word implies no mystery, ex
cept it be that of husballa.man. Cunningham ; 
Cowell ; 3 Sharsw. Bla. Comm. 318. 

A husbandman or agriculturist ; one who 
cultivates a farm, whether the la!1d be his 
own or another's. One who resides on and 
cultivates a farm, mainly deriving his sup
port therefrom. State v. Hines, 94 Or. (j07, 
186 P. 420, 422. 

One who assumes the collection of the pub
lic revenues, taxes, excise, etc., for a certain 
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commission or percentage ; as a farmer of the within twenty days from the rendering of 
revenues. the decision. Sewell v. Edmonston, 66 Ga. 

353. 
There may also be a farmer of other personal 

property as well as of revenue and of lands. Plowd. 
195 ; Cunn. Law Dict. 

FARMER G E N E RAL. See Farm out. 

FAR M i NG.  Tillage of the soil. In re Brown 
(D. C.) 284 F. 899, 900 ; Hart-Parr Co. v. 
Barkley (C. C. A.) 231 F. 913, 914. Stock 
raising and dairying, if in · connection with 
and incidental to tillage of the soil. In re 
Brown (D. C.) 251 F. 365, 370. 

FARO.  An unlawful game of cards, in which 
all the other players play against the banker 
or dealer, staking their money upon the order 
in which the cards will lie and he dealt from 
the pack. Webster ; Ward v. State, 22 Ala. 
19 ; U. S. v. Smith, 27 Fed. Oas. 1149 ; Pat
terson v. State, 12 Tex. App. 224. 

FARO LAY-O UT. A board commonly cover
ed covered with green cloth to which the en
tire spade suit is affixed in a certain order. 
State v. Williams, 52 Mont. 369, 157 P. 957. 

FARRAGO L l BELL I .  Lat. An ill-composed 
book containing a collection of miscellaneous 
subjects not properly associated nor scientifi
cally arranged. Wharton. 

FAST-DAY. A day of fasting and penitence, 
or of mortification by religious abstinence. 
As to counting it in legal proceedings, see 1 
Chit. Archb. Pl'. (12th Ed.) 160, et seq. 

FAST EST ATE. See Estate. 

FASTEHMANS, FASTERMANNES, or FAST
I N G-M EN. Men in repute and substance ; 
pledges, sureties, or bondsmen, who, accord
ing to the Saxon polity, were fast bound to 
answer for each other's peaceable behavior. 
Spelman ; Enc. Lond. 

F AST I .  In Roman law. Lawful. Dies fast'i, 
lawful days ; days on which justice could law
fully be administered by the prretor. See 
Dies Fasti. 

FATAL I NJ U RY. A term embracing injuries 
resulting in death, which, as used in accident 
and disability insurance policies is distin
guished from "disability," which embraces in
juries preventing the insured from performing 
the work in which he is usually employed, but 
not resulting in death. Provident Life & Ac
cident Ins. Co. v.  Johnson (Tex. Civ. App.) 
235 s. W. 650, 652. 

FARRI ER. One who takes upon himself the Fatetur facinus qu i  judici u m  fugit. He who 

puhlic employment of shoeing horses. See flees judgment confesses his guilt. 3 Inst. 14 ; 

1 Bl. Comm. 431 ; 2 Salk. 440 ; Hanover, 5 Co. l09b. But see Best, Pres. § 248. 

Horses 215. 

FA RTH I N:G. The fourth part of an English 
penny. 

FART H I NG OF G O LD. An ancient English 
coin, containing in value the fourth part of a 
noble. 9· Hen. V. c. 7. 

FARTH I NG OF LAN D. A great quantity of 
land, differing much from farding-deal, q. v. 

FARVAND.  Standing by itself, this word 
signifies "passage by sea or water." In char
ter-parties, it means voyage or passage by 
water. 18 C. B. 880. 

FARYNDON.  I N N:. The ancient designation 
of Serjeants' Inn, Chancery Lane, London. 

F AS. Lat. Right ; justice ; the divine law.. 
3 Bl. Comm. 2 ;  Cal vin. 

In primitive times it was the will of th� gods, 
embodied in rules regulating not only ceremonials 
hut the conduct of alI" men. Taylor, Science of 
Jurispr. 65. 

FA TH E R. The male parent. He by 
-
whom 

a child is begotten. As used in law, this term 
may (according to the context and the na
ture of the instrument) include a putative 
as well as a legal father, also a stepfather, 
an adoptive father, 0.1' a grandfather, but is 
not as wide as the word "narent," and can
not be so. construed as to include a female. 
Lind v. Burke, 56 Neb. 785, 77 N. W. 444 ; 
Crook v. Webb, 125 Ala. 457, 28 So. 384 ; 
Cotheal v. Cotheal, 40 N. Y. 410 ; Lantznes
tel' v. State, 19 Tex. App. 321 ; Thornburg v. 
American Strawbo.ard Co., 141 Ind. 443, 40 
N. E. 1062, 50 Am. St. Rep. 334 ; In re But
ler's Estate, 129 Misc. 396, 222 N. Y. S. 265, 
266 ; McGaughey v. Grand Lodge, A. O. U. 
W. of State of Minnesota, 148 Minn. 136, 180 
N. W. 1,001. The term may, however, be so 
limited as to mean only the father of a legiti
mate child. People v. Wolf, 216 App. Div. 
771, 215 N. Y. S. 95, 96 ; Howard v. U. S. (D. 
C.) 2 F.(2d) 170, 173. 

-Father-in- law. The father of one's wife or, 
husband. 

FAS I US. 
wood. 

In Old English law. A faggot of -Putative father. The alleged or reputed fa
ther' of an illegitimate chi1d. State v. Nesta
val, 72 Minn. " 415, 75 N. 'W. 725. 

FAST B I LL O F  EXCEPT I O NS. One which 
may be taken in Georgia iIi injunction suits 
and similar cases, at such time and in 'such 
manner as to bring the case up for . review 
with great expedition. It must be certified 

FATHOM. A nautical measure , of six feet 
in length. Occasionally used as a superficial 
measure of land and iIi. mining, and in that 
case it means a square fathom or thirty-six 
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square feet. Nahaolelua v. Kaaahu, 9 Hawaii, 
601. 

FATUA M U L I ER. A whore. Du Fresne. 

FATUITAS. In old English law. 
idiocy. Reg. Orig. 266. 

Fatuity ; 

FATUM. Lat. Fate ; a superhuman pow
er ;  an event or cause of loss, beyond human 
foresight or means of prevention. 

FATUOUS PERSON. In Scotch law. One 
entirely destitute of reason ; is qui omnino 
dcsIpU. Ersk. Inst. 1, 7, 48.- An idiot. Jacob. 
One who is incapable of managing his affairs, 
by reason of a total defect of reason. He i s  
described as having uniform stupidity and in
attention of manner and childishness of 
speech. Bell's Law Dict. 

FAUX 

I n  American Law 

Negligence ; - an error or defect of judgment 
or of conduct ; any deviation from prudence, 
duty, or rectitude ; any shortcoming, or neg
lect of care or performance resulting from 
inattention, incapacity, or perversity ; a 
wrong tendency, course, or act. Railroad CD. 
v. Berry, 2 Ind. App. 427, 28 N. E. 714 ; Rail
way Co. v. Austin, 104 Ga. 614, 30 S. E. 770 ; 
School Dist. v. Boston, H. & E. R. 0.0., 102 
Mass. 553, 3 Am. Rep. 50.2 ; Dorr v. Harkness, 
49 N. J. Law, 571, 10. A. 40.0, 60' Am. Rep. 656 ; 
Cochrane v. Forbes, 257 Mass. 135, 153 N. E. 
566, 570. 

The word "fault," the primary lexical meaning 
of which is defect or failing, in the language of the 
law and in the interpretation of statutes signifies a 
failure of duty, and is the equivalent of negligence. 
Milliken v. Fenderson, 110 Me. 306, 86 A. 174, 175 ; 

FAT U U M  J U D I C I UM. A foolish judgment or Marston v. Pickwick Stages, 78 Cal. App. 526, 248 
verdict. As applied to the latter i t  is one P. 930, 933 ; Scott v. Sciaroni, 66 Cal. App. 577, 226 
rather false by reason of folly than criminally P. 827, 829. But see Liberty Highway Co. v. Calla

so, or as amounting to perjury. Bract. f. han, 24 Ohio App. 374, 157 N. E. 708, 714. 

289. 

FATU US. An idiot or fool. Bract. fol. 420b. 
Foolish ; silly ; absurd ; indiscreet ; or ill 

considered. See Fatuum judicium. 
Fatuus, apud j u risconsu ltos nostros, accipHur 
p ro n on com pos mentis ;  et fatuus dicitur, q u i  
o m n ino desip it. 4 Coke, 128. Fatuous, among 
.our jurisconsults, is understood for a man 
not of right mind ; and he is called "fatuus" 
who is altogether foolish. 

Fatuus prresumitur qui in proprio nomine e,rrat. 
A man is presumed to be simple who makes 
a mistake in his own name. Code, 6, 24, 14 ; 
Van Alst v. Hunter, 5 Johns. Oh. C�. Y.) 148, 
161. 

I n  Commercial Law 

Defect ; imperfection ; blemish. 
All Faults. 

I n  Min ing  Law 

See Witb 

A dislocation of strata ; particularly, a 
severance of the continuity of a vein or lode 
by the dislocation of a portion of it . 

FAUTOR. 

I n  Old Engl ish Law 

A favorer or supporter of others ; an abet
tor. Gowell ; Jacob. A partisan. One who 
encouraged resistance to the execution of 
process. 

I n Spanish Law 
FAU BOU RG. In French law, and in Louisi- Accomplice ; the person who aids or as
ana. A district or part of a town adjoining sists another in the commission of a crime. 
the _principal city ; .  a suburb. See City Coun-
cil of Lafayette v. Holland, 18 La. 286. FAU X .  

FAUCES TEHRIE. (.Jaws of the land.) Nar
row headlands and promontories, inclosing a 
portion or arm of the sea within them. 1 
Kent, Comm. 367, and note ; Hale, De Jure 
::YIar. 10 ; The Harriet, 1 Story,' 251, 259, Fed. 
Cas. No. 6,099 ; 16 Yale L. J. 471. 

FAU LT. 

I n  O ld  E.ng lish Law 

False ; counterfeit. Faux action, a false 
action. Litt. § 688. Faux money, counterfeit 
money. St. -Westm. 1, c. 15. Faux peys, false 
weights. Britt. c. 20. Faux serement, a false 
oath. St. Westm. 1, c. 38. 

I n French Law 
I n  the Civil Law 

A falsification or fraudulent alteration or 
Negligence ; want of care. An improper suppression of a thing by words, by writings, 

act or omission, injurious to another, and or by acts without either. Biret. 
transpiring through negligence, rashness, or 
ignorance. 

There are in law three degrees of faults,-the 
gross, the slight, and the very slight fault. The 
gross fault is that which proceeds from inexcusable 
negligence or ignorance ; it is considered as nearly 
equal to fraud. The slight fault is th,at want of care 
which a prudent man usually takes of his business. 
The very slight fault is  that which is excusable, 
and for which no responsibility is incurred. Civil 
Code La. art. 3556, par. 13. 

"Faux may be understood in three ways. In its 
most extended sense it is the alteration of truth, 
with or without intention ; it is nearly synonymous 
with 'lying.' In a less extended sense, it is th!'\ 
alteration of truth, accompanied with fraud, mutatio 
veritatis cum dolo facta. And lastly, in a narrow, 
or rather the legal, sense of the word, when it is a 
question to know if the faux be a crime, it is the 
fraudulent alteration of the truth in those caseli! 
ascertained and

-
punished by the law." Touillier, 

t. 9, D. 188. 



FAUX 

I n  the Civil Law 

The fraudulent alteration of the truth. The 
same with the Latin fal8ltm or crimen fal8i. 

FAVOR , n. Bias ; partiality ; lenity ; prej
udice. See Challenge. 

FA VOB, 'V. To regard with favor ; to aid or 
to have the disposition to aid ; to show par
tiality or unfair bias towards ;-practically 
synonymous with "support." United States v. 
Schulze (D. C.) 253 F. 377, 379. The ,vord im
plies a mental attitude or intent. Schulze 
v. United States (C. C. A.) 259 F. 189, 100. 

Favorabil ia in lege sunt fiscus,  dos, v ita, l ibertas. 
Jenk. Cent. 94. Things favorably considered 
in law are the treasury, dower, life, liberty. 

Favorabi l iores rei, potins quam actores, haben
tur.. The condition o f  the defendant must b e  
favored, rather than that o f  t h e  plaintiff. In 
other words, mel'i-or e8t conditio defendenti8. 
Dig. 50, 17, 125 ; Broom, Max. 715. See Runt 
v. Rousmanier's Adm'r, 8 Wheat. (U. S.) 195, 
196, 5 L. Ed. 589. 

Favorabiliores sunt executiones ali is processibus 
quibusou nq ue. Co. Litt. 289. Executions are 
preferred to all other processes whatever. 

Favo'res ampliandi sunt;  odia restri n genda. 
Jenk. Cent. 186. Favors are to be enlarged ; 
things hateful restrained. 

FEAL. Faithful ; truthful ; true. Tenants 
by knight service swore to their lords to be 
,teal and leal ; i. e. , faithful and loyal. Fea� 
/tomager, faithful subject. 

FEAL ANiD D I VOT. A right in Scotland, 
similar to the right of turbary in England, 
for fuel, etc. Wharton ; Ersk. ii. tit. ix. s. 17. 

FEA LTY. In feudal law. Fidelity ; alle
giance to the feudal lord of the manor ; the 
feudal obligation resting upon the tenant or 
vassal by which he was bound to be faithful 
and true to his lord, and render him obedi
ence and service. See De Peyster v. Michllel, 
6 N. Y. 497, 57 Am. Dec. 470 ; Littleton §§ 
117, 131 ; Wright, Ten. 35 ; Tertne8 de la Ley; 
1 Washb. R. P. 19 ; 1 Poll. & MaitI. 277-287 ; 
Stubbs, Const. Rist. § 462 n ;  Co. Lit. 67b ; 3 
Kent 510. 

This fealty was of two sorts : that which is gen
eral and is due from every subject to his prince ; 
the 

'
other special, and required of such only as in 

respect of their fee are tied by this oath to their 
landlords ; 1 Ela. Comm. 367 ;  Cowell. 

Fealty signifies fidelity, the phrase "feal and 
leal" meaning simply "faithful and loyal." Ten
"ants by knights' service and also tenants in socage 
were required to take an oath of fealty to the 
king or others, their immediate lords ; and fealty 
was one of the conditions of their tenure, the breach 
of which operated a forfeiture of their estates. 
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one en"gagement, yet they are not to be confounded 
in our country, for they do not imply the same thing, 
homage being the acknowledgment of tenure, and 
fealty, the vassal oath of fidelity, being the es
sential feudal bond, and the animating principle 
of a feud, without which it could not subsist. 
Wharton. 

F EAR. Apprehension of harm ; dread ; con
sciousness of approaching danger. 

Apprehension of harm or punishment, as 
exhibited by outward and visible marks of 
emotion. An evidence of guilt in certain 
cases. See Burrill, Circ. Ev. 476. 

FEASANCE. A doing ; the doing of an act ; 
a performing or performance. See Malfea
sance ; • Misfeasance ; Nonfeasance. 

A making ; the making of an indenture, re
lease, or obligation. Litt. § 371 ; Dyer, (Fr. 
Ed.) 56b. The making of a statute. Keilw. 
lb. 

FEASA NT. Doing, or making, as, in the term 
"damage feasant," (doing damage or injury,) 
spoken of cattle straying upon another's land. 

FEASOR. Doer ; maker. Fea8or8 del e8-
tatute, makers of the statute. Dyer, 3b. Also 
used in the compound term, "tort-feasor," 
one who commits or is guilty of a tort. 

F EASTS. Oertain established festivals or 
holidays in the ecclesiastical calendar. These 
days were anciently used as the dates . of 
legal instruments, and in England the quar
ter-days, for paying rent, are four feast-days. 
The terms of the courts, in England, before 
1875, were fixed to begin on certain days de
termined with reference to the occurrence of 
four of the chief feasts. 

FEC I A L  LAW. The nearest approach to a 
system of international law known to the 
ancient world. It was a branch of Roman 
jurisprudence, concerned with embassies, dec
larations of war, and treaties of peace. It 're
ceived this name from the fecia,le8, (q. 'V.,) who 
were charged with its administration. 

FEC I A LES. Among the ancient Romans, 
that order of priests who discharged the du
ties. of ambassadors. Subsequently their du
ties appear to have related more particularly 
to the declaring war and peace. Calvin. ; 1 
Kent, Comm. 6. 

F ED E RAL. 

I n  Constitutional Law 
A term commonly used to express a league 

or compact between two or more states, to be
come united under one central government. 
Montana Auto Finance Corporation v. British 
& Federal Underwriters of Norwich Union 
Fire Ins. Soc., 72 Mont. 69, 232 P. 198, 199, 
36 A. L. R. 1495. 

Brown. I n American Law 
Although foreign jurists consider fealty and 

homage as convertible terms, because in some con- , Belonging to the. general government or un
tin ental countries they are blended so as to form ion of the states. Founded on or organized 
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under the constitution or laws of the United 
States. 

. 

The United States has been generally styled, in 
American political and judicial writings, a "feder
al government." The term has not been imposed 
by any specific constitutional authority, but only 
expresses the general sense and opinion upon the 
nature of the form of government. In recent years, 
there is observable a disposition to employ the term 
"national" in speaking of the government of the 
Union. Neither word settles anything as to the 
nature or powers of the government. "Federal" 
is somewhat more appropriate if the government 
is considered a union of the states ; "national" 
is preferable if the view is adopted that the state 
governments and the Union are two distinct systems, 
each established by the people directly, one for 
local and the other for national purposes. See 
United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 
588 ; Abbott ; Mills, Representative Government 301 ; 
Freeman, Fed. Gov't. 

FED E RAL CENSUS. A census of each state 
or territory or of a certain state or of any 
subdivision or portion of any state, provid
ed it is taken by and under the direction 
and supervision of the Census Bureau of the 
United States, and approved and certified by it 
as the census of that state or subdivision. In 
re Cleveland's Claim, 72 Okl. 279, 180 P. 852, 
885. 

FED ERAL COU RTS. The courts of the Unit
ed States. See Courts of the United States. 

FEDERAL GOVERNM ENT. The system of 
government administered in a state formed by 
the union or confederation of several inde
pendent or quasi independent states ; also the 
composite state so formed. In strict usage, 
there is a distinction between a confederation 
and a federal go'vernment. The former term 
denotes a league or permanent alliance be
tween several Rtates, each of which is fully 
sovereign and independent, and each of which 
retains its full dignity, organization, and sov
'ereignty, though yielding to the central au
thority a controlling power for a few limited 
purposes, such as external and diplomatic re
lations. In this case, the component states 
are the units, with respect to the confedera
tion, and the central government acts upon 
them, not upon the individual citizens. In a 
federal government, on the other hand, the al
lied states form a union,-not, indeed, to such 
an extent as to destroy their separate organ
ization or deprive them of quasi sovereignty 
with respect to the administration of their 
purely local concerns, but so that the central 
power is erected into a true state or nation, 
possessing sovereignty both external and in
ternal,-while the administration of national 
affairs is directed, and its effects felt, not by 
the separate 'states deliberating as units, but 
hy the people of all, in their collective capa
city, as citizens of the nation. The distinction 
is expressed, by the German writers, by the 
use of the two words "Staatenbund" and 
"Bnndesstaat ;" the former denoting a league 
or confederation of states, and the latter a 
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federal government, or state formed by means . 
of a league or confederation. 

FEDERA L  PROH I B I T I ON O F F IC E R. An 
officer of the federal government charged with 
the enforcement of the national prohibition 
statute. De Marco v. U. S. (C. C. A.) 296 F. 
667, 668. 

FEDERAL QUEST I O N .  Cases arising under 
the constitution of the United States, acts of 
congress, or treaties, and involving their in
terpretation or application, and of which ju
risdiction is given to the federal courts, are 
commonly described by the legal profession as 
cases involving a "federal question." In re 
Sievers (D. C.) 91 F. 372 ; U. S. v. Douglas, 113 
N. C. 190, 18 S. E. 202 ; Williams v. Bruffy, 
102 U. S. 248, 26 L. Ed. 135 ; Bryan v. Ken
nett, 113 U. S. 190, 5 S. Ct. 407, 28 L. Ed. 908 ; 
In re Vadner (D. C.) 259 F. 614, 632 ; Masters 
v. Traders' Nat. Bank, 129 Misc. 133, 220 N. 
Y. S. 499, 500. 

FEDERAL TRADE C O M M I SS I O N .  An ad
ministrative body created by statute, with 
only the duties and powers granted expressly 
or by fair implication. Chamber of Com
merce of Minneapolis v. Federal Trade Com
mission (C. C. A.) 13 F.(2d) 673, 683. See 15 
USCA §§ 41-51. 

FEDE RATE D  STATE. An independent cen
tral organism, having its own machinery ab
sorbing, in view of international law, all the 
individual states associated together. Mo
lina v. Comision Reguladora Del Mercado 
De Henequen, 91 N. J. Law, 382, 103 A. 397, 
400. 

F E D E RAT I O N .  Ordinarily, an unincorporat
ed association of persons for a common pur
pose. Hughes v. State, '109 Ark. 403, 160 S. 
W. 209. 

FEE. A freehold estate in lands, held of a 
superior lord, as a reward for servic�s, and 
on condition of rendering some ·service in re
turn for it. The true meaning of the word 
"fee" is the same as that of "feud" or "fief," 
and in its original sense it is taken in contra
distinction to "allodium," wl1ich latter is de
fined 'as a man's own land, which he possesses 
merely in his own right, without owing any 
rent or service to any superior. 2 Bl. Comm. 
105. See Wendell v. Crandall, '1 N. Y. 491. 

In modern English tenures, "fee" signifies 
an estate of inheritance, being the highest 
and most extensive interest which a man can 
have in a feud ; and when the term is used 
simply, without any adjunct, or in the form 
"fee-simple," it imports an absolute inher
itance clear of any condition, limitation, or 
restriction to particular heirs, but descend
ible to the heirs general, male or female, lin
eal or collateral. 2 Bl. Comm. 106 ; Cowell ; 
'Perrnes de Za Ley ; 1 Washb. R. P. 51 ; Co. Litt. 
1 b ;  1 Prest. E;st. 420 ; 3 Kent 514. 



FEE 

I n  General 

-Base fee. A determinable or qualified fee ; 
an estate having the nature of a fee, but not 
a fee simple absolute. In re Douglass Estate, 
94 Neb. 280, 143 N. W. 299, 302, Ann. Cas. 
1914D, 447 ; Stubbs v. Abel, 114 Or. 610, 233 
P. 852, 859. 

-Conditional fee. An estate restrained to 
some particular heirs, exclusive of others, as 
to the heirs of a man's body, by which only his 
lineal descendants were admitted, in exclu
sion of collateral ; or to the heirs male Qf his 
body, in exclusion of heirs female, whether 
lineal or collateral. It was called a "condi
tional fee," by reason of the condition ex
pressed or implied in the donation of it that, 
if the donee died without such particular 
heirs, the land should revert to the donor. 2 
Bl. Comm. 110 ; Willis v. Mutual Loan & 
Trust Co .. 183 N. C. 267, 111 S. E. 163, 165 ; 
Yates v. Yates, 104 Neb. 678, 178 N. W. 262, 
265 ; Shope v. Unknown Claimants, etc., 174 
Iowa, 662, 156 N. W. 850, 851 ; Adams v. Vern
er, 102 S. C . .  7, 86 S. E. 211, 214 ; Kirk v. Fur
gerson, 6 Cold. (Tenn.) 483 ; Simmons v. Au
gustin, 3 Port. (Ala.) 69 ; Paterson v. Ellis, 11 
Wend. (N. Y.) 277 ; Moody v. Walker, 3 Ark. 
190 ; Halbert v. Halbert, 21 Mo. 281. The 
term includes a fee that is either to commence 
or determine on some condition ; 10 Co. 95 b ; 
Prest. Est. 476 ; Fearne, Cont. Rem. 9 ;  and is 
sometimes used · interchangeably with "base 
fee," that is, one to determine or be defeated 
on the happening of some contingent event or 
act. Citizens' , Electric Co. v. Susquehanna 
Boom Co., 270 Pa. 517, 113 A. 559, 561 ; Glass 
v. Johnson, 297 Ill. 149, 130 N. E. 473, 474. 

-Determinable fee. Also called a "base" o r  
"qualified" fee. Stubbs v. Abel, 114 O r .  610, 
233 P. 852, 859. One which has a qualifica
tion subjoined to it, and which must be deter
mined whenever the qualification annexed to 
it is at an end. Littleton § 254 ; Co. Litt. 27 a, 
220 : 1 Prest. Est. 449 ; 2 Bla. Comm. 109 ; 
Crl}.ise, Dig. tit. 1, § 82. An estate in fee 
which is liable to be determined by some act 
or event expressed on its limitation to cir
cumscribe its continuance, or inferred by law 
as bounding its extent. 1 Washb. Real Prop. 
62 ; McLane v. Bovee, 35 Wis. 36. "Determin
able fees" are interests which may continue 
forever, but which are liable to be determined 
by some act or event and are deemed fees 
because of the possibility of their enduring 
forever. Aldred v. Sylvester, 184 Ind. 542, 111 
N. E. 914, 920. 

-Fee damages. See Damages. 

-Fee expectant. A name sometimes applied 
to an estate created where lands are given 
to a man and his wife and the heirs of their ' 

bodies. See also Frank-Marriage. 

. �Fee si mple. S ee that title. 

-Fee tail. See that title.' 
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-Great fee. In f€!udal law, this was the des
ignation of a fee held directly from the crown. 

-Knight's fee. The determinate quantity of 
land, (held by an estate of inheritance,) or of 
annual income therefrom, which was sufficient 
to maintain a knight. Every man holding 
such a fee was obliged to be knighted, and at
tend the king in his wars for the space of 
forty days in the year, or pay a fine (called 
"escuage") for his non-compliance. The es
tate was estimated at £20 a year, or, accord
ing to Coke, 680 acres. See 1 Bl. Comm. 404', 
410 ; 2 Bl. Comm. 62 ; Co. LUt. 69a. 

-Limited fee. An estate of inheritance in 
lands, which is clogged or confined with some 
sort of condition o� qualification. Such es
tates are base or qualified fees, conditional 
fees, and fees-tail. The term is opp-osed t o  
"fee-simple." 2 B l .  Comm. 109 ; Lott v. 

Wyckoff, 1 Barb. (N. Y.) 575 ; Paterson v. El
lis, 11 Wend. (N. Y.) 259. 

-Plowman's fee. In old English law, this was 
a species of tenure peculiar to peasants or 
sm�ll farmers, somewhat l�ke gavelkind, by 
WhICh the lands descended III equal shares to 
all the sons of the tenant. 

-Qual ified fee. In English law. A fee hav
�ng a qualification subjoined thereto, and 
which must be determined whenever the quali
fication annexed to it is at an end ; otherwise 
termed a "base fee." 2 Bl. Comm. 109 ; 1 
Steph. Comm. 225. An interest which may 
continue forever, but is liable to be determin
ed, without the aid of a conveyance, by some 
act or event, circumscribing its continuance 
or extent. 4 Kent, Comm. 9 ;  Moody v. Walk
er, 3 Ark. 190 ; U. S. v. Reese, 27 Fed. Cas. 
744 ; Bryan v. Spires, 3 Brewst. (Pa.) 583. 
An interest given to a man and certain of his 
heirs at the time of its limitation. See Kelso 
v. Stigar, 75 Md. 397, 24 A. 18. 

-Quasi fee. An estate gained ,by wrong ; for ' 
wrong is unlimited and uncontained within 
rules. Wharton. 

Also, the land which is held in fee. 
The compass or circuit of a ·  manor or lord

ship. Cowell. 

I n  American Law 

An estate of inheritance without condition 
belonging to the owner, and alienable by him: 
or transmissible to his heirs absolutely and 
simply. It is an absolute estate in perpetuity, 
and the largest possible estate a man can 
have, being, in fact, allodial in its nature. 
Earnest v. Little River Land, etc., Co., 109 
Tenn. 427, 75 S. W. 1122 ; Phrenix v. Emigra-. 
tion Com'rs, 12 How. Prac. (N. Y.) 10 ; United 
States Pipe-Line Co. v. Delaware, L. & W. R. 
Co., 62 N. J. Law, 254, 41 A. 759, 42 T.J. R. A. 
572 ; Glass v. Johnson, 297 Ill. 149, 130 N. E. 
473, 474 ; Des Moines City R. Co. v. Oity of 
Des Moines, 183 Iowa, 1261, 159 N. W. 450, 
452, L. R. A. 1918D, 839 ; Chance v. Weston� 
96 Or. 390, 190 P. 155, 158. 
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An "estate In fee" Is every estate whIch fs Dot 
for life, for years or at will: Chance v. Weston, 
96 Or. 390, 190 P. 155, 157. 

The terms "fee," "fee-simple," and "fee simple 
absolute" are interchangeable. Walpole v. State 
Board of Land Com'rs, 62 Colo. 554, 163 P. 848, 850. 

A reward, compensation, or wage given to 
one for the performance of official duties 
(clerk of court, sheriff, etc.) or for profession
al services, as in the case of an attorney at 
law or a physician ;-frequently used in the 
plural form. See Alexander v. Walton, 151 
Ga. 645, 107 S. E. 862 ; McRoberts v. Hoar, 28 
Idaho, 163, 152 P. 1046, 1048. A recomp�nse 
for an official or professional service or a 
charge or emolument or compensation for a 
particular act or service. Craig v. Shelton, 
201 Ky. 790, 258 S. W. 694. 

Fees differ from costs in this, that the former 
are a recompense to the officer for his services ; and 
the latter, an indemnification to the party for mon
ey laid out and expended in his suit ; Musser v. 
Good, 11 S. & R. (Pa. ) 248 ; McClain v. Continental 
Supply Co., 66 Okl. 225, 168 P. 815, 817 ; Parks v. 
Sutton, 60 Utah, 356, 2.08 P. 511, 514. See Lyon 
v. McManus, 4 Binn. (Pa. ) 167. Fees are synony
mous with charges ; McPheters v. Morrill, 66 Me. 
124 ; Hudson v. Bertsch, 38 Idaho, 52, 220 P. 109 ; 
and also with "percentage" or "commission" ; City 
of Pittsburgh v. 'Grenet, 238 Pa. 567, 86 A. 462, 465 ; 
Brown v. City of Amarillo (Tex. Civ. App.)  180 S. 
W. 654, 658. 

"Salary," as relating to the compensation of 
public officers, is generally regarded as a periodical 
payment dependent upon time, while "fees" depend 
on services rendered, the amount of which is fixed 
by law and payable when the judgment allowing 
them is entered. State v. Bland, 91 Kan. 160, 136 P. 
947, 950. 

-Contingent fee. A fee stipulated to be paid 
to an attorney for his services in conducting 
a suit or other forensic proceeding only in 
case he wins it ; it may be a percentage of the 
amount recovered. Adopted in Gray v. Stern, 
85 Wash. 645, 149 P. 26, 28. See, also, Miles 
Y. Cheyenne County, 96 Neb. 703, 148 N. W. 
959, 962, L. R. A. 1917D, 258 ; Modlin v. Smith, 
13 Ga. App. 259, 79 S. E. 82. 

-Docket fee. See Docket. 

-Fee-bi l l .  A schedule of the fees to be charg
ed by elerks of courts, sheriffs, or other offi
cers, for each particular service in the line of 
their duties. Also, the proper process to col
lect fees due to officers and witnesses against 
a pa.rty for whom services are rendered. E'ar
ris v. Smithpeter, 180 Mo. App. 466, 166 S. W. 
655, 656. 

FEE A N D  LI FE-RENT. In Scotch law. 
Two estates in land-the first of which is the 
full right of proprietorship, the second the 
limited right of usufruct during life-may be 
held together, or may co-exist in different per
sons at the same time. See :Sell, Prin. § 1712 ; 
Ersk. Prin. 420 ; Fiar. 

FEE-FA RM. A species of tenure, where land 
is held of another in perpetuity at a yearly 

FEE-SIMPLE 

rent, without fealty, homage, or other serv
ices than such as are specially comprised in 
the feoffment. It corresponds very nearly to 
the "emphyteusis" of the Roman law. Cow
ell. F'ealty, however, was incident to a hold
ing in fee-farm, according to some authors. 

. Spelma n ; Termes de la Ley. 

Fee-farm is wp.ere an estate in fee Is granted 
subject to a rent in fee of at least one-fourth of 
the value of the lands at the time of its reserva
tion. Such rent appears to be called "fee-farm" 

. because a grant of lands reserving so considerable 
a rent is  indeed only letting lands to farm in fee
simple, instead of the usual method of life or years. 
2 Bl. Comm. 43 ; 1 Steph. Comm. 676. 

Fee-farms are lands held in fee to render for 
them annually the true value, or more or less ; 
s(} called because a farm rent is reserved upon 
a grant in fee. Such estates are estates of inherit
ance. They are classed among estates in fee
simple. No reversionary interest remains in the 
lessor, and they are therefore subject to the oper
ation of the legal principles which forbid restraints 
upon alienation in all cases where no feudal relation 
exists between grantor and grantee. De Peyster v 

Michael, 6 N. Y. 497, 57 Am. Dec. 470. 

FEE-FARM RENT. The rent reserved on 
granting a fee-farm. It might be one-fourth 
the value of the land, according to Cowell ; 
one-third, according to other authors. Spel
man ; Termes de la Ley ; 2 Bl. Comm. 43. Fee
farm rent is a rent-charge issuing out of an 
estate in fee ; a perpetual rent reserved on a 
conveyance in fee-simple. De Peyster v. Mi
chael, 6 N. Y. 467, 495, 57 Am. Dec. 470. 

FEE-SI M PLE. 

In English Law 

A freehold estate of inheritance, absolute 
and unqualified. It stands at the head of es
tates as the highest in dignity and the most 
ample in extent ; since every other kind of 
estate is derivable thereout, and mergeable 
therein. It may be enjoyed not only in land, 
but also in advowsons, C'ommons, estovers, and 
other hereditaments, as well as in personalty, 
as an annuity or dignity, and also in an upper 
chamber, though the lower buildings and soil 
belong to another. Wharton ; Co. Litt. 1 b ; 2 
Bla. Comm. 106. 

I n  American  Law 

An absolute or fee-simple estate is one in 
which the owner is entitled to the entire prop
erty, with unconditional power of disposition 
during his life, and descending to his heirs 
and legal representatives upon his death in
testate. Code Ga. 1882, § 2246 (Civ. Code 
1910, § 3657). And see Friedman v. Steiner, 
107 Ill. 131 ; Woodberry v. Matherson, 19 
Fla. 785 ; Lyle v. Richards, 9 Sergo & R. (Pa.) 
374 '; Loventhal V. Home Ins. Co., 112 Ala. 
108, 20 S o. 419, 33 L. R. A. 258, 57 Am. St. 
Rep. 17 ; Dumont v. Dufore, 27 Ind. 267 ; Als
man Y. 'Yalters, 184 Ind. 565, 106 N. E. 879, 
880 ; Veselka v. F'orres (Tex. Civ. App.) 283 S. 
W. 303, 305 ; New Cathedral Cemetery v. 
Browning, 153 Md. 408, 138 A. 258, 260. 



FEE-SIMPLE 

Fee-simple signifies a pure fee ; an absolute es
tate of inheritance ; that which a person holds 
inheritable to him and his heirs general forever. 
It is called "fee-simple," that is, "pure," because 
clear of any condition or restriction to particular 
heirs, being descendible to the heirs general, 
whether male or female, lineal or collateral. It 
is the largest estate and most extensive interest · 
that can be enjoyed in land, being the entire 
property therein, and it confers gn unlimited pow
er of alienation. Haynes v. Bourn, 42 Vt. 686 ; 
Powers v. Trustees of Caledonia County Gramma.r 
School, 93 vt. 220, 106 A. 836, 841 ; Smith v. Smith's 
Ex'r, 122 Va. 341, 94 S. E. 777, 779 ; Hays v. Walnut 
Creek Oil Co., 75 W. Va. 263, 83 S. E. 900, 903, Ann. 
Cas. 1918A, 802 ; Security Trust Co. v. Moberley, 
199 Ky. 703, 251 S. W. 964, 965. But see Chase v. 
United States (C.  C. A. ) 222 F. 593, 598. 

A fee-simple is the largest estate known to the 
law, and where no words of qua.lification or limi
tation are added, it means an estate in possession, . 
and owned in severalty. It is undoubtedly true that 
a person may own a remainder or reversion in fee. 
But such an estate is not a fee-simple ; it is a 
fee qualified or limited. So, when. a person owns 
in common with another, he does not own the en
tire fee,-a fee-simple ; it is a fee divided or shared 
with another. Brackett v. Ridlon, 54 Me. 426. 

The terms "fee," "fee simple," and "fee simple 
absolute" are interchangeable. Walpole v. State 
Board of Land Com'rs, 62 Colo. 554, 163 P. 848, 850 ; 
Jecko v. Taussig, 45 Mo. 170. And the term "abso
lute estate" is synonymous with "fee-simple estate." 
Bradford v. Martin, 199 Iowa, 250, 201 N. W. 674, 
576 ; Middleton v. Dudding ( Mo. Sup.)  183 S. W. 
443, 444. 

Absolute and Conditional 

A fee simple absolute is an estate which is 
limited absolutely to a ma:n and his heirs and 
assigns forever, without any limitation or con
dition. Frisby v. Ballance, 7 Ill. 144. At the 
common law, a n  estate in fee simple condi
tional was a fee limited or restrained to some 
particular heirs, exclusive of others. But the 
statute "De Donis" converted aU such estates 
into estates tail. 2 Bl. Comm. 110. 

FEE-TA I L. An estate tail ; an estate of in
heritance given to a man and the heirs of 
his body, or limited to certain classes of par
ticular heirs. It corresponds to the feudum 
talliatum of the feudal law, and the idea is 
believed to have been borrowed from the Ro
man law, where, by way of fidei commissa, 
lands might be entailed upon children and 
freedmen and their descendants, with restric
tions as to alienation. 1 Washb. Real Prop. 
*66. For the varieties and special character
istics of this kind of estate, see Tail, Estate 
in. 

FEED.  To lend additional support ; to 
strengthen em post facto. "The interest when 
it accrues feeM the estoppel." Christmas v. 
Oliver, 5 Mood. & R. 202. Similarly, a subse
quent title acquired by the mortgagor is said 
"to feed the mortgage." 

The word is used in its ordinary sense with 
refoc�nce to cattle and hogs which are said 
to be made marketable by feeding. Brockway 
v. Rowley,. 66 In. 102. 
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It Is also used In the phrase feeding of a cow 

by and on the Zand to signify from the land while 
there is food on it, and with hay by the owner of 
the land at other times ; 2 Q. B. Div. 49. 

FEGAN G I .  In old English law. A thief 
caught while escaping with the stolen goods 
in his possession. Spelman. 

FEH M G E R I C HTE. The name given to cer
tain secret tribunals which flourished in Ger
many from the end of the twelfth century to 
the middle of the sixteenth, usurping many 
of the functions of the governments which 
were too weak to maintain law and O'rder, 
and inspiring dread in all who came within 
their jurisdiction. Enc. Brit. Such a court 
existed in Westphalia (though with greatly 
diminished powers) until finally suppressed 
by Jerome Bonaparte in 1811. See Bork, Ge
schichte der WestphaUchen Vehmgerichte >' 
Paul Wigand, Das Fehmgericht Westphaleus. 

FE I G N ED. Ifictitious ; pretended ; suppositi
tious ; simulated. 

F E I G N E D  ACC O M P L I CE. One who pretends 
to consult and act with others in the planning 
O'� commissiO'n of a crime, but only for the 
purpose of discovering their plans and cO'n
federates and securing evidenc'e against them. 
State v. Verganadis, 50 Nev. 1, 248 P. 000, 
903 ; People v. Bolanger, 71 Cal. 17, 11 Pac. 
800. 

F E I G N E D  ACT I O N. In practice. An action 
brought O'n a pretended right, when the plain
tiff has nO' true cause of actiO'n, fO'r sO'me ille
gal purpose. In a feigned actiO'n the wO'rds of 
the writ are true. It differs from false action, 
in which case the words of the writ are false. 
Co. Litt. 361. 

F E I G N E D  D I SEASES. Simulated maladies. 
Diseases are generally feigned from one of 
three causes,-fear, shame, or the hope of 
gain. 

F E I G N E D  I SSUE. An issue made up by the 
direction of a court of equity, (or -by consent 
of parties,) and sent to a common-law cO'urt, 
for the purpose of obtaining the verdict of 
a jury on some disputed matter of fact which 
the cO'urt has not jurisdiction, or is Ullwilling, 
to decide. It rests UPO'n a supposititious wag
er between the parties. See 3 Bl. Comm. 452. 
Under the reformed codes of some states is
sues may ,be framed in certain exceptional 
cases. In England, the practice has been .dis
used since the passing of the stat. 8 and 9 
Vict. c. 100, s. 19, permitting any court to 
refer any question .of fact to a j ury in a di
rect form. The act 21 and 22 Vict. c. 27, pro
vided for trial by jury in the court of chan
cery . .  

FELAG US. In Saxon law. One bO'und for 
another by oath ; a sworn brother. A friend 
bound in the decem;lary for the good behavior 
O'f anO'ther. One who to' ok the place of the 
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deceased. Thus, if a person was murdered, business, and are "fellow servants." Hercules 
the recompense due from the murderer went Powder Co. v . . Hammack, 145 Miss. 304, UO So. 
to the felagus of the 'slain, in default of par- 676, 677. 
ents or lord. Ounningham ; Cowell ; Du 
Cange. 

FELD. 
Blount. 

A field ; in composition, wild. 

FELE, F EAL. L. Fr. Faithful. See Feal. 

Convicts in involuntary servitude, having 
no power to refuse to enter upon the service 
to which they have been hired out by the 
state, or to quit it, are not "fellow servants." 
Sloss-Sheffield Steel & Iron Co. v. 'Yeir, 179 
Ala. 227, 60 So. 851, 853. 

FE LLAT I O, or F ELLAT I O N. The otIense 
FELLOW-SERVANT RU LE. 

committed with the male sexual organ and 
The rule that 

the master is not liable for injuries to a serv
ant, caused by the negligence of a fellow 
servant engaged in the same general .busi
ness, where the master has exercised due care 
in selection of servants. Setzkorn v. City of 
Buffalo, 219 App . . Div. 416, 219 N. Y. S. 351, 
352. 

the mouth. State v. Murry, 136 La. 253, 66 
So. 963. See Sodomy. 

FE LLOW. A co-worker ; a partaker or 
sharer of ; a companion ; one with whom we 
consort ; one joined with another in some le
gal sta·tus or relation ; a member of a college 
or corporate body. 

FELLOW-H E I R. A co-heir ; partner qf the 
same inheritance. 

FELLOW-SERVANTS. Those engaged in the 
same common pursuit, under the same gen
eral control. Cooley, Torts '541. "The decided 
weight of authority is to the effect that all 
who serve the same master, work under the 
same control, derive authority and compen
sation from the same common source, and are 
engaged in the same general business, though 
it may be in ditIerent grades or departments 
of it, are fellow-senants, who take the risk 
of each other's negligence." 2 Thomp. Neg. 
p. 1026, § 31 ; Southern Ry. Co. v. Taylor, 57 
App. D. C. 21, 16 If.(2d) 517, 519 ; Brush Elec
tric Light Co. v. Wells, 110 Ga. 192, 35 S. E. 
3·65 ; Falla v. Pine Mountain Granite Co., 
22 Ga. App. 651, 97 S. E. 114. And see Mc
Andrews v. Burns, 39 N. J. Law, 119 ; Jus
tice v. Pennsylvania Co., 130 Ind. 321 , 30 N. 
E. 303 ; 'Yright v. New York Cent. R. Co., 
25 N. Y. 565 ; Gloyer v. Kansas City Bolt Co. , 
153 Mo. 327, 55 S. W. 88 ; Brunell 'v. South

' ern Pac. Co. , 34 Or. 256, 56 Pac. 129 ; Doughty 
Y. Penobscot Log Driving Co., 76 Me. 146 ; 
McMaster v. Illinois Cent. R. Co., 65 Miss. 
2'64, 4 South. 59, 7 Am. St. Rep. 653 ; Daniels 

. Y. Unioll Pac. Ry. Co. , 6 Utah, 357, 23 Pac. 
762 ; Weeks v. Scharer, 129 ]"'ed. 33,5, 64 C.  
C. A. 11 ; Wirth v .  Alex Dussel Iron Works, 
140 La. 1056, 74 So. 551, 552 ; Kangas v. 
Cleveland-Cliffs Iron Co., 1088 Mich. 255, 154 
N. W. 41 ; Hammond Lumber Co. v. Sandin 
(C. C. A.) 17 F.(2d) 760, 761. But see Lanis v. 
Illinois Cent. R. Co. , 140 l.1a. 1, 72 So. 788, 
791 ; Irwin v. 1'-'. P. Gould & Son, 99 Neb. 
283, 156 N. W. 503, 504 ; Johnson v. American 
Car & Foundry Co. (.�10. Sup.) 259 S. W. 442, 
444 ; Allen v. Quercus Lumber Co. (Mo. App.) 
190 S. W. 86, 88 ;  Kaminsky v. Chicago Rys. 
Co., 286 Ill. 271, 121 N. E. 596, 599. 

When servants are employed and paid by the 
same master, and their duties are such as to bring 
them into such relation that negligence of one in 
doing his work may inj ure other in performance 
of his, then they are engaged in the same common 

F E LO D E  SE. A felon of himself ; a suicide 
or murderer of himself. One who deliberate
ly and intentionally puts an end to his own 
life, or who commits some unlawful or mali
cious act which results in his own death. 
Hale. P. C. 411 ; 4 Bl. Comm. 189 ; Life Ass'n 
v. Waller, 57 Ga. 53-6. 

FELO N.  One who has committed felony ; one 
con vic ted of felony. 

But a person who has committed a felony, been 
convicted, served his s�ntence., and been dis-

. 

charged, may be deemed, at least for some pur
poses, to be no longer a felon ; 3 Exch. Div. 352. 

F E LO N  I A. Felony. The act or offense by 
which a vassal forfeited his fee. Spelman : 
Calvin. Per felon'iam, with a criminal inten
tion. Co. Litt. 391. 

Felon ia, ex vi termin i  sign ificat q uodlibet 
capitale cri m en fel i eo ani mo pierpetratu m.  Co. 
I.Jitt. 391. Felony, by force of the term, sig
nifies any capital crime perpetrated with a 
malignant mind. 

Felonia im p'licatur in qual ibet proditione. 3 
Inst. 15. Felony is implied in every treason. 

FELO N I CE. Feloniously. Cunningham, Law 
Diet. Anciently an indispensable word in in
dictments for felony, and classed by Lord 
Coke among those voces artis (words of art) 
which cannot be expressed .by any periphrasis 
or circumlocution. 4 Coke, 39 ; Co. Litt. 
3910, ; 4 Bl. Comm. 307. 

FELO N I O US. Malignant ; malicious ; done 
with intent to commit a crime ; having the 
grade or quality of a felony. People v. Moore, 
37 Hun (N. Y.) 93 ; Aikman v. Com., 13 Ky. 
Law Rep. ·894, 18 S. W. 938 ; Com. v. Bar
low, 4 Mass. 440 ; State v. Bush, 47 Kan. 201, 
27 Pac. 834, 13 L. R. A. 607 ; Guffey v. Con
tinental Casualty Co., 109 Kan. 61, 197 P. 
1098, 1099 ; Grooms v.  State, 85 Fla. 413, 96 
So. 296 ; State v. Dickerson, 139 La. 147, 71 
So. 347, 348. Wrongful. - State v. Uhler, 32 
N. D. 483, 156 N. 'V. 220, 226. Proceeding 

• I 



FELONIOUS ASSAULT 

from an evil heart or purpose. Gatewood v. 
Commonwealth, 215 Ky. SBO, 285 S. W. 193, 
19,4. Wickedly and against the admonition 
of the law ; unlawfully. State v. Allister, 
317 Mo. 348, 29'5 S. W. 754, 757. In the law 
of larceny, "felonious" is synonymous with 
fraudulent ; State v. Albert, 117 Or. 179, 2.;2 
�. 1116, 1117 ; ap.d means done "animo 
furandi," that is, with intent to steal. Foun
tain v. State, 92 Fla. 262 , 109 So. 4B3, 4&!. 

FELO N I O US ASSAU LT. Such an assault up
on the person as, if consummated, would sub
ject the party making it, upon conviction, to 
the punishment of a felony, that is, to im
prisonment in the penitentiary. Hinkle v. 
State, 94 Ga. 595, 21 S. g. 595. 

FELO N I O US H O M I C I D E. In criminal law. 
The offense of killing a human creature, of 
any age or sex, without justification or ex
cuse. There are two degrees of this offense, 
manslaughter and murder. It may include 
killing oneself as well as any other person. 
4 Bl. Comm. 188, 190 ; 4 Steph. Comm. 108, 
111 ; State v. Symmes, 40 S. C. 383, 19 S. E;, 
16 ; Connor v. Com., 76 Ky. 718 ; State v. Mil
ler, 9 Houst. (Del.) 5H4, 32 AtI. 137. 

FELO N I O USLY. Of, pertaining to, or hav
ing, the quality of felony. People v. Thomas, 
58 Cal. App. 308, 208 P. 343, 344. Without 
color

· 
of right or excuse. State v. Enanno, 

96 Conn. 420, 114 A. 386, 387. Malignantly ; 
maliciously. State v. Horne, 62 Utah, 376, 
220 P. 378, 381 ; State v. Killion, 9'5 Kan. 
371, 148 P. 643, 645. Wickedly and against 
the admonition of the law. State v. Mathes 
(Mo.) 281 S. W. 437, 439 ; State v. Young, 
314 Mo. 612, 28'6 S. W. 29, 34 ; Winston v. 
State, 127 Miss. 477, 90 So. 177, 178 ; Bridge 
v. People, 63 Colo. 319, 165 P. 778, 779. With 
a felonious intent ; with the intention of 
committing a crime. An indispensable word 
at common law in indictments for felony, as 
telonice was in the Latin forms. 4 BI. Comm. 
307 ; State v. Jesse, 19 N. C. 300 ; State v. 
Smith, 31 Wash. 245, 71 . Pac. 767 ; State v. 
Halpin, 16 S. D.  170, 91 N. W. 605 ; People 
v. Willett, 102 N. Y. 251, 6 N. E. 301 ; State 
v. Watson, 41 La. Ann. 598, 7 South. 125 ; 
State v. Bryan, 112 N. C. 848, 16 S. E. 909 ; 
Garrett v. Commonwealth, 215 Ky. 484, 285 
S. W. 203, 204 ; Butts v. Commonwealth, 145 
Va. 800, 133 S. E. 7&!, 768 ; State v. Castner, 
122 Me. 100, 119 A. 112 ; People v. Connors, 
301 Ill. 112, 133 N. E. B39, 640 ; Com. Dig. 
Indictment (G 6); Bac. Abr. Indictment (G 
1) ; 2 Hale, PI. Cr. 172, 184 ; 1 Ben. & H. 
Lead. Cr. ,Cas. 154. It is still necessary in 
describing a common-law feloIiy, or where its 
use is prescribed by statute ; Whart. Cr. PI. 

§ 260 ; Bowler v. State, 41 Miss. 570 ; Cain 

v. State, 18 Tex. 387 ; State v. Feaster, 25 

Mo. 324 ; .  State v. Rucker, 68 N. C. 211 ; Card
er 'v. State, 17 Ind'. 307 ; State v. Gove, 34 N. 
H. 510. 
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FELO NY. 
I n Engl ish Law 

This term meant originally the state of 
having forfeited lands and goods to the cl'own 
upon conviction for certain offenses, and then, 
by transition, any offense upon conviction for 
which such forfeiture followed, in addition to 
capital or any other -punishment prescribed 
by law ; as distinguished from a "misde
meanor," upon conviction for which no for
feiture followed. All indictable offenses are 
either felonies or misdemeanors, but a mate
rial part of the distinction is taken a way by 
St. 33 & 34 Vict. c. 23, which abolishes for
feiture for felony. Wharton ; 4 Bla. Oomm. 
94 ;  1 Russ. Cr. 78 ; Co. Litt. 391 ; 1 Hawk_ 
PI. Cr. c. 37 ; U. S. v. Smith, 5 "Wheat. (U. S.) 
153, '5 L. Ed. 57 ; 1 Bish. New Cr. L. § B16. 

I n American Law 

The term has no very definite or precise 
meaning, except in some cases where it is 
defined by statute. For the most part, the 
state laws, in describing any particular of
fense, declare whether or not it shall be con
sidered a felony. Apart from this, the word 
seems merely to imply a crime of a graver 
or more atrocious nature than those desig
nated as "misdemeanors." U. S. v. Copper
smith (C. C.) 4 F'ed. 205 ; Bannon v. U. S.,  
15k) U. S. 464 , 15 Sup. Ct. 4;607, 39 L. Ed. 494 ; 
Mitchell v. State, 42 Ohio St. 386 ; Stl1te v. 
Lincoln, 49 N. H. 46,9 ; People v. Van Steen
burgh, 1 Park. Cr. Rep. (N. Y.) 3,9 ; Matthews 
v. State, 4 Ohio St. 542. In general, what is 
felony under the English common law is such 
under ours ; 1 Bish. Cr. L. § 617 ; Clark, Cr. 
L. 33. A crime is not a felony unless so de
clared by statute, or it was such at the COID
mon law ; State v. Murphy, 17 R. I. B,98, 24 
AU. 473, 16 L. R. A. 550. 

The word "felony" is a generic term, going to' 
distinguish certain crimes, as murder, robbery, and 
larceny, from other minor offenses known as mis
demeanors. State v. Celestin, 138 La. 407, 70 So. 342; 
343. 

At common law "felony" was any crime which 
occasioned the forfeiture of lands and goods, but 
the statutory division of crimes into felonies and 
misdemeanors is in no sense known to the com
mon law, and is not based upon the same distinc
tion. People v. Connors, 301 Ill. 112, 133 N. E.  
639, 640. 

The statutes or constitutions of many states 
define felony as any public offense on comric
tion of which the offender is liable to be sen
tenced to death 0'1' to imprisonment in a pen
itentiary or state .prison. Oode Ala. 1907, § 
6756 (Code 1923, § 3874) ; Con st. Colo. art. 18, 
§ 4 ;  Code Ga. 1882, § 3404 (Pen. Code 1910, 
§ 2) ; Code Iowa, §§ 5098, 5094 (Code 1931, §§ 
12800, 12891) ; '  Ky . .st. § 1127 ;  Rev. St. Me. 
1916, c. 137, § 11 (Rev. St. 1930, c. 143, § 11) ; 
Rev. Laws Mass. · c. 215, § 1 (G. L. [Tel'. Ed.] 
c. 274, § 1) ; Rev. St. Mo. 1009, § 4923 (Mo. 
St. AnD. § 4471) ; Penal Law N. Y. (Consol. 'Laws, c. 40) § 2 ;  C. S. N. O. § 4171 ; Gen. 
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Code Ohio; § 12872 ; St. Wis. § 853.31. But 
see Dutton v. State, 123 Md. 878, 91 A. 417, 
419, Ann. ·Cas. 1915D, 616. Under U. S. Cr. 
Code, § 835 (18 U SCA § '541), offenses punish
able by death or imprisonment for a term ex
ceeding one year are felonies. J opUn Mer
cantile Co. v. United States (C. C. A.) 213 F. 
926, 935, Ann. ,Cas. 1916C, 470 ; Hass v. United 
States (C. C. A.) 232 F. 328, 334 ; Waldeck 
v. U. S. (C. C. A.) 2 ]'. (2d) 243, 244. 

Generally, an offense is a felony, if it may be 
punished by imprisonment in the penitentiary, re
gardless of what penalty actually is imposed. 
Seitz v. Ohio State Medical Board, 24 Ohio App. 
154, 157 N. E. 304, 305 ; Ferguson v. State, 101 Tex. 
Cr. R. 670, 276 S.  W. 919, 920 ; People v. War, 20 
Cal. 117 ; State v. Melton, 117 Mo. 618, 23 S, W. 
889. See Benton v. Com., 89 Va. 570, 16 S. E. 725 ; 
State v. Harr, 38 W. Va. 58, 17 S. E. 794 ; contra : 

Lamkin v. People, 94 Ill. 501. 

I n Feudal Law 

An act or offense on the part of the vassal, 
which cost hiin his fee, or in consequence of 
which his fee fell into the hands of his lord ; 
that is, became forfeited. (See Felonia.) Per
fidy, ingratitude, or disloyalty to a lord. 

I n  General 

-Felony act. 'The statute 33 & 34 Vict. c. 23, 
abolishing forfeitures for felony, and sanc
tioning the appointment of interim curators 
and administrators of the property of felons. 
Mozley & Whitley ; 4 Steph. Comm. 10, 459. 

-Felony, com pound ing, of. See Compounding 
Felony. 

-Misprision of felony. See Misprision. 

-Reducible felony. A felony upon conviction 
of which the offender may be punished as 
for a misdemeanor, upon ,recommendation of 
the jury. Atkins v. State, 154 Ga. 540, 114 S. 
E. 878. 

FEL T I NG. In the process of "felting," as 
applied to the manufacture of fur felt hats, 
the fur fibers become interlocked with the wool 
fibers, or with other fibers of fur, for their 
whole length. Matteawan Mfg. Go. v. Em
mons Bros. Co. (G. G. A.) 253 F. 372, 375. See, 
also, Werk v. Parker (0. O. A.) 231 F. 121, 
123. 

FEMALE. The sex which conceives and gives 
birth to young. Also a member of such sex. 
The term is generic, but may have the spe
cific meaning of "woman," if so indicated by 
the context. State v. Hemm, 82 Iowa, 609, 48 
N. W. 9171 ; State v. Phillips, 26 N. D. 206, 
144 N. W. 94, 95, 49 L. R. A. (N. S.) 470, Ann. 
Cas. 1916A, 320. 

U n married Female 

A term descriptive not only of those who 
ha ve never married, but also of widows and 
divorced women. People v. 'Weinstock, 140 
N. Y. S. 453, 458, 27 N. Y. Cr. R. 53. 

FENCE 

FEME, FEM M E. L. Fr. A woman. Also, 
a wife, as in the phrase "baron et feme" (q. v.). 

FEME COV ERT. A married woman. Gener
ally used in reference to the legal dis a bilities 
of a married w.omlln, as compared with the 
condition of a feme sole. HokeI' v. Boggs, 63 
Ill. 161. 

F E M E  SO LE. A single woman, including 
those who have been married, but whose -mar
riage has been dissolved by death or divorce, 
and, for most purposes, those women who are 
judicially separated from their husbands. 
Mozley & 'Whitley ; 2 Steph. Comm. 250. 
Kirkley v. Lacey, 7 Houst. (Del.) 213, 30 AU. 
994. 

F E M E  SOLE TRADE R. In English law. A 
married woman, who, by the custom of Lon
don, trades on her own account, independently 
of her husband ; so called because, with re
sp,ect to her trading, she is the same as a 
feme sole. Jacob ; Oro. Car. 68. The term 
is applied also to women deserted by their 
husbands, who do business as tem.es sole. 

Rhea v. Rhenner, 1 Pet. 105, 7 L. Ed. 72. The 
custom was recognized as commOn law in 
South Oarolina, but did not extend beyond 
trading in merchandise ; McDaniel v. Corn
well, 1 Hill (S. C.) 429 ; Newbiggin v. Pillans, 
2 Bay (S. C.) 164. By statute in several states 
a similar custom is recognized, as in Penn
sylvania, by act of Feb. 22, 1718 (48 PS § 41) . 
Black v. Tricker, 59 Pa. 13 ; People's Say. 
Bank v. Denig, 131 Pa. 241, 18 A. 108.3.  

FEM I C I D E. The killing of a woman. Whar
ton. One who kills a woman. 

FEM I N I N E. Of or belonging to females. 

FENAT I O  (or  Feonatic) . In forest law. 
the fawning of deer ; the fawning season. 
Spelman. 

FENCE, v. In old Scotch law. To defend 
, or protect by formalities. To "fence a court" 

was to open it in due form, and interdict all 
manner of persons ' from disturbing their pro
ceedings. This was called "fencing," q. d., de
fending or protecting the court. Pitcairn, Or. 
Law, pt. 1, p. 75. 

FENCE, n. A hedge, structure, or partition, 
erected for the purpose of inclosing a piece 
of land, or to divide a ,piece of land into dis
tinct portions, or to separate two contiguous 
estates. See Kimball v. Garter, 95 Va. 77, 27 
S. E. 823, 38 L. R. A. 570 ; Estes v. Railroad 
Co., 63 Me. 309 ; Allen v. Tobias, 77 Ill. 171 ; 
Wolf v. Schwill, 289 Ill. 190, 124 N. E. 389 ; 
Cook v. T'exas & P. Ry. Co. (Tex. Civ. App.) 
297 S. W. 913, 914. 

An inclosure about a field or other place, or about 
any object ; especially, an inclosing structure of 
wood, iron or other material, intended to prevent 
intrusion from without or straying from within. 
Midland Valley R. Co. v. Bryant, 37 Oklo Cr. 206, 
131 P. 678. 

• 
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FENCE 

By statute in Oregon, all precipices, embank
ments, streams, lakes, and other natural obstruc
tion, if equally secured against the trespass of 
domestic animals, shall be treated as lawful fences. 
Seavey v. Williams, 97 Or. 310, 191 P. 779, 781. 

Colloquially, a person who receives stolen 
goods from persons who steal them. People' 
v. Boneau, 327 Ill. 194, 158 N. E. 431, 436. 

. 
F E N C E-MO NTH, or DEFENSE-MONTH.  In 
old lTInglish law. A period of time, occurring 
in the middle of summer, during which it was 
unla\vful to hunt deer in the forest, that be
ing their fawning season. Probably so called 
beca use the deer were then defended from 
pursuit or hunting. Manwood ; Cowell ; 
Spelman. 

FEN D E R. A guard or protection against 
danger. Cape May, D. B. & S. P. R. Co. v. 
Cape May, 59 N. J. Law, 396, 36 A. 696, 36 L. 
R. A. 653. A safety device sometimes called 
life guard, on street cars. Tampa Electric 
00. v. Bazemore, 85 Fla. 164, f)6 So. 297, 298 ; 
Galveston Electric Co. v. Swank (Tex. Civ. 
App.) 188 S. W. 704, 706. 

FEN ERAT I O N .  Usury ; the gain of interest ; 
the practice of increasing money by lending. 
Sometimes applied to, interest on money lent. 
See Colebrook, Dig. Hindu Law, I. 7. 

FENG ELD.  In Saxon law. A tax or im
position, exacted for the repelling of enemies. 
Spelman. 
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32 Hen. VIII. c. 26, whose business it was 
to be present with the escheator in every 
county. at the finding of offices of lands, and 
to give evidence for the king, as well concern
ing the value as the tenure ; and his office 
was also to survey the land of the ward, after 
the offic-e found, and to rate it. He also as
signed the king's widows their dower ; and 
received all the rents, etc. Abolished by 12 
Car. II. c. 24. Wharton ; Kennett, Gloss. ; 
Cowell. 

FEO DATO RY, or FEU DATO RY. In feudal 
law. 'l�he grantee of a feod, feud, or fee ; the 
vassal or tenant who held his estate by feudal 
service. Termes de la Ley. Blackstone uses 
"feudatory." 2 Bl. Comm. 46. 

FEOD I F I RMA. 
farm (q. v.).  

In - old English law. Fee-

FEO D I  F I RMA R I US. 
farm. 

The lessee of a fee-

FEO D U M .  Tlhis word (meaning a feud or 
fee) is the one most commonly used by the 
older English law-writers, though its equiva
lent, "feud1lrn" (q. v.) ,  is used generally by 
the more modern writers and by the feudal 
law-writers. Litt. § 1 ;  Spelman. There were 
various classes of feoda, among which may 
be enumerated the following:  Feodurn laicum, 
a lay fee. Feodum· tnilUare, a knight's fee. 
Feodum impropriu'm, an improper or deriva
tive fee. Feodu·m propriuln, a proper and 
original fee, regulated by the strict rules of 
feudal succession and tenure. Feodum. sim
plex, a simple or pure fee ; fee-simple. Feo
d1l1n taZliatwn, a fee-tail. S ee 2 Bl. Oomm. 
58, 62 ; Litt. §§ 1, 13 ; Bract. fol. 175 ; Glan. 
13, 23. 

I n  Old Engl ish Law 

FEN I A N .  A champion, hero, giant. This 
word, in the plural, is generally used to sig
nify invaders or foreign spoilers. The mod
ern meaning of "Fenian" is a member of an 
organization of persons of Irish birth, resi
dent in the United States, Canada, and else
where, having for its aim the overthrow of 
English rule in Ireland. Webster. A seigniory or jurisdiction. Flet, lib. 2, c. 

2 Bla. 63, § 4. FEOD.  The same as tettd or fief. 
Comm. 45 ; Spelman. 

FEO DAL. Belonging to a fee or feud ; feud
al. More commonly used by the old writers 
than feudal. 

FEO DAL ACT I ONS. 
COll;tm. 117. 

Real actions. S Bla. 

FEO DAL SYSTEM.  See Feudal System. 

F EO DA L  SYSTEM.  See Feudal System. 

'FEODA L I TY. Fidelity or fealty. Cowell. 
See Fealty. 

F EO DARU M (or F E U DARAM) CONSUETU. 
D I N  ES. The customs of feuds. 'l'he name 
of a compilation of feudal laws and customs 
made at Milan in the twelfth century. It is 
the most ancient work on the subject, and 
was always regarded, on the continent of 
Europe, as' possessing the highest authority. 

FEODARY. An officer of the court of wards, 
appointed by the master of that court, under 

A fee, a perqnisite or compensation for a 
service. Fleta, lib. 2, c. 7. 

I n  General 

-Feodum antiq u u m .  A feud which devolved 
upon a vassal from his intestate ancestor. 

-Feodum n obile. A fief for which the tenant 
did guard and owed homage. Spelman. 

-Feodum novum. A feud acquired by a vassal 
himself. 

Feodu m  est quod qu is  tenet ex quacunque oausa 
sive sit tenementum sive redditus, Co. Litt. 1. 
A fee is that whiCh any oue holds from what
ever cause, whether tenement or rent. 

Feodu m  s im plex qu ia feodu m idem est quod 
hrereditas, et s im plex idem est q uod legrtim u m  
vel purum ; e t  sic feodum s implex idem est quod 
hrereditas legitima vel  hrerediitas pura. Litt. § 1.  
A fee.simple, so called because fee is the same 
as inheritance, and simple is · the same as 

lawful or .pure; ,and thus . fee-simple is the 
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same as a lawful inheritance, . or pure In
heritance. 

Feod:um tal liatum,  i. e., hmreditas In quandam 
certitudinem Iim itata� Litt. § 13. }"ee�tail, i. 
e., an inheri

.
tance limited in a definite descent. 

FEO FFAM ENTUM. A feoffment. 2 BI. 
Comm. 31o.. 

such case the feoffee was bound in conscience 
to hold the lands according to the use, and 
cOilld himself derive no · benefit. Sometimes 
such feoffments were made to the use of the 
feoffer. The effect of such conveyance was 
entirely changed by the statute of uses. See 
Wms. R. P. (6th Ed.) 155 ; 2 Sand. Us. 13 ; 
Watk. Conv. 288. 

FEOFFAR E. To enfeoff ; to bestow a fee. FEO FFOR. The person making a feoffment, 

The bestower was called "feoffatO'r," and the or enfeoffing another in fee. 2 Bl. Comm. 310. ; 
grantee or feoffee, "feoffatu8." 1 Reeve, Hist. Litt. §§ 1, 57. 

Eng. Law, 91. FEOH.  This Saxon word meant originally 

F EO FFATO R. In old English law. A fe
offer or feoffor ; one who gives or bestows a 
fee ; one who makes a feoffment. Bract. fols. 
12b, 81. 

cattle, and thence property or money, and, 
by a second transition, wages, reward, or fee. 
It was probably\ the original form from which 
the words "fead," "feudum," "fief," "feu," and 
"fee" (all meaning a feudal grant of land) 

FEO FFATUS. In old English law. A fe- have been derived. Spelman, Feuds. 
o·ffee ; one to whom a fee is given, or a 
feoffment made. Bract. fols. 17b, 44b. FEONAT I O. In forest law. The fawning 

season of deer. 
FEOFFEE. He to whom a fee is conveyed. 
Litt. § 1 ;  2 Bl. Comm. 20. 

FEOFFEE TO USES. A person to whom 
land was conveyed for the use of a third par
ty. (The latter was called "cestui que use.") 
One holding the same position with reference 
to a use tha t a trustee does to a trust. 1 
Greenl. Cruise, Dig. 333. He answers to the 
hcercs {id'llciariu.'$ of the Roman law. 

FEO FFM ENT. The ' gift of any corporeal 
hereditament to another (2 Bl. Conun. 310), 
operating by transmutation of possession, and 
requiring, as essential to its completion, than 
the seisen be passed (Watk. Conv. 183), which. 
might be accomplished either by investiture 
or by livery of seisin. 1 'Vashb. Real Prop. 
33. See Thatcher v. Omans, 3 Pick. (Mass.) 
532 ; Jj"rench v. French, 3 N. H. 260 ; Perry 
v. Price, 1 Mo. 554 ; Orndoff v. Turman, 2 
Leigh (Va.) 233, 21 Am. Dec. 60.8. A gift of a 
freehold interest in land accompanied by liv
ery of seisin. The essential part is the livery 
of seisin. 3 Holdsw. lUst. E. L. 187. 

Also the deed or conveyance by which such 
corporeal hereditament is passed. 

A feoffment originally meant the grant of a feud 
or fee ; that is, a barony or knight's fee, for 
which certain services were due from the feoffee 
to the feoffor. This was the proper sense of the 
word ; but by custom it came afterwards to signify 
also a grant (with livery of seisin) of a free in
heritance to a man and his heirs, referring rather 
to the perpetuity of the estate than to the feudal 
tenure. 1 Reeve, Eng. Law, 90, 91. It was for ages 
the only method ( in ordinary use ) for conveying 
the ' freehold of land in possession, but has now 
fallen in great measure into disuse, even in England, 
having been almost entirely supplanted by some of 
that class of conveyances founded on the statute 
law of the realm. 1 Steph. Comm. / 467, 468 ; Dane, 
Abr. c. 104 ; Stearn, Real Act. 2 ;  Green v. Liter, 
8 Cranch ( U .  S. ) 229, 3 L. Ed. 545. 

FEOFFM ENT TO USES. A feoffment of 
lands to one person to the use of another. In 

FEO R M E. A certain portion of the produce 
of the land due by the grantee to the lord 
according to the terms of the charter. Spel. 
Feuds, c. 7. 

F ERIE B EST lIE.  Wild beasts. 

FERIE NAT U RIE. Lat. Of a wild nature 
or disposition. Animals which are by natUl'e 
wild are so designated, by ,"yay of distinction 
from such as are naturally tame, the latter 
being called "domitce naturce." Fleet v. Hege
man, 14 'Wend. (N. Y.) 43 ; State v. Taylor, 27 
N. J. Law, 119, 72 Am. Dec. 347 ; Gillet v. 
Mason, 7 Johns. (N. Y.) 17. 

FERCOSTA. Ital. A kind of small vessel or 
boat. Mentioned in old Scotch law, and called 
"fcl'cos t." Ske.ne. 

FERD ELLA TERRIE. A fardel-land ; ten 
acres ; or perhaps a yard-land. Cowell. 

FERDFARE. Sax. A summons to serve in 
the army. An acquittance from going into 
the army. Fleta, lib. 1, c. 47, § 23. 
FERD I NG US . .A. term denoting, apparently, 
a freeman of the lowest class, being named 
after the cotseU. Ane. . lnst. Eng. 

FERDW I TE. In Saxon law. An acquittance 
of manslaughter committed in the army ; 
also a fine imposed on persons for not going 
forth on a military expedition. Cowell. 

FER I A. In old English law. A weekday ; a 
holiday ; a day on which process could not 
be served ; a ·  fair ; a ferry. Co'well ; Du 
Cange ; SlJelman ;  4 Reeve, 

'
Hist. Eng. Law 

17. 

F E R I IE. In Roman - law. Holidays ; gen
erally speaking, days or seasons during which 
free-born Romans suspended their political 
transactions and their lawsuits, and during 
which slaves enjoyed a cessation from labor. 
All jcrire were thus dies nejasti. All jCriw 
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were divided into two classes,-" ferice pub
Hece" and "fer'ice privatce." The latter were 
only observed by single families or individ
uals, in commemoration of some parUcular 
event which had been of importance t o  them 
or their ancestors. Smith, Dict. Antig. 

Numerous festivals were called by this name in 
the early Roman empire. In the later Roman em
pire the single days occurring at intervals of a 
week apart, commencing with the seventh day of 
the ecclesiastical year, were so called. Du Cange. 

F E R I A L  DAYS. Originally and properly, 
days free from labor and pleading ; holidays. 
In statute 27 Hen. VI. c. 5, working-days: ; 
weekdays, as distinguished from Sunday. 
Cowell. 

F E R I TA. In old European law. A wound ; 
a stroke. Spelman. 

F E R L I  NG.  In old records. The fourth part 
of a penny ; also the quarter of a ward in a 
borough. 

FERLI NGATA. 
land. 

A fourth part of a yard-

FERL I N GUS, or F E R L I N G U M. 
C o. Litt. 5 b. 

A furlong. 

F E RM,  or FEARM. A house or land, or both, 
let by lease. Cowell. 

FERME. A farm ; a rent ; a lease ; a house 
or land, or both, taken by indenture or lease. 
Plowd. 195 ; Vicat ; Cowell. See Farm. 

F E RM ENTAT I ON.  A decomposition pro
duced in an organic substance by the physi
ological adion of a living organism, or by 
certain unorganized agents. U. S. v. Dodson 
(D. C.) 268 F. 397, 403. 

F E R M E NTED LI QU O RS. Beverages pro
duced by, or Which have undergone, a process 
of alcoholic fermentation, to which they owe 
their intoxicating properties, including beer, 
wine, hard cider" and the like, but not spiritu
ous or distilled liquors. State v. Lemp, 16 
1\10. 391 ; State v. Biddle, 54 N. H. 383 ; Peo
ple v. Foster, 64 Mich. 715, 31 N. W. 598 ; 
State v. Gill, 89 Minn. 502, 95 N. W. 449 ; 
State v. Adams, 51 N. H. 568 ; People v. Em
mons, 1;78 Mich. 126, 144 N. W. 479, 481, Ann. 
Cas. 1915n, 425. 

FERM E R, FERM O R. A lessee ; a farmer. 
One who holds a term, whether of lands or an 
incorporeal right, such as customs or revenue. 

FERM I E R. In French law. One who farms 
any public revenue. 
FERM I SO NA. In old English law. The win
ter season for killing deer. 

FERMO RY. In old records. A place in 
monasteries, where they received the poor, 
(h,ospicio excip'iebant,) and gave them provi
sions, (Jertn, 'firma.) Spelman. Hence the 
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modern infirmary, used in the sense of a hos
pital. 

FERN I GO. In old English law. ' A waste 
ground, or place where fern grows. Cowell. 

FERRATOR. A farrier (q. v.). 

FERR I .  In the civil law. To be borne ; that 
is on or about the person. This was distin
guished from portari, (to be carried,) which 
signified to be carried on an animal. Dig. 50, 
16, 235. 

FERR I AGE. The toll or fare paid for the 
transportation of persons and property across 
a ferry. 

Literally speaking, it is the price or fare 
fix·ed by law for the transportation of the 
traveling public, with such goods and chattels 
as they may have with them, across a river, 
bay, or lake. People v. San Francisco & A. R. 
Co., 35 Cal. 608. 

FERR I FO D I NA. In old pleading. An iron 
mine. Townsh. PI. 273. 

F E R R U ERE, or F E R R U RA. The shoeing of 
hors�s. Kelham. See Ferrum. 

FERRUM.  Iron. In old English law. 
horse-shoe. Ferrtwa, shoeing of horses. 

A 

FERRY. A liberty to have a boat upon a riv
er for the transportation of men, horses, and 
carriages with their contents, for a reason
able toll. The term is also used to designate 
the pla·ce where such liberty is exercised. 

, See New York v. Starin, 8 N. Y. St. Rep. 655 ; 
Broadnax v. Baker, 94 N. C. 681, 55 Am. Rep. 
633 ; Einstmal1 v. Black, 14 Ill. App. 381 ; 
State v. Wilson, 42 Me. 9' ; State v. Freehold
ers of Hudson County, 23 N. J. L. 206 ; WoolI'. 
'Ways 217. The term is also used to desig
nate the place where such liberty is exercised ; 
Chapelle v. Wells, 4 Mart. La. (N. S.) 426. 

"Ferry" properly means a place of transit across 
a river or arm of the sea ; but in law it is 
treated as a franchise, and defined as the exclusive 
right to carry passengers across a river, or arm 
of the sea, from one viII to another, or to con
nect a continuous line of road leading from one 
township or vill to another. It is not a servitude 
or easement. It is wholly unconnected with the 
ownership or occupation of land, so much so that 
the owner of the ferry need not have any property 
in the soil adjacent on either side. (12 C. B., N. S., 
32. ) Brown. 

In a strict sense a ferry is a continuation of a 
highway from one side of the water to the other 
and is for the transportation of passengers, vehicles 
and other property ; Mayor, etc., of New York v. 
Starin, 106 N. Y. 11, 12 N. E. 631 ; Broadnax v. 
Baker, 94 N. C. 675, 55 Am. Rep. 633 ; Chesapeake 
Ferry Co. v. Hampton Roads Transp. Co., 145 Va. 
28, 133 S. E. 561. 563. 

A fel ,'y is an incorporeal hereditament acquired 
from the public, and, in this country, granted by 
a special act of the Legislature, or by some other 
competent authority under the provisions of a 
general law. It comprises not merely the exclusive 
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privilege of transport�tlO�, for tollii; ' across' '. :8t� 
or other body of water, but also the use for . that 

purpose of the respective landings, with the outlets 
therefrom : without · which the grant would be 
wholly nugatory, It Is usually establlshed upon 
some public road, of which it is a connecting link : 
but the land�ngs may be altogether private prop
erty, in which case the grant supposes that tlJ,ey 
belong to the grantee, or that he is entitled to the 
use thereof for the purposes ot the ferry, In ei
ther case, the use of the landings and outlets is a 
part of the franchise, so far as the public is con
cerned. If they constitute portions of the high
way, as they do where the ferry is on a duly 
established road, then the grant is a delegation of 
the use of the public easement, so far as is neces
sary for the purposes of the ferry. Hale v. Record, 
74 Oklo 77, 176 P. 756, 757. 

P ub l ic and Private 

A. public ferry is on e  to which all the pub
lic have the right to resort, for which a regu
lar fare is established, and the ferryman is 
a common carrier, bound to take over all who 
apply, and bound to keep his ferry in opera
tion and good repair. Hudspeth v: Hall, 111 
Ga. 510, 36 S. E. 770 ; Broadnax V. Baker, 94 
N. O. 681, 55 Am. Rep. 633. By statute in 
Arkansas, aU ferries upon or over any public 
navigable stream shall be deemed public fer
ries. Kirby's Dig. § 355,5 ; St. Paul Fire & 
Marine Ins. CO. V. Harrison, 140 Ark. 158, 215 
S. W. 698. A private ferry is one mainly for 
the use of the owner, and though he may take 
pay for ferriage, he does not follow it as a 
business. His ferry is not open to the public 
at its demand, and he may or may not keep it 
in operation. Hudspeth V. Hall, supra ; St. 
Paul Fire & Marine Ins. CO. V. Harrison, 140 
Ark. 158, 215 S. W. 698. 

FERRY FRANCH I SE. The public grant of a 
right to maintain a ferry at a particular 
place ; a right conferred to land at a particu
lar point and secure toll for the transporta
tion of persons and property from that point 
aeross the stream. Mills V. St. Clair County,' 
7 Ill. 208. A grant by the state or its author
ized subdivisions to a named person, empow
ering him to continue an interrupted land 
highway over interrupting waters. Ferry CO. 
V. Solano Aquatic Club, Vallejo, 165 Cal. 255, 
131 P. 864, 871, Ann. Cas. 1914C, 1197. 

FERRYBOAT. A. vessel traversing any of 
the waters of the state between two constant 
points regularly employed for the transfer 
of passengers and freight, authorized by law 
so to do, and also any boat employed as a part 
of the system of a railroad for the transfer of 
passengers and freight plying at regular and 
stated periods between two points. Pol. Code 
Cal. § 3643 ; Lake Tahoe Ry. & Transp. CO. 
V. Roberts, 168 Oal. 551, 143 P. 786, 789, Ann. 
Cas. 1916E, 1196. 

FERRYMAN. One employed in taking per
sons across a river or other stream, in boats 
or other contrivances, at a ferry. Covington 
Ferry Co. v. Moore, 8 Dana (Ky.) 158 ; State 
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T� Clarke, 2 McCord ' (S . . C�) 48� :1'3; Am. D�: 
1T01. . 

FESTA I N  CAPP IS. In old English law. 
Grand holidays, on which choirs wore caps. 
Jacob. 

Festinatio j ustitire est noverca i nfortun i i. Hob. 
97. Hasty justiee 1s the stepmother of mis
fortune. 

FEST I NG-MAN.. In old English law. A 
bondsman ; a surety ; a frank-pledge, or one 
who was surety for the good behavior of an
other. Monasteries enjoyed the privilege of 
being "free from festing-men," which means 
that they were "not bound for any man's 
forthcoming who should transgress the law." 
Cowell. See Frank-Pledge. 
FEST I NG-PE NNY. Earnest given to serv
ants when hired or retained. The same as 
arle.s-penny. Cowell. 

FEST I NU M  R EM E D I UM;. Lat. A speedy 
remedy. A term applied to those cases where 
the remedy for the redress of an injury is 
given wi�hout any unnecessary delay. Bacon, 
Abr. Assise, A. The action of dower is 
festinum remedium. The writ of assis& was 
also thus characterized (in comparison with 
the less expeditious remedies previous:ly 
available) by the statute · of Westminster 2 
(13 Edw. 1. C. 24.) 

FESTUCA. In Frankish law. A rod or sta1f 
or (as described by other writers) a stick, 
on which imprecatory runs were cut, which 
was used as a gage or pledge of good faith by 
a party to a contract, or for symbolic delivery 
in the conveyance or quit-claim of land, be
fore a court of law, anterior to the introduc· 
tion of written documents by the Romans. 2 
Poll. & Maitl. 86, 184, 190 ; Maitl. Domesday 
Book and Beyond 323. • 

. 

FESTUM.  A feast, holiday, or festival. 
Festum stuZtorum, the feast of fools. 

FET I C I DE.  In medical j urisprudence. De
struction of tpe fetus; the act by which 
criminal abortion is produced. 1 Beck , Med. 
Jur. 288 ; Guy, Med. Jur. 133. See, also, 
Prolicide. 

.. 

FETTE RS. Ohains or shackles for the feet ; 
irons used to secure the legs of convicts, un
ruly prisoners, etc. Similar chains .securing 
the wrists are called "handcuffs." 

F EU. In Scotch law. A holding or tenure 
where the vassal, in place of military serv
ice, makes his return in grain or money. 
Distinguished from "wardholding," which is 
the military. tenure of the country .

. 
Bell ; 

Erskine, Inst. lib. ii. tit. 3, § 7. 
FEU A N N UA LS. In Socotch law. The red
dendo, or annual return ' from the vassal to a 
superior in a feu holding. Wharton; Dict., 2d 
IJonC/.. Ed. 

• 



• 

FEU ET LI EU. . F.r • .. In old Freneh and Ca� 
rl'a'-dian' 'law. Hearth and' home. A terin iIn� 
porting actual settlement upon land by a ten' 
antk 

. - . . , 
FEU HOLD I NG. ' A.  'holding by tenure of 
rendering grain. or money in place of military 
service. Bell. 

�EUAR. · In Scotch law. The tenant or vas
sal of a feu ; a feu-vassal. Bell. 

. FEUO. 
10 . Feudal Law ' 

. . , An estate in land held of a superior on con
dition of rendering him senrices. 2 Bl. Comm. 
105. 
, An inheritable right to the Use and occupa

tion of lands, held on condition of rendering 
services to the lord or proprietor, who himself 
retains . the property in the lands. See SpeL 
Feuds, c. 1. 

In this sense the word is the same as 
"feod.," "feodum," " feudum," . "fief," or "fee." 
1 ·  Sullivan, Lect. 128 ; 1 Spence, Eq. Jur. 34 ; 
Dalrymple, Feud. Pro 99 ; 1 Washb. R. P. 18 ; 
Mitch. R. P. 80. 

I n Saxon and Old German Law 4t 
An enmity, or species of private war, exist

ing between the family of a murdered man 
and the family of his slayer. ' In Scotland and 
the north of England, a combination of aU 
the kin to revenge the death of any of the 
blood upon 

. 
the slayer' and all his race. 

Termes ae 10, Ley; Whishaw. See Deadly 
Feud ; Faida. 

MiI
.
itary Feuds 

The genuine or original feuds which were 
in the hands of military men, who performed 
military duty for their tenures. 

FEUDA. Feuds or fees. 

F:EUDAL. Pertaining to feuds or fees ; re

lating to or growing out . of the feudal system 
or feudal law ; having the quality of a feud, 
as distingUished from "allodial/' 

FEU DAL ACTIONS. An ancient name for 
real actions, or such as concern real property 
only.· 3 Bl. Comm. 117. 

fEUDA,-, CP:URTS. In the . 12th. century · a 
lord q'llG. lord, . .  had the . right to hold a court 
fo:r his. tenants ; in the 13th century, they be
came of less importance and for three rea
sons: The feudal principle would have led 
to a series of courts: one above the other, and 
tne d,ominions of the large landowners were 
usually scattered, so that great feudal courts 
becam� ,'impossible. 'The · growth of the ju
risdiction (}f<the king's"'cotirt .removed the 
'necessity for feudal courts. . AU the incidents 
of the feudal �yst�m. ca�e to � regarded. in . a 
�oPlmeJ"ciaJ' ft:pjri.t�as :property: . It�: J,urisdic
tlori .beca:m� :#t�rely 8.PWnclant toJandowning. 
1 H6Idsvv. iIIsC E. L:' &t " : . ' ; " .. . . . .  . 
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FEUDAL L.AW • .  The . bqdy . of jurisprudence 
relating . to ·  feuds ; .  the real-:property law 'of 
the feudal system ; the law andently regu
lating the property relations of lord and vas
sal, ·and the creation, incidents, and transmis
sion of feudal estates. The body of laws and 
usages constituting the "feudal law" was orig
inally customary and unwritten, but a com
pilation was made in , the twelfth century, 
called "Feodarum Consuetudines," which has 
formed the basis of l,ater digests. The feudal 
law prevailed over Europe from the twelfth 
to the fourteenth century, and was introduced 
into England at the Norman Conquest, where 
it forI;Ued the entire basis of the law of real 
property lintil comparatively modern times. 
Survivals of the feudal law, to the present 
day, so affect and color that ·branch of juris
prudence as to require It .  certain knowledge 
of the feudal law in order to the perfect 
comprehension of modern tenures and rules of 
real-property law� 

. 

FEUDAL . POSSESSI ON. The equivalent of 
"seisin" under the feudal system. 

FEUDAL SYSTEM. The system of feuds. A 
political and social system which prevailed 
throughout Europe during ' the eleventh� 
twelfth, and thirteenth centuries, and is sup
posed to have grown out of the peculiar uSages 
and policy .of the Teutonic nations who over� 
ran the continent after the fall of the Western 
Roman Empire, as developed 'by the exigen
cie's of their military domination, and possibly 
furthered by notions taken from ' the Roman 
jurisprudence. It was introduced into Eng-

' land, in its completeness, by William I., A. D. 
1085, though it may have existed in a rudi
mentary form among the Saxons before the 
Conquest. It formed the entire basis of the 
real-property law of England in medieval 
times ; and survivals of the system, 'in mod'
etn days, so modify and color that branch of 
jurisprudence, both in England and America:, 
'that many of its principles require for their 
complete understandihg a knowledge of the 
feudal system. The feudal system originated 
in the relations of a military chieftain and 
his followers, or king and nobles, or lord and 
vassais, and especially their relations as de
termined by the bond established by a grant 
of land from the former to the latter. From 
this it grew into a complete and intricate 
complex of rules for the tenure and transmis:. 
sion of ' real estate, and of correlated duties 
and services ; while, by tying men to the land 
�nd to those holding above and below them, it 
created a close-knit . hierarchy of persons, and 
developed an aggregate of social and political 
lnstitutions� For an . account of the feudai 
system in its juristic re�ation�, see 2 Bl. 
Comm; 44 ; ' · 1 '  Steph. Comm. 160 ; .  3 Kent, 
Comm. 487 ; Spel. Feuds ; Litt. Ten. ; Sullo 
I,ec_t� ; Spence" , Eq. Jur. ; 1 Wl}sl;lb. Real 
Prop. 15' ; Dalr. ' Feu. ];>rop. For ifs :politicru.. 
and' s�ial relations, see Han. Middl� Ages ; 
Maine" �c. ' Lliw ; , Rob. Car . . V. ; , ' Mon,tesq. 

.. . .  . BL.��,IncT.(� E»;.); . 



tTi 
ESprit deS Lois,' bk. 'SO ; Guizot, Hlst. ,Clv- fonr generatIonS. " 'Spelman ;' 'Priest �� Cum� 
llization. " mings, 20 Wend. (N. Y.) 349." 

' 

FEUDAL TENU R'ES; The ' tenures of real 
estate under the feudal , system, such as 

. knight-service, socage, villenage, etc. 

FEUDA L I SM.  The feudal system ; the ag
gregat� of feudal principles and usages. 

FEU DUM APERTUM. An open feu!d or fief ; 
a 1ief resulting b!)'ck to the lord;' Where the' 
blood of the person last seised was utterly 
extinct and gone ' or where the 'te�ant com-� 
mitted a crime, or gave other legal cause. 
Spelman ; 2 Bl. Gomm. 245. 

FEUDALIZ E. To reduce to a feudal tenure ; F E U D U M  F RANCUM.  A free feud. One 
to conform to feudalism. Webster. which was noble and free from taIllage and 
FEUDARY. A tenant who holds by feudal other subsidies to which the p'lebeia fe'uda 

tenure, (also spelled "feodatory'" and i'feuda- (vulgar feuds) were subject. Spelman. 
tory.") Held by feudal service. Relating to FEU D U M  HAUBERT I C U M .  ' A fee heid on 
feuds or feudal tenures. the military service of appearing fully armed 
FEUD BOTE. A recompense for engaging in at the ban and arriere ban. Spelman. 
a fend; and the damages consequent, it having F E U DU,M I MPR O P R I U M. An improper or 
been the custom in ancient times for all the derivative feud or fief. 2 BI. Oomm. 58. kindred to engage in their kinsman's quarrel. 
Jacob. FEUD UM I N D I V I D U U M; An indivisible or 

impartible feud or fief ; descendible ' to the 
FEU DE. An occasional early form of "feud" eldest son alone. 2 BL Comm. ' 215. in the sense of private war or vengeance. 
Termes de la Ley. See Feud. F E U D UM LA I C UM. A lay fee. 

FEU D I ST. A writer on feuds, as CujaCius, F E U D U M  L l G i UM .  A liege feud or flef ; a 
Spelman, etc. fief held immediately of the sovereign ; one 

for which the vassal owed feal'ty to his lord 
FEU DO.  In Spanish law. Feud or fee. against all persons. 1 Bl. Comm. 367 ; Spel-
White, New Recop. b� 2, tit. 2, c. 2. man. 
F E U D O R U M  L l BR I .  The Books Of Feuds 
published during the reign of Henry III., 
about the year 1152. The particular customs 
of Lombardy as to feuds began about that 
time to be the standard of authority to other 
nations, by reason of the greater refinement 
with which that branch of learning , had been 
there cultiva,ted. This compilation was prob
ably known , in England, rut does not appear 
to have had any other effect than to influence 
Engli�h ia wyers to the more critical study 
of their own tenures, and to induce them to 
extend the learning of real property so as 
to embrace more curious matter of similar 
kind; 2 Reeves, Hist. Eng. I.Jaw, 95. 

FEUD UM.  L. Lat. A feud, fief, or fee. A 
right of using and enjoying forever the lands 
of another, which the lord grants on condi
tion that the tenant shall· render fealty, miIi
tary duty, and other �rvices. Spelman. It 
is not properly the land, but a right in the 
land. This form of ' the word is used by· the 
feudal writers. The earlier English writers 
generally prefer the form feodum. There was 
nn older word feum. 

Its use by the Normans is exceedingly obscure. 
" Feudal" was not in their vocabulary. Usually it 
denoted a stretch of land, rarely a tenure or mass 
of rights. It came to be applied to every person 
who had heritable rights in land. Maltl. Domesday 
Book and Beyond 152. 

F E U D U M  MATERNUM. A maternaJ fief ; a 
fief descended to the feudatory from his moth
er. 2 Bl. Comm. 212. 

F E U D U M  M I L l TA.RE.  A knight's fee, held 
by knight servic,e and estee,med the most hon.,. 
orable species of tenure. 2 Bla . . Comro. 62. 
FE U D U M  N O B"i LE. A fee for which th'e ten
ant did guard and owed fealty and homage; 
Spelman. 

F E U D U M  NOVUM. A new feud ,01' fief ; .a 
flef whicb. began in tlie person 'of'the feuda
tory; and did not come to hini .bY sU�Cessi{)n� 
Spelman ; 2 Bl. Comm. 212 ; , Priest v. Cum::' 
mings, 20 Wend. (N. Y.) 349. ' 

FEUDUM N O V U M  UT ANT I QUUM. A ne� 
fee held with the qualities and incidents of 
an ancient one. 2 Bl. Corum. 212. 

' 

FEU D U M  PATERN U M .  , A  fee which the pa� 
ternal ancestors had held for four generations� 
Oalvin. ; Spelman. One descendible to heirS 
on the paternal side only. 2 Bl. Comm. 223� 
One which might be held by males only. Du 
Cange. 

' 

FEU D U M  P R O P R I  UM.  A proper, genuine, 
and original feud or fief ; being of a purely 
military character, and held by military serv
ice. 2 Bl. Comm. 57, 58. 

F E U D U M  ANT I QU U M .  An ancient feud or F E U D U M  TAL L I ATUM.  A restricted :fee. 
fief ; a fief descended to , the vassal from his One limited to descend to certain classes of 
ancestors. 2 Bl. Camm. 212, 221. A fief heirs. 2 Bl. Camm. 112, note ; 1 Washb. Real 
which ancestors had possessed for mo,re than Prop. 66 ; Spelman. ' 



F,E,UM. An older form .of !eu4um. Maltl. 
Domesday Book and Beyond 152 ... 

FEW. A l;elative term· of great �lasticity 
of .meaning. 'Kiann v. Minn, 161 Wis. 517, 
154 N. W.�99� . . An indefinite. expre�ion for 
a" small . or.' 1imlted nUJ;l1ber. 

. 
Pittsburgh, 0., 

O. & St . .  L. 'Ry: ' Co� v. Broderick, 56 Ind . .  App. 
58, 102 N. E. 887, 893. Not many, of small 
number, indicating a small number of units 
or llIdividuals " which constitufe a. . whole. 
Pr.ovident Loan Bank v. Parham, · 137 Tenn. 
483, 194 S�·· W. 570. In 'cases where exact de
scription is , required, the use of . this · word 
will not answer. lllltts y. St()we, 53 Vt. 603 ; 
AlleIl v.' KirWan, lti9 · 1>a. 612, 28 A. 495 ; 
W!heelock .v. �o'onan, 108 N� Y. 179, 15 N. E. 
67, 2 Am. St. 'Rep. 405. . 

lord chancello�, . addressed· tp the COUl't . of 
bankruptcy, authorizing the petitioning . cred
itor to prosecute his complaint before it. 2 
Steph. Comm. 199� By . .  the statute '12 ·& 13 
Vict. c. 116, fiats were abolished. ) 

. ' . 
-Fiat justitia, Let justice be done. On a pe-
tition to the · king for his warrant to bring· a 
writ o.f error in parliament, he writes .on the 
top of the petition, "Fiat Justitia," and then 
the writ of error is made out, etc� Jacob. 

-Fiat ut petitur. Let it be done a8 it is asked. 
A form of granting a petition. . 

. 

-Joint flat. In English law. A fiat in bank
ruptcy, issued against two or , inore trading 
partners. 

FF. A La.tin a. bbr. eV. iation' for " �Fragm.· ·· enta,j, 
Fiat justitia, ruat oml um. Let right be done, 
though the beavens· should: " fall. Branch, 

designating' the Digest or Pandects in the Princ. 161. 
Oorpus J.uris Oivilis of ' J:ustinian ' ; So calleq 
because that work Is made up of fragments Fiat prout fieri consuevit, (nil temere novan
or extracts. from the . writings o,f numerous dum.) Let it be done as it ,hath used to be 
juris'ts. 'Mackeld. Rom. Law, § 74. done, (nothing must be rashly innovated�) 

F l .  FA. An abbreviation ' for fierI, facias, 
Jenk. Cent. 116, case 39 ; Branch, Princ. 

(which see.) FIAUNT� An order ; command'. See Fiat�' 

F I.ANCER. 
Kelham. 

L. Fr. To pledge one's faith. F I CT I O. In Roman law. A fiction ; an as
sumption or :supposition. of· . the .law. 

F IANZA. Sp. In Spanish law, trust, . con
fidenc�, and correlati��ly a .. legal duty' o.r ob
ligation· arising there�roJll. The term · is suf� 
ficiently broad in meaning to include both a 
general obligatio.n and a restricted liability 
under a single instrument. · Martinez v. Run
kle, 57 N. J. Law, 111, 30 A. 593. ' But in a 
special sense, · it designates a surety or guar
antor, or the contract or engagepIen,t of. sure,. 
tyship ; the �co.ntract b� 'Which one .Person en;. 
gages to pay the debt or fulfil the obligations 
of ano.ther if the latter should fail to do' so. 
F IAR. ' In Sco.tch law: He thafh�"s the fee 
Or feu • .  ' The propriet6r i� termed " fiftr,'" in 
contradistinction to the Ufe renter. 1 Kames, 
Eq. Prete One . whose property is charged 
with a life-rent. Where a right is taken to a 
h�sbapd ��a wife . . � conjunct f�e an!i lif� 
rent, the htisband, as the per80na dJi.gnior, is 
the only fiar. E�sk� Prine 421. 

F IARS PRI C ES. The value of grain .bI the 
different counties of . Scotland" fixed . yearly 
by the r:espective sheritTs, in the mOnth of �b
ruary, with the . aSsistance ' of jUries. These 
regulate the prices of grain stipulated to be 
sold at the fiar prices, or when ' no price has 
been stipulated. Ersk. 1, 4, 6. 

FIAT. (Lat. "Let it he done." )  , In EngUsh 
practice. A short order or warrant of a judge 
or magistrate directing some act to be done ; 
an authority issuing from . Some competent 
source for the doing ot . some . legal . aet. . See 
1 . Tidd, Pr. 1OO. 

One of the prqc�dit;lgs in the 'E�U� blUl.k
rupt practice, being a po.wer, 'si�ed , by. ,  Ute 

UFictio" in the old Roman law was properly a 
term of pleading, and signified ' a false averment 
on the part of the plaintiff whi�h the defendant 
was .not allowed to traverse ; �s. that the plaintiff 
was . a Roman citizen, when in truth he was a for
eigner. The object of the fiction was to give the 
court jurisdiction. Maine, Anc. Law, 25. 

Flctio . cedit veritati. Fictlo j uris non est ubi 
veritas. Fiction yields to truth. . Where there 
is truth, fiction of law exists. not . . 11 -Co. 61. 

Fictio est- contra veritatem, .sed pro veritjLte 
habetur. Fie-tion is against the ,truth, but it 
is to be esteelJled truth. 

' 

" ,  . � . ' . 
Fiotio j uris non est ubi . v�ritas. Where truth 
is, fiction of law does not exist . . 

Fiotio legis Inique op'eratur alicui damnum .vel 
inJuriam. A' legal fiction does not properly 
work loss or injury. 2 Co�e, 35 ; . 3 Coke, 36 ; 
�room., Max. 129 ;. Gilb . .  223. ,l\'iction 'of law: 
is wrongful lf it wo.rKs loss or injury to any
o�e. 

Fic:tio. legis neminem . lmdit. A fiction of law in
jures no one. 2 Rolle, 502 ; 3 BI. . Oomm. 43 ; 
Low V. Little, 17 Johns. (N. Y.) 348. 

F I CT I·ON.  An .assumption o.r. suppositio.n of 
law that something which is or may be false 
is true, or that a state of facts exists which 
has never really taken place� New Hampshire 
Strafford Bank v. Cornell, 2 N. H. 824 ; Hib
berd ·v. Smith, .67 rCaldi47, 4 I�� 473; p� Am. 
Rep. 726 ; M�rphy. ·v. Murphy, ; l90 Iowa, 874, 
17� �. W; �Odj;a3. An assl;lInption, for .p�,. 
W�s' :Qt · j'U�tjc�;i';()f a .. #aCt .i�Q.� ; do�,  �� or 



may __ n�t r,xist. , � ,n94() ,v�, Stoo.��r, 74 9qlq. _ �li� 
219 P. �22, 223. , , ' " " ' . , : , - ,  
, A rule of law which assumes, as true;-arid 
will not allow to be dfsproved� something 
wllich is false, but not impossible. ' B.est" E;v'; 
419. 

These assumptions are of an innocent or even 
beneficial character, and are made for the ad
vancement of the ends of jU'stice. They secure 
this end chiefly by the extension of procedure from 
cases to which it is applicable to other cases to 
which it is not ,strictly applicable, the ground of 
inapplicability being some difference of an imma
terial character. Brown. 

Fictions are to be distinguished from presump
tions of law. By the former, something known to 
be faJse or unreal is assumed as true ; by the lat
ter, an inference is set up, which may be and prob
ably is true, but which, at any rate, the law will 
not permit to be controverted. It may also be said 
that a presumption is a rule of law prescribed for 
the purpose of getting _ a,t a certain conclusion, 
though arbitrary, where the subject is intrinsically 
liable to doubt from the remoteness, discrepancy, or 
actual defect of proofs. 

Fictions are also to be distinguished from es
toppels ; an estoppel being the rule by Which, a 
person is , precluded from asserting a fact by previous 
conduct inconsistent therewith on his own , part or 
the part of those under whom he claims, or by an 
adjudication upon his  rights which he cannot b e  
allowed to question. 

-

Best distinguishes legal fictions from presump
tions juris et de jure, and divides them iJ,lto three 
kinds,-affirmative or positive fictions, negative ' fic
tions, and fictions by relation. Best, Pres. p. 2:1, 
§ 24. 

F I CT IT I OUS. Founded on a fiction ; having 
the character of a fiction ; false, feigned, or 
pretended. Imaginary ; not real ; counter
feit. People v. Carmona, 79 Cal. App. 159, 
251 P. 315, 317 ; State v. Tinnin, 64 Utah, 
587, �2 P. 543, 545, 43 A. L. R. 46. Arbitrari
ly invented and set up, to accomplish an ulter
ior object. West Virginia Mortgage & Dis
count Corporation v. Newcomer, 101 W. Va� 
292, 132 S. E. 748, 749. 

F I CT I T IOUS ACT I ON'. An action brought 
for the sole purpose of obtaining the opinion 
of the court on a point of law, not for the 
settlement of any actual controversy between 
the parties. Smith v. Junction Ry. Co., 29 
Ind. 551. 

F I CT I T IOUS NAM E. A counterfeit, feigned, 
or pretended name taken by a person, differ
ing in some essential particular from his true 
name; (consisting of Christian name and pat
ronymic,) with the implication that it is 
meant to deceive or mislead. But a fictitious 
name may be used so long or under such cir
cumstances as to. become an "assumed" name, 

, in which case it may become a proper desig
nation of the individual for ordinary business 
and legal purposes, See Pollard ' v. Fidelity 
F. Ins. Co., 1 S. D. 570, 47 N. W. 1060 ; Oar
lock v. Cagnacci, 88 Cal. 600, 26 P. 597 ; Ray 
v. American Photo Player Co., 46 Cal. App. 

311, 189 P. , 130., 131 � _ -MaM"an,,,,,. � SellUylkQ! 
CquntY; , 27s 'pa.� ,?�_O" ,��'6 ,�,: 920: 921.-" ;-- � ' _ : ; ;-,': 
FlCT I T I OUS PAYEE. A ' fictitious pSPS0n 
who, though named in ' a. note, has 'no right, to. 
it or to its proceeds, 'because it was not , so 
intended when the note was exeeuted. Soelt..: 
land v. Storch, 12.3 Ark. 253, 185 S. W. 262, 
Ann. Cas. H}18A, 668. The term may incllide 
one who, although name'd as payee in a nego
tiable instrument, and although a real or e�
isting person, has ' no ' right to it, the maker 
not intending that such payee shall take any
thing by it ; "fictitiousness" depending on the 
intention to pay, rather than ' on the payee's 
existence. Norton v. City Bank & Trust CO. 
(C. C. A.) 294 F. 839, 844 ; Mueller & Martin _ 
v. Liberty Ins. 'Bank, 187 Ky. 44, 218 S. W�. 
465, 466. 
F I CT I T I OUS PLA I NT I FF. A person appear-, 
ing in the writ or record as the plaintiff in a 
suit, but who in reality does not exist, or who 
is ignorant of the suit and of the use of' his 
name in it. It is a contempt of court to sue _ 
in the name of a fictitious party. See 4 B�� 
Comm. 134. 
F I CT I T I OUS PR.OM ISE. See Promise. 
F I D E-COMM I.sSARY� , A term derived fl'om ' 
the Latin "fidei-commissarius," and ()ccasion. 
ally used by , writers on equity jurisp�uden� 
as a substitute for the law French term "ces
tui que trust," as: being more elegan.t ,and 
euphonious. See Brown v. Brown, 83 Hun, 
160, 31 N. Y. S. 650. 

' 

F I D,E I-COM M I SSAR,I US. In the civil law 
this term corresponds nearly to our "cestm, 
que trust." It designates a person who ha" 
the real or beneficial interest in an estate o� 
fund, the title or administration of which is 
temporarily confided, to another. See StorY. 
Eq. Jur. § 966 ; 1 Gre�nl. Cruise, Dig. 2915� 

According to Du Cange, the term was S01lle
times used to denote the executor of a w'il1� 

� :. � 
F I DEI-CO'MMISSUM. In the civil law. A 
species of trust ; ,being a gift ·' of - property 
(usually by will) to a person, accompanied by 
a request or dil'ection of the donor that Uie 
recipient will trabsfer the property to an'" 
other, the latter being a person not capable 
of taking directly under the will or gift. In 
re Courtin, 144 La. 971, 81 So. 457, 459 ; Suc
cession of Reilly, 136 La. 347, 67 So. 27, 33,; 
Succession of Manthey, 159 La. 743, - 106 S'q� 
289, 290 ; ' Succession of Hall, 141 La. 860� 
75 So. 802, 80.3 . .  See, further, Succession of 
Maginnis, 158 La. 815, 104 So. 726, 727 ; Suc� 
cession of Meunier, 52 La. A,nn. 79, 26 So� 
776, 48 L. R. A. 77 ; Gortario v. Cantu, 7 Tex� 
44. 
F I D E-JUBERE. In th-e civil law. To o,rdel' 
a thing upon one's faith ; to pledge one's self ; 
to become surety for another. Fide-jubes' 
Fide-jubeo : Do you pledge yourself? I do 
pledge myself. Inst. 3, 16, 1. One of the 
forms of stipulation. 



FIDR-JUSSIO ' 
F I DE�USSI O� An act by which any one 
binds ' himself as an. additional security for 
another. This giving security does not de
stroy the liability of the principal, but adds 
to. the security of the surety. Vicat, Voc. Jur. ; 
H'allifax, Annals, b. 2, c. 16, n. 10. 

FI OE�JUSSO.R. ' In Roman law. A guaran
tor ; one who becomes responsible for the 
payment of another's debt, by a stipulation 
Which binds him to discharge it if the prin
cipal debtor fails to do so. Mackeld. Rom. 
Law, § 452 ; 3 Bl. Comm. 108. He differs 
from a co-obligor in this, that the latter is 
equally bound to a debtor, with his principal, 
While the former is �ot liable till the principal 
has failed to fulfil his engagement ; Dig. 12, 
4, 4 ;  16, 1, 13 '; 24, 3, 64 ; 38, 1, 37 ; 50, 17, 
110 ; 6, 14, 20 ; Hall, Pro 33 ; Dunl. Adm. Pro 
300 ; Clerke, prax., tit. 63. 

, The obligation of the flde-jussor was an acces-
8017 contr�ct ; for, if the principal obligation was 
not previously contracted, his engagement then 
tc:iok the name of mandate. Lee. EJe1n. § 872'; Code 

N�'P. ' 2.012: 
The sureties ·taken on the arrest of a de

fendant, in the court of admiralty, were for
merly , denominated "fide j1Iissors." 3 Bl. 
Comm. 108. 

. 

F:1 DE-PRO'M ISSOR. See Fide-Jussor. 
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Brigham, 1 Metc. (Mass.) 551 ; McCoy v.; 
Artcher, 3 Barb. (N. Y.) 323 ; Paul v. Ha<Iley, 
23 Barb. (N. Y.) 521. 

. 

F·ides servand,a est ; simplicitas juris gentium 
prrevaleat. Faith must be  kept ; the simplic� 
ity of the law of na,tions nlust prevail. A 
rule applied to bills of exchange as a sort 
of sacred instruments. 3 Burrows, 1672 ;: 
Story, Bills, § 15. 

F I DUC IA. In Roman law. An early fDrm 
of mortgage or pledge, in ' which both the 
title and posse�sion of the property were 
passed to the creditor by a formal act of sale, 
(properly with the solemnHies of the trans� 
a:ction known as mancipatio,) there being at 
the saine time an express or implied agree
ment on the part of the creditor to reconvey 
the property by a similar act o,f sale provided 
the debt was duly paid ; but on default of 
payment, the property became absolutely 
vested in the creditor without foreclosure 
and without any right of redemption. In 
course of time, this form of security gave 
place to that known as hypotheoa, while the 
contemporary contract of pignus or pawn un.; 
derwent a corresponding development. See 
Mackeld. Rom. Law, § 334 ; Tomk. & J. Mod. 
Rom. Law, 182 ; Hadley, Rom. Law, 201-203 ; 
Pothier, Pando tit. "Fiducia." 

. 

F I D UCIAL. An adjective having the same 
f;U)ELITAS. Fealty ; fidelity. See Fealty. meaning ' as "fiduciary ;" as, in ' the phrase 
Fidelitas. D e  nu l lo tenemento, quod tenetur 

"public or fiducial office." Ky. St. § 3752 ; 

ad terminum,  fit homag i i ;  fit tamen i nde fid,el i -
M,oss v. Rowlett, 112 Ky. 121, 65 S. 'V. 153: 

tatis 
' sacramentu m. Co. Litt; 676. F�alty. 

For no te�ement which is held for a term 
is 'there the ' oath of homage, but there is the 
oath of fealty. 

F,IDELITY INSU RANCE. See Insurance. 

f:' OEM MENT I RI .  Lat. To betray faith or 
fe�lty'. A term used in feudal and old . Eng� 
Ush law of a feudatory or feudal tenant who 
does not keep that fealty which he has sworn 
to the lord. Leg. Hen. I. c. 53. 

F I D ES. Lat. Faith ; honesty ; confidence ; 
trust ; veracity ; honor. . Occurring in the 
phrases "bona fides," '(good faith,} "mala 
(ides," (bad faith,) and "uberrima fides," (the 
utmost or most abundant good faith�) 

Fl D ES F ACT'A. Among the Franks and LOm
binds undertakings were guaranteed by 
,"'making one's faith"-fides facta. This was 
symbQlized by 'such formal acts as the giving 
of . a rod ; in suretyship giving the "festuca" 
or "vadium." 2 Holdsw. Hist. E. L. 73. 

Fides est obligatio conscientire alicujus ad In
tenti�nem a lte'rius. Bacon. A trust is an ob
ligation of conscience of one to the will of 
�n()ther. . 

FIIf� s�rvanda eSt. Filith must be observed. 
An ffgent must not vibiate. tb,e' �o.Qftdence re:
posed in him. Story, Ag. ' § 192 ; ;  Coolidge v. 

FI DUC IAR I US 
Heir. 

HIERES. See Fiduciary 

F I DUCIARI US TU TO R. In ROman law� 
The elder brother of an emancipated pupillu,s, 
whose father Ihad died leaving him still unde!!' 
fourteen years of age. 

F I DUCIARY. The term is derived from the 
Roman law, 'and means (as a noun) a person 
holding the character of a trustee, or a char
acter analogous to that of a trustee, in respect 
to the trust and confidence involved in it and 
the scrupulous good faith and candor which 
it requires. Thus, a person is a fiduciary who 
is invested with rights and powers to be ex
ercised for the benefit of another person. 
Svanoe v. Jurgens, 144 Ill. 507, 33 N. E. 955 ; 
Stoll v. King, 8 How. Prac. · (N. Y.) 299. 

As an adjective it means of the nature of 
a trust ; having the characteristics of a trust ; 
analogous to a trust ; relating to or founded 
upDn a trust or confidence. , 

FI DUCIARY CAPAC ITY. One is said to act 
in a "fiduciary capacity" or to receive money 
or contract a debt in a "fiduciary capacity," 
when the business which he transacts, or the 
:Illcmey or property which he handh�s, is ' not 
his own or for his own benefit, but for the 
he�efit., ()f aiiother pers()n� as to whom he 
stallds in � .' relation implYing . �n<l neressitat
Ing great confidence and :trust 'on the one part 



716 

and a /high degr�e. of good falth. on . t�e, ()t�,er . 
part. . .  The term is not reStricted to technical '  
or express trusts, but includes : also such of
flees or relatiolls as those of an attorney at 
lR:w, a gl,1ardian, executor, or broker, a di
rector of a COI:poration, and a public officer. 
Quoted with approval in Templeton v. Bock
ler, 73 Or. 494, 144 P . . 405, 409 . .  See, also, 
In re Bloemecke (D. C.) 265 F. 343, 344 ; Glo
ver v. National Bank of Commerce of New 
York, 141 N. Y. S. 409, 414, 156 App. Div. 247 ; 
Schudder v. Shiells, 17 How. Prac. �N. Y.) 
420 ; Roberts v. Prosser, 53 N. Y. 260 ; Hef
fren v. Jayne, 39 Ind. 465, 13 Am. Rep. 281 ; 
Flanagan v. ,Pearson, 42 Tex. 1, 19 Am. Rep. 
40 ; Forker v. Brown, 30 N. Y. S. 827, 10 
Misc. Rep. 161 ; Madison Tp. v. Dunkle, 114 
Ind. 262, 16 N. E. 593. As used in the Bank
ruptcy Act, § 17, subd. 4 (11 USCA § 35) , how
ever, the term imports a technical trust, ac
tually and expressly constituted, and not such 
merely as the law implies, and has no appli
cation to debts or obligations merely because 
they were created under circumstances in 
which trust or confidence in the popular sense 
of tlhose terms was reposed in debtor. Culp 
v. Robey (Tex. Oiv. App.) 294 S. W. 647, 651 ; 
American Surety Co. of New York v. Spice, 
119 Md. 1, 85 A. 1031, 1035 ;  First Nat. Bank 
v. Bamforth, 90 Vt. 75, 96 A. 600, 602 ; Amer
ican Agricultural Chemical Co. v. Berry, 110 
Me. 528, 87 A. 218, 45 L. R. A. (N. S.) 1106, 
Ann. Cas . . 1915A, 1293. 

F I DUC'IARY CONTRACT. An agreement by 
which a person delivers a thing to another 
on the condition that he will restore it to 
him. Cicero, de Olfic. lib. 3, cap. 11 ; Leo. du 
Dr. Oiv. Rom. § 237. See Chapman V. Forsyth, 
2 How. (U. S.) 202, 11 L. Ed. 236 ; Fisk V. 
Sarber, 6 W. & S. (Pa.) 18 ; McGinn v. Shaef
fer, 7 Watts (Pa.) 415. 

F I DUC I ARY DEBT. A debt founded on or 
arising from some confidence or trust, as dis
tinguished from a debt founded simply on COD,
tract. In re Steele-Smith Dry, Goods 00. (D. 
C.) 298 F. 812, 815. 

FI DUCIARY D EBTORS. Only public offi
cers and trustees, not agents, factors, com
mission men, and the like, within the mean
ing of Bankruptcy Act, § 14, suM; 4 (11 U.SCA 
§ 32). Keefauver V. Hevenor, 148 N. j'. S. 
434, 435, 163 App. Div. 531. 

F I D UC IARY H E IR. The Roman laws called 
a fiduciary heir t1he person who was instituted 
heir, and who was charged to deliver the suc
cession to a person designated by the testa
ment. Merlin, Repert. But Pothier, Pando 
vol. 22, says that /iduoiarius ]HBres properly 
signifies the person to whom a testator has 
sold his inheritance under . the condition that 
he should sell it to another. 

F IDUC IARY OR CON F I D ENTIAL RELA
T I ON. One founded on trust or confidence 
reposed by one person in the integrity and 

FIDUCIA.&Y :&ELA�9�� 
fideUty ot , anotJh.er. ��rrigan v. O'Meara, 71, 
�()nt. 1, 227 P . . 819, 821. The term is. a  v�ry,:: 
broad one. It is said that the �lation exists, ' 
and tqat relief is granted 'in all 'cases in which: 
influence has been aequired and abused, ' in ' 
which .. con�dence has been reposed and be- : 
trayed. The origin of the confidence and the,
source of the infiuence are immaterial. �he . 
rule embraces both technical fiduciary rela·:-: 
tions, and those informal relations whtch ex- . 
ist whenever one man trusts in and relies . 
upon another. Dale V. Jennings, 90 Fla. 234, 
107 So. 175, 178 ; Quinn v. Phipps, 93 Fla, . . 
805, 113 So. 419, 420, 54 A. L. R. 1173 ; Mc�;: 
Daniel V. Schroeder, 128 Okl. 91, 26.1 P. 224, 
226. See, also, Fiduciary Relation, intt·a. 

F I DUC IARY RELATION.  A relation sub- . 
sisting between two persons in regard to a : 
business, contract, or piece of property, or in. 
regard to the general business or estate of ' 
OIle of them, o:f such a character that each. 
must repose trust and confidence in the other. 
and must exercise a corresponding degree 'of' 
fairness and good faith. Out of such a re-' 
lation, the law raises the rule that neither 
party may exert intiuence or pressure upon' 
the other, take selfish advantage of his trust" 
or deal with the subject-matter of the trust' 
in such a way as to benefit himself or . prej-: 
udice the other except in the exercise of the 
utmost good faith and with the full knowl-' 
edge and consent of that other, business, 
shrewdness, hard bargaining, and astuteness 
to take advantage of the forgetfulness or neg-, 
ligence of anouher being totally prohibited 
as between persons. standing in such a rela
tion to each other. Examples of :fiduciary 
relations are those existing between attorney 
and client, guardian and ward, principal and 
agent, executor and heir, trustee and cestui: 
que trust, landlord and tenant, etc. See Rob.:. 
ins v. Hope, 57 Cal. 497 ; �'homa8' V. Whitney,; 
186 Ill. 225, 57 N. E. 808 ; Central Nat. Ban� 
V. Connecticut Mut. L. Ins. Co., 104 U. S. 68, 
26 L. EId. 693 ; Meyer V. Reimer, 65 Kari. : 822; 
70 P� 869 ; Studybaker V. Cofield, 159 Mo .. 
596, 61 S. W. 246 ; Reeves V. Crum, 97 Okt 
293, 225 · P. 177, 179 ; Koehler · V. Haller, ' 62 
Ind. App. 8, 112 N. E. 527 ; Anderson V. Wat
son, 141 Md. 217, 118 A. 569, 575. A "fiduciary 
relation" exists when confidence is reposed 
on one side and there is resulting superiority 
and influence on the other, which : relation 
need ilot be legal, but may be moral, social� 
domestic, or merely personal. Miranovitz v: 
Gee, 163 'Vis. 246, .157 N. W. 790, 792 ; I-Hg� 
gins V. Ohicago Title & Trust Co., 312 Ill. · 11; 
143 N. E. 482, 484 ; Dawson v. National Life 
Ins. 00. of United States, 176 Iowa, 362, 157 
N. ·W. 929, 933, L. R. A. 1916E, 878, Ann. , Cas. 
1918B, 230 ; Dean V. Cole, 103 Or. 570, 2M 
P. 952, 955. It is one in which, if a wrong 
arise, the same remedy exists against the 
wrongdoer on behalf of the principal as would 
exist against a trustee on hehalf of a cestui 
que trust. Smith V. Smith, 222 Ma88. 102, 109 
N. E. 830, 832 ; Niland v. Kennedy, 316, llI� 



2.�,: '147' 'N: 'E. t:17, ili). " �;6lJletin1es con-. law-!)wliere the ittl� �tO pr
'
operty Is fu dlsputt;. 

ft��t1al juid ,fi(luci�ry .r�lat16ns �re regardeci'. Laif Partidas, pt. 3, 'tit. 3, 1. 1� : '  " . . , : 
a's synonymoUS ; .  In re "Cover's EEtate, 188 Cal.' 
1��' �4 P. 5s3, 588 ; but on' the other hand, F I ERDING COURTS. Ancient' Gotbic courts 
a" teclmical distinction may be taken between of an inferior jurisdiction, s6 ' called becauSe 
a ; i�flducial relation" Which is more, correctly tour were instituted within ' every inferior 
a,p'plicable to legru. relationships bet\veen par- district or hundred. 3 Bl. ·Comm. 34 ; 3 Steph. 
ties: such as 'guardian and ward, administra- Com� 393' ; StiernhOok, De Jure Goth. i. l, c. 2. 
tor' an� 'heirs, and other s,imUar relationships" 
and a "confidential relation" which includes ,FIERI. Lat. To be made ; to be done. See 
the, 'legal " relationshIps, and . �lso every other IIi Fieri. 
�1�tiQnSlhip" wherein confidence is ' rightfully � , > '� • ' c  . . . . . ' : " , \ ,  ' . ' • • ' 
rep9Sed alld is exercised� lt0�fts y. Parsons, �??' K�: 2't4; 242 S. W�, !59�, :?96. , ' 
F I E  F .. ' A:  fee, feod, or · fetid. 

�l�F .o,'HAUB�RT�tJr· o.;��>U�·EftK) : ·· Fr. 
I� � orman feudal law. A fief 01," fee held by tpe 'ten:ur,e of kriight��rv�<;� ; .

... 
a knight's .  fee. 

2 . 131. Olmm . . 62� . . A . fee held on the military 
t�u:re: of appearing fully armed on the ban .�� } "  " . . . . . ' . . . . . . . : " 
and··'a1·riere�ban . . .Feudum hauberticiim. Spel-
Iit'tln'; ' Cal�inliS, Lex. ; Du Cange. , O i l : . • • • , i  ' " " 

FfE:F�TEN'ANT� . In' ;old English law. The 
Jihtifer Qf' a. fief or fee ; a 'feeholder or free-
holder. . "  

l � , . . 

flIEL. ' In Spanish iaw. A sequestrator ; a 
·person in whose hands a thing in dispute is 
j'aaiCia1Iy 'deposited ;' Ii' l'eeeiver; Las Par
tfdas, pt. 3, tit. 9, 1. '1. 

-':,1- ' \  

FI.ELB. · · A : cultivated tract .. of land ; State 
.... ;Mack, 92 Vt; 103, 102 A. '58, 59 ; State v. 
M�Miilnj 81 N; 0. 585 ; Com. v; Josselyn, 97 
Mass., 412 ; but not :a: one"acre lot· used ·for 
<mlttvating . vegetables,; Simons v • . Lovell; ' 7 
Ueisk;:: (Tenl1.) :510. This term . might well be 
considered ago ' detinite and '  certain ' a descrip
tiOI}:' as "close,'.' and · might be used in law ; 
but ·· it· is not· a , usual . description in legal 
proceedings�' " 1 ' Ohit . . Gen. Pi-. 160. 

F..I ELD...,ALE, or FI LKDALE. An ancient 
custom in, . England; by which offieers of ; the 
fore8t ;and baiUffs of hundreds had the right 

FIERI , FAC IAS. (That you cause to be 
made.) In practice. A :writ of · execution 
commanding the sheriff to levy and make the 
amount of a judgment from: the goods and 
chattels of · the judgment · debtor. . 

FIER I  FACIAS D E  BONIS ECCLESiASTI C
IS. When a sheriff to a common' fi. ja, re
turns nulkJ, bona, and that the defendant is 
a beJ!�fieed clerk, not having . any lay ·fee, a 
plaintiff may i�ue a fi. fa. de bonis . ecclesias
t,iois, add,ressed to the bishop Qf the diocese OT 
to the al'lchbishop, (�uring the vacancy of the 
b�shop's see,) conimanding him to make of the 
ecclesiastical goods and cpattel� belonging' to 
�he defendant within his diocese the . sum 
therein mentioned. , 2 Chit. : Archb. Pro (12th 
Ed.) 1062. 

. 

FiERI  FAC iAS DE 'BON IS  TESTATOR IS� 
The writ iSsued on an , ordinary judgment 
against an executor whEm sUEid for a debt' due 
by his testator. If the she'rlff� ·returns'to ,this 
writ nulla bcma, and a devastavit, (g. v.,) the 
plaintiff may sue out a fieri facias de boni, 
propriis, Ullder which the goods of the execu
tor himself are seized. ' Sweet. 

F,I ERI FEC I .  (I have, �aused to be made.) 
In practice. The return made by a sheriff 
or other officer to a writ of fieri facias, where 
he has collected ilia whole, . or ' a 'part, ' of . ' the 
sum directed to be ·levied� - 2 Tidd, Pro 1018. 
The returil, ' as actuallY · made, is express-ed 
by the word "Satisfiedn indorsed on the writ. 

to cQDlpel the hundred to furnish them : with Fieri non debet, (debult,) sed factum valet. 
aile;, i Tomlins. ; ;  It' ought not 'to be dOlle, �but [if] done, it ,is 
. .  " valid. Shep. Touch:: 6 ; ·  5 00ke,' 39 ;, T .. Raym. 
,FI,ELD BE:EVE. A,n officer elected, iuEng- 58 ; . 1 Sttrange, 526. A maxim frequently ap
.Ia.nd,: by th� owners .�f .� . regulated pasture pm�d in practice. ·Nicbols v. Ketcham, 19 
to k�p in ord,er tb�, fences, ditches, etc., on Johns. , (N. y.) 84, 92 . .  ' 
tJle land� to regulate the thnes. during whi<$ . . 
�imals are to be ad�itted . t9 the pasture, fl.-F:rEENTH�. In �ngU�h, ; law. �hlS was 
alld. ge�erally . to , maintaip ·. and . manage the ,ongl1�ally a .. �ax or trIbute, lev�oo. at mtervals 

pas�ure' subject to ' th.e iw;tructions of the by
. �ct Of parliament, . conslstmg . of

. 
one

Qwners. (G�neral Inc�osure Act, 1845, § ,118.) flfre.entb of all the mOv;t�le prope:ty of
. the 

:Sweet. 
' .  subJect or pe,rsonalty ' ln every . CIty, , town-, ship, ' and borough. Under Edward III., the 

FIELD VISI ON. 'rhe general yision used in taxable property 'was assessed, and the value 
�tChing in sigl1t� , follo:wing and locating olr of its fifteenth part (tlien about £29,ooor was 
j�Gts ;�istiriguislled frqm "binocular vision" recorded in " th�' exchequer, WlleIiCe: the. tax, 
(il" l'.). TurpiIl V. , St. R�is PaPer 00;, '191) levied on that valuatioi1, ' continued ' to be 
�:pp . .  Piv. 64, i�� N!Y. �. �5, 87. '  / ,  . caU� a "fift�enth/' . although, as the wealth 

of "tli�' kltlgdhtiI� t1'ct�ased, th'� iia:ttie :'��e� 
'�iE�DAP/.': �n, §ptinl�1i. pij: . (��lt�$trU;tio�. 1:6 'be �if acciliate' 'd¢sigriatlOn ' of 'th� pfopOr
Tlllii· ls allowed" in 'si'f ' ca�s 'by th�r 'Spanisb tlbn ot' tb.eiblx' to the 'vaiue:taxed:':' !See'1"Bh . 



Co�m� .�09 ; Co, � In.st;. .... 7'1.,;. 1 .��.& M"a4U. 
aM ;  Cowell. ' J ' , .  • 

FIFTY D.EC ISI ONS • .  Ordiriallces of 'Jh� 
tinian (529-582) upon the authority of whlch 
all moot points. were settled in the prepara
tion of the second edition of the Code. Tay
lor, Science of Jurispr. 144. 

FIGHT. An encounter, with blows or other 
personal violence, between two persons; See 
Carpenter v. Peoph�, 31 Colo. 284, 72 P. 1072 ; 
Coles v. :New Xork Casualty Co., 87 App. J)fv; 
41, 83 N. Y. S. 1063. The terni does not nece&
sarily imply : that both parties . should give 
and · -take blows. It is sufficient that they 
voluntarily put their bodies ' in · position -with 
that· intent ; State v. Gladden, 73 N, O. 155 ; 
Tate v. St.ate, 46 Ga. 148. 

FIGHTWITE. Sax. A mulct or fine for mak
ing a quarrel to the disturbance of the peace. 
Called also by Cowell "forisfactura PU{l'n(13.'Z 
The amount was one hundred and twenty 
shillings. Cowell. . , 

A payment to a lord possessing soc over 
::to place where a wrong was done. 2 Hold�� 
Hist. E. L. 35. 

FIGURES. Artificial representations of a 
form, as in sculpture, draWing, or ' paintijlg, 
especially the h1lIl;1an body represented by art 
of any kind. People v. Eastman, 89 Misc. 
596, 152 N. Y. S. 314, 317. 

. Numerals. TheY' are either Roman, . made 
with letters of the alphabet : "  for example, 
MDCCLXXVI ; or they are Arabic, as fol-
lows : 1776. 

' 

,F I LACER. An officer of':" the superior �ourtS 
at Westminster, whose duty it was to file 
the writs on Which he made process. There 
were fourteen filacers, . and it was their duty 
to make out all original proceSs. 'Cowell ; 
Blount ; Jacob L. Dict. It is used in 8 Mod. 
284. The Qffice. was abolished in 1837. 

FI LARE. In old English practice. To ftle. 
Townsh. Pl. 67. 

FI LE, n. A thread, string, or wire uPon 
which , writs and other exhibits in courts 
and offices are fastened· or filed for the more 
safe-keeping and ready turning to the same. 
Spelman ; Cowell ; Tomlins. Papers plit to
gether and tied in bundles. A paper is ' said 
also to be filed when It is delivered to the 
proper officer, and by him received to be kept 
on file. 13 Yin. Abr. 211 ; 1 Litt. 113 ; 1 
Hawk. P. C. 7, 207 ; Phillips v. Beene, 38 Ala. 
251'; Holman v. Ohevaillier, 14 Tex. 338 ; 
Beebe v. Morrell, 16 Mich. 114, 42 N. W. 
1119, 15 Aln:. St. Rep. 288. But, in general, 
":file," or "the files," is used loosely to d-enote 
tJJ,e. ofi}cial custody . of the court or the place 
in the offices of a court where the records 'and 
papers , are kept. The "file" in a cause in
cludes o:riginal subp<enas a:nd all papeJ;'.s. be
longing thereto. Jackson y. Mobley, 157. Ala,. 
408, 47 So. 590. 

F . .... E, 'V. In ,p,r4�,tJ�e. , �9 pqt llpon ib,e. ft.{�t. 
or' �fP9sitJ�'�.Jie,'CW!#� ,9r aht�h�, t�� r(cbt��· 
of a court. To delIver an instrument or 'oth�t 
paper to the proper officer ' for the x5urpo��; 
of., .being kept, on.>fi.le o hy JJ,im : :in ·the P1fOpert' · 
place. , Gallagher V', ,�inwOQd, 30 , N . . M •... �:JJ.-f. 
231 P. 627, 629, 3:7 A. L. R. 664 ;  Dillon v. �lli ·. 
perior 'Court of Neiyada County; 24 Oak 4'pp.;. 
760, 142 P. 500, 505 ; People v. Madigan, 2�_ 
Mich. 86, 193 N. W. 806, 807 ; Thompson v. 
State, 190 Ind. 363, '130,N; ' E. 4i2, 41�h StubbS· 
v. Mendel, 148 Gal '802, 98 S. E. 476 ; Pendre¥' 
V. Brennan, 31 Idaho, 54, 169 ' P; 174, · t'75. 
It carries the ' idea of permanent preserva:.; 
tion as a public . record.. In re Gubelman (C. 
C. A.) 10 F.(2·d) 926, 929. ' .  '

.
. . 

It is commonly held that the filing is ooin
plete wheri the paper is lodged with the ·prop! 
er officer, whose indorsement, though requi'red 
of .him as a duty, is unn�ce'Ssary to c.omple,t.�. 
the filing or to give validity to the pa�r fil�d:' 
Mahnken v. Meltz, 97 N. J. Law, 159; llfl A� 
794, 795 ; Palmer v. Simons, 101 ' S; c. '93: 
92 S. E. 23, 24 ; Dantel v, nlankenship; .Wi. 
Ky. 726, 198 S. W. 48, 51 ; Reeder v. , Mitchelh 
117 Okl. 21, 244 P. 773, 774 ; Hogue v. Hogue� 
137 Ark. 485, 208 i s. W; 579, 582 ;' Carolbia:; 
Tennessee Power Co. v. Hiawassee River 
Power Co., 175 N. C. �68, 96 S. E. : 00, 10i ; 
Gove v. Armstrong, 87 Vt. 468, 8� A. 868, .89Q. 
But see Godchaux Sugars, Inc., v. Leon Bouq7." 
reaux & Bros., 153 La. ' 685, 96 So. 532, 633 ; 
Stone v. Crow, 2 S. D." 525, - 51 N. W: "835� . .  �� 

"To file" a paper, o.n ·  the part o.f a party; is.: t& 
place it in the om·cial custo.dy o.f the clerk. "lPO 
file," on the part o,f the clerk, ia to. indo.rse upon th& 
paper the date of its reception, and retain' it In 
his otDce;' subject to. inspection by whomsoever:�·lt 
may. conuern. H()lman v.' ChevaiIlier, 14 Tex. 33!}. " 

The W()N ufiled'1 is . not syno.nymo.us with dep�.
ited. People v. Peck, 67 Hun, 560, 22 N. Y. s.upp. 
576. While filing invol"es depo:siting, ' the con.Yers� 
is no.t . true. U. S. v. Dayidson (D .. ' C�) 285 F\ , ���,� 
See, however, People v. Glassberg, 326 Ill. 3'19, 158 �. 
E. 103, 110. 

. , . 

'J'he expressio.ns "filing" and "entering of record�i 
are , not sYD9Jlymo.us. They are no.where BO Wled. 
but always ' c()nvey . distinct ideas. " "Filing'" 'orig� 
inaUy signified placing papers in order o.n a thi-ea:a 
o.r wire for safe-keeping. In this country :aJid :at 
this day it means, agreeably to. our practice, . depos
iting them in due order in . the proper omce� ' Erttet:. 
ing o.f 'record' uniformly implies writing. Naylor' Y. 
-Moody, 2 Blackf. (Ind.), 247. j 

"Filing a hill" i� equity is an equivale4i 
expression to "commencing a suit.'" . ; ' 

"File" may be equivalent · ·  to. "!Sive . n()tic��,. Or 
"serve notice." Powers Regulato.r C(). v.,.L..: W;; Tay
lor & Co., 225 Mass. 292, 114 N. E. 356, 357. But it 

:ls not synonym:ouB with "to serve:" :Albany Build:. 
ers' Supply Co. v. Eastern Bridge & Structural.Steel 
Co., 235 N. Y. 432, 139 N. E. 565, 566. 
:' :'An order that a cause should be . � 'filed aTNay�' � .to,-

. want · of pro.secution .:meant that it shc)Uld · be '�d�
continued" or. ustricke.n froIp the docket." PhIllips 
V. Arn�t�, 164 Ky. 426, 175 S. ·W. 660, 662. , :. 
F I LE I NJAI D. Brit. A name given to vil� 

' leil1s in the laws ' of Hoel Dda. Barring. Obs. 
St. 302. ' , ::;:�:!.: 



F.fL,ATE. To fix a bastard chlld on som� 
Qne, as its father. TO" declare whose child it 
is. 2 W. Bl. 1017. 
Filiatio non potest p.ro,bari. Co. Litt. 126. 
Fiiiation cannot be proved ; that is, the hus
band is presumed to be the father of a child 
born during coverture . .  But 'see 7 & 8 Vict. c. 
101. 

. 

FI L IAT ION.  The relation of a child to its 
parent ; correlative to "paternity." 

The judicial assignment of an illegitimate 
child to a designated man as its father. 

I n  the Civil . Law . 
The descent of son or daughter, with regard 

to his or her father, mother, and their an
cestors. 

:F I L ICETUM. In old English law. A ferny 
or ,bracky ground ; a place where fern grows. 
Co. Litt. 4b ; Shep. Touch. 9'5. 

FIL IOLUS (or F I LlOUS) . In old records; 
A godson. Spelman .. 

F I·LI US. Lat. A son ; a child. . 
. . As distinguished from heir fiUus is a term of na

ture, h-reres a - term of law. 1 Powell, Dev. 311. In 
the civil law the term was used to denote a . child 
generally. Calvinus, Lex. ; Vicat, Vilc. Jur. 
; . A distinction was sometimes made, in the Civil 
law, between ufiUi" and «liberi;J1 the latter �ord 
including grandchildren, (nepotes,) the former not. 

·lnst. 1, 14, 5. But, accordIng to Paulus a nd Juli
anus, they were ' of '. equally extensive import. Dig. 

""50, -16, 84 ;  Ill. 50, 16, 201. 

'Fil ius est nomen natu rre, sell hreres nO'fTlen juris. 
1 Sid. 193. 1 Pow. Dev. 311. Son is a name 
'of' nature, but heir is a name of law. 

FI LI US FAM I L IAS. In the civil law. The 
son of a  family ; an unemancipated son. lnst. 
2. 12, " pr. ; Id. 4, '5, 2 ;  Story, Confl. Laws, § 
.61. 

:Fi l ius in utero matris est pars visceru m  matris. 
;7 Coke, 8 . ..A son in the mother's womb is part 
of the mother's vitals . .  

F I LI US MUL I ERATUS. In old English law. 
·The eldest legitimate son of a woman, who 
previously had an illegitimate son by his fa

..ther . . .  Glanv. lib. 7, c. 1. Otherwise called 
" mulier." , 2 Bl. Comm. 248. 

F I LIUS .NULLI US. The son of nobody ; i. e., 
a bastard.' 

F I LI US POPULI .  '
A scm of the people ; a 

' natural child. 

',FI LL� To make fuil ; to complete ; ,to sat
'isfy '()r ' fulfill ; to possess and perform the 
" duties of ; to; ' occupy the whole capacity or 

extent of, so as ' to leave no space vacant. · �· 

. ' " ,Wl1e ",,�ecP.on .. of . �k: per, son .to an : ;�ftl.ce i constitutes 
the essence of his appo.1ntment ; but tile om�e, clMl
not be considered as actually filled until "his . &0-
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ceptance; either express or impUed. Johnston v". 
Wilson, 2 N. H. 202, 9 Am. Dec. 50. 

Where one subscribes for shares in a corpora
tion; agreeing to "take and fiH" a certain number 
of shares, assumpsit will lie against him to recover 
an assessment on his shares ; the word "fill," in 
this connection, amounting to a promise to pay 
assessments. Bangor Bridge Co. v. McMahon, 10 
Me. 478. 

To fill a prescription is to furnish, prepare, and 
combine the requisite materials in due proportion 
as prescribed. Ray v. Burbank, 61 Ga. 505, 34 Am. 
Rep. 103. 

To " fill" embroidery is to stuff out the figure, 
which is the ornamentation, by covering the stuf
fing with the silk cotton, or other threads used by 
the embroiderer. G. Reis & Bro. v. Reform Initial 
Co. (C. C. A.) 266 F. 219. 

The term "fill," ust}d in relation to shipments of 
live stock, means feeding and watering stock just 
prior to sale so as to increase their weight and thus 
enhance their value . . Texas & P. Ry. Co. v. West 
Bros. (Tex. Com. App.) 207 S. W. 918, 922. 

F I LLED M I Ll<. As used in a statute, milk 
from which milk fats have been largely or 
entirely taken and vegetable fats or oils, usu
ally cocoanut oil, substituted. Carolene 
Products Co. v. Mahoney (D. C.) 294 F. 902, 
903 . 

F I LL I NG CHAMBER. A place in which a 
bottle mouth is held so as to cut off commu
nication with open air while the bottle is ,be
ing filled with gaseous liquids to be sealed iu 
it under pressure. Crown Cork & Seal Co. of 
Baltimore City v. Carper Automatic Bottling 
Mach. ,Co. of.Baltimore City (D. C.) 229 Jr. 748, 
750. 

F I LL ING STAT ION.  A building or structure 
where motor vehiCle fuel is stored for sale 
to the public. It is not a nuisance per se. 
Hanes v. Carolina Cadillac Co., 176 N. C. 350, 
97 S. E. 16,2 ; Sherman v. Levingston (Sup.) 
128 N. Y. S. 581. The proprietor is under ob
ligation to exercise reasonable care in deliv
ering gasoline. Sanders v. Austin, 180 Cai. 
664, 182 P. 449. 

F I LLY. A young mare ; a female colt. An 
indictment charging the theft of a "filly" is 
not sustained ,by proof of the larceny of a 
"mare." Lunsford v . .state, 1 Tex. App. 448, 
28 Am. Rep. 414. 
F I LTHY. Under Cr. Code, § 211 (18 USCA. 
§ 334), declaring every obscene, lewd, or 
lascivious, and everY filthy letter of an ' in
decent character unmailable, "filthy" means 
morallY . foul, polluted, nasty. 'United States 

. v. Davidson (D. C.) 244 F. 523, 526. Dirty, 
vulgar, indecent, offensive to the moral sense, 
morally depraving, debasing. Tyomie8 Pub� 
Co. v. ' United States (C. O. A.) 211 F. 385, 
390. 
F I LU M. Lat. ' In old practice. A file ; i. e., 
a . thread or wire on '�hich papers were strung, 
that ' betng" the . ancient method of ftlbig�, ' . .  ' 

'., An . imaginarY.', thread or ' 
. 
line ' ... passing 

throilgh the middle ' of ' a stream or' road,' as ' in 
the titles following. . . . ; , '  



FI LUM AQUJE. -A thread ·of water ; a line 
ot water ; the middle line of a stream of wa
ter, supposed to divide it into two equal parts, 
and constituting in many cases the boundary 
between the riparian proprietors on each side. 
Ingraham v. Wilkinson, 4 Pick. (Mass.) 273, 16 
Am . .  Dec. 342. Medium ji"tum is sometimes 
used with no additional meaning. 

F I LU M FO R EST IE .  The border of the for
est. 2 Bla. Comm. 419 ; 4 Inst. 303 ; Manw. 
Purlieu. 

F I LUM V IlE. The thread or middle line of 
a road. An imaginary line drawn through 
the middle of a road, and constituting the 
boundary between the owners of the land on 
ea,ch side. 2 Smith, Lead. Cas. (Am. Ed.) 98, 
note. See Peck v. Denniston, 121 Mass. 18 ; 
Motley v. Sargent, 119 Mass. 231 ; Spackman 
,v. Steidel, 88 Pa. 453 ; Hannibal Bridge CO. 
V. Schaubacher, 57 Mo. 582 ; City of Chicago 
V. Rumsey, 87 Ill. 348 ; Cox v. Freedley, 33 
Pa. 124, 75 Am. Dec. 584. 

F I N. Fr. An end, or limit ; a limitation, or 
period of limitation. 

F I N  DE NON RECEVO I R. In French law. 
An exception or plea founded on law, which, 
without entering into the merits of the a� 
tion, shows that the plaintiff has no. right 
to bring it, either because the time during 
which it ought to have been brought has 
elapsed, which is called "prescription," or 
that there has been a compromise, accord and 
satisfaction, or any other cause which has 
destroyed the right of action which once sub
sisted. Poth. Proc. Civile, pt. 1, c. 2, § 2, art. 
2 ;  Story, Confl. Laws, § 580. 

. 

F I NAL. Definitive ; terminating ; complet
ed ; conclusive ; last. In its use in jurispru
dence, this word is generally contrasted with 
"interlocutory." Johnson v. New York, 48 
Hun, 620, 1 N. Y. S. 254 ; Garrison v. Dough
erty, 18 S. C. 488 ; Rondeau v. Beaumette, 4 
Minn. 224 (Gil. 1(3) ; Blanding v. Sayles, 23 
R: I. 226, 49 A. 992 ; U. S. v. Broude (D. C.) 
299 F. 332, 333. 

As to final "C'Osts," "Decree," "Judgment,'" 
"Injunction," "Order," "Process," "Recovery," 
"Sentence," and "Settlement," see those ti
tles. 

FINAL ARCH ITECT'S CERT I F ICATE. One 
which is issued after a job is done and which 
finally determines the rights of the parties: as 
to money and disputes. Johnson v. Hogg, 202 
Ill. App. 253, 255 ; Hunt v. Owen Bldg. & 
'InV'. Co. (Mo. App.) 219 S. W; 138, 140. 

FI NAL DECISI O N. One which settles rights 
·of parties respecting· the SUbject-matter of 
the suit and which concludes them until it is 
rever� or set aside. Orwig v. Conley, 322 
Ill. 291 , 153 :N. E. 371, 372 ; Pawtucket Cabi
net & Builders' Finish Go. v. Pe.ople's Ex
�ursion Line, 45 R. I. 426, 123 A. 354. See, 
however, Wyman v. Hageman, 318 Ill. 64, 

148 N; E; 852, 855. The tlling · of signed· find. 
ings and conclusions and order for judgment, 
Cralie V'. First Nat. Bank, 26 N. D. 268, 144 
N. W. 96, 97. Synonymous with final judg� 
ment or decree. In re Tiffany, 40 S. ct. 239, 
240, 252 U. S. 32 , 64 L. Ed. 443. Also, a dect: 
sion from which no a.ppeal or writ of error 
can be taken. Moore v. Mayfield, 47 Ill. 16J7 ; 
6 El. & Bl. 408 ; U. S. v. Tod (C. C. A.) l. F. 
(2d) 246, 251 ; School Dist. No. 14, Clinton 
County, V'. Sims, 193 Mo. App. 480, 186 s. W. 
4, 6 ;  Railway Co. v. Gillespie, 158 Ind. 454� 
63 N. E. 845 ; Blanding v. Sayles, 23 R. I; 
226, 49 A. 992. 

F I NAL DETERMI NAT I ON. A determina.:. 
tion of the rights of the parties to an action 
beyond appeal. Hanby v. First Nat. Bank 
(Tex. Civ. App.) 163 S. W. 415, 419. Synony,: 
mous with "final judgment." Pape v. Red Oab 
Mut. Casualty Co., 128 Misc. 456, 219 N. Y. · S: 
135, 136. See Judgment. · 

. .  

FI NAL D ISPOSIT I O N  . . When it is said to 
be essential to the validity of an award that 
it should · make a "final disposition" of th� 
matters embraced in the submission, this term 
means such a dispositio.n that nothing further 
remains to fix the rights and . ohligations. of 
the parties, and no further controversy or lid;, 
gation is required or can arise' oli the matter. 
It is such an award that the party agains-t 
whom it is made can perform or pay it wit:b .. : 
out any further ascertainment of rights or 
duties. Colcord v. Fletcher, 50 Me. 401 • .  

F I NAL H EAR I N G. This tel;m designates the 
trial of an equity case upon the merits, · a& 
distinguished from the hearing of any pre:.. 
liminary questions arising in the cause, which 
are termed "interlocutory." Smith v. W. U.. 
Tel. Co. (0. C.) 81 F. 243 ; Akerly V. Vila·s, 
24 Wis. 171, 1 Am. Rep. 166 ; Galpin v. Crit�h:
low, 112 MllSS. 343, 17 Am. Rep. 176. Th� 
is the usual meaning of the term, but it .may 
also be used with reference to a dismissal on 
the motion of plaintiff. Christensen v . . Gen
eral Electric Co. (D. C.) 248 F. 284, 286. 

F I NAL PA�SAGE. The vote on � pas�ge Qt 
a bill or resolution in either :house Qf th� 
legislature after it has received the pre.
scribed number of readings and has been sUb:
jected to such action as i� required by the 
fundamental law governing the body or )t� 
own rule. State v. Buckley, 54 Ala. 613. The 
actual final vote necessary to a .  bill becoming 
a law, regardless of parliamentary fictiollfl; 
Roane Iron Co. v. Francis, 130 Tenn._ 6�, 
172 S. 'V. 816. 

FI NAL RECEIVER'S RECEI PT. An a c
knowledgment by the government that it ha& 
received full payment for public land, that 
it holds the legal title in trust for the entry
man, and will in due course issue to him :it 
patent. Bovey-Shute Lumber Co. v. Erick
son, 41 N. D. 365, 170 N. W. 628, G30. 



F" NAL S'UBM,lS$fON; i, one wb-ich : Is the 
equivalent of' the 'return ot the vel'dict. ,The 
term , refers to. a �state :of a: ·-case: when judg'" 
ment ina'Y be '  demanded ias : matter. ' of right. 
SRInuell v. Montana.:IIolland Colonization Co., 
69:M&nt� I11, 220 ,P. l093:�· See,. specifically� 
Doss: v�' Il1inois Cent. B. 00., 198 Ky. 222, 249 
s;, W. '346, 347 ; McKinley 'v� rShull, 112 Kan. 

'837; 212 P. 898'; Avery v: Jay-hawker GasO:
Une: Co., lOI .pkl. 286; 225 P�:'544; 547. 

I - t �_ � 1 '( )- ,ct 
.FI NAL TRIAL: U:nder a statnte ; $u� ��ial 
�Il ' fh,e ; -;o�rt, haviJ?g or.i�, triittj.Ul:�di¢i9n 
as is the basis of entry of jl:!-�ent :final1� 
disposing of action in that court ; the term 
does, not apply tOI!)t��cUn��-in .the aI>.p,eUate 
CQurt. Wynne v. Smitb, 23 Ga. App. 3�Q� 98 
,8,;0.- E. 271. 272. ; 
t;:iN'��.S CONCQ �'D1 .4. A ,  fil1,al 91', conclu� 
S,rve; 8.g,reemellt. In '��e procesEr'ot , "'leVying, a 
fihe/' this was ' a  final agreemeh't ehter�' �y 
tJhe litigating parties upOD. the record, by per
mi�ion of court, settliJ}g th� t�tle: to theland, 
and which was bInding upofi' 'the1n)ike any 
j�dgment of the' court. i Washh; Re�l Prop. 
*70. ' ' , ' , ' " ' " , . : " 
' : ' ; " . 

t=',NANCES. The public 'wEmlth of a state or 
goyernment, considered either statically (as 
lll� , ipl'operty or: money which 'a state now 
�wriS) or (lynamically, (as its iIl'coine, l-evenue, 
ori Imb,lic resourCes.) Molietary affalrs, funds 
1':b 'll ,treasury or aceruing to it, etc. , City of 
Ne�ih(t:g� v. Dickey, 150 N. Y. S. 175, 177, 
164 App. Div.' 791. " ,  

�opey resources gellerally. , The stt\te .. of 
the , finances of an' individuai 'or cb,�poration, 
l)�i�g')lis, condition i� a Dlo�etary point of 
'view. ' The casb " he , ba� on hanq, and , that 
\v.'hic� he: expects to J;'eceiv�, as ,compared with 
·the engagements ];le, has , made ',to ,pay. ' - 1 , ' 1 , : , :  : ' :  , t "  ' "  ,' , , ' 

":fNANO'I�L� ' Fisdil. " : Armstrong v; 'S'tate 
�nk of MayVille, 't65" N�- :Y: : S;' 5� ' 8, 177 APt>. 
.Div. 265� 

' F,tNAN CIALLY AB LE� , To entitle a 'broker 
to hil� (oomniisSioii� '� l;:he ' requiremEhlt that: the 
purchaser be financially able to purchase, does 
hot ', ' necessarily ' inean �' that ' lS�fi I "  purchaser 
'shall ' nave all morley in cas'h; bnt: inerely 't-hat 
he" must -be able' : to cOmmantf the mol'l�':to 
cl!ese ' the deM on reiisonable notlce: " Hays v. 

'®odman�r:.eon8.rd: Realty 'CO., '  '1:4!6 Miss: ' 766, 
111 'So.' SG9, 870. See :Able to PurchaSe. 

I 

. ;' d.' t , !  I !  /!<�; " : ' U "  � � .  i} 
:;FiINANC1,ER. I 'A persan employed' in the 
economical ' management ' and ' apDlication of 
:pt1blic; :moriey;;! one , skilled in: matters ' apper
taining to the juc;licjous management' of" Dimi
ey affairs. 

, t � •. ', ). ;; : • "r ' -: � '��'i :-) .':��, :-?� J �j f� '.- '  i .� 
,,, ',FI N D. '  To diseover, ; ,;,: , to' 'determine;; t@ -as-
" cettaiIl'and" 'declare; � To, 'annQulice a ,·conclu
'��' ,-as �·the 'result of · �udicial, linv.estcigatiort, 
�pon; a.;displ:1too.�;fact ' Olr! Istllite (jf ifale�;; " oaslla 
t_�cilr8 said wlf\find a, wiU�!tl:I'.Fo{det�l1mine 
a controveFSJ.tu�1ftWoj1.d1r@n&i-�.tijh((:pQ�tlt!a:; 

as a jury ��find: for . the' plain1itr�'c' \ State ,'� 
Bulkeley, . 61, OOnn. 287, ' 23 · A. 186" 14 ' Ii: R. 
A. 657 ; Weeks v; , Trask, 81: Me. 127, 16 1A. 413, 
2 L�' Ri A. 532 ; Southern 'Bell ' Tel�, -etc., ,00. 

v. ; Watts, 66 F; 460, 13 0. 0. :A. 579; - The term 
usually means to ,ascertain, by judicial inquiry, 
sUite ex info of ',Barker' v; CraridAll,' 269 ,Mo. 
44, 190 S. Wi 889,; 893 ; '  P'otterton v� ; Condit, 
218 Mass. 216, 105 . lS:. E . . +13, , 4,44 ; jn , c.Q1:l:
tradistinctton to acts bY" a ,  cierk of ' court� 
Sta: te V. Halaby, 148 tao 1, '86 So: 561, ' 563 ; or 
by administrative boa:rds, Union ,Pac. R. 00. 
V:" Board , of Gom'r� of Weld ' County,, ' Colq� (0. 
O. A.) 217 F. 040, , 541. But the term doeS not 
always: :require , a: j.udicial , or ' official finding. 
�ee Oity I Of Chicago . v. _Atwood, , 269 , Ill. 624, 
llQ : N; , E. , 127, 128. 

To "fthd" oil , in paying � , quantities WIthin ' the 
meanliig ' of an oil and gas lea�e' was held to. mean 
th'e safue ' 'as to • " produce. i, ' : Tedrow',:". ' Shaffer, 23 
'Ohio ,App. ' 343, 155 N. ,E. ' 510, 5Ii 
, In' the making of brokerage. ' contracts, to "find" 

a purchaser is generally: syponymo,us with "prooure" 
or " introduce." Low v. Paddock (M'o.App.) 220 S. 
W. 969, 972. 

F I N D ER. One who discovers and takes pos
sesSion ,of 'another's personal ' property, whiCh 
was then lost. Kincaid 'V. Eat()n, 98 Mass. 
139, 93 Am. Dec. 142. 

A , searcher employed to discover goods im
ported or exported -without , paying: custom. 
Jacob. ' . 

F I N D I NG. The result 'of the deliberations of 
a jury or a '  court. Todd v. Potter, l Day 
�Oonn.) 238 ; : Denslow V. Moore, 2:Day (Oonn.) 
12 ;, U:, .S: v� Moller, 16 Blatchf. 65, ' Fed. Oas. 
No. 15,794. A deciSion ' upon a question of 
fact reached , as the result of a judicial ex
ariitn'ation: or ' in'iiestigation , by 'a, '  court," jury, 
teferee; coroner, etc. WnIiams v� GibHn, � 
WIs. '64$, ' 57 N. W� 1111 ; Rho<ies "l-. United 
States Barik, 'OO iJ'� 514, 13 ' O. C. A. 612,' 34' J". 
'ItY�. 742 ; ,Tebb�tts v. ' Tebbetts, 124'M:e;' 282, 
,�f A: 720; .'722 ;" A.l1en \,.. )J� :S. _ (D:'{�.j l()" �. 
(�d) $07, 809. A recital o'f':�he' �a,cts a.� f6-Jiliq, 
artd ' hot" of' the 'evidence, or mere e�ldebttal 
fllctS. , Crighton v. ,Jacobs, )'OO C6iul.: 281, 
��3 A. '437, 43,�� , 'Tlle w�fd ���ili�nly , appl\es 
tQ the ��ult rea�hed-by (judge, l\fa�der:. St�1 
'Produc'ts boo v: ' zanelio, ' 109°0r. 562,' 220 '�P. 
155, 158 ; it being sometimes, however, a.'s" it 
�att�r� 1>t. m�rp�pqIl) J�ted; A� , �.( �ling 
of �aw, G�rMn �llle;tery; Co:rporation v� ,Bal\
er, 218 Mass. 339" ,195 N. E. 1070, 1012, Ann. 
C�s. l,�;L&B" 7.5.,,, , ; , ; . , : 

-Finding'��f,' fa,t: , , 1' :d�teririhlati�:n ota ta:�t 
by the 'court, such , facf being averred by 'one 
-pa;rty and denied' by the oth�r,::':lnd; ;tJ:Le ;(lew:!!'
minatio.n ' being- based on' the , :evidencel tn the 
-ease ;;- 'also ,th� answer :of' the 'jury to at speeif
;j�iinterrogatory.� ipropound:ed to·them as"'.to the 
fti>Stellee ' orfno.n-existenee of a:"fact h'i: 'iSstie. 
-Miles' v.,nMCCallan; - 1  Ariz,i491, 3: P'; -S!110 ;/' Mur
.ph,. v)Bennet�:';GS!C'd'I . . 928j 9'P., '7.gS� .Mbrbey 
,� RJil� GUJj.ia:ur}tbwa, 84j:S9f.:N,,-XW:tl:"(96\; 



Maeder 'Steel prOduc'ts OO. v;' 'Zttnel1�, ' 100 Or} 
562, 220 P. 155, -158. ' The terlii :1s hot applica-' 
hIe, with speeial referenee :W J;�tie\V on, ap:
peal, to a mere conclusion th�t ;tp,e evidence 
is insufficient to authorize relief, ' M:onetaire 
Mining Co. v. Columbus Rexall Consolo Mines 
00., 53 Utah, 413, 174 P . . 172, 174 ; nor to the 
opinion of the trial court, deliverea, in an
nouncing judgment, Rogers v. Harris, 76 Oklo 
215, 184 P. 459, 462 ; nor to a memorandum 
of the decision. of the trial judge; Preston v. 
Preston, 102 Conn. 00, 128 A. 292, 296 ';' nor 
to' it transcript of the evidence, State v. Chin 
Lung, 106 Conn. 701, 139 A. 91, 97. ' 

-General and speCial . findings. Where iSsues 
of fact in a case are subm�tted to the court 
by consent of Im.rties to be tried without a 
jury, the "finding'" Is the decision of the court 
as to the disputed ,facts, and it may be either 
general or special, . the former being a general 
statement that the facts are in .favor of such 
a party or entitle him to judgment, the latter 
being a specific setting forth . of the ultimate 
facts established by ' the evidence and which 
are determinative of the judgment which 
must be given. . See Rhodes v. United States 
Nat. Bank, 66 F. 514, 13 C. C. A. 612, 34 L. 
R. A. 742 ; Searcy County v. 'nhompson, 66 
F. 94, 13 C. e. A. 349 ; Humphreys v. Third 
Nat. Bank, 75 F. 856, 21 C. C. A. 538. In 
a trial to the court, a general finding is a 
complete determination of all matters, and 
is ' a finding of every special thing necessary 
to be found to sustain the general finding, 
Miller v. Thompson, 80 OkL 7(), . 194 P. 103, 
105 ; whereas a special finding is only a . de
termination of the. ultimate facts . on which 
the law must be determined, Societe Nouvelle 
d'Armement v •. Barnaby (0. O. A.) 246 F. 68, 
70. A special: finding may also be said to be 
one limited to the fact issue submitted. . � 
parte Woodward Iron Co., 212 Ala. 220, 102 
So. 103, 106. 

F: IN  E, . v. To impose .a .pecuniary punishment 
or mulct. 

To sentence a person convicted. of an offense 
to pay a penalty in mQney. Goodman v� Dur- . 
ant B. & L. Ass'p, 71 Miss. 310, 14 So .. 146 ; 
State v. Belle, 92 Iowa, 258, 60 N. W. 52�. 

FINE, n. 
l it  Conveyancing 

An amicable cOmpositian or agreement of 
a suit, either actual or fictitious, by; leave of 
the court, by which the lands in question be
come,' or are acknowledged to. be, the right 
of one . of the parties. 2 BI.' ·Comm. 349 �! 
Ohristy v. Burch, 25 Fla. 942, 2 So. 258 ; Firs't 
Nat. Bank v. Rob�rts, 9 Mont. 323, 23!P.' 718 ; 
Hitz v. Jenks, 123 U. S. ,297·, 8 S. Ct. 143, 31 
L. Ed. 156 ; McGregor v. Comstocl.:, 17 N. Y. 
166: Fines wete &bOlfshed 'In' Englartd' , by ' 
St. 3 & 4 Wm-. IV. c. 74, substituting' a disen� 
tailing deed, (q. 'fi.}: ' . . 

.fA. :ftne '1s 80('c)811ed iJ)eCause lit' pitts ,an' end Ji-bt ODty 
to the suit thus commenced, but' alao to ' 'all ' other 
suits and controv,ersies concerning th� same ma.�ter. 
The party wh�' parted with the land, by' acknowl
edging ' the right ' of the other, .'was said to Zevy the 
tine, ·and was' 'called the " cognizor" or " conu'soT,'" 
while the party 'who recovered or received the ,es
tate was terz;ned the "cognizee" or "conusee," and 
the fine was said· to, be If'Vied to him. 

I n  the Law or Tenure " 
A mon�y p,ayment made by a feudal tenallt 

to his lord. . The most usual fine is that pay
able on the adm�ttance of a new. ten�nt, but 
there are also due in .  some manors fines upon 
alienation, on a license tO, demise t�e ,�ands, 
or on the death of the lord, or other events. 
Elton, Copyh. 159 ; De Peyster v. Michael, 
6 N. Y. 495, 57 Am. Dec. 470. 

I n  General 
';"E�ecuted fine. See Ex�uted. 

-Fine and recovery act. The English statutes 
3 & 4 Wm. IV. c. 74, for abolishing fines and 
recoveries. 1 Steph. Comm. 514, et seq . .  

-Fine for alienation. A fine anciently pay
able upon the alienation of a feudal estate and 
substitution of a new tena:Q,t. It' was payable 
to the lord by all tenants holding- by knigiht's 
service or tenants 11/1, capi·te by socage te�llre. 
Abolished by 12 ·Car. II. c. 24. .see 2 BI. 
Comm. 71, 89 ;  De Peyster v. Michael" 6 -N. 
Y. 467, 495, 57 Am. Dec. 470. 

-Fine ' for endowment. A fine anciently pay
able to the lord by the widow of a tenant, 
without which she could not be endowed of 
her husband's lands. Abolished under Henry 
I., and by M ayna Charta. 2 BL Oomm. 135 ; 
Mozley & Whitley. ' 

-Fine rolls. See Oblate Rolls. 

-Fine sur cogn izance de droit c:ome ceo 'que 'fl 
ad de son done. A fine 'upon acknowledgi:n�n,t! 
of the right of the cognizee as ,that whioh he, 
hath of the ,gift of the cognizor. By this . tne 
deforciant aCl,inowledged in court a former 
feoffment or -gift iu possession to have been 
made by him t� the pla-inti;ff . . 2 :m. conlin .•. 
35�. 

. . 
�Fine sur cogni2;allce ,de ,droit tantum. A fine 
upon acknowlecfgll1eut of the . right merely,' 

and not with' the 'circumstance "of a preceding 
uift from the cognizor. ' This was comll1only 
used to pass a rever8ionary interest which" 
was in the cognizor, of which there could 
be no feoffment supposed. 2 Bl. Comm. 353 ; 
1 Steph. Comm. 519; " Jacob, Law Dict. ; Com:, 
Dig. . 

. 
. 

' .  

-:-Fine sur conoess.it. A fine upqn co'!We88tt . (he 
hath granted), A .  speQj.es , of fine, where th�. 
cognizor, in order t? make an end of dis
-put�s, th()ngh. ':tie ' 'aCk�h'.iiedged no' pr'eced�!lt� 
right, yet 'yrdnfed to� the ' cogn'izeEr iin' estate; 
de nooo, usually fOI� 'i}fe ot . years, by �6f'i 



supposed compositiqn. 2 . Bl. Comm� :353 ; . 1 fine levied of lands in ancient demesne, to the 
Steph.· Comm. ' 519. . 

' 
prejudice of the lord: Reg. Orig. 15. 

' 

-Fine  sur dO'rie grant et render . .  A double F INE CAPI ENDO PRO TERR IS. An obso
fine, comprehending the fine sur cognizance de lete writ which lay for a person who, upon 
droit corne ceo and the fine sur concessit. It conviction -by jury, had his lands and goods' 
might be used to convey particular limitations taken, and his body imprisoned, to he re
of estates, whereas the fine sur cognizance de mitted his imprisonment, and have his lands 
droit come ceo, etc., conveyed nothing but an and goods · redeIivered to him, on obtaining 
absolute estate, either of inheritance, or at favor of a sum of money, etc. Reg. Orig. 142, 
least freehold. In this last species of fines, 
the cognizee, after the right was aclmowl
edged to be iIi him, granted back again or ren
dered to ' tlie cognizor, or perhaps to a stran
ger, some other estate in the premises. 2 BL 

F I NE NON CAPI ENDO ' PRO PULCHR:E 
PLACITANDO. An obsolete writ to inhibit 
officers of courts to take fines for fair plead
ing. 

0omin. '353 ; Viner, Abr. Fine; Comyns, Dig. F I NE PRO REDISSE IS INA. CAPI ENDO. An Fine. 

.:....Joint fine. In old English law. "If a whole 
vill is to be ' fined, a joint fine may be laid, 
and it will be good for the necessity of it ; 
but, in other eases, fines for offenses ar� to 
be severally imposed on each particular of
fender; and not'joiIitly upon all of them." Ja
cob. 

In Criminal Law 
Pecuniary punishment imposed by a la wiul 

tribunal upon a person convicted of crime or 
misdemeanor. Lancaster v. Richardson, 4 
r,.an8. 'N. Y.) 140 ; State v. Belle, 92 Iowa, 
258, 60 N. W. 525 ; , State v. Ostwalt, 118 N. 
C. 1208, ' 24 S. E. ·660, 32 L. R. A. 396 ; Mur
phy v. State, 11\1 Or� 658, 250 ;Po 834, 835, 49 
A.' L. n. 384 ; . City of Buffalo v. Neilbeck, 204 
N. Y. S. 737, 738, 209 App. Div. 386 ; State v. 
F,ranklin,: . 63: , Vtah, 442, ·226 P. ' 674, 676. A 
penalty ex�cted: for , some criminal offense. 
Daily v. Marshall, 47 Mont. 377, 133 P. 681, 
686. 
· ,A 'sum of' m�ney pa�d at

' 
the end, to make an 

end of a transaction, suit, or prosecution ; 
mulct ; penalty. Railroad Co. v. State, 22 
Kan. 15 ; Sunderland . Bros . . 00'. v. Chicago, 
B. & I. R. Co., 104 Neb. 319, 177 N. W. 156, 157. 
A forfeit 'or' forfeIture. Keinath, Schuster & 
Hudson v. Reed, lS N.: 'M. 358; 137 P. 841, 844 ; 
Ih�ant v� Rich's Griil, 216 Mass. 344, l03 N. 
E.' 925, 927, Ailll� '  das. 1915B, 869'. 
" 'If may inClude a forfeiture or penalty re

cQverabie in! �  civil action. Hanscomb v. Rus
seil, · 1.'1  Gray' (MaSs.) 373 ; Atchison & .N. R. 
Co. v. Baty, 6 Neb. 37, 29 Am. Rep. 356 ; Unit
ed 'states v� Atlantic �ruit Co. (C. O. A.) 200 
F.' 440, 44i ; Toledo, d. & O� R. R. Co. v� Mil
l¢I"t 108 Oh�6. St� 388, 140 N. E. 617, 619., 

\ 

old writ that lay for the release of one im� 
prisoned for a r�disseisin, on payment of . a 
reasonable fine. Reg. Orig., 222. 

F I NE-FORCE. An absolute necessity or in
evitable constraint. Plowd. 94 ; 6 Coke, 11 ; 
Cowell ; Old N. B. 78. 

F I N EM FACE.RE. To make or pay a fine. 
Bract, 106 ; Skene. 

FI NES LE ROY. In old English law. The 
king'� fines. Fines formerly payable to the 
king for any contempt or offense, as where one 
committed any trespass, or falsely denied his 
own deed, or did anything in contempt of law. 
Termes de la Ley. 

FI NGER. The l08S of the use of a thumb, 
cannot be considered the loss of a finger with
in Workmen's Compensation Law. , Doris v. 
James Butler; Inc., 192 N. Y. S. 515, 199 App. 
Div. 116. 

F I N'GER, PR I NTS. See Anthropometry. 

FI N I R.E. In old English law. To fine, or 
pay .a fine. Cowell. ' To end or fiilish a matter. 

F I N IS. Lat An end ; a fine ; a boundary 
or terminus ; a liniit. Also in L. Lat." a fine, 
(q. v.). 

Fin is est amicabilis compositio et finalis con.  
cordia ex co'noensu et concordi'a domin i  ' regis vel' 
j'usticiarum.  Glan. ' lib. 8, c. 1. A fine is an 
amicahl� settlement and decisive agreement 
by consent and agreement of our lord, the
king, , or his justices. 

Finis finem litibus imponit. A fine puts an end 
to litigation. 3 Inst. 78. 

' A  , " fine" is .always a penalty, though a penalty 
n:eed not be always � fine ; Bankers' TrustCo. , v. Finis rei attendendus est. 3 Inst. 51. The end 
Sta;te, 96, Conn. 361; 1i4 A. 104, 107 ; "'penalty" being 6f a thingis to oe a-ttended to. 
a g�n�ric ,term 'which includes both fines and for� 
felture:s ; Sta,te ex reI. ' .Jones v. Howe Scale Co. of Fin is un ius diet est princip lum alterius. 2: 
Illinois, 182 M:o. �·p. 658, 166 S: W. 328, .330. As dis- BuIst. 305 . . ' The end of one day is the begin� 
tinguished from "penalty," a "penalty" when ·' re- n1ng of, ' another. 

' , 

covered ordinarily goes to the statutory benefici-
aries,

' �hile" '& " 'ftne:" gOes to the -state. P()indexter F I N I TIO. An ending ; death, as the end of' 
� state; 137 TenD. 386, ' 193 S; W.' ,126, 127. ' life. ' BIQunt ; Cowell. 

F I NE , ANU.�44ND() : LEVATO, ,[).E ' tENE- - F..I N·U.J�L 'REGUNDOR,UM ,AC,T IO'. Ip 'th� 
IVa �T,O. ; flUOD, . 'F:U It .  D�, ANT IQUo' ,DOM .'!' ! civil 'law . . , ,Ac�on for , reg1.l1ating, ,boundaries�: 
�i)cp. ' 4:a:a ' ab,�lis�d' \v�1t: for. d{sannuU�n� a The name ot' an action WlUC� ' 19 , �etw�� 



783 
those who· had land1!{bO:rdering� on each other� 
to settle disputed boundaries. Maekeid. ROiIL 
Law, § 499 . .  

FI NO RS. Those that purify gold· and silver� 
and part them by fire and water from ·coarser 
metals ; and therefore, in the statute of 4 
Hen. VII. c. 2, they are also called "parters." 
Termes de la Ley . . 

F I RDFARE. Sax. In old English law. A 
summoning forth to a military expedition, 
(indictio ad pro/ectionem miZitarem.) Spel
man. 

F I RDI R.l NIGA. Sax. ·A preparation to go 
into the army. Leg. Hen. I. 

F I RDSOC N E. Sax. In old English law. 
Exemption from military service. Spelman. 

FI RIOWI TE. In old English law. A fine for 
refusing military s�rvice, (mulcta detrectantis 

militiam.) Spelman. A mulct or penalty im� 
posed on military tenants for their default 
in not appearing in arms or coming to an 
expedition. Cowell. 

A fine imposed for murder committed in 
the army ; an acquittance of such fine. Fle
ta, Ub. 1, c. 47. 

F I HE. The effect of combustion. The juridi
eal meaning of the word does not differ from 
the vernacular. 1 Pars. Mar. Law, 231, et 
seq. 

The word "fire," as used in insurance policies, 
does not have the technical meaning developed from 
analysis of its nature, but more nearly the popu
lar meaning, being an effect rather than an ele
mentary principle, and is  the effect . of combul:!tion, 
being equivalent to ignition or burning, but heat 
is not fire, though fire may proximately cause loss 
from heat. Lavitt v. Hartford County Mut. Fire 
Ins. Co., 105 Conn. 729, 136 A. 572. 

The ordinary meaning of the word as used in an 
insurance policy includes the id.ea of visible heat or 
-light. Damage to wool by spontaneous combustion 
with smoke and great heat, but without any visible 
flame or glow, is held not to be fire. The "fire is 
always caused by combustion, but combustion does 
not always cause fire." western Woolen Mill Co. 
v. Assurance Co. , 139 F. 637, 72 C. C. A. 1. 

As used in policies of fire fnsurance, the word 
means a hostile fire a.s distinguished · from a friend
ly fire. Lavitt v. Hartford Coubty Mut. Fire Ins. 
Co., 105 Conn. 729, 136 A . .  572, 574. 

F I RE A ND SWORD, LETTE RS OF. In old 
Scotch law. Letters issued from the privy 
council in Scotland, addressed to the sheriff 
of the county, · authorizing him to call for the 
assistance of the county to dispossess a ten
ant retaining possession, contrary to the or
der of a judge or the sentence of a court. 
Wharton ; Bell, Dict. 

, F I RE-AR:M. An instrument used in the pro
pulsion . of shot, shell, . or • bullets by the ac
tion of gunpowder exploded within it. A 
weapon which acts by fo�ce of gunpowder. 
'People v. Simons, 124 Misc. 28, 2,07 N. Y. S. 
56, 57. This word comprises all sorts of guns, 

FIB.B DODll ' . 

to'fVllng;.pleces, 'bluriderbtfsses';' pfstals, -etC!. '; 
Harris v: Oameron, 8t Wis. 239;'51 N. W. 437, 
29 Am. St. Rep. 891 ; Atw{)od v. : State, 53 Ala. 
5{)9,; Whitney Arms Co. v� Barlow, 38 N. y� 
Super. Ct. '563 ; but not an air pistol. Peo-: \ 
pIe v. Schmidt, 221 App. Div. 77, 222 N. Y. S. 
647, 650. As to wh€!ther a pistol in such a 
�ondition of disrepair that i.t cannot be dis
charged, at least in the normal way, consti� 
tutes a fire":arm, the decisions have been some� 
what confiicting. See Atwood v . . State, 53 
Ala. 508 ; Williams v. State, 61 Ga. 417, 34 
Am. Rep. 102 ; Evins v. State, 46 Ala. 88 ; 
Hutchinson v. State, 62 Ala. 3, 34 Am. Rep. 1 ;  
State v. Morris, 263 Mo. 339, 172 S. W. 603, 
604. 
F I  R E BA RE.. A beacon or high tower by the 
seaside, wherein are continual lights, either 
to direct sailors .in the night, or to give warn
ing of the approach of an enemy. Cowell. 

F I RE . BOTE. Allowance of wood or estover8 
�o maintain competent firing for the tenant. 
A sufficient allowimce of wood to burn ill a 
house. 1 Was-hb. Rea] Prop. · 99. 
F I  REB U G. A popular phrase referring to 
persens guilty · of the crime of arson ; com
monly understood to mean an incendiary or 
pyromaniac. Blechner v. Kraser (Co. · Ct.) 157 
N. Y. S. 256. 

F I RE DAMP. "Fire damp" consists of light 
carburated hydrogen, and is so called from its 
tendency to explode when mixed with atmos
pheric air and 'brought into contact with 
flame. Wells' Adm'r v. Sutherland Coal .& 
Coke Co., 116 Va. 1003, 83 S. E. 384, 385. 

F I R.E D I STR ICT. One of the districts into 
which a city may be (and commonly is) di
vided for the purpose . of more . efficient serv-: 
ice by the fire department in the extinction of 
fires. Des Moines v. Gilchrist, 67 Iowa, 210, 
25 N. W. 136. Un.der a statute, a territo:dal 
subdivision oftne state, established to provide 
protection against fire w;ithinAts limits, main� 
tain street lightll, etc., and, although composed 
of . one or more · towns, it ' is in SUbstance a 
quasi municipal corporation of definitely re
stricted powers, and as . such . it niay . raise 
nioney by taxation for its legitimate ' uses. 
·President, etc., of · WilliamS. College , v; In
habitants of Town of Williamstown, 106 N. 
E. 687, 688, 219 Mass. 46� 

, 
F I BE D OOR:. A fireproof barrier for closing 
openings to prevent the spread of fire. People 
v. One Hundred and ThiI'ty-One Boerum St. 
Co., 233 N. Y. 268, 135 N. E. 327, 328. 

F I  R.Er ESCAPE. An apparatus constructed 
to afford a safe and convenient meth{)d of 
escape from a burning building. The term 
includes fire ladders of such sort and · loca
tion as to permit safe descent of persons 
caught in a building on fire, but not a balcony 
or an interior staircase in a hotel. 'Vest v. 
Spratling, 204 Ala. 478, 86 So. 32, 36. 



rmB EXIT 

FI RE E.xIT� A reasonable, practicable; safe 
exit. Keefe v. Annpaul Realty Co., 215 App. 
Div. 301, 213 N. Y. S. 631, 642. 

FI F,tE F I'GHT I NG MACH I NE. An instru
ment of public ut.ility designed and used ex
clusively for putting out fires ; the average 
or normal fire-fighting machine is in all its 
parts essentially designed for that purpose. 
American-La France Fire Engine Co. v. Rior
dan (C. O. A.) 6 F.(2d) 9,64, 966. 

F I RE I NSURANCE. See Insurance. 

FI REMEN. Those whose duty is to extin
gutsh fires and to protect property and Ufe 
therefrom. Behr v. Soth, 170 Minn. 278, 212 
N. W. 461, 462. 

F I RE ORD EA L. See Ordeal. 

F I R,E POLl CY. A policy of fire insurance. 
See Insurance. 

FI R,E-PROOF. Incombustible ; not in dan
ger from the action of fire. To say of any 
article that' it is "fire-proof" conveys no oth
er idea than that the material out of which 
it is formed is incombustible. To say of a 
building that it is fire-proof excludes the.idea 
that it is of wood, and necessarily implies 
that it is of some substance fitted for the erec-: 
tion of fire-proof buildings. To say of a cer
tain portion of a building that it is fire-proof 
suggests a comparison !between that portion 
and otlier parts of the building not so charac
terized, and warrants the conclusion that it is 
of a different material. Hickey v. Morrell, 
1002 N. Y. 459, 7 N; E. 321, 55 Am. Rep. 824. 
A "fire-proof safe" within an insurance policy 
is one which, in the judgment of prudent men 
in locality of property insured, is sufficient ; 
National Liberty Ins. '00. of America v. Sphar
ler, 172 Ark. 715, 290 S. W. 594, 596 ; or one 
Which is of the kind commonly regarded as 
fire-proof ; Knoxville Fire ·Ins. 00. v. HiI'd, 
4 Tex. Civ. App. 82, 23 S. W. 393. 

FI RE RA ISI NG. In Scotch law. The wil
fully setting on fire buildings, growing or 
stored cereals, growing wood, or coalheughs. 
Ersk. Pr. , '577. See Arson. 

F IRE WALL. ' This term, as used in a munici
pal 'building code, has been held to refer to 
a wall that is noncombustible, and to re
quire that such quality adhere to the open
ings in the wall as well as the solid wall it
'seif. Robenson v. Tti:rrier, 199 Ky. 642, 251 
S; W. 857, 860. 

" ,  

F I RE-WOOD. Wood suita:ble fo�, fuel, not 
including standing or felled timber which is 
suitable ana valuable: for other pmposes. Ho
gan v� Hogan, lmr Mich. 641, -'61 N. W. 73. 

I "  \ . * .  

F I.RE�W;O:ftKS., A coptrivanQe of , in:tlamm�:
ble,a.nd �plQ�ive -p!a�Pf1ls, c()m�ined of varir 
ous proporti,():Q.!:! . for: thecpu,rPQse , ,of; prodllcing 
in i .99:nIbul!ltio:Q.; beauUf�l,'j pr, ;:R��l,1gi ���n}:c 
effe,cts, .G� �: be·, usedJ�s ,�l�igltt .�.ig��J ' ifU!l 
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land or sea, or for various purposes in war., 
Cent. Dict. 

F I  R I{ I  N. A measure of capacity, equal to 
nine gallons. The word is also used to ,desig
nate a Weight, used for putter and cheese, of 
fifty-six pounds avoirdupois. 

F I RLOT. A Scotch measure of capacity, con
taining two gallons and a pint. Spelman. 

FI RM. A partnership ; the group of persons 
constituting a partnership. The name or title 
under which the members of a partnership 
transact business. People v. Strauss, 97 Ill. 
App. 55 ;  Boyd v. Thompson, 153 Pa. 82, 25 A. 
769, 34 Am. St. Rep. 685 ; McCosker v. Banks, 
84 Md. 292, 35 A. 935 ; Dodson v. Warren 
,Hardware Co. (Tex. Civ. App.) 162 S. W. 952, 
953 ; State v. Phelps, 171 Wis. 13, 176 N. W. 
217, 219 ; Lankford v. Menefee, 45 Ok!. 228, 
145 P. 375, 377 ; State v. Case, '132 Md. 269, 
103 A. 569, 570 ; Thomas-Bonner Co. v. Hoo
ven, Owens & Rentschler Co. (D. C.) 284 F. 
377, 380. 

The word is used as synonymous with partner
ship. The wo'rds " house," "concern," and "com
pany" are alsp used in the same sense. This name 
is in point of law conventional, and applicable only 
to the persons who, on each particular occasion 
when the name is used, are members of the firm. 
A firm is usually described, �n legal proceedings, as 
certain persons trading or carrying on busine'ss 
under and using the name, style, and firm of, etc. 
See 9 Q. B. 361; 9 M. & W. 347 ; 1 Chitty, Bailm. 49. 

FI RM NAME. The name or title of a firm in 
business. 

F I RMA. In old English law. The contract 
of lease or letting ; also the rent (or farm) 
reserved upon a lease of lands, which was fre
quently payable in provisions, but sometimes 
in money, in which latter case it was called 
"alba firma," white rent. Spelman, Gloss. ; 
Cunningham, Law Dict. 

' A  messuage with the house, garden, or 
lands, etc., connected therewith. Co. Litt. 5 a ;  
Shepp. Touchst. 93. 

A banquet ; supper ; provisions for the ta
ble. Du Cange. 

A tribute or custom paid towards enter
taining the· king for one night. Domesday ; 
Cowell. 

. 

F I RMA BURG I .  The right, in medieval days', 
to take the profits of a borough, paying for 
them a fixed sum to the crown or other lord of 
the borough. 2 Holdsw. Hist. E. L. 276. 

FI RMA FEO D , .  In old Eilglish law. A farm 
or lease of a fee ; a fee-farm. 

-

F IRMAN. A Turkish , word denoting a de
cree or grant of privilegest, or passport to a 
traveler. A passport granted by the Great 
Mogul to captains of foreign vessels ·to trade 
within the territories over ' which he ha's ju
',�isdict�on ; ' 8. 'perttlit. 

f l'ftM�'FiAT I'O�.� " ,tih" ri��t �f" �. t�nt :�o h1i 
\ ��' �:q4 t���ntsl ' l  i CO}V�'! 

' 



FI RMARIUM. · <In old reco.rds. A place.?Jn:l �-e.ts., <of the : ,�ase.dv�ul4-'1�utbf),Jflze.. c'ol�: .& 
monasteries, .  and . elsewhere, . where the poor CraJle :v�. May, 185· I\y; 1.35, 214

·
S., W • .  885, 887. 

w.ere :received and • supplied with · fo.od. Spel
man. Hence the wo.rd "infirmary." 

FJRMARI US. L. Lat. A fermo.r .. A· Je:ssee< 
o.f .a term. Firmarii co.mprehend all such as 
ho.ld by lease fo.r Ufe o.r lives 0.1' fo.r year, by 
deed 0.1' without deed. 2 lust. 144, 145 ; 1 
Washb. Real Pro.P. 107 ; Sackett v. Sackett, 8 
Pick. (Mass.) 312 ; 7 Ad. & E. �37. 

F I RMATI O. The doe seaso.n. Also. a supply-
ing with fo.o.d. Co.well. 

' 

F I RME. In o.ld reco.rds. A farm. 

Firmior et potentior est operatio legis quam 
dispositio hominis. The o.peratio.n o.f the law is 
firmer and mo.re po.werful [0.1' efficacio.us] than 
the disPo.sitiQn [0.1' will] Qf man. Co.. Litt. 
102a. 

F I RM IT AS. In o.ld English law. An assur
ance o.f SQme privilege, by deed 0.1' charter. 

F I RMLY. A statement that an affiant "firm
ly believes" the co.ntents Qf the affidavit im
po.rts a strQng 0.1' high degree o.f belief, and is 
equivalent to. saying that he "verily" believes 
it. Bradley v. Eccles, 1 Bro.wne (Pa.) 258 ; 
ThQmpsQn v. White, 4 Sergo & R. (Pa.) 137. 
The Qperative words in a bo.nd 0.1' recQgniz
ance, that the Qbligo.r is held and "firmly 

. bQund," are equivalent to. an ackn,o.wledgment 
Qf indebtedness and prQmise to. pay. Shat-
tuck V. Peo.ple, 5 Ill. 477. 

. 

F I RMURA. In· o.ld English law. Liberty to. 
SCQur and repair a mill-dam, and carry away 
the So.il, etc. BIQunt. 

F I RST. Initial ; leading ; chief ; preceding all 
o.thers o.f the same kind 0.1' class in sequence, 
(numeri�al 0.1' chro.nQIo.gical ;) entitled to. pri
Qrity 0.1' preference abQve Qthers. Redman v. 
Railroad CO.., 33 N. J. Eq. 165 ; Tho.mpso.n v. 
Grarid Gulf R. & B. Co.., 3 HQw. (Miss.) 247, 
34 Am. Dec. 81 ; HapgQod V. Bro.wn, 102 Mass. 
452. 

The word commonly, but not necessarily, connotes 
precedence. Hill v. Prior, 79 N. H. 188, 106 A. 641 ; 
Beckley v. Alling, 91 Conn. 362, 99 A. 1034, 1035. 
Thus, under a contract that, if the purchaser should 
"first" make payment, the vendor would convey, 
payment was to precede the execution ' of the con .. 
veyance. Walker V. Hewitt, 109 Or. 366, 220 P. 147, 
151, 35 A. L. R. 100. But in a will the word "first" 
may not import precedence of one bequest over an
other. Everett v. Carr, 59 Me. 330 ; Swasey v. Amer
ican Bible Society, 57 Me. 523. 

-First blush. By the phrase "first blUSh," 
within the rule that damages, to. justify re
,ersal, must be so. great as to. strike the mind 
at first blush as having been superinduced by 
passiQn 0.1' prejudice o.n the part Qf the jury, 
is meant that immediately the judicial mind 
is sho.cked and surprised at the great disprQ
PQrtiQn of the size Qf the verdict to. what the 
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-First degree bu�rn.: . One j \vlilch v�ries fro.rri 
redness to a blister, .as ' distinguished '. fr.o.m a 
" second . degre� burn,", wh�c:h o.ccurs' where 
the skin is charred 0.1' killed. Murphy v. 
Lud9W,ici Gas & Oil Co.., 96 Kan. 321, 150 . P. 
581, 582. 
-First devisee. The person to. whom the es
tate is first given by the will, the term ' "next 
devisee" referring to. the persQn to. who.m the 
remainder is given. YQung v. RobinsQn, 5 N. 
�J. Law, 689 ; WilcQX Vo HeywQQd, 12 R. I. 198., 

-Fir.st fruits. In English ecclesiastical law, 
The first year's whole pro.fits Qf every benefice 
0.1' spiritual living, anciently paid by the in
cumbent to. the PQpe, but afterwards transfer
red to. the fund called "Queen Anne's BQUnty," 
fo.r increasing the revenue frQm poQr livings. 
In feudal law. One year's prQfits Qf land 
which belQnged to. the king Qn the death Qf a 
tenant in ' oapite; o.therwise called "primer 
seisin." One Qf the incidents to. the Qld feudal 
tenures. 2 Bl. CQmm. 66, 67. 

-First heir. The persQn who. will be first en
titled to. succeed to. the title to. an estate after 
the terminatiQn o.f a life estate 0.1' estate fo.r 
years. Winter V. Perratt, 5 Barn. & C. 48. 

-First impression. First examinatiQn. First 
presentatio.n to. a co.urt fQr examinatio.n �r 
decisiQn. A case is said to. be "o.f the first im
pressiQn" when it presents an entirely nQvel 
questiQn Qf law fQr the decisio.n o.f the CQurt, 
and cannQt be go.verned by any existing prec
edent. 

-First inventor. Within the meaning Qf that 
phrase as used in the fQurth paragraph of 
Rev. St. § 4920 (35 USCA § 69), ptoviding that 
it shall be a defense to. a suit fQr infringe
ment that the patentee was no.t the Qriginal 
0.1' first inventor, a person who. perfects his in
ventiQn, the o.nly evidence Qf such perfected 
inventiQn Qrdinarily derivable frQm any pat
ent being a unio.n Qf disclo.sure and claim. 
Davis-BQurnQnville Co.. v. ' Alexander Milburn 
Co.. (C. C. A.) 1 F.(2d) 227, 232. 

-First meeting. As used in a statute prQvid
ing that, fo.r insulting wo.rds 0.1' co.nduct to. re
duce hQmicide to. manslaughter, killing must 
o.ccur immediately 0.1' at "first meeting" after 
slayer is, infQrmed thereQf, qUQted wo.rds 
mean first time parties are in prQximity .un
del' such circumstances as Wo.uld enable slay
er to. act in the premises. Smith V. State, 105 
Tex. Cr. R. 327, 288 S. W. 458, 462. 
-First of exohange. Where a set Qf bills of 
exchange is drawn in duplicate 0.1' triplicate, 
fQr greater safety in their transmissiQn, all 
being Qf the same tenor, and the intentiQn be
ing that the acceptance and payment Qf any 
Qne o.f them (the fi,rst to. arrive safely) shall 
cancel the o.thers Qf the set, they are called 
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individually the "first o.f exchange," "seco.nd FISC. A treasury o.f a kingdo.m o.r state ; a 
o.f exchange," etc. See Bank Qf Pittsburgh v. mQney chest. Daly v. Beery, 45 N. D; 287, 178 
Neal, 22 HQw. 96, 110, 16 L. ,Ed. 323. N. W. 104, 109. An Anglicized fQrm Qf the 

-First policy year. This phrase in a statute 
eliminating suicide Qf insured after such year 
as defense, means year fQr which PQlicy, an
nuaUy renewed, was first issued. Carter v. 
Standard Acc. Ins. Co.., 65 Utah, 465, 238 P. 
259, �67, 41 A. L. R. 1495. The year beginning 
with the ' issuance Qf the PQlicy. American 
Nat. Ins. Co.. v. ThQmpso.n (Tex. Civ. App.) 
186 S. W. 254, 255. 

-First purchaser. In the law Qf descent, this 
term signifies the ancestQr who. first acquired 
(in any Qther manner than by inheritance) 
the estate which still remains in his family 
Qr descendants. Blair , v. Adams (C. C.) 59 
Fed. 247. 

-First trial. Under a statute prQviding when 
a case at law is tried by a jury, and the suc
cessful party excepts to. the granting Qf a 
new trial fQr insufficiency Qf the evidence, and 
the evidence is certified, the appellate cQurt, 
if there have been two. trials belQw, shall first 
IQo.k to. the evidence and prQceedings o.n the 
first trial, and, if the setting aside Qf the first 
verdict was errQr, all prQceedings subsequent 
thereto. shall be annulled, and judgment ren
dered thereQn, the "first trial" means the first 
at which exceptiQns to. the granting Qf a new 
trial were taken. Chesapeake & O. Ry. Co.. v. 
Parker's Adm'r, 116 Va. 368, 82 S. E. 183, 187. 

As to. first "Co.usin," "Distress," "Lien," and 
"MQrtgage," see thQse titles. 

F I RST-CLASS. Of the mQst superiQr 0.1' ex
cellent grade 0.1' kind ; belQnging to. the head 
o.r chief o.r numericaUy precedent o.f several 
classes into. which the general subject is di
vided. See Pacific Feed Co.. -v. Kennel, 63 Cal. 
App. 108, 218 P. 274, 275. 

F I RST-CLASS MAIL-MATTER. In the PQS
tal laws. All mailable matter cQntaining writ
ing and all else that is sealed against inspec
tiQn. 

F I RST-CLASS M ISDEMEANANT. In Eng
lish law. Under the prisQns act (28 & 29 Vict. 
c. 126, § 67) prisQners in the cQunty, city, and 
bo.rQugh prisQns cQnvicted Qf misdemeanQr, 
and nQt sentenced to. hard labQr, are divided 
into. two. classes, Qne Qf which is called the 
"first divisiQn ;"  and it is in the discretiQn Qf 
the' cQurt to. Qrder that such a prisQner be 
treated as a misdemeanant Qf the first divi
siQn, usually called' "first-class misdemean
ant," and as such nQt to' be deemed it criminal 
prisQner, i. e., a prisQner cQnvicted o.f a , crime. 

F I RST-CLASS T ITLE. A marketable title, 
shQwn by a clean recQrd, or at least nQt de
pending Qn presumptiQns that · must be o.ver
co.me 0.1' facts that are uncertain. VQught v. 
'WiUia�s, 120, N: Y. 253, _24 N. -E; 195j 8 L. R. 
A. 5!}1, 17 Am. St: Re� 634. 

Latin "fiscus," (which see.) 

FISCAL. - BelQnging to. the fisc, Qr public 
treasury. Relating to. accQunts Qr the man- ' 
agement Qf revenue. Of 0.1' pertaining to. the 
public finances of a gQvernment. Daly v. 
Beery, 45 N. D. 287, 178 N. W. 104, 109. 
Financial. Armstrong v. State Bank Qf May
ville, 177 App. Div. 265, 165 N. Y. S. 5, 8. 

F I SCAL AGENT. This term dQes nQt neces
sarily imply a depositary Qf the public funds, • 
s� as, by the simple use Qf it in a statute, with
Qut any directio.ns in this respect, to. make it 
the duty Qf the state treasurer to. depQsit with 
him any mQneys in the treasury. State v. 
Dubuclet, 27 La. Ann. 29. 

FISCAL COURT. A ministerial and execu
tive body in SQme states. Stone v. Winn, 165 
Ky. 9, 176 S. W. 933, 941. 

F ISCAL J UDGE. A pUblic officer named in 
the laws o.f the Ripuarians and So.me Qther 
Germanic peo.ples, apparently the same as 
the "Gra!," "reeve," "comes," 0.1' "count," and 
so called because charged with the co.llection 
Qf public revenues, either directly 0.1' by the 
impQsitiQn Qf fines. See Spelman, VOC. 
"GrafiQ." 

FtSCAL OFF ICERS. Tho.se charged with ' 
the co.llectio.n and distributiQn Qf public mQn
ey, as, the mo.ney of a state, cQunty, 0.1' mu
nicipal -co.rporatiQn. Rev. St . . MQ. 1899, § 5333 
(Ann. St. 1906, p. 2776). 

FISCAL YEAR. In the admini�tratiQn of a 
state 0.1' gQvernment 0.1' of a corpo.ratio.n, the 
fiscal year is a periQd Qf twelve mQnths (nQt 
necessarily co.ncurrent with the calendar 
year) with reference to. which its appro.pria
tio.ns are made and expenditures autho.rized, 
and at the end Qf which its accQunts are made 
up and the bQo.ks balanced. Shaffner v. Li
pinsky, 194 N. C. 1, 138 S. E. 418, 419. The 
financial year, at the end Qf which accQunts 
are balanced. UniQn Trust & Savings Bank 
v. City Qf Sedalia, 300 Mo.. 399, 254 S. W. 28, 
30 ; LeavenwQrth Nat. Bank v. Reilly, 97 Kan. 
817, 156 P. 747, 748. An acco.unting period 
Qf 12 mQnths. U. S. v. Mabel ElevatQr Co. 
(D. O.) 17 F.(2d) 109, 110 ; U. S. v. CarrQll 
Chain Co.. (D. C.) 8 F.(2d) 529, 530. See, also, 
MQose v. State, 49 Ark. 499, 5 S. W. 885. 

F I SCUS. 
I n  Ro-man Law 

The treasury of the prince Qr emperor, as 
distinguished fro.m "wrarium," which was the 
treasury o.f' the · state. Spelman ; PaiUet, 
Droit Public, 21, n. . This distinction was not 
Observed in · France. In course · Qf time · the 
fi8cu8: absQrbed the awarium -and : became the 
treasuTY ()f the sbite. Gray, Nature and 
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Sources of Law 58. See Law 10,' :tr� .J)e Jure ·�eoJD..m()n of fishery," as to which see Com
Fisci. 

-The treasury or property of the ' state, as 
distinguished from the private property o{ 
the sovereign. 

From this term Is derived the word "confiscate," 
... e., to appropriate to the fiscus or fisc. 

I n English Law 
The king's treasury, as the repository of 

forfeited property. 
The treasury of a noble, or of any private 

person. Spelman. 

.FISH. An animal which inhabits the water, 
breathes by means of gills, swims by the aid 
of fins, and is oviparous. The term includes 
crabs, State v. Savage, 96 Or. 53, 184 P. 567, 
570 ; . escallops, State v. Dudley, 182 N. C.'  
822, 109 S. E. 63, 65 ; and mussels and other 
shellfish, Gratz v. McKee (C. C. A.) 258 F'. 335, 
336. 

FISH COMM ISS IONER. A public officer Qf 
the United States, created by act of congress 
of lj'ebruary 9, . 1871,. whose duties principal
ly concern the preservation and increase 
throughout the country of fish suitable for 
food. Rev. St. § 4395 (16 USCA § 741). 

F ISH POTS . .  Contrivances in the nature of 
screens and traps-, placed at the junction of 
low dams or walls extending out from ' each 
shore and somewhat down stream, in such a 
way as to collect the water and send it 
through the pot, so that fish may bet screened 
out there. Middlekauff v. Le Oompte, 149 Md. 
621, 132 A. 48. 

F I SH ROYAL. These were the whale and the 
sturgeon, which, when thrown ashore ' or 
caught near the coast of England, became the 
property of the king by virtue of his preroga
tive and in recompense for his protecting the 
shore from pirates and robbers. . Brown ; 1 
Bl. Gomm: 290. Arnold v. Mundy, 6 N. J. 
Law, 86, 10 Am. Dec. 356. Some authorities 
include the porpoise. Hale, De Jure Mar. pt. 
1, c. � ;  Plowd. 305 ; Bracton, 1. 3, c. 3. 

F I SHERY. A place prepared for catching 
fish with nets or hooks. This is commonly 
applied to the place of drawing a seine or net. 
Hart v. Hill, 1 Whart. (Pa.) 131, 132. 

A right or liberty of taking fish ; a species 
of incorporeal hereditament, anciently termed 
"piscary," of which there are several kinds. 
2 Bl. Comm. 34, 39 ; 3 Kent, Comm. 409--418 ; 
Arnold v. 'Mundy, 6 N. J. Law, 22, 10 Am. 
Dec. 356 ; Gould v. James, 6 Cow. (N. Y.) 376 ; 
Hart v. Hill, 1 Whart . . (Pa.) 124. 

Common Fishe-ry 
A . fishing ground where all persons have a 

right to take fish. Bennett v. Costar, 8 Taunt. 

mon, n. 
Fishery Laws 

A series of statutes passed in England for 
the re�lation of fishing, especially to prevent 
the destruction of fish during the breeding 
season, Hnd of small fish, spawn, etc., and the 
employment of improper modes of taking 
fish. 3 Steph. Comm. 165. 

Free Fishery 
A francbise in the hand& of a subject, ex

isting by grant . or prescription, distinct from 
an ownership in the soil . . It . is an exclusbe 
right, and applies to a public navigable river, 
without any right in the soU. 3 Kent, Comm. 
410. Arnold v. Mundy, 6 N. J. Law, 87, 10 Am. 
Dec. 356. See Albright v. Sussex County Lake 
& Park Com'n, 68 N. J. Law, 523, 53 A. 612 ; 
Brookhaven v. Strong, 60 N. Y. 64. 

R'ight of Fishe1ry 
The general and common right of the citi

zens to take fish from public waters, such 
as the sea, great lakes, etc. Shively v. Rowl
by, 152 U. S. 1, 14 S. Ct. 548, 38 L. Ed. 331. 

Sev.8'ral Fishery 
A fi.shery of wh ich the owner is also the 

owner of the soil, or derives his right Ironi 
the owner of the soil. 2 Bl. Comm. 39, -40 ; 
1 Steph. Oamm. 671, note. And see Freary 
v. Cooke, 14 Mass. 489 ; Brookhaven v. Strong, 
60 N. Y. 64 ; Holford v. Bailey, 8 Q. R 1018. 
One by which the party claiming it has the 
right of fishing, independently of · all other. 
so that no person can have a coextensive right 
with him in the object claimed ; but a partial 
and independent right in anotlter, or a lim-: 
ited liberty, does not derogate from the right 
of the owner. 5 Burr. 2814. 

F ISHGARTH. A dam or weir in a river for 
taking fish. Cowell. 

. , . 

F I SH I N  G BANKS. A fishiug grounq ' of com
parative shoal water in ' the sea. Parker v. 
Thomson, 21 Or. 523, 28 P. 502. 

. 

F I SH I NG B I LL. A term descriptive of a bill 
in equity which seeks a discovery upon gen
eral, loose, and vague allegations. Story, Eq. 
PI. § 325 ; In re Pacific Ry. Com'n (C. G.), 32 
F. 263 ; Hurricane Tel. Co. v. Mohler, 51 W. 
Va. 1, 41 S. E. 421 ; Carroll v. Carroll, 11 
Barb. (N. Y.) 298 ; Childs v. Missouri, K. & .  
'r. R. 00. (0. C. A.) 221 F. 219, 223. A discov
ery, sought upon suspicion, surmise, or vague 
guesses. Qeneral Film Co. v. Sampliner (C: 
C. A.) 232 lj". 95, 98. 

Ordering one party to a suit to produce all ot 
its books and papers for examination by the other 
party for evidence material to its cause is com
monly known as "fishing" which is not permitted 

' either in law or in equity. Mobile Gas Co. v. Pat
terson (D. C.) 288 F. 884, 885. 

183 ; Albright v. Park Com'n, 68 N. J. Law. FISK. In Scotch law. The fiSCU8 or fisc. 
5231 53 A. 612. . Not to be confounded with The revenue of the crown. Generally used of 
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the personal estate 'of 'a rebel' which haft' been 
forfeited to the crown. Bell. 

.' :J I ..  . -, � � ', • 
F I SSURE VEl  N. , In mining law. A vein or 
lode of .mineraliz� ·matter ftlUng a pr�-exist
ing fissure or crack in the earth's crust ex
tending across 'th� strata. , and 'gen�rally , ex:
tending indefinitely ,downward. See Crocker 
v. Manley, 16·,1"tll. 282, 45 'N. E. 577, 56 Am." 
St. Rep. 196. 

" , " 

FISTUCA, or FESiuCA. In old English law. 
The rod or'wand; by the delivery of which the 
propertY ' in land w'as' formerly transferred ' in 
making ' a feoffment. Called, also,: "bacuTlum," 
" 'Virga," , and "lusti8." ' Spelman. ,  " See Festuca. 
F I STULA. in tli� Civil 'law. 

"
A pipe fo� con-

, veying water. Dig. 8, 2, 18. ' 
' 

F I T. Suitable ; appropriate ; conformable to 
a duty. Adapted td, designed, prepared; 
Thomas v. State, B4 0kl. Cr.,, 49, 244 P. 816. 
J;lroper. Hane� v. Southern Public Utiliti,es 
00., 19i N.' C: 13� .131 8; ,E. :402, 406. 

Fit for cultivation refers to that condition of, soil 
Which will enable a , :  farmer ' with , a  reasonable 
amount of skill to raise regularly and annually, by 
tillage, grain or othen , staple ,crops. Keeran v. Grif
fith, 34 ,Cal. 581 ; State v. Allen, 35 N. C. 37 ; Bar;' 
rett v. Ne1son, 29 Kan. '596. 

Under an Arkansas statute forbidding the '  mak
ing of mash, wort, or wash fit for the distilla.tion of 
intoxIcating liquors, "fit for" means " intended for." 
Neal v. State, 154 Ark. 324, 242 S. W. 578, 579 : Dick
erson v. State, 161 �k. 60, 255 S. W. 873, 874 ; Lo
gan v. State, 150 Ark. 486, ,234 S. W. 493, 494. ' • 

' F I T, n. '  In medical' jurisprudence. An at
tac� or spasm of musCular ' convul�ions, gen� 
erally attended 'With loss of self-contrO'l and 
of con scions ness ; ' pa:rticularly, :such ;attacks 
occurring in : epilepgy.' In a tnore general 
sense, the period ' cif an acute attack of ' any 
disease, physical o.r ll1,e:ntal, as, a, fit ,of insal);: 
ity. See Gunter v: State, 83 Ala., 96, ,3 So. 000. 
Also used in the plural, in ' which sense it is a 
layman's term fot epilepSy. ' WeStphalIV. M�t: 
ropolitan Life Ins�' Co., 27 ' Cal. App. 734, ' 151 
P. 159, 162. t : � , 

FITZ. A Norman, ,word" meaning: "soIi:'" It 
is used in ' law,' an�r 'geriealcigy ; as Fitzherbert; 
th� , soli ,of , Herbert ;' ' 'Fitzj�me8, , the ', son ' ()f 
J�P1�S ;' Fitproy, tlie: sop' of the kfng. It .was 
()riginally '  app1i¢d ' 'to, i1l�gitimate, children. 

" ! . . i " ' ·  , ; " .  . . 

. FI VE-M I L E i 'ACT. ' An '  aet: of parliament; 
passed' 1n , ; 1665,' ': agmiist' :non-confotmists, 
wbereb'y ' ministers , of ithat 'body . who refused 
to take the oalli of l1()Ii:'resi'stance were pro� 
hibited from coming within1ive inUes of any 
corporate town, ()r place where t�ey bad 
preached or lectu;r�d s�n.c� the passing of the, 
act of oblivion ip 1660,. nullified ,by, aci ,o'f 168f). 
Brown. 
Fix . . ' To liquid�te or:,:��d.�r,�eit.aill. To:t� 
ten a liability upon one. To transform a 'pos
sible ·Or 'Contingdiit liability ' ,into '4' p�e�nU 
and ' .definite) Uabllit"'fi" ZiJll1linerman' 'V'�) caw.' 

:"'. , \  

, field, '42 ()hi.b'; St . . , 468 ; ,  Polk ' T. : Minnehaha 
County, 5 Dak. 129, 37 N. W. 93 ; Loganspart 
& W. V� Gas CO. v., Penu (C.'C.)i89 F. 187. " To 
detetmiIie ; : to" , settle. : ," Bunn V.' Kingsbury 
County, 3 S. D. 87, 52 N. W. 673 ; In re Mc
Lure's Estate, 68 Mont. 556, 220 P. , 527, 530. 
Ordinarily, fo make �rmaneiit something that 
is unsettled. Kendall v. Stafford; 178 N. C. 
461, 101 S. E. 15,. ,17. The term imports final
i�y and stability� Culbep;<:>ll v. Watkins, 156 
Ga. 185, 119 S. E. 319, 321. ; , ,'State v. BOyd 
Transf�r � St,Qra�e Qo., 168 Minn .. 190, 2�9 N. 
W. 872, 874 ; Youngblood v. State� 19 , Ala. 
App. 561, 100 So� 87, 88. 

' 

A constitution'at ' tirbvisihn ' to '  the effect· that the 
general assembly shall fiX 'the compensation of 'Of
ficers, means that it shall :prescribe ,the rule by 
wbich, such compensation is ,to be , determIned . 
. Goodtn v. State, 18 Ohio, 9. 
FI)( ' UP� A promise by a debtor to visit his 
creditor and ' "fix 'it tip" witl{ him was not , a 
sufficient promiSe to pay to toll the statute of 
limitations, as th� expressiQn , "fix it" would 
o,rdinarily be uuderstood 

,
a:s meaning ' "make 

some , kiild ot agreem:ent · or ' adjustment that 
may disPose ' of it.'" Shaw v; Bubier, 119 Me. 
83, 109 A. ,373; 374. ' 

F IXED., In a charter entered into by the cap.. 
tain of a ship, containing the condition, "Pro
vided ship not fixed previously t" "nxed" was 
equ�valent to ,, "tied up;" I"closed," "not free." 
Richichi v. ' James ' B. Dralte & Sons (D. 0.) 
280 F� 421,. 424. 
FIXED BELI EF OR OP I N I ON. ,As ground 
for r�j�cting a juror, this phrase means a set
tled belief or opinion which would so strong
ly influence the mind of the' juror and his de
cision in the. case , that he cQul4 not �xcIude 
it f�om, his m41d and , render a ,  ,verdict , solely 
in accordance with tlie law and; the evidence. 
Bales v. State; '63 �A,1a., 30 ; :  Curley v. Com., 
84 Pa� 156 ;" S�aup v., 'Com., '14 Pa. 461� 

F lxtD, SA�'ARY. Ol1e whfcb . is , definitely 
a��rl;ained and" pre�ribed ;as to amount' aild 
time ,of payment, �mq does,' IlQt depend upon 
the rece.ipt Qf foo.s 01,"' 'other- ,�hthigel1t emolu,. 
ments ; 

, 
not 'necessarily a salary which can-

1\ot be .  chang¢ by : competent aut�ority. 
$harpe v, nobert'soll, 5 ,  Grat, (Va.) 51� ; ,  Bed': 
ri�� y. 11. S., 16 Ct., 01. 101. , Ill i CQnsUtuti(W
al provision that �rtain o:tn�er's sball be paid 
fixed , arid de:t1riite 'salaries, '''fixed'' means' es� 
t�6ii�.#ed, or settled" tQ ,r���l� for a time; and 
"<l��n,lt�" relates to �, �aHlr�' defined ,o� deter
mi�� (n antOunt. , , 1300rd of 'SuP'rs, of :Yava
pr;tij CQllnty v. , Stephens, �O .Ariz� , 115, 177 P. 
�6;L" 26�. ' ' "  , ' , . 

F I X I NG BA I L. ' In practice. Rendering 4ab� 
solute the liab�!tt�; p� ���}��J)ail. 

J U  X-r:U RE.." ; A; personal ichia,ttel. substantially 
aftiKeCI to ,the;land� but !wliich. iJnay, afterwards 
b-e< 'lawfully 1emo'VQd::Jt�efrom !b�f )th'�; party 
alDxtng+it,l;,oit1hls Pel>resenti1ti� �withci"at ,the 



eoiiSeri't (jf' tbe ';oWnef;of·tih!�;Melie1�t {f(1O&Jr. 
v. Whiting; ' 16 '  nt · 480 ; Teafr . 'V� i. HewItt; · 1 
Ohld" sE '511; 59' Aril� Dec. 634 ; Baker; ;v; Da
vis, 19 N. H. 333 ; Capen v. Peckham, 35 Conn. 
88; Wolford v. Baxter. 33 Mlnn. 12, 21 N. W. 
744, 5.3 Am. Rep. 1 ;  Merritt y. Ju(jd, 14 Gal� 
64 .; Adams v. Lee, 31 Mich. 440 ;' Prescott v. 
Well�, :Fargo & Co., 3 Nev. 82 ; , Hallen v. Run
der, 1 Cromp., M. & R. 266; , , · 

A 1lxture Is �n article of 'pers()p.al :Qr ehatt�l, na.�. 
ture . aIDxed to the freehold by a .  t�nant' and' remov
able by him if '

it can be taken away 'without ma
terial it�jUt7 to the ' realty. ' B'oise Ass'n of Credit 
Men . v. �lis • .  26 I4aho, 438, 14*. P. 6, ; 9" L. R. A�, 
1915E, 1117 . . ' . . " , . . . ' 

A "fixture" f()rmerly meant any ' chattel which 
on becoming aIDxed t() the sOil beeame a part of the 
realty. It now means tliose things which formed 
an exception to. that · rule , and can be · removed . by 
the person who aIDxed them to Jhe s()il. . L. R. 4 
Ex. 328. 

"Fixtures" does jlOt �ce'S'!W-I1lY Im.PQrt things af� 
fixed to the freehold. The wo� 'Is a modern ()Ile� 
and is generally understood to comprehend any' ar
ticle which a tenant has 'the power ' to '  remove. 
Sheen v: Rickie, 5 Mees. &; W. 174 ; Rogers v. Gll
inger, 30 Pa. 185, 189,· 72 Am; Dec. 694. 

Chattels which, by 'being physically an
nexed or affixed to real estate, be(!ome a part 
of and accessory' to the ' freehold, and ' ordi� 
narily the property of the owner . of the land; 
Hill. ; , Atlantic Refining Co. v. 'Feinberg, 1 W. 
W. Harr. (Del.) 183, 112 A. 685, 687 ; Red 
Diamond Clothing 00. v. St�idemann, 169 Mo. 
App: 306, 152 S. W. 609, 617. 

Things fixed or aIDxed to other thing!!. The rule 
of law regarding them is that which 'Is expressed 
In the maxim, "acces8io cedit IlrincipaZi,"- " -the· � 
cessory goes with, and as part of, the principal sub
ject-matter. " Brown. 

" Flxture$" are ,chattels .annexed tO l1!a!ty . . so :as 
to become part th�reof. Holy Ghost ,Cath()llc ,church 
of Two H�rl)ors v. ,cUnton,)S9 Mhm., 253, 211 N. W. 
13, 15 ; , Earle v. Kelly, 2i Cal: App. 480, 132, P. 262, 
263 ;' . Inhabitants . of . Whiting " Y., Inha'bita�t,s of 1,ou;; 
bec, 121 Me. 121, 115 A.; 896, 899 ; Oche 'v: T1ltOn� '181 
Ind. 81, ' 103 N; E. 837, 838 ; Hurst v. :r � '  D. Craig 
Furniture Co., 95 S. C. 221, 78 S. E. 960, 962 ; Kent 
Storage 00. V. Grand Rapids Lumber Co.,: 239,·Mlch. 
161, 214 N. W . . 111, m. J' . 

Perso�al property Is not so attached to �ea:ity as 
to booome a fi:x:ture 'if it can; 'be removoo: w.lthout 
material .injury to the property ,or to. the .freehold. 
Maxson y. Ashland . Iron Works. ,85 Or. 345t; �66 P. 
37, 39. 

A thing is ,deemed to. be aIDxed to. iand when' ' It Is 
attach�d to : .It by ro�ts; ' as, in the ' case" 'Ct! trees: 
vines, 9r shrubs ; or imbedded In', it; as In the case 
of walls ; '  or 'pei-mii.nently reSting ' upon :it, as 'hi 
the . calre: o�; bulidings; , or . permanently' attached to 
what is ' thus · peJ'IIUi.nent, . as ,by means of cement, 
plasteli" ·nails,' bolts, or. 'screWS. Civ. COde Cal. ; §  
660 ;  ;Big" Sespe Oil 'Co; , v. Cochran (C • .  Q. A.) 276, ,F. 
216, 225. " , . ' ,- , , ' , , , '  

Personal property, in: ' Ol-der ' to lose lts ' character 
as a. ' chattel and bec<nne a dlxture,:.11Wilt :be. a.��e4 
to, the rel\lty, either, actually ,or cC?nstr.u�tively" mllst 
b� .apPropJ;:il!oted to the ll� : of UJ,at part of ' llie reltl� 
ty " witll" which l,t i.s' coIUlected; �na

' m'�st ''b� intend�d 
I&;S a perinanEirtt ' ac�.oil to 'the' 'freehold; ' . ,Boise
payette ' L'umber Cd." ' v; ''McCornick, 32 :ldahh; 462; 

11JO.WKB 

_ p:. �262 ;:: liatthn iV. Kansaa ,Ott)!!; OJ .:&' s: ,R., ,Co., 
263 Mo. 660, 162 S. W. 227, 233 ; De Charette's Guard:.. 
ian v. Bank of Shelbyville, 218 Ky. 691, 291 S. W. 
11)54; 1067 ; Patterson v; Chaney, 24 ;N� M. 156; 173 P. 
859, 860, 6 A. L. R. 90 ; Snuffer v. Spangler, 79 W. 
Va. 628, 92 S. E. 106, 109, L. R. A. 1918E, !49 ; Bink
ley v. Forkner, · 117 Ind. 176, 19 N. E. 753, 3 L. R. A. ' 
33�; Atchison, T. & ·S. F. R. Co. v. Morgan, 42 Kan. 
23. · 21 P. 809, 4 L. R. A. 284, 16. Am. St. Rep. 471. 

That which ' IS fixed or attached ' to some� 
q�ing permanently as an appendage, and not 
removable. Webster. Something fixed or im
movahle. Worcester. '>/ . . � , 

The general result seems to be that three views 
have, been taken: One . is , that "fixtuJ'e" .means some
thing wh,ich has been aftlxe.d to the realty, sO' as to 
become . a part of it ; it is fixed, irremovable. An 
opJ;l()site view Is that "fixture" means somethin'g 
which appears to be ' a part. of t.he realtY, bu!. is Iiot 
fully so ; it is only a '  chattel fixed ,to it, but re
movable. An intermediate view Is that "fixture" 
meims a chattel annexed, aIDxed, to' the ��ity; ' but 
Imports no-thing as to, wh'ether it is removable ; that 
Is. to be determined by considering its circumstanc..; 
es and the relation of the parties; Abbott ; New 
Castle Theater Co. ' v; Ward, 57 Ind. App. , 473, 104 
N . . E: 5261

.
527.. , f?Ele, also, .Review Printing Co-• .  v. 

Hartfdrd Fix'e Ins:' Co., 133 l\nnn� 213, 158 N. W. 39, 
40. . 

Agrioultur8J Fixtures 
Those annexe(l for the purpose of farmiilg� 

In i'e Shelar (U. S. D. C.) 21 F.(2d) 136, 13�. 

Domestic Fixtu res 
All such articles as a tenant attaches to a 

dwelling house . in , order to render . his oc· 
cup�tion more .comfortable or convenient, and 
which may be separated from it without do- ' 
ing substantial injury, such as furnaces, 
stoves, cupboards, shelves, bells, gas fixtures, 
or: things merely ornamental, as paiIited 
wainscots, pier and ehimney glasses, although 
attached to ' the walls . with screws, marble 
chimney pieces,. ' grates, . ,beds nailed to the 
walls, window blinds and curtains. Wright v. 
Du Bignon, 114 Ga. 765, 40 S.: E; 747, 57 :iJ. 'R'� 
A. 669. 

Articles placed in or· attached to ,rented 
buildings hy the tenan�, to prosecute the trade 
ot business' for which ' he occupies'lbe; 'litem: 
ises, or to he used in conneeti'oIi wlth such 
bllsiness, or promote convenience .. �d .. effi
ciency" in condu�ting it. Herkimer dou�tY 
L. & .: P. Co. v. Johnson, 37 ,App� · Di:v�";2{}·7� 55 
N. Y: Supp. m ;  Brown v. Reno Electric L. 
& ,  P. Co; :(C. ·C.) 55 Fed. �31 ;, Security L. & 
T. Co. v. Willamette, etc�, , Mfg. Co., 99 JOal. 
636, 34 Pac. 321 ; �n re West (D. p.) 253 F. 
003, 966 ; Winnike v; Heyman; 'l85" Iowa, li4, 
169 N. W. 631, 632 ; Northwestern Lum'bet 
&. ,Wr�ing Co. v . . F,arker, 12.5 iMinp� . 107, , 145 
N. W. 9�, 96.5. SU<:R! cpa'�t�l:J ·as �er�hariis 
usually possess and annex to the premfses oc� 
eupied ; -by theni tot ena1:)Ie,: them', j to ·sto.te-l 
handle, ' arid display '-their goods, which · are 
g�nerally reino-'V'-ab'Nf without, 'material injul'lY 
to the premises. Lovett , !v.- ,Bermingham-
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Seamal1�Patrick Co., . 192 Mich. · 372, ' 1.58 N. FLAGRANT NECESSITY. A case ot urgency 
W. '881, 883. rendering lawful an otherwise illegal act, as 

an assault to remove a man from impending 
FLACO. A place covered with standing wa- danger. tel'. 
FLAG. A national standard on which are 
certain emblems ; an ensign ; a 'banner. It 
is carried by soldiers, ships, etc., and com
monly displayed at torts and many other suit
a:ble places. 

In common parlance, the word "flag," when 
used ' as denoting a signal, does not neces
sarily mean the actual use of a flag, ,but by 
figure ' of speecli the word is used in the sec
ondary sense and signifies a signal given as 
with a flag, that is to say, as by a waving of 
the hand for the purpose of communicating 
information. Bergfeld v. ' Kansas ,City Rys. 
Co., 285 Mo. 654, 227 S. W .. l�, 110. 
-Flag, d�ty of the. This was an ancient cer
emony hi acknowledgment of British sover
eignty over the British seas, by which a for
eign vessel struck her flag and lowered her 
top-sail on meeting the British flag. 
-Flag of the Un ited States. By the act entitled 
"An act to establish the flag of the United 
States," (Rev. St. §§ 1791, 1792 [4 USCA §§ 1, 
2]), it is provided "that, from and after the 
fourth day of July next, the flag of the United 
States be thirteen horizontal stripes, alfernate 
red and white ; that the union be twenty 
stars, white in a blue field ; that, on the ad
mission of every new 'state into the Union, 
one star he added to the union of the flag ; 
and that such addition shall take effect on the 
fourth day of July then next succeeding such 
admission." 

.;...Flag of ' truce'. A white flag displayed by 
one of two belligerent parties to notify the 
other party ' that communication and a cessa
tion of hostilities are desired. 

-.Law of · the flag. See Law. 

FLAGELLAT. Whipped ; scourged. An en
try on old Scotch records. 1 Pitc. Crim. Tr. 
pt. 1, p. 7. 
FLAGRANS. Lat. Burning ; raging ; in 
actual perpetration. 

FLAGRANTLY AGAI NST EV I DENCE. So 
much against weight of evidence as to shock 
conscience and clearly indicate passion and 
prejudice of jury. Smith v. Commonwealth, 
216 Ky. 813, 288 S. W. 752, 754. 
FLASH CHECI{. A check drawn upon a 
banker by a person who has no funds at ' the 
banker's. and knows that such is the case. 

FLAT. A place. covered with water ·too shal
l.ow for navigation with vessels: ordinarily 
used ior commercial purposes. . The space be
tween high and low water mark along the 
edge of an arm of the sea, .bay, tidal river. 
etc. Thomas v. Hatch, 23 Fed� Cas. 9'46 ; 
Church v. Meeker, 34 Conn. 424 ; Jones v. 
Janney, 8 Watts & S. (Pa.) 443, 42 Am. Dec. 
309. 

A floor or separate division of a floor, fitted 
for housekeeping and desigil.ed to be occupied 
by a single family. Cent. Diet. · ·  A building, 
the various floors of which are fitted up as 
flats, .,either residential' ,  or business. 

FLATTERY. False or excessive praise, in
sincere .complimentary language or conduct. 
Smith v. State, 13 Ala, A'pp. 300, 69 So. 402, 
404. 
FLAV IANUM J US. In Roman law. The ti� 
tle of a ,book containing the forms of actions, 
published by Cneius Flavius, A. U. C. 449. 
Mackeld. Rom. Law, § 39. Calvin. 

FLEpTA. A feathered or fleet arrow. 
Cowell. 
FLEDWI TE. A discharge or freedom from 
amercements where one, having been an out
lawed fugitive, cometh to the place of our 
lord of his own accord. Termes de 1a Ley. 

The liberty to hold court and take up the 
amercements for beating and striking. Cow
ell. 

The fine set on a fugitive as the price of 
obtaining tll;e king's freedom. Spelman . .  

FLEE FROM J UST I CE. To leave one's home, 
residence, or known place of abode, or to con

-Flagrans bel lum. A war actually going on. ceal one's self therein, with intent, in either 

-Flagrans crimen. In Roman law. A · fresh 
or recent crime. This term ,designated a 
crime in the . very act of its commisSion, or 
while it was . of recent occurrence. 

case, to a void detection or punishment for 
some public offense. Streep v. U. S., 100 U. S. 
128, 16 Sup. Ct. 244, 40 L. .  E9" 360 ; Lay Y. 
State, 42 Ark. 110 ; U. S. v. O'Brian, 3 DW� 
881, Fed. Cas. No. 15,908 ;.: United States . v. 

_Flagrallte beUo. During an actual state of Smith, 4 Day (Conn.) : 125, Fed. Cas. No. 
16,332 ; State v. Washburn, 48 Mo. 241 ; E..� war. 

':"'Flagrante ' deUcto. In the very act of com-
mitting the crime. 4 BI. Comm. · 307� :. 

�LAG'RA�t DE:Lrr. In Fl'eJlC� JaW. ; A 
crime which is in a�tual pfoce� of, pe�tra� 
tion 01' which has; jUl3t been comm1tted� ' CQde 
dlID�tr. : Grim. �rt . •  1. 

'. , ' 
; 

. 
f . : 

patte Austin, 129 Miss. 869; 98 So. 369 ; Fere
bee v. u. s. (C. C. A.) 295 F. 85�, '85l. 
FLEE ·TO THE··WALL. A. .·metaphorical ex� 
pression, 'used ill connection with homicide 
dQne ili self-defense, Signifying the, exhausti0Il 
of'every p()ssJ,ble . �e�ns"ot escape, '  or oi avert
hlg the',assault, oefo;te -kiil1ng .. the '�sj,lUaIit ... -: . ' " , , , ,\ , ,. • ... , . ,. .  '," .. . • I . , ) . . .i. :'. _ " , :  . :  : "  ' • •  J 



FL,.�ET. A place where the tIde 'flowS ;,, '11 
creek, or Inlet of water ; a company of ships 
or navy ; a prison in London (so called from 
a river or ditch formerly in its 'vicinity,) now 
abolished by 5 & 6 Viet. c. 22. 
FLEM. In Saxon and old English law. A 
fugitive oondman or villein. Spelman. 
, The privilege of having the goods and fines 
of fugitives. 

FLEMENE FRIT, FLEMENES FRI NTHE, or 
FLYMENA FRYNTHE. (A corrupt pseudo
archaic form is jlemena-firth; representing 
the old law Latin form, jlemenaferth, of the 
Anglo-Saxon {lyman fyrmth or {lymena 
fyrmth. Cent. Dict.) The reception or re
lief of a fugitive or outlaw. Jacob. 

FLEMESWITE. The possession of the goods 
of fugitives. Fleta, lib. l, c. 147. 

FLET. In Saxon law. Land ; a house ; 
home. 

FLETA. The name given to an ancient 
treatise on the laws of England, founded 
mainly upon the writings of , Bracton and 
Glanville, and supposed to have 'been written 
in ' the time of Edw. I. The author ' is un
known, but it is surmised that he was a 
judge or learned laWYer who 'was at that 
time confined in the Fleet prison, whence the 
name of the book. 

FLICHWITE. In Saxon law. A fine on ac
count of brawls and quarrels. Spelman. 

FLI�HT. In criminal law. The act of one 
under accusation, who evades the law ,by vol
untarily withdrawing himself. It is presump
tive evidence of guilt. U. S. v. Candler (D� 
C.) 65 Fed. 312 ; State v. Pettit, 74 Wash. 510, 
133 P. 1014, 1019 ; Wettengel v. State, 30 Oklo 
Cr. 388, 23(i P. 626, 627 ;' Goforth v. State, 
183 Ala. 66, 63 So. 8 ;  People V. Hischo, 262 
Ill. 596, 105 N. E. 8, 11 ; State V. Turnage, 
101 S. C. 478, 93 S. E. 182 ; Gilbert V. State, 
20 Ala. App. 28, 100 , So. 566, 568 ;  State v. 
Silvey (Mo. Sup.) 296 S. W. 128, 131. ' 

F LOAT. In 4.merican l�nd law, especially in 
the western states. A certificate authorizing 
the entry; by the holder, of a certain quantity 
of land not yet specifically selected or located. 
U. S. V. Central Pac. R. CQ. (C. C.) 26 Fed. 
480 ; Hays v. Steiger, 76 Cal. 555, 18 Pac. 670 ; 
'Wisconsin Cent. R. Co. v. Price County, 133 
U. S. 496, 10 Sup. 'Ct. 341, 33 L. Ed. 687. 

'FLOATABLE. Used for floating. A float� 
able stream is a stream used 'for fioating logs, 
rafts, etc. Gerrish v. Brown, 51 Me. 260, 81 
Am. Dec. 569 ; Gaston v. Mace, 33 W� Va. 14, 
10 S. E. 60, 5 L. R. A. 392; 25 Am. St. Rep. 
848 ; Parker v. Hastings, 123 N. C. 671, 31 
S. E. 833 ; Burner V. Nutter, 77 W. Va. 256, 
87 S. E� 359, 361 ; Fortson Shingle CO. V. 
Skagland, 77 Wash. 8, 137 P. 3M, 305. 

FLOATING BOG. ' ,A milss of grass reeds ior 
other acquatic vegetation growing and float
ing .011 the water which may , become frozen 
into the ice in winter, and in high water is 
carried on the surface and brokel) otr and 
inay ,be moved by winds and currents to deep 
waters, where it disappears as sediment, and 
its formation in the summer season indicates 
a substantial amount of water 'between it and 
the soil forming the bed of the water, which 
may be navigable. Attorney General v. :aay 
Boom Wild Rice & Fur Farm, 172 ' Wis. 363, 
178 N. W. 569, '572. 

FLOAT I NG CAP ITAL (or circulating cap
ital). The capital whi·ch is consumed at each 
operation of production and reappears trang. 
formed into liew products. At each sale of 
these products the capital is represented in 
cash, and it is from its transformations that 
profit is derived. Floating capital includes 
raw materials destined for fabrication, such 
as wool and flax, products in the warehouses 
of manufacturers or merchants, such as 
cloth and linen, and money for wages, and 
stores. De La veleye, Pol. Ec. 

Capital retained for the purpose of meeting 
current expenditure. 

' .  

FLOAT I NG DEBT. By this term is meant 
that mass of lawful and valid claims against 
the corporation for the payment of' which 
there is no money in the corporate treasury 
specifically designed, nor ' any taxation nor 
other means of providing money to pay par
ticularly provided. People v. Wood, 71 N. 
Y. 374 ; City of Huron v. Second Ward SaV'. 
Bank, 30 C. C. A. 38, 86 F. 276, 49 L. R. A. 
534. 

Debt not in the form .of bonds Dr . stocks 
bearing regular interest. Pub. St. Mass. 
1882, 'p. 1290� State V. Faran, 24 Ohio St. 
541 ; People V. Oarpenter, 31 App. Div. 603, 
52 N. Y. S. 781. 

FLOATI NG POL ICY • . . A floating policy is one 
intended to supplement specific insurance, and 
attaches only when the latter ceases to cover 
the risk, the reason for the creation and the 
purpose of . . such policy , being to provide in� 
demnity for property which cannot, becauSe 
of its frequent change in location and quanti� 
ty, be covered by specific insurance, . and by 
its terms . it cannot become . operative until 
the prior insurance has been exhausted. Wil
son CO. V. Hartford lfir�. Ins. 'Co., 300 Mo. 1, 
254 S. W. 266, 282. 

FLODE-MARI<. . Flood�mark, Jiigh�water 
mark. The mark which the sea" at flowing 
water and highest tide, makes on the . shore. 
Blount. . 

'FLOGGfNG. Thrashing or beating' with a 
whip or lash. In Amerka, the act of June 
4, 1920, c. 227;' subchapter II, § 1, 41 Stat 795 
(10 . USCA § . 1512) prohibits, as to the army, 
"cruel and unusual punishments of . every 
kind, includin�r flogging." . 'Flogging . is like-



wjs� proh1l?�1!dj,ll\" th� .�a�i(; §�, �� ll�g .. 
§; 1�� art.��� ; ,  " ,  " , ; ; ' :.; " c "  ' "  

a::L:OOD. : A:Il:;iIlUIld�tion . of :water �ver' laIid 
p�t' u����ii�r¥f�� ':by,..i�. : ' S;�cfa�' �cc�*ent i� 
�p. :Ac�, of. G(}q.! �cH�nry V" a 0.0." 4 Harr� 
met>: ,'449. See : 'Act" of' God. ' ' Of ' variaBle 
�!:����: �\��� ',��.;tu1� �: :�ti�r, " :��r,?��; 

Ordinary ,
.

aR'd Exf,raordln�rY" Flood� 
" ;Extraqrdimiry or i un�re�erited .fiodds/'fi� 
Hoods which are of stich �Il1istia,l 'oc&rrei;tce 
that they could not have" Deen :Ioreseeil J:)y 
ll1en 9,f; :Q,:r4inary , expe:r���,,�n(,!l l,P.l11tlm�. 
Ordin�ry , ,floods , ar� ,th(}�e; :th� :()�u,r.r;ence , pf 
wb.��h .may; " :be . reasonably : iant�cipated; ,from 
the ,general" experienoo Qf,men ,resiaing in the 
J"eg�P:I1-nW.her..e sucbi , fiop(ls ,�appen. , Soules: y,. 
NOllthflf:rlt ,:rae. Ry. qo�" ;34 N,. ; D; 7� l,5.j7: N'.' W. 
82�u � 8�0, 1 �. , ;R. A. , 191;7 lA, 50,1 ;  , Ei�land , ,;v� 
Cas,ey (C� Ol A.) 12 ';A. ,�'i 1�,. 179.)266 , ;F. 821, 
82.3 ; : CJ.e�e�ts v. , ,  rl1�l)J� Utility Co., , 119 
�n,.; .l1l,O, ,237 , P. : 1062, 1065. , !  

' 

I' , : , , , ' , ' ;  , " ' : ' , 
FLOOD WATERS. Waters , el;Qaping f:rom a 
p,a;t.u,ral wat.:�r ,c()urse in ti:rq.e qf, ,flood or , ov:er
flow. Where a stream ,:C:!R�n,g ()ut of tpe 
mouth of a canyon has left a cone of detritus 
and, ' flows ndown' one side " thereof"�b'tit, 1.n� a 
tiDie of high water it breaks, out of its cbaJi": 
OO 't0 fiow : down the other' slope of the cone, 
such watem' are ·�!flood waters"" running 'wild, 
and any· property ' ownell' threatened therebY 
has the iright to proteet �himself against them 
as best ;he: can, -the waters not being f�su:i'faee 
,waterslUn the technical sens�, it being imma
terial , tbat the: escaping, waters have made 
for themselves a channel or follow some nat
uraItchannel, gulley,: or depression· -to come to 
defendant property . owner�, who :bas protected 
himself against · them, ,as a stream, instead -of 
spreatiing ' OJ1t over the ' grounrl. : Hotton 'v. 
Goodenough, 184 Cal. 451, 194 P;,, 34;, 35 ; MotI 
v. B9yd� ,�16 �ex. , 8�, � S:, JV� ,  4:)8, �� ; 
, Se�r't' v. Co9k, 7'4 Cal. App:; 528, 241 ' :r>41S, 
�20 ;.' ! Tex'as iCo. v. :BUrkett. 117 'Tex'� 16; 296 
S. W,' j273� 276 ; ' �oinson v. ' La Fetra, lSO 
Cal. rr71, ' 183 'P. 1'52 ; ' Herminghaus v. South
ern Cartf<>rnla Edison Co., 200 Cal. 81, 252 P. 
607�'''6ib.- ' " " 

, , 
rti..OOR. A sectioIi of a building between 
lioriZorititl planes. ' Lowell ' v. Strahan, 145 
MaSs. 1; 12 N. E. 401" l :Am. :Sf; Rep. 422. 
!A story, inchiding outer - walls: ; Leominster 
Fuel 00. v. Scanlon, 243 Mass. -126, 137 N .. E .. 
27,1" 24, A.� L. R�, 1459. �e wqrd �'!l0()r�' P.1�y 
mean the ' mere bottom plane of an inClosure 
or ' artifichll stru'ctute, the surfElCe 'on which 
w� �8.Ik, ride, or ti'ilvel, or it may mean 'such 
'surface or plane, together with the tinibei-S, 
framework, and �aterials which enter inm 
an,d, . fqr,m . part of its construction� S,� of , the 
,word '�flooringt If ,�e4 " W�thout reference 
t� At; �ni<;t�re. 1n Jts c�W:piet��> �orin. it wOl\�d 
ordinarily �nv;�y , ,tb,e lde:i :of ,IIl�t�rlals. suita .. 
bie: fo;r;�, iJ.l��nstr,ug�p'�; a. :ii9�t ,or 'l� � �¥J 

f::��\,��t�i)��'�1� fr
fi���7k����1;l <" I' ''' :� " �" """ '" : , :  ' "  , ; , " L ,  " 0:. '" ' � ' :  . , , " ' '- ' ' ,  

\,Vith. ,I:�feren:ce to a, cOlI!plete�t structur�1 it 
�18Y' lile�,�, 'eith�:r ',ili.e, ,����ria�s. 'pf' w0hi,c�, :tlie 
floor is ' composed; or " the' completeq, tl00r 
structure. When not' attemptblg' to. spOOR 
with. t�clmic�1. ;exactness, tAe, :words 'fft�)().r',t 
and "1J,QPling�' ma� ,be, ' and oft�" are, used. as 
liyD,onylPous or interchaI;tgefl,ble, t�J,"ms. ; �ar 
Rapids & 1\1. C. R. Co. v. City of C�da,r Rapid;s. 
173 Iowa, 386, 155 N. W. 842 ; Missouri Pac� 
n. ,, �ffi ' v� Bolt�(-C; ' O;"A.;;); 293- F; 1.55, '157. " i 

A ,  ' term: '  �ed metap'hGP-kIl.IlY, JiJf " patlia .. 
mentary " 'Practice� ,to" denote t'he ' , exclusive 
right to ' address the' bddy: i in! session. A 
member who 'has been · recbgnizedj, ;hy<the 
cbairma;n; and' who' is in " order, is said , to 
"have the : ftoor," until hls ' remarks are con� 
c,lud�d. . , Sim�larly, t,he "lloor , Qf the, ,hOUse',' 
means tbe maiii paft ot' the liaJ1 where'the 
members sit, as ' distinguished from' the gal
lel'ies, or froDl the corridor�,9r :lobbcies. ! 

In England, the floor of a court is . that 
part between the judge's bench and the front 
�O:.w, of ' counseL " Litigants ,  ,appea:ring , 'in ' per-
SO!), in tb,e high, �oUJ:t or: ,eourtl of appeal, are 
:supposed tQ;address: the couJit, from ' the floor. 
FLO REN!I NE 'P,�NOEC+S." '�,A COPY 'o� , 'the 
Pimd¢cis , 'dlscov�red . a.ccidenti'llIy " about . the 
�ear 'h37, at &na1phi, a 'town" in Italy, near 
Ss:lerno. , , ' Fr�nf Amalphl, the ' cOpy , found ,its 
way' tO Pisa', and; Pisa: ha viiig ' stibD;litted to 
the Florentines in 1406, the 'copy was removed 
�n, great triqmphto FI()rence. B� �tre,c;tiqn ,of 
the magistrates of the town;lt was'lmme<!late
Iy bomid in a superb manner; and deposited in 
a , co�tly che�. Forlllerly, the�e , Pandect$ 
were Show:n 'only ,py, torch�iigllt, in th� 'pies� 
�pge O't . ,t�o; magistrates, and ' t�o, C.�terci�n 
monks, , with Jheir 'lleads uncovered. Tbey :ha¥e bee� , successively collated , by �oUtian, 
BqlogJ1,fni, and , Antonitis' A,1;lgUst1nlls. An 
e�a� ' copy of ,them was Pllpli$hed , in' 15f)3 by 
FranciScus Taurellus. )for : its aoccuracy and 
bea�ty,� ; this edjtion ranks ' high amon� the 
oi'na,nients of !h,e pr�ss. , B,renchmJl,rt, whO' col
lated, the manuscript ,about 171(), ' refers it to 
tbe' Siith,·century� Butl: HO'r� Jur. : QO, 91. .. , . '. " , . ' ' :" , . 
FLOR I N. A coin originally made at Flor
ence, 'now of the value of aboUt two , EngUsh 
shillings:. ' ' 

FLOTAGES. Such things as� by aceident 
floo:t an the top of ,great rivers or the sea. 
Bl'Qunt. ' ' 

A �ommission paid to; water baili1Is. Cun. 
Dict� 

FL.OTSAM, FLOTSAN. A ,name:for', �-l1e,goo� 
,whi-ch, float upon th� � w:hen cast over:board 
ft)r th,,e saiety of" th� ship, or, .when a ship 
��, S!IDk� ' " �ist1nguished frQm :'�j;etsalIl" an� 
"l�ganY 1Jract. li�. 2, : c., .5 ; , 5; 'Coke" ,1� ; 1 
�l. ComJll. 292. ,  ,-" 'f " , ' 

'�tQtiD�M�R.I<�� ' j� oid Jb�ii&h,JJiw,� mgb� 
water �#k ;'{\,#oO��.�� ' A:¥47�" i��r- " 
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FLOU RfsH. 'T� '�ct 'of bra�dishhig Or 'lv8.V
ing ; a swinging ' or w:hirling movement as 
flourish of a whip or sword ; to fling or whirl 
about while holding in the hand, brandish, 
flaunt, as, he flourished his whip. State v. 
Boyles, 24 N. M. 464, 174 P. 423. 

vl�it�n UpOil S'lich inquii'y. Abolished 'bY'  7 " 
8 Geo. IV. 'c.: '2s. Wharton. 
FLY I NG SWI TCH. In railroading, a flying 
switch is ' made by uncoupling the cars from 
the engine while in motion, and throwing the 
cars onto the side track, by turning the 
switch, after the engine has passed it upon 
the main track. Greenleaf v. Illinois Cent. 
R. Co., 29 Iowa, 39, 4 Am. Rep. 181 ; Baker 
v. Railroad ' Co., 122 Mo. 533, 26 S. W. 20 ; 
Hanson v. Chicago, M. & St. P. R. 00., 157 
Wis. 455, 146 N. W. 524, 525. 

FLOWAGE. The natural flow or movement 
of water from an upper estate to a lower one 
is a servitude which the owner of the latter: 
must bear, though the flowage , be  not in a '  
natural water course with well defined banks ; 
Leidlein v. Meyer, 95 Mich. 586, 55 N. W. 367 ; 
Ogburn v. Connor, 46 Cal. 346, 13 Am. Rep. 
213 ; Gray v. McWilliams, 98 Cal. 157, 32 P. FLYMA. In old English law. A runaway ; 

976, 21 L. R. A. 593, 35 Am. St. Rep. 163. fugitive ; one escaped from justice, or who 
has no "hlaford." 

FLOWI NG. Movement, as if in a current 
or stream. Homer Brooke Glass Co. v. Hart- FLYMAN-FRYMTH. See Flemene Frit. 

ford�Fairmont 00. (C. C. A.) 262 F. 427, 431. FLY -POWE R. A "fly-power" is a written' as
signment in, blank, whereby, on being attached 
to a stock certificate, the stock may be trans
ferred. Carlisle v. Norris, 215 N. Y. 400, 
109 N. E. 564, 565, Ann. Cas. 1917 A, 429 ; 
Oarlisle v. Norris, 157 App. Div. 313, 142 N. 
Y. S. 39-3, 396. 

F LOW I NG LANDS. This term has acquired 
a definite and specific meaning in law. It 
commonly imports raising and setting back 
water on another's land, by - a dam placed 
across a stream or water course which is the 
natural drain and outlet for surplus water on 
Such land. Oall v. Middlesex County Com'rs, 
2 Gray (Mass.) 235. 

FOAL, v. To bring forth young ; said of 
animals of the horse family. O'Rear v. Rich

Bract. fol. ardson, 117 Ala. App. 87, 81 So. 865, 866. 'FLUCTUS. 
25.5. 

Flood ; flood-tide. 

FLUME. Primarily, a stream or river, but 
usually used to designate an artificial chan
nel applied to some definite use, and may 
mean either an open or a covered aqu�duct. 
Talbot v. Joseph, 79 Or. 308, 155 P. 184; 186. 

FLUMEN. 
In Roman Law 

A servitude which consists in the right to 
conduct the rain-water, collected from the 
roof and carried off by the gutters, onto the 
house or ground of one's neighbor. ' Mackeld. 
Rom. Law, § 317 ; Ersk. Inst. 2, 9, 9. Also 
a river or stream. 

I n  Old Engl ish Law 
Flood ; flood-tide. 

FOCAGE. House-bote ; fire-bote. Cowell. 

FOCALE. In old English law. Firewood. 
The right of taking wood for the fire. Fire
bote. Cunningham. 

FODOE.R� Food for horses or cattle. In 
feudal law, the term also denoted a preroga
tive of the prince to be provided with corn, 
etc., for his horses by his subjects in his 
wars. 

FODERTORI  UM. Provisions to be paid by 
custom to the royal purveyors. Cowell. 

FODERUM. See Fodder. 

FOD I NA. A mine. Co. Litt. 6a. 

FCEDUS. In international law. A treaty ; 
a league ; a compact. 

Flumina et portus publica sunt, Ideoque jus 
p isoandi omnibus C6m m une est. Rivers and FCEM I NA V I RO' COl...O P ER,TA. A married 

ports are public. Therefore the right of fish- woman ; a feme covert. 

ing there is common to all. Day. II'. K. B. ' 
55 ; Branch, Princ. 

Fremlnre ab om nibus officiis civi libus vel pub
licis remotre sunt. Women are excluded from 

FLUM I NIE VOLUC,RES. Wild fo,,"l;  water- all civil and public charges or offices. Dig. 
fowl. 11 East, 571, note. 50, 17, 2 ;  1 Exch. 645 ; 6 Mees. & W. 216. 

FLUVI US. Lat. A river ; a public river ; 
flood ; flood-tide. 

Freminre non sunt cap aces de publicis officiis. 
Jenk. Oent. 237. Women are not admissible 
to public offices.' 

'FLUXUS. In old English law. Flow. Per 
fluxum et rejluxum maris, by the flow and FCENERATI ON. Lending money at interest ; 

reflow of the sea. DaI. pI. 10. the act of putting out money to usury. 

FLY FOR I T. Anciently, it was the custom 
in a criminal trial to inquire after a verdict, 

FCENUS. Lat. In the civil law. Interest 
on money ; the lending of money on interest. 

4'Did he fly for it?" After the verdict, even FCENUS NAUT I CUM. Nautical or maritime 
if not guilty, forfeiture of goods followed con- interest. An extraordinm;y rate of interes' 



agreed to .be, paid for th� 10::tI!,.of.money on the 
hazard of a voyage ; sometiriies called "u8ura 
maritima." Dig. 22, 2 ; ' Code, 4, 33 ; 2 Bl. 
Comm. 458. The e�traordinary rate of inter� 
est, proportioned to ' the risIc, demanded by a 
person, lending money on a ship, or on "bot
tomry," as it is termed. The agreement for 
such ' a rate of interest is also called "tcenu8. 
nauticum." (2 Bl. · Comm. 458 ; 2 Steph. 
Comm. 93.) Mozley & Whitley. 

FCENUS UNCIARI UM. Interest of one
twelfth, that is, interest amounting annually 
to one-twelfth of the principal, hence at the 
rate of eight and one-third per cent. per an
num. , TlIis was the highest legal rate of 
interes-t in the early times of the Roman re
public. see Mack�ld. Rom. Law, § 382. 

FCESA. In old records. Grass ; herbage. 2 
Mon. Anglo 906b ; C<>well. 

FCET"lC I DE. See Feticide. 

FCETURA. In the civil law. The produce 
of animals, and the fruit of other property, 
Which are acquired to the owner of such ani
ma 1R and property by virtue of his right. 
Bowyer, Mod. Civil Law, c. 14, p. 81. 

FCETUS. In medical jurisprudence. An un
born child. An infant in ventre 8a mere. 

FOG. In maritime law. Any atmospheric 
condition (including not only fog properly so 
called, but also mist or falling snow) which 
thickens the air, obstructs the view, and so 
increases the perils of navigation. Flint & 
P. M. R. Co. ' v. Marine Ins. Co. (C. n) 71 
]j ..... 210 ; Dolner v. The Monticello, 7 Fed. Cas. 
859. 

FOGAG I UM. In old English law. Foggage 
or fog ; a kind of rank grass of late growth, 
arid not eaten in summer. Spelman ; Cow" 
ell. 

FOI . In French feudal law. Faith ; fealty. 
Guyot, Inst. Feod. c . . 2. 

794.  

government. The name was also given to 
any ' sort of a pop'ular asseinbly. See Spel� ! 
man '; 'Manwood ; Cil·nnirigha�. 

FOLC-LAND. In Saxon law. Land of the 
folk or people. Land belonging to the people 
or the public. 

Folc-Iand was the property of the community. It 
might be occupied in common, or possessed in sever
alty ; and, in the latter case, it was probably par
Celed out to individuals in the folc-gemote or court 
of the district, and the grant sanctioned by the free
men who were there present. But, while it continued 
to. be folc-Iand, it could not be alienated in perpetu
ity ; and therefore, on the expiration of the term for 
which it had been granted, it reverted to the com
munity, and was again distributed by the same au
thority. It was subject to many burdens and ex
actions from which boc-Iand was exempt. Wharton. 

FOLC-MQ-TE. A general assembly of the 
people, under the Saxons. See Folc-Gemote. 

FOLC-RI GHT. The common right of all the 
people. 1 Bl. Comm. 65, 67. 

The jus commune, or common law, men
tioned in the laws of King IiJdward the El
der, declaring the same equal right, law, or 
justice to be due to persons of all degrees� 
Wharton. 

FOLD-COU RSE. In English law. Land to 
Which the sole right of folding the cattle 
of others is appurtenant. Sometimes it means 
merely such right of folding. The right of 
folding on another's land, which is called 
"common foldage." Co. Litt. 6a, note 1. 

FOLD-SOI<E. A feudal service which con
sisted in the obligation of the tenant not to 
have a fold of his own but to have hig sheep 
lie in the lord's fold. He was said to be con-
8uetu8 ad foldam, tied to his lord's fold. The 
basis of this service is thus expressed by a 
recent writer: "It is manure that the lord 
wants ; the demand for · manure has played 
a large part in the history of the human race." 
Maitland, Domesday Book .76. In East An
glia the peasants had sheep enough to -make 
this an important social institution ; id. 442. F.O I NESUN. In old English law. The fawn

hig of deer:. Spelman. FO'LDAGE.. A privilege possessed in some 
FOI RFAULT. In old Scotch law. To for- places by the lord of a manor, which con
feit. 1 How. State Tr. 927. s-ists in the right of having his tenant's sheep 

to feed . on his fields, . so as to lllanure the 
FO I RTHOCHT. In old Scotch law. Fore- ' land. The name of foldage is also given in 
thought ; premeditated. 1 Pitc. Crim. Tr. parts of Norfolk to the customary fee paid 
pt. 1, p. 90. to the lord for exemption at cel"tain times 

FOI  TER:ERS� Vagabonds. Blount. 

FOLC-GEMOTE (spelled, also, folkmote, fo1o
mote, to1kgem.ote ;- from folc, people, and fie
mote, an assembly). In Saxon law. A gen
eral assembly of· the people . in a town or 
shire. .It . appears to have had judicial func
tions of a -limited nature, and also to have 
discharged ' poiitical officesj such· as deliberat;. 
int(upon the ' affairs of the commonwealth or 
compl8:i�i�g of. misgove�Il��llt,; AA9. PfQbably 
Posses�4 ,cQnside�afb�e w,wer� -R�. io��1.. �l.f� 

from this ti.uty: Eiton, COm. 45, 46. 
FOLGARI I .  Menial servants ; followers. 
Bract. 

FOLGERE. In 01d English law. A freeman, 
who has no hotise or dwelli"ng of " his own, 
but" is the follower . or retainer . of .. another, 
(heorthfrest,) f()r wh6m he 'performs ' certa:in 
prediaJ �ervices. '. ' 



F6LGOTH. Omcfal dlgn1t1� , ' 

FOL I E  BRIGHTI QUE. S�� Insanltr. 

EO:L I E  C I R,CULAI RE. See Insanity. 

FOL I O. A leaf. In, , lthe ancient , lawbooks 
it was the custom to number the leaves, in

FONSADERA� " rri SpaniSh law. : Any tribute 
or loan granted,- to the king for the pUrpose' 
of enabling ' him to' defray the ' expenses O'f a 
W� 

, 

FON,T A.NA. A fountain or , spring. Bract. 
fol. 233. 

stead of the pages ; hence a folio would in- FOOT. A measure O'f length , cOntaining 
elude both sides of the leaf, or : twO' , pages'. , twelve , inches or one�third of it yard. The references to' these books are made by'the The base, bottO'm, or foundation of anynumber of the folio, the letters "a" and "b" thing ; , and, by , metonomy� the end Or termibeing added to , shoW which of the :two page� ; nation ; as the f06t of a fine� '  is intended ; thus "Bradon, fo1. 1000,." The, . terminal part of the leg. �no v. 

A large sizEl, of bO'ok, the Page being O'b- Holmest 238 Mich. 572; 214 N. W. 174, 175. 
tained by folding the sheet of paper O'nce only , That part of leg at or belO'w ankle ' joint; in the binding. l\Iany of the ancient lawbooks Mills v. Mills & CO'nnelly, 214 Ky. 675, 283 are folios. S. W. 1010, 1011. 

In computing the length O'f written legal 
documents, the term "folio" denO'tes a certain FOOT OF THE F INE. The fifth part O'f the: 
number oi words, fixed Iby statute in sO'me conclusion of a fine. It includes the whole 
states at one hundred. ma:tter, reciting the names O'f the parties, day, 

The term "folio," ,When used ' as a measure, for 
'Computing fees or compensation, or in any legaf 
proceedings, means one hundred , words, counti�g 
�ery figure necessarily used as a word ; and any 
portion of a folio, when in the whole draft or fig
ure there Is not a complete folio, , and when there 
is any excess 6y'er the last folio, shall be cdmputed 
as a folio. Gen. St. Minn. 1878, c. 4. I 1, par. 4 (Minn.' 
�t. 1927, § 10933)., 

. ' -

FOLK...;LAND ;  FOLK-MOTE. See Folc
Land ; Folc-Gemote. 

FOLLO'W. To cO'nfO'rm to, comply with, or 
be fixed or determined by ; ' as in the expres
sions "costs fO'llow the event of the 'suit," 
"the 8itu8 of personal property follows that 
of the owner," "the offspring follows the 
motlier," (partit8 8equitur venirem). 

To walk in, to attend upO'n closely, as a 
profession O'r calling. Spears v. Ford, 197 Ky. 
575, 247 S. W. 713. 

year, and place, and before whom it was 
acknowledged or levied. 2 B1. CO'mm. 351. 

FOOT POUN,D. A unit O'f energy, O'r wO'rk, 
equal to work done in raising O'ne pound avoit-: 
dupois against the force of: gravity to, the 
height O'f one foO't. Webster, Diet. Healey v. 
Moran Towing & Transportation 00. ' (0. C. A.) 
253 F. 334, 337. 

FOOTGELD. In t1).e fO'rest law. An amerce
ment for not cutting out the ball O'r cutting off 
the claws of a dog's feet, (expeditating him.) : 
'l'o be quit of footgeld is to' have the privilege 
of keeping dogs in the forest ufI.lawed with
out punishment or cO'ntrol. Manwood. 

FOOT-PRINTS. In the law of evidence. ' 
ImpressiO'ns made upon earth, snow, or other 
surface by the feet of ,persons" or by the shoes, 
boO'ts, or other covering of the feet. Burrill, 
Circ. Ev. 264. 

FON'DS ET ,B I EN,S� Fr. In French law. FOR,. ' Fr. In -French law. A tribunal. Le' 
Goods and 'effects. Adams v. Akerlund, 168 for interieur, the interior fO'rum ; the tribunal 
Ill. 632, ,48 N. E. 454. ��

,
:��SCience. Porth. ObI. pt. 1, c. 1, ,§ 1, ar� 

The French words "fonds at biens," translated , as 
"goods add effects," include realty, as they appear 
ih the following terms Qf' a , treaty between the Unit
ed StatEls; and, Sweden : "The subjects ()f the . con
tracting parties in the respective states may freely 
dispose of their goods and effects, either by testa
ment; donatiqn, or otherwise, in favor . of s.uch , per� 
sons as they think proper ; and their heirs, in what
ever place , they ' shall reside, shall receive ' the 8UC� 
cession even ' ab intestato, either in person or by 
tJIeir attorney." , 8 U. S. St. at Large, p. 64. art. 8. 
Erickson v: Carlson, 95 Neb. 1'82, 145 N. W. 352. 

FONDS PER,DUS. In French law. A capi� 
tal is said to be invested a fond8 perdu8 :when 
it is stipulated that in consideration of the 
payment of an amount as interest, higher 
than the normal rate; the lender shall , be re
paid his capital in this , manner. The borrow
er,  after paying the fnterest during' the peri
od determined, is free as regards the cap
ital its'elf. Arg. Fr. Merc. Law, 560. 

FOR. Instead of j on behalf of ; in place 
of ; as, where O'ne signs a note or legal in
strument "forJl another, this fOrm.ula im
porting agency O'r authority. Emer�on v. Hat 
Mfg. 00., ' 12 Ma�s. 240, 7 Am. Dec. 66 ; DonO'
van v. Welch, 11 N. D. 113, 9O N. W.� 262 ; 
Wilk,s V. Black, 2 East, 142. 

During ; throughout ; for the 'period of ; 
as, where a notiee is required to be published 
"for" a certain num'b�r O'f weeks or months. ' 
Wilson' v. Northwestern Mut. L. Ins. Co., 65 
F. 39, 12 C. ·C. A. 505 ; Northrop v. Cooper, 
23 Kan. 432 ; Burdine, v. Sewell, 92 Fla. 375, ' 
109 So. 648, 653 ; Chicago, St. P., M. & O. 
Ry. CO. V .  �aneroft Drainage Dist. (C.  C. A.) 
219, F� 103, 106 ; Hanson ,v. Gpldsmith, 170 
Cal. 512, 150 P. 364 ; WatsO'n v. Oity of Salem, 
84 Or. 666, 164 P. 567, 568 ; State V. Kuhner" 
107 OhiO' St. 406, 140 N� E,; 344, 346 ;' . Liver
Pool & Londou & Globe Ins. Co. v.

' Biggers, 



71 OkI. 47. 17�, P. 242, 248 ;: :Myak� /,Oo. i?' 
EdwarQs, ,{i8 ,Fla. < 3S2, 67 So.: 217,, 224. 

In c.onsideration fO:r ; as an ;equivalent for ; 
in exchange for ; ill place of ; as where prop., 
erty is agreed to be given "for" other proper
ty or :"for" services. Norton v. WoodrUff; 2 N; 
Y. 153 ; Duncan v. Franklin Tp., 43 N. ; J. Eq�' 
143, 10 A. 546 ; Mudge v. Black, Sheridan & 
Wilson (C. C. A.1224 F .. 919, 921. 

Belonging to, exerc1.sing authority or func
tions withiu ; as, where one describes himself 
as "a notary public in' and for the Said coun-
ty." , 

. 

By . reason of ; beea use of ; on account of ; 
with respect to ; for benefit of ; for use of';. 
in consideration of. Basler v. ' Sacramento 
�lectric, Gas & .Ry. Co: , 100 Oal. 33" 134 P. 
993, 994 ; ElJIlore-Schultz Grain Co. v. Stone
brakeF, 202' Mo. App. 81, 214' S:;: .W. 216, ,221 ; 
Work v. U. S. ex reI. Rives; 54 App. D. 0. 84, 
295 F. 225, 226. 

FOR ACCOUNT OF. This for�ula, uSed �n 
an indorsement of a note or draft, futroduces 
the name of the person entitled to: receive the 
proceeds. : "Freiberg v. Stoddard, 161 ;Pa� 259, 
28 A. 1111 ; White v. Miners' Nat; , Bank, 100 
U. S. 658, 26 L. Ed. 250 ; Equitable Trust Co. 
of " New 'York -v • .  Rochlfug, ' 275 U. S. · 248, ' 48 
S. Ct. 58, 59, 72 L. Ed. 264. 

FOR AND DUR I NG SUC.H T IME, FOR 'SO! 
LONG AS. Temporarily. 'Bmdine v. Sewell, 
92 Fla., 375, 109 So. 648, 653. 
FOR AT LEAST. As applied to a number of 
days 'required for notice. this phrase include� 
either the first or last day, but not both. 
Stroud Vo Water Co., 56 N. J. Law, 4221 28 Ai 
578: 

F,OB CAUSE. With reference to 1Jhe powe� 
of removal from Office, this term means some 
cause other than the will or pleasure of the 
removing . 4:nthority, that , is, some cause re
lating tqo the c�nduct, ability, fitness, or com
petence of the oflic�r.· Hagerstown Street 
Com'rs v. Williams, 96 Md. 232, 53 A. 923 j 
In re Nichols, 57 How. Prac. (N. Y.) 404. 
FOR COLLECTION. A form of indorsement 
on a note Q11; check where it is not intended 
to transfer title to it or to give . it credit or 
eurrency, . but . merely' to anthori?;e the trans
fe!ee, to collect the amount of. it. Qentr�i R. 
Co. v. Bank, 73 Ga. ,383 ; ,  Sweeny v. Easter, 
1 Wall. 166, 17 L. Ed. 681 ; Freiberg v. Stod
dard, 161 Pa. 259, 28 A. lll1 ; National Shaw
mut Bank pf Boston v. Barnwell, , 14:0 Miss. 
816, 105 ,So. 462, 463 ; First Nat. Bank v. Fed
eral Reserve Bank of Kansas Oity, Mo. (0. 0. 
A.) 6 F.(2d) . 389, 343.. But s�� In re Ziegen-

, hein (Mo. �pp.) 187 S . . W. 89-3, . 895. 

that" Is a pos1tive, allegat1()n� �� : -tQat 
whereas" is a recital. ' Ham. N. P. 9. ' ' . .  .1 ' .  

': : . . ... ' ., .  , . .. > " :, ; >�:n" :-� : _�� .! FOR THAT WHEREAS. In pleading. For
mal words introducing the stateIrieift ;8:1l the 
plaintiff's case, by way of recltal, in his decl�:
ratIon, in all 'actions except trespasS. 1 1nstr. 
Oler. 170 ; 1 Burrill, Pro 127,' ' In  trespa�� 
where there was no recital, the . expression 
used was, "FoJ; that." ld. ; 1 Inst. Oler. 202. 

FOR USE. (1) For the benefit or advan�& 
of another. Thus, where an assignee is oblig
ed to sue ih the name of his assignor, the 'sliit 
is entitled "A. for- use of :B. v; C." (2) For 
enjoyment or employment without destruc
tion. A loan "fo'r use" Is one in whi<!h the' 
bailee has the right to use and enjoy the arti
cle; but without consuming or destroying it,. 
ill which respect it differs , from a loan "for 
consumption;" In re Houk's Estate, 186 Cal. 
643, 200 P. 417, 418. 

FOR VALUE. See Holder. 

FOR VALUE RECEIVED. See Value , Re

ceived. 
FOR WHOM · IT MAY CONCERN. In a policy 
of ma£ine or fire insurance, this' phrase indi
cates that the insurance is taken for the bene
fit of all persons (besides those named) wh(j 
��y : have an insurable ' interest i:p..: the . sub.., 
ject. 

. .  , 

FORAGE. Hay and straw for horses" parti�:
ula,rly in the army. Jacob. 
FORAGI OM. 
threshed out. 

Straw when , the corn is 
Cowell. 

FORAI<ER ACT. A name . usually given to 
the act of congress of April 12, 1900, 31 Stat. 
J;.,. 77., c. 191 (4=8 ,USCA § 7aJ, et aeq.), whic}}. 
provided civil government for Porto, . Rico. 
See a synopsis of it by Harian, J., in Dow�es' 
v. Bidwell; 182 U. S� 244, 390, 21 S� at. 7JO,: 
45 L.  Ed; 1088. 

FORANEU'S. One from without ; a foreign
er j a  stranger. Calvillo 

FORATHE� In forest law. ' One who could 
make oath, i. . e., bear witness for ' another. 
COwell ; Spelman. 
FORBALCA. In old records. . A forebalk ;  
a balk (that Is,. an unplowed pie�e of :land} 
lying forward or next the highway. Oowell. 
FORaA,N N ITUS. A pirate ; an outlaw ; one 
banished. 

FORBARRER. L. Fr. To ' bar out ; to pre
clu,de ; hence, to . estop.' , 

' 

FOR PURPOSE OF. With the 'illtention of. FORBATUDUS. In old , ·English law. The 
State v. 'DerriCksoil, l W. W. Harr. :(Delo) ' 342, aggressor slain· 'in combat; . JaCOb. 

114 A. 286, 2S8� ! 'c" , 

" 

'" . 
.

' 
. Fpij.Bt:;A,R'AN ��� l '�h�cR�t.q� a.b�taining.fr�� 

FOR TH:AT.- IB, pleadmg: Words 'uS�4 �Q ip,.; pl'.o��e�I!-g ��iJ.$t iJ� 4�I�q1l,ent)le];),t()r ; d�;7 
tro4¥�; tth� a,llega,�An�, .of;8. . d�cl;r�ti�� l'�qt" lay in e:x:a,�t1.n�: , �e ·enf�r�Pl�t: of '.� �i��t ti 



inaulgence' granted to' a debtor . . ReYDolds :t'� 
Ward, 5 Wend. (N. Y.) 504 ; Diercks v. Ken
nedy, 16 N. J. Eq. 211 ; Dry Dock Bank v. 
American Life Ins., etc., Co., 3 N. Y. 354. 

Refraining from action. The term is used 
in this sense in general jurisprudence, in con
tradistinction to "act." 

FORCE . .  Power dynamically considered, that 
is, in motion or in action ; constraining pow
er, compulsion ; strength directed to an end. 
Usually the word occurs in such connections 
as to show that unlawful or wrongful action 
is meant. Watson v. Railway Co., 28 N. Y. S. 
84, 7 Misc. Rep. 562 ; Plank Road Co. v. Rob
bins, 22 Barb. (N. Y.) 667 ; Temple Lumber 
Co. v. Living (Tex. Civ. App.) 289 s. W. 746, 
749 ; Agee v. Employers' Liability Assur. Cor
poration, Limited, of London, Eng" 2.13 Mo. 
App. 693, 253 S. W. 46, 48 ; Colyer v. Skef
fington (D. C.) 265 F. 17, 61 ; Wilson v. State, 
103 Tex. Cr. R. 403, 281 S. W. 844, 846 ; Yar
brough v. Brookins (Tex. Civ. App.) 294 s. W. 
900, 902 ; State v. Massey, 274 Mo. 578, 204 
S. W. 541, 543 ; Hafner Mfg. 00. v. City of 
St. Louis, 262 Mo. 621, 172 S. W. 28, 34. 

Unlawful violence. It is either 8imple, as 
entering upon another's possession, without 
doirig any other unlawful act ; compound, 
when some other violence is committed, which 
of itself alone is criminal � or implied, as in 
every trespass, rescous, or disseiSin. Lambert 
v. Helena Adjustment Co., 69 Mont. 510, 222 
P. 1057, 1058. 

Power statically considered ; that is at rest, 
(;r latent, but capable of being called into ac
tivity upon 9'Ccasion for its exercise. Effi
cacy ; legal validity. This is the meaning 
when we say that a statute or a contract is 
"in force." 

I n Old English Law 
A technical term applied to a species of 

accessary before the fact. 

I n  Scotoh Law 
Coercion ; duress. Bell. 

I n  Gene'ral 
-Force and arms. A phrase used in declara
tions of trespass and in indictments, but now 
unnecessary in declarations, to denO'te that 
the act complained of was done with vio
lence. 2 Chit. PI. 846, 850. 

-Force and fear, called also "vi metuque," 
means that any contract or act extorted un
der the pressure of force ('Vis) or under the 
influence of fear (metus) is voidable on that 
ground, provided, of course, that the force O'r 
the fear was such as influenced the party. 
Brown. 

-Forces. The military and naval power of 
the country. 

-Of force. See that title, 

FORCE MAJEURE. · Fr. ln tthe law 'Of in-. 
surance. Superior or irresistible force. Em-
erig. Tr. des ' Ass. c. 12. 

. 

FORCED H E I RS. In Louisiana. Those per
sons whom the testator or ,  donor cannot de
prive of the portion of his estate reserved for 
them by law, except in cases where he has a 
just cause to disinherit them. Civil Code La. 
art. 1495. And see Crain v. Crain, 17 Tex. 
90 ;  Hagerty v. Hagerty, 12 Tex. 456 ; Miller 
v. Miller, 105 La. 257, 29 So. 802 ; Succession 
of Hawkins, 139 La. 228, 11 So. 492, 494. 

FORCED SALE. In practice. A sale made 
at the time and in the manner prescribed by 
law, in virtue of execution issued on a judg
ment already rendered by a court of compe
tent jurisdiction ; a sale made under the 
process of the court, and in the mode pre
scribed by law. Sampson v. Williamson, 6 
Tex. 110, 55 Am. Dec. 762. 

A forced sale is a sale against the consent of the 
owner. The term should not be deemed to embrace 
a sale under a power in a mortgage. Patterson T. 
Taylor, 15 Fla. 336. 

FORCH EAPUM. Pre-emption ; forestalling 
the market. Jacob. 

FORCI BLE DETA I NER. The offense of vio
lently keeping possession of lands and tene
ments, with menaces, force, and arms, and 
without uhe authority of law. 4 BI. Comm. 
148 ; 4 Steph. Comm. 280. 

Forcible detainer may ensue upon a peace
able entry, as well as upon a forcible entry ; 
but it is most commonly spoken of in the 
phrase "forcible entry and detainer." See 
infra. 

FORCI BLE ENTRY. An offense against the 
public peace, or private wrong, committed by 
violently taking possession of lands and tene
ments with menaces, force, and arms, against 
the will of those entitled to the possession� 
and without the authority of law. 4 Bl. 
Comm. 148 ; 4 Steph. OO'mm. 280 ; Code Ga. 
1882, § 4524 (p'en. Oode, 1910, � 344). 

Every person is guilty of forcible entry who 
either (1) by breaking open doors, windows, 
or other parts of a house, or by any kind of 
violence O'r circumstance of terrO'r, enters up
on or into any real property ; or (2) who, 
after entering peaceably upon real property. 
turns out by force, threats, or menacing con
duct the party in possession. Code Civil Proc. 
Cal. § 1159. 

At common law, a forcible entry was necessarily 
one effected by means of force, violence, menaces, 
display of weapons, or otherwise with the strong 
hand ; but this rule has been relaxed, either by 
statute or the course of judicial decisions, in many 
of the states, so that an entry effected with<mt the 
consent of the rightful owner, or again.st his re
monstrance, or under circumstances which amount 
to no more than a mere trespass, is now technically 
considered "forcible," while a detainer of tb4\ prop-



FORCIBLE ENTRY AND DETAINER 

erty consisting merely -in the refusal · to surrender 
possession after a. lawful demand, is treated as a 
"forcible" detain"er : the reason in both cases be
ing that the action of "forcible entry and detain
e.r" . (see next title) has been found an extremely 
<!onvenient method of proceeding to regain posses
I?ion of property . as against a trespasser or against 
a tenant refusing to quit, the "force" reqUired at 
cOrhmon 1aw being · now supplied by a. mere fiction. 
See Vernon's Ann. · Civ. St. art. 3975 ; Goldsberry 
v. Bishop, 2 Duv. (Ky.) 144 ; Wells v. Darby, 13 
Mont. 504, 34 P. 1092 ; · Willard. V" Warren, 17 Wend. 
(N. _ Y.) 261 ; Franklin v. Geho, 30 W. Va. 27, 3 S. 
E. 168:; Phelps v. Randolph, 147 IlL 

.
. 335, 35 N. E .. 

243 : . Brawley v. Risdon Iron Works, 38 Cal. 678 : 
Cuyler v. Estis, 23 Ky. Law Rep. 1063, 64 S. W. 673 ; 
Herkimer v. Keeler, 109 I owa, 680, 81 N. W. 178 ; 
Young v. Young, 109 Ky. 123, 58 S. W. 592 ; Quinn v. 

McCochrane, 206 N. Y. S. 550, 552, 210 App. Div. 569 ; 
Crossen v. Campbell, 102 Or. 666, 202 P. 745, 748 ; 
Willows Cattle Co. v; Connell, 25 Ariz. 592, .220 P. 
1082, 1083 ; Hammond Savings & Trust Co. v. Boney, 
61 Ind. App. 295, 107 N. E. 480, 484 ; Gallant v. Miles, 
200 ·Mich. 532, 166 N. W. 1009, 1010 ;

· 
Goffin v. McCall, 

91 Fla. 514, 108 So. 556, 558, 559 ; Brooks v. Brooks, 
84 N. J . . Law, 210, 86 A. 537 ; California. Products v. 

Mitchell, .52 Cal. App. 312, 198 P. 646. 

FORC I B LE ENTRY AND DETA I NER. 'l'he 
action of forcible entry and detainer is a sum
mary proceeding to recover possession of 
premises forcibly or u�lawfuny detained. 
The inquiry in such cases does not involve 
title, but is confined to the actual and peace:. 
able possession of the plaintiff and the un,: 
lawful or forcible ouster or detention by de
fendant ; the object of the law being to pre
vent the disturbance of the · public peace by 
the forcible assertion of _ a private right. 
Gore v. Altice, 33 Wash. 335, 74 ,p. 556 ; Evel� 
eth v. Gill, 97 Me. 315, 54 A. 757 ; Harris v. 
Harris; 190 Ala. 619, 67 So. 465, 466 ; Bugner 
v. Chicago Title & Trust Co., 280 Ill. 620, 117 
N. E. 711, 717 ; Ball v. Dancer, 44 Ok!. 114, 
143 P. 855 ; Rose v. Skiles (Tex. Civ. App.) 
245 S. W. 127 ; Yukon Inv. Co. v. Crescent 
Meat Co., 140 Wash. 136, 248 P. 377, 378 ; 
Allen v . . Houn, 30 Wyo. 186, 219 P. 573, 580 ; 
Purcell v. Merrick, 172 Mo. App. 412, 158 S. 
W. 478, 480 ; Long v. Bagwell, 38 Ok!. 312, 133 
P. 50, 51. 
FORCI BLE TRESPASS. In North Carolina, 
this is ari invasion of the rights of another 
witJh respeCt to his personal property, of the 
same character, or under the same circum
stances, which would constitute a "forcible 
entry . and detainer" at real property at com� 
mon law. It consists in taking or seizing the 
personal property of another by force, via
ience, or intimidation or in forcibly injuring 
it. State v. Lawson, 123 N. C. 740, 31 S. E. 
667, 68 Am. St. Rep. 844 ; State y. Barefoot, 
89 N . . 0. 567 ; State v. Ray, 32 N. C. 40 ; . State 
v. S()wls, 61 N. C. 151 ; State v. Laney, 87 
N. C. 535 ;  State v. Oxendine, 187 · N. C. 658; 
122 S. E. 568, 571 ; State v. Holder, 188 N. 0. 
561,: 125 S. E. 113, 114. 

F:ORDA. In old records. A ford or shallow, 
Blade · by ·.da.nmililg . Or . penning up· ·the · water� 
Cowell. 

. 
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FORDAL. A :butt · or headland, jutting out 
upon other land. Cowell.. . . / 

FORDANNO. In old European law. He who 
first assaulted another. Spelman. 

FO R D I KA. In old records. Grass or herb
age growing on the edge or bank of dykes or 
ditches. Cowell. 

FORE. Sax. Before. Fr. Out. Kelham. 

FO�E-MATRON. In a jury of women this· 

word corresponds · fo the foreman of a jury. 
She was sworn in separately ; 8 Carr: & P� 
264. . 

FORE-OATH. Before the Norman Conquest, 
an oath required of the complainant in the 
first instance (in the absence Of manifest 
facts) as · .a security against frivolous suits. 
Pollock, 1 Sel. Es�ays Anglo-Amer. Leg. Rist. 
93. 

FORECLOSE. To shut out ; to bar ; to termi
nate. Used of the process of destroying an 
equity of redemption existing in a mortga
·gor. McEachern v. New York Life ·lns. Co., 15 
Ga. App. 222� 82 S. E.' 820, 824 ; Milmos v. 
Zimmerman; 95 N. J. Eq; . 85, 127 A. 157, 158 ; 
Matthews v. Deason (Tex. Civ. App.) 200 S. 
W. 855, 856 ; State v. ·Darling, 39 S. D. 558, 
165 N. W. 536, 537 .. 
FORECLOSURE. A process in chancery bi 
which all further right existing in a mortga
gor to redeem the estate is defeated and lost 
to him, and the estate becomes the absolute 
property of the mortgagee ; being applicable 
wh�n the mortgagor has forfeited his estate 
by non-payment of the money due on the 
mortgage at · the time appointed, but still re
tains the equity of redemption. 2 Washb. 
Real Prop. 237. GOodman v. White, 26 Conn. 
322 ; Arrington v. Liscom, 34 Cal. 376 94 Am. 
Dec. 722 ; Appeal of Ansonia· Nat. Bank, · 58 
Conn. 257, 18 A. 1030 ; Williams v. Wilson, 42 
Or. 299, 70 P. 1031, 95 Am .. St. Rep. 745 ; Froe
lich v. SwatIord, 33 S. D. 142t 144 N. W. 925, 
928 ; Trustees of Schools v; St. I'aul Fire· & 
Marine Ins. Co., 296 Ill. 99, 129 N. E. 567, 568. 

The term is also loosely applied to any of 
the various methods, statutory or otherwise, 
known in different jurisdiCtions, ·  of en forc
ing payment of the debt secured by a mort� 
gage, by taking and selling the · mortgaged es
tate . . Dikeman v. Jewel Gold Mining Co. (C. 
C. A.) 13 F .(2d) 118 ; Realty Mortgage Co. v. 
Moore, 80 Fla. 2, 85 So. 155, 156. ' 

Foreclosure is .also applied. to proceedings 
founded upon soine other liens ; thus there are 
proceedings to foreclose a mech�nic's lien. In
surance Co. of North America v. Cheathem, 
221 Ky. 668, 299 K W. 5�5, 547. 

-Foreclosure decree. Properly speaking, a 
decree ordering the strict foreclosure (see 
tnfra) of a -mortgage ·; but the 'term is also 
loosely and conventionally applied- to a decree 
ordering the sale of the mortgaged premises 
and the satisfaction' · of the: 'mortgage out ·of 
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the proceeds. . Hllnover F. Ins. Co. v. Brown, 
77 Md. 64, 25 A. 989, 39 Am. St. Rep. 386. 

-Foreclosure sale. A sale of mortgaged prop
erty to obtain satisfaction of the mortgage 
out of the proceeds, whether authorized by a 
decree of the court or by a powe'r of sale con
tained in the mortgage. See Johnson ·v. Cook, 
96 Mo. App. 442, 70. S. W. 526. 

-Statutory foreclosure; The term is some
tim�s applied to foreclosure by execution of 
a: power of sal� contained in the mortgage, 
Without recourse to · the .• courts, as Jt must 
conform to the provisions of the statute regu
lating such sales. See Mowry v. Sanborn, 11 
Hun (N. Y.) 548. 

-Strict foreclosure. A decree of strict foreclo
sure of a mortgage finds the amount due un
der the mortgage, orders its payment within 
a certain limited time, and provides that, in 
default of such payment, the debtor's right 
and equity . of redemption shall be forever 
barred and foreclosed ; its effect is to vest 
the title of the property absolutely in .... the ' 
mortgagee, on default . in payment, without 
any sale of the property. Champion v. Hin .. 
kIe, 45 N. J. Eq. 162, 16 A. 70.1 ; Lightcap v. 
Bradley, 186 Ill. 510., 58 N; E. 221 ; Warner 
Bros. Co. v. Freud, 138 Cal. 651, 72 P. 345. 

FOREFAULT. In . Scotch law. To forfeit ; to 
lose. 

'FOREGI FT. A premium for a lease. 

FOREGOERS • .  Royal purveyors. . 26 Edw. 
III. c. 5. 

FOREHAND RENT. In English law. Rent 
payable in advance ; or, more properly, a spe
Cies of premium or bonus paid by the tenant 
on the making of . tl1e lease, ' and particularly 
on the renewal of leases by ecclesiastical cor
porations. 

FO,REIGN.  Belonging to another nation or 
country ; belonging or attached to another 
jurisdiction ; made, done, or rendered in an
other state or jurisdietion ; subject to another 
jurisdiction ; operating or solvable in anoth
er territory ; extrinsic ; outside ; extraordi
nary_ 

FORE IGN ANSWER. In old English prac
tice. An answer which was not triable in the 
county . where it was made. (St. 15 Hen. VI. 
c. 5.) Blount. 

FOREI GN APPOSER. An officer in the ex
chequer who examines the sheriff's estreat8, 
comparing them with the records, and ap
po seth (interrogates) the sheriff what he says 
to each particular 'sum therein. 4 lnst. 107 ; 
Blount ; Cowell. 

FOREI GN BOUGHT AND SOLD. A custom 
in London which, being found prejudicial to 
sellers of cattle in· Smithfield, was abolished. 
Wharton.. 

FOREIGN CO I NS,. Ooins issued as money 
uQ.der the authority of · a  foreign government. 
As to ,their valuation in the United States, 
.see Rev. St. U. S. §§ 3564, 3565. 

FORE IGN COURTS. The courts of a foreigrt 
state or nation. In the United States, this 
term is frequently applied to the courts of 
one of the states when their judgments or rec� 
ords are introduced in the courts of another. 

FOREIGN POM I N ION. In English law this 
means a country which at one time formed 
part of the dominions of a foreign state or 
potentate, but which by conquest or cession 
has become a part of the dominions of the 
British crown, . 5 Best & S. 290.. 

. 

FOREIGN ENLISTMENT ACT. The statute 
59 Geo. III; ' c. 69, prohibiting the enlistment .. 
as a soldier or sailor, in any foreign service. 
4 Steph. Comm. 226. A later and more strin
gent act is that of 33 & 34 Vict. c. 90. 

FORE IGN EXCHANGE. Drafts drawn on a: 
foreign state or country. 

FOREIGN-GO I NG SH I P. By the ; English 
merchant shipping act, 1854, (17 & 18 Vict. c. 
104,) § 2, any ship employed in trading, going 
between some place or places in the United 
Kingdom and some place or places situate be
yond the following limits, that is to say : The 
coasts of the United Kingdom, the islands. of 
Guernsey, Jersey, Sark, Alderney, and Man, 
and the continent of Europe; between the 
river Elbe and Brest, inclusive. Home-trade 
ship includes every ship employed in trading 
and going between places wlthin the last
mentioned limits. 

FOREIGN .  MATTER. In old practice. Mat
ter triable or done in another county. Cow
ell. ' 

, 

FOREIGN OFF ICE . The · department of 
state ' through which the' English sovereign 
communicates with foreign powers. A secre: 
tary of state is at its head. frill the middle 
of the iast century" the , functions of a sec
retary of state as to foreign and home ques-
tions were not disunited. ' 

. 

FOREIGN SERV ICE,  in feudal law, was that 
whereby a mesne lord held of another, with': 
out the compass of his own fee, or that which 
the tenant performed either to his own l()rd 
or to the lord paramount out of the fee. 
(Kitch. 299.) Foreign service seems also to be 
used for knight's service, or escuage uncer
tain. (Perk. 65o..) Jacob. 

FORE I GN T"RADE. The exportation and im
portation of commodities to or from foreign 
countries, as distinguished in the United 
States from interstate or coastwise trade, 
See U. S. v. Patten, 1 Holmes 421, Fed. Cas. 

No. 16,007. 
As to foreign · "Administrator," "Assign

ment," "Attachment," "Bill of Exchange," 
",Charity," "Commerce," "Corpora-ti,o.n,'� 



" County," "Creditor;'" "Dl+or�e," · " ']j�1iL 
'ment," . "DomicUe, " "Factor;" "Judgment," 
"Jurisdiction," "Jury," ' .  "Minister," "Plea," 
"Port," "State," "Vessel," and "Voyage/' see 
those titles. 

FORE I GNER. In old English 'law, this term, 
when nsed with reference to a narticular .city, 
designated any person . who was not· an in
habitant of that eity� ' ; According to later 
usage, it denotes a person, who is not a citi
zen or subject of the state or country of which 
mention is made, or any one owing allegiance 
to a foreign state or sovereign. 

For the distinctions, in Spanish law, be
tween "domiciliated" and "transient" for .. 
eigners, see Yates v. lams, 16 Tex. 168. 

FOREI N. An old form of, foreign (q. v.) 
Blount. 
FOREJUDGE. In old English law and prac
tice. To expel from court for some offense 
or misconduct. When an officer or , attorney 
of a court was expelled for any offense, or 
for not appearing to an action by bYI tHed 
against him, he was said to be forejudgeil. the 
court. Cowell. 

' 

To deprive or put out of a thing by the 
judgment of a court. To c�ndemn to lose a 
thing. 

' 

To expel or banish. 
FOREjUDGER. In English practice. A 
judgment by which a man is deprived or put 
out of .�  thing ; a judgment of expulsion .or 
banishment. 

FOREMAN. The presiding member of a 
grand or petit jury, who speaks or answers 
for the jury. 

Person designated by master to direct work 
of employees ; superintendent, overseer. 
White v. Kansas City Stockyards Co., 104 
:Kan. 90. 177 P. 522 ; :Browning v. ,Smiley� 

pleader of Causes ; one wbo practices ' in  
court. . Calvin. 

I n  Old Scotoh Law 
A strange man or stranger ; an out-dwell� 

ing man ; an "unfreeman," who dwells not 
within ' burgh. 

FORESA I D  is used in Scotch law as afore-
8aid, is in English, and sometimes, in a plural 
form, foresaids. 2 How. State Tr. 715. For
sa4d,is occurs in old S�tch records.: , "The 
Loirdis , assesouris forsaidis." 1 Pitc. Crim. 
Tr. pt. 1, p. 107. 

' 

FORESCHOKE. Foresaken ; disavowed. 10 
Edw. II. c. 1. 

FORESHO RE. That part of the land ad
Jacent to the sea which is alternately covered 
and left dry by the ordinary flow .of the 
tides ; i. e., by the medium line between the 
greatest and l�ast range of tide (spring tides 
and neap tides). Sweet. See, also, : Shore. 
. FOREST. In old English law. A certain ter,. 
ritory of wooded ground and fruitful pas
tures, privileged for wild ' beasts and fowls 
of forest, chase, and warren, to rest and abide 
in the safe protection of the prince for his 
princely delight and pleasure, having a pecul
iar court and .officers. Manw. For. Laws, c. 
1, no. 1 i Termes de la Ley ; 1 Bl. Comm. 289. 

A royal hunting-ground which lost its pe
culiar chaJ,'acter with the extinction · of . its 
courts, or when the franchise passed into the 
hands of a subject. Spelman ; Cowell 

The word is also used to signify, a fran
chise or right, being the right of keepiIlg, for 
We purpose of liunting, the wild beasts and 
fowls of forest, chase, park, and warren, in 
a territory or precinct of woody ground or 
pasture set apart for the purpose. 1 Steph. 
Comm. 665. 

' 

Lampert Lum'ber Co. ; 68 Or. 502, 137 P. 777, -Forest oourts. In English law. Courts in-
780 ; Postal Telegraph-Cable Co. v. Puckett, stituted for the' 'goverIim�nt of the king's for-
24 Ga. App. 458, 101 S. E. 397, 399 ; Brokaw est in different parts of the kingdom, and for 
v. Cottrell, 114 Neb. 858, 211 N. W. 184, 187. the punishment of all injuries done to ' th{' 
FORENSIC. 'Belonging to courts of justice. king's deer or ve.nison, to' the Vert or greens� 

ward, and to the covert in which such 'deer FORENSIC MED I C I N E� or' medical jurispru- . were lodged. They consisted of the courts of dence, as it is also called, is "that . scien� attachments, of regard, of sweinmote, and of which teaches the applica�ion of every branch justice-seat ; but in later times these courts 
of medical knowleqge . to the purposes of the are no longer held.. 3 Bl. Comm. · �1. 

. 
law ; hence its limi�s" are, on the one hand, 
the, requirements of the law, and, on the -Forest law. The system or body of old law other, the whole range of medicine. Anatomy, relating to the royal forests. 
physiology, medicine, surgery, chemistry, 
physics, and botany , lend their aid as neces- -Forestage. A duty or tribute paya'ble to 
sity _arises ; and in some cases all these the king's foresters. Cowell. 
branches of science are required to enabl-e a 
court of law to arrive at a proper conclusion -Forester. A sworn officer of the fore8t, apt
on a contested qu�stion affecting life or prop. pointed by the king's letters patent t.o walle 
erty." Tayl. Me�. ·J�r. 1. ' the forest, watching both the ' vert and the 

venison, attaching and presenting
, 

all tres-
FORENSIS. passers against them" witlJ11ri ilieir own baill:' 

I n  . the Civ.il Law wick' or walk.' i These 'letters patent wer� 
Belonging , to or: conneetetr \vith . a COurt',: generally grantea durirl�f:g6&d behaVior� bllt 

forenl;i� 'FdrensiB · ·  '1Wmo� : an' advooate � ; ' ;a sometimes they held the office in fee.' 'fBl()uDt.. 
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FORESTAG I UM: · A duty or tribute payable 
to the king'S foresters. Cowell. 

F O RESTALL. To intercept or obstruct a 
passenger on the king's highway. Cowell. 
To beset the way of a tenant so as to prevent 
his coming on the premises. 3 Bl. Comm. 
170. To intercept a deer on his way to the 
forest before he can regain it. Cowell. 

FORESTALLER. In old English law. Ob
struction ; hindrance ; the offense of stopping 
the highway ; the hindering a tenant from 
coming to his . land : intercepting a deer be
fore it can regain the forest. Also one who 
forestalls ; one who commits the offense of 
forestalling. 3 Bl. Comm. 170 ; Cowell. 

FORESTALLI NG. ObstIllcting the highway. 
Intercepting a person on the highway. 

FORESTALLI N G  T H E  MARI<ET. The act 
of the buying or contracting for any mer
chandise or provision on its way to the mar
ket, with the intention of selling it again 
at a higher price ; or the dissuading per
sons from bringing their goods or provisions 
there ; or persuading them to enhance the 
price when there. 4 Bl. Comm. 158. Bar
ton v. Morris, 10 Phila. (pa.) 361. This was 
formerly an indictable offense in England, 
but is now abolished by St. 7 & 8 Vi ct. c. 24. 
4 Steph. Comm. 291, note. 

Forestalling differs from " engrossing," in that 
the latter consists in buying up large quantities of 
merchandise already on the market, with a view 
to effecting a monopoly or acquiring so large a 
quantity as to be able to dictate prices. Both fore
stalling and engrossing may enter into the manipu
lation of what is now called a "corner." 

F ORESTA R I US. 

In Engl ish Law 

A forester. An officer who takes care of the 
woods and forests. D e  fore8tario apponendo, 
a writ which lay to appoint a forester to pre
vent further commission of 'waste when a 
tenant in do\ver had committed waste. Bract. 
316 ; Du Cange. 

I n  Sootoh Law 

A forester or keeper of woods, to whom, by 
reason of his office, pertains the bark and 
the hewn branches. And, when he rides 
through the forest, he may take a tree as 
high as his own head. Skene de Verb. Sign. 

FO RETHO U G H T  FELONY. In Scotch law. 
Murder committed in consequence of a previ
ous design. Ersle Inst. 4, 4, 50 ; Bell. 

FO R FANG. In old English law. The taking 
of provisions from any person in fairs or mar
kets before the royal purveyors were served 
with necessaries for the sovereign. Cowell. 
Also the seizing and rescuing of stolen or 
strayed cattle from the hands of a thief, or 
of those having illegal possession of them ; 
also the re\vard fixed for such rescue . 

.BL.LAW DIOT.(3D En.)--i>l 

FO RFEIT� To lose an estate, a franchise; or· 
other property . belonging to · one, . by the act 
of the law, and as a consequence of some mis� 
feasance, negligence, -or -omis.sion. Cassell v. 
Crothers, 193 Pa. 359, 44 A. 446 ; State v. De 
Gress, 72 Tex. 242, 11 S. W. 1029 ; State v. 
Walbridge, 119 Mo. 383, 24 S. W. 457, 41 Am. 
St. Rep. 663 ; State v. Baltimore & O. R. Co., 
12 Gill & J. (Md.) 432, 38 Am. Dec. 319. The 
furthei' ideas connoted by this< term are that 
it is a deprivation, (that is, against the will of 
the losing party,) and that the property is 
either transferred to another or resumed by 
the original grantor. 

To incur a penalty ; to become liable to the 
payment of a sum of money, as the conse
quence of a certain act. To incur IOSiB 
through gome fault, omission, error, or of
fense ; loss. Sands v. Holbert, 93 W. Va. 574, 
117 S. E. 896, 899 ; Ford v. Ellison, 287 Mo. 
683, 230 S. W. 637, 640. 

F O R F E I TA BLE. Liable to be forfeited ; sub
ject to forfeiture for non-user, neglect, crime, 
etc. 

FORFEITU RE. I .  A punishment annexed 
by law to some illegal ad or negligence in the 
owner of lands, tenements, or hereditaments, 
whereby he loses all his interest therein, and 
they go to the party injured as a recompense 
for the wrong which he alone, or the public 
together with himself, hath sustained. 2; Bl. 
Comm. 267. Wiseman v. McNulty, 25 Cal. 
237 ; Steph�nson v. Calliham (Tex. Civ. App.) 
289 S. ,\V. 158, 159 ; Fra tt y. Daniels-Jones 
Co. , 47 Mont. 487, 133 P. 700, mH. 

2. The loss of land by a tenant to his lord, 
as the consequence of some breach of fidelity. 
1 Steph. Comm. 166. 

3. The loss of lands and goods to the state, 
as the conseqnence of crime. 4 Bl. Oomm. 
381, 387 ; 4 Steph. Comm. 447; 45·2 ; 2 Kent, 
Comm. 385 ; 4 Kent, Camm. 426 ; Avery v. 
Everett, 110 N. Y. 317, 18 N. E. 148, 1 L. R. 
A. 264, 6 Am. St. Rep. 368. 

4. The loss of goods or chattels, as a pun
ishment for some crime or misdemeanor in 
the party forfeiting, and as a compensation 
for the offense and injury committed against 
him to whom they are forfeited. 2 Bl. Comm. 
420. 

It should be noted that "forfeiture" is not an Iden
tical or convertible term with "confiscation." The 
latter is the consequence of the former. Forfeiture 
is the result which the law attaches as an immedi
ate , and necessary consequence to the illegal acts of 
the individual ; but confiscation impUes the ac
tion of the state ; and property, although it may 
be forfeited, cannot be said to be confiscated until 
the government has formally claimed or taken po·s
session of it. 

5. The loss of office by abuser, non-user, 
or refusal to exercise it. City of Williams
burg y. Weesner, 164 Ky. 769, 176 S. W. 224, 
225. 

6. The loss of a corporate franchise or 
charter in consequence of some illegal act, or 
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of malfeasance or non-feasance. Murphy v. 
Missouri & Kansas Lruld & Loan Co., 28 N. D. 
519, 149 N. W. 9'57, 959 ; Village of Fredonia 
v. Fredonia Natllral Gas Light Co., 87 Misc. 
592, 149 N. Y. S. 964, 965. 

7. The loss of the right to life, as the con
sequence of the commission of some crime to 
which the law has affixed a capital penalty. 
In re New Jersey Court of Pardons, 97 N. J. 
Eq. 555, 129 A. 624, 630. 

8. The . incurring a liability to pay a defi
'nite sum t)f money as the consequence of vio
lating the provisions of some statute, or re
fusal to comply with some reqUirement of 
law. State v. Marion County Com'rs, 85 Ind. 
493. 

9. .A thing or sum of money forfeited. 
Something imposed as a punishment for an 
offense or delinquency. The word in this 
sense is frequently associated with the word 
"penalty." Van Buren v. Digges, 11 How. 
477, 13 L. Ed. 771 ; Bryant v. Rich's Grill, 
216 Mass. 344, 103 N. E. 925, 927, Ann. Cas. 
1915B, 869 ;  Miller v. Bopp, 136 La. 788, 67 
So. 831 ; Jones v. State, 10 Old. Cr. 216, 
136 P. 182, 183 ; Missouri, K. & T. Ry. CO. 
V. Dewey Portland Cement Co., 113 Okl. 142, 
242 P. 257, 259. 

1 0. In mining law, the loss of a mining 
(!laim held by location on the pubHe domain 
(unpatented) in consequence of the failure of 
the holder to make the required annual ex
penditllre upon it within the time allowed. 
McKay v. McDougall, 25 Mont. 258, 64 P. 
669, 87 Am. St. Rep. 395 ; St. John v. Kidd, 
26 Oal. 271. 

FORFEITURE OF A BlOND.  A failure to 
perform the condition on which the obligor 
was to be excused from the penalty in the 
bond. 

FORFEITURE OF MARR IAGE. A penalty 
incurred by a ward in chivalry who married 
without the consent or against the will of 
the guardi'an. See Duplex Valor Maritagii. 

FORFE ITU RE OF S I LI{, supposed to lie in 
the docks, used, in times when its importation 
was prohibited, to be proclaimed each term 
in the exchequer. 

FORFEITURES ABOLIT I O N  ACT. Another 
name for the felony act of 1870, abolishing 
forfeitures for felony in England. 

FORGABULUM, or FORGAVEL. A quit
rent ; a small reserved rent in money. Jacob. 

FORGE. To fabricate� construct, or prepare 
one thing in imitation of another thing, with 
the intention of substituting the false for the 
genuine, or· . otherwise . deceiving and defraud
ing , by ' the . use .. Qf the, spurious article. To 
counterfeit or make falsely. Especially, to 
make ' a spurious w�tten instrument with the 
intention .·· of fraudulently substituting it for 
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another, or of passing it off as genuine ; or 
to fraudulently alter a genuine instrument to 
another's prejudice ; or to sign another per
son's name to a document, with a deceitful 
and fraudulent intent. See In re Cross (D. 
C.) 43 If. 520 ; U. S. v. Watkins, 28 Fed. Cas. 
445 ; Johnson v. State, 9 'rex. App. 251 ; Long
well v. Day, 1 Mich. N. ,Po 290 ; People v. 
Compton, 123 Cal. 403, 56 P. 44 ; People v. 
Graham, 1 Sheld. (N. Y.) 155 ; ROlhr v. State, 
60 N . •  T. Law, 576, 38 A. 673 ; Haynes v. State, 
15 Ohio St. 455 ; Garner v. State, 5 Lea, 213 ; 
State v. Greenwood, 76 Minn. 211, 78 N. W .. 
1042, 77 Am. St. Rep. 632 ; State v. Young, 
46 N. H. 266, 88 Am. Dec. 212 ; Everage v. 
State, 14 Ala. App. 100, 71 So. 983, 984 ; De 
Rose v. People, 64 Colo. 332, 171 P. 359, 360, 
L. R. A. 19180, 1193 ; State v. Sotak, 100 W. 
Va. 652, 131 S. E. 706, 708, 46 A. L. R. 1523 ; 
Davis v. State, 25 Ga. 532, 103 S. E. 819, 822 ; 
American Expr. Co. v. People's Sav. Banl�, 192 
Iowa, 366, 181 N. W. 701, 703. 

To forge (a metaphorical expression, borrowed 
from the occupation of the smith) means, properly 
speaking, no more than to 1/wke or {orm} but iu 
our law it is always taken in an evil sense. 2 East, 
P. C. p. 852, c. 19, § 1. 

To forge is to make in the likeness of something 
else ; to counterfeit is to make in imitation of 
something else, with a view to defraud by passing 
the false copy fOol' genuine or Ooriginal. Both words, 
"forged" and "counterfeited," convey the idea of 
similitude. State v. McKenzie, 42 Me. 392. 

In common usage, however, forgery is almost al
ways predicated of some private instrument or writ
ing, as. a deed, note, will, or a signature ; and Cooun

terfeiting denotes the fraudulent imitation of coined 
or paper money or some substitute therefor. 

FORGERY. 
I n  C riminal Law 

The falsely making or materially altering, 
with intent to defraud, any writing which, if 
genuine, might apparently be of legal efficacy 
or the foundation of a legal liability. 2 Bish. 
Crim. Law, § 523 ; McCornack v. Central State 
Bank, 203 Iowa, 833, 211 .N. ·W. 542, 545, 52 
A. L. R. 1297 ; Harris v. State, 19 Ala. App. 
484, 98 So. 316 ; State v. Walton, '107 S. C. 353, 
93 S. E. 5, 6 ;  State v. Thomas, 6 Boyce (Del.) 
195, 97 A.. 869, 871 ; State v. Sotak, 100 W. 
Va. 652, 131 S. E. 700, 708, 46 A. L. R. 15,23 ; 
State v. Morris, 124 Kan. 505, 260 P. 629, 630 ; 
Davis v. Commonwealth, 217 Ky. 801, 290 S. 
W. 702, 70'4 ; Robinson v. Commonwealth, 217 
Ky. 129, 288 S. W. 1044 ; Ex parte Offutt, 29 
Okl. Cr. 401, 234 P. 222, 223 ; State v. An
drews, 297 Mo. 281, 248 S. W. 967, 969 ; In
ternational Union Bank v. National Surety 
Go., 209 N. Y. S. 583, 585, 124 :Misc. Rep. 842 ; 
State v. Talip, 90 W. Va. 632, 111 8. E. 601, 
602 ; Goucher v. State, 113 Neb. 352, 204 N. 
W. 967, 968, 41 A. L. R. 22.7. See Forge. 

The . thing itself, so falsely made, imitated 
or forged ; especially a forged writing� .A. 
forged signature is frequently said to be "a 
forge" 1J." 

BL.LA.W DICT.(3D ED.) 
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I n the Law of Evidence 

The fabrication or counterfeiting of evi
dence. The a rtful and fraudulent manipula
tion of physical objects, or the deceitful ar
rangement of genuine facts or things, in such 
a manner as to create an erroneous impres
sion or a false inference in the minds of those 
who may observe them. See Burrill, Circ. Ev. 
131, 420. 

FORGERY ACT, 1 870. The statute 33 & 34 
Vict. c. 58, was passed for the punishment of 
forgers of stock certificates, and for extend
ing to Scotland certain provisions of the forg
ery act of 1861. Mozley & Whitley. 

FORHERDA. In old records. A herdland, 
headland, or foreland. Cowell. 

FOR I  D ISPUTATI O N ES. In the civil law. 
Discussions or arguments before a court. 1 
Kent, Comm. 530. 

FOR I NSECUS. Lat. Foreign ; exterior ; 
outside ; extraordinary. Servitium forinse
cum, the payment of · aid, scutage, and other 
extraordinary military services. Forinsecum 
mane1"ium, the manor, or that part of it which 
lies outside the bars or town, and is not in
cluded witJhin the liberties of it. Cowell ; 
Blount ; Jacob ; 1 Reeve, Eng. Law, 273. 

FOR I NS I C. In old English law. Exterior ; 
foreign ; extraordinary. In feudal law, the 
term "forinsic services" comprehended the 
payment of extraordinary aids or the rendi
tion of extraordinary military services, and 
in tbls sense was opposed to "intrinsic serv-, 
ices." 1 Reeve, Eng. Law, 273. 

FOR I S. Lat. Abroad ; out of doors ; on the 

FOR'SFACTUS. A criminal. One who' has 
forfeited his life by commission of a capital 
oft'ense. Spelman. 

FOR ISFACTUS SERV,US. A slave who bas 
been a free man, but has forfeited his free
dOm by crime. Du Cange. 

FOR I SFAM I L IARE. In old English and 
Scotch law. Literally, to put out of a fam
ily (joris familiam ponere). T'o portion off 
a son, so that he could have no further claim 
upon his father. Glanv. lib. 7, c. 3. 

To emancipate, or f:ree from paternal au
thority. 

FOR ISFAM I L IATED. In old English law. 
Portioned oft'. A son was said to be foris
familia ted (for'isfamiliari) if !his father as
signed him part of his land, and gave him 
seisin thereof, and did this at the request or 
with the free consent of the son himself, who 
expressed himself satisfied with such portion. 
1 Reeve, Eng. Law, 42, 110. 

FOR ISFAM I L IATUS. In old Englisb law. 
Put out of a family ; portioned off ; emanci
pated ; forisfamiliated. Bract. fol. 64. 

FOR I SJUD ICAT I O. In old English law. 
Forej'udger. A forejudgment. A judgment of 
court whereby a man is put out of possession 
of a thing. Co. Litt. lOOb. 

FOR ISJUD ICATUS. Forejudged ; sent from 
court ; banished. Deprived of a thing by 
judgment of court. Bract.. fol. 250b ; Co. 
Litt. 100b ; Du Cange. 

FORISJU RARE. To forswear,; to abjure ; 
to abandon. 

,outside of a place ; without ; extrinsic. -Forisjurare parentilam. To remove oneself 
from parental autJhority. The person who did 

FOR I SBAN I TUS. In old English law. Ban- tbis lost bis rights as heir. Du Cange. 
ished. 

FORISFACERE. Lat. To forfeit ; to lose 
an estate or other property on account of 
some criminal or illegal act. To confiscate. 

To act beyond the law, i. e., to transgress 
or infringe the law ; to commit an offense or: 
wrong ; to do any act against or beyond the 
law. See Co. Litt. 59a ; Du Oange ; Spelman. 

Forisfacere, i. e., extra l egem seu oonsuetudinem 
facere. Co. Litt. 59. Forisfacere, i.  e., to do 
something beyond law or custom. 

FOR I SFACTUM. Forfeited. Bona fori.sfac
ta, forfeited goods. 1 Bl. Comm. 299. A 
Nime. Du Cange ; Spelman. 

FO R ISFACTURA. A crime or offense 
through which property is forfeited. 

A fine or punishment in money. 
]'orfeiture. T1he loss of property or life 

in consequence of crime. 

FOR ISFACTU RA PLENA. A forfeiture of 
all a man's property. Things which were 
forfeited. Du Cange. Spelman. 

-Provinciam forisjurare. To forswear the 
country. Spelman. 

FORJUDGE. See Forejudge. 

FORJU RER. L. Fr. In old English law. To 
forswear ; to abjure. 

FORJU RER ROYALM E. To abjure the 
realm. Britt. ce. 1, 16. 

FORLER-LAND. Land in tbe diocese of 
Hereford, which had a peculiar custom at
tached to it, but which has been long since 
disused, although the name is retained. But. 
Surv. 56. 

FOR M. A model or skeleton of an instru
ment to be used in a judicial proceeding, con
taining the principal necessary matters, the 
proper technical terms or phrases, and what
ever else is necessary to make it formally 
correct, arranged in proper and methodical 
order, and capable of being adapted to the 
circumstances of the spe�i:fic case. 



FORM 

In contradistinction to "substance," "form" 
means the legal or technical manner or or
der to be observed in legal instruments 
or juridical proceedings, or in the construc
tion of legal documents or proce'sses. 

The distinction between "form" and "substance" 
is often important in reference to the validity or 
amendment of pleadings. If the matter of the p lea 
is bad , pr insufficient, irrespective of the manner of 
setting .. it forth, the defect is  one of SUbstance. If 
the matter of the plea is good and sufficient, but is 
inartificially or defectively pleaded, the defect is 
one of form. Pierson v. Insurance Co., 7 Houst. 
(Del.)  307, 31 Atl. 966. 

Common Form, Solemn Form 
See Probate. 

Forms of Action 

This term is the general designation of 
the variolls species or kinds of personal ac
tibns known to uhe common law, such as tro
ver, trespass, debt, aS8urnpsit, etc. These 
differ in their pleadings and evidence, as well 
as in t1}e circumstances to which they are re
spectiv�ly applicable. Truax v. Parvis, 7 
Houst. (Del.) 330, 32 A. 227. 

Matter of Form 

In pleadings, in indictments, in affidavits, 
conveyances, etc., matter of form (as distin
guished from matter of substance) is all that 
relates to the mode, form, or style of express,. 
ing the facts involved, the choice or arrange
ment of words, and other such particulars, 
without affecting the substantial validity or 
sufficiency of the instrument, or without going 
to the merits. Railway Co. v. Kurtz, 10 Ind. 
App. 60, 37 N. E. 303 ; Meath v. Mississippi 
Levee Com'rs, 100 U. S. 268, 3 S. Ct. 284, 27 
L. Ed. 930 ; State v. Amidon, 58 Vt. 524, 2 
A. 154. 

Form of the Statute 

This expression means the words, language, 
or frame of a statute, and hence the inhibition 
or command which it may contain ; used in 
the phrase (in criminal pleading) "against the 
form of the statute in that case made and 
provided." 

, .  

FO RMA. Lat. Form ; the prescribed form 
of judicial proceedings. 

Forma dat esse. Form gives being. Called 
"the old physical maxim." Lord Henley, Ch., 
2 Eden, 99. 

FORMA ET F I G URA J U D.I C I I . The form 
and shape of judgment or '  judicial action. 3 
BI. Comm. 271. 

Forma ' legal is forma essentialis. Legal form 
Is essential form. 10 Coke, 100. 

Forma non observata, infertur adnullatio actus. 
Where form. . is not observed, a ·  nullity of the 
act is inferred. 12 00ke, 7. Where the law 
prescribes a' form, the nono.�rvanee of .it is 
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fatal to the proceeding, and the whole becomes 
a nUllity. Best, Ev. Introd. § 59. 

FORMA PAU P ER I S. See In ]'orma Pauperis. 

FO RMAL. Relating to matters of form ; as, 
"formal defects" ; inserted, added, o.r joined 
pro torma. See ,Parties. 

FORMALI T I ES. In England, robes worn by 
the magistrates of a city or corpo'ration, etc. ,  
on solemn occasions. Enc.  Lond. 

FORMALITY. The conditions, in regard to 
method, order, arrangement, use of technical 
expressions, performance of specific acts, etc., 
which are required 'by the law in the making 
of contracts or conveyances, or in uhe taking 
of legal proceedings, to insure their validity 
and regularity. Succession of Seymour, 48 
La. Ann. 993, 20 So. 217. 

FORMATA. In canon law. Oanonical let
ters. Spelman. 

FORMATA B R EV I A. Formed writs ; writs 
of form. See Brevia FCH'mata. 

F O R M ED ACT I O N. An action for which a 
set form of words is prescribed, whiCh must 
be strictly adhered to. 10 Mod. 140, 141. 

F O R M ED D ES I GN.  In criminal law, and 
particularly with reference to homicide, this 
term means a deliberate and fixed intention 
to kill, whether directed against a particular 
person or not. Mitchell v. State, 60 Ala. 33 ; 
Wilson v. State, 128 Ala. 17, 2D So. 569 ; Ake 
v. State, 30 Tex. 473. 

FORM EDON.  An ancient writ in English 
law which was available for ,one who. had a 
right to lands or tenements by virtue of a gift 
in tail. It was in the nature of a writ of 
right, and was the highest action that a ten
ant in tail could have ; for he could no.t have 
an absolute writ of right, that being confined 
to such as claimed in fee-simple, and for that 
reason this writ o.f fOl'medon was granted to. 
him by the statute we doni-s, (Westm. 2, 13 
Edw. I. c. 1,) and was emphatically called 
"his" writ of right. The writ was distin
guished into three spe-cies, viz. : Formedou in 
the descender, in the remainder, and in the 
reverter. It was abolisihed in England by 
St. 3 & 4 Wm. IV. c. 27. See 3 BI. Comm. 
191 ; Co. Litt. 316 ; Fitzh. Nat. Brev. 255. 

F O R M ED O N  I N  T H E  D ESC END ER. A writ 
of formedon which lay where a gift was made 
in tail, and the tenant in tail ali�med the 
lands or was disseised of them and died, for 
the heir in tail to recover them, against the 
actual tenant o.f the freehold. 3 BI. Comm. 
192. 

FORMEDON I N  THE REMAI NDER. A writ 
of formedon which lay where a man gave 
lands to anQtiler for life o.r in tail; with re
ma�nder to. a third person in tail ·01' in feet 
and he who. �ad th� particular · es�te c;lied 



805 

without issue inheritable, and · a : stranger in
truded upon . him in remainder, and kept him 
out of possession. In this case he in rem,.a,in
aer, O'r his heir, was entitled to' this writ. a 
Bl. Comm. 192. 

FORM EDON I N  T H E  R EV ERTER. A writ 
of formedon which lay where there was a gift 
in tail, and afterwards, by the death of the 
donee or his heirs without issue of his body, 
the reversion fell in upon the donor, his heirs 
or assigns. In such case, th� reversioner had 
this writ to' recover the lands. 3 Bl. Oomm. 
192. 

before the judex, , (in ju4iciQ). Brown, See . 
Mackeld. Rom. IJaw, § 204. 

FORMULA R I ES. CollectiO'ns of fqrmiulce, or , 
forms of forensic proceedings and instruments 
used among the Franks, and other early con� 
tinental nations of Europe. Among these the 
formulary O'f Marculphus may be mentiO'ned 
as of considerable interest. Butl. CO'. Litt. 
note 77, lib. 3. 

FORNAG I U M.  The fee taken by a lord of 
his tenant, who was bound to bake in the' 
lord's common oven, (in furno dom,in.i,) 0'1' for ' 
a commissiO'n to use his own. 

FO RM ElLA. A certain weight of above 70 
lbs., mentioned in 5,1 Ren. III. Cowell. _ FO RN I CAT I ON.  Unlawful sexual inter

course between two unmarried persons,. E'llr- '. 
FO R M ER ACQU I TTAL. See Autrefois. ther, if one of the persons be married and the 

other nO't, it is fornication on the part of the ' 
F O R M ER ADJ U D I CAT I ON, or FO R M E R  latter, though adultery for the former. In . 
R ECOVERY. An adjudication or recovery some jurisdictions, however, by statute, it is 
in a former action. See Res Judicata. adultery O'n the part O'f both persons if the 

woman is married, whether the man is mar
FO RM I DO PER I CU L I . Lat. Fear of dan- ried or not. Banks v. State, 96 Ala. 78, 11 ' 
ger. 1 Kent, Comm. 23. So. 404 ; Rood v. State, 56 Ind. 263, 26 Am . . 

FORMS OF ACT I ON.  This term compre-
, hends the various classes of personal action 

at cO'mmon law, viz. : trespass, case, trover, 
detinue, replevin, covenant, debt, assumpsit, 
scire facia-s, and revivor, as well as the near
ly obsolete actions of account and annuity, 
and the modern action O'f mandamUS. They 
are now abolished in England by the .Judica
ture Acts of 1873 and 1875, and in many of 
the states of the United States, where a uni
form course of proceeding under codes of 
pr�edure has taken their place. But the 
principles regulating · the distinctions between 
the common-law actions are still found ap
plicable even where the technical forms are 
abolished. 

FOR M U LA. In common-law practice, a set 

Rep. 21 ; Com. v. Lafferty, 6 Grat. (Va.) 673 ; 
People v. Rouse, 2 Mich. N. P. 209 ; State v. 
Shear, 51 Wis. 460, 8 N. W. 287 ; Buchanan 
v. State, 55 Ala. 154 ; Stubblefield v. State, 
83 Tex. Cr. R. 48., 2(){) S. W. 1090 ; State v. ' 
Gieseke, 125 Minn. 497, 147 N. W. 663, 666 ; 
State v. Phillips, 26 N. D. 206, 144 N. W. 94� ' 
95, 49 L. R. A. (N. S.) 470, Ann. Cas. 19161\, 
320 ; State v. Ling, 91 Kan. 647, 138 P. 582, ' 
Ann. Cas. 1915D, 374. 

FO R N I X. Lat. A brothel ; fornication:. 

FORNO. In Spanish law. 
Partidas, pt. 3, tit. 32, 1. 18. 

An oven. Las 

FORO. In Spanish law. The place where 
tribunals hear and determine causes,-ea:er- '  
cendm'um Zitium lOCU8. 

. 

form of words used in judicial proceedings. FO ROS. In Spanish law. Emphyteutic reilts� 
In the civil law, an action. Calvin. Schm. Civil Law, 309. 

FO R MU LIE • .  In Roman law. When the legi8 
actiones were proved to be inconvenient, a 
mode of . procedure called "per fO'f'lmulas," (i. 
e., by means of forrnulce,) was gradually in
troduced, and eventually the legiS actiones 
were abolished by the Lex }Ebutia, B. C. 164, 
excepting in a very few exceptional matters. 
The f01'rnula; were four in number, namely : 
(1) The Demonstratio, wherein the plaintiff 
stated, i. e., showed, uhe facts out of which 
his claim arose ; (2) the Intentio, where he 
made his claim against the defendant ; (3) the 
A.djudicatio, wherein the judex was directed 
to assign or adjudicate the property or any 
portion or portions thereof according to the 
rights of the parties ; and (4) the Oondern
natio, in which the judex was authorized and 
directed to condemn O'r to acquit according as 
tJhe facts were or were not proved. These 
formula; were obtained from the magistrate, 
(i'n jure,) and were thereafter proceeded with 

FOR PR I SE. An exception ; reservation ; ex.:. 
cepted ; reserved. Anciently, a term of fre
quent use in leases and conveyances. OoweU ; 
Blount. 

In another sense, the word is taken for any' 
exaction. 

FORSCH EL. A strip of land lying next to the 
��� . 

FORSES. Waterfalls. Oamden, Brit. 

FORSPEAKER. An attorney or advocate in' 
a cause. Blount ; Whishaw. 

FORSPECA. In old English law. Prolocu
tor ; paranymphus. 

FO RSTAL. See Forestall. 

Forstellarius est pauper-urn depressor et tot ius 
cornrnun itatis et patl"ire p ubllicus in irn icus.

· 
3 .  

Inst. 196. A forestaller is an oppressor of the. 
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poo

'
r, and a public enemy of the whole com

munity and country. 

PO RSWEAR. In criminal law. To make 
oath to' that which the deponent knows to be 
untrue. 

This term is wider in its scope than "per
jury," for the latter, as a technical term, in
cludes the idea of the oath being taken before 
a competent court or officer, and relating to 
a material issue, which is not implied by the 
word "forswear." Fowle v. Robbins, 12 Mass. 
501 ; Tomlinson v. Brittlebank, 4 Barn. & A. 
632 ; Railway Co. v. McCurdy, 114 Pa. 554, 8 
A. 230, 6(} Am. Rep. 363. 

FORT. This term means, "something more 
than a mere military camp, post, or station. 
The term implies a fortification, or a place 
protected from attack by some such means 
us a moat, wall, or parapet." U. S. v. Tich
enor (C. 0.) 12 F. 424. 

FO RTAL I CE, or FORTELAC E. A fortress 
or , place of strength, which anciently did not 
pass without a special grant. 11 Hen. VII . 
c. \ 18. 

FORTALI T I U M .  In old Scotch law. A for
talice ; a castle. Properly a house or tower 
which has a ,battlement or a ditch or moat 
3;t>out it. 
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twenty-four hours. "Yhen a statute enacts 
that an act is to be done "fO'rthwith," it means 
that the act is to' be done within a reasonable 
time. 1 Chit. Archb. Pl'. (12th Ed.) 164 ; 
Dickerman v. ,Northern Trust CO'., 176 U. S. 
181, 20 S. Ot. 311, 44 L. Ed. 423 ; FaiYre v. 
Manderscheid, 117 Iowa, 724, 90 N. ,V. 76 ; 
Martin v. Pifer, 00 Ind. 248 ; Hiddles:on v. 
City of Grand Island, 115 Neb. 287, 212 N. 
W. 619, 621 ; State v. French, 102 'Wash. 273, 
172 P. 1156, 1157 ; Gedratis v. Verdier, 230 
Mich. 383, 210 N. 'V. 338, 340 ; Dallas Opera 
House Ass'n v. Dallas Enterprises (Tex. Civ. 
ApD.) 288 s. W. 656, 660 ; National Live Stock 
Ins. CO. V. Simmons, 62 Ind. App. 15, 111 N. E. 
18, 19 ; Qamwell v. Bigley, 253 Mass. 378, 149 
N. E. 155, 156 ; MacC'hia v. Scottis,h Union & 
National Ins. Co., 101 N. J. Law, 258, 128 A. 
244, 245. 

FORT IA. Force. In old English law. Force 
used by an accessory, to enable the principal 
to commit a crime, as by binding or holding 
a person while another killed him, or by aid
ing or counseling in any way, or commanding 
the act to be done. Bract. fols. 138, 138b. 
AccO'rding to Lord Coke, fortia was a word 
of art, and properly signified the furnishing 
of a weapon of force to do the fact, and by 
force whereof the fact was committed, and 
he that furniSlhed it was not present when the 
fact was done. 2 Inst. 182. 

FORTAXED. 
t�xed. 

Wrongly or extortionately FORTIA F R ISCA. Fresh force (q. 'P.). 

F O RTHC O M I NG.  In Scotch law. The action 
by which an arrestment (garnishment) is made 
effeCtual. It is a decree or process by which 
the credito'r is given the right to demand that 
the sum arrested be applied for payment of 
his cl'aim. 2 Kames, Eq. 288, 289 ; Bell. 

FORTHCO M I NG B O N D .  A bO'nd given to a 
sheriff who has levied on property, condi
tioned that the property shall be forthcoming, 
i. e., produced, when required. On the giving 
o£ such bond, the goods are allowed to remain 
in the possession of the debtor. Hill v. Man-
8e'l', 11 Grat. (Va.) 522 ; Nichols v. Chittenden, 
14 Colo. App. 49, 59 P. 954 ; Burnham-Munger
Root Dry Goods CO. V. Strahl, 102 Neb. 142, 
166 N. W. 266. 

, The sheriff or other officer levying a writ of fieri 
facias, or distress warrant, may take from the debt
or a bond, with sufficient surety, payable to the 
creditor, reciting ' the service of such writ or war
rant, and the amount due thereon, (including his 
fee for taking the bond, commissions, and other law
ful charges, if any,) with condition that the prop
erty shall be forthcoming at the day and place of 
sllJe ; . , whereupon such property may , be permitted 
to remain in the possession and at the risk of the 
debtor. Code �a. 1919, § 6518. 

FO,RTHW I TH. As soon as, , by reasonable 

FORT I L I TY. In old English law. 
fied place ; a castle ; a bulwark. 
11 Hen. VII. C. 18. 

A forti
Cowell ; 

FORT I O R. Lat. Stronger. A term applied, 
in the law of evidence, to that species of 
presumption, arising from facts shown in 
evidence, which is strong enough to shift the 
burden of proof to the opposite party. Bur
rill, Circ. Ev. 64, 66. 

Fortior est custod;ia legis  q uam homin is.  2 
Rolle, 325. 'l'he custody of the law is stronger 
than that of man. 

' 

Fortior et potentior est d ispositio legis quam 
homin is. The disposition of the law is n:f 
greater force and effect than that of man. Co. 
Litt. 234a ; Shep. Touch. 302 ; 15 East, 178. 
The law in some cases overrides the will of 
the individual, and renders ineffective or fu
tile his expressed intention or contract. 
Broom, Max. 697. 

FORT I O R I .  See A Fo'rtiori. 

, FORTIS. Lat. Strong. Forti8 et sana, 
strong and sound ; staunch and strong ; as a 
vessel. Townsh. PI. 227. ' 

FO RT LETT. A place or port of some 
strength; a little fort. Old Nat. Brev. 45. 

exertion, confined to the object, a thing may FORTU IT.  In French law. Accidental ; for-
00 , ��me. '!'hus, when a defendant is ordered tuitO'us. , Vas fortuit, a fortuitous event. For
to ' i»lead forthwith, he must plead within tuitement, accidentally j ,by chance j casually. 



FORT U ITOUS. Accidental ; undesigned ; ,'ad
ventitious. Resulting from una voidable phys
ical causes." Zappala v. Industrial Ins. Com
mission, 82 Wash. 314, 144 P. 54, L. R. A. 
1916A, 295. 

FO RTU I TOUS COLL I S I O N .  I n  maritime 
law. The accidental running foul of ves
sels. Peters v. Warren Ins. Co., 14 Pet. 112, 
10 L. Ed. 371. 

F O RT U I TO U S  EVENT. In the civil law. 
That which happens by a cause which can
not be resisted. An unforeseen occurrence, 
not caused by either of the parties, nor such 
as they could prevent. In French it is called 
"cas fortuit." Civ. Code La. art. 3556, no. 15. 
There is  a difference between a fortuitous 
event, or inevitable accident, and irresistible 
force. By the former, commonly called the 
"act of God," is meant any aCGident produced 
by physieal causes which are irresistible ; 
such as a loss by lightning or storms, by the 
perils of the seas, by inundations and earth
quakes, or by sudden death or illness. By the 
latter is meant such an interposition of hu
man agency as is, from its nature and power, 
absolutely uncontrollable. Of this nature are 
losses occasioned by the inroads of a hostile 
army, or by public enemies. Story, Bailm. § 
25. In 'Workmen's Compensation Acts for
tuitous event is accidental happening, or ac
cident that takes place without design or ex
pectation, or thing that happens from irresist
ible cause. The term is expressly defined in 
several acts. Stolp v. Department of Labor 
and Industries, 138 Wash. 685, 245 P. 20, 21 ; 
Frandila v. Department of Labor and Indus
tries, 137 Wash. 530, 243 P. 5 ;  Stertz v. Indus
trial Insurance Commission of Washington, 
91 Wash. 588, 158 P. 256, 259, Ann. Cas. 1918B, 
354 ; Cole v. Department of Labor and In
dustries, 137 Wash. 538, 243 P. 7, 9 ;  Zappala 
v. Industrial Ins. Commission, 82 Wash. 314, 
144 P. 54, L. R. A. 1916A, 295 ; Thompson v. 
Commercial Nat. Bank, 156 La. 479, 100 So. 
688, 690 ; Depre v. Pacific Coast Forge Co., 
154 Wash. 263, 259 P. 720, 721. 

F O RTU NA. Lat. Fortune ; also treasure
trove. Jacob. 

Fortu nam faciunt  judice'm. They make for
tune the judge. Co. Litt. 167. Spoken of the 
process of making partition among coparce
ners by drawing lots for the several purparts. 

FO RT U N E-TELLERS. In English law. 
Persons pretending or professing to tell for
tunes, and punishable as rogues and vaga
bonds or disorderly persons. 4 Bl. Comm. 62. 

FORTU N I U M.  In old English law. A tourn
ament or fighting with spears, and an appeal 
to fortune therein. 

FORTY. In land laws and conveyancing, in 
those regions where grants, transfers, and 
deeds are made with reference to the. subdi
visions of the government survey, this term 

means forty ' acres of land in the form of a 
square, being, the tract obtained by quart�r,. 
ing a sectioQ. of land ' (640 acres) and agai� 
quartering one of the quarters. Lente v. 
Clarke, 22 Fla. 515, 1 So. 149. 

FO RTY-DAYS COU RT. In old English for
est law. The court of attachment in forests, 
or wood-mote court. 

FORUM.  Lat. A court of justice, or judi
cial tribunal ; a place of jurisdiction ; a plac,e 
where a remedy is sought ; a place of litiga� 
tion. 3 Story, 347. 

I n  Roman Law 

The market place, or public paved court, 10 
the city of Rome, where such public busineSs 
was transacted as the assemblies of the pe07 
pIe and the judicial trial of causes, and where 
also elections, markets, and the public ex� 
change were held. ) : 

FO R U M  ACTUS. The forum of the act. Tbe 
forum of the place where the act was done 
which is now called in question. ' ; ; :  i 

FO R U M  C O N SC I EN T I IE. The forum or ��i: 
bunal of conscience. 

' .  ,' : 

F O R U M  CO NTENT I OSUM.  A contentiou� 
fornm or court ; a place of litigation ; the 'or� 
dinary court of justice, as distinguished fr.om 
the tribunal of conscience. 3 Bl. Comm.; 2p� 

FO R U M  CONTRACTUS. The forum of "the 
contract; the court of the place where a, �on� 
tract is made ; the place where a contrac't IS 
made, considered as a plac'e of jurisdiction. 
2 Kent Comm. 463. 

' . 

FO R U M  D O M EST I CU M. A domestic fOrun\. 
or tribunal. The visitatorial power is cail�d 
a "forum domesticurn.," calculated to d�ter� 
mine, sine strepitu, all disputes that arise 
within themselves. 1 W. Bl. 82. 

FO RUM D OM I C I L I I .  The forum or court of 
the domicile ; the domicile of a defendant, 
considered as a place of jurisdiction. 2 Kent, 
Comm. 463. 

FO R U M  ECC LES I A ST I CU M .  An ecclesiasti
cal court. The spiritual jurisdi,ction, as dis-
tinguished from the secular. 

" 

F O R U M  Ll GEANT I IE  R E I .  The forum of 
defendant's allegiance. The court or juris
diction of the country to which he owes ali�
giance. 

FO R U M  O R I G I N I S. The court of one's na
tivity. The place of a person's birth, con
sidered as a place of jurisdiction. 

FO R U M  REG I UM.  The king's court. St. 
Westm. 2, c. 43. 

F O R U M  R E I .  This term may mean either (1) 
the forum of the defendant, that is, ' of his 
residence or domicile ; or (2) the forum of the 
res or thing in controversy, that is, of the 
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place ; where the property is situated. The 
ambiguity springs from the fact that rei may 
be: the genitive of either reu·s or res. 

F'(l R U M  R E I  G ESTfE. The forum or court 
of a 1'CS gesta, (thing done ;) the place where 
an act is done, considered as a place of ju
risdiction and remedy. 2 Kent, Oomm. 463. 

F O R U M  R E I  S I TfE. The court where the 
thing in controversy is situated. The place 
w:here the subject-matter in controversy is  
situated, considered as  a place of jurisdiction. 
2 Kent, Comm. 463. 

F O R U M  SECU J-ARE. A secular, as distin
guished from an ecclesiastical or spiritual, 
court. 

FORU RTH.  In old records. A long slip of 
ground. Oowell. 

. 

F O RWARD. To send forward ; to send to
ward the place of destination ; to transmit. 
Nicoletti v. Bank of Los Banos, 1oo Oal. 637, 
214 P. 51, 52, 27 A. L. R. 1479 ; Oopeland v. 
Union Nursery 00., 187 Ala. 148, 65 So. 834, 
835 ; Katcher v. American Express 00., 94 
N . . J; Law, 165, 109 A. 741, 742. 

FORWAR D I N G  M E RC HANT, or FORWARD· 
E R. · ·  One who receives and forwards goods, 
taking upon· himself the expenses of transpor
tation, for · which he receives a complmsation 
from the ' owners, having no concern in the 
vessels or wagons by which they are trans
ported, and no interest in the freight, and not 
being deemed a common carrier, but a mere 
warehouseman and agent. Story, Bailm. §§ 
502, 5"09. Schloss v. Wood, 11 0010. 287, 17 P. 
910 ; Ackley v. Keilogg, 8 Cow. (N. Y.) 224 ; 
Place v. Union Exp. 00., 2 Hilt. (N. Y.) 19 ; 
)3ush v. Miller, 13 Barb. (N. Y.) 488. 

FOSSA; 
In the Civil Law 

A ditch ; a receptacle of water, made by 
hand. Dig. 43, 14. 1. 5. 

In Old Engl ish Law 

A ditch. 
·A pit full of water, in which wo

men committing felony were drowned. A 
gra.ve or sepulcher. Spelman. 

FOSSAG I U M.  In old English law. The duty 
levied on the inhabitants for repairing the 
moat or ditch round a fortified town. 
FO SSATO RU M  OPERAT I O. In old English 
law� Fosse-work ; or the service of laboring, 
done by inhabitants

· and adjoining tenants, 
for the repair and maintenance of the ditch
es . round. a city or town, for which some paid 
a contribution, called "tossaginm." Oowell. 

FOSSAT U M .  A dyke, ditch, or trench ; a 
place inclosed by a ditch ; a moat j a  canal. 

FOSSE-WAY, or FOSSE. One of the four 
�nc�erit Roman ways through England. Spel
.man. 

FOSSELLUM. A small ditch. Cowell. 
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FOSTE R I NG.  An ancient custom in Ireland. 
in which persons put away their children to 
fosterers. Fostering was held to be a strong
er alliance than blood, and the foster children 

participated in the fortunes of their foster 
fathers. Mozley & Whitley. ' 

FOSTERLAND.  Land given, assigned, or al
lotted to the finding of food or victuals for 
any person or persons ; as in monasteries for 
the monks, etc. Oowell ; Blount. 

FOSTERLEAN. The remuneration fixed for 
the rearing of a foster child ; also the jointure 
of a wife. Jacob. 

FOUJ DAR. In Hindu law. Under the Mogul 
government a magistrate of the police over 
a large district, who took cognizance ' of all 
criminal matters within his jurisdiction, and 
sometimes was employed as' receiver general 
of the revenues. Wharton. 

FOUJ DARRY C O U RT. In Hindu law. A 
tribunal for administering criminal law. 

F O U N D  . . A person is said to be found within ' 
a state when actually present therein, but as 
applied to a corporation it is necessary that it 
be doing business in such state through an of
ficer or agent or by statutory authority in 
such manner as to render it liable then to suit 
and to constructive or substituted service of 
process. See Romaine v. Ins. 00., 55 F. 751 ; 
Venner v. Pennsylvania Steel 00. of New Jer
sey (D. O.) 250 F. 292, 295 ; Haskell v. Alumi
num .co. of America (D. O.) 14 F.(2d) 864, 867 ; 
Shipman Ooal 00. v. Delaware & Hudson Co., 

219 App. Div. 312, 219 N. Y. S. 628, 631 ; Tied
emann v. Tiedemann, 36 Nev. 494, 137 P. 824', 
826 ; Buckley v. Advance-Rumely Thresher 
00., 106 Neb. 214, 183 N. W. l05, 107 ; Eastman 
Kodak Co. of New York v. Southern Photo 
Materials Co., 273 U. S. 359, 47 S. Ot. 400, 402, 
71 L. Ed. 684 ; Teti v. Oonsolidated Ooal 00. of 
Maryland (D. C.) 217 F. 443, 447 ; nes v. Hei
denreich, 201 Ill. App. 619, 624 ; Oouncil Bluffs 
Oanning 00. v. Omaha Tinw�re Go., 49 Neb. 
537, 68 N. W. 929 ; Juckett v. Brennaman, 99 
Neb. 755, 157 N. W. 925, 926 ;  Dean v. Bran
non, 139 Miss. 312, 104 So. 173, 174 ; Bank of 
Bristol v. Ashworth, 122 Va. 170, 94 S. E. 469, 
470 ; United States v. Townsend (D. C.) 219 F. 
761, 762. Contra, where person was enticed 
into district. Blandin v. Ostrander (0. O. A.) 
239 F. 700, 702. 

FOU N DAT I ON.  The founding or building of 
a college or hospital. ' The incorporation or 
endowment of a college or hospital is the 
foundation ; and he who endows it with land 
or other property is the founder. Dartmouth 
Oollege- v. Woodward, 4 Wheat. 667, 4 L. Ed. 
629 ; Seagrave's Appeal, 125 Pa. 362, 17 A. 
412 ; Union Baptist Ass'n v. Bunn, 7 Tex. Civ. 
App. 249, 26 S. W. 755. 

FOLJNDED. Based upon j arising from, grow
ing out of, or resting upon j as in the expres
sions �'founded. in fraud," "founded on a con
sideration," "founded on contract," and the 
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like. See In re Grant Shoe Co., 130 Fed. 88i,-
66 C. C. ' A; 78 ; State v. Morgan, 40 Conn. 4(l ; 
Palmer v. Preston, 45 Vt . . 158, 12 Am., Rep. 
191 ; Steele v. Hoe, 14 Adol. & EI. 431 ; In re 

Morales (D. C.) 105 F. 761. 

FOUNDE R. The person who endows an elee
mosynary corporation or institution, or sup
plies the funds for its establishment. See 
Foundation. 

FOU N DERS' SHARES. In English Company 
Law. Shares .issued to the founders of (or 
vendors to) a public company as a part of the 
consideration for the business, or concession, 
etc., taken over, and not forming a part of, 
the ordinary capital. As a rule, such shares 
only participate in profits after the payment 
of a fixed minimum dividend on paid-up capi
tal. Encyc. Dict. 

FOU N D EROSA. Founderous ; out of repair, 
as a road. Cro. Car. 366. 

FOU N D L I NG.  A deserted or exposed infant ; 
a child found without a parent or guardian, 
its relatives being unknown. It has a set
tlement in the district where found. State 
ex reI. Wilson v. Pierre, 155 La. 510, 99 So. 
421. 

F O U N D L I NG HOSP I TA LS. Charitable in
stitutions which exist in most countries for 
taking care of infants forsaken by their par
ents, such being generally the offspring of il
legal connections. The foundling hospital act 
in England is the 13 Geo. II. c. 29. 

F O U R. F'r. In old French law. An oven or 
bake-house. Four banal, an oven, owned by 
the seignior of the estate, to which ' the ten
ants were obliged to bring their bread for 
baking. Also the proprietary right to main
tain such an oven. 

FOU R  CO R N E RS. The face of a written in
strument. That which is contained on the 
face of a deed (without any aid from the 
knowledge of the circumstances under which 
it is made) is said to be • within its four cor
ners, because every deed is still supposed to 
be written on one entire skin, and so to have 
but four co'rners. 

To look at the fo-ur corners of an instru
ment is to examine the whole of it, so as to 
construe it as a whole, without reference to 
any one part more than another. 2 _Smith, 
Lead. Cas. 295. 

FO U R  SEAS. The seas surrounding England. 
These were divided into the Western, includ
ing the Scotch and Irish ; the Northern, or 
North sea ; the Eastern, being the German 
ocean ; the Southern, being the British chan
nel. 

FO
'
U RCH ER. Fr. To fork. This was a 

method of delaying an action anciently re� 
sorted to by defendants when two oJ them 
were joined in the suit. Instead of appearing 
together, each would appear in trirn and cast 

an. essoin for the other, thus post�illg; t4� . 
trial. 

FOU R I ER ISM. A form of socialism. , See:�l : 
Mill, Pol. Ec. 200; 

. . . ' 
.. , , 

FOU RTEENTH AME N D MENT. 'The Four�i 
teenth Amen'dment o,f the constitution of the ' 

United States became a par-t ot the ' organrC ' 
law July 28, 1868, and its importance' entitles ' 
it to special mention. 1t creates or at least: 
recognizes for the first time, ' a  citizenship Of: 
the United States, as distinct from that of; 
the states ; forbids the making or enforce;.i 
ment by any state of any IB;w abriqgip.g the 
privileges and immunities of citIzens of the '. 
United States ; and secures all "persons'" 
against any state acdon which is either dep
rivation of life, liberty, or property with9;qt � 
due process of law or denial of the equal pro-
tection of the laws. 

' ; ! 

FOWLS O F  WAR REN. Such fowls as are) 
preserved under the game laws in warrens. 
According to Manwood, these are partridgest 
and . pheasants. According to Coke, they are, 
partridges, rails, quails, woodcocks, pheas:,.'; 
ants, mallards, and herons. Co . .  Litt. 2�, , ; ' . ' 

FOX'S L I B E L  ACT . In Englislh la�. Tiii!3 
was the statute 52 Geo. III: c. 60, which ' se-� 
cured to' juries, upon the trial of indictments

' 

for libel, the right of prouo�pcing a ge�"'t:�l.i 
verdict of guilty or not guilty upon the whole, 
I1latter in issue, and no longer bound them ' 

to find a verdict of guilty on proof of -(Qe: 
publication of the paper charged to be a, libel, 
and of the sense ascribed to' it in the indict� 
ment. Wharton. 

' " I 
FOY. L. Fr. Faith ; allegiance ; fidelity. 

F R. A Latin abbreviation for "fragmentum,u! 

a fragment, used in citations to the Dig��t. '()rl 
Pandects in the Corpus Juris Civilis O'f justin�' 
ian, the several extracts from ' juristic ' writ�' 
ings ,of which it is composed being so calle,d. , , 

, 
FRACT I O. Lat. A brealdng ; division ; 
fra(:tion ; a portion O'f a thing less tp�� ' t�4 
whole. 

FRACT I ON.  A breaking, 0'1' breaking up ; Ii 
fragment or broken part ; a portion of a thtng; 
less than the whole. J ory v. Pala�� , Pl'.Y. 
Goods Co., 30 01'. ' 19'6, 46 P. 786. ' 

FRACTI O N  O F  A DAY. A Portioi'J." of a day; . 
':Dhe dividing a day. Generally, the law aoes 
not allow the fraction of a day, ,2 :aI.. ,CO:pl�! 
141. " , , 

FRACT I O NA L. As applied to tracts of land� 
particularly to'YI1ships, sectioh�, \qliart�r 

'
s�� 

tions, and other divisions according to th� 
government survey, and also minin,g clailllS:r 
this terms means that th�, exterior boundary 
lines are laid down to �include the whole of 
such a division or such a claim, b�t that the 
tract in question does nO't measure :�p to tbe 
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full extent or include the whole acreage, be
cause a portion of it is cut off by an over
lapping survey, a river or lake, or some other 
external interference. See T'oUeston Club v. 
State, 141 Ind. 197, 38 N. E. 214 ; Parke v. 
Meyer, 28 Ark. 287 ; Goltermann v. Schier
meyer, 111 MO'. 404, 19 S. W. 487. Any ir
regular division whether cO'ntaining more or 
less than cO'nventiO'nal amount of acreage. 
Graysonia-Nashville Lumber 00. v. Wright, 
117 · Ark. 151, 175 S. W. 40'5 ; South Florida 
Farms CO'. v. Goodno, 84 Fla. 532, 94 So. 672, 
675. 

Fractionem d iei  n on recip it lex. Lofn, 572. 
The. law dO'es not take notice of a portion of a 
day. 

FRACT I T IUM.  Arable land. Mon. Angl. 

FRACTURA NAV I UM. Lat. The breaking 
or wreck of ships ; the same as naufra.gium, 
(q. v.) 

FRAGMENTA. Lat. Fragments. A name 
sometimes applied (especially in citations) to 
the Digest 0'1', Pandects in the Oorp�£s Juris 
Oivilis of Justinian, as! being made up of nu
merous extracts or "fragments" frO'm the 
�ritings of various jurists. Mackeld. Rom. 
�aw, § 74. 

FRA I S. Fr. Expense ; charges ; costs. Frais 
a'un proocs, costs of a suit. 

FRAIS D E  JUST I CE. In French and Canadi
an law. Costs incurred incidentally to the 
action. 

F RAIS JUSQU'A BORD. Fr. In French com
mercial law. Expenses to the board ; ex
penses incurred on a shipment O'f · goods, in 
paclring, cartage, commissions, etc., up to' the 
pOint where they are actually put on board the 
vessel. Bartels v. Redfield (C. C.) 16 F. 336. 

F RANC. A Frencib coin of the value of a 
little over eighteen cents. Levy v. Cleveland, 
C., C. & St. L. Ry. Co., 20'6 N. Y. S. 2.61, 262, 
210 App. Div. 422 ; Levy v. Cleveland, C., C. 
& St. L. R. Co., 20'2 N. Y. S. 396, 397, 121 Misc. 
Rep. 681 ; Chemical Nat. Bank v. Butt, 206 
N. Y. S. 36, 37, 123 Misc. Rep. 575. 

FRANC ALEU. In French feudal law. An 
aUod ; a free inheritance ; or an estate held 

. free of ' any services except such as were due 
to the sovereign. 

810 

franchise that it should be a grant from nhe 
sovereign authority, and in this country nO' 
fr.anchise can be held which is not deriv�d 
from a law of the state. In England, a fran
chise is defined to be a royal privilege in the 
hands of ' a subject. In this country, it is a 
privilege of a public nature, which cannot b� 
exercised without a legislative grant. See 
Bank of Augusta v. Earle, 13 Pet. 595, 10 L. 
Ed. 274 ; Dike v. State, 38 Minn. 366, 38 N. 
W. 95 ; Chicago Board of Trade v. People, 91 
Ill. 82 ; Lasher v. ,People, 183 .Ill. 226, 55 N. 
E. 663, 47 L. R. A. 802, 75 Am. St. Rep. 10'3 ; 
Southampton v. Jessup, 162 N. Y. 122, 56 
N. E. 538 ; Tlhompson v. People, 23 Wend. (N. 
Y.) 578 ; Black River Imp. Co. v. Holway, 
87 'Wis. 584, 59 N. W. 126 ; Central Pac. R. 
00. v. Oalifornia, 162 U. S. 91, 16 S. Ct. 766, 
40 L. Ed. 9DB ; Chicago & W. I. R. Co. v. 
Dunbar, 95 Ill. 575 ; State v. Weatherby, 45 
Mo. 20' ; Morgan v. Louisiana, 93 U. S. 2,23, 23 
L. Ed. 860 ; State ex reI. Coco Y. Riverside 
1rr. CO'., 142 La. 10, 76 So. 216, 218 ; Public 
Service Commission, Second Dist., Y. New 
Yorl\: Cent. R. Co., 185 N. Y. S. 267, 273, 193 
App. Div. 6.15. 

A franchise i� a privilege Dr immunity of a pub
lic nature, which cannot be legally exercised with
Dut legislative grant. To be a corporation is a fran
chise. The various powers conferred on corpora
tions are franchises. The execution Df a pDlic;;- Df 
insurance by an insurance cDmpany, and the issu
ing a bank-note by an incorporated bank, are fran
chises. People v. Utica Ins. Co., 15 Johns. (N. Y.) 
387, 8 Am. Dec. 243. 

The word "franchise" has various Significations, 
both in a legal and popular sense. A corporation is 
itself a franchise belonging to the members Qf the 
corporation, and the corporation, itself a franchise, 
may hold other franchises. So, also, the different 
powers of a corporation, such as the right to' hold 
and 'dispose of property, are its franchises. In a 
popular sense, the political rights of subjects and 
citizens are franchises, such as the right of suf
frage, etc. Pierce v. Emery, 32 N. H. 484 ; Turner 
v. Turner Mfg. Co., 184 Wis. 508, 199 N. W. 155, 156 ; 
State v. Black DiamDnd CD., 97 Ohio St. 24, 119 N. 
E,. 195, 199, L. R. A. 1918E, 352. 

The term "franchise" has several significations, 
and there is some confusion in its use. When used 
with reference to corporations, the better opinion, 
deduced from the authorities, seems to be that it 
consists of the entire privileges embraced in and 
constituting the grant. It does not embrace the 
property acquired by the €xercise of the franchise. 
Bridgeport v. New York & N. H. R. Co., 36 Conn. 
255, 4 Am. Rep. 63 . 

General and Special 

FRANC TENANC I ER. 
freeholder. 

In French law. A The charter of a cO'rporation is its "gen-
eral" franchise, while a "special" franchise 
consists in any rights granted · by the public 
to' use property fO'r a public use but with pri
vate profit. Lord v. Equitable Life Assur� 
Soc., 194 N. Y. 212, 87 N. E. 443, 22 L. R; A. 
(N. S.) 420. 

FRANCH I LAN US. A freeman. Ohart. Hen. 
"IV. A '  free tenant. Spelman. 

FRANCHISE. A special privilege c()nferred 
by government tipon' an individual or COl'pora
tion� and which does not belon� tO' the citi
zens .: of the Country generally;: :'of- • ce-mmon 
right. It hl eSsential to the character 'of a 

Elective Franchise 

Tlhe right, of suffrage ; the right or privilege 
of vO'ting in ·  pubUc elections. . 
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Franchise Tax 
A tax on the franchise -of a corporation, 

that is, on the rightl and privilege of carrying 
on business in the character of a corporation, 
for the purposes for which it was created, 
and in the conditions ' which surround it. 
Though the value of the franchise, for pur
poses of taxation, may be measured by the 
amount of business done, or the amount of 
earnings or dividends, or by the total value of 
the capital or stock of the corporation in ex
cess of its tangible assets, a franchise tax is 
not a tax on either property, capital, stock, 
earnings, or dividends. See Home Ins. Co. 
v. New York, 134 U. S. 594, 10 S. Ct. 593, 33 
L. Ed. 1025 ; Worth v. Petersburg R. Co., 89 
N. C. 305 ; Tremont & Suffolk Mills v. Lowell, 
178 Mass. 469, 59 N. E. 1007 ; Chicago & El 
I. R. Co. v. State, 153 Ind. 134, 51 N. E. 924 ; 
Marsden Co. v. State Board of Assessors, 61 
N. J. Law, 461, 39 A. 638 ; People v. Knight, 
174 N. Y. 475, 67 N. E. 65, 63 L. R. A. 87 ; 
State ex reI. Marquette Hotel Inv. Co. v. State 
Tax Commission, 282 Mo. 213, 221 S. W. 721, 
726 ; Chesapeake & O. Ry. 00. v. Common
wealth, 190 Ky. 552, 228 S. W. 15, 16 ; Greene 
v. Louisville & I. R. 00., 244 U. S. 499, 37 S. 
Ct. 673, 678, 61 L. Ed. 1280, Ann. Cas. 1917E; 
88 ; Arkansas & Memphis Ry. Bridge & Ter
minal Co. v. State, 174 Ark. 420, 295 S. W.  
378, 379 ; American Refining Co. v.  Staples 
(Tex. Com. App.) 2.69 S. W. 420, 421. 

Personal Franch ise 

A franchise of corporate existence, 0'1' one 
which authorizes the formation and existence 
of a corporation, is sometimes called a "per
sonal" franchise, as distinguished from a 
"property" franchise, which authorizes a cor .. 
poration so formed to apply its property to 
some particular enterprise or exercise some 
special privilege in its employment, as, for 
example, to construct and operate a railroad. 
See Sandham v. Nye, 30 N. Y. S. 552, 9 Misc. 
Rep. 541. 

Secondary Franchises 

The franchise of corporate existence being 
sometimes called the "primary" franchise of 
a corporation, its "secondary" franchises are 
the special and peculiar rights, privileges, or 
grants which it may receive under its charter 
or from a municipal corporation, such as the 
right to use the public streets, exact tolls, 
collect fares, etc. See State v. Topeka Water 
Co., 61 Kan. 547, 60 P. 337 ; Virginia Oanon 
Toll Road Co. v. People, 22 0010. 429, 45 P. 
398, 37 L. R. A. 711. The franchises of a 
corporation are divisible into (1) corporate or 
general franClhises ; and (2) "special or sec
ondary franchises." The former is the fran
chise to exist as a corporation, while the lat
ter are certain rights and privileges conferred 
upon existing corporations. Gulf Refining Co. 
v. Cleveland Trust Co. (Miss..) 108 So. 158, 160. 

Speoial Franchises 

See Secondary Franchises, 8upra. 

FRAN C IA. France. Bract. tol. 427b. 

FRANC I GENA. A man born in France. ·A 
designation formerly given to aUens in Eng
land. 

FRANCUS. L. Lat. Free ; a freeman ; a 
Frank. Spelman. 

FRANCUS BANCUS. Ftee bench (q. v.). 

F RANCUS H O MO. In old European law: .i 
free man. Domesday. 

FRANCUS P LEG I US. In old English law. ·A 
frank pledge, or free pledge. See Frank
Pledge. 

FRANCUS TENENS. A freeholder. See 
Frank-Tenement. 

FRANI{, v. To send matter through. the 
public mails free of postage, by a personaJ or 
official privilege. 

FRA N K, adj. In old English law. Free. qc
eurring in several compounds.. 

-Frank-al moigne. In English law. F�ee 
alms. A spiritual tenure whereby religious 
corpO'rations, aggregate or sole, held la-nds ()f 
the donor to them and their successors for
ever. They were discharged of aU other :e;x:
cept religious services, and the trinoda nec�8-
s ita,8. It differs from tenure by divine ser,v
ice, in that the latter required the perform
ance of certain divine services, whereas ' t�e 
former, as its name imports, is free. This 
tenure is expressly excepted in the 12 Car. 
n. c. 24, § 7, and therefore still subsists; in 
some few instances. 2 Broom & H. Comm. 
203. • 

-Frank bank. In old English law. Free 
bench. J..Jitt. § 166 ; Co. Litt. 110b. See Free
Bench. 

-Frank-chase. A liberty of free chase : en
joyed by any one, whereby all other persons 
'having grO'llnd within that compass are fOor
bidden to cut down wood, etc., even ' in their 
own demesnes, to the prejudice of the owner 
of the liberty. Cowen. See Chase. 

-Frank-fee. Freehold lands exempted ·fro;m 
all services, but not from homage ; lands held 
otherwise than in ancient demesne. That 
which a man holds to himself and his heirs, 
and not by such service as is required in an
cient demesne, according to the custom of the 
manor. Cowell. 

-Frank ferm. In Englioo law. A species. (If 
estate held in socage, said by Britton, to .be 
"lands and tenements whereof the nature , :of 
the fee is changed by feoffment out of chivalry 
for certain yearly services, and in respect 
whereof neither homage, ward, marriage; nOl" 
relief can be demanded/' Britt. c. 66 ; 2 "Bt 
Comm� . 80. 

. 



-Frank-fold. In old English law. Free-fold ; 
a privilege for the lord to have all the sheep 

· of his tenants and the inhabitants within his 
seigniory, in his fold, in his demesnes, to ma
nure his land. Keilw. 198. 

· -F.rank-Iaw. An obsolete expression signify
ing the rights and privileges of a citizen, or 
the liberties and civic rights of a freeman. 

-Frank-marriage. A species of entailed es-
· tates, in English law, now grown out of use, 
but still capable of subsisting. When tene
ments are given by one to another, together 

· with a wife, who is a daughter or cousin of 
the donor, t0' hold in frank-marriage, the 
donees shall have the tenements to them and 
the . heirs of their two bodies begotten, i. e., 
in special tail. For the word "frank-mar
riage," em vi termini, both creates and limits 
an inheritance, not only supplying words of 
descent, lmt also terms of procreation. The 
donees are liable to no service except fealty, 
and a reserved rent would be void, until the 
f.ourth degree of consanguinity be passed be
tween the issues of the donor and donee, when 
they were capable by the law of the churCh 
of intermarrying. Litt. § 19 ; 2 Bl. Comm. 
115. 

�Frank-pledge. In old English law. A 
pledge 0'r surety for freemen ; that is, the 
pledge, or corporate responsibility, of all the 
inhabitants of a tithing for the general good 
behavior of each free-born citizen above the 

. age of fourteen, and for his being forthcom
ing to answer any infraction 6f the law. 
Termes de la Ley ; Cowell. 

-Frank .. tenant. A freeholder. Litt. § 91. 

�Frank-tenement. In English law. A free 
tenement, freeholding, or freehold. 2 Bl. 
Comm. . 61, 62, 104 ; 1 Steph. Oomm. 217 ; 
Bract. fol. 2m. Used to denote both the ten
ure aI\d the estate. 

FRAN K I NG P R I V I LEG E. The privilege of 
· sending certain matter through the public 

·mails without payment of postage, in pursu· 
ance of a personal or official privilege. 

F RAN I<LEYN (spelled, also, "Francling" and 
"Franklin"). A freeman ; a freeholder ; a 

· �eritfenian. Blount ; Oowell. 
. . . 

· ·FRASSETU M .  In old English law. A wood 
. ·01' 'wood-ground where ash-trees grow. Co. 
· Litt. 4b . 
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Comm. 223 ; Fortes. de Laud. c. 5. A maxim 
of the common law of England, now super
seded by the statute 3 & 4 Wm. IV. c. 106, § 
9. See Broom, Max. 530. 

F RATER IA.  In old records. A fraternity, 
brotherhood, or society of religious persons, 
who were mutually ' bound to pray for the 
good health and life, etc. , of their living breth
ren, and the souls of those that were dead. 
Cowell. 

FRATERNAL. Brotherly ; relating or be
longing to a fraternity or an association of 
persons formed for mutual aid and benefit, 
but not for profit. In re Mason Tire & Rub
ber Co., 11 Jj".(2d) 556, 557, 56 App. D. C. 170. 

FRATERNAL B E N E F I T  ASSOC I AT I ON .  A 
society or voluntary association organized 
and carried on for the mutual aid and benefit 
of its members, not for profit ; which ordi
narily has a lodge system, a ritualistic form 
of work, and a representat�ve government, 
makes provision for the payment of death 
benefits, and (sometimes) for benefits in case 
of accident, sickness, or old age, the funds 
therefor being derived from dues paid or as
sessments levied on the members. National 
Union v. Marlow, ,74 F. 778, 21 O. C. A. 89 ;  
Walker v. Giddings, 103 Mich. 344, 61 N. W. 
512. 

FRATE RNAL I NSU RAN C E. The form of 
life (or accident) insurance furnished by a 
fraternal beneficial association, consisting in 
the payment to a member, or his heirs in case 
of death, of a stipulated sum of money, out 
of funds raised for that purpose by the pay
ment of dues or assessments by all the mem
bers of the assoeiati0'n. 

FRATERN I A. A fraternity or brotherhood. 

FRATERN I TY. In old English law. "A cor
poration is an investing of the people of a 
place with the local government thereof, arid 
therefore their laws shall bind strangers ; but 
a. fraternity is some people of a place united 
together in respect to a mystery or business 
into a company, and their laws and ordi
.nances cannot bind strangers." Cud don v. 
Eastwick, 1 Salk. 192. 

Organizations composed of either or both 
sexes. State v. Allen, 189 Ind. 369, 127 N. E . 
145, 146. Brotherly regard and sympathy 
for others. Donnelly v. Sovereign Camp W • 
O. W., 111 Neb. 499, 197 N. W. 125, 127. 

... ; ,i . :  i .. • .  �: ". : ' . ' . 
FRATER. In the civil law. A brother. Fra- . FRATRES C O N J U RAT I .  Sworn bJ;"others 
ter consanguineu8, a brother having the same or companions for the defense of their sov�r
father, but born of a different mother. Fmter eign, or for other purposes. Hoved. 445 • 

. utteHn.us; :8. brother born of the same mother, 
' bt\t :tiy, ! a �di!fferent father. Frater nutriciu8, FRATRES PYES. In old English law. Cer-
. . 8i 'btistard ' brother. tain friars who wore white and ,black gar-
· .. , .. . nient�. Wal�ingham, 124.. 

. . 

, :Fra:i;r if�ratr,i ute'-i�o; 'non succed�t :ln hmr.editate 
. , p'ater�8�) 4- �rotAer ·s.�all n()t s\lc�eed a \lterille FRAT R I AGE�' : A y.ounger ,brother's inherit

brother in the paternal inherita!l.ce .. · 2 .  Ill. ance. 
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F RATR I C I DE. One who has killed a·brother 
or sister ; also the killing of a brother or sis
ter. 

FRAUD . .  Fraud consists of some deceitful 
practice or willful devi'ce, resorted to 'with in
tent to deprive another of his right, or in 
some manner to do him an injury. As dis
tinguished from · negligence, it is always posi
tive, intentional. Maher v. Hibernia Ins. Co., 
67 N. Y. 292 ; Alexander v. Church, 53 Conn. 
561, 4 Atl. 103 ; Studer v. Bleistein, 115 ' N. 

.Y .. 316, 22 N. E. 243, 7 L. R. A. 702 ; Moore v. 
Crawford, 130 U. S. 122, 9 Sup. Ct. 447, 32 
L. Ed. 878 ; Fechheimer v. Baum (0. C.) 37 
Fed. 167 ; U. S. v. Beach (D. C.)  71 Fed. 160 ; 
Gardner v. Ileartt, 3 Denio (N. Y.) 232 ; Mon
roe Mercantile Co. v. Arnold, 108 Ga. 449, 34 
S. E. 176 ; Missouri, K. & T. Ry. Co. of Texas 
v. Maples (Tex. Civ. App.) 162 s. W. 426, 429 ; 
State v. Meeks, 30 Ariz. 436, 247 P. 1099, 
1100; Joplin v. Nunnelly, 67 Or. 566, 134 P. 
1177, 1179 ; McNair v. Southern States Fi
nance Co., 191 N. C. 710, 133 S. E. 805, 88. 

Fraud, as applied to contracts, is the cause 
of an error bearing on a material part of the 
contract, created or ' continued by artifice, 
with design to obtain some unjust advantage 
to the one party, or to cause an inconven
ience or loss to the other. Civil Code La. 
art. 1847. Strauss v. Insurance Co. of North 
America, 157 La. 661, 102 So. 861, 865 ; Jesse 
French Piano & Organ Co. v. Gibbon (Tex. 
eiv. App.) 180 S. W. 118:5, 1187. 

Fraud, in the sense of a court of equity, 
properly includes all acts, omissions, and con
cealments which involve a breach of legal or 
equitable duty, trust, or confidence justly re
posed, and are injurious to another, or by 
which an undue and unconscientious advan
tage is taken of another. 1 Story, Eq. Jur. § 
187 ; Morgan v. Gaiter, 202 Ala. 492, 80 So. 
876, 878 ; Jones v. Snyder, 121 Okl. 254, 249 
P. 313, 316. 

Synonyms 

The term "fraud" is sometimes used as synony
mous with "oovin," "collusion," or "deceit. " But 
distinctions are properly taken in the meanings of 
these words, for which reference may be had to the 
titles Covin ; Collusion ; Deceit. 

' 

Classifi,cation 

Fraud is either aotuaZ or constructive. Actual 
fraud consists in deceit, artifice, trick, design, some 
direct and active operation of the mind ; it includes 
cases of the intentional and successful emplayment 
of any cunning, deception, ar artifice used ta cir
cumvent or cheat ano'ther ; it is something said, 
done. or omitted by a person with the design of 
perpetrating what he knows to be a cheat or decep� 
tion . •  Cunstructive fraud cons-ists ' in any act of 
commission or omission contrary to legal or equita
ble duty, trust, or confidence justly reposed, which 
is cnntrary to good conscience and operates to the 
injury of another. Or, as otherwise defined, it is 
an act, statement or omission which operates as 
a virtual fraud on an individual, or which, if gen
erally permitted, would be prejudicial to the public 
welfare, and yet . may have . been unconnected with 
any sel;tish or evil design. Or, according to Story, 

constructive fra� a.re such acts or contracts as, 

though not originating in, any actual evil design 
or contrivance to perpetrate a positiVI;! fraud or 

'
in

jury upon other persons, are yet, by their tendency 
to deceive or mislead other persons, or to violate 
private or public confidence, or to impair or ' injure 

the public interests, deemed equally · reprehensible 

with actual fraud. 1 Story, Eq. Jur. § 258. And see, 
generally, Code Ga. 1882, § 3173 (eiv. Code 1910, § 
4622) ; People v. K&lly, 35 Barb. (N.  Y.) 457 ; Jack
son v. Jackson, 47 Ga. 99 ;  Hatch v. Barrett, 34 Kan. 
223, 8 P. 129 ; Forker v. Brown, 10 Misc. Rep. 161, 
30 N. Y. SuPp. 827 ; Massachusetts Ben. L. Ass'n v. 

Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261 ; 
Haas v. Sternbach, 156 Ill. 44, 41 N. E. 51 ; Newell 
v. Wagness, 1 N. D. 62, 44 N. W. 1014 ; Carty v. Con
nolly, 91 Cal. 15, 27 P. 599 ; Stuck v. Delta Laild & 
Water Co., 63 Utah, 495, 227 P. 791, 795 ; F()ntenot 
v. White, 115 Ok!. 248, 242 P. 854, 858 ;  National Bank 
of Savannah v. All (C. C. A.) 260 F. 370, 384 ; Moore 
v. Gregory, 146 Va. 504:, 131 S. E. 692, 697 ; Douglas 
V. Ogle, 80 Fla. 42, 85 So. 243, 244 ; Windle v. City 
of ValparaiSO, 62 Ind. App. 342, 113 N. E. 429, 433 ; 
Murray v. Speed, 54 Ok!. 31, 153 P. 181, 183 ; State 
Trust & Savings Bank v. Hermosa Land & Cattlt' 
Co., 30 N. M. 566, 240 P. 469; 476 ; Harrison v. Roark, 
31 Ariz. 73, 250 P. 367, 368 ; Lytle v. Fulotka, 106 Oklo 
86, 233 P. 456, 459, 460 ; Leader Pub. CO. V. Grant 
Trust & Savings Co., 182 Ind. 651, 108 N. E. 121, 124 ; 
Stewart v. Baldwin, 86 Wash. 63, 64, 149 P. 662 ; Kel
ler v. Cox, 67 Ind. App. 381, 118 N. E. 543, 546 ;  Blake 
V. Thwing, 185 Ill .  App. 187, 194 ; Parker v. Solis 
(Tex. Civ. App.) 277 S. W. 714, 717 ; U. S. V. Whyel 
(D. C. ) 19 F.(2d) 260, 263 ; Allen v. United States 
Fidelity & Guaranty Co., 269 Ill. 234, 109 N. E. 1035, 
1038. 

Fraud is also classified as fraud in fact and frood 
in lalLV. The former is actual, positive, intentional 
fraud. Fraud disclosed by matters of fact, as dis
tinguished from constructive fraud· or fraud in law. 
McKibbin V. Martin, 64: Pa. 356, 3 Am. Rep. 588 ; 
Cook V. Burnham, 3 Kan. App. 27, 44 P. 447. Fraud 
in law is fraud in contemplation of law ; fraud im
plied or inferred by law ; fraud made out by con
struction of law, as distinguished from fraud found 
by a jury from matter of fact ; constructive fraud 
(q. 11'.) See 2 Kent, Comm. 512-532 ; Delaney V. Val
entine, 154 N. · Y. 692, 49 N. E. 65 ; BUrr V. Clement, 
9 Colo. 1, 9 P: 633 ; Lovato v. Catron, 20 N. M. 168, 
148 P. 490, 492, L. R. A. 1915E, 451 ; Furst & Thomas 
V. Merritt, 190 N. C. 397, 130 S. E. 40, 43. 

Fraud is also said to be legaZ or positive. The 
former is fraud made out by legal construction or 
inference, or the same thing as constructive fraud. 
Newell v. Wagness, 1 N. D. 62, 44 N. W. 1014. Pos
Itive fraud is ' the same thing as actual fraud. See 
Douthitt v. Appleg'ate, 33 Kan. 395, 6 P. 575, 52 Am. 
Rep. 533 ; Nocatee Fruit Co. v. Fosgate · (C. C. A.) 
12 F. (2d) 250, 252. . . 

I n  Ge'neral 

-Actionable fraud. See Actionable. 

-Frauds, statute of. This is the common des
ignation of a very celebrated English statute, 
(29 Car. II. C. 3,) passed in 1677, and which 
has been adopted, in a more or . less modiffed 
form, in nearly all of the United States. Its 
chief characteristic is the provision that no 
suit or action shall be maintained on certa.in 
classes of contracts or engagements unlesS' 
there shall be 'a note or memorandum thereof 
in writing signed by the party to ,be charged 
or by his authorized agent. Its object was 
to close the door to the numerous frauds 
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which were believed to. be perpetrated, and 
the perjuries which were believed to. ·be co.m
mitted, when such obligations co.uld ·be en
forced upon no Qther evidence than the mere 
recollection o.f witnesses. It is more fully 
named as the "statute of frauds and perju
ries." Smith v. Morton, 70 Ok!. 157, 173 P. 520, 
521 ; Housley v. Strawn Merchandise Co. (Tex. 
Com. App.) 291 S. W. 864, 867 ; Olay Lumber 
Co. v. Hart's Branch Coal Co., 174 Mich. 613, 
lAO N. W. 912, 914 ; McAndrew v. Sowell, 100 
Kan. 47, 1e3 P. 653, 654 ; George Lawley & 
Son Corp. v. Buff, 230 Mass. 31, 119 N. E. 
186, 187 ; Turnbow Lumber Co. v. Eastham 
(Tex. Civ. App.) 221 S. W. 667, 669' ; In re 
Jones' Ex'r, 121 Misc. Rep. 356, 201 N. Y. S. 
270, 271 ; Bryant v. Jones, 183 Ky. 2913, 209 
S. W. 30, 33 ;  Taylor v. Harrington, 243 Mass. 
210, 137 N. E. 350, 352 ; Machinist v. Green, 
79 N. H. 366, 109 A. 45, 46 ;  Umpqua Valley 
Bank o.f Roseb.urg v. Wilson, 120 Or. 391, 
252 P. 563, 565 ; Brewer v. Home Supply Co., 
17 Ala. App. 273, 84 So. 560, , 561 ; Mullin v. 
Nash-EI Paso. Motor Co. (Tex. Civ; App.) 250 
S. W. 472, 474 ; Hines v. Roberts Bros., 117 
Kan.' '589, 232 P. 1050, 1052 ; Norman V. Bul
lock County Bank, 187 Ala. 33, 65 So. 371, 
372 ; Garber v. Goldstein, 92 Conn. 226, 102 
A. 605, 606. , 

' 

-Pious ,  fraud. A subterfuge or evasion con
sidered morally justifiable on account of the 
ends sought to be promoted ; particularly ap
plied to an evasion 0.1' disregard of the laws 
in the interests ' of religion .or . religious in� 
stitutions, such as , circumvent�ng the statutes 
of mortm,ain. 

' 

FRAUD O R D ER. A name given to orders is
sued by the postmaster general, under Rev. 
St. §§ 3929, 4041 (39 USOA §§ 259" 732), 'for 
preventing the use of the mails as an agency 
rQr CQhducting schemes for obtaining money 
or ' proPerty by means Qf false or fraudulent 
pretences, etc. They are not restricted to 
schemes which lack all the elements of legiti
mate ,business, but the statute applies "when 
a '  business, even if otherwise legitimate, is 
systematically and designedly conducted up
Qn the plan Qf inducing its pattons by means 
of false representations to part with their 
money in the belief that they are purchasing 
something different from, superior to, and 
worth more than, what is actually , solo. ; "  
Harris v .  Rosenberger, 145 Fed. 449, 1 f)  C .  C. 
A. 225, 13 L. R. A. (N. S.) 762,. 

The fraud order is issued to the PQst-master 
of the o.ffice thro.ugh which the person affect
ed ,by it receives ' his mail. It forbids the 
p�t-master to pay any postal money o.rder to. 
the specified , person, and instructs the Po.st
master tQ,· return all letters to. the senders if 
practicahle, ' or if not, to the dead letter o.f
tice, stamped in either case with the word 
"fraudulent." The metho.d of testing the va.., 
lidtty ,Of the ,fraud w�der is to. ,' apply to tbe 
federal court , ·for ali injunction , to restrain 
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the postmaster from executing it. The de
cision of the postmaster-general is not the ex
ercise of a judicial function ; if he exceeds 
his jurisdiction, the party injured may have 
relief in equity ; Degge v. Hitchcock, 229 U. 
S. 162, 33 Sup, Ct. 639, 57 IJ. Ed. 1135. 

FRAU DARE. Lat. In the civil law. To de
ceive, cheat, or impose upon ; to defraud. 

FRA U D U LENT. Based on fraud ; proceed
ing from or characterized by fraud ; tainted 
by fraud ; done, made, or effected with a pur-
pose or design to carry out a fraud. 

• 

FRAU D U LENT A L I ENAT I ON.  In a general 
sense, the transfer of prQperty with an intent 
to defraud creditors; lienors, or others. In a 
particular sense, the act of an administrator 
who wastes the assets of the estate by giving 
them away 0.1' selling at a gross undervalue. 
RhSlme v. Lewis, 13 Rich. Eq. (S. C.) 269. 

FRA U DULENT A L I EN EE. One who know
ingly receives from an administrator assets 
of the estate under circumstances which make 
it a fraudulent alienation on the -part of the 
administratQr. Rhame- v. Lewis, 13 Rich. Eq. 
(S. C.) 269. 

FRA U D ULENT CONCEALMENT. The hid
ing or suppression of a material fact or cir
cumstance which the party is legally or moral
ly bound to disclose. Magee v. Insurance Co., 
92 U. S. 93, 23 L. Ed. 699, ; Page v. Parker, 
43 N. H. 3,67, 80 Am. Dec. 172 ; Jordan v. 
Pickett, 78 Ala. 339 ; Small v. Graves, 7 Barb. 
(N. Y.) 578. 

E'raudulent concealment justifying a rescis� 
sion of a contract is the intentiQnal conceal
ment of some fact known to the party 
charged, which is material fo.r the party in
jured to know to prevent being defrauded ; the 
concealment of a fact which one is bound tQ 
disclose being the equivalent of an 'indirect 
representation that such fact does not exist. 
Long v. Martin (Tex. Civ. App.) 234 s. W. 91, 
94. 

The test of whether failure to. disclose ma
terial facts constitutes fraud is the existence 
of a duty, legal or equitable, arising from the 
relation of the parties ; failure to disclose a 
material fact with intent to mislead or de
fraud under such circumstances being equiv
alent to an actual "fraudulent concealment." 
Newell Bros. Y. Hanso.n, 97 Vt. 297, 123 A. 
208, 210. 

'Where the vendor stated that there were 
defects in the title, ·but that, except for squat" 
ters and prior CQnveyances, there were no o.b, 
jectio.ns to. his title, and that so far as he 
knew he had as good titie as any one, his con
cealment of the fact that he then nad op
tions for the true owners was fraudulent, for 
while a party may remain silent, and not be 
bound to tell the . defects in his title, yet if he 
assumes . to te�l them, and o.mits a material 
Qne, o.f which he knows, that may be "fraud7 
.ulent co.ncealment." Continental ,Coal,: Land 
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& Timber Co. v. Kilpatrick, 172 App . .  Div; 
541, 158 N. Y. S. 1056, 1058. 

To constitute concealment of a cause of ac
tion so as to prevent the running of limita
tions, some trick or artifice must ·be employed 
to prevent inquiry or elude investigation, or 
to mislead and hinder the party who has the 
cause of act�on from obtaining information, 
and the acts relied on must 'be of an affirma
tive character and fraudulent. Refusal to 
allow insurer to inspect the books of insured 
to ascertain the compensation paid by insured 
to his employees within the ,period of the 
policy was riot a "fraudulent concealment" 
within the meaning of the law, but a breach 
of contract, and could not affect the running 
of the statute of limitations. Fidelity & Cas'
ualty Co. of New York v. Jasper Furniture 
Co., 186 Ind. '566, 117 N. E. 258, 259. 

FRA U D U LENT C O NVEYANCE. A convey
ance or transfer of property, the object of 
which is to defraud a creditor, or hinder or 
delay him, or to put such property beyond his 
reach. Seymour v. Wilson, 14 N. Y. 569 ; 
I,ockyer v. De Hart, 6 N. J. Law, 458 ; Land 
V. Jeffries, 5 Rand. (Va.) 601 ; Blodgett v. 
'Vebster, 24 N. H. 103 ; Creel v. Cloyd, 151 

Ky. tl27, 152 S. W. 77,6, 777 ; In re Grocers' 
Baking Co. (D. C.) 2{j,6 F. 900, 909 ; Johnson 
v. Union Inv. Co., 149 Minn. 10tl, 182 N. W. 
955, 956 ; Levy v. Weidhorn (D. C.) 287 Jj-'. 
754, 756 ; Gustlin v. Whitham (D. C.) 29'2 F. 
782, 791 ; Surratt v. Eskridge, 131 Va. 325, 
108 S. E. 677, tl79 ; Dean v. Davis, 242 U. S. 
438. 37 S. Ct. 130, 61 L. Ed. 419. Every trans
fer of property or charge thereon made, every 
obligation incurred, and every judicial ' pro
ceeding taken with intent to delay or de
fraud any creditor or other person of his de
mands, is void against all creditors of the 
debtor, and their successors in interest, and 
against any person upon whom the estate of 
the debtor devolves in trust for the benefit 
of others than the debtor. Civ. Code Cal. § 
3439. 

FRAU D U LENT CONVEYANCE� STAT
UTES OF,  OR AGAI NST. The name given 
to two celebrated English statutes,-the .stat
ute 13 Eliz. c. 5, made perpetual by 29 Eliz. 
c. 5 ;  and the statute 27 Eliz. c. 4, made per
petual by 29 Eliz. c. 18. 

falsity, with the intention to persuade an:;. 
other or influence his action, . and on which 
that other relies and 'by which he is deceived 
to his prejudice. See Wakefield Rattan Co. v� 
Tappan, 70 Hun, 405, 24 N. 'Yo Supp. 430 ; 
Montgomery St. Ry. Co. v. Matthews, 77 Ala. 
H64, 54 Am. Rep. 00 ;  Righter v. Roller, 31 
Ark. 174 ; p

Oage V. Parker, 43 N. H. 3tl3, 80 
Am. Dec. 172 ; Kurt V. Cox, 101 Kan. 54, 165 

P. 827, 829 ; Green V. Brown, 100 Conn. 274, 
123 A. 435, 437 ; Joyce V. McCord, 123 Ark. 

492, 185 S. W. 775, 776 ; Cotner v. Bangs, 
137 Ark. 394, 209 S. W. 80, 81 ; Chicago, R. I. 
& P. Ry. CO. V. Cotton, 62. Okl. 168, 162 P. 
763, 764 ; J. B. Colt Co. v. Freitas, 7,6 CaJr 
App. 278, 244 P. 916, 9108 ; Barthelemy v. 
Foley Elevator Co. , 141 Minn. 423, 170 N. W. 
513; 515 ; Electric Hammer Corporation v. 
Deddens, 206 Ky. 232, 267 S. W. 207, 2008 ; 
Highfill V. Ermence, 73 Colo. 478; 216 P. 533. 

FRA U N C, 
Frank. 

FRAUNCHE, F RA U N I(E. 

FRAUNC H I S,E. L. Fr. A franchise. 

See 

FRA U S. Lat. Fraud. More commonly call
ed, in the civil law, "dolus," and "dOJU8 
malus," (q. v.) A distinction, however, was 
sometimes made between "traus" and "dol
us ;" the former being held to be of the most 
extensive import. Calvin. 

F RAUS DANS LO C U M  CO NTRACT U I .  A 
misrepresentation or concealment of some 
fact that is material to the contract, and had 
the truth regarding which been known the 
contract would not have be�n made as made, 
is called a "fraud dans locum. cotttractu'i i" 
i. e., a fraud occaSioning the contract, or gi'v:. 
1ng place or occasion for the contract. ' . 

FRAUS LEG I S. 
Fraud of law ; 
Fraudem Legis. 

Lat. In the civil law. 
fraud upon law� See In 

Fraus est oelare fraudem. It is a fraud to COn
ceal a fraud. 1 Vern. 240 ; 1 Story, 

·
Eq. J�r. 

§§ 389, 300. " .  

Fraus est odiosa et non prresumenda. Fraud is 
odious, and not to be presumed. . Cro. Car. 
550. 

Fraus et dolus nemin i  patrocinari debent. 
Fraud and deceit should defend or excuse 
no man. 3 Coke, 78 ; Fleta, lib. 1, c. 13, § 
15 ; Id. lip. 6, C. 6, ,§ 5. 

FRAU D U LENT P REFEREN CES. In Eng
lish law. Every conveyance or transfer of 
property or charge thereon made, every judg
ment made, every obligation incurred, and 
every judicial proceeding taken or suffered Fraus et jus  n unquam coh ab itant. Wing. 680. 

by any person unable to pay his debts as they Fraud and justice never dwell. togetber. 

become due from his own moneys, in favor of Fraus latet in gene-ralibus. Fraud lies hid in 
any creditor, with a view of giving such cred- general expressions. 
itor a preference over other creditors, shall 
be deemed fraudulent and void if the debtor Fraus meretur fraudem. Plowd. 100. F:rl;lud 
become ,bankrupt within three months. 32 & merits fraud. 
33 Vict. C. 71, § 92. F RAX I N ETUM. In old English law. A 
FRAU D U LENT R E P R ESE

·
NTAT I O N. A wood of ashes ; . a place where a sheS grow. 

false statement, made with knowledge of its Co. Litt. 4b;  Shep. Touch. 95. 
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FRAY. See Affray . .  

FRE CTUM
'
. I n  Qld English law. Freight. 

Quoad frec.tum naviulm 8u,arum" as to the 
freight O'f his vessels. Blount. 

F R E D N ITE.  In old English law. A liberty 
to' hold CQurts and take up the fines for beat
ing and wounding. TO' be free frO'm fines. 
Cowell. 

F REDSTO LE. Sanctuaries ; seats Qf peace. 

F R E D U M. A fine paid for O'btaining pardon 
when the peace had been broken. Spelman ; 
BIO'unt. A sum paid the magistrate for pro
tection against the right O'f revenge. 

FREDWI T, or FREDWI TE. A liberty to 
hold courts ' and take up the fines for beating 
and wounding. Jacob, Law Dict. 

FREE. NO't subject to' legal cO'nstraint of an-
other. " 

Unconstrained ; having PQwer to' fO'llow the 
dictates of his O'wn will. Not subject to the 
dominiO'n of another. N O't compeUed to' in
voluntary servitude. Used in this sense as 
opposed to "slave." 

Not bound to servi,ce for a fixed term O'f 
years ; in distinctiQn to' being bound as an 
apprentice. 

Enjoying full civic rights. 
Available to' all citizens alike without 

charge ; as a free school. 
Available for public use without charge 

or toll ; as a free ' bridge. 
Not despotic ; assuring liberty ; defending 

individual rights against encroachment by 
any person or class ; instituted by a free peo
pIe ; said of governments, institutiQns. etc. 
Webster. 

Certain; and also consistent with au hQnor
able degree in life ; as free services, in the 
feudal law. 

Confined to the persou possessing, instead 
of being shared with others ; as a free 
fishery: 

Not engaged in a war as belligerent Qr ally ; 
neutral ; as in the maxim, "Free ship's make 
free · gQO'9.s." 

-Free al ms. The name of a species of ten
ure. See Frank-almoigne. 

-Free and clear (and like phrases). The title 
to' property is said to be "free and clear" 
when it is not incumbered by any liens ; but 
it is said that an agreement to' convey land 
"free and dear" is' satisfied by a conveya·nce 
passing a good title. Meyer v. Madreperla, 
68 N. J. Law, 258, 53 A. 477, 96 Am. St. Rep. 
536 ; Smith v. Toth, 61 Ind. App. 42, 111 N. E. 
442, 444 ; Doonan L v. Killilea, 87 Misc. 427, " 
149 N. y� S. , 832, 833,; GrissO' v. M.ilsey, "104 
Oklo 173, 230 P. 883, 889. 
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entitled to vote should have a reasonable op
portunity to' do so, a reasonable manner of 
doing so, etc., and the word "equal" means 
that every vote cast should have its decisive 
effect in the selection 0'1' chO'ice to be made 
at the election. McKinney v. Barker, 180 Ky. 
526, 203 S. W. 303, 304, L. R. A. 1918E, rtSl. 
The term means that the voter shall not be 
physically restrained in the exercise O'f his 
right of franchise, by either civil or military 
authority, and that every voter shall have the 
same right as every other voter. Winston v. 
MO'ore, 244 Pa. 447, 9,1 A. 520, 521, L. R. A. 
1915A, 1190, Ann. Gas. 1915C, 498. A "free 
and equal" election is one at which every per
son entitled to' vote may dO' sO' if he desires, 
althO'ugh it can hardly be said that, if only a 
few are prevented from voting, the electiO'n is 
nO't free and equal in the constitutional sense. 
Wallbrecht v. Ingram, 164 Ky. 463, 175 S. W. 
1022, 1026. It is the essence of free electiO'ns 
that the right of suffrage be untrammeled and 
unfettered, and that the ballot represent and 
express the electors' own intelligent judg
ment and cQnscience, and there can be nO' 
"free election" unless there is freedom O'f 
opinion. An election to be free must be with
O'ut coerciO'n of any description or any de
terrent from the elector's exercise of his free 
will by means of any intimidation or influ
ence whatever, although there is no violence 
Qr physical coerciO'n. Neelley v. Farr, 61 
Colo. 485, 158 P. 458, 467, Ann. Cas. 1918A, 
23. 

. -Free-bench. A widow's dower out of copy
holds to' which she is entitled by the custom 
of some manors. It is reg'1rded as an ex
crescence grQwing out of the husband's in
terest, and is indeed a continuance of his es
tate. Wharton. 

-Free-bord. In O'ld records. An allowance 
of land over and above a certain limit or 
boundary, as so much beyond O'r without a 
fence. Cowell ; BIO'unt. The right of claim
ing that quantity. Termes de la Ley. 

-Free borough men.  Such great men as did 
not .engage, like the frank-pledge men, for 
their decennier. Jacob. 

-Free chapel. In English ecclesiastical law. 
A place of worship, so ,called because not lia
ble to the visitation of the ordinary. It is 
always of royal foundatiQn, or founded at 
least by' private persons to whom the crQwn 
has granted the privilege. 1 Burn, Ecc. Law, 
298. 

-Free oourse. In admiralty . law. A vessel 
having the wind from a favorable quarter is 
said to' sail on a "free course," 0'1' said to' be 
"going free" when she has a fair (follOWing) 
wind and her yards braced in. The Queen 
Elizabeth (D. O.) 100 F. 876 . 

.... Free and eq:ual. As used in · a  constitutional 
provision · that 'election shall be free ' and -Frea :entry" eg�ess, and regre$s� An· expres
equal, the word "free" mea.ns- that every one �SiOli USed ' to d,enoUf that a ,person has "the 
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right to go on land agai� and again as often -Free ten ure. Tenure by free services ; fl'ee
as may be reasonably necessary. Thus, in the hold tenure. 
case of a tenant entitled to emblements: 

-Free fishery. See Fishery. 

-Free ice. All ice in navigable streams not 
included within that authorized to be appro
priated is sometimes called "free" ice, and 
does not 'belong to the adjacent riparian own
ers, but to the person who first app.ropriates 
it. Hudson River Ice 00. v. Brady, 158 App. 
Div. 142, 142 N. Y. S. 819, 821. 

-Free law. A term formerly used in Eng
land to 'designate the freedom of civil rights 
enjoyed by freemen. It was liable to for
feiture 011 conviction of treason or an in
famous crime. McCafferty v. Guyer, 59 Pa. 
116. 

-Free love. Consorting with opposite sex at 
pleasure without marriage. Robinson v. 
Casey (Tex. Civ. App.) 272 S. W. 536, 538. 

-Free men. Before the Norman Conquest, a 
free man might be a man of small estate de
pendent on a lord. Every man, not himself a 
lord, was bound to have a lord or be treated 
as unworthy of a free man's right. Among 
free men there was a difference in their esti
mation for Wel·uild,. 'See Libel' Homo. 

-Free pass. The power of riding over a rail
road without payment of the -customary fare. 
Coco v. Oden, 143 La. 718, 79 So. 287, 288, 8 
A. L. �. 679 ; Morris v. West Jersey & S. R. 
Co., 87 �. J. Law, 579, 94 A. 593, 594 ; Clark 
v. Southern Ry. Co., 69 Ind. ApD. 6m, 119, N. 
E. 539, 541 ; 'l'ripp v. Michigan Cent. R. Co. 
(0. C. A.) 238 F. 449, 458, L. R. A. 1918A, 
758. 

-Free schools. Schools open to all persons of 
school age without tuition charge. Segar v. 
Board of Education of S·chool Dist. of the 
City of Roel\:ford, 3117 Ill. 418, 148 N. E. 289, 
290. 

-Free services; In feudal and old English 
law. Such feudal services as were not un
becoming the character of a soldier or a free
man to perform ; as to serve under his lord 
in the wars, to pay a sum of money, and the 
like. 2 Bl. Comm. 60, 61. 

-Free shareholders. The free shareholders of 
a building and loan association are subscrib
ers to its capital stock who are not borrow
ers from the association: Steinberger v. Inde
pendent B. & S. Ass'n, 84 Md. 625, 36 A. 439. 

-Free sh ips. In international law. Ships 0:;: 
a neutral nation. The phrase "free ships 
shall make free goods" is often inserted in 
treaties, meaning that goods, even though 
belonging to an enemy, shall not be seized or 
confiscated, if found in neutral ships. Wheat. 
Int. Law, 507, et seq. 

-Free socage. See Socage. 
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-Free time. Period that railroad car may 
remain unloaded before demurrage charges 
begili to accrue. Lehigh Valley R. Co. v. 
Maas & Waldstein Co., 102 N. J. Law, 332, 
131 A. 884 ; Central of Georgia Ry. Co. v. 
Leverette, 34 Ga. App. 304, 129 S. E. 292, 
29-3. 
-Free warren .  See Warren. 

F REE O N  BOA RD. A sale of goods "fre� 
on board" imports that they are to be de
livered on board the cars, vessels, etc., with
out expense to the buyer for packing, cartage,' 
or other such charges. Batcher v. Ferguson, 
33 Idaho, 639, 198 P. 680, 681, 16 A. L. R. 590. 

In a contract for sale and delivery of goods 
"free on board" vessel, the seller is under no 
obligation to act until the buyer names . the 
ship to which the delivery is to be made. 
Dwight v. Eckert,. 117 Pa. 508, 1-2 A. 32. 

FREE WH I T E  PERSONS. "Free white per
sons" referred to in Naturalization Act, as 
amended by Act July 14, 1870, has meaning 
naturally given to it when first used in 1 
Stat. 103, c. 3, meaning all persons belonging 
to the European races then commonly counted 
as white, and their descendants, including 
such descendants in other countries to which 
they have emigrated. It includes all Euro
pean Jews, more or less intermixed with peo
ples of Celtic, Scandinavian, Teutonic, Iber
ian, Latin, Greek, and Slavic descent. It in
cludes Magyars, Lapps, and Finns, and the 
Basques and Albanians. It includes the mix
ed Latin, Celtic-Iberian, and Moorish inhab
itants of Spain and- Portugal, the mixed 
Greek, Latin, Phoenician, and North Afri
can inhabitants of Sicily, and the mixed Slav 
and Tarter inhabitants of South Russfa. It 
does not mean Oaucasian race, Aryan race, 
or Indo-European races, nor the mixed Indo
European, Dravidian, Semitic and Mongolian 
peoples who inhabit Persia. . A Syrian of 
Asiatic birth and descent will not be entitled 
to become a naturalized citizen of the Unit
ed States as being a free white person. Ex 
parte Shahid (D. C.) 205 F. 812, 813 ; Unit
ed States v. Cartozian (D. C.) 6 F. (2d) 919, 
921 ; Ex parte Dow (D. C.) 211 F. 486, 487 ; 
In re En Sk SOllg (D. C.) 271 - F. 23. 

FR.EED:MAN. In Roman law. One who was 
set free from a state of bondage ; an emanci
pated slave. The word is used in the same 
sense in the United States, respecting negroes 
who were formerly slaves. Fairfield v. Law
son, 50 Conn. 513, 47 Am. Rep. 669 ; Daven
port v. Caldwell, 10 S. C. 333. 

F REEDOM.  The state of being free ; liber
ty ; self-determination ; absence of restraint ; 
the opposite of slavery. 

The power of acting, in the character of a 
moral personality, according to the dictates 
of the will, without other check, hindrance, 
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or prohibition than such as may be imposed 
by just and necessary laws and the duties of 
social life. 

The prevalence, in the government and con
stitution of a country, of such a system of 
laws and institutions as secure civil liberty 
to the individual citizen. 

F R'EED OM OF SPEECH ANO OF THE 
PRESS.. See Liberty. 

F REEDOM OF THE C I TY. 

I n  Eng'l ish Law 

Immunity from county jurisdiction, and the 
privilege of corporate taxation and self-gov
ernment held under a charter from the crown. 
This freedom is enjoyed of right, subject to 
the provision of the charter, and is often 
conferred as an honor on princes and other 
distinguished individuals. The freedom of a 
city carries the parliamentary franchise. 
Encyc. Diet. The rights and privileges pos
sessed by the burgesses or freemen of a 
municipal corporation under the old English 
Jaw ; now of little importance, and conferred 
chiefly as a mark of honor. See 11 Chic. L. J. 
357. 

The phrase has no place in American law, 
and as frequently used in addresses of wel
come made to organizations visiting an Amer
ican city, particularly by mayors, has no 
meaning whatever except as an expression of 
good will. 

The form of the grant made by the city 
of New York to Andrew Hamilton of Phila
delphia is quoted at large in 13 Law Notes 
150. 

F Ri!.EHOLD. An estate in land or other real 
pr'Operty, of uncertain duration ; tihat is, 
either of inheritance or which may possibly 
last for the life of the tenant at the least, (as 
distinguished from a leasehold :) and held by 
a free tenure, (as distinguished from copy
hold or villeinage.) Nevitt v. Woodburn, 175 
111. 376, 51 N. E. 593 ; Railroad Co. v. Hemp
hill, 35 Miss. 22 ; Nellis v. Munson, 10i8 N. 
Y. 453, 15 N. E. 739 ; Jones v. Jones, 20 Ga. 
700 ; Beirl v. Columbia County, 73 Or. 107, 
144 P. 457, 460 ; Fowler v. Marion & Pitts
burg Coal Co., 315 Ill. 312, 146 N. E. 318, 319 ; 
Ohurch v. Grossi, 124 Misc. 192, 207 N. Y. S. 
106, 107 ; Hull v. Ensinger, 257 Ill. 160, 100 
N. E. 513, 515 ; Rogers v. McAlister, 151 Ky. 
488, 152 S. W. 571, 572 ; Ralston Steel Car Co. 
v. Ralston, 112 Ohio St. 306, 147 N. E. 513, 
516, 39 A. L. R. 334 ; Lakeside Irr. Co. v. 
Markham Irr. Co., 116 Tex. 6.15, 285 S. W. 593, 
500. 

Such an interest in ' lands of frank-tenement as 
Jllay endu� not only during tl1e owner's life, but 
which is cast ,after his death upon the perSons who 
succes�ively ' represent him," according to certain 
rules elsewhere explained. Such persons are called 
" heirs/' and he whom theY thus 'represent, the " an
cestor." ..  �hElD the interest extends beyond' the ' an
cestor's.,Ufe, lt ls ",called; a: ,,','freehold , of, bih�rita:nce-.�' 
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and, when it only endures for the ancestor's life. 
it is a freehold not of inheritance. 

An estate to be a freehold must possess these two 
qualities : (1) Immobility, that is, the property 
must be either land or some interest issuing out of 
or annexed to land ; and (2) indeterminate dura
tion, for, if the utmost period of time to which an 
estate can endure be fixed and determined, it cannot 
be a freehold. Wharton. 

Determinable freeholds 
Estates for life, which may determine upon futur� 

contingencies before the life for which they are 
created expires. As if an estate be granted to a. wo
man during her widowhood, or to a man until he 
be promoted to a benefice ; in these and similar 
cases, whenever the contingency happens,-when the 
widow marries, or when the 'grantee obtains the 
benefice,-the resp,ective estates are absolutely de
termined and gone. Yet, while they subsist, they are 
reckoned estates for life ; because they may by pos
sibility last for life, if the contingencies upon which 
they are to determine do not sooner happen. 2 Bl. 
Comm. 121. 

Freehold in law 
A freehold which has descended to a man, upon 

which he may enter at pleasure, but which he has 
not entered on. Termes de la Lay. 

Freehold land societies 

Societies in England designed for the purpose of 
enabling mechanics, artisans, and other working
men to purchase at the least possible price a piece 
of freehold land of a sufficient yearly value to en
title the owner to the elective franchise for the 
county in which the land is situated. Wharton. 

Freeholder 
A person who possesses a freehold estate. Shive

ly v. Lankford, 174 Mo. 535, 74 S. W. 835 ; Wheldon 
v. Cornett, 4 Neb. (Unof. ) 421, 94 N. W. 626 ; People 
v. Scott, 8 Hun (N. Y.) 567. Statutory meaning not 
infrequently differs from common law meaning of 
the term. Payne v. Fiscal Court of Carlisle Coun
ty, 200 Ky. 41, 252 S. W. 127, 129 ; In re Consolida
tion of School Dists. in Blue Earth County, 140 
Minn. 475, 168 N. W. 552 ; Orleans-Kenner Electric 
RY. Co. v. Christina, 139 La. 470, 11 So. 770, 771 ; 
Brooks v. MacLean, 95 Neb. 16, 144 N. W. 1067, 1068 ; 
Dean v. State, 74 Fla. 277, 77 So. 107, 109 ; In re Vil
lage of Holcomb in Ontario County, ,97 Misc. Rep. 
241, 162 N. Y. S. 848, 850 ; Be.irl v. Columbia County, 
73 Or. 107, 144 P. 49'7, 460 ; Jones v. City of Aurora,. 97 
Neb. 825, 151 N. W. 958, 959 ; People v. Scott, 262 Ill. 
91, 104 N. E .. 160, 161 ; Atkins v. Davis (Tex. Civ. 
App.) 291 s. W. 968, 970 ; Gordon v. White, 33 S. D. 
234, 145 N. W. 439. 

FREEMAN. This word has had various 
meanings at different stages of history. , In 
the Roman law, :it denoted one who was either 
born free or emancipated, and was the oppo
site of "slave-." In feudal law, it designated 
an allodial proprietor, as distinguished from 
a vassar or feudal tenant. (And so in Penn
sylvania colonial law. Fry's Election Case, 
71 Pa. 308, 10 Am, Rep. 698.) In old English 
law, the word described it freeholder or ten
ant ' by free· services ; one who was not a yil� 
lein. In' modern legal phraseolo�y, it , is tbe 
appellation of a member of a city ' or bor
ough having the right of sutIrage;; >or a mem-

, BL.LAw I)Icrr.( 3D En . .} 
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ber of any municipal corporation invested 
with full civic rights. 

A person in the possession a-nd enjoyment 
of all the civil and political rights accorded to 

,the people under a free government. 

F REEMAN'S ROLL. A list of persons admit
ted as burgesses or ' freemen for the purposes 
of the rights reserved by the municipal cor
poration act, (5 & 6 Wm. IV. c. 76.) Distin
guished from the Burgess Roll. 3 Steph. 
Comm. 197. The term was used, in early co
lonial history, in some of the American colon
ies. 

F R E I GHT. Freight is properly the price or 
compensation paid for the transportation of 
goods by a carrier, at sea, from port to port. 
But the term is also used to denote the hire 
paid for the carriage of goods on land from 
place to place, (usually by a railroad company, 
not an express company,) or on inland 
streams or lakes. The name is also applied 
to the goods or merchandise ' transported by 
any of the above means. Brittan v. Barnaby, 
21 How. 533, 16 L. Ed. 177 ; Huth v. Insur
ance Co., 8 Bosw. (N. Y.) 552 ; Christie v. Da
vis Coal Co. (D. C.) 95 F. 838 ; Hagar v. Don
aldson, 154 Pa. 242, 25 A. 824 ; Paradise v. 
Sun Mut. Ins. Co., 6 La. Ann. 596. 

Property carried is called "freight ;" the 
reward, if any, to be paid for its carriage is 
called "freightage ;" the person who delivers 
the freight to the carrier is called the "con
signor ;"  and the person to whom it is to be 
delivered is called the "consignee." Civil 
Code Cal. § 2110 ; Compo Laws N. D. 1913, § 
6197 ; Compo Laws S. D. 1929, § 1119. 

The term "freight" has several different meanings, 
as the price to be paid for the carriage of goods, 
or for the hire of a vessel under a charter-party 
or otherwise ; and sometimes it designates goods 
carried, as "a freight of lime," or the like. But, as 
a subject of insurance, it is used in one of the two 
former senses. Lord V. Neptune Ins. Co., 10 G;ay 
(Mass.) 109. 

. ' 

The sum agreed on for the hire of - a ship, entirely 
or iil ' part, for the carriage of goods from one port 
to another. 13 East, 300. All rewards or compen
sation paid for the use , of ships� Giles v. Cynthia, 
1 Pet. Adm. 206, Fed. Cas. No. 5,+24. 

Freight is a compensation received for the trans
portation of go{)ds and merchandis� from port to 
port ; and is never claimable RY the owner of the 
vessel until the voyage has b'een performed and ter
minated. Patapsco Ins. Co. v. Biseo, 7 Gill. & J. 
(Md.) 300, 28 Am. Dec. 319. 

"Dead freight" is money payable by a per
son who has chartered a ship and only partly 
loaded her, in respect of the -loss of freight 
caused to the ship-owner by th� deficiency' of 
cargo. L. R. 2 H. L. Sc. 128 ; The Rosemary 
(C. C. A;) 277 F. 674, 678. 

FRE I GHT B O O r< I NG. The .making of spe
cific ' arrangements for the transportation of 
goods by particular vessel in advance of its 
sailing day. Iwai & Co., Limited, v. Hercules 

Powder Co., 134 S. E. 763, 765, 162 Ga. 795, 

FB.ESCA. 

affirming Hercules Powder Co. v. Iwai & Co., 
34 Ga. App. 14, 128 S. E. 774, 776. 

FRE I G HT CAR. A railroad car adapted to 
the transportation from one point to another 
of movable articles of every kind, character, 
and description, and a box car while so used 
is at least temporarily a car carrying freight. 
State v. Jones, 84 ,V. Va. 85, 99 S. E. 271, 274. 

FRE I G HT T RA I N .  A train that carries 
freight alone, having a caboose attached for 
use of crew. Arizona Eastern R. Co. v. State, 
29 Ariz. 446, 242 P. 870, 871 ; Galveston, H. & 
S. A. Ry. Co. v. Tapley (Tex. Civ. App.) 268 
S. W. 491, 492 ; Mammoth Cave R. Co. v. 
Commonwealth, 176 Ky. 747, 197 S. W. 406, 
407. 

Freight  is the mother of wages. 2 Show. 283 ; 
3 Kent Comm. 196. Where a voyage is bro
ken up by vis major, and no freight earned, 
no wages, eo nomine, are due. 

F R E I GHTER. In maritime law. The party 
by whom a vessel is engaged or chartered ; 
otherwise called the "charterer." 2 Steph. 
Comm. 148. In French law, the owner of a 
vessel is called the "freighter" (freteur) ; the 
merchant who hires it is called the "affreigh
ter" (afjreteur). Emerig. Tr. des Ass. ch. 11,  
§ 3.  

FRENCH MAN. In early times, in ' English 
law, this term was applied to every stranger 
or "outlandish" man. Bract. lib. 3, tr. 2, C. 15. 

FREND LESMAN. Sax. An outlaw. So call
ed because on his outlawry he was denied all 
help of friends after certain days. Cowf'll ; 
Blount. 

FREN DW I TE. In old English law. A mulet 
or fine exacted from him who harbored an 
outlawed friend. Cowell ; Tomlins. 

FREN ET I C US. In old English law. A mad
man, or person in a frenzy. , Fleta, lib. 1, c. 
36. 

FREOBORGH.  A free-surety, or free-pledge. 
Spelman. See Frank-Pledge. 

FREQU ENT, V. To visit often ; to resort Nt; 
often or habitually. Green v. State, 109 Ind. 
175, 9 N. E. 781 ; State v. Ali Sam, 14 Or. 347" 
13 P. 30H ; State v. Seba 0';[0. App.) 200 S. W. 
300 ; Koehler V. Dubose (Tex. Civ. App.) 20() 
S. W. 238, 242 ; Ex parte 'Verner, 46 R. 1. 1, 
124 A. 195, 196. 

Frequentia aotus mu ltu m  operatur. The fre
quency of an act effects much. 4 Coke, 78 ; 
Wing. Max. p. 719, max. 192. A continual 
usage is of great effect to establish a right. 

FRERE. Fr. A brother.- Frere eyne, elder 
brother. Frere pwisne, younger brother. 
Britt. C. 75 . 

F R ESCA. In old records. Fresh water, or
rain and land flood. 
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FRESH.  Immediate ; recent ; following with- Jj'riars ; (4) White Friars, or Carmelites, from 
out any material interval. whom the rest descend. Wharton. 

F R ES H  D I SSE I S I N . By the ancient com
mOD law, where a man had been disseised, he 
was allowed to right himself by force, by 
ejecting the disseisor from the premises, with
out resort to law, provided this was done 
forthwith, while the disseisin was fresh, (flag
rante aisseisina .. ) Bract. fol. 162b. No par
ticular time was limited for doing this, but 
Bracton suggested it should be fifteen days. 
Id. fol. 163. See Britt. cc. 32, 43, 44, 65. 

F R ESH F I N E. In old English law. A fine 
that had been levied within a year past. St. 
Westm. 2, c. 45 ; Cowell. 

F R ES H  F O R C E. Force done within forty 
days. Fitzh. Nat. Brev. 7 ;  Old Nat. Brev. 4. 
The heir or reversioner in a case of disseisin 
by fresh force was allowed· a remedy in chan
cery by bill before · the mayor. Cowell. 

F R ESH P U RSU I T. A pursuit instituted im
mediately and with intent to reclaim or re
capture, after an animal escaped, a thief fly
ing with stolen goods, etc. People v. Pool, 27 
Cal. 578 ; White v. State, 70 Miss. 253, 11 So. 
632. 

F R ESH SU I T. In old English law. Imme
diate and unremitting pursuit of an escaping 
thief. "Such a present and earnest following 
of a robber as never ceases from the time of 
the robbery until apprehension. T'he party 
pursuing then had back again his goods, 
which otherwise were forfeited to the crown." 
Staundef, P. O. lib. 3, cc. 10, 12 ; 1 Bl. Oomm. 
297. 

F R ES H ET. A flood, or overflowing of a riv
er, by means of rainS! or melted snow ; an 
inundation. Stover v. Insurance Co., 3 Plhila. 
(Pa.) 42 ; Harris v. Social Mfg. Co., 9 R. I. 
99, 11 Am. Rep. 224. 

F R ET. Fr. In French marine law. Freight. 
Ord. Mar. liv. 3, tit. 3. 

F R ETER. Fr. In French marine law. To 
freight a ship ; to let it. Emerig. Tr. des Ass. 
c. 11, § 3. 

F="R I B U RG H . · (Also, Frithborg, Frithborg.h, 
Friborg, F:roborg, and Freoburgh:) (Sax.) 
A kind of frank-pledge whereby the principal 
men were bound for themselves and servants. 
Fleta, lib. 1, cap. 47. Gowell says it is the 
same as  frank-pledge. 

F R I BUSC U L U M .  In the civil law. 'A tem
porary separation between husband and wife, 
caused by a quarrel or estrangement, but not 
amounting to a divorce, because not accom
panied with an intention to dissolve the mar
riage. 

F R I DBO RG, F R I T H B O RG.  Frank-pledge. 
Gowell. Security for the peace. Spelman. 

F R I D H B U RGUS. - In old English law. A 
kind of frank-pledge, by which the lords or 
principal men were made responsible for their 
dependents or servants. . Bract. fol. 124b. 

F R I EN D  O F  T H E  C O U RT. See Amicus 
Curire. 

F R I EN D LESS MAN. In old English law. An 
outlaw ; so called because he was denied all 
help of friends. Bract. lib. 3, tr. 2, c. 12. 

FR I E N D LY SOC I ET I ES. In English law. 
Associations supported by subscription, for 
the relief and maintenance of the members, 
or their wives, children, relatives, and nomi
nees, in siclmess, infancy, advanced age, wid
owhood, etc. The statutes regulating these 
societies were consolidated and amended by 
St. 38 & 39 Vict. c. 60. Wharton. 

F R I E N D LY S U I T. A suit brought by a cred
itor in chancery against an executor or ad
ministrator, being really a suit by the execu
tor or a dministrator, in the name of a credi
tor, against himself, in order to compel the 
creditors to take an equal distribution of the 
assets. 2 'Villiams, Ex'rs, 1915. 

Also any suit instituted by agreement be
tween the'parties to obtain the opinion of the 
court upon some doubtful question in whiCh 
they are interested. 

FRET E U R. Fr. In French marine law. F R I G I D I TY. Impotence. Johnson. The 
term in this sense is obsolete. Webster's New Freighter. The owner of a ship, who lets it . 

to the merchant. Emerig. Tr. des Ass. c. 11, 
Int. Dict. 

1 3. F R I L I NG I . Persons of free descent, or free

F R ETT UM,  F R ECTU M.  In old English law. 
men born ; the middle class of persons among 

The freight of a ship ; freight money. Cowell. 
the Saxons. Spelman. 

F R ET U M .  Lat. A strait. 

F R ET U M  'BR I TA N N I CU M. 
tween Dover and Calais. 

F R I SCUS. Fresh uncultivated ground. Mon. 
Ang!. t. 2, p. 56. Fresh ; not salt� Reg.' Orig. 

The strait be- 97. Recent or new. See Fresh, and sub
' titles thereunder. 

F R I ARS. An order of religious' persons, of F R I SK, 'V. Th� running of - bands. rap�dly 
. whom there were four principal branches, over a;no�her's pe�s()n, .as ; distinguished �r.om 

yiz. : (lLMinors, Grey Friars, or Fran�scans ; "searQ:tI;" whic:h . .  ll3: to .strip- and examine �con
(2) Augustines ; (3) Dominicans. or;. , Black te.Q.ts :mQr.e paa:ticula1:ly. ' , KJlJw:i.u: .' Business 
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Men's Ass'n v. McLaughlin, 2.14 N. y, S. 99, 
102, 126 Misc. Rep. 698. 

FRITH. Sax. Peace, security, or protection, 
T'bis word occurs in many compound terms 
used in Anglo-Saxon law. 

F R I TH BO RG. Frank-pledge. Cowell. 

F R I T H BOTE. A satisfaction or fine, for a 
breach of the peace. 

thing. A sham plea is good on its face, but 
false in fact ; it may, to all appearan�es, con
stitute a perfect defense, but is a pretense 
because false and because not pleaded in good 
faith. A frivolous plea may be perfectly true 
in its allegations, but yet is liable to be strick
en out because totally insufficient in sub
stance. .A.ndrere v. RandleI' (Sup.) 56 N. Y. S. 
614 ; Brown v. Jenison, 1 Code R. N. S. (N. 
Y.) 157 ; Sheets v. Ramer, 125 Minn. 98, 145 ' 
N. W. 787. See, further, Answer. 

F R I T H B R EAC H. The breaking of the peace. 
FRODMOAT E L, or FREO M O RT EL. An im

F R I T H GAR. The year of jubilee, or of meet- munity for committing manslaughter. Mon. 
ing for peace and friendship. Ang1. t. 1, p. 173. 
F R I T H G I LDA. Guildhall ; a company or 
fraternity for the maintenance of peace and 
security ; also a fine for breach of the peace. 
Jacob. 

F R I T H MAN. A member of a company or fra
ternity. 

F R I THSOCN E. Surety of defense. Jurisdic
tion of the peace. The franchise of preserv
'ing the peace. Also spelled "frithsolcen." 

F R I T HS P LOT. A spot or plot of land, en
circling some stone, tree, or well, considered 
sacred, and' therefore affording sanctuary to 

-criminals. 

F R I THSTOO L. The stool of peace. A stool 
or chair placed in a church or cathedral, and 
'w hich was the symbol and place of sanctuary 
to those who fled to it and re'ached it. 

F.R I VOLOUS. An answer' or other plead
ing is called "frivolous" when it is clearly in
cSufficient on its face, and does not controvert 
the material points of the opposite pleading, 
and is presumably interposed for mere pur
poses of delay or to embarrass the opponent. 
Erwin v. Lowery, 64 N. C. 321 ; Strong v. 
Sproul, 53 N. Y. 499 ; Gray v. Gidiere, 4 Strob. 
(S. 0.) 442 ; Peacock v. Williams (C. 0.) 110 
Jf'. 916 ; Segerstrom v. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 N. W. 897, 898 ; Nolen 
v. State, 48 Ok1. 594, 150 P. 149, 150 ; Germain 
v. Harwell; 108 Miss. 396, ' 66 So. 396, 398 ; 
Bronzin Holding Co. v. McGee, 166 Minn. 129, 
207 N. W·. 199, 200 ; Cairns v. Lewis, 169 
Minn. 156, 210 N. W. 885, 886 ; Guaranty 
Trust Co. of South Carolina v. Kibler, 105 S. 
C. 513, 90 S. E. 159, 160 ; Scultho'rpe v. Com
monwealth Oasualty Co., 98 N. J. Law, 845, 
121 A. 751, 752 ; In re Beam, 93 N. J. Eq. 593, 
117 A. 613, 614 ; Milberg v. Keuthe, 98 N. J. 
Law, 779, 121 A. 713, 714. 

A frivolous demurrer has been defined to 
be one which is so clearly untenable, or its 
insufficiency so manifest upon a bare inspec
tion of the pleadings, that its Clharacter may 
be determined without argument or research. 
'Cottrill v. Gramer, 40 Wis. 558. 

Synonyms 
The terms ; 'frivolous" and "sham," as ap

:plied to pleadings, do not mean the same 

FROM. The legal effect of this word has 
been a fruitful subject of judicial discussion 
resulting in a great diversity of construction 
of the word as used with respect to both time 
and place. Many attempts have been made to 
lay down a general rule to' determine wheth
er it was to be treated as inclusive or exclu
sive . of a terminus a quo, whether of time or 
place. Very long ago a critical writer, after 
reviewing the cases up to that date, under
tool\: to formulate such a rule thus: From, 
as well in strict grammatical sense, as in the 
ordinary import thereof, when referring to 
a certain point as a terminus a quo, always 
excludes that point ; though in vulgar ac
ceptation it were capable of being taken in
differently, either inclusively or exclusively, 
yet in law it has obtained a certain fixed im
port and is always taken as exclusive of the 
terminus a quo. Powell, Powers 449. This 
conclusion states a rule applied in the ma
jority of cases, and it was said that the prep
ositions "from," "until," "between," gener
ally exclude the day to which they relate, but 
the general rule will yield to the intent of 
parties ; Kendall v. Kingsley, 120 Mass. 94. 
But the rule has not been unvarying, and 
many courts have not hesitated to follow the 
views of Lord Mansfield, in Oowp. 714 (over
l'uling his own decision of three years before, 
id. 189), that it is either exclusive or inclu
sive according to context and subject-matter, 
and the court will construe it to effectuate 
the intent of parties and not to destroy it. 
Lowman v. Shotkoski, 106 Neb. 540, 184 N. W. 
107, 108 ; Allen v. Effler, 144 Tenn. 685, 235 S. 
W. 67, 68 ; Lanham v. McKeel, 47 Okl. 348, 148 
P. 844, ,845 ; City of Dubuque v. Dubuque Elec
tric C@., . 188 Iowa, 1192, 177 N. W. 700, 705 ; 
McWilliams v. Comeaux, 135 La. 210, 65 So. 
112 ; Williams v. Chambers, 85 Ind. App. 404, 
15.f N. E. 295 ; Tull v. Ball, 132 Ark. 617, 200 
S. W. 988 ; Zimmerman v. United States (C. 
O. A.) 277 F. 965 ; Mushel v. Board o.f Com'rs 
of Benton County, 152 Minn. 266, 188 N. 'V. 
555, 556 ; Southern Surety Co. v. ,Penzel, 164 
Ark. 365, 261 S. W. 920, 922 ; Penquite v. Gen
eral Accident Fire & Life Assur. Corporation, 
121 Kan. 174, 246 P. 498, 500 ; Martin v. T'rav
elers' Ins. Co., 310 Mo. 411, 276 . S. W. 380, 
382, 41 A. L. R: 1372 ; Piatt v. Flaherty, 96 
Kan. 42, 149 P. 734. . 



FROM 

As to time, after an examination of authorities, 
Washington, J., laid down what he considered the 
settled principles to be deduced from them : (1) 
When time is computed from an act done, the day 
of its performance is included ; (2) when the words 
are from the date, if a present interest is to com
mence, ' the day is included, if it is a terminus from 
which to impute time the day is excluded ; Pear
point v. Graham, 4 Wash. C. C. 240,' Fed. Cas. No. 
10,877 ; where the latter principle was applied to 
a lease, as it was also in Lord Raym. 84 ;  and to 
a bond ; Lysle v. Williams, 15 S. & R. (Pa.) 135 ; 
and the first proposition has been laid down with 
reference to the words "from and after the passage 
of this act ; " Arnold. v. U. S., 9 Cra. (U. S.) 104, 3 
L. Ed. 671 ; U. S. v. , Williams, 1 Paine 261, Fed. 
Cas. No. 16,723 ; U. S. v. Arnold, 1 Gall. 348, Fed. 
Cas. No. 14,469 ; contra, Lorent v. Ins. Co., 1 Nott. 
& McC. (S. C.) 505. See U. S. v. Heth, 3 Cra. (U. 
S.) 399, 2 L. Ed. 479. From is generally held a word 
of exclusion ; Wilcox v. Wood, 9' Wend. (N. Y.) 346 ; 
Oatman v. Walker, 33 Me. 67 ; Ordway v. Reming
ton, 12 R. 1. 319, 34 Am. Rep. 646 ; Atkins v. Sleep
er, 7 Allen (Mass.) 487. But a promise made No
vember 1st, 1811, and sued November 1st, 1817, was 
held barred by statute of limitation ; Presbrey v. 
Williams, 15 Mass. 193. In many cases it is held to 
be either exclusive or inclUSive according to the 
intention of the parties ; Deyo v. Bleakley, 24 Barb. 
(N. Y.) 9 ;  Houser v. Reynolds, 2 N. C. 114, 1 Am. 
Dec. 551. 'Where an act was to be done in a given 
number of days fr'om the time of the contract, the 
day on which the contract was made was includ
ed ; Brown v. Buzan, 24 Ind. 194 ; but if the con
tract merely says in so many days it means so 
many days from the day of date, and that is ex
cluded ; Blake v. Crowninshield, 9 N. H. 304. A fire 
policy from one given da,te to another inCludes the 
last day ; whether the first is included was no.t de
cided ; L. R. 5 Exch. 296. In most cases when some
thing is ' required to be done in a given time from 
the day on which an event has happened, that day 
is excluded, as in case of proving claims against 
the, estate of a decedent or insolvent ; Weeks v. 
Hull, 19 Conn. 376, 50 Am. Dec. 249 ; enrolling deeds, 
after execution ; Seawell V. Williams, 5 Hayw. 
(Tenn.) 283 ; appeal from arbitrators, afterward ; 
Browne v. Browne, 3 S. & R. (Pa.) 496 ; issuing a 
scire facias to revive a judgment, after entry ; Ap
peal of Green, 6 W. & S. (Pa.) 327 ; the time an 
execution runs, after its date ; Homan v. Liswell, 
6 Cow. (N. Y.) 659 ; redemption from execution 
sale : id. 518 : allowing appeal from a justice ; Ex 
parte Dean, 2 Cow. (N. Y.) 605, 14 Am. Dec. 521. 
The principle is thus well expressed. When time 
is to be computed from a particular day or a par
ticular event, as when an act is to be performed 
within a specified period from or after a day named, 
that day is excluded and the last day included ; 
Sheets v. Selden, 2 Wall. (U. S.)  177, 17 L., Ed. 822. 
But it was held that in co.nsidering the question of 
barring a writ of error, the day of ' the decree is 
included ; Chiles v. Smith's Heirs, 13 B. Monr. (Ky.) 
460. 

From the expiration of a. polLey means from the 
expiration of the time from which the policy was 
effected and not the time at which the risk is ter
'minated by alienatio.n ; Sullivan v. Ins. Co., 2 Mass. 
318. Six months from testator'8 death allowed a 
legatee to give security not to marry" are exclusive 
of that day ; 15 Ves. 248. Where an annuity is giv
en, and ' from ana after the payment ' thereof and 

, J;ubject thereto, the principal over, the gift over Is 
subject to make ul) deficiency of income, ; aliter , if 

' the gift over were· troin ' and after the annuita.ri.t's 
4eath, m$rell ; 1. R. 2 Ch. App. 644, " reversing' 'Ii. 
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R. 4 Eq. 58. From tim e to time, as applied to the 
payment of expenses or damages caused by , build
ing a railroad ; L. R. 5 Ex. 6 ;  or the appointment. 
by a married woman" of rents and profits ; 1 Ves. 
Jr. 189 and note ; 3 Bro. C. C. 340 ; 12 Ves. 501 ; do 
not require periodical payments or appointments" 
nor restrain the party from a sweeping discharge 
or disposition of the whole subject-matter at once. 
From time to time is not sufficient in a bail bond 
which Under the statute should stipulate for ap
pearance from term tOo term ; Forbes v. State (Tex.} 
25 S. W. 1072. From da'Y to day, in reference to ad
journments, usually means to the next day but, un
der a statute authorizing the adjournment of a sale 
from day to day, a sale is good if made by adjourn
ment to a day, certain, which did not immediately 
succeed the first ; Burns v. Lyon, 4 Watts (Pa.) 
363. From, henceforth in a lease means from the de
livery ; 5 Co. 1 ;  so also doe,s one from March 25th 
last past (the execution being March 25th) ; 4 B. & 
C. 272 ; or one from an impo.ssible date (as Febru
ary 30th), or no date, but if it has a sensible date, 
the word date in other parts of it means date, not 
delivery ; 4 B. & C. 908. Where authority is given 
to commissioners to' build a bridge and then and 
from thenaeforth, the county to be liable, means 
only after the bridge is built ; 16 E;ast. 305. 

Whenever they are used with respect to places it 
is said that " from," "tOo," and "at" are taken in:' 
clusively according to , the subject-matter ; Union 
Pac. R. COo. v. Hall, 91 U. S. 343, 23 L. Ed. 428 (fix� 
ing the terminus of a railroad under an act of cOon
gress) . From.. an object to an object in a deed ex':" 
eludes the terminus referred to ; Bonney v. Morrill, 
52 Me. 252 ; state v. Bushey, 84 Me. 459, 24 Atl. 940. 
From place to plaae means from one place in a town 
tOo another in the same town ; Com. v. Inhabitants 
of Cambridge, 7 Mass. 158 ; Com. v. Waters, 11 Gray 
(Mass.) 81. From a street means from any part of 
it according to circumstances ; City of Pittsburg v. 
CluleY, , 74 Pa. 259. 'From a town is not always and 
indeed is seldom exclusive of the place named ; it 
generally means from BOme indefinite place within 
that town ; Chesapeake & O. Canal Co. v. Key, 3: 
Cra. C. C. 5sg, 606, Fed. Cas. No.. 2,649. Authority 
in a railroad charter to construct a railroad from 
a, city tOo another point gives power to construct the 
road from any point within th8 city ; Hazlehurst 
Y. Freeman, 52 Ga. 244 ; Appeal Oof Western Penn
sylvania R.  Co., 99 Pa. 155 ; Tennessee & A. R. Co., 
v. Adams, 3 Head (Tenn.) 596 ; contra North-East. 
ern R. Co. v. Payne, 8 Rich. L. (S. C.) 177. And see 
Farmers' Turnpike Road v. Coventry, 10 Johns. (N. 
Y.) 389, where in a similar case "to" was co.nstrued' 
"into ; "  and Mohawk Bridge Co. v. R. Co. , 6 Paige 
Ch. (N. Y.) 554, where, "at or near" was held equiv
alent to "within. " But from a town to another in, 

, an indictment for transportation of liquor does not. 
charge it as done within the town ; state v. Bush
ey, 84 Me. 459, 24 At!. 940. To construe reasonably 
the expression a road from a 'tJ-iUage to a creek 
within the same village, in a statute, requires that 
it be taken inclusively ; Smith v. Helmer, 7 Barb., 
(N. Y.) 416. Sailing fr01n a port means out of it ;: 
U. S.  v. La Coste, 2 Mass: 129, Fed. Cas. No. 15,548. 

Descent from a parent cannot be construed to, 
mean through a parent, it must be immediate, from 
the person designated ; .  Gardner v. Collins, 2 Pet. 
(U. j S.) 58, 86, 7 L. Ed. 347 ; Case v. WUdridge, 4 
Ind. 51 ;  but the words fr'om , the part of the fathuf' 
include a. descent, either immediately from the fa,
ther or from any person in the line of the father ;: 
Shippen v. I�ard, 1 S., & R (Pa.) 222. 

The words t� be , paid for in from six to eight 
weeks ' have' no definite meaning and it was properly 

Itlft to the juri to say if the· suit was brought Pr$-



maturely ; , L. R. 9 C. P. 20. B'rom the loading in 
.a ma.rine policy ordinarily means that ' the risk 
is covered after the goods are on board, but this 
meaning may be qualified by any words in the pol
icy indicatfng a different intention ; 16 East 240 ; 
L. R. 7 Q. B. 580, 702. A contract to deliver from one 

to th,ree thousand bush,els gives the seller an op
tion to deliver any quantity he chooses within the 
limits named ; Small v. Quincy, 4 Greenl: (Me.) 
497. Appraisers living

' 
from one to one and a '  half 

miles away, in a 
'
fairly well settled community, are 

prima fMie fror/t the neigh,borhood ; State v. Jung
ling, 116 Mo. 162, 22 S. W. 688. 

FROM O N E  PLACE TO ANOTHER. From 
premises owned by one person to premises 
owned by another person in some ' legal sub
division or from one legal subdivision to an
other. Liquor Transportation Cases, 140 
Tenn. 582, 205 S. W. 423, 42,6 ; Ready v. State, 
155 Tenn. 15, 290 S. W. 28, 29 ; Allen v. State, 
159 Ark. 663, 252 S. W. 899 ; State v. Knight, 
94 W. Va. 150, 117 S. E. 783, 784 ; State v. 
White, 111 Kan. 196, 206 P. 903, 904. 

FROM T I M E  TO T I M E. Occasionally, at in
tervals, ' now and then. Spade v. Hawkins, 60 
Ind. App. 388, 110 N. E. 1010, 1012. 

See From. 

F R ONT. Forepart, as opposed tu the back 
or rear. State v. Read, 162 Iowa, 572, 144 
N. W. 310, 311 ; Howland v. Andrus, 81 N. J. 
Eq. 175, 86 A. 391, 393. 

Front ing and Abutting 

As used in statutes relating to assessment 
for improvements,. Property between which 
and the improvement there is no intervening 
land ; where platted property lies between 
street proposed to be paved and unplatted 
property which abuts platted property, un
platted property is not subject to assessment 
as abutting property for any part of eost , of 
improvement. City of Wilburton v. McCon
nell, 119 Ok1. 242, 249 P. 708, 710 ; Oklahoma 
Ry. Co. v. Severns Paving Co., 67 Okl. 206, 
170 P. 216-218, 10 A. L. R. 157 ; Flynn v. 
Chiappari, 191 Cal. 139, 215 P. 682, 686. 

Front Foot 

As used in an act providing that property 
shall be assessed in proportion to the "front 
foot" has been held synonymous with "abut
ting foot." Moberly v. Hogan, 131 Mo. 19, 
'32 S. W. 1014. 

Front-Foot Rule 

"Front-foot rule" is one by which cost of 
improvement is to be apportioned among sev
eral properties in proportion to their front
age on improvement and without regard to 
'benefits conferred. Davy v. McNeill, 31 N. M. 
7, 240 P. 482, 488. The front-foot rule of ap
portionment for assessing a local tax for 
street pavement means this: The total cost of 
the work, including the cost of grading, · filling, 
culverts, headers, gutters, curbing, engineer
ing, labor, material, etc., is to be divided by 
the total number of square feet o� pa ving done 
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under the contract ; and the quotient multi
plied by one-half of the number of linear feet 
in the width of the pavement opposite the 
property lines, is the basis or rate of assess
ment of the property per front foot. City of 
Crowley v. Police Jury of Acadia Parish, 138 
La. 488, 70 So. 487, 488. 

FRONTAGE, FRONTAGER. In English law 
a frontager is a person owning or occupying 
land which abuts on a highway, river, sea
shore, or the like. T�e term is generally used 
with reference to the liability of frontagers Dn 
streets to contribute towards the expense of 
paving, draining, or other works on the high
way carried out by a local authority, in pro
portion to the frontage of their respective 
tenements. Sweet. 

The term is also in a similar sense in 
American law, the expense of local improve
ments made by municipal corporations (such 
as paving, curbing, and sewering) being gen
erally assessed on abutting property owners 
in proportion to the "frontage" of their lots 
on the street or highway, and an assessment 
so levied being called a "frontage assessment." 
Neenan v. Smith, 50 Mo. 581 ; Lyon v. Tona
wanda (C. G.) 98 F. 366 ; City of Ft. Collins 
'V'. Lee, 72 Colo. 202, 210 P. 322 ; Haviland v. 
Columbus, 50 Ohio St. 471, 34 N. E. 679, and 
Toledo v. Shei1l, 53 Ohio St. 447, 42 N. ,E. 
323, 30 L. R. A. 598, overruled in City of 
Youngstown 'V'. Fi8hel, 89 Ohio St. 247 , 104 N. 
E. 141, 143, 50 L. R. A. (N. S.) 921, Ann. Cas. 
1915D, 1073 ; Standard Oil Co. of Indiana v. 
Kamradt, 319 Ill. 51, 149 N. E. 538, 539. 

F"RONT I E R. In international law. That 
portion of the territory of any country which 
lies close along the bmder line of another 
country, ·and so "fronts" or faces it. The 
term means something more than the · bound
ary line' itself, and includes a tract or strip 
of country, of indefinite extent, contiguous to 
the line. Stoughton v. Mott, 15 Vt. 16,9. 

FROZEN SNAI<E. A term used to impute 
ingratitude and held libelous, the court tak
ing judicial notice of its meaning without an 
innuendo. 12 Ad. & El. 624. 

F R U CT U AR I US. Lat. In the civil law. 
One whO' had the usufruct of a thing ; i. e., 
the use of the fruits, profits, or increase, as 
of land or animals. Inst. 2, 1, 36, 38. Brac
ton applies it to a lessee, fermor, or farmer of 
land, or one who held lands ad firm am, for 
a farm or term. Bra'ct. fol. 2.61. 

FRUCTUS. Lat. In the civil law. Fruit, 
fruits ; produce ; profit or increase ; the or
ganic productions of a thing. 

The right to the fruits Of a thing belong
ing to- an,other., 

The compensation which a man receives 
from another for the use or enj oyment of 
a thing, such as interest or rent. See 
Mackeld. Hom. Law, § 167 ; lnst. 2, 1; 35, 37 ; 
Dig. i7, 1, 33 ; Id. 5, 3, 29 ; Id. 22, 1, 34. 



FRUCTUS CIVILES 

F R UCTUS C I V rLES. All revenues and rec
ompenses which, though not fruits, properly 
speaking, are recognized as such 'by the law. 
The term includes such things as the rents 
and income of real property, interest on 
money loaned, and annuities. Oiv. Code La. 
1900, art. 545. 

F R U CTUS F U N D I .  The fruits (produce or 
yield) 'of land. 

FRUCTUS I NDUST R I A LES. Industrial 
fruits, or fruits of industry. Those fruits of 
a thing, as of land, which a re produced by the 
labor and industry of the occupant, as crops 
of grain ; as distinguished from such as are 
produced solely by the powers of nature. Em
blements are so called in the common law. 
2 Steph. Oomm. 258 ; 1 Chit. Gen. Pl'. 92. 
Sparrow v. Pond, 49 Minn. 412, 52 N. W. 36, 
16 L. R. A. 103, 32 Am. St. Rep. 571 ; Purner 
v. Piercy, 40 Md. 223, 17 Am. Rep. 591 ; Smock 
v. Smock, 37 Mo. App. 64 ; Clark v. Strohbeen, 
190 Iowa, 989, 181 N. W. 430, 433 , 13 A. L. R. 
1419 ; Twin Falls Bank & Trust 06. v. Wein
berg, 44 Idaho, 332, 257 P. 31, 33, 54 A. L. R. 
1527. 

F:RUCTUS LEG I S. The fruit of the law, i. e. 
execution. 

' 

F RUCTUS N ATU RALES. Those products 
which are produced by the powers of nature 
alone ; as WOO'l, metals, milk, the young of 
animals. Sparrow v. Pond, 49 Minn. 412, 52, 
N. "V. 36, 16 L. R. A. 103, 32 Am. St. Rep. 571 ; 
Kiehl v. Holliday, 7i7 Mont. 451, ' 251 P. 527,  
528 ; Olark v.  Strobbeen, 190 Iowa, 989, 11'1 
N. W. 430, 433, 13 A. L. R. 1419. 

FRUCTUS P E C U D U M .  The produce or in-
crease of flocks or herds. ' 

F R UCTUS P E N D ENTES. Hanging fruits ; 
those not severed. The fruits united with the 
thing which produces them. These form a 
part of the principal thing. 

Fructus pendentes pars fundi  v identur. Hang
ing fruits make part of the land. Dig. 6, 1, 
44 ; 2 Bouv. lnst. nO'. 1578. 

Fructus perceptos vi l lre non esse constat. 
Gathered fruits do not make a part of the 
farm. Dig. 19, 1, 17, 1 ;  2 Bouv. lust. no. 
1578. 

FRUCTUS R E I  AL I EN J£ .  The fruits of an
other's property ; fruits taken from anO'ther's 
estate. 

F R U CTUS SEPARAT I .  Separate fruits ; the 
fruits of a thing when they are separated 
from it. Dig. 7, 4, 13. 

' 

824 

FRUG ES. · In the civil' law. Anything pi"O'
duced from vines, underwood, chalk-pits� 
stO'ne-quarries. Dig. 50, 16, 77. 

Grains and leguminous vegetables. In a 
more restricted sense, any esculent growing 
in podS. Vicat, Voc. Jur. ; Oalvin. 

F R U I T. The produce of a tree or plant which 
contains the seed or is used 'for food. Klas 
v. Kuehl, 159 Wis. 561, 150 N� 'W. 973, 975. 

This term, in legal acceptation, is not con
fined to' the prO'duce of those trees which in 
popular language are called "fruit trees," 
but applies also to the produce of oak, elm, 
and walnut trees. Bullen v� Denning, 5 Barn. 
� 0. 847. 

C ivil  Fruits 

Civil fruits, in the civil law (fructus 
civiles) are such things as the rents and in
come of real property, the interest on money 
loaned, and annuities. Civ. Code La. art. 
545. 

Fruit Fal len 

The produce of any possessiO'n detached 
therefrO'm, aJ;ld capable of being enjO'yed by 
itself. Thus, a next presentation, when a 
vacancy has occurred, is a fruit fallen from 
the advowson. Wharton. 

Fruits, Fruits of the · Land 

In replevy bond granting obligors therein 
sequestered property, "with value of fruits, 
hiro, and revenue thereof forthcoming," the 
term "fruits" includes the natural accession 
to live stock. Southern Surety Co. v. Adams 
(Tex. Civ. App.) 278 S. W. 943, 946. The right 
of a PO'ssessor in good faith t� reap the benefit 
of the "fruits of the land" until it is claimed 
by its owner does not permit such possessor 
to extract the mineral oil and gas from the 
land and retain the proceeds. Elder v. Eller
be, 135 La. 990, 66 So. 337. 

Fruits Of Cri m e  

I n  the law o f  evidence. Material objects 
acquired by means and in consequence of 
the commission of crime, and sometimes con
stituting the subject-matter Of the crime. 
Burrill, Oir:c. Ev. 445. 3 Benth. Jud. Ev. 31. 

Natural Fr:uits 

The produce of the soil, or of fruit-trees, 
bushes, vines, etc., which are edible or other
wise us.eful or serve fO'r the reproduction of . 
their species. The term is used in contradis
tinction to "artifiCial fruits," i. e., such as 
by metaphor or analogy are likened to the 
fruits of the earth. Of the latter, interest on 
money is an example. See Civ. Oode La. art. 
545. 

FRUCTUS STANTES. Standing fruits ; ,Frumenta qure sata sunt solo cedere Intelll
tl108e' not yet severed from the stalk or stem. guntur. Grain which is sown is understoO'd to 

Fructus augent lireredltatem. The yearly in-
form a 'part of th� soil. lnst. 2, 1, 32. ' 

, 

crease goeS to enhaj:aee the inheritance. Dig. FRUMENTUM. In the ' civil law. , Grain. 
5, 3, 20, � , �hat which grows,, 1n an ear. Dig. 50, 16, 77. 
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F R U M GYLD. Sax. The first payment made F RYTHE. Sax. In old Eng1ish law. . A 
to the kindred of a slain person in recompense plain between woods. Co. Litt. · 5b • 

. for his murder. Blount. An arm of the sear or a strait between two 

FRU MSTO LL. Sax. In Saxon law. A {'hief 
seat, or mansion house. Cowell. 

F RUSCA TER RA. In old records. Unculti
va ted and desert ground. 2 Mon. Angl. 327 ; 
Cowell. 

F R USSU RA. A breaking ; plowing. Gowell. 

Frustra agit q ui j udiciu m prosequi  nequit cu m 
effectu. He sues to no purpose who cannot 
prosecute his judgment with effect, [who can
not have the fruits of his judgment.] Fleta, 
lib. 6, c. 37, § 9. 

FrustJ-a [van a] est potentia q!�lB n un qualm 
ven it i n  actum.  That power is to no purpose 
which never comes into act, or which is never 
exercised. 2 Coke, 51. 
Frustra expematur  eventus cujus  effeotus  n ul l us 
sequitur. An event is vainly .expected from 
which no effect follows. 

Frustra feruntur leges n is i  subditis et obedien
tibus. Laws are made to no purpose, except 
for those that are subject and obedie!nt. 
Branch, Princ. 

Frustra fit per p lurar q uod fieri pot est per 
pauoio'ra. That is done to no purpose by many 
things whiCh ,can be done by fewer. Jenk. 
Cent. p. 68, case 2.8. The employment of 
more means or instruments for effecting a 
thing than are necessary is to no purpose. 

lands. Cowell: 

FUAGE, FO UAGE, or FEUAGE. Hearth 
money. A tax laid upon each fire-place or 
hearth. An imposition of a shilling for every 
hearth, levied by Edward III. in the dukedom 
of Aquitaine. Spelman ; 1 Bl. Comm. 324. 

F U E R. In old English law. Flight. It is of 
two kinds : (1) Fuer in fait, or in facto, where 
a person do·es apparently and corporally flee ; 
(2) fuer in ley, or in lege, when, being called 
in the county court, he does not appear, which 
legal interpretation makes flight. Wharton. 

F U ERO. In Spanish law. A law ; a code. 
A general usage or custom of a province, 

having the force of law. Strother v. Lucas, 
12 Pet. 446, 9 I�. Ed. 1137. Ir contra tuero, 
to violate a received custom. 

A grant of privileges and immunities. Oon
ceder tueros, to grant exemptions. 

A charter granted to a city or town. Also 
designated as "aartas pueblas." 

An act of donation made to an individual, 
a church, or convent, on certain conditions. 

A declaration of a ma,gistrate, in relation 
to taxation, fines, etc. 

A charter granted by the sovereign, or 
those having authority from him, establish
lng the franchises of towns, cities, etc. 

A place where justice is administered. 
A peculiar forum, before which a party is 

amenable. 
The jurisdiction of a tribunal, which is 

entitled to take cognizance of a cause ; '  as 
tuero 6aclesiastioo, fuero militar. See Schm, 
Oi vil Law, In trod. 64. 

Frustra legis auxil i u m  invocat [qurerit] qu i  
i n  legem committit. H e  vainly invokes the 
aid of the law who transgresses the law. 
Fleta, lib. 4, c. 2, § 3 ;  2 Hale, P. C. 386 ; 
Broom, Max. 279, 297. 

F U ERO DE CAST I LLA. The body of laws 
Frustra petis q uod mox es restiturus. In vain and customs which formerly governed th� 
you ask that which you will have immediate- Castilians. 
ly to �estore. 2 Kames, Eq. 104 ; 5 Man. & 
G. 757. FUERO DE CO RREOS Y CAM I NOS. A spe

cial tribunal taking cognizance of all matters 
Frustra petis quod statim alteri reddere cogeris. relating to the post-office and roads. 
Jenk. Cent. 256. You ask in vain that which 
you might immediately be compelled to re- F U ERO DE G U E R RA. A special tribunal 
store to another. taking cognizance of all matters in relation to 

Frustra probatur quod probatum non relevat. persons serving in the army. 

That is proved to no pUl"!pose which, when FUERO DE MAR I NA. proved, does not help. Halk. Lat. Max. 50. A special tribunal 
taking cognizance of all matters relating ' to 

FRUSTRUM TE,R R IE .  A piece or parcel of the navy and to the persons employed there-

land lying by itself. Co. Loitt. 5b. in. 

FU ERO J UZGO. The Forum Judicium ; a 
F RUTECTUM. In old records. A place over- code of laws established in the seventh cengrown with shrubs and bushes. Spelman ; 
Blount. 

tury for the Visigothic kingdom in Spain. 
Some of its principles and rules are found 

F RUTOS. In Spanish law. Fruits ; prod- surviving in the modern jurisprudence of that 
ucts ; produce ; grains ; profits. White, New country. Schm. Civil- Law, Introd. 28. 
Recop. b. 1, tit. 7, c. 5, § 2. 

FUERO M U N I C I PAL. The body of laws 
FRYM I T H .  In old English law. The afford- granted to a city or town for its government 
ing harbor and entertainment to any one. and the administration of justice. 



FUERO REAL . 

F U ERO REAL. The title of a code of Span
ish law promulgated by Alphonso the Learn
ed, (el Sabia,) A. D. 1255. It was the precur
sor of the Partidas. Schm. Civil Law, In
trod. 67. 

F U ERO V I EJO.  The title of a compilation 
of Spanish law, published about A. D. 992. 
Schm. Civil Law, Introd. 65. 

F U GA CATALLO R U M .  In old English law. 
A drove of cattle. Blount. 
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committed there an act constituting a crime" 
he afterwards has departed from its jurisdic� 
tion, and when sought to be prosecuted is 
found in another state. Hogan v. O'Neill, 255 
U. S. '52, 41 S. Ct. 222, 65 L. Ed. 497 ; Ex 
parte Finch, 106 Neb. 4'5, 182 N. W. 5·65 � 
People ex reI. Gottschalk v. Brown, 237 N . .y� 
483, 143 N. E. '653, 654, 32 A. L. R. 1164, re
rersing Id., 207 App. Div. 69·5, 201 N. Y. S. 
862, S64 ; Ex parte Henke, 172 Wis. 36, 177 
N. ·W. 880, 881, 13 A. L. R. 409 ; Ex parte
Duddy, 219 Mass. '548, 107 N. E. 364 ; Ex 

F U GAC I A. A chase. Blount. parte Thurber, 37 Cal. App. 57l, 174 P. 112 ; 

F,U GAM FEC I T. Lat. He has made flight ; 
. Ex parte Baker, 33 Oklo Cr. 413, 244 P. 459, 

460 ; In re Gundy, 30 Ok1. ·Cr. 390, 23£ P. he l�ed. A clause inserted in .an inquisition, 440, 442 ; Kuney v. State, 88 };'la. 354, lO2 So. in old English law, meaning that a person 547, 549 ; Seely v. Beardsley, 194 Iowa, 863,. indicted for treason or felony had fled. The 190 N. W. 498, 50'0 ; Cockburn v. Willman, 301 effect of this is to make the party forfeit his Mo. 575, 257 S. 'V. 458, 4·60 ; State v. Doeppe,. 
goods absolutely, and the profits of his �ands 97 'V. Va. 203, 124 S. E. 687, 668 ; Ex part� until he has been pardoned or acquitted. Galbreath, 24 N. D. 582, 139 N. W. 1050, 1051 � 
F U GATO R. In old English law. A privilege State v. Hayes, 162 I.la. 917, 111 So. 327, 329 
to hunt. Blount. (one who did not flee). 

A driver. }i�ugatore8 Oarr'llCarum, drivers FUG I T I V E  O F F E N D E RS. In English law. 
of wagons. Fleta, Ub. 2, c. 78. Where a person accused of any offense pun-
F U G I TATE. In Scotch practice. To outlaw, i-shable by imprisonment, with hard labor for
by the sentence of a court ; to outlaw for twelve months or more, has left that part of 
non-a'ppearance in a criminal case. 2 Alis. his majesty's dominions where the offense is 
Crim. Pr. 350. alleged to have been committed, he is liable� 

if found in any other part of his majesty's 
FUG I TAT I O N .  When a criminal does not dominions, to ·be apprehended and returned in 
obey the citation to answer, the court pro- manner provided by the fugitive offenders" 
nounces sentence of fugitation against him, act, 1881, to the part from which he is a fugi
which induces a forfeiture of goods and chat- tive. Wharton. 
tels to the crown. 

FUG I T I V E  SLAVE. One who, held in bond
FUG I T I VE. One who flees ; alwaY'S used in age, flees from his master's power. 
law with the implication of a flight, evasion, 
or escape from some duty or penalty or from 
the consequences of a misdeed. 

FU G I T I V E  FROM J UST I C E. A person who, 
h�ving committed a crime, flies from the state 
or country where it was committed. in order 
to evade arrest and escape justice. Roberts 
V. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. 
Ed. 541 ; State v. Hall, 115 N. C. 811, 20 S. E. 
729, 28 L. R. A. 2·89, 44 Am. St. Rep. 501 ; 
In re Voorhees, 32 N. J. Law, 150 ; State V. 
Clough, 71 N. H. 594, 53 AU. 1086, 67 L. R. A. 
946 ; People v. Hyatt, 172 N. Y. 176, 64 N. E·. 
825, ·60 L. R. -4. 774, 92 Am. St. Rep. 706 ; 
State v. Boekenoogen, 140 Minn. 120, 16.7 N. 
W. 301, 302 ; Ex parte McDaniel, 76 Tex. Cr. 
R. 184, 173 S. W. 1'018, 10.19, Ann. Cas. 1917B, 
335 ; State v. Broom, 121 Or. 202, 253 P. 1044, 
104'5 ; In re Whittington, 34 Cal. App. 344, 
167 P. 404, 405 (one extradited to another 
state with consent of authorities to answer 
there for crime) ; Ex parte QUint, 54 N. D. 
515, 200 N. W. 1006, 1007 ; People ex reI. 
Plumley v. Higgins, 109 Misc. Rep. 328, 178 
N. Y. S. 728. 733. 

To be regarded as a "fugitive from justice," 
it is not necessary that. one shall have left 
the state for the very purpose of avoiding 
prosecution ; it 'being sufficient that, having 

FUG I T I V E SLAVE LAW. An act of congress 
passed in 1793 (and also one enacted in 1850) 
providing for the surrender and deportation 
of slaves who escaped from their masters and 
fled into the territory of another state, gen
erally a "free" state. 

F U G I T I V E'S GOO DS. Under the old Eng
lish Law, where a man fled for felony, and 
escaped, his own goods were not forfeited as 
bmw fugitivorum until it was found by pro
ceedings of record (e. g. before the coroner in 
the case of death) that he fled for the felony. 
Foxley's Case, 5 Co. 109 a. 

F U G I T I V US. In the civil law. A fugitive ; 
a runaway slave. Dig. 11, 4 ;  Cod. 6, 1. See 
the various definitions ' of this word in Dig. 
21, 1, 17. 

F U G U ES. Fr. In medical jurisprudence. 
Ambulatory automatism. See AutomatisIn. 

F U LL. Ample ; complete ; perfect ; mature ; 
not wanting in any essential quality. Mobile 
School Com'l's v. Pqtnam, 44 · Ala. 537 ; Reed: 
v. Hazleton, 37 Kan. 321, 15 Pac.

· 
177 ; Quinn 

V. Donovan, 85 Ill. 195 ; Nelson v. Hall, 73 
Fla. 810, 74 So; 877, 879 ; McCrary v. M� 
Crary (Tex. Civo' App�) 230 S. W. 187� 207. 
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FULL AGE. The age of legal majority, 
twenty-one years at common law, twenty-five 
in the civil law. 1 Bl. Comm. 463 ; lnst. 1, 
23, pro 

F U L L  ANSWER. In pleading. A complete 
and meritorious answer ; one not wanting in 
any essential requisite. Bentley V. Cleave
land, 22 Ala. 817 ; Durham V. Moore, 48 Kan. 

' 135, 29 Pac. 472 ; Wyatt V. Collins, 105 Kan. 
182, lS0 P. 789, 790. 

F U L L  B LO O D. A term of relation, denoting 
descent from the same couple. Brothers and 
si-sters of full b lood are those who are born 
()f the same father and mother, or, as Jus
tinian calls them, "em utroque parente ,con
juncti." Nov. 118, ce. 2, 3 ;  Mackeld. Rom. 
Law, § 145. The more usual term in modern 
law is "whole blood," (q. 'V.) 

FUNOT'ION 

law of the step asked to be taken. Akron, 
C. & Y. Ry. CO. V. U. S., 261 U. S. 184, 43 S. 
Ot. 270, 67 L. Ed. 605 ; State V. Howse, 132 
Tenn. 452, 178 S. W. 1110, 1111 ; State V. 
Hunt, 137 Tenn. 243, 192 S. W. 931, 932. 

FULL I N D O RSEM ENT. See Indorsement. 

F U L L  J U R I SD I CT I O N. Complete jurisdic
tion over a given subject-matter or class of 
actions (as, in equity) without any excep
tions or reservations. Bank of Mississippi V. 
Duncan, 52 Miss. 740. 

FULL LI FE. Life in fact and in law. See In 
Full Life. 

FU LL-PA I D  STOCK. Stock on which no fur
ther payments can be demanded by the issu
ing company. Middleton V. Wooster, 184 App. 
Div. 165, 171 N. Y. S. 593, 595. 

F U LL CO PY. In equity practice. A com- FULL PART I C U LARS. Where contract of 
plete and unabbreviated transcript of a bill insurance requires giving "full particulars" of 
or other pleading, with all indomements, and an accident as a condition precedent to liabil� 

' including a copy of all exhibits. Finley V. ity, unnecessary details are not required, but 
Hunter, 2 Strob. Eq. (S. C.) 210, note. only such as enables insurer

' 
to determine, 

whether a claim was likely to be made, and F U LL CO U RT. In practice. A court in banco the insured was not required to make an ex-A court duly organized with all the judges haustive investigation of all the attendant 
present. circumstances. or decide what the facts were 

FU LL COVENANTS. See Covenant. 

,FU L L  D EFENSE. In pleading. The formula 
,of defense in a plea, stated at length and with
{)ut abbreviation, thus : "And the said C. D., 
by E. F., his attorney, comes and defends t1;le 
force (or wrong) and injury when and where 
it shall ,behoove him, and the damages, and 
whatsoever else he ought to defend, and 
says," etc. Steph. PI. p. 481. 

'FU L L  FA I T H  A N D  C R E D I T. In the con
stitutional provision that full faith and credit 
shall be given in each state to the public acts, 
records, and judicial proceedings of every oth
·er state, this phrase means that a judgment 
or record shall have the same faith, credit, 
,conclusive effect, and obligatory force in other 
states as it has by law or usage in the state 
from whence taken. Christmas V. Russell, 5 
Wall. 302, 18 L. Ed. 475 ; McElmoyle V. Cohen, 
13 Pet. 326, 10 L. Ed. 177 ; Gibbons V. Living
ston, 6 N. J. I.law, 275 ; Brengle V. McClellan, 
7 Gill & J. (Md.) 438 ; Putnam & Norman V. 
.conner, 144 La. 231, 80 So. 265, 267 ; Gund
lach v. Park, 140 Minn. 78, 167 N. W. 302, 
303 ; Foster Milburn CO. V. Chinn (C. C. A.) 
202 F. 175, 177 ; Pennsylvania Fire Ins. Co. 
of Philadelphia V. Gold Issue Min. & Mill. Co., 
'243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610 ; 
Detroit & Cleveland Nav. CO. V. Hade, 106 
Ohio St. 464, 140 N. E. 180, 182. 

F U L L  H EAR I NG.  One in which ample op
portunity i's afforded to all parties to make, 
by evidence and argument, a showing fairly 
adequate , to esta,blish the propriety or im
propriety from the standpoint of justice and 

on confticting evidence. Silberstein y. Veller
man, 241 Mass, 80, 134 N. E. 395, 397 . 

FULL POWERS. A document issued by the 
government of a state empowering its diplo
matic agent to conduct special business with 
a foreign government. 

FULL PROO F. In the civil law. Proof by 
two witnesses, or a public instrument. II alli
fax, C'ivil Law, b. 3, C. 9, nn. 25, 30 ; 3 Bl. 
Q()mm. 370. Evidence "W .  tlic [l satisfies the 
minds of the jury' of the truth of the fad in 
dispute, to the entire exclusion of every 
reasonable doubt. Kane V. Hibernia Mut. F. 
Ins. 00., 38 N. J. Law, 450, 20 Am. Rep. 409. 

F U LL R I G H'T. The union of a good title 
with actual posseSSion. 

FULLUM AQUfE. A fie am, or stream of wa
ter. Blount. 

FU LLY A D M I N I STERED.  The English 
equivalent of the Latin phrase "plene adminr 
istravit ;" being a plea by an executor or ad
ministrator that he has completely and legal
ly disposed of all the assets of the estate, 
,and has nothing left out of which a new claim 
could be satisfied. See Ryans v. Boogher, 
169 Mo. 673, 69· S. W. 1048. 

FUMAGE. In old English law. The same as 
fuage, or smoke farthings. 1 BI. Comm. 324. 
See F'uage. 

FUNCT I O N .  Office ; duty ; fulfillment of a 
definite end or set of ends by the correct ad
justment of means. The occupation of an 
office. By the performance of its duties, the 



FUNCTIONAL DISEAS·E 

officer is said to fill his function. Dig. 32, 
65, 1. See State v. Hyde, 121 Ind. 20, 22 N. E. 
644. 

F U N CT I O NA L  D I SEASE. In medical juris
prudence. One which prevents, obstructs, or 
interferes with the due performance of its 
special functions by any organ of the body, 
without anatomical defect or abnormality in 
the organ itself. See Higbee v. Guardian 
Mut. L. Ins. Co., 66 Barb. (N. Y.) 472. Dis
tinguished ' from "organic" disease, which is 
due to some injury to, or lesion or malforma
tion in, the organ in question. 

F U N'CT I ONA RY. A public 
'
officer or em

ployee. An officer of a private corporation 
is also sometimes so called. 

. 

F U NCTUS O F F I C I O. Lat. Having fulfilled 
the function, discharged the office, or accom
plished the purpose, and therefore of no fur
ther force or ·  authority. Applied to an officer 
whose term has expired, and who has conse
quently no further official authority ; and 
also to an instrument, power, agency, etc., 
which has fulfilled the purpose of its creation, 
and is therefore of no further virtue or ef
fect. Blanton Banking 00. v. Taliaferro (Tex. 
Oiv. App.) 262 S. W. 196. 

F U N D, v. To capitalize with a view to the 
production of interest. Stephen v. Milnor, 
24 N. J. Eq. 376. Also, to put into the' form 
of bonds, stocks, or othel," securities, bearing 
regular interest, and to provide or appropriate 
a fund or permanent revenue for the payment 
thereof. Merrill v. Monticello (C. C.) 22 F. 
596. City of Long Beach v. Lisenby, 180 Cai. 
52, 179 P. 198, 201. 

Funded cZ,ebt 

To fund a debt is to pledge a specific fund to keep 
down' the interest and reduce the principal. The 
term

' 
"fund" was originally applied to a portion of 

the national revenue set apart or pledged to the 
payment of a particular debt. Hence, as applied to 
the pecuniary obligations of states or municipal cor
porations, a funded debt is one for the payment of 
which (interest and principal) some fund is appro
priated, either specifically, 01' by provision made for 
future taxation and the quasi pledging in advance 

, of the public revenue. Ketchum v. Buffalo, 14 N. Y. 
356 ; People v. Carpenter, 31 App. Div. 603, 52 N. 
Y. Supp. 781. As applied to the financial manage
ment of corporations (and sometimes of estates in 
course Oof administration or properties under re
ceivership) funding means the borrowing of a suffi
cient sum of mOoney to discharge a variety of float
ing or unsecured debts, or debts evidenced by notes 
or secured by bonds but maturing within a short 
time, aud creating a new debt in lieu thereof, se
cured by a general mortgage, a series of bonds, or 
an issue of stook, generally maturing. at a more re
mote period, and often at a lower rate of interest. 
The new debt thus substituted for the pre-existing 
debts is called the 4'funded debt." See Ketchum v. 
Buffalo, 14 N. Y. 356 ;  People v. Carpenter, 31 App. 
Div. 6OS, 52 N. Y. S. 781 ; La'Yrey v� Sterling,

' 
41 

/)r. 5�8, 69 P. 460. This term is very seldoni. applied 
to the debts of a private ; individual ; but - when 80 
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used it must be understood as referring to a. debt 
embodied II), securities of a permanent character 
and to the payment of which certain property has 
been applied or pledged. '\VeIls v. Wells (Super. 
N. Y.) 24 N. Y. S. 874. 

Funaing systern 

'rhe practice Oof borrowing money to defray the 
expenses of government, and creating a "sinking 
fund," designed to keep down interest, and to effect -
the gradual reduction of the princip'aI debt. Merrill 
v. Monticello (C. C.)  22 F. 596. 

F U N D, n. A sum of money set apart for a 
specific purpose, or available for the payment 
of debts or claims. 

-

In its narrower and more usual sense, "fund" 
signifies "capital," as opposed to "interest" or "in
come ; "  as where we speak of a corporation fund
ing the arrears of interest due on its bonds, or the 
like, meaning that the interest is capitalized and 
made to bear interest in its turn until it is repaid. 
Sweet. 

In the plural, this word has a variety of 
slightly different meanings, as follows : 

I .  Money in hand ; assets ; cash ; money 
available for the payment of a debt, legacy� 
etc. Galena Ins. 00. v. Kupfer, 28 Ill. 335, 81 
Am. Dec. 284 ; United States v. Jenks (D. C.) 
264 F. 697, 698 ; 'Vherrell v. U. S. (C. O. A.) 
18 F.(2d) 532, 533 ; Federal Reserve Bank 
of St. Louis v. Quigley (Mo. App.) 284 S. W. 
164, 166 ; National Surety Co. v; Williams, 
74 Fla. 446, 77 So. 212, 221 ; Bishop v. United 
States (C. C. A.) 16 F.(2d) 406, 408 ; Johnson 
v. State, 37 Ga. App. 129, 139 S. E. 118, 119. 

2. The proceeds of sales 'Of real and per· 
sonal estate, or the proceeds of any other as
sets converted into money. Doane v. Insur· 
ance Co., 43 N. J. Eq. 533, 11 A. 739 ; Kratz 
v. Slaughter's Ex'rs, 185 Ky. 256, 214 S. W'. 
878, 880 ; In re Arnolt's E·state, 127 Misc. 
Rep. 579, 217 N. Y. S. 323, 327 ; Illinois Chris
tian Missionary Soc. v. American Christian 
Missionary Soc., 277 Ill. 193, 115 N. E. 118, 
120. 

3. Corporate stocks or government securi
ties ; in this sense usually spoken of as the 
"funds. " 

4. Assets, securities, bonds, or revenue 'Of a 
state or government appropriated for the dfs
charge of its debts. State v. Hudson, 93 W. 
Va. 435, 117 S. E. 122, 126 ; Broadway Bank 
of St. L'Ouis, Mo., v. McGee Creek Levee & 
Drainage Dist., 292 Ill. 560, 127 N.' E. 165, 166 ; 
State v. Board of Education of Sharples Vil
lage School Dist., 114 Ohio St. 602, 151 N. E. 
669, 670. 

I n  General 

-C urrent funds. Current money, whatever is 
receivable and current by law as money. Hen
derson v. Farmers' Say. Bank 'Of Harper, 199 · 
Iowa, 496, 202 N. W. 259, 261 ; Feder v. El
liott, 198 Iowa, 447; 199 N. W. 288, 289, 36 A. 
L. R. 1353 ; Lancaster County: v. ,State, 97 
Neb. 95, 149 N. W. 381, 332. 



829 

-General fund. ' This phrase, in New York, 
Is a collective· designation of all the assets of 
the state which furnish the means for the 
support of government and for defraying the 
discretionary appropriations of the legisla
ture. People v. Orange County Sup'rs, 27 
Barb .. (N. Y.) 575, 588. It has also been used 
in Delaware in the messages of the governor 
and other state papers to' distinguish such 
funds as are available in the hands of . the 
state treasurer for general purposes from as
sets of a special character, such as the school 
fund. 

-General revenue  fund.  As used in connection 
with municipal finances, the usual, ordinary, 
running, and incidental expenses of a inunici
pality. Atchison, T. & S. F. Ry. Co. v. City 
of Topeka, 95 Kan. 747, 149' P. 697. 

-No funds. This term denQtes a lack of as
sets '01' money for a specific use. It is the re
turn made by a bank to a check drawn upon 
it by a person who has no deposit to his cred
it there ; also by an executor, trustee, etc., 
who has no assets for the specific purpose. 

-Public funds. An untechnical name fQr (1) 
the revenue 0'1' money of a government, state, 
or municipal corporation ; (2) the bonds, 
stocks, or other securities of a national or 
state government. Money, warrants, or bonds, 
or other paper having a money value, and be
longing to the state, or' to any county, city; 
incorporated town or school district. Craw
ford & MQses' Dig. (Ark.) § 2835 ; Bank of 
Blytheville v. State, 148 Ark. 504, 230 S. W. 
550, 553. The term applies to funds of every 
political subdivision of state wherein taxes 
are levied for public purposes. lEtna Casualty 
& Surety Co. v. Bramwell (D. C.) 12 F.(2d) 
307, 309. 

-Revolving fund. Usually, a renewable credit 
over a defined period. In simple parlance it 
relates usually to a situation where a banker 
or merchant extends credit for a certain 
amount which can be paid Qff from time to 
time and then credit is again given not to ex
ceed the same amount. It may also mean a 
fund, which, when reduced, is replenished 
by new funds from specified sources. U. S. v. 
Butterworth-Judson Corporation (C. C. A.) 297 
F. 971, 979. 

-Sinking fund. The aggregate of sums of 
money (as thQse arising from particular taxes 
or SQurces of revenue) set apart and invested, 
usually at fixed intervals, fQr the extinguish
ment of the debt Qf a gQvernment 0'1' C0,rpo
ration, by the accumulation Qf interest. Elser 
v. Ft. Worth (Tex. Civ. App.) 27 S. W. 740 ; 
BrQoke v. Philadelphia, 162 Pa. 123, 29 A. 
387, 24 L. R. A. 781. A fund arising from 
particular taxes, imposts, or duties, which is 
appropriated towards the payment Qf the in
terest due on a public loan and for the grad
ual payment of the principal. This definition 
was quoted and approved in Union Pac. R. Co. 

FUNGm,LE" TlIlN'GS 

v. Buffalo Co.,  9 Neb. 453, 4 N; W. 53 . SeE', 
also, Sidney Spitzer & Co. v. Oommissioners 
of Franklin County, '188 N. O. 30, 123 S. E. 
636, 639. A fund created for extinguishing 
or paying a funded debt. Ketchum v. Buffalo, 
14 N. Y. 379, cited in Chicago & I. R. Co. v. 
Pyne (C. C.) 30' ·F. 89. 

-Sinking fund tax. A tax raised to be applied 
to the payment of interest on

'
, and principal 

of public loan. Sidney Spitzer & Co. v. Com
missioners of Franklin County, 188 N. C. 30', 
123 S. E. 636, 639 ; Union Pac. R. CO'. v. York 
County, 10' Neb. 612, 7 N. W. 270'. 

FU tII DAM ENTAL ERROR. See Error. 

FUN DAM ENTAL LAW. The law which de
termines the constitution of government in a 
state, and prescribes and regulates the man
ner of itSI exercise ; the O'rganic law of a 
state ; the constitution. 

F U N DAM US. We found. One of the words 
by which a corporation may be created in 
England. 1 Bl. Comm. 473 ; 3 Steph. Comm. 
173. 

F U N DAT I O. Lat. A founding or foundation. 
Particularly applied to the creation and en
dowment of cQrporations. As applied to elee
mosynary corporations such as colleges and 
hO'spitals, it is said that "fundatio incipiens" 
is the incorporation or grant of corporate 
powers, while "fundatiQ perficiens" is the en
dowment or grant or gift of funds or rev
enues. Dartmouth College v. WoO'dward, 4 
Wheat. 667. 4 L. Ed. 629. 

F U N DATOR. A founder, (q. v.) 

FU N D I  PAT R I MO N I A LES. Lands of inher
itance. 

FU N D I  PU B L I C I .  Public lan.ds. 

F U N D I T O R ES. Pioneers. Jacob. 

F U N D US. In the civil and old Elnglish law. 
Land ; land or ground generally ; land, with
out considering its specific use ; land, includ
ing buildings generally ; a farm. 

FUN ERAL EXPENSES. Money expended in 
procuring the interment, cremation, or other 
disposition of a corpse, including suitable 
mOllument, perr>etual care of burial lot and 
entertainment of those participating in wake. 
Gooch v. Beasley, 137 Tenn. 407, 193 S. W. 
132, 133 ; Nelson v. Schoonover, 89 Kan. 388, 
131 P. 147, 149 ; In re Borchardt's Will, 184 
Wis. 561, 200 N. W. 461, 464 ; Oster's Ex'r 
v. Ohlman, 187 Ky. 341, 219 S. W. 187, 190' ; 
In re Gilchrist's Estate (N. J. Prerog.) 128 A. 
876. 

F U N G I BL E  TH I N GS. Movable goods which 
may be estimated and replaced according to 
weight, measure, and number. Things be
longing to a class, which dO' not have to' be 
dealt with in. specie. Standard Bank of Can-
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ada v. Lowman (D. O.) 1 F. (2d) 935, 940 ; Ed- is not answerable or punishable for his ac
wards v. Cleveland Mill & Power Co., 193 N. tions. Co. Litt. 247b ; 4 Bl. Comm. 24, 396 ; 
O. 780, 138 S. E. 131, 134, 53 A. L. R. 1404. Broom, Max. 15. 

Those things one specimen of which is as good 
as another, as is the case with half-crowns, or 
pounds of rice of the same quality. Horses, slaves, 
and so forth, are non-fungible things, because they
differ individually in value, and cannot be ex
changed indifferently one for another. Holl. Jur. 
8S. 

Where a thing which is the subject of an obliga
tion (which one man is bound to deliver to another) 
must be delivered in specie, the thing is not fungi
ble ; that very individual thing, and not another 
thing of the same or another class, in lieu of it, 
must be delivered. Where the subject of the obli
gation is a thing of a given class, the thing is ' said 
to be fungible ; i. e., the delivery of any object 
which answers to the generic description will sat
isfy the terms of the obligation. Aust. Jur. 483, 484:. 

F U N G I B I LES RES. Lat. In the civil law. 
Fungible things. See that title. 

F U R. IJat. A thief. One who stole secret
ly or without force or weapons, as opposed to 
robber. 

F U R  MAN I F ESTUS. In the civil law. A 
manifest thief. A thief who is taken in the 
very act of stealing. 

FU RAN D I  AN I M US. Lat. An intention of 
stealing. 

FURCA. In old English law. A fork. A 
gallows or gibbet. Bract. fol. 56. 

FU RCA ET FLAG ELLU M.  Gallows and 
whip. Ten.ure ad furcam et flagellum, tenure 
by gallows and whip. The meanest of ser
vile tenures, where the bondman was at the 
disposal of his lord for life and limb. Gowell. 

FU RCA ET FOSSA. Gallows and pit, or pit 
and gallows. A term used in ancient charters 
to signify a jurisdiction of punishing thieves, 
viz., men by hanging, women by drowning. 
Spelman ; Cowell. 

F U R I G ELDUM.  A fine or mulct paid for 
theft. 

Furiosi n ul la voluntas est. A madman has no 
will. Dig. 50, 17, 40 ; Broom, Max. 314. 

FU R I OS I TV. In Scotch law.. Madness, as 
distinguished from fatuity or idiocy. 

F U R I OSUS. Lat. An insane man ; a mad
man ; a lunatic. 

Furiosus absentis loco, est. A madman is the 
same with an absent person, [that is, his 
presence is of no effect.] Dig. 50, 17, 24, 1. 

Furiosus nul lum neg·otium contrahere potest.. 
A madman can contract nothing, [can make no 
contract]. Dig. 50, 17, 5. 

Furiosus solo furore punitur. A madman is 
punished by his madness alone ; that is, ihe 

Fu riosus sti p ulare non pot est nec aliqu id  ne· 
goti um agere, qu i  non intell igit qu id agit. 4 
Coke, 126. A madman who knows not what 
he does cannot make a bargain, nor transact 
any business. 

F U R L I N G US. A furlong, or a furrow one
eighth part of a mile long. Co. Litt. 5b. 

FU RLONG. A measure of length, being for
ty poles, or one-eighth of a mile. 

F U R LO U G H .  Leave of absence ; especially, 
leave given to a military or naval officer, or 
soldier 01' seaman, to be absent from service 
for a certain time. Also the document grant
ing leave of absence. 

" Furlough," as a noun, means " (1) Leave of ab
sence ; esp., leave given to a soldier or, sometimes, 
a government official or employe, to be absent from 
the service for a certain time ; also, the document 
granting the l eave of absence. In the United States 
army furloughs are given only to enlisted men, 
officers being given leaves of absence. In the Unit
ed States navy furlough is an extended leave of ab
sence, or a suspension from duty by an executive 
order, on half leave-of-absence pay, given only to 
an officer. (2) A permit or passport." As a trans
itive verb, it means "to grant a furlough to ; broad
ly, to allow leave of absence to." Ex parte Roach 
(D. C.) 244 F. 625, 628. 

F U RNAGE. See Fornagium ; Four. 

F U R  N I S H .  To supply ; provide ; provide for 
use ; deliver, whether gratuitously or other
wise. Delp v. Brewing Co., 123 Pa. 42, 15 A. 
871 ; Wyatt v. Larimer & "V. 11'1'. Co., 1 Colo. 
App. 400, 29 P. 906. As used in the · liquor. 
laws, "furnish" means to provide in any way, 
and inclltdes giving as well as selling. State 
v. Freeman, 27 vt. 520. : State v. Tague, 76 
Vt. 118, 56 A. 535 ; Rhodes v. State, 30 Ok1. 
Cr. 2, 234 P. 645, 647 ; State v. "Vihipple, 143 
Minn. 403, 173 N. W. 80.1, 802 ; Wright v. 'Weil 
Bros. & Co., 75 Ind. App. 497, 130 N. E. 878, 
879 ; Alaska Fishermen's Packing Go. v. Chin 
Quong (C. C. A.) 202 F. 707, 710 ; Georgia 
Lumber Co. v. Harrison Oonst. Co., 103 W. 
Va. 1, 136 S. E. 399 ; People v. Hill, 20 Cal. 
App. 407, 129 P. 475, 476 ; People v. Epperson, 
38 Cal. App. 486, 176 P. 702, 703 ; Giant Port
land Cement 00. v. State, 232 N. Y. 395, 134 

N. E. 322, 324 ; Standard Sand & Gravel Co. 
v. McClay, 191 N. C. 313, 131 S. E. 754, 756 ; 
State v. Arnold, 190 Wis. 602, 20.9 N. W. 601, 
602 ; Hubhard v. State, 196 Ind. 137, 147 N. E. 
328, 325 ; Creel v. U. S. (C. C. A.) 21 F.(2d) 
690 ; In re American Lime Co. (D. , C.) 201 F; 
433, 434. 

FURN I TU RE. This term includes that 
which furnishes, · or with which anything is 
furnished or supplied ; whatever must be sup.. 
plied to a house, a · room, place of busines�t 
or public building . Dr the like, to · make it 
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habitable, convenient, .or agreeable ; goods, 
vessels, utensils, and other appendages nec
essary or convenient for h.ousekeeping ; what
ever is added t.o the interior of a h.ouse or 
apartment, for use or convenience. Bell v. 
Golding, 27 Ind. 173 ; O. Ludwig Baumann 
& Co., Brooklyn, v. Manwit Corporation, 207 
N. Y. S. 437, 439, 213 App. Div. 300 ; 1-'horn
ton v. Daniel (Tex. Civ. App.) 199 S. W. 831 ; 
Fire Ass'n of Philadelphia v. Powell (Tex. Oiv. 
App.) 188 S. 'V. 47, 49 ; Smalley v. Dent Coun
ty (Mo. Sup.) 177 S. W. 620, 623. 

P. 164, 73 Am. St. Rep. 64 ;  Hitchings v. Van 
Brunt, 38 N. Y. 338 ; Fifty Associates v. H.ow:
land, 5 Cush. (Mass.) 218 ; O']'all.on v. Nich� 
.ols.on, 56 M.o. 238 ; Pennsylvania C.o. v. Lough� 
lin, 139 Pa. 612, 21 A. 163 ; McKie v. Oollin� 
son, 292 Ill. 458, 127 N. E. 92, 94 ; Shaw v. 
Southland Life Ins. Co. (Tex. Civ. App.) 185 
S. W. 915; 916 ; Galpin v. City of Chicago, 
269 Ill. 27, 10.9 N. E. 713, 717, L. R. A. 1917B, 
176 ; Roell v. Sihields, 124 Miss. 226, 86 So. 
763, 764 ; Smith v. Craig, 211 N. Y. 456, 105 
N. E. 798, 800', Ann. Cas. 1915B, 937. 

The word "furniture" made use of in the dis- F U RT H E R  ADVANCE. A second or subse-
position of the law, or in the conventions or acts of 
persons, co.mprehends only such furniture as is in
tended for use and ornament of apartments, but not 
libraries which happen to De there, nor plate. Civ. 
Code La. art. 477. 

The term "furniture" embrac.es everything about 
the house that has been usually enjoyeo. therewith, 
including plate, linen, china, and pictures, rugs, 

- dr-d.peries and furnishings. Endicott v. Endicott, 41 
N. J. Eq. 96, 3 Atl. 157 ; IIi re Kathan's Estate, 153 
N. Y. S. 366, 368, 90 Misc. Rep. 540 ; Case v. Hasse, 
83 N. J. Eq. 170, 93 A. 728, 729 ; Peckham v. Peck
ham, 97 N. J. Eq. 174, 127 A. 93. 

Furniture of a Ship 

This term includes everything with which a 
ship requires t.o be furnished or equipped t.o 
make 'her seaworthy ; it comprehends all ar
ticles furnished by ship chandlers, which are 
almost innumerable. Weaver v. The S. G. 
Owens, 1 Wall. Jr. 369, Fed. Cas. N.o. 17,310. 

HousehOld FUrniture 

This term, in a will, includes all personal 
chattels that may contribute to the use .or 
c.onvenience of the househOlder, .or the orna
ment of the house ; as plate, linen, china, b.oth 
useful and .ornamental, and pictures. But 
g.oods in trade, books, and wines will n.ot pass 
by a bequest of household furniture. 1 Rop. 
Leg. 203. 
F U R N I VAL'S I N N .  ]�ormerly an inn of chan
cery. See Inns of Chancery. 

Furor contrahi  matrimonium non  s in it, quia 
consensu opus est. Insanity prevents mar
riage from being contracted, because consent 
is needed. Dig. 23, 2, 16, 2 ;  1 Ves. & B. 140 ; 
1 Bl. Comm. 439 ; Wightman v. Wightman, 
4 Johns. Ch. (N. Y.) 343, 345. 

F U RST A N D  F O N D U NG.  In old Einglish law. 
Time t.o advise or take counsel. Jacob. 

FU RTA. A right deri�ed fr.om the king as 
supreme lord of a state to try, c.ondemn, and 
execute thieves and felons witJhin certain 
bounds or districts of an honour, manor, etc. 
C.owell seems to be d.oubtful whether this 
w.ord should n.ot read furoa, which me'ans di
rectly a gallows. Cowell ; H.olthouse, L. Diet. 

gnent loan .of money to a mortgagor by a mort
gagee, either upon the same security as the 
.original loan was advanced upon, or an ad
ditional security. Equity considers the ar
rears of interest on a mortgage security con
verted into principal, by agreement between 
the parties, as a further advance. Wharton. 

F U RT H ER ASS U RANCE, COVEN A NT FOR. 
See Covenant. 

F U R T H E R  C O N S I D ERAT I O N .  In English 
practice, upon a motion for judgment or ap
plication for a new trial, the court may, if it 
shall be of opinion that it has not sufficient 
materials before it to enable it to give judg
ment, direct the motion t.o stand over for fttr
ther oonsideration, and direct such issues .or 
questions t.o be tried or determined, and such 
accounts and inquiries t.o be taken and made, 
as it may think fit. Rules Sup. Ct. xl, 10. 

FU RTH E R  D I R ECT I O NS. When a master 
.ordinary in chancery made a report in pursu
ance of a decree or decretal order, t;lhe cause 
was again set down before the judge- who 
made the decree or order, t.o be pr.oceeded 
with. Where a master made a separate r� 
port, .or one not in pursuance of a decree OT 
decretal order, a petition for consequential 
directions had t.o be presented, since the cause 
could not be set down f.or further directions 
under such circumstances. See 2 Daniell, G.b.. 
Pro (5th Ed.) 1233, note. 

FU RT H E R  H EAR I N G  or F U R T H E R  PRO
CEED I NGS. In practice. Hearing at an
.other time ; new trial ; or other proceedings 
directed by appellate court. O. W. Hunt 00. 
v. B.oston Elevated Ry. Co., 2:17 Mass. 319, 
104 N. E. 728, 729 ; Wenborne-Karpen Dryer 
C.o. v. Cutler Dry Kiln Co. (D. C.) 21 F.(2d) 
692, 693 ; Morgan Engineering C.o. v. Oache 
River ' Drainage Dist., 122 Ark. 491, 184 S. 
W. 57, 59. 

. 

F U R T H E R  I NST R U C T I ONS. Additi.onal in
structions given to jury after they have once 
been instructed and have retired. White v. 
Sharpe, 219 Mass. 393, 107 N. E. 56. 

F U RT H E R. In most of its uses in law, this F,U RT H E R  MA I N T EN AN C E  O F  ACT I O N, 
term means additional, though occasionally P LEA TO. A plea grounded upon some fact 
it may mean any, future; or other. See Lon- .or facts whicth have arisen since the CO'ill
d.on & S. F. Bank v. Parrott, 125 Cal. 472, 58 mencement of the suit, and which the defend-
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ant puts forward for the purpose of showing 
that the plaintiff should not further maintain 
his action. Brown. 

F U RTH ERANCE. In criminal law, further
ing, helping forward, promotion, or advance
ment of a criminal project or conspiracy. 
Powers v. Comm., 114 Ky. 237, 70 S. 'V. 652. 

F U RT I V E. In old English law. Stealthily ; 
by stealth. Fleta, lib. 1, c. 38, § 3. 

F U RTUM.  Lat. Theft. The fraudulent ap
propriation to one's self of the property of 
another, with an intention to commit theft 
without the consent of the 'Owner. Fleta, 1. 1, 
c. 36 ; Bract. fol. 150 ; 3 lnst. 107. 

The thing which has been stolen. Bract. 
fol. 151. 

F U RT U M  C O N C EPTUM. In Roman law. 
The theft which was disdosed where, upon 
searching any one in the presence of witnesses 
in due form, the thing stolen was discovered 
in his possession. 

F urtu m  est contrectatio rei al ienm fraudulenta, 
cum animo furand,i, invito i I Io domino  cuj us res 
i l ia  fuerat. 3 Inst. 107. 'JJheft is the fraudu
lent handling of another's property, with an 
intention of stealing, against the will of the 
proprietor, whose property it was. 

F U RTUM G RAVE. In Scotch law. An ag
gravated degree of theft, anciently punished 
with death. It still remains an open point 
what amount of value raises the theft to this 
serious denomination. 1 Broun, 352, note. 
See 1 Swint. 467. 

F U RT U M  MAN I F ESTU M .  Open tlIeft. 
Theft where a thief is caught with the prop
erty in his possession. Bract. fol. 150b. 

F u rtum non est ubi i n it ium habet detention is 
per domin ium rei. 3 Inst. 107. There is no 
theft where the foundation of the detention 
is based upon ownership of the thing. 

F U RT U M  O B LATUM. In the civil law. Of
fered theft. 0 blatum furtum (J/icitur cum res 
furtiva ab aliq'lto tibi oblata sit, eaque apu4 
te concepta sit. Theft is called "oblatum" 
when ' a thing stolen is offered to you by any 
one, and found upon you. Inst. 4, 1 ,  4. 

FUSEL 0 I L. A volatile oily liquid obtained 
in the rectification of spirituous liquors made 
from the fermentation of grain, potatoes, the

' 

marc of grapes, and other material ; its chief 
constituent being amyl alcohol, a direct nerve 
poison. Calkins v. National Travelers' Ben. 
Ass'n of Des Moines, 200 Iowa" 60, 204 N. W. 
406, 407, 41 A. ,L. R. 363. 

FUSTI GATio. ' In old English law. .A. beat
'1ng with sticks or club.s ;  one of the ancient 
kinds of punishment 'of malefactors. Bract. 
fol. l04b, lib. a, tr. l, c. 6. 
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FUST I S. In old English law. A staff, used 
i1;t making livery of seisin. Bract. fol. 40. 

A baton, club, or cudgel. 

FUTHWI T E, or F I THWIT E. A fine for fight
ing or breaking the peace. Cowell ; Cun. L. 
Dict. 

FUTURE ACQU I RED PROPERT� MM� 
gages, especially of railroad companies are 
frequently made in terms to cover after-ac
quired property ; such as rolling stocl{, etc. 
Such mortgages are valid ; Philadelphia, W. 
& B. R. Co. v. Woelpper, 64 Pa. 366, 3 Am. 
Rep. 596 ; Pierce v. Emery, 32 N. H. 484 ; 
Shaw v. Bill, 95 U. S. 10, 24 L. Ed. 333 ; L. R. 
16 Eq. 383. , This may include future net earn
ings ; Dunham v. Isett, 15 Iowa, 284 ; the pro
ceeds to be received from the sale of surplus 
lands ; L. R. 2 Ch. 201 ; a ditch or flume in 
process of construction, which w'as held to 
cover all improvements and fixtures there
after to be put on the line thereof ; De Ar
guello v. Greer, 26 Cal. 620 ; rolling steck, 
etc. ; Philadelphia, W. & B. R. Co. v. Woelp
per, 64 Pa. 366, 3 Am. Rep. 596 ; Benjamin v. 
R. Co., 49 Barb. (N. Y.) 441. Future calls of as
sessments on stock cannot be mortgaged ; L. 
R. 10 Eq. 681 ; but calls already made can be ; 
id. 

I..iocomotives bought u'nder a conditional 
sale, reserving title in the vendor, pass un
der an after-acquired clause to a mortgagee 
of the railroad, subject to the vendor's rights ; 
Contracting & Building Co. of Kentucky v. 
Trust Co., 108 F. l, 47 C. C� A. 143. , 

A power in 'a Kentucky hotel company's 
charter to mortgage , "all its property" does 
not sustain a mortgage covering after-acquir
ed personal property ; In re New Galt House 
Co., 199 F. 533, following Kentucky cases, but 
the authorities are contra; In re Medina 
Quarry Co., 179 F. 929 ; Trust Co. of Americ'a 
v. City of Rhinelander, 182 F. 64 ; Zartman v. 
Bank, 189 N. Y. 267, 82 N. E. 127, 12 L. R. A. 
(N. S.) 1083. 

A will speaks as of the death of the testa
tor and ordinarily passes property acquired 
after its date. 

FUTURE D E BT. In Scotch law. A debt 
which is created, but which will not become 
due till a future day. 1 Bell, Comm. 315. 

FUTURE ESTATE. See Estate. 

FUTU RES. This term has grown out of 
those purely specurative transactions, in 
which there is a nominal contract of s'ale for 
future delivery, but where in fact none is ever 
intended or executed. The nominal seller 
does not have or expect to have the stock or 
merchandise he purports to sell, nor does the 
nominal buyer expect to receive it or to pay 
the

' 
price. Instead of that, a percentage or 

margin is paitl, " which is increa.sed or dimi&' 
tahed as the market rates go up or do.wn, and 
, accounted for to the buyer. King Y. Quitlnick 
Co.; 14 R. I. 138 ; Lemonius v. Mayer., '11 



Miss. 514, 14 So. 38 ;  Plank v. Jackson, 128 reserved to the xing's pleasure. Leges Hen. I 
Ind. 424, 26 N. E. 568 ; S. M. Weld & Co. v. : -... 10. Its nature is not known. Spelman 
Austin, 107 Miss. 279, 65 So. 247, 24-8. ; reads tynaeringa, and interprets it treasUtre _ . . ' , . . , . . _ . . ' . , .  ' .  trove; but ;Cow�l1 rea�s tyrderinga, and in-, FUTU RI.  Lat. ' Those who art; to b�., �art teI:i>ietS ita joining of the king's firdor host. 
of the commencement of old deeds. S'cutnt a ne<ilect to do whIch was pUllished by a fine 
prre8en-tes et tuturi, quod ego talis, dedi et called firdwite. See ' Spehnan, '  Gloss. Du 
concessi," etc. 1 (Let all men now living and Cange agrees with Cowell. 
to come know that I, A. B., have, etc.) Bract. 
fol. 340. 
FUZ, or FUST. A. Celtic word, meaning a 
wood or forest. 

FYHTWI TE. One of the fines incurred for 
homicide. 

FYKE. A bow-net for catching fish. Pub. St. 
Mass. 1882, p. 1291. 

FYRD. Sax. In Anglo-Saxon law. The 

military array or land force of the whole 
country. Contribution to the fyrd was one of 
the impo�ts forming . the trinoda necessitas. 
(Also spelled "ferd" and "fird.") 

FYR D F  ARE. A summoning forth to join a 
military _ expedition ; a summons to join the 
turd or . army. 

FYLE. In old Scotch law. To defile ; to de- FYRDSOCNE, (or tyrdso1cen.) Exempti'on 
clare foul or defiled. Hence, to find a pris- from military duty ; exemption from servi� oner guilty. in the tyrd. 

. 

FYL I T. In old Scotch practice. Fyled ; 
found guilty. See Fyle. FYRDW ITE. A fine imposed for neglect� � 

join the tyrd when summoned. Also a fine 
FYN D E R I N GA. (Sax.) An offense or tres- imposed for murder committed in the army ; 
pass for which the fine or -compensation was also an acquittance of such'fine� 
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G 
G. In the Law French orthography, this let
ter is often substituted for the English W, 
particularly as an initial. Thus, "gage" for 
"wage," "garranty" for "warranty," "gast" 
for "waste." 

GABEL. An excise; a tax on movables; a 
rent, custom, or service. Co. Litt. 142a, 213. 

Land Gabel 
See Land. 

GABELLA. The Law Latin form of "gabel," 
(q. v.) 

GABLA'tO RES. Persons who paid gabel, 
r�nt, or tribute. Domesday; Cowell. 

GABLUM. A rent; a tax. Domesday; Du 
Cange. The gable-end O'f a house. Cowell. 

GABULUS D ENAR I O RUM. Rent paid in 
money. · �eld. Tit. Hon. 321. 

then he shall no.t onlY' avow the distress, but 
gager deliverance, i. e., put in surety or pledge 
that he will deliver them. Fitzh. Nat. Br�v. 

GAGER D EL LEY. Wager of law (q. v.). 

GA I N. Profits; winnings; increment of val
ue. Gray v. Darlington, 15 Wall. 65,21 L. Ed. 
45; Thorn v. De Breteuil, 86 App. Div. 405, 83 
N. Y. S. 849. Difference between receipts and 
expenditures; . pecuniary gain. Stanton v. 
Zercher, 101 Wash. 383, 172 P. 559, 562; Ray 
v. School Dist. of Lincoln in Lancaster Coun
ty, 105 Neb. 456, 181 N. W. 140, 141; Rooney 
v. City of Omaha, 105 Neb. 447, 18J. N. 'V. 
143, 145. 

GAI NAGE. The gain or profit of tilled or 
planted land, raised by cultivating it; and 
the draught, plow, and furniture for carrying 
on the work of tillage by the baser kind of 
80kemen or villein8. Bract. 1. i. c. 9. 

GADSDEN P.URCHASE. A term commonly GAJN ERY. Tillage, or the profit arlsm.� 
applied to the territory acquired by the United from it, or from the beasts employed therein. 
States from Mexico by treaty of December 
30, 1853, known as the Gadsden Treaty. GA I N O R. In old English law. A sokeman; 

one who occupied or cultivated arable land. 
GAFFOLDG I LD .  The payment of custom or Old Nat. Brev. fol. 12. 
tribute. Scott. 

GAF F O L D LAND.  Property subject to the 
gaffoldgild, or liable to be taxed. Scott. 

. GAFOL. The same word as "gabel" or "gav
el." Rent; tax; interest of money. 

GAGE, v. In old English law. To pawn or 
pledge; to give as security for a payment or 
performance; to wage or wager. 

GAGE, n. 
I n  Old En glish Law 

A pawn or pledge ; something deposited as 
security for the performance of some act or 
the payment of money, and to be forfeited on 
failure or non-performance. Glanv. lib. 10, 
c. 6; Britt. c. 27. 

A mortgage is a dead-gage .01' pledge; for, 
whatsoever profit it yieldS, it redeems not it
self, unless the whole amount secured is paid 
at the appointed time. Cowell. 

I n F rench Law 

GAJ U M. A thick wood. Spelman. 

GALE. The payment of a rent, tax, duty, or 
annuity . 

A gale is the right to' open and work a mine 
within the Hundred of St. Briavel's, or a 
stone quarry within the open lands of the 1"'01'
est of Dean. The right is a license or inter
est in the nature of real estate, conditional 
on the due payment of rent and observance 
of tile obligations imposed on the galee. It 
follows the ordinary rules as to the devolu
tion and conveyance of real estate. The galee 
pays the crown a rent known as a "galeage 
rent," "royalty," or some similar name, pro
portionate to the quantity of minerals got 
from the mine or quarry. Sweet. 

GALEA. In old records. A piratical vessel; 
a galley. 

GALEN ES. In old Scotch law. Amends or 
compensation for slaughter. Bell. 

The contract of pledge or pawn; also the GALL I-HALFPENCE. A kind of coin which, 
article pawned. with suskins and doitkins, was forbidden by 

I n  General 

-Gage, estates i n .  Those held in vadio, or 
pledge. They are of two kinds: (1) Vivum 
vadium, or living ple(lge, or vifgage; (2) mor
tU,um vadium, or dead pledge, better known 
as "mortgage." 

GAGER DE DELI VERANCE. In old English 
law. When he who has distrained, being 
sued, has not delivered the cattle distrained, 

St. 3 Hen. V. c. 1. 

GA,LLlVO LAT I UM. 
glade. 

A cock-shoot, or cock-

GALLON. A liquid measure, containing 231 
cubic inches, or four quarts. The imperial 
gallon contains about 277, and the ale gallon 
282, cubic inches. Hollender v. Magone (C. 
C.) 38 F. 914; Nichols v. Beard (C. C.) 15 F. 
437. 

BL.L.AW DICT.(3D ED.) 



GALL()WS.' A .  scafJ'o�d; a beam laid over .A:. 380; 381 j' Evernart 'v. People, 54: Colo. 272,' 
either' one or two posts, from which male- 130 P. 1076, 1077.. See Gaming. 
factors are hanged. -Game-keepe,'" One who has the' care of' 
GAMA4CT A. In old European law. A stroke keeping �Iid preservl�g the game on all es· 
or blow. Spelman. tate, ·b�ing appointed thereto by a lorq of a 

GAMALIS. A child born in lawful wedlock; 
also one born to betrothed but unmarried 
parents. Spelman. 

-GAMBLE. To game or play at a game for 
money. Buckley v. O'Niel, 113 Mass. 193, 18 
;!.m .. Rep. 466. � �p.e word "gamble" is per
haps the most apt and substantial to convey 
the idea of unlawful play that our language 
affords. It is lnclusive ot hazarding and bet
ting as ,well as playing. Bennett v. State, 2 
Yerg. (Tenn.) 474. Allen v.Commonwealth, 
178 Ky. 250, 198 S. W. 896, 897. 
:""Commercialized gambling. Such gambling as 
is a source of sure and steady profit. State 
y. Gardne'r"151 La. 874, 92 ,So. 368, 371. 

�Common gambler. One who furnishes fa
cilities for gainbling, or keeps or exhibits a 

'gambling table, estabiishment, device, or ap
paratus. People v. Sponsler, 1 Dak. 291, 46 
N. W. 459, citing cases. 

-Gambler. One who follows 'or practices 
games of chance or skill, with the expectation 
and. purpose of thereby winning money or 
other property. Buckleyv. O'Niel, 113 Mass. 
193, 18 Am. Rep. 466; Mitchell v. State, 9 Oklo 
Cr. 172, 130 P. 1175, 1176; Brannon V. State, 
16 Ala. App. 259, 76 So. 991, 993. 

-:-Gambiing device. A machine, implement, or 
contrivance of any kind for the playing of an 
unla wful game of chance or hazard. In re 
Lee Tong (D. C.) 18 F. 257; State v. Hardin, 1 
Kan. 477; Ah Poo v. Stevenson, 83 Or. 340, 
163 P. 82�, 824; Everhart v. People,' 54 Colo. 
272, 130 P. 1076, 1080; Moore v. State,9 Ok!. 
'Cr. 9, 130 P. 517, 518; State v. McTeer, 129 
Tenn .. 535, 167 S. W. 121, 122� 

o:-GarnbJing. pollcy� In life insurance. One is
sued to a person, as beneficlary,. who has no 
pecuniary interest in the life insured. Other
wise called a "wager policy." Gambs V. Cove
nant Mut. L. Ins. Co:, 50 Mo. 47. 

manor. 

-Game-laws. ,
. Laws passed for the preserva

tion of game. They usually forbid the killing 
of specified game' during certain. seasons. or 
by certain described means. . As to Engli�h 
game-laws, see 2 Steph. Comm. 82;1 & 2 WIP.. 
IV. c; 32. 

�Game of chance·. One in. which the. result, 
as to success or failure" depends less upon' the 
skill and experience :of the player than upon 
purely fortuitous or a�cidental circumstances, 
inCidental to the game or the manner of play
ing it or tbe device or· apparatus with·· which 
it is played, but not under the control of the 
player. A game of skill, on the other hand, 
although the element of chance necessarily 
cannot be entirely eliminated, is one in which 
success' depends principally, upon the . superior 
knowledge, attention, experience" ana sldll.of 
the player, whereby the elements of luck or 
chance in t1;le game are overcome, improved, 
or turned to' his advantage. People V. Lavin, 
179 N. Y. 164, 71 N. E. 753, 6.61.. R. A.601; 
Stearnes v. State, 21 Tex; 692'; Harless v. U. 
S., Morris •. (Iowa) 172; Wortham V. State, 
59 Miss. 182; State v.\ Gupton, 30 N. 0. 271; 
State v. Randall, 121 Or. 545, 256 P. 393, 394. 

GAMING. An agreement between two, or 
more persons to play together at Ii· game ·of 
�hance for a stake or wager which is to be
come the property of the winner,and to which 
all contribute. In re Stewart (D. 0.)21 F. 
398; Peopl� v. Todd, 51 Hun, 446, 4 N. Y. S. 
25; State v; Shaw, 39 Minn. 153, 39 N. W. 
305; State v. Morgan, 133 . N. C. 743, 45, S. E. 
1033; Bell v., St;nte, 5 Sneed (Tenn'.) 507� 
Allen v. Commonwel;llth, 178 Ky. 250, 198 S'.· 
W. 896, 898; Carpenter .' v. Beal�McDonriell 
& Co. (D. C.) 222 F. 453, 460. " � 

In general, the words "gaming" and "gambling," 
in statutes, are similar in meaning; and either one 
comprehends the idea tha.t, by abet, by chance, b,.. 
some exercise ,of skill, . 01' by the transpiring of some 
event unknown until it occurs, something ot v!11ue 
is, 'as the conclusion ot premises agreed,to be'ti'ans-

GAME. Wild birds and beasts. tarred from a loser to a winner, without which 

Birds and beasts of a wild nature, obtain- latter element there is no . gaming 0'1' 'gambling. 

ed b-.r fowling and hun,ting. Bacon., Abr. See Bish, St. Crimes, § 858. Town .of .Eros v. ,Powell, " 137 La. 342, 68 So. 632, 634; Reinmiller v. State, 93 Coolidge v. Choate, 11 Metc. (Mass.) 79. The Fla. 462, 111 So. 633, 635. 
term is said to include (in England) hares, It Is not necessary that. the. pla.yer shall hazard 
pheasants, partridges, grouse, heath, or moor what he plays, but it is equally ",gambling" if he 
game, black game, and bU,stards. Brown. See may win by chance more than the value expended 
1 &2 Wm. IV. c. 32. Graves v. Dunlap, 87 . by him. Nelson v . . State, 37 Ok!. CI'. 90, 256P. 939, 

Wash. 648, 152 P. 532, 533, L. R. A. 1916C, 338, 940; City of Moberly v. Deskin, 169 Mo. App. 672, 155 
Ann. Cas. 1917B, 944; Crabtree v. State, S. W. 842, 843. 

To constitute "gambling," winner inust either 123 Ark. 68,184 S. W. 430. 
pay consideration for his chance to win, or with-

. A sport, pastime or contest� Lasseter v. out paying anythlng in advance stand' chance to O'Neill, 162 'Ga. 826; 135 S. E. 78, SO, 49 A. L. lose or win. R. J. Williams Furniture Co. v. McR. 1076; Lofos v; McKee, ,100 Conn. 541, 124 Comb Chamber of Commerce,· 112 So. 679. 580, .147 



¥.i$�; .64�,,' 57 />.. h. R. 421 ;i'�Y Mig. Co.: v. Clt7, 
of Chicago, 202 ni., App. �40.' " " , 

" 

"Gaming" is properly the act or engagement Of 
t11e pJayers. If ,by-st�nders ,or ,other t1;lirdper.son�_ 
put up a stail'l, or wager amoi;lg th�mSelves, to go 
to one or th,e other according to the result of the 
game, this Is more correctly termed "betting." 

83.6' 
1' , . . 

"penitep:��a,ry," ,(ol' state's Pt:ison,) but, �� ,n�}I1e 
"prison" is inalscrimlnately' applied to either." 'See. 
also, ,.Jail. ,, ' 

" , I 

GAOL DELIVERY. In criminal law. ,Tbe 
delivery or clearing ,of a 'gaol of the priSOllet'S 
confined therein, by trying them. 

-Qllming contracts� S,ee Wager. In ,popular speech, the clearing of � ,gaol 
by the e�cape Of the prisoners . 

..;Gaming�houSes. In :}criminru law. Houses 
in which gambling Is carried on as the bus!- GAOL L I BERT I ES, GAO L LIMITS. A ,dis-

ness;:of the' occupants; and which are fre-
tr,ict around a gaol, defined by limits, within 

quentM/, by :persons for ,thilt :purpose. 'They which prisoners are 'allowed to' goat' large 
on giving security to return. It is considered are nuisances, in the eyes of the law, being 

detrimen tal to the public, as they promote a part of the gaol. Singer.v. Knott, 237 N. Y. 
cheatfng ahd other 'cbrrupt practices. 1 ;Russ. 

110, 14�' 'N.E. 435, 436. 
Crimes, 299;: ROse. Grim;' :mv. 663; People v. ;Ge,nera1 ,Gaol DeUvery 
Jac!{son,'3 Denio (N. Y.)'iO'l,45'Am. Dec. 449; I E l' hI ' At th . ( ) th Anderson v. State (Tex. App.) 12 S. W. 869; n ngls aw. ' e asslzeS q. "'. e 
Pe'O�e'v: Weitho1¥, 51 Mtch. 203, 16N. :W. judges sit by virtue of five several- author!-
442,:,47t(rh. dRep. 551-; ' Morgan v: State, 42 ties, one of which is the 'cdmmission ef"gen. 
T" '0 ' R"422 an S W' '71l� �ral gaol delivery." " TlIis eropo"w, e,rs them ,to, ,ex.' , r�" ; ' ' , ,uv . ' ,. u'o� try ,�nd'deUver:lllce htiike'ofevery,' prisoner 
�aming table. Any table that may be used who sh�ll be in the ,gaol when the judges ar

fbI' 'playing ,games of ,chanee,for money or I.·ive at'the circuit 'town� whether ali indict
property. 'State:, v. ,Leaven, a'11 Mo., App. 371, ment lli:!.s been preferred at any: previous ,as-
1571S; W.821, ,:822; .Everhart v. People, 54 size or (not. 4 131. .comm. 270. Th1s is aiso 
0010:.272, . .  180 ,P., 1076" :108(). 

" ' ,a ,part of the title of some American criminal. 
courts, a�, in Pennsylvania. 'tbe "court' of 

G.4\NANCI Ai... PROPEf,tTV. 1;n , ,Spanish law. oyer and terminer and general jail delivery." 
A: spe�iesof ;community: iJ;l'p:i�operty 'enjoye,d 
by: 'husb1.!.;nd and wife" 'the property being di- e,;AOLER. A variant of "jailer" (q. 1).) 
visllJ,le betw:een them, equally pn a dissolu- GARAGE." A place for the care and storage tion· of. t1;le' ma�r��. 1. BUrge, ,ConfL,',Law, of motdrvehicles. Beach v. Jenkins, 174 App. 4LLS. :See ,Cartwright V. Cartwr,ight, 18 Tex. ,

, ' 

, 

, 634'; Cutter v. Waddingham, 22 Mo. 254; Div.' 813, 159 N. Y. S. 652; 657;, Grimes T. 

Ci A 92 S State, 82: Tex,. Cr. R. 512, 200 S. W. 37S; 379; Stephens �v. Stephens (Tex. v., pJ).) .2 ',. Red Ar'row Garage & Auto Co. v. Carson City, 
W.290,: 292. See Community. , , ' 

47 Nev. 473, 225 P. 487, 488;Whitey.,Home 
GANANCIAS. In Spa,nish law.' Gains or }lut. Ins. Ass'n of Iowa, 189 Iowa, 1051, 179 

pro�ts resulting from the emvloyment of prop- N. W. 815, 316; Taylor V. Sblte;t91 Ind. '200, 
erty heid by husband-and wife incOJ;nmon,. 132 N.'E. 294. 
White, New Recop. b. 1, tit� 7, c. 5. 

GANG-WEEK. The time when tbebounds 
of the parish �re lustrateQ. or gone overby 
�he, ,pal'ish, otHcers,-rogation week. , ' Ene. 
LOnd. ' 

GANG I ATOR I. Officers in ancient times 
whose husiness it was to examille weights and 
��as�res . .skene� 

. 

Pu�Jic gar.age 
, A. p1,1bUc garage is a place where automobiles, a,pe 

storf:!d 10r compensation, but in practice, it is usu
aHy ,not .essential to co�titu�e a. public ga�age, un

\ler stp.�u�s.or ordinances i-egulative thereof, that 
a 'charge be made for storing the 'Vehicles 'ofcusto
mers, the principal' busine�s of a garage being gen� 
erallytPat of repairing, cars. Blashfteld Cyclopedia. 
of Automobile Law, p.' 2'10{,l it 28:": $ta.Uiv. Elkins, 
l22 S. E. '289; 187N.O; 633. 

GA�T�LO'PI;_ (pronounced "gauntlett.") A GARAI\i,IOIA, or GARANT I A. A warranty. 
military punishment, in which 'the crimi:tlal Spelman. 
ru.nning "between the ranks, receives a lash, GARANT I E. In French· law:. This word cor
from each man. Enc. Lond. This, was called re�ponds to warranty or covenants for title 
"running the:gamItlett." jp,)TIngllsh la�. In the, case of a sale this 
GAOL. A prison for temporary confinement; (l(l;rantf,e extends to two things: (1) Peaceful 
a jail; :a place for the confinement of offen-

possession of the thing sold; and (2) absence 
ders against the law. of undisclosed defects, (defaut8 cache8.) 

Brown. ' 

' 

The-re is said- to be, a distinction between. "gaol" . -: . 

and "prison;" tbe former being a, place for tem- GARATHI NX. In old J;.ombal:die law. .A. 
porary or provisional confinement, or ,for th�p,un- gift,; 'afree' of abs&lute. gift; a; gift of the 
lsbment of the ,lighter 'Qfje��Iii.�nd DllsdeDleanoFs; whole of a thing. Spelman. 
w;biJ,e tl1,e latter is ,a ;p\�c� i'or 'per�Il�n:ti, qr,loJ)gfi . ,  
epntin�ed,conftn�me�t" ,�r ;fpr':��{p'�ni�q���t ,p� ��A,��TpR�\-:,�;Fr.>, ID, ;�ldJl1nglisl1l�w. 
gl'e.ver� <:J;im�IiJ.: il1Ik �Q4�fR.j : �age� �is. ;d.�tw.ct�9Jl; 4I 'YJ:!r�Jln�pr, ��n.d; ;;::� �<>\lCJ:l,e�; _ q�e ,'qQ� 
lac�Q.nY t@teJ),J b�w.eeJiL:� �o�, "i�ql":�D� 1t1:,a, ;w�rf�p.tY �o;�,e��th� �i��� �4,�� 
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of. Wfil alie�ee"oJ;, on defa�lt the�eof, aAA-9:q i G,ARN'St:j, 11-. � EpgJiEjlh law.. ¥()n�)) pat�, 
eviction of the 'tenant, to give him other la,nds by a prisoner to his fellow��n�r$.'o�, Jds._ 
of equal value. Britt. c. 75. 

. ' 
entrance into prison. ' 

GARBA: In old English law. . A bundle or 
sheaf. BZad·a itn garbiS, corn or grain iI) 
sheaves. Reg. Orig. 96; Bract. fol. 209. 
GARBA SAGITTARUM. .A sheaf of arrows, 
containing twenty-four. Otherwise called 
"sdwf!a sagittarum." Skene. 

GARBALES DEC I MIE. In Scotch law. 
Tithes of corn, (grain.) Bell. 

GAR BLE. In English statutes. To sort or 
cull out the good from the bad in spices, drugs, 
etc. Cowell. 

GARBLER O F  .SPI CES. An ancient officer 
in the city of London, who might enter into ' 

GARN ISH, 'V. To warn OTsUmmon. 
To issue process of garnishment against �' 

person. 

GARN ISH EE. - One garnished ; a person 
against whom process. of garni:sbment �j) ;1s
sued; one who ,has money ·01' propertYln :qj�. 
possession belonging to a defenda1;lt, or, who,: 
owes. the defendant a"debt.. whieh money,' 
property, 'or debt is attacbed ill his hands4' 
with notice. to him not to. deliver or pay . it 
over until the result of the .suit be aS�J?;l,·t.aiIl- ; 
ed. Welsh v. Blackwell,. 14 N. J. Law" 348; 
Smith v.Miln, 22 Fed. Cas. 600; ,Ed warps. €f. , 
Stein, 94 N. J. Eq. 251. 119A. 504. 5.()Q. , " 

any shop, warehouse, etc., to view and search GARN ISHM E NT. A warfling to a person In 
drugs and spices, . and garble and make clean whose hands the effects 

'Of another . are at
the �me, or see that it be done. Mozley &' tached, not to pay the money or deliver:'th� : 
Whitley. property of the defendant in his hands t� him: 
GARC I O  STOLlE. Groom of the stole. but to appear and 'answer ,the plaintiff's suit. 

Drake, Attachm. §451 ; , National Bank ; -of 
GARC I O N ES. Servants who follow a camp. Wilmington v. Furti:ck, 2 Mal"V .. (Del:) 35�;;�, : 
Wals. 242. At!. 479, 44 L. R. A.l1'5,;69 Am�St.,Re:p}':99;. 

Georgia & A. Ry. Co. v. Stollenwercl{,: 122 Ala;: 
GARD, orGAROE� L. Fr; Wardship ; care,; 539, 25 South. 258 ; Jeary v. American Exch. 
cuStody ; also the ward of a ·city. Bank, '2 Neb. (Unof.) 657, 89N. W;772.i i; 

GARDEJ N. A keeper' ; a guardian. 

GARDEN. A small piece of land, appropriat
ed to the 'cl,lltivation of herbs, fruits, flowers, 
or vegetables. People v. Greenburgh, 5-7 N. 
Y. 550 ; Ferry v. Livingston , li5 U. S. 542, 6 

S. Ct. 175, 29 I,. Ed. 489; Hubel v. McAdon, 
190 Iowa, 677, 180 N� W. 994, 995. 

:A statutory proceeding to' reach and sub
ject money or' effects of' a' defendant, in the 
P9SSE('�sion or under the coiltrol of a third'per
son, or debts owing ,such defendant; or 'liabH� 
ities to him on contracts for the de1ivery� of' 
personal propert;r, or for the paYment of mon
ey. Dishman v. Griffis, 198 Ala. 664; 73 So. g66, 
967; Eller v. National Motor Vehicle Co., 181 
Iowa, '679, 165 N.'V. 64, 66; . Coller,�: Shef-,,' GARDEN SEEDS. Seeds for kitchen gardens. ' . 

R . 
& Co U S 9 'Ct e t A 235 field. Farms Co., 1� .Misc. 600, 223 N� Y. S�· . OSS . v� . ., . us . pp. .  305,' 3,10 ; Berry�BeaJl Dry Goods C'o. v. A(I�: 

ams, 87 Ok!. 291, 211 P. 79, 8� ;. . : First .�ait 
Bank v. Ellison, 135 Miss. 42, 99 So. 573" )).7,4. 

GARDEN TOOLS. Instruments or devices 
movable in character and operated by hand, 
or possibly by other motive p'owei' in the per
formance of work in the garden or on the 
farm. Mlirphy v. Continental Ins. Co., 178 
Iowa, .375, 157 N. W.855, 857, L. R. A.1917B. 
934. 
GAR D I A. L. Fr. Custody ; wardship. 
GARD IANU'S. In old English law. A guard:.. 
ian, defender, or protector. In feudal law, 
gardio. Spelman. 

A warden. 'Gardianus ecclesice, a church
warden. Gardianus quinque portuum, ward
en of the Cinque Ports. Spelman. 

Garnisbment is a proceeding in re�1;ji�r-, 
lach Mercantile Co. ,v. H�ghe.sr!ijozarth" 
A.nderson Co. (Te�. Ci v. App.) 189 S._ W�; J�,' 
788; ,McLaughlin v. Aums.ville. Mercantile 
Co., 74 Or. SO, 144 P. 1154; ;1155; 

·
.�tkins. v� 

Evans, 76 W. Va. 17, 84 S. E. 901; is ancil
lary· to the main action, Brucker v� QeQrg�� 
Casualty Co. (D. C.) 14 F.{2d) 688; ,BUgg v. 
Consolidated Grocery Co., 155 Ga. 5'50, 118 S� 
lj). 56, 58; Geren & Hamond v. Lawson;: 25, 
N. M. 415, 184 P. 216, 217 ; and does not ere:: 
ate lien, but seeks to hold garnishee to' a peri.: 
sonal' liability, Pleasant Valley Farms &
Morey CondenseryCo. v. Carl, 00 Fia.420� 

GAR D I N UM. In old English law. A gar- 106 So. 427, 429 ; Sargent County v .. State',� 
den. Reg. Orig. Ib, 2. 47 N. D. 561, 182 N.W. 270,275 ; Same :v.: 

Bank of North Dakota, 47 N. D. '561; 182 N, GARENE. L. Fr. A warren; a privileged W. 270. place for keeping animals. 
GARN E'STURA. In old English law. Viet
mlls, arms, arid. other implements of .. war, 
necessary for the defense of a town or castie� 
Mat, Par. 1250. 

Garnishment faa proceeding to apply the debt,t!lue. 
by a third person to' a judgment defendant, to the 
extinguishment of that judgment, or to :I\Pp'l!'opd:�J� 
ejifects belonging to a defendant, in tl;le handsot a 
third person, to i.ts payment. Stri�;k��d�.' :M�-:' 
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dO:K, 4 Ga. 393; Levine's Loan Office v. Starke, 140 
Va. 712, 125 R E. 683, 684. 

Also a warning to any one for his appear
ance, in a cause in which he is not a party, 
for the information of the court and explain
ing a cause. Cowell. 

Equitable Garnish m ent 

'l'his term is sometimes applied to the stat
utory proceedings authorized in some states, 
upon the return of an execution unsatisfied, 
whereby an action something like a bill of dis
covery may be maintained against the judg
ment debtor and any third person, to compel 
the disclosure of any money or property or 
chose in action ,belonging to the debtor or 
held in trust for him by such third person, 
and to procure satisfaction of the judgment 
out of such property. Geist v. St. Louis, 156 
1\10. 643, 57 S. W. 766, 79 Am. St. Rep. 545. 
See St. Louis v. O'Neil Lumber Co., 114 Mo. 
74, 21 S. W. 484. 
GARNISTURA. In old English law. Gar
niture; whatever is necessary for the fortifi
cation of a city or camp, or for the orna
ment of a thing. 8 Rymer, 328; Du Cange; 
Cowell; Blount. 

GARR I SON. The permanent home of the 
army in time of peace, where soldiers are giv
en proper training with a view of having them 
prepared for the intelligent performance of 
duty in ev�nt of conflict. Hines v. Mikell (C. 
O. A.) 259 F. 28, 31. 

GARROT I N G. A method of infliCting the 
d,eath penalty on convicted criminals prac
tised in Spain, Portugal, and some Spanish
A,merican countries, consisting in strangula
tion' 'by means of an iron collar which is 
mechanically tightened about the neck of the 
SUfferer, sometimes with the variation that 
a'sharpened screw is made to advance from 
tbe' back of' the apparatus and pierce the 
base of the ,brain. Also, popularly, any form 
of strangling resorted to to overcome resist
allce or induce unconsciousness, especially as 
a 'concomitant to highway robbery. 

GARSUM M E. In old English law. An amer-

838' 

GARTH. In English law. A yard; a little; 
close or homestt'ud in the north of England. 
Cowell; Blount. 

A dam or wear in a river, for the catching 
of fish. 

GARYTO U R .  In old Scotch law. Warder. 
1 Pitc. Crim. Tr. pt. 1, p. 8. 

GAS. An aeriform fluid, used for illuminat
ing purposes and for fuel. Birss v. Order of 
United Commercial Travelers of America, 109 
Neb. 226, 190 N. W. 486,487. 

Casing-head Gas 

Gas from an oil well. Mussellem v. Mag
nolia Petroleum Co., 107 Okl. 183, 231 P. 526, 
530; Livingston Oil Corporation v. Waggoner 
(Tex. Civ. '.AJpp.) 273 S. W. 903, 906. 

Natu ral Gas 
The gas obtained from wells in coal and oil 

regions, and used for lighting and heating. 
Dry natural gas is natural gas which does 
not contain an appreciable amount of readily 
condensible gasoline; it is usually not inti
mately associated with petroleum. Wet nat
ural gas is natural gas from which a gasoline 
can be extracted in sufficient quantities to 
warrant the installation of a plant, or nat
ural gas which contains readily condensible 
gasoline. Mussellem v: Magnolia Petroleum 
Co., 107 Okl. 183, 231 P. 526,530. 

GASO L I N E. A colorless inflammable fluid, 
the first and highest distillant of crude petro
leum. Being the most volatile component of 
petroleum, it readily separates from it, and, 
in the process of distillation, is the oil drawn 
off at the lowest temperature. Locke v. Rus
sell, 75 W. Va. 602, 84 S. E. 948, 949; Ham
mett Oil 00. v. Gypsy Oil 00., 95 Ok1. 235, 218 
P. 501, 504, 34 A. L. R. 275. 

GASTA LDUS. A temporary governor of the 
country. Biount. A bailiff or steward. Spel
man. 

GAST E L. L. Fr. Wastel; wastel bread; the 
finest sort of wheat bread. Britt. c. 30: Kel-
ham. 

ciament or fine: '0owell. GA'ST I N E. L. Fr. Waste or uncultivated 

GARTER. A string or ribbon by which the 
stocking is held upon the leg. The mark of 
tb,e big,hest order of English knighthood, rank
ing next after the nobility. This military 
order of knighthood is said to have been first 
instituted by Richard I., at the siege of Acre, 
where he caused twenty-six knights who 
firmly stood .by' him' to wear thongs' of blue 
leather about t:il(�ir legs. It is also said to 
have been perfected -by Edward III. and to 
4avereceived some alterations, which were 
afterwards laid aside, from Edward VI. The 
badge of the order is the image of St. George, 
called the HGeorge," and the motto' is '''B 07tt 
801.i'qu'i maZU' pense." Wharton. 

' 

ground. Britt. c. 57. 

GATE (Sax. geat), at the end of names of 
places, signifies way or path. Cunningham, 
Law Dict. 

In the words beast-gate and cattle-gate, it 
means a right of pasture: these rights are 
local to Suffolk and Yorkshire respectively; 
they are considered as corporeal' heredita
ments, for which ejectment will lie; 2 Stra. 
1084, 1 Term 137; and are entirely' distinct, 
frOm right of common. The right is some
times connected with the duty of repairing 
the gates of:the"pasture; andpethaps the ' 

nmilEf'coInes' from this. 
' 

In modern railroad practice, movable }jar,;,; 
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ri,ers which close entrance through which pub-
lic.is pel'Illitted to enter upon, pass over, and 
lea v� property of railway company inclosed 
within its right of way fences. Jeffery v. 
K.ewaunee,G. B. & W. Ry. Co., 1,89,Wis. 207, 
207N. W. 283, 284. 
GA U D I ES. A term used in the English uni
versities to denote double commons. 

GAUGE. The measure of width of a rail· 
way, fixed, with some exceptions, at 4 feet 
8lh inches in Great Britain and America, and 
5 feet 3 inches in Ireland. 

GAU G EATO R. A gauger. Lowell. 

GAUGER. A surveying officer under the cus
toms, excise, and internal revenue laws, ap
pointed to examine all tuns, pipes, hogsheads, 
barrels and tierces of wine, oil, and other 
Uquids, and to give them a mark of allow
ance, as containing lawful measure. There 
are also private gaugers in large seaport 
towns, who are licensed by government to 
perform the same duties. Rapal. & L. 

GBLDABlUS, , .' ,," ',' :,,�, .,) 
�ndon for the recovery Qf rent . •  Th� s�a,t-, 
ute of gavelet is 10 Edw. II. 2 Reeve; Eng. 1 

Law, c. 12, p. 298. See Emig v. Cunninghnm;i 
62 lVI�. 4€0. 
GA VEL I< I NO. A species of socage tenur�: 
common in Kent, in England, where the binds' 
descend to all the sons, or ,heirs of the near�' 
est degree, together; may be disposed Of by" 
will; do not escheat for felony; may 'M; 
aliened by the heir at the age of fifteen ; and 
dower and curtesy is given of half the land;, 
Stim. Law Gloss. 

GAVELLER. An officer of the English crown' 
having the general management of the mines,: 
pits, and quarries in the Forest of Dean and, 
Hundred of St. Bl'iavel's, subject; in some:, 
respects, to the control of the commissioners 
of woods and forests. He grants gales to. 
free miners in their proper order, accepts, 
surrenders of gales, and keeps the registers, 
required ,by the acts. There is a deputy-: 
gaveller, who appears to exereise most of the 
gaveller's functions. Sweet. 

GA U G ET U M. A gauge or gauging; a meas- GAZETTE. The official publication of the. 
ure of the contents of any vessel. English government, also called the HLon40ti 

Gazette." It is evidence of acts of state, and, 
of everything done by the king in his political 
capaeity. Orders of adjudication in banlr-: 
ruptcy are required to be published therein;, 
and the production of a copy of the "Gazette,":
containing a copy of the order of adjudica
tion, is evidence of the fact. Mozley & Whit"' 
ley. 

GAVEL. In English law. Custom; tribute; 
toll; yearly rent; payment of revenue; of 
whi<;h there were anciently several sorts ; as 
ga'vel-oorn, gavel-malt, oat-ga,vel, gavel-fod,
der, etc. Termes de la Ley; Cowell; Co. 
Litt. 142a. 

-:-Gavelbred. Rent reserved in' bread, corn, 
or provision; rent payable in kind. Cowell. GE BOCCED. An Anglo-Saxon term, meaning 

"conveyed." 
-Gavelcester. A certain measure of rent-ale. 
Cowell. G E BOC I A N. In Saxon law. To convey; to 

transfer boo land, (book-land or land held 
-Gavelgeld. That which yields annual profit by charter.) The grantor was said to' !Jebo�, 
or toll. The tribute O'r toll itself. Cowell; cian the alienee. See 1 Reeve, Eng. Law, 10. 
:pu Cange. 

"';"Gavelherte. A service of plowing performed 
by a customary tenant. Cowell; Du Cange. 

-Gaveling men. Tenants who paid a reserved 
Nmt, besides some custO'mary duties to be 
done by them. Cowell. 

. 

G EB U R  (Sax.) . A hoor. His services varied 
in different places---to work for his lord twO' 
or more days a week; to' pay gafois in money, 
barley, etc.; to pay hearth money, etc. He 
was a tenant with a house and a yard land 
or virgate or two oxen. Maitl. Domesday and 
Beyond 37. 

-Gavel-man . A tenant liahle to the payment GEB U RSC R I PT. In old English law. Neig,h� 
of gavel or tribute. Somn. Gavelkind, 23. borhood Oor adjoining district. Cowell. 

' 

--Gavel med. A customary service of mowing G EBU R US. In old'English law. A cOountry 
meadow-land or cutting grass, (consuetudo neighbor; an inhabitant of the same gebur� 
falcandi.) Blount. 

' 
soript, or village. Cowell. 

-Gavel rep. Bedreap or ,bidreap; the duty 
of reaping at the bid or command of the lord. 
Somn. Gavelkind, 19, 21 ; Cowell. 

:....Gavelwe'rk. A customary service, either 
manuopera, by the person of the tenant, or 
carropera, by his carts or carriages. Blount ; 
Somn. Gavelkind, 24; Du Cange. 

GE LD. In Saxon law. Money or tribute. 
A mulct, compensation, value, price. A.ngeld 
was the single value. of a thing; twigeFl, 
double value, etc. So, weregeld was the val� 
ue of a man slain; o rfgeld, that of a beast: 
Brown. A land tax of so much per hlde or 
carucate. MaitI. DOomesday Book 120. The 
compensation for a crime. 

' 

GAVE LET. An obsolete writ. An ancient and G ELDAB I L I S. In old English law. Tax� 
special kind of ces8'Clvit, used in Kent and able; geldable. 



GEWA�'LE. Llable to pay geld.; liable to .6..s tOgenei'al "Acceptance,". "Admlnistra-�'��7�4r JM�lham. . tlon ()f Estates," "Agerit.!" "Appeararice," 

GELD I NG. A horse that has been ,castrated, 
�;;�hicl1" is thus distinguished", fro�."t:Qe 
h�rse, in "�11:J natural an,d unaltered 'condition. 
A,��r,idijfug'; (a ,half�castrated horse) is not 
a,'geIq.ing., but, a horse, within the denomina-� ;, t· , I . , " ' " , , " • 
t;i;Qn pf ,a.nimals iri the statlltes. Brisco v. S�ate, 
�' �e� .;!I?:P. 2;l,9, 30 Am., Rep� ,162. - , ' , 

dEWI��A'.I'nat. "In the civil law. ' A gem; 
a precious stone. Gems were distinguished 
by'. t.he�r .. traIlspa�ency ; such as .eJ+l.er41�s " 
c�irySOI�y��,amethy�ts. Dig. 34, 2;"1�; 17� , 
GEMOT. 'tnSax(}nlaw. A meeting or moot; 
a 'Conventioil;> a: puMieassemblage. These 
were' , of' several sOrts; 'such as-. the ioitena� 
gemof),'0r meeting of the wise meil; the tolo-' 
gemot�' or general assembly; of the' people; 
the' 81tirfJ-{fe'ltwt:; 'or county court; the burg
g't1if&t,·or borough 'court; the nund+ed-gtJ1n.ot, 
(jr: hundred eourt; the htali-gem.o.t, or' court
baron; the hal-mote: a:: convention of: citizens 
i,P ·:.th�ir', p�pli� hall; .the h,oly-mote,,:qr holy� 
coqrt; ,theswfJl'n-gemdt'e; or forest court; th�' **,.d-:"'iote,.' or war.dc�urt. Wharton ;C�n� .pngbam.: ; ' . 
G£N£ALOGY.The'9l1mmary history or table 
C>f :a ; family, 'showing' how the, persons there 
n&m�' are eo>rihected together. 

GENEARCH:",' 'The head' of a family. 
OEN EAT H .  In Saxon law. A villein, or ag
ricb.itUl!al ; ;tenant� ( 'lJU,;W'ltlU8 'lJillicus; X' a hind 
or farmer, (firmariu8 rusticus.) Spelman. 

�ENER;L8?t� In the civil law.' Asori-In.' 
1�-w; il,daughter's:htisband.. (Filire vir;) ',Dig, 
SS;·lO,< \4, : 6; .< 
�'� � .. . ''- 1 "  

-GENE,RAL. Pertaining to, or designating, 
tbe'uenU8 "or class" as dIstinguished' fr&m 
tHat !which characterizes the spemes or indi� 
vfd'tial "Universal, not particularizOO �'liS 01>" �S�d : Jto sl)e�ia�. Prlncipalor. eeritral;: as 
opposed' . to' loea1. 0penor ' avalla bie to" all� 
lis'\oppbsed' to �eet. ,Obtaining conlIIlonly; 
or recognized universally; as oppoSed to pari 
�i;C:ll�a;l'., 1;Jniver�lor un1Jpu�eQ. ;as oppos: 
e(I"to lt�ite� 

,
<?O;i;n:prel!ending tliewhole,-()* 

directed'to the whole;: as distinguished from 
'Jil)lt�g fa pp;t�imgto, qr. desig;ned ;for. \ a '-PQ� 
UQii ,�mly,. E�nsi� ,or-common to many. 
Record v. Ellis, 97 �an. 754, 156 P. 712, 7l3i 
L. R. A. 1916E, 654, Ann. Oas. 19HO, 822 j 
Mt!NeHll v: McNeill, 166 iowa; 680, 148 N.;W� 
643,',651.:" ' :  'u r :" " ,;:, ' ' ,; ,  " 
;,':As anoon;t1iew�'rd is tlie title of 'n prrrti. 

ci,p3.l trlneet", in the 'army , . usually i 'one- who 
ct)mniands a 'whole army,: division,corps, or 
btig�d�.,!·)iJnitrue' United States army,'tlle 
J:ittnk Of' I "goeooraI"'; 'Is the high'�stp(jssible-; 

,next to the commander'ii-h'c1rf�f;' andiS'brtpy 
9f�i0M-H� (&1�'��p. f;;(�h�: o��s_ Wff,�:ie ranK are lieutenant genertil, :m�JQli)�ell�I;�H, 
and brigadier generaL ' ' - I ' ' ,,' " « ,)1. .. " 

'�Assig1llnent," ."AveragE:;.w, :':aen�fit," "�hal
lenge,'� "<?haracter/'"C,�aI:ge:''' 'I'Coven�lIlt/� 
"Creditor," "Cnstom/'dt>a:tp:ages."· "Dennft
rer," "Denial," "Deposit,'" '''Device,'' "Elec
tr.on," . uExecution," �'Exec:ut()r/' "Finding," 
"Franchise," "Fund," ,"Gaol Delivery," 
"Guardian," "Guaranty," "Imparlance," "In
su¥alIl,ce," "Intent,t' "Issne," "Jurisdiction," 
"Law;" "Legacy," "Letter of Credit," "Lien," 
"Malice," "Meeting;" "Mooiti(}n,"'.'Mortgage," 
"Oceupant," "Orders,", "Owner;" '�'Pal·tner
ship," "Power," "Property;' "Replicationit" 
"Restraint of T'rade"j"';Retainet/t"Return' 
D,ay," "Rules," "Sessions," "Ship," "Statute/' 
"T�'ilF" "Tenancy," "Te,rm," �'Traverse," "Us. 
aget "Verdict,!' "Warrant," ,and "'Varranty," 
see. those , titles. 

G'ENER'AL ASSEM BLY. A name given in 
some of the United States to the senate and 
house of representativ�, which compOSe the 
t<igislative bOdy. See Statev. Gear, 5 Ohio 
Dec. 569; , i' , , 

GENERAL BOARD OF THE" NAVY. A gen] 
eral advisory board to the' Secl-etary of th� 
�avy as to the preparation, maintenance �d 
distribution of the fleet,plllns' of, caIiipaig:ti: 
number and types of v�ssels, 'etc., number and 
binks ; Of officers and numbet' and ratings of 
ehl;iste<l rilen, etc. ' , , 

GENERA L  BU I LD I NG SCHEME. Oneunder 
which owner of large tract of land divides 
it into, bUilding lots, to be . sold to diff:ere-lit: 
persons for sermrate occtipallCy by deeds 
which <,!,ontain uniform. covenants restricting 
the' Use which the several grantees may .make 
of their premises. Besch v. Hyman,-221 App. 
pj,v. �5�f, ·223 N. Y. S. 231,,233. 
G ENE�AL C- I RC UlATI ON. 'That of tl, gen� 
eral newspaper only, as, distinguished from 
Meof a speeial ,or limited character; 1 Lack. 
Leg. N.€Pa.): 114. . 

G·�NERAL ,COUNCIL (l)� A"e€)lmeil.,.e,o.n� 
sisting . ,of members of, the ,Roman;· CatMJic 
Church from most pa�tsof tb,e W:Ol;�d".J:>ut 
not from every part, as an, ecumenical coun
ciL (2);" Olile; of' the names of the: ' English 
parliament. 

GENERAL COURT. The name gtvento-th& 
legislature of Massacl1usetts, and of New 
Hampshire, in colonial times, andlsubsequent� 
ly by their constitutions; so called because 
the¢oloIiial legislature of 'Massachusetts grew 
(Hit of' the' general 'court or' meeting of the 
Massachusetts COmpany: Cent.' Dict. See 
Citizens ' Say. & Loan Ass'n v. Topeka, 20 
Wall.' 666, 22L .. Ed. 455. ' ' -

GENEftAt:;;'r:CfiED' IT. The character of '8 
witness as o'ne geIleral1y': worthy Qf' credit� 
4,�i�tiJil9
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GEN EJ;!AL EXCEPT I O N .  GeJ,l�aLex.ceptiQn. 
is. . an .  oojectlon , , ,to � :  ple;adiiii, ' or

' ahy part' 
thereof, for want of substance, w,h,ile a special 
exception is an objection to the form in which 
a cause of . action is stated. Cochran v; p�: 
pIe's Nat . .  Bank (Tex. Civ. App.) 271 S. W. 
433, 434. 

Gellerale . nihil certum hnplioat. A general ex
p'i�ionY.)t:iJ°piies· :ii6thing' . eerb).ltt. .. ' '21 

. 
ieo.,t 

34b. A general recital 'iif 'li' deed" has Ifdt,tlt'8 
effect of ,an .�stoppel. Best, Ev., p" 4QS, ,§ 31�. , . , . . ' . '� <4, .::. � ' •. 't . ". . 
Generale tantu m  valet in generaHhus; qu�t1f. 
singulare in  singul is. What is general is of a s  
much force among general things as wharf$: 
particular is among things ' particular. . 1l; 
Coke, 59b. ' . .  

G EN E RAL F I ELO. Several distinet lots or General ia prmced u nt, /special ia  sequ u ntti�
;: 

pieces of land inclosed and fenced in as one Things general precede, things speci�l ·f(j)oUowo: 
common field. Mansfield v. Ha\vkes, 14 Mass. Reg. Brev. ; Branch, Princ. 
440. 
GE;N E RA L I M PARLANCE. In plea(ling. 
One gran;ted upon a prayer in which the de
fendant reserves to himself no exceptions; 

Generalia·, speoialibus non derogant. Jen�. ,C�t. 
120, cited L. R. 4 Exch. 226. General word�' 

de not derogate from special. 
. : . "  . 

Generalia sunt prmponenda . slng�laribu$. 
GEN ERAL , INC,LOSUR.E ACT. The statute Branch, Princ. General thingl'Ulre·tQ .pre�. dft: 41 Geo. III. c. 109, which consolidates a num- particular things.. I ,' 

. 

bel' of regulations as to the inclosure of com
mon fields and waste lands. 

GENER.A L  I NTEREST. In speaking of mat
ters of public and general int�r-est, the terms 
"public" and "general" are · sometimes used 
as synonyms. But in regard tOo the admissi
bility of hearsay evidence, a distinction has 
been taken between them, the · term "public" 
being strictly applied to that which concerns 
every member of the state, and the term "gen
eral" being confined to a lesser, though still 
a considerable, portion of the community. 
Tayl. Ev. § 609. 

GENE RAL LAN D-O F F I C E. In , t�e United 
States, one of the bureaus of the interior. de
partment, which has charge of the surVey, 
sale, granting of patents, and other matters 
relating to the public lands. 

GENERAL WORDS. Such words of a de
scriptive character as are used in convey
ances 1n order to convey, not only tl}:e spe
cific property described, but also all kit:lds of 
easements, p rivilegeS/, and :apPul1:enances 
which may possibly belong to the property 
conveyed. Such words are . in general un
necessary ; but are properly used when there 
are . any ea,sements or priv�leges. , reputed to 
belong to the property not legl:l-lly appurte
nant to it. 

Such words are rendered . unnecessary by 
the English conveyancing act 

'
Of 1881, under 

which they are presumed to be included. 
See, as to the effect of such words in deeds, 

. 4  M. & S; 423 ; in a will ; 1 P. Wms. 302 ; in 
a lease ; 2 Moe. 592 ; in a 'release ; 3 Mod. 
277 ; in a covenant; 3 Moo. !703 ; in a stat-

Generalia verba sunt general iter iI1Jelligen�&;. 
General words are to be understood generally. 
or in a general sense. 3 Inst. 76 ; BroOin. 
Max. 647. 

. '  

General ibus special ia derogant. Special thi]JgIt 
take from generals. Halk. Lat. Max. 51. ' . . :�� • .  • .  ¥.. 

Generalis clausula non porrigitur. ad , ea,  ,q"'� 
antea special iter sunt co m prehensa.

'
A general 

clause does not extend to those thing� whiclt 
are previously provided for specially. 8 .Ca� 
154b. Therefore, where a deed at the fi�t 
contains special words, and afterwards con
cludes in general words, both · words; as' wen 
general as special, shall stand . . 
Generalis regula generaliter est ' ;intQtlige"cf�. 
A general rule is to be understood g�ner:ally,. 
6. Coke, 65. 

, G EN E RA LS OF OR D E RS. Chie� of the 
. several orders of tnonks, friars; and �th� 
religious societies.. 

" " -" .: . . . .. ; 
GEN ERAT I O. Th,e issu..e .. or o��ring,:.,();f � 
mother�monastery. o.ow.ell. · 

, ; '. ' 1 

' GEN,E RAT I ON.  May m�n, eithe� a degr� 
o( removal in complJ,ting d�scents; or, a si,l1gJe 

.succe�sion of living beings in. naturar 'deseent. 
McMillan v . .  School Commlttee, ;'l07 ' N.,' b. 
609, 12 S. E. 330, 10 L. R. A. '823. . . ' • . 

G E N EROSUS. Lat. Gentleman ; a gentle... 
man. Spelman� " . . '. ' ., ' \ ' . . " : :� �'" .-
GEN E ROSA. Gentlewoman . . Cowell ; 2 Inst. 
668. � ,<, ,0 , . 

ute; 1 Bla,. Cam. 88 ;  2 Coo. 46. 
. 

';.' "" �: . � '" � 

G E N E ROSI  , F I LI US: , : ,The: .-son of � ,gep.tf� GE N E RALE. The usual commons in · a man. Generally abbreviated "gen. Ill." , religious house, distinguished from piet.an- , " tire, which on extraordinary occasions were GEN I CU LUM. A degr:� 6;f �Q?sa:P��ity. 
allowed b�y.ond · �he commons. Cowell. Spelman. 
Generale dictu m general iter est i nterpre- GENS. Lat. In Roman law'. ' A tI1be' or 
tand u m. A genel'aJ expression is to be in- clan ; a group of families, eonnecled by com
te�:preted generally,: 8 Coke, 116a. . mon d escent and bearing the lame name, .� ::,.,., " 
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�g all free-born and of free ancestors, and in GEO RGE-N OBLE. An English gold coiri; 
Possession of full civic rights. v alue 6s. Sd. 
GENS OE J U ST I CE. In }'rench law. Of- G EREC HTSBO DE. In old New York law; 
ncers of a court. 

GENTES. Lat. PeO'ple. Oontra ont,nes gen
tea, against all people. Brad. fol. 37b. 
Words used in the clause of warranty in old 
deed. 

A court messenger or constable. O'Callaghan, 
New N evh. 322. 

GEREFA. In Saxon law. Greve, reve, or 
reeve ; a ministerial officer of high antiquity 
in England ; answering to the grave or grat 
(gratio) of the early continental nations. The 

GENTI·LES. In Roman law. The members term was a.pplied to various grades of officers, 
of a gens or cO'mmon tribe. from the scyre-gerefa, shire-grefe, or shire-

reve, who had charge of the county, (and 
G ENTLEMAN. In English law. A person of whose title and office have been perpetuated 
superior birth. in the modern "sheriff,") down to the tun

gerefa, or town-reeve, and lower. Burrill. 
Under the denomination of "gentlemen" are com- . 

prised all above yeoman ; whereby noblemen are GERENS. Bearing. Gerens datunl-, bearing 
truly called "gentlemen!' Smith de Rep. Ang. lib. date. 1 Ld. Raym. 336 ; Hob. 19. 
1; cc. 20, 2L 

A "gentleman" is defined to be one who, without 
any title, bears a coat of arms, or whose ancestors 
have been .freemen ; and, by the coat that a gen
tleman giv.eth, he is known to be, or not to be, de
scended from those of his name that lived many 
hundred years since. Jacob. See Cresson v. Cres
son,' 6 Ji'ed. Cas. '809. 

G ERMAN. WhDle, full, or own, in respect to 
relationship or descent. Brothers-german, as 
opposed to 'half.Jbrothers, are those whO' have 
both the same father and mother. Oousins
german are "first" cousins ; that is, children 
of brothers or sisters. 

G E NTLEMAN USHER. One who holds a post G ERMAN US. Lat. Descended of the same 
at cO'urt to usher O'thers to the presence, etc. stock, or from the same couple of ancestors ; 

of the whole or full blO'od. Mackeld. Rom. 
GENTLEWO MAN. A woman of birth above Law, § 145. 
,the common, or equal to that of a gentleman ; 
.an additiO'n O'f a woman's state or degree. 

:GENTOO LA.W. See Hindu Law. 

GEN U I N E. As applied to notes, bonds, and 
. other written instruments, this term means 
that they are truly what they purport to' be, 
and that they are nO't false, forged, fictitious, 
simulated, spurious, O'r counterfeit. Baldwin 

. v� Van Deusen, 37 N. Y. 492 ; Smeltzer v. 
··White, 92 U. S. 392, 23 L. Ed. 508 ; Dow v. 
Spenny, 29 1\/[0. 390 : Cox v. Northwestern 
Stage Co., 1 Idaho, :�79 ; Ainsa v. Mercantile 

'Trust 00'. of San }"'rancisco, 174 Cal. 504, 163 
P. 898, 901 ; Krug v. Sinclaire, 57 Cal. App. 
563, 20r P. 696, 697. A will that has been 
. revoked by later instrument and not revived 
'by republication is not "genuine," within Sur
· i·ogate's Court Act, § 144. In re Kiltz's Will, 
'125 Misc. 475, 211 N. Y. S. 450, 461. 

GEN US. In the civil law. A general class 
'or division, comprising several species. In 
totri jure gene1'i per speciem derogatur, et 
iUuf1 poti88imwm habetur quod ad speciem 
directum c8t, throughout the law, the species 
.takes from the genus, and that is mo&'t par-

- ticuJ.arly regarded which refers to' the species. 
Dig. 50, · 17, 80. 

'A. man's lineage, or direct descendants. 
-In logic, it is the first of the universal ideas, 

and is when the idea is so common ' that it 
-,extends to O'ther id.eas which are also �ni
. ·��r$aI; ·e. :g., incO'rporeal hereditament is ge
JaUB .

. 
with :respect . to'

. 
a . rent, . w hieh . is specie.']. 

. woolley, Intl-od. Log. 45 ; . 1 Mill, Log: 133. 

G E R M E N  T E R RJE. Lat. A sprout of the 
earth. A young tree, so called. 

G E RO NTOCO M I .  In the civil law. Officers 
appointed to manage hospitals for the aged 
poor . 

G ERONTOCO M I U M .  In the civil law. An 
institution or hospital for taking care of the 
old. Cod. 1, 3, 46, 1 ;  Galvin . 

G E R RYMAN DER. A name given to the proc
ess of dividing a state or ouher territory into 
the authorized civil or pOlitical divisions, but 
with such a geogra.phical arrangement as to 
accomplish a sinister or unlawful purpose, 
as, for instance, to secure a majority ' for a 
given PO'litical party in districts where the re
sult would be otherwise if they were divided 
according to' obvious natural lines, or to- ar
range school districts so that children of cer
tain religions or nationalities shall be brought 
withiIi one district and those of a different 
religion o-r nationality in another district. 
State v. W'hitford, 54 Wis. 150, 11 N. W. 424. 

GERSU M A R I US. In old English law. Fin
able ; liable to be amerced at the discretion of 
the lord of a manor. Cowell. 

GERSU M E. In old English law. Expense ; 
reward; compensation ; wealth. _ It is also 
used for a fine 'or compensation for an offense. 
2 MO'n. Angl. 973 . 
GEST. In Sa:x:on law . .  A gUest. A name giy
en to a stranger on the 8ecorid night of his eil-
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tertainment ln, - -another's , ·hou�. 'Twan4lM 
,peBt. 
G ESTAT ION�  U T ERO-GJ::STAT I O N .  In 

. medical jurisprudence. ' The time during 
which a female, who has conceived, carries 
'the ' embryo or footus in her uterus. 

G EST I O; In the civil law. Behavior or con
duct. 

Management or transaction. Negotiorum 
gestio, uhe doing of another's business ; an 
interference in the affairs c..f another in his 

,- absence, from benevolence or friendship, and 
without authority. Dig. 3, 5, 45 ; Id. 46, 3, 
12, 4 ;  2 Kent, Comm. 61.6" note. 

G EST I O  PRO H fE R ED E. Behavior as heir. 
This expression was used in the Roman law, 
and adopted in the civil law and Seotch law, 
to denote conduct on the part of a person ap
pointed heir to a deceased person, or other
wise entitled to succeed as heir, which indi
cates an intention to enter upon the inherit
ance, and to ihold himself out as heir to cred
itors of the deceased ; as by receiving the 
rents due to the deceas.ed, or by taking pos-

, ses.sion of his title-deeds, etc. Such acts will 
render the heir liable to the debts of his all-

. cestor. Mozley & Whitley. 

G ESTO R. In the civil law. One who acts 
for another, or transacts another's busines,s. 
Calvin. 

G ESTU ET FAMA. An ancient and obsolete 
writ resorted to when a person's good be
havior was impeached. Lamb. Eir. 1. 4, c. 14. 

G ESTU M ,  Lat. In Roman law. A deed or 
act ; a thing done. Some writers affected to 
make a distinction between "ge8tum" and 
"tactutn .. " But the best authorities pro'
nounced uhis subtile and indefensible. Dig. 
50, 16, 58. 

G ET, n. A bill of divorce among the Jews, 
which iSI drawn in the Aramaic language, un i-

, . formly worded 'and carefully written by a 
', proper scribe, and after proper ceremonies 

and questionings by the rabbi, especially as to 
whether both parties agree to the divorce, 
the husban,d hands to the wife in the presence 
of ten witnesses. · Shilman v. Shilman, 174 
N. Y. S. 385, 386, 105 Misc. 461. 

G EV I LLO U R I S. In old Scotch law. Gaolers. 
1 Pitc. Orim. Tr. pt. 2, p. 234. 

G EWI N EDA. In Saxon law. The ancient 

mQ .. <,g.allows,. in that ·it 'consists- -of one 'P1l·,· 
,pendicular ' post, from the top of , ,whlch p,ro:
eeeds. one arm, except it be a double gibbet, 
whiCh is formed· in the shape of the Roman 
capital T. Ene. Lond .. 

G I B B ET LAW. Lynch law ; bi particv1a,i' 
a custom anciently prevailing in the parish 
of Halifax, Engla�d, by which the free burgh
ers held a summary trial of any one accused 
of petit larceny, and, if they found hiW 
guilty, ordered him to be decapoitated. . 

G I FT. A voluntary conveyance of land, or 
transfer of goods, from one person to another, 
made gratuitously, and not upon any consid
eration of blood or money. 2 Bl. Comm. 440 ; 
2 Steph. Comm. 102 ; 2 Kent, Comm. 437. And 
see Ingram v. Colgan, 106 Oal. 113, 38 P. 315·, 
28 L. n. A. 187, 46 Am. St. -Rep. 221 ; Gray 
v. Barton, 55 N. Y. 72, 14 Am. Rep. 181 ; '\Vu
liamson v. Johnson, 6;2 Vt. 378, '20. A. 279� 9 
1.1. R. A. 277, 22 Am. St. Rep. 117 ; Flandel's 
v. Blandy, 45 Ohio St. 113, 12 N. E. 321 ; In 
re ,P�lhemus' Estate, 145 N. Y. S. 1107, 1109, 
84 Misc . .  332 : Harrelson v. Harrelson, 304 
Mo. 250, 263 S. W. 107 ; Burkett v. Doty; 116 
Cal. 89·, 167 P. 518, 520 ; Parrott v. NoeL (D. 

C.) 8 F.(2d) 368, 370 ; Saba v. Cleveland'Tr:ust 
Co., 23 Ohio App. 163 , 154 N. E. 799, 800 ; Noel 
v. Parrott (C. C. A.) 15 F.(2d) 66,9, 671 ; Kearse 
v. Kearse (Tex. Com. App.) 276 S. W. 600, 693 ; 

Neblett v. Smith, 142 Va . . 840, 128 S. E. 247, 
251 ; Combs v. Hoark's AdlJl'r, 221 Ky. 679, 
299 S. W. 576, 578 ; Rynes v. White, 47 CaL 
App. 549, 190 P. 836, 838 ; In re Van Alstyne, 
207 N. Y. 298, 100 N. E. 802, 804. 

A gift is a transfer of personal property, 
made voluntarily and without consideration. 
Civil Cod� Cal. § 1146. ' 

In popular language, a voluntary convey
ance or assignment is called a "deed of gifU' 

"Gift" ano ' "advancement" are sometimes 
used interchangeably . as expressive of the 
same operation. But, while an advanceme,ilt 
is always a gift, a gift is very frequently llot 
an advaneement. In re Dewees' Estate, S 
Brewst. (Pa.) 314. ' , 

Advancement Distinguished 
Upon an ordinary "gift" there is no inten

tion on the part of the donor that the donee
will ever be .expected to account for' it, that 
being the distinguishing feature between . a 
gift and a statutory advancement. Brewer's 
Adm'r v. Brewer, 181 Ky. 400, 205 S. W. 3�3. 

In English Law 
convention of the people to decide a cause. A conveyance of lands in tail ; a c,onvey-

ance of an estate tail in which the operative G EW I T N ESSA. In Saxon and old English words are "I give," or "I have given." , 2  law. 'Dhe giving o f  evidence. BI. Comm. 316 ; 1 Steph. Oomm. 473. 

G EW R I T E. In Saxon law. Deeds or char
ters ; writings. 1 Reeve, Eng. Law 10. 

. G I B B ET. A gallows ; the post on which 
malefactors are hanged, or on which their 
bodies are exposed. It differs from a com-

, I n General 
-Absolute gUt, or gift inter vivos, as distin
guished from a testamentary gift, or -one made 
in contemplation of death, l� one by which the
donee becomes in the lifetime of the donor �e 



rtosoliite '(Hvile� of the thing · gIven, wbe'teas 
a ;i101iatib mwtig c(f,tMa' leaves the" whole: title 
:ii {tire ' donor, �UJil� the event occurs i (the 
'tleath ' o{ the ' donor) which is ' to divest him. 
Buecker v. Carr, 60 N. J� Eq. 300, 47 A�: 34 ;  
G�o,(J;an Y. G{)odaA, 18� KY. 79, 211 S. W. 423, 
��� ,;'" B�e� :v. Eaker, 1,23 M,d. 32; 90 A. 7'm, 
iiU ; , 'V'ard v. • .  JQn'es (Tex. Civ. App.) 293 , S. 
;W< 604, .606; S'�ba' v. ,Oleveland Trust do., 23 
;Phio ,App. 16�,· �54 N. E'. 799, 800 ; Swan v. 
Swan's Ex'l!, . i$6. Va. 496, 117 S. E. 808, 866 ; 
Reel V. IIan�boro state Bank, 52 N. D. 182, 
20t�NJ W� 86� 86�; :Martin , v. First NaHQnal 
Bank, 206 ;M�. App. 629, 227 S. ' V. 656, .6{)7 ; 
McCoy v. Shawnee, BuUding & Loan Ass'n, 122 
: Ka�. , �&, , 251 ,  P. 194, 195, 49 A. L . . R. 1441 ; 
iFii-st Nat. Bank v. Liberty Trust 00:., 151 Md. 
�2n,.':134 : A. 210; 213; , 47 A. L. R. 700 ;, York 
,Y� ;rrrrigg, 87, Okl. .214,: 209 . P. 417, 423 ; , ¥artin 
\T.� First ' National B�nk, 206 Mo. App. 629, 
2Zr. :s. W . . 656� 657 ; � ,Gdgnon v. Shope, ) .OO 

·-or. 6l1� 197 P. 311, , 319 ; ,Besson v. Ste:vens, 
94 ;N� J. ' Eq. 549, , 120 A.. 640, 643 ; Mattlrews 

· v� ; Hanson. 145 Va.;: 614, 134 S. E. 568, 569 ; 
: Fouts v . . Nance, 55 Oklo · 266, 155 P. 61(); 611, 
� a A:'/1916N, 283:; Blodgett v. Union & New 
1iai>'en Trust Co;, 97 Oonn. 405, 11� A. :908, 
'91,0 ; ·' Ye-tk. v. Grigg, 87 . 0kl. 214, 209 P. 417, 

j 423 ; . :Starks v� Lincoln, 316 Mo. 483, 291 S . 
. W ... 132j '134. As 'distinguished from a gift 
. in: ' tl'ust, ',it is ' one where not only . the legal 
title: but the beneficial ownership as well' is 

it:veSted:iIi the. dQnee. Watkins v. BigeloW,"93 
iMlnlll. 210, 100 N. W. 1104 ; Allen v. Hendrick, 

, 104' ;01". �02, 206 P. 733, 740. 

'rUi .. l95 ·Mi�; 556, '162 �N., W. 102, 100; u ' R. 
A. 1918E, 1074 ; In re Rochester Trust & Safe 
I)eposit 0>., 222 N. Y. S. 256, 260, 129 Misc. 
318 ; Stahl v. Emety, 147 Md. 123, 127�A� 760, 
76:( ; Perry v. Leslie, 124' 'Me . . 93, 126 A.. 340, 
3'43 ; . 131ackstoIie v � Althouse', 278 Ill. 481, 116 
N. E. 154; 157, L. R. A. 1918B, 230 ; Marx i 
Hale, .131' Miss. ; 29(), 95 So. 441, 443; . ,Hagood 
v. Hagood (Tex. Civ. App.) 186 S. W: 220, 225. 
GI FTA AQUJE. The stream of water to a 

. Ip.�ll . .
. 
Mon. Angl. tom. 3. 

G I FTOMAN. In Swedish law. The right to 
dispose' of a woman in ma.rringe ; or the per
son possessing such right,-her father, if liv
ing, or, �f ,he be dead, the,mother. 
GI LD. In Saxon law. A tax or tribute. 
Spelman. 

A fine, mulct, or amerciament ; a satisfac
tion or compensation for an injury. 

A fraternity, society, or company of persons 
combined together, under certain l;egulations, 
and' with' tbe king's licerise, and so called be-, 
cause its expenses were defrayed by the oon
tribution8 (geld, ' gild) of its members. Spel
man. In other words, a corpbration ; called, 
in Latin, ' "Soci6'tas," "collegium," "tratria,," 
"fraternitas," "sodalitmm," :"adwnaUo ;" and, 
in foreign law, "gildonia." Spelman. . There 
were various kinds of these gf,las, as mercbimt 
or commerCial {jilds, religions gilds, ' and oth
ers. 3 Turn. Anglo Sax. 98 ;  3 Steph� ' Comm. 
173, note u. See Gilda Mercatoria. . 

A frib-org, or, decennary ; called, by tl;1e 
Saxons, . "gyldsoipes," and its members, "� 
aones" aIid "congildones." Spelman. rf"Pi,ft ; �nt�rpri�� , ·

·
.A · Scheme for the division 

,:�, qJ�tl'ibptio� p� c�rtain articles of propertr, 
to be determined by chance, amOng th�se w:Qo GI LD-HAL..L .. , See GuildhalL 
·b�ve ta1ren shares in the scheme. The phrase . . " . . . "�� '�tP4�� siucb a ;��toriety as to justify ,a GI LD;.;.RENT. Certain payments to the croWn 

; c�;q.ft W. w;�ing , JpdiGial . llotice of wha,t '  i s  fr<?m a�y gild or fraternity. 
: ,JAeap,t 'fWd .u,nderl?�?od 1;ly ,· it. :Loliinan v. GI LDA M E RCATOR I A. A gild metchant; .or ::�W�;r;�l i,lP·�· 17; ; �aIis�urgh v. District of merchant gild ; a gild, corporation, or com-
.: qoIJW?.pj,�, ;�l .�':llP. :,:P��;<?. iS24;; .stat� v: , Shu- .  pany Of 'merclra-nts. 10 Coke; 80.' ; ;' / 
; ga;r�u�� �,a. ,�6! 3t?, Sp'i 28� .l,OO Atp.. St.; Rep. 
17 ; Winston v. Beeson, 135 N� C� 271, 4'r S. ' GI.LDABLE;. IiI old EngUsb ;  law.,.· Ta'Xlsble, 
E. 457, 65 L. R. A. 167 ; Uti v. Wolf, 72 Ind. tributary; or contributory,; liable to pay tQ.x 
App. 572i· l��.,Ed12't� 328 ; ; Post Pub. Co. v. ' or tr.itiute. Cowell ; Blount. 
i��mr"�,fr (q. "Q. 4-�) 230 F. 7'(3, 7'r5. I, .� i b . � ; . . , " 

G,I LQ,(). In , S�p:on Jaw.; Mem.ber� ,o.f , ,� gild 
W· .. �ec;�nll8:ry 'l ,QftW1e.r . spelled ' "oongilclo." 
Du Cange ; Spelrpan. . i '  

'.' 4G�tl'M i �hisS'. " 'Xl gift to a class :exists wben 
:j'�b� '{hstthilien't' creatihg it direets tlie' ; dis
?:.ttfbut)�fi(· of 'aii aggr.�gate sum ' to a body . of 
" :�ft;6nsr cdtriIrionl'y d'esigriated by some Igen_ GtLL� ,  A measure. ofJ ,capacit�r · equaJ ,to. Qne-

' etn.l '?fmtIne, - , 'a.s " chUdren," " grand'Chfldi'�:fi-," fourth oi a  pint. . 
. ' . '. . .. .. " ' < •• , '  . 

, "nephews," un,g��PWAI �ll ;n1)¥1ber at the time G I LOUij. L. Fr. 4. �h�at or d,eGeiv� • .  Ap-of the gift, to be .�scertained at a future time, plied in Britton' tO ' those who sold false or .'3:nd·\�lio ate ' �ll t6 ; take in eqnal !ot' in �ome sp'uriolls things for good, 'as pewter for' sil�er ':' nt��r: {j�fin1te : �roporti6tlS ; the shirre 'of each ;or laten for gold. Brittd!. 13. ' ; ,  
:. beinrf:4�pe���nt fo

,
r its,.arifoun� upon· tl}'e 'W�i- ' . . 

mate 'ttrtmfJer of persons' in the desltnaJted G I LT EDGE. As applied to coritn;,ercial pa
class. Prichard:rYH,fr;.!f:ha;rd, 83 'V. Va. 652, 'per, a €olloqnialism,: mea-ning of the�lleSt,qual-
,%�. ,� ,� . . . �! . . ��a1S.78, �. ; Et;?d.e, . ��I�n!;I'&iJ���Itital it

l
y or Jli.gaest:.:{»:dce,'

h
ti.r.st �laSSj : ;a�

lt
' no

d
t '�

.· �rU.I$"uo: · v,'.'�£ , ef�' 43 ' :n. '1; 618; 11� a:' ''Y87, p ying that ,a note w lch IS not gl e ge lS 
':1$8}�"'!,Ih",,�� ! �eijn;�;E('Estate, ; 95,' ;�!" !1i;' '�. lntit';collectlbl'&, df tbat 1:ne1rl.aker is irreS'�i-·�4�f��' .&:.':'�,1�5'; �.�it.:e'F�xj�·Aatliw,i�()5. jN� 'Y. ; �! Martin v': M9t,elttIKl,' f13 Or�: 61; '1SD- pl '988. ;�·!tf8/1�,: 12g:}mw.l I2881; 'Wcssfj-6fg' v:!�&" ' 1984. L " : "',i « " ' ; ' : ' ) 1  , ; )')"" ,, ' " :l , 



GIRANTE: l An ItaUaIi 'Word, *b�:wgnmes p�nsatJ()D. dta.lord.i v. HuJi�/�ilfl. 243, fS&-i:Nv' 8) 
the 'drawer of a bilI. 'it isi de'rived from 'lUi;, 620; &a2. 
ra,·e,'" to draw. 

G I  ROLE, v. To "girdle" a tree for the pur
pose of obtaining crude turpentin;e is to' cut 
off a ring of bark arolmd the trunk. How
ard v. State, 17 Ala. App. 9, 81 So. 345, 346. 

G I RTH. In Saxon and old English law. A 
measure of length, equal to one yard, derived 
from the girth or circumference of a man's 
body. 

G I RTH' AND,  SAN CTUARY. In old Scotch 
law. An asylum given to murderers, where 
the murder was committed without any pre
vious design, and in chauae mella, or heat 
of passion. Bell. 

To" tran��er or y:�eld; to, or , ,1?-estow' upqn" 
another. , ,ope. of the operative words, in , deedt'; 
of conveyaD(!e o� real property, importing at 
common �aw, a warranty or covenant for 
quiet enjoyment during' the lifetime of the 
grantor. Mack v. Patchin, 29 How. Prac; (N. 
Y.) 23 ; Young v. Hargrave, 7 Ohio, 69, pt. 
2 ; Dow v. Lewis, 4 Gray (Mass�) 473. 

G I VE AN D  BEQU EATH. Tnese words, in a 
will, import a benefit in point �f right, to 
take effect upon the decease of the testator 
and proof of the will, unless , it is made in 
terms to depend upon some contingency or 
condition precedent. Eldridge v. Eldridge, 9 
GUsh. (Mass.) 519. 

G I SEM ENT. L. Fr. Agistment ; cattle taken 
in to graze at a certain pr.ice ; also the money G I VE BAI L. To furnish or put in bail or 
received for grazing cattle. security for one's appearance. 

G I SE R. L. Fr. To lie. , Gist en le bouche, 
it lies in the mouth. Le action. bien gist, the 
action well lies; Gisant, lying. 

G I SETAI{ER. An agister ; a person who 
takes cattle to graze. 

G I SLE. In Saxon law. A pledge. Freagisle, 
a pledge of peace. Gislebert, an iUustrious 
pledge. 

G I ST. In pleading. The essential ground or 
object of the action in point of law, \yithout 
which there would be no cause ' of action. 
Gould, PI. c. 4, § 12 ; Hathaway v. Rice, 19 
Vt. 102. ' 

The gist of an action is the cause for which 
an action will lie ; the ground or foundation 
of a suit, without which it would not be main
tainable ; the e.ssential ground or object of a 
suit, and without which there is not a cause 
of action. First Nat. Bank v. Burkett, 101 
Ill. 391, 40 Am. Rep. 209 ; Hoffman v. Knight, 
127 Ala. 149, 28 So. 593 ; Tarbell v. Tarbell, 60 
Yt. 486, 15 A. 104. 

GIVE. To bestow upon: another gratuitously 
or without consideration. Neblett v. Smith, 
142 Va. 840, 128 S. E. 247, 251. 

In their · ordinary and familiar signification, the 
words "sell" and "give" have not the same mean
ing, but are commonly used to express different 
modes of transferring the right to property from 
one person to another. "To sell" means to transfer 
for a valuable consideration, while "to give" sig
nifies to transfer gratuitously, without any equiv
alent. Parkinson v. State, 14 Md. 184, 74 Am. Dec. 
522. 

To transfer ;-used with reference to either 
the title or'the possession. Crawford v. Hurst; 
307 Ill. 243, 138 N. E. 620, 622. 

The word is commonly used indiscriminately to 
refer to the transfer of eithe

'
r the possession

' 
or the 

title, though its primary meaning was a. transfer 
to another's possession or ownershIp - without com-

G IVE C O L O R. To admit an apparent or col
orable right in the opposite party. Under the 
ancient system a plea of confession and avoid
ance must give color to the affirmative aver
ments of the complaint, or it would be fatally 
defective. The "giving color" was simply the 
absence of any denials, and the express or 
silent admission that the declaration, as far 
as it went, told the truth. Smith v. Marley, 
39 Idaho. 779, 230 P. 769, 770. See Color. 

G rVE J U DGMENT. To render, pronounce,.. or 
declare the judgment of the court in an ac
tion at law ; not spoken of a judgment obw 
tained by confession. Schuster v. Rader, 13 
Colo. 329, 22 P. 505. 

G I VE NOTI CE. To communicate to another, 
in any proper or permissible legal manner, 
information or warning of an existing fact or 
state of facts or (more usually) of some in
tended future action. See O'Neil v. Dickson, 
11 Ind. 254 ; In re Devlin, 7 .Fed. Cas. 564 ; 
City Nat. Bank v. Williams, 122 Mass. 535 ; 
Tinker v. Board of Sup'rs of Kossuth Count;}", 
Iowa (D. C.) 292 F. 863, 866 ; St. Louis, Jt &, 
M. Ry. Co. v. Hicks (Tex. Civ. App.) 158 S. W: 
192, 194. ,' . - � 

G IVE T I M !;. The act of a creditor in extend .. 
ing the time for the payment or sati'sfacti�� 
of a claim beyond the time stipulated in th� 
original contract. If done without the con� 
sent of the surety, mdorser, or guaranto:r, it 
discharge� him. Howell v. Jones, 1 Cromp. 
M. & R. 107 ; ' Shipmali v. Kelley, 9 ApI>. Div. 
316, 41 N. Y. S. 339. 

G I VE WAY. In Uie i'ules of navigation, one 
vessel is said to "give way" to another when 
she deviates from her course, in sucb<: a  man� 
ner and to such an extent as to allo,,, the oth
er to pass without altering her .�ourse. See 
Lockwood v. Lashell, 19 Pa. 350. 

G I VE R. A donor ; he who makes a gift� 
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GIVING IN PAYMENT 

G I V I N G I N  PAYM ENT. In Louisiana law. 
A phrase (translating the Fr. "dation en paie
men,�") which signifies the delivery and ac
ceptance of real or personal property in satis
faction of a debt, instead of a payment in 
money. See Oivil Code La. art. 2655. 

G I V I NG R I N GS. A ceremony anciently per-
formed in England by serjeants at law at the 
time of their apPDintment. The rings were 
inscribed with a motto, generally in Latin. 

G LA D I O LUS. 
kind of sedge. 

A little sword or dagger ; a 
Mat. Paris. 

GLAD I US. Lat. A sword. An ancient em
blem of defense. Hence the ancient earls or 
comites (the king's attendants, advisers, and 
associates in his government) were made by 
being girt with swords, (gladio s,ltccinct i. )  

The emblem of the executory power of the 
law in punishing crimes. 4 Bl. Comm. 177. 

In old Latin authors, and in the Norman 
laws, this word was used to signify supreme 
jurisdiction, . (jUs . gladii.) 

G LA I V E. A sword, lance, or horseman's 
staff. One of the weapons allowed in a trial 
by combat. 

G LANS. In the civil law. Acorns or nuts of 
the oak or other trees. In a larger sense, all 
fruits of trees. 

G LASS-M EN. A term used in St. 1 Jac. I. c. 
7, f.or wandering rogues or ,vagrants. 

G L.AVEA. A hand dart. Cowell. 

G LEAN I NG. The gathering of grain after 
reapers, or of grain left ungathered by reap
ers. Held not to be a r-ight at common law. 1 
H. Bl. 51. 

846, 

G LO M ERELLS. Commissioners appointed to 
determine differences between scholars in a 
school or university and the townsmen of the 
place. Jacob. 

. 

G LOS. 
sister. 

Lat. In the civil law. A husband's 
Dig. 38, 10, 4, 6. 

G LOSS. An interpretation, consisting of one 
or more words, interlinear or marginal ; an 
annotation, explanation, or comment on any 
passnge in the text of a work, for pUrposes of 
elucidation or amplification. Particularly ap
plied to the comments on the Corpus J1lris. 

GLOSSA. Lat. A gloss, e:A'lllanation, or in
terpretation. The (l10S8(8 of the Roman law 
are brief illustrative comments or annotations 
on the text of Justinian's collections, made 
by the professors who taught or lectured on 
them about the twelfth century, (especially 
at the law school of Bologna,) and were hence. 
called "glossators." These glosses were at 
first inserted in the text with the words to 
which they referred, and were called "glossa3 
interlineares ; " but afterwards they were 
placed in the margin, partly at the side, and 
partly under the text, and called "glossm mar
gina.les." A selection of them was made by 
Accursius, between A. D. 1220 and 1260, under 
the title of "glossa Ordinaria," which is of 
the greatest authority. Mackeld. Rom. Law, 
§ 90. 
Glossa vi p�rin,a est qure corrodit viscera textus.  
11 Coke, 34. It is a poisonous gloss which 
corrupts the essence of . the text. 

G L O SSATO R. In the civil law. A commen
tator or annotator. A term applied to the 
professors and teachers of the Roman law in 
the twelfth century, at the head of whom was 
Irnerius. Mackeld. Rom. Law, § 90. G L E B.A. A turf, sod, ,or clod of earth. The 

soil or ground ; cultivated land in general. 
Ohurch land, (sQlum et d08 ecclesim.) Spel- GLO UC EST ER, STAT UTE O F. The statute 
man. See Glebe. is the 6 Edw. I. c. 1, A. D. 1278. It takes its 

\ GLEBJE ASC'R I PT I T I I .  ,TilleiIl-sqcmell, \vho 
could not be removed from the land while 

name from . the pla<:e of its enactment, arid 
was the first statute giving costs in actions. 

'
they did the service due. Bract. <:. 7 ; 1 Reeve, G LOV E S I LV ER. Extraordinary rewards 
Eng. Law, 269. formerly given to officers of courts, etc. ; mon-

ey formerly given by the sheriff of a county 
GLEBAR'IIE. Turfs dug out of the ground. in which no offenders are left for execution 
Cowell. 

GLEBE. 
I n  Ecclesiastical Law 

The land possessed as part of the endow
ment or revenue of a church or ecdesiasti
cal benefice. 

I n  Roman Law 

to the clerk of assize , and judges' officers. 
Jacob. 

G L OV ES. It was an ancient custom on a 
�aiden assize, when there was no offender .to 
be tried, for the sheriff to present the judge 
with a pair of wh.ite gloves. It is an im
memorial custom to remove the glove from 
the right hand on taking oath. Whartoll. · 

GL YN. A hollow between two mOllntains ; a. 
valley or glen. Co. Litt. 5b. 

. 
A .clod ; turf ; soil. Henee, the soil of an 

inheritance ; an agrarian estate. Berm ad.
d40ti glebre wel'e ·serfs attached to and passi;ng 
with the. estate� Cod� 11, 47, 7, 21 ; Noy. 
54, 1. fJO. T9 be di�Jllis�ed trom a court. To issue

from.. a court: ' .  " The court said. a man@mu8 
GLISC'(.:WA. In Saxon law. ,A::.fl'atern1ty� : :  �q� ill!!�' ,. l, W: . �l. 50.; "Let a ,uper8edCtl:8 



00/; 5 -Mod. 421. "The writ may fl()�" ' 18 l';  abiy derlved :from the� 'fact that such . money. 
B. 35. was given to th� church or distributed in .alms, 
GO BA I L. To assume the responsibility of a GOG I N G-8TOLE. An old form of the word 
surety on a bail-bond. "cucking-stool," (q. 'V.) Cowell: 

GO H ENCE. To depart from the court ; with G O I NG. In various compound phrases (as 
the further implication that a suitor who is those which follow) this term implies either 
directed to "go hence" is dismissed from fur- motion, progress, active operation, or present 
ther attendant'e upon the court in respect to and continuous validity and efficacy. 
the suit or proceeding which brought him 
there, and that he is finally denied the relief G O I N G  BEFORE T H E  W I N D. In the lan
which he sought, or, as the case may be, ab- guage of mariners and in the rules of na,vi
solved from the liability sought to be imposed gation, a vessel is said to be going "before. 
upon him. See Hiatt v. Kinkaid, 40 Neb. 178, the wind" when the wind is free as respects 
58 N. W. 700. her course, that is, comes from behind the 

GO TO. In a statute, will, or other instru
ment, a direction that property shall "go to" 
a designated person means that it shall pass 
-or proceed to such person, vest in and b elong 
to him. In re Hitchins' Estate, 43 Misc. Rep. 
435, 89 N. Y. S. 472 ; '  Plass v. Plass, 121 Cal. 
131, 53 P. 448. 

GO TO PROTEST. Commercial paper is said 
to "go to protest" when it is dishonored by 
non-payment or non-acceptance and is handed 
to a notary for protest. 

GO W I T H OUT DAY. Words used to denote 
that a party is dismissed the court. He is 
said to go without day, because there is no 
day appointed for him to appear again. 

'GOAT, GOTE. In old English law. A con
trivance or structure for draining waters out 
of the land into the sea. Callis describes 
floats as "usual engines erected and built with 
portcullises and doors of timber and stone 
or brick, invented first in Lower Germany." 
Callis, Sewers, (91) , 112, 113. Cowell defines 
"gote," a ditch, sewer, or gutter. 

vessel or over the stern, so that her yards may 
be braced square across. She is said to be 
"going off large" when she has the wind free 
on either tack, that is, when it blo'vs from 
some point abaft the beam or from the quar
ter. Hall v. '.rhe Buffalo, 11 Fed. Cas. 216 ; 
Ward v. The Fashion, 29 Fed. Cas. 188. 

GO I N G  CONCERN. A, firm or corporation 
which, though embarrassed or even insolvent, 
continues to transact its ordinary business. 
White, etc., Mfg. Co. v. Pettes Importing Co. 
(0. C.) 30 Fed. 865 ; C-orey v. Wadsworth, 99 
Ala. 68, 11 So. 350, 23 L. R. A. 618, 42 Am: 
St. Rep. 55 ; Pennsylvania R. Co. v. Public 
Utilities C-ommission of Ohio, 116 Ohio St. 
80, 155 N. E. 694, 697 ; City of Cincinnati v. 
Public Utilities Commission, 113 Ohio St� 259, 
148 N. E. 817, 827; Slaughter v. Burgeson, 
203 Iowa, 913, 210 N. W. 553, 554 ; Rothery v, 
Lowe, 144 Md. 405, 124 A. 868, 870; In re 
Bucyrus Road Machinery Co.  (C.  C. A.)  10 
F.(2d) 333, 334 ; Gantenbein v. Bowles, i03 Or-. 
277, 203 P. 614, 617 ; Pioneer Telephone & 
Telegraph 00. v. State, 64 Okl. 304, 167 P. 995, 
1000, L, R. A. 1918C, 138; City and County 
of Denver v. Denver Union Water Co., 246 
U. S. 178, 38 S .  Ct. 278, 62 L. Ed. 649. GOB. In mining. Spac� between face of coal 

and where props had been set by machine 
operators on previous trip. New Union Coal GO I N G  O FF LARGE. See "Going Before the 

Co. v. Sult, 172 Ark. 753, 290 S. W. 580� 581. Wind," supra. 

GOD AND MY COU NTRY. The answer made GO I N G P R I CE. The prevalent price ; the 
current market value of the article in ques-by ,a prisoner, when arraigned, in answer to 

the question, "How will you be tried ?" In the 
.ancient practice he had the choice (as appears 
by the question) whether to submit to the 
trial by ordeal (by God) or to be tried by a 
jury, (by the country ;) and it is probable 
that the original form of the answer was, 
"By God or my country," whereby the prison
-er averred his innocence by declining neither 
of the modes of trial. 

GOD-BOTE. An ecclesiastical or church fine 
paid for crimes and offenses committed 
against God. Cowell. 

GOD-G I LD. That which is offered to God or 
his service. Jacob. 

tion at the' time and place of sale. Kelsea v. 
Haines, 41 N. H. 254 ; Hoff v. Lodi Canning 
Co., 51 Cal. App. 299, 196 P. 779, 780. 

GO I NG T H RO UG H  T H E  BAR. The act of 
the chief of an English common-law court iil 
demanding of every lllember of the har, in or
der of seniority, if he has anything to move. 
This was done at the sitting of the court each 
day in term, except spedal paper days, crown 
paper days in the queen's bench, and rev
enue paper days in the exchequer. On the 
last day of term this order is ' reversed, the 
first and second time round. In the excheqtier 
the postman and tubman are first called on. 
Wharton. 

GOD'S PENNY. In old English law. Ear- GO I N G  TO THE COUNTRY. When a party, 
nest-money ; .  money given as evidence of the under the common-law system of pleading, 
-completion of a bargain. This name is prob- finished his pleading by the words "and of 



tbis he puts �imselt , upon the , CQuntrw:' this 
was , called " going to the, oonntry,." " " It , wfts 
the essential termination of a pleading which 
took issue 'tipon" a material faet lh�·thi):ta-eCed': 
ing pleading. Wharton: 

' 

stallee that an:tJae; �anldng bllsineM/l� Eng
land was originally transacted' by goldsIlllths. 
Wharton. 

GOLDW IT. A mulct or fine in gold. 
GQl-IARDUS. : L. Lat. , A jester, 'bll11oon, ;01" 
juggler. Spelman, VOC. , ':Gqlia:rdensis." 
Gb M�SHTAH. In Hindu law. An agent ;' 
Ii steward ; a confidential factor ; a rept� 
sentative. . . , . . J (! > , 

� , , _ ' 

G(lI NG V'ALUE. As applieti to, the pr6'pemr 
oi plant of a manufacturing or industriar'cor
poration, a public�service', corporation, , ' �tc.� 
this means the value which arises from hav
ing �n established' ,bu�in�s� whi�h ,:is , j� Ile� 
tive operation. It is ;aIl, element .Q(v�lue over 
and' abov:e th� replacem.ent cost of the ;piant, GONO�RHCEA: In: medical jurisprudence. 
and may represent the dncrement, ari$ing frQIIl A 'veneteal , di�ase, characterized ' hy a ; puru
prevlotlSla;bor, effort, or, e.xpend�ture in ,wor.l,t� lfmt infiamimition of the urethra in the male 
ing up· ·bu�iness, acquiring good Will, 3llQ. suc- and the vagina in the female. Vu1garly cailed 
cessfully adapting property and plant to, th� " .clap.�' , Sally ,v. Brown, 22Q Ky. 576, 295 S,. 
intended use. , See Cedar Rapids Water Qo. W. 890, 891. 
v. Hedar Rapids, 1.18 Iowa, �, ,91 N. W. 108;t. ; 
People ex ret Kings CouIlty ,�ighting Co. v. GO Q D. 
Willcox; . l56�.A.pp� I)iv. J )Q3, 14:J. N. Y. S. 67.7, , ' , Valid ; ' , sufficient in ' law ; .  effectual ; unob� 680 ; ,  Appleton Water 'Works Co. v. Railroad jectionable ; sound. , 1\Iorl':iso:Q...-v. Farmers' & 
Commission of Wisconsin, 154 Wis. 121, 142 Traders' State Bank" 70 Mont. 146, 225 1;»'. �� ;W; 47-6', 482, 41 L. "'R. A. (N: S}) 770; An:n: 123, 125 ; Crescent Cotton Oil Co. v. Union 
oas." 1915B, ' 11€O ; State ex reI. Capital City Gin & Ltimber CO., 138 Tenn. 58, j95'·S'. W� 
Water� Co .. v; 'Public �Service Commission of 770 ' 77' 1  . .  B '11 ' C' h' . '  R I & P R C . " ' ; a v. " lcagd, . .  " , .  y; 0., 
��ss�uri, 298i Mo. t524, 252 S. W. �6, 452 ; 190 Iowa, 977, 181 N. W. 469, 471 ; McNabb 
PeoPle· 'ex" rel. ' Adirondack Power &·Jjight Cor- v. Juergens (Iowa) 186 N. W; 758, 761 ; Raney 
wtati:on ' v. Public Service Commission, 200 & Ha�on v. , H;lmilton .& White (Tex. eiv. 
:ApP.� 'Div. �8, 193 N� Y; S.  18£, 192 ; Trenton App;) 234 S. 'V. 229, 230,. ' 

. '  . 

&. i\ferCer Couniy Traction Co. v. State Board 
of Ta�es and Assessment, 191 N. J. La..w, 511, ,Responsible ; solvent ; able to " pay , :an 

t03 ' A, "  413; 4, 14 ;' Des 'Mdiiies Gas ,do. l v. City
' amount specified .. 

, . "  " . .  Of a value corresponding with its t.E:'rms ; of Des . Moines, 238 U; '" S; 153, ' 35 S; Ct. , 811, collectible. ' A  note is said to be "'good"" when ' 815� '817', 59' L. Ed. 1244 ; , poop.Ie 'ex reI. Kings 
Coutity Lightfng Co. v. Willcox, '2io N; Y. 479� the payment of it at maturity may , be relied 

, " . . on. Curtis v. Smallman, 14 Wend. (N. Y.r232 ;  l04 ' �. E. 911, 51 L. ' R. A. (N. ' S. )'l ; " United , " , 
7 

S'bites: v� Boston, C� C� · & N. Y. Oanal·Co; (C. OOOke v. Nathan, 16' Barb. (N. Y ;) 344 ; In re 
C. A.) 271l.-i': . ,$77; 896 ; Oshkosh WatE!l'works Parker 'Bros. & J ohnson' (D. Ct) 279 F. 42�. 
CO'� ;v. ;Ra.'ilrohd Cotturl.ission of Wisconsin; i61 42R 
Wi's. 122, ' iu2' N. ' W. 859, 861, L.' R. A. 1916F, 
592 ; '  Paclfi'c Telephone : & ' Telegraph CO. v. 
Whitcomb (D. '  C.) 12 · F.(2d) ' 279, 284 ; Monroe 
G:asli�ht & Fuel ,Co. v. l\Iichigan J?ublic Utn� 
ities Cominission ' (D; C�) l1 F.(2d) 311), 322 ; 
City of Huntington v. Public Service Com
missi9n, 101 W. Va. , 378, 133 S •. E. J44, 147 ;  
qty of Cincinnati , v. Public UtiIitie� ComIn�S
�jo�. l1a, 04�0 St. . 2�9, :J-48 N. E. 817, 8:rr ; 
Public Service · Gas Co" y. Board , of PllQUe 
Utility Co�'�,· 84. N. J . . :t!aw, 463( 87 A.. 691, 
657, L. R. A. 1918A, 421. , .-
GO I N'G WITN ESS .. . One who Is about to take 
his departure from , the, jurisdiction of, the 
court, although. only . into a· state or country 
under. the general sovereignty ; as from. , on� 
ro- another ofthe, United States, Qr from E�g� 
land to. ,Scotland. 

' 

QO LDA. A ,  Jlline�'; , BloUJilt. > ,.�Ls�k or pas� 
�age' for w,at�l:. d9well� , . , " . ' , 
, ! j \ " . , _, - , , I ;  " .  '1 t. � .• •  '- . . . . ; t ,  ' : ;. . ; . ' . . ; " . � i ' 
GOLDSM ITHS' NOTES. Bankers' CaSlUl()tes 
(i. e., promissory notes given , by a bank'�r ' to 
MS1�stomerS' as'dfCtk��.ts:,of ,Jba are) 
ceiPfi fof' JIloneyr) 'w,.e,r.e originali,." called tiu,IilQnT 
60Ii I 'fgolas.mitbs� d:nojies/;'u ifrOJll; the Jtil"cum!' 

Writing the word "Goo,d", acro�s the tace . of . a 
check i� the customary .mode in which bankers at 
the 'Present day certifY- that · the drawer has fUl)4s 
to meet, ,it, and ' that , it will , be paid on presentation 
for, that i purpose., Mer-chants' Nat. Bank v. Sta,te 
Nat. Bank, 10 Wall. 645, 19 L. Ed. 1P08 ;  Irving ,Bank 
v. Wethe�ald, 36 N. Y. 335. . . . 

..... G�od abearing. See Abearance. 
-Good ahd clear ' record ' tiUe� fr�e from 'an In
cu mbranCes. AtHIe which o'n the record itself 
can be �gain: sold' as f�ee from obviolls defects 
and substantial doubts" and differs ''from: ' a 
"good, ' marketable title,'� ' which is an actual 
title, but which may be established by evi
dence ·· independently of ' the record. O'Meara 
v. Gleason, 246 Mass. 136, 140 N. E. 426, :427. 
�Qood an"d lawfu l , meo. , Those who are quali
fi�d, for , service on jurIes. Bonds v" State, 
Mart. & Y. (Tenn.) i46,i7 Ain. Dec. 795 ; State 
v. Price, 11 N. J. Law, 209 ; Turner v. state, 
'la& , Tenn. ' ,�7" . 157: a. ' <W,. �7, �8�: i4WJ" i�� 
1914D, 693. 

..,.,Gpod ',4l"Ji ;�"t4{1t"" , d�.ot •. y f� g�' �1Il,� ... 
fJbJe';to ·t�l,c.e, >¢�;.q.f b,*lJ,.JPa�ngeJt 1ilDA ;fJ;.eigbt 
�i\l�s.). i ,l,.Q��yij.le . �f:�; ' lJ." :Cp-. iV", i ���er 



ODuiityftib81 &i l�ementi (}).\:l95, . • K�·�, 
243 ,S. 'W. 45, ' 4;& 1 '  ' , . 

':"Gq��: ��d , v81i,d; ' ' B�liabl�, ��fficiept, an.� , �
�peachable . in . llil;w ; ' , lldequ�te ; : responsibl�. 

.;...Good and workinanlike manner: In a man
ner genet-ally considered . skillfUl , by thos'e . ca
pable of judging such work in th� c0Irimunity 
of the performance. ' . Burnett &. �e'ari' v'. Miller, 
205 Ala. 60(), . 88 So. 871, 872 ; ,'. Fair1:>anks, 
Morse & ·Co. v. Miller, 80 Okl. 265;· 195 P. I083, 
1090 ; Morris v. lrox, 79 Illd. App. '389, . i35 
N. E. 663, 664. ' . .

.
. 

.;...Good be.havior� Orderly and lawful conduct ; 
behavior such as is proper , for a peaceable 
and law-abiding citizen. Surety of gOOd be
havior may be exacted from any one who 
manifests :an ;intention to cOmmit 'crime or 
is otherwise reasonably suspected of a crim
inal deSign. Hu:yser 'v. Com.,  25 Ky. Law 
Rep. 608, 76 S. W. 175 ; In re Spenser, 22 Fed. 
Cas. 921. " "Good behavior," as used in an or
der suspending sentence upon a defendant 
d)Iring good behavior, means merely conduct 
conformable to law, or to the particular law 
theretofore ' breached. Ex parte ' Hamm, 24 
N. M. 33, 172 P. l90, 191, L. R. A. 1918D, 694 ; 
State v. Miller, 122 S. C. 408, 115 S. E. 742, 
745 ; ' State v. Hardin, 183 N. C. 815, '112 S. E. 
593; 594 ; Baker v. ' CommonweaJth, 181 Ky. 
437, 205 S. W. 3�, 4Ol. 

' -Good cause. Legally sufficient ground or 
reason. JackSon v .. U. S. (C. C. A.) 295 F. 
620, 622 ; ,  Lockwood v� Lockwood, · 19 Ariz. 
215, 168 P . . . 501, 502 ; State v. Weymiller, 197 
l.ow-a, 1273, 19$ N. W. 780, 781 ; State v. 
Dixon, 138 Tenn. 195, 196 S. W. 486 ; Hubbell 
v. Armijo, 18 N. M. 68, .133 P. 978 ; . State v. 
Goldstein, 111 Or. 221, 224 P. , 1087, 1088 ; 
State v. Bateham, 94 Or,. 524, 186 P .. 5, 7 ;  
state v. Kloempken, 145 Minn. 496, 176 N'. W. 
642 ; State v. Rya�, 114, Or. 91, 234 .P. 811, 
812 ; Brevoort v � Mayne, 203 Mich. 38$, 169 
N. W. 224, 227 ; United States v. ' Richmond 
'(0. 'c. A.) 17 E:'.(2d) 28, , 82. ;  Buttrey v. , West, 
212 Ala. 321 , 102 So. 456. 459 ; Miller v. State, 
123 Ark. 480, 185 S. w. 7.89; 791.' 

. . 

-Good ' consideration. As distinguished from 
valuable consideration, a consideration found
ed on motives of generosity, prudence, and 
natural . duty ; such as natural love ' mid af
fection. Potter v� Gracie, 58 Ala. 307, 29 Ain. 
Rep. 748 ; Groves v. Groves, 65 Ohio St. 442, 
62 N. E . .1044 ; Jackson v. Alexandei·, 3 Johns. 
(N: Y.) 484, 3 Am. Dec. 517. 

-Good country. In Scotch law. Good mell 
of the country. A name given to a jury. 

-:,Goo� faith. ·  . Good faith consists in a� honest 
intention to' abstain from taking an,y ' uncon
scientious advantage of another, even through 
the forms , or technicalities of Jaw, together 
:with an absence of all information, notice, or 
belief· ,Qf, facts which would render the trans
action unconscientious. Crouch v. First Nat. 
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,Ba�J ,156;:IU; ( 04:2,[1f(! ;N,',B', ,HH;�·,,�qct�r v. 
Furcbj 91�; Wi8.; t 464, 65 , N,' ,W . . 161J; tGlt� ;v. 

Evans,' ,1 Dak.. 3-8'7, 46 ;N. W; 1;132; � . .  Wialra ven 
v. Bank" 96 Tex. 331,, : 74 S. W. , 53�';" i Searl v. 
. Sehool' Dist;, 133 ·U. S. 553, 10 S. ot. a,74, 33  
L. Ed. 7 40 ; " Sterling ,Nat., . Bank v; Fischer, 
75 Colo. �71, 226 P. 146 ; Hunt v. Gragg, 19 
N. M. 450, 145 P; 136, 138 ;" HeneY ''V. Stllio 
& CO'., 28 Cal. App. 6-98, 153 P. 972, 974 ; '  Ger
seta Corporation v. Wessex-Campbell Silk'Co. 
(0. C. A;) 3 F.(2d) 236, 238 ; Hankins v; Fai'm
ers' & Mercbants' Bank, '69 Old. '136, 170 P. 
890, 891, 892 ; Burlington State Bank v. Mar
lin Nat. Bank (Tex. eiv. App.) 166 s. W. 499, 
5Q1 ; Hunt v. Gragg, 19 N., M. 4pO, U5 ,P� :t36, 
138 ; Jon,es v. Squire, 13i La. 883, 69 . So. 733, 
736 ; Peden Iron& Ste�i OQ'. v. · Jenkins (.rex. 
Civ. App.) , 203 S.  w. iSo, 188 ; 'Wau;gh v. 
Prince, 121 Me. 67, .115 A. 612, 614. 

-Good health. The term "good he�lth," as 
used in a provision of a policy requiring' in
sured to be in good health' when the policy .is 
dieli vered, means . tha t ' the alJplicant . . has • no 
grave,' importaIlt, or serious disease, and is 
free from any ailment that seriously affects 
the general soundness or healthfulness of the 
system, and a mere tempol'ary indisposition 
which does not tend t@ weaken or' undermine 
the conStitution does not render the policy 
void, neither does latent unknown · defects. 
Life & .  Casualty Ins. ' Co. v� King, 137 Tenn. 
685, 195 S. W. 585, 588 ; Hines v. Kansas City 
Life Ins: Co. (Tex. aiv-. App.) 260 S. W. 688, 
690 ; Horne v. John' Hancock Mut: Life Ins. 
Co., 53 Pa. Super. Ct. 330 ; Kew York Life Ins. 
Co. v. Wertheimer (D. 0.) 272 F. 730, 731 ; 
Pickens v. Security 'Ben .. Ass'n, 117 Ka·n. 475, 
231 P. 1016, 1018; 40 A. L. R. 654 ; Metropoli
tan Life Ins. Co� v. Chappell, 151 Tenn. 299, 
269· S. W. 21, 24 ; Denton V • .  Kansas City Life 
Ins. CO'. (Tex: Civ. App.) 231 ,So W. 436, 440; 
Miller v; National CQuncil , of Knights and 
Ladies of Security, 103 Kan. 579, 175 P. 397, 
399 ; Ch�pman v. Mutual Life Ip.s. Co. of New 
York, 146 La. 658, 83 ,So. 887, ' 889 ; Harri� v. 
liew -york Life. Ins. Co" $6 W. Va. 638, 104 S. 
E. 121, 124 ; Greel}wood v. Royal Neighbors of 
Americf;l, 118 V�.' 329, .81 S . . �. 581, 582, An:n. 

. Cas. i918D, 1002 ; Mod-ern Brotherhood, of Ani
erica v. Beshara, 59 Okl. 187, 158 P. 613, 615 ; 
National Council Knights f;lnd I�adies of Se�u
rity . v. Owen, 61 Ok1. 256, 161 . J;>. l,78. 180 ; 
Metropolitan Life Ins. Co. v.� Chappell, '  151 
Tenn. 299, 269 S. ·W. 21, 24 ; .&>vereign Oamp 
of W.oodmen of the. World y� . Jackson, 57 Okl. 
318, 157 P. 92, 95, L. R. A. Hi16I!", 166 ; Mutual 
Life Ins. Co. of New York v. Hoffman, 77 Ind. 
App. 209, 133 N. E. 405, 410 ; Northwestern 
Mut. Life Ins. Co. v. Wiggins"(C. C. A.) 15 F. 
(2d) 646, 648. 
';""'Good j u ry. A jury of Wbich the member� 
are selected froni the list of special jurors 
See L. R., 5 C� p� 155.' " 

-Good; merch'antable abstract: oL title.· '· An a,]).. 
stract showing a good title, clear from meum
brances, and. not merely all abstract Qf �at-



GOOD 

tel'S of record affecting the title, made by one 
engaged in the business of making abstracts 
in such form as is customary, as passing cur
rent among persons buying and selling real 
estate and examining titles. Geithman v. 
Eichler, 265 Ill. 579, 107 N. E. 180, 182. 

-Good of service. Discharge of a civil service 
employee for "good of the service" or "for 
cause" implies . some personal misconduct, Qr 
fact, rendering incumbent's further tenure 
harmful to the public interest. State ex reI. 
Eckles v. Kansas City (Mo. App.) 257 S. W. 
197, 200. 

' 

-GOOd record title. A "good record title," 
without words of limitation, means that the 
proper records shall show an unincumbered, 
fee-simple title, the legal estate in fee, free 
and clear of all valid claims, liens, and in
cumbrances. Riggins v. Post (Tex. Div. App.) 
172 S. W. 210, 211. 

-Good rep ute. �<\n expression synonymous 
with and meaning only "of good reputation." 
State v. Wheeler, 108 Mo. 658, 665, 18 S. W. 
9'24. 

-Good title. This means such a title as a 
court of chancery would adopt as a sufficient 
ground for compelling specific performance, 
and such a title as would be a good answer to 
an action of ejectment by any claimant. 
Reynolds v. Borel, 86 Cal. 538, 25 P. 67 ; Irv
ing v. Campbell, 121 N. Y. 358, 24 N. E. 821, 
8 L. R. A. 620 ; Gillespie v. Broas, 23 Barb. 
(�. Y.) 381. 

The terms "clear title," "good title," and 
" merchantable title," or "marketable title," 
are synonymous ; "elear title" meaning that 
the land is free from incumbrances, "good ti
tle" being one free from litigation, palpable 
defects, and grave doubts, comprising both 
legal and equitable titles and fairly deduci
ble of record. Ogg v. Herman, 71 Mont. 10, 
227 P. 476, 477 ; Vesellm v. Forres (Tex. eiv. 
App.) 283 S. W. 303, 306 ; Solberg v. Sunburst 
Oil & Gas Co., 76 Mont. 254, 246 P. 168, 177 ; 
Agnew v. Nelson, 27 Cal. 'App. 39, 148 P. 819, 
820 ; Adler v. Kohn, 96 Neb. 346, 147 N. W. 
1131, 1134 ; Boylan v. Wilson, 202 Ala. 26, 79 
So. 364, 366 ; Sipe v. Greenfield, 116 Okl. 241, 
244 P. 424, 425 ; Gepford v. Burge (D. C.) 5 
F.(2d) 829,' 830 ; Kennedy v. Dennstadt, 31 
N. D. 422, 154 N. W. 271, 273 ; O'Meara v. Glea
son, 246 Mass: 136, 140 N. E. 426, 427 ; Upton 
v>Smith, '183 Iowa, 588, 166 N. W. 268 ; Nel-

, ' son v. Bptler (Tex.Civ.App.) 190 S. W. 811, 
8i2 � Greenberg v. Ray, 214 Ala. 481, 108 S o. 
385, 38t. 

'-Good wi l l .  The custom or patronage of a-ny 
established trade or business ; the benefit Qr 
advantage of having established a business 
and secured its patronage by the public. 1:'he 
advantage or benefit which is acquired by an 
establishment, beyond the mere value ' of' the 

' <!apital, stocks, ' funds, or .' property " employed 
thei"ein, in consequence of the, gelleral .public 

850 

patronage and encouragement which it re
ceives from constant or habitual customers, 
on account of its local position, or common 
celebrity, or reputation for skill or affluence 
or punctuality, or from other accidental Cir
cumstances or necessities, or even from an
cient partialities or prejudices. Story, Partn. 
§ 99 ; Haverly v. Elliott, 39 Neb. 201, 57 N. W. 
1010 ; Munsey v. Butterfield, 133 Mass. 494' ; 
Bell v. Ellis, 33 Cal. 625 ; People v. Roberts, 
159 . N. Y. 70, 53 N. E. 685, 45 L. R. A. 126 ; 
Churton v. Douglas, 5 Jur. N. S. 890 ; Men
endez v. Holt, 128 U. S. 514, 9 S. Ct. 143, 32 
L. Ed. 526. The good-will of a business is the 
expectation of continued public I>atronage, 
but it does not include a right to use the name 
of any person from whom it was acquired. 
Civ. Code Cal. § 992 ; Compo Laws N. D. 1913, 
§ 5465 ; Compo Laws S. D. 1929, § 491. The 
term "good-will" does not mean simply the 
advantage of occupying particular premises 
which have been occupied by a manufacturer, 
etc. It means every advantage, every posi
tive advantage, that has been acquired by a 
proprietor in carrying on his business, wheth
er connected with the premises in which the 
business is conducted, or with the name un
der which it is managed, or with any other 
matter carrying with it the benefit of the 
business. Glen & Hall Mfg. Co. v. Hall, 61 
N. Y. 226, 19 Am. Rep. 278 ; In re Ball's Es
tate, 146 N. Y. S. 499, 501, 161 App. Div. 79 ; 
Whittle V. Davie, 116 Va. 575, 82 S. E. 724, 
726 ; Armstrong V. Atlantic Ice & Coal Cor
poration, 141 Ga. 464, 81 S. E. 212, 213 ; Hines 
V. Roberts Bros., 117 Kan. 589, 232 P. 1050, 
1052 ; In re Brown, 242 N. Y. 1, 150 N. E. 581, 
582, 44 A. L. R. 510 ; Hodde V. Hahn, 283 Mo. 
320, 222 S. W. 799, Martin V. Jablonski, 253 
Mass. 451, 149 N. E. 156, 159 ; Collas V. Brown, 
211 Ala. 443, 100 So. 769, 770 ; United Ro
manian Meat & Grocery Co. v. Abramson, 218 
Ill. App, 577 ; MacFadden v . . Jenkins, 40 N. 
D. 422, 169 N. W. 151, 154 ; Hilton V. Hilton, 
89 N. J. Eq. 182, 104 A. 375, 376, L. R. A. 
1918F, 1174 ; Sivley V. Cramer, 105 Miss. 13, 
61 So. 653, 654 ; Manning V. Kesner, 209 Ill. 
App. 475, 476 ; .Tones V. Stevens, 112 Ohio St. 
43, 146 N. E. 894, 896 ; Acme, Palmers & De 
Mooy Foundry Co. v. Weiss (D. C.) 21 F.(2d) 
492, 493. -

-Pu blic good. Under a statute providing that 
the Public Service Commission shall make 
an order permitting a transfer of the prop
erty of a public utility, when it is for the 
public good, such transfer is for the public 
good whenever it is not contrary to law and 
is reasonable, since it is not for the public 
good that such . utilities be unreasonably re
strained of their liberties. Grafton County 
Electric Light & Power eo. v. State, 77 N. H. 
539, 94' A. 193, 194. 

' GO O D R I G'HT, GOODT tTLE. The fictitious 
plaintiff in the ' old action of ejectment, most 
frequently called "John Doe;" was !!ometimes 
caUed '�Go(Jdright" or "GOodtitle." 

BLoLAw DICT.(3D,E:n.) 
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GOODS� 
In Contracts 

The term "goods" is not so wide as '''chat
tels,'; for it applies to inanimate objects, and 
does not include animals or chattels real, as a 
lease for years of house or land, which "chat
tels" does -include. Co. Litt. 118 ; .  St. Joseph 
Hydraulic Co. v. Wilson,. 133 Ind. 465, 33 N. 
J<J. 113 ; Van Patten v. Leonard, 55 Iowa, 520, 
8 N. W. 334 ; Putnam v. Westcott, 19 Johns. 
(K Y.) 76. 

Goods is a term of variable content. It 
may include every species of. personal prop
erty or it may be given a very restricted mean
ing. Cate v. Merrill, 116 Me. 235, 102 A. 235, 

23-3, 237 ; Canales v. Earl (Mun. Ct. N. Y.) 168 
N. Y. S.  726, 727. 

I n  Wills 

In wills " goods" is nmnen generalissi1nu1n, 
and, if there is nothing to limit it, will com
prehend all the personal estate of the testa
tor, as stocks, bonds, notes, money, plate, fur
niture, etc. Kendall v. Kendall, 4 Russ. 370 ; 

Chamberlain v. 'Western Transp. Co., 44 N. 
Y. 310, 4 Am. Rep. 681 ; F'oxall v. McKenney, 
9 Fed. Cas. 645 ; Bailey v. Duncan, 2 T. B. 
Mon. (Ky.) 22 ; Keys�r v. School Dist., 35 N. 
H. 483. 

In General 

-Go,ods and chattels. ':Phis phrase is a gen
eral denomination of personal property, as 
distinguished from real property ; the term 
"chattels" having the effect of extending its 
scope to any objects of that nature which 
would not properly be included by the term 
"goods" alone, e. g .. , living animals, emble
ments, and fruits, and terms under leases for 
years. Larson v, Judd, 200 Ill. App. 420. The 
general phrase also embraces chases in action, 
as well as personalty in possession. In wills. 
The term "goods and chattels" will, unless 
restrained by the context, pass all the per
sonal estate, including leases for years, cattle, 
corn, debts, and the like. 'Ward, Leg. 208, 
211. 

886 ; -Vlrgtnia-Carolina ·· Chemical Co. ' v. 
Bouchelle, 12 Ga. App: 661, 78 8. E. 51 ; 
Hewson v. " Peterman Mfg. Co., 76 Wash. 600, 
136 P. 1158, 1159 ; Coleman v. St. Paul & 
Tacoma I:.umber Co., 110 .Wash. 2'59, 188 P. 
532, 535 ; Ex parte Holmes, 187 Cal. 640, 208 
P. 39�, 399 ; Basset v. City of Boston, 226 
Mass. 64, 114 N. g. 1OO5 ; Culp v. Holbrotlk, 
76 Ind. App . . 272.' 129 N. E. 278, 280. 

GOO lE. In old English law. A breach in a 
lJank or sea 

:,�'all, or a passage worn by the 
flux and reflux of the sea. S t. 16 & 17 Car. 
II. c. 11. 

G O P H ER H O L I NG.  The " 'gopher hole' 
method of blasting" consists in boring ' holes, 
horizontally into the 'bank of · earth and in
serting therein charges of powder, the explo
sian of which dislodges the bank. Bartnes v. 
Pittsburg ' I ron Ore Co., 123 Minn. ' 131, 1 43 
N. W. 117. 

GO RCE, or GO RS. A wear, pool, or pit of 
water. Termes de la Ley, 

G O R E� In old English law, a small, llarrO\v 
slip of ground. Cowell. In modern land lavi', 
a small triangular piece of la�d, such as may 
be left between surveys which do not close. 
In some of the New England states (as MaiIw 
and Vermont) the term is applied to a sub
division of a county, having a scanty popu�a
tion and for that reason not organized ns a 
town. 

G O RGE. A defile between hills or mountains, 
that is a narrow throat or outlet from a 
region of country. Gibbs v. WilUams, 25 Kan. 
214, 37 Am. Rep. 241. 

GOSS I P R ED. In canon law. Compaternity ; 
spiritual affinity . .  

GO UT. In medical jurisprudence. An in
flammation of the fibrous and ligamentous 
p�rts of the joints, characterized or caused by 
an excess ' of uric acid in the blood ; usually, 
but not invaria'bly, occurring in the joints of 

-Goods sold and del ivered. A phrase frequent- the feet, and then specifically called "poda
ly used in the action of assumpsit, when the gra." 
sale and delivery of goods furnish the cause. 

-Goods, wares, and, merchandise. A general 
and comprehensive designation of such chat
tels as are ordinarily the subject of traffic and 
sale. The phrase is used in the statute of 
frauds, and is frequently found in pleadings 
and other instruments. As to its scope, see 
State v. Brooks, 4 Conn. 449 ; French v. 
Schoonmaker, 69 N. J. Law, 6, 54 Atl. 225 ; 
Sewall v. Allen, 6 Wend. (N. Y.) 355 ; Smith 
v. Wilcox, 24 N. Y. 358, 82 Am. Dec. 302 ; 
Dyott v. Letcher, 6 J. J. Marsh. (Ky.) 543 ; 
Boston Investment CO. v. Boston, 15S Mass. 
461, 33 N. E.  580 ; Com. v. Nax, 13 Grat. (Va.) 
790 ; Ellison v. Brigham, 38 Vt. 66 ;  Banta 
v, Chicago, 172 Ill. 204, 50 N. E. 233, 40 L. 
R. A. 611 ; First Nat. Bank of Stephenville 
v. Thompson (Tex. Com. App.) 265 S. W. 884, 

GOVE R N M E NT. The regulation, restraint, 
supervision, or control which is exercised 
upon the individual members of an organ� 
ized jural society by those invested with 
authority ; or the act of exercising supreme 
political power or control. Chicago, B. & 
Q. R. CO. v. School Dist. No. 1 in Yuma 
County, 63 Colo. 159, 165 P. 260, 263. 

The system of polity in a state ; that 
form of fundamental rule� and principles by 
which a nation or state is governed, or by 
which individual members of a 'body politic 
are to regulate their social actions ; a con· 
stitution, either written or unwritten, by 
which the rights and duties of citizens and 
public officers are prescribed and defined, as 
a monarchical government, a republican gov-
ernment, etc. Webster. 

' 



An empire,. kingdqm� ' State or tJiaepend-", 
ent pOlitieaf' com munity; as in the" pllra'Se; 
"Compacts ' between : 'independent goveni.i 
m ents.'" ' ' ' , , 

The sovereign ' or supreme power' in 'at ' state 
or nation. ' 

, -

The m aehinery ' b� which the ' Sovereign 
power in a ·  st.ate expresses its will' an'd exer
cises its functions; '  or the; framework of po-. 
Utical inStitutions, departm ents, and offices, 
by m e,ans of which the execu'tive, judicial� 
legislative, and administrative ,'busin'ess of 
the state 'is carried on. 

" , 

The whole class or body of office-holders 
or functionaries consideretl in, ·� a�grega:te, 
upon whom , 'devolyes ,the executive; j1;Ldlei8J., 
legislative, and , admjnistrative. 'business, pf 
the state� Stokes : v. United States .(C. �O. A.) 
264 F. 18, 22. . 

In a. c911oquiat sense, the , ,United States 
or its represe ntatives, considered as: t�e p.ro� 

, ecutor in a crim inal action; as in the phrase, 
"the government objects to the 'witness��' 

-Federal government. Th� .governm'e�t of the 
United Stat-es of Ameriea, as distingu1Shed 
from the governments of the sever�l states�: 

-Governmerit annuities- soote,ties. These so� 
cieties are for-m ed· in England : under , 3 & 4  
Win. IV. e. 14, to enable the ,industrious �lass," 
es. to, ma,ke provisions for themselves ·by plU."
e,hasing, on advantageons terms; a govern� 
m ent annuity for life or term of years. · By 
16 & 17 Viet. c., 45, this act, �s well as 7 &  8 
Viet. c. $3, am ending ' it, were repeai�d; ' aild  
the, whole law in ' relation to' 'the purcIl!ase ()f 
government ' annuities, thrOtigh tlle : medium 
of savings banks, was cOIlsolidated; And by 
27 & 28 Viet. c. 43, a<1<UtiQnal faeiJitl�� ,:wer� 
afforded for the purchase of sUch' annuities.': 
and for assuring payments of money on death. 
Wharton. ' I · • : ; n· · ) 

""-!'Government de .taoto. A ,government 'of fac;4 
A, governmellt' aemalEy ' exercising , power and 
control .in the , state',' , as opposed to, itbe ' tme 
and 'lawfUkgovernment ; a: government Dot 
established according to the constituti()h , of  
the state, or not lawfully entitled to recogni
tion 'Qr supreJn'aty; buCwhiciFhtl'B n��rmet 
less ' supplrl'x\ted bt ' displac�d the goir'ernment 
de: jUre: " ' A' governriieitt deezned' ttnlawful; oi' 
d�e'med ' ; Wfotigful , dr 'uhjust; whien; 'never
tlieles�;' re;ceives presently habitual obedience 
troni the bttlk' of the' 'eomiilUriity; Atrst: 'Jur .. 
32�; " There ar'e several 'de�rees of wbat ' is 
called "ae 1acto g6��rnmeilt:;" ' "  SlI�h 'a 'gOl'
eminent; in its ; highest : degree, assumes a 
charaCter ' verY i Closely' resembling th'at ' of' . a 
lawful' government. ' This 1s when tHe usurp
ing ' gov�rnmtmt" eipe1s tile: ' regrtlaT' ' author
ities , from ' tneir i customary seats :4nd' :flinc
ti<ms, air�f�sblb1ishes 'itself iIi their place', and 
so beComes 'the aettitll g�vernmeht of : a! 'coUli
try. ' Tire' arstmgmshlng'charactensiiit! of iSuch 
a �oveninieiit"1ilf t'lia t i!adlH�ilents � 'fu' W -in' \ltar e ' , ' ' , . , , ' . 

against the governmeiit' �tl� )j�1·e ·OO n6t''ifiebt 

the penalties of treason ; and, under. 1:!enain 
lim itations, obligdtiorls , assumed by it in be
hf4� ¢ the, eountrY ,9r other)Vise. will, in gen
eral, be , respected , :by , �h� . gOVernment ,  de 'Jure 
W h�ll . • ref?tored. 

But there is another description of government, 
called, also by publiCists a " government de facto," 
but which might, 'perhaps, be more aptly denomf
nated a " government · of paramount force�" Its dis
tinguishing characteristics are (1) that its exist
ence is maintained by active military power, with
il� the territories, and against , the rightful , author
itl, of an :  establisb�d aJl,d iawtul governD?-�nt ;  and 
(2) that, while · it . exists; ' it . must necessarily be 
obeyed in 'civil m�tt�rs �y 'priv-ate citizens who; ' by 
acts' of obedience, rendered in submis�ion to such 
force, ' do not become responsible, ,as wr.ong-doers, 
for those acts, though not warranted by the ,laws 
of the 'rightful governm�n1l.· Actual governments 
of this sort ar� ,

established
, 
,over " districts differing 

greatly in extent 'apd condiUons; They_ are usually 
administered ' directiy by ' , military , authority, 

. 
but 

tliey may , be administeredj also, by civil authority, 
supp(}rted mote ' or , less by military force. Thoring .. 
ton v. Smith, 8. Wall; ,8, 9, 19 , :4 Ed.' 361. Th� term 
"de facto/' . as , d€i$Crlptive. of a' government, , has no 
welHlxed and, definite, sense. It Is perhllPs, most 

. correptly used as , sigJ;l.ifying a government complete
lY, though only teIriPorarily, established in the place 
of the lawful or regUlar government, occupying its 
capitol, and exercising its power, and which Is ul
timately ovetthrown;, ·and the' authority of the gov
e11lment . de ,  jure re-estabIished. ,, :r'holDas

, 
v. Taylor, 

� Mi�. 6'51, 703, ' 2  Am. Rep. 626. " ' � , " , 

,A , government d�, .facto , is , a governm@t that UD
lawful�y gets the, p'os�ssion and control of the right
ful legal , goverpment, and maintains itself there, by 
force '  and arms, agalnst the will of such legal gov
ernment, arid' cilaiDlH to exercise " the powers there
of. ' Cliish61ni v: Colema'n, 43 Ala. 204,' 94 Am; Dec. 
6,77. '. And ' see 'f\lrther Smlth ' v. Stewart, 21 La. Ann. 
6�, 99 Am-. Dec. '109 ;  Williams v. Bruffy.. 96 U. S. 
Us" 24l eLi : Ed., 716; , Keppel v. Railroad, Co.� 14 ,Jred. 
CMI. ,357. 
...:.G.overn ment de ju",. A government of' i:ight; 
the;, t�e nnd ' l�wful goverIiment ; ' a ' govern
ment ' esta:bIished according' to ' the ' constitu
tIon, ofthe stat�, and lawtnny ent1t1ed 'te 'rec� 
ognition and suprem acy and the administra-
t;ip� , ,9�} ,�he ,  st�F�t. b�� ;'Ypi�J;1 , ��: �Ht���� (,!u.� 
�� fr(),� p(),\vE:1�'\' 9.1:, �()n.t�,c;>l. , A. ,gofepllnent 
q��W�d l�'rt:W' ; r?r� lq���� ��g1itfu.1 , o� '  ju�, 
which, nevertheless, has ,been supplanted or 
displaced,; that! :is ito -say; wJlicb:! ;recehes, ;not 
pr.esently (althongb ' it received i ��rmerly) 
ba!bituaL obedien,ce: from the bUlk ,of the ,oom
muniiy. , , ·Aust. ,Jur. 324 .. ; 

�Lrica{ gov,��:nmeg:t,. i ' 11le '  gpv,�r;�in�nt or ad
:qlinls�r,a�1on ' qf a ,  �al·ticplar • ioc�ity; . espe
ciallY�' :th.e,gov�rnm�ntal a�t�oriti pf a nn�n19-
iPaI, ,�orp?��ti�n; :a;s ,� . P�� Qr (!ounty" orer its 
10<::11 and in$Jlvidl,lal '  affairs, exercised , ii},  vir
t� of pqwer .'de��gated, to it �fqr th;a(puf.pos,e 
by {be :gene�a(go;vernment of the s't.ate or' ha-t; " "  ' " .  , ' , ' " ," " . . , ' " ' . ' ,  ' "  '" , . '  " "  
l�p,. , " . " , : � , / .! , ,', . , ' i 

'�M1Xed; lrovernnient. A form ' of g6vernment 
c'omt>iIiiTig a:&m;e df tHe' :featlll-es: of 'twd 'ot all 
df th� ;llli�e'lprihiary ·fbtms-," th.,: irlo'naPcbj-, 
.itHst6Crli'CY't:\andttl�t>dcYf d i  ! 1 ' l " l ll" Yi' ',-
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.o....RepooH81a1i -- ,evernm.nt. One in · ,,,bleb tile 
powers: l')f;·soivereignty are vested In the;people 
and are exercised by the people, either · di� 
rectly, or through representatives chosen by 
the people, to whom those: powers are special
ly delegate�. Black,. Con st. Law (34- Ed.) 309 ; 
In re Duncan, 139 U. S. 449, 11 Sup. Ct. 573, 
35 L. Ed. 219 ; Minor v. Happersett, 21 Wall. 
175, 22 L. Ed. 627. 

GOVERNOR. The title of the chief execu
tive in each of the states and territories of 
the United States ; and also of the chief mag
istrate of some colonies, provinces, and de
pendencies of othe� nations. 

GRABBOTS. Oilmill motes, composed of 
small particles of refuse cotton, detached 
from, but left with, the seed in the first gin
ning process and generany separated and re
covered by a process of reginning. Chicago, 
H. 1. & P. Ry. Co. v. Oleveland, 61 Okl. 64, 
160 p� 328, 330. 

GRACE. This word is commonly used in 
contradistinction to "right." Thus, in St. 2-2 
Edw. III., the iord chancellor was instructed 
to take cognizance of matters of grace, 'being 
such subjects of equity jurisdiction as were 
exclusively matters of equity. Brown. 

A faculty, l;icense, or dispensation ; also 
general and free pardon by act of parliament. 
See Act of Grace. 

For Of Grace, see that title. 

G RACE, DAYS O F. Time of indulgence 
granted to an acceptor or maker for the pay
ment of his .bill of exchange or note: It was 

\ originally a gratuitous favor, (hence : the 
name,) but custom has rendered, it a legal 
right. .. _ 

Grades 'ot crime, ; in; legal parHince, are al
ways spoken ,of and understood as higher or 
lower - in grade, or. · degree� according to the 
measure of punishment attached and , meted 
out on conviction, and the consequences re
sulting to the party convicted ; People v; 
Rawson, 61 Barb. (N. Y.) 619. 

Rank, status, -position. Leitch v. Gaither, 
151 Md. 167, 134 A. 317, 318. 

GRADE CROSSI N G. A place where one 
highway crosses another : in particular, a 
place where a raIlroad is crossed .at grade by 
a public or private road, or by another rail
road. The term is most frequently used with 
reference to the crossing of a public highway 
by a railroad. Armour &, Co; v. New Yorl{, 
N. H. & H. R. Co., 41 R. T. 361, 103 A. 1031, 

' 1033. By a railroad grade crossing is meant, 
not where a railroad crosses a highway at 
grade, but where two lines ·· of railway cross 
at grade. Poole v; Boston &0 M. R. R., 216 
Mass. 12, 102 N. E. 918, 919; 

GRADUATE. One . who has. taken a degree 
in a college or university. It is said to be a 
word of elastic meaning, involving infinite 
variety in the methods and standards of 
graduation which may be adopted ; State v. 
Ins. Co., 40 La. Ann .. 46.3, 4 South. 504 ; Valen
tine v. IndependeI;lt School District of Oasey. 
191 Iowa, 1100, 183 N. W. 434, 437. 

GRADUS. In the ch;il and old English law. 
A measu�'e of space. A degree of relation
ship. 

A step or degree generally ; e. g., graiJ,u8 
honorum, degrees of honor. ·Vicat. A pulpit ; 
a year ; a generation. Du Cange. 

A port ; any place where a vessel can be 
brought to land. Du Cange. 

G RADAT I M  •. In old English law. By de- G RADUS PARENTELJE • .  A pedigree ; a ta.grees or steps ; step by step ; from one degree 
to another; Bract. fol. 64. _ 

ble of rel�tion�hip. 

GRADE, v. To establish a level by mathemat
ical points and ,lines, and th"m to bring the 
surface 'Of the street or highway· t'O the l�v:el 
by the elevation or depression of the natural 
sui'face to the line fixed. Gas & Electric Se

curities Co. v. Manhattan & Queen:s Traction 
Corporation (C. O. A.) .200 F�',�25; ;009 � ;  "Lonis,. 
ville & N. R. Co. v. State, 137 Tenn. 841, 193 
S. ,V. 113 ; Washington Water Power Co. v. 
City. of Spokane, 89 : Wash.: U9" 154, pj . 329, 
330 ; Giles v. City of Olympia, 115 Waslt 428, 
197 P. 631, 633, 16 A. L. R. 493 . •  

GRADE, n. Used in reference to streets. 
(1) . The line of · the street's inclination from 
the horizontal ; (2) a part of a street in
elined from the horizontal. Cent. Dict. That 
is; it sometimes Signifies the line established 
to guid.e · future construction, and at . other 
times, the street wro�ght to the line ; Little 
Rock v. Ry. Co" 56 Ark. 28, 19 S; W. 111·; 
:Austill v. Tillamook City, 121 Or. 385, ·254 -P. 
819; ,824. 

G RAFFARI US. In old English law. A graf. 
fer, notary, or scrivener. S1. 9 H�. VIII. 
c. l. ' 

G RAFFER. A notary or scrlvene.r� Soo' St 
5 Hen. VIII, . c. 1. The word is a corfuption 
-of the French "gretlier,"" (q. v.y -':, ,: :' , ;) 

• 
:. , f . ;  � 

GRAFFI UM� : A writing"book, register,,', or 
cartulary of deeds and evidences; Cowel1� ; 

GRAF I O. A baron; inferior ' to a count. A 
fiscal judge; An adYocate.; (Spelman ; CQw-eU. 
GRAF-r., _ .A ��ml �S�d in equity to dEmote: the 
confirmation, by relation back, of the right 
of a mortga:g�e in: 'premises to 'whicb, . at the 
making of · the. mortgage. the ; mortgagor J/iad 
only au imperfect. title;- bu.t to which the lat,. 
tel' has since, acquired 'a good title. 

Adva.n41ge or; personal . gain received . be,. 
cause of peculiar: ,position or' super.ior influ
ence of one holding position of trl:lst and ceu
fidence without · l·enderinK compensatory serY,. 
ices; or dishonest transaction in relation to 



GRAIN 

public or official acts, and sometimes implies 
theft, ('o,rruption, dishonesty, fraud, or. swi,n
dIe, and always want of integrity. Mount v; 
Welsh, 118 Or. 568, 247 P. 815, 822 ; Cooper 
v. Romney, 49 Mont. 119, 141 P. 289', 291 ; Gill 
v; Ruggles, 95 S. O. 90, 78 S. E. 536, 540. 
GRA I N. In Troy weight, the twenty-fourth 
part of a pennyweight. Any kind of corn 
sown in the ground. 

G RA I N  RENT. A payment for the use of land 
in grain or other crop s ; the return to th� 
landlo.rd paid by croppers or persons working 
the laJld on shares. Railroad Co. v. Bates, 
40 Neb. 381, 58 N. W. 963. 

G RA I NAG E, An ancient duty in London un
der which the twentieth part of salt imported 
by aliens was taken. 

G RAMMAR SCH O O L. In England, this term 
designates a school in which such instruction 
is given as will prepare the student to enter 
a college or university, and in this sense the 
phrase was used in the Massaehusetts colon
ial act of 1647, requiring every town contain
ing a hundred householders to set up a "gram
mar school." See Jenkins v. Andover, 103 
�Iass. 97. But in modern American usage 
the term ' denotes a school, intermediate be
tween the primary school and the high school, 
in which English grammar and other studies 
of that grade are taught. 

Gram matica falsa non vitiat chartam. 9 Coke, 
48. False grammar does not vitiate a deed. 

G RAMMATO PHYLACI UM.  (Grieco-Lat.) In 
vhe civil law. A place for keeping writings or 
records. . Dig. 48, 19, 9, 6. 

G RAM M E. The unit of weight in the metric 
system. The gramme is the weight of a cubic 
('entimeter of distilled water at the tempera
ture of 40 C. It is equal to' 15.�41 grains 
troy, or 5.6481 drachms ' avoirdupois. 

G RANATARI US. In old English law. An 
officer having charge of a granary. Fleta, lib. 
2, c. 82, § 1 ;  Id. c. 84. 

GRAND. n. In cant of gangsters, thieves, 
and underworld, one thousand dollars. 

As to grand . "Assize," "Bill of Sale," 
"Cape," "Distress," "Jury," "Larceny." and 
"Serjeanty," see those titles. 

G RAND COUTU M I.ER. A collection of cus
toms, laws, and forms of procedure in use in 
early times in ETance. See Coutumier. 

G RAND DAYS. In . English practice. Cer
tain days in the terms, which are soleinnly 
kept in the inns of court and elhancery, viz., 
Candlemas day in HUary term, Ascensi-on day 
in Easter, St . .John the Baptist day in Trin
ity, and All Saints in Mich.aelmas ; wbich are 
diel non ' juridici. Termes de la Ley ; Cow
ell ; Blount. They' . .  ;are dtlYS" set 

'apart for 
peculiar festivity ; the members .of the . Te-
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spective inns being on such occasions regaled 
at . their · dinner in, the hall, with more than 
usual ·sumptuousness. Holthouse. 

GRAND REMONSTRANCE. A constitutional 
document passed by the British House of Com
mons in ,November; 1641. It was in bhe nature 
of an ap�al to the country, . setting forth 
political gl;ievances. It consisted of a pre
amble of 20 clauses and the body of the re
monstrance with 206 clauses, each of which 
was voted separately. Its first remedial meas
ure was against papists ; its second demand
ed that alf illegal grievances and exactions 
should be presented and punished at the ses
sions and as.s.izes and that judges and jus
tices should be sworn to the due execution of 
the Petition of Rights and other laws. The 
third was a serIes of precautions to prevent 
nhe employment of evil councillors. See r.ras�· 
well-Langmead, Engl. Const. Hist. 464 ; 
Forsher, Grand Remonstrance. The text will 
be found in History for Ready Reference, II" 
833. 

G RAND-STAN D  PLAY. In baseball, etc., a: 
play made more Showily than necessary in 
order to draw the applause of those in the 
grand stand ; hence, figuratively, an act done 
to draw applause. Webster, Dict. A state
ment that a judge made a "grand-stand play" 
by his decision in a pending case constituted" 
contempt, for the words convey the idea that 
the judge was playing to the multitude, and 
Simply making such decision as would be
pleasing to them, regardless of the law. Peo
ple v. Gilbert, 281 Ill. 619, 11 8 �. E. 196, 20{L 

G RAN DCH I LD. The child of one's child_' 
The word may, however, be enlarged by con
text. Ball v. Weightman, 273 Pa. 120, 116 A_ 
653, 654 ; Davidson v. Blackwell, 152 Ga. 48, 
108 S. E. 469, 471 ; Iii. , re McKim'S Estate,.. 
185 N. Y. S. 767, 768, 115 Misc. 720 ; Jenkins
v. Harris, 135 Miss. 457, 100 So. 280 ; In re 
Van Wyck's Estate, 185 Cal. 49, 196 P. 50, 53 ;: 
Von Fell v; Spirling, ' OO  N. J. Eq. 20, 124 A. 
518, 519 ; Rhodes v. Williams, 143 Ga. 342',. 
85 S. E.  105, 107 ; Splitdorf Electrical 00. v_ 
King, 90 N. J. Law, 421, 103 A. 674. 

G RANDFATH ER. The father of either of' 
one's parents. 

G RANDFATH ER C LAUSE. A clause intro� 
duced into several of the constitutions of the 
southern states, limited the right to vote to> 
those who can read and write any article 
of the constitution of the United States, and' 
have worked or been regularly employed in 
some lawful employment for the greater pai·t 
of the year next preceding the time they ot-
fer to register unless prevented from labo,l" 
or ability to read or write by pihysicru dIs-
ability, or who . own property assessed at 
three . hundred dollars upon which the taxeS
have 'been paid ; but those who have served 
in the army or navy of the United States or-
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In the - Confederate States in time of war, 
their lawful descendants in every degree, and 
persons of good character who understand 
the duties and obligations of citizenship ' un
der a republican form of . government were 
,relieved. from the operation of this law. In 

1902 nine-tenths of the negroes of Alabama 
were thereby disqualified. In Giles v. Har
ris, 18� U. S. 475, �a S. Ct. 639, 47 L. Ed. 009, 
a negro filed a bill in equity praying that the 
defendant board of registry be required to 
enroll his name and those of other negroes on 
the voting list and t11a t certain sections of 
the constitution of Alabama be declared void 
as contrary to the XIVth and XVth amend
ments to the federal constitution. The bill 
was dismissed on the ground that equity has 
no jurisdictio;n over political matters ; Brew
er, Brown, and Harlan, JJ., dissenting. 

GRANDMOTH ER. The mother of either of 
one's parents. 

G RANGE. A farm furnished with barns, 
granaries, stables, and all conveniences for 
husbandry. Co. Litt. 5a. 

,GRANGEAR I US. 
farm. 

A keeper of a grange or 

G RANGER CASES. A name applied to six 
cases decided by the supreme . court of tl1e 
United States in 1876, which are reported in 
Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77 ; 
Chicago, B. & Q. R. Co. v. Ierwa, 94 U. S. 155, 
24 L. Ed. 94 ; Peik v. Ry. Co. ,  94 U. S. 165, 
24 lJ. Ed. 97 ; Chicago, M. & St. P. R. Co. v. 
Ackley, 94 U. S. 179, 24 L. Ed. 99 ; 'Winona 
& St. Peter R. Co. v. Blake, 94 U. S. 180, 24 
L. Ed. 99 ; those most frequently cited being 
Munn v. Illinois, and C., B. & Q. R. Go. v. 
Iowa. They are so called because they arose 
out of an agitation commenced by the grang
ers which resulted in the enactment of stat
utes for the regulation of the tolls ang charg
es of common carriers, warehousemen, and 
the proprietors of elevators. The enforcement 
()f these acts was resisted and their consti
tutionality questioned. The suprenie court 
affirmed the common-law doctrine that pii
,vate property appropriated by the owner to 
a public use is thereby subjected to public 
regulation. They also held that the right of 
regulation was not restrained by the prohibi
tion of the fourteenth amendment of the fed
eral constitution against the taking by the 
states of private property without due process 
of law. A text writer, who was at that timeJ 
a member of the court, says of these cases : 

A· transfer by deed of that which cannt>t be 
passed. by' livery. Williams, Reai Prop. 147� 
149 ; :..,-ordan v. Indianapolis Water Co., 159 
Ind. 337, 64 N. E. 680. " 

. 
An act evidenced by letters patent und�r 

the great seal, granting something from the 
king to a subject. Cruise, Dig. tit. 33, 34 ; 
Downs v. United States, 1 13 Fed. 147, 51 C. O. 
A. 1oo. 

A technical term made use of in d'eeds of 
conveyance of lands to' import a transfer. B 
Washb. Real Prop. ' 378-380. 

'l'hough the word "grant" was originally 
made use of, in treating of conveyances of 
interests in lands, to denote a transfer by 
deed of that which could not be passed by 
livery, and, of course, was applied O'nly to in
corporeal hereditaments, it has now become 
a generic term, applicable to' the transfer of 
all ClHS�S of real property. 3 Washb. Real 
Prop. 181. 

As distinguished from a mere license, a grant 
passes . some estate or interest, corporeal or incor
poreal, in the lands which it embraces ; can only 
be made by an instrument in writhig, under seal ; 
,and is irrevocable, when made, unless an express 
power of revocation is reserved. A license is a 
mere authority ; pa!,!ses no estate or interest what
ever ; may be made by parol ; is revocable at will ; 
and, when revoked, the protection which it gave 
ceases to exist. Jamieson v. Millemann, 3 Duel' 
(N. Y.) 255, 258. 

The term "grant," in Scotland, is used in 
reference (1) to original dispositions of land, 
as when a lord makes grants of land among 
tenants ; (2) to gratuitous deeds. Paterson. 
In such case, the superior or donor is said to 
grant the deed ; an expreSsion totally un
known in English law. Mozley & Whitley. 

By the word "grant," in a treaty, is meant 
not only a formal grant, but any concession, 
warrant, order, or permiSSIon to survey, pos
sess, or settle, whether written or parol, ex:
press, or presumed from possession. Such a 
grant may be made by law, as well as by a pat
ent pursuant to a law. Strother v. Lucas, 12 
Pet. 436, 9 L. Ed. 1137. And see Bryan v. Ken
nett, 113 n. S. 179, 5 S. ot. 413, 28 L. Ed. 908 ; 
Hastings v. Turnpike Co;, 9 Pick. (Mass.) 80 ; 
Dudley v. Sumner, 5 Mass. 470. 

Il'or office grant, see Office. 

-G rant and dem ise. In a lease for years 
these words create an implied warranty of 
title and a covenant for quiet ' enjoyment ; 
Stott v. Rutherford, 92 · U. S. 107, 23 L. Ed. 
486. 

"But these decisions left undecided the ques- -Grant an d to freight Jet. Operative words in tion how far this legislative power of regula-
tion belonged to the S-tates, and how far it 

a cha rter party, implying the placing of the 
vessel at the disposition of the charterer for was in the congress of the United States'� ; the purposes of the intended voyage, and gen-

Miller, Const. U. S. 397. erally, transferring the possession. See Chris.-
G RANG I A. A grange. Co. Litt. 5a. tie v. I.Jewis, 2 Brod. & B. 441. 

G RANT. A generic term applicable to all -G rant, b argain, and sell. Operative words in 
transfers of real property. 3 Washb. 'Real conveyances of real estate. See Muller Y. 
Prop. 181, 353. Boggs, 25 Cal. 187 ; Hawk v. McCullough, 21 



11,1.- 221 ;  Ake ,v. Mason, 1Ol1 Pa. 2� �J;J.ttle v. 1'itfOpp..\'�4�· 'P�. ,�, "  �l, A." 9it.1� ,��; ,  ' l3el� . y. 
�n(!rpft," .� {)kL; :�OO.,; , 100, ,p. 591, �597r ; 'fal
bert v. ,Grist, 198 Mo. App. 492, ,20,\ S.-JV. 906, 
907 ; Mackilltosh v� Stew�r�, , 18f Ahl. 328, 61 
so� 95Q, 957 ; Jones v. G�llagher, 54 ,Oklo 611, 
15� P.A)5�, .554 '; , ttl,(:lede, Laundry .Co. v. Fren
d�nstein, -179 ¥�. :+ItP. 175, 161 S . .  W. 59:3, 1')9;6. 
�Grant: . of, p�rsonal

, 
property. A ,method 'of 

�ransferrittg :p�rsonal property, ' dIstinguished 
lrom a gift by" b�ing':ahY�Ys founded rin soIl!e 
considerati-on or equivalent. ' 2'in. Comm. �4(}, 
:441. :Its proper legal deSignation is an "as
signment;" ; or "bargaiIi and sale." 2 Steph. 
C()Irim. 1:02. ' , , ' 

G� TU ITQlIS •. , W,lt�9:ut" ,  �J��l�" lor" �eg:¥ 
�pnsid�ation. , A  '.: term,:  �;PJ?q� �() :�ee'ds ,9'� 
�onv�yance and to bailIne:j1ts and .. �the;r c,on-
tracts. , , , . . . , .  ' :; ,  ' ' , ,� , ', ' , " ' , ' 

I n  O ld E,ngJish :I:-�W ' . , 
Voluntary ; . without, force; :fear, or favor. 

Bract. fols. 11, · 17. 

As to gr;ltuitous "B;ail�e.nt," ., " Contract," 
and "Deposit," �e , those titles. 
GRAVA. In old Erig�sh .law. A. grov.e ; , a  
�mall wood ; a coppi��, or ' th.icket . 00:. Litt. 
:4:0., . " 

, , ' , ' , ' 
.A, tl1ick wood of ,high trees. " Blount. 

-Gran,f .. to uses. The , 'common grant with ,G RAV,AM EN. , ' Tll� ,  burden or. gist of a 
uses, ' s'upel'added, which, has' , beeome the fa- cli�rge ; ' the grievanee or" 'injury specially 
vorite mod:e 'of transferring realty in England. complained of. ' ; , " , 
Whar,ton. ' ' � n Engllsh ,  £cate'Slutleal Law. " 
-Private land grant. A grant by a public au- A 'grievance complained of by the thority vesting title to public land- in a pri- before the bi��9PS �n convo-cation. 

clergy 
vale' (natural) . person; United Land Ass'n v. 
R;hight, 85 Cal. 448, 24 P. 818. • GRAVATIO. In 91d Ellglisll laj-v. An accus\a

tion or impeaehmeIit." r.eg� Ethel. e; 19� -Publio ' grant. ' A grant fi'oIIi �the public ; a 
gr�ntof a power, license, 'privilege, or prop- GRAVE. A sepulcher. A piac� 'where a d�aa edi, , from the . state or gqv:ernmeht to one or b . .  d ' 
'more individuals, contained iIi or ;shown by a ody l� }

.pterre . 
� , " - , , 

record, convceyance, patent" charter, etc., GRAvEL. ' Sm,all stone's, or fragments ·of 
GRANTEE. stone o.ften inllermlx'OO W;ith particles of sand. The person to whom a grant is Fellows v. ,Dorsey, '171' Mo. App. 289; 1M .s. mMe. ; 
;GRAN"O�� The, ,person by whom a ,  grant, is 
ma!\-e. , 

W. 995, 1000. , ' I  , 

GRAVEL ' P IT. An excava:tion ' fTom WhiQh 
g;ravel is reDi(jved� W �er ·; v. ' Dwelle, 187 

GRAN;rZ. In old Engli�h law . . Noblemen or Iowa, rl384, 1175 N. 'W. 957, 964.-
gra,ndees., .racOb: ' '. ' '. " 
GRASS H EARTH. In old records: The graz
'ing or turning up the earth �ith a plow. .The 
name 'of a ctistom,ary :servic� for infen-or ten
ants; to " bring their plows, and do one day's 
\Vor� for theiIf lords. cOwelL '; , ' 

• , j • • 1 • • � 

'GRASS W·EEK. ' Rngatioll week, so calle(l nn
cienltly rin :tJhe Inns .of colil'ft aM Chancery. 
GRASS" W,I OOW. , A ,slang ,term,·for a wom:J.n 
separated from : l1er hu,sbandJ)y abandonment 
or prolonged absen� ; " a  w,oman living apart 
from her husband. Webster. A divorcee. 

GR.As.sON� .or .G�A$SU,M. A ; 1ine paid ' upon . the , tran�er of , cqpyh-old, ,estate. 

G RAT I F I CAT I6N�  A gratuity ; a recolll
pense or reward for services or benefits, given 
wiun tartly, without solicitation or , promise. ' 
G,aATJS. )j"'reely ; gratuitqusly ; without re-
war:d or consid�at�J:l' , : . , ' . , 
GRA tiS  >0 I'CTUM� .A �6IUiiiary assertion ; a 
statement which Q party is not legaili bound 
,�� m�� .or �n :�;�h. �� i�!i'eo�ht4l .t0;p���,� 
3rcc�pa�f·, ,� ,��ent! . .  �w.·,,,4SP:; , . l\1�ppI;lrY" Y,' 
Wap�QP'i �,M�t£., {l\:Jra��",), 26� .. �9 r41J1'(�!?'7�J'.�. 

QRAVEN DOCI(. A :'gi'av,� , ,dock" Is diS
ti!iiuished frp'm a ', ' " fi()�lting : .doCk,". ' in that 
it . is.- wrmanen tly attached , to" and in . that 
malllier is, a .part of· land. , - �ut1er v. Robins 
ti� :l)0.ck' & Repair 00., 240 k Y. 23,147 N. J!1. 
2.'35 ; " ManUfactui'ers; LiabUity Ins. Co. v. 
�U�0», i�9: �,nS!!. �, �22'N. Y. S. 394 . 

G.RA\fEYARD.' .A. 'cefu.eterY'; ;a place for; the 
interment · 0.1 dead hodies ;! sometiines de
filled' in sta tlites as -it. phtce where 'a; minimum 
numb�'r of pers�ms (as "six or more"') are 
buried. See Stoektoil v; Weber, 98 Cal. 433, 
33 P; 332 ; PeterSoD: \-:' Stolz (Tex. 'elv. App.) 
269 8. W. 113, 117 ; Gray v. CraIg, lU3 Kan. 
100, 172 P. 1004, : 1005� , 
G RAV:EYARD I NSURANCE. A tel'm applied 
to insurances fraadnlently ,obtained .(as, by 
false 'personation q:r other meanS) , on the Jives 
of . infants" very aged ;persons, or, those ' in · the 
last stages of , disease,;' Also oceasionally ap
plied t(') an Insur·anee eompany which , writes 
wager ·· p&Hdesi takes , extra-hazardous risks, 
or otherwise exceeds, tIre Umits Qf;pr-ndent aDd 
legitimate , busi:t}esE!. See McCJlrtY:� App�a!, 
4 A. 925,' 110 P'. 379. : : : '. /, " ' " " Y , ' : ,, 

����l�;,� :nr���_!. : ,gr�� ; ;l�';pr�(d,���-
nun�, to 'the grIevoUS damage. )� �e, 04Q .. i 



am" ' 

G'R.a1-V'IUS. " Ai 'g'i-bf ;' ; : a  eJt!� ma�te or 
officer. A ternt derlved frOm tJie.n1ore anei�Dt 
'-'(Jro;jio/' and used ' in .combina:tion with vari
ous other words, as an offi.dill title in GeT
many ; as Margraviu8, Rheing'raviU8, L(1IJta· 
graviu8, etc. Spelman. 

G ravius eat dhinam quam temporalem lredere 
majestatem. It is more serious to hurt divine 
than temporal majesty. 11 Coke, �. 
G RAY'S I NN. An inn of court. See Inns of 
Court. 

G REAT. As used in various compound legal 
terms, this word generally means extraordi
nary, that is, exceeding the common or ordi
nary measure or standard, in respect to phySi
cal size, or importance, dignity, etc. See 
Gulf, etc., R. 00. v. Smith, 87 Tex.' 348, 28 
S. W. 520 ; San Christina Inv. Co. v. City 
and County of San Francisco, 16.7 Cal. 762, 
141 P. 384, 388, 52 L. R. A. (N. S.) 676 ; 'ViI
li�mson Inv. Co: v. Williamson, 96 Wash. 529, 
165 P. 385, 389 ; American Express Co. v. 
Terry, 126 Md. 254 , 94 A. 10'26, 1030', Ann. 
Cas. 1917C, 650. 

For pre8umPtion great, see Proof. 
As to great "Care," "Ponds," "Seal," 

" Tithes," see those titles. 

GREAT CATTLE. All manner of beasts ex
cept sheep and yearlings. 2 Rolle, 1173. 

G R E1AT CHARTER. Magna Gharta (q. 'V.). 
G REAT-G RANDCHI LDREN .  Children of 
one's grandchildren. Jenkins v. Harris, 135 
Miss. 457, 100 So. 280. 

G REAT LAW, THE, or "The Body of Laws 
of the Province of Pennsylvania and Terri
tories thereunto belonging, Past at an As
sembly held at Chester, aUas Upland, the 7th 
day of the tenth month, called 'December,' 
1682." Tris was the first code of laws es
tablished in Pennsylvania, and is justly cele
brated for the provision in its firSt chapter 
for liberty of conscience. 

G REAT SEAL. A seal by virtue of which 
a great part Df the royal authority in Eng
land is exercised. The appointment of the 
lord high chancellor, or lord keeper, is made 
by the delivery of the great seal into his cus
tody. There ia Dne great seal for all public 
acts of state which concern the United King
dom. The seal of tJ?e United States, Dr of a 
state, used in the execution of commissions 
and other public documents is usually termed 
the great seal Df tlie United States, or of the 
state, as the case may be. 

GREAT T ITHES. In ecclesiastical law. The 
more valuable tithes: as, , corn, hay, and 
wODd, 3 Burn, Eccl. Law, 680, 681 ; 3 Steph. 
Com. 127. See Tithe. 

GREEK' eftOSS� See' Cross. 

GREEK I{ALEN.DS. , A (wUoquial ex,pressiG-D 
to' signify a time indefinitely remote, there 
being nO' such division of time known to' the 
Greeks. 

GREEN C LOTH.  In English law. A board 
or court Df justice held in the countinghouse 
of the king's (or queen's) household, and com
PO'sed of the lord steward and inferior officers. 
It takes its name from the green cloth, spread 
over the board at which it is held. Wharton ; 
Cowell. 

GREEN SI LVE.R. A feudal custom in the 
manor Df Writtel, in Essex, where every ten
ant whose front door Dpens to Greenbury shall 
pay a half-penny yearly to the IDrd, by the 
name of "green sHver" or "rent." Cowell. 

G R EE N  WAX. In English law. " The name 
of the estreats in the exchequer, delivered to 
the sheriff under the seal of that court which 
was impressed upon green wax. 

G RE EN BACI<. The popular and almost ex
clusive name applied to all United States 
treasury issues. It is not applied to' any oth
er species of paper currency ; and, when em
ployed in testimO'ny by way Df description, is 
as certain as the phrase "treasury notes." 
Hickey v. State, 23 Ind. 23. And see U. S. 
�. HO'well (D. C.) 64 F. 114 ; Spencer v. Prin
dle, 28 Gal. 276 ; Levy v. State, 79 Ala. 2'61 ; 
Cook v. State, 130 Ark. 90, 196 S. W. 922, 
924 ; Haskins v. State, 148 Ark. 351, �O S. 
W. 5, 7. 

GREENHEW. In forest law. The same as 
vert (q. v.) .  Termes de la Ley� 

G REFF I ERS. In French law. Registrars, 
or clerks of the courts. They are officials 
attached to the courts to assist the judges in 
their duties. They keep the minutes, write 
out the judgments, orders, and other deci
sions given by the tribunals, and deliver 
copies thereof to' applicants. 

G REGO R I AN CODE. The code or collection 
of constitutions made by the Roman jurist 
Gregorius. See Codex Gregorianus. 

GREGO R I AN EPOCH.  T'he time from which 
the GregDrian calendar or computation dates ; 
i. e., frDm the year 1582. 

G RE M I O. In Spanish law. A guild ; an as
sociatiDn of workmen, artificers, or mer
chants following the same trade or business: ; 
designed to protect and further the interests 
Df their craft. 

G REM I U M. Lat. The bosom or breast ; 
'hence, derivatively, safeguard or protectiori. 
In English law, an estate which is in abey
ance is said to be in gremio legis ; that is, in 
the prDtection or keeping of the law. 

GREE.' Satisfaction for an offense commit- GRENVI LLE ACT. The statute 10 Goo. III. 
ted Dr injury done. Cowell. c. 16, by which the jurisdiction over parlia-
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mentary election .petitions was transferred 
from the whole house of commons to. select 
committees. Repealed by 9 Geo.. IV. c. 22, § 1. 

GRESS U M E. In English law. A customary 
fine due from a copyhwd tenant on the death 
I)f the lord. 1 Strange, 654 ; 1 Crabb, Real 
Prop. p. 615, § 778. Spelled also "grassum," 
"grossome," and "gressam.e." 

I n  Scotland 

GrassWYn. is a fine paid for the making or 
renewing o.f a lease. Pa tel' SOli. 

G RETNA G REEN MAR R I AGE. A marriage 
celebrated at Gretna, in Dumfries, (bordering 
on the county o.f Cumberland;) in Scotland. 
By the law o.f Sco.tland a yalid marriage may 
be contracted by consent alone, without any 
other formality. When the marriage act (26 
Geo. II. c. 33) rendered the publica.tion of 
banns, 0.1' a license, necessary in England, it 
became usual for persons who. wished to 
marry dandestin�ly to go to Gretna Green, 
the nearest part of Scotland, and marry ac
co.rding· to the Scotch law ; so a sort of chapel 
was built at Gretna Green, in which the 
English marriage service wa's performed by 
the village blacksmith. Wharton. 

GREVA. In old records.. The sea shore, 
sand, or beach. 2 Mon. Angl. 625 ; Cowell. 

GREVE. A word of power or authority. 
Cowell. 

G R I EVED� Aggrieved. 3 East, 22. 
G R I TH .  In Saxon law. Peace ; protection. 

858· 

or deductio.n ;. total. Standard Chemical Co� 
V. Curtis, 77 0010. 10, 233 P. 1112, 1i13 ; Smith 
v. Toth, 61 Ind. App. 42, 111 N. E . . 442, 444 ;. 
London Guarantee & Accident Co . . v. Jacob� 
son, 241 Mass. 255, 135 N. E. 122 ; Klafter v. 
State Board of Examiners of Architects, . 102 
N. E. 193, 195, 259 Ill. 15, 46 L. R. A. (N. S.) 
532, Ann. Cas. 1914B, 1221 ; Moats v. Island 
Oil & Transportation Corporation, 193 App .. 
Div. 894, 183 N. Y. S. 80. 

As to gross "Adventure," "Average," "Earn
ings," "Fault," "Negligence," and "' V eight," 
see those titles. 

GROSS I NADEQUACY. In compensation 
cases. Compensation so unreasonably small 
as to ' shock sense of justice and evince lack 
of fair and intelligent consideration. Albert� 
sen v. Swift & Co., 117 Ran. 337, 230 P. 1057� 
1058. 

GROSS WEI GHT. The total weight of goods 
or merchandise, with the chests, bags, and 
the like, from which are to be deducted tare 
and tret. 

G ROSSE AVENTURE. Fr. In French ma
rine law. 'r'he contract of bottomry. Ord. 
Mar. liv. 3, tit. 5. 
G ROSSE 80 I S. Timber. Cowell. 

G ROSSEMENT. L. Fr. Largely, greatly. 
Grossement enseint, big with child. Plowd. 
76. 
G ROSSOME. In old English law. A fine, o.r
sum of money paid for a lease. Plowd. 270� 
271. Supposed to be a corruption of !ler8Uma� 
(q. v.). See Gressume. 

G R I T HSTO LE.  A pJ ace of sanctuary. Co.w- GRO.U N D. Soil ; earth ; the earth's surell. face appro.priated to private use and under 
,GROAT. An English silver coin (value four 
pence) issued from the fourteenth to the sev
enteenth century. See Reg. v. Connell, 1 Car. 
.& K. 191. 

GROCER • .  In old English law. A merchant 
or trader who. engrossed ail vendible mer
chandise ; an engrosser. St. 37 Edw. III. c. 5. 
See Engrosser. . 

cultivation or' susceptible of cultivation. 

Though this term is sometimes used in convey:.. 
ances and in statutes as equivalent to "land," it is 
properly of a more limited signification, because it 
applies strictly only to the surface, while "land" 
includes everything beneath the surface, and be
cause "ground" always means dry land, whereas 
"land" may and often does include the beds or 
lakes and streams and other surfaces under water:
See Wood v. Carter, 70 Ill. App. 218 ; State v. Jer

G ROG-SH OP. A liquor saloon, barroom, or sey City, 25 N. J. Law, 529 ; Com. v. Roxbury, 9 
dram-shop ; a place where intoxicating liquor Gray (Mass.) 491. 

is sold to be drunk o.n the premises. See Lees
burg v. Putnam, 103 Ga. 110, 29 S. E. 602. 
GRO N NA� In old records. A deep hollo.w 0.1' 

. pit ; a bog -or miry place. Gowell. 

. G ROOM OF T H E  STOLE. In England. An 
officer of the royal househo.ld, wh.o has charge, 
of the king's wardrobe. 

GROOM PORTER. Formerly an officer b�
:ionging to the royal househoid. Jaco.b. 

:GROSS. Great ; culpable. General. Abs,o
lute o.r entire. A: thing in gross exists in ' its 
O-lVn � rlghtt alld, no.t, a8· an ; append�ge to, RA
�'ther, th4J.g. :'Before. ,or witho.ut d�iIul�i�� 

A. foundation or basis ; points relied on. 
People v. Wilkins, 67 Cal. App. 758, 228 P. 
367 ; People v. Preciado, 31 Cal. App. 519, 160 
P. 1090, 1091 ; In re Egan, 36 S.' D. 228, 154 N . 

W. 521, 522 . 
-Ground annual.  In Scotch law. An annuai 
rent of two. kinds : First, the feu duties pay
able to the lords of erection and their suc
cessors ; -8econd, the rents reserved fo.r build
ing lots in a cjty, where 8ub-teu8 are prohib
ited, . This· renti�, in the nature of a perpetual 
annuity . .  Bell ; Ersk. Inst. ll, 3, 52. 
.�Qr,f).uDd Jan.d-I�rd. The gran.tor: o.f . an -est�te 
on'whicli 'S: grouri9..,J,'ent ·is l'es�rye� • .  



,-Grou nd of action. ' The basis ' of a 'sUit ; ,  'the 
foundation or fundllmEmtal state of fac'ts' on 
which an action rests ; the real object, of the 
plaintiff in bringing his smt. See Nash v. 
Adams, 24 , Conn. 39 ; ,  Appeal of Huntington, 
73 Conn. 582, 48 A. 766. 

' 

_Gro u nd-rent. A perpetual rent reserved to 
himself and his heirs, by the grantor of land 
in fee-simple, out of the land ,conveyed, It 
is in the nature of an emphyteutic rent. , AI
ilO, in English law, rent paid on a building 
lease. See Hart v. Anderson, 48 A. 636, 198 
Pa. 558 ; Sturgeon v. Ely, 6 Pa. 406 ; Fran
-ciscus v. Reigart, 4 Watts. (Pa.) 116: 

·..;...Ground writ. By the English common-law 
procedure act, 1852, c. 121, "it shall not be 
necessary to issue any writ directed , to the 
sheriff of the county in which the venue is 
laid, but writs of execution may issue at once 
into any county, and be directed to and exe
euted by the sheriff of any county, whether a 
-county palatine or not, without reference to 
the county in which the venue is laid, 'and 
without any suggestion of the issuing of a 
"prior writ into such county." Before this en
:actment, a ca. sa. or Ii. fa. could not be issued 
into a county different from that in which the 
venue in the action was laid, without first is
.suing a writ, called a "ground writ," into the 
latter county, and then another, writ, which 
was called a "testatum writ," into the former. 
"The above enactment abolished this useless 
process. Wharton. 

GROUN DAGE. A custom or tribute paid for 
the standing of shipping in port. Jacob. 

GROW I NG C ROP. A crop must be consid
ered and treated as a growin.g crop from the 
time the seed is deposited in the ground, as 
at that time the seed loses the qualities ,of a 
-ehattel, and becomes a part of the freehold, 
and passes with a sale of it. Wilkinson v. 
Ketler, 69 Ala. 435. Things commonly plant
ed, cultivated, and harvested for use or prof
it of husbandman. Pelham v. State, 20 Ala. 
App. 359, 102 So. 462, 463. 

Growing crops of grain, and other annual 
productions raised by cultivation of the earth 
and industry of man, are personal chattels. 
Growing trees, fruit, or grass, and other nat
ural products of the earth, are , parcel of the 
land. Green v. Armstrong, 1 Denio (N. Y.) 
550. 

G ROWTH HALF-PEN NY. A rate paid in 
some places for the tithe of every fat beast, 
ox, or other unfruitful cattle. Clayt. 92. 

GRUAR I I . The principal officers of a forest. 

GRUB STAKE. In mining law. A contract 
between two parties by which one undertakeS ' 
to furnish the necessary provisions, tools; and 
-other supplies, and the other to prospect for 
and locate mineral lands and stake out min
ing claims' thereon, the interest in the prop
�rty thus acquired inuring t? the benefit of 

GU�"' 

bOth parties:, ettlier 'equally or in such pro- ' 
portion asthelr'agreementinay fix. Such con
tracts create a qualiflea or special partner
ship. See Berry v. Woodburn, 107 Cal. 512, 
40 P. 804 ; Hartney v . .  Gosling, 10 Wyo. 346," 
68 P. 1118, 98 Am. St. Rep. 1005 ; Meylette v. 
Brennan, 20 Colo. 242, 38 P. 75 ; Gillespie v� 
Shuffiin, 91 Ok!. 72, 216 P. 132, 134 ; Mattocks ' 
v. Gibbons, 94 Wash. 44, 162 P. 19; 22. 

GUADALUPE H I DALGO, TREATY OF. A 
treaty ,between the United States and Mexico, 
ter:r;ninating the Mexican War, dated Feb
ruary 2, 1848. It was communicated by the 
president t-o the senate on February 23, 1848, 
and having been amended by, the senat� and 
ratified, it was afterwards ratified by the 
Mexican congress, both houses of which were 
required to concur. It was somewhat modi- ' 
fied , by the treaty with Mexico of 1853, by 
which a large territory was acquired from 
Mexico. See GadSden Purchase. 

GUAD IA. In old European law. A pledge. 
Spelman ; Calvin. A custom. Spelman. 
Spelled also "wadia.'i ' 

G UARANTEE. He to whom a guaranty is 
made. This word is also used, as a noun, to 
denote the contract of guaranty or the obli.,; 
gation of a guarantor, and, as a verb, to de
note the action of assuming the responsibili
ties of a guarantor. But on the general prin. 
ciple of legal orthography,"-that the title of 
the person to whom the action " passes over 
should end in "ee," as "donee," "grantee," ; 
"payee," "bailee," "drawee," etc.,-it seems 
better to use: this word only as the correla
tive of "guarantor," and to spell the verb, and 
also the name of the contract, "guaranty." 

G UARANTOR. He who makes a guaranty: 
In re Ford (D. C.) 14 F.(2d) 848. 849. 

GUARANTY, 'V. To undertake collaterally to, 
answer for the payment of another's debt or 
the ' performance of another's duty, liability, 
or obligation ; to assume the responsibility 
of a guarantor ; to warrant . •  See Guaranty, n. 

GUARANTY, n. A promise to answer for the 
payment of some debt, or the performance of 
some duty, in case of the failure of another 
person, who, · in ' the first ip.stance, is liable to 
such payment or performance. Gallagher v. 
Nichols, 60 N. Y. 444 ; Andrews v. Pope, 126 
N. C. 472, 35 S. E. 817 ; "Deming v. Bull, 10 
Conn. 409 ;  Reigart v. White, 52 Pa. 438 ; Op
penheim v. National Surety Co. , 105 Okl. 223, 
231 P. 1076, 1077 ; In re Ford (D. O.) 14 F. 
(2d) 848, 849 ; First Nat. Bank v. Nakdimen, · 
111 ,Ark. 223, 163 S. W. 785, 786, Ann. Cas. 
1916A, 968 ; Hickory Novelty 00. v. Andrews, 
188 N. C. 59, 123 S. E. 314, 316 ; Jobes v. Mill
er, 201 Mo. App. 45, 209 S. W. 549, 550 ; 'Wolt
hausen v. Trimpert, 93 Conn. 260, 105 A. 687, 
688 ; Stuart v. Edwards, 84 Ok!. 207, 202 P. 
1032, 1034 ; Border Nat. Bank of Eagle Pass, 
Tex., v. American Nat. Bank of San Francis- , 
co, Cal. (C. C. A.) 282 F. , 73, 77 ; Imperial Wa� : 



tel'-r ,Co; No. , t4  v. MeserYe,"V� ;Cal" App., GOO, 
217 P . . :553; Doorly v. ,:But� & W::estern $.ilv�, 
Mines, 71 l\'Lout. 529, :230, :P. 77�, ,7:80 ; ,Ether

idge v. W. 'D.' Rawleig4 ,Co., 29 ,Gg. App. 008, 
116 S. ,E. 903,i9()p ; llUriQi-s Surety; Ce.; v. Mun- '  
ro� 289, 111. 57'(), 124 N." E . •  528" ,529 ; J. R., W-Ilt
kins Medi� Co..; v. Mllrbaeh,, 20 Ga. L\pp.: 691, 
93, S. E. 270; 271,. 

, A guaranty 1s an undertaking , b� one ;  per
son to be answerable for the payment of some 
debt, . or,  th'e " due ,'pelfonfi,anee af' roln'E{' eOll� 
tract or duty,' by aD'otb:er person, who him,;. 
seif 'remains l1able to pay er perform the 
same. ' Story; Prom; Notes, §i 457� . 

A guar.anty- is a promisEf to answer for the 
debt, default, or .miscs.'rrUige 'Of aIiethe'r per

son. 'qivU ' Cbde Cat , � 2787. 
f . " i 

A guaranty 'is ' a eontract that some particular 
thLng shall ibe don:e , Eli;aetly 'as , it 1s agreed. to '. :be 
do,!;l.e. wnethel' it �s t� ibe jloJil�.b¥ on-e p�l'SOn or ",n� 
other, and whether, ,tA�� he , �; i ;prior o� pr,i;ncipai 
oontractor or not. Redfield v. Haight, 27 Conn. 31. 

Xll� , defiaition of ,8, "guar,anty/' QY tep.��rite�, 
is , an 'WI,d�taking by one ,person. ;tllat �n()th�r. . �ha11 
perform his contract or flllfilJ' . his obl�a�l1' pr 
that, if he does not, the guarantor will do it for 
h)�. , A gllal'antQ� of. a bill or notf? b.!' -��; \t.o' ,bp 
0R� �hp , engag� ,tha� .fue nota � .. l�tll, be �ld, bllt is 
n<�t . �n indorser or ��rety. Gri�ey v. CaRen, 'Z2 IlJ� 
13 . . .  · " ' : . , 

Synop,yml 
The ,  terms guaranty' :and -suret.ysh.fp ar.e -sGn:i.etimes 

used interchange,ably ;  . but they sbould not \be con· 
fou,Qded. , Tlle. cWlt1'ifl.pt of; ,a surety corre!>p�s , with 
that . of, a .  guara�tor in ml:\.ny respects ; : yet import
ant differe.nces , exist. The surety is hound ,w,ith his 
iri'�l�ip'al as .an original' :promisor� He . js a debtor 
frbm the beginnIng, and .must see that' the debt is 
pattI; and is held ordinarIly' to know every default 
of his principal, alid , cannot protect Iihnself by" the 
mere indulgence of the creditor, nor by .  want of 
notice Of ' the -default ' of 'the ! principal, h��evi� 'wch 
indulgence ·or want of noti�e may in ,fact hijure him. 
On the other hand, the contract of a guar!'1��r is 
his own ' separate 'contract: It' is ·in , the 'mtt111"e of 
&' 'Warranty by ;him tllat tile thing guarantied to ' be 
dGne by the principa;} 'Shall be , done, nnt m-erely .an 
engagement jointly; ',:with, . the · principal to · .  do; the 
thing. The .origina� . ca�;t!l'act -oif the ·prini!ipal is not 
his contract, and ' he is not bound to take notice of 
its ; non "performance • .  Therefo,re th.e . cr;ed1tO,r �·ithOu1Jl 
give llim nqtice ; and It is universa,lly held that, 
if th,e g;uarantor c,a'n prove that he has sufferea 
d.ama�e by- tile faiI�re to giye auch noti,(:e, h�, 'Wil) 
be discharged to the . extent of the dam.age thu� �us� 
talnecI. it is not so ' with a surety�" burh,arii : ' y. 
Manrow, 2 N. Y. 548 ; Np-ding v. McGregorf 121 Iud" 
465, 23 N: E.' 283, 6 L. It. 1.A: 6OO ; Geargia. ,'easualty 
Co; v. Dixie 'TruSt & '  semirity :Co.� 23 Ga. App; 44'1, . 

98 8; E. 41i4, ·4Jli ;. Fan;ners� & HerChants" NaL Bank 
of · Camanche 'v. Lma� MiHing ·Co. , (Tex. Clv. App;) 
21D S. W. 26l), 261 ; Shores-MueUer Co. v. Palmer, ,,� 
Ark. ,64, 216 S. W. ·2$, 297 ; Hoo,sier Bri� Qo. : v. 
Floyd County, B,ank, '64 , lnd. 'A.pp. �, 1l� N . . E. :87� 
90.; W. T. Rawleigh , Co. y:. Salter; Pl �a. App. 329, 
120 8. E. 679, '68�: , . 

Guaranty and warranty are derived from the sanle 
root, and are in fact etymologically the same word, 
tlie "go! ef '. the ' N'oirman , French being ihrter.(lhange�' 
a,ble 'With ' the 1!>ngld'sh .'. u:w.!" c They ' ,Iii-a: .otteh .uSed 
colloquiallY , and Jn ootnnierelal maJl6.8:et1:o.Jils ,as , b;aY-r 
lng' tb4t ! ��m� eig��8:tl��; ¥a. W'lle� '" '.p.tece P't lI\a� 

c�rr, �, the 'Pr� >of,. : ..... e��: j� ')'U��t�cr' 
f% �, ,t(!rJ;ll .of ,.y�r.s, : :;1V�ranted" , bein� t11e :P,i0re 
appr,ppriate terpl in ,suc)l a . case. . ,See Accumulator 
Co: v. ' Du,buque St. It. do., . 64 F. 70, 1; C. C. A. :37,; ' 
Martin.ez ' v. '  E,arnshaw, 36 Wkly. Notes Gas. (pa.;) , 
502, A' disthlction is also sometimes made in eom
tnercial usage, by which the term "guaranty" is un-' 

derstood as a collateral warranty (often a condition
al . 'one) agaiiist some default ot ev�nt' in the ru'" 
ture, while the term "warranty" is t,aken as me,an� 
ilig an iabsolute uridertaking in prresenti, 'against ,the 
defect, .or. for 'the , qu,antfty ,or quality contempl;ate4 
by , �n.e 1 , ��r�ies , in the subject.,matter ,ot the CO�,;.. 
tr.act. ,Sturl;es v. Bank oL Circleville, ' 11  Ohio ,St. 
169, 'lB , Am. Dec. ,296. But in stri�t legal llsage tlie 
two terms are ,widely 'distin��hed .in this, that a ,  
warranty is an abso,lute undertaking or ' liability 
on ,the part Qf the warranto?, and tae contract ,is 
voi� unless ' it is , strictly and literally performed, 
while a guaranty is . & promli:ie, entirety collateral 
to the ori'ginal con�ract, and' not imposing any pri
mary ' Uability on the guarantor, but binding him to 
oo a'nsftrable fpr the failure 01' defaalt 6f another. 
Mamms' 'Union L. InS. Ass'ri v. Brockmari, 20 Ind. 
AW. ,206, 50 �. a. 493. 
-t"'AlrsQtu�e guar..anty. An .11nconditional prom
i�e ()f llay;ment .or perf{)rmance on the default 
of the ! principaL "  Yoast v. Lehman, 100 Ky. 

. 'W�; 3� � . . W. lQ56 ;  Beardsley v. lla.w;es, 71 
CMn. ,&9�,4Q A.. 1()�3 ; Farmers'., BaRJr v. Tat ... 
nan, );, : Houst.: {DeL) , 287" 3;1. :A •. 87� ,; Esberg� 
B�eln�8;n .Tobacc() . Co. v- Heid (D. C.) 62 F. 
962 ;r -Cow;nie V� Dodd, 161 ·Iowa, 627, 149 N. W. 
Q(Jt.: :�O� ; Iv� v. William�j '143 Ya:; 85.�; 129 
Sr l1J. 675,. ,6'16 ; Wall ,v. Eccles,· S1 Utah, 247. 
211 P. 702, 703 ; .Galbraith v: Shores-Mueller 
CO.t 178 Ky. 688, 199 S. W. 779, 780 ; Ives v. 
Williams, 143 Va. 855, 129 S. E. 675, 67fr;D: 
T. Williams Valve Co. v. , AmorouS, 19 Ga. 
App. 155, 91 S. E. 240 ; Miller v. Northern 
Brew'ery Co. {D� C�) '242 F. lS't( 1:6.6 ; 'EI Paso 
Bank & :Trb.st Co. ' v. First 'State Bank of Eus
tis (Tex: 'Civ. App.) 2e2; S. W: 522, 524 ; Mc
Connon &' 00. v� Stallings, 44 fdaho, 510, 258 
P. 527; 528 ; Ehl v. J� R. WatkiiiS '  Medical 
00., :216 A.ia:f69, 112 So; 426 ; Hirriing v:: Jacob
sen, 51 S:. D. 270, 213 N. W. 505,�� ' . ; '  , , � I I • 

44}lhireral 'g-uannty. A contract : by whicn 
the guarantor undertakes, in case the :prin
cipa:l faiis to do what 'he has promised or un
dertaken to do, to pay da.mages for 'such faU
lIre ; GistinguiShed f�om an engagement of 
suretyship in' this respect, tha.t a: surety un
oorta:kes t9/dlo the vety thiIig Which ,�he prin
cipal bas pT'omised to do, in case the' latter ,de. 
faults. Woody v. Haworth, 24 Ind. App. 634, 
57 N. �. 272 ; Nadip� y� McGr�gprl. ,l,2l Ind. 
470, 23 N. E. 283, 6, L. R. A� 686. 

-Co,nilitional g uaranty. ' , One whieh depends 
u:poU so1lle . extr�neous .event, beyond the .mer.e 
default of the principal; and generalijr upon 
noti� . of .the guar�ntYt nGtice ,ot the Jl,rill� 
cipal's. de-faw.t.. ;and re.asonable diligence ill 
e�hausting PfQper ,r�die� ag.aiJa;st the prin
cipllI� . �g� , v. iatle CD., 11� ;Ky � . ()32., 66 S. 
w;.> . 1027, ; , ,'l'P'b.aQCO, :00.; . v. :ae.iJi .  CO . . C.) i2 ,r,· 
9(l2·; . �Be-�rcisl�Y ·V., �Wt�, . !7;1. Con:n€ �1' 4.0 A.( 
1'<)48:; :G-a;lbll�ith: v., · Sl1ore ..... lt1ueller . O� .. , �l1ti 
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Ky. 688; '199 S. W� 17&, 780 ; WPm. il(. Bceles,' 
61 Utah, 247, 211 P. 702, 703 ; '  Williams Valve 
Co. v. Amorous, 19 (}a. App. 155, 91 S . . 1.fJ. 240 ; 
Squires v. Hoffman (Mo. App.) 278 S; W. 800, 
804 ; Miller v. Northern Brewery Co. (D. C.) 
242 F. 164" 166. 

-Cont inu ing  guaranty. One relating to a fu
ture liability of the principal, under succes
sive transactions; which either continue his 
liability or from time to time renew it after 
it has been satisfied. Sewing Mach. Co. v. 

. Courtney, 141 Cal. 674, 75 P. 296 ;  Buck v. 
Burk, 18 N. Y. 340 ; Bank v. Drake (Iowa) 79 
N. W. 121 ; Ri,cketson v. Lizatte, 90 Vt. 386" 908 
A. 801, 800 ; Hickory Novelty Co. v. Andrews, 
19.9 N. C. 59, 123 S. E. 314, 316 ; Mutual Life 
Ins. Co. of New YQrk v; United States Hotel 
Co., 82 Misc. 632, 144 N. Y. S. 476, 481 ; Op
penheim v. National Surety CQ., 105 Okl. 223, 
231 P. i076, 1078 ; Stearns y; J.ones, 138 Tenn. 
589, 199 S. W. 400, 401 ; Glaser, Kohn & Co. 
v. U. S. (C. C. A.) 224 F. 84, 86 ;  Commercial 
Nat. Bank v. Richardson, 163 La. 933, 113 So. 
152, 155 ; Hirning v. Jacobsen, 51 S. D. 270, 
213 N. W. 505, 507; 

-G uarant ied stock. See Stock. 

ClQABJlIAlf 

with tbe duty, ·of taking .calle ·  of the person 
and managing the property ' and 'rights of 
anQther persQn, who, for some peculiarity Qf 
status, or defect of age, understanding, 0'1' 
self-control, is considered incapable of ad
ministering his own affairs. Bass v. Cook, 
4 Port. (Ala.) 392 ; Sparhawk v. Allen, 21 N. 
H. 27; Burger v. Frakes, 67 IQwa, 460, 23 
N� W. 746 ; }j�leming v. Leibe, 95 N. J. Eq. 
129. 122 A. 616. 

One who legally has the care and manage
ment 'Of the person, 0'1' the estate, or both, of 
a child during its minority. Reeve, Dom. ReI. 
311. 

This term might be appropriately used to 
designate the person charged with the care 
and control of idiots, lunatics, habitual drunk
ards, spendthrifts, and the like ; but such 
person is, under many Qf the statutory sys
tems authorizing the appointment, styled ' 
"committee," and in CQmmon usage the name 
"guardian" is applied only to Qne having the 
care and management of a minor. 

The name "curator" is given in some Qf 
the �tates to a person having the cQntrol Qf 
a minor's estate,' without that of his person ; 
and this is also the usage of the civil law. 

-Guaranty co mpany. A corporatiQn author- CZassijicatio'n 
ized to transact the business of entering intO' 
contracts of guaranty and suretyship ; as, A testamentary guardian is one appointed by the 

deed or last will of the child's father ; while a one which, fQr fixed premiums, becomes surety guardian by election is one chosen by the infant 
Qn judicial bonds, fidelity bonds, and the like. himself in a case where he would otherwise be with
See JEtna L. Ins. Co. v. Coulter, 25 Ky. Law out one. A general guardian .is one who has the 
Rep. 193, 74 S. W. 1050. general care and control of the person and estate 

-G�aranty fund. Statutes have made prQvi- of his ward ; while a special guardian is one who 

sion for depositors' guar.anty funds to be 
has special or limited powers and duties with re-
spect to his ward, e. g., a guardian who has the cus-· 

raised, .in whQle or in part, 'by assessments on tody of the estate but not of the person, or vice 
banl{s and to' ,be used to pay the depositors of versa, or a guardian ad Utem. A domestic guard
an insolvent bank. Legislation of this kind ian is one appointed at the place where the ward ' 
in OklahQma, Nebraska, and Kansas has been is legally domiciled ; while a foreign guardian de

upheld in Noble State Bank v. Haskell, 31 rives his authority from appointmeltt by the courts 

S. Ct. 186, 219 U. S. 104, 55 L. Ed. 112, 32 of another state, and generally has «harge only of 

L. R. A. (N. S.) 1062, Ann. Cas. 19'12A, 487, such property as may be located within the juris

affirming id., 22 Okl. 48, 97 P. 590 ; Shallen-
diction of the power appointing him. A guardian 

ad, litem is a guardian appointed by a court of jus
berger v. Bank, 31 S. Ct. 189, 219 U. S. 114, tice to p'rosecute or defend for an infant in any 55 L. Ed. 117 ; Assaria State Bank v. Dolley, suit to which he may be a party. 2 Steph. Comm. 
31 S. Ct. 189, 219 U. S. 121, 55 L. Ed. 123 ; 342. Most commonly . appointed for infant defend
Abilene Nat. Bank v. DolleYt 33 S. Ct. 400, . 

ant8; infant plaintiffs generally suing by next 
228 U. S. 1, 57 L. Ed. 707. friend. This kind of guardian has no right to in-

terfere with the infant's p.erson or property. 2 
....;G uaranty i nsurance. See Insurance. Steph. Comm. 343 ; Richter v. Leiby, ' 107 Wis. 404, 

83 N. W. 694 ; Watts v. Hicks, 119 Ark. 621, 178 S. W. 
-Special g uaranty. A guaranty which is 924, 925 ; Morris v. Standard Oil Co., 192 Cal. 343, 219 
a vailable only to the particular person to' P. 998, 1000, 30 A. L. R. 1103. A guardian by appoint
whom it is offered or addressed ; as dis tin- ment Of court is the most important species of guard
guished from a general guaranty, which will ian in modern law, having custody of the infant un

operate in favor of any person who may ac- til the attainment of full age. It has in England in 

cept it. Everson v. Gere; 40 Hun (N. Y.) 250 ;  a manner superseded the guardian in socage, and in 

Tidioute Say. Bank v. Libbey, 101 Wis. 193, 
the United States the guardian by nature also. The 
appointment is made by a court of chancery, or pro-77 N. W. 182, 70 Am. St. Rep. 907 ; Evans- bate or orphans' court. 2 Steph. Comm. 341 ; 2 

ville Nat. Bank v. Kauffmann, 93 N. Y. 273, Kent, Comm. 226. A guardian by nature is the fa-
45 Am. Rep. 204 ; Jobes v. Miller, 2001 Mo. ther, . and, on his death, the mother, of ' a child. 1 
AppJ 45, 209 S. W. 549, 550. ' BI. Comm. 461 ; 2 Kent, Comm. 219. This guardian-

ship extends only to the custody of the person of 
G UA RDAGE. A state of wardship. the child to the age of twenty-one years. Some-

times called "natural guardian," ·but this is rather 
GUARD I AN.  A guardian is a person law- a popular than a technical mode of expression. 2 
fully invested with the power, and charged Steph.

' 
CoIIiIn. 337 ; Kline v. Beebe, 6 Conll. 500 ; 



GUARDIAN 

M.auro v. Ritchie, 16 Fed. Cas. 1171. A guardian by 
statute is 11 guardian appointed for a child by the 
deed or last will of the father, and who has the 
custody both of his person and estate uI).til the at
tainment of full age. This kind of guardianship 
is founded on the statute of 12 Car. II. c. 24, and 
has been pretty extensively adopted in this coun
try. 1 BI. Comm. 462 ; 2 Steph. Comm. 339, 340 ; 2 
Kent, Comm. 224-226 ; Huson v. Green, 88 Ga. 722, 
16 S. E,. 255. A guardian for nurture is the father, 
or, at his decease, the mother, of a child. This kind 
of guardianship extends only to the person, and 
determines when the infant arrives at the age . of 
fourteen. 2 Kent, Comm. 221 ; 1 Bl. Comm. 461 ; 2 
Steph. Comm. 338 ; Mauro v. Ritchie, 16 Fed. Cas. 
1171 ; Arthurs' Appeal, 1 Grant Cas. (Pa.) 56; 
Guardian in chivalry. In the tenure by knight's 
service, in the feudal law, if the heir of the feud 
was under the age of twenty-one, being a male, or 
fourteen, . being a female, the lord was entitled to 
the wardship (and marriage) of the heir, and was 
called the "guardian in chivalry." This wardship 
consisted in having the custody of the body and 
lands of such heir, without any account of the prof
its. 2 Bl. . Comm. 67. Guardian in socage. At the 
common law, this was a species of guardian who 
had the custody of lands coming to the infant by 
descent, as also of the infant's person, until the 
latter reached the age of fourteen. Such guardian 
was always "the next of kin to whom the inherit
ance cannot possibly descend." 1 BI. Comm. 461 ; 
2 Steph. Comm. 338 ; Byrne v. Van Hoesen, 5 Johns. 
(N. Y. ) 67 ; Van Doren v. Everitt, 5 N. J. Law, 462, 
8 Am. Dec. 615 ; Combs v. Jackson, 2 Wend. (N. Y.) 
157, 19 Am. Dec. 568. Natural guardian. The fa
ther of a child, or the mother if the father be dead. 

I n  General 

-Guardian de I'eglise. A church-warden. 

-Gu ardian de I'estemary. The warden of the 
stannaries or mines in Cornwall, etc. 

. 
-Guardian of the peace. A warden or con
servator of tl}e peace. 

-Guard,ian of the poor. In English law. A 
person elected by the ra tepayers of a parish 
to have · the charge and management of the 
parish work-house or union. See 3 Step'll. 
Oomm. 203, 215. 

-G uardian of the spiritual ities. The person 
to whom the spiritual jurisdiction of any 
diocese is committed during the vacancy · of 
the see. 

-G uardian of the temporalitie�. The person to 
whose custody a vacant see or abbey was com
mitted by the crown. 

-Guard'ian or warden,  of the Cinque Ports. A 
magistrate who has the jurisdic1;ion of the 
ports or havens which are called the "Oinque 
Ports," (q. 'V.). This office was first created 
in England, in imitation of the Roman policy, 
to strengthen the sea-coasts against enemies, 
etc. 
GUARD IANSH I P. The offiqe" duty, or au.,. 
thority: of 'a guardian., Also, the relatic>n .sulr 
slsting :between guardian and ward� 

, 
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GiJARD I AN US� . A · '  gua.rdian, warden, or 
l{eeper. Spelman. 

G UARENT I G I O. In Spanish law. A written 
authorization to a court to enforce the per
formance of an agreement in the same man
ner as if it had been decreed upon regular 
legal proceedings. 

G UARN I M ENTUM. In old European law. 'A 
provision of necessary things. Spelman. A 
furnishing or garnishment. 

G U AST A LD. One who had the custody of 
the royal mansions. 

G U BER NATO R. Lat. In Roman law. The 
pilot or steersman of a ship. 

G U E R I LLA PARTY. In military law. An 
independent body of marauders or armed 
men, not regularly or organically connected 
with the atmies of either belligerent, who 
carry on a species of irregular war, chiefly 
by depredation and massacre. 

G U ERP I ,  G U E R PY .. L. Fr. Abandoned ; left ; 
deserted. Britt. c. 33. 

G U E R RA, G U ER R E. War. Spelman. 

G U EST. A traveler who lodges at an inn or 
tavern with the consent of the keeper. Bac. 
Abr. "Inns," 0, 5 ;  8 Coke, 32 ; McDaniels v. 
Robinson, 26 Vt. 316, 62 Am. Dec. 574 ; John
son v. Reynolds, 3 Kan. 261 ; Shoecraft v. 
Bailey, 25 Iowa, 555 ; Beale v. Posey, 72 Ala. 
331 ; Walling v. Potter, 35 Conn. 185. But 
the term is one of varying content. Roberts v. 
Oase Hotel 00., 106 Misc. 481, 175 N. Y. S. 
123, 125 ; Fisher v. Bonneville Hotel Co., 55 
Utah, 588, 188 P. 856, 858, 12 A. L. · R. 255 ; 
In re Doubleday, 173 App. Div. 739, 159 N. Y. 
S. 947, 949 ; Goldstein v. Healy, 187 Oal. 
206, 20.1 P. 462, 463 ; Armstrong v. Yakima 
Hotel 00., 75 Wash. 41'7, 135 P. 233, 234 ; Far
ley v. Bronx Bath & Hotel Co., 163 App. Div. 
459, 148 N. Y. S. 579, 580 ; Sisson ' y. Harvey, 
185 App. Div. 120, 172 N. Y. S. 857, 860 ; Kief-

, fer v. Keough (Tex. Civ. App.) 188 s. W. 44, 
, 47. 

A guest, as distinguished from a boarder, 
is bound for no stipulated time. He stops at 
the inn for as short or as long time as he 
pleases, paying, while he remains, the cus
tomarY -charge. Stewart v. McOready, 24 
How. Prac. (N. Y.) 62 ; Hackett v. Bell Op
erating 00., 181 App. Div. 535, 169 N. Y. S. 
114, 115 ; McIntosh v. Schops, 92 Or. 307, 180 
P. 593, 595 ; Goodyear Tire & Rubber Co. v. 
Altamont Springs Hotel Co., 206 Ky. 494, 267 
S. W. 555, 557. 

G UEST-TAKER. An agister ; one who took 
cattle �n to feed in the royal �orests. Oowell. 

GU ET. In old French law. Watch. Ord. 

Mar. liv. 4, tit. 6. 

G U I A. In Spanish law. A right of way for 
nar-iow carts. 'White, ' New , RecOp; L :  2, Co' 
6, 1. 1.' 
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G U I DAGE. ln . old' - English ilaw.- .That epnslderable. height upon. the neck of the .sui"; 
which w�s given _ for safe conduct through (erer, ,hnmovably fixed in position to receive 
a strange territory, or another's territorY. tl1e . impact. ' .  -

. 

Cowell." 
' 

The office of guiding of travelers 'through 
dangerous and unknown ways. 2 Inst. 526: 
G U I D E..,PLATE. An iron or steel plate to 
be attached to a rail for the purpose of guid
ing to their place on the rail wheels thrown 
off the track. Pub. - St. Mass. 1882, p. 1291. 

G U I DON D E  LA; ME�. The name of a 
treatise on maritime law, by an unknown 
author, sll.'pposed to have been written about 
1671 at Rouen, and considered, in continental 
Europe, as a work of high authority. 

G U I LD. A voluntary association of persons 
pursuing the same trade, art, profession, ' or 
business; such as · printers, goldsmiths, wool 
merchants, etc., united under a distinct or
ganization of their own, analogous to that 
of a corporation, regulating the affairs ' of 
their trade or business - by their own laws 
and rules, and aiming, by co-operation and 
organization, to protect and promote the in
terests of their common vocation. In me
dieval history these fraternities or guilds 
played an important part in the government 
of some states ; as at Florence, in the thir
teenth and following centuries, where they 
chose the council of government of the city. 
But with the growth of cities and the ad
vance in ' the organization of municipal gov
ernment, their importance and prestige has 
declined. The place 'of meeting of a guild, 
or association of guilds, was called the 
"Guildhall." The word is said to be derived 
from the Anglo-Saxon "gild" or "geld," a tax 
or tribute, because each member of the soci
ety was required to pay a tax towards its 
support. 

G U I LD RENTS. Rents payable to the crown 
by any guild, or such as formerly belonged to 
religious guilds, and came to the crown at 
the general dissolution of the monasteries. 
Tomlins. 

G U I LDHALL. The hall or place of meeting 
of a guild, or gild. 

The place of meeting of a municipal cor
poration. 3 Steph. Comm. 173, note. The 
mercantile or commercial gilds of the Saxons 
are supposed to have given rise to the present 
municipal corporations of England, whose 
place of meeting is still called the '' 'Guild
hall." 

G U I LD HALL S ITT I N GS. The sittings held 
in the Guildhall of the city of London for city 
of London causes. 

GU I LLOT I N E. An instrument for decapita-

� U I LT. In criminal law. That quality 
which imp:; i:ts criminality to a motive or act, 
and ' renderS the person amenable 'to punish
ment by the law. 

That disposition to violate the law which 
has manifested . itself by some act already 
done. The opposite of innocence. See Ruth. 
Inst. b. 1, c� 18, § 10. 

G U I LTY. Having committed a crime or tort ; 
the word used by a prisoner in pleading to 
an indictment when he confesses the crime 
(If which he is charged, and by the jury in 
conyicting. Oom. v. Walter, 83 Pa. 108, 24 
Am. Rep. 154 ; Jessie v. State, 28 Miss. lOS ; 
State v. White, 25- Wls. 359. 

G U I N EA. A coin formerly issued by the Eng
lish mint, but all these coins were called in 
in the time of Wm. IV. The word now means 
only the sum of £1. Is., in 'Which denbmlna� 
Uon the fees of counsel are always given. 

G U LA-TH I NG. A collection of Scandinavian 
customs in force in the southern part of .Nor
way. The Frosta-tMng was in force in the 
more nort1herly divislon of Dronheim. They 
are said to help to an understanding of the 
law prevailing in the northern part of Eng
land, where .the Danish lnfluence was strong
est� 2 Holdsw. lUst. E. L. 23. 

G U LE O F  AUGUST. The first of August, be
lng the day of st. Peter ad Vincula. 

GU LES. ' The heraldic name of the color usu
ally called "red." The word is derived from 
the Arabic word "gule," a rose, and was prob
ably introduced by the Crusaders. Gules is 
denoted in engravings by numerous perpen
dicular lines. Heralds who blazoned by plan
ets and jewels called . it "Mars," and "ruby." 
Wharton. 

GUN.  Any portable firearm, except a pistol 
or revolver, such as a rifle, shotgun, carbine, 
etc. Henderson v. State, 75 Fla. 464, 78 So. 
427, 428. A pistol or revolver ; a pistol or 
revolver being quite commonly 'called a "gun." 
State v. Christ, 189 Iowa, 474, 177 N. W. 54, 
57. 
GURGES. Lat. Properly a whirlpool, but in 
old English law and conveyancing, a deep 
pit filled with water, distinguished from 
"stagnum," which was a shallow pool 01' pond. 
Co. Litt. 5 ;  JO'hnson v. Rayner, 6 Gray (Mass.) 
107. 
G U R G I TES. Wears. Jacob. 

tion, used in France for the infliction of the GUTI .  Jutes ; on� of the three nations whO' 
death penalty on convicted criminals, con- migrated from Germany to Britain at an 
sisting, essenUally, of a heavy and weighted early period. According to Spelman, they es
knife-blade moving perpendicularly between tablished themselves chiefly in Kent and the 
grooved posts, whioh is made to fall from a Isle of Wlght. 



GUTTER.' Th'e dlkinuil�e at a: seWer. Cal ... 
ils, Sew. (80�)' 'ioo; ' In ' modem law, an 'open: 
ditch or conduit designed to allow tllr� pas..; 
sa� ,o� wa,ter from one , pom,t to anoth�J�,�: � 
certa� , directiDn, whether for purposes, ot 
drainage" , ir�iga tiQn, or otherwise. . Warren 
v. Henly, 31 Iowa, 31 ; '  wiuis v. .. State" 27 Neb. 
98� ,42 N. y;r. 920. . ' 

GWABj� , M'ERCHED. Maid's fee. A BrIt
ish word' signifying ' a 'customary fine pay:
able to lords of some manors on marriage of 
the tenant"s daughters, or otherwise 'ou their 
committing incontinence. Cowell. 

GYL1'wrtE, or!;:GUliTWIT. ; ' Sax .. ��e� 
satiolil fbr:fhiud or 1!tespa�. , i eowell'. 

, . 

GYNARCHY, or GYNJECOC:R�Cy. G9�em� 
JOO.llt by ,a: woman �, a state j n. wh�ch wOlilen 
are legallYi Capable of tb.e, supre.Jlle Command.; 
e. g�� in Great Britain. 

' ' -

GYNEpOLOGY. �he science which treats' ;of 
the struc1;ure' and ; diseases of women. Zen 
v. Ze�r, 188 Ky. 233, 221 S. 'Y: ,550� '551. 
GYRATION. ' Movement about a fixed poInt. 
,Great Western Mfg.i� GOl v� · Lowe< (D. · C.) ' 13 
F.(2d) .880, 881. 
GYRATORY STONE-CRUSHER. A, machine 

GW�L$TOW. A place of execution. Jacob. with a shaft or crushing mearis which, instead 
of. rotating, gyrates ' or moves in a.. circular 

GW'AYF�:' ' Waif, or waived ; that which haS course under the control of an eeCe:ntr� 
been stolen and �j�er�al'ds drop� in the Traylor Engineering '& Mfg. C6. v� Worthing;
highway for fear of a discovery. Cowell. ton Pump & Machjne,ry Co. (C. c. A.) 1 F.(2d) 

,QY"-P.I,lT��'J�/��llE� �e o,+� a �nrt w�iCh' ��S ':�c)VArif;<, ',Wand�riIlg monks. l1e14, ;�v�ry\ tAr� w�ek� �n t��.'lib�rty; ol; JlUn- " , , ,  " ) ' ; , i ; ; : : : " ; , 
4!ed:,Q�J?lat.PP�w � Warwick., J�O�Ll OVVE6., , PetteJ.'s·,Qr sha.c:kJes f�r .; lep. ' 
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865 HABEAS C'OB.PUS AD SUBJICIENDUM, 

H 
H. Thls letter, as an abbrevatlon, stands 
for Henry (a king of that name) in the citation 
of English statutes. In the Year Books, it 
is used as an abbreviation for Hilary term. 
In tax assessments and other such official 

, records, "h" may be used as an abbreviation 
for "house," and the courts will so under
stand it. Alden v. Newark, 36.N. J. Law, 288; 
Parker v. Elizabeth, 39 N. J. Law, 69'3. 

H. A. An abbreviation for hOG anno, this 
year, in this year. 

H .  B. An abbreviation for house bill, i. e., 
a bill in the house of representatives, as dis
tinguished from a senate bill. 

H. C. An abbreviation for house of commons, 
or for habeas corpus. 

H .  L. An abbreviation for house of lords. 

H .  R. An abbreviation for house of repre
sentatives. 

H .  T. An abbreviation for hoc titulo, this 
title, under this title ; used in references, to 
books. 

H .  V. An abbreviation for hoc ve1'bo or hac 
voce, this word, under this word; used in 
references to dictionaries and other works 
alphabetically arranged. 

H ABE, or HAVE. Lat. A form of the saluta-

N. E. 29'7, 298; State v. Konshak, 136 Minn. 
331, 162 N. W. 353; Payne v. Graham, 20 Ala. 
App. 439, 102 So. 729, 731. 

H A B EAS ,CO RPUS ACT. The English stat
ute of 31 Car. II. c. 2, is the original and 
prominent habea8 corpu8 act. It was amend
ed and supplemented by St. 56 Geo. III. c. 100. 
And similar statutes ihave been enacted in all 
the United States. This act is justly regard
ed as the great constitutional guaranty of 
personal liberty. 

HABEAS C O R PU S  AD D EL I BERA N D U M  ET 
R EC I P I E N D U M. A writ which is issued to 
remove, for trial, a person confined in one 
county to the county or place where the of
fense of which he is accused was committed. 
Bac. Abr. "Habeas Corpus," A; 1 Chit. Crim. 
La w, 132. Ex: parte Bollman, 4 Cranch, 97, 
2 L. ]�d. 554. Thus, it has been granted to 
remove a person in custody for contempt to 
take his trial for perjury in another county. 
1 Tyrw. 185. 

' 
, 

HAB EAS CO RPUS AD FAC I EN D U M  ET R E
C I PI EN D U M .  A writ issuing in civil cases to 
remove the cause, as al&o the body of the de
fendant, from an inferior court to a superior 
court having jurisdiction, there to be disposed 
of. It is alsO' called- "habeas corpU8 cum 

cau8a." Ex parte Bollman, 4 Cranch, 97, 2 
L. Ed. 554. 

tory expression "Ave" (hail) in the titles of HAB EAS CORPUS AD P ROSEQ U E N D U M. 
the constitutions of the Theodosian and Jus- A writ which .issues when it is necessary to 
tinian Codes. ,Ca,lvin; Spelman. remove a prisoner in order to pr08ecute in 

H A B EAS C O R PO RA J U RATO R U M .  A writ 
commanding the sheriff to bring up the per
sons of jurors, and, if need were, to distrain 
them of their lands and goods, in order to 
'insure or compel their attendance in court on 
the day of trial of a' cause. It issued from 
the Common Pleas, and served the same pur
pose as a di8tringa8 jurato1'es in the King's 
Bench. It was abolished by the O. L. P. Act, 
1852, § 104. Brown. 

H A B EAS CO RPUS. Lat. (You ihave the 
body.) The name given to a variety of writs, 
(of which these were anciently the emphatic 
words,) having for their object to bring a 
party before a court or judge. In common 
usage, and whenever these words are used 
alone, they are understood to mean the habeas 

em'pU8 ad 8ubjiciendum, (see 1Jnfra.) Dancy v. 
Owens, 126 Ok1. 37, 258 P. 879, 884; In re 
McDevitt, 168 N. Y. S. 433, 101 Misc. 588; 
State v. Jameson, 51 S. D. 540, 215 N. W.697, 
699; Click v. Click, 98 'W. Va. 419, 127 S. E. 
194, 195; In re Stuart, 138 Wash. 59, 244 P. 
116; Moody v. State, 87 Fla. 175, 00 So. 665; 
U. S. v. Tod, 263 U. S. 149, 44 S. Ct. 54, 57, 68 
L. Ed. 221; People v Windes, 283 Ill. 251, 119 

BL.LA w DIeT. (3D ED.)--55 

the proper jurisdiction wherein the fact was 
committed. 3 Bl. Comm. 130. 

HAB EAS CO RPUS A D  RESPO N D E N D U M. 
A writ which is usually employed in civil cas
es to remove a person out of the custody of 
one court into that of another, in order that 
he may be sued and answer the action in the 
latter. 2 Sell. Pro 259; 2 Mod. 198; 3 B1. 
Comm. 129; 1 Tidd Pr. 300. 

H A B EAS C O R P U S  AD SATI SFAC I EN D U M .  
In English practice. A writ which issues 
when a prisoner has had judgment against 
him in an action, and the plaintiff is desirous 
to bring him up to some superior court, to 
charge him with process of execution. 3 Bl. 
Comm. 129, 130; 3 Steph. Comm. 693; 1 Tidd, 
Pl'. 350. 

H AB EAS C O RPUS AD S U BJ I C I E N D U M. A 
writ directed to the person detaining another, 
and commanding him to produce the body of 
the prisoner, (or person detained,) with the 
day and cause of his caption and detention; 
ad faciendum, 8ubjiciendum et recipiendum, 

to do, submit to, and receive whatsoever the 
judge or court awarding the writ shall con
sider in that belhalf. 3 Bl. C()mm. 131; � 
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Steph. Comm. 695. This is the well-known H A B E R E  FACIAS POSSESSIO N EM .  Lat. 
remedy for deliverance from illegal confine- That you cause to have possession. The name 
ment, called by Sir William Blackstone the of the process commonly resorted to by the 
most celebrated writ in the English law, and successful party in an action of ejectment, 
the great and efficacious 'writ in all manner for the purpose of being placed by the sher
of illegal confinement. 3 Bl. Comm. 129. iff in the actual possession of the land recov-

ered. It is commonly termed simply "ha-bere 
H A B EAS C O RPUS AD T EST I F I CA N D U M. faaiM," or "hab. fa." 
A writ to bring a witness into court, when 
he is in custody at the time of a trial, com
manding the sheriff to have his body before 
the court, to testify in the cause. 3 Bl. Comm. 
130 ; 2 Tidd, Pro 809. Ex parte Marmaduke, 
91 Mo. 250; 4 S. W. 91, 60 Am. Rep. 250. 

H AB EAS CO R P U S  C U M  CA U SA. (You have 
the body, with the cause.) Another name for 
the writ of habea8 aorpu,<J ad faciendum et  
rcaipiendum, (q. v.) 1 Tidd, Pl'. 348, 349. 

H abem us o pti m u m  testem, Clonfitentem reum .  
1 Phil. Ev. 397. We have the best witness, 
a confessing defendant. "What is taken pro 
confesso is taken as indubitable truth. The 
plea of guilty by the party accused shuts out 
all further inquiry. Habw'IJus oonfitentern 
f·eum. is demonstration, unless indirect mo
tives can be assigned to it." 2 Hagg. IDee!. 
315. 

HABERE FAC I AS SEISINAM. L. Lat. That \ 

you cause to have seisin. The writ of execu
tion in real actions, directing the sheriff to 
cause the demandant to have seisin of the 
lands recovered. It was the proper process 
for giving seisin of a freehold, as distin
guished from a chattel interest in lands. 

H A B E R E  FAC I AS V I S U M .  Lat. That you 
cause to have a view. A writ to cause the 
sheriff to take a view of lands or tenements. 

H A B E R E  L l C ER E. T ... at. In Roman law'. 
To allow [one] to have [possession.] This 
phrase denoted the duty of the seller of prop
erty to allow the purchaser to have · the pos
session and enjoyment. For a breach of this 
duty, an actio e;p cmpto might be maintained. 

H A BERJECTS. A cloth of a mixed color. 
Ma¥na Charta, C. 26. 

H A B EN D U M. Lat. In conveyancing. The HA.B ETO T I BI RES T UAS. Lat. Have or 
,clause usually following the granting part of take your effects to yourself. One of the 
the premises of a deed, which defines the ex- old Roman forms of divorcing a wife; Cal
tent of the ownership in the thing granted to vin. 
be held and enjoyed by the grantee. 3 Washb. 
Real Prop. 437 ; New York Indians V. U. S., 
170 U. S. 1, 18 S. ct. 531, 42 L. Ed. 927 ; 
Clapp v. Byrnes, 38 N. Y. S. 1063,3 App. Div. 
284 ; Miller v. Graham, 47 S. C. 288, 25 S. E. 
160 j Hart v. Gardner, 74 Miss. 153, 20 So. 
877 ; Keith v. Chastain, 157 Ga. 1, 121 S. E. 
233, 235 ; Yeager V .  Famsworth, 163 Iowa, 
537, 145 N. 'V. 87, 88,; Brooks V. 'Vest Boston 
Gas Co., 260 Mass. 407, 157 N. E,. 36,2, 363 j 
Darnell V. Smith, 238 Mich. 33, 213 N. W. 59, 
60 ; Reid V. Barry, 93 Fla. 849, 112 So. 840, 
851 ; Freudenberger Oil Go. v. Simmons, 75 
W. Va. 337, 83 S. E. 995, 997, Ann. Cas. 1918A, 
873 ; Glenn V. Gross, 185 Iowa, 546, 170 N. 
W. 783, 784 ; Alexander v. Morris & Co., 168 
Ark. 31,270 S. W. 88, 89 ; In re Tamargo', 220 
N. Y. 225, 115 N. E. 462, 464. 

H A B EN D U M  ET T E N E N D UM .  In old con
veyancing. To have and to hold. Formal 
words in deeds of land from a very early pe

riod. Bract. fol. 17b. 

H AB ENTES H O M I N ES. In old English law. 
Rich men ; literally, having men. The same 
with tresting-men, (q. v.) Cowell. 

HABENT I A. Riches. Mon. Angl. t. 1, 100. 

H ABERE. Lat. In the civii law. To bave� 
Sometimes distinguished from tenere, (to 
hold�) and p088idere, (to possess';) habere re
ferring to the right, tenere to· the fact, and 
pO:�8i4ere to both. Calvin. 

H A B I LIS. Lat. Fit ; suitable ; active ; use
ful, (of a servant.) Proved ; authentic, (of 
Book of Saints.) Fixed ; stable, (of authority 
of the king.) Du Cange. 

H A B I T. A disposition or condition of the 
body or mind acquired by custom , or a usual 
repetition of the same act or function. Oon
ner V. Citizens' St. R. 00., 146 Ind. 430, 45 
N. E. 662 ; State V. Skillicorn, 104 Iowa, 97, 
73 N. W. 503; State V. Robinson, 111 Ala. 482, 
20 So. 30 ; Sikes V. Allen, 2 Mart. N. S. (La.) 
622 ; LudwiCk v. Com., 18 Pa. 172 ; Com. V. 
Whitney, 5 Gray (Mass.) 85. The customary 
conduct, to pursue which one has acquired a 
tendency, from frequent repetition of the same 
acts. Knickerbocker Life Ins. Co. v. Foley, 
105 U. S. 350,26 L. Ed. 1055 ; National Coun
cil of Knights and Ladies of Security v. Ifowl • .  

er, 66 Ok!. 294, 168 P. 914, 915, 6 A. L. R 
591. 

HABIT AND REPUTE. Applied in Scotch 
law to a general understanding and belief of 
something's having happened: thus, by the 
law of Scotland, marriage may be established 
by "habit and repute" where the parties co
habit and are at the same time held and re
puted as man and wife. See Bell. The same 
rllie obtains in some of the United States. 

HABI TABLE REPAIR. A covenant by a les
see to "put the premises into habita.ble repair" 
binds him to put tlJ(�lll into such a state that 

BL.LAW P'IcT.(3D ED�) 
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they may be occupied, not only with safety, 
but with reasonable comfort, for the purposes 
for which they' are taken. Miller v. McCar
dell, 19 R. I. 304, 33 A. 445, 30 L. R. A. 682; 
2 l\f ood. & R. 186. 

H A B I TANCY. Settled dwelling in a given 
place; fixed and permanent residence there. 
This term is more comprehensive than "d'om
icile," for one may be domiciled in a given 
place thongh he does not spend the greater 
portion of his time there, or though he may 
be absent for long periods. It is also more 
comprehensive than "residence," for one may 
reside in a given place only temporarily or 
for short periods on the occasion of repeated 
visits. But in neither case could he properly 
be called an "inhabitant" of that place or be 
said to have his "habitancy" there. See At
kinson v. Washington & Jefferson College, 54 
W. Va. 32, 46 S. E. 253; Hairston v. Hairston, 
27 Miss. 711, 61 Am. Dec. 530; Abington v. 
North Bridgewater, 23 Pick. (Mass.) 170. 
And see Domicile; Residence. 

It is difficult to give an exact definition of "hab
Itancy." In general terms, one may be designated 
as an "inhabitant" of that place which constitutes 

the principal seat of his residence, of his business, 
pursuits, connections, attachments, and of his po

litical and municipal relations. The term, there
fore, embraces the fact of residence at a 'place, to
gether with the intent to regard it and make it a 
home. The act and intent must concur. Lyman v. 
Fiske, 17 Pick. (Mass.) 231, 28 Am. Dec. 293. 

H A B I TANT. Fr. In French and Oanadian 
law. A resident tenant; a settler; a ten
ant who kept hearth and home on the seign
iory. A native of Canada of French descent, 
particularly of the peasant or farming class. 

H A B I TAT I O. Lat. In the civil law. The 
right of dwelling; the right of free residence 
In another's house. Inst. 2, 5; Dig. 7, 8. 

H AB I TAT I O N. 

I n  the Civil Law 

The right of a person to live .in the house 
of another without prejudice to the property. 
It differed from a usufruct, in this: that the 
usufructuary might apply the house to any 
purpose, as of a store or manufactory; where
as the party having the right of habitation 
could only use it for the residence of himself 
and family. 1 Browne, Civil Law, 184. 

I n  Estates 

A dwelling-house; a homestall. 2 BI. 
Comm. 4; 4 Bl. Comm. 220; Holmes v. Ore
gon & C. R. Co. (D. C.) 5 Fed. 527; Nowlin 
v. Scott, 10. Grat. (Va.) 65; Harvard College 
v. Gore, 5 Pick. (Mass.) 372. 

In its generic sense, the term denotes a place of 
abode, but as used in a restrictive building coye
nant it may be synonymous simply with "dwelling." 
Goodhue v. Pennell, 150 N. Y.· S. 435, 436, 164 App. 
Div. B2L 

HABITUAL DRUNKA.lm 

HABI TUAL. Ordinarily applied to things 
done customarily or from force of habit. 
Moering v. Falk Co., 155 Wis. 192, 144 N. W. 
207, 208. Formed or acquired by or resulting 
from habit; frequent use or custom. Meggs 
v. State, 101 Tex. Cr. R. 415,276 S. W. 262, 263. 
The "habitual" indulgenee in violent and un· 
governable temper as a ground for divorce is 
not synonymous with "frequent." Kellogg v. 
Kellogg, 93 Fla. 261, 111 So. 637, 638. 

HAB I TUAL C R I M I NA L. By statute in sev
eral states, one· \vho is convicted of a fel
ony, having been previously convicted of 
any crime (or twice so convicted), or who is 
convicted of a misdemeanor and has previous
ly (in New York) been five times convicted of 
a misdemeanor. Crim. Code N. Y. § 510; Rev. 
St. Utah, 1898, § 4067 (Comp. Laws 1917, § 
7907). In a more general sense, one made 
subject to police surveillance and arrest on 
suspicion, on account of his previous criminal 
record and absence of honest employment. 

HABITUAL C R I M I NALS ACT. The statute 
32 & 33 Vict. c. 99. By this act power was giv
en to apprehend on suspicion convicted per
sons holding license under the penal servitude 
acts, 1853, 1857, and 1864. The act was re
pealed and repla-ced by the prevention of 
crimes act, 1871, (34 & 35 Vict. c. 112.) 

HABI TUAL D RUNKARD. A person given to 
inebriety or the excessive use of intoxicating 
drink, who has lost the power or the will, by 
frequent indulgence, to control his appetite 
for it. Ludwick v. Com., 18 Pa.174; Gourlay 
v. Gourlay, 16 R. I. 705, 19 A. 142; Miskey's 
Appeal, 107 Pa. 626; Richards v. Richards, 
19 Ill. App. 467; McBee v. McBee, 22 Or. 329, 
29 P. 887, 29 Am. St. Rep. 613. 

Within the meaning of the divorce laws, one 
who has the habit of indulging in intoxicating 
drinks so firmly fixed that he becomes drunk 
whenever the temptation is presented by his 
being near where liquor is sold. Magahay v. 
Magahay, 35 Mich. 210. One who has a fi.xed 
habit of frequently getting drunk. PJlge v. 
P·age, '43 Wash. 293,86 P. 582, 6 L. R. A. (N. 
S.) 914, 117 Am. St. Rep. 1054; Bill v. Bill, 

'178 Iowa, 1025, 157 N. W. 158, 159. 

One who cUliltomarily becomes intoxlcalled: It is 
not necessary that such person be intoxicated most 
of his time or that he shall have lost his will power 
so that he cannot resist stimUlants. Lester v. Samp

son (Mo. App.) 180 S. W. 419, 421. 
A person who has acquired the habit of drinking 

intoxicating liquors or taking narcotic drugs to 
such an extent as to deprive him o·f reasonable self
control. Interdiction of Gasquet, 136 La. 957, 68 So. 
89, 92. 

One addicted to the habit of drinking intoxicating 
liquors to excess, who is commonly or frequently 
intoxicated and becomes so as often as opportunity 
permits, it being unnecessary that he be intoxicat
ed so often as to incapacitate him from attending 
to his business for a considerable portion of time. 

Runkle v. Southern Pac. Milling Co., 184 Cal. 714, 
195 P. 398, 400, 16 A.. L. R. 275. 
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In England, defined by the habitual drunkards' 
act, 1879, (42 & 43 Vict. c. 19,) which authorizes con
finement in a retreat, upon the party's own applica
tion, as "a p erson who, not being amenable to any 
jurisdiction in lunacy, is, notwithstanding, by rea
son of habitual intemperate drinking of intoxicat
ing liquor, at times dangerous to himself, or her
self, or others, or incapable of managing himself 
or herself, or his or her affairs." 
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HAD. As used in a statute providing that 
no suit, action or proceeding to foreclose a 
mortgage or trust deed shall be had or main
tained, "had" means commenced or begun. 
F'riel v. Alewel, 318 Mo. 1, 298 S. W. 762, 764. 

HAD BOT E. In Saxon law. A recompense 
or !?atisfaction for the violation of holy orders, 
or violence offered to persons in holy orders. 

H A B I TUAL D R U N K E N N ESS, I NTOX I CA. Cowell ; Blount. 
T I O N, or I NT E M P ERAN C E. The custom or 
habit of getting drunk ; the constant indul- H A D D. In Hindu law. A boundary or limit. 
gence in such stimulants as wine, brandy, and A statutory punishment defined by law, and 
whisky, whereby intoxication is produced ; not arbitrary. Mozley & Whitley. 
not the ordinary use, but the habitual use of 
them ; the habit should be actual and con- HAD E R U N GA. In old English law. Hatred ; 
firmed, but need not be continuous, or even of ill will ; prejudice, . or partiality. Spelman ; 
daily occurrence. Williams v. GOBS, 43 La. Cowell. 
Ann. 868, 9 So. 750 ; Short v. Morrison, 159 Respect or distinction of persons. Jacob. 
La� 193, 105 So. 286, 288. As a cause for di-
vorce, the fixed habit of frequently getting H A D GO N EL. In old Einglish law. A tax or 
drunk ; it does not necessarily imply contin- mulct. Jacob. 
ual drunkenness. Moor v. Moor, 211 Ala. 56, 

HIEC EST C O NV EN T I O. Lat. This is an 99 So. 316, 318 ; Holm v.  Holm, 44 Utah, 242, agreement. Words with which agreements 139 P. 937, 938. That degree of intemperance ' 
. .  k h' anciently commenced. Yearb. H. 6 Edw. II. 
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time from properly attending to business, or HfEC EST F I NA L I S  C O N C ORD I A. L. L.at. 
which would reasonably inflict a course of This is the final agreement. The words with 
great mental anguish upon the innocent par- which the foot of a fine commenced. 2 Bl. ty. Rev. Codes Idaho, § 2652 (Oode 1932, § Comm. 351. 
31-608). It has no reference to the excessive 
or habitual use of drugs. Hayes v. Hayes, 86 H IE R E DA. In Gothic law. A tribunal an
Fla. 350, 98 So. 66, 67 ; Smith v. Smith, 7 swering to the English court-Ieet or hundred 
Boyce (Del.) 283, 105 A. 833. court. 

H A B I T UALLY. Customarily ; by frequent 
practice or use. It does not mean entirely or 
exclusively. Stanton v. French, 91 Cal. 274, 
27 P. 657, 25 Am. St. Rep. 174. 

H A BLE. L. F'r. In old English law. A port 
or harbor ; a station for ships. St. 27 Hen. 
VI. c. 3. 

H A C I E N DA. In Spanish law. The public 
domain ; the royal estate ; the aggregate 
wealth of the state. The science of adminis
tering the national wealth ; public economy. 

Also an estate or farm belonging to a pri
va te person. 

A royal estate. Newman & B. Dict. 

H IE R E D E  ABDUCTO. An ancient writ that 
lay for the lord, who, having by right the 
wardship of his tenant under age, could not 
obtain his person, the same being carried 
away by another person. Old Nat. Brev. 93. 

H IE R E D E  D ELI BERA N D O  AL T E R I  Q U I 
H AB ET CUST O D I UM TERRIE .. An ancient 
writ, directed to the sheriff, to require one 
that had the body of an heir, being in ward, 
to deliver him to the person whose ward he 
was by reason of his land. Reg. Orig. 161. 

H IE R E D E RAPTO. An ancient writ that lay 
for the ravishment of the lord's ward. Reg. 
Orig. 163. 

HACK STA N D .  A private hack stand is a Hreredem Deus facit, n o n  homo.  God makes 
station where taxicabs or other vehicles are the heir, not man. Co. Litt. 7b ; Bract. 62b. 
kept standing to solicit trade from. the public 
indiscriminately at all hours. Borland v. Cur- H IE R E D ES. Lat. In the civil law. Heirs. 
to, 121 Misc. 336, 201 N. Y. S. 236, 237. The plural of hCBres (q. 'V.). 

HACI< N EY. Let out for hire, or devoted to H IE R E D I P ETA. Lat. In old English law. 
common use ; as, "hackney coaches," "hack. A seeker of an inheritance ; hencel the next 
ney carriages. " State v. Jarvis, 89 Vt. 239, heir to lands. Du Cange. 
95 A. 541, 543. 

H A C K N EY CARR· I A G ES. Carriages plying 
for hire In the . street. 2 O. 13, 877; Master
son v. Short, 33 How. Pr. (N. Y.). 481; 17 & 18 
Viet. c. 86; Com. v. Matthews, 122 Mass. 60. 

H reredipetre suo prop,inquo vel extraneo pe·rlcu. 
loso sane custodi nollus oom mittatur. To the 
next heir, whether a relation or a stranger, 
certainly a dangerous guardian, let no one 
be committed. Co. Litt. 88b. 
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HfEREDI TAS. 

I n' Roman Law 

The nreretJitas was a uniVersal succession 
by law to any deceased person, whether such 
person had died testate or intestate, and 
whether in trust (em fideicommis8o) for anoth
er or not. The like succession �ccording to 
Prretorian law was bon01'um pos8e88io, The 
hrereditas was called "jacerns," until the hre're8 
took it up, i. e., made his aditio hrereditati8 ; 
and such nrere8, if a SUiU8 hmre8, had the right 
to abstain, (pote8ta8 ab8tinendi,) and, if an 
emtraneU8 hrere8, had the right to consider 
whether he would accept or decline, (pote8ta8 
delibera,ndi,) the reason for this precaution 
being that (prior to Justinian's enactment to 
the contrary) a hre,-e8 after his aditio was 
liable to the full extent of the debts of the 
deceased person, and could have no' relief 
therefrom, except in the case of a damniUm 
emery-en8 or da·mno8a hceraiJita8, i. e., an 
hre1'editus which disclosed (after the aditio) 
some enormous unsuspected liability. Brown. 
The theory was that, though the physical per
son of the deceased had perished, his legal 
personality survived and descended unim
paired on his heirs in whom his legal idehtity 
was continued. 

I n  O ld En glish Law 

An estate transmissible by d�scent ; an in
heritance. Co. Litt. 9. 

-Hmreditas dam n osa. A burdensome in
heritance ; one which would be a burden in

KJEltES 

as disturbing the natural order of mortality 
(turbato ordine mortaUtatis.) Cod. 6, 25, 9 ;  
4 Kent, Comm. 397. It  was sometimes termed 
tfistis succes8io. 

. 

-Hrereditas testamentarla. Testamentary in
heritance, that is, succession to an estate un
der and according to the last will and testa
ment of the decedent. Mackeld.' Rom. Law, § 
654. 

H rereditas,- alia corpo'ralis, alia incorporalis; 
corpo ral'is e'st, qure tangi potest et videri; In
corporalis qure t:angi non pote.st nee videri. Co. 
Litt. 9. An inheritance is either corporeal or 
incorporeal. Corporeal is that which can be 
touched and seen ; incorporeal, that which can 
neither be touched nor seen. 

Hrereditas est successio in u nivers u m  jus quod 
defu nctus habuerit. Co. Litt. 237. Inheritance 
is the succession to every right which the de
ceased had. 

Hrereditas nihil �Iiu d  est, quam sucoossio in 
u n iversu m jus, q u od defu nctus habuerit. The 
right of inheritance is nothing else than the 
faculty of succeeding to all the rights of the 
deceased. Dig. 50, 17, 62. 

Hrereditas n u nquam aseendit. An inheritance 
never ascends. Glanv. lib. 7, c. 1; 2 Bl. 
Comm. 211. A maxim of feudal origin, an-d 
which invariably prevailed in the law of Eng
land down to the passage of the statute 3 & 
4 Wm. IV . . c. 100, § 6, <by which it was ab
rogated. 1 ,Steph. Comm. 378. See BroomJ 
Max. 527, 528. 

stead of a benefit, that is, the debts to be paid Hrered u m  appel latione veniunt  hreredes hrere
by the heir would exceed the assets. d u m  in infinitu m .  By the title of heirs, come 

-H rereditas jaoens. In civil law. A pros
trate or vacant inheritance. The inheritance 
left to a voluntary heir was so called so long 
as he had not manifested, either expressly 
or by silence, his acceptance or refusal of the 
inheritance. So long as no one had acquired 
the inheritance, it was termed "hrereditas ja
cens;" and this, by a legal fiction, represent
ed the person of the decedent. Mackeld. Rom. 
Law, § 737. The estate of a person deceased, 
where the owner left no heirs or legatee to 
take it, called also "caduca;" an escheated 
estate. Cod. 10, 10, 1 ;  4 Kent, Comm. 425. 
The term has also been used in English law 
to signify an estate in abeyance ; that is, aft
er the ancestor's death, and before assumption 
of heir. Co. Litt. 342b. An inheritance with
out legal, owner, . and therefore open to the 
first occupant. 2 Bl. Comm. 259. 

-H rereditas legWm a. A succession or inherit
ance devolving by operation of law (intestate 
succession) rather than by the will of the de
cedent. Mackeld. Rom. Law, § 654. 

-Hrereditas luctuosa. A sad or mournful in

the heirs of heirs to infinity. Co. Litt. 9. 

H IE R ES. 
In Roman Law 

The heir, or universal successor in the event 
of death. The heir is he who actively or 
passively succeeds to the entire property of 
the estate-leaver. He is not only the suc
cessor to the rights and claims, but also to the 
estate-leaver's debts, and in relation to his 
estate is to be regarded as the identical per
son of the estate-leaver, inasmuch as he rep
resents him in all his' active and passive rela
tions to his estate. Mackeld. Rom. Law, § 
651. 

, The institution of the hreres was the essential 
characteristic of a testament: if this was not done, 
the instrument was called a GodicilZU8. Mack. C. L. 
§§ 632, 650. 

It should be remarked that the office, powers, and 
duties of the hreres, in Roman law, were much more 
closely assimilated to those of a modern executor 
than to. those of an heir at law. Hence "heir" is 
not at all an accurate translation of "hreres," unless 
it be understood in a special, technical sense. 

heritance or succession ; as that of a parent An heir ; he to whom lands, tenements, or 
to the estate of a child, which was regarded hereditaments 'by the act of God and right of 
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blood do descend, of some estate of inherit- -Hmres rectus. In old English law. A right 
ance; Co. Litt. 7b. heir. Fleta, lib. 6, c. 1, § 11. 

I n  General _Hmredes remotio res. More remote heirs. 
-Hmres astrarius. In old English law. An The kinsmen other than children or descend
heir in actual possession of the house of his ants. 
ancestor. Bract. 85, 267 b. 

-Hmres de facto. In old English law. Heir 
from fact; that is, from the disseisin or other 
act of his ancestor, without or against right. 
An heir in fact, as distinguished from an heir 
de jure, or by law. 

' 

-Hmres ex asse. In the civil law. An heir 
to the whole estate ; a sole heir. Inst. 2, 23, 
9. 

-Hmres extraneus. In the civil law. A 
strange or foreign heir ; one who was not sub
ject to the, power of the testator, or person 
who made him heir. Qui testatori$ juri s-ub
jecti non sunt, extranei ha:r·edc.� appellantur. 
Inst. 2, 19, 3. • 

-Hmres factus. In the civil law. An heir 
made by will ; a testamentary hei r ; the per
son created universal successor by will. 
Story, Confl. Laws, § 507 ; 3' Bl. Comm. 224. 
Otherwise called "ha:res ex testamento," and 
"hQ're8 instituttl-S." Inst. 2, 9, 7 ;  ld. 2, 14. 

-Hmres fideioom missarius. In the civil law. 
The person for whose benefit an estate was 
given to another (termed "!uL'res /iduciarius," 
q. 'V.) by will. Inst. '2, 23, 6, 7,  9. Answer
ing nearly to the ce8tui que trust of the Eng
lish law. 

-Hreres su us. In the civil law. A man's own 
heir ; a decedent's proper or natural heir. 
This name was given to the lineal descendants 
of the deceased. Persons who were in the 
power of the testator but became 8ui juris at 
his death. Inst. 2, 13 ; 3, 1, 4, 5. Those de
scendants who were under the power of the 
deceased at the time of his death, and who 
are most nearly related to him. Calvin. 

-Hmredes sui et necessarii. In Roman law. 
Own and necessary heirs ; i. e., the lineal de
scendants of the estate-Ieaver. 1.'1ley were 
called "necessary" heirs, because it was the 
law that made them heirs, and not the choice 
of either the decedent or themselves. But 
since this was also true of slaves (when named 
"heirs" in the will) the former class were des
ignated "sui et necBssariit" by way of distinc
tion, the word "sui" denoting that the neces
sity �rose from their relationship to the dece
dent. Mackeld. Rom. Law, § 733. 

Hmres est alter i pse, at filius est pars patris. 
An heh; is another self, and a son is part of 
the father. 3 Coke, 12b. 

Hmres est aut ju re p ro'p rietatis aut jure repre
sontation is. An heir is either by right of prop
erty, or right of representation. 3 Coke, 40b. 

Hmre's est eadem persona cu m antecessore. An 
-Hmres fiduciarius. A fiduciary heir, or heir heir is the same person with his ancestor. 
in trust ; a person constituted heir by will, Co. Litt. 22; Branch, Princ. See Nov. 48, c. 
in trust for the benefit of another, called the 1, § 1. 
"/ideicommi8'8ariu8." 

Hmres est nomen collectivu m .  "Heir" is a col
-Hmres i nstitutus. A testamentary heir ; one lective name or noun. 1 Vent. 215. 
appointed by the will of the decedent. 

Hreres est nomen ju ris; fil ius est no -men naturm. 
-Hmres legiti mus.  A lawful heir ; one point- "Heir" is a name or term of law ; "son" is a ed out as such by the marriage of his parents. name of nature. Bac. Max. 52, in reg. 11. 
-Hreres natus. In the civil law. An heir 
born ; one born heir, as distinguished from 
one made heir, (ht.tre8 tactu,8, q. v.;) an heir 
at law, or 'by intestacy, (ab intestato;) the 
next of kin by blood, in cases of intestacy. 
Story, Confl. Laws, § 507 ; 3 Bl. Comm. 224. 
This is the only form of heirship recognized 
in the English law. Wms. R. P., 6th Am. ed: 
96. 

-Hmres neCessarius. In the civil law. A nec
essary or compulsory heir. This name was 
giv�n to the heir when, 'being a slave, he was 
named "heir" in the testament, ,because on the 
death of the testator, whether he: would or 
not, he at once became free, and was com
pelled to assume the heirship. Inst. 2, 19, 1. 

-Hmredes proximl. Nearest or next beirs. 
The children or descendants of the deceased. 

H mres est pars antecessoris. An heir is a part 
of the ancestor. So said because the ancestor, 
during his life, bears in his body (in judg
ment of law) all his heirs. Co. Litt. 22 b; 
Schoonmaker v. Sheely, 3 fin (N. Y.) 165, . 
167. 

Hmres hmredis nei  est meus hmres. The heir 
of my heir is my heir. Wharton, Law Dict. 

Hmres legiti m u s  e,st que'm n u p tim demonstrant. 
He is'a lawful heir whom marriage points out 
as such ; who is born in wedlock. Co. Litt. 
7b; Bract. fo1. 88; Fleta, lib. 6, c. 1; Broom, 
Max. 515; Mirror of Just. 70; Dig. 2, 4, 5. 
(As to the application of the principle when 
the marriage is SUD sequent to the ' birth of the 
chlld, see 2 Cl. & F. 571; 6 Bfugh. N. 0.385; 
,0 Wheat. 226, 262, n., 0 L. Ed. 70.) 
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Haeres minor uno at vlglntl annls non respon· 
"ebit, nisi in casu dotis. Moore, 34S. An heir 
under twenty-one years of age is not answer
able, except in the matter of dower. 

Hmres non tenetur In Anglia ad debita anteoes· 
sorls redd'enda, nisi per anteoessorem ad' hoc 
fuerit obllgatus, p·rmterquam debita regis tan· 
tum. Co. Litt. 386. In England, the heir is 
not 'bound to pay hIs ancestor's debts, unless 
he be bound to it by the ancestor, except debts 
due to the king. But now, by 3 & 4 Wm. IV. 
c. 104, he. is liable. 

bers from among whom. the arbitrators in a 
given case are selected. At the Second Hague 
Conference of 1907 ,apart from' minor changes 
made in the court, it was provided that, of 
the two arbitrators appointed by each of the 
parties, only one should be a national of the 
appointing state. 1 Scott, 274-318, 4'23-464. 

H A I A. In old English law. A park inclosed. 
A hedge. Cowell. 

H A I EBOTE. In old English law. A permis
sion or liberty to take' thorns, etc., to make 
or repair hedges. BloUIit�· , 

. 

HI£RETARE. In old English law. To give 
a right of inheritance, or make the donation H A I LL. In Scotch law. Whole; the whole. 

hereditary to the grantee and his heirs. "All and haill" are common words in convey-
Cowell. . ances. 1 Bell, App. Cas. �99. 

,H I£RET I C O  COMBURENDO. The statute 2 
Hen. IV. c. 15, de haJretico oomburendo, was 
the first penal law enacted against heresy, 
and imposed the penalty of death QY burning 
against all heretics who relapsed or who re
fused to abjure their opinions. It was re
pealed by the statute 29 Car. II. c.9. Brown. 
This was also the name of a· writ for the pur-

. pose indicated. See, also, De Hreretico Com
burendo. 

HAFNE. A haven or port. Cowell 

HAFNE COURTS. "Haven courts; courts an-

H A I LW O R I { FO LK (i. e., holyworkfolk.) 
Those who formerly held lands' by the· serv
ice of defending or repairing a church or 
monument. See, also, Halywercfolk. 

HAl M HALDARE. In old Scotch law. To 
seek restitution of one's own goods and gear, 
and bring the same home again. Skene de 
Verb. Sign. 

HAl MSUCKEN. In Scotch law. The crime 
of assaulting a person in his own house. Bell. 
See Hamesecken. 

ciently held in certain ports in England. HA I R. A capillary outgrowth from the ·skln. 
Spelman. It has 'been held not to include the bristles 

H AG. A division of a coppice or wood on 
which timber was cut annually by the pro

of animals. Von Stade v. Arthur, 13 Blatchf. 
251, Fed. Cas. No. 16,OOS. 

prietor. Ersk. Pro 222. HAKH. Truth; the true God; a just or Ie-

H AGA. A house in a city or borough. Scott. 
gal prescriptive right or claim; a ·perquisite 
claimable under established usage by

' 
village 

HAG I A. A hedge. Mon. Angl. tom. 2, p. 273. officers. Wilson, Gloss. Ind. 

HAGNE. A little hand-gun. 
VIII. c. 6. 

St. 33 Hen. HAK HDAR. The holder of a right. Maz. & 
W. See Hakh. 

HAGNEBUT. A hand-gun of a larger de- HALAKAR. The realization of the revenue. 

scription than the hagne. St. 2 & 3 Edw. VI. Wilson, Gloss. Ind.; Moz. & W. 

C. 14; 4 & 5 P. & M. C. 2. 

HAGUE TR I BUNAL; The Court of Arbitra.
tion established 'by the Hague Peace Confer
ence of 1899. The object of the establishment 
wa.s to facilitate the immediate recourse to 
arbitration for the settlement of interna
tional differences

' 
by providing a permanent 

court, "accessible at all times, and acting, in 
default of agreement to the contrary 'between 
the parties, in accordance with the rules

-
of 

procedure inserted in the present convention." 
The court is given jurisdiction over all ar
bitration cases, provided the parties do not 
agree to institute a special tribunal. An in
ternational Bur�u was likewise established 
to serve as a. registry for the court, and to ,be 
the channel of communications relative to tiie 
meetings of the cc>urt. The court, although 
called "permanent," is really so only in the 
fact that there is a permanent list of mew-

HALF. A moiety; one of two equal parts 
of anything susceptible of division. Prentiss 
v. Brewer, 17 Wis. 644, 86 Am. Dec. 73.0 ; 
Hartford Iron Min. Co. v. Cambridge Min. 
Co., 80 Mich. 491, 45 N. W. 351; Cogan v. 
Cook, 22 Minn. 142; Dart v. Barbour, 32 Mich. 
272. Used in law in various compound terms, 
in substantially the same sense, as follows: 

- Half blood. See Blood. 

- Half.brother, half-sistQr. Persons who have 
the same father,but ditrerent mothers; or the 
same mother, but different fathers. Wood v. 
Mitcham, 92 N. Y. 379'; In re Weiss' Estate, 
1 Montg. Co. Law Rep'r (Pa.) 210. 

- Half-cent. A copper coin of the United 
States, of tlie value of five mills, and ·of the 
weight of ninety-four grains. ,The coinage ot 
these was discontinued in 1857. 
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-Half chest. In connection with tea, a "half 
chest" is a chest containing 75 to 80 pounds, 
but the weight varies according to the kind 
of tea. Japan Tea Co. v. Franklin MacVeagh 
& Go., 142 Minn. 152, 171 N. W. 305, 307. 

-Half defense. See Defense. 

-Half-di me. A silver (now nickel) coin of the 
United States, of the value of five cents. 

-Half-dollar. A silver coin of the United 
States, of the value of fifty cents, or one-half 
the value of a dollar. 

-Half-eagle. A gold coin of the United 
States, of the value of five dollars. 

-Half endeal o'r halfen deal. A moiety or half 
of a thing. 

-Half-kineg. In Saxon law. Half-king, 
(8emi-rem.) A title given to the aldermen of 
all England. Grahb, Eng. Law, 28 ; Spelman. 

-Half-mark. A noble, or six shillings and 
eight pence in English money. 

-Half pilotage. Compensation for services 
which' a pilot has put himself in readiness to 
perform, by la'bor, risk, and cost, and has of
fered to perform, at half the rate he would 
have received if the services had actually been 
performed. Gloucester Ferry Co. v. Penn
sylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. 
Ed. 158. 
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Oro. Jac. 166; Yel. 100; 1 Steph. Comm. 265; 
Pol. Code Cal. 1903, § 3257. 

HAL l .  A man employed in ploughing. Wil
son, Gloss. Ind.; Moz. & W. 

H A L I FAX LAW. A synonym for lynch law, 
or the summary (and unauthorized) trial of 
a person accused of crime and the infliction 
of death upon him ; from the name of the 
parish of Halifax, in England, where ancient
ly this form of private justice was practised 
by the free burghers in the case of persons 
accused of stealing ; also called "gibbet law." 

HA L I G E MOT, or HAll MOTE. In Saxon 
law. The meeting of a hall, (conventuSt 
aulce,) that is, a lord's court ; a court of a 
manor, or court-baron. Spelman. So called 
from the hall, where the tenants or freemen 
met, and justice was administered. Crabb, 
Eng. Law, 26. 

It was sometimes' used to designate a convention 
of citizens in their public hall and was also ,called 
folkmote and hallmote. The word haUmote rather 
signifies the. lord's court or a court baron held in a 
manor in which the differences between the tenants 
were determined. Cunn. L. Diet. ; Cowell. 

"Furthermore, it seems to have been a common 
practice for a wealthy abbey to keep a court, knowrr 
as a haZimote, on each of its manors, while in ad
dition to these manorial courts it kept a central 
court, a Ubera curia for all its greater freehold 
tenants. And we may now and again meet with 
courts which are distinctly called courts of honors. 
The rule then was not merely this, that the lord of 
a manor may hold a court for the ml!-nor ; but rath
er this, that a lord may hold a court for his ten
ants." 1 Poll. & Maitl. 573. 

-Half-pro,o't. In the civil law. Proof by one 
witness, or a private instrument. Hallifax, 
Civil Law, b. 3, c. 9, no. 2'5 ; 3 Bl. Comm. 37(). 
Or prima facie proof, which yet was not suf
ficient to found a sentence or decree. HAll MAS. In English law. The feast of 

All Saints, on the 1st of November ; one of 
-Half-seal. That which was formerly used the cross-quarters of the year, was computed 
in the English chancery for sealing of com- from Halimas to Candlemas. Wharton. 
missions to delegates, upon any appeal to the 
court of delegates, either in ecclesiastical or H A L I W O R I{ FO Ll{. See Halywercfolk. 
marine causes. 8 Eliz. c. 3. 

-Half section. In American land law. The 
half of a section of land according to the 
di visions of the government survey, laid off 
either by a north-and-south or by an east
and-west line, and containing 320 acres. See 
Brown v. Hardin, 21 Ark. 324. 

.... Half-time,r. A child who, 'by the operation 
of the English factory and education acts, is 
employed for less than the full time in a fac
tory or workshop, in order that he may at
tend some "recognized efficient school." ,see 
factory and workshop act, 1878, § 23; .ele
mentary education act, 1876, § 11. 

,,-Half-ton gue. A jury half of. one tongue or 
nationality and half of another. See De 
Medietate Lingure. 

_Half-year. In legal computation. The pe
riod of one. hundred and eighty-two days; 
the oad hours being rejected. Co. Litt. 135b; 

H ALL. A building or room of considerable 
size, used as a place for the meeting of pub
lic assemblies, conventions, courts, etc.; as, 
the city hall, the town hall. 

I n  E n glish Law 

A name given to many manor-houses be
cause the magistrate's court was held in the 
hall of his mansion; a chief mansion-house. 
Cowell. 

HALL-M A R I{.  An official stamp affixed by 
the goldsmiths upon articles made of gold 
or silver as an evidence of genuineness, and 
hence used to signify any mark of genuine
ness. "The power of free alienation is the 
'hall-mark' of a fee-simple absolute." Rand. 
Em. Dom. § 206. 

HALLAGE. In old English law. A fee or 
toll due for goods or merchandise vende(], in 
a hall. Jacob; 6 Co. 62. 
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A toll due to the lord of a fair or market, 
for such commodities as were vended in the 
common hall of the place. Cowell; Blount. 

HAL LAZCO. In Spanish law. The finding 
and taking possession of s-omething which pre
viously had no owner, and which thus be
comes the property of the first occupant. Las 
Partidas, 3, 5, 28 ; 5, 48, 49 ; 5, 20, 50. 

HA LLE-GEM OTE. In Saxon law. HaZigf? 
mot (q. 'V.). 

HALLMOO T. See Haligemot. 

HALLUC I NAT I O N. In medical jurispru
dence. A trick or deceit of the senses; a mor
bid error either of the sense of sight or that 
of hearing, or possibly of the other senses; a 
psychological state, such as would be pro
duced naturally by an act of sense-perception, 
attributed 'confidently, but mistakenly, to 
something which has no objective existence; 
as, when the patient imagines that he sees 
an object when there is none, or hears a voice 
or other sound wh,en nothing strikes his ear. 
See Staples v. Wellington, 58 Me. 459; McNett 
v. Cooper (C. C.) 13 Fed. 590; People v. Krist, 
168 N. Y. 19, 60 N. E. 1057. 

An error, a blunder, a mistake, a fallacy; 
and wl1en used in describing the condition of 
a person, does not necessarily carry an im
putation of insanity. Foster's Ex'rs v. Dick
erson, 64 vt. 233, 24 A. 253. 

The perception. by any of the senses of an object 
which has no existence. The conscious recognition 
of a sensation of sight, hearing, feeling, taste, or 
smell which is not due to any impulse received by 
the perceptive apparatus from without, but arises 
within the perceptive apparatus itself. A false per
ception in. contradistinction to a deZusion or false 
belief. Wood, Am. Text-Book of. Med. 

Halhicinations are tricks of the senses, differing 
from delusions in that hallucinations pass away 
while delusions remain. Bensberg v. Washington 
University, 251 Mo. 641, 158 S. W. 330, 333. 

Hallucination does not by itself constitute insan
ity, though It may be evidence of it or a sign of its 
approach. It is to be distinguished from "delusion" 
in this, that the latter Is a fixed' and irrational be
lief in the existence of a fact or state of facts, not 
cognizable through the senses, but to be determined 
by the faculties of reason, memory, judgment, and 
the like; while hallucination Is a bellef in the ex
istence of an external object, perceptible by the 
&enses, but having no real existence; or, in so far 
as a delusion may relate to an external object, it 
Is an irrational belief as to the character, nature, 
or appearance, of something which really exists and 
affects the senses. For example, if a mail should 
believe that he saw his right hand in its proper 
place, after it had been amputated, it would be an 
hallucination; but if' he believed that his right 
hand was made of glass, it would be a delusion. 
In other words, in the case of hallucination, the 
senses betray the mind, while in the case of delu
sion, the senses act normally, but their evidence Is 
rejected by the mind on account of the existence 
of an irrational belief formed independently of them. 
They are further distinguished by the fact that 
hallucinations may be observed and studied by the 
subject himself and traced to their causes, or may 

be corrected by reasoning or argument, while a 
delusion is an unconscious error, but so fixed and 
unchangeable that the patient cannot be reasoned 
out of it. Hallucination is also to be distinguished 
from "illusion," the latter term being appropriate 
to describe a pervert.ed or distorted or wholly mis
taken impression in the mind, derived from a true 
act of sense-perception, stimulated by a real ex
ternal object, but modified by the imagination of 
the subject; while, in the case of hallucination, 
as above stated, there is no objective reality to cor
respond with the imagined perception. 

HA LM OTE. See Haligemot. 

HAL YMOTE. A holy or ecclesiastical court. 
A court held in London before the lord 

mayor and sheriffs, for regulating the bak
ers. 

I t was anciently held on Sunday next be
fore St. Thomas! day, and therefore called 
the "holymote," or holy court. Cowell.-

HALYWERC FOLK. Sax. In old English 
law. Tenants who held land by the service 
of repairing or defending a church or

' 
monu

ment, whereby they were exempted from 
feudal and military services. Especially in 
the county of Durham, those who held by 
service of defending the corpse of St. Cuth
bert. Jacob, Law Dict. 

H A M .  A place of dwelling; a homeclose; a 
little narrow meadow. Blount. A house or 
little village. Cowell. 

HAMA. In old English law. A hook; an en
gine with which a house on fire is pullea 
'down. Yel. 60. 

A piece of land. 

HAM B L I NG, or HAMELING. In forest law. 
The hoxing or hock-sinewing of dogs; an old 
mode of laming or disabling dogs. Termes de 
la Ley. Expeditation (q. 'V.). 

HAMEL, HAMELETA, or HAM LETA. '.A. 
hamlet. 

HAMESEC KEN. in Scotch iaw. The violent 
entering into a man's house without license or 
against the peace, and the seeking and as
saulting him there. Skene de Verb. Sign.; 2 
Forb. Inst. 139. 

The crime of housebreaking or burglary. 4 
BI. Comm. 223. Spelled, also, "hamesucken." 

In Hale's Pleas of the Crown it .Is said, "The 
common genus pf offences that comes under the 
name of hamesucken is that which is usually called 
house-breaking; which sometimes comes under the 
common appellation of burgZary, whether commit
ted in the day or night to the intent to commit fel
ony'; so that house-breaking of this kind 1s of two 
natures." 1 Hale, PI. Cr. 547; Com. v. Hope, 2:1 
Pick. (Mass.) 4. 

See also, Hamsocne. 

HAM FARE. (Sax. From ham, a house.) In 
Saxon law. An assault made in a house; a 
breach of the peace in a private house. Cow
ell This word by some is said to signify the 
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freedom of a man's house. Bolthouse. See, 
also, Hamsocne. 

H A M LET. A small village ; a part or member 
of a vill. It is the diminutive of "ham," a 
village. Cowell. See Rex v. Morris, 4 Term, 
552. . 

' 

A " village" or "hamlet" in a rural community 
may be no more than a store, a school, a church, 
and two or three residences. Rantoul Rural High 
School Dist. No. 2, Franklin County, v. Davis, 160 
P. 1008, 1009, 99 Kan. 185. 

H A M MA. A close joining to a house ; a croft ; 
a little meadow. Cowell. 

H A M M E R. Metaphorically, a forced sale or 
sale at public auction. "To bring to the ham
mer," to put up for sale at auction. "Sold un
der the hammer," sold by an officer of the law 
or by an auctioneer. 

HAMSO C N E. In Saxon law. The word .is 
variously spelled hamsoca, ha msocna, hairnr 
8uken, hamesalcen, hamsocn. The right of se
curity and privacy in a man's house. Du 
Cange. The breach of this privilege by a forc
ible entry of a house is breach of the peace. 
Anc. Laws & Inst. of Eng. Gloss. ; Du Cange ; 
Bracton, lib. 3, tr. 2, c. 2, § 3. The right to en
tertain jurisdiction of the offence. Spelman ; 
Du Cange. Immunity from punishment for 
such offence. Du Cange ; Fleta, lib. 1, c. 47, § 
18. An insult offered in one's own house (in
.�uU'us fa,ctu8 in domo). Brompton, p. 957 ; 
Du Cange. 

Among the Anglo-Saxons it was breaking 
, into a house ; perhaps the time of the day was 
not an element. See 3 Holdsw. Hist. E. L. 
293 ; 2 Poll. & Maitl. 492. See, also, Hame
secken. 

HANAPER. A hamper or basket in which 
were kept the writs of the court of chancery 
relating to the business of a subject, and their 
returns ; 5 &  6 Vict. c. 113 ; 10 Ric. II. c. 1 ;  3 
BI. Comm. 49 ; equivalent to the Roman fis
cus. According to others, the fees accruing on 
'writs, etc., were there kept. Spelman ; Du 
Cange. 

HANAPER-O F F I CE. An office belonging to 
the common-law jurisdiction of the court of 
chancery, so called because all writs relating 
to the business of a subject, and their returns, 
were formerly kept in a hamper, in hana

, per'io. 5 & 6 Vict. c. 103. See Yates v. People, 
6 Johns. (N. Y.) 363. 

H A N D .  A 'measure of length equal to four 
inches, used in measuring, the height of 
horses. 

A person's signature. Salazar v. Taylor, 18 
Colo. 538, 33 Pac; 369 ; 10 Mod. 103. 

As a part of the body, within the purview 
of Workmen's Compensation Acts, "hand" des
ignates the palm, fingers, and thumb, an or
gan primarily of prehension or grasping. 
hovaio v. Michigan Stamping Co., 202 Mich . . 

85; 167 N. W. 904, '905. But it has elsewhere 
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been said that for the purpose of fixing com
pensation, the statute treats all parts below 
the elbow joint as an entirety under the name 
"hand." Western Con st. Co. v. Early, 81 Ind. 
App. 490, 142 N. E. 396. 
- In the plural, the term may be synonymous 
with "possession" ; as, the "hands" of an ex
ecutor, garnishee, etc. Brow:pwood Gas Co. 
v. Belser (Tex. Civ. App.) 257 S. W. 605, 607. 

I n O ld E ngl ish JLaw 
An oath. 
For the meaning of the terms "strong 

hand" and "clean hands," see those titles. 

H A N D  D OWN. To announce or file an opin
ion in a cause. Used originally and properly 
of the opinions of appellate courts transmit
ted to the court below ; but in later usage the 
term is employed. more generally with refer
ence to any decision by a court upon a case or 
point reserved for consideration. 

H A N D-FAST I NG. In old English law. Be
trothment. 

H A N D-G R I T H .  Peace or protection given 
by the king with his 'own hand ; used in the 
laws of Henry I. Tomlin ; Cowell ; Moz. & 
W. ; Stat. Hen. I. c. 13. 

H A N D  M O N EY. Money paid in hand to bind 
a bargain ; earnest money, when it is in cash. 

HAN D B I LL A written or printed notice dis
played to inform those concerned of some
thing to be done. Kelly v. Board of Trustees 
of Evarts Common Graded School Dist., 162 
Ky. 612, 172 S. W. 1047, 1048 ; People v. Mc
Laughlin, 33 Mi�c. 691, 68 N. Y. S. 1108. 

HAN D BO ROW. In Saxon law. A hand 
pledge ; a name given to the nine pledgeS' in 
a decennary or friborg ; the tenth or Chief, be
ing called "headborow," (q. v.). So called as 
being an inferior pledge to the chief. Spel
man. 

H A N DCUF FS. See Fetters. 

HAN D HA B E N D, or H A N D-HA B E N D E. In 
Saxon law. One having a thing in his hand ; 
that is, a thief found having the stolen goods 
in his possession. Jurisdiction to try such 
thief. See Laws of Hen. I. c. 59 ; Laws of 
Athelstane § 6 ;  Fleta, lib. 1, c. 38, § 1 ; Britton 
p. 72 ; Du Cange, H and habenda. See, also, 
Backberend. 

H A N D LE. To deal in, to buy and sell, as 
merchandise. Adams Fish Market v. Sterrett, 
106 Tex. 562, 172 S. W. 1109. To manage or 
operate. The term includes the act of placing 
a truck on a depot platform for the purpose 
of loading. Wells Fargo & Co. v. Lowery 
(Tex. Civ. App.) 197 s. W. 605, 608. 

H A N D SALE. Anciently, among all the north
ern nations, shaking of hands was held nec
essary to bind a bargain,-a custom still re
tained in yerbal con�racts. A sale thus made 
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was called "handsale," ('Venditio per mutuam 
manum complell!ionem.) In process of time 
the same word was used to signify the price 

, or earnest which was given immediately after 
the shaking of hands, or instead thereof. 2 
BI. Comm. 448. 

H A N DSEL. Handsale, or earnest money. 

H A N DWR I T I N G. The chirography of a per
son ; the cast or form of writing peculiar to a 
person, inclUJ1ing the size, shape, and style of 
letters, tricks of penmanship, and whatever 
gives individuality to his writing, distinguish
ing it from that of other persons. In re Hy
land's Will (Sur.) 27 N. Y. S. 963. 

Anything written by hand ; an instrument 
written by the hand of a person, or a specimen 
of his writing. 

Hanq.writing, considered under the law of evi
dence, includes not only the ordinary writing of 
one able to write, but also writing done in a dis
guised hand, or in cipher, and a mark made by one 
able or unable to write. 9 Amer. & Eng. Ene. Law, 
264. See Com. v. Webster, 5 Cush. (Mass.) 301, 52 
Am. Dec. m 

Typewriting Is Dot "handwriting" within a stat
ute allowing experts' opinions as to who executed 
a writing. Wolf v. Gall, 176 Cal. 787, 169 P. 1017, 
1019. 

EANSGBA. VB 

(Deut. xxi. 23.) Its legality was declared 
by acts in 1751 and , 1828. Abolished by 4 & 5 
Wm. IV, c. 26. 'Vharton. 

HANG I NG PAPER. Ordinarily, paper for 
hanging or hangings, or paper which hangs. 
'Vithin the meaning of the Tariff Act (19 US 
CA § 121), paper used for covering walls, ' 
ceiling, etc., whether such paper is tinted 
or decorative or not ;----a more inclusive term 
than "paper hangings," meaning tinted or 
decorative paper used for the purpose men
tioned. Downing & Co. v. U. S., 12 Ct. Gust. 
App. 451, 454. 

Merchandise known as grass cloth, made by past· 
,ing a fabric of weed bark sewed with cotton thread 
on a paper backing and dyeing the surface, import
ed to be used as wall hangings, Is dutiable as dyed 
hanging paper. Downing & Co. v. U. S., 12 Ct. Cust. 
App. 451. 

HANGMAN. An executioner. One who exe
cutes condemned criminals by hanging. 

HANGWI TE. In Saxon law. A fine for il
legal hanging of a thief, or for allowing him 
to escape. Immunity from such fine. Du 
Cange. 

HA N DY MAN. A man of all work. Sover-
H AN I G. Some customary labor to be per
formed. Holthouse. 

eign Camp, W. O. W., v. Craft, 208 Ala. 467, 
94 So. 8031, 834. 

HAN G. In old practice. To remain unde
termined. "It has hun.g long enough ; it is 
time it were made an end of." Holt, C. J., 1 
Show. 77. 

Thus, the present participle means pending ; 
during the pendency. "If the tenant alien, 
hanging the prceoipe." Co. LUt. 266a. Re
maining undetermined. 1 Show. 77. 

HANGED, D RAWN A N D  QUA RTERED. A 
method of executing traitors in England, said 
to have been 

'introduced in 1241. The traitor 
was carried on a sled, or hu.rdle to the gal
lows (formerly dragged there tied to the tail 
of a horse) ; hanged till half dead and then 
cut down ; his entrails cut out and burnt ; 
his head .cut off and his body to be divided 
into quarters, which, with his head, were 
hung in some public place. In practice the 
executioner usually cut out the heart and 
held it up to view. See Andrews, Old Time 
Punishments ; 1 Eng. Rep. 87. 

H A N G I NG.  In criminal law. Suspension by 
the neck ; the mode of capital punishment 
used in England from time immemorial, and 
generally adopted in the United States. 4 
Bl. Comm. 403. 

HANG I N G  I N  C H A I NS. In atrocious cases 
it was at one time usual, in England, for the 
court to direct a murderer, after execution, 
to be hanged upon a gibbet in chains near the 
place where the murder was committed, a 
practice quite contrary to the Mosaic law. 

HANSE. An alliance or confederation among 
merchants or cities, for the good ordering 
and protection of the commerce of its mem
bers. An imposition upon merchandise. Du 
�ange. 

-Hanse towns. The collective -name of cer
tain German cities, including Liibeck, Ham
burg, and Bremen, which formed an alliance 
for the mutual protection and furtl1erance of 
their commercial interests, in the twelfth cen
tury. The powerful confederacy thus formed 
was called the "Hanseatic League." The 
league framed and promulgated a code of 
maritime law, which was known as the "Laws 
of the Hanse Towns," or JU8 llan8eaticum 
Maritimum. 

-Hanse towns, laws of the. The maritime or:. 
dinances of the Hanseatic towns, first pub
lished in German at Liibeck, in 1597, and ' in 
May, 1614, revised and enlarged. 

-H anseatic. Pertaining to a hanse or com
mercial alliance ; but, generally, the union of 
the. Hanse towns is the one referred to, as in 
the expression the "Hanseatic League." The 
years 1356 to 1377 marked the zenith of the 
league's power. The league gradually de
clined till, in 1669, 'the last general assembly 
was held and Liibeck, Hamburg and Bremen, 
were left alone to preserve the name and 
small inheritance of the "Hansa." 

HANSG RAVE. The chief of a company ; the 
head man of a corporation. 
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HANTE LOD, or HANTELO D E. In old 
European law. An arrest, or attachment. 
Spelman ; Du Cange·; Toml. ; Holthouse. 

HAP. To catch. Thus, "hap the rent," "hap 
the deed-poll," were formerly used. 

H A P P I N ESS. Comfort, consolation, content
ment, ease, enjoyment, pleasure, satisfaction. 
National Surety Co. v. Jarrett, 9'5 W. Va. 420, 
121 S. E. 291, 2.95. The constitutional right of 
men to pursue their "happiness" means the 
right to pursue any lawful business or voca
tion, in any manner not inconsistent with the 
equal rights of others, which may increase 
their prosperity, .  or develop their· faculties, 
so as to give to them their highest enjoyment . .  
Butchers' Union Co. v. Crescent City Co., 4 
S. Ct. 652, 111 U. S. 757, 28 L. Ed. 585 ; 1 Bl. 
Comm. 41. And see English v. English, 32 
N. J. Eq. 750. 

H AQ U E. In old statutes. A hand-gun, about 
three-quarters Qf a yard long. 

HA RAC I U M .  In old English law. A race Qof 
horses and mares kept for breed ; a stud. 
Spelman. 

HARB I N G E R. In England, an officer of the 
royal househO'ld. 

HARBO R, 'V. To receive clandestinely and 
without lawful authority a persO'n for the 
purpose of so concealing him that another 
having a right to the lawful custody of such 
person shall be deprived of the same. Jones 
Y. Va·n Zandt, 5 How. 215, 227, 12 L. Ed. 122. 
For example, the harboring of a wife 0'1' an 
apprentice in order to' deprive the husband 
or the master of them ; or, in a less technical 
sense. it is the reception of persons improper
ly. Poll. Torts 275 ; Wood v. Gale, 101 N. H. 
247, 34 Am. Dec. 150 ; Eells v. People, 4 Scam. 
(I ll.) 498. It may be aptly used to describe 
the furni!'!hing of shelter, lodging, or food 
clandestinely or with concealment, and under 
cert.n in circumstances, may be equally appli
cable to those acts divested of any accom
panying secrecy. U. S. v. Grant (0. C.) 55 F. 
415. 

A distinction has been taken, in some decisions, 
between "harbor'� and "conceal." A person may be 
convicted of ha rboring a slave, although he may 
not have concealed her. McElhaney v. State, 24 
Ala. 71. 

As used in U. S. Criminal Code, § 42 (18 USCA § 
94), providing for the punishment of one who shall 
harbor, conceal, protect, or assist any soldier 'who 
has deserted from service, "harbor" means to lodge, 
to care for, after 83creting the deserter. Firpo v. 
United States (C. C. A.) 261 F. 850. 853. 

Under Pen. Code Utah, § 4075, providing that per
sons who, after knowledge that a felony has been 
committed, harbor or protect the person charged 

therewith or convicted thereof, are a�cessories, the 

words "harbor and protect" imply more than mere 

withholding, of knowledge as to the whereabouts of 
the ' party charged, and necessarily contemplate 
some amrmative act or acts of concealment or a.-
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sistance rendered to the principal personally. Ex 
parte Overfield, 39 Nev. 30, 152 P. 568. 

To " harbor" a dog involves the idea of protec
tion, and of treating it as living at one's house, and 
undertaking to control its actions. Hagenau v. Mil
lard, 182 Wis. 544, 195 N. W. 718, 719. See, also, 
Markwood v. McBroom, 110 Wash. �08, 188 P. 521, 
522. 

HA R B O R, n. A haven, or a space of deep 
water so sheltered by the adjacent land as to 
afford a safe anchorage for ships. Rowe v. 
Smith, 51 Conn. 271, 50 Am. Rep. 16 ; The 
Aurania (D. C.) 29 F. 103 ; People v. Kirsch, 
67 Mich. 539, 35 N. W. 157 ; The Cuzco (D. C.) 
225 F. 169, 176. A port or haven for ships ; 
a sheltered place, natura'l or artificial, on the 
coast of a sea, lake, or other body of water. 
State v. Savidge, 95 Wash. 240, 163 P. 738, 
740. 

"Port" Is a word of larger import than "harbor," 
since it implies the presence of wharves, or at any 
rate the means and opportunity of receiving and 
discharging cargo. See 7 M. & G. 870 ; Martin v. 
Hilton, 9 Metc. (Mass.) 371 ; 2 B.  & Ald. 460. Thus, 
we have the "said harbor, basin, and docks of the 
port of Hull." 2 B. & Ald. 60. But they are gen
erally used as synonymous. Webster, Dict. 

H A R B O R  AUTH O R I TY. In England a har
bor authority is a body of persons, corporate 
Qr unincorporate, being proprietors of, or in
trusted with the duty of constructing, improv
ing, managing, or lighting, any harbor. St. 
24 & 25 Viet. c. 47. 

HARBO R L I N E. A line marking the bound
ary of a certain part of a public water which 
is reserved for a harbor. Engs v. Peckham, 
11 R. I. 224. The line beyond which wharves 
and other structures cannot be ' extended. 
Garrison v. Greenleaf Johnson Lumber 0>. 
(C. C. A.) 215 F. 576, 579. 

HARD. As applied to liquors, rough ; acid ; 
sour. In re Stiller, 175 App. Div. 211, 161 N. 
Y. S. 5-94, 597. 

HA R D  C ASES. A phrase used to indicate 
decisions which, to meet a case of hardship 
to a party, are not entirely consonant with 
the true principle of the law. It is said of 
such : Hard cases make bad law. Hard eas
es must not make bad equity mIy more than 
bad law ; Moore v. Pierson, 6 Iowa, 279, 71 
Am. Dec. 409. 

Hard cas
'
es are the quicksands of the law. 

Metropolitan Nat. Bank v. Campbell Cpmmis
sion Co. (C. C.) 77 F,. 705. 

Hard oases make bad law. 

HAR D  CI DER. Cider which has lost its 
sweetness from fermentation-fermented ei
der possessing a stimulating and intoxicating 
effect, due to its acquisition of a substantial 
and potent alcoholic content. through fer
menta�ion. , United , States v. Dodson (D. C.) 
268 F. 397. 403 : Monroe Oider Vinegar " 
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Fruit CO'. v. RiGrdan (D. O.) 274 F. 736, 737 ; 
s. c. (0. O. A.) 280 F. 624, 626 ; People v. 
Emmons, 178 Mich. 126, 144 N. W. 479, 481, 
Ann. Cas. 1915D, 425. 

H A R D  LABO R. A punishment, additional to 
mere imprisonment, sometimes impO'sed u�n 
cGnvicts sentenced to a penitentiary. But the 
labor is nO't; as a rule, any harder than ordi
nary mechanical labor. Brown v. State, 74 
Ala. 483 ; ThompsO'n v. State, 19 Ala. App. 
328, 97 So. 258, 260. Compulsory labor. In 
re Danton, 108 Kan. 451, 195 P. 981, 983 ;  
Ex parte Brede (D. C.) 279 F. 147, 150. 

HARD M O N EY. Lawful coined money. Hen
ry v. Bank of Salina, 5 Hill (N. Y.) 523, 536. 

JlAB,VBSTING EXPENSES 

HARMONY. The phrase "in harmony with" 
is synonymous with "in agreement, conform
ity, Dr accordance with." Brown Real Estate 
Co. v. Lancaster County, 110 Neb. 665, 194 
N. W. 8917, 898. 

H A RNASCA. 'In DId EurDpean law. The de
fensive armO'r Df a man ; harness. · Spelman. 

HARNESS. The defensive armor of a sol
dier Dr knight. All warlike instruments. In 
modern poetical sense, a suit O'f armDr. 
Sometimes, the trappings of a war-hDrse. 

The tackle Dr furniture Gf a ship. 

H ARO, H ARRON. Fr. In NO'rman and early 
English law. An outcry, Dr hue and cry after 
felDns and malefactO'rs. CQwell. The orig
inal O'f the clamour de h.aro comes from the 
NDrmans. Moz. & W. 

H A R R I OTT. The old form of "heriDt," (q. 'V.) 
Williams, Seis. 203. 

H A R D  O F  H EA R I NG. A relative term, ap
plied to one that cannot hear as well as Qne 
PQssessing nO'rmal faculties Df hearing Dr 
does nDt hear as well as the average persGn. 
Sharps v. Jones, 100 · W. Va. 662, 131 S. E. 
463, 464. H ART. A stag O'r male deer of the fDrest five 

H A R D HEI D I S. In old SCDtch law. LiDns ; years old cQmplete. 

coins fDrmerly Df the value O'f three half
pence. 1 Pitc. Crim. Tr. pt. 1, p. 64, nDte. 

H A R D PAN. Any earth not popularly recog
nized as rock thrO'ugh which it is hard to' dig 
Dr to make excavation of any sort. It may 
be: (1) Semiindurated clay, with or withO'ut 
admixture Df stDny matter ; (2) cemented 
gravel ; or (3) clay, with Dr withO'ut admix
ture of stony matter, which is very tough be
cause Df its strong cohesiO'n. Baker v. Mult
nDinah County. 118 Or. 143, 246 P. 352, 355. 
See, alsQ, Sweeney v. JacksGn CDunty, 93 Or. 
96, 178 P. 365, 376. 

HARDS H I P. The severity with which a pro
poEed construction Qf the law would bear 
upDn a particular case, founding, sometimes, 
an argument against such cO'nstructiO'n, which 
is Gtherwise termed the "argument (w in
convenienti." See Hard Cases. 

HAR l OT. The same as heriGt (q. v.) Cowell ; 
Termes de la Ley. SO'metimes spelled Har
riDtt. Wms. Seis. 203. 

HARM FU L  or HARM LESS E R RO R. 
ErrGr. 

See 

HARMO N I C  P LANE� The zero adopted by 
the United States CGast and Geodetic Survey 
Qf the Department Df CDmmerce upon which 
its tidal tables, charts, and maps are based. 
It is an a rbitrary plane, and, in Puget Sound, 
is the lowest plane of the tide recognized by 
that department. Stat.e v. SCGtt, 89 Wash. 
63, 154 P. 165, 168. 

HAR M O N I ZE. Though not strictly synony
mDUS with the wGrd "reconcile," it is not 
improperly used by a CO'urt in instructing the 
jury that it is their duty to' "harmonize" con
flicting evidence if possible. Holdridge v. 
Lee, 3 S. D. 134, 52 N. W. 265. 

HARTER ACT. A n�me commDnly applied to 
the act of congress of February 13, 1893, c. 
105. It provides (§ 1) that agreements in 
a bill of lading relieving the Dwner, etc., of 
a vessel sailing between the United States 
and foreign pGrts, from liability for negli
gence or fault in prO'per loading, storage, 
custody, care, or delivery of merchandise, are 
void (46 USCA § 100) ; (§ 2) that no bill of 
lading shall contain any agreement whereby 
the obli�tions Df the owner to exercise due 
diligence, properly equip, man, provision and 
outfit a vessel and make it seaworthy, and 
whereby the obligatiO'ns of the master, etc., 
carefully to handle, store, care for and de
liver the cargo, are in any way lessened, weak
ened Qr aVDided (46 USCA § 191) ; (§ 3) that if 
the owner shall exercise due diligence to' 
make such vessel in all respects sea worthy 
and prDperly manned, equipped and supplied, 
neither the vessel nor her owners, etc., shall 
be liable fGr loss resulting from faults or 
errors in navigation or management, nO'r for 
losses arising from dangers of the sea, acts of 

,God, or public enemies, or the inherent defect 
of the thing carried, or insufficiency of pack
age, or seizure under legal process, Dr any act 
Qr omission of the shipper of the goods, or 
frDm saving or attempting to save life at sea, 
or deviatiGn in rendering such service (46 
USCA § 192). 

H A RVEST I N G. The gathering of crGPS of 
any kind. Cook v. Massey, 38 Idaho, 264, 220 
P. 1088, 1091. 

HARVEST I N G  EX PENSES. As used in a 
note given in payment Df the purchase price 
of an interest in a grGwing crop, cDntaining 
a conditiGn that the payee shO'uld look for 
payment sGlely to the proceeds of the crop 
after all harvesting expenses shall have .been 
fully paid, the term "harvesting expenses" is 
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not limited to expenses incurred in the cut- H AUR. In old English law. Hatred. Used 
ting and threshing of the crop, but includes in the laws of William the Conque.ror. TomL ; 
expenses for repairs of machinery used in Leg. Wm. I. c. 16-; Blount. 
harvesting the crop, the rent of live stock, im
plements, and the cost of labor. Betts v. 01'
tOll, 34 Cal. App. 397, 167 P. 1147, 1148. 

H AS P  A N D  STA P LE. In old Scotch law. 
The form of entering an heir in a subject situ
ated within a royal borough. It consisted of 
the heir's taking hold of the hasp and stable 
of the door, (which was the symbol of posses
Sion,) with other formalities. Bell ; Burrill. 
A mode of entry in Scotland by which a bailee 
dedared a person heir on evidence brought 
before himself, at the same time delivering 
the property over to him by the hasp and 
staple of the door. Bell ; Ersk. Pl'. 433. 

HA U STUS. Lat. In the civil law. A species 
of servitude, consisting in bhe right to draw 
water from another's well or spring, in which 
the iter, (right of way to the well or spring,) 
so far as it is necessary, is tacitly included. 
Dig. 8, 3, 1 ;  l\fackel<l. Rom. Law, § 318 ; Fleta, 
1. 4, c. 27, § 9. 

H AUT C H E M I N. L. Fr. Highway. Yearb. 
M. 4 Hen. VI. 4. 

H AUT ESTR ET. L. Fr; High street ; high
way. Yearb. P. 11 Hen. VI. 2. 

H A U T H O N ER. In old English law. A man 
armed with a coat of mail. Jacob. 

H ASPA. In old English law. The hasp of a 
door ; by which livery of seisin might ancient- HAVE. Lat. A form of the salutatory ex
ly be made, where there was a house on the pression "Live," used in the titles of some of 
premises. the constitutions of the Theodosian and Jus-

tinian Codes. See Cod. 7, 62, . 9 ;  Id. 0, 2, 
H AST A. Lat. A spear. In the Roman law, 
a spear was the sign of a pubUc sale of goods 
or sale by auction. Hence the phrase "ha-:stre 
8ubjicere" (to put under the spear) meant to 
put up at auction. Calvin. 

I n  Feudal Law 

A spear. The symbol used in making in
vestiture of a fief. Feud. lib. 2, ·  tit. 2. 

H AT M O N EY. In maritime law. Primage ; 
a small duty paid to the captain and mariners 
of a ship. 

H ATCH. A nautical term, generally signify
ing an opening in the deck of a ship. State v. 
Armstrong, 97 Neb. 343, 149 N. W. 786, 788, 
Ann. Oas. 1917A, 554. 

H ATCH WAY. Specifically, an opening in the 
deck of a boat ; hence any similar opening, as 
in a floor or sidewalk ; a trapdoor. Kelly v. 

11. 

HAVE. To keep. Stewart v. Commonwealth, 
208 Ky. 174, 270 S. W. 718 ; �tate v. Hal'wi, 
117 Kan. 74, 230 P. 331, 332. To bear (chil
dren). Nickerson v. Hoover, 70 Ind. App. 343, 
115 N. E. 588, 593. To hold in possession, 
or own. Smibh v. State, 169 Ark. 913, 277 
S. W. 530, 532 ; Chicago Home for Girls ,. 
Carr, 300 TIL 478, 133 N. E. 344, 346. To 
possess corporally. \Valker v. Trollinger, 192 
N. C. 744, 135 S. E. 871, 873. 

"No one, at common law, was said to have or to 
be in possession of land, unless it were conveyed 
to him by the livery of seisin, which gave him the 
corporal investiture and bodily occupation there� 
of." Bl. Law Tracts, 113. 

HAVE A N D  H O LD. A common phrase in con
veyancing, derived from the ha-bendwm. et 
tenend'um of the old common law. See Haben
dum et Tenendum. 

r.rheo. Hamm Brewing Co., 140 Minn. 371, 168 H AVEN. A place of a large receipt and safe 
N. W. 131, 132. The term is inapplicable to riding of ships, so situate and secured by the 
the head of a stairway ; Peterson v. Shapiro, land circumjacent that the vessels thereby 
171 Minn. 408, 214 N. W. 269, 270 ; or to base- ride and anchor safely, and are protected by 
ment ways ; State v. Armstrong, 97 Neb. 343, ... the adjacent land from dangerous or violent 
149 N. W. 786, 788, Ann. Oas. 1917A, 554. winds ; as Milford Haven, ,Plymouth Haven, 

and the like. Hale de Jure Mar. par. 2, c. 2 ;  
H A U B ER. O. Fr. A high lord ; a great bar- The Cuzco (D. C.) 225 F. 169, 176 ; 15 East 
on. Spelman. 304, 305. And see Lowndes v. Board of Trus-

tees, 153 U. S. 1, 14 So Ot. 758, 38 L. Ed. 615 ; 
H A U G H ,  H O UG H ,  or H OWGH. LoW-lying De Longuemere v. New York Ins. Co., 10 
rich lands, lands which are occasionally over- Johns. (N. Y.) 125(a) ; De Lovio v. Boit, 7 Fed. 
flowed. Encyc. Dict. A green plot in a val- Cas. 429. 
ley. 

H AUL. The use of this word, instead of the 
statutory word "carry," in an indictment 
charging that the defendant "did feloniously 

. steal, take, and ha-ul away" certain person
nIty, will not render the indictment bad, ili,e 
words being in one sense equivaleIlt. ·  Spit
torff v; State, 108 Ind. 171, 8 N. E. 911.-

H AW. A small parcel of land so called in 
Kent ; houses. Co. Litt. 5 ;  Cowell. 

H AWBERK, or HAWBERT. A· coat or shirt 
of mail'; hence, derivatively (in feudal law) 
one who theld a fief- on · the duty or service of 
providing hiiJiself·with such armor and stand
ing ready, thus equipped, for militaQ' service 
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when called on. Wharton. 
bert. 

See Fief d'Hau- utensils. 2 Bl. Oomm. 35 ;  1 Washb. Real 
Prop. 129. 

HAWGH, HOWGH. 
valley. Co. Litt. 5b. 

In old English law. A H AYWARD. In old English law. An officer 

H AWK ER. A trader who goes from place 
to place, or along the streets of a town, sell
ing the goods which he carries with him. See 
Hawking. 

It is perhaps not essential to the idea, but is gen
erally understood from the word, that a hawker 
is to be one who not only carries goods for sale, 
but seeks for purcl).asers, either by outcry, which 
some lexicographers conceive as intimated by the 
derivation of the word, or by �ttracting notice and 
attention to them, as goods for sale, by an actual 
exhibition or exposure of them, by placards or la
bels, or by a conventional signal, like the sound 

. 

of a horn for the sale of fish. Com. v. Ober,
' 12 Cush. 

(Mass.) 495. And see Graffty v. RushviIle, 107 Ind. 
502, 8 N. E. 609, 57 Am. Rep. 128 ; -Clements v. Cas
per, 4 Wyo. 494, 35 P. 472; Hall v. State, 39 Fla. 
637, 23 South. 119 ; Pevey v. Greenberg, 101 N. J. 
Law, 435, 128 A. 865, 866. 

One who goes about a village carrying samples 
and taking orders for a non-resident firm is not 
a hawker or peddler. Village of Cerro Gordo v. 
Raw-lings, 135 Ill. 36, 25 N. E. 1006. 

HAWI< I NG.  The act of offering goods for 
sale on the streets by outcry or by attracting 
the attention of persons by exposing goods 
in a public place, or by placards, labels, or 
signals. Pastorino v. City of Detroit, 182 
Mich. 5, 148 N. W. 231, 235, Ann. Cas. !1916D, 
768. 

The business of peddling Is distinct from that of 

a manufacturer selling his own produyts, and those 
who raise or produce what they sell, such as farm
ers and butchers, are not peddlers. Eoc parte Hogg, 
70 Tex. Cr. R. 161, 156 S. W. 931, 932. The occupa
tion of a dairyman, going about delivering the milk 
from his farm to his regular customers according 
to their previous orders, is not, within the ordinary 
meaning of the term, peddling or hawking. State 
ex reI. Brittain v. Hayes, 143 La. 39, 78 So. 143, 144. 

H AY. This term, as used in a statute, does 
not apply to the sta lks, stems, and other resi
due, left after bean plants have been threshed 
and the bean kernel or seeds removed. State 
v. Choate, 41 Idaho, 251, 238 P. 538, 540. 

H AY I N  STACK. A stack of hay, grain, 
straw, or the like is a large quantity thereof 
collected and usually built up in layers in 
conical, oblong, or rectangular form to a point 
or ridge at the top so that it will be preserved 
against the inclemencies of the weather, and 
a policy covering "hay in stack" does not cov
er hay in the mow of a barn. Murphy v. 
Oontinental Ins. Co., 178 Iowa, 375, 157 N. W. 
855, 856, L.  R. A. 1917B, 934. 

HAY-BOTE. Another name for "hedge-bote," 
being one of the estovers allowed to a tenant 
for life or years, namely, material for re
ptth'ing the necessary hedges or fences of his 
grounds, or for making necessary farming 

appointed in the lord's court to keep a com

mon herd of cattle of a town ; so called be
cause he was to see that they did not break 
or injure the hedges of inclosed grounds. His 
duty was also to impound trespassing cattle, 
and to guard against pound-breaches. Kitch. 
46 ; Cowell. Adams v. Nichols, 1 Aikens (Vt.) 
319. 

H AZAR-ZAM I N. A bail or surety for the 
personal attendance of another. Moz. & W. 

HAZARD. 

I n  Old English Law 

An unlawful game at dice, those who play 
at it being called "ihazardors." Jacob. 

I n Modern Law 

Any game of chance or wagering. Cheek 
v. Com., 100 Ky. 1, 37 S. W. 152 ;  Graves v. 
Ford, 3 B. Mon. (Ky.) 113 ; Somers v. State, 
5 Sneed (Tenn.) 438. 

A risk or peril, assumed or involved, wheth
er in connection with contract relation, per
sonal relation, or golf or gambling. State v. 
Hagan, 44 N. D. 306, 175 N. W. 372, 377. 

I n  I nsurance Law 

The . risk, danger, or probability that the 
event insured against may happen, varying 
with the circumstances of the particular case. 
See State Ins. CO'. v. Taylor, 14 Colo. 499, 24 
P. 333, 20 Am. St. Rep. 281. 

I n  General 

-Moral hazard. In fire insurance. The risk 
or danger of the destruction of the insured 
property by fire, as measured by the charac
ter and interest of the insured owner, his hab
its as a p�udent and careful man or the re
verse, his known integrity or his bad reputa. 
tion, and the amount of loss he would suffer 
by the destruction of the property or the gain 
he would make by suffering it to burn and col
lecting the insurance. See Syndicate Ins. Co. 
v. Bohn, 65 F. 170, 12 O. C. A. 531, 27 L. R. 
A. 614 ; Davenport v. Firemen's Ins:. Co. of 
Newark, N. J., 47 S. D. 426, 199 N. W. 203, 
W� 

. 

H AZA R D O R. In old English law. One who 
played at a hazard, i. e., . .  an unlawful game 
of dice. Jacob. 

HAZA R D OUS. Exposed to or involving dan
ger ; perilous ; risky. 

The terms "hazardous," " extra-hazardous," "spe
cially hazardous," and "not hazardous" are well
understood technical terms in the business of insur
ance, having distinct and separate meanings. Al
though what goods are included in each designa
tion may not be so known as to dispense with ac
tual proof, the terms themselves are distinct and 
known to be so. Russell v. Insurance Co., 50 Minn. 
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409, 52 N. W. 906 ; Pindar v. Insurance Co., 38 N. 
Y. 365. 

H AZAR D O U S  CONTRACT. See contract. 

H AZA R D O U S  I NS U RA N C E. Insurance ef
fected on property which is in unusual or 
peculiar danger of destruction by fire, or on 
the life of a man whose occupation exposes 
him to special or unusual perils. 

HAZA R D O U S  N E G L I G E N C E. See Negli
gence. 

H E. Properly a pronoun of the masculine, 
gender, but commonly construed in statutes to 
include both sexes as well as corporations. 
Dickson v. Strickland, 114 Tex. 176, 265 S. W. 
1012, 1021. ':Dhe use of this pronoun in a writ': 
ten instrument, in referring to a person whose 
Ohristian name is designated therein by a 
mere inital, is not conclusive that the person 
referred to is a male ; Hightower v. State, 
14 Ga. App. 246, 80 S. E. 684, 685 ; it may be 
shown by parol that the person intended is a 
female ; Berniaud v. Beecher, 11 P. 802, 71· 
Cal. 38. Its use in an indictment, referring to 
a named individual, was held to obviate any 
necessity for averring that such individual 
was a human being. Woods v. Common
wealth, 140 Va. 491, 124 S. E: 458, 459. 

H e  who comes i nto a cou rt of eq uity m ust com e  
with clean hands. 

He who has co m mitted in iq uity shall n ot have 
equity. Francis, Max. 

He who is silent w h en conscience req u i res h i m  to 
speak shall be debarred f ro m  speakin g  when 
co n science req uires h i m  to be silent. 

He who seeks equ ity m ust d o  equity. It is in 
pursuance of this maxim that equity enforces 
the right of the wife's equity to a settlement. 
Snell, Eq. (5th Ed.) 374. See Drake v. Sher
man, 67 Ill. App. 440. 

He who wil l  have eq uity done to h i m  m ust d o  
equity t o  t h e  sam e person.  4 Bouv. Inst. 3723. 

H EA D. Chief ; leading ; principal ; the up
per part or principal source of a stream. 

The principal person Dr chief of any organ
ization, corporation, or firm. 

H EAD M O N EY. A sum of money reckoned 
at a fixed amount for each head (person) in a 
designated class. Particularly (1) a capita
tion or poll tax. (2) A bounty offered by the 
laws of the United States for each person on 
board an enemy's ship or vessel, at the com
mencement of a naval engagement, which 
shall be sunk or destroyed by a ship or vessel 
of the United States .of equal or inferior 
force, the same to be divided among the offi
cers and crew in the ·same manner as pi'ize 
money. In re Farragut, 7 D. C. 97. A similar 
reward is .offered by the British statutes. 
(3) The . tax .or duty imposed by act .of con
gress .of Aug •. 3, 1882, .on .owners of steam-
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ships and sailing vessels for every immigrant 
brought into the United States. Head Money 
Cases, 112 U. S. 580, 5 Sup. Ct. 247, 2,s L. Ed. 
79-8. (4) A bounty or reward paid to one who 
pursues and kills a bandit .or outlaw and 
produces his head as evidence ; the offer of 
such a rew.ard being popularly called "putting 
a price on his head." 

H EA D  OF A FAM I LY. A term used in home
stead and exemption laws to deSignate a per
son who maintains a family ; a householder. 
Not necessarily a husband or father, but any 
person who has charge .of, superviseS', and 
manages the affairs of the household or the 
collective body of persons residing together 
and constituting the family. In re Opava (D. 

. C.) 235 F. 779, 780 ; Armstrong-McClenahan 
Co. v. Rhoads, 180 Iowa, 710, HiS N. W. 356, 
357 ; Somers v. Somers, 34 S. D. 594, 149 N. 
W. 558, 560 ; Talamantes v. Flores (Tex. Civ. 
App.) 290 s. W. 791, 792 ; In re Adelberger 
(D. C.) :280 F. 405, 406 ; Lakas v. Archambault, 
3S Cal. App. 365, 176 P. 180, 182 ; Morley v. 
Morley, 131 WaSh. '540, 230 P. 645, 646 ; 
Gammon v. MCDowell, 317 Mo. 1336, 21}S S. 
W. 34, 37 ; Duncan v. Frank, 8 Mo. App. 289 ; 
Jarboe v. Jarboe, 106 Mo. App. 459, 79 S: W. 
1163 ; Whalen v. Cadman, 11 Iowa, 227 ; 
Brokaw v. Ogle, 1"70 Ill. 115, 48 N. E. 3�J4 ; 
Bennett Y. Georgia Trust Co., 106 Ga. 578, 
32 S. E. 625. The term may thus include an 
abandoned wife maintaining minor children ; 
Mennell v. "\Vells, '51 Mont. 141, 149 P. 954, 
955 ; Jetton Lumber Co. v. Hall, 67 Fla. 61, 
64 So. 440, 442, 51 L. R. A. (N. S.) 1121 ; and 
also a widow ; Wilkey v. Wilkey, 130 Tenn. 
430, 171 S. W. 78 ; American Nat. Bank of 
Alamosa, Colo., v. Wetherell, 198 Iowa, 648, 
200 N. "\V. 221, 222 ; Burrell Tp. v. Pittsburg 
Guardians of Poor, 62 Pa. 475, 1 Am. Rep. 
441. 

To constitute a "head of a family" there must be 
at least two persons who live together in the re
lation of one family, and one of them must be "the 
head" of that "familY." . Johns

' 
v. Bowden, 68 Fla. 

32, 66 So. 155, 159. 
To be the head of a family, one must either have 

a responsibility (i. e., at least a natural or moral 
obligation) to support, or have parental authority 
over, another member of the family. Whyte v. 

. Grant, 142 La. 822, 77 So. 643. 
To constitute one the " head ·of a family" so as 

to be entitled to a homestead exemption, there must 
be others than himself, who with him form the fam
ily and are legally dependent upon him, and whom 
he is legally obliged to care for. Union Trust Co. 
v. Cox, 55 Ok!. 68, 155 P. 206, 209, L. R. A. 1917C, 356 ; 
In re Stearns (D. C.) 284 F. 578 ; Peerless PacifiC 
Co. v. Burckhard, 90 Wash. 221, 155 P. 1037; 1038, 
L. R. A. 1917C, 353, Ann. Cas. 1918B, 247 ; John E .  
Morrison & Co. v.  Murff (Tex. Civ. App.) 212 S. W .  
212,  214 ; In re Bordelon (D.  C.)  2 F.  (2d) 164 ; Ap
peal of Brookland Bank, 112 S. C. 400, 100 8. E. 156 
(but see In re Taylor (D. C.) 282 F. 315, 316), 

H EA D  OF C R E E K. This term m·eans the 
source of the longest 'branch, unless general 
reputati.on has given the appellation to an
other. Davis v. Bryant, 2 Bibb. (Ky.) 110. 
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H EAD O F  DEPARTMENT. In the constItu
tion and laws of the United States, the heads 
of departments are the officers at the head 
of the great executive departments of govern
ment (commonly called "the cabinet") such 
as the secretary of state, secretary of the in
terior, attorney gen'eral, postmaster general, 
and so on, not including heads of bureaus. 
U. S. v. Mouatt, 124 U. S. 303, 8 Sup . .ot. '505, 
31 L. Ed. 463 ; U. S. v. Germaine, 00 U. S. 
511, 25 L. Ed. 482 ; Burnap v. U. S., 252 U. 
S. 512, 40 S. Ct. 374, 64 L. Ed. 692. 

H EAD O F  STR EAM .  The highest point on 
the stream which furnishes a continuous 
stream of water, not necessarily the longest 
fork or prong. Uhl v. Reynolds, 64 S. W. 498, 
23 Ky. Law Rep. 759 ; State v. Coleman, 13 
N. J. Law, 104. 

under authority of an act of 1839, which pro
vided that every person immigrating to the 
repllblic between OctobeT 1, 1837, attd Janu
ary 1, 1840, who was the head of a family 
and actually resided within the government 
with his or her family should be entitled to 
a grant of 640 acres of land, to be held under 
such a certificate for three years, and then 
conveyed by absolute deed to the settler, if 
in the mean time he had resided permanent
ly within the republic and perfprmed all the 
duties required of citizens. Cannon v. 
Vaughan, 12 Tex. 401 ; Turner v. Hart, 10 
Tex. 441. 

H EA D-SI LVER. A name sometimes given to 
a Common Fine (q. v.). By a payment of a 
certain sum of money to the lord, litigants 
might try their suits nearer home. Blount. 

H EA D  O F  WATER. In hydraulic engineer- H EAFO DWEA R D .  In old English law. One ing, mining, etc., the effective force of a body of the services to be rendered by a thane, or or volume of water, expressed in terms of the 
vertical distance from the level of the water a geneath or villein, the precise nature of 

in the pond, reservoir, dam, or other source 
of supply, to the point where it is to be me
chanically applied, or expressed in terms of 
the pressure of the water per square inch at 
the latter point. ,see Shearer v. Middleton, 
88 Mich. 621, 50 N. 'V. 737 ; Cargill v. Thomp
son, '57 lVIinn. 534, '59 N. W. 638. 

H EA D B O RO U G H . In Saxon law. The head 
or chief officer of a borough ; chief of the 
frankpledge tithing or decennary. This office 
was afterwards, when the petty constableship 
was created, united with that office. 

which is unknown. Anc. Eng. Inst. 

H EALER. One who heals 01' cures ; specifi
cally, one who professes to cure bodily dis
eases without medicine or any material 
means, according to the tenets and p,ractices 
of so-called "Christian Science," whose be
liefs and practices, being founded on their 
religious convictions, are not per se proof of 
insanity. In re Brush's Will, 35 Misc. 689, 
72 N. Y. S. 425. 

H EALGEMOTE. In Saxon law. A court-
baron ; 

H EAD-C O U RTS. Certain tribunals in Scot- (q. v.). 
an ecclesiastical court ; Haligemot 

land, abolished by 20 Geo. II. c. 50. Ersk. 
1, '4, 5. 

H EA D E RS. In mining, a "cap" is a square 
piece of plank or block wedged between the 
top of posts and the roof to better hold the 
roof, and "headers" are longer pieces of plank 
supported by a prop at each end and support
ing a larger area of the roof with fewer posts. 
Big Branch Coal Co. v. Wrenchie, 1€0 Ky. 
668, 170 S. W. 14, 16. 

H EA D LAN D. In old English law. A nar
row piece of unplowed land left at the end 
of a plowed field for the turning of the plow. 
Called, also, "butt." 2 Leon. 70, case 93 ; 1 
Litt. 13. 

H EAD-N OTE. A syllabus to a reported case ; 
a summary of the points decided in the case, 
which is placed at the head or beginning of 
the report. 

H EAD-P E N C E. An exaction of 40d. or more, 
collected by the sheriff , of Northumberland 
from the people of that county twice in every 
seven years, without account. to the king. 
Abolished by 23 Hen. VI. c. 6, in 1444. Cowell. 

H EAD R I G HT C E RT I F I CATE. In the laws 
of the republic of Texas, a certificate issued 
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H EA L I N G  ACT. Another name for a cura
tive act or statute. See Lockhart v. Troy, 
48 Ala. ,584. 

H EA LSFA NG. In Saxon law. A sort of pil
lory, by which the head of the culprit was 
caught 'between two boards, as feet are caught 
in a pair of stocks. Cowell. It was very 
early disused, no mention of it occurring in 
the laws of the Sa..."'Con kings. Anc. Laws & 
Inst. of Eng. Gloss. ; Spelman, Gloss. 

H EA LTH. Freedom from pain or sickness ; 
the most perfect state of animal life. The 
natural agreement and concordant disposition 
of the parts of the living body. Not synony
mous with "sanitation." Black v. Lambert 
(Tex. Civ. App.) 235 S. W. 704, 706. The right 
to the enjoyment of health is a subdivision 
of the right of personal security, one of the 
absolute rights of persons. 1 Bl. Comm. 129, 
134. As to injuries affecting health, see 3 BI. 
Comm. 122. 

Bill  of Health 

,See Bill. 
Board of Health 

See Board. 
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Health Laws In C ri m i nal Law 

Laws .prescribing sanitary measures, and The examination of a prisoner charged with 
designed to promote or preserve the health a crime or misdemeanor, and of the witnesses 
of the community. for the accused. 

Health Officer 

The officer charged with the execution and 
enforcement of health laws. The powers and 
duties of health officers are regulated by lo
cal laws. 

P u blic Health 

As one of the objects of the police power of 
the state, the "public health" means the pre
vailingly healthful or sanitary condition of 
the general body of people or the community 
in mass, and the absence of any general or 
wide-spread disease or cause of mortality. 
The wholesome sanitary condition of the com
munity at large. State ex reI. Pollock v. 
Becker, 289 Mo. 660, 233 S. W. 641, 649. 

Sound H ealth 

See "Sound." . 

H EA LT HY. Free from disease or bodily ail

ment, or any state of the system peculiarly 
susceptible or liable to disease or bodily ail

ment. Bell v. Jeffreys, 35 N. C. 3W. 

H EA R I N G. 
I n  Equ ity Practice 

The hearing of the arguments of the coun
sel for the parties upon the pleadings, or 
pleadings and pro.ofs ; corresponding to the 
trial of an action at law. 

The word has an established meaning as appli
cable to equity cases. It means the same thing in 
those cases that the word "trial" does in cases at 
law. And the words "final hearing" have long been 
used to designate the trial of an equity case upon 
the merits, as distinguished from the hearing of 
any preliminary questions arising in the cause, 
which are termed "interlocutory." Akerly v. Vilas. 
24 Wis. 171, 1 Am. Rep. 166. 

A "hearing" is technically the trial of the case, 
including the introduction of the evidence, the ar
gument of the solicitors, and the decree of the 
chancellor. State ex reI. Case v. Seehorn, 283 Mo. 
50S, 223 S. W. 664, 670 ; State v. State Road Com
mission, 100 W. Va. G31, 131 S. E. 7, 8 ;  Chicago Ry. 
Equipment Co. v. Blair (C. C. A.) 20 F.(2d) 10, 11 ; 
McClintock v. Lankford, 145 Ark. 254, 224 S. W. 488, 
490 ; American Grain Separator Co. v. Twin City 
Separator Co. (C. C. A.) 202 F. 202, 205. 

The word contemplates not only the privilege to 
be present when the matter is being considered, but 
the right to present one's contentions, and to sup
port the same by proof and argument. State v. 
Milhollan, 50 N. D. 184, 195 N. W. 292, 295 ; Crucia 
v. Behrman, 147 La. 137, 84 So. 523, 525 ; Hanson v. 
Chicago, B. & Q. R. Co., 32 Wyo. 337, 232 P. 1101, 
1104. 

The term is broad enough to include judicial ex
amination of issue betwe�n the parties whether 
of law or of faci Keown v. KeoWn, 231 Mass. 404, 
121 N. E. 153, l.54. 

Final Hearing 
See Final. 

P rel i m i nary H earing 

In criminal law. Synonymous with "pre
liminary examination." State v. Rogers, 31 
N. :\1. 485', 247 P. 828, 833. 

The hearing given to a person accused of 
crime, by a magistrate or judge, exercising 
the functions of a committing magistrate, to 
ascertain whether there is evidence to war
rant and re(luire the commitment and holding 
to bail of the person accused. See Bish. New 
Or. L. §§ 32, 225� 

A "preliminary examination" is in no sense a 

trial for the determination of accused's guilt or 
innocence, but . simply a course of procedure where
by a possible abuse of power may be prevented, 
and accused discharged or held to answer, as the 
facts warrant. State v. Langford, 240 S. W. 167, 
168, 293 Mo. 436. 

H EARSAY. A term appliea to that species 
of testimony given by a witness who relates, 
not what he knoW's personally, but what oth
ers have told him, or what he has heard said 
by others. Hopt v. Utah, no u. S. 574, 4 Sup. 
Ct. 202, 28 L. Ed. 262 ; Morell v. Morell, 157 
Ind. 179, 60 N. E. 1092 ; Stockton v. Williams, 
1 Doug. (Mich.) 570 ; People v. Kraft, 91 
Hun, 474, 36 N. Y. Supp. 1034. 

Hearsay evidence is that which does not 
derive its value solely from the credit of 
the witness, but rests mainly on the veracity 
and competency of other persons. The very 
nature of the evidence shows its weakness, 
and it is admitted only in specified cases from 
necessity. Code Ga. 1882, § 3770 (Civ. Code 
1910, § 5762) ; 1 Phil. E.v. 185. 

Hearsay evidence is second-hand evidence, 
as distinguished from original evidence ; it 
is the repetition at second-hand of what 
would be original evidence if given by the 
person who originally made the statement. 

H EARTH M O N EY. A tax levied in England 
by St. 14 Car. II. c. 10, consisting of two 
shillings on every hearth or stove in the king
dom. It was extremely unpopUlar, and was 
abolished by 1 W. & M. St. 1, c. 10. This 
tax was otherwise called "chimney money." 

H EARTH S I LVER. In English law. A spe
cies of modus or compOsition for tithes ; 
Anstr. 323, 326 ; viz. : a prescription for cut
ting down and using for fuel the tithe of 
wood. 2 Burn, Eccl. Law 304. 

H EAT O F  PASS I ON. In criminal law. A 
state of violen,t and uncontrollable rage en
gendered 'by a blow or certain other provoca
tion given, which will reduce a homicide from 
the grade of murder to that of manslaughter. 

State v. Wieners, 66 Mo. 25 ; ' State v. Andrew, 

Dr..LAw DICT. (3n ED.)' 



883 

76 Mo. 101 ; State v. Bulling, 105 Mo. 204, 15 S. v. Too (C. C. A.) 294 F. 820, 822. See Yid
S. 'V. 367 ; State v. Johnson, 250 Mo. 250, 157 dish. 
S. W. 3'48, 352 ; Disney v. State, 72 Fla. 492, 
73 So. 598, 601. H ECCAG I U M. In feudal law. Rent paid to 

a lord of the fee for a liberty to use the en
gines called "hecks." It does not mean passion or anger which comes 

trom an old grudge, or no immediate cause or prov
ocatiun : but passion or anger suddenly aroused 
at the time by some immediate and reasonable prov
ocation, by words or acts of one at the time. State 
v. Seaton, 106 Mo. 198, 17 S. W. 169. 

The phrase indicates no more than a state of mind 
different from that of a cool state of the blood. 
State v. Cariou; 266 Mo. 82, 180 S. W. 852, 854. 

H EATST R O K E. Sunstroke ; a sudden pros
tration resulting from exposure to excessive 
hea t, regardless of the source from which 
the heat emanates. Mather v. London Guar
antee & Accident Co., 125 Minn. 186, ,145 N. 
\V. 963. A condition of the body produced 
by great heat. Texas Employers' Ins. Ass'n 
v. Moore (Tex. Div. App.) 279 S. W. 516, 518. 
A depression of the vital powers, due to ex
posure to excessive heat, and manifesting it
self as prostration with syncope, etc. (heat 
exhaustion), as prostration with insensibility, 
fever, etc. (true sunstroke), or rarely as acute 
meningitis ; sunstroke or insolation (in the 
wider sense). Smi th v. Standard Sanitary 
Mfg. Co., 211 Ky. 454; 277 S. W. 800, 807. 

H EAVE TO. In maritime parlance and ad
miralty law. To stop a sailing vessel's head
way by bringing her head "into the wind," 
that is, in the direction from which the wind 
blows. A steamer is said to be "hove to" 
when held in such a position that she takes 
the heaviest seas upon her quarter. The Hugo 
(D. C.) 57 Fed. 411. 

H EB B E R M AN. An unlawful fisher in the 
Thames below 'London bridge ; so called be
cause they generally fished at ebbing tide or 
water. 4 Hen. VII. c. 15 ; Jacob. 

H EB B E RT H E F. In Saxon law. The privi
lege' of having the goods of a thief, and the 
trial of him, within a certain liberty. Cowell. 

H EB B I N G-WEARS. A device for catching 
fish in ebbing water. St. 23 Hen. VIII. c. 5. 

H E B D O MA D. 
days. 

A week ; a space of seven 

H EB D O M A D I US. A week's man ; the canon 
or prebendary in a cathedral church, who had 
the peculiar care of the choir and the of
fices of it for his own week. Cowell. 

H EBOTE. The king's edict commanding his 
subjects into the field. 

H E B R EW. Not the same as Yiddish, so that 
an alien, who <:laimed to be able to read He
brew, but was examined as to his ability to 
read Yiddish, was not given a fair hearing, 
to determine whether he was within the class 
excluded under Act Feb. '5, 1917, § 3 (8 US 
CA § 13-6), providing for a literacy test. 'U. 

H EC I(. An engine to take fish in the river 
Ouse. 23 Hen. VIII. c. 18. 

H E DA. 
place. 

A small haven, wharf, or landing 

H EDAG I U M. Toll or customary dues at the 
hithe or wharf, for landing goods, etc., from 
which exemption was granted by the crown 
to some particular persons and societies. 
'Vharton ; Cowell. 

H E DGE. See Hedging. 

H ED G E-BOTE. An allowance of wood for 
repairing hedges or fences, which a tenant or 
lessee has a right to take off the land let or 
demised to him. 2 Bl. Comm. 35 ; Livingston 
v. Ten Broeck, 16 Johns. (N. Y.) 15, 8 Am. Dec. 
287. 

H E D G E-P R I EST. A vagabond priest in old
en time. 

A hedge-parson ; specifically, in Ireland, 
formerly, a priest who has been admitted to 
orders directly from a hedge-school, without 
preparation in theological studies at a regular 
college. Cent. Dict. 

H ED G I N G. A means by w.hich collectors and 
exporters of grain or other products, and man
ufacturers, who make contracts in advance 
for the sale of their goods, secure themselves 
against the fluctuations of the market by coun
ter contracts for the purchase or sale of 
an equal quantity of the product or of the ma
terial of manufacture. Board of Trade of 
City of Chicago v. Grain & Stock Co., 198 
U. S. 23H, 25 S. Ct. 637, 49 L. Ed. 1031 ; 
Browne v. Thorn, 260 U. S. 137, 43 S. ct. 36, 
67 L. Ed. 171 ; U. S. v. New York Coffee & 
Sugar Exchange, 263 U. S. 611, 44 S. Ct. 225, 
227, 68 L. Ed. 475. The action of one who 
buys commodities in selling an equal amount 
of such commodities on exchange for the pur
pose of insurance against fluctuations in price. 
Fraser v. Farmers' Co-op. Co., 167 Minn. 369, 
209 N. W. 33, 36 ; Mackay Telegraph-Cable 
Co. v. Baill (Tex. Oiv. App.) 163 S. W. 98, 
101 ; Buckeye Cotton Oil 00. ·v. Sloan (C. O. 
A.) 272 F. 615, 620. 

Tlle term "hedge," as used in the milling busi
ness, means when the miller enters into a contract 
for the delivery of flour at a future date, he buys 
wheat on the stock exchange ,for future delivery. 
and when he purchases wheat for actual delivery 
from the grain elevator to fulfill the contract which 
he had previously made to furnish fi1}Ur, he sells 
the wheat which he has bought on the stock ex
change. Bluefield Milling Co. v. Western Union 
Telegraph Co., 104 W. Va. 150, 139 S. E. 638, 55 A. L. 
R. 636. 
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H EE L  BLANK. In the nomenclature of the 
art of building heels, the term "heel blank" or 
heel base is applied to several heel lifts ce
mented together, forming the height of the 
heel minus the rand and a bottom or finish
ing lift. Brockton Heel Co. v. International 
Shoe Co. (D. C.) 19 F.(2d) 145. 

H EE L  LOG. In the nomenclature of the art 
of building heels, the term "heel log" is ap
plied to a succession of heel lifts coated with 
an adhesive, piled one upon the other, to 
which pressure has been applied, making a log 
of some indeterminate length. Brockton Heel 
Co. v. International Shoe Co. (D. C.) 19 F. 
(2d) 145. 

H E E L  LOG SECT I O N .  In the nomenclature 
of the art Of building heels, a portion of a heel 
log of any convenient length. Brockton Heel 
Co. v. International Shoe Co. (D. C.) 19 F.(2d) 
145. 

H EE LE R. An opprobrious term, meaning in 
common, acceptation a person who is the 
lackey or hangeron of another, and in a polit
ical sense an unscrupulous and disreputable 
person. Winnsboro Cotton Oil Go. v. Carson 
(Tex. Oiv. App.) 185 S. W. 1002, 1008. 

H EG E M O NY. The leadership of one among 
several independent confederate states. 

. H EG I RA. The epoch or account of time used 
by the Arabians and the Turks, who begin the 
Mohammedan era and computation from the 
day that Mohammed was compelled to escape 
from Mecca to Medina which happened on .the 
night of Thursday, July 15, A. D. 622, under 
the reign of the Emperor Heraclius. Town
send, Dict. Dates ; Wilson, G·loss. The era 
begins July 16 . .  The word is sometimes spell
ed hejira but the former is the ordinary 
usage. It is derived from hijrah, in one form 
or another, an oriental term denoting flight, 
departure. 

The flight of Mohammed from Mecca. Web
ster, Dict. 

H EG U M E NOS. The leader of the monks in 
the Greek Church. 

H E I FER. A young cow which has not had 
a calf. State v. Papillon, 139 La. 791, 72 So. 
249 ; 2 East, P. C. 616. And see State v. Mc
Minn, 34 Ark. 162 ; Mundell v. Hammond, 40 
Vt. 645. 

H E I R. 
At Common Law 

A person who succeeds, by the rules of law, 
to an estate in lands, tenements, or heredita
ments, upon the death of his ancestor, by de
Bcent and right of relationship. Hoover v. 
Smith, 96 Md. 3903, 54 A. 102 ; Fletcher v. 
Holmes, 32 Ind. 510 ; Sewall · v. Roberts, 115 
Mass. 268 ; Dodge's Appeal, 106 Pa. 216, 51 
Am. Rep. 519 ; . Howell v. Gifford, 64 N. J. Eq • .  

180, 53 A. 1074 ; Daniel v. Ba�, 193 N. C. 294, 
136 S. E. 733, 735. He who is born or begotten 
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in lawful wedlock, and upon whom the law 
casts the inheritance immediately upon the 
death of his ancestor. Moffett v. Gonley, 63 
Okl. 3, 163 P. 118, 120 ; Higginbothom v. Hig
ginbothom, 177 Ky. 271, 197 S. W. 627, 628, 

L. R. A. 1918A, 1105. 

An heir is primarily a person related to another 
by blood, who would take the latter's real estate 
if he died intestate. Morse v. Ballou, 112 Me. 124, 
90 A. 1091. This meaning of the word, however, is 
now largely affected by statute. Newby v. Ander
son, 106 Kan. 477, 188 P. 438. 

The person appointed by law to f':UCreeo to 
the estate in case of intestacy. 2 ma. Comm. 
201 ; Rawson v. Rawson, 52 Ill. (2 ; Kellett 
v. Shepard, 139 Ill. 433, 28 N. E. 751. 34 X. E. 
254 ; Dukes v .  Faulk, 37 S. C. 2ti5, 16 �.  E. 1 22, 
34 Am. St. Rep. 745 ; Stokes v. Yll n Wyck, 
83 Va. 724, 3 S. E. 387 ; In re Cupples' Estn te, 
272 Mo. 465, 199 S. W. 556, 5ri7 ; Nic:;; erson v. 
Hoover, 70 Ind. App. 343, 115 �. Eo 588, 590 ; 
Beardsley v. Fairchild, 87 A. 737. 738, 87 Conn. 
359 ; Ladd v. Whitledge (Tex. ely. App.) 20-; 
S. W. 463, 464 ; Connertin v. Concannon, 1�2 
Or. 387, 259 P. 290, 291 ; In re Wi:SOll'S Es
tate, 184 Cal. 63, 193 P. 581, 582. 

One who inherits property, whrther real or 
personal. Hartford-Oonnecticut 'l'rust Co. v; 
Lawrence, 106 Conn. 178, 138 A. lul). 161 ; 
Belleville Sav. Bank v" Aneshaellsel. 298 Ill. 
292, 131 N. E. 682, 686 ; Edwards v. �tnlts, 97 
N. J. Eq. 44, 128 A. 609, 610 ; In re Wootten's 
Estate, 253 Pa. 136, 97 A. 1066, 1067. 

A gift of personalty to "heirs" or "lawful hr·irs" 
or "heirs at law," whether to one's own heirs or 
to heirs of another, is  to those who would be f'n
titled to take under the statute of distribution. 
In re Carter's Will, 99 Vt. 480, 134 A. 531, 5[3, 61 A. L. 
R. 1005 ; Shannon v. Shannon, 101 N. J. Eq. 816, 
139 A. 173 ; Everett v. Griffin, 174' N. C. 103, 93 S. 
E. · 4'14, 475. 

As applied to a gift of personal estate, the word 
"heirs" is not a term of art, and its offi�e as a 
word of limitation is by wavering and dubious an
alogy only. In re Evans' Will, 234 N. Y. 42, 136 N. E. 
233, 234. 

Moreover, the term is fre(]ue-ntly 11se-d in a 
popular sense to designate a successor to prop
erty either by will or by law. Wallace v. Priv
ett, 198 Cal. 746, 247 P. 90u, 907. See, also. 
Union Trust Co. v. Shoemaker, 1i2 Ill. App. 
365, decree affirmed 258 Ill. 564, 101 N. TIL 
1050 ; Nicl{erson v. Hoover, 70 Ind. App. 343. 
115 N. E. 588, 500. 

According to many authorities, heir may be 
nomen collectivum, as well in a deed as in a 
will, and operate in both in the same manner 
as the word heirs. 1 Rolle, Abr. 253 ; Ambl. 
453 ; Oro. Eliz. 313 ·; 1 Burr. 38. But see 2 
Prest. Est. 9, 10. See, also, Heirs. 

I n  the Civil Law 

A universal successor in the event of death. 
He who actively or passively succeeds to the 
entire property or estate, rights and obliga
tions, of a decedent, and occupies bis place. 
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The term "heir" bas a Tel")' 41fferent slgnlflcatlon . 
at common law from what it has in those states 
and countries which have adopted the civil law. 
In the latter, the term Is indiscriminately ap
plied to all persons who are called to the succes� 
sion, whether by the act of the party or by opera
tion of law. The person who is created universal 
successor by a will is called the "testamentary 
heir ; "  and the next of kin by blood is, in cases of 
intestacy, called the "heir at law," or "heir by in
testacy." The executor of the common law in many 
respects corresponds to the testamentary heir of 
the civil law. Again, the administrator in many 
respects corresponds with the heir by intestacy. 
By the common law, executors and administrators 
have no right except to the personal estate of the 
deceased ; where a s  the heir by the civil law is 
authorized to administer both the personal and real 
estate. Story, Conti. Laws, §§ 57, 508 ; 1 Brown, 
Civ. Law, 344. 

The term "heir" has severa l signHications. Some
times it refers to one who ha s formally accepted 
a succession and taken poss('s;;ion thereof : some
times to one who is ca lied to succeed. but still re
tains the faculty of accepting or renouncing, and it 
is frequently used as applied to one who has for
mally renuunced. Mumford v. Bowman, 26 La. Ann. 

417. 

I n Scotch Law 

The person who succeeds to the heritag-e Or 
heritable rights of one deceased. 1 Forb. Inst. 
pt. 3, p. 75. The word has a more extended 
signification than in English law, comprehend
ing not only those who succeed to lands, hut 
successors to personal property also. 'Vhar
ton. 

I n  General 

-Bodily heirs. In a technical sense, the same 
as "heirs of the body." Hartman v. Flynn, 
189 No C. 452, 127 S. E. 517, 519. Normally, 
words of Iimitntion. not of purchase. Stamey 
v. McGinni s, 145 · Ga. 226, 88 S. E. 935, 9B6 ; 
'V rig-llt Y. Curry, 'l'unis & Norwood, 163 Ky. 
683, 174 S. W. 1. But tthey may \:e used synon
ymoll:-,ly with "children." SCG'tt v. Scott. 172 
Ky. 658, 190 So W. 143 : l\I('White v. Roseman, 
J.14 S. ·C. 1 77, 1 03 S. E. 586, 587 ; Starnes v. 
Snndel'R, Hi1 Gn. 632, 108 S. E. 37 ; Hull v. 
Hull, 286 Ill . 75, 1 21 N. E. 239, 241 ; Young v. 
Drown, 1:36 Tf'nn. 184. 188 S. W. 1149, 1 150 ; 
Wa lla ce v. Wallace, 181 N. C. 158, 106 S. m. 
501, 504. 

-Heir apparent. An heir whose right of in
hpritn nce is indefeasible, provided he outlive 
the ancestor : as in I<Jngland the eldest son, or 
his issue, who must, by the course of the com
mon law, be heir to the father whenever he 
happens to die. 2 BI. Comm. 208 ; 1 Steph. 
Comm. 358 ; Jones v. Fleming, 37 Hun (N. Y.) 
230. One who, before the death of the an
cestor, is next in the line of succession, pro
vided he be heir to the ancestor whenever 
he happens to die. Reese v. Stires, 87 N. J. 
Eq. 32, 103 A. 679. See, also, Apparent Heir. 

-Heir at law. He who, after his ancestor 
dies intestate, has a right to all lands, tene
ments, and hereditaments which belonged to 
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him or of which he was seised. The same as 
"heir general." Forrest v. Porch, 100 Tenn. 
391, 45 S. W. 676 ; In re Aspden's Estate, 2 
Fed. Cas. 42 ;  McKinney v. Stewart, 5 Kan. 
394 ; Tevis v. Tevis, 259 Mo. 19, 167 �. W. 
1003, 1006, Ann. Cas. 1917A, 865. The heir ; 
at common law, that person who succeeds to 
the real estate in case of intestacy. Walker 
v. Walker, 283 Ill. 11, 118 N. E. 1014, 1019 ;  
Wilde v. Bell, 86 Conn. 610, 87 A. 8, 9. In its· 
strict sense and technical import, the per.'3on 
or persons appointed by law to suceeed to the 
estate in case of intestacy. Albright v. Al
bright, 116 Ohio St. 668, 157 N. E. 760, 762 ; 
Black v. Jones, 264 Ill. 548, 106 N. E. 462, 465, 
Ann. Cas. 1915D, 1173. In a comprehensive 
and popular sense, one who inherits either 
real or personal property ; Gross Y. Hartford
Connecticut Trust Co., 100 ('onn. 332, 123 A. 
907, 908 ; Yelverton v. Yelverton, 192 N. C. 
614, 135 S. E. 632, 635 ; next of kin ; Meeker 
Y. Forbes. 93 A. 887, 888, 84 N. J. Eq. 271 ; In 
re Phranel', 109 Misc. 287, li8 N. Y. S. 768 , 
772. 

-Heir beneficiary. In the civil law. One who 
has accepted the succession under the benefit 
of an inventory regularly made. Heirs are 
divided into two classes, according to the 
manner in which they accept the successions 
left to them, to-wit, unconditional and bene
ficiary heirs. Unconditional heirs are those 
who inherit without any reservation, or with
out making an inventory, whether their ac
ceptance be . express or tacit. Beneficiary 
heirs are those who have accepted the succes
sion under the benefit of an inventory regu
larly made. Clv. Code La. art. 883. If the 
heir apprehend that the succession will be 
burdened with debts .beyond its value, he ac
cepts with benefit of inventory, and in that 
case he is responsible only for the value of 
the succession. 

-Heir by ado ption. An adopted child, "who is 
in a limited sense made an heir, not by the 
law, but by the contract evidenced by the 
deed of adoption." In re Sessions' Estate, 70 
Mich. 297, 38 N. W. 249, 14 Am. St. Rep. 500. 

-Heir by custo m.  In English law. One 
whose right of inheritance depends upon ·a 
particular and local custom, such as gavel
kind, or borough English. Co. Litt. 140. 

-Heir by devise. One to whom lands are 
devised by will ; a devisee of lands. Answer
ing to the hwrc8 factu8 (q. v.) of the civil law. 

-Heir collateral. One who is not lineally re
lated to the dece(�ent, but is of collateral kin ; 
e. g., his uncle, cousin, brother, nephew. 

-Heir conventional. In the civil law. One 
who takes a succession by virtue of a contract 
or settlement entitling him thereto. 

-Hei r, forced. One who cannot be disinher
ited. See Forced Heirs. 
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-Heir general. An heir at law. The ordi- -Heir of provision.  
°
In Scotch law, One who

nary heir by blood, succeeding to all the' lands. succeeds as heir by virtue of a particular pro
l!'orrest v. Porch, 100 Tenn. 391, 45 S. W. 676. vIsion in a deed or instrument. 

-H eir institute. In Scotch law. One to 
whom the right of succession is ascertained 
by disposition or express deed of the deceas
ed. 1 Forb. lust. pt. 3, p. 75. 

-H eir of tailzie. In Scotch law. He on whom 
an estate is settled that would not ha ve fallen 
to him by legal succession. 1 Forb. lnst. pt� 
3, p. 75. 

-H eir, irregular. In Louisiana. Irregular -Heir of the blood. An inheritor who suc-· 
heirs are those who are neither testamen- ceeds to the estate by virtue of consanguinity 
tary nor legal, and who 11a ve been establish- with the decedent, either in the ascending or 
ed by law to take the succession. See Oiv. descending Hne, including illegitimate ' chil
Oode La. art. 878. When there are no direct drell, but excluding husoands, wives, a nd 
or collateral relatives surviving the decedent, adopted children. Hayden v. Barrett, 1 72 
and the succession consequently devolves up- Mass. 472, 52 N. E. 530, 70 Am. st. Rep. 29;:; ; 
on the surviving husband or wife, or illegiti-'  Baltimore & O. R. Co. v. Patterson, 08 �ld. 
mate children, or the state, it is called an "ir- 606, 13 A. 369. 
regular succession." 

. 

-Hei r, legal. In the civil law. A legal heir 
is one who takes the succession by relation
ship to the decedent and by force of law. 
This is different from a testamentary or con
ventional heir, who takes the succession in 
virtue of the disposition of man. See Civ. 
Oode La. arts. 877, 879. The term is also used 
in Anglo-American la� in substantially the 
same sense, that is, the person to whom the 
law would give the decedent's property, real 
and personal, if he should die intestate. 
Kaiser v. Kaiser, 3 How. Prac. N. S. (N. Y.) 
105 ; Waller v. Martin, 106 Tenn. 341, 61 S. 
W. 73, 82 Am. St. Rep. 882. . In legal strict
ness, the term signifies one who would inherit 
real estate, but it is also used to indicate one 
who would take under the statute of distri
bution. Morse v. Ward, 92 Conn. 408, 103 A. 
119, 120 ; Thompson v. Waits (Tex. Civ. App.) 
159 S. W. 82, 83 ;  New York Life Insurance 
& Trust 00. V. Winthrop, 237 N. Y. 03, 142 N. 
E. 431, 433, 31 A. L. R. 791. 

-Heir, m ale. In Scotch law. An heir insti
tute, who, though not next in blood to the de
ceased, is his nearest male relation that can 
succeed to him. 1 Forb. lnst. pt. 3, p. 76. In 
English law, the nearest male blood-relation 
of the decedent, unless further limited by the 
words "of his body," · which restrict the in
heritance to sons, grandsons, and other male 
descendants in the right line. See Jordan v. 
Adams, 6 C. B. (N. S.) 764 ; GoOdtitle v. Her
ring, 1 East, 275 ; Ewan v. Cox, 9 N. J. Law, 
14. 

-Heir of conquest. In Scotch law. One who 
suc�eeds to the deceased in conquest, i. e., 
lands or other heritable rights . to which the 
deceased neither did nor coulq succeed a s  heir 
to his predecessor. 

-Heir of line� In Scotch law. One who suc
ceeds lineally by right of blood ; one who suc
ceeds to the deceased in his heritage ; i. e., 
lands and other heritable rights derived to 
him by succession as .heil' to : his predecessor. 
1 Forb. lust. pt. 3, p. 77. 

-

-Heir of the body. An heir lJegotten or borne 
by the person referred to, or a child of such 
heir ; any lineal descendant of the decedent, 
excluding a surviving husband or wife, adopt
ed children, and collateral relations ; bodily 
heir. Ratliffe V. Hatlifi'e, 182 Ky. 230, 206 
S. W. 478, 479 ; Black v. Oartmell, 10 B. Mon. 
(Ky.) 193 ; Smith v. Pendell, 19 Oonn. 112, 48 
Am. Dec. 14(:) ; B alch v. ' Johnson, 106 Tenn. 
249, 61 S. W. 289 ; Olarkson v. Hatton, 143 Mo. 
47, 44 S. W. 761, 39 L. R. A. 748, 65 Am. St. 
Uep. 635 ; Houghton v. Kendall, 7 Allen 
(Mass.) 72 ; Roberts v. Ogbourne, 37 Ala. 178. 
The words "heirs of the body" may be used 
in either of two senses : In their unrestricted 
sense, as meaning the persons who from gen
eration to generation become entitled by de
scent under the entail ; and in the sense of 
heirs at law, or those persons who are de
scendants of him whom the statute of descent 
appoints to take intestate estate. Bunn V. 
Butler, 300 Ill. 269, 133 N. E. 246, 247. Un
less the will dis doses an intention to the con
trary, the term "heirs of the body" is not syn
onymous with children. Clark v. Oammack, 
216 Ala. 346, 113 So. 270, 271 ; Scruggs v. May
berry, 135 Tenn. 586, 188 S. W. 207, 211. And 
ordinarily, such words are words of limita
tion and not of purchase. Kirby v. Hulette. 
171 Ky. 257, 192 S. W. 63, 65 ; Mylin v. Hurst, 
259 Pa. 77, 10'2 A. 429, 430 ; Allen v. South 
Penn Oil Co., 72 W. Va. 155, 77 S. E. 905, 906 ;  
contra : Owen v. Trail, 302 Mo. 292. 258.S .  W .  
69!J, 701. The words a r e  sometimes deemed 
equivalent to "issue" or "descendants" ; 
Rhode Island Hospital Trust 00. v. Bridgham. 
42 R. I. 161, 106 A. 149, 152, 5 A. L. R. 185 ; 
Hickox v. Klaholt, 291 Ill. 544, 126 N. E. 166. 
168 ; Turner v. Monteiro, 127 Va. 537, 103 S. E. 
572, 575, 13 A. L. R. 383 ; Parrish v. Hodge, 
178 N. C. 133, 100 S. E. 256 ; and sometimes 
not ; In re English's Estate, 270 Pa. 1, 112 A. ' 

913, 914 ; Yarrington v. l!'reeman, 201 Ky. 13[). 
255 S. W. 1034. 

-Heir presum ptive. The person who, if the 
ancestor should die immediately, woul1l, in 
the present circumstances of things, be his 
heir, but whose right of inheritance may be 
defeated by the contingency of some nearer 
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heir being born ; as a brother or nephew, 
whose presumptive succession may be de
stroyed by the birth of a child. 2 Bl. Comm. 
208 ; 1 Steph. Comm. 358 ; Jones v. Fleming, 
37 Hun (N. Y.) 230 ; Reese v. Stires, 87 N. J. 
Eq. 32, 103 A. 679, 681. In Louisiana, the 
presumptive heir is he who is the nearest re
lation of the deceased capable of inheriting. 
This quality is given to him before the de
cease of the person from whom he is to in
herit, as well as after the opening of the suc
cession, until he has accepted or renounced it. 
La: Civ. Code, art. 880. 

-Heir special. In English law. The issue in 
tail, who claims per formam doni; by the 
form of the gift. 

-Heir substitute, in a bond. In Scotch law. 
He to whom a bond is payable expressly in 
case of the creditor's decease, or after his 
death. 1 Forb. Inst. pt. 3, p. 76. 

-Heir testam entary. In the civil law. One 
who is named and appointed heir in the tes
tament of the decedent. This name distin
guishes him from a legal heir, (on'e upon 
whom the law casts the succession,) and from 
a conventiona.l heir, (one who takes it by vir
tue of a previous contract or settlement.) 

-Heir u nconditio nal. In the civil law and in 
Louisiana. One who inherits without any res
ervation, or without making an in;y,entory, 
whether his acceptance be express or tacit. 
Distinguished from heir beneficiary. La. 
Civ. Code; art. 882. 

-Heirs and assigns. Ordinarily, words of lim
itation and not of . purchase ;-the technical 
expression necessary at common law to ex
press a fee-simple gift, which still has that 
meaning whenever used, thoug'lh its use is not 
necessary. In re Tamargo, 220 N. Y. 225, 115 
N. E. 462, 463. 

-J oint heirs. Co-heirs. The term is also ap
plied to those who are or will be heirs to both 
of two designated persons at the death of the 
survivor of them, the word "joint" being here 

. applied to the ancestors rather than the heirs. 
See Gardiner v. Fay, 182 Mass. 492, 65 N. E. 
825. 

-Lawful heirs. 'Iihe same as "heirs." In re 
Irish's Estate, 89 vt. 56, 94 A. 173, 174, Ann. 
Cas. 19170, 1154 ; Beardsley v. Johnson, 105 
Conn. 98, 134 A. 530, 531. In a general sense, 
those whom the law recognizes as the heirs 
of a decedent, but in a special and technical 
sense, lineal descendants only. Abbott v. Es
sex Co., 18 How. 215, 15 L, Ed. 352; Rollins 
v. Keel, 115 N. C. 68, 20 S. E. 209 ; Conger v. 
Lowe, 124 Ind. 368, 24 N. E. 889, 9 L. R. A. 
165 ; Mo'Ody v. Snell, 81 Pa. 362. 

-Leg iti m ate heirs. Children born in lawful 
wedlock and their descendants, not including 
collateral heirs or issue in indefinite succes
sion. Lytle v; Beveridge, 58 N. Y. 605 ; Prin
dle v. Beveridge, 7 Lans. (N. Y.) 231. Some-
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times synonymous with "lawful" beir. Cori
son v. Williams, 58 Cal. App. 282, 208 P. 331, 
334. 

\ 

-Living heirs. Technically words of descrip
tion instead of purchase. Johnson v. Coler, 
187 Iowa, 734, 174 N. W. 654, 655. Under · a 
will giving the testatO'r's wife an estate for 
life, at her death all the property to be equal
ly divided between "our living Clhildren or to 
their living heirs," the words "living heirs" 
should be given their technical meaning as 
including all the legal heirs of the deceased 
children of testator that died after the death 
of testator. Potter v. Potter, 306 Ill. 37, 137 
N. E. 425, 427. 

-Natural h eirs. Heirs by consanguinity as / 
distinguished from heirs by adoption, and 
also as distinguished from collateral heirs, 
Ludlum v. Otis, 15 Hun (N. Y.) 414 ; Smith 
v. Pendell, 19 Conn. 112, 48 Am. Dec; 146 ;' 
Miller v. Churchill, 78 N. C. 372 ; Markover 
v. Krauss, 132 Ind. 29'4, 31 N. E. 1047, 17 L. 
R. A. 806 ; children ; heirs of the body, May
nard v. Henderson, 117 Ark. 24, 173 S. W. 831, 
832, Ann. Cas. 1917 A, 1157 ; '.rea v. Millen, 
257 Ill. 624, 101 N. E. 209, 210, 45 L. R. A. 
(N. S.) 1163 ; Naylor v. �IIcRuer, 248 Mo. 423, 
154 S. W. 772, 784 ; Yarrington v. If'reeman, 
201 Ky. 135, 255 S. W. 1034, 1035. 

-Right heir. This term was formerly use� 
in the case of estates tail, to distinguish the 
preferred heir, to whom the estate was lim
ited, from the heirs in general, to whom, on 
the failure of the preferred heir and his line, 
the remainder nver was usually finally lim
ited. With the abolition of estates tail, the 
term has fallen into desuetude, but when still 
used, in modern law, it has no other meaning 
than "heir at law." Brown v. Wadsworth, 
168 N. Y. 225, 61 N. E. 250 ; Ballentine v. 
Wood, 42 N. J. Eq. 552, 9 A: 582 ; McCrea's 
Estate, 5 Pa. Dist. R. 449. 

H E I R D O M .  Succession by inheritance. 

H E  I R ESS. A female heir to a person having 
an estate of inheritance . .  When there are 
more than one, they are called "co-lheiresses," 
or "co-heirs." 

H E I RLOO MS. Such goods and chattels as, 
contrary to the nature of chattels, shall go by 
special custom to the heir along with the in
heritance, and not to the executor. The ter
mination "lOOm." (Sax.) signifies a limb or  
member ; so that an heirloom is  nothing else 
but a limb or member of the inheritance. 
They are generally such things as cannot be 
taken away without damaging or dismember
ing the freehold ; such as deer in a park, 
doves in a cote, deeds and charters, etc. 2 Bl. 
Comm.427. 

This word seems to be compounded of heir, and 
loom, that is, a frame, viz ,  to weave in. Some 
derive the word loom from the Saxon lama, or ge
lama, which signifies utensils or vessels generally. 
However, this may be, the word loom, by time, is 
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drawn to a more general signification than it bore 
at the first, comprehending all implements of house
hold, as tables, presses, cupboards, bedsteads, wain
scots, and which, by the custom of some countries, 
having belonged to a house are never inventoried 
after the decease of the owner as chattels, but ac
crue to the heir with the house itself. Minshew j 
2 Poll. & Maitl. 36L 

H E I  RS. Technically, those persons designat
ed by law to succeed to the estate in case of 
intestacy. Potter v. Potter, 306 Ill. 37, 137 
N. E. 425, 426. A word used in deeds of con
veyance, (either solely, or in connection with 
others,) where it is intended to pass a fee. 
It is generally a word of limitation, and is 
not to be construed as a word of purchase un
less there are other controlling words show
ing such intention by the person using it. 
Peacock v. McOlusky; 296 Ill. 87, 129 N. E. 
561, 563 ; Blue v. Travis, 152 Ky. 700, 154 S. 
W. 15, 16 ; McMahill v. Schowengerdt (Mo.) 
183 S. W. 605, 606 ; Ryan v. Ryan, 138 Ark. 
362, 211 S. W. 183, 184 ; In re Christy's Es
tate, 245 Pa. 529, 91 A. 939 ; Hunting v. Jones 
(Tex. Civ. App.) 183 S. W. 85�, 860 ; In re 
Barker, 230 N. Y. 364, 130 N. E. 579, 582. See, 
also, Heir. 

In the word "heirs" is comprehended heirs of 

heirs in infinitum. Co. Litt. 7b, 9a ; Larew v. La
rew, 146 Va. 134, 135 S. E-. 819, 820 ; Peacock v. Mc
Clusky, 296 Ill. 87, 129 N. E. 561, 583. 

In Illinois, and in the United States generally, 
the word "heirs" may have different meanings, just 
as under the English law the singular form, "heir," 
might have different meanings, but, if there is no 
context, the word "heirs" must be held to indicate 
the indefinite succession by inheritance. lEtna Life 
Ins. Co. v. Hoppin (C. C. A.) 214 F. 928, 932. Under 
the terins of particular wills, however, Old Colony 
Trust Co. v. Jackson, 243 Mass. 543, 137 N. E. 874, 

875 ; Branch v. De Wolf, 38 R. I. 395, 95 A. 857, 858 :  
or under statutes abolishing the rule in Shelley's 
Case, Menard v. Campbell , 180 Mich. 583, 147 N. W. 
556, 558, Ann. Cas. 1916A, 802 ; it may be a word 
of purchase, and i s  frequently deemed synonymous 
with "children, " Cultice v. Mills, 97 Ohio St. 112, 

119 N. ID. 200, 201 ; Van Dusen v. Sharrar, 186 Iowa, 
1082, 173 N. W. 97, 98 ; Guy v. Pruitt, 213 Ala. 422, 104 

So. 805, 806 ; Texas Co. v. Meador (Tex. Civ. App.) 
243 S. W. 991, 992 ; Conover v. Cade, 184 Ind. 604, 112 
N. E�. 7, 12 ;  Davenport v. Hickson (C. C. A. ) 261 F. 
983, 9� ; Gillilan v. Gillilan, 278 Mo. 99, 212 S. W. 348, 

351 ; Walcott v. Robinson, 214 Mass. 172, 100 N. E. 
1109 ; Byrd v. Henderson, 139 Miss. 140, 104 So. 100, 

102 ; Driskill v. Carwile, 145 Va. 116, 133 S. E. 773, 
774 ; . Stack v. Leberman, 154 N. Y. S. 490, 491, 169 

App. Div. 92 ; Williams v. :1. C. Armiger & Bro . •  

129 Md. 222, 98 A. 542, 544. 
A devise or bequest to "heirs" primarily means 

those who are heirs at the testator's death, and it 

is only when a contrary intention appears that this 
presumption fails. In re Bump's Will, 234 N. Y. 
60, 136 N. E. 295, 296 : Brian v. Tylor, 129 Md. 145, 

98 A. 532, 534 ; In re Fretheim's Estate, 156 Minn. 

366, 194 N. W. 766, 768 ; Schlater v. Lee, 117 Miss. 701, 
78 So. 700, 702 ; Dorrance v. · Greene, 41 R. I. 444, 104 
A. 12, 14 : Simes v. Ward, 78 N. H. 533, 103 A. 310, 
311. 

H ei rs at law shall not be disinherited by conjec
t ure, but only by express words or -necessary im
pl ication. Schoul. Wills § 479. 
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H E I RSH I P. The quality or condition of be
ing heir, or the relation behYeen the heir and 
his ancestor. It is a legal right, regulated by 
law, to be enjoyed subject to the provisions of 
the statute. Winke v. Olson, 164 Wis. 427, 
160 N. W. 164, 166. 

H E I RSH I P  M OVA B L ES. In Scotch law. 
The movables which go to the heir, and not 
to the executor, that the land may not go to 
the heir completely dismantled, such as the 
best of furniture, horses, CO,YS, etc., but not 
fungibles. Bell ; Hope, Minor Pro 538 ; Er
skine, lnst. 3. 8. 13-17. 

H ELD. In reference to the decision of a 
court, decided. Also see Hold. 

H ELL. The name formerly given to a place 
under the exchequer chamber, where the 
king's debtors were confined. Rich. Diet. 

H E LM. Thatch or straw ; a covering for the 
head in war ; a coat of arms bearing a crest ; 
the tiller or handle of the rudder of a ship. 

H E LOWE-WAL L. The end-wall covering 
and defending the rest of the building. 
Paroch. Antiq. 573. 

H ELS I N G. A Saxon brass coin, of the value 
of a half-penny. 

H EM I PLEG I A. In medical jurisprudence. 
Unilateral paralysis ; paralysis of one side 
of the body, commonly due to a lesion in the 
brain, but sometimes originating from the 
spinal cord, as in "Brown-Sequard's paraly
sis," unilateral paralYSis with crossed anms
thcsia. In the cerebral form, the hemiplegia 
is sometimes "alternate" · or crossed, that is, 
occurring on the opposite side of the body 
from the initial lesion. 

If the disease comes on rapidly or suddenly, it is 
called "quick" hemiplegia ; if slowly or gradually, 
"chronic." The former variety is more apt to af
fect the mental faculties than the latter ; but, where 
hemiplegia is  complete, the operations of the mind 
are generally much impaired. See Baughman v. 

Baughman, 32 Kan. 538, 4 P. 1003. 

H EM O LD BO R H ,  o-r H EL M E L B O R C H .  A ti
tle to possession. The admission of this old 
Norse term into the laws of the Conqueror 
is diffieult to be accounted for ; it is not 
found in any Anglo-Saxon law extant. Whar
ton. 

H ENC EFO RTH. A word of futurity, which, 
as employed in legaLdocuments, statutes, and 
the like, always imports a continuity of action 
or condition fi'om the present time forward, 
but excludes all the past. Thomson v. Amer
ican Surety 00., 170 N. Y. 109, 62 N. E. 1073 ; 
Opinion of Chief Justice, 7 Pick. (Mass.) 128, 
note. 

HENCH M A N. A page ; an attendant ; a her
ald. See. Barnes v. State, 88 Md. 347, 41 A. 
781. A footman ; one who holds himself at 
the bidding of another. It has come to mean 
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here a political follower ; used in a rather HERALD RY. The art, office, or science of 
bad sense. heralds. Also an old and obsolete abuse of 

buying and selling precedence in the paper 
HENEDPEN NY. A customary payment of of causes for hearing. 
money instead of hens at Christmas ; a com
position for eggs. Cowell. 

H EN F A R'E. A fine for flight on account of 
murder. Domesday Book. 

H EN G H EN. In Saxon law. A prison, a goal, 
or house of correction. 

H E NGWYTE. Sax. In old English law. An 
acquittance from a fine for hanging a thief. 
Fleta, lib. 1, c. 47, § 17. 

H EN R I CUS V ETUS. Henry the Old, o'r 
Elder. King Henry I. is so called in ancient 
English chronicles and charters, to distin
guish him from the subsequent kings of that 
name. Spelman. 

H EO R D FIETE, or H U D EFIEST. In Saxon 
law. A master of a family, keeping house, 
distinguished from a lower class of freemen, 
viz. , folge,ras, (folgarii,) who had no habita
tions of their own, but were house-retainers 
of their lords. 

H EO RD P E N NY. Peter-pence (q. 'P.). 

HERALDS' COLLEGE. In England. An 
ancient royal corporation, first instituted by 
Richard III. in 1483. It comprises three 
kings of arms, six heralds, and four marshals 
or pursuivants of arms, together with the earl 
marshal and a secretary. The heralds' books, 
compiled when progresses were solemnly and 
regularly ' made into every part of the king
dom, to inquire into the state of families, 
and to register such marriages and descents 
as were verified to them upon oath, are al
lowed to be good evidence of pedigrees. The 
heralds' office is still allowed to make grants 
of arms and to permit change of names. 3 
Starkie, Ev. 843 ; Wharton. 

H ER BAGE. In English law. An easement 
01' liberty, which consists in the right to pas
ture cattle on another's ground. 

Feed for cattle in fields and pastures. 
Bract. fol. 222 ; Co. Litt. 46 ; Shep. Touch. 
97. A right to herbage does not include a 
right to cut grass, or dig potatoes, or pick ap
ples. Simpson v. Goo, 4 N. H. 303. 

H E RBAG I U M ANT E R I U S. The first crop of 
H EO RDWERC H .  In Saxon law. The serv- grass or hay, in opposition to aftermath or 
ice of herdsmen, done at the will of their 

second cutting. Paroch. Antiq. 459,. 
lord. 

H EP B U R N  ACT. The name commonly given 
to an act of Congress, June 29, 1906, amend
ing §§ 1, 6, 14, 15, 16 and 20 of the Interstate 
Commerce Act, Feb. 4, 1887, and adding §§ 
16a and 24 thereto (49 USOA §§ 1, 6, 11, 14, 15, 
16, 16a, 18, 20). 

H E PTA RCHY. A government exercised by 
seven persons, or a nation divided into seven 
governments. In the year 560, seven different 
monarchies had been formed in England by 
the German tribes, namely, that of Kent by 
the Jutes ; those of Sussex, Wessex, and Es
sex by the Saxons ; and those of East Anglia, 
Bernicia, and Deira by the Angles. To these 
were added, about the year 586, an eighth, 
called the "Kingdom of Mercia," also founded 
by the Angles, and comprehending nearly the 
whole of the heart of the kingdom. These 
states formed what has been designated the 
"Anglo-Saxon Octarchy," or more commonly, 
though not so correctly, the "Anglo-Saxon 
Heptarchy," from the custom of speaking of 
Deira and Bernicia under the single appella
tion of the "Kingdom of Northumberland." 
Wharton. 

H E RALD. In ancient law, a herald was a 
diplomatic messenger who carried messages 
between kings or states, and especially proc
lamations of war, peace, or truce. In English 
law, a herald is an officer whose duty is to 
keep genealogical lists and tables, adjust 
armorial bearings, and regulate the cer
emonies at royal coronations and funerals. 

H ERBENG E R, or H A R B I NG ER. An officer 
in the royal house, who goes before and al
lots the noblemen and those of the household 
their lodgings ; also an innkeeper. 

H E R B E RG AG I U M. Lodgings to receive 
guests in the way of hospitality. Cowell. 

H ER B ERGARE;. To harbor ; to entertain. 

H E R B E RGATUS. Harbored Qr entertained 
in an inn. Cowell. 

!"' E R BE RY, or H E RB U RY. An inn. Cowell. 

H ERe I A. A harrow. Fleta, lib. 2, c. 77. 

H ERC I ARE. To harrow. 4 Inst. 2170. 

H ER C I AT U RA. In old English law. Har
rowing ; work with a harrow. Fleta, lib. 2, 
c. 82, § 2. 

H E RC I SC U N DA. In the civil law. To be di
vided. Fami.zia herciscunda, an inheritance 
.to be divided. ' ,  Actio familim hercis(Jundm, an 
action for dividing an inheritance. Erci�wu/i1,.
da, is more commonly used in the civil law. 
Dig. 10, 2 ;  Inst. 3, 28, 4 ;  Id. 4, 6, 20. 

HERD, no An indefinite number, more than 
a few, of cattle, sheep, horrses, or other 
animals of the larger sorts, assembled and 
kept together as one drove and under one care 
and management. Brim v. Jones, 13 Utah, 
440, 45 P. 352,. 

H ERD, '1/. To tend, take care of, manage, and 
control a herd of cattle or other animals, im-



HERDER 

plying something more than merely driving 
them from place to place. Phipps v. Grover, 
9 Idaho, 415, 75 P. 65 ; Fry v. Hubner, 35 
Or. 184, 57 P. 420. 

H E RDER. One who herds or has charge of 
a herd of cattle, in the senses above defined. 
See Hooker v. McAllister, 12 Wash. 46, 40 P. 
617 ; Underwood v. Birdsell, 6 Mont. 142, 
9 P. 922 ; Rev. Codes N. D. 1899, § 1544a 
(Oomp. Laws 1913, § 2608). 

H ERDE.WI CH. A grange or place for cattle 
or husbandry. Mon. Ang!. pt. 3. 

HERDWERCH, HEORDWERCH. Herds
men's work, or customary labor, done by 
shepherds and inferior tenants, at the will of 
the lord. Cowell. 

H E REAFT E R. A word of futurity, always 
used in statutes and legal documents as in
dicative of future time, excluding both the 
present and the past. Chapman v. Holmes, 
10 N. J.. Law, -26 ; Tremont & S. Mills v. 
Lowell, 165 Mass. 265, 42 N. E. 1134 ; Dob
bins v. Cragin, 50 N. J. Eq. 640, 23 A. 172 ; 
Thomas v. Mueller, 106 Ill. 43. 

H EREBANN U M. In old English law. A 
proclamation summoning the army into the 
field. 

A mulct or fine for not joining the army 
when summoned. Spelman. 

A tax or tribute for the support of the 
army. Du Cange. 

H EREBOTE. The royal edict summoning the 
people to the field. Cowell. 

H ERE DAD. In Spanish law. A piece of 
land under cultivation ; a cultivated farm 
real estate ; an inheritance or heirship. 

' 

H ER EDAD YACENTE. From Lat. "hreredi
tas jacens," (q. v.) In Spanish law. An in
heritance not yet entered upon OT appropriat
ed. White, New Recop. b. 2, tit. 19, c. 2, § 8. 

H EREDERO. In Spanish law. Heir ; he 
who, by legal or testamentary disposition, 
succeeds to the property of a deceased person. 
"H'reres censeaht1' cum de/uncto una eademque 
persona." Las Partidas, 7, 9, 13. See Emeric 
v. Alvarado, 64 Cal. 529, 2 P. 433. 

HERED I TAG I U M. In Sicilian and Neapoli
tan law. That which is held by hereditary 
right ; the same with hereditamentum (her� 
dUammtt) in English law. Spelman. 

H ER E D I TAMENTS. Things capable of being 
inherited, be it corporeal or inco'rporeal, real, 
personal, or mixed, and including not only 
lands and everything thereon, but also heir
looms, and certain furniture which, by cus
tom, may descend to the heir together with 
the land. Co. Litt. 5b�' 2 Bl. Comm. 17; Nel. 
lis v. Munson, 108 N. Y. 453, 15 N. E. 739 ; 
Owens·v. Lewis, 46 Ind. 508, 15 Am. Rep. 295 ; 
Whitlock v. Greacen, 48 N. J. Eq. 359, 21 A. 
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944 ; Mitchell v. Warner, 5 Coon. 497 ; New 
YOTk Y. Mabie, 13 N. Y. 159, 64 Am. Dec. 538 ; 
Ralston Steel Car Co. v. Ralston, 112 Ohio 
St. 306, 147 N. E. 513, 516, 39 A. L. R. 334 ; 
Sox v. Miracle, 35 N. D. 458, 160 N. W. 716, 
719. 

At common law
' 

corporeal hereditaments 
were physical objects, comprehended under 
the term land, and were said to lie in livery, 
while incorporeal hereditaments existed only 
in contemplation of law, were said to lie in 
grant and were affiliated with chattel inter
ests. National Supply Co. v. McLeod, 116 
Kan. 477, 227 .P. 350. 

The term includes a few rights unconnected with 
land, but it is generally used as the widest expres
sion for real property of all kinds, and is there
fore employed in conveyances after the words 
"lands" and " tenements, " to include everything of 
the nature of realty which they do not c()ver. SW6€t. 

Corporeal Hereditaments 

Substantial permanent objects which may 
be inherited. The term "land" will include 
all such. 2 Bl. Comm. 17 ; Sox v. Miracle, 
35 N. D. 458, 160 N. W. 716, 719 ; Whitlock 
v. Greacen, 48 N. J. Eq. 359, 21 A. 944 ; Cary 
v. Daniels, 5 Mete. (Mass.) 236 ; Gibbs v. 
Drew, 16 Fla. 147, 26 Am. Rep. 700. 

I ncorporeal Hereditaments 

Anything, the subject of property, which is 
inheritable and not tangible or visible. 2 
Woodd. Lect. 4. A right issuing out of a thing 
corporate (whether real or personal) or con
cerning or annexed to or exercisable within 
the same. 2 BI. Oomm. 20 ; 1 Washb. Real 
Prop. 10 ; Hegan v. Pendennis Olub (Ky.) 64 
S. W. 465 ; Whitlock v. Greacen, 48 N. J. Eq. 
359, 21 A. 944 ; Stone v. Stone, 1 n.. I. 428. A 
right growing out of, or concerning, or an
nexed to, a corporeal thing, but not the suh
stance of the thing itself. Huston V. Cox, 
103 Kan. 73, 172 P. 992. 

H ER E D I TARY. That which is the subject 
of inheritance. 

H ER E D I TARY D ISEASE. Physical ailment 
transmitted or transmissible from parent to 
child in consequence of the infection of the 
former or the presence of the disease in his 
system, and without exposure of the latter to 
any fresh source of infection or contagion. 
South Atlantic Life Ins. Co. v. Hurt's Adm'x, 
115 Va. 398, 79 S. E. 401, 404. 

H ERED I TARY R I GHT TO T H E  C ROWN. 
The crown of England, by the positive C011-
stitution of the kingdom, has ever been de
scendible; and so continues, in a course � 
culiar to itself, yet subject to limitation by 
parliament ; but, notwithstanding such limi
tation, the crown retains its descendible qual
ity, and becomes hereditary in the prince to 
whom it is limited. 1 Bl. Oomm. 191. 

H ERED ITARY SUCC ESS I ON. Inheritance 
by law ; title by descent ; the title whereby 8i 
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persO'n, on the death of his ancestor, acquires' 
his estate as his �eir at law. Barclay v. Cam
erO'n, 25 Tex. 241 ; In re DO'nahue's Estate, 
36· Cal. 332 ; MO'ffett v. Conley, 63 Okl. 3, 163 
P. 118, 120. 

BB1U'J.'AGB 

H ER I GALDS. In old English law. A sO'rt · 
of garment. > CO'well. 

H ER I OT. In English law. A customary trib
ute O'f goods and chattels, payable to' the IO'rd 
O'f the fee O'n the decease of the owner O'f thea 

H ER ED ITY. That biO'IO'gical law by which land. 
all living beings tend to' repeat themselves in 
their descendants. Prewitt v. State, 106 Miss. 
82, 63 So. 330, 331, 6 A. L. R. 1476. 

H EREFA R E. Sax. A gO'ing intO' 0'1' with an 
army ; a going out to' war, (pro/cotto mili
tarts;) an expeditiO'n. Spelman. 

H ER EG EAT. .A heriO't, (q. v.) 

Heriota are divided into herlot 8eroice and heriot 
custQm. The former expression denotes such as are 
due upon a special reservation in a grant or lease 
of lands, and therefore amount to little more than 
a mere rent ; the latter arise upon no special res
ervation whatever, but depend solely upon imme
morial usage and custom. 2 Bl. Comm. 422. See 
Adams v. Morse, 51 Me. 501. 

H EREGELD. Sax. In O'ld English law . .A H ER I SC H I LD.  I n  old E1il.glish law . .A spe· 

tribute O'r tax levied for the maintenance of 
cies O'f military service, O'r knight's fee. CO'W-

S
ell. 

a.n army. pelman. 

H EREM I TO R I U M. A place O'f retirement fO'r 
H ER I SC H U LDA. In old ScO'tch law. A fine 
or penalty for nO't obeying the proclamatiO'n 

hermits. MO'n. Angl. tom. 3, p. 18. made for warfare. Skene. 

H ER EM O NES. Foilowers of an army. 

H ER ENACH. An archdeacon. CO'well 

H ER ES. Heir ; an their. A form O'f hwre8, 
very common in the civil law. See Hreres. 

H ERESCH I P. In old ScO'tch law. Theft 0'1' 
robbery. 1 Pitc. Crim. Tr. pt. 2, pp. 26, 89. 

H ERESLITA, HERESSA, H ERESSI Z. A 
lhired soldier whO' departs withO'ut license. 4 
Inst. 128. 

H ERESY. In English law. An O'ffense 
against religiO'n, consisting nO't in a total de
nial of Christianity, but of some O'f its es
sential doctrines, publicly and obstinately 
a vO'wed. 4 BI. Comm. 44, 45. An O'pinion O'n 
divine subjects devised by human reason, 
openly taught, and obstinately maintained. 
1 Hale, .P. C. 384. This offense is now sub
ject only to' ecclesiastical correction, and is 
nO' longer punishable by the secular law. 4 
Steph. Comm. 233. 

H ER ETOCH. A general, leader, 0'1' command· 
er ;  also a baron O'f the realm. Du Fresne. 

H ER I SC I N D I UM.  A divisiO'n of household 
gO'ods. BlO'unt. 

H E R I SL I T. Laying down O'f arms. Blount. 
Desertion from the army. Spelman. 

H E R I STAL. r:rhe statiO'n O'f an army ; the 
place where a camp is pitched. Spelman. 

H E R I TABLE. Oapable of being taken by de
scent. A term chiefly used in ScO'tch law 
where it enters into several phrases. 

' 

H E R I TABLE BOND.  A bond for a sum of 
money to' which is added, for further security 
of the creditor, a conveyance O'f land 0'1' berit
age to' be held by the creditO'r as pledge. 1 
Ross, Conv. 76 ; 2 Ross, Conv. 324. 

H ERITABLE J U R I SD I CT I O NS. Grants O'f 
criminal jurisdiction formerly bestowed O'n 
great families in Scotland, to' facilitate the ad
ministration O'f justice. Whishaw. Abolished 
in effect by St. 20 GeO'. II. c. 50. Tomlins. 

H ER ITABLE O B L I GAT I O N. In Louisiana. 
An obligation is heritable when the heirs and 
assigns of one party may enforce the perfO'rm
ance against the heirs of the O'ther. eiv. Code 
La. art. 1997. 

H ER ITABLE R I GHTS. In ScO'tch law. 
Rights of the heir ; all r i ghts to land or what
ever is connected with land, as mills fishin�s 
tithes, etc. 

' b , 

H E R ETOFO RE. This word simply denotes 
time past, in distinction from time present or 
time future, and has nO' definite and precise 
significatiO'n beyond this. Andrews v. Thay
er, 40 Conn. 157 ; Miller v. Feather, 176 Ky. 
268, 195 S. W. 449, 451 ; Millers' Mut. Fire 
Ins. Co. v. City O'f Austin ('rex. Giv. App.) 210 
S.  W. 825, 827. 

H E R I TABLE SEC U R I TY. Security consti
H ER ETUM. In old records. A court 0'1' yard tuted by heritable property. Encyc. Dict. 
fO'r drawing up guards or military retinue. 
CO'well. 

HEREZELD. In Scotch law. A gift or pres
ent made O'r left by a tenant to his lord as a 
token of reverence. Skene. 

H ERGE. In Saxon law. Offenders who 
jO'ined in a body of mO're than thirty-five to' 
commit depredations. 

H ER ITAGE. 
I n the Civil Law 

Every species of immovable which can be 
the subject of property ; such as lands, hous
es, orchards, WO'O'ds, marshes, ponds, etc., in 
,,:hatever mode they may have been acquired, 
eIther by descent or purchase. 3 TO'ullier, 
NO'. 472. 
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I n  Scotch Law H EST CORN.  In old records. Corn or grain 
Land, and all property connected with land ;  giVE'D or devoted to' religious persons o'r pur

real estate, as distinguished from movables, poses. 2 Mon. Angl. 367b ;  Cowell. 
or personal estate. Bell. H ESTA, or H ESTHA. A little loaf of bread. 
H ER I TO R. In Scotch law. A proprietor of A capon or young cockerel. 
land. 1 Kames, Eq. Pref. 

H ERMANDAD. In Spanish law. A fraterni
ty formed among different towns and villages 
to prevent the commission of crimes, and to 
prevent the abuses and vexations to which 
they were subjected by men in power. Bou
vier. 

H ERMAP H R O D IT E. In medical jurispru
dence. A person of doubtful or double sex ; 
one possessing, really or apparently, and in 
more or less .developed form, some or all of the 
genital organs of both sexes. 

He·rmaphroditus tam rnasculo quam freminm 
com paratur, secundum prmvalentiam sexus in.  
calescentis. An hermaphrodite is to be consid
ered male or female according to the predom
inance of the exciting sex. 00. Litt. 8 ;  Bract. 
fol. 5. 

H ER M E N EUTI CS. The science or art of con
struction and interpretation. By the phrase 
"legal hermeneutics" is understood the sys
tematic body of rules which are recognized as 
applicable to the construction and interpreta
tion of legal writings. 

H ERM ER. A great lord. Jacob. 

H ERMOGEN IAN COD E. See Codex Hermo
genianus. 

H ERN ESCUS. A heron. Cowell. 

H ETfERARCHA. The head of a religio-us 
house ; the head of a college ; the warden 
of a corporation. 

H ETfER I A. In Roman law. A company, so
ciety, or college. 

H EUVELBORH.  Sax. In old English law. 
A surety, (warrantus.) 

H EYLO D E. In old records. A customary 
burden upon inferioT tenants, for mending or 
repairing hays or hedges. 

H EYM ECTUS. A hay-net ; a net for catching 
conies. Cowell. 

H I B ERNAG I U M. The season for sowing win
ter corn. Cowell. 

H I  DAGE. An extraordinary tax formerly 
payable to the crown for every hide of land. 
This taxation was levied, not in money, but 
provision of armor, etc. Cowell. 

H I DALGO. In Spanish law. A noble ; a 
person entitled to the rights of nobility. By 
hidalgos are understood men chosen from 
good situations in life, (de buenos lugures,) 
and possessed of property, (a.lgo.) White, 
New Recop. b. 1, tit. 5, c. 1. 

H I DALG U I A. In Spanish law. Nobility by 
descent or lineage. White, New Recop. b. 1, 
tit. 5, c. 3, § 4. 

H ERN ESI UM, or  H ERNAS I U M. Household H I D E. In old English law. A measure of 
goods ; implements of trade or husbandry ; land, being as much as could be worked with 
the rigging or tackle of a ship. Cowell. one plow. It is variously estimated at from 

H EROUD,  H ERAU D. L. Fr. A herald. 

H ERPEX. A harrow. Spelman. 

60 to 100 acres, but was probably determined 
by local usage. Another meaning was as 
mUClh land as WO'uid support one family or the 
dwellers in a mansion-house. Also a house ; 

H ER P I CAT I O. In old English law. A day's a dwelling-house. A hide was anciently em
work with a harrow. Spelman. ployed as a unit of taxation. 1 Poll. & Maitl. 

347, such tax being called hidegild. 
H E RR I NG SI LVER. This was a composition 
in money for the custom of supplying herrings H I D E  A N D  G A I N .  In E.lnglish law. A term 

for the provision of a religious house. Whar- anciently applied to arable land. Co. Litt. 

�� �� 

H I D E  LAN DS. In Saxon law. Lands belong:" 
H ERSH I P. The crime, in Scotland, of car- ing to a hide ; that is, a house or mansion. 
rying off cattle by force ; it is described as Spelman. 
"the masterful driving off of cattle from a 
proprietor's grounds." Bell. 

H ERUS. Lat. A master. Servtt8 tacit ut 
hents det, the servant does [the work] in or
der that the master may give [him the wages 
agreed on.]. Heros dat ut 8erVU8 tacit, the 
master gives [or agrees to give, the wages,} 
in consideration of, or with a view to, the 
servant's doing [the work.] 2 BI. Comm. 445. 

H ES I A. An easement. Du Cange. 

H I D EL. In old English law. A place of pro
tection ; a sanctuary. St. 1 Hen. VII. cc. 
5, 6 ;  Cowell. 

H I DG I LD. A sum of money paid by a vil
lein or servant to save himself from a whip
ping, Fleta, 1. 1, c. 47, § 20. 

H I E RARCHY. Originally, government by 'a 
body of priests. NO'w, the body of officers in 
any churCh or ecclesiastical 1n$titution, con-
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side red as forming an ascending series of 
ranks or degrees of power and authority, with 
the correlative subjection, each to the one 
next above. Derivatively, any body of men, 
taJ.{en in their public capacity, and considered 
as forming a chain of power, as above de
scribed. 

H I  G H. This term, as used in various com
pound legal phrases, is sometimes merely an 
addition of dignity, not importing a compari
son ; but more generally it means exalted, 
either in rank or location, or occupying a posi
tion of superiority, and in a few instances it 
implies superiority in respect to importance, 
size, or frequency or publicity of use, e. U., 
"high seas," "highway." 

As to Ihigh "Bailiff," "Constable," "Crimes," 
"Justice," "Justiciar," "Prerogative writ," 
"Probability rule," "School," "Sea," "Sheriff," 
"Tide," "Treason," and "Water-Mark," see 
those titles. 

H I GH CO MM I SS I O N  COU RT. See Court of 
High Commission. 

' .  

H I G H  C O U RT O F  ADM I RALTY. See Court 
of Admiralty. 

H I G H  C O U RT O F  D E LEGATES. See Court 
of Delegates. 

H I G H  C O U RT O F  ERRO RS A N D  APPEALS. 
See Oourt of Errors and Appeals. 

H I G H  CO U RT OF JUST I C E. See Supreme 
Court of Judicature. 

H I G H  C O U RT OF PAR L I AM ENT. See Par
liament. 

H I G H  DEGREE O F  CAR E  A N D  D I L I 
G EN C E. See Care. 

H I G H B � N D ER. A rough, one of a Chinese 
secret society composed of blackmailers. 
People v. Ho Kim You, 141 P. 950, 956, 24 Cal. 
App. 451. 

H I GH ER AND LOWER SCALE. In the prac
tice of the English supreme court of judica
ture tliere are two scales regulating the fees 
of the court and the fees which solicitors are 
entitled to charge. The lower scale applies 
(unless the court otherwise orders) to the 
following cases : All causes and matters as
signed by the judicature acts to the king's 
bench, or the probate, divorce, and admiralty 
divisions ; all actions of debt, contract, or 
tort ; and in almost all causes and matters 
assigned by the acts to the chancery division 
in which the amount in litigation is under 
£1,000. The higher scale applies in all other 
causes and matters, and also in actions falling 
under one of the above classes, but in which 
the principal relief sought to be obtained is 
an injunction. Sweet. 

H I G H EST PROVED VALU E. In an action of 
trover the amount which the jury from a con
sidera tion of all the evidence, may . find to 
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be the highest value of the property during 
the period between the conversion and the 
trial. Elder v. Woodruff Hardware & Mfg. 
Co., 16 Ga. App. 255, 85 S. E. 268. 

H I G H N ESS. A title of honor given to princ
es. The kings. of England, before the time 
of James I., were not usually saluted with the 
title of "Majesty," but with that of "High
ness." "The Clhildren of crowned heads gener
ally receive the style of "Highness." Whar
ton. 

H I GHWAY. An easement acquired by the 
public in the use of a road or way for thor
oughfare. Bolender v. Southern Michigan 
Telephone Co., 182 Mich. 646-, 148 N. W. 697, 
700. 

A free and public road, way, or street ; one 
which every person has the right to use. Ab
bott v. Duluth (0. C.) 104 F. 837 ; Shelby 
County Com'rs v. Oastetter, 7 Ind. App. 309, 
33 N. E. 986 ; State v. Cowan, 29 N. C. 248 ; 
In re Oity of New York, 135 N. Y. 253, 31 
N. E. 1043, 31 Am. St.  Rep. 825 ; Parsons 
v. San Francisco, 23 Cal. 464 ; Yale Univer
sity v. City of New Haven, 104 Conn. 610, 
134 A. 26-8, 271, 47 A. L. R. 667 ; Schlesinger 
v. City of Atlanta, 161 Ga. 148, 129 S. E. 861, 
867 ; Rodgers v. Hess, 325 Ill. 603, 156 N. E. 
811, 813 ; Gulf & S. 11". R. Co. v. Adkinson, 
117 Miss. 118, 77 So. 954, 955 ;  Illinois Oent. 
R. Co. v. Bennett (C. C. A.) 296 F. 436" 437. 

The generic name for all kinds of public 
ways, whether carriage-ways, bridle-ways, 
foot-ways, bridges, turnpike roads, railroads, 
canals, ferries or navigable rivers ; 6 Mod. 
255 ; Ang. Highw. c. 1 ;  3 Kent 432. City 
of St. Louis v. Bell Place Realty Co., 259 
Mo. 126, 168 S. W. 721, 722 ; Shannon v. 
Martin, 164 Ga. 872, 139 S. E. 671, 54 A. L. 
R. 1246. As to bridges, see Point Bridge Co. 
v. Pittsburgh Rys. 00., 240 Pa. 105, 87 A. 614, 
615 ; City of Baraboo v. Dwyer, 166 Wis. 
372, 165 N. W. 297, 299 ; State v. Vantage 
Bridge Co., 134 Wash. 568, 236 P. 280, 282. 
As to watercourses, Cameron Lumber Co. v. 
Stack-Gibbs Lumber Co., 26 Idaho, 626, 144 P. 
1114, 1119 ; People v. New York & Ontario 
Power Co., 219 App. Div. 114, 219 N. Y. S. 497, 
501 ; Pappenburg v. State, 10 Ala. App. 224, 65 
So. 418, 419. As to railroads, Liggett v. Ex
celsior Powder Mfg. Co., 274 Mo. '115, 202 
S. W. 372, 373 ; Cincinnati, N. O. & T. P. 
R. Co. v. Ford, 139 Tenn. 291, 202 S. W. 72 ; 
Barney v. Ohicago, St. P., M. & O. Ry. Co., 
167 Minn. 190, 208 N. W. 821, 822" ; '  Ward 
v. Erie R. Co., 149 N. Y. S. 717, 722, 87 Misc. 
365. As to streets and alleys, Iowa Tele
phone Co. v. City of Keokuk (D. C.) 226 F. 
82, 87 ; Burns v. Kendall, 96 S. C. 385, 80 S. 
E. 621, 622 ; Richmond, F. & P. R. Co. v. 
City of Richmond, 145 Va. 225, 133 S.  E. 
800, 806 ; Byrne v. ·Wheeling Can Co., 72 W. 
Va. 600, 7B S. E. 758, 759 ; Heppes Co. v. 
City of Chicago, 260 Ill. 506, 103 N. E. 455, 
457. 
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Highway refers to roadway or street which can be 
used for travel, as distinguished from way upon 
which road 'can be OJ' is being constructed. Allen 
v. Jones, 47 S. D. 603, 201 N. W. 353 ; Town of Ken
wood Park v. Leonard, 177 Iowa, 337, 158 N. W. 655, 

659. 

There is a difference in the shade of meaning con
veyed by two uses of the word. Sometimes it signi
fies right of free pa,ssage, ill the abstract, not im
porting ' anything about the character or construc
tion of the way. Thus, a river is called ,a "high
way ; "  and it has been not unusual for congress, in 
granting a privilege of building a bridge, to declare 
that it shall be a public highway. Again, it has ref
erence to some system of law authorizing the tak
ing a strip of land, and preparing and devoting it 
to the use of travelers. In this use it imports a 
roadway upon the soil, constructed under the au
thority of these laws. Abbott. 

Commissioners o'I Highways 

Public officers appointed in the several 
counties and municipalities, in many states, 
to take charge of the opening, altering, re
pair, and vacating of highways within their 
respective jurisdictions. 

Common H ighway , 

A road to be used by the community at 
large for any purpose of transit or traffic. 
Ham. N. P. 239 ; Railway Co. v. State, 23 
Fla. 546, 3 So. 158, 11 Am. St. Rep. 395. 

H ighway Acts, or Laws 
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Royal Highways 

There were four royal highways in York
shire, three by land and one by water, 'where 
tha king claimed all forfeitures. Maitl. 
Domesd. Book and Beyond 87. 

H I GHWAYMAN. A bandit ; one who robs 
travelers upon the highway. Anderson v. 
Hartford Accident & Indemnity Co., 77 Cal. 
App. 641, 247 P. 507, 510. 

H I G L E R. In English law. A hawker or ped
dler. A person who carries frO'm door to door, 
and sells by retail, small articles of proyi
sions, and the like. 

H I GU E LA. In Spanish law. A receipt giv
en by an heir of a decedent, setting forth what 
property he has received from the estate. 

H I I S ' T EST I BUS. Words formerly used in 
deeds, signifying the8e being 'Witne:�8. They 
have been disused since Henry VIII. Co. 
Litt. ; Cowell. 

H I-JAC I(ER. Another name for robber. 
Franklin v. State, 104 Tex. Cr. R. 240, 283 
S. W. 802, S03. 

H I I(EN I LD STREET. One of the four' great 
Roman roads of Britain. More commonly 
called "Ikenild Street." 

. 

H I LARY R U L ES. A collection of orders and 
The body or system of laws governing the forms extensively mO'difying the pleading and 

laying out, repair, and use of high",�ays. _I practice in the English superior courts of com-

H ighway Crossin g  

A place where the track of a railroad cross
es the line of a highway. 

Highway-rate 

In English law. A tax for the maintenance 
'and repair of highways, chargeable upon the 
'lame property that is liable to the poor-rate. 

Highway Robbery 

See Robbery. 

Highway Tax 

A tax for and applicable to the making 
and repair of highways. Stone v. Bean, 15 
·Gray (Mass.) 44. 

Public H ighway 

One under the control of and kept by the 
.public, established by regular proceedings for 
the purpose, or generally used by the public 
for twenty years, or dedicated by th� owner of 
the soil and accepted by the proper authori
ties and for the maintenance of which they 
are responsible. State v. Gross, 119 N. C. 
868, 26 �. E. 91. It includes roads, streets, 
alleys, lanes, courts, places, trails, and bridg
.es. laid out or erected as such by the public, 
.()�, if laid out and erected by others, dedicat
.ed or abandoned to the public, or made such 
in actions · for the partition of real property. 
Pol. Code Cal. § 2618 ; Patterson v. Munyan, 
;93 Cal. 128, 29 P. 250. 

mon law, established in Hilary term, 1834. 
Stimson. 

H I LARY TERM.  In English law. A term of 
court, beginning on the 11th and ending on the 
31st of January in each year. Superseded 
(1875) by Hilary sittings, which begin Janu
ary 11th, and end bn the Wednesday before 
Easter. 

H I N D E N I  HOM I N ES. A society of men. 
The Saxons ranked men into three classes, 
and valued them, as to satisfaction for inju
ries, etc., according to their class. The high
est class were valued at 1,200s., and were 
called "t'welf hindmen ;" the middle class at 
600s., and calkd "8Gxhindmen ;" the lowest 

. at 200s., called "tw'yh,indmen." 'Their wives 
were termed "hindas." Brompt. Leg. Alfred. 
c. 12. 

H I N D ER AND D ELAY. To hinder and delay 
is to do something which is an attempt to' de
fraud, rather than a successful fraud ; to put 
some obstacle in the path, or interpose some 
time, unjustifiably, before the creditor can 
realize what is owed out of his debtor's prop
erty. See Wall"er v. Sayers, 5 Bush (Ky.) 
582 ; Burdick v. Post, 12 Barb. (N. Y.) 186 ; 
Crow v. Beardsley, 68 Mo. 439 ; Burnham 
v. Brennan, 42 N. Y. Super. Ct. 63 . 

H I N DU LAW. The system of native law pre
vailing among the Gentoos, and administered 
by the government of British India. 



895 

It is not the law of India or of - any defined 
region. It is the law of castes, class, orders 
and even families which the Hindus carry 
about with them. 17 L. Q. R. 209. See Bryce, 
E,xtension of Law in 1 Sel. Essays in Anglo
Amer. Leg. Rist. 597 ; Ilbert, Government of 
India ; Sir W. l\larkby (1906) ; Mulla, Prin
ciples ' of Hindu Law. 

H I N E, or H I N D. In old English law. A hus
bandry servant. 

H I N E FA R E. In old English law. The loss 
or departure of a servant from his master. 
Domesday. 

H I N EG ELD. A ransom for an offense COIn
mitted by a �ervant. . Cowell. 

H I POTECA. In Spanish law. A mortgage of 
real property. 

H I RC I SC U N DA. See Herciscunda. 

H I R E, 'V. To purchase the temporary use of 
a thing, or to stipulate for the labor or serv· 
ices of another. See Hiring. 

To engage in service for a stipulated re
ward, as to hire a servant for a year, or la
borers by the day or month ; to ·engage a 
man to temporary service for wages. To "em. 
ploy" is a word of more enlarged signification. 
A man hired to labor is employed, but a man 
may be employed in a work who is not hired. 
McCluskey v. Cromwell, 11 N. Y. 605 ; Car
ter-Mullaly Transfer Co. v. Angell (Tex. Civ. 
App.) 181 S. W. 237, 238 ; United States V. 
Blair-Murdock Co. (D. C.) 228 F. 77, 84. _ 

For definitions of the various species of 
this class of contracts, under their Latin 
names, see L()catio and following titles. 

H I R E, no. Compensation for the use of a 
thing, or for labor or services. Carr v. State, 
50 Ind. 180 ; Learned-Letcher Lumber Co. v. 
Fowler, 109 Ala. 169, 19 So. 396. 

A bailment in which compensation is to 
be given for the use of a thing, or for labor 
and services about it. 2 Kent 456 ; Story, 
Bailm. § 359. The divisions of this species 
of contract are denoted by Latin names. 

H I R EMAN. A subject. Du Oange. 

H I R ER. One who hires a thing, or the labor 
or services of another person. Turner v. 
Cross, 83 Tex. 218, 18 S. W. 578, 15 L. R. A. 
262. 

H I  R I NG. A contract by which one person 
grants to another either the enjoyment of a 
thing or the use of the labor and industry, ei
ther of himself or his servant, during a cer
tain time,- for a stipulated compensation, or 
by which one contracts for the labor or serv
ices of another about a thing bailed to him 
for a specified purpose. Oode Ga. 1882, § 
2085 (Civ. Code 1910, § 3476). 

Hiring is a contract by which one gives to 
another the temporary possession and use of 

m'!'Kti&TO 

property, other than money, for reward, and 
the latter agrees to return the same to the 
former at a future time. eiv. Code Cal. § 
1925 ; Compo Laws N. D. 1913, § 6079 ; Comp. 
Laws S. D. 1929, § 1046. 

Synonyms 
"Hiring" and "borrowing" are both contracts by 

which a qualified property may be transferred t() 
the hirer or borrower, and they ' 

differ only in this, 
that hiring is always for a price, :;;tipend, or recom
pense, while borrowing is merely gratuitous. 2 Bl. 
Comm. 453 ;  Neel V. State, 33 Tex. Cr. R. 408, 26 S. 
W. 726. 

H I R I NG AT W I L L. A general or indefinite 
hiring. National Cash Register Co. v. Rem
ington Arms Co., 209 N. Y. S. 40, 49, 212 App. 
Div. 343 ; Davis v. Pioneer Life Ins. Co. of 
America, 181 Mo. App. 353, 172 S. W. 67, 68. 

H I RST, HU RST. In old English law. A 
wood. Co. Litt. 4b. 

H I S. This pronoun, generically used, may 
refer to a person of either sex. Danforth v. 
Emmons, 124 Me. 156, 126 A. 821, 823 ; Wil
mette v. Brachle, 110 Ill. App. 356, affirmed 
209 Ill. 621, 71 N. E. 41. Its use in a written 
instrument, in referring to a person whose 
Christian name is designated therein by a 
mere initial, is not conclusive tbat the per
son referred to is a male ; it may be shown 
by parol that the person intended is a female� 
Berniaud v. Beecher, 71 Cal. 38, 11 P. 802. 

H I S  EXCE L LENCY. 

In English Law 

The title of a viceroy, governor general .. ' 
ambassador, or commander in chief. 

I n  American Law 

Tlhis title is given to the governor of Massa
chusetts by the constitution of that state ; and 
it is commonly given, as a title of honor and 
courtesy, to the governors of the other states
and to _ the president of the United States. It 
is also customarily used by foreign ministers 
in addressing the secretary of state in writ
ten communications. 

H I S  H O N O R. A title given by the constitu
tion of Massachusetts to the lieutenant gover
nor of that commonwealth. Mass. Cunst. part 
2, c. 2, § 2, art. 1. It  is also customarily given 
to some inferior magistrates, as the mayor
of a city. 

H IS TEST I BUS. Lat. These being witnesses._ 
The attestation clause in old deeds and char
ters. 

H I SSA. A lot or portion ; a share of revenue· 
or rent. Wilson's Gloss. Ind. 

H I TH ERTO. In legal use, this term always
restricts the matter in connection with which 
it is employed to a period of time already 
passed. Mason v. Jones, 13 Barb. (N. Y.) 479 .. 
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H IW I SC. In old English law. A hide of land. 
According to Maitland (Domesday Book 359), 
a household. 
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H O C I(ETTO R, or H O CaUET E U R. A knight 
of the post ; a decayed man ;  a basket car
riel'. Cowell. 

H LAF fETA. Sax. A servant fed at his mas- H O D G E-PO D G E  ACT. A name applied to a 
ter's cost. statute which comprises a medley of incon

gruous subjects. 
H LAFO RD. Sax. A lord. 1 Spence, Ch. 36. 

H LAFO RDSOCNA. Sax. A lord's protec
tion. Du Cange. 

H LAFORDSW I CE. Sax. In Saxon law. 
The crime of betraying one's lord, (proditio 
domini ;) treason. Crabb, Eng. Law, 59, 301. 

H LASOCNA. Sax. The benefit of the law. 
Du Cange. 

H LOTH BOTE. In Saxon law. A fine for be
ing present at an unlawful assembly. Spel
man. 

H LOTH E. In Saxon law. An unlawful as
sembly from eight to thirty-five, inclusive. 
Cowell. 

H OASTMEN. In English law. An ancient 
gild or fraternity at Newcastle-upon-Tyne, 
who dealt in sea coal. St. 21 Jac. I. c. 3. 

H O G. This word may include a SOW ; Shu
brick v. State, 2 S. C. 21 ; a pig ; Lavender v. 
State, 60 Ala. 60 ; Washington v. State, 58 Ala. 
355 ; and may refer to dead as well as a living 
animal ; Whitson v. Culbertson, 7 Ind. 195 ; 
Hunt v. State, 55 Ala. 140 ; Reed v. State, 16 
Fla. 564 ; contra, State v. Hedrick, 272 Mo. 
502, 199 S. W. 192, L. R. A. 19180, 574 ; and it 
is synonymous with swine ; Rivers v. State, 10 
Tex. App. 177. 

HOGA. In old English law. A hill or moun
tain. In old English, a how. Grene hoga, 
Grenehow. Domesday ; Spelman. 

H OGASTER. In old English law. A sheep 
of the second year. Fleta, lib. 2, c. 79, §§ 4, 12. 
A young hog. Cowell. 

HOGGUS, or H O G I ETUS. A hog or swine. 
Cowell. 

H O B B I T. A measure of weight in use in H O G H E N HYNE. In Saxon law. A houseWales, equal to 168 pounds, being made up servant. Any stranger who lodged three 
of four Welsh pecks of 42 pounds each. nights or more at a man's house in a decenHughes v. Humphreys, 26 Eng. L. & Eq. 132. nary was called "hoghenhyne," and his host 
H O B B LERS. In old English law. Light became responsible for his acts as for those 
horsemen or bowmen ; also certain tenants, of his servant. 
bound by their tenure to maintain a little 
light horse for giving notice of any invasion, 
or such like peril, towards the seaside. Cam-. den, Brit. 

H OC. Lat. This. Hoc intuitu, with this ex
pectation. Hoc loco, in this place. Hoc nomi
ne, in this name. Hoc titulo" under this title. 
Hoc voce, under this word. 

H OC PARATUS EST VER I F I CARE. 
This he is ready to verify. 

Lat. 

Hoc q uidem perquam d u r u m  est, sed ita lex 
scripta est. Lat. This indeed is exceeding
ly hard, but so the law is written ; such is 
the written or positive law. An observation 
quoted by Blackstone as used by Vlpian in 
the civil law ; and applied to cases where 
courts of equity have no power to abate the 
rigor of the law� Dig. 40, 9, 12, 1 ;  3 BI. 
Comm. 430. 

Hoc servabitu r quod initio convenit. This shall 
be preserved which is useful in the beginning. 
Dig. 50, 17, 23 ; Bract. 73b. 

H OCCUS SAL T I S. A hoke, hole, or lesser pit 
of . salt. Cowell. 

H O C I(-T U ESDAY M O N EY. This was a duty 
given to the landlord that his tenants and 
bondmen might solemnize the day on which 
the English conquered the Da�es, being ,the 
second Tuesday after Easter week. CowelL 

H OGSHEAD. A measure of a capacity con
taining the fourth part of a tun, or sixty-three 
gallons. Cowell. A large cask, of indefinite 
contents, but usually containing from one 
hundred to one hundred and forty gallons. 
Webster. 

H O KE DAY (Heck Day). A day of feasting 
or mirth kept formerly in England on the 
second or third Tuesday after Easter ; Cent. 
Dict. ; or, as a recent writer concludes, the 
first Sunday after Easter ; 28 L. Q. Rev. 283, 
where it is suggested that it was originally the 
great spring festival of the pre-Roman Brit
ish. 

H O LD, v. I .  To possess in virtue of a law
ful title ; as in the expression, common in 
grants, "to have and to hold," or in that ap
plied to notes, "the owner and holder." 
Thompson v. Sandford, 13 Ga. 241 ; Bank of 
Michigan v. Niles, 1 Doug. (Mich.) 407, 41 Am. 
Dec. 575 ; Stansbury v. Hubner, 73 Md. 228, 
20 A. 904, 11 L. R. A. 204', 25 Am. St. Rep. 
584 ; Miller v. Oliver, 54 Cal. App. 495, 202 P. 
168, 169 ; In re ·Williams' Estate, 40 Nev. 241, 
161 P. 741, 746, L. R. A. 1917C, 602 ; Chicago 
Home.for Girls v. Carr, 300. Ill. 478� 133 N. E. 
344, 346. 

2. To be the grantee or tenant of another ; 
to take or have an estate from another. Prop
erly, to have an estate on condition of paying 
rent, or performing service. 
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3. To. adjudge or decide, spoken of a court, 
particularly to declare the conclusion of. law 
reached by the court as to the legal effect of 
the facts disclosed. 

4. To maintain or sustain ; to be under the 
necessity or duty of sustaining or proving ; as 
when it is said that a party "holds the af
firmative" or negative of an issue in a cause. 

5. To bind or obligate ; to restrain or con
strain ; to keep in custody or under an' obli
gation ; as in the phrases "hold to bail," "hold 

, for court," "held and firmly bound," etc. 
6. �o administer ; to conduct or preside at ; 

to convoke, open, and direct the operations 
of ; as to hold a court, hold pleas, etc. Smith 
v. People, 47 N. Y. 334. 

7. To prosecute ; to direct and· bring about 
officially ; to conduct according to law ; as to 
hold an election. 

namely: .  (a) That he became the holder of it 
before it was overdue, . and without notice 
that it had been previously dishonored, . if 
such was the fact. (b) That he took the bill 
(check or note) in good faith and for value, 
and that at the time it was negotiated to him 
he had no notice of any defect in the title 

. of the person who negotiated it." Bills of Ex
change Act, 1882. (45 & 46 Vict. c. 61, § 29.) 
And see Sutherland v. Mead, 80 App. Div: 103, 
80 N. Y. S. 504 ; Planters' Bank & Trust Co. 
v. Felton, 188 . N. C. 384, 124 S. E. 849, 851 ; 
Potter v. Sager, 98 Misc. 25, 161 N. Y. S. 1088, 
1090 ; Lewiston Trust & Safe Deposit Co. 
v. Shackford, 213 Mass. 432, 100 N. E. 828 ; 
Thomas v. Goodrum (Mo. Sup.) 231 s. W. 571, 
574. 

8. To possess ; to occupy ; to be in possession 
and administration of ; as to hold office. 

9. To keep ; to retain ; to maintain posses
sion of or authority over. Rice v. Fields, 232 
S. W. 385, 192 Ky. 161 ; Corn v. Hyde, 26 N. 
1\1. 36, 188 P. 1102, 1103 ; Dimock State Bank 
v. Boehnen, 46 S. D. 50, 19(} N: W. 485. 

-Hold over. To retain possession as tenant of 
property leased, after the end of the term. 
To continue in possession of an office and 
continue to exercise its functions, after the 
end of the officer's lawful term. state v. Si
mon, 2(} Or. 365, 26 P. 174 ; Frost v. Akron 
Iron Co., 1 App. Div. 449, 37 N. Y. S. 374. 

H O LD ES. Sax. In Saxon hiw. A military 
commander. Spelman. 

H O L D I NG. 
In Eng lish Law 

A piece of land held under a lease or simi
lar tenancy for agricultural, pastoral, or simi
lar purposes. 

I n  Scotch Law 
The tenure or nature of the right given by 

the superior to the vassal. Bell. 

I n  General 
-Holding over • .  See Hold, 'I). 

-Holding up the hand. In criminal practice. 
-Hold pleas. ' To hear or try causes. 3 BI. A formality observed in the arraignment of 
Comm. 35, 298. prisoners. Held to be not absolutely neces

sary. 1 W. Bl. 3, 4. 

H O LD, n. In old law. Tenure. A word con
stantly occurring in conjunction with others, 
as freehold, lea8ehold, copyhold, etc., but rare
ly met with in the separate form. 

H O LDER.  The holder of a bill of exchange, 
promissory note, or check is the person who 
has legally acquired possession of the same, 
by indorsement or delivery, and who is enti
tled to receive payment of the instrument. 
Bowling v. Harrison, 6 How. 258, 12 L. Ed. 
425 ; Crocker-Woolworth Nat. Bank v. Neva
da Bank, 139 Cal. 564, 73 P. 456, 63 L. R. A. 
245, 96 Am. St. Rep. 169 ; Rice v. Hogan, 8 
Dana (Ky.) 135 ; Rev. Laws Mass. 1902, p. 
653, § 207 (G. L. [Ter. Ed.] c. 107, § 18) ; Pryor ' 
v. American Trust & Banking Co., 15 Ga. App. 
822, 84 S. E. 312, 314 ; Utah Implement-Ve
hicle Co. v. Kenyon, 30 Idaho, 407, 164 P. 
1176, 1177 ; (Vernon's Ann. Civ. St. art. 5948, 
§ 191) ; Ford v. Smith (Tex. Civ. App.) 274 S. 
W. 166, 167 ; Miller v. People's Say. Bank, 193 
Mo. App. 498, 186 S. ·W. 547, 55(} ; Mulert v. 
National Bank of Tarentum (C. C. A.) 21(} F. 
S57, 860 ; Smith v. Nelson Land & Cattle 00. 
(C. C. A.) 212 F. 56, 61. 

H O L D E R  I N  D U E  C O U RSE. In English law, 
is "a holder who has taken a bill of exchange 
(check or note) complete and regular on the 
face of it, under the following conditions, 

BL.LA.w DICT. (3n ED.)-{)7 

H O L D I N G C O M PANY. .A. corporation organ
ized to hold the stock of another or other 
corporations. Such companies become legally 
possible by virtue of the legislation, which is 
said to exist in nearly all the states, which 
authorizes a corporation to hold and own the 
capital stock of other corporations. 

H O L I DAY. A religious festival ; a day' sef 
apart for commemorating some important 
event in history ; a day of exemption from la � 

bor. Webster. A day upon which the usual 
operations of business are suspended and the.' 
courts closed, and, generally, no legal process 
is served. United Cigar Stores Co. v. Worth
Gyles Grain Co., 212 Ill. App. 26. 

Legal Holiday 
A day designated by law as exempt from 

judicial proceedings, service of process, de
mand and protest of commercial paper, �tc. 

Publ ic H oliday 
A legal holiday. 

H O LM. An island in a river or the sea. Spel
man. 

Plain grassy ground upon water sides or in 
the water. Blount. Low ground intersected 
with streams. Spelman. 
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H O LOG RAFO. In Spanish law. A holo
graph. An instrument (particularly a will) 
wholly in the handwriting of the Person exe
cuting it ; or which, to be valid, must be so 
written by his own hand. 

H O LO G RAPH. A will or deed written en
tirely by the testator or grantor with bis own 
hand. Estate of Billings, 64 Cal. 427, 1 P. 
701 ; Harrison v. Weatherby, 180 Ill. 418, 54 
N. E. 237. 

H O LT. Sax. In old English raw. A wood 
or grove. Spelman ; Cowell ; Co. Litt. 4b. 

H O LY O R D ERS. In ecclesiastical law. The 
orders of bishops, (including archbishops,) 
priests, and deacons in the Ohurch of Eng
land. The Roman canonists had the orders 
of bishop, (in which the pope and archbishops 
were included,) priest, deacon, subdeacon, 
psalmist, acolyte, exorcist, reader, ostiarius. 
3 Steph. Comm. 55, and note a. 

H O MAGE. In feudal law. A service (or the 
ceremony of rendering it) which a tenant was 
bound to perform to his lord on receiving 
investiture of a fee, or succeeding to it a s  
heir, in acknowledgment of the tenure. I t  is 
described by Littleton as the most honorable 
service of reverence that a free tenant might 
do to his lord. The ceremony was as follows : 
The tenant, being un girt and with bare head, 
knelt before the lord, the latter sitting, and 
held . his hands extended and joined between 
the hauds of the lord, and said : "I become 
your man [homo] from this day forward, of 
life and limb and earthly honor, and to you 
will be faithful and loyal, and bear you faith, 
for the tenements that I claim to hold of you, 
saving the faith that l owe unto our sovereign 
lord the king, so help me God." The tenant 
then received a kiss from the lord. Homage 
could be done only to the lord himself. Uti. 
§ 85 ; Glanv. lib. 9, c. 1 ;  Bract. fols. 77b, 78-
80 ; Wharton. 
- "Homage" is to be distinguished from "feal
ty," another incident of feudalism, and which 
consisted in the solemn oath of fidelity made 
by the vassal to the lord, whereas 

-
homage 

was merely . an acknowledgment of tenure. If 
the homage was intended to include fealty, 
it was called "liege homage ;" but otherwise 
it was called "simple homage." Brown. 

H O MAGE ANCESTRAL. In feudal law. 
Homage was called by this name where a man 
ancl his ancestors had immemorially held of 
another and his ancestors by the service of 
homage,

' 
which bound the lord to warrant 

the title, and also to hold the tenant clenr of 
all services to superior lords. If the tenant 
aliened in fee, his alienee was a teriant by 
homage, .  but not by homage ancestral. Litt. 
§ 143 ;  2 Bi. Comm. 300. 

" 

H O M�GE' J U RY� . + jury in " a court.:.baron, 
consisting" " of" tenants that do homage, who 
are to inquire and make presentinents of the 
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death of tenants, surrenders, admittances, 
and the like. 

H O MAGE L I EGE. That kind of homage 
which was due to the sovereign alone as su
preme lord, and which was done without any 
saving or exception of the rights of other 
lords. Spelman. 

H O MAGER. One who does .or is bound to do 
homage. Cowell. 

" 

H O MAG I O  R ESPECTUAN DO. A writ to the 
escheator commanding him to deliver seisin 
of lands to the heir of the king's tenant, not
withstanding his homage not done. Fitzh. 
N'l t. n1'0V. 269. 

H O MAG I U M .  L. Lat. Homage (q. v.). 

H O MAG I U M L l G I U M .  Liege homage ; that 
kind of homage which was due to the sov
ereign alone as supreme lord, and which was 
done without any saving or exception of the 
rights of other lords. Spelman. So called 
from ligan-do, (binding,) because it could not 
be renounced like other kinds of homage. 

H omagi u m ,  non pe'r procuratores neo per Iiteras 
fieri potu it, sed in prop ria persona tam domini 
quam tenentis capi  debet et fieri.  Co. Litt. 68. 
Homage cannot be done by proxy, nor by 
letters, but must be paid and received in the 
proper person, as well of the lord as the ten
ant. 

H O M AG I U M  P LAN U M .  In feudal law. 
Plain homage ; a species of homage which 
bound him who did it to nothing more than 
fidelity, without any obligation either of mili
tary service or attendance in the courts of his 
superior. 1 Robertson's Car. V., Appendix, 
note 8. 

H OMAG I U M RED D E R E. To renounce hom
age. This was when a vassal made a solemn 
declaration of disowning and defying his 
lord ; for which there was a set form and 
method prescribed by the feudal laws. Bract. 
1. 2, c. 35, § 35. 

H OMAG I U M S I M PLEX. In feudal law. 
Simple homage ; that kind of homage which 
was merely an acknowledgment of tenure, 
with a saving of the rights of other lords. 
Harg. Co. Litt. note 18, lib. 2. 

" H O M B R E  B U E NO. In Spanish law. The 
judge of a district. AlsO an arbitrator chosen 
by the parties to a &uit. Also a man in good 
standing ; one who is competent to testify in 
a suit. 

H O M E. That place in which one in fact re
sideS with the intention of residence, or in 
which he has so resided, and with regard 
to which he retains residence or to which he 
intends to return: Dicey, ContI. L. 81. See 
Langhammer v. Munter, 80 Md. 518; 31 A. 300, 
27 L. R. A� 330 ; Kirig v. King, 155 Mo. 406, 
56 S. W. 534 ; Dean v: Carinon; 37 W . Va .. 

BL.LAW DIeT. (3n ED.) 
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123, 16 S� ll}. 444 ; Jefferson V. WashIngton, 
19 Me. 293 ; Welch v. Whelpley, 62 Mich .. 15, 
28 N. W. 744, 4 ' Am. St. Rep. 810 ; Warren 
V. Thomaston, 43 Me. 418, 69 Am. Dec. 69 ; 
O'Hare v. Bismarck Bank, 178 N. W. 1017, 
45 N. D. 641 ; Kerby v. TDwn of Charle&o 
town, 78 N. H. 301, 99 A. 835, L. R. A. 1917D, 
785. Home is not synonymous with domicil, 
as used in . international law, but has a more 
restricted 'meaning ; Inhabitants of J effersDn 
v. Washington, 19 Me. 293. 

Home includes place where one eats, bathes, reads, 
visits and rests, as well as sleeping place, Jakeway 
v. John V. Bauer Co., 218 N. Y. S. 193, 195, 218 App. 
Div. 302 ; and, as used in deed or will may include 
care" or right of maintenance, Gwinn v. Hobbs, 83 
Ind. App. 263, 141 N. E. 812, 818 ; In re Burr's" Es
tate, 144 N. Y. S. 926, 927, 83 Misc. 240. 

H O M E  O F F I C E. The department of state 
through whiCh the English sovereign admin
isters most of the internal affairs of the king
dom, especially the police, and CDmmunicates 
with the judicial functionaries. As applied 
to a corporation, its principal office within 
the state or country where it was incDrporat
ed or formed. Vernon's Ann. Civ. St. art. 
4716. 

HOM ESTEAD.. The home, the house and the 
adjoining lap.d where the head of the family 
dwells ; the home farin. The fixed residence 
of the head of a family, with the land ' and 
buildings surrounding the main house. See 
Oliver v. Snowden, 18 Fla. 825, 43 Am. Rep. 
338 ; In re 'Allen (Cal.) 16 P; 319 ; McKeough 
v. McKeough, 69 Vt. 34, 37 A. 275 ; Hoitt v. 
Webb, 36 N. H. 158 ; Frazer v. Weld, 177 
Mass� 513, 59 N. E. 118 ; Lyon v. Hardin, 1"29 
Ala. 643, 29 So. 777 ; Norris v. Kidd, 28 Ark. 
493 ; Anderson v. Schertz, 94 Neb. 390, 143 
N. W. 238, 239 ; McCray v. Miller, 78 Oklo 
16, 184 P. 781, 782 ; Garret v. Getzendaner, 
115 Okl. 12, 242 P. 525, 526 ; In re Tram
mell (D. C.) 5 F.(2d) 326, 327 ; McKethan 
v. Currie, 139 La. 145, 71 SQ. 346, 347. 
, Technically, and under the modern home
stead laws, an artificial estate in land, de
vised to protect the possession and enjoyment 
of the owner against the claims of his credi
tors, by withdra wing the property frQm 
execution and forced sale, so long as the land 
is occupied as a home. Buckingham v. Buck
ingham, 81 Mich. 89, 45 N. W. 504 ; Campbell 
v. Moran, 71 Neb. 615, 99 N. "\V. 499 ; Iken 
v. Olenick, 42 Tex. 198 ; Jones v. Britton, 
102 N. C. 166,' 9 S. E. 554, 4 L. R. A. 178 ; 

H O M E  PO RT. In maritime law the home Thomas v. 'Fulford, 117 N. C. 667, 23 S. E. 
port of a vessel is either the port where she . 635 ; Ellinger v. Thomas, 64 Kan. 180, 67 P. 
is registered or enrolled, or the port at or 529 ; Galligher v. Smiley, 28 Neb. 189, 44 N:. 
nearest to which her owner usually resides, "\V. 187, 26 Am. St. Rep. 319. 
or, if there be more than one owner, the port 
at or nearest to which the husband, or acting 
and managing owner resides. White's Bank 
v. Smith, 7 Wall. 651, 19 L. Ed. 211 ; The 
Ellen Holgate (D. C.) 30 F. 125 ; T.b.e Albany, 
1 Fed. Cas. 288 ; Com. v. Ayer & Lord Tie 
Co., 77 S. W. 688, 25 Ky. Law Rep. 1068. But 
for some purposes any port where the owner 
happens at the time tOo be with his vessel is 
its home port. Case v. Woolley, 6 Dana (Ky.) 
27, 32 Am. Dec. 54 ; Lever Transp. CD. V. Ol
linger, 205 Ala. 22, 87 ·So. 597, 598. 

H O M E  R U LE. In constitutional and statu
tory law, local self-government, or the right 
thereof. Attorney General v. Lowrey, 131 
Mich. 639, 92 N. W. 289. In British politics, 
a programme or plan (or a more or less def
initely formulated demand) for the right of 
local self-government for Ireland under the 
lead of an Irish national parliament. Le
maire v. Crockett, 116 Me. 263, 101 A. 302, 
303. 

H O M E, or H O M M E. L. Fr. Man ; a man. 

H o m e  ne sera puny p u r  s uer des briefes en court 
Ie roy, soit iI a droit ou a tort.  A man shall 
not be punished for suing out writs in the 
king's court, whether he be right or wrong. 
2 lnst. 228. 

. 

H O MESO I{EN, H OM SO I<EN. See Hameseck
en. 

H O M ESTALL. A mansion-house. Dickin
son V. Mayer, 11 Heisk. (Tenn.) 521. 

Business Hom estead 
In Texas, a place or property (distinct from 

the home of a family) used 'and occupied by 
the head of a family as a place to exercise 
his calling or business, which is exempt by 
law. Alexander v. Lovitt (Tex. Civ. App.) 56 
S. W. 686 ; Ford v. FQsgard (Tex. Civ. App.) 
25 S. W. 448 ; Spence v. State Nat. Bank 
of El Paso (Tex. Civ. App.) 294 S. W. 618;, 
623. A curious misnomer, the word "home
stead" in this phrase having lost entirely its 
original meaning, and being retained appar
ently only for the sake of its remote and 
derivative association with the idea of an 
exemption. 

Homestead Corporations 
Corporations organized for the purpose of 

acquiring lands in large tracts, paying off 
incumbrances thereon, improving and sub
dividing them into home&tead lots or parcels, 
and distributing them among the sharehold
ers, and for the accumulation of a fund for 
such purposes. Civ. Code Cal. § 557. 

H Q mestead Entry 
See Entry. 

H o m estead Exem ption Laws 
Laws passed in most of the states allowing 

a householder . or head of a family to desig
nate a house and land as his homestead, and 
exempting the same homestead from execu
tion for his general debts. 



HOMESTEAD 

H o mestead Right 
The personal right to the beneficial, peace

ful and uninterrupted use of the home prop
erty free from claims , of creditors. Hill v. 
First Nat. Bank, 79 Fla. 391, 84 So. 190, 192, 
20 A. L. R. 270. ; Thompson v. Marlin, 116 
Okl. 159, 243 P. 9'50, 954, 45 A. L. R. 388. 

Probate H o m estead 
A. homestead set apart by the court for 

the use of a surviving husband or wife and 
the minor children out of the common prop
erty, or out of the real estate belonging to 
the deceased. In re Noah's Estate, 73 Cal. 
590, ' 15 P. 290, 2 Am. St. Rep. 834. 

R u ral Homestead 
See Urban Homestead, infra. 

Urban H o mestead 
The residence or dwelling place of a family 

in a city, claimed or set apart as a home
stead, including the principal house and lot, 
and such lots as are used in connection there
with, contributing to its enjoyment, comfort, 
and convenience. Ford v. Fosgard ('1;ex. Civ. 
App.) 25 s. W. 447 ; Harris v. Matthews, 36 
Tex. 424, 81 So W. 1204. Nevertheless; prop
erty may be located within the corporate lim
its of a town or city, and still constitute a 
"rural homestead," or it may be without the 

- corporate limits, and constitute an "urban 
homestead.',' Boerner v. Oicero Smith Lum
ber 00. (Tex. Oiv. App.) 293 s. W. 632, 636. 

HO M I C I DAL. Pertaining to homicide ; re
lating to homicide, impelling to homicide ; as 
a homicidal mania. (See Insanity.) 

H O M I C I D E. The killing of any human 
creature. 4 Bl. Oomm. 177. The killing of 
one human being by the act, procurement, or 
omission of another. Pen. Code N. Y. § 179. 
The act of a human being in taking away 
the life 'of another human being. Sanders 
v. State, 113 Ga. 267, 38 S. E. 842 ; People 
v. Hill, 49 Hun, 432, 3 N. Y. Supp. 564 ; 
Maher v. People, 10 Mich. 212, 81 Am. Dec. 
781 ; State v. Lodge, 9 Houst. (Del.) 542, 33 
A. 312 ; Com. v. Webster, 5 Cush. (Mass.) 303, 
52 Am. Dec. 711 ; State v. Creste, 86 A. 214, 
217, 4 Boyce (Del.) 118 ; State v. Krakus, 
93 A. 554, 555, 5 Boyce (Del.) 326 ; People 
v. Austin, 221 Mich. 635, 192 N. W. 590, 593 ; 
State v. �rent, 122 Or. 444, 252 P. 975, 977. 

Homicide is not necessarily a crime. It is a nec
essary ingredient of the crimes 'of murder and 
manslaughter, but there are other cases in which 
homicide may be committed without criminal intent 
and without criminal consequences, as, where it is 
done in the lawful execution of a judicial sentence, 
in self-defense, or as the only possible means of 
arresting an escaping felon. The term "homicide" 
is neutral ; while it describes the act, it pronounc
es no judgment on its moral or legal quality. See 
People Y. Connors, 35 N. Y. S. 475. 13 Misc. 682: 

Cla8Biftcatiofl, 

Homicide Is ordinarily classified as " justifiable," 
" excusable,'" and " felonioua." For the defin�tions 

900 

of these terms, and of some other compound terms, 
see infra. 

CuZpab1.e homicide 

Described as a crime varying from the very low
est culpability, up to the very verge of murder. 
Lord Moncrieff, Arkley, 72. 

Exc�abZe homicide 

The killing of a human being, either by misad
venture or in self-defense. U. S. v. King (C. CJ 
34 F. 306 ; State v. Miller, 9 Houst. (Del.) 564, 32 
AU. 137 ; State v. Reynolds, 42 Kan. 320, 22 P. 410, 
16 Am. St. Rep. 483 ; Hopkinson v. People, 18 Ill. 
265 ; Bassett v. state, 44 Fla. 2, 33 South. 264 ; 
Gaunce v. State, 22 Okl. Cr. 361, 2ll P. 517, 518 ; Com
monwealth v. Principatti, 260 Pa. 587, 104 A. 53, 57 ; 
Cooper v. State, 72 Tex. Cr. R. 250, 161 S. W. -1094, 
1097 ; Jabich v. People, 58 Colo. 175, 143 P. 1092, 1093. 
The name itself imports some fault, error, or 
omission, so trivial, however, that the law excuses 
it from guilt of felony, though in strictness it judg
es it deserving of some tittle degree of punishment. 
4. Bl. Comm. 182. It is of two sorts,-either per in
fortunium, by misadventure, or 8e defendendo, upon 
a sudden affray. Homicide per infortunium is where 
a man, doing a lawful act, without any inte�tion 
of hurt, unfortunately kills another ; but, if death 
ensue from any unlawfUl act, the offense is man
slaughter, and not misadventure. Homicide 8e de
fendendo is where a man kills another upon a sud
den affray, merely in his own defense, or in de
fense of his wife, child, parent, or servant, and not 
from any vindictive feeling. 4 Bl. Comm. 182. 

Fewnious homicide 

The wrongful killing of a human being, of any 
age or either sex, without justification or excuse in 
law ; of which offense there are two degrees, man
slaughter and murder. 4 Bl. Comm. 190 ; 4. Steph. 
Comm. lll. 

Homicide by misadventure 

The accidental killing of another, where the slay
er is doing a lawfUl act, unaccompanied by any 
criminally careless or reckless conduct. State v. 
Miller, 9 Houst. (Del.) 564, 32 Atl. 137 ; U. 8. v. 
Meagher (C. C.) 37 F. 879. The same as "homicide 
per infortunium." State v. McIvor, 1ll A. 616, 617, 
1 W. W. HaIT. (Del.) 123 ; State v. Disalvo. 121 A. 
661. 663, 2 W. W. Harr. (Del.) 232. 

Homicide p81" infortunium 

Homicide by misfortune, or accidental homicide ; 
as where a man doing a lawful act, without any 
intention of hurt, unfortunately kills another ; a 
species of excusable homicide. 4 BI. Comm. 182 ; 4 
Steph. Comm. '101. 

Homicide Be defendendo 

Homicide in self-defense ;  the killing of a person 
in self-defense upon a sudden affray, where the slay
er had no other possible (or, at least, probable) 
means of escaping from his assailant. 4 Bl. Comm, 
183-186 ; 4 Steph. Comm. 103-105. A species of ex
cusable homicide. Id. i, 1 Russ. Crimes, 660. 

jmtijiable homicide 

Such as is committed intentionally, but without 
any evil - design, and under such circumstances of 
necessity or duty as render the , act proper, and re
lieve the party from any shadow of blame i as where 
a sheriff lawfully executes a sentence of death upon 
a malefactor, or where the killing takes place in 
the endeavor to prevent the commission of fel�ny 
which could not- be otherwise avoided. ' Moran 1'. 
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People, 163 m� 382, 40 N. E. 230 ; Kilpatrick v. Com., 
\. 3 PhUa. (Pa.) 238 : State v. Miller, 9 Howit. (Del.) 

664, 32 At!. 137 ; Richardson v. State, 7 Tex. App. 
493. ".Justifiable homicide" is the taking of a hu
man life under circumstances of justification, as a 
matter of right, such as self-defense or other caus
es set out in the statute. Gaunce v. State, 2.2 Oklo 
Cr. 361, 211 P. 517, 618. ".Justifiable homicide" is the 
killing of a human being by commandment of the 
law in execution of public justice ; by permission 
ot the law in advancement of public justice ; in 
self-defense ; or in defense of habitation, property 
or person, against one who manifestly intends or 
endeavors, by violence or surprise, to commit a fel
ony on either. Paramore V. state, 161 Ga. 166, 129 
S. E. 772, 778. 

Negligent homicide • 

In Texas, the act of causing the death of another 
by negligence and carelessness in the performance 
of a lawful act. Anderson V. State, 27 Tex. App. 
177, 11 S. W. 33, 3 L. R. A. 644, 11 Am. St. Rep. 189 ; 
Vernon's Ann. Pen. Code art. 1231. Egbert V. State, 
76 Tex. C'r. R. 663, 170 S. W. 560, 562. 

H O M I C I D I UM .  Lat. Homicide (q. v.). 
H omiaidium em justitia., homicide in the 

administration of justice, Or in the execu
tion of the sentence of the law. 

Homimdium em nec�ssitate, homicide from 
inevitable necessity, as for the protection of 
one's person or property. 

H omicidium em casu, homicide by accident. 
Homicidi1l;11'l, e(C volurr.ta.te, voluntary or 

willful homicide. Bract. fols. 1200, 121. 

HOMO ltOMA.NlJS 

H O M M E. Fr. Man ; a man. The term 
"man" as' sometimes used may include a wo
man Or women. This is e:tpressly stated in 
Civ. Code La. art. 3556, No. 1. 

H O M M ES D E  F I E F. Fr. In feudal law. 
Men of the fief ; feudal tenants ; the peers 
in the lords' courts. Montesq., Esprit des 
Lois, liv. 28, C. 27. 

H OMM ES FE O DA UX. Fr. In felldal law. 
Feudal tenants ; the same with hOmmes de 
fie! (q. '1/.). Montesq., Esprit des Lois, liVe 
28, C. 36. 

H O MO. Lat. A man ; a human being, male 
or female ; a vassal, or feudal tenant ; a 
. retainer, dependent, Or servant. 

H O M O  C HARTU LA R I US. A slave manu
mitted by charter. 

H O M O  CO M M E N DATU S. In feudal law. 
One who surrendered himself into the power 
of another for the sake of protection or sup
port. See Commendation. 

H O M O  ECCLESIAST I CUS. A church vas
sal ; one who was bound to serve a church, 
especially to do service of an agricultural 
character. Spelman. 

H O M O  EXERC I TA L I S. A man of the army, 
(emercitus ;) a soldier. 

H O M I NAT I O .  The mustering of men ; the H O M O  FEO D A L I S. A vassal or tenant ; one 
Going of homage. who held a fee, (feod'lMn,) or part of a fee. 

H O M I NE CAPT O  I N  W I T H E RNAM I UM. A 
writ to take him that had taken any bond 
man or woman, and led hhn or her out of 
the country, so that he Or she could not be 
replevied according to law. Reg. Orig. 79. 

H OM I N E E L I G E N D O. In old English law. 
A writ directed to a corporation, requiring 
the members to make choice of a man to keep 
one part of the seal appointed for statutes 
merchant, when a former is dead, according 
to the statute of Acton Burnell. Reg. o rig. 
178 ; Wharton. 

H OM I NE REPLEG I A N D O. In English law. 
A writ which lay to replevy a man out of 
prison, or out of the custody of any private 
person, in the same manner that chattels tak
en in distress may be replevied. Brown. 

Spelman. 
• 

H O M O  F I SCAL I S, or F I SCA LI N US. A 
servant or vassal belonging to the treasury 
or fiscus. 

H O M O  FRANC US. In old English law. A: 
freeman. A Frenchman. 

H O M O  I NG E N U US. A freeman. A free and 
lawful man. A yeoman. 

H O M O  U BER. A freeman. 

H O M O  L I G I US. A liege man ; a subject ; a 
king's vassal. The vassal of a subject. 

H O M O  NOVUS. In feudal law. A new ten
ant or vassal ; one who was invested with a 
new fee. Spelman. Also one who, after COD.
viction of a crime, had been pardoned, thus 
"making a new man of him." 

H O M I N ES. Lat. In feudal law. Men ; 
feudatory tenants 'who claimed a privilege H O M O  PERT I NENS. In feudal law. A 
of having their causes, etc., tried only in their feudal bondman or vassal ;  one who belonged. 

lord's court. Paroch. Antiq. 15. to the soil, (qui glebre adscribitwr.) 

H O M I NES L I G I I .  Liege men ; feudal ten
ants or vassals, especially those who held im
mediately of the sovereign. 1 Bl. Comm. 367. 

H o m o  potest esse h abilis et inhabilis diversis 
temporibus. 5 Coke, 98. A man may be ca

pable and incapable at different times. 

H O M O  REG I US. A king's vassal. 
Hom in u m  causa j u s  constitutu m  est. Law is 
established for the benefit of man. H O M O  ROMAN US. • A Roman. An appella

tion given to the old inhabitants of Gaul and 
HO M I PLAG I U M .  In old English law. The other Roman provinces, and 'retained in the 
maiming of a man. Blount. laws of the barbarous nations. Spelman. 
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:Ii ,O M O  T R I U M  L l TT E RARUM. A man of legalibu8 et , honestis; before· two or more "taw
the three letters ; that is, the three letters, ful and good men. Bract. fol. 61. 
, ' If/' "u," "r ;" the Latin word fur meaning 
"thief." 

tlomo vocab u l u m  est n aturre ; persona J uris 
ci,vilis .  Man (homo) is a term of nature ; per

, son (per,sona) of civil law. Calvin. 

H O M O LO GAC I O N .  In Spanish law. The 
tacit consent and approval inferred by law 
from the omission . of the parties, for the 
space of ten days, to complain of the sen
tences of arbitrators, appointment of syndics, 
or assignees of insolvents, settlements of suc

' cessions, etc. Also the aDproval given by the 
judge of certain acts and agreements for the 
purpose of rendering them more binding and 
executory. Escriche. 

H O M O LO GARE. In the civil law. To con
firm or app,rove ; to consent or assent ; to 
cortfess. Calvin. 

H O M O LO GATE. In modern civil law. To 
approve ; to confirm ; as a court homologates 
a proceeding. See Homologation. Literally, 
to 'use the same words with another ; to say 
the like. Vi ales v. Gardenier, 9 Mart. O. S. 
(La.) 324� To ' assent to what another says or 
writes. 

H OMOL OGAT I O N� 

I n the Civil Law 
, Aimrobation ; confirmation by a court of 

Justice ; a judgment which orders the execu
tion of some act: Mer!. Repert. The term 
is also used in Louisiana. Hecker v. Brown, 
104 La; 524, 29 So. 232. 

I n E nglish Law 
An estoppel in pais. L. R. 3 App. Oas. 1026. 

I n Scotch Law 
An act by which a person approves of a 

deed, the effect of which is to render that 
deed, though in itself defective, binding upon 
the person by whom it is homologated. Bell. 
Confirmation of a voidable deed. 

H O M ONYM I I£� A term applied in the civil 
law to cases where a law was repeated, or 
laid down in the same terms or to the same 
effect, more than once. Ca&es of iteration 

' and repetition. 2 Kent, Comm. 489, note. 

H O N D HABEND. 
' See Handhabend. 

Sax. Having in band. 

H O N O R, 'V. To acept a bill of exchange, or 
to p,ay a note, check, O'r accepted bill, at ma
turity and according to its tenor. Peterson 
v. Hubbard, 28 Mich. 199 ; Clarke v. Cock, 
4 East, 72 ; Lucas v. Groning, 7 Taunt. 168. 

Act of honor 

�en a bill has been protested, and a third pel"
son wishes to take it up, or accept it, for the "hon
or'; (credit) of one or more of the parties, the no
tary draws up an instrument, evidencing the trans
action, whiCh is called by this name. 

H O N O R, n • .  

I n  English Law 
A seigniory of several manors held under 

one baron or lord paramount. Also those 
dignities or privileges, degrees of nobility, 
knighthood, and other titles, which fiow from 
the crown as the fountain of honor. Whar
ton. 

I n  American Law 
The customary title of courtesy given to 

judges of the higher courts, and occasionally 
to some other officers ; as "his hono'r," "your 
honor." 

I n  Ge,neral 
-Honor courts. Tribunals held within honors 
or seigniories. 

-Offi ce of honor. As used in constitutional 
and statutory provisions, this term denotes 3j 
public office of considerable dignity and im
portance, to which important public tnlsts (}r 
interests are confided, but which is not com
pensated by any salary 'or fees, being thus 
contrasted with an "office of profit." See 
Dickson v. People, 17 Ill. 193. 

H O N O RAB LE. A title of courtesy given in 
England to the young�er children of earls, and 
the children of viscounts and barons ; and, 
collectively, to the house of commons. rn 
America; the word is used as a title of cour
tesy for various classes of officials, but with
out any clear lines of distinction. 

H O N O RAR I U M .  In the civil law. ' An hon
orary or free gift ; a gratuitous payment, as 
distinguished from hire or c'ompensation for 
seryice ; a lawyer's or counsellor's fee. Dig. 
50, 13, 1, 1(}-12. 

An honorarium is a voluntary donation, in con
sideration of services which ' admit of no .compenSa
tion in money ; in particular, to advocates at law, 
deemed to practice for honor or influence, and not 
for fees. McDonald v. Napier, 14 Ga. 89. 

H O N O RAR I U M  J US. Lat. In Roman law. 
The law of tbe prretors and the edicts of the 
rediles� 

H O N ESTE V I VERE. Lat. To live honor
ably, creditably, or virtuously. One of the 
three general precepts to which Justinian re
duced the whole doctrine of the law, (Inst. 1, 
1, 3 ;  Bract. fols. 3, 3b,) the others being 
aUerum non Zautm-e, (not to injure others,) 
and suum cuique tribuere, (to render to every 
man his ' due.) 

• HONO RARY. As applied to public o'ffices 

and other positions of responsibility or trust, 

HONESTUS. Lat. Of good. character or Uhis term means either that the office or title 
standing� (Jor,am duobu8 'Ve� pZuribua , 'Virl8 is ,bestowed upon the. incumbent . as a mark 
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of honor or compl1ment, wtthout intending .to 
charge him with the active discharge of the 
duties of the place, or else that he is to re

ceive no salary or other compensation in mon
ey, the honO'r conferred by the incumbency 
of the office b.eing his only reward. See Has
well v. New York, 81 N. Y. 258. In other 
connections, it m'eans attached to or grow
ing out of some Ihonor or dignity O'r honorable 
office, or else it imports an obligation or duty 
growing out of honor o'r trust only, as dis
tinguished from legal accountability. 

HOPPO. A Chinese .term for a _  col1t!ctor ; an 
overseer of commerce. 

H 0 RA. Lat. An hour ; the hour. 

H O RA A U R O RIE. In old English law. The 
morning bell, as iunitegium or coverfeu (cur� 
few) was the evening bell. 

H o ra non est m ultum de substantia n egotii,  Iicet 
in appelJo de ea aliquand,o fiat mentio. The 
hour is not of much consequence as to the 
substance of business, although in appeal it 
is sometimes mentioned. 1 BuIst. 82. 

H O N O RARY CANO NS. Those witJhout emol
ument. 3 & 4 Vict. c. 113, § 23. H O RIE J U R"I D I CIE or J U D I C IIE. HourS ; 

during which the judges sat in court to at- · 
H O NO RARY FEU DS. Titles of nobility, de- tend to judicial business. 
scendible to the eldest son, in exclusion of all 
the rest. 2 BI. Comm. 56. 

H O N O RARY SERV I C ES. In feudal law. 
Special services to be rendered to the king 
in person, characteristic of the tenure by 
grand serjeanty ; such as to carry his banner, 
his sword, or the like, o'r to be his butler, 
champion, or other o1TIcer, at his coronation. 
Litt. § 153 ; 2 Bl. Comm. 73. 

H O N O RA RY TR USTEES. Trustees to pre
serve contingent remainders, so called be
cause they are bound, in honor only, to decide 
on the most proper and prudential course. 
Lewin, Trusts, 408 . 

. H O N O R rS RESPECT U M .  By reason of hon
or or privilege. See Challenge. 

H O NT F O N G E N ET H E F. In Saxon law. A 
thief taken with h.ondhabend; i. e., having 
the thing stolen in his hand. Cowell. 

H O NY. L. Fr. Shame ; evil ; disgrace. 
R ony soit qui mal y pense, evil be to him 
who evil thinks. 

H O O .  In old English law. A hill. Co. Litt. -
5b. 

H O O I<LAN D. Land plowed and sown every 
year. 

H O OTC H .  Intoxicating liquor illicitly dis
tilled for beverage purposes. State v. Grif
fith, 279 S. W. 135, 138, 311 Mo. 630 ; State 
v. Vesper, 316 Mo. 115, 289 S. W. 862, 863 ; 
State v. Wright, 312 Mo. 626, 280 S. W. 
703, 706. 

HO PCON. In old English law. A valley. 
Cowell. 

H O P E, n. In old English law. A valley. 
Co. LUt. 4b. 

H O PE, v. As used in a will, this term is a 
precatory word, rather than mandatory or 
dispoE".itive, but it is sufficient, in pI'oper cas
es, to create a trust in or in respect to the 
property spoken of. See Cockrill v. Arm
strong, 31 Ark. 589 ; Ourd v. Field, 103 Ky. 
293, 45 S. W. 92. 

H O RCA. In Spanish law. A gallows ; the 
punishment of hanging. White-, New Recop� 
b. 2, tit. 19, c. 4, § 1. 

-

H O R DA. In old records. A COw in calf. 

H O RD ERA. In old English law. A treas-
urer. Du Cange. 

H O R D E R I U M. In old English law. A '  
hoard ; a treasure, -or repository. Cowell. · 

H O R D E U M .  In old records. Barley. HOr- ' 
deum. p almale, eeer barley, as distinguished 
from common barley, which was called "hQr� i 
cleum quadiragesima.le." Blount. 

. 

H O RN. In old Scotch practice. A kind of 
trumpet used . in denouncing contumaci9Us 
persons rebels and outlaws, which was done 
with three "blasts of the horn by the king's 
sergeant: This was called "putting to th� : 
horn ;" and the party so denounced was said 
to, ,be "at the horn." Bell. See Horning. 

H O R N-BO O K. A primer ; a book explain� ' 
ing the rudiments of any science or branch 
of knowledge. The phrase "horn-book law.'_, 
is a colloquial designation of the rudiments 
or most familiar principles of law. 

H O R N  TEN U R E. In old English law. Ten- � 
ure by cornage ; that is, by the service of 
winding a horn when the Scots or other ene..; 
mies entered the land, in order to warn the 
king's subjects. This was a species of grand
serjeanty. Litt. § 156 ; 2 Bl. Comm. 74. 

- -

H O R N  W I TH H O R N, o r  H O R N  U N D E R '  
H O R N .  The promiscuous feeding o f  bulls 
and cows or all horned beasts - that are al
lowed to run together upon the same common. 
Spelman. 

H O R N G ELD. Sax. In old English law. A. 
tax within a forest, paid for horned beasts. 
Cowell ; Blount. 

H O R N I N G .  In Scotch law. "Letters ' of 
horning" is the name given to a judicial proc
ess issuing on the decree of a court, by which 
the debtor is summoned to perform his obli
gation in terms of the decree, the CO,nsequence 
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of his failure to do so being liability to ar

rest and imprisonment. It was anciently the 
custom to proclaim a debtor who had failed 
to obey such process a rebel or outlaw, which 
was done by three blasts of the horn by the 
king's sergeant in a public place. This was 
caned "putting to the horn," whence the 
name. 

H O RNSWOGGLE. To triumph over ; over
come ; beat ; bedevil. U. S. Fidelity & Guar
anty Co. v. Rochester (Tex. Civ. App.) 281 
S. W. 306, 314. 
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office, but the relations between them are 
complicated. Wharton. 

H O RSE POWER. A unit of power capable 
of lifting 33,000 pounds a foot a minute. 
Foltz Grocery & Baking Co. v. Brown, 111 
Ohio St. 646, 146 N. E. 97, 9,9 ; Fisher Bros. 
Co. v. Brown, 111 Ohio St. 602, 146 N. E. 100, 
104 ; Eastern Pennsylvania Power Co. v. Le
high Coal & Navigation Co., 246 Pa. 72, 92 A. 
47, 48, Ann. Cas. 1916D, 1000. 

Net Horse Power 
Actually available horse power as dis tin

H O R R EU M .  Lat. A place for keeping guished from theoretical horse power. Kim
grain ; a granary. A place for keeping fruits, berly-Clark Co. v. Patten Paper Co., 153 Wis. 
wines, and goods generally ; a store-house. 69, 140 N. W. 1066, 1073. 
Oalvin. ; Bract. fol. 48. 

H O RS. L. Fr. Out ; ou.t of ; without. 

H O RS DE SON F E E. Out of his fee. In old 
pleading, this was the name of a plea in an 
action for re�t or services, by which the de
fendant alleged that the land in question was 
out of the compass of the plaintiff's fee. 
Mather v. Wood, 12 Pa. 00. Ot. R. 4. 

H O RS PRI S. Except. Literally translated 
by tha Scotch "out taken." 

HORS WEALH. In old English law. The 
wealth, or Briton who had care of the king's 
horses. 

H OR S  WEARO. In old English law. A serv
ice or corvee, consisting in watching the hors
es of the lord. Anc. Inst. Eng. 

H O RSE. An animal of the genus equus and 
species caballus. In a narrow and strict 
sense, the term is applied only to the male, 
and only to males of four years old or there
abouts, younger horses being called "colts." 
But even in this sense the term includes both 
stallions and geldings. In a wider sense, and 
as generally used in statutes, the word is 
taken as nomen generalissimum, and includes 
not only horses strictly SQ called, but also 
colts," mares and fillies, and mules and asses. 
See Owens v. State, 38 T'ex. 557 ;  Ashwo'rth v. 
Mounsey; L. R. 9 Exch. 187 ; Pullen v. State, 
11 Tex. App. 91 ; Allison v. Brookshire, 38 
Tex. 201 ; State v. Ingram, 16 Kan. 19 ; State 
v. Dunnavant, 3 Brev. (S. 0.) 10, 5 Am. Dec. 
530 ; State v. Gooch, 60 Ark. 218, 29 S. W. 
640 ; Davis v. Collier, 13 Ga. 491. Compare 
Richardson v. Chicago & A. R. Co., 149 Mo. 
311., 50 S. W. 782 ; In re Greer, 129 Minn. 520, 
152 N. W. 866 ; State v. Collins, 53 Mont. 213, 
163 P. 102, 10'3 ; Mccarver v. Griffin, 194 Ala. 
634, 69 So. 920, 921, Ann. Oas. · 19170, 1172 ; 
Hale v. Commonwealth, 151 Ky. 639, 152 S. 
W. 773. 

H O RSE GUARDS. The directing power of 
the military forces of the kingdQm of Great 
Britain..  The commander in chief. or general 
commanding- the forces, is at the head of this 
department. It . is subordinate. to ·  the war 

H O RTUS. Lat. In the civil law. A garden. 
Dig. 32, 91, 5. 
H OSP ES. Lat. A guest. 8 Coke, 32. 

H O SP ES G EN ERALI S. A great chamber
lain. 

H OSP I TAL. An institution for the recep
tion and care of sick, wounded, infirm, or 
aged persons ; generally incorporated, and 
then of the class of corporations called "elee
mosynary" or "charitable." See In re Our
tiss (Sur.) 7 N. 1;. S. 207. 

Public H ospitals 
Hospitals which appeal to the public for 

voluntary contributions, or those which are 
supported by compulsory contributions in the 
form of a rate. 

H OSP I TALLER'S. The knights of a religious 
order, so. called because they built a hospital 
at Jerusalem, wherein pilgrims were re
ceived. All their lands and goods in England 
were given to the sovereign by 32 Hen. VIII. 
c. 24. 

H OS P I TATO R. A host or entertainer. 
Hospitator communis. An innkeeper. 8 

Coke, 32. 
H ospita-tor magnus. The marshal of a 

camp. 

H OSP I T I A. Inns. HospUia communia, com
mon inns. Reg. Orig. 105. H ospitia curim, 
inns of court. H ospitia cancellarim, inns of 
chancery. Crabb, Eng. Law, 428, 429 ; 4 
Reeve, Eng. Law, 120. 

HOSP I T I C I D E. One that kills his guest or 
host. 

HOSP I T I U M. An inn ; a housOO.old. See 
Cromwell v. Stephens, 2 Daly (N. Y.) 17. 

H OSPODAR. A Turkish governor in Mol
davia or Wallachia. 

H OST. L. Fr. An army. Britt. Co 22. A 
military expedition ; war. Kelham. 

H OSTAG E. A person whQ is given into the 
possession of the enemy, in a public war, his 
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freedom (Or lite) to stand as security to'r the 
perfQrmance of some contract or prQmise 
made by the belligerent power giving the hos
tage with the other. 

H OSTELAG I U M. In old records. A right 
to receive lodging and entertainment, an
ciently reserved by lords in the houses of 
their tenants. Co'well. 

H OSTELER. See Hostler. 

H O STES. Lat. Enemies. H'Ostes h1.lm'U1rni 
generis, enemies Qf the human race ; i. e., pi-. 
rates. 

H ostes sun t  qui  nobis vel quibus nos bellum de
ce.-n i m u s ;  cmteri prod'ito.-es vel prmdones sunt. 
7 Coke, 24. Enemies are those with whQm 
we declare war, or who. declare it against us ; 
all Qthers are traitors or pirates. 

H OST I A. In old records. The hostbread, 
or CQnsecrated wafer, in the eucharist. 
Cowell. 

H O ST I C I D E. One who. kills an enemy. 

H O ST I LA R I A, H OSP I TALA R I A. A place Qr 
room in religious houses used fQr the re
ception of guests and strangers. 

H OST I LE. Having the aharacter Qf an ene
my ; standing in the relatiQn Qf an enemy. 
See 1 Kent, Oomm. c. 4. 

H OST I LE EMBARGO. One laid upon the 
vessels of an actual or prO'spective enemy. 

H O ST I LE POSSESS I ON .  This term, as ap
plied to an occupant of real estate holding 
adversely, is not construed as implying ac
tual enmity Qr ill will, but merely means that 
he claims to hold the possession in the char
acter of an owner, and therefore denies all 
validity to claims set up by any and all oth
er persons. ' Ballard v. Hansen, 33 Neb. 861, 
51 N. W. 295 ; Griffin v. Mulley, 167 Pa. 339, 
31 A. 664. 

H OST I LE W I T N ESS. A witness whO' mani
fests so much hostility or prejudice under 
examination in chief that the party who Ihas 
called him, or his representative, is allowed 
to cross-examine him, i. e., to treat him as 
thQugh he had been called by the opposite 
party. Wharton. 

H OST' I L I TY. In the law of nations. A state 
of open war. "At the breaking out of hQS
tility." 1 Kent, Comm. 60. 

An act of open war. "When hostilities 
have commenced." Id. 56. 

A !hostile character. "Hostility may at
tach only to. the person." Id. 

HO'l'BL 

and afterwards, when the keeping Qf horses 
at livery became a distinct occupation, ,to. the 
keeper of la 'livery' stabl,e, and then (under the 
mQdern form "Qstler" ) to. the groom in charge 
of the stables of an inn. CrQmwell v� Ste
phens, 2 Daly (N. Y.) 20. In the language of 
railroading, an "ostler" or "hostler" at a. 
roundhouse is Qne whQse duty it is to receive 
IQcomotives as they come in frQm the ' road, 
care fQr them in the roundhouse, and have 
th�m cleaned and ready for departure when 
wanted. Railroad 00.. v. Massig, 50 Ill. App. 
666 ; Railroad 00. v. AshIing, 34 Ill. App. 
105 ; Grannis v. Railroad Co., 81 Iowa, 444, 
46 N. W. 1067 ; '  Sovereign Camp, W. O. W., 
v. Scott (Tex. Civ. App). 246 S. W. 1107, 11OS. 

HOT-WATER O R D EAL. In old English law. 
This was a test, in cases of accusation; by 
hot water ; the party accused and suspected 
being appointed by the judge to put his arms 
up to the elbows in seething !hot water, which, 
after sundry prayers and invocations, he did, 
and was, by the effect whiCh followed, judged 
guilty or innocent. Wharton. 

H OTCH POT. The blending and mixing prop
erty belonging to different persons, in order 
to. divide it equally. 2 Bl. Comm. 190. 

Anciently applied to the mixing and ,blend
ing of lands given to one daughter in frank 
marria�e, with those descending to her and 
her sisters in fee-simple, for the purpose of 
dividing the whole equally among them ; 
without whicth the daughter who held in 
frank marriage could have no share in the 
lands in fee-simple. Litt. §§ 267, 268 ; Co.. 
Litt. 177 a ;  2 Bl. Comm. 190. 

Hotchpot, or the putting in hotchpot, is ap
plied in modern law to the throwing the 
amount of an advancement made to a par
ticular child, in real or personal estate, intQ 
the co'mmon stock, for the purpose of a more 
equal division, or of equalizing the shares of 
all the children. 2 Kent, Comm. 421, 422. 
This answers to or resembies uhe collatio 
bonorum" or oollation of the civil law. See 
Law v. Smith, 2 R. I. 249 ; Ray v. Loper, 65 
Mo. 472 ; Jackson v. Jackson, 28 Miss. 680, 
64 Am. Dec. 114 ; Thompson v. Oarmichael. 
3 Sandf. Ch. (N. Y.) 120 ; Page v. Elwell, 81 
0010.. 73, 253 P. 1059, 1061 ; In re Farmers' 
Loan & Trust 00., 163 N. Y. S. 961, 965, 99 
Misc. 420 ; In re ' Farmers' Loan & Trust Co., 
168 N. Y. S. 952, 959, 181 App. Div. 642. 

H OT EL. An inn ; a public house or tavern ; 
a house fQr entertaining strangers or trav
elers. St. Louis v. Siegrist, 46 Mo. 594 ; 
People v. Jones, 54 Barb. (N. Y.) 316 ; Crom
well v. Stephens, 2, Daly (N .. Y.) 19. 

Synonym8 

In law, there is no difference whatever between H O STLER. In Norman and old English law, 
the terms "hotel," "inn," and "tavern," "' except this was the title of the officQr in a mon- that in some states a statutory definition has been 

astery charged with the entertainment Qf given to the word "hotel," especially with ' refer
guests. It was also applied (until about the ' ence to the grant of licenses to sell liquor, as, that 
time of Queen Elizabeth) to an innkeeper, it shall 'Contain a certain number of separate rooDl8 
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for .the entertainment of guests, or the like. But 
none of the three terms mentioned will include a 
boarding house (because that is a place kept for 
the entertainment of permanent boarders, while a 
hotel or inn is for travelers and transient guests), 
nor a lodging house (because the keeper thereof 
does not · furnish food for guests, which is one of 
the requisites of a hotel or inn), nor a restaurant 
or eating-house. which furnishes food only and 
not lodging. See Martin v. State Ins. Co., 44 N. J. 
Law, 485, 43 Am. Rep. 397 ; In re Liquor Licenses, 
4 - Montg. Co. Law Rep'r (Pa.) 79 ; Kelly v. Excise 
Com;rs, 54 How. Prac. (N. Y.) 331 ; Carpenter v. 
Tilyl_or, 1 Hilt. (N. Y.) 193 ; Cromwell v. Stephens, 
2" Daly (N. Y.) 23 ; City of Independence v. Rich
ardson, 117 Kan. 656, 232 P. 1044, 1046 ; Kieffer v. 
Keough (Tex. Civ. App.) 188 S. W. 44, 46 ; Stephens 
'II� State, 164 , Ark. 90, 261 S. W. 37, 38 ; Belvedere 
Hotel Co. v. Williams, 137 Md. 665, 113 A. 335, 337, 
14 A. L. R. 622 ; Cole v. State, 160 Ark. 181, 254 S. 

W. 476, 477 ; City of Birmingham v. Bollas, 209 AUt. 
512, 96 So. 591, 592 ; . Waitt Const. · Co. v. Chase, 188 
N. Y. S. 589, 593, 197 App. Div. 327 ; Babb v. Elsing
er (Sup.) 147 N. Y. S. 98, 99 ; Satterthwait v. Gibbs, 
288 Pa. 428. 135 A. 862, 864 ; Huntley v. Stanchfield, 
'l�4 Wi.s. 565, 183 N. W. 984, 985 ; Dixon v. Robbins, 
246 N. Y. 169, 158 N. E. 63 ; Debenham v. Short (Tex. 
Civ. App.) 199 s. W. 1147 ; City of Ft. Smith v. Gun
ter, 106 Ark. 371, - 154 S. W. 181, 183 ; McClaugherty 
v. Cline, , 128 Tenri. 605, 163 S. W. 801. 

H O U G H. A valley. Co. Litt. 5b. 

HOUR The twenty-fourth part of a nat
ui;al day ; Sixty minutes of time. 

-H our of cause. In Scotcth practice. The 
hour when a court is met. 3 How. State Tr. 
603 .. 

-Offi ce hours. See Office. 

H O USE. A dwelling ; a building designed for 
the habitation and residence of men. Satter
thwait v. Gibbs, 288 Pa. 428, 135 A. 862, 863 ; 
Peterson v. Gales, 191 Wis. 137, 210 N. W. 
407, 408, 47 A. L. R. 956 ; Morse v. Common
wealth, 204 Ky. 672, 265 S. W. 37, 38 ; Wil-
1,iams v. State, 72 Tex. Cr. R; 371, 162 S. W. 
838,' 839 ; People v. Franco, 79 Cal. App. 682, 
259 P. 698, 699 ; Douglas v. State, 88 Tex. Gr. 
R 295 , 225 S. W. 536, 537 ; Lewis v. State, 
72 Tex. QT. R. 377, 162 S. W. 866, 867 ; Tem
perani v. United States (C. C. A.) 299 F. 365, 
366 ; First Nat. Bank of Kaufman v. Dis
m:ukes (Tex. eiv. App.) 241 S. W. 199, 200 ; 
.Bolin v. Tyrol Inv. Co., 273 Mo. 257, 200 S. 
W. , 1059, 1060, L. R. A. 1918C, 869. 

"House" means, presumptively, a dwelling ' house ; 

a building divided into fioors and apartments, with 
f6'Ur walls, a roof" and doors and chimneys ; ' but 

it ,d:qes il()t il�cessarily mean presisely this. Daniel 

v; Coulsting; . 7 Man. ' & G. 125 ; Surman v. Darley, 

1I(i M.��S. :& W. '183 . .  ' 

' . , 

It may melln any. Sort of struGture o,r part there:.. 

of, whether used for human habitation or not. Den

nis v. State, 71 Tex. Cr. R. 162:; 158 S. W. 1008 ; Earl 

1V; '_,UMted:: Staites',;.(OI' C. A.) ' 4 F;(2d) 532; 533,J; ' Davis 

:T�, �state; , i1()L Tex. :Or. R. AIQ2; 27� ,S. ;W. I02,9,: 103;i '; 

tP..eoPle V. ,�Oo'ffee,: ' 52- :Cal.; APP. US,: ;l:9!L'P. •
. 
213 • .2_14;; 

,!J."Jibmas ,v'l S�ate� 9& Tex:., '. Cr •. :R. ;1�;d253:,S. 'W, ,:1� ; 
ma;ll�.er Y;()�i1l"ell,: {T:ex .. : ;Civ;, ;App.») :18&:;&t;W., :75,' 78, 
to jJi.!HDuse� JJ4::DO:t.iSyp,�nymo.WI::with ;�'dwemag lloU8e,��' 
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While the former is used in a broader and more 
comprehensive sense than the latter, it has a nar
rower and more restricted meaning than the word 
"building." State v. Garity, 46 N. H. 6L 

In the devise of a house, the word "house" is syn
onymous with "messuage," and conveys all that 
comes within the curtilage. Rogers v. Smith, 4 Pa. 
93. 

A legislative assembly, or (where the bicameral 
system obtains) one of the two branches of the leg
islature ; as the "house of lords," "house of rep
resentatives." Also a quorum of a legislative body. 
See Southworth v. Palmyra & J. R. Co., 2 Mich. 287 ; 
Missouri Pac. Ry. Co. v. State of Kansas, 39 S. Ct. 
93, 248 U. S. 276, 63 L. Ed. 239 ; State of Ohio v. Cox 
(D. C.) 257 F. 334, 346. 

The name "house" is also given to some col
lections of men other than legislative bodies, 
to some public institutions, and (colloquially) 
to mercantile firms or joint-stock companies. 

Ancie'nt H ouse' 
One which bas stood long enough to ac

quire an easement of support against the ad
joining land or building. 3 Kent Comm. 437. 

Bawdy H ouse 
A brothel ; a bouse maintained for purposes 

of prostitution. 

See Beer. 
Boardi n g  H ouse 

See that title. 

D uplex H ouse 
A double house. Kenwood Ll'lnd Co. Vo 

Hancock Inv. 00., 155 S. W. 861, 864, 169 Mo. 
App. 715. 

Dwelling H ouse 
See that title. 

H ouse-bote 
A species of estovers, belonging to a ten

ant for life or yel'lrs, consisting in the right 
to take from the woods of the lessor or own
er such timber as may be necessary for mak
ing repairs upon the house. See Co. Litt. 41b. 

H o u se,-burn in g  
See Arson. 

H ouse-duty 
A tax on inhabited houses imposed by 14 

& 15 Vict. c. 36, in lieu of window-duty, which 
was abolished. 

H o u se of C o m m o n s  
One of the constituent houses of the British 

parliament, composed of representatives of 
the counties, cities, and, boroughs. The lower 
_bQuse, . so ,called ,because the eommons of the 
-real:rrt, thal ls, the knights" ,citi�ens, and bur
gesses returned to parliament, n:�pi'eseridng 
,iJ;l�, w.hole •. pedy : ()f�  tAe �o�m,ons, sit tb,ere. 

, : ,';" -�,H"D:��: .�f ��n;ect_ion i :  
t.: , : A. , reformatQllY�) (� ;A; ,place] ,:for: : the ;imprisol;lt
mept; Df ,j,u'lleJlilel-offlmderJif : cDr It_¢! w.ho kate 
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COlxl1rlitted crhneS' of:' lesser :magnltude. - Ex 
parte Moon Fook, 72 Ca�. 10, 12 P. 804. 

House of De-legates 
Tne official title of the lower branch Of the 

\ legislative assembly of several of the Ameri
can states, e. g., Maryland and Virginia. 

House of I II Fame 
A bawdy-house ; a brothel ; a dwelling 

allowed by its chief occupant to be used as 
a resort of persons desiring unlawful sexual 
intercourse. McAlister v. Clark, 33 Conn. 91 ; 
state v. Smith, 29 Minn. 193, 12 N. W. 524 ; 
Posnett v. Marble, 62 Vt. 481, 20 A. 813, 11 L . 
R. A. 162, 22 Am. St. Rep. 126. 

IJ'he authorities are conflicting ' as to whether and 
in what circumstances a house used solely by one 
woman tor illicit intercourse is a house of ill fame. 
Fisher v. City of Paragould,. 127 Ark. 268, 192 S. W. 
219, 220 ; state v. Pyles, 86 W. Va. 636, 104 S. E. 100, 
12 A. L. 'R. 527 ; State V. Gardner, 174 Iowa, 748, 
156 N. W. 747, 752, L. R. A. 1916D, 767, Ann. Cas. 
1917D, 239 ; State v. Clough, 181 Iowa, 783, 165. N. W. 
59, 60. 

H ouse of Keys 
The name of the lower branch of the legis-

lative assembly or parliament of the Isle of 
Man, consisting , of twenty-four representa
tives chosen by popular election. 

H o use· of Lords 
The upper chamber of the Britis4 parlia

ment. It comprises the archbishops and bish
ops, (called HLords Spiritual,") the English 
peers' sitting by virtue of hereditary right', 
sixteen Scotch peers elected to represent the 
Scotch peerage under the act of union, and 
twenty-eight Irish peers elected under similar 
provisions. The . house of lords, as a judicial 
body, has ultimate appellate jurisdiction, and 
may sit as a court for the trial of impeach
ments. 

House of Refuge 
A prison fol' j'Qvenile delinquents. A house 

of correction or reformatory. 

House: of Re'pre'sentatives 
The name of the body forming the more 

popular and numerous branch of the congress 
of 

. 
the United States ; also of the similar 

branch in many of the state legislatures. 

H ouse of Worship 
A building or place set apart for and devot

ed to the holding of religious services or exer
cises or public worship ; a church or chapel 
or place similarly used. Old South Soc. v. 
Boston, 127 Mass. 379 ; Lefevre v. Detroit, 
2 Mich. 589 ; Washington Heights M. E. 
Church v. New York, 20 Hun (N. Y.) 297. 

I n ner, H ouse, Outer House 
See those titles. 

M ansion House 
See Mansion. 

"" 

Publlo HOUM ' . . " ,.. 

An inli or _tave�n ;  � house for the ellte:r,.; 
tainment of the pubUc, ' or for the entertam�,: 
ment 'of all who cpme lawfully and pay regu�

'
, 

larly, g' Brewst. 344 ; Whatley v. State" '68: 
.So. 491, 492, 12 Ala. App. 201. A place of ' 
public resort, particularly for purposes . ofi 
drinking or gaming. In a- more general sen$,e, : 
any house made public by the occupation car-; 
ried on in it and the implied invitation to tbe( 
public to enter, such as inns, taverns, drin��! 
ing saloons, gambling houses, and perhaps: al", 
so shops and stores. See Oole v. state, 28 Tex.! 
App. 536, 13 S. W. 859, 19 Am. St. Rep. 8�6)_ 

. State v. Barns, 25· Tex. 655 ; Arnold v. State,' 
29 Ala. 50 ; Lafferty v. State, 41 Tex. Or,. R;' 
606, 56 S. W. 623 ; Bentley v� State; 3'2 ;Ala.' 
599 ; Brown v. State, 27 Ala. 50. ' , ' )  

Tippling H ouse ) 
A place where intoxicating liquors ate sold 

in drams or small quantities to be  drunk oil 
the premises, and where men resort for drinkl 
ing purposes. 

H O USEAGE. A fee paid for housing goods by. 
a carrier, or at a wharf, etc. 

H OUSEBREAI< I NG. In criminal , law; 
Breaking and entering a dwelling-house wit1;l 
intent to commit any felony therein. If done 
by night, ' it comes under the defin�tion o� 
"burglary." . ' . . . , ,' . '  

Under statute housebreaking may consist 
in "breaking out" of a house after access h�d, 
been gained without breaking. Law!>on v. 
Commonwealth, 160 Ky. 180, 169 'S. W. 587; 
588, L. R. A. 1915D, 972. 

' , 
. .  

H O USEHO LD. A family livIng together� 
May v. Smith, 48 Ala .. 488 ; Woodward ,v, 
Murray, 18 Johns. (N. Y.) 402 ; Arthur V. MQf� 
gan, 112 U. S. 495, 5 S. Ct. 241, 28 L. Ed. 8�Q:,' 
Those who dwell tinder the same roof ' an,d 
compose a family. Webster. A. man's family 
living together constitutes his householq; 
though he may have gone to another st,at�. ' ,  

Belonging to the house and family ; dOIDeS,
tic. Webster. The term is an elastic one -ahd' 
includes divers persons. People v. Tait; '261 
Ill. 197, 103 N. E; 75(), 753 ; Lafrinz v. 'Wb:it� 
ney, 195 App. Div. 131, 186 N. Y. S. 411, 413 .;. 
Lafrinz v. Whitney, 233 N. Y. 107, 13t �.,j�J. 
852, 853 ; In re Ganey, 93 N. J. Eq. 389, ' 
116 A; 19, 20 ; Rydstrom<v. Queen Ins� : Co; 
of America, 137 Md. 349, 112 A. 586, 587j 14 A� 
L. R. 212 ; In re French (D. C.) 231 F. 255, 
261 ; Moore Shipbuilding Corporatioh v. ' iill 
dustrial Accid-ent Commissioil, 185 · Oal. 200,' 
196 P. 257, 259, 13 A. L. R. 676. 

H O USEH O LD FU R N I T U R E. See Ful'nitpre. 

H O USEH O L D  G O O D S. These words, in . a 
will, include everything of a -permanent : tia.� 
ture (i. e., articles of household which are not 
consumed in their enjoyment) that are used 
in or purchased o.r otherwise acquired by , 
testator for his house. 1 Rop. Leg. 191 ; Mal'� 
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quam v. Sengfelder, 24 Or. 2, 32 P. 676 ; Smith v. City of Detroit, 217 Mich. 567, 187 N. W. 
v. Findley, 34 Kan. 316, 8 P. 871 ; In re 530, 531. 
Hoopes' Estate, 1 Brewst. (Pa.) 465 ; Peck-
ham v. Peckham, 97 N. J. Eq. i74, 127 A. 93, H UC USQU E. In old pleading. Hitherto. 2 
94 ; Kramer v. Beebe, 186 Ind. 349, 115 N. E. Mod. 24. 

83, 85. H U D E-GELD. In old English law. An ac
H O USEH O LD SERVANTS A N D  H O USE-

· quittance for an assault upon a trespassing 

H O LD E M P LOYE ES. Those employed in the servant. Supposed to be a mistake or mis
mansion house, and do not embrace those who print in Fleta for "Mnegeld." Fleta, lib. 1, c. 

work out of doors upon the home place, and 47, § 20 . . Also the price of one's skin, or the 
not regularly employed to do work within the money paId by a servant to save himself from 
curtilage. Raines v. Osborne, 184 N. C. 599, a whipping. Du Cange. 
114 S. E. 849. 

H O USEHO LD ST U FF. This phrase, in a 
will, includes everything which may be used 
for the convenience of the house, as tables, 
chairs, beddin.g, and the like. But apparel, 
books, weapons, tools for artificers, cattle, 
victuals, and choses in action will not pass by 
those words, unless the context of the will 
clearly show a contrary intention. 1 Rop. 
Leg. 206. See Appeal of Hoopes, 60 Pa. 227, 
100 Am. Dec. 562. 

H O USEH O L D E R. The occupier of a house. 
Brande. More correctly, one"who keeps house 
with his family ; the .head or master of a fam
ily. Webster ; 18 Johns. 302. One who has 
a household ; the head of a household. See 
Greenwood v. Maddox, 27 Ark. 655 ; Sullivan 
v. Canan, Wils. (Ind.) 534 ; Shively v. Lank
fOrd, 174 Mo. 535, 74 S. W. 835 ; In re 
French (D. O.) 231 F. 255, 261 ; State v. Rober
son, 160 La. 155, 106 So. 728, 729 ; . Peerless 
Pacific Co. v. Burckhard, 90 Wash. 221, 155 
P. 1037, 1038, L. R. A. 1917C, 353, Ann. Cas. 
1918B, 247 ; Gomez v. State, 71) Tex. Cr. R. 
239, 170 S. W. 711, 713. 

H OUSEI<EEPER. One who is in actual pos
session of and who occupies a house, as dis
tinguished from a "boarder.'.' "lodger," or 
"guest." See Bell v. Keach, 80 Ky. 45 ; Veile 
v. Koch, 27 TIL 131. Head of a family. J anu
ary v. Marler, 274 Mo. 543, 203 S. W. 817 ; 
Gammon v. McDowell, 317 Mo. 1336, 298 S. W. 
34, 36. 

H U E  AN D C RY. In old English law. A loud 
outcry with . which felons (such as robbers, 
burglars, and murderers) were anciently pur
sued, and which all who heard it were bound 
to take up, and join in the pursuit, until the 
malefactor was taken. Bract. fols. 115b, 124 ; 
4 Bl. Comm. 293. 

A written proclamation issued on the escape 
of a felon from prison, requiring all officers 
and people to assist in retaking him. 3 How. 
State Tr. 386. 

H U EB RAS. In Spanish law. A measure of 
land equal to as much as a yoke of oxen can 
plow in one day. 2 White, Recop. (38), 49 ; 
Strother v. Lucas, 12 Pet. 443, 9 L. Ed. 1137. 

H U I .  Under the law of Hawaii. An associa
tion of persons in the ownership of land, mem
bers of which ordinarily hold the property as 
tenants in common. De Fries v. Scott (C. O. 
A.) 268 F. 952, 959. 

I;i U I S  • .  L. Fr. A door. "Al huis del esglise," 
at the door of the church. Bendloe, 133. 

H U I SSER I U M .  A ship used to transport 
horses. Also termed "uffer." 

H U I SSI ERS. In French law. Marshals ; 
ushers ; process-servers ; sheriffs' officers. 
Ministerial officers attached to the courts, to 
effect legal service of process required by law 
in actions, to issue executions, etc., and to 
maintain order during the sitting of the 
courts. 

' 

H OV E L. A place used by husbandmen to H U LI{A. In old records. A hulk or small 

set their plows, carts, and other farming uten- vessel. Cowell. 
sils out of the rain and sun. 

A shed ; a cottage ; a mean house. 

HOWE. 
Litt. 5b. 

In old English law. A hilL 

H U I,.I<S. A place of punishment for convicts 
in England, abandoned with the reform in the 
punishment of c onvicts which began in Eng-

Co. land about 1840. 

H OY: A small coasting vessel, usually sloop-
H U LL. In a statute, 33 USOA § 319, requir

rigged, used in conveying passengers and 
ing ships of a certain size to carry lights, etc., 

goods from place to place, or as a tender to 
it includes the forecastle deck. The Europe, 

larger vessels in port. Webster. 
190 F'ed. 475, 111 C. C. A. 307. 

H OYMAN. The master or captain of a hoy. 

H UCI{ST E R. A petty dealer and retailer of 
sm�l1 articles of provisio�s, particularly farm

' 

an� ; garden produce ; a ha�kel," ; peddler� 
�ays r . . Cincinnati, 1 .Ohio St.. 272 ; .. Lebanon 
County v.. Kline, 2, l»a. Co. Ot. R., 622 ;, H.�h� 

H U LLUS. In old records. A hilL 2 Mon. 
Ang!. 292 ; Cowell. 

H UMAG I UM. A moist , place. Mon. AngL 

H U MAN I TA R I AN DOCTR I N E. Another 
name for the do.:;:trine of, the last clear 
chance. See Last. 
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H U N D RED. Under the Saxon organization 
ot England, each county or shire comprised 
an indefinite number of hundreds, each hun
dred containing ten tithings, or groups of ten 
families of freeholders or frankpledges. 
The hundred was governed by a high consta
ble, and had its own court ; but its most 
remarkable feature was the corporate re
sponsibility of the whole for the crimes or 

\ defaults of the individual members. The in
troduction of this plan of organization into 
England is commonly ascribed to Alfred, · but 
the idea, as well of the collective liability 
as of the division, was probably known to 
the ancient German peoples, as we find the 
same thing established in the Frankish king
dom under Olothaire, and in Denmark. See 
1 Bl. Oomm. 115 ; 4 Bl. Oomm. 411. 

H U N D RE D  C O U RT. In English law. A 
larger court-baron, being held for all the in
habitants of a particular hundred, instead of 
a manor. The free suitors are the judges, 
and the steward the registrar, as in the case 
of a court-baron. It is not a court of rec
ord, and resembles a court-baron in all re
spects except that in point of territory it is 
of greater jurisdiction. These courts have 
long since fallen int'O desuetude. 3 Bl. Oomm. 
34, 35 ; 3 Steph. Oomm. 394, 395. 

H U N D RE D  G E M OTE. Among the Saxons, 
a meeting or court of the freeholders of a 
hundred, which assembled, originally, twelve 
times a year, and possessed civil and crim
inal jurisdiction and ecclesiastical powers. 
1 Reeve, Eng. Law, 7. 

HUNDRE DARY. The chief or presiding of
ficer of a hundred. 

HUNDREDES EARLD O R, or HUNDREDES 
MAN. The presiding 'Officer in the hundred 
court. A,nc. Inst. Eng. 

H U N D R E DO RS. In English law. The in
habitants or freeholders of a hundred, an
ciently the suitors or judges of the hundred 
court. Persons impaneled or fit to be im
paneled upon juries, dwelling within the hun-. 
dred where the cause of action arose. Oromp. 
Jur. 217. It was formerly necessary to have 
some of these upon every panel of jurors. 
3 Bl. Oamm. 359, 360 ; 4 Steph. Oomm. 370. 

The term "hundredor" was also used to 
signify the officer who had the jurisdiction 
of a hundred, and held the hundred court, 
and sometimes the bailiff of a hundred. 
Termes de la Ley ; Cowell. 

H U N G  J U RY> A jury so irreconcilably di
vided in opinion that they cannot agree upon 
any verdict. 

. 
H UN G E R. The desire to eat. Hunger is no 
excuse for larceny ; 1 Hale, Pl. Or. 54 ; 4 
Bla. Oom. 31. As to death from hunger, see 
Death. 

H U NT I N G. The act of pursuing and taking 
wild animals ; the chase. Commonwealth v. 
Bailey, 97 S. E. 774, 124 Va. 800 ; People v. 
Jacobs, 151 N. Y. S. 522, 165 App. Div. 721 ; 
Robinson V. state, 76 S. E. 1061, 11 Ga. App. 
847 ; state V. Gilletto, 120 A. 567, 569, 98 Oonn. 
702. 

H UN D RE D LAG H .  The law of the hundred, H U RDEREFERST. A dOD;l.estic ; one of a or hundred court ; liability to attend the hun- family. dred court. Spelman. 

H U N D R E D  PEN NY. In old English law. A 
tax collected. from the hundred, by the sher
iff or lord of the hundred. 

H U N D R E D  R O L LS. Rolls embodying the re
sult of investigations made by the commis
sioners in 1274 as to usurpations of the royal 
rights. 1 Holdsw. Hist. E. L. 48. 

H U N D RE D. SECTA. The performance of 
suit and service at the hundred C'Ourt. 

H U N D R E D  SETENA. In Saxon law. The 
dwellers or inhabitants of a hundred. Cow. 
ell ; Blount. Spelman suggests the reading 
of sooatena from Sax. "soeat," a tax. 

H UN D RE D-WE I G HT. A ' denomination of 
weight containing, according to the English 
system, 112 pounds ; but in this country, gen
erally, it consists of 100 pounds avoirdupois. 

H U N D R E D A R I US. In old English law. A 
hundredary or hundred or. A name given 
to the chief officer of a hundred, as ' well as 
to the freeholders who composed it. Spel. 
voc. " FfundreitUII." 

H U R D LE. In English criminal law. A kind 
of sledge, on which convicted felons were 
drawn to the place of execution. ' 

H U R R I CANE. A storm of great violence or 
intensity, of which the particular character
istic is the high velocity 'Or the wind. There 
is naturally no exact measure to distinguish 
between an ordinary storm and . a  hurricane, 
but the wind should reach a velocity of at 
least 50 or 60 miles an hour to be -called by 
the latter name, or, as expressed in some 
of the cases, it should be sufficient to "throw 
down buildings." A hurricane is properly 
a circular storm in the natur.e of a cyclone. 
See Pelican Ins. 00. v. Troy Oo-op. Ass'n, 77 
Tex. 225, 13 S. W. 980 ; Queen Ins . . CO. V. 
Hudnut 00., 8 Ind. App. 22, 35 N. E. 397 ; 
Tyson V. Union Mut. Fire & Storm . Co., 2 
Montg. 00. Law Rell'r (Pa.) 17. 

H U RST, HYRST, H ERST, o� H I RST. A 
wood or grove of trees. 00. Litt. 4b. 

H U RT. In such phrases as "to the hurt or 
annoyance of another," or "hurt, molested, 
or restrained in his person or estate," this 
word is not restricted to physical injuries, 
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but includes aiso menta] pain, as 'well as dis
comf'ort or annoyance. See Rowland v. Mil
ler (Super. N. Y.) 15 N. Y. Supp. 702 ; Pronk 
v. Brooklyn Heights R. Co., 68 App. Div. 390, 
14 N. Y. Supp. 375 ; Thurston v. Whitney, 2 
Cush. (Mass.) 110. 

H U RTARD US, or H U RT US. A ram or 
wether. 

H U RTO. In Spanish law. Theft. White, 
. New Recop. b. 2, tit. 20. 

HUSBAND.  A married man ; one who has 
a lawful wife living. The correlative of 
"wife." 

Etymologically, the word signified the 
" house bond ;" the man who, according to 
Saxon ideas and institutions, held around 
him the family, for whom he was in law re
sponsible. 

H OS
'
BAN D AN D WI FE. One of the great do

mestic relationships ; ' being that of a man 
and woman la wfuny joined in marriage, by 
whkh, at common law , the legal existence of 
a wlfe ' is . incorporated with that of her hus-
liimd. ' . 

H USBA N D  LAN D. In old Scotch law. A 
quantity ·of land containi:ng commonly six 
acres. Skene. 

H USBAND O F  A SHIP. See Ship's Hus
�and. , 

H USBA N D MAN. A farmer ; a cultivator or 
tiller of the ground. The word "farmer" is 
collbquially ; used as synonymous 'with "hus
bandman," but originally meant a tenant who 
c�ltiva,te� . le,M:ed 'gT'9und. 

H USBANO� IA. In old �nglish law. , Hus
bandry. Dyer, (Fr. Ed.) 35b. 

HUSBAN DRY: Agriculture ; cultivation of 
the soil for food ; farming; in the sense of op
erating land: to 'raise provisions. Simons v. 
Lovell, 7 Heisk. (Tenn.) 516 ;" ' McCue v. Tun
stead; 65 Cal. 506, , 4  Pac. 510. 

H USBREC. In Saxon law. The crime of 
housebreaking or burglary. Crabb, Eng. 
Law, 59, 308. 

t;l USCARLE. In old English law. A house 
servant or domestic ; a man of the house
bold. :Spelmau. 

, A king's vassal, thane, or baron ; an earl's 
man or vassal. , A tetro. of frequent occur· 
rence in , Domesday Book� 

H USFASTNE. -He who ' hOlds bouse and 
land� , Bra�t. 1. 3, t. 2, c. 10. 

HUSQABLUM. , ' In old ' rec()rda. House rent ; 
br a tax' or tribute ', laid upon a house. Cow
eil ; Blount. ' ' .  ' " , ' , ' , 
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H USH-MO N EY. A colloquial expression to 
designate a bribe to hinder information ; pay 
to secure silence. 

H UST I NGS. Council ; court ; tribunal. Ap
parently so called from being held within a 
building, at a time when other courts were 
held in the open air. It was a local court. 
The county court in the city of London bore 
this name. There were hustings at York, 
'Winchester, Lincoln, and in other places sim
ilar to the London hustings. Also the raised 
place from which candidates for seats in par
liament address the constituency, on the oc
casion of their nomination. 'Wharton. 

In Virginia, some of the local courts are 
called "hustings," as in the city of Rich� 
mond. Smith v. Com., 6 Grat. (Va.) 696. The 
municipal courts established (in Virginia) in 
any City of over ,5,000 inhabitants were at 
one time called hustings courts. Cent. Dict. 

H UTES I UM ET C LAM O R. Hue and cry. 
See Hue and Cry. 

H UT I LAN.  Taxes. Mon. Angl. i. 586. 

HWATA, HWATUNG. In old English law. 
Augury ; divination. 

HYB ERNAG I UM. In old English law. The 
season for sowing winter grain, between 
Michaelmas and Christmas. The , land on 
which such grain was sown. ' The grain itself ; 
winter grain or winter corn. Cowell. 

HYB R I D. A mongrel ; an animal formed 
of the union of different species, or different 
genera; also (metaphorically) a human be
ing born of the union of persons of different 
races. 

HYD. In old English law. Hide ; skin. A 
measure of , land, containing according to 
some, a hundred acres, which quantity is, 
also assigned to it in the Dialogus de Scac
cario. It seems, however, that the hide va-' 
ried in different parts of the kingdom. 

HYDAGE. See Hidage. 

HYDROMETER. An instrument for measur· 
ing the density of fluids. Being immersed in 
fluids, as in water, brine, beer, brandy, etc., 
it determines the proportion of their density, 
or their specific gravity, 'and thence their 
quality. See Rev. st. U. S. § 2918 (19 USCA 
§ 390). 

HYD ROSTAT I C  TEST. A method of deter
mining whether or not a deceased infant 
was born alive, involving the removal of the 
llmgs and the placing of ' them in a vessef 
o,f wate,r ; , if the infant l1.ad breathed, the 
air in the lungs will cause them to float, 
though �hey may also float if decomposition 
has set in , and gas has formed in the body. 
Morgan v. State; 256 S>W. �33, 148 Tenn. 417� 
Called, also, "docimasia pulIIionum." 

, 
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,HYEMS, H I E�S. Lat. In the ' civil law. 
,Winter., Dig. 43, 20, 4, 34. Written, in some 
()f the old books, "yema. " Fleta, lib: 2, c. 73, 
§§ 16, �8. 

HYG I EN E. A system of principles or rules 
designed for the promotion of health. Lunn 
v. City of Auburn, 85 A. 893, 894, 110 Me. 241. 

HYPN OT I SM. In medical jurisprudence. A 
psychic or mental state rendering the patient 
susceptible to suggestion at the will of an
other. 

The hypnotic state is an abnormal condition of 
the mind and senses, in the nature of trance, ar
tifi2ial catalepsy, or somnambulism, induced in one 
person by another, by concentration of the atten
tion, a strong effort of volition, and perhaps the 
exercise of a telepathic power not as yet fully un
derstood, or by mental suggestion, in which con
dition the mental processes of the subject· and to a 
great extent his will are subjugated and directed 
by those of the operator. 

HYPOBOLUM.  In the civil law. The name 
of the bequest or legacy given by the hus
band to his wife, at his death, above her 
dowry. 

HYPOCH O N D R I A ;  HYPOMAN I A. See In
sanity. 

HYPOSTASIS. In medical jurisprudence. 
(1) The morbid deposition of � sediment of 
any kind in the body . (2) A congestion or 
flushing of the , blood vessels, as iIi varicose 
veins. Post-mortem hypostasis, a peculiar 
lividity of the cadaver. 

HYPOTH EC. In Scotland, the term "hy
pothec" is used to signify the landlord's right 
which, independently of any stipulation, he 
has over the crop and stocking of his tenant. 
It gives a security to the landlord over the 
crop of each year for the rent of that ye�r, 
and over the cattle and stocking on the farm 
for the current year's rent, which last con
tinues for three months after the last con
ventional term for the payment of the rent. 

, Bell. 

HYPOTHECA. "Hypotheca" was a term of 
the Roman law, and denoted a pledge or mort
gage. As distinguished from the term "pig
nus," in the same law, it de:�lOted a mortgage, 
whether of lands or of goods, in which the 
subject in pledge remained in the possession 
of the mortgagor or debtor ; whereas in the 
pignius ,'the mortgagee, or cr,editor was in ' the 
possession. Such an hypotheca might be ,ei
ther express or implied ; express, where the 
parties upon the occasion of a loan entered 
into express agreement to that effect ; or im
plied, , as, e. g., in the case of the stock and 
utensils of a farmer, which were subject to 
the landlord's right as a creditor for rent · 
whence the Scotch law of hyPothec. 

' 

The word has suggested the term "hypoth
ecate/' as used in the mercantile and mari-
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time law of England. Thus, ' under the fac
tor's act, goods are frequently said to be 
"hypothecated ;" and a captain is said to have 
a right to hypothecate his vessel for neces
sary repairs. Brown. See Mackeld. Rom. 
Law, §§ 334-359. 

HYPOTHECAR I A  ACT I O. Lat. In the cl",
il law. An hypothecary action ; an action 
for the enforcement of an hypotheca, or right 
of mortgage ; or to obtain the surrender of 
the thing mortgaged. Inst. 4, 6, 7 ;  Mackeld. 
Rom. Law, § 356. Adopted in the Civil Code 
of Lo:uisiana, under the name of "l'action hll
poth�carie," (translated, "action of mort
gage.") See Civ. Oode La. arts. 1433-,-1443 ; 
Coqe Prae. La. art. 61. 

HYPOTH ECARI I  C RED I TO RES. Lat. In 
the civil law. Hypothecary creditors ; those 
who loaned money on the security of an 
hypotheca, (q. 'V.) Calvin. 

HYPOTH ECARY ACT I ON. The name of an 
action allowed under the civil law for the 
enforcement of the claims of ·a creditor by 
the contract of hypotheca. Lovell v; Cragin, 
136 U. S. 130, 10 Sup. ct. 1024, 34 L. Ed. - 372. 

An hypothecary action is a real action, whieh the 
creditor brings against the property which has been 
hypothecated to him by his debtor, in order to have 
it seized and sold for the payment of his debt. Code 
Prac. La. art. 61. In the hypothecary action prop
er, there is no pursuit of the person ; the thing 
mortgaged is the debtor, and the action is directed 
againi:lt it_ In this sense, the action is' real. Wis
dom v. Parker, 31 La. Ann. 52. 

HYPOTH ECATE. To pledge a thing with
out delivering the possession of it to the 
pledgee. "The master, when abroad, and in 
the absence ' of the owner, may hypothecate 
the ship, freight, and ca-rgo, to raise money 
requisite for the completion of the voyage." 
3 Kent, Comm. 171. See Spect v. Spect, 88 
Cal. 437, 26 Pac. 203, 13 L. R. A. 137, 22 Am. 
St. Rep. 314 ; Ogden v. Lathrop, 31 N. Y. Su
per. Ct. 651. 

HYPOTH ECAT I ON�  A term borrowed from 
the civil law. In so far as it is naturalized 
in English and American Ia w, it means a 
contract of mortgage or pledge in which ' the 
subject-matter is not delivered into the pos
session of the ' pledgee or pawnee ; or, con-

'versely, a conventional rjght existing in one 
'person over specific property of an9ther, 
which consists, in the power to cause a sale 
of the same, though it be not in his posses
sion, in order that a specific ' clai:m of the ,c:r:ed
itor may be satisfied out of the proceeds. 

The term is frequently used in OUr text
books and reports, particularly upon the law 
of bottomry and maritime liens ; thus a ves
sel is said to be hypothecated for the demand 
of one who has advanced money for supplies. 

In the common law, there are but few, if any, 
cases of hypothecation, il1 th-e strict sense of the 
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civil law ; that is, a pledge without possession by 
the pledgee.' The nearest approaches, perhaps, are 
cases of bottomry bonds and claims of materialmen, 
and of seamen for wages ; but these are liens and 
privileges, ' rather than hypothecations. Story, 
Bailm. § '  288. 

"Hypothecation" Is a term of the civil law, and 
is that kind o f  pledge in which the possession of 
the thing pledged remains with the debtor, (the ob
ligation resting in mere contract without delivery ;) 
and in this respect disthi.guished from "pignU8," in 
which possession is delivered to the creditor or 
pawnee. ' 'WhitneT T. Peay, 24 Ark. 27. �ee 2 Bell, 
Comm. 25. 

HYPOTHECAT I ON B O N D. A bond given in 
the contract of bottomry or respondentia. 

HYPOTH EQUE. In French law. Hypothe
cation ; a mortgage on real property ; the 
right vested in a creditor by the assignment 
to him of real estate: as security for the pay
ment of his debt, whether or not it be ac
companied by possession. See Civ. Code La. 
at.:t. 3397. 

It corresponds to the mortgage of real property in 
English law� and is a real charge, following the 
property into whosesoever hands It coIfies. It may 
be legale, as in the case of the charge which the 
state has over the lands of its accountants, or which 
a married woman has over those of her husband ; 
juaiciaire, when It is the result {)f a judgment of 
a: court' of j ustice ; and conventionelle, when it is 
the result of an agreement of the parties. 'Brown. 

HYPOT H ES I S. A supposition, assumption, 
or theory ; a theory set up 'by the prosecution, 
on a criminal trial, or by the defense, as an 
explanation of the facts in evidence, and a 
ground for Inferring guilt or innocence, as 
the case may be, or as indicating a probable 
or possible motive for the crime. 

HYPOTHET I CAL QUEST I O N. A combina
tion of assumed or proved facts and circum
stances, stated in such form as to constitute 
a coherent and specific situation or state of 
facts, upon which the opinion of an expert is 
asked, by way of evidence on a trial. Howard 
V. People, 185 Ill. 552, 57 N. E. 441 ; People 
V. Durrant, 116, Oal. 216, 48 P. 85 ;  Cowley v. 
People, 83 N. Y. 464" 38 Am. Rep. 464 ; Stearns 
V. Field, 90 N. Y. 641. 

HYPOTHET I CAL YEARLY TENANCY. The 
basis, in 'England, of rating larids and here
ditaments to the poor-rate, and to other rates 
and taxes t4at are expressed to be leviable or 
asseS�abl���liI{e mannf!r as the poor-rate. 

" 

HYRNES. In ' old English' law. .A,. parish. 
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HYSTE RIA. A paroxysmal disease or dis
order of the nervous ' system, more common 
in femates than males, not originating in any 
anatomical lesion, due to psychic rather than 
physical causes, and attended, in the acute 
or convulsive form, by extraordinary mani
festations of secondary effects of extreme 
nervousness. 

Hysteria is a state in which ideas control the body 
and produce morbid changes in its functions. M.oo
bius. A special psychic state, characterized by 
symptoms which can also be produced or reproduced 
by suggestion, and which can be treated by psycho
therapy or persuasion, hysteric and hypnotic states 
being practically equivalent to each other. Babin- ' 
ski. A purely psychic or mental disorder due to 
hereditary predisposition. Charcot. A state result
ing from a psychic lesion or nervous shock, leading 
to repression or aberration .of the sexual instinct. , 
FreUd. Hysteria is much more common in women 
than in men, and was formerly thought to be due 
to some disorder of the uterus or sexual system ; 
but it is now known that it may occur in men, in 
children, and in very aged persons of either sex. 

In the convulsive form of hysteri.a, commonly 
called "hysterics" or "a fit of hysterics," there is 
nervestorm characterized by loss o r '  abandonment 
of self-control in the expression of the emotions, 
particularly grief, by paroxysms of tears or laugh
ter or both together, sensations of constriction as 
of a ball rising in the throat (globus hystericus), 
convulsive movements in the chest, pelvis, and ab
domen, sometimes leading to a fall with apparent 
unconsciousness, followed by a relapse into semi
unconsciousness or catalepsy. In the non-convul
sive forms, all kinds of organic paralyses may be 
simulated, . as well as muscular contractions and ' 
spasms, tremor, loss of sensation (aru:esthesia) or 
exaggerated sensation (h.yperresth.esia), disturbances 
of respiration, disordered appetite, accelerated pulse, 
hemorrhages in the skin (stigmata), pain, swelling, 
or even dislocation of the joints, and great amena
bility to suggestion. 

HYSTERO-E P I L EPSY. See Epilepsy. , 

HYSTEROPOTM O I .  Those who, having been 
thought dead, had, after a long absence in for
eign countries, returned safely home ; or 
those who, having been thought dead in bat
tle, had afterwards ' unexpectedly eseaped 
from their enemies and returned home. 
These, among the Romans, were not permit
ted to enter their own houses at the' door, but 
were received at a passage opened in the roof. 
Ene. Lond. 

HYSTEROTOMY. The Cresarean operation. 
See Cresarean Section. 

HYTHE. In English law. .A, port, wharf, 
or small haven to embark or land merchan

, dJse at. Cowell ; Blount. 
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I 
I. The initial letter of the word "ImUtuta," Id possumus quod de Jure possumus. Lane, 
used by some civilians in citing the Institutes 116. We may do only that which by law we 
of Justinian. Tayl. Civil Law, 24. are allowed to do. 
I-CTUS. An abbreviation for "juriSctm
suUus," one learned in the law; a juriscon
sult. 

I. E. An abbreviation for "iil est," that is; 
that is to say. 

Id quod est m agis remot u m, non trahit ad se 
q uod est m agis j unctilm, sed e contrario in  
omnl casu. That which is more remote does 
not draw to itself that which is nearer, but 
the contrary in every case. Co. Litt. 164. 

Id q uod nostrum est sine facto nostro ad ali u m  
" 1  0 U. A memorandum o f  debt, consisting of transferri non  potest. That which is ours can

these letters, ("l owe you,") a sum of money, not be transferred to another without our act. 
and the debtor's signature, is termed an "I Dig. 50, 17, 11. 
o U." Kinney v. Flynn, 2 R. 1.329. 

I d  solum n ostru m q uod debitis deductis 
I B ERNAG I UM. In old English law. The nostru m est. That only is ours which re
season for sowing winter corn. Also spelled mains to us after deduction of debts. Tray. 
"hibernagium" and "hybernagium." Lat. Max. 227. 

I bi sem per debet fieri triatio ubi jur�tores 
maliorem possunt h abere notitiam. 7 Ooke, lb. 
A trial should always be had where the jurors 
can be the best informed. 

I B I DEM. Lat. In the same place; in the 
same book; on the same page, etc. Abbreviat
ed to "ibid." or·"ib." 

I D EM .  Lat. The same. According to Lord 
Coke, "idem" has two significations, 8C., idem 
syllabis seu 'Verbis, (the same in syllabus or 
words,) and idem re et sensu, (the same in 
substance and in sense.) 10 Coke, 124a. 

I n  Old Practice 

The said, or aforesaid; said, aforesaid. 
Distinguished from "prredictus" in old entries, 

I C EN I .  The ancient name for the people of though having the same general signification. 
Suffolk, Norfolk, Cambridgeshire, and Hunt-
. . .  

d 
Townsh. Pl. 15, 16. 

mgdonshlre, m Englan . 

I CO NA. An image, figure, or representation 
of a thing. Du Cange. 

I CTUS. In old English law. A stroke or 
blow from ,a club or stone; a bruise, con
tusion, or swelling produced by a blow from 
a club or stone, as distinguished from "plaga," 
(a wound.) Fleta, lib. 1, 'C. 41, § 3. 

I CTUS O R B I S. In medical jurisprudence. A 
maim, a bruise, or swelling; any hurt with
out cutting the skin. When the skin is cut, 

, the injury is called a "wound." Bract. lib. 2, 
tr . . 2, cc. 5, 24. 

Id oertu m  est quod certu m  ·reddi potest. That 
is certain which can be made certain. 2 BI. 
Comm. 143 ; 1 Bl. Comm. 78; 4 Kent, Comm. 
462; Broom, Max. 624. 

I d  certum est q uod ce,rtu m  reddi potest, sed Id 
magis certum est q u od de semetipsol est certu m .  
That i s  certain which can b e  made certain, 
but that is more certain which is certain of 
itself. 9 Coke, 47 a. 

I dem agens et patiens esse non potest. Jenk. 
Cent. 40. The same person cannot be both 
agent and patient; i. e., the doer and person 
to whom the thing is done. 

I de m  est facere, et non prohibere cu m possis ; 
et q u i  non prohibit, cu m proh'ibere possi't ,  in  
culpa est, (aut j ubet.), 3 Inst. 158. To commit, 
and not to prohibit when in your po'wer, is 
the same thing; and he who does not prohibit 
when he can prohibit is in fault, or does the 
same as ordering it to be done. 

I de m  est n ih il dicere, et insufficienter dicere. 
It is the same thing to say nothing, and to 
say a thing insufficiently. 2 lnst. 178. To say 
a thing in an insufficient manner is the same 
as not to say it at all. Applied to the plea of 
a prisoner. ld. 

I dem est non esse, et non  apparere. It is the 
same thing not to be as not to appear. J enk. 
Cent. 207. Not to appear, is the same thing 
as not to be. Broom, Max. '165. 

I de m  est non p robari et non esse; non  deficit 
j us, sed p robatio. What is not proved and. 

10 EST. Lat. 
breviated "i.. e." 

That is. Commonly ab- what does not exist are the same; it is not 
a defect of the law, but of proof. 

I d  perfectum est q uod ex o m nibus s uis p artibus I de m  est soire aut scire debere aut potuisse. 
oonstat. That is perfect which consists of all To be bound to know or to be able to know 
its parts. 9 Coke, 9. is the same as to know. 
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I D EM P E R  I D EM. The same for the same. 
An illustration of a kind that really adds no 
additional element to the consideration of the 
question. 

I de m  sem per antecedenti proximo refertur. Co. 
Litt. 685. "The same" is always referred to 
its next antecedent. 

I D EM SO NANS. Sounding the same or alike; 
having the same sound. A tenn applied to 
names which are substantially the same, 
though slightly varied in the spelling, as 
"Lawrence" and "Lawrance, " and the like. 
1 Cromp. & M. 806 ; 3 Chit. Gen. Pro 171 ; 
Clements V. State, 19 Ala. App. 640, 99 So. 
832, 833' ; Newbrough V. Moore (Mo. Sup.) 202 
S. W. 547, 550 ; Geneva V. Thompson, 200 
Iowa, 11173, 206 N. W� 132, 133 ; Frazier v. 
State, 19 Ala. App. 322, 97 So. 251 ; Rhodes 
V. State, 74 Fla. 230, 76 So. 776 ; State V. Alva, 
18 ·N. M. 143, 134 P. 209, 210 ; Smith v. 
Dwight, 80 Or. 1, 156 P. 573, 575" Ann. Cas. 
1918D, 563 ; Golson V. State, 15 Ala. App. 420, 
73 So. 753. 

Two names are said to be ((idem sona.ntes" if the 
attentive ear finds difficulty in distinguishing them 
when pronounced, or if common and long-continued 
usage has by corruption or abbreviation made them 
identical in pronunciation. State v. Griffie, 118 Mo. 
188, 23 S. W. 878. The rule of "idem sonans" is that 
absolute accuracy in spelling names is not required 
in a legal document or' proceedings either civil or 
criminal ; that if the name, as spelled in the doc
ument, though di1ferent from the correct spelling 
thereof, conveys to. the ear, when pronounced ac
cording to the commonly accepted' methods, a sound 
practically identical with the correct name as com
monly pronounced, the name thus given is a suf
ficient identification of the individual referred to, 
and no advantage can be taken of the clerical error. 
Hubner v. Reickhoff, 103 Iowa, 368, 72 N. W. 540, 64 
Am. st. Rep. 191. But the doctrine of ((idem sonans" 

has been much enlarged by modern decisions, to 
conform to the growing rule that a variance, to be 
material, must be such as has misled the opposite 
party to his prejudice. State v. White, 34 S. C. 59, 
12 S. E. 661, 27 Am. St: Rep. 783. 

I D E NT I CAL. Exactly the same for all prac
tical purposes. Carn v. Moore, 74 Fla . . 77, 76 
So. 337, 340. 

I D ENTI F I CAT I O N.  Proof of identity ; the 
proving that a person, subject, or article be
fore the court is the very same that he or it 
is alleged, charged, or reputed to be ; as 
where a witness recognizes the prisoner at the 
bar as the same person whom he saw commit
tirig the' crime ; or :where hanqwriting, stolen 
goods, caunterfeit coin, etc., are recognized as 
the sallle.,wl1ich once passed under the o})ser� 
Yation or.the, per,son identifying them. Hall 

. 'y. C(}ttqh,.'167 Ky . . 464, leO S. W. 77K781, 
L. R;A.. ' ltH.60,l12�. . 

J4�.Rtit.�;�era �multl:l.r e:�, multHudil'!e . �g. 
Il�r:� .... ' �e i��Q,Uty:is coUect�:;troJll �mul· 
titude of signs. Bac. M� ,j. ':; 
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I DE NT I TATE N OM I N I S. In English law. 
An ancient writ (now obsolete) which lay for 
one taken and arrested in any personal ac
tion, and committed to prison, by mistal\e for 
another man of the same name. Fitzh. Nat. 
Brev. 267. 

IDENT I TY. 

I n the Law of Evidence 

Sameness ; the fact that a subject, per:;;on, 
01' thing before a court is the SMn,e as it is 
represented, claimed, or charged to be. See 
Burrill, Circ. Ev. 382, 453, 631, 644. 

I n  Patent Law 

Such sameness between· two designs, inven
tions, combinations, etc., as will constitute the 
one an infringement of the patent granted for 
the other. 

To constitute "identity of invention," and there
fore infringement, not only must the result ob
tained be the same, but, in case the means used for 
its att;J,inment is a combination of known elements, 
the elements combined in both cases must be the 
same, and combined in the same way, so that each 
element shall perform the same function ; provided 
that the differences alleged are not merely color
able according to the rule forbidding the use of 
known equivalents. Electric Railroad Signal Co. 
v. Hall Railroad Signal Co., 114 U. S. 87, 5 SuP. Ct. 
1069, 29 L. Ed. 96 ; Latta v. Shitwk, 14 Fed. Cas. 
1188. "Identity of design" means sameness of ap
pearance, or, in other words,' sameness of effect 
upon the eye,-not the eye of an expert, but of an 
ordinary intelligent observer. Smith v. Whitman 
Saddle Co., 148 U. S. 674, 13 SuP. Ct. 768, 37 1... Ed. 
606. 

I D EO. Lat. Therefore. Calvin. 

I D EO CONS I D E RAT U M  EST. Lat. There
fore it is considered. These were the words 
used at the beginning of the entry of judg
ment in an action, when the forms were in 
Latin. They are also used as a name for that 
portion of the record. 

I D EOT. An old form for idiot (q. 'V.). 
I D ES. A division of time among the Romans. 
In March, May, July, and October, the Ides 
were on the 15th of the month ; in the re
maining months, on the 13th. This method of 
reckoning is still retained in the chancery of 
Rome, and in the calendar of the breviary. 
Wharton. 

I D I OC H I RA. Grreco-Lat. In the civil law. 
An instrument privately executed, as dis
tinguished from such as· were executed before 
a.1)ublic officer. Cod. 8, 18, 11 ; Calvin. 

I D I OCY, I D I OPAT H I C  I NSAN I TY. See In
§�ity • .  

"': ',' �. ".;, : . '. � 
I D I OT. A person who has been "\vithout un-
9�rf!t���ng:, fF.C:>m �isnatlvity,:,andw:hom :the 
l�}Vi)tli�,ref9;re� : presumes . nev:�J;:Ukely;. t·O: .at;o 
taia any. Shelf. Lun. 2. �,�Jnsa�ity., � ;,s.ta.;te 

'�".; BL����J�� (aI;), E,��} 
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v. Haner, .186 Towa, 1259, 17S N�W:�225; 
Jon�s·v. Commoll'wealth; 154 Ky . . 7�2,159:·S;' 
W. 568, 569. ' 

IDIOTA. 
I n the Civil Law 

. An unlearned, illiterate, or simple person. 
Oalvin. A .priy,ate man ; one not in office. 

I n  Common Law 

An idiot or fool. 

IDleTA I NQUI REN DO, WR I T  D E. This is 
the name of an old writ which directs the 
sheriff to inquire whether a man be an idiot 
or not. The inquisition is to be made by a 
jury of twelve men. Fitzh. Nat. Brev. 232. 
And, if the man were found an idiot, the 
profits of his lands and the custody of his 
person might be granted by the king to any 
subject who had interest enough to obtain 
them. 1 Bl. Comm. 303. 

I DONEUM S E  FAC E R E; I DO N EARE SE. 
To purge one's self by oath of a critne of 
which one is accused. 

I ,DON EUS. Lat. In the civil and common 
law. Sufficient; competent ; fit or proper ; 
responsible; unimpeachable. Idon.eus honw, 
a' respon�ble or solvent person ; a good and 
lawful man. Sufficient; adequate ; satisfac
tory. Idonea cautio, sufficient security. 

IDO N I ETAS. In. old English law. Ability 
or fitness (of a parson). Artie. Oleri, e. 13. 

I F. In deeds and wills, this word, as a rule, 
implies a condition precedent, unless it be con
trolled by other. words. 2 Crabb, Real' Prop. 
p. 800, § 2152; Sutton v. West, 717 N. C. 431; 
Northcutt v. McAllister, 297 Mo. 475, 249 S. 
W. 398, 401 ; People v. Bailey, 103 Misc. 366, 
171 N. Y. S. 394, 397; Cantrell v. State, 117 
Ark.. 233, 174 S. ·W. 521, 523; Muller v. Cox, 
98 N. J. Eq. iSS, 130 A. 811, 813; Enz v. 
Bowan, 98N: J. Eq. 514, 131 A. 159, 161; 
,Vandell V" Johnson, 71 Mont. 73, 227 P. 58, 
60; National 'Surety Co. v. Haley, 58 0kI: 
263, '159 P. 292, 295; Mendenhall v. State, 71 
Fla. 552, 72 So. 202, 205; Clore v. Clore, ·184 
Ky. 83, 211 S. W. 208, 209; O'Shea v. Barry, 
252 Mass.

' 
510, 147 N. E. 845, 846; State Bank 

of Eau GalIie v. Rose's Adm'r, 219 Ky. 562" 
293 S. W. 1087, 1089. 

I FU N G I A. In old English law. The finest 
white bread, formerly called "cocked bread." 
Blount. 

I G LI SE. L. Fr. A church. Kelham. An
other form of "eglise." 

I G N I S  JUD I C I UM.  Lat. The, old judicial 
trial by fire. Blount. 

I G N I T EGJ UM> I� old English law. The cur
few, or evening belL Cowell. See Ourfew. 

IGNORANOE 

IGNOMINY� PU'blic disgrace ; infamy ; re
proach ; dishonor. Igneminy is the opposite 
Of'esteem. Wolff, § 145. See Brown v. Kings� 
ley, 38 Iowa, 220. 
I GN O RAM US. Lat. '''We are ignorant ;" 
"We ignore it." Formerly the grand jury 
uSed to write this word on bills of indictrrient 
when, after having heard the evidence; they 
thought the a'ccusation against the prisoner 
was groundless, intimatt'ng that, though the 
facts might possibly be true, the truth' did 
not appear to them ; but now, they usually 
write in English the words "Not a true bill," 
or "Not found," if that is their verdict; but 
they are still said to ignore, the bill. Brown. 

I G N O RANCE. The want or absence of 
knowledg-e. 

Ignorance of law is want of knowledge or' 
acquaintance with the laws of the land in 
so far as they apply to the act, relation, duty, 
or matter under consideration. Ignorance of 
fact is want of knowledge of some fact or 
facts constituting or relating to the subJect
matter in hand. Marshall v. Coleman, 187 
Ill. 556, 58 N. E. 628; Haven v. Foster, 9 Pick. 
(Mass.) 130, 19 Am. Dec� 353. 

Ignorance is not a state of the mind in the sense 
in which sanity and insanity are. When the mind 
is ignorant of a fact, its condition still remains 
sound; the power of thinking, of judging, of will
ing; is just as complete before communication of 
the fact as after; the essence or texture, so. to 
speak, of the mind, is not, as in the case of insan
ity, affected or impaired. Ignorance of a particu
lar fa,ct. consists in this: that the· mind, although 
sound and capable of healthy action, has never act� 
ed upon the fact in question, because the subject 
has never been brought to the notice of the perc�p� 
tive faculties. Meeker v. Boylan, 2& N. J. Law, 274. 

Synonyms 

"Ignorance" and. "error" or "mistake" are 
not convertible terms. The former is a lack 
of information or absence of knowledge ; the 
latter, a misapprehension or confusion of in� 
formation, or a mistaken supposition of the 
possession of knowledge. Error as to a fact 
may imply ignorance of the truth ; but ig� 

'norance does not necessarily imply error� 
:Hutton v. Edgerton, 6 Rich. (S. C.) 489; Cul
breath v . .  Culbreath, 7 Ga. 70, 50 Am. Dec. 
375; Langston v. Langston, 147 Ga. 318, 93 S. 
E. 892, 893. 

I n  Gene:ral 

..;..EssenUal ignorance is ignorance in relation 
to some essential circumstance so intimately 
connected with the matter in question, and 
which so influences the parties, that it in
duces them to act in the business. Poth. 
Vente, nn. 3, 4; 2 Kent, Comm. 367. 

-Nlon-essential or accidental ignorance is that 
which has not of itself any necessary connec� 
tion with the business in question, and which 
is not the true consideration f'Or entering in� 
to the contract. 
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-Involu ntary ignorance is that which does not 
proceed from choice, and which cannot be 
overcome by the use of any means of knowl
edge known to a person and within his power; 
as the ignorance of a- law which has not yet 
been promulgated. 
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of one who, failing to discern" the real ques
tion which he is to meet and answer, ad
dresses his allegations or arguments to a 
collateral matter or something beside the 
point. See Case upon the Statute for Dis
tribution, Wythe (Va.) 309. 

-Voluntary igno'ranee exists when a party I g n oratis terminls artis, ignoratur et us. 
might, by taking reasonable pains, have ac- Where the terms of an art are unknown, the 
quired the necessary knowledge. For ex- art itself is unknown also. Co. I.Jitt. 2a.. 
ample, every man might acquire a knowledge 
of the laws which have" been promulgated. 
Doct. & Stud. 1, 46; Plowd. 343. 

"IGNORANT I A. Lat. Ignorance; want of 
knowledge. Distinguished from mistake, (er
ror,) or wrong conception. Mackeld. Rom. 
Law, § 178; Dig. 22, 6. Divided by Lord 
Coke into ignorantia. facti (ignorance of fact) 
and ignorantia juris (ignorance of law). 
And the former, he adds, is twofold,-Zec
tionis et linquce (ignorance of reading and 
ignorance of language). 2 Coke, 3b. 
I g norantia eo-ru m q u m  qu is scire tenetur non  
excusat. Ignorance of  those things which 
one is bound to know excuses not. Hale, P. 
C. 42 ;  Broom, Max. 267. 

I gnorantia facti excusat. Ignorance of fact 
excuses or is a ground of relief. 2 Coke, 
3b. Acts· done and contracts made under 
mistake or ignorance of a material fact are 
voidable and relievable in law and equity. 
2 Kent, Comma 491, and notes; 

I g norantia facti excusat, ignorantia j uris n o n  
excusat. Ignorance o f  the fact excuses; ig
norance of the law excuses not. Every man 
muSt be taken to be cognizant. of the law; 
otherwise there is no saying to what extent 
the' excuse of ignorance may not be carried. 
1 Coke, 177; Broom, Max. 253. 

I gno-rantia juris quod q u isque tenetur scire, 
neminem excusat. Ignorance of the [or a] 

IGNORE. To be ignorant of, or unacquaint
ed with. 

To disregard willfully; to refuse to rec
ognize ; to decline to take notice of. See 
Cleburne County V. Morton, 69 Ark. 48, 60 
S. W. 307. 

To reject as groundless, false or unsup
ported by evidence.; as when a grand jury 
ignores a bill of indictment. 

I g n oscitur ei qui sanguinem s u u m  q ualitar re
dem ptu m voluit. The law holds him excused 
from obligation who chose to redeem his blood 
(or life) upon any terms. Whatever a man 
may do under the fear of losing his life or 
limbs will not be held binding upon him in 
law. 1 BI. Comma 131. 

I 1< SA L. Acceptance (of a bond, etc.). Wil
son's Gloss. Ind. 

I I <BAL DAWA. Confession of judgment. 
Wilson's Gloss. Ind. 

II<ENILD STREET. One of the four great 
Roman roads in Britain; supposed to be so 
called from the I ceni. 

I I <RA H .  Compulsion; especially constraint 
exercised by one person over another to do. an 
illegal· act, or to act contrary to his inclina
tion. Wilson's Gloss. Ind. 

I I <RAR. Agreement, assent, or ratification. 
Wilson's Gloss. Ind. 

law, Which every one is 'bound to know, ex- I I <RAR NAMA. A deed of assent and ac
cuses no man. A mistake in point of law' knowledgment. Wilson's Gloss. Ind. 
is, in criminal cases, no sort of defense. 4 
BI. Comma 27; 4 Stepha Comma 81; Broom, 
Max. 253; 7 Car. & P. 456. And, in civil 
cases, ignorance of the law, with a full knowl
edge of the facts, furnishes no ground, either 
in law or equity, to rescind agreements, or 
reclaim money paid, or set aside solemn acts 
of the parties. 2 Kent, Comma 491, and note. 

I g n orantia j uris su i  non  p rmjudicat juri. Ig
norance of one's right does not prejudice the 
right. Lofft, 552. 

I g n orantia legis neminem excusat. Ignorance 
of law excuses no one. 4 Bouv. Inst. no. 3828; 
1 Story, Eq. Jur. § 111; 7 Watts, 374. 

I LL. In old pleading. Bad; defective in 
law; null; naught; the opposite of good or 
valid. 

I LL FAM E. Evil repute; notorious bad char
acter. Houses of prostitution, gaming houses, 
and other such disorderly places are called 
"houses of ill fame," and a person who fre
quents them is a person of ill fame. See Boles 
V. State, 46 Ala. 206. 

I LLATA ET INVECTA. Lat. Things 
brought into the house for use by the ten
ant were so called, and were liable to the 
jus hypothecce of Roman law, just as they 
are to the landlord's right of distress at 
common law� IGN.ORATIQ ELENCHI. Lat. A term ·of 

logic, sometimes . applied to pleadings and 
to arguments on appeal, which signifies a I�LE;�� L. Not author'ized by law; illicit; 
mistake of the question, that i.s, th.e mistake unlawful; COlltrary to law. 

lOt 
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Sometimes this term meaDS merely that whioh 

lacks authority of or support from law; but more 
frequently It imports a violation. Etymologically, 

the word $eems to convey the negative meaning 

only. But in ordinary use it has a severer, strong
er signification; the idea of censure or condemna

tion for breaking law is usually presented. But 
the law implied in megal is not necessarily an ex
press statute. Things are called "illegal" fOr a 
violation of common-law principles. And the term 
does not imply that the act spoken of is immoral or 
wicked ; it implies only a breach of the law. See 
State v. Haynorth, 3 Sneed (Tenn.) 65; Tiedt v. 
Carstensen, 61 Iowa, 334, 16 N. W.· 214; Chadbourne 
V. Newcastle, 48 N. H. 199; People v. Kelly, 1 Abb. 
Prac. N.' S. (N. Y.) 437; E:x parte Scwartz, 2 
Tex. App. 80; State v. American Surety Co. of New 
York, 26 Idaho, 652, 145 P. 1097, 1104, Ann. Cas. 1916E, 
209; Grahl v. United States (C. C. A.) 261 F. 487, 

489; United States V. Koopmans (D. C.) 290 F. 545, 

546; Ryan v. Hutchinson, 161 Iowa, 575, 143 N. W. 
433; Bretz v. El Reno State Bank, 71 Ok!. 283, 177 
P. 362, 363; Uhlmann V. Kin Daw, 97 Or. 681, 193 P. 
435, 437; Dameron V. Hamilton, 204 Mo. 103, 174 S. 
W. 425, 430; United states v. Mulvey (C. C. A.) 232 
F. 513, 519; Staacke v. Routledge, 111 Tex. 489, 241 
S. W. 994, 998; Meridian Life Ins. Co. v. Dean, 182 
Ala. 127, 62 So. 90, 92; United States v. Shanahan 
(D. C.) 232 F. 169, 171; United States v. Ali (D. C.) 
7 F. (2d) 728, 730; Lazarowitz v. Kazan, 203 N. Y. S. 
610, 612, 122 Misc. 202. 

ILLEGAL CONiDITIONS. All those that are 
impossible, or contrary to law, immoral, or 
repugnant to the nature of the transaction. 

ILLEGITIMATE. That which is contrary to 
law; It is usually applied to bastards, or 
children born out of lawful wedlock. 

The Louisiana Code divided illegitimate children 
into two classes: (1) Those born from two persona 

who, at the moment when such children were con
ceived, could have lawfully intermarried; and 
(2) those who are born from persons to whose mar
riage there existed at the time some legal impedi
ment. Both classes, however, could be acknowledged 
and take by devise. Compton v. Prescott, 12 Rob. 
(La.) 56. 

ILLEVIABLE. 'Not leviable ; that cannot or 
ought not to be levied. Cowell. 

ILLICENCIATUS. In old English law. 
Without license. Fleta, lib. 3, c. 5, § 12. 

ILLICIT. Not permitted or allowed ; pro
hibited ; unlawful; as an illicit trade ; il
licit intercourse. St�te v. Miller, 60 Vt. 90, 
12 A. 526; City of Shreveport v. Maroun, 134 
La. 490, 64 So. 388, 392; State v� Williams, 
135 La. 692, 65 So. 898, 899; Hewitt v. State, 
71 Tex. Cr. R. 243, 158 S. W. 1120, 1124. 

ILLICIT CONNECTION:. Unlawful sexual 
intercourse. State v. King, 9 S. D. 628, 70 
N. W. 1046. 

ILLICIT COHABITATION. The living to
gether as man and wife of two persons who 
are not lawfully married, with the implica
tion that they habitually practice fornication. 
See Rex v. Kalailoa, 4 Hawaii, 41; Thomas v. 
United States (D. C.) 14 F.(2d) 228, 229. 

ILLICIT DISTILLER,Y. One carried on 

ILLEGAL INTEREST. Usury ; interest at a without a compliance with the provisions of 

higher rate than the law allows. Parsons v. ' the laws of the United States relating to the 

Babcock, 40 Neb. 119, 58 N. W. 726. 
taxation of spirituous liquors. U. S. v. John-
son (C. C.) 26 F. 684. 

ILLEGAL CONTRACT. An agreement to do 
any act forbidden by the law, or to omit to do 
any act enjoined by the law. Billingsley v. 
Clelland, 41 W. Va. 243, 23 S. E. 816. 

ILLE,GAL TRADE. Such traffic or commerce 
.as is carried on in violation of the municipal 
law, or contrary to the law of nations. See 
Illicit. 

'ILLEGALITY. That which is contrary to the 
principles of law, as contradistinf,'1lished from 
mere rules of procedure. It denotes a com-, 
plete defect in the proceedings. Ex parte 
Scwartz, 2 Tex. App. 74; State v. Conover, 
7 N. J. L. 203; Ex parte Davis, 118 Or. 693, 
247 P. 809, 811; United States v. Richmond 
(C. C. A.) 17 F.(2d) 28, 32; Bunten v. Rock 
Springs Grazing Ass'n, 29 Wyo. 461, 215 P. 
244, 254; United States v. Ness (C. C. A.) 230 
F. 950, 955, Ann. Cas. 1917C, 41; In re Allen 
Square Co. v. Krieger, 217 App. Div. 123, 216 
N. Y. S. 458, 462; United States v. Salomon 
{D. C.) 231 F. 461, 463. 

lLLEGITIMACY. The condition before the 
law, or the social status, of a bastard ; the 
stat� or ,condition of one whose parents were 
:qot intermarried at the time of his birth. 
Miller y. Miller, 18 Hun (N. Y.) 509; Brown 
v. Belmarde, 3 Kan. 52. 

ILLICIT TRADE. Policies of marine insur
ance usually contain a covenant of warranty 
against "illicit trade," meaning thereby trade 
which is forbidden, or declared unlawful, by 
the laws of the country where the cargo is 
to be delivered. "It is not the same with 
'contraband trade,' although the words are 
sometimes used, as, synonymous. Illicit or 
prohibited trade, is one which cannot be 
carried on without a distinct violation of some 
positive law of the country where the trans
action is to take place." 1 Pars. Mar. Ins. 
614. 

ILLICITE. Lat. Unlawfully. This word 
has a technical meaning, and is requisite in 
an indictment where the act charged is un
lawful ; as in the case of a riot. 2 Hawk. 
P. C. c. 25, § 96. 

ILLICITUM COLLEGIUM. Lat. An megal 
corporation. 

I LLI TERA TE. Unlettered ; ignorant ; un
learned. Generally used of one who cannot 
read and write. See In re Succession of Car
roll, 2 8  La. Ann. 388. 
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ILLUSTRIOUS. The prefix to tbetitle of 'a 
prince of the blood in England.' 

I MAG I NiE. In English law. In 'cases of 
treason the law makes it a crime to imag
ine the death of the king. 'But, in order to 
complete the crime, this act of the mind 
must be demonstrated by some overt act. 
The terms "imagining" and "compassing" are 
in this connection synonymous.' 4 BI. Comm. 
78. 

fLLNESS. In insurance law. A disease OT 
a'ilment of such a character as to affect the 
general soundness and healthfulness of the 
system seriously, and not a mere temporary 
indisposition which does not tend to under
mine or weaken the constitution of the in
sured. Prudential Ins. Co. of America v. Sel1-
ers, 54 Ind. App. 32,6, 102 N.' E. 894, 897; 
Northwestern Mut. Life Iils. Co. v. Wiggins 
(C.C. A.) 15 F.(2d) 646, 648; National Live 
Stock Ins. Co. v. Bartlow, 60 Ind. App. 233, 
110 N. E. 224, 225; The Homesteaders v. 
Stapp (Tex. Civ. App.) 205 S. W. 743, 745. IMAN, IMAM, 01" IMAUM. A Mohammedan 

prince having supreme spiritual as well as 
I LLOCABLE. Incapable of being placed out temporal power; a regular priest of the 
or hired., 

ILLUn. Lat: That. 

'-lluff, q�od alias licitu m non  est, necessitas 
faoit

' 
l icitu m; et necessitas i nducit p rivileg ium 

q uoad j ura privata. Bac.- Max. That which is 
otherwise not permitted, necessity permits; 
and necessity makes. a privilege as to private 
rights. ' 

' 

mosque. 

IMBAR.GO. An old form of "embargo," (q.1J.) 
St. 18 Car. II. c. 5. 

IMBASING OF MONEY. The act of mix
ing the specie with an alloy b2low the stand
ard of sterling. 1 Hale, P. C. 102. 

IMBECILITY. See Insanity. 

l I Iud, q u od alteri u nitul", extinguitur, neque am- IMBEZZLE. An occasional or obsolete form 
p l ius per se vacare l icet. Godol. Ecc. Law, 169. of "embezzle" (q. 'V.). 
That which is united to another is extinguish-
ed, nor can it Be any more independent. IMBLADAR.E. In old English law. To plant 

or sow grain. Bract. fol. 176b. 
I LLUSI ON'. In medical jurisprudence. An 
image or impression in the mind, excited by IMBRACERY. See Embracery. 
some external object addressing itself to olie 
or -more of the senses, but which, instead of !�:�og�:�

Il.
A brook, gutter, or water-pas-

corresponding with the reality, is perverted, 
distorted, or wholly mistaken, the error be
ing attributable to the imagination of the 
observer, not to any defect in the organs of 
sense. See Hallucination, and see "Delu8ion," 
under Insanity. 

ILLUSORY. Deceiving by false appearances; 
nominal, as distinguished from substantial. 

ILLUSORY APPOI NTMENT. Formerly the 
appointment of a merely nominal share of the 
property to one of the objects of a power, in 
order to escape the rule that an exclusive ap
pointment could not be made unless it was au
thorized by the instrument creating the pow
er, was considered illusory and void in equity. 
But this rule has been abolished in England. 
(l'Vm. IV. c. 46; 37 '& 38 Vict. c. 37.) Sweet. 
See Ingraham v. Meade, 3 Wall. Jr. 32, 13 Fed. 
Cas. 50. 

ILLUSORY APPOINiTMENT ACT. The stat-

IMITATION. The making of one thing ip. 
the similitude or likeness of another; as, 
counterfeit coin is said to be made "in imita
tion" of the genuine. An imitation of a trade
mark is that which so far' resembles the gen
uine trade-mark as to be likely to induce the 
belief that it is genuine, whether by the use 
of words or letters similar in appearance or 
in sound, or by any sign, device, or other 
means. Pen. Code N. Y. § 368; Wagner v. 
Daly, 67 Hun, 477, 22 N. Y. S. 493; State v. 

Harris, 27 N. C. 294. 
The test of "colorable imitation" is, not 

whether a difference may be recognized be
tween the names of two competing articles 
when placed side by side, but '" hether the 
difference will be recognized by the purchaser 
with no opportunity for comparison. The 
Best Foods v. Hemphill Packing Co. (D. C.) 
5 F.(2d) 355, 357. 

ute 1 Wm. IV. c. 46. This statute enacts IMMA.TERIAL. Not material, essential, or 
that no' appointment made after its passing, necessary; not important or pertinent ; not 
(July 16, 1830,) in exercise of a power to ap- decisive. 
point property, real or personal, among sev-' 
eral objects, shall be invalid', or impeached IMMATERIAL AVERMENT. An averment 
in equity,' on the ground that an unsubstan- alleging with needless particularity or un
tial, illusory, or 'nominal share only waS necessary circumstances what is material and 
thereby appointed, or left unapPointed, to necesSary, and whiah might properly have 
devolve upon any one or more. of the objects been stated more generally, and without such 
of such 'power; but that the appointment circumstances and particulars; . or, in other 
shall be vali'(} in equity; as at la:w. See, too, words, a statement of unnecessary particulars 
37 & 38 Viet. c. 37. Wharton. 

. . 
in connection with and as descriptive of what 
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is material. Gould, PI. e. 8, § 188; Pharr v. 
Bachelor, 3 Ala. 245; Green v. Palmer, 15 Cal. 
416, 76 Am. Dec. 492; Dunlap v. Kelly, 105 
Mo. App. 1, 78 S. W. 664; Bulova v. E. L. 
Barnett, Inc., 111 Misc. 150, 181 N. Y. S. 247, 
250. 

IMMATE.RIAL ISSUE.. In pleading. An is
sue taken on an immaterial point; that is, a 
point not proper to decide the action. Steph. 
Pl. 99, 130; 2 Tidd, Pr. 921. 

IMMATERIAL VARIANCE.. Discrepancy be
tween the pleading and proof of a character 
so slight that the adverse party cannot say 
that he was misled thereby. E. B. Ryan Co. 
v.' Russell, 52 Mont. 596, 161 P. 307, 308; 
Becke v. Forsee (Mo. App. ) 199 S. W. 734, 
736. 

IMMEDIATE. Present ; at once; with
out delay; not deferred by any interval of 
time. In this sense, the word, without any 
very precise signification, denotes that ac
tion is or must be taken either instantly or 
without . any considerable loss of time. A 
reasonable time in view of pa,rticular facts 
and circumstances of case under considera
tion. Mullins V. Masonic Protective Ass'n, 
181 Mo. App. 394, 168 S. W. 843, 844; Macchia 
V. Scottish Union & National Ins. Co., 101 
N. J. Law, 258, 128 A. 244, 245; Windsor Mfg. 
Co. v. Globe & Rutgers Fire Ins. 0<>., 277 Pa. 
374, 121 A: 328, 330; Southern Casualty Co. 
v. Landry (Tex. Civ. App.) 2·66 S. 'V. 804, 805 ; 
Central of Georgia Ry. CO. V. Griner & Rustin. 
33 Ga. App. 705, 127 S. E. 878, 880; In re 
Webster Loose Leaf Filing Co. (D. C.) 240 
F. 779, 780; Falls City Pluinbing Supply Co. 
v. Potomac Ins. Co., 193 Ky. 734, 237 S. W. 
376, 377; Berkshire Land Co. v. Moran, 210 
Mich. 77, 177 N. W. 205, 207; United States 
Fidelity & Guaranty CO. V. Pressler (Tex. Civ. 
App.) 185 S. 'W. 326, 328; Kerr v. A!Jtna Cas
ualty & Surety Co., 124 Oklo 112, 254 P. 1005, 
107; Cheathem v. Head, 203 Ky. 489, 262 S. 
W. 622, 624; United States Casualty Co. v. 
Johnston Drilling Co., 161 Ark. 158, 255 S. W. 
890, 891, 34 A. L. R. 727. 

Immediately does not, in legal proceedings, nec
essarily import the exclusion of any interval of 
time. It is a word of no very definite signification, 
and is much in subjection to its grammatical con
nections. Howell v. Gaddis, 31 N. J. Law, 313. See, 
also, Immediately. 

Not separated in respect to place; not 
separated by the intervention of any inter
mediate object, cause, relation, or right. 
Thus we speak of an action as prosecuted for 
,the "immediate benefit" of A., of a devise as 
made to the "immediate issue" of B., et-c. 

IMMEDIATE CAUSE. The last of a series 
or' chain of causes tending to a given result, 
and which, of itself, and without the inter-

;venti.on of 'any further cause, directly pro
duces the result or event. A cause may be 

IMMEDIATELY 

immediate in this sense, and yet not
' "proxi

mate;" and conversely, the proximate cause 
(that wbicb directly and efficiently brings 
about the result) may not be immediate. The 
familiar illustration is that of a drunken man 
falling into the water and drowning. His in
toxication is the proximate cause of his death, 
if it can be said tbat he would not have fallen 
into the water wben sober; but the immediate 
cause of' death is suffocation by drowning. 
See Davis v�' Standisb, 26 Hun (N. Y.) 615; 
Deisenrieter v. Kraus-Merkel Malting Co., U7 
Wis. 279, 72 N. W. 735. Compare Longabaugh 
V. Railroad Co., 9 Nev. 271. See, also, Proxi
mate. 

IMMEDIATE CONTROL (of motor vehicle 
upon approaching or traversing railroad 
crossing). Sucb constant control as would en
able driver to instantly govern vehicle's move
ments, including tbe power to stop within a 
distance in wbich such a vehicle, in good me
chanical condition, driven by a reasonably 
skillful driver, and traveling at a lawful rate 
of speetl, could be. stopped. Central of Geor
gia Ry. Co. v. Burton, 33 Ga. App. 199, 125 S. 
E. 868. 

IMMEDIATE DESCENT. See Descent. 

IMMEDIATELY. "It is impossible to lay 
down any bard and fast rule as to what is 
the meaning of the word 'immediately' in all 
cases. The words 'forthwith' and 'immedi
ately' have tbe same meaning. They are 
stronger tban the expression 'within a rea
sonable time,' and imply prompt, vigorous ac
tion, wrthout any delay, and whether there 
has been such action is a question of fact, 
ha ving regard to the circumstances of the 
particular case." Cockburn, C. J., in Reg. v. 
Justices of. Berk�hire, 4 Q. B. Div. 471. Hall 
V. American Bankers' Ins. Co., 315 Ill. 252, 
146 N. E. 137, 139; Board of Com'rs <"f Park 
County v. Board of Com'rs of Big Horn, Coun
ty, 25 Wyo. 172, 166 P. 674, 678; Rathbun v. 
Globe Indemnity Co., 107 Neb. 18, 184 N. W. 
903, 908, 24 A. L. R. 191; Stewart V. Wilson 
Printing Co., 210 Ala. 624, 99 So. 92, 94; Sec
ond Nat. Bank of Allegheny v. Lash Corpora
tion (C. C. A.) 299 F. 371, 374; Empire State 
Surety Co. v. Northwest Lu�ber Co., 203 F. 
417, 420, 121 O. C. A. 527; Ex parte Menner, 
35 Okl. Cr. 252, 250 P. 541, 542; Edwards v. 
Earnest, 206 Ala. 1, 89 So. 729, 22 A. L. R. 
1387; Mutual Oil & Gas Co. v. Christie, 115 
Old. 129, 241 P. 474, 476; Dean v. Clarke, 53 
Cal. App. 30, 199 P. 857, 858; Chesapeake & 
O. Ry. Co. v. Perry, 71 Ind. App. 506, 125 N. 
E. 414', 416; National LiYe Stock Ins. 00. v. 
Simmons; 62 Ind. App. 15, 111 N. E. 18, 19; 
Bancroft Drainage Dist. v. Chicago, St .. P., 
M. & O. Ry. Co., 102 Neb. 455,167 N. W. 731, 

.,733;, Palmberg v. Kinney, 65 Or. 220, 132 P. 
538', 539 ; J()hn B. Stevens & Co. v. Frankfort 
Ma,rine, Accid�nt & Plate Glass Ins. Co., (C. C. 
A,) 20}, F. 151, 761; Oakland Motor Oar Co. 
v. American Fidelity 0'0.",190 .l\fich .• 74,�55 
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N. W. 729, 732; Black v. Mullins & Co., 86 N. 
J. Law, 463, 92 A. 281, 282; Stanber v. Sims 
Magneto Co., 98 N. J. Eq. 38, 129 A. 710, 711. 

920 

IMMISCERE. Lat. In the civil law. To mix 
or mingle with; to meddle with; to join with. 
Calvin. 

IMMEMORIAL. Beyond human memory; IMMITTERE. Lat. 
time out of mind. 

I n the Civil Law 
IMMEMORIAL POSSESSION. In Louisiana. To put or let into, as a beam into a wall. Possession of which no man living has seen Calvin.; Dig. 50, 17, 242,1. 
the beginning, and the existence of 'which he' 
has learned from his elders. Civ. Code La. 
art. 766. 

IMMEMORIAL USAGE. A practice which 
has existed time out of mind; custom; pre
scription. Miller v. Garlock, 8 Barb. (N. Y.) 
154. 

IMMEUBLES. Fr. These are, in French 
law, the immovables of English law. Things 
are immeubles from any one of three causes: 
(1) From their own nature, e. g., lands and 
houses; (2) from their destination, e. g., ani
mals and instruments of agricultm:e when 
supplied by the landlord; or (3) by the object 
to which they are annexed, e. g., easements. 
Brown. 

IMMIGRATION. - The coming into a country 
of foreigners for purposes of permanent resi
dence. The correlative term "emigration" 
denotes the - act of such persons in leaving 
their former country. 

IMMINENT. Near at hand; mediate rather 
than immediate; close rather than touching; 
impending; on the point of happening. Fur� 
low v. State, 72 Fla. 464, 73 So. 362; Linsley 
v. State, 88 Fla. 135, 101 So. 273, 275; Julius 
Kessler & Co. v. Southern Ry. Co. in Ken
tucky, 200 Ky. 713, 255 S. W. 535, _ 539. 

IMMINENT DANGER. In relation to homi
cide in self-defense, this term means imme
diate danger, such as must be instantly met, 
such as cannot be guarded against by call
ing for the assistance of others or the protec
tion of the law. U. S. v. Uuterbridge, 27 Fed. 

Cas. 390; State v. West, 45 La. Ann. 14, 12 So. 
7; State v. Smith, 43 Or. 109, 71 P. 973. Or, 
as otherwise defined, such an appearance of 
threatened and impending injury as would 
put a reasonable and prudent man to his in
stant defense. State v. Fontenot, 50 La. Ann. 
537, 23 So. 634, 69 Am. St. Rep. 455; Shorter 
v. People, 2 N. Y. 201, 51 Am. Dec. 286; Owen 
v. State, 17 Ala. App. 29, 81 So. 365. 

Such danger as must be instantly met
which cannot be guarded against by calling 
on others for asSistance. PalIper v. Midland 
Valley R. Co., 118 Kan. 507,235 P. 853.854. 

IMMINENTLY DANGEROUS ARTICLE. One 
that is reasonably certain to place life or limb 
in peril. Employers' Liability Assur. Oor-

, poration v. Columbus McKinnon Chain Co. 
(D. C�) 13 F.(2d)128: ' 

I n Old English Law 
To put cattle on a common. Fleta, lib. 4, 

c. 20, § 7. 

Immobilia situm sequuntur. Immovable things 
follow their site or position; are governed py 
the law of the place where they are fixed. 2 
Kent, Comm. 67. 

IMMOBILIS. Lat. Immovable. Immobilia 
or res immobiles, immovable things, such as 
lands and buildings. Mackeld. Rom. Law, § 
160. 

IMMODERATE. Exceeding just, usual, or 
suitable bounds. United States v. Oglesby 
Grocery Co. (D. C.) 264 F. 691, 695. 

IMMORAL. Contrary to good morals; incon
sistent with the rules and principles of moral
ity; inimical to public welfare according to 
the standards of· a given community, as ex
pressed in law or otherwise. Exchange Nat. 
Bank of Fitzgerald v. Henderson, 139 Ga. 260, 
77 S. E. 36, 37, 51 L. R. A. (N. S.) 549; State v. 
Reed, 53 Mont. 292, 163 P. 477, 479, Ann. Cas. 
1917E., 783. 

IMMORAL CONSIDERATION. One contrary 
to good morals, and therefore invalid. Oon
tracts based upon an immoral consideration 
are generally void. 

I MMORAL CONTRACTS. Contracts founded 
upon considerations contra bonos more8 are 
void. 

IMMORALITY. That which is contra bono, 
mores. See Immeral. 

IMMOVABLES. In the civil law. Property 
which, from its nature, destination, or the 
object to which it is applied, cannot move it
self, or be removed. 

Immovable things are, in general, such as 
cannot either move themselves or be removed 
from one place to another. But this defini
tion, strictly speaking, is applicable only to 
such things as are immovable by thei� own 
nature, and not to such as are so only by the 
disposition' of the law. Civ.- Code La. art. 
462 ; Mt. Carmel Fruit Co. v. Webster, 140 
Cal. 183, 73 P. 826; Sullivan v. Richardson, 
33 Fla. 1, 14 So. 692; Simmons v. Tremont 
Lumber Co., 81- So. 263, 264, 144 La. - 719; 
Jonesv. Conrad, 154 La. 860, 98 So. 397, 398; 
Breaux v. Ganucheau, 3 La. App�481t 482; 
Scotty. Brennan, 3 La. App. 45 2 , 453. 
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IMMUNITY. Exemption, as from serving in . 
an office, or performing duties which the law 
generally requires other citizens to perform. 
lJOng v.. Converse, 91 U. S. 113, 23 L. Ed. 233 ; 
Ex parte Levy, 43 Ark. 54, 51 Am. Rep. 550 ; 
Lonas v. State, 3 Heisk. (Tenn.) 306 ; Doug
lass v. Stephens, 1 Del. Ch. 476. Freedom 
from duty or penalty. Leatherwood v. Hill, 
10 Ariz. 243, 89 P. 521, 523. 'The term aptly 
describes an exemption from taxation. Bu
chanan v. Knoxville & O. R. Co., 71 F. 324, 334, 
18 C. C. A. 122. 

A particular privilege. Webster, Dict. ; Sac
ramento Orphanage, etc., Home v. Ohambers, 
25 Oal. App. 536, 144 P. 317, 319. 

1 M  PA I R. To weaken, diminish, or relax, or 
otherwise affect in an injurious manner. Da
vey v. A.Dtna L. Ins. 00. (0. 0.) 20 Fed. 482 ; 
State v. Oarew, 13 Rich. Law (S. C.) 541, 91 
Am. Dec. 245 ; Swinburne v. Mills, 17 Wash. 
611, 50 P. 489, 61 Am. St. Rep. 932 ; Union Gas 
& Oil 00. v. Diles, 200 Ky. 188, 254 S. W. 205, 
207. 

IMPAIRING THE OBLIGATION OF CON
TRACTS. A law which impairs the obligation 
of a contract is one which renders the con
tract in itself less valuable or less enforceable, 
whether by changing its terms and stipula
tions, its legal qualities and conditions, or 
by regulating the remedy for its enforcement. 
Rutland v. Copes, 15 Rich. Law, 84, 105 ; Ed
wards v. Kearzey, 96 U. S. 595, 600, 24 L. Ed. 
793 ; City of Indianapolis v. Robison, 186 Ind. 
660, 117 N. E. 861 ; Union Gas & Oil Co. v. 
Diles, 200 Ky. 188, 254 S. W. 205; 207. 

To "impair the obligation of a contract" 
within Const. U. S. art. 1, § 10, is to weaken 
it, lessen its va:lue, or make it worse in any 
respect or in any degree, and any law which 
changes the intention and legal effect of the 
parties, giving to one a greater and to the 
other a less interest or benefit, or which im
poses conditions not included in the contract 
or dispenses with the performance of those in
cluded, impairs the obligation of the contract. 
O'Oonnor v. Hartford Accident & Indemnity 
Co., 97 Conn. 8, 115 A. 484, 486. 

A statute "impairs the obligation of ,a con
tract" when by its terms it nullifies or mate
rially changes ,existing contract obligations. 
Oil Fork Development Co. v. Huddleston, 202 
Ky. 261, 259 S. W. 334, 335 ; Adams v. Greene, 
182 Ky. 504, 206 S. W. 759, 762. 

The word " impair" means, according to the stand
ard writers in our language, simply "to diminish ; 
to injure ; to make worse," etc. It is remarkable 
that in framing the provision of the federal Con
stitution providing that no law should be passed, 
"impairing the obligation of any contract," the con
vention did not use " the term "lessen" or "decrease" 
or " destroy," but one more comprehensive, which 
prohibited making worse in any respect a contract 
legitimate in its creation. 'The object, then, of its 
provision, may have been to establish an · important 
principle, and that was the entire inviolability of 
contracts, Blair v. Williams, 14 Ky. (4 Litt,) 34, 
35 ; Lapsley v. Brashears, 14 Ky. (4 Litt.) 47, 69. 

See 2 Story, Const. §§ 1374-1399 ; 1 Kent, 
Comm. 413-422 ; Pom. Const. Law ; Black, 
Const. Law (3d Ed.) p. 720 et 8eq. 
I MPALARE. To impound, Du Cange. 

IMPANEL. 
I n English Practioe 

To impanel a jury signifies the- entering by 
the sheriff upon a piece of parchment, termed 
a ''panel,'' the names of the jurors who have 
been summoned to appear in court on a cer
tain day to form a jury of the country to hear 
such matters as may be brought before them. 
Brown. 

I n American " Practice 
Besides the meaning above given, "impanel" 

signifies the act of the clerk of the court in 
making up a list of the jurors who have been 
selected for the trial of a particular cause. 
All the steps of ascertaining who shall be the 
proper jurors to sit in the trial of a particular 
case up to the final formation. People v. 
Poole, 284 Ill. 39, 119 N. E. 916 ; state v. Su
perior Court of Whatcom Oounty, 82 Wash. 
284, 144 P. 32, 33 ; Karnes v. Oommonwealth, 
125 Va. 758, 99 S. E. 562, 563, 4 A. L. R. 1509. 

Impaneling has nothing to do with drawing, se
lecting, or swearing jurors, but means simply mak
ing the list of those who have been selected. Por
ter v. People, 7 How. Prac. (N. Y.) 441. 

I MPARCARE. In old English law. To im
pound. Reg. Orig. 92b. 

To shut up, or confine in prison. Inilucti 
8unt in oaraerem et imparaati, they were car
ried to prison and shut up. Bract. fol. 124. 

IMPARGAMENTUM. The right of impound
ing cattle. 

IMPARL. To have license to settle a Utiga
tion amicably ; to obtain delay for adjustment. 

IMPARLANCE. In early practiC'e, impar
lance meant time given to either of the parties 
to an action to answer the pleading of the 
other. It thus amounted to a continuance of 
the action to a further day. Literally the 
term signified leave given to the parties to 
talUii together; i. e., with a view to settling 
their differences amicably. But in modern 
practice it denotes a time given to the de
fendant to plead. 

A general imparlance is the entry of a general 
prayer and allowance of time to plead till the next 
term, without reserving to the defendant the ben
efit of any exception ; so that after such an impar
lance the defendant cannot object to the jurisdic
tion of the court, or plead any matter in abatement. 
This kind of imparlance is always from one term 
to another. Colby v. Knapp, 13 N. H. 175 ; Mack v. 
Lewis, 67 vt. 383, 31 Atl. 888, 

A general special imparlance contains a saving of 
all exceptions whatsoever, so that the defendant 
after this may plead not only in abatement, but he 
may also plead a plea which affects the jurisdiction 
of the court, as privilege. He cannot, however, plead 
a tender, and that he was always ready to pay, be-
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cause by craving time, he ac1mlts that he Is not 
ready, and so falsifies his plea. 

A special imparlance reserves to the defendant all 

exceptions to the writ, bill, or count ; and there

fore after it the defendant may plead in abatement, 

though not to the jurisdiction of the court. 1 Tidd. 
Pr. 462, 463. 
IMPARSONEE. L. Fr. In ecclesiastical 
law. One who is inducted and in possession 
of a benefice. Parson imparsonee, (persona 
impersonata.) Cowell ; Dyer, 40. 

IMPARTIAL. Favoring neither ; disinterest
ed ; treating all alike ; unbiased ; equitable, 
fair, and just. Tegeler v. State, 9 Ok!. Cr. 138, 
130 P. 1164, 1165; Sunderland v. U. S. (C. C. 
A.) 19 F.(2d) 202, 216. The provision of the 
Bill of Rights requiring that the accused shall 
have a fair trial by an impartial jury, means 
that the jury must be not partial, not· favor
ing one party more than another, unprejudic
ed, disinterested, equitable, and just, and that 
the merits of the case shall not be prejudged. 
Duncan v. State, 79 Tex. Cr. R. 206, 184 S. W. 
195, 196. 

IMPATRONIZATION. In ecclesiastical law. 
The act of putting . into full possession of a 
benefice. 

IMPEACH. To accuse ; to charge a liability 
upon ; to sue. 

To dispute, disparage, deny, or contradict ; 
as, to impeach a judgment or decree ; or as 
used in the rule that a jury cannot "impeach 
their verdict." See Wolfgram v. S choepke, 
123 Wis. 19, 100 N. W. 105'6. 

To proceed against a public officer for 
crime or misfeasance, before a proper court, 
by the presentation of a written accusation 
called "articles of impeachment." 

I n the Law of Evidence 

To call in question the veracity of a wit
ness, by means of evidence adduced for that 
purpose. 

IMPEACHMENT. A criminal proceeding 
against a public officer, ·before a quasi political 
court, instituted by a written accusation 
called "articles of impeachment ;" for ex
ample, a written accusation by the house of 
representatives of the United States to the 
senate of the United States against an officer. 

"Impeachment" of the Governor, within the 
meaning of section 16, art. 6, of the Constitu
tion, is the adoption of articles of impeach
ment by the House of Representatives, and 
the presentation thereof to the Senate, and 
the indication by that body that the same are 
acc�pted for the purpose of permitting pros
ecution thereof, and the impeachment of the 
Governor operates to suspend him ; the duties 
and ' emoluments of the office automatically 
devolving upon the Lieutenant Governor for 
the remainder of the term or until the dis
ability is removed by the acquittal of the Gov
ernor of the charges preferred against him. 
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State v. Chambers, 96 Okl. 78, 220 P. 890, 891, 
30 A. L. R. 1144 ; People ex reI. Robin v. 
Hayes, 82 Misc. 165, 143 N. Y. S. 325, 329. 

In England, a prosecution by the house of 
commons before the house of lords of a com
moner for . treason, or other high crimes and 
misdemeanors, or of a peer for any crime. 

' In Evidence 
The adducing of proof that a witness is 

unworthy of belief. 

In General 
-Articles of impeaohment. The formal writ
ten allegation of the causes for an impeach
ment, answering the same purpose as an in
dictment in an ordinary criminal proceeding. 

-Collateral impeachment. The collateral im
peachment of a judgment or decree is an at
tempt made to destroy or evade its effect as 
an estoppel, by reopening the merits of the 
cause or showing reasons why the judgment 
should not have been gi1ven or should not have 
a conclusive effect, in any collateral proceed
ing, that i's, in any action or proceeding other 
than that in which the judgment was given, 
or other than an appeal, certiorari, or other 
direct proceeding to review it. 

. 

-Impeaohment of annuity. A term sometimes 
used in English law to denote anything that 
operates as a hindrance, impediment or ob
struction of the making of the profits out of 
which the annuity is to arise. Pitt v. Wil
liams, 4: Adol. & El. 885. 

-Impeachment of waste. Liability for waste 
committed ; or a demand or suit for compen
sation for waste committed upon lands or 
tenements by a tenant thereof who, having 
only a leasehold or particular estate, had no 
right to commit waste. See 2 HI. Comm. 283 ; 
Sanderson v. Jones, 6 Fla. 480, 63 Am. Dec. 
217. 

-Impeachment of witne'ss. Adducing proof 
that a witness who has testified in a cause 
is unworthy of credit. White v. Railroad Co., 
142 Ind. 648, 42 N. E. 456 ; Com. v. Welch, 
111 Ky. 530, 63 S. W. 984 ; Smith v. State, 
109 Ga. 479, 3·5 S. E. 59,; Lenz v. Public Serv
ice Ry. Co., 98 N. J. Law, 849, 121 A. 741, 
742 ; Frank v. Wright, 140 Tenn. 535, 205 S. 
W. 434, 435 ; Culley v. State, 192 Ind. £87, 
138 N. E. 260 ; Clevenger v. State, 19'5 Ind. 
45, 144 N. E. 524 ; Krull v. Arman, 110 Neb. 
70, 192 N. W. 001, 962. 

IMPECHIARE. To impeach, to accuse, or 
prosecute for felony or treason. 

IMPEDE. To obstruct ; hinder ; check ; de
lay. Erie R. Co. v. Board of Public Utility 
Com'rs, 89 N. J. Law, 57, 98 A. 13, 19. 

IMPEDIATUS. Disabled from mischief by 
expeditation (q. v.). Cowell. 
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IMPEDIEN� •. In Old practice. One who hin
ders ; an impedient. The defendant or defor
ciant in a fine was sometimes so called. Cow
ell ; Blount. 

IMPEDIMENTO. In Spanish law. A pro
,hibition to contract marriage, established by 
law between certain persons. 

. 

IMPEDIMENTS. Disabilities, or hindrances 
to the making of contracts, such as coverture, 
infancy, want of reason, etc. 

In the Civil Law, 
Bars to marriage. 
Ab80lute impediment8 are those which pre

vent the person subject to them from marry
ing at all, without either the nullity of mar
riage or its being punishable. Dirimant im
pediment8 are those which render a marriage 
void ; as where one of the contracting parties 
is unable to marry by reason of a prior un
dissol'Ved marriage. Prohibitive impediment8 
are those which do not render the marriage 
null, but subject the parties to a punishment. 
R'fJlative impediment8 are those which regard 
only certain persons wi th respect to each 
other ; as between two particular persons 
who are related within the prohibited degrees. 
Bowyer, Mod. Civil Law, 44, 45. 

IMPEDITOR. In old English law. A dis
turber in the action of quare impedit. St. 
Marlb. c. 12. 

IMPENSIE. Lat. In the civil law. Ex
penses ; outlays. Mackeld. Rom. Law, § 168 ; 
Calvin. Divided into necessary, (neceso8arire,) 
useful, (utile8,) and tasteful or ornamental, 
(voluptuaria.J.) Dig. '50, 16, 79. See Id. 25, 1. 

IMPERATIVE. See Directory. 

IMPERATOR. Emperor. The title of the 

them . liable to those . by whom they are em· 
ploYed.l ll Coke, 54a. The word "prena" �n 
some translations is erroneously rendered 
"fault." 

IM PERIUM. The right to command, which 
includes the right to employ the force of the 
state to enforce the laws. This is one of the 
principal attributes of the power of the execu
tive. 1 Toullier, no. 58. 
IMPERSONALITAS. Lat. Impersonality. A 
mode of expression where no reference is 
made to any person, such as the expression 
"td dicitur," (as is said.) Co. Litt. 352b. 

Impersonalitas non conclu dit neo tigat. Co. 
Litt. 3'52b. Impersonality neither concludes 
nor binds. 

IMPERTINENCE. Irrelevancy ; the fault of 
not properly pertaining to the issue or pro
ceeding. The introduction of any matters in
to a bill, answer, or other pleading or pro
ceeding in a suit, which are not properly be
fore the court for decision, at any particular 
stage of the suit. Story, Eq. PI. § 266 ; Har
rison v. Perea, 168 U. S. 311, 18 Sup. Ct. 129, 
42 L. Ed. 478. 

In Practice 
A question propounded to a witness, or evi

dence offered or sought to be elicited, is called 
"impertinent" when it has no logical bearing 
upon the issue, is not necessarily connected 
with it, or does not belong to the matter in 
hand. On the distinction between pertinency 
and relevancy, we may quote the following 
remark of Dr. 'Wharton : "Releva1wy is that 
which conduces to the proof of a pertinent 
hypothesis ; a pertinent hypothesis being one 
which, if sustained, would logically influence 
the issue." 1 Whart. E'V. § 20. 

Roman emperors, and also of the Kings of IMPERTINENT. 
England before the Norman conquest. Cod. 
1, 14, 12 ; 1 BI. Comm. 242. See Emperor. In Equity Pleading 

IMPERFECT. As used in various legal com
pound terms, this word means defective or 
incomplete ; wanting in some legal or formal 
requisite ; wanting in legal sanction or ef
fectiveness ; as in 'speaking of imperfect "ob
ligations," "ownerShip," "rights," "title," 
"usufruct," or "war." See those nouns. 

Imperii majestas est tute,lre salus. Co. Litt. 64. 
The majesty of the empire is the safety of its 
protection. 

IMPERITIA. Lat. Unskillfulness ; want of 
skill. 

Imperitia culpre adnumeratur. Want of skill 
is reckoned as culpa ; that is, as blamable 
conduct or neglect. Dig. 50, 17, 132. 

That which does not belong to a pleading, 
interrogatory, or other proceeding ; out of 
place ; superfluous ; irrelevant. Chew v. 
Eagan, 87 N. J. Eq. 80, 99 A. 611 ; Huffman 
v. State, 183 Ind. 698, 109 N. E. 401, 402. 

At Law 
A term applied to matter not necessary to 

constitute the cause of action or ground of 
defense. Cowp. 683 ; 5 East, 275 ; Tucker v. 
Randall, 2 Mass. 283. It constitutes surplus
age, (which see.) 

IMPESCARE. In old records. To impeach 
or accuse. Impe8catu8, impeached. Blount. 

IMPETITIO VASTI. Impeachment of waste, 
(q. v.) 

Imperitia est maxima mechanicorum pama. Un- IMPETRARE. In old English practice. To 
skillfulness is the greatest punishment of obtain by request, as a writ or privilege. 
mechanics ; [that is, from its effect in making Bract. fols. 57, 172b. This application of the 
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word seems to be derived from the ci'Vil law. 
Calvin. 

IMPETRATION. In old English law. The 
obtaining anything by petition or entreaty. 
Particularly, the obtaining of a benefice from 
Rome by solicitation, which benefice belonged 
to the disposal of the king or other lay patron. 
Webster ; Cowell. 

IMPIER. Umpire, (q. 1.).) 

IMPIERMENT. Impairing or prejudicing. 
Jacob. 

IMPIGNORATA. Pledged ; given in pledge, 
(pigno-ri data ;) mortgaged. A term applied 
in Bracton to land. Bract. fol. 20. 

IMPIGNORATION. The act of pawning or 
putting to pledge. • 

Impius et crudeUs judioandus est qui libertati 
non favet . .  He is to be judged impious and 
cruel who does not favor liberty. Co. Litt. 
124. 

IMPLACITARE. Lat. To implead ; to sue. 

IMPLEAD. In practice. To sue or prosecute 
by due course of law. People v. Clarke, 9 N. 
Y. 368; 

IMPLEADED. Sued or prosecuted ; used 
particularly in the titles of causes where there 
are several defendants ;  as "A. B., impleaded 
with C. D." 

IMPLEMENTS. Such things as are used or 
employed for a trade, or furniture of a house. 

'Coolidge v. Choate, 11 Metc. (Mass.) 82. 
. Whatever may supply 'Wants ; particularly 
applied to tools, utensils, vessels, instruments 
of labor ; as, the implements of trade m' of 
husbandry. Goddard v. Chaffee, 2 Allen 
(Mass.) 395, 79 Am. Dec. 700 ; Sallee v. Wa
ters, 17 Ala. 486 ; Rayner v. Whicher 6 
Allen (Mass.) 294 ; In re Slade's Estate, 122 
Oal. 434, 55 Pac. 158 ; Chicago, M. & St. P. 
Ry. 00. v. Powell County, 76 Mont. 596, 247 
P. 1006, 1097 ; Busse v. Murray Meat & Live 
Stock Co., 45 Utah, 596, 147 P. 626, 628 ; Seiler 
v. Buckholdt (Tex. Civ. App.) 29S S. W. 210. 

IMPLICATA. A term used in mercantile 
law, derived from the Italian. In order to 
avoid the risk of making fruitless voyages, 
merchants have been in the habit of receiving 
small adventures, on freight, at so much per 
cent., to which they are entitled at all events, 
even if the adventure be lost ; and this is 
called "implioata." Wharton. 

IMPLICATION. Intendment or inference as 
distinguished from the actual expression �f a 
thing in words. . In a will, an estate may pass 
by mere implication, without any express 
'Words to direct its course. 2 BI. Comm. 381. 

924 
In construing a will conjecture must not be �'1k

en for implication ; but necessary implication 

means, not natural necessity, but so strong a prob

ability of intention that an intention contrary to 
that which is imputed to the testator cannot be sitp-

p<>sed. 1 Yes. & B. 466. 

"Implication" is also used in the sense of 
"inference ;" i. e., where the existence of an 
intention is inferred from acts not done for 
the sole purpose of communicating it, but for 
some other purpose. Sweet. 

N ece8sary implication 

In construing a will, necessary implication means 

not natural necessity, but so strong a probability 

of intention that an intention contrary to that which 

is imputed to the testator cannot be supposed. Wil

kinson v. Adam, 1 Yes. & B. 466 ; Gilbert v. Crad
dock, 67 Kan. 346, 72 P. 869 : Whitfield v. Garris, 134 
N. C. 24, 45 S. E!, 904. 

IMPLIED. This word is used in law as con
trasted with "express ;"  i. e., where the in
tention in regard to the subject-matter is not 
manifested by explicit and direct words, but 
is gathered by implication or necessary deduc
tion from the circumstances, the general lan
guage, or the conduct of the parties. 

As to implied "Abrogation," "Agreement," 
"Assumpsit," "Conditi6n," "Confession," 
"Consent," "Consideration," " Contract," 
"Oovenant," "Dedication," "Easement," "In
vitation," "!falice," "Notice," "Obligation," 
"Powers," "Trust," "Gse," "Waiver," and 
"Warranty," see those titles.· 

IMPORTATION. The act of bringing goods 
and merchandise into a country from a for
eign country. Cunard Steamship Co. v. Mel
lon, 262 U. S. 100, 43 S. Ct. 504, 67 L. Ed. 
894, 27 A .. L. R. 130,6 ; United States v. Gully 
(D. C.) 9 F.(2d) 959. 

IMPORTED. This 'Word, in general, has the 
same meaning in the tariff laws that its 
etymology shows, in po-rto, to carry in. To 
"import" is to 'bear or carry into. An "im
ported" article is one brought or carried into 
a country from ahroad. The Conqueror, 49 
Fed. 99. See Imports. 

IMPORTS. Importations ; goods or other 
property imported or brought into the coun
try from a foreign country. 

IMPORTUNITY . Pressing solicitation ; 
urgent request ;  application for a claim or 
favor which is urged with troublesome j.re
quency or pertinacity. Webster. 

I MPOSE. To levy or exact as ,by authority ; 
to lay as a burden, tax, duty or charge. State 
v. Nickerson, 97 Neb. 837, 151 N. W. 981, 982 ; 
National Bank of Oommerce in St. Louis v. 
Allen (C. C .. A.) 226 F. 472, 477. 

An inference ot something not directly declared, I MPOSITION. An impost ; tax ; contribu-
but arising from what 18 admitted or expressed. tion. Paterson v. Society, 24 N. 1. Law, 400 ; 
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Singer Mfg. Co. v. Heppenheimer, � N. 
Law, 633, 34 At!. 1061, 32 L. R. A. 643. 

J. ' his dominions from foreign nations. It may in some 
sort be distinguished from customs, because cus
toms are rather that profit the prince maketh of 
'wares shipped out ; '

:ret they are frequently con
founded. Cowell. , 

IMPOSS I BI LITY. That which, in the con
stitution and course of nature or the law, no 
man can do or perform. See Klauber v. San 
Diego Street-Car. Co., g,5 Cal. 353, SO Pac. 
555 ; Reid v. Alaska Pa.cking Co., 43 Or. 429, 
73 Pac. 337. 

Impossibility is of the following several 
sorts: 

An act is physically impossible when it is 
contrary to the course of nature. Such an 
impossibility may be either absolute, i. e., im
possible in any case, (e. g., for A. to reach the 
moon,) or relative, (sometimes called "impos
sibility in fact,") i. e., arising from the cir
cumstances of the case, (e.. g., for A. to make 
a payment to B., he being a deceased person.) 
To the latter class belongs what is sometimes 
called "practicaZ impOSSibility," which exists 
when the act can be done, but only at an ex
cessive or unreasonable cost. An act is legal
Zy or juridically impossible when a rule of law 
makes it impossible to do it ; e. g. , for A. to 
make a valid will before his majority. This 
class of acts must not be confounded with 
those which are possible, although forbidden 
by law, as to commit a theft. An act is logi
cally impossible when it is contrary to the 
nature of the transaction, as where A. gives 
property to B. expressly for his own benefit, 
on condition that he transfers it to C. Sweet. 

Impossibilium nulla o,bligatio est. There is no 
obligation to do impossible things. Dig. 50, 
17, 185 ; Broom, Max. 249. 

IMPOTENCE. In medical jurisprudence. In
ability to copulate. Properly used of the 
male; but it has also been used synonymously 
with "sterility." Griffeth v. Griffeth, 162 Ill. 
368, 44 N. E. 820 ; Payne v. Payne, 46 Minn. 
467, 49 N. W. 230, 24 Am. St. Rep. 240 ; 
Kempf v. Kempf, 34 Mo. 213; TUrney v. 
Avery, 92 N. J. Eq. 473, 113 A. 710; Kirsch
baum v. Kirschbaum, 92 N. J. Eq. 7, 111 A. 
697, 699 ; Carmichael v. Carmic1!ael, 106 Or. 
198, 211 P. 916, 9108 ; Smith v. Smith, 206 Mo. 
App. 646, 229 S. W. 398 ; Heinemann v. Heine
mann, 245 P. 1082, 1083, 118 Or. 178. 

Impotentia excusat legem. Co. Litt. 29. The 
impossibility of doing what is required by the 
law excuses from the performance. 

IMPOTENTIAM, PROPERTY PROPTER. A 
qualified property, which may sUb'sist in ani
mals terce naturre on account of their inabil
ity, as where hawks, herons, or other birds 
.build in a person's trees, or conies, etc., make 
their nests or burrows in a person's land, and 
have young there, such person has a qualified 
property in them till they can fly or run 
away, and then such property expires. 2 
Steph. Comm. (7th Ed.) 8. 

IMPOUND. To shut up stray animals or dis
trained goods in a pound. Thomas v. Har
ries, 1 Man. & G. 703 ; Goodsell v. Dunning, 
34 Conn. 257 ; Howard v. Bartlett, 70 Vt. 314, 

IMPOSSIBLE CONTRACTS. An impossible 40 At!. 825; Chenango County Humane Soc. 
contract is one which the law will not hold v. Polmatier, 188 App. Div. 419, 177 N. iy. S. 
binding upon the parties, because of the nat- 101, 103. 
ural or legal impossibility of the performance To take into the custody of the law or of a 
by one party of that which is the considera- . court. Thus, a court will sometimes impound 
tion for the promise of the other. 7 'Va it, a suspicious document produced at a trial. 
Act. & Def. 124. 

Impossible contracts, which will be deemed 
void in the eye of the law, or of which the 
performance will ,be excused, are such con
tracts 'as cannot be performed, either because. 
of the nature of the obligation undertaken, 
or because of some supel"Vening event which 
renders the performance of the obligation 
either physically or legally impossible. 10 
Amer. & Eng. Enc. Law, 176. 

IMPOST'S. Taxes, duties, or impositions 
levied for divers reasons. And see �orl'is v. 
Boston, 4 Metc. (Mass.) 296 ; Pacific Ins. Co. 
v. Soule, 7 Wall. 435, 19' L. Ed. 95 ; Woodruff 
v. Parham, 8 Wall. 131, 19 L. Ed. 382 ; Dooley· 
v. U. S., 183 U. S. 151, 22 Sup. Ct. 62, 43 L. 
Ed. 128 ; Passenger Oases, 7 How. 407, 12 
L. Ed. 702 ; City of Madera v. Black, 181 Cal. 
306, 184 P. 397, 400 ; Crew Levick Co. v. 
Commonwealth of Pennsylvania, 245 U. S. 
29'2, 3S S. Ct. 126, 62 L. Ed. 295. 

Impost is a tax received by the prince for such 
merchandises as are brought into any haven within 

IMPRESCRIPTIBILITY. The state or qual
ity of being incapable of prescription; not 
of such a character that a right to it can be 
gained by prescription. 

IMPRESCRIPTIBLE RIGHTS. Such rights 
as a person may use or not, at pleasure, 8ince 
they cannot be lost to him by the claims of 
another founded on prescription. 

IMPRESSION, CASE OF FIRST. One with
out a precedent; one presenting a wholly new 
state of facts; one involving a question never 
before determined. 

IMPRESSMENT. A power possessed by the 
English crown of taking persons or property 
to aid in the defense of the country, with or 
without the consent of the persons concerned. 
It is usually exercised to obtain hands for 
the royal ships in time of war, by taking sea
men engaged in merchant vessels, (1 Bl. 
Comm. 420 ; Maud & P. Shipp. 123 ;) but 
in former times impressment of merchant 
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ships was also practiced. The admiralty is:" 
sues protections against impressment in cer
tain cases, either under statutes passed in 
favor of certain callings (e� fl., persons em
ployed in the Greenland fisheries) or volun
tarily. Sweet. 

IM PREST M ONEY. Money paid on enlisting 
or impressing soldiers or sailors. 

IM PRETIABI LI S. Lat. Beyond price ; in
valuable. 

1 M  PRt MATU R. Lat. Let it be printed. A 
license or allowance, granted by the consti
tuted autho�ities, giving permission to print 
and publish a book. This allowance was for
merly necessary, in England, before any book 
could lawfully be printed, and in some other 
countries is still required. 

I M PRI M ERE. To press upon ; to impress or 
press ; to imprint or print. 

IM PRI M ERY. In some of the ancient Eng
lish statutes this word is used to signify a 
printing-office, the art of printing, a print 
or impression. 

1 M  PR I M I S. Lat. In the first place ; first 
of all. 

IMPRI SON. To put in a prison ; to put in a 
place of confinement. 

. To confine a person, or restrai� his liberty, 
III any way. 

IM PRI SONMENT. The act of putting or 
confining a man in prison ; the restraint of 
a man's personal liberty ; coercion exercised 
upon a person to prevent the free exercise 
of his powers of locomotion. State v. Shaw, 
73 Vt. 149, 50 A. SG3 ; In re Langslow, 167 N. 
Y. 314, 60 N. E. 5130 ; In re Langan (C. C.) 
123 F. 134 ; Steere v. Field, 22 Fed. Cas. 
1221. 

It is not a necessary part of the definition 
that the confinement should be in a place 
usually appropriated to that purpose ; it may 
be in a locality used only for the specific 
occasion ; or it · may take place without the 
actual application of any physical agencies 
of restraint, (such as locks or bars,) but by 
verbal compulsion and the display of avail
abli€ force. See Pike v. Hanson, 9 N. H. 491. 

Any forcible detention of a man's person, or con
trol over his movements, is imprisonment. Lawson 
v. Buzines, 3 Har. (Del.) 416. 

False imprisonment 

The unlawful arrest or detention of a person wlth
o\lt warrant. or by an illegal warrant, or a warrant 
Illegally executed, and either in a. prison or a place 
used temporarily for that purpose, or by force and 
(lOnstraint without confinement. Brewster. v. Peo
ple, 183 Ill. 143. 65 N. E. 640 ; Miller v. Fano, 134 Cal. 
103, 66 P. 183 : Filer Y. Smith, 96 Mich. · 347, 55 N. W. 
999, 35 Am. St. Rep. 603 : Eberling v. State, 136 Ind. 
U7, 35 · N. E. 1023� False imprisonment eo�sists In 
the unlawful detention of the person of another, for 

926 
any length of time, whereby' he Is deprived of his 
personal liberty. Code Ga. 1882, § 2990 (Civ. Code 
1910, § 4447) ; Pen. Code Cal. § 236 ; Reilly v. U. S. 
Fidelity & Guaranty Co. (C. C. A.) 15 F. (2d) 314, 315 ; 
Mahan v. Adam, 124 A. 901, 004; 144 Md. 355 ; Wax 
v. McGrath, 151 N. E. 317, 318, 255 Mass. 340 ; James 
v. MacDougall & Southwick Co.,  2.35 P. 812, 813, 814, 
134 Wash. 314 ; United States v. Curran (C. C. A. ) 
297 F. 946, 950, 36 A. L. R. 877 : Brinkman v. Droles
baugh, 97 Ohio St. 171, 119 N. Eo. 451, 452, L. R. A. 
1918F, 1132 ; Weiler v. Herzfeld-Phillipson Co., 189 
Wis. 554, 208 N. W. 599, 601 ; Grebe v. State, 113 Neb. 
327, 202 N. W. 909, 911 ; Gariety v. Fleming, 121 Kan. 
42, 245 P. 1054, 1055 ; Waters v. National Woolen 
Mills, 142 Ga. 133, 82 S. Eo. 535, 536 ; S. H. Kress & 
Co. · v. Roberts, 143 Va. 71, 129 S. E. 244, 245 ; A. 
Harris & Co. v. Caldwell (Tex. Civ. App.) 276 S. W. 
298, 299. 

The term Is also used as the name of the action 
which lies for this species of injury. 3 Bl. Comm. 
138 ; Buttrey v. Wilhite, 208 Ala. 573, 94 So. 585. 

I M PR I STI.  Adherents ; followers. Those 
who side with or take the part of another, 
either in his defense or otherwise. 

I M PROBABLE. Unlikely to be true, or to 
occur, not to be readily believed. New York 
Li.fe Ins. Co. v. Holck, 59 Colo. 416, 151 P. 
916, 923. 

I M PROBATION. In Scotch law. An action 
brought for the purpose of having some in
strument declared false and forged. 1 Forb. 
Inst. pt. 4, p. 161. The 'verb "improve" (q.

-
v.) 

was used in the same sense . 

I M PROPER. Not suitable ; unfit ; not suit
ed to the character, time, and place. Palmer 
v. Concord, 48 N. H. 211, 97 Am. Dec. 605. 
Wrongful. 53 Law J. P. D. 65. 

I M PROPER FEUDS. These were derivative 
feuds ; as, for instance, those that were orig:. 
inally bartered and sold to the feudatory for 
a price, or were held upon ba�e or less honor
aule services, or upon a rent in lieu of mili

tary service, or were themselves alienahle 
without mutual license, or descended indif: 
ferently to males or females. Wharton. 

.
I I,VI PROPER I NFLUENCE. Undue influence, 
(q. v.). And see Millican v. MilliGan, 24 Tex. 
446. 
I M PROPER NAVIGATI ON. Anything im
properly done with the ship or part of the 
ship in the course of the voyage. L. R. 6 C. 
P. 563. See, also, 53 Law J. P. D. 65. 

IM PROPRIATI ON. In ecclesiastical law. 
The annexing an ecclesiastical benefice to the 
use of a lay person, whether individual or 
corporate, in the same way as appropriation 
is the annexing of any such benefice to the 
proper and perpetual use of some . spiritual 
corporation, whether sole or aggregate, to en
joy forever. Brown. 

IMPROPRIATE .RECTOR. In eccle�iastical 
law . .  Commonly signifies a lay rector as op
posed .. to a . spiritual rector ; just as lm-
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propriate tithes are tithes in the hands of a 
lay owner, as opposed to appropriate tithes, 
which are tithes in the hands of a spiritual 
owner. Brown. 

IMPROVE. In Scotch law. To disprove ; 
to invalidate or impeach ; to prove false or 
forged. 1 Forb. Inst. pt. 4, p. 162. 

To improve a lease means to grant a lease 
of unusual duration to encourage a tenant, 
when the soil is exhausted, etc. Bell; Stair, 
Inst. p. 676, § 23. 

To meliorate, make better, mend, repair, 
as to "improve" a street by grading, parking, 
curbing, paving, etc. Des Moines City Ry. 
v. City of Des Moines., 205 Iowa, 495, 216 N. 
W. 284, 287 ; Woods v. Postal Telegraph
Cable Co., 20.5 Ala. 236, 87 So. 681, 684, 27 
A. L. R. 834 ; Royal v. City of Des Moines, 
195 Iowa, 23, 191 N. W. 377, 383. 

IM PROVED. Improved land is such as has 
been reclaimed, is used for the purpose of 
husbandry, and is cultivated as such, whether 
the appropriation is for tillage, meadow, or 
pasture. "Improve" is synonymous with 
"cultivate." Clark v. Phelps, 4 Cow. (N. Y.) 
190. 

IM PROVEMENT. A valuable addition made 
to property (usually real estate) or an amelio
ration in its condition, amounting to more 
than mere repairs or replacement of waste., 
costing labor or capital, and intended to en
hance its value, beauty or utility or to adapt 
it for new or further purposes. Spencer v. 
Tobey, 22 Barb. (N. Y.) 269 ; Allen v. McKay, 
120. Cal. 332, 52 P. 828 ; Simpson v. Robin
son, 37 Ark. 132 ; Lanier v. Lovett, 25 Ariz. 
54, 213 P. 391, 3H4 ; O'Neill v. Lyric Amuse� 
ment Co., 119 Ark. 454, 178 S. W. 406, 40.8 ; 
Realty Dock & Improvement Corp. v. Ander
son, 174 Cal. 672, 164 P. 4, 7 ;  Behrens v. 
Kruse, 121 Minn. 479, 140. N. W. 114, 117 ; 
Gale v. Hopkins, 165 Minn. 177, 206 N. W. 
164, 165 ; Anderson v. Sutton, 301 Mo. 50., 
254 S. W. 854, 857 ; People v. Clark, 296 Ill. 
46, 129 N. E. 583, 58S ; McCormick v. Al
legheny County, 263 Pa. 146, 100 A. 203 ; 
Me;yer v. City St. Improvement Co., 164 Cal. 
645, 130. P. 215, 216 ; Kohn v. City of Mis
soula, 50 Mont. 75, 144 P. 10.87, 10.89 ; South 
Park Com'rs v. Wood, 270. Ill. 263, 110. N. E. 
349, 354 ; McGovern v. Inhabitants of City 
of Trenton, 84 N. J. Law, 237, 86 A. 539, 540 ; 
City of Rosswell v. Batemen, 20 N. M. 77, 
146 P. 950., 954, L. R. A. 1917D, 365, Ann. 
Cas. 1918D,. 426. 

In American Land Law 

An act by which a locator or settler ex
presses his intention to cultivate or clear 
certain land ; an act expressive of the actual 
possession of land ; as by erecting a cabin, 
planting a corn-field, deadening trees in a 
forest ; 01' by merely marking trees, or even 
by piling up a brush-heap. Burrill. And · see 

In re . Leet Tp. Road, 159 Pa. 72, 28 A. 238 ; 
Bixler v. Baker, 4 Bin. (Pa.) 217. 

An "improvement," under our land system, does 
not mean a general enhancement of the value of the 
tract from the occupant's operations. It has a more 
limited meaning, which has in view the population 
of our forests, and the incroose of agricultural p'rod
ucts. All works which are directed to the creation 
of homes for families, or are substantial steps 
towards bringing lands into cultivation, have in 
their results the special character of "improve
ments," and, under the land laws of the United 
States and of the several states, are encouraged. 
Sometimes their minimum extent is defined as requi
site to convey rights. In other cases not. But the 
test which runs through all the cases is always 
this : Are they real, and made bona fide, in accord
ance with the policy of the law, or are ,they only 
colorable, and made tor the purpose of fraud and 
speculation ? Simpson v. Robinson, 37 Ark. 137. 

I n the Law o'f Patents 
An addition to, or modification of, a pre

vious invention or discovery, intended or 
claimed to increase its utility or value. See 
2 Kent, Comm. 366--372. And see Geiser Mfg . .  
Co. v. }j'rick Co. (C. C.) 92 F. 191 ; Joliet Mfg. 
Co. v. Dice, 105 Ill. 650 ; Schwarzwaelder 
v. Detroit (C. C.) 77 F. 891 ; Reese's Appeal, 
122 Pa. 392, 15 A. 80.7 ; Rheem v. Holliday, 
16 Pa. 352 ; Allison Bros. Co. v. Allison, 144 
N. Y. 21, 38 N. E. 956 ; Volk v. Volk Mfg. Co., 
101 C.onn. 594, 126 A. 847, 849. It includes 
two necessary" ideas : the idea .of a complete 
and practical operative art or instrument 
and the idea of some change in su�h art or 
instrument not affecting its essential charac
ter but enabling it to produce its appropriate 
results in a more perfect or economical man
ner. Rob. Pat. § 210.. 

In General 
-Local improvement. By common usage, es
pecially as evidenced by the practice .of courts 
and text-writers, the term "local improve
ments" is employed as signifying improve
ments made in a particular locality, by which 
the real property adjOining or near such lo
cality is specially benefited, such as the im
provement of highways, grading, paving, 
curbing, laying sewers, etc. Illinois Cent. R. 
Co. v. Decatur, 154 Ill. 173, 38 N. E. 626 ; 
Rogers v. St. Paul, 22 Minn. 50.7 ; Crane v. 
Siloam Springs, 67 Ark. 30., 55 S. W. 955 ; 
New York L. Ins. Co. v. Prest (C. C.) 71 F. 
816 ; In re Western Ave., 93 Wash. 472, 161 
P. 381, 384 ; Ewart v. Village of Western 
Springs, 180 Ill. 318; 54 N. E. 478 ; Ryder's 
Estate v. City of Alton, 175 Ill. 94, 51 N. E.  
821 ; Smith v .  City of Seattle, 25 Wlish. 30.0, 
65 P. 612 ; Cook v. Slocum, 27 Minn. 509, 8 
N. W. 755 ; Walters v. City of T'ampa, 88 
Fla. 177, 101 So. 227, 228. 
IMPROVEM ENTS. A term used in leases, 
of doubtful meaning. It would seem to apply 
principally to buildings, though generally it 
extends to the amelioration of every descrip
'tion of property, whether real or personal ; ·  



IMPROVIDENCE 

but, when CGntained in any document, its 
meaning is generally explained by Gther 
WGrds. 1 Chit. Gen. Pro 174. 

IMPROVIDENCE, as used in a statute ex
cluding one fGund incompetent to' execute 
the duties of an administratGr by reason of 
improvidence, means that want of care �nd 
foresight in the management of property 
which WGuid be likely to render the estate 
and effects Gf the intestate unsafe, and lia
ble to be lost Gr diminished in value, in case 
the administratiGn should be committed to' 
the improvident perSGn. Coope V. Lowerre, 
1 Barb. Ch. (N. Y.) 45 ; In re Flood's Will, 
236 N. Y. 408, 140 N. E. 936, 937 ; Nichols 
v. Smith, 186 Ala. 587, 65 SO'. 30, 31 ; In 
re Brinckmann's Estate, 152 N. Y. S. 542, 
543, 89 Misc. 41 ; In re Fulper's Estate, 99 
N. J. Eq. 293, 132 A. 834, 843. 

I MPROVIDENTLY. A judgment, decree, 
rule, injunctiGn, etc., when given or rendered 
without adequate cGnsideration by the court, 
or without proper information as to all the 
circumstances affecting it, Gr based upon a 
mistaken assumptiGn or misleading informa
tiGn Gr advice, is sGmetimes said to have been 
"improvidently" given or issued. 

IMPRUIARE. In Gld records. To improve 
land. Impruiamentum, the improvement so 
made Gf it. Cowell. 

IMPUBES. Lat. In the civil law. A minor 
under the age Gf puberty ; a male under four
teen years Gf age ; a female under twelve. 
Calvin. ; Mackeld. Rom. Law, § 138. 

IMPULSE. As to "irresistible" or "uncon
. trGllable" impulse, see Insanity. 

I m p unitas contin u u m  affectu m trib u it delin 
quendi .  4 Ooke, 45. Impunity confirms the 
disposition to' commit crime. 

I m p un ities sem per ad deteriora i nvitat. 5 
CGke, 109. Impunity always invites to great
er crimes. 

IMPUNITY. Exemption Gr protection from 
penalty Gr punishment. DillGn V. Rogers, 36 
Tex. 153. 

IMPUTATIO. Lat. In the civil law. Legal 
liability. 
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IMPUTED I<NOWLEDGE. This phrase is 
sometimes used as equivalent to "implied no
tice," i. c., knowledge attributed or charged to' 
a person (often contrary to' the fact) because 
the facts in question were Gpen to his discov
ery and it was his dpty to' inform himself as to 
them. See Roche V. Llewellyn Iron Works 
Co., 140 Cal. 563, 741 P. 147. 

I MPUTED NEGLIGENCE. Negligence which 
is not dir,ectly attributable to the person him
self, but which is the negligence of a person 
whO' is in privity with him, and with whose 
fault he is chargeable. Smith v. RailrGad 
Co., 4 App. Div. 493, 38 N. Y. S. 666. 

IMPUTED NOTICE. Information as to' a giv
en fact or circumstance charged or attributed 
to' a person, and affecting his rights or CGn
duct, Gn the ground that actual notice was 
was given to' some person whose duty was to' 

I report it to the person to' be affected, as, his 
agent or his attorney Gf record. 

I N. In the law Gf real estate, this preposi
tion has always been used to denote the fact 
Gf seisin, title, Gr possession, and apparently 
serves as an elliptical expression fGr SGme 
such phrase as "in pGssession," or as an ab
breviation fGr "intitled" Gr "invested with ti
tle." Thus, in the old bOGks, a tenant is said 
to' be "in by .lease Gf his lessor." Litt. § 82. 

An elastic preposition in Gther cases, ex .. 
pressing relation of presence, existence, situ
atiGn, inclusion, action, etc. ; alsO' meaning 
for, in and about, Gn, within, etc., accGrding to' 
cGntext. Hill V. Wilson, 108 Or. 621, 216 P. 
751, 756 ; Grainger & CO. V. J Ghnson (C. O. A.) 
286 F. 833, 834, 33 A. L. R. 315 ; Schaefer v. 
Houck, 183 App. Div. 283, 171 N. Y. S. 146, 
147 ; Schmohl v. Travelers' Ins. Co. (MG. App.) 
189 S. W. 597, 600 ; Turner v. Fidelity & Cas
ualty 00. Gf New York, 274 Mo. 260, 202 S. W. 
1078, 1080, L. R. A. 1918E, 381 ; Mississippi 
Cent. R. Co. v. Pace, 109 Miss. 6-67, 68 SO'. 926, 
927 ; Ex parte Perry, 71 Fla. 250, 71 S o. 174, 
176 ; City of Blytheville v. Webb, 172 Ark. 
874, 290 S. W. 589, 590. 

IN ACTION. Attainable or recoverable by ac
tion ; not in possession. A term applied to 
property of which a party has not the posses
sion, but only a right t()l recover it by action. ' 
Things in action are rights of personal things, 
which nevertheless are not in possession. See 
Ohose in Action. 

IMPUTATION OF PAYMENT. In the civil IN ADVERSUM. AgaiI).st an adverse, unwill
law. The applicatiGn of a payment made by ing, or resisting party. "A decree not by con-
a debtor to his creditor. sent, but in aaversum." 3 Story, '318. 

IMPUTEDw As used in legal phrases, this I n  mdificiis lapis m ale posit us non est removen

words means attributed vicariously ; that is, dus. 11 Coke, 69. A stone badly placed in 
an act, fact, or quality is said to be "imputed" buildings is not to be remoVed. 
to a person when it is ascribed or charged to 
him, not because he is personally cognizant I N  }EQUA MAN U. In equal hand. Fleta, lib. 

or it or responsible for it, but because anoth- 3, c. 14, § 2. 

er person is, over whom he has control or for IN }EQUAL I JURE. In equal right ;" on an 
whose acts or knowledge he is responsible. ' equa�ity in point of right. 
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Iii' '. iequalJ 'JU ... ·mtlior est '  conditio possldentls. 
In [a case ofl equal right the . condition of the 
party in possession is the b�tter. Plowd. 296 ; 
Broom, Max. 713. 

IN ART ICULO MORTIS.. In the article ot 
death ; at the point of ¢eath. Jackson v. Vre- ' 
denbergh, 1 Johns. (N. Y.) 159.

' 

I n  atrooioribus delictis punitur affectus lioet 
non  sequatur' e·ffectus. 2 Rolle R. 82. In more 
atrocious crimes the intent is punished, though 
an effect does not follow. " 

I N  }EQUA L I  MANU.  In equal hand ; held 
equally or indifferently between two parties. 
Where an instrument was deposited by the 
parties to it in the hands of a third person, to 
keep on certain conditions, it was said to be 
held in requali manu. Reg. Orig. 28. 

In another's land. I N A L I  ENO SOLO. 
Steph. Comm. 20. 

I N AUTRE D R O I T. L. :Fr. In another's 
right. As representing another. An execu-

2 tor, administrator, or trustee sues in autre 
droit. 

I N  A L i a  LOCO. In another place. 

I n  alta prodition e  n ullus p otest esse accessorius 
sed! principalis so·lum modo. 3 Inst. 138. In 
high treason no one can be an accessary but 
only principal. 

I n ' alternativis electio e·st debitoris. 
natives the debtor has the election. 

In alter-

I n  ambigua voce legis ea p'oti us  acci pienda e·st 
signiflcatio qure vitio caret, p rreserti m cum etiam 
voluntas legis. ex hoc col l ig,i possit; In an am
biguous expression of law, that signification 
is to be preferred which is consonant with 
equity, especially when the spirit of the law 
can be collected from that. Dig. 1, ·3, 19 ; 
Broom, Max. 576. 

I n  ambiguis casibus se mper prresumitur pro 
rege. In doubtful cases the presumption is al
ways in favor of the king. 

I n  am big.uis orationibus maxi me sententia spec
tanda est ej us q u i  e·as p rot ulisset. In ambigu
ous expressions, the intention of the person 
using them is chiefly to be regarded. Dig. 
50, 17, 96 ;  Broom, Max. 567. 

I N  A M B I G U O. In doubt. 

I n  ambiguo sermone non utru mque d ici m us sed 
id duntaXat quod volum us. When the language 
we use is ambiguous, we do not use it in a 
double sense, but in the sense in which we 
mean it. Dig. 34. 5. 3 ;  2 De G. M. & G. 313. 
I n  A nglia non  est interregn u m .  In England 
there is no interregnum. Jenk. Cent. 205 ; 
Broom, Max. 50. 

I N  APERTA LUCE. In open daylight ; in the 
day-time. 9 Coke, 65b. 

I N  A P I C I B US J U R I S. Among the subtleties 
or extreme doctrines of the law. 1 Kames, 
Eg. 190. See Apex Juris. 

I N  A RB I T R I U M  J U D I C I S. At the pleasure 
of the judge. 

I N  A R CTA ET SALVA C USTO D I A. In close 
and safe custody. 3 Bl. Comm. 415. 

I N BANCO . . In bank ; in the bench. A term 
applied to proceedings in the court in bank, 
as distinguished from the proceedings at nisi 
prlus. Also, in the English court of common 
bench. 

I N  B E I N G. In existence or life at a given 
moment of time, as, in the phrase "life or . 
lives in being" in the ru1e against perpetuities. 
An unborn child may, in some circumstances 
be considered as "in being." Phillips v. Her
ron, 55 Ohio St. 478, 45 N. E. 720 ; Hone 'y. 
Van Schaick, 3 Barb. Ch. (N. Y.) 509. 

I N BLA N K. A term applied to the indorse
ment of a bill or note "vhere it consists mere
ly of the indorser's name, without restriction 
to any particular indorsee. 2 Steph. Oomm. 
164. 

I N  BO N I S. Among the goods or property ; in 
actual possession. lust. 4, 2, 2. In bonis de
functi, among the goods of the deceased. 

I N  BU LI{. As a whole ; as an entirety, with
out division into items or physical separa
tion in packages or parcels. Standard Oil Co. 
v. Com., 119 Ky. 75, 82 S. W. 10.22 ; Fitz Henry 
v. Munter, 33 Wash. 629, 74 P. 100.3 .; State Y. 
Smith, 114 Mo. 180, 21 S. W. 49'3 ; Feldstein 
v. Fusco, 20.5 App. " Div. 806, 20.1 N. Y. S. 4, 5 ; 
Marlow v. Ringer, 79 W. Va. 568, 91 S. E. 386, 
388, L. R. A. 1917D, 619 ; Mott v. Reeves, 125 
Misc. 511, 211 N. Y. S. 375, 380 ; Fiske Rubber 
Co. v. Hayes Motor Car Co., 131 Ark. 248, 
199 S. W. 96 ; In re Lipman (D. C.) 20.1 F. 169, 
173. 

I N  CAM ERA. In chambers ; in private. A 
cause is said to be heard in camera either 
when the hearing is had before the judge in 
his private room or when all spectators are 
excluded from the court-room. 

I N  CAP I TA. To the heads ; by heads or polls. 
Persons succeed to an inheritance in capita 
when they individually take equal shares. So 
challenges to individual jurors are challenges 
in capita, as distinguished from challenges to 
the array. 

I N CAP I TE. In chief. 2 BI. Comm. 60. Ten
I N  A RT I C ULO. In a moment ; immediately. ure in capite was a holding directly from the 
Cod. 1, 34, 2. king. 

BL.LAw DICT. ('3·D ED.)--59 



IN CASE 

I N CASE. If, in the event. Barmore v. Dar
ragh (Tex. Oiv. App.) 231 s. W. 472, 478. 

I n  casu extrem re  necessitatis om n ia  sunt com
m u n ia. Hale, P.  C. ·54. In cases of extreme 
necessity, everything is in common. 
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I N  C O NS I D E RAT I O N E  P RJEM I SSO RUM. 
In consideration of  the premises. 1 Strange, 
535. 

I N  C O NS I M I L I CASU. See Consimili Casu. 

I n  consi mi l i  casu, consi m i le' debet esse' remedi
IN CASU PROV I SO. In a (or the) case p'ro- u m. Hardr. 65. In similar cases the remedy 
vided. In tali oasu eilitttm et pro1Jisum, in should be similar. 
such case made and provided. Townsh. PI. 
164, 165. I N  CO NSPECTU EJUS. In his sight or view. 

12 Mod. 95. 
IN CAUSA. In the cause, as distinguished 
from in initiaZibus (q. v.) A term in Scotch 
practice. 1 Brown, Ch. 252. 

I N C H I E  F. Principal ; primary ; directly ob
taiI1ed. A term applied to the evidence ob
tained from a witness upon his examination 
in court by the party proclucing him. 

Tenure in chief, or in calJite, is a holding 
directly of the king or chief lord. 

I n  civil ibus rnin iste,ri u m  e,xcusat, in  cr'im i nalibus 
non ite m .  In civil matters agency (or service) 
excuses, but not so in criminal matters. I.·offt, 
228 ; Tray. Lat. Max. 243. 

. 

I n  claris non  est locus conject uris. In things 
obvious there is no room for conjecture. 

I n  consuetudin ibus, non d iuturnitas tem p o'ris sed 
solid itas rationis e's,t cOl1s,ide'randa. In customs, 
not length of time, but solidity of reason, is 
to be considered. Co. JJitt. 141a. The antiq
uity of a custom is to be less regarded than 
its reasonableness. 

I N  CONT I NENT I .  Immediately ; without any 
interval or intermission. Calvin. Sometimes 
written as one word "'incontinenti." 

I n  contractibus, benigna ;  in testamentis, be,n ig
n ior'; in  restitutionibus, benignissima interpre
tatio facienda est. Co. Litt. 112. In contracts., 
the interpretation is to be liberal ; in wills, 
more liberal ; in restitutions, most liberal. 

I N  C O M M ENDAM. 
commended living. 
Commenda. 

I n  oontractibus, rei ve'ritas potius  quam scrip
In commendation ; as  a t u ra p'erspici debet. In contracts, the truth of 
1 Bl.  Comm. 393. See the matter ought to be regarded rather than 

the writing. Cod. 4, 22, 1. 
A term applied in Louisiana to a limited 

partnership, answering to the French "en 
commandite." Civil Code La. art. 2810. 

I n com m odato halO pactio, ne dolus prrestet ur, 
rata non est. In the contract of loan, a stip
Ulation not to be liable for fraud is not valid. 
Dig. 13, 7, 17, Pl'. 
I N  COM M O N .  Shared in respect to title, use, 
or enjoyment, without apportionment or divi
sion into individual parts ; held by several 
for the equal advantage, use, or enjoyment of 
all. See Hewit v. Jewell, 59 Iowa, 37, 12 N. 
w. 738 ; Chambers v. Harrington, 111 U. S. 
350, 4 S. Ot. 428, 28 L. Ed. 452 ; Walker v. 
Dunshee, 38 Pa. 439'. 

I N  COM M U N I .  In common. Fleta, lib. 8, c. 
4, § 2. 

I N  C O N J U N CT I ON W I T H.  In association 
with. Blaisdell v. Inhabitants of Town of 
York, 110 Me. 500, 87 A. 361, 370. 

I n  contractibus, tacite insurt [ven iunt] qure 
sunt moris et  consuetudinis. In contracts, mat
ters of custom and usage are tacitly im
plied. A contract is understood to contain 
the customary clauses, although they are not 
expressed. Story, Bills, § 143 ; 3 Kent, Comm. 
260, note ; Broom, Max. 842. 

I n  contrahe,nda ve,nditione, ambi g u u m  paotu m 
contr'a venditorem i nterpretandum est. In the 
contract of sale, an ambiguous agFeement is 
to be interpreted against the seller. ,Dig. 50, 
n, 172. See Id. 18, 1, 21. 

I n  conventionibus, contrahenti u m  vol untas po
tius q uam ve,rba spectari placuit. In agree
ments, the intention of the contracting par
ties, rather than the words used, should be 
regarded. Broom, Max. 551 ; Jackson v. Wil
kinson, 17 Johns. (N. Y.) 150. 

I N  CORPO R E. In body or substance ; in a 
material thing or object. 

I N  CRAST I NO .  9n the morrow. In vrastino 
Animarutn, on the morrow of All Souls. 1 Bl. 
Oomm. 342. 

I n  conj u nctivis, o'portet utram que partem esse 
veram. In conjunctives it is necessary that 
each part be true. Wing, Max. 13, max. 9. In 
a condition consisting of divers parts in the 
copulative, both parts must be performed. 

I n  cri min,al ibus, p roba.tiones debent esse luoe 
I N  CONSI D ERAT I O N E  I N D E. In considera- clariore's. In criminal cases, the proofs ought 
tion thereof. 3 Salk. 64, pI. 5. to be clearer than light. 8 Inst. 210. 

I N  CONSI DERAT I O N E  LEG I S. In consid" 
eratioll '(k'contemplation of law ; in abeyance. 
Dyer, l00b. 

I n  crim inalibus, sufflcU generalis m alitia inten
tionis, cum facto pa.ris gr'adus. In criminal 
matters or cases, a general malice of intention 

BL.LA w DICT. (3D En.) 
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is sufficient .. Aif united] with an act of equal I N ., DUPLO. In double. Damna in duplo, 

o.r co.rresponding degree. Bac. Max. p,. 65, reg. double damages. Fleta, lib. 4, c. 10, § 1. 
15 ; Broom, Max. 323. 

I N  EAD E M  CAU8A. In the same state or 
In cl"iminalibus, voluntas I"eputabitul" pro facto. condition. Calvin. 
In criminal acts, the will will be taken for the 
deed. 3 Inst. 106. I N  E M U LAT I O N E M  V I C I N I .  In envy or 

hatred of a neighbor. Where an act is done, 
I N  C UJ U S  R E I  T EST I M O N I U M .  In testimo.- or action brought, solely to. hurt o.r distress 
ny whereof. The initial words of the conclud- another, it is said to. be in emulati01'Jem vicini. 
ing clause of ancient deeds in Latin, literally 1 Kames, Eq. 56. 
transla ted in the English forms. 

In eo quod plus s it, semper inest et minus. In 
I N  C USTO D I A  LEG I S. In the custody o.r the greater is always included the less also. 
keeping of the law. 2 Steph. Comm. 74. Dig. 50, 17, 110. 

' 

I N  D EL I CTO. In fault. See In .Pari De
licto, etc. 

I N  D I E M . , For a day ; for the space of a 
day. Calv�n. 

In d isjunctivis suffi cit alteram partem esse vel"
am. In disjunctives it is sufficient that ei
ther part be true. Wrhere a condition is in 
the disj unctive, it is sufficient if either part 
be performed. Wing. Max. '13, max. 9 ;  
Broom, Max. 592 ; 7 East, 272. 

I N  D O M I N I CO. In demesne. In domin.ico 
8UO ut  de feodo, in his demesne as of fee. 

I N  EQU I TY. In a court of equity, as distin
guished from a court of law ; in the purview, 
consideration, or contemplation of equity ; 
according to the doctrines of equity. 

I N  ESSE. In being. Actually existing. Dis
tinguished from in p08se, which means "that 
which is not, but may be." A child before 
birth is in p088e; after birth, in e88e. 

I N  EST DE J U R E. (Lat.) It is implied of 
right or by law. 

I N  EV I D EN C E. Included in the evidence al
ready adduced. The "facts in evidence" are 
such as have already been proved in the 

I N  D O RSO. On the back. 2 Bl. Oomm. 468 ; 
cause. 

2 Steph. Comm. 164. In dor80 recordi, on the I N  EXCAM B I O. In exchange. Formal 
back of the record. 5 Ooke, 45. Hence the words in old deeds of exchange. 
English indorse, indo1"8en1£nt, etc. 

In dubiis, benigniol"a pl"mferenda sunt. In 
doubtful cases, the more favorable views are 
to be preferred ; the more liberal interpreta
tion is to be followed. Dig. 50, 17, 56 ; 2 
Kent, Comm. 557. 

In dubiis, magis d'ignum est accipiendum. 
Branch, Princ. In doubtful cases, the more 
worthy is to be accepted. 

I n  dubiis, non pl"resumitur PI"O testamento. In 
cases of doubt, the presumption is not in fa
vor of a will. Branch, Princ. But see Oro. 
Car. 51. 

I N  D U B I O. In doubt ; in a state of uncer
tainty, o.r in a doubtful case. 

I n  dubio, hmc legis constnmtio quam verba os
tendunt. In a case of doubt, tJ1at is the con
struction of the law which the words indicate. 
Branch, Prine. 

In d ub io ,  pars m itior est sequenda. In doubt, 
the milder course is to be followed. 

In dubio, pro lege fori .  In a doubtful case, 
the law of the forum is to be preferred. "A 
false maxim." Meili, Int. L. 151. 

tn dubio, sequendum quod tutius est. In doubt, 
the safer course is to be adopted. 

I N  EXEC U T I O N  AN D P U RSUAN C E  O F. 
Words used to express the fact that the in
strument is intended to earry into effect some 
other instrument, as in case of a deed in ex
ecution of a power. They are said to be 
synonymous witih "to effect the object of ;"  
U. S. v. Nunnemacher, 7 Biss. 129, Fed. Cas. 
No. 15,903. 

I N  EX I T U .  In issue. De materia. in exitu, 
of the matter in issue. 12 Mod. 372. 

In expositione instrume,ntorum, mala gram
matica, quod fiel"i potest, vitanda est. In the 
construction of instruments, bad grammar is 
to be avoided as much as possible. 6 Coke, 
39 ; 2 Pars. Cont. 26. 

I N  EXTENSO. In extension ; at full length ; 
from beginning to end, leaving out nothing. 

I N  EXT R E M I S. In extremity ; in the last 
extremity ; in the last iTIness. 2 Bl. Comm. 
375, 500 ; Prince v. Hazleton, 20 Johns. (N. 
Y.) 502, 11 Am. Dec. 307. Agen8 in extrem'i8, 
being in extremity. Bract. fol. 3'73b. Dec
larations in extremi8, dying declarations. 1 
Greenl. Ev. § 156 ; Wilson v. Boerem, 15 
Johns. (N. Y.) 2:86 ; State v. Burton, 111 S. 
C. 526-, 98 S. E. 856-, 863. In extremis does 
not always mean in articulo mortis. In re 
Mallery's Will, 217 N. Y. S. 489, 492, 127 :l\'lisc. 
784. 
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I N  FAC I E  C U R I IE. In the face of the court. I N  FORO. In a (or the) forum, COourt, 001' 
Dyer, 28. tribunal. 

I N  FORO C O NSCI ENT IIE. In the tribunal 
Oof conscience ; cOonscientiously ; considered 
from a mo-ral, rather than a legal, point of 
view. 

I N  FORO CONTENT I OSO. In the fOorum of 
COontention or litigation. 

I N  FAC I E  ECC LES IIE. In the face of the 
church. A term applied in the law of Eng
land tOo marriages, which are required to be 
solemnized in a parish cihurch or public chap
el, unless by dispensation or license. 1 Bl. 
Comm. 439 ; 2 Steph. Comm. 288, 289

'
. Ap

plied in Bracton to the old mode of confer
ring dower. Bract. fol. 92 ; 2 Bl. Comm. 133. 

I N  FORO ECCLES I AST I CO. In an ecclesi
I N  FAC I ENDO.  In doing ; in feasance ; in astical forum ; in the ecclesiastical court. 
the performance of an act. 2 Story, Eq. JUl'. Fleta, lib. 2, c. 5.7, § 13. 
§ }-308. 

I N  FORO SIECU LAR I .  In a secular forum 
I N  FACT. Actual, real ; as distinguished 001' court. Fleta, lib. 2, c. 57, § 14 ; 1 Bl. 
from implied or inferred: Resulting from the Oomm. 20. 
acts of parties, instead of from the act or in-
tendment of law. 

I N  F RA U D E M  CRED I T O R U M .  In fraud of 
creditors ; with intent to defraud creditOors. 

I N  FACTO. In fact ; in deed. In facto dicit, Inst. 1, 6, PI': 3. 

in fact says. 1 Salk. 22, pI. 1. 

I n  facto quod se habet ad bon u m  et m alum,  
m ag is de bono q uam de malo l ex  inte'ndit. In 
an act or deed which admits of being consid
ered as both good and bad, the law intends 
more from the good than frOom the b aq ;  the 
law makes the more favOorable construction. 
Co. Litt. 78b. 

I n  favorabi libus m agis attenditur q uod p rod,est 
q uam q uod' nocet. In things favored, what 
prOfits is more regarded than what preju
dices. Bac. Max. p. 57, in reg. 12. 

I N  F RA U D E M  LEG I S. In fraud of the law. 
3 Bl. Comm. 94. With the intent or view of . 
evading the law. Jackson v. Jackson, 1 
Johns. (N. Y.) 424, 432. 

I N  F U LL. Relating to the whole or full 
amount ; as a receipt in full. Complete ; 
giving all details. Bard v. Wood, 3 Metc. 
(Mass.) 75. 

I N  F U LL L I F E. Continuing in both physical 
and civil existence ;  that is, neither actually 
dead nor c-iviliter mortuus. 

I N  FAVOREM L l B ERTAT I S. 
liberty. 

In favor of I N  FUTU RO. In future ; at · a  future time ; 
the opposite of in prwsenti. 2 Bl. Comm. 
166, 175. 

I N  FAVO R E M  V I TIE. In favor of life. 

I n  favorem vitre, I ibertatis, et innocentire, om
nia  p rresum untur. In favor of  life, liberty, 
and innocence, every presumption is made. 
Lofft. 125. 

I N  FEODO.  In fee. Bract� fot 207 ; Fleta, 
lib. 2, c. 64, § 15. Seisitus in feodo, seised 
in fee, Fleta, lib. 3, c. 7, § 1. 

I N  G EN ERALI PASSAG I O. In the general 
passage ; that is, on the journey to Palestine 
with the general company or body of Cru
saders. Tlhis term was Oof frequent occur
rence in the old law of essoins, as a means 
of accounting fOol' the absence of the party, 
and was distinguished from simplex pas
sagium, which meant that he was performing 
a pilgrimage to the Holy Land alone. 

I n  fictione j u ris sem per requitas exist it. In the I n  general ibus versatur error. Error dwells in 

fiction of law there is always equity ; a legal general expressions. Pitman v. Hooper, 3 

fiction is always consistent with . equity. 11 Sumn. 290, Fed. Oas. No. 11,186 ; Underwood 

Coke, 51a; Broom, Max. 127, 130. v. Carney, 1 Cush. (Mass.) 292. 

I N  F I E R I .  In being made ; . in process of 
formation or development ; hence, incomplete 
or inchoate. Legal proceedings are described 
as in fieri until judgment is entered. 

I N
' 

F I N E. Lat. At the end. Used, in ref
erences, to indicate that the passage cited is 
at the end of a book, chapter, section, etc. 

I N  FORMA PAUPERIS. In the character 
or manner of a pauper. Describes permission 
given to' a poor person to sue -without lia
bility for costs. 

I N  G E N ERE. In kiF.ld ; in the same genus 
or class ; the same in quantity and quality, 
but not individually the same. In the Ro
man law, things which may be given or re
stored in genere are distinguished from such 
as must be given or restored in specie; that 
is, identically. Mackeld. Rom. Law, §. 161. 

I N  GREMIO LEGIS. In tlhe bosom of the 
law ; in the protection of the law ; in abey
ance. 1 Coke, 131a.; T. Raym. 319 ; Hooper 
v. ' Farmers' Union WarehoUse Co., 21 Ala. 
App. 91, 105, So. 725, 72� 



938 

I N  GROSS. In a large quantity O'r ' Sum: ;  I N I PS IS FAUC I BUS. In the' very thrO'at O'r 
without division or particulars ; by whO'le- entrance. In ipsis faucibus of a port, actual
sale. Green v. Taylor, 10 Fed. Oas. NO'. 1,126. ly entering a port. 1 C. Rob. Adm. 233, 234. 

At large ; nO't annexed too O'r depe,ndent 
upon another thing. CO'mmO'n in grO'SS is such 
as is neither appendant nO'r appurtenant to 
land, but is annexed to' a man's person. 2 Bl. 
Comm. 34. 

I N  HAC PARTE. 
side. 

In this behalf ; on this 

I N  I T I N ERE. In eyre ; O'n a jO'urney or cir
cuit. In old English law, the justices in 
itin,ere (or in eyre) were those whO' made a 
cil'cuit thrO'ugh the kingdom once in seven 
years for the purposes O'f trying causes. 3 
Bl. Comm. 58. 

In course Df transportatiDn ; on the way ; 
not delivered to' the vendee. In this sense 

I N  HfEC VERBA. In these words ; in the the phrase is equivalent to' "in tran8it-u." 

same words. 

I n  hreredes non solent transire actiones qure 
prenales ex malefic,io sunt. 2 Inst. 442. Penal 
actions arising frO'm anything of a criminal 
nature dO' nDt pass to' heirs. 

I n  h is en im qum sunt favo,rabilia an im re, q uam
vis sunt damnosa rebus, fiat aliquando extentio 
statuti. In things that are favorab1e to' the 
spirit, thO'u�h injurious to prO'perty, an ex
tension Df the statute should sometimes be 
made. 10 Coke, 101. 
I n  h is q u re  de j u re com m u n i  om nibus ooncedun
tur, consuetudo alicuj us  patrire ve,1 loci  no'n 
est allegenda. 11 Coke, 85. In those things 
which by CDmmDn right are cO'nceded to' all, 
the custom Df a particular qistrict or place is 
nDt to be alleged. 

I N HOC. In this ; in respect to this. 

I N  I I SDEM TE,RM I N I S. In the same terms. 
9 East, 487. 

I N  I N D I V I D UO. In the distinct, identical, 0'1' 
individual form ; in 8pecie. Story, Bailm. 
§ 97. 

I N  I N F I N I T U M .  In:qnitely ; indefinitely. 
Imports indefinite succession Dr cO'ntinuance. 

I N  I N I T I A L I BUS. In the preliminaries. A 
term in Scotch practice, applied to' the pre
liminary examinatiDn of a witness as to the 
fO'llO'wing PO'ints: Whether he knows the par
ties, 0'1' bears ill will to either O'f them, or has 
received any reward Dr promise O'f reward 
for what he may say, Dr can lose or gain by 
the cause, or has been told by . any person 
what to say. If the witness answer these 
questiO'ns satisfactorily, he is then examined 
in oau8a, in the cause. Bell, Dict. "Evidence." 

I N  I N I T I O. In or at the beginning. In initio 
liti8, at the beginning, or in the first stage Df 
the suit. Bract. fol. 400. 

' 

I N  I NTEG R U M. TO' the Driginal Dr former 
state. Calvin. 

I N  I NV I D IAM.  To excite a prejudice. 

I N I NV I T U M .  Against a n  unwilling party ; 
against Dne not assenting. A term applied to 
prO'ceedings against an adverse party, to' 
whkh he does not consent. 

I N  J U D G M ENT. In a court of justice ; in a 
seat Df judgment. LO'rd Hale is called "Dne 
Df the greatest and best men who ever sat in 
judgment." 1 East, 306. 

I n  judiciis, m inori retatl succurritur. In CDUrtS 
O'r judicial proceedings, infancy is aided or 
favO'red. Jenk. Cent. 46, case 89. 

I N  J U D I C I O. In Roman law. In the cO'urse 
of an aetual trial ; befDre a judge, (judex.) 
A. cause, during its preparatory stages, cO'n
ducted Ibefore the prretor, was said to' be in 
jure, ; in its second stage, after it had been 
sent to a judex for trial, it was said to' be in 
judtiaio. 

. 

I n  j udicio non creditur n is i  j u ratis. 01'0'. Car. 
64. In a trial, credence is given Dnly to those 
whO' are sW'Drn. 

I N  J U RE. In law ; accO'rding to' law. In the 
Roman practice, the prDcedure in an actiO'n 
was divided intO' twO' stages. The first was 
said to be in. jure ; it tDok place befO're the 
prretor, and included the formal and intl'()� 
ductDry part and the settlement of questions 
Df law. The second stage was committed to 
the judex, and cO'mprised the investigatiO'n 
and trial of the facts ; this was said to be 
in ju,dioio. 

I N  J U R E  ALTERI US. In anO'ther's right. 
Hale, Anal. § 26. 

In jure, non re mota causa sed proxima- specta
tur. Bac. Max. reg. 1. In law, the prO'ximate, 
and not the remote, cause is regarded. 

I N  J U R E  P R OP R I O. In O'ne's Dwn right. 
Hale, Anal. § 26. 

I N J U S  VOCARE. To call, cite, or summon 
to court. Inst. 4, 16, 3 ;  Oalvin. In jU8 
vocando, summoning to' CDurt. 3 Bl. CO'mm. 
2'79. 

I N  K I ND.  In the same kind, class, or genus. 
A. loan is returned "in kind" when not the 
identical article, but one corresponding and 
equivalent to' it, is given to the lender. See 
In Genere. 

I N LAW. In the intendment, contemplatiDn, 
or inference of the law ; implied or inferred 
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by law ; existing in law or by force of law. I N  M E D I O .  Intermediate. A term applied, 
See In Fact. in Scotch practice, to a fund held between par

ties litigant.-
I N  LECTO M ORTAL I .  On the deathbed. 
Fleta, lib. 5, c. 28, § 12. I n  mercibus i l l icitis n on sit com merci u m .  There 

should be no commerce in illieit O'r prohibited. 
I N  L l BERAM ELEMOSI NAM . In free alms. goods. 3 Kent, Comm. 262, note. 
Land given for a charitable motiV'e was said 
to be so given. See Frankalmoin. 

I N  L I E U  O F. Instead Qf ; in place of ; in 
substitution of. State v. Escalade, 150 La. 
638, 91 So. 135, 136 ; Southland Life Ins. Co. 

I N  M E RCY. To be in mercy is to be at the 
discretion of the king, lord, or judge in re
spect to the imposition of a fine or other 
punishment. 

v. Hopkins (Tex. CiV'. App.) 219 S. W. 254, ' I N  M I SER I CO R D I A. The entry on the record 
263 ; S. E. Hendricks Co. v. Thomas PUb. where a party was in mercy was, "Ideo in 
Co. (0. O. A.) 242 F. 37, 40 ; Segale v. Pagni, misericordia," etc. Sometimes "misericordia" 
48 Nev. 313, 244 P. 1010 ; Willat Film Corpo- means the being quit of all amercements. 
ration v. Central Union Trust Co. of New 
York, 221 App. Diy. 180, 222 N. Y. S. 671, 
674 ; Lamb v. Milliken, 78 Colo. 564, 243 P. 
624, 625 ; Joiner v. Joiner, 117 Miss. 507, 
78 SQ. 369, 370 ; Holt Mfg. Co. v. Brotherton, 
91 Wash. 354, 157 P. 849. 

I N  M I T I O R I  SENSU. In the milder sense ; 
in the less aggravated acceptation. In ac
tions of slander, it was formerly the rule 
that, if the words alleged would admit of two 
constructions, they should be taken in the less 
injurious and defamatory sense, or in rnA,tiori 
sensu. I N  LI M I N  E. On or at the threshold ; at the 

very Ibeginning ; preliminarily. 
I N  M O D U M  ASS I S JE .  In the manner or form 

I N  L I T EM. For a suit ; to the suit. Greenl. of an assize. Bract. fol. 183b. In modum 

Ev. § 348. juratce, in manner of a jury. Id. fol. 181b. 

I N LOCO. In place ; in lieu ; instead ; in the 
place or stead. Townsh. PI. 38. 

I N  LOCO PARENT I S. In the place of a par
,ent ; instead of a parent ; charged, factitious
ly; with a parent's rights, duties, and re
sponsibilities. Wetherby v. Dixon, 19 Yes. 
412 ; Brinkerhoff v. Merselis, 24 N. J. Law, 
683 ; Capek v. Kropik, 129 Ill. 509, 21 N. E. 
836 ; Howard v. United States (D. C.) 2 F.(2d) 
i(W, 174 ; Meisner v. United States (D. C.) 295 
F. 866, 868. 

I n  m aJore s u m ma continetur minor. 5 Coke, 
115. In the greater sum is contained the 
less. 

I N  MAJ O R EM CAUTELAM. For greater S€
_ eutity. 1 Strange, 105" argo 

I N  M ALAM PARTEM.  In a bad sense, so as 
to wear an evil appearance. 

I n  m aleficiis voluntas spectatu r, non  exitus. 
In evil deeds regard must 'be had to the in
tention, and not to the result. Dig. 48, 8, 14 ; 
Broom; Max. 324. 

I n  m aleficio, ratihabitio mandato comparatur. 
In a case of malfeasance, ratification is equiv
alent to command. Dig. 50, 17, 152, 2. 

I n  m axim a  potentia m in ima l icentia. In the 
greatest - power there is the least freedom. 
Hob. 159. 

I N  M O RA. In default ; literally, - in delay. 
In the ci-,il law, a borrower who omits or re
fuses to return the thing loaned at the proper 
time is said to be in mora. Story, Bailm. §§ 
254, 259. 

I n Scotch Law 

A <creditor who has begun without complet. 
ing diligence necessary for attaching the 
property of his debtor is said to' be in rn-ora. 
Bell. 

I N  M O RTUA MANU. Property owned by 
religious societies was said to be held in 
mortua manu, or in mortmain, since religiO'us 
men were oivUiter nwrtwi. 1 Bl. Oomm. 479 ; 
Tayl. Gloss. 

I N  N O M I N E  D E I ,  A M EN.  - In the name of 
God, Amen. A solemn introduction, anciently 
used in wills and many other instruments. 
The translation is often used in wills at the 
present day. 

I N  NOT I S. In the notes. 

I n  n ovo casu, n ovu m remediu m apponend u m  est. 
2 Inst. 3. A new remedy is to be applied to 
a new case. 

I N  N U B I BUS. In the clouds ; in abeyance ; 
in custody of law. In n.ubibuS', in nwre, in 
ten-d, 'VeZ m. custodia legis, in the air, sea, or 
earth, or in the custody of the law. Tayl. 
Gloss. In case of abeyance, the inheritance is 
figuratively said to rest · in nUbibus, or in 
gremio Zegis. 

IN MED I AS R ES. Into the. heart of the sub... iN N U LL I US BON IS. Among the goods or 
ject, -wi,tho:ut preface- or ' introduction: - property of no person ; belonging �; n� per .. 



son, as treasure-trove and wreck were ancIent
ly considered. 

I N  NULLO EST ERRATUM. In nothing is 
there error. The name of the common plea 
or joinder in error, denying the existence of 
error in the record or proceedings ; which is 
in the nature of a demurrer, and at once re
fers the matter of law arising thereon to the 
judgment of tbe court. 2 Tidd, Pl'. 1173 ; 
B ooth V. CDm., 7 Metc. (Mass.) 285, 287. 

I n  obscura vo,l untate man u m ittentis, favendum 
est  l ibertati. 'Where the expression of the 
will of .one who seeks to manumit a slave is 
ambiguous, liberty is to be favored. Dig. 50, 
17, 1179. 

I n  obscu ris, inspici solere q uod v.eris i m ii i us est, 
aut q uod pleru m que fieri solet. In obscure cas
es, we usually look at what is most probable, 
or what most commonly happens. Dig. 50, 
17, 114. 

I n  obscuris, q uod m i n i m u m  est sequ i m u ... In 
.obscure or d.oubtful cases, we follow that 
which is the least. Dig. 50, 17, 9 ;  2 Kent, 
Comm. 557. 

I N  O D I U M SPO LI ATO R I S. In hatred of a 
despoiler, robber, or wrong-doer. The Sara
toga, 1 Gall. 174, Fed. Cas. No. 12,35,5 ; 
Arthur v. The Cassius, 2 Story, 99, Fed. Cas. 
No. 564. 1 Greenl. Ev. § 348. 

I n  odium spol iatoris o mnia prres u m untur. To 
the prejudice (in condemnation) .of a despoiler 
all things are presumed ; every presumption 
is made against a wrongdoer. 1 Vern. 452. 

I n  omni  actione ubi dure cencurrunt distrie
tiones, videlicet, in rem et i n  personam, i l ia 
district io  tenelnda est qure magis ti metur et 
m agis I igat. In every action where two dis
tresses concur, that is, in rem and in pler
sonam, that is to he chosen which Is most 
dreaded, and whi·ch binds most firmly. Bract. 
fDI. 372 ; Fleta, I. 6, c. 14, § 28. 

I n  o m n i  re n ascitur res qure Ipsam re m ex
terminat. In everything there arises a thing 
which destroys the thing itself. Everything 
contains the element of its own destructiDn. 
2 Inst. 15. 

I N  O M N I BUS. In all things ; .on all poInts. 
" A  case parallel in .omnibus." 10 Mod. 104. 

I n  o m n ib us contractib'Us, sive nomi,natis sive 
i nnomi natis, permutatio continetur. In all con
tracts, whether nominate or inn.ominate, an 
exchange [of value, i. e" a consideration] is 
implied. Gravin. lib. 2, § 12 ; 2 BI. Comm. 
444, note. 

I n  omn ibus obl igationibus in q uibus dies non 
ponitur, prresenti d'ie debetur. In all  obliga
tions in which a date is not put, the' debt is 
due on the present day ; the liability accrues 
immediately. Dig. 50, 17, 14. 

In omn Ibus [fere] prenalibus Iudiciis, et retati 
et im prudentire succurritur. In nearly all 
penal judgments, immaturity of age and im
becility of mind are favored. Dig. 50, 17, 108 ; 
Broom, Max. 314. 

I n  o m n ibus quidem, maxime tamen in j u re,  
req u itas spectanda sit. In all things, but es
pecially in law, equity is tD be regarded. Dig. 
50, 17, 90 ; StDry, Bailm. § 2517. 

I N  PACATO SO LO. In a country which is 
at peace. 

I N  PACE D E I  ET REG IS. In the peace of 
G.od and the king. lJ"leta, lib. 1, c. 31, § G. 
lJ'ormal words in old appeals of murder. 

I N  PA I S. This phrase, as applied to a legal 
transaction, primarily means that it has tak
en place without legal proceedings. Thus a 
widow was said to make a request in paLs 
for her dower when she simply applied to the 
heir without issuing a writ. (Co. Litt. 32b. )  
So conveyances are divided into those by mat
ter of record and those by matter in pais. 
In some cases, however, "matters in, pais" 
are opposed not only to "matters of record," 
but also to "matters in writing," i. e., deeds, 
as where estoppel by deed is distinguished 
form estoppel by matter in pais. (Id. 352a.) 
Sweet. See, also, Pais. 

I N  PAPER. A term formerly applied to the 
proceedings in a ea use before the record was 
made up. 3 Bl. Comm. 406 ; 2 Burrows, 1098. 
Probably from the circumstance of the rec
ord being always on parchment. The op
posite of "on record." 1 Burrows, 322. 

I N  PA R I  CA USA. In an equal cause. In 
a cause where the parties on each side have 
equal rights. 

I n pari causa possessor potior haberi debet. 
In an equal cause he who has the posses
sion should be preferred. Dig. 50, 17, 128, 1. 

I N  PAR I  D E L I CTO. In equal fault ; equal
ly culpable or criminal ; in a case of equal 
fault or guilt. See Rozell v. Vansyckle, 11 
Wash. 79, 39 Pac. 270 ; Middlesboro Home 
Telephone Co. v. Louisville & N. R. CQ., 284' 
s. W. 104, 107, 214 Ky. 822. 

A person who is in pari delicto with another dif
fers from a particep8 crirninis in this, that the for
!p.er term always includes the latter, but the latter 
does not always include the former. 8 East, 38L 

I n pari delicto potio .. est con ditio possidentis, 
[defendentis.] In a case of equal or mutual 
fault [between two parties] the condition of 
the party in possession [or defending] is the 
better one. 2 Burrows, 926. Wh@re each par
ty is equally in fault, the law favors him who 
is actually in possession. Broom, Max. 290, 
729. Where the fault is mutual, the law will 
leave the case as it finds it. Story, Ag. § 195 ; 



IN P AltI MATEItIA 

. Reaves Lumber Co. v. Cain-Hurley Lumber 
Co., 279 S. W. 257, 258, 152 Tenn. 339. 

I N  PAR I M AT E R I A. Upon the same matter 
or subject. Statutes in pari materia are to be 
construed together. United Society v. Eagle 
Bank, 7 Conn. 457 ; State v. Gerhardt, 145 
Ind. 439, 44 N. E. 469, 33 L. R. A. 313 ; Peo
ple v. New York Cent. Ry. Co., 25 Barb. (N. 
Y.) 201 ; Sales v. Barber Asphalt Pay. Co., 
166 Mo. 671, 66 S. W. 979 ; Paltro v . ..I.'Etna 
Casualty & Surety 00., 204 P. 1044, 1046, 119 
Wash. 101 ; Old Homestead Bakery v. Marsh, 
242 P. 749, 753, 75 Cal. App. 247 ; Coates 
v. Marion County, 189 P. 903, 904, 96 Or. 334 ; 
People ex reI. Doscher v. Sisson, 118 N. E. 
789, 790, 222 N. Y. 387 ; McGrath v. Kaelin, 
·225 P. 34, 35, 66 Cal. App. 41 ; Dunlap v. Lit
tell, 255 S. W. 280, 282, 200 Ky. 595 ; People 
V. 'Wallace, 126 N. ,E. 175, ' 176, 291 Ill. 465 ; 
Quality Clothes Shop v. Keeney, 106 N. E. 541, 
542, 57 Ind. App. 500 ; State ex reI. Columbia 
Nat. Bank of Kansas City v. Davis, 284 S. 
'V. 464, 470, 314 Mo. 373 ; Jefferson v. Cook, 
155 P. 852, 855, 53 oki. 272. 

I N  PAT I E N D O. In suffering, permitting, or 
allowing. 

I N  PECTO R E ·  J U D I C I S. In the breast of 
' the ·judge. Latch, 189. A phrase applied to 
a judgment. 

. 

I N  P EJ O R E M  PARTEM. In the worst part ; 
on the worst side. Latch, 159, 160. 

I N  PERPETUAM R E I  M E M O R I AM .  In per
petual memory of a matter ; for preserving 
a record of a matter. Applied to depositions 
taken in order to preserve the testimony of 
the deponent. 

I N  PERPET U I TY. Endless duration ; for
ever. Central R. Co. of New Jersey v. New 
York Telephone Co., 128 A. 160, 161, 101 N. J. 
Law, 353. 

I N  PERPET U U M  R E I  T EST I M O N I U M .  In 
perpetual testimony of a matter ; for the pur
pose of declaring and settling a thing forever. 
1 BI. Comm. 86. 

I N  PERSON. A party, plaintiff or defendant, 
who sues out a writ or other process, or ap
pears to conduct his case in court himself, 
instead of through a solicitor or counsel, is 
said to act and appear in person. 

I N  PERSONAM, I N  REM.  In the Roman 
law, from which they are taken, the expres
sions "in rem" and "in personam" were al
ways opposed to one another, an act or pro
ceeding in personam being one done or direct
ed against or with reference to a specific per
son, while an act Qr proceeding in rem was 
one done or directed with reference to no spe
cific person, and consequently against or with 
reference to all Wh'om it might concern, or 
'�aU the WO,rld." The phrases were especial-
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ly applied to actions ; an actio in personam 
being the remedy where a claim against a 
specific person arose out of an obligation, 
whether em contractu or em maleficiO, while 
an actio in rem was one brought for the as
sertion of a right of property, easement, sta
tus, etc., against one who denied or infringed 
it. See Inst. 4, 6, 1 ;  Gains, 4, 1, 1-10 ; 5 Sav. 
Syst. 13, et seq. ; Dig. 2, 4. 7, 8 ;  Id. 4, 2, 9, 1. 

From this use of the terms, they have come 
to he applied to signify the antithesis of 
"available against a particular person," and 
"available against the world at large." Thus, 
jura in p,ersonam are rights primarily avail
able against specifiC persons ; jura in rem, 
rights only available against the world at 
large. Hook v. Hoffman, 147 P. 722, 727, 16 
Ariz. 540 ; The Kongsli (D. C.) 252 F. 267, 
269 ; Austin v. Royal League, 147 N. E. 106, 
109, 316 Ill. 188 ; ,Yilliamson v. Williamson, 
209 S. W. 503, 504, 183 Ky. 435, 3 A. L. R: 
799 ; Beck v. Natalie Oil Co., 78 So. 430, 143 
La. 153. 

So a judgment or decree is said to be in 
rem when it binds third persons. Such is the 
sentence of a court of admIralty on a ques
tion of prize, or a decree of nullity or dis
solution of marriage, or a decree of a court 
in a foreign country as to the status of a per':' 
son domiciled there. 

Lastly, the terms are sometimes used to 
signify that a judicial proceeding operates 
on a thing or a person. Thus, it is said of 
the court of chancery that it acts in person� 
am, and not in rem, meaning that its de
crees operate by compelling defendants to do 
what they are ordered to do, and not by pro
ducing the effect directly. Sweet. See Cross 
v. Armstrong, 44 Ohio st. 613, 10 N. E. 160 ; 
Cunningham v. Shanklin, 60 Cal. 125 ; Hill 
v. Henry, 66 N. J. Eq. 150, 57 Atl. 555. 

Judg ment in Personam 

See that title. 

I n  person am actio est, q ua cu m eo agimus  qui  
obl igatus est  nobis  ad faciendu m' a l iqu id  ve l  d an 
d u m .  The action i n  personam i s  that by 
which we sue him who is under obligation to 
us to do something or give something. Dig. 
44, . 7, 25 ; Bract. 101b. 

I N  P I OS US US. For pious uses ; for reli
gious purposes. 2 B1. Comm. 505. 

I N  PLACE. In mining law, rock or mineral
ized matter is "in place" when remaining as 
na ture placed it, that is, unsevered from the 
circumjacent rock, or which is fixed solid and 
immovable in the form of a vein or lode. See 
Williams v. Gibson, 84 Ala. 228, 4 South. 350, 
5 Am. St. Rep. 368 ; Stevens v. Williams, 23 
Fed. Cas. 44 ; Tabor v. Dexler, 23 Fed. Cas. 
615 ; Leadville Co. v. Fitzgerald, 15 Fed. Cas. 
99 ; J ones v. Prospect Mountain TunD.el Co., 
21 Nev. 3391 3), Pac. 645 ; Duffield v. San Fran
cisco Chemical Co. (0. C. A.) 205 F. 48Q, 483. 



937 
'N ' PLENA V I TA. In :full I1fe� Yearb. P. 
18 Hen. VI. 2. 

I N  PLENO COM ITATU. · In full county 
court. 3 BI. Comm. 36. 

IN PLE N O  LUM I NE. In public ; in common 
knowledge ; in the light of day. 

I n  prenalibus causis benignius i nterpretandu m  
est. I n  penal causes o r  cases, the more fa
vorable interpretation should be adopted. 
Dig. 50, 17, (197), 155, 2 ; Plowd. 86b, 124 ; 2 
Hal�, P. C. 365. 

I N  POSSE. In possibility ; not in actual ex
istence. See In Esse. 

I N  POTESTATE PARENT I S. In the power 
of a parent. Inst. 1, 8, pr. ; Id. 1, 9 ;  2 Bl. 
Comm. 498. 

I N  P RJEM I SSO R UM F I D E M .  In confirma
tion or attestation of the premises. A notari
al phrase. 

1 n prreparatoriis ad . judiciu"m favetur actori . 
2 Inst. 57. In things preceding judgment the 
.J;llaintiff is favored. 

and he fs presumed to " plead after having obtain�d 
leave, which admits the jurisdiction . .  Lawes, PI. 91. 

In some jurisdictions, how�ver.. this rule is no 

longer recognized. 1 C. J. 255. 
I n  quo  quis  �eUnquit, i n .  eo de jure est p.uo ien
dus. In whatever thing one offends, in tbat 
is he rightfully to be punished. Co. LitE 

233b ; Wing. Max. 204, max. 58. The punish
ment shall have relation to the nature of 
the offense. 

I N  RE.  In the affair ; . in the matter of ; con
cerning ; reo This is the usual method of 
entitling a judicial proceeding in which there 
are not adversary parties, but merely some 
res concerning which judicial action is to be 
taken, such as a bankrupt's estate, an estate 
in the probate court, a proposed public high
way, etc. It is also sometimes used as a des
ignation of a proceeding where one party 
makes an application on his own behalf, but 
such proceedings are more usually entitled 
"Em parte ---." 
I n  re com m un i  melior est oonditio prohibentis� 
In common property the cOI;ldition of the one 
prohibiting is the better. In other words 

, either co-owner has a right of veto against 
I N  P RJESENT I .  At the present time. 2 BI. the acts of the other. Gulf Refining Co. of 

Comm. 166. Used in opposition to in, futuro. Louisiana v. Carroll, 82 So. 277, 279, 145 La, 
See Van Wyck v� Knevals, 106 U. S. 360, 1 299 . 

. Sup. Ct. 336, 27 L. Ed. 201. 

I n  prresentia m ajoris potestatis, m i nor potestas 
cesS/at. In the presence of the superior pow
er, the inferior power ceases. Jenk. cent. 
214, c. 53. The less authority is merged in 
the greater. Broom, Max. 111. 

I N  PREN DER.  L. Fr. In taking. A term 
applied to such incorporeal hereditaments as 
a party entitled to them was to take for him
'self ; such as common. 2 Steph. Comm. 23 ; 
3 Bl. Comm. 15. See In Render. 

I n  pretio em ptio-nis et ve,nditionis, n aturaliter 
l ieet contrahentibus se oirou mvenire. In the 
price of buyil1g and seIling; it is naturally al
lowed to the contracting parties to overreach 
each other. . 1 Story, Cont. 606. 

I N  P R I M I S. In the first place. A phrase 
used in argument. 

I N  P RI N C I P I O. At the beginning. 

I N  P R O M PTU. In readiness ; at hand. Usu· 
ally written impromptu. 

I n  p ropria causa nemo j udex. No one can be 
judge in his own cause. 12 Code, 13. 

I N  PRO P R I A  PERSO NA. In one's own 
proper person. 

It is a rule in pleading that pleas to the jurisdic
tion of the court must be plead in propria persona 

because if pleaded by attorney they admit the jU� 
risdiction, as an attorney is an officer of the court, 

I n  re com m u ni nemlnem domi noru m jure f�,�ere 
q u icqu am,  invito- altero, pos�e. One co-propri
etor can exercise no authority over the com
mon property against the will of the other 
Dig. 10, 3, 28. In other word�, either co: 
owner has a right of veto against the acts 
of the other. Gulf Refining Co. ·of Loui.siuna 
v. Carroll, 82 So. 277, 279, 145 La. 299. 

I n  re co m m un i  potior est conditio p rohibe,ntis; 
In a partnership the condition of one who 
forbids is the more favorable. 

I n  re d ubia, benign iorem i nterpretationeni se
qui ,  non m inus justiu�  est quam tuti us.

·
, J:h a 

doubtful matter, to follow the more .liberal 
interpretation is not less the juster than the 
safer course. Dig. 50, 17, 192, 1. 

' 

I n  re dubia, magis i nflciatio quam affirmatio 
intelligenda. In a doubtful matter, the denial 
or negative is to be understood, [or regard
ed,] rather than the affirmative. Godb. 37. 

I n  r:e lu panari, testes lu panares, admittentur. 
In a matter concerning a brothel, prostitutes 
are admitted as witnesses. Van Epps V. Van 
Epps, 6 Barb. (N. Y.) 320, 324. 

I n  re pari potiorem causam esse proh ibentis 
constat. In a thing equally shared [by sev
eral] it is clear that the party refusing [to 
permit tlie use of it] has the better cause. 
Dig. 10, 3, 28. A maxim applied to partner
ships, where one partner has a right to with
hold his assent to the acts ' of his copartner. 
3 Kent, ' Comm. 45. 
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I n  re p'l"opria  iniqu u m  admodu m est alieul II· 
centiam tri buere senten tire. It is extremely 
unjust that any one should be judge in his 
own cause. 

I N  REBUS (Lat.). In things, cases, or mat
ters. 

I n  rebus manifelstis, errat qu i  authoritateSl Ie
g,u m  allegat ;  quia pe1rsp icue vera non su nt pro
banda. In clear cases, he mistakes who cites 
legal authorities ; for obvious truths are not 
to be proved. 5 Coke, 67 a. Applied to cas
es too plain to require the support of au
thority ; "because," says the report, "he who 
endeavors to prove them obscures them." 

I n  rebus qure sunt favorabilia ani m re, quamvis 
sunt dam n osa rebus, fiat al iquando extensio 
statuti. 10 Coke, 101. In things that are fa
vorable to the spirit, though injurious to 
things, an extension of a statute should some
times be made. 

I N  R EGARD TO. Ooncerning ; relating to ; 
in respect of ; with respect to ; about. Hart 
v. Hart, 181 Iowa, 527, 164 N. W. 849, 850. 

I N  R EM .  A technical term used to designate 
proceedings o'r actions instituted agai,n8t the 
t1lri,ng, in contradistinction to personal ac
tions, which are said to be in personam. See 
In Personam. 

It is true that, in a strict sense, a proceeding in 
rem is one taken directly against property, and has 

for its object the disposition of property, without 
reference to the title of individual claimants ; but, 

in a larger and more general sense, the terms are 
applied to actions between parties, where the di
rect object is to reach and dispose of property owned 
by them, or of some interest therein. Such are 

cases commenced by attachment against the prop
erty of debtors, or instituted to partition real es
tate, foreclose a mortgage, or enforce a lien. So 
far as they affect property in this state, they are 
substantially proceedings in rem in the broader 
sense which we have mentioned. Pennoyer v. Neff, 
95 U. S. 734, 24 L. Ed. 565 ; Continental Gin Co. v. 
Arnold, 167 P. 613, 617, 66 Okl. 132, L. R. A. 1918B, 
511 ; Grannis v. Ordean, 34 S. Ct. 779, 782, 234 U. S. 
385, 58 L. Ed. 1363. 

In the strict sense of the term, a proceeding "in 
rem" is one which is taken directly against prop

erty or one which is brought to enforce a right in 
the thi.ng itself. Austin v. Royal League, 316 Ill. 
188, 147 N. E. 106, 109. 

A divorce suit is a " suit in rem," the essential 

characteristic of which is found in the power of the 
state through the decree or judgment of its court 
to dispose of the SUbject-matter of the suit, the res, 
in accordance with the object of the suit, whether 
that subject-matter be physical property or the sta
tus of one or both of the parties litigant, which de
cr�e operates imm�diatelY and absolutely upon the 
status 'of the suitor which is the res in the suit 
without the necessity · of execution, attachment, or 
contempt proceedings to enforce it. Lis�r v. Lister, 
.86 N. J. Eq. 30, 97 A. 170, 173. 

A: '  pro6eeding " in rem" is 'in " effect a proceeding 
against the owner,. as well as: a proceeding against 
*:tle- gOQ9�, for, U is; his .brea<:h of the law: which has 
to be proven to establish the fo�eiture, and it, is his 
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property which Is sought to be forfeited. Mack v. 
Westbrook, 148 Ga. 690, 98 S. E. 339, 343. 

J udgment i n  Rem 

See that title. 

QUas,i in Rem 

A term applied to proceedings which are 
not strictly and purely in rem, but are 
brought against the defendant personally, 
though the real object is to deal with par
ticular property or subject property to the 
discharge of claims asserted ; for example, 
foreign attachment, or proceedings to fore
close a mortgage, remove a cloud from title, 
or effect a partition. See Freeman v. Alder
son, 119 U. S. 187, 7 S. Ct. 165, 30 L. Ed. 372 ; 
Hill v. Henry, 66 N. J. Eg. 150, 57 A. 555. 

I n  re m actio e1st per quam rem n ostram qure 
ab al io  possidetur petim us, et sem per adversus 
eum est qui rem possidet. The action in rem 
is that by which we seek our property which 
is possessed by another, and is always against 
him who possesses the property. Dig. 44, 7, 
25 ; Bract. fol. 102,. 

I N  RENDER.  A thing is said to lie in render 
when it must be rendered or given by the ten
ant ; as rent. It is said to lie in prender 
when it consists in the riKht in the lord or 
other person to take something. 

See In Prender. 

I n  rep ubl ica maxime eonservanda sunt jura 
bel l i .  In a state the laws of war are to be 
especially upheld. 2 lnst. 58. 

I N  R E R U M  NAT U RA. In the nature of 
thing's ; in the realm of actuality ; in exist
ence. In a dilatory plea, an allegation that 
the plaintiff is not 'in rerum na,tura is equiva
lent to averring that the person named is 
fictitious. 3 Bl. Comm. 301. 

In civil law, this phrase is applied to 
things. Inst. 2, 20, 7. It is a broader term 
than in rebU8 humanis: e. g. before quicken
ing, an infant is in rerum natura, but not 
in rebu8 humanis ,. after quickening, he is 
in rebus humani8 as well as in rerum naturCk 
Calvin us, Lex. 

I n  reslitutio'n em, n on in prenam hreres succedit. 
The heir succeeds to the restitution, not to 
the penalty. An heir may be compelled to 
make restitution of a sum unlawfully appro
priated by the ancestor, but is not answer
able criminally, as for a penalty. 2 Inst. 198. 

I n  restitutionibus ben ignissi ma interpretatio 
facienda est. Co. Litt. 112. The most benig
nant interpretation is to be made in restitu-
tions. 

. . 

I n  satisfaetion ibus non permittitur am plius; fierI 
quam.

'Seinel' factuRi est. Iu pa�ments, mo�e 
IP,ust not ,b,e receive4 than ,has been : received 
once fOl; all 9 Ooke, 53. r ' 



I N  SCR I N IO J U D I C IS. In the' writing-case :  

of the jU'dge ; among the judge's papers. 
"That is a thing that rests in sorinio judicis, 

and dO'es not appeal' in the body of the de
cree." Hardr. 51. 

I N  SEPARALI .  In several ; in severalty. 
Fleta, lih. 2, c. 54, § 20. 

I N  S I M I L I MAT E R I A .  Dealing with the 
same or a kindred subject-matter. 

I N  S I MPLI C I  PEREG R I NAT I O N E. In sim� 

IN THE FIELD 

Q·f the promi88io against the promissor. Dig. 
45, 1, 38, 18 ; Broom, Max. 599. 

I n  stipulationibus, id tem pus spectatur quo  con
trah i m us. In stipulations, the time when we 
contra� is regarded. Dig. 50, 17, 144, 1. 

IN ST I RPES. In the law of intestate suc
cession. According to the roots or stocks ; by 
representation ; as distinguished from suc
cession per capita. See Per Stirpes ; Per 
Oapita. 

pIe pilgrimage. Bract. fol. 338. A phrase I N  SU BS I D I U M .  In aid. 

in the old la w of essoins. See In Generali 
I n  suo qu isque n egotio h ebetior est quam In 
al ieno. , Every one is mo-re dull in his own 

For the business than in another's. 

Passagio. 

I N  SO L I DO.  In the civil law. 
whole; as a whole. An obligation in solido 
is one where each of the several obligors is 
liable fo-r the whole ; that is, it is joint and 
several. Henderson v. Wadsworth, 115 U. S. 
264, 6 S. ct. 140, 29 L. Ed. 377. Possession 
in solidum is exclusive possession. 

When several persons obligate themselves 
to the obligee by the terms "in solido," or use! 
any other expressions which clearly . show 
that they intend that each one shall be sep� 
arately bound to- perform the whole of the ob
ligation, it is called an "obligation in solido" 
on the part of the obligors. Oiv. Oode La. 
art. 2082. 

I N  SO L I D U M .  For the whole. Si plu,res sint 
ftdeju8sores, quotquot erunt nwrnero, singuli 

in solidum tenent'ur, if there be several sure
ties, however numerous they may be, they 
are individually bound for the whole debt. 
lnst. 3, 21, 4. In parte sive 'in solid um}" for a 
part or for the whole. Id. 4, 1, 16. See Id. 
4, 6, 20 ; Id. 4, 7,  2. 

I N SO LO. In the soil or ground. In solo 
al'ieno, in another's ground. In solo proprio, 

in one's own ground. 2 Steph. Comm. 20. 

I N  S P EC I E. Specific ; specifically. Thus, to 
decree performance in, specie is to decree spe
cific performance. 

In kind ; in the same or like form. A 
thing is said to exist in specie when it r� 
tains its existence as a distinct individual of 
a particular class. 

I N  STATU QUO.  In the condition in which 
it was. · See Status Quo-. McReynolds v. Har
rigfeld, 26 Idaho, 26, 140 P. 1096, 1098 ; Car
penter v. Mason, 181 Wis. 114, 193 N. W. 973, 
974 ; Rickman v. Houck, 192 Iowa, 340, 184 
N. 'V. 657, 661 ; Edwards v. Miller, 102 Ok1. 
189, 228 P. 1105, 1107. 

I n  sti pu lationibus c u m  qumritur  q u id actu m  sit 
verba contra stipu latorem interpretanda sunt. 
In the construction of agreements words are 
interpreted against the person using them. 
Thus, the construction of the rstip'Ulatio is 
against the stipulator, and nhe construction 

I N  TANTUM. In so much ; so much ; so far ; 
so greatly. Reg. o rig. 97, 106� 
I N  TERM I N I S TE R M I NANT I BUS. In terms 
of determination ; exactly in point. 11 Coke, 
40b. In express or determinate terms. 1 
Leon. 93. 

I N  T E R R O R EM. In terror or warning ; by 
way of threat. Appli�d to legacies given up
on condition that the recipient shall not dis
pute the validity or the dispositions of the 
will ; sueth a condition being uSiUally regarded 
as a mere threat. 

I N  TERRO R EM POPU L I .  Lat. To the ter
ror of the people. A technical phrase neces
sary in indictments for riots. 4 Car. & P: 373. 

I n  testamentis plen ius testatoris intentione!m 
scrutam ur. In wills we more espe-cially seek 
out the intention of the testator. 3 BuIst. 
10'3 ; Broom, Max. 555. 

I n  testamentis p len ius voluntates testanti u m 
interpretantur. Dig. 50, 17, 12. In wiU s 
the intention of testato'rs is more especially 
regarded. "That is to say," says Mr. Broom, 
(Max., 568,) "a will will receive a more Ub
eral construction than its strict meaning, if 
alone considered, would permit." 

I n  testamentis ratio tacita non de,bet c:onsid. 
e rari, sed verba sol u m  spectari debent ;  adeo 
per divinationem m e,ntis a verbis recedere dur· 
um est. In wills an unexpressed meaning 
ought not to be considered, but the words 
alone ought to be looked to ; so hard is it to 
recede from the words by guessing at the 
intention. 

I N  T EST I M O N I UM. Lat. In witness ; in 
evidence whereof. 

I N  T H E  F I ELD. Any place, on land or wa
ter, apart from permanent cantonments or 
fortifications where military operations are 
being conducted. Ex parte Gerlach (D. C.) 
247 F. 6:16, 617 ; Ex parte JochEm (D. C.) 
257 F. 200, 205 ; E'x parte Mikell (D. C.) 2-53 
F. 817, 819 ; Hines v. Mikell (C. C. A.) 259 1f. 
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28, 30 ; Ex parte Jochen (D. O.) 257 F. 200, I n  vocibus vidend:um non  a quo  sed ad quid s u m-
208. atu r. In discourses, it is to be considered not 

from what, but to what, it is advanced. Elles-

I N  TH E PEACE O F  T H E  STATE. In defini- mere, Postn. 62. 

tion of murder as unlawful and felonious kill
ing of human being "in the peace Df the state," 
the quoted phrase means the same as "�n the 
ldng's peace" under the English common law, 
and negatives the idea that deceased was ac
tually engaged in waging war against the 
state. State v. Corneille, 96 So. 813, 817, 
153 La. 929. 

I N  TOTI D E M  VE RB IS. In so many words ; 
in precisely the same words. ; word for word. 

I N  TOTO. In the whole ; wholly ; complete
ly ; as the award is void in toto. 

I n  toto et pars. oontinetu r. In the whole the 
part also is contained. Dig. 50, 17, 113. 

I N  W I TNESS WH EREO F. Tohe initial words 
of the concluding clause in deeds : "In wit
ness whereof the said ·parties have hereunto 
set their hands," etc. A translation of the 
Latin phrase "·in (''Uju8 rei testimonium." 

I NA D EQUATE. Insufficient ; disproportion
ate ; lacking in effectiveness Dr in conformity 
to a prescribed standard or measure. 

I NAD EQUATE DAMAG ES. See Damages. 

I NAD EQUATE P R I CE. A term applied to 
indicate the want of a sufficient consideration 
for a thing sold, or such a price as would 
ordinarily be entirely incommensurate with 
its intrinsic value. State v. Purcell, 131 Mo. 
312, 33 S. W. 13 ; Stephens v. Ozbourne, 107 
Tenn. 572, 64 S. W. 903, 89 Am. St. Rep. 957. 

I n  tradition ibus scriptoru m ,  · non quod dictum 
est, sed q uod gestum est, inspicitur. In the de
livery of writings, not what is said, but what 
is done, is looked to. 9 Coke, 137 a. I NADEQUATE REM EDY AT LAW. Within 

the meaning of the rule that equity will 
I N  TRAJ ECTU. In the passage over ; on the not entertain a suit if there is an adequate 
voyage over. See Sir ·William Scott, 3 C. remedy at law, this does not mean that there 
R.ob. Adm. 141. must be a failure to collect money or dam-

ages at law, but the remedy is considered 
I N  TRAN S I T U .  In transit ; on the way Dr inadequate if it is, in its nature and char
passage ; while passing from one person or acter, unfitted or not adapted to the end in 
place to' another. 2 Kent, Comm. 540-552 ; _ view, as, for instance, when the relief sought 
More v. Lott, 13 . Nev. 383 ; Amory Mfg. Co. is preventive rather than compensatory. 
v. Gulf, etc., R. 00. ,  89 Tex. 419, 37 S. W. Oruickshank v. Bidwell, 176 U. S. 73, 20 S. 
856, 59 Am. St. Rep. 65. On the voyage. 1 Ct. 280, 44 L. Ed. 377 ; Safe Deposit & Trust C. Rob. Adm. 338. Co. v. Anniston (C. C.) 96 F. 6-63 ; Crawford 

I'N UTROQUE J U RE. In both laws ; i. e., County v. Laub, 110 Iowa, 355, 81 N. W. 590. 

the civil and canon law. I NA D M I SS I B LE. That which, under the es

I N  VACUO. Without object ; without con- tablished rules of law, cannot be admitted 

comitants or coherence. or received ; e. g., parol evidence to contra-
dict a written contract. 

I N  VAD I O. In gage or pledge. 2 BI. ·Comm. 
157. 

I N  VENTRE SA M ER E. L. Fr. In his moth
er's womb ; spoken of an unborn child. 

I n  veram quantitatem fidej ussor teneatur, n isi  
p ro certa q uantitate aooessit. Let the surety 
be holden for the true quantity, unless he 
agree for a certain quantity, Bean v. Parker, 
17 Mass. 597. 

I n  verbis, n o,n ve'rba, sed res et ratio, qurerenda 
est. Jenk. Cent. 132.. In the construction of 
words, not the mere wordS, but the thing 
and the meaning, are to be inquired after. 

I N  V I N C U L I S. In chains ; in actual custody. 
Gilb. l!.'orum Rom. 97. 

Applied also, figuratively, to the condition 
of a person who · is . compelled to submit to 
terms which oppression and his necessities 
irilpose on 'him� , 1 Story, Eq. Jur. §. 300. 
Jii�V'·fU[U ;Q.Bs.e:RVA�l.A. ::Pt��ent tl) tllg 
�i�� qt.i�.�Jll'!,-pEi"ln t�ll!fQrce an�l opel";3iUo:Jll. 

I NADVERTENCE. Heedlessness ; lack of 
attention ; failure of a person to pay careful 
and prudent a ttention to nhe progress of a 
negotiation or a proceeding in court by which 
his rights may 'be affected. Used chiefly in 
statutory enumerations of the grounds on 
which a judgment or decree may be vacated 
or set aside ; as, "mistake, inadvertence, sur
prise, or excusable neglect." See Skinner v. 
Terry, 107 N. O. 103, 12 S. E.  118 ; Davis v. 
Steuben School Tp., 19 Ind. App. 6-94, 50 N. E. 
1 ; Taylor v. Pope, 106 N. C. 267, 11 S. E. 
257, 19 Am. St. Rep. 530 ; Thompson v� Con
nell, 31 Or. 231, 48 P. 467, 65 Am. St. Rep. 
818 ; Corona Ooal Co. v. Sexton, 21 Ala. App. 
51, 105 So. 716, 717 ; San Antonio Brewing 
Ass'n v. Wolfshohl (Tex. Civ. App.) 155 S. 
W. 644, 646 ; Tremont Trust Co. v. Burack, 
235 Mass. 398, 126 N. E. 782, 784; 9 A.' L. R. 
1067 ; Gutierrez v. Romero� 24 Ariz. 382, 210 
P. 470, 471 ; Brown v. Southwestern Bell Tel
�phone . Co. (Mo. App.) 274, S. W� · 876, 879 ; 
�leyerst��, v; :aurk;� 193 Oal. 100, 222 ;P .;81it; 
�¥�EI ''V; , l-ut�,; 179 Mo. : App.;. :61, 162, ·S • .  , W.  
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280, 284 ;  Boise Valley Traction Co. v. Boise before obtainlng letters) by a saving clause in a 

City, 37 Idaho, 20, 214 P. 1037, 1038. statute of limitations in favor- of persons under a 
legal incapacity to sue. Gates v. Brattle, 1 Root 

I NJED I F I CAT I O. Lat. In the civil law. 
Building on another's land with one's own 
materials, or on one's own land with another's 
materials. 

I NALI ENABLE. Not subject to alienation ; 
the characteristic of those things which can
not be bought or sold or transferred from 
one person to another, such as rivers and 
public highways, and certain personal rights ; 
e. g., liberty. 

I NA U G U RATI O N.  The act of installing or in
ducting into office with formal ceremonie,s, 
as the coronation of a sovereign, the inaug
uration of a president or governor, or the 
consecration of a prelate. A word applied by 
the Romans to the ceremony of dedicating a 
temple, or raising a man to the priesthood, 
after the augurs had been consulted. 

I N BLAU RA. In old records. Profit or prod
uct of ground. Cowell. 

I N BOARD. In maritime law, and particu
larly with reference to the stowage of cargo, 
this term is contrasted with "outboard." It 
does not necessarily mean under deck, but is 
applied to a cargo so piled or stowed that it 
does no..t project over the "board" (side or 
rail) of the vessel. See Allen v. St. Louis Ins. 
Co., 46 N. Y. Super. Ct. 181. 

I N B O R H .  In Saxon law. A security, 
pledge, or hypotheca, consisting of the chat
tels of a person unable to obtain a personal 
"borg," or surety. 

I N BO ROW. A forecourt or gate-house. A 
certain barony was inborow and outborow 
between England and Scotland. Cowell. 

I N B O U N D  C O M M O N .  An uninclosed com
mon, marked out, however, by boundaries. 

I NC. Incorporated. Goldberg, Bowen & Co. 
v. Dimick, 169 Cal. 187, 146 P. 672, 673. 

I N CAPAC I TY. Want of capacity ; want of 
power or ability to take or dispose ; want of 
legal ability to act. Ellicott v. Ellicott, 90 
Md. 321" 45 A. 183, 48 L. R. A. 58 ; Drews' Ap
peal, 58 N. H. 320 ; Appeal of Cleveland, 72 
Conn. 340, 44 A. 476 ; In re Blinn, 99 Cal. 216, 
33 P. 841 ; Mulligan v. Bond & Mortgage 
Guarantee Co., 184 N. Y. S. 429, 432, 193 App. 
Div. 741 ; Lumbermen's Reciprocal Ass'n v. 
Coody (Tex. Civ:. App.) 278 S. W. 856, 858. 

Inefficiency ; incompetency ; lack of ade
quate power. - Travelers' Ins. Co. v. Richmond 
(Tex. Com. App.) 291 S. W. 1085, 1087. 

LegaZ incapacity 

This expression implies that the person in view 
has the right vested in him, but is prevented by 
some impediment from exercising it ; as in the cas� 
of minors, femes covert, lunatics, etc. An adminis
trator has no right until letters are issued to him. 
Therefore he cannot benefit (as respects the time 

(Conn.) 187. 

TotaZ incapacity 

In Workmen's Compensation Acts, such disquaIl
flcation from performing the usual tasks of a work
man that he cannot procure and retain employment. 
Western Indemnity Co. v. Corder (Tex. Giv. App.) 
249 S. W. 316, 317 ; Georgia Casualty Co. v. Ginn 
(Tex. Civ. App.) 272 S. W. 601, 603 ; Moore v. Peet 
Bros. Mfg. Co., 162 P. 295, 296, 99 Kan. 443. Inca
pacity for work is total not only so long as the 
injured employee is unable to do any work of any 
character, but also while he remains unable, as a 
result of his injury, either to resume his former 
occupation or to procure remunerative employment 
at a different occupation suitable to his impaired 
capacity. Such period of total incapacity may be 
fo1I8wed by a period of partial incapacity, during 
which the injured employee is able both to procure 
and to perform work at some occupation suitable. 
to his then-existing capacity, but less remunerative 
than" the work in which .he was engaged at the time 
of hilS injury. That situation constitutes "partial 
incapacity." Austin Bros. Bridge Co. v. Whitmire, 
121 S. E. 345, 346, 31 Ga. App. 560. Synonymous with 
"total disability." Consolidation Coal Co. v. Cris
lip, 289 S. W. 270, 273, 217 Ky. 371. See Disability. 

I NCARC ERAT I ON.  Imprisonment ; confine
ment in a jail or penitentiary. This term is 
seldom used in law, though found occasion
ally in statutes. When so used, it appears al
ways to mean confinement by competent pub
lic authority or under due legal process, 
whereas "imprisonment" may be effected by 
a private person without warrant of law, and 
if unjustifiable is called "false imprison
ment." No occurrence of such a phrase as 
"false incarceration" has been noted. See 
Imprisonment. 

I NCASTELLARE. To make a building serve 
as a castle. Jacob. 

I NCAU STUM,  or ENCAUSTUM.  Ink. Fleta, 
1. 2, c. 27, § 5. 

I ncaute factum pro non facto h abetur. A thing 
done unwarily (or unadvisedly) will be tak
en as not done. Dig. 28, 4, 1. 

I N CEND IARY. A house-burner ; one guilty 
of arson ; one who maliciously and willfully 
sets another person's building on fire. 

I ncendiu m  cere alieno n o n  exu it debitorem. Cod. 
4, 2, 11. A fire does not release a debtor from 
his debt. 

I NCEPT I O N. Commencement ; opening ; ini
tiation. The beginning of the operation of a 
contract or will, or of a note, mortgage, lien, 
etc. ; the beginning of a cause or suit in court. 
Oriental Hotel Co. v. Griffiths, 88 Tex. 574, 
33 S. W. 652, 30 L. R. A. 765, 53 Am. St. Rep. 
790 ; Sullivan v. Coal Co., 94 Tex. 541, 63 S. 
W. 307 ; Marvin v. McOullum, 20 Johns. (N. 
Y.) 288 ; State v. Bollero, 112 La. 850, 3,6 So. 
754. 
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I ncerta pro n u l l is  h abentur. Uncertain things 
are held for nothing. Dav. Ir. K. B. 33. 

I ncerta quantitas vitiat actum.  1 Rolle R. 465. 
A.n uncertain quantity vitiates the act. 

I NC ERTfE PERSO NfE. Uncertain persons, 
as posthumous heirs, a corporation, the poor, 
a juristic person, or persons who cannot be 
ascertained until after the execution of a 
will. Sohm. lnst. Rom. L. 104, 458. 

I NCEST. The crime of sexual intercourse or 
cohabitation between a man and woman who 
are related to each other within the degrees 
wherein marriage is prohibited by law. Peo
ple v. Stratton, 141 Cal. 604, 75 P. 166 ; State 
v. Berges, 55 Minn. 464, 57 N. W. 205 ; Dinkey 
v. Com., 17 P. 129, 55 Am. Dec. 542 ; Taylor 
v. State, 110 Ga. 150, 35 S. E. 161 ; State v. 
Sauls, 190 N. C. 810, 130 S. E. 848, 849 ; Signs 
y. State, 35 Oklo Cr. 340, 250 P. 938, 940. 

I NC ESTUOSI .  Those offspring incestuously 
begotten. Mack. Rom. L. § 143. 

I N C ESTU O US A D U L  T E RV. The elements of 
this offense are that defend::mt, being married 
to one person, has had sexual intercourse with 
another related to the defendant within the 
prol:).ibited degrees. Cook v. State, 11 Ga. 53, 
56 Am. Dec. 410. 

I NC ESTU O US BASTA RDS. Incestuous bas
tards are those who are produced by the il
legal connection of two persons who are rela
tions within the degrees prohibited by law. 
Ci y. Code La. art. 183. 

I N C H .  A. measure of length, containing one
twelfth part of a foot ; originally supposed 
equal to three barleycorns. 

-I nch of oandle. A mode of sale at one time 
in use among merchants. A notice is first giv
en upon the exchange, or other public place, 
as to the time of sale. The goods to be sold 
are divided into lots, printed papers of which. 
and the 'conditions of sale, are published. 
When the sale takes place, a small piece of 
candle, about an inch long is kept burning, and 
the last bidder, when the candle goes out, is 
entitled to the lot or parcel for which he bids. 
Wharton. 

-I nch of water. The unit for the measure
ment of a volume of water or of hydraulic 
power, being the quantity of water which, un
d�r a '  given constant head or pr

'
essure, :will 

escape through an orifice one inch square (or 
a circular orifice having a diameter of one 
inch) . in a '  vertical plane. Jackson Milling 
Co. v. Chandos, 82 Wis. 437, 52 N. W. 759. 

, .... Miner's inch. The qua'htity ' of water which 
will escape from a ditch' or reservoir through 
an orifice- iIi its side one inch square, the cen
ter 'of· ·the orifice being '. six • incht!S . below the 
cOnstant , 1e,,"el ·  '. e>f the ; ·water; · 'eqUIvalent to 
abo1it;l:6 'Cubi� feet of< water per minnte: . De
fined by statute in Colorado as "an inOO-
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square orifice under a five-inch pressure, a 
five-inch pressure being from the top of the 
orifice of the box put into the banks of the 
ditch to the surface of water." Mills' Ann. 
St. Colo. § 4643 (Comp. Laws 1921, § 4111). 
See I.1ongmire v. Smith, 26 Wash. 439, 67 P. 
246, 58 L. R. A. 308. The standard miner's 
inch of water, as fixed by St. Cal. 1901, p. 660, 
is the equivalent of llh cubic feet of water per 
minute measured through any aperture or 
orifice, making it equivalent to one-fortieth of 
a second foot. Lillis v. Silver Creek & Pan
oche Land & Water Co., 32 Gal. App. 668, i63 
P. 1040, 1043. 

I N CHARTA RE. To give, or grant, and assure 
ally thing by a written instrument. 

I N CHOATE. Imperfect ; unfinished ; begun, 
but not completed ; as a contract not executed 
by all the parties. Good v. Crist, 23 Ohio App. 
484, 156 N. E. 146, 148 ; Wainscott v. Baley, 
185 Mo. App. 45, 171 S. W. 983, 984 ; Sterling 
v. Parker-Washington Co., 185 Mo. App. 192, 
170 S. W. 1156, 1159 ; Long v. Long, 99 Ohio 
St. 330, 124 N. E. 161, 162, 5 A. L. R. 1343 ; 
Bucci v. Popovich, 93 N. J. Eq. 121, 115 A. 95, 
98. 

I NC H OATE DOWER. A wife's interest in 
the lands of her husband during his life, 
which may become a right of dower upon his 
death. Guerin v. Moore, 25 Minn. 465 ; Ding
man v. Dingman, 39 Ohio St. 178 ; Smith v. 
Shaw, 150 Mass. 297, 22 N. E. 924. 

I N C H OATE I NST R U M ENT. Instruments 
which the law requires to be registered or re
corded are said to be " inchoate" prior to reg
istration, in that they are then good only be
tween the parties and privies and as to per
sons having notice. Wilkins v. McCorkle, 112 
Tenn. 688, 80 S. W. 834. 

I NC H OATE I N TEREST. An interest in real 
estate which is not a present interest, but 
which may ripen into a vested estate, if not 
barred, extinguished, or divested. Rupe · v. 
Hadley, 113 Ind. 416, 16 N. E. 391 ; Bever v. 
North, 107 Ind. 547, 8 N. :m. 576 ; Warford v. 
Noble (C. C.) 2 Fed. 204. 

I NC I DENT. This word, used as a noun, de
notes anything wllich inseparably pelongs to, 
or is connected with, or inherent in, another 
thing, called the "principal." In this sense, 
a court-baron is incident to a manor. Also, 
less strictly, it denotes anything which is usil� 
ally connected with another, or connected for 
some purposes, though no� inseparably. Thus, 
the right of alienation is incident to an estate 
in fee-simple, though separable in equity. . SE:!e 
Cromwell . v. Phipps (Sur.) 1 N. Y. S. 278 ; 
Mount Carmel Fruit Ce>. v. Webster, 140 Cal. 
183, 73 P. 826. 

iNC I  D ENTA L. Deperiqllig llpon Qr apper" 
taining tp someth.mg , else as primary ; &ome
thing. necessary" appertaining to, or.depending 
upon anotber which .is" termed · the ' prinCipal ;' 
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sO'mething incidental . to the main purpose. 
The Robin GO'odfellO'w (D. C.) 20 F.(2d) 924, 
925. 

The term " incidental powers," within the rule thAt 
a corporation possesses only those powers which ita 
charter confers upon it, . either expressly or as in
cidental to its existence, means such powers as are 
directly and immediately appropriate to the exe
cution of the powers expressly granted and exist 
only to enable the corporation to carry out the pur
pose of its creation. State ex info Haney v. Mis
souri Athletic Club, 170 S. W. 904, 909, 261 Mo. 576, 
L. R. A. 19150, 87&, Ann. Cas . .  1916D, 931 ; State ex 
reI. Barrett v. First Nat. Bank, 249 S. W. 619, 622, 
297 Mo. 397, 30 A. L. R. 918. 

I N C I D E R E. Lat. In the civil and old Eng� 
lish law. TO' fall intO'. Calvin. 

TO' fall O'ut ; to' happen ; to' cO'me to' pass. 
Galvin. 

TO' fall uPO'n O'r under ; to becO'me subject 
O'r liable to'. Incidere in legem, to' incur the 
penalty uf a law. BrissO'nius. 

I N C I  LE. Lat. In the civil law. ,A. trench. 
A place sunk by the side uf a stream, SO' 
called because it is cut (incidatur) into O'r 
thrO'ugh the stO'ne ur earth. Dig. 43, 21, 1,  
5. The term seems to' have included ditches 
(j088ce) and wells, (putei.) 

I N:C I NERATI ON. Burning to' ashes ; de
struction of a substance by fire, as, the cO'rpse 
uf a murdered persO'n. 

I N C I P'I T U R,. Lat. It is begun ; it begins. 
In O'ld practice, when the pleadings in an 
action at law, instead of being recited at 
large O'n the issue-rO'll, were set out merely 
by their cO'mmencements, this was described 
as entering the incipitur ; i. e., the beginning. 

I NC ISE,D WOU N D-. In medical jurispru
dence. A cut ur incisiO'n on a human bO'dy ; a 
wound made by a cutting instrument, such as 
a razur. Burrill, Dirc. Ev. 693 ; Whart. & S. 
Med. Jur. § 808. 

I N'C I TE. TO' arouse ; stir up ; instiga te ; 
set in mO'HO'n ; as, to' "incite" a riot. AlsO', 
generally, in criminal law to instigate, per
suade, or mO've another to' commit a crime ; 
in this sense nearly synunymuus with "abet." 
See Lung v. State, 23 Neb. 33, 36 N. W. 310. 
United States v. Ault (D. C.) 263 F. 800, 810 ; 
Unit�d State� v. Strong (D. C.) 263 F. 789, 796 ; 
State v. Diamond, 27 N. M. 477, 202 P. 988, 
991, 20 A. L. R. 1527 ; Piluso v. Spencer, 36 
Cal. App. 416, 172 P. 412, 414. 

mCLUDE 

I nclvlle est, nlal tota aententla Inspeota, de ali
qua parte Judicare. . It is irregular, ur legally 
improper, to' pass an upinion upon any part 
uf a sentence, withuut examining the whole. 
Hob. 171a. 

I NC I V I SM. Unfriendliness to the state or 
government uf which O'ne is a citizen. 

I NCLA USA. In uld records. 
or inclosure near the hO'use. 
31 ; Cowell. 

A hO'me cluse 
Paroch. Antiq. 

I NC LOSE. TO' shut up. "TO' inclose a jury," 
in Scotch practice, is to' shut them up in a 
rO'om by themselves. Bell. See Union Pac. 
Ry. Co. v. Harris, 28 Kan. 210 ; Campbell v. 
Gilbert, 57 Ala. 569. 

TO' surround ur envelop. Epstein v. Dry
fO'US (D. O.) 229 F. 756, 758 ; Ex parte Wis
ner, 32 Oal. App. 637, 163 P. 868, 869. 

I N C Lo-SED LANDS. Lands whiCh are ac
tually inclosed and surrounded with fences. 
Tapsell v. Crosskey, 7 Mees. & W. 446 ; Kim
ball v. Carter, 95 Va. 77, 27 S. E. 823, 38 
L. R. A. 570 ; Daniels v. State, 91 Ga. 1, 16 
S. E. 97. See Haynie v. State (Tex. Or. App.) 
75 S. W. 25. 
I N C LOSU RE. In English law. Inclusure is 
the act of freeing land from rights of com
mon, cO'mmonable rights, and generally all 
rights which obstruct cultivation and the 
productive employment of labor on the soil. 

Land surrounded by some visible ubstruc
tion. Whittet v. Bertsch, 39 R. I. 31, 97 A. 
18, 19, L. R. A. 1916E, 710. 

AlsO', an artificial fence around O'ne's es
tate. Porter v. Aldrich, 39 Vt. 330 ; Taylor v. 
Welbey, 36 Wis. 44 ; Golcunda Cattle Co. v. 
U. S. (C. O. A.) 201 F. 281, 284. See Close. 

I NC LOStU R.E ACTS. English statutes regu
lating the subject of inclosure. The most 
notable was that uf 1801. 

I N CLOSU R E  COM M I SS I O N, ACT, 1 845. The 
statute 8 and 9 Vict. c. 118, establishing a 
buard of commissioners for England and 
Wales and empowering them, on the applica
tion uf persons interested to the amount uf 
one-third of the value of the land, and pro
vided the consent of persons interested to' the 
amount of two-thirds of the land and of the 
lord of the manor (in case the land be waste 
of a manor) be ultimately obtained, to in
quire intO' the case and · to report to parlia
ment as to' the expediency of making the in
closure. 1 S teph. Com. 655. 

I NC I V I LE.  Lat. Irregular ; impruper ; out I N C LU D E. (Lat. in claudere, to' shut in, 
of the due course of law. keep within). TO' confine within, attain, shut 

I ncivile est, n isi tota lege perspeota, u na al iqu a  
p·articula ejus proposita, j u dicare, vel respon
dere. It is improper, without looking at the 
whole uf a law, to give judgment ur advice, 
upon a view uf any one clause uf it. Dig. 1, 3, 
:.!4. 

up, contain, inclose, comprise, comprehend, 
embrace, involve. Including may, according 
to context, express an enlargement and have 
the meaning of and or in addition to, or 
merely specify a particular thing already in
cluded within general words theretofore used. 
Miller v. Johnston, 173 N. C. 62, 91 S. E. 593, 



INCLUDE 

597 ; Blanck v. Pioneer Mining 00., 93 Wash. 
26, 159 P. 1077, 1079 ; Baker v. Soltau, 94 
N. J. Eq. 544, 118 A. 682, 683 ;  Jacksonville 
Terminal Co. v. Blanshard, 77 Fla. 855, 82 So. 
300, 301 ; Wyatt v. City of Louisville, 206 Ky. 
432, 267 S. W. 146, 147 ; Kennedy v. Indus
trial Accident Commission of California, 5.0 
Cal. App. 184, 195 P. 267, 271 ; Achelis v. Mus
grove, 212 Ala. 47, 101 So. 670, 672 ; Cunning
ham v. Sizer Steel Corporation (D. C.) 1 F. 
(2d) 337, 338 ; Decorated Metal Mfg. Co. v. 
U. S., 12 Ct. Gust. App. 140 ; In re Sheppar<Ys 
Estate, 189 App. Div. 370, 179 N. Y. S. 409, 
412 ; Rose v. State, 122 Ark. 509, 184 S. W. 60, 
61. 

I ncl usio u n ius est excl usio alterius. The inclu
sion of one is the exclusion of another. The 
certain designation of one person is an abso
lute exclusion of all others. 11 Coke, 58b. 

I N C LUSI VE. Embraced ; comprehended ; 
comprehending the stated limits or extremes. 
Opposed to "exclusive/' 

I NCLUS I VE S U RVEY. In land law, one 
which includes within its boundaries prior 
claims excepted from the computation of the 
area within such boundaries and excepted in 
the grant. Stockton v. Morris, 39 W. Va. 
432, 19 S. E. 531. 

I NC O lA. Lat. In the civil law. An inhab
itant ; a dweller or resident. Properly, one 
who h�s transferred his domicile to any 
country. 

I ncolas domici l i u m  facit. Residence creates 
domicile. Arnold v. United Ins. Co., 1 Johns. 
Cas. (N. Y.) 363, 366. 

I NCOM E. The return in money from one's 
business, labor, or capital invested ; gains, 
profit, or private revenue. Braun's A�ppeal, 
105 Pa. 415 ; People v. Davenport, 30 Hun 
(N. Y.) 177 ; In .re Slocum, 169 N. Y. 153, 62 
N. E. 130 ; Waring v. Savannah, 60 Ga. 99. 

"Income" Is the gain which proceeds from labor, 
business, or property ; commercial revenue, or re
ceipts of any kind, including wages or salaries, the 
proceeds of agriculture or commerce, the rent of 
houses, or the return on investments ; or the 
amount of money coming to a person or corpora
tion within a specified time, whether as payment for 
sE'rvices, interest, or profit from investment, its 
usual synonyms being "gain," "profit," "revenue." 
Trefry v. Putnam, 116 N. E. 904, 907, 227 Mass. 
522, L. R. A. 1917F, 806. Something derived from 
property, labor, skill, ingenuity, or sound judg
ment, or from two or more in combination, or from 
some other productive source. Stony Brook R. Cor
poration v. Boston & M. R. R., 260 Mass. 379, 157 N. 
E. 607, 610, 53 ./l... L. R. 700. An increase of wealth, 
out of which money may be ta�en to satisfy the im
position laid thereon. Brown v. Long, 242 Mass. 242, 
136 N. E. 188, 189. . 

"Income" . is . the gain derived from capital, from 
labor, o� trom both �mbined ; something of ex
changeable value, proceeding from the property, sev
ered . .  from ... the capital. however invested or em
ployed,. and received .  Or drawn by the·· recipient · for 
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his separate use, benefit, and disposal. Eisner v. 
Macomber, 40 S. Ct. 189, 252 U. S. 189, 64 L. Ed. 521, 
9 A. L. R. 1570 ; Goodrich v. Edwards, 41 S. Ct. 390, 
255 U. S. 527 .. 65 L. Ed. 758 ; Noel v. Parrott (C. C. 
A.) 15 F. (2d) 669, 672. Money pr that which is con
vertible into money. State v. Wisconsin Tax Com
mission, 187 Wis. 539, 204 N. W. 481, 482. 

" Income" means that which comes in or is re
ceived from any business or investment of capital ,  
without reference to  the outgoing expenditures ; 
while "profits" generally means the gain which is 
made upon any business or investment when both 
receipts and payments are taken into account. 
"Income," when applied to the affairs of individuals, 
expresses the same idea that "revenue" does when 
applied to the affairs of a state or nation. People 
v. Niagara County, 4 Hill (N. Y.) 20 ; Bates v. Por
ter, 74 Cal. 224, 15 P. 732. 

"Income" is used in common parlance and in law 
in contradistinction to "capital." 31 C. J. 397. In
come, when not derived from personal exertion, is 
something produced by capital without impairing 
such capital, the property being left intact, and 
nothing can be called income which takes away from 
the property itself. Sargent Land Co. v. Von Baum
bach (D. C.) 207 F. 423, 430. Income is something 
which has grown out of or issued from capita}, 
leaving the capital unimpaired and intact. Gavit 
v. Irwin (D. C.) 275 F. 643, 645. 

I N COME TAX. A tax on the yearly prOfits 
arising from property, professions, trades, 
and offices. 2 Steph. Comm. 573. Levi v. 
Louisville, 97 Ky. 394, 30 S. W. 973, 28 L. R. 
A. 480 ; Parke'r v. Insurance Co., 42 La. Ann. 
428, 7 So. 599. An income tax is not levied 
upon property, funds, or profits, but upon the 
right of an individual or corporation to re
ceive income or profits. Paine v. City of 
Oshkosh, 190 Wis. 69, 208 N. W. 790, 791. 
Under various constitutional and statutory 
provisions, a tax on incomes is sometimes 
said to be an excise tax and not a tax on 
property, Hattiesburg Grocery Co. v. Robert
son, 126 Miss. 34, 88 So. 4, 5, 25 A. L. R. 748, 
nor on bUSiness, but a tax on the proceeds 
arising therefrom, Young v. Illinois Athletic 
Club, 310 Ill. 75, 141 N. E. 369, 371, 30 A. 
L. R. 985. But in other cases an income tax 
is said to be a property and not a personal 
or excise tax ; In re Ponzi (D. C.) 6 F.(2d) 
324, 326 ; Commonwealth v. P. Horillard Co., 
129 Va. 74, 105 S. E. · 683, 684 ; Kennedy v. 
Commissioner of Corporations & Taxation, 
256 Mass. 426, 152 N. E. 747, 748 (but see 
In re Opinion of the Justices, 77 N. H. 611, 
93 A. 311, 313). An "excise tax" is an in
direct charge for the privilege of following 
an occupation or trade, or carrying Oli a 
business ; while an "income · tax" is � direct 
tax imposed upon income, and is as directly 
imposed as

· 
is a tax on land. United States 

v. Philadelphia, B. & W. R; Co. (D. C.) 262 
F. 188, 190. 

I ncom modum non  solvit argu m entum.  An in
convenience does not destroy an argument. 

I NCOMM�U N I CAT I O N. In Spanish law. 
The condition of a' prisoner who is not per
mitted to see or to speak with any persOn. 



visiting him durlrrg" hls " Confinement.: A per'son accused cannot be subjected to this treat� 
ment unless it be 'expressly ordered ' by the 
judge, ,for some , grave offense, and it 'cannot 
be contiIlUed for a longer period than is ab
solutely necessary. This precaution ' is re
sorted, to , for the purpose of preventing the 
accused from knOWing beforehand tlie testi
mony of the witnesses, or from attempting 
to corrupt them and concert such measures 
as will efface the traces of his guilt. As 

, soon, therefore; as the dangel' of his doing 
so has ceased, the , interdiction ceases like
wise. Escriche. 

I NCOMMUTABLE,. Not capable of or enti
tled to be commuted. See Commutation. ' 

I NCO�PAT I B I L ITY. Incapability of exist
ing or being exercised .together. 

Thus the relations of landlord and of ten
ant cannot exist in one man at the same 
time in reference to the same land. Two 
offices may be incompatible either from their 
nature or by statutory provisions. See U. S. 
Const. art. 1, § 6, cl. 2 ;  Com. v. Sheriff & 
Keeper of Jail, 4 S. & R. (Pa.) 277 ; People 
v. Green, 46 How. Pr. (N. Y.) 170 ; State v. 
Buttz, 9 S. C. 179. 

Incompatibility is ordinarily not a ground 
for divorce ; Trowbridge v. Carlin, 12 La. 
Ann. 882 ; Pinkney v. Pinkney, 4 G. Greene 
(Ia.) 324 ; though in some states it 'is. See 
Divorce. 

I NCOMPATI BLE. Two or more relations, 
offices, fUIlctions, or , rights which cannot 
naturally, , or may not legally, exist in or be 
exercised by the same person at the same 
time, are said to be incompatible. , Thus, the 
relations of lessor and lessee of the same 
land, in one person at the same time, are 
incompatible. So of trustee and beneficiary 
of the same property. See People v. Green, 
46 How. Prac. (N. Y.) 170 ; Com. Vo Sheriff', 
'4 Sergo & R. (Pa.) 276 ; Regents of University 
of Maryland V. Williams, 9 Gill & J. (Md.) 
422, 31 ' Am. Dec. 72 ; Commonwealth V. 
Staunton Mut. Telephone Co., 134 Va. 291, 
114 S. E. 600, 603. 

Public offices are "incompatible" when their func
tions are inconsistent, their performance resulting 
in antagonism and a con1lict of duty, so that the 
incumb,ent of ,one cannot discharge with 1ldelity 
and propriety the duties' of both. State v. Sword, 
196 N. W. 467, 157 Minn. 263 ; Haymaker v. State, 
163 P. 248, 249, 22 N. M. 400, L. R: A. 1917D, 210 ; Her
mann v. Lampe, 175 Ky. 109, 194 S. W. 122, 126. It 
is diftlcult to de1lne with precision this incompati
bility. The question must be determined upon the 
facts of each case. Dyche v. Davis, 92 .Kan. 971, 

142 P. 264, 260. 
Public offices are "incompatible" when the in

cumbent of one has power of removal over the oth
er, or when one has power of supervision over the 
other, or when the 'nature and duties of the two 
render it improper, from consideration of public 
policy, for one person to retain both. State v. Witt
mer, 50 Mont. 22, 144 P. 648, 649 . 
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I NCOMPETENCY • .  : Lack of , ability, legal 
qualification, or fitness to discharge the' re
quired duty. In re Leonard's Estate, 95 
Mich. 295, 54 N. W. 1082 ; In re Cohn, 78 N. 
Y. 252 ; Stephenson V. Stephenson, 49 N. C. 
473 ; Nehrling V. State, 112 Wis. 637, 88 N. 
W. 610 ; United States v. Nez Perce County, 
Idaho (D. C.) 267 F. 495, 497 ; Cafferty v. 
Southern Tier Pub. Co., 226 N. Y. 87, 123 
N. E. 76, 77 ; ,James V. Winifred Coal Co., 
184 Iowa, 619, lOO N. W. 121, 123; Charley 
v. Norvel, 97 Oklo 114, 221 P. 255, 257. 

As applied to evidence, the word "incom
petent" means not proper to be received ; in
admissible, as distinguished from that which 
the court' should admit for the consideration 
'of the ju'ry, though they may· not find it wor-
thy of credence. 

-

In New York, the word "incompetency" is 
used to designate· the condition or legal status 
of a person who is unable or unfitted to man
age his own affairs by reason of insanity, im
becility, or feeble-mindedness, and for whom, 
therefore, a committee may be appointed ; 
and such a person is designated an "incom
petent." See Code Civ. Proc. N. Y. § 2320 
et seq. (Civil Practice Act, § 1356) ; In re 
Curtiss, 134 App. Div. 547, 119 N. Y. Supp. 
556 ; In re Fox, 138 App. Div. 43, 122 N. Y. 
Supp. 889, 

I n French Law 

Inability or insufficiency of a judge to try 
a cause brought before him, proceeding from 
lack of jurisdiction. 

I NCO NCLUSI VE. That which may be dis
proved or r�butted ; not shutting out further 
proof or consideration. Applied to evidence 
and p�esumptions. 

I NCO NSISTENT. Mutually repugnant or 
contradictory ; contrary, the one to the other, 
so that both cannot stand, but the acceptance 
or establishment of the one implies the ab
rogation or abandonment of the other ; as, 
in speaking of "inconsistent defenses," or the 
repeal by a  statute of "all laws inconsistent 
herewith." See In re Hickory Tree Road, 
43 Pa. 142 ; Irwin V. Holbrook, 32 Wash. 349, 
73 P. 361 ; Swan V. U. S., 3 Wyo. 151, 9 
P. 931 ; Borough of Oakland V. Board of 
Conservation and Development, 98 N. J. Law, 
99, 118 A. 787, 788 ; Comm6nwealth v. 
Staunton Mut. Telephone Co., 134 Va. 291, 
114 S. E. 600, 603 ; Van Horn V. City of 
Des Moines, 195 Iowa, 840, 191 N. W. 144, 
150 ; Friedman V. Rodstein (Sup.) 176 N. 
Y. S. 554 ; Jaloff v. United Auto Indemnity 
Exchange, 120 Or. 381, 2OO P. 717, 719 ; 
Anderson v. Southern Surety Co., 107 Kan. 
375, 191 P. 583, 21 A. L. R. 761 ; Susznik V. 
Alger Logging Co., 76 Or. 189, 147 P. 922, 
924, Ann. Cas. 1917C, 700. 

I N CONSULTO. Lat. In the civil law. Un
advisedly ; unintentionally. Dig. 28, 4, 1. 

I NCO NT I NENCE. Want of chastity ; iri
dulgence in unlawful carnal connection. Lu-



INCONVENIENCE 

cas v. Nichols, 52 N. C. 35 ; State v. Hewlln, 
128 N. C. 571, 37 S. E. 952. 

I N CONVEN I ENCE. In the rule that stat
utes should be so construed as to avoid "in
convenience," this means, as applied to the 
public, the sacrifice or jeoparding of impor
tant public interests or hampering the legiti
mate activities of government or the trans
action of public business, and, as applied to 
individuals, serious hardship or injustice. 
See Black, Interp. Laws, 102 ; Betts v. U. 
S., 132 F. 237, 65 C. C. A. 452. 

I NCO PO LI T US. A proctor or vicar. 

I noorporalia bello non adqu iruntur. Incor
poreal things are not acquired by war. 6 
Maule & S. 104. 

I N C O R P O RAMUS. We inaorporate. One of 
the words by which a corporation may be 
created in England. ' 1  Bl. Comm. 473 ; 3 
Steph. Comm. 173. 

I NCO RPO RATE. To create a corporation ; 
to confer a corporate franchise upon deter
minate persons. 

To declare that another document shall 
be taken as part of the document in which the 
declaration is made as much as if it were set 
out at length therein. Railroad Co. v. Cupp, 
8 Ind. App. 388, 35 N. E. 703. 

I NC O R P O RAT ED LAW SO C I ETY. A society 
of attorneys and solicitors who'se function it 
is to carry out the acts of parliament and 
orders of court with reference to articled 
clerks ; to keep an alphabetical roll of 
solicitors ; to issue certificates to persons 
duly admitted and enrolled, and to exercise 
a general control over the conduct of solici
tors in practice, and to bring cases of mis
conduct before the judges. 3 Steph. Com. 
217. 

I NC O RPO RAT I O N.  The act or process of 
forming or creating a corporation ; the forma
tion of a legal or political 'body, with the qual
ity of perpetual existence and succession, un
legs limited 'by the act of incorporation. 

The method of making one document of 
any kind become a part of another separate 
document by referring to the former in the 
latter, and declaring that the former shall be 
taken and considered as a part of the latter 
the same as if it were fully set out therein. 
This is more fully described as "incorpora
tion by reference." If the one document is 
copied at length in the other, it is called 
"actual incorporation." 

In the civil law. The union of one domain 
to another. 

I NC O RPOREAL. Without body ; not of mft
terial nature ; the opposite of " corporeal/, 
(q. v.)� 

, 

I-NCOfl,PORJ::AL Ct-iATTELS,. c A  cla� 9t ;i�
QOrporeal rights grp;��g, ,o�t of ()r inci,(!lent ,to 
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things peraona.l ; such as patent-righ ts and 
copyrights. 2 Steph. Comm. 72. See Boreel 
v. New York, 2 Sand!. (N. Y.) 559. 

I NC O R P O REAL H EREDI TAM ENTS. See 
Hereditaments. 

I N CORPO REAL P ROPERTY. In the civil 
law. That which consists in legal right mere
ly. The same as choses in action at common 
law. 

I NCO R P O REAL T H I N GS. In the civil law. 
Things which can neither be seen nOor touched, 
such as consist in rights only, such as the 
mind alone can perceive. Inst. 2, 2 ; Civ. 
Code La. art. 460 ; Sullivan v. Richardson, 
33 Fla. 1, 14 So. 692. 

I NC O RR I G I B LE. Incapable of being correct
ed, amended, or improved ; with respect to 
juvenile offenders, unmanageable by parents 
or guardians. People v. Purcell; 70 Colo. 399, 
201 P. 881 ; In re Hook, 95 Vt. 497, 115 A. 
730, 733, 19 A. L. R. 610 ; Ex parte Roach, 87 
Tex. Cr. 370, 221 S. W. 975, 976. 

I N COR R I G I B LE R O G U E. A species of rogue 
or offender, described in the statutes 5 Geo. 
IV. c. 83, and 1 & 2 Vict. c. 38. 4 Steph. 
Comm. 309. 

I NCOR R U PT I BLE. That which cannot be 
affected by immoral or debasing influences, 
such as bribery or the hope of gain or ad
vancement. 

I N CREASE. The produce of land ; also, 
the offspring of animals. Sorrells v. Sigel
Campion Live Stock Commission Co., 27 Colo. 
App. 154, 148 P. 279, 280 ;  Stockyards LOan 
Co. v. Nichols (C. C. A.) 243 F. 511, 513, 1 A. 
L. R. 547. 

I N CREASE, AFFI DAV I T  O F. Affidavit of 
payment of increased costs, produced on taxa
tion. 

I NC REASE, C OSTS O F. In English law. It 
was formerly a practice with the jury to 
award to the successful party in an action the 
nominal sum of 408. only for his costs ; and 
the court assessed by their own officer the 
actual amount of the ,successful party's costs ; 
and the amount so assessed, over and a'hove 
the nominal sum awarded by the jury, was 
thence called "costs of increase." Lush, Com. 
La w Pro 775. The practice has now wholly 
ceased. Rapal. & Law. 

I NC REM E NTUM. Lat. Increase or improve
ment, ' opposed to aecrementum or abatement. 

I N C R'I M I NATE. To charge with crime ; to 
expose to' an accusation or ' charge of crime ; 
to involve oneself ' or anot!ler in a criminal 
prosecutio�tot'the <1ang�r thereof ; as; in the 
r�l� that �, wltness is not ,bound to give tes
timony which wOllld tend .tQ in9riminate hiIn. 

B.I;..LAw DIOT� (3D ED�) , 
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I NC R I M INAT I NG ADM I SS I ON.  An ac
knowledgment of facts tending to establish 

guilt. People v. SoYetsky, 323 Ill. 133, 153 
N. E. 615, 6,16. 

Johnson v. Bridge, .60 Cal. App. 629, 213 P. 
512, '513 ; Dyer Y. Scott, 253 Mass. 430, 149 N. 
E. 146, 147 ; ' Butterfield v. Butler, 50 Okl. 381, 
150 P. 1078 . An incumbrance may be a mort
gage, Funk v. Voneida, 11 Sergo & R. (Pa.) 

I NC R I M I NAT I N G C I RCUMSTANCE. A fact 112, 14 Am. Dec. 617 ; a judgment lien, Bow-01' cireumstance, collateral to the fact of the man v. Franklin Ins. Co., 40 Md. 631 ; Willsie 
commission of a crime, which tends to show v. Ranch Co., 7 S. D. 114, 63 N. W. 546 ; 
either that such a crime has been committed an attachment, Kelsey v. Remer, 43 Conn. 
or that some parti'cular person committed it. '  129, 21 Am. Rep. 63S ; Thatcher V. Valentine, 
Davis v. State, 51 Neb. 301, 70 N. W. 984. 22 Colo. 201, 43 Pac. 1031 ; an inc1hoate 

I N C R I M I NATO RY STAT EM ENT. A state
ment which tends to establish guilt of the ac
cused or from which, with other facts, his 
guilt may be inferred, or which tends to dis
prove some defense. Shellman v. State, 1517 
Ga. 788, 122 S. �. 205, 207. 

right of dower, Bigelow v. Hubbard, 97 Mass. 
195 ; Long V. Chandler, 10 Del. Ch. 339, 92 
A. 256, 258 ; Stone V. Kaufman, 88 "V. Va. 
588, 107 S. E. 295, 296 ; 'a mechanic's lien, 
Redmon V. Insurance Co., 51 Wis. 293, 8 N. 
W. 226, 37 Am. Rep. 830 ; State V. Anderson, 
159 Minn. 245, 199 N. W. 6, 8 ;  a lease, Shunk 

I NC ROAC H M E NT. An unlawful gaining up- V. Fuller, 118 Kan. 682, 236 P. 449, 451 ; 
on the right or possession of another. See Estep v. Bailey, 94 Or. 59, 185 P. 227, 229 ; 
Encroachment. Klippel v. Borngesser, 177 Wis. 423, 188 N. 

"V. 654, 655 ; restriction in deed, Hyman v. 
I NC U LPATE. To impute blame or guilt ; to Boyle, 239 Mich. 357, 214 N. W. 163, 164 ; 

. accuse ; to involve in guilt or crime. Isaacs v. Schmuck, 245 N. Y. 77, 156 N. E. 
I NC U LPATO RY. In the law of evidence. 
Going or tending to establish guilt ; intend
ed to esta,blish guilt ; criminative. Burrill, 
Circ. Ev. 251, 252. 

I N C U M BE NT. A person who is in present 
possession of an office ; one who is legally 
authorized to discharge the duties of an of
fice. State v. McCollister, 11 Ohio, 50 ; State 
v. Blakemore, 104 Mo. 340, 15 S. W. 960. 

In ecdesiastical law, the term 'signifies a 
clergyman who is in possession of a bene
fice. 

I NC U M BER. To incumber land is to make it 
subject to a charge or liability ; e. g., by 
mortgaging it. Incumbrances include not 
only mortgages and other voluntary charges, 
but also liens, lites pendente-s, registered 
judgments, and writs of execution, etc. 
Sweet. See Newhall v. Insurance Co., 52 Me. 
181. 

I N C U M BRA N C E. Any right to, or interest 
in, land which may subsist in another to the 
diminution of its value, but consistent with 
the passing of the fee. Fitch v. Seymour, 9 
Metc. (Mass.) 467 ; Huyck v. Andrews, 113 N:. 
Y. 81, 20 N. E. 581, 3 L. R. A. 789, 10 Am. 
st. Rep. 432 ; Alling v. Burlock, 46 Conn. 510 ; 
Demars v. Koehler, 62 N. J. Law, 203, 41 A. 
720, 72 Am. St. Rep. 642 ; Lafferty v. Milli
gan, 165 Pa. 534, 30 A. 1030 ; Stambaugh v. 
Smith, 23 Ohio St. 591 ; Shunk v. Fuller, 118 
Kan. 682, 236 . P. 44U, 45,1 ; Ritter v. Hill, 282 
Pa. 115, 127 A. 455, 456 ; Westerlund v. Black 
Bear Mining Co. (C. C. A .. ) 203 F. 599, 604 ; 
State v. Anderian, 159 Minn: 245, 199 N. W. 
6, 7 ;  First Unitarian Society of Iowa City 
v. Citizens' Savings ·& Trust Co., Iowa City. 
162 Iowa, 389, 142 N. W. 87, 88. 

A claim, HEm, charge, or liability attached 
to and binding real property. Harrison v. 
Railroad Co., 91 Iowa, 114, 58 N. W. 1081 ; 

621, 622, ,51 A. L. R. 1454 ; encroachment of a 
building, Gamorsil Realty Corporation v. 
Graef, 220 N. Y. S.  221, 222, 128 Misc. 596 ; 
Vassar Holding Co. v. Wuensch, 100 N. J. Eq. 
147, 135 A. 8S ;  an easement or right of way, 
Krotzer v. Clark, 178 Cal. 736, 174 P. 657, 
658 ; Thackeray v. Knight, 57 Utah, 21, 192 
P. 263, 265 ; Du�bury v. McCook County, 48 
S. D. 523, 205 N. W. 242, 243 ; Strong V. Brin
ton, 63 Pa. Super. Ct. 267 ; Pritchard V. Rebori, 
13-5 Tenn. 328, 186 S. W. 121, 123 ; accrued 
and unpaid taxes, Ex parte Helm, 209 Ala. 1,  
�5 So.  546 ; the statutory right of redemp
tion, Roy v. F. M. Martin & Son, 16 Ala. App. 
650, 81 So. 142, 143. 

The term "incumbrance" is sometimes used 
to denote a burden or charge on personal 
property as 6. g. a chattel mortgage on a 
stock of goods. Hartford Fire Ins. Co. v. 
Jones, 31 Ariz. 8, 250 P. 248, 251. 

I NC U M B RANCE R. The holder of an incum
brance, 6. g., a mortgage, on the estate of an
other. De VQe v. Rundle, 33 Wash. 604, 74 
P. 836 ; Shaeffer v. Weed, 8 Ill. 514 ; Newhall 
v. Insurance Co., 52 Me. 181. 

I N C U M BRANCES, COVENANT AGA I NST. 
See Covenant. 

I N C U R. To have liabilities cast upon one 
by act or operation of law, as distinguished 
from contract, where the party acts affirma
tively. Crandall v. Bryan, 15 How. Pro (N. 
Y.) 56 ; Beekman v. Van Dolsen, 70 Hun, 
288, 24 N. Y. S. 414 ; Ashe v. Young, 68 Tex. 
123, 3 S. W. 454 ; Weinberg Co. v. Heller, 
73 Cal. App. 769, 239 P. 358, 363 ; Boise 
Development Co. v. City of Boise, 26 Idaho, 
347, 143 P. 531, 534. 

I NC U RABLE D I SEASE. Any disease which 
has reached an incurable stage in the patient 
afflicted therewith, according to gener.al state 



INOUBJtAMENTUM 

of knowledge· of the medical profession. 
Freeman v. State Board of Medical Exam
iners, 54 Ok!. 531, 154 P. 56, 57, L. R. A. 
1916D, 436 ; State Board of Medical Exam
iners v. Jordan, 92 ·Wash. 234, 158 P. 982, 985. 

I NC U R RAM ENTUM.  L. Lat. The liability 
to a fine, penalty, or amercement. Oowell. 

I N D E. Lat. Thence ; thenceforth ; thereof ; 
thereupon ; for that cause. ' 
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Heinzle, 75 Ind. App. 431, 130 N. E. 815, 816 ; City of 
Perry v. Johnson, 106 Okl. 32, 233 P. 679, 680. 

I nvoluntary I ndebtedness 

Of a county, a liability imposed by law, 
which the county is not privileged to evade 
or postpone. Dexter Horton Trust & Savings 
Bank v. Clearwater Oounty (D. O.) 235 F. 
743, 756 ; Wingate v. Olatsop Oounty, 71 Or. 
94, 142 P. 561, 562. 

Voluntary I ndebtedness I nde datre leges ne fortior omnia posset. Laws 
are made to prevent the stronger from having 
the power to do everything. Dav. Ir. K. B. 
36. 

One which a county is at liberty to evade 
or postpone until means are provided for the 
payment of the expenses incident thereto ; 

I N D E B I TATUS. Lat. Indebted. Nunquam opposed to involuntary indebtedness. Dexter 
indebitatus, never indebted. The title of the ' Horton Trust & Savings Bank v. Olearwater 
plea substituted in England for niZ debet. County (D. C.) 235 F. 743, 706 ;  Wingate v. 

I N D E B I TATUS ASS U M PS I T. Lat. Being Clatsop Count
,
y, 71 Or. 94, 142 P. 561, 562. 

indebted, he promised or undertook. That 
form of the action of assumpsit in which the 
declaration alleges a debt or obligation to be 
due from the defendant, and then avers that, 
in consideration thereof, he promised to pay 
or discharge the same. 

This form of action is brought to recover in dam
ages the amount of the debt or demand and upon 
the trial the jury will, according to evidence, give 
verdict for whole or part of that sum ; 3 Bla. Com. 
155 ; Selw. N. P. 68 ; whereas debt and covenant pro
ceed directly for the debt, and damages are given 
only for the detention of the debt. 

I N DEB I T I  SOLUTI O. Lat. In the civil and 
Scotch law. ...<\. payment of what is not due. 
When made through ignorance or by mistake, 
the amount paid might be recovered back by 

. an action termed "conditio indebiti." (Dig. 
12, 6.) Bell. 

I N D ECENCY. An act against good behavior 
and a just delicacy. '.rimmons v. U. S. ,  85 
F. 205, 30 C. C. A. 74 ; McJunkins v. State, 
10 Ind. 144 ; Ardery v. State, 56 Ind. 328. 

This is scarcely a technical term of the 
law, and is not susceptible of exact definition 
or description in its juridical uses. The ques
tion whether or not a given act, publication, 
etc., is indecent is for the court and jury in 
the particular case. 

I N D EC ENT. Offensive to common proprie
ty ; offending against modesty or delicacy ; 
grossly vulgar ; obscene ; lewd ; Hutcheson 
v. State, 24 Ga. App. 54, 99 S. E. 715 ; Darnell 
v. State, 72 Tex. Cr. R. 271, 161 S. W. 971 ; 
State v. Pape, 90 Oonn. 98, 96 A. 313, 314 ; 
United States v. Davidson (D. O.) 244 F . 
523, 526. 

I ND E B I T U M .  In the civil law. Not due or -I ndecent assault. The act of a male person 

owing. (Dig. 12, 6.) Calvin. taking indecent liberties with the person of 
a female. Martin v. Jansen, 113 Wash. 290, 
193 P. 674, ():75. I N D E BT E D N ESS. The state of being in 

debt, without regard to the ability or inabil
ity of the party to pay the same. See 1 Story, 
Eq. J·ur. 343 ; 2 Hill, Abr. 421 ; McOrea v. 
First Nat. Bank, 162 1\Iinn. 455, 203 N. W. 
220 ; Jewell v. Nuhn, 173 Iowa, 112, 155 N. 
W. 174, 177, Ann. Cas. 1918D, 356. 

The owing of a sum of money upon a cer
tain and express agreement. City of Perry 
v. Johnson, 106 Ok!. 32, 233 P. 679, 680 ; . 
Merriman v. Swift & Co. (Tex. Ci-,r. App.) 204 
s. W. 775, 776. 

Strictly the word implies an absolute or complete 
liability. McCrea v. First Nat. Bank, 162 . Minn. 
455, 203 N. W. 2"20 ; West Florida Grocery Co. v. 
Teutonia Fire Ins. Co., 74 Fla. 220, 77 So. 209, 211, L. 
R. A. 1918B, 968. A contingent liability, such as that 
of a surety before .. the principal has made default, 
does not constitute indebtedness. On the other hand. 
the money need not · be immediately payable. Obli
gations yet to become due constitute indebtedness. 
as well as those already due. St. Louis Perpetual 
Ins. ' Co. v; Goodfellow, .9; Mo. � i49. , And 'iii, ·&: ' broad 
sense ,and, .in cOmmon unden.;i.anding . tJle, . wQrd m�J!: 
mea.D Jl�ything U1a..;\' i�·· .dgei� a�4! Qw':ing. ; �Qne�," v� 

. ', 

-I ndecent exhibition. Any exhibition contra 
bonos mores, as the taking a dead body for 
the purpose of dissection or public exhibition. 
2 T. R. 734. 

- I ndecent exp osure. Exposure to sight of 
the private parts of the body in a lewd or in
decent manner in a public place. It is an 
indictable offense at common law, and by 
statute in many of the states. State v. 
Bauguess, 106 Iowa, 107, 76 N. W. 508. See, 
further, Exposure. 

-Indecent liberties. In the statutory Qffense 
of "taking indecent liberties with the person 
of a female child," this phrase means such 
liberties as the common sense of society 
would regard as indece�t and improper. Ac� 
cording to some authodties, it involves . an 
assault or attempt at sexual " iutereo;ur.se, 
(State y_ Kunz, 90 Minn. 5�6, 9r N� W: '131,) 
p,Ut acco,�ding t� 9thers; . �t is' . .  Il0,t lleCe�sary 
�� :thejlib�rti�s . or �f���.��ritle� .�o��d· have 
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related to the private parts of the child, 
(people v. Hicks, 98 Mich. 86, 56 N. W. 1102.) 
-I ndecent p ublications. Such as: are offensive 
to modesty and delicacy ; obscene ; lewd ; 
tending to the corruption of morals. Dunlop 
v. U. S., 165 U. S. 486, 17 S. Ct. 375, 41 L. 
Ed. 799 ; U. S. v. Britton (Com. C.) 17 F. 
733 ; People v. Muller, 96 N. Y. 408, 48 Am. 
Rep. 635. 

-Public indeoency. This phrase has no fixed 
legal meaning, is vague and indefinite, and 
cannot, in itself, imply a definite offenSe. 
The courts, by a kind of judicial legislation 
in England and the United States, have usual� 
ly limited the operation of the term to public 
displays of the naked person, the publication, 
sale, or exhibition of obscene books and 
prints, or the exhibition of a monster,-aets 
which have a direct bearing on public morals, 
and affect the body of society. The Indiana 
statute punishing public indecency, without 
defining it, can be construed only as that 
term is used at common law, where it is lim
ited to indecencies in conduct, and does not 
extend to indecent words. McJ unkins v. 
State, 10 Ind. 140. 

.Indeftnltum supplet locum universalis. The un
defined or general supplies the place of the 
whole. Branch, Princ. 4 Co. 77. 

I N D E M N I F I CAT·US. Lat. Indemnified. See 
Indemnify. 

I N  D E M N I FY. To save harmless ; to secure 
against loss or damage ; to give security for 
the reimbursement of a person in case of 
an anticipated loss falling upon him. The 
Oapitaine Faure (C. O. A.) 10 F.(2d) 950, 954 ; 
New York, N. H. & H. R. Co. v. Board of 
Water Com'rs of City of Hartford, 102 Conn. 
488, 129 A. 384, 388 ; Diamant v. Chestnut, 
204 Mich. 237, 169 N. W. 927, 929 ; Hasbrouck 
v. Oarr, 19 N. M. 586, 145 P. 133, 136. 

AIs9 to make good ; to compensate ; to 
make reimbursement to one of a loss already 
incurred by him. Cousins v. Paxton & Gal
lagher Co., 12:2 Iowa, 465, 98 N. W. 277 ; 
Weller v. Eames, 15 Minn. 467 (Gil. 376), 2 
A.m. Rep. 150 ; Frye v. Bath Gas Co., 97 Me. 
241, 54 A. 395, 59 L. R. A. 444, 94 Am. St. 
Rep. 500 ; City of Springfield v� Clement, 205 
Mo. App. 114, 225 S. W. 120, 125 ; U. S. Fi
delity & Guaranty Co. v. 'Williams, 148 Md. 
289, 129 A. 660, 664. 

I N D E M N I S. Lat. Without hurt, harm, or 
damage ; harmless. 

I N DEC I MAB LE. In old English law. That 
which is not titheable, or liable to pay tithe. 
2 Inst. 490. I N D E M N IT E E. The person who, in a con

I N D EFEAS I B LE. That which cannot be de-
tract of indemnity, is to be indemnified or 

feated, revoked, or made void. This term is 
protected hy the other. Hasbrouck v. Carr, 

usually applied to an estate or right which 
19 N. M. 586, 145 .P. 133, 136. 

cannot be defeated. I N D E M N ITOR.  The person who is bound, 

I N D EFENSUS. Lat. In old English prac-
by an indemnity contract, to indemnify or 

tice. Undefended ; undenied by pleading. A 
protect the other. Hasbrouck v. Oarr, 19 N. 

defendant who makes no defense or plea. 
M. 586, 145 P. 133, 136. . 

Blount. 

I N D E F I N ITE FA I LU R E  O F  I SSUE. A fail
ure of issue not merely at the death of the 
party whose issue are referred to but at anv 
subsequent period, however remote. 1 Steph. 
Comm. 562. A failure of issue whenever it 
shall happ�n, sooner or later, without any 
fixed, certam, or definite period within which 
it must happen. 4 Kent, Comm. 274. Ander
son v. Jackson, 16 Johns. (N. Y.) 399, 8 Am. 
Dec. 330 ; Downing v. Wherrin, 19 N. H. 84, 
49 Am. Dec. 139 ; Huxford v. Milligan, 50 
Ind. 546. 

I N D E F I N I T E  N U M BER. A number which 
may be increased or diminished at pleasure. 

I N DEF I N ITE PAY M E NT. In Scotch law. 
Payment without specification. Indefinite 
payment is where a debtor, owing several 
debts to one creditor, makes a payment to 
the creditor, without specifying to which of 
the debts he means the payment to be applied. 
See Bel�. 

I ndefinit u m  requipol let u niversali. The unde
fined is equivalent to the whole. 1 Vent. 368. 

I N D EM N I TY. A collateral contract or as
surance, by which one person engages to se
cure another against an anticipated loss or 
to prevent him from ·being damnified by the 
legal consequences of an act or forbearance 
on the part of one of the parties or of some 
third person. See Civ. Code Cal. § 2772 ; 
Davis v. Phamix Ins. 0'0., 111 Cal. 409, 43 P. 
1115 ; Vandiver v. Pollak, 107 Ala. 547, 19 
So. 180, 54 Am. St. Rep. 118 ; Henderson-Ach
ert Lithographic Co. v. John Shillito Co., 64 
Ohio St. 236, 60 N. E. 295, 83 Am. St. Rep. 
745 ; Wolthausen v. Trimpert, 93- CQnn. 260, 
105 A. 687, 688 ; U. S. Fidelity & Guaranty 
Co. v. Bank of Hattiesburg, 128 Miss. 605, 91 
So. 344, 346 ; Belk v. Capital Fire Ins. Co., 
102 Neb. 702, 169 N. W. 262, 263 ; National 
Bank of Tifton v. Smith, 142 Ga. 663, 83 S. 
E. 526, 5208, L. R. A. 1915B, 1116. 'l1hus, in
surance is a contract of indemnity. So an in
demnifying bond is given to a sheriff whQ 
fears to proceed under an execution where 
the property is claimed by a stranger. 

The term is also used to denote a com pm
sation given to' make the person whole from 
a loss already sustained ; as where the gov
ernment gives 'indemnity for private property 



INDEMNITY 

taken by it for public use. Proctor v. Dillon, 
235 Mass. 538, 129 N. E. 265, 269. 

A legislative act, assuring a general dis
pensation from punishment or exemption 
from prosecution to persons involved in of
fenses, omissions of official duty, or acts in 
excess of authority, is called an indemnity ; 
strictly it m an act of indemnity. 
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the public debt. Webster. See U. S. v. Irwin, 
26 Fed. Cas. 546. 

I N D ENT, v. To cut in a serrated or waving 
line. In old conveyancing, if a deed was 
made by more parties than one, it was usual 
to make as many copies of it as there were 
parties, and each was cut 0'1' indented (either 
in acute angles, like the teeth of a saw, or in 

I N D EM N I TY AGA I NST L I A B I LI TY. A con- a waving line) at the top or side, to tally or 
tract to indemnify when liability of person 
indemnified arises, irrespective of whether 
person indemnified has suffered actual loss. 
Indemnity against loss, on the other hand, 
does not render indemnitor liable until per
son indemnified makes payment or sustains 
loss. City of Topeka v. Ritchie, 1002 Kan. 384, 
170 P. 1003, 1004 ; North v. Joseph W. North 
& Son, 93 N. J. Law, 438, 108 A. 244, 245 ; 
Fenton v. Poston, 114 Wash. 217, 195 .P. 31, 33. 

I N D EM N I TY B O N D. A bond for the pay
ment of a penal sum conditioned to be void 
if the obligor shall indemnify and save !harm
less the obligee against some anticipated loss. 

correspond with the others, and tJhe deed so 
made was called an "indenture." Anciently, 
both parts were written on the same piece 
of parchment, with ' some word or letters 
written between them through which the 
parchment waSi cut, but afterwards, the word 
or letters being omitted, indenting came into 
use, the idea of which was that the genuine
ness of eaClh part might be proved by its fit
ting into the angles cut in the other. But 
at length even this was discontinued, and at 
present the term serves only to give name to 
the species of deed executed by two or more 
parties, as opposed to a deed-poll, (q. v.) 2 
BL Comm. 295. 

To bind by indentures ; to apprentice ; as 
I N D EM N I TY CONTRACT. A contract be- to indent a young man to a shoe-maker. 
tween two parties whereby the one under- Webster. 
takes and agrees to indemnify uhe other 
against loss or damage arising from some 
contemplated act on the part of the indem
nitor, or from some responsibility assumed by 
the indemnitee, or from the claim 0'1' demand 
of a third person, that is, to make good to 
him such pecuniary damage as he may suffer. 
See Wicker v. Hoppock, 6 Wall. 99, 18 L. Ed. 
752. 

I N D E M N I TY LAN DS. Lands granted to rail
roads, in aid of their construction, being por
tions of the public domain, to be selected iii. 
lieu of other parcels embraced within the 
original grant, 'but which were lost to the 
railroad by previous disposition or by reser
vation for other purposes. See Wisconsin 
Cent. R. 00. v. Price County, 133 U. S. 496, 
10 S. Ct. 341, 33 L. Ed. 687 ; Barney v. 'Wi
nona & St. P. R. 00., 117 U. S. 228, 6 S. Ct. 
654, 29 L. Ed. 858 ; Altschul v. Clark, 39 Or. 
315, 65 P. 991. 

I N D EM N I TY PO L I CY. As distinguished 
from general liability policy, a poHcy on 
which no action can be maintained except to 
indemnify for money actually paid. Most v. 
Massachusetts Bonding & Ins. Co. (Mo. App.) 
196 S. W. 1064, 1065. 

I N D E M P N IS. The old form of writing in
aemmis. Townsh . .  PL 19. So, in,dempni{ioatu8 
for indemni{icatu8.' 

I N D EN IZAT ION.  The act of making a den-

I N D ENTU R E. A deed to which two or more 
persons are parties, and in which these enter 
into reciprocal and corresponding grants or 
obligations towards each other ; whereas a 
deed-pon is properly one in which only the 
party making it executes it, or binds himself 
by it as a deed, though the grantors or gran
tees therein may be several in number. 3 
'Vashb. Real Prop. 311 ; Scott v. Mills, 10 N. 
Y. St. Rep. 358 ; Bowen v. Beck, 94 N. Y. 8!). 
46 Am. Rep. 124 ; Hopewell Tp. v. Amwell 
Tp., 6 N. J. Law, 175. See Indent, v. 

I N D EN T U R E  O F  A F I N E. Indentures made 
and engrossed at the chirographer's office and 
delivered to the cognizor and the cognizeE:., 
usually beginning with the words : "Ha;c C8t;. 
{inalis concordia." And then reciting the 
whole proceedings at length. 2 Bla. Com. 351. 

I N D EN T U R E  O F  APPRENT I C ESH I P. A 
contract in two parts, by which a person, gen
erally a minor, is bound to serve another in 
his trade, art, or occupation for a stated 
time, on condition of being instructed in the 
same. 

I N D EPEN D EN C E. The state or condition 
of being free from dependence, subjection. 
or control. A state of perfect irresponsibil
ity. Political independence is the attribute 
of a nation or state which is entirely autono
mous, and not subject tO , the government, con
trol, or, dictatioil, of any ex��rior power. 

izen, or of naturalizing. 
' 

I N DEPEN D ENT. Not dependent ; '  not sub
ject to ; control, restrictiOn, modification, Or 

I NDENT, n. In American law. A 'certificate limitation from a given outside source. 
or indented' certificate issued -liy the gd,vern-
ment of :the 'United States at the' close of the, tNDEPE�D ENT AD\l' CE. ; 'Prellminary;;ben1 
Revoll1tiOni ' for ,the;: princ'ipal \ .  Or interest' .' of edt ' of', conferrmg: ffuny ; ana: 'pri'vately , UPOO:i' 
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,the subject of intended will with a person 
competent to inform testator correctly as to 
its effect, who is so disassociated from the 
interest of the beneficiary named therein as 
to be in a position to advise with the testator 
impartially and confidentially as to the, con
sequences to those naturally entitled to the 
testator's bounty. In re Kuhn's Will, 241 P. 
1087, 120 Kan. 13. 

I ND E P E N D EN T  CONTRACT. See Contract. 

I N D E P E N D ENT CONTRACTO R. One whO, 
exercising an independent employment, con
tracts to do a piece of wO'rk according to his 
own methods and without being subject to 
the control of his employer except as to the 
result of tJhe work. People v. Orange Oounty 
Road Const. Co., 175 N. Y. 84, 67 N. E. 129, 
65 L. R. A. 33 ;  Waters v. Pioneer Fuel Co., 
52 Minn. 474, 55 N. W. 52, 38 Am. St. Rep. 
564 ; Smith v. Simmons, 103 Pa. 36, 49 Am. 
Rep. 113 ; Holmes v. Tennessee Coal, etc., Co., 
49 La. Ann. 1465, 22 So. 403 ; Bibb v. Norfolk 
'& W. R. CO., 87 Va. 711, 14 S. E. 165 ; Lou
than v. Hewes, 138 Cal. 116, 70 P. 1065 ; Au
buchon v. Security Const. Co. (Mo. App.) 291 
S. 'V. 187, 189 ; Pyle v. 2-Miracle Concrete 
Oorporation, 126 Wash. 384, 218· P. 246, 247 ; 
Cole v. City of Durham, 176 N. C. 289, 97 S. 
E. 33, 38, 11 A. L. R. 560 ; Streby v. State 
Industrial Accident Commission, 107 Or. 314, 
, 215 P. 586, 589 ; Homewood Rice Land Syndi
cate v. Suhs, 142 Ark. 619, 219 S. W. 333, 334 ; 
Hanisko v. Fitzpatrick BroS., 232 Mich. 593, 
206 N. W. 322, 323 ; Fox v. Dunning, 124 Okl. 
228, 255 P. 582, 584 ; Bell v. State, 153 Md. 
333, 138 A. 227, 228, 58 A. L. R. 1051. 

It is very generally held that the right of 
control as to the mode of doing the work con
tracted fO'r is the prinCipal consideration in 
determining whether one employed is an "in
dependent contractor" or servant. Thompson 
v. Twiss, 90 Conn. 444, 97 A. 328, 330, L. R. A. 
1916E, 506. If the employee is merely sub
ject to the control or direction of the em
ployer as to the result to be obtained, he is an 
independent contractor ; if he is subject to 
the control of the employer as to the means 
to be employed, he is not an independent con
tractor. Gulf Refining Co. v. Wilkinson, 94 
Fla. 664, 114 So. 503 ; Marsh v. Beraldi, 260 
Mass. 225, 157 N. E. 347, 349 ; Texas Em
ployers' Ins. Ass'n v. Owen (Tex. Com. App.) 
298 S. W. 542, 543 ; Wooton v. Dragon Con
sol. Mining Co., 54 Utah, 459, 181 P. 593, 597 ; 
Franklin Coal & Coke Co. v. Industrial Com
mission, 296 Ill. 329', 129 N. E,. 811, 813 ; 
Clark's Case, 124 Me. 47, 126 A. 18, 19 ; Cam
pagna v. Ziskind, 287 Pa. 403, 135 A. 124, 125. 

It is the reservation of the right of control 
of essential details, whether express or im
plied, rather than the actual exercise of the 
right that distinguishes the relationship of 
responsible "principal" from that of the em
ployer of an "independent contractor." Gulf 
Refining Co. of Louisiana v. Huffman & 
Weakley, 155 Tenn. 580, 297 S. W. 199, 201 ; 
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Williams 'V. National Register 00., 157 Ky. 
836, 164 S. W. 112, 115 ; St. Louis, I. M. & S. 
Ry. 00. v. Cooper, 111 Ark. 91, 163 S. W. 160, 
161 ; Moody v. Industrial Accident Commis
siO'n (Cal. App.) 260 P. 987, 970 ; Aubuchon v. 
Security Oonst. Co. (Mo. App.) 291 S. W. 187, 
189. 

I N D EPEN D ENT COVENANT. See Cove
nant. 

I ndependenter se habet ' as,securatio a v iaggio  
n avis. The voyage insured is an independent 
or distinct thing from the voyage of the ship. 
3 �ent, Comm. 318, note. 

I N D ETERM I NATE. That which is uncer
tain, or not particularly designated ; as if I 
sell you one hundred bushels of wheat, with
out stating what wheat. 1 Bouv. lnst. no. 
950. 

I N D ETERM I NATE O B L I GAT I O N .  See Ob
ligation. 

I N D EX. A book containing references, al
phabetically arranged, to the contents of a 
series or collection · of volumes ; or an addi
tion to a single volume or set of volumes con
taining such references to its contents. 

I ndex ani m i  sermo .  Language is the exponent 
of the intention. The language of a statute 
or instrument is th� best guide to the inten
tion. Broom, Max. 622. 

I N D I AN COU NTRY. "Indian country," as 
the term is used in the f'ederal statutes, is a 
country to which the Indians retained the 
right of use and occupancy, involving under 
certain restrictions freedom of action and of 
enjoyment in their capacity as a '  distinct 
people, and ceases to be such when their title 
is extinguished, unless by virtue of some res
ervation expressed at the time and clearly 
appearing. United States v. Myers (C. C. A.) 
206 F. 387, 394 ; Schaap v. United States 
(0. C. A.) 210 J!'. 853, 855 ; Royal Brewing Co. 
v. Missouri, K. & T. Ry. Co. (D. C.) 217 F. 
146, 148. This term does not necessarily im
port territory owned and occupied by Indians, 
but it means all those portions of the United 
States designated by this name in the legisla
tion of congress. Waters v. Campbell, 4 Sawy. 
121, Fed. Cas. No. 17,264 ; In re Jackson (0. 
C.) 40 F. 373. 

I N D I AN D EP R EDAT I O N S  ACTS. As early 
as May 19, 1796, an act was passed by con
gress, providing an eventual indemnification 
to citizens of the United States for depreda
tions committed by Indians in taking or de
stroying their property ; 1 St. L. 4i2. Other 
acts of a s-imilar character were passed from 
time to time. By the act of March 3, 1891, 
congress conferred on the court of claims ju
risdiction of claims for property taken and 
destroyed by Indians. 

I N D I AN T R I BE. A separate and distin�t 
community or body of the aboriginal Indian 
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race of men found in the United States. Mon
toya v. U. S., 180 U. S. 261, 21 S. Ct. 358, 45 
L. Ed. 521 ; Cherokee Nation v. Georgia, 5 
Pet. 17, 8 L. Ed. 25 ; U. S. v. Candelaria, 46 
S. Ct. 561, 563, 271 U. S. 432, 70 L. Ed. 1023. 

I N D I ANS. The aboriginal inhabitants of 
North America. Frazee v. Spokane County, 
29 Wash. 278, 69 P. 782. 

I N D I CA R E. Lat. In the civil law. To show 
or discover. To fix ot tell the price of a thing. 
Calvin. To inform against ; to accuse. 

I N D I CAT I F. An abolished writ by ""'hich a 
prosecution was in some cases removed from 
a court-christian to the queen's bench. Enc. 
Lond. 
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I ND I CT I O. In old public law. A declara
tion ; a proclamation. Inaictio belli, a decla
ration or indiction of war. An indictment. 

I N D I CT I O N ,  CYC LE O F. A mode of comput
ing time by the space of fifteen years, insti� 
tuted by Constantine the Great ; originally 
the period for the payment of certain taxes. 
Some of the charters of King Edgar and Hen
ry III. are dated by indictions. Wharton. 

I N D I CT M ENT. An accusation in writing 
found and presented by a grand jury, legally 
convoked and sworn, to the court in which it 
is impaneled, charging that a person therein 
named has done some act, or been guilty of 
some omission, which, by law, is a nublic of-
fense, punishable on indictment. Cod� Iowa 

A 1880, § 4295 (Oode 1931, § 13732) ; Pen. Code 
sign or token ; a fact pointing to some in- Cal. § .  917 ; Code Ala. 1886, § 4364 (Code 
ference or conclusion. Burrill, eire. Ev. 251, 1923, § 4525). And see Grin v. Shine, 187 U. 
252, 263, 275. S. 181 , 23 S. Ct. 98, 47 L. Ed. 130 ; State v. 

I N D I CAT I O N .  I n  the law o f  evidence. 

I N D I CAT I V E  EV I D ENCE.  This is not evi-
deuce properly so called, but the mere sug
gestion of evidence proper, which may possi
bly be procured if the suggestion is followed 
up. Brown. 

I N D I CAV I T. In English practice. A writ of 
prohibition that lies for a patron of a church, 
whose clerk is sued in the spiritual court by 
the clerk of another patron, for tithes amount
ing to a fourth part ·of the value of the liv
ing. 3 Bl. Comm. 91 ; 3 Steph. Comm. ·711. 
So termed from the emphatic word of the Lat
in form. Reg. Orig. 35b,  36. 

I N D I C I A. Signs ; indications. Circumstanc
es which point to the existence of a given 
fact as probable, but not certain. For ex
ample, "indici-a of partnership" are any cir
cumstances which would induce the belief 
that a given person was in reality, though not 
ostensibly, a member of a given firm. 

The term is much used in the civil law in a 
sense nearly or entirely synonymous with 
circumstantial evidence. It denotes facts 
which give rise to inferences, rather than the 
inferences themselves. 

I N D I C I U M.  In the civil law. A sign or mark. 
A species of proof, answering very nearly to 
the circumstantial evidence of the common 
law. Best, Pres. p. 13, § 11, note ; Wills, Circ. 
Ev. 34. 

I N D I CT. See Indictment. 

I N D I CTA BLE. Proper or necessary to be 
prosecuted by process of indictment. Indict
able offenses embrace common-law offenses or 
statutory offenses the punishments for which 
are infamous. Lakes V. Goodloe, 195 Ky. 240, 
242 S. W. 632, 639. 

I N D I CTED. Charged in an indictment with 
a criminal offense. See Indictment. t; 
�ND I CT�E�" A person indicted.. 

Walker, 32 N. C. 236 ; Ex parte Hart, 63 F. 
259, 11 C. C. A. 165, 28 L. R. A. 801 ; Ex parte 
Bain, 121 U. S. 1, 7 S. Ct. 781, 30 L. Ed. 849 ; 
Ex parte Slater, 72 Mo. 102 ; Finley v. State, 
61 Ala. 201 ; Bennett v. Kalamazoo Circuit 
Judge, 150 N:. W. 141, 142, 183 Mich. 200, Ann. 
Cas. 1916E, 223 ; In re Report of Grand Jury 
of Baltimore City, 152 Md� 616, 137 A. 370, 
372 ; People ex reI. Marshall v. MooreI' 167 
App. Div. 479, 153 N. Y. S. 10, 14 ; Kennedy 
v. State, 86 Tex. Cr. R. 450, 216 S. W. 1086. 

A presentment differs from an indictment in that 
it is an accusation made by a grand jury of their 
own motion, either upon their own observation and 
knowledge, or upon evidence before them ; while an 
indictment is preferred at the suit of the govern
ment, and is usually framed in the first instance by 
the prosecuting officer of the government, and by 
him laid before the grand jury, to be found or ig
nored. An information resembles in its form and 
substance an indictment, but is filed at the mere 
discretion of the proper law officer of the govern
ment, without the intervention or approval of a 
grand jury. 2 Story, Const. §§ 1784, 1786 ; People ex 
reI. MacSherry v. Enright, 184 N. Y. S. 248, 251, 112 
Misc. 568 ;  State ex reI. Pleasant v. Baker, 133 La. 
919, 63 So. 403, 404 ; People v. Foster, 198 Cal. 112, 
243 P. 667, 670. 

The distinction between a "special presentment" 
and a bill of indictment, even under the old prac
tice, according to Bishop, Criminal Procedure § 136, 
was very thin ; and even this distinction has been 
abolished in practice for many years in Georgia. 
The solicitor is not now required to frame any in
dictment on a "special presentment," but the "spe
cial presentment" of the grand jury is returned in
to court, and upon it the defendant is arraigned and 
tried. In other words, it has the same force and 
effect as a bill of indictment. The only formal dif_ 
ference between the two is that a prosecutor pre
fers a ·  bill of indictment and a "special present
me�t" has no prosecutor, but, in theory, originates 
wIth the grand jury. Even this difference between 

a bill of indictment and a "special .!>resentment" . 
no longer exists, and the finding of the grand jury 
Is prepared by

' the solicitor-general and called a bill 
of indictment, or a "special presentinentj" at his 
will.- 'Head v. State, 32 Ga. App. 331, -123 S. E. M. 
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I n Scotch Law 

The form of pr�ess by which a criminal is 
brought to trial at the instance of the lord 
advocate. Where a private party is a princi
pal prosecutor, he brings his ch�rge in what is 
termed the "form of criminal letters." 

I n  Ge'nenl 

-Joi nt indictment. When several offenders 
are joined in the same indictment, such an in
dictment is called a "joint indictment ;"  as 
when principals in the first -and second degree, 
and accessaries before and after the fact, are 
all joined in the same indictment. 2 Hale, P. 
C. 173 ; Brown. 

I ndictment de felony est contra pacem domini  
regis, coronam et dignitatem suam, in genera 
et non in individuo ; quia in Anglia non ' est inter. 
regnum.  Jenk. Cent. 205. Indictment for fel
ony is against tlie peace of our lord the king, 
his crown and dignity in general, and not 
agai:qst his individual person ; because in 
England there is no interregnum. 

I ND I CT O R. He who causes another to be 
indicted. The latter is sometimes called the 
"indictee." 

I N D I  FFERENT. Impartial ; unbiased ; dis
interested. People v. Vermilyea, 7 Cow. (N. 
Y.) 122 ; Fox v. Hills, 1 Conn. 307. 

rather than to the body, and defined as. "un
merited contemptuous conduct towards aIi
other ; any action towards another which 
manifests contempt for him ; contumely, in
civility, or injury accompanied with insult." 
Coble v. Coble, 55 N. C. 395 ; Erwin v. Er
win, 57 N. C. 84 ; Hooper v. Hooper, 19 Mo. 
357 ; Goodman v. Goodman, 80 Mo. App. 281 ; 
1 Bish. Mar. & Div. § 826 ; O'Hern v. O'Hern, 
206 Mo. App. 651, 228 S. W. 533, 536,. 

For indignities to be a cause of divorce, 
there must be series of them or course of con
duct as distinguished from isolated indignity. 
Wheat v. Wheat (Mo. App.) 279 S. W. 755, 
759. 

The phrase "indignities to the person," as 
used in statutes, has reference to bodily in
dignities, as distinguished from such as may 
be offered to the mind, sensibilities, or reputa
tion. Oheatham v. Cheatham, 10 Mo. 298 ; 
Butler v. Butler, 1 Pars. Eq. Cas. (Pa.) 329 ; 
Kurtz v. Kurtz, 38 Ark. 123. But COUlpare 
Miller v. Miller, 78 N. O. 105. 

I N D I RECT. A term almost always used in 
law in opposition to "direct," though not the 
only antithesis of the latter word, as the terms 
"collateral" and "cross" are sometimes used 
in contrast with "direct." . 

As to indirect "Confession," "Contempt," 
"Evidence," and i'Tax," see those titles. 

I N D I SP EN SABLE. That which cannot be 
I N D I G ENA. In old English law. A subject spared, omitted, or dispensed with. 
born ; one born within the realm, or nat-
uralized by act of parliament. Co. Litt. Sa. I N D I SPENSABLE EV I D EN C E. See Evi-
The opposite of "alienigena," (q. v.). dence. 

I N D I G E NT. In a general sense, one who is I N D I SPENSABLE PART I ES. In a suit in 
needy and poor, or one who has not sufficient equity, those who not only have an interest in 
property to furnish him a living nor anyone the SUbject-matter of the controversy, but an 
able to support him to whom he is entitled to interest of such a nature that a final decree 
look for support. See Storrs Agricultural cannot be made without either affecting their 
School v. Whitney, 54 Conn. 342, 8 A. 141 ; interests or leaving the controversy in such a 
Juneau County v. 'Wood County, 109 Wis. 330, condition that its final determination may be 
85 N. ·W. 387 ; City of Lynchburg v. Slaughter, wholly inconsistent with equity and good con-
75 Va. 62. The laws of some of the states · science. Shields v. Barrow, 17 How. 139, 15 
distinguish between "paupers" and "indigent L. FA. 158 ; Kendig v. Deall, 97 U. S. 425, 24 
persons," the latter being persons who have L. Ed. 1061 ; MaHow v. Hinde, 12 Wheat. 193, 
no property or source of income sufficient for 6 L. Ed. 599. 
their support aside from their own labor, 
though self-supporting when able to work and 
in employment. See In re Hybart, 119 N. C.  
359, 25 S. E.  963 ; People v.  Schoharie Coun
ty, 121 N. Y. 345, 24 N. E. 830 ; Rev. St. Mo. 
1899, § 4894 (Mo. St. Ann. § 8664). 

I N D I G ENT I NSAN E  P ERSO N.  An insane 
person with insufficient estate to pay for his 
maintenance in the hospital, after providing 
for those who could claim his support. Depue 
v. District of Columbia, 45 App. D. C. 54, 59 ; 
Massachusetts General Hospital v. Inhabit
ants of Belmont, 233 Mass. 190, 124 N. E. 21, 
23. 

I N D I G N I TY. In the law of divorce, a species 
of cruelty addressed to the mind, sensibilities, 
self-respect, or personal honor of the subject, 

I N D I STANTER. Forthwith ; without delay. . . 

I N D I T EE. L. Fr. In old English law. A 
person indicted. Mirr. c. 1, § 3 ;  9 Coke, pref. 

I ND I V I D U AL. As a noun, this term denotes 
a single person as distinguished from a group 
or class, and also, very commonly, a private 
or natural person as distinguished from a 
partnership, corporation, or association ; but 
it is said that this restrictive signifi'cation is 
not · necessarily inherent in the word, and 
that it may, in proper cases, include artificial 
persons. See Bank of U. S. v. State, 12 
Smedes & M. (Miss.) 460 ; State v. Bell Tele
phone Co., 36 Ohio St. 310, 38 Am. Rep. 583 ; 
Pennsylvania R. Co. v. Oanal Com'rs, 21 Pa. 
20 ; In re New Era Novelty Co. (D. C.) 241 
]j'. 298,· 299. 



INDIVIDUAL 

As an adjective, "individual" means per
taining or belonging to, or characteristic of, 
one single person, either in opposition to a 
firm, association, or corporation, or consid
ered in his relation thereto. 

I N D I V I D UAL ASSETS. In the law of part
nership, property belonging to a member of a 
partnership as his separate and private for
tune, apart from the assets or property be
longing to the firm as such or the partner's in
terest therein. 

I ND I V I D UAL D E BTS. Such as are due from 
a member of a partnership in his private or 
personal capacity, as distinguished from those 
due from the firm or partnership. Goddard v. 
Hapgood, 25 Vt. 360, 60 Am. Dee. 272. 
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dishonor, and without knowledge of its actual 
dishonor, acquires a negotiable instrument 
duly indOorsed to him, or indorsed generally, or  
payable to the bearer. More v. Finger, 128 
Cal. 313, 60 P. 9033. 

I N D O RS E M E NT. The act of a payee, 
drawee, accommodation indorser, or holder of 
a bill, note, check, or other negotiable instru
ment, in writing his name upon the back of 
the same, with or without further or qualify
ing words, whereby the property in the same 
is assigned and transferred to another. 

That which is so written upon the back of a 
negotiable instrument. State v. Hearn, 115 
Ohio St. 340, 154. N. E. 244, 245 ; Kramer v. 
Spradlin, 148 Ga. 805, 98 S. E. 487, 488. 

In the law of negotiable instruments, a new 

I N D I V I D UAL SYST EM OF LOCAT I O N .  
term formerly used i n  Pennsylvania t o  desig
nate the location of public lands by surveys, 
in which the land called for by each warrant 
was separately surveyed. Ferguson v. Bloom, 
144 Pa. 549, 23 A. 49'. 

A and substantive contract by which title to the 
instrument is transferred and by which in
dorser becomes a party to the instrument and 
is liable, Oon eertain conditions for its pay
ment. Johnson v. Beickey, 64 Utah, 43, 228 
P. 189, 191 ; Routier v. Williams, 52 'N. D. 
793, 204 N. W. 678, 680. In this respect in
dorsement differs from a common-law assign
ment. Jones County Trust & Savings Bank 

I N D I V I D UALLY. Separatel3; and personally, 
as distinguished from jointly Oor officially, and 
as opposed to collective or associate action or 
common interest. SOouthern Distributing CO. 
V. Carraway, 189 N. C. 420, 127 S. E. 427, 428 ; 
Revere Oil Co. v. Bank of Chillicothe (Tex. 
Civ. App.) 255 s. W. 219, 220. 

I N D I V I D U UM.  Lat. In the civil law. That 
cannot be divided. Galvin. 

I N D I V I S I BLE. Not susceptible of divisiOon or 
apportionment ; inseparable ; entire. Thus, 
a contract, covenant, consideration, etc., may 
be divisible or indivisible ; i. e., separable or 
entire. Garon v. Credit Foncier Canadien, 
37 R. I. 273, 92 A. 56.1, 564. See, also, Oon
tract. 

I N D I V I S U M .  Lat. That whkh two or more 
persons hold in common without partition ; 
undivided. 

I N D O RSAT. In old Scotch law. Indorsed. 
2 Pitc. Crim. Tr. 41. 

V. Kurt, 192 .Iowa, 965, 182 N. W. 40'9, 413. 
One who writes his name upon a negotiable 

instrument, otherwise than as a maker or ac
ceptor, and delivers it, with his name thereon, 
to another person, is called an "indOorser," 
and his act is called "indorsement." 

The word "indorsement" is also used with 
reference to writs, insurance policies, certifi
cates of stoek, etc. The term as used in the 
Uniform Stock Transfer Act contemplates a 
writing passing or attempting to pass title or 
an interest. . Stoltz v. Carroll, 99 Ohio St. 289, 
124 N. E. 226, 231. As applied to a writ or 
warrant "indorsement" is an entry made on 
the back thereof: Gondas v. Gondas, 99 N. 
J. Eq. 473, 134 A. 615, 617. 

Accommodation indorsement 

In the law of negotiable instruments, one made by 
a third person without any consideration, but mere
ly for the benefit of the holder of the instrument, 
or . to enable the maker to obtain money or credit 
on it. Unless otherwise explained, it is unden.tood 
to be a loan of the indorser's credit without restric

I N D O RSE. To write a name on the back of tion. Citizens' Bank v. Platt, 135 Mich. 267, 97 N. 
a paper or document. Bills of exchange and w. 694 ; Peale v. Addicks, 174 Pa. 543, 34 At!. 201 ; 
promissory notes are indorsed by a party's , Cozens v. Middleton, 118 Pa. 622, 12 At!. 566 ; Young 
writing his name on the hack. Hartwell v. v. EJ!:change Bank of Kentucky, 152 Ky. 293, 153 S. 
Hemmenway, r; Pick. (Mass.) 117. W. 444, 445, Ann. Cas. 1915B, 148. 

"Indorse" is a technical term, having suffi
cient legal certainty without words of mo·re 
particular description. Brooks v. Edson, 7 
Vt. 351. 

I N D O RSEE. The person to whom a bill of 
exchange, promissory note, bill of lading, etc., 
is assigned by indorsement. 

I ND O RSEE I N D U E  CO U RSE. An' indorsee 
in due course is one who, in good faith, in the 
ordi'nary course · of business, and for value, 
before its apparent maturity or presumptive 

Blank indorsement 

One made by the mere writing of the indorser's 
name on the back of the note or bill, without men
tion of the name of any person in whose favor the 
indorsement is made, but with the implied under
standing that any lawful holder may fill in his own 
name above the indorsement if he so chooses. See 
Thornton v. Moody, 11 Me. 256 ; Scollans v. Rollins, 
179 Mass. 346, 60 N: E. 983, 88 Am. st. Rep. 386 ; Ma
lone v. Garver, 3 Neb. (Unof,) 710, 9:2 . N. W. 726 : 

Northern Trading Co. v. Drexel State Bank of ·Chi
cago, 37 N. D: ' 521, 

. 
164 . N.

· W. 151, 154 : AUfderheide 
v. ' Moeller, 221 Mo. App. 442, 281 S. W. D65. 967; 
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COMitional indorsem�� 

One by which the indorser annexes some condition 
(other than the failure of prior pa,rties to pay) to 
his liability. The condition may be either precedent 
or subsequent. 1 Daniel, Neg. lnst. I 697. 

FuZZ indorsement 

One by which the indorser orders the money to 
be paid to some particular person by name ; it dif
fers from a blank indor3ement, which consists mere
ly in the name of the indorser written on the back 
of the instrUment. Kilpatrick v. Heaton, 3 Brev. 
(S. C.) n ;  Lee v. Chillicothe Branch of State Bank, 
15 Fed. Cas. 153. 

Irregular indorsement 

One made by a third person before delivery of 
the note to the payee ; an indorsement in blank by 
a third person above the name of the payee, or when 
the payee does not indorse at all. Carter v. Long, 
125 Ala. 280, 28 South. 74 ; Bank of Bellows Falls 
v. Dorset Marble Co., 61 vt. 106, 17 At!. 43 ;  Metro
politan Bank. v. Muller, 50 La. Ann. 1278, 24 South. 
295, 69 Am. St. Rep. 475. 

Proper indorsement 

Such indorsement as the law merchant requires 
to authorize payment. to the holder of the instru
ment. Security State Bank v. state Bank of Brant
ford, N. D., 31 N. D. 454, 154 N. W. 282, 283. 

Qualified indorsement 

One which restrains or limits, or qualifies or en
larges, the liability of the indorser, in any manner 
different from what the law generally imports as 
his true liability, deducible from the nature of the 
instrument. Chitty, Bills, 261 ; Stover Bank v. 
V\Telpman (Mo. App.) 284 S. W. 177, 180. A transfer 
of a bill of exchange or promissory note to an in
dorsee, without any liability to the indorser. The 
words usually employed for this purpose are "sans 
recours," without recourse. 1 Bouv. lnst. No. 1138. 

(Regular indorsement 

An indorsement in blank by a third person under 
the name of the payee or after delivery of the note 
to him. Bank of Bellows Falls v. Dorset Marble Co •• 
61 Vt. 106, 17 Atl. 42.. 

Restrictive indorsement 

One which stops the negotiability of the Instru
ment, or which contains such a definite direction as 
to the payment as to pre�lude the indorsee from 
making any further transfer of the instrument. 
Drew v. Jacock, 6 N. C. 138 ; Lee v. Chillicothe 
Branch Bank, 15 Fed. Cas. 153 ; . People's Bank v. 
J efferson County SaY. Bank, 106 Ala. 524, 17 South. 
728, 54 Am. St. Rep. 59. Defined by statute in some 
states as an indorsement which either prohibits the 
further negotiation of the instrument, or consti
tutes the indorsee the agent of the indorser, or vests 
the title in the indorsee in trust for or to the use 
of some other person. Negotiable Instruments Law 
N. D. § 36 (Comp. Laws 1913, § 6921) ; Bates' Ann. 

St. Ohio 1904, § 317211.. (Gen. Code, § 8141). 

Special indorsement 

An indorsement in fUU, whi�h specifically names 
the indorsee. Malone v. Garver, 3 Neb. (Unof.) 710, 
92 N. W. 726 ; Carolina SaY. Bank v. Florence To:
bacco Co., 45 S. C. 373, 23 S. E. 139. 

INDUOIE 
Special .£ndorse1nent . Of writ 

In English " practice. The writ of summons in an 
action may, under Order iii. 6, be . indorsed · with the 
particulars of the amount sought to be recovered in' 
the action, after giving credit for any payment or 
set-off ; • and . this special indorsement (as it is 
called) of the writ is applicable in all actions where 
the plaintiff seeks merely to recover a debt or liq
uidated demand in money payable by the defend
ant, with or without interest, arising upon a con
tract, express or implied, as, for instance, on a bill 
of exchange, promissory note, check, or other sim
ple contract debt, or on a bond or contract under 
seal for payment of a liquidated amount of money. 
or on a statute where the sum sought to be recov
ered is a fixed sum of money or in the nature of a 
debt, or on a guaranty, whether under seal or not. 
Brown. 

I N D O RSER. He who indorses ; i. e., being 
the payee or holder, writes his name on the • 
back of a bill of ex.change, etc. 

I N D U B I TABLE P R O O F. Evidence which is 
not only found credible, but is of such weight 
and directness as to make out the facts al
leged beyond a doubt. Hart v. Carroll, 85 Pa. 
511 ; Jermyn v. McClure, 195 Pa. 245, 45 A. 
938. 

I N D UCEM ENT. 

I n  Contracts 

The benefit or advantage which the prom
isor is to receive from a contract is the in
ducement for making it. " Collins v. Harris, 
130 Wash. 394, 227 P. 508, 509 ; State Bank 
of Ardock v. Burke, 53 N. D. 777, 208 N. W. 
115, 117 ; E. F. Spears & Sons v. Winkle, 186 
Ky. 585, 217 S. W. 691, 692. 

I n  Criminal Evidence 

:Motive ; that which leads or tempts to the 
commission of crime. Burrill, Circ. Ev. 283. 

I n  Plead ing  

That portion '  of  a declaration or of any 
subsequent pleading in an action which is 
1;>rought forward by way of explanatory in
troduction to the main allegations. B rown. 
Houston v. Tyler, 140 Mo. 252, 36 S. W. 654 ; 
Consolidated Coal Co. v. Peers, 97 Ill. App. 
194 ; Taverner v. LJ.ttle, 5 Bing. N. O. 678 ; 
Grand v. Dreyfus, 122 Oal. 58, 54 P. 389' ; 
Modica v. Martino, 211 App. Div. 516, 207 
N. Y. S. "479, 481 ; McDonald v. Hall, 203 
Mich. 431, 170 N. W. 68, 172 ; Varnes v. Sea
board Air Line Ry. Co., 80 Fla. 624, 86 So. 
433, 434 ; Nolan v. Standard Pub. Co., 67 
Mont. 212, 216 P. 571, 574 ; Kee v. Armstrong, 
Byrd & Co., 75 Okl. 84, 182 P. 494, 498, 5 A. 
L. R. 1349. 

I N D U C I IE. 

In I ntern ational Law 

A truce ; a suspension of hostilities : an 
agreement during war to abstain for a time 
from warlike acts. 
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I n Old M arit ime Law buying and selling of land and also (but sub-

A period of twenty days after the safe ar- ject to certain restrictions) the business of 

rival of a vessel under bottomry, to dispose of banking. 

the cargo, and raise the money to pay the 
creditor, with interest. 

I n  Old Engl ish Practice 

Delay or indulgence allowed a party to an 
action ; further time to appear in a cause. 
Bract. fol. 352b ; Fleta, lib. 4, c. 5, § 8. 

I n Scotch Practice 

Time allowed for the performance of an 
act. Time to appear to a citation. Time to 
collect evidence or prepare a defense. 

-I n ducim legales. In S'cotch law. The days 
between the citation of the defendant and the 

. day of appearance ; the days between the test 
day and day of return of the writ. 

I N D UCT. To put in enjoyment or possession, 
especially to introduce into possession of an 
office or benefice, with customary ceremonies, 
to bring in, initiate. to be put formally in 
possession, inaugurate or install. State ex 
reI. Slattery v. Raupp, 303 Mo. 684, 263 S. W. 
834, 835. 

I ND U CT I O. Lat. In the civil law. Oblitera
tion, by drawing the' pen or 8tylu8 over the 
writing. Dig. 28, 4 ;  Calvin. 

I N D U CT I O N .  In ecclesiastical law. The 
ceremony by which an incumbent wrho has 
reen instituted to a benefice is vested with 
full possession of all the profits belonging to 
the church, so that he becOomes seised of the 
temporalities of the church, and is then com
plete incumbent. It is performed by virtue 
of a mandate of induction directed by the 
bishop to the arch-deacon, who either per
forms it in person, or directs Ihis precept to 
one or more other clergymen to do it. Phil
lim. Ecc. Law, 477. 

I N D U LG EN C E. In the Roman CathoHc 
Church. A remission of the punishment due 
to sins, granted by the pope or church, and 
supposed to save the sinner from purgatory. 
Its abuse led to the Reformation in Germany. 
Wharton. Forbearance, (q. v.) 

I N D U LTO. 
In Ecclesiastical Law 

I N D USTR IAL SC H O O LS. Schools (estab· 
lished by voluntary contribution) in which 
industrial training is provided, and in which 
children are lodged, clothed, and fed, as well 
as taught. 

I N D UST R I A L  T RACK. One connecting with 
main line track and used and equipped fOor 
moving freight in carloads to or from one 
or more industries thereby reached and 
served, in incidental services such as load
ing, reloading, or storing, and in incidental 
switching or yard movements. Gulf, C. & S. 
F. R. Co. v. Texas & P. R. Co. (0. C. A.) 4 
F.(2d) 904, 906, 90'7 ; Miller Engineering Co. 
v. Louisiana Ry. & Nav. Co., 144 La. 786, 81 
So. 314, 317. 

I N D USTR IAM,  P E R. Lat. A qualified 
property in animals terre naturre may be a c
quired per indu8triam, i. e., by a man's re
claiming and making them tame by art, in
dustry, and education ; or by so confining 
them within his own immediate power that 
they cannot escape and use their natural lib
erty. 2 Steph. Oomm. 5,. 

I N D USTRY. Any department or branch of 
art, occupation, or business conducted as a 
means of livelihood or for profit ; especially, 
one which employs much labor and capital 
and is a distinct branch of trade. Chicago, 
R. T. & P. Ry. Co. v. State, 83 Oklo 161, 201 
P. 260, 264 ; City of Rochester v. Rochester 
Girls' Home (Sup.) ::1..94 N. Y. S. 236, 237. 

I N EB R I ATE. A person addicted to the use 
of intoxicating liquors ; an habitual drunk
ard. 

Any person who habitually, whether continuously 
or periodically, indulges in the use of intoxicating 
liquors to such an extent as to stupefy his mind, 
and to render him incompetent to transact ordinary 
business with safety to his estate, shall be deemed 
an inebriate, within the meaning of this chapter : 
provided, the habit of so indulging in such use shall 
have been at the time of inquisition of at least one 
year's standing. Code N. C. 1883, § 1671 (C. S. § 
2284). And see In re Anderson, 132 N. C. 243, 43 S. 
E. 649 ; State v. Ryan, 70 Wis. 676, 36 N. W. 823 ; 
Interdiction of Gasquet, 68 So. 89, 92, 136 La. 957. 

A dispensatiOon granted by the pope to do I N E, CO D E  O F. A code of the West Saxons 

or obtain something contrary to the common dating from 688 to 69'5. Adopted by Alford, 

law. probably with alterations. Seebohm, Tribal 
I n  Span ish Law Customs, 386. 

The condonation or remission of the pun
ishment imposed on a criminal for Ihjs offense. 
This power is eXClusively vested in the king. 

I N D U M ENT. Endowment, (q. 'V.) 
I N D USTR I AL A N D  P R OV I D ENT SOC I E· 
T I ES. 'Societies formed in England for car
rying o-n any labor, trade, or handicraft, 

'
whether wholesale or retail, mcludiilg the 

I N EL I G I B I L I TY. Disqualification or legal 
incapacity to be elected to an office. Thus, 
an 3J.ien or naturalized citizen is ineligible 
to be elected president of the United States. 
Carroll v. Green, 14'8 Ind. 362, 47 N. E. 223 ; 
State v. Murray, 28 Wis. 99, 9 Am. Rep. '489" 

This incapacity :arises from various causes ; 
and a person may be incapable Q1f being elect
ed to one office who may be elected to anoth-
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er ;  the incapaclty may also be perpetual or 833, 836 ; The Lackawanna (0. e . . A.) 210 F. 
temporary. 262, 264. 

I N ELI G I BLE. Disqualified to be elected to 
an office ; also disqualified to hold · an office 
if elected or appointed to it. State v. Murray, 
28 Wis. 99, 9 Am. Rep. 489. 

I nesse potest donationi, modus, conditio sive 
causa ; ut modus est ; si  condlitio ; q uia causa. 
In a gift there may be manner, condition, and 
cause ; as rut] introduces a manner ; if, 
lsi,] a condition ; because, ' [quia,] a cause. 
Dyer, 138. 

I N EST D E  J U R E. Lat. It is implied of 
right ; it is implied by law. 

I N EV I TABLE. Incapable of being av{)ided ; 
fortuitous ; transcending the p<>wer of hu- , 
man care, foresight, or exertion to avoid or 
prevent, and therefore suspending legal rela
tions so far as to excuse from the perform
ance of contract obligations, or from liability 
for consequent loss. 

I N EV I TABLE ACC I D ENT. An unavoidable 
accident ; one produced by an irresistible 
physical cause ; an accident which cannot be 
prevented by human skill or foresight, but 
results from natural causes, such as lightning 
or storms, perils of the sea, inundations or 
earthquakes, or sudden death or illness. By 
irresistible force is meant an interposition 
of human agency, from its nature and power 
absolutely uncontrollable. Brousseau v. The 
Hudson, 11 La. Ann. 428 ; State v. Lewis, 107 
N. 0. 967, 12 S. E. 457, 11 L. R. A. 105 ; Rus
sell v. Fagan, 7 Houst. (Del.) 389, 8 A. 258 ; 
Hall v. Cheney, 36 N. H. 30 ; Newport News 
& M. V. 00. v. U. S.,  61 F. 488, 9 O. O. A. 5,79 ; 
The R. L. Mabey, 14 Wall. 215, 20 L. Ed. 881 ; 
The Locklioo, 3 W. Rob. 318 ; Early v. Hamp-

, ton, 15 Ga. Ap.p. 95, 82 S. E. 669, 671 ; EI Paso 
Printing 00. v. Glick (Tex. Oiv. App.) 246 S. 
W. 1076, 1078 ; Leland v. Empire Engineering 
Co., 135 Md. 208, 108 A. 570, 575. Inevitable 
accident occurs where a vessel is pursuing a 
lawful avocation in a lawful manner, using 
the proper precautions against danger, and 
an accident occurs. The highest degree of 
caution that can be used is not required. It 
is enough that it is reasonable under the cir
cumstances ; such as is usual in similar cases, 
and !has been found by long experience to be 
sufficient to 'answer the end in view,-the 
safety of life and property. The Grace Gird
ler, 7 Wall. 196, 19 L. Ed. 113. Inevitable 
accident is only when the disaster happens 
from natural causes, without ilegligence or 
fault on either side, and when both parties 
have endeavored, by every means in their 
power, with due care and caution, and with 
a proper display of nautical skill, to prevent 
the occurrence of the accident. Sampson v. 
U. S., 12 ct. CI. 491 ; The Herm (C. O. A.) 267 
F. 373., 374 ; The Old Reliable (C. O. A.) 269 
F. 725, 729 ; The Fullerton (0. C. A.) 211 F. 

I N EWARDUS. A guard ; a watchman. 
Domesday. 

I N FALISTATUS. In old English law. Ex
posed upon the sands, or seashore. A species 
of punishment mentioned in Hengham. Oow
ell. 

I N  F AM IA. Lat. Infamy ; ignominy or dis
grace. 

By infamia juris is meant infamy established by 
law as the consequence of crime ;  infamia facti is 
where the party is supposed to be guilty of such 
crime, but it has not been judicially proved. Cornm. 
v. Green, 17 Mass. 515, 541. 

I N FAM IS. Lat. In Roman law. A person 
whose right of reputation was diminished 
(involving the loss of some of the rights of 
citizenship) either on account of his infamous 
avocation or because of conviction for crime. 
Mackeld. Rom. Law, § 135. 

I N FAMOUS C R I M E. See Crime. 

I N FAMOUS PU N I SH M ENT. See Punish
ment. 

I N FAMY. A qualification of a man's legal 
status produced by his conviction . of an in
famous crime and the consequent loss of 
honor and credit, which, at common law, 
rendered him incompetent as a witness, and 
by statute in some jurisdictions entails oth
er disabilities. McCafferty v. Guyer, 59 Pa. 
116 ; Ex parte Wilson, 114 U. S. 417, 5 S. Ct. 
935, 29 L. Ed. 89 ;  State v. Clark, 60 Kan. 450, 
56 P. 767. 

I N FANCY. Minority ; the state of a person 
who is under the age of legal majority,-at 
common law, twenty-one years. According 
to the sense in which this term is used, it 
may denote the condition of the person mere
ly with reference to his years, or the con
tractual disabilities which non-age entails, 
or his status with regard to other powers or 
relations. Keating v. Railroad Co.,  94 Mich. 
219, 53 N. W. 1053 ; Anonymous, 1 Salk. 44 ; 
Code Miss. 18�2, § 150'5 (Oode 1930, § 1373). 

Natural I nfancy 

A period of non-responsible life, which ends 
with the seventh year. Wharton. 

I N FA N G ENTH EF. In old English law. A 
privilege of lords of certain manorS' to judge 
any thief taken within their fee. See Out
fangthef. 

I N FANS. Lat. In the civil law. A child 
under the age of seven years ; so called. 
"quasi impos fa.ndi," (as not having the fac
ulty of speech.) God. Theooos, 8, 18, 8. 

I nfans non m ultu m a furioso· distat. An in
fant does not differ much from a lunatic. 



INFANT 

Bract. 1. 3, c. 2, § 8 ;  Dig. 50, 17, 5, 40 ;  1 
Story, Eq. JUl'. §'§ 223, 224, 242. 

I N FANT. A person within age, not of age, 
or not of full age ; a person under the age of 
twenty-one years ; a minor. Co. Litt. 171b; 
1 Bl. Comm. 463-466 ; 2 Kent, Comm. 233. 
Beavers v. Southern Ry. 00., 212 Ala. 600, 
103 So. 887, 889 ; Audsley v. Hale, 303 Mo. 
451, 261 S. W. 117, 123. 
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I n fectious D isease 

One capable of being transmitted or com
municated by means of infection. 

I NFE FT. In Scotch" law. To give seisin or 
possession of lands ; to invest or enfeoff. 1 
Kames, Eq. 215. 

I N FEFTM ENT. 

I n  Old Scotch Law 
I N FANTIA. Lat. In the civil law. The Investiture or infeudation, including both period of infancy between birth and the age charter and seisin. 1 Forb. Inst. pt. 2, p. 110. of l3even years. Calvin. ' 

I N FANT I C I D E. The murder or killing of 
an infant soon after its birth. The fact of 
the birth distinguishes this act from "feti
cide" or "procuring abortion," which terms 
denote the destruction of the fetu8 in the 
womb. See, also, ,Prolicide. 

I N FANTS' MARRIAGE ACT. The statute 18 
& 19 Vict. c. 43. By virtue of this act every 
infant, (if a male, of twenty, or, if a female, 
of seven ten, . years,-section 4,) upon or in 
contemplation of marriage, may, with the 
sanction of the chancery division of the 
high court, make a valid settlement or con
tract for a settlement of property. Wharton. 

I N FANZON. In Spanish law. A person of 
noble bh:th, who exercises within his do
mains and inheritance no other rights and 
privileges than those conceded to him. Es
criche. 

I N FECT I O N .  In medical jurisprudence. 
The transmission of disease or disease germs 
from one person to another, either directly 
by contact with morbidly affected srurfaces, 
or more remotely through inhalation, absorp
tion of food or liquid tainted with excre
mental matter, contact with contaminated 
clothing or bedding; or other agencies. 

A distinction is sometimes made between "in
fection" and "contagion," by restricting the latter 
term to the communication of disease by direct con
tact. See Grayson v. Lynch, 163 U. S. 468, 16 Sup. 
Ct. 1064, 41 L. Ed. 230 ; Wirth v. state, 63 Wis. 51, 
22 N. W. 860 ; Stryker v. Crane, 33 Neb. 690, 50 N. 
W. 1133. But "infection" is the wider term and in 
proper use includes "contagion," and is frequently 
extended so as to include the local inauguration of 
disease from other than human sour�es, as from 

" miasmas, " poisonous plants, etc. In another, and 
perhaps more accurate sense, contagion is the en
trance or lodgment of pathogenic germs in t}le sys
tem as a result of direct contact ; infection is their 
fixation in the system or the inauguration of dis
ease as a consequence. In this meaning, infection 
does not always result from contagion, and on the 
other hand it may result from the introduction of 
disease germs into the system otherwise than by 
contagion. 

Auto-infection 

The communication of disease from · one 
part of the body to arioth�r by mechanical 
transmission ' of "  virus :from -a, ' ;diseaSed "to a 
bealthy part.' ·· 

I n  Later Law 

Sai8ine, or the instrument of possession. 
Bell. 

I N F ENSA R E  C U R I AM.  Lat. An expression 
applied to a court when it suggested to an 
advocate something which he had omitted 
through mistake or ignorance. Spelman. 

I N F EOFFMEN T. The act or instrument of 
feoffment. In Scotland it is synonymous with 
"8ai8ine," meaning the instrument of posses
sion. Formerly it was synonymous wibh "in
vestiture." Bell. 

I N FERENCE. In the law of evidence. A 
truth or proposition drawn from another 
which is supposed or admitted to be true. A 
process of reasoning by which a fact or prop
osition sought to be established is deduced as 
a logical consequence from other facts, or a 
state of facts, already proved or admitted. 
Gates v. Hughes, 44 Wis. 336 ; Whitehouse 
v. Bolster, 95 Me. 458, 50 A. 240 ; J oske v. 
Irvine, 91 Tex. 574, 44 S. W. 1059. 

An inference is a deduction which the rea
son of the jury makes from the facts proved, 
without an express direction of law to that 
effect. Code Civil Proc. Cal. § 1958 ; Puget 
Sound Electric Ry. v. Benson (0. C. A.) 253 
F. 710, 714 ; Glowacki v. North Western Ohio 
Ry. & Power Co., 116 Ohio St. 451, 157 N. E. 
21, 23, 53 A. L. R. 1486 ; Wright v. Conway, 
34 Wyo. 1, 242 P. 1107, 1110. 

A "presumption" and an "inference" are not the 
same thing, a presumption being a deduction which 
the law requires a trier of facts to make, an infer
ence being a deduction which the trier may or may 
not make, according to his own conclusions ; a pre
sumption is mandatory, an inference, permissible. 
Cross v. Passumpsic Fiber Leather Co. , 98 A. 1010, 
1014, 90 Vt. 397 ; Joyce v. Missouri & Kansas Tele
phone Co. (Mo. Apl>.) 211 s. W. 900, 901 ; State Y. 
Godlasky, 47 S. D. 36, 195 N. W. 832, 833 ; Stumpf v. 
Montgomery, 101 Okl. 257, 226 P. 65, 68, 32 A. L. R. 
1490. 

I N FERENT I AL. In the law of evidence. 
Operating in the way of .inference ; argumen

tative. Presumptive evidence is sometimes 
termed ." inferential" Com. v. Harman, 4 Pa. 
272. 

I NFERENTIAL
' 'FACT,S. " See Fact. 

I N F E R I O R. One wh6, in relation to an
other; has less power and is below "him ; one 
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who is bound to obey another. He who makes 
the law is the superior ;  he who is bound 
to obey it, the inferior. 1 Bouv. Inst. no. 8. 

I N F E R I O R  C O U RT. This term may denote 
any court subordinate to the chief appellate 
tribunal in the particular judicial system ; 
but it is commonly used as the designation 
of a court of special, limited, or statutory ju
risdiction, whose record must show the exist
ence and attaching of jurisdiction in any giv
en case, in order to give presumptive validity 
to its judgment. See Ex parte Cuddy, 131 U. 
S. 280, 9 S. Ct . .  703, 33 L. Ed. 154 ; Kempe 
v. Kennedy, 5 Cranch, 185, 3 L. Ed. 70 ; 
Grignon v. Astor, 2 How. 341, 11 L. Ed. 283 ; 
Swift v. Wayne Circuit Judges, 64 Mich. 479, 
31 N. W. 434 ; Cole v. Marvin, 98 Or. 175, 
193 P. 828, 830. 

The English courts of judicature are class
ed generally under two heads,-the superior 
courts and the inferior courts ; the former 
division comprising the courts at Westmin
ster, the latter comprisfng all the other courts 
in general, many of which, however, are far 
from being of inferior imrx>rtance in the com
mon acceptation of the word. Brown. 

I N FE U DAT I ON.  The placing in possession 
of a freehold estate ; also the granting of 
tithes: to laymen. 

I N F I C I A R I .  Lat. In the civil law. To 
deny ; to deny one's liability ; to refuse to 
pay a debt or restore a pledge ; to deny the 
allega tion of a plaintiff ; to deny the charge 
of an accuser. Calvin. 

I N F IC I AT I O. Lat. In the civil law. De
nial ; the denial of a debt or liability ; the 
denial of the claim or allegation of a party 
plaintiff. Calvin. 

I N F I D EL. One who does not believe in the 
existence of a God who will reward or pun
ish in this world or that which is to come. 
Hale v. Everett, 53 N. H. 54, 16 Am. Rep. 
82 ; Jackson v. Gridley, 18 Johns. (N. Y.) 103 ; 
Heirn v. Bridault, 37 Miss. 226. One who 
professes no religion that can bind his con
science to &peak the truth. 1 Greenl. Ev. § 
368. One who does not recognize the inspira
tion or obligation of the Holy Scriptures, or 
generally recognized features of the Christian 
religion. Gibson v. Ins. Co., 37 N. Y. 580. 

I N F I D E L I S. 

I n  Old Engl ish Law 

An infidel or heathen. 

I n  Feudal Law 

I N F I D U C IARE. In old European hlw. To 
pledge property. Spelman. 

I N F I HT. Sax. An assault made on a per
son inhabiting the same dwelling. 

I nfinitum in j u re reprobatur. That which is 
endless is reprobated in law. 12 Coke, 24. 
Applied to litigation. 

I N F I RM.  Weak, feeble. The testimony of 
an "infirm" witness may be taken de bene 
esse in some circumstances. See 1 P. Wms. 
117. 

I N F I R MAT IVE. In the law of evidence. 
Having the quality of diminishing force : 
having a tendency to weaken or render in
firm. 3 Bentll. Jud. Ev. 14 ; Best, Pres. § 
217. Exculpatory is used by some authors 
as synonymous. See WiH.s, Circ. Ev. 120 ; 
Best, Pres. § 217. 

I N F I RMAT I VE CONSI DE RAT I O N. In the 
law of evidence. A consideration, supposi
tion, or hypothesis of which the criminative 
facts of a case admit, and which tends to 
weaken the inference or presumption of guilt 
deducible from them. Burrill, Circ. Ev. 153-
155. 

. 

I N F I RMAT I V E  FACT. In the law of evi
dence. A fact set up, proved, or even sup
posed, in opposition to the criminative facts 
of a case, the tendency of which is to weaken 
the force of the inference of guilt deducible 
from them. 3 Benth. Jud. Ev. 14 ; Best, 
Pres. § 217, et seq. 

I N F I RMAT I VE HYPOT H ES I S. A term 
sometimes used in criminal evidence to de
note an hypothesis or theory of the case 
which assumes the defendant's innocence, and 
explains the criminative evidence in a man
ner consistent with that assumption. 

I N F I RM ITY. In an application for insur
ance an ailment or disease of a substantial 
character, which apparently in some material 
degree impairs the physical condition and 
health of the applicant and increases the 
chance of his death or sickness and which if 
known, would have been likely 

-
to deter th� 

insurance company from issuing the · policy. 
Eastern Dist. Piece Dye Works v. Travelers' 
Ins. Co., 234 N. Y. 441, 138 N. E. 401, 404, 
26 A. L. R. 1505 ; Mutual Life Ins. Co. of 
New York v. Dodge (C. C. A.) 11 F.(2d) 486, 
489 ; Tl'avelers' Ins. Co. v. Pomerantz, 246 
N. Y. 63, 158 N. E. 21, 22. 

I N FLUENCE. See Undue Influence. 

I NFO R M A L. Deficient in legal form ; in
artificially drawn up. 

One who violated fealty. I N F O R M AL I TY. "Want of legal form. See 
State Y. Gallimon, 24 N. C. 377 ; Franklin 

I N F I D E L I TAS. In feudal law. Infidelity ; V. Mackey,· 16 Sergo & R. (Pa.) 118 ; Hunt v. 
faithlessness to one's feudal oath. Spelman. Curry, 37 Ark. 108. 



INFORMATION 

I N FO RMAT I O N. 

I n  Practice 

An accusation exhibited against a person 
for some criminal offense, without an indict� 
ment. 4 B1. Comm. 308. 

An accusation in the nature of an indict
ment, froni which it differs only in being pre
sented by a competent public officer on his 
oath of office, instead of a grand jury on 
their oath. 1 Bish. Crim. Proc. § 141 ; Peo
ple v. Sponsler, 1 Dak. 289, 46 N. W. 459 ; 
Goddard v. State, 12 Conn. 452 ; State v. 
Ashley, 1 Ark. 279 ; Clepper v. State, 4 Tex. 
246 ; People ex reI. MacSherry v. Enright, 
184 N. Y. S. 248, 251, 112 Misc. 568 ; State 
v. Williams, 109 Ark. 46.5, 161 S. W. 159, 
161 ; People v. Foster, 198 Cal. 112, 243 P. 
667, 670 ; State v. Noell, 220 Mo. App. 883, 
295 S. W. 529, 530 ; State v. 'Bowman, 40 
Idaho, 470, 235 P. 577 ; Howard v. State, 
143 Tenn. 539, 227 S. W. 36. A written 
accusation sworn to before a magistrate, upon 
which an indictment is afterwards founded. 
Commonwealth v. Cooke, 55 Pa. Super. Ct. 
435, 439. 

The word is also frequently used in the 
law in its sense of communicated knowledge. 
Masline v. New York, N. H. & H. R. Co., 
95 Conn. 702, 112 A. 639, 640. And affidavits 
are frequently made, ' and pleadings and oth
er documents verified, on "information and 

, belief." 

I n  French Law 

The act or instrument which contains the 
depositions of witnesses against the accused. 
Poth. Proc. Civil, § 2, art. 5. 

In Gen eral 

-Criminal information.  A formal accusation 
- of crime, differing from an indictment only 

in that it is preferred by a prosecuting offi
cer instead of by a grand jury. U. S. v. 
Borger (C. C.) 7 F. 193 ; State v. Barrell, 75 
Vt. 202, 54 A. 183, 98 Am. St. Rep. 813. 

-I nformation in the n ature of a quo warranto. 
A proceeding against the usurper of a fran
chise or office. Jarman v. Mason, 102 Okl. 
278, 229 P. 459, 460. See Quo 'Warranto. 

- I nfo rm ation of intrusion.  A proceeding in
stituted by the state prosecuting officer 
against intruders upon the public domain. 
See Gen. St. Mass. c. 141 (Gen. Laws, c. 245) ; 
Com. v. Andre's Heirs, 3 Pick. (Mass.) 224 ; 
Com. v. Bite, 6 Leigh (Va.) 588, 29 Am. Dec. 
226. 

I N FO RMATUS ' N O N  S U M .  In practice. I 
am not informed. A formal an SWill' made by 
the defendant's attorney in court to the effect 
that he has not been advised of any defense 
to be made to the action. Thereupon judg
ment by default passes. 

I NFO RM ER. A person who informs : or pre
fers an aCcusation against another, 'whom he 
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suspects of the violation of some penal stat
ute. 

Co m m on I nformer 

A common prosecutor. A person who ha
bitually ferrets out crimes and offenses and 
lays information thereof before the ministers: 
of justice, in order to set a proseeution on 
foot, not because of his office or any special 
duty in the matter, but for the sake of the 
share of the fine or penalty which the law 
allots to the informer in certain cases. Also 
used in a less invidious sense, as designating 
persons who were authorized and empowered 
to bring action for penalties. U. S. v. Stock
ing (D. C.) 87 F. 861 ; In re Barker, 56 Vt. 
20. 

I N FORT IATUM. The name given by the 
glossa tors to the second of the three parts or 
volumes into which the Pandects were divid
ed. It commences with the third title of the 
twenty�fourth book and ends with the thirty
eighth book. The glossators at Bologna had 
at first only two parts, the first called "Difles
tum 17 etus,". (the old Digest,) and the last call
ed "Digestum Novum," (the New Digest.) 
When they afterwards received the middle or 
second part, they separated from the Diges
tum N ovum the beginning it had then, and 
added it to the second part, from which en
largement the latter received the name "In
fortiatum." Mackeld. Rom. Law, § 110. 

I N FO RTU N I U M ,  H O M I C I D E PER. Where 
a man doing a lawful act, without intention 
of hurt, unfortunately kills another. 

I N F RA. (Lat.) Below, under, beneath, un
derneath. The opposite of supra, above. 
Thus, we say, primo gradu est-supra, pater, 
matel', infra, filiUS, filia : in the first degree of 
kindred in the ascending line, above is the 
father and the mother, below, in the descend
ing line, son and daughter. lnst. 3. 6. 1. 

In another sense, this word signifies with
in : as, infra C01"PUS civitatis, within the body 
of the country ; i1'l,fra prmsidia, within the 
guards. So of time, during : infra furorem, 
during the madness. This use is not classical. 
The use of infra for intra seems to have 
sprung up among the barbarians after the 
fall of the Roman empire. 

I N F RA IETATEM. Vnder age ; not of age. 
Applied to minors. 

I N F RA A N N OS N U B I LES. Under marriage
able years ; not yet of marriageable age. 

I N F RA A N N U M .  Under or within a year. 
Bract. fol. 7. 

I N FRA A N N U M  LUCT OS. (Within the year 
of mourning.) The phrase is used in reference 
to the marriage of a widow within a year aft
er her husband's death, which was prohibited 
by the civil law. 

I NF RA B RACH I A. Within her arms; Used 
c:)f Ii h»sband de -jure, as well as de /aoto. 2 
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lnst. 317. Also inter brachia. Bract. fol. 
148b. It was in this sense that a woman 
could only have an appeal for murder of her 
husband inter brachia sua. 

I N F R I N G EMEN T. · A breaking into ; a tres
pass or encroachment upon ; a violation of a 
law, regulation, contract, or right. Used es': 
pecially of invasions of the rights secured by 

I N F RA e I V I TATEM. 
Camp. 23, 24. 

Within the state. 

I N FRA CO RPUS COM I TATUS. Within the 
body (territorial limits) of a county, In Eng
lish law, waters which are infra OOrp1t8 comi
tatus are exempt from the. jurisdiction of the 
admiralty. Waring v. Clarke, 5 How. 441, 
451, 12 L. Ed. 226. 

patents, copyrights, and trademarks. Good-1 year Shoe Machinery Co. v. Jackson, 112 Fed. 
146, 50 C. C. A. 159, 55 L. R. A. 692 ; Thomson
Houston Electric Co. v. Ohio Brass Co., 80 F. 
721, 26 C. C. A. 107. 

I N FRA D I G N I TATEM C U R I JE. Beneath the 
dignity of the court ; unworthy of the con
sideration of the court. Where a bill in eq
uity is brought upon a matter too trifling to 
deserve the attention 6f the court, it is de
murrable, as being infra dign;itatem curiCE. 
Smets v. Williams, 4 Paige, Ch. (N. Y.) 364. 

I N F RA F U RO REM. During madness ; while 
in a state of insanity. Bract. fol. 19b. 

I N FRA H OSP I T I U M .  Within the inn. When 
a traveler's baggage comes infra kospititMn, i. 
e., in the care and under the custody of the 
innkeeper, the latter's liability attaches. 

I N F RA J U R I SD I CT I O N EM. Within the ju
risdiction. 2 Strange, 827. 

J N F RA L l GEANT I AM REG I S. Within the 
king's ligeance. Comb. 212. 

I N FRA M ETAS. Within the bounds or lim
its. Infra metas forestCE, within the bounds 
of the forest. Fleta, lib. 2, c. 41, § 12. Infra 
metas hospitii, within the limits of the house
hold ; within the verge. Id. lib. 2, c. 2, § 2. 

I N FRA PRJES I D I A. Within the protection ; 
within the defenses. In international law, 
when a prize, or other captured property, is 
brought into a port of the captors, or with
in their lines, or otherwise under their com
plete custody, so that the chance of rescue is 
lost, it is said to be infra prCEsidia. 

I N FRA QUAT U O R  MAR IA. Within the four 
seas ; within the kingdom of England ; within 
the jurisdiction. 

I N F RA QUAT U O R  PAR I ETES. Within four 
walls. 2 Crabb, Real Prop. p. 106, § 1089. 

I N FRA R E G N U M .  Within the realm. 

I N F RA SEX A N N OS. Within six years. 
Used in the Latin form of the plea of the 
statute of limitations. 

I NF RA TR I D U U M .  Within three days. For
mal words in old appeals. Fleta, lib. 1, c. 31, 
§ 6 ;  Id. c. 35, § 3. 

I N F RACT I ON .  A breach, violation, or in
fringement ; as of a law, a contract, a right 
or duty. 

In French law, this term is used as a gen
eral designation of all punishable actions. 

BL.LAW DICT.(3n En.)-6l 

�I nfringement o f  patent. The unauthorized . 
making, using, or selling for practical use, or 
for profit, of an invention covered by a valid 
claim of a patent during the life of the patent. 
It may involve any one or all of the acts of 
making, using, and selling. Johnston v. Dav
enport Brick & Tile Co. (D. C.) 237 F. 668, 
671 ; Braun, Bryant & Austin v. McGuire, 
201 Cal. 134, 255 P. 808, 810 ; Lowry v. Hert 
(D. C.) 273 F. 698, 704 ; Marsh v. Nichols, 
Shepard & Co., 128 U. S. 605, 9 S. Ct. 168, 32 
L. Ed. 538 ; Rein v. Clayton, 37 F. 354, 3 L. R. 
A. 78 ; see Kirk v. U. S., 163 U. S. 55, 16 S. Ct. 
911, 41 L. Ed. 66 ; Celluloid Mfg. Co. v; Ameri
can Zylonite Co., 30 F. 437 ; Badische Anilin & 
Soda Fabrik v. Mfg. Co., 3 Bann. & A. 235, 
Fed. Cas. No. 721. 

To constitute infringement of a patent 
claim there must be present in the infringe
ing device or combination every element of 
such claim or its equivalent, so combined as 
to produce substantially the same result op
erating in substantia.lly the same way. Safe
ty Car Heating & Lighting Co. v. Gould Coup
ler Co. (D. C.) 230 F. 848, 851 ; Wallicks v. 
Cantrell, 12 F. 790 ; SickelS v. 'Borden, 3 
Blatchf. 535, Fed. Cas. No. 12,832 ; Shaver v. 
Mfg. Co., 30 F. 68 ; C. F. Mueller Co. v. Cler
mont Mach. Co. (D. C.) 20 · F.(2d) 413, 415 ; 
American Caramel Co. v. Glen Rock Stamping 

. Co. (D . . C.) 201 F. 363, 365 ; Dayton Engineer-
ing Laboratories Co. v. Kent (D. C.) 260 F; 
187, 189 ; Anakin Lock Works v. Dillon Lock 
Works (C. C. A.) 292 F. 45, 48. 

-Contributory infringement. The intentional 
aiding of one person by another in the unla w
ful making or selling of a patented· invention ; 
usually done by making or selling one part of 
the patented invention, or one eleme"nt of the 
combination, with the intent and purpose 'of 
so aiding. Thomson-Houston Electric Co. v. 
Specia.lty Co. (C. C.) 72 · F. 1016 ; Shoe Mach. 
Co. v. Jackson, 112 F. 146, 50 C. C. A. 159, 55 
L. R. A. 692 ; Thomson-Houston Electric Co. v. 
Ohio Brass Co., 80 F. 712, 26 C. C. A. 107 ; 
Stud Co. v. O'Brien (C. C.) 93 F. 203 ; Harvey · 
Hubbell, Inc., v. General Electric Co. (C. C. · 
A.) 267 F. 564, 571 ; Safety Car Heating & 
Lighting Co. v. Gould Coupler Co. (D. C.) 229 
F. 429, 439 ; New York Scaffolding Co. v. Whit� 
ney (C. C. A.) 224 F. 452, 459. 

-I nfringement of copyright. A copy, more or 
less servile, of a copyrighted work. Mere 
likeness is insufficient, and an original treat
ment of a subject, open alike to treatment by 
the copyright holder and others does not con
stitute infringement. Pellegrini v. Allegrini 
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(D. C.) 2 F.(2d) 610, 612 ; Kirke La Shelle 00. 
v. Armstrong, 173 App. Div. 232, 159 N. Y. S. 
g63, 366. There must be appropriation of sub
stantial portions of the copyright matter. 
Hal E. Roach Studios (D. C.) 18 F.(2d) 126, 
127 ; Eggers v. Sun Sales Oorporation (0. 
O. A.) 263 F. 373, 375. 

Under 17 USCA § 1, one transmitting unauthorized 
performance of copyrighted musical composition by 
radio from a broadcasting station maintained and 
operated to stimUlate sale of radio products is an 
"infringer, " and is liable therefor. Jerome H. Rem
ick & Co. v. General Electric Co. (D. C.) 16 F. (2d) 
829. 

-I nfringement of trademark. The unauthor
ized use or colorable imitation of the mark 
already appropriated hy another, on goods 
of a similar class. Block v. Jung Arch Bra�e 
Co. (C. C. A. Ohio) 300 F. 308, 309 ; West

minister Laundry CO. V. Hesse Envelope Co., 
174 :\10. App. 138, 156 ::;. W. 767, 768 ; Metcalf 
V. Hanover Star Milling ('0. (C. O. A.) 204 F. 
211, 214 ; National Grocery Co. v. National 
Stores Corporation, �5 N. J. I<:q. 588, 123 A. 

740 ; Saunders System Atlanta Co. v. Drive 
it Yourself Co. of Georgia, 158 Ga. 1, 123 S. E. 
132, 135 ; Charles S. Cash, I nc., v. Steinbook, 
220 App. Div. 569, 222 N. Y. ::;. 61, 65 ; Weiss 
v. Tucker, 129 Misc. 648, 222 N. Y. S. 487, 488 ; 
Northam Warren Corporation V. Universal 
Cosmetic 00. (0. O. A.) 18 F.(2d) 774, 775. 
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I N G E N U  l TV. Acuteness of understanding. 
Tolfree v. Wetzler (D. O.) 22 F.(2d) 214. 

I N G E N U US. In Roman law. A person who, 
immediately that he was born, was a free 
person. He was opposed to libertinus, or Ub

erttls, who, having been born a slave, was 
afterwards manumitted or made free. It is 
not the same as the English law term "genero
SU8," which denoted a person not merely free, 
but of good family. There were no distinc
tions among ingenui ; but among libm·tini 
there were (prior to Justinian's abolition of 
the distinctions) three varieties, namely : 
Those of the highest rank, called "Gives Ro
mani ;" those of the second rank, called "Lat
ini Juniani ;"  and those of the lowest rank, 
called "Dediticii." Brown. 

I N G RAT I TU D E. In Roman law, ingratitude 
was accounted a sufficient cause for revoking 
a gift or recalling the liberty of a freedman. 
Such is also the law of France, with respect 
to the first case. But the English law has left 
the matter entirely to the moral sense. 

I NG RESS, EGRESS. AND RE.G RESS. These 
words express the right of a lessee to enter, 
go upon, and return from the lands in ques
tion; 

I NG R ESS U. In English law. An ancient 
writ of entry, by which the plaintiff or com
plainant sought an entry into his lands. I N F R I N G E R. One who appropriates anoth-
Abolished in 1833. 

er's patented invention. Stebler v. Riverside 
Heights Orange Growers' Ass'n (0. O. A.) 205 I NGR ESSUS. In old English law. Ingress ; 
F. 735, 739. entry. The relief paid by an heir to the lord 

I N FUGARE. Lat. To put to flight. was sometimes so called. Oowell. 

I N F U LA. A coif, or a cassock. Jacob. 
I N G ROSSATO R. An engrosser. Ingrossator 
magni rotuli, engrosser of the great roll ; 

I N FU S I O N .  In medical jurisprudence. The afterwards called "clerk of the pipe." Spel
process of steeping in liquor ; an operation by man ; Oowell. 
which the medicinal qualities of a substance 
may be extra�ted by a liquor without boiling. 
Also the product of this operation. "Infu
sion" and "decoction," though not identical, 
are ejusderri. generis in law. 3 Oamp. 74. See 

I N G ROSSI N G. The act of making a fair and 
perfect copy of any document from a rough 
draft of it, in order that it may be executed 
or put to its final purpose. 

Decoction. I N  G U I NIA L. A term referring to the groin. 
A pharmaceutical operation, which consists Oavalier v. Chevrolet Motor Co. of New York, 

in pouring a hot or cold fluid upon a substance 189 App. Div. 412, 178 N . . Y. S. 489, 490. 
whose medi�al properties it is desired to ex
tract. The product of this operation. 

I N GE. Meadow, or pasture. Jacob. 

I N G E N I U M. (1) Artifice, trick, fraud ; (2) an 
engine or device. Spelman. (3) A net or  hook. 
(4) A machine, Spelman, Gloss., especially for 
warlike purposes ;  also, for na viga tion of a 
ship. Du Cange. 

I NG E N U I TAS. Lat. Freedom ; liberty ; the 
state or condition of one who is free. Also 
liberty given to a servant by manumission. 

I NGEN U I TAS REG N I .  In old English law. 
The freemen; yeomanry, or commonalty of .the 
kingdom. powelL Applied sometimes also 
to the barons. 

I N HAB IT. Synonymous with dwell, live, 
sojourn, stay, rest. MacLeod v. Stelle, 43 
Idaho, 64, 249 P. 254, 256. 

I N HA B I TANT. One who resides actually 
and permanently in a given place, and has 
his domi�ile there. Ex parte Shaw, 145 U. 
S. 444, 12 S. Ct. 935, 36 L. Ed. 768 ; The 
Pizarro, 2 Wheat. 245, 4 L. Ed. 226. 

"The words 'inhabitant,' 'citizen,' and 'resident: 
as employed in different constitutions to define the 
qualifications of electors, mean substantially the 
same thing ; and one is an inhabitant, resident, or 
citizen at the place where he bas his domicile or 
bome." Cooley, Const. Lim. *600. But the tenus 
"resident" and. "inhabitant" have also been held not 
s)'ilo,nymous, the latter implying a more fixed and -

BL.LAW DICT. (3D ED.) 
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permanent abode than . the former, and Importing 
'privileg�s and duties to which a mere resident would 
'not be subject. Tazewell County v. Davenp'ort, ' 40 

Ill. 197 ; State, to Use of Knox County Collector, ' v. 
Bunce, 187 Mo. App. 607, 173 'so W. 101, 102. 

When relating to municipal rights, powers, or 
duties, the word inhabitant is almost universally 
used as signifying precisely the same as domiGiled ; 
Borland v. City of Boston, 132 Mass. 98, 42 Am. Rep. 
424. 

I N HA B I T ED H O USE D UTY. A tax assessed 
in England on inhabited dwelling houses, ac
cording to their annual value, (St. 14 & 15 
Vict. c. 36 ; 32 & 33 Vict. c. 14, § 11,) which is 
paya:ble by the occupier, the landlord being 
deemed the occupier where the house is let 
to several persons, (St. 48 Geo. III. c. 55, 
Schedule B.) Houses occupied solely for busi
ness purposes are exempt from duty, although 
a care-taker may dwell therein, and houses 
partially occupied for business purposes are 
to that extent exempt. Sweet. 

I N  H E HE. To exist in and inseparable from 
something else ; to stick fast. Majestic Thea
ter Co. v. Lutz, 210 Ky. 92, 275 S. W. 16, 20. 

'1 NH EHENT POWER. An authority posses
Sed without its being derived from another. 
A right, ability, or faculty of doing a thing, 
without receiving that right, ability, or facul
ty from another. See, also, "Power." 

INHE&lT-ANCE 

An estate or property which a man has by 
descent, as heir to another, or which he may 
transmit to another, as his heir. Litt. § 9. 

A perpetuity in lands or tenements to a 
man and his heirs. Cowell ; Blount. 

The method by which children or reiatives 
take property from another at his death. 
Priddy v. Green (Tex. Civ. App.) 220 S. W. 
243, 248 ; Horner v. Webster, 33 N. J. Law, 
413. 

Though "inheritance" in its restricted sense 
means something obtained through laws of 
descent and distribution from an intestnte, in 
its popular use it includes property obtained 
by devise or descent. Pacheco v. Fernandez 
(Tex. Civ. App.) 277 S. W. 197, 198. 

"Inheritance" is also used in the old books 
where " hereditament" is now commonly em
ployed. Thus, Coke divides inheritances in
to corporeal and incorporeal, into real, per
sonal, and mixed, and into entire and several. 

I n the Civil Law 

The succession of the heir to all the rights 
and property of the estate-Ieaver. It is ei
ther testamentary, where the heir is created 
by will" or ab intestato, where it arises mere
ly by operation of law. Heinec: § 484. 

I n  General 

I N H ERET R I X .  The old term for "heiress." -Estate of inheritance. See Estate. 
Co. Litt. 13a. 

-I nheritanoe act. The English statute of 3 & 
I NH E R I T. To take by inheritance ; to take 4 Wm. IV. c. 106, by which the law of inherit
as heir on death of ancestor ; to take by de- ance or descent was considerably modified. 
scent from ancestor ; to take or receive, as 1 Steph. Comm. 359, 500. 
right or title, by law from ancestor at his 
decease. Condren v. Marlin, 113 Ok1. 259, 
241 P. 826, 827 ; Warren v. Prescott, 84 Me. 
483, 24 A. 948, 17 L. R. A. 435, 30 Am. St. Rep. 
370 ; McArthur v. Scott, 113 U. S. 340, 5 S. 
Ct.  652, 28 L. Ed. 1015. "To inherit to" a 
person is a common expression in the books. 
2 BI. Camm. 254, 255 ; 3 Coke, 41. 

The word is also used in its popular sense, 
as the equivalent of to take or receive. Man
chester v. Loomis, 191 Iowa, 554, 181 N. W. 
415, 442 ; Manchester v. Loomis, 191 Iowa, 
1049, 195 N. W. 958, 967. 

I N H E R I TA B L E  B LO O D. Blood which has 
the purity (freedom from attainder) and legit
imacy necessary to give its possessor the 
character of a lawful heir ; that which is 
capable of being the medium for the trans
mission of an inheritance. 

I NH ER I TANCE.. An estate in things real, 
descending to the heir. 2 BI. Camm. 201 ; 
In re Donahue's Estate, 36 Cal. 332 ; Dodge's 
Appeal, 106 Pa. 220, 51 Am. Rep. 519 ; Roun
tree v. Pursell, 11 Ind. App. 522, 39 N. E. 747 ; 
Adams v. Akerlund, 168 Ill. 632, 48 N. E. 454. 

Such an estate in lands or tenements or 
other things as may be inherited by the heir. 
Termes de la Ley. 

-I nheritance tax. A tax on the transfer or 
passing of estates or property by legacy, de
vise, or intestate succession ; not a tax on 
the property itself, but on the right to ac
quire it by d.escent or testamentary gift. In re 
Gihon's Estate, 169 N. Y. 443, 62 N. E. 561 ; 
Magoun v. Bank, 170 U. S. 283, 18 S. Ct. 594, 
42 L. Ed. 1037 ; Smith v. Bro\'ming, 225 N. Y. 
358, 122 N. E. 217, 218 ; In re Schlesinger's 
Estate, 184 Wis. 1, 199 N. W. 951, 952 ; In re 
Watkinson's Estate, 191 Cal. 591, 217 P. lOn, 
1075 ; Enochs v. State, 133 Miss. 107, 97 So. 
534, 536 ; First Nat. Bank v. Commissioner 
of' Corporations and Taxation, 258 M ass. 2)�. 
154 N. E. 844, 845. A tax on toe succession to, 
or transfer of, property occasioned by death. 
'Waddell v. Doughton, 194 N. C. 537, 140 S. E. 
160 ; State v. Jones (Tex. Civ. App.) 29.0 S. 
W. 244, 248 ; Moody v. Hngen, 36 N. D. 471, 
162 N. W. 704, 708, L. R. A. 1918F, 947, Ann. 
Cas. 1918A, 933 ; Cornett's Ex'rs v. Common
wealth, 127 Va. 640, 105 S. E. 230, 231 : In 
re Sherwood's Estate, 122 Wash. 648, 211 P. 
734, 740. "Estate taxes" are based on the 
power to transmit or the transmission from 
the dead to the living, while "legacy taxes," 
or " inheritance taxes," are based on the 
transmission or right to receive the property. 
I!'rick v. Lewellyn (D. C.) 298 F. 803, 810. 



INHIBITION 

I N H I B I T I ON. 

In Ecclesiastical Law 
A writ issuing from a superior ecclesiastical 

court,- forbidding an inferior judge to pro
ceed further in a cause pending before h im. 
In this sense it is closely analogous to the 
writ of pr.ohibition at common law. 

Also the command of a bishop or ecclesias
tical judge that a clergyman shall cease from 
taking any duty. 

I n  E,ngl ish Law 
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ferior judge who has decided contrary to law, ;  
he is  said to have committed iniquity. �ell. 

I n iquum est alios per.'mittere; alios inhibere mer
oatu ram. It is inequitable to permit some to 
trade and to prohibit others. B lnst. 181. 

I n iq u u m  est al iquem rei sui  e'sse jud ice'm.  It 
is wrong for a man to be a judge in his own 
cause. Branch, Princ. ; 12 Coke, 113. 

I n iqu u m  est ingen uis hominibus non esse l iber
am reru m suaru m alienationem.  It is unjust 
that freemen should not have the free dis
posal of their own property. Co. Litt. 223a ; 
4 Kent Comm. 131 ; Hob. 87. 

The name of a writ which forbids a judge 
from further proceeding in a ea use depending 
before him ; it is in the nature of a pro
hibition. Termes de Za Ley ; Fitzh. N. B. 39. I N I T I AL. That which begins or stands at 

the beginning. The first letter of a man's 

I n Scotch Law 

A specieS of diligence or process by which 
a debtor is prohibited from contracting any 
debt which may become a burden on his 
heritable property, in competition with the 
creditor at whose instance the inhibition is 
taken out ; and from granting , any deed ot 
alienation, et�., to the prejudice of the credi
tor. Brande. 

• to the Civil Law 

A prohibition which the law makes or a 
judge ordains to an individual. . Hallifax, 
Civil Law, p. 126. 

name. See Elberson v. Richards, 42 N. J. 
Law, 70. 

I N I T I A L  CA RR I E R. In the law of bailments. 
The carrier who first receives the goods and 
begi:p.s the process of their transportation, aft
erwards delivering them to another carrier for 
the further prosecution or completion of their 
journey. See Beard v. Railway Ce., 79 Iowa', 
527, 44 N. W. 803. 

B ut it has also been defined as the one contract
ing with the shipper: and not necessarily the one 
whose line constitutes the first . link in transporta
tion. Knapp v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 33 N. D. 291, 156 N. W. 1019, 1023. 

I N H I B I T I O NI AGA I NST A W I F E. In Scotch I N I T IAL I A  TEST I M O N I I . In Scotch law. 
law. A writ in the sovereign's name, pass4 

. ing the signet, which prohibits all and sundry 
from' having transactions with a wife or 
giving her credit. Bell ; Ersk. Inst. 1, 6, 26. 

I N H OC. In old records. A nook or corner 
of a common or fallow field. inclosed and cul
tivated. Kennett, Par. Antiq. 297, 298 ; Cow
ell. 

I N H ON ESTUS. In old English law. Un
seemly ; not in due order. Fleta, lib. 1, c. 31, 
§ 8. 

, N H U MA N\ TREATM ENT. In the law of 
divorce. Such barbarous ,cruelty or severity 
as endangers �e life or he�lth of the par
ty to 'vhom it is addressed, or creates a well
founded apprehension of such danger. Wha
ley v. Whaley, 68, Iowa, 647, 27 N. W. 809 ; 
Cole v. Cole, 23 Iowa, 433 ; Evans v. Evans, 
82 Iowa, 462, 48 N. W. 809 ; Thompson v. 
Thompson, 186 Iowa, 1066, 173 N. W. 55, 5 
A. L. R. 710. The phrase commonly employed 
in statutes is "cruel and inhuman treatment," 
from which it may be inferred that "inhuman
ity" is an extreme or aggravated "cruelty." 

I niqu issi ma p ax est anteponenda justissi mo' beUo. 
The most · unjust peace is to be preferred to 
the justest war. Root v. Stuyvesant, 18 Wend. 
(N. y�) 257, 305 . .  
I N I QU I TV; In . Scotch practiee. A technical 
expression applied to the decision of" an in-

Preliminaries of testinlOny. The preliminary 
examination of a witness, before examining 
him in chief, answering to the 'Voir dire of the 
English law, though taking a somewhat wider 
range. Wharton. 

I N IT IATE. Commenced ; inchoate. Ourte81l 
initiate is the interest which a husoand has 
in the wife's lands after a child is born who 
may inherit, but before the wife dies. 

To propose for approval-as schedule of 
rates. Idaho Power Co. v. Thompson (D. C.) 
19 F.(2d) 547, 579. 

I N I T I AT I ON F EE. The sum .paid on joining 
an organization for privileges of membership. 
Derby v. U. S. (D. C.) 17 F. (2d) 119, 120. 

I N I T I ATI V E. The right af a specified num
ber of the electorate to unite in proposing laws 
to the legislative body, which, after due con
sideration, must submit the same to the vote 
of the people for their approval or disap-
proval. 

' 

In French la w. The name given to the im
portant prerogative conferred by the oharte 
oonstitutionnelle, article 16, on the ' king to 
propose through his ministers projects of 
laws. 1 Toullier, no. 39. 

I NJ UNCT I ON.  A prohibitive writ �ssued by 
a court of equity, at the suit of a party com
plainant, . directed to a party defendant in 
the action, or to a party made a defendant 
for that purpose, forbidding the latter to do 
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some act, or to permit his servants or agents 
to do some act, which he is threatening or 
attempting to commit, or restraining him in 
the continuance thereof, such act being un
just and inequitable, injurious to the plain
tiff, and not such as can be adequately re
dressed by an action at law. ' U. S. Y. Hag
gerty (C. C.) 116 F. 515 ; Dupre Y. Anderson, 
45 La. Ann. 1134, 13 So. 743 ; City of Alma 
Y. Loehr, 42 Kan. 368, 22 P. 424 ; Consolidated 
Coal & Coke Cp. Y. Beale (D,. C.) 282 F. 9S4, 
W� , 

An injunction is a writ or order requiring 
a person to refrain from a particular act. 
It may be granted by the court in which the 
action is ' brought, or by a judge thereof, and 
when made by a judge it may be enforced as 
an order of the court. Cpde Ciy. Proc. Cal. 
§ 525. 

Final injunotion 

A final injunction is one granted when the rights 
of the parties are determined ; it may be made 
mandatory, (commanding acts to be done,) and is 
distinguished from a preliminary injunction, which 
is confined to the purpose and office of simple pre
vention or restraining. Southern Pac. R. Co. T. 
Oakland (C. C.) 58 F. 54. 

Interlocutory injunotion 

An "interlocutory injunction" is one granted pri
or to the final hearing and determination of the 
matter in issue, and which is to continue until an
swer, or until the final hearing, or until the fur
ther order of the court. Gas & Electric Securities 
Co. v. Manhattan & Quee'ns Traction Corporation 
(C. C. A. ) 266 F. 625, 632 ; Pack v. Carter (C. C. A.) 
223 F. 638, 640. 

Mandatory injunotion 

One which (1) commands the defendant to do some 
positive ' act: or particular thing ; (2) prohibits him 
from refusing (or persisting in a refusal) to do or 
permit some act to which the plaintiff has a legal 
right : or (3) restrains the defendant from permit
ting his previous wrongful act to continue opera
tive, thus virtually compelling him to undo it, as 
by removing obstructions or erections, and restor
ing the plaintiff or the place or the SUbject-matter 
to the former condition. Bailey v. Schnitzius, 45 
N. J. Eq. 178, 16 AU. 680 ; , Parsons v. Marye (C. C.) 
23 F. 121 ; People v. McKane, 78 Hun, 154, 28 N. Y. 
SuPp. 981 : Procter v. Stuart, 4 Okl . .  679, 46 P. 601. 

Permanent injunction 

One intended to remain in force UJitH the final 
termination of the particular suit. Riggins V. 
Thompson, 96 Tex. 154, 71 S. W. 14. 

Perpetual injunotion 

Opposed to an injunction act interim ; an injunc
tion which finally disposes of the suit, and is in
definite in point of time. Riggins v. Thompson, 96 
Tex. 154, 71 S. W. 14; De Florez v. Raynolds (C. C.) 
8 F. 438. 

Preliminary inju.notion 

An injunction granted at the institution of a suit, 
to restrain the defendant from doing �r continuing 
some act, the right to which is in dispute, and which 
may eiher be discharged or made perpetual, accord
ing to the result of the controversy, as soon as the 
rights of the parties are determined. Darlington 
Oil Co. v. Pee Dee Oil Co., 62 S. C. 196, 40 S. E. 169 ; 

INJUBJA ABSQUB DAMNO 

Appeal ot Mammoth Vein Consol. Coal Co., 54 Pa. 
188 ; Alllson v. Corson, 88 F. 584, 32 C. C. A. t2 ; 
Jesse French Piano Co. v. Forbes, 134 Ala. 302, 32 
So. 678, 92 Am. St. Rep. 31. The object of a pre
liminary injunction is to preserve the status quo 
until the merits can be heard. Fredericks v. Huber, 
180 Pa. 572, 37 A. 90. 

Preventive injunction 

One which prohibits the defendant from doing a 
particular act or commands him to refrain· from it. 
Leaksville Woolen Mills v. Spray Water Power & 
Land Co., 183 N. C. 511, 112 S. E. 24, 25. 

ProvisionaZ injunction 

Another name for a preliminary or temporary in-
junction or an injunction pendente lite. 

. 

SpeoiaZ injunction 

An injunction obtained only on motion and pe
tition, usually with notice to the other party. Ald
rich V. Kirkland, 6 Rich. Law (S.  C.) 340. An in
junction by which parties are restrained from com
mitting waste, damage, or injury to property. 4 
Steph. Comm. 12, note z. 

Temporary injunction. 

A preliminary or provisional injunction, or one 
granted pendente lite : as op�sed to a final or per
petual injunction. Jesse French Piano Co. "I. Por
ter, 134 Ala. 302, 32 So. 678, 92 Am. St. Rep. 31-
I NJ U R E. To violate the legal right of an
other or inflict an actionable wrong. Krom 
v. Antigo Gas Co., 154 Wis. 528, 143 N. W. 
163, 164. 

As applied to a building, "injure" means 
to materially impair or destr·oy any part of 
the existing structure. F. W. Woolworth Co •. 
v. Nelson, 204 Ala. 172, 85 So. 449, 451, 13 A. 
L. R. 820. 

I N J U R ES G RAVES. Fr. In French law. 
Grievous insults or injuries, including per
sonal insults and reproachful language, con
stituting a just cause of divorce. Butler v. 
Butler, 1 Pars. Eq. Cas. (Pa.) 344. 

I NJ U R IA.  Lat. Injury ; wrong ;  the priva
tion or violation of right. 3 Bl. Comm. 2 ;  
J .  A .  & O .  E. Bennett v .  'Vinston-Salem South
bound R. Co.; 170 N� C. 389, 87 S. E. 133, 134, 
L. R. A. 1916D, 1074. 

I NJ U R I A  A BSQU E  DAMNO. Injury or 
wrong without damage. A wrong done, but 
from which no loss or damage results, and 
which, therefore, will not sustain" an action. 

I nj u ria fit ei cui convicium dlctu'm est, vel de 
eo factum carmen famosu m .  An injury is 
done to him of whom "' a reproachful thing is 
said, or concerning whom an infamous song is 
made. 9 Coke, 60. 

I n juria il lata j udici, seu locU'm tenenti regts, 
videtu r ipsi reg,i i l lata maxi me si fiat in exer
centem offici u m. 3 Inst. 1. An jury offered 
to a judge, or person representing the king, 
is considered as offered to the king himself., 
especially if it be done in the e:x:erci·se of his 
office. 



INJURIA ABSQUE DAMNO 

I nj u ria non excusat inj u riam. One wrong 
does not justify another. Broom, Max. 395. 
See 6 El. & Bl. 47. 

I njuria non prresum itur. Injury is not pre
sumed. Co. Litt. 232. Oruel, oppressive, or 
tortious conduct will not be presumed. Best, 
Ev. p. 336, § 298. 

' I nj u ria propria non cadet in beneficiu m  fa
cientis. One's own wrong shall not fall to 
the advantage of him that does it. A man 
will not be allowed to derive benefit from his 
own wrongful act. Branch, Princ. 

I nj uria servi domi n u m  pertingit. The master 
is liable for injury done by his servant. 
Lofft, 229. 

INJ U R I  0 US WO RDS. In Louisiana. Slan
der, or libelous words. Oivil Oode La. art. 
3501. 

I N J U RY. Any wrong or damage done to an
other, either in his person, rights, reputation, 
or property. Parker v. Griswold, 17 Conn. 
298, 42 Am. Dec. 739 ; Woodruff v. Mining 
Co., 18 F. 781 ; Hitch v. Edgecombe Oounty, 
132 N. O. 573, 44 S. E. 30 ; Macauley v. Tier
ney, 19 R. 1. 255, 33 A. 1, 37 L. R. A. 455, 61 
Am. St. Rep. 770. 

I n  the Civil Law 

A delict �ommitted in contempt or outrage 
of any one, whereby his body, his dignity, or 
his reputation is maliciously injured. Voet, 
Com. ad Pando 47, t. lO, no. 1. 

The words "damage," "loss," and " injury" are 
used interchangeably, and, within legislative mean
ing and judicial interpretation, import the same 
thing. In re City of Pittshurgh, 90 A. 329, 331, 243 
Pa. 392, 52 L. R. A. (N. S. ) 262. 

'I'he term "injury," us8d to describe an error for 
which a reversal may be had, means an error which 
affects the result. Ryan v. State, 8 Okl. Cr. 623, 129 
P. 685, 687. 

. 

I n  General 

-Absol ute inj uries. Injuries to those rights 
w hi�h a person possesses as being a member 
of society. 

-Accidental i nj u ry. A bodily injury by ac
cident. Ideal Fuel 00. v. Industrial Oom
mission, 298 Ill. 46.'3, 131 N. E. 649, 650. 
Within the Workmen's Oompensation Act, 
one which occurs in the course of the em
ployment, unexpectedly, and without the af
firmative .ad or design of the employe ; it be

Jng something which is unforeseen and not 
expected by the person to whom it happens. 
Jakub v. Industrial Oommission, 288 Ill. 87, 
123 N. E. 263, 264. Any injury to an em
ployee in the course of his employment due 
to any occurrence referable to a definite time, 
and .of the happening of which he can 
give noti�e to his employer, regardless of 
whether the injury is a visible hurt from ex
ternal f-orce, or disease or infection induced 
by sudden and catastrophic exposure. Lerner 
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v. Rump Bros., 209 N. Y. S. 698, 701, 212 App. 
Div. 747. The term is to receive a broad and 
liberal construction with a view to �ompen
sating injured employes where injury result
ed through some accidental meal;ls, was un
ex:pected and undesigned and may be the re
sult of mere mi�hance or miscalculation as 
to effect of voluntary adiDn. Thomas v. Ford 
Motor 00., 114 OkI. 3, 242 P. 765, 766. It in
�ludes an accident causing injury toO the 
physical structure of the body, notwithstand
ing a natural weakness predisposing to in
jury. Wilkins v. Ben's Home Oil 00., 166 
Minn. 41, 207 N. W. 183. The words indicate, 
not so much the existence of an accident, 
but rather the idea that the injury was un
ex'pected Dr unintended. Victory Sparkler & 
Specialty 00. v. Francks, 147 Md. 368, 128 A. 
635, 639, 44 A. L. R. 363. 

-Civil in jury. Injuries to person or property, 
resulting from a breach of contract, delict, or 
criminal offen.se, which may be redressed by 
means of a civil action. Oullinan v. Burk
hard, 41 Misc. Rep. 321, 84 N. Y. Supp. 
825. 

An infringement or privation of t:.e civil rights 
which belong to individuals, considered merely as 
individuals. State V. Magee Pub. Co., 224 P. 1028. 
1031, 29 N. M. 455, 38 A. L. R. 142. 

-I rreparable in jury. This phrase does not 
mean such an injury as is beyond the p-ossi
bility of repair, or beyond possible compen
sation in damages, or necessarily great dam
age, but includes an injury, whether great 
or small, whi�h ought not to be submitted to, 
on the Dne hand, or inflicted, on the other ; 
and which, because it is so 'large or so small, 
or is of such constant and frequent occur
rence, or because no certain pecuniary stand
ard exists for the measurement of damages, 
cannot receive reasonable redress in a court 
of law:. Sanderlin v. Baxter, 76 Va. 306, 44 
Am. Rep. 165 ; Farley v. Gate Oity Gaslight 
Co., 105 Ga. 323, 31 S. · E. 193 ; Wahle v. 
Reinbach, 76 Ill. 322 ; Oamp v. Dixon, 112 
Ga. 872, 38 S. E. 71, 52 L. R. A. 755 ; Summers 
v. Parkersburg Mill Co., 77 W. Va. 563, 88 S. 
E. 1020, 1021 ; Ahrent v. Sprague, 139 Ark. 
416, 214 S. W. 68, 69 ; Acme Oement Plaster 
00. v. American Oement Plaster Co. (Tex. 
Oiv. App.) 167 S. W. 183, 185 ; Del Monte 
Live Stock Co. v. Ryan, 24 Colo. App. 340, 
133 P. 1048, 1050 ; Winslow v. Fleischner, 
110 Or. 5M, 223 P. 922, 925. 

Wrongs of a repeated and �ontinuing �har
acter, or which occasion damages that are 
estimated only -by conjecture, and not by any 
accurate standard, are included. Johus-on v. 
Kier, 3 Pittsb. R. (Pa.) 204 ; Scherman v. 
Stern, 117 A. 631, 633, 93 N. J. Eq. 626 ; Bar
tels Northern Oil 00. v. Jackman, 29 N. D. 
236, 150 N. W. 576, 580 ; Mullens Realty & Ins. 
00. v. Klein, 85 W. Va. 712, 102 S. E. 677, 
679 ; Washingtonian Home oOf Chicago v. Oity 
of Ohicago, 281 Ill. 110, 117 N. E. 737, 741 ; 
Minnis v. Newbro-Gallogly Co., 174 Mich. 
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635, 140 N. W. 980, 983, 44 L. R. A. (N. S:) 
1110 ; Pradelt v. Lewis, 297 Ill. 374, 130 N; 
E. 785, 786, 14 A. L. R. 828 ; Birchfield v. 
Bourland (Tex. Civ. App.) 187 S. W. 422, 
423. 

-Perso nal I nj u ry. A hurt or damage done to 
a man's person, such as a cut or bruise, a 
broken limb, or the like, as distinguished 
from an injury to his property or his reputa
tion. The phrase is chiefly used in connec
tion with actions of (ort for negligence. Nor
ris v. Grove, 100 Mich. 256, 58 N. W. 1006 ; 
State v. Clayborne, 14 Wash. 622, 45 P. 303 ; 
Terre Haute El. Ry. Co. v. Lauer, 21 Ind. 
App. 466, 52 N. E. 703. But the term is also 
uS€il (chiefly in statutes) in a much wider 
sense, and as including any injury which is 
an invasion of personal rights, and in this 
signification it may include such injuries as 
Ubel or slander, criminal conversation with 
a wife, seduction of a daughter. and mental 
suffering. See Dplamater v. Russell, 4 How. 
Prac. (N. Y.) 234 ; Garrison v. Burden, 40 Ala. 
516 ; McDonald v. Brown, 23 R. I. 546, 51 A. 
213, 58 L. R. A. 768, 91 Am. St. Rep. 659 ; 
Morton v. Western Union Tel. Co., 130 N. C. 
299, 41 S. E. 484 ; Williams v. Williams, 20 
Colo. 51, 37 P. 614 ; Hood v. Sudderth, 111 
N. C. 215, 16 S. E.  397. In Workmen's Com
pensation Acts, "personal injury" means any 
harm or damage to the health of an em
ployee, however caused, whether by accident, 
disease, or otherwise, which arises in the 
course of' and out of his employment, and in
capacitates him in whole or in part. Hines 
v. Norwalk Lock Co., 100 Conn. 533, 124 A. 
17, 20 ; McCarthy v.  Globe Automatic Sprink
ler Co., 188 N. Y. S. 118, 120, 196 App. Div. 
619 ; Lane v. Horn & Hardart Baking Co., 
261 Pa, 329, 104 A. 615, 616, 13 A. L. R. 963 ; 
Tra velers' Ins. Co. v. Smith (Tex. Civ. App.) 
266 S. W. 574, 575 ; Hanson V. Dickinson, 188 
Iowa, 728, 176 N. W. 823, 824. A disease of 
mind or body which arises in the course of 
employment with nothing more is not within 
the Massachusetts act, but it must come from 
or by an injury, although that injury need 
not be a single definite act, but may extend 
over a continuous period of time. In re 
Maggelet, 228 Mass. 57, 1 16 N. E. 972, 973, 
L. R. A. 1918F, 864 ; Pimental's Case, 235 
Mass. '598, 127 N. E. 424, 426. And see In re 
Madden, 222 Mass. 487, 111 N. E. 379, 383, 
L. R. A. 1�16D, 1 ,000 ; Taylor v. Swift & Co., 
114 Kan. 431 ,  219 P. 516, 519. A "personal 
injury," as that term is used in the Work
men's Compensation Act, refers not to some 
break in some part of the body, or some 
wound thereon, or the like, but rather to the 
const'quence or disa,bility that results there
from. Indian Creek Coal & Mining Co. v. 
Calvert, 68 Ind. App. 474, 119 N. E. 519, 525. 

INLAGB: 

Alabama Great Southern R. Co. v. Taylor, 
196 Ala. 37, 71 So. 676, 678. 

-Private inj u ries. Infringements of the pri
vate or civil rights belonging to individuals 
considered as individuals. 

-Public in juries. Breaches and violations of 
rights and duties which affect the whole com
munity as a community. 

-Real in jury.  A real inj,ury is inflicted by 
any act by which a person's honor or dignity 
is affected. 

-Relative inj u ries. Injuries to those rights ' 
which a 'p�rson possesses in relation to the ,. 
person who is immediately affected by the 
wrongful act done. 

-Reparable in jury. The general principle is 
that an injury, the damage from which is 
merely in the nature of pecuniary loss, and 
can be exactly and fully repaired by com
pensation in money, is a "reparable injury" 
for which a bond of sufficient amount and , 
properly secured may afford an adequate in
demnity. Barrow v. Duplantis, 148 La. 149, , 
86 So. 718, 723. 

-Verbal injury. A verbal injury, when di- , 
rected against a pri va te person, consists in 
the uttering contumelious wordS, which tend 
to injure his reputation by making him little , 
or ridiculous. 

I NJUST I C E. The withholding or denial of 
j ustice. In law, almost invariably applied to 
the act, fault, or omission of a court, as: dis
tinguished from that of an individual. See 
Holton v. Olcott, 58 N. H. 598 ; In re Moulton, 
50 N. H. 532. 

"Fraud" is deception practised by the par- , 
ty ; "injustice" is the fault or error of the
court . .  They are not equivalent words in sub
stance, or in a statute authorizing a new trial 
on a showing of fraud or injustice. Fraud is 
always the result of contrivance and decep,
tion ; injustice may be done by the negli
gence, mistake, or omission of the court itself. 
Silvey v. U. S., 7 Ct. 01. 324. 

I nj ustum est, n iSi tota lege inspecta, de una 
aliq ua ej  us particula proposita j u d,i care vel  re· 
spondere. 8 Coke, 117b. It is  unjust to de
cide or respond as to any particular part of 
a law without examining the whole of the 
law. 

I N LAGARE. In old English law. To re
store to protection of law. To restore a man 
from the condition of outlawry. Opposed to 
utlagare. Bract. lib. 3, tr. 2, c. 14, § 1 ;  Du 
Cange. 

I N LAGAT I O N .  Restoration to the protec
tion of law. Restoration from a condition of 
outlawry. -Permanent inj ury. An injury that, accord-

ing to every reasonable proha bility. will COll- I N LAGH. A person within the law's protec
tinue throughout the remainder of one's life. tion ; contrary to utlagh, an outlaw. Cowell. 



I N LAND. Within a country, state or tEmi� 
tory j within the same country. 

In old English law, inland was used for the 
demesne (q. v.) of a manor ; that part which 
ht:y next or most convenient for the lord's 
mansion.-house, as within the view thereOf, 
and which, therefore, ihe kept in his own 
hands for support of his family and for hos
pitality ; in distinction from outland or ut
land, which was the portion let out to tenants. 
Cowell ; Kennett ; Spelman. 

I N LAN D B I LL O F  EXCHAN G E. A bill of 
which hoth the drawer and drawee reside' 
within the same state or country. Otherwise 
called a "domestic bill," and distinguished 
from a "foreign bill." Buckner v. Finley, 2 
Pet. 589, 7 L. Ed. 528 ; Lonsdale v. Brown, 
15 Fed. Gas. 857 ; Strawbridge v. Robinson, 
10 Ill. 472, 50 Am. Dec. 420. 

See Bill. 

I N LAND NAV I GAT I O N .  Within the mean
ing of the legislation of congress upon the 
subject, this phrase means navigation upon 
tlle rivers of the country, but not upon the 
great lakes. Moore v. American Transp. Co., 
M How. 38, 16 L. Ed. 674 ; The War Eagle, 
6 Biss. 364, Fed. Cas" No. 17,173 ; The Garden 
City (D. C.) 26 F. 773. 

I N LAND T RAD E. Trade wholly carried on 
at home ; as distinguished from commerce, 
(which see.) , 

I N LAND WAT ERS. Such waters as canals, 
lakes, rivers, water-courses, inlets and bays, 
exclusive of the open sea, though the water 
in question may open or empty into the ocean. 
United States v. Steam VesseJ.s of W'ar, 106 
U. S. 607, 1 S. Ct. 539, 27 L. Ed. 286 ; The 
Cotton Plant, 110 Wall. 581, 19 L. Ed. 983 ; 
Cogswell v. Chubb, 1 App. Div. 93, 36 N. Y. S. 
10.76. 

I N LANTAL, I N LANTALE. Demesne or in
land, opposed to deZantal, or land tenanted. 
Cowell. 

I N LAUG H E. Sax. In old English law. Un
der the law, (sub lege,) in a frank-pledge, or 
decennary. Bract. fol. 125b. 

I N LA W. To place under the protection of 
the law. " Swearing obedience to the king 
in a leet, which doth inlaw the subject." 
Bacon. 

I NL EASED. In old English law. Entangled, 
or ensnared. 2 Inst. 247 ; Cowell ; Blount. 

I N L I GARE. In old European law. To Con
federate ; to join in a league, (in ligan� co ire.) 
Spelman. 

I.N M ATE. A person who lodges or dwells in 
the same house with another, occupying dif
ferent rooms, hut using the same door for 
passing. in and out of the house. Webster ; 
Jacob. 
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I NN. An inn is a house where a" tr'aveler- is 
furnished with everything which he has oc
casion for whJle on his way. Thompson v. 
Lacy, 3 Barn. & Ald. 287 ; Wintermute v. 
Clark, 5 Sandf. (N. Y.) 242' ; Walling v. Pot
ter, 35 Conn. 185 ; State v. Brown, 112 Kan. 
814, 212 P. 663, 664, 31 A. L. R. 338 ; Waitt 
Const. COo. v. Ohase, 188 N. Y. S. 589, 5,92, 197 
App. Div. 327. And see Hotel. 

A house which is held out to the public 
as a place where transient persons who come 
will be received and entertained as guests for 
compensation ; as a public house for enter
tainment for all who choose to 'visit it. State 
v. NOl'val Hotel Co., 103 Ohio St. 361, 133 
N. Eo 75, 76, 19 A. L. R. 637. 

Under the term "inn" the law includes all 
taverns, hotels, and houses of public general 
entertainment for guests. Code Ga. 1882, § 
2114 (Civ. Code 1910, § 3505). 

The words "inn," "tavern," and ''hotel'' are used 
synonymously to designate what is ordinarily and 
popularly known as an "inn" or "tavern," or place 
for the entertainment of travelers, and where all 
their wants ean be supplied. A restaurant where 
meals only are furnished is not an inn or tavern. 
People v. Jones, 54 Barb. (N. Y.) 311 ; Carpenter v. 
Taylor, 1 Hil�. (N. Y.) 193. 

An inn is distinguished from a private boarding
house mainly in this : that the keeper of the lat
ter is at liberty to choose his guests, while the inn
keeper is obliged to entertain and furnish all trav
elers of good conduct and means of payment with 
what they may have occasion for, as such travelers, 
while on their way. Pinkerton v. Woodward, 33 
Cal. 557, 91 Am. Dec. 657. Another distinction Is 
that in a boarding-house the guest is under an ex
press contract for a certain time at a certain rate, 
whereas, in an inn the guest is entertained from 
day to day upon an implied contract. Willard v. 
Reinhardt, 2 E. D. Smith (N. Y.) 148. A lodging 
house does not become an "inn" because a register 
is kept. Roberts v. Case Hotel Co., 175 N. Y. S. 123, 
127, 106 Misc. 481. 

' 

Com mon I nn 

A bOUSe for the entertainment of travelers 
and passengers, in which lodging and neces
saries are provided for them and for their 
horses and attendants. Cromwell v. Ste
phens, 2 Daly (N. Y.) 15. The word "com
mon," in this connection, does not appear to 
add anything to the common-law definition of 
an inn, except in so far as it lays stress on 
the fact that the house is for the entertain
ment of the general public or for all suitable 
persons who apply for accommodations. 

I N N AM I U M .  In old English law. A pledge. 

I N NAV I GABI L I TY. In insurance law . . The . 
condition of being innavigable, (q. v.) �he 
foreign writers distinguish "innavigability" 

from "shipwreck." 3 Kent, Comm. 323, and 
note. The term is also applied to the condi
tion of streams which are not large enough 
or deep enough, or are otherwise unsuited, 
for navigatio'n. 



I,NNAV IGABLE. As applied to' streams, not 
capable of or suitable for navigation ; im
passable by ships or vessels. 

As applied to vessels in tlIe law of marine 
insurance, it means unfit for navigation ; sO' 
damaged by misadventures at sea as to' be nOl 
longer capable of making a vO'yage. See 3 
Kent, Comm. 323, note. 

I N N ER BAR R I STER. A serjeant or king's 
CDunsel, in England, whO' is admitted to plead 
within the bar. 

I N N ER H O U SE. The name given to the 
chambers in which the first and secDnd divi
sions of the CDurt of session in Scotland hDld 
their sittings. See Outer HO'use. 

I N N I N GS. In old recO'rds. Lands recO'vered 
from the sea by draining and banking. CO'W
ell. 

I N N KEEPER. One whO' keeps an inn O'r 
hDuse for the IDdging and entertainment Df 
travelers. The keeper of a commO'n inn fDr 
the lodging and entertainment Df travelers 
and passengers, their horses and attendants, 
fDr a reasonable cDmpensation. StDry, Bailm. 
§ 475. One whO' keeps a tavern or coffee
house in which IDdging is prDvided. 2 Steph. 
Oomm. 133. See Inn. 

One who receives as guests all who choose to vis
it his house, without any previous agreement as to 
the time of their stay, or the terms. His liability 
as innkeeper ceases when his guest pays his bill, 
and leaves the house with the declared intention of 
not returning, notwithstanding the guest leaves his 
baggage behind him. Wintermute v. Clark, 5 Sandf. 
(N. Y.) 242. 

The words " innkeeper" and "hotel keeper" are 
synonymous, but each is distinct from a "boarding 
house keeper," in that the innkeeper has no right 
to select his guests, but must receive every one ap'
plying for accommodation who conducts himself in 
a proper manner, etc., while the keeper of a board
ing house is one who maintains a house for the ac-, 
commodation of, those who e,nter under contract for 
entertainment at a certain rate for a certain period 
at an agreed compensation. McClaugherty v. Cline, 
128 Tenn. 605, 163 S. W. SOL One who entertains 
",trangers occasionally, although he may receive 
compensation for it, is not an innkeeper. State 
v. Matthews, 19 N. C. 424 ; Bonner v. Welborn, 7 Ga. 

296 ; 1 Morr. 184. 

I N NO C EN C E. The absence of guilt. 

I N N O C ENT. Free from guilt ; acting in good 
faith and without knO'wledge of incrimina
tory circumstances, O'r of defects Dr Dbjec
tiO'ns. 

I N N OC ENT AGENT. In criminal law. One 
whO', being ignDrant of any unlawful intent 
Dn the part Df his principal, is merely the 
instrument of the guilty party in committing 
an Dffense ; one whO' does an unlawful actJ 
at the sDlicitation 0'1' request Df another, but 
whO', from defect O'f understanding Dr ignor
ance of the inculpatO'ry facts, incurs no legal 
guilt. Smith v. State, 21 Tex. App. 107, ' 17 

INNO'rB,SCIMUS 

s. W. 552 ; State v. Oarr, 28 Or. 389, 42 P. 
215. 
I NNOCENT CONVEYANCES. A technical 
term of the English law of conveyancing" 
used to designate such conveyances as may 
be made by a leasehDld tenant without work� 
ing a forfeiture. These are said to be lease 
and re-lease, bargain and sale, and, in- case 
of a: life-tenant, a covenant to stand seised., 
See 1 Chit. Pl'. 243. 

I N NOCENT P U RC HASER. One whO', by ail 
honest cDntract Dr agreement, purchases prDp� 
erty Dr acquires an interest therein, without 
knowledge, or means of knowledge sufficient 
to charge him in law with knowledge, O'f any 
infirmity in the title of the seller. Hanchett 
v. Kimbark (Ill.) 2 N. E. 517 ; Gerson v. 
PDDI, 31 Ark. 90 ; Stephens v, Olson, 62 Minn .. 
295, 64 N. W. 898 ; King Cattle 00. v. JDseph, 
158 Minn. 481, 198 N. W. 798, 800 ; Burdg v. 
SCDtt, 111 Kan. 610, 208 P. 668, 673 ; Lipsitz 
v. Rice (Tex. Civ. App.) 233 S. W. 594, 596 ; 
Degenhart v. Cartier, 58 Mont. 245, 192 P. 
259, 260. 

I N NOCENT TRESPASS. A trespass to land, 
committed, nO't recklessly, but thrO'ugh inad
vertence O'r mistake, or in gODd faith, under 
an honest belief that the trespasser was act-, 
ing within his legal rights. Elk Garden Bi'g 
Vein . Mining Co. v. Gerstell, 131 S. E. 152, 
153, 100 W. Va. 472,. 

I N NOCENT TR ESPASS ER. One who enters 
anO'tlher's land unlawfully, but inadvertent
ly or unintentiDnally, or in the hO'nest, rea
sonable belief Df his Dwn right so to dO', and 
remDves sand Dr other material therefro� 
is an "innocent trespasser." American Sand 
& Gravel 00. v. Spencer, 55 Ind. App. 523, 103 
N. E. 426, 42,7. 

I N NOCENT WOMAN. One who has never 
had illicit intercourse with a .  man. State 
v. Cline, 170 N. C. 751, 87 S! E,. 106, 107. 

I N N O M I NAT E. In the civil law. Not nameq 
or classed ; belonging to nO' specific class ; 
ranking under a general head. A term ap
plied to bhDse contracts for which nO' certain 
or precise remedy was appointed, but a gen
eral action Dn the case only. Dig. 2, 1, 4, 7, 
2 ;  Id. -19, 4, 5. 

' 

I N N O M I NATE CONTRACTS, literally, are 
the "unclassified" contracts of Roman law. 
They are contracts which are neither re, ver.:. 
bis, literis, nor oonsensu simply, hut sO'me 
mixture of Dr variation uPO'n twO' O'r mDre O'f 
such contracts. They are principally the 
contracts of permutatio, de OJstimato, preco;rt� 
um, and transactio. BrDwn. 

I N N O N I A. In old English law. 
inclosure, (claUS1frm, inclausura.) 

A close or 
Spelman. 

I N N OTESC I M US. Lat. We make knO'wn. 
A term formerly applied to' letter� patent, 



INNOVATION 

derived from the emphatic word at the con
clusion of the Latin forms. It was a species 
of exemplification of charters of feoffment 
or other instruments not of record. 5 Coke, 
54a. 

I N N OVAT I ON.  In Scotch law. The ex
change of one obligation for another, so as 
to make the second obligation come in the 
place of the first, and be the only subsisting 
obligation against the debtor. Bell. The 
same with "novatio�," (q. v.) 
I N N O X I A RE. In old English law. To purge 
one of a fault and make him innocent. 

I N NS O F  C H AN C ERY. So called because 
anciently inhabited by such clerks as chiefly 
studied the framing of writs, which regu
larly belonged to the cursitors, who were 
officers of the court of chancery. There are 
nine of them,�Clement's, Clifford's, and Ly
on's Inn ; Furnival's, Thavies', and Symond's 
Inn ; New Inn ; and Barnard's  and Staples' 
Inn. Tlhese were formerly preparatory col
leges for students, and many entered them 
before they were admitted into the inns of 
court. They consist chiefly of oolicitors, and 
possess corporate property, hall, chambers, 
etc., but perform no public functions like 
the inns of court. Wharton. 

I N NS O F  COU RT. These are certain pri
vate unincorporated associations, in the na
ture of collegiate houses, located in London, 
and invested with the exclusive privilege of 
calling lllen to the bar ; that is, conferring 
the rank or degree of a barrister. They were 
founded probably about the beginning of the 
fourteentlh century. The principal inns of 
court are the Inner Temple, Middle Temple, 
Lincoln's Inn, and Gray's Inn. � (The two 
former originally belonged to the Knights 
Templar ; the two latter to the earls of 
IJincoln and Gray respectively.) These bodies 
now have a "common council ' of legal educa
tion," for giving lectures and holding exam
inations. The inns of chancery, distinguish
able from the foregoing, but generally classed 
with them under the general name, are ' the 
buildings known as "Olifford's Inn," "Clem
ent's Inn," "New Inn," "Staples' Inn," and 
"Barnard's Inn." They were formerly a sort 
of collegiate houses in which law students 
learned the elements of law before being ad
mitted into the inns of court, but they have 
iong ceased to occupy that position. 

I N N U ENDO.  This Latin word (commonly 
.translated "meaning") was the technical be
gin,ning .of that ,clause in a declaration or 
indictment for slander or libel in which the 
meaning of the' alIeged libe�ous words was 
�xplained,; or the applic�ti9n of the language 
ch�,rged , to the plaintiff was , pointed ollt. 
Hence it ' gave its name to the whole clause ; 
and this, usage 'Js still::Ifetained" a;ltllOUgh an 
aqutvaiient , IDnglish ',wDlld is now substitute(l, 
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Thus, it may be charged that the defendant 
said "he (meaning the said plaintiff) is a per� 
jurer." 

An "innuendo" in pleading in libel action 
is a statement hy plaintiff of construction 
which he put� upon words which are alleged 
to be libelous and which meaning he will in
duce jury to adopt at trial. Burr v. Winnett 
Times Pub. Co. ,  80 Mont. 70, 258 P. 242, 244 ; 
Express Pub. Co. v. Wilkins (Tex. Civ. App.) 
218 S. W. 614, 616 ; Commonwealbb v. Szli
akys, 254 Mass. 424, 150 N. E. 190, 191 ; Vin
son v. O'Malley, 25 Ariz. 552, 220 P. 3!}3, 395, 
37 A. L. R. 877 ; Collins v. Pub. Co., 152 Pa. 
187 . 25 A. 546, 34 Am. St. Rep. 6H6 ; Bucl;staff 
v. Viall, 84 Wis. 129, 54 N. W. 111. 

The word is also used, ( thongh more 1'a re
ly,) in other spech's of pleadings, to illtl'cduce 
an explanation of a preceding word, clmrge, 
or averment. 

It is said to mean no more than the words 
"id est," "8ci.lfcet:' or "meaning;' OJ' "a£:;re
said," as explanatory of a subj('{'t-m:. tter 
sufficiently exp l'pssf'('l hef(}re ; as "such a one, 
rnea,ning the defendant," or "sucb a subject, 
meaning the suhject in question." COWl'. ti&'t 
It is only explana tory of some rna tter al ready 
expressed. It serves to point out where there 
is precedent matter, hut never fU1' a new 
charge. It may npply wbat is already e;c
pressed, but cannot add to or enlarge or 
change the sense of the previous words. 1 
Chit. PI. 422. Se-e Grand v. Dre-yfus, 1:!2 Cal. 
58, 54 P. 389 ; NauIty v. Bulletin Co., 206 Pa. 
128, 55 A. 862 ; Ohe8tlham v. Tilbts()n, 5 
Johns. (N. Y.) 438 ; Quinn v. Prud2ntial I ns. 
Co., 116 Iowa, 522, 90 N. W. 349 ; Dirk son v. 
State, 34 Tex. Cr. R. 1, 30 S. ,V. 807, 53 Am. 
St. Rep. 694 ; Af!"e-fkrald ,Pub. Co. v. Water
man, 188 Ala. 272, 66 So. 16, 19, Ann. Cas. 
1916E , 900 ; Sturdivant v. Duke, 1M Ky. 1 ()[), 
159 S. W. 621, 48 L. R. A. (N. S.) 615 ; Wis
ner v. Nichols, 165 Iowa, 15, 143 N. W. 1U:!J, 
1024 ; Ventresca v. Kissner, 105 Conn. 5�m, 
136 A. 90, 92 ; Kee v. Armstrong, Byrd & Co., 
75 0kl. 84, 182 P. 494, 498, 5 A. L. R. 1349. 

The office of an "innuendo" is to explain the words 
published, and to give to them their true meaning. 
and it cannot introduce new matter, add tu or en
large the sense of those words, or impute to them a 
meani,ng not warranted by the publication, when tak
en alone, or read in connection with the inducement 
and colloquium. Bowie v. Evening News, 129 A. 797, 
800, 148 Md. 569 ; Estelle v. Daily News Pub. Co., 99 
Neb. 397. 156 N. W. 645, 646 ; Hills v. Press Co .• 202 
N. Y. S. 678, 680, 122 Misc. 212 ; Skelley v. St. Louis 
& S. F. R. Co. ,  176 Mo. App. 156, 161 S. W. 877, 878 : 
York v. Mims, 179 Ky. 525, 200 S. W. 918, 920 ; Morris 
V. Evans, 22 Ga. App. 11, 95 S. E. 385, 386 ; Fitzpatrick 
v. Age-Herald Pub. CO'I 184 Ala. 510, 63 So. 980, 51 
L. R. A. (N. S.) 401, Ann. Cas. 1916B, 753 ; Cross
land v. Freeman, 7 Boyce (Del.) 195, 105 A. 145 ; , .Peo
pie v. Spielman. 318 Ill. 4&2. 149 N. E. 466, 469 ; Dreb
in v. :Jewish World Pub� Co .• 262 Pa. 169. 105 A. 58, 
59. 
. . . Its 

'
office is te set 'a- meaning upon words or lan

guage of doubtful · or ambiguous import which alone 
would not be actiona.ble. Rail y. NatiQ�a:1 News .. 
paper ".t\,ss'n. 198 Mo. App • .  463, 192 6. W.· ��, 134. 
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I NO F F I C I OSUM. In the ClvU law. Inof
ficious ; contrary to natural duty or affection. 
Used of a will of a parent which disinherited 
a child without just cause, or that of a child 
which disinherited a parent, and which could 
be contested by querela inojJiciosi testamenti. 
Dig. 2, 5, 3, 13 ; Paulus, lib. 4, tit. 5, § 1.  

I NO F F I C I O US TESTAM ENT. A will not in 
accordance with the testator's natural affec
tion and moral duties. Williams, Ex'rs (7th 
Ed.) 38 ; Stein v. Wilzinski, 4 Redf. Sur. (N. 
Y.) 450 ; In re Willford's Will (N. J.) 51 A. 
502. But particularly, in the civil law, a 
will which deprives the heirs of that portion 
of the estate to which the law entitles them, 
and of which they cannot legally be disinher
ited. Mackeld. Rom. Law, § 714 ; Civ. 
Code La. art. 3556, subd. 16. A testament 
contrary to the natural duty of the parent, 
because it totally disinherited the child, with
out expressly giving the reason therefor. 

I N O F I C I O C I DAD. In Spanish law. Every 
thing done contrary to a duty or obliga
tion assumed, as well as in opposition to 
the piety and affection dictated by nature : 
ina jJiciosum d'icitur id omne q,uod contra 
pietatis ojJiciwm factum est. The term ap
plies especially to testaments, donations, dow
er, etc., which may be either revoked or re
duced when they affect injuriously the rights 
of creditors or heirs. 

I N OPS CONSI L I I .  Lat. Destitute of coun
sel ; without legal counsel. A term applied 
to the acts or condition of one acting without 
legal advice, as a testator drafting his own 
will. 

I NO R D I NAT US. An intestate. 

I N PENY and O UTPENY. In old English law. 
A customary payment of a penny on entering 
into and going out of a tenancy, (pro emitu de 
tenura, et pro ingressu.) Spelman. 

I N QUEST. A body of men appointed by 
law to inquire into certain matters. The 
grand jury is sometimes called the "grand 
inquest." 

The judicial inquiry made by a jury sum
moned for the purpose is caned an "in
quest." The finding of such men, upon an 
investigation, is also called an "inquest." 
People v. Coombs, 36 App. Div. 284, 55 N. Y. 
S. 276 ; Davis v. Bibb County, 116 Ga. 23, 42 
S. E. 403. 

The inquiry by a coroner, termed a "cor
oner's inquest," into the manner of the death 
of any one who has been slain. or has died 
suddenly or in prison. 

This name is also given to a species of 
proceeding under the New York practice, al
lowable where the defendant in a civil action 
has not filed an affidavit of merits nor veri
fied his answer. In such case the issue may 
be taken up, out of its regular order, on 
plaintiff's motion, and tried without the ad
mission of any affirmative defense. 

An blqueBt · 18 a trfat of an issue of fact whe� ' 

the plaintiff alone introduces testimony. The de':" 
fendant is entitled to appear at the taking of the 
inquest, and to cross-examine the plaintiff's wit..;. : 
nesses ; and, if he do appear, the inquest must be. , 
taken before a jury, unless a jury be exp'ressly ' 
waivE.ld by him. Haines v. Davis, 6 How. Prac. (N. 
Y.) 118. 

The term "inquest," as applied to Sur- ' 
rogates' Courts, is a term of larger signlfica- : 
tion than as applied to proceedings at com�

' 

mon law, and includes the exercise of the ' 
surrogate's function to determine all the cir-' 
cum stances concerning the genuineness of a 
will offered for probate, and the validity of ' 
its execution, without reference to whether 
there is a contest or not ; his judicial power · 
arising only after he has determined that the · 
will is genuine and validly executed. In re ' 
Hermann's Will, 145 N. Y. S. 291, 297, 83 '  
Misc. 283. 

I n  General 

-Coroner's inquest. See ' Coroner. 

-I nq uest of lunacy. See Lunacy. 

-I nq uest, arrest of. See Arrest. 

-I nq uest of office. In English practice. An 
inquiry made by the king's (or the queen'� 
officer, his sheriff, coroner, or escheator, vir-:
tute officii, or by writ sent to them for that 
purpose, or by commissioners specially ap:
pointed, concerning any matter that entitles 
the king to the possession of lands or tene·-:', 
ments, goods or ' chattels ; as to inquire 
whether the king'S tenant for life died seised, 
whereby the reversion accrues to the king ; '  
whether A., who held immediately of the. 
crown, died without heir, in which case the. 
lands belong to the king by escheat ; wheth
er B. be attainted of treason, whereby his' 
estate is forfeited to the crown ; whether C.� 
who has purchased land, be an alien, which

' 

is anotb.er cause of forfeiture, etc. 3 Bl. 
Comm. 258. These inquests of Office were 
more frequent in practice during the continu
ance of the military tenures than at present ; '  
and were devised by law ,as an authentic, 
means to give the king his right by solemn' 
matter of record. Id. 258, 259 ; 4 Steph. ; 
Comm. 40, 41. Sometimes: simply termed, 
"ojJice," as in the phrase "office found," (q. 
v.). See Atlantic & P. R. Co. v. Mingus, 165, 
U. S. 413, 17 S. Ct. 348, 41 L. Ed. 770 ;'. 
Baker v. Shy, 9 Hei£k, ('.renn.) 89. 

. 

-Inq uest of sheriffs. An inquest which di
rects a general inquiry as to' the methods 
in which the sheriffs had been conducting 
the local government of the country (1170).: 
1 Holdsw. H. E. L. 21. 

I N QU I L I N US. In Roman law. � tenant ; 
one who hires and occupies another's house'; , 
but particularly, a tenant of a hired house 
in a city, as distinguished · from co�onus, the 
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hirer of a. house or estate In the ,country. I NSAN E. Unsound In mind ; of unsound 
Calvin. mind ; deranged, disordered, or diseased in 

I NQU I RENDO.  An authority given to some 
official person to institute an inquiry concern
ing the crown's interests. 

I NQU I RY, W R I T  O F. A writ sued out by a 
plaintiff in a case where the defendant has 
let the proceedings go by default, and an 
interlocutory judgment · has been given for 
damages generally, where the damages do not 
admit of calculation. It issues to the sheriff 
of the county in which the venue is laid, and 
commands him to inquire, by a jury of twelve 
men, concerning

· 
the amount of d.amages. 

The sheriff thereupon tries the cause in his 
sheriff's court, and some amount must al
Ways be returned to the court. But the re
turn of the inq�est merely informs the court, 
which may, if it choose, in all cases assess 
damages and thereupon give final judgment. 
2 Archb. Pr., Waterman ed. 952 ; 3 Bla. 
Com. 898 ; 3 Ohitty, Stat. 495, 497. 

I NQU I S I T I O. In old English law. An In
quisition or inquest. Inquisitio Po.st mortem, 
an inquisition after death. An inquest of 
office held, during the continuance of the 
military tenures, upon the death of every 
GIle of the king's tenants, to inquire of what 
lands he died seised, who was his heir, and 
of what age, in order to entitle the king to 
his marriage, wardship, relief, primer seisin, 
Q'r other advantages, as the circumstances 
Qf the case might turn out. 3 Bl. Comm. 
258. Inquisitio patriw, the inquisition of the 
country ; the ordinary jury, as distinguished 
from the grand assise. Bract. fo!. 15b. 

INQU I S IT I ON.  In practice. An inquiry or 
inquest ; particularly, an investigation of cer
tain facts made by a Sheriff, together with a 
jury impaneled by him for the purpose. The 
fnstrument of writing on which their decision 
is made is also called an inquisition. 

In its broadest sense, "inquisition," in
Cludes any judicial inquiry. Phillips v. Ves
sells, 126 A. 51, 2 W. W. Harr. (Del.) 490. 

I NQU I S I T I O N  AFT E R  
quisitio. 

D EATH. See In-

I NQU I S I T I O N  O F  LU NACY. See Lunacy. 

I N QU I SI TOR. A deSignation of sheriffs, cor
oners 8uper visum corporis, and the like, who 
have power to inquire into certain matters. 

I n Ecclesiastical Law 

The name of an officer who is authorized 
to inquire into heresies, and the like, and to 
punish them. A judge. 

I N ROLL ·A. form of "enroll," used In the 
old books. 8 Rep. Oh. 68, 73 ; 8 East, .410. 

i N:ROLLM ENT. See JDIlfollment. 

mind. Violently deranged ; mad. 

I NSAN I TY. Unsoundness of mind ; mad
ness ; mental alienation or derangement ; a 
morbid psychic condition resulting from dis
order of the brain, whether arising from mal
formation or defective organization or mor
bid processes affecting the brain primarily or 
diseased states of the general system impli
cating it secondarily, which involves the in
tellect, the emotions, the will, and the moral 
sense, or some of these faculties, and which 
is characterized especially by their non-devel
opment, derangement, or perversion, and is 
manifested, in most forms, by delusions, in
capacity to reason or to judge, or by uncon
trollable impulses. In law, such a want of 
reason, memory, and intelligence as prevents 
a man from comprehending the nature and 
consequences of his acts or from distinguish
ing between right and wrong conduct. See 
Crosswell v. People, 13 Mich. 427, 87 Am. Dec. 
774 ; Johnson v. Insurance 00., 83 Me. 18,2, 
22 A. 107 ; McNeil v. Relief Ass'n, 40 App. 
Div. 581, 58 N. Y. S. 122 ; Haile v. Railroad 
00., 60 F. 560, 9 O. O. A. 134, 23 L. R. A. 
774 ; Meyers v. Com., 83 Pa. 136 ; SomerR V. 
Pumphrey, 24 In(f� 245 ; Frazer v. Frazer, 2 
Del. Oh. 263 ; Buchanan v. Wilson, 97 Neb. 
369, 149 N. W. 802, 806 ; In re Guilhert's 
Estate, 46 Oal. App. 55, 188 P. 807, 810. 

"Insanity" does not include certain states , 
of transitory mental disorder, such as tranc
es, epilepsy, hysteria, and delirium, Martin 
v. Fraternal Reserve Life Ass'n, 200 Ill. App. 
859, 364, and from both the pathologic and 
the legal definitions are to be excluded tem
porary mental aberrations caused by or ac
companying alcoholic or other intoxication 
and the delirium of fever. 

The distinction between the medical and the le
gal idea of insanity has, perhaps, not been better 
stated than by Ray, who is quoted by Ordron'aux. 
and again by Witthaus & Becke r :  "Insanity in 
medioine has to do with a prolonged departure of 
the individual from his natural mental state aris
ing from bodily disease." "Insanity in Zaw coven 
nothing more than the relation of the person and 
the particular act which is the subject -of judicial 
investigation. The legal problem must resolve it
self into the inqufry, whether there was mental 
capacity and moral freedom to do or abstain from 
doing the particular act." 1 Whitth. & Beck. M.ed. 
Jur. 181 ; U. S. v. Faulkner, 35 F. 730. 

Other definitions 

Insanity is a manifestation of disease of the brain,. 
characterized by a general or partial derangement 
of one or more faculties of the mind, and in which, 
while consciousness is not abolished, mental freedom 
is perverted, weakened, or destroyed. Hammond, 
Nervous System, 332. The prolonged departure, 
without any adequate cause, from the states of feel
ing and modes of thinking usual to the individual 
in health. Bouvier. By insanity is not ineant (in 
law) a total deprivation of reason, but only an In
al;lility, from ,defE-ct of · perception, memory, and 
judgment, to do t4e .  act in question, [with an lntel-, 
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ligent apprehension of its nature and consequences.] 
So, by a lucid interval Is not meant a perfect resto
ratio"J to reason, but a restoration so far as to be 
able, beyond doubt, to comprehend and to do the act 
with such reason, memory, and judgment as to make 
it a legal act. Frazer v. Frazer, 2 Del. Ch. 263. 

Eccentricities and idiosyncracies, however gross, 
do not constitute "insanity." In re Hansen's Will, 
50 Utah, 207, 167 P. 256, 261. 

Synonyms 

-Lunacy. Lunacy, at the comm.on law, was 
a term used to describe the state of one who, 
by sickness, grief, or other accident, has whol
ly lost his memory . and understanding. Co. 
Litt. 246b, 247a ; Com. v. Haskell, 2 Brewst. 
(Pa.) 496. It is distinguished from idiocy, an 
idiot being one who from his birth has had 
110 memory or understanding, while lunacy 
implies the possession and subsequent loss of 
mental powers. Bicknell v. Spear, 38 Misc. 
Rep. 389, 77 N. Y. S. 920. On the other hand, 
lunacy is a total deprivation or suspension of 
the ordinary powers of the mind, and 1s to 
be distinguished from imbecility, where there 
is a more or less advanced decay and feeble
ness of the intellectual faculties. In re Van
auken, 10 N. J. Eq. 186, 195 ; Odell v. Buck, 
21 Wend. (N. Y.) 142. As to all other forms 
of insanity, lunacy was originally distin
guished by the occurrence of lucid intervals, 
and hence might be described as a periodical 
or recurrent insanity. In re Anderson, 132 
N. C. 243, 43 S. E. 649 ; Hiett v. Shull, 36 
W. Va. 563, .15 S. E. 146. But while these 
distinctions are still observed in some juris
dictions, they are more generally disregard
ed ; so that, at present, in inquisitions of 
lunacy and other such proceedings, the term 
"lunacy" has almost everywhere come to be 
synonymous with "insanity," Smith v. Hick
enbottom, 57 Iowa, 733, 11 N. W. 664, 667, 
and is used as a general description of .all 
forms of derangement or mental unsound
ness, this rule being established by statute 
in many states and by judicial decisions in 
others, In re Clark, 175 N. Y. 139, 67 N. E. 
212 ; Smith v. Hickenbottom, 57 Iowa, 733, 
11 N. W. 664 ; Cason v. Owens, 100 Ga. 142, 
28 S. E. 75 ; In re Hill, 31 N. J. Eq. 203. 
Cases of arrested mental development would 
come within the definition of lunacy, that is, 
where the patient was born with a normal 
brain, but the cessation of mental growth 
occurred in infancy or so near it that he 
never acquired any greater intelligence or 
discretion than belongs to a normally healthy 
child. Such a subject might be scientifically 
denomina ted an "idiot," but not legally, for 
in law the latter term is applicable only to 
congenital amentia. The term "lucid inter
val" means not an apparent tranquility or 
seeming repose, or cessation o·f the violent 
symptoms of the disorder, or a simple diminu
tion or remission. of the disease, but a tem
porary cure---an intermission so clearly 
marked that it perfectly resembles a return 
of health ; and it must be such a restoration 
of the ,faculties as enables the patient beyond 
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doubt to comprehend t�e. nature of his acts 
and transact his affairs as usual ; and it 
must be continued for a length of time suffi
cient to give certainty to the temporary res
toration of reason. Godden v. Burke, 35 La. 

Ann: 160, 173 ; Ricketts v. J oliff, 62 Miss. 
440 ; Ekin v. McCracken, 11 Phila. (Pa.) 534 ; 
Frazer v. Frazer, 2 Del. Ch. 260. 

-I diocy is congenital amentia, that is, a want 
of reason and intelligence existing from birth 
and due to structural defect or malforma
tion of the brain. It is a congenital oblitera
tion of the chief mental powers, and is de
fined in law as that condition in which the 
patient has never had, from his birth, even 
the least glimmering of reason ; for a man is 
not legally an "idiot" if he can tell his par
ents, his age, or other like common matters. 
This is not the condition of a deranged mind, 
but that of a total absence of mind, so that, 
while idiocy is generally classed under the 
general designation of "insanity," it is rath
er to be regarded as a natural defect than 
as a disease or as the result .of a disease. It 
differs from "lunacy," because there are no 
lucid intervals or periods of ordinary intel
ligence. See In re Beaumont, 1 Whart. (Pa.) 
53, 29 Am. Dec. 33 ; Clark v. Robinson, 88 
Ill. 502 ; Crosswell v. People, 13 Mich. 421, 
87 Am. Dec. 774 ; Hiett v� Shull, 36 W. Va. 
563, 15 S. E. 146 ; Thompson v. Thompson, 
21 Barb. (N. Y.) 128 ; In re Owings, 1 Bland 
(Md.) 386, 17 Am. Dec. 311 ; Francke v. His 
Wife, 29 La. Ann. 304 ; Hall v .. Unger, 11 
Fed. Cas. 261 ; Bicknell v. Spear,. 38 Misc. 
Rep. 389? 77 N. Y. S. 920. 

- I m becility. A more or less advanced dec�1 
and feebleness of the intellectual fa<!ui Lies.; 
that weakness of mind which, . without de:; . 
priving the person entirely of the use of his 
reason, leaves only the faculty of conceiving 
the most common and ordinary ideas and such 
as relate almost always to physical wants 
and habits. It varies in shades and degrees 
from merely excessive folly and eccentricity 
to an almost total vacuity of mind or · amen
tia, and the test of legal capacity, in this 
condition, is the stage to 'Which the weakness' 
of mind has advanced, as measured by the 
degree of reason, judgment, and memory re
mallllng. It may proceed from paresis or 
general paralYSiS, from senile decay, or from 
the advanced stages of aI).y of the ordinary 
forms of insanity ;

' 
and the term is rather de

scriptive of the consequences of insanity than 
of any particular type of the disease. See 
Calderon 

. 
v. Martin, '50 La. Ann. 1153 , 23 

South. 900 ; Delafield v. Parish, 1 Redf. (N. 
Y.) 115 ; Campbell v. Campbell, 130 Ill. 400, 
22 N. E. 620, 6 L. R. A. 167 ; Messenger v. 

. Bliss, 35 Ohio St. 592. 

Mere imbecility or weakness of mind, however 
great, is not "insanity." There must

'
be a total 

want of understanding. Johnson v. Millard, 110 Neb. 
830, 1.95 N. W. 485, 487. 



INSANITY 

-No n  com pos mentis. Lat. Not of sound 
mind. A generic term applicable to all in
sane persons, of whatsoever specific type the 
insanity may be and from whatever cause 
arising, provided there be an entire lo&s of 
reason, as distinguished from mere weakness 
of mind. Somers v. Pumphrey, 24 Ind. 244 ; 
In re Beaumont, 1 Whart. (Pa.) 53 ; Burnham 
v. Mitchell, 34 Wis. 136 ; Dennett v. Den
nett, 44 N. H. 537; 84 Am. Dec. 97 ; Potts v. 
House, 6 Gu. 350, 50 Am. Dec. 329 ; Jackson 
v. King, 4 Cow. (N. Y.) 2,07, 15 Am. Dec. 354 ; 
Stanton v. Wetherwax, 16 Barb. (N. y�) 262. 
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An "insane delusion" is an idea or belief 
which springs spontaneously from a diseased 
or perverted mind without reason or without. 
foundation in fact. It is distinguishable from 
a belief which is founded upon prejudice or 
aversion, no matter how unreasonable or un
founded the prejudice or a version may be, 
and if it is the product of a reasoning mind, 
no matter how slight the evidence on which 
it is based, it cannot be classed an as insane 
delusion; Coffey v. Miller, 160 Ky. 415, 169 
S. W. 852, 854, Ann. Cas. 1916C, 30 ; In re 
BarIum's Estate, 240 Mich. 39-3, 215 N. W. 
299, 300. 

-Deran gement. This term includes all forms As to the distinctions between "Delusion" 
of mental unsoundness, except of the natural and "Illusion" and "Hallucination," see those 
born idiot. Hiett v. Shull, 36 W. Va. 563, 15 titles. 
S. E. 147. 
-Delusion is sometimes loosely used as synon
ymous with insanity. But this is incorrect. 
Delusion i-s not the substance but the evi
dence of insanity. Ryan v. People, .60 Colo. 
425, 153 P. 756, 757, L. R. A. 1917F, 646, 
Ann. Cas. 1917C, 605. The presence of an in� 
sane' delusion is a recognized test of insanity 
in all cases except amentia and imbecility, 
and where there is no frenzy or raving mad
ness ; and in this sense an insane delusion is 
a fixed belief in the mind of the patien't of 
the existence of a fact which has -no objec
tive existence but is purely the figment of his 
imagination, and which is so extravagant 
that no sane person would ,believe it under 
the circumstances of the case, the belief; 
nevertheless, being so unchangeable that the 
patient is incapable of being permanently dis� 
abused by a rgument or proof. (Walker v. 
Struthers, 273 IlL 387, 112 N .. E. 961, 966.) 
The characteristic which distinguishes an "in
sane" delusion from other mistaken beliefs 
is that it is not a product of the reason but 
of the imagination, that is, not a mistake of 
fact induced by deception, fraud, insufficient 
evidence, or erroneous reasoning, but the 
spontaneous conception of a perverted im
agination, having no basis whatever in l�ea-. 
son or evidence. Riggs v. Missionary Soc. , 3·5 
Hun (N. Y.) 658 ; Buchanan v. Pierie, 205 Pa. 
123, 54 Atl. 583, 97 Am. St. Rep. 725 ; Gass 
Y • .  Ga'Ss, 3 Humph. (Tenn.) 283 ; Dew v. 
Clarke, 3 Add. 79 ; In re Bennett's Estate, 201 
Pa. 485, 51 Atl. 336 ; In re Scott's Estate, 128 
Qal. '57, 60 Pac. 527 ; Smith v. Smith, 4S N. 
J. Eq. 500, 25 Atl. , ll ; Guiteau's Case (D. C.) 
10 Fed. 170 ; State v. Lewis, 20 Nev. 333 , 22 
Pac. 241 ; In re White, 121 N. Y. 406, 24 N. 
E. 935 ; Potter v. Jones, 20 Or. 239, 25 Pac. 
769, 12 L. R. A. 161 ; Dibble v. Cu'rrier, 142 
Ga. 855, 83 S. E. 949, 950, Ann. Cas. 1916.0, 
1 ;  Kraus v. State, 108 Neb .. 331, 187 N. W. 
895, 897 ; Burr!s V:. Burris, 210 Ky. 731, .276-
S. W. 820, 821 ; jJ'armer v. Davis, 289 Ill. 392, 
124 N. E. 640, 642 ; In re Hansen's Will, 52 
Utah, 554, 177 P. 982, . 987 ; Schweitzer v. 
Bean, 154' Ark. 228, 242 S. W. 63, 66 ;  In re 
Russell's . Estate, 189 Cal. 759, 210 P. 249, 
254. . . 

Fo<rms and Varie,ties of I nsanity 

Without attempting a scientific classifica
tion of the numerous types and forms of in
sanity, (as to which it may be said that there 
is as yet no final agreement among psychol
ogists and alienists either as to analysis or 
nomenclature,) definitions and explanations 
will here be appended of the compound and 
descriptive terms most commonly met with in 
medical jurisprudence. And, first, as to the 
origins or causes of the disease : 

-Choreio insan ity is insanity arising from 
chorea, the latter being a nervous disease, 
more commonly attacking children than 
adults, characterized by irregular and invol
untary twitchings of the muscles of the limbs 
and face, popularly called "St. Vitus' dance." 

-Congenital insanity is that which exists from 
the birth of the patient, and is (in law) prop� 
erly called "idiocy." See supra. 

-Creti n ism is a form of imperfect or a rrested 
mental development, which may amount to 
idiocy, with physical degeneracy or deformity 
or lack of development ; endemic in Switzer
land and some other parts of Europe, but the 
term is applied to similar states occurring 
elsewhere. 

-Oelirium tremens. A disease of the nervous 
system, induced by the excessive and pro
tracted use of intoxicating liquors, .lEtna 
Life Ins. Co. v. Deming, 123 Ind. 384, 24 N. 
E. 86, 87, usually occurring in habitual drink
ers after a few days' total abstinence from 
liquors, but sometimes resulting directly and 
immediately from drunkenness, Erwin v. 
State, 10 Tex. App. 700, 1702 ; Knickerbocker 
:Ufe Ins. Co. v. Foley, 105 U. S. 350, 354, 26 
L. Ed. 1055 ; Evers v. State, 31 Tex. Cr. R. 
318, 20 S. W. 744, 748, 18 L. R. A. 421, 37 Am. 
St. Rep. 811 ; and affecting the brain so as to 
produce incoherence and lack of continuity in 
the intellectual processes, a suspension or 
PerverSion of the power of volition, and delu� 
sions, particularly of a terrifying nature, but 
not generally prompting to violence except in 
the effort to escape from imaginary dangers. 
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It is recognized in law as a form of Jnsanity, 
and may be of such a �ture or intensity as 
to render the patient legally incapable of com
mitting a crime. United States v. McGlue, 1 
Curt. 1, 26 Fed. Cas. 1093 ; Insurance Co. v. 
Deming, 123 Ind. 384, 24 N. E. 86 ; Maconne
hey v. State, 5 Ohio St. 77 ; Erwin v. State, 
10 Tex. App. 700 ; Carter v. State, 12 Tex. 
500, 62 Am. Dec. 539. In some states the 
insanity of alcoholic intoxication is classE'd 
as "temporary," wher'e indul'ed by the volun
tary recent use of ardent spirits and carried 
to such a degree that the person becomes in
capable of judging the consequences or the 
moral aspect of his ac;ts, and' "settled," where 
the condition is that of delidum trem.e'YIs. 
Settled insanity, in this sense, excuses from 
civil or criminal responsibility ; temporary in
sanity does not. T4e ground of the distinc
tion is that the former is a remote effect of 
imbibing alcoholic liquors and is not volun
tarily incurred, while the latter is a direct 
result voluntarily. sought for. Evers v. State, 
31 Tex. Cr. R. 318, 20 S. W. 744, 18 L. R. A. 
421, 37 Am. St. Rep. 811 ; Maconnehey v. 
State, 5 Ohio St. '77 ; Oarter v. State, 12 Tex. 
500, 506, 62 Am. Dec. 539 ; State v. Kidwell, 
62 "Y. Va. 466, 59' S. E. 494, 495, 13 L. R. A. 
(N. S.) 1024. 

-Folie  brightiqu e. A French term Rometimes 
used to designate an access of insanity re
sulting from nephritis or "Bright's disease." 
See In re McKean's Will, 31 Misc. 703, 66 
N. Y. S. 44. 

-I dio�athic insanity is such as results from a 
disease of the brain itself, lesions of the 
cortex, cerebral anemia, etc. 

-Paranoia. "Paranoia" is a form of mental 
distress known as delusionary insanity, and 
a person afflicted with it has delusions which 
dominate, but do not destroy, the mental 
capacity, and, though sane as to other sub
jects, as to the delusion and its direct conse
quences the person is insane. Mounger v. 

Gandy, 110 Miss. 133, 69 So. 817, 818. 

-Pellagrous i nsanity. Insanity caused by or 
derived from pellagra, which is an endemic 
disease of southern Europe, (though not con
fined to that region,) characterized by 
erythema, digestive derangement, and nervous 
affections. (Cent. Dict.) 

It is sometimes characterized aa logical perver
sion, and is said to have "misplaced the antiquated 
term monomania, which not only implied that the 

. delusion was restricted
' to one subject, but was oth

erwise insufficient and misleading ; "  2 Clevenger, 
Med. Jur. 860. The memory, emotions, judgment, 
and conceptions are in most cases unimpaired, 
though each of these mental divisions may be in

. vDlved ; id. It is characterized by systematized de-
lusions, the term taking the place of '�monQmania" 
or "partial insanity" ; Taylor v. McClintock, 87 

. Ark. 243, 112 S. W. 405. 
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called ''polyneuritis'' or "multiple neuritis" 
because it involves several nerves at the same 
time. This is often preceded by tuberculosis 
and almost . always by alcoholism, and is 
characterized specially by delusions and 
falsification of the memory. It is otherwise 
called "Korssakoff's disease." (Kr�epelin.) 

-Puerperal insanity is mental derangemf'nt 
occurring in women at the time of child-birth 
or immediatt'ly after : it is also called 
"eclampsia pOlrturi.entium." 

-Syphirtic insanity is pnrr.<1i8 or progre�siw 
imbecility re�ultirig from the infection of 
syphiU.s. It is sometimes ral l pd (as being II 
sequence or rf'!':ll l t nf '"h !l t  disease) ' ''In('tl/
syphilis" OF " parasyphilis." 

-Tabetic dementia. A· form of mental (If'o 
rangement or insanit�· compliC':lted wi t h  
" tal)cs dorsalis" o r  locom otor a t fUria. w h : eh 
generally precedes, or sometimes follows. tlw 
mental attaek. As to insanity resulting frnll 
cerebral embolism, see Emholism : from 
epilepsy, see Epilepsy. As to chronic' a l 
coholism as a form of insanity, see Alcohol
ism. 

-Trau m atic i nsan ity is such as results from 
a wound or injury, particularly to the head or 
brain, such as fracture of the skull or concus
sion of the brain. 

General Descriptive and Cl in ical Terms 

-Affective insan ity. A modern comprehensive 
term deSCriptive of all those forms of insan ity 
which affect or relate to the feelings and em6-
tions and hence to the ethical and social rela
tions of the individual. 

-Circular i nsan ity. Another name for mania-
cal-depressive insanity, which see. 

' 

-"Em otion al insan ity" or mania tram.sitoria 
applies to the case of one in the possession of 
his ordinary reasoning faculties who allows 
his passions to convert him into a temporar�' 
maniac. Mutual L. Ins. 00. v. Terry, 15 Wall. 
580, 583, 21 L. Ed. 236. 

In a criminal case the law rejects the doctrine of 
what is called emotional insanity, which begins on 
the eve of the criminal act, and leaves off wh,'n it 
is committed. Peol}le v. Kernaghan, ' 72 Cal. 6C9. 
14 P. 566, 568 ; Graves v. State, 45 N. · J. Law (16 
Vroom) 347, 350, '46 Am. Rep. 778. 

-Habitual insan ity . . Such insanity as is, in its 
nature, continuous and chronic. �Wright v. 
Market Bank (Tenn. Oh. App.) 60 S. W. 6.23. 
624. 

-Fol ie  ciroulaire. The French name for cir
cular insanity or maniacal-depressive in
sanity. 

-General paralysis. Dementia paralytica or 
paresis . 

. ,_Polyneuritic insan ity is insanity arising from - I n volutional i nsan ity. That which some
. an inflammation of the nerves, of �he kind ,  times accompanies the "involutioI)," . of the 
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physical structure and physiology of the in- mental degeneration. Under this head come 
dividual, the reverse of their "evolution," melancholia, mania, primary acute dementia, 
hence practically equivalent to the imbecility and mania haU'ucinatoria. Cent. Dict. 
of old age or senile dementia. "Neurosis," in its broadest sense, may include 

-I<atatonia. A form of insanity distin
guished b..v periods of acute mania and melan
cholia and especially by cataleptic states or 
conditions ; the "insanity of rigidity." . (Kahl
baum.) A type of insanity characterized par
ticularly by "stereotypism,': an instinctive in
clination to purposeless repetition of the same 
expressions of the will, and "negativism," a 
senseless resistance against every outward in
fluence. (Kraepelin.) 

-Legal insan ity. Legal insanity is a disorder 
of the intellect, and is distinguished from 
"moral insanity," which is a disorder of the 
feelings and propensities. In re Forman's 
Will, 54 Barb. 274, 291 ; Bensberg v. Wash
ington University, 251 Mo. 641, 158 S. W. 330, 
336. A disease of the brain, rendering a per
son incapable of distinguishing between right 
and wrong with respect to the offense charged. 
State v. Privitt, 175 Mo. 207, 75 S. W. 457, 
459. 

-Maniacal-depressive i nsan ity. A form of in
sanity characterized by alternating periods of 
high maniacal excitement and of depressed 
and stuprous conditions in the nature of or 
resembling melancholia, often occurring as a 
serie.s or cyde of isolated attacks, with more 
or less complete restoration to health in the 
intervalS. (KraepeIin.) This is otherwise 
called "circular insanity" or "circular 
stupor." 

-Moral insan ity. A morbid perversion of the 
feelings, affections, or propensities, but with
out any illusions or derangement of the in
tellectual faculties ; irresistible impulse or an 
incapacity to resist the prompting of the pas
sions, though accompanied by the power of 

. discerning the moral or immoral character of 
the aet. Moral insanity is not udmitted as a 
bar to civil or criminal responsibility for the 
patient's aets, unless there is also shown to be 
intellectual disturbance, as manifested by in
sane delusions o

·
r the other recognized crite'ria 

of legal insanity. L-eache v. State, 22 T'ex. 
App. 279, 3 S. W. 539, 58 Am. Rep. 638 ; In re 
Forman's Will, 54 Barb. (N. Y.) 291 ; state v. 
Leehman, 2 S. D. 171, 49 N. W. 3 ;  Taylor v. 
McClintock, 87 Ark. 243, 112 S. W. 405, 412 ; 
BensbeIg'" t" , Washington . University, 251 Mo. 
641, 158 S. ,W. 330, 336. 

In a very few of the states where moral insanity 
is recognized as a defense, it means an incapacity 
of Tf'sistance, as where there was an entire destruc
tion" of the freedom "at the -wUI, although the per
son perceived the moral or immoral character of 
the act.. State v. Leehman, 49 N. W. 3, 6, 2 S. D. 
111. 
_Psychon,urosls�: Mental disease without 
recogniiable anatomical · leSion, . and

, 
without 

eVidEfnee" 'ana history · of preeeding Chronic 

any disease or disorder of the mind, and hence 
all the forms of insanity proper. But the 
term "psychoneurosis" is now employed by 
Freud and other European specialists to de
scribe that class of exaggerated individual 
peculiarities or idiosyncrasies of thought to
wards special objects or topics which are ab
sent from the perfectly normal mind, and 
which yet have so little influence upon the 
patient's conduct or his general modes of 
thought that they cannot properly be de
scribed as "insanity" or as any form of 
"mania," especially because ordinarily unac
companied by any kind of delusions. At most, 
they lie on the debatable border-land between 
sanity and insanity. These idiosyncras.ies or 
obsessions may arise from superstition, from 
a real incident in the patient's past history 
upon which he has brooded until it has as
sumed an unreal importance or significance, 
or from general neurasthenic conditions. 
Such, for example, are a terrified shrinking 
from certain kinds of animals, unreasonable 
dread of being shut up in some enclosed place 
or of being alone in a crowd, excessive fear 
of being poisoned, groundless conviction of ir
redeemable sinfulness, and countless other 
prepossessions, which may range from mere 
weak-minded superstition to actual mono-
mania. 

-Partial insan ity, as a legal term, may mean 
either monomania (see infra) or an intermedi
ate stage in the development of mental de
rangement. .In the former sepse, it does not 
relieve the patient from respons.ibility for his 
acts, except where instigated directly by hiB 
particular delusion or obsession. Com. v. 
Mosler, 4 Pa. 264 ; Com. v. Barner, 199 Pa. 
335, 49 A. 60 ; Trich v. Trich, 165 Pa. 586, 30 
A. 1053. In the latter sense, it denotes a 
clouding or weakening of the mind, not incon
sistent with some measure of memory, rea
son, and judgment. But the term, in this 
sense, does not convey any very definite mean
ing, since it may range from mere feeble
mindedness to almost the last stages of im
becility. Appeal of Dunham, 27 Conn. 205 ; 
State v. Jones, 50 N. H. 369, 383, 9 Am. Rep. 
242. 

-Recurrent Insan ity. Insanity which returns 
from time to time, hence equivalent to 
"lunacy" (see 8upra) in its common-law senBe, 
as a mental disorder broken by lucid inter
vals. Tbere is no presumption that fitful and 
exceptional attacks of insanity are contin
uous. Leaoche v. State, 22 Tex. App. 279, 8 

s. W. 538, 58 AID. Rep. 638. 
-Settled Insanity. The term applied to deliri

um tremens, whiCh is a kind of insanity pro
duced by alcoholism, caused by the breaking 
down ·'of the person's 'sYstem by long.,contin-
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ned or habitual drunkenness, and brought on 
by abstinence from drink. It is thus termed, 
to distinguish it · from "temporary insanity," 
or drunkenness directly resulting from drink. 
Evers v. State, 20 S. 'V. 744, 748, 31 Tex. 
Cr. R. 318, 18 L. R. A. 421, 37 Am. St. Rep. 
811. 

-Tem porary delusion .  The word implies u�
soundness or derangement of mind or intel
lect, not a mere temporary or Slight delu,. 
sion, which might be occasioned by fever or 
accident. Karow v. New York Continental 
Ins. Co., 15 N. W. 27, 31, 57 Wis. 56, 46 Am. 
Rep. 17. 

Other Forms o,f I nsanity 

..;.Amentia, demenUa, and mania. The <!lassi.,. 
fication of insanity into these three types or 
forms, though once common, has of late giv
en way to a more scientific nomenclature, 
based chiefly on the origin or cause of the dis
ease in the particular patient and its clini
cal history. These terms, however, are still 
occasionally encountered in medical jurispru
dence, and the names of some of their subdi
visions are in constant use. 

-Amentia. A total lack of intelligence, rea
son, or mental capacity. Sometimes so used 
as to cover imbecility or dotage, or even as 
applicable to all forms of insanity ; but prop
er.ly restricted to a lack of mental capacity 
due to original defective organization of the 
brain (idiocy) or arrested cerebral develop
ment, as distinguished from the degeneration 
of intellectu.al faculties which once were nor
mal 

-Dementia. A form of insanity resulting 
from degeneration or disorder of the brain 
(ideopathic or traumatic, but not congenital) 
and characterized by general mental weak
ness and decrepitude, forgetfulness, loss of 
coherence, and total inability to reason, but 
not accompanied by delusions or uncontrolla
ble impulses. Pyott v. Pyott, 90 Ill. App. 221 ; 
Hall v. Unger, 2 Abb. U. S. 510, Fed. Cas. No. 
5,949 ; Dennett v. Dennett, 44 N. H. 531, 84 
.Am. Dec. 97 ; People v. Lake, 2 Parker, Cr. 
R. (N. Y.) 218. By some writers dementia 
is classed as a terminal stage of various forms 
of insanity, and hence may follow mania, for 
example, as its final condition, Among the 
sub-divisions of dementia should be noticed 
the following : Aoute prima,ry dementia is a 
form of temporary dementia, though often 
extreme in its intensity, and occurring in 
young people or adolescents, accompanied by 
general physical debility or exhaustion and 
induced by conditions likely to produce that 
state, as malnutrition, overwork, dissipation, 
or too rapid growth. Dementia parralytica 
is a progressive form of insanity, beginning 
with Slight degeneration of the physical, intel
lectual, and moral powers, and leading to 
complete loss of mentality, or imbecility, with 
general paralysis. Also called paresis, paretic 
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dementia, or cirrhosis of the brain, or (pop
ularly) "softening of the brain." Dementia 
'[1rrecoaJ. A term applicable ' either to the 
early stages of dementia or to the dementia 
of adolescence, but more commonly applied to 
the latter. It is often (but not invariably) at
tributable to onanism or self-abuse, and is 
characterized by mental and moral stupidity, 
absence of any strong feeling of the impres
sions of life or interest in its events, blunt
ing or .obscuration of the moral sense, weak
ness of judgment, flightiness of thought, sense
less laughter without mirth, automatic obedi
ence, and apathetic despondencY. (Kraepelin.) 
Senile dementia. Dementia occurring in per
sons of advanced age, and characterized by 
slowness and weakness . of the mental proc
esses and general physical degeneration, verg
ing on or passing into imbecility, indicating 
the breaking down of the mental powers in 
advance of bodily decay. Hiett v. Shull, 36 
W. Va. 563, 15 S. E. 146 ; Pyott v. Pyott, 191 
Ill. 280, 61 N. E. 88 ; McDaniel v. McCoy, 68 
Mich. 332, 36 N. W. 84 ; Hamon v. Hamon, 
180 Mo. 685, 79 S. W. 422 ; Graham v. Deu
terman, 91 N. E. 61, 62, 244 Ill. 124 ; Hibbard 

. v. Baker, 104 N. W. 399, 400, 141 Mich. 124, 
TOaJic dementia. Weakness of mind or feeble 
cerebral activity, approaching imbecility, re
sulting from continued administration or nse 
of slow poisons or of the mere active poisons 
in repeated small doses, as in cases of lead 
poisoning and in some cases of addiction to 
such drugs as opium or alcohol. 

-Dementia p recox paran oid. "Dementia pre
cox paranoid" is a medical term indicating 
that form of dementia in which the patient 
exhibits ideas of persecution and has delu
sions. Rasmussen v. George Benz & Sons, 
210 N: W. 75, 76, 168 Minn. 319. 

-Dipsomania. An irresistible impulse to in
dulge in intoxication, either alcohol or other 
drugs-opiums. This mania, or dipsomania, 
is classed as one of the minor forms of in
sanity. Repeated intoxication for a number 
of years, which is entirely voluntary, is not 
dipsomania. One having the power to re
frain from the use of intoxicants, and who 
becomes intoxicated voluntarily, is not af
fected with dipsomania. Ballard v. State, 28 
N. W. 271, 273, 19 Neb. 609 ; State v: Reidell, 
9 Houst. (Del.) 470, 14 Atl. 550 ; Ballard v. 
State, 19 Neb. 609, 28 N. W. 271 ; State V� 
Potts, 6 S. E. 657, 659, 100 N. C. 457. 

-Eroto'mania. A form of mania similar to 
nymphomania, except that the present term 
is applied to patients of both sexes, and that 
(according to some authorities) it is applica,;. 
ble to all cases of excessive sexual craving 
irrespective of origin ; while nymphomania 
is restricted to cases where the disease is 
cansed by a local disorder of tlie sexual or
gans reacting on the brain, In erotomania, 
there is often an absence of any lesion of the 
intellectual power.. See Krafft-Ebing, PSYC()oi 
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pathia Sexualis. Chaddock's ed. And it Is to 
be observed that the term "erotomania" is 
now often used. especially b� French writers, 
to describe a morbid propensity for "falling 
in love" or an -exaggerated ·and excited con
dition of amativeness or love-siekness, which 
may affect the general physical health, but 
is not neeessarily correla ted with any sf'xnal 
craving, and which, though it may unnat
urally color the imagination and distort the 
subject's view of life and affairs, does not at 
all amount to insanity, and should not be so 
considered when it leads to crimes of violence, 
as in the common case of a rejected lover who 
kills his mistress. 

-Fit of mania. A fit of mania includes a tem
porary (h'pn'ss ion or' aberration of the mind, 
whi ch s�\metimes accompanies or follows in
toxication. and is often accompanied by de
l11sions. haUw:inati ons. and illusions. Gun
ter v. State. 3 South. 600, 607, 83 Ala. 96. 

-H omicidal man ia. A form of mania in 
whi('h the mOl'hid state of the mind mani
ff'sts itself in an irr:'si stihle inclination or 
impulse to commit homicide, prompted usu
ally by an immne delusion either as to the 
necessity of self-defense or the avenging of 
injuries, or as to the patient being the ap
pointed instrument of a superhuman justice. 
Com. v. Sayre, 5 Wkly. Notes Cas. (Pa.) 425 ; 
Com. v. Mosler, 4 Pa. 266. 

-Hypo mania. A mild or slightly developed 
form or type of mania. 

-Kleptomania. A species (or symptom) of 
mania, consisting in an irresistible propensi
ty to steal. Looney v. State, 10' Tex. App. 
525. 38 Am. Rep. 646 ; State v. Reidell, 9 
Houst. (Del.) 470, 14 Atl. 550 ; Lowe v. State, 
70 S. W. 206. 44 Tex. Cr. R. 224 (citing Hurst 
v. State, 40 Tex. Cr. R. 378, 46 S. W. 635, 50 
S. W. 719). 

-Mania. That form of insanity in which the 
patient is subject to hallucinations and illu
sions, accompanied by a high state of gen
eral mental excitement, sometimes amount
ing to fury. See Hall v. Unger, 2 Abb. U. S. 
510, 11 Fed. Cas. 261 ; People v. Lake, 2 Park
er Cr. R. (N. Y.). 218 ; Smith v. Smith, 47 
Miss. 211 ; In re Gannon's Will, 2 Misc. 329, 
21 N. Y. Supp. 960 ; Dyar v. Dyar, 131 S. E. 
535, 541, 161 Ga. 615 ; • State ex reI. Bevan 
v. Williams, 316 Mo. 665, 291 S. W. 481, 482. 
In the case first above cited, the following 
description is given by Justice Field : "Mania 
i!3 that form of insanity where the mental 
derangement is accompanied with more or 
l�ss of excitement. Sometimes the excitement 
amounts to a fury. The individual in such 
a,ases , is subject to ' hallucinations and illu
l;ions.. He is impressed witb ·  the reality of 
events which, h,ave �ever occurred, and of 
tpi,�gs� whiGh clo nqt e:xist, and acts more or 
i�s� in eonf�rmity with. his Qeli�f in these par� 
ti�r�' Th.� ���y Ae ge:aeral, :and af';. 
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feet all or most of the operations of the mind ; 
or it may be partial, and be confined to par
ticular subjects. In the latter case it is gen
erally termed 'monomania.' '' In a more pop
ular but less scientific sense, "mani a" denotes 
a morbid or unnatural or excessive craving, 
issuing in impulses of such fixity and intensi
ty that they cannot be resisted by the patient 
in the enfeebled state of the will and blurred 
moral concepts which accompany the disease. 
It is used in this sense in such compounds as 
"homicidal mania," "dipsomania," and the 
like. 

-Man ia a potu. Delirium tremens, or a spe
cies of temporary insanity resulting as a sec
ondary effect produced by the excessive and 
protracted indulgence in intoxicating liquors. 
See State v. Hurley, Houst. Cr. Cas. (Del.) 
28, 35. 

-M ania fanatica. A form of insanity charac
terized by a morbid state of religious feeling. 
Ekin v. McCracken, 11 Phila. (Pa.) 540. 

-Mania transitori a. The term applies to the 
case of one in the possession of his ordinary 
reasoning faculties, who allows his passions 
to convert him into a temporary maniac. 
Mutual Life Ins. Co. v. Terry, 82 U. S. (15 
Wall.) 580, 583, 21 L. Ed. 236. 

-M elan chol ia. Melancholia is a form of in
sanity the characteristics of which are ex
treme mental depression, with delusions and 
hallucinations, the latter relating especial
ly to the financial or social position of the 
patient or to impending or threatened dan
gers to his person, property, or reputation, 
or issuing in distorted conceptions of his re
lations to society or his family or of his rights 
and duties in general. Connecticut Mut. L. 
Ins. Co. v. Groom, 86 Pa. 92, 27 Am. Rep. 
689 ; State v. Reidell, 9 Houst. (DeL) 470, 14 
AtI. 551 ; People v. Krist, 168 N. Y. 19, 60 N. 
E. 1057 ; In re Dolbeer's Estate, 86 Pac. 695, 
703, 149 Cal. 227, 9 Ann. Cas. 795. Hypo
ohondria or hypochondriasis. A form of mel
ancholia in which the patient has exaggerat
ed or causeless fears concerning his health or 
suffers from imaginary disease. ToaJiphobia. 
Morbid dread of being poisoned ; a form of 
insanity manifesting itself by an excessive 
and unfounded apprehension of death by poi
son. 

-Megalomania. The so-called "delirium of 
grandeur" or "folie de grandeur ; "  a form of 
mania in which the besetting delusion of the 
patient is that he is some person of great 
celebrity or exalted rank, historical or con
temporary. 

-Metb&mania. An irresistible craving for al
coholiC' ' or other intoxicating liquors, mani� 
fested by the periodical recurrence . of .drunk
en debauches. State :v; Savage, 89 Ala. 1, 7 
$()ut4t, :1,83, .7 L. R; · A. 426� 

l}L.IA4.W ,DI9'I',;13;o' El>�) . 



�Monomanla. "Monomania" Is a perversion 
of the understanding in regard to a single ob
ject or a small number of objects, with the 
predominance of mental excitement, as dis
tinguished from "mania," which means a con
dition in which the perversion of the under
standing embraces all kinds of oojects, and is 
accompanied with general mental excitement. 
Appeal of Dunham, 27 Conn. 192, , 206 ; State 
v. John, 30 N. C. 330, 337, 49 Am. Dec. 396 ; 
Schuff v. Ransom, 79 Ind. 458, 464 ; Freed v. 
Brown, 55 Ind. 310, 317 ; People v. Lake, 2 
Parker, Cr. R. (N. Y.) 215, 218 ; Hall v. Un
ger (U. S.) 11 Fed. Cas. 261, 263. A perver
sion or derangement of the reason or under
standing with reference to a single subject 
or small class of subjects, with considerable 
mental excitement and delUSions, while, as to 
all matters outside the range of the peculiar 
infirmity, the intellectual faculties remain un
impaired and function normally. Hopps v. 
People, 31 Ill. 390, 83 Am. Dec. 231 ; In re 
Black's Estate, Myr. Prob. (Cal.) 27 ; Owing's 
Case, 1 Bland (Md.) 388, 17 Am. Dec. 311 ; 
Merritt v. State, 39 Tex. Cr. R. 70, 45 S: W. 
21 ; In re Gannon's Will, 2 Misc. 329, 21 N. 
Y. Supp. 960 ; Bohler v. Hicks, 48 S. E. 306, 
307, 120 Ga. 800. 

-Necrophmsm .  A form of affective insanity 
manifesting itself in an unnatural and revolt
ing fond�ess for corpses, the patient desiring 
to be in their presence, to caress them, to ex
hume them, or sometimes to mutilate them, 
and even (in a form of sexual perversion) to 
violate them. 

-Nym phomania. A form of mania character
ized by ·a morbid, excessive, and uncontrolla
ble craving for sexual intercourse. This term 
is applied only to women. The term for a cor
responding mania in men is "satyriasis." 

-Oikei mania, a form of insanity manifesting 
itself in a morbid state of the domestic af
fections, as an unreasonable dislike of wife or 
child without cause or provocation. Ekin v. 
McCracken, 11 Phila. (Pa.) 540. 

-Para.noia. Monomania in general, or the 
obsession of a delusion or system of delusions 
which dominate without destroying the men
tal capacity, leaving the patient sane as to 
all matters outside their particular range, 
though subject to perverted ideas, false be
liefs, and uncontrollable impulses within that 
range ; and particularly, the form of mono
mania where the delusion is as to wrongs, in
juries, or persecution inflicted upon the pa
tient and his consequently justifiable resent
ment or revenge. ·Winters v. State, 61 N. J. 
Law, 613, 41 Atl. 220 ; People v. Braun, 158 
N. Y. 558, 53 N. E. 529 ; Flanagan v. State, 
103 Ga. 619, 30 �. E. 550. Paranoia is called 
by Kraepelin "progressive systematized in
sanity," because the delusions of being wrong
ed or of persecution and of excessive self
esteem develop quite slowly, without inde-

pendent disturbance·
s of emotional life or of 

the will becoming prominent, and becap.se 
there occurs regularly a mental working Up 
of the delusion to form a delusionary view of 
the world,-in fact, a system,-leading to 
a derangement of the stand-point which the 
patient takes up towards the events of life. 

-Pyro man ia. Incendiarism ; a form of afo: 
fective insanity in which the mania takes the 
form of an 1rresistable impulse to burn or set 
fire to things. 

-Sebastomania. Religious insanity ; demono
mania. 

-Toxico mania. An excessive addiction to the 
use of toxic or poisonous drugs or other sub
stances ; a form of mania or affective insan� 
ity characterized by an irresistible impulse 
to indulgence in opium, cocaine, chloral, al
cohol, etc. 

Specific Oe·finitions and Appl ioations in Law 
There are numerous legal proceedings 

where insanity may be shown, and the rule 
for establishing mental capacity or the want 
of it varies according to the object or purpose 
of the proceeding. Among these may be enu
merated the following: A criminal prosecu
tion where insanity is alleged as a defense ; 
a proceeding to defeat a will on the ground 
of the insanity of the testator ; a suit to 
avoid a contract (including that of marriage) 
for similar reasons ; a proceeding to secure 
the commitment of a person alleged to be in
sane to an asylum ; a proceeding to appoint 
a guardian or conservatOll' for an alleged 
lunatic ; a plea or proceeding to avoid the 
effect of the statute of limitations on account 
of insanity. What might be regarded as in
sanity in one of such cases would not neces
sarily be so regarded in another. No definite 
rule can be laid down which would apply to 
all cases alike. Snyder v. Snyder, 142 Ill. 60, 
31 N. E. 303 ; Clarke v. Irwin, 63 Neb. 539, 88 
N. W. 783. But the following rules or tests 
for specific cases have been generally accepted 
and approved : 

In criminal law and as a defense to an 
accusation of crime, insanity means such a 
perverted and deranged condition of the men
tal and moral faculties as to render the per
son incapable of distinguishing between right . 
and wrong, or to render him at the time un
conscious of the nature of the act he is com
mitting, or such that, though he may be con
scious of it and also of its normal quality, so 
as to know that the act in question is wTong, 
yet his will or volition has been (otherwise 
than voluntarily) so completely destroyed 
that his actions are not subject to it but are 
beyond his control. Or, as otherwise stated, 
insanity is such a state of mental derange
ment that the subject is incompetent of having 
a criminal intent, or incapable of so C'on
trolling his will as to avoid doing the act in 
question. Davis v. U. S., 165 U. S. 373, 17 S. 
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Ct. 360, 41 L. Ed. 750 ; Doherty v. State, 
73 Vt. 380, 50 A. 1113 ; Butler v. State, 102 
Wis. 364, 78 N. W. 590 ; Rather v. State, 25 
Tex. App. 623, 9 S. W. 69 ; Lowe v. State, 118 
Wis. 641, 96 N. W. 424 ; Genz v. State, 59 N. J. 
Law, 488, 37 A. 69, 59 Am. St. Rep. 619 ; In 
re Guiteau (D. C.) 10 Fed. 164 ; People v. Fin
ley, 38 Mich. 482 ; People v. Hoin, 62 Oal. 120, 
45 Am. Rep. 651 ; Carr v. State, 96 Ga. 284, 
22 S. E. 570 ; Wilcox v. State, 94 Tenn. 106, 
28 S. W. 312 ; State v. Holloway, 156 Mo. 222, 
56 S. W. 734 ; Botema v. U. S., 186 U. S. 413, 
22 S. Ot. 895, 46 L. Ed. 1225. 

An insane person cannot be legally charged 
with a criminal intent ; State v. Brown, 36 
Utah 46, 102 P. 641, 24 L. R. A. (N. S.) 545. 

In Coleman's case, in New York it was held 
that the "test of the responsibility for crim
inal acts, when insanity is asserted, is the 
capacity of the accused to distinguish between 
right and wrong at the time and with respect 
to the act which is the subject of inquiry." 1 
N. Y. Cr. Rep. 1. With variations of expres
sion , this is the prevailing doctrine of the 
American courts ; Mutual Life Ins. Co. v. 
Terry, 15 Wall. 590, 21 L. Ed. 236 ; People v. 
Pico , 62 Cal. 50 ; State v. Windsor, 5 Harr. 
(Del.) 512 ; State v. Danby, 1 Houst. Cr. Cas. 
(Del.) 166 ; State v. West, 1 Houst. Cr. Cas. 
(Del.) 371 ; Humphreys v. State, 45 Ga. 19.0 ; 
Oom. V. Heath, 11 Gray (Mass.) 303 ; Cun
ningham V. State, 56 Miss. 269, 21 Am. Rep. 
360 ; People V. Finley, 38 Mich. 482 ; State 
v. Shippey, 10 Minn. 223 (Gil. 178), 88 Am. 
Dec. 70 ; State V. Erb, 74 Mo. 199 ; State 
V. Kotovsky, 74 Mo. 247 ; Hawe v. State, 
11 Neb. 537, 10 N. W. 452, 38 Am. Rep. 375 ; 
State v. Spencer, 21 N. J. L. 196 ; State V. 
Brandon, 53 N. C. 463 ; Thomas V. State, 40 
Tex. 60 ; Dove v. State, 3 Heisk. (Tenn.) �48 ; 
Dunn V. People, 109 Ill. 635 ; State V. Alex
ander, 30 S. C. 74, 8 S. E. 440, 14 Am. St. 
Rep. 879 ; Com. V. Winnemore, 1 Brewst. (Pa.) 
356 ; Com. V. Mosler; 4 Pa. 264 ; U. S. V. 
Shults, 6 McLean, 121, Fed. Cas. No. 16,286 ; 
Walker V. People, 88 N. Y. 86 ;  Loeffner V. 
State, 10 Ohio St. 599 ; Parker V. State, 91 
Tex. Cr.  R. 68, 238 S.  W. 943, 946 ; People 
V. Williams, 184 Cal. 590, 194 P. 1019, 1020 ; 
Roe V. State, 17 Old. Cr . 587, 191 P. 1048, 1051 ; 
State v. Alie, 82 W. Va. 601, 96 S. E. lOll, 
1014 ; Perkins V. United States (C. C. A.) 228 
F. 408, 415. The capacity to distinguish be
tween right and wrong has been held not to 
be a safe test in all cases ; State v. Felter, 25 
Iowa, 67, per Dillon, O. J. ; Mutual Life Ins. 
Co. v. Terry, 15, Wall. 580, 21 L. Ed. 236. See 
also Brown v. Com., 78 Pa. 122. 

Im,ane delusion is of no avail as a defense 
unless, if true, the facts supposed to exist 
would ha ve 'excused the crime. Thurman 
v. State, 32 Neb. 224, 49 N. W. 338 ; Peo
ple V. T.aylor, 138 N. Y. 398, 34 N. E. 275 ; 
Smith v. State, 55 Ark. 259, 18 S. W. 237 ; 
Bolling v. State, 54 Ark. 588, 16 S� W. 658 ; 
State v. Gut, 13 Minn. 341 (Gil. 315) ; Bovard 
v. State, . 30 Miss. 600 ; :State

. 
v. Huting, 21 
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Mo. 464 ; Gibson, C. J., in Com. V. Mosler, 4 
Pa. 264 ; State V. Simms, 71 Mo. 538. 

Irresistible impulse to commit a crime is 
defined as that uncontrollable impulse pro
duced by a disease of the mind, when that 
disease is sufficient to override judgment and 
obliterate the sense of right as to the acts 
done, and deprives the accused of power to 
choose between them. 36 W. Va. 729, 15 S. E. 
982, 18 L. R. A. 224. It was recognized as a 
defense in Stevens v. State, 31 Ind. 485, 99 . 
Am. Dec. 634 ; Blacl\:burn v. State, 23 Ohio 
St. 146 ; Mutual Life Ins. Co. v. Terry, 15 
Wall. 580, 21 L. Ed. 236 ; but it is held 
that no impulse, however irresistible, is a 
defense, where there is a knowledge as to 
the particular act betweell right and wrong ; 
State v. Brandon, 53 N. C. 463 ; State T. 
Miller, 111 Mo. 542, 20 S. W. 243 ; Love
grove v. State, 31 Tex. Cr. R. 491, 21 S. 
W. 191 ; People V. Clendennin, 91 Cal. 35, 
27 P. i18 ; Thomas v. State, 71 Miss. 345, 15 
So. 237 ; Patterson V. State, 86 Ga. 70, 12 S. 
E. 174 ; Wilcox v. State, 94 Tenn. 106, 28 S. 
W. 312 ; Tayl. l\fed. Jur. 720 ; and that it was 
a crime morally, and punishable by the la ws 
of the country ; State V. Alexander, 30 S. O. 
74, 8 S. E. 440, 14 Am. St. Rep. 879 ; Williams 
v. State, 50 Ark. 511, 9 S.  W. 5 ;  Newman V. 
State, 99 Tex. Cr. R. 363, 269 S. W. 440, 442 ; 
Wade V. State, 18 Ala. App. 322, 92 So. 97, 99. 

Mere frenzy or ungovernable passion which 
controls the will and motives is not insanity 
sufficient to excuse crime. GarDer v. State, 
112 Miss. 317, 73 So. 50, 51. 

'What is sometimes called moral insanity, as 
distinguished from mental unsoundness, is 
not a defense to a charge of crime. . Whart. 
& St. lVIed. Jur. §§ 164, 174 ; Tayl. Med. Jur. 
677 ; 6 Jur. 201 ; 4 Cox, C. C. 149 ; Com. v. 
Heath, 11 Gray (Mass.) 303 ; Flanagan T. 
People, 52 N. Y. 467, 11 Am. Rep. 731 ; People 
v. McDonnell, 47 Cal. 134 ; People V. Kerri
gan, 73 Cal. 222, 14 P. 849 ; Guiteau's Oase 
(D. O.) 10 F. 161 ; State v. Potts, 100 N. O. 
457, 6 S. E. 657 ; People V. Wood, 126 N. Y. 
269, 27 N. E. 362 ; Flanagan v. People, 52 N. 
Y. 469, 11 Am. Rep. 731 ; but see Smith T. 
Com., 1 Duv. (Ky.) 224 ; Scott V. Com., 4 Mete. 
(Ky.) 227, 83 Am. Dec. 461 ; Ander�en v. State, 
43 Conn. 514, 21 Am. Rep. 669 ; St. Louis Mut. 
Life Ins. Co. v. Graves, 6 Bush (Ky.) 268. 

Testamentary capacity includes an intelli
gent understanding of the testator's property, 
its extent and items, and of the nature of the 
act he is about to perform, together with a 
clear understanding and purpose as to the 
manner of its distribution and the persons 
who are to receive it. Lacking these, he is 
not mentally competent. The presence of in
sane delusions is not inconsistent with tes
ta\llentary capacity, if they are of such a na
ture that they cannot reasonably be supposed , 
to nave affected the dispositions made by the 
wU1 ; and . the same is true· of the various 
forIPs of ,ulonomania and of . all kinds of ec, 
een�ricity � and personal idiosyncrasy. But 
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Imbecility, senile dementia, and all forms of 
systematized mania which affect the under
standing and judgment genera1..\Y disable the 
patient _from making a valid wl1l. See Harri
son v. Rowan, 3 Wash. C. O. 585, Fed. Cas. 
No. 6,141 ; Smee v. Smee, · 5 Prob. Div. 84 ;  
Banks v. Goodfellow, 39 Law J. R., Q. B., 248 ; 

Wilson v. Mitchell, 101 Pa. 495 ; Whitney v. 

Twombly, 136 Mass. 147 ; Lowder v. Lowder, 
58 Ind. 540"; In re Halbert's Will, 15 l\1isc� 
308, 37 N. Y. S. 757 ; Den v. Vancleve, 5 N. J. 
Law, 660 ; In re Guilberes Estate, 46 Cal. 
App. 55, 188 P. 807, 810 ; Rodney v. Burton, 
4: -Boyce (Del.) 171, 86 A. 826, 829 ; Carnahan 
v. Hamilton, 265 Ill. 508, 107 N. E. 210, 215, 

Ann. Cas. 1916C, 21 ; Trustees of Epworth 
Memorial Methodist Church v. Overman, 185 

Ky. 773, 215 S. W. 942, 944 ; Rodgers v. Flem
ing (Tex. Civ. App.) 295 S. W. 326, 331 ; In re 
Herr's Estate, 251 Pa. 223, 96 A. 464, 466. To 
constitute "senile dementia," incapacitating 
one to malie a will, there must be such a fail
ure of the mind as to deprive the testator of 
intelligent action. Gates v. Cole, 137 Iowa, 
613, 115 N. W. 236, 237, 238. 

As a ground for avoiding or annulling a 
contract or conveyance, insanity does not 
mean a total deprivation of reason, but a n  
inability, from defect o f  perception, memory, 
and judgment, to do the act in question or to 
understand its nature and consequences. Fra
zer v. Frazer, 2 Del. Ch. 260 ; Durrett v. Mc
Whorter, 161 Ga. 179, 129 S. E. 870, 874. 
The insanity must have entered into and in
duced the particular contract or conveyance ; 
it must appear that it was not the act of the 
free and untrammeled mind, and that on ac
count of the diseased condition of the mind 
the person entered into a contract or made a 
conveyance which he would not have made if 
he had been in the possession of his 'reason. 
Dewey v. AUgire, 37 Neb. 6, 55 N. W. 276, 40 
Am; St. Rep. 468 ; Dennett v. Dennett, 44 N. 
H. 537, 84 Am. Dec. 97. 

Insanity sufficient to justify the annulment 
·of a marriage means such a want of under
standing at the time of the marriage as to 
render the party incapable of assenting to the 
-contract of marriage. The morbid propensity 
to steal, called "kleptomania," does not an
swer this description. Lewis v. Lewis, 44 
Minn. 124, 46 N. W. 323, 9 L. R. A. 505, 20 Am. 
St. Rep. 559. The marriage of a person insane 
was held void in Inhabitants of Middlebor
ou�h v. Inhabitants of Rochester, 12 Mass. 
363 ; Gathings v. Williams, 27 N. C. 487, 44 
Am. vec. 49 ; Powell v. Powell, 18 Kan. 371, 
26 Am. Rep. 774 ; Wightman v. Wightman, 
4: Johns. Ch. (N. Y.) 343 ; L. R. 1 P. & D. 335 ; 
Waymire v. Jetmore, 22 Ohio St. 271 ; True 
v. Ranney, 21 N. H. 52, 53 Am. Dec. 164. .A 
marriage contracted while one uarty was in
sane from ctelirium tremens was held void ; 
Clement v. Mattison, 3 Rich. (S. C.) 93 ; but 
mere weakness of mind not amounting to de
rangement is not sufficient ; Ra·wdon v. Raw
don, 28 Ala. 565 ; Crump v. Morgan, 38 N. C. 

91, 40 Am. Dec. 447 ; and for that merely, or 
intoxication, a court has no power to declare 
a marriage null and void ; Elzey v. Elzey, 1 
Houst. (Del.) 308. The same degree of mental 
capacity- which enables a person to make a 
valid deed or will is sufficient to enable b im 
to marry ; Inhabitants of Atkinson v. Inhab
itants of Medford, 46 Me. 510. 

Insanity is not a defense in an action of 
tort ; but damages are compensatory and not 
punitive ; McIntyre v. Sholty, 121 Ill. 660, 13 
N. E. 239, 2 Am. St. Rep. 140 ; Lassone v. 
R. R., 66 N. H. 345, 24 A. 902, 17 L. R. A. 
525 ; Williams v. Hays, 143 N. · Y. 442, 38 N. 
E. 449, 26 L. R. A. 153, 42 Am. St. Rep. 743 ; 
Meyer v. Ry. Co., 54 F. 116" 4 C. C. A. 221. 

One is "insane," so as to make self-de
struction an accident, within the meaning of 
an insurance policy compensa ting den th by -
accident, where he is so mentally d i sensed as 
to he incapable of understanding the nature 
of the act and unable to distinguish between 
right and wrong. London Guarantee & Ac
cident Co. v. Officer, 78 Colo. 441, 242 P. 989, 
991. 

As a ground for restraining the personal 
liberty of the patient, it may be said in f,ren
eral that the form of insanity from which he 
suffers should be such as to malie his going 
at large a source of danger to himself or to 
others, though this matter is largely regulated 
by statute, and in many places the law per
mits the commitment to insane asylums and 
hospitals of persons whose insanity does not 
manifest itself in homicidal or other destruc
tive forms of mania, but who are incapable 
of caring for themselves and their property 
or who are simply fit subjects for treatment 
in hospitals and other institutions specially 
designed for the care of such patients. See, 
for example, Gen. St. Kan. 1901, § 6570 (Rev. 
St. 1923, § 76-1203). 

To constitute insanity such as will author
ize the appointment of a guardian or' con
servator for the patient, there must be such 
a deprivation of reason and judgment as to 
render him incapable of understanding and 
acting with discretion in the ordinary affairs 
of life ; a want of sufficient mental capacity to 
transact ordinary business and to take care 
of and manage his property and affa irs. See 
Snyder v. Snyder, 142 Ill. 60, 31 N. E. 303 ; 
In re Wetmore's Guardianship, 6 Wash. 271, 
33 P. 615. 

. 

Insanity as a plea or proceeding to avoid 
the effect of the statute of limitations means 
practically the same thing as in relation to 
the appointment of a guardian. On the one 
hand. it does not require a total depriva tion 
of reason or absence of understanding. On 
the other hand, it does not include mere weak
ness of mind short of inb€'Cility. It means 
such a degree of derangement as renders the 
suhject incapable of understand ing the na
ture of the particular affair and his rights 
and remE'dies in regard to it and incapable of 
taking discreet and intelligent action. See 
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Burnham v. Mitche1.l, 84 Wis. 184. The time 
of sanity required in order to allow the stat
ute to begin to run is sueh as will enable the 
party to examine his affairs and institute 
an action, and is for the jury ; Olark's Execu
tor v. Trail's Adm'rs, 1 Metc. (Ky.) 35. 

There are a few other legal rights or rela
tions into which the question of insanity en
ters, such as the capacity of a witness or of 
a voter ; but they are governed by the same 
general principles. The test is capacity to un
derstand and appreciate the nature of the par
ticular act and to exercise in�elligence in 
its performance. A witness must understand 
the nature and purpose of an oath and have 
enough intelligence and memory to relate cor
rectly the facts within his knowledge. So a 
voter must understand the nature of the 
act to be performed and be able to make an 
intelligent choice of candidates. In either 
case, eccentricity, "crankiness," feeble-mind
edness not amounting to imbecility, or insane 
delusions which do not affect the matter in 
hand, do not disqualify. See District of 
Columbia v. Armes, 107 U. S. 521, 2 S. Ct. 
840, 27 L. Ed. 618 ; Clark v. Robinson, 88 Ill. 
502. 

I nsan us  est q ui, abjeota ratione, o m nia cu m im
petu et furore facit. He is insane who, reason 
being thrown away, does everything with vio
lence and rage. 4 Coke, 128. 
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I NSC R I PT I ON ES. The name given by the 
old English law to any written instrument 
by which anything was granted. Blount. 

I NSECT POWD E R. "Insect powder" is a 
dry powder used to kill or expel insects ; an 
insecticide or insectifuge. Parke, Davis & Co. 
v. U. S. (C. C. A.) 255 F. 933, 935. 

I NSEC U R E. "Insecure" means unsafe and 
dangerous. Sabol v. St. Louis Cooperage Co., 
313 Mo. 527, 282 S. W. 425, 430. 

I NSENS I B LE. In pleading. Unintelligible ; 
without sense or meaning, from the omission 
of material words, etc. Steph. PI. 377. See 
Union Sewer Pipe Co. v. Olso:q., 82 Minn. 187, 
84 N. W. 756. 

I NSETENA. In old records. An in ditch ; an 
interior ditch ; one made within another, for 
greater security. Spelman. 

I NS I D IATORES V I ARUM.  Lat. Highway
men ; persons who lie in wait in order to com
mit some felony or other misdemeanor. 

I NS I G N IA. Ensigns or a1'ms ; distinctive 
marks ; badges ; in,dioia, ; characteristics. 

I NS I L I AR I US. - An evil counsellor. Cowell. 

I NS I L I U M .  Evil advice or counsel. Cowell. 

I NS I M U L. Lat. Together ; jointly. Townsh. 

I NSC R I B E R E. Lat. In the civil law. To 
PI. 44. 

subscribe an accusation. To bind one's self, 
in case of failure to prove an accusation, 
to suffer the same punishment which the ac
cused would have suffered had he been proved 
guilty. Calvin. 

I NSC R I PT I O. Lat. In the civil law. A writ
ten accusation in which the accuser under
takes to suffer the punishment appropriate 
to the offense charged, if the accused is able 
to clear himself of the accusation. Oalvin ; 
Cod. 9, 1, 10 ; Id. 9, 2, 16, 17. 

I NSCR I PT I ON.  

In  Evidenoe 

Anything written or engraved upon a me
tallic or other solid substance, intended for 
great durability ; as upon a tombstone, pillar, 
tablet, medal, ring, etc. 

I n  Civil Law 

An engagement which a person who 
makes a solemn accusation of a crime against 
another enters into that he will suffer the 
same punishment, if he has accused the other 
falsely, which would have been inflicted upon 
him had he been guilty. Code, 9. 1. 10 ; 9. 2. 
16 and. 17. -

I n  Modern Civil Law 

I NS I M U L  C O M P UTASSENT. They account
ed together. The name of the count in a8-
81.('mp8it upon an account stated ; it being 
averred that the parties had settled their ac
counts together, and defendant engaged to 
pay plaintiff the balance. Fraley v. Bispham, 
10 Pa. �25, 51 Am. Dec. 486 ; Loventhal v. Mor
ris, -103 Ala. 332, 15 So. 672. 

I NS I M U L  T EN U I T. One species of the writ 
of formed on brought against a stranger by a 
coparcener on the possession of the ancestor, 
etc. Jacob. 

I NS I N UA C I O N. In Spanish law. The pre
sentation of a public document to a competent 
judge, in order to obtain his approbation and 
sanction of the same, and thereby give it ju
dicial authenticity. Escriche. 

I NS I N UARE. Lat. In the civil law. To put 
into ; to deposit a writing in court, answering 
nearly to the modern expression "to file." Si 
non mandatum actiB insinuatum est, if the 
power or - authority be not deposited among 
the records of the court. Inst. 4, 11, 3. 

To declare or acknowledge before a judi
eial officer ; to give an act an official form. 

I NS I N UAT I O. Lat. In old English law. 
Information or suggestion. Em in8inuatione, 

The entry of a mortgage, lien, or other 
on the information. Reg. Jud. 25, 50. 

document at large in a book of public records ; 
corresponding to ''recordirig'' or "r�gistra- I NS I N UAT I O N. In the eivil law. The tran
tion." Scription of an act on the public registers lik� 
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our recording of deeds. It was not necessary 
in any other alienation but that appropriated 
to the purpose of donation. Inst. 2, 7, 2. 

I N S I N UAT I O N  OF A W I L L. In the civil law. 
The first production of a will, or the leaving 
it with the registrar, in order to its probate. 
Cowell ; Blount. 

I NSOLATI O N.  In medical jurisprudence. 
Sunstroke or heat-stroke ; heat prostration. 

I NS O LV E N CY. The condition of a person 
who is insolvent ; inability to pay one's debts ; 
lack of means to pay one's debts. Such a rel
ative condition of a man's assets and liabili
ties that the former, if all made immediately 
available, would not be sufficient to discharge 
the latter. Or the condition of a person who 
is unable to pay his debts as they fall due, or 
in the usual course of trade and business. 
See Dewey v. St. Albans Trust Co., 56 Vt. 475, 
48 Am. Rep. 803 ; Toof v. Martin, 13 Wall. 47, 
20 L. Ed. 481 ; Miller v. Southern Land & 
Lumber Co., 53 S. C. 364, 31 S. E. 281 ; Leitch 
v. Hollister, 4 N. Y. 215 ; Silver Valley Mining 
Co. v. North Carolina Smelting Co., 119 N. C. 
'417, 25 S. E. 954 ; French v. Andrews, 81 Hun, 
272, 30 N. Y. Supp. 796 ; Appeal of Bowersox, 
100 Pa. 438, 45 Am. Rep. 387 ; Van Riper v. 
Poppenhausen, 43 N. Y. 75 ; Phipps v. Hard
ing, 70 F. 470, 17 C. C. A. 203, 30 L. R. A. 513 ; 
Shone v. Lucas, 3 Dowl. & R. 218 ; Herrick v. 
Borst, 4 Hill (N. Y.) 652 ; Atwater v. Ameri
can Exch. Nat. Bank, 152 Ill. 605, 38 N. E. 
1017 ; Ruggles v. Cannedy, 127 Cal. 290, 53 P. 
916, 46 L. R. A. 371 ; O'Bryan v. State, 197 N. 
W. 609, 610, 111 Neb. 733 ; National Exch. 
Bank v. Simpson, 78 W. Va. 309, 88 S. E. 1088, 
1090 ; Frank v. Stearns, 111 Neb. 101, 195 N. 
W. 94:9, 951. 

Independent of statute, it may generally 
be said that insolvency, when applied to a per
son, firm, or corporation engaged in trade, 
means inability to pay debts as they become 
due in the usual course of business. Parker 
v. First Nat. Bank, 96 Oklo 70, 220 P. 39 ; 
Bushman V. Bushman, 311 Mo. 551, 279 S. W. 
122, 126 ; Manning V. Middle States Oil Cor
poration,, 15 Del. Ch. 321, 137 A. 79, 81 ; Steele 
v. Allen, 240 Mass. 394, 134 N. E. 401, 402, 20 
A. L. R. 1203 ; Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 139 P; 285, 287 ; Woodman 
V. Butterfield, 116 Me. 241, 101 A. 25, 29. 

The mere fact that a corporation or an in
dividual is unable to pay its debts upon a 
particular day does not constitute "insolven- , 
cy." Wiggins CO. Y. McMinnville Motor Car 

. Co., 111 Or. 123, 225 P. 314, 317, and a bank 
is not "insolvent" if its assets are sufficient 
to meet its obligations within a reasonable 
time, although it did not have cash sufficient 
for its daily needs. Dunlap V. Seattle Nat. 
Bank, 161 P. 364, 368, 93 Wash. 568. 

A man may be fully able to pay his debts, 
if he will, and yet in the eye of the law he is 
insolvent, if his property is so situated that 
it cannot be reached by process of law, and 

' subjected, without his consent, to the pay-
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ment of his debts. Pelham v. Chattahoochee 
Grocery Co., 156 Ala. 500, 47 So. 172. 

Under Bankr. Act July 1, 1898, c. 541, § 1, 
ci. 15, 30 Stat. 545 (11 USCA § 1), and section 
3a, d. 4, as amended by Act Feb. 5, 1903, c. 
487, § 2, 32 Stat. 797 (11 USCA § 21) , a person 
shall be deemed insolvent within the provi
sions of the act whenever the aggregate of his 
property shall not at a fair valuation be suffi
cient in amount to pay his debts. In re Wm. 
S. Butler Co. (C. C. A.) 207 F. 705, 709 ; Ander
son v. Myers (C. C. A.) 296 F. 101, 103 ; Moun
tain 'States Power Co. v. A. L. Jordan Lumber 
Co. (C. C. A.) 293 F. 502, 507. 

As to the distinction between bankruptcy 
and insolvency, see Bankruptcy. 

-I nsolvency laws. Insolvency laws are gen
erally statutory provisions by which the prop
erty of the debtor is surrendered for his 
debts ; and upon this condition, and the as
sent of a certain proportion of his creditors, 
he is discharged from all further liabilities ; 
Bartlet v. Prince, 9 Mass. 431 ; Otis v. War
ren, 16 Mass. 53 ; 2 Kent 321 ; Ingr. Insolv. 
9. Insolvency, according to some of the state 
statutes, may be of two kinds, voluntary and 
involuntary. Vol1mtary insolvency is the case 
in which the debtor institutes the proceed
ings, and is desirous of availing himself of 
the insolvent laws, and petitions for that pur
pose whereas involuntary insolvency is where 
the proceedings are instituted by the creditors 
in invitum, and so the debtor forced into in
solvency. 

-I nsolvency fund. In English law. A fund, 
consisting of moneys and securities, which, at 
the time of the passing of the bankruptcy act, 
1861, stood, in the Bank of England, to the 
credit of the commissioners of the insolvent 
debtors' court, and was, by the twenty-sixth 
section of that act, directed to be carried by 
the bank to the account of the accountant in 
bankruptcy. Provision has now been made 
for its transfer to the commissioners for the 
reduction of the national debt. Robs., Bankr. 
20, 56. 

-O pen i nsolve ncy. The condition of one who 
has no property, within the reach of the law, 
applicable to the payment of any debt. Har
desty v. Kinworthy, 8 Blackf. (Ind.) 305 ; Som
erby v. Brown, 73 Ind. 356. 

I NS O LV ENT. (Lat. in, privative, solvo, to 
pay). The condition of a person who is un
able to pay his debts. 2 Bla. Com. 285, 471 ; 
Brouwer v. Harbeck, 9 N. Y. 589. 

One who cannot or does not pay ; one who 
is unable to pay his debts ; one who is not 
solvent ; one who has not means or property 
sufficient to pay his debts: See insolvency. 

One who is unable to pay commercial paper 
in the due course of business. Warren v. Nat. 
Bank, 10 Blatchf. 493, Fed. Cas. No. 17,202 ; 
Clarke v. Mott, 4 Cal. Unrep. Cas. 80, 33 P. 
884. 
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Other definit ions 
One who is unable to pay his debts as they fall 

d ue in the usual course of trade or business ; 2 
Kent 389- ; 1 M. & S. 338 ; Lee v. Kilbourn, 3 Gray 
(Mass.) 600 ; Mitchell v. Bradstreet Co. , 116 Mo. 
226, 22 S. W. 358, 724, 20 L. R. A. 138, 38 Am. St. 
Rep. 592 ; although his assets in value exceed the 
amount of his liability ; In re Ramazzina, 110 Cal. 
488, 42 P. 970 ; or the embarrass meat is only tempo
rary ; Langham v. Lanier, 7 Tex. Civ. App. 4, 26 
S. W. 255 ; but it is held that mere inability to pay 
debts promptly as they mature is not conclusive ; 
Mensing v. Atchison ('fex. Civ. App.) 26 S. W. 509 ; 
and that one who has sufficient property subject to 
legal process to satisfy all legal demands is not in
solvent ; Smith v. Collins, 94 Ala. 3!}4-, 10 South. 334. 
A corporation is insolvent when its assets are in
sufficient for the payment of its debts, and it has 
ceased to do !:msiness, or has taken, or is in the act 
of taking, a step which will practically incapaci
tate it from conducting the corporate enterprise with 
reasonable prospect of success, or its embarrass
ments are such that early suspension and failure 
must ensue ; Corey v. Wadsworth, 99 Ala. 68, 11 
So. 350, 23 L. R. A. 618, 42 Am. St. Rep. 29. A bank 
is insolvent when the cash value of its assets real
izable in a reasonable time is not equal to its lia
bilities exclusive of stock liabilities ; Ellis v. State, 
138 Wis. 513, 119 N. W. 1110, 20 L. R. A. (N. S.) 444, 
131 Am. St. Rep. 1022. 

I NSOLVENT LAW. See Insolvency Laws. 

I NSPECT. To look, to view or oversee for the 
purpose of ascertaining the quality or condi
tion of the thing. U. S. v. A. Bentley & Sons 
Co. (D. C.) 293 F. 229, 239. 

I NSPECTATOR. A prosecutor or adversary. 

INSPECTI ON.  "Inspection" means more 
than perusal, and means a critical examina
tion, dose or careful scrutiny, a strict or pry
ing examination, or an investigation. In re 
Becker, 192 N. Y. S. 754, 756, 200 App. Div. 
178. 

The examination or testing of food, fluids, 
or other articles made subject by law to such 
examination, to ascertain their fitness for use 
or commerce. People v. Compagnie Generale 
Transatlantique (C. C.) 10 F. 361 ; Id., 107 U. 
S. 59, 2 S. Ct. 87, 27 L. Ed. 383 ; Turner v. 
Maryland, 107 U. S. 38, 2 S. Ct. 44, 27 L. Ed. 
370. 

The examination by a private person of pub
lic records and documents ; or of the books 
and papers of his opponent in an action, for 
the purpose of better preparing his own case 
for trial. 

Reasonable I nspection 

A "reasonable inspection," as relates to 
d"llty of employer to provide employ� with 
proper instrumentalities with which to work, 
does not m�an such an inspection as would 
necessarily or infallibly disclose a defect if 
one existed, but only such inspection as rea
sonably prudent man, in the exercise of ordi
nary care, would make. Alabama & V. R. 
Co; v. Fountain, 145 Miss. 515, 111 So. 153, 
154. 
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I NSPECT I O N  LAWS. Laws authorizing and 
directing the inspection and examination of 
various kinds of merchandise intended for 
sale, especially food, with a view to ascertain
ing its fitness for use, and excluding unwhole
some or unmarketable goods from sale, and 
directing the appointment of official inspec
tors for that purpose. See Const. U. S. art. 
1, § 10, d. 2 ;  Story, Con st. § 1017, et seq. 
Gibbons v. Ogden, 9 Wheat. 202, 6 L. Ed. 23 ; 
Clintsman v. Northrop, 8 Cow. (N. Y.) 45 ; 
Patapsco Guano Co. v. Board of Agriculture, 
171 U. S. 3-45, 18 Sup. Ct. 862, 41 L. Ed. 191 ; 
Turner v. State, 55 Md. 263. 

I NSPECT I O N  O F  D O C U M ENTS. This 
phrase refers to the right of a party, in a 
civil action, to inspect and make copies of 
documents which are essential or material to 
the maintenance of his cause, and which are 
either in the custody of an officer of the law 
or in the possession of the adverse party. 

I NS P ECT I O N, T R I AL BY. A mode of trial 
formerly in use in England, by which the 
judges of a court decided a point in dispute, 
upon the testimony of their own senses, with
out the intervention of a jury. This took 
place in cases where the fact upon which is
sue was taken must, from its nature, be evi
dent to the court from ocular demonstration, 
or other irrefragable proof ; and was adopted 
for the greater expedition of a cause. 3 Bl. 
Comm. 331. 

I NSP ECTO R. The name given to certain offi
cers whose duties are to examine and inspect 
things over which they have jurisdiction. 

Officers whose duty it is to examine the 
quality of certain articles of merchandise, 
food, weights and measures, etc. 

I NSPECTO RSH I P, D E E D  O F. In English 
law. An instrument entered into between 
an insolvent debtor and his creditors, apPOint
ing one or more persons to inspect and over
see the winding up of such insolvent's affairs 
on behalf of the creditors. 

I NS P EX I M US (Lat.). We have seen. A word 
sometimes used in letters patent, reciting a 
grant, ins'peximu8 such former grant, and so 
reciting it verbatim ; it then grants such fur
ther privileges as are thought convenient. 5 
Co. 54. 

I NSTALL. To place in a seat, give a place 
to, to set, place, or instate in an office, rank, 
or order, etc. State ex reI. Slattery v� Raupp, 
3.()3 Mo. 684, 263 S. W. 834, 835. 

I NSTALLAT I O N .  The ceremony of induct
ing or investing with any charge, office, or 
rank, as the placing a bishop into his see, a 
dean or ,prebendary into his stall or seat, or &. 
knight into his order. Wharton. 

The act by which an officer is put in public 
possession of the place he is to fill. The pres· 
ident -of tbe United ·States, or a govern.o:r, 1& 



985 
installed futo office, by 'being sworn agreea'bly 
to the constitution and laws. 

. 

Installa tion of machine,ry means to place 
in position where it will reasonably accom
plish purposes for which it is set up. Long 
v. Ulmer Machinery Co., 77 Cal. App. 66, 246 
P. 113, 116. 

I NSTALLM ENTS. Different portions of the 
same debt payable at different successive pe
riods as agreed. Brown. 

I NSTA N C E. 

I n  P leading and Practice 

Solicitation, properly of an earnest or ur
gent kind. An act is often said to be done 
at a party's "special instance and request." 
Miller v. Mutual Grocery Co., 2.14 Ala. 62, 100 
So. 396. 

" Instance" does not imply the same degree 
of obligation to obey as does "command." 
Feore v. Trammel, 213 Ala. 293, 104 So. 808, 
813. 

I n the Civi l  and Frenoh Law 

A general term, designating all sorts of ac
tions and judicial demands. Dig. 44, 7, 58. 

I n Ecclesiastical Law 

Causes of instanoe are those proceeded in at 
the solicitation of some party, as opposed to 

I nstans est flnls unius temporis e'l prinoipium 
alterius. An instant is the end of one time and 

the beginning of another. Co. Litt. 185. 

I NSTANT. Present, current, as instant case. 
Webster, Diet. 

I NSTANTAN EO US. All "instantaneous" 
crime is one which is fully consummated or 
completed in and by a single 'act (such as arson 
or murder) as distinguished from one which 
involves a series or repetition of acts. See 
U. S. v. pwen (D. C.) 32 Fed. 537. 

A death resulting within a few moments from a 
continuing injury is "instantaneous" within a stat
ute respecting right of action for death. Reach v. 
City of St. Joseph, 1.92 Mich. 296, 158 N. W. 1045, 1046. 

, 
I NSTA NTER. Immediately ; instantly ; 
forthwith ; without delay. Trial instanter 
was had where a prisoner between attainder 
and execution pleaded that he was not the 
same who was attainted. 

'When a party is ordered to plead instanter, 
he must plead the 'same day. The term is 
usually understood to mean within twenty
four hours. Rex v. Johnson, 6 East, 583 ; 
Smith v. Little, 53 Ill. App. 160 ; State v. 
Clevenger, 20 Mo. App. 627 ; Fentress v. 
State, 16 Tex. App. 83 ;  Champlin v. Champ
lin, 2 Edw. Ch. (N. Y.) 329. 

causes of office, which run in the name of the I NSTAN T LY. Immediately ; directly ; with-
judge. Hallifax, Civil Law, p. 156. out delay ; at once. 

I n  Scotoh Law 

That which may ·be insisted on at one diet 
or course of probation. Wharton. 

I NSTAN CE CO U RT. In English law. That 
division or department of the court of admir
alty wbich exercises all the ordinary admiral
ty jurisdiction, with the single exception of 
prize cases, the latter belonging to the branch 
called the "Prize Court." The term is some
times used in American law for purposes of 
explanation, but has no proper application to 
admiralty courts in the United States, where 
the powers of both instance and prize courts 
are conferred without any distinction. 3 
Kent, Comm. 355, 378 ; The Betsey, 3 Dall. 
6, 1 L. Ed. 485 ; The Emulous, 1 Gall. 563, 
Fed. Oas. No. 4,479. 

I N'STANC I A. In Spanish law. The institu
tion and prosecution of a suit from its ' com
mencement until definitive judgment. The 
first instance, "primera instancia," is the 
prosecution of the suit before the judge com
petent to take cognizance of it at its incep
tion ; the second instance, "secunda instan
cia," is the exercise of the same action before 
the court of appellate jurisdiction ; and the 
third instance, "tercera instanoia," is the 
prosecution of the same suit, either by an 
application of revision before the appellate 
tribunal that has already decided the cause, 
or before some higher tribunal, having juris
diction of the same. Escriche. 

I NSTAR. Lat. Likeness ; the likeness, size, 
or equivalent of a thing. Instar dentium, like 
teeth. 2 Bl. Comm. 295. Instar omnium, 
equivalent or tantamount to all. Id. 146 ; 3 
Bl. Comm. 231. 

I NSTA U R U M .  In old English deeds. A stock 
or store of cattle, and other things ; the whole 
stock upon a farm, including cattle, wagons, 
plows, and all other implements of husbandry. 
1 Mon. Angl. 548b ; Fleta, lib. 2, c. 72, § 7. 
Terra instaUtrata, land ready stocked. 

I NST I GAT I O N. Incitation ; urging ; solicita
tion. The act by which one incites another 
to do something, as to commit some crime or 
to commence a suit. State v. Fraker, 148 Mo. 
143, 49' S. W. 1017. 

I NST I RPARE. To plant or establish. 

I NST I TO R. Lat. In the civil law. A clerk 
in a store ; an agent. 

I NST I TO R I A  ACT I O. Lat. In the civil law. 
The name of an a'ction given to those who 
had contracted with an institor (q. v.) to com
pel the principal to performance. lnst. 4, 7, 
2 ; Dig. 14, 3, 1 ;  Story, Ag. § 426. 

I NST I TO R I AL POWER. The charge given to 
a clerk to manage a '  shop or store. 1 Bell, 
Comm. 500, 507. 

I NST I TUTE, '1Z. To inaugurate or commence ; 
as to institute an action. Com. v. Duane, 1 
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Binn. (Pa.) .608, 2 Am. Dec. 497 ;  Franks T. 
Chapman, 61 Tex. 580 ; Post v. U. S., 161 
U. S. 583, 16 Sup. Ct. 611, 40 L. Ed. 816 ; 
Ballard v. Cash, 191 Ky. 312, 230 ·S. W. 48, 
49 ; Latham v. Latham, 178 N. O. 12, 100 S .  
E.  131, 132. 

To set up, to 't>riginate, to introduce. 
Brown v. City of Portland, 97 Or. 600, 190 
P. 722, 724. 

To nominate, constitute, or appoint ; as to 
institute an heir by testament. Dig. 28, 5, 
65. 

I NST I T UTE, n. 

I n the Civil Law 

A person named in the will as heir, but 
with a direction that he shall pass over the 
estate to another designated person, called 
the "substitute." 

I n  Scotch Law 

The person to whom an estate is first giv
en by destination or limitation ; the others, 
or the. heirs of tailzie, are called "substi
tutes." 

I NST IT UTES. A name sometimes given to 
text-books containing the elementary prin
ciples of jurisprudence, arranged in an or
(lerly and systematic manner. For example, 
the Institutes of Justinian, of Gaius, of Lord 
Coke. 

-I nstitutes of Gaius. An elementary work of 
the Roman jurist Gaius ; important as hav
ing formed the foundation of the Institutes 
of Justinian, (q. v.) These Institutes were 
discovered by Niebuhr in 1816, in a oodea: ".e-
8oriptu8 of the library of the cathedral chap
ter at Verona, and were first publisped at 
Berlin in 1820. Two editions have since ap
peared. Mackeld. Rom. Law, § 54. 

-Institutes of J u stin ian. One of the four 
component parts or principal diviSions of the 
Oorpu.� Juris Oivilis, being an elementary 
treatise on the Roman law, in four books. 
This work was compiled from earlier 
sources, (resting principally on the Institutes 
of Gaius,) by a commission composed of 
Tribonian and two others, by command and 
under direction of the emperor Justinian, and 
was first published November 21, A. D. 533. 

-I nstitutes of Lord Coke. The name of four 
volumes by Lord Coke, published A. D. 1628. 
The first is an extensive comment upon a 
treatise on tenures, compiled by Littleton, a 
judge of the common pleas, temp. Edward 
IV. This comment is a rich mine of valuable 
common-law learning, collected and heaped 
together from the ancient reports and Year 
Books, but greatly defective in method. It is 
usually cited by the name of "00. Litt.," or 
as "1 lnst." The second volume is a comment 
upon old acts of parliament, without system
atic order ; the third a more methodical trea-
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tlse on the pleas of the crown ; and the fourth 
an account of the several species of courts. 
These are cited as 2, 3, or 4 "Inst.," without 
any author's name. Wharton. 

-Theophi lus' I nstitutes. A paraphrase of 
Justinian, made, it is believed, soon after A. 
D. 533. This paraphrase maintained itself 
as a manual of law until the eighth or tenth 
century. This text was used in the time of 
Hexabiblos of Harmenipulus, the last of the 
Greek jurists. It is also conjectured that 
Theophilus was not the editor of his own 
paraphrase, but that it was drawn up by some 
of his pupils after his explanations and lec
tures, inasmuch as it contains certain bar
barous phrases, and the texts of the manu
scripts vary greatly from each other. 

I NST I T UT I O  H fE RE D I S. Lat. In Roman 
law. The appointment of the h .. a}res in the 
will. It corresponds very nearly to the nomi
nation of an executor in English law. With
out such an appointment the will was void at 
larw, but the prcetor (i. e., equity) would, un
der certain circumstances, carry out the in
tentions of the testator. Brown. 

I NST I T UT I O N .  The commencement or in
auguration of anything. The first establish
ment of a law, rule, rite, etc. Any custom, 
system, organization, etc., firmly estahlished. 
An elementary rule or principle. 

An establishment, specially one of public 
character or one affecting a community. 
State v. Clausen, 85 Wash. 260, 148 P. 28, 32, 
Ann. Cas. 1916B, 810. 

The term "institution" is sometimes used as de
scriptive of an establishment or place where the 
business or operations of a society or association 
is carried on ; at other times it is used to designate 
the organized body. Benjamin Rose Institute v. 
Myers. 92 Ohio St. 252, 110 N. E. 924, 926, 927, L. R. 
A. 1916D, 1170 ; Bartling v. Wait, 96 Neb. 532, 148 N. 
W. 507, 509. 

In Pr'actice 

The commencement of an acti{)n or prose
cution ; as, A. B. has instituted a suit against 
C. D. to recover damages for trespass. 

I n Pol itical Law 

A law, rite, ()T ceremony enjoined by au
thority as a permanent rule of conduct or 
of government. Webster. 

An organized society, established either by 
law or the auth{)rity of individuals, for pro
moting any object, public or social. D odge 
v. Williams, 46 Wis. 70, 1 N. W. 92, 50 N. W. 
1103 ; State v. Edmondson, 88 Ohio St� 625, 
106 N. E. 41, 44. 

A system or body of usages, laws, or regu
lati{)ns, of extensive and recurring operation, 
containing within itself an organism by which 
it effects its own independent action, contin
uance, and generally its own further develop
ment. Its object is  to generate, effect, regu
late, or sanction a suCcession of acts, trans
actions, or productions of a peculiar kind or 
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class. We' are likewise in the habit of call
ing single laws or usages "institutions," if 
their operation is of vital importance and 
vast scope, and if their continuance is in a 
high degree independent of any interfering 
power. Lieb. Civil Lib. 300. 

I n Corporation Law 

An organization or foundation, for the ex
ercise of some public purpose or function ; 
as an asylum or a university. By the term 
"institution" in this sense is to be under
stood an establishment or organization which 
is permanent in its nature, as distinguished 
from an enterprise or undertaking which is 
tra�sient and temporary. Humphries v. Lit
tle Sisters of the Poor, 29 Ohio St. 206 ; In
dianapolis v. Sturdevant, 24 Ind. 391. 

I n Ecclesiastical Law 

A kind of investiture of the spiritual part 
of the benefice, as induction is of the tem
poral ; for by institution the care of the 
souls of the parish is committed to the charge 
of the clerk. Brown. 

I n  C,ivil Law 

The appointment of an heir ; the act by 
which a testator nominates one or more per
sons to sU0Ceed- him in all his rights active 
and passive. Halifax, Anal. 39 ; Pothier, Tr. 
des Donations te8tamentGlire8, c. 2, s. 1, § 1 ;  
La Civ. Code, art. 1598 (Civ. Code, art. 16(5) ; 
Dig. 28. 5 ;  1, 1 ;  28. 6. 1, 2, § 4. 

I n  J u risprudence 

The plural form of this word ("institu
tions") is sometimes used as the equivalent 
of "institutes," to denote an elementary text
book of the law:. 

I n  General 

-Public I nstitution. One which is created and 
exists by law or public authority, e. g., an 
asylum, charity, college, university, school
house, etc. Henderson v. Shreveport Gas, 
Electric Light & Power Co., 134 La. 39, 63 So. 
616, 618, 51 L. R. A. (N. S.) 448. 

I NST I T UT I O N ES. Lat. Works containing 
the elements of any science ; institutions or 
institutes. One of Justinian's principal law 
collections, and a similar work of the Roman 
jurist Gaius, are so entitled. See Institutes. 

I NSTR lJ CT. To convey information as a cli
ent to an attorney, or as an attorney to a 
counsel ; to authorize one to appear as advo
cate ; to give a case in charge to the jury. 

I NST R U CT I O N. 

I n French Cri m inal Law 

The first process of a criminal prosecution. 
It includes the examination of the accused, 
the preliminary interrogation of witnesses, 
collateral investigations, the gathering of 
evidence, the reduction of the whole to or-

der, and the preparation 'Of a document con
taining a detailed statement of the case, to 
serve as a brief for the prosecuting officers, 
and to furnish 'material for the indictment. 

-Juges dl'instruction. In French law. Offi
cers subject to the procureur imperial or gen
teral, who receive in cases of criminal offepses 
the complaints of the parties injured, Stnd who 
summon and examine witnesses upon oath, 
and, after communication with the proCillreur 
imperiaZ, draw up the forms of accusation. 
They have also the right, subject to the ap
proval of the same superior officer, to admit 
the accused to bail. They are appointed for 
three years, but are re-eligi,ble for a further 
period of office. They are usually chosen 
from among the regular judges. Brawn. 

I n  Com mon Law 

Order given by a principal to his agent 
in relation to the business of his agency. 

I n  P ractice 

A detailed statement of the facts and 
circumstances constituting a cause of action 
made hy a client to his attorney for the pur
pose of enabling the latter to draw a pro-per 
declaration or procure it to be done by a 
pleader. 

I n Trial P ractice 

A -direction given by the judge to the jury 
con�erning the law of the case ; a statement 
made by the judge to the jury informing them 
of the la w applicable to the case in general 
or some aspect of it ; an exposition of the 
rules or principles of law applicable to the 
case or some branch or phase of it, which 
the jury are bound to accept and apply. 
Lehman v. Hawks, 121 Ind. 541, 23 N. E. 670 ; 
Boggs v. U. S., 10 Ok!. 424, 63 P. 969 ; Lawler 
v. McPheeters, 73 Ind. 579 ; Davis v. State, 
155 Ark. 245, 244 S. W. 750, 752 ; Hanson v. 
Kent & Purdy Paint Co., 36 Ok!. 583, 129 P. 7. 

The generally accepted meaning of the word 
instruction, when applied to courts, means a 
direction that is to be obeyed. State v. Down
ing, 23 Idaho, 540, 130 P. 461, 462. 

-Perem ptory instruction.  An instruction giv
en by a court to a jury which the latter must 
obey implicitly ; as an instruction to return 
a verdict for the defendant, or for the plain
tiff, as the case may be. 

I NSTR U M ENT. A written d(')cument ; a for
mal or legal document in writing, such as a 
contract, deed, will, bond, or lease. State v. 
Phillips, 157 Ind. 481, 62 N. E. 12 ; Cardenas 
v. Miller, 108 Cal. 250, 39 P. 783, 49 Am. St. 
Rep. 84 ;  Benson v. McMahon, 127 U. S. 4m, 
8 S. Ct. 1240, 32 L. Ed. 234 ; Abbott v. Camp
,bell, 69 Neb. 371, 95 N. W. 592. 

Anything reduced to writing, a document 
of a formal or solemn character, a writing 
given as a means of affording evid£>nce. 
Smith v. Smith (Ind. App.) 110 N. ·E. 1013, 
1014. 
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A document or writing which gives formal 
expression to a legal act or agreement, for 
the purpose of creating, securing, modifying, 

. or terminating a right ; a writing executed 
and delivered as the evidence of an act or 
agreement. 

In the law of evidence. Anything which 
mat be presented as evidence to the senses of 
the adjudicating tribunal. 1 Whart. Ev. § 
615. 

I NSTR U MENT OF APPEAL. The document 
by which an appeal is brought in an. English 
matrimonial cause from the president of the 
probate, divorce, and admiralty division to 
the full court. It is analogous to a petition. 
Browne, Div. 322. 

I NSTR U M ENT O F  EVI D ENCE.  Instru
ments of evidence are the media through 
which the evidence of facts, either disputed 
or required to be proved, is conveyed to the 
mind of a judicial tribunal ; and they com
prise persons and living "things as well as 
writings. Best, Ev. § 123, 1 vVhart. Ev. § 615. 

I NSTR U M ENT O F  SA IS I N E. An instru
ment in Scotland by which the delivery of 
"saisine" (i. e., seisin, or the feudal posses
sion of land) is attested. It is subscribed by 
a notary, in the presence of witnesses, and is 
executed in pursuance of a "precept of sa i
sine," whereby the "grantor of the deed" de
sires "any notaTY public to whom these 
presents may be presented" to give saisine 
to the intended grantee or grantees. It must 
be entered and recorded in the registers of 
saisines. Mozley & Whitley. 

I NSTR U M ENTA. Lat. That kind of evi. 
dence which consists of writings not under 
seal ; as court-I:olls, accounts, and the like. 
3 Co. Litt. 487. 

I NST R U M E NTAL Serviceable, helpful. 
Culp v. Browne (Tex. Civ. App.) 235 S. W. 
675, 678. 

I NSU BORD I NAT I O N.  "Insubordination" Is 
the state of being insubordinate ; disobedi
ence to constituted authority. United States 
v. Krafft (C. C. A.) 249 F. 919, 925, L. R. A. 
1918F, 402. 

Refusal to obey some order which a supe
rior officer is entitled to give and hav'e 
obeyed. Garvin v. Chambers, 195 Cal. 212, 
232 P. 696, 701 ; Sheehan v. Board of Police 
Com'rs of City and County of San Fran
cisco, 197 Cal. 70, 239 P. 844, 847. 

"Insubordination" by a servant imports a 
willful disregard of express or implied di
rections of the employer and refusal to obey 
reasonable orders. MacIntosh v. Abbot, 231 
Mass. 180, 120 N. E. 383. 

Insubordination is not synonymous with 
incompetency. Cafferty v. Southern ' Tier_ 
Pub. Co., 173 N. Y. S. 774, 186 App. Div. 136. 
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I NS UC I< E N  M U LT U R ES. A quantity of 
corn paid by those who are thirled to a mill. 
· See Thirlage. 

I NS U F F I C I ENCY. In equity pleading. The 
legal inadequacy of an answer in equity 
which does not fully and spe<!ifically reply 
to some one or more of the material allega
tions, charges, or interrogatories set forth 
in the bill. White v. Joy, 13 N. Y. 89 ; 
Houghton v. Townsend, 8 How. Prac. (N. Y.) 
446 ; Hill v. Fair Haven & W. R. Co., 75 
Conn. 177, 52 A. 72'5. 

I NSULA.  Lat. An island ; a house not 
connected with other houses, but separated 
by a surrounding space of ground. Calvin. 

I NS U LATE. To separate from conducting 
bodies by means of nonconductors, as to pre
vent the transfer of electricity or heat. 
Mauney v. Electric Const. Co., 210 Ala. 554, 
98 So. 874, 877 ; Terre Haute, !' & E. Trac
tion Co. v. Hayes, 195 Ind. 638, 145 N. E. 569, 
570. 

I NS U P E R. Lat. Moreover ; over and above. 
An old exchequer term, applied to a charge 

made upon a person in his account. Blount. 

I NSURABLE I NTEREST. Such a real and 
substantial interest in specific 'property as 
will prevent a contract to indemnify the per
son interested against its loss from being a 
mere wager policy. Mutual F. Ins. Co. v. 
,Vagner (Pa.) 7 A. 104 ; Insurance Co. v. 
Brooks, 131 Ala. 614, 30 So. 876 ; Berry v. 
Insurance Co., 132 N. Y. 49, 30 N. E. 254, 28 
Am. St. Rep. 548 ; Strong v. Insurance Co., 

. 10 Pick. (Mass.) 43, 20 Am. Dec. 507 ; Insur
ance Co. v. Winsmore, 124 Pa. 61, 16 A- 516. 

Such an interest as will make the loss of 
the property of pecuniary damage to the in

. sured ; a right, benefit, or advantage arising 
out of the property or dependent thereon, or 
any liability in respect thereof, or any rela
tion thereto or concern therein, of such a 
nature that it might be so affected by the 
contemplated peril as to directly damnify the 
insured. 2 Joyce, Ins. §§ 887, 888. German 
Ins. Co. v. Hyman, 34 Neb. 704, 52 N. W. 401, 
402 ; Getchell v. Mercantile & Manufactur
ers' !\Iut. Fire Ins. Co., 109 Me. 274, 83 A-
801, 802, 42 L. R. A. (N. S.) 135, Ann. Cas. 
1913E, 738 ; Plum Trees Lime Co. v. Keeler, 
92 Conn. 1, 101 A. 509, 511, Ann. Cas. 1918E, 
831 ; Banner Laundry Co. v. Great Eastern 
Casualty Co., 148 Minn. 29, 180 N. W. 997, 
999 ; Tischendorf v. Lynn l\Iut. Fire Ins. Co., 
190 Wis. 33, 208 N. W. 917, 919, 45 A. L. R. 
856. 

Every interest In property, or any relation there- . 
to, or liability in respect thereof, of such a nature 

that a contemplated peril might directly damnify 

the Insured, Is an insurable interest. Civil Code 

Cal. § 2546 ; Rev. Colles N. D. 1899, § 4450 (Comp. 

Laws 1913, § 6466) ; Civ. Code S. D. 1903. § 1802 (Rev. 

Code 1919, § 1374) ; Civ. Code }font. 1895, I 3400 �Rev. 
Codes 1921. I 8070}. . 
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In the case of Ufe instlrance, a reasonable 

expectation of pecuniary benefit from the con
tinued life of another ; also, a reasona'ble 
ground, founded upon the relation of the par
ties to each other, either '!)eCuniary or of 
blood or affinity, to expect some benefit or ad
vantage from the continuance of the life of 
the assured. Insurance Co. 'V. S'chaefer, 94 
U. S. 460, 24 L. Ed. 25i ; Warnock v. DaviS, 
104 U. S. 779, 26 L. Ed. 924 ; Rombach v. 
In�urance Co., 3:5 113.. Ann. 234, 48 Am. Rep. 
239 ; State v. Willett, 171 Ind. 296, 86 N. E. 
68, 71, 23 L. R. A. (N. S.) 1 97 : Brett v. War
nick, 44 Or. 511, 75 P. 1061, 1064, 102 Am. St. 
Rep. 6�9 : First Na t. Bank of I;ockney v. 
Livesay (Tex.) 37 S.W.(2d) 765, 7G7 ; Nation
al Life & Accident Ins. Co. v. Ball, 157 Miss. 
163, 1 27 So. 268 : Colgrove v. Lowe, 343 Ill. 
360, 175 N. E. 569, 572. 

I NSU RAN CE. A contract whereby, for a 
stipulated consideration, one party unner
takes to compensate the other for loss on a 
specified subject by specified perils. The par
ty agreeing to make the compensation is 
usually called the "insurer" or "underwrit
er ;" the other, the "insured" or "assured ;" 
the agreed consideration, the "premium ;" 
the written contract, a "policy ;" the events 
insured against, "risks" or "perils ; '" and the 
subject, right, or interest to be protected, the 
"insurable interest." 1 Phil. Ins. §§ 1-5. 

Insurance is a contract whereby one un
dertakes to indemnify another against loss, 
damage, or liability arising from an unknown 
or contingent event. Civil Code, Cal. § 2527 ; 
Civil Code, Dak. § 1474 (Comp. Laws 1913, 
N. D. § 6458 ; Rev. Code 1919, S.  D. § 136-5). 
See People v. Rose, 174 Ill. 310, 51 N. E. 246, 
44 L. R. A. 124 ; Barnes v. People, 168 Ill. 
425, 48 N. E. 91 ; Com. v. Wetherbee; 105 
Mass. 160 ; State v. Vigilant Ins. 00., 30 Kan. 
585, 2 P. 840 ; Com. v. Provident Bicycle 
Ass'n, 178 Pa. 636, 36 A. 197, 36 L. R. A. 589 ; 
Com. v. Equitable Ben. Ass'n, 137 Pa. 412, 18 
A. 1112 ; Tyler v.  New Amsterdam F. Ins. Co., 
4 Roh. (N. Y.) 155 ; Commonwealth v. Metro
politan Life Ins. Co., 254 Pa. 510, 98 A. 1072, 
1073. 

Class·ificatlon 

-Aocid�nt Insurance is that form of insurance 
which undertakes to indemnify the assured 
against expense, loss of time, and suffering 
resulting from accidents causing him physi
cal injury, usually by payment at a fixed rate 
per week while the consequent disability lasts, 
and sometimes including the payment of a 
fixed sum to his heirs in case of his death by 
accident within the term of the policy. See 
Employers' Liability Assur. Corp. v. Merrill, 
155 Mass. 404, 29 N. E. 529. 

-Bu rg lary insurance. Insurance against loss 
of property by the depredations of burglars 
and thieves. 

-

-Casualty insurance. This term is generally 
used as equivalent to "accident" insurance. 

See state v. Fe.deral Inv. Co., 48 Minn. 110, 
50 N. W. 1028. But in some states it means 
insurance against accidental injuries to prop
erty, as distinguished from accidents result
ing in bodily injury or death. See Employ
ers' Liability Assur. Corp. v. Merrill, 155 
Mass. 404, 29 N. E. 529. 

-Commercial insurance is a term applied to 
indemnity agreements, in the form of insur
ance bonds or policies, whereby parties to 
commercial contracts are to a designated ex
tent guarantied against loss by reason of a 
breach of contractual obligations on the part 
of the other contracting party ; to this class 
belong policies of contract credit and title 
insurance. Cowles v. Guaranty Co., 32 Wash. 
120, 72 Pac. 1032, 98 Am. St. Rep. 838. 

�E m ployers' insurance. Employers' insnr-' 
ance policies are of two sorts, the "liability" 
contract, which obligates the insurer to pay 
the loss without first requiring that the as
sured do so, and the "indemnity" contract, 
which obligates the insurer to reimburse only 
after the employer has paid the debt to the 
injured employee. Davies v. Maryland Cas
ualty Co., 154 P. 1116, 1117, 89 Wash. 571, L. 
R. A. 1916D, 395, 398. 

-E m ployer's l iability insurance. In this form 
of insurance the risk insured against is the 
liability of the assured to make compensa
tion or pay damages for an accident, injury, 
or death occurring to a servant or other em
ployee in the course of his employment, either 
at common law or under statutes imposing 
such liability on employers. 

-Fidelity insurance is that form of insurance 
in which the insurer undertakes to guaranty 
the fidelity of an officer, agent, or employee 
of the assured, or rather to indemnify the 
latter for losses caused by di shonesty or a 
want of fidelity on the part of such a person. 
See People v. Rose, 174 Ill. 310, 51 N. E. 246, 
44 L. R. A. 124. 

-Fire i nsurance. A contract of insurance by 
which the underwriter, in consideration of 
the premium, undertakes to indemnify the 
insured against all losses in his houses, build
ings, furniture, ships in port, or merchandise, 
by means of accidental fire happening with
in a prescribed period. 3 Kent, Comm. 370 ; 
Mutual L. Ins. Co. v. Allen, 138 Mass. 27, 52 
Am. Rep. 245 ; Durham v. Fire & Marine Ins. 
Co. (C. C.) 22 Fed. 470. 

-Fraternal insurance. The form of life or ac
cident insurance furnished by a fraternal ben
eficial association, consisting in the under
taking to pay to a member, or his heirs in case 
of death, a stipulated sum of money, out of 
funds raised for that purpose by the pay
ment of dues or assessments· 'by all the mem
bers of the associa tion. 

-Gua.ranty or fide.Jity insurance is a contract 
whereby one, for a consideration, agrees to 
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indemnify another against loss arising from 
the want of integrity or fidelity of employees 
and persons holding positions of trust, or em
bezzlements by them, or against the insolven
cy of debtors, losses in trade, loss by non-pay
ment of notes, or against breaches of contract. 
See People v. Rose, 174 Ill. 310, 51 N. E. 246, 
44 L. R. A. 124 : Cowles v. United States Fi
delity & Guaranty Co. ,  32 Wash. 120, 72 Pac. 
1032 : People v. Potts, 106 N. E. 524, 526. 264 
Ill. 522 ; Employers' Liability Assur. Corpo
ration v. Citizens' Nat. Bank of Peru, 151 N. 
E. 396, 399, 85 Ind. App. 169 ; O'Shea v. North 
American Hotel Co., 191 N. W. 321, 327, 109 
Neh. 317 ; John Church Co. v. JEtna Indem
nity Co., 80 S. E. 1093, 1095, 13 Ga. App. 826. 

- I ndustrial insurance. Small policies issued 
in consideration of weekly premium payments. 
Life & Casualty Ins. Co. v. King, 195 S. W. 
585, 588, 137 Tenn. 685. 

-Life insurance. That kind of insurance in 
which the risk contemplated is the death of 
a particular person ; upon which event (if it 
occurs within a prescribed term, or, accord
ing to the contract, whenever it occurs) the 
insurer engages to pay a stipulated sum to 
the legal representatives of such person, or 
to a third person having an insurable inter
est in the life of such person. 

-Live-stock insurance. Insurance upon the 
lives, health, and good condition of domestic 
animals of the useful kinds, such as horses 
and cows. 

-Marine insu rance. A contract whereby, for 
a consideration stipulated to be paid by one 
interested in a ship, freight, ' or cargo, sub
j ect to the risks of marine navigation, an
other undertakes to indemnify him against 
some or all of those risks during a certain 
period or voyage. 1 Phil. Ins. 1. A con
tract whereby one party, for a stipulated pre
mium, undertakes to indemnify the other 
against certain perils or sea-risks to which hi s 
ship. freight, and cargo, or some of them, may 
be exposed during a certain voyage, or a 
'fixed period of time. 3 Kent, Comm. 253. 
Marine insurance is an insurance against 
risks connected with navigation, to which a 
ship. carg:o. freig:htage, profits, or other in
surahle interest in movable property may be 
exposed during a certain voyage or a fixed 
Pf'riod of time. Civ. Code Cal. § 2655. A con
tract of marine insurance is one by which 
y person or corporation, for a stipulated pre
mium. insures another against losses occur
ring: by the casualties of the sea. Code Ga. 
1882, § 2824. (Civ. Code 1910, § 2515). 

-Old l ine life i",suranoe. Insurance on a level 
or flat rate plan where, for a fixed premium 
payable without condition at stated intervals, 
a certain sum is to be paid upon dea.th with
out condition. Mattero v. Central Life Ins. 
Co., 215 S. W. 750, 751., 202 Mo. App� 293 ; 
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McPike v. Supreme Ruling of the Fraternal 
Mystic Circle, 173 S. W. 71, 187 Mo. App. 679. 

-Plate-glass insu rance. Insurance against 
loss from the accidental breaking of plate
glass in windows, doors, show-cases, etc. 

-Steam boiler insurance. Insurance against 
the destruction of steam boilers by their ex
plosion, sometimes including indemnity 
against injuries to other property resulting 
from such" explosion. 

-Title insu rance. Insurance against loss or 
damage resulting from defects or failure of 
title to a particular parcel of realty, or from 
the enforcement of liens existing against it  
at the time of the insurance. This form of 
insurance is taken out by a purchaser of the 
property or one loaning money on mortgage. 
and is furnished by companies specially or
ganized for the purpose, and which keep com
plete sets of abstracts or duplicates of the

' 

records, employ expert title-examiners, and 
prepare conveyances and transfers of aU 
sorts. A "certificate of title" furnished by 
such a company is merely the formally ex
pressed professional opinion of the compa
ny's examiner that the title is complete and 
perfect (or otherwise, as stated) , and the com
pany is liable only for a want of care, skill, or 
diligence on the part of its examiner ; wh@re
as an "insurance of title" warrants the valid
ity of the title in any and aU events. It is not 
always easy to distinguish between such in
surance and a "guaranty of title" given by 
such a company, except that in the former 
case the maximum limit of liability is fixed 
by the policy, while in the latter case the 
undertaking is to make good any and all loss 
resulting from defect or failure of the title. 

-Torn ado insurance. Insurance against in
juries to crops, timber, houses, farm build
ings, and other property from the effects of 
tornadoes, hurricanes, and cyclones. 

O ther Com pouRd and D esoriptive Term s  

-Additional insu rance. T o  constitute prohib
ited "additional insurance" both policies must 
be on same subject-matter and on same in
terest theTein. Clower v. Fidelity-Phenix 
Fire Ins. Co. of New York, 220 Mo. App. 1112, 
296 S. W. 257, 260 ; Hackett v. Cash, 72 So. 
52, 54, 196 Ala. 403 ; Hurst Home Ins. Co. v. 
Deatley, 194 S. W. 910, 911, 175 Ky. 728, L. 
R. A. 1917E, 750. 

-Assessme·nt life, insu rance policy. A con
tract by which payments to insured are not 
unalterably fixed, but dependent on collection 
of assessments necessary to pay amounts in
sured, while an "Old-line policy" unalterably 
fixes premiums and definitely and unchange
ably fixes insurer's liability. Clark v. Metro
politan Life Ins. Co., 135 A. 357, 358, 126 
Me. 7. 
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--coneurreat Insurance. That which to any 
extent insures the same interest against the 
same casualty, at the same time, as the pri
mary insurance, on such terms that the in
surers would bear proportionately the loss 
happening within the provisions of both pol
icies. Rubber Co. v. Assur. Co., 64 N. J. Law, 
580, 46 A. 777 ; Corkery v. Insurance Co., 99 
Iowa, 382, 68 N. W. 792 ; Coffee Co. v. In
surance Co., 110 Iowa, 423, 81 N. W. 707, 80 
.Am. St. Rep. 311 ; McPherson Mercantile 
Co. v. Reliance Ins. Co. of Philadelphia, 101 
Kan. 522, 168 P. 323, 325 ; Globe & Rutgers 
Fire Ins. 00. v. Alaska-Portland Packers' 
Ass'n (C. O. A.) 205 F. 32, 34, 49 L. R. A. (N. 
S.) 374 ; Connecticut Fire Ins. 00. v. Union 
Mercantile Co., 161 Ky. 718, 171 S. W. 407, 
409 ; Camden Fire Ins. Ass'n v. Sutherland 
(Tex. Civ. App.) 278 S. W. 907, 914. 

-DoulJ.le insurance. See Double. 

-G,eneral and special insurance. In marine in-
surance a general insurance is effected when 
the perils insured against are such as the 

, law would imply from the nature of the con
tract considered in itself and supposing none 
to be speeified in the policy ; in the case of 
special insurance, further perils (in addition 
to implied perils) are expressed in the policy. 
Vandenheuvel v. United Ins. Co., 2 Johns. 
Cas. (N. Y.) 127. 

publish periodical statements of their busi
ness as furnished by them. 

-Insurance company. A corporation or as
sociation whose business is to make contracts 
of insurance. They are either mutual com
panies or stock companies. A "mutual" in
surance company is one whose fund fO'r the 
payment of losses consists not of capital sub
scribed or furnished by outside parties, but 
of premiums mutually contributed by 

'
the 

parties- insured, or in other words, one in 
which all persons immred become members 
of ' the association and contrib-ute either cash 
or assessable premi,:,-m notes, or both, to a 
common fund, O'1lt of which each is entitled 
to indemnity in case of loss. Mygatt v. In
surance C{)., 21 N. Y. 65 ;  Insurance Co. v. 
Roge, 21 How. 35. 16 L. Ed. 61 ; Given v. 
Rettew, 162 ,Pa. 638, 29 A. 703. A "stock" 
company is one organized according to the 
usual form of business corporations, having 
a capital stock divided into shares, which, 
with current income and accumulated sur
plus, constitutes the fund for the payment 
of losses, policy-holders paying fixed premi
ums and not being members of the associa
tion unless they also happen to be stockhold
ers. 

-I nsurance policy. See Policy. 

-Insuranoe p remiu m .  Tlhe consideration paid 
- I n surance adj uster. One undertaking to as- by insured to insurer for insurance protec-
certain and repDrt the actual loss to the tion. Alyea-Nichols Co. v. U. �. (D. O.) 12 

subject-matter of insurance due to the peril F.(2d) 998, 1005. See Premium. 
insured against. Laws Wash. 1911, p. 163, 
§ 2. 

-I nsuranoe agent. An agent employed by an 
insurance company to solicit risks and effect 
insurances. Agents of insurance companies 
are called "general agents" when clothed with 
the general oversight of the companies' busi
ness in a state or large section of country, 
and "local agents" when their functions are 
limited and confined to some particular lo
cality. See McKinney v. Alton, 41 Ill. App. 
512 ; State v. Accident Ass'n, 67 Wis. 624, 
31 N. W. 229 ; eiv. Oode Ga. 1895, § 2054 
(Oiv. Code 1910, § 2443). 

-I nsurance b roker. A broker through whose 
agency insurances are effected. 3 Kent, 
Comm. 260 ; Farber v. American AutomO'bile 
Ins. Co., 191 Mo. App. 307, 177 S. W. 675, 679 ; 
Rosedale Securities Co. v. Home Ins. Co. of 
New York, 120 Kan. 415, 243 P. 1023, 1024 ; 
State v. Geddes, 127 Md. 166, 96 A. 353. See 
Broker. 

- I nsurance co m m issioner. A public officer in 
several of the states, whose duty is to super
vise the business of insurance as conducted 
in the state by foreign and domestic com
panies, for the protection and benefit of pol
icy-holders, and especially to issue licenses, 
make periodical examinations into the condi
tion of such companies, or receive, file, and 

-M utual insu rance. That form of insurance 
in which each person insured becomes a mem
ber of the company, and the members recipro
cally engage to indemnify each other against 
losses, any loss being met by an assesRment 
laid upon all the members. A mutual life in
surance association is one in which thE:' in
dividual member is at once an insurer of his 
fellow members and in turn is immred hy 
them. Filley v. Ill inoiR Life Ins. Co., 93 Kan. 
193, 144 P. 257. 259, L. R. A. 1915D, 134. 

-Over-insu rance. Insurance effectf'd npon 
property, either in one or severa l compa n i!·R. 

to an amount which, sepa rately or in the 
aggregate, exceeds the actual value of tJhe 
property. 

-Reinsurance. Insurance of an insurer : a 
contract by which an insurer pro('u res a thi I'd 
person (usually another insurancE:' company) 
to insure him against loss or lia h i l ity hv 
reason of the original inRurance. Civ. 

'
Cod

'
e 

Cal. § 2646 ; Insurance Co. v. Insurance Co., 
38 Ohio St. 15, 43 Am. Rep. 413. 

-Specific insurance. That provided by a pol
icy under the terms of which the inRUranf'e 
in the event of loss is to be distributed among 
the several items of property. a spE'ci fic 
amount to each item. Wilson & Co. v. H a rt

ford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266, 
282. · 
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-Term insurance. Insurance for a fixed time. 
Gilley v. Missouri State Life Ins. Co., 116 
Tex. 43, 285 S. W. 807. Insurance covering 
only losses occurring before expiration of 
stated term. lEtna Oasualty & Surety 00. v. 
Commercial State Bank of Rantoul (D. O.) 13 
F.(2d) 474, 476. 

I NS U R E. To engage to indemnify a person 
agai�st pecuniary loss from specified perils. 
To act as an insurer. U. S. Fidelity & Guar
anty Co. v. Williams, 148 Md. 289; 129 A. 
660, 664. 

I NSU R ED. The person who obtains insur
ance on his property, or upon whose life an 
insurance is effected. Kierce v. Lumbermen's 
Ins. Co. of Philadelphia, 162 Minn. 277, 202' 
N. W. 730, 731 ; Healy v. Prudential Ins. Co. 
of America (Sup.) 140 N. Y. S. 505, 5,06 ;  
'l"'bompson v. Northwestern Mut. Life Ins. Co., 
161 Iowa, 446, 143 N. W. 518. 

I NSU R ER. The underwriter or insurance 
company 'With whom a contract of insurance 
is made. 

The person who undertakes to indemnify 
another by a contract of insurance is called 
the "insurer," and the person indemnified is 
called the "insured." Civil Code Cal. § 2538. 
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of the waste until one or more crops have 
been raised on it. Elton, Common. 277. 

I NTAN G I B L E  P R O P E RTY. Used chiefly in 
the law of taxation, this term means such 
property as has no intrinsic and marketable 
value, but is merely the representative or 
evidence of value, such as certificates of 
stock, bonds, promissory notes, and fran
chises. See Western Union Tel. Co. v. Nor
man (C. C.) 77 Fed. 26 ; In re Hanson's Es
tate, 119 Misc. 100, 19'5 N. Y. S. 255 ; Standard 
Oil Co. v. Howe (C. C. A.) 257 F. 481, 485 ; 
Appeal of Silberman, 105 Conn. 11}2, 134 A. 
778, 785 ; Moulton v. Long, 243 Mass. 129, 
137 N. E. 297, 298 ; Welch v; Oity of Boston, 
221 Mass. 155, 109 N. E. 174, Ann. Oas. 1917D, 
946 ;, Illinois Cent. R. R. Co. v. Carr, 302 Ill. 
172, 134 N. E. 138, 141 ; In re Zook's Estate, 
317 Mo. 986, 296 S. W'. 778, 779 ; People ex 
reI. Hanover Nat. Bank of City of New York 
v. Goldfogle, 23'4 N. Y. 345, 137 N. E. 611, 
612 ; City of Richmond v. Drewry-Hughes 
Co., 122 Va. 178, 00 S. E. 635 ; In re Boshart's 
Estate, 107 Misc. 697, 177 N. Y. S. 567, 573. 

I NTEGER. Lat. Whole ; untouched. Res 
integra means a question which is new and 
undecided. 2 Kent, Comm. 177. 

I NSU RG ENT. One who participates in an 
I NTEGR I TY. As occaSionally used in stat

insurrection ; one who opposes the execution 
utes prescribing the qualifications of public 

of law by force of arms, or who rises in officers, trustees, etc., this term means sound

revolt against the constituted authorities. 
ness of moral principle and character, as 
shown by one person dealing with others in 

A distinction is often taken between "insurgent" 
and "rebel," in this : that the former term is not 
neCessarily to be taken in a bad sense, inasmuch as 
an insurrection, though extralegal, may be just 
and timely in itself ; as where it i s  undertaken for 
the overthrow of tyranny or the refoI"IIl of gross 
abuses. According to Webster, an insurrection is 
an incipient or early stage of a rebellion. 

I NS U R R ECT I O N. A rebellion, or rising of 
citizens or subjects in resistance to their gov
ernment. See Insurgent. 

Insurrection shall consist in any combined 
resistance to the lawful authority of the state, 
with intent to the denial thereof, when the 
same is manifested, or intended to be mani
fested, by acts of violence. Code Ga. 1882, 
§ 4315 (Pen. Code 1910, § 55) . And see Al
legheny County v. Gibson, 90 Pa. 417, 3 5  Am. 
Rep. 670 ; Boon v. lEtna Ins. Co., 40 Conn. 
584 ; In re Oharge to Grand Jury (D. C.) 6,2 
Fed. 830. 

I NTAI{ ERS. In old English law. A kind of 

thieves inhabiting Redesdale, on the extreme 
northern border of England ; so called -be
cause they took in or received such 'booties 
of cattle and other things as their accom
plices, who were called "outparters," brought 
in to them from the borders of Scotland. 
Spelman ; Cowell 

' 

I NT AI<ES. Temporary inclosures made by 
customary tenants of a manor under a spe
cial custom authorizing them to inclose part, 

the making and performance of contracts, and 
fidelity and honesty in the discharge of 
trusts ; it is synonymous ,wtitth "probity," 
"honesty," and "uprightness." In re Bau
quier's Estate, 88 Cal. 302, 26 Pac. 178 ; In 
re Gordon's Estate," 142 Cal. 125, 7,5 Pac. 672. 

I NTELL I G I B I L I TY. In pleading. The state
ment of matters of fact directly (excluding 
the necessity of inference or argument to ar
rive at the meaning) and in 'Such appropriate 
terms, so arranged, as to be comprehensible 
by a person of common or ordinary under
standing. See Merrill v. Everett, 38 Conn. 
48 ;  Davis v. Trump, 43 W. Va. 191, 27 S. E. 
397, 64 Am. St. Rep. 849 ; Jennings v. State, 
7 Tex. App. 358 ; Ash v. Purnell (Com. Pl.) 
11 N. Y. Supp. 54. 

I NT E M P E RANCE. Habitual intempeTance 
is that degree of intemperance from the use 
of intoxicating drinks which disqualifies the 
person a great portion of the time from prop
erly attending to business, or which would 
reasonably inflict a course of great mental 
anguish upon an innocent party. Civ. Code 
Cal. § 106. And see Mowry v. Home L. Ins. 
Co., 9 R. I. 355 ; Zeigler v. Com. (Pa.) 14 AU. 
238 ; Tatum v. State, 63 Ala. 149 ; Elkins v. 
Buschner (Pa.) 16 Atl. 104 ; State v. Latham, 
174 Ala. 281, 61 So. 351 ; Deadwyler v. Grand 
Lodge K. P. of North America, South Amer
ica, Europe, ASia, Africa, and Australia, 131 
S. C. 335� 126 S. Eo ·. 437 ; State v. Pratt, 192 



t9S 

Ala. 118, 68 So. 255, 256, Ann. Oas� 1917D, 
990 ; .Hope v. The Maccabees, 91 N. J. Law, 
148, 102 A. 689, 691, 1 A. L. R. 455 ; Andrews 
v. United States Casualty Co., 154 Wis. 82, 
142 N. W. 487, 490. 

I NTEND. To design, resolve, purpose. To 
apply a rule of law in the nature of presump
tion ; to discern and follow the probabilities 
of like cases. 

I NTEN DANT. One who has the charge, man
agement, or direction of some office, depart
ment, or public business. 

Used in the constitutional and statutory 
law of some European governments to desig
nate 'a principal officer of state correspond
ing to the cabinet ministers or secretaries 
of the various departments of the United 
States government, as, "intendant of ma
rine," "intendant of finance." 

The term was also used in Alabama to des
ignate the chief executive officer .of a city or 
to\vn, having practically the same duties and 
functions as a mayor. See Const. Ala. loo1, 
§ 17'6 ; Intendant and Oouncil of Greensboro 
v. Mullins, 13 Ala. 3'41. 

INTEN'T'ION 

of the mInd or will towards a particular ob
ject. 

"Intent" expresses mental action at its most ad
vanced point, or as it actually accompanies an out

ward, corporal act which has been determined on. 
Intent shows the presence of win in the act which 
consummates a crime. It is the exercise of inteJl1-
gent will, the mind being fully aware of the na
ture and consequences of the act which is about to 
be done, and with such knowledge, and with full 
liberty of action, willing and electing to do it. Bur

rill, Circ. Elv. 284, and notes. 

-General intent. An intention, purpose, or 
design, either without specific plan or par
ticular object, or without reference to such 
plan or object. 

2. Meani n g ;  etc. 
Meaning ; purpose ; signification ; intend

ment ; applied to words or language. See 
Oertainty. 

-Co m m o n  intent. The natural sense given to 
words. 

I NT ENT I O .  Lat. 

I n  the Civil Law 

I NTENDED TO BE RECO R D ED. This The formal complaint or claim of a plaia-
tiff before the prretor. 

phrase is frequently used in conveyances, 
when reciting some other conveyance which I n  Old English Law 
has not yet ·been recorded, but which forms A count or declaration in a real action, a link in the chain of title. In Pennsylvania, (narratio.) Bract. lib. 4, tr. 2, c. 2 ;  Fleta, 
it has been construed to be a covenant, on lib. 4, c. 7 ;  Du Cange. 
the part of the grantor, to procure the deed 
to be recorded in a reasonable time. Penn I ntentio creca m ala. A blind or obscure mean
v. Preston, 2 Rawle (Pa.) 14. ing is bad or ineffectual. 2 BuIst. 179. Said 

I NT E N D E D  W I FE. Betrothed. Mace v. 
Grand Lodge, A. O. U. W. of Massachusetts, 
234 Mass. 299, 125 N. E. '569. 

I NTEN DENTE. In Spanish law. The im
mediate agent of the minister of finance, or 
the chief and principal director of the differ
ent branches of the revenue, appointed in the 
various departments in each of the provinces 
into which the Spanish monarchy is divided. 
Escriche. 

I NTEN DMENT O F  LAW. The true meaning, 
the correct understanding or intention of the 
law ; a presumption or inference made by the 
eourts. Co. Litt. 78. 

Common  I ntendment · 

The natural and usual sense ; the common 
meaning or understanding ; the plain mean
ing of any writing as apparent on its face 
without straining or distorting the construc
tiOn. 
I NTENT. 

I .  I n  Crim inal Law and the Law of Evidence 

Purpose ; formulated design ; a resolve to 
do or forbear a particular act ; aim ; deter
mination. In its literal sense, the stretching 
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of  a testator's intention. 

I nte1ntio inservire debet legi bus, non leges in
tentioni.  The intention [of a party] ought to 
be subservient to [or in accoi·dance with] the 
laws, not the laws to the intention. Co. Litt. 
314a, 314b. 

I ntentio m ea i m ponit  nomen operi meo. Hob. 
1�3. My intent gives a name to my act. 

I NTENT I ON.  Meaning ; will ; purpose ; de
Sign. "The intent'ion of the testator, to be 
collected from the whole will, is to govern, 
provided it be not unlawful or inconsistent 
with the rules of law." 4 Kent, Comm. 534. 

"Intention," when used with reference to the con
struction of wills ana other documents, means the 
sense and meaning of it, as gathered from the words 
used therein. Parol evidence is not ordinarily ad
missible to explain this. When used with reference 
to civil and criminal responsibility, a person who 
contemplates any result, as not unlikely to follow 
from a deliberate act of his own, may be said to 
intend that result, whether he desire it or not. 
Thus, if a man should, for a wager, discharge a 
gun among a multitude of people, and any should 
be killed, he would be deemed guilty of intending 
the death of such person ; for every man is pre
sumed to intend the natural consequence of his own 
actions. Intention Is ofte� confounded with motive, 
as when we sp,c.ak of a man's "good intentions." 
Mozley & Whitley. 
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I NTENT I O N E. A writ that lay against him 
who entered into lands after the death of a 
tenant in dower, or for life, etc., and held out 
to him in reversion or remainder. Fitzh. :!Sat. 
Brev. 203. 

I NTER. Lat. Among ; between. 

I NTER ALIA. Among other things. A term 
. anciently used in pleading, especially in recit
, ing statutes, where the whole statute was not 
set forth at length. Inter alia enactaturn fuit, 
among other things it was enacted. See 
Plowd. 65. 

I nter alias causas acquisitio nis, magna, celebris, 
, et famosa est causa do nation is. Among other 

methods of acquiring property, a great, much
used, and celebrated method is that of gift. 
Bract. fol. 11. 

, I NT E R  ALI OS. Between other persons ; be-
tween those who are strangers to a matter in 
question. 

I .. ter alios res gestas aliis non posse prrejudi
oiu m  facera srep'e co nstitutu m est. It haSi been 
often settled that things which took place be
tween other parties cannot prejudice. Code 7, 
60, 1, 2. 
'I NTER A P I CES J U R I S. Among the subtle
ties of the law. See Apex Juris. 

I nter arma silent leges. In time of war the 
laws are silent. Oicero, p1'O Milone. It ap
plies as between the state and its external 
enemies ; and also in cases of civil · disturb
ance where extrajudicial force may supersede 

, the ordinary process of law. Salmond, Juris
pro 641. 

I NTER B RACH IA.  Between her arms. 
Fleta, lib. 1, C. 35, §§ 1, 2. 

I NTER CIETEROS. Among others ; in a gen
eral clause ; not by name, (nominatim.) A 
term applied in the civil law to clauses of dis
inheritance in a will. Inst. 2, 13, 1 ;  Id. 2, 13, 
3. 

I NTER CAN E M  ET LUPUM.  (Lat. Between 
the dog and the wolf.) The twilight ; because 
then the dog seeks his rest, and the wolf his 
prey. 3 Inst. 63. 

I NTER CONJUGES. Between husband and 
wife. 

I NTER CO N J U N CTAS PE RSO NAS. Be
tween conjunct persons. By the act 1621, c. 
18, all conveyances or alienations between 
conjunct persons, unless granted for onerous 
causes, are declared, as in a question with 
creditors, to be null and of no avail. Con
junct persons are those standing in a certain 
degree of relationship to each other ; such, 
for example, as ' brothers, sisters, sons, uncles, 
'etc. These were formerly excluded as wit
nesses, on account . of their relationship ; but 
this, as a ground .of exclusion, has been abol
ished. " Tray. ,Lat. Max. 
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I NTER FAUCES TERRIE. (Between the 
, jaws of the land.) A term used to describe 
a roadstead or arm of the sea enclosed be
tween promontories or projecting headlands. 

I NT E R  PARES. Between peers ; between 
those who stand on a level or equality, as re
spects diligence, opportunity, responsibility, 
etc . 

I N TER PARTES. Between parties. Instru
ments in which two persons unite, each mak
ing conveyance to, or engagement with, the 
other, are called "papers inter partes." Smith 
v. Emery, 12 N. J. Law, 60. 

Judgment I nter Partes 

See Judgment in Personam. 

I NT E R  QUAT U O R  PA R I ET ES. Between 
four walls. Fleta, lib. 6, c. 55, § 4. 

I NTER REGA L I A. In English law. Among 
the things belonging to the sovereign. Among 
these are rights of salmon fishing, mines of 
gold and silver, forests, forfeitures, casual
ties of superiority, etc., which are called 
"regalia minora," and may be conveyed to a 
subject. The regalia majora include the sev
eral branches of the royal prerogative, which 
are inseparable from the person of the sov
ereign. Tray. Lat. Max. 

I NTER RUST I COS. Among the illiterate or 
unlearned. 

I NTER SE, I NTER SESE. Among them
selves. Story, Partn. § 405. 

I NTER V I R U M  ET U XOREM. Between hus
band and wife. 

I NTER V I VOS. Between the living ; from 
one living person to another. Where prop
erty passes by conveyance, the transaction is 
said to be inter vivos, to distinguish it from 
a case of succession or devise. So an ordinary 
gift from one person to another is called a 
"gift inter vivos," to distinguish it from a do
nation made in contemplation of death, (rnor
tis causa,.) 

I NTERCALA R E. Lat. In the civil law. To 
introduce or insert among or between others ; 
to introduce a day or month into the calendar ; 
to intercalate. Dig. 50, 16, 98, pro 

I NTERC E D E R E. Lat. In the civil law. To 
become bound for another's debt. 

I NTERCHANGEAB LY. By way of exchange 
or interchange. This term properly denotes 
the method of signing deeds, leases, contracts, 
etc., executed in duplicate, where each party 
signs the copy which he delivers to the other. 
Roosevelt v. Smith, 17 Misc. Rep. 323, 40 N. 
Y. S. 381. 

I NTERCOMMON. To enjoy a common mutu
ally or promiscliously with the inhabitants or 
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tenants of a' contiguous township, viII, or ma
nor. 2 Bl. Comm. 33 ; 1 Crabb, Real Prop. p. 
271, § 290. 

I NTERCO M M U N I N G. Letters of intercom
muning were letters from the Scotch privy 
council passing (on their act) in the king's 
name, charging the lieges not to reset, sup
ply, or intercommune with the persons there
by denounced ; or to furnish them with meat, 
drink, house, harbor, or any other thing use
ful or comfortable ; or to have any intercourse 
with them whatever,-under pain of being re
puted art and part in their crimes, and dealt 
with accordingly ; and desiring all sheriffs, 
bailies, etc., to apprehend and commit such 
rebels to prison. Bell. 

I NTERCO U RSE. Communication ; literally, 
a running or p.assing between persons or 
places ; ' commerce. As applied to two per
sons, the word standing alone, and without 
a descriptive or qualifying word, does not im
port sexual connE!ction. People v. Howard, 
143 Cal. 316, 76 P. 1116. 

I NTE R D I CT. 
In Roman Law 

A decree of the prretor by means of which, 
in certain cases determined by the edict, he 
himself directly commanded what should be 
done or omitted, particularly in causes in
volving the right of possession or a qu,a8i pos
session. In the modern civil law, interdicts 
are regarded precisely the same as actions, 
though , they give rise to a summary proceed
ing. Mackeld. Rom. Law, § 258. 

Interdicts are either prohibitory, restora
tive, or exhibitory ; the first being a prohibi
tion, the second a decree for restoring posses
sion lost by force, the third a decree for the 
exhibiting of accounts, etc. Heinec. § 1206. 

An interdict was distinguished from an "action," 
(actio,) properly so called, by the circumstance that 
the p:rretor himself decided in the first instance, 
(principaliter,) on the application of the plaintiff, 
without previously appointing a judex, by issuing a 
decree commanding what should be done, or left un
done. Gaius, 4, 139. It might be adopted as a rem
edy in various cases where a regular action could 
not be maintained, a nd hence interdicts were at 
one time more extensively used by the p:rretor than 
the actiones themselves. Afterwards, however, they 
fell into disuse, and in the time of Justinian were 
generally dispensed with. Mackeld. Rom. Law, § 

2.'58 ; lnst. 4, 15, 8. 

I n Ecclesiastical Law 

An ecclesiastical censure, by which divine 
services are prohibited to be administered 
either to particular persons or in particular 
places. 

I n  Scotch Law 

An order of the court of session or of an 
inferior court, pronounced on cause shown, 
for stopping any act 'or proceedings complain
ed of as illegal or wrongful. It may be resort
ed to as a remedy against any encroachment 
either on property or possession, and is a pro-

INTEltESSE 

tection against any unla. wfuI proceeding. 
Bell. 

I NTERD I CT I O N .  

I n  Frenoh Law 

Every person who, on account of insanity, 
has become incapable of controlling his own 
interests, can be put under the control of , a 
guardian, \vho shall administer his affairs 
with the same effect as he might himself. 
Such a person is said to be "interdit," and his 
status is described as "interdiction." Arg. 
Fr. Mere. Law, 562. 

I n The Civil Law 

A judicial decree, by which a person is de
prived of the exercise of his civil rights. 

I n French-Canadian Law 

A proceeding instituted for the purpose of 
obtaining a curator of the person and prop
erty, and includes the calling of a family coun
cil and a petition to the court or its prothono
tary, followed by a hearing. In re Methot's 
Will, 98 ,A. 839, 840, 87 N. J. Eq. 256. 

I n I nternational Law 

An "interdiction of commercial intercourse" 
between two countries is a governmental pro
hibition of commercial intercourse, intend
ed to bring about an entire cessation for the 
time being of all trade whatever. See The 
Edward, 1 'Vheat. 272, 4 L. Ed. 86. 

I n  General 

-I nterdiction of fire and water. Banishment 
by an order that no man should supply the 
person banished with fire or water, the two 
necessaries of life. 

I N TERD I CT U M  SA LV I A N U M .  Lat. In Ro
man law. The Salvian interdict. A process 
which lay for the owner of a farm to obtain 
possession of the goods of his tenant who had 
pledged them to him for the rent .of the land. 
Inst. 4, 15, 3. 

I nterdu m  evenit ut exceptio q u m  p ri ma facie 
j usta videtur, tamen in ique  noceat. It some
times happens that a plea which seeins prima 
facie just, nevertheless is injurious ' and un
equal. Inst. 4, 14, 1, 2. 

I NTE RESSE. Lat. Interest. The interest 
of money ; also an interest in lands. 

-I nteresse termin i .  An ' interest in a term. 
That species of interest or property which a 
lessee for years acquires in the lands demised 
to him, before he has actually become pos
sessed of tliose lands ; as distinguished from 
that property or interest vested in him by the 
demise, and also reduced into possession by 
an actual entry upon the lands and the as
sumption of ownership therein, and which is 
then termed an "estate for years." Brown. 

-Pro i nteresse suo. For his own interest ; ac
cording to, or to the extent of, his individual 
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interest. Used (in practice) to -describe the 
intervention of a party who comes into a suit 
for the purpose of protecting interests of his 
own which may be involved in the dispute be
tween the principal parties or which may be 
affected by the settlement of their contention. 

I NTEREST. 
I n Property 

The most general tArlll that can be employ
ed to denote a property in lands or chattels. 
In its application to lands or things real, it 
is frequently used in connection with the 
terms "estate," "right," and "title," and, ac
cording to Lord Coke, it properly includes 
them all. Co. Litt. 345b. See Ragsdale v. 
Mays, 65 Tex. 257 ; Hurst v. Hurst, 7 W. Va. 
297 ; New York v. Stone, 20 Wend. (N. Y.) 142 ; 
State v. McKellop, 40 Mo. 185 ; I ... oventhal v. 
Home Ins. Co., 112 Ala. 116, 20 So. 419, 33 L. 
R. A. 258, 57 Am. St. Rep. 17. 

More particularly it means a right to have 
the advantage accruing from anything ; any 
right in the nature of property, but less than 
title ; a partial or undivided right ; a title to 
a share. 

The terms "interest" and "title" are not synony
mous. A mortgagor in possession, and a purchaser 
holding under a deed defectively f<xecuted, have, 
both of them, absolute as well as insurable inter
ests in the property, though neither of them has 
the. legal title. Hough v. City F. Ins. Co., 29 Conn. 
20, 71> Am. Dec. 581. 

-Absolute or conditional. That is an absolute 
interest in property which is so completely 
vested in the individual that he can by no 
contingency be deprived of it without his own 
consent. So, too, he is the owner of such ab
solute interest who must necessarily sustain 
the loss if the property is destroyed. The 
terms "interest" and "title" 'are not synony
m.ous. A mortgagor in possession, and a pur
chaser holding under a deed defectively exe
cuted, have, both of them, absolute, as well 
as insurable, interests in the property, though 
neither of them has the legal title. "Abso
lute" is here synonymous with "vested," and 
is used in contradistinction to contingent or 
conditional. Hough v. City F. Ins. Co., 29 
Conn. 10, 76 Am. Dec. 581 ; Garver v. Hawk
eye Ins. Co., 69 Iowa, 202, 28 N. W. 555 ; 
Washington F. Ins. Co. v. Kelly, 32 Md. 421, 
431, 3 Am. Rep. 149 ; Elliott v. Ashland Mut. 
F. Ins. Co., 117 Pa. 548, 12 A. 676, 2 Am. St. 
Rep. 703 ; Williams v. Buffalo German Ins. Co. 
(0. C.) 17 F. 63. 

I n  I nsurance 

-I nterest or no i nterest. These words, insert
ed in an insurance policy, mean tl;1.at the ques- . 
tion whether the insured has or has not an in
surable interest in the subject-matter is waiv
ed, and the policy is to be good irrespective of 
such interest. The effect of such a clause is 
to make it a wager policy. 

-I nterest policy. In insurance. One which 
actually, or pri'fl'l-a fame, covers a substantial 

996 

and insurable interest ; as opposed to a wager 
policy. 

I n  English Law 

-I nterest suit. An action in the probate 
branch of the high court of justice, in which 
the question in dispute is as to which party 
is entitled to a grant of letters of adminis
tration of the estate of a deceased person. 
Wharton. 

I n General 

-Joint interest. One owned by several per
sons in equal shares by a title created by a 
single will or transfer, when expressly de
clared in the will or transfer to be a joint 
tenancy, or when granted or devised to ex
ecutors or trustees as joint tenants. Civ. 
Code Oal. § 683. 

I n  The Law Of Evidence 
"Interest," in a statute that no witness 

shall be excluded by interest in the event of 
the suit, means "concern," "advantage," 
"good," "share," "portion," "part," or "partic
ipation." Fitch v. Bates, 11 Barb. (N. Y.) 
471 ; Morgan v. Johnson, 87 Ga. 382, 13 S. E. 
710. 

A relation to the matter in controversy, or 
to the issue of the suit, in the nature of a pros
pective gain or loss, which actually does, or 
presumably might, create a bias or prejudice 
in the mind, inclining the person to favor one 
side or the other. 

For Money 

Interest is the compensation allowed by law 
or fixed by the parties for the use or forbear
ance or detention of money. Civ. Oode Cal. § 
1915 ; Williams v. Scott, 83 Ind. 408 ; Kelsey 
v. Murphy, 30 Pa. 341 ; Williams v. American 
Bank, 4 Metc. (Mass.) 317 ; Beach v. Peabody, 
188 Ill. 75, 58 N. E. 680. 

-Classification-Conventional Interest is inter-
est at the rate agreed upon and fixed by the 
parties themselves, as distinguished from that 
which the law would prescribe in the. absence 
of an explicit agreement. Fowler v. Smith, 
2 Cal. 568 ; Vernon's Ann. Civ. St. art. 5000. 
-Legal i nterest. That rate of interest pre
scribed by the laws of the particular state or 
country as the highest which may be law
fully contracted for or exacted, and which 
must be paid in all cases where the law al
lows interest without the assent of the debtor. 
Towslee v. Durkee, 12 Wis. 485 ; American, 
etc., Ass'n v. Ham (Tex. Civ. App.) 62 s. 'V. 
75 ; Beals v. Amador County, 35 Oal. 633. 

-Si m pl e  i nterest is that which is paid for the 
principal or sum lent, at a certain rate or 
allowance, made by law or agreement of par
ties. 

-Compound interest is interest upon interest, 
where accrued interest is added to ' the prin
cipal sum, and the whole treated as a new 
principal, for the calculation of the interest 
for the next period. 
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-Ex-interest. In the language of stock ex
cllanges; a bond or other interest-bearing se
curity is said to be sold "ex-interest" when the 
vendor reserves to himself the interest al
ready accrued and payable (if any) or the in
terest accruing up to the next

, 
interest da.y. 

-I nterest, mariti me. See Maritime Interest. 

-I nt.erest upon  i nterest. Compound interest. 

I nterest reipublicre ne maleficia rem aneant im
p u n ita. It concerns the state that crimes re
main not unpunished. J enk. Cent. pp. 30, 31, 
case 59 ; Wing. Max. 501. 

I nterest reipublicre ne sua q uis m ale uta,tur. It 
concerns the state that persons do not misuse 
their property. 6 Coke, 36a. 

I nterest rei pu bl icre q uod homines conserventur. 
It concerns the state that [the lives of] men 
be preserved. 12 Coke, 62. 

I nterest rei publicre res j udicatas non resci ndi. 
It concerns the state that things adjudicated 
be not rescinded. 2 Inst. 360. It is matter 
ef public concern that solemn adjudications 
of the courts should not be disturbed. See 
Best, Ev. p. 41, § 44. 

I nterest rei p ublicre su p re'rna h o m i n u m  testamen
ta rata haberi. It concerns the state that 
men's last wills be held valid, [or allowed to 
stand.] Co. Litt. 236b. 

I nterest reipublicre ut earcere's sint in  tuto. It 
concerns the state that prisons be safe places 
of confinement. 2 Inst. 589. 

I nterest ( im pri m is) rei publ icre ut pax in regn o  
conservetur, e t  q urecu nque paci adversentur 
provide deel inentu r. It especially concerns the 
state that peace be preserved in the kingdom, 
Mld that whatever thiIJ,gs are against peace be 
prudently avoided. 2 Inst. 158. 

I nterest rei publicre ut quil ibet re sua bene uta
tur. It is the concern of the state that every 
fine uses his property properly. 

I nterest reipubl icre ut sit fi n is liti u m .  It con
cerns the state that there be an end of law
suits. Co. Litt. 303. It is for the general 
welfare that a period be put to litigation. 
Broom, Max. 331, 343. 

I NTERFE R E. To check ;. hamper ; hinder ; 
disturb ; intervene. State v. Estes, 185 N. O. 
752, 117 S. E. 581, 582 ; Conger v. Italian Vine
yard Co., 186 Cal. 404, 199 P. 503 ; Highway 
Trailer Co. v. Janesville Electric Co., 187 Wis. 
161, 204 N. W. 773, 779. 

I NTERFERENCE. In patent law, this term 
designates a collision between rights claim
ed or granted ; that is, where a person claims 
a patent for the whole or any integral part 
of the ground already covered by an exist
ing patent or by a pending application. Mil
ton y. Kingsley, 7 App. D. O. 540 ; Dederick v. 

Fox (C. C.) 56 F. 717 ; Nathan Mfg. Co. v. 
Craig (C. C.) 49 F. 370. 

Strictly speaking, an "interference" Is declared to 
exist by the patent office whenev€.r it Is decided by 
the properly constituted authority in that . bureall 
that two p€nding applications (or a patent and "
pending application) , in their claims or essenco, 
cover the same discovery or invention, so ' as to rep.
der necessary an investigation into the question of 
priority of inv€.ntion between the two applicatioJ\s 
or the application and the patent, as the c·a.se m� y 
00. Lowrey v. Cowles Electric Smelting, etc., 00. 
(C. C. )  68 F. 372. 

I NTER I M . Lat. In the mean time ; mean
while. An assignee ad interim is one ap:. 
pointed between the time of bankruptcy and 
appointment of the 'regular assignee. 2 Bell, 
Comm. 355. 

I NTER I M  C OM M I TT I T U R. "In the mean 
time, let him be committed." An order of 
court (or the docket-entry noting it) by which 
a prisoner is committed to prison and direct
ed' to be kept there until some further action 
can be taken, or until the time arrives for the' 
execution of his sentence. 

I NTER I M  CU RATOR. In English law. A 
person appointed by justices of the peace to. 
take care of the property of a felon convict, 
until the appointment by the crown of an ad
ministrator or administrators for the same 
purpose. Mozley & Whitley. 

I NTER I M  FACTOR. In Scotch law. A ju� 
dicial officer elected or appointed under the 
bankruptcy law to take charge of and pre
serve the estate until a fit person shall be 
elected trustee. 2 Bell, Comm. 357. 

I NTER I M  O F F I C E R. One appointed to fill 
the office during a temporary vacancy, or dur
ing an interval caused by the absence or in
capacity of the regular incumbent. 

I NTER I M  O R D E R. One made in the mean 
time, and until something is done. 

I NTER I M  R E C E I PT. A receipt for money 
paid by way of premium for a contract of in
surance for which application is made. If the ' 
risk is rejected, the money Is refund,ed, less 
the pro rata premium. 

I NTER;LAQ U EA R E. In old practice. To 
link together, or interchangeably. Writs were 
called "interlaqueata" where several were is
sued against several parties residing in dif
ferent counties, each party being summoned 
by a separate writ to warrant the tenant, to
gether with the other warrantors. Fleta, lib. 
5, c. 4, § 2. 

I NTER L I N EAT I O N .  The act of writing be� 
tween the lines of an instrument ; also what 
is written between lines. Morris v. Vanderen; 
1 Dall. 67, 1 L. Ed. 38 ; RuSsell v. Eubanks, 
84 Mo. 88. ' 



INTERLOOUTOB 

I NT ERLOCUTOR. In Scotch practice. An 
order or decree of �ourt ; an order made in 
open court. 2 Swint. 362 ; Atl�ley, 32. 
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count filed with the surrogate for the purpose 
of disclosing the acts of the person a�count
ing and the state or condition of the fund in 
his hands, and not made the subject of a judi

In cial settlement. Code Civ. Proc. N. Y. 1899, 
Scotch practice. A decree as to the relevancy § 2514, subd. 9 (Surrogate's Court Act, § 314, 
of a libel or indictment in a criminal case. 2 subd. 9) . 
A.lis: Crim. Pro 373. 

t NT ERLOC UTO R R ELEVANCY. O F  

I NT ERLOCUTORY. Provisional ; tempora
ry ; not final. Something intervening between 
the commencement and the end of a suit 
which decides some point or matter, but is 
not a final decision of the whole controversy. 
Mora v. Sun Mut. Ins. Co., 13 Abb. Prac. (N. 
Y.) 310. 

As to interlocutory "Costs," "Decree," 
"Judgment," "Order," and "Sentence," see 
those titles. 

I NTERLOPERS. Persons who run into busi
ness to which they have no right, or who in
terfere wrongfully ; persons who enter a 
country or place to trade without license. 
Webster. 

I NT E RMA R R I AG E. In the popular sense, 
this term denotes the contracting of a marri
age relation between two persons considered 
as members of different nations, tribes, fam
ilies, et�., as, between the sovereigns of two 
different countries, between an American and 
an alien, between Indians of different tribes, 
between the scions of different clans or fam
ilies. But, in law, it is sometimes used (and 
with propriety) to emphasize the mutuality 
of the marriage contract and as importing a 
reciprocal engagement by which each of the 
parties "marries" the other. Thus, in a plead
ing, instead of averring that "the plaintiff was 
married to the defendant," it would be prop
er to allege that "the parties intermarried" 
at such a time and place. 

I NT E RMED D LE. To interfere with proper
ty or the conduct of business affairs officious
ly or without right or title. , McQueen V. Bab
cock, 41 Barb. (N. Y.) 339 ; In re Shinn's 
Estate, 166 Pa. 121, 30 A. 1026, 45 Am. St . 

I NTERM E D I ATE O R DER.  An order made 
between the commencement of the action and 
its final determination, incident to and during 
'its progress, which does not determine the 
cause but only some intervening matter relat
ing thereto ; one that is not directly appeal
able. Miami Copper CO. V. Strohl, 14 Ariz. 
410, 130 P. 605, 608 ; Overton V. City of Sioux 
Falls, 47 S. D. 135, 196 N. W. 297, 298 ; People 
V. Kahn, 155 App. Div. 812, 140 N. Y. S. 618, 
619 ; In re New Utrecht Ave. in City of New 
York, 172 N. Y. S. 286, 288 ; Hallgren v. Sun
set Paint Co., 28 Ariz. 176, 236 P. 689, 690 ; 
Peters V. Berkeley, 219 App. Div. 261, 219 N. 
Y. S. 709, 714 ; Chippeaux v. Western Coal & 
Mining Co., 124 Kan. 475, 260 P. 625, 626 ; 
People v. Priori, 163 N. Y. 99, 57 N. E. 85 ; 
Boyce V. Wabash Ry. Co., 63 Iowa, 70, 18 N. 
W. 673, 50 Am. Rep. 730 ; State V. O'Brien, 
18 Mont. 1, 43 P. 1091 ; Hymes v. Van Cleef, 
61 Hun, 618, 15 N. Y. S. 341. 

I NTERM ED I AT E  TO LL. Toll for travel on a 
toll road, paid or to be collected from persons 
who pass thereon at points between the toll 
gates, such persons not passing by, through, or 
around the toll gates. Hollingworth v. State, 
29 Ohio St. 552. 

I NTER M I TTENT EAS EM E NT. 
ment. 

See Ease-

I NTER M I XT U R E  OF GOO DS. Confusion of 
goods ; the confusing or mingling together 
of goods belonging to different owners in such 
a way that the property of neither owner can 
be separately identified or extracted from the 
mass. See Smith v. Sanborn, 6 Gray (Mass.) 
134. And see Confusion of Goods. 

I NT ERN.  To restrict or shut up a person, as 
a political prisoner, within a limited terri
tory. 

. Rep. 656. Not a technical legal term, but 
sometimes used with reference to the acts of 
an executor de son tort or a negotiorum gestor 
in the civil law. I NTERNA L. Relating to the interior ; com

prised within boundary lines ; of interior 
I NT ER M I;,D I ARY. In modern civil law. A concern or interest ; domestic, as opposed to 
broker ; one who is employed to negotiate a foreign. 
matter between two parties, and who for that 
reason is considered as the mandatary (agent) I NTERNAL C O M MERCE. See Commerce. 
of both. Civ. Code La. art. 3016. 

I NT E R M E D I ATE. Intervening ; interposed 
during the progress of a suit, proceeding, 
business, etc., or between its beginning and 
end. 

I NTERMED I AT E  ACCOUNT. In probate 
law. An .account of an executor, adminis .. 
trator, or guardian filed subsequent to . his 
first or initial account and before his final 
account. Specifically in New York, an ac-

I NT E RNAL I M PROVEM E NTS. With refer
ence to go�ernmental policy and constitution
al provisions restricting taxation or the con
tracting of public debts, this term means 
works of general public utility or advantage, 
designed to promote facility of intercommuni
cation, trade, and commerce, the transporta
tion of persons and property, or the develop
ment of the natural resources .of the state, 
such as railroads, public highways, turnpikes, 
and canals, bridges, the improvement of rivers 
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and harbors, systems of artificial irrigation, 
and the improvement of water powers ; but 
it does not include the building and · mainte
nance of state institutions. See Guernsey v. 
Burlington, 11 Fed. Cas. 99 ; Rippe v. Beck
er, 56 Minn. 100, 57 N. W. 331, 22 L. R. .A.. 
857 ; State v. Froehlich, 115 Wis. 32, 91 
N. W. 115, 58 L. R. A. 757, 95 Am. St. 
Rep. 894 ; U. S. v. Dodge County, 110 U. S. 
156, 3 S. Ct. 590, 28 L. Ed. 103 ; In re Sen
ate Resolution, 12 Colo. 285, 21 P. 483 ; Sa
vannah v. Kelly, 108 U. S.  184, 2 S. Ct. 468, 27 
L. Ed. 696 ; Blair v. Cuming County, 111 U. 
S. 363, 4 S. Ct. 449, 28 L. Ed. 457 ; Welch v" 
Coglan, 126 Md. 1, 94 A. 384, 387 ; State v. 
Craighead County, 114 Ark. 278, 169 S. W. 964, 
96,5 ; State v. Bone Creek Tp., Butler Coun
ty, 109 Neb. 202, 190 N. W. 586, 587 ; State v. 
Bone Creek Township, 109 Neb. 202, 190 N. W. 
586 ; State v. Bone Creek Tp., Butler Coun
ty, 109 Neb. 202, 193 N. W. 767 ; State v. 
Knapp, 99' Kan. 852, 163 P. 181, 182, L. R. A. 
19170, 1034 ; State v. Babcock, 161 Minn. 80, 
200 N. ·W. 843, 844 ; Shenandoah Lime Co. v. 
Mann, 115 Va. 865, 80 S.  E. 753, 755, Ann. 
Cas. 1915C, 973 ; State v. Donald, 160 Wis. 
21, 151 N. W. 331, 346. 

I NTERNA.L PO L I C E  . .A. term sometimes ap
plied to the police power, or power to enact 
la,,;'s in the interest of the public safety, 
health, and morality, which is inherent in 
the legislative authority of each state, is to 
be exercised with reference only to its domes
tic affairs and its own citizens, and is not sur
rendered to the federal government. See 
Cheboygan Lumber Co. v. Delta Transp. Co., 
100 Mich. 16, 58 N. W. 630. 

I NTERNAL R EVEN U E. In the legislation 
and fiscal administration of the United Stat�s, 
revenue raised by the imposition of taxes and 
excises on domestic products or manufac
tures, and on domestic business and occupa
tions, inheritance taxes, and stamp taxes ; as 
broadly distinguished from "customs duties," 
i. e., duties or taxes on foreign commerce or 
on goods imported. See Rev. St. U. S. tit. 35, § 
3140 et seq. 

I NTERNAL WAT E RS. Such as lie wholly 
'within the body of the particular state or 
country. The Garden City (D. C.) 26 F. 773. 

I NTERNAT I O NAL C O M M ERCE. See Com
merce. 

I NTERNAT I ONAL. LAW. The Law which 
regulates the intercourse of nations ; the 
law of nations. 1 Kent, Comm. 1, 4. The 
customary law which determines the rights 
and regulates the intercourse of independent 
states in peace and war. 1 Wildm. Int. Law, !. 

The system of rules and principles, found
ed on treaty, custom, precedent, and the con
sensus of opinion as to j ustice and moral ob
ligation, which civilized nations recognize as 
binding upon them in their mutual dealings 

INTERPLEADER, 

and relations. Heirn v. Bridault, 37 Miss. 
230 ; U. S. v. White (C� c;) 27 F. 201. 

Public international law is the body of 
rules which control the conduct of independ
ent states in their relations with each other. 

Private international law is that branch of 
municipal law which determines before the 
courts of what nation a particular action 
or suit should be brought, and by the law of 
what nation it should be determined ; in oth
er words, it regulates private rights as de.: 
pendent on a diversity of municipal laws and 
jurisdictions applicable to the persons, fact§j. 
or things in dispute, and the subject of it is 
hence sometimes called the "conflict of laws;" 
Thus, questions whether a given person owes 
allegiance to a particular state where he is 
domiciled, whether his stat'us, property, 
rights, and duties are governed by the . lew 
sitlls, the lew lOoci, the lew tori, or the lew dom
icilii, are questions with which private inter� 
national law has to deal. Sweet ; Roche v. 
Washington, 19 Ind. 55, 81 Am. Dec. 376. 

I NTER N U N C I O. A minister of a second or
der, Ciharged with the affairs of the papal 
court in countries where that court has no 
nuncio. 

I NTE R N U N C I US. A messenger between tW() 
parties ; a go-between. .A.ppUed to a broker, 
as the agent of both parties. 4 O. Rob. Adm. 
204. 

I N TERPELLATE. To address with a que's
tion, especially when formal and public ; 
originally used with respect to proN'cdings 
in the French legislature ; used in reference 
to questions by the court to counsel during 
an argument. 

I N TER PELLAT I O N .  In the civil law. The 
act by which, in consequence of an agree
ment, the party bound declares that he will 
not be bound beyond a certain time. Wolff, 
Inst. Nat. § 752. 

I NTE RPLEA. I .  A plea by which a person 
sued in respect to property disclaims ani 
interest in it and demands that rival claim': 
ants shall litigate their titles between them
selves and relieve him from responsibility. 
Bennett v. Wolverton, 24 Kan. 286. See In
terpleader. 

2. In Missouri, a statutory proceeding," 
serving as a substitute for the action of re
plevin, by which a third person intervenes in 
an action of attachment, sets up his own 
title to the specific property attached, and 
seeks to recover the possession of it. See, 
Rice v. Sally, 176 Mo. 107, 75 S. W. 398 ; 
Spooner v. Ross, 24 Mo. App. 603 ; State v. 
Barker, 26 Mo. App. 491 ; Brownwell, etc., 
Car. Co. v. Barnard, 139 Mo. 142, 40 S. W. 
762. 

I NTERPL EADER. When ' fwo or more per
sons claim the same tlhing (or fund) of a 
third, and he, laying no claim to it himself, 
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is ignorant which of them has a right to it, 
and fears he may be prejudiced by their pro
ceeding against him to recover it, he may 
file a bill in equity against them, the object 
of, which is to make them litigate their title 
between themselves, instead of litigating it 
with him, and such a bill is called a "bill of 
interpleader." Brown. Hall v. San Jacinto 
State Bank (Tex. Civ. App.) 255 S. W. 506, 

509 ; Alton & Peters v. Merritt, 145 Minn. 
426, 177 N. W. 770, 771 ; Goggin v. Mutual 
Aid Union (Mo. App.) 213 s. W. 522, 523 ; Jax 
Ice & Cold Storage Co. v. South Florida 
Farms Co., 91 Fla. 593, 109 So. 212, 218, 48 
A. L. R. 9'57 ; Gorham v. Hall, 172 Ark. 744, 
290 S. W. 357, 358. 

By the statute 1 & 2 Wm. IV. c. 58, sum
mary proceedings at law were provided for 
the same purpose, in actions of assumpsit, 
debt, detinue, and trover. And the same rem
edy is known, in one form or the other, in 
most or all of the United States. 

Under the Pennsylvania practice, when goods lev
ied upon by the sheriff are claimed by a third party, 
the sheriff takes a rule of intf.rpleader on the par
ties, upon which, when made absolute, a feigned 
issue is framed, and the title to the goods is test
ed. Thf< goods, pending the proceedings, remain in 
the custody of the defendant upon the execution of 
a forthcoming bond. Bouvier. 

I NTERPO LAT E. To insert words in a com
plete document. 

INTERPOLAT I ON.  The act of interpolat
ing ; the words interpolated. 

I NTERP R ET. To construe ; to seek out the 
meaning of language ; to translate orally 
from one tongue to another. 

I nterpretare et concordare leges legibus, est 
QP.tim us interpretandi  mod us. To interpret, 
and [in such a way as] to harmonize laws 
with laws, is the best mode of interpretation. 
S Coke, 169a. 

I nte.rpretatio chartarum ben igne  facienda est, 
ut  res m agis vah:i,at quam pereat. The inter
pretation of deeds is to be liberal, that the 
thing may rather have effect than fail. 
Broom, Max. 543. 

I nterpretatio fienda est ut res magis valeat 
q uam pereat. Jenk. Cent. 198. Such an in
terpretation is to be adopted that the thing 
may' rather stand than fall. 

I n terpretati,o talis i n  ambiguis sem per fienda 
est ut evitetur inoonveniens et absurdum. In 
cases , of ambigUity, such an interpretation 
should always be made that what is incon
venient and a.bsurd may be avoided. 4 lnst. 
328. 
I NT ERPRETAT ION.  The art or process of 
discnvering and expounding the meaning of 
8. statute, · will, contract, or ' other written 
document. .People v:. Com'rs of Taxes, 95 N. 
Y. 559 ; Rome v. Knox, 14 How. Prac. (N. Y.) 
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272 ; Ming v. Pratt, 22 Mont. 262, 56 P. 279 ; 
Tallman v. Tallman, 3 Misc. Rep. 465, 23 N. 
Y. S. 734 ; Pressed Steel Car 00. v. Union 
Pac. R. Co. (0. C. A.) 297 F. 788, 790 ; Adney 
v. Kraus, 174 Wis. 610, 183 N. W. 988, 900 ; 
Dick v. King, 73 Mont. 456, 236 P. 1093, 
1095 ; Hane v. Kintner, 111 Ohio St. 297, 145 

N. E. 326, 329 ; Roberts v. Portland Water 
Dist., 124 Me. 63, 126 A. 162, 163 ; Cohn-Hall
Marx Co. v. Vanosdall, 25 Ohio App. 360, 157 
N. E. 908, 009. 

The discovery , and representation of the 
true meaning of any signs used to convey 
ideas. Lieb. Herm. 

"Construction" is a term of wider scope than "in
terpretation ;" for, while the latter is concerned 
only with ascertaining the sense and meaning of 
the SUbject-matter, the former may also be directed 
to explaining the legai effects and consequences of 
the instrument ill question. Hence interpretation 
precedes construction, but stops at the written text. 

Interpretation 
'
and construction of written instru

ments are not the same. A rule of construction is 
one which either governs the effect of an ascer
tained intention, or points out what the court should 
do in the absence of express or implied intention, 
while a rule of interpretation is one which governs 
the ascertainment of the meaning of the maker O'f 
the instrument. In rEi Union Trust Co., 151 N. Y. S. 
246, 249, 89 M'isc. 69. 

Glose interpretation (interpretatio restrio
ta) is adopted if just reasons, connected with 
the formation and character of the text, in
duce uS to take the words in their narrowest 
meaning. This species of interpretation has 
generally been called "literal," but the term 
is inadmissible. Lieb. Herro. 54. 

Extensive interp1'etartion (interpretatio el1J
tensiva, called, also, "liberal interpretation") 
adopts a more comprehensive signification of 
the word . rd. 58. 

Extravagant interpretation (interpretatio 
excedens) is that which substitutes a mean
ing evidently beyond the true one. It is 
therefore not genuine interpretation. Id. 5�. 

Free or unrestricted interpretation (inter
pretatio soluta) proceeds simply on the gen

eral principles of interpretation in good faith, 
not bound by any specifiC or superior princi
ple. Id. 59. 

Li1nited or restricted interpretation (inter-. 
preta.tio limitata) is when we are influenced 
by other principles than the strictly herme
neutic ones. Id. 60. 

Predestined interpretation (interpretatio 
f)redestinata) takes place if the interpreter, 
tnboring under a strong bias of mind, makes 
the text subservient to his preconceived views 
or desires. This includes artful interpreta
tion, (interpreta#o vater,) by which the in
terpreter seeks to give a meaning to the text 
other than the one he knows to have been 
intended. Id. 60. 

It is said to be either "legal," which rests 
on the same authority as the law itself, or 
"doctrinal," which rests upon its intrinsic 
reasonableness. Legal interpretation may 
be either "authentic," when it is expressly 
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provided by the legislator, or "usual," when 
it is derived. from unwritten practice. Doc
trillal interpretation may turn on the mean
ing of words and sentences, when it is called 
"grammatical," or on the intention of the 
legislator, when it is described as "logical." 
When logical interpretation stretches the 
words of a statute to cover its obvious mean
ing, it is called "extensive ;" when, on the 
other hand, it avoids giving full meaning to 
the words, in order not to go beyond the in
tentiol1 .of the legislator, it is called "restric
tive." Holl. JUl'. 344. 

As to . strict and liberal interpretation, see 
Construction. 

In the civil law, authentic interpretation 
of laws is that given by the legislator him
self, which is obligatory on the courts. OU8-
tomarll interpretation (also called "usual") is 
that which adses from successive or con
current decisions of the court on the same 
SUbject-matter, having regard to the spirit 

• of tJhe law, jurisprudence, usages, and equity ; 
as distinguished from "authentic" interpreta
tion, which is that given by the legislator 
himself. Houston v. Robertson, 2 Tex. 26. 

INTBIt.S'1'ATE OO:M!IElWB 

I NTERR U P T I O. Lat. Interruption. A 
term used both in the civil and common � law 
of prescription. Calvin. .> 1 

I nterru ptio m ultiplex non  tollit prmscription� 

e m  semel obtentam . 2 Inst. 654. Frequent in
terruption does not take away a prescription 
once secured. 

. 

I NTERRUPT I ON.  The occurrence of some 
act or fact, during the period of prescription', 
which is ' sufficient to arrest the running of 
the statute of limitations. It is 'Said to be 
either "natural" or "civil," the former being 
caused by the act of the party ; the lattE�t 
by the legal effect or operation of 'some 'fact . 
or circumstance. Innerarity v. Mims, 1 AI!!'. 
674 ; Carr v. Foster, 3 Q. B. 588 ; Flight v. 
Thomas, 2 Adol. & El. 701. 

Interruption of the possession is where the right 
Is not enjoyed or exercised continuously ; interrup .. 
tion of the right is where the person having 'It 
claiming the right ceases the exercise of it ln suc� 
a manner as to show that he does ndt claim to be 
entitled to exercise it. 

I n  Scotch Law 

The true proprietor's claiming his right dur
I NTERPRETAT I O N  CLAUSE. A section of ing the course of pr'escription. Bell. 
a statute which defines the meaning of certain 
words occurring frequently in the other sec
tiQns. 

I NTERPRETER. A person sworn at a trial 
to interpret the evidence of a foreigner or 
a deaf and dumb person to the court. Amory 
v. cFellowes, 5 Mass. 226 ; .People v. Lem Deo, 
132 Cal. 199, 64 P. 266. 

I NTERREG N U M. An . interval between 
reigns. The period which elapses between 
the death of a sovereign and the election of 
another. The vacancy which occurs when 
there is no government. 

I NTERROGATO I RE. In French law. An 
act which contains the interrogatories made 
by the judge to the person accused, on the. 
facts which are the object of the accusation, 
and the answers of the accused. Poth. Proc. 
Orim. c. 4, art. 2, § 1.  

I NTERROGATO R I ES . .  A set or series of 
written questions drawn up for the purpose 
of being propounded to a party in equity, a 
garnishee, or a witness whose testimony is 
taken on deposition ; a series of formal writ
ten questions used in the judicial examina
tion of a party or a witness. In taking evi
dence on de.positions, the interrogatories are 
usually prepared and settled by counsel, and 
reduced to writing in advance of the exam
ination. 

Interrogatories are either direct or cross, 
the former being those which are put on be
half of the party calling a witness ; the lat
ter are those which iare interposed by the ad
verse party. 

I NT.ERSECT I O N.  The point of intersectio� 
of two roads is the point where their middle 
lines intersect. In re Springfield Road, 73 
Pa. 127. 

"Intersection" may apply where ,street or 
highway runs into but without crossing an
other. Thrush v. Lingo Lumber 00. (Tex. 
Civ. App.) 262 S. W. 551, 553 ; Pangborn v. 
John Widdkomb Co. , 29...3 Mkh. 181, 193 , N. 
W. 817, 31 A. L. R. 485 ; Manly v. Aberneth�, 
167 N. O. 220, 83 S. E. 343 ; Buckey v. White, 
137 Md. 124, 111 A. 777, 778 ; Murphy v. PbU.
adelphia Rapid Transit Co." 285 P.a . . 399, 132 
A. 194" 195 ; Bettilyon v. C. E •. Smith & Son; 96 
Conn. 16, 112 A. 649, ,650 ; Mapp ,v. Hollan�, 
138 Va. 519, 122, S. E. 430, 431, 37 A. L. :a. 
478 ; Muther v. Capps, 38 Cal. App. 721, 177 
P. 882, 884 ; Sullivan v. Chauvenet, 282 Mo. 
649, 222 S. W. 759, 762 ; McCaa v. Thomas, 
207 Ala. 211, 92 So. 414, 416 ; Mitchell v. Ray
mond, 181 Wis. 591, 195 N. · W. 855, 857; 35 
A. L. R. 1115 ; Rohde v. Knock, 101 Conn. 
439, 12

'
6 A. 335, 336 ; Lawrence v. Goodwin, 

44 cal. App. 4�O, 18·6 ·P. ' 781, '783. ; ;· .:.; .: � : i .  

I NTERSTATE . . Between two or more. states. ;  
hetween places o r  persons in differ-e.nt s�tes'; 
concerning or affecting two l :01' more sta�is 
politically or territorially. 

I NTERSTATE CO M M I;: RCE;� Traffic, iI}.t.er
course, commercial tradin.g, or t��. t.r,.nspor
tation of llerson� or property between 0:1' 
among the several states, of the Union, o,r 
from or between points in one state and 
points in another state ; commerce between 
two states, or between places lying in dif
ferent ·states. Gibbons v. Ogden, 9 ;  Wheat. 
194, 6 L. Ed. 23 ;  Wabash, etc. R. Co. v. D-



INTEltSTA'I'E COMMEltCE ACT 

linois, 118 U. S. 557, 7 S. Ct. 4, 30 L. Ed. 244 ; 
Louisville & N. R. Co. v. Railroad Com'rs 
(C. C.) 19 F. 701 ; Levin v. Fisher, 217 :Mich. 
681, 187 N. 'V. 328, 329 ; Lloyd v. North Car
olina Ry. Co., 162 N. C. 485, 78 S. E. 489, 493 ; 
state of Missouri v. Kansas Natural Gas Co., 
263 U. S. 298, 44 S. Ct. 544, 545, 68 L. Ed. 
1027 ; Public Utilities Commission for State 
of Kansas v. Landon, 249 U. S. 236, 39 S. Ct. 
268, 26:9, 63 L. Ed. 577 ; Board of Trade of 
City of Chicago v. Olsen, 262 U. S. 1, 43 S. 
at 470, 471, 67 L. Ed. 839 ; Cheney Bros. 
Co. v. Commonwealth of Massachusetts, 246 
U, S. 147, 38 S. Ct. 295, 297, 62 L. Ed. 632 ; 
NQrthwestern Mut. Life Ins. Co. v. State of 
Wisconsin, 247 U. S. 132, 38 S. Ct. 444, 446, 
62 L. Ed. 1025 ; Binderup v. Pathe Exch., 
263 U. S. 291, 44 S. Ct. 96, 99, 68 L. Ed. 308 ; 
United Shoe Machinery Corporation v. U. S., 
258. U. S. 451, 42 S. Ct. 363, 368, 66 L. Ed. 
708 ; Shafer v. Farmers' Grain Co. of Emb
den, 268 U. S. 189, 45 S. Ct. 481, 485, 69 L. 
Ed. 909 ; Victor Talking Mach. Co. v. Lucker, 
128 Minn. 171; 150 N. 'V. 790, 791 ; State v. 
Knights of Ku Klux Klan, 117 Kan. 564, 232 
P. 254, 260, 37 A. L. R. 1267 ; Kirmeyer v. 
State of Kansas, 236 U. S. 568, 35 S. Ct. 419, 
59 L. Ed. 721 ; Western Union Telegraph Co. 
v. Foster, 247 U. S. 105, 38 S. Ct. 438, 439, 
62 L. Ed. 1006, 1 A. L. R. 1278. 

INTERSTATE CO M M ERCE ACT. The act 
of congress of February 4, 1887 (49 USOA § 
1 et seq.), designed to regulate commerce be
tween the states, and particularly the trans
portation of persons and property, by car
ders, between interstate points, prescribing 
that charges for such transportation shall 
be reasonable and just, prohibiting unjust 
discrimination, rebates, draw-hacks, prefer
ences, pooling of freights, etc., requiring 
schedules of rates to ,be published, establish
ing a commission to carry out the measures 
enacted, and prescri,bing the powers and du
ties of such commission and the procedure 
before it. 
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sies between citizens of different states in re
spect to mutual rights or obligations, in so 
far as the same are affected by the diversity 
of their citizenship or by diversity in the laws 
or institutions of the several states. 

I NTERVEN E R .  An intervener is a person 
who voluntarily interposes in an action or 
other proceeding with the leave of the court. 

I NT E RVE N I N G  AGE N CY. To render an 
original wrong a remote cause, an "interven
ing agency," must be independent of such 
wrong, adequate to produce the injury, so 
interrupting the natural sequence of events 
as to produce a result different from what 
would have been produced, and one that could 
not have been reasonably expected from the 
original wrong. Lemos v. Madden, 28 Wyo. 
1, 200 P. 791, 795. 

I NTERVE N I N G CA USE. The "intervening 
cause," which will relieve of liability for an 
injury, is an independent cause which inter
venes between the original wrongful act or 
omission and the injury, turns aside the nat· 
ural sequence of events, and produces a re
sult which would not otherwise have followed 
and which could not have been reasonably an
ticipated. Hartman v. Atchison, T. & S. F. 
Ry. Co., 94 Kan. 184, 148 P. 335, 336, L. R. 
A. 1915D, 5'63. An "intervening cause" is an 
act of an independent agency which destroys 
the -causal connection between the negligent 
act of the defendant and the wrongful in
jury ; the independent act being the imme
diate cause, in which case damages are not 
recoverable because the original wrongful act 
is not the proximate cause. Davenport v. Mc
Clellan, 88 N. J. Law, 653, 96 A. 9'21. An "in
tervening efficient cause" is a new and in de
�ndent force which breaks the causal con
nection between the original wrong and in
jury, and itself become� direct and immedi
ate cause of injury. Phillabaum v. Lake Erie 
& W. R. Co., 315 Ill. 131, 14'5 N. E. 806, 808. 

I NT ERSTATE C O M M E RC E  C O M M I SS I O N. I NT E RVE N I N G DAMAGES. See Damages. 
A commission created by the interstate com
merce act (q. v.) to carry out the measures 
. therein enacted, composed of five persons, 
appointed ·by the President, empowered to 
inquire into the business of the carriers af
fected, to enforce the law, to receive, investi
gate, and determine complaints made to them 
of any violation of the act, make annual re
ports. hold stated sessions, etc. 

I NTERSTATE EXTRAD I T I O N .  The recla

mation and surrender, according to due legal 
'proceedings, ()f a person who, having commit

too a erime in one of the states of the Union, 

. has fled into another state to evade justice 
"c)r escape prosecution. 

· I,NTERSTAT E  LAW. That branch of private 
' Internati()nal law which affords rules and 
principles for the determinatio� of contr()ver-

I NTERVENT I O N .  

I n  I nternational Law 

Intervention is such an interference be
tween two or more states as may (according 
to the event) result in a resort to force ; while 
mediation always is, and is intended to be 
and to continue, peaceful only. Intervention 
between a sovereign and his own subjects is 
not justified by anything in international 
law ; but a remonstrance may be addressed 
to the sovereign in a proper case. Brown. 

I n  Engl ish Ecclesiastical Law 

The proceeding of a third person, whO,' not 
being originally a party to the suit or pro
ceeding, but claiming ali interest in the snb
ject-matter in dispute, in order the better to 
protect such interest, interposes his claim. 2 
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Chit. Pro 492 ; S Chit. Commer. Law, 633 ; 2 above given, there Is also a sense in which 
Hagg. Const. 137 ; 3. Phillim. Ecc. Law, 586. intestacy may 'be partial ; . that is, where it 

man leaves a will which does not dispose of 
I n  the Civil Law his whole estate, he is said to "die intestate" 

The act by which a third party demands as to the property so omitted. 
to be received as a party in a suit pending 
between other persons. I NTESTATE LAWS. Statutes which pro� 

The intervention is made either for the pur- vide and prescribe the devolution of estates 
pose of being joined to the plaintiff, and to of persons who die without disposing of their 
claim the same thing he does, or some other · estates by law, will or testament. Fullbright 
thing connected with it ; or to join the de- v. Boardman, 159 Ga. 162, 125 S. E. 44, 46, 
fendant, and with him to oppose the claim of 37 A. L. R. 532 ; In re Rogers' Estate (Mo. 
the plaintiff, which it is his interest to defeat. Sup.) 2'50 S. W. 576, 578 ; Ford V. United 
Poth. Proc, Civile, pt. 1, c. 2, § 7, no. 3. States (C. C. A.) 205 F. 130, 134. 

I n  P ractice 

A proceeding in a suit or action by which 
a third person is permitted by the court to 
make himself a party, either joining the 
plaintiff in claiming what is sought by the 
complaint, or uniting with the defendant in 
resisting the claims of the plaintiff, or de
manding something adversely to both of them. 
Logan V. Greenlaw (C. C.) 12 Fed. Hi ; Fischer 
V. Hanna, 8 Golo. App. 471, 47 Pac. 303 ; Gale 
v. Frazier, 4 Dak. 196, 30 N. W. 138 ; Reay V. 
Butler (Cal.) 7 Pac. 671 ; La Mesa, Lemon 
Grove & Spring Valley Irr. Dist. V. Halley, 
195 Cal. 739, 235 P. 999 ; Van Del' Veer V. 
Union Trust Co., 73 Ind. App. 33:6, 126 N. E. 
38, 39 ; Oatman v. Boone (Tex. Civ. App.) 
244 S. W. 398, 400 ; Zeitinger V. Hargadine
McKittrick Dry Goods Co., 29-8 Mo. 461, 2'50 
S. W. 913, 916 ; Gorham v. Hall, 172 Ark. 
744, 290 S. W. 357, 358 ; Adler V. Seaman (C. 
C. A.) 200 F. 828, 832. 

I NTESTA B I L I S� Lat. A witness incompe-
tent to testify. Calvin. 

I NTESTABLE. One who has not testamen
tary c-apacity ; e. g., an infant, lunatic, or per
son civilly dead. 

I NTESTACY. The state or condition of dy
ing without having made a valid will, or 
without having disposed by will of a part 

. of his property. In re Shestack's Estate, 267 
Pa. 115, 110 A. 166 ; Brown V. Mugway, 15 N. 
J. Law, 331. 

I NTESTATE. 'Without making a will. A 
person is said to die intestate when he dies 
without making a will, or dies without leav
ing anything to testify what his wishes were 
with respect to the disposal of his property 
after his death. The word is also often used 
to signify the person himself. Thus, in speak
ing of the property of a person who died in
testate, it is common to say "the intestate's 
property ;" i. e., the property of the person 
dying in an intestate condition. Brown. See 
In re Cameron's Estate, 47 App. Div. 120, 62 
N. Y. Supp. 187 ; Messmann V. Egenberger, 
46 App. Div. 46, 61 N. Y. Supp. 556 ; Code 
Civ. Pro<:. N. Y. 1899, § 2514, subd. 1 (Sur
rogate's Court Act, § 314, subd. 1) . 

Besides the strict meaning of the word as 

I NTESTATE SUCCESS I O N .  A succession is 
called "intestate" when the deceased has left 
no will, or when his will has been revoked or 
annulled as irregular. Therefore the heirs 
to whom a succession has fallen by the effects 
of law only are called "heirs ab inte8tato." 
Ci v. Code La. art. 101)6. 

I NT ESTATO. Lat. In the civil law. In-
testate ; without a will. Calvin. 

I NT ESTATUS. Lat. In the civil and old 
English law. An . intestate ; one who dies 
without a will. Dig. 50, 17, 7. 

I ntestatus deced it, q u i  aut o m n ino testa mentu m 
non fecit ;  aut non ju re fecit ;  aut id quod 
fecerat ru ptu m irr itu mve factu m est; aut nemo 
ex eo hreres exstitit. A person dies intestate 
who ei ther has made no testament at all or 
has made one not legally valid ; or if the tes
tament he has made be reVOked, or made use-
less ; or if no one becomes heir under it. Inst. 
3, 1, pro 

I N T I MACY. As generally applied to persons, 
it is understood to mean a proper, friendly 
relation of the parties, .but it is frequently 
used to convey the idea of an improper rela
tion ; an intimacy at least disreputable and 
degrading. Collins V. Pub. Co., 152 Pa. 187:J 
25 AU. 546, 34 Am. St. Rep. (j36. See Mc
Carty V. Coffin, 157 Mass. 478, 32 N. E. 649. 

I N T I MAT I O N .  

I n t h e  Civil Law 

A notification to a party that some step in 
a legal proceeding is asked or will be takeri. 
Particularly, a notice given by the party tak
ing an appeal, to the other party, that the 
court above will hear the appeal. 

I n Scotch Law 

A formal written notice. drawn by a notal'S, 
to be served on a party against whom a 
stranger has acquired a right or claim ; e. g., 
the assignee of a debt must serve such a no
tice on the debtor, otherwise a payment to the 
original creditor will be good. 

. 

I n  Engl ish Law 
I NT I M I DAT I ON. Unlawful coercion ; du
ress ; putting in fear. Michaels V. 'Hillman, 
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112 Misc. 395, 183 N. Y. S. 195, 200 ; Kayser 
v. Fitzgerald, 109 Misc. 27, 178 N. Y. S. 130, 
134 ; Tanner v. State, 24 Ga. App. 132, 100 
S. E. 44 ; Webb v. Cooks', Waiters' & Wait
resses' Union, No. 748 (Tex. Civ. App.) 205 
S. ",\V. 465, 467 ; McMichael v. Atlanta En
velope Co., 151 Ga. 776, 108 S. E. 226, 229, 26 
A. L. R. 149 ; Burns v. Lackey, 171 Ky. 21, 
186 S. W. 9D9, 913 ; Southwick v. State, 126 
Ark. 188, 189 S. W. 843, 844. 

Every person commits a misdemeanor, pun
isha.ble with a fine or imprisonment, who 
wrongfully uses violence to or intimidates 
any other person, or his wife or children, 
with a view to compel him to abstain from 
doing, or to do, any act which he has a le
gal right to do, or abstain from doing. (St. 
38 & 39 Viet. c. ' 86, § 7.) This enactment is 
chiefly directed against outrages by trades
unions. Sweet. There are similar statutes 
in many of the United States. See Payne v. 
Railroad Co., 13 Lea (Tenn.) 514, 49 Am. Rep. 
666 ; Embry v. Com., 79 Ky. 441. 

I NT I M I DAT I O N  O F  VOTE R S. This, by stat
ute in several of the states, is made a crim
inal offense. Under an early Pennsylvania 
act, it was held that, to constitute the offense 
of intimidation of voters, there must be a pre
conceived intention for the purpose of in
timidating the officers or interrupting the elec
tion. Respublica v. Gibbs, 3 Yeates (Pa.) 429. 

I NT I TL E. An old form of "entitle." 6 Mod. 
304. 

I NTOL and UTTO L. In old records. Toll 
or custom paid for things imported and ex
ported, or bought in and sold out. Cowell. 

I NTOLERABLE C R U E LTY • .  In the law of 
divorce, this term denotes e�treme cruelty, . 
cl'uel and inhuman treatment, barbarous, sav
age, and inhuman conduCt, and is equivalent 
to any ' of those phrases. Shaw v. Shaw, 17 
Conn. 193 ; Morehouse v. Morehouse, 70 Conn. 
420, 39 At!. 516 ; Blain v. Blain, 45 Vt. 544. 

I NTOX I CAT I NG L I Q U O R. Any liquor used 
as a beverage, and which, when so llsed in 
sufficient quantities, ordinarily or commonly 
produces entire or partial intoxication ; any 

. liquor . intended for . use as ,a bevera.ge or ca
pable . 9f ·. qe�ng so used, , which contains alco
hol, either obtained by fermentation or by the 
additional process of distillation, 'in such pro
portion that it will produce intoxication when 
imbibed in such quantities as may practical
ly be drunk. Intoxicating Liquor Cases, 25 

- Kan. 767, 37 Am. Rep. 284 ; Com'rs v. Taylor, 
21 N.' Y. 173 ;" 'peopI'e v. Hawley, 3 Mich. 339 ; 

"·State v. Oliver, 26 W. Va. 431, '53 Am. : Rep. "
79' ; � S�bastian v. State, 44 Tex . . Cr. R� 508, 72 ·
S. W· .. 

·S50 ; ·  Woi'ley v. 'SImrgeon: 3S 'rowa, 465. 
See, also, Alcoholic Liquors. ; , 
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of a poison. But in its popular use this term 
is restricted to alcoholic intoxication, that ie, 
drunkenness or inebriety, or the mental and 
physical condition induced by drinking exces
sive quantities of alcoholic liquors, and this 
is its meaning as used in statutes, indictments, 
etc. See Sapp v. State, 116 Ga. 182, 42 S. E. 
410 ; State v. Pierce, 65 Iowa, 85, 21 N. W. 
195 ; Wadsworth v. Dunnam, 98 Ala. 610, 13 
South. 599 ; Ring v. Ring, 112 Ga. 854, 38 
S. E. 330'; State v. Kelley, 47 Vt. 296 ; Com. 
v. Whitney, 11 Cush. (Mass.) 477. 

I NTRA. Lat. In ; near ; withi-n. "Infra" 
or "inter" has taken the place of "intra!' iE. 
many of the more modern Latin phrases. 

I NTRA ANN I SPAT I U M .  Within the spaoe 
of a year. Cod. 5, 9, 2. Intra annale tempus. 
Id. 6, 30, 19. 

I NT RA F I DEM.  Within belief ; credible. 
Calvin. 

I NTRA L UCTUS TEM P US. Within the time 
of mourning. Cod. 9, 1,  auth. 

I NT RA M CE N IA.  Within the walls (of a. 
house.) A term applied to domestic or menic&l 
servants. 1 Bl. Comm. 425. 

I NTRA PA R I ETES. Between walls ; among 
friends ; out of court ; without litigati-oo!. 
Calvin. 

I NT RA P RIES I D IA.  Within the defenses. 
See Infra pr::esidia. 

I NT RA QUAT U O R  MAR I A. Within the four 
seas. Shep. Touch: 378. 

I NTRA V I RES. An act is said to be intra 
'pires ("within the power") of a person or cor
poration when it . is within the scope of his 
or its powers or authority. It is the opposite 
of ultra vires, (q. v.) Pittsburgh, etc., R. Co. 
v. Dodd, 115 Ky. 176, 72 S. W. 827. 

I NT RAL I M I NAL. In mining law, the term 
"intraliminal rights" denotes the right t-e 
mine, take, and possess all such bodies or de
posits of ore as lie within the four planes 
formed by the vertical extension downward 
of the boundary lines of the claim ; as dis
tinguished from "extraliminal," or more COID

-monly "extralateral," rights. See Jeffers0B 
Min. Co. v. Anchoria-Leland Mill. & Min. Co., 
32 Colo. 176, 75 Pac. 1073, 64 L. R. A. 925. 

I NTRAM U RAL Within the walls. The 
powers of a municipal corporation are "in
tramural" and "extramural" ; the one' being 

, the powers exercised within the corporate lim
, its, and the oth�r being those exercised , with
out! State v. Port of Astol'ia, .154 P. :399, 404, 
79 Or. 1. 
I NTRARE MARISCUM. L. Lat. To drain a 
marsh or low ground, and convert it into herb-

I NTOX I CAT I O N. The state of being pQison- age or pasture. . , :' 
ed .; the' c.ondi tion .. pro«;l,uced by . .tile adlPinis-
tration or introduction into the human

'
system I NTRASTATE COMMERCE. See Commerce. 



1005 

I'NTRI NSECUM SERVITI UM. Lat. Com
Dl()n and ordinary duties with the lord's court. 

I NTRODUCT I ON.  The part of a writing 
which sets forth preliminary matter, or facts 
tending to explain the subject. 

I NTRO M I SS I ON.  

I n. Sootch Law 
The assumption ' of authority over an

other's property, either legally or illegal
ly. The irregular intermeddling with the 
effects of a deceased person, which sub
jects the party to the whole debts of the de
ceased, is called "vitious intromi88ion." 
Kames, ElI. b. 3, c. 8, § 2. 

Nrecessary I nt rom ission 

That kind of intromission or interference 
where a husband or wife continues in pos�es
sion of the other's goods after their decease, 
for preservation. Wharton. 

I n Engl ish Law 

Dealings in stock, goods, or cash of a prin· 
cipal coming into the hands of his agent, to 
be accounted for by the agent to his princi· 
pal. Stewart v. lVicKean, 29 Eng. Law & Eq. 
391. 

I NTRO N I SAT I O N .  In French ecclesiastical 
law. Enthronement. The installation of a 
bishop in his episcopal see. 

I NT t:l U D E R. One who enters upon land 
without either right of possession or color of 
title. Miller v. McCullough, 104 Pa. 630 ; 
Russel v. Chambers, 43 Ga. 479. In a more 
restricted sense, a stranger who, on the death 
of the ancestor, enters on the land, unlaw
fully, before the heir can enter. 'Villiams v. 
Alt, 123 N. E. 499, 500, 226 N. Y. 283, aff 174 
N. Y. S� 460, 462, 186 App. Div. 235 . 

. I NTRUSI O N. A species of injury by ouster 
or amotion of possession from the freehold, 
being an entry of a stranger, after a particu
lar estate of freehold 'is determined, before 
him in remainder or reversion. Hulick v. 
Scovil, 9 '  Ill. 170 ; Boylan v. Deinzer, 45 N. 
J. Eq. 485, 18 AU. 121. 

The name of a writ brought by the owner 
of a fee-simple, etc., against an intruder. 
New Nat. Brev. 453. Abolished by 3 & 4 Wm. 
IV. c. 57. 

I NTR UST. To confer a trust upon ; to deliv
er to another something in trust or to com
mit something to another with a certain con
fidence regarding his care, use or disposal of 
it. State v. Ugland, 187 N. W. 237, 239, 48 
N. D. 841. 

I NTU I TUS. Lat. A view ; regard ; con
templation. Diverso intuitu, (q. v.,) with a 
different view. 

I N U N D AT I ON.  The overflow of waters by 
coming out of their bed. 

INVASION 

Inundations may arlse from three caUl�es : from 
public necessity, as in defence of a place it may be 

necessary to dam the current of a stream, which 
will cause an inundation to the upper lands ; they 

may be occasioned by an invincible force, as
' 
by the 

accidental fall of a rock in the stream, or by a nat
ural flood or freshet ; or they may result from the 
erection of works on the stream:. In the first case, 
the injury caused by the inundation is to be com
pensated as other injuries done in war ; in the sec
ond, as there was no fault of any one, the loss is 
to be borne by the unfortunate owner of the estate ; 
in the last, when the riparian proprietor is injured 
by such works as alter the level of the water where 
it enters or where it leaves the property on which 
they are erected, the person injured may recover 
damages for the injury thus caused to his prop
erty by the inundation ; 9 Co. 59 ; 1 B. & Ald. 258 ; 
Sumner v. Tileston, 7 Pick. (Mass.) 198 ; Bailey v. 
City of New York, 3 Hill (N. Y. ) 531, 38 Am. Dec. 
669 ; Tillotson v. Smith, 32 N. H. 90, 64 Am. Dec. 
355 ; Merritt v. Parker, 1 N. J. Law, 460 ; Williams 
v. Gale, 3 Har. & J. (Md.) 231 ; Ohio & M. R. Co. v. 
Nuetzel, 43 Ill. App. 108. See Dam ; Backwater ; 
Irrigation ; Waters ; Water Course. 

I N  U RE. To take effect ; to result. Cedar 
Rapids Water Co. v. Cedar Rapids, 118 Iowa, 
234, 91 N. W. 1081 ; Hinson v. Booth, 39 FIn. 
333, 22 South. 687 ; Holmes v. Tallada, 125 
Pa. 133, 17 AtL 238, 3 L. R. A. 219, 11 Am. 
St. Rep. 880 ; Salyer v. Jackson, 232 P. 412, 
414, 105 Ok1. 212 ; Malachowski v. Varro, 244 
P. 936, 938, 76 Cal. App. 207. 

I N U REM E NT. Use ; user ; service to the 
use or benefit of a person. Dickerson v. 001-
grove, 100 U. S. 583, 25 L. ·Ed. 618. 

I n utilis labor et s·ine  fructu non est effectus 
legis. Useless and fruitless labor is nDt the 
effect of la.w. Co. Litt. 127b.  The law for
bids such recoveries whose ends are vain, 
chargeable, and unprOfitable. Id. ; Wing. 
Max. p. 110, max. 38. 

I NVAD I ARE.  To pk.odge or mortgage lands. 

I NVAD I AT I O. A pledge or mortgage. 

I NVAD I ATUS. One who is under pledge ; 
one who has had sureties or pledges given 
for him. Spelman. 

I N VALI  D. Yain ; inadequate to its purpose ; 
not of binding force or legal efficacy ; lacl{
ing in authority or obligation. Hood v. Per
ry, 75 Ga. 312 ; State Y. Casteel, 110 Ind. 
174, 11 N. E. 219 ; Mutual Ben. L. Ins. 00. 
v. Winne, 20 Mont. 20, 49 Pac. 446 ; Avery & 
Co. v. Sorrell, 121 S. E. 828, 829, 157 Ga. 476 ; 
Dreidlein v. Manger, 220 P. 1107, 1108, 69 
Mont. 155 ; Columbian Nat. Fire Ins. Co. v. 

Dixie Co-op. Mail Order House (Tex.Civ.App.) 
261 S. W. 174, 179. 

I N VAS I O N .  An encroachment upon the 
rights of another ; the incursion of an army 
for conquest or plunder. Webster. See lEt
na Ins. Co. v. Boon, 95 U. S. 129, 24 L. Ed. 
395. 



INVASIONES 

I NVAS I O N ES. The inquisition of serjeanties 
and knights' fees. Cowell. 

I NVECTA ET I L LATA. Lat. In the civil 
law. Things carried in and brought in. Arti
cles brought into a hired tenement by the hir
er or tenant, and which became or were 
pledged to the lessor as security for the rent. 
Dig. 2, 14, 4, pro The phrase is adopted in 
Scotch law. See Bell. 

I nveniens l ibell u m  famosu m et non corru m pens 
p u n itur. He who finds a libel and does not 
destroy it is punished. Moore, 813. 

I NVENT. To find out something new ; to 
devise, contrive, and produce something not 
previously known or existing, by the exercise 
of independent investigation and experiment ; 
particularly applied to machines, mechanical 
appliances, compositions, and patentable in
ventions of every sort. To create. E. tV. 
Bliss CO. V. United States, 39 S. Ct. 42, 43, 
248 U. S. 37, 63 L. Ed. 112. 

I NVENT I O. 

I n" The C ivi l  Law 
Finding ; one of the modes of acquiring ti

tle to property by occupancy. Heinecc. lib. 
2, tit. 1, § 350. 

I n  Old English Law 
A thing found ; as goods or treasure

trove. Cowell. The plural, "inventione8," is 
also used. 

I NVE N T I O N .  In patent law. The act or op
eration of finding out something new ; the 
process of contriving and producing some
thing not previously known or existing, by 
the exercise of independent investigation and 
experiment. Also the article or contrivance 
or composition so invented. See Leidersdorf 
v; Flint, 15 Fed. Cas. 260 ; Smith V. Nichols, 
21 Wall. 118, 22 L. Ed. 566 ; Hollister v. 
Manufacturing Co., 113 U. S. 72, 5 Sup. Ct. 
717, 28 L". Ed. 001 ; Murphy Mfg. CO. V. Ex
celsior Oar Roof Co. (C. C.) 70 Fed. 495. 

A new and useful means of obtaining an end. 
Harmon Paper Co. v. Prager (C. C. A. ) 287 F. 841, 
843. 

A concept or thing evolved from the mind. "In
V'ention" is not a revelation of something which ex
isted and was unknown, but the creation of some
thing which did not exist before, and possessing 
elements of novelty and utility in kind and measure 
different from, and greater than, what the art might 
expect from sld 1 l 3d workers. Pyrene Mfg. Co. v. 
Boyce (C. C. A.) 292 F. 4:80, 48L 

" An  inventiotJ., in the sense of the patent law, 
means the finding out-the contriving, the creating 
of something which did not exist, and was not 
known before, and which can be made useful and 
advantageous in the pursuits of life, or which can 
add to the enjoyment of mankind." Conover v. 
Roach, 4: Fish. 12, F�d. Cas. No. 3,125. 

"Not every improVement is invention ; but to en
title "a: thing to protection lt niust be the · product 
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of some exercise of the inventive faculties, and it 

must involve something more than what is obvious 
to persons skilled in the art to which it relates." 
Rosenwasser v. Berry (C. C.) 22 F. 841. 

"Invention" involves the exercise of the creative 
mind. Aeolian Co. v. Wanamaker (D. C.) 221 F. 
666, 668� 

Inventive skill has been defined as that intuitive 
faculty of the mind put forth in the search for new 
results, or new methods, creating what had not 
before existed, or bringing to light what lay hidden 
from vision ; it differs from a suggestion of that 
common experience which arose spont.o"lneously and 
by a necessity of human reasoning in the minds of 
those who had become acquainted with the circum
stances with which they had to deal. Hollister v. 

Mfg. Co., 113 U. S. 72, 5 S uP. Ct. 717, 28 L. Ed. 901. 
Invention, in the nature " of improvements, is the 

double mental act of discerning, in e�isting ma
chines, processes or articles, some deficiency, and 
pointing out the means of overcoming it. General 
Electric Co. v. Electric Co., 174 F. 246, 98 C. C. A. 
154. 

An "invention" differs from a "discovery." The 
former term is properly applicable to the contriv
ance and production of something that did not be
fore exist ; while discovery denotes the bringing in
to knowledge and use of something which, although 
It existed, was before unknown. Thus, we speak 
of the " discovery" of the properties of light, elec
tricity, etc., while the telescope and the electric mo
tor are the results of the process of "invention. ' ·  

I NVENTOR. One who finds out or contrives. 
some new thing ; one who devises some new 
art, manufacture, mechanical appliance, or 
process ; one who invents a patentable con
trivance. See Sparkman V. Higgins, 22 Fed. 
Cas. 879 ; Henderson v. Tompkins (C. C.) 60 
Fed. 764. 

I NVENTO RY. A detailed list of articles of 
property"; a list or schedule of property, con
taining a" designation or description of each 
specific article ; an itemized list of the vari
ous articles constituting a collection, estate, 
stock in trade, etc., with their estimated or 
actual values. In law, the term is particu
larly applied to such a list made by an execu
tor, administrator, or assignee in bankruptcy. 
See Silver Bow Min. · Co. V. Lowry, 5 Mont. 
618, 6 Pac. 62 ; Lloyd v. Wyckoff, 11 N. J. 
Law, 224 ; Roberts, etc., CO. V. Sun Mut. L. 
Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 559 : 
Southern F. Ins. CO. V. Knight, 111 Ga. 622, 
36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 
216. 

I N VENTUS. Lat. Found. The8aul'U8 in
ventu8, treasure-trove. Non e8t inventus. 
[he] is not found. 

INVE R I TARE. To make proof of a thing. 
Jacob. 

I NVEST. To loan money upon securities ot 
a more or less permanent nature,. or to place 
it in business ventures or real estate, or oth
erwise lay it out, so that it may produce a 
revenue or income. Drake V. Crane, 127 Mo. 
85, 29 S. W. 990, 27 L. R. A. �53 ; Stramann 

) 
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v. Scheeren, 7 Colo. App. 1, 42 Pac. 191 ; Una 
v. Dodd, 39 N. J. Eq. 186. 

To clothe one with the possession of a fief 
or benefice. See Investiture. 

I NVEST I GAT I ON. To follow up step by step 
by patient inquiry or observation ; to trace 
or track mentally ; to search into ; to exam
ine and inquire into with care and accuracy ; 
to find out by careful inquisition ; examina
tion ; the taking of evidence ; a legal inquiry. 
Lukert v. Eldridge, 49 Mont. 46, 139 P. 999, 
1001 ; People ex reI. Fennell v. Wilmot, 127 
Misc. 791, 217 N. Y. S. 477, 479 ; In re Mc
Laughlin, 124 Misc. 766, 210 N. Y. S. 68, 
71 ; Application of Gilchrist, 130 Misc. 456, 
224 N. Y. S. 210, 219. 

I NVEST I TI V E  FACT. The fact by means 
of which a right comes into existence ; e. g., 
a grant of a monopoly, the death of one's 
ancestor. Holl. Jur. 132. 

I NVEST I T U RE. A ceremony which accom
panied the grant of lands in the feudal ages, 
and consisted in the open and notorious de
livery of possession in the presence of the 
other vassalS, whiCh perpetuated among them 
the (Era of their new acquisition at the time 
when the art of writing was very little known ; 
and thus the evidence of 

'
the property was 

reposed in the memory of the n€'ighborhood, 
who, in case of disputed title, 'were aft€'rwards 
called upon to decide upon it. Brown. 

I n  Ecc,lesiastical Law 

Investiture is one of the formalities by 
which the election of a bishop is confirmed by 
the archbishop. See Phillim. Ecc. Law, 42, 
et seq. 

I NV I O LA B I L I TY.  The attribute of being se
cured against violation. The persons of am
bassadors are inviolable. 

I NV I TAT I O N .  In the law of negligence, and 
with reference to trespasses on realty, in
vitation is the act of one who solicits or in
cites others to enter upon, remain in, or make 
use of, his property or structures thereon, 
or who so arranges the property or the means 
of access to it or of transit over it as to 
induce the reasonable belief that he expects 
and intends that others shall come upon it 
or pass over it. See Swe.eney v. Old Colony 
& N. R. Co., 10 Allen (Mass.) 373, 87 Am. Dec. 
644 ; Wilson v. New York, N. H. & H. R. Co., 
18 R. I. 491, 29 A. 258 ; Wright v. Boston & 
A. R. Co., 142 Mass. 300, 7 N. E. 866. 

Thus the proprietor of a store, theatre or amuse
ment park "invites" the public to come upon his 
premises for such purposes as are connected with 
its intended use. Again, the fact that safety gates 
at a railroad crossing, which should be closed in 
case of danger, are left standing open, is an "in
vitation" to the traveler on the highway to cross. 
Roberts v. Delaware & H. Canal Co., 177 Pa. 183, 35 
Atl. 723. So, bringing a passenger train on a rail-

road to a full stoP at a regular statlo� is an "In
vitation to aUght." 

License ' diBtmgui8Jt.ed 
A license is a passive permission on the part of 

the owner of premises, with reference to other per
sons entering upon or using them, while an invita
tion implies a request, solicitation or desire. that 
they should do so. An invitation may be inferred 
where there is a common interest or mutual advan
tage ; while a license will be inferred where the 
object is the mere pleasure or benefit of the person 
using it. Bennett v. Louisville & N. R. Co. ,  102 U. 
S. 580, 26 L. Ed. 235 ; Weldon v. Philadelphia, W. 
& B. R. Co., 2 Pennewill (Del.) 1, 43 AU. 159. An 
owner owes to a licensee no duty as to the condi
tion of the premises (unless imposed by statute) 
save that he should not knowingly let him run up
on a hidden peril or willfully cause him harm ; 
while to one invited he is under the obligation to 
maintain the premis�s in a resaonably safe and se
cure condition. Beehler v. Daniels, 18 R. 1. 563, 29 
Atl. 6, 27 L. R. A. 512, 49 Am. St. Rep. 790. 

Express and imp�ied 

An invitation may be express, when the owner or 
occupier of the land by words invites another to 
come upon it or make use of it or of something 
thereon ; or it may be implied when such owner or 
occupier by acts or conduct leads another to be.;. 
lieve that the land or something thereon was in
tended to be used as he uses them, and that such 
use is not only acquiesced in by the owner or oc� 
cupier, but is in accordance with the intention or 
design for which the way or place or thing was 
adapted and prepared and allowed to be used. Tur
ess v. New York, S. & W. R. Co., 61 N. J. Law, 314, 
40 AU. 614 ; F'urey v. New York Cent: R .. Co., 67 N. 
J. Law, 270, 51 Atl. 505 ; Lepnick v. Gaddis, 72 Miss. 
200, 16 So. 213, 26 L. R. A. 686, 48 Am. St. Rep. 547 ; 
Plummer v. Dill, 156 Mass. 426, 31 N. E. 128, 32 Am. 
St. Rep. 46.3 ; Sesler v. Rolfe Coal & Coke Co., 51 W. 
Va. 318, 41 S. E. 216 ; Allen v. Yazoo & M. V. R. Co., 
111 Miss. 267, 71 So. 386, 388 ; Robinson v. Leighton, 
122 Me. 309, 119 A. 809, 810, 30 A. L. R. 1386 ; Milaus
kis v. Terminal R. Ass'n of St. Louis, 286 Ill. 547, l22 
N. E. 78, 81 ; Johnson v. Atlas Supply Co. (Tex. Civ� 
App.)  183 S. W. 31, 33 ; Frear v. Manchester Trac
tion, Light & Power Co., 83 N. H. 64, 139 A. 86, 89, 
61 A. L. R. 1280 ; Petree v. Davison-Paxon-Stokes 
Co., 30 Ga.App. 490, 118 S. E. 69.7, 698 ; Railroad Co. 
v. O'Malley, 107 Ill. App. 600 ; Smith v. Sunday 
Creek Co., 74 W. Va. 605, 82 S. E. 608, 609 ; City of 
Shawnee v. Drake, 69 Ok!. 209, 171 P. 727, 729, L. R. 
A. 1918D, 810 ; Nolan v. Metropolitan St. Ry. Co., 
250 Mo. 602, 157 S. W. 637, 641 ; st. Louis & S. F. R. 
Co. v. Stacy, 77 Ok!. 165, 171 P. 870, 874 ; Wilmes v. 
Chicago Great Western Ry. Co., 175 Iowa, 101, 156 
N. W. 877, 880, L. R. A. 1917F, 1024 ; Gasch v. Rounds, 
93 Wash. 317, 160 P. 962, 964 ; Coburn v. Village of 
Swanton, 95 Vt. 320, 115 A. 153, 156 ; Bush v. Weed 
Lumber Co., 63 Cal. App. 42.6, 218 P. 618, 620 ; !,olluck 
v. }':1inneapolis & St. L. R. Co. ,  44 S. D. 249, 183 N. W. 
859, 862. 

I NV I TED' ERHO R. See Error. 

I N V I T E E. One who is at a place upon the 
invitation of another. Crossgrove v. Atiantic 
Ooast Line R. Co., 30 Ga. App. 462, 118 S. E. 
694, 695 ; Carr v. Wallace Laundry Co., 31 
Idaho, 266, 170 P. 107 ; Kinsman v. Barton & 
Co., 141 Wash. 311, 251 P. 563, 564 ; Missouri, 
K. & T. Ry. Co. of Texas v. Railey (Tex. Giv. 
App.) 186 S. 'V. 230, 231 ; Jonosky v. Northern 
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Pac. Ry. Co., 57 Mont. 63, 187 P. 1014, 1015 ; 
Lange v. St. Johns Lumber C�., 115 Or. 337, 
237 P. 696, 698 ; I.1. E. Meyers' Co. v. Logue'S 
Adm'r, 212 Ky: '802, 280 S. W. 107, 109 ; Mc
Cullen v. Fishell Bros. Amusement Co., 198 
Mo. App. 130, 199 S. W. 439, 441 ; Flecken
stein v. Great Atfantic & Pacific Tea Co., 91 
N. J. Law, 145, 102 A. 700, L. R. A. 19180, 
179 ; Crossgrove v. Atlantic Coast Line R. Co., 
30 Ga. App. 462, 118 S. E. 694 ; Oampbell v. 
Sutliff, 193 Wis. 370, 214 N. W. 374, 375, 53 
A. L. R. 771 ; Moohr v. Victoria Inv. Co., 144 
Wash. 387, 258 P. 43, 46 . .  

I NV I TO. Lat. Being unwilling. Against or 
without the assent or consent. 

Ab invito 

By or from an unwilling party. A traIlsfer ab 
invito is a compulsory transfer. 

Invito debitore 

Against the will of the debtor. 

InvUo domino 

'!'be owner being unwilling ; against the will of 

the owner ; without the owner's consent. In order 
to constitute larceny, the property must be taken 
invito dom·ino. 

I nvito beneficiu m  non  datur. A benefit is not 
conferred on one who is unwilling to receive 
it ; that is to say, no one can be compelled to 
accept a benefit. Dig. 50, 17, 69 ;  Broom, Max. 
699, note. 

I NVO I CE.  In commercial law. An account 
of goods or merchandise sent by merchants to 
their correspondents at home or abroad, in 
which the marks of each package, with oth
er particulars, are set forth. Marsh. Ins. 408 ; 
Dane, Abr. Index. See Merchants' Exch. Co. 
v. Weisman, 132 Mich. 353, 93 N. W. 870 ; 
Southern Exp. Co. v. Hess, 53 Ala. 22 ; Cramer 
v. Oppenstein, 16 Oolo. 495, 27 P. 713 ; Stone 
v. First Nat. Bank, 100 Or. 528, 198 P. 244. 
"Invoices" are written itemized accounts 
sent to a purchaser by the seller of merchan
dise. Cobb & Seal Shoe Store v . .LEtna Ins. 
Co., 78 S.  C. 388, 58 S. E. 1099 ; Garner Mfg. 

. Co. v. Cornelius Lumber Co., 165 Ark. 119, 
262 S. W. 1011, 1Q14 ; Wilmot v. - Minneapolis 
Automobile Trade Ass'n, 169 Minn. 140, 210 
N. W. 861, 862 ; Larkin Co. v. New York, 
O. & St. L. R. Co., 98 Misc. 446, 162 N. Y. S.  
870, 871. 

A list or account of goods or merchandise 
sent or shipped by a merchant to his corre
spondent, factor, or consignee, containing the 
particular marks of each description of goods, 
the value, charges, and other particulars. 
Jac. Sea Laws, 302. 

A writing .made on behalf of , an importer, 
specifying the merchandise imported, and its 
true cost or value. And. Rev. Law, . § 294. 
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I NVO I C E  P-R I C E  of goods means the prime 
cost. Le Roy v. United Ins. Co., 7 Johns. 
(N. Y.) 343. 

I NVO LU NTA RY. Without will or power of 
choice ; opposed to volition or desire. Curry 
�. Federal Life Ins. Co., 221 Mo. App. 6�6, 2'87 
S. ·W. 1.053, 1056. An involuntary act is that 
which is performed with constraint (q. v.) or 
with repugnance, or without the will to do 
it. An action is involuntary, then, which is 
performed under . duress. Wolff Inst. Nat. 
§ 5. 

I NVO L U NTA RY D E P OS I T. In the law of 
bailments, one made by the accidental leaving 
or placing of personal property in · the pas
seEtsion of another, without negligence on the 
part of the owner, or, in cases of fire, ship
wreck, inundation, riot, insurrection, or the 
like extraordinary emergencies, by the owner 
of personal property committing it out of 
necessity. to the care of any person. Civ. 
Code S. D. 19.03, § 1354 (Rev. Codes 1919, § 
971). 

I NVO LU NTARY D I SCONT I N UA N C E. In 
practice. A dis'continuance is involuntary 
where, in consequence of technical omission, 
mispleading, or the like, the suit is regarded 
as out of court, as where the parties under
take to refer a suit that is not referable, or 
omit to enter proper continuances. Hunt v. 
Griffin, 49 Miss. 748. 

I NVO LU NTARY MANSLAUG HTER. The 
unintentional killing of a person by one en
gaged in an llnlawful, but not felonious act. 
4 Steph. Comm. 52. 

I NVO LU NTARY PAY M E NT. One obtained 
by fraud, oppression, or extortion, or· to avoid 
the use of force to coerce it, or to obtain the 
release of the person or property from deten
tiol'l. Parcher v. Marathon County, 52 Wis. 
388, 9 N. W. 23, 38 Am. Rep. 1745 ; Wolfe v. 
Marshal, 52 Mo. 168 ; Corkle v. Maxwell, 6 
Fed. Cas. 555. 

I NVOLU NTARY SERV I T U D E. The condi
tion of one who is compelled by force, coercion, 
or imprisonment, and against his will, to 
labor for another, whether he is paid or not. 
See State v. West, 42 Minn. 147, 43 N. W. 845 ; 
Ex parte Wilson, 5 S. Ct. 935, 114 U. S. 417, 
29 L. Ed. 89 ; Thompson v. Benton, 117 Mo. 
83, 22 . S.  W. 863, 20 L. R. A. 462, 38 Am. St. 
Rep. 639 ; In re Slaughterhouse Cases., 16 
Wall. 69, 21 L. Ed. 394 ; Robertson v. Bald
win, 17 S. Ct. 326, 165 U. S. 275, 41 L. Ed. 
715. 

As to involuntary "Bankruptcy," "Indebt
edness,'" "Nonsuit," and "Trust," see those 
titles. 

l OT A. The minutest quantity possible. Iota 
I NVO I CE BOO'K. A book in which . invoices is the smallest Greek letter. The word "'jot" 

are coPied. is derived therefrom. 
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I psm leges copiunt ut jure re.gantur. 00. IAtt. 
174. The laws themselves require that they 
should be governed by right. 

I PSE. Lat. He himself
'
; the same ; the 

very person. 

I PSE D I X I T. He himself said it ; a bare as
sertion resting on the authority of an in
dividual. 

IltltEGULAlUTY 

A clear example of an irrecusable obligation 
Is the obligation imposed on every man not to 
strike another without some lawful excuse. 
A recusable obligation is based upon some act 
of a person bound, which is a condition 
precedent to the genesis of the obligation. 
These terms were first suggested by Prof. 
Wigmore in 8 Harv. Law Rev. 200. See Barr. 
ContI'. 6. 

I PSISS I  M IS V ERB IS. In the identical I RREGU LA R. Not according to rule ; im7 
words ; opposed to "substantially." Town- proper or insufficient, by reason of departure 
send v. Jemison, 7 How. 719, 12 L. Ed. 880 ; from the prescribed course. 

. 

Summons v. State, 5 Ohio St. 346. As to irregular "Deposit," "Indorsement," 
"Process," and "Succession," see those titles. 

I PSO FACTO. By the faet itself ; by the 
mere fact. By the mere effect of an act or a 
fact. Barber Asphalt Paving Co. V. Hayward, 
248 Mo. 280, 154 S. W. 140, 141. 

In EngZish eccZe8iasticaJ Zaw 

I RREG U LA R I TY. The doing or not doing 
tbat, in the conduct of a suit at law, which, 
conformably with the practice of the court, 
ought or ought not to be done. Doe ex demo 
Cooper V. Harter, 2 Ind. 252. Violation or 

A censure of excommunication in the eccles las- nonobservance of established rules and practical court, immediately incurred for divers offen5-
es, after lawful trial. tices. The want of adherence to some pre-

scribed rule or mooe of proceeding ; consist-
I PSO J U R E. By the law itself ; by the mere ing either in omitting to do something that is 
operation of law. Calvin. necessary for the due and orderly conducting 

I PSW I CH, DOMESDAY O F. The earliest ex
tant record of any borough court with elective 
officers sitting regularly and administering a 
customary law of the sea. Black Book of 
Admiralty, Vol. II. It was abolished by 5 & 
6 Will. IV. C. 76. Its twelve "capital port
men" were elected from the most fit, wealthy 
and discreet of the judges. 

of a suit, or doing. it in an unseasonable time 
or improper manner. Ooulter V. Board of 
Com'rs of Bernalillo County, 22 N. M. 24, 
1'58 P. 1086 ; Ex parte DaviS, 118 Or. 69.3, 247 
P. 809, 811 ; Ex parte Lyde, 17 Okl. Cr. 618, 
191 P. 606, 607 ; Mittel' V. Black Diamond 
Coal Co., 28 Wyo. 439, 206 P. 152, 156 ; 1 Tidd, 
Pl'. 512. And see McCain V. Des Moines, 
174 U. S. 168, 19 S. Ct. 644, 43 L. Ed. 936 ; 
Emeric V. Alvarado, 64 Cal. 529, 2 P. 418 ; 

I ra furor brevis est. Anger Is a short insanity. 
Hall V. Munger, 5 Lans. (N. Y.) 113 ; Corn 

Beardsley V. Maynard, 4 Wend. (N. Y.) 336, 
355 Exch. Bank V. Blye, 119 N. Y. 414, 23 N. E. . 

• 805 ; Salter Y. Hilgen, 40 Wis. 365 ; Turrill 
I RA MaTUS. Lat. Moved or excited by V. Walker, 4 Mich. 183. "Irregularity" is 
anger or paSSion. A term sometimes formerly the technical term for every defect in prac
used in the plea of son a8sauZt demesne. 1 tical proceedings, or the mode of conducting 
Tidd, Pl'. 645. an action or defense, as distinguisha,ble from 

I RADE. A decree of the Sultan. 

I RE AD LARGUM. Lat. To go at large ; to 
escape ; to be set at liberty. 

I RENARCHA. In Roman law. .An officer 
whose duties are described in Dig. 5, 4, 18, 7. 
See Id. 48, 3,< 6 ;  Cod. 10, 175. Literally, a 
peace-officer or magistrate. 

I RRAT I O NAL. UnreaSIOnable, foolish, ab
surd ; a person may be irrational in such 
sense, and still not be insane in the legal 
sense. Lee V. State, 30 Oklo Cr. 14, 234 P. 
654, 655. 
I RRECUSABLE. A term used to indicate a 
certain class of ·contractual obligations recog
nized by the law which are imposed upon a 
per�n without his . consent and without re
gard to any act of his own. They are dis
tinguished from . recusable obligations which 
are the result of a voluntary act on the part 
of a person on whom they are imposed by law. 

BL.LAw DICT. (3D ED.)-64 

defects in pleadings. 3 Chit. Gen. Pro 509. 

The term is not synonymous with illegality. City 
of Tampa v. Palmer, 89 Fla. 514, 105 So .. U5, 117. "Ir
regularity" is a want of adherence to some pre
scribed rule or mode of proceeding, while "illegal
ity" denotes a radical defect. United States V. Sal
omon (D. C.) 231 F. 461, 463 ; U. S. V. Ri�hmond (C. 
C. A.) 17 F.(2d) 28, 32. "IllegaUty" in the assess
ment of a tax is a substantial defect contrary to 
law and leaVing the proceeding with nothing to 
stand on, while an "irregularity" is a formal de
fect contrary only to the practice authorized by 
law, and relating rather to the manner of doing the 
act than to the act itself. Bunten v. Rock Springs 
Grazing Ass'n, 29 Wyo. 461, 215 P. 244, 254. 

Under statutes authorizing the modification or set
ting aside of judgments, "irregularity" is some de
parture from the prescribed procedure in the trial, 
or in the determination of the action, not evidenced 
by a ruling or an order. Duncan v. Wilkins, 103 
Okl. 221, 229 P. 801, 802 ; American Nat. Bank of 
Tucumcari v. Tarp'ley, 31 N. M.. 667, 250 P. 18, 20. 
But under a statute providing for relief against an 
irregularity· in obtaining a judgment, the term has 
no fixed legal meaning, and in c every instance the 
question is one of fact, dependent upon the clrcum-
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stances of each case. Nation v. Savely, 127 Oklo 
117, 2160 P. 32, 34. 

The "irregularity" which, under a South Carolina 
statute, will not vitiate the formation of a corpo
ration, refers to a deviation from minor statutory 
provisions. Meyer V. Brunson, 104 S. C. 84, 88 S. E. 
35�, 360. 

Irregularity in the proceedings of the court, 
as used in a California statute pertaining to 
new trials, relates to matters occurring dur
ing the trial, and not after it. Diamond V. 
Superior Court of California in and for City 
and County of San Francisco, 189 Cal. 732, 
210 P. 36, 37. 

In Canon Law 

Any impediment which prevents a man 
from taking holy orders. 

I n  General 

-Legal i rregularity. An irregularity occur
ring in the course of some legal proceeding. 
A defect or informality which, in the techni
cal view of the law, is to be accounted an 
irregularity. 

I R R E LEVAN CY. The absence of the quali
ty of relevancy, as in evidence or pleadings. 
The quality or state of being inapplicable or 
impertinent to a fact or argument. 

Irrelevancy, in an answer, consists ill statements 
which are not material to the decision of the case ; 
such as do not form or tender any material issue. 
People V. McCumber, 18 N. Y. 321, 72 Am. Dec. 515 : 
Walker V. Hewitt, 11 How. Prac. (N. Y.) 398 ; Car
penter V. Bell, 1 Rob. (N. Y.) 715 ; Smith v. Smith, 
50 S. C. 54, 27 S. E. 545. See, also, Irrelevant. 

I RR E LEVANT. Not relevant ; not relating 
or applicable to the matter in issue ; not sup
porting the issue. Crump v. Lanham, 67 Okl. 
33, 168 P. 43, 44. Evidence is irrelevant 
where it has no tendency to prove or dis
prove any issue involved. Malone v. State, 
16 Ala. AW. 185, 76 So. 4,69, 470. 

I R RELEVANT A LLEGAT I O N .  One which 
has no substantial relation to the controversy 
between the parties to the suit, and which 
cannot affect the decision of the court, 
Wayte v. Bowker Chemical Co., 196 App. 
Div. 665, 187 N. Y. S. 276, 277 ; the test of any 
allegation being whether .it tends to consti
tute a cause of action or a d�fense, Isaacs 
V. Solomon, 159 App. Div. 675, 144 N. Y. S. 
876, 877. An allegation is irrelevant, where 
the issue made by its denial has no effect 
upon the cause of action or no connection 
with the , allegation. Germofert Mfg. Co. v. 
Castles, 97 S. O. 389, 81 S. E. 665, 666. In 
this connection, "redundant" is almost a syn
onym for "irrelevant." Plank v. Hopkins, 35 
S. D. 243, 151 N. W. 1017, 1019. 

I R R ELEVANT ANSWER. See Answer. 

I RR E.M OVABI L I TY. Th� status of a papper 
in England, wh� cannot be legally removed 
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from the parish or union in which he is re
ceiving relief, notwithstanding that he has 
not acquired a settlement there. 3 Steph. 
Comm. 60; Thus a pauper who has resided 
in a parish during the whole of the preced
ing year is irremovable, in view of Stat. 28 
and 29 Viet. c. 79, § 8. 

I RRE PA RABLE DAMAGES. See Damages. 

I RR EPARA BLE I NJ U RY. See Injury. 

I R REPLEV I A B LE. That cannot be replevied 
or delivered on sureties. Spelled, also, "ir
replevisable." Co. Litt. 145 ; 13 Edw. I. c. 2. 

I R RESI ST I B LE FORCE. A term applied to 
such an interposition of human agency as is, 
from' its nature and power, absolutely un
controllable ; as the inroads of a hostile 
army. Story, Bailm. § 25. 

I R RES I ST I BLE I M i> U LSE. Used chiefly in 
criminal law, this term means an impulse 
to commit an unlawful or criminal act which 
cannot be resisted or overcome by the patient 
because insanity or mental disease has de
stroyed the freedom of his will and his power 
of self-control and of choice as to his actions. 
See McCarty v. Com., 114 Ky. 620, 71 S. W. 
658 ; State v. Knight, 95 Me. 467, 50 A. 276, 
55 L. R. A. 373 ; Leache V. State, 22 Tex. App. 
279, 3 S. W. 539, 58 Am. Rep. 638 ; State v. 
Peel, 23 Mont. 358, 59 P. 169, 75 Am. St. Rep. 
529. And see Insanity. 

I R REVQCAB LE. Which cannot be revoked 
or recalled. 

·1 R REVOCABLE LETTER. A confirmed ir
revocable letter of credit, irrevocable letter, 
or a confirmed credit is a contract to pay on 
compliance with its terms, and needs no for
mal acknowledgment or acceptance other than 
is therein stated. Lamborn v. National Park 
Bank of New York, 240 N. Y. 520, 148 N. E. 
664, 665. 

. -R R I GAT I O N .  The operation of watering 
lands for agricultural purposes by artificial 
means. In its primary sense, a sprinkling or 
watering : specifically, the application of wa
ter to lands for the raising of agricultural 
crops and other products of the soil. Platte 
'Vater Co. v. Irrigation Co., 12 Colo. 529, 21 
P. 711 ; City and County of Denver v. Brown, 
56 Colo. 216, 138 P. 44, 49. 

I RR I GAT I O N  COM PANY. A private corpo
ration, authorized and regulated by statute 
in several states, having for its object to ac
quire exclusive rights to the water of certain 
streams or other sources of supply, and to 
convey it by means of ditches or canals 
through a region where it can be beneficially 
used for agricultural pUl'poses, and either di
viding the water among stockholders, or, mak,
ing contracts with consumers, or furnishing 
a supply to all who apply at fixed rates • . 

BLLAW DICT. (3D ED.) 



�Oll 
I RR I GATI O N  D I STR'I CT. A public and qua
si-municipal corporation authorized by law in 
several states, comprising a defined region or 
area of land which is susceptible of one mode 
of irrigation from a common source and by 
the same system of works. These districts 
are created by proceedings in the nature of 
an election under the supervision of a court, 
and are authorized to purchase or condemn 
the lands and waters necessary for the system 
of irrigation proposed and to construct nee
cessary canals and other works, and the wa
ter is apportioned rata.bly among the land
owners of the district. See Colburn v. Wil
son, 23 Idaho 331, 130 P. 381 ; Indian Cove 
11'1'. Dist. v. Prideaux, 25 Idaho, 112, 136 P. 
618, 621, Ann. Cas. 1916A, 1218 ; Nampa & 
Meridian Irr. Dist. v. Briggs, 21 Idaho, 84, 
141 P. 75, 82. 

I R R I TANCY. In Scotch law. The happen
ing of a condition or event by which a char� 
tel', contract, or other deed, to which a clause 
irritant is annexed, becomes void. 

I RR.I TANT. In Scotch law� Avoiding or 
making void ; as an irritant clause. See Ir
ritancy. 

I RR I TA NT C LAUSE. In Scotch law. A pro
vision by which certain prohibited acts speci
fied in a deed are, if committed, declared to 
be null and void. A resolutive clause dis
solves and puts an end to the right of a pro
prietor on his committing the acts so declar
ed void. 

ISSUABLE 'l'EltMS 

port vegetation of any kind, may become valuable 
for fishing, hunting, as a shooting park, for the 
harvest of ice, for pumping sand, etc. If further 
deposits of alluvion upon it would make it more 
valuable, the law of accretion should still ap·ply ; 
Fowler v. Wood, 7'3 Kan. 511, 85 P. 763, 6 L. R. A. 
(N. S.) 162, 117 Am. St. Rep. 534. 

Land in a navigable stream which is surrounded 
by water only in times of high water is not an is
land within the rule that the state takes title to 
newly formed islands in navigable streams. Payne 
v. Hall, 19'2 Iowa, 780, 185 N. W. 912, 915. 

ISOLAT ED TRANSACTI ON. This term, in 
connection with the rule that single or iso
lated transactions do not violate a statute 
prohibiting foreign corporations from doing 
business within a state without first filing 
a copy of their charter, may be inapplicable to 
a single transaction consummated in fur
therance of a corporation's business, where 
it is shown that the corporation in question is 
a foreign corporation, with its principal of
fice in a town in a sister state near the state 
line, and that it has solicited business general
ly in tributary territory within the adjoining 
state. Dahl Implement & Lumber Co. v. 
Campbell, 45 N. D. 239, 178 N. W. 191, 198. 

I SSI NT. A law French term, meaning "thus," 
"so," giving its name to part of a plea in debt. 
A term formerly used to introduce a state
ment . that special matter already pleaded 
amounts to a denial. 

An example of this form of plea, which is some
times called the special general issue, occurs in 
Bauer v. Roth, 4 Rawle (Pa.) 83. 

I RROGARE. Lat. In the civil law. To im- I SSUA B L E. In practice. I-eading or tend
pose or set upon, as a fine. Calvin. To in- ing to, or producing, an issue ; relating to 
filet, as a punishment. To make or ordain, an issue or issues. See Colquitt v. Mercer, 44 
as a law. Ga. 433. 

I R ROTU �AT I O. L. Lat. An enrolling ; a ISSUABLE D EFENSE. A technical expres-
record. 

I S. This word, although normally referring 
to the present, Cunningham v. Moser, 91 Okl. 
44, 215 P. 758, 759 ; Jenkins v. First Nat. 
Bank, 73 Mont. 110, 236 P. 1085, 1087 ; often 
has a future meaning, but is not synonymous 
with "shall have been." State v. Jorgenson, 
25 N. D. 539, 142 N. W. 450, 462, 49 L. R. A. 
(N. S.) 67. 

I S  QU I COGNOSC I T. Lat. The cognizor in 
a fine. 18 cui cognoscitur, the cognizee. 

ISH.  In Scotch law. The period of the ter
mination of a tack or lease. 1 Bligh, 522. 

I S LAND. A piece of land surrounded by wa
ter. Webber v. Pere Marquette Boom Co., 
62 . Mich. 626, 30 N. W. 469 ; Goff v. Cougle, 
118 Mich. 307, 76 N. W. 489, 42 L. R. A. 161. 

An island that arises in the bed of a stream usu
ally first presents itself as a sand bar ; Cox v. Ar
nold, 129 Mo. 337, 31 S. W. 592, 50 Am. St. Rep. 450 ; 
Glassell v. Hansen, 135 Cal. 547, 67 P. 964 ; Holman 
v. Hodges, 112 Iowa, 714, 84 N. W. 950, 58 L. R. A. 
673, S4 Am. st. Rep. 367 ; a bar, before it will sup-

sion meaning a plea to the merits, properly 
setting forth a legal defense, as distinguished 
from a plea in abatement, or any plea going 
only to delay the case. Adamson v. Reagin, 
143 Ga. 306, 84 S. E. 965. 

I SSUAB·LE P LEA. A plea to the merits ; a 
traversable plea. A plea such that the ad
verse party can join issue upon it and go to 
trial. It is true a plea in abatement is a plea, 
and, if it be properly pleaded, issues may be 
found on it. In the ordinary meaning of t.lle 
word "plea," aud' of the word "issuable," such 
pleas may be called "issuable pleas," but, when 
these two words are used together, "issuable 
plea," or " issuable defense," they have a 
technical meaning, to-wit, pleas to the merits. 
Colquitt v. Mercer, 44 Ga. 434. 

I SSUABLE TE,RMS·. In the former practice 
of the English courts, Hilary term and Trinity 
term were called "issualble terms," because the 
issues to be tried at the assizes were made up 
at thOse terms. 3 Bl. Comm. 353. But the 
distinction is superseded by the provisions 
of the judicature acts of 1873 and 1815. 



ISSUE 

I SSU E, v. To send forth ; to emit ; to pro
mulgate ; as, an officer is.8ues orders, proc
ess issues from a court. To put into circu
lation ; as, the treasury issues notes. To send 
out, to send out officially ; to deliver, for use, 
or authoritatively ; to go forth as authori
tative or binding. Stokes v. Paschall (Tex. 
Civ. App.) 243 s. W. 611, 614. 

A writ is "issued" when it is delivered to an offi
cer, with the intent to have it served ; Wilkins v. 
Worthen, 62 Ark. 401, 36 S. W. 21 ;  Michigan Ins. 
Bk. v. Eldred, 130 U. S. 693, 9 Sup: Ct. 690, 32 L. Ed. 
1080 ; Webster v. Sharpe, 116 N. C. 466, 21 S. E. 912 ; 
Ferguson v. Estes & Alexander (Tex. Civ. App.) 214 
S. W. 465, 400. 

. 

"\Vllen used with reference to a writ of error, 
State v. Brown, 100 N. J. Law, 519, 138 A. 370 ; a 
writ of scire facias, In re Johns' Estate, 253 Pa. 532, 
98 A. 719, 720 ; a writ of attachment, McMaster v. 
Ruby, 80 Or. 476, 157 P. 782, 784 ; corporate stock, 
Cattlemen's Trust Co. of Fort Worth v. Turner 
(Tex. Civ. App.) 182 S. W. 438, 441 ; a bond, Klutts v. 
Jones, 20 N. M. 230, 148 P. 494, 499 ; Travis v. First 
Nat. Bank, 210 Ala. 620, 98 So. 890, 891 ; Stelnbruck 
v. Milford Tp., 100 Kan. 93, 163 P. 641 ; State v. 
School Board of Tecumseh Rural High School Dist. 
No. 4, 110 Kan. 779, 204 P. 742, 744 ; a deed, Wyman 
v. Hageman, 318 Ill. 64, 148 N. E. 852, 855 ; a note, 
Foster v. Security Bank & Trust Co. (Tex. C0111. 
App.) 288 S. W. 438, 440 ; an insurance policy, Cole
man v. New England Mut. Life Ins. Co., 236 Mass. 
552, 129 N. E. 288, 289 ; National Liberty Ins. Co. 
v. Norman (C. C. A.) 11 F. (2d) 59, 61 ; and the like, 
the term is ordinarily construed as importing de
livery to the proper person, or to the proper officer 
for service, etc. But it does not invariably have 
such a meaning. Estabrook & Co. v. Consolidated 
Gas, Electric Light & Power Co. of Baltimore, 122 
Md. 643, 90 A. 523, 524. 

In financial parlance the term "issue" seems to 
have two phases of " meaning. "Date ot issue" 
when applied to notes, bonds, etc., of a series, usu
ally means the arbitrary date fixed as the beginning 
of the term for which they run, without reference 
to the precise time when convenience or the state 
of the market may permit of their sale or " delivery. 
'V'hen the bonds are delivered to the purchaser, 
they will be "issued" to him, which Is the other 
meaning of the term. Turner v. Roseberry Irr. 
Dist., 33 Idaho, 746, 198 P. 465, 467. See, also, Ander
son v. Mutual Life Ins. Co. of New York, 164 Cal. 
712, 130 P. 726, 727, Ann. Cas. 1914B, 903. 

I SSU E, n. The act of issuing, sending forth, 
emitting or promulgating ; the giving a thing 
its first inception ; as the issue of an order or 
a writ. 

I n  Pleading 

A single, certain, and material point, de
duced by the pleadings of the parties, which 
is affirmed on the one side and denied on 
the other. Whitney v. Borough of Jersey 
Shore, 266 Pa. 537, 109 A. 767, 769 ; Village of 
Oak Park v. Eldred, 265 Ill. 605, 107 N. E. 
145, 146. A single certain and material point 
arising out of the allegations of the parties, 
and it should generally be ma!le up of an 
affirmative and a negative. Cowen Co. v. 
Houck . !lUg. Co. (C. C. A.) 249 F. 285, 287 ; 
Simmons v. Hagner, 140 Md. 248, 117 A. 759, '
760. A· fact put' in co:p,troversy by the plead
ings. . Shea v. Hillsborough Mills,' 7S N: U. 
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57, 96 A. 293, 294. The disputed point or 
question to which the parties in an action 
have narrowed their several allegations, and 
upon which they are desirous of obtaining 
the decision of the proper tribunal. When the 
plaintiff and defendant have arrived at some 
specific point or matter affirmed on the one 
side, and denied on the other, they are said 
to be at issue. See Knaggs v. Cleveland-Oliffs 
Iron Co. (0. C. A.) 287 F. 314, 316 ; First 
Nat. Bank v. District Oourt of Hardin Ooun
ty, 193 Iowa, 561, 187 N. W. 457, 458. (But 
as used in a rule of court, a case is not "at 
issue" where nothing but a demurrer has 
been filed, presenting no issue except a ques
tion of law as to the sufficiency of the com
plaint. Arnett v. Hardwick, 27 Ariz. 179, 
231 P. 922, 923.) The question so set apart is 
called the "issue," and is designated, accord
ing to its nature, as an "issue in fact" or an 
"issue in law." Brown ; Martin v. Oity of 
Columbus, 101 Ohio St. 1, 127 N. E. 411, 413. 

Issues arise upon the pleadings, when a fact or 
conclusion of law is maintained by the one party 
and controverted by the other. They are of tW1> 
kinds : (1) Of law ; and (2) of fact. Rev. Code 
Iowa 1880, § 2737 (Code 1931, § 1142.6) ; Code Civ. 
Proc. Cal. § 588 ; Compo St. Wyo. 1910, § 4451 (Rev. 
St. 1931, § 89-1202) ; Berglar V. University City (Mo. 
App.)  190 S. W. 620, 622 ; General Electric Co. v. 
Sapulpa & I. Ry. Co., 49 Oklo 376, 153 P. 189, 193. 

The entry of the pleadings. 1 Chitty, Pl. 
630. 

Issues are classified and distinguished as 
follows: 

General and special. The former is a plea 
which traverses and denies, briefly and in 
general and summary terms, the whole decla
ration, indictment, or complaint, without ten
dering new or special matter. See Steph. PI. 
155 ; Tilden v. E. A. Stevenson &- Co. (Del. 
Super.) 132 A. 739, 740 ; McAllister v. State, 
94 Md. 290, 50 A. 1046 ; Standard Loan & 
Acc. Ins. Co. v. Thornton, 97 Tenn. 1, 40 S. W. 
136. Examples of the general issue are "not 
guilty," "non assumps�t," "ni� debet," "non 
est tac.tum." The latter is formed when the 
defendant chooses one single material point, 
which he traverses, and rests his whole case 
upon its determination. 

Material and immaterial. They are so de
scribed according as they do or do not bring 
up some material point or question which, 
when determined by the verdict, will dis
pose of the whole merits of the case, and leave 
no uncertainty as to the judgment. Pearson 
v. Pearson, 104 Misc. 675, 173 N. Y. S. 563, 
565. 

FormaZ and informaZ. The former species 
of issue is one framed in strict accordance 
with the technical rules of pleading. The 
latter arises when the material allegations 
of the declaration are traversed, but in an 
inartificial or untechnical mode. In the lat
ter case, the defect is cured " by verdict, by 
the statute 32 Hen. VIII. c. 30. 

A oollateral '
issue is . an iSsue taken upon 
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879 ; 8 Ves. 257 ; 17 Vee. 481 ; 19 Ves. 547 ; 
1 R�. Leg. 90. 

matter Q,8ide from the intrinsic merits of the 
acti.on, as upon a plea in abatement ; or 
aside from the direct and regular order of 
the pleadings, as on a demurrer. 2 Archb. In this sense, the word Ineludes not only a child 

or children, but all other descendants in whatever 
Pr. K. B. 1, 6, bk. 2, pts. 1, 2 ;  Strickland

, degree ; and it Is so construed generally in deeds. 
V. Maddox, 4 Ga. 394. The term "collateral" But, when used in wills, it is, of course, subject to 
is also applied in England to an issue raised the rule of construction that the intention of the 
upon a plea of diversity of person, pleaded testator, as ascertained from the will, is to have 

by a criminal who has been tried and con- effect, rather than the technical meaning of the 

victed, in bar of execution, viz., that he is language used by him ; and hence issue may, in 

not the same person who was attainted, and such a connection, be restricted to children, or to 

the like. 4 BI. Comm. 396. Matters collater- descendants living at the death of the testator, 

al to the main issue are those which do not where such an intention clearly appears. Abbott ; 
Sibley V. Perry, 7 Ves. JUn. 523, 529 ; Ralph V. Car

constitute an essential element of the of- rick, 11 Ch. D. 873, 883 ; Barmore V. Darragh (Tex. 
fense embraced within the charge. State V. Civ. App.) 231 S. W. 472, 479 ; Daskam V. Lock�ood, 
English, 308 Mo. 695, 274 S. W. 470, 474. 103 Conn. 54, 130 A. 92, 94 ;  Tantum V. Campbell, 83 

Real or feigned. A real or actual issue is N. J. Eq. 361, 91 A. 120, 122 ; Davenport V. Hickson 
one formed in a regular manner in a regular (C. C. A. ) 261 F. 983, 985 ; Deacon V. st. Louis Un

suit for the purpose of determining an actual ion Trust Co., 271 Mo. 669, 197 S. W. 261, 266 ; 

controversy. A feigned issue is one made up Carlisle v. Carlisle, 243 Pa. 116, 89 A. 873, 874 ; Eth

by direction of the court, upon a supposed erid�e V. Eagles-House Realty Co., 179 N. C. 407, 
102 S. E. 609 ; Newcomb V. Newcomb, 197 Ky. 801, 

case, for the purpose of obtaining the verdict 248 8. W. 198, 200 ; Horner V. Haase, 177 Iowa, 115, 
of a jury upon some question of fact collat- 158 N. W. 548, 549 ; In re Rynear's EJiltate, 224: N. 
erally involved in the cause. Such issues Y. S. 606, 607, 130 MIsc. 804. 
are generally ordered by a court of equity, The word " issue" in a will is generally a word of 

to ascertain the truth of a disputed fact. limitation ; In re Packer's Estate, 246 Pa. 116, 92 
They are also used in courts of law, by the A. 70, 74: ; Baxter V. Early, 131 S. C. 374, 127 8. E. 

consent of the parties, to determine some 
607 ; Bonnycastle v. Lilly, 153 Ky. 834, 156 S. W. 874, 
L. R. A. 1916B, 1076 ; and when so used, is some

disputed rights without the formality of plead- times said to be equivalent to "heirs of the body" ; 
ing ; and by this practice much time and ex- Rhode Island Hospital Trust CO. V. Bridgham, 42 
pense are saved in the decision of a cause. R. 1. 1&1, 106 A. 149, 152, 5 A. L. R. 185 ; Parrish V. 
3 Bla. Comm. 452. The name is a misnomer, Hodges, 178 N. C. 133, 100 8. E. 256 ; Middletown 

inasmuch as the iS8ue itself is upon a real, Trust CO. V. Gaffey, 96 Conn. 61, 112 A. 689, 690. But 

material point in question between the par- it has been pointed out in other cases that this word 
is not as strong a word of limitation as the words ties, and the circumstances only are fictitious. "heirs of the body," Adams v. Verner, 102 S. C. 

Com.mon issue is the name given to the is- 7, 86 S. E. 211, 214 ; City Nat. Bank V. Slocum (C. 
sue raised by the plea of non est factum to an C. A.) 272 F. 11,:  18 ; and yields readily to a context 
action for breach of covenant. indicating its use as a word of purchase, stout V. 

This is so called because it denies the deed only, 
and not the breach, and does not put the whole 
declaration in issue, and because there is no gen
eral issue to this form of action. 1 Chitty, Pl. 4:82 :  
Gould, PI. C. G, pt. 1, § 7. 

I n  Real Law 

Descendants. All persons who have de
scended from a common ancestor. Edmund
son V. Leigh, 189 N. C. 196, 126 S. E. 497, 499. 
Offspring ; progeny ; descent ; lineage ; line
al descendants. Gardner v. Anderson, 114 
Kan. 778, 227 P. 743, 747 ; In re Schuster's 
Will, 181 N. Y. S. 500, 503, 111 Misc. 534 ; 
Wilkins V. Rowan, 107 Neb. 180, 185 N. W. 
437, 439 ; Manning v. Manning, 229 Mass. 
527, 118 N. m. 676, 678 ; Beaty v. Calliss, 294 
Ill. 424, 128 N. E. 547, 549 ; Security Trust 
& Safe Deposit CO. V. Lockwood, 13 Del. Ch. 
274, 118 A. 225, 226 ; Connertin V. Concan� 
non, 122 Or. 387, 259 P. 200, 291 ; Allen v. 
Reed, 17 F.(2d) 666, 667, 57 App. D. C. 78 ; 
Rhode Island Hospital Trust 00. v. Bridg
ham, 42 R. 1. 161, 106 A. 149, 153, 5 A. L. R. 
185 ; , Hoadley V. Beardsley, 89 Conn. 270, 
93 ;A. 535, 538 ; Turner v. Monteiro, 127 Va. 
5$7, 103 S. E. 572, 575, 13 A. L. R. 383 ; In 
re Book's Will, 89 N. J. Eq. 509, 105 A. 878, 

Good, 245 Pa. 383, 91 A. 613, 615 ; Eversmeyer v. Mc
Collum, 171 Ark. 117, 283 S. W. 379, 382 ; Ford V. 
McBrayer, 171 N. C. 4:20, 88 8. ' E. 736, 737 ; Yarring
ton V. Freeman, 201 Ky. 135, 255 S. W. 1034. 

The word is commonly held to include only legiti
mate issue. Page V. Roddie, 92 Oki. 236, 218 P. 1092, 
1095 ; King V. Thissell, 222 Mass. 140, 109 N. E. 880 ; 
Hardesty V. Mitchell, 302 Ill. 3£9, 134 N; E. 745, 74:6, 

M A. L. R. 565 ; u>ve v. Love, 179 N. C. 115, 101 S. 
E. 562, 563 ; contra : Eaton V. Eaton, 88 Conn. 285, 
91 A. 196, 198. 

I n Business Law 

A class or series of bonds, debentures, etc., 
comprising ' all that are emitted at one and 
the same time. 

I SS U E I N  FACT. In pleading. An issue 
taken upon or consisting of matter of faat� 
the fact only, and not the law, being disputed, 
and which is to be tried by a jury. 3 Bl. 
Comm. 314, 315 ; 00. Litt. 1260,; 3 Steph. 
Comm. 572. An issue which " arises upon :1 
denial in the answer of a material allegation 
of the complaint or in the reply of a mate'rial 
allegation in the answer. Rev. Oodes, Mont. 
§ 679B (Rev. Code 1921, § 9395). .See, also, 
Code Civ. Proc. Cal. § 590 ; Comp. St. Wyo. 
1910, § 4452 (Rev. St. 1931, § 89-12(3). The 
"issues of fact" which, . if pr�sented by the 
pleadings and sUPPOI:ted by evidence, must be 
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content with the law as 1t stands, without 
inquiring into its reasons; 1 Bl. Comm. 32. 

I TA QUOD. Lat. 

I n O ld Practice 

So that. Formal words in writs. Ita quod 

I SSU E I N  LAW. In pleading. An issue up- - habeas corpus, so that you have the body. 

on matter of law, or consisting of matter of 2 Mod. 180. 

law, being produced by a demurrer on the The name of the stipulation in a submission 

one side, and a joinder in demurrer on the to arbitration which begins wioh the words 

other. 3 Bl. Comm. 314 ; 3 Steph. Oomm. "so as [ita quod] the award be made of and 

572, 580. See Code Civ. Proc. Cal. §- 589. 'Dhe upon the premises." 

submitted to the jury, where requested, are 
only the independent ultimate facts which 
go to make up plaintiff's cause of action and 
defendant's ground of defense. Texas Oity 
Transp. CO'. v. Winters (Tex. Com. App.) 222 
S. W. 541, 542. 

term "issue" may be so used as to include 
one <Yf law raised by demurrer to the com
plaint, as well as one raised by answer. 
Fruth v. Bolt, 39 S. D. 371, 164 N. W. 270, 
271. 

I SSU E R O LL. In English practice. A roll 
upon which the issue in actions at law was 
formerly required to be entered, the roll being 
entitled of the term in which the issue was 
joined. 2 Tidd. Pl'. 733. It was not, how
ever, the practice to enter the issue at full 
length, if triable by the country, until after 
the trial, but only to make an incipitur on the 
roll. rd. 734. It was abolished by the rules 
of Hilary Term, 1834. Moz. & W. Diet. 

I SSU ES. In English law. The goods and 
profits of the lands of a defendant against 
whom a writ of aistringas or distress infinite 
has been issued, taken by virtue of such 
writ. 3 Bl. Comm. 280 ; 1 Chit. Crim. Law, 
351. 

I SSUES A N D  P R O F I TS, as applied to real 
estate, comprehend every available return 
therefrom, whether it arise above or below 
the surface. Minner v. Minner, 84 W. Va. 
679, 100 S. E. 509, 510. 

I SSUES ON S H E R I F FS. Fines and amerce
ments inflicted on sheriffs for neglects and 
defaults, levied out of the issues and profits 
of tbeir lands. Toml. 

I ST I M RAR. Continuance ; perpetuity ; es
pecially a farm or lease granted in perpetuity 
by government or a zemindar (q. 'V.). Wil
son's Gloss. Ind. 

I ST I M RARDAR. The holder of a perpetual 
lease. Moz. & W. 

I TA EST. Lat. So it is ; so it stands. In 
modern civil law, this phrase 'is a form of 
attestation added to exemplifications from a 
notary's register when the same are made 
by the succesl!!or in office of bhe notary who 
made the original entries. 

I TA LEX SCR I PTA EST. Lat. So the law 
is written. Dig. 40, 9, 12 ; Allen v. Cook, 26 
Barb. (N. Y.) 374, 380 ; Hemphill's Appeal, 
IS Pa. 306. See Monson v. Chester, 22 Pick. 
(Mass.) 389. _ . The law must be'- obeyed not
withstanding the apparent - rigor of its ap
plication. 3 Bl. Oomm. 430. W e must be 

I n  Old Conveyancin g  

S o  that. An expressIon which, when used 
in a deed, formerly made an estate upon 
condition. Litt. § 329. Sheppard enumerates 
it among the three words that are most prop
er to make an estate conditional. Shep. 
Touch. 121, 122. 

I ta sem per fiat relatio ut valeat d ispositio,. 6 
Coke, 76. Let the interp,retation be always 
such that the disposition may prevail. 

I TA TE D EU S  ADJUVET. Lat. S() help 
you God. The old form of administering an 
oauh in England, generally in connection with 
other words, thus : Ita te Deus adjuvet, et 
sacrosancta Dei· Evangelia, So help you God, 
and God's holy Evangelists. Ita te Deus 
aajuvet et omrnes sancti, So help you God and 
all the saints. Willes, 338. 

I ta utere tuo ut alien u m  non lredas. Use your 
own property and your own rights in such 
a way that you will not hurt your neighbor, 
or prevent him from enjoying his. Frequent
ly written, "Sic utere tuo," etc., (q. v.) 

I TEM. Also ; likewise ; .in like manner ; 
again ; a second time. This word was for
merly used to mark the beginning of a new 
paragraph or division after the first, whence 
is derived the common application of it to 
denote a separate or distinct particular of 
an account or bill. See Horwitz v. Norris, 
60 Pa. 282 ; Baldwin v. Morgan, 73 Miss. 276, 
18 So. 919 ; Callaghan v. Boyce, 17 Ariz. 433, 
153 P. 773, 782 ; Innis, Pearce & Co. v. G. 
H. Pop,penl;>erg, Inc., 210 N. Y. S. 761, 762, 
213 App. Div. 789. 

An article ; a single detail of any kind. 
Board of Education of Prince George's Co·un
ty v. County Com'rs of Prince George's Coun
ty, 131 Md. 658, 102 A. 1007, 1010. A separate 
entry in an account or a schedule, or a sep
arate particular in an enumeration of a totaL 
People v. Brady, 277 Ill. 124, 115 N. E. 204, 
206. 

The word is sometimes used as _ a verb. 
"The whole [costs] in this case. that was thus 
itOOled to counsel." Bunb. p. 164, case 233. 
ITEM I Z E. To set down by items. People v. 
Lowden, 285 Ill. 618, 121 N. E. 188. To state 
each item or article- separately. Hartford 
Fire Ins. Co. v. Walker (Tex. Civ. App.) 153 
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S. W. 398, 400. Used almost entirel,. with . Iter est JUs eundl, ambulandl hominls; non 

reference to acoounts. J . . F. Rappell 00. v. etiam jumentum agendi vel yehlculum. A way 
City of Manitowoc, 182 Wis. 141, 195 N. W. ' is  the right of going or walking, and doel!J 
399, 401. See, also, Banner on & Gas CO. v. not include the right of driving a beast of 
Go'rdon (Tex. Civ. App.) 235 S. W. 945, 948 ; burden or a carriage . . 00. Litt. 56a; Inst. 
Dorough v. Reliance Ins. Go. (Tex. eiv. App.) 2, 3, pr. ; Mackeld. Rom. Law, § 318. 
289 S. W. 703, 704 ; Board of Education of 
Prince George's County v. County Com'rs of ITERATI O. Lat. Repetition. In the Ro
Prince George's County, 131 Md. 658, '102 A. man law, a bonitary owner might liberate a 
1007, 1010 ; Lewis v. National Fire Ins. Un- slave, and the quiritary owner's repetition 

derwriters, 136 Miss. 576, 101 So. 296, 297. (iteratio) of the process effected a complete 
manumission. Brown. 

I TER. Lat. 

I n  the Civil Law 

A way ; a right of way belonging as a servi
tude to an estate in the country, (prredium 
rusticum.) The right of way was of three 
kinds : (1) iter, a right to walk, or ride on 
horseback, or in a litter ; (2) ootU8', a right 
to drive a beast or vehicle ; (3) via, a full 
right of way, comprising right to walk or 
ride, or drive beast or carriage. Heinec. § 
408. Or, as some think, they were distin
guished by the width of the objects which 
could be rightfully carried over the way ; e. 
g., via, 8 feet ; actus, 4 feel, etc. Mackeld. 
Rom. Law, § 200 ; Bract. fol. 232 ; 4 Bell, 
H. L. Sc. 390. 

I n  old EngUsh Law 

A journey, especially a circuit made by a 
justice in eyre, or itinerant justice, to try 
causes according to his own mission. Du 
Cange ; Bract. lib. 3, cc. 11, 12, 13. 

I n  M aritime Law 

A way or route. The route or direction of 
a voyage ; the route or way that is taken to 
make the voyage assured. Distinguished 
from the voyage itself. 

I T I N E RA • .  Eyres, or circuits. 1 Reeve, Eng. 
Law, 52. 

I T I N ERANT. Wandering ;  traveling ; ap
plied to justices who make circuits. Also ap
plied in various statutory and municipal laws 
(in the sense of traveling from place to place) 
to certain classes of merchants, traders, and 
salesmen. See Shiff · v. State, 84 Ala. 454, 4 
So. 419 ; Twining v. Elgin, 38 Ill. App. 357 ; 
Rev. Laws Mass. 1902, p. 595, c. 65, § 1 (Gen. 
Laws, c. 101, § 1) ; West v. lit. Sterling (Ky.) 
65 S. W. 122. 

I T I  N E RANT V E N D O R. This term is vari
ously defined in statutes ; e. g., a person en
gaged in transient bus1ness either in one lo
cality or in traveling from place to place sell
ing goods, who, for the purpose of carrying on 
such business, sells goods at retail from a 
car. Rev. St. Me. c. 45, § 15 (Rev. St. 1930, c. 
46, § 25). See, also, Laws Mont. 1911, c. 110, § 

·1 ; St. Oal. 1903, p. 284, § 3. 

I TS. This term does not necessarily import 
legal ownership, hut may signify merely pos
session, or the temporary use of. See Camp
bell v. Oanadian Northern Ry. 00., 124 Minn. 
245, 144 N. W. 772, 773. 
I U LE. In old English law. Christmas. 



J. The initial letter of the words "judge" 
and "jusUce," for which it frequently stands 
as an abbreviation. Thus, "J. A.," judge 
advocate; "J. J.," junior judge; "L. J.," law 
judge; "P. J.," president judge; "F. J.," first 
judge; "A. J.," associate judge; "0. J.," 
chief justice or judge; "J. P.," justice of the 
peace; "JJ.," judges or justices; "J. C. P.," 
justice of the CDmmon pleas'; "J. K. B.," jus
tice of the king's bench; "J. Q. B.," justice 
of the queen's bench; "J. U. B.," justice of 
the upper bench. 

This letter is sometimes used for "I," as 
the initial letter of "InstitutiDnes," in refer
ences to the Institutes of Justinian. 

JAC. An abbreviation for "Jacobus," the 
Latin form of the names James; used princi
pally in citing statutes enacted in the reigns 
of the English kings of that name; e. g., 
"St. 1 Jac. II." Used also in citing the sec
ond part of CrDke's reports; thus, "Cro. Jac." 
denotes "Croke's reports of cases in the time 
of James I." 

JAC ENS. Lat. Lying in abeyance, as in the 
phrase "hcereaitas jaoens," which is an in
heritance or estate lying vacant or.in abey
ance prior to the ascertainment of the heir or 

his assumption of the succession. 

JACENS H IE R ED ITAS. 
Jacens. 

See Hrereditas 

JAC ET I N  O RE. Lat. 
It lies in the mouth. 
49. 

In DId English law. 
Fleta, lib. 5, c. 5, § 

J ACI<. A kind of defensive coat-armor worn 
by horsemen in war; not made of solid iron, 
but of many plates fastened together. Some 
tenants were bound by their tenure to find it 
upon invasion. Cowell. 

JACOB'S LADDER. A ladder with sides of 
rope and with wooden steps, frequently used 
on shipboard. Maloney v. Cunard S. S. Co., 
217 N. Y. 278, 111 N. E. 835, 836. 

JAC O B US. A gold coin an inch and three
eighths in diameter, in value about twenty
five shillings, so called from James I., in 
whose reign it was first coined. It was also 
called broM, laurel, and broad.-pieoe. Its 
value is sometimes put at twenty-four shill
ings, but Ma:caulay speaks of a salary of eight 
thousand Jac-obuses as equivalent to' ten thou
sand pounds sterling. Hist. Eng. ch. xv. 

JACTI TAT I O N. Boasting of something 
which is challenged by another. Moz. & W. 
A false boasting; a false claim; assertions 
repeated to the prejudice of another's right. 

The species of defamation or disparage
ment of another's title to real estate known 
at common law as "slander of title" comes un
der the head of jactitation, and in Some ju-
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risdietions (a8 in Louisiana) a remedy for this 
injury is provided under the name of an "ac
tion of jactitation." 

The action in jactitation of title is governed by 

the rules prescribed by the Code of Practice, under 
the title, "PossessQry Actions," and differs mate

rially from the common-law action of slander of 

t'itle. Bill V. Saunders, 139 La. 1(}37, 72 So. 727, 729. 

-Jactitation of a right to a church s itting ap� 
pears to ,be the boasting by a man that he has 
a right or title to a pew or sitting in a church 
to which-he has legally no title. 

-J aetitation of marriage. In English ecclesi
astical law. The boasting or giving .out by a 
party that he or she is married to some other, 
whereby a common reputation of their matri
mony may ensue. To defeat that result, the 
person may be put to a proDf of the actual 
marriage, failing which proof, he or she is 
put to silence about it. 3 Bl. Comm. 93. The 
Scotch suit of a declarator of putting to 
silence is equivalent to jactitation of mar

riage. 

-Jactitation of tithes is the boasting by a man 
that he is entitled to certain tithes, to which 
he has legally no title. See Rog. EtCc. L. 
482. 

I n  Medical Jurisprudence 

Involuntary convulsive muscular mOIVe
ment; restless agitation or tossing of the 
body to and fro. 'Leman v. Insurance Co., 
46 La. Ann. 11 89, 15 So. 388, 24 L. R. A. 589, 
49 Am. St. Rep. 348. 

JACT I V US. Lost by default; tossed away. 
Cowell. 

JACTU RA. In the civil law. A throwing of 
goods overboard in a storm; jettison. Loss 

from such a cause. Calvin. 

JACTUS. A throwing goods overboard to 
lighten or save the vessel, in which case the 
goods so sacrificed are a proper subject for 
general average. Dig. 14, 2, "ac lege Rhodia 
de Jactu." And see Barnard v. Adams, 10 
How. 303, 13 L. Ed. 417. 

JACTUS LAP I  LLI .  The throwing down of a 
stone. One of the modes, under the civil law, 
of interrupting prescription. Where one per
son was building on another's ground, and 
in this way acquiring a right hy usuoopio, 
the true owner challenged the intrusion and 
interrupted the prescriptive'right by throwing 
down one of the stones of the building before 
witnesses called for the purpose. Tray. Lat. 
Max. 

JAI L. A gaol; a prison; a building desig
nated by law, or regularly used, for the con
finement of persons held in lawful custody. 
State v. Bryan, 89 N. c.. 534. See Gaol. 
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A "jail',' is therefore distinguishable both In Jaw 
and in common understanding from a temporary' 

place of detention, like a police station or lockup. 
People ex reI. Murphy v. Holcomb, 111 Misc. 46(), 181 
N. Y. S. 780, 783. 

While the primary function of a "jail" is a place 

of detention for persons committed thereto, under 
s�mtence of a court, it is also the proper and usual 
place where persons under arrest or awaiting trial 
are kept until they appear in court and the charge 
disposed of. Grab v. Lucas, 156 Wis. 504, 146 N. W. 
504, 505. 

JA I L  DEL I V E RY. See Gaol. 

J A I L L I BERTI ES. See Gaol. 

JA I LE R. A keeper or warden of a prison or 
jail. Lefman v. Schuler, 317 Mo. 6171, 296 S. 
W. 808; 814. 

J A I<E. A low colloquialism applied to liquor 
reputed to be composed of a mixture of 
Jamaica ginger and some other beverage or 

beverages. Skelton v. State. 31 Okl. Cr. 343, 
239 P. 189, 190. 

J AMB. A side post or side of a doorway, 
window, opening, or fire place; a side or 
vertical piece of any opening or aperture in 
a wall which helps to bear an overhead mem
ber. Superior Skylight Co. v. Zerbe Const. Co. 
(D. C.) 5 F.(2d) 982, 986. 

J AMBEAUX. In old English and feudal law. 
IA'g-armor. Blount. 

JAMMA, J UMMA. In Hindu law. Total 
amount; collection; assembly. The total of 
a territorial assignment. 

J AMMA B U N DY, J UMMAB U N DY. In Hindu 
law. A written schedule of the whole of an 
as.sessment. 

JAMMU N D L I NG. See Jamunlingi. 

JAM P N U M .  Furze, or grass, or ground 
where furze grows; as distinguished from 
"arable," ''pQshu'e,'' or the like. Co. Litt. 00. 

J AMU N L I N G I ,  JAMU N D I L I N G I .  'Freemen 
who delivered themselves and property to 
the protection of a more powerful person, 
in order to avoid military service and other 
burdens. Spelman. Also a species of serfs 
among the Germans. Du Cange. The same 
a� r,nmmendati. 

J A N I TO R. 
I n old English Law 

A door-keeper. Fleta, lib. 2, c. 24. 

In Modern Law 

A person employed to take charge of rooms 
or buildings, to see that they are kept clean 
and in order, to lock and unlock them, and 
generally to care for them. Fagan v. New 
York, 84 N. Y. 352; Kramer v. Industrial 
Ace. Commission of State of California, 31 
Cal. App. 673, 161 P. 278. 

JEOP A.BJ)y 

JAQUES. In old English law . Small mon
ey. 

JAVELI  N·M E N .  Yeomen retained by the 
sheriff to escort the judge of assize. 

JAVE LO UR.  In Scotch law. Jailer-or gaol
er. 1 Pitc. Crim. Tr. pt. 1, p. 33. 

JAY WALK I N G. Proceeding diagonally 
across a street intersection. Gett v. Pacific 
Gas & Electric Co., 192 Cal. 621, 221 P. 376, 
378. 

JEDBU RGH J UST IGE. Summary justice in-, 
flicted upon a marauder or felon without a 
regular trial, equivalent to "lynch law." So 
called from a Scotch town, near the English 
border, where raiders and cattle lifters were 
often summarily hung. Also written "Jed
dart" or "Jedwood" justice. 

JEMAN .  In old records. Yeoman. Cowell; 
Blount. 

J E N NY. With names of animals, often used 
to denote a female; also short for "jenny 
ass," "jenny wren," etc. Likewise short for 
"spinning jenny." Webster, Dirt.; O'Rear v. 

Richardson, 17 Ala. App. 87, 81 So. 865, 866. 

J EOFAI  LE. L. Fr. I have failed; I am in 
error. An error or oversight in pleading. 

Certain statutes are called "statutes at 
amendments and jeofailes" because, where a 
pleader pereei ves any slip in the form of his 
proceedings, and acknowledges the error, 
(jeofaile,) he is at liberty, by those statutes, 
to amend it. The amendment, however, is 
seldom made; but the benefit is attained by 
the court's overlooking the exception. 3 Bl. 
Comm. 407; 1 Saund. p. 228, no. 1. 

.Jeofaile is when the parties to any suit in plead
ing have proceeded so far that they have joined 
issue which shall be tried or is tried by a jury or 

inquest, and this pleading or issue is so badly plead
ed or joined that it will be error if they proceed. 
Then some of the said parties may, by their coun
sel, show it to the court, as well after verdict given 
and before judgment as before the jury is charg'ed. 
And the counsel shaH Say: "This inquest ye ought 
not to take." And if it, be �ftp.r' verdict, then h� may 
say: "To judgment you ought not to go." And, be
cause such niceties occasioned many delays in suits, 
divers statutes are made to redress them. Termes 
de la Ley. 

J EO PARDY. Danger; hazard; peril. 
The danger of conviction and punishment 

which the defendant in a criminal action in
curs when a valid indictment has been 
found, and a petit jury has been im
paneled and sworn to try the case and give a 
verdict in, a court of competent jurisdiction. 
State v. Nelson, 26 Ind. 368; State v. Emery, 
59 Vt. 84, 7 A. 129; People v. Terrill, 132 
Cal. 497, 64 P. 894; Mitchell v. Stat.e, 42 
Ohio St. 383; Grogan v. State, 44 Ala. '9; 
Ex parte Glenn (C. C.) 111 F. 258; State v. 



JEOPARDY 

McKee, 1 Bail. (So 0.) 655, 21 Am. Dec. 499; 
State v. Yokum, 155 La. 846, 99 So. 621, 631. 

The peril in which a prisoner is put when he is 

regularly charged with a crime before a tribunal 
properly organized and competent to try him. Com. 

v. Fitzpatrick, 121 Pa. 100, 15 A. 466, 1 L. R. A. 451, 
6 Am� St. Rep. 757; Peavey v. State, 153 Ga. 119, . 

111 S. E. 420. 
The situation of a. defendant when the jury is 

impaneled and sworn and the issues presented on 
a valid indictment or information in a court of 

competent jurisdiction. State v. Thompson, 58 Utah, 
291, 199 P. 161, 163, 38 A. L. R. 697. 

The condition of a person when he is put upon 
trial, before a court of competent jurisdiction, upon 
an indictment or information which is sufficient in 
form and substance to sustain a conviction, and a 
jury has been charged with his deliverance. Allen 

v. State, 13 Ok!. Cr. 533, 165 P. 745, 748, L. R. A. 

1917E, 1085; Runyon v. Morrow, 192 Ky. 1i85, 234 S. 
W. 304, 300, 19 A. L. R. 632; State v. Runyon, 100 W. 

Va. 647, 131 S. E. 466, 467. 
The terms "jeopardy of life and liberty for the 

same offense," "jeopardy of life or limb," "jeopardy 
for the same offense," "in jeopardy of punishment," 
and other similar provisions used in the various 

qonstitutions, are to be construed as meaning sub

stantially the same thing. Stout v. State, 36 Oklo 
744, 130 P. 553, 556, 45 L. R. A. (N. S.) 884, Ann. Cas. 

1916E, 858. 

J E R G U ER. In English law. An officer of 
the custom-house who oversees the waiters. 
Techn. Dict. 

J E RI{. A sudden movement or lurch;
"lurch" being used, however, with s'peciflc 
·reference to sidewise movements. St. Louis 
Southwestern Ry. 00. of Texas v. FarTis (Tex. 
Oiv. App.) 166 s. W. 463. 

J ESSE. 
hung in 
Oowell. 

A large brass candlestick, usually 
the middle of a church or choir. 

J ET. Fr. In French law. Jettison. Ord. 
Mar. liv. 3, tit. 8; Emerig. Trait� des Assur. 
c. 12, § 40. 

J ETSAM. Goods whiCh, ·by the act of the 
owner, have been voluntarily cast overboard 
from a vessel', in a storm or other emergency, 
to lighten the ship. 1 O. B. 113. 

Jetsam is where goods are cast into the sea, and 
there sink and remain under water. 1 Bl. Comm. 

292. 
The sense of "goods thrown overboard and sunk 

at sea" is an error arising apparently in the at
tempt to distinguish "jetsam" from "flotsam," the 

latter being properly wreckage of a ship or its cargo 
found floating oli the' sea. Webster, Dict. 

JIiTT I SO N .  The act of throwing overboard 
from a vessel part of the cargo, in case of 
extreme danger, to lighten the ship. 

Also, the thing or things so cast out; jet
sam. Gray v. WaIn, 2 Sergo & R. (Pa.) 254, 

'7 Am. Dec. 642; Butler v. Wildman, 3 Bam. 
'& Ald. 326; Barnard v. Adams, 10 How. 808, 

13 L. Ed. 417. 
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A carrier by water may, when in case of extreme 

peril it is necessary for the safety of the ship or 

cargo, throw overboard, or otherwise sacrifice, any 
or all of the cargo or appurtenances of the ship. 
Throwing property overboard. for such purpose Is 
called "jettison," and the loss incurred thereby is 

called a "general average loss." Civil Code Cal. 
§ 2148; Civil Code Dak. § 1245 (Comp. Laws 1913. 
N. D. §6225; Rev. Code 1919, S. D. § 1147) . 

J ETTY. A projection of ,stone or other ma
terial serving as a protection against the 
waves. Storm V. Town of Wrightsville Beach, 
189 N. C. 679, 128 S. E. 17, 19. 

J EUX D E  B O U RSE. Fr. In French law. 
Speculation in the public funds or in stocks; 
gambling speculations on the stock exchange; 
dealings in "options" and "futures." 

A kind of gambling or speculation, which consists 
ot sales and purchases which bind neither of the 
parties to deliver the things which are the object 
of the sale, and which are settled by paying the 

difference in the value of the things sold between the 
day of the sale and that appointed for delivery of 
such things. 1 Pardessus, Droit Com. n. 162. 

J EWE L. An ornament of the person, such as 
ear-rings, pearls, diamonds, etc .. prepared to 
be worn. See Oom. v. Stephens, 14 Pick. 
(Mass.) 373; Robbins v. Robertson (0. 0.) 83 
F. 710; Oavendish'v. CavendiSh, 1 Brown 
Oh. 409; Ramaley V. Leland, 43 N. Y. 541,8 
Am. Rep. 728; Gile V. Libby, 36 Barb. (N. Y.) 
77. An ornament made of precious metal or 
a precious stone. Wagner v. Oongress Square 
Hotel 00., 115 Me. 190, 98 A. 660, 662. 

J EWELRY. Jewels .collectively. Wagner v. 
Oongress Square Hotel 00., 115 Me. 100, 98 
A. 660,662. 

J EW I SH SAB BATH .  A period which begins 
at sundown Friday night and ends at sun
down 'Saturday night, and does not conform 
to a full statutory day according to the Ohris
tian calendar. Oohen v. Webb, 175 Ky. 1, 
192 S. W. 828, 829. 

J I GGER BOSS. In mining parlance, a "push
er" or kind of foreman engaged for the pur
pose of encouraging or hastening the men. 
Ryan V. Manhattan Big Four Mining 00., 
38 Nev. 92, 145 P. 907, 908. 

J I T N EY. A self ... propelled vehicle, other than 
a street car, traversing the public streets be
tween certain definite points or termini, and, 
as a common carrier, conveying passengers at 
a five-cent or some small fare, between such 
termini and intermediate points, and so held 
out, advertised, or announced. Oity of Mem
phis v. State, 133 Tenn. 83, 179 S. W. 631, 
634, L. R. A. 1916B, 1151, Ann. Cas. 19170, 
1056. A motor vehicle carrying passengers 
for fare. Ft. Lee, etc., Transp.· 00. v. Bor
ough of Edgewater, 99 N. J. Eq. 850, 183 A. 

424, 425. Also called "jitney bus." Huston 
v. Oity o·f Des Moines, 176 Iowa, 455, 156 N. 
W. 883, 888. . 
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J OB. The whole of a, thing which Is to be 
done. "To build by plot,. or to work by the 
job, is to undertake a building for a certain 
stipulated price." Civ. Code La. art. 2727 
(Civ. Code, art. 2756) . 

JOBBER. One who buys and sells goods for 
others; one who buys or sells on the stock 
exchange; a dealer in stocks, shares, or se

curities. One who buys and sells articles in 
bulk and resells them to dealers. A merchant 
buying and selling in job lots. Wasserstrom 
v. Cohen, Frank & Co., 165 App. Div. 171, 150 
N. Y. S. 638, 639. A sort of middleman.. 
Great Atlantic & Pacific Tea Co. v. Cream of 
Wheat Co. (C. O. A.) 227 F. 46, 47. 

J O BMASTE R. In English law, one who car
ries on the business of letting out carriages 
and horses or other vehicles with drivers for 
hire; a livery stable keeper. Hyman v. Nye, 
6 Queen's Bench, 685. 

JOCA L I A. In old English law. Jewels. 
This term was formerly more properly ap
plied to those ornaments which women, al
though married, call their own. When these 
jocaUa are not suitable to her degree, they 
are assets for the payment of debts. 1 Rolle, 
Abr. 911. 

JOCELET. A little manor or farm. Cowell. 

JOINDElt 

-Joinder In demurrer. When a defendant in 
an action tenders an issue of law, (call� a 

'�demurrer,") the plaintiff, if he . means to 
maintain his action, must accept it, and this 
acceptance of the defendant's tender,. signi
fied by the plaintiff in a set form of words, 
is called a "joinder in demurrer." Brown; 
Co. Litt. 71 b; Thompson v. Goudelock, 10 
Rich. (S. 0.) 49. 
-J oinder in issue. In pleading. A formula 
by which one of the parties to a suit joins in 
or accepts an issue in fact tendered by the 
opposite party. Steph. PI. 57, 236. More com
monly termed a "s;imiliter." (q. 'V.) 

-Joinder in pleading. Accepting the issue, aItd 
mode of trial tendered, either by demurrer, 
error, or issue, in fact, by the opposite party. 

-Joinder of actions. This expression signifies 
the uniting of two or more demands or rights 
of action in one action; the statement of 
more than one cause of action in a declara
tion. 

-Joinder of error. In proceedings on a writ 
of error in criminal cases, the joinder of error 
is a written denial of the errors alleged in the 
assignment of errors. It answers to a joinder 
of issue in an action. 

-Joinder of issue. The act by which the par
JOCI<EY C L U B. An association of persDns ties to' a cause arrive at that stage of it in 
for the purpose of regulating all matters con- their pleadings, that one asserts a fact to be 
nected with horse racing. See Corrigan v. so, and the other denies it. 
Jockey Olub, 2 Misc. 512, 22 N. Y. S. 394. 

JOCUS. In old English law. 
hazard. Reg. Orig. 290. 

-Joinder of offenses. The uniting of several 
A game of distinct charges of crime in the same indict

ment or prosecution. 

JOCUS PART I TUS. In old English practice. 
A divided game, risk, or hazard. An arrange
ment which the parties to a suit were ancient
ly sometimes allowed to make by mutual 
agreement upon a certain hazard, as that 
one ShDUld lose if the case turned out in a 
certain way, and, if it did not, that the other 
should gain. Bract. fols. 21lb, 379b, 432,434, 
200b. 

J OHN DOE. A fictitious name frequently 
used to indicate a person for the purpose of 
argument or illustration, or in the course of 
enforcing a fiction in the law. The name 
which was usually given to the fictitiDuS les
see of the plaintiff in the mixed action of 
ejectment. He was sometimes called "Good
title." So the Homans had their fictitious per
sonages in law prDceedings, as Titiu8, Seius. 

J O I N. To unite; to CDme together; to com
bine or unite in time, effort, action; to enter 
into an alliance. LDwery v. Westheimer, 58 
OkI. 560, 160 P. 496, 500. 

J O I N D ER. Joining or coupling together; 
uniting two or more cDnstituents or elements 
in one; uniting with another person in some 
legal step or proceeding; union; concur
rence. 

-Joinder of parties. The uniting of two or 
more persons as co-plaintiffs or as CD-defend
ants in Dne suit. 

-Misjoinder. The improper joining tDgether 
of parties to a suit, as plaintiffs or defendants, 
or of different causes of action. BurstaU v. 

Beyfus, 53 Law J. Ch. 567; Phenix Iron 
Foundry v. Lockwood, 21 R. 1.556, 45 A. 546. 

MisjDinder of actions is the joining several 
demands which the law does not permit to be 
joined, to enfDrce by one prDceeding several 
distinct, SUbstantive rights of recDvery. 
Gould, PI. c. 4, § 98; Archb. Civ. PI. 61; 
Dane, Abr. In equity, it is the joinder of dif
ferent and distinct daims against one de
fendant; Adams, Eq. 309; 7 Sim. 241; New
land v. RDgers, 3 Barb. Ch. (N. Y.) 432. 

Misjoinder of parties is the joining, as 
plaintiffs or defendants, parties who have not 
a jDint interest. Billy v. McGill, 113 OkI. 
153, 240 P. 119, 121; Gagle v. Besser, 162 
Iowa, 227, 144 N. W. 3,4. 

Misjoinder in a criminal prosecution is the 
charging in separate counts of separate and 
distinct offenses arising out of wholly dif
ferent transactions having no connection or 
relatiDn with each other. Optner v. U. S. (0. 
o. A.) 13 F.(2d) 11,13. 
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-Nonjoinder. The omission to' join some per
sO'n as party to' a suit, whether as plaintiff or 

defendant, whO' ought to' have been so joined, 
according to the rules of pleading and prac
tice. Bardock Iron & Steel Co. v. Tenenbaum, 
136 Va. 163, 118 S. E. 502, 505. 
J O I N T. United; combined; undivided; 
done by or against two or more unitedly; 
shared by or between two or more. The term 
is used to express a common property interest 
enjoyed or a common liability incurred by 
two or more persons. Thus, it is one in which 
the obligors (being two or mO're in number) 
bind themselves jointly but not severally, 
and which must therefore be prosecuted in a 
joint action against them all ;-distinguished 
from "joint and several" obligation. 

A place of meeting O'r reso·rt for persons 
engaged in evil and secret practices of any 
kind, as a tramps' jO'int, an "opium joint," or, 
generally speaking, a rendezvous fpr persons 
of evil habits and practices. State v. Shoaf, 
179 N. C. 744, 102 S. E. 705, 706, 9 A. L. R. 
426. 

In masonry, the permanent meeting surface 
of two bodies, as stones or bricks, held to
gether by cement or otherWise, and, in 'paving 
blocks, the space between the side faces of the 
blocks brought together or nearly in touch. 
Central Union Stock Yards Co. v. Uvalde 
Asphalt Paving Co., 82 N. J. Eq. 246, 87 A. 
235, 239. 

As to joint "Adventure," "Ballot," "Com
mittee," "Contract," "Covenant," "Creditor," 
"Executors," "Fiat," "Fine," "HeirS'," "In
dictment," "Obligation," "Obligee," "Obligor," 
"Owner," "Rate," "Resolution," "Session," 
"Tenancy," "Tenants," "Tortfeasor," "Tres
pass," "Trespassers," "Trustees," and "Will," 
see those titles. As to joint-stock banks, see 
Bank� joint-stock company, see Company; 
joi.';;<i:-stock corporation, see Corporation. 

JO I NT ACT I O N. An action brought by two 
or more as plaintiffs or against twO' or more 
as defendants. 

J O I NT A N D  SEVE RAL. A liability is said to 
be joint and several when the rereditor may 
sue O'ne or more of the parties to such liabil
ity separately, or all of them together at his 
option. Dicey, Parties 230. A joint and 
several bond or note is one in which the ob
ligors or makers bind themselves both jointly 
and individually to the ooligee or payee, sO' 
that all may be sued together for its enforce
meht, or the creditor may select one or more 
as the object of his suit. See Mitchell v. 
Darricott, 3 Brev. (S. C.) 145 ; Rice v. Gove, 
22 Pick. (Mass.) 158, 33 Am. Dec. 724. 

JO I NT CAUSE O F  ACT I O N. This term, as 
used in Equity rule 26 (201 F. v, 118 C. C. A. v 
[28 USCA § '723]), does nO't mean a technical 
legal privity, such as a joint contract; but 
the rule will be satistied wh.ere there is a 
single question of law and fact common to all 
the complainants, as where in a suit to quiet 
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title they claim separate parcels of land un
der a common source of title. Commodores 
Point Terminal Co. v. Hudnall (D. C.) 283 F. 
150, 171. 

JO I NT D EBTO RS. Persons united in a Joint 
liability or indebtedness. Two or more per
sons jointly liable fOor the same debt. See 
RobertsO'n v. Smith, 18 Johns. (N. Y.) 459, 
9 Am. Dec. 227 ; " Ex parte Zeigler, 83 S. C. 
78,64 S. E. 513, 916, 21 L. R. A. (N. S.) 1005. 

J O I NT D EBTORS' ACTS. Statutes enacted 
in many ot the states, which provide that 
judgment may be given for or against one or 
more of several plaintiffs, and for or against 
one or more of several defendants, and that, 
"in an action against several defendants, the 
court may, in its discretion, render judgment 
against one or more of them, leaving the ac
tion to proceed against the others, whenever 
a several judgment is proper." The nam� is 
also given to statutes providing that where 
an action is instituted against two or more 
defendants upon an alleged jOoint liability, 
and some of them are served with process, 
but jurisdiction is" not obtained over the oth
ers, t.he plaintiff may still proceed to trial 
against those who are before the court, and, 
if he recO'vers, may have judgment against 
all of the defendants whO'm he shows to' be 
jointly liable. 1 Black, Judgm. §§ 208, 235. 
And see Hall T. Lanning, 91 U. S. 168, 23 L. 
Ed. 271. 

JO I NT ENTE R P R ISE. Within' the law of 
imputed negligence, the jO'int prosecution of 
a common purpose under such circumstances 
that each has authority express or implied to 
act for all in respect to the contrO'l or agencies 
employed to execute such common purpose. 
Hines v. WeLch (Tex. Civ . .App.) 229 S. W. 
681, 683. An enterprise participated in by 
associates acting together. HO'ward v. Zim
merman, 120 Kan. 77, 242 P. 131, 132". There 
must be a community of interests in the Oob
jects or purposes of the undertaking, and an 
equal right to' direct and govern the move
ments and conduct of each other with res.pect 
thereto; each must have some voice and right 
to be heard in its control or management. St. 
Louis & S. F. R. 00. v. Bell, 58 Ok!. 84, 159 
P. 336, 337, L. R. A. 1917 A, 543; Landry v. 
Hubert, 100 Vt. 268, 137 A. 97; Crescent Mo
tor Co. �. Stone, 211 Ala. 516, 101 So. 49, 50; 
Jessup v. Davis, 115 Neb. 1, 211 N. W. 190, 
192, 56 A. L. R. 1403 ; NOorthern Texas Trac
tion Co. v. Woodall (Tex. Civ. App.) 29·4 S. W. 
873, 877; Meyers v. Southern Pac. Co., 63 
Cal. App. 164, 218 P. 284, 287. See, alS'O, 
Kokesh v. Price, 136 Minn. 304, 161 N. 'V. 715, 
717, 23 A. L. R. 643; Boyd v. Close, 82 Colo. 
150, 257 P. 1079, 1081; Db'ector General of, 
Railroads T. Pence's Adm'x, 135 Va.. 329, 116 
S. E. 351, 356. SynO'nymO'us with partner
ship; Beierla v. Hockenedel, 25 OhiO' App. 
186, 157 N. E .. 573, 575; contra: Connellee v. 

Nees (Tex. Com . .App.) 266 S. W.502, 503. 
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JOINT INDUSTRY OF HUSBAND AND 
WI FE. This p.hrase, as applied in Oklahoma 
statutes to property passing by descent, 
means the industry of a husband and wife 
each, in his or her recognized sphere of mar
ital activity, and not that both must pursue 
jointly the same business or calling. In re 
Stone's Estate, · 86 Ok!.. 33, 206' P. 24 6, 247. 
See, also, Chamberlain v. Chamberlain, 121 
Okl. 145, 247 P. 684, 687. 

JOI NT L I VES. This expression is used to 
designate the duration of an estate or right 
which is granted to two or more persons to be 
enjoyed so long as they both (or all) shall live. 
As soon as one dies, the interest determines. 
See Highley v. Allen, 3 Mo. App. 524. 

J O I NT I ST. A person established in a def
inite place of business, for the purpose of il
legally selling intoxicants. Scriven v. City of 
Lebanon, 99 Kan. 602, 162 P. 307,309, L. R. 
A. 1917C, 460. One who opens up, conducts, 
or maintains any place for the unlawful sale 
of intoxicating liquors. Rem. Compo Stat. 
Wash. § 7328 ; State V. Pistona, 127 Wash. 
171, 219 P. 859, 860. 

J O I NTLY. Unitedly, combined or joined to
gether in unity of interest or liability. Soder
berg V. Atlantic Lighterage Corporation (D. 
C.) 15 F.(2d) 209. In a joint manner ; in con
cert; not separately; in conjunction. In re 
Haddock's Will, 170 App. Div. 26, 156 N. Y. 
S. 630, 632 ; Reclamation Dist. V. Parvin, 67 
Cal. 501, 8 Pac. 43; Gold & Stock Tel. Co. V. 

Commercial Tel. Co. (C. C.) 23 Fed. 342; Case 
V. Owen, 139 Ind. 22, 38 N. E. 395, 47 Am. St. 
Rep. 253. Participated in or used by two or 
more, held or shared in common. Wunder
lich v. Bleyle, 906 N. J. Eq. 135, 125 A. 386, 
388. These are the nontechnical meanings 
of the word, which it frequently has in :wills, 
as opposed to its technical signification creat
ing a joint tenancy. Overheiser V. Lackey, 
207 N. Y. 229, 100 N. E. 738, Ann. Cas. 19140, 
229. 

Persons are "jointly bound" in a bond or 
note when both or all must be sued in one 
'lction for its enforcement, not either one 
dt the election of the creditor. 
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death of the husband, for the life of the wife 
at least. Comstock v. Comstock, 14'6 Ark. 200, 
225 S. W. 621, 622; Co. Litt. 36b ; 2 Bl. Comm. 
137. See Fellers V. Fellers, 54 Neb. 694, 74 
N. W. 1077 ; Saunders V. Saunders, 144 Mo. 
482, 46 S. W. 428 ; Graham V. Graham, 67 
Hun, 329, 22 N. Y. Supp. 299. 

A jo>inture strictly signifies a joint estate limited 
to both husband and wife, and such was its original 

form; but, in its more usual form, it is a sole es
tate limited to the wife only, expectant upon a life.

estate in the husband. 2 Bl. Comm. 137; 1 Ste,�h. 
Comm.255. 

In England, before the time of Henry VIII, in 
order to protect a wife- who was deprived o·f. dower 
by conveyances 

"
to uses, it was the usual custom of 

the husband before marriage to take an estate from 

his feoffees and limit it to himself and his intended 

wife for their lives in joint tenancy or jointure to 

protect the wife in case of his death, and St. '-7 
Henry VIII prohibited the widow from having both 
dower and jointure, which has be�m continued as 

part of law by Acts ·Va. 1785, c. 65 (1 Hening's St. at 

Large, p. 162 ) ,  Rev. Code 1819, c. 1M, and Code 1849, 
c. 110 ( Code 1930, § 5117 et seq. ) .' Jacobs v. Jacobs, 
100 W. Va. 585, 131 S. E. 449, 453-

JOKER. In pOlitical usage, a clause in legis
lation that is ambiguous or apparently im
material, inserted to render it inoperative or 
uncertain without arousing opposition at the 
time of passage. Bennet V. Commercial Ad
vertiser Ass'n, 230 N. Y. 125, 129 N. E. 343, 
344. 

JONCAR I A, or J U N CAR I A. In old English 
law. Land where rushes grow. Co. Litt.5a. 

J O R N ALE. In old English law. As much 
land as could be plowed in one day. Spel
man. 

JOSH. To ridicule or tease, or make fun of 
in a joke, to lure or tease by misrepresenting 
the facts. State V. Powers, 181 Iowa, 452, 
164 N. W. 856, B61. 

JO U R. A French word, Signifying "day." It 
is used in our old law-books ; as "tout jours," 
forever. It is also frequently employed in 
the composition of words: as, journal, a day
book ; journey-man, a man who works by the 
day ; Journeys account. 

J O I NTLY A N D  SEVERALLY. See Joint and J O U R  EN BANC. A day in bane. Distin
Several. guished from "jour en pa.ys," (a day in the 

country,) otherwise called "Jour en msi 
JO I NTR ESS, JO I NT U R ESS. A woman who priu8." 

. has an estate settled on her by her husband, 
to hold during her life, if she survive him. 
Co. Litt. 46. 

JO I NTU RE. A freehold estate in lands or 
tenements secured to the wife, and to take 

J O U R  I N  C O U RT. In old practice. Day in 
court ; day to appear in court ; appearance 
day. "Every process gives the defendant a 
day in court." Hale, Anal. § 8. 

effect on the decease of the husband, and to JOU RNAL. A daily book ; a book in which 
continue during her life at the least, unless entries are made or events recorded from day 
she be herself the cause of its determination. to day. In maritime law, the journal (other
Vance V. Vance, 21 Me. 369. . wise called "log" or "log-book") is a book kept 

A competent livelihood of freehold for the on every vessel, which contains ·a brief record 
wife, of lands and tenements, to take effect, of the events and occurrences of each day 
\n profit or :>ossessioh, presently after the of a voyage, with the nautical observations, 
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course of the ship, account of the weather, 
etc. In the system of double-entry book
keeping, the journal is an account-book into 
which are transcribed, daily or at other in
tervals, the items entered upon the day-book, 
for more convenient posting into the ledger. 
In the usage of legislative bodies, the journal 
is a daily record of the proceedings of either 
house. It is kept by the clerk, and in it are 
entered the apPOintments and actions of com
mittees, introduction of bills, motions, votes, 
resolutions, etc., in the order of their occur
rence. See Oakland Pav. Co. v. Hilton, 69 
Cal. 479, 11 Pac. 3 ;  Montgomery Beer Bot
tling Works v. Gaston, 126 Ala:425, 28 South. 
497, 51 L. R. A. 396, 85 Am. St. Rep. 42; Mar
tin v. Com .• 107 Pa. 190. 

The daily printed pamphlets which contain the 
record of the proceedings of each house of the Legis
lature are the "journals" of the respective houses. 
Amos v. Moseley, 74 Fla. 555, 77 So. 619, 621, L. R. A. 
1918C, 482. 

A "journal" is a' permanent record, and the daily 
minutes kept by the secretary of the Senate or the 
journal clerk from which the permanent record is 
finally made up, does not constitute a part of  the 
journal. Niven v. Road Improvement Dist. No. 14 of 
.Jefferson County, 132 Ark. 240, 200 S. W. 997, 998. 

J O U R N EY. Originally, a day's travel. The 
word is now applied to a travel by land from 
place to place, without restriction of time. 
But, when thus applied, it is employed to des
ignate a travel which is without the ordinary 
habits, ,business, or duties of the person, to 
a distance from his home, and beyond the cir
cle of his friends or acquaintances. Gholson 
v. State, 53 Ala. 521, 25 Am. Rep. 652. 

J O U RN EY-HO PPERS. In English law. Re
grators of yarn. 8 Hen. VI. c. 5. 

JOU R N EYMAN. A �orkman hired by the 
day, or other given time. Hart v. Aldridge, 1 
Cowp. 56 ; Butler v. Clark, 46 Ga. 468� 

J O U R N EYS ACCO UNT. In English prac
tice. A new writ which the plaintiff was oper
mitted to sue out within a reasonable time 
after the abatement, without his fault, of the 
first writ. This time was computed with 
reference to the number of days which the 
plaintiff must spend in journeying to reach 
the court: hence the name of journeY8 ac
count, that is, journeys accomptes or counted. 
Co. Litt..fol. 9 b ;  English v. T. H. Rogers 
Lumber Co., 68 Okl. 238, 173 P. 1046, 1048. 

This mode of proceeding has fallen into disuse, 
the practice now being to permit that writ to be 
quashed, and to sue out another. See Terme8 de lei 

Ley; Bacon, Abr. Abatement (Q); 14 Viner, Abr. 
61$8; 4 Com. Dig. 714; 7 M. & G. 76�; Richards y. 

Ins. Co., 8 Cranch, 84, 3 L. Ed. 496. 
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of direction," as distinguished from "prec
atory words." Cod. 6, 43, 2. 

To assure or promise. 
To decree or pass a law. 

J U BILACIO N.  In Spanish law. The privi
lege of a public officer to be. retired, on ac
count of infirmity or disability, retaining the 
rank and pay of his office (or part of the 
same) after twenty years of public service, 
and on reaching the age of fifty. 

J U DIEUS, J U D E US. Lat. A Jew. 

JUDAISMUS. The religion and rites of the 
Jews. Du Cange. A quarter set apart for 
residence of Jews. DuCange. A usurious 
rate of interest. 1 Mon. Angl. 839; 2 Mon. 
Angl. 10,665. Sem marCU8 8te1'Ungorum ad 

aaquietandam ten-am p:rrediatum de Judai8� 
mo, in quo fuit impignorata. Du Cange. An 
income anciently accruing to the king from 
the Jews. Blount. 

J U D EX. Lat. 
I n  Roman Law 

A private person appointed ,by the prretor, 
with the consent of the parties, to try and de
cide a cause or action commenced ,before him. 
He received from the prretor a written for
mula instructing him as to the legal princi
ples according to which the action was to be 
judged. Calvin. Hence the proceedings be
fore him were said to be in judicio, as those 
before the prretor were said to be in jure. 

A judge who conducted the trial from be
ginning to end ; magistratu8. 

The practice of calling in judices was disused be
fore Justinian's time: therefore, in the Code, In
stitutes, and Novels, judex means judge in its mod
ern sense. Heineccius, Elem . .Jur. Civ. § 1327. The 
term judex is used with very different significatioDs 
at different periods of Roman law. 

I n  Later and Modern Civil Law 

A judge in the modern sense of the term. 

I n  Old  Engl ish Law 

A juror. A judge, in modern sense, espe
ciaUy-as opposed to jU8tWiariu8, i. e., a com
mon-law judge-to denote an ecclesiastical 
judge. Bract. fols. 401, 402. 

J U D EX A QUO. In modern civil law. The 
judge from whom, as juilem ad quem is the 
judge to whom, an appeal is made or taken. 
Halifax, Civil Law, b. 3, C. 11, no. 34. 

J U D EX AD QUEM. A judge to whom an 
appeal is taken. 

Judex mquitatem semper spectare debet. A 
judge ought always to regard equity. Jenk. 

. Cent. p. 45, case 85. 

"UBERE. Lat. In the civil law. To order, Judex ante ooulos mquitatem semper habere 
direct, or command. Calvin. The word debet. A judge ought always to have equitY, 
i,ubeo (I order,) in a will, was called a "word before his eyes. Jenk. Cent. p. 58. 
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Judex bonll'S nihil ex arbitrlo; suo faclat, "neo 

p roposito domesticre volunt,alis, sed' 
Juxta leges 

at jura pronu 'nciet. , A  good judge should, do 
nothing of his own arbitra,ry will, nor on 
the dictate of his personal inclination, but 
should deCide aCcording to law and justice. 
7 Coke, ,27 a. 

Judex damnatu r cum nocens absolvitur. 'rhe 
judge is condemned when a guilty person es
capes punishment; 

J U D EX DATUS. In- Roman law. A judge 
given, that is, assigned or appointed, by the 
prretor to try a cause. 

Judex debet judicare secu ndum allegata et 
probata. The judge ought to decide according' 
to the allegations and the proofs. 

J U D EX D E LEGATUS. A delegated judge; 
a special judge. 

Judex est lex loquens. A judge is the law 
speaking, [the mouth of the law.] 7 Coke, 4a. 

J U D EX F I SCALI S. A fiscal judge ; one hav
ing cognizance of matters relating to the 
jisous, (q. 'V.). 

JUdilX -habere 
'
debet duos sales,-salem sa

pientire, ne sit i nsipidus; et salem conscientim, 
De sit d iabol us. A judge should have two 
salts,-the salt of wisdom, lest he be insipid 
[or foolish] ; and the salt of conscience, lest 
he be devilish. 3 Inst. 147 ; Bart. Max. 189. 

J udex non potest esse testis in propria causa. 
A judge -cannot be a witness in his own cause. 
4 lnst. 279. 

J udex non potest injuriam sibi datam p u nire. 
A judge cannot punish a wrong done to him
self. See 12 Coke, 114. 

J udex non reddit plus q uam qu ,od petens ipse 
req u iri t. A judge does not give more than 
what the complaining party himself demands. 
2 Inst. 286. 

J U D EX ORD I NA R I U S. In the civil law. 
An ordinary judge ; one who had the right 
of hearing and determining causes as a mat
ter of his own proper jurisdiction, (ea! propria 
jurisdictione,) and not by virtue of a delegat
ed authority. Calvin. According to Black
stone judices ordinarii determined only ques
tions of fact. 3 Bl. Comm. 315. 

JUDEX SELECTUS. A select or selected 
judea!' or j'udge. 

'
The judges in criminal suits 

selected by the prretor. Harper's Lat. Dict.; 
Cic., Verr. 2, 2, 13, § 32. These judices seZecti 
were" used in -criminal causes, and between 
them and modern jurors many points of re
semblance have been noticed; 3 Bla. C9mm. 
366. 

J U D GE. An officer so named in his commis
sion, who presides in some court ; a public 
officer, appointed to preside and to adminis
ter the law in a court of justice ; the chief 
member of a court, and charged with'the 
-control of proceedings and the decision of 
questions of law or discretion. Todd v. U. S., 
158 U. S. 278, 15 S. Ct. 889, 39 L. Ed. 982 ; 
Foot v. Stiles, 57 N. Y. 405 ; In re Lawyers' 
Tax Cases, 8 Heisk. (Tenn.) 650 ; In re Car
ter's Estate, 254 Pa. 518, 99 A. 58, 61 ; State 
v. Le Blond, 108 Ohio St. 126, 140 N. E. 510, 
512. "Judge" and "Justice" (q. 'V.) are often 
used in substantially the same sense. 

The term is sometimes held to include all officers 
appointed to decide litigated questions while acting 
in that capacity, including justices of the peace, and 
even jurors who are judges of the facts; Com. v. 

Dallas, .4 Dall. 229, 1 L. Ed. 812; Respublica v. Dal
las, 3 Yeates (Pa.) 300; Webster v. Boyer, 81 Or. 
485, 159 P. 1166, Ann. Cas. 1918D, 988; but see, contra, 
Alcorn v. Fellows, 102 Conn. 22, 127 A. 911, 915; Voll
mer v. Board of Com'rs of Dubois County, 63 Ind. 
App. 149, 101 N. E. 321, 322. In ordinary legal use, 
however, the term is limited to the sense of the first 
of the definitions here given, People v. Wilson, 15 

Ill. 388; and it has been held that a surrogate is 
not a "judge" within a statute providing for addi
tional compensation to a judge for his services in 

drawing jurors, People ex reI. Noble v. Mitchel, 170 
App. Div. 379, 155 N. Y.  S. 660, 662; nor are United 
States commissioners judges, although they at times 
act in a quasi j udicial capacity and exercise the pow
er of a court, in so far as an act of Congress has 
conferred specific authority or imposed the per
formance of a sp€cial duty, United States v. Jones 
(D. C.) 230 F. 262, 264. 

-J udge advocate. An officer of a court
martial, whose duty is to swear in the other 
members of the court, to advise the court, 
and to act as theopublic prosecutor ; but he 
is also so far the counsel for the prisoner as 
to be bound to protect him from the necessity 
of answering criminating questions, and to 
object to leading questions when propound
ed to other witnesses. 

-J udge advocate general. The adviser of 
JUDEX PEDAN E U S. In Roman law. In- the government in reference to courts
ferior judge ; deputy judge. The judge who martial and other matters of military law. 
was commissioned by the prretor to hear a In England, he is generally a member of the 
cause was so called, from the low seat which house of commons and of the government for 

'he anciently occupied at the foot of the prre- the time being. 
tor's tribunal. 

JUDEX QUfEST I O N IS.  A magistrate who 
decided the law of a criminal case, when the 
prcetor himself did not sit as a magistrate. 
)1orey, Rom. L. 88. The director of the crim
inal court under the presidency of the prwtor. 

. Harper's Lat. Dict.; Cic. Brut. 76, 264. 

-J ud'ge de facto. One who holds and ex
ercises the offke of a judge under color of 
lawful authority and ,by a title valid on its 
face, though he has not full right to the of
fice, as where he was appointed under an un
constitutional statute, or by an usurper of 
the appointing power, or has not taken the 
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oath of offi.ce. State v. Miller, 111 Mo. 542, 
20 S. W. 243 ; Walcott v. Wells, 21 Nev� 47, 
24 P. 367, 9 L. R. A. 59, 37 Am. St. Rep. 478 ; 
Dredla v. Baache, 60 Neb. 655, 83 N. W. 916; 
Caldwell v. Barrett, 71 Ark. 310, 74 S. W. 748; 
Layne v. State, 23 Ok!. Cr. 36, 212 P. 328, 
330; Parvin v. Johnson, '110 Kan. 356, 203 
P. 721. 

-Judge-made law. A phrase used to indi
c�te judicial decisions which construe away 
the metl.ning of statutes, or find meanings in 
them the legislature never intended. It is 
sometimes used as meaning, simply, the law 
established by judicial precedent. Cooley, 
Con st. Lim., 4th ed. 70, note. 

-J udge ordin ary. By St. 20 & 21 Vict. 
c. 85, § 9, the judge of the court of probate 
was made judge of the court for divorce and 
matrimonial causes created by that act, un
der the name of the "judge ordinary." In 
Scotland, the title "judge ordinary" is ap
plied to all those judges, whether supreme 
or inferior, who, by the nature of their offi.ce, 
have a fixed and determinate jurisdiction in 
all adions of the same general nature, as con
tradistinguished from the old Scot�h privy 
council, or from those judges to whom some 
special matter is committed; such as com
missioners for taking proofs, and messengers 
at arms. Bell. 

-J udge's certificate. In English prac
tice. A certificate, signed by the judge who 
presided at the trial of a cause, that the party 
applying is entitled to costs. In some cases, 
this is a necessary preliminary to the taxing 
of costs for such party. A statement of the 
opinion of the court, signed by the judges, 
upon a question of law submitted to them by 
the chancellor for their decision. See 3 B!. 
Comm. 453. 

-J udge's minutes, or no.tes. Memoranda usu
ally taken by. a judge, while a trial is 
proceeding, of the testimony of witnesses, of 
documents offered or admitted in evidence, of 
offers of evidence, and whether it has been 
received or rejeCted, and the like matters. 

-J udge's order. An order may by a judge 
at chambers, or out of court. 

J U D G ER. A Cheshire juryman. Jacob. 

J U DG M ENT. In practice. The official and 
authentic decision of a court of justice upon 
the respective rights and claims of the parties 
to an action or suit therein litigated and sub
mitted to its determination. People v: He
bel, 19 Colo. App. 523, 76 P. 55() ;  Bullock 
v. Bullock, 52 N. J. Eq. 561 , 30 A. 676, 27 
L. R. A. 21.3, 46 Am; St. Rep. 528; Eppright 
v. Kauffman, 90 Mo. 25, 1 S. W. 736; State 
v. Brown & Sharpe Mfg. Co., 18 R. I. 16, 
25 A. 246, 17 L. R. A. 856. 

The conclusion of law upon facts found, or 
admitted · by the parties, or upon their default 
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in the course of the suit. Tidd, Pl'. 930 ; Tru
ett v. Legg, 32 Md. 147; Siddall v. Jansen, 
143 Ill. 537, 32 N. E. 384; Farmers' Elevator 
00. of Beresford v. United States Fidelity & 
Guaranty Co. of Baltimore, Md., 41 S. D. 
614, 172 N. W. 519, 520. 

The final determination, by a court of com
petent jurisdiction, of the rights of the par
ties in an action or proceeding. Pearson v. 
LovejOY, 53 Barb. (N. Y.) 407; Harbin v. 
State, 78 Iowa, 263, 43 N. W. 210 ; Bird v. 
Young, 56 Ohio St. 210, 46 N. E. 819; In re 
Smith's Estate, 98 Cal. 636, 33 P. 744; In re 
Beck, 63 Kan. 57, 64 P. 971; Bell v. Otts, 101 
Ala. 186, 13 So. 43, 46 Am. St. Rep. 117; G. 
.Amsinck & Co. v. Springfield Grocer Co. (0. 
c. A.) 7 F. (2d) 855, 858 ; Davis v. Norton, 
36 Ok!. 505, 129 P. 750, 752; Wells v. Shriver, 
81 Oklo 108, 197 .P. 460, 479 ; Loy V. McDowell, 
85 Ok!. 286, 205 P. 1089, 1091; Foreman V. 

Riley, 88 Ok!. 75, 211 P. 495, 496; Motion 
Picture Patents CO. V. Universal Film Mfg. 
00. (D. C.) 232 F. 263, 265 ; Fort Worth Acid 
Works V. City of If'ort Worth (Tex. Civ. App.) 
248 S. W. 822, 824 ; State v. Walton, 30 Oklo 
Gr. 416, 236 P. 629, 632 ; Petition of Kariher, 
284 Pa. 455, 131 A. 265, 270. 

The decision or sentence of the law, given 
by a court of justice or other competent 
tribunal, as the result of proceedings insti
tuted therein for the redress of an injury. 3 
Bla. Com. 395: ; .2Etna Ins. 00. v. Swift, 12 
Minn. 437 (Gil. 326). 

The sentence of the law pronounced by the 
court upon the matter appearing from the 
previous proceedings in the suit. It is the 
conclusion that naturally follows from the 
premises of law and fact. Branch V. Branch, 
5 Fla. 450; In re Sedgeley Ave., 88 Pa. 513. 

The determination or sentence of the law, 
pronounced by a competent judge or court, 
as the result of an action or proceeding in
stituted in such court, affirming that, upon 
the matters submitted for its decision, a 

legal duty or liability does Oi' does not exist. 
1 Black, Judgm. � 1 ;  Gunter V. Earnest, 68 
Ark. 180, 56 S. W. 876 ; Danner V. Walker
Smith Co. (Tex. Civ. Ap!).) 154 S. W. 295, 298; 
State V. Richards, 94 Ohio St. 287, 114 N. E. 
263, 265. 

In criminal law. An adjudication of guilt, 
and fixing of punishment. Washington v. 

State, 32 Okl. Cr. 392, 241 P. 350, 351. 
The term "judgment" is also used to de

note the reason which the court gives for 
its decision; but this is more properly de
nominated all "opinion." 

Judgment and decree, as used in some stat
utes, are synonymous. Finnell v. Finnell, 
113 Ok!. 269, 230 P. 912, 913; Kline V. Mur
ray, 79 Mont. 530, 257 P. 465, 467; WeedeD 
V. Weeden, 116 Ohio St. 524, 156 N. E. 908, 
909. 

Classification 

Judgments in civil actions, considered as t. 
the persons upon whom, or the property up
on which, they operate, are either juiJ,gmema 
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In rem or JUdgment, in personam; as to 
which s.ee those titles. 

With reference to the stage ot the cause 
at the time they are rendered, judgments are 
further classified as follows : I .  Fina� or in
terlocutory. A finaZ judgment is one which 
puts an end to an action at law by declar
ing that the plaintiff either has or has not 
entitled himself to recover the remedy he 
sues for. 3 Bl. Comm. 398 ; Frank P. Miller 
Paper Co. v. E:eystone Ooal & Coke Co., 275 
Pa. 40, 118 A. 565, 566. So distinguished 
from. interZocutory judgments, whiCh merely 
establish the right of the plaintiff to recov
er, in general terms. Id. 397. A judgment 
which .determines a particular cause. Bost
wick v. Brinkerhoff, 100 U. S. 3, 1 S. Ct. 15, 
Z7 L. Ed. 73 ; Klever v. Seawall, 65 F. 377, 
12 O. C. A. 653 ; Pfeiffer v. Crane, 89 Ind. 
487 ; Nelson v. Brown, 59 Vt. 601, 10 A. 721. 
A judgment which cannot be appealed from, 
which is perfectly conclusive upon the mat
ter adjudicated. Snell v. Cotton Gin Mfg. 
Co., 24 Pick. (Mass.) 300 ; Foster v. Neilson, 
2 Pet. 294, 7 L. Ed. 415 ; Forgay v. Conrad, 
6 How. 201, 12 L. Ed. 404 ; State v. Harmon, 
87 Ohio St. 364, 101 N. E. 286, 288. A judg
ment which disposes of the subject-matter of 
the controversy or determines the litigation 
as to all parties on its merits. Lamberton 
v. McCarthy, 30 Idaho, 707, 168 P. 11 ; Dolen 
v. Muncie Sand Co. , 110 Kan. 142, 202 P. 
846 ; Wilson v. Bo·ard of Oounty Com'rs of 
Tillman County, 64 Okl. 266, 167 P. 754 ; 
Sanders v. May, 173 N. C. 47, 91 S. E. 526, 
5Z7 ; Peabody Coal 00. v. Industrial Com
mission, 287 Ill. 407, 122 N. E. 843, 845 ; 
France & Canada S. S; Co. v. French Repub
lic (C. C. A.) 285 F. 290, 294 ; Baxter v. Bevil 
Phillips. &  Co. (D. O.) 219 F. 309, 311 ; Judson 
Lumber Co. v. Patterson, 68 Fla. 100, 66 So. 
727, 728 ; Williams v. Howard, 192 Ky. 356, 
233 S. W. 753, 754 ; Siheppy v. Stevens (C. C. 
A.) 200 F. 946 ; Miller y. Farmers' State Bank 
& Trust 00. (Tex. Civ. App.) 241 s. W. 540, 
541. A j udgment which terminates all liti
gation on the same right. The term "final 
judgment," in the judiciary act of 1789, § 25, 
includes both species of judgments as just 
defined. 1 Kent, Comm. 316 ; Weston v. 
Charleston, 2 Pet. 494, 7 L. Ed. 481 ; Forgay 
v. Conrad, 6 How. 201, 209, 12 L. Ed. 404. A 
judgment Which is not final is called "inter
locutory ;" that is, an interlocutory judg
ment is one which determines some prelimi
nary or subordinate point or plea, or settles 
some step, question, or default arising in the 
progress of the cause, but does not adjudicate 
the ultimate rights of the parties, or finally 
put the case out of court. Thus, a judgment 
or order passed upon any provisional or ac
cessory claim or contention is, in general, 
merely interlocutory, although it may final
ly dispose of that particular matter. 1 Black, 
Judgm. § 21 ; Hartford Fire Ins. Co. v. Mc
Donald, 177 Ky. 838, 198 S. W. 225, 226 ; 
E"'rank P. Miller Paper Co. v. Keystone Coal 
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& Coke Co., 275 IPa. 40, 118 A. 565, 566 ; Kin
ney v. Tri-State Telephone 00. (Tex. Com. 
App.) 222 S. W. 227, 230. 

2. Judgments of quod recup ere t, responde
at ouster, and quod computet (see DefinitionS, 
infra).  When an issue in fact, or an issue 
in law arising on a peremptory plea, is de
termined for the plaintiff, the judgment is 
"that the plaintiff do recover," etc. , which is 
called a judgmE.nt quod rec1�peret ; Steph. PI 
126. When the issue in law arises on a dila
tory plea, and is determined for the plaintiff, 
the judgment is only that the defendant "do 
answer over," called a judgment of responde
at ouster. In an action of account, judg
ment for the plaintiff is that the defendant 
"do account," quod computet. Of these, theJ 
last two, quod computet and qu·od respondeat 
ou8te'r, are interlocutory only ; the first, quod 
recuperet, is either final or interlocutory, ac
cording as the quantum of damages is or is 
not ascertained at the rendition of the judg-
ment. 

. 

3. Judgment in errOr (see Definitions, in
fra), is either in affirmance of the former' 
judgment ; in recall of it for error in fact ; 
in reversal of it for error in law ; that the 
plaintiff be barred of his writ of error, where 
a plea of release of errors or of the statute 
of limitations is found for tJhe defendant ; or 

' that there be a venire facias de novo, which 
is an a ward of a new trial. 

With regard to the jurisdiction in which 
they are rendered, judgments are either 
domestic or foreign (see Definitions, infra). 

Judgments, considered with respect to the 
method o·f obtaining them, may be thus classi
fied. 

I .  When the result is obtained by the trial 
of an issue of fact. Judgments upon facts 
found are the following : Judgment of nul 
tiel reco1'd (q. v.) occurs when some pleading 
denies the existence of a record and issue 
is joined thereon ; the reco:rd being produced 
is compared by the court with the statement 
in the pleading which alleges it ; and if they 
correspond, the party asserting its existence 
obtains judgment ; if they do not correspond, 
the other party obtains judgment of nul Uel 
record (no such record) . 

Judgment upon verdict (q. v.) is the most 
usual of the judgments upon facts found, and 
is fo·r the party obtaining the verdict. 

Judgment non obstante veredicto originally, 
at common law, was a judgment entered for 
plaintiff " notwithstanding the verdict" for 
defendant ; which could be done only. after 
verdict and before judgment, where it ap
peared that defendant's plea confessed the 
cause of action and set up matters in avoid
ance which, although verified by the verdict, 
were insufficient to constitute a defense or 
bar to the action. But either by statutory en
actment or because of relaxation of the early 
common-law rule, the generally prevailing 
rule now is that either plaintiff or defendant 
may have a judgment non obstante veredicto 
in proper cases. 33 C. J. 1178, § 112. 
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A judgment of repZeader Is given when is
sue is joined on an immaterial point, or one 
on which the court cannot give a judgment 
which will determine the right. On the 
award of a repleader, the parties must re
commence their pleadings at the point where 
the immaterial issue originated. This judg
ment is interlocutory, quod partes replacitent. 

2. When the facts are admitted by the par
ties, leaving only issues of, law to be deter
mined, which judgments are as follows : 

Judgment upon a demwrrer against the paJ:
ty demurring concludes him, because by de
murring, a party admits the facts alleged in 
the pleadings of his adversary, and relies on 
their insufficiency in law. See Demurrer. 

Judgment on a case stated. It sometimes 
happens that though the adverse parties are 
agreed as to the facts, and only differ as to 
the law arising out of them, still these facts 

, do not so clearly appear on the pleadings as 
to enable them to obtain the opinion of the 
court by way of demurrer ; for on demurrer 
the court can look at nothing whatever except 
the pleadings. In such circumstances the 
statute 3 & 4 Will. Iv. c. 42, § 25, which has 
been imitated in most of the states, allows 

- them after issue joined, and on obtaining the 
consent of a single judge, to state the facts in 
a special case for the opinion of the court, 
and agree that a judgment shall be entered 
for the plaintiff or defendant by con.fcs8io1t 
or ·nolle prosequi immediately after the deci
sion of the case ; and judgment is entered ac
cordingly, called judgment on a case stated. 

Judgment on a {len-c'ral verdict subject to a 
special case and judgment 01t a special ver
dict. Sometimes at the trial the parties find 
that they agree on the facts, and the only 
question is one of law. In such case a ver
dict pro forma is taken, which is a species 
of admission by the parties, and is general, 
where the jury find for the plaintiff gen
erally, but subject to the opinion of the court 
on a special case, or special, where they state 
the facts as they find them, concluding that 
the opinion of the court shall decide in whose 
favor the verdict shall be, and that they as
sess the damages accordingly. The judgments 
in these cases are called respectively, judg
ment on. a general verd·ict subject to a special 
case, and judgment on a specia:t verdict. See 
Case Stated ; Point Reserved ; Verdict. 

3. Besides these, a j udgment may be based 
upon the admissions or confessions of one only 
of; the parties. 

Such judgments when for defendant upon 
the admissions of the plaintiff are :  

Judgment of nolle prosequi, where, after 
appearance and before judgment, the plaintiff 
says he " will not further prosecute his suit." 
Steph. PI., Andr. Ed. § 97. 

Judgment of retramit is one where, after 
ap�arance and before judgment, the plain
tiff voluntarily enters upon the record that 
he "withdraws his suit," whereupon- judg
ment is· rendered against him. - The difference 
between: a retraov-it and a noUe p1'OBCqui is 
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that a retramit is a bar to any future action 
for the same cause ; while a nolle prosequi is 
not, unless made after judgment. Similarly, 
a retramit differs from a nonsuit. 

A plaintiff sometimes, when he finds he has 
misconceived his action, obtains leave from 
the court to disoontinue, on which there is a 
judgment against him and he has to pay costs ;  
but he may commence a new action for the 
same cause. 

A stet prooessus is entered where it is 
agreed by leave of the court that all further 
proceedings shall be stayed ; though in form a 
judgment for the defendant, it is generally, 
like discontinuance, in point of fact for the 
benefit of the plaintiff, and entered on his 
application, as, for instance, when the de
fendant has become insolvent. It does not 
carry costs. 

Judgments for the plaintiff upon facts ad
mitted by the defendant are : 

Judgment by cognovit action.em, cognovit or 
confession, where, instead of entering a plea, 
the defendant chooses to acknowledge the 
rightfulness of the plaintiff's action, 

Judgment by confession relict a verificatioM 
is rendered where, after pleading and before 
trial, he both confesses the plaintiff's cause 
of action to be just and true and withdraws 
or abandons his plea or other allegations. 
Upon this, jud.gment is entered against him 
without proceeding to trial. 

Analogous to this is the judgment confess
ed by warrant 01 attornC1.j: this is an au
thority given by the debtor to an attorney 
named by the creditor, empt)wering him to 
confess judgment either by oogtwvit action-
em, nil dicit, or non sum inform.atus. This 
differs from a cognovit in that an action must 
be commenced before a cognovit can be given. 
but not before the execution of a warrant of 
attorney_ 

4. A judgment may be rendered on the de
fault of a party. Such judgments against the 
defendant are : Judgment by default; judg

ment by non sum informatus; judgment nil 
dicit (See Definitions, infra). 

Judgments rendered on plaintiff's default 
are : Judgment of non pros. (from non prose
qu itur) and judgment of nonsuit (from non 
sequitur, or ne suit pas) (See Definitions, in
fra), 

Nature, Form and Effeot 

The various forms of judgment are desig
nat�d by the following terms : 

An alternative judgment is one that by its 
terms might be satisfied by doing either of 
several acts at the election of the party or 
parties against whom the judgment is ren
dered and from whom performance is by the 
judgment required. Henderson v. Arkansas, 
71 Okl. 253, 176 P. 751,· 754. 

Judgment of aB8ets in futuro, is one against 
an executor or heir, who holds at the time no 
property on which it can operate. See judg
ment quando acciderint, infra. 

Judgment of cassetur' breve or billa (
'
that 
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the writ or bill be quashed) Is a judgment ren
dered in favor of a party pleading in abate
ment to a writ or action. Steph. PI. 130, 131. 

A conditional judgment is one whose force 
depends upon the performance of certain acts 
to be done in the future by one of the parties ; 
as, one which may become of no effect if the 
defendant appears and pleads according to its 
terms, or one which orders the sale of mo'rt
gaged property in a' foreclosure proceeding 
unless the mortgagor shall pay the amount de
creed within the time limited. Mahoney v. 
Loan .Ass'n (C. C.) 70 Fed. 513 ; Simmons v. 
Jones, 118 N. C. 472, 24 S. E. 114. 

Judgment by con/.ession is where a defend
ant gives the plaintiff a cognovit or written 
confession of the action (or "confession of 
judgment," as it is frequently ca.lled) by vir
tue of which the plaintiff enters judgment. 

Consent judgment. One entered upon the 
consent of the parties and in pursuance of 
their agreement as to what the terms of the 
judgment shall be. Henry v. Hilliard, 120 N. 
C. 479, 27 S. E. 130 ; Karnes v. Black, 185 Ky. 
410, 215 S. W. 191, 193. Consent judgments 
are, in effect, merely contracts acknowledged 
in open court and ordered to be recorded, 
but as such they bind the parties as fully 
as do other judgments. Prince v. Frost-John
son Lumber Co. (Tex. Civ. App.) 250 S. W. 785, 
789 ; Belcher v. Cobb, 169 N. C. 689, 86 S. E. 
600, 602 ; Keach v. Keach, 2�7 Ky. 723, 290 S. 
W. 708, 711.  

Contradictory judgment is  a judgment 
which has been given after the parties have 
been heard, either in support of their claims 
or in their defense. Cox's Ex'rs v. Thomas, 
11 La. 366. It is used in Louisiana to dis
tinguish such judgments from those render
ed by default. 

Judgment de melioribtts damnis (of, or for, 
the better damages). Where, in an action 
against several persons for a joint tort, the 
jury by mistake sever the damages by· giving 
hea vier damages against one defendant than 
against the others, the plaintiff may cure 
the defect by taking judgment for the greater 
damages (de melioribus damni.s) against that 
defendant, and entering a nolle prosequi (q. 
v.) against the others. Sweet. 

Judgment by default is a judgment ren
dered in consequence of the non-appearance of 
the defendant. Beard v. Sovereign Lodge, 
'V. O. W., 184, N. C. 154, 113 S. E. 661 ; In re 
Smith, 38 Idaho, 746, 225 P. 495, 496 ; Brame 
v. Nolen, 139 Va. 413, 124 S. E. 299, 301. The 
term , is also applied to judgments entered un
der statutes or rules of court, for want of 
affidavit of defense, plea, answer, and the like, 
or for failure to take some required step in 
the cause. 

A do'rmant judgment is one which has not 
been satisfied or extinguished by lapse of 
time, but which has remained so long unexe
cuted that execution cannot now be issued 
upon it without first reviving the judgment. 
Draper v. Nixon, 93 Ala. 436, 8 So. 489. Gen
eral Electric Co. v. Hurd (C. C.) 171 F. 984 ; 

Burlington State Bank v. Marlin Nat. Bank 
(Tex. Civ. App.) 207 S. W. 954, 956. Or one 
which has lost its lien on land from the fail
ure to issue execution on it or take other steps 
to enforce it within the time limited by stat-
ute. 1 Black, Judgm. (2d Ed.) § 462. 

' 

Judgment of aismi8saiZ. See th-e title Dis
missal. 

Domestic judgment. A judgment is domes
tic in the courts of the same state or country 
where it was originally' rendered ; in other 
states or countries it is called foreign. The 
federal court sitting for the state is a domes
tic court, and its judgments within the scope 
of its jurisdiction are domestic judgments. 
Louisville & N. R. Co. v. Tally, 203 Ala. 370, 
83 So. 114, 117. See foreign ju.itgment, infra. 

Judgment in e1'ror is a judgment rendered 
by a court of error on a record sent up from 
an inferior court. 

Final judgment is one which puts an end to 
a suit. 

A fore'iyn judgment is one rendered by the 
courts of a state or country politically and 
judicially distinct from that where the judg
ment or its effect is brought in question. One 
pronounced by a tribunal of a foreign country. 
or of a sister state. Karns v. Kunkle, 2 Minn. 
313 (Gil. 268) ; Gulick T. Loder, 13 N. J. Law, 
68, 23 Am. Dec. 711 ; Grover & B. Sewing 
Mach. Co. v. Radcliffe, 137 U. S. 287, 11 S. Ct. 
92, 34 L. Ed. 670. 

InterZocutory juilyment is one given in the 
progress of a cause upon some plea, proceed
ing, or default which is only intermediate 
and does not finally determine or complete 
the suit. 3 Bl. Comm. 396. 

Judgment on the merits is one rendeJ;ed aft
er argument and investigation, and when it 
is determined which party is in the right, as 
distinguished from a judgment rendered up.: 
on some preliminary or merely technical 
point, or by default and without trial. 

Judgment of �il capiat p-er breve or per bil
lam (that he take nothing by his writ, or by 
his bill) is a judgment in favor of the defend
ant upon an issue raised upon a declaration or 
perem ptory :plea. 

Judgment by nil llWit is o�e rendered for 
plaintiff when defendant "says nothing ;" that 
is, when he neglects to plead to plaintiff's dec
laration within the proper time. Judgment 
taken against party who withdraws his an
swer is judgment n,ihil dicit, which amounts 
to confession of cause of action stated, and 
carries with it, more strongly than j udgment 
by default, admission of justice of plaintiff's 
case. Howe v. Central State Bank of Cole
man (Tex. Civ. App.) 297 S. W. 692, 694. 
Judgment ' rendered on plea of guilty is not 
"judgment nil dictt;" which is substantially 
identical with default judgment. Stevens v. 
State, 100 Vt. 214, 136 A. 387. 

Judgment nisi. .At common law, this was 
a judgment entered on the return of the nisi 
prius record, ' which, according to the terms 
of the postea indorsed thereon was to become 
absolute unless otherwise ordered by the couxt 
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within the first four days of the next succeed
ing term. See U. S. v. Winstead (D. C.) 12 
Fed. 51 ; Young v. McPherson, 3 N. J. Law, 
897. 

Judgment of nolle prosequi is one entered 
against plaintiff when, after appearance and 
before judgment, he declares that he will not 
further prosecute his suit. 

Judgment non obstante vereiticto in its 
broadest sense is a judgment rendered in fa
vor of one party notwithstanding the finding 
of a verdict in favor of the other party, 33 C. 
J. 1177, § 111. See Classification, supra. 

Judgment of non pros. (non prosequitur [he 
does not follow up, or pursueD is one given 
against the plaintiff for a neglect to take any 
of· those steps which it is incumbent on him 
to take in due time. 

Judgment by non sum informatus (I am not 
informed) is one which is rendered when, in
stead of entering a plea, the defendant's at
torney says he is not informed of any answer 
to be given to the action. Steph. PI. 130. 

Judgment nunc pro tunc; is one entered on a 
day subsequent to the time at which it should 
have been entered, as of the latter date. See 
Nunc pro Tunc. 

Judgment of nonsuit is of two kinds,-V'oZ
untary . and involuntary. When plaintiff 
abandons his case, and consents that judg
ment go against him for costs, it is voluntary. 
But when he, being called, neglects to appear, 
'or when he has given no evidence on which 
a jury could find a verdict, it is involuntary. 
Freem. Judgm. § 6. 

Judgment pro ret01"nO habendo is a judg
ment that the party have a return of the 
goods.-

Judgment quando acciiterint (when they 
shall come in). If on the plea of pllene ait
ministravit in an action against an executor 
or administrator, or on the plea of riens per 
itcscent in an action against an heir, the plain
tiff, instead of taking issue on the plea, take 
judgment of assets quanito acciiterint, in this 
case, if assets afterwards come to the hands 
of the executor or heir, the plaintiff must first 
sue out a scire facias, before he can have ex
ecution. If, upon this scire facias, assets be 
found for part, the plaintiff may have judg
ment to recover so much immediately, and the 
residue of the assets in futuro. 1 Sid. 448. 

Judgment quoit computet 'is a judgment in 
an action of account-render that the defend
ant do account. 

.Judgment quod partitio fiat is the inter
locutory judgment in a writ of partition, that 
partition be made. 

Judgment quoit partes' replacitent (that the 
parties do replead) is a judgment for replead
er, and is given if an issue is formed on so 
immaterial a point that the court cannot know 
for whom to give judgment. The parties must 
then reconstruct their pleadings. 

judgment quod recuperet is a judgment in 
favor of the plaintiff (that he do recover), 
rendered wben he has prevailed upon an issue 
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in fact or an issue in law other than one aris
ing on a dilatory plea. Steph. PI. 126. 

Judgment of responiteat ouster is a judg
ment given against the defendant, requiring 
him to "answer over," after he has failed to 
establish a dilatory plea upon which an issue 
in law has been raised,. 

Judgment of retraxit is one rendered where, 
after appearance and before verdict, the 
plaintiff voluntarily goes into court and en
ters on the record that he "withdraws his 
suit." It is an open, voluntary renunciation 
of his claim in court, and by it he forever 
loses his action. 

A stet processus is a judgment entered 
where it is agreed by leave of court that all 
further proceedings shall be stayed. 

Other Com pound TerRis 
-Deificiency j udg ment. See Deficiency. 

-J udgment-book. A book required to be kept 
by the clerk, among the records of the court, 
for the entry of judgments. In re Weber, 4 
N. D. 119, 59 N. W. 523, 28 L. R. A. 621. 

-J udgment c'reditor. One who is entitled to 
enforce a judgment by execution, (q. v.). The 
owner of an unsatisfied judgment. 

-J udg'ment debt. A debt, whether on simple 
contract or by specialty, for the recovery of 
which judgment. has been entered up, either 
upon a cognovit or upon a warrant of attorney 
or as the result of a successful action. Brown. 

-J udg ment debtor. A person against whom 
judgment has been recovered, and which re
mains unsatisfied. The term has been con
strued to include a judgment debtor's suc
cessors in interest, Bateman v. Kellogg, 59 
Cal. App. 464, 211 P. 46, 51 ; but see, contra, 
Northwest Trust & Safe Deposit Co. v. Butch
er, 98 Wash. 158, 167 P. 46, 47. 

-J udgment debtor s u m mons. Under the Eng
lish bankruptcy act, 1861, §§ 76-85, these sum
monses might be issued against bqth traders 
and non-traders, and, in default of payment 
of, or security or agreed composition for, the 
debt, the debtors might be adjudicated bank
rupt. This act was repealed by 32 & 33 Viet. 
c. 83, § 20. The 32 & 33 Vict. c. 71, however, 
(bankruptcy act, 1869,) provides (section 7) 
for the granting of a "debtor's summons," 
at the instance of creditors, and, in the event 
of failure to pay or compound, a petition for 
adjudicatioil may be presented, unless in the 
events provided for by that section. Wharton. 

-J udgment docket. A list or docket of the 
judgments entered in a given court, methodi
cally kept by the clerk or other proper officer, 
open to public inspection, and · intended to 
afford official notice to interested parties of 
the existence or lien of judgments. 

-J udg ment lien. A lien binding the real es
tate of a judgment debtor, in favor of the 
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holder of the judgment, and giVIng the lat
ter a right to levy on the land for the satis
faction of his judgment to the exclusion of 
other adverse interests subsequent to the 
judgment. Ashton v. Slater, 19 Minn. 351 

. (Gil. 300) ; Shirk v. Thomas, 121 Ind. 1�7, 22 
N. E. 976, 16 Am. St. Rep. 381. 

-J udg ment note. A promissory note, embody
ing an authorization to any attorney, or to 
a designated attorney, or to the holder, or 
the clerk of the court, to enter an appearance 
for the maker and confess a judgment against 
him for a sum therein named, upon default 
of payment of the note. Sweeney v. Thick
stun, 77 Pa. 131. 

-Judgment paper. In English practice. A 
sheet of paper containing an incipitUr of the 
pleadings in an action at law, upon which 
final judgment is signed by the master. 2 
Tidd, Pro 930. 

-J udg ment of his poe'ers. A trial by a jury of 
twelve men according to the course of the 
common law. Fetter v. Wilt, 46 Pa. 460 ; 
State v. Simons, 61 Kan. 752, 60 P. 1052 ; New
land v. Marsh, 19 Ill. 382. 

-J udgment record. In English practice. A 
parchment roll, on which are transcribed the 
whole proceedings in the cause, deposited and 
filed of record in the treasury of the court, 
after signing of judgment. 3 Steph. Comm. 
632. In American practice, the record is 
signed, filed, and docketed by the clerk. 

-J udgment recovered. A plea by a defend
ant that the plaintiff has already recovered 
that which he seeks to obtain by his action. 
This was formerly a species of sham plea, 
often put in for the purpose of delaying a 
plaintiff's action. 

-J udg ment roll. In English practice. A roll 
of parchment containing the entries of the 
proceedings in an action at law to the entry 
of judgment inclusive, and which is filed in 
the treasury of the court. 1 Arch. Pro K. B. 
227, 228 ; 2 Tidd, Pro 931 ; Pettis v. John
ston, 78 Okl. 277, 190 P. 681, 700. A record 
made of the issue roll (q. v.), which, after 
final judgment has been given in the cause, 
assumes this name. Steph. PI. Andr. ed. § 
97 ; 3 Chitty, Stat. 514 ; Freem. Judg. § 75. 
The Judicature Act of 1875 requires every 
judgment to be entered in a book by the 
proper officer. It has been abolished, as such, 
in New Jersey ; Jennings v. Philadelphia & 
R. Co. (C. C.) 23 F. 569, 571. There is said 
to be hopeless confusion in the cases as to 
what constitutes the judgment roll. All the 
cases agree that the complaint, the summons 
and, most of them, the return on the sum
mons, the affidavit for publication in case of 
constructive service, and papers of that sort 
are included therein ; Terry v. Gibson, 23 
Colo. App. 273, 128 P. 1127, 1128, citing many 
cases, and also 1 Gr. Evid. 511, and Freem. 

Judg. § 78; Crouch v. H. L. Miller & 00., 169 
Cal. 341, 146 P. 880; In re , Broome's Estate, 
169 Cal. 604, 147 P. 270, 271; Powell v. Mohr, 
68 Cal. App. 639, 230 P. 27, 29 ;  State Bank 
of Dakoma v. Weaber, 125 OkI. 186, 25� P. 
50,52; Inashima v. Wardall, 128 Wash. 617, 
224 P. 379, 382 ; Madsen' v. Hodson, 69 Utah, 

527, 256 P. 792, 793. See the title Roll. 

-Ju nior jud;gment. One which was rendered 
or entered after the rendition or entry of 
another judgment, on a different claim, 
against the same defendant. 

-Mo>ney judg ment. One which adjudges, the 
payment of a sum of money, as distinguished 
from one directing an act to be done or prop
erty to be restored or transferred. Fuller v. 
Aylesworth, 75 F. 694, 21 C. C. A. 505 ; Pen
dleton v. Cline, 85 Cal. 142, 24 P. 659. 

-P'ersonal j udg ment. One imposing on the 
defendant a personal liability to pay it, and 
which may therefore be satisfied out of any 
of his property which is within the reach 
of , process, as distinguished from one which 
may be satisfied only out of a particular fund 
or the proceeds of particular property. Thus, 
in a mortgage foreclosure suit, there may 
be a personal judgment against the mort
gagor for any deficiency that may remain 
after the sale of the mortgaged premises. See 
Bardwell v. Collins, 44 Minn. 97, 46 :No W. 315, 
9 L. R. .A.. 152, 20 Am. St. Rep. 547. 

-Pocket judgment. .A. statute-merchant which 
was enforceable at any time after non-pay
ment on the day assigned, without further 
proceedings. Wharton. 

J U DG M ENT I N  PERSO NAM OR I NTER 
PARTES. .A. judgment against a particular 
person, as distinguished from a judgment 
against a thing or a right or status. Judg' 
ments of the former class, though conclusive 
even against strangers, as to the fact of thei1 
rendition and the resultant legal consequenc
es, are not binding as to the issues involved, 
except upon the parties and their privies, 
while judgments of the latter class are con
clusive upon all the world. Oity of Hunts
ville v. Goodenrath, 13 Ala. App. 579, 68 So. 
676, 680. See the title Judgment In Rem. 

Decrees of divorce of other states recovered upon 
service by publication are not judgments in per
SOlilam. Ball v. Cross, 106 Misc. 184, 174 N. Y. S. 259, 
260. 

J U DGMENT I N  R EM .  An adjudication, pro
nounced upon the status of some particular 
subject-matter, by a tribunal having compe
tent authority for that purpose. It differs 
from a judgment in personam, in this : that 
the latter judgment is  in form, as well as 
substance, between the parties claiming the 
right ; and that it is so inter partes appears 
by the record itself. It is binding only upon 
the parties appearing to be such by the record, 
and those claiming by them. A judgment ' in 
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t'6m is founded on a proceeding instituted, 
not against the person, as such, hut against 
or upon .the thing or subject-matter itself, 
whose state or condition is to be determin
ed; It is a proceeding to determine the state 
or condition of the thing itself ; and the judg
ment is a solemn declaration upon the statu8 
of the thing, and it ipso facto renders it 
what it declares it to be. Woodruff v. Taylor, 
20 Vt. 73. And see Martin v. King, 72 Ala. 
360 ;  Lord v. Chadbourne, 42 Me. 429 , 66 
Am. 'Dec. 290 ; Hirie v� Hussey, 45 Ala. 496 ; 
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judgment against a railway company in favor of an 
assignee of claims for labor performed for a sub
contractor, which forecloses a statutory lien on the 
property of the company for debt, and orders a sale 
of the property, cannot be construed as a judgment 
in per30� Austin & N. W. R. Co. v. Rucker, 59 
Tex. 587. 

J udicandu m est legibus, non exempl is. Judg
ment is to be given according to the laws, not 
according to examples or precedents. 4 Ooke, 
33b ; 4 Bl. Comm. 405. 

Oross v. Armstrong, 44 Ohio St. 613, 10 N. E. J UD I CA RE. Lat. In the civil and old Erig-
160 ; City of HuntsVille v. Goodenrath, 13 lish law. To judge ; to decide or determine 
Ala. App. 579, 68 So. 676, 680 ; Wilson v. judicially ; to give judgment or sentence. 
Smart, 324 Ill. 276, 155 N. E. 288, 291. 

Various definitions have been given of a judgment 
iri rem, but I\.ll are criticised as either incomplete 
or comprehending too much. It is generally said to 
be a. judgment declaratory of the status of some sub
ject-matter, whether this be a person or a thing. 
Thus, the probate of a will fixes the status of the 
document as a will. The personal rights and inter
ests which follow are mere incidental results of the 
status or character of the paper, and do not appear 
on the face of the judgment. So, a decree establish
ing or dissolving a marriage is a. judgment in rem; 

because it fixes the status of the person. A j udgment 
of forfeiture, by the proper tribunal, against specific 
articles or goods, for a violation of the revenue laws, 
is a judgment in rem. But it is objected that the 
cUl!tomary definition does not fit such a case, because 
there is no fixing of the status of anything, the 
whole effect being a seizure, whatever the thing may 
be. In the foregoing instances, and mlUlY others, 
the judgment is conclusive agaim,t all the world, 
without reference to actual presence or. participation 
in the proceedings. If the expression "strictly in 

" em" may be applied to any class of cases, it should 
be confined to such as these. "A very able writer 
says: 'The distinguishnig characteristic of j udg
ments in rem is that" wherever their obligation is 
recognized and enforced as against any person, it 
is equally recognized and enforced as against an 

persons.' It seems to us that the true definition of 
a 'judgment in rem' is 'an adjudication' against some 
person or thing, or upon the status of some sub
ject-matter ; which, wherever and whenever binding 

' upon any person, is equally binding upon aU per
sons." Bartero v. Real Estate Savings Bank, 10 
Mo. APi:>. 78. 

An adjudication in bankruptcy is a "judgment in 
rem, " bindi�g against all the world, in so far as 
it determines the defendant to be a bankrupt and 
his property subject to administration in bankrupt
cy. Fidelity & Deposit Co. of Maryland v. Queens 
County Trust Co., 226 N. Y. 225, 133 N. E. 370, 372. 

'In Pennoyer v. Neff, the court said: "It is true 
that, in a strict sense, a proceeding in rem ia one 
taken directly against property, and has for its ob
ject the disposition of property, without reference to 
the title of individual claimants; but, in a larger 
and more general sense, the terms are applied to ac
tions between parties, where the direct object ' is 
to reach and dispose of property owned by them, 
or of some interest therein: Such are cases com
menced by attachment against . the property of 

debtors, or instituted to partition . real estate, fore
close a mortgage, or enforce a lien; So far as they 
affect property in this state, they . are substantially 
proceedings in rem in the broader. sense which we 
haTe mentioned." 95 U. S. 734, 24 L. Ed. 565: A 

J U D I CATI O. Lat. In the civil law. Judg
ing ; the pronouncing of sentence after hear
ing a cause. HaUifax, Civil Law, b. 3, c. 8, 
no. 7. 

J U D I CATO RES TERRARU M .  Lat. Certain 
tenants in the county palatine of Chester, 
who were bound by their tenures to perform 
judicial functions. In case of an erroneous 
judgment being given by them, the party 
aggrieved might obtain a writ of error out 
of Chancery, directing them to reform it. 
They then had it month to consider of the 
matter. If they declined to reform their judg
ment, the matter came on writ of error before 
the king's bench ; and if the court of king's 
bench held the judgment to be erroneous they 
forfeited £100 to the crown by custom. J enk. 
Cent. 71. 

J U D I CAT U RE. The state or profession of 
those officers who are employed in adminis
tering justice ; the judiciary. 

A judicatory, tribunal, or court of justice. 
Jurisdiction ; the right of judicial action ; 

the scope or extent of jurisdiction. 

J U D I CATU R E  ACTS ( EN G LA N D ) .  The 
acts under which the present system of courts 
in England was organized and is continued. 
The statutes of 36 & 37 Viet. c. 66, and 38 & 39 
Vict. c. 77, which went into force November 
1, 1875, with amendments in 1877, 40 & 41 
Vict. c. 9 ;  1879, 42 & 43 Vict. c. 78 ; and 1881, 
44 & 45 Viet. c. 68,-made most important 
changes in the organization of, and methods 
of proeedlIre in, the superior courts of Eng
land, consolidating them together so as to 
constitute one supreme court of judicature, 
consisting of two divisions,-her majesty's 
high court of justice, having chiefly original 
jurisdi-ction ; and her majesty's court of ap
peal, whose jurisdiction is chiefly appeUtlte. 

J U D I CATU R E  ACTS ( I RELAN D ) .  The act 
of 40 & 41 Vict. c. 57, Which went into oper
ation Jan. 1, 1878, established a supreme court' 
of judicature in Ireland, under which acts 
and subsequent ones a system essentially , 
similar in its constitution to that in England 
is in force. 

J U D I CES. Lat. Judges. See Judex. 
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J udices Ron tenentur exprlmere causam senten
the sua.. Judges are not bound to explain 
the reason of their sentence. J enk. Oent. 75. 
JUDI C ES ORD I NA RI I .  Lat. Plural of ju
de(f) ordinarius. See Judex. 

J U D I CES PEDANE I .  Lat. Plural of judea:. 
pedaneus. , See Judex. 

J U D I OES SELECTI . Lat. Plural of judew 
selectus. See Judex. 

J udici officium suum excedenti non paretu r. A 
judge exceeding his office (or jurisdiction) is 
not to be obeyed. Jenk. Cent. p. 139, case 84. 
Said of void judgments. 

Judici satis prena est, quod Deu m habet u ltorem. 
I t  is punishment enough for a judge that he 
has God as his avenger. 1 Leon. 295. 

J U D I C I A ;  J U D I C I A  PU B L I CA. Lat. In 
Roman law. Judicial proceedings ; tria.ls. 
JUdicia publica, criminal trials. Dig. 48, 1. 
See, also, Judicium. 

J u dicia in curia regis non adnih i lentu r, sed stent 
in  robo.re suo quousque per errorem aut at· 
tinotu m adnu lJen tur. Judgments in the king's 
court are not to be hnnihilated, but to remain 
in force until annulled by error or attaint. 
:2 Inst. 539. 

JUdicia in deliberationibus crebro matu rescu nt, 
in  ,accelerato processu n u nquam. Judgments 
frequently become matured by deliberations, 
never by hurried process or precipitation. 3 
Inst. 210. 

Judjcia posteriora sunt jn lege fortio ra. The 
later decisions are the stronger in law. 8 
Coke, 97. 

J udicia sunt  tanquam j u ris d icta, et pro verita'te 
aooipiu ntur. Judgments are, as it were, the 
sayings of the law, and are received as truth. 
2 lnst. 537 .. 

J U D I C I A L. Belonging to the office of a 
judge ; as judicial authority. 

Relating to or c'onnected with the adminis
tration of justice ; as a judicial officer. 

Having the character of judgment or formal 
legal procedure ; as a judicial act. 

Proceeding from a court of justice ; as a 
judicial writ, a judicial determination. 

Involving the exercise of judgment or dis
cretion ; as distinguished from ministerial. 

-J udicial act. An act performed by a court 
or magistrate touching the rights of parties 
or property brought :before it or him by vol
untary appearance, or by the prior action of 
ministerial officers ; in short by ministerial 
acts. Flournoy v. Jeffersonville, 17 Ind. 173, 
79 Am. Dec. 468 ; Union Pac. R. Co. v. U. S., 
99 U. S. 700, 761, 25 L. Ed. 496 ; Unitoo States 
v. Ward (0. C. A.) 257 F. 372, 377 ; Board of 
Com'rs of Atoka County v. Cypert, 65 Okl. 
168, 166 P. 19'5, 19'8. An act requiring the 

JUDIOIAL 

exercise of some judicial discretion, as dis
tinguished from a ministerial. act, which re
quires none. Ex parte Kellogg, 6 Vt. 510 ; 
Mills v. Brooklyn, 32 N. Y. 497; Reclamation 
Dist. v. Hamilton. 112 Cal. 600, 44 Pac. 1074 ; 
Perry v. Tynen, 22 Barb. (N. Y.) 140. A judi
cial act involves the exercise of judgment or 
discretion. But where the law enjoins a duty, 
prescribing and defining ' the time, manner, 
and occa'sion of its performance, with such 
certainty that nothing remains for judgment 
or discretion, the duty and act is each minis
terial. In re Courthouse of Okmulgee Coun
ty, 58 Ok!. 683, 161 P. 200, 201 ; Boynton v. 
Brown (Tex. Civ. App.) 164 S. W. 893, 89-;). 
The act of an administrative or ministerial 
officer does not become judicial simply be
cause it requires some discretion and judg
ment, but becomes judicial only when there 
is opportunity to be heard, and the produc
tion and weighing of evidence and a decision 
thereon. People ex reI. Argus Co. v. Hugo, 
101 Misc. 48, 168 N. Y. S. 25, 27 ; Sweeney v. 
Young, 82 N. H. 159, 131 A. 155, 157, 42 A. 
L. R. 7'57. The distinction between a judicial 
aud a legislative act is that the one deter
mines what the law is, and what the rights 
of parties are, with reference to transactions 
already had ; the other provides w�at the 
law shall be in future cases arising under 
it. Williams v. Oity of Norman, 85 Okl. 230, 
205 P. 144, 149 ; State v. Ramirez, 34 Idaho, 
1)123, 203 P. 279, 2082, 29 A. L. R. 29'7. 

. 

-J u dicial action. Action of a court upon a 
cause, by hearing it, and determining what 
shall be adjudged or decreed between the par
ties, and with which is the right of the case. 
Rhode Island v. Massachusetts, 12 Pet. 718, 
9 L. Ed. 1233 ; Kerosene Lamp Heater Co. v. 

Monitor Oil Stove Co., 41 Ohio St. 293. When 
an inferior officer 'or board is charged with 
a.n administrative act, the performance of 
which depends upon and requires the exist
ence or ascertainment of facts, the investiga
tion and determination of such facts is so
called judicial action. Austin v. Eddy, 41 S. 
D. 640, 172 N. W. 517, 518. 

-J udicial adm ission. See Admissions. 

-J udicial au th'ority. The power and authority 
appertaining to the office of a judge ; juris
diction ; the official right to hear and deter
mine questions in controversy. 

-J udicial business. Such as involves the ex· 
ercise of judicial power, or the application 
of the mind and authority of a court to some 
contested matter, or the conduct of judicial 
proceedings, as distinguished from such min
isterial and other acts, incident to the prog
ress of a cause, as may be performed by the 
parties, counsel, or officers of the court with
out application to the court or judge. See 
Heisen v. Smith, 138 Cal. 216, 71 Pac. 180, 

94 Am. St. Rep. 39 ;  Merchants' Nat. Bank v. 

Jaffray, 36 Neb. 218, 54 N. "V. 258, 19 L. R. A. 
316 ; State v. Oalifornia Min. 00., 13 Nev. 214. 
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-Judicial oircu it. As used in a state constitu
tion, a term referring to the subdivisiGns of 
the state to each Gf which Gne judge shall be 
a:ssigned to exercise therein the judicial pow
er conferred by the constitution upon circuit 
courts. State v. Butler, 70 Fla. 102, 69 So. 

. 771, 779. 
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Miss. 815, 11 South. 336 ; Com. T. Hoar, 121 
Mass. 377 ; Consolidated Flour Mills Co. v. 
Muegge, 127 Okl. 295, 260 P. 745, 75-2. 

-Judicial duty. Within the meaning of the 
Missouri CGnstitutiGn, such a duty as legiti
mately pertains ' to an officer in the depart
ment designated by the ConstitutiGn as judi
cial. State v. Kelly, 27 N. M. 412, 202 P. 524,  
529, 21 A.  L.  R.  15:6 ; State v. Hathaway, 115 
Mo. 36, 21 S. W. 1081. 

-Judicial com mittee of the  privy cou n cil.  In 
English law. A tri'bunal established in 1833, 
CGmpGsed of members of the privy council, be
ing judges or retired judges, which acts as the 
king's adviser in matters of law referred to -J udicial function. The exereise of the judi
it, and exercises a certain appellate jurisdic- cial faculty or office. The capacity to' act in the 
tion, though its power in this respect was cur- specific way which appertains to the judicial 
tailed ,by the judicature act of 1873. It con- power, as one of the pGwers of government. 
sists of the Lord Chancellor, the six Lords of ' The term is used to descri,be, generally those 
Appeal, if Prlvy Councillors, 'and such other modes of action which appertain to the ju
members of the Privy Council as have held diciary as a department of organized govern
any high judicial office in the United King- ment, and through and by means of which 
dom, India, or the CGlonies. It is tbe court it accomplishes its purposes and exercises its 
of final appeal from the ecclesiastical courts, pe<;uliar powers. See State v. Kelly, 27 N. 
from the courts of India, the cGlonies, domin- M. 412, 202 P. 524, 5-28, 21 A. L. R. 156 ; 
ions, etc., the Channel Islands and the Isle Suckow v. Board of Medical Examiners, 182 
of Man, administering all the different sys- Cal. 247, 187 P. 965, 9'66 ;  Lyon v. City of 
tems of law of the countries under its ap- Payette, 38 Idaho, 705, 224 P. 793, 794 ; Peo
pellate jurisdiction, and exercising a notable pIe v. Hersey, 69 Colo. 49'2, 196 P. 180, 181, 
influence Gn the tenor and course of law in 14 A. L. R. 631 ; State v. Railroad Com'rs 
SGme of those jurisdictions, especially Indian of Florida, 79 Fla. 526, 84·SG. 444, 445 ; Saus
law. kelonis v. Herting, 089 Conn. 298, 94 A. 368, 

-Ju dicial confession. In the law of evidence. 
A confession Gf guilt, made by a prisoner be
fore a magistrate, .or in court, in the due 
collrse of legal proceedings. 1 Greenl. Ev. § 
216 ; White v. State, 49 Ala. 348 ; U. S. v. Wil
liams, 28 Fed. Cas. 643 ; State v. Lamb, 28 
Mo. 218 ; Speer v. State, 4 Tex. App. 479. See 
the title Confession. FGr extraj'ltdi()ial con
fession, see, also, the title Extrajudicial. 

-J udicial convention.  An agreement entered 
into in consequence of an order of court ; as, 
for example, entering into a bond Gn taking 
out a writ of sequestration. Penniman v. Bar
rymore, 6 Mart. N. S. (La.) 494. 

-Judicial decision. An opinion or determina
tion of the judges in causes before them, par
ticularly in appellate CGurts. Le Blanc v. Il
linois Cent. R. Co., 73 Miss. 463, �9 South. 211. 

-Judioial dictu m .  A dictum made hy ,a court 
or judge in the course of a judicial decision Gr 
opllllOn. Com. v. Paine, 207 Pa. 45, '56 Atl. 
317. See Dictum. 

-Judicial d'istrict. One of the circuits or pre
cincts into which a state is commonly divided 
fGr judicial purposes, a CGurt of general orig
inal jurisdictiGn 'being usually provided in 
each of such districts, and the ,boundaries of 
the district marking the territorial limits of 
its authority ; or the district may include 
two or more counties, having separate and 
independent county cGurts, but in that case 
they are presided over by the same judge. 
See Ex parte Gardner, 22 Nev. 280, 39 Pac. 
570 ; Lindsley v. Coahoma CGunty Sup'rs, 69 

369 ; .AJpartment & HGtel Financing Corpora
tion v. Will, 69 Cal. App. 276, 231 P. 349, 350. 
While ordinarily a case or judicial contro
versy within the meaning of Const. art. 3, § 
2, results in a judgment requiring award Gf 
prGcess of execution to carry it into effect, 
such relief is not an indispensable adjunct 
to' the exercise of the "judicial function." 
Fidelity Nat. Bank & Trust Co. of Kansas 
City v. Swope, 274 U. S. 123, 47 S. Ot. 511, 
514, 71 L. Ed. 959. 

-J udicial l egislation. See judge-made law un
der the title Judge. 

-J udicial oath. See the title Oath: 

-J udicial office. A term used in 34 & 3'5 Viet. 
c. 91, to define qualificati9ns Gf additional 
members of the judicial committee of the 
Privy Council. . Judicial offices are those 
which relate to the administratiGn of justice ; 
WaldO' v. 'Vallace, 12 Ind. 569 ; and which 
'should he exercised by persons Gf sufficient 
skill and experience in the duties which ap
pertain to' them. A general term including 
courts of record and courts not of record. 

Buckley v. Holmes, 259 Pa. 176, 102 A. 497, 
500. . 

-Ju dhlial officer. A person in whom is vested 
authority to' decide causes or exercise powers 
appropriate to' a court. Settle v. Van Evrea , 
49 N. Y. 284 ; People v. Wells, 2 Cal. 203 ; 
Reid v. Hood, 2 Nott & McC. (S. C.) 170, 10 
Am. Dec. 582. A surrogate is a "judicial offi
cer." In re Spingarn's Estate, 00 Misc. 141, 
159 N. Y. S. 605, 608 ; Prendergast v. Cohalan, 
101 Misc. 712, 166 N. Y. S. 263, 264. A wGrk-
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. men's compensation commissioner has been 
held not to be a "judicial officer" ; Appeal of 
Hotel Bond Co., 89 Conn. 143, 93 A. 245, 248 ; 
while a prosecuting attorney, invested with 
important discretionary power in a motion 
for a nolle prosequi, and whose removal the 
Constitution guards against as it does against 
the removal of a judge, has ibeen held to he 
a "judicial officer," State v. Ellis, 184 Ind. 
307, 112 N. E. 98, 100 ; ibut see, contra, as to 
a solicitor, State v. Crowder, 193 N. C. 130, 
136 S. E. 337, 338. Notaries, in taking deposi
tions, act judicially and as "judicial officers." 
Ex parte Noell (.Mo. App.) 293 S. W. 488, 491. 

-J Udicial power. The authority vested in 
courts and judges, as distinguished from the 
executive and legislative power. Gilbert v. 
Priest, 65 Barb. (N. Y.) 448 ; In re Walker, OS 
App. Div. 196, 74 N. Y. Supp. 94 ;  State v. 
Denny, 118 Ind. 3812, 21' N. E. 252, 4 I�. R. A. 
79 ; U. S. v. Kendall, 26 Fed. Cas. 753. The 
pOlWer of a court to decide and pronounce a 
judgment and carry it into effect between 
persons and parties who bring a case before 
it for decision. Miller, Const. U. S. 314 ; 
Stuart v. Norviel, 26 Ariz. 493, 266 P. 908, 
909 ; Shea v. North-Butte Mining Co., 55 
Mont. 522, 179 P. 499, 500 ; State v. Cox, 87 
Ohio St. 313, 101 N. E. 135, 137. The power 
that adjudicates upon the rightS' of persons 
or property, and to that end declares, con
strues, and applies the law. In re Hunstiger, 
130 Minn. 474, 153 N. W. 869; 870 ; Hutchins 
v. City of Des Moines, 157 N. W. 881 ; Stolle 
v. Mitchell, 309 Ill. 341, 141 N. E. 136, 13'7 ; 
People v. Hawkinson, 324 Ill. 285, 155 N. E. 
318, 3119 ;  Mitchell .v. Lowden, 288 Ill. 327, 123 
N. E. 566, 572. The power to hear, consider, 
and determine controversies between rival 
litigants as to their personal or property 
rights, and must be regularly invoked at the 
instigation of one of the litigants . .  State v. 
Mohler, 98 Kan. 465, 158 P. 408, 410 ; Illinois 
Cent. R. Co. v. Dodd, 105 Miss. 23, 61 So. 743, 
49 L. R. A. (N. S.) 565 ;  Devine v. Brunswick
Balke-Collender Co., 270 Ill. 504, 110' N. E. 
780, 782, Ann. Cas. 1917B, 887. .A. power in
volving exercise of judgment and discretion 
in determination of questions of right in spe
cific cases affecting interests of person or 
property, as distinguished from ministerial 
power involving no discretion. .stanton v. 
State Tax CommiSSion, 114 Ohio St. 658, 151 
N. E. 760, 764 ; Ward v. Board of Com'rs of 
Okfuskee County, 114 Okl. 246, 246 P. 376, 
378. It is the settled law in this country that 
the judicial power extends to and includes 
the determination of the constitutionality 
and validity of legislative acts in cases com
ing before the courts ; Cohen v. Virginia, 6 
Wheat. 264, 5 L. Ed. 257 ; Marbury v. Madi
son, 1 Cranch, 137, 2 L. Ed. 60 ; although 
the propriety of this conclusion is still some
times �hallenged. 

-J udicial p roceeding. A general term for pro
ceedings relating to, practiced in, or proceed-

J'UDICIAL 

ing from, a court of justice ; or the course 
prescribed to be taken in various cases for the 
determination of a controversy or for legal 
redress or relief. See Hereford v. People, 
197 Ill. 222, 64 N. E. 310 ; Martin v. Simpkins, 
20 Colo. 438, 38 Pac. 1092 ; Mullen v. Reed, 
64 Conn. 240, Q9 AU. 478, 24 L. R. A. 664, 42 
Am. St. Rep. 174 ; Aldrich v. Kinney, 4 Conn. 
386, 10 Am. Dec. 151. A proceeding in a le
gally constituted court. Garrett v. State, 18 
Ga. App. 3'60, 89 S. E. 380. ' .A.  proceeding 
wherein there are parties, who have oppor
tunity to be heard, and wherein the tribunal 
proceeds either to a determination of facts up
on evidence or of law upon proved or conceded 
facts. Mitchel v. Cropsey, 177 App. Div. 663, 
164 N. Y. S. 336, 339. Any proceeding for the 
purpose of obtaining such remedy as the law 
allows ; and, when a court is authorized to 
hear and determine a question of fact or a 
mixed question of law or fact upon the evi
dence to be produced before it and to render 
a decision affecting the material rights of one 
or more persons, such proceeding is "judicial." 
Treloar v. Harris, 66 Ind. App. 59, 117 N. E. 
975, 978. 

-J udicial question.  One proper for the deter
mination of a court of justice, as distinguish
ed from such questions as belong to the deci
sion of the legislative or executive depart
ments of government and with which the 
courts will not interfere, .called "political" or 
"legislative" questions. See Patton v. Chat
tanooga, 108 Tenn. 197, 65 S. 'V. 414. 

-Judicial rem edy. Such as is administered by 
the courts of justice, or by judicial officers 
empowered for that purpose by the constitu
tion and laws of the state. Code Civ. Proc. 
Cal. § 20 ; Code eiv. Proc. Mont. 1895, § 3469 
(Rev. Codes 1921, § 8995). 

-J udicial separation. A separation of man 
and wife by decree of court, less complete 
than an absolute divorce ; otherwise called a 
"limited divorce." 

-J udioial statistics. In English law. Statis
tics, published by authority, of the civil and 
criminal business of the United Kingdom, and 
matters appertaining thereto. Annual re
ports are published separately for England 
and 'Yales, for Ireland, and for Scotland. 

-Quasi judicial. A term applied to the action, 
discretion, etc., of public administrative offi
cers, who are required to investigate facts, or 
ascertain the existence of facts, and d�a w con
clusions from them, as a basis for their offi
cial action, and to exercise discretion of a 
judicial nature. See Bair v. Struck, 29 Mont. 
45, 74 Pac. 69, 63 I�. R. A. 481 ; Mitchell v. 

Clay County, 69 Neb. 779, 96 N. W. 678 ; De 
Weese v. Smith (C. C.) 97 Fed. 317 ; Oakman 
v. City of Eveleth, 163 Minn. 100, 203 N. W. 
514, 517 ; Hoyt v. Hughes County, 32 S. D. 
117, 142 N. W. 471, 473 ; State v. Ross, 81 
Wyo. 500, 22S P. 636, 641 ; Ex parte Bentine, 
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181 Wis. 571), 196 N. W. 213, 215 ; Hipp v. 
Farrell, 169 N. C. 561, 86 S. E. 570, 573 ; 
Board of Com'rs of Atoka County v. Cy;pert, 
65 Oklo 168, 166 P. 195, 198 ; McCollough v. 
Scott, 182 N. O. 865, 109 S. E. 789, 794 ; In 
re Courthouse of Okmulgee County, 58 Oklo 
683, 161 P. 200, 201. 

As to judicial "Day," "Deposit," "Discre
tion," "Documents," "Evidence," "Factor," 
"Mortgage," "Notice," "Process," "Sales," 
"Sequestration," and "Writs," see those ti
tles. 

J U D I C I A RY, adj. Pertaining or relating to 
the courts of justice, to the judicial depart
ment of government, or to the administration 
of justice. 
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J UD I C I UM CAPI TALE. In old English law. 
Judgment Qf death ; capital judgment. Fleta, 
lib. 1, C. 39, § 2. Called, also, "judicium 'Vitro 
amiss-ionis," judgment of loss Qf life. Id. lib. 
2, c. 1, § 5. 

J UD I C I UM D E I .  In old English and Euro
pean law. The judgment of God ; otherwise 
called "divtnum judioium," the "divine judg
ment." A term. particularly applied to the 
ordeals by fire or hot iron and water, and also 
to the trials by the cross, the eucharist, and 
the corsned, and the dueUum or trial by bat
tle, (q. v.,) it being supposed that the inter
position of heaven was directly manifest, in 
these cases, in behalf of the innocent. Spel
man ; Burrill. 

J U D I C I ARY, n. That branch of government J udici u m  est quasi j uris> dlictum.  Judgment is, invested with the judicial power ; the sys- as it were, a deelaratiQn of law. 
tem of courts in a country ; the body of judg-
es ; the bench. 

J U D I C I ARY ACT. The name commonly giv
en to the act of congress of September 24, 
1789, (1 st. at Large, 73,) by which the sys
tem of federal courts was organized, and their 
powers and jurisdiction defined. 

J udici u m  J;lon  debet esse i I Iusoriu m ;  s.u u m  ef
fectu m habere debet. A judgment ought not 
to be illusory ; it ought to have its proper ef
fect. 2 Inst. 341. 

J U D I C I U M PAR I UM. In old English law. 
Judgment of the peers ; judgment of one's 

Judioiis posterioribus fides est adhibenda. peers ; trial by jury. Magna Charta, c. 29. 

Faith or credit is to be given to the later judg
ments. 13 Coke, 14. 

JUdici u m  redditur in i nvitum. Co. Litt. 248b. 
Judgment is given against Qne, whether he 

J U D I C I O  S I ST I .  Lat. A caution, or seeuri- will or not. 
ty, given in Scotch courts for the defendant 
to abide judgment within the jurisdiction. 
Stim. Law Gloss. 

Judicis est in p ronuntiando sequi regulam, ex
ceptione  non probata. The judge in his deci

Judliciu m  (semper) p ro veritate accipitur. A 
judgment is always taken for truth, [that is, 
as long as it stands in force it cannot be con
tradicted.] 2 Inst. 380 ; Co. Litt. 390" 1680,. 

sion ought to follow the rule, when the ex- J U G. In old English law. A watery place. 
ception is not proved. Domesday ; Cowell. 

J udicis  est judioare seoundum allegata et p ro
bata. Dyer, 12. It is  the duty of a judge 
to decide according to facts alleged and 
proved. 

Judiois est jus dicere, non dare. It is the prov
ince of a judge to declare the law, not to give 
it. Lofft, Append. 42. 

J UG E. In French law. A judge. 

J U G E  D£ PA I X. An inferior judicial func
tionary, appointed to decide summarily con
troversies of minor importance, especially 
such as turn mainly on questions of fact. He 
has also the functions of a police magistrate. 
Ferriere. 

Judiois offici u m  est opus diei in die s>uo per- J UG E  0" 1 NST RU CTI ON.  See Instruction. 
fieere. It is the duty of a judge to finish the 
work of each day within that day. Dyer, 12. J U GE R U M .  An acre. Co. Litt . . 5b. As much 

Judicis offici u m  est ut  res, ita ,tem pora rerum,  
qurerere. I t  is the duty o f  a judge to inquire 
into the times of things, as well as into things 
themselves. Co. Litt. 171. 

. 

J U D I C I UM. Lat. Judicial authority or ju
risdiction ; a court or tribunal ; a judicial 
hearing or other proceeding ; a verdict or 
judgment ; . a proceeding before a judex or 
judge. State v. Whitford, 54 Wis. 150, 11 N. 
W. 424. 

Judicium a no·n suo judice datu m nullius est 

as a yoke (jugum) of oxen could plow in one 
day. 

J U G U LATO R. In: old records. A cutthroat 
or murderer. Cowell. 

J UG U M .  Lat. In the civil law. A yoke ; a 
measure of land ; as much land as a yoke of 
oxen could plow in a day. Nov., 17, c. 8. 

J U GUM TERRJE. In old English law. A 
yoke of land ; half a plow-land. Domesday ; 
Co. Litt. 50, ; Cowell. 

momenti. 10 Coke, 7-0.', A judgment given by JUl e I O. In Spanish law� A trial or suit. 
one 'who is not the proper. judge i& of no force. White, New Recop. b. 8" tit. 4, c. 1. 
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J U I C I O  DE .APEO. The decree of a compe-
. tent tribunal directing the determining and 

marking the boundaries of lands or estates. 

J U I C I O  DE CONCURSO DE AC REEDORES. 

The judgment granted for a debtor who has 
various creditors, or for such creditors, to the 
effect that their claims be satisfied accord
ing to their respective form and rank, when 
the debtor's estate is not sufficient to dis
charge . them all in full. Escriche. 

J UM ENT. In . old Scotch law. An ox used 
for tillage. 1 Pitc. Crim. Tr. pt. 2, .p. 89. 

J U M E NTA. In the civil law. Beasts of bur
den ; animals used for carrying burdens. 
This word did not include "oxen." Dig. 32, 

65, 5. 

J U M P  BA I L. To abscond, withdraw, or se
crete one's self, in violation of the obligation 
of a bail-bond. The expression is colloquia.!, 
'and is applied only to the act of the princi
paL 

JUBA PBJEDIORUK 

v. Baskowitz, 201 S. W. 870, 878, 273 Mo. 543 ; 
People v. Riverside Scrap Iron & Metal Co., 
168 N. W. 424, 202 Mich. 469 ; Smolen sky v. 
City of Chicago, 118 N. E. 410, 411, 282 Ill. 
131 ; State v. Shapiro, 101 A. 703, 706, 131 
Md. 168, Ann. Cas. 1918E, 196 ; Peisner v. 
City of Ohicaga, 149 N. E. 18, 19, 318 Ill. 131. 

J U N K-SHOP. A shop where old cordage and 
ships' tackle, old iron, rags, bottles, paper, 
etc., are kept and sold. A place where odds 
and ends are purchased and sold. Charleston 
City Council v. Goldsmith, 12 Rich. Law (S. 
C.) 470. 
J U NTA, or J UNTO. A select council for tak
ing cognizance of affairs of great consequence 
requiring secrecy ; a cabal or faction. ' This 
was a popular nickname applied �to the Whig 
ministry in England, between 1693-1696. 
They clung to each other for mutual protec
tion against the attacks of the so-called "Re
actionist Stuart Party." 

J U RA. Lat. Plural of "jus." Rights ; laws. 
1 Bl. Comm. 123; See Jus. 

J U NCA R I A. In old English law. The soil J ura ecclesiastiea l im ltata sunt Infra l imit .. 
where rushes grow. Co. Litt. 5a ; Cowell. separatos. Ecclesiastical laws are limited 
Ju nota juvant. United they aid. A portion within separate bounds. 3 BuIst. 53. 

of the maxim, "Q'lUE non valeant singula june- Jura eodem m odo destituu ntur quo oonatitnn
ta jttoont," (q. v.,) frequently cited. 3 Man. tur. Laws are abrogated by the same means 
& G. 99. [authority] by which they are made. Broom, 
J U NGERE D U E LLU M.. In old English law. Max. 878. 
To join the duell'Wm; to engage in the com, J U RA F I SCA LIA. In English law. Fiscal 
bat. Fleta, lib. 1, c. 21, § 10. rights ; rights of the exchequer. 3 Bl. Comm. 

J U N I O R. Younger. This has been held to 
be no part of a man's name,. but an addition 
by use, and a convenient distinction between 
a father and son of the same name. Cobb v. 
Lucas, 15 Pick. (Mass.) 9 ;  People v. Collins, 
7 Johns. (N. Y.) 552 ; Padgett v. Lawrence, 
10 Paige (N. Y.) 177, 40 Am. Dec. 232 ; Pren
tiss v. Blake, 34 Vt. 460 ; Maxwell v. State" 
65 So. 732, 734, 11 Ala. App. 53. 

As to junior "Barrister," "Counsel," "Cred
itor," "Execution," "Judgment," and "Writ," 
see those tl tIes. 

45. 
J U RA I N  RE. In the civil law. Rights in 
a thing ; rights which, being separated fr(JJn 
the dominium, or right of property, exist in
dependently of it, and are enjoyed by some 
other person than him who ha.s the aominium. 
Mackeld. Rom. ,Law, § 237. 

J U RA MAJESTAT I S. Rights of sovereignty 
or majesty ; a . term used in the civil law to • 

designate certain rights which belong to each 
and every sovereignty and which are deemed 
essential to its existence. Gilmer v. Lime 
Point, 18 Cal. 250. 

J U RA M I XTI DOM I N I I .  In old English law. 
Rights of mixed dominion. The king's right 
or power of jurisdiction was so termed. Hale, 
Anal. § 6. 

'J U N I O R  R I G HT. A custom prevalent in 
smne parts of England (also at some places 
on the continent) by which an estate descend
ed to the youngest son in preference to his 
older brotheri ; the same as "Borough-Eng
lish." 

Jura natu rm sunt 1m 11'1 utabilla. The laws of 
J U N I PE R US SA B I NA. In medical jurispru- nature are unchangeable. Branch, Prine. 
dence. This plant is commonly called "savin." 

J U N K. Worn out and discarded material in 
. general that may be turned to some use ; es

pecially old rope, chain, iron, copper, parts of 
machinery and bottles gathered or bought 
up by tradesmen called junk dealers ; hence 
rubbish of any kind ; odds and ends. Mel
Jlick v. City of Atlanta, 94 S. E. 1015, 1016, 
147 Ga. 525 ; City of Shreveport v. Schultz, 
98 So. 411, 412, 154 La. 899 ; City of St. Louis 

J U RA PERSO NARUM.'  Rights of persons ; 
the rights of persons. Rights which concern 
and are annexed to the persons of men. 1 
Bl. Comm. 122. 

. 

J U RA PRI£ D I O RUM. In the civil law. The 
rights of estates. Dig. 50, 16, 86. 

Jura p ublica anteferenda privatis. Public 
rights are to be preferred to private. Co. Litt. 
130a. Applied to protections. 
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Jura publica ex privato [privatis] pro miscue J U RAM ENTUM CORPORALIS. A corporal 
decidi non  debent. Public rights ought not oath. See Oath. 
to be decided promiscuously with private. 
Co. Litt. 130a, 181b. Juramentu m est indivisibile; et non est admit

tendum in parte verum et in p'arte falsum .  An 
J U RA REGALI A. In English law. Royal oath is indivisible ; it is not to be held partly 
rights or privileges. 1 BI. Comm. 117, 119 ; true and partly false. 4 lnst. 274. 
3 BI. Comm. 44. 

J U RA R E G I A. In English law. Royal 
rights ; ,  the , prerogatives of the crown. 
Crabb, Com. Law, 174. 

J u ra regis special ia non conceduntur per gen
eralia verba. The special rights of the king 
are not gra.nted by general words. J enk. 
Cent . .  p . . 103. 

J U RA RERUM.  Rights of things ; the rights 
of things ; rights which a man may acquire 
over external objects or things, unconnect
ed with his person. 1 BI. Comm. 122 ; 2 BI. 
Comm. 1. 

Jura sangu in is nu llO' jure civili dirimi  possunt. 
The right of blood and kindred' cannot be de
stroyed by any civil law. Dig. 50, 17, 9 ;  Bac. 
Max. reg. 11 ; Broom, Max. t)33 ; Jackson v. 
Phillips, 14 Allen (Mass.) 562. 

J U RAMENTUM I N  L I T E M .  In the civil law. 
An assessment oath ; an oath, taken by the 
plaintiff in an action, that the extent of the 
damages he has suffered, estimated in money, 
amounts .to a certain sum, which oath, in cer
tain cases, is accepted in lieu of other proof. 
Mackeld. Rom. Law, § 376. 

J U RAMENTUM J U D I C I ALE. In the civil 
law. An oath which the judge, of his own 
accord, defers to either of the parties. It 
is of two kinds : First, that which the judge 
defers for the decision of the cause, and which 
is understood by the general name "jura
mentum judiciale," and is sometimes called 
"suppletory oath," juramentum suppletorium ; 
8eoond, that which the judge defers in order 
to fix and determine the amount of the con
demnation which he ought to pronounce, and 
which is called "juramentum in Utem." Poth. 
ObI. p. 4, c. 3, § 3, art. 3. 

J U RA SUM M I  I M PER I I . Rights of supreme 
J U RA M E N'TU M  N EC ESSARI U M. In RomAn dominion ; rights of sovereignty. 1 BI. 

Comm. 49 ; 1 Kent, Comm. 211. 

J U RAL. I. Pertaining to natural or positive 
right, or to the doctrines of rights and obli
gations ; as "jural relations." 

2. Of or pertaining te jurisprudence ; ju
ristic ; juridical. 

3. Recognized or sanctioned by positive 
law ; embraced within, or covered by, the 
rules and enactments of positive law. Thus, 
the "jural sphere" is to be distinguished from 
the "moral sphere ;" the latter denoting the 
whole scope or range of ethics or the science 
of conduct, the former embracing only such 

. portions of the same as have been made the 
Subject of legal sanction or recognition. 

4. Founded in law ; organized upOn the ba
sis of a fundamental law, and existing for the 
recognition and protection of rights. Thus, 
the term "jural society" is used as the syno
nym of "state" or "organiz� political com
munity." 

J URAM ENTIE CORPORALES. 
poral oaths, q. 'V. 

Lat. Cor-

J U RAMENTUM.  Lat. In the civil law. An 
oath. 

J URAME N T U M  CALUM N I IE. In the civil 
and canon law. The ' oath of calumny. An 
oath imposed upon both parties to a suit, as 
a preliminary to its trial, to the effect that 
they are not influenced by malice or any sin
ister motives in prosecuting or defending the 
same, but by a belief in , the justice of their 
ClfuSe. It was also required of the attorneys 
and proctors. 

law. A compulsory oath. A disclosure un
der oath, which the prretor compelled one 
of the parties to a suit to make, when the 
other, applying for such :ilJa appeal, agreed 
to abide by what his adversary should swear. 
1 Whart. Ev. § 458 ; Dig. 12, 2, 5, 2. 

J U RAMENTUM V O LUNTAR I U M.  In Ro
man law. A voluntary oath. A species of 
appeal to conscience, by which one of the par
ties to a suit, instead of proving his case, of
fered to abide by what his adversary should 
answer under oath. 1 Whart. Ev. § 458 ; Dig. 
12, 2, 34, 6. 

J U RARE. Lat. To swear ; to take an oath. 

J u!rare est Deu m  in testem vocare, et est 
actus divin i  cultus.. 3 lnst. 165. To swear 
is to call God to witness, and is an act of re- · 
ligion. 

J U RAT. The clause written at the foot of 
an affidavit, stating when, where, and before 
whom such affidavit was sworn. See U. S.  
v. McDermott, 140 U. S. 151, 11 Sup. Ct. 746, 
35 L. ,Ed. 391 ; U. S. v. Julian, 162 U. S. 324, 
16 Sup. Ct. 801, 40 L. Ed. 984 ; Lutz v. Kin
ney, 23 Nev. 279, 46 Pac. 257. 

J U RATA. In old English law. A jury of 
twelve men sworn. Especially, a jury of the 
common law, as distinguished from the a-8-
8isa. 

The jury cIa use in a n.i8i priu8 record, so' 
called from the emphatic words of the old 
forms : "Jurat a ponitur in. re8peotum," the' 
jury is put in respite. Townsh. Pl 487. 

Also a jurat, (which see.) 
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J U RATI ON. The act of swearing ; the ad- ad in the king's court before any one has been 
ministration of an oath. attainted of the fact. 2 lnst. 183. 

Jurato cred·itur in Judicio. He who makes oath , J U R I D I CAL. Relating to administration of 
is to be believed in judgment. 3 !nst. 79. justice, or office of a judge. 

Regular ; done in conformity to the laws 
J U RATO R. A juror ; a co�purgator, (q. 1).). of the country and the practice which is there 

J u ratores deben t  esse vicini,  sufficientes, et 
minus suspecti. Jurors ought to be neighbors 
of sufficient estate, and free from suspicion. 
Jenk. Cent. 141. 

Jurato'res sunt  j udices facti. Jenk. Cent. 61. 
Juries are the judges of fact. 

J U RATORY CAUTI ON.  In Scotch law. A 
description of caution (security) sometimes of
fered in a suspension or advocation where the 
complainer is not in circumstances to offer 
any better. Bell. 

J URATS. In English law. Officers in the 
nature of aldermen, sworn for the govern
ment of many corporations. The twelve as
sistants of the bailiff in Jersey are called 
"jurats." 

J U RE. Lat. By right ; in right ; by the law. 

observed. 

J U R I D I C US. Lat. Relating to the courts or 
to the administration of justice ; juridical ; 
lawful. Dies juridicus, a lawful day for the 
transaction of business in court ; a day on 
which the courts are open. 

J URIS. Lat. Qf right ; of law. 

J u ri s  affectus  in ex&cutio'n e  consistit. The ef
feet of the law consists in the execution. Co. 
Litt. 289b. 

J U R I S  ET DE J U R'E. Of law and of right. 
A presumption juris et de jure, or an irrebut
table presumption, is one which the law will 
not suffer to be rebutted by any counte1."-evi
dence, but establishes as conclusive ; while 
a presumption juris tantum is one which holds 
good in the absence of evidence to the con
trary, but may be rebutted. 

J U RE B E L L I .  By the right or law of war. 
1 Kent, Comm. 126 ; 1 C. Rob. Adm. 289. J U R I S  ET SE I S I NfE CONJ UNCTI O.  The 

union of seisin or possession and the right of 
J U RE C I V I L I .  By the civil law. Inst. 1, 3, possession, forming a complete title. 2 BI. 
4 ;  1 Bl. Comm. 423. Comm. 199, 311. 

J U RE CORO NfE. In right of the crown. J u ris ignorantia e,st oum jus nostrum ignoram us. 
It is ignorance of the law when we do not 

J U RE D I V I NO.  By divine right. 1 Bl. know our own rights. Haven v. Foster, 9 
Comm. 191. Pick. (Mass.) 130, 19 Am. Dec. 353. 

J URE ECCLESlfE. In right of the church. J URI S POS I T I V I . Of positive law ; a regu-
1 Bl. Comm. 401. lation or requirement of positive law, as dis

J U RE E M PHYT E UT I CO. By the right or tinguished from natural or divine law. 1 Bl. 

law of emphyteu8is. 3 Bl. Comm. 232. See Comm. 439 ; 2 Steph. Comm. 286. 

Emphyteusis. 

J U RE GENTI  U M .  By the law of nations. 
Inst. 1, 3, 4 ;  1 Bl. Comm. 423. 

J Ure naturre requ u m  est neminem cum alterius 
detrimento o.t i nju ria. fieri locu pletio'rem .  By 
the law of nature it is not just that any one 
should be enriched, by the detriment or in
jury of another. Dig. 50, 17, 206. 

J UR E  P RO P I NQU I TAT IS. By right of pro
pinquity or nearness. 2 Crabb, Real Prop. p. 
1019, § 2398. 

J u ris  prrece'pta sunt hree: Honeste vive·re ; 
alterum non lredere,; suum ouique tribuere. 
These are the precepts of the law : To live 
honorably ; to hurt nobody ; to render to ev
ery one his due. lnst. 1, 1, 3 ;  1 Bl. Comm. 
40. 

J U R I S  PR I VAT I .  Of private right ; subjects 
of private property. Hale, Anal. § 23. 

J U RIS P U BL I C I .  Of common right ; of com
mon or public use ; such things as, at least 
in their own use, are common to all the king's 
subjects ;  as common highways, common 
bridges, common rivers, and common ports. 
Hale, Anal. § 23. 

J URE REPRESENTAT I ON I S. By right of 
representation ; in the right of another per
son. 2 Bl. Comm. 224, 517 ; 2 Crabb, Real 
Prop. p. 1019, § 2398. J U R I S  UTRUM. In English law. An abol-

ished writ which lay for the parson of a 
J U RE UXO R I S. In right of a wife. 3 Bl. church whose predecessor had alienated the 
Comm. 210. 

-
lands and tenements thereof. Fitzh. Nat. 

J u ri non est consonum q uod al iquis accessorius 
Brev. 48. 

in ouria regis convincatur antequam aliqui& de J U RISCONSULT. A jurist ; a person skill
facto fuerit attinctus. It is not consonant to ed in the science of law, particularly of inter
justice that any aecessary should be convict- national or public law. 
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J U RI SCO NSU LTUS. Lat. In Roman law. 
An expert in juridical science ; a person thor
ougbly yersed in the laws, who was habitual
ly resorted to, for information and advice, 
both by private persons as his clients, and al
so by the magistrates, advocates, and others 
employed in administering justice. 

I 

Jurisdietio est potestas de publ ico i ntroducta, 
cu m necessitate juris dioolldi. Jurisdiction is a 
power introduced for the public good, on ac
count of the necessity of dispensing justi.ce. 
10 Coke, 73a. 

J U RI SD I CT I O N .  The power and authority 
constitutionally conferred upon (or constitu
tionally recognized as existing in) a court or 
judge to pronounce the sentence of the law, 
or to award the remedies provided by law, up
on a state of facts, proyed or admitted, re
ferred to the tribunal for decision, and au
thorized by law to be the subject of investiga
tion or action by that tribunal, and in favor of 
or against persons (or a res) who present 
themselves, or who are brought, before the 
court in some manner sanctioned by law as 
proper and sufficient. 1 Black, Judgm. § 215. 
And see Nenno v. Railroad Co., 105 Mo., App. 
540, 80 S. W. 24 ; Ingram v. Fuson, 118 Ky. 
882, 82 S. W. 006 ;  Tod v. Orisman, 123 Iowa, 
693, 00 N. W. 686 ;  Harrigan v. Gilchrist, 121 
Wis. 127, 99 N. W. 900 ; Wightman v. Karsner, 
20 Ala. 451 ; Reynolds v. Stockton, 140 U. S. 
254, 11 S. Ct. 773, 35 L. Ed. 464 ; , Templeton 
v. Ferguson, 89 Tex. 47, 33 S. W. 329 ;  Succes
sion of Weigel, 17 La. Ann. 70. 

Oognizance ; capacity to determine the 
merits of a dispute or controversy and to 
grant the relief asked for. Kardo Co. v. Ad
ams (0. C. A.) 231 F. 950, 955. 

Jurisdiction is a power constitutionally con
ferred upon a judge or magistrate to take cog
nizance of and determine causes aecording to 
law, and to carry his sentence into execution. 
U. S. v. Arredondo, 6 Pet. 691, 8 L. Ed. 547 ; 
Yates v. Lansing, 9 Johns. (N. Y.) 413, 6 Am. 
Dec. 290 ; Johnson v. Jones, 2> Neh. 135. 

The authority of a court as distinguished from the 
other d�partments ; judicial power considered with 
reference to its scope and extent as respects the 
questions and persons subject to it ; power given 
by law to hear and decide controversies. Abbott. 

Jurisdiction is the power to hear and determine 
the SUbject-matter in controversy between parties 
to the suit ; to adjudicate or exercise any judicial 
power over them. Rhode Island v. Massachusetts, 
12 Pet. 657, 717, 9 L. Ed. 1233. 

Jurisdiction is the power to hear and determine 
a cause ; the authority by which judicial officers 
take cognizance of and decide causes. Brownsville 
v. Basse, 43 Tex. 440. 

Appellate Jurisdiotion 

The power and antb,ority to take eognizance 
of a cause and proceed to its determination, 
not in its initial stages, but only after it has 
been finally decided by an inferior court, i. e., 
the power 'ef review and determination on ,ap-
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peal, writ of error, eertiorari, or other similar 
process. 

Concurrent J urisd ict ion 
The jurisdiction of several different tri

bunals, each authorized to deal with the same 
subject-matter at the choice of the suitor. ' 
State v. Sinnott, 89 Me. 41, 35 A. 1007 ; Rogers 
v. Bonnett, 2 Okl. 553, 37 P. 1078 ; Hercules 
Iron Works v. Rftilroad Co., 141 Ill. 491, 30 N. 
ID. 1050 ; In re Nichols' Will, 64 Okl. 241, 166 
P. 1087, 1090 ; Oashman v. Vickers, 69 Mont. 
516, 223 P. 897, 898. 

Contentio,us Jurisdiction  

I n  English eccle'siastical law. That branch 
of the jurisdiction of the ecclesiastical courts 
which is exercised upon adversary or conten
tious (opposed, litigated) proceedings. 

Co�ordinate Jurisdictien 

That which is possessed by courts of equal 
rank, degree, or authority, equally competent , 
to deal with the matter in question, whether 
belonging to the same or different systems ; 
concurrent jurisdiction. 

Cri m inal Jurisdiction 

That which exists for the trial and punish
ment of criminal offenses ; the authority by 
which judicial officers take cognizance of and 
decide criminal cases. Ellison v. State, 125 
Ind. 492, 24 N. E. 739 ; In re Oity of Buffalo, 
139 N. Y. 422, 34 N. E. 1103. 

Equity J urisdiction 

In a general sense, the jurisdiction belong
ing to a court of equity, but more particularly 
the aggregate of those cases, controversies, 
and occasions which form proper subjects for 
the exercise of the powers of a chancery court. 
See Anderson v. Oarr, 65 Hun, 179, 19 N. Y. 
S. Q92 ; People v. McKane, 78 Hun, 154, 28 N. 
Y. S. 981. 

ForeiliR Jurisdiction 

Any jurisdiction foreign to that of the 
forum. Also the exercise by a state or nation 
of jurisdiction beyond its own territory, the 
right being acquired by treaty or otherwise. 

General Jurisdiction 

Such as extends to all controversies that 
may be brought before a court within the le
gal bounds of rights and remedies ; as op
posed to 8peci(L� or limited jurisdiction, which 
covers only a particular class of cases, or 
cases wher� the amount in controversy is be
low a preseribed sum, or; which is subject to 
specific exceptions. The terms "general" and 
"special," applied to jurisdiction, indicate the 
difference between a legal authority extend
ing to the whole of a particular subject and 
one limited to a part ; and, when applied to 
the terms of court, the occasion upon which 
these powers can be respectIvely exereised. 
Grade' v. Freeland, 1 N. Y. 232. 
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Limited J urisdiction that he has no remedy, or not a complete 
This term is ambiguous, and the books remedy, without the ,assistance of a court of 

sometimes use it without due precision. It equity, is called the "jurisdiction clause." 
is sometimes carelessly employed instead of Mitf. Eg. PI. 43. 
"special." The true distinction between J U R I SD I CT I O NAL. Pertaining or relating 
courts is between such as possess a general to jurisdiction ; conferring · jurisdiction ; 
and such as have only a special jurisdiction showing or disclosing jurisdiction ; defining 
for a particular purpose, or are clothed with or limiting jurisdiction ; essential to juris
special powers for the performance. Obert v. diction. 
Hammel, 18 N. J. Law, 73. 

Orig inal Jurisdiction 

Jurisdiction in the first instance ; jurisdic
tion to take cognizance of a cause at its in
ception, try it, and pass judgment upon the 
law and facts. Distinguished from appellate 
jurisdiction. 

Probate Jurisdiction 

Such jurisdiction as ordinarily pertains to 
probate, orphans', or surrogates' courts, in
cluding the establishment of wills, the admin
istration of estates, the supervising of the 
guardianship of infants, the allotment of dow
er, etc. See Richardson v. Green, 61 F. 423, 9 
C. C. A. 565 ; Chadwick v. Chadwick, 6 Mont. 
566, 13 P. 385. 

Speoial J urisdiction 

A court authorized to take co.gnizance of 
only some few kinds of causes or proceedings 
expressly designated by statute is called a 
"court of special jurisdiction." 

Su m mary Jurisdiction 

The jurisdiction of a court to give a judg
ment or make an order itself forthwith ; e. g., 
to commit to prison for contempt ; to punish 

. malpractice in a solicitor ; or, in the case of 
justices of the peace, a jurisdiction to convict 
an offender themselves instead of committing 
him for trial by a jury. Wharton. 

Territorial J urisdiction 

Jurisdiction considered as limited to cases 
arising or persons residing within a defined 
territory, as, a county, a judicial district, etc. 
The authority of any court is limited by the 
boundaries tb,us fixed. See Phillips v. Thralls, 
26 Kan. 781. 

Voluntary Jurisdiction 

In English law. A jurisdiction exercised by 
certain ecclesiastical courts, in matters where 
there is no opposition. 3 Bl. Comm. 66. The 
opposite of contentious jurisdiction, (q. v.) In 
Scotch law. One exercised in matters admit
ting of no OPPOSition or question, and there
fore cognizable by any judge, and in any place, 
and on any lawful day. Bell. 

Jurisdiction Clause 

In equity practice. That part of a bill which 
is intended to give jurisdiction of the suit to 
the court, by a gen'eral averment that the 
acts complained of are contrary to equity, and 
tend to the injury of the complainant, and 

-Ju.risdictional facts. See Fact. 

J U R ISI N C EPTO R. Lat. A student of the 
civil law. 

J U R I SP E R I TU S. Lat. Skilled or learned in 
the law. 

J U R I SPRU D ENCE. The philosophy of law, 
or the science which treats of the principles 
of positive law and legal relations. 

"The term is wrongly applied to actual systems 
of law, or to current views of law, or to suggestions 
for its amendment, but is the name of a science. 
This science is a formal, or analytical, rather than 
a material, one. It is the science of actual or posi
tive law. It is wrongly divided into 'general' and 
'particular,' or into 'philosophical' and 'historical.' 
It may therefore be defined as the formal science 
of positive law." Holi. Jur. 12. 

In the proper sense of the word, "jurisprudence" 
is the science of law, namely, that science which has 
for "its function to ascertain the principles on which 
legal rules are based, so as not only to classify those 
rules in their proper order, and show tht> relation 
in which they stand to one another, but also to set
tle the manner in which new or doubtful cases 
should be brought under the appropriate rules. 
Jurisprudence is more a formal than a material 
science. It has no direct concern with questions of 
moral or political policy, for they fall under the 
province of ethics and legislation : but, when a new 
or doubtful case arises to which tw.o different rules 
seem, when taken literally, to be equally applicable, 
it may be, and often is, the function of jurisprudence 
to consider the ultimate effect which would be pro
duced if each rule were applied to an indefinite num
ber of similar cases, and to choose that rule whieh, 
when so applied, will produce the greatest advantage 
to the community. Sweet. 

Comparative Jurisprudence 

The study of the principles of legal science 
by the comparison of various systems of law. 

Equity Jurisprude,nee 

That portion of remedial justice which is 
exclusively administered by courts of equity 
as distinguished from courts of common law. 
Jackson v. Nimmo, 3 Lea (Tenn.) 609. More 
generally speaking, the science which treats 
of the rules, principles, and maxims which 
govern the decisions of a court of equity, the 
cases and controversies which are considered 
proper subjects for its cognizance, and the 
nature and form of the remedies which it 
grants; 

Medical Juri'sprudence 

The science which applies the principles 
and practice of the different branches of medi-
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cine to the elucidation of doubtful questions in 
a court of justice. Otherwise called "forensic 
medicine," (q. v.) . A sort of mixed science, 
which may be considered as common ground 
to the practitioners both of law and physic. 
1 Steph. Comm. 8. 

J U R I SP R U D ENT I A. Lat. In the civil and 
common law. Jurisprudence, or legal science. 

Jurisprudentia �st d ivinaru'm atque humanarum 
rerum notitia, j usti atque' injusti scientia. Ju
risprudence is the knowledge of things di,ine 
and human, the science of what is right and 
what is �Tong. Dig. 1, 1, 10, 2 ;  Inst. 1, 1, 1. 
This definition is adopted by Bracton, word 
for word. Bract. fol. 3. 
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jury, petit Jury, oommon fury, special jury. 
GOroner's jury, sheriffs jury, (q. v.) 

A jury is a body of men temporarily select
ed from the, citizens of a particular di�trict, 
and invested with power to present or indict 
a person for a public offense, or to try a ques
tion of fact. Code Civil Proc. Cal. § 190. 

The terms "jury" and "trial by jury," as used in 
the constitution, mean twelve competent men, dis
interested and impartial, not of kin, nor personal 
dependents of either of the parties, having their 
homes within the jurisdictional limits of the court, . 
drawn and selected by officers free from all bias in 

favor of or against either party, duly impaneled and 
sworn to render a true verdict according to the law 
and the evidence. state v. McClear, 11 Nev. 39. 

Classification 
Jurisprudentia le'gis com munis  Anglim est seien -
tia socialis et copiosa. The jurisprudence of -Co m m o n  jury. In practice. The ordinary 

the common law of England is a science social kind of jury by which issues of fact are gen
and comprehensive. 7 Coke, 28a. erally tried, as distinguished from a 8pecial 

J UR I ST. One who is versed or skilled in 
law ; answering to the Latin "jU1"isperitu8," 
(q. v.). 

One who is skilled in the civil law, or law 
of nations. The term is now usually applied 
to those who have distinguished themselves 
by their writing8 on legal subjects. 

J U R I ST I C. Pertaining or belonging to, or 
characteristic of, j urisprudence, . or a jurist, 
or the legal profession. 

J U R I ST I C  ACT. One designed to have a Ie
.gal effect, and capable thereof. 

An act of a private individual directed to 
the origin, termination, or alteration of a 
right. Webster, Dict., citing T. E. Holland. 

J U R N ED U M .  In old English law. A jour
ney ; a day's traveling. Cowell. 

J U RO. In Spanish law. A certain perpetual 
pension, granted by the king on the public 
revenues, and more especially on the salt
works, by favor, either in consideration of 
meritorious services, or in retur-n for money 
loaned the government, or obtained by it 
through forced loans. Escriche. 

J U ROR. One member of a jury. The term 
is not inflexible, and besides a person who has 
been accepted and sworn to try a cause "ju
ror" may also mean a person selected for 

. jury service. Green v. Smither (Ky;) 199 S. 
W. 1056 ; People v. Newmark, 312 Ill. 625, 

, 144 N. E. 338, 340. Sometimes, one who takes 
an oath ; as in the term "non-juror," a per
son who refuses certain oaths. 

J U ROR'S 80 01<. A list of persons qualified 
to serve on juries. 

J U RY. In practice. A certain number of 
men, selected according to law, and 8'U.J'Orn 
(jurati) to inquire of certain matters of fact, 
and declare the truth upon evidence to be 
laid 'before them. This definition embraces. 
the various subdivisions of juries ; as grana 

jury, (q. 'li.). 

-Foreign jury. A jury obtained from a coun-
ty other than that in which issue was joined. 

-Grand jury. A jury of inquiry who are sum
moned and returned by the sheriff to each 
session of the criminal courts, and whose duty 
is to receive complaints and accusations in 
criminal cases, hear the evidence adduced on 
the part of the state, and find bills of indict
ment in cases where they are satisfied a trial 
ought to be had. They are first sworn, and 
instructed by the court. This is called a 
"grand jury" because it comprises a greater 
number of jurors than the ordinary trial jury 
or "petit jury." At common law, a grand 
jury consisted of not less than twelve nor 
more than twenty-three men, and this is still 
the rule in many of the states, though in some 
the number is otherwise fixed by statute ; 
thus in Oregon and Utah, the grand jury is 
composed of seven men ; in South Dakota, not 
less than six nor more than eight ; in Texas, 
twelve ; in Idaho, sixteen ; in Washington, 
twelve to seventeen ; in North Dakota, sixteen 
' to twenty-three ; in California, nineteen ; in 
New Mexico, twenty-one. See Ex parte Bain, 
121 U. S. 1, 7 S. Ct. 781, 30 L. Ed. · 849 ; In re 
Gardiner, 31 Misc. 364, 64 N. Y. ·S. 760 ; Fin
ley v. State, 61 Ala. 204 ; People v. Duff, 65 
How. Prac. (N. Y.) 365 ; English v. State, 31 
li'la. 340', 12 So. 689 ; Jones v. McClaughry, 
169 Iowa, 281, 151 N. W. 210, 216 . 

-Mixed jury. A bilingual jury ; a jury of the 
half-tongue. See De Medietatre Lingure. Also 
a jury composed partly of negroes and partly 
of white men. 

-Petit Jury. The ordinary jury of twelve 
men for the trial of a civil or criminal action. 
So called to distinguish it from the grand 
jury. A petit jury is a body of twelve men 
impaneled and sworn in a. district court, to try 
and determine, by a true and unanimous ver
dict, any questioij. or issue of fact, in any civil 
Or criminal action or proceeding, according to 
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law and the evidence as given them in the JUS. · Lat. In Roman law. Right ; justice ; 
court. Gen. St. Minn. 1878, c. 71, § 1 (Minn. law ; the whole body of iaw ; also a right. 
St. 1927, § 9456). The term is used in two meanings : 

-Pix j ury. See Pix. 

-Special jury. A jury ordered by the court, 
on the motion of either party, in cases of un
usual importance or intricacy. Oalled, from 
the manner ' in which it is constituted, a 
"struck jury." 3 Bl. Comm. 357. A jury com
posed of persons above the rank of ordinary 
freeholders ; usually summoned to try ques
tions of greater importance than those usually 
submitted to common juries. Brown. 

-Struck jury. In practice. A special jury. 
So called because constituted by striking out a 
certain number of names from a prepared list. 
See Wallace v. Railroad Co., 8 Eoust. (Del.) 
529, 18 A. 818 ; Cook v. State, 24 N. J. Law, 
843. 

. 

-Trial jury. A body of men returned from 
the citizens of a particular district before a 
court or officer of competent jurisdiction, and 
sworn to try and determine, by verdict, a 
question of fact. Code Civ. Proc. Cal. § 193. 

Other Compound Terms 

-J ury-box. The place in court (strictly an in
closed place) where the jury sit during the 
trial of a cause. 1 Archb. Pro K. B. 208 ; 1 
Burrill, Pro 455. 

-Jury com missioner. An officer charged with 
the duty of selecting the names to be put 
into the jury wheel, or of drawing the panel of 
jurors for a particular term of court. 

-Jury-list. A paper containing the names of 
jurors impaneled to try a cause, or it  con
tains the names of all the jurors summoned 
to attend court. 

-Jury of m atrons. In common-law practice. 
A jury of twelve matrons or discreet women, 
impaneled upon a writ de ventre in8p1dendo, 
or where a female prisoner, being under sen
tence of death, pleaded her pregnancy as a 
ground for staying execution. In the latter 
case, such jury inquired into the truth of 
the plea. 

-Jury p rocess. The process by which a jury 
is summoned in a cause, and by which their 
attendance is enforced. 

-J ury wheel. A machine containing the 
names of persons qualified to serve as grand 
and petit jurors, from which, in an order 
determined by the hazard of its revolutions, 
are drawn a sufficient number of such names 
to make up the panels for a given term of 
court. 

J U RYMAN. A juror ; one who is impaneled 
on a jury. 

J U RYWOMAN.  One member of a jury of 
matrons, (g. 1).).  

BL.LAw DIC'f. (3D Eu.) -66 

I .  "Jus" means "law," considered in the 
abstract ; that is, as distinguished from any 
specific enactment, the science or department 
of learning, 8r quasi personified factor in hu
man history or conduct or social development, 
which we call, in a generat sense, "the law." 
Or it means the law taken as a system, an a.g
gregate, a whole ; "the sum total of a number 
of individual laws taken together." Or it 
may designate some one particular system or 
body of particular laws ; as in the phrases 
"ju8 civile," "ju8 gentium," "jus prmtorlum." 

2.  In a second sense, "jws" signifies "a 
right ; "  that is, a power, privilege, faculty, or 
demand inherent in one person and incident 
upon another ; or a capacity residing in one 
person of controlling, with the assent and as
sistance of the state, the actions of another. 
This is its meaning in the expressions "jus in 
rem," "ju,8 acorescendi," "jus possessionis." 

It is thus seen to possess the same ambigui
ty as the words "droit," "recht," and "right," 
(which see.) 

Within the meaning of the maxim that "ignorantia 

juris non excusat" ( ignorance of the law is no ex

cuse ) ,  the word "jus" is used to denote the genera.! 

law or ordinary law of the land, and not a private 

right. Churchill V. Bradley, 58 Yt. 4()3, 5 A. 189, 56 
Am. Rep. 563 ; Cooper V. Fibbs, L. R. 2 H. L. 149 ; 

Freichnecht V. Meyer, 39 N. J. Eq. 561. 

The continental jurists seek to avoid this 
ambiguity in the use of the word "jus," by 
calling its former signification "objective," 
and the latter meaning "subjective." Thus 
Mackeldey (Rom. Law, § 2) says: "The laws 
of the first kind [compulsory or positive laws] 
form law riu8] in its objective sense, [jus est 
norma agendi, law is a rule of conduct.] The 
possibility resulting from law in this sense 
to do or require another to do is law in its 
subjective sense, [jus efJ-t faoultas agendi, law 
is a license to act.] The voluntary action of 
man in conformity \vith the precepts of law is 
called 'justice,' [justitia.]" 

. 

Some further · meanings of the word are: 
An action. Bract. fol. 3. Or, rather, those 

proceedings in the Roman action which were 
'conducted befor,e the prretor. 

Power or authority. Sui juris, in one's own 
power ; independent. Inst. 1, 8, pr. ; Bract. 
fol. 3. Alien'i juri.s, under another's power. 
lnst. 1, 8, pr. 

rl'he profession (a1"s) or praetice of the law. 
Jus ponittw p'ro ipsa arte. Bract. fol. 2b. 

A court or judicial tribunal, (locus in quo 
reddit'llr jus.) Id. fol. 3. 

For various compound and descriptive 
terms, see the following titles: 

J US ABST I N EN D I .  The right of renuncia-
. tion ; the right of an heir, under the Roman 

law, to renounce or decline the inheritance, 
as, for example, where his acceptance, in con· 
sequence of the necessity of paying the debts, 
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would make it a burden to him. See Mackeld. and institution ; as distinguished from jus 
Rom. Law, § 733. in re, or complete and full right, such as is 

acquired by corporal possession. 2 Bl. Comm. 
J US A BUTE N D I .  The right to abuse. By 312. 
this phrase is understood the right to do ex
actly as one likes with property, or having full 
dominion over property. 3 Toullier, no. 86. 

JUS ACCRESC EN D I .  The right of survivor
ship. The right of the survivor or survivors 
of two or more joint tenants to the tenancy 
or estate, upon the death of one or more of the 
joint tenants. In re Capria's E�tate, 89 Misc. 
101, 151 N. Y. S. 385, 386. 

J us accrescendi inte,r rne'rcatores, pr'o benel1cio 
com mercii, locum non habet. The right of sur
vivorship has no place between merchants, 
for the benefit of commerce. Co. Litt. 182a ; 2 
Story, Eq. Jur. § 1207 ; Broom, Max. 455. 
There is no survivorship' in cases of part
llership, as there is in joint-tenancy. Story, 
Partn. § 90. 
Jus accrescendi  prrefertur oneri bus. The right 
of survivorship is preferred to incumbrances. 
Co. Litt. 185a. Hence no dower or curtesy can 
he claimed out of a joint estate. 1 Steph. 
ComIll. 316. 

Jus accresoendi  prrefertur ulti m re  volu ntati. 
'l"'he right of survivorship is preferred to the 
last will. Co. Litt. 185b. A devise of one's 
share of a joint estate, by will, is no sever
ance of the jointure ; for no testament takes 
effect till after the death of the testator, and 
by such death the right of the survivor (which 
accrued at the original creation of the estate, 
and has therefore a priority to the other) is 
already vested. 2 Bl. Comm. 186 ; 3 Steph. 
Comm. 316. 

J US ACTUS. 
I n  Roman Law 

A rural servitude giving to a person a pas-
sage for carriages, or for cattle. 

J US AD R EM .  A term of the civil law, mean
ing "a right to a thing ;" that is, a right 
exercisable by one person' over a particular 
article of property in virtue 'of a contract or 
obligation incurred by another person in re
spect to it, and which is enforceable only 
against or through such other person. It is 
thus distinguished from jus in re, ' which is a 
complete and absolute dominion over a thing 
available against all persons. 

The disposition of modern writers is to use the 
term "jus ad rem" as descriptive of a right without 
possession, and "jus in re" as descriptive of a right 
accompanied by possession. Or, in a somewhat wider 
sense, the former denotes · an inchoate o r  incomplete 
right to a thing ; the latter, a complete and per
fect right to a thing. See The Carlos F. Roses, 20 
S. ' Ct. 80.3, 177 U. S. 655, 44 L. Ed. 929 ; The Young 
MechaniC, 30 Fed. Cas. 873. 

-

I n  Canon Law 

A right to a thing. An inchoate and imper
fect right, . such as is gained by nomination 

J US JE LI A N U M. A body of laws drawn up 
by Sextus .MUus, and consisting of three 
parts, wherein were explained, respectively :  
(1) The laws of the Twelve Tables ; (2) the 
interpretation of and decisions upon such 
laws ; and (3) the forms of procedure. In 
date, it was subsequent to the jus Fla'V'ianum, 
(q. v.) Brown. 

J US IE QU U M. Equitable law. A term used 
by the Romans to express the adaptation of 
the law to the circumstances of the individual 
case as opposed to jus st1'ictum (q. v.). 

J U S  JESN EC l fE. The right of primogeniture, 
(q. v.) . 

J US ALB I NATUS. The droit d'auba'ine, (q. 
v.) See Albinatus Jus. 

J US ANGAR I JE .  See Angaria ; Angary, 
Right of. 

JUS AN,GLO R U M .  The laws and customs of 
the West Saxons, in the time of the Hep
tal'chy, by which the people were for a long 
time governed, and which were preferred be
fore all others. Wharton. 

J US AQU JE D UCTUS. In the civil law. The 
name of a servitude which gives to the owner 
of land the right to -bring down water through' 

or from the land of another. 

J US AQU JE HAUST US. 

I n  Roman Law 

A rural servitude giving to a person a right 
of watering cattle on another's field, or of 
drawing water from another's well. 

• 

J US BAN C I .  In old English law. The right 
of bench. The right or privilege of having 
an elevated and separate sea,t of jud,gment, 
anciently allowed only to the king's judges, 
who hence were said to administer hiuh jus
tice, (summam administrant justitiam.) 
Blount. 

J US BELL I .  The law of war. The law of 
nations as applied to a state of war, defining 
in particular the rights and duties of the bel
ligerent powers themselves, and of neutral 
nations. 

The right of war ; that which may be done 
without injustice with regard to an enemy. 
Gro. de Jure B. lib. 1, c. 1, § 3. 

JUS BELLUM D I C E N D I .  The right of pro
claiming war. 

J US CAN O N I C U M. The canon law. 

J US C I V I LE. Civil law. The system Of law 
peculiar to one state or people. Inst. 1, 2, 1. 
Particularly, in Roman law, the civil law 
of the Roman people, as distinguish� from 

BL.rA w DiCT. (3D ED.) 
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the jus gentium,. The term is also applied to JUS C U R I AL ITAT I S. In English law. The 
the body of law called, emphatically, the "civil right of curtesy. Spelman. 
law." 

The itt. civile and the jus gentium are distin
guished in this way. 'All people ruled by statutes and 
customs use a law partly peculiar to themselves, 
partly common to all men. The law each people has 
settled 'for itself is peculiar to the state itself, and is 
called "jus civile, " as being peculiar to that very 
state. The law, again, that natural reason bas set
tled among all men,-the law that is guarded among 
all peoples quite alike,-is called the "jus gentium," 

and all nations use it as if law. The Roman people, 
therefore, use a law that is partly peculiar to itself, 
partly common to all men. Hunter, Rom. Law, 38. 

But this is not the only, or even the general, use 
of the words. What the Roman jurists had chiefly 
in view, when they spoke of "jus civile," was not 
local as opposed to cosmopolitan law, but the old ' 
law of the city as contrasted with the newer law 
introduced by the prretor, (jus 2Jrreto1'ium, jus 

honorarium. ) Largely, no doubt, the jus gentium 

corresponds with the jus p1'retorhtm ;  but the cor
respondence is not perfect. Id. 39. 

JUS DARE. To give or to make the law ; the 
function and prerogative of the legislative 
department. 

J US DELI B E RAN D I .  In the civil law. The 
right of deliberating. A term granted by the 
proper officer at the request of him who is 
called to the inheritance, (the heir,) within 
which he has the right to investigate its con
dition and to consider whether he will accept 
or reject it. Mackeld. Rom. Law, § 742 ; Civ. 
Code La. art. 1026 (Civ. Code, art. 1033). 

J us descendit, et non  terra. A right descends, 
not the land. Co. Litt. 345. 

J US DEVOLUTUM. Tbe right of the church 
of presenting a minister to a vacant pari�h, 
in >case the patron shall neglect to exercise 
his right within the time limited by law. 

J US D I C ERE. To declare the law ; to say 
Jus civile est quod sibi populus constituit. The what the law is. The province of a court or 
civil law is what a people establishes for it- judg&. 2 Eden, 29 ;  3 P. Wms. 485. 
self. lnst. 1, 2, 1 ;  Jackson v. Jackson, 1 
Johns. (N. Y.) 424, 4:!6. 

JUS C I V I TATUS. The right of citizenship ; 
the freedom of the city of Rome. It differs 
from jus quiriti um., which compl'ehended all 
the priYileges of a free natiYe of Rome. The 
difference is much the same as between 
"denization" and "natllralization" with us. 
Wharton. 

J US C LOAC A:: . In the ciyil law. The right 
of sewerage or drainage. An easement con
sisting in the right of having a s-ewer, or of 
conducting surface water, through the house 
or oyer the ground of one's neighbor. Mac
keld. Rom. Law, § 317. 

J US COM M U NE. 

I n  the C ivil Law 

Jus dicere, et non 'jus dare. To declare the 
law, not to make it. 7 Term 696 ; Arg. Barry 
Y. Mandell, 10 Johns. (N. Y.) 563, 5B6 ;  7 Exch. 
543 ; 2 FJden 29 ; 4 C. B. 560', 561 ; Broom, 
Max. 140. 

J US D I SPO N EN D I .  The right of disposing. 
An expression used either generally to signi
fy the right of alienation, as when we speak 
of depriving a married woman of the jus 
di.sponendi over her separate estate, or �pecial
ly in the law relating to sales of goods, where 
it is often a question whether the vendor of 
goods has the intention of reserving to' him
self the jus di.sponendi ; i.. e. , of preventing 
the ownership from passing to the purchaser, 
notwithstanding that he (the vendor) has 
parted with the possession of the goods. 
Sweet. 

Common right ; the common and natural JUS D I STRAH E N D I .  The right of sale of 
rule of right, a.s opposed to jus singulm'e, (q. goods vledgecl in ca se of non-payment. Sf'e 
v.) l\Iackeld, Rom. Law� § 196. Pledg'e ; Distress. 

I n English Law 

The comlllon law, answering to the Saxon 
"jolcright." 1 Bl. Comm. 67. 

J us constitu i oportet in  his qure ut p luri m u m  ac
cidunt non qUal ex inop inato. Laws ought to 
be made with a view to those cases which 
happen most frequently, and not to those 
whieh are of rare or 3.�idental occurrence. 
Dig. 1, 3, 3 ;  Broom, Max. 4H. 

JUS CORO N A:: . In English law. The right 
of the crown, or to the crown ; the right of 
suecesE'-ion to the throne. 1 Bl. Comm. 191 ; 
2 Steph. Comm. 434. 

J US C U D E N DfE M O N ET 1£. In old English 
la,Y. The right of coining money. 2 How. 
State Tr. 118. 

J US D I V I D EN D I .  The right of disposing of 
realty by will. Du Cange. 

J US D U P L I CATUM.  A double right ; the 
rig�t of possession united with the right of 
property ; otherwise called "droit-dJroit." 2 
Bl. Comm. 199. 

J US E D I CERE, J US ED I C E N D J .  The right 
to issue edicts. It belonged to all the hig-her 
magistrates, but special interest is attached 
to the prretorian edicts in connection with 
the history of Roman law. See Prretor. 

Jus est ars boni  et requi. L·aw is the science 
of what is good and just. Dig. 1, 1, 1, 1 ;  
Bract. fol. 2b. 

Jus est norma reoti ; et qu icquid est contra 
normam recti est inj uria. Law is a rulE' of 
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right; and whatever is contrary to the rule 
of right is an injury. 3 BuIst. 313. 

Jus et fraus n un quam cohabitant. Right and 
fraud never dwell together. 10 Coke, 45a. 
Applied to the title of a statute. Id. ; Best, 
Ev. p. 250, § 205. 

J us ex injuria non  oritur. A right does (or 
can) not rise out of a wrong. Broom, Max. 
'738, note ; 4 Bing. 639. 

JUS EX N O N  SC R I PTO.  Law constituted by 
custom or such usage as indicates the tacit 
consent of the community. 

J US FALCAND I .  In old English law. The 
right of mowing or cutting. Fleta, lib. 4, c. 

27, § 1. 

JUS F E C I ALE. In Roman law. The law 
of arms, or of heralds. A rudimentary species 
of international law founded on the rites and 
religious ceremonies of the different peoples'. 

J US F I D U C I AR I UM.  In the 'Civil law. A 
right in trust ; as distinguished from jU8 
legitimum., a legal right. 2 Bl. Comm. 328. 

J US F LAV I A N U M. In old Roman law. A 
body of laws drawn up by Cneius Flavius, a 
clerk of Appius Claudius, from the materials 
to which he had access. It was a populariza
tion of the laws. Mackeld. Rom. Law, § 39. 

J US FLU M I N UM. In the civil law. The 
right to the use of rivers. Locc. de Jure Mar. 
lib. 1, c. 6. 

J US FOD I EN D I .  In the civil and old Eng
lish law. A ri�ht of digging on another's land. 
Inst. 2, 3, 2 ;  Bract. fo1. 222. 

J US FUTURUM. , In the civil law. A future 
right ; an inchoate, incipient, or expectant 
right, not yet fully vested. It may be either 
"jU8 delatum.," when the subsequent acquisi
tion or vesting of it depends merely on the 
will of the person in whom it is to vest, or 
"jU8 nond" tm delatU1n," when it depends on 
the future occurrence of other circumstances 
or conditions. Mackeld. H.om. Law, § 191. 

J US G E NT I U M .  'l"'he law of nations. That 
law which natural reason has established 
among all men is equally observed among all 
nations, and is called the "law of nations," 
as being the law which all nations use. Inst. 
1, 2, 1 ;  Dig. 1, 1, 9; 1 Bl. Comm. 43 ; 1 Kent, 
Comm. 7 ;  Mackeld. Rom. Law, § 125. 

Although this phrase had a meaning in the Roma,n 
law which may be rendered by our expression "law 
of nations," it must not be understood as equivalent 
to what we now call "international law," its scope 
being much wider. It was originally a system of 
law, or more properly equity, gathered by the early 
Roman lawyers and magistrates from the common iIi
gredients in the customs of the old Italian tribes,
those being the nations, gente8, whom they had op
portunities of observing,-to be used in cases where 
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the jU8 Civile did not apply ; that is, in cases be
tween foreigners or between a Roman citizen and a 
foreigner. The principle upon which they proceeded 
was that any rule of law which was common to all 
the nations they knew of must be intrinsically con
sonant to right reason, and therefore fundamentally 
valid and just. From this it was an easy transition 
to the converse principle, viz., that any rule which 
instinctively commended itself to their selise of jus
tice and reason must be a part of the fUS gentium. 

And so the latter term ca,me eventually to be about 
synonymous with "equity," ( as the Romans under
stood it, ) or the system of prretorian law. 

Modern jurists frequently employ the term "jus 

gentium privatttm" to denote private international 
law, or that subject which is otherwise styled the 
"conflict of laws ; "  and "jus gentium publicum" for 
public international law, or the system of rules 
governing the intercourse of nations with each other 
as persons. 

J US GLAD I I . The right of the sword ; the 
executory power of the law; the right, power, 
or prerogative of punishing for crime. 4 
Bl. Comm. 177. 

J US HABEND I .  The right to have a thing. 
The right to be put in actual possession of 
property. Lewin, Trusts, 585. 

JUS HABEN D I  ET RET I N E N D I .  A right to 
have and to retain the profits, tithes, and of
ferings, etc., of a rectory or parsonage. 

J US H JE RED I TAT I S. The right of in
heritance. 

J US H AU R I EN D I .  In the civil and old Eng
lish law. The right of drawing water. Fleta, 
lib. 4, c. 27, § 1. 

J US H O N O RAR I UM. The body , of Roman 
law, which was made up of edicts of the su
preme magistrates, particularly the prretors. 

J US H O N O R U M .  

I n  Roman Law 

The right of holding offices. See Jus Suf
fragii. 

J US I MAG I N IS. In Roman law. The right 
to use or display pictures or statues of an
cestors; somewhat analogous to the right, in 
English law, to bear a coat of arms. 

J US I M M U N I TAT IS. In the civil law. The 
law of immunity or exemption from the bur
den of public office. Dig. 50, 6. 

JUS I N  PERSO NAM. A right against a per
son ; a right whieh gives its possessor a pow
er to oblige another person to give or procure, 
to do or not to do, something. 

J US I N  RE. In the civil law. , A right in a 
thing. A right existing in a 'person 'with re
spect to an article or subject of property, 
inherent in his relation to it, implying com
plete ownership with possession, ·  and avail
able against all the world. See Jus ad Rem. 
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J US I N  RE ALI ENA. An easement on ser- JUS LEG I T I M UM� A legal right. In the civil 
vitude, or right in, or arising out of, the prop- law. A right which was enforceable in the 
erty of another. " ordinary course of law. 2 Bl. Comm. 328. 

J us in re inhrerit ossibus usufructuaril. A right J US L I B ERORUM.  
i n  the thing cleaves t o  the person of the 
usufructuary. 

JUS I N  RE P ROPR IA.  The right of enjoy
ment which is incident to full ownership or 
property, and is often used to denote the full 
,ownership or property itself. It is distin
guished from jus in 1'e aliena, which is a mere 
easement or right in or over the property of 
another. 

J US I NCOG N I T U M. An unknown law. This 
term is applied by the civilians to obsolete 
laws. Bowyer, Mod. Civil Law, 33. 

J US I N D I V I D U U M. An individual or in
divisible right ; a right incapable of division, 
36 Eng. Law & Eq. 25. 

JUS I TA LI C UM. A term of the Roman law 
descriptive of the aggregate of rights, 
privileges, and franchises possessed by the 
cities and inhabitants of Italy, outside of 
the city of Rome, and afterwards extended to 
some of the colonies and prov\nces of the em
pire, !Consisting principally in the right to 
ha ve a free constitution, to be exempt from 
the land tax, and to have the title to the land 
regarded as Quiritarian property. See Gib
bon, Rom. Emp. c. xvii ; Mackeld. Rom. Law, 
§ 43. 

J US I T I N E R I S. 

I n  Roman Law 

A rural servitude giving to a person the 
Tight to pass over an adjoining field, on foot 
.()r horseback. 

J us j urandi  forma verbis differt, re conven it ; 
h uno enim sensum habere debet : ut Deus

' 
in

vocetur. Grot. de JUl'. B. ,  1. 2, c. 13,  § 10. 
The form of taking an oath differs in lan
guage, agrees in' meaning ; for it ought to 
ha ve this sense : that the Deity is invoked. 

JUS LAT I I . In Roman law. The right of 
Latium or of the Latins. The principal 
privilege of the Latins seems to have been 
the use of their own laws, and their not be
ing subject to the edicts of the prretor, and 
that they had occasional access to tbe free
dom of Rome, and a participation in her 
sacred rites. Butl. HoI'. JUl'. 41. 

J US LAT I U M. In Roman law. A rule of 
law applicable to magistrates in Latium. It 
was either maju8 Latium or minu8 Latium,
the maju8 Latium raising to the dignity of 
Roman citizen not only the magistrate him
self, but also his wife and children ; the mi
nus Latittm raising to that dignity only the 
magistrate himself. Brown. 

I n  Roman Law 

The privilege conferred upon :t woman who 
had three or four children. In order that she 
should ,be aoble to take all the property given 
her by will, she must have had this privilege 
conferred upon her. Sohm, Inst. Rom. L. § 
86. In the time of · Hadrian, a decree was 
made conferring upon a mother, as such, who, 
being an ingenua, had the jus tri'ltm liber
orum, or being a libertina, the jU8 quatuor li
berorum, a civil law right to succeed her intes
tate children ; id. § 98. 

Another author defines this privilege as 
one by which exemption was given from all 
troublesome offices. Brown, L. Dict. 

J US MA R I T I .  The right of a husband ; es
pecially the right which a husband acquires 
to his wife's movable estate by virtue of the 
marriage. 1 Forb. lnst. pt. 1, p. 63. 

J US M E R U M .  In old English law. Mere or 
bare right ; the mere right of property in 
lands, 'without either possession or even the 
right of possession. 2 BI. Comm. 197 ; Bract. 
fo1. 23. 

J US M O R I BUS C ONST ITUTUM.  See Jus 
Ex Non Scripto. 

J US NATU RIE. The Jaw of nature. SeE' 
Jus Naturale. 

JUS NATU RALE. The natural law, or law 
of nature ; law, or legal principles, supposed 
to be discoverable by the light of nature or 
abstract reasoning, or to be taught by nature 
to all nations and men alike ; or law sup
posed to govern men and peoples in a state 
of nature, i. e., in advance of organized gov
ernments or enacted laws. This conceit orig
inated with the 'philosophical jurists of Rome, 
and was gradually extended until the phrase 
came to denote a supposed basis or substra
tum common to all systems of positive law, 
and hence to be found, in greater or less puri
ty, in the laws of all nations. And, converse
ly, they held that if any rule or principle of 
law was observed in common by all peoples 
with whose systems they were acquainted, it 
must be a part of the jU8 naturale, or de
rived from it. Thus the phrases "ju8 natur
ale" and "jus genti�lm" ca me to be used in
terchangea bly. 

Jus naturale est quod a.pud  homine's eandem 
habet potentiam. Natural right is that. which 
has the same force among all mankind. 7 
Coke, 12. 

JUS NAV I GA N D I .  The right of navigating 
or navigation ; the right of commerce by 
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ships or by sea. Loc.c. de Jure Mar. Ub. 1, 
c. 3. 

J US N EC·IS. In Roman law. The right of 
ueath, or of putting to death. A right which 
a father anciently had 0" er his children. 

Jus non habenti tute non p'aretur. One who 
has no right cannot be safely obeyed. Hob. 
146. 
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J US PERSO N A R U M .  Rights of persons. 
Those rights which, in the civil law, belong 
to persons as snch, or in their different char
acters and relations ; as parents and chil
dren, masters and servants, etc. 

J US PCEN I TEN D I .  In Roman law, the right 
of rescission or revocation of an executory 
contract on failure of the other party to ful
fill his part of the agreement. See Mackeld. 
Rom. Law, § 444. 

J us non patitur ut idem bis solvatur. Law 
does not suffer that the same thing be twice J US P O RT U S. In maritime law. The right' 

paid. of port or ha·bor. 

J US N O N  SAC R U M .  

I n  Roman Law 

That portion of the jU8 p'llblicum which 
regulated the duties of magistrates. 

Non-sacred law ; that which dealt with the 
duties of civil magistrates, the preservation 
of public order, and the rights and duties of 
persons in their relation to the state. Morey, 
Rom. L. 223. It was an�logous to that which 
w:ould now be called the police power. 

J US N O N  SCR I PTU M. 
1 Bl. Comm. 64. 

The unwritten law. 

J US O F FE R E N D I .  In Roman law, the right 
of subrogation, that is, the right of succeed
ing to the lien and priority of an elder credi
tor on tendering or paying into court the 
amount due to him. See l\Iackeld. Rom. Law, 
§ 355. 

JUS P OSSESS I O N  IS. The right of posses
sion. 

JUS POSSI D E N D I .  The right of possessing, 
which is the legal consequence of ownership. 
It is to be distinguished from the jU8 P088C8-
8ioni8 (q. v.), which is a right to possess which 
may exist without ownership. 

J US POSTLI M I N I i . 

I n the Civil L.aw 

The right of postliminy ; the right or claim 
of a person who had been restored to the 
possession of a thing, or to a former condi
Hon, to <be consJ.dered as though he had never 
been deprived of it. Dig. 49, 15, 5 ;  3 Bl . 
Comm. 107, 210. 

I n I nternational Law 

The right by which property taken by an 
enemy, and recaptured or rescued from him 
by the fellow-subjects or allies of the original 
owner, is restored to the latter upon certain 
terms. 1 Kent, Oomm. 108. 

J US O N E R I S  F E R EN D I .  An urban servi
tude in the Roman Law, the owner of which 
had the right of supporting and lmilding up
on the house wall of another. J US PRfESENS. In the civil law. A presellt 

or vested right ; a right already completely 
J U S  PAP I R I A N U M. The civil law of Papiri- acquired. Mackeld. Rom. Law, § 191. 
us. The title of the earliest collection of Ro-
man l.ege8 curiatm, said to have been made 
in the time of Tarquin, the last of the kings, 
by a pontifem mamimu8 of the name of Sextus 
or Publius Papirius. Very few frag.ments of 
this collection now remain, and the authentic
ity of these has been doubted. Mackeld. 
Rom. Law, § 21. 

JUS PASCEN D I .  In the civil and old Eng
lish law. The right of pasturing cattle. lnst. 
2, 3, 2 ;  Bract. fols. 53b, 222. 

J U S  PATRO NATUS. In English ecclesiasti
cal law. The right of patronage ; - the right 
of presenting a clerk to a benefice. Blount. 

A commission from the bishop, where two 
presentations are offered upon the same 
avoidance, directed usually to his chancellor 
and others of competent lea.rning, who are 
to summon a jury of six clergymen and six 
laymen to inquire into and examine who is 
the rightful patron. 3 Bl. Comm. 246 ;  3 
-Steph. Comm. 517. 

J US PRfETO R I U M. In the civil law. The 
discretion of the prretor, as distinct from the 
lege8, or standing laws. 3 Bl. Comm. 49. 
That kind of law which tb.e prretors intro
duced for the purpose of aiding, supplying, 
or correcting the 'Civil law for the public 
benefit. Dig. 1, 1, 7. Called, also, "jU8 lton
orar-ium," (q. v.) 

JUS P RECAR I UM .  In the civil law. A right 
to a thing held for another, for which there 
was no remedy by legal action, but only by 
entreaty or request. 2 HI. Comm. 328. 

J US P RESENTAT I O N I S. The right of pre
sentation. 

J US PR I VATU M .  Private law ; the law reg
ulating the rights, conduct, and affairs of in� 
dividuals, as distinguished from "public" 
law, which relates to the constitution and 
functiOns of government and the administra
tion of criminal justice. See Ma�keld. Rom. 
Law, § 124. Also private ownership, or the 
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'Iectu m ;  st quod in Jure scri pto jus ap pel latur, 
id in leoe Anglim rectum esse d icitu r. Co. Litt. 
185. Public and 'private law is that which 
is collected from natural principles, either of 
nations or in states ; and that which in the 
civil law is called "jus," in the law of Eng
land is �aid to be "right." 

right, title, or dominion ot a private owner, 
as distinguished from "ju8 publicum," which 
denotes public ownership, or the ownership 
of property by the government, either as a 
matter of territorial sovereignty or in trust 
for the benefit and advantage of the general 
public. In this sense, a state may have a 
double right in given property, e. g., bi.nds 
covered .by navigable waters. within its J us publicum privatoru m pactis m utari non 

boundaries, including both "jus pubZicum," potest. A public law or right cannot be al
a sovereign or political title, and "jus priva- tered by the agreements of private persons. 

tum," a proprietary ownership. See Oakland 
v. Oakland Water Front Co., 118 Cal. 160, 

J U S  QUfESI T U M .  A right to ask or recov-

50 P. 277. 
er ; for example, in an obligation there is 
a binding of the obligor, and a jus qucesitum 

J U S  PROJ I C I EN D I .  In the civil law. The in the obligee. 1 Bell, Comm. 323. 

name of a servitude whieh consists in the 
right to build a projection, such as a balcony 
or gallery, from one's house in the open 
space belonging to one's neighbor, but with
out resting on his house. Dig. 50, 16, 242 ; Id. 
8, 2, 2 ;  Mackeld. Rom. Law, § 317. 

J US PRO P R I ETAT I S. The right of proper
ty, as distinguished from the jus possessio11Jis , 
or right of possession. Bract. fol. 3. Called 
by Bracton

' 
"jus meru,nV," the mere right 

ld. ; 2 Bl. Comm. 197 ; 3 Bl. Comm. 19, 176. 

J US P ROTEG EN D I .  In the civi'l law. The 
name of a servitude. It is a right by which 
a part of the roof or tiling of one house is 
made to extend over the adjoining house. . 
Dig. 50, 16, 242, 1 ;  ld. 8, 2, 25 ; ld. 8, 5, 8, 5. 

J US QU I R I T I U M .  The old law of Rome, that 
was applicable originally to patricians only, 
and, under the Twelve Tables, to the entire 
Roman people, was so called, in contradistinc
tion to the jus prcetorium, (q. v.,j or equity. 
Brown. 

Jus quo u n iversitates
' 

utuntur est idem quod 
habent privati. The law which governs cor
porations is the same which governs individ
uals. Foster v. Essex Bank, 16 Mass. 265, 8 
Am. Dec. 135. 

J US RECUPERA N D I .  
ering [lands.] 

The right of recov-

J US RE LICT fE. In Scotch law. The right 
of a relict ; the right or claim of a relict or 
widow to her share of her husband's estate, 
particularly the movables. 2 Kames, Eq. 340 ; 
1 Forb. lnst. pt. 1, p. 67. 

J US REPRESE NTAT I O N I S. The right of 
representing or standing in the place of an
other, or of being represented by another. 

J US P ROTI M ESEOS. The right of pre-emp
tion of a landlord in case the tenant wishes 
to dispose of his rights as a perpetual lessee. 
Sohm, ' lnst. Rom.. L. § 57. Pactum proHmese-
08 was the right of pre-emption to the seller ; 
i. e. in case the buyer should sell, he must 
sell to the former seller. Hunter, Rom. L. 
503. 

J US R E R U M .  The law of things. The law 
J U S  PROVI N C I A R U M. A franchise confer- regulating the rights and powers of persons 
red upon provincials much more limited than over things ;  how property is acquired, en-
that conferred upon the people of Italy. joyed, and transferred. 

It has been described as "equivalent to the jus 

italicum minus the freedom from land taxation 
which the latter right involved. In short, the 
provincials possessed no status as Roman citizens ; 
and even th�ir capacity of ownership in their own 
land was qualified by their tributary obligations to 
Rome. The civil incapacity of the provincials had 
reference, however, merely to their exclusion from 
the strictly legal rights sanctioned by the jus civile.'� 

Morey, Rom. L. 55. 

J U S  PU B L I C U M .  Public law, or the law re
lating to the constitution and functions of 
government and its officers and the admin
istration of criminal justice. Also public 
ownership, or the paramount or sovereign 
territorial right or title of the state or gov
ernment. See Jus Privatum. 

J us pub l icu m et privatu m  quod ex naturali. 
bus prmceptis aut gentiu m aut civi l ibus est col-

Jus resp,ie-it mq uitatem.  Law regards equity. 
Co. Litt. 24b ; Broom, Max. 151. 

J U S  SAC R U M .  

I n  Roman Law 

That portion of the public law which was 
concerned with matters relating to public 
worship and including the regulation of sacri
fices and the a ppointment of priests. There 
was a general division of the jus publicttm 
into jus sacrum and jttS non sacrum (q. v.j. 

J U S  SA N G U I N I S. The right of hlood. See 
Jus Soli. 

J U S  SCH I PT U M .  

I n  Roman Law 

Written law. Inst. 1, 2, 3. All law that 
was actually committed to writing, whether 
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it haJ originated by enactment or by custom, 
in contradistinction to such parts of the law 
of ('ustom as were not committed to writing. 
l\Iackeld. Rom. Law, § 126. After stating 
that the Roman law was written and un
written just as it was among the Greeks, · 
Justinian adds:  "The ,written part �onsists 
of laws, plebiscita, senq,tus-Gon.sulta, enact
ments of emperors, edicts of magistrates, and 
answers of jurisprudents." Sand. Inst. Just. 
1, 2, 3. See Jus Ex Non Scripto. 

I n  Engl ish Law 

Written law, or statute law, otherwise call
ed "lem svripta," as distinguished from the 
common law, "lem non scripta." 1 Bl. Comm. 
62. 

J US S I N G U LARE. In the civil law. A pe
culiar or individual rule, differing from the 
jU8 commun.e, or common rule of right, and 
established for some special Teason. Mackeld. 
Rom. Law, § 196. 
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J US TERT I I .  The right of a third party. 
A tenant, bailee, etc., who pleads that the 
title is in some person other than his land
lord, bailor, etc., is said to set up a jtM tertii. 
Dempsey Oil & Gas Co. v .  Citizens' Nat. Bank, 
110 Old. 39, 235 P. 1104, 1107. 

Jus testam entorum perti net ordinario. Y. B. 
4 Hen. VII., 13b. The right of testaments 
belongs to the ordinary. 

J US T I G N I I M M I TTEN D I .  

I n  Roman Law 

An urban servitude whiCh gave the right 
of inserting a beam into the wall of another. 

J US T R I PERT I TU M . In Roman law. A 
name applied to the Roman law of wills, In 
the time of Justinian, on account of its tpree
fold derivation, viz. , from the prretorian edict, 
from the civil law, and from the imperial con
stitutions. Maine, Anc. Law, 207. 

J us triplex est,-proprietatis, possessionis, et 
J US SO L I .  The law of the place of one's possibi l itat is. Right is threefold,-of proper
birth as contrasted with jU8 sanguini8, the ty, of possession, and of possibility. 
law of the place of one's descent or parentage. 
It is of feudal origin. Hershey, Int. L. 237. J US T R I U M L I B ER O R U M .  In Roman law. 

J US SPAT I AN D I .  A right of way over land 
by the pub-lic by uses merely for the purposes 
of recreation and instruction. It is usually 
limited to the cases of highways, parks, and 
squares. The public were denied any right 
in the grounds containing the ancient druidi
cal monuments at Stonehenge ; Attorney
General v. Antrobus, [1905] 2 Ch. 188. See 
19 Harv. L. Rev. 55. See Du Gange, Glossari
um, for a definition under the word spatiGire. 

J U S  STAPU LJE. In old European law. The 
law of staple ; the right of staple. A right 
o-r privilege of certain towns of stopping im
ported merchandise, and com pelling it to 
be offered for sale in their own markets. 
Locc. de Jure l\Iar. lib. 1, c. 10. 

J U S  ST I LL I C I D I I  VEL FLUM I N I S R EC I P I .  
E N D I .  

I n  Roman Law 

An urban ser;vitude giving the owner a 
right to project his roof over the land of an
other or to open a house drain upon it. 

A right or privilege allowed to the parent of 
three or more children. 2 Kent, Comm. 85 ; 
2 Bl. Comm. 247. These privileges were an 
exemption from the trouble of guardianship, 
priority in bearing offices, and a treble pro
portion of corn. Adams, Rom. Ant. (Am. 
Ed.) 227. 

J U S  UTEN D I .  The rig"lht to use property 
without destroying its substance. It is em
ployed in con tradistinction to the jU8 abu
te1uli. 3 T'oullier, no. 86. 

J U S  VENAN D I  ET P I SCAN D I .  The right of 
hunting and fishing. 

Jus vendit 'q uod usus approbavit. Ellesm. 
Postn. 35. The law dispenses what use has 
approved. 

J usj urandi  forma verbis differt, re convenit ;  
h unc en im sensum habere debet, ut  Deus in
vocetur. The form of taking an oath differs 
in language, agrees in meaning ; for it ought 
to have this sense, that the Deity is invoked. 
Grotius, h. 2, c. 13, s. 10. 

JUS STR I CTU M .  Strict law ; law interpl'et- J U SJ U RA N D U M .  Lat. An oath. 
ed without any modification, and in its ut-

Jusj urandum inter alios factu m nee nocere neo most rigor� 
prod esse debet. An oath made between others 

JUS SUF F RAG I I . oUg"lht neither to hurt nor profit. 4: lnst. 279. 

I n  Roman Law 

The rigtht of voting. This and the jU8 hon
orum (q. 'IJ.) were the public rights of the Ro-
man citizen. 

. 

J us supe·rven iens auctorl accrescit successori. 
A right growing to a possess(}r accrues to 
the successor. Halk. Lat. Max; 76. 

JUS V I TJE N EC ISQU E. 

I n  Roman Law 

The right of life and death. Originally a 

father, or his pater-famiUas if he was him
self in domestic subjection, could decide
not arbitrarily, but judicially-whether or 
not to rear his child ; and while this right 
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became subject to Certain restrictions, yet 

when the child had grown up, the father, in 
the exel'cise of his domestic jurisdiction, 

might visit his son's misconduct, both in pri
vate and public life, with such punishment 
as he thought fit, even banishment, slavery, 
or death. In the early Empire these rights 
became relaxed, and they disappeared in the 
Justinian law. Muirhead, Roman Law, 28, 
346, 417. See Patria Potestas. 

J UST. Right ; in accordance with law and 
justice. McKeon v. National Gasualty GOo., 
216 Mo. App. 507, 270 S. 'V. 707, 712 ; Fuchs 
v. Lehman, 47 N. D. 58, 181 N. W. 85, 87 ; 
State v. L.angford, 90 Or. 251, 176 P. 197, 
202 ; New Haven Water Go. v. Gity of New 
Ha yen, 106 Oonn. 562, 139 A. 99, 10.5 ; Lake 
Hancock & G. R. Co. v. Stinson, 77 Fla. 333, 
81 So. 512. 

"The words 'just' and 'justly' do not always mean 
'just' and 'justly' in a moral sense, but they not 
unfrequently, in their connection with other words 
in a sentence, bear a very different signification. 
It is evident, however, that the word 'just' in the 
statute [requiring an affidavit for an attachment to 
state that plaintiff's claim is just] means 'just' in a 

moral sense ; and from its isolation, being made a 
separate subdivision of the section, it is intended 

• to mean 'morally just' in the most emphatic terms. 
The claim must be morally just, as well as legally 

just, in order to entitle a party to an attachment." 
Robinson ¥. Burton, 5 Kan. 300. 

J UST B EYON D. Will directing erection of 
chapel "just beyond" the basin means barely 
beyond, scarcely beyond, or closely beyond, 
with the least practical space between it and 
the basin. Garroll v. Cave Hill Gemetery Co., 
172 Ky. 204, 189 S. W. 186, 189. 

J UST CAU SE. Legitimate cause ; legal or 
lawful ground for action ; such re'as.ons as 
will suffice in law to justify the action tak
en. State v. Blaker, 112 La. 801, 36 So. 703 ; 
ClaibOorne v. Railroad Go., 46 W. Va. 371, 33 
S. E. 265 ; State v. Langford, 90 Or. 251, 176 
P. 197, 202 ; State v. Donzi, 133 La. 925, 63 
So. 405, 406 ; Arthur v. City of Philadelphia, 
273 IPa. 419, 117 A. 269, 270 ; State v. Cald
well (Mo. Sup.) 231 s. W. 6.13, 615 ; State v. 
Wohlfort, 123 Kan. 62, 254 P. 317, 320. 

J UST C O M PENSAT I O N .  As used in the 
constitutional provision that private property 
shall not be taken for public use without "just 
compensation," this phrase means a full and 
fair equivalent for the loss sustained by the 
taking fo'r public use. It may be more or it 
may be less than the mere money value of the! 
property actually taken. The exercise of the 
power being necessary for the public good, 
and all property being held subject to its 
exercise when and as the public good requireS' 
it, it would be unjust to the public that it 
should be required to pay the owner moore; 
than a fair indemnity for the lo'ss he sustains 
by the appropriation of his property for the 
general good. On , the other hand, it would 
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be equally unjust to the owner if he should 
receive less than a fair indemnity for such 
loss. To arrive ,at this fair indemnity, the 
interests of the public and of the owner, and 
all the circumstances D,f the particular ap
propriation, should ;be taken intO' considera
tion. Lewis, Em. Dom. § 462. And see But
ler Hard Rubber GO'. v. Newark, 61 N. J. Law, 
32, 40 A. 224 ; Trinity College v. Hartford, 
32 Gonn. 452 ; Bauman v. Ross, 167 U. S. 548, 
17 S. Gt. 966, 42 L. Ed. 270 ; Putnam v. Doug
las Oounty, 6 Or. 332, 25 Am. Rep. 527 ; Laflin 
v. Railr0'Ud Co. (C. G.) 33 F. 417 ;  Newman 
v. Metropolitan El. R. Co., 118 N. Y. 623, 23 
N. E. 901, 7 L. R. A. 289 ; Monongahela Nav. 
00'. v. U. S., 148 U. S. 312, 13 S. Ct. 622, 37 
L. Ed. 4'63 ; Railway Co. v. Stickney, 150 Ill. 
362, 37 N. E. 1098, 26 L. R. A. 773 ; Chase v. 
PQrtland, 86 Me. 367, 29 A. 1104 ; S pring 
Valley Waterworks v. Drinkhouse, 92 Cal. 
536, 28 P. 683. 

J UST D EBTS. As used in a will or a statute" 
this term means legal, valid, and incontest
able obligations, not including such as are 
barred by the statute of limitations or void
able at the election of the party. See Burke 
v. Jones, 2 Yes. & B. 275 ; Martin v. Gage, 9 
N. Y. 401 ; Peck v. Botsford, 7 Conn. 176, 18 
Am. Dec. 92 ; Ciollamore v. Wilder, 19 Kan. 
82 ; Smith v. Mayo, 9 Mass. 63, 6 Am. Dec. 
28 ; People v. Tax Com'rs, 99 N. Y. 154, 1 
N. E. 401. 

J UST T I TLE. By the term "just title," in 
cases of prescription, we do not understand 
that which the possess'or may have derived 
from the true owner, for then no true pre
scription would be necessary, but a title 
which the possessor may have received from 
any person whom he honestly believed to be 
the real owner, provided the title were such 
as to transfer the ownership of the prope'r
ty. Civ. Code La. art. 3484 ; Davis v. Gaines, 
104 U. S. 400, 26 L. Ed. 757 ; Sunol v. Hep
burn, 1 Cal. 254 ; Kennedy v. Townsley, 16 
Ala. 248 ; Johnson v. Sugar, 163 La. 785, 112 
So. 721, 722 ; B. Fernandez & Bros. v. Ayllon, 
266 U. S. 144, 45 S. Ct. 52, 69 L. Ed. 209. One 
good against all the world. Virginia & West 
Virginia CDal Co. v. Oharles (C. C. A.) 254 
If, 379, 387. 

J U ST VALU E. In taxation, the fair, honest, 
and reasonable value of property, without 
exaggeration or depreciation ; its actual mar
ket value. State v. Smith, 158 Ind. 543, 63 
N. E. 214, 63 L. R. A. 116 ; Winnipiseogee 
Lake, etc., Co. v. Gilford, 67 N. H. 514, 35 
A. 945. 

J USTA. In bild Eng1lish 'law. A certain 
measure of liquor, being as much as was suf
ficient to drink at once. Mon. Angl. t. 1, c .  
149. 

J USTA CAUSA. In the "ciVil law. A just 
cause ; a lawful ground ; a legal transaction 
Qf some kind. Mackeld. Rom. Law, §' 283. 
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JUST I C E, ,'/). In old English practice. To courts. SE>:e Leg. Hen. I, §§ 24, 63 ;  Co. Litt. 
00 justice ; to see justice done ; to summon 71b. 
one to do justice. The same title is also applied to some o-f 

the judicial officers of the lowest ra.nk and 
J UST I CE, n. jurisdiction, such as police justices and jus-

In Jurisprudence tices of the peace. 

The constant and perpetual disposition to 
render every man his due. Inst. 1, 1, pr. ; 2 
Inst. 56. See Borden v. State, 11 Ark. 528, 
44 Am. Dec. 217 ; Duncan v. Magette, 25 Tex. 
253 ; The John E. Mulford (D. O.) 18 F. 455. 
The conformity of our actions and our will 
to the law. Toull. Droit Oivil Fr. tit. preI. 
no. 5 ;  Livingston Oil Corporation v. Henson, 
00 Okl. 76, 215 P. 1057, 1059. 

In the most extensive sense of the word it differs 
little from "virtue ; "  for it includes within itself 
the whole circle of virtues. Yet the common dis
tinction between them is that that which, considered 
positively and in itself, is called "virtue," when 
considered relatively and with respect to others has 
the name of "justice." But "justice," being in itself 
a part of "virtue," is confined to things simply good 
or evil, and consists in a man's taking such a pro
portion of them as he ought. Bouvier. 

Oommutative justice is bhat which should 
govern contracts. It consists in rendering 
to every man the exact measure of his dues, 
witho>ut regard to his personal worth or mer
its, i. e., placing all men on an equality. 
Distributive justice is that which should 
govern the distribution of rewards and pun
ishments. It assigns to each the rewards 
which his personal merit or services deserve, 
or the proper punishment for his crimes. It 
does not consider all men as equally desery
ing or equally blameworthy, but discrimi
nates between bhem, observing . a just pro
p:Jrtion and com parison. This distinction 
originated with Aristotle. (Eth. Nic. V.) See 
Fonbl. Eq. 3 ;  Toull. Droit Civil Fr. tit. prel. 
no. 7. 

I n  Norman Frenoh 

Amenable to justice. Kelham . 

I n  Feudal Law 

Jurisdiction ; judicial cognizance of caus'es 
or offenses. 

High justice was the jurisdiction or right of trY
ing crimes of every kind, even the highest. This 
was a privilege claimed and exercised by the great 
'lords or barons of the middle ages. 1 Robertson's 
Car. V., appendix, note 23. Low justice was juris
diction ot petty offenses. 

I n Co m mon Law 

The title given in England to the judges 
of the king's bench and the common pleas, 
and in America to the judges of the supreme 
court of the United States and of the appel
lnte courts of many of the states. It is said 
that this word in its Latin form (justitia) was 
properly applicable only to the judges of com
mon-law . courts, while the term "Ju,aem" des
ignated the judges of ecclesiastieal .and otber 

I n  General 

-Justioe ayres (or aires ) .  In Scotch law. 
Circuits made by the judges of the justiciary 
courts, through the country, for the distribu
tion of justice. Bell. 

-Justice in eyre. From the old FrenClh word 
"eire," i. e., a journey. Those justices who 
in ancient times were sent by commission into 
various counties, to hear more especially such 
causes as were termed "pleas of the crown," 
were called "justices in eyre." They differed 
from justices in oyer and terminer, inasmuch 
as the latter were sent to one place, and for 
the purpose of trying only a limited number 
of special causes ; whereas the justices in 
eyre were sent through the variolls counties, 
with a inore indefinite and general commis
sion. In some respects they resembled our 
present justices of assize, although their . au
bhority and manner of proceeding differed 
much from them. Brown. 

-J ustice seat. In English law. The princi
pal court of the forest, held before the chief 
justice in eyre, or chief itinerant judge or his 
deputy ; to bear and determine all trespasses 
within the forest, and all claims of franchis
es, liberties, and privileges, and all pleas and 
causes what..."iOever therein ariSing. 3 H i .  
Comm. 72 ; 4 lnst. 291 ; 3 Steph. Oomm. 440. 

-Justioes of ap peal. The title given to the 
ordinary judges of the Englis,h court of ap

peal. The first of such ordinary judges are 
the two former lords justices of appeal in 
chancery, and one other judge appointed by 
the crown by letters patent. Jud. Act 1875, 
§ 4 (28 USCA § 79). 

-J ustices of assize. These justices, or, as 
they are sometimes called, "justices of n.is-i 
priU8," are judges of the superior Englb;h 
courts, who go on circuit into the variou� 
counties of England and Wales for the pur
pose of disposing of such causes as are ready 
for trial at the assizes. See Assize. 

-J ustices of gaol delivery. Those justices who 
are sent with a commission to hear and de
termine all causes appertaining to persons, 
who, for any offense, have been cast into gaol. 
Part of their authority was to punish those 
who let to mainprise those prisoners who 
were not bailable by law, and they seem for
merly to have been sent into the country up
on this exclusive occasion, but afterwards 
bad the ' salJle authority given them as the 
justices of assize. Brown. 

-J ustices of laborers. In. old EngUsh law. 
Ju�tices appointed tOo redr�ss the frowardness 
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of laboring men, who would either be idle 530 ;  Com. v. Frank, 21 Pu. Co. Ct. R. 120 ; 
or have unreasonable wages. Blount. Weikel v. Oate, 58 Md. 110' ; SmitIh· v. Abbott, 

-Justices of nisi p rius. In English law. This 
title is now usually coupled with that of jU8-
tices 01 assize; the judges of the superior 
courts acting on their. circuits in both these 
capacities. 3 BI. Comm. 58, 59. 

-Justices of oyer and terminer. Certain per
sons appo·inted by the ldng's commission, 
among whO'm were usually two judge's of the 
courts at Westminster, and who went twice 
in every year to every county of the kingdom, 
(except London and Middlesex,) and, at what 
was usually called the "assizes," !heard and 
determined all treasons, felonies, and mis
demeanors. Brown. 

17 N. J. Law, 366 ; People v. Mann, 97 N. 
Y. 530', 49 Am. R ep. 556. 

I n Engl ish Law 

Judges of record appointed by the crown 
to be justices within a certain district, (e. g., 
a county or borough,) fo-r the conservation of 
the peace, and for the execution of divers 
things, comprehended within their commis
sion and within divers statutes, committed to 
their charge. Stone, J. Pl'. 2. 

JUST I CEM ENTS. An old general term for 
all things appertaining to justice. 

J UST I C E R. The old form of jU8tice. 

-Just ice� of the bench. The justices of the Blount. 

court O'f common bench or common pleas. 

-Justices of the forest. In old English law. 
Officers whO' had jurisdiction over all offenses 
committed within the forest against vert or 
venison. The court wherein these justices 
sat and determined such causes was called 
the "jl\stice se-at of the forest." They were 
also sometimes called the "justices in eyre of 
the forest." Brown. 

J U ST I CE'S COU RTS. Inferior tribunals, not 
of record, with limited jurisdiction, bOoth civil 
and criminal, held by justices of the peace. 
'l'here are courts so called in many of the 
states. See Searl v. Shanks, 9 N. D. 204, 82 
N. W. 73-1: ; Brownfield v. 'Dhomps:on, 96 Mo. 
App. 340, 70' S. W. 378. 

J UST I CESH I P. Rank or office of a justice. 

J UST I C I ABLE. Proper to be examined in 
-Justices of the hundred. Hundrooors ;  lordSi courts of justice. 
of the hundreds ; they who had the j urisdic
tion of hundreds and held the hundred courts. 

-Justices of the Jews. Justices appointed by 
Hichard I. to carry into effect the laws; and 
orders which he had made for regulating the! 
money contracts of the Jews. Brown. 

-Justices of the pavilion .  In old F..nglish law. 
.Judges of a pyepowder court, o.f a most tran
scendant jnrisdiction, anciently authori�ed 
hy the bishop of Winchester, at a fair held on 
St. Giles' Hills near that city. Cowell ; 
Blount. 

-J ustioos of tl:Je quorum.  See Quor?m. 

-J ustices of trail-baston. In old Eng-lish law. 
A. kind of justices appointed by King Edward 
1. upon occasion of great disorders in the 
realm, d uring his absence in the Scotch and 
French wars. They were a kind of justices 
in eyre, with great powers adapted to the 
emergency, and whiCh they exercised. in a 
summary. manner. CDwell ; Blount. 

J UST I C E  O F  T H E  PEACE. 

In American Law 

A judicial officer of inferior rank holding 
a court not of record, and having (usually) 
civil jurisdIction of a limited nature, for the 
trial O'f minor cases, to an extent prescribed 
by statute, and for the conservation of the 
peace and the preliminary hearing of crimi
nal complaints and the commitment of of
fenders. See ""'cnzler v. People, ' 58 N. Y. 

JUST I C I AR. In old English law. A judge 
or justice. One of several persons learned 
in ' the law, who sat in the aula. rcgi�"I, and 
formed a kind of court of appeal in cases of 
difficulty. 

H igh Justicier 

In old French and Canadian law. A feudal 
lord who exercised the right called "hig-h 
justice." Guyot, Inst. Feod. c. 26. 

J UST I C I AR I I  I T I N ER:ANTES. In English 
law. Justices in eyre, who formerly went 
from county to county to administer justice. 
They were so called to distinguish them from 
jus tices residing at Westminster, who were 
called "justicii residentcs." Co. Litt. 293. 

J USTI C I A RI I RES I DENTES. In EngliSh 
law. Justices or judges who usually resid
ed in Westminster. They were so called to 
distinguish them from justices in eyre. Co. 
Litt. 293. 

J UST I C I A RY. An old name for a judge or 
justice. The word is formed on the analogy 
of the Latin "justIciar-ius" and French "jus
ticier," and is a variant of justiciar (q. v.). 

JUST I C I A RY COU RT. 'l''he chief criminal 
court of Scotland, consisting of five lords of 
session, added to the justice g-eneral and jus
tice clerk ; of whom the justice general, and, 
in his absence, the justice clerk, is  presi
dent. This court has a jnrisdiction over all 
crimes, and oyer the whole of Scotland. Ben. 
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J U ST I C IATUS. Judicature ; prerogative. 
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Justitia est virtus exceUens et Altjssim o  com
placens. 4 lust. 58. Justice i s  excellent vir
tue 'and pleasing to the Most High. 

JustiUa firmatur  soliu m.  3 Inst. 140. By jus
tice the throne is established. 

Justitia. nemini  neganda est. Jenk. Cent. 178. 
Justice is to be denied to none. 

. J USTI C I ES. In English law. A writ direct
ed to the sheriff, empowering him, for the 
sake of dispatch, to try an action in his coun
ty court for a larger amount than he has 
the ordinary power to do. It  is so called be
cause it is a commission to the sheriff to do 
the party justice, the word itself meaning, 
"You, may do justice to ---." 3 Bl. CQmm. 
36 ; 4 lnst. 266. J ustitia no'n est neganda non diffe-:-enda. Jenk. 

Cent. 93. Justice is neither to be denied nor 

J USTI F I ABLE. Rightful ; '  warranted or delayed. 
sanctioned by law ; that which can be shown 
to be sustained by law ; as justifiable homi
cide. See Homicide. 

J U ST I F I CAT I ON. A maintaining or shoW
ing a sufficient reason in court why the de
fendant did what he is called upon to an
swer, particularly in an action of libel. A 
defense of justification is a defense showing 
the libel to be true, or in an action of assault 
showing the violence to have been necessary. 
See Steph. PI. 184. A sufficient lawful reason 
why a person did or did not do the thing 
charged. Mercardo v. State, 86 Tex. Cr. R. 
559, 218 S. W. 491, 492 ; State v. Rish, 104 
S. C. 250, 88 S. E. 531, 534. 

I n  Practice 

The proceeding by which bail establish 
their ability to perform the undertaking of 
the bond or recognizance. 

J UST I F I CATORS. A kind of compurgators, 
(q. 'V.,) or those who by oath justified the in
nocence or oaths of others ; as in the case 
of wager of law. 

J U ST I FY I N,G BA I L  consists in proving the 
sufficiency of bail or sureties in point of prop
erty, etc. 

The production of bail in court, who there 
justify themselves against the exception of 
the plaintiff. 

J UST I N I A N I ST. A civilian ; one who studies 
the civil law. 

J U ST I TIA.  Lat. Justice. A jurisdiction, or 
the office of a judge. 

Justitia debet esse l ibe ra, qu i'a n ih i l  in iquius 
venali justitia; ple'na, q uia j ustitia non  debet 
claudicare ; et celeris, q u ia dilatio est quredam 
negatio. Justice ought to be free, because 
nothing is more iniquitous than venal jus
tice ; full, because justice ought not to halt ; 
and speedy, because delay is a kind of denial. 
2 Inst. 56. 

Justitia est constans et perpetua voluntas j us 
s u u m cuique tribuendi.  Justice is a steady and 
unceasing diSPQsition to render to every man 
his due. Inst. 1, 1, pr. ; Dig. 1, 1, 10. 

J ustitia non  n ovit patrem nec matrem ;  sola.m 
veritatem spectat j ustitia. Justice knows not 
father nor mother ; justice looks at truth 
alone. 1 BuIst. 199. 

JUST I T IA P I EPO U D RO U S. Speeds justice. 
Bract. 333b. 

JUST I T I  U M .  J.Jat. In the civil law. A sus
pension or intermission of the administration 
of justice in courts ; vacation time. Calvin. 

J U ST I ZA. In Spanish law. The name an
ciently given to a high judicial magistrate, or 
supreme judge, who was the ultimate inter
preter of the laws, and possessed other high 
powers. 

J USTS, or J O U STS. Exercise� between mar
tial men and persons of honor, with spears, 
on horseback ; different from tOU1-naments. 
which were military exercises . between many 
men in troops. 24 Hen. VIII. c. 13. 

Justum non est aliquem antenat u m  m o rtuu m  
facere bastardum,  q u i  pro tota vita sua pro legi
tim o  habetur. It is not just to make a bastard 
after his death one elder born who all his life 
ha� been accounted legitimate. 8 Coke, 101. 

JUVEN I LE C O U RTS,. Courts having special 
jurisdiction, of a paternal nature, over delin
quent and neglected children. 

J U XTA. Lat. Near ; following ; according 
to. 

J UXTA CONVENT I ON EM.  According to the 
covenant. Fleta lib. 4, c. 16, § 6. 

J U XTA FORMAM STATUTI .  According to 
the form of the statute. 

J UXTA RATAM. At or after the rate. Dyer, 
82. 

JUXTA. TENORE.M SEQUENTE.M .  Accord
ing to the tenor following. 2 Salk. 417. A 
phrase used in the old books when the very 
words themselves referred to were set fortb. 
ld. j 1 Ld. Raym. 415. 

Justitia est duplex, viz., severe punlens et vere JUZGADO'. In Spanish law. The judiciary ; 
prmvenlens. S lnst. Epil. Justice is double ; the body of judges ; the judges wlto <;oncUl' 
punishing severely, and truly preventing. in a decree. 
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K 
K. B. An abbreviation for "King's Bench," 
(q. 17.). 

K. C. An abbreviation for "King's Counsel." 

KABANI. A person who, in oriental states, 
supplies the place of our notary public. All 
obligations, to be valid, are drawn by him; 
and he is also the public weigh-master, and 
everything of consequence ought to be weigh
ed before him. Ene. Lond. 

I<ABOOLEAT. In Hindu law. A written 
agreement, especially one signifying assent, 
as the counterpart of a revenue lease, or the 
document in which a payer of revenue, wheth
er to the government, the zamindar, or the 
farmer, expresses his consent to pay the 
amount assessed upon his land. Wils. Ind. 
Gloss. 

KA TA TON I A. See Insanity. 

KAY. A quay, or key. 

KAYAGE. See Cayagium. 

I<AZY. A Mohammedan judge or magistrate 
in the East Indies, appointed originally by 
the' court at Delhi, to administer justice ac
cording to their written law. Under the 
British authorities their judicial functions 
ceased, and their duties were confined to the 
preparation and attestation of deeds, and the 
superintendence and legalization of marriage 
and other ceremonies among the' Mohamme
dans. Wharton. 

KEELAGE. The right to demand money for 
the privilege of anchoring a vessel in a har
bor; also the money so paid. 

KAlA. A key, kay, or quay. Spelman. I<EELHALE, I<EELHAUL. To drag a per
son under the keel of a ship by means of ropes 

r<AIAGE, or I<AIAGIUM. A wharfage-due. from the yard-arms, a punishment formerly 

I<AIN. In Scotch law. Poultry renderable 
practiced in the British navy. Enc. Lond. 

by a vassal to his superior, reserved in the I<EELS. This word is applied, in England, 
lease as the whole or a part of the rent. to vessels employed in the carriage of coals. 
Bell. Jacob. 

I<ALALCONN.A. A duty paid by shopkeepers 
in Hindostan, who retail spirituous liquors; 
also the place where spirituous liquors are 
sold. Wharton. 

I<ALEN.DfE. In English ecclesiastical law. 
Rural chapters, or conventions of the rural 
deans and parochial clergy, which were for
merly held on the calends of every month; 
hence the name. Paroch. Antiq. 604. 

I<ALENDAR. An account of time, exhi.biting 
the days of the week and month, the seasons, 
etc. More commoniy spelled "calendar." . 

KALENDARI UM. In the civil law. A calen
dar; a book of accounts, memorandum-book, 
or debt-book; a book in which accounts were 
kept of moneys lo'aned out on interest. Dig. 
32, 64. So called because the Romans used 
to let out their money and receive the in
terest on the calends of each month. Calvin. 

KALENDS. See Calends. 

I<ARL. In Saxon and old English law. A 
man; a serving man. Buskarl, a seaman. 
Huskarl, a house servant. Spelman. 

I<ARRA T A. In old records. A cart-load. 
Cowell; Blount. 

I<AST. In Swedish law. Jettison; a literal 
translation of the Latin "jactus." 

KAST -GELD. Contribution for a jettison; 
average. 

KEEP, n. A strong tower or hold in the mid
dle of any castle or fortification, wherein 
the besieged make their last efforts of de
fense, was formerly, in England, called a 
"keep;" and the inner pile within the castle 
of Dover, erected by King Henry II. about 
the year 1153, was termed the "King's Keep;" 
so at Windsor, etc. It seems to be some
thing of the same nature with what is called 
abroad a "citadel." Jacob. 

I<EEP, v. To have or retain in one's pow
er or possession; not, to lose or part with; 
to preserve or retain. Benson v. New York, 
10 Barb. (N. Y.) 235; Deans v. Gay, 132 N. 
C. 227, .43 S. E. 643; Balfe v. People, 66 Colo. 
94,179 P. 137,138; Young v. Commonwealth. 
194 Ky. 561, 239 S. VV. 1042, 1043; Hammond 
v. Niagara Fire Ins. Co., 92 Kan. 851, 142 
P.936. 

To maintain, carry on, conduct, or manage; 
as, to "keep" a liquor saloon, bawdy house� 
gaming table, nuisance, inn, or hotel. State 
v. Irvin, 117 Iowa, 469" 91 N. W. 760; Peo
ple v. Rice, 103 Mich. 350, 61 N. W. 540; 
State v. M�ller, 68 Conn. 373, 3,6 A. 795; State 
v. Cox, 52 Vt. 474. 

To maintain, tend, harbor, feed, and shel
tel'; as, to "keep" a dangerous animal, to 
"keep" a horse at livery. Allen v. Ham. 
63 Me. 536; S�inner v. Caughey, '64 Minn. 
375, 67 N. 'V. 203. 

To maintain continuously and methodical
ly for the purposes of a record; as, to "keep'" 
books. See Backus v. Richardson, 5 Johns. 
(N. Y.) 483; Hammond v. Niagara Fire Ins. 
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Co., 92 Kan. 851, 142 P. 936, 937. ,.Thus to 
"keep" records of court means, not only to 
preserve the manual possession of the' records, 
books, and papers, but to correctly trans-cribe 
therein the proceedings of the court. Myers 
v. Colquitt (Tex. Civ. App.) 173 s. W. 993, 997. 

To maintain continuously and, without 
stoppage or variation; as, when a vessel is 
said to "keep her course," that is, continue 
in motion in the same general direction in 
which she was previously sailing. See The 
Britannia, 153 U. S. 130, 14 S. Ct. 795, 38 L. 
Ed. 660; to maintain, to cause to continue 
without essential change of conaition. Arden 
v. Boone (Tex. Com. App.) 221 S. W. 265, 266. 

The word "kept" in policies providing that gaso

line shall not be "kept, used, or allowed" on prem

ises implies some degree of permanence of storage 
thereof, Bouchard v. Dirigo Mut. Fire Ins. Co., 113 
Me. 17, 92 A. 899, 900, L. R. A. 1915D, 187; D. I. 

Felsenthal Co. v. Northern Assur. Co., Limited, of 

London, 284 Ill. 343, 120 N. E. 268, 271, 1 A. L. R. 

602; Home Ins. Co. of New York v. Bridges, 172 

Ky. 161, 189 S. W. 6, 7, L. R. A. 1917C, 276; while 

"keeping in possession" contraband liquors means 
to have habitually in possession, State v. Burns, 

133 S. C. 238, 130 S. E. 641, 642; and in the National 
Prohibition Act providing that "any * * * place 

where intoxicating liquor is manufactured, sold, 

kept or bartered, in violation of this title, * * * is 
hereby declared to be a common nuisance," the 

word "kept," read in connection with the context, 

means kept for sale or barter or other commercial 

purposes. U. S. v. Ward (C. C. A.) 6 F.(2d) 182, 

184; Burner v. Commonwealth, 140 Va. 508, 125 S. E. 
324, 325; U. S. v. One Cadillac Touring Car (D. C.) 

274 F. 470, 472; Singer v. U. S. (C. C. A,) 288 F. 695, 

696. 

In Gooeral 

-Keep down interest. The expression "keep
ing down interest" is familiar in legal illstru
ments, and means the payment of interest 
periodically as it becomes due; but it does 
not include the payment of all arrears of in
terest which may have become due on any se
curity from the time when it was executed. 
4 El. & Bl. 211. 

-Keep house . . The Englisl} bankrupt laws use 
the phrase "keeping house" to denote an act 
of bankruptcy. It is committed when a trader 
absents himself from his place of business and 
retires to his private residence to evade the 
importunity of credit-ors. The usual evidence 
of "keeping bouse" is refusal to see a credi
tor who has called on the debtor at his house 
for money. Robs. Bankr. 119. 

-Keep in repair. 'When a lessee is bound to 
keep the premises in repair, he- must have 

. them in repair at all times during the term ; 
and, if they are at any time out of repair, be 
is guilty Of a breach of the covenant. 1 Barn. 
& Ald. 585. 

-Keep open. To allow general �ccess to one's 
shop; for purposes of traffic, is a violation of a 

statute forbidding him to "keep' open" his 
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shop on the Lord's day, although the outer 
entrances are closed. Com. v. Harrison, 11 
Gray (MasSo.) 308. 

To "keep open," in the sense of such a In w, 

implies a readiness to carry on the usual busi
ness in the store, shop, saloon, etc. Lynch v. 
People, 16 Mich. 472. 

KEEPER. A custodian, manager, or super
intendent; one who has the care, custody, or 
management· of any thing or place. Schultz 
v. State, 32 Ohio St. 281; State v. Rozum, 8 
N. D. 548, 80 N. W. 481; Fishell v. Morris, 
57 Conn. 547, 18 A. 7117, 6 L. R. A. 82; McCoy 
v. Zane, 65 Mo. 15; Stevens v. People, 67 Ill. 
590; Janssen v. Voss, 189 'Vis. 222, 207 N. 
W. 279, 280. 

I(EEPER OF A BAWDY-HOUSE. A person 
who has control, proprietorship, or manage
ment of the house in question. Jones v. State, 
10 Ok!. Cr. 79, 133 P. 1134, 1135; Gregg v. 
People, 65 Colo. 390, 176 P. 483, 485. 

KEEPER OF THE FOREST. In old English 
law. An officer (called also chief warden of 
the forest) who had the principal government 
of all things relating to the forest, and the 
control of all officers belonging to the same. 
Cowell; Blount. 

KEEPER OF THE GREAT SEAL. In Eng
Ush law. A high officer of state, through 
whose hands pass all charters, grants, and 
commissions of the king WIder the great seal. 
He is l'ltrled "lord keeper of the great seal," 
and this office and that of lord chancellor 
are united under one person; for the author
ity of the lord keeper and that of the lord 
chancellor were, by St. 5 Eliz. c. 18, -declared 
to be exactly the same; and, like the lord 
chancellor, the lord keeper at the present day 
is created by the mere delivery of the king's 
great seal into his custody. Brown. 

KEEPER OF THE KING'S CONSCIENCE. 
A name sometimes applied to the chancellor 
of England, as being formerly an ecclesiastic 
and presiding o�er the royal chapel. 3 Bl. 
Oomm.48. 

KEEPER OF THE PRIVY SEAL. In English 
law. An officer through whose hands pass all 
charters signed by the king before they come 

to the great seal. He is a privy councillor, 
and was anciently called "clerk of the privy 
seal," but is now generally called the "lord 
priVY seal." Brown. 

KEEPER OF THE TOUCH. The master of 
the assay in the English mint. 12 Hen. VI. c. 
14. 

KEEPI NG BOOKS. Preserving an intelli" 
gent record of a merchant's or 'tradesman's 
affairs with such reasonable accuracy and 
.care as' may properly be expected from a man 
in that business. 
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KEEPI NG TERM. 

I n English Law 

A duty performed by students of law, con
sisting in eating a sufficient number of din
ners in hall to'make the term C()unt for the 
purpose of being called to the bar. Moz.& W. 

KE.EPING THE PEACE.. Avoiding a breach 
of the peace; dissuading or preventing others 
from breaking the peace. 

KELP-SHORE. The land between high and 
low water mark. Stroud. Jud. Dict. 

But when the conveyance, "with the kelp
shore" by the metes and bounds given, mani
festly excluded the land between high and 
low water mark, it was held to be excluded, 
and parol proof could not be received of the 
intention to include it; 10 Ir. o. L. 150. 

KENILWORTH EDICT. An edict or award 
between II.enry III. and those who had been 
in arms against him; so called because made 
at Kenilworth Castle, in Warwickshire, anno 

51 Hen. III., A. D. 1266. It contained a com
position of th()se who had f()rfeited their es
tates in that rebellion, which composition was 
five years' rent of the estates forfeited. 
Whart()n. 

KENNING TO THE TERCE. In Sc()tch law. 
The ascertainment by a sheriff of the just 
proportion of the :o.usband's lands which be
longs to the widow in virtue of her terce 0'1' 

third. An assignment of dower by sheriff. 
Erskine, Inst. 11. 9. 50; Bell, Dict. 

KENTLAGE. In maritime law. A permanent 
ballast, consisting usually of pigs of iron, 
cast in a particular form, or other weighty 
material, which, ()n account of its superior 
cleanliness, and the small space occupied by 
it, is frequently preferred to ordinary ballast. 
Abb. Shipp. 5. 

. 

KENTREF. The division of a county; a hun
dred in Wales. See Cantred. 

KENTUCKY RESOLUTIONS. A series of 
resolutions drawn up by Jefferson, and adopt
ed by the legislature of Kentucky in 1799, pro
testing against the "alien and sedition laws," 
declaring their illegality, announcing the 
strict constructionist theory of the federal 
government, and declaring "nullificati()n" to 
be "the rightful remedy." 

KERF. The jagged end of a stick of wood 
made by the cutting. Pub. St. Mass. 1882, p. 
1292. 

I<ERHERE. A customary cart-way; also a 
commutation for a customary carriage-duty. 
Cowell. 

KERNELLATUS. Fortified or embattled. 
Co. Litt. 5a. 

KmNAPPING 

KERNES. In English law. Idlers; vaga
bonds. 

KEROSENE. A rocl\. or earth oil. Morse ,. 
Ins. Co., 30 Wis. 534, 11 Am. Rep. 5817. 

It is, in a commercial sense, a refined coal 
or _ earth oil, and is embraced within those 
terms as used in an il!surance policy. Ben
nett Y. Ins. Co., 81 N. Y. 273,37 Am. Rep. 501. 
It is not petroleum, but made from the lat
ter by a process of a distillation and refine
ment. Bennett Y. Ins. Co., 81 N. Y. 273, 37 
Am. Rep. 501. 

KEY. A wharf for the lading and unlading 
of merchandise from vessels. More common
ly spelled "quay." 

An instrument f()r fastening and opening a 
lock. 

This appears as an English word as early as the 
time of Bra.cton, in the phrase "cone et keye," be

ing applied to women at a certain age, to denote 

the capacity of having charge of household affairs. 

Bract. fol. 86b •. See Cone and Key. 

KEYAGE. A toll paid for loading and un
loading merchandise at a key or wharf. 
Rowan Y. Portland, 8 B. MOll. (Ky.) 253. 

1< EYS, in the Isle of Man, are the twenty
four chief commoner8, who form the local 
legislature. 1 Steph. Comm. W. 

In Old English Law 

.A. guardian, warden, or keeper. 

KEYS OF COURT. In old Scotch law. Cer
tain officers of courts. See Claves Curire. 

KEY US. A guardian, warden, or keeper. 
Mon. Ang!. tom. 2, p. 71. 

KHALSA. In Hindu law. An offi·ce of gov
ernment in which the business of the revenue 
department was transacted under the Moham
medan government, and during the early peri
od of British rule. Khalsa' lands are lands, 
the revenue of which is paid into the ex
chequer. Wharton. 

KIDDER. In English law. An engrosser of 
corn to enhance its price. Also a huckster. 

KIDDLE. In old English law. A dam or 
open wear in a river, with a loop or narrow 
cut in it, accommodated for the laying of 
engines to catch fish. 2 Inst. 38; Blount. 

KIDNAPPING. At common law the forcible 
adbuction or stealing away of a man, woman, 

. or child fr()m his own country, and sending 
him into another. It is an offense punish
able at the common law by fine and imprison
ment. 4 Bl. Comm. 219: Furlong v. German
AmeIican Press Ass'n (Mo. Sup.) 189 s. w. 
385, 389; State v. Hoyle, 114 Wash. 290, 
194 P. 976, 977. 

In Ameriean law, this word is most often 
applied to the abduction of children, and tile 
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intent to send the person kidnapped out of 
the country does not constitute a necessary 
part of the offense. The term includes false 
imprisonment plus the removal of the person 
to some other place. 2 Bish. Grim. Law, § 671. 
See State v. Rollins, 8 N. H. 5617; State v. 
Sutton, 116 Ind. 527, 19 N. E. 602,; Dehn v. 
Mandeville, 68 Hun, 335, 22 N. Y. Supp. 984; 
People v. De Leon, 109 N. Y. 226, 16 N. E. 46, 
4 Am. St. Rep. 444; People v. Fick, 89 Gal. 
144, 26 P. 759; Furlong v. German-American 
Press Ass'n (Mo. Sup.) 189 S. W. 385, 389; 
People v. Harrison, 261 Ill. 517, 104 N. E. 259, 
263. 

I<ILDERI<IN. A measure of eighteen gallons. 

KI LKETH. An ancient servile payment made 
by tenants in husbandry. Cowell. 

1<1 LL, 'V. To deprive of life; to destroy the 
life of an animal or person. The word "homi
cide" expresses the killing of a human being. 
See The Ocean Spray, 18 Fed. Cas. 559; Car
roll v. White, 33 Barb. (N. Y.) 620; Porter v. 
Hughey, 2 Bibb (Ky.) 232; Gom. v. Clarke, 
162 Uass. 495, 39 N. E. 280; Fisher V. State, 
109 Ark. 456, 160 S. W. 210, 213. 

The word "kill" contains no implication of 
crime. Pilcher v. State, 16 Ala. App. 237, 
77 So. 75. 

I{illing by Misadventure 

Accidental killing of a person where the 
slayer is dOing a lawful act, unaccompanied 
by any criminal carelessness or reckless con
duct. State V. Dean, 2 W. W. HarF' (Del.) 290, 
122 A. 448, 449. 

1<1 LL, n. A Dutch ,vo 1'(1 , signifying a channel 
or bed of the· river, and hence the river or 
stream itself. It is found used in this sense 
in descriptions of land in old conveyances. 
French V. Carhart, 1 N. Y. 96. 

1{lnswoman 

A female relation. 
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KIND. The agreement that a collector of tax
es was to receive his commission "in kind" 
means the same kind of funds in which the 
tax is collected; Wilson V. State, 51 Ark. 213, 
10 S. W. 491. 

Genus; generic class; description. See In 
Kind. 

KINDRED. Relatives by blood. Next of kin. 
"Kindred of the whole blood, preferred t() 
kindred of the half blood." 4 Kent, Comm. 
404, notes. See Butler V. Ely ton Land Co., 
84 Ala. 384, 4 So. 6175; Farr V. Flood. 11 Gush. 
(Mass.) 25; Brookfield V. Allen, 6 Allen 
(Mass.) 586; Wetter V. Walker, 62 Ga. 144; 
Farmers' Loan & Trust CO. V. Polk, 166 App. 
Div. 43, 151 N. Y. S. 618, 622; Bonewell v. 
Smith, 120 Va. 431, 91 S. E. 759, 761. 

KING. The sovereign, ruler, or chief execu
tive magi�.trate of a state or nation whose 
constitution is of the kind called "monarchi
cal" is thus named if a man; if it be a 
woman, she is called "queen." The word ex
presses the idea of one who rules singly over 
a whole people or has the highest executive 
power; but the office may be either hereditary 
or elective, and the sovereignty of the king 
may or may not be absolute, according t() the 
constitution of the country. 

See Emperor. 

-King-craft. The art of governing. 

-King-geld. A royal aid; an escuage, (q. 'P.) 

-King's silver. In old English practice. A 
fine due the king pro licentia concordandi. 
(for leave to agree,) in the process of levying 
a fine. 5 Coke, 39, 43; 2 Inst. 511; 2 Bl. 
Camm. 350. 

I{ILLYTH-STALLION. A custom by which 
lords of manors were bound to provide a stal- -King,'s widow. In feudal law. A widow of 

lion for the use of their tenants' mareS'. Spel- the king's tenant in chief, who was O'bliged to 

man. take oath in chancery that she would not mar-

KIN. Relation or relationship by blood or 
consanguinity. "The nearness of kin is com
puted according to' the .civil law." 2 Kent, 
Comm. 413. See Keniston V. Mayhew, 169 
Mass. 166, 47 N. E. 612; Hibbard V. Odell, 
16 "Wis. 635; Lusby V. Gobb, 80 Miss. 715, 
32 S(). 6; State V. Bielman, 86 Wash. 460, 150 
P. 1194. As to " next of kin," see Next. 

Kinshote 

In Saxon law. A composition or satisfac
tion paid for killing a ldn.3man. Spelman. 

Kinsfolk 

Relutions; those who are of the same 
family. 

Kinsman 

A man of the same ' race or family. Wood 
v. Mitcham, 92 N. Y. 379. 

ry without the king's leave. 

The king can do no wrong. This maxim 
means that the king is not responsible legally 
for aught he may please to do, or for any 
omission. Aust. Jur. sect. VI. It does not 
mean that everything done by the government 
is just and lawful, but that whatever is ex
ceptionable in the conduct of public affairs is 
not to be imputed t() the king; 2 Steph. Com., 
11th ed. 486. 

KING'S ADVOCATE. An English advocate 
who holds, in the courts in which the rules 
of the' canon and civil luw prevail, a similar 
position t() that which the attorney general 
holds in the ordinary courts, i. e., he acts as 
c()unsel for the crown in ecclesiastical, ad
miralty, and probate cases, and advises the 
crown on questions of international law. In 
order-· of precedence it seems that he ranks 
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after the attorney general. 'S" Staph. 06Dim.' said'to be' admitted king's or (in America) 
275n·. state's evidence. 4 Steph. Comm. 395; Sweet. 

K I NGS-AT-ARMS. The principal herald of 
England was of old designated "king of the 
heralds," a title which seems to have been 
exchanged for "king-at-arms" about the reign 
of Henry IV. The kings-at-arms at present 
existing in England are three,-Garter, Clar
enceux, and NOIToy, besides Bath, who is not 
a member of the college. Scotland is placed 
under an officer called "Lyon King-at-Arms," 
and Ireland is the province of one named 
"Ulster." Wharton. 

I<ING'S BENCH. The supreme court of com
mon law in England, being so called because 
the king used formerly to sit there in person, 
the style of the court being "coram ipso rege." 

It was called the "queen's bench" in the reign 
of a queen, and during the protectorate of 
Cromwell it was styled the "upper bench." 
It consisted of a chief justice and three puisne 
justices, who were by their office the sovereign 
conservators of the peace and supreme coro
ners of the land. It was a remnant of the 
auZa regi'8, and was not originally fixed to 
any certain place, but might follow the king's 
person, though for some centuries past it 
usually sat at Westminster. It had a very 
extended jurisdictiOon both in criminal and 
civil causes; the former in what was called 
the ".crown side" or "crown office," the latter 
in the "plea side," of the court. Its civil ju
risdiction was gradually enlarged until it em
braced all species of personal actions. Since 
the judicature acts, this court constitutes the 
"king's bench division" of the "high court 
of justice." See 3 Bl. Comm. �1-43. 

I<ING'S CHAMBERS. Those portions of the 
seas, adjacent to the coasts of Great Britain, 
which are inclosed within headlands so as to 
be cut off from the open sea by imaginary 
straight lines drawn from one promontory to 
another. 

I<ING� CORONER AND ATTORNE� An 
officer of the court of king's bench, usually 
called "the master of the crown Ooffice," whose 
duty it is to file informations at the suit 
of a private subject by direction of the court. 
4 Bl. Comm. 308, 309; 4 Steph. Comm. 374, 
378. 

I<ING'S COUNSEL Barristers or serjeants 
who have been called within the bar and 
selected to be the king's counsel. They answer 
in some measure to the advocati jisci, or 
advocates of the revenue, among the Romans .. 
They must not ·be employed against the crown 
without special leave, which is, however, al
ways granted, at a cost of about nine pounds. 
3 Bl. Comm. 27. 

I<ING'S EVIDENCE. When several persons 
are charged with a crime, and one of them 
gives evidence against his accomplices, on 
the promise of being granted a pardon, he is 

BL.LA W DICT. (3D ED.)--67 

K I NG'S PROCTOR. A proCtor or solicitor 
representing the crown in the former practice 
of the courts of probate and divorce. In peti
tions for dissolution of marriage, or for 
declarations of nullity of marriage, the king's 
proctor may, under the direction of the at
torney general, and by leave of the court, 
intervene in the suit fOor the purpose of prov
ing collu,sion between the parties. Mozley & 
Whitley. 

I<ING'S REMEMBRANCER. An officer of the 
central office of the English supreme court. 

Formerly he was an officer of the exehequer, 
and had important duties to perform in pro
tecting the rights of the crown; e. g., by in
stituting proceedings for the recovery of land 
by writs of intrusion, (q. v.,) and for the re
covery of legacy and succession duties; but 
of late years administrative changes have les
sened the duties of the office. Sweet. 

He was at the head of the department which bad 

charge of all revenue suits, and of matters pertain

ing to the office of sheriff. He attended as the officer 
of the king's bench when the lord mayor made his 
appearance on November 9th, and as representing 
the old court of exchequer when the city of London 
did suit and service in discharge of quit-rents for 
certain lands anciently held under the crown. He 
presided at the Trial of the Pyx, the assaying and 
weighing of the coins of the realm. See Remem
brances of Sir F. Pollock. 

I<INGDOM. A country where an officer call
ed a "king" exercises the powers of govern
ment, whether the same be absolute or limit
ed. Wolff, Inst. Nat. § 994. In some king
doms, the executive officer may be a woman, 
who is called a "queen." 

I<INSMAN. See Kin. 

I<INTAL, or I<INTLE. A hundred pounds in 
weight. See Quintal. 

1<1 NTLI DGE. A ship's ballast. See Kent
lage. 

I<IPPER-TIME. In old English law. The 
space of time between the 3d of May and the 
Epiphany, in which fishing tor salmon in the 
Thames, between Gravesend and Henley-on
Thames, was forbidden. Rot. ParI. 50 Edw. 
III. 

I<IRBY'S QUEST. In English law. An an
cient record remaining with the remembranc
er of the exchequer, being an inquisition or 
survey of all the lands in England, taken in 
the reign of Edward I. by John de Kirby, his 
treasurer. BI@unt; Cowell. 

I<I RK. In Scotch law. A church; the 
church; the established church of Scotland. 

I{I RI<-MOTE. A meeting of parishioners on 
church affairs. 



KIRK-:.OF-rICEB 1058 

IORI{-OFFICER. The beadle of a church in -Knidhthood. The rank, order, character, or 
Scotland. dignity of a knight. 

KI RK-SESSION. A parochial church court -.-Knights bachelors. In English law. The 
in Scotland, consisting of the ministers and most ancient, though lowest, order of knight-
elders of each parish. hood. 1 Bl. Comm. 404. 

I{ISSING THE BOOI{. The ceremony of -Knights banneret. In English law. - Those 
touching the lips to a copy of the Bible, used created by the sovereign in person on the field 
in administering oaths. It is the external of battle. They rank, generally, after knights 
symbol-of the witness' acknowledgment of the of the Garter. 1 Bl. Comm. 403. 
obligation of the oath. 

KIST. In Hindu law. 
installment of rent. 

-Knights of st. Michael and St. George. An 
A stated payment; English order of knighthood, instituted in 

1818. 

KLEPTOMANIA. In medical jurisprudence. 
A form (or symptom) of mania, consisting in 
an irresistible propensity to steal. 

,It is said to be often shown in cases of 
women, laboring under their peculiar diseases 
or of those far advanced in pregnancy. A 
sharp distinction is made between kleptoma
nia and the tendency _ to steal so commonly 
observed in the well defined forms of insan
ity; the former is a defective mental char
acteristic approaching the confines of insan
ity on one subject alone, while the individ
ual, on all other subjects, is perfectly sane. 
It differs from shoplifting in that the shop
lifter steals for a purpose, and only those ar
ticles which are of value, while the klepto
maniac takes goods of any description, often 
of no use to herself and with _ no motive for 
their possession; 4 Am. Lawy. 533. See In
sanity. 

I{NACI{ER. One who slaughters useless or 
diseased animals or deals in such. Cent. 
Diet. A regular occupation in London and 
other large cities, regulated by act of parlia
ment August 18, 1911. 

-Knights of St. Patrick. Instituted in Ireland 
by George IlL, A. D. 1763. They have no 
rank in England. 

-Knights of the Bath. An order supposed to 
have peen instituted by Henry IV., and revi�
ed by George L in 1725 to consist of the sov
ereign, a grand master and 36 knights com
panions. In 1815 the order was instituted in 
three classes. In 1847 the civil knights, com
manders and companions were added. They 
are so called from the ceremony formerly ob
served of bathing the night before their cre
ation. 

-Knights of the ohamber. Those created in the 
sovereign's chamber in time of peace, not in 
the field. 2 lnst. 666. 

-Knights of the Garter. Otherwise called 
"Knights of the Order of St. George." This 
order wa-s founded by Richard I., and im
proved by Edward IlL, A. D. 1344. They 
form the highest order of knights. 

See Garter. 

-I{nights of the post. A term for hireling wit
I{NAVE. A rascal; a false; tricky, or deceit- nesses. ful person. The word originally meant a boy, 
attendant, or servant, but long-continued us
age has given it its present signification. 

I{NAVESHIP. A portion of grain given to a 
mill-servant from tenants who were bound to 
grind their grain at such mill. 

KNEEL. To bend the knees in worship with
out resting on them is to kneel. 36 L. J. Ecc. 
10. 

KNIGHT. In English law. The next per
sonal dignity after the nobility. Of knights 
there are several orders and degrees. The 
first in rank are knights of the Garter, insti
tuted by Richard I. and improved by Edward 
III. in 1344'; next follows a knight banneret ; 
then come knights of the Bath, instituted by 
Henry IV., and revived by George I.; and 
they were so called from a cere.mony of bath
ing the night before their creation. The last -
order are ,knights 'bachelo'rs, who, though the 
lowest, are y�t the most ancient, order of 
knighthood; for we find that King Alfred con
ferred this order upon _ his son Athelstan. -1 
Bl. Comm; 403. 

-I{nights of the shire. In English law. Mem
bers of parliament representing counties or 
shires, in contradistinction to citizens or bur
gesses, who represent boroughs or corpora
tions. A knight of the shire is so called, be
cause, as the terms of the writ for election 
still require, it was formerly' necessary that 
he should be a knight. This restriction was 
coeval with the tenure of knight-service, when 
every man who received a knight's fee imme
dia tely of the crown was constrained to be a 
knight; but at present any person may be 
chosen to fill the office who is not an alien. 
The money qualification is abolished by 21 
Vict. c. 26. Wharton. 

-Knights of the Thistle. A Scottish order of 
knighthood. This order is said to have been 
instituted by 'Achaius, king of Scotland, _ A. D. 
819. The better opinion, however, is that it 
was instituted by James V. in 1534, was re
vived 

'
by James VII. (James U.'ofEngland) 

in 1687, and '. reestablished by Queen Anne In 
1703. They have no rank in'England. Whar
ton. 

'BLLAwDICT.(3D ED.)', 
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I(NIGHT-MARSHAL. ·In English law. .An 
officer in the royal household who has juris-

. diction and cognizance of offenses committed 
within the household and verge, and of all 
contracts made therein, a member of the 
household being one of the parties. Wharton. 

I(N I GHT'S FEE was anciently so much of an 
inheritance in land as was sufficient to main
tain a knight; and every man possessed of 
such an estate was obliged to be knighted, and 
attend the king in his' wars, or pay a pecun
iary sum in lieu thereof, called escuage. �n 
the time of Henry II. the estate was estimat
ed at twenty pou

'
nds a year; but Lord Coke, 

in his time, states it to be an estate of six 
hundred and eighty acres. 00. Litt. 69 a. 
See 1 Poll. & Maitl. 232. See, also, Fee. 

I(NIGHT'S SERVICE. Upon the Norman 
conquest, all the lands in England were di
vided into knight's fees, in number above 
sixty thousand; and for every knight's fee, 
a knight was bound to attend the king in his 
wars forty days in a year, in which space of 
time a campaign was generally finished. If 
a man only held half a knight's fee, he was 
only bound to attend twenty days; and so in 
proportion. But this personal service, in proc
ess of time, grew into pecuniary commuta
tions, or aids; until at last, with the military 
part of the feudal system, it was abolished 
at the restoration, by the statute of 12 Oar. 
II. c. 24. 1 Bla. Oom. 410; 2 id. 62; Will. 
Real. Pr.144; 1 Poll. & Maitl. 230. 

I(NIGHTENGUILD. An ancient guild or so
ciety formed by King Edgar. 

I<NOCI< DOWN. To assign to a bidder at an 
auction by a knock or blow of the hammer. 
Property is said to be "knocked flown" when 
the auctioneer, by the fall of his hammer, or 
by any other audible or visible announcement, 
signifies to the bidder that he is entitled to 
the property on paying the amount of his bid, 
acc()rding to the terms of the sale. "Knocked 
down" and "struck off" are synonymous 
term'S. Sherwood V. Reade, 7 Hill (N. Y.) 439. 

I<�OT. In seamen's language, a "knot" is a 
division of the log-line serving to measure the 
rate of the vessel's motion. The humber of 
knots which run off from the reel in half a 
minute shows the number of miles the vessel 
sails in an hour. Hence when a ship goes 
eight miles an hour she is said to go "eight 
knots." Webster. 
I<NOW. T() have knowledge; to possess in
formation, instruction, or wisdom. State v. 
Ransberger, 106 Mo. 135,17 S. W. 290. Horne 
v. Lewis, 160 Ga. 824, 129 S. E. 95. 

I<NOW ALL MEN. In conveyancing. A form 
of public address, of great antiquity, and with 
which many written instruments, such as 
bonds, letters of attorney, etc., still commence. 

t<NOWINGLY. With knowledge; conscio·us
ly; intelligently; willfully. Schultz v. Henry 

ltNOWIiEDQ!1 

ErIcsson Co., 264 Ill. 156, 106 N. E. ,236,240; 
Ex parte Oowden, 74 Tex. Cr. R. 449, 168 S. W. 
539,540; Atkinson V. State, 133 Ark., 341, 202 
S. W. 709, 710; Siuslaw Timber 00.· v. Rus
sell, 91 Or. 6, 178 P. 214,215. The use of this 
word in an indictment is equivalent to an 
averment that the defendant knew what he 
was about to do, and, with such knowledge, 
proceeded to do the act charged. U. S. V. 

Olaypool (D. C.) 14 Fed. 128; State V. Wilson, 
41 Idaho, 598, 242 P. 787, 788. 

"Knowingly" means with knowledge of the 
essential facts, People v. McOalla, 63 Oal. 
App. 783, 220 P. 436, 439; Rownd v. State, 
93 Neb. 427, 140 N. W. 790, 791; Gottlieb v. 
Oommonwealth, 126 Va. 807, 101 S. E. 87!l, 
873: and knowledge must be actual, not mere
ly constructive, Parsons V. Rinard Grain 
00., 186 IO'Ya, 1017, 173 N. W. 276,280. 

I<NOWINGLY AND WILLFULLY. This 
phrase, in reference to violation of a statute, 
means consciously and intentionally. United 
States V. Lehigh Valley R. 00. (0. C. A.) 204 
F. 705, 708; Oregon-Washington R. & Nav. 
00. V. United States (C. O. A.) 205 F. 337, 339; 
United States V. Philadelphia & R. Ry. 00. 
(D. �C.) 238 F. 428, 430. 

I<NOWLEDGE. Information as to a fact. 
The act of knowing; clear perception of the 
truth; firm belief; information; an impres
sion of the mind, the state of being aware. 
State V. Hightower, 187 N. O. 3"00, 121 S. E. 
616, 621. "�nowledge" is the highest degree 
of the speculative faculties, and consists in 
the perception of the truth of affirmative or 
negative propositions, while "belief" admits 
of all degrees, from the slightest suspicion to 
the fullest assurance. Montgomery V .  Oom
monwealth, 189 Ky. 306, 224 S. W. 878; State 
V. Godette, 188 N. O. 497, 125' S. E. 24, 28; 
Franken V. State, 190 Wis. 424, 209 N. W. 766, 
769. The difference betwp-en knowledge and 
belief is ordinarily merely in the degree, to be 
judged of by the court, when addressed to the 
court; by the jury, \Vhen addressed to the 
jury. Hatch v. Carpenter, 9 Gray (Mass.) 271. 
See Utley V. Hill, 155 Mo. 232, 55 S. W. 1091, 
49 L. R. A. 323, 78 Am. St. Rep. 569; Ohio 
Valley Ooffin 00. V. Goble, 28 Ind. App. 362, 
62 N. E. 1025; Olarke V. Ingram, 107 Ga . . 565, 
33 S. E. 802. 

"Knowledge" of contents of an instrument 
means more than a mere sensory conscious
ness of its physical existence, and must in
clude understanding of itS' actual contents. 
Mitchell v. Slye, 137 Md. 89, 111 A. 814, 819. 

Knowledge may be imputed, when the means of 

knowledge exists, known and accessible to the par
ty, and capable of communicating pOSitive informa

tion. Scott V. Empire Land Co. (D. C.) 5 F. (2d) 

873, 875; Smith v. Industrial Acc. Commission of 

California, 174 Cal. 199, 162 P. 636, 637; Scheckells V. 

Ice Plant Mining Co. (Mo. App.) 180 S. W. 12, 15; 

People V. TanteneIla, 212 Mich. 614, 180 N. W. 474, 

476; Hopkins v. McCarthy, 121 Me. 27, 115 A. 513, 
515. However closely actual notice may, in many in

stances, approximate knowledge, and constructive no-
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tice may be its equivalent in effect, there may be 

actual notice without knowledge; and, when con

structive notice is made the test to determine pr�ori
ties of right, it may fall far short of knowledge. 
Cleveland Woolen Mills v. Sibert, 81 Ala .. 140, 1 So. 
773; Dodge v. Grain Shippers' Mut. Fire Ins. Ass'n, 

176 Iowa, 316, 157 N. W. 955, 961; Stanton v. Haw
kins, 41 R. 1. 501, 103 A. 229, 230. Thus, oral notice 

to employer by employe of injury is not "knowledge" 
of the injury, excusing employe's failure to give no
tice of injury required by Workmen's Compensation 

Act. In re Brown, 228 Mass. 31, 116 N. E. 897, 898; 
In re Simmons, 117 Me. 175, 103 A. 68. 

-Carnal knowled ge. Coitus; copulation; sex
ual intercourse. 

-Knowled ge of law. "Knowledge of law" in
cludes knowledge of the decisions of the 
courts,which are part of the law. Spitzer v. 
Board of Trustees for Regina Public School 
Dist. No. 4, of Saskatchewan (C. C. A.) 267 
F. 121, 126. 
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the allegation denied. West v. Home Ins. Co. 
(C. C.) 18 Fed. 622. 

KNOWN HEIRS. In a statute relating to the 
sale of property of unknown heirs, it has been 
held to mean those persons who are known, 
and whose right to inherit, or the extent of 
whose right, to inherit, is dependf'nt on the 
non-existence of other persons nearer or as 
near as the ancestor in the line of descent. 
People v. Ryder, 65 Hun 175, 19 N. Y. S. 977. 

I(NOWN-MEN. �� title formerly given to the 
Dollards. Cowell. 

I(ORAN. The Mohammedan book of faith. 
It contains both ecclesiastical and secular 
laws. 

I(OSHUBA. The Jewish "Koshuba" is a mar
riage contract or marriage settlement. Hur
witz v. Hurwitz, 216 App. Div. 362, 21'5 N. Y. 
S. 184, 185. 

I( I d f th ' '1 One has I(ULEANA. The Hawaiian term "kuleana" 
- now e ge 0 ano er s perl. means a small area of land, such as were 
"knowledge of peril of �l11other," within doc- awarded in fee by the Hawaiian monarch, trine of discovered peril, whenever it reason- about the year 1850, to all Hawaiians who 
a·bly appears from the known facts and cir- made application therefor. De ]'l'ies v. 
cumstances that the latter is pursuing a Scott (C. C. A.) 268 F. 952,953. 
course which will probably terminate in seri
ous bodily injury to him, and that he probably 
will pursue it to the end. Galveston, H. & S. 
A. Ry. Co. v. Wagner (Tex. Com. App.) 298 
S. W. 552, 554. 

-Personal knowled ge. Knowledge of the truth 
in regard to a particula'r fact or allegation, 
which is original, and d oes n ot depend on in
,formation or hearsay. Personal knowledge of 
an allegation in an answer is personal knowl
. edge of its truth or falsity; and if the allega
tion is a negative one, this necessarily in
cludes a knowledge of the truth or falsity of 

KUT-I(UBALA. In Hindu law. A mortgage
deed or deed of conditional sale, being one of 
the customary deeds or instruments of se
curity in India as declared by regulation of 
1806, which regulates the legal proceedings 
to be taken to enforce such a security. it is 
also called "Byebil-W uffa." Wharton. 

I(YMORTHA. A Welsh term for a waster, 
rhymer, minstrel, or other vagabond who 
makes assemblies. and' collections. Barring . 
Ob. St� 360. 

KYTH. Sax. Kin or kindred. 
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L: This letter, as a Roman numeral, stands 
for the number "fifty." It i.s also used as an 
abbreviation for "law," "Uber," (a book,) 
·'lord," and some other words of which it 
is the initial. 

L. 5. An a,bbreviation of "Long Quinto," 
one of the parts of the Year Books. 

LABOR 

broken, though a private man suffer. loss. 
Co. Litt. 152b. 

L'obllgatlon sans cause, ou sur une fausse 
cause, ou  sur cause i l l icite, ne peut avoir  aueun 
efi'et� An obligation without consideration, 
or upon· a false consideration (which fails), 
or upon unlawful consideration, cannot have 
any effect. Code 3. 3. 4; Ohitty, Contr. 11th 
Am. ed. 25, note. L. C. An abbreviation which may stand ei

ther for "Lord Chancellor," "Lower Canada," 
or "Leading Cases." L'ou Ie ley done chose, la ceo done remedie a 

vener a ceo. Where the law gives a right, it 
L. J.  An abbreviation for "Law Judge ;"  al- gives a remedy to recover. 2 Rolle 17. 
so for "Law Journal." 

L. L. (also L. Lat.) and L. F. (also L. Fr.) 
are used as abbreviations of the terms "Law 
Latin" and "Law French." 

L. R. An abbreviation for "Law Reports." 

L. S. An abbreviation for "Locus Sigilli," the 
place of the seal, i. e., the place where a seal 
is to be affixed, or a scroll which stands in
stead of a seal. See, Smith v. Butler, 25 N. 
H.· 524; Barnes v; Walker, 115 Ga. 108, 41 
S. E. 243; McT.Jaughlin v. Braddy, 63 S. C. 
433, 41 S. E. 523, 90 Am. St. Rep. 681. 

LL. The reduplicated form of the abbrevia-
• tion "L." for "law," used as a plural. It is 

generally used in citing old collections of 
statute law; as "LL. Hen. 1." 

LAAS. In old records. A. net, gin, or snare. 

LA BEL. Anything appended to a larger writ
ing, as a codicil ; a narrow slip of paper or 
parchment affixed to a deed or writ, in order 
to hold the appending seal. 

In the" vernacular, the word denotes a 
printed or written sUp of paper affixed to"� 
manufactured article, giving information as 
to its nature or quality, or the contents of a 
package, name of the maker, etc. See Per
kins v. Heert, 5 App. Div. 335, 39 N. Y. S. 
223; Higgins v. Keuffel, 140 U. S. 428, 11 S. 
Ct. 731, 35 L. Ed. 470; Burke v. Cassin, 45 
Cal. 481, 13 Am. Rep. 204; U. S. v. Skilken 
(D. C.) 293 F. 916, 919. 

A copy of a writ in the exchequer. 1 Tidd, 
Pro 156. 

LL.B., L L.M., and L L.D. Abbreviations used LA BI NA. In old records. Watery land. 

to denote, respectively, the three academic LABOR. Work ; toil; service. Continued 
degrees in law',-bachelor, master, and doc- exertion, of the more onerous and inferior 
tor of laws. kind, usually and chiefly consisting in tlie 

protracted expenditure of muscular force, LA. Fr. The. The definite article in the adapted to the accomplishment of specific 
feminine gender. Occurs in some legal terms useful ends. It is used in this sense in se\'and phrases ; as "Termes de lOt Ley," terms of erallegal phrases, such as "a count for work 
the" law. and labor," "wages of labor," etc., and is 
LA. Fll". There. An adverb of time and commonly construed as having such meaning 

when used in statutes giving liens to laborers, 
Road Supply & Metal Co. v. Bechtelheimer, 

LA CHA M B R E  D ES EST E l  LLES. The star- 119 Kan. 560, 240 P. 846, 847; Oavanaugh v. ' 
place·; whereas. 

Art Hardware & Mfg. Co. , 124 "Wash. 243, 
214 P. 152, 154; Stuart v. Oamp Carson MinLa 'conscience est la p lus chan geante des ing & Power Co., 84 Or. 702, 165 P. 359, 

regles. Conscience is the most changeable of 362; Bell Oil & Refining Go. v. Price (Te:X. 
rules. Civ. App.) 251 S. W. 559, 562; and in the 
iLa ley favou r  la vie d'un home. The law fa- Immigration Act excluding aliens coming to 
vors the life of a man. Yearb. M. 10 Hen. the United States under contract, "to per
VI. 51. form labor." Ex parte Aird (D. 0.) 276 F. 

954, 957; U. S. v. Vnion Bank of Oanada 
!La ley favou r  I'en heritance d'un home. The (0. O. A.) 2-62 F. 91, 93. 

chamiber. 

ila1w favors the inheritance of a man. Yearb. The term "labor" is ,sometimes given a 
M. 10 Hen. VI. 51. broader meaning as including all bodily or 

iLa ley voct plus tost s uffer u n  mischeife que 
un inconvenience. The law will sooner suffer 
:a mischief than an inconvenience. Litt. § 
:231. It is holden for an inconvenience that 
;any of the maxims of the law should be 

intellectual exertion done for purpose other 
than pleasure. Massachusetts Bonding & 
Insurance Co. v. Steele (Tex. Civ. App.) 293 
S. W. 647, 648; Johnson v. Citizens' Trust 
Co., 78 Ind. App. 487, 136 N. E. 4;9, 51; Crook 
v. Commonwealth, 147 Va. 593, 136 S. E. 565, 
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567, 50 A. L. R. 1043. This broad construc
tion' has been adopted in construing statutes 
limiting hours of labor. Commonwealth v. 
John T. Connor Co., 222 Mass. 299, 110 N. 
E. 301, 302, L. R. A. 1916B, 1236, Ann. Cas. 
1918C, 337; Ex parte Steiner, 68 Or. 218, 137 
P. 204, 206. 

"Labor," "business," and "work" are not syn
onyms. Labor may be business, but it is not neces
sarily so ; and business is  not always labor. Labor 
implies toil ; exertion producing weariness; manual 

, exertion of a toilsome nature. 

Common labor 

Common labor, within the meaning of Sunday 
laws, is not to be restricted to manual or physical 
labor, but includes the transaction of ordinary busi
ness, trading, and the execution of notes and other 
instruments. Bryan v. Watson, 127 Ind. 42, 26 N. E. 
666, 11 L. R. A. 63 ; Link v. Clemmens, 7 Blackf. 
(Ind.)' 480 ; Cincinnati v. Rice, 15 Ohio, 225 ; Eitel 
v. I?t!ite, 33 Ind. 201. But compare Bloom

' 
v. Rich

ards, 2 Ohio St. 387 ; Horacek v. Keebler, 5 Neb. 355 ; 
State v. Somberg, 113 Neb. 761, 204 N. W. 788, 790. 

,It does not inclup,e the transaction of judicial busi
ness or the acts of public officers. State v. Thomas, 
61 Ohio St. 444, 56 N. E. 276, 48 L. R. A. 459 ; Hastings 
v. Columbus, 42 Ohio St. 585. 

"Common labor" is unskilled manual labor, and 
is an "employment" within Workmen's Compensa
tion Law. Leitz v. Labadie Ice Co., 211 Mich; 565, 
179 N. W. 2..91, 293. 

A Spanish land measure, in use in Mex-
. ico . and formerly in Texas, . equivalent to 

177;7 acres. 

LABO R A JU AY. In old practice. To tam
per with a jury ; to endeavor to influence 
them in their verdict, or their verdict gen
erally. 

LABO R C O N D I T I O NS. The term "labor con
ditions" in a contract authorizing temporary 
suspension by the contractor for "strikes, la
�or conditions, and lockouts," refers to scar
city of lahor alone, and bears no relation to 
the cost of labor. Robinson v. Solomon, 222 
Mich. 618,193 N. W. 209,212. 

LABOR U N I O N .  A combination or associa
tion of laborers for the purpose of fixing the 
rate of their wages and hours of work, for 
their mutual benefit and protection, and for 
the 'purpose of righting grievances against 
their employers. 

' 

LABO RA R I IS.  An ancient writ against per
sons who refused to' serve and do labor, and 
who had no means of living ; or against such 
as, having served in the winter, refused to 
serve, in the summer. Reg. Orig. 189. 

LABORER. ' One ",ho, as a means of liveli-
, hood, performs work and labori·,for another. 

' Qliver , v. Macon Hardware Co., 98 Ga. 249, 
25�.S.E.403, 58 Am. St. iJ.ep. 300; Blanchard 
V. Railway Co.) 87 Me. 241, 32 A. 890; In re 
aoKing (D.C:) 14 F;.J�; Cofllp. y.Reynold'S, 
57.,N: Y. 646 ; WeY,II,¥>,uth" v.o;S!lnborn, 43 N; 

.. tl�� 171,·.,� A�. ,�� .. 144;" Epps.v .. Epps,1'l 
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Ill. App. 201; Missouri State Highway Com
mission, to Use of Onstad, v. Coopers' Const. 
Service Co. (Mo. App.) 268 s. W. 701, 702. 
In English statutes, this term is generally un
derstood to designate a servant employed in 
husbandry or manufactures, and not dwell
ing in the home of his employer. Wharton; 
Mozley & Whitley. A person without par
ticular training, employed at manual labor 
under a contract terminable at will. Devney 
v. City of Boston, 223 Mass. 270, '111 N. E. 
788, 789; City of Atlanta v. Hatcher, 31 
Ga. App. 633, 121 S. E. 864 ; Cole v. Grant, 
144 La. 916, 81 So. 398, 399; Shepard v. Find-
ley, 204 Iowa, 107, 214 N. W. 676, 678; Cava
naugh v. Art Hardware & Mfg. Co., 124 Wash. 
243, 214 P. 1-52, 154. 

As used in mechanics' lien statute "laborer" is 
said to include all who work with their hands, crude 
implements, or teams in work demanding that char
acter of service, Kansas .City' Southern Ry. Co. v. 
Wallace, 38 Okl. 233, 132 P. 908, 911, 46 L. R. A. (N. 
S.) 112, and laborer under garnishment statute is  
unskilled laborer, Groves & Rosenblath v.  Atkins, 
160 La. 489, 107 So. 316, 317, but see Lames v. Arm
strong, 162 Iowa, 327, 144 N. W. 1, 2, 49 L. R. A. (N. 
S.) 691, Ann. Cas. 1916B, 511. 

A laborer. as the word is used in the Pennsylvania 
act of 1872, giving a certain preference of lien, is  
one who performs, with his own hands, the contract 
which he makes with his employer. Appeal of 
Wentroth, 82 Pa. 469. 

See, also, Labor. 

LABORE RS, STATUTES O F. In English 
law. These are. the statutes 23 Edw. III.. 12 
Rich. II, 5 Eliz. c. 4, and 26 & 27 Viet. c. 125, 
making various regulations as to laborers, 
servants, apprentices, etc. 

LAC, LAI <. In Indian computation, 100,000. 
The value of a lac of rupees is a1bout £10,000 
sterling. Wharton. 

LACE. A measure of land equal to one pole. 
This term is widely used in Cornwall. 

LAC E RTA. In old English law. A fathom. 
Co. Litt. 4b. 

LACEY ACT. An act of congress, May 25, 
1900, under which the states may enforce 
game laws against animals, birds, etc., im
ported' from other states or countries. See 
Game Laws. 

LAC H ES. Omission to assert a right for an 
unreasonable and unexplained length of time, 
under circumstances prejudicial to adverse 
party. Stewart v. Grant, 126 Me. 195, 137 A. 
63, 66; State v. Plummer, 130 WaSh. 135,226 
P. 273, 275; Pickens v. Merriam (C. O. A.) 
242 F. 363, 370; Massie v .. Asbestos Brake Co., 
95 N. J. Eq. 298, 123 A. 155, 160; Sanders v. 
Oam'Pbell, 231 Mich. 592, 204 N. W. 767� 768. 

,The omission of something which a party 
might do, and, might reasonably be expected 
to � do" towards. the vindication or enforce
Dlent. of his" rights, under' circumstances mak-
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ing the present enforcement of such 'rights . LADY:' In Erigiish law. ' The"title ,'belong- . 

inequitable. A want of activity and diligence ing to the wife of / a peer, and (by courtesy) , 
in making a claim or moving for the enforce- the wife of ,a baronet or knight, and also, to 
ment of a right (particularly in equity) which any woman, ma�ried or SOle', whose father was 
will afford ground for presuming' against it, a nobleman of a rank not lower than that of 
or for refusing relief, where that is discre- ear�. 
tionaTY with the court. See Ring v. Lawless, 
190 Ill. 520, 60 N. E. 881 ; Wissler v. Craig, LADY-COU RT. In English law. The court 

80 Va. 30 ; Morse v. Seibold, 147 Ill. 318, 35 of a lady of the manor. 

N. E. 369 ; Babb v. Sullivan, 43 S. C. 436, 21 
S. E. 277; Graff v. Portland, etc., Co., 12 Colo. 
App. 106, 54 P. 854 ; Coosaw Min. Co. v. Caro. 
lina Min. Co. (C. C.) 75 F. 868 ; Parker v: 
Bethel Hotel Co., 96 Tenn. 252, 34 S. W. 209, 
31 L. R. A. 706 ; Chase v. Chase, 20 R. I. 
202, 37 A. 804; Hellams v. Prior, 64 S. C. 
296, 42 S. E. 106 ; First Nat. Bank v. Nelson, 
106 Ala. 535, 18 So. 154; Cole v. Ballard, 78 
Va. 147 ; Selbag v. Abitbol, 4 Maule & S. 462. 

"Limitations" and "laches" are not synonymous ; 
but "limitations" signifies the fixed statutory period 
within which an action 'may b& brought for some 
act done to preserve a right, while "laches" signi
fies delay independent of statute. In re Van 'l'as
sell's Will, 196 N. Y. S. 491, 494, 119 Misc. 478. 

LACT A. L. Lat. In old English law. De
fect in the weight of money ; lade, of weight. 
This word and the verb "lactGJre" are used in 
an assise or statute of the sixth year of King 
John. Spelman. 

LACUNA. In old records. A ditch or dyke ; 
a furrow for a drain ; a gap or blank in 
writing. 

LAC U S. 
I n the Civil Law 

A lake ; a receptacle of water which is 
. never dry. Dig. 43, 14, 1, 3. 

I n Old English Law 

Allay or alloy of ' silver with base metal. 
Jj"leta, lib. 1, c.· 22, § 6. 

LADA. 
In Saxon Law 

A Im.rgation, or mode of trial by which one 
purged himself of an accusation; as by oath 
or ordeal. Spelman. 

A water-course ; a trench or canal for 
draining marshy grounds. In old English, a 
lade or load. Spelman. 

I n Old English Law 

A court of justice ; a lade or lath. Cowell. 

LAD E, or LO DE. l.'he mouth of a river. 

LAD EN I N: B U LI {. A term of maritime law, 
applied to' a vessel which is freighted with 
a cargo which is neither in casks, boxes, bales, 
nor cases, but lies loose in the hold, being 
defended from wet or moisture by a number 
of mats and a quantity of dunnage. Cargoes 
of corn, salt, etc., are usually so shipped. 

LAD I N ·G,  B I LL OF. See Bill. ' 

LADY DAY . . The :25th of March, the feast 
of the Annunciation of. the Blessed Virgin 
Mary. In parts of Ireland,however, they so 
designate the 15th of August, the festival of 
the Assumption of the Virgin. 

LADY'S F R I END. The style of an officer of 
the English house of commons, whose· duty 
was to secure a suitable provision for the 
wife, when her husband sought a divorce by 
special act of parliament. The act of ·1857 
abolished parliamentary divorces, and this of
fice with them. 

LIEN (Anglo-Saxon). A loan. See Benefici�m. 

LIENLAND. Land held of a superior wheth
er much or little. 1 Poll. & Maitl. 38. 

Land given to the lessee and to two or 
three successive heirs of his ; synonymous 
with loan land. This species of tenure seems 
to have been replaced by that of holding by 
book or bocland. . See Maitl. Doomsday Book 
and Beyond 318. See Folcland. 

LlESA MAJESTAS,. Lat. Leze-majesty, or 
injured majesty ; high treason. It is a phrase . 
taken from th.e civil law, and anciently meant , 
�ny offense against thekiug's person or ,dig
nity. 

.LlEsio ULTRA D I M I D I U M V EL E N O RMI S • .  

tn Roman law. The injury sustained by oue 
. 

of the parties to an onerous contract' when 
he had been overi'eached by the other to the 
extent of more than one-half of the value: 
of the subject-matter ; 

. 
e. {j., when a vendor

" 

had not received half the value of property ' 

sold, or the purchaser had paid more than 
double value. Colq. Rom. Civil Law, § 2094. 

LlESI ONE FI DEL, SU I TS PRO. Suits in 
the ecclesiastical courts for spiritual offenses 
against conscience, for non-payment of debts, 
or breaches of civil contracts. This attempt 
to turn the ecclesiastical courts into courts 
of equity was checked by the constitutions 
of Clarendon, A. D.l164. 3 Bl. Comm. 52. 

LIES IWERP . . A thing surrendered into the 
hands or power of another ; a thing given 
or delivered. Spelmari. 

LIET. In old English law. One of a class 
between servile and free. Palgrave, i. 354. 

LJETA RE J ER:USALE.M. Easter offeringS; so'; 
called from these words

' 
in the hymn of the 

day. They are also denominated "quadrage-
8imalia." Wharton. 
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LJETHE, or LATHE. A division or district LAMANE U R. Fr. In French marine law.-
p.eculiar to the county of Kent. Spelman. A pilot. Ord. Mar. liv. 4, tit. 3. 
LA F O R D SW I C .  In Saxon law. A betraying LAMB. A sheep, ram or ewe under the age 
of one's lord or master. of one year. 4 Car. & P. 216. 

LAGA. L. Lat., from the Saxon "lag." Law; 
a law. 

LAGAN. See Ligan. 

LAM BARD'S ARCHA I O N. A discourse upon 
the high court of justice in England, by Wil
liam Lambard, published in 1635. Man. Leg. 
Bibl. 

LAG E  DAY. In old English law. A law day ; LAM BARD'S A R C H A I O NO M I A. A work a time of open court ; the day of the county printed in 1568, containing the Anglo-Saxon court ; a juridical day. laws, those of William the Conqueror, and of 
LAGE-MAN. A lawful man ; a good and Henry I. 
la wful man. A juror. Cowell. 

L.AGENA. L. Lat. In old English law. A 
measure of ale. Fleta, lib. 2, c. 11. Said to 
consist of six sextaries. Cowell. 

LAMBARD'S E I R ENAR C H A. A work upon 
the office of a justice of the peace, which, 
having gone through two editions, one in 
1579, the other in 1581, was reprinted in Eng
lish in 1599. 

LAG H DAY or LAH DY. A day of open court ; 
LAM B ET H  D EG R E E. I E h A a day of the county court. C-owell ; Toml. n nglis law. 
degree conferred by the Archbishop of Oanter-
bury, in prejudice of the universities. 3 
Steph. Comm. 65; 1 Bl. Comm. 381. 
LAM E  D U C I < . A cant term on the stock ex-

LAG U .  In old English law. Law ; also used 
to express the territory or district in which 
a particular law was in force, as Dena lagu, 
M ercna. lagu, etc. change for a person unable to meet his en

A 
gagements. 

l.,.AH LS L I T. A breach of law. Cowell. 
mulct for an offense, viz., twelve "ores." LA M MAS D AY. The 1st of August. It· is 

one of the Scotch quarter days, and is what 
LAH MA N, or LAG EMANNUS. An old word is called a "conventional term." 
for a lawyer. Domesday, I. 189. 

LAM MAS LANDS. Lands over whicb there 
LAIA. A roadway in a wood. Mon. Angl. is a right of pasturage by persons other than 
t, 1, p. 483. the owner from about Lammas, or reaping 

LAI CU S. Lat. A layman. One who is not time, until sowing time. Wharton. 

iIi holy orders, or not engaged in the ministry LANA. Lat. In the civil law. Wool. See 
of religion. Dig. 32, 60, 7�, 88. 
LAI RW I T E� or 

.
LAI RE� I TE. A. fine for adul- ·

·
LANCASTER. A county of England, erected 

tery or fornwatlOn, anCIently paId to the lords into a county palatine in the reign of Edward 
of some manors. 4 Inst. 206. IlL, but now vested in the crown. 
LAI S  G E NTS. L. Fr . . Lay people ; a jury. 

LAITY. In EngUsh law. Those persons who 
dO not make a part of the clergy. They are 
divided into three states: (1) Oivil, including 
all the nation, except the clergy, the army, 
and navy, and subdivided, into the nobility 
and the commonalty ; (2) 'ffIJilitary ; (3) mari
time, consisting of the navy. Wharton. 

LAIZ, LEEZ (0. Fr.). A legate. Kelh. 

LAKE. A hirge body of water, contained in 
a depression of the earth's surface, and sup
plied from the drainage of a more. or less ex
tended area. Webster. See Jones v. Lee, 77 
Mich. 35, 43 N. W. 855; Ne-pee-nauk Club v. 
Wilson, 00 Wis. 200, 71 N. "W. 661. 

The fact that there is a current from a 
higher to a lower level does not make that a 
river which would otherwise be a lake ; and 
the fact that a river swells out into :broad, 
pond-like .sheets,_ . with a current, does not 
make tba t a l.ake which WOuld oth�rwise be 
a river. State v. Gilmanto:Q.� 14 N.H. 471. 

LANCET I .  In feudal law. Vassals who were 
obliged to work for their lord one day in the 
week, from Michaelmas to autumn, either 
with fork, spade, or flail, at the lord's option. 
Spelman. 

LAND, in the most general sense, compre
hends any ground, soil, or earth whatsoever; 
as meadows, pastures, woods, moors, waters, 
marshes, furzes, and heath. Co. Litt. 4,,_ In 
its more limited sense, land denotes the qllJ!Rn
tity and character of the interest or estate 
which the tenant may hold in land. The land 
is one thing, and the estate in land is an
other thing, for an estate in land is a time iIll 
land or land for a time. Plowd. 555. 

"Land" includes not only the soil, but everr
thing attached to it, whether attached by the 
course of nature, as trees, herbage, and wa
ter, or by the hand of man, as .buildirigs and! 
fences. Mott v. Palmer, 1 N. Y. 572; Nessler' 
v. Neher, 18 Neb. 649, 26 N; W. 471; Higgihs 
Fuel CO'. v.

' 
Snow, 113' Fed: 433, '51 O. C. A.. 

267; Lightfoot T.-,Groveju IIeis:k.o (Tenn�)477';: 
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Jolinson v. Richardson., 33 MisS:. 464; Mitchell 
v.Warner,5 Conn. 517 ; Myersv.League, 62 
Fed. 659, 10 C. C. A. 571 ; 2 Bl. Comm. 16, 17 ; 
Walters v.' Sheffield, 7'5 Fla. 505, 78 So. 539, 
541 ; Sox v. Miracle, 35 N. D. 458, 160 N. W. 
716, 719 ; North Side Canal Co;v. Twin Falls 
Canal Co. (D. C.) 12 F.(2d) 311, 314 ; Walpole 
v. State Board of Land Com'rs, 62, Colo. 554, 
163 P. 848, 850. It embraces not only the 

. surface of the earth, 'but everything under 
or over it. Gas Products Co. v. Rankin, 63 
Mont. 372, 207 P. 993, 997, 24 A. L. R. 294; 
Garnsey Coal Co. v. Mudd (C. C. A.) 281 F. 
183, 184. 

Land is the solid material of the earth, Whatever 
may be the ingredients of which it is composed, 
whether soil, rock, or other substance. Civ. Code 
Cal. § 659. 

Philosophically, it seems more correct to say 
that the word "land" means, in law, as in the 
vernacular, the soil, or portion of the earth's crust ; 
and to explain or justify such expressions as that 
"whoever owns the land owns the buildings above 

, and the minerals below," upon the view, not that 
these are within the extension of the term "land," 
but that they are so connected with it that by rules 
of law they pass by a conveyance of the land. This 
view makes "land," as a term, narrower in significa
tion than "realty;" though it would allow an in
strument speaking of land to operate co-extensively 
with one granting realty or real property by either 
of those terms. But many of the authorities use the 
expression "land" as including these incidents to 
the soil. Abbott. 

. 

See, also, Lands. 

Accom m odation Lands 

In English law. Lands ,bought by a builder 
or speculator, who erects houses thereon, and 
then leases portions of them upon an im
proved ground rent. 

Bou nty Lands 

Portions of the public domain given or do
noted to private ;persons as a bounty for serv
ices rendered, chiefly for military service. 

Certificate Lands 

In Pennsylvania, in the period succeeding 
the revolution, lands set apart in the western 
portion of the state, which might be bought 
with the' certificates which the soldiers of 
that state in the revolutionary army had 
received in lieu of pay. Cent. Dict. 

Crown Lands 

In England and Canada, lands belonging 
to the sovereign personally or to the ·govern
ment or nation, as distinguished from such 
as have passed into private ownership. 

Demesne Lands 

See Demesne. 

Donation Lands 

Lands granted from the public domain to 
an individual as a Ibounty, gift, or donation ; 
particularly, in early Pennsylvania history, 

lands thus granted to soldiers of therevol
utionary war. 

Fabrlo Lands 
In English law, lands given towards 

maintenance, rebuilding, or repairing 
cathedral and other churches. 

General Land Office 

the 
of 

An office of the United States government, 
being a division of the department of the in
terior, having charge of all executive action 
relating to the public lands, including their 
survey, sale or other disposition, and patent
ing; constituted by act of congress in 1812 
(Rev. St. § 446 [43 USCA § 1]), and presided 
over by an officer styled "commissioner of tb,e 
general land office." 

Land Certificate 

Upon the registration of, freehold 'land un
der the English land transfer act, 1875, a cer
tificate is given to the registered proprietor, 
and similarly upon every transfer of register
ed land. This registration supersedes the ne
cessity of any further registration in the reg
ister counties. Sweet. It contains a descrip
tion of the land a.<; it appears on the register 
and the name and address of the proprietor, 
and is prima facie evidence of the truth of 
the matters therein set forth. 

Lan d  Cop 

The sale of land which was evidenced in 
early English law by the transfer of a rod 
or festuca (q. v.) as a symbol of posseSSion 
which was handed by the seller to the reev.e 
and .by the reeve to the purchaser. The con
veyance was made in c(mrt, it is supposed, 
for securing ·better evidence of it, and harring 
the claims of expectant heirs; Maitl. Domesd. 
B. 323. 

Lan d  Court 

In American law. A court formerly exist
ing in St. Louis, Mo., having a limited ter
ritorial jurisdiction over actions concerning 
real property, and suits for dower, partition, 
etc. 

Land Damages 

See Damages. 

Land Department 

I 

That office of the United States govern
ment which has jurisdiction and charge of 
the public lands, including the secretary of the· 
interior and the commissioner of the general 
land office and their suhordinate officers, and 
being in effect the department of the interior 
considered with reference to its powers and 
duties concerning the public lands. See U. S. 
v. Winona & St. P. R. Co., 67 Fed. 956, 15 
C. C. A. 96; Northern Pac. R. Co. v. Barden 
(C. C.) 46 Fed. 617. 

Land District 

A 'division of a state or territory, created 
by federal authority, in which is located';a 
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United States land office, with a "register of 
the land office" and a "receiver of public 
money," for the disposition of the public lands 
within the district. See U. S. v. Smith (0. G.) 
11 Fed. 491. 

Land-Gabel 

A tax or rent issuing out of land. Spelman 
says it was.. originally a penny for every 
house. This land-gabel, or land-gavel, in the 
register of Domesday, was a quit-rent for the 
site of a house, or the land whereon it stood ; 
the same with what we now call "ground
rent." Wharton. 

Land G rant 

A donation of public lands to a subordinate 
government, a corporation, or an individual ; 
as, from the United States to a state, or to a 
railroad company to aid in the construction of 
its road. 

Land Offices 

Government offices, subordinate to the gen
eral land office, established in various parts 
of the United States, for the transaction of 
local business relating to the survey, location, 
settlement, . pre-emption, and sale of the pub
lic lands. See General La.nd Office, 8upra. 

Land Patent 

A land patent is a muniment of title issued 
by a government or state. for the conveyance 
of some portion of the public domain. 

Land-Poor 

By the term "land-poor" it is generally un
derstood that a man has a great deal of un
productive land, and perhaps is obliged to 
borrow money to pay taxes ; but a man 
"land-poor" may be largely responsible. Mat
teson v. Blackmer, 46 Mich. 39'7, 9 N. W. 445. 

Land-Reeve 

A land-reeve is a person. whose business it 
is to overlook certain parts of .a farm or es
tate ; to attend not only to the woods and 
hedge-timber, but also to the. state of the 
fences, gates, buildings, private roads, drift
ways, and water-courses ; and likewise to the 
stocking of commons, and encroachn;tents of 
every kind, as well as to prevent or detect 
waste and spoil in general, whether by the 
tenants or others ; and to report the same to 
the manager or land steward. Ene. Lond. 

Lan d  R:evenues 
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exceeding thirty-one years, or three lives. 
Long prior to this a Scottish stat. 1455, c. 
41, had made necessary the consent of parlia
ment in case of the alienation of crown prop
erty .. It is said that none of these statutes 
have succeeded in checking the practice. Ear
ly at the beginning of the reign of George III. 
the hereditary crown revenues derived from 
escheats, manors held in capite, estrays, fines,' 
etc., were surrendered by the king to the gen
eral funds, and in the place of them he re
ceived a specified sum annually for the civil 
list. 

Land Steward 

A person who overlooks or has the manage
ment of a farm or estate. 

Land Tax 

A tax laid upon the legal or beneficial own
er of real property, and apportioned upon the 
assessed value of his land. 

Land Tenant 

The person actually in possession of Jand ; 
otherwise styled the "terre-tenant." 

Land Ti�les and Transfer Act 

An English statute (38 & 39 Vict. c. 87) pro
viding for the'establishment of a registry for 
titles to real property; and making sundry pro
visions for the transfer of lands and the re
cording of 'the evidences thereof. It presents 
some analogies to the recording laws of the 
American sta tes. 

Land Waiter 

In English law. An officer of the custom
house, whose duty is, upon landing any mer
chandise, to, examine, taste, weigh, or measure 
it, and to take an account thereof. In some 
ports they also execute the office of a coast 
waiter. They are likewise occasionally styled 
"searchers" and are to attend and join with 
the patent searcher iil the execution of ·all 
cockets for tlle shipping of. goods to be' ex
ported to foreign parts ; and, in cases where 
drawbacks on bounties are to be paid to the 
merchant on the exportation of any goods, 
they, as well as the patent searchers, are to 
certify the shipping thereof on the debentures. 
Enc. Lond. , 

. Land-Warrant 

The evidence which the state, on good con
sideration, gives that the person therein nam
ed is entitled to the quantity of land therein 
specHied, the bounds and description of which 

This term denotes incon;te derived from the' owner of the. warrant may fix by entI'y 
crown lands' in Gr.eat Britain; These lands and survey, in the section of country set apart 
have been so largely. granted away to subjects for its location' and satisfa:ction;. Neal v. 
th.at they are now �ntracted:within very nar- President, etc., of. East Tennessee College, 
row liD,ltts; .The cro.wn was · SQ. mu�h impO:V- 6 Yerg. (Tenn.) �: ':' . 
erished.in. thisiD,lanner, by .Willia.m .IU,t1;lat 

M ineral Lands 
the stat. 1 Anne, c. 7, § 5, .was pal3sed, wh.ich, 
with stat. 34 George III, c. 75, which amends In the land:la"Ws' (:k:th� United States. 
and continues it� ifial!i� void' all grants or leas-- ,LaoosneontaiIiing ·deposits( of vaLuable,' ,useful, 

�. es ,from the: iground. of royal manor a, .01':· other ; or iPl'ooIDU8' miner.a;1s' in· such' quantities: as' to 
'-pOssessionS connected w.ith' laDdi fOra.· per�Od . 'j1lStif, e:tpendjtuDe$; �'the efi:or-t ;to f .. extra¢t 
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them, and which are more valuable for the' 
minerals they contain than for agrieultural 
or other uses. Northern Pac. R. Co. v. Soder
berg, 188, U. S. 526, 23 S. Ct. 365, 47 L. Ed. 
575 ; Deffeback v. Hawke, 115 U. S. 392, 6 S. 
Ct. 95, 29 L. Ed. 423 ; Davis v. Wiebbold, 
139 U. S. 507, 11 S. Ct. 628, 35 L. Ed. 238 ; 
Smith v. Hill, 89 Cal. 122, 26 P. 644 ; Merrill 
v. Dixon, 15 Nev. 406 ; U. S. v. Northern Pac. 
Ry. Co. (D. C.) 1 F.(2d) 53, 57. Lands on 
which metals or minerals have been discover
ed in rock in place. State v. Field, 31 N. M. 
120, 241 P. 1027, 1042. "Mineral lands" in
clude not merely metaliferous lands, but all 
such as are chiefly valuable for their deposits 
of mineral character, which are useful in arts 
or v'aluable for purposes of manufacture. 
Dunbar Lime' Co. v. Utah:'Idaho Sugar Co. (C. 
C. A.) 17 F.(2d) 351, 354. 

Place Lands 

Lands granted in aid of a railroad company 
which are within certain limits on' each side 
of the road. and which become instantly fixed 
by the adoption of the line of the road. '.rhel'e 
is a well-defined difference between place 
lands and "indemnity lands." See Indemnity. 
See Jackson v. La Moure County, 1 N. D. 238, 
46 N. W. 449. ' 

Public Lands 

The general public domain ; unappropriated 
lands ; lands belonging to the United States 
and which are subject to sale or other dis
posal under general laws, and not reserved or 
held back for any special governmental or 
public purpose. Newhall v. Sanger, 92 U. S. 
763, 23 L. Ed. 769 ; U. S. v. Garretson (C. C.) 
42 F. 24 ; Northern Pac. R. Co. v. Hinchman 
(C. C.) 53 F. 526; State v. Telegraph Co., 52 
La. AI;lll. 1411, 27 So. 796. See Lands. 

86 ·S.: Ei 1024. Sucb lands,' when constituting 
a portion of the public domain, have generally 
been granted by congress to the several states 
within whose limits they lie. See Miller v. 
Tobin (C. C.) 18 F. 614 ; Keerall v. Allen, 33 
Cal. 546 ; Bogaboom v. Ehrha.rdt, 58 Cal. 233; 
Thompson v. Thornton, 50 Cal. 144 ; Martin v. 
Busch, 93 Fla. 535, 112 So. 274, 284. 't 

Tide Lands ! 
Lands between high and low water mark 

on the sea or any tidal water ; that portion of 
the shore or beach covered and uncovered by 
the ebb and flow of the tide. Rondell,V. Ii'ay, 
32 Cal. 354 ; Oakland v. Oakland Water Front 
Co., 118 Cal. 160, 50 P. 277 ; .Andrus v. Knott, 
12 Or. 501, 8 P. 763 ; Walker v. State Harbor 
Com'rs, 17 Wall. 650, 21 L. Ed. 744 ; Hardy 
v. California Trojan Powder Co., 109 Or. 7�� 

, 219 P. 197, 199 ; Sawyer v. Osterhaus (D. C�} 
212 F. 765, 775. AU lands over which the tide 
ebbs and fiows from the line of ordinary high 
tide to the line of mean low tide. State v. 
Sturtevant, 76 Wash. 158, 135 P. 1035, 1040., 
That land which is daily covered and uncov
ered by water by the ordinary ebb and fiow of 
normal tides. Apalachicola Land & Develop
ment Co. v. 'McRae, 86 Fla. 393, 98 So. 505,. 
525. 

U nseated Land 

A phrase used in the Pennsylvania tax laws 
to describe land which, though owned by a 
private person, has not been reclaimed, culti
vated, improved, occupied, or made a place of 
residence. See Seated Land, 8t/'pra. And see 
Stoetzel v. Jackson, 105 Pa. 567 ; McLeod v.
Lloyd, 71 P. 799, 43 Or. 260. A tract of land 
ceases to be unseated as soon as it is actually 
occupied with a view to permanent residence. 
Wallace v. Scott, 7 Watts & S. (Pa.) 248. 

School Lands LAN DA. An open field without wood; a 
lawnd or lawn. Cowell ; Blount. 

Public lands of a state set apart by the 
state (or by congress in a territory) to create, LAN DAG E N D E, LAN D H LA FO RD, or LAN
by the proceeds 'of their sale, a fund for the DR I CA., In Saxon law. A proprietor of land; 
establishment and maintenance' of public lord of the soil. Anc. Inst. Eng. 
schools. 

Land that is occupied, cultivated, improv
ed, reclaimed, farmed, or used as a place of 
residence. Residence without cultivation, or 
cultivation without residence, or both togeth
er, impart to land the character of being seat
ed. The term is used, as opposed to "unseated 
land," in Pennsylvania tax laws. See Earley 
v. Euwer, 102 Pa. 340 ; Stoetzel v. Jackson, 
105 Pa. 567 ; Kennedy v. Daily, 6 Watts (Pa.) 
272 ; Coal Co. v. Jj�ales, 55 Pa. 98. 

LAN D BOC. In Saxon law. A charter or 
deed by which lands or tenements were giv
en or held. Spelman ; Cowell ; 1 Reeve, Eng • .  

Law, 10. 

LAN DCH EAP. In old English law. An an
cient customary fine, paid either in money or 
cattle, at every alienation of land lying with� 
in some manor, or within the liberty of some, 
borough. Cowell ; Blount. 

LAN D DAG. 'A convention of the Dutch in 
New Amsterdam. See 1 Fiske, Dutch'& Quak-, 

,. Swam p and Ove'rfl'owed Lands er Colonie� 328. 

�ands unfit for cultivation b� �eason .of ' LAN D EA. I� old English law. A, ditch or" theIr swampy c�aracter and reqUlrmg �ram- trench for conveying water from marshy-" age or rec�ama tlOn to . render them a ymla ble' grounds. Spelman. " , , ' I , , 
for benefiCIal use. MIller v; Eastern Ry. & " ' , , 
Lumber Co., 84 'Wash. 31, 146 P. 171, 173 ; LAN D ED. As used in a revenue act levyjng' 
Beer v. Whiteville Lumber Co., 170 N. C.337, tolls on goods, the clear meaning and pur-" 
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port is "substantially imported. " L. R. 4 Ex. 
260. 

Consisting in real estate or land; having 
an estate in land. 

LAN D E D  ESTATE. See Estate. 

LANDED ESTATES C O U RT. In English 
law. Tribunals established by statute for the 
purpose of disposing more promptly and easi
ly than could be done through the ordinary ju
didal machinery, of incumbered real estate. 
These courts were first established in Ireland 
by the act of 11 & 12 Viet. c. 48, which being 
defective was f'ollowed by 12 & 13 Vict. c. 77. 
The purpose of these was to enable the owner, 
or a lessee for any less than 63 years unex
pired, of land subject to incumbrance, to ap
ply to commissioners who constituted a court 
oj record to direct a sale. This eourt was 
called the Incumbered Estates Court. A new 
tribunal called the Landed Estates Court was 
created by 21 & 22 Vict. c. 72, which abolish
ed the former court and estahlished a perma
nent tribunal. 

LANDE D  PROPERTY. Real estate in gen
eral, or sometimes, by local usage, suburban 
or rural land, as distinguished from real es
tate situated in a city. See Electric Co. v. 
Baltimore, 93 Md. 630, 49 Atl. 655, 52 L. R. 
A.. 772; Sindall v. Baltimore, 93 Md. 526, 
49 At!. 645. 

LA N D E D  PROPRI ETOR. Any person bav
ing an estate in lands. whether highly im
proved or 'not. Police Jury of Parish of st. 
Mary v. Harris, 10 La. Ann. 677. 

LAN D E D  SEC U R I T I ES. Mortgages or oth
e'r incumbrances. affecting rand. 3 Atk. 805, 
808. 

LAN D E F R I C US. A landlord ; a lord of the 
soil. 

LANDEGANDMAN. Sax. , In old English 
law. A kind of customary tenant or inferior 
tenant of a manor. Spelman. 

LANDG RAVE. A. name formerly given to 
those who executed justice on behalf of the 
German emperors, with regard to the inter
nal policy of the country. It was applied, 
by way of eminence, to those sovereign princes. 
of the eml)ire who possessed .by inheritance 
certain estates called "land-flravates," of 
which they received investitrrre from the em
petor. Ene. Lond. 

LANDHLAFO R D  . . A proprietor ,of land ; 
lord of the soil. Aric. Inst. Eng. 

LAN D I M E R. In old Scotch law. A measur-
\ et ' of ' la��i.. \ S�ene. , 
L'ANDING. A place on a river or pther,nav
igable water for lading and unlading goods, 
'or"tQr the, rec:eption and'delivery of:pllssen:-i 
gers,�' ib,e te,rm.lnns oi, a . road on a,river"ar 
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other navigable water, for the use of trav
elers, and the loading and unloading of goods. 
State v. Randall, 1 Strob. (S. C.) 111, 47 Am. 
Dec. ,548. 

A place for loading or unloading boats, 
but not a harbor for them. Hays v. Briggs, 74 
Pa. 373. 

A place laid out by a town as a common landing 
place and used as such, but not designated as for 
the particular benefit of the town, is a public land
ing place. 

LAN D I RECTA. In Saxon law. Services and 
duties laid upon all that held land, includ
ing the three obligations called "trinoda ne
cessitas," (q. v.J·) quasi land rights. Cowell. 

LAN D LOCKED. An expression sometimes 
applied to a piece of land belonging to one 
person and surrounded by land belonging to 
other persons, so that it cannot be approached 
except over their land. L. R. 13 Ch. Div. 798; 
Sweet. 

L,A NDLO RD. He of whom lands or tene
ments are holden. He who, being the owner 
of an estate in land, has leased it for a term 
of years, on a rent reserve,d, to another per
son, called the "tenant." Jackspn v. Harsen, 
7 Cow. (N. Y.) 326, 17 Am. Dec. 517; BE;cker 
v. Becker, 13 App. Div. 342, 43 N. Y. Supp. 
17. 

• 

When the absolute property in or fee-sim
ple of the land belongs to a landlord, he is 
then sometimes denominated the "ground 
landlord," in contradistinction to such a one 
as is possessed only of a limited or particular 
interest in land, and who himself holds un
der a superior landlord. Brown. 

LAN D LO R D  A N D  TENANT. A phrase used 
to denote the familiar legal relation exist
ing between lessor and lessee of real estate. 
The relation is contractual, and is constitut
ed by a lease (or agreement therefor) of lands 
for a term of years, from year to year, for 
life, or at will. Dutton v. Dutton, 253 P. 5 53, 
554, 122 ·Kan. 640; Minneapolis Iron Store 
Co. v. Branum, 162 N. W. 543, 545, 36 N. D. 
355, L. R. A. 1917E, 298. 

LAN D LO RD'S WAR RANT. .A distress war
rant; a warrant from a landlord to levy up� 
on the tenant's goods and chattels, and' sell 
the same at public sale; to compel payment of 
the rent or the observance of some other stip
ulation in the lease .. , , 
LAN D M ARK. A monument or erection· set 
up on the boundary line of two adjoining es
tates, to fix such boundary. 'The removing of·' 
a landmark is a wrong for whicl;t an a,ction 
lies. Collins . v. Brittingl;ta�, 90 A. 420, .5 
Boyce (Del.) �9. ! . ' 

LANDS� This term,the plural of "land'," is 
said, at common law, to 'be aworilof less' ex
tensive Signification: thau·either 'ftenements"; 
oj·"hereditaments." Butiri. Some of the ,state�· 
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ft has been provided by statute that it shall 
include both those terms. 

-Lands clauses consoJldation acts. The name 
given to certain English statutes, (8 Vict. c. 
8, amended by 23 & 24 Vict. c. 106, and 32 & 
33 Vict. c. 18,) the object of which was to 
provide legislative clauses in a convenient 
form for incorPoration by reference in future 
special acts of parliament for taking lands, 
with or without the consent of their owners, 
for the promotion of railways, and other pub
lic undertakings. Mozley & 'Vhitley. 

LAPSE 

LANGU I DUS. (Lat., sick.) In practice. The 
name of' a return made by the sheri1f when 
a defendant, whom he has taken by virtue 
of process, is so dangerously sick that to re
move him would endanger his life or health. 
3 Chit. Pro 249, 358. 

LA N I S  DE C RESCEN.T I A  WALLIJE TRADU
CEND I S  A BSQUE, C U STU MA, etc. An an
cient writ that lay to the customer of a port 
to permit one to pass wool without paying 
custom, he having paid it before in Wales. 
Reg. Orig. 279. 

-Lands, public. Such lands of the United LANN S  MANUS (Old Fr.). A lord of the 
States as are open to sale or other disposi- manor. 'Kelham. 
tion under general laws. Bardon v. R. Co., LANO N I G ER. A sort of base coin, formerly 145 U. S. 538, 12 S. Ct. 856, 36 L. Ed. 806 ; current in England. Gowell. 
Newhall v. Sanger, 92 U. S. 763, 23 L. Ed. 769; 
Heydenfeldt v. Min. Co., 10 Nev. 290. In a LANZAS. In Spanish law. A commutation 
statute authorizing location of script, it does in money, paid by the nobles and high officers, 
not include tidelands ; Mann v. Land Co., in lieu of the quota of soldiers they might 
153 U. S. 273, 14 S. Ct. 820, 38 L. Ed. 714. be required to furnish in war. Trevino v. 
Nor does the term include lands to which Fernandez, 13 Tex. 660. 
any claims or rights of others have attached ; 
Bardon v. R. Co., 145 U. S. 538, 12 S. Ct. 856, 
36,L. Ed. 80.6 ; United States Y. Lee Wilson & 
Co. (D. C.) 214 F. 630, 641 ; Southern Pac. 
Co. v. City of Reno (D. C.) 257 F. 450, 460 ; 
Northern Pac. Ry. Co. v. Hirzel, 29 Idaho, 
438, 161 P. 854, 859 ; Jackman v. Atchison, 
T. & S. F. R. Co., 24 N. M. 278, 170 P. 1036, 
1041 ; NortheTn Pac. Ry. Co. v. Wismer (C. 
c. A.) 230 F. 591, 593; U. S. v. Havenor (D. C.) 
209 F. 988, 989. 

-Lands, tenements, and hereditame nts. The 
technical and most comprehensive description 
of real property, as "goods and chattels" is 
of personalty. Williams, Real Prop. 5. 

LA N DSLAGH.  In Swedish law. A body of 
common - law, compiled about the thirteenth 
century, out of the particular customs of 
every province ; being analogous to the com
mon law of England. 1 Bl.· Comm. 66. 

LANDWARD. In Scotch law. Rural. 7 Bell, 
App. Cas. 2. 

LAN GEIMAN,. A lord of a manor. 1 Inst. 5 .  

LAN G EM AN N I .  The lords of manors. 1 Co. 
lnst. 5. 

LAN G EOLUM.  An undergarment made of 

LAP I D'AT I ON .  The act of stoning a person 
to death. 

LAPI D I C I NA. Lat. In the civil law. A 
stone-quarry. Dig. 7, 1, 9, 2. 

LAP I LL I .  Lat. In the civil law. Precious 
stones; Dig. 34, 2, 19, 17. Distinguished from 
"gems," (yemmaJ.) Id. 

LA P I S  MAR.M O R.l U S. A marble stone about 
twelve feet long and three feet broad, placed 
at the upper end of Westminster Hall, where 
was likewise a marble chair erected on the 
middle thereof, in which the English sover
eigns anciently sat at their coronation din
ner, and at other times the lord chancellQr. 
Wharton. 

LAPSE, 1J. To glide ; to pass slowly, silently, 
or by degrees. To slip ; to deviate f.rom the 
proper path. Webster. To fall or fail. 

-Lapse patent. A patent for land issued in 
substitution for an earlier patent to the same 
land, which was issued to another party, but 
has lapsed in consequence of his neglect to 
avail himself of it. Wilcox v. Calloway, 1 
Wash. (Va.) 39. 

-Lapsed devise. See _ Devise. 

wool, formerly worn by the monks, which -Lap,sed legac,y. See Legacy. 
re,ached to their knees. Mon. Angl. 419. 

LA N G UAGE. Any means of conveying or 
communicating ideas ; specifically, human 
speech, or the expression of ideas by written 
characters. The letter, or grammatical _ im
port, of a document or instrument, as distin
guished from its spirit ; as "the language of 
the statute." See Behling v. State, 110 Ga. 
754r 36 S. E. 85; Stevenson v. State, 90 Ga. 
456, 16 S. B. 95 ; Gavan v. Brooklyn (City 
'0t: Brook.) 5 N. Y. Supp. 759. As to "offensive 
language," see Offensive. 

LAPSE, n. 
I n Ecclesiastical Law 

The transfer, by forfeiture of a right to 
present or collate to a vacant benefice from a 
person vested with such right to another, in 
consequence of some act of negligence by the 
former. Ayl. Par. 331. 

I n the Law of Wills 

The failure of a testamentary gift in con
sequence of the death of the devisee or legatee 
during the life of the testator. 



LAPSE 

I n  Crimin al Proceedings 

"Lapse" is used, in England, in the same 
sense as "abate" in ordinary procedure ; i. e., 
to signify that the proceedings came to an 
end by the death of one of the parties or 
some other event. 

LA RBOA RD. The left side of a ship or boat 
when one stands with his face towards the 
bow. The opposite term is starboard, which 
is the right-hand side looking forward. The 
word is now, however, no longer used, the 
term port having been substituted for . it. 
The change was made by order of the English 
admiralty, for the very obvious reason that 
larboard was apt to be confused with the op
posite term. 

LARCEN OUS. Having the character of lar
ceny ; as a "larcenous taking." Contemplat
ing or intending larceny ; as a "larcenous 
purpose." 

LARC EN O U S  I NTE.N<T. A larcenous intent 
exists where a man knowingly takes and car
ries away the goods of another without any 
claim or pretense of right, with intent wholly 
to deprive the owner of them or convert them 
to his own use. Wilson v. State, 18 Tex. 
App. 274, 51 Am. Rep. 309. 

LA RCENY. In criminal law. The wrongful 
and fraudulent taking and carrying away by 
one person of the mere personal goods of 
another from any place, with a felonious in� 
tent to convert them to his (the taker's) use, 
and make them his property, without the con
sent of the owner. State v. South, 28 N. J. 
Ud.W, 31, 75 Am. Dec. 250 ; State v. Chanibers, 
22 W. Va. 786, 46 Am. Rep. 550 ; State v. 
Parry, 48 La. Ann. 1483, 21 So. 30 ; Haywood 
v. State, 41 Ark. 479 ; Philamalee v. State, 58 
Neb. 320, 78 N. W. 625 ; People v. Bosworth, 
64 Hun, 72, 19 N. Y. S. 114 ; State v. Hawkins, 
8 Port. (Ala.) 463, 33 Am. Dec. 294 ; State v. 
White, 6 Boyce (Del.) 86, 97 A. 231, 233 ; State 
v. Jones, 119 Or. 320, 249 P. 360 ; Adams v. 
Commonwealth, 153 Ky. 88, 154 S. W. 381, 382, 
44 L. R. A. (N. S.) 637 ; Downs v. New Jersey 
Fidelity & Plate Glass Ins. Co. of Newark 
91 N. J. Law, 523, 103 A. 205, 206; L. R. A: 
1918D, 513 ; McIntosh v. State, 105 Neb. 328, 

180 N. W. 573, 574, 12 A. L. R. 798 ; People v. 
Pastel, 306 Ill. 565, 138 N. E. 194, 195. 

The felonious taking and carrying a way of 
the personal goods of another. 4 Bl. Comm. 
229. The unlawful taking and carrying away 
of things personal, with intent to deprive the 
right owner of the same. 4 Steph. Comm. 
152. The felonious taking the property of 
anoth�r, wIthout his consent and against his 
will, with intent to convert it to the use of 
the taker: Hammon's Case, 2 Leach, 1089. 

The taking and removing, by trespass, ' of 
personal property which the trespasser knows 
to belon� - either . gene�a.lly or specially to • an
other, w�th .th� tn�nt -to .  deprive: such owner, 
of his

' 
ownersh�Pr: t,lter�hi,; , and, .perJl.� . it, 
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should be a.dded, for the sake of some advan� 
tage to the trespasser,-a proposition on 
which the dec�sions are not harmonious. 2 
Bish. Orim. Law, §§ 757, 758. 

Larceny is the taking of personal property, ac
complished by fraud or stealth, and with intent to 
deprive another thereof. Pen. Code Dak. § 580 (Comp. 
Laws N. D .  1913, § 9913 ; Rev. Code S. D. 1919, § 
4210) . 

Larceny is the felonious stealing, taking, carrying, 
leading, or driving away the personal property of 
another. 

Common-Law Larceny 

That form of larceny where the defendant 
furtively, without the consent of the owner, 
takes his property, or forcibly takes it with
out his consent or against his will, or where 
the defendant accomplishes larceny by trick, 
device, or artifice, and the owner has not' part
ed with his property absolutely, but only tem
porarily with its possession. People v. J ohn
son, 150 N. Y. S. 331, 332, 87 Misc. 89. 

Constructive Larceny 

One where the felonious intent to appro
priate the goods to his own use, at the time 
of the asportation, is made out by construc
tion from the defendant's conduct, although, 
originally, the taking was not apparently fe
lonious. 2 East, P. C. 685 ; 1 I,each, 212. 

Compou nd Larce·ny 

Larceny or theft accomplished by taking 
the thing stolen either from one's person or 
from his house ; otherwise called "mixed" 
larceny, and distinguished from "simple" or 
"plain:' larceny, in which the' theft is not ag
gravated by such an intrusion either upon the 
person or the dwelling. Anderson v. Winfree, 
85 Ky. 597, 4 S. W. 351 ; State v. Chambers, 
22 W. Va. 786, 46 Am. Rep. 550. 

Grand Larceny 

In criminal law. In England, simple lar
ceny, was originally divided into two sorts,
grana larceny, where the value of the goods 
stolen was above twelve pence, and petit lar
ceny, where their value was equal to or be
low that sum. 4 Bl. Oomm. 229. The dis
tinction was abolished in England by St. 7 
& 8 Geo. IV. c. 29, and is not generally rec
ognized in the United States, although in a 
few states there is a statutory offense of grand 
larceny, one essential element of which is the 
value of the goods stolen, which value varies. 
See State v. Bean, 74 Vt. 111, 52 Atl. 269 ; 
Fallon v. People, 2 Keyes (N. Y.) 147 ; People 
v. Murray, 8 Cal. 520 ; State Y. Kennedy, ES 
Mo. 343 ; State v. Baker, 138 A. 736, 737, 100 

Vt. 380. -
Larceny by Bailee 

In Pennsylvania law. The crime of lar
ceny committed where any ,person, bei�g a 
b.ailee of any pr.operty, shall fraudulently take 
or, c()n�rt the ,saIlle to his 'own use, Qr - to ;.tb.e . 

use of any other persOJ) ;e;x:cept the ,owner 
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thereof, although be shall not brea:k bulk' or 
otherwise determine the bailment. Brightly's 
Purd. Dig. p. 436, § 177 (18 PS. § 2489) . . .. And 
see Welsh v. People, 17 .111. 339 ; State v. Skin
ner, 29 Or. 599, 46 Pac. 368. 

La.reeny from the Person 

Larceny committed where the property 
stolen is on the person or in the immediate 
charge or custody of the person from whom 
the theft is made, but without such circum
stances of force or violence as would consti
tute robbery, including pocket�picking and 
such crimes. Williams v. U. S., 3 App. D. 
O. 345 ; State v. Eno, 8 Minn. 220 (Gil. 190). 

M ixed Larceny 

Otherwise called "compound" or "compli
cated. larceny ;" that which is attended with 
circumstances of aggravation or violence to 
the person, or taking from a house. 

Petit Larceny 

The larceny of things whose value was be
low a certain arbitrary standard, at common 
law twelve pence. See Ex parte Bell, 19 Fla. 
612 ; Barnhart v. State, 154 Ind. 177, 56 N. 
E. 212 ;  People v. Righetti, 66 Cal. 184, 4 Pac. 
1185. 

Si m ple Larceny 

The wrongful taking and carrying away 
by any person of the personal · goods of an
other with the intent to steal, Belmas v. 
State, 82 S. E. 819, 15 Ga. App. 288, unat
tended by acts of violence. Larceny which is 
not complicated or aggravated ' with acts of 
violence. Larceny from the person, or with 
force and violence, is called "compound" lar" 
ceny. See State v. Chambers, 22 W. Va. 786, 
46 Am. Rep. 550 ; Anderson v. 'Vinfree, 85 Ky. 
597, 4 S. W. 351 ; Pitcher v. People, 16 Mich. 
142. 

LA RD. r.I'he clarified semi-solid oil of hog's 
fat. Cent. Dict. The pure fat of healthy 
swille. State v. Snow, 81 Iowa, 642, 47: N. W. 
777, 11 L. R. A. 355. 

LARDARI US REG I S. The king's larderer, 
or clerk of the kitchen. Cowell. 

LA R D I N G  " M O N EY. In the manor of Brad
ford, in Wilts, the tenants pay to their lord 
a small yearly rent by this name, which is 
said to be for liberty to ' feed their hogs with 
the masts of the lord's wood, the fat of a 
hog being called "lard ; "  or it may be a com
mutation for some customary service of car
rying sait or meat to the lord's larder. Mon. 
AngL · t. 1, p. 321. 

LA RGE. L. Fr. Broad ; the. opposite of "es
treyte," strait or strict. ' Pwre8 et · Za;rges. 
Britt. c. 34. 

LAR O N S. In old English law. Thieves. 

LAS PART I DAS. In Spanish law. The 
name of a code of laws, more fully. described 

as " "Lu SfAJte Partiltas," ("the Seven parts/, 
from the number of its divisions,) which was 
compiled under the direction Of Alphonso 'X., 
about the year 1250. Its sources were the 
customary law of all the provinces, the canon 
law as there administered, and (chiefly) the 
Roman law. This work has always been re
garded as of the highest authority in Spain 
and in those" countries and states which have 
derived their jurisprudence from Spain. 

LASCAR. A native. Indian sailor ; the term 
is also applied to tent pitchers; inferior ar-
tillery-men, and others. 

" 

LASC I V I O US. Tending to excite lust ; lewd ; 
indecent ; obscene ; relating to sexual · im
purity ; tending to deprave the morals in re
spect to sexual relations. See Swearingen v� 
U. S., 161 U. S. 446, 16 Sup. Ct. 562, 40 L. 
Ed. 765 ; U. S. v. Britton (Com. 0.), 17 Fed. 
733 ; Dunlop v. U. S., 165 U. S. 486, .17 Sup. 
Ct. 375, 41 L. Ed. 799 ; U. S. v. Durant (D: 
0.) 46 Fed. 753. 

. 

LASC I VI O US CAR R I AG E. In Connecticut. 
A term including those wanton acts between 
persons Of different sexes that flow from the 
exercise of lustful passions, and :which are 
not otherwise punished as crimes against 
chastity · and public decency. 2 Swift, Dig. 
343. It includes, . also, indecent acts by one 
against the will of another. Fowler v. State, 
5 Day (Oonn.) 81. 

LASC I V I O U S  CO HAB I TAT I O N .  The of
fense committed by two persons (not married 
to each other) who live together in one habita
tion as man and wife and practice sexual in
tercourse. 

LASH I TE, or LAS H L I TE. A kind of for
feiture during the government of the Danes 
in England. Enc. Lond. 

LAST, n. In old English law, signifies a bur
den ; also a measure of weight used for cer
tain commodities of th.e bulkier sort. 

LAST, adj. Latest ; ultimate ; final ; · most • 

recent; 

LAST ANTECEDENT RU LE. A canon of 
statutory construction that relative or qual
ifying words or phrases are to be applied to 
the words or phrases immediately preceding, 
and as not extending , to or including other 
words, phrases, or clauses more remote, un
less such extension or inclusion is clearly re
quired by the intent and meaning of the con
text, or disclosed by an examination of the 
entire act. Stevens v. Illinois Cent. R. Co., 
137 N. E. 859, 861, 306 Ill. 370 ; Nebraska 
.State Ry. Commission v. Alfalfa Butter · Co�, 
178 N. W. 766, 768, 104 Neb. 797. 

LAST C LEAR C HANCE. In the law of neg
ligence, this tern!" denotes the ' doCtrine or rule 
that, notwithstanding the negligence of a 
plaintiff, !f, at the time the injury was done, 
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it might have been avoided by the exercise of 
reasonable care on the part of the defendant, 
the defendant will be liable for the failure to 
exercise such care. Styles v. Railroad Co., 
118 N. C. 1084, 24 S.  E. 740 ; McLamb v. Rail
road CQ., 122 N. C. 862, 29 S. E. 894. The 
doctrine cannot be invoked by a plaintiff un
less he himself by his own negligence has 
proximately brought about the situation 
which put upon defendant an extraordinary 
duty which otherwise would not have rest
ed on him; Van Sickler v. Washington & O. 
D. Ry. , 128 S. E. 367, 370, 142 Va. 857. In 
many jurisdictions the rule is that for a per
�on to be brought within the "last clear 
chance" doctrine, the evidence must tend to 
show that, while his negligence may have 
contributed toward getting him in the position 
of danger, all negligence on his part had 
ceased for a sufficient time prior to the acci
dent to have enabled the defendant, after he 
knew of his situation of peril, to have avoid
ed the accident. Pennsylvania Co. v. Hart, 
128 N. E. 142, 143, 101 Ohio St. 196 ; Rob
bins v. Pennsylvania Co. (C. C. A.) 245 F. 435, 
440 ; Clemens v. Chicago, R. I. & P. Ry. Co., 
144 N. W. 354, 355, 163 Iowa, 499 ; Haber 
v. Pacific Electric Ry. Co., 248 P. 741, 746, 
78 Cal. App. 617 ; Moran v. Smith, 95 A. 272, 
114 Me. 55 ; Dyerson v. R. Co., 74 Kan. 528, 
87 Pac. 680, 7 L. R. A. (N. S.) 132, 11 Ann. 
Gas. 207 ; Lehigh Valley R. Co. v. Stevenson 
(C. C. A.) 17 F.(2d) 748, 750. In some juris
dictions, however, the "last clear chance" 
rule applies, although the plaintiff negligent
ly exposes himself to peril, and although his 
negligence continues until the accident hap
pens, if the defendant, with knowledge of his 
danger and r:eason to suppose that he may 
not save himself, may avoid the injury by 
exercise of ordinary care, and fails to do so. 
Norfolk Southern R. Co. v. Crocker, 84 S. 
E. 681, 683, 117 Va. -327 ; Leftridge v. City of 
Seattle, 228 P. 302, 303, 130 Wash. 541. The 
last clear chance doctrine is sometimes desig
nated as the humanitarian doctrine, Blash
field's Cyclopedia of Automobile Law, c. 55, § 

• 8, p. 1270 ; Gilbert v. Mississippi River & B. 
T. R. Co. (Mo. App.) 226 s. W. 263, 264 ; and 
also the doctrine of discovered peril, Missouri 
Pac. R. Co. v. Skipper, 298 S. W. 849, 854, 174 
Ark. 1083 ; Hines v. Foreman (Tex. Civ. App.) 
229 S. W. 630, 635 ; Shuck v. Davis, 237 P. 95, 
97, 110 Okl. 196. In Maryland, it is equiva
lent to "negligence in the third degree." 
State v. " New York, P. & N. R. Co., 96 A. 809, 
811. 127 Md. 651. 

'LAST COURT. A court held by the twenty
four jurats in the marshes of Kent, and sum
moned by the bailiffs, whereby orders were 
made to lay and levy taxes, impose penalties, 
etc., for the preservation of the said marshes. 
Enc. Lond. 

,LAST,> HE iR. I�, English law.' He to whom 
).ands ·�ome by es.cheat for want of lawf'Ql 
,he.irs i '.itll,at.-is,}n �ome, ca$es, theJor:d of ,W4o.� 
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the lands w�re held ; in others, the sover
eign. Cowell. 

LAST I LLN ESS. The immediate illness re
sulting in the person's death. In re Duck� 
ett's Estate, 1 Kulp (Pa.) 227 ; McLean v. 
Breen (Tex. Civ. App.) 183 s. W. 394, 396. 

LAST RESO RT. A court from which there 
is no appeal is called the "court of last re
sortY 

LAST S I C K N ESS. That illness of which a 
person dies is so called. Huse v. Brown, 8 
Me. 169 ; Harrington v. Stees, 82 Ill. 54, 25 
Am. Rep. 290 ; McVoy v. Percival, Dud. Law 
(S. C.) 337 ; Prince v. Hazelton, 20 Johns. (N. 
Y.) 513, 11 Am. Dec. 307. 

LAST W I  LL. This term, according to Lord 
Coke, is most commonly used where lands and 
tenements are devised, and "testament" where 
it concerns chattels. CQ. Litt. l11a. Both 
terms, however, are now generally employed 
in drawing a will either of lands or chattels. 
See Reagan v. Stanley, 11 Lea (Tenn.) 322 ; 
Hill v. Hill, 7 Wash. 409, 35 Pac. 360. 

LASTAGE. A custom exacted in some fairs 
and markets, to carry things bought whither 
one will. But it is more accurately taken 
for the ballast or lading of a ship. Also cus
tom paid for wares sold by the last, as her
rings, pi tch, etc. Wharton. 

LATA C U LPA. Lat. In the law of bailment. 
Gross fault or neglect ; extreme negligence 
or carelessness (nimia, negligentia). Dig. 50, 
16, 213, 2. 

Lata culpa dolo requ i paratur. Gross negligence 
is equivalent to fraud. 

LATCH I NG. An under-ground survey. 

LATE. Defunct ; existing recently, but now 
dead. Pleasant v. State, 17 Ala. 190. For
merly ; recently ; lately. 

LATE LY. This word has been held to have 
"a very large retrospect, as we say 'Zate"ty 
deceased' of one dead ten or twenty years." 
Per. Cur. 2 Show. 294. 

LATE NS. Lat. Latent ; hidden ; not appar
ent. See Ambiguitas. 

LATE NT. Hidden ; concealed ; that does 
not appear upon the face of a thing ; as, a 
latent ambiguity. See Ambiguity. 

LATENT D EED. A deed kept fO,r twenty 
years or more in a man's scrutoire or strong
box. 'Wright v. Wright, 7 N. J. Law, 177, 
11 Am. Dec. 546. 

,LATENT D EFECT. A defect in an' article 
sold, wbicth is known tOo the seller, but not to 
the purchaser, and is nof discoverable by 
mere observation. See Hoe ' v. Sanborn, 21 
N� _.:Y. �2; 78 Am. 1;>ec. J63 . .  A : defect which 
�eru.;Qn:ably careful j.p�pe�tiQIl Will p.ot r�veal. 
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Schatr v. Ellison (Te�. eiv. App.) 25s S. W. 
680, 682. So, a latent defect in the title of 
a vendor of land is one not discoverable by 
inspection made with ordinary care. Newell 
v. Turner, 9 Port. (Ala.) 422. 

LATENT ' EQU I TY. See Equity. 

LATERA. In old records. Sidesmen ; com
panions ; assistan ts. Cowell. 

LATERA L  RA I LROAD. A lateral road is 
one which proceeds from some point on the 
main trunk between its terniini ; it is but 
another name for a branch rooa, both being 
a part of the main road. Newhall v. Railro:!O. 
Co., 14 Ill. 273. 

LATERAL SUPPO RT. The right of lateral 
and subjacent support is that right which th� 
owner of land has to have his land supported 
by the adjoining land or the soil beneath. 
Stevenson v. Wallace, 27 Grat. (Va.) 77 ; 
Farrand v. Marshall, 19 Barb. (N. Y.) 380 ; 
Foley v. Wyeth, 2 Allen (Mass.) 131, 79 Am. 

' tween the two other classes of freedmen 
called, respectively, "Owe8 Romani" and 
"DedUicii." Slaves under thirty · years of 
age at the date of their manumission, or 
manumitted otherwise than by vindicta, cen-
8U8, or te8tamentum� or not the quiritary 
property of their manumissors at the time of 
manumission, were called "Latini." By r�
son of one or other of these three defects, 
they remained slaves by strict law even after 
their manumission, 'but were protected in 
their liberties first by equity, and eventually 
by the Lex Junia Norbana, A. D. 19, from 
which law they took the name of "Juniani" 
in addition to that of "Latini." Brown. 

LAT I TAT. In old English practice. A writ 
which issued in personal actions, on the re
turn of non e8t inventu8 to a ibill of Middle
sex ; so called from the emphatic word in 
its recital, in which it was "testified that the 
defendant lurk8 [la-titat] and wanders about" 
in the county. 3 Bl. Comm. 286. Abolished 
by St. 2 Wm. IV. c. 39. ' Dec. 771 ; 12 Amer. & IDng. Enc. Law, 933. 
LATI TAT I O. Lat. In the civil law and old 

LATERA R E. To lie sideways, in opposition English practice. A lying ihid ; lurking, or 
to lying endways ; used in descriptions of concealment of the person. Dig. 42, 4, 7, 5 ;  
lands. Bract. fol. 126. 

LAT H, LAT H E. The name of an an'cient 
civil division in England, intermediate be
tween the county or shire and the hundred. 
Said to be the same as what, in other parts 
of the kingdom, was termed a "rape." 1 Bl. 
Comm. 116 ; Cowell ; Spelman. 

LATO R. Lat. In the civil law. A bearer ; 
a messenger. Also a maker or giver of laws. 

LATRO. Lat. In the civil and old English 
law. A robber. Dig. 50, 16, 118 ; F'leta, lib. 
1, c. 38, § 1. A thief. 

LATH R EV E. An officer under the Saxon LATRO C I NATI O N. The act of roObing ; a 
government, who had authority over a lathe. depredation. 
Cowell ; 1 Bl. Comm. 116. 

LAT I FU N D I U M. Lat. In the civil law. 
Great or large possessions ; a great or large 
field ; a common. A great estate made up 
of smaller ones, (fundi8,) which began to be 
common in the latter times of the empire. 

LAT I FU N D US. A possessor of a large estate 
made up of smaller ones. Du Cange. 

LAT I M ER. A word used by Lord Coke in 
the sense of an interpreter. 2 Inst. 515. Sup
posed to be a corruption of the French "Zatirv
ier," or "laUner." Cowell ; Blount. 

LA T I N. The language of the ancient R0-
mans. There are three sorts of law Latin: 
(1) Good Latin, allowed by the grammarians 
and lawyers ; (2) false or incongruous Latin, 
which in times past would abate oriI:,>inal 
writs, though it would not make void any 
judicial writ, declaration, or plea, etc. ; (3) 
words of art, known only to the sages of the 
law, and not to grammarians, called "Law
yers' Latin." Wharton. 

LAT I NA R I U S. An interpreter of Latin. 

LATRO C I N I U M .  The prerogative of adjudg
ing and executing thieves ; also larceny ; 
theft ; a thing stolen. 

LATROCI NY. Larceny. 

LATTER-MATH. 
aftermath. 

LAU DA R E. Lat. 

A second mowing ; 

I n the Civil Law 

the 

To name ; to cite or quote ; to show one's 
title or authority. Calvin. 

I n  Feudal Law 

To determine or pass upon judicially. Lau
damentum., the finding or award of a jury. 
2 Bl. Cbmm. 285. 

LAU DAT I O. Lat. In Roman law. Testi
mony delivered in court concerning an ac
cused person's good behavior and integrity of 
life. It resembled the practice which pre
vails in our trials of calling persons to speak 
to a prisoner's Clharacter. The least number 
of the laudatore8 among the Romans was 
ten. Wharton. 

LAT I N I  J U N I AN I .  Lat. In Roman law. A LAU DATO R. Lat. An arbitrator ; a witness 
class' of freedmen (Ubertini) intermediate be- '. to character. 

BL.LAW I1ICT. (3n ED.)-68 



LAUDEMEO 

LAU D E M EO. In Spanish law. The tax. paid 
by the possessor of land held by quit-rent or 
emphyteu8i8 to the o'wner of the estate, when 
the tenant alienates his right in the property. 
Escriche. 

LAU D E M I U M.  Lat. In the civil law, a sum 
paid by a new emphyteuta (q. v.) who ac
quires the em,phyteu8i8, not as heir, but as a 
singular successor, whether by gift, devise, 
exchange, or sale. It was a sum equal to the 
fiftieth part of the purchase money, paid to 
the (],omif//U8 or proprietor for his acceptance 
of the new emphyteuta. Mackeld. Rom. Law, 
§ 328. Called, in old English law, "acknowl
edgment money." Cowell. 

LAU D U M. Lat. An arbitrament or award. 

I n  Old Scotch Law 

Sentence or judgment ; . dome or doom. 1 
. Pitc. Crim. Tr. pt. 2, p. 8. 

LAU G H E. Frank-pledge. 2 Reeve, Eng. 
Law, 17. 

LAU N C EGAY. A kind of offensive weapon, 
now disused, and prohibited by 7 Rich. II. c. 
13. 

LAU N C H .  The act of launching a vessel ; 
the movement of a vessel from the land into 
the water, especially the sliding on ways from 
the stocks on which it is built. Homer v. 
The Lady of the Ocean, 70 Me. 352. 

A boat of the largest size belonging to 
a ship of war ; an open boat of large size' 
used in any service ; a lighter. 

LAU R EATE. In English law. An officer 
of the household of . the sovereign, whose busi
ness formerly consisted only in composing 
an ode annually, on the sovereign's birthday, 
and on the new year ; sometimes also, though 
rarely, on occasion of any remarkable victory. 

LAU R E LS. Pieces ' of gold, coined in 1619, 
with the king's head laureated ; hence the 
name. 

LAUS OEO. Lat. Praise be to God. An old 
heading to bills of exchange. 

LA V A TO R I U M .  A laundry or place to wash 
in ; a place in the porch or entrance of cathe
dral churches, where the priest and other 
officiating ministers were obliged to waSih 

- their hands before they proceeded to divine 
service. 

LAVOR N U EVA. In Spanish law. ·A new 
wo-rk. Las Partidas, pt. 3, tit. 32, 1. 1. 
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power in an organized jural society as its 
will in relation to the conduct of the mem
bers of such society, and which it undertakes 
to maintain and sanction and to use as the. 
oriteria of the actions of such members. 

' ' 'Law'' is a solemn · expression of legi;:;lative will. 
It orders and permits and forbids. It announces 
rewards and punishments. Its provisions generally 
relate not to solitary or singular cases, but to what 
passes in the ordinary course of affairs. Civ. Code 
La. arts, 1, 2. 

"Law," without an article, properly implies a 
science or system of principles or rules of human 
conduct, answ�ring to the Latin "jus ;" as when it rs 
spoken of as a subject of study or practice, In this 
sense, it includes the decisions of courts of justice, 
as well as acts of the legislature. The judgment of 
a competent court, until reversed or otherwise super
seded, is law, as much as any statute. Indeed, it 
may happen that a statute may be passed in vio'la
tion of law, that is, of the fundamenta;l law or con
stitution of a state ; then it is the prerogative of 
courts in such cases to declare it void, or, in other 
words, to declare it not to be law. Burrill. 

A rule of civil conduct prescribed by the 
supreme power in a state. 1 Steph. Comm. 
25 ; Civ. Code Dak. § 2 (Comp. Laws N. D. 
1913, § 4327 ; . Rev. Code S. D. 1919, § 1) ; Pol. 
Code CaL § 4466. 

A ."law," in the proper sense of the term, is a 
general rule of human action, taking cognizance 
only of external acts, enforced by a determinate au
thority, which authority is human, and among 
human authorities is that which is paramount in a 
political society. Holl. Jur. 36. 

A "law," properly so called, is a command which 
obliges a person or p�rsons ; and, as distinguished 
f.rom a particular or occasional command, obliges 
generally to acts or forbearances of a class. Aust. 
Jur. 

A rule or enactment promulgated by the legislative 
authority of a state ; a IOI).g-established local custom 
which has the force of such an enactment. Dubois 
T. Hepburn, 10 Pet. 18, 9 L. Ed. 325. 

In another sense the word signifies an en
actment ; a distinct and complete act of posi
tive law ; a statute, as opposed to rules of 
civil conduct deduced from the customs of 
the people or judicial precedents. 

When the term "law" is used to denote enact
ments . of the legislative power, it is frequently con
fined, especially by English writers, to permanent 
rules of civil conduct, as distinguished from other 
acts, such as a divorce act, an appropriation bill, an 
estates act. Rep. Eng. St. L. Com. Mar. 1856. 

In old English jurisprudence, "law" is used 
to signify an oath, or the privilege of being 
sworn' ;  as in the phrases "to wage one's law," 
"to lose one's law." 

LAW. That which is laid down, ordained, For other definitions and descriptions, see 
. or established. A rule . or method according Stale v. McCannt 4 Lea (Tenn.) 9 ;  State v.  
: lb which phenomena or actions co-exist or Hocl{ett, 70 Iowat-: 4Mt 30 N. W. 744 ; Dun

follow each. other. ' _ can v. Magette, 25 Tex. 253 ; Baldwin v. 
" A system of'princ1ples and rn�es of hum�il Phi1adelp�ia, 99 Pa. 170 ; State v, Fry, 4. �o. 
conductt being the aggregate c,f those com- 189-; ForepflUgli v. Railroad Co., 128 IPS.. 217, 

;�ma-ndm�n�s aIld;iPriIwJ{)leE!;�,!h��:' ar� :e.j�!r .:�8 ,�. !j03,� �;k. R.: A. &9� 1.�ht\,n<SJ. �ep.-[�� ; 
prescribed or recognized by �e i.Ql�i1'P� _ �tat� . '  v. -"SWfl,Dt 1 ·,N.)Q,;, !=it : ; ;44 N� W ./�� ;  

. . . ���W'l:Q.r-P.'f� (�� �p.�) 
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Smith v. U. S., 22 Fed. ' Oas. 696 ; Swift v.' 
Tyso·n, 16 Pet. 1, 16 L. Ed. 865 ; Miller' ' v. 
Dunn, 72 Cal. 462, 14 P. 27, 1 Am. St. Rep. 
67 ; Bier v. McGehee, 148 U. S. 187, 18 S. Ct. 
580, 87 L. Ed. 89fT. 

H istorically ' Considered 

With reference to its origin, "law" 1-s de
rived either from judicial precedents, from 
legislation, or from custom. That part of the 
law which is derived from judicial precedents 
is called "common law," "equity," or " ad
miralty," "probate," or "ecclesiastical law," 
accordi1Jg to the nature of the courts by 
which it was originally enforced. (See the 
respective titles.) That part of the law which 
is derived from legislation is called .the "stat
ute law." Many statutes are classed under 
one of the divisions above mentioned beea use 
they have merely modified or extended por
tions of it, while others have created alto
gether new rules. That part of the law which 
is derived from custom is sometimes called 
the "customary law," as to which, see Cus
tom. Sweet. 

The earliest notion of law was not an enumera
tion of a principle, but a judgment in a particular 
case. When pronounced in the early ages, by a king, 
it was assumed to be the result of direct divine in
spiration. Afterwards came the notion of a custom 
which a judgment affirms, or punishes its breach. 
In the outset, however, the only authoritative state
ment of right and wrong is a judicial sentence 
rendered after the fact has occurred. It does not 
presuppose a law to have been violated, but is enact
ed for the first time by a higher form into the 
judge's mind at the moment of adjudication. Maine, 
Anc. Law, (Dwight's Ed.) pp. xv, 5. 

Synonyms and D istinctions 

According to the usage in the United States, 
the name "constitution" is commonly given to 
the organic or fundamental law of a state, 
and the term "law" is used in contradistinc
tion to the former, to denote a statute or en
actment of the legislative body. 

"Law," as distinguished from "equity," de
notes the doctrine and procedure of the com
mon law of England and America, from which 
equity is a departure. 

The term is also used in OPPOSition to 
"fact." Thus questions of law are to be de
cided by the court, while it is the province of 
the jury to so-lve questions of fact. 

Classification. 

With , reference to  its subject-matter, law 
is either public or private. Public law is 
that part of the law which deals with the! 
state, either by itself or in its relations with 
individuals, and is divided into (1) constitu
tional law ; (2) administrative law ; (3) crim
inal law ; (4) criminal proc�dure ; (5) the 
law of the state considered in its quas·i pri
vate personality ; (6) the prorcedure relating 
to the state as so considered. Holl. Jur. 300. 

Law is also divided, into su,bstantive and 
a,djective. Substantive law is that p'art of 
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the law. -which creates rights and 'Obligations, 
while adjective law provides a method ()f en
forcing and protecting them.. In other words, 
adjective law is the law of procedure. Holl. 
Jur. 61, 238. 

The ordinary, but not very useful, division 
of law into written and WI'IMritten rests on 
the same principle. The written law is the 
statute law ; the unwritten law is the com
mon law, (q. v.) 1 Steph. Comm. 40, follow
ing Blackstone. 

I<inds of statutes 

Statutes are called "general" or "public" 
when they affect the community at large ; 
and local or special when thei·r operation is 
confined to a limited region, or particular 
class or interest. 

Statutes are also either prospecUve or re
trospective; the former, when they are in
tended to operate upon future cases only ; 
the latter, when they may also embrace 
transactions occurring before their passage. 

Statutes are called "enabling" when they 
confer new powers ; "remedial" when their 
effect is to provide relief or reform abuses ; 
"penal" when they impose punishment, pe
cuniary or corporal, for a violation of their 
provisions. 

I n  General 

-Absolute law. The true and proper law of 
nature, immu.table in the abstract or in prin
ciple, in theo-l'Y, but not in application ; for 
very often the object, the reason, Situation, 
and other circumstances, may vary its exer
cise and obligation. 1 Steph. Comm. 21 et 
seq. 

-Foreign laws. The laws of a foreign coun
try, or of a' s-ister state. People v. Martin, 
38 Misc. Rep. 67, 76 N. Y. S. 953 ; Bank of 
Chillicothe v. Dodge, 8 Barb. (N. Y.) 233. 
Foreign laws are often the suggesting oc
casions of changes in, or additions to, our 
own laws, and in that respect are called "jus 
receptu1n." Brown. 

-General law. A' general law as contradis
tinguished from one that is special or local, 
is a law that embraces a class of subjects or 
places, and does not omit any subject or 
place naturally belonging to such class. Van 
Riper v. Parsons, 40 N. J. Law, 1 ;  Mathis v. 
Jones, 84 Ga. 8()4, 11 S. E. 1018 ; Brooks v. 
Hyde, 37 Cal. 376 ; Arms v. Ayer, 192 Ill. 
601, 61 N. E. 851, 58 L. R. A. 277, 85 Am. St. 
Rep. 357 ; State v. Davis, 55 Ohio St. 15, 44 
N. E 511. A law, framed in general terms, 
restricted to no locality, and operating equal
ly upon all of a group of objects, which, hav
ing regard to the purposes of the legislation, 
are distinguished by characteristics suffi
ciently marked and important to make tn..}m 
a class by themselves, is 110t a special O'r io
cal law, but a general law. People v. Vick
roy, 266 Ill. 384, 107 N. E. 638, 640 ; Jones v. 
Power County, 27 Idaho, 656, 150 .P. 35, 37 ; 
Scarbrough v. Wooten, 23 N. M. 616, 170 P., 
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743 ; Toombs v. Sharkey, 140 Miss. 676, 106 -Law lonls. Peers in the British parliament 
So. 273, 275 ; Van Riper v. ,Parsons, 40 N. who have held high judicial office, or Ihave 
J. Law, 123, 29 Am. Rep. 210. been distinguished in the legal profession. 

Mozley & Whitley. 
-Law agents. · Solicitors practicing in the 
Scotch courts. -Law martial.  See Martial Law. 

-Law arbitrary. Opposed to irnnvutable, a -Law merchant. See Mercantile Law. 
law not founded in the nature of things, but -Law of nations. See International Law. 
imposed by the mere will of the legislature. 

-Law burrows. In Scotch law. Security fOl' 
the peaceable belba vior of a party ; security 
to keep the peace. Properly, a process for 
obtaining such security. 1 Forb. Inst. pt. 2, 
p. 198. 

-Law charges. This phrase is used, under 
the Louisiana Civil Code, to signify costs 
incurred in court in the prosecution of a suit, 
to be paid by the party cast. Rousseau v. His 
Creditors, 17 La. 200 ; Barkley v. His Credit
ors, 11 Rob. (La.) 28. 

-Law cou rt of appeals. In American law. An 
appellate tribunal, formerly existing in the 
state of South Oarolina, for hearing appeals 
from the courts of law. 

-Law day. See Day. 

-Law French. The Norman French language, 
introduced into England by William the Con
queror, and which, for several centuries, was, 
in an emphatic sense, the language of the 
English law, being that in which the proceed
ings of the courts and of parliament were 
carried on, and in which many of the ancient 
statutes, reports, abridgments, and treatises 
were written and printed. It is called by 
Blackstone a "barbarous dialect," and the 
later specimens of it fully warrant the appel
l;1tion, but at the time of its introduction it 
was, as has been observed, the best form of 
the language spoken in Normandy. Burrill. 

-Law Latin. The corrupt form of the Latin 
language employed in the old English law
books and legal proceedings. It contained 
many barbarous words and combinations. 

-Law list. An annual English publication of 
a quasi official character, comprising various 
statistics of interest in connection with the 
legal profession. It includes (among other 
information) the following matters : A list of . 
judges, queen's counsel. and . serj.eants at 
law ; the judges of the county courts ; bench
ers of the inns of court ; barristers, in alpha
betical order ; the names of counsel practic
ing in the several circuits of England and 
Wales ; London attorneys ; country attor
neys· ; officers of the courts of chancery and 
common law ; the magistrates and law offi
cers" . .  of uhe cilty . .  Qf LOllldon ; the met� 
politano magistrates and police ; recorders ; 
county court officers: and circuits ; ·  lord lieu: ... 

tenants afid sheri1fs ; eoionial -judges and of
ficers.,;: public: .. notarieso- : ·  .Mozley & Whi:tley�, 

-Law of nature. See Natural Law. 

-Law of arms; That law which gives pre-
cepts and rules concerning war ; how to make 
and observe leagues and truce, to punish of
fenders in the camp, and such like. Cowell ; 
Blount. Now more commonly called the "law 
of war." . 

-Law of citations. In Roman law. An act o·f 
Valentini an, passed A. D. 426, providing that 
the writings of only five jurists, viZ., Papin
ian, Paul, Gaius, . Ulpian, and Modestinus, 
should be quoted as authorities. Tihe major
ity was binding on the judge. If they were 
equally divided the opinion of Papinian was 
to prevail ; and in such a case, if ,Papinian 
was silent upon the matter, then the judge 
was free to follow his own view of the mat.; 
tel'. Brown. 

-Law of evidence·. The aggn�$ate of rules 
and principles regulating the admissibility, 
relevancy, and weight and sufficiency of evi
dence in legal proceedings. See Ballinger's 
Ann. Codes & St. Or. 1901, § 678 (Code 1930, 
§ 9-102). 

-Law o.f marq ue. A sort of law of reprisal, 
which entitles him who has received any 
wrong from another and cannot get ordinary 
justice to take the shipping or goods of the 
wrong-doer, where he can find them within 
his own bounds or precincts, in satisfaction 
of the wrong. Cowell ; ·  Brown. 

-Laws of OIeron .  See Oleron, Laws of. 

-Law of the case. A ruling or decision once 
made in a particular case by an appellate 
court, while it may be overruled in other cas
es, is binding and conclusive both upon the 
inferior court in any further steps or pro
ceedings in the same litigation and upon the 
appellate court itself in any subsequent ap
peal or other proceeding for . review. A rul
ing or decision so made is said to be "the law 
of the case." See Hastings v. Foxworthy. 
45 Neb. 676, 63 N. W. 955, 34 L. R; A. 32:1 ; 
Standara Sewing Mach. Co. v. Leslie, 118 F. 
559, 55 C. C. A. 323 ; McKinney v. State, 117 
Ind. 26, 19 N. E. 613 ; Wilson v. Binford, 81 
Ind. 591 ; Nedela v. Mares Auto Co., 110 Neb. 
108, 193 N� W. 345, 346 ; De Vol v. Citizens' 
Bank, 113 Or. 595, 233 P. 1008, 1011 ; Grow 
v. Oregon Short Line R. Co., 47 Utah, 26, 150· 
P. 970 ; Steinman. v� . Clinchfield Coal Corp., 
121 Va� 611, 93 ·S. E� ; 684, 687 ; Pabst Oor-:: 
poration ' v� · City of Milw:.auk�e, 193 Wig, 522, 
213 · N.. ,W. · 888; ,889;: 111 ; 1'& TaJbGtt's Estate�; 
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204. Iowa, 363, 213 N .. W. 77.9, 780 ; Goaserand -Law:' reports. Published volumes containing 
v. Monteleone, 164 La. 397, 113 So. 889, s.9()� the reports ·of cases argued and adjudged in 

-Law of the· flag. In maritime · law. The 
law of that nation or country whose flag is 
flown by a '  particular vessel. A shipowner 
who sends ·his vessel into a foreign port gives 
notice by his flag to all who enter into con
tracts with the master that he intends the 
law of that flag to regulate such contracts, 
and that · they must either submit to its 0p
eration or not contract with him. Ruhstrat 
v. People, 185 Ill. 133, 57 N. E. 41, 49 L. R. A. 
181, 76 Am. St. Rep. 30. 

-Law of the land:. Due process of law, (q. 'I).) 
By the laW of the land is most clearly in
tended the general law which hears before 
it condemns, which proceeds upon inquiry, 
and renders judgment only after trial. The 
meaning is that every citizen shall hold his 
life, liberty, property, and immunities under 
the protection of general rules which govern 
.-society. Everything which may pass under 
the form of an enactment is not the law of the 
land. Sedge St. & Const. Law, (2<1 Ed.) 475. 
When first used in M G1}na Chwrta, the phrase 
"the law of the land" probably meant the 
established law of the kingdom, in opposition 
to the civil or Roman law, which was about 
being introduced. It is nQW generally re
garded as meaning general public laws bind
iog on all members of the community, in con
tradistinction- from partial or private laws. 
Janes V. Reynolds, 2 Tex. 251 ; State V. Bur
nett, · 6 Heisk. (Tenn.) 186. It means due 
process of law warranted by the constitution, 
by the common law adopted by the constitu
tion, or by statutes passed in pursuance of 
the constitution. Mayo V. Wilson, 1 N. H. 5�. 

-Law of the road. A general custom in 
America (madE! obligatory by statute in some 
states) for pedestrians and vehicles, when 
meeting in a street or road, to turn to the 
right in order to avoid danger of collision. 
See Riepe V. Elting, 89 Iowa, 82, 56 N. W. 285, 
26 L. R. A. 769, 48 Am. St. Rep. 356 ;. · Wright 
V. Fleischman, 41 Misc. Rep. 533; 85 N. Y. S. 
62 ; Decatur V. Stoops, 21 Ind. App. 397, 52 
N. E. 623 ; Weck V. Reno Traction Co., 38 
Nev. 285, 149 P. 65, 70. 

.:...Law of the staple. Law administered in the 
court of the mayor of the staple ; the law
merchant. 4 Inst. 235. See Staple. 

-Laws of war . . This term denotes a branch 
of public international law, and comprises 
the body . of -rules and principles observed by 
civilized nations for the regulation of mat
ters inherent in, or incidental to, the conduct 
of a public . war ; ·  such, for example, as the 
relations of neutrals and belligerents, block
ades, captures, prizes, truces . and armistices, 
capitl1lations, prisoners, and declarations of 
war and peace. 

-Laws of Wisby. See Wisby, Laws of. 

the courts of law. . 

-Law spiritual.. The ecclesiastical law, or 
law: Christian. Co. Litt. 344. 
�Law worthy. Being entitled to, or having 
the benefit and protection of, the law. 

-Local . law. A law which, instead of relating 
to and binding all persons, corporations, or 
institutions to' which it may be · applicable, 
within the Whole territorial jurisdiction of 
the lawmaking power, is limited in its opera
tion to certain districts of such territory or 
to' certain individual persons or corporations. 
A law is "local" when it pertains to a par
ticular place or to a definite region or por
tion of space or is restricted to one place. 
State V. Johnson, 170 N. C. 685, 86 S. E. 788, 
792 ; State V. Daniel, 87 Fla. 270, 99 So. 804, 
809. Local or special legislation applies ex
clusively to special or particular places, or 
special or particular persons, and is distin
guishable from a statute which is general in 
its terms and operation. Charbonnet V. 
Forschler, 138 La. 279, 70 SQ. 224, 226 ; State 
v. First State Bank of Jud, 52 N. D. 231, 202 
N. W. 391, . 399. A local law is one whose op
eration is confined within · territorial limits 
other than those of the whole state, or any 
properly constituted class or loeality therein, 
while "special legislation" is such as relates 
either to particular persons, places, or things, 
or to 'persons, places, or things which, though 
not particularized, are separated by any 
method of selection from the whole class to 
whkh the law might .but for such legislation 
be applied. King V. Commonwealth, 194 Ky. 
143, 238 S. W. 373, 376, 22 A. L. R. 535 ; 
Vincent V. State (Tex. Com. App.) 235 S. W. 
1084, 1086 ; Trumper V. School Dist. No. 55 
Qf Musselshell County, 55 Mont. 90, 173 P. 
946, 947. A "local statute" is one which re
lates only to a portion of the territory of the· 
state, while a "special act" grants some spe
cial right, privilege, or immunity, or imposes 
some particular burden upon some portion 
of the people of the state less than all. Peo
ple V. iDiekmann, 285 Ill. 97, 120 N. E. 490, 
491. "Local laws" are special as to place, 
and "special laws" are those made from in
dividual ·cases. Day v. Commissioners of 
Yadkin County, 191 N. C. 780, 133 · S. E. 164, 
166. 

-Personal law, as opposed to territorial law, 
is the law applicable to persons not subject 
to the law of the territory in which they re
side. It is only by permission of the terri
torial law that personal law can exist at the 
present day ; e. g., it applies to British sub
jects resident in the Levant and in other Mo
hammedan and barbarous countries. Under 
the Roman Empire, it had a very wide ap
plication. Brown. 

-Spe ci:a I law. One relating to particular per� 
sons or things ; one made for individual cases 
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or for particular places · or districts ; oile 
operating upon a selected class, rather than 
upon the public generally. Ewing v. Hoblit
zelle, 85 Mo. 78 ; State v. Irwin, 5 Nev. 120 ; 
Sargent v. Union School Dist., 63 N. H. 528, 
2 A. 641 ; Earle v. Board of Education, 55 
Cal. 489 ; Dundee Mortgage, etc., Co. - v. 
School Dist. (0. 0.) 21 F. 158 ; Spokane & 
Eastern Trust Co. v. Hart, 127 Wash. 541, 221 
P. 615, 618 ; State v. Atchison, T. & S. F. 
Ry. 00., 20 N. 1\1. 562, 151 P. 305, 300 ; South� 
ern .Ry. 00. v. Oherokee County, 177 N. C. 86, 
97 S. E. 758, 761 ; Dodge v. Youngblood (Tex. 
Civ. App.) 202 S. W. 116, . 118 ; Ex parte 
Crane, 27 ' Idaho, 671, 151 P. 1006, 1011, L. 
R. A. 1918A, 942 ; State v. Daniel, 87 Fla. 
270, 99 So. 804, 809. A law is "special" when 
it is different from others of the same general 
kind or designed for a particular purpose, or 
is limited in range or confined to a prescribed 
field of action or operation. State v. John
son, 170 N. C. 685, 86 S

'
. E. 788, 792. A law 

is not special and local in a constitutional 
sense, if it affects all persons 'in like circum
stances in the same manner. St. Louis-San 
Francisco Ry. Co. v. Bledsol (C. O. A.) 7 F. 
(2d) 364, 366. Whether an act be local or 
special is determined by _ the generality with 
which it affects, the people as a whole, rather 
than the extent of territory over which it 
is operative, and, if it equally affects all 
people coming within its operation; it is not 
local or special. State ex reI. Garvey v. 
Buckner, 308 Mo. 390, 272 S. W. 940, 942. 
In taxation cases, courts make no distinction 
between "special law" and "local law." Bo
zarth v. Egg Harbor City, 85 N. J. Law, 412, 
89 A. 920, 921. The phrases "special act" and 
"private act" mean the same thing. Federal 
Trust Co. v. East Hartford Fire Dist. (C. C. 
A.) 283 F. 95. 98. 

As to the different kinds of law, .or law re
garded in its different aspects, see Adjective 
Law ; Administrative Law ; Bankruptcy Law � 
Canon Law ; Case Law ; Civil Law ; Commer
cial Law ; Common Law ; ConstitutionaJ Law ; 
Criminal Law ; Forest · Law ; International 
Law ; Maritime Law ; Martial Law ; Mer
cantile Law ; Military Law ; Moral Law ; 
Municipal Law ; Natural Law ; Organic Law ; 
Parliamentary Law ; Penal Law ; ·  Positive 
Law: ; Private Law ; Public Law ; Retro
spective Law ; Revenue Law ; Roman Law ; 
Substantive Law ; Written Law. 

Law always construeth thi ngs to the best. 
Wing . .  Max. p. 720, max. 193. 
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Law [the law] construeth things with equi
ty and moderation. Wing. Max. p. 685, max. 
183 ; Finch, Law, b. 1, c. 3, n. 74. 

Law disfavoreth i m possibil ities. Wing. Max. 
p. 606, max. 155. 

Law disfavoreth improbabil ities. Wing. 
Max. p. 620, max. 161. 

Law [the law] favoreth charity. Wing. 
Max. p. 497, max. 135. 

Law favoreth co m m o n  right. Wing. Max. p. 
547, max. 144. 

Law favoreth di l igence, and therefore hateth 
folly and negligence. 'Ving. Max. p. 665, max. 
172 ; Finch, Law, h. 1, c. 3, no. 70. 

Law favoreth honor and order. Wing. Max. 
p. 739,

. 
max. 199. 

Law favoreth j ustice and rigbt. Wing. Max. 
p. 502, max. 141. 

Law favoreth life, l iberty, and dower. 4 Ba
con's Works, 345. 

Law favor-eth mutual recom pense. Wing. 
Max. p. 411, max. 108 ; Finch, Law, b. 1, c. 
3, no. 42. 

Law [the law] favoreth possess,ion, where 
the right is equal. Wing. Max. p� 375, max. 
98 ; FinCh, Law, b. 1, c. 3, no. 36. 

Law favoreth p ublic com merce. Wing. Max. 
p. 738, max. 198. 

Law favoreth p ublic q Uiet. Wing. Max. p. 
742, max. 200 ; Finch, Law, h. 1, c. 3, no. 54. 

Law favoreth speeding of men's causes. 
Wing. Max. p. 673, max. 175. 

Law [the' law] favoreth things fo� the co m
mo nwealth, [com mon weal.] Wing. Max. p. 
729, max. 197 ; FinCh, Law, h. 1, c. 3, no. 53.-

Law favoreth truth, faith, and certainty. 
Wing. Max. p. 604, max. 154. 

Law hateth delays. Wing. Max. p. 674, max. 
176 ; Finch, Law, b. 1, c. 3, no. 71. 

Law hateth new inventions and innovations., 
Wing. Max. p. 756, max. 204. 

Law hateth w rong. Wing. Max. p. 563, max. 
146 ; Finch, Law, b. 1, c. 3, no. 62. 

Law of itself prejudiceth no m an. Wing. 
Max. p. 57'5, max. 148 ; Finch, Law, b. 1, c. 

Law construeth every act to be lawful,  when 3, no. 63. 

it standeth indifferent whether it should be law:' Law respecteth matter of s ubstance more
ful  or not.

' Wing. Max. p. 722, max. 194 j '  than matter of circu mstance. Wing. Max. p.' 
Finch, . Daw, b.' 1, c. 3, n. - 76;, &82, 'max. 101·;- . Finch,� Law, . b. 1, c� 3, ·no. 39., 

Law construeth ,things  according to eoinmon ulW respecteth ' possibility of things. Wing., 
possibility: ,or 'Intendment. Wing. Maxi:p. 7,-Q5,- Max. p. 403, max. 104 ; Finch, Law:, b. 1; Co. 

max. :189. " � no. 40.- , - - . 
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Law [the law] respectetlle : the bonda e of ·na- Cas� (N. Y.) 1,; Skidmore vo' Desdolty, 2 Johns. 
ture. Wing. MaL p. 268, max. , 78 j Finch, Cas. (N. Y.) 77 j Juhel v. Rhinelander, 2 
Law, O. 1, C. 3, no. 29. John�. Cas. (N. Y.) 120. 

LAW F U L  Legal ; warranted or authorized 
,by the law j having the qualifications pre
scribed by law j not contrary to nor forbidden 
by the law. Ohio Automatic Sprinkler Co. 
v. Fender, 108 Ohio . St. 149, 141 N. E. 269, 
275 ; McDonnell v. Murnan Shipbuilding Cor
poration, 210 Ala. 611, 98 So. 887, 889 ; .Haf
ner Mfg. Co. v. City of St. Louis, 262 Mo. 621, 
172 S. W. 28, 33. ' 

The principal , distinction between the terms "law
ful" and "legal" is that the former contemplates 
the substance of law, the latter the form , of law. 
To say of an act that it is "lawful" implies that it 
is authorized, sanctioned, or at any rate not for
bidden, by law. To say that it is "legaP' implies 
that it is done or performed in ac�ordance with the 
forms and usages of law, or in a technical manner. 
In this sense "illegal" approaches the m'eaning of 
4'invalid." For example, a contract or will, ,executed 
without the required fo,rmalities, might be said, to 
be invalid or illegal, but could , not be , d�scribed as 
unlawtul. Further, the word "lawtui" lilo'fe clearly 
implies' an ethical content than does '''legal.'' The 
latter goes no further tha.n , to denote ' compliance, 
with positive, technical" or torma-I , rules ; while the 
former usually imports a moral substance or ethical 
permissibility. A further distinction is that · the 
word "legal" is used as the synonym, of "construc-

,tive," which "lawful" is not. Thus "legal fraud" Is 
traud implied or ' inferred by law; o'r made out by 

, �onBtruction. uLawful fraud" ·would be a.' contradic
tion of terms. Again, . "legal" is us� as the an
tithesis of "equitable." . Thus, we speak of "legal 

, assets," "legal estate," etc., but not of "lawful 
assets," Or "lawful estate." But there are some 
connections in which the two- words are used as 
exact equivalents. Thus, a "lawful;" writ, warrant, 
.or process is the, same as a ','legal" writ, warrant, 
.or process. 

LAW'FU L  AGE. 'Full age ; majority ; gen
erally the age of twenty-one :years, though ' 
sometimes eighteen as to a female. See Mc
Kim v. Handy, 4 Md. Ch. 237. 

LAWFU L H E I RS. See Heir. 
LAWFU L MAN. A freeman, un attainted, 
and capable of bearing oath ; a legalis homo. 

LAWFU L  M O N EY. Money which is a legal 
tender in payment Qf debts. Vick v. Howard, 
136 Va. 101, 116 S. E. 465, 467, 31 A. L. R. 
240 ; Dunlap v. Whitmer, 133 La. 317, 62 SQ. 
938, 942, ' Ann. Cas. 1915C, 990. 
LAW I NG ' O F  DOGS. The cutting several 
claws of the forefeet of dogs in the forest, to 
prevent their running at deer. 

LAWLESS. Not subject to law ; not control:' 
Jed by law ; not authorized by law ; not ob
serving the rules and forms of law. See Ar� 
kansas v: , Kansi:ls & T. Coal Co. (C. C.) 96 F. 
362. 

LAWI,.ESS CO URT. An anch:int local English 
court, said to have been held in Essex once a 
year, at cock-crowing, without a light or pen 
and ink, and conducted in a whisper. Jacol? 
LAWLESS MAN. An outlaw. 

LAW N D E, LOWN D E. In old English law. A 
plain ' between woods. Co. Litt. 5b. 

' 

LAWSU I T. Aivernacular term for a suit, ac
tion, or cause instituted or depending between 

' two private persons in' the co.urts of law. 
' 

LAWY ER. A person learned in the law ; as 
, an attorney, counsel, or solicitor ; a person 
licensed to practice law . 

Any person who, fo.r fee or reward, prose
cutes or defends causes in courts of record or 
otl1er judicial tribunals of the United States, 
o.r of any of the states, or whose business it is 
to.' �ive legale advice . in relation to any cause 
or matter whatever. Act of July 13, 1866, § 9, 
(14 St. at Large, 121.) 

. 
LAWFU � AUTH O R I T I ES. The expression 
"lawful authorities," used in our treaty with LAY, n. A share of the profits of a fi�,h

Spain, refers to persons who exercised the ing or whaling VQyage, allotted to ' the officel's 
power ·of making ' grants by aufhority of the .. and se�men, in the nature of wages. C0tHn 
crown. Mitchel v. U. S., 9 Pet. 711, 9  L. Ed. v. Jenkms, '5 �ed. Cas. 1190 ; Thomas v. Os-
283. 

. "  , born, 19. How. 33, 15 L. Ed. 534. 

LAWFU L D I SCHARGE. Such a discharge 
in insolvency as exonerates the debtor from 
his , debts. Mason v. Haile, 12 Wheat. �70, ,6 
L. Ed. 660. 

LAWFUL ENTRY. An: entry on real estate, 
by one out of possession, under claim or . color 
of right and,. without force Qr fraud. See 

· Stouffer v, , Harlan, 68 Kan: 135, 74 P. 613,· 64 
L. R. A. 320, 104 Am. St. , Rep. 396. 

·, L�WFUL.. GOODS. Wh�tever is not prohibit-
· 00 to be exported by the' positive law of the 

country, even though it ' 'be contrabalid of 
war ; for a. neutral has s. right io carry sucb 

· gooqs �tN� <?,�n risk� . �e�QD)v�J:..ow" l  J9hn,S. 

LAY, v. To state or allege in pleading. 
-Lay damages. To state at the conclusion of 

· the declaration the amount of damages which 
the plaintiff claims. 

, ....;Lay out. This term has come to be ' used 
· technically in highway laws as embracing aU 

the series of acts necessary to the complete 
establishment of a highwi:lY. Cone v. Hart
ford. 28 'Conn. 875 ; '  Hitchooek v. Aldernieri of 
Springfield, 121 Mass. 382 ; Mansur v. County 

· Com'rs; 83 Me. 514, 22 .A. 358. See , Small v. 
Eason, 33 ,N . . 0. 94 ;, Crawf9rd, v. City of 
Bridgeport, ,92. ' Conn. 431" , ;103.; A. 125, 126 ; 
B�rrowdal.e v:. J�oard: ot Co�nti (Jom'rs of Sp-
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corro County, 23 N. M� 1, 163 P. 721, · 723, L. pared for the merchants of Rouen. It is note
R. A. 1917E, 456 ; Patterson v: City of Balti- worthy as being the earliest treatise on that 
more, 130 Md. 645, 101 A. 589, 591 ; Douglass subject now extant. 
v. Riggin, 123 Md. 18, 90 A. 1000, 1001. 

-Laying the ve'n u e. Stating in the margin of 
a declaration the county in which the plaintiff 
proposes that the trial of the action shall take 
place. 

LAY, ad}. Relating to persons or things not 
clerical or ecclesiastical ; a person not in ec� 
clesiastical orders. Also non-professional. 

-Lay co'rporation .  See Corporation. 

-Lay days. In the law of shipping. Days 
allowed in charter-parties for loading and un
loading the cargo. 3 Kent. Comm. 202, 203. 

-Lay fee. A fee held by ordinary feudal ten
ure, as distinguished from the ecclesiastical 
tenure of frankalmoign, by which an ecclesias
tical corporation held of the donor. The ten
ure of frankalmoign is reserved by St. 12 Car. 
II., which abolished military tenures. 2 Bl. 
Comm. 101. 

-Lay impropriator. In English ecclesiastical 

Le le,y de D i eu et ley de terre sont tout un ; et 
I 'un et I'autre p refe,rre et favour Ie co m m on et 
p ubl ique bie'n del terre,. The law of God and 
the law of the land are all one ; and both 
preserve and favor the common and public 
good of the land. Keilw. 191. 

Le ley esl le  p lus  hau t  enh eritance q u e  Ie roy 
ad, car p er Ie ley i I  m esme et touts ses s.ujets 
sont rules ; et, si  Ie l ey ne fuit, nu l  roy n e  n u l  en
h eritance serra. 1 �: H. 6,  63. The law is the 
highest inheritance that the king possesses, 
for by the law both he and all his subjects 
are ruled ; and, if there . were no law, there 
would be neither king nor inheritance. 

LE RO I ,  or ROY. - The old law-French words 
for "the king." 

LE R O I  V EUT EN D ELI B ERER. The king 
will deliberate on it. This is the formula 
which the king of the French used when he in
tended to veto an act of the legislative a&
sembly. 1 Toullier, no. 42. 

law. A lay person holding a spiritual appro- LE ROY (or LA RE I N E) LE V EUT. The 
priation. 3 Steph. Comm. 72. king (or the queen) wills it. The form of the 

-Lay investitu re.  In ecclesiastical law. The royal assent to public bills in parliament. 

ceremony of putting a bishop in possession LE ROY (or LA REI N E) REM E RC I E  SES 
of the temporalities of his diocese. LOYAL SUJ ETS, ACCEPTE LE U R  BENEV

-Lay j udge. A ju9.ge who is not learned in 
the law, i. e., not a lawyer ; formerly employ
ed in some of the states as assessors or assist

- ants to the presiding' judges in the nisi prius 
courts or courts of first instance. 

-Lay people. Jurymen. 

-Layman. - One of the people, and not one 
of the clergy ; one who is not of the legal 
profession ; one who is not of a particular 
profession. 

LA YEo L. Fr. Law. 

LAYSTALL. A place for dung or soil. 

LAZA R ET, or LAZA R ETTO. A pesthouse, or 
public hospital for· persons affected with the 
more dangerous forms of contagious diseases ; 
a quarantine station for- vessels coming from 
countries where such diseases are prevalent. 

LAZZ I .  A Saxon term for persons of a servile 
condition. 

OLENCE, ET A I NSI  LE V EUT. The king (or 
the queen) thanks his (or her) loyal subjects, 
accepts their benevolence, and therefore wills 
it to be so. The form of the royal assent to a 
bill of supply. 

LE R.OY (or LA RE I N E) S'AVI SERA. The 
king (or queen) will advise upon it. The form 
of words used to express the refusal of the 
royal assent to public bills in parliament. 1 
Bl. Comm. 184. This is supposed to correspond 
to the judicial phrase "curia advisari vult," 

(q. v.) 1 Chit. HI. Comm. 184, note� 

- Le sal ut du peuple e'st I'a supreme loi. Montesq. 
Esprit des Lois, 1. xxvii, c. 23. The safety of 
the people is the highest law. 

LEA, or LEY. A pasture. Co. Litt. 4b. 

LEAD. The counsel on either side of a liti
gated action who is charged with the prin
cipal management and direction of the par
ty's . case, as distinguished from his juniors 
or subordinates, is said to "lead in the cause," 

.and · is termed the "leading counsel" on that 
side. -, LE CONGRES. - A species of proof pn' charges 

of impotency in France, coitus coram testibus. 
Abolished A. D. 1677. LEAD I N G  A USE. Where a deed �was execut-

. ed before ' the levy _ .  of a fine -of land, for 
Le coritrat fait II. loi. The 'contract makes. the the purpose - of specifying- to 'whose use the 

, law. :fine should inure, it was said to "lead" the 
. . . . use. If ' executed after the fine, it ,was said 

LE G U I DO N  DE LA M�R. The title of a , to "declare" the use� 2 Hl. Comm . .363. 
French work on marine msurance, by- an un- . .  . - . 

' 
. . .. - ' . , 

knbwn auth.or, dating back, probably; to t�e LEA.D I NG pASE. _ Am�ng the vaiious eases 
Sixteenth century, and said to 'have been pre- . thtt--are'arguecl'iuld detertiiined in' the courts. 
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some, from ' their ' lmportant character, have 

demanded more than usual attention from the 

judges, and from this circumstance are fre
quently looked upon as having settled or de
termined the law upon all points involved in 
such cases, and as guides for subs�uent de-' 
cisions, and from the importance they thus 
acquire are familiarly termed "leading cases." 
Brown. 

LEAD I NG COUNSEL. That one of two or 
more counsel employed on the same side in a 
cause who has the principal management of 
the cause. 

LEAD I NG QUEST I ON. A question put or 
framed in such a form as to suggest the an
swer sought to be obtained by the person in
terrogating. Coogler v. Rhodes, 38 Fla. 240, 21 
So. 111, 56 Am. St. Rep. 170 ; Gunter v. Wat
son, 49 N. C. 456 ; Railway Co. v. Hammon, 
92 Tex. 509, 50 S. W. 123 ; Franks v. Gress 
Lumber Co., 111 Ga. 87, 36 S. E. 314 ; Wal
tosh v. Pennsylvania R. Co., 259 Par 372, 103 
A. 55, 57 ; People V. Schladweiler, 315 Ill. 553, 
146 N. E. 525, 527 ; Williams V. Oraig (Tex. 
Civ. App.) 252 S. W. 876, 878 ; De Witt v. 
Skinner (C. C. A.) 232 F. 443, 445 ; Southern 
Traction Co. v. Coley (Tex. Civ. App.) 211 S. 
W. 265, 266 ; Smith v. Union-Buffalo Mills 
Co., 100 S. O. 115, 84 S. E. 422, 423 ; In re Mel
vin's Estate, 85 Oal. App. 691, 259 P. 980, 982 ; 
State v. Sing, 114 Or. 267, 229 P. 921, 927 ; 
Hill v. State, 76 Tex. Cr. R. 269, 173 S. W. 1022, 
1024 ; Indiana Utilities Co. v. Wareham, 66 
Ind. App. 542, 118 N. E. 572, 574 ; Mehlisch v. 
Mabie, 180 Iowa, 450, 160 N. W. 368, 370. 

Questions are leading which suggest to the wit
ness the answer desired, or which embody a ma
terial fact, and may be answered by a mere nega
tive or affirmative, or which involve an answer bear
ing immediately UPOR the merits of the cause, and 
indicating to the witness a representation which will 
best accord with the interests of the party propound
ing them. Turney v. State, 8 Smedes & M. (Miss.) 
104, 47 Am. Dec. 74. 

A question is leading which puts into a witness' 
mouth the words that are to be echoed back, or plain
ly suggests the answer which the party wishes to 
get from him. People v. Mather, 4 Wend. (N. Y.) 
229, 247, 21 Am. Dec. 122. 

LEAGU E. I .  A treaty of alliance between' 
different states or parties. It may be offen
sive or defensive, or both. It is ofjensflve 
when the contracting parties agree to unite 
in attacking a common enemy ; defensiv-e 
when the parties agree to act in concert in de-

, fending each oth'er against an enemy. Whar.
ton. 

2. A measure of distance, varying in differ
ent countries. The marine league, marking 
th� limit of national jurisdiction on the high 
seas, is equal to three geographical (or ma
rine) miles of 6,075 feet each. 

In Spanish and Mexican law, the league, 
as a legal measure of length, consisted of 
5,000 varas, and a vara was equivalent to 
3?lk , .  English inches, making the league equal 

to a }1ttle more than 2.63 JDiles, and the square 
league' equal to 4,428 acres. ,This is its mean
i,ng as used in Texas land grants. United 
States v. Perot, 98 U. S. 428, 25 L. Ed. 251 ;, 
Hunter v. Morse, 49 Tex. 219. "League and 
labor," an " area of land equivalent to 4,605 
acres. Ammons v. Dwyer, 78 Tex. 639, 15 S. 
W. 1049. See Labor. 

LEAI<AGE. The waste or diminution of a 
liquid caused by its leaking from the cask, 
barrel, or other vessel in which it was placed. 

Also an allowance made to an importer 
of liquids, at the custom-house, in the collec
tion of duties, for his loss sustained by the 
leaking of the liquid from its cask or vessel. 

.LEAL. L. Fr. Loyal ; that which belongs 
to the law. 

LEALTE. L. Fr. Legality ; the condition 
of a legali8 homo, or lawful man. 

LEAN. To incline in opinion or preference. 
A court is sometimes said to "lean against" a 
doctrine, construction, or view contended for, 
whereby it is meant that the court regards 
it with disfavor or repugnance, because of its 
inexpedience, injustice, or inconsistency. 

LEAP-YEAR. See Bissextile. 

LEARN ED. Possessing learning ; erudite ; 
versed in the law. In statutes prescribing the 
qualifications of judges, "learned in the law" 
designates one who has received a regular 
legal education, the almost invariable evi
dence of which is the fact of his admission to 
the bar. See Jamieson v. Wiggin, 12 S. D. 
16, 80 N. W. 137, 46 L. R. A. 317, 76 Am. St. 
Rep. 585 ; O'Neal V. McKinna, 116 Ala. 620; 
22 So. 905 ; Potter V. Robbins, 155 Tenn. 1, 
290 S. W. 396, 399 ; Heard V. Moore, 154 Tenn. 
566, 290 S. W. 15, 16, 50 A. L. R. 1152 ; State v. 
Schmahl, 125 Minn. 533, 147 N. W. 425, 426. 

LEARN I NG. Legal doctrine. 1 Leon. 77. 

LEASE. A conveyance of lands or tenements 
to a person for life, for a term of years, or, at 
will, in consideration of a return of rent or 
some other recompense. The person who so 
conveys such lands or tenements is termed the 
"lessor," and the person to whom they are 
conveyed, the "lessee ; "  and when the lessor 
so conveys lands or tenements to a lessee, he 
is said to lease, demise, or let them. 4 Cruise, 
Dig. 58 ; U. S. Nat. Bank of La. Grande V. 
Miller, 122 Or. 285, 258 P. 2.05, 207, 58 A. L. R. 
339 ; Papoose Oil Co. v. Swindler, 95 Okl. 264, 
221 P. 5.06, 509 ; Lawrence V. Goodstein, 91 
Misc. 19, 154 N. Y. S. 229, 230 ; Howard v. 
Manning, 79 Okl. 165, 192 P. 358, 360, 79 A. L. 
R. 819. 

A conveyance of any lands or tenements, 
(usually in consideration of rent or other an
nual recompense,) made for life, for years, or 
at will, but always for a less time than the 
lessor has in the premises ; for, if it be for 
the whole interest, it is more properly an , as-: 
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signment than a lease. 2 . BI. Comm. 3117 ; 
Shep'. Touch. 266 ; Watk. Conv. 220. And see 
Sawyer v. Hansen; 24 Me. 545 ; Thomas , v. 
West Jersey R. C., 101 U. S. 78, 25 L. Ed. 
950 ; Jackson v. Hars.en, 7 Cow. (N. Y.) 326, 
17 Am. Dec. 517 ; Lacey v. Newcomb, 95, 
Iowa, 287, 63 N. W. 704 ; Mayberry v. John
son, 15 N. J. Law, 121 ; Milliken v. Faulk, 
III Ala. 658, 20 So. 594 ; Oraig v. Summers, 
47 Minn. 189, 49 N. W. 742, 15 L. R. A. 236 ; 
Harley v. O'Donnell, 9 Pa. Co. Ot. R. 56. , 

A contract in writing, under seal, whereby . a per
son having a legal estate in hereditaments,. corporeal 
or incorporeal, conveys a portion of his interest ' to 
another, in consideration of a certain annual rent 
or render, or other recompense. Archb. LandI. & 
Ten. 2. 

"Lease" or "hire" is a synallagmatic con
tract, to which consent alone is sufficient, and 
by which one party gives to the other the en
joyment of a thing, or his labor, · at a fixed 
price. Civil Code La. art. 2:66,9. 

' 

When the contract is bipartite, the one part 
ifi; called the "lease," the other the "counter
part." In the United States, it is usual that 
both papers should be executed by hoth par
ties ; but in England the lease is executed by 
the lesso'r alone, and given to the lessee, while 
the counterpart is executed by the lessee 
alone, and given to the lessor. 

Concurrent Lease 

One granted for a term which is to commence be
fore the expiration or other determination of a previ
ous lease of the same premises made to another per
son ; or, in other words, an . assignment of a part 
of the reversion, entitling the lessee to all the rents 
accruing on the previous lease after the date of his 
lease and to appropriate remedies against the holding 
tenant. Cargill v. Thompson, 57 Minn. 534, 59 N. W. 
638. 

Lease and Release 

A species of conveyance much used in England, 
said to have been invented by Serjeant Moore, soon 
after the enactment of the statute of uses. It is thus 
contrived : A lease, or rather bargain and sale upon 
some pecuniary consideration for one year, is made 
by the tenant of the freehold to the . lessee or bar
gainee. This, without any enrolment, makes the 
bargainor stand seised to the use of the bargainee, 
and vests in the bargainee the use of the ten;n for 
one year, and then the statute immediately annexes 
the possession. Being thus in possession, he is capa
ble of receiving a release of the freehold and rever
sion, which must be made to the tenant in lXlsses
sion, and accordingly the next day a release is grant
ed to him. The lease and release, when used as a 
conveyan�e of the fee, have the joint operation of 
a single conveyance. 2 Bl. Comm. 339 ; 4 Kent, 
Comm. 482 ; Co. Litt. 207 ; Cruise, Dig. tit. 32, c. 11. 

Mining Lease 

See Mining. 
Parol Lease 

A lease of real estate not evidenced by writing, but 
resting in an oral agreement. 

PerPetual Lease 
A lease of ' lands 'which may last without l1mltaUon 

as to time ; a gfaht of lands In fee with ,the rese"&-
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tlon ot a rent In fee : a tee-farm. Edwards v. Noel, 
88 Mo. App. 434. 

Sublease, or Underlease
, 

One executed by the lessee of an es�ate to a third 
person, cOnveying the same estate for a shorter 
term than that for which the lessee holds it. 

The distinction between an assignment Oof 
a term for years and a sublease or sublet
ting is that if the lessee parts with his en
tire interest in the term, it constitutes an 
assignment and not a subletting. althOough 
the transfer is in form a sublease ; but if 
the lessee reserves to himself a reversionary ' 

interest in the term, it constitutes a sub
lease, whatever the form Oof .. the transfer. 
Johnson v. Thompson, 64 SO. / 554, 555, 185 

, Ala. 666 ; ",Teigle v. Rogers, 213 S. W. 501. 
502,-, 202 Mo. App. 520 ; Gross v. Bouck, 165 
P. 702, 703, 175 Cal. 253 ; .Williams v. Ran
dolph & C. Ry. Co., 108 S. E. 915, 918, 182 N. C. 
267 ; Iiolden v. Tidwell, 133 P. 54, 55, 37 Oklo 
553, 49 L. R. A. (N. S.) 369, Ann. Cas. 19150, 
394 ; McNamer Realty Co. v. Sunburst Oil & 
Gas Co., 247 P. 166, 170, 76 Mont. 332 ; Jordan 
V. Scott, 177 P. 504, 506, 38 Cal. App. 739 ; Da
vis V. First Nat. Bank (Tex.Civ.App.) 258 S .  
W .  241, 242; JOohnson V .  MOoxley, 113 So. 656. 
657, 216 .Ala. 466. 

LEASE HO LD. An estate in realty held under 
a lease ; an estate for a fixed term of years. 
See Stubbings V. Evanston, 136 Ill. 37, 26 N •. 

E. 577, 11 L. R. A. 839, 29 Am. St. Rep. 300 ; 
Washington F. Ins. Co. v. Kelly, 32 Md. 421. 
3 Am. Rep. 149 ; Harley v. O'Donnell, 9 Pa. 
Co. Ct. R. 56. 

. 

LEAS I N G-MAK I N G. In old Scotch criminal 
law. An offense consisting in slanderous and 
untrue speeches, tOo the disdain, . reproach, and 
contempt of the king, his council and proceed
ings, etc. Bell. 

LEAS I N G, or LES I NG.  Gleaning. 

LEA UTE. L. Fr. Legality ; sufficiency in 
law. Britt. C. 109. 

LEAVE. To give or dispose of by will. "The 
word 'leave,' as applied to the subject"matter. 
prima facie means a disposition by will." 
Thorley V. Thorley, 10 East, 438 ; Carr v. 
Effinger, 78 Va. 203. 

LEAVE AND L I C ENSE. A defense to an ac .. .  
tion in trespass setting up the consent of 
the plaintiff to the trespass complained of. 

LEAVE ' OF COU RT. Per�ission obtained 
from a court to take some actiOon which, with
Oout such permission, would Dot be allowable ; 
as, to sue a. receiver, to file an amended plead� 
ing, tOo plead several pleas. See Copperthwait 
V. Dummer, 18 N. J. Law, 258., 
LEAVE TO DEFEN D� The bills of exchange 
act 1855 (18 & 19 Viet. c. 67) allOowed actiOons 
Oli . 01118 and notes .'. commenced within sir 
mOiiths' after beiDg>due to be by writ of' sum;;.: 
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mo.ns. in' a fo.rm pro.vided by . the aet, and un
less the defendant sho.uld within twelve days 
o.btain leave to. appear and defend the. actio.n, 
allo.wed the plaintiff to. sign judgment on proo.f 
o.f ser.vice. This procedure was retained by 
the judicature -act, but abo.lished in 1880. It 
is now provided that in all actions where the 
plaintiff seeks merely to recover a debt o.r 
liquidated demand in money, or possession 
where a tenancy has expired or been deter
mined by notice to quit, the writ of summons 
may be specially indorsed with the particu
lars of the amount sought to be recovered 
after giving credit for a�y payment or set-off ; 
in which case, if the defendant fail to. appear, 
judgment may be signed for the amount 
claimed ; and it is further pro.vided that 
where the defendant appears on a writ of 
summons especially indorsed, the plaintiff 
may, on affidavit verifying the cause o.f action 
and swearing that in his belief there is no. 
defence to the action, call o.n the defendant to 
show cause why the plaintiff should not sign 
final judgment for the amount so indorsed ; 
. and the court o.r judge may, unless the de
fendant, by affidavit o.r o.therwise, satisfy the 
,court or judge that he has a good defence on 
.the merits or disclose sufficient facts to entitle 
him to be permitted to. defend the action, 
make an order empowering the plailltiff to 
sign judgment' accordingly. Whart. Lex. - See 
Allocatur. 

t.ECCATOR. A debauched persO'n. Cowell. 

other for h� ereciits. Into _ this 'bQok llre post
ed the it�nts . fro.m the - day-book or jo.urnal� 

LEDGER-BOOK. In ecclesiastical law. The 
name O'f a book kept 'in the prerogative courts 
in England. It is considered as a rO'll of the 
court, but, it seems, it cannO't be read in evi
dence. Bac. Abr. 

LEDGREV I US. In Qld English law. A lathe
reeve, or c�ief officer of a lathe. Spelman. 

' LEDO. The rising water or increase of the 
sea. 

LEEMAN'S ACTS. Acts 30 Viet. e. 29 and 
35 & 36 Viet. c. 91, by which contracts fo.r 
the sale o.f bank shares are void unless the 
number of the shares are set fQrth in the 
contract. 9 Q. B. D. 546 ; and by which are 
authQrized the application of the funds Qf 
municipal cO'rporations and other gQverning 
bodies under _ certain conditions towards prQ
mQting or opposing parliamentary and Qther 
prO'ceedings for the benefit or'  protection O'f the 
inhabitants . 

LEET� In English law. The name Qf a CQurt . 
O'f criminal jurisdictiQn, formerly Qf much 
importance, but latterly faUen into disuse. 
S�e Court-Leet. 

LEETS. Meetings which were appointed for 
the nomination or election ' of ecclesiastical 
officers in SCQtland. Cowell. 

LEGA" or LACT A. The alloy O'f money. 
LECH ERW I TE, LA I RW ITE, or LEGER- Spelman. 
W I TE. A fine for adultery or fornication, 
anciently paid to the IQrds of certain manO'rs. LEGAB I 1",IS. In old English law. 1.lhat 
4 Inst. 206. . 

which may be bequeathed. Cowell. 

LECTOR DE LETRA ANT I QUA. In Spanish 
law. A person appointed by competent au
thority to read and decipher ancient writings, 
to the end that they may be presented Qn the 
trial of causes as documents entitled to legal 
credit. Escriche. 

'LECTORES. A term applied to' nQtaries in 
the Middle Ages. SQ. Afr. Law Diet. 

LECT'R I N U M. A pulpit. Mon. Angl. tQm. iii. 
p. 243. 
LECTU RER. An instructor ; a reader o.f 
lectures ; also a clergyman who assists rect
Qrs, etc., in preaching, etc. 

LEDGE. In mining law. This term, as used 
in the mining laws of the United States (Rev. 
St. § 2322 [30 USOA § 26]) and in both legal 
and popular usage in the western American 
states, is synonymous with "lode," which see. 
Myers v. LIo.yd, 4 Alaska, 263, 265. 
LEDGER. A book of accounts in which a 
trader enters the names of all persons with 
whom he has dealings ; there being twO' par
allel columns in each account, one for the en� 
tries to the debit o.f the person charged, the 

I.,EGACY. A bequest or gift of personal prop
erty by last will and testament. Browne v. 
Cogswell, 5 Allen (Mass.) 557 ; Evans v. Price, 
118 Ill. 593, 8 N. E. 854 ; Probate Court v. 
Matthews, 6 Vt. 274 ; In re Karr, 2 How. 
Prac. N. S. (N. Y.) 409 ; Nye v. Grand Lodge, 
9 Ind. App. 131, 36 N. E. 429 ; Ky. St. 1900, 
§ 467 (Ky. St. 1930, § 4(7). Baldwin v. Eid
man (D. C.) 202 F. 968, 977 ; Stubbs v. Abel, 
114 Or. 610, 233 P. 852, 858 ; Hobbs v. Bren
neman, 94 W. Va. 320, 118 S. E. 546, 549 ; Wil
son v. Wilson, 261 111. 174, 103 N. E. 743, 745. 

Synonyms 
"Legacy" and '-'bequest" are equivalent 

terms. But in strict common-law terminology 
"legacy" and "devise" do not mean the same 
thing and are not interchangeable, the former 
being restricted to testamentary gifts O'f per
sonal property, while the latter is properly 
used only in relation to" real estate. But by 
construction the word "legacy" may be so 
extended as to include realty or interests 
therein, when this is necessary to make a 
statute cover its intended SUbject-matter Qr 
to effectuate the purpose of a testator as ex
pressed ill his will. See In re RO'ss's JlJstate, 
140 Cal . . 282, 73 P. 976 ; In re Karr, 2 How. 
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Prac. N. S. (N. Y.) 409 ; Bacon v. Bacon, 55 
Vt. 247 ; Roth's Appeal, 94 Pa. 191 ; Williams 
v. McComb, 38 N. O. 455 ; Lasher v. Lasher, 
13 Barb. (N. Y.) 110 ; In re Stuart's Will, 115 
Wis. 294, 91 N. W. 688 ; Homes v. Mitchell, 
6 N. 0. 230, 5 Am. Dec. 527. 

Classification 

-Absolute legacy. One given without condi
tion and intended to vest immediately. 

-Acoumulative legacy. A second, doulJ.le, or 
additional legacy ; a legacy given in addition 
to another given by the same instrument, or 
by another instrument. 

-Additional legaoy. One given to the same 
legatee in addition to (and not in lieu of) an
other legacy given before by the same will 
or in a codicil thereto. 

-Alternate legacy. One by which the testator 
gives one of two or m.ore things without desig
nating which. 

-Conditional legacy. One which is liable to 
take effect or to be defeated according to the 
occurrence or non-occurrence of some uncer
tain event. Harker v. Smith, 41 Ohio St. 
238, 52 Am. Rep. 80 ; Markham v. Hufford, 

• 123 Mich. 505, 82 N. W. 222, 48 L. R. A. 5SG, 
81 Am. St. Rep. 222. 

-Co ntingent legacy. A legacy given to a per
son at a future uncertain time, that may or 
may not arrive ; as "at his age of . twenty
one," or "if" or "when he attains twenty-one." 
2 Bl. Comm. 513 ; 2 Steph. Comm. 259. A 
legacy made dependent upon some uncertain 
event. 1 Rop. Leg. 506. A legacy which 
has not vested. In re Engles' Estate, 166 Pa. 
280,- 31 A. 76 ; Andrews v. Russell, 127 Ala. 
195, 28 So. 703 ; Rubencane v. McKee, 6 Del. 
Oh. 40, 6 A. 639. 

-Cu m u lative le'gacies. These are legacies so 
called to distinguish them from legacies which 
are merely repeated. In the construction of 
testamentary instruments, the question often 
arises whether, where a testator has twice 
bequeathed a legacy to the same person, the 
legatee is entitled to both, or only to one of 
them ; in other words, whether the second 
legacy must be considered as a mere repetition 
of the first, or as cumulative, i. e., �dditional. 
In determining this question, the intention of 
the testator, if it appears on the face of the 
instrument prevails. Wharton. 

-Demonstrative legacy. A bequest of a certain 
sum of money, with a direction that it shall 
be paid out of a particular fund. It differs 
from a specific legacy in this respect : that, 
if the fund out of which it is payable fails 
for any cause, it is nevertheless entitled to 
come on the estate as a general legacy. And 
it differs from a general , legacy in this : that 
it does not abate , in that class, ' but in the 
class, of , ' specific legacies. " Appeal' of ' 'Arm;. 
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strong; 63 Pa. 316 ; Kenaday v. Sinnott, 179 
U. S. 606, 21 S. Ct. 233, 45 L. Ed. 339 ; Gilmer 
v. Gilmer, 42 Ala. 9 ;  Glass v. Dunn, 17 Ohio 
St. 424 ; Orawford v. McCarthy, 159 N. Y. 
514, 54 N. E. 277 ; Roquet v. Eldridge, 118 
Ind. 147, 20 N. E. 733. Spinney v. Eaton, 111 
Me. 1, 87 A. 378, 380, 46 L. R. A. (N. S.) 535 ;  
Taylor v. HUll, 121 Kan. 102, 245 P. 1026, 
1027 ; In re Obst's Estate, 115 Misc. 711, 185 
N. Y. S. 283, 284 ; In re Douglas' Estate, 149 
Minn. 276, 183 N. W. 355, 356 ; In re Wilson's 
Estate, 260 Pa. 407, 10.3 A. 880, 6 A. L. R. 1349 ; 
In re Bouk's Estate, 80 Misc. 196, 141 N. Y. S. 
922, 924 ; Baker v. Baker, 319 Ill. 320, 150 
N. E. 284, 285, 42 A. L. R. 1514. A legacy of 
quantity is ordinarily a general legacy ; but 
there are legacies of quantity in the nature 
of specific legacies, as of so much money, with 
reference to a particular fund for payment. 
This kind of legacy is called by the civilians 
a "demonstrative legacy," and it is so far 
general and differs so much in effect from 
one properly specific that, if the fund be call
ed in or fail, the legatee Will not be depriv
-ed of his legacy, but be permitted to receive 
it out of the general assets ; yet the legacy is 
so far specific that it will not be liable to 
abate with general legacies upon a deficiency 
of assets. 2 Williams, Ex'rs, 1078. 

-General l egacy. A pecuniary , legacy, pay
able out of the general assets of a testator. 
2 Bl. Comm. 512 ; Ward. Leg. 1, 16. One 
so given as not to amount to a bequest of a 
particular thing or particular money of the 
testator, distinguished from others of the 
same kind ; one of quantity merely, not spe
cific. Tifft v. Porter, 8 N. Y. 518 ; Evans v. 
Hunter, 86 Iowa, 413, 53 N. W. 277, 17 L. R. A. 
308, 41 Am. St. Rep. 503 ; Kelly v. Richardson, 
100 A.la. 584, 13 So. 785 ; Gardner v. Viall, 36 
R. I. 436, 90 A. 760, 762 ; 'Taylor v. Hull, 121 
Kan. 102, 245 ' P. 1026, 1027 ; Leighton v. 
Leighton, 193 Iowa, 1299, 188 N. W. 922, 929 ; 
Spinney v. Eaton, 111 Me. 1, 87 A. 378, 380, 
46 L. R. A. (N. S.) 535 ; Kramer v. Kramer, 
119 C. C. A. 482, 201 F. 248, 253 ; Appeal of 
United States Fidelity & Guaranty 00., 90 
N. J. Eq. 254, 106 A. 364, 365 ; Smith v. Smith, 
192 N. C. 687, 135 S. E. 855, 857 ; Guthrie v. 
Guthrie Ex'r, 168 Ky. 805, 183 S. W. 221, 224 ; 
Hughes v. Hiscox, 105 Misc. 521, 174 N. Y. s. 
564, 566 ; School Dist: No. 1 in City and 
County of, Denver v. International Trust Co., 
59 Colo. 486, 149 P. 620, 623. 

..... 1 nd�finite legaoy. One which pa,sses property 
by a general or collective term, without enu
meration of number or quantity ; as, a be
quest of "all" the testator's "goods," or his 
"bank stock." Lown . .  Leg. 84. 

-Lapsed legacy. Where the legatee dies be"
fore the testator, or before the legacy is pay. 
able, the bequest is said to lapse, as it then 
falls into the resi�uary flllld , of the - estate. 

--Modal legacy. A bequest accompanied by 
directions as to the niorie tJr ' manner in which 
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it shall be applied for the legateets benefit, e. --Trust legacy. A bequest of personal proper
g., a legacy to A. to buy him a house or a com- ty to trustees to be held upon trust ; as, to 
mission in the army. See Lown. Leg. 151. pay the annual income to a beneficiary for 

-Pecu niary legaoy. A bequest of a sum of 
money, or of an annuity. It may or may not 
specify the fund from which it is to be drawn. 
It is not the less a pecuniary legacy if it 
comprises the specific pieces of money in 
a designated receptacle, as a purse or chest. 
See Humphrey v. Robinson, 52 Hun, 200, 5 
N. Y. S. '164 ; Lang v. Ropke, 10 N. Y. Leg. 
Obs. 75 ; Mathis v. Mathis, 18 N. J. Law, 66. 

-Residuary legacy. A bequest of all the tes
tator's personal estate not otherwise effec
tually disposed of by his will ; '  a bequest 
of "all the rest, residue, and remainder" of 
the personal property after payment of debts 
and satisfaction of the particular legacies. 
See In re Williams' Estate, 112 Cal. 521, 44 
P. 808, 53 Am. St. Rep. 224 ; Stubbs v. Abel, 
114 Or. 610, 233 P. 852, 857. 

-S,pecial legacy. A "specific legacy" (q. 'V.) is 
sometimes so called. 

-Specifio legacy. One which operates on 
property particularly designated. Hart v. 
Brown, 145 Ga. 140, 88 S. E. 670, 671 ; Tay
lor v. Hull, 121 Kan. 102, 245 P. 1026, 1027 ; 
Holcomb v. Mullin, 167 Ark. 622, 268 S. W. 32, 
34 ; Jones v. Virginia Trust Co., 142 Va. 229, 
128 S. E. 533, 536 ; Smith v. Smith, 192 N. C. 
687, 135 S. E. 855, 857 ; Spinney v. Eaton, 111 
Me. 1, 87 A. 378, 380, 46 L. R. A. (N. S.) 535 ; 
Bales v. Murray, 186 Iowa, 649, 171 N. W. 
747, 749 ; Baker v. Baker, 319 Ill. 320, 150 
N. E. 284, 285, 42 A. L. R. 1514 ; School Dist. 
No. 1 in City and County of Denver v. In
ternational Trust Co., 59 Colo. 486, 149 P. 
620, 623. A legacy or gift by will of a par
ticular specified thing, as of a horse, a piece 
of furniture, a term of years, and the like. 
Morriss v. Garland, 78 Va. 222. In a strict 
sense, a legacy of a particular chattel, which 
is specified and distinguished from all other 
chattels of the testator of the same kind ; 
as of a horse of a certain color. A legacy 
of a quantity of chattels described collective
ly ; as a gift of all the testator's pictures. 
Ward, Leg. 16-18. A legacy is general, where 
its amount or value is a charge upon the 
general assets in the hands of the executors, 
and where, if these are sufficient to meet all 
the provisions in the will, it must be satisfied ; 
it is specific, when it is limited to a particular 
thing; subject, or chose in action, so identified 
as to render the bequest inapplicable to any 
other ; as the bequest of a horse, a .  picture, 
or jewel, or a debt due from a person named, 
and, in special cases, even of a sum of money. 
In re Daniels' Estate, 192 Iowa, 326, 184 N. 
W. 647, 650 ; Baker v. Baker, 319 Ill. 320, 100 
N. E. 284, 285, 42 A. L. R. 1514 ; Carpenter's 
Estate v. Wiley, 166 Iowa, 48, 147 N. W. 175, 
177 ; Langdon v. Astor, 3 Duer (N. Y.) 477, 
543. 

life. 

-U niversal legaoy. In the civil law. A testa
mentary disposition by which the testator 
gives to one or sev�ral persons the whole of 
the property which he leaves at his decease. 
Civ. Code La., art. 1606. 

-Legaoy duty. A duty imposed in England 
upon personal property (other than leas�
holds) devolving under any will or intestacy. 
Brown. 

. LEIGAL. I .  Conforming to · the law ; accord
ing to law ; required or permitted by , law : 
not forbidden or discountenanced by law ; 
good and effectual in law. 

2,. Proper or sufficient to be recognized by 
the law ; cognizable in the courts ; competent 
or adequate to fulfill the requ�rements of the 
law. 

3. Cognizable in courts of law, as distin
guished from courts of. equity ; construed or 
governed by the rules and principles of  law, 
in contradistinction to rules of equity. 

4. Posited by the courts as the inference or 
imputation of the law, as a matter of con
struction, rather than established by actual 
proof ; e. g., legal malice. See Lawful. 

5. Created by law. De Vita v. Pianisani. 
127 Misc. 611, 217 N. Y. S. 438, 440. 

As to legal "Age," "Assets," "Oonsidera
tion," "Cruelty," "Damages," "Day," "Debts," 
"Demand," "Defense," "Disability," "Discre
tion," "Duty," "Estate," "Evidence," "Fraud," 
"Heirs," "Holiday," "Incapacity," "Interest,'� 
"Irregularity," "M:alice," "Memory," "Mort
gage," "Negligence," "Notice," "Proceedings," 
"Process," "Relevancy," "Remedy," "Repre
sentative," "Reversion," "Subrogation," and 
"Tender," see those titles. 

LEGAL ACU M EN. The doctrine of legal acu
men is that if a defect in, or invalidity of, a 
claim to land is such as to require legal acu
men to discover it, whether it appears upon 
the face of the record or proceedings, or is to 
be proved aliunde, then the powers or juris
diction of a court of equity may be invoked to 
remove the cloud created by such defect or 
invalidity. Schwab v. City of St. Louis, 310 
Mo. 116, 274 S. W. 1058, 1060. 

LEGAL ASSETS. Such property of a testa
tor in the hands of his executor as is liable
to debts in temporal courts and to legacies in 
the spiritual, by course of law ; equitable 
assets are such as are liable only by help 
of a court of equity. 2 Will. Ex. 1408-1431. 
The distinction is not important in the Unit
ed States ; In re Sperry's Estate, 1 Ashm. 
(Pa.) 347. See Story, Eq. Jur. § 551 ; 2 Jarm� 
Wills, 543 ; Orosw. Ex. & Ad. 421, 423. 

LEGAL C R:U EL TV. Such conduct on the
part of a husband as will endanger the life� 
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health, or limb of his wife, or create a rea
sonable apprehension of bodily hurt ; such 
acts as render cobabitation unsafe, or are 
likely to be attended with injury to the 
person or to the health of the wife ; Odorn 
v. Odom, 36 Ga. 286 ; 2 Curt. EccI. 281 ; Ma
hone v. Mahone, 19 Cal. 626, 81 Am. Dec. 
91 ;  Hughes v. Hughes, 44 Ala. 698 ; Ward v. 
Ward, 103 Ill. 477 ; Beyer v. Beyer, 50 Wis. 
254, 6 N. W. 807, 36 Am. Rep. 848 ; Kennedy 
v. Kennedy, 73 N. Y. 369 ; Smith v. Smith, 
33 N. J. Eq. 458. 

LEGAL I NSAN I TY. See Insanity. 

LEGAL I S  H O M O. Lat. A lawful man ; a per
son who stands rectus in curia, ; a person not 
outlawed, excommunicated', or infamous. It 
occurs in the phrase, "proM et legales homi
nes," (good and lawful men, competent jur
ors,) and "legality" designates the condition 
of such a man. Jacob. 

LEGA L I S  M O N ETA ANG L l fE. Lawful mon
ey of England. 1 Inst. 207. 

LEGALI TY, or LEGA LN ESS. Lawfulness. 

LEGA L I ZAT I ON. The act of legalizing or 
making legal or lawful. 

LEGALIZE. To make legal or lawful ; to con
firm or validate what was before void or un
lawful ; to add the sanction and authority of 
law to that which before was without or 
against law. 

LEGALIZED N U I SANCE. A structure, erec
tion, or other thing which would constitute 
a nuisance at common law, but which cannot 
be objected to by private persons because con
structed or maintained under direct and suf
ficient legislative authority. Such, for ex
ample, are hospitals and pesthouses maintain
�d by cities. See Baltimore v. Fairfield Imp. 
Co., 87 Md. 352, 39 A. 1081, 40 L. R. A. 494', 
67 Am. St. Rep. 344. 
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LEGATA RY. One to whom anything is be
queathed ; a legatee. This word is sometimes 
though �eldom, used to designate a legate or 
nuncio. 

LEGATEE. The person to whom a legacy is 
given. See Legacy. Hobbs v. Brenneman, 
94 W. Va. 320, 118 S. E. 546, 549 ; Yopp v. At
lantic Coast Line R. Co.,' 148 Ga. 539, 97 S. E. 
534, 535 ; Mosser v. Flake, 258 Ill. 233, 101 
N. E. 540, 541, Ann. Cas. 1914B, 425 ; In re 
Lewis' Estate, 39 Nev. 445, 159 P. 961, 962, 4 
A. L. R. 241. 

' 

Residuary Legatee 

The person to whom a testator bequeaths 
the residue of his personal estate, after the 
payment of such other legacies as are specifi
cally mentioned in the will. Probate Court v. 
Matthews, 6 Vt. 274 ; Laing v. Barbour, 119 
Mass. 525 ; Lafferty v. People's Save Bank, 76 
Mich. 35, 43 N. W. 34. 

LEGATES. Nuncios, deputies, or extraordi
nary ambassadors sent by the pope to be 
bis representatives and to exercise his juris
diction in countries where the Roman Cath
olic Church is established by law. 

LEGAT I O N .  An embassy ; a diplomatic min
ister and his suite ; the persons commissioned 
by one government to exercise diplomatic 
functions at the court of another, including 
the minister, se�retaries, attaches,

' interpre
ters, etc., are collectively styled the "lega
tion" of their government. The word also de
notes the official residence of a foreign min
ister. 

LEGATO R. One who makes a will, and 
lea ves legacies. 

LEGATO RY. The third part of a freeman's 
personal estate, which by the custom of Lon
don, in case he had a wife and children, the 
freeman might always , have disposed of by 
will. Bac. Abr. "Customs of London," D. 4. 

LEGALLY. Lawfully ; according to law. Legatos violare contra j us ge ntiu m  est. 4 Coke, 
I 

. pref. It is contrary to the law of nations to 
,LEGANT I N E  CONST I T UT I O NS. The name injure ambassadors. 
of a code of ecclesiastical laws, enacted in na
tional synods, held under legates from Pope 
Gregory IX. and Clement IV., in the reign of 
Henry IlL, about the years 1220 and 1268. 
1 Bl. Comm. 83. 

LEGARE. Lat. In the civil and old English 
law. To bequeath ; to leave or give by will ; 

LEGATU M .  Lat. 

I n  The Civil Law 

A legacy ; a gift left by a deceased person, 
to be executed by the heir. Inst. 2, 20, 1. 

I n  Old E nglish Law 

to give in anticipation of death. In Scotch A legacy given to the church, or an accus-
phrase, to legate. tomed mortuary. Cowell. 

' 

:LEGATAR I US. Lat. 

I n The Civil Law 

One to whom a thing is bequeathed ; a lega
tee or legatary. lnst. 2, 20, 2, 4, 5, 10 ; Bract. 
fo1. 40.' . 

I n . Old Europea� 4lw 
A legate, messengez:, or envoy. Spelman.', : ;  

Legatu m morte testatoris tantu m confirmatur, 
sicut donatio inter vivos traditione sola. Dyer, 
143. A legacy is confirmed by the death of a 
testator, iI;l the same manner as a gift from a 
living person is by d,elivery alone. 

LEGATUM OPT'I O N I & , In Roman law. A 
. legacy, to A.. R of any article or 'inticles that 
A. B. liked to choose or select out of the · tes-
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t'ator's '''estate. If A; ,B. died after the testa
tor, but 'before making the choice or selection, 
his representative (hawes) could not, prior to 
Justinian, make the selection for him, but the 
legacy failed altogether. Justinian, however, 
made the legacy good, and enabled the repre
sentative to choose. Brown. 

Legatus regis vioe fu ngitur a quo destinatur et 
honorandus est sicut i I Ie cujus  vicem gerit. 12 
Coke, 17. , An ambassador fills the place of the 
king by whom he is sent, and is to be hon-. 
ored as he is whose place he fills. 

LEGEM. Lat. Accusative of lem, law. Oc
curring in various legal ph�ases, as tollows : 

LEGEM AM I TTERE. To lose one's law ; that 
is, to lose one's privilege of being admitted to 
take an oath. 

laws Of England are thl'eef.()ld,�omIilon law,., 
customs, and I decrees of' parliament. 

LEGES BARBA R O R U M .  A class name for 
the codes of medireval European law. For a 
list, see Jenks, 2 Sel. Essays in

' 
Anglo-Amer. 

Leg. Hist. 154. 

LEGES EDWA R D I  CON FESSO R I S. A name 
used for a legal treatise written from 1130' 
to 1135, which presents the Jaw in force to
ward the end of Henry I. Its authority is 
said to be undeserved. 2 Sel. Essays in Anglo
Am. Leg. Hist. 17. 

LEGI;:S ET CO NSUETU D I N I  REGN I .  The 
accepted name for the common law from an 
early time ; Green, in 9 L. Q. ,' R. 153 ; since 
the latter half of the 12th century at least ; 
Pollock, First Book of Jurispr. 249. 

LEGEM FACERE. In old English law. To Leges figendi et refigendi co nsuetudo est peri
make law or oath. oulosissi m a. The practice of fixing and refix-

ing [making and remaking] the laws is a 
LEGEM FER RE. In Rom�n law. To propose most dangerous one. 4 Coke, pref. 
a law to the people for their adoption. Hein
ecc. Ant. Rom. lib. 1, tit. 2. 

LEGEM HABE RE. To be capable of giving 
evidence upon oath. Witnesses who had been 
c onvicted of crime were incapable of giving 
evidence, until 6 & 7 Vict. c. 85. 

LEGEM J UB E RE. In Roman law. To give 
consent and authority to a proposed law ; to 
make or pass it. Tayl. Civil Law, 9. 

LEGEM PONE. To propound or lay down the 
law. By an extremely obscure derivation or 
analogy, this term was formerly used as a 
slang equivalent for payment in eash or in 
ready money. 

' 

LEGEM SC I SCE RE. To give consent and au
thority to a proposed law ; applied to the con
sent of the people. 

Legem terrre amittentes, perpetuam i nfamire 
notam inde merito incurru nt. Those who lose 
the law of the land, then justly incur the in
effaceable brand of infamy. 3 Inst. 221. 

LEGEM VA D I ARE. In old English law. To 
wage law ; to offer or to give pledge to make 
defense, by oath, with compurgators. 

LEGEN I TA. A fine for criminal conversa
tion with a woman. Whart. Lex. 

LEGES. Lat. Laws. At Rome, the leges 
(the decrees of the people in a strict sense) 
were laws which were proposed by a magis
trate presiding in the senate, and adopted by 
the Roman people in the comitia centuriata. 
l\fackeld, Rom. Law, § 31. 

LEGES H E N R I C I .  A book written between 
1114 and 1118 containing Anglo-Saxon and' 
Norman law. It is said to be an invaluable 
source of knowledge of the period preceding 
the full development of the Norman law. 2' 
Sel. Essays in Anglo-Am. Leg. Hist. 16. 

Leges h u manre n ascu ntu r, vivu nt, et' moriuntur. 
Human laws are born, live, and die. 7 Coke,. 
25 ; 2 Atk. 674 ; 11 C. B. 767 ; 1 Bl. Comm' - 8�. 

LEGES J U L I JE. Laws enacted during the· 
reign of Augustus or of Julius Cresar which, 
with the lem abutia, effectually abolished the' 
legis actiones. 

Leges naturre perfectissimre s u nt et i m m uta
bi les ; h u man i vero juris co nditio sem per in  i nfin
itu m decurrit, et n ihi l  est i n  eo q uod perpetuo
stare possit. Leges h u manre nascu ntu r, vivunt,. 
mori u ntur. The laws of nature are most per
feCt and immutable ; but the condition of hu
man law is an unending succession, and there 
is nothing in it which can continue perpetual
ly. Human laws are born, live, and die. T 
'Coke, 25. 

LEGES N O N  SCRI PTJE. In English law. 
Unwritten or customary laws, including those 
ancient acts of parliament which were made, 
before time of memory. Hale, Com. Law, 5. 
See 1 Bl. Comm. 63, 64. 

Leges non verbiS, sed rebus, sunt  i m positre. 
Laws are imposed, not on wordS, but things. 
10 Coke, 101 ; Branch, Princ. 

Leges posteriores priores contrarias abrogant. 

LEGES A N G L I JE. The laws of England, as Later laws abrogate prior laws that are con
distinguished from the civil law and other trary to them. Broom, Max. 27, 29. 
foreIgn systems. 

LEGES SACRATJE. AU solemn compacts be
Leges A ngllre s u'nt tri partitre,-j us com m u ne, tween the plebeians and patricians were so: 
consuetUdines, ao decreta comitiorum. The called. 
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LEGES SCR I PTIE. In English law. Writ
ten laws ; statute laws, or acts of parliament 
which are originally reduced into writing be
fore they are enacted, or receive any binding 
power. Hale, Com. Law, 1, 2. 

LEGES SUB G RAV I O R I  LEG E. Laws under 
a weightier law. Hale, Com. Law, 46, 44. 

Leges suu m  ligent latorem. Laws should bind 
their own maker. Fleta, lib. 1, c. 17, § 11. 

LEGES TABE L LA R I IE. Roman laws regu
lating the mode of voting by ballot, (tabella.) 
1 Kent, Comm. 232, nQte. 

Leg,es vigi lantibus, non  dormientibus, subven
iunt. The laws aid the vigilant, not the neg
ligent. Smith v. Carll, 5 Johns. Ch. (N. Y.) 
122, 145 ; TOQle V. Cook, 16 How. Prac. (N. Y.) 
142, 144. 

LEG I BUS S O LUTUS. Lat. Released from 
the laws ; not bound by the laws. An ex
pression applied in the Roman civil law to the 
emperor. Calvin. 

Legibus s u m ptis desinentibus, lege naturre uten
dum est. When laws imposed by the state 
fail, we must act by the law of nature. 2 
Rolle, 298. 

LEG I OSUS. In old records. LitigiQus, and 
so subjected to a course of law. Cowell. 

Legis constructio non  facit inj uriam. Co. Litt. 
1�. The cQnstruction of law does no injury. 

Legis i nterpretatio leg'is v im obtinet. Ellesm. 
Postn. 55. The interpretation of law obtains 
the force of law. 

Legis m i niste r  non tenetur in executione officii 

1088 

erly perform its functions, while those that 
are personal are those that must be incurred 
by a member of the Legislature in order to 
be present at the place of meeting, expenses 
for his persQnal comfort and convenience, 
which have nothing to do with the perform
ance of his duty as a member of the Legis
la ture. Personal expenses are those incurred 
for rooms, meals, laundry, communicatiQns 
with their homes, and other things of like 
character. State v. Turner, 117 Kan. 755, 233 
P. 510, 511. 

LEG I SLAT I V E  O F F I C E R. A member o.f the 
legislative body or department of a state or 
municipal corporation. See Prosecuting At
torney v. Judge of Recorder's Court, 59 Mich. 
529, 26 N. W. 694. One of those whose duties 
relate mainly to the enactment of laws, such 
as members of congress and of the several 
state legislatures. These o.fficers are confined 
in their duties by the constitution generally to 
make laws, though sometimes, in cases of im
peachment, one of the houses of the legisla
ture exercises judicial fUnctions somewhat 
similar to. thQse of a grand jury, by present
ing to the other articles of impeachment, and 
the other house acts as a court in trying such 
impeachment. 

LEG I SLAT I V E  POW E R. The lawmaking 
power ; the department of goyernment whose 
function is the framing and enactment of 
laws. Evansville v. State, 118 Ind. 426, 21 
N. E. 267, 4 L. R. A. 93 ; Sanders v. Cabaniss, 
43 Ala. 180 ; BrQwn v. Galveston, 97 Tex. 1, 
75 S. W. 495 ; O'Neil v. American F. Ins. Co., 
166 Pa. 72, 30 A. 943, 26 L. R. A. 715, 45 Am. 
St. Rep. 650 ; State v. Lange Canning Co., 
164 Wis. 228, 157 N. W. 777, 779. 

sui, fugere aut retrocedere. The minister of LEG I S LATO R. One who makes laws ; a 
the law is bound, in the executiQn o.f his of- member of a legislative ·body. 
fice, not to. fly nor to retreat. Branch, Princ. 

LEG I SLAT I O N .  The act Qf giving or enact
ing laws. State V. Hyde, 121 Ind. 20, 22 N. E. 
�44. 

Legislato rum est viva vox, rebus et non  verbis 
lege m i m ponere. The voice of legislators is a 
living voice, to. impose laws on things, and 
not Qn words. 10 Coke, 101. 

LEG I S LATURE. The department, assem
bly, or body of men that makes laws for a 
state or nation ; a legislative body. 

LEG I SLAT IVE. Making or giving laws ; per
taining to. the function of law-making or to 
the process of enactment of laws. See Ev
ansville V. State, 118 Ind. 426, 21 N. E. 267, 
4 L. R. A. 93. LEG ISPER I T US. Lat. A person skilled o.r 

That de- learned in the law ; a lawyer or advocate. 
Feud. lib. 2, tit. 1. LEG I SLAT I VE D E PA RTM ENT. 

partment of government whose appropriate 
functio.n is the making or enactment Qf laws, 
as distinguished from the judicial depart
ment, which interprets and applies the laws, 
.and the executive department, which carries 
them into execution and effect. See In re 
Davies, 168 N. Y. 89, 61 N. E. 118, 56 L. R. A. 
.855. 

. 

LEG I T  VEL N O N ?  In old English practice, 
this was the fQrmal question propounded to. 
the ordinary when a prisoner claimed the 
benefit of clergy,-does he read o.r not ? If the 
ordinary found that the prisoner was entitled 
to clergy, his fQrmal answer was, "L'euit fl,t 
clericu8," he reads like a clerk. 

LEG I SLAT I V E  EXPE NSES. Distinction be- LEG I T I M. . In Scotch law. The children's 
tween "legislative expenses" and "personal share in the father's mOTables. 
expenses," incurred as member of Legislature, 
is that legislative expenses are th.ose. that ar.e; LEG ITI MACY. Lawf.ul birth ; the, condition 
necessary to enable the Legislature to .prop- of being. born. in wedlock ;, the, opposite of il-
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legitimacy or bastardy. Davenport v. Cald- LEIPA. In old English law. A fugitive or 
well, 10 S. C. 337 ; Pratt v. Pratt, 5 Mo. App. runaway. 
541; 

LEG I T I MATE, v. To make lawful ; to' confer 
legitimacy ; to place a child born before mar
riage on the footing of those born in lawful 
wedlock. McKamie v. Baskerville, 86 Tenn. 
459, 7 S. W. 194 ; Blythe v. Ayres, 96 Cal. 
532, 31 P. 915, 19 L. R. A. 40. 

LEG I T I MATE, adj. That which is lawful, 
legal, recognized by law, or according to law ; 
as , legitimate children, legitimate authority, 
01' lawful power. Wilson v. Babb, 18 S. C. 
69 ; Gates v. Seibert, 157 Mo. 254, 5,7 S. W. 
1065, 80 Am. St. Rep. 625. 

LEND. To part with a thing of value to an
other for a time fixed or indefinite, yet to 
ha ve some time in ending, to be used or en
joyed by that other, the thing itself Qr the 
equivalent of it to be given back at the time 
fixed, Qr when lawfully asked for, with or 
without compensation for the nEe as may be 
agreed upon. Kent v. Quicksilver Min. C�)., 
78 N. Y. 177. 

LEND E R. He from whom a thing is bor
rowed. The bailor of an artide loaned. 

LE NT. In ecclesiastical law. The quad
ragesimal fast ; a time of abstinence ; the 

LEG I T I MAT I O N. The making iegitimate or time from Ash-"Wednesday to Easter. 

lawful that which was not originally so ; es-
LEO D. People ; a people ; a nation. Spelpecially the act of legalizing the 8tatu8 of a man. 

bastard. 
LEO D ES. In old European law. A vassal, 

Legit imation "per su bseq uens matrimon i u m. or leige man ; service ; a w'ere or weregild. 
The legitimation of a bastard by the subse- Spelman. 
quent marriage of his parents. Bell. 

LEOHT -G ESC EOT. A tax for supplying the 
LEG I T I M E. Lat. In the civil law. That church with lights. Anc. Inst. Eng. 
portion of a parent's estate of which he can
not disinherit his children without a legal 
cause. Miller v. Miller, 105 La. 257, 29' So. 
802 ; Cox v. Von Ahlefeldt, 50 La. Ann. 1266, 
23 So. 959 ; Bauman v. Pennywell, 160 La. 
555, 107 So. 425, 427. It may also apply to 
father or mother. Succession of Greenlaw, 
148 La. 255, 86 So. 786, 791. 

Legiti me i m peranti parere necesse est. Jenk. 
Cent. 120. One lawfully commanding must 
be obeyed. 

LEG I T I M I  H JE RE D ES. Lat. In Roman 
laW'. Legitimate heirs ; the agnate relations 
of the estate-lea ver ; so called because the 
inheritance was given to them by a law of 
the Twelve Tables. 

L EG I T I M US. Lawful ; legitimate. Legiti
mus hreres et tiJius est quem nupti.re demo'flr.

' 

stra-nt, a lawful son and heir is he whom the 
marriage pOints out to be lawful. Bract. fol. 
63. 

LEGO. Lat. In Roman law. I bequeath. A 
common term in wills. Dig. 30, 36, 81, et 
seq. 

LEO N I NA SO C I ETAS. Lat. An attempted 
partnership, in which one party was to' bear 
all the losses, and have no share in the prOfits. 
This was a void partnership in Roman law ; 
and, apparently, it would also be void as a 
partnership in English law, as being inherent
ly inconsistent with the notiQn of partnership. 
(Dig. 17, 2, 29, 2.) Brown. 

LEP AN D LACE. A custom in the manor of 
Writtle, in Essex, that every cart which goes 
over Greenbury within that manor (except 
it be the cart of a nobleman) shall pay 4d. to 
the lord. Blount. 

L E P O RAR I US. A greyhound. Cowell. 

LEPO R I U M .  A place where hares are kept. 
Mon. Ang!. t. 2, p. 1035. 

LEPROSUS. L. Lat. A leper. 

-Leproso amovendo. An ancient writ that lay 
to remove a leper or lazar, who thrust him
self into the company of his neighbors in any 
parish, either in the church or at other public 
meetings, to their annoyance. Reg. Orig. 237. 

LESC H EWES. Trees fallen by chance or 
LEGRU ITA. In old records. A fine for crim- wind-falls. Brooke, Abr. 341. inal conversation with a woman. 

LESE MAJ ESTY. The old English and 
L EG U LE I US A person skilled in law, (in . Scotch translation of "lresa majestas," or high 
legibu8 'Versatu8 ;) one versed in the forms of treason. 2 Reeve, Eng. Law, 6. See Leze 
law. Calvin. Majesty. 

L E H U RECHT. The German feudal law. 1 Les fictions naisseMt de Ja loi, et non l a  l oi des 
Poll. & Maitl. 214. fictions. Fictions arise from the law, and not 

L E I D G RAVE. An officer under the Saxon 
la w from fictions. 

government, who had jurisdiction over a lath. Les lois ne se chargent de p u n ir que les actions 
Enc. Lond. See Lath. exterieur:es. Laws do not undertake to 

BL.LAW DICT. (3n En. ) -69  
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punish other than outward actions. Montes. 
E sp. Lois, b. 12, c. 11 ; Broom. Max. 311. 

LESI ON.  Fr. Damage ; injury ; detriment. 
Kelham. A term of the Scotch law. 

I n  the Civil Law 

The injury suffered by one who does not 
receive a full equivalent for what he gives 
in a commutative contract. Civil Code La. 
art. 1860. Inequality. in contracts. Poth. 
Obl., no. 33 ; Fleming· v. Irion, 132 La. 163, 
61 So. 151, 152. 

I n  Medioal J u risprudence 

Any change in the structure of an organ 
due to injury or disease, whether apparent · 
or diagnosed as the cause of a functional ir
regularity or disturbance. People v. Durand, 
307 Ill. 611, 139 N. E. 78, 83. 

LESPEGEND. An inferior officer in forests 
to take care of the vert and venison therein, 
etc. Wharton. 

LESSA. A legacy. Mon. Ang., t. 1, p. 562. 

LESSEE. He to whom a lease is made. He 
who holds an estate by virtue of a lease. 
Viterbo v. Friedlander, 17 S. Ct. 962, 120 U. S. 
707, 30 L. Ed. 776 ; Lang v. Hitt, 24 Ga. App. 
714, 102 S. E. 136 ; Lang v. Hitt, 149 Ga. 667, 
101 S. E. 79'5, 796 ; Dutton v. Dutton, 122 
Kan. 640, 253 P. 553, 554 ; Jackson v. State, 
r17 Tex. Cr. R. 483, 179 S. W. 711, 712 ; Boston 
Fish Market Corp. v. City of Boston, 224 
Mass. 31, 112 N. E. 616, 617 ; 10e Park Ave. 
Co. v. Exchange Buffet Corporation, 242 N. Y. 
366, 152 N. E. 117, 119. 

LESSOR. He who grants a lease. Viterbo 
�. Friedlander, 7 S. Ct. 96,2, 120 U. S. 707, 
30 L. Ed. 776 ; Dutton v. Dutton, 122 Kan. 
640, 253 P. 553, 554. 

LESSO R OF T H E  PLA I NT I FF. In the ac
tion of ejectment, this was the party who 
really and in effect prosecuted the action and 
was interested in its result. The reason of 
his having been so called arose from the cir
cum stance , of the action having been carried 
on in the name of a nominal plaintiff, (John 
Doe,) to whom the real plaintiff had granted 
a fictitious lease, and thus had become his 
lessor. 

LEST. Fr. In French maritime law. Bal
last. Ord. Mar. !iv. 4, tit. 4, art. 1. 

LESTAG E, LASTAG E. A custom for carry
ing things in fairs and markets. Fleta, 1. 1, Co 
47 ; Termes de la Ley. 

LESTAGE F RY. Lestage free, or exempt 
from the duty of paying .ballast money. 
Cowell. 

LESTAGI UM. Lastage' or lestage; .  a duty 
laid on . the cargo of a ship. CowelL,. 
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LESWES. Pastures. Domesday ; Co. Litt. 
4b. A term often inserted in old deeds and 
conveyances. Cowell. 

LET, 'V. 
I n  Conveyanci n g  

To demise o r  lease. "To let and set" is an 
old expression. 

I n  Practice 

To deliver. "To let to bail" is to, deliver 
to bail on arrest. 

I n  Contracts ' 

To award to oue of several persons, who 
have submitted proposals therefor, the con
tract for erecting public works or doing some 
part of the' work connected therewith, or 
rendering some other service to government 
for a stipulated compensatiou. 

Letting the contract is the choosing one from 
among the number of bidders, and the formal mak
ing of the contract with him. The letting, or put
ting out, is a different thing from the invitation to 
make proposals ; the letting is subsequent to the 
invitation. It is  the act of awarding the contract to 
the pro�oser, after the proposals have been received 
and considered. See Eppes v. Railroad Co., 35 Ala. 
33, 55. 

In the ' language of judicial orders and de
crees, the word "let" (in the imperative) im
ports a positive direction or command. Thus 
the phrase "let the writ issue as prayed" is 
equivalent to "it is hereby ordered that the 
writ issue," etc. See Ingram v. Laroussini, 
50 La. Ann. 69, 23 So. 498. 

L ET, n. In old conveyancing. Hindrance ; 
obstruction ; interruption. Still occasionally 
used in the phrase ;'without any let, suit, 
trouble," etc. Gustafson v. Ursales, 3 Ohio 
App. 136, 139. 

LET I N. In practice. To admit a party as 
a matter of favor ; as to open a judgment and 
"let the defendant in" to a defense. 

LETHAL WEAPON. In Scotch law. A dead
ly weapon. See State v. Godfrey, 17 Or. 300, 
20 P. 625, 11 Am. St. Rep. 830. 

LETRADO. In Spanish law. An advocate. 
White, New Recop. b. 1, tit. 1, c. 1, § 3, note. 

LETT E R. One of the arbitrary marks or 
characters constituting the alphabet, and 
used i� written language as the representa
tives of sounds or articulations of the human 
organs of speech. Several of the letters of 
the English alphabet have a special signifi
cance in jurisprudence, as abbreviations and 
otherwise, or are employed as numerals. 

A dispatch or epistle ; a written or printed 
message ; a communication in writing from 
one person to another at a distance. · U. S. v. 
Huggett (0. C.) 40 F. 640 ; U. S. v. Denicke 
(C. C.) 35 F. 400. 

In the imperial law of Rome, "letter" or 
"epistle" was the name , of the answ�r re

BL.IaW DICTr. (3D ED.): 
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turned by the emperor to a question · of law 
submitted to him by the magistrates . 

. A. commission, patent, or written instru
ment containing or attesting the grant of 
some power, authority, or right. The word 
appears in this generic sense in many com
pound phrases known to commercial law and 
jurisprudence ; e. g., letter of attorney, let
ter missive, letter of credit, letters patent. 
The plural is frequently used. 

Metaphorically, the verbal expression ; the 
strict literal meaning. The letter of a stat
ute, as distinguished from its spirit, means 
the strict and exact force of the language 
employed, as distinguished from the general 
purpose and policy of the law. 

He who, being the owner of a thing, lets 
it out to another for hire or compensation. 
Story, Bailm. § 369. 

As to letters of "Administration," "Advice," 
"Attorney," "Credit," "Horning," "Recommen
dation," see those titles. As to "Letters Pat
ent," see Patent. 

LETT E R-BO O l<. A book in which a mer
chant or trader keeps copies of letters sent by 
him to bis correspondents. 

L ETTE R-CAR R I E R. An employe of the 
post-office, whose duty it is to carry letters 
from the post-offiee to the persons to whom 
they are addressed. 

LET'l'BBB OP SAPB aONDUC'l' 

and protecting him from arrest in the mean
time. Tomlins ; Holthouse. 

LETTE R  O F  MARQUE. A commission given 
to a private ship by a gpvernment to make 
reprisals on the ships of another state ; hence, 
also, the ship thus commissioned. U. S. v. The 
Ambrose Light (D. C.) 25 F. 408 ; Gibbons v. 
Livingston, 6 N. J. Law, 255. 

LETT E R  OF RECA L L. A document address
ed by the executive of one nation to that of 
another, informing the latter that a minister 
sent by the former has been recalled. 

L ETT E R  O F  R EC R E D ENT I A LS. A docu
ment embodying the formal action of a gov
ernment upon a letter of recall of a foreign 
minister. It, in effect; accredits him back 
to his own government. It is addressed to the 
latter government, and is delivered to the min
ister by the diplomatic secretary of the. state 
from which he is recalled. 

L ETTERS AD C O LL I GE N D U M  B O NA D E
F U N CT I .  I n  Practice. In default of the rep
resentatives and creditors to administer to the 
estate of an intestate, the officer entitled to 
grant letters of administration may grant to 
such person as he approves, letters to oollect 
the good8 of the deceased, which neither make 
him executor nor administrator ; his only 
business being to collect the goods and keep 
them in his safe custody. 2 Bla. Com. 505. 

L ETTERS C LOSE. In English law. Close 
letters are grants of the king, and, · being of 
private concern, they ate thus distinguished 
from letters patent. 

LETTERS O F  ABSO LUT I O N .  Absolvatory 
letters, used in former times, when an abbot 
released any of his brethren ab omnia 8ub
jectione et obedientw, etc., and made them 
capable of entering into some other order of 
religion. Jacob. 

L ETTER M I SS I V E. In English law. A let
ter from tbe king or queen to a dean and cbap
tel', containing the name of the person whom 
be would have them elect as bishop. 1 Steph. 
Comm. 666. A request addressed to a peer, 
peeress, or lord of parliament against wbom 
a bill bas been filed desiring the defendant 
to appear and answer to the bill. In civil-law 
practice. Tbe pbrase "letters missive," or 
"letters dimissory," is sometimes used to de
note the papers sent up on :;tn appeal by the 
judge or court below to the superior tribunal, 
otherwise called tbe "apostles," (q. v.) 

LETTE RS O F  C O R R ESPO N D E N C E. In 
LETT E R  O F  ADVOCAT I O N. In Scotch law. Scotch law. Letters are admissible in evi
The process or warrant by which, on appeal to dence against the panel, i. e., the prisoner at 
the supreme court or court of sess-ion, that the bar, in criminal trials. A letter written 
triblmal assumes to itself jurisdiction of the by the panel is evidence against him ; not so 
cause, and discharges the lo'wer court from all one from a third party found in his posses
further proceedings in the action. Ersk. lnst. sion. Bell. 
732. 

LETTE R  O F  C R E D EN C E. In international 
law. Tbe document which accredits an am
bassador, minister, or envoy to the court or 
government to which he is sent ; i. e., certifies 
to his appointment and qualification, and be
speaks credit for his official actions and rep
resen ta tions. 

L ETT E R  OF EXC H A N G E. 
change, (q. v.). 

A bill of ex-

L ETTER OF L I  C ENSE. A letter or writ

L ETTERS OF F I R E A N D  SWORD. See Fire 
and Sword. 

L ETTERS OF R EQ U EST. A formal instru
ment by which an inferior judge of ecclesias
tical jurisdiction requests the judge of a su
perior court to take and determine any matter 
which has come before him, thereby waiving 
or remitting his own jurisdiction. This is a 
mode of beginning a suit originally in the 
court of arches, instead of the consistory 
court. 

ten instrument given by creditors to their LETTERS O F  SAFE C O N D U CT. No sub
debtor, who has failed in trade, etc., allowing ject of a nation at war with England can, by 
him longer time for the payment of his debts, the law of nations, come into the realm, nor 
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can travel himself upon the high seas, or 
send his goods and merchandise from one 
place to another, without danger of being seiz
ed, unless he has letters of safe conduct, 
which by divers old statutes� must be granted 
under the great seal, and enrolled in chancery, 
or else are of no effect ; the sovereign being 
the best judge of such emergencies as may 
deserve exemption from the general law of 
arms. But passports or licenses from the am
bassadors abroad are now more usually ob
tained, and are allowed to be of equal validity. 
Wharton. 

LETT ERS O F  SLAI NS, O R  SLAN ES. Let
ters subscribed by the relatives of a person 
who had been slain, declaring that they had 
received an assythment, and concurring in an 
application to the crown for a pardon to the 
offender. These or other evidences of their 
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were also granted by the king for the purpose 
of shielding his favorites or their frielids from 
the consequences of their crimes ; and thus 
were as pernicious in their operation as the 
protection afforded by the church to criminals 
in a former age. Abolished during the Rev
olution of 1789. -Wharton. 

LEUCA. 
In Old French Law 

A league, consisting of fifteen hundred 
paces. Spelman. 

I n  Old English Law 

A league or mile of a thousand paces. 
Domesday ; Spelman. 

A privileged space around a monastery of 
a league or mile in circuit. Spelman. 

LEVANDfE NAV I S  CAUSA. Lat. For the 
concurrence were necessary to found the ap- sake of lightening the ship ; denotes a pur
plication. Bell. pose of throwing overboard goods, which ren

ders them subjects of general average. 
LETT E RS RO GATO RY. A formal communi-
cation in writing, sent by a court in which 
an action is pending to a court or judge of a 
foreign country, requesting that the testimony 
of a witness resident within the jurisdiction 
of the latter court may be there formally tak
en under its direction and transmitted to the 
first court for use in the pending action. This 
process was also in use, at an early period, 
between the several states of the Union. The 
request rests entirely upon the comity of 
courts towards each other. See Union Square 
Bank v. Reichmann, 9 App. Div. 596, 41 N. Y. 
S. 602. 

LETT ERS T ESTAM ENTARY. The formal 
instrument of authority and appointment giv
en to an executor by the proper court, empow
'ering him to enter upon the discharge of his 
office as executor. It corresponds to letters 
of administration granted to an administra
tor. 

LETT I N G O UT. The act of a-warding a con
tract ; e. g., a construction contract, or con
tract for carrying the mails. 

LEVANT ET COUCHANT. L. Fr. Rising up 
and lying down. A term applied to trespass
ing cattle which have remained long enough 
upon land to have lain down to rest and risen 
up to feed ; generally the space of a night 
and a day, or, at least, one night. 

LEVANTES ET C U BANTES. RiSing up and 
lying down. A term applied to cattle. 3 Bl. 
Comm. 9. The Latin equivalent of "levant et 
couohant." 

LEVA R I  FAC I AS. Lat. A writ of execution 
directing the sheriff to cause to be made of 
the lands and chattels of the judgment debtor 
the sum recovered by the judgment. Pent
land v. Kelly, 6 Watts & S. (Pa.) 484. 

Also a writ to the bishop of the diocese, 
commanding him to enter into the benefice of 
a judgment debtor, and take and sequester 
the same into his possession, and hold the 
same until he shall have levied the amount of 
the judgment out of the rents, tithes, and 
profits thereof. 

LEVA R I  FAC I AS DAMNA DE D I SS E I S,I-
LETTRE. Fr. _ In French law. A letter. It T O R I  BUS. A writ formerly directed to the 
is used, like our English "letter," for a formal sheriff for the levying of damages, which a 

. instrument giving authority. disseisor had been condemned to pay to the 
disseisee. Cowell. 

LETT RES DE CACH ET. Letters issued and 
signed by the kings of F'rance, and counter- LEVA R I  FAC I AS QUAN D O  V I CECO M ES 
signed by a secretary of state, authorizing the R ETU RNAV I T  QUOD N O N  HABU I T  EMP
imprisonment of a person. It is said that they TO R ES. An old writ commanding the sheriff 
were devised by Pere Joseph, under the ad- to sell the goods of a debtor which he had al
ministration of Richelieu. They were at first ready taken, and had " returned that he could 
made use of occasionally as a means of delay- not sell them ; and as much more of the debt
ing the course of justice ; but during the reign or's goods as would satisfy the whole debt. 
of Louis XIV. they were obtained by any per- Cowell. 

' 

son of sufficient influence with the -king or his 
ministers. Under them, persons were impris- LEVA R I  FAC I AS RESI D U U M D E B I T I .  An 
oned for life or for a long period on the most old writ directed to the sheriff for levying the 
frivolous pretexts, for the gratification of pri- remnant of a partly�satisfied " debt upon the 
vate pique or revenge, and without any reason lands and tenements or chattels of the debtor. 
"being assigned for such punishment. They Cowell. 
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LEVA TO V ELO. Lat. An expression used In 
the Roman law, and applied to the trial of 
wreck and salvage. Commentators disagree 
about the origin of the expression ; but all 
agree that its general meaning is that these 
causes shall be heard summarily. The most 
probable solution is that it refers to the place 
where causes were heard. A .sail was spread 
before the door and officers employed to keep 
strangers from the tribunal. 'When these 
causes were heard, this sail was raised, and 
suitors came directly to the court, and their 
causes were heard immediately. As applied 
to maritime courts, its meaning is that caus
es should be heard without delay. These 
causes require dispatch, and a delay amounts 
practically to a denial of justice. (See Cod. 
11, 4, 5.) Bouvier. 

LEV EE. An embankment or artificial mound 
of earth constructed along the margin of a 
river, to confine the stream to its natural 
channel or prevent inundation or overflow. 
State v. New Orleans & N. E. R. Co., 42 La. 
Ann. 138, 7 So. 226 ; Royse v. Evansville & T. 
H. R. Co., 160 Ind. 592, 67 N. E. 446. Also 
(probably by an extension of the foregoing 
meaning) a landing place on a river or lake ; 
a place on a river or other navigable water 
for lading and unlading goods and for the re
ception and discharge of passengers to and 
from vessels lying in the contiguous waters, 
which may be either a wharf or pier or the 
natural bank. See Coffin v. Portland (C. C.) 
27 F. 415 ; St. Paul v. Railroad Co., 63 Minn. 
330, 68 N. W. 458, 34 L. R. A. 184 ; Napa v. 
Howland, 87 Cal. 84, 25 P. 247 ; People v. 
Allen, 317 Ill. 92, 147 N. E. 479, 481. 

LEVEE D I STRI CT. A municipal subdivision 
of a state (which may or may not be a pub
lic corporation) organized for the purpose, and 
charged with the duty, of constructing and 
maintaining such levees within its territorial 
limits as are to be built and kept up at public 
expense and for the general public benefit. 
See People v. Levee Dist. No. 6, 131 Cal. 30, 
63 P. 676. 

LEV I A BLE. That which may be levied. 
That which is a proper or permiSSible sub
j ect for a levy ; as, a "leviable interest" in 
land. See Bray v. Ragsdale, 53 Mo. 172. 

LEVIR. In Roman law. A husband's broth
er ; a wife's brother-in-law. Calvin. 

LEV I S. Lat. Light ; slight ; trifling. Levis 
culpa, slight fault or neglect. Levi88ima cul
pa, the slightest neglect. Levis nota, a slight 
mark ()r brand. See Brand v. Schnectady & T. 
R. Co., 8 Barb. (N. Y.) 378. 

LEV I T I CAL DEGR EES. Degrees of kindred 
within which persons are prohibited to mar
ry. They are set forth in the eighteenth 
�hapter of Leviticus. 

LEVY COUB'l' 

LEVI TY. A term used in connection with col
lusion in 'a Pennsylvania divorce act. Lyon 
v. Lyon, 30 Pa. C. C. 359. See Collusion. 

LEVY, 'V. To raise ; execute ; exact ; collect ; 
gather ; take up ; seize. Thus, to levy (raise 
or collect) a tax ; to levy (raise or set up) a 
nuisance ; to levy (acknowledge) a fine ; to 
levy (inaugurate) war ; to levy an execution, 
i. e., to levy or collect a sum of money on an 
execution. 

In reference to taxation, the word "levy" is used 
in two different senses. In the first place, and more 
properly, it means to lay or impose a tax. This is 
a legislative function, and includes a determination 
that a tax shall be imposed, and also the ascertain
ment of the amount necessary or desirable to be 
raised, the amount or rate to be imposed, and the 
subjects or persons to contribute to the tax. The 
obligation resulting from a "levy" in this sense 
falls upon the ' collective body of taxpayers or the 
community, not (as yet) upon individuals. But in 
another sense, it means the imposition of the tax 
directly upon the person or property involved (proba
bly by analogy to the "revy" of an execution or other 
writ), and includes the assessment o f  persons or 
property, the entering of their several dues on the 
tax books, and the entire process of collecting the 
ta.xes. See State v. Lakeside Land Co., 71 Minn. 
283, 73 N. W. 970 ; Morton v. Comptroller General, 4 
Rich. ( S. C.)  430 ; Emeric v. Alvarado, 64 Cal. 529, 

2 P. 418 ; Moore v. Foote, 32 Miss. 479 ; Valle v. 
Fargo, 1 Mo. App. 347 ; Perry County v. Railroad Co., 
58 Ala. 559 ; Rhoads v. Given, 5 Houst. ( Del.) 186 ; 

U. S. v. Port of Mobile ( C. C.)  12 F. 770 ; Missouri
Kansas-Texas R. Co. v. Hays, 119 Kan. 249, 237 P. 
1029, 103() ; Lehigh Valley R. Co. v. State Board of 
Taxes and Assessment, 101 N. J. Law, 298, 128 A. 
432, 433 ; Thompson v. Kreutzer, 103 Mi.ss. 388, 60 So. 
334, 335 ; Sussex County v. Jarratt, 129 Va. 672, 106 

S. E. 384, 387 ; Dunn v. Harris, 144 Ga . . 157, 86 S. E. 
556, 558 ; In re Wausau Inv. Co.,  163 Wis. 283, 158 N. 
W. 81,  83. 

LEVY, n. In practice. A seizure ; the raising 
of the money for which an execution has been 
issued. 

Equitable, Levy 

The lien in equity created by the filing of a 
creditors' bill to subject real property of the 
debtor, and of a lis pendens, is sometimes so 
called. Miller v. Sherry, 2 Wall. 249, 17 L. 
Ed. 827 ; Mandeville v. Oampbell, 45 App. 
Div. 512, 61 N. Y. S. 443 ; George v. Railroad 
Co. (C. C.) 44 F. 120. The right to an equita
ble lien is sometimes called an "equitable 
levy." Hudson v. Wood (0. C.) 119 F. 764, 
776, 777. 

LEVY C O U RT. A court formerly existing in 
the District of Columbia. It was a body 
charged with the administration of the minis
terial and .financial duties of Washington 
county. It was charged with the duty of lay
ing out and repairing roads� building bridges, 
providing poor-houses, laying and collecting 
the taxes necessary to enable it to discharge 
these and other duties, and to pay the other 
expenses of the county. It had capacity to 
make contracts in reference to any of these 
matters, and to raise money to meet such con-
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tracts. It had perpetual succession, and its 
functions were those which, in the several 
states, are performed by "county commission
ers," "overseers of the poor," "county super
visors," and similar bodies with other desig
nations. Levy Court v. Coronel', 2 Wall. 507, 
17 L. Ed. 851. 

In Delaware, the "levy court" is an adminis
trative board elected and organized in each 
county, composed of from fi ve to thirteen 
"commissioners," who, in respect to taxation, 
perform the functions of a board of equaliza
tion and review and also of a board to super
vise the assessors and collectors and audit and 
adjust their accounts, and who also have cer
tain powers and special duties in respect to 
the administration of the poor laws, the sys
tem of public roads and the officers in charge 
of them, the care of insane paupers and con
victs, the government and administration of 
jails, school districts, and various other mat
ters of local concern. See Rev. St. Del. 1893, 
c. 8 ;  Mealey v. Buckingham, 6 Del. Gh. 356, 
22 A. 357. 

LEVY I N G  WAR. In criminal law. The as
sembling of a body of men for the purpose of 
effecting by force a treasonable object ; and 
all who perform any part, however minute, or 
however remote from the scene of action, and 
who are leagued in the general conspiracy, .are 
considered as engaged in levying war, within 
the meaning of the constitution. Const. art. 
3, § 3 ;  Ex parte Bollman, 4 Cranch, 75, 2 L. 
IjJd. 554. The words include forcible opposi
tion, as the result of a combination of indi
viduals, to the execution of any public law of 
the United- States ; and to constitute treason 
within the Federal Constitution, there must 
be a combination of individuals united for the 
common purpos·e of forcibly preventing the 
execution of some public law and the actual 
or threatened use of force by the combination 
to prevent its execution. Kegerreis v. Van 
Zile, 167 N. Y. S. 874, 876, 180 App. Div. 414. 

LEWD. - Lustful, indecent, lascivious, lecher
ous. State v. Rose, 147 La. 243, 84 So. 643, 
646 ; City of Shreveport v. Wilson, 145 La. 
906, 83 So. 186, 188 ; State v. Gardner, 174 
Iowa, 748, 156 N. W. 747, 749, L. R. A. 1916.D, 
767, Ann. Cas. 1917D, 239. The term imports 
a lascivious intent, Md(inley v. State, 33 Okl. 
Cr. 434, 244 P. 208 ; and .signifies that form 
of immorality which has relation to sexual 
impurity or incontinence carried on in a wan
ton manner. State v. Barnes (Mo. App.) 256 
S. W. 496, 498. 

LEWD A N D  LASC I V I O US COHABITAT I O N. 
Within statutes, the living together of a man 
and woman not married to each other, in the 
same house or apartment, as husband and 
wife. State v. Bridgeman; 88 W. Va. 231, 106 
S. E. 708, 711 ; State v. Ramage, 75 W. Va. 
524, g4 S. E. 246, 247 ; State v. Naylor, 68 Or. 
139, 136 P. 889, 891. . See, also, Lewdness. 
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LEWD N ESS. Licentiousness ; that form of 
immorality which has relation to sexual im
purity. U. S. v. Males (D. C.) 51 Fed. 41. 
Sensuality ; dehauchery. State v. Sullivan, 
187 Iowa, 385, 174 N. W. 225. An offense 
against the public economy, when of an open 
and notorious charadeI' ; as by frequent
ing houses of ill fame, which is an indictable 
offense, or by some grossly scandalous and 
public indecency, for which the punishment 
at common law is fine and imprisonment. 
Wharton. See Brooks v. State, 2 Yerg. 
(Tenn.) 483 ; State v. Bauguess, 106 Iowa, 107, 
76 N. W. 508. 

The term includes prostitution and assignation and 
other immoral or degenerate conduct or conversation 
between persons of opposite sexes, People v. Bay 
Side Land Co., 48 Cal. App. 257, 191 P. 994, 995 ; Peo
ple v. Arcega, 49 Cal. App. 239, 193 P. 264, 266 ; as 
well as between persons of the same sex, and signi
fies both illicit sexual intercourse and the irregular 
indulgence of lust, whether public or private, Com
monwealth v. Porter, 237 Mass. I, 129 N. E. 298, 299 ; 
State v. Rayburn, 170 Iowa, 514, 153 N. W. 59, 60, 
L. R. A. 1915F, 640. See, also, Adams v. Common
wealth, 162 Ky. 76, 171 S. W. 1006, L. R. A. 1916C, 
651, holding that· the living together of a man and 
woman unmarried, when generally known through
out the · neighborhood, ·constitutes open and gross 
lewdness. Oontra : City of Shreveport v. Wilson, 145 
La. 900, 83 So. 186, 188. 

Open  Lewdness 

Lewd or lascivious behavior practised with
out disguise, secrecy, or concealment. The, _ 
adjective relates to the quality of the act, 
not to the place nor to the number of specta
tors. State v. Juneau, 88 Wis. 180, 59 N. W. 
580, 24 L. R. A. 857, 43 Am. St. Rep. 877 ; 
State v. Millard, 18 Vt. 574, 46 �-\m. Dec. 170 ; 
Comm. v. Wardell, 128 Mass. 52, 35 Am. Rep. 
357. There must be present elements mak
ing the act shameless, aggressive, and defiant, 
rather than furtive and hiding away in 
shame ; lewdness .being deemed open when 
committed in the presence of another person, 
or in a place open to public view. State v. 
Pedigo, 190 Mo. App. 29'3, 176 S. W. 55'6, 557. 

LEX. Lat. 

I n the Roman Law 

Law ; a law ; the law. This term was often 
used as the synonym of ju�, in the sense of a 
rule of civil conduct authoritatively pre
scribed for the ,government of the actions of 
the members of an organized jural society. 

Lex is used in a purely juridical sense, law, and 
not also right ; while jus has an ethical as well as 
a. juridical meaning, not only law, but right. 15 
L. Q. R. 367 (by Salmond). Lex is usually concrete, 
while jus is abstract. In English we have no term 
which combines the legal and ethical meanings, as 
do jus and its French equivalent, droit. Pollock, 
First Book of Jurispr. 14-18. 

In a more limited and particular sense, it 
was a resolution adopted l)y the whole Roman 
"populus" (patricians and plebians) in the 
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comitia, on the motion of a magistrate of 
senatorial rank, as a consul, a .  prretor, or a 
dictator. Such a statute frequently took the 
name of the proposer ; as the Zem Faloidia, 
lem Oorrnelia, etc. 

A rule of law which magistrates and people had 
agreed upon by means of a solemn declaration of 
consensus. Sohm, Inst. R. L. 28. 

-Lex IEbutia. A statute which introduced 
and authorized new and more simple methods 
of instituting actions at law. The law which, 
with the leges Juliw, in part abolished the 
legis actiones. It provided that a judicium 
could be instituted in a city court without 
legis actio, merely by means of the formula 
or prretorian decree of appointment, and 
placed the legi& actio and the formula, so far 
as the civil law was concerned, on a footing 
of equality. Sohm, Rom. L. 173. 

-Lex lElia Sentia. The lElian Sentian law, 
respecting wills, proposed by the consuls 
lElius and Senti us, . and passed A. U. O. 7'56, 
restraining a master from manumitting his 
slaves in certain cases. Calvin. 

-Lex IEmil ia. A law which reduced the of
ficial term of the censors at Rome from five 
years to a yea

·
r and a half, and proyided for 

the discharge of their peculiar functions by 
the consuls in the interim until the time for 
a new census. Mackeld. Rom. La:w, § 29. 

-Lex Agraria. The agrarian law. A law pro
posed by Tiberius Gracchus, A. U. O. 620, that 
no one should possess more than five hundred 
acres of land ; and that three commissioners 
should be appointed to divide among the 
poorer people what any one had above that 
extent. 

-Lex A nastasiana. The law admitting as 
agnati the children of emancipated brothers 
and sisters. lnst. 3. 5. A law which pro
vided that a third person who purchased a 
claim or debt for less than its true or nominal 
value should not be permitted to recover from 
the debtor more than the price paid with law
ful interest. Mackeld. Rom. Law, § 369. 

-Lex Apuleja, or ApuJeia. A law giving to 
one of several joint sureties or guarantors, 
who had paid more than his proportion of the 
debt secured, a right of action for reimburse
ment against his co-sureties as if a partner
ship existed between them. See Mackeld. 
Rom. Law, § 454, note 2 ;  lnst. 3, 20. 

-Lex Atilla. The AtlUan law ; a law of Rome 
proposed by the tribune L. Atilius Regulus, 
A. U. C. 443, which conferred upon the magis
trate the right of appointing guardians. It 
applied only to the city of Rome ; Sohm, lnst. 
Rom. L. 400. 

\ 

-Lex Atin ia. The Atinian law ; a law declar
ing that the property in things stolen should 
not be aequired by prescription, (usucapione.) 
lnst. 2, 6, 2 ;  Adams, Rom. Ant. 207. 

-Lex Calp u rn ia. A law relating to the form 
and prosecution of actions for the recovery of 
specific chattels other than money. See 
Mackeld. Rom. J.1aw, § 203. The law which 
extended the scope of the action allowed by 
the leaJ Silia to all obligations for any certain 
definite thing. 

-Lex Canuleia. The law which conferred up
on the plebeians the connubium, or the right 
of intermarriage with Roman citizens. 
Morey, Rom. L. 48. 

-Lex Cincia. A law which prohibited certain 
kinds of gifts and all gifts or donations of 
property beyond a certain measure, except in 
the case of near kinsmen. 

-Lex Claudia. A law which abolished the an
cient guardianship of adult women by their 
male agnate relations. See l\Iackeld. Rom. 
Law, § 615. 

-L�x Cornelia. The Oornelian law ; a law 
passed by the dictator L. Cornelius Sylla, pro
viding remedies for certain injuries, as for 
battery, forcible entry of another's house, etc. 
Oalvin. 

-Lex Cornelia de redictis. The law forbid
ding a prretor to depart during his term of 
office from the edict he had promulgated at 
its commencement. Sohm, Rom. L. 51. 

-Lex Cornelia de falso (or  falsis) . The Cor
nelian law respecting forgery or counterfeit
ing. Passed by the dictator Sylla. Dig. 48, 
10 ; Calvin. The law which provided that the 
same penalty should attach to the forgery 
of a testament of a person dying in captivity 
as to that of a testament made by a person 
dying in his own country. lnst. 2, 12, 5. 

-Lex Cornelia de i nj u riis.  The law providing 
a civil action for the recovery

' 
of a penalty 

in certain cases of bodily injury. Sohm, R. L. 
329. 

-Lex Corne.fia  de sicariis et veneficis. The 
-Lex Aqui l ia. . The Aquilian law ; a cele- Oornelian law respecting assassins and poi
brated law passed OIl the proposition of the soners, passed by the dictator Sylla, and con
tribune C. Aquiliua Gallus, A. U. C. 672, super- taining proviSions against othe,: deeds of via
seding the earlier portions of the Twelve lence. It made the killing of the slave of 
'rabIes, and regulating the compensation to another person punishable by death or exile, 
be made for that kind of damage called "in- and the proviSions of this law were extended 
jurious," in the cases of killing or wounding by the Emperor Antoninus Pius to the case 
the slave or beast of another. lnst. 4, 3 ;  Oal- of a master killing his own slave. Inst. 1, 
yin. 8 ;  Dig. 48, 8 ;  Oal vin. 



LEX 1096 

-Lex Cornel ia de sponsu.  A law prohibiting be carried on without the owner's interven
one from binding himself for the same debtor tion. 4 Steph. Comm. (7th Ed.) 118. 
to the same creditor in the same year for 
more than a specified amount. Inst. 2, 20. 

-Lex de responsis prudentu m.  
citations. 

The law of 

-Lex fabia de p lagiariis . . The law providing 
for the infliction of ·capital punishment in cer
tain cases. lnst. 4, 18, 10. 

-Le,x Falcidia. The Falcidian law ; a law 
passed on the motion of the tribune P. Fal
cidius, A. U. C. 713 , forbidding a testator to 
give more in legacies than three-fourths of 
all his estate, or, in other words, requiring 
him to leave at least one-fourth to the heir. 
Inst. 2, 22 ; Heinecc. Elem. lib. 2, tit. 22. 

-Lex Fu ria Can inia. The Furian Caninian 
law ; a law passed in the consulship of P. 
Furius Camillus and C. Caninius Gallus, A. 
U. C. 752, prohibiting masters from manumit
ting by will more than a certain number or 
proportion of their slaves. This law was 
abrogated by Justinian. Inst. 1, 7 ;  Heinecc. 
Elem. lib. 1, tit. 7. 

-Lex Fu ria de sponsu.  The law limiting the 
liability of sponsors and fide-promissors to 
two years, and providing that as between sev
eral co-sponsors or co-fide-promissors, the debt 
should 'be, ipso jure, divided according to the 
number of the sureties without taking the 
solvency of individual sureties into account. 
It applied only to Italy. Sohm, Rom. L. 299, 
n. ; Inst. 3, 20. 

-Lex Furia testamentaria. A law enacting 
that a testator might not bequeath as a leg
acy more than one thousand asses. 

-Lex Gabinia. A law introducing the ballot 
in elections. 

-Lex Gen ueia. A law which entirely forbade 
the charging or taking of interest for the use 
of money among Roman citizens, but which 
was usually and easily evaded, as it did not 
declare an agreement for interest to be a nul
lity. See Mackeld. Rom. Law, § 382n. 

-Lex Horatia Valeria. A law which assured 
to the tribal assembly its privilege of inde
pendent existence. See Lex Horatii. 

-Lex Horatii. An important constitutional 
statute, taking its name from the consul who 
secured its enactment, to the effect that all 
decrees passed in the meetings of the plebians 
should be laws for the whole people ; former
ly they were binding only on the plebians. 
Mackeld. Rom. Law, § 32. 

-Lex J u lia. Several statutes bore this name, 
being distinguished by the addition of words 
descriptive of their subject matter. The "lex 
J1(;lia de adulteriis" related to marriage, 
dower, and kindred subjects. The lex Julia 
de ambitu was a law to repress illegal meth
ods of seeking office. Inst. 4, 18. The lex 
Ju,lia de annona was designed to repress com
binations for heightening the price of provi
sions. The "lex Julin de cessione bonorum" 
related to bankruptcies. The lex Julia de 
majcstate inflicted the punishment of death 
on all who attempted anything against the 
emperor or state. lnst. 4, 18. The lex Julia 
de maritandis orainib'tls forbade senators and 
their children to intermarry with freedmen 
or infames, and freedmen to marry infames. 
Sohm, Rom. L. 497. The lex Julia de residuis 
was a law punishing those who gave an in
complete account of public money committed 
to their charge. Inst. 4, 1S. The lex Julia de 
pec'ttlatu punished those who had stolen pub
lic money or property or anything sacred or 
religious. Magistrates and those who had 
aided them in stealing public money during 
their administration were punished capitally ; 
other persons were· deported. Inst. 4, 18, 9. 
As to lex Julia et Papia Popprea, see Lex 
Papia Popprea. 

-Lex J ul ia m ajestatis. The Julian law of ma
jesty ; a law promulgated by Julius Cresar, 
and again published with additions by Au
gustus, comprehending all the laws before 
enacted to punish transgressors against the 
state. Calvin. 

-:,Lex jun ia  norbana. The law conferring le
gal freedom on all such freedmen as were 
tuitione prretoris. See Latini Juniani. Lex 
J1lni·a Velleja conferred the same right on 
posthumous children born in the lifetime of 
the testator, but after the execution of the 
will, as were enjoyed by those born after the 
dea th of the testa tor. Sohm, Rom. L. 463. 

-Lex j u n ia vel leja. A law providing that de
scendants who became sui heredes of the tes
tator otherwise than by hirth, as by the death 
of their father, must be disinherited or in
stituted heirs in the same way as posthu
mous children. Campbell, Rom. L. 77. 

-Lex Papia Pop'prea. The Papian Popprean 
law ; a law proposed by the consuls Papius 
and Poppreus at the desire of Augustus, A. 
U. C. 762, enlarging the Lea: Prretoria, (q. v.) 
lnst. 3, 8, 2. The Ia w which exempted from 
tutelage women who had three children. It 
is usually considered with the Lex J uUa ae 
maritandis ordinibu8 as one law. 

-Lex Hortensia. The law giving the plebeians 
a fuU share in the jus publicum and the jus 
saorum. Sand. Just. lntrod. § 9. 

-Lex Petronia. The law forl)idding masters 
..;..Lex h ostilia de furtis. A Roman law, which to expose their slaves to contests with wild 
provided that a prosecution for theft. might ·bea�ts. Inst. 1, 8. 
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-Lex Phetoria. A law designed for the pro- of his mere w1ll or pleasure. See Inst. 1, 2, 
tection of minors against frauds and allow- 6 ;  Gaius, 1, 5 ;  Mackeld. Rom. J.Jaw, § 46 ; 
irig them in certain cases to apply for the Heinecc. Rom. Ant. I. 1, tit. 2, §§ 62-67 ; 1 
appointment of a guardian. Inst. 1, 23. Kent, Comm. 544" note. 

-Lex Plautia. The law which conferred the 
full rights of citizenship on Italy below the 
Po. Sand. Just. Introd. § 11. 

-Lex Poetelia.' The law abolishing the right 
of a creditor to sell or kill his debtor. Sohm, 
Rom. L. 210. 

-Lex Pom peia de P arricidiis. The law which 
inflicted a punishment on one who had caus
ed the death of a parent or child. The offend
er was by this law to be sewn up in a sack 
with a dog, a cock, a viper, and an ape, 
and thrown into the sea or a river, so that 
even in his lifetime he might begin to Qe de
prived of the use of the elements ; that the 
air might be denied him whilst he lived and 
the earth when he- died. Inst. 4, 18, 6. 

-Lex Publi lia. The law providing that the 
plebiscita should bind the whole people. Inst. 
1, 2. The Ie{/} P'llblilia de sponsu allowed 
sponsores, unless reimbursed within six 
months, to recover from their principal by 
a special actio what they had paid. 

-Lex Scribonia. The law abolishing the usu
capia s€frvitutis. Sohm, Rom. L. 265. 

-Lex Sem p ronia. The law forbidding sena
tors from being judges and allowing the office 
to the knights. Sand. Just. Introd. § 12. 

-Lex Silia. A law concerning personal ac
tions. Sohm, Rom. L. 155. 

-Lex Voco nia. A plebiscitum forbidding a 
legatee to receive more than each heir had. 
Inst. 2, 22. 

In a somewhat wider and more generic 
sense, a law (whatever its origin) or the ag
gregate of laws, relating to a particular sub
jed-matter, thus corresponding to the mean
ing of the word "law" in some modern phras
es, such as the "law of evidence," "law of 
wills," etc. 

-Lex com m issoria. A law by which a debtor 
and creditor might agree (where a thing had 
been pledged to the latter to secure the debt) 
that, if the debtor did not pay at the day, 
the pledge should become -the absolute prop
erty of the creditor. 2 Kent. , Comm. 583. 
This was abolished by a law of Oonstantine. 
A law according to Which a seller might stip
ulate that, if the price of the thing sold were 
not paid within a certain time, the sale should 
be void. Dig. 18, 3. 

-Lex Regia. The royal or imperial law. A law 
enacted (or supposed or claimed to have been 
enacted) by the Roman people, constituting 
the emperor a source of law, conferring the 
legislative power upon him, and according the 
force and obligation of law to the expression 

-Lex P rretoria. The 'prretorian law. A law 
by which every freedman who made a will 
was commanded to leave a moiety to his pat
ron. Inst. 3, 8, 1. The term has been applied 
to the rules that govern in a court of equity. 
Gilb. Ch. pt. 2. 

Other specific meanings of the wtlrd in Ro
man jurisprudence were as follows :  Positive 
law, as opposed to natural. That system of 
law: which descended from the Twelve Ta
bles, and formed the basis of all the Roman 
law. The terms of a private covenant ; the 
condition of an obligation. A form of words 
prescribed to be used upon particular occa-
sions. 

I n  M edieval J u risprudence 

A body or collection of various laws pe� 
culiar to a given nation or people ; not a 
code in the modern sense, but an aggrega
tion or collection of laws not codified or sys
tematized. See Mackeld. Rom. Law, § 98. Al
so a similar collection of laws reI a ting to a 
general subject, and not peculiar to any {)ne 
people. 

-Lex Alamannoru m.  The law of the Ale
manni ; first red uced to writing from the 
customs of the country, by Theodoric, king 
of the Franks, A. D. 512. Amended and re
enacted by Clotaire II. Spelman. 

-Lex Baiuvariorum, ( Baiorioru m, or Boio .. -
u m ) .  The law of the Bavarians, a barbarous 
nation of Europe, first collected (together 
with the law of the F'ranks and Alemanni) by 
Theodoric I., and finally completed and pro
mulgated by Dagobert. Spelman. 

-Lex barbara. The barbarian law. The 
laws of those nations that were not subject 
to the Roman empire were so called. Spel
man. 

-Lex B rehonia. The Brehon or Irish law, 
overthrown ,by King John. See Brehon Law. 

-Lex Bretoise. The law of the ancient Bri
tons, or Marches of Wales. Cowell. 

-Lex Burgundion u m .  The law of the Bur
gundians, a barbarous na tien of Europe, first 
compiled and published by Gundebald, one 
of the last of their kings, about A. D. 500. 
Spelman. 

-Lex Danoru m .  The law of the Danes ; 
Dane-law or Dane-Iage. Spelman. 

-Lex Francorum. The law of the Franks ; 
promulgated by Theodoric I., son of Clovis 
I., at the same time with the law of th& '  
Alemanni and Bavarians. Spelman. This 
was a different collection from the Salic law. 
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-Lex Frisionum. The law of the Frisians, state may inflict upon the citizens of another 
promulgated about the middle of the eighth state death, imprisonment, or other hardship, 
century. Spelman. in - retaliation for similar injuries imposed 

upon its own citizens. 
-Lex Gothica. The Gothic law, or law of the 
Goths. ]�irst promulgated in writing. A. D. -Lex Wallen sica. The Welsh law ; the law 
466. Spelman. of Wales. Blount. 

-Lex Kantim. The body of customs pre
vailing in Kent during the time of Edward 
I. A written statement of these customs was 
sanctioned by the king's justices in e-yre. 
They were mainly concerned with the main
tenance of a form of land tenure known as 
gavelkind (q. v.). 1 Poll. & Maitl. 166. 

-Lex Longobardorum.  The law of the Lom
bards. The name of an ancient code of laws 
among that people, framed, probably, between 
the fifth and eighth centuries. It continued 
in force after the incorporation of Lombardy 
into the empire of Charlemagne, and traces 
of its laws and institutions are said to be still 
discoverable in som� parts of Italy. 

-Lex m ercatoria. The law-merchant. That 
system of laws which is adopted by all com
mercial nations, and constitutes a part of the 
law of the land. It is part of the common 
law. Gates v. Fauvre, 74 Ind. App. 382, 119 
N. E. 155. 

-Lex N aturale. Natural law. See Jus Natu-
rale. 

-Lex Rhodia. The Rhodian law, particularly 
the . fragment of it on the subject of jettison 
(de jactu,) preserved ' in the Pandects. Dig. 
14, 2, 1 ;  3 Kent, Comm. 232, 233. The Lex 
Rhodia de jactu providing that when the 
goods of an owner are thrown overboard for 
the safety of the ship or of the property of 
other owners, he becomes entitled to a rata
ble contribution. It has been adopted into 
the law of all civilized nations. Campbell, 
Rom. L. 137. 

-Lex Wisigothoru m .  The law of the Visi
goths, or Western Goths who settled in Spain ; 
first reduced to writing A. D. 466. A revi
sion of these laws was made by Egigas. Spel-
man. 

I n O ld English Law 

A body or collection of laws, and particu
larly the Roman or civil law. Also a form or 
mode of trial or process of law, as the ordeal 
or battel, or the oath of a party with com
purgators, as in the phrases legem facere, 
legem vadiare, etc. Also used in the sense of 
legal rights or civil rights or the protection 
of the law, as in the phrase legem amittere. 

-Lex A m issa. One who 'is an infamous, per
jured, or outJawed person. Bract. lib. 4, c. 
19. 

. 

-Lex Anglim. 
common law. 

The law of England. The 
Or, the curtesy of England. 

-Lex A postata. 
Jacob. 

A thing contrary to law. 

-Lex ap parens. In old English and Norman 
law. Apparent or manifest law. A term 
used to denote

-
the trial by battel or duel, and 

the trial by ordeal, "lex" having the sense of 
process of law. Called "apparent" because 
the plaintiff was obliged to make his right 
clear by the testimony of witnesses, before he 
could obtain an order from the court to sum
mon the defendant. Spelman. 

-Lex co mitatus. The law of the county, or 
that administered in the county court before 
the earl or his deputy. Spelman. 

-Lex Romana. See Civil Law ; Roman Law. -Lex com m unis. The common law. See Jus 
Commune. 

-Lex Salica. The Salic law, or law of the 
Salian Franks, a Teutonic race who settled 
in Gaul in the fifth century. This ancient 
code, said to have been compiled about the 
year 420, embraced the laws and customs of 
that people, and is of great historical value, 
in connection with the origins of feudalism 
and similar subjects. Its most celebrated 
pro'Vision was one which excluded women 
from the inheritance of landed estates, by an 
extension of which law females were always 
excluded from succession to the crown of 
France. Hence this provision, by itself, is 
often referred to as the hSalic Law." 

-Lex Talionis. The law of retaliation ; which 
requires the infliction upon a wrongdoer of 
the same- injury which he has caused to an
other. Expre�sed in the- Mosaic law by the 
form ula, "an eye for an .eye ; a - tooth for a 
tQoth," etc . . - In modern inter:r;tational Jaw', 
�e - term describes the rule by which one 

-Lex deraisnia. The proof of a thing which 
one denies to be done by him, where another 
affirms it ; defeating the assertion of his ad
versary, and showing it to be ngainst reason 
or probability. This was used among the old 
Romans, as well as the Normans. Cowell. 

-Lex et con suetudo parliamenti. The law and 
custom (or usage) of parliament. The houses 
of parliament constitute a court not only of 
legislation, but also of justice, and have their 
own rules, by which the court itself and the 
suitors therein are governed. May, ParI. Pro 
(6th Ed.) 38-61. 

-Lex et consuetudo reg ni.  The law and cus
tom of the realm. One of the names of the 
common law. Hale, Com. Law, 52. It was 
bad pleading to apply the term to law made 
by a statute. Pollock, Fb�st Book of Jurispr.-
250. 
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-Lex Imperatoria. The Imperial or Roman 
law. Quoted under this name, by Fleta, lib. 
1, c. 38, § 15 ; Id. lib. 3, c. 10, § 3. 

-Lex j udicialis. An ordeal. 

-Lex manifesta. Manifest or open law ; the 
. trial by duel or ordeal. The same with Zem 

apparen8, (q. 'P.) In King John's charter 
(chapter 38) and the articles of that charter 
(chapter 28) the word "manifestam" is omit
ted. 

-Lex n o n  scripta. The unwritten or common 
law, which includes general and particular 
customs, and particular local laws. 1 Steph. 
Com. 40-68. 

-Lex patrire. National law. See Meili, In
tern. Law 119. 

-Lex sacramentalis. Purgation by oath. 

-Lex scripta. Written law ; law deriving its 
force, not from usage, but from express legis
lative enactment ; statute law. 1 Bl. Comm. 
62, 85. 

-Lex terrre. The law of the land. The com
mon law, or the due course of the common 
law ; the general law of the land. Bract. fol. 
17b. Equivalent to "due process of law." In 
'the strictest sense, trial by oath ; the privilege 
of making oath. Bracton uses the phrase to 
denote a freeman's privilege of being sworn in 
court as a juror or witness, which jurors con
victed of perjury forfeited, (legem terrre amit
tant.) Bract. fol. 292b. The phrase means 
"the procedure of the old popular law." 

Thayer, Evid. 201, quoting Brunner, Schw. 
254, and Fortesq. de Lau·d. c. 26 (Selden's 
notes). 

I n modern American and English j u risprudence 

A system or body of laws, written or un
written, or so much thereof as may be applic
able to a particular case or question, consid
ered as being local or peculiar to a given 
state, country, or jurisdiction, or as being dif
ferent from the laws or rules relating to the 
same subject-matter which prevail in some 
other place. 

-Lex domicilii. The law of "the domicile. 2 
Kent. Comm. 112, 433. 

-Lex fori. The law of the forum, or court ; 
that is, the positive law of the state, country, 
or jurisdiction of whose judicial system the 
court where the suit is brought or remedy 
sought is an integral part. "Remedies upon 
contracts and their incidents are regulated 
and pursued according to the law of the place 
where the action is instituted, and the lem loci 
has no application." 2 Kent, Comm. 462. 
"The remedies are to be governed by the law� 
of the country where the suit is brought ; or, 
as it is compendiously expressed, by the 1em 
torI." Bank of United States v. Donnally, 8 
Pet. 361, 372, 8 1... Ed. 974 . . "So far as the 
law affects the remedy, the lex tori., the law 

at the place where that remedy is sought, 
must govern. But, . so f�r as the law of the 
construction, the legal operation and effect, 
of the contract, is concerned, it is governed 
by the law of the p�ace where the ' contract is 
made." Warren v. Copelin, 4 Metc. (Mass.) 
594, 597. See Lex Loci Contractus . 

-Lex loci. The law of the place. This may be 
of the following several descriptions :  Lem 

. wei contractus, the law of the place where 
the contract was made or to be performed ; 
lem loci actus, the law of the place where the 
act was done ; 1em 'loci rei 8itre, or Zem 8itu8, the 
law of the place where the subject-matter is 
situated ; lem loci domicilii, the law of the 
place of domicile. 1.'here are also the 1em looi 
celebrationis, the law of the place where a 
contract is made ; 1em lom 80lutioni8, the law 
of the place where a contract is to be per
formed ; lem loci delicti commi88i, the law of 
the place where a tort is committed. In gen
eral, however, lem 10m is only used for 1em .loci 
contractus. 

-Lex looi actus. See Lex Loci. 

-Lex loci celebrationis. See Lex Loci. 

-Lex loci contractus. Used sometimes to de-
note the law of the place where the contract 
was made, and at other times to denote the 
law ·by which the contract is to be governed, 
which may or may not be the same as that of 
the place where it was made. The earlier cas
es do not regard this distinction. See Pritch
ard v. Norton, 106 U. S. 124, 1 S. Ct. 102, 27 
L. Ed. 104 ; Gibson v. Connecticut F. Ins. Co. 
(C. C.) 77 F. 565 ; Pickering v. Fisk, 6 Vt. 102 ; 
May v. Breed, 7 Cush. (Mass.) 30, 54 Am. Dec. 
700 ; Speed Y. May, 17 Pa. 91, 55 Am. Dec. 540 ; 
Houghtaling v. Ball, 19 Mo. 84, 59 Am. Dec. 
331 ; Hayward v. Le Baron, 4 Fla. 404 ; Glenn· 
v. Thistle, 23 Miss. 42 ; Scudder v. Bank, 91 
U. S. 406, 23 I,. Ed. 245 ; Dacosta v. Davis, 24 
N. J. Law, 319 ; Downer v. Chesebrough, 36 
Conn. 39, 4 Am. Rep. 29 ; Hildreth v. Shepard, 
65 Barb. (N. Y.) 265. See an elaborate collec
tion of cases on conflict of laws, 5 Eng. Rul. 
Cas. 703-975. The phrase "lex loci contrac
tus" is used, in a double sense, to mean, some
times, the law of the place where a contract is 
entered into ; sometimes that of the place of 
its performance. Security Trust & Savings 
Bank of Charles City, Iowa, v� Gleichmann, 
150 P. 908, 911, 50 Okl. 441, L. R. A. 1915F, 
1203 ; ]'arm Mortgage & Loan Co. v. Beale, 

113 Neb. 293, 202 N. W. 877, 878. 

-Lex loci del ictus. The law of the place where 
the crime took place. 

-Lex loci rei sitre. The law of the place 
where a thing is situated. "It is equally set .. 
tled in the law of all civilized countries that 
real property, as to its tenure, mode of en
joyment, transfer, and descent, is to be reg
ulated hy the Zem lod 'rei sitw." 2 Kent, 
ComIll. 429. 
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-Lex loci solutionis. The law of the place of 
solution ; the law of the place where payment 
or performance of a contract is to be made. 

-Lex ord inandi .  The same as lcx tori, (q. v.). 

-Lex rei sitre. The law of the place of situ-
ation of the thing. It is said to be an inexact 
mode of expression ; lcx 8itu8, or lcx loci rci 
sUm are better. 29 L. Q. R. 2 (H. Gondy). 

-Lex situs. Modern law Latin for "the law 
of the place where property is situated." The 
general rule is that lands and other immova
bles are governed by the lcx 8itu8 ; i. C., by the 
law of the country in which they are situat
ed. Westl. Priv. Int. Law, 62. 

Lex requitate gaudet. Law delights in equity. 
Jenk. Cent. p. 36, case 69. 

1100 

Lex est dictamen rationis. Law is the dictate 
of reason. Jenk. Cent. p. 117. case 33. The 
common law will judge according to the law 
of nature and the public good. 

Lex est norma recti. Law is a rule of right. 
Branch, Princ. 

Lex est ratio sum ma, qure jubet qure su nt utilia 
et necessaria, et co ntraria prohibet. Law is the 

. perfection of reason, which commands what 
is useful and necessary, and forbids the con
h·ary. Co. Litt. 319b ; ld. 97b. 

Lex est sanctio sanota, j ubens honesta, et pro
h ibens contraria. Law is a sacred sanction, 
commanding what is right, and prohibiting 
the contrary. 2 Inst. 587 ; 1 Sharsw. Bla. 
Comm. 44, n. 

Lex ""qu l·tate det t't f t t 
Lex est tutissi ma cassis ;  sub clypeo legis nemo 

.., gau ; appe I per ec u m ; es 
norma recti. The law delights in equity : it 

deci pitu r. Law is the safest helmet ; under 
the shield of the law no one is deceived. 2 

covets perfection ; it is a rule of right. Jenk. Inst. 56. 
Gent. 36. 

Lex aJiquando sequ itur requ itatem .  Law some
times follows equity. 3 Wils. · 119. 

Lex Anglire est lex m isericordire. 2 lnst. 315. 
The law of England is a law of mercy. 

Lex AngUre non patitur absurd u m .  9 Coke, 22a. 
The law of England does not suffer an ab-
surdity; 

. 

Lex Anglire n u nq uam matris sed sem per patris 
co nditionem i m itari partum judicat. The law of 
England rules that the offspring shall always 
follow the condition of the father, never that 
of the mother. Co. Litt. 123 ; Bart. Max. 59. 

Lex Anglire n u nquam sine parliamento m utari 

Lex favet doti. Jenk. Cent. 50. The law fa
vors dower. 3 & 4 Will. IV. c. 105. 

Lex fingit ubi  subsistit requ itas. 11 Coke, 90. 
The law makes use of a fiction where equity 
subsists. Branch, Princ. 

Lex i ntendit  vici n u m  vicin i  facta sci re. . The 
law intends [or presumes] that one neighbor 
knows what another neighbor does. Co. Litt. 
78b. 

Lex judicat de rebus n ecessario facliendis q u asi 
re ipsa factis. The law judges of things which 
must necessarily be done as if actually done. 
Branch, Prine. 

potest. 2 Inst. 218. The law of England can- Lex nece&sitatis est lex tem po ris ; i. e., i nstan
not be changed but by parliament. tis. The law of necessity is , the law of the 

time ; that is, of the instant, or present mo
Lex beneficialis rei consi mi l i  remedium p rrestat. ment. Hob. 159. 
2 Inst. 689. A beneficial law affords a rem
edy for a similar case. 

Lex citius tolerare . vu lt p rivatum d am n u m  q uam 
publicu m m al u m. The law will more readily 
tolerate a private loss than a public evil. Co. 
Litt. 152. 

Lex contra id q uod p rresumit, p robationem. n o n  
reci pit. The law admits n o  proof against 
that which it pr

,
esumes. Lot'ft, 573. 

Lex de futuro, judex de p rreterito. The law 
provides for the future, the judge for the past. 

Lex neminem cogit ad vana seu inutil ia pera
genda. The law compels no one to do vain 
or useless things. Co. Litt. 197b ;  Broom, 
Max. 252 ; 5 Coke, 21a ; Wing. Max. 600 ; 3 
Sharsw. Bla. Comm. 144 ; 2 Bingh. N. C. 121 ; 
13 East 420 ; 'Yard v. Fuller, 15 Pick. (Mass.) 
190 ; Southworth v. Smith, 7 Cush. (Mass.) 
393 ; Commonwealth v. Temple, 14 Gray 
(Mass.) 78 ; Watmough v. Francis, 7 Pa. 206 ; 
Trustees of Huntington v. Nicoll, 3 Johns. (N. 
Y.) 598. 

Lex neminem cogit ostendere q uod n escire p rre-
Lex deficere non  potest in justitia exhibenda. s u m itur. Lofft, 5691 The law compels no one 
Co. LUt. 197. The law cannot be defective to show that which he is presumed not to 
[or ought not to fail] in dispensing justice. know. 

Lex di lationes sem per exhorret. 2 lnst. 240. 
The law always abhors delays. 

Lex est ab reterno. Law is from everlasting. 
A strong expression to 

-
denote the remote an

tiquity of the law. Jenk. Cent. p. 34, case 66 ; 
Branch, Prine. 

Lex nemin i  facit ·injuriam. The law does in
jury to no one. Branch, Prine. ; Brown's Ap
peal, 66 Pa. 157. 

Lex nemlnt  ope'ra,tur in iqu u m .  The law works 
injustice to no one. Jenk. Cent p. 18, case 
33. 
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Lex nem ini operatur Iniquum, nemin,1 faclt in- one. Broom, Max. 29 ; Mackeld. Rom. Law, 
Juriam. The law never works an injury, or § 7. 
does a wrong. Jenk. Cent. 22. Le.x p·rospicit, non respicit. Jenk. Cent. 284. 

Lex ni l  facit frustra. The law does nothing The law looks forward, not backward. 

in vain. Jenk. Cent. p. 12, case 19 ; Broom, Lex pu n it mendaci u m .  The law punishes 
Max. 252 ; 1 Ventre 417. falsehood. Jenk. Cent. p. 15, case 26. 
Lex n i l  facit frustra, n i l  ju bet frustra. The 
law does nothing and commands nothing in 
vain. 3 Bulstr. 279 ; Jenk. Cent. 17. 

Lex ni l  frustra j ubet. The law commands 
nothing vainly. 3 BuIst. 280. 

Lex n·on a reg.e est violanda. Jenk. Cent. 7. 
The law is not to be violated by the king. 

Lex non cogit ad impoS'.s,ib i l ia. The law does 
not compel the doing of impossIbilities. 
Broom, Max. 242 ; Hob. 96 ; Co. Litt. 231b ;  
1 Bouv. Inst. n .  851 ; Wells v. Burbank, 1 7  N. 
H. 411. 

Lex n on cu rat de min imis. Hob. 88. The law 
cares not about trifles. The law does not re
gard small rna tters. 

Lex non deficit in j ustitia exh ibenda. The law 
does not fail in showing justice. Jenk. Cent. 
p. 31, case 61. 

Lex non  exacte defin it, sed arbitrio boni  viri 
permittit. The law dOGS not define exactly, 
but trusts in the judgment of a good man. 
Bissell v. Briggs, 9 Mass. 475, 6 Am. Dec. 88. 

Lex non favet del icatorum votis. The law fa
vors not the wishes of the dainty. Broom, 
Max. 379 ; 9 Coke, 58. 

Lex non intendit al iquid impossibile. The law 
does not intend anything impossible. 12 
Coke, 89a. . For otherwise the law should not 
be of any effect. 

Lex non patitur fractiones et d ivisiones statu 
u m . The law does not suffer fractions and 
divisions of estates. Branch, Princ. ; 1 Coke, 
87a. 

Lex non prrecip it  in utilia, qu ia in utiliSl labor 
stultus. The law commands not useless 
things, because useless labor is foolish. Co. 
Litt. 197 ; 5 Co. 89a.; Mowry's Case, 112 Mass. 
400. 

Lex non req uiri t verificari quod apparet curire. 
The law does not require that to be verified 
[or proved] which is apparent to the court. 
9 Coke, 54b. 

Lex plus laudatur qJland,o ratione  probatu r. 
The law is the more praised when it is ap
proved by reason. Broom, Max. 159 ; 3 Term 
146 ; 7 Term 252 ; 7 A. & E. 657. 

Lex posterior derogat priori. A later statute 
takes away the effect of a prior one. But the 
later statute must either expressly repeal, 
or be manifestly repugnant to, the earlier 

Lex rejicit superflua, p·ug nantia, inoongrua. 
Jenk. Cent. 133. The law rejects superflu
ous, contradictory, and incongruous things. 

Lex rep'robat m oram.  Jenk. Cent. 35. 
law dislikes delay. 

. The 

Lex respicit requ itatem.  Co. Litt. 24b. The 
la w pays regard to equity. See 14 Q. B. 504, 
511, 512 ; Broom, Max. 151. 

Lex scripta si cess.et, id oustodiri oportet quod 
m oribus e,t consuetudine induotum est; et,  si 
qua i n  re hoc de,feoerit, tunc id quod proxi m

·
u m  

e t  oonsequ ens ei est ; et, si id n o n  appareat, 
tunc jus  q u o  u rbs Ro·mana u titur servari opor;. 
tet. 7 Coke, 19. If the written law be si
lent, that which is drawn from manners and 
custom ought to be observed ; and, if that is 
in any manner defective, then that which is 
next and analogous to it ; and, if that does 
not appear, then the law which Rome uses 
should be followed. This maxim of Lord 
Coke is so far followed at the present dary 
that, in cases where there is no precedent of 
the English courts, the civil law is always 
heard with respect, and often, though not nec
essarily, followed. Wharton. 

Lex sem per dabit remed,i u m .  The law will 
always give a remedy. Branch, Princ. ; 
Broom, Max. 192 ; Bae. Abr. Actions in gen
era.l (B) ; 12 A. & E. 266 ; 7 Q. B. 451 ; Smith 
v. Bonsall, 5 Rawle (Pa.) 89. 

Lex sem p·er i nten dit quod convenit rationi .  Co. 
Litt. 78b. The law always intends what is 
agreeable to reason. 

Lex sp,ectat naturre ordine'm . The law regards 
the order of nature. Co. Litt. 197b ; Broom, 
Max. 252. 

Lex succu rrit ignoranti. Jenk. Cent. 15. The 
law assists the ignorant. 

Lex S'ouoou rrit m inoribus. The law aids minors. 
Jenk. Cent. p. 51, case 97. 

Lex uno  ore o m nes alloquitu r. The law ad
dresses all with one [the same] mouth or 
voice. 2 Inst. 184. 

Lex vig ilantibus, non dormientibus, subvenit. 
Law assists the wakeful, not the sleeping. 
1 Story, Cont. § 529. 

LEY. r�. Fr. (A. corruption of loi.) Law ; the 
law. For exampll', Tcrmc8 de la Le1/, 'l'erms 
of the Law. 

In another, and an old technical, sense, l ey 
signifies an oath, or the oath with compurga
tors ; as, il tend sa ley aiu pleyntiftie. Brit� 
ton, c. 27. 
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-Ley civile. In old English law. The civil 
or Homan law. YearlJ. H. 8 Edw. III. 42. 
Otherwise termed "ley escripte," the written 
law. Yearb. 10 Edw. III. 24. 

-Ley gager. Law wager ; wager of law ; the 
giving of gage or security by a defendant that 
he would make or perfect his law at a cer
tain day. Litt. § 514 ; Co. Litt. 294b, 295a. 
An offer to make an oath denying the cause 
of action of the plaintiff, confirmed by com
purgators, which oath was allowed in cer
tain cases. When it was accomplished, it 
was called the "doing of the law," "fesulJt8 de 
ley." Termes de la Ley,. 2 B. & C. 538 ; 3 
B. & P. 297. 

LEY. Sp. In Spanish law. A law ; the law ; 
law in the abstract. 

�EYES DE EST I LO (or EST I LLO) . In Span
ish law. Laws of the age. A collection of laws 
t::.sually published as ail appendix to the Fuero 
Real ; treating of the mode of conducting 
suits, prosecuting them to judgment, and en
tering appeals. Schm. Civil Law, Introd. 74. 
Formed under the authority of Alonzo X. and 
his son Sancho, and of Fernando el Empla
zado, and published at the end of the 13th 
century or beginning of the 14th ; some of 
them are inserted in the New Recopilacion. 
1 'New Recop. 354. 

LEZE M AJ ESTY, or LESE M AJ ESTY. An 
. offense against sovereign power ; treason ; re
bellion. 

L I AB I L I TY. The state of being bound or 
obliged. in law or justice to do, pay, or make 
good something. FeU v. City of Cmur 
d' Alene, 129 P. 643, 649, 23 Idaho, 32, 43 L. R. 
A. (N. S.) 1(i95 ; Breslaw v. Rightmire, 196 N. 
Y. S. 539, 541, 119 Misc. 833. Legal responsi
bility ; the state of one who is bound in law 
and justice to do something which may be 
enforced by action. State v. ,Thompson's 
Malted Food Co., 152 N. W. 458, 459, 160 Wis. 
671 ; Harper v. Adams, 106 So. 354, 356, 141 
Miss. 806 ; International-Great Northern R. 
Co. v. Texas Co. (Tex. Civ. App.) 280 S. W. 
282, 285 ; Wood v. Currey, 57 Cal. 209 ; Mc
Elfresh t. Kirkendall, 36 Iowa, 225 ; Benge 
v. Bowling, 106 Ky. 575, 51 S. W. 151 ; Jos
lin v. New Jersey Car-Spring Co., 36 N. J. 
Law, 145. 

, The condition of being exposed to the upspringing 
of an obligation to discharge or make good an un
dertaking of another, or a loss or deficit, or the be
ing exposed or subject to a given contingency, risk, 
or casualty which is more or less probable. First 
National Bank of East Islip v. National Surety Co., 
228 N. Y . . 469, 12.7 N. E. 478, 480 ; United States 
Fidelity & Guaranty Co. v. Haney, 166 Minn. 4Q3, 
208 N. W. 17. 

Any obl)gation which one is bound in law 
or justice to perform. Murphy v. Chicago 
League Ball Club, 221 Ill. App. 120, 126 ; Ex 
parte Lamachia (D. C.) 250 F. 814, 816. 
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The term is therefore broader than the word 

"debt," or "indebtedness," Coulter Dry Goods Co. 
v. Wentworth, 171 Cal. 500, 153 P. 939, 940 ; Lowery v. 
Fuller, 221 Mo. App. 495, 281 S. W. 968, 972 ; and 
includes in addition existing obligations, which may 
or may not in the future eventuate in an indebted
ness, Daniels v. Goff, 192 Ky. 15, 232 S. W. 66, 67 ; 
Irving Bank-Columbia Trust CO. V. N€>w York Rys. 
Co. (D. C. ) 2.92 F. 429, 433. The word has been re
ferred to as of the most comprehensive significance, 
including almost every character of hazard or re
sponsibility, absolute, contingent, or likely, and has 
been defined as the condition of being responsible 
for a possible or actual loss, penalty, evil, expense, 
or burden. Wentz v. State, 108 Neb. 597, 188 N. W. 
467, 4,68. 

The word is not synonymous with "loss" or "dam
age," and under an automobile insurance policy in
suring against "liabilities," there may be recovery 
without �lIegation or proof that insured has . been 
required to pay any sum, whereas under a policy 
covering "actual loss or damage," no obligation 
arises till insured has suffered loss or damage. 
Ducommun v. Strong, 193 Wis. 179, 214 N. W. 616 ; 
Stag Mining Co. v. Missouri Fidelity & Casualty Co. 
(Mo. App . )  209 S. W. 321, 323. 

Liability Bond 

One which is intended to protect the as
sured from liability for damages or to pro
tect the persons damaged by injuries occa
sioned by the assured as specified, when such 
liability . should accrue, and be imposed by 
la w, as by a court, as distinguished from an 
indemnity bond, whose purpose is only to 
indemnify the assured against actual loss by 
way of reimbursement for moneys paid or 
which must be paid. Fenton v. Poston, 195 P. 
31, 33, 114 Wash. 217. 

Liability Created by Statute 

One depending for its existence on the 
enactment of the statute, and not on the con
tract of the parties. Dietrich v. Copeland 
Lumber Co., 154 P. 626, 628, 28 Idaho, 312. 
One which would not exist but for the stat
ute. Frank Shepard Co. v. Zachary P. Tay
lor Pub. Co., 13.8 N. E. 409, 410, 234 N. Y. 
465 ; Hocking Valley R. Co. v. New York 
Coal Co. (C. C. A.) 217 F. 727, 730. 

Lenal Liability 

A liability which courts of justice recog
nize and enforce as between parties litigant. 
Royal Ins. Co. v. st. Louis-San Francisco Ry. 
Co. (C. C. A.) 291 F. 358, 360. See, also, Brook
lyn Clothing Corporation v. Fidelity-Pheni x 
Fire Ins. Co., 200 N. Y. S. 208, 211, 205 App. 
Div. 743. 

Secondary Liabil ity 

A liability which does not attach until or 
except upon the fulfillment of certain condi
tions ; as that of a surety, or that of an ac
commodation indorser. 

L I A B LE. I .  Bound or obliged in law or eq

uity ; responsible ; chargeable ; answerable ; 
cOlI).pellable to make satisfaction, compensa
tion, or restitution. Hannibal Trust CO. Y. 
Elzea, 286 S. W. 371, 371. 315 Mo. 485 ; , State 
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v. Albert, 133 A. 693, 694, 125 Me. 325. Obll
gated ; accountable for or chargeable with. 
Wilhelm v. Parkersburg, M. & I. Ry. Co., 82 
S. E. 1089, 1091, 74 W. Va. 678. 

2. Exposed or subject to a given contin
gency, risk, or casualty, which is more or less 
probable. Jennings v. National American 
(Mo. App.) 179 S. W. 789. Exposed, as to dam
age, penalty, expense, burden, or anything 
unpleasant or dangerous ;  justly or legally re
sponsible or answerable. Breslaw v. Right
mire, 196 N. Y. S. 539, 541, 119 Misc. 833. 

The term is not the .equivalent of "probablY," but 
refers rather to a future possible or probable hap
pening which may not actuaUy occur, and relates to 
an occurrence within the range of possibility. Ala
bama Great Southern R. Co. v. Smith, 209 Ala. 301, 
96 So. 239, 240 ; Saylor v. Taylor, 42 Cal. App. 474, 
183 P. 843, 844. Compare Adams v. Moberly Light & 
Power Co. (Mo. App.)  :37 S. W. 162, 165. 

Lim ited Liabi lity 

The liability of the members of a joint-stock 
company mny he either unlimited or limited ; 
and, if the latter, then the limitation of lia
bility is either the amount, if any, unpaid on 
the shal'es, (in which case the limit is said 
to be " by shares,", or such an amount as the 
members guaranty in the event of the com
pany being wound up, (in which case the 
limit is said to be "by guaranty.") · Brown. 

Personal Liability 

The liability of the stockholders In cor
porations, under certain statutes, by which 
they may be held individually responsible 
for the debts of the corporation, either to the 
extent of the par value of their respective 
holdings of stock, or to twice that amount, or 
without limit, or otherwise, as the particular 
statute directs. 

L I A RD. An old French coin, of silver or 
copper, formerly current to a limited extent 
in England, and there computed as equiva
lent to. a farthing. 

LI B E L, 'V. 
I n  Adm iralty Praotice 

To pro('eed against, by filing a libel ; to 
seize under admiralty process, at the com
mencement of a suit. 

I n  Torts 

To defflme or injure a person's reputation 
by a puhlished writing. 

L I BEL, n. 
I n  Practice 

The initiatory plE'ading on the part of the 
plaintiff or eomplainnnt in nn admirnltv or 
ecclesiastical cause. corresponding to the

'
dec

laration, hill, or complaint. 

A written statement by a plaintiff of his cause 
of action, and of the relief he seeks to obtain in a 
suit. Ayliffe, Par. 346 ; Shelf. Marr. & D. 506 ; 
Dunl. Adm. Pro 111. 

LIBEL 

I n  Scotoh Law 

The form of the complaint or ground of the 
charge on which either a civil action or crimi
nal prosecution takes place. BelL 

I n  Torts 

That which is written or printed, and pub
lished, calculated to injure the character or 
reputation of another by bringing him into 
ridicule, hatred, or contempt. Palmer v. Oon
cord, 48 N. H. 211, 97 Am. Dec. 605 ; Negley 
v. Farrow, 60 Md. 175, 45 Am. Rep. 715 ; 001-
lins v. Dispatch Pub. Co., 152 Pa. 187, 25 
A. 546, 34 Am. St. Rep. 636 ; Hartford v. 
State, 96 Ind. 463, 49 Am. Rep. 185 ; 15 M. & 
W. 344 ; Oklahoma Pub. Co. v. Kendall, 96 
Okl. 194, 221 P. 762, 765 ; Hughes v. Samuels 
Bros., 179 Iowa, 1077, 159 N. W. 589, 590, 
L. R. A. 1917F, 1088. . 

A false and unprivileged publication by 
writing, printing, picture, effigy, or other fix
ed representation to the eye whicl}. exposes 
any person. to hatred, contempt, ridicule, or 
obloquy, or which causes him to be shunned or 
avoided, or which has a tendency to injure 
him in his occupation. Civ. Code Oal. § 45 ; 
Penal Law N. Y. (Consol. Laws, c. 40) § 1340 ; 
Civ. Code S. D. § 29 (Rev. Code 1919, § 95) ; 
Cump. Laws N. D. 1913, § 4352. This definition 
includes almost any language which upon its 
face has a natural tendency to injure a man's 
reputation, either generally or with respect 
to his occupation. Stevens V. Snow, 191 Cal. 
58, 214 P. 968, 969. See, also, Rem. & Bal. 
Code Wash. § 2424 (Rem. Compo Stat. § 2424) ; 
Rev. St. Mo. 1909, § 4818 (Mo. St. Ann. § 
4366) ; Vernon's Ann. Civ. St. Tex. art. 5430 ; 
Or. Code Ill. § 177 (Smith-Hurd Rev. St. 1931, 
C. 38, § 402) ; McOlellan v. L'Engle, 74 Fla. 
581, 77 So. 270, 272. 

A malicious defamation, expressed either 
by writing, printing, or by signs or pictures, 
or the like, tending to blacken the memory of 
one who is dead, or to impeach the honesty, 
integrity, virtue, or reputntion, or publish 
the natural or alleged defects, of one who is 
alive, and thereby to expose him to public 
hatred, contempt, or ridicule. Pen. Code Cal. 
§ 248 ; Bac. Abr. tit. "Libel ;" 1 Hawk. P. O. 
1, 73, § 1 ;  Ryckman v. Delavan, 25 Wend. 
(N. Y.) 198 ; Brown v. Elm City Lumber Co., 
167 N. O. 9, 82 S. E. 931, 962, L. n. A. 1915E, 
275, Ann. Oas. 1916E, 681 ; Riley V. Askin & 
Marine Co., 134 S. O. 198, 132 S. E. 584 586 
46 A. L. R. 558 ; Smith v. Lyons, 142 La: 975: 
77 So. 896, 900, L. R. A. 1918E, 1 ;  Willetts v. 
SC'udder, 72 Or. 535, 144 P. 87, 89 ; Common
wealth V. Szliakys, 254 Mass. 424, 150 N. E. 
190, 191. 

A publication, without justification or lawful ex
cu<:e, of words calculated to injure the reputation 
of another, and expose him to hatred or contempt. 
Whitney V. Janesville Gazette, 5 Biss. 330, Fed. Cas. 
No. 17,590 ; O'Brien V. Clement, 15 Mees. & W. 
-t35. Or a written statement, injurious to his trade. 

7 App. Cas. 741. 
. A censorious or ridiculing writing, picture, or sign 
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made with a mischievous intent. State v. Farley, 
4 McCord (S. C.) 317 ; People v. Croswell, 3 Johns. 
Cas. (N. Y.) 354 ; Steele Y. Southwick, 9 Johns. (N. 
Y.) 215 ; McCorkle v. Binns, 5 Bin. (Pa.) 348 ; 6 Am. 
Dec. 420 ; Tillson v. Robbins, 68 Me. 295, 28 Am. Rep. 
50. 

A pUblication by any means other than words oral
ly spoken of any false and scandalous matter with 
intent to injure or defame another. L. O. L., Or. § 
1930 (Code 1930, § 14-238). 

A false and unprivileged publication, which tends 
to impair the social standing of a man, to make him 
contemptible or ridiculous, or to deprive him of the 
confidence, good will, or esteem of his fellow men. 
Robinson v. Johnson (C. C. A.) 239 F. 671, 673. 

Any false and malicious writing published of 
another, when its tendency is to render the party 
contemptible or ridiculous in public estimation or 
expose him to public hatred or contempt ; Talbot v. 
Mack, 41 Nev. 245, 169 P. 25, 30 ; or hinder virtuous 
men from associating with him ; Colbert v. Journal 
Pub. Co., 19 N. M. 156, 142 P. 146, 148 ; Burns v. Tele
gram Pub. Co., 89 Conn. 549, 94 A. 917, 918. 

Any publication the tendency of which is to de
grade or injure another person, or to bring him into 
contempt, ridicule, or hatred, or which accuses him 
of a crime punishable by law, or of �n act odious 
and disgraceful in society. Dexter v. Spear, 4 Mason, 
115, Fed. Cas. No. 3,867 ; White v. Nicholls, 3 How. 
2Q1, 11 L. Ed. 591 ; Wells v. Times Printing Co., 77 
Wash. 171, 137 P. 457, 459. 

Libels have been classified according to their 
objects : (1) Libels which impute to a person the 
commission of a crime ; (3) . libels which have a 
tendency to injure him in his office, profession, call
ing, or trade ; (3) libels which hold him up to scorn 
and ridicule and to feelings of contempt or execra
tion, impair him in the enjoyment of general society, 
and injure those imperfect rights of friendly inter
course and mutual benevolence which man has with 
respect to man. Newell, SIan. & L. 67. 

"Libel" and "slander" are both methods of 
defamation ; the former being expressed by 
print, writing, pictures, or signs ; the lat
ter by oral expressions. Spence v. Johnson, 
142 Ga. 267, 82 S. E. 646, 647, Ann. Cas. 1916A, 
1195. 

If a written or printed publication tends to de
grade a person, that is, to reduce his character or 
reputation in the estimation of his friends or ac
quaintances, or the public, or to disgrace him, or to 
render him odious, ridiculous, or contemptible, it is 
"libelous per se," though spoken words are "slander
ous per se" only if they falsely impute the commis
sion of a crime involving moral turpitude, an in
fectious disease, or unfitness to perform duties of 
an office or employment, prejudice him in pis pro
fession or trade, or tend to disinherit him. Axton 
Fisher Tobacco Co. v. Evening Post Co., 169 Ky. 64, 
183 S. W. 269, 274, L. R. A. 1916E, 667, Ann. Cas. 
1918B, 560. 

I n  G eneral 

-Libel of accusation .  In Scotch law. The 
instrument which contains the charge against 
a person accused of a crime. Libels are of 
two kinds, namely, indictments and" criminal 
letter�. 
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will (Del.) 171, 44 A. 620 ; People v. Stokes, 30 
Abb. N. C. 200, 24 N. Y. S. 727 ; 3 Greenl. Ev. 
§ 164 ; Com. v. Clap, 4 Mass. 163, 3 Am. Dec. 
212 ; White v. Nicholls, 3 How. (D. S.) 266, 11 
L. Ed. 591 ; 5 Co. 125 ; 4 Term 126 ; Allen v. 
Pub. Co., 81 Wis. 1!l0, 50 N. W. 1093 ; Walker 
v. Wickens, 49 Kan. 42, 30 P. 181 ; Penal Law 
N. Y. (Consol. Law;;;, c. 40), § 1340 ; Kennerly 
v. Hennessy, 68 Fla. 138, 66 S o. 729, 19 A. L. R. 
1468. The malicious defamation of a per
son made public by any printing or writing 
tending to provoke him to wrath and to de
prive him of the benefits of public confidence 
and soeial intercourse. Code Iowa 1897, § 
5086 (CD de 1931, § 13256). 

-Seditious libel. In English law. A written 
or printed document containing seditious mat
ter or published with a seditious intention, 
the latter term being defined as "an intention 
to bring into hatred or contempt, or to excite 
disaffection against, the king or the govern
ment and constitution as by law established, 
or either house of parliament, or the admin
istration of justice, or to excite British sub
jects to attempt otherwise than by lawful 
means the alteration of any matter in church 
or state by law established, or to promote feel
ings of ill will and hostility between different 
classes." Dicey, Con st. (4th Ed.) 231, 232. 
See Black, Const. Law (3d Ed.) p. 654. 

L I  BELA NT. The complainant or party who 
files a libel in an ecclesiastical or admiralty 
case, corresponding to the plaintiff in actions 
at law. 

LI B ELEE. A party against whom a libel has 
been filed in an ecclesiastical court or in ad
miralty, corresponding to the defendant in 
a common-law action. 

L I BELLUS. Lat: 

I n  the Civil Law 

A little book. Libellus supple:D, a petition, 
especially to the emperor, all petiti9ns to 
whom must be in writing. Libellum re
scribere, to mark on such petition the answer 
to it. Libellum agere, to assist or counsel the 
emperor in regal'(� to such petitions. Libellus 
accusatori1t8, an information and accusation 
of a crime. LibeUus divortii, a writing of di
vorcement. Libellus rerum, an inventory. 
Calvin. Libellus or oratio consultoria, a mes
sage by which emperors laid matters before 
the senate. Id. LibeUu8 appellatoriu8, an ap
peal. Id. 

A writing in which are contained the names 
of the plaintiff (actor) and defendant, (reu8,) 
the thing sought, the right relied upon, and 
name of the tribunal before which the action 
is brought. CI:!-lvin. 

I n Feudal Law 

-Crim inal libel . A libel which is punishable An instrument of alienation or conveyance, 
criminally ; one which tends to excite a as of a fief, or a part of it. 
breach ()f the peace. Moody v. Sta.te; 94 Ala. Also, a bill. Bracton, fol. 112. Sometimes 
42, 10 So. 670 ; State v. Shaffner, 2 P�nne- ' called Zibellu8 conventioniB (q. 'V.). 
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L I B EL LUS CONVEN T I O N  IS. In the civil 
law. The statement of a plaintiff's claim in 

a petition presented to the magistrate, who 
directed an officer to deliver it to the de
fendant. 

L I BELLUS FAMOSUS. In the civil law. A 
defamatory publication ; a publication inju
riously affecting character ; a libel. Inst. 4, 
4, 1 ;  Dig. 47, 10 ; Cod. 9, 36. 

LI B ELOUS. Defamatory ; of the nature of 
a libel ; constituting or involving libel. 

LI BELOUS PER QUOD. Expressions "Ubel
ous per quod" are such as require that their 
injurious character or effect be established 
by - allegation and proof. Talbot v. Mack, 41 
Nev. 245, 169 P. 25, 32. They are those ex
pressions which are not actionable upon their 
face, but which become so by reason of the 
peculiar situation or occasion upon which the 
words are written. Oliveros v. Henderson, 
116 S. C. 77, 106 S. E. 855, 857. 

L I BELOUS PER SE. A defamatory publica
tion is libelous per se when the words are 0'f 
such a character that an action may be 
brought upon them with0'ut the necessity of 
showing any special damage, the imputation 
being such that the law will presume that 
any one so slandered must have suffered dam
age. See Mayrant v. Richardson, 1 Nott & 
McO. (S. 0.) 349, 9 Am. Dec. 707 ; W00'lworth 
v. Star 00., 97 .App. Div. 525, 90 N. Y. S. 147 ; 
Morse v. Times-Republican Printing 00., 124 
Iowa, 701, 100 N. W. 867. Defamat.ory words 
to be "libelous per se" must be of such a na
ture that the court can presume as a matter 
.of law that they will tend to disgrace and 
degrade the party, or hold Ihim up to public 
hatred, contempt, or ridicule, or cause him to 
be shunned and avoided. Providence-Wash
ingt0'n Ins. Co. v. Owens (Tex. Civ. App.) 207 
S. W. 666, 671. Such words must be of a 
character so 0'bviously hurtful t0' the person 
aggrieved thereby that no explanation of 
meaning or proof of injurious character is 
needed. Jerald v. Huston, 120 Kan. 3, 242 
P. 472, 474 ; Lemmer v. The Tribune, 50 Mont. 
559, 148 P. 338, 339 ; Erick Bowman Remedy 
00. v. Jensen Salsbery Laboratories (0. C. A.) 
17 F.(2d) 255, 258, 5,2 A. L. R. 1187 ; Kee v. 
Armstrong, Byrd & COo. (Okl. Sup.) 151 P. 
572, 574 ; Rail v. Nati.onal Newspaper Ass.'n, 
198 Mo. App. 463, 192 S. W. 129, 135 ; Atlan
ta Post 00. v. McHenry, 26 Ga. App. 341, 100 
S. E. 324, 32.(t See, also, Actionable words. 

L I BE R, n. Lat. A book, of whatever mate
rial composed ; a main division of a literary 
work. 

-Liber assisaru m.  The Book of A�izes or 
pleas of the crown. A collecti.on of cases 
that arose on assizes and other . trials in the 
country. It was the fourth volume of the re
ports of the reign of Edward III. 3 Reeve, 
Eng. Law, 148. 
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-LJber authentioorum. The authentic collec
tiOon 0'f the n0'vels 0'f Justinian, S0' called t0' 
distinguish them ' from the Epitome J uliani. 
Sohm. Rom. L. 14. 

-Liber feudorum. The b0'ok of feuds. This 
was a compilation of feudal law, prepared by 
order of the emperor Frederick I., and pub
lished at Milan in 1170. It comprised five 
books, of which only the first two are nOoW 
extant with fragmentary portions .of the oth
ers, printed at the end of modern editions 
of the Corpus Juris Oivilis. Giannone, b. 13, 
c. 3 ;  Oruise, Dig. prel. diss. c. 1, § 31. 

-Liber j ud1icialis of Alfred. Alfred's ,dome
book. See Domesday. 

-Liber jud'iciarum. The book of judgment, or 
doom-book. The Saxon Domboc. O0'njec
tured to be a b0'0'k 0'f statutes of ancient Sax
on kings. See Jac0'b, Dom-boo; 1 B Ia. Comm. 
64. 

-Liber n iger. Black book. A name given t0' 
several ancient records. 

-Liber niger do mOs regis, (the black book of 
the king's household.) The title of a book in 
which there is an account of the househ0'ld es
tablishment o.f King Edward IV., and 0'f the 
several musicians retained in his service, as 
well for his private amusement as for the 
service in his chapel. Enc. Lond. 

-Liber n iger scacoarii. 1.'he black book of the 
exchequer, attributed to Gervase of T'ilbury. 
1 Reeve, Eng. Law, 220, n0'te. 

-Liber ruber scaccarii .  The red book of the 
exchequer. 1 Reeve, Eng. Law, 220, note. 

L l BER, adj. Lat. Free ; open and acces
sible, as applied to courts, places, etc. ; of 
the state 0'r condition of a freeman, as aD-: 
plied to persons. Exempt from the service 
or jurisdicti0'n of an0'ther. 

-Liber banCius. In old English law. Free 
bench. Bract. fol. 97b. 

-Liber et legalis homo. In old English law. 
A free and lawful man. A term applied to a 
juror, or to one worthy 0'f being a juryman, 
from the earliest period. 

-Liber ho mo. A free man ; a freeman law
fully competent to act as juror. Let Raym. 
417 ; Keb!. 563. An allodial propr�etor, as 
distinguished from a v assal or feudatory. 
This was the sense 0'f the term in the laws of 
the harbarous nations of Europe. Calvinus, 
Lex. Alode. 

LI BE RA. A livery or delivery of so much 
corn or grass t0' a customary tenant, who 
cut down or prepared the said grass or corn, 
and r�eived some part or small portion of it 
as a reward or gratuity. Cowell. 
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L I  B ERA. Lat. (F�minine of liber, adj.) 
Free ; at Uberty ; exempt ; not subject to toll 
or charge. 

L I B E RA BATELLA. In old records. A free 
boat ; the right of having a boat to fish in a 
certain water ; a species of free fishery. 

L I BERA C HASEA HABEN DA. A judicial 
writ granted to a person for a free chase be
longing to his manor after proof made by in
quiry of a jury that the same of right belongs 
to him. Wharton. 
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ciently pronounced against conspirators, but 
is now disused, the punishment substituted 
being fine and imprisonment. Hawk. P. C. 
61, c. lxxii., s. 9 ;  3 Inst. 221 ; Jones v. Brink
ley, 174 N. C. 23, 93 S. E. 372, 374. 

L I  BERARE. Lat. 

I n  the Civil Law 

To free or set free ; to liberate ; to give one 
his liberty. Calvin. 

I n Old English Law 

L I BERA ELEEMOSYNA. In old English To deliver, transfer, or hand over. Applied 
law. Free alms ; frankalmoigne. Bract. fol. to writs, panels of jurors, etc. Bract. fols. 
27b. 116, 176b. 

L I B E RA FALDA. In old English law. Libe rata pecu n ia non l iberat oiferentem. Co. 
Frank fold ; free fold ; free foldage. 1 Leon. Litt. 207. · Money being restored does not set 
11. free the party offering. 

L I BERA LEX. In old English law. Free L I BE RATE. In old English practice. An 
law ; frank law ; the law of the land. The original writ issuing out of chancery to the 
law enjoyed by free and lawful men, as distin- treasurer, chamberlains, and barons of the 
guished from such men as have lost the ben- exchequer, for the payment of any annual 
efit and protection of the law in consequence pension, or other sum. Reg. Orig. 193 ; Cow
of crime� Hence this term denoted the ell. 
status of a man who stood guiltless before the A writ issued to a sheriff, for the delivery 
law, and was free, in the · sense of being en- of any lands or goods taken upon forfeits of 
titled to its full protection and benefit. Amit- recognizance. 4 Coke, 64b. 
tere libe1"Um legem, (to lose one's free law) was A writ issued to a gaoler for the delivery 
to fall from that status. by crime or infamy. of a prisoner that had put in bail for his ap-
See Co. Litt. 9:1b. pearance. Cowell. 

A writ which issues on lands, tenements, 
L I BERA P ISCA R I A. In old English law. A and chattels, being returned under an extent 
free fishery. Co. Litt. 1220,. on a statute staple, commanding the sheriff 

L I B E RA WARR ENA. In old English law. to deliver them to the plaintiff, by the extent 
and appraisement mentioned in the writ of Free Wf£Ten, (q. 'V.) 
extent and in the sheriff's return -thereto. 

L I B E RAL. Free in giving ; generous ; not See Com. Dig. St£!tute Staple (D 6). 

mean or narrow-minded ; not literal or strict. 

·
L I B E RA L  CONSTRUCT I O N: O R  I NTER
PR ETAT I O N. That by which the letter of a 
statute is enlarged or restrained to accom
plish the intended purpose, as opposed to 
"strict construction," which refuses to extend 
the import of words used. Causey v. Guil
ford County, HJ2 N. C. 298, 135 S. E. 40, 46. 
That which simply expresses the legislath-e 
intention drawn from the chief purpose of the 

• statute, its context, subject-matter, and con
sequences. State \". Morris, 199 Ind. 78, 155 
N. E. 198, 201, It means, not that the words 
should be forced out of their natural mean
ing, but simply that they should receive · a 
fair and reasonable interpretation with re
spect to the obJects and .purposes of the in
strument. 'Lawrence v. McCalmont, 2 How. 
42:6, 11 L. Ed. 32·6. 

L I B ERAM LEG EM AM I TTER E. To lose 
one's free law, (called the villainous judg
ment,) to become discredited or disabled as 
juror and witness, to forfeit 'goods and chat
tels and lands for life, to have those lands 
wasted, houses razed, trees rooted up� and 
one's body committed to · prison. It was an-

L I BERAT I O. 

I n Old Engl ish Law 

Livery ; money paid for the delivery or use 
of a thing. 

I n  Old Scotch Law 

Livery ; a fee given to a servant or offi
cer. S]\:ene. 

Money, meat, drinl.:, clothes, etc., yearly 
given and delivered by the lord to his domes
tic sen-ants. Blount. 

LI B E RAT I O N .  In Civil Law. The extin
guishment of a contract, by which he who 
,vas bound becomes free or liberated. Wolff, 
Dr. de La, Nat. § 749. Synonymous with pay
ment. Dig. 50. 16. 47:. 

L I B E R I .  
I n  Saxon Law 

Freemen ; the possessors of allodial lands. 
1 Reeve, Eng. Law, 5. 

I n the CivlJ Law 

Children. The term included "grand
children!' 

BL;LAw DIOT. (3D En.)·' 
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L I.BERTAS. Lat Libert;v ; 
privilege ; a franchise. 

L I B ERTAS ECCLESIAST I CA. 
erty, or ecclesiastical immunity. 

freedom ; a Litt. 137. The civll laws reduce an ungrate
ful freedman to his original ala very ; but the 
laws of England regard a man once manumit-

Church lib- ted as ever after free. 

Libertas est naturalis facultas ejus quod cuique 
fMere IIbet, n isi q uod d'e jure aut vi prohlbetur. 
Co. Litt. 116. Liberty is that natural faculty 
which permits every one to do [or the natural 
power of doing] anything he pleases except 
that which is restrained by law or force. 

. Libertas Inestimabilis res est. Liberty is an 
inestimable thing ; a thing above price. Dig. 
50, 17, 106 ; Fleta, lib. 2, c. 51, § 13. 

Libertas non recipit mst imationem. Freedom 
does not admit of valuation. Bract. fol. 14. 

Libertas omnibus rebus  favorabil ior est. Lib
erty is more favored than all things, [any
thing.] Dig. 50, 17, 122. 

Llbertates . regales ad coronam spectantes ex 
concessione regu m  a corona. e·xierunt. 2 Inst. 
496. Royal franchises relating to the crown 
have emanated from the crown by grant of 
kings. 

L I B E RTAT I BUS A LLOCAN D I S. A writ ly
ing for a citizen or burgess, impleaded con
trary to his liberty, to have his privilege al
lowed. Reg. Orig. 262. 

L I BERTAT I BUS EX I G E N D I S  I N  I T I N E RE. 
An ancient wl1t whereby the king commanded 
the justices in eyre to admit of an attorney 
for the defense of another's liberty. Reg. 
Orig. 19. 

L I BERT I ;  L I B E RT I N I . Lat. In Roman law. 
Freedmen. The condition of those who, hav
ing been sla ves, had been made free. 1 
Brown, Civ. Law 99. There seems to have 
been some difference in the use of these two 
words ; the former denoting the manumitted 
slaves considered in their relations with their 
former master, who was now called their 
"patron ;" the latter term applying to them 
in their 8tatu8 in the general soeial economy 
of Rome subsequent to manumission. Lee. 
El. Dr. Rom. § 93. See Morey, Rom. L. 236. 

LI BERT I C I DE. A destroyer of liberty. 

L I BERT I ES. Privileged districts exempt 
from the sheriff's jurisdietion ; as, "gaol 
liberties." See Gaol. 

In colonial times, laws, or legal rights rest
ing upon them. The early colonial ordinances 
in Massachusetts were termed laws and 
libertIes, and the code of 1641 the "Body of 
Li1berties." Com. v. Alger, 7 Cush. (Mass.) 
70. 

Formerly, political subdivisions of Phila
delphia ; as, Northern Liberties. 

Libertin u m  ingratu m  leges civiles In p ristinam 
servitutem redigunt ;  sed leges An glim se mel 
m an u missum semper liberum j udicant. Co. 

.L 1 BERTY. Freedom ; exemption from ex
traneous control. The power of the will to 
follow the dictates of its unrestricted choice, 
and to direct the external acts of the in
dividual without restraint, coercion, or con
trol from other persons. See Booth v. Illinois, 
22 S. Ct. 425, 184 U. S. 425, 46 L. Ed. 623 ; 
Munn v. Illinois, 94 U. S. 142, 24 L. Ed. 77 ; 
People v. Warden of City Prison, 157 N. Y. 
116, 51 N. E. 1000, 43 L. R. A. 264, 68 Am. St. 
Rep. 763 ; Bessette v. People, 193 Ill. 334, 62 
N. E. 215, 56 L. R. A. 558 ; ' State v. Continent
al Tobacco Co., 177 Mo. 1, 75 S. W. 737 ; 
Kuhn v. Detroit City Council, 70 Mich. 534, 
38 N. W. 470 ; People v. Judson, 11 Daly 
(N. Y.) 1. 

Freedom from all restraints except such as 
are justly imposed by law. Ex parte Kreut
zei', 187 Wis. 468, 204 N. W. 595, 604. Free
dom from restraint, under conditions essential 
to the equal enjoyment of the same right by 
others ; freedom regulated by law. Kelly v. 
James, 37 S. D. 272, 157 N. W. 990, 991 . . The 
absence of arbitrary restraint, not immunity 
from reasonable regulations and prohibitions 
imposed in the interests of the community. 
Southern Utilities Co. v. City of Palatka, 86 
Fla. 5&�, 99 So. 236, 240. See, also, Western 
Theological Seminary v. City of Evanston, 325 
Ill. 511, 156 N. E. 778, 782 ; Hall v. State, 100 
Neb. 84, 158 N. ·W. 362, 364, L. R. A. 1916F, 
136 ; Hardie-Tynes Mfg. Co. v. Cruse, 189 Ala. 
66, 66 Sp. 657, 661. 

Liberty, on its positive side, denotes the fullness 
of individual existence ; on its negative side it de
notes the necessary restraint on all, which is needed 
to promote the greatest possible amount of liberty 
for each. Amos, Science of Law, p. 90. 

The word " liberty" as used in the state and federal 
Constitutions means, iIi a negative sense, freedom 
from restraint, but in a positive sense, it involves 
the idea of freedom secured by the imposition of re
straint, and it is in this positive sense that the state, 
in the exercise of its police powers, promotes the 
freedom of all by the imposition upon particular 
persons of restraints which are deemed necessary 
for the general welfare. Fitzsimmons v. New York 
State Athletic Commissiori (Sup.) 14& N. Y. S. 117, 
121. 

"Liberty," in so far as it Is noticed by govern
ment, is restraint, rather than license. It is a yield
ing of the individual will to that of the many, sub
ject to such constitutional guarantees or limitations 
as will p reserve those rights and privileges which 
are admitted of all men to be fundamental. "Lib
erty" in the civil state is a giving wp of natural 
right in consideration of equal protection. and op
portunity. Weber v. Doust, 84 Wash. 330, 146 P. 623, 
625. 

The "personal liberty" guaranteed by Const. U. 
S. Amend. 13 consists in the power of locomotion 
without imprisonment or restraint unless by due 
course of law, except those restraints imposed to pre
vent commission of threatened crime or in punish
ment of crime committed, those in punishment of 
contempts of courts or legislative bodies or to render 
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their jurisdiction effectual, and those necessary to 
enforce the duty citizens owe in defense of the state 
to protect community against acts of those who by 
reason of mental infirmity are incapable of self
control. Ex parte Hudgins, 86 W. Va. 526, 103 S .  E. 
327, 329, 9 A. L. R. 1361. 

" Liberty," as used in the provision of the four
teenth amendment to the federal constitution, for
bidding the states to deprive any person of life, 
liberty, or property without due process of law, 
includes, it seems, not merely the right of a person 
to be free from physical restraint, but to be free 
in the enjoyment of all hi s  faculties in all lawful 
ways ; to live and work where he will ; to earn his 
livelihood by any lawful calling ; to pursue any live
lihood or avocation ; and for that purpose to enter 
into all contracts which may be proper, necessary, 
and essential to carrying out the purposes above 
mentioned. Allgeyer v. state of Louisiana, 17 S. Ct. 
427, 165 U. ' S. 578, 41 L. Ed. 832 ; State v. Wilson, 
101 Kan. 789, 168 P. 679, 682, L. R. A. 1918B, 374 ; 
Hyatt v. Blackwell Lumber Co., 31 Idaho, 452, 173 P. 
1083, 1084, 1 A. L. R. 1663 ; Shilling v. State, 143 Miss. 
709, 109 So. 737, 739 ; ,  Wolff Pack. Co. v.  Court of In
dustrial Relations, 43 S. Ct. 630, 262 U. S. 522, 67 L. 
Ed. 1103 ; Ex parte Messer, 87 Fla. 92, 99 So. 330, 
333 ; Minot Special School Dist. No. 1 v. Olsness, 53 
N. D. 683, 208 N. W. 968, 970, 45 A. L. R. 1337 ; In re 
Opinion of the JUstices, 2.20 Mass. 627, 108 N. E. 807, 
L. R. A. 1917B, 1119 ; Alabama & N. O. Transp. Co. 
v. Doyle (D . C.) 210 F. 173, 178. The word "liberty" 
denotes, not merely freedom from bodily restraint, 
but also the right of the individual to contract, to 
engage in any of the common occupations of life, to 
acquire useful knowledge, to marry, establish a home, 
and bring up children, to worship God according to 
the dictates of his own conscience, and generally to 
enjoy those privileges long recognized at common 
law as essential to' the orderly pursuit of happiness 
by free men. Meyer v. State of Nebraska, 43 S. Ct. 
625., 626, 262 U. S. 390, 67 L. Ed. 1042, 29 A. L. R. 
1446 ; Jenkins v. State, 14 Ga. App. 276, 80 S:  E. 688, 
690. See, also, Lawrence v. Barlow, 77 W. Va. 289, 
87 S. E.  380, 381'; Rawles v. Jenkins, 212 Ky. 287, 
279 S. W. 350, 351 ; People v. Horwitz, 27 N. Y. Cr. R. 
237, 140 N. Y. S. 437, 441. 

Also, a franehise or .personal privilege, be
ing some part of the sovereign power, vested 
in an individual, either by grant or prescrip
tion. 

The term is used in the expression, rights, liber
ties, and franchises, a's' a word of the same general 
class and meaning with those words and privileges. 
This use of the te'rm is said to have been strictly 
conformable to its Benee as used in Magna Charta 
and in English declarations of rights, statutes, 
grants, etc. ; Com. v. Alger,. 7 Cush. (Mass. ) 70. 

In a der:ivative sense, the place, district, or 
bOl,mdaries within which a special franchise is 
enjoyed, an immunity claimed, or a jurisdic
tion exercised. In this sense, the term is 
commonl;y used in the plural ; as the "liberties 
of the city." 

Civil Liberty 
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1 Bl. Comm. 6 ;  Jnst. 1, 3, 1. See People v. 
Berberrich, 20 Barb. (N. Y.) 231 ; In re 
Ferrier, 103 Ill. 372, 43 Am. Rep. 10 ; Denni� 
v. Moses, 18 Wash. 537, 52 P. 333, 40 L. R. A. 
302 ; State v. Kreutzberg, 114 ·Wis. 530, 90 
N. W. 1098, 58 L. R. A. 748, 91 Am. St. Rep. 
934 ; Hayes v. Mitchell, 69 Ala. 454 ; Bell v. 
Gaynor, 14 Misc. 334, 36 N. Y. S. 122. The 
greatest amount of absolute liberty which 
can, in the nature of things, be equally pos
sessed by every citizen in a state. Guarantied 
protection against interference with the in
terests and rights held dear and important by 
large classes of civilized men, or by all the 
members of a state, together with an effectual 
share in the making and administration of 
the laws, as the best apparatus to secure that 
protection. Lieber, Civ. Lib. 24. 

Liberty of a Port 

In marine insurance. A license or permis
sion incorporated in a marine poHcy allowing 
the vessel to touch , and trade at a designated 
port other than the principal port of destina
tion. See Allegre v. Maryland Ins. Co., 8 Gill 
& J. (Md.) 200, 29 Am. Dec. 536. 

Liberty of Conscience 

Religious liberty, as defined below. 

Liberty of Contract 

The ability at will, to make or abstain from 
making, a binding obligation enforced by the 
sanctions at the law. Judson, Liberty of 
Contract, Rep. Am. Bar Ass'n (1891) 233. 
The right to. contract about one's affairs, in
cluding the right to make contracts of em
ployment, and to obtain the best terms one 
can as the ' result of private bargaining. Ad
kins v. Children's Hospital of District of 
Columbia, 43 S. Ct. 394, 396, 261 U. S. 525, 67 
L. Ed. 785, 24 A. L. R. 1238. It includes the 
corresponding right to accept a contract pro
posed. St. Louis Southwestern Ry. Co. of 
Texas v. Griffin, 106 Tex. 477, 171 S. 'Y. 703, 
i704, L. R. A. 1917B, 1108. There is, however, 
no absolute freedom of contract. The gov
ernment may regulate or forbid any contract 
reasonably calculated to affect injuriously 
public interest. Atlantic Coast Line R. Co. 
v. Riv€'rside Mills, 31 S. Ct. 164, 219 U. S. 186, 
56 L. Ed. 167, 31 L. R. A. (N. S.) 7. 

Liberty of Speech 

Freedom accorded by the constitution or 
laws of a state to express opinions and facts 
by word of mouth, uncontrolled by any cen
sorship or restrictions of government. But 
language tending to the violation of the 
rights of personal security and private prop
erty, and towara breaches of the public peace, 

The liberty of a member of society, being a is an abuse of the right, State y� ' Boyd, 86 N. 
man's natural liberty, so far restrained by J. Law, 75, 91 A. 586, 587 ; which is not li
human laws (and no further) as is necessary cense, nor lawlessness, but rather the right to 
and expedient fo-r the general advantage of . fairly criticize and comment, State v. Pape, 90 
the public. 1 Bl. Comm. 125 ; 2 Steph. 4817. COllll. 98, 96 A. 313; 315. Libellty never has: 
The power of doing whatever the laws permit. meant the unrestricted right to say wbat one " 
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pleases at all times and under all circumstanc
es. Fraina v. U. S. (C. C. lf.) 255 F. 28, 35. It 
. has been thought that the liberty to speak in
cludes . the corresponding right to be silent, 
and that this right is infringed by a: statute 
compelling a corporation to give a discharged 
employee a statement of the cause of dis
charge. St. ' Louis Southwestern Ry. Co. of 
Texas v. Griffin, 106 Tex. 477, 171 S. W. 703, 
705, L. R. A. 191!7B, 1108. 

Liberty of the Globe 

In marine insurance. A license or permis
:don incorporated in a marine policy authoriz
ing the vessel to go to any part of the world, 
instead of being confined to a particular port 
of destination. See Eyre v. Marine .Ins. Co., 
6 Whart. (Pa.) 254. 

Liberty of the Press 

The right to print and publish the truth, 
from good motives and for justifia:ble ends. 
People v. Croswell, 3 Johns. Cas. 394. The 
right . to print without any previous license, 
subject to the consequences of the law. 3 
Term 431 ; Respublica v. Dennie, 4 Yeates 
(Pa.) 267, 2 Am. Dec. 402 ; 'Williams Printing 
Co. v. Saunders, 113 Va. 156, 73 S. E. 472, 
Ann. Gas. 1913E, 693. The right freely to 
publish whatever the citizen may please, and 
to be protected against any responsibility for 
so doing except so far as such publications, 
from their blasphemy, obscenity, or scandal
ous character, may be a public offense, or as 
by their falsehood and malice they may in
juriously affect the standing, reputation, or 
pecuniary interests of individuals. Oooley, 
Const. Lim. p. 422. It is said to consist in 
this : "That neither courts of justice, nor any 
judges Whatever, are authorized to take no
tice of writings intended for the press, but are 
confined to those which are actually print
ed." De LoIme, Eng. Con st. 254. 

Liberty of the Rules 

A privilege to go out of the )j'leet and 

restrained action in as high a degree as the 
same claim of protection of each individual 
admits of . 

Personal Liberty 

The right Or power of locomotion ; of chang
ing situation, or moving one's person to what
soever place one's own inclination may direct, 
without imprisonment or restraint, unless by 
due course of law. 1 Bl. Comm. 134. Civil 
Rights Cases, 3 S. Ct. 42., 10.9 U. S. 3, 27 L. 
Ed. 835 ; Pinkerton v. Verberg, 78 Mich. 573, 
44 N. W. 579, 7 L. R. A. 5017, 18 Am. St. Rep. 
473. 

Political Liberty 

Liberty of the citizen to participate in the 
operations of government, and particularly in 
the making and administration of the laws. 

Religious Liberty 

Freedom from dictation, constraint, or COIT
trol in matters affecting the conscience, religi
ous beliefs, and the practice of religion ; fre.€
dom to entertain and express any or no sys
tem of religious opinions, and to engage in or 
refrain from any form of religious observance 
or public or private religious worship, not 
inconsistent with the peace and good order of 
society and the general welfare. See Frazee's 
Case, 63 Mich. 396, 30. N. ,V. 72, 6 Am. St. Rep. 
310 ; State v. White, 64 N. H. 48, 5 A. 828. 

Liberu m corp us n ullam recipit resti matio nem. 
Dig. 9, 3, 7. The body of a freeman does not 
admit of valuation. 

Liberu m est cuique apud se explorare an ex
pediat sibi consil i um. Every one is free to as
certain for himself whether a recommenda
tion is advantageous to his interests. Upton 
v. Vail, 6 John�. (N. Y.) 

"
181, 184; 5 Am. Dec. 

210.. 

L I B E R U M  MARITAG I U M ;  In old English 
law. Frank-marriage. Bract. fol. 21 ; Lit
tleton, § 17. 

Marshalsea prisons within certain limits, and L I B ER U M  SERV I T I UM.  Free service. Serv
there reside. Abolished by 5 & 6 Viet. c. 22. ice of a warlike sort by a feudatO"ry tenant ; 

Liberty to Hold Pleas 

The liberty of having a court of one's own. 
Thus certain lords had the privilege of hold
ing pleas within their own manors. 

N-atu
'ral Liberty 

The power of acting as one thinks fit, with
out any restraint or control, unless by the law 
of nature. 1 BI. Comm. 125. The right which 
nature gives to all mankind of disposing of 
their persons and property after the manner 
they judge most consistent with their happi
ness, on condition of their acting within the 
limits of the. law of nature, and so as not to 
interfere with an equal exercise of the same ' 

rights by other men. Burlamaqui, c. 3, § 15 ; 
1 Bl. Comin. 125. It is called by Lieber social 
Uberty, and is defined as the protection or un-

sometimes called "servitiuni, iilJerum anno-
rum.." Jacob. 

Service not unbeeoming the character of a 
freeman and a soldier to perform ; as to serve 
under the lord in his wars, to pay a sum of 
money, and the like. 2 Bl. Comm. 60. 

The tenure of free service does not make a villein 

a free man, unless hO'mage or manumission precede, 

any more than a tenure by villein services makes a 

freeman a villein. Bract. foI. 24. 

LI B E R U M  SO CAG I UM. In old English law. 
Free socage. Bract. fol. 207 ; .2 Bl. Comm. 
61, 62. 

L I B E R U M  T E N E M E NT U M. 

In Real Law 

Freehold. Frank-tenement. 



LIBERUM TENEMENTUM 

I n  Pleading 
A plea of freehold. A plea by the defend

ant in an action of trespass to real property 
that the locus in quo is his freehold, or that of 
a third person, under whom he acted. 1 Tidd, 
Pro 645 ; 2 Salk. 453 ; 7 Term 355 ; 1 Wms. 
Saund. 2Wb. 

LI BLAC. In Saxon law. Witchcraft, par
ticularly that kind which consisted in the 

- compounding and administering of drugs and 
philters. Sometimes occurring in the Latin
ized -form liblapum. 
L I B RA. In old English law. A pound ; also 
a sum of money equal to a pound sterling. 

LI B RA ARSA. A pound burned ; that is, 
melted, or assayed by melting, to test its 
purity. Librw arsw et pensatw, pounds burned
and weighed. A frequent . expression in 
Domesday, to denote the purer coin in which 
rents were paid. Spelman ; Cowell. 

LI BRA N U MERATA. A pound of money 
counted instead of being weighed. Spelman. 

LI B RA P ENSA. A pound of money by 
weight. It was usual in former days not only 
to sell the money, but to weigh it ; because 
many cities, lords, and bishops, having their 
mints, coined money, and often very bad 
money, too, for which reason, though the 
pound consisted of 20 shillings, they weighed 
it. Enc. Lond. 

L I B RARI US. In Roman law. A writer or 
amanuensis ; a copyist. Dig. 50, 17, 92. 

LI BRATA TERRJE. A portion of ground 
containing four oxgangs, and _ every oxgang 
fourteen acres. Cowell. This is the same 
with what in Scotland was _ called "pound
land" of old extent. Wharton. 

LI BRI PENS. In Roman law. A weigher or 
balance-holder. The person who held a braz
en balance in the ceremony of emancipation 
per ws et libram. Inst. 2, 10, 1. 

A neutral person or balance holder, who was pres

ent at a conveyance of real property. He held in 
his hand the symbolic balance, which was struck by 

the purchaser with a piece of bronze as a Sign of 
the completion of the conveyance. The bronze was 

then transferred to the seller as a sign of the pur

chase money. Morey, Rom. L. 21, 80. 

Librorum appellatione continentur omnia volu
mina, sive in  charta, sive i n  membrana sint, sive 
in quavis alia materia. Under the name of 
books are contained all volumes, whether up
on paper, or parchment, Or any other material. 
Dig. 32, 52, pro 

LICENCIADO. In Spanish law. An attor
ney or advocate ; particularly, a pel'son ad

mitted to the degree of "Licentiate in Juris
prudence" by any of the literary universities 
of Spain, and who is thereby authorized to 

. pra(!tice in all the .courts. Escriche. 
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L I CENSE. 
• 

I n Constitutional Law, and In the Law of 
Contraots 

A permission, accorded by a competent au
thority, conferring the right to do some act 
which without such authorization would be 
illegal, or would be a trespass or a tort. 
State v. Hipp, 38 Ohio St. 226 ; Youngblood 
V. Sexton, 32 Mich. 406, 20 Am. Rep. 654 ; 
Hubman V. State, 61 Ark. 482, 33 S. W. 843 ; 
Chicago v. Collins, 175 Ill. 445, 51 N. E. 907. 
49 L. R. A. 408, 67 L. R. A. 224 ; City of Hous
ton V. Richter (Tex. Civ. App.) 157 S. W. 189. 
192 ; lVlessage Photo-Play Co. v. Bell, 179 App_ 
Div. 13, 166 N. Y. S. 338, 341. A permit or 
privilege to do what otherwise would be un
lawful. Palmetto Fire Ins. Co. v. Beha (D. C.) 
13 F.(2d) 50, 505 ; Harry E. Prettyman, Inc., 
V. Florida Real Estate Commission, 92 Fla. 
515, 109 So. 442, 445 ; La Plante v. State 
Board of Public Roads, 47 R. I. 258, 131 A. 
641, 642. 

A permit, granted by the sovereign, generally for 
a consideration (Smith v. Commonwealth, 175 Ky, 
286, 194 S.  W. 367, 370), to a person, firm, or corpora
tion to pursue some occupation or to carry on some 
business subject to regulation under the police power. 
State ex reI. Guillot v. Central Bank &: Trust Co., 143 
La. 1053, 79 So. 857, 858. 

A "license" is in no sense a contract between the 

state and the licensee, but is a mere personal per
mit, neither transferable nor vendible. Foshee v. 
State, 15 Ala. App. 113, 72 So. 685 ; Ex parte Deats, 
22 N. M. 536, 166 P. 913, 915 ; State v. Clark, 79 Tex_ 

Cr. R. 559, 187 S.  W. 760, 766 ; Gherna V. State, 16 
Ariz. 344, 146 P. 494, 502, Ann. Cas. 1916D, 94 ; Murphy 

Liquor Co. v. Medbery, 35 S.  D. 589, 153 N. W. 654. 

Also, the written evidence of such permis
sion. 

I n Real Property Law 

An authority to do a particular act or series 
of acts upon the land of another without pos
sessing any estate or interest therein. Polley 
v. Ford, 190 Ky. 579, 227 S. W. 1007, 1008 � 
Haas v. Brannon, 99 Okl. 94, 225 P. 931, 936 ; 
Grant- v. Haymes, 164 Ga. 371, 138 S. E. 892, 
894 ; Priddy V. Green (T·ex. Civ. App.) 220 
S. W. 243, 248 ; Clifford v. O'Neill, 12 App. 
Div. 17, 42 N. Y. S. 607 ; Davis v. Townsend, 
10 Barb. (N. Y.) 343 ; Morrill V. Mackman, 
24 Mich. 282, 9 Am. Rep. 124 ; Wynn V. Gar
land, 19 Ark. 23, 68 Am. Dec. 190 ; Cheever 
V. Pearson, 16 Pick. (Mass.) 266 ; Metcalf V. 
Hart, 3 Wyo. 513, 27 P. 900, 31 P. 407, 31 Am. 
St. Rep. 122 ; Clark v. Glidden, 60 Vt. 702, 15 
A. 358. A permissive use. Novinger V. Shoop 
(Mo. - Sup.) 201 S. W. 64, 66. 

A personal, revocable, and unassignable privilege 

conferred, either by writing or by parol, to do one 
or more acts on land without possessing any interest 

therein. Gravelly Ford Canal Co. v. Pope & Talbot 

, Land Co., 36 Cal. App. 717, 178 P� 155, 163 ; Schnuerle 

-v. Gilbert, 43 S. D. 535, 180 N. W. 953, 954. 

Also, the written evidence of authority so 
accorded. 
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E{]Jcc'tttetl · Uceme. That which exists when 
the. licensed act has been done. 

E{]Jecutory license. That which exists 
where the licensed act has not been performed. 

E{]Jpre88 licenle. One which is granted in 
direct terms. 

I mplicd Ucen.�e. One which is presumed 
to have been given from the acts of the party 
authorized to give it. 

Simple license. One revocable at the will . 

of the grantor ; i. e., one not coupled with a 
grant. Cook v. Stearnes, 11 Mass. 533 ; Mum-. 
ford v. Whitney, 15 Wend. (N. Y.) 380, 30 
Am. Dec. 60 ; Fluker v. Banking Co., 81 Ga. 
461, 8 S. E. 529, 2 L. R. A. 843, 12 Am. St. Rep. 
328 ; Wheeler v. West, 78 Cal. 95, 20 P. 45 ; 
Cowles v. Kidder, 24 N. H. 364, 57 Am. Dec. 
287. 

It is distinguished from an "easement," which im
plies an interest in the land to be affected, and a 
"lease," or right to take the profits of land. It may 
be, however, and often, is, coupled with a grant of 
some interest in the land itself, or right to take the 
profits. 1 Washb. Real Prop. *398 ; Davis v. Tway, 
16 Ariz. 566, 147 P. 750, L. R. A. 1915E, 604 ; Markley 
v. Christen (Tex. Civ. App.) 226 S. W. 150,. 153 ; 
Penman v. Jones, 256 Pa. 416, 100 A. 1043, 1046. 

A license is an authority to enter on land which is 
generally granted by parol and may be revoked by 

LIOENSE 

In Pleading 

A plea of jusiiflcatlon to an action of tres
pass that the defendant was authorized by 
the owner of the freehold to commit the tres
pass complained of. 

I n the Law of Patents 

A written authority granted by the owner 
of a patent to another person empowering the 
latt-er to make or use the patented article 
for a limited period or in a limited territory. 
Any transfer of patent rights short of as
signment. Wayman v. Louis Lipp Co. (D. C.) 
222 F. 679, 681. It signifies the as�ignment by. 
the patentee to another of rights less in de
gree than the patent itself. Arnold v. North 
American Chemical Co., 232 Mass. 196, 122 
N. E. 283, 284. 

A "license" is a permission to make, use or sell 
articles embodying invention, or is a transfer which 
does not affect the monopoly of the patent, other
wise than by estopping licensor from exercising its 
prohibitory powers in derogation of privileges con
ferred on licensee. De Forest Radio Telephone & 
Telegraph Co. v. Radio Corporation of America (D. 
C.) 9 F.(2d) 150, 151. 
• 

.1-0 I nternatio nal Law 

the licensor at pleasure and is not assignable, being Permission granted by a belligerent state to 
a personal privilege, while an easement confers an its own subjects, or to the subjects of the 
interest in the .land and may not be terminated at enemy, to carry on a trade interdicted by war. 
the pleasure of the servient owner. Louisville Chair Wheat. Int. Law, 447. 
& Furniture Co. v. Otter, 219 Ky. 757, 294 S. W. 483, 
485. 

The distinction between an easement and a license 
I n  Ge'neral 

is often so metaphysical, subtle, and shadowy as to -High license. A . system for tbe regulation 
,elude analysis. But there are certain fundamental and restriction of the traffic in intoxicating 
principles underlying most cases which enable courts liquors, of which the distinguishing feature is 
,to distinguish an easement from a license when the grant of licenses only to carefully selected 
construed in the light of surrounding circumstances. persons and the charging of a license fee so 
East Jersey Iron Co. v. Wright, 32 N. J. Eq. 254 ; great in amount as automatically to limit the Nunnelly v. Iron Co., 94 Tenn. 397, 29 S. W. 361, 28- L. number of retailers. R. A. 4�,1. 

A ·"tenancy" implies sorr;e interest in the land 
leased, while a "license" conveys onlr a temporary 
privilege in the use of property usually revocable at 
the will of the licensor. Klein v. City of Portland, 
106 Or. 686, 213 P. 147, 150 ; Vicker v. Byrne, 155 W·is. 
281, 143 N. W. 186, 188. But see Mitchell v. Probst, 
52 Okl. 10. 152 P. 597, 598. 

An "invitation" is inferred where there is a com
mon interest or mutual advantage, or where an own
er or occupant of premises, by acts or conduct, leads· 
another to believe the premises or something there
on were intended to be used by such other person, 
that such use is not only acquiesced in by the owner 

.or occupant, but is in accordance with the inten
tion or'  design for which the way, place, or thing 
was adapted or prepared or allowed to be used ; 
while a "license" is imr;lied where the object is the 
mere pleasure, convenience, or benefit of the person 

• enjoying the privilege. Kruntorad v. Chicago, R. 1. 
. & P. Ry. Co., 111 Neb. 753, 197 N. W. 611, 612 ; Milau
skis v. Terminal R. Ass'n of St. Louis, 286 Ill. 547, 
122 N. E. 78. 81 ; Konick v. Champneys, 108 Wash. 

. 35, 183 P. 75. 77, 6 A. L. R. 459 ; Bush v. Weed Lum
ber Co., 63 Cal. App. 426, 2J.8 P. 618, 620 ; Polluck v. 
Minneapolis & St. L. R. Co., 44 S. D. '249, 183 N. W. 

;·859, 862. 

-Letter of l icense. In English law, a written 
instrument in the nature of an agreement, 
signed by all the credi tors of a failing or em
barrassed debtor in trade, ' granting him an 
extension of time for tbe payment of the 
debts, allowing him in the mean time to carry 
on the business in tbe bope of recuperation, 
and protecting bim from arrest, suit, or other 
interference pending the agreement. This 
form is not usual in America ; but something 
similar to it is found in the "composition" or 
"extension agreement," by which all the cred
itors agree to fund their claims in the form 
of promissory notes, concurrent as to date and 
maturity, sometimes payable serially and 
sometimes extending over a term of years . 
Provision is often made for the supervision or 
partial control of the business, in the mean 

. time, by a trustee or a committee of the cred
itors, in which case the agreement is some
times called a "deed of inspectorship," though 
this term is more commonly used in England 
than in the United States. 



LICENSE 

-License oases. The name given to the group 
of cases including Peirce v. New Hampshire, 
5 How. 504, 12 L. Ed. 256, decided by the 
United States supreme court in 1847, to the 
effect that state laws requiring a license or 
the payment of a tax for the privilege of sell
ing intoxicating liquors were not in conflict 
with the constitutional provision giving to 
congress the power to regulate interstate com
merce, even as applied to liquors imported 
from another state and remaining in the orig
inal and unbroken packages. This decision 
was overruled in Leisy v. Hardin, 135 U. S. 
100, 10 Sup. Ct. 681, 34 L. Ed. 128, which in 
turn was counteracted by the act of congress 
of August 8, 1890, commonly called the "Wil
son law." 

-License fee or tax. The price paid to gov
ernmental or municipal authority for a license 
to engage in and pursue a particular calling 
or occupation. See Home Ins. Co. v. Augusta, 
50 Ga. 537 ; Levi v. Louisville, 97 Ky. 394, 
30 S. 'V. 9-73, 28 L. R. A. 480. 

-License in amortization. A license authoriz
ing a conveyance of property which, without 
it, would be invalid under the statutes at 
mortmain. 

-Marriage license. A written license or per
mission granted by public authority to per
sons who intend to intermarry, usually ad
dressed to the minister or magistrate who is 
to perform the ceremony, or, in general terms, 
to any one authorized to solemnize marriages. 

-Registrar's l icense. In English law, a license 
issu.ed ,by an officer of that name authorizing 
the solemnization of a marriage without the 
use of the religious ceremony ordained by the 
Church of England. 

-Rod l icense. In Canadian law, a license, 
granted on payment of a tax or fee, permit
ting the licensee to angle for fish (particularly 
salmon) which are otherwise protected or pre
served. 

-Special license. In English law. One grant
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697, 698 ; J. Ray Arnold Lumber Co. v. Car
ter, 91 Fla. 548, 108 So. 81'5, 819, 46 A. L. · R. 
1068 ; Hoyer v. Central R. Co. of New Jersey 
(C. 'C. A.) 255 F. 493, 495 ; Kiser v. CI�lonial 
Coal & Coke Co., 115 Va. 346, 79 S. E. 348, 
349 ; Vaughan v. Transit Development Co., 
222 N. Y. 79, 11S N. E. 219. 

To make one a "liGensee" upon the premisoo or 
property of another, it must be shown that he is 
there by permission or authority of the owner, ' o r  
his authorized agent. The permission and authority 
amounting to a license must 1;le expressly or im
pliedly granted, and mere sufferance or failure to 
object to one's presence upon another's preD;lises is 
insufficient within itself to constitute a license, un
less under such circumstances that permission 
should be inferred. Texas, O. & E .  Ry. Co. v. Mc
Carroll, 80 OkI. 282, 195 P. 139, 141 ; Kinsman v. Bar
ton & Co., 141 Wash. 311, 251 P. 563, 564. 

I n  -Patent Law 
One who has had transferred to him, ei

ther in ' writing or orally, a Ie Sit or different 
interest than either the interest in the whole 
patent, or an undivided part of such whole 
interest, or an exclusive sectional interest. 
Potter v. Holland, 4 Blatchf. 211, J;"'ed. Cas. 
No. 11,329. 

L I CENSEE BY I NV ITATI ON.  A person who 
goes upon the lands of another with his ex
press or implied invitation to transact busi
ness with the owner or occupant or do some 
act to his advantage or to the mutual advan
tage of both the licensee and the owner or 
occupant. Cleveland, C., C. & St. L. Ry. Co. 
v. Means, 59 Ind. App. 383, 104 N. E. 785, 
789. 

L I CE.NSI NG ACTS. This expression is ap
plied by Hallam (Const. Rist. c. 13) to acts 
of parliament for the restraint of printing. 
exeept ,by license. It may also be applied to 
any act of parliament passed for the pur
pose of requiring a license for doing any act 
whatever. But, generally, when we speak of 
the licensing acts, we mean the acts regulat
ing the sale of intoxicating liquors. Mozley 
& Whitley. 

ed by the archbishop of Canterbury to au- LI CENSOR. thorize a marriage at any time or place what- a license. ever. 2 Steph. Comm. 247, 255. 

The person who giYes or grants 

LI CENSED V I CTUALLER. A term applied, 
in England, to all persons selling any kind of 
intoxicating liquor under a license from the 
justices of the peace. Wharton. 

LI CENSEE. A person to whom a license has 
been granted. See Dennis v. State, 5 Boyce 
(Del.) 298, 92 A. 853. 

A person who is neither a passenger, serv
ant, or trespasser, . and does not stand in any 
contractual relation with the owner of prem
ises, and who is perm�tted to go. thereon for 
his own interest, CQnvellience, or gratification. 
Patten v. Bartlett, 111 Me. 409, 89 A. 375, 376, 
49 L. R. A. (N. :S.) 1120 ; Petree v. Davison
Paxon-Stokes Go., 30 Ga .. App. 490, 118 S. E. 

t. ICENTIA. Lat. License ; leave ; permis
sion. 

L I CENT IA CONCO RDAN D I .  In old practice 
and conveyancing. License or leave to agree ; 
one of the proceedings on levying a fine of 
lands. 2 Bl. Oomm. 350. 

LI CENTIA LOQU E N D I .  In old practice. 
Leave to speak: (i. e., with the plaintiff ;)  an 
imparlance ; or rather leave to imparl. 3 
BI. Comm. 299. 

LI CENT I A  SURGEN D I .  In old Englisb 
practice. License to arise ; permission given 
by the court to a tenant in a real action, who 
had cast an essoin de malO lect'i, to arioo out 
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of his bed. Also, the writ thereupon. If the 
demandant can show that the tenant was seen 
abroad before leave of court, and ;before be
ing viewed by the knights appointed by the 
court for that purpose, such tenant shall be 
taken to be deceitfully essoined, and to have 
made default. Bract. lib. 5 ;  Fleta, lib. 6, c. 
10. 

L l CENT I A  TRANSFRETAN D I .  A writ or 
warrant directeq to the keeper of the port of 
Dover, or other seaport, commanding him to 
let such persons pass over sea as have ob
tained the royal license thereunto. Reg. Orig. 
193. 

L I CENTI ATE.. One who has license to prac
tice any art or faculty. 

L I CENT I O USN ESS: The indulgence of the 
arbitrary will of the individual, without re
gar� to ethics or law, or respect for the rights 
of others. In this it differs from " liberty ;" 
for the latter term may properly be used only 
of the exercise of the will in its moral free
dom, with justice to all men and obedience 
to the laws. Welch v. Durand, 36 Conn. 184, 
4 Am. Rep. 55 ; State v. Brigman, 94 N. C. 
889. 

It diffQrs from liberty in this, that the latter is re
strained by natural or positive law, and consists 
in doing whatever we please not inconsistent with 
the rights of others, whereas the former does not 
respect those rights. Wolff, lnst. § 84. 

In a narrower sense, lewdness or lascivi
ousness. Holton v. State, 28 Fla. �03, 9 
So. 716. 

LlCERE. Lat. To be lawful ; to he allowed 

claimed is still called the "Zicet srepiu8 
1'equi�itu8 ." 

Lioita bene m iscentur, formula n isi juris  obstet. 
Lawful acts [done by several authorities] are 
well mingled, [i. e., become united or con
solidated' into one good act,] unless some 
form of law forbid. Bac. Max. p. 94, reg. 24 
(E. g. Two having a right to convey, each a • 

moiety, may unite and convey the whole.) 

L l C ITAC I O N. In Spanish law. The offering 
for sale at public auction of an estate or prop
erty held by co-heirs or joint proprietors, 
which cannot be divided up without detri
ment to the whole. See, also, Licitation. 

L I C ITARE. Lat. In Roman law. To offer' 
a price at a sale ; to bid ; to bid often ; to 
make several bids, one above another. Cal
vin. 

L I C I TAT I O N. ,In the civil law. An offering 
for sale to the highest bidder, or to him who 
will give most for a thing. An act by which 
co-heirs or other co-proprietors of a thing in 
common and undivided between them put it 
to bid between them, to be adjudged and to 
belong to the highest and last bidder, upon 
condition that he pay to each of his co-pro
prietors a part in the price equal to the un
divided part which each of the said co-propri
etors had in the estate licited, ,before the ad
judication. Poth. Cont. Sale, nn. 516, 638. 
See Barbarich v. Meyer, 154 La. 3125, 97 So. 
459, 460. 

LlC ITATOR.  In Roman law. A bidder at a 
,sale. 

or permitted by law. Calvin. L I CI<' I NG O F  TH U M BS. An ancient formal-

Ll CERE, L lCER I .  Lat. In Roman law. To 
offer a price for a thing ; to bid for it. 

LI CET. Lat. From the verb "licere," (q. 'V.) .  
It is allowed ; it is permissible ; it is  lawful ; 
not forbidden ,by law. 

Although ; notwithstanding. Calvin. Im
porting, in this sense, a direct affirmation. 
Plowd. 127. 

Lieet dispositio de interesse futu ro sit i nutilis, 
tame n  potest fieri declaratio prrecedens qu re 
sortiatu r effectu m, i nterveniente novo actu. 
Although the grant of a future interest be 
inoperative, yet a declaration precedent may 
be made, which may take effect provided a 
new act intervene. Bac. Max. pp. 60, 61, 
reg. 14 ; Broom, Max. 498. 

L ICET . SfEPI US REQU I SI TUS. (Although 
often Nquested.) In pleading. A phrase 
used in the old Latin forms of declarations, 
and literally translated in the modern prece
dents. Yel. 66 ; 2 Chit. PI. 90 ; 1 Chit. PI. 331. 
The clause in a declaration which contains 
the general averment of a request by the 
plaintiff of the defendant to pay the sums 

ity by which bargains were completed. 

Ll DFORD LAW. A sort of lynch law, where
by a person was first punished ana then tried. 
Wharton. 

LI E, n. An untruth deliberately told ; the 
uttering 01' acting of that which is false for 
the purpose of deceiving ; intentional mis
statement. Brothers v. Brothers, 208 Ala. 
258, 94 So. 175, 177. 

LI E, 'V. To subsist ; to exist ; to be sustain
able ; to be proper or available. Thus the 
phrase "an action will not lie" means that an 
action cannot be sustained, or that there is 
no ground upon which to found the action. 

L I E  I N  FRANCH ISE. Property is said to "lie 
in franchise" when it is of such a nature that 
the persons entitled thereto may seize it with
out the aid of a court ; e. g., wreckS, waifs, 
estrays. 

L I E  I N  GRANT. Incorporeal hereditaments 
are said to "lie in grant ;" that is, they pass 
by force of the grant (deed or charter) with
out livery. 



LIE IN LIVERY 

L I E  I N  L IVERY. A term applied to corporeal 
hereditaments, freeholds, etc., signifying that 
they pass by livery, not 'by the mere force of 
the grant. 

L I E  I N  WAI T. See Lying in Wait. 

L I E  TO. To adjoin. A cottage must have 
. had four acres of land Zaid to it. See 2 Show. 

279. 

L l E FTENANT. An old form of "lieutenant," 
and still retained as the vulgar pronunciation 
of the word. 

L I EG E. 
In Feudal Law 

Bound by a feudal tenure ; bound in al
' legiance' to the lord paramount, who owned 
no superior. 

The term was applied to the lord, or liege lord, to 
whom allegiance was due, since he was bound to pro
tection and a just government, and also to the feuda
tory, liegeman, or subject bound to allegiance, for he 
was bound to tribute and due subjection. 34 & 35 
Hen. VIII. So lieges are the king'S subjects. Stat. 
8 Hen. VI. c. 10 ; 14 Hen. VIII. c. 2. So in Scotland. 
Bell, Dict. 

I n Old Records 
Full ; absolute ; perfect ; pure. Liege wid

owhood was pure widowhood. Cowell. 
Ligius was also used ; e. g. ligia potestas, full 
and free power of disposal. Paroch. Antiq. 
280. 

L I  EGE H O MAGE. Homage which, when per
formed by one sovereign prince to another, in

cluded fealty and services, as opposed to sim
ple homage, whicl. was a mere acknowledg
ment of tenure. (1 Bl. Comm. 36-7 ; 2 Steph. 
Comm. 40'0.) Mozley & Whitley. 

L I EGE LORD. A sovereign ; a superior lord. 

L I EG E  POUSTI E. In Scotch law. That 
state of health which gives a person full pow
er to dispose of, mortis cau-su or otherwise, 
his heritable property. Bell. A deed ex
ecuted at the time of such a state of health, 
as opposed to a death-,bed conveyance. The 
term seems to be derived from the Latin 
"legitima pote&tas." 

L I EGEMAN. 
Cowell. 

He that oweth allegiance. 

LI EGE R, or LEGER. A resident ambassador. 

L I EG ES, or L I EGE PEOPLE. Subjects. 

L I EN. At common law, a mere right arising 
only in cases of the possession of another's 
chattel by a person, as a mechanic or artisan, 
who, according to some authorities, has im
proved the chattel, or who, according to oth
ers, has performed labor thereon or given it 
some particular care at the request, express 
or implied, of the owner, to retain possession 
until the debt or charge is' 

paid. Jordan v. 
James, 5 Ohio 88 ; Taylor v. Baldwin, 'l(),Barb. 
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(N. Y.) 626 ; Houston & T. C. Ry. Co. v. Bre
mond, 66 Tex. 159, 18 S. W. 448 ; Clemson v. 
Davidson, 5 Binn. (Pa.) 398 ; Danforth v. 
Pratt, 42 Me. 50 ; King v. Canal Co., 11 Cush. 
(Mass.) 231 ; Elliot v. Bradley, 23 Vt. 217 ; 
Egan v. A Cargo of Spruce Lath (C. C.) 43 
F. 480 ; Benj. Sales § 799 ; M ete. Yelv. 67, n. ; 
2 East 235 ; Vaught v. Knue, 64 Ind. App . 
467, 115 N. E. 108, 109 ; Rapp v. Mabbett Mo
tor Car Co., 201 App. Div. 283, 194 N. Y. S. 
200, 202 ; Ellison v. Schei'fsky, 141 Wash. 14, 
250 P. 452, 453 ; Jones v. Carpenter, 90 Fla. 
407, 106 So. 127, 129, 43 A. L. R. 1409 ; Op
penheimer v. Szulerecki, 297 Ill. 81, 13-1) N. E. 
325, 328, 28 A. L. R. 1439 ; Koenig v. Leppert
Roos Fur Co. (Mo. App.) 260 S. W. 756, 757. 

A hold or claim which one person has upon 
the property of another as a security for some 
debt or charge. Benedict v. Higgins, 165 App. 
Div. 611, 151 N. Y. S. 42, 44 ; Hubble v. Berry, . 

180 Ind. 513, 103 N. ,E. 328, 330 : Hunker v. 
Estes (Tex. Civ. App.) 159 S. W. 470, 473 ; 
Connecticut Co. v. New York, N. H. & H. R. 
Co., 94 Conn. 13, 107 A. 646, 652 ; State v. 
Davis, 111 Ohio St. 569, 146 N. E. 82, 84 ; 
Mahan v. Bitting, 103 W. Va. 449, 137 S. E. 
889, 890, 52 A. L. R. 689. 

A qualified right of property which a credi
tor has in or over specific property of his 
debtor, as security for the debt or charge o r  
for performance o f  some act. 6 East 25 ,  n .  

A charge upon property for the payment 
of a debt or duty. Phillips v. Atwell, 76 Fla. 
480, 80 So. 180, 181 ; Hartford Fire Ins. 00. . 

v. Jones, 31 Ariz. 8, 250 P. 248, 251 ; Philip 
Gruner & Bros. Lumber Co. v. Hartshorn
Barber Realty & Building Co . •  171 Mo. App. 
614, 154 S. W. 846, 850. 

A charge imposed upon specific property, by which 
it is made security for the performance of an act. 
Code Civil Proc. Cal. § 1180 ; Civ. Code Cal. § 2872 ; 
Vidal v. South American Securities Co. (C. C. A.) 
276 F. 855, 870. 

A "lien" is not a property in or right to the thing 
itself, but constitutes a charge or security thereon. 
Koenig v. Leppert-Roos Fur Co. ( Mo. App.) 260 S. 
W. 756, 758 ; Steagall-Cheairs Fertilizer Co. v. 
Bethume Mule Co., 181 Ala. 250, 61 So. r74, 275 ; The 
Poznan (C. C. A.) 9 F. ( 2d) 838, 846. 

In a narrow and technical sense, the term signifies 
the right by which a person in possession of per
sonal property holds and detains it against the owu
er in satisfaction of a demand ; but it has a more 
extensive meaning, and in common acceptation is un
derstood and used to denote a legal claim or charge 
on property, either real or personal, for the payment 
of any debt or duty ; every such claim or charge 
remaining a lien on the property, although not in 
the possession of the person to 

'
whom the debt or 

duty is due. Downer v. Brackett, 21 Vt. 602, Fed. 
Cas. No. 4,043. And see Trust v. Pirsson, 1 Hilt. 
(N. Y.) 296 ; In re Byrne (D., C.)  97 F. 764 ; Storm v. 
Waddell, 2 Sandf. Ch. (N. Y. ) 507 ; Stansbury v. 
Patent Cloth Mfg. Co., 5 N. J. Law, 441 ; The Meno
minie (D. C. ) 36 F. 199 ; Mobile B. & L. Ass'n v. 
Robertson, 65 Ala. 382 ; The J. E. RumbelI, 13 S. ct. 
498, 148 U. S. 1, 37 L. Ed. 345. 
- A lien is a charge

' imposed upon specific property, 
whereas ali assignment, unless , in some way quali
fled, is properly ' the transfer of one's ;whole- interest· 
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in an estate, or chattel, or other thIng. Guaranteed 
State Bank of Durant v. D'Yarmett, 67 Oklo 164, 
169 P. 639, 641 ; Millsap v. �parks, 21 Ariz. 317, 188 
P. 135, 136. 

An "estate" in land is the right to the possession 
arid enjoyment of it, while a "lien" on land is the 
right to have it sold or otherwise applied in. satis
faction of a debt. State Bank of Decatur v. Sanders, 
114 Ark. 440, 170 S. W. 86, 89. 

A "claim" is generally a liability in personam, 
but capable of embracing both a personal liability 
and a lien on property, while a lien is a liability in 
rem. Fairbanks, Morse & Co. v. Town of Cape 
Charles, 144 Va. 56, 131 S. E. 437, 439. 

In a broader sense, any of various preferred 
or privileged claims given l )y statute or by 
law. Marshall v. People of State of New 
York, 254 U. S. 380, 41 S. C t. 143, 145, 65 L. 
Ed. 315. 

In the Scotch Law 
The doctrine of lien is known by the name 

of "retention," and that of set-off by the name 
of "compensation" ;  though certain rights of 
retention are also called liens. Ersk. Prin. 
374. 

I n  the Roman or Civil Law 
The peculiar securities which, in the com

mon and maritime law and equity, are termed 
"liens," are embi"aced under the head of 
"mortgage and privilege." 

Classification 
Liens are either particular or general. The 

former is a right to retain a thing for some 
charge or claim growing out of, or connected 
with, the identical thing. A general lien is 
a right to detain a chattel, etc., until payment 
be made, not only of any debt due in respect 
of the particular chattel, but of any balance 
that may be due on general account in the 
same line of business. A general lien, be
ing against the ordinary rule of law, depends 
entirely upon contract, express or implied, 
from the special usage of dealing between the 
parties. Wharton. Crommelin v. Railroad 
Co., 10 Bosw. (N. Y.) 80 ; MeKenzie v. Nevius, 
22 Me. 150, 38 Am. Dec. 291 ; Brooks v. Bryce, 
21 Wend. (N. Y.) 16 ; 3 B. & P. 494. A speoiaZ 
lien is in the nature of a particular lien, be
ing a lien upon particular property ; a lien 
which the holder can enforce only as security 
for the performance of a particular act or ob
ligation and of obligations incidental there
to. Green v. Coast Line R. Co., 97 Ga. 15, 24 
S. E. 814, 33 L. R. A. 806, 54 Am. St. Rep. 379 ; 
Civ. Code Cal. § 2875 ; Marks v. Baum Bldg. 
Co., 73 Okl. 264, 175 P. 818, 822. 

Liens are also either conventional or by 
operation of law. The former is the case 
where the lien, general or particular (Cro. 
Gar. 271 ; 6 Term. 14 ; 2 Kent. (37), is rais
ed by the express agreement and stipulation 
of the parties, in circumstances where the 
law alone would not create a lien from the 
mere relation of the parties or the details of 
their transaction. The latter is the case 
where the law itself, without the stipulation 
of the parties, raises a lien, as an implication 

or legal consequence from the relation of the 
parties or the circumstances of their dealings. 
Liens of this species may arise either under 
the rules of common law or of equity or under 
a statute. In the first case they are called 
"common-law liens ;" in the se<.'ond, "equitable 
liens ;" in the third, "statutory liens." 

Liens are either possessory or charging ; 
the former, where the creditor has the right 
to hold possession of the specific property un
til satisfaction of the debt ; the latter, where 
the debt is a charge upon the specific property 
although it remains in the debtor's posses
sion. 

Other Compound and DesC'riptive Terms 
-Lien creditor. One whose debt or claim is 
secured by a lien on particular property, as 
distinguished from a "general" creditor, who 
has no such security. 

-Lien of a covenant. The commencement of 
a covenant stating the names of the covenant
ors and covenantees, and the · cha,racter of 
the covenant, whether joint or several. Whar
ton. 

-Attorney's l ien. The right of an attorney at 
law to hold or retain in his possession the 
money or property of a client until his proper 
charges have been adjusted and paid. It re
quires no equitable proceeding for its estab
lishment. Sweeley v. Sieman, 123 Iowa, 183, 
98 N. W. 571. Also a lien on funds in court 
payable to the client, or on a judgment or de
cree or award in his favor, recovered through 
the exertions of the attorney, and for the en
forcement of which he must invoke the equi- . 
table aid of the court. Fowler v. Lewis, 36 
W. Va. 112, 14 S. E. 447 ; Jennings v. Bacon, 
84 Iowa, 403, 51 N. W. 15 ; Ackerman v. Ack
ennan, 14 Abb. Prac. (N. Y.) 229 ; Mosley v. 
Norman, 74 Ala. 422 ; Wright v. Wright, 70 
N. Y. 98 ; Sanders v. Seelye, 128 Ill. 631, 21 
N. E. 601 ; Strohecker v. Irvine, 76 Ga. 639, 
2 Am. St. Rep. 62. See Blackburn v. Clarke, 
85 Tenn. 506, 3 S. W. 505 ; Taylor Iron & 
Steel Co. v. Higgins, 66 Hun 626, 20 N. Y. S. 
746. See, also, "Charging lien" and "Retain
ing lien," infra. 

-Charging l ien.  An attorney's lien, for his 
proper compensation, on the fund o r  judg
ment which his client has recovered by means 
of his professional aid and services. Good
rich v. McDonald, 112 N. Y. 157, 19 N. E. 649 ; 
Young v. Renshaw, 102 Mo. App. 173, 76 S. 
'V. 701 ; Ex parte Lehman, 59 Ala. 632 ; 
Kpons v. Beach, 147 Ind. 137, 45 N. E. 601, 
46 N. E. 587 ; In re Wilson (D. C.) 12 F. 239 ; 
Sewing Mach. Co. v. Boutelle, 56 Vt. 576, 48 
Am. Rep. 762 ; In re Craig, N1 App. Div. 218, 
157 N. Y. S. 310, 311 ; Hale v. Tyson, 202 Ala. 
107, 79 So. 499. It is a specific lien covering 
only the services rendered by an attorney in 
the action in which the judgment was ob
tained, whereas a retaining lien is a general 
lien for the balance of the account between 
the attorney and his client, and applies to the 
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property Df the client which may come into 
the attorney's possession in the course of his 
employment. In re Heinsheimer, 159 App. 
Div. 33, 143 N. Y. S. 895, 896. 

-Concurrent liens. Maritime liens are con
current when they are of the same rank, and 
for supplies or materials or services in prep
aration for the same voyage, or if they arise 
on different bDttomry bonds to. different hOold
ers for advances at the same time for the 
same repairs. The J. W·. Tucker (D. C.) 20 F. 
132. 

-Consummate lien. A term which may be 
used to describe the lien of a judgment when 
a mDtion for a new trial has been denied (the 
lien having theretofDre been merely inchoate). 
Sterling v. Parker-Washington Co., 185 Mo. 
App. 192, 170 S. W. 1156, 1.159. 

-Equitable liens are such as exist in equity, 
and of which courts of equity alone take 
cognizance. A lien is neither a jU8 in re nor 
a jus ad rem. It is nDt property in the thing, 
nor does it constitute a right of action for the 
thing. It more properly constitutes a charge 
upon the thing. Equitahle liens most com
monly grDW out of constructive trusts. Story, 
Eq. JUl'. § 1215 ; International Realty Asso
ciates v. McAdoo, 87 Fla. 1, 9'9 So. 117, 120 ; 
.Jones v. Carpenter, 90 Fla. 407, 100 So.. 127, 
129, 43 · A. L. R. 1409 ; Milam v. Milam, 138 
Tenn. 686, 200 S. W. 826, 82;7 ; Aldrich v. R. J. 
Ederer Co., . 302 Ill. 391, 134 N. E. 726, 728. 
An equitable lien is a right, not recognized at 
law, to have a fund or specifie property, Dr 
the proceeds Df its sale, applied in full or in 
part to the payment of a particular debt or 
class of debts. Burdon Cent. Sugar Refining 
Co. v. Ferris Sugar Mfg. Co. (C. C.) 78 }j'. 421 ; 
The MenDminie (D. O.) 36 F. 199 ; }j"allon v. 
Worthington, 13 ColO'. 559, 22 P. 960, 6 L. R. 
A. 708, 16 Am. St. Rep. 231 ; In re Lesser (D. 
C.) 100 F. 436 ; Olatworthy v. Ferguson, 72 
Colo. 259, 210 P. 693, 694 ; Greil Bros. 00. v. 
Oity of Montgomery, 182 Ala. 291, 62 SO'. 692, 
695, Ann. Cas. 1915D, 738 ; FOoster v. Framp
ton-Foster Lumber 00., 96 W. Va. 325, 123 S. 
E. 50, 52. It is simply a right to proceed in 
an equitable action against the subject-mat
ter of the lien and have it sold or sequestered 
and its proceeds or rents and profits' applied 
to the demand of the Oowner Oof the lien. Op
penheimer v. Szulerecki, 297 Ill. 81, 130 N. E. 
325, 328, 28 A. L. R. 1439. Every express 
executory agreement in writing, whereby the 
contracting party ' sufficiently indicates an in
tention to make SDme particular prDperty, real 
01' personal, or fund therein identified, a se
curity for a debt Dr other Dbligation, or where
by the party promises to convey, assign, or 
trans.fer the property as security, creates an 
equitable lien upon the property so indicated, 
which is enforCeable against the property. 
Knott v. Mfg. Co., 30 W. Va. 790, 5 S. E. 266 ; 
Geddes v. Reeves Coal & DDck CD. (0. C. A.) 
20 F.(2d) 48, 50, 54 A:. l:J. R. 282 ; .  Root Mfg. 

1116 

Co. v. JohnsDn (0. O. A.) 219 F. 397, 406. 
The equitable lien differs essentially from a 
common-law lien, in that in the equitable lien, 
possession remains with the debtor who holds 
the proprietary interest. Jones v. Carpenter, 
90 Fla. 40.7, 106 So. 127, 129, 43 A. L. R. 1409 ; 
Klaustermeyer v. Cleveland Trust CD., 89 
Ohio St. 142, 105 N. E. 278, 280. 

-First l ien. One which takes priority or 
precedence over all other charges or in
cumbrances upon the same piece of property, 
and which must be satisfied before such oth
er charges are entitled to participate in the 
proceeds of its sale. 

-I nchoate lien. The lien Df a judgment, from 
the day of its entry, subject to be defeated 
by its vacation, becoming a consummate lien 
if the motion for a new trial is thereafter 
overruled ; such lien then relating back to the 
original entry of the judgment. Sterling v. 
Parker-Washington 00., 185 Mo. App. 192, 170 
S. "W. 1156, 1159. 

-Prior l ien. This term commonly denotes a 
first or superior lien, and not one necessarily 
antecedent in time. Titus v. United States 
Smelting, Refining & Mining Exploration Co. 
(D. O.) 231 F. 205, 210. 

. 

-Retain ing l ien.  The lien which an attorney 
has upon all his client's papers, deeds, vouch
ers, etc., which remain in his possession, en
titling him to retain them until slatisfaction 
of his claims for professional services. In re 
Wilson (D. O.) 12 F. 239 ; In re Lexington 
Ave., 30 App. Div. 602, 52 N. Y. S. 203 ; In re 
Oraig, 171 App. Div. 218, 157 N. Y. S. 310, 311 ; 
Prichard v. Fulmer, 22 N. M. 134, 159 P. 39, 
40, 2 A. L. R. 474 ; Hale v. Tyson, 202 Ala. 
107, 79 So. 4909. It is a general lien. Roxana 
PetrOleum 00. v. Rice, 109 Okl. 161, 235 P. 
502, 50.7. 

-Second l ien. One which takes rank im
mediately after a first lien on the same prop
erty and is next entitled to satisfaction out 
of the proceeds. 

-Secret l ien. A lien reserved by the vendor of 
chattels, who has delivered them to. the ven
dee, to secure the payment of the price, which 
is concealed from all third persons. 

As to' the particular kinds of liens described 
as "Bailee's," "Judgment," ":Maritime," "Me
chanics'," "Municipal," and "Vendors' " liens, 
see those titles. 

LI ENOR. The person having or owning a 
lien ; one who has a right of lien upon prop
erty Df another. 

LI EU. Fr. Place ; room. It is Dnly used with 
"in : " in lieu, instead Df. Enc. Lond. 

L I EU CONUS. L. Fr. In old pleading. A 
known place ; a place well known and gen
erally taken notice of by those who dwell 
about it, as a castle, a manor, etc. Whishaw ; 
1 Ld. Raym. 259. 
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L I EU LANDS. A term used to indicate pub
lic lands within the indemnity limits granted 
in lieu of those lost within place limits. See 
Weyerhaeuser v. Hoyt, 31 S. Ct. 300, 219 U. S. 
380, 55 L. Ed. 258. 

L I EUTENANCY, COMM ISS ION O F. See 
Commission of Array. 

LI EUTENANT. I .  A deputy ; substitute ; 
an officer who supplies the place of another ; 
one acting by vicarious authority. Etymologi
cally, one who holds the post or office of an
other, in the place and stead of the latter. 

2. The word is used in composition as part 
of the title of several civil and military of
ficers, who . are subordinate to others, and 
especially where the duties and powers of the 
higher officer may, in certain COl1tingencies, 
devolve upon the lower ; as, lieutenant gov
ernort ,lieutenant colonel, etc. See infra. 

3. In the army, a lieutenant is a commis
sioned officer, ranking next below a captain. 
In the United States navy, he iSi an officer 
whose rank is intermediate between that of 
an ensign and that of a lieutenant com
mander. In the British navy, his rank is 
next below that of a commander. 

LI EUTENANT COLON EL. An officer of the 
army whose rank is above that of a major and 
below that of a colonel. 

LIFE 

of inheritance. Williams v. Ratcliff, 42 Miss. 
154 ; Civ. Code Ga. 1895, § 3087 ' (Civ. Code 
1910, § 3663). 

. '  

-Life in being. A phrase used in the com
mon-law and statutory rules against per
petuities, meaning the remaining duration of 
the life of a person who is in existence at the 
time when the deed or will takes effect. See 
McArthur v. Scott, 5 K Ct. 652, 113 U. S. 
340, 28 L. Ed. 1015. 

-Life insurance. See Insurance. 

-Life-interest. A claim or i'nterest, not 
amounting to ownership, and limited by a 
term of life, either that of the person in whom 
the right is vested or that of another. 

-Life-land, or Life-hold. Land held on a 
lease for lives. 

-Life of a writ. The period during which a 
writ (execution, etc.) remains effective and 
can lawfully be served or le,ied, terminating 
with the day on which, by law or by its own 
terms, it is to be returned into court. 

-Life peerage. Letters patent, conferring the 
dignity of baron for life only, do not enable 
the grantee to sit and vote in the house of 
lords, not even with the usual writ o,f sum
mons to the house. Wharton. 

LI EUTENANT COMMAND ER. A commis- -Life pol icy. A poliey of life 'insurance ;  a 

sioned officer of the United States navy, whose policy of insurance upon the life of an in

rank is above that of lieutenant and below dividual. 

that of commander. 

LI EUTENANT GENERAL. An offieer in the 
army, whose rank is above that of major gen
eral and .below that of "general of the army." 
In the United States, this rank is not perma
nent, being u.sually created for special persons 
or in times of war. 

LI EUTENANT GOVERN OR. In -English 
law. A deputy-governor, acting as the chief 
civil officer of one of several colonies under a 
governor general. Webster. In American 
law. An officer of a state, sometimes charged 
with special duties, but chiefly important as 
the deputy or' substitute of the governor, act
ing in the place of the governor upon the lat
ter's death, resignation, or disability. 

LI FE. That state of animals and plants or of 
an organized being, in which its natural func
tions and motions are performed, or in Which 
its organs are capable of performing their 
functions. Webster. 

The sum of the forces by which death is 
resisted. Bicha t. 

-Life-ann uity. An engagement to pay an in
come yearly during the life of some person ; 
also the sum thus promised. 

-Life-rent. In Scotch law. An estate for 
life ; a right to the use and enjoyment of an 
estate or thing for one's life, but without de
struction of its substance. They are either 
legal, such as terce and curtesy, (q. v.,) or 
()onve.ntional, i. e. , created by act of the par
ties. Conventional life-rents are either sim
ple, where the owner of an estate grants a 
life-interest to another, or by re3ervatwn, 
where the owner, in conveying away the fee, 
reserves a life-estate to himself. 

-Life-renter. In Scotch law. A tenant for 
life without waste. Bell. 

-Life tables. Statistical tables exhibiting the 
probable proportion of persons who will live 
to reach different ages. Cent. Dict. 

Such tables are used for many purposes, 
such as the computation of the present value 
of annuities, dower rights, etc. ; and for the 
computation of damages resulting from in
juries which destroy the earning capacity of 
a person, or those resulting from the death 
of a person to those who are dependent upon 
him. 

-Life tenant. One who holds an estate in 
lands for the period of his own life or that of 
another certain person. 

-Life-estate. An estate whose duration is -Natural l ife. The period of a person's 
limited to the life of the party holding it, or existence considered as continuing until 
of some other person ; a freehold estate, not terminated by physical dissolution or death 
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occurring in the course of nature ; used in 
contradistinction to that juristic and artificial 
conception o.f life as an aggregate of legal 
rights or the possession of a legal personality, 
which could be terminated by "civil death," 
that is, that extinction of personality which 
resulted from entering a monastery or being 
attainted of treason or felony. See People 
v". Wright, 89 Mich. 70, 50 N. W. 792. 

LI FT. To raise ; to take up. To "lift" a 
promissory note is to discharge its obligation 
by paying its amount or substituting another 
evidence of debt. To " lift the bar" of the 
statute of limitations, or of an estoppel, is  
to remove the obstruction which it interpo.ses, 
by some sufficient act or acknowledgment. 

LI GA. In o.ld European law. A league or 
confederation. Spelman. 

LI GAN, LAGAN. Goods cast into the sea tied 
to a buoy, SQ that they may be found again 
by the owners, are so denominated. When 
goods are cast into the sea in storms or ship
wrecks, and remain there, without coming to 
land, they are distinguished by the barbarous 
names of "jetsam," "flotsam," and "ligan." 
5 qoke, 108 ; Harg. State Tr. 48 ; 1 Bl. Comm. 
292. 

LI GARE. To tie or bind. Bract. fol. 369b. 
To enter into a league or treaty. Spelman. 

L I GEA. In old English law. A liege-woman ; 
a female subject. Reg. Orig. 312b. 

L I GEANCE. Allegiance ; the faithful obedi
ence of a subject to his sovereign, of a citi
zen to his government. Also, derivatively, the 
territory of a state or sovereignty. 

Ll GEANTIA. Lat. Ligeance ; allegiance. 

Ligeantia est quasi legis essentia ; est vinculum 
fidei. Co. Litt. 129. Allegiance is, as i t  were, 
the essence of law ; it is the chain of faith. 

Ligeantia natur-alis nul l is claustr-is coercetur, 
nullis meti<;. refrrena.tur, nu l l is finibus premitur-. 
7 Coke, 10. Natural allegiance is restrained 
by no. barriers, reined by no bounds, com
pressed by no limits. 

LI G EAS. In old records. A liege. 

L I G HT. A window, or opening in the wall 
for. the admission of light. Also a privilege 
or easement to have light admitted into one's 
building by the openings made for that pur
pose, without o.bstruction or obscuration hy 
the walls of adjacent or neighboring struc
tur,es. 

LIGHT-HO U SE. A structure, usually in the 
form of a tower, containing signal-lights for 
the guidance of vessels at night, at danger
ous points of a coast, shoals, etc. They are 
usually erected by government, and subject 
to governmental regulatloil. ' 
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L I GHT-HO USE BOARD. A commission au
thorized by congress, consisting of two officers 
of the navy, two officers of the corps of en
gineers of the army, and two civilians, to
gether with an officer of the navy and an offi
cer of engineers of the army as secretaries, 
attached to the office of the secretary of the 
treasury, at Washington, and charged with 
superintending the construction and manage
ment of light-houses, light-ships, and other 
maritime signals for protection of commerce. 
Abbott. 

L I GHT-SH I P, L I GHT-VESSEL. A vessel 
serving the purpose of a light-house, usually 
at a place where the latter could not well be 
built. 

L I GHTER. A ·  small vessel used in loading 
and unloading ships and steamers. The 
Mamie (D. C.) 5 Fed. 818 ; Reed v. Ingham, 
26 Eng. Law & Eq. 167. 

L I GHTERAGE. The business of transferring 
merchandise to ap.d from vessels by means 
of lighters ;  also the compensation or price 
demanded for such service. Western Transp. 
Co. v. Hawley, 1 Daly (N. Y.) 327. 

LI GHTERMAN. The master or owner of a 
lighter. ·He is liable as a common carrier. 

L I  GHTS. I .  Windows ; openings in the wall 
of a house for the admission of light. 

2. Signal-lamps on bDard a vessel or at 
particular points on the coast, required by 
the navigation laws to be displayed at night. 

LI G I US. A person bound to another by a 
solemn tie or engagement. Now used to ex
press the relation of a subject to his sover
eign. 

Ligna et Japides sub "armorum" appellatione 
non continentur. Sticks and stones are not 
contained under the name of "arms." Bract. 
fo1. 144b. 

L 1 GNAG I UM.  A right of cutting fuel in 
woods ; also a tribute or payment due for the 
same. .Jacob. 

L I G NAM I NA. Timber fit for bUilding. Du 
Fresne. 

L I G ULA. In old English law. A copy, ex
emplification, or transcript of a court roll or 
deed. Cowell. 

L I M  B. A member of the human body. In 
the phrase "life and limb," the latter term 
appears to denote bodily integrity in general ; 
but in the definition of "mayhem" it refers 
only to those members or parts of the body 
which may be useful to a man in fighting. 
1 Bl. Comm. 130. 

L I M ENARCHA. In Roman la.w. An om
eel' who had charge of a harbor or port. Dig. 
50, 4, 18, 10 ; Cod. 7, 16, 38. 
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LI M IT, 'V. To mark out ; to define ; to fix 
the extent of. Thus, to limit an estate means 
to mark out or to define the period of its dura
tion, and the words employed in deeds for this 
purpose are thence termed "words 01: limita
tion," and the act itself is termed "limiting. the 
estate." Brown. 

L I M  I T. n. A bound : a restraint ; a circum
scription ; a boundary. Casler v. Connecti
cut Mut. L. Ins. Co., 22 N. Y. 429. 

L I M I TAT I ON. Restriction or circumspec
tion ; settling an estate or property ; a cer
tain time allowed by a statute for litigation. 

I n  Estates 
A limitation, whether made by the express 

words . of the party or existing in intendment 
of law, circumscribes the continuance of time 
for which the property is to be enjoyed, and 
by posi ti ve and certain terms, or by refer
ence to some event which possibly may hap
pen, marks the period at which the time of 
enjoyment shall end. Prest. Estates, . 25. 
And see Brattle Square Church v. Grant, 3 
Gray (Mass.) 147, 63 Am. Dec. 725 ; Smith v. 
Smith, 23 Wis. 181, 99 Am. Dec. 153 ; Hosel
ton v. Hoselton, 166 Mo. 182, 6G S. W. 1005 ; 
Stearns v. Godfre�, 16 Me. 160. 

I n  General 
-Conditional l imitation. A condition followed 
by a limitation over to a third person in case 
the condition be not fulfilled or there be a 
breach of it. Stearns v. Godfrey, 16 Me. 158 ; 
Church v. Grant, 3 Gray (Mass.) 151, 63 Am. 
Dec. 725 ; Smith v. Smith, 23 Wis. 176, 99 
Am. Dec. 153 ; Community of Priests of St. 
Basil v. Byrne (Tex.Com.App.) 255 S.W. 601, 
603 ; Hess v. Kernen Bros. , 149 N. W. 847, 851, 
169 Iowa 646 ; McWilliams v. Havely, 283 S. 
W. 103, 105, 214 Ky. 320 ; McCutcheon Real
ty Corporation v. Kilb, 222 N. Y. S. 241, 243, 
129 Misc. 637 ; Norman S. Riesenfeld, Inc., v 
R. 'V. Realty Co., In�., 217 N. Y. S. 306, 311, 
127 Misc. 630 ; Lonas v. Silver, 195 N. Y. S. 
214, 215, 201 App. Div. 383 ; Daggett v. Ft. 
Worth (Tex. Civ. App.) 177 s. W. 222, 225 ; 
Yarbrough v. Yarbrough, 209 S. W. 36, 38, 151 
Tenn. 221 ; Stewart v. Blain (Tex. Civ. App.) 
159 s. W. 928, 930 ; Board of Education of Bor
ough of West Paterson v. Brophy, 106 A. 32, 
34, 90 N. J. Eq. 57. A conditional limitation 
is where an estate is so expressly defined and 
limited by tbe words of its creation that it 
cannot endure for any longer time than till 
the contingency happens upon wbich tbe es
tate is to fail. 1 Stepb. Comm. 309. Between 
conditional limitations and estates depending 
on conditions subsequent there is this differ
ence: that in the former the estate deter-
mines as soon as the contingency happens ; 

-Collateral limitation. ' One which gives an in
terest in , an estate for a specified period, 'but 
makes the right of enjoyment to depend on 
some collateral . event, as an estate to A, till 
B. shall go to Rome. Templeman v. Gibbs, 
86 Tex. 358, 24 S. W. 792 ; 4 Kent, Comm. 128. 

-Co'ntingent limitation. When a remainder in 
fee is limited upon any estate which would 
by the common law be adjudged a fee tail, 
such a remainder is valid as a contingent lim
itation upon a fee, and vests in possession on 
the death of the first taker without issue liv
ing at the time of his death. Rev. Codes N. 
D. 1899, § 3328 (Comp. Laws 1913, § 5307). 

-Lim itation in law. A limitation in law, or 
an estate limited, is an estate to be holden 
only during the cOlltinuance of the condition 
under which it was granted, upon the deter
mination of which the estate vests immecli
ately in him in expectancy. 2 BI. Comm. 155. 

-Limitation of actions. The restriction by 
statute of the right of action to certain peri
ods of time, after the accruing of the cause 
of action, beyond which, except in certain 
specified cases, it will not be allowed. Also 
the period of time so limited by law for the 
bringing of a,ctions. See Keyser v. Lowell. 
117 Fed. 404, 54 C. C. A. 574 ; Battle v. Shiv
ers, 39 Ga. 409 ; Baker v. Kelley, 11 Minn. 
493 (Gil. 358) ; Riddelsbarger v. Hartford F. 
Ins. Co., 7 Wall. 390, 19 L. Ed. 257. 

-Lim itation of assize. In old practi{'e. A cer
tain time prescribed by statute, within which 
a man was required to alle,ge himself or his 
ancestor to have been seised of lands sued for 
by a writ of assize. Cowell. 

-Limitation of estate. The restriction or cir
cumscription of an estate, in the conveyance 
by which it is granted, in respect to the in
terest of the grantee or its duration ; the 
specific curtailment or confinement of an es
tate, by the terms of the grant, so that it can
not endure beyond a certain period or a des
ignated contingency. 

-Limitation over. This term includes any es
tate in the same' property created or contem
plated by the conveyance-, to be enjoyed aft('r 
the first estate granted expires or is exhaust
ed. Thus, in a gift to A. for life, with re
mainder to the heirs of his body, the remain
der is a "limitation over" to such heirs. 
Ewing v. Shropshire, 80 Ga. 374, 7 S. E. 554. 

-Special l im itation.  A qualification serving 
to  mark out the bounds of an estate, so as  to 
determine it ipso facto in a given event, .'with
out action, entry, or claim, before it would, 
or might, otherwise expire by force of, or ac
cording to, the general limitation. Hender
son v. Hunter, 59 Pa. 340. 

but in the latter it endures until the grantot -Statute of l im itations. A statute prescrihing 
or his heirs take advantage of the breach. Id. limitations. to the right M action on certain 
310. described causes of action ; that is, declaring 
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that no suit shall be maintained on such caus
es of action unless brought within a .specified 
period after the right accrued. Statutes of 
limitation are statutes of repose. Philadel
phia, B. & W. R. Co. v. Quaker City Flour 
Mills Co., 127 A. 845, 846, 282 Pa. 362, and 
are such legisl�tive enactments as prescribe 
the periods within which actions may be 
brought upon certain claims or within which 
certain rights may be enforced, People v. 
Kings County Development Co., 191 P. 1004, 
1005, 48 Cal. App. 72. In criminal cases, how
ever, a statute of limitation is an act of grace, 
a surrendering by sovereign of its right to 
prosecute. People v. Ross, 156 N. E. 303, 304, 
325 Ill. 417. 

-Title by l im itation. A prescriptive title ; one 
w:Qich is indefeasible because of the expira
tion of the time prescribed by the statute of 
limitations for the bringing of actions to test 
or defeat it. See Dalton v. Rentaria, 2 Ariz. 
275, 15 Pac. 37. 

-Wo,rds of I im it1!tion. In a conveyance or 
will, words which have the effect of marking 
the duration of an estate are termed "words 
of limitation." Thus, in a grant to A. and 
his heirs, the words "and his heirs" are words 
of limitation, because they show that A. is to 
take an estate in fee-simple and do not give 
his heirs anything. Fearne, Rem. 78. And 
see Ball v. Payne, 6 Rand. (Va.) 75 ; Summit 
v. Yount, 109 Ind. 506, 9 N. E. 582. 

L I M I TED. Restricted ; bounded ; prescrib
ed. Confined within positive bounds ; re
stricted in duration, extent, or scope. 

L I M ITED ADM I N I STRAT I ON.  An adminis
tration of a temporary character, granted for 
a particular period, or for a special or particu
lar purpose. Bolthouse. 

L I M ITED OWN E R. A tenant for life, in tail, 
or by the curtesy, or other person not having 
a fee-simple in his absolute disposition. 

As to limited "Company," "Divorce," "E,x
ecutor," "Fee," "Jurisdiction," "Liability," 
and "Partnership," ¥ee those titles. 
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Measures 
A line is a lineal measure, containing the 

one-twelfth part of an inch. 

I n  Estates 
The boundary or line of division between 

two estates. 
I n  General 

-Building line. A line established by munici
pal authority, to secure uniformity of appear
ance in the streets of the city, drawn at a cer
tain uniform distance from the curb or from 
the edge of the sidewalk, and parallel thereto, 
upon which the fronts of all buildings on that 
street must be placed, or beyond which they 
are not allowed to project. See Tear v. Free
body, 4 C. B. (N. S.) 263. 

-Collateral l ine'. A line of descent connect
ing persons who are not directly related to 
each other as ascendants or descendants, but 
whose relationship consists in common de
scent from the same ancestor. 

-Direct l ine. A line of descent traced 
through those persons only who are related 
to each other directly as ascendants or de
scendants. 

-Line of credit. A margin or fixed limit of 
credit, granted by a bank or merchant to a 
customer, to the full extent of which the lat
ter may avail himself in his dealings with the 
former, but which he must not exceed ; usu
ally intended to cover a series of transactions. 
in which case, when the customer's line of 
credit is nearly or quite exhausted, he is ex
pected to reduce his indebtedness by payments 
before drawing upon it further. See Isador 
Bush Wine Co. v. Wolff, 48 La. Ann. 918, 19 
So. 765 ; Schneider-Davis Co: v. Hart, 23 Tex. 
Civ. App. 529; 57 S. W. 903. 

-Line of duty. In military law and usage, an 
act is said to be done, or an injury sustained, 
"in the line of duty," when done or suffered in 
the performance or discharge of a duty in
cumbent upon the individual in his character 
as a member of the military or naval forces. 
See Rhodes V. U. S., 79 F. 743, 25 C. C. A. 186. 

-Lines and corne'rs. In surveying and convey-
L I M O G I A. Enamel. Du Cange. ancing. Boundary lines and their terminating 

points, where an angle is formed by the next 
L l NARI U M. In old Jlnglish law. A flax -plat, boundary line. 
where flax is grown. Du Cange. 

-Maternal l ine. A line of descent or relation
L I NC O LN'S I NN. An inn of court. See Inns ship between two persons which is traced 
of Court. through the mother of the younger. 

LI NE� 
I n  Descents 

The order or series of persons who have de
scended one from the other or all from a 
common ancestor, considered as placed in a 
line of succession in the order of their birth, 
the line showing �e cOJinection of all the 
blood-relatives. 

-Paternal line. A similar line of descent trac
ed through the father. 

LI N EA. Lat. A line ; line of descent. See 
Line. 

LI N EA OBLI QUA. In the civil law. The 
oblique line. More commonly termed "linea 
trartsversaUa." 
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L I N EA R ECTA. The direct line ; the verti
eal line. In computing degrees of kindred and 
the succession to estates, this term denotes the 
direct line of aseendants and descendants. 
Where a person springs from another immedi
ately, or mediately through a third person, 
they are said to be in the direct line, (Unea 
recta,) and are called "ascendants" and "de
scendants." Mackeld. Rom. Law, § 129. 

Linea recta est inde,x sui et obliqu i ;  lex e'st 
l inea recti. Co. Litt. 158. A right line is a 
test of itself, and of an oblique ; law is a line 
()f right. 

Linea recta semper prrefertu'r transve'rsali. The 
right line is always preferred to the collateral. 
Co. Litt. 10 ; Broom, Max. 529. 

' 

L I N EA T RANSVERSALI S. A collateral, 
transverse, or oblique line. Where two per
sons are descended from a third, they are call
ed "collaterals," and are said to' be related in 
the eollateral line, (Unea trans'V€'rsa or obli
qua.) 

LIQUIDATION 

L I QUERE. Lat. In the civil law. To be 
clear, evident, or satisfactory. When a jude:c 
was in doubt how to decide a case, he repre
sented to the prretor, under oath, sibi noOn 
Ziquere, (that it was not clear to him,) and 
was thereupon discharged. Calvin. 

LIQUET. It is clear or apparent ; it appears. 
Satis liquet, it sufficiently appears. 1 Strange, 
412. 

L I QU I DATE. To adjust or settle an indebt
edness ; to determine an amount to be paid ; 
to clear up an account and ascertain the bal
ance ; to fix the amount required to satisfy 
a judgment. Midgett v. Watson, 29 N. C. 145 ; 
Martin v. Kirk, 2 Humph. (Tenn.) 531 ; Peuri
foy v. First Nat. Bank, 141 S. C. 370, 139 S. E. 
793, 797 ; Gibson v. American Ry. Express 
Co., 195 Iowa, 1126, 193 N. W. 274, 278 ; 
Browne v. Hammett, 133 S. C. 446, 131 S. E. 
612, 614. 

To clear away ; to lessen ; to pay. "To Uq
uidate a balance means to pay it." Fleckner 
v. Bank of U. S., 8 Wheat. 338, 362, 5 L. Ed. 
631. 

L I N EAGE. Race ; progeny ; family, ascend- L I Q U I DATED. Ascertained ; determined ; 
ing or descending. Lockett v. Lockett, 94 fixed ; settled ; made clear or manifest. 
Ky. 289, 22 S. W. 224. Cleared away ; paid ; discharged. Canda v. 

'L I N EAL. That which comes in a line ; espe
cially a direct line, as from father to son. 
Collateral relationship is not ealled "lineal," 
though the expression "collateral line," is not 
unusual. 

Canda, 92 N. J. Eq. 423, 112 A. 727, 728, 13 
A. L. R. 1029 ; Wright v. Barnard (D. C.) 248 
F. 756, 769 ; Norwich Pharmacal Co. v. Bar
ret, 205 App. Div. 749, 200 N. Y. S. 298, 300 ; 
State Bank of Stratford v. Young, 159 Iowa, 
375, 140 N. W. 376, 380 ; Wm. Cameron Co. v. 

That kl'nd of Santikos (Tex. Civ. App.) 195 s. 'V. 984, 986 ; L I N EAL CO NSANGU I N I TY. Sinclair Refining Co. v. Unadilla Motor & Sup--consanguinity which SUbsists between persons ply Co., 126 Misc. 292, 213 N. Y. S. 81, 83. of whom one is descended in a direct line 
from the other ; as between a particular per
son and hIs father, grandfather, great-grand
father, and so upward, in the direct ascending 
line ; or between the same person and his son, 
grandson, great-grandson, and so downwards 
in the direct descending line. 2 BI. Comm. 203 ; 
Willis Coal & Min. Co. v. Grizzell, 198 Ill. 313, 
65 N. E. 74. 

L I N EAL D ESCENT. See Descent. 

L I N EAL H E I R. One who inherits in a line 
either ascending or descending from the com
mon source, as distinguished from a collateral 
heir. Rocky Mountain ]fuel Co. v. Kovaics, 
26 Colo. App. 554, 144 P. 863, 865. 

L I N EAL WARRANTY. A warranty by an an
cestor from whom the title did or might have 
come to the heir. 2 BI. Comm. 301 ; Rawle, 
'Cov. 30. 

L I N ES AND CORN ERS. In doeM and; sur
veys. Boundary-lines and their angles with 
each other. Nolin v. Parmer, 21 Ala. 66. 

L I N  1(. A unit in a connected series ; anything 
which serves to connect or bind together the 
things which precede and follow it. Thus, we 
speak of a "link in the chain of title." 
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L I QU I DATED ACCOUNT. An aecount 
whereof the amount is certain and fixed, ei
ther by the act and agreement of the parties 
or by operation of law ; a sum which cannot 
be changed by the proof ; it is so much or 
nothing ; but the term does not necessarily re
fer to a writing. Nisbet v. Lawson, 1 Ga. 287. 

L I QU I DATED DAMAGES. See Damages. 

L I Q U I DATED D E BT. A debt is liquidated 
when it is certain. what is due and how much 
is due. Roberts v. Prior, 20 Ga. 56,2. 

L I QU I DATED D EMAN D .  A demand is a liq
uidated one if the amount of it has been as
certained-settled-by the agreement of the 
parties to it, or otherwise. Mitchell v. Addi
son, 20 Ga. 53. 

L I QU I DAT I NG PARTN ER. The partner who 
upon the dissolution or insolvency of the firm, 
is appointed to settle its accounts, collect as
sets, adjust claims, and pay debts. Garretson ' 
v. Brown, 40 A. 300, 185 Pa. 447. 

L IQU I DAT I ON.  The act or process of set
tling or making clear, fixed, and determinate 
that which before was uncertain or unaseer
tained. 
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As applied to a company, (or sometimes to 
the affairs of an individual,) liquidation is 
used in a broad sense as equivalent to "wind
ing up ;" that is, the comprehensive process of 
settling accounts, ascertaining and adjusting 
debts, collecting assets, and paying off claims. 

L I Q U I DATOR. A person appointed to carry 
out the winding up of a company. 

Officia,l Liqu id'ator 
In English law. A person appointed by 

the judge in chancery, in whose court a joint
stock company is being wound up to bring 
and defend suits and actions in the name of 
the company, and generally to do all things 
necessary for winding up the affairs of the 
company, and distributing its assets. 3 Steph. 
Comm. 24. 

LI QUO R. This term, when used in statutes 
forbidding the sale of liquors, refers only to 
spirituous or intoxicating liquors. Brass v. 
State, 45 Fla. 1, 34 So. 307 ; State v. Brittain, 
89 N. C. 576 ; People v. Crilley, 20 Barb. (N. 
Y.) 248. See Alcoholic Liquors ; Intoxicating 
Liquor ; Spirituous Liquor. 

L I QUOR D EALER. One who carries on the 
business of selling intoxicating liquors, ei
ther at wholesale or retail and irrespective of 
whether the liquor sold is produced or manu
factured by himself or by others ; but there 
must be more than a single sale. See Timm v. 
Harrison, 109 Ill. 601 ; U. S. v. Allen (D. C.) 
38 F. 738 ; Fincannon v. State, 93 Ga. 418, 21 
S. E. 53 ; State v. Dow, 21 Vt. 484 ; Mansfield 
v. State, 17 Tex. App. 472. 

L I QUOR-SH OP. A house where spirituous 
liquors are kept and sold. Woos�r v. State, 6 
Baxt. (Tenn.) 534. 

LI QUOR TAX CERT I F I CATE. Under the 
excise laws of New York a certificate of pay
ment of the tax imposed upon the business of 
liquor-selling, entitling the holder to carry on 
that business, and differing from the ordinary 
form of license in that it does not confer a 
mere personal privilege but creates a species 
of property which is transferable by the own
er. See In re Lyman, 160 N. Y. 96, 54 N. E. 
577 ; In re Cullinan, 82 App. Div. 445, 81 N. Y. 
S. 567. 
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-Lis mota. A controversy moved or begun. 
By this term is meant a dispute which has 
arisen upon a point or question which after
wards forms the issue upon which legal pro
ceedings are instituted. Westfelt v. Adams, 
131 N. C. 379, 42 S. E. 823. After such con
troversy has arisen, (P08t litem motam,) it is 
held, declarations as to pedigree, made by 
members of the family since deceased, are not 
admissible. See 4 Camp. 417 ; 6 Car. & P. 
560. 

-Lis pendens. A suit pending ; that legal 
process, in a suit regarding land, which 
amounts to legal notice to all the world that 
there is a dispute as to the title. In equity 
the filing of the bill and serving a subpama 
creates a U8 pendC1t8, except when statutes re
quire some record. Stirn. Law Gloss. See 
Boyd v. Emmons, 103 Ky. 393, 45 S. W. 364 ; 
Tinsley v. Rice, 105 Ga. 285, 31 S. E. 174 ; 
Bowen v. Kirkland, 17 Tex. Civ. App. 346, 44 
S. W. 189 ; Hines v. Duncan, 79 Ala. 117, 58 
Am.' Rep. 580 ; Intermediary Finance Corpo
ration v. McKay, 93 Fla. 101, 111 So. 531, 532 ; 
Hodgens v. Columbia Trust Co., 171 N. Y. S. 
235, 240, 103 Misc. 415 ; De Pass v. Chitty, 90 
Fla. 77, 105 So. U8, 149 ; Troll v. City of St. 
Louis, 257 Mo. 626, 168 S. W. 167, 177 ; Heck
mann v. Detlaff, 283 Ill. 505, 119 N. E. 639, 
640 ; Cook v. Hendricks, 146 Ga. 63, 90 S. E. 
383, 384. In the civil law. A suit pending. A 
suit was not said to be pending before that 
stage of it called "liti8 conte8tat·io," (q. v.) 
Mackeld. Rom. Law, § 219 ; Calvin. 

-Notice of lis pend.ens. A notice filed for the 
purpose of warning all persons that the title 
to certain property is in litigation, and that, 
if they purchase the defendant's claim to the 
same, they are in danger of being bound by an 
adverse judgment. See Empire Land & Canal 
Co. v. Engley, 18 Colo. 388, 33 P. 153. 

LIST. A docket or calendar of causes ready 
for trial or argument, or of motions ready 
for hearing. 

LISTED. Included in a list ; put on a list, 
particularly on a list of taxable persons or 
property. 

L I STERS. This word is used in some of the 
states to designate the persons appointed to 
make lists of taxables. See Rev. St. Vt. 538. 

LI RA. The name of an Italian coin, of the LITE PEN DENTE. Lat. Pending the suit. 
value of about eighteen cents. Fleta, lib. 2, c. 54, §. 23. 

L I S. Lat. A controversy or dispute ; a suit 
or action at law. 

-Lis alibi pendens. A suit pending elsewhere. 
The fact that proceedings are pending be
tween a plaintiff and defendant in one court 
in respect to a given matter is frequently a 
ground for preventing the plaintiff from tak; 
ing proceedings 1n_ another court against the 
same defendant for the same object and aris
ing out of the same cause of action . .  Sweet. 

LITEM DENUNCIARE. Lat. In the civil 
law. To cast the burden of a suit upon an
other ; particularly used with reference to a 
purchaser of property who, being sued in re
spect to it by a third person, gives notice to 
his vendor and demands his aid in its defense. 
See Maekeld. Rom. Law, § 403. 

LI TEM SUAM F ACERE. Lat. To make a 
suit his own. Where a judeaJ, from partiality 
or enmity, evidently favored either of the 

BL.LA.W DICT. (3D ED�j 
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parties, he was said Utem suam facere. Cal
vin. 

L I TERA. Lat. A letter. The letter of a law, 
as di�tinguished from its spirit. See Letter. 

LITERA P I SANA. The Pisan l�tter. A term 
applied to the old character in which the 
copy of the Pandects formerly kept at Pisa, 
in Italy, was written. Spelman. 

LlTERJE. Letters. A term applied in old 
English law to various instruments in writ
ing, public and private. 

LlTEBJE D I M ISSO RIJE. Dimissory letters, 
(q. v.). 

LlTERJE H UMAN I ORES. A term including 
Greek, Latin, general philology, logic, moral 
philosophy, metaphysics ; the name of the 
principal course of study in the University of 
Oxford. Wharton. 

L I TERJE MORTUJE. Dead letters ; fulfilling 
words of a statute. Lord Bacon observes that 
"there are in every statute certain ' words 
which are as veins, where the life and blood 
of the statute cometh, and where all doubts 
do arise, and the rest are ZUerre morture, ful
filling words." Bac. St. Uses, (Works, iv. 
189.) 

LlTERJE PATENTES. Letters patent ; liter
ally, open letters. 

Literre patentes regis non erunt vacure . •  1 
BuIst. 6. The king's letters patent shall not 
be void. 

LlTERJE PROCU RATO R I JE. In old English 
law. L-etters procuratory ; letters of procura
tion ; letters of attorney. Era ct. fols. 40, 43. 

LITERJE RECOGN I T I O N  IS. In maritime 
law. A bill of lading. Jac. Sea Laws, 172. 

Literre scriptre manent. Written-- words last. 

LITERJE S I G I LLATJE. In old English law. 
Sealed letters. The return of a sheriff was 
so called. Fleta, lib. 2, c. 64, § 19. 

LITERAL. According to language ; follow
ing expression in words. A literal construc
tion of a document adheres closely to its 
words, without making differences for extrin
sic circumstances ; a literal performance of 
a condition is one which complies exactly with 
its terms. 

LITERAL CONTRACT. In Roman law. A 
species of written contract, in which the for
mal act by which an oIbligation was superin
duced on the convention was an entry of the 
sum. due, where it should be specifically as
certained, on the debit side of a ledger. 
Maine, Anc. Law, 320. A contract, the whole 
of the evidence of which is reduced to writ
ing, and binds the party who subscribed it, 
although he has received no consideration. 
Lec. El. Dr. Rom. § 887. 

LITERIS OBLIGATIO 

L ITERAL PROOF. In the civil law. Writ
ten evidence. 

LITERARY. Pertaining to polite learning; ; 
connected with the study or use of books and 
writings. 

The word "literary," having no legal signification, 
Is to be taken in its ordinary and usual meaning. 
We speak of literary persons as learned, erudite ; 
of literary property, as the productions of ripe 
scholars, or, at least, of professional writers ; of 
literary institutions, as those where the positive 
sciences are taught, or persons eminent for learning 
associate, for purposes connected with their pro
fessions. This we think the popular meaning of the 
word ; and that it would not be properly used as 
descriptive of a school for the instruction of youth. 
Indianapolis v. McLean, 8 Ind. 332. 

L ITERARY COM POSI T I ON .  In copyright 
law. An original result of mental produc
tion, developed in a series of written or print
ed words, arranged for an intelligent purpose, 
in an orderly succession of expressive combi
nations . .  Keene v. Wheatley, 14 Fed. Cas. 
192 ; WoolS'ey v. Judd, 4 Duel' (N. Y.) 396. 

LITERA RY PROPE.A:TY. May be described 
as the right which entitles an author and his 
assigns to all the use and profit of his composi
tion, to which no independent right is, through 
any act or omission on his or their part, 
vested in another person. 9 Amer. Law Reg. 
44. And see Keene v. Wheatley, 14 Fed. Cas. 
192 ; Palmer v. De Witt, 32 N. Y. Super. Ct. 
552,. A distinction is to be taken between 
"literary property" (which is the natural, 
common-law right which a person has in the 
form of written expression to which he has, 
by labor and skill, reduced his thoughts) and 
"copyright," (which is a statutory monopoly. 
above and beyond natural property, conferred 
upon an author to encourage and reward a 
dedication of his literary property to the pub
lic.) Abbott. 

LI TERATE. In English ecclesiastical law. 
One who qualifies himself for holy orders by 
presenting himself as a person accomplished 
in classical learning, etc., not as a graduate 
of Oxford, Cambridge, etc. 

LITERATU RA. "Ad literat'ltram ponere" 
means to put children to school. This liberty 
was anciently denied to those parents who 
were servile tenants, without the lord's con
sent. The prohibition against the education 
of sons arose from the fear that the son, be
ing bred to letters, might enter into holy or
ders, and so stop or divert the services which 
he might otherwise do as heir to his father. 
Paroch. Antiq. 401. 

LlTER I S  OBLI GAT I O'. In Roman law. The 
contract of nomen, which was constituted by 
writing, (8ariptura.) It was of two kinds, 
viz. : (1) A re in per8onam, when a transac
tion was transferred from the daybook (ad
ver8aria) into the ledger (codex) in the form 
of a debt under the name or heading of the 



LITIGANT 

purchaser or debtor, (nomen ;) and (2) a per-. 
. '1ona in personam, where a debt already stand
ing under one nomen or heading was trans
ferred in the usual course of novaHo from 
that nomen to another and substituted nomen. 
By reason of this transferring, these obliga
tions were called "nomina t1·anscriptia." No 
mO'lley was, in fact, paid to constitute the con
tract. If ever money was paid, then the no
men was arcarium, (i. e., a real contract, re 
contractus,) and not a nomen pToprium. 
Brown. 

L I T I GANT. A party to a l;:twsuit ; one engag
ed in litigation ; usually spoken of active par
ties, not of nominal ones. 

LlT I GARE. Lat. To litigate ; to carry on a 
suit, (litem agere,) either as plaintiff or de
fendant ; to claim or dispute by action ; to test 
or try the validity of a claim by action. 

LIT I GATE. To dispute or contend in form of 
law ; to carry on a suit. 

' 

L I T I GAT I ON. A judicial controversy. A 
contest in a court of justice, for the purpose 
of enforcing a right. 

LIT I G I OSITY. In Scotch law. The pendency 
of a suit ; it is a tacit legal prohibition of 
alienation, to the disappointment of an action, 
or of diligence, the direct object of which is 
to obtain possession, or to acquire the prop-, 
erty of, a particular subject. The effect , of 
it is analogous to that of inhibition. Bell. 

L I T I G I OSO. Span. Litigious ; the subject 
of litigation ; a term applied to property 
which is the subject of dispute in a pending 
suit. White v. Gay, 1 Tex. 3SS. 

LIT I G I OUS. That which is the subject of a 
suit or action ; that which ' is contested in a 
court of justice. In another sense, "litigious" 
signifies fond of litigation ; prone to engage 
in suits. 

L I T I G IOUS C H U RCH.  In ecclesiastical law, 
a church is said to be litigious where two 
presentations are offered to the bishop upon 
the same avoidance. Jenk. Cent. 11. 

L I T I G I OUS R I G HT. In the civil law. A 
right which cannot be exercised without un
dergoing a lawsuit. Civil Code La. art. 3556, 
par. IS. 

L I T I S  IEST I MAT I O. Lat. The measure of 
damages. 

L I T I S  CONrESTAT I O. Lat. 

I n The Civil and Canon Law 
Contestation of suit ; the process of contest

ing a suit by the opposing statements of the 
respective parties ; the process of coming to 
an issue ; the attainment of an issue ; the issue 
itself. 
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I n  The Practice of The Ecclesiastical Courts 
The general answer made by the defendant, 

in which he denies the matter charged against 
him in the libel. Hallifax, Civil Law, b. 3, c. 
11, no. 9. 

I n Admiralty Practice 
The general issue. 2 Browne, Civil & Adm. 

Law, 35S, and note. 

LIT IS  DENUNCIAT I O. Lat. In the civil 
law. The process by which a purchaser of 
property, who is sued for its possession or re
covery by a third person, falls back upon his 
vendor's covenant of warranty, by giving the 
la tter notice of the action and demanding his 
aid in defending it. See Mackeld. Rom. Law, 
§ 403; 

LIT IS  DO M I N I UM. Lat. In the civil law. 
Ownership, control, or direction of a suit. A 
fiction 'of law by which the employment of an 
attorney or proctor (procurator) in a suit was 
authorized or justified, he being supposed to 
become, by the appOintment of his principal 
(dominus) or client, the dominus Utis. Hein
ecc. Elem. lib. 4, tit. 10, §§ 1246, 1247. 

Litis nomen omnem actionem significat, sive in 
rem,  sive in personam sit. Co. Litt. 292. A 
lawsuit signifies every action, whether it be 
in rem or in personam. 

L l T I SPENDENCE. An obsolete term for the 
time during which a lawsuit is going on. 

L lf ISPENDENC IA. In Spanish law. Litis
pendency. The condition of a suit pending in 
a court of justice. 

LITRE. Fr. A me.asure of capacity in the 
metric system, being a cubic decimetre, equal 
to 61.0.22 cubic inches, or 2.113 American 
pints, or 1.76 English pints. Webster. 

LI TTO RAL. Belonging to the shore, as of 
seas and great lakes. Webster. Correspond
ing to riparian proprietors on a stream or 
small pond are littoral proprietors on a sea or 
lake. But "riparian" is also used coextensive
ly with "littoral." Commonwealth v. Alger, 
7 Cush. (Mass.) 94. See Boston v. Lecraw, 17 
How. 426, 15 L. Ed. 11S. 

LITURA. Lat. In the civil law. An obliter
ation or blot in a will or other instrument. 
Dig. 2S, 4, 1, 1. 

L ITUS. 
I n  Old European Law 

A kind of servant ; one who surrendered 
himself into another's power. Spelman. 

I n The Civil L.aw 
The bank of a stream or shore of the sea ; 

the coast. 

Litus 'est quousque maxi m  us fluctus a mari per-
venit. The shore is where the highest wave 
from the sea has reached. Dig. 50, 16, 96. 
Ang. Tide-Water!:!, 67. 



1125 

L I TUS MARIS. The sea-shore. "It is cer
tain that that which the sea overflows, either 
at high spring tides or at extraordinary tides, 
comes not, as to this purpose, under the de
nomination of 'litus maris,' and consequently 
the king's title is not of that large extent, but 
only to land that is usually overflowed at or
dinary tides. That, therefore, I call the 
'8hore' that is between the common high-wa
ter and low-water mark, and no more." Hale 
de Jure Mar� c. 4. 

LlVE-STOCI< I NSURANCE. See Insurance. 

LIVE STO RAGE. As applied to storage of 
automobiles in garages, "dead storage" is 
where cars not in use are deposited or put 
away, sometimes for the season, and "live 
storage" is the storage of cars in active daily 
use. - Hogan v. O'Brien, 123 Misc. 865, 206 N. 
Y. S. 831, 832. 

L I V E LODE. Maintenance ; support. 

LIVERY. I .  In English law. Delivery of 
possession of their lands to the king's ten
ants in capite or tenants by knight's service. 

2. A writ which may be sued out by a ward 
in chivalry, on reaching his majority, to ob
tain delivery of the possession of his lands 
out of the hands of the guardian. 2 Bl. Comm. 
68. 

3. A particular dress or garb appropriate 
or peculiar to certain persons, as the mem
bers of a guild, or, more particularly, the 
servants of a nobleman or gentleman. 

4. The privilege of a particular guild or 
company of persons, the members thereof be
ing called "livery-men." 

5. A contract of hiring of work-beasts, par
ticularly horses, to the use of the hirer. It 
is seldom used alone in this sense, but appears 
in the compound, "livery-stable."-

LI VERY I N  CH IVALRV. In feudal law. 
The delivery of the lands of a ward in chival
ry out of the guardian's hands, upon the heir's 
attaining the requisite age,-twenty-one for 
males, sixteen for females. 2 Bl. Comm. 68. 

LI VERY OFF I C E. An office appointed for 
the delivery of lands. 

LIVERY OF SEISI N. The appropriate cere
mony, at common law, for transferring the 
corporal possession of lands or tenements by 
a grantor to his grantee. It was livery itn, 
deed where the parties went together upon 
the land, and there a twig, clod, key , or other 
symbol was delivered in the name of the 
whole. Livery in law was where the same 
ceremony was performed, not upon the land 
itself, but in sight of it. 2 Bl. Comm. 315, 316 ; 
Micheau v. Crawford, 8 N. J. Law, 108 ; 
Northern Pac. R. Co. v. Cannon (C. C.) 46 F. 
232. 

LlVER,Y STA B LE. A place where horses are 
groomed, fed, and hired, and where vehicles 
are let. Williams v. Garignes, 3()1 La. Ann. 

LOAN 

1095 ; Grimes v. State, 82 Tex. Or. R. 312, 
200 S. W. 378, 379. 

LIVERY STABLE KEEPER. One whose 
business it is to keep horses for hire or to 
let, or to keep, feed, or board horses for 
others. Kittanning Borough v. Montgomery, 
5 Pa. Super. 198. 

LIVERYMAN. A member of some company 
in the city of London ; also called a "free
man." 

LlVR,E TOU R:N OIS. A coin used in France 
before the Revolution. It is to be computed 
in the ad 'Valorem duty on goods, etc., at 
eighteen and a half cents. Act Cong, March 
2, 1798, § 61 ; 1 Story, Laws, 629. 

LLOYD'S. An association in the city of Lon
don, originally for the transaction of marine 
insurance, the members of which underwrite 
one another's policies. See Durbrow v. Ep
pens, 65 N. J. Law, 10, 46 A. 585. 

LLOYD'S BON DS. The name of a class of 
evidences of debt, used in England ; ibeing ac
knowledgments, by a borrowing company 
made under its seal, of a debt incurred and 
actually due by the company to a contractor 
or other person for work done, goods supplied, 
or otherwise, as the case may be, with a cove
nant for payment of the principal and interest 
a1:1 a futUre time. Brown. 

LOAD-LI NE. The depth to which a ship will 
sink in salt water when loaded. 

Every British ship must be marked on each side 
amidships with a load-line indicating the 'maximum 
load-line in salt water, to which it is lawful to load 
the ship. Sailing ships under eighty tons, fishing 
ships, ahd pleasure yachts, also ships employed ex
clusively in trading in any river or inland· water 
wholly or partly in any British possession, and tugs 

. and passenger steamers plying in smooth water or 
in excursion limits are excepted. This mark is call
ed Plimsoll's Mark or Line, from Samuel PlimsolI, 
by whose efforts the passage of an act of parliament 
to p revent overloading was procured. The law ap
plies to foreIgn ships while withIn any port of the 
United Kingdom, other than such as come into any 
such port to which they are not bound and for 
any purpose other than embarking or landing pas
sengers or taking in or discharging cargo or taking 
in bunker coal. There must also be a mark on 
each side amidships indicating the position of each 
deck above water. 

LOAD-MANAGE. The pay to loadsmen ; that 
is, persons who sail or row before ships, in 
barks or small vessels, with instruments for 
towing the ship and directing her course, in 
order that she may escape the dangers i.n her 
way, J?oth. Des Avaries, no. 137. 

LOAN. A bailment without reward ; consist
ing of the delivery of an article by the own
er to another person, to be used by the lat
ter gratuitously, and returned either in specie 
or in kind. A sum of money confided to an
other. Ramsey v. Whitbeck, 81 Ill. App. 210 : 
Nichols v. Fearson, 7 Pet. 109, 8 L. Ed. 6:!3 ; 
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Rodman v. Munson, 13 Barb. (N. Y.) 75 ; 
Booth v. Terrell, 16 Ga. 25 ; Payne v. Gardi
ner, 29 N. Y. 167. 

A loan of money is a contract by which 
one delivers a sum of money to another, and 
the latter agrees to return at a future time a 
sum equivalent to that which he borrowed. 
Civ. Code Cal. § 1912 ; In re Grand Union Go. 
(0. C. A.) 219 F. 353, 356. 

LOAN ASSOCI ATI ON. 
Loan Association. 

See Building and 

LOAN C ERTI F I CATES. Certificates issued 
by a clearing-house to the associated banks to 
the amount of seventy-five per cent. of the 
value of the collaterals deposited by the bor
rowing "banks with the loan committee of the 
clearing-house. Anderson. 

LOAN, FOR CONSUMPT I ON.  The loan for 
consumption is an agreement by which one 
person delivers to another a certain quantity 
of things which are consumed by the use, 
under the obligation, by the borrower, to re
turn to him as much of the same kind and 
quality. Civ. -Code La. art. 2910. Loans are 
of two kinds,-for consumption or for use. 
A loan for consumption is where the article 
is not to be returned in specie, but in kind. ' 
This is a sale, and not a bailment. Code Ga. 
1882, § 2125· (Civ. Code 1910, § 3516). 

LOAN FOR EXCHANGE. A loan for ex
change is a contract by which one delivers 
personal property to another, and the latter 
agrees to return to- the lender a similar thing 
at a futbre time, without reward for its use. 
Oiy. Code Cal. § 1902. 

LOAN FOR USE. The loan for use is an 
agreement by which a person delivers a thing 
to another, to use it according to its natural 
destination, or according to the agreement, 
under the obligation on the part of the bor
rower, to return it after he shall have done 
using it. Oiv. Oode La. art. 2893. A loan for 
use is a contract by which one gives to an
other the temporary possession and use of 
personal property, and the latter agrees to 
return the same thing to him at a future 
time, without reward for its use. Civ. Code 
Cal. § 1884. A loan for use is the gratuitous 
grant of an article to another for use, to 
be returned in specie, and may be either for a 
certain time or indefinitely, and at the will of 
the grantor. Code Ga. 1882, § 2126 (Civ. Code 
1910, § 3517). Loan for use (called "commo
datum" in the civil law) differs from a loan 
for consumption, (called "mutuum" in the 
civil law,) in this : that the commodatum must 
be specifically returned ; the mutuum is to be 
returned in kind. In the case of a com41W
datum, the property in the thing remains in 
the lender ; in a mutuum, the property pass
es to the borrower. Bouvier. 

LOAN, G RATU I TO US, (or COIM MODATE.) 
A class of bailment which is called "comma-
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datum" in the Roman law, and is denominat
ed by Sir William Jones a "loan for use," 
(pret-d-usage,) to distinguish it from "mu
tuu,m," a loan for consumption. It is the 
gratuitous lending of an article to the borrow
er for his own use. Wharton. 

LOAN, SOCI ETI ES.. In English law. A kind 
of club formed for the purpose of advancing 
money on loan to the industrial classes. 

LOBBY I NG. "Lobbying" is defined to be any 
personal solicitation of a member of a leg
islative body during a session thereof, by 
private interview, or letter or message, or 
other means and appliances not addressed 
solely to the judgment, to favor or oppose, or 
to vote for or against, any bill, resolution, 
report, or claim pending, or to be introduced 
by either branch thereof, by any person who 
misrepresents the nature of his interest in 
the matter to such member, or who is em
ployed for a consideration by a person or cor
poration interested in the passage or defeat 
of such bill, resolution, report, or claim, for 
the purpose of procuring the passage or de
feat thereof. But this does not include such 
services as drafting petitions, bills, or reso
lutions, attending to the taking of testimony, 
collecting facts, preparing arguments and me
morials, and submitting them orally or in 
writing to a committee or member of the leg
islature, and other services of like character, 
intended to reach the reason of legislators. 
Code Ga. 1882, § 4486. And see Colusa Coun
ty v. Welch, 122 Cal. 428, 55 P. 248 ; Trist 
v. Child, 21 'Vall. 448, 22 L. Ed. 623 ; Dun
ham v. Hastings Pavement Co., 56 App. Div. 
244, 67 N. Y. S. 632 ; Houlton v. Nichol, 93 
'Wis. 393, 67 N. W. 715, 33 L. R. A. 166, 57 
Am. SIt. Rep. 928 ; Galveston County v. Gre
sham (Tex. Clv. App.) 220 S. W. 560, 563 ; 
Graves & Houtchens v. Diamond Hill Inde
pendent School Dist. (Tex. Civ. App.) 243 S. 
W. 638, 639. 

LOBBYI ST. One who makes it a business 
to procure the passage of bills pending before 
a legislative body. 

One "who makes it a business to 'see' mem
bers and procure, by persuasion, importunity, 
or the use of inducements, the passing of 
bills, public as well as private, which involve 
gain to the promoters." 1 Bryce, Am. Com. 
156. 

L'obl igation sans cause, ou sur une  fausse cause, 
ou sur cause i l l ioite, ne peut avoi .. auoun eftet. 
An obligation without consideration, or upon 
a false consideration, (which fails,) or upon 
unlawful consideration, cannot have any ef
fect. Code Civil, 3, 4 ;  Chit. Oont. (llth 
Am. Ed.) 25, note. 

LOCAL. Relating to place, expressive of 
place ; belonging or confined to a particular 
place. Distinguished from "general," "per
sonal," and " transitory." 
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LOCAL ACT OF PARLIAM ENT. An act 
which has for its · object the interest of some 
particular locality, as the formation of a road, 
the alteration of the course of a river, the 
formation of a public market in a particular 
district, etc. Brown. 

LOOATIO OPEltIS FAOIENDI 

"Law," "Statute," "Taxes," and "Venue," see 
those titles. 

LOCALI TY. In Scotch law. This name is 
given to a life-rent created in marriage con
tracts in favor 'of the wife, instead of leav
ing her to her legal life-rent of tierce. 1 Bell, 
O'Omm. 55. LOCAL ASSESSM ENT. A charge in the na

ture of tax, levied to pay the whole or part 
of the cost of local improvements, and as- LOCARE. To let for hire ; to deliver or bail a 
sessed upon the various parcels of property thing for a certain reward or compensation. 

specially benefited thereby. Gould v. Balti-
'Bract. fol. 62. 

more, 59 Md. 380. LOCA R I UM. In old European law. The 

LOCAL CHATTEL. A thing is local that is price of letting ; money paid for the hire of a 

fixed to the freehold. Kitchin, 18(). thing ; rent. Spelman. 

LOCAL COURTS. C'Ourts whose jurisdiction 
is limited to a particular territory or district. 
The expression often signifies the courts of 
the state, in opposition to the United States 
courts. People v. Porter, 90 N. Y. 75 ; Geraty 
v. Reid, 78 N. Y. 67. 

LOCAL FRE I GHT . Freight shipped from ei
ther terminus of a railroad to a way station; 
or vice versa, or from one way station to an
other ; that is, over a part of the road only. 
Mobile & M. R. 00. v. Steiner, 61 Ala. 579. 

LOCAL FREI GHT THA I N. A, train that 
stops at any siding where there is freight to 
load and unload, as differentiwted from one 
,"vhich takes and leaves freight only at certain 
stops, and generally called a "through train." 
Arizona Eastern R. 00. v. State, 29 Ariz. 446, 
242 P. 870, 871. 

LOCAL I N FLUE.NCE. As a statutory ground 
for the removal of a cause from a state court 
to a federal court, this means influence en
joyed and wielded by the plaintiff, as a resi
dent of the place where the suit is brought, 
in consequence of his wealth, prominence, po
litical importance, business or social relations, 
or otherwise, such as might affect the minds 
'Of the court or jury and prevent the defend
ant from winning the case, even though the 
merits should be with him. See Neale v. Fos
ter (C. C.) 31 F. 53. 

LOCAL OPT I ON.  A privilege accorded by 
the legislature of a state to the several coun
ties or other districts of the state to deter
mine, each for itself, by popular vote, wheth
er or not licenses should be issued for the 
sale of intoxicating liquors within such dis
tricts. See Wilson v. State, 35 Ark. 4:ffi ; 
State v. Brown, 19 Fla. 598. 

LOCA L  PREJ UDI CE. The "prejudice or lo
cal influence" which will war:rant the removal 
of a cause from a state court to a federal court 
may be either prejudice and .influence existing 
against the party seeking such removal or ex
isting in favor of his adversary. Neale v. 
Foster (0. C.) 31 F. 53. 

As to local "Action," "Agent," "Allegiance," 
"Custom," "Government," "Improvement," 

LOCATA I R E. In French law. A lessee, ten
ant, or renter. 

LOCATAR I US. Lat. A depositee. 

LOCATE. To ascertain and fix the position 
of something, the place of which was before 
uncertain or not manifest ; as to locate the 
calls in a deed. 

To decide upon the place or direction to 
be occupied by something not yet in being ; 
as to locate a road. 

LOCAT I O. Lat. In the civil law. Letting 
for hire. The term is also used by text
writers upon the law of bailment at common 
law. Hanes v. Shapiro & Smith, 84 S. E. 
33, 35, 168 N. C. 24. In Scotch law it is trans
lated "location." Bell. 

LOCATI O-CON DUCT I O. In the civil law. A 
compound word used to denote the contra�t 
of bailment for hire, expressing the action of 
both parties, viz. , a letting by the one and a 
hiring by the other. 2 Kent, Oomm. 586, note ; 
Story, Bailm. § 368 ; Ooggs v. Bernard, 2 Ld. 
Raym. 913. 
LOCAT I O  CUSTOD I )E. A letting to keep ; 
a bailment or deposit of goods for hire. Story, 
BaHm. § 442. According to the classification 
of bailments at civil law, a "locatio custodi::e" 
is the hiring of care and services to be be
stowed on the thing' delivered. ' Hanes v. Sha
piro & Smith, 84 S. E. 33, 35, 168 N. O. 24. 

LOCAT I O  OPERIS. In the civil law. The 
contract of hiring work, i. e., . labor and serv
ices. It is a contract by which one of the 
parties gives a certain work to be performed 
by the other, who binds himself to do it for 
the price agreed between them, which he who 
gives the work to be done promises to P'RY to 
the other for doing it. Poth. Louage, no. 392 ; 
Zell v. Dunkle, 156 Pa. 353, 27 Atl. 38. 

LOCAT I O  O PERIS  FAC·I END I .  A letting 
out of work to be done ; a bailment of a thing 
for the purpose of having some work and la
bor or care and pains bestowed on it for a 
pecuniary recompense. 2 Kent, Com. 586, 
588 ; Story, Bailm. §§ 370, 421, 422 ; Hanes v. 
Shapiro & Smith, 84 S. E. 33, 35, 168 N. O. 24. 
:Metal Package Corporation of New York v. 
Osborn, 125 A. 752, 754, 145 Md. 371. 
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LOCAT I O  OPER I S  MERC I U M  VEH ENDA· 
RUM. A letting of work to be done in the 
carrying of goods ; a contract of bailment by 
which goods are delivered to a person to car
ry for hire. 2 Kent, Comm. 597 ; Story, Bailm. 
§§ 370, 457 ; Hanes v. Shapiro & Smith, 84. S. 
E. 33, 35, 168 N. C. 24. 

LOCAT I O  REI .  A letting of a thing to hire. 
2 Kent, Comm. 586. The bailment or letting 
of a thing to be used by the bailee for a com
pensation to be paid by him. Story, Bailm. § 
370 ; Hanes v. Shapiro & Smith, 84 S. E. 33, 
35, 168 N. C. 24. 

LOCATI ON. 

In  American Land Law 

whereas "locative calls" are those which serve to 
fix boundaries. Cates v. Reynolds. 143 Tenn. 667. 
228 S. W. 695, 696. 

LOCATO R. 

I n the Civil and Scotch Law 
A letter ; one who lets ; he who, being 

the owner of a thing, lets it out to another 
for hire or compensation. . Coggs v. Bernard, 
2 Ld. Raym. 913. 

I n  American Land Law 
One who locates land, or intends or is en

titled to locate. See Location. 

LOCATUM. A hiring. See Bailment. 

of a 
LOCI<-UP HO U SE. A place used tempo-

The designation of the boundaries rarily as a prison. 
particular piece of land, either upon record or 
on the land itself. Mosby v. Carland, 1 Bibb LOCKMAN. An officer in the- Isle of Man, to 
(Ky.) 84. execute the orders of the governor, much like 

The finding and marking out the bounds our under-sheriff. Wharton. 
of a particular tract of land, upon the land 
itself, in conformity to a certain description LO CMAN. Fr. In French marine law. A 
contained in an entry, grant, map, etc. ; such 
description consisting in what are termed "lo
cative calls." Cunningham v. Browning, 1 
Blann (Md.) 329. 

I n  Min ing Law 
The act of appropriating a "mining claim" 

(parcel of land containing precious metal in 
its soil or rock) according to certain establish
ed rules. It usually consists in placing on 
the ground, in a conspicuous position, a notice 
setting forth the name of the locator, the fact 
that it is thus taken or located, with the req
uisite description of the extent and bounda
ries of the parcel. St. Louis Smelting, etc., 
Co. v. Kemp, 104 U. S. 649, 26 L. Ed. 875 ; 
Smith v. Union Oil Co., 135 P. 966, 968,· 166 
Cal. 217 ; Producers' Oil Co. v. Hanszen, 61 
So. 754, 759, 132 La. 691 ; U. S. v. Sherman 
(C. C. A.) 288 F. 497, 498 ; Cole v. Ralph, 40 
S. Ct. 321, 326, 252 U. S. 286, 64 L. Ed. 567. 

In a secondary sense, the mining claim cov
ered by a single act of appropriation or loca
tion. Id. 

I n Scotch Law 
A contract by which the temporary use of 

a subject, or the work or service of a person, 
is given for an ascertained hire. 1 Bell, 
Comm. 255. 

LOCAT IVE CALLS·. In a deed, patent, or 
other instrument containing a description of 
land, locative calls are specific calls, descrip
tions, or marks of location, referring to land
marks, physical objects, or other points by 
which the land can be exactly located and 
identified. 

In harmonizing conflicting calls in a deed or 
survey of public lands, courts will ascertain which 
calls are locative and which are merely directory, 
and conform the lines to the locative calls ; "direc
tory calls" being those which merely direct the 

neighborhood where the different · �alls may be found, 

local pilot whose business was to assist the 
pilot of the vessel in guiding her course into 
a harbor, or through a river or channel. 
Martin v. Farnsworth, 33 N. Y. Super. Ct. 260. 

LOCO PARENT IS. See In Loco Parentis. 

LOCOCESS I ON.  The act of giving place. 

LOC U LUS. In old records. A coffin ; a 
purse. 

LOCUM TEN ENS. Lat. Holding the place. 
A deputy, substitute, lieutenant, or represent
ative. 

LOCU PLES. Lat. In the civil law. Able 
to respond in an action ; good for the amount 
wbich the plaintiff might recover. Dig. 50, 
16, 234, 1. 

LOCUS. Lat. A place ; the place where a 
thing is done. 

LOCUS CONTRACTUS. The place of a con
tract ; the place where a contract is made. 

Locus contractus regit aotum. The place of 
the contract governs the act. 2 Kent. 458 ; 
L. R. 1 Q. B. 119 ; Scudder v. Union Nat. 
Bank, 91 U. S. 406, 23 L. Ed. 245. See Lex 
Loci. I 

LOC US CR I M I N IS. The locality of a crime ; 
the place where a crime was committed. 

LOCUS DELICT I .  The place of the offense ; 
the place where an offense was committed. 
2 Kent, Comm. · 109. 

LOCUS I N  QUO. The place in whicb. The 
place in which the cause of action arose, or 
where anything is alleged, in pleadings, to 
have been done. The phrase is most frequent
ly used in actions of trespass quare clau8um 
freg.it. 
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LOCUS PART ITU S. In old English law. A 
place divided. A division made between two 
towns or counties to make out in which the 
land or place in question lies. Fleta, lib. 4, c. 
15, § 1 ;  Cowell. 

LOCUS PCEN ITENTI IE. A place for repent
ance ; an QPPQrtunity fQr changing one's 
mind ; a chance to' withdraw frQm a CQntem
plated bargain Qr CQntract befQre it result� in 
a 

. 
definite contractual liability. AlsO' used 

Qf a chance affO'rded to' a persQn, by the cir
cumstances, Qf relinquishing the intentiQn 
which he has fQrmed to' cO'mmit a crime, be
fQre the perpetratiQn thereQf. 

Locus pro solutione reditus aut pecun ire secun
dum  conctitionem dim issionis aut obligationis elst 
stricte observandus. 4 CO'ke, 73. The place 
fQr the payment Qf rent or mQney, accQrding 
to' the cQnditiQn O'f a lease Qr bQnd, is to' be 
strictly Qbserved. 

LOCUS PUBLICUS. In the civil law. A pub
lic place. Dig. 43, 8, 1 ;  Id. 43, 8, 2, 3. 

LOCUS REG I T  ACTUM. In private intern a
tiQnal law. The rule that, when a legal trans
actiQn cQmplies with the fQrmalities required 
by the law of the cO'untry where it is dQne, 
it is also valid in the cO'untry where it is 
to' be given effect, althO'ugh by the law Qf that 
cO'untry Qther fQrmalities are required. 8 
Sav. Syst. § 381 ; Westl. Priv. Int. Law, 159. 

LOCUS REI S I TIE. The place where a thing 
is situated. In proceedings in rem, Qr the real 
actiQns O'f the civil law, the proper forum is 
the locus rei sitre. The Jerusalem, 2 Gall. 
191, 197, Fed. Cas. NO'. 7,293. 

LOG ROLLlNG 

Utah Apex Mining Co. (C. ' C. A.) 277 F. 41, 
45 ; Myers v. Lloyd, 4 Alaska, 263, 265 ; Duf
field v. San Francisco Chemical Co. (0. O. A.) 
205 F. 480, 483 ; Alameda Mining CO'. v. Suc
cess Mining CQ., 161 P. 862, 865, 29 IdahO', 
618. 

LOD EMAN, or LOADSMAN. The pilot CQn
ducts the ship up the river or intO' port ; but 
the lO'adsman is he that . undertakes to' bring 
a ship through the haven, after being brO'ught 
thither by the pilot, to' the quay or place of 
discharge. Jacob. 

LOD EMANAGE. The hire O'f a pilO't fQr con
ducting a vessel from O'ne place to' another. 
Cowell. 

LO DG ER. One whO' occupies hired apart
ments in another's house ; a tenant Qf part of 
anO'ther's hQuse. Smith v. Dorchester Hotel 
CO'., 259 P. 1085, 1086, 145 Wash. 344 ; Dewar 
v. Minneapolis Lodge, No. 44, B. P. O. E., 192 
N. W. 358, 359, 155 Minn. 98, 32 A. L. R. 1012 ; 
Fox v. Windemere Hotel Apartment Co., 157 
P. 820, 821, 30 Cal. App. 162. 

A tenant, with the right of exclusive pO'S
session of a part of a house, the landlord, by 
himself or an agent, retaining general dO'min
ion over the house

' 
itself. Wansey v. Per

kins, 7 Man. & G. 155 ; Pullman Palace Car 
CO'. v. Lowe, 28 Neb. 239, 44 N. W. 226, 6 
L. R. A. 809, 26 Am. St. Rep. 32'5, ; Metzger 
v. Schnabel, 23 Misc. 698, 52 N. Y. Supp. 105 ; 
PQllO'ck v. Landis, 36 Iowa, 652. 

LODG I NGS. HabitatiO'n in another's house ; 
apartments in another's house, furnished or 
unfurnished, occupied fO'r habitation ; the oc
cupier being termed a "lodger." 

LOCUS S I G I LL I .  The place Qf the seal ; the LO DS ET V ENTES. In O'ld French and Ca
place occupied by the seal O'f written instru- nadian law. A fine payable by a roturier O'n 
ments. Usually abbreviated to' " L. S." every change of Qwnership O'f his land ; a mu

LOCUS STAN D I .  A place Qf standing ; 
standing in cO'urt. A right of appearance in a 
CQurt Qf justice, or before a legislative body, 
Qn a given questiO'n. 

LOD E. This term, as used in the legislatiO'n 
Qf congress, is applicable to any zone O'r belt 
O'f mineralized rock lying within boundaries 
clearly separating it from the neighbO'ring 
rock. It includes all deposits Qf mineral mat
ter found thrO'ugh a mineralized zO'ne or belt 
cO'ming frO'm the same sO'urce, impressed with 
the same fO'l'IIlS, and appearing to have been 
created by the same processes. Eureka Con
sol. Min. CO'. v. Richmond Min. Co. , 4 Sawy. 
312, 8 Fed. Cas. 823. And see Duggan v. Da
vey, 4 Dak. 110, 26 N. 'w. 887 ; Stevens v. 
Williams, 23 Fed. Oas. 42 ; MO'ntana Cent. Ry. 
Co. v. MigeO'n (C. C.) 6S Fed. 813 ; ,  Meyden
bauer v. Stevens (D. C.) 78 Fed. 790 ; IrO'n 
Silver Min. Co. v. Cheeseman, 116 U. S. 529, 6 
Sup. Ct. 481, 29 L. Ed. 712 ; U. S. v. IrO'n 
Silver Min. CO'., 128 U. S. 673, 9 Sup. Ct. 195, 
32 L. Ed. 571 ; Utah CO'nsol. Mining Co. v. 

tatiQn or alienation fine. Steph. Lect. 351. 

LOG-BOOI(. A ship's journal. It contains 
a minute account O'f the ship's course, with a 
short history of every occurrence during the 
voyage. 1 Marsh. Ins. 312. 

The part O'f the log-book relating to trans
actiO'ns in the harbor is termed the "harbO'r 
log ;" that relating to' what happens at sea, 
the "sea log." Young, Naut. Dict. 

Official Log.Book 
A log-book in a certain fO'rm, and contain

ing certain specified entries required by 17 
& 18 Vict. c. 104, §§ 280-282, to' be kept by all 
British merchant ships, except

' 
thO'se_ exclu

sively engaged in the coasting trade. 

LOG- ROLL I NG. A mischievO'us legislative 
practice, of embracing in one bill several dis
tinct matters, nO'ne O'f which, perhaps, could 
singly O'btain the assent of the legislature, 
and then procuring its passage by a combina
tiO'n of the minorities in favO'r of each of the 
measures intO' a majO'rity that will adopt them 
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all. 'Valker v. Griffith, 60 Ala. 369 ; Com. v. and thirteenth centuries, were established as 
Barnet, 199 Pa. 161, 48 Atl. 976, 55 L. R. A. merchants and bankers "in the principal cities 
882 ; O'Leary v. Cook County, 28 Ill. 534 ; or Europe. 
st. Louis v. Tiefel, 42 Mo. 590. 

LONDRES. L. Fr. London. Yearb. P. 1 Edw. 
LOGAT I NG.  An unlawful game mentioned II. p. 4. 
in St. 33 Hen. V·III. c. 9. 

LOG IA. A small house, lodge, or cottage. 
Mon. Angl. tom. 1, p. 400. 

I • 

LOG I C. The science of reasoning, or of the 
operations of the understanding which are 
subservient to the estimation of evidence. 
The term includes both the process itself of 
proceeding from known truths to unknown, 
and all other intellectual operations, in so far 
as auxiliary to this. 

LOG I U M. In old records. A lodge, hovel, or 
outhouse. 

LOGOG RAPH US. In Roman law. A public 
clerk, registe:r, or book-�per ; one who 
wrote or kept books of accounts. Dig. 50, 4, 
HI, 10 ; Cod. 10, 69. 

LOGS. Stems or trunks of trees cut into con
venient lengths for the purpose of being aft
erwards manufactured into lumber of various 
kinds ; not including manufactured lumber 
of any sort, nor timber which is squared or 
otherwise shaped for use without further 
change in form. Kolloch v. Parcher, 52 Wis. 
393, 9 N. W. 67. And see Haynes v. Hayward, 
40 Me. 148 ; State v. Addington, 121 N. C. 
538, 27 S. E. 988 ; Code 'V. Va. 1899, p. 1071, 
§ 27 (Code 1900, § 2524 ; Code 1931, 31-3-8) ; 
Craddock Mfg. Co. v. Faison, 123 S. E. 530, 
536, 138 Va. 665, 39 A. L. R. 1309 ; Cormier's 
Case, 127 A. 434, 124 Me. 237 ; Ladnier v. In
gram Day Lumber Co., 100 So. 369, 370, 135 
Miss. 632. 

LO ITER. To stand around or move slowly 
about ; to spend time idly ; to saunter ; to 
delay ; to linger ; to lag behind. State v. 
Badda, 125 S. E. 159, 160, 97 W. Va. 417 ; 
Malhoit v. Burns, 127 N. E. 333, 235 Mass. 
559 ; Robinson v. State, 72 So. 592, 15 Ala. 
App. 29 ; King v. State, 169 S. W. 675, 676, 74 
Tex. Cr. R. 658 ; State v. Tobin, 96 A. 312, 
313, 90 Conn. 58 ; People v. Berger (Gen. 
Hess.) 169 N. Y. S. 319, 320. 

LO LLARDS. A body of primitive Wesleyans, 
who assumed importance about the time of 
John Wycliffe, (1360,) and were very success
ful in disseminating evangelical truth ; but, 
being implicated (apparently ag:ainst their 
will) in the insurrection of the villeins in 1381, 
the statute De Hreretioo Oomburendo (2 Hen. 
IV. c. 15) was passed against them, for their 
suppression. However, they were not sup
pressed, and their representatives survive to 
the present day under various names and dis-. 
guises. Brown. 

LONG. In various compound legal terms (see 
infra) this word carries a meaning not essen
tially different from its signtfication in the 
vernacular. 

In the language of the stock exchange, a 
broker .or speculator is said to be "long-' , on 
stock, or as to a particular security, when 
he has in his possession or control an abun
dant supply of it, or a supply exceeding the 
amount which he has contracted to deliver, 
or, more particularly, when he has bought a 
supply of such stock or other security for 
future delivery, speculating on a considerable 
future advance in the market price. See 
Kent v. Miltenberger, 13 Mo. App. 5()6 ;  Cor-
nero 

LONG ACCOU NT. An account involving nu
merous separate items or charges, on one side 
or both, or the statement of various complex 
transactions, such as a court of equity will re
fer to a master or commissioner or a court 
of law to a referee under the codes of pro
cedure. See Dickinson V. Mitchell, 19 Abb. 
Prac. (N. Y.) 286 ; Druse v. Horter, 57 Wis. 
644, 16 N. 'V. 14 ; Doyle v. Metropolitan El. 
R. Co., 1 Misc. 376, 20 N. Y. Supp. 865 ; Craig 
v. McNichols Furniture Co. (Mo. App.) 187 S. 
W. '793, 797 ; Reed v. Young, 154 S.  W. 766, 
768, 248 Mo. 606. 

LO NG PARLIAM ENT. The name usually 
given to the parliament which met in Novem
ber, 1640, under Charles I., and was dissolved 
by Cromwell on the 10th of April, 1653. The 
name "Long Parliament" is, however, also 
given to the parliament which met in 1661, 
after the restoration of the monarchy, and 
was dissolved on the 30th of December, 1678. 
This latter parliament is sometimes called, 
by way of distinction, the "long parliament of 
Charles II." Mozley & Whitley. 

LONG QU I NTO, T H E. An expression used 
to denote part second of the year-book which 
gives reports of cases in 5 Edw. IV. 

LONG ROBE. A metaphorical expression 
designa ting the practice of profession of the 
la w ; as, in the phrase "gentlemen of the 
long robe." 

LO NG TON. A measure of weight equivalent 
to 20 hundred-weight of 112 pounds each, or 
2,240 pounds, as distinguished from the 
"short" ton of 2,000 pounds. See Rev. St. U. 
S. § 2951 (19 USCA § 420). But see Jones v. 
Giles, 10 Exch. 119, as to an English custom 
of reckoning a ton of iron "long weight" as 
2,400 pounds. 

LOM BARDS. A name giveJi to the merchants LON G  'VACAT I O N� The recess of the Eng� 
of· Italy, numbers of. whom, during the twelfth lish courts from August 10th to OCtober 24th. 
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Longa patientfa trahitur ad consensum. Long 
sufferance is construed as consent. Fleta, 
lib. 4, c. 26, § 4. 

Long·a possessio est pacls j us. Long posses
sion is the law of peace. Branch Princ. ; 
Co. Litt. 6. 

Long·a possessio jus parit. Long possession 
begets right. Fleta, lib. 3, .c. 15, § 6. 

LOBJ) 

LORD. 
I n English Law 

A title of honor or nobility belonging prop
erly to the degree of baron, but applied also 
to the whole peerage, as in the expression 
"the house of lords." 1 Bl. Comm. 396-400. 

A title of office, as lord mayor, lord com
missioner, etc. 

I n Feudal Law 

Long.a possessio parit jus possidendi., et tollit A feudal superior or proprietor ; one of 
actionem ve.ro domino. Long possession pro- whom a fee or estate is held. 
duces the right of possession, and takes away I n  General 
from the true owner his action. Co. Litt. 
llOb. -Law lords. See Law. 

LO NGEV I TY PAY. Extra compensation for 
longevity in a�tual service in the army or 
navy. Thornley v. U. S.,  18 Ct. C1. 111 ; Bar
ton V. U. S. ,  129 U. S. 249, 9 Sup. Ct. 285, 32 
L. Ed. 663 ; U. S. v. Alger, 151 U. S. 362, 14 
Sup. Ct. 346, 38 L. Ed. 192 ; U. S. v. Stahl, 
151 U. ,s. 366, 14 Sup. Ct. 347, 38 L. Ed. 194; 

-Lord adVocate. The chief public prosecutor 
of Scotland. 2 Alis. Crim. Pr. 84. 

-Lord andi vassal. In the feudal system, the 
grantor, who retained the dominion or ulti
mate property, was called the "lord," and the 
grantee, who had only the use or posses�ion, 
was called the "vassal" or "feudatory." 

Lo'ltlgum tempus  et lo·ngus usus qui excedit -Lord ohief baro·n. The chief judge of the 
memoria hom inum sufficit pro j ure. Co. Litt. English court of exchequer, prior to the judi-
115a. Long time and long use, exceeding cature acts. 
the memory of men, suffices for right. 

LOOI<O UT. A person who is specially charg
ed with the duty of observing the lights, 
sounds, echoes, or any obstruction to navi
gation, with the thoroughness which the cir
cumstances admit. The Tillicum (D. C.) 217 
F. 976, 978 ; The Wilbert L. Smith (D. C.) 
217 F. 981, 984. 

A proper lookout on a vessel is some one 
in a favorable position to see, stationed near 
enough to the helmsman to communicate with 
him, and to receive communications from 
him, and exclusively employed in watching 
the movements of vessels whiCh they are 
meeting or about to pass. The Genesee Chief 
v. Fitzhugh, 12 How. 462, 13 L. Ed. 1058. 

LOPWOOD. A right in the inhabitants of a 
parish within a manor, in England, to lop for 
fuel, at certain periods of the year, the 
branches of trees growing upon the waste 
lands of the manor. Sweet. 

LOQUELA. Lat. A colloquy ; talk. In old 
English law, this term denoted the oral alter
cations of the parties to a suit, which led to 
the issue, now called the "pleadings." It also 
designated an "imparlance," (q. v.,) both 
names evidently referring to the talking to
gether of the parties. Loquela 8·ine die, a 

. postponement to an indefinite time. 

Loquendum ut vulgus; sentiendum ut docti. 
We must speak as the common people ; we 
must think as the learned. 7 Coke, 11b. This 
maxim expresses the rule that, when words 
are used in a technical sense, they must be 
understood technically ; otherwise, when 
they may be supposed to be used in their ordi" 
nary acceptation. 

-Lord ch·ief justice. See Justice. 

-Lord h igh chancellor. See Chancellor. 

-Lord h igh ste'ward. In England, when a 
person is impeached, or when a peer is tried 
on indictment for treason or felony before 
the house of lords, one of the lords is ap
pointed lord high steward, and acts as speak
er pro tempore. Sweet. 

-Lord h rgh treasurer. An officer formerly ex
isting in England, who had the charge of the 
royal revenues and customs duties, and of 
leasing the crown lands. His functions are 
new vested in the lords commissioners of the 
treasury. Mozley & Whitley. 

-Lord in gross. In feudal law. He who is 
lord, not by reason of any manor, but as the 
king in respect of his crown, etc. "Very lord" 
is he who is immediate lord to his tenant ; 
and "very tenant," he who holds immediately 
of that lord. ,so that, where there is lord 
paramount, lord mesne, and tenant, the lord 
paramount is not very lord to the tenant. 
Wharton. 

-Lord justice clerk. The second judicial offi-
cer in Scotland. ' . 

-Lord keepeor, or keeper of the great seal, .was 
originally another name for the lord chancel
lor. After Henry II.'s reign they were some
times divided, but now there cannot be a lord 
chancellor and lord keeper at the same time, 
for by St. 5 Eliz. c. 18, they are declared to be 
the same office. Com. Dig. "Chancery," B. 1. 

-Lord lieutenant. In English law. The vice
roy of the crown in Ireland. The principal ' 
military officer of a county, originally ap-
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pointed for the purpose of mustering the in
habitants for the defense of the country. 

-Lord mayor. The chief officer of the cor
poration of the city of London is so called. 
The origin of the app�llation of "lord," which 
the mayor of London enjoys, is attributed to 
the fourth charter of Edward III., which con
ferred on that officer the honor of having 
maces, the same as royal, carried before him 
by the sergeants. Pull. Laws & Cust. Lond. 

-Lord mayor's court. In English law. This 
is a court of record, of law and equity, and 
is the chief court of justice within the cor
poration of London. Theoretically the lord 
mayor and aldermen are supposed to preside, 
but the recorder is in fact the acting judge. 
It has jurisdiction of all personal and mixed 
actions arising within the city and liberties 
without regard to the amount in controversy. 
See 3 Steph. Comm. 449, note l. 
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mISSIon, the persons charged with the com
mission are called "lords commissioners," or 
sometimes "lords" or "commissioners" simply. 
Thus, we have, in lieu of the lord treasurer 
and lord high admiral of former times, the 
lords commissioners of the treasury, and the 
lords commissioners of the admiralty ; and, 
whenever the great seal is put into commis
sion, the persons charged with it are called 
"commissioners" or "lords commissioners" of 
the great seal. Mozley & Whitley. 

-Lord's day. A. name sometimes given to 
Sunday. Co. Litt. 135. 

-Lords justices of appeal. In English law. 
The title of the ordinary judges of the court 
of appeal, by Jud. Act 1877, § 4. Prior to 
the judicature acts, there were two "lords 
justices of appeal in chancery," to whom an 
appeal lay from a vice-chancellor, by 14 & 15 
Vict. c. 83. 

-Lord of a manor. The grantee or owner of -Lords marchers. Those noblemen who lived 
a manor. 

-Lord ord inary is the judge of the court of 
session in Scotland, who officiates for the 
time being as the judge of first instance. 
Darl. Pr. Ct. Sess. 

-Lord paramount. A ter,m applied to the 
King of England as the chief feudal propri
etor, the theory of the feudal system being 
that all lands in the realm were held medi
ately or immediately from him. See De Pey
ster v. Michael, 6 N. Y. 495, 57 Am. Dec. 470 ; 
Opinion of Justices, 6-6 N. H. 629, 33 A. 1076. 

-Lord privy seal, before the 30 Hen. VIII., 
was generally an ecclesiastic. The offi� has 
since been usually conferred on temporal 
peers above the degree of barons. He is ap
pointed by letters patent. The lord privy 
seal, receiving a warrant from the signet 
office, issues the privy seal, which is an au
thority to the lord chancellor to pass the 
great seal where the nature of the grant re
quires it. But the privy seals for money be
gin in the treasury, whence the first warrant 
issues, countersigned by the lord treasurer. 
The lord privy seal is a member of the cab
inet council. Enc. Lond. 

on the marches of Wales or Scotland, who 
in times past had their laws and power of life 
and death, like petty kings. Abolished by 
27 Hen. VIII. c. 26, and 6 Edw. VI. c. 10. 
Wharton. 

-Lords of appeal. Those members of ' the 
house of lords of whom at least three must 
be present for the hearing and determination 
of appeals. They are the lord chancellor, the 
lords of appeal in ordinary, and such peers 
of parliament as hold, or have held, high ju
dicial offices, such as ex-chancellors and judg
es of the superior courts in Great Britain 
and Ireland. App. Jur. Act 1876, §§ 5, 25. 

-Lords of appeal i,n ordinary. These are ap
pointed, with a salary of £6,000 a year, to 
aid the house of lords in the hearing of ap
peals. They rank as barons for life, but sit 
and vote in the house of lords during the 
tenure of their office only. App. Jur. Act 
1876, § 6. 

-Lords of erection. On the Reformation in 
Scotland, the king, as proprietor of benefices 
formerly held by abbots and priors, gave them 
out in temporal lordships to favorites, who 
were termed "lords of ·erection." Wharton. 

-Lord warden of Cinque Ports. 
Ports. 

-Lords of parliament. Those who have seats See Cinque in the house of lords. During bankruptcy, 

-Lords appellants. Five peers who for a time 
superseded Richard II. in his government, 
and. whom, after a brief control of the gov
ernment, he in turn superseded in 1397, and 
put the survivors of them to death. Richard 
II.'s eighteen commissioners (twelve peers and 
six commoners) took their place, as an em
bryo privy council acting with full powers, 
during the parliamentary recess. Brown. 

-Lords com missioners. In English law • 

peers are disqualified from sitting or voting 
in the house of lords. 34 & 35 Vict. c. 50. 

-Lords of regaJity. In Scotch law. Persons 
to whom rights of civil and criminal juris
diction were given by the crown. 

-Lords ordainers. Lords apwinted in 1312, In 
the reign of Edward II., for the 'control of 
the sovereign and the court party, and for 
the general reform and better government of 
the c ountry. Brown. 

. When a high public office in the state, former- -Lords splrl,tual. The archbishops and bish·· 
ly executed bY .an individual, is put into com- Qps who have seats in the house of lords. 
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-Lords temporal. Those lay peers who have 
seats in the house of lords. 

LORDSH I P. In English law. Dominion, 
manor, seigniory, domain ; also a title of hon
or used to a nobleman not being a duke. It 
is also the customary titulary appellation of 
the judges, and some other persons in au
thority and office. 

LOSS. 
In I nsurance 

The injury or damage sustained by the in
sured in consequence of the happening of one 
or more of the accidents or misfortunes 
against which the insurer, in consideration of 
the premium, has undertaken to indemnify 
the insured. 1 Bouv. Inst. no. 1215. 

I n  General 
-Actual loss. One resulting from the real 
and substantial destruction of the property 
insured. 

-Constructive loss. One resulting from such 
injuries to the property, ' withont its destruc
tion, as render it valueless to the assured or 
prevent its restoration to the original condi
tion except at a cost exceeding its value. 

-Direct loss by fire is one resulting immedi
ately and proximately from the fire, and not 
remotely from some of the consequences or 
effects of the fire. Insurance Co. v. Leader, 
121 Ga. 260, 48 S. E. 974 ; Ermentrout v. 
Insurance Co., 63 Minn. 305, 65 N. W. 635, 30 
L. R. A. 346, 56 Am. St. Rep. 481 ; California 
Ins. Co. v. Union Compress Co., 133 U. S. 387, 
10 Sup. Ct. 365, 33 L. Ed. 730. 

-Loss of consortium.  See Consortium. 

-Partial loss. A loss of a part of a thing or 
of its value, or any damage not amounting 
(actually or constructively) to its entire de
struction ; as contrasted with total loss. 
Partial loss is one in which the damage done 
to the thing insured is not so complete as to 
amount to a total loss, either actual or con
structive. In every such case the underwrit
er is liable to pay such proportion of the sum 
which would be payable on total loss as the 
damage sustained by the subject of insur
ance bears to the whole value at the time 
of insurance. 2 ,steph. Comm. 132, 133 ; 
Crump. Ins. § 331 ; Mozley & Whitley. Par
tial loss implies a damage sustained by the 
ship or cargo, whiCh falls upon the respec
tive owners of the property so damaged ; and, 
when happening from any peril insured 
against by the policy, the owners are to be 
indemnified by the underwriters, unless in 
cases excepted by the express terms of the 
policy. Padelford v. Boardman, 4 Mass. 548 ; 
Globe Ins. Co. v. Sherlock, 25 Ohio St. 65 ; 
'Willard v. Insurance Co., 30 Mo. 35. 

LOST PAPERS 

rendered and exertions made, have become a 
total loss. In the language of marine under
writers, this term means the difference be
tween the amount of salvage, after deducting 
the charges, and the original value of the 
property insured. Devitt v. ' Insurance Co., 
61 App. Div. 390, 70 N. Y. Supp. 662 ; KoonS 
v. La E'onciere Compagnie (D. C.) 71 F. 981. 

-Total lo'ss. See that title. 

LOST. An article is "lost" when the owner 
has lost the possession or custody of it, in
voluntarily and by any means, but more par
ticularly by accident or his own negligence 
or forgetfulness, and when he is ignorant of . 
its whereabouts or cannot recover it by an 
ordinarily diligent search. � See State Sav. 
Bank v. Buhl, 129 Mich. 193, 88 N. W. 471, 
56 L. R. A. 944 ; Belote v. State, 36 Miss. 
120, 72 Am. Dec. 163 ; Hoagland v. Amuse
ment Co., 170 Mo. 335, 70 S. W. 878, 94 Am. St. 
Rep. 740. See, also, Lost Property. 

As applied to ships and vessels, the term 
means "lost at sea," and a vessel lost is one 
that has totally gone from the owners against 
their will, so that they know nothing of it, 
whether it still exists or not, or one which 
they know is no longer within their use and 
control, either in consequence of capture by 
enemies or pirates, or an unknown founder
ing, or sinking by a known storm, or collision, 
or destruction by shipwreck. Bennett v. Gar
lock, 10 Hun (N. Y.) 338 ; Collard v. Eddy, 17 
Mo. 355 ; Insurance Co. v. Gossler, 7 F'ed. 
Cas. 406. 

LOST CORNER. One whose location as es
tablished by the government surveyors can
not be found ; but the mere fact that evidence 
of the physical location cannot now be seen, 
or that no one who saw the marked corner. is 
produced, does not necessarily make the cor
ner a lost one. Goroski v. Tawney, 121 Minn. 
189, 141 N. W. 102, 103 ; Cooper v. Quade, 191 
Iowa, 461, 182 N. W. 798, 799 ; Thomsen v. 
Keil, 48 Nev. 1, 226 P. 300, 310 ; Fello�s v. 
Willett, 98 Ook1. 248, 224 P. 298, 300 ; Simpson 
v. Stewart, 281 Mo. 228, 219 S. W. 589, 590. 

LOST O R  NOT LOST. A phrase sometimes 
inserted in policies of marine insurance to' sig
nify that the contract is meant- to relate back 
to the beginning of a voyage now in progress, 
or to some other antecedent time, and to be 
valid and effectual even if, at the moment of 
executing the policy, the vessel should have 
already perished by some of the perils in
sured agaiilst, provided that neither party has 
knowledge of that fact or any advantage over 
the other in the way of superior means of in
formation. See Hooper v. Robinson, 9S U. S. 
537, 25 L. Ed. 219 ; Insurance Co. v. Folsom, 
18 Wall. 251, 21 L. Ed. 827. 

LOST PAPERS. Papers which have been so 
-Salvage loss. That kind of loss which it mislaid that they cannot :be found after dili
is presumed would, but for certain services gent search. 
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LOST PROPERTY. Property whieh the 
owner has invQluntarily parted with and dQes 
nQt knQW where to find 0'1' reCQver it, nQt in
cluding property which he has intentiQnally 
cQncealed Qr depQsited in a secret place fQr 
safe-keeping. See SQvern v. YQran, 16 Or. 
269, 20 Pac. 100, 8 Am. St. Rep. 293 ; Pritchett 
v. State, 2 Sneed (Tenn.) 288, 62 Am. Dec. 468 ; 
State v. Cummings, 33 CQnn. 260, 89 Am. Dec. 
208 ; LQucks v. GallQgly, 1 Misc. Hep. 22, 23 
N. Y. Supp. 126 ; DanielsQn v. Roberts, .44 Or. 
108, 74 Pac. 913, 65 L. R. A. 52{l, 102 Am. St. 
Rep. j:)27. But see : FQster v. Fidelity Safe 
DepQsit CQ., 264 MO'. 89, 174 S. W. 376, 377, 
L. H. A. 191'6A, 655, Ann. Cas. 1917D, 798 ; 
First Nat. Bank v. BrQwn, 117 Kan. 330, 230 
P. 1038, 1040, 39 A. L. R. 1242 ; Foulke v. 
New YQrk ConsQl. R. CQ. ,  228 N. Y. 269, 12'( 
N. E. 237, 238 ; State v. CQurtsol, 89 CQnn. 
564, 94 A. 973, 9;75, L. R. A. 1916A, 465. 

LOT. The arbitrament of chance ; hazard. 
That which . fQrtuitQusly determines what 
CQurse shall be taken 0'1' what dispositiQn be 
made Qf property Qr rights. 

A share ; one Qf several parcels intO' which 
prQperty is divided. Used particularly Qf 
land. Any piece, divisiQn, Qr parcel Qf land. 

The thirteenth dish Qf lead in the mines 
Qf Derbyshire, which belQng to the crow:q. 

LOT AN D SCOT. In English law. Certain 
duties which must be paid by thQse whO' claim 
to exercise the elective franchise within cer
tain cities and 'bQrQughs, befQre they are en
titled to' vQte. It is said that the practice 
became unifQrm to refer to' the PQor-rate as 
a register of "scot and IQt" vQters ; sO' that 
the term, when emplQyed to' define a right of 
electiQn, meant only the payment by a parish
iQner of the sum to' which he was assessed 
on the poQr-rate. BrQwn. 

LOT OF LAND.  A small tract Qr parcel Qf 
land in a village, town, or city, suitable fQr 
building, 0'1' fQr a garden, Qr Qther similar 
uses. See Pilz v. KillingSWQrth, 20 Or. 432, 
26 Pac. 305 ; WilsQn v. ProctQr, 28 Minn. 13, 
8 N. W. 830 ; Webster v. Little Rock, 44 
Ark. 5'51 ; DiamQnd Mach. Co. v. OntQnagQn, 
72 Mich. 261, 40 N. W. 448 ; Fitzgerald v. 
ThQmas, 61 MO'. 500 ; Phillipsburgh v. Bruch, 
37 N. J. Eq. 486. 
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"gift enterprise," 0'1' ;by whatever name the 
same may be knQwn. Pen. CQde Cal. § 319 ; 
Pen. Code Dak. § 373 (Comp. Laws N. D. 1913, 
§ 0060 ; Rev. CQde S.  D. 1919, § 318M). See, 
alsO', Dunn v. People, 40 Ill. 467 ; Cha vannah 
V'. State, 49 Ala. 397 ; Stearnes v. State, 21 
Tex. 692 ; State v. LQvell, 39 N. J. Law, 461 ; 
State v. MumfQrd, 73 MO'. 650, 39 Am. Rep. 
532 ; U. S. v. PQlitzer (D. C.) 59 Ired. 274 ; 
Fleming v. Bills, 3 Or. 289 ; CQm. v. Mander
field, 8 Phila. (Pa.) 459 ; Stanger v. State, 
107 Tex. Cr. H. 574, 298 S. W. 906 ; NatiQnal 
Thrift Ass'n v. Crews, 116 Or. 352, 241 P. 
72, 41 A. L. R. 1481 ; Almy Mfg. CO'. v. City 
Qf ChicagO', 202 Ill. App. 240, 245 ; State v. 
Powell, 170 Minn. 239, 212 N. W. 169 ; CQm
mQllwealth v. Jenkins, 159 Ky. 80, 166 S. W. 
794, 795, Ann. Cas. 1915B, 170 ; Brel1ard Mfg. 
CO'. v. Jessup & Barrett CQ., 186 IQwa, 872, 173 
N. W. 101, 102 ; State v. LQwe, 178 N. C. 770, 
101 S. E. 385, 386. 

Lou Ie ley done chose, la ceo done remedie a 
vener a ceo. 2 HQlle, 17. Where the law gives 
a right, it gives a remedy tQ recQver. 

LO UAGE. Fr. This is the cQntract Qf hiring 
and letting ill French law, and may be either 
Qf things 0'1' Qf labQr. The varieties of each 
are the fQllQwing : 
I .  Letting Qf things,-bail a loyel' being 
the letting Qf hQuses ; bail a fer'me being the 
letting Qf lands. 

2. Letting Qf labQr,-loyel' being the letting 
Qf persQnal service ; bail a oheptel being the 
letting Qf animals. BrQwn. 

LO URCURDUS. A ram 0'1' bell-wether. 
Cowell. 

LOVE-DAY. In Qld English law. The day 
Qn which any dispute was amicably settled 
between neighbQrs ; 0'1' a day Qn which Qne 
neighbQr · helps anQther withQut hire. Whar
tQn. 

LOW J UST I C E. In old European law, juris
dictiQn Qf petty Qffenses, as distinguished 
frQm "high justice," (q. v.) 

LOW WATER. The furthest receding PQint 
Qf ebb-tide. HQward v. IngersQll, 13 HQw. 
417, 14 L. Ed. 1S9. 

LOW-WATER MARK. See Water-Mark. 
LOTH ERW ITE, or LEYERW IT. In Qld Eng-
lish law. A liberty or privilege to' take LOWBOTE. A recompense fQr the death Qf a 
amends fQr lying with a bQndwoman withQut man killed in a tumult. Cowell. 
license. 

LOTTERY. A lottery is any scheme fer the 
disPQsal or distributiQn Qf prQperty by chance 
among persons whO' have paid, Qr promised or 
agreed to pay, any valuable consideration fQr 
the chance Qf obtaining such prQperty, Qr a 
PQrtiQn Qf it, Qr for any share ot or interest 
in such property, upon any agreement, under
standing, or expectation that it is to be dis
tributed or d1spo�ed of by lot Qr chafi�, 
whether called a "lottery," a "raffle," . or a 

LOWERS. Fr. In French maritime law. 
Wages. Ord. Mar. liv. 1, tit. 14, art. 16. 

LOYAL Legal ; authQrized by or cQnfQrm
ing to' law. Also faithful in Qne's PQlitical 
relatiQns ; giving faithful supPQrt Qf Qne's 
prince 0'1' sQvereign or to' the existing gQvern
ment. 

LOYALTY. Adherence to law. Faithfulness 
to' Qne'S prince 61' sovereign or to' the existing 
government. 
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Lubriou m Iingum non facile trahe'ndum est I n  
prenam. ero. Car. 117. A slip o f  the tongue 
ought not lightly to be subjected to punish
ment. 

LUC I D  I NTERVAL:S. In medical juris
prudence. Intervals oceurring in the mental 
life of an insane person during which he is 
completely restored to the use of his reason, 
or so far restored that he has sufficient in
telligence, judgment, and ' will to enter into 
contractual relations, or perform other legal 
acts, without disqualification by reason of his 
disease. In re Miller's Will, 3 B oyce (Del.) 
477, S5 A. 803, 811 ; Roberts v. Pacific Tele
phone & Telegraph Co., 9'3 Wash. 274, 160 P. 
965, 970. See Insanity. ' 

LUCRA N U PT I AL I A. Lat. In Roman law. 
A term including everything which a husband 
or wife, as such, acquires from the estate of 
the other, either before the marriage, or on 
agreeing to it, or during its continuance, or 
after its dissolution, and whether the acquisi
tion is by pure gift, or by virtue of the mar
riage contract, or against the will of the other 
party by law or statute. See Mackeld. Rom. 
Law, § 580. 

LUCRAT IVA CAUSA. Lat. In Roman law. 
A consideration Which is voluntary ; that is 
to say, a gratuitous gift, or such like. It was 
opposed to onerosa causa·, which denoted a 
valuable consideration. It was a principle of 
the Roman law that two lucrative causes 
could not concur in the same person as re
garded the same thing ; that is to say, that, 
when the same thing was bequeathed to a 
person iby two different testators, he could 
not have the thing (or its value) twice over. 
Brown. 

LUCRAT I VA USUCAPIO . Lat. This species 
of umwapio was permitted in Roman law only 
in the case of persons taking possession of 
property upon the decease of its late owner, 
and in exclusion or deforcement of the heir, 
whence it was called "us1wapio pro hrerede." 

'The adjective "l1f,.crativa" denoted that prop
erty was acquired by this uStucapio without 
any consideration or payment for it by way 
of purchase ; and, as the possessor who so ac
quired the property was a mala fide possessor, 
his acquisition, or U8ucapio, was called also 
"improba," (i. e., dishonest ;) but this dishon
esty was tolerated (until abolished by Ha
drian) as an incentive to force the hceres to 
take possession, in order that the debts might 
be paid and the sacrifices performed ; and, as 
a further incentive to the hceres, this usu
oapio was complete in one year. Brown. 

LUCRATI VE. Yielding gain or profit ; prof
itable ; bearing or yielding a revenue or sal
ary. 

LUCRAT IVE BAI LM ENT. See Bailment. 

LUCRAT I VE O F F I C E. One which yields a 
revenue (in the form of fees or otherwise) or 

LUMEN 

a fixed· salary to the incumbent ; according 
to some authorities, one which yields a com
pensation supposed to be adequate to the serv
ices rendered and in excess of the expenses 
incidental to the office. See State v. Kirk, 
44 Ind. 405, 15 Am. Rep. 239 ; Dailey v. �tate, 
8 Blackf. (Ind.) 330 ; Crawford v. Dunbar, 
52 Cal. 39 ;  State v. De Gress, 53 Tex. 400 ; 
Hodge v. State, 135 Tenn. 525, 188 S. W. 203, 
206. 

LUCRAT I VE SUCCESS I O N. In Scotch law. 
A kind of passive title by which a person ac
cepting from another, without any onerous 
cause, (or without paying value,) a disposi
tion of any part of his heritage, to Which the 
receiver would have succeeded as heir, is li
able to all the grantor's debts contracted be
fore the said disposition. 1 Forb. lnst. pt. 3, 
p. 102. 

LUCRATUS. In Scotch law. A gainer. 

LUCRE. Gain in money or goods ; profit ; 
usually in an ill sense, or with the sense of 
something base or unworthy. Webster. 

LUCRI  CAUSA. Lat. In criminal law. A 
term descriptive of the intent with which 
prope'rty is taken in cases of larceny, the 
phrase meaning "for the sake of lucre" or 
gain. State v. Ryan, 12 Nev. 403, 28 Am. 
Rep. 802 ; State v. Slingerland, 19 Nev: 135, 
7 Pac. 280 ;' Groover v. State, 82 Fla. 427, 90 
So. 473, 475, 26 A. L. R. 375. 

LUCRUM.  A small slip or parcel of land. 

LUCRUM CESSANS. Lat. In Scotch law. 
A ceasing gain, as distinguished from dam
num dat1f,.m, an actual loss. 

Lucru m facere ex pupi l l i  tutela tutor non delbet. 
A guardian ought not to make money out of 
the guardianship of his ward. Manning v. 
Manning's Ex'rs, 1 Johns; Ch. (N. Y.) 527, 
535. 

LUCTUOSA H A::RED I TAS. A mournful in
heritance. See Hrereditas Luctuosa. 

LUCTUS. In Roman law. Mourning. See 
Annus Luctus. 

LUGGAGE. Luggage may consist of any ar
ticles intended for the use of a passenger 
while traveling, or for his personal equiment. 
Civ. Code Cal. § 2181. 

This term is synonymous with "baggage," 
but is more commonly used in England than 
in America. See Great Northern Ry. Co. V. 
Shepherd, 8 Exch. 37 ; Duffy v. Thompson, 4 
E. D. Smith (N. Y.) 180 ; Choctaw, etc., R. Co. 
v. Zwirtz, 13 Okl. 411, 73 P. 941. 

LU MEN. Lat. In the civil law. Light ; the 
light of the sun or sky ; the privilege of re
ceiving light into a house. 

A light or window. 
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LU M I NA. Lat. In the civil law. Lights ; LU PANATR I X. 
windows ; openings to obtain light for one's Inst. 206. 

A bawd or gtrump�. 3 

building. 

' LU M I NARE. A lamp or candle set burning 
on the altar of any church or chapel, for the 
maintenance whereof lands and rent-charges 
were frequently given to parish churches, 
etc. Kennett, Gloss. 

LU M P I N G  SALE. As applied to judicial 
sales, this term means a sale in mass, as 
where several distinct parcels of real estate, 
or several articles of personal property, are 
sold together for a "lump" or single gross 
sum. Anniston Pipeworks v. Williams, 106 
Ala. 324, 18 So. 111, 54 Am. St. Rep. 51. 

LU NACY. Lunacy is that condition or habit 
in which the mind is directed by the will, but 
is wholly or partially misguided or erroneous
ly governed by it ; or it is the impairment of 
any one or more of the faculties of the mind, 
accompanied with or inducing a defect in the 
comparing faculty. Owings' Case, 1 Bland 
(Md.) 386, 17 Am. Dec. 311. See Insanity. 

I nqu isition (or I nquest) of Lu nacy 
A quasi-judicial examination into the san

ity or insanity of a given person, ordered by a 
court having jurisdiction, on a proper appli
cation and sufficient preliminary showing of 
facts, held by the sheriff (or marshal, or a 
magistrate, or the court itself, according to 
the local practice) with the assistance of a 
special jury, usually of six men, who are to 
hear evidence and render a verdict in accord
ance with the facts. This is the usual founda
tion for an order appointing a guardian or 
conservator for a person adjudged to be in
sane, or for committing him to an insane asy
lum. See Hughes v. Jones, 116 N. Y. 67, 22 N. 
E. 446, 5 L. R. A. 637, 15 Am. St. Rep. 386 ; 
Hadaway v. Smith, 71 Md. 319, 18 A. 589. 

Lu nacy, Com m ission of 
A commission issuing from a court of com

petent jurisdiction, authorizing an inquiry 
to be made into the mental condition of a per
son who is alleged to be a lunatic. 

LUNAR. Belonging to or measured by the 
revolutions of the moon. 

LU NAR M ONTH. See Month. 

LU NA T I C. A person of deranged or unsound 
mind ; a person whose mental faculties are 
in the condition called "lunacy," (q. v.). 
Lunaticus, qu i  gaudet In l ucidis intervallis. He 
is a lunatic who enjoys lucid intervals. 1 
Story, Cont. § 73. 

LUNDRESS. In old English law. A silver 
penny, so called because it was to be coined 
only at London, (Ii Londres,) and not at the 
country mints. Lown. Essay Coins, 17 ; Cow
ell. 

LUP I N U M  CAPUT GERERE. Lat. To be 
outlawed, and have one's head exposed, like 
a wolf's, with a reward to him who should 
take it. Cowell. 

LU RGU LARY. Casting any corrupt or pois
onous thing into the water. Wharton. 

LUSH BO ROW. In old E.nglish law. A base 
sort of money, coined beyond sea in the like· 
ness of English coin, and introduced into Eng
land in the reign of Edward III. Prohibited 
by St. 25 Edw. III. c. 4'. Spelman ; Cowell. 

LUXU RY. Excess and extravagance which 
was formerly an offense against the public 
economy, but is not now punishable. Whar
ton. 

L YCH-GATE. The gate into a church-yard, 
with a roof or awning hung on posts over it to 
cover the body brought for burial, when it 
rests underneath. Wharton. 

LYEF-GELD. Sax. In old records. Lief 
silver or money"; a small fine paid by the cus
tomary tenant to the lord for leave to plow 
or sow, etc. Somn. Gavelkind, 27. 

LY I N G BY. A person who, by his presence 
and silence at a tr�nsaction which affects his 
interests, may be fairly supposed to acquiesce 
in it, if he afterwards propose to disturb the 
arrangement, is said to be prevented from do
ing so by reason that he has been lying by. 

LY I NG IN FRANC H ISE. A term descriptive 
of waifs, wrecks, estrays, and the like, which 
may be seized without suit or action. 

LY I NG I N  G RANT. A phrase applied to in
corporeal rights, incapable of manual tradi
tion, and whiCh must pass by mere delivery of 
a deed. 

LYI NG I N  WA I T. Lying in ambush ; lying 
hid or concealed for the, purpose of making a 
sudden and unexpected attack upon a person 
when he shall arrive at the scene. In some 
jurisdictions, where there are several degrees 
of murder, lying in wait is made evidence of 
that deliberation and premeditated intent 
which is necessary to characterize murder in 
the first degree. State V. Walker, 170 N. C. 
716, 86 S. E. 1055, 1056 ; Patterson v. State, 
191 Ala. 16, 67 So. 997, 998, Ann. Cas. 1916C, 
968 ; Commonwealth v. MondolIo, 247 Pa. 
526, 93 A. 612. 

This term is not synonymous with "con
cealed." If a person conceals himself for 
the purpose of shootjng another una wares, he 
is lying in wait ; but a person may, while 
concealed, shoot another without committing 
the crime of murder. People v. Miles, 55 Cal. 
207. 

LYNCH LAW. A term descriptive of the ac.
tion of unofficial persons, organized bands, 
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or mobs, who seize persons . charged with or 
suspected of crimes, or take them out of the 
custody of the law, and inflict summary pun
ishment upon them, without legal trial, and 
without the warrant or authority of law. See 
State v. Aler, 39 W. Va. 549, 20 S. E. 585 ; 
Bates' Ann. 8t. Ohio, 1904, § 4426 (Gen. Oode, 
§ 6278). 

LYN D H U RST'S ( LO R D )  ACT. This statute 
(5 & 6 Wm. IV. c. 54) renders marri:tges with
in the prohibited degrees absolutely null and 
Void. Theretofore such marriages were void
able merely. 

BL.LA. w DIOT. (3,D ED.)-72 

LYON K I NG OF ARMS. In Scotch law. The 
ancient duty of this officer was to carry pub
lic messages to foreign states, and it i� still 
the practice of the heralds to make all royal 
proclamations at the Cross of Edinburgh. 
The officers serving under him are heralds, 
pursuivants, and messengers. Bell. 

LYTlE. In old Roman law. A name given 
to students of the civil law in the fourth year 
of their course, from their being supposed 
capable of solving any difficulty in law. Tay!. 
Oivil Law, 39. 
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M 
M. This letter, used as a Roman numeral. 
stands for one thousand. 

It was also, in old English law, a brand or 
stigma impressed upon the brawn of the 
thumb of a person convicted of manslaughter 
and admitted to the benefit of clergy. 

This letter was sometimes put on the face 
of treasury notes of the United States, and 
signifies that the treasury note bears interest 
at the rate of one mill per centum, and not 
one per centum interest. U. S. v. Hardyman, 
13 Pet. 176, 10 L. Ed. 113. 

M. also stands as an abbreviation for sev
eral words of which it is the initial letter ; 
as "Mary," (the English queen of that name,) 
"Michaelmas," "master," "middle." 

M. D. An abbreviation for "Middle Dis
trict," in reference to the division of the 
United States into judicial districts. Also an 
abbreviation for "Doctor of Medicine." 

M. R. An abbreviation for "Master of the 
Rolls." 

M. T. An abbreviation for "Michaelmas 
Term." 

MACE. A large staff, made of the precious 
metals, and highly ornamented. It is used 
as an emblem of authority, and carried be
fore certain public functionaries by a mace
bearer. In many legislative bodies, the mace 
is employed as a visible symbol of the dignity 
and collective authority of the house. In the 
house of lords and house of commons of the 
British parliament, it is laid upon the table 
when the house is in session. In the United 
States house of representatives, it is borne 
upright by the sergeant-at-arms on extraordi
nary occasions, as when it is necessary to 
quell a disturbance or bring refractory mem
bers to order. 

-Mace-bearer. In English law. One who car
ries the mace before certain functionaries. 
In Scotland, an officer attending the court of 
session, and usually called a "macer." 

-Mace-proof. Secure against arrest. 

-Macer. A mace-bearer; an officer attending 
the court of session in Scotland. 

MACE-GREFF. In old English law. One 
who buys stolen goods, particularly food, 
knowing it to have been stolen. 

MACEDON I AN DECREE. In 'Roman law. 
This was the Senatu,8-consultum M acedon:ia

num, a decree of the Roman senate, first given 
under Claudius, and renewed under Vespa
sian by which it was declared that no action 
should be maintained to recover a loan of 
money made to a child who was under the 
patria potestas. It was intended to strike at  
the practice of  usurers in making loans, on 

unconscionable terms, to family heirs who 
would mortgage their future expectations 
from the paternal estate. The law is said to 
have derived its name from that of a notori
ous usurer. See Mackeld. Rom. Law, § 432 ; 
Inst. 4, 7, 1 ;  Dig. 14, 6. 

MACH ECO LLARE. To make a warlike de
vice over a gate or other passage like to a 
grate, through which scalding water or pon
derous or offensive things may be cast upon 
the assailants. Co. Litt. 5a. 

MACH I NAT I ON.  The act of planning or con
triving a scheme for executing some purpose, 
particularly an evil purpose ; an artful design 
formed with deliberation. 

MAC H I N E. In patent law. Any contrivance 
used to regulate or augment force or motion; 
more properly, a complex structure, consist
ing of a combination, or peculiar modifica
tion, of mechanical powers to perform some 
function. Simon, Buhler & Baumann v. U. S., 
8 Ct. Cust. App. 273, 277 ; Lumatz v. American 
Car & Foundry Co., 217 Mo. App. 94, 273 S. W. 
1089, 1092 ; Ball v. Coker (C. C. A.) 210 F. 
278, 281. Any contrivance composed of co
operating elements which act under the law 
imposed upon them to regulate or mOdify the 
relations between force, motion, and weight. 

The term "machine," in patent law, includes every 
mechanical device, or combination of mechanical 
powers and devices, to perform some function and 
produce a certain effect or result. But where the 
result or effect is produced by chemical action, by 
the operation or application of some element or 
power of nature, or of one substance to another, 
such modes, methods, or operations are called "proc
esses." A new process is usually the result of dis
covery ; a machine, of invention. Corning v. Bur
den, 15 How. 252, 267, 14 L. Ed. 683. And see Pitts
burgh Reduction Co. v. Cowles Electric Co. (C. 
C. )  55 F. 316 ; Westinghouse v. Boyden Power 
Brake Co., 18 S. Ct. 707, 170 U. S. 537, 42.L. Ed. 1136 ; 
Burr v. Duryee, 1 Wall. 570, 17 L. Ed. 650 ; Stearns 
v. Russell, 29 C. C. A. 121, 85 F. 22.5 ; Wintermute v. 
Redington, 30 Fed. Cas. 370. 

A machine differs from an art in that the act or 
series of acts which constitute the art become, in 
the machine, inseparably connected with a specific 
phYSical feature. The art is the primary conception, 
the machine the secondary. A machine differs from 
all other mechanical instruments in that its rule of 
action resides within itself. The structural law of 
a machine is its one enduring and essential char
acteristic. Rob. Pat. § 175 ; Parker v. Hulme, 1 
Fish. 44, Fed. Cas. No. 10,740. 

Dan gerous Machine 

A machine is "dangerous" in such sense 
that the employer is required to guard it, if, 
in the ordinary course of human affairs, dan
ger may be reasonably anticipated from the 
use of it without protection. Simon v. St. 
Louis Brass Mfg. Co. , 298 Mo. 70, 250 S. W . . 
74, 76. 

BL.LA W DICT. (3D ED.) 
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Per:fect Machine 

In patent law. A perfected invention ; not 
a perfectly constructed machine, but a ma
chine so constructed as to embody all the es
sential elements of the invention, in a form 
that would make them practical and opera
tive so as to accomplish the result. But it is  
not necessary that it  should a ccomplish that 
result in the most perfect manner, and be in 
a condition where it was not susceptible of a 
higher degree of perfection in its mere me
chanical construction. American Hide, etc., 
Co. v. American Tool, etc., Co., 4 Fish. Pat. 
Cas. 299, 1 Fed. Gas. 647. 

MACH I N E RY. A more comprehensive term 
than "machine"; including the appurtenances 
necessary to the working of a machine. 
Seavey v. Central Mut: F. Ins. Co., 111 Mass. 
540 ; Shaleen v. Central Coal & Coke Co., 127 
Ark. 397, 192 S. W. 225, 227, Ann. Cas. 1918E, 
198. Parts of a machine considered collec
tively; also the combination of mechanical 
means to a given end. Haddad v. Commer
cial Motor Truck Co., 146 La. 897, 84 So. 197, 
198, 9 A. L. R. 1380 ; Cleveland v. Hightower, 
108 Okl. 84, 234 P. 614, 616. A part of a ma
chine designed to work with' other parts, etc. 
National Enameling & Stamping Co. v. Zirko
vics (C. C. A.) 251 F. 184, 187. 

M ACHOLUM.  I n  old English law. A barn 
or granary open at the top; a rick or stack of 
corn. Spelman. 

MACTATOR. L. Lat. In old European law. 

ble of being applied with scientific precision. 
See Insanity. 

MADN ESS. See Insanity. 

MADRAS REGULAT I O NS. Certain regula
tions prescribed for the ,government of the 
Madras presidency. Mozley & Whitley. 

M.IEC-BURGH.  In Saxon law. Kindred; 
family. 

MIEG. A kinsman. 2 Poll. & Maitl. 241. 
M IEG BOTE. In Saxon law. A recompense or 
satisfad10n for the slaying or murder of a 
kinsman. Spelman. 

MIERE. Famous; great; noted; as JElnwre, 
aU famous. Gibs. Camd. 

MIEREM I UM .  Timber; wood suitable for 
. building purposes. 

MAG I C. In English statutes. Witch-craft 
and sorcery. 

MAG I S. Lat. More ; more fully: more in 
number; rather. 

Magis de bono quam de malo lex intendit. Co. 
Litt. 78b. The law favors a good rather than 
a bad construction. Where the words used in 
an agreement are susceptible of two meanings, 
the one agreeable to, the other against, the 
law, the former is adopted. Thus, a bond con
ditioned "to assign all offices" will be con
strued to apply to such offices only as are 
assignable. Chit. Cont. 78. 

A murderer. 

MACULARE. In old European law. 
wound. . Spelman. 

M agis dign um trah it ad se m inus  dignum.  The 
To more worthy draws to itself the less worthy. 

MAD PARL I AM ENT. Henry III, in 1258, at 
the desire of the Great Council in Parliament, 
consented to the appointment of a committee 
of twenty-four, of whom twelve were appoint
ed by the Barons and twelve by the King, in 
a parliament which was stigmatized as the 
"Mad Parliament." Unlimited power was 
given to it to carry out all neeessary reforms. 
It drew up the Provisions of Oxford. 

MAD P O I NT. A term used to designate the 
idea or subject to which is confined the de
rangement of the mental faculties of one suf
fering from monomania. Owing's Case, 1 
Bland (Md.) 388, 17 Am. Dec. 311. See In-
sanity. 

' 

MADE KNOWN. Where a writ of 8vi1'e facia8 
has been actually served upon a defendant, 
the proper return is that its contents have 
been "made known" to him. 

. 

MADMAN. An insane person, particularly 
one suffering from mania in any of its forms. 
Said to be inapplicable to idiots (Com. v. 
Haskell, 2 Brewst. [Pa.] 497) ; Bensberg v. 
Washington University, 251 Mo. 641, 158 S. 
W. 330, 336, but it is not a technical term 
either of medicine or the law, and is incapa-

Yearb. 20 Hen. VI. 2, argo 

MAG I STER. Lat. 

I n  Engl ish Law 

A master or ruler ; a person who has at
tailled to some eminen"t degree in science. 
Cowell. 

I n the Civil Law 

A title of several offices under the Roman 
Empire. 

MAG I STER AD FACU LTATES. In English 
ecclesiastical law. The title of an officer who 
grants dispensations; as to marry, to eat flesh 
on days .prohibited, and the like. Bac. Abr.
"Ecclesiastical Courts," A, 5. 

MAG IST E R  BONORUM V ENDE N DORUM. 
In Roman law, a person appointed by j udicial 
authority to inventory, collect, and sell the 
property of an absent or absconding debtor 
for the benefit of his creditors; he was gen
erally one of the creditors, and his functions 
corresponded generally to those of a receiver 
or an assignee for the benefit of creditors un
der modern practice. See Mackeld. Rom. 
Law, § 521. 

MAG I ST E R  CANCELLA R I IE. In old Eng
lish law. Master of the chancery; master in 
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chancery. These officers were said to be peace. The term also denotes the office of a 
called "magistri," because they were priests. magistrate. 
Latch. 133. 

MAG I STER EQU ITUM.  Master of the horse. 
.A title of office under the Roman Empire. 

MAG ISTER LI BELLO RUM. Master of re
quests. A title of office under the Roman 
Empire. 

MAG I STER LIT IS. Master of the suit ; the 
person who controls the suit or its prosecu
tion, or has the right so to do. 

MAG I STER N AViS. In the civil law. The 
master of a ship or vessel. He to whom the 
care of the whole vessel is committed. Dig. 
14, 1, 1, 1, 5. 

MAG I ST E R  PALAT I I . Master of the pal
ace or of the offices. An officer under the. 
Roman Empire bearing some resemblance to 
the modern lord chamberlain. Tayl. Civil 
Law, &7. 
Magister rerum usus. Use is the master of 
things. Co. Litt. 229b. Usage is a principal 
guide in practice. 

M agister reru m usus ; magistra rerum e,x
perienUa. Use is the master of things; ex
perience is the mistress of things. Co. Litt. 
69, 229; Wing Max. 752. 

MAG I STER SOC I ETATI S. In the civil law. 
The master or manager of a partnership ; a 
managing partner or general agent ; a mana
ger specially chosen by a firm to administer 
the affairs of the partnership. Story Partn. 
§ 95. 

MAG I ST E R I AL. Relating or pertaining to 
the character, office, powers, or duties of a 
magistrate or of the magistracy. 

MAG ISTE R I AL P R EC I NCT. In some Ameri
can states, a local subdivision of a county, 
defining the territorial jurisdiction of justices 
of the peace and constables, Breckinridge 
Co. v. McCracken, 61 F. 194, 9 C. C. A. 442 ; 
also called magisterial district. State v. 
Mingo County Court, 97 W. Va. 615, 125 S. E. 
576, 577. 

MAG I STRALIA BREV I A. In old English 
practice. Magisterial writs ; writs adapted to 
special cases, arid so called from being framed 
by the ma8ter8 or principal clerks of the chan-: 
cery. Brad. fol. 413b; Crabb, Com. Law, 
547, 548. 

MAG I ST RATE. A public officer belonging to 
the civil organization of the state, and in
vested with powers and functions which may 
be either judicial, legislative, or executive. 
But the term is commonly used in a narrower 
sense, designating, in England, a person in
trusted with the commission of the peace, 
and, in America, one of the class of inferior 
judicial officers, such as justices of the peace 
and police justices. Martin v. State, 32 Ark. 
124 ; Scanlan v. Wright, 13 Pick. (Mass.) 528, 
25 Am. Dec. 344 ; Ex parte White, 15 Nev. 
146, 37 Am. Rep. 466 ; Kurtz v. State, 22 Fla. 
44, 1 Am. St. Rep. 173; State v. Allen, 83 Fla. 
655, 92 So. 155, 156 ; Merritt v. Merritt, 193 
Iowa, 899, 188 N. W. 32, 34. 

A magistrate is an officer having power to issue a 
warrant for the arrest of a person charged with a 
public offense. Pen. Code Cal. § 807. 

The word "magistrate" does not necessarily imply 
an officer exercising any judicial functions, and 
might very well be held to embrace notaries and 
commissioners of deeds. Schultz v. Merchants' Ins. 
Co., 57 Mo. 336. 

Chief Magistrate 
The highest or principal executive officer of 

a state (the governor) or of the United States 
(the president.) 

Com mitti ng  Magistrate 

An inferior judicial officer who is invested 
with authority to conduct the preliminary 
hearing of persons charged with crime, and 
either to discharge them for lack of sufficient 
prima facie evidence or to commit them to 
jail to await trial or (in some jurisdictions) 
to accept bail and release them tpereon. The 
term is said to be synonymous with "examin
ing court." State v. Rogers, 31 N. M. 485, 
247 P. 828, 833. 

Police Magistrate 
An inferior judicial officer having jurisdic

tion of minor criminal offenses, breaches of 
police regulations, and the like ; so called 
to distinguish them from magistrates who 
have jurisdiction in civil cases also, as jus
tices of the peace. People v. Curley, 5 Colo. 
416; McDermont v. Dinnie, 6 N. D. 278, 69 
N. W. 295. 

MAG I ST RACY. This term may have a more 
or less extensive signification a'ccording to 
the use and connection in which it occurs. In 
its widest sense it includes the whole body 
of public functionaries, whether their offices 
be legislative, j udicial, executive, or adminis
trative. In a more restricted (and more 
usual) meaning, it .denotes the class of officers 
who are charged with. the application and 
execution of the laws. In a still more con- Stipendiary Magistrates 
:fined use, it designates the body of judicial In Great Britain, the magistrates or police 
officers of the lowest rank, and more especial- judges sitting' in the cities and large towns, 
ly those who have jurisdiction for the . trial and appointed by the home secretary, are so 
and punishment of petty misdemeanors or the called, as distinguished from the Justices ot 
preliminary steps of a criminal prosecution, the peace in the counties w:ho have the author
such as police judges and justices of the . ity of magistrates. 
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MAG I STRATE'S COURT. In American law. 
Courts in the state of South Carolina, having 
exclusive jurisdiction in matters of contract 
of and under twenty dollars. 

MAIDEN BENTS 

Magna negllg·entia culpa est; magna culpa 
dolus est. Gross negligence is fault; gross 
fault is fraud. Dig. 50, 16, 226. 

MAGNA PRECARI A. In old English law. A 
great  or general reap-day. Cowell; Blount. 

MAGNA SERJEANT I A. In old English law. 
Grand serjeanty. Fleta, lib. 2, c. 4, § 1. 

A local court in the city of Philadelphia, 
possessing the criminal jurisdiction of a p<>
lice court and civil jurisdiction in actions in
volving not more than one hundred dollars. 
It is not a court of record. See Const. Pa. art. 
4, § 12. MAG N U M  CAPE. In old practice. Great or 

MAG I STRATUS. Lat. In the civil law. A grand cape. 1 Reeve, Eng. Law, 418. See 
Grand Cape. magistrate. Calvin. A judicial officer who 

had the power of hearing and determining 
causes, but whose office properly was to in
quire into matters of law, a s  distinguished 
from fact. Hallifax, Civil Law, b. 3, c. 8. 

MAGNA ASSI SA. In old English law. The 
grand assize. Glanv. lib. 2., cc. 11, 12. 

MAGNA ASSI SA E L i G E N DA. An ancient 
writ to summon four lawful knights before 
the justices of assize, there to choose twelve 
others, with themselves to constitute the 
grand, assi.ze or great jury, to try the matter 
,of right. The trial by grand assize was in
stituted by Henry II. in parliament, as an al
ternative to the duel in a writ of right. 
Abolished by 3 & 4 "Wm. IV. c. 27. Wharton. 

MAGNA AVE R I A. In old pleading. Great 
beasts, as horses, oxen, etc. Cro. J ac. 580. 

MAGNA CENTUM. The great hundred, or 
six score. Wharton. 

MAGNA CHARTA. The great charter. The 
name of a charter (or constitutional enact
ment) granted' by King John of England to 
the barons, at Runnymede, on June 15, 1215, 
and afterwards, with some alterations, con
firmed in parliament by Henry III. and Ed
ward I. This charter is justly regarded as the 
foundation of English constitutional liberty. 
Among its thirty-eight chapters are found 
provisions for regulating the administration of 
justice, defining the temporal and ecclesiasti
cal jurisdictions, securing the personal liberty 
of the subject and his rights of property, and 
the limits of taxation, and for preserving the 
liberties and privileges of the church. Magna 
Oharta is so called, partly to distinguish it 
from the Oh.aria de Foresta, which was grant
ed about the same time, and partly by reason 
of its own. transcendent importance. 

Magna Charta et Charta de Foresta sont ap
peles les "deux grandes charters." 2 Inst. 570. 
.Llf agna Oharta and the Charter of the Forest 
are called the "two great charters." 

MAGNA COMPONERE PARV IS. To com
pare great things �ith small things. 

MAGNA CU LPA. Great fault; gross negli
gence. 

MAGNA N E G L I G E NT I A. In the civil law. 
. Great or gross negligence. 

.. 

MAG N U M  CONC I L I UM.  In old English law. 
The great council; the general council of the 
realm ; ,afterwards called "parliament." 1 
Bl. Comm. 148; 1 Reeve, Eng. Law, 62; Spel-
man. 

The king's great council of barons and pre
lates. Spelman; Crahb, Com. Law 228. 

M AG N US ROTU LUS STATUTORUM. The 
great statute roll. The first of the English 
statute rolls, beginning with M ag'YUlt Oharta, 
and ending with Edward III. Hale, Com. 
Law, 16, 17. 

MAHA-GEN. In Hindu law. A banker or 
any great shop-keeper. 

MAHAL. In Hindu law. Any land or public 
fund producing a revenue to the government 
of Hindostan. "Mahalaat" is the plural. 

MAHLB R I E F. In maritime law. The Ger
man name for the ,contract for the building 
of a vessel.  TIiis contract contains a specifi
cation of the kind of vessel intended, her di
mensions, the time within which she is to be 
completed, the price and times of payment, 
etc., with res,ervation generally that the con
tractor or his agent (usually the master of a 
vessel) may reject uncontractworthy ma
terials, and oblige the builder to supply oth
ers. J ac. Sea La. ws 2-8. 

MA I DEN.  A young unmarried woman. In 
an indictment for adultery, not necessarily a 
virgin. State v. Shedrick, 69 Vt. 428, 38 A. 
75. 

In Scotch law. An instrument formerly 
used in beheading criminals. It resembled 
the French guillotine, of which it is said to 
have been the prototype. Wharton. 

M A I DEN ASSI ZE� In English law. Orig
inally an assize at which no person was con
demned to die. N ow a session of a criminal 
court at which there are no prisoners to be 
tried. 

MA I DEN RENTS. 

I n Old Engl ish Law 

A fine paid to lords of some manors, on the 
marriage of tenants, originally given in con
sideration of the lord's relinquishing his 
customary right of lying the first night with 
the bride of a tenant. Cowell . 
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MA I G NAG I UM .  A brasier's shop, or, per
haps, a house. Coweil. 

M A I H EM.  See Mayhem; Maim. 

MA I H EMATUS. Maimed or wounded. 

MA I H EM I UM .  In old English law. Mayhem, 
(q. 'V.) 
Maihemium est homicidium inchoatu m .  3 lnst. 
118. Mayhem is incipient homicide. 

Maihemium est inter crimina majora minimum,  
et inter minora maximu m .  Co. Litt. 127. May
hem. is the least of great crimes, and the 
greatest of small. 

Maihemiu m est membri' mutHatio, et dici poterit, 
ubi aliquis in aliqua parte sui corporis effectus 
sit inutilis ad pugnandum. Co. Litt. 126. May
hem is the mutilation of a member, and can 
be said to take place when a man is injured 
in any part of his body so as to be useless 
in fight. 

MA I L. As applied to the post-office, the car
riage of letters, whether applied to the bag 
into which they are put, the coach or vehi
cle by means of which they are transported, 
or any other means employed for their car
riage and delivery by public authority. Wy
nen v. Schappert, 6 Daly (N. Y. ) 560. It may 
also denote the letters or other matter so 
carried. 

The term "mail, " as used in Rev. St. U. S. 
§ 5469 (18 USOA § 317) relative to robbing the 
mails, may mean either the whole body of 
matter transported by the postal agents, or 
any letter or package forming a component 
part of it. U. S. v. Inabnet (D. C. ) 41 Fed. 130. 

Mail also denotes armor, as in the phrase 
a "coat of mail. " 

I n  Scotch Law 

Rent; a rent or tribute. A tenant who 
pays a rent is called a "mail-payer, " "mailer, " 
or "mail-man." Skene. 

MA I L  MATTE R. This term includes letters, 
packets, etc., received for transmission, and 
to be transmitted by post to the person to 
whom such matter is directed. U. S. v. Hug
gett (C. C.) 40 Fed. 641; U. S. v. Rapp (C. C. ) 
30 Fed. 820. 

MA I LABLE. Suitable or admissible for 
transmission by the mail ; belonging to the 
classes of articles which, by the laws and 
postal regulations, may be sent by post. 

M A I LE. In old English law. A kind of an
cient money, or silver half-pence; a small 
rent. 

MA I LED. This word, as applied to a letter, 
means that the letter was properly prepared 
for transmission by the postal department, 
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Am. Rep. 501, and testimony that a letter was 
"mailed" to the addressee implies that it was 
properly addressed, stamped, and depOSited in 
a proper place for the receipt of mail. J. L. 
Price Brokerage Co. v. Chicago, R. I. & P. R. 
Co., 230 S. W. 374, 376, 207 Mo. App. 8; Model 
Mill Co. v. Webb, 80 S. E. 232, 233, 164 N. C. 
87. But some courts limit this implication. 
See W. T. Rawleigh Medical Co. v. Burney, 
102 S. E. 358, 25 Ga. App. 20; Feder Silber
berg Co. v. McNeil, 133 P. 975, 18 N. M. 44, 
49 L . . R. A. (N. S.) 458. 

M A I LLS A N D  DUTI ES. In Scotch law. The 
rents of an estate. Bell. 

MAI M. At common law, to deprive a person 
of a member or part of the body, the loss of 
which renders him less capable of fighting; 
or of defending himself; to commit mayhem, 
(q. v.) State v. Johnson, 58 Ohio St. 417, 51 
N. E. 40, 65 Am. St. Rep. 769. 

But both in common speech and as the word 
is now used in statutes and in the criminal 
la w generally, maim signifies to cripple or 
mutilate in any way, to inflict upon a person 
any injury which deprives him of the use of 
any limb or member of the body, or renders 
him lame or defective in bodily vigor; to in
flict any serious bodily· injury. See Regina 
v. Jeans, 1 Car. & K. 540; High v. State, 26 
Tex. App. 545, 10 S. W. 238, 8 Am. St. Rep. 
488; Baker v. State, 4 Ark. 56 ; Turman v. 
State, 4 Tex. App. 588; Com. v. Newell, 7 
Mass. 249; Roddie v. State, 198 P. 342, 349, 
19 Okl. Cr. 63; State v. Foster, 220 S. 'V. 
958, 960, 281 Mo. 618 ; State v. McDonie, 109 
S. E. 710, 714, 89 W. Va. 185: 

The word "maim," as applied to animals implies 
the infliction of some injury which deprives the 
animal of, or renders useless or partially useless, 
some useful organ or member. And such injury 
must be permanent. Spaulding v. State, 25 Ga. App. 
194, 102 S. E. 907 ; Miller v. Prough, 203 Mo. App. 
413, 221 S. W. 159, 163. 

M A I N. L. Fr. A hand. More commonly 
written "meyn." 

-Main-a-main. Immediately. Kelham. 

MA I N. Principal, chief, most important in 
size, extent, or utility. 

MA I N  C H A N N EL. The main channel of a 
river is thaf bed over which the principal 
volume of water flows. See St. Louis, etc., 
Packet Co. v. Keokuk & H. Bridge Co. (C. C. ) 
31 Fed. 757; Cessill v. State, 40 Ark. 504; 
Dunlieth & D. Bridge Co. v. Dubuque County, 
55 Iowa 558, 8 N. W. 443. 

. 

M A l  N·RENT. Vassalage. 

MAIN SEA. See Sea. 

and that it was put in the custody of the om- M A l  NAD. In old English law. A false oath; 
cer charged with the duty of forwarding the. ;perjury. Cowell. Probably from Sax. "man
mail. Pier v. Heinrichshoi'fen, 67 Mo. 163,29 atbl' or "mainath," a false or deceitful oath. 
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MA I N  E-PO RT. A small tribute, commonly 
of loaves of bread, which in some places the 
parishioners paid to the rector in lieu of 
small tithes. Cowell. 

MAI N O U R. In criminal law. An article 
stolen, when found in the hands of the thief. 
A thief caught with the stolen goodS in his 
possession is said to be taken "with the main
our," that is, with the property in manu, in 
his hands. 4 Bl. Comm. 307. 

the existence of a cause of action. Boutiller 
v. The Milwa.ukee, 8 Minn. i05, (Gil. SO, 81). 
Maintain, however, is applied to actions al
ready brought, but not yet reduced to judg
ment, Bruenn v. North Yakima School Dist. 
No. 7, Yakima County, 172 P. 569, 571, 101 
Wash. 37�; Smallwood v. Gallardo, 48 S. Ct. 
23, 275 U. S. 56, 72 L. Ed. 152. In this con
nection it means to continue or preserve in or. 
with; to carry on. In re Charles Nelson Co. 
(D. C.) 294 F. 926, 928.; Roullard v. Gray, 175 

The word seems to have corresponded with the P. 479, 480, 38 Cal. App. 79. 
Saxon "handhabend," (q. v.) In modern law it has ' The words "maintains " and "maintaining " 
sometimes been written as an English word "man- in statutes denouncing maintenance of a. 

ner," and the expression '�taken in the manner" oc- liquor nuisance denote continuous· or r�ur
curs in the books. Crabb, Eng. Law, 154. rent acts approaching permanence. Keeth v. 

MAl N OVRE, or MAl NCEUVRE. A trespass 
committed by hand. See 7 Rich. II, c. 4. 

MA I NPERNABLE. Capable of t>eing bailed; 
bailable; admissible to bail on giving surety 
by mainpernors. 

M A I NPERN.O R. In old practice. A surety 
for the appearance of a person under arrest, 
who is delivered out of custody into the hands 
of his bail. "Mainpernors " differ from "bail" 
in that a man's bail may imprison or sur
render him up before the stipulated day of 
appearance; mainpernors can do neither, but 
are barely sureties for his appearance at the 
day. Bail are only sureties that the party be 
answerable for the special matter for which 
they stipulate; mainpernors are bound to 
produce him to answer all charges whatso
ever. 3 BI. Comm. 128. Other distinctions 
are made in the old books. See Cowell. 

MA I N P R I SE. The delivery ot a person into 
the custody of mainpernors, (q. v.) Also the 
name of a writ (now obsolete) commanding 
the sheriff to take the security of mainpernors 
and set the party at liberty. 

MAI NSWORN. Forsworn, by making false 
oath with hand (mai.n) on book. Used in the 
north of England. Brownl. 4; Hob. 125. 

. M A I N TA I N. To keep up, preserve, bear 
the cost of, keep unimpaired, keep in good or
der, repair. Huffman v. State Roads Commis
sion of Maryland, 137 A. 358, 364, 152 Md. 
566; Plimpton v. New York, N. H. & H. R. R. 
Co.,l09 N. E. 732, 733, 221 Mass. 548; Cham
bers v. North River Line, 102 S. E. 198, 179 
N. C. 199; Kitsock v. Chicago, B. & Q. R. Co. 
(Mo. App.) 226 S. W. 269, 271; Weiher v. Phil
lips, 133 N. E. 67, 68, 103 Ohio St. 249; St. 
Louis Southwe:stern Ry. Co. of Texas v. Davy 
Burnt Clay Ballast Co. (Tex. Civ. App.) 273 
S. W. 630, 633. 

To support; to supply with means of 
support; provide for; sustain. State v. 
Board of Trust of Vanderbilt University, 164 
S. W. 1151, 1170, 129 Tenn. 279; State v. Tie
mann (Mo. App.) 253 S. W. 453. 

To maintain an action or suit may mean 
to commence or institute it; the term imports 

State, 193 Ind. 549,139 N. E. 589,590'; \Vehb 
v. U. S. (C. C. A.) 14 F.(2d) 57�t, 576; United 
Sb),tes v. Dowling (D. C.) 278 F. 630, 642. 

"Maintain" means to keep up, to keep from 
change, to preserve, to hold or keep in any particu
lar state or condition, though it is in some instances 
synonymous with "construct" when it must be in
clusive thereof to make it reasonable or effective. 
State v. Olympia Light & Power Co., 91 Wash. 519, 
158 P. 85, 89, and the word as applied to bridges, 
fences, etc. includes rebuilding in case of destruc
tion, State v. Chicago, M. & St. P. Ry. Co., 164 Wis. 
304, 159 N. W. 919, 921 ; Ponsler v. Union Traction 
Co. of Indiana; 76 Ind. App. 616, 132 N. E. 708, 709. 

MA I NTA I N ED. In pleading. A technical 
word indispensable in an indictment for main
tenance. 1 Wils. 325. 

MA I NTA I N O R. In criminal law. One that 
maintains or seconds a cause depending in 
suit between others, either by disbursing mon
ey or making friends for either party to
wards his help. Blount. One who is guilty 
of maintenance (q. 'I).) 

M A I NTENANCE. The upkeep, or preserving 
the condition of property to be operated. San 
Francisco & P. S. S. Co. v. Scott' (D. C.) 253 ]�. 
854; Grand Rapids & I. Ry. Co. v. Doyle (D. 
C.) 245 F. 792, 797; Orleans Parish School 
Board v. Murphy, 101 So. 268, 269, 156 La. 
925 . 

Sustenance; support; assistance. The fur
nishing by one person to another, for his sup
port, of the means of living, or food, cloth
ing, shelter, etc., particularly where the legal 
relation of the parties is such that one is 
bound to support the other, as between father 
and child, or husband and wife. Wall v. 
Williams, 93 N, C. 330, 53 Am. Rep. 458; 
Winthrop Co. v. Clinton, 196 Pa. 472, 46 AU. 
435, 79 Am. St. Rep. 729; Regina v. Grave
send, 5 EI. & BI. 466; State v. Beatty, 61 Iowa 
307, 16 N. W. 149; In re Warren Insane Hos
pital, 3 Pa. Dist. R. 223; Moore v. McKenzie, 
92 A. 296, 297, 112 Me. 356. 

"Maintenance" within rule entitling seaman 
to "maintenance" and cure if he falls sick 
or is wounded in service of ship includes food 
and lodging at expense of ship. The Bouker 
No. 2 (C. C. A.) 241 F. 831, 835. 



MAINTENANCE 

I n  Criminal Law 

An unauthorized and officious interference 
in a suit in which the offender has no interest, 
to assist one of the parties to it, against the 
other, with money or advice to prosecute or 
defend the action. 1 Russ. Orimes, 254; 00. 
Litt. 368b; Hawk. P. C. 393; Wickham v. 
Oonklin, 8 Johns. (N. Y. ) 220. 

Maintenance exists where one officiously intermed
dles in a suit which in no way belongs to him. 
The term does not include all kinds of aid in the 
prosecution or defense of another's cause. It does 
not extend to persons having an intel'est in the 
thing in controversy, nor to persons of kin or affinity 
to either party, nor to counsel or attorneys, for their 
acts are not officious, nor unlawful. The distinction 
between "champerty" and "maintenance" is  that 
maintenance is the promoting, or undertaking to 
promote, a suit by one who has no lawful caus� to 
do so, and champerty is  an agreement for a division 
of the thing in controversy, in the event of success, 
as a reward for the unlawfUl assistance. Bayard v. 
McLane, 3 Hal'. (Del.) 208. 

In "maintenance" no personal profit is expected or 
stipulated, the motive being simply to aid a party, 
with money or otherwise, to prosecute or defend his 
suit ; while in "champerty" there is  a bargain by 
which the champertor is to carry on the suit at his 
own expense, and is to derive some profit out of the 
thing sued for, if he prevails. Sampliner v. Motion 
Picture Patents Co. (C. C. A. ) 255 F. 242, 247 ; Whis
man v. Wells, 200 Ky. 59, 266 S. W. 897, 899. 

"Maintenance," at common law, signifies an un
lawful taking in hand or upholding of quarrels or 
sides, to the disturbance or hindrance of common 
right. The maintaining of one side, in consideration 
of some bargain to have part of the thing in dispute, 
is called "champerty." Champerty, therefore, is a 
species of maintenance. Richardson v. Rowland, 40 
Conn. 570. 

And see also, Gilman v. Jones, 87 Ala. 691, 5 So. 
785, 4 L. R. A. 113 ; Brown v. Beauchamp, 5 T. B. 
Mon. ( Ky.) 413, 17 Am. Dec. 81 ; Gowen v. Nowell, 1 
Me. 292 ; Vaughan v. Marable, 64 Ala. 66 ; Thurston 
v. Percival, 1 Pick. ( Mass.) 415 ; Hovey v. Hobson, 
51 Me. 62 ; Quigley v. Thompson, 53 Ind. 320. 

M A I OR.  An old form of "mayor. " 

MA I RE. 
I n, Old Scotch Law 

An officer to whom process was direct
ed. Otherwise called "mair of fie" (fee), 
and classed with the "serjand. " Skene. 

I n  French Law 
A mayor. 

MA I R I E. In French law. The government 
building of each commune. It contains the 
record office of all civil acts and the list of 
voters; and it is there that political and mu
nicipal elections take place. Arg. Fr. Mere. 
Law, 566. 
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M A I S U RA. A house, mansion, or farm. 
Oowell. 

MAiTRE. Fr. In French maritime law. 
Master; the master or captain of a vessel. 
Ord. Mar. live 2, tit. 1, art. 1. 

MAJ ESTAS. Lat. In Roman law. The ma
jesty, sovereign authority, or supreme prerog
ative of the state or prince. Also a shorter 
form of the expression "crimen majestatis," 
or "c'rimen lC8SC8 majesta,tis," an offense 
against sovereignty, or against the safety or 
organic life of the Roman people; i. e., high 
treason. 

MAJESTY. Royal dignity. A term used of 
kings and emperors as a title of honor. 

MAJO R. A person of full age; one who is 
no longer a minor; one who has attained 
the management of his own concerns and the 
enjoyment of his civic rights. 

I n  Military Law 

The officer next in rank above a captain. 

MAJ O R  A N N U S. The greater year; the bis
sextile year, consisting of 366 days. Bract. 
fol. 359b. 

Majo,r continet in Sle minus. The greater in
cludes the less. 19 Vine Abr. 379. 

MAJOR G E N E RAL. In military law. An 
officer next in rank above a brigadier gen
eral, and next below a lieutenant general, and 
who usually commands a division or an army 
corps. 

Major hrereditas venit u nicu ique n ostrum a 
jure et legibus quam a parenti bus. 2 Inst. 56. 
A greater inheritance comes to every one of 
us from right and the laws than from par
ents. 

Major n u m erus in se continet minorem.  Bract. 
fol. 16. The greater number contains in it
self the less. 

MAJ O RA REGA L I A. The king's dignity, 
power, and royal prerogative, as opposed to 
his revenue, which is comprised in the minora 
regalia. 2 Steph. Oomm. 475; 1 Bl. Oomm. 
240. 

Majore prena affectus quam legibus statuta es-t. 
non est infamis.  One affected with a greater 
punishment than is provided by law is not 
infamous . . 4 lnst. 66. 

MAJOR-ES. 

I n Roman Law and Genealogical Tables 

The male ascendants beyond the sixth de-

M A I SO N  D E  D I EU. Fr. 
almshouse; · a monastery. 
Literally, "house of God. " 

A hospital; an gree. 

St. 39 Eliz. c. 5. 

M A I STER. An old form of "master." 

I n Old English Law 

Greater persons; persons of .higber condi
tion or estate. 
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Majorl summm minor In est. In the greater 1 Reeve, Eng. Law, 476. MaJus. J'fU merum, 
,sum the less Is Included. 2 Kent, Comm. 618 ; more mere right. Bract. fot 31. 
Story, Ag. § 172. A writ proceeding in some customary man-

MAJORITY. Full age ; the age at which, 
by law, a person is entitled to the manage
ment of his own affairs and to the enjoy
ment of civic rights. The opposite of minor
ity. Also the 8tatu8 of a person who is a ma-
jor in age. 

The greater number. 

In the Law of Elections 

Majority signifies the greater number of 
votes. When there are only two candidates, 
he who receives the greater number of the 
votes cast is said to have a majority; when 
there are more than two competitors for the 
same office, the person who receives the great
est number of votes has a plurality, but he 
has not a majority unless he receives a great
er number of votes than those cast for all his 
competitors combined. 

In Military Affairs 

Majority denotes the rank and commission 
of a major. 

MAJ O R I TY OF QUAL I F I ED E LECTORS. 
In special elections, this term generally means 
a majority of those voting, and not a majority 
of the persons entitled to vote. People v. 
Edvander, 136 N. E. 693, 695, 304 Ill. 400; 
Harrison v. Barksdale, 102 S. E. 789, 793, 
127 Va. 180; Williams v. City of Norman, 
205 P. 144, 150, 85 Okl. 230; Bradshaw v. Mar
mion (Tex.Civ. App. ) 188 S.W. 973, 975; In 
re Validation of East Bay Municipal Utility 
Dist. Water Bonds of 1925, 239 P. 38, 46, 196 
Cal. 725, but see contra, Clayton v. Hill City, 
207 P. 770, 111. Kan. 595; 'Villiams v. Coun
ty Com'rs and Board of Education of Poll\: 
County, 97 S. E. 478, 479, 176 N. C. 554. 

ors to try a right to land. Cow. 

MAKE. To cause to exist; to form, fash
ion, or produce; to do, perform, or execute ; 
as to make an issue, to make oath, to make a 
presentment. 

To do in form of law; to perform with 
due formalities; to execute in legal form; as 
to make answer, to make a return or report. 
Ex parte Lockhart, 232 P. 183, 185, 72 Mont. 
136. 

To execute as one's act or obligation ; to 
prepare and sign ; to issue ; to sign, exe
cute, and deliver; as to make a conveyance, 
to make a note. Heinbach v. Heinbach, 202 
S. W. 1123, 1130, 274 Mo. 301; State v. O'Neil, 
135 P. 60, 63, 24 Idaho, 582; Spaulding v. 
First Nat. Bank, 205 N. Y . . · S. 492, 493, 210 
App. Div. 216. 

To conclude, determine upon, agree to, 
or execute; as to make a contract. MacIn
tyre v. McLean, 133 S. ,E. 471, 475, 162 Ga. 
280; Price v. Supreme Home of the Ancient 
Order of Pilgrims (Tex. Com. App. ) 285 S. 
W. 310, 312; TourtloU v. West Bangor & Her
mon Mut. Fire Ins. Co., 136 A. 481, 482, 126 
Me. 118. 

To cause to happen by one's neglect or 
omission; as to make default. 

To make acquisition of; to procure; to 
collect; as to make the money on an execution 
or to make a loan. Fidelity Trust Co. v. 
Fowler (Tex. Civ. App.) 217 S. W. 953, 954. 

To have authority or influence; to sup
port or sustain; as in the phrase, "This 
precedent makes for the plaintiff. " 

MAI(E A N  ASS I G N M ENT. To transfer one's 
property to an assignee for the benefit of one's 
creditors. 

MAI(E AN AWARD. To form and publish a 
MAJ O R I TY OF STOCKHOLDERS. A ma- judgment on the facts. Hoff v. Taylor, 5 N. J. 
jority in interest of the stockholders, and not Law, 833. 
a majority in number only. Bank of Los 
Banos v. Jordan, 139 P. 691, 167 Cal. 327. 
"Majority of stockholders " means majority 
per capita when the right to vote is per cap
ita, and a majority of stock when each share 
of stock is entitled to a vote, each particular 
case being determined by provisions of char
ter regulating voting. Simon Borg & Co. v. 
New Orleans City R. Co. (D. C. ) 244 F. 617, 
619. 

Majus dignum trah it a� se minus d:ignum.  The 
more worthy draws to itself the less worthy. 
Co. Litt. 43, 355b; Bract. fol. 175; Noy, Max. 
p. 6, max. 18. 

Majus est delictum seipsu m occidere quam ali
urn. It is a greater crime to kill one's self 
than another. Bart. Max. 108. See Suicide. 

MAJ US J US. In old practice. Greater right 
or more right. A plea in the old real actions. 

MAKE A CONTRACT. To agree upon, and 
conclude or adopt, a contract. In case of a 
written contract, to reduce it to writing, exe
cute it in due form, and deliver it as binding. 

MAKE D E FA U LT. To fail or be wanting in 
some legal duty; particularly to omit the en
tering of an appearance when duly summoned 
in an action at law or other judicial proceed
ing, to neglect to obes the command of a sub
pama, etc. 

MAI(E O N E'S FA I T H .  A Scotch phrase, 
equivalent to the old English phrase, "to make 
one's law. " 

MAI (ER. One who makes, frames, or or
dains; as a "law-maker." One who makes or 
executes; as the maker of a promissory note. 
See Aud v. Magruder, 10 Cal. 290; Sawyers 
v. Campbell, 107 Iowa, 397, 78 N. W. 56. 



Acco m m odration Maker 

See Accommodation. 

MAK I N G  LAW. In old practice. The for
mality of denying a plaintiff's charge under 
oath, in open court, with compurgators. One 
of the ancient methods of trial, frequently, 
though inaccurately, termed "waging law," or 
"wager of law." 3 BI. Comm. 341. 
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MALBERGE. A hill where the people as
sembled ata court, like the English assizes; 
which by the Scotch and Irish were called 
"parley hills. " Du Oange. 

MALCONNA. In Hindu law. A treasury or 
store-house. 

MALE. Of the masculine sex; of the sex that 
begets young. 

MAL. A prefix meaning bad, wrong, fraudu-
lent; as maladministration, malpractice, mal- MALE C R E D I T US. In old English law. Un

versation, etc. 
favorably thought of; in bad repute or eredit. 
Bract. fols. 116, 154. 

M A L  G REE. L. Fr. Against the will; with-
out the consent. Hence the single word "mal- M aledicta est expositio qum oorrum pit textum.  

gre," and more modern "maugre," (q. v.). That is a cursed interpretation which corrupts 

MAL-TO LTE. Fr. In old French law. A 
term said to have arisen from the usurious 
gains of the Jews and Lombards in their man
agement of the public revenue. Steph. Leet. 
372. 

the text. 4 Coke, 35a; Broom, Max. 622. 

MALED I CT I O N. A curse, which was an
ciently annexed to donations of lands made to 
churches or religions houses, against those 
who should violate their rights. Cowell. 

MALTDTE. In French history, an oppressive MALEFACT I ON. A crime; an offense. 

tax levied in 1292 and later. Oassell's New MALEFACTOR. He who is guilty, or has 
Fr. Dict. b . t d f 
MALA .  Lat. Bad; evil; wrongful. 

MALA F I D ES. Bad faith. The opposite of 
bo'1W fides (q. v.). Mala fide, in bad faith. 
Mal03 fidei possessor, a possessor in bad faith. 
Mackeld. Rom. Law, § 297. 

Mala gram matica non vitiat chartam. Sed in 
exposition e  instru me'ntoru m mala gr'am matioa 
quoad fieri possit ervitranda est. Bad grammar 
does not vitiate a deed. But in the exposition 
of instruments, bad grammar, as far as it can 
be done, is to tbe avoided. 6 Ooke, 39; Broom, 
Max. 686. 

MALA I N  SEe Wrongs in themsel�es; acts 
morally wrong; offenses against conscience. 
1 BI. Oomm. 57, 58; 4 Bl. Oomm. 8; Oom. v. 
Adams, 114 Mass. 323, 19 Am. Rep. 362; Tur
ner v. Mercl1ants' Bank, 126 Ala. 397, 28 So. 
469. 

MALA P RAX IS.  Malpractice; unskillful 
management or treatment. Particularly ap
plied to the neglect or unskillful management 
of a physician, surgeon, or apothecary. 3 Bl. 
Comm. 122. 

MALA PRO H I B I TA. Prohibited wrongs or 
offenses; acts which are made offenses by 
positive laws, and proMbited as such. 1 Bl. 
Oomm. 57, 58; 4 BI. Comm. 8. 

een con VIC e ,0 some crime or offense. 

Malefioia non debent re'mane're impun ita ; e,t im
pun itas continuum affectu m  trilluit delinquenti. 
4 Ooke, 45. Evil deeds ought not to remain 
unpunished; and impunity affords continual 
incitement to the delinquent. 

Maleftcia propositis distingu u ntur. Jenk. Oent. 
290. Evil deeds are distinguished from evil 
purposes, or by their purposes. 

MALEF I C I UM.  In the civil law. Waste; 
damage; tort; injury. Dig. 5, 18, 1. 

MALESON, or MAL I SO N .  A curse. 

MALESWORN, or MALSWO'RN. 
Cowell. 

Forsworn. 

MALFEASANCE. The wrongful or unjust 
doing of some act which the doer has no 
right to perform, or which he has stipulated 
by contract not to do. It differs from "mis
feasance " and '

''non-feasance,'' (which titles 
see. ) See 1 Chit. Pro 9; 1 Chit. PI. 134; Dud
ley v. Flemingsburg, 115 Ky. 5, 72 S. W. 327, 
60 L. R. A. 575, 103 Am. St. Rep. 253; Ooite 
v. Lynes, 33 Conn. 115; Bell v. Josselyn, 3 
Gray (Mass. ) 311, 63 Am. Dec. 741; Southern 
Ry. 00. v. Sewell, 18 Ga. App. 544, 90 S. E. 
94, 96; Glisson v. Biggio, 141 La. 209, 74 So. 
907, 909; Rising v. Ferris, 216 Ill. App. 252, 
256. 

MALADM
'
I N I STRAT I ON.  This term is used, 

in the law-books, interchangeably with mis- MALF ETRIA. In Spanish law. Offense. 

administration, and both words mean "wrong' White, New Recop. b. 2, tit. 19, c. 1, § 1. 

administration. " Minkler v. State, 14 Neb. 
183, 15 N. W. 331. 

MALICE. The doing of a wrongful act inten
tionally, without just cause or excuse. Brom

MA.LA ND R;I NUS. In old English law. 
thief or pirate. Wals. 338. 

A age v. Prosser, 4 Barn .. & C. 255; Sorenson 
v. Ohevrolet Motor 00., 171 Minn. 260,214 N. 

MALARY. In HindU. law. Judicial; belong-
ing to a judge or magistrate. 

� .  
W .  754, 755; Nunn v. Drieborg,. 235 Mich. 
383, 209 N. W. 89, 90; Nelson v. Nelson {C. C. 
A.) 296 F. 369, 375; Weaverv. Ficke, 174 Ky. 
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432, 192 S. W. 515, 516 ; Webb v. Cooks', watt- In General 
ers' and Waitresses' Union, No. 748 (Tex. Civ . .  -Actual malice. Express malice, or malice in 
App. ) 205 S. W. 465, 468 ; Cottle v. Johnson, fact. Gee v. Culver, 13 Or. 598, 11 P. 302 ;  
179 N. C. 426, 102 S. E. 769, 770. Eteenpain Co-op. Soc. v. Li11back (C. C. A.) 

A conscious violation of the law (or the 18 F.(2d) 9 12 9 17 '  Bresslin v. Star Co. 166 
prompting of the mind to commi� it ) which op- App. Div. $, 15i N. Y. S. 600 ; Swain v. 
erates to the prejudice of another person. Oakey, 100 N. C. 113, 129 S. E. 151, 152: 
Seaboard Air Line Ry. Co. v. Glenn, 213 Ala. 
284; 1M So. 548, 549. 

"A condition of the mind which shows a 
heart regardless of social duty and fatally 
bent on mischief, the existence of which is in
ferred from acts committed or words spoken." 
Harris v. State, 8 Tex. App. 109; State v. 
Naylor, 5 Boyce (Del. ) 99, 90 A. 880, 889; John 
B. Stetson University v. Hunt, 88 Fla. 510, 
102 So. 637, 639. 

Malice in the law of murder, means that 
condition of mind which prompts one to take 
the life of another without just cause or prov
ocation. State v. Smith, 26 N. M. 482, 194 
P. 869, 870; State v. Moynihan, 93 N. J. Law, 
253, 106 A. 817, 818; Caudle v. State, 7 Ga. 
App. 848(1 ),  68 S. E. 343; State v. Young, 314 
M<;>. 612, 286 S. W. 29, 34. 

"Malice," in its common acceptation, means ill will 
towards some person. In its legal sense, it applies to 
a wrongful act done intentionally, without legal 
justification or excuse. Dunn v. Hall, 1 Ind. 344. 

A man may do an act willfully, and yet be 
free of malice. But he cannot do an act mali
ciously without at the same time dOing it will
fully. The malicious doing of an act includes 
the willful doing of it. Malice includes intent 
and will. State v. Robbins, 66 Me. 328. 

For other definitions see Shannon v. Jones, 
76 Tex. 141, 13 S. W. 477; 'Williams v. Wil
l�Slms, 20 Colo. 51, 37 P. 614; Smith v. Rail
road Co., 87 Md. 48, 38 A. 1072 ; In re Freche 
(D. O. ) 109 F. 621; Craft v. State, 3 Kan. 
486; Lewis v. Chapman, 16 . N. Y. 369; State 
v. Avery, 113 Mo. 475, 21 S. W. 193; State 
v. Witt, 34 Kan. 488, 8 P. 769; State v. Walk:' 
er, 9 H()ust. (Del. ) 464, 33 A. 227; Cotton v. 
State, 32 Tex. 614; Com. v. Ohance, 174 Mass. 
245, 54 N. E. 551, 75 Am. St. Rep. 306. 

I n the Law of. Libe·1 and Slander 

As to privileged communications "malice" 
involves an evil intent or motive arising from 
spite or ill will; personal hatred or ill will; 
or culpable recklessness or a willful and wan
ton disregard of the rights and interests of 
the person defamed. McDonald v. Brown, 
23 R. I. 546, 51 A. 213, 58 L. R. A. 76-8, 91 Am. 
St. Rep. 65,9; Hearne v. De Young, 132 Cal. 
357, 64 P. 576 ; Oherry v. Des Moines Leader, 
114 Iowa, 298, 86 N. W. 323, 54 L. R. A. 855, 
89 Am. St. Rep. 36-5; Minter v. Bradstreet 
Co., 174 Mo. 444, 73 S. W. 66:8; Pecue v. West, 
233 N. Y. 316, 135 N. E. 515, 517 ; Houston 
Chronicle PUb. Co. v. Bowen (Tex. Civ. App. ) 
182 S. W. 61, 64 ;  Peterson v. Oleaver, 105 
Neb. 438, 181 N. W. 187, 189, 15 A. L. R. 447. 

-Constructive mal ice. Implied malice; mal
ice inferred from acts; malice imputed by 
law; malice which is not shown by direct 
proof of an intention to do injury, (express 
malice,) hut which is inferentially established 
by the necessarily injurious results of the acts 
shown to have been committed. State v. Har
rigan, 9 Houst. (Del. ) 369, 31 Atl. 1052 ; 
Hogan v. State, 36 Wis. 238 ; Oaldwell v. 
Raymond, 2 Abb. Prac. (N. Y. ) 196. 

-Express mal ice. Actual malice; malice in 
fact; ill will or wrongful motive; a de
liberate intention to commit an injury, evi
denced by external circumstances. Sparf v. 
U. S., 156 U. S. 51, 15 Sup. Ct. 273, 39 L. Ed. 
343; Farrer v. State, 42 Tex. 271; Singleton 
v. State, 1 Tex. App. 507; Jones v. State, 29 
Ga. 594 ; Wynne v. Parsons, 57 Conn. 73, 17 
Atl. 362; Howard v. Sexton, 4 N. Y. 161; 
Herbener v. Crossan, 4 Pennewill (Del. ) 3-8, 
5'5 AU. 224 ; Weir v. McEwan, 94 N. J. I.-aw, 
92, 109 A. 3100, 356; People v. Scalisi, 324 Ill. 
131, 154 N. E. 715, 722. 

-General mal ice. General malice is wicked
ness, a dispOSition to do wrong, a "black and 
diabolical heart, regardless of social duty and 
fatally bent on mischief. " Neal v. Nelson, 
117 N. C. 393 , 23 S. E. 428, 53 Am. St. Rep. 
590 ; Brooks v. Jones, 33 N. C. 260. 

-I m plied mali ce.  Malice inferred by legal rea
soning and necessary deduction from the res 
gesta: or the conduct of the party. Malice in
ferred from any deliberate cruel act commit
ted by one person against another, however 
sudden. Whart. Hom. 38. 'What is called 
"general malice" is often thus inferred. 
Sparf v. U. S. , 156 U. S. 51, 15 Sup. Ct. 2'73, 
39 L. Ed. 343; Hotema v. U. S. , 186 U. S. 413, 
22 Sup. Ct. 895, 46 L. Ed. 1225 ; Darry v. Peo
ple, 10 N. Y. 120; State v. Mason, 54 S. C. 
240, 32 S. E. 357; State v. Neal, 37 Me. 469; 
State v. Harrigan, 9 Houst. (Del. ) 369, 31 AU. 
1052; Gusman v. State, 72 Tex. Cr. R. 258, 
171 .s. W. 770, 775. 

-Legal malice. An expression used as the 
equivalent of "constructive malice," or "mal
ice in law. " Humphries v. Parker, 52 Me. 
502. 

-Malice aforethought. In the definition of 
"murder," malice aforethought exists whell'e 
the person doing the act which causes death 
has an intention to cause death or grievous 
bodily harm to any person, (whether the prr
son is actually killed or not ) or to commit 
any felony whatever, or has the knowledge 
that the act will prob�bly cause the death of 
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Qr g.rievQus bodily harm to some person, al- knowing or caring who may be the victim. 
though he does not desire it, or even wishes Mitchell v. State, 00 Ala. 30. 
that it may not be caused. Steph. Crim. Dig. 
144 ; 1 Russ. Crimes, 641. The words "malice MAL I C I O US. Evincing malice ; done with 

aforethought" long ago acquired in law a set- malice and an evil 'design ; willful. 

tled meaning, somewhat different from the MALI C I O US ABA N D O NM ENT. In criminal popular Qne. In their legal sense they dO' nQt law. The desertiQn of a wife or husband 
import an actual intention to kill the de- without just cause. 
ceased. The idea is not spite or malevQlence 
to the deceased in particular, but evil design 
in general, the dictate of a wicked, depraved, 
and malignant heart ; nQt premeditated per
sQnal hatred or revenge towards the person 
killed, ·but that kind of unlawful purpose 
which, if persevered in, must prQduce mis
chief. State v. Pike, 49 N. H. 399, 6 Am. Rep. 
533. And see Thiede v. Utah, 159 U. S. 510, 
16 Sup. Ct. 62, 40 L. Ed. 237 ; State v. Fiske, 
63 Conn. 388, 28 Atl. 572 ; Nye v. People, 35 
Mich. 19 ; People v. BQrgetto, 99 Mich. 336, 
58 N. W. 328 ; Darry v. People, 10 N. Y. 120 ; 
Allen v. U. S. 164 U. S. 492, 17 Sup. Ct. 154, 
41 L. Ed. 528 ; Kota v. People, 136 Ill. 655, 27 
N. E. 53 ; Hogan v. State, 36 Wis. 242 ; Peo
ple v. Watts, 198 Cal. 776, 247 P. 884, 893 ; 
Huddleston v. State, 134 Miss. 382, 98 So. 
839, 841; Hall v. Commonwealth, 207 Ky. 718, 
270 S. W. 5, 9. 

-Malice in fact. Express or actual malice. 
Railway Co. v. Behee, 2 Tex. Civ. App. 107, 
21 S. W. 384 ; Hotchkiss v. Porter, 30 Conn. 
414. 

-Malice in law. Implied, inferred, or legal 
malice. See Smith v. RQdecap, 5 Ind. App. 
78, 31 N. E. 479 ; Bacon v. Railroad Co., 66 
Mich. 1·66, 33 N. W. 181. 

-Malice prepense. Malice aforethought ; de
liberate, predetermined malice. 2 Rolle, 461. 

-Particular mal ice. Malice directed against a 
particular individual ; ill will ; a grudge ; 
a desire to be ,revenged on a particular per
son. BrQoks v. JQnes, 33 N. C. 261 ; State v. 
Long, 117 N. C. 791, 23 S. E. 431. 

MAL I C I O US ABUSE O F  PROCESS. The 
willful misuse or misapplication of process 
to' accomplish a purpose not warranted or 
cQmmanded by the writ ; the malicious per
version of a regularly issued process, whereby 
a result not lawfully or prQperly obtained on 
a writ is secured ; not including cases where 
the prQcess was prQcured maliciously but nQt 
abused Qr misused after its issuance. Bart
lett v. Christhilf, 69 Md. 219, 14 At!. 521 ; 
Mayer v. Walter, 64 Pa. 283 ; Humphreys v. 
Sutcliffe, 192 Pa. 336, 43 AU. 954, 73 Am. St. 
Rep. 819 ; Kline v. Hibbard, 80 Hun, 50, 29 
N. Y. Supp. 807 ; Kashdan v. Wilker Realty 
Co., 197 App. Div. 659, 189 N. Y. S. 138, 139 ; 
King v. Yarbray, 136 Ga. 212 (1), 71 S. E. 
131. 

MAL I C I O US ACCUSAT I O N. Procuring ac
cusatiQn Qr prQsecution of another from im
proper motive and without prQbable cause. 
McKenzie v. State, 113 Neb. 576, 204 N. W. 
60, 63. 

MAL I C I O US ACT. A wrQngful act intention
ally done without legal justification or ex
cuse ; an unlawful act dQne wilfully or pur
posely to injure another. Bowers v. State, 
24 Tex. App. 542, 7 S. W. 247, 5 Am. St. Rep. 
901 ; Payne v. Western & A. R. Co., 13 Lea 
(Tenn.) 526, 49 Am. Rep. 666 ; Brandt v. 
MQrning .Journal Ass'n, 81 App. Div. 183, SO 
N. Y. Supp. 1002 ; Tucker v. Bartlett, 9'7 Kan. 
163, 155 P. 1, 2 ;  HuttQn v. Watters, 132 Tenn. 
527, 179 S. W. 134, 13'5, L. R. A. 1916B, 1238, 
Ann. Cas. 19160, 433 ; Harris v. Rich, 104 0kl. 
120, 229 P. 10S0, 10S2. 

MALI C I O US ARREST. An arrest made will
-Preconceived mal ice. Malice prepense or fully and without prQbable cause, but in the 
aforethQught. See State v. Reidell, 9 Houst. course of a regular proceeding. 
(Del.) 470, 14 Atl. 550. 

-Premeditated mal ice .  An intentiQn to kill 
unlawfully, deliberately formed in the mind 
as the result of a determinatiQn meditated 
upon and fixed before the act. State v. Gin 
Pon, 16 Wash. 425, 47 Pac. 961 ; Milton v. 
State, 6 Neb. 143 ; State v. Rutten, 13 Wash. 
211, 43 Pac. 30. 

-Special malice. Particular or personal mal
ice ; tha.t is, 'hatred, ill will, or a vindictive 
disposition against a particular individual. 

-Universal malioe. By this term is riot meant , 
a malicious purpose to take the life of all per
sons, but it is that .depravity of the human 
heart which determines to take life upon 

slight ' or insufiicient provocation, withQut 

MALI C I O US I NJ U RY. An injury committed 
against a persQn at the prompting of malice 
or hatred towards him, or done spitefully 01' 
wantonly. State v. Huegin, 110 Wis. 189', 85 
N. W. 1046, 62 L. R. A. 700 ; Wing v. Wing, 
66 Me. 62, 22 Am. Rep. 548. 

The willful doing of an act with knowledge 
it is liable to injure anQther and regardless 
of consequences. In re Kalk (D. C.) 270 F. 
627, 629. 

MALI C I OUS M ISC H I E F. A term applied to 

the willful destruction of personal property� 
from actual ill will OT resentment towards 
its owner or possessor. People v. Petbera.m, 
64 Mich. 252, 31 N. W. 188 ; First Nat. Bank 
v. Burkett, 101 Ill. 394, 40 Am. Rep. 209 ; State 
v. Robinson, 20 N. C. 130, 32 Am. D,ec. 661 ; 
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Thomas V. State, 30 Ark. 435 ; State v. Waltz, 
158 Iowa, 191, 139 N. W. 458, 459. Maliciou'S 
mischief or damage is a species of injury to 
private property, which the law considers as 
a public crime. This is such as is done, not 
anirrw furandi, or with an intent of gaining 
by another's loss, but either out of a spirit 
of wanton cruelty or wicked revenge. In this 
latter light it bears a near relation to the 
crime of arson, for, as that affects the habita
tion, so does this the property, of individuals ; 
and therefore any damage arising from this 
mischievous dispositiop, though only a tres
pass at the common law, is now, by several 
statutes, made severely penal. Jacob. 

MAL I C I O US P ROSECUT I O N .  A judicial 
proceeding regularly instituted against a per
son out of the prosecutor's malice and ill will, 
with the intention of injuring him and with
out probable cause which terminates in favor 
of the person prosecuted. For this injury 
an action on the case lies, called the "action 
of malicious prosecution." Hicks v. Brantley, 
102 Ga. 264, 29 S. E. 459 ; Eggett v. Allen, 119 
Wis. 625, 96 N. W. 803 ; Harpham v. Whitney, 
77 Ill. 38 ; Lauzon v. Charroux, 18 R. 1. 46,7, 
28 Atl. 975 ; Frisbie v. Morris, 7'5 Conn. 637, 
55 At!. 9 ;  Wilson v. Lapham, 196 Iowa, 745, 
195 N. W. 235, 237 ; Thomas v. Bush, 200 
Mich. 224, 166 N. W. 894, 895 ; Finney v. Zin
gale, 82 W. Va. 422, 95 S. E. 1046, 1047, L. 
R. A. 1918F, 1130 ; Graziani v. Ernst, 169 
Ky. 751, 185 S. W. 99, 100. 

MAL I C I O US T R ESPASS. The act of one who 
maliciously or mischievously injures or 
causes to be injured any property of another 
or any public property. State v. McKee, 109 
Ind. 497, 10 N. E. 405 ; Hannel v. State, 4 
Ind. App. 485, 30 N. E. 111.s. 

MALI C I O US USE O F  PROCESS. "Malicious 
use of process" occurs where plaintiff employs 
court's process to execute object which law 
intends process to subserve, but proceeds 
maliciously and without probable cause. Rob
inson v. Commercial Credit Co., 37 Ga. App. 
291, 139 S. E. 915, 916. 

MAL I GNARE. To malign or slander ; also 
to maim. 

MALI  N,GE.R� To feign sickness or any physi
cal disablement or mental lapse or derange
ment, especially for the purpose of escaping 
the performance of a task, duty, or work. 

MAL I T IA.  Lat. Actual evil design ; ex
press malice. 

Malitia est acid,a ;  est m al i  an imi  affectus. Mal
ice is sour ; it is the quality of a bad mind. 
2 BuIst. 49. 

MALI T I A  PRIECOGITATA. Malice afore
thought. 

MALT LIQUOR. 

Malltils homlnum eat obvlandum.  The wicked 
or malicious designs of men must be thwarted. 
4 Coke, 15b. 

MALLEAB LE. Capable of being dra.wn out 
and extended by beating ; capable of exten
sion by hammering ; reducible to laminated 
f.orm by beating. Farris v. Magone (C. C.) 46 
F. 845. 

MALLUM. In old European law. A court 
of the higher kind in which the more import
ant business of the county was dispatched 
by the count or earl. ' Spelman. A public na
tional assembly. 

MALO A N I M O. Lat. With an evil mind ; 
with a bad purpose or wrongful intention ; 
with malice. 

MALO G R�TO: Lat. In spite ; unwillingly. 

MALO SENSU. Lat. In an evil sense or 
meaning ; with an evil signification. 

MALPRACTI C E. Any professional miscon
duct, unreasonable lack of skill or fidelity in 
professional or fiduciary duties, evil practice, 
or illegal or immoral conduct. Gregory v. 
McInnis, 140 S. C. 52, 134 S. E. 527, 529. As 
applied to physicians and surgeons, this term 
means, generally, professional misconduct 
towards a patient which is considered repre
hensible either because immoral in itself or 
because contrary to law or expressly forbid
den by law. 

In a more specific sense, it means bad, 
wrong, or injudicious treatment of a patient, 
professionally and in respect to the pal'lticular 
disease or injury, resulting in injury, un
necessary suffering, or death to the patient, 
and proceeding from ignorance, carelessne'Ss, 
want of pro'per professional skill, disregard 
of established rules or principles, neglect, or 
a malicious or criminal intent. See Rodgers 
v. Kline, 56 Miss. 816, 31 Am. Rep. 389 ; Tuck
er v. Gillette, 22 Ohio Oil'. Ct. R. 669 ; Abbott 
v. Mayfield, 8 Kan. App. 387, 56 P. 327 ; Hib
bard v. Thompson, 109 Mass. 288 ; Napier v. 
Greenzweig (C. C. A.) 256 F. 196, 197. 

The term is occasionally applied to lawyers� 
and then means generally any evil practice 
in a professional capacity, but rather with 
reference to the court and its practice and 
process' than to the client. See In re Baum, 
55 Hun, 611, 8 N. Y. S. 771 ; In re Silkman, 
88 App. Div. 102, 84 N. Y. S. 1025 ; Cowley 
v. O'Oonnell, 174 Mass. 253, 54 N. E. 558 ; 
In re Smith, 84 N. J. Eq. 252, 94 A. 39, 42. 

MALT. A substance produced from barley 
or other grain by a process of steeping in 
walter until germination begins and then dry
ing in a kiln, thus converting the starch into 
saccharine matter. See Hollender v. Magone 
(C. C.) 38 F. 915 ; U. S. v. Cohn, 2 Ind. T. 
474, 52 S. W. 38. 

Malitia supplet retatem.  MaIke supplies [the MALT L I QU O R. A general term including all 
want of] age. Dyer, l04b ; Broom Max. 316. alcoholic beverages prepared essentially by 
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the fermentation of an infusion of malt (as 
distinguished from such liquors as are pro
duced by the process of distillation), and par
ticularly such beverages as are made from 
malt and hops, like beer, ale, and porter. See 
Allred v. Sitate, 89 Ala. 112, 8 So. 56 ; State 
v . .  Gill, 89 Minn. 502, 95 N. W. 449 ; U. S. v. 
Ducournau (0. 0.) 54 F. 138 ; State v. Stapp, 
29 Iowa, 552 ; Sarlls v. U. S., 152 U. S. 570, 
14 S. Ot. 720, S8 L. Ed. 556 ; Logi v. State, 
153 Ark. 317

'
, 240 S. W. 400, 4.01 ; Olaunch v. 

State, 82 Tex. Cr. 355, 199 S. W. 483, 484. 
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Mal u m  quo com m unius eo pejus. The more 
common an evil is, the worse it is. Branch, 
Prine. 

Malus usus abolendus est. A bad or invalid 
custom is [ought] to be abolished. Litt. § 212 ; 
00. Litt. 141 ; 1 Bl. Oomm. 76 ; Broom, Max. 
921. 

MALVEI LLES. In old English law. III will ; 
crimes and misdemeanors ; malicious practic
es. Cowell. 

MALV E I S  PROC U R O RS. L. Fr. Such as 
MALT M U LNA. A quern or malt-mill. used to pack juries, by' the nomination of ei-
MALT-SHOT, or MAL T-SCOT. .A. certain ther party in a cause, or other practice. Cow-

payment for making malt. Somner. ell. 

MALT-TAX. An excise duty upon malt in 
MALV E I SA. A warlike engine to batter and 
bealt; down walls. 

England. 1 Bl. Comm. 313 ; 2 Steph. Comm. 
581 . 

MALT REATME.NT. In reference to the 
treatment of his pa:tient by a surgeon, this 
term signifies improper or unskillful treat
ment ; it may result either from ignorance, 
neglect, or willfulness ; but the word does 
not necessarily imply that the conduct of the 
surgeon, in his treatment of the patient, is 
either willfully or grossly careless. Com. 
v. Hackett, 2 Allen (Mass.) 142. 

MALUM, n. Lat. In Roman law. A mast ; 
the mast of a ship. Dig. 50, 17, 242, Pl'. Held 
to be part of the ship. Id. 

MALUM, adj. Lat. 
reprehensible. 

Wrong ; evil ; wicked ; 

MALUM I N  SE. A wrong in itself ; an act or 
case involving illegality from the very nature 
of the transaction, upon principles of na:tural, 
moral, and public law. Story, . Ag. § 346 ; 
State v. Trent, 122 Or. 444, 259 P. 893, 898. 
An act is said to be malum in se when it is 
inherently and essentially evil, that is, im
moral in its nature and injurious in- its con
sequences, without any regard to Ithe fact of 
its being noticed or punished by the law of 
the state. Such are most or all of the offens
es cognizable at common law, (without the 
denouncement of a statute ;) as murder, lar
ceny, etc. 

Mal u m  non  habet effioientem,  sed deficientem, 
causam. 3 Inst. Proem. Evil has not an effi
cient, but a deficient, cause. 

Malum n o'n p,rresumitur. Wickedness is nOit 
presumed. Branch, Princ. ; 4 Coke, 72a. 

MALUM PROH I BI T UM.  A wrong prohibit
ed ; a thing which is wrong because prohibit
ed ; an act which is not inherently immoral, 
but becomes so because its commission is ex
pressly forbidden by positive law ; an act in
volving an illegality resulting from positive 
law. Oontrasted with mal·um in se. Story, 
Ag. § 346 ; People v. Pavlic, 227 Mich; 562, 
199 N� W. 373, 374, 35 A. L; R. 741. 

MALVERSAT I O N:. In French law. This 
word is applied to all grave and ' punishable 
faults committed in the exercise of a charge 
or commission, (office,) such as corruption, ex
action, concussion, larceny. Merl. Repert. 

MAN. A human being. A person of the male 
sex. A male of the human species above the 
age of puberty. 

. 

In its most extended sense the term in
cludes not only the adult male sex of the 
human species, 'but women and children. 

I n Feudal Law 

A vassal ; a tenant or feudatory. The An
glo-Saxon relation of lord and man was orig
inally purely personal, and founded on mu
tual contract. 1 Spence, Ch. 37. 

MAN OF STRAW. See Men of Straw. 

MANACLES. Ohain for the hands ; shackles. 

MANAGE� To conduct ; to carry on ; to 
have under control ; to administer ; to direct 
the concerns of a business or establishment. 
Generally applied to affairs that are some
what complicated and that involve skill and 
judgment. Oom. v. Johnson, 144 Pa. 377, 22 
A. 703 ; Roberts v. State, 26 Fla. 360, 7 So. 
861 ; Ure v. Ure, 185 Ill. 216, 56 N. E. 1087 ; . 
Youngworth v. Jewell, 15 Nev. 48 ; Watson 
v. Oleveland, 21 Conn. 541 ; The Silvia, 171 
U. S. 462, 19 S. Ot. 7, 43 L. Ed. 241 ; City of 
Newburgh v. Dickey, 164 App. Div. 791, 150 N. 
Y. S. 175, 177 ; Neilson v. Alberty,· 36 Okl. 490, 
129 P. 847, 849. 

MANAGEM ENT. Control, discretionary pow
er of direction ; J. T. Oamp Transfer 00. v. 
Davenport, 74 So. 156, 159, 1 5  Ala. App. 507 ; 
Browne v. Oity of New York, 210 N. Y. S. 786, 
795, 125 Misc. 1. 

"Management" of an estate ;necessarily im
plies the power to invest the income and col
lections, and to "manage" money means to 
employ or invest it, Keyes v. Metropolitan 
Trust Co. of City of New York, 115 N. E. 455, 
456, 220 N. Y. 237 ; while word "management" 
as applied to a vessel includes control during 
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voyage of everything with which vessel Is one of the forms observed in the process of 

equipped to protect her and her cargo against emancipation. 
inroad of the seas, Jay Wai N am v. Anglo-
American Oil Co. (d. c. A.) 202 F. 822, 827. , MANCIPATE. To enslave ; to bind ; to tie. 

MANAGER; A person chosen or appointed to 
manage, direct, or administer the affairs of 
another person or of a corporation or com
pany.

' Com. v. Johnson, 144 Pa. 377, 22 A. 
703 ; Oro Min. & Mill. Co; v. Kaiser, 4 Colo. 
App. 219, 35 P. 677 ; Saunders v. United States 
Marble Co., 65 P. 782, 25 Wash. 475 ; Robinson 
v. Moark-Nemo Oonso1. Mining Co., 178 Mo. 
App. 531, 163 S. W. 885, 887 ; Kelly v. New
ark Shoe Stores Co., 190 N. C. 406, 130 S. E. 
32, 34 ; Sullivan v. Evans-Morris-Whitney 
Co., 54 Utah, 293, 180 P. 435, 438. Also one 
of the persons appointed on the part of the 
house of representwtives to prosecute impeach
ments before the senate. 

MANAG ERS OF A C O N F EREN C E. Members 
of the houses of parliament appointed to rep
resent each house at a conference between the 
two houses. It is an ancient rule that the 
number of commons named for a conference 
should be double those of the lords. May, 
ParI. Pro C. 16. 

MANAG I N,G AGENT. See Agent. 

MAN·AGI N G  OWN ER O F  S H I P'. The manag
ing owner of a ship is one of- several co-own
ers, to whom the others, or those of them who 
join in the adventure, have delegated the man
agement of the ship. He has , authority to 
do aU things usual and necessary in the man
agement of the ship and the delivery of the 
cargo, to ena,ble her to prosecute her voyage 
and earn freight, with the right to appoint an 
agent for the purpose. 6 Q. B. Div. 96; 
Sweet. 

MANAG I UM. A mansion-house or dwell- , 
ing-place. Cowell. 

MANAS M EO IJE. Men of a mean condition, 
or of the lowest degree. 

MAN BOTE. In Saxon law. A compensa
tion or recompense for homicide, particularly 
due to the lord for killing his man or vassal, 
the amount of which was regulated by that 
of the were. 

MANCA, MANCUS, or MANC USA. A square 
piece of gold coin, commonly valued at thirty 
pence. Cowell. 

MANCEPS. Lat. In Roman law. A pur
chaser ; one who took the article sold in his 
hand ; a formality observed in certain sales. 
Oalvin. A farmer of the public taxes. 

M A N C H E-PR ESENT. A bribe ; a present 
from the donor's own hand. 

MAN C I PARE. Lat. In Roman law. To sell, 
alienate, or make over to another ; to sell 
with certain formalities ; to sell a person ; 

MANCIPATIO. Lat. In Roman law. A cer
tain ceremony or formal process anciently re
quired to be performed, to perfect the sale or 
conveyance of res mancipi, (land, houses, 
slaves, horses, or cattle.) The parties were 
present, (vendor and vendee,) with five wit
nesses and a person called "Ubripens," who 
held a balance or scales. A set form of words 
was repeated on either side, indicative of 
transfer of ownership, and certain prescribed 
gestures made, and the vendee then struck 
the scales with a piece of copper, there':' 
by symbolizing the payment, or weighing out, 
of the stipulated price. 

The ceremony of man.cipatiQ was used, in 
later times, in one of the forms of making a 
will. The testator acted as vendor, and the 
heir (or tamilim emptor) as purchaser, the lat
ter symbolically buying the whole estate or 
succession, of the former. The ceremony 
was also used by a father in making a ficti
tious sale of his son, which sale, when three 
times repeated, effectuated the emancipation 
of the son. 

MANel P I  RES. Lat. In Roman law. Cer
tain classes of things which could not be 
aliened or transferred except by means of a 
certain formal ceremony of conveyance called 
"maneip,atio," (q. v.) These included land, 
houses, slaves, horses, and cattle. All other 
things were called "res nee maneipi." The 
distinction was abolished by Justinian. The 
distinction corresponded as neal'ly as may be 
to the early distinction of English law into 
real and p€rsonal property ; res mancipi be
ing objects of a military or agricultural char
acter, and res nee mancipi being all other suh
jects of property. Like personal estate, res 
nee maneipi were not originally either valu
able in 8e or valued. Brown. 

MAN C I P I UM.  I.at. In Roman law. The 
momentary condition in which a filius, etc., 
might be when in course of emancipation 
from the potestas, and before that emancipa
tion was absolutely complete. The condi
tion was not like the aominiea, potestas over 
slaves, but slaves are frequently called "man
eipia" in the non-legal Roman authors. 
Brown. 

To form a clear conception of the true import of 
the word in the Roman jurisprudence, it is neces
sary to advert to the four distinct powers which 
were exercised by the pater familias, viz. : the 
'manus, or martial power ; the manaipium, result
ing from the mancipatio, ()r aZienatio pe1' res et 
Ubram, of a freeman ; the dominica potestas, the 
power of the master over his slaves, and the patria 
potestas, the paternal power. When

' 
the pater 

familias sold his son, venum dare, mancipare, the 
paternal power was succeeded by the manaipium, or 
the power acquired by the purchaser over the person 
whom he held in mancipio, and whose condition was 
assimilated to that of a slave. What is most re-
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markable is, that on the emancipation from the 
m.ancipium he fell back into the paternal power, 
which was not entirely exhausted until he had been 
sold three times by the pater jamilias. Si pater 
jilium ter venum dat, fiZiU8 a patre Ziber esto. Gaius 
speaks of the manciPatio as tmaginaria qucedam 
oondiVio because in his times it was only resorted 
to for the purpose of adoption or emancipation. See 
1 Ortolan 112 ; Morey, Rom. L. 23, 32 ; Sohm, Inst. 
R. L. 124, 390. 
MAN C I PLE. A clerk of the kitchen, or cater
er, especially in colleges. Cowell. 

MANCO M U NA L. In Spanish law. An obli
gation in said to be mancomunal when one 
person assumes the contract or debt of an
other, and makes himself liable to pay or ful
fill it. Schm. Civil Law, 120. 

MAN DAM I ENTO. In Spanish law. Com
mission ; authority or power of attorney. A 
contract of good faith, by which one person 
commits to the gratuitous charge of another 
his affairs, and the latter accepts the charge. 
White, New Recop. b. 2, tit. 12, c. 1. 

MANDAMUS. Lat. We command. This is 
the name of a writ (formerly a high preroga
tive writ) which issues from a court of su
perior jurisdiction, and is directed to a pri
vate or municipal corporation, or any of its 
officers, or to an executive, administrative or 
judicial officer, or to an inferior court, com
manding the performance of a particular act 
therein specified, and belonging to his or their 
public, official, or ministerial duty, or direct
ing the restoration of the complainant to 
rights or privileges of which he has been il
legally deprived. See Lahiff v. St. Joseph, 
etc., Soc., 76 Conn. 648, 57 A. 69,2, 65 L. R. 
A. 92, 100 Am. St. Rep. 1012 ; Milster v. 
Spartanburg, 68 S. C. 243, 47 S. E. 141 ; State 
v. Carpenter, 51 Ohio St. 83, 37 N. E. 261, 46 
Am. St. Rep. 556 ; Chicago & N. W. R. Co. v. 
Crane, 113 U. S. 424, 5 Sup. Ct. 578, 28 L. Ed. 
1064 ; Arnold v. Kennebec County, 93 Me. 117, 
44 A. 364 ; Placard v. State, 148 Ind. 305, 47 
N. E. 623 ; Atlanta v. Wright, 119 Ga. 207, 
45 S. E. 994 ; State v. Lewis, 76 Mo. 370 ; Ex 
parte Crane, 5 Pet. 190, 8 L. Ed. 92 ; Marbury 
v. Madison, 1 Cranch, 158, 2 L. Ed. 60 ; U. S. 
v. Butterworth, 169 U. S. 600, 18 Sup. Ct. 441, 
42 L. Ed. 873 ; Bernert v. Multnomah Lumber 
& Box Co., 247 P. 155, 157, 119 Or. 44. 

The action of mandamus is one, brought in a court 
of competent jurisdiction, to obtain an order of such 
court commanding an inferior tribunal, board, cor
poration, or person to do or not to do an act the 
performance or omission of which the law enjoins as 
a duty resulting from an office, trust, or station. 
Where discretion is left to the inferior tribunal or 
person, the mandamus can only compel it to act, 
but cannot control such discretion. Rev. Code Iowa, 
1880 § 3373 (Code 1931, § 12440) .  

A '  writ o f  mandamus i s  a summary writ issuing 
from the proper court, commanding the official board 
to whom it is addressed to perform some specific 
legal duty to which the party applying for the writ 
is entitled of legal right to have performed. elli-
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cago, R. I. & G. Ry. CO. T. State (Tex. Civ. App.) 
241 s. W. 255, 258. 

Classification 

The writ of mandamU8 is either perem.ptory 
or alternative, according as it requires the 
defendant absolutely to obey its behest, or 
gives him an opportunity to show cause to the 
contrary. It is the usual practice to issue 
the alternative writ first. This commands 
the defendant to do the particular act, or else 
to appear and show cause against it at a day 
named. If he neglects to obey the writ, and 
either makes default in his appearance or 
fails to show good cause against the applica
tion, the pere:Q1ptory manitamus issues, which 
commands him absolutely and without qualifi
cation to do the act. 

MANDAN S. Lat. In the civil law. The 
employing party in a contract of mandate. 
One who gives a thing in charge to another ; 
one who requires, requests, or employs an
other to do some act for him. Inst. 3, 27, 1, 
et seq. 

MAN DANT. In French and Scotch law. 
The employing party in the contract of ma·n
datum, or mandate. Story, Bailm. § 138. 

Mandata l icita recip iunt  strictam i nterpreta
tionem,  sed i I I icita Jatam ex extensam . Lawful 
commands receive a strict interpretation, but 
unla wful commands a broad and extended 
one. Bac. Max. reg. 16. 

MAN DATA I RE. Fr. In French law. A per
son employed by another to do some act for 
him ; a mandatary. 

Mandatarius terminos sibi positos transgredi 
n on potest. A mandatary cannot exceed the 
limits assigned him. Jenk. Cent. 53. 

MANDATARY. He to whom a mandate, 
charge, or commandment is given ; also, he 
that obtains a benefice by manitamttS. Briggs 
v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662. 

MANDATE. 
I n  Practice 

A judicial command or precept proceeding 
from a court or judicial officer, directing the 
proper officer to enforce a judgment, sentence, 
or decree. Seaman v. Clarke, 60 App. Div. 
416, 69 N. Y. Supp. 1002 ; Horton v. State, 63 
Neb. 34, 88 N. W. 1,46. 

In the practice of the supreme court of the 
United States, the mandate is a precept or 
order issued upon the decision of an appeal 
or writ of error, directing the action to be 
taken, or disposition to be made of the case, 
by the inferior court. Egbert v. St. Louis & 
S. F. R. Co., 151 P. 228, 230, 50 Okl. 623 ; 
State v. Casey, 217 P. 632, 633, 108 Or. 386 ; 
Fisher v. Burks, ' 120 N. E. 768, 769, 285 Ill. 
290. 
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In some of the state jurisdictions, the. name 

"mandate" has been substituted for "manda
mus" as the formal title of that writ. Chris
man v. Superior Court in and for Fresno 
County, 219 P. 85, 86, 63 Cal. App. 477 ; State 
v. Debaun, 198 Ind. 661, 154 N. E. 492, 494 ; 
Davies v. Board of Com'rs of Nez Perce Coun
ty, 143 P. 945, 946, 26 Idaho, 450. 

I n Contracts 

A bailment of property in regard to which 
the bailee engages to do some act without 
reward. Story, Bailm. § 137 ; Maddock v. 
Riggs, 190 P. 12, 16, 106 Kan. 808, 12 A. L. R. 
216. 

A mandate is a contract by which a lawful busi
ness is committed to the management of another, 
and by him undertaken to be performed gratuitously. 
The mandatary is bound to the exercise of slight 
diligence, and is responsible for gross neglect. The 
fact that the mandator derives no benefit from the 
acts of the mandatary is not of itself evidence of 
gross negligence. Richardson v. Futrell, 42 Miss. 
525 ; Williams · v. Conger, 8 S .  Ct. 933, 125 U. S. 397, 
31 L. Ed. 778. A mandate, procuration, or letter of 
attorney is an act by which one person gives power 
to another to transact for him and in his name one 
or several affairs. The mandate may take place in 
five different manners,-for the interest of the person 
granting it only ; for the joint interest of both par
ties ; for the interest of a third person ; for the in
terest of a third person and that of the party grant
ing it ; and, finally, for the interest Of the manda
tary and a third person. Civ. Code La. arts. 2985, 
2986. 

Mandates and deposits closely resemble .each other ; 
the distinction being that in ma,ndate$ . the c.are and 
service are the principal, and the custody the ac

·
� 

cessory, while in deposits the cu�tody is ' the prin� 
cipal thing, and the care and service are merely ac
cessory. Story, Bailm. § 140. 

The word may also denote a request or di
rection. Thus, a check is a mandate by the 
drawer to his banker to pay th� amount to 
the transferee or holder of the check. 1 Q. B. 
Div. 33. 

I n the Civi l  Law 

The instructions which the emperor ad
dressed to a public functionary, and wbich 
were rules for his conduct. These mandates 
resembled those of the proconsuls, the man
data jurisdictio, and were ordinarily binding 
on the legates or lieutenants of the emperor 
in the imperial provinces and there they bad 
the authority of tbe principal edicts. Say. 
Dr. Rom. c. 3 , · § 24, no. 4. 

MANDATO. In Spanish law. The contract 

del' the statute absolutely void ; if the provi
sion is such that disregard of it will consti
tute an irregularity, but one not necessarily 
fatal, it is said to be d,irectory; So, the man
datory part of 11 writ is that which com
mands 'the person to do the act specified. 
State v. Barnell, 142 N. E. 611, 613, 109 Ohio . 
St. 246 ; Williams v. Sherwood, 200 N. W. 782, 
784, 51 N. D, 520 ; State v. Kozer, 217 P. 827, 
832, 108 Or. 550 ; Ex parte Brown (Mo. App.) 
297 S. W. 445, 447 ; State v. Alderson, 142 P. 
210, 215, 49 Mont. 387, Ann. Cas. 1916B, 39 ; 
City of Enid v. Champlin Refining Co., 240 P. 
604, 608, 112 Ok1. 168 ; In re Opinion of the 
Justices, 126 A. 354, 363, 124 Me. 453 ; Hud
gins v. Mooresville Consol. School Dist . ,  278 
S. W. 769, 770, 312 Mo. 1 ;  Ex parte Brown 
(Mo. App.) 297 s. W. 445, 447 ; Alabama Pine 
Co. v. Merchants' & Farmers' Bank of Alice
ville, 109 So. 358, 350, 215 Ala. 66 ; State v. 
Hager, 136 S. E. 263, 264, lD2 W. Va. 689 ; In 
re Thompson, 144 N. W. 243, 244, 94 

·
Neb. 658. 

It is· also said that when the provision of a 
statute is the essence of the thing required to 
he done, it is mandatory ; Norwegian Street, 
81 Pa. 349 ; otherwise, wben it relates to form 
and manne'r ; and where an act is incident, or 
after jurisdiction acquired, it is directory 
merely ; Davis v. Smith, 58 N. H. 17. 

MANDATO RY, n. One to wbom a man
date is given ; one who undertakes without 
compensation to perform certain duties. 
Swords v. Simineo, 216. P. 806, 809, 68 Mont. 
164 ; Smith v. State, 199 Ind. 217, 156 

. N .. � . 513, 515· ; Billings Bench 'Vater Ass'n 
v. · Yellowstone County, 225 P. 996, 999, 70 
Mont. 401. 

MAN DAT O RY I NJ U NCT I O N. See Injunc
tion. 

MAN D ATUM.  Lat. In the civil law. 
contract of mandate, (q. v.) 

The 

Mandatum n isi gratu itu m nu l l um  est. Unless a 
mandate is gratuitous, it is not a mandate. 
Dig. 17. 1. 1.  4 ;  Inst. 3 ,  27 ; 1 Bouv. Inst. n. 
1070. 

MAN DA;V I BALLl VO.- (I have commanded 
or made my mandate to the bailiff.) In Eng
lish practice. The return made by a sheriff, 
where the bailiff of a liberty has the execution 
of a writ, that he has commanded the bailiff 
to execute it. 1 Tidd, Pro 309 ; 2 Tidd, Pro 
1025. 

of mandate. Escriche. M AN ENTES. Tenants. Obsolete. Cowell. 

MA NDATO, PAN ES D E. Loaves of bread 
given to the pOor upon l\faundy Thursday. 

MANDATO R. The person employing another 
to perform a mandate. 

MAN DATO RY, adj. Containing a com
mand ; preceptive ; imperative ; peremptory. 
A provision in a statute is rnandatory when 
disobedience to it will make the .act done un-
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MAN ERA. In Spanish law. Manner 
mode. Las Partidas, pt. 4, tit. 4, I. 2. 

or 

MANER I U M.  In old English law. A manor. 

Maneriu m dicitur a manend'o, secundum excel 
lentiam, sedes magna, flxa, et  stabi l is. Go. Litt. 
58. A manor is so called from manendo, ac
cording to its excellence, a seat, great, fixed, 
and firm. 
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MAN G ONAR E. In old English law. To buy the manner and form in which the fact o r  
i n  a market. facts are set forth are also capable of pro.lf. 

MAN G O N ELLUS. A warlike instrument for 
casting stones against the walls of a castle. 
Cowell. 

. 

MANH OOD.  In feudal law. A term denot
ing the ceremony of doing homage by the 
vassal to his lord. The formula used was, 
"Dc'venin vester homo," I become your man. 
2 Bl. Comm. 54. 

To arrive at manhood means to arrive at 

Brown. 

MAN N I NG.  A day's work of a man. Cow
ell. A summoning to court. Spelman. 

MAN N I RE. To cite any person to appear i n  
court a n d  stand in judgment there. It i s  dif
fel'ent from bnnnire ; for, though both of 
them a re citations, this is by the ndvel'se par� 
ty, and that is by the judge. Du Cange. 

twenty-one years of age. Felton v. Billups, MANNOPUS. In old English law. Goods 

21 N. C. 58:;. taken in the hands of an apprehended thief. 
The same as "mainour," (q. v.) 

MAN I A. As to "mania a potu" and "mania 
fanatica," see Insanity. 

MAN I FEST. 

I n  Marit ime Law 

A sea-letter ; a written document required 
to be carried by merchant vessels, containing 
an account of the cargo, with other pa rticu
htrs, for the facility of the customs officers. 
See New York & Cuba S.  S. Co. v. U. S. (D. C.) 
125 Fed. 320. 

I n  Evidence 

That which is clear and requires no proof ; 
that which is notorious. 

Manifesta probatione non ind igent. 7 Coke, 40. 
Things manifest do not require proof. 

MAN I FESTO. A formal written declaration, 
promulgated by a prince, or by the executi've 
authority of a state or nation, proclaiming its 
reasons and motives for declaring a war, or 
for any other important international action. 

MAN I PULUS. In canon law. A handker
chief, which the priest always had in his left 
hand. Blount. 

MAN I< I N D. The race or species of human 
beings. In law, females, as well as males, 
may be included under this term. Fortesc. 
91. 

MAN N ER. This is a 'Word of large significa
tion. hut cannot exceed the subject to which 
it belongs. The incident cannot be extended 
beyond its principal. Wells v. Bain, 75 Pa. 
39, 54, 15 Am. Rep. 563. 

Mannel' does not necessarily include time. Thus, 
a statutory requirement that a mining tax shall be 
"enforced in the same manner" as c'ertain annual 
taxes need not Imply an annual collection. State v. 
Eureka Consolo Min. Co., 8 Nev. 15, 29. 

Also a thing stolen, in the hand of the 
thief ; a corruption of "rnainour," (q. 'V.) 
MAN NER AND FOR M ;  M O DO ET FORMA. 
Formal words introduced at the conclusTon of 
a traverse. Their object is to put the party 
whose pJeading is traversed not only to the 
proof that the matter of fact denied is, in its 
�ne�al effect, true as alleged, but also that 

MANN US. A horse. Cowell. 

MAN O R. A house, dwelling, seat, or resi
dence. 

I n English Law 
The manor was originally a tract of l an d  

granted out b y  the king t o  a lord or other 
great person, in fee. It was otherwise called 
a "barony" or "lordship," and appendant to it 
was the right to hold a court. called the 
"court-baron." The lands comprised in the 
mnnor were divided . into terrm ienementales 
(tenemental lands or bocland) and tert'm do
minicnlcs, or demesne lands. The former 
were given by the lord of the manor to his fol
lowers or retainers in freehold. The lntter 
were such as he reserved for his own use ; hut 
of these part were held by tenants in copy
hold, i. e., those holding by a copy of the rec
ord in the lord's court ; and part, under the 
name of . the "lord's waste," served for pubUc 
roads and commons of pasture for the lord 
and tenants. The tenants, considered in their 
relation to the court-baron and to eaC'h oth
er, were called "pares curim." The word al
so signified ·the franchise of hnving a manor, 
with jurisdiction for a court-baron nnd the 
right to the rents and services of copyhold
ers. 

I.n Amerioon Law 
A manor is a tract ' held Of a proprietor by 

a fee-farm rent in money or in kind, ancl de
scending to the oldest son of the proprietor, 
who in New York is caUed a " patroon." Peo
ple v. Van Rensselaer, 9 N. Y. 291. 

I n  General 

-Reputed Manor. Whenever the demesne 
lands and the services , become absolutely sep
arated, the manor ceases to be n manor in 
reality, although it may (and usun lly does) 
continue to be a manor in repututiun, a nd Is 
then called a "reputed manor/' and it is also 
sometimes called a "seigniory in gross.'" 
Brown. 

MAN QU ELLER. In Saxon law. A murder
er. 

MAN RENT. In Scotch law. The service ot 
a man 01" vassal. A bond of manrent was an 
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inst�ment by which It person, tn order to se
cur� the protection of some powerful lord, 
bound himself to such lord for the perform
ance of certain services. 

MANSE. In old English law. A habitation 
or dwelling, generally with land attached. 
Spelman. 

A residence or dwelling-house for the par
ish priest ; a parsonage or vicarl1ge house. 
Cowell. S till used in Scotch law in this 
sense. 

MANSER. A bastard. Cowell. 

MANS I O. In Anglo-Saxon times the amount 
of land which would support a man and his 
family, called by various names : Mansio, 
familia, hide. 2 Holdsw. Hist. E. L. 54. 

M ANSI ON .  A dwelling-house or place of res
idence, including its appurtenant outbuild
ings. Thompson v. People, 3 Parker, Cr. R. 
(N. Y.) 21'4 ; Comm. v. Pennoc].:, 3 Sergo & R. 
(Pa.) 199 ; Armour V. State, 3 Humph. (Tenn.) 
385 ; Devoe V. Comm., 3 Mete. (Mass.) 325. 

The mansion includes not only the dweIIing-hou�e. 
but also the outhouses, such as barns, stables, cow
houses, dairy houses, and the like, if they are parcel 
of the messuage (that is,. within the curtilage or pro
tection of the dwelling-house) though not under the 
same roof nor contiguous to it. 2 East, P. C. 492 ; 
State.v. Brooks, 4 Conn. 448 ; Bryant v. State, 6() Ga. 
358 ; Fletcher v. State, 10 Lea (Tenn.) 339. 

I n Old English L.aw 

Residence ; dwelling. 

MANSI ON-HOUSE. In the law of burglary, 
etc., any species of dwelling-house. 3 lnst. 
64. 

MANSLAUG HTER. In criminal law. The 
unlawful killing of another without malice, 
either express or implied ; which may be ei
ther vo]untarily, upon a sudden heat, or in
voluntarily, but in the commission of some Ull
lawful act. 1 Hale, P. C. 466 ; 4 BI. Comm. 
191. 

Manslaughter is the unlawful killing of a 
human creature without malice, either ex
press or iml)lied, and without any mixture 
of deliberation whatever ; which may be vol
untary, upon a sudden heat of passion, or in
voluntary, in the commission of an unlawful 
act, or a lawful act without due caution and 
circumspection. Code Ga. 1882, § 4324 (Pen. 
Code 1910, § 64) ; Pen. Code Cal. § 192. And 
see Wallace V. U. S., 162 U. S. 466, 16 Sup. 
Ct. 859, 40 L. Ed. 1039 ; Stokes v. State, 18 
Ga. 35 ; Clarke v. State, 117 Ala. 1, 23 So. 
671, 67 Am. St. Rep. 157 ; U. S. v. King (C. C.) 
34 F. 309 ; People v. Maine, 51 App. Div. 142, 
64 N. Y. Supp. 579 ; High v. State, 26 Tex. 
App. 545, 10 S. W. 238, 8 Am. St. Rep. 488 ; 
State v. Worl�man, 39 S. C. 151, 17 S. E. 694 ; 
State v. Brown, 2 Marv. (Del.) 380, 36 A. 458 ; 
U. S. v. Lewis (C. C.) 111 F. 632 ; State v. 
Zellers, 7 N. J. Law, 243. 

ItANSLAtrGlITER 

The distinction between "manslaughter" and "mur
der" consists In the following : In the former, 
though the act which occasions the death be unlaw
ful or likely to be attended with bodily mischief, yet 
the malice, either express or implied, which is the 
very essence of' murder, Is presumed to be wanting 
In manslaughter. 1 East, P. C. 218 ; Comm. v. Web
ster, 5 Cush. (Mass. ) 304, 52 Am. Dec. 711. It also dif
fers from "murder" in this : that there can be no 
accessaries before the fact, there having been no 
time for premeditation. 1 Hale, P. C. 437 ; 1 Russ. 
Crimes, 485 ; 1 Blsh. Crim. Law, 678 ; Forrest v. 
State, 172 Ark. 1176, 288 S. W. 925, 926 ; State v. Mc
Kinney, 5 Boyce (Del. ) 128, 90 A. 1067 ; State v. Wil
son, 95 W. Va. 525, 121 S. E. 726, 729 ; State v. Vial, 
153 La. 883, 96 So. 796, 800 ; People v. Crenshaw, �98 
Ill. 412, . 131 N. E. 576, 577, 15 A. L. R. 671 ; State v. 
Fenik, 45 R. I. 309, 121 A. 218, 221 ; State V. Wilson, 
104 S. C. 351, 89 S. E. 301. 

The statutes and decisions vary as to what 
constitutes manslaughter. Twyman v. State, 
258 S. W. 480, 482, 96 Tex. Cr. R. 439 ; State 
v. Palmer, 176 P. 547, 548, 104 Wash. 396 ; 
Pippin v. State, 97 So. 615, 617, 19 Ala. App. 
384 ; Paramore v. State, 129 S. E. 772, 777, 
161 Ga. 166 ; State V. Budge, 137 A. 244, 246, 
126 Me. 223, 53 A. L. R. 241 ; State V. Pond, 
134 A. 572, 573, 125 Me. 453 ; Commonwealth 
V. Pl'incipattl, 104 A. 53, 57, 260 Pa. 587 ; 
People v. Seiler, 207 P. 396. 398, 57 Cal. App. 
195 ; State v. Dean, 122 A. 448, 450, 2 W. W. 
Harr. (Del.) 290 ; State v. Agnesi, 104 A. 299, 
301, 92 N. J. Law, 53 ; State v. White, 94 S. 
E. 972, 973, 81 'V. Va. 516. 

. 

There are various degrees of manslaughter 
recognIzed by different states, viz. : First 
degree: Roohano v. State, 167 N. W. 741, 742, 
167 Wis. 500 ; .  Savage v. State, 100 So. 919, 
921, 20 Ala. App. 97 ; and People v. Koer
ber, 155 N. E. 79, 82, 244 N. Y. 147. Second 
degree : State v. Staples, 148 N. W. 283, 126 
Minn. 396 ; and see, also, People V. Koer
ber, 155 N. E. 79, 82, 244 N. Y. 147 ; Jones v. 
State, 109 So. 189, 191, 21 Ala. App. 234 ; 
section 1745, Compo Stats. Oklo 1921 ; Clark V. 
State (Ok!. Cr. App.) 224 P� 738, 740. Third 
degree : State V. Prince, 167 S. W. 535, 538, 
258 Mo. 315 ; State V. Constitino (Mo. Sup.) 
181 S. W. 1155, 1157. Fourth degree : State 
v. Schwenk, 167 P. 743, 744, 101 Kan. 408 ; 
State v .. Horner, 180 S. W. 873, 874, 266 Mo. 
109 ; State V. Abrams, 223 P. 301, 303, 115 
Kan. 520 : Roohana v. State, 167 N. W. 741, 
742, 167 Wis. 500 ; Rev. St. Mo. 1909, § 4468. 

Volu ntary Manslaughter 

In criminhl law. Manslaughter committed 
voluntarily UlJ0n a sudden heat of the pas
sions ; as if, U!1on a sudden quarrel, two 
persons fight, anet OTIP of them kills the oth
er. 4 Bl. Comm. 190, 191 ; State V. Disalvo, 
121 A. 661, 663, 2 'V. W. H:ur. (Del.) 232 ; 
M iller V. Commonwealth, 173 H .  W. 761, 763, 
163 Ky. 246 ; People v. Ryczek, 194 N. \V. 
609, 611, 224 Mich. 106 ; Henwood ,.. State, 
129 P. 1010, 1012, 54 Colo. 188 ; Common
wealth V. Croson, 92 A. 754, 756, 246 Pa. 536 ; 
State V. Lewis, 154 S. W. 716, 719, 248 Mo. 
498 ; State v. McGarrity, 71 So. 730, 732, 139 
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La. 430 ; Shiflett v. Commonwealth, 130 S. E. 
784, 143 Va. 609 ; Wiley v. State, 170 P. 
869, 873, 19 ' Ariz. 346, L. R. A. 1918D, 373. 
Voluntary manslaughter is unlawful taking 
of human life under circumstances falling 
short of willful or deliberate intent to kill 
and approaching too near thereto to be justi
fiable homicide. State v. McVay, 132 A. 436, 
438, 47 R. I. 292, 44 A. L. R. 572. The ab
sence of intention to kill or to commit any 
unlawful act which might reasonably produce 
death or great bodily harm is th'e distinguish
ing feature between voluntary and involun
tary homicide. State v. Weisengoff, 101 S. E. 
450, 455, 85 W. Va. 271 ; Harding v . .  State, 
225 p.., 482, 484, 26 Ariz. 334 ; State v. Pond, 
134 A. 572, 573, 125 Me. 453 ; Alexander v. 
state, 129 S. E. 102, 160 Ga. 769. 

I nvoluntary M anslaughter 

"Involuntary manslaughter" is where a 
person in ' committing an unlawful act not 
felonious or tending to great bodily harm, or 
in committing a lawful act without proper 
caution or requisite skill, unguarded1y or un
designedly kills another. State v. Disalvo, 
121 A. 661, 663, 2 'V. W. Harr. (Del.) 232 ; 
State v. Mclyor, 111 A. 616, 617, 1 W. W. 
Harr. (Del.) 123 ; State v. McVay, 132 A. 436, 
437, 47 R. I. 292, 44 A. 1.1. R. 572 ; State v. 
\Yhaley; 132 S. E. 6, 8, 191 N. C. 387 ; Jones 
v. Commonwealth, 281 S. 'V. 164, 167, 213 
Ky. 356 ; State v. Dean (Del.) 122 A. 448, 449; 
2 ,Y. 'V. Harr. 290 ; Cox v. Commonwealth, 
165 S. \V. 411, 412, 158 Ky. 435 ; Mundy v. 
Commonwealth, 131 S. E. 242, 244, 144 Va. 
609 ; People v. Ryczek, 194 N,. W. 609, 611� 
224 Mich. 106 ; Madding' v. state, '177 8. W. 
410, 412, 118 Ark. 506 ; Commonwealth v. 
Mayberry, 138 A. 686, 687, 290 Pa. 195 ; Craf
ford v. State, 273 S. W. 13, 14, 169 Ark. 225 ; 
State v. \Veisengoff, 101 S. E. 450, 455, 85 'V. 
Va. 271. 

. 

MANSO, or MANSUM. In old English law. 
.A mansion or house. Spelman. 

MANSTEA L I NG.  A word sometimes used 
synonymously with "kidnaPr>ing," (q. v.). 

MANSU ETUS. Lat. Tame ; as though ac
customed to come to the hand. 2 Bl. Comm. 
391. 

MANSUM CAPITALE. The manor-house or 
lord's court. Paroch. Antiq. 150. 

M ANTEA. In old records. A long robe or 
mantle. 

MANTH EOFF. 
stealer. 

In Saxon law. A horse-

MANTI C U LATE. To pick pockets. 

MANTLE C H I LDREN. See Pal�io Cooperire. 

MAN-TRAPS. Engines to catch trespassers, 
now unlawful unless set in a dwelling-house 
for defense between sunset and sunrise. 24 
& 25 ' Viet. c. 100, § 31. 
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MAN U B R EV I .  Lat. With a short hand. A 
term used in the civil law, signifying shortly ; 
directly ; by the shortest course ; without cir
cuity. 

MANU F O RT I .  Lat. With strong hand. A 
term used in old writs of trespass. .Manu 
forti et ctun multitudine gentium, with 
strong hand and multitude of people. Reg. 
Orig. 183. 

MANU LONGA. Lat. With a long hand. A 
term used in the civil law, signifying indi
rectly or circuitously. Calvin. 

MANU OPERA. Lat. Cattle or implements 
of husbandry ; also stolen goods taken from 
a thief caught in the fact. Cowell. 

MAN U AL Performed by the hand ; used 
or employed by the hand ; held in the hand. 
Thus, a distress cannot be made of tools in 
the "manual occupation" of the debtor. 

MANUAL D ELI VERY. Delivery of personal 
property sold, donated, mortgaged, etc., by 
passing it into the "hand" of the ptlrchaser or 
transferee, that is, by an actual and corporeal 
change of possession. 

MANUAL G I FT. The manual gift, that is, 
the giving of corporeal movable effects" ac
companied by a real deliYery, is not subject 
to any formality. Civil Code La. art. 1539. 

MAN UAL LABO R. Labor performed by hand 
or by the exercise ' of physical force, with or 
without the aid of tools and of horses or other 
beasts of burden, but depending for its ef
fectiveness chiefly upon personal muscular ex
ertion rather than upon skill, intelligence, or 
adroitness. See Lew .Jim v. U. S., 66 F. 954, 
14 C. C. A. 281 ; Martin v. Wakefield, 42 
Minn. 176, 43 N. 'V. 966, 6 L. R. A. 362 ; 
Breault v. Archambault, 64 :\Iinn. 420, 67 N. 
W. 348, 58 Am. St. Rep. 545. 

MAN UALI A  B EN E F I C I A. The daily distri
butions of meat and drink to the canons and 
other members of cathedral churches for 
their present subsistence. Cowell. 

MAN UALIS  O BED I ENTIA. Sworn obedience 
or submission upon oath. Cowell. 

MAN UCAPT I O .  In old English practice. A 
writ which lay for a man taken on suspicion 
of felony, and the like, who could not be ad
mitted to bail by the sheriff, or others having 
power to let to mainprise. Fitzh. Nat. Brev. 
249. 

MANUCAPTO RS. The same as mainpernors, 
(q. v.) 

MANU FACTO RY. A building, the main or 
principal design or use of whieh is to be a 
place for producing articles as products of 
labor ; not merely a place where something 
may be made by hand or machinery, but what 
in common understanding is known as a "fac
tory." Halpin v. Insurance Co., 120 N. ,Yo 73, 



1157 

23 N. E. 989, 8 L. R. A. 79 ; Schott v. Harvey, 
105 Pa. 227, 51 Am. Rep. 201 ; Franklin' F. 
Ins. Co. v. Brock, 57 Pa. 82 ; In re 1. Rhein
strom & Sons Co. (D. C.) 207 F. 119, 134 ; City 
of Louisville Tin & Stove Co.,' 186 S. W. 124, 
170 Ky. 557. 

MAN U FACTU RE, v. The primary meaning 
of this word is "making with the hand," but 
this definition is too narrow for its present 
use. Its meaning has expanded as workman
ship and art have advanced, so that now near
ly all artificial products of human industry, 
nearly all such materials as have acquired 
changed conditions or new and specific com
binations, whether from the direct action of 
the human hand, from chemical processes de
yised and directed by human skill, or by the 
employment of machinery, are now commonly 
dE'signated as "manufactured." Carlin v.  
\Vestern Assur. Co. ,  57 Md. 526, 40 Am. Rep. 
440 ; Evening Journal Ass'n v. State Board 
of Assessors, 47 N. J. Law, 36, 54 Am. Rep. 
114 ; Attorney General v. Lorman, 59 Mich. 
157, 26 N. W. 311, 60 Am. Rep. 287 ; Kidd v. 
Pearson, 128 U. S. 1, 9 S. Ct. 6, 32 L. Ed. 346 ; 
State v. Crounse, 105 Neb. 672, 181 N. W. 562, 
563, 16 A. L. R. 533 ; United States v. Basic 
Products Co. (D. C.) 260 F. 472, 481 ; Patter
son v. State, 140 Ark. 236, 215 S. W. 629, 631 ; 
Ellis v. State, 198 Ind. G79, 154 N. E. 489, 490 ; 
'Varren v. Renault F'reres Selling Branch, 
195 Ill. App. 117, 118 ; Henderson v. Shreve
port Gas, Electric Light & Power Co., 134 La. 
39, 63 So. 616, 619, 51 L. R. A. (N. S.) 448 ; 
Hadfield-Penfield Steel Co. v. Sheller, 108 
Ohio St. 106, 141 N. E. 89, 91 ; State v. Hen
nessy Co., 71 Mont. 301, 230 P. 64, 65 ; Hotch
kiss v. District of Columbia, 44 App. D. C. 73, 
78 ; Pardy v. Boomhower Grocery Co., . 178 
ApI). Div. 347, 164 N. Y. S. 775, 776. 

MA N U FACTU RE, n. In patent law. Any 
useful product made directly by human labor, 
or by the aid of machinery directed and con
trolled by human power, and either from raw 
materials, or from materials worked up into 
a new form. Also the process by which such 
products are made or fashioned. Turner v. 
Quincy Market Cold Storage & 'Varehouse 
Co. (C. C. A.) 225 F. 41 ; Thacher v. City of 
Baltimore (D. C.) 219 F. 909, 912 ; Internation
al Mau:soleum Co. v. Sieyert (C. C. A.) 213 F. 
225, 227 ; .  Aiken v. Riter & Conley Mfg. Co. 
(D. C.) 205 F. 531, 533 ; Riter-Conley Mfg. Co. 
v. Aiken (C. C. A.) 203 F. 699, 7D2 ; Cincinnati 
Traction Co. v. Pope (C. C. A.) 210 ]'. 443, 446. 

An instrument created by the exercise of 
mecfianical forces and designed for the pro
duction of mechanical effects, but not capable, 
when set in motion, of attaining, by its own 
operation, to any predetermined results. It 
receives its rule of action from the external 
source which furnishes its motive power. 

A manufacture requires the constant guidance and 
cpntrol of some separate intelligent agent ; a ma
chine operates under the direction of that intelli
gence with which it was endowed by 'its inventor 

MANUS MO&TUA. 

wl;l.en he imposed on it its structural law. The 
parts of a machine, considered separately from 
the machine itself, all kinds of tools and fabrics, 
and every other vendible substance, which is neither 
a complete machine nor produced by the mere union 
of ingredients, is included under the title "manufac.,. 
ture." Rob. Pat. § 182. 

Domestic Man ufactu res 

This term in it state statute is used, gener
ally, of ma.nufactures within its jurisdiction., 
Com. v. Giltinan, 64 Pa. 100. 

MAN U FACTU R I N G CORPORAT I ON.  A cor
poration engaged in the production of some
article, thing, or object, by skill or labor, out 
of raw material, or from matter which has 
already been subjected to artificial forces, or 
to which something has been added to change' 
its natural condition. People v. Knickerbock
er Ice Co., 99 N. Y. 181, 1 N. E. 669. The 
term does not include a mining corporation. 
Byers v, ]'ranklin Coal Co., 106 ¥ass. 135. 

MAN UM I SS I ON.  The act of liberating a 
slave from bondage and giving him freedom .. 
In a wider sense, releasing or delivering one
person from the power or control of another, 
See Fenwic!;;: v. Chapman, \) Pet. 472, 9 II. Ed.: 
193 ; State v. Prall, 1 N. J. Law, 4,. 
Man u m ittere idem est q u od extra manum vet: 
potestatem ponere. Co. Litt. 137. To manu
mit is the same as to plaee beyond hand and: 
power. 

MANUNG,  or M O N UNG.  In old English law.
The district within the jurisdiction of a' 
reeve, apparently so called from his power to 
exercise therein one of his chief functions •. 
viz., to exact (aman.ian) all fines. 

MANUPES. In old Eitglish law. A foot of" 
full and legal measure. 

MANUPRET I UM.  Lat. In Roman law. The 
hire or wages of labor ; compensation for la
bor or services performed. See Mackeld. 
Rom. Law, § 413. 

MANU RABLE. In old English law. Capable 
of being had or held in hand ; capable of man
ual occupation ; eapable of being cultivated ; 
capable of being touched ; tangible ; corporeal. 
Hale, Anal. § 24. 

MANU RE. In old English law. To occupy ; 
to use or cultivate ; to have in manual occu
pation ; to bestow manual labor upon. Cowell. 

MAN US. Lat. A hand. 

I n the Civil Law 

This word signified power, control, author
ity, the right of physical coercion, and was 
often used as synonymous with "potestas." 

I n O ld Engl ish Law 

I t  signified an oath or the person taking an 
oath ; a compurgator. 

MANUS MORTUA. A dead hand ; mortmain. 
Spelman. 



M.A,.NUSCRIP'l' 

MANUSCR I PT. A writing ; a paper written 
with the hand ; a writing that has not been 
printed. Parton v. Prang, 18 Fed. Cas. 1275 ; 
Leon Loan & Abstraet Co. v. Equalization 
Board, 86 Iowa, 127, 53 N. W. 94, 17 L. R. A. 
199, 41 Am. St. Rep. 486. 
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MARCH. In Scotch law. A boundary line 
or border. Bell. The word is also used in 
composition ; as march-dilee, march-stone. 

MARCHAND ISES AVAR i EES. In French 
mercantile law. Damaged goods. 

MANUTENENT I A. The old writ of mainte- MARCHERS. In old English law. Noble
nance. Reg. Orig. 182. men who lived on the marches of Wales or 

Scotland, and who, according to Camden, had 
MANWORTH. In old English law. The their private laws, as if th('y had been petty 
'price or value of a man's life or head. Cowell. kings ; which were abolished by the statute 27 

M ANY. This term denotes a multitude, not 
mere]y a number greater than that denoted by 
the word "few." LouisYille & N. R. Co. v. 
Hall, 87 Ala. 708, 6 So. 2JJ, 4 L. R. A. 710, 13 
Am. St. Rep. 84. But compare Hilton Bridge 
Const. Co. v. Foster, 26 Misc. Rep. 338, 57 N. 
Y. S. 140, holding that three persons may be 
"many." 

M ANZI E. In old Scotch law. Mayhem ; mu
tilation of the body of a person. Skene. 

MAP. A representation of the earth's sur
face, or of some portion of it, showing the 
relative position of the parts represented, 
usually on a flat surface. Webster. "A map 
is but a transcript of the region which it por
trays, narrowed in compass so as to facilitate 
an understanding of the original." Banker' v. 
Caldwell, 3 Minn. 103 (Gil. 55). 

MAR. To make defective ; to do serious in
jury to ; to damage greatly ; to impair, spoil, 
ruin ; to do physical injury to, especially by 
cutting oil' or defacing a part ; to mutilate ; 
mangle, disfigure ; deface. Maxwell v. City of 
Buhl, 40 Idaho, 644, 236 P. 122, 123 ; Borden v. 
Hirsh, 249 Mass. 205, 143 N. E. 912, 914, 33 
A. L. R. 526. 

• 

MARA. In old records. A mere or moor ; a 
lake, pool, or pond ; a bog or marsh that can
not be drained. Cowell ; Blount ; Spelman. 

MARAUDER. "A ma'rauder is defined in 
the law to be 'one who, while employed in the 
army as a soldier, commits larceny or robbery 
in the neighborhood of the camp, or while 
wandering away from the army.' But in the 
modern and metaphorical sense of the word, 
as now sometimes used in common speech, it 
seems to be applied to a class of persons who 
are not a part of any regular army, and are 
not answerable to any military discipline, 
but who are mere lawless banditti, engaged 
in plundering, robbery, murder, and all con
ceiYable crimes." Curry v. Collins, 37 Mo. 
328. 

MARC-BANCO. The name of a piece of mon
ey formerly coined at Hamburg. Its value 
was thirty-five cents. 

MARCA. A mark ; a coin of the value of 13s. 
4�. Spelman. 

MARCA -rUS. The rent of a mark by the year 

anciently reserved in leases, etc. 

Hen. VIII. c. 26. Called also "lords march
ers." Cowell. 

MARCH ES. An old English term for bound
aries or frontiers, particularly the bonndaries 
and limits between England and Wales, or 
between England and Scotland, or the bor
ders of the dominions of the crown, or the 
boundaries of properties in Scotland. Mozley 
& Whitley. 

MARCHES, COURT OF. An abolished tri
bunal in Wales, where pleas of debt or dam
ages, not above the value of £50, were tried 
and determined. Cro. Car. 384. 

MARCHETA. 

I n Old Scotch Law 

A custom for the lord of a fee to lie the 
first night with the bride of his tenant. Abol
ished by Malcolm III. Spelman ; 2 Bl. Comm. 
83. 

A fine paid by the tenant for the remission 
of such' right, originally a mark or half a 
mark of silver. Spelman. 

I n O ld !:nglish Law 

A fine paid for leave to marry, or to bestow 
a daughter in marriage. Cowell. 

MARC H I ON ESS. A dignity in a woman an
swerable to that of marquis in a man, con
ferred either by creation or by marriage with 
a marquis. Wharton. 

MARE. Lat. The sea. 

MARE ,  C LAUSUM. The sea closed ; that is, 
not open or free. The title of Selden's great 
work, intended as un answer to the j[ are 
Liberum of Grotius ; in which he undertakes 
to prove the sea to be capable of private 
dominion. 1 Kent, Comm, 27. 

MARE L I BERUM.  The sen free. The title of 
a work written by Grotius against the Portu
guese claim to an exclusive trade to the In
dies, through the South Atlantic and Indian 
oceans ; showing that the sea was not capable 
of private dominion. 1 Kent, Comm. 27. 

MARESCALLUS. In old English law. A 
marshal ; a master of the stables ; an officer 
of the exchequer ; a military officer of high 
rank, having powers and duties similar to 
those of

' ,a constabl� Du Cange. See 
MarshaL 
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MARESCHAL. L. Fr. Marshal ; a high of· 
ficer of tile royal household. Britt. fol. lb. 
MARETTUM .. Marshy ground oyerflowed by 
the sea or great rivers. Co. Litt. 5. 

MARG I N. The edge or border ; the edge 
of a body of water where it meets the land. 
As applied to a boundary line of land, the 
"margin" of a river, creek, or other water
course means the center of the stream. Ex 
parte Jennings, 6 Cow. (N. Y.) 527, 16 Am. 
Dec. 447 ; Varick v. Smith, 9 Paige (N. Y.) 
551. But in the case of a lake, bay, or natural 
pond, the "margin" means the line where 
land and water meet. Fowler v. Vreeland, 44 
N . . T. Eq. 268. 14 A. 116 ; Lembeck v. Andrews, 
47 Ohio St. 336, 24 N. E. 686, 8 L. R. A. 578. 

A sum of money, or its equh"alent, placed 
in the hands of a stockbroker by the principal 
or person on whose account a purchase or 
sale is to be made, as a security to the former 
against losses to which he may be exposed by 
subseqnent fluctuations in the market value 
of the stock. Markham v. Jaudon, 49 Barb. 
(N. Y.) 468 ; Sheehy v. Shinn, 103 Cal. 325. 37 
P. 393 ; Memphis Brokerage Ass'n v. Cullen, 
11 Lea (Tenn.) 77 ; Fortenbury v. State, 47 
Ark. 188. 1 S. W. 58 ; Allen's Ex'x v. Virginia 
Trust Co., 116 Va. 319, 82 S. E. 104, 105 ; 
West v. Satterfield, 190 N. C. 8D, 129 S. E. 
177, 180. 

MARG I NAL NOTE. In Scotch law. A note 
inserted on the margin of a deed, embodying 
either some clause which was omitted in tran· 
scribing or some change in the agreement of 
the parties. Bell. 

An ..abstract of a reported case, a summary 
of the facts, or brief statement of the prin
ciple decided, which is prefixed to the report 
of the case, sometimes in the margin, is also 
spoken of by this name. 

MAR I NAR I US. An ancient word which sig-
nified a mariner or seaman. In England, 
marim.a.riu8 capita'fWU8 was the admiral or 
warden of the ports. 

MARl N E. Naval ; relating or pertaining to 
the sea ; transacted at sea ; doing duty or 
service on the sea. 

This is also a general name for the navy 
of a Idngdom or state ; as also the whole 
economy of naval affairs, or whatever re
spects the building, rigging, arming, equip
ping, navigating, and fighting ships. It com· 
prehends also the government of naval arma· 
ments, and the state of all the persons em
ployed therein, whether civil or' military. 
Also one of the marines. Wharton. See 

MAR I NE CAR R I ER. By statutes of several 
states this term is applied to carriers plying 
upon the ocean, arms of the sea, the Great 
Lakes, and other navigable waters within the 
jurisdiction of the United States. Civ. Code 
Cal. § 2087 ; Rev. Codes N. D. 1899, § 41176 
(Comp. Laws 1913, § 6187). 

MAR I NE CONTRACT. One relating to mari
time affairs, shipping, navigation, marine in· 
surance, affreightment, maritime loans, or 
other business to .be done upon the sea or in 
connection with navigation. 

MAR I N E  CORPS. A body of soldiers enlisted 
and equipped for sen'ice on boatd vessels of 
war ; also the naval forces of the nation. U. 
S. v. Dunn, 7 S. Ct. 507, 120 U. S. 249, 30 L. 
Ed. 667. 

MARI N E  C O U RT I N  T H E  C I TY O F  N EW 
YO RI{. Formerly, a local court of New York 
City, originally created as a tribunal for the 
settlement of causes between seamen. It was 
the predecessor of the present city court of 
the city of New York. 15 C. J. 1003. The 
history of this court may be found in Mc
Adam, Mar. Ct. Pro (2d Ed. 18i2). 

MARI NE I NSURAN CE. See Insurance. 

MAR I N E I NTE REST. Interest, allowed to be 
stipulated for at an extraordinary rate� for 
the use and risk of money loaned on re8pond
entia and bottomry bonds. 

MAR I NE LEAGUE. A measure of distance 
commonly employed at sea, being equal to one
twentieth part of a degree of latitude, 01' three 
geographical or nautical miles. See Rock
land, etc., S. Co. v. Fessenden, 79 Me. 140, 8 
A. 552. 

MAR I N E  R ISI{. The perils of the sea ; the 
perils necessarily incident to navigation. 

MAR I N E  SOC I ETY. In English law. A 
charitable institution for the purpose of ap
prenticing boys to the naval service, etc., in
corporated by 12 Geo. III. c. 67. 

MARI N ER. A seaman or sailor ; one en
gaged in nayigating vessels upon the sea ; 
every person employed aboard ships or ves
sels. Pacific Mail S. S. Co. v. Schmidt (C. O. 
A.) 214 F. 513, 518. 

MAR I NES. A body of infantry soldiers, 
trained to serve on board of vessels of war 
when in commission and to fight in naval en
gagements. See Marine Corps. 

Doughten v. Vandever, 5 Del. Ch. 73. Maris et frem ime conjunctio est de jure naturm. 
• • 7 Coke, 13. The connection of male and fe-

MAR I N E  BELT. That portlon of the mam or . male is by the law of nature. 
open sea, adjacent to the shores of a given 
country, over which the jurisdiction of its mu
nicipal laws and local authorities extends ; 
defined by international law as extending out 
three miles from the shore. See The Alex
ander (D. C.) 60 F. 918. 

M A R I SCHAL. An officer in Scotland, who, 
with the lord high constable, possessed a su
preme itinerant jurisdiction in all crimes com
mitted within a certain space of the court, 
wherever 'it might happen to be. Wharton. 



MARISCUS 

:MAR I SCUS. A marshy or fenny ground. Co. 
Litt. 5a. 

MAR I TAG I O  A M I SSO P ER OEFA LTAM. 
An obsolete writ for the tenant in frank
marriage to recover lands, etc., of which he 
'was deforced. 

' MARJTAG I U M. The portion which is given 
'with a daughter in marriage. Also the power 
which the lord or guardian in chivalry had 

-of disposing of his infant ward in matrimony. 

-;Maritag ium est aut l iberum aut servitio obl i -
·gatum ; l iberum maritag ium d'icitur ub i  donator 
'vult quod terra sic data q uieta sit et libera ab 
omn i  seculari se,rvit io. Co. Litt. 21. A mar
;Tiage portion is either free or bound to serv
:ice ; it is called "frank-marriage" when the 
-giver wills. that land thus given be exempt 
,from all secular service. 

M A R I TAG I U M HABERE.  To have the free 
disposal of an heiress in marriage. 

MARI TAL. Relating to, or connected with, 
the, 8ta·tu8 of marriage ; pertaining to a hus
.band ; incident to a husband. 

'MARITA L  COERC I O N. Coercion of the wife 
'by the husband. 

:MA R I TA L  P O RT I ON.  In Louisiana. The 
name given to that part of a deceased hus
band's estate to which the widow is entitled. 
Civ. Code La. art. 55 (Civ. Code, art. 2382) ; 
Abercrombie v. Caffray, 3 Mart. N. S. (La.) 1.  

MAR I TAL R I G HTS. The rights of a hus
baRd. Kilburn v. Kilburn, 89 Cal. 46, 26 P. 
.636, 23 Am. St. Rep. 447 ; McCown v. Owens, 
:15 'rex. Civ. App. 346, 40 S. W. 336. 

'MAR I T I MA A N G LI fE. In old English law. 
The emolument or revenue coming to the 
'king from the sea, which the sheriffs anciently 
,Collected, but which was afterwards granted 
lto the admiraL Spelman. 

rMAR I T I MA I N C RE M E NTA. In old English 
!Jaw. Marine increases. Lands gained from 
the sea. Haie, de Jure Mar. pt. 1,  c. 4. 

MAR I T I M E. Pertaining to the sea or ocean 
or the navigation thereof ; or to commerce 
conducted by navigation of the sea or (in 
America) of the great lakes and rivers. 

It is nearly equivalent to "marine" in many 
connections and uses ; in others, the two 
words are used as quite distinct. 
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MAR I T I M E  CONT RACT. A contract whose 
subject-matter has relation to the navigation 
of the seas or to trade or commerce to be con
ducted by navigation or to be done upon the 
sea or in ports. Over such contracts the ad
miralty has concurrent jurisdiction with the 
common-law courts. Edwards v. Elliott, 21 
'Vall. 553, 22 L. Ed. 487 ; Doolittle v. Knobe
loch (D. C.) 39 F. 40 ; Holt v. Cummings, 10� 
Pa� 215, 48 Am. Rep. 199 ; De Lovio v. Boit, 
7 Fed. Cas. 435 ; Freights of The Kate (D. C.) 
63 F. 1720 ; Rounds v. Cloverport Foundry & 
Machine Co., 159 Ky. 414, 167 S. W. 384, 387, 
Ann. Cas. 1915D, 40 ; State v. Duffy, 113 Ohio 
St. 96, 148 N. E. 572, 5·74 ; Jones v. Crescent 
City Ice Mfg. Co., 162 La. 151, 110 So. 182, 
184 ; The W. T. Blunt (D. C.) 291 F. 89·9, 901 ; 
JQhnson v. Swonder, 84 Ind. App. 155, 150 N. 
E. 615, 616 ; Eadie v. North Pacific S. S. CO'. 
(D. C.) 217 F. 662, 663 ; Lamborn & Co. v.  
Oompania Maritima Del Nervion (D. O.) 19 
F.(2d) 155, 156 ; Terminal Shipping CO'. v .  
Hamberg (D . .  C.)  222 F. 1020 ; North Alaska 
Salmon Co. v. Larsen (C. C. A.) 220 F. 93, 94 ; 
Larsen v. Newburgh Shipyards, 199 App-. Diy. 
797, 192 N. Y. S. 888 ; The Francis L. Skinner 
(D. C.) 248 F. 818, 822 ; The Mountaineer (C. 
C. A.) 286 F. 913, 914 ; Reichert T'owing Line 
v. Long Island Machine & Marine Oonst. Co; 
(D. C.) 287 F. 269, 270 ; GQwanus Storage Co. 
v. U. S. Shipping Board Emergency Fleet 
CorpQration (D. C.) 271 F. 528, 530 ; The 
Schuylkill (D. C.) 249 F. 781 ; The Jack-b
Lantern, 42 S. Ct. 243, 244, 258 U. S. 96, 66 
L. Ed. 482 ; The Gulfport (C. C. A.) 250 F. 
577, 579 ; North Pac. S. S. Co. v. Hall Bros. 
Marine Ry. & Shipbuilding Co., 39 S. Ct. 221, 
223, 249 U.  S. 119, 63 L. Ed. 510 ; The Dredge 
A (D. C.) 217 F. 617, 629 ; Siler Mill Co. v. 
Charles Nelson CQ., 94 'Vash. 477, 162: P. 5,90, 
591 ; Millers' Indemnity Underwriters v. 
Boudreaux (Tex. Com. App.) 261 S. VV. 137, 
138. 

MAR I T I M E  C O U RT.  A court exerciSing ju
risdiction in maritime causes ; one which pos
sesses the powers and jurisdiction of a court 
O'f admiralty. 

MAR I T I  M E  I NTEREST. An expression 
equivalent to marine interest, (q. v.) 
MAR I T I M E J U R I SD I CT I ON.  Jurisdiction in 
maritime -causes ; such jurisdiction as belongs 
to a court of admiralty on the instance side. 

MAR I T I M E  LAW. That system of law which 
particularly relates to commerce and naviga
tion, to business transacted at sea or relating 

MAR I T I M E  BELT. That part Qf the sea to' navigation, to' ships and shipping, to sea
which, in contradistinction to the open sea, men, to' the transportation of persons and 
is under the sway of the riparian states. property by sea, ,and to marine affairs gener
Louisiana V. MiEsissippi, 26 S. ot. 408, 571, . ally. The law relating to' harbors, ship·s, and 
202 U. S. 1, 50 L. Ed. 913. seamen. An important branch of the com

MAR I T I M E CAUSE. A cause of action orig
inating on the big!l seas, or growing out of a 
maritime contract. , 1 Kent, Comm. 367, et 
seq. 

mercial law of maritime nations ; divided in
to a variety of departments, such as those 
about harbors, property of ships, · -duties and 
rights of masters and seamen, contracts of 
afi'reightment, average, salvage, etc. Whar-
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ton ; The Lottawanna, 21 Wall. 572, 22 L. Ed. 
654 ; The Unadilla (D. C.) 73 F. 351 ; Jervey 
v. The Carolina (D. C.) 66 F. 1013. 

tion of, her cargo or crew. Thackarey v. Tile
Farmer, 23 Fed. Cas. 877 ; The Atlantic (D:. 
C.) 53 Fed. 609 ; Cope v. Vallette Dry-Dock 
Co. (C. C.) 16 F. 925 ; Newham v. Chile Ex
ploration Co., 133 N. E. 120, 232 N. Y. 37, 
25 A. L. R. 1018 ; Madderns v. Fox Film Cor,: 

MAR I T I M E  L I EN .  A lien arising out of dam
age done by a ship in the course of naviga
tion, as by collision, which attaches to the 
vessel and freight, and is to be enforced by 
an action in rem in the admiralty courts. 
The Underwriter (D. C.) 119, Fed. 715 ; Ste
Cunningham, 63 Fed. 134, 11 C. C. A. 111 ; 
The Underwriter (D.C.) 119 Fed. 715 ; Ste
phenson v. The Francis (D. C.) 21 Fed. 719. 
Maritime liens do not include or require pos
session. The word "lien" is used in maritime 
law not in the strkt legal sense in which we 
understand it in courts of common law, in 
which case there could be no lien where there 
was no possession, actual or constructive, but 
to express, as if by analogy, the nature of 
Claims which neither presuppose nor originate 
in ' possession. �2 Eng. Law & Eq. �2. A 
distinction is sometimes made, however, be
tween qualified maritime liens, Which depend 
upon possession, and absolute maritime liens, 
which do not require nor depend upon pos
session. Cutler v. Rae, 7 How. 729, 12 L. Ed. 
890 ; 21 Am. Law Reg. 1. A "maritime lien" 
is a special property right in a ship given to 
a creditor by law as security for a debt or 
claim subsistipg from the moment the debt 
arises with right to have the ship sold and 
debt paid out of proceeds. The Poznan (C. 
C. A.) 9 F.(2d) 838, 842. . Such a lien is a pro
prietary interest or right of property in the 
vessel itself, and not a cause of action or 
demand for personal judgment against the 
owner. The Theodore Roosevelt (D. C.) 291 
·F. 453. 461 ; The Rupert City (D. C.) 213 F. 
263,

' 
267 ; The River Queen (D. C.) 8 F.(2d) 

426, 427. 

. po ration, 200 N. Y. S, 344, 345, 205 App. Div. 
791 ; The Canadian Far�er (D. C.) 290 F. 
601, 602 ; Riedel v. Mallory S. S. Co., 188 N� 
Y. S. 649, 652, 196 App. Div. 794 ; McNamara 
v. McHarg-Barton Co., 192 N. Y. S. 741, 743.,. 
200 App. Div. 188 ; Blosky v. Overseas Ship
ping 00., 220 N. Y. S. 95, 100, 219 App. Div� 
438. 

MAR I T I M E  LOAN. A contract or agreement 
hy which one, who is the lender, lends to an
other, who is the bOl'l'ower, a certain sum of 
money, upon condition that if the thing up
on which the loan has been made should be 
lost by any peril of the sea, or ","is major, the 
lender shall not be repaid unless what re
mains shall be equal to the sum borrowed ; 
and if the thing arrive in safety, or in case 
it shall not have been injured but by its own 
defects or the fault of the master or mariners, 
the borrower shall be bound to return' the sum 
borrowed, together with a certain sum agreed 
upon as the price of the hazard incurred. 
Emerig. Mar. Loans, c. 1, s. 2. And see The 
Draco, 7 Fed. Cas. 1,042. 

MAR I T I M E  P RO F I T. A term used by 
French writers to signify any profit derived 
from a maritime loan. 

MA R I T I M E  SERV I CE. In admiralty law. 
A> service rendered upon the high seas or a 
navigable ' river, and which has some relation 
to commerce or . navigation,--,--some connection 
with a vessel employed in trade, with her 
equipment, her preservation, or ' the preserva-. 

MAR I T I M E  STATE, in English law, consists: 
of the officers and mariners of the British 
navy, who are governed by express and per
manent laws, or the articIes of the navy, es
tablished by act of parliament. 

MAR I T I M E  TO RT. A tort committed upon 
the high seas, or upon a navigable river or 
other navigable water, and hence falling with., 
in the j urisdiction of 'a court of admiralty. 
The term is never applied to a tort commit
ted upon land, though relating to maritime 
matters. See The Plymout4, 3 Wall. 33, 18 
L. Ed

'
. 125 ; Holmes v. Oregon & C. Ry. · Co. 

(D. C.) 5 Fed. 77 ; In re Long Island, etc., 
rr'ransp . . Co. (D. C.) 5 Fed. 606 ; U. S,  v. Bur-
lington, 'etc., Ferry Co. (D. C.) 21 Fed. 33'6' ;: 
The Chiswick (C. C. A.) 231 F. 452 ; Egan v.
Morse Dry Dock & Repair CO:" 212 N. Y. S . .  
56, 59, 214 App. Div. 226 ; Butler v. Robina·: 
Dry Dock & Repair Co.; 147 N. E .. 235, 236, . 
240 N. Y. 23 ; StaIl).p v. Union Stevedo.:riDg= 
Corporation (D. C.) 11 F.(2d) 172, 175 ; Klflllil
man v. W. & A . .  Fletcher Co. (C. C. A.) 20 F. 
(2d) 465, 466. 

M A R I T US. Lat. 
man. Calvin. 

A husband ; a married 

MARK. A character, usually in the form 
of a cross, made as a substitute for his sig
nature by a person who cannot write, in ex
ecuting a conveyance or other legal docu� 
ment. It is commonly made as follows: A 
third person writes the name of the marks
man, leaving a blank space between the Chris
tian name and surname ; in this space the 
latter traces the mark, or crossed lines, and 
above the mark is written "his," (or "her,")., 
and · below it, · "marIL" 

The sign, writing, or ticket put liPOID 
manufactured goods to disthiguish them from 
others, appearing thus in the compound� 
"trade-mark." , 

A token, evidence, or proof; as in · the-
phrase "a mark of fraud." 

. 

A weight used in several parts ' of Eu-· 
rope, and for seyeral comnlodities, especial-
ly gold and silver. When goJd ant;1 sUver. are' 
sold by the mark, it is divided Into twen·ty
four carats. 

A money of accounts in England, �nd ; in 
some other countries ·a coin. The Englisb 
p:lark is two-thirds of a pound sterl�ng, o� 

,
1�S* 
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4d. ; and the Scotch mark is of equal value 
in . Scotch money of account. ,Ene. Amer. 

The word is sometimes used as another 
form of "marque," a license of reprisals. 
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goods is, in the country, the only market 
overt ; but in London every shop in which 
goods are exposed publicly to sale is market 
overt, for such things only as the owner pro" 
fesses to trade in. 2 Bl. Comm. 449 ; Godb. 

I n  Early Teuto n io and Engl ish law. A spe- 131 ; 5 Coke, 83. See Fawcett v. Osborn, 32 cies of village community, being the low- . II 426 Am 
est unit in the political system ; one of the 
forms of the gens

' 
or clan, vari"ously known 

as the "nta1'1�," "gemeirnde," "commune," or 
"paris h.." Also the land held in common by 
such a community. The union of several such 
village communities and their ma.rks, or com
mon lands, forms the next higher political 
union, the hundred. Freem. Compar. Pol
itics, 116, 117. 

I n  General 

-Deml-mark. Half a mark ; a sum of money 
which was anciently required to be tendered 
in a writ of right, the effect of such tender 
being to put the demandant, in the first in
stance, upon proof of the seisin as stated in 
his count ; that is, to prove that the seisin 

' was in the king's reign there stated. Rosc. 
Real Act. 216-

-High and low water-mark. See Water-Mark. 

-Mark banco. See Marc Banco. 

MARKEPEN NY. A penny anciently: paid at 
the town of Maldon by those who had gut
ters laid or made out of their houses into 
the streets. Wharton. 

MARKET. A public time and appointed 
place of buying and selling ; also purchase 
and sale. Caldwell v. Alton, 33 Ill. 419, 75 
Am." Dec. 282 ; Taggart v. Detroit, 71 Mich. 
92, 38 N. W. 714 ; Strickland v. Pennsylvania 
R. Go., 1M Pa. 348, 26 AU. 431, 21 L. R. A. 
224 ; State v. Burkett, 87 A. 514, 518, 119 Md. 
609, Ann. Gas. 1914D, 345. It differs from 
the forum, or market of antiquity, which was 
a public market-place on one side only, or 
during one part of the day only, the other 
sides being occupied by temples, theaters, 
courts of justice, and other public buildings. 
Wharton. 

The liberty, privilege, or franchise by which 
a town holds a market, which can only be by 
royal grant or immemorial usage. In rp Cer
tain Lands on North Shore of Harlem River 
in City of New York, 217 N. Y. S. 544, 557, 127 
Misc. Rep. 710. 

By the term "market" is also understood 
the demand there is for any particular arti
cle : as, "the cotton market in Europe is 
dull." 

Clerk of the Market 

See Clerk. 
Market Geld 

The toll of a market. 

Market Overt 

In E.ngllsh law. An open and pubUc mar
ket. The market-place 01' spot of ground set 
apart by custom for the sale of particular 

1. , 83 . Dec. 278. 

Market Price 
The actual price at which the given com

modity is currently sold, or has recently been 
sold, in the open market, that is, not at a 
forced sale, but in the usual and ordinary 
course of trade and competition, between sell
ers and buyers equally free to bargain, as es
tablished by records of late sales. See Love
joy v. Michels, 88 Mich. 15, 49 N. W. 901, 13 
I.J. R. A. 770 ; Sanford v. Peck, 63 Conn. 486, 
27 A. 1057 ; Douglas v. Merceles, 25 N. J. 
Eq. 147 ; Parmenter v. Fitzpatrick, 135 N. Y. 
190, 31 N. E. 1032 ; Walter VI Duffy (C. C. A.) 
287 F. 41, 45 ; Peninsular Naval Stores Co. v. 
State. 20 Ga. App. 501, 93 S. E. 159, 161 ; Weed 
v. Lyons Petroleum Co. (D. C.) 294 F. 725, 
734 ; Sun Co. v. Burruss, 139 Va. 279, 123 S.  
E. 347, 349 ; McGilvra v.  Minneapolis, St. P.  
& S. S. M.  Ry. Co., 35 N. D. 275, 159 N. W. 
854, 857 ; McGarry v. Superior Portland Ce
ment Co .. 95 Wash. 412, 163 P. 928. 929. Ann. 
Cas. 1918A, 572 ; Hoff v. Lodi Canning Co . •  51 
Cal. App. 299, 196 P. 779, 780 ; Ford v. Norton 
(N. M.) 260 P. 411. 414 ; American Refining Co. 
v. Sims Oil Co. (Tex. Civ. App.) 282 S. W. 894, 
896 ; The Cushfng (D. C. 1922) 285 F. 617. 
The term also means, when price at the plaee 
of exportation is in view, the price at which 
articles are sold and purchased, clear of every 
charge but such as is laid upon it at the time 
of sale. Goodwin v. United States, 2 Wash. 
C. C. 493, Fed. Cas. ·No. 5,554. 

Market Towns 
- Those towns which are entitled to hold mar

kets. 1 Steph. Comm. (7th Ed.) 130. 

Market Valu e  
The marl{et value o f  an article o r  piece of 

property is the price which it might be expect. 
ed to bring if offered for sale in a fair market ; 
not the price which might be obtained on a 
sale at public auction or a sale forced by the 
necessities of the owner, but such a price as 
would be fixed by negotiation and mutual 
agreement. after ample time to find a purchas
er, as between a vendor who · is willing (but 
not compelled) to sell and a purchaser who de
sires to buy but is not compelled to take the 
particular article or piece of property. See ' 
'Vinnipiseogee Lake, etc., Co. v. Gilford, 67 N. 
H. 514. 35 A. 945 ; MuseI' v.  Magone, 155 U. S. 
240. 15 S. Ct. 77, 39 L. Ed. 135 ; Esch v. Rail
road Co., 72 Wis. 229, 39 N. W. 129 ; Sharpe v. 
U. S., 112 F. 898, 50 C. C. A. 597, 57 L. R. A. 
932 ; Little Rock Junction Ry. v. Woodruff, 49 
Ark. 381, 5 S. W. 792, 4 Am. St. ·Rep. 51 ; Lowe 
v. ()maha, 33 Neb. 587, 50 N. W� 763 ; San 
Diego �and Co� v. N.eale, 7$ .0al. 63. 2Q P. 
372, 3 L. R. A. 83 ;  Consolidated Gas, Electric 
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Light & Power Co. of Baltimore v. City of Bal
timore, 130 Md. 20, 99 A. 968, 972 ; People ex 
reI. Brown v. Purdy, 186 App. Div. 54, 173 N. 
Y. S. 782, 784 ; Tyson Creek R. Co. v. Empire 
Mill Co., 31 Idaho, 580, 174 P. 1004, 1006 ; 
Merchants' Cotton Oil Co. v. Acme Gin Co. 
(Tex. Civ. App.) 284 S. W. 680, 682 ; William 
H. Lowe Estate Co. v. Lederer Realty Corpo
ration, 35 R. 1. 352, 86 A. 881, &l3, Ann. Cas. 
1916A, 341 ; Stanley v. Sumrell (Tex. Civ. 
App.) 163 s. W. 697, 698 ; Illinois Power- & 
Light Corporation v. Parks, 322 Ill. 313, 153 
N. E. 483, 486. 

Same meaning as "reasonable market val
ue," or "fair market value." Sanders v. Pin
ney, 103 Wash. 162, 174 P. 471, 472 ; Haden 
v. Imperial Assur. Co., 197 Mo. App. 574, 198 
S. W. 72 ; Hubbell v. City of Des M0ines; 166 
Iowa, 581, 147 N. W. 908, 910, Ann. Cas. 1916E, 
592 ; Hoffman v. State, 24 Ok!. Cr. 236, 218 P. 
176, Iii ; Letcher County Fiscal Court v. 
State Tax Commission. 211 Ky. 609, 277 S.  W. 
988, , 99

-
1 ;  Eastern Coal & Export Corporation 

v. Norfolk & W. Ry. Co., 133 Va. 125, 113 S.  
E. 857, 859 ; Appeal by Pennsylvania Co.  for 
Insurance on Lives and Granting Annuities, 
282 Pa. 69, 127 A. 441, 443 ; John Moodie Dry 
Goods Co. v. Gilruth, 35 S. D. 567, 153 N. W. 
383, 384 ; In re Matthews' Will, 174 Wis. 
220, 182 N. W. 744, 745 ; In re Dupignac's 
Estate, 123 Misc. 21, 204 N. Y. S. 273, 276 ; 
Phillips v. U. S. (D. C.) 12 F.(2d) 598, 601. 

Market Zeld 
Properly market geld. In old records. The 

toll of a .market. Cowell. 
. 

Publ ic Market 

A market which is not only open to the re
sort of the general pubUc as purchasers, but 
also available to all who wish to offer their 
wares for sale, stalls, stands, or places being 
allotted to those who apply, to the limits of 
the capacity of the market, on payment of 
fixed rents or fees. See American Live Stock 
Commission Co. v. Chicago Live Stock Ex
change, 143 Ill. 210, 32 N. E. 274, 18 L. R. A. 
190, 36 Am. St. Rep. 385 ; State v. Fernandez, 
39 La. Ann. 538, 2 So. 233 ; CinCinnati v. 
Buckingham, 10 Ohio, 257. 

MARI< ETABLE. Such things as may be sold 
in the market ; those for which a buyer may 
be found ; merchantable. Hinton v. Martin, 
151 Ark. 343, 236 S. W. 267, 268 ; Yontz v. Mc
Vean, 202 Mo. App. 377, 217 S. W. 1000, 1002 ; 
Pryor v. Fruit Distributors' Service Co., 73 
Cal. App. 467, 238 P. 825, 827 ; Bier v. Wal
baum, 102 N. J. Law, 368, 131 A. 888, 889. 

MARI< ETABLE T I TLE. A "marketable ti
tle" to land is such a title as a court of equity, 
when asked to decree specific performance 
of the contract of sale, will compel the vendee 
to accept as sufficient. It is said to be not 
merely a defensible title, but a title which is 
free from plausible or reasonable objections. 
Austin v. Barnum, 52 Minn. 136, 53 N. W. 

1132 ; Vought v. Williams, 46 Hun (N. Y.) 
642 ; Brokaw v. Duffy, 165 N. Y. 391, 59 N. 
E. 196 ; Todd v. Union Dime Say. lnst., 128 N. -
Y. 636, 28 N. E. 504 ; Knudson v. Trebesch, 
152 Minn. 6, 187 N. W. 613, 614 ; Charles Som
ers Co. v. Pix, 75 Wash. 233, 134 P. 932, 933 ; 
Bess Mar Realty Co. v. Capell, 164 N. Y. S. 
803 ; Hershorn v. Rubenstein (Mass.) 156 N. E. 
251, 253 ; Austin v. Carter (Tex. Civ. App.) 
296 S. W. 649, 651 ; Willingham Loan & Trust 
Co. v. Moore, 160 Ga. 550, 128 S. E. 751, 753 ; 
Adkins V. Gillespie (Tex. Civ. App.) 189 S. W. 
275, 281 ; Hennig v. Smith, 151 N. Y. S. 444; 
446 ; Wilson v. Korte, 91 Wash. 30, 157 P. 47, 
48 ; Herman v. Engstrom (Iowa) 214; N. W. 
588, 589. 

MARI{SMAN. In practice and conveyancing. 
One who makes his mark ; a person who can
not write, and only makes his ma l�l{ in execut
ing instruments. Arch. N. Pro 13 ; 2 Chit. 92. 

MARLBR I DG E, STATUTE O F. An English 
statute enacted in 1267 (52 Hen. IlL) at :Marl
bridge, (now called "�larlborongh," ) where 
parliament was then sitting. It related to 
land tenures, and to procedure, and to unlaw
ful and excessive distresses. 

MARQUE AND REP R I SAL, LETTERS O F. 
These words, "marque" and "reprisal," are 
frequently used as synonymous, but, taken in 
their strict etymological sense, the latter sig
nifies a "taking in return ;" the former, the 
passing the frontiers (ma.rcnes) in order to 
such taking. Letters of marque and reprisal 
are grantable, by the law of nations, when
ever the subjects of one state are oppressed 
and injured by those of another, and justice 
is denied by that state to which the oppressor 
belongs ; and the party to whom these letters 
are granted may then seize the bodies or the 
goods of the subjects of the state to which 
the offender belongs, until satisfaction b e  
made, wherever they happen t o  be found. Re
prisals are to be granted only in case of a 
clear and open denial of justice. At the pres
ent day, in consequence partly of treaties and 
partly of the practice of nations, the making 
of reprisals is confined to the seizure of com
mercial property on the high seas by public 
cruisers, or by private cruisers specially au
thorized ther,eto. Brown. 

MARQU I S, or MARQUESS. In English law. 
One of the second order of nobility ; next in 
order to a duke. 

MARQU I SATE. -The seigniory of a marqufs. 

MAR R I AG E. Marriage, as distinguished 
from the agreement to marry and" from the : 
act of becoming married, is the civil statu8 
of one man and one woman united in law for 
the discharge to each other and . the com
munity of the duties legally incumbent on 
those whose association is founded on the 
d istinction of sex. 1 Bish. Mar. & Div. § 3. 
And see State V. Fry, 4 Mo. 126 ; Mott v. Mott� 
82 Cal. 413, 22 Pac. 1140 ; Reynolds v. U. S.t 
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98 U. S. 165, 25 L. Ed. 244 ; Mayna;d v. Hill, 
125 U. S. 190, 8 S. Ct. 723, 31 L. Ed. 654 ; Wade 
'Y. Kalbfleisch, 58 N. Y. 284, 17 Am. Rep. 250 ; 
:State v. Bittick, 103 Mo. 183, 15 S. W. 325, 11 
L. R. A. 587 ; 23 Am. St. Rep. 869 ; Allen v. 
Allen, 73 Conn. 54, 46 Atl. 242, 49 L. R. A. 
142, 84 Am. St. Rep. 135 ; Richardson v. Rich
ardson, 140 N. E. 73, 246 Mass. 353, 31 A. L. 
R. 146 ; Bobbitt v. Bobbitt (Tex. Civ. App.) 
223 S. W. 478, 482 ; Oswald v. Oswald, 126 A. 
81, 146 Md. 313 ; Grant v. Grant (Tex. Civ. 
App.) 286 S. W. 647, 650 ; In re Moorehead's 
Estate, 137 A. 802, 806, 289 Pa. 542, 52 A. L. 
B. 1251. 

A contract, according to the form prescribed 
!by law, by which a man and woman, capa
rble of entering into such contract, mutually 
"engage with each other to live their whole 
lUves together in the state of union which 
· ought to exist between a husband and wife. 
::Shelf. Mar. & Div. 1. 

" 

.Marriage is a personal relation arising out of a 
tCivil contract, to which the consent of parties capa
ble of making it is necessary. Consent alone will 
not constitute marriage ; it must be followed by a 
solemnization, or by a mutual assumption of marital 
rights, duties, or obligations. Civil Code Cal. § 55. 

Marriage is a union of one man and one woman, 
"so long as they both shall live," to the exclusion 
of all others, by an obligation which, during that 
time, the parties cilnnot of their own volition and 
act dissolve, but which can be dissolved only by au
thority of the state. Roche v. Washington, 19 Ind. 

:.53, 81 Am. Dec. 376. 

The word also signifies the act, ceremony, 
or formal proceeding by which persons take 
each other for, husband and wife. 

I n  Old Eng lish Law 

Marriage is used in the sense of "marita
.1Ji1t'ln," (q. '1/.,) or the feudal right enjoyed by 
:the lord or guardian in chivalry of disposing 
.of his ward in marriage. 

I n  General 

--:-Avail of marriage. See that title. 

--Com mon-law marriage. See Common Law. 

--Jactitatio n  of marriage. See Jactitation. 

--Marriage articfes. Articles of agreement be-
:tween parties contemplating marriage, in
:tended as preliminary to " a formal marriage 
"settlement, to be drawn after marriage. Ath. 
::Mar. Sett. 92. 

-Marriage brokage. The act "by which a third 
person, for a consideration, negotiates a mar
riage between a man and woman. The money 
paid for such services is also known by this 
name� Hellen V. Anderson, S3 Ill. App. 509 ; 
White Vl Equitable Nuptial Ben. Union, 76 
Ala. 251, .52 Am. Rep. 325. 

" 

-Marriage �rem"oI'!Y. ,The form, religious or 
d'vil, for" the sol-emnization of a mal,'riage. 

-M artiave eert.lftc.te. : ��,A¥ " lnstru�e�� w.hic� 
.certifies :a : 1inarr-iage�' and is executed by the 

IlG4 

person officiating at the marriage ; it is not 
intended to be signed by the parties. Spencer 
v. Spencer, 147 N. Y. S. 111, 113, 84 Misc. 
Rep. W4. 

-Marriage consideration. The consideratiGn 
furnished by an intended marriage of two per
sons. It is the highest consideration known 
to the law. 

-Marriage license. A license or permission 
granted by public authority to persons who 
intend to intermarry. By statute in some 
jurisdictions, it is made an essential prereq
uisite to the lawful solemnizatiGn of the mar" 
riage. 

-Marriage-notice book. A book kept, in 
England, by the registrar, in which applica
tions for and issue of registrar's licenses to 
marry are recorded. 

-Marriage portion .  Dowry ; a sum of money 
or other property which is given to or settled 
on a woman on her marriag·e. In re Croft, 16� 
Mass. 22, 37 N. E. 784. 

-Marriage promise. Betrothal ; engagement 
to intermarry with another. Perry v. Orr, 35 
N. J. Law, 296. 

-Marriage settlement. A written agreement 
in the nature of a conveyance, called a "set
tlement," which is made in contemplation of 
a proposed marriage and in consideration 
thereof, either by the parties about to inter
marry, or one of them, or by a parent or re
lation on their behalf, by which the· title to 
certain prGperty is settled, i. e., fixed or lim
ited to a prescribed course of succession ; the 
object being, usually, to provide for the wife 
and children. Thus, the estate might be lim
ited to the husband and issue, or to the wife 
and issue, or to husband and wife for their 
joint lives, remainder to the survivor for life, 
remainder over to the issue, or otherwise. 
Such settlements may also be made after mar
riage, in which case they are called "PGst
nuptial." 

-Fleet m arriages. There were in the neigh
borhood Gf the Fleet prison about sixty mar
riage l).ouses, some of which were public 
hGuses and others not. They were known by " 
having a sign-board, with joined hands, in 
addition to the public house sign. At the 
doors of these houses persons called Pliers 
solicited the passers-by to come in and be 
married, and in these houses persons who 
were, or pretended to. be, clergymen perform
ed' the marriage ceremony and made entries 
in ,registers that were kept at the respective 
houses. There is little doubt . that . many en
tries had false dat�, that persons who were 
married personated others, and that women 
who wished . to plead a plea of c9ve:rture or 
hide their shame were . marriE�d .to men whQ,.-, 
fol', a trifling gta.tuity, ma,�rieq any woman ' 
who would pay them, though" they had pre
viously Ihari'i�d others. Stich marriages alsO' 
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. took place in the neighborhood of the King's 
Bench prisO'n, at the Savoy, in the Mint, 

. in the BO'rO'ugh, and at the Mayfair Chapel. 
It is said in 1 Peake N. P. C. 303, that a 
marriage in the Fleet was cO'nsidered at, that 
time gO'Qd and legal. In 8 Carr. & P. 581 (34 
E. C. L. R.) , PattesO'n, J., said : "I shall nO't 
receive the Fleet Registry in evidence fO'r any 
purpO'se whatever." They were refused in 1 
Peake N. P. C. 303. A cO'llectiO'n O'f over a 
thQusand Fleet registers have been deposit
ed in the Registry O'f the Bishop O'f LO'ndO'n. 

See Extracts frO'm these registers and a 
historical note in 34 E. C. L. R. 534 ; Burns, 
Fleet Registers. 

-Man us marriage. A form Qf marriage in 
early Rome ; it formed a relation called 
manU8 (hand) and brO'ught the wife into. the 
husband's power, placing her as to legal rights 
in the positiO'n O'f a daughter. Bryce, Marr. 
& DivO'rce, in 3 Sel. Essays in Anglo-Amer. L. 
H. 787. 

. '  

-Mixed m arriage. A marriage between per
sO'ns O'f different nationalities ; O'r, mO're par
ticularly, between persons O'f different racial 
origin ; as between a white person and a ne
gro or an Indian. 

MA.BSHALlNG ASSETS 

MARSHAL. 

tn Old English Law 

The title borne by several officers of state 
and O'f the law, of whom the most impOrtant 
were the fO'llowing: (1) The earl-marshal, 
whO' presided in the court O'f ahivalry ; (2) 
the marshal O'f the king's hO'use, O'r knight
marshal, whO'se special authority was in the 
king's palace, to' hear causes between mem
bers O'f the hO'usehO'ld, and punish faults cO'm� 
mitted within the verge ; (3) the marshal O'f 
the king's bench prison, whO' had the custO'dy 
O'f that jail ; (4) the marshal of the exchequer, 
whO' had the custody of the king's debtO'rs ; 
(5) the marshal O'f the judge O'f assize, whO'se 
duty was to' swear in the grand jury. 

I n  American Law 

An O'fficer pertaining to' the QrganizatiQn 
O'f the federal judicial system, whQse duties 
are similar to' those of a sheriff. He is to' 
execute the prO'cess O'f the United States 
CO'urts within the district foor which he is ap
pointed, etc. 

Also, in some O'f the states, this is the name 
O'f an officer of police, in a city O'r borough, 
having powers and duties cQrrespoonding gen
erally to. thO'se of a cO'nstable 0'1' sheriff. 

-Morganatic marriage. The lawful and in- MARSHAL OF TH E QUEEN'S BENCH.  An 
separable cO'njunctiO'n O'f a man, of noble or officer whO' had the custody o.f the queen's 
illustriO'us birth, with a wO'man of inferiO'r bench prisO'n. The St. 5 & 6 Vict. c. 22, abol
statiO'n, upon conditiO'n that neither the wife . 

ished this office, and substituted im officer 
nO'r her children shall partake of the titles, called "keeper of the queen's prisO'n." 
arms, O'r dignity O'f the husband, O'r succeed 
to' his inheritance, but be contented with a MARSHALI N G. Arranging, ranking, or dis
certain allowed rank assigned to. them by posing in O'rder ; particularly, in the case O'f 
the morganatic cO'ntract. But since these re- a grO'up O'r series O'f cQnflicting claims O'r in
strictiO'ns relate only to' the rank O'f the par- terests, arranging them in such an order of 
ties and succession to' prO'perty, without af- sequence, 0'1' so directing the manner of their 
fecting the nature of a matrimonial engage- satisfactiO'n, as shall secure justice to' all per
ment, it must be cO'nsidered as a  just mar- sons concerned and the largest PQssible 
riage. The marriage ceremony was regu- measure of satisfactiO'n to. each. See sub-tl
larly performed ; the uniO'n was indissO'luble ; tIes infra. 

the children legitimate. Wharton. MARSHA L I N G  ASSETS. In equity. The 
Plural "·ag I I b' arranging or ranking O'f assets in th� due 01'-- mar. I e. n genera , any �gamO'us 

or polygamQus uniO'n, but particularly, a sec- der of administration. Such an arrangement 
O'f the different funds under administration ond O'r subsequent marriage O'f a man whO' 

already has Qne wife living, under the sys- as shall enable all the parties baving equities 

tem O'f polygamy as practised by MO'rmons. therein to. receive their ' due prO'PortiQns, nQt

See Freil v. Wood, 1 Utah, 165. 
.withstanding any intervening intel1ests; liens, 
or O'ther claims O'f particular persO'ns to' prior 

-Scotf:ch marriage. . A marriage cQntracted satisfactiQn O'ut · of . a portion of · these funds. 
without any fQrmal sO'lemnization or religiO'lJ.� The arrangement O'r- ranking of assets in- a  cer
ceremony, by the mere mutual agre�ment Qf tain O'rder tQwards the payment · O'f debts; . 1 
the parties per verb'G, de prcesenti in the pres- Story, Eg . .  JUl'. § 558 ; 4 Kent, CO'mm. 
ence O'f witnesses, recognized as valid by the 421. The .arrangement O'f assets 0'1' claims so 
ScO'ttish law. as to' secure the proper application of the as

MAR R I AG E  ACT, ROYAL. An act O'f 12 
Geo. III, c. 1 (1772), by which members of 
the royal family are forbidden to marry witb;
out the king's consent, Qr except Qn certain 
onerO'us cO'nditiO'ns. 

MAR R I ED WOMAN. A wO'man W'hO' has a 
husband living and not divorced ; 8.:. femf: 
covert. . . 1 

sets to the varmus claims ; especUllly , when 
.there are two. classes· O'f .assets, and some cred
itO'rs can enfO'rce . their claims . against both, 
and O'thers against_ O'�ly one, and the credi
tors of th� fO'rmer clasS"' are! 'compelled to' ex
haust · the ass�ts against · which ' thes alone 
li'ave a Nairn befO'te having rechurse" to' O'ther 
:;t's�ets, t:tiu'� prOviding fO'r' the> ,settlejTIellt of 
.�s ' W�U.1Y claims as possg�le. ·Pub,� ',St..:' M��. 
.P� 149�1J ' 



MARSHALING LIENS 

MARSHALI N G  L I ENS. The ranking or or
dering of several estates or parcels of land, 
for the satisfactiQon of a judgment or mort
gage to which they are all liable, though suc
cessively conveyed away by the debtor. The 
rule is that, where lands subject to the lien 
of a judgmeht or mortgage have been sold or 
incumbered by the owner at different times 
to different purchasers, the various tracts are 
liable to the satisfaction of the lien in the in
verse order of their alienation or incumbrance 
the land last sold being first chargeable. i 
Black, J udgm. § 440. 

MARSHAL I N G  SEC U R I T I ES. An equitable 
practice, which consists in so ranking or ar
ranging classes of creditors, with respect to 
the assets of the common debtor, as to pro
vide for satisfaction ' of the greatest number 
of claims. The process is this: Where one 
class of creditors have liens or securities on 
two funds, while another class of creditors 
can resQort to only one of those funds, equity 
will compel the doubly-secured creditors to 
first exhaust that fund which will leave the 
single security of the other creditors intact. 
See 1 Story, Eq. Jur. § 633. 

MARSHALSEA. In English law. A prison 
belonging to the king's bench. It has now 
been cQonsolidated with others, under the name 
of the "King" s Prison." 

MARSHALSEA, C O U RT O F. The court of 
the Marshalsea had jurisdiction in actions of 
debt or tQorts, the cause of which arose with
in the verge of the royal court; It was abol
ished by St. 12 & 13 Vict. c. 101. 4 Steph. 
Comm. 317, note ft. 
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courts are open for all persons to receive j ustice , 
, according to the laws of the land." 1 BI. Comm. 
413. 

Martial law is neither more nor less than the will 
of the general who commands the army. It overrides 
and suppresses all existing civil laws, civil officers, 
and civil authorities, by the arbitrary exercise of 
military power ; and every citizen or subject-in 
other words, the entire population of the country, 
within the confines of Its power-is subjected to the 
mere will or capriee of the commander. He holds 
the lives, liberty, and property of all in the palm of 
his hand. Martial law is  regulated by no known 
or 8Stablished system or code of laws, as it is over 
and above all of them. The commander is the legis
lator, judge, and executioner. In re Egan, 5 Blatchf. 
321, Fed. Cas. No. 4,303. 

Martiai law is not the same thing as mili
tary law. The latter applies only to persons 
connected with the military forces of the 
country Qor to affairs connected with the army 
or with war, but is permanent in its nature, 
specific in · its rules, and a r,ecognized part 
of the law of the land. The former applies, 
when in existence, to all persons alike who 
are' within the territory covered, but is tran
sient in its nature, existing only in time of 
war or insurrection, is not specific or always 
the same, as it depends on the will and dis
cretion of the military commander, and is no 
part of the law of the land. U. S. v. McDon
ald (D. C.) 265 F. 754, 761 ; Bishop v. Van
derCOOk, 200 N. W. 278, 280, 228 Mich. 299. 

MART I NMAS. The feast of St. Martin of 
Tours, on the 11th of November ; sometimes 
corrupted into "Martilmas" or "Martlemas." 
It is the third of the four cross quarter-days 
of the year. Wharton. 

MAR!. A place of public traffic or sale. MARUS. In old Scotch law. A maire ; an 
officer or executor of summons. Otherwise 

MARTE SUO DECURRERE. Lat. To run called "prceco regis." Skene. 
by its own force. A term applied in the civil 
law to a suit when it ran its course to the MASAG I U M. L. Lat. A messuage. 

end withQout any impediment. Galvin. 

MART I A L  LAW. A system of law, obtain
ing only in time of actual war and growing 
out of the exigencies thereof, arbitrary in its 
character, and depending only on the ·will of 
the commander of an army, which is es
tablished and administered in a place or dis
trict of hostile territory held in belligerent 
possession, or, sometimes, in places 'occupied 
or pervaded by insurgents or mobs, and which 
suspends all existing civil laws, as well as the 
civil authority and the ordinary administra
tion of j ustice. See In're Ezeta (D . . C.) 62 Fed. 
972; Die.kelman v. U. S., 11 Ct. C1. 439 ; Com. 
v. Shorta.ll, 206 Pa. 165, 55 Atl. 952, 65 L. R. 
A. 19:3,:'98 Am. St. Rep. 759 ; Griffin v. WilCOX, 

21 Ind. 377. See, 8.1so, l\UUtary Law. 
• 

"Martial law, which is bullt upon no settled prin-
. cipl,E!flI. ,but is entirely arbitr8(ry. in it!3 decisions, is 
tn truth alld. reality no law, .but something indulged 
ratheJ,! than allowed as a law. The necessity of order 
and

. 
disCipline 

.
. in an , army · is the onlY\.thing which 

can give it countenance, and therefore .it O�glJ.i not 
to be permitte4 in time of peace, when the king'. 

MASO C H I SM. [From Leopold von Sacher
�Iasoch, a nineteenth-century Austrian nove
list and historian.] A form of perversion in 
which sexual pleasure is heightened when 
one is beaten and maltreated at the hands of 
the other party ; the opposite of sadism. 
Stedman's Med. Dict. (11th Ed. 1930). Sex
ual perversion, in which a member of one 
sex takes delight in being dominated, even to 
the extent of violence or cruelty, by one of 
the othe: sex. Dunglison's ,Med. Di-ct. (1893), 
quoted In Murray's (Oxford) New English 
Dict. 

MASON AND D I XON'S L I N E. The bound
ary line between Pennsylvania on the north 
and ' Maryland on thQ south, celebrated be
fore' the extinction of slavery as the line of 
demarcation between the slave and the free 
states. It was run by Oharles Mason and 
Jeremiah Dixon, commissioners in a dispute 
between the Penn J-roprietors and Lord Balti
more. ' The line was carried · 244 miles from 
the Delaware · river where it was stopped by 
Indians. A resurvey was made iAl 1849, and 



1167 

. in · 1900 a new survey was authorized by the 
two states. 

MASS STRI KE. Tbe stdJdng or Ceasing to 
work by concerted action of all working class
es, thus paralyzing and bringing to an end 
government and, t.ts functions. People v. Git
low, 136 N. E. 317, 320, 234 N. Y. 132. 

MASSA. In the civil law. A mass ; an un
wrought substance, such as gold or silver, be
fore it is wrought into cups or other articles. 
Dig. 47, 2, 52, 14 ; Fleta, lib. 2" c. 60, §§ 17, 22. 

MASSACH I SM.  See Masochism. 

MASSES. Religious ceremonials or observ
ances of the Roman Catholic Church. 

A bequest for masses comes within the religious 
uses which are upheld as public charities ; In re 
Schoulel', 134 Mass. 427 ; Seibert's Appeal, 18 W. N. C. 
(Pa.) 276, 6 A. 105 ; Obrecht v. Pujos, 206 Ky. 751, 268 
S. W. 564, 565 ; Ackerman v. Fichter, 179 Ind. 392, 
101 N. S. 493, 496, 46 L. :R.. A. (N. S.)  2.21, Ann. Cas. 
1915D, 1117. Contra, Holland v. Alcock, 108 N. Y. 316, 
16 N. E. 305, 2 Am. St. Rep. 420 ; in England, such a 
bequest has been held �o be void ; 15 Ch. D. 596 ; 
to the same effect, Festorazzi v. Catholic Church, 
104 Ala. 327, 18 So. 394, 25 L. R. A. 360, 53 Am. St. 
Rep. 48. In Ireland, if the trustee is willing to com
ply with the testator's direction, no one can inter
fere to prevent him ; Ames, Lect. in Leg. Hist. 294, 
citing 7 Ir. Eq. 34, n. 

MAST. To fatten with mast, (acorns, etc.) 
1 Leon. 186. 

MAST-SELLING.  In old English law. The 
practice of selling the goods of dead seamen 
at the mast . .  Held void. 7 Mod. 141. 

MASTER. One having authority ; one who 
rules, directs, instructs, or superintends ; a 

lng bls �ndings to the court in such sbape ,tbat 
a decree may be made ; also to take oatbs and 
affidavits and acknowledgments of deeds. In 
modern practice, many of the functions of a 
master are performed by clerks, commission
ers, auditors, and referees, and in some juris
dictions the office has been superseded. See 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764 ; Schuchardt v. People, 99 
Ill. 501, 39 Am. Rep. 34. 

-Master in lunacy. In Englf!;;h law. The 
masters in lunacy are judicial efficers appoint
ed by the lord chancellor for the purpose of 
conducting inquiries into the state of mind of 
persons alleged to be lunatics. Such inquiries 
usunlly take place before a jury. 2 Steph. 
Comm. 511-513. 

-Master of a ship. In maritime Jaw. The 
commander of a merchant vessel, who has the 
chief charge of her government and naviga
tion and the command of the crew, as well 
as the general care and control of the vessel 
and cargO, as the representative and confiden
tial agent of the 6wner. He is commonly 
called the "captain/' See Martin v. Farns
worth, 33 N. Y. Super. Ct. 260 ; Hubbell v. 
Denison, 20 Wend. (N. Y.) 181. 

-Master o.f the crown office. The king's 
coroner and attorney iq the criminal depart
ment of the cO'urt of king's bench, who prose
cutes at the relation of some private person 
or common informer, the crown being the 
nominal prosecutor. St. () & 7 Vict. c. 20 ; 
Wharton: 

-Master of the faculties. In English law. An 
officer under the archbishop, who grants li
censes and dispensations, etc. 

head or chief ; an instructor ; an employer. -Master of the horse. In Englisb law. The 
Applied to' several judicial officers. See infm/. third great officer of the royal household, be-

In Scotland, the title of the eldest son of a ing next to the lord steward and lord chamber
yiscount or baron. Cent. Dict. lain. He has the privilege of making use of 

-Master and servant. Tbe relation of master any horses, footmen, or pages belonging to 
the royal stables. and servant exists where one person, for pay 

or other valuable consideration, enters into -Master of the m int. In Englisb law. An of
the service of another and devotes to him his ficer who receives bullion for COinage, and 
personal labor for an agreed period. Sweet. pays for it, and superintends everything be-

-Master at com mon law. The title of officers longing to the mint. He is usually called the 
"warden of the mint." It is provided by St. 

f:w
t
��!�:!�

h 
t�

U:���� ���
r
��'�!e���:� 33 Vict. c. 10, § 14, that the chancellor of the 

the court to which they belong ; to superin- exchequer for the time being shall be the 
master of the mint. tend the issue of writs and the formal pro-

ceedings in an action ; to receive and account -Master of the ordnance;, In English law. A 
for the fees charged on legal pr0ceedings, and great officer, to whose care all the royal ord
moneys paid into court. There are five to nance and artillery were committed. 
each court. They are appointed under St. 7 • 
Wm. IV. and 1 Vict. c. 30, passed in 1837. -Master of the rolls. In English law. An as
Mozley & Whitley. sistant judge of the court of chancery, who 

-Master In chancery. An officer of a court of 
cha.ncery who acts as an assistant to the 
judge or chancellor. His office is to inquire 
into such matters as may be referred to him 
by the court, examine causes, take testimony. 
take accounts, compute damages, etc., report-

hO'lds a separate court ranldng next to that of 
the lord chancellor, and bas the keeping of 
the rolls and grants which pass the great seal, 
and the records of the chancery. He was 
originally appointed only for the superintend
ence of the writs and records appertaining to 
the common-law department of tbe court, and 



MASTER 

is still properly the chiet ot the masters in 
chancery. 3 Steph. Comm. 417. Under the 
act constituting the supreme court of judica
ture, the master of the rolls becomes a judge 
of the high court of justice and ex officio a 
member of the court of appeal. The same 
act, however, provides for the abolitiO'n of 
this . O'ffice, under certain conditions, when 
the next vacancy occurs. See 36 & 37 Vict. c. 
·66, §§ 5, 31, 32. 

-Masters Of the supreme coun:. In English 
law. Officials deriving their title frO'm Jud. 
(Officers') Act 1879, and being, O'r filling the 
places of; the sixteen maste'rs of the common
law courts, the queen's corO'ner and attO'rney, 
the master of the crown office, the twO' record 
and writ clerks, and the three associates. 
Wharton. 

-Maste'r of the Tem ple. The chief ecclesias
tical functionary of the Temple Church. 

-Master's report. The formal repoI:t O'r state
ment made by a master in chancery of his 
decisioIl on any question .referred to' him, O'r 
of any facts or action he has ' b'een directed to' 
ascertain 0'1' take. 

. 

-Special master.  A master in cl:!.ancery ap:. 
pointed to' 'act as the representative O'f the 
court in some particular act O'r t

'
ran sac tion , 

as, to' make a sale of p.roperty under a decree. 
Guaranty Trust, etc., Co. v. Delta & Pine 
Land Co., 104 Fed. 5, 43 C. C. A. 396 ; Pe:, 
wabic Min. Co. v. Mason, 145 . U. S. 349, 12 
Sup. Ct. 887, 36 L. Ed. 732. 

-Ta�ing masters. Officers of the English su
preme court, who examine and allow or dis
allO'w items in bills ·of costs. 

MASU RA. In old records. A decayed house ; 
a wall ; the ruins of a building ; a certain 
quantity of land about four oxgangs. 

MAT E  .. The O'fficer second in cO'mmand on a 
merchant vesseL Ely v. Peck, 7 Conn. 242 ; 
Millaud0:rl. v. Martin, 6 Rob. (J .. a.) 539. 
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MATE.RIAL.. Important ; more or less neces
sary ; having influence or effect ; going to 
the merits ; having to' do with ma'tter, as 
distinguished from form. An allegation is 
said to ,be material when it forms a substan
tive part of the case presented by the plead
ing. Evidence offered in a cause, or a ques
tion propounded, is material when it is rele
vant and goes to the substantial matters in 
dispute, or has a legitimate and effective 
influence or bearing on the decision of the 
case. Connecticut Fire Ins. Co. O'f Hartford, 
Conn., v. George, 52 Okl. 432, 15:3 P. 116, 119. 

MATERIAL A LLEGAT I O N .  A material al
legation in a pleading is one essential to' the 
claim or defense, and which could not be 
stricken from the pleading without leaving it 
insufficient. Lusk v. Perkins, 48 Ark. 247, 2 
S. W. 847 ; Gillson v. Price, 18 Nev. 109, 1 P. 
459 ; Wheeler v. Hurley, 49 Nev. 70, 236 P. 
559, 560. A material alteration in any writ
ten instrument is one which changes its tenor, 
or . its legal meaning and effect ; one which 
causes it to 

'
speak a language different in 

effect from that . which it originally spoke. 
White v. Harris, 69 S. C. 65, 48 S. E. 41, 104 
Am. St. Rep. 791 ; Foxworthy v. Colby, 64 
Neb. 216, 89 N. W. 800, 62 L. R. A. 393 ; Organ 
v� AllisO'n, 9 Baxt. (Tenn.) 462. 

MATE.R I AL FACT� .. See Fact. 

MATER,I A L-MAN. A person who has fur
nished materials used in . the construction or 
repair of a building, structure, or vessel. See 
Curlett v" Aaron, 6 Houst. (Del.) 478 ; Hihn
Hammond Lumber Co. v. ElsOIll, 171 CaL 570, 
154 P. 12, 13, Ann. Cas. 1917C, 798 ; Russell 
v. Pitchler, 198 N. Y. S. 702, 704 ; Edward 
E. Buhler Co. v. New York Dock CO'., 170 App; 
Div. 486, 156 N. Y. S. 457, 459 ; Royal In.,. 
demnity Co. v.' Day & Maddock Co., 114 Ohio 
St, 58, 150 N. E. 426, 427, 44 A. L. R. 374 ;. 
Pugh v. Moxley, 164 CaL 374, 128 P. 1037, 1038. 

The property or character ' of being materi
aL See Material. ' 

MATELOTAGE. In French law. The hire MATERIALS. The substance or matter of 
Of a ship or boat. 
'
,

Seamanship ; seaman's wag�s, pay. 
which anything is made ; matter furnished 
for the erection of a house, ship, 0'1' other 
structure which enters into and becomes a 

MATER-FAM I Ll AS.' Lat. In the civil law. part thereof. See Moyer v. Pennsylvania 
The mO'ther or mistress"of a  family. A chaste Slate CoO., 71 Pa. 293 ; Standard Oil CO'. v. 
woman, married 0'1' single. Calvin. DetrQit Fidelity & Surety CO'., 24 Ohio App. 

MATEfUA. Lat. 
237, 157 N. E. 418, 420 ; Travelers' Ins. Co. v. 
Village of IliQn, 126 Misc. 275, 213 N . . Y. S. 

I n the Civil  Law ' 206, 207 ; Ramsey v. Hawkins, 78 Fla. 189, 
. 82 So. 823, 826 ; Road Supply & Metal Co. v. 

Materials ; as distinguished fJ,'O';m species, O'r Bechtelheimer� 119 Kan. 560, 240 P. 846, 847 ; 
the form . given by labor . and sknl. Dig. 41, Royal Indemnity Co. v. Day & MaddO'ck Co., 
1, 7, 7-12 ; Fleta,. �ib. 3, c. 2, § 14. 114 Ohio St. 58, 150 N. E. 426, 427, 44 A. L. R. 

Materials . (wQod) for building, as distin- 374 ;  Commonwealth v. National Surety Co., 
guished fJ:0m '.'lignum." Dig. 3�, 55, pr. 253 Pa. 5, 97 A. 1034, 1037 ; Fay v. Bankers' 

I n ' E,ngUsh Law 

. Matter ; substance ; Subject-mutter. · a·· BI. 
Co'mm . . :322. . o,:· ·� ·i 

Surety Co., 125 Minn. 211, 146 N. W. 359; 360, 
Ann. Cas. 19150, 688.; U. S. Fidelity & Guar
anty Co: v. · California�Arizona CO'nst; CQ., 21 
.Al'iz. : 172, ·'186· P. 502, 506. 
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The author-jUes are in conflict as to whether oil 

and gasoline used in operation of machinery are 
"materials." Standard Oil Co. v. National Surety 
Co., 143 Miss. 841, 107 So. 559, 56Q ; Overman & Co. 
v. Maryland Casualty Co., 193 N. C. 86, 136 S. E. 250, 
252 ; Gill v. Mullan, 140 Md. 1, 116 A. 563, 564 ; Bartles 
Scott Oil Co. v. Western Surety Co., 161 Minn. 169, 
200 N. W. 937, 938 ; Fidelity & Deposit Co. of Mary
land v. Metropolitan Sewerage Commission of Mil
waukee County, 191 Wis. 499, 2,10 N. W. 713, 716. 
Likewise with respect to whether provisions and 
commissary supplies furnished to contractor are 
"materials." Baker City Mercantile Co. v. Idaho 
Glazed Cement Pipe Co., 67 Or. 372, 136 , P. 23, 25 ;  
Overman & Co. v. Maryland Casualty Co., 193 N. C.  
86 ,  136 S.  E. 250, 252 ; Westling v. Republic Casualty 
Co. of Pittsburgh, 157 Minn. 198, 195 N. W. 796, 797 ; 
Westling v. Republic Cas. Co. ,  157 Minn. 198, 195 
N. W. 796 ; Standard Oil Co. v. Remer, 170 Minn. 
298, 212 N. W. 460, 461 ; Monona County v. O'Connor 
(Iowa) 2.15 N. W. 803, 804 ; Early & Daniel Co. v. 
American Surety Co. of New York (C. C .  A.) 5 F. (2d) 
670, 671 ; Federal Paving Co. v: Raschka, 82· Ind. App. 
416, 141 N. E. 644, 645 ; U. S. J!'idelity & Guaranty 
Co. v. Henderson County (Tex. Com. App.) 276 S. W. 
203, 206 ; City of Portland v. New England Casualty 
Co., 96 Or. 48, 189 P. 211 ; United States, for Use of 
Samuel Hastings Co. v. Lowrance ( C. C. A.) 252 F. 
122, 123. That gas used in operating drill and elec
tric power furnished street railroad are "materials," 
see Crown Central Petroleum Corporation v. Frick
Reid Supply Co., 173 Ark. 983, 293 S. W. 1012, 1014 ; 
Westiughouse Electric Mfg. Co. v. Barre & Mont
pelJ.er Traction & Power Co., 98 Vt. 130, 126 A. 594, 
602. That rent for a steam shovel is not "material" 
furnished, see Troy Public Works Co. v. City of 
Yonkers, 207 N. Y. 81, 100 N. E.  700, 701, 44 L. R. A. 
( N. S. ) 311. 

MATERNA MATERN I S. Lat. A maxim of 
the French law, signifying that property of 
a decedent acquired by him through his moth
er descends ito the relations on the mother's 
side. 

MATE.RNAL. That which belongs to, or 
comes from, the mother ; as maternal au
thority, maternal relation, maternal estate, 
maternal line. 

MATitIMONI'OM 

(patris veZ matris' matertera major.) Dig. ;38, 
10, 10, 17. 

MATH EMAT I CA L  EV I DE,NCE . See Evi
dence. 

MAT I MA. A godmother. 

MATR: l C I D E. The mutder of a mother ; or 
one who has slain his mother. 

MATRI CULA. In the civil and old English · 
law. A register of the admission of officers 
and persons entered into any body or society, 
whereof a list was made. Hence those who 
are admitted to a college or university are 
said to be "matriculated." Also a kind of 
almshouse, which had revenues appropriated 
to it, and was usually built near the church, 
whence the name was given to the church it
self. Wharton. 

MATR I CULATE. To enter as a student in 
a universi1ty. 

Mat rimon ia debent esse libera. Marriages 
ought to be free. A maxim of the civil law. 
2 Kent, Comm. 102. 

MAT R'I MO N, I A L  Of or pertaining to matri
mony or the estate of marriage. 

MATRI M O N I A L  ACT I O NS. Actions for di
vorce. In re Neuman, 169 App. Div. 638, 155 
N. Y. S. 428, 429' ; Johnson v. Johnson, 206 
N. Y. 561, 100 N. E. 408, Ann. Cas. 1914B, 407 ; 
Stoddard v. Stoddard, 187 App. Div. 258, 175 
N. Y. S. 636, 641. 

MATRI MON I A L  CAUSES. In English ec
clesiastical law. Causes of action or injuries 
respecting the rights of marriage. One of 
the three divisions of causes or injuries cog
nizable' by the ecclesiastical courts, compris
ing suits for jactitation of marriage, and for 
restitution of conjugal rights, divorces, and 
suits for alimony. 3 Bl. Comm. 92-94 ; 3 
Steph. Comm. 712-714. 

MATERNAL P ROPERTY. That which comes MAT R I MO N I A L  COHAB I TATI ON.  The liv-
from the mother of the party, and other as
cendants of the maternal stock. Dom. Liv. 
Prel. t. 3, s. 2, 110. 12. 

MATERN I TY. The character, relation, state, 
or condition of a mother. 

MATERTERA. Lat. In the civil law. A 
maternal aunt ; a mother's sister. lnst. 3, 
6, 1 ;  Bract. fol. 68b. 

MATE.RTERA MAGNA. A great aunt ; a 
grandmother's sister, (avim soror.) Dig. 38, 
10, 10, 15. 

MATERTERA MAJO R. A greater aunt ; a 
great-grandmother's sister, (proa,vim soror. ; )  
a father's or mother's great-aunt, (patris vel 
matris matertera magna.) Dig. 38, 10, 10, 16. 

MATERTERA MAXI MA. A greatest aunt ;  a 
great-great-grandmother's sister, .· (abavim sOr
or ;) a father's or mother's grea!ter aunt, 
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ing together of a man anel woman ostensibly 
as husband and wife. Cox v. State, 117 Ala. 

. 103, 23 So. 806, 41 L. R. A. 760, 67 Am. St. 
Rep. 166 ; Wilcox v. Wilcox, 46 Hun (N. Y.) 
37. Also the living together of those who are 
legally husband and wife, the term carrying 
with it, in this sense, an implication of mutual 
rights and duties as to sharing the same hab
itation. Forster v. Forster, 1 Hagg. Consist. 
144 ; U. S. v. Cannon, 4 Utah, 122, 7 P. 369. 

MATR I MON I UM.  Lat. In Roman law. A 
legal marriage, contraded in strict accord
.'lnce wi,th the forms of the older Roman law. 
i. e., either with the tarreum, the coemptio, 
or by tt8US. This was allowed only to Ro
man citizens and to those neighboring peo
ples to whom the right of connubium had 
been conceded. The effect of such a mar
riage was to bring the wife into the manus� 
or marital power, of the husband, and to 
create the patt-ia potestas over the children. 



MATRIMONIUM 

Matrimonium subsequens tol l it peccatum prmce
dens. Subsequent marriage cures preceding 
criminality. 

MATRI M ONY. Marriage, (q.
I
V.,) in the sense 

of the relati<m or status, not of the ceremony. 

'MAT R I X., In the civil law. The protocol 
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Mont. 297, 236 P. 553, 554 ;  Burleigh v. Wong 
Sung Leon (N. H.) 139 A. 184, 187. See 2 
Black, Judgm. § 614, and cases cited. 

M atter in ley ne serra m ise in boutohe del jurors. 
Jenk. Cent. 180. Matter of law shall not lJe 
put into the mouth of the jurors. 

,or first draft of a legal instrument, from which MATTE R  I N  PA I S. Matter of fact that is 
all copies must be taken. See Downing v. 
Diaz, 80 Tex. 436, 16 S. W. 53. , 

MAT R I X  ECC LESIA. Lat. A mother 
ehurch. This term was anciently applied to 
a cathedral, in relation to the other chur�h
es in the same see, or to a parochial church, 
in relation to the chapels or minor churches 
attached to it or depending on it. Blount. 

MATRON.  A married woman ; an elderly 
woman. The female superintendent of an es
ta;blishment or institution, such as a hospital, 
an orphan asylum, etc., is often so called. 
Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 
358. 

MATRONS, J U RY O F. Such a jury is im
panelec to try if a woman condemned to death 
be with child. 

MATTER. Suhstantial facts forming basis 
of claim or defense ; facts material to is
sue ; suhstance as distinguished from form ; 
transaction, event, occurrence ; SUbject-mat
ter of controversy ; special proceeding. Park-, 
er . v. Bowen, 98 vt. 115, 126 A. 522, 523 ;

1 Bishop v. Shurly, 237 Mich. 76, 211 N. W. 75" 
78 ; Rubin v. Sheldon, 130 Misc. 588, 224 N.' 
Y. S. 340, 341 ; John Diebold & Sons Stone: 
Co. v. Tatterson, 115 Va. 766, 80 S. E. 585, 586 ;. 
People v. Anderson, 62 Cal. App. 222, 216 P�' 
401, 402 ; Davis v. Seaward, 85 Misc. 210, 146 
N. Y. S. 981, 985 ; Franldin Buggy Co. v. Car-; 
ter, 21 Ga. App. 576, 94 S. E. 820 ; Carter v. 
Dunham, 104 Kan. 59, 177 P. 533, 534. 

. 

MATT E R ' I N CONTROVERSY, or I Ni D I S., 
PUTE. The subject of litigation ; the mat.i 
ter for which a suit is brought and upon' 
Which issue is joined. Lee v. Watson, 1 Wall. 
337, 17 L. Ed. 557 ; Bee Hive Mining Co. v,' 
Ford, 144 Va. 21, 131 S. E. 2,03. 

not in writing ; thus distinguished from mat
ter in deed and matter of record ; matter that 
must be pro\'ed by parol evidence. 
MATTER O F  CO U RSE. Anything done or 
taken in the course of routine or usual pro
cedure, which is permissible and valid without 
being specially applied for and allowed. 

MATTER OF �-ACT. That which is to be 
ascertained by the senses, or by the testimony 
of witnesses describing what they have per
ceived. Distinguished from matter , of law 
and matter of opinion. Moses v. United States 
(C. C. A.) 221 F. 863, 871. 

MATTE.R O F  F O RM .  See Form. 

MATTE.R O F  LAW. Whatever is to be ascer
tained or decided by the application of statu-' 
tory rules or the principles and determina
tions of the law, as distinguished from the in
vestigation of particular facts, is called "mat
ter of law." 

MATTE,R' O F  R,ECO'RD .  Any judicial matter 
or proceeding entered Oil the records of a 
,court, and to be proved by the production of 
,such record. It differs from matter in deed, 
'Which consists of facts which may be proved 
'by specialty. 

MATTER OF SU BSTANCE. That which goes 
to the merits. The opposite of matter of form. 

:MATTER'S O F  SU BS lSTENCE FO R' MAN. 
This phrase comprehends all articles or things, 
whether animal or vegetable, living or dead, 
'Which are used for food, and whether they are 
consumed in the form in which they are 
'bought from the producer or are only: consum
ed after undergoing a process of preparation, 
'which is greater or less, according to the char
[acter of the article. Sledd v. C<>m., 19 Grat. 
,(Va.) 813. 

MATTER I N  DE.ED. Such matter as may be' 'Matu riora su ot vota mu l ieru m q uam viroru m. 
proved or established by a deed or specialty. 6 Coke, 71. The desires of women are more 
Matter of fact, in contradistinction to matter mature than those of men ; i. e., women arrive 
of law. Co. Litt. 320 ; Steph. Pl. 197. at maturity earlier than men. 
MATTER, I N  I SSUE. That upon which the MAT U R I TY. In mercantile law. The time 
plaintiff proceeds i,n his action, and which when a bill of exchange or promissory note 
the defendant controverts by his pleadings, becomes due. Story, Bills, § 329. Gilbert v. 
not including facts offered in evidence to es- Sprague, 88 Ill. App. 508 ; Wheeles's v. WH
tablish the matters in issue. King v. Chase, Iiams, 62 Miss. 371, 52 Am. Rep. 190 ; Pat-
15 N. H. 9, 41 Am. Dec. 675. That ultimate terson v. Reddish, 56 Cal. App. 197, 2M P. fact of' state of facts in dispute upon which 565, 567 ; Ardmore State Bank v. Lee, 61 Oklo the verdict or finding is predicated. Smith v. 169, 159 P. 903, 905 ;  United States Nat. Baqk Ontario (C. C.) · 4 F. 386 ; Clark v. Arizona of Red Lodge v. Shupak, 54 Mont. 542, 172 P. 
Mut. Savings & Loan ARs'n (D. C.) 217 F. 640, 324, 325. 
644 ; Chesley v. Dunklee, 77 N. H. 263, 90 
A. 965, 966 : State v. Distrlnt . Court of Slxth MAUGftE� L. Fr; In spite -ot'; agai�t' the 
Judicial Dist. in and for Park County, 78 will of. Litt. § 672. 
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MAU N DY TH URSDAY. The day preceding 
Good Friday, on whieh prinees gave alms. 

MAX I M. An established principle or propo
sition. A principle of law universally ad
mitted, as being a correct statement of the 
iaw, or as agreeable to reason. 

Coke defines a maxim to be "conclusion of 
reason," and says that it is so called "quia 
maxima ejus dign.itas et certis-sima atwtori
tas, et quod maa:ime omn.ibus probetur." Co. 
Litt. lla. He says in another place : "A 
maxime is a propositipn to be of all men con
fessed and granted without proofe, argument, 
or discourse." Id. 67a. 

The maxims of the law, in Latin, �rench, 
and English, will be found distributed 
through this book in their proper alphabt!ticul 
order. 

MAYORALTY 

A. L. R. 63,5 ; Board � of Education of Rock
dale County v. Gresham, 21 Ga. ,App. 440, 94 
S. E. 641 ; McDonald v. Board of Chosen 
Freeholders of Hudson Co., 99 N. J. Law, 170, 
122 A. 801, 802 ; U. S. ex reI. Stayton v. 
Paschall (D. C.) 9 F.(2d) 109, 112 ; Friend v. 
Scottish Union & Nat. Ins. Co., 103 N. J. Law, 
290, 136 A. 718, 719. State v. Bartholomew, 
103 Conn. 607, 132 A. 30, 33 ; Whalen Paper 
& Pulp Mills v. Davis, 53 App. D. C. 84, 288 
F. 438, 440 ; Empire Mills Co. v. Burrell En
gineering & Const. Co., 18 Gil. App. 253, 89 
S. E. 530. 

MAYH EM. In criminal law. The act of un
lawfully and violently depriving another of 
the use of such of his members as may ren
der him less able, in fighting, either to defend 
himself or annoy his ad.versary. 4 BI. Comm. 

Maxime paci sunt contraria vis et inju ria. 
greatest enemies to peace are force 
wrong. Co. Litt. 161b. 

, 205. Foster v. People, 50 N. Y. 604 ; Terrell 
The v. State, 86 Tenn. 523, 8 S. W. 212 ; Adams v. 
and . Barrett, 5 Ga. 412 ; Foster v. People, 1 Colo. 

294 ; State v. Enkh()use, 40 Nev. 1, 160 P. 23, 
24 ;  State v. Martin (N. M.) 250 P. 842, 844 ; 
People v. Nunes, 47 Cal. App. 346, 19{) P. 486, 
487 ; State v. Foster, 156 La. 891, 101 So. 255, 
257. 

Every person who unlawfully and mali
ciously deprives a human being of a member 

MAX I MUM.  The greatest quantity or high
est in degree attainable or attained, or the 
greatest or highest allowed by law or au
thority. Poolman v. Langdon, 94: Wash. 448, 
162 P. 518, 580 ; Taylor v. 'Villiams, 169 Ark. 
52, 272 S. W. 852, 853. 

of his body, or disables, disfigures, or ren
Maximus  erroris populus magister. Bacon. del's it useless, or cuts or disables the tongue, 
The people is the greatest master of error. Dr puts out an eye, or slits the nose, ear, or 

MAY. An auxiliary verb qualifying the mean
ing of another verb by expressing ability, 
competency, UbClrty, ,permislsion, possi'bility, 
probability or contingency. U. S. v. Lexing
ton Mill & E. Co., 232 U. S. 399, 34 S. Ct. 337, 
340, 58 L. Ed. 658, L. R. A. 1915B, 774 ; Car
son v. Turrish, 140 Minn. 445, 1t6oS N. W. 349, 
352, L. R. A. 1918F, 154 ; McMullin v. Com
monwealth Title Ins. & Trust Co., 261 Pa. 
574, 104 A. 760, 761 ; Mitchell v. Hancock 
(Tex. Civ. App.) 196 S. W. 694, 700 ; Henry v. 
Postal Telegraph Co., 100 Or. 179, 197 P. 258, 
260. Regardless of the instrument, however, 
whether constitution, statute, deed, contract 
or whatnot, courts not infrequently construe 
"may" as "shall" or "must" to the end that 
justice may not be the slave of grammar. 
Minor v. Mechanics' Bank, 1 Pet. 46, 64, 7 L. 
Ed. 47 ; New York v. Furze, 3 Hill (N. Y.) 612, 
615 ; Appeal of Burnap, 94 Conn. 286, 108 
A. 802, 804 : Stapler v. EI Dora Oil Co., 27 
Cal. App. 516, 150 P. 643, 645 ; Los Angeles 
County v. State, 64 Cal. App. 200, 222 P. 153, 
156 ; Simpson v. Winegar (Or.) 25'8 P. 562; 
563 ; State. v. Starr, 24 N. M. 180, 173 P. 674, 
679 ; l\IeMillan v. Barnard Free Skin & C�n
cer Hospital, 304 �10. 63'5, 2,64 S. W. 410, 414 ; 
Arizona Corp. Commission v. Heralds of 
Liberty, 17 Ariz. 462, 154 P. 202, :!05 ; State 
v. Hall, 44 N. D. 536, 173 N. W. 763, 765 ; State 
v. Reeves, 112 S. C. 383, 99 S. E. 841, 842 ; 
Rubin v. Lipson, 96 Conn. 281, 114 A. 86, 87 ; 
Farmers' & Merchants' Bank of Monroe, N. 
C., v. Federal Reserve Bank of Richmond, Va . •  
262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 30 

lip, is guilty of mayhem. Pen. Code Cal. § 
203. 
MAYH EMAV I T. Maimed. This is a term of 
art which cannot be supplied in pleading by 
any other word, as mutilavit, trttncavU, etc. 
3 Thom. Co. Li tt. 548 ; Com. v. Newell, 7 
�Iass. 247. 

MAYN. L. Fr. A hand ; handwriting. Britt. 
c. 28. 

MAYNOVER. L. Fr. A work of the hand ; a 
thing ,produced by manual laoor. Yearb. M. 
4 Edw. III. 38. 

MAYO R. The executive head of a municipal 
c()rPDration ; the governor or chief magistrate 
of a city. 'Val do v. Wallace, 12 Ind. 577 ; 
People v. New York, 25 Wend. , (N. Y.) 36 ; 
Crovatt v. Ma'son, 101 Ga. 246, 28 S. E. 891. 

MAYOR'S CO U RT. A court established in 
some cities, in which the mayor sits with the 
powers of a police judge or committing mag
istrate in respect to offenses committed with
in the city, and sometimes with civil jurisdic
tion in small causes, or other special statu
tory powers. 

MAYOR'S CO U RT O F  LONDON. An inferior 
court having jurisdiction in civil cases where 
the whole eaUSe of action arises within the 
eity of London. 

MAYORALTY. 
mayor. 

The office or dignity of a 



MAYORAZGO 

MA YO RAZGO. In Spanish law. The right 
to the enjoyment of certain aggregate prop
,erty, left with the condition thereon imposed 
that they are to pass in their integrity, per
petually, successively to the eldest son. 
Schm. Civil Law, 62. 

:MAYO RESS. The wife of a mayor. 

M EAD.  Ground' somewhat watery, not plow
ed, but covered with grass and flowers. Enc. 
Lond. 

M EADOW. A tract of low or level land pro
ducing grass which is mown for hay. Web
ster. 

A tract which lies above the shore, and is 
.overflowed by spring and extraordinary tides 
.only, and yields grasses which are good for 
hay. Church v. Meeker, 34 Conn. 429. See 
;State v. Crook, 132 N. C. 1053, 44 S. E. 32 ; 
;Scott v. Willson, 3 N. H. 322 ; Barrows v. 
McDermott, 73 Me. 441. 

'M EAL-RENT. A rent formerly paid in meal. 

'M EAN LOW TI DE. As applied to Puget 
Sound, signifies the mean or average level of 
the low tides, including both the long and 
short daily runout. "Mean lower low tide" 
signifies the mean level of the daily extreme 
low tides. "Harmonic plane" is the zero 
:adopted by the United States Coast and Geo
edetic Survey of the Department of Commerce 
upon which its tidal tables, charts, and maps 
'are based. It is an arbitrary plane, and is 
the lowest plane of the tide in the Sound 
-recognized by that department, being approx
imately two feet lower than me'an lower low 
�tide, and approximately four feet lower than 
mean low tide. State v. Scott, 154 P. 165, 168, 
:89 Wash. 63. 

M EAN, or M ES N E. A middle between two 
extremes, whether applied to persons, things, 
.or time. 

M EA N D E R. To meander means to follow a 
winding or flexuous course ; and when it is  
said, in a desc1:'iptipn of  land, "thence with 
the meander of the river," it must mean a 
meandered line,-':""'a line which follows the 
sinuosities of the river,-or, in other words, 
,that the river is the boundary between the 
points indicated. ' Turner v. Parker, 14 Or. 
341, 12 P. 495 ; , Schqrmeier v. ;St. Paul & 
P. R. Co:, 10 Mimi. 100 (Gil. 75), 88 Am. Dec. 
�� . 

This term is used in some jurisdidiOIis 
with the meaning of surveying and ·mapping 
a stream according to its meanderings, or 
windings and turnings. See Jones v. Petti
'bone, 2 Wis. 317. 

M EAND E R  L I NES. Lines run in survey-big 
particular portions of the pq.blic lands which 
border on navigable 'rlvers, ' not as boundaries 
.of the tract, but for the purpose of defining 
the sinuosities of ,the banks of the stream, 
And'Rs the means of ascertaining theiqmirititj 

.of land in the ' fraction subject to sale; ' 'and 
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which is to be paid for by the purchaser. In 
preparing the official plat from the field notes, 
the meander line is represented as the border 
line of the stream, and shows that the water
course, and not the meander line as naturally 
run on the ground, is the boundary. St. Paul 
& P. R. Co. v. Schurmeier, 7 Wall. 286, 19 L. 
Ed. 74 ; Niles v. Cedar Point OIub, 175 U. S. 
300, 20 Sup. Ct. 124, 44 L. Ed. 171 ; Produc
ers' Oil Co. v. Hanszen, 61 So. 7-54, 132 La. 
691 ; In re Tucker, 148 N. W. 60, 126 Minn. 
214 ; Payne v. Hall, 185 N. W. 912; 914, 192 
Iowa 780 ; United States v. Mackey (D. C.) 
214 F. 137, 147 ; Rue v. Oregon & W. R. Co., 
186 P. 1074, 1077, 109 Wash. 436 ; City of 
Cedar Rapids v. MarShall, 203 N. W. 932, 933, 
199 Iowa 1262 . 

M EAN I NG .  That which is, or is intended to 
be, signified or denoted by act or language ; 
signification ; sense ; import. Webster, Dict. 

Secondary Meaning 

While generic names, geographical names, 
and names composed of words which are 
merely descriptive are incapable of exclu
sive appropriation, words or names, which 
have a primary meaning of their own, such 
as words descriptive of the goods, service, or 
place where they are made, or the name of 
the maker, may nevertheless, by long use in 
connection with the business of the particular 
trade, come to be understood by the public as 
designating the goods, service, or business of 
a particular trader. This is what is known 
as the doctrine of "secondary meaning" ; 
and is the origin of the law of unfair compe
tition, as distinguished from technical trade
marks or trade-names. Saunders System At
lanta Co. v. Drive It Yourself Co., 123 S. E. 
132, 135, 158 Ga. 1 ;  Richmond Remedies Co. 
v. Dr. Miles Medical Co. (C. C. A.) 16 F.(2d) 
598, 602. 

M EANS. r. The instrument or agency 
through which an end or purpose is accom
plished. 

2. Resources ; available property ; money 
or property, as an available instrumentality 
for effecting a purpose, furnishing a liveli
hood, paying a debt, or the like. 

M EASU RE. That by which extent or dimen
sion is ascertained, either length, breadth, 
thickness, capacity, or a,mount. Webster. 
The rule by which anything is adjusted or 
proportioned. 

MEASURE OF DAMAG ES. The rule, or 
rather the system of rules, governing the a:d� 
justment or apportionnient of damages as � 
compensation for injuries in actions at law. 

MEAS U R E  ' O F VAL U E. In the ordinary 
'sense of the word, "measure" woUld' mean 
something by c()mparison with 'which we" may 
aScertain' what is the v'alue of atiytldng . 
When we coil sider, further, that value itseif 
is reiative; and 'that' two things are"ileeessary 
to ·Constihite it/iridependehtly , 6f tile ' third 



thing, which is to measure it, we '
may define 

a "measure of value" to be something by com
paring with which any two other things we 
may infer their value in relation to one an
other. 2 �lill, Pol. Econ. 101. 

M EASU RER, o'r M ETER. An officer in the 
Hty of London, who measured woolen clothes, 
eoals, etc. 

M EASU R I N G  M O N EY. In old English law. 
A duty which some persons exacted, by let
ters patent, for every piece of cloth made, 
besides alnage. Now abolished. 

M EAT. Specifically, animal flesh, though in 
one sense, the word includes other foods. 
Gardner T. State, 108 N. E. 230, 183 Ind. 101. 
Food in general ; anything eaten for nour
ishment, either by man or beast ; especially, 
solid food ; hence, the edible part of any

thing. Webster, Dict. 

iM ECHAN I C .  A workman employed in shap
'lng and uniting materials, such as wood, 
'metal, etc., into some kind of structure, ma� 
, chine, or other object, requiring the use of 
tools. Story ,'. 'Yalker, 11 Lea (Tenn.) 517, 
47 Am. Rep. 305 ; In re Osborn (D. C.) 104 
Fed. 781 ; Savannah & C. R. Co. v., Callahan, 
49 Ga. 511 ; Berks County v. Bertolet, 13 
Pa. 524 ; Devney v. City of Boston, 111 N. E. 

' 788, 789, 223 Mass. 270 ; Baker v. Maxwell, 
168 N. ,Yo 100, 183 Iowa 1192, 2 A. L. R. 814 ; 
Mack v. Boots, 239 P. 794, 795, 29 Ariz. 116. 

M ECHAN I C'S L I EN.  A species of lien cre
,a ted by statute in most of the states, which 
·exists in favor of persons who have per
formed work or furnished material in and for 
the erection of a building. Their lien at
taches to the land as well as the building, and 
is intended to secure for them a priority of 
payment. 

In a strict sense, a lien for labor only ; in 
;:a broader sense, a lien covering both material 
and labor. Dilworth & Green v. Ed Steves & 
Sons (Tex. Civ. App.) 169 S. W. 630, 631. 

The lien of a mechanic is created by law, 
, and is intended to be a security for the price 
and value of work performed and materials 
furnished, and as such it attaches to ' and ex
ists on the land and the building erected 
thereon, from the commencement of the time 
that the labor is being performed and the 
materials furnished ; and the mechanic has 
'an actual and positive interest in the building 
. anterior to the time of its recognition by the 
court, or the reducing 'of the amount due to 
a judgment. First Nat. Bank v. Campbell, 

'24 Tex. Civ. App. 160, 58 S. 'V. 630 ; Carter 
' v. Humboldt F. Ins. Co., 12 Iowa, 292 ; Bar
rows v. Baughman, 9 :Mich. 217. 

M EC HAN I CAL Having relation to, or pro
duced or accomplished by, the use of mechan
ism or Hlllchinery. Used chiefly in patent 

::Jaw. Of, pertaining to, oi' concerned with, 
. manual labor ; engaged in manual labor ; of 

'MEDFEE 

the artisan class : of, pertaining to, or con
cerned with, machinery or mechanism ; made 
or for:ned by a machine or with tools. State 
v. Crounse, 181 �. W. 562, 563, 105 Neb. 672, 
16 A. L. R. 533 ; Coast & Lakes Contracting 
Oorp. v. Martin, 101 A. 502, 503, 92 Conn. 11. 

M EC HAN I CAL ARM. In the artifi�ial limb 
trade. An arm provided with fingers which 
can be moved by some mechanical contriv
ance, together with mechanism for rotating 
the wrist, simulating, as nearly as pcssible 
the motion of the human wrist, hand, and 
fingers. Carnes Artificial Limb Co. v; Dil
worth Arm Co. (D. C.) 273 F. 838, 839. 

M ECHAN I CA L  EQU I VALENT. A device 
which may be substituted or adopted, instead 
of another, by any person skilled in the par
ticular art from his knowledge of the art, 
and which is competent to perfo:r:m the same 
functions or produce the same result, without 
introducing an origina.l idea or changing the 
general idea of means. Johnson v. Root, 13 
Fed. Cas. 823 ; '  Smith v. 1\Iarshall, 22 Fed. 
Cas. 5!)5 ; Alaska Packers' Ass'n v. Letson 
(0. C.) 119 F. 611 ; Jensen Can-Filling Mach. 
Co. v. Norton, 67 F. 239, 14 C. C. A. 383 ; Ad
ams Electric R. 00. v. Lindell R. Co., 77 F'. 
440, 23 C. C. A. 223 ; American Hoist & Der
rick Co. v. Nancy Hanks Hay Press & Foufl
dry Co. (D. C.) 216 F. 785, 788 ; Yancey v. En
right (C. C. A.) 230 F. 641, 646 ; Whitney v. 
New York Scaffolding Co. (C. C. A.) 243 F. 
180, 186 ; Broadway Towel Supply Co. v. 
Brown-Meyer 00. (C. G. A.) 245 }1\ 659, 661. 
The test of equivalency is whether the sub
stituted element operates in substantially the 
same way to produce ' substantially the same 
result. Palmer Y. Mach. Co., 186 F. 496. 

M EC HAN ICAL MOVEM ENT. A mechanism 
transmitting power or motion from a driving 
part to a part to be driven ; a combination 
and arrangement of mechanical parts intend
ed for the translation or transformation of 
motion. Campbell Printing Press Co. v. 
Miehle Printing Press Co., 102 F. 159, 42 C. C. 
A. 235. 
M EC HAN I CAL P RO CESS. See Process. 

M ECHAN I CAL S K I L L. As distinguished 
from invention or inventive capacity, this 
term means such skill, intelligence, ingenuity, 
or constructive ability in the adaptation of 
means to ends as would be possessed and ex
hibited by an ordinarily clever mechanic in 
the practice of his particular art or trade . 
See Hollister v; Benedict & B. Mfg. Co., 113 
U. S .  59, 5 Sup. Ct. 717, 28 L. Ed. 901 ; John
son Co. v. Pennsylvania Steel Co., 67 F. 942 ; 
Perfection 'Window Cleaner 00. v. Bosley, 2 
F. 577 ; Stimpson v. Woodman, 10 Wall. 117, 
19 L. Ed. 866. 

M ED ER IA. , In old records. A house or place 
where metheglin, or mead, 'was made. 

M ED FEE. In 'old ' English law. A bribe or 
reward ; a compensation gi'ven in exchange, 



MEDIA ANNATA 

where the things exchanged were not of equal 
value. Cowell. 
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science and art of the investigation, preven
tion, cure, and aIle via tion of disease. 

M E D I A  A N N ATA. In Spanish law. Half- M ED I CAL EV I D EN C E. Evidence furnished 
yearly profits of land. McMullen v. Hodge, by medical men, testifying in their profes-
5 Tex. 34, 79. sional capacity as experts, or by standard 

M E D I A  CONCLU D E N D I .  The steps of an 
argument. Thus "a judgment is conclusive 
as to all the media concludendi." Fauntleroy 
v. Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. 
Ed. 1039. See U. S. v. Land Co., 192 U. S. 
358, 24 Sup. Ct. 266, 48 L. Ed. 476. The 
theory or basis of facts upon which a legal 
conclusion is reached, per Holmes, C. J., in 
Hos·eason v. Keegen, 178 Mass. 250, 59 N. E. 
627. 

M E D I A  N OX. In old English law. Mid
night. Ad mediam noctem, at midnight. 
Fleta, lib. 5! c. 5, § 31. 

MED l fE  ET I N F I RMfE MANUS H O M I N ES. 
Men of a middle and base condition. Blount. 

M E D I AN US HOMO.  A man of middle for
tune. 

M E D I AT E  D ESCENT. See Descent. 

treatises on medicine or surgery. 

M ED I CAL J U R ISPR U D ENCE. See Juris
prudence. 

M ED I C I N E. "Medicine" is a science and art 
dealing with the prevention, cure, and allevia
tion of diseases ; in a narrower sense, that 
part of the science and art of restoring and 
preserving health which is the province of the 
physician as distinguished from the surgeon 
and obstetrician regardless of whether he is 
considered as practicing medicine ; in a still 
narrower sense, an agent used or adminis
tered by a physician, surgeon or obstetri
cian. Waldo v. Poe (D. C.) 14 F.(2d) 749, 
753 ; Ex parte Crane, 151 P. 1006, 1012, 27 
Idaho, 671, L. R. A. 1918A, 942 ; State v. 
Morrison, 127 S. E. 75, 78, 98 W. Va, 28n ; 
COmmollwealth v. Seibert, 105 A. 507, 508, 262 
Pa. 345 ; State v. Hanchette, 12� P. 118-:1:, 
1185, 88 Kan. 864 ; Smith v. Lane, 24 Hun (N. 
Y.) 633. 

Forensio Medicine M ED I AT E  POWERS. Those incident to 
primary powers given by a principal to his 
agent. For example, the general authority Another name for medical jurisprudence. 
given to collect, receive, and pay debts due See Jurisprudence. 

Schools of Medicine 

See Osteopathy ; Psychotherapy. 

by or to the principal is a primary power. 
In order to' accomplish this, it is frequently 
required to settle accounts, adjust disputed 
claims, resist those which are unjust, and 
answer and defend suits. These subordi- M ED I C I N E-CH EST. A box containing an as-

nate powers are sometilnes called "mediate sortment of medicines, required by statute to 
powers." Story, Ag. § 58. 

M E D I A.TE TEST I MONY. Secondary evi
dence, (q. 'V.) 

M EDJ AT I O N .  Intervention ; interposition ; 
the act of a third person who interferes · be
tween two contending parties with a view 
to reconcile them or persuade them to ad
just or settle their dispute. In international 
law and diplomacy, the word denotes th� 
friendly interference of a state in the con
troversies of others, for the purpose, by its 
influence and by adjusting their difficulties, 
of keeping the peace in the family of nations. 

M ED I ATOR. One who interposes between 
parties at variance for the purpose of recon
ciling them. 
M ED I ATORS O F  QU EST I ONS. In English 
law. Six versons authorized by statute, (27 
Edw. III. St. 2, c. 24,) who, upon any ques
tion arising among merchants relating to un
merchantable' wool, or undue packing, etc., 
might, before the mayor and officers of the 
staple upon their oath certify , and settle the 
same ; to whose determination therein the 
parties concerned were to submit. Cowell. 

. MED ICAL. Pertaining, relating, or belonging 
to the study and practice of medicine, or the 

be carried by all vessels above a certain ton
nage. 

M ED I CO-LEGAL. Relating to the law con
cerning medical questions. 

M ED I ETAS Ll NG UfE. In old practice. Moi
ety of tongue ; half-tongue. Applied to a 
jury impaneled in a cause consisting the one 
half of natives, and the other half of for
eigners. See De Medietate Lingure. 

M ED I O  A.CQU I ETAN DO. A judicial writ to 
distrain a lord for the acquitting of a mesne 
lord from a rent, which he had acknowledged 
in court not to belong to him. Reg. JUl'. 129. 

M E D I TAT I O  FUGfE. In Scotch law. Con
templatiQn of flight ; intention to abscond. 
2 Kames, Eq. 14, 15. 

MED I TEflRA N EAN PASSPORT. A pass is
sued by the admiralty of Great Britain under 
various treaties with the Barbary States in 
the eighteenth century . They were granted 
to British built ships and were respected by 
the Barbary pirates. , See 2 Halleck, Int. L., 
B�er's ed. 100. They were als� issued by 
the United States. . The term is still retained 
in R. S. I 4191 (act of Mar. 2, 1803 [46 USCA 
I 62D. 

-
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M ED I UM TEMPUS. In old English law. MEGALOMANIA. See Insanity. 
Meantime ; mesne profits. Cowell 

M EG BOTE. In Saxon law. 
for the murd�r of a relation. 

A recompense 

M E I GNE, or MA I SNADER. In old English 
law. A family. 

M E I N D RE AGE. L. Fr. 
age. Kelham. 

Minority ; lesser 

M EDLETUM. In olli English law. A mixing 
together ; a medley or melee; an affray or 
sudden encounter. An offense s1:lddenly com
mitted in an affray. The English word "med
ley" is preserved in the term "chance-medley." 
An intermeddling, without violence, in · any 
matter of business. Spelman. 

M E I NY, M E I NE, o·r M E I N I E. In old Eng
MEDLEY. An affray ; a sudden or casual Ush law. A household ; staff or suite of at
fighting ; a hand to hand battle ; a melee. tendants ; a retinue ; particularly, the royal 
See Chance-Medley ; Chaud-Medley. household. 

M EDSCEAT. In old English law. A bribe ; MEJORADO. In Spanish law. Preferred ; 
hush money. advanced. White, New Recop. 1. 3, tit. 10, c. 

M EDSYPP. A harvest supper or entertain-
1, § 4. 

ment given to laborers at harvest-home. M E LAN C H O L I A. In medical jurisprudenC'e. 
Cowell. A kind of mental unsoundness characterized 

MEET I NG. A coming together of persons ; 
an assembly. Particularly, in law, an ria
sembling of a number of persons for the pur
pose of discussing and acting upon some mat
ter or matters in which they have a common 
interest. 

Called Meetin g  

I n  the law of corporations, a meeting not 
beld at a time specially appointed for it by 
the charter or by-laws, but assembled in pur
snance of a "call" or summons proceeding 
from some officer, committee or group of 
stockholders, or other persons having author
ity in that behalf. 

·Family Meeting 

See Family. 

General Meetin g  

A meeting o f  all the stockholders o f  a cor-
poration, all the creditors of a bankrupt, etc. 
In re Bonnaffe, 23 N. Y. 177 ; Mutual F. lns. 
Co. v. Farquhar, 86 Md. 668, 39 A. 527. 

Regular Moo,ting 

In the law of public and private corpora
tions, a meeting (of directors, trustees, stock
holders, etc.) held at the time and place ap
pointed for it by statute, by-law, charter or 
other positive direction. See State v. Wilkes
ville Tp., 20 Ohio St. 293. 

Special Meeting  

I n  the law of corporations. A meeting 
called for special purposes ; one limited to 
particular business ; a meeting for those pur
poses of which the parties have had special 
notice. Mutual F. Ins. Co. v. Farquhar, 86 
:Md. 668, 39 Atl. 527 ; Warren v. Mower, 11 
Vl 385. 

Stated Meeting  

A meeting held at  a stated or  duly appoint
ed time and place ; a regular meeting, (q. 'V.) 

Town Meeting 
See Town. 

by extreme depression of spirits, ill-grounded 
fears, delusions, and brooding over one par
ticular subject or train of ideas. Webster. 
See Insanity. 

MELDFEOH.  In Saxon law. The recom
pense due and given to him who made discov
ery of any breach of penal laws committed 
by another person, called the "promoter's [i. 

e., informer's] fee." Wharton. 

MELI O R. L'l.t. Better ; the better. MeZiQr 
res, the better (best) thing or chattel. Bract. 
fol. 60. 

M el ior est causa possidentis. The cause of the 
possessor is preferable. Dig. 50. 17. 126. 2. 

Melior est conditio defendentis. The condition 
of the party in possession is the better one, 
i. e., where the right of the parties is equal. 
Broom, Max. 715, 719. 

I 
Melior est conditio possidentis, et rei quam ao
toris. The condition of the possessor is the 
better, and the condition of the defendant is 
better than that of the plaintiff. 4 Inst. 180 ; 
Broom, Max. 714, 719. 

Melior est conditio possidenti� u bi neuter Jus 
habet. Jenk. Cent. 118. The condition of the 
possessor is the better where neither of the 
two has a right. 

Melior est justitia vere prreveniens quam se
vere pun iens. That justice which absolutely. 
prevents [a crime] is better than that which 
severely punishes it. 3 Inst. Epil. 

M E L I O RAT I ONS. In Scotch law. Improve
ments of an estate, other than mere repairs ; 
betterments. 1 Bell, Comm. 73. Occasion
ally used in English and American law in the 
sense of valuable and lasting improvements or 
betterments. See Green v. Biddle, 8 Wheat. 
84, 5 L. Ed. 547. 

.Mellorem oonditionem ecclesire �ure face·re po-
tes.t prrelatus, deteriorem nequaquam.  Co. 
Litt. 101. A bishop can make the conditio:p. 



MELIORATIONS 

of his own church better, but by no means 
worse. 

Meliorem conditionem sua.m fa.oere potest minor, 
de'teriorem neq uaquam.  Co. Litt. 337. A mi
nor can make his own condition better, but 
by no means worse. 

Mel ius est in tem po re occurrere, quam post 
causam vu lneratu m remed ium qurerere. 2 lnst. 
299. It is better to meet a thing in time 
than after an injury inflicted to seek a rem
edy. 

Melius· e,st jus  deficiens quam jus  incertum.  
Law that is  deficient is  better than: law that 
is uncert,ain. �offt, 395. 

. 

Melius est o m nia mala pati quam malo con
sentire. 3 lnst. 23. It is' better to suffer ev
ery ill . than to consent to ill. 

M eli u s  est petere fontes quam sectari rivulos� 
Jt is better to go to the fountain head than 
to follow little streamlets. 

M eti us est recurre,re quam male cu rrere. It is 
better to run ' back than to run badly ; it is 
better to retrace one's steps than to proceed 
improperly. 4 lnst. 176. 

M EL I US I NQ U I REND UM.  To be better in
quired into . .  

I n  Old Eng l ish Law 

The name of a writ commanding a further 
inquiry respecting a matter ; as. after an im
perfect inquisition in proceedings in outlaw
ry, to have a new inquest as to the value of 
lands. 

M EM BER. One of the persons constituting 
a partnership, association, corporation, guild, 
etc. 

One of the persons constituting a court, a 
legislative assembly, etc. 

One of the limbs or portions of the body 
capable of being used in fighting in self-de
fense. 
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I n  O ld Eng l ish Law 

A skin of parchment. The ancient rolls 
usually consist of several of these skins, and 
the word "rnernbrwna" is .used, in citations to 
them, in the same way as "page" or "folio," 
to distinguish the particular skin referred to. 

M EM BRUM.  A slip or small piece of land. 

M EM O I RE. In French law. A document in 
the form of a petition, by which appeals to 
the court of cassation are initiated. 

M EM O RAN D U M .  Lat. To be remembered ; 
be it ·remembered. A formal word with which 
the body of a record in the court of king';:; 
bench anciently . commenced. Townsh. PI: 
486 ; 2 Tidd, Pro 719. The whole clause is  
now, in practice, termed, from this initial 
word, the "memorandum," and its use is, sup
posed to have originated from the circum� 
stance that proceedings "by bill" (in which 
alone it has been employed) were formerly 
considered as the by-business of the court. 
Gilb. Com. PI. 47, 48. 

Also an informal note or instrument em
bodying something that the parties desire to 
fix in memory by the aid of written evidence, 
or that is to serve as the basis of a future 
forinn.l contract or deed. 

This word is used in the statute of frauds 
as the designation of the written agreement. 
or note or evidence thereof, which must ex
ist in order to bind the parties in the cases 
provided. The memorandum must be such 
as to disclose the parties, the nature and sub� 
stance of the contract, the consideration and 
promise, and be signed by the party to be 
bound or his authorized agent. See 2 Kent, 
Comm. 510. 

M E M O RA N D U M  ART I C LES. In the law of 
marine insurance, this phrase designates the 
articles of merchandise which are usually 
mentioned in the memorandum clause, (q. v.,) 
and for which the underwriter's liability is 
thereby limited. See WaIn V. Thompson, 9 
Sergo & R. (Pa.) 120, 11 Am. Dec. 675. 

M E M O RAN D UM C H ECK. See Check. 

M E MBE R  OF C O N G RESS. A member of the M E M O RAN D U M  CLAUSE. In a policy of 
senate or house of representatives of the Unit- marine insurance the memorandum clause is 
ed States. In popular usage, particularly the a clause inserted .  to prevent the underwrit
latter. ers from being liable for injury to goods of 

M E M B E R  OF PAR L I AM E NT. One having 
the right to sit in either house of the British 
parliament. 

M EM BE RS. In English law. Places where 
a custom-house . has been kept of old time, 
with officers or deputies in attendance ; and 
they are lawful places of exportation or im
portation. 1 Chit . . Com. Law, 726. 

M E M B RA NA. Lat. 

. I n  the Civil Law' 

Parch�ent. . pi� . . 32,; 52. 

a peculiarly perishable nature, and for minor 
damages. It begins as follows :  "N. B. Corn, 
fish, salt, fruit, flour, and seed are warrant
ed free from average, unless general, or the 
ship be stranded,"-meaning that the under
writers are not to be liable for damage to 
these articles caused by seawater or the like. 
Maude & P. ·Shipp. 371 ; Sweet. 

. 

M E M O RANDUM I N  E R R O R. A document 
alleging error in fact, . a,ccompanie!l by an af-
fivit . of such matter of fact. 

. 

M E M O RAN D U M  OF ALTERAT I ON.  For
merly, in England, where a 'patent , w�� gr�nt-
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ed for two inventions, one of whiCh was not 
new or not useful, the whole patent was bad, 
and the same rule applied when a material 
part of a patent for a single invention had 
either of those defects. To remedy this the 
statute 5 & 6 'Vm. IV. c. 83, empowers a pat
entee (with the fiat of the attorney general) 
to enter a disclaimer (q. v.) or a memorandum 
of an alteration in the title or specification 
of the va ten t, not being of such a \ nature as 
to extend the exclusive right granted by the 
patent, and thereupon the memorandum is 
deemed to be part of the letters patent or 
the specification. Sweet. 

M E M ORAN D U M  OF ASSOC I AT I ON.  A doc
ument to be subscribed by seven or more per
sons associated for a lawful purpose, by sub
scribing which, and otherwise complying with 
the requisitions of the companies' acts in re
spect of registration, they may form them
selves into an incorporated company, with or 
without limited liability. 3 Steph. Comm. 20. 

M E M O RA N D U M  SA LE. See Sale. 

M EM O R I AL. A document presented to a leg
-islatiye bodv, or to the executiVe, by one or 
more individuals, cemtaining a petition or a 
representation of fads. 

I n English Law 

That which contains the particulars of a 
deed, etc. , and is the instrument registered, 
as in the case of an annuity which must be 
registered. Wharton. 

I n  Practice 

A short note, abstract, memorandum, or 
TouITh draft of the orders of the court, from 
whi�h the records thereof may at any time 
be fully made up. State v. Shaw, 73 Vt. 149, 
50 At!. 863. 

M E M O R I TER. Lat. From memory ; by or 
from recollection. Thus, tnel1wdter proof of 
a written instrument is such as is 'furnished 
by the recollection of a witness who had seen 
and known it. 

ME M 0 R I ZA T I O N.  Commi tting anything to 
memory. Used to describe the act of one who 
listens to a public representation of a play 
or drama, and then, from his recollection of 
its scenes, incidents, or language, reproduces 
it, substantially or in part, in qerogation of 
the rights of the author. See 5 Term R. 245 ; 
14 Amer. Law Reg. (N. S.) 207. 

M E M O RY. Mental capacity ; the mental 
power to ,re,iew and recognize the successive 
states of consciousness in their consecutive or
der. This word, as used in jurisprudence 

- to denote one of the psychological elements 
necessary in the making of a valid will or con
tract or the commission of a crime, implies 
the mental power to conduct a consecutive 
train 0f thought, or an orderly planning of 
affairs, by recalling correctly the past states 
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of the mind and past events, and arranging 
them in their due order of sequence and in 
their logical relations with the events and 
mental states of the present. , 

The phrase "sound and disposing mind and mem
ory" means not merely distinct . recollection of the 
items of one's property and the persons among whom 
it may be given, but entire power of mind to dis
pose of property by will. Abbott. 

Also the reputation and name, good or bad, 
which a man leaveS at his death. 

Legal Memory 

An ancient usage, custom, supposed grant 
(as a foundation for prescription) and the 
like, are said to be immemorial when they are 
really or fictitiously of such an ancient date 
that "the memory of man runneth not to the 
contrary," or, in other words, "beyond legal 
memory." And legal meinory or "time out 
of mind," according to the rule of the com
mon law commenced from the reign of Rich
ard I., A. D. 1189. But under the statute of 
limitation of 32 Hen. VIII. this was reduced 
to 60 years, and again by that of 2 & 3 Wm. 
IV. c. 71, to 20 years. In the American states, 
by statute, the time of legal memory is gen
erally fixed at a period corresponding to that 
Drescribed for actions for the recovery of real 
property, usually about 20 years. See 2 Bl. 
00m111. 31 ; Miller v. Garlock, 8 Barb. (N. 
Y.) 153. 

M E N  OF STRAW. Men who used in former 
days to ply about courts of law, so called 
from their manner of making known their, oc
cupation, (i. e., by a straw in one of their 
shoes,) recognized by the name of "straw
shoes." An advocate or lawyer who wanted 
a convenient witness . knew by these signs 
where to meet with one, and the colloquy be
tween the parties was brief. "Don't you re
member ?" said the advocate ; to which the 
ready answer was, "To be sure I do." "Then 
come into court and swear it." And straw
shoes went into court and swore. Athens 
abounded in straw-shoes. Quart, Rev. vol. 33, 
p. 344. 

M ENACE. A threat ; the declaration or 
show of a dispOSition or determination to in
flict an evil or injury upon another. Cum
ming v. State, 99 Ga. 662, 27 S. E. 177 ; Mor
rill v. Nightingale, 93 Cal. 452, 28 Pac. 1068, 
27 Am. st. Rep. 207. 

M E N ETUM.  In old Scotch law. .A. stock
horn ; a horn made of wood, "with circles 
and girds of the same." Skene. 

M E N I AL. '.A servant of the lowest order ; 
more strictly, a domestic servant living un
der his master's roof. Boniface v. Scott, 3 
Sergo & R. (Pa.) 354. 

M ENS. Lat. Mind ; intention ; meaning ; 
understanding ; will. 
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M E NS LEG I S. The mind of the lnw ; that is, 
the purpose, spirit, or intention of a law or 
the law generally. 

MENS LEG I S·LATO R I S. The intention of 
the law-maker. 

M ENS REA. A guilty mind ; a guilty or 
wrongful purpose ; a criminal intent. 

M ens testatoris in testamentis. spectanda est. 
Jenk. Cent. 277. The intention of the testa
tor is to be regarded in wills. 

M ENSA. Lat. Patrimony or goods and nec
essary things for livelihood. Jacob. A table ; 
the table of a money-changer. Dig. 2, 14, 47. 

M ENSA ET T H ORO. From bed and board. 
See Divorce. 

M EN SALIA. Parsonages or spiritual livings 
united to the tables of religious houses, and 
called "mensal benefices" amongst the can
onists. Cowell. 

M E N S I S. Lat. In the civil and old English 
law. A month. M ensis vetitus, the prOhib
ited month ; fence-month, (q. 'V.). 

M EN SO R. In the civil law. A measur�r of 
land ; a surveyor. Dig. 11, 6 ;  Id. 50, 6, 6 ;  
Cod. 12, 28. 

. 

M ENSULA R I US. In the civil law. A money
changer or dealer in money . .  Dig. 2, 14, 47, 1. 

M ENSURA. In old English law. A meas
ure. 

M E N S U RA DOM I N I  REG I S. "The measure 
of our lord the king," being the weights and 
measures established undLr King Richard I. 
in his parliament at Westminster, 1197. 1 BI. 
Comm. 275 ; Mozley & Whitley. 
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S. W. 279, 282 ; Illinois Cent. R. Co. v. Wil
liams, 144 Miss. 804, 110 So. 510,. 512. 

M ENTA L  CAPAC I TY OR COM PETEN CE. 
Such a measure of intelligence, understand
ing, memory, and judgment (relative to the 
particular transaction) as will enable the per
son to understand the nature of his act. Eat
on v. Eaton, 37 N. J. Law, 113, 18 Am. Rep. 
716 ; Davren v. White, 42 N. J. Eq. 569, 7 A. 
682 ; Coniey v. Nailor, 118 U. S. 127. 6 S. Ct. 
1001, 30 L. Ed. 112 ; Magness v. Ditmars, 81 
Or. 598, 160 P. 527, 528 ; Lamb v. Perry, 169 
N. C. 436, 86 S. E. 179, 183 :  Masterson v. Shea
han (Mo. Sup.) 186 S. W. 524, 526 ; Shelton v. 
Shelton (Tex. Civ. App.) 281 S. W. 331, 334 ; 
Fish v. Deaver, 71 Okl. t77, 176 P. 251, 25� ; 
In re Keiser, 113 Neb. 645, 204 N. W. 394, 396 ; 
Blackhurst v. James, 293 Ill. 11, 127 N. E. 
226 ; In re Winnett's Guardianship, 112' Oklo 
43, 239 P. 603, 605 ; Lewis v. Lewis, 194 Ky. 
172, 238 S. W. 410, 411 ; Wathens v. Skaggs, 
161 Ky. 600, 171 S. W. 193, 195 : Beaty V. 
Swift, 123 Ark. 166, 184 S. W. 442, 446. 

M ENTAL DEFECT. As applied to the quali
fication of a juror, this term must be under
stood to embrace either such gross ignorance 
or imbecility as practically disqualifies any 
person from performing the duties of a juror. 
Caldwell v. State, 41 Tex. 94. 

M E NTAL RESERVAT I O N .  A silent excep
tion to the general words of a promise or 
agreement not expressed, on account of a gen
eral understanding on the subject. But the 
word has been applied to an exception exist
ing in the mind of the one party only, and bas 
been degraded to signify a dishonest excuse 
for evading or infringing a promise. ,\Vhar
ton. 

MENT I R I .  Lat. To lie ; to assert a false
hood. Calvin ; 3 BuIst. 260. 

M E NT I T I ON.  The act of lying ; a falsehood. 
M E NTAL. Relating to or existing in the 
mind ; intellectual, emotional, or psychic, as 
distinguished from bodily or physical, M E N U, LAWS O F. A collection or institnte 

of the earliest laws of ancient Indian. The M ENTA L  A L I ENAT I ON.  A phrase some- work is of very remote antiquity. times used to describe insanity, (q. v.). 

M ENT AL ANGU iSH.  When connected with 
a physical injury, this term includes both the 
resultant mental sensation of pain and also 
the accompanying feelings of distress, fright, 
and anxiety. See Railway Co. v. Corley 
C-Dex.) 26 S� W. 904 ; Railway Co. v. Miller, 25 
Tex. Civ. App. 460, 61 S. W. 978 ; Keyes v. 
Railway Co., 36 Minn. 290, 30 N. W. 888. In 
other connections, and as a ground for dam
ages or an element of damages, it includes the 
mental suffering resulting from the excitation 
of the more poignant and painful emotions, 
such as grief, severe disappointment, indigna
tjOIi, wounded pride, shame, public humilia
tion, despair, etc . .. Western Union Telegraph 
Co. v. Taylor (Fla.) 114 So. 529, 532 ; West
ern Union Telegraph Co. v. Chamberlain (Tex. 
Civ. App.) 169 S. W. 370, 371 ; Western Union · 
Telegraph Co. v. Coleman (Tex. Clv. App.) 284 

M E R, or M E RE. A fenny place. Cowell. 

M E RA N O CT I S. Midnight. Cowell. 

M E RAN N U M. In old records. Timbers ; 
wood for building. 

M ERCABLE. Merchantable ; to be sold or 
bought. 

M ERCANTA NT. A foreign trader. 

M ERCANTI LE. Pertaining to me·rchants or 
their business ; having to do with trade . and 
commerce or the buying and ' selling of com
modities. See In re San Gabriel Sanatorium 
(D. C.) 95 F. 273 ; In re Pacific Coast Ware
house Co. (C. C.) 123 F. 750 ; Graham v. Hen
dricks, 22 La. Ann . . 524 ; Hotchkiss v. District 
of Columbia, 44 App. D. C. · 73, 79 ; Bacon v. 
Cannady, 144 Ga. 293, 86 S. E. ·1083, 1084. 
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MERCANTI LE AGENCIES. Establishments 
which make a business of collecting informa
tion relating to the credit, character, respon
sibility and reputation of merchants, for the 
purpose of furnishing the information to sub
scribers. Brookfield v. Kitchen, 16.3 Mo. 546, 
63 S. W. 825 ; State v. Morgan, 2 S. D. 32, 48 
N. W. 314 ; Eaton, etc., Co. v. Avery, 83 N. Y. 
34, 38 Am. Rep. 389 ; Genesee Save Bank v. 
Michigan Barge Co., 52 Mich. 164', 17 N. W. 
'mo. 

M ERCANT I LE LAW. An expression substan
tially equivalent to the law-merchant or com
mercial law. It designates the system of 

. rules, customs, and usages generally recogniz
·ed and adopted by merchants and traders, and 
which, either in its simplicity or as modified 
by common law or statutes, constitutes the 
law for the regulation of their transactions 
and the solution of their controversies. 
M E RCANTI LE LAW AMENDMENT ACTS. 
The statutes 19 & 20 Vict. cc. 60, 97, passed 
mainly for the purpose of assimilating the 
mercantile law of England, Scotland, and 
Ireland. 
M ERCANTI LE PAPER. Commercial paper ; 
such negotiable paper (bills, notes, checks, 
etc.) as is made or transferred by and be
tween merchants or traders, and is governed 
by the usages of the business world and the 
law-merchant. 

M E RCANT I LE PARTNERSH I P. One which 
habitually buys and sells ; one which buys for 
the purpose of afterwards selling. Com. v. 
Natural Gas Co., 32 Pittsb. Leg. J. (0. S.) 310. 

M ERCAT. A market. An old form of the 
latter word common in Scotch law, formed 
from the Latin "mercatum." 

M ERCAT I VE. Belonging to trade. 
M ERCATUM. Lat. A market. A contract 
of sale. Supplies for an army, (commeatu8.) 

M E RCATURE. The practice of buying and 
selling. 
M ERCEDARY. A hirer ; one that hires. 

M ERCEN-LAGE. The law of the Mercians. 
One of the three principal systems of laws 
which prevailed in England about the begin

. ning of the eleventh century. It was ob-
served in many of the midland counties, and 
those bordering on the prinCipality of Wales. 
1 BI. Comm. 65. 

M ERCENA R I US • .  A hireling or servant. Ja
cob. 

• 

such as are ordInarily the objects of trade 
and commerce. But the term is never under
stood as including real estate, and is rarely 
applied to provisions such as are purchased 
day by day, or to such other articles as are 
required for immediate consumption. See
Passaic Mfg. Co. v. HotIman, 3 Daly C�. Y.) 
512 ; Hein v. O'Connor (Tex. App.) 15 S. W. 
414 ; Elliott y. SwartwGut, 10 Pet. 137, 9 L. Ed. 
373 ; Pickett V. State, 60 Ala. 78 ; The Marine
City (D. C.) 6 Fed. 415 ; Lautman V. City of 
New York, 157 App. Div. 219, 141 N. Y. S. 
1042, 1043 ; Smith v� Boyer, 119 S. C. 176J 
112 S. E. 71, 74, 41 A. L. R. 1466. 

Merchandise Marks Act, 1 862 
The statute 25 & 26 Vict. C. 88, designed to 

prevent the fraudulent marldng of merchan
dise and the fraudulent sale of merchandise 
falsely mar ked. 

Stock of Merchandise 

See Stock. 
M E RCHANT. A man who traffics or carries 
on trade with foreign countries, or who ex
ports and imports goods and sells them by 
wholesale. Webster. Merchants of this de
scription are commonly known by the name of 
"shipping merchants." 

A trader ; one who, as a business, buys and 
sells wares and merchandise. See White v. 
Com., 78 Va. 485 ; Rosenbaum v. Newbern, 
118 N. C. 83, 24 S. E. 1, 32 L. R. A. 123 ; Gal
veston County V. Gorham, 49 Tex. 285 ; In re 
Cameron, etc., Ins. Co. (D. C.) 96 F. 757 ; State 
v. Smith, 5 Humph. (Tenn.) 395 ; U. S. V. Wong 
Ah Gah (D. C.) 94 F. 832 ; Farmers' & Drov
ers' Nat. Bank V. Hannaman, 115 Kan. 370, 
223 P. 478, 479 ; Bacon v. Cannady, 144 Ga. 
293, 86 S. E. 1083, 1084 ; State v. Fleming, 
24 N. D. 593, 140 N. W. 674, 675 ; In re Jupp 
(D. C.) 274 F. 494, 495. 

Commission Merchant 

See Commission. 

Law Merchant 

See Mercantile. 

Merchant AppraisQr 

See Appraiser. 

Merchant Seaman 

A sailor. employed in a private vessel, as 
distinguished from one employed in the na \'y 
or public ships. U. S. V. Sullivan (C. C.) 43 
F. 604 ; The Ben Flint, 3 J)�'ed. Cas. 184. 

Merchant Shfpping Acts 

M ERCES. Lat. In the civil law. Reward Certain English statutes, beginning with 
of labor in money or other things. As dis- the St. 16 & 17 Vict. C. 131, whereby a gen
tin{!uished from "pensio," it means the rent eral superintendence of merchant shipping is 

� vested in the board of trade. of farms, (prwdia rustiai.) Calvin. 
M E RCHAN D I SE. All commodities which Merchants' Accounts 

merchants usually buy and sell, whether at Accounts between merchant and merchant, 
wholesale or retail ; wares and commodities which must be current, mutual. and unset-
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tled, con:;;isting of debts and credits for mer- Mercis appellatio ad re's mobi les, tantu m per
chandise.' Fox v. Fisk, 6 How. (Miss.) 328. tinet. The term "merchandise" belongs to 

Merchants, statute of 
movable things only. Dig. 50, 16, (J,6. 

The English statute 13 Edw. I. St. 3, re- Mercis ap'pel latione homines no'n conti neri. 
pealed by 26 & 27 Vict. c. 125. Men are not included under the denomination 

Statute Merchant 
See Statute. 

M E R C HANTABLE. Fit for sale ; vendible 
in market ; of a quality such as will bring 
the ordinary market price. Riggs v. Arm
strong, 23 W. Va. 773 ; Pacific Coast Elevator 
Co. v. Bravinder, 14 Wash. 315, 44 Pac. 544 ; 
'Vallace v. L. D. Clark &, Son, 74 Ok1. 208, 174 
P. 557, 558, 21 A. L. R. 361 ; Keenan v. Cherry 
& 'Vebb, 47 R. I. 125, 131 A. 309, 311 ; Raney 
& Hamon v. Hamilton & White (Tex. Civ. 
App.) 234 S. 'W.· 229, 230 ; Big Vein Pocahontas 
Co. v. Browning, 137 Va. 34, 120 S. E. 247, 
253 ; Ellis v. Cri-cket Coal Co., 166 Iowa, 656, 
14-8 N. W. 887, 888 ; Ely v. Wichita Natural 
Gas Co., 99 Kan. 236, 1'61 P. 649, 652 ; Foote 
v. 'Wilson, 104 Kan. 191, 178 P. 430 ; McNeil 
& Higgins Co. v. Czarnikow-Rienda Co. (D. 
C.) 274 F. 397, 399 ; Stevens Tank & Tower 
Co. ' v. Berlin Mills Co., 112 Me. 336, 92 A. 
180, 181 ; Adolph Goldmark & Sons v. Simon 
Bros. Co. , 110 Neb. 614, 194 N. 'V. 686, 6088 ; 
Nielsen v. 'Voodruff, 133 Wash. 174, 233 P. 
1, 3 ;  Mathieu v. George A. Moore & Co. (D. 
C.) 4 F.(2d) 251, 254 ; Robertson v. H. Weston 
Lumber Co., 124 Miss. 606, 87 So. 120, 124 ; 
McChesney v. Oppek, 156 Minn. 260, 194 N. 
W. 882 ; Billick v. Davenport, 16·:1: Iowa, 105, 
145 N. W. 470, 471 ; Kurtz v. Gramenz, 198 
Iowa, 222, 198 N. W. 325, 327 ; San Mateo 
Land Co. v. Elem (C. C. A.) 293 F. 869, 874 ; 
Pearce v. Jj"reeman, 122 Old. 285, 254 P. 719, 
720 ; Cappel v. Potts, 192 Iowa, 661, 185 N. W. 
148, 151 ; Hess v. Bowen (D. C.) 237 F. 510, 
512. 

M E RC HANTIVIAN. A ship or vessel employed 
in foreign or domestic commerce or in the 
merchant service. 

M ER C H ET. In feudal law. A fine or compo
sition paid by inferior tenants to the lord for ' 
Uberty to dispose of their daughters in mar
riage. Cowell. . The same as mMcheta (q. 
v.) 

M ERC I AM ENT. An amerciam�nt, penalty, or 
fine, (q. v.) 

M E R C I A N  LAW. One of the main bodies of 
customs (with the Dane law and the West 
Saxon law and perhaps an admixture of Nor
man laws and customs) which composed the 
law in the early Norman days. 1 Holdsw. 
Hist. E. L. 3. See Mercen-Lage. 

M E RC I MO N I A. In old writs. Wares. Mer
oimoniq, et mercha.ndizas, wares and merchan
dises. Reg. Brev. Append. 10. 

M E RC I MO N I NATUS A N G L I �. In old rec
ords. The impost of England upon merchan

diee. Cowell. 

of "merchandise." Dig. 50, 16, 207. 

M ERCY. 
I n  P ractice 

The arbitrament of the king or judge in 
punishing offenses not directly censured by 
law. Jacob. So, "to be in mercy" signifie� 
to be amerced or fined for bringing or defend
ing an unjust suit, or to be liable to puniosh
ment in the discretion of the court. 

I n  Criminal Law 

The discretion of a judge, within the limits 
pres'Cribed by positive law, to remit altogether 
the punishment to which a convicted person is 
liable, or to mitigate the severity of his sen
tence ; as when a jury recommends the pris
oner to the mercy of the court. 

M ERE. Sax. A marsh. S.pelman. 

M ERE. L. Fr. Mother. }EZe, mere, filler 
grandmother, mother, daughter. Britt. c. 89. 
En ventre sa mere, in its mother's womb. 

M ERE MOT I ON.  The free and voluntary act 
of a party himself, done without the sugges
tion or influence of another person, is said to 
be done of his mere motioll, ex 1nero mottl, 
(q. v.) Brown. 

The phras:e is used of an interference of the 

courts of law, who will, under some circum

stances, of their own motion, object to an 
irregularity in the proceedings, though no ob
jection has been taken to the informality by 
the plaintiff or defendant in the suit. 3 Chit. 
Gen. Pl'. 430. 

M ERE R I G HT. The mere right of property 
in land ; the jU8 proprietatis, without either 
possession or even the right of possession. 2 
B1. Comm. 197. The abstract right of prop
erty. 

M ERE-STO N E. In old English law. A stone 

for bounding or dividing lands. Yearb. P. 
18 Hen. VI. 5. 

M E RELY. Only, purely, solely. Twist v. 
Mullinix, 126 Ark. 427, 190 S. 'V. 851, 855 ; 
He�cules Powder Co. v. Newton (C. C. A.) 266 
F. 169, 172 ; Globe F'Urniture Co. v. Gately, 
51 App. D. C. 367, 279 F. 1005, 1007. 

M ERE N N I UM. In old records. Timber. 
Cowell. 

M ERETR I C I O US. Of the nature of unlawful 
sexual connection. The term is descriptive 
of the relation sustained by persons who con
tract a marriage that is void by reason of le
gal incapacity. 1 BI. Comm. 436. 

M ERGER. The fusion or absorption of one 
tb�ng or right into another ; generally j3poken 
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of a case where one of the subjects is of less 
dignity or importance than the other. Here 
the less important ceases to have an inde
pendent existence. Marfield v. Cincinnati, D. 
& T. Traction Co., 111 Ohio St. 139, 144 N. E. 
689, 696, 40 A. L. R. 357. 

I n  Real·Property Law 
It is a general principle of law that where 

a greater estate and a less coincide and meet 
in one and the same person, without any in
termediate estate, the less is immediately an
nihilated, or, in the law phrase, is said to be 
merged, that is, sunk or drowned, in the 
greater. Thus, if there be tenant for years, 
and the reversion in fee-simple descends to 
or is purchased by him, the term of years 
is merged in the inheritance, and shall never 
exist any more. 2 Bl. Comm. 177 ; 1 Steph. 
Comm. 293 ; 4 Kent, Comm. 99. James v. 
Morey, 2 Cow. (N. Y.) 300, 14 Am. Dec. 475 ; 
Duncan v. Smith, 31 N. J. Law, 327 ; City 
Savings Bank & Trust Co. of Vicksburg v. 
Cortright, 122 Miss. 75, 84 So. 136, 138 ; Willis 
v. Robinson, 291 Mo. 650, 237 S. tV. 1030, 
1036 ; Kidd v. 'Cruse, 200 Ala. 293, 76 So. 59, 
62 ; Smith v. Cooley (Tex. Civ. App.) 164 
S. W. 1050, 1052 ; Washington Furniture Co. 
v. 'Potter, 188 N. C. 145, 124 S. E. 122, 123 ; 
Cooper v. Goble, 77 Mont. 580, 252 P, 362, 366 ; 
Abernathy v. McCoy, 91 Ind. App. 574, 154 
N. E. 682, 685 ; Mugg v. Fenn, 198 Ind. 372, 
153 N. E. 776, 777. 

Of Rights 

This term, as applied to rights, is equiva
lent to "confusio" in the Roman law, and in
dicates that where the qualities of debtor and 
creditor become united in the same individu
al, there arises a confusion of rights which 
extinguishes both qualities ; whence, also, 
merger is often called "extinguishment." 
Brown. 

Rights Of Action 

In the law relating to rights of action, when 
a person takes or acquires a remedy or se
curity of a higher nature, in legal estimation, 
than the one whiCh he already possesses for 
the same right, then his remedies in respect 
of the minor right 01' security merge in those 
attaching to the higher one. Leake, Cont. 
506 ; 10 C. B. 561. As where a claim is merg
ed in the judgment recovered upon it. Frost 
v. Thompson, 219 Mass. 360, 106 N. E. 1009, 
1010. 

I n  Crim inal Law 

When a man commits a great crime which 
includes a lesser, or commits a felony which 
includes a tort against a private person, the 
latter is merged in the former. 1 East, P. C, 
411. 

Of Corporations 

A merger of corporations consist in the 
uniting of two or more corporations by the 
transfer of property of all to one of them, 
which continues in existence, the others be
ing swallowed up or merged therein. In re-

:MERITS 

g�rd to the surv.ivorship of . one of the con
stituent corporations, it differs from a "con'": 
solidation," wherein all the consolidating 
companies surrender their separate existence 
and become parts of a new corporation. Ad
ams v. Yazoo & M. V. R. Co., 77 Miss. 194, 24 
South. 200, 60 L. R. A. 33 ; Vicksburg & Y. C. 
Tel. Co. v. Citizens' Tel. Co., 79 Miss. 341, 30 
SQ. 725, 89 Am. St. Rep. 656 ; State v. At
lantic Coast Line R. Co., 202 Ala. 558, 81 So. 
60, 62 ; Collinsville Nat. Bank v. Esau, 74 
Old. 45, 176 P. 514, 515 ; Union Indemnity Co. 
v. Railroad Commission, 187 Wis. 528, 205 
N. tV. 492, 495. 

M ER I D I ES. In old English law. Noon. 
Fleta, lib. 5, c. 5, § 31. 

M ER I NO. A fine long staple wool, which 
commands the highest price. Federal Trade 
Commission v. \Vinsted Hosiery Co., 258 U. S. 
483, 42 S. Ct. 384, 385, 66 L. Ed. 729. 

M ER I TO R I OUS. Possessing or characterized 
by "merit" in the legal sense of the word. 
See Merits. 

M E R I TO R I OUS CAUSE OF ACT I ON.  This 
description is sometimes applied to a person 
with whom the ground of action, or the con
sideration, originated or from whom it moved. 
F'or example, where a cause of action accrues 
to a woman while sole, and is sued for, after 
her marriage, by her husband and hersel�' 
jointly, she is called the "meritorious cause 
of action." 

M E R I TO R I OUS CONS I DERAT I O N. One 
founded upon some moral obligation ; a val.
uable consideration in the second degree. 

M ER I TO R I OUS D EFENSE. See Defense. 

M E R  I TS. In practice. Matter of substance 
in law, as distinguished from matter of mere 
form ; a substantial ground of defense in 
law. A defendant is said "to swear to mer
its" or "to make affidavit of merIts" when he' 
makes affidavit that he has a good and suffi
cient or substantial defense to the action on 
the merits. 3 Chit. Gen; Pro 543, 544. "Mer
its," in this application of it, has the techni
cal sense of merits in lww, and is not con
fined to a strictly moral and conscientious 
defense. Id. 545 ; 1 Burrill, Pro 214 ; Rahn 
V. Gunnison, 12 Wis. 529 ; Bolton V. Dona
van, 9 N. D. 575, 84 N. W. 357 ; Ordway V. 
Boston & M. R. Co., 69 N. H. 429, 45 A. 243 ; 
Blakely v. Frazier, 11 S. C. 134 ; Rogers v. 
Rogers, 37 W. Va. 407, 16 S. E. 633 ; Oatman 
V. Bond, 15 Wis. 26. 

A "defense upon the merits" is one which 
depends upon the inherent justice of the de
fendant's contention, as shown by the sub
stantial facts of the case, as distinguished 
from one which rests upon -technical objec
tions or some collateral matter. Thus there 
may be a good defense growing out of an 
error in the plaintiff's pleadings, but there 
is not a defense upon the merits unless the 
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real nature of the transaction in controversy 
shows the defendant to be in the right. 
M ERO M OTU. See Ex Mero Motu ; Mere 
Motion. 

M ERSCUM. A lake ; also a marsh or fen
land. 

MERTLAGE. A church calendar or rubric. 
Cowell. 

M ERTON, STATUTE O F. An old English 
statute, relating to dower, legitimaey, ward
ships, procedure, inclosure of common, and 
usury. It was passed in 1235, (20 Hen. IlL,) 
and was named from Merton, in Surrey, 
where parliament sat that year. See Bar
ring. St. 41, 46. 
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a superior lord. 2 Bl. Comm. 59. More com
moilly termed a "mesne," (q. 'li.) 
M ESNE, WR I T  O F. An ancient and abolish
ed writ, which lay when the lord paramount 
distrained on the tenant para vail. The lat
ter had a writ of mesne against the mesne 
lord. 

M ESS B R I EF. In DaniRh sea law. One of a 
ship's papers ; '  a .certificate of admeasure
ment granted at the home port of a vesRel by 
the government or by some other competent 
authority. Jac. Sea Laws, 51. . 

. 

M ESSAGE. ' Any notice, word, or communi
cation, written or oral, sent from one person 
to another. Webster, Dict. 

-Message from the crown. In English law. 
M ERUM. In old English law. Mere ; naked The method of communicating between the or abstract. Merum jU8, mere right. Bract. sovereign and the house of parliament. A 
fo1. 31. written message under the royal sign-manual 

. l '  Ie is brought by a member of the house, being M E RX. Lat. MerchandIse ; m�vab e artIc s
, a minister of the crown or one of the royal that are bought and sold ; artIcles of trade. 

household. Verbal messages are also some-
Merx est q uicquid vendi  potest. 1\ferchandise times delivered. May, ParI. PI'. c. 17. 
is whatever can be sold. Com. 355 ; 3 Wood. 
Led. 263. 

M ESCREAUNTES. 
believers. 

L. Fr. Apostates ; un-

M ESCROYANT. A term used in the ancient 
books to deSignate an infidel or unbeliever. 

M ESE. 
Cowell. 

A house and its appurtenance. 

_ M ESNALTY, or M ESNA L ITY. A manor held 
under a superior lord. The estate of a mesne. 

M ESNE. Intermediate ; intervening ; the 
middle between two extremes, especially of 
rank or time. 

An intermediate lord ; a lord who stood 
between a tenant and the chief lord ; a lord 
who was also a tenant. "Lord, me8ne, and 
tenant ; the tenant holdeth by four pence, 
and the mesne by twelve. pence." Co. Litt. 
23a. 

As to mesne "Conveyance," "Process," and 
"Profits," see those titles. 

M ESNE ASS I G N M ENT • .  If A. grant it lease 
of land to R, and B. a�ign his interest to C., 
and C. in his turn assign his interest therein 
to D., in this case the assignments so made 
by R and C. would be termed "mesne assign- ' 
ments ;" that is, they would be aSSignments 
intervening between A.'s original grant and 
the vef�ing of D.'s interest in the land under 
the last assignment. Brown. 

M ESNE I NC U M B RANCE. An intermediate 
charge, burden, .or liability ; an incumbrance 
which bas been created or has attaehed to 
proP.erty between two given periods. 

M ESNE LORD. 'In old English law. A mid
db! or intermedtate 'lord ; a lord who ' held of 

-President's message. An annual communi. 
cation from the president of the U nited 
States to congress, "made at or near the be
ginning or" each session, embodying his views 
on the state and exigencies of national af
fairs, suggestions and recommendations for 
legislation, and other matters. Oonst. U. S. 
art. 2, § 3. 

-Repeated message. Within the meaning of 
restricted liability clauses printed on the 
back of blank telegraph forms, one tele
graphed back to the sending office for com
parison ; the object being to guard against 
mistakes in transmission. Dettis v. Western 
Union Telegraph Co., 170 N. W. 334, 338, 141 
Minn. 361. 

M ESSA R I U S. In old English law. 
servant in 11usbaildry ; a bailiff. 

A chief 

M ESSE THAN E. One who said mass ; 
priest. Cowell. 

a 

M ESSENGER. One who bears messages or 
errands ; a ministerial officer employed by ex
ecutive officers, legislative bodies, and courts 
of justice, whose service consists principally 
in carrying verbal or written commun�ca
tions or executing other orders. In Scotland 
there are officers attached to the courts, 
called "messengers at arms." 

An officer attached to a bankruptcy court, 
whose duty consists, among other things, in 
seizing and taking possession of the bank
rupt's estate during the proceedings in bank
ruptcy. . 

The messenger of the English co�rt of 
chancery has the duty of attending on the 
great se1l1, either in person or by deputy, 
and ' must be ready to execute all sucb or
ders as he shall , receive from the lord chan-
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cellor, lord keeper, or lords commissioners. 
Brown. 

-

Messis se,mentem sequitur. The crolt belongs 
to [follows] the sower. A maxim in Scotch 
laW. Where a person is in possession of land 
which he has reason to believe is his own, 
and sows that land, he will have a right to the 
crops, although before it is cut down it should 
be discovered that another has a preferable 
title to the land. Bell. 

M ESSUAGE. This term is now synonymous 
with "dwelling-house," but had once a more 
extended signification. It is frequently used 
in deeds, in describing the premises. Marmet 
Co. v. Archiba tel, 37 W. Va. 778, 17 S. E. 300 ; 
Grimes v. Wilson, 4 Blackf. (Ind.) 333 ; Derby 
v. Jones, 27 Me. 360 ; Davis v. Lowden, 56 N. 
J. Eq. 126, 38 Atl. 648. Dwelling-house with 
the adjacent buildings and curtilage. Hall 
v. Philadelphia Co., 78 S. E. 755, 757, 72 W. Va. 
573 ; State v. Cooper (Mo. Sup.) 246 S. W. 
892, 893. 

Although the word "messuage" may, there Is no 
necessity that It must, Import more than the word 
"dwelling-house," with which word it is frequently 
put in appOSition and used synonymously. 2 Bing. 
N. c. 617. 

I n  Scotland 

MET'&OPOLIS 

M ETAYER SYSTEM. A system of agricul
tural holdings, under which the land is di
vided, in small farms, among single families,. 
the landlord generally supplying the stock 
whieh the agricultural system of the country 
is considered to require, and receiving, in lieu 
of rent and prOfit, a fixed proportion ' of the 
produce. This proportion, which is generally 
paid in kind, is usually one-half. 1 Mill, Pol. 
Eeon. 296, 363 ; _ and 2 Smith, Wealth Nat. 
3, c. ii. The system prevails in some parts of 
France and Italy. 

M ETECORN.  A measure or portion of corn, 
ghoen by a lord to customary tennnts as a 
reward and encouragement for labor� Cow
ell. 

M ETEGAVEL. A tribute or rent paid in vic
tuals. Cowell. 

M ETER. An instrument of mensurement ; as 
a coal-meter, a gas-meter, a land-meter. 

Also see Metre. 

M ETES A N D  BOUN DS. In conveyancing. 
The boundary lines of lands, with their ter
minating points or angles. People v. Guth
rie, 46 Ill. App. 128 ; Rollins v. Mooers, 25 
Me. 106 ; Moore v. Walsh, 93 A. 355, 356, 37 R. 
1. 436. 

The principal dwelling-house within a bar- M ETEWAN D, 01" M ETEYARD. A staff of a 
ony. Bell. certain length wherewith measures are taken. 

M EST I ZO.  A mongrel or person of mixed 
blood ; sometimes used as equivalent to "oc
toroon," that is, the child of a white person 
and a quadroon, sometimes as denoting a 
person one of whose parents was a Spaniard 
and the other an American Indian. 

M ETA. Lat. A goal, bound, or turning
point. In old English law, the term was used 
to denote a bound or boundary line of land ; 
a landmark ; a material object, as a tree or a 
pillar, marking the pOSition or beginning of 
a boundary line. 

M ETH E L. Sax. Speech ; discourse. JI at"'r 
lian, to speak ; to harangue. Anc. Inst. Eng. 

M ETHO D. Th,e mode of operating, or the 
means of attaining an object. In patent law. 
"Engine" and "method" mean the same thing, 
and may be the f':ubject of a patent. Method, 
properly speaking, is only placing several 
things, or performing several operations, in 
the most convenient order, but it may signify 
a contrivance or device. Fessen. Pat. 127 ; 
Hornblower v. Boulton, 8 Term R. 106. 

M ETHO MAN I A. See Insanity. 
M ETACHRON I SM. An error in computation 
of time. M ETRE. The unit of measure in the "metric 

system" of weights and measures. It is a 
M ET ALL I C. "Consisting of or having the 
characters of a metal. * * * Having one 
or more properties resembling those of met
als." Trllssell Mfg. Co. v. S. E. & .lVr. Vernon, 
Inc. (D. C.) 11 F.(2d) 289, 290, 291. 

measure of length, being the ten-millionth 
part of the distance from the equator to the 
north pole, and equivalent to 39.37 inches. 
From this unit all the other denominations of 
measure, as well as of weight, are derived 
The metric system was first adopted in 

M ETALLU M. Lat. In Roman law. Metal ; France in 1795. 
a mine. Labor in mines, as a punishment for 
c�ime. Dig. 40, 5, 24, 5 ;  Calvin. 

M ETAPHYS I CS. The �cience of being ; the 
science which deals with ultimate reality. 
Vineland Trust Co. v. Westendorf, 98 A. 314, 
86 N. J. Eq. 343. 

M ETR I C  SYSTEM. A system of measures for 
length, surface, weight, and capacity, found
ed on the metre as a unit. It originated in 
France, has been established by law there and 
in some other countries, and is recommended 
for general use by other governments. 

M E:TATUS. In old European law. A dwell- M ETROPO L I S. A mother city ; one from 
ing ; a seat ; a station ; quarters ; the place which a colony was sent out. The capital of 
where one lives or stays. Spelman. 

. 
a province. Calvin. 
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M ETROPO LI TAN. In English law. One of M I C H E, or M I C H .  O. Eng. To practice 
the titles of an archbishop. Derived from crimes requiring concealment or secrecy ; to 
the circumstance that archbishops were con- pilfer articles secretly. MiGher, one who prac-

. secrated at first in the metropolis of a prov- tices secret crime. ·Webster. 
ince. 4 lnst. 94. 

In England, the word is frequently used 
to designate a statute, institution, govern
mental agency, etc . ,  relating exclusively Oil' 
especially to the city of London ; e. g. , the 
metropolitan board of works, metropolitan 
buildings act, etc. 

M ETROPO L I TAN BOARD O F  WORKS. A 
board constituted in 1855 by St. 18 & 19 Vict. 
c. 120, for the better sewering, draining, pav
iIig, cleansing, lighting, and improving the 
metropolis (London.) The board is elected by 
vestries and district boards, who in their turn 
are elected by the rate-payers. Wharton. 

M ETROPO LI TAN P O L I C E  D I ST R I CT. A 
region composed of New York city and some 
adjacent territory, which was, for police pur
poses, organized as one district, and provided 
with a police force common to the whole. 

M ETTESH E P, or M ETTENSC H EP. In old 
records. An acknowledgment paid in a cer
tain measure of corn ; or a fine or penalty 
imposed on tenants for default in not doing 
their customary service in cutting the lord's 
corn. 

M ETUS. Lat. Fear ; terror. In a technical 
sense, a reasonable and well-grounded appre
hension of some great evil, such as death or 
mayhem, and not arising out of mere timid
ity, but such as might fall upon a man of 
courage. Fear must be of this description in 
order to amount to duress avoiding a con
tract. See Bract. lib. 2, c. 5 ;  1 Bl. Comm. 
131 ; Calvin; 

M I CH E L-GEMOT. One of the names of the 
general council immemorially held in Eng
land. The Witenagemote. 

One of the great councils of king and noble
men in Saxon times. Jacob. 

M I CH EL-SYNOTH. Great council. One of 
the names of the general council of the king
dom in the times of the Saxons. 1 Bl. Comm. 
147. 

M I C H E RY. 
cheating. 

In old English law. Theft ; 

M I DDLE L I NE O F. M A I N CHANN EL. The 
equidistant point in the main channel of the 
river between the well-defined banks on ei
ther shore. Hearne v. State, 121 Ark. 460, 181 
S. W. 291 , 295. 
M I D D LE O F  T H E  R I VER. The phrases 
"middle of the river" and "middle of the 
main channel" are equivalent expressions, 
and both mean the main line of the channel 
or the middle thread of the current. West
ern Union Tel. Co. of Illinois v. Louisville & 
N. R. Co., 270 Ill. 399, 110 N. E. 583, 591, Ann. 
Cas. 1917B, 670. 

M I D D LE TERM.  A phrase used in logic to 
denote the term which occurs in both of the 
premises in the syllogism, being the means of 
bringing together the two terms in the con
clusion. 

M I DDLE T H R EAD. The middle thread of a 
stream is an imaginary line drawn length
wise through the middle of its current. 

M EU BLES. In French law. The movables M I D D LEMAN. An agent between two par
ties, an intermediary who performs the office 
of a broker or factor between seller and buyer, 
producer and consumer, land-owner and ten� 
ant, etc. Southack v. Lane, 32 Misc. Rep. 
141, 6·5 N. Y. Supp. 62fl ; Synnott v. Shaugh
nessy, 2 Idaho, 122, 7 Pac. 89. Brokers are 
"middlemen" only where, without having un
dertaken to act as agents. for either party, or 
to exercise their skill, knowledge, or influ
ence, they merely bring tlie parties together 
to deal for themselYes, and stand indifferent 
between them. Geddes v. Rhee, 126 Minn. 517, 
148 N. W. 54'9, 550 ; King v. Reed, 24 Cal. 
App. 2�9, 141 P. 41, 48 ; Stapp v. Godfrey, 
158 Iowa, 376, 13fl N. ·W. 893, 894. 

of English la,Y. Things are 1neubles from 
either of two causes : (1) From their own 
nature, e. g., tables, chairs ; or (2) from the 
determination of the law, e. g., obligations. 

M EU BLES M E U E.LANS. In French law. 
The utensils and articles of ornament usual 
in a dwelling-house. Brown. 

Meu m est p·romittere, non  d imittere. It is mine 
to promise, not to discharge. 2 Rolle, 39. 

M I CH AELMAS. The feast of the Archangel 
Michael, celebrated in England on the 29th 
of September, and one of the usual quarter 
days. 

M I C HAELMAS H EAD CO URT. A meeting of 
the heritors of Scotland, at which the roll of 
freeholders used to :be revi'Sed. See Bell. 

M I CHAELMAS TERM. One of the four terms 
6f the English courts of common . law, . begin
ning on the 2d day of November and ending 
on the 25th. 3 Steph. Comm. 562. 

One who has been employed as an agent 
by a principal, and who has employed a sub
agent under him by authority of the principal, 
ei ther express or implied. 

A person who is employed both by the seller 
and purchaser of goods, or by the purchaser 
alone, to receive them into his possession, for 
the purpose of doing something in or about 
them. 
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A middleman, In Ireland, Is a person who takes 

land in large tracts from' the propriet()rs, and then 
rents it out to the peasantry in small portions at 
a greatly enhanced price. Wharton. 

M I DD LESEX, B I LL O F. See Bill. 

MILITARY 'JUltIS·DICTION 
M I LITARY. Pertaining to war or to the 
army ; concerned with war. Also the whole 
body of soldiers ; an army. 

M I L ITARY B O U NTY LAN D .  See Bounty. 

M I DSH I PMAN. In ships of war, a kind of M I LI TA RY CAUSES. In EngUsh · · law. 
naval cadet, whose business is to second or Causes of action or injuries cognizable in the 
transmit the orders of the superior officers court military, or court of chivalry. 3 Bl. 
and assist in the necessary business of ' the Comma 103. 
vessel, 'but understood tn be in training for a 
COmmlS'SlOn. .A passed midshipman is one 
who has passed an examination and is a 
candidate for promotion to the rank of lieu
tenant. See U. S. v. Cook, 128 U. S. 254, 9 
Sup. Ct. 108, 32 L. Ed. 464. 

M I L I TARY COMM I SS I O N'S. Courts whose 
procedure and composition are modeled. upon 
courts-martial, being the trifbunals by ' which 
alleged violations of martial law are tried and 
determined. The membership of such com
missions is commonly made up of civilians .and 
army officers. They are probably not known 
outside of the United States, and were first 
used by Genera] Scott during the Mexican 
war. 15 Amer. & Eng. Enc. Law, 473. 

M I DS U M M E R-DAY. The summer solstice, 
which is on the 24th day of June, and the 
feast of St. John the Baptist, a festival first 
mentioned by Maximus Tauricensis, A. D. 
400. It is generally a quarter-day for the 
payment of rents, etc. Wharton. M I L I TA RY C O U RTS. In England the court 

of chivalry and courts-martial, in America 
M I OWl FE. In medical jurisprudence. A courts-martial and courts of inquiry, are call
woman who assists at childbirth ; an a.c- ed by this general name. 
oottcheuse. 

M I EiSES. In Spanish law. Crops of grain. 
White, New Recop. b. 1, tit. 7, c. 5, § 2. 

M I G HT, V. Had power or was possible. 
Lewiston Milling CO. V. Cardiff (C. C. A.) 26{) 
F. 753, 758. 

Migrans j u ra amittat ao p:rivilegia et im
m u n itates domicil i i  prioris. One who emigrates 
will lose the rights, privileges, and immunities 
of his former domicile. Voet, Com. ad. Pando 
tom. i. 347 ; 1 Kent, Comma 76� 

M I L I TARY FEU DS. See Feud. 

M I L I TARY FORCES. Espionage Act June 
15, 1917, prohibiting attempts to cause dis
loyalty, insubordination, mutiny, and refusal 
of duty in the military force-s of the United 
States, includes in the term "military forces" 
persons subject to be called into active serv· 
ice under Selective Service Act May 18, 1917. 
Anderson V. U. S. (C. C. A.) 2'64 F. 75, 76 ; 
White V. United States (C. C. A.) 263 F. 17, 
19, but see contra, United States v. Hall · (D. 
C.) 248 F. 150, 152. 

M I LE. A measure of length or distance, con- M I L I TARY GOVERN MENT. 
taining 8 furlongs, or 1,760 yards, or 5,;;!,sO 
feet. This is the measure of an ordinary or 
statute mile ; but the nautical or geographi"QI 

The dominion 

mile contains 6,080 feet. 

M I LEA G E. A payment or charge, at a fixed 
rate per mile, allowed as a compensation for 
tra veling exp'enses to members of legislative 
bodies, witnesses, sheriffs, and bailiffs. Rich
ardson v. State, 66 Ohio st. 108, 63 N. E. 593 ; 
Howes v. Abbott, 7'8 Cal. 270, 20 Pac. 572 ; 
State v. Clausen, 142 Wash. 450, 253 P. 805, 
807. 

M I LES. Lat. 

I n  the Civil Law 
A soldier. 

I n  Old English Law 
A knight, because military service was part 

of the feudal tenure. Also a tenant by mili
tary service, not a knight. 1 Bl. Comma 404 ; 
Selda Tit. Hon. 334. 

M I LESTO NES. Stones set up to mark the 
miles on a road or railway. 

M I LI TARE. To be knighted. 
BL.LAw DICT. (3D En.)-75 

exerci-sed by a general over a conquered state 
or province. It is a mere application or ex
tension of the force by which the conquest 
was effected, to the end of keeping the van
quished in subjection ; and being derived 
from war, is incompatible with a state of 
peace. Com. V. Shortall, 206 Pa. 165, 55 AU. 
952, 65 L. R. A. 193, 98 Am. St. Rep. 759. 

M I L I TARY J U R I SD I CT I O N. "There are, un
der the constitution, three kinds of military 
jurisdiction,-one to be exercised both in 
peace and war ;  another to be exercised in 
time of foreign war without the boundaries 
of the United States, or in time of rebellion 
and civil war within Istates or districts oc
cupied :by rebels treated as belligerents ; and 
a third to be exercised in time of invasion or  
insurrertion within the limits of  the United 
States; or during rebellion within the limits 
of states maintaining adhesion to the national 
government, wheu the public danger requires 
its exercise. The- first of these may be called 
'jurisdiction under military law,' and is found 
in acts of congress prescribing rules and ar
ticles of war, or otherwise providing for the 
government of the national forces ; the sec
ond may be distinguished a'S 'military govern-



MILITARY LAW 

ment,' superseding, as far as may be deemed 
expedient, the local law, and exercised by the 
military commander under the direction of 
the president, with the express or implied 
sanction of congress ; while the third may be 
denominated 'martial law proper,' and is 
called into action by congress, or temporarily, 
when the action of congress cannot be invited, 
and in the case of justifying or excusing 
peril, hy the president, in times of insurrec
tion or invasion, or of civil or foreign war, 
within districts or localities where ordinary 
law no longer adequately secures public safe
ty and private rights." Per Ohas'e, O. J., in 
Ex parte Milligan, 4 Wall. 141, 18 L. Ed. 281. 

M I L I TARY LAW. A system of regulations 
for the government of an army. 1 Kent, 
Comm. 341, note. That branch of the laws 
which respects military discipline and the 
government of persons employed in the mili
tary service . .  De Hart, Mil. Law, 16. State 
v. Rankin, 4 Cold. (Tenn.) 15,6 ; Johnson v. 
Jones, 44 Ill. 153, 92 Am. Dec. 159 ;, In re 
Bogart, 3 Fed. Cas. 801 ; Neall v. U. S., 118 
Fed. 704, 56 C. O. A. 31. Military is distinct 
from martial law, in that it applies only to 
persons in the military or naval service of 
the government ; whereas, martial law, when 
once established, applies alil{e to citizens and 
soldiers and supersedes civil law. U. S.  v. 
McDonald (D. O.) 2:6:5 F. 154, 7,61 ; Bishop v. 
Vandercook, 228 Mich. 29-9, 200 N. W. 278, 
280. 

. 

M I L I TARY O FFENSES. Those offenses 
which are cognizable by the courts military, 
as insubordination, sleeping on guard, deser
tion, etc. 

M I L I TARY O F F I CE. See Office. 

M I LI TA RY O FF I C E R. See Officer. 

M I L I TARY SERV I CE. Every branch of 
service in either the armies or navies of the 
United States. Maclean V • .  Brodigan, 41 Nev. 
468, 172 P. 375, 371 ; In re Opinion to the 
Governor, 41 R. I. 118, 102 A. 913. "Active 
military service" within exemption provision 
of life policy is service in garrison or at sea 
in time of peace or before an enemy in time 
of war. Redd v. American Oent. Life Ins. 
Co., 200 Mo. App. 383, 207 S. W. 74, 75. See 
also Rex Health & Accident Ins. Co. v. Pet
tiford, 74 Ind. App. 507, 129 N. E. 248 ; Ben
ham v. American Central Life Ins. Co., 140 
Ark. 612, 211 S. W. 462, 4'63 ; Ruddock v. De
troit Life Ins. 00., 209 Mich. 638, 171 N. W. 
242, 241. 

M I LI TARY STATE. The soldiery of the king
dom of Great Britain. 

M I LITARY TENU RES. The various tenures 
by knight-service, grand-serjeanty, cornage, 
etc., are frequently called "military tenures," 
from the nature of the services which they 
involved. 1 Steph. Comm. 204. 
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M I LI TARY TESTAM ENT. See Testament. 

M I L I T ES. Lat. Knights ;  and, in Scotch 
law, freeholders. 

M I L I T I A. The body of citizens in a state, en
rolled for discipline as a military force, but 
not engag€'d in actual service except in emer
gencies, as distinguished from regular troops 
or a standing army. See Ex parte McOants, 
39 Ala. 112 ; Worth v. Oraven County, 118 N. 
0. 112, 24 S. E. 778 ; Brown v. Newark, 29 N. 
J. Law, 238 ; Story v. Perkins (D. C.) 243 
F. 997, 999. 

M I U<. In England milk means, commercially 
speaking, skimmed milk. 

M I LL. I .  A complicated engine or machine 
for grinding and reducing to fine particles 
grain, fruit, or other substance, or for per
forming other operations by means of '''heels 
and a circular motion ; also the building con
taining such machinery. State v. Livermore, 
44 N. H. 387 ; Lamborn v. Bell, 18 0010. 346, 
32 P. 989, 20 L. R. A. 241 ; Home Mut. Ins. Co. 
v. Roe, 71 Wis. 33, 36 N. W. 594 ; Halpin v. 
Insurance Co., 120 N. Y. 73, 23 N. E. 989; 
Southwest Missouri Light Co. v. Schuerich, 
174 Mo. 235, 73 S. W. 496 ; Oasey v. Barber 
Asphalt Paving Co. (0. O. A.) 202 F. 1, 5. 

The word as used in Employers' Liability Act has 
been extended to include not only the building in 
which the business of manufacturing is carried on. 
but the dam, flume, and ways which the master 
provides for the use of those employes. Boody v. K. 
& C. Mfg. Co., 77 N. H. 208, 90 A. 859, 860, L. R. A. 
1916A, 10, Ann. Cas. 1914D, 1280. 

2. "  An American money of account, of the 
value of the tenth part of a cent. 

M I LL-HO LM S. Low meadows and other 
fields in the vicinity of mills, or watery places 
about mill-dams. Enc. Lond. 

M I LL OATS. A species of wild oats of vol
unteer growth with a dark brown or almost 
black kernel incased in hard cover with stiff 
beard, having low food value. Gibson v. 
State, 214 Ala. 38, 106 So. 231, 238. 

M I LL P R I V I LEGE. The right of a riparian 
proprietor to erect a mill on his land and to 
use ' the power furnished by the stream for 
the purpose of operating the mill, with due 
regard to the rights of other owners above 
and below him on the stream. Gould v. Bos
ton Duck 00., 13 Gray (Mass.) 452 ;  Hutchin
son v. Ohase, 39 Me. 511, 63 Am. Dec. 645 ; 
Moore v. Fletcher, 16 Me. 65, 33 Am. Dec. 633 ; 
Whitney v. Wheeler Ootton Mills, 151 Mass. 
396, 24 N. E. 774, 7 L. R. A. 613 ; Rome Ry. & 
Light 00. v. Loeb, 141 Ga. 202, 80 S. E. 785, 
787, Ann. Oas. 1915C, 1023. 

M I LL RUN.  The lumber that comes from the 
mill in the ordinary process of its operation; 
Pye v. Eagle Lake Lumber Co., 66 Cal. App. 
584, 227 P. 193, 194. 

. 

BL.LA.w DICT. (3D ED.) 
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M I LL S ITE. In general, a parcel of land on 
or contiguous to a water-course, suitable for 
the 'erection and operation of a mill operated 
by the power furnished by the stream. See 
Occum Co. v. Sprague Mfg. Co., 35 Conn. 512 ; 
Hasbrouct v. Vermilyea, 6 Cow. (N. Y.) 681 ; 
Mandeville v. Comstock, 9 Mich. 537. Spe
cifically, in American mining law, a parcel of 
land constitUting a portion of the public do
main, located and claimed by the owner of a 
mining claim under the laws of the United 
States (or purchased by him from the govern
ment and patented,) not exceeding five acres 
in extent, not including any mineral land, 
not contiguous to the vein or lode, and occu
pied and used for the purpose of a mill or for 
other uses directly connected with the oper
ation of the mine ; or a similar parcel of land 
located and actually used for the purpose of 
a mill or reduction plant, but not by the own
er of an existing mine nor in connection with 
any particular mining claim. See U. S. Rev. 
St. § 2337 (30 USCA § 42). 

M I LLBANI< P R I SON.  Formerly called the 
"l�'enitentiary at Millbank." A prisoll at 
Westminster, for convicts under sentence of 
transportation, until the sentence or order 
shall be executed, or the convict be entitled 
to freedom, or be removed to some other place 
of confinement. This prison is placed under 
the inspectors of prisons appointed by the 
secretary of state, who are a body corporate, 
"The Inspectors of the Millbank Prison." The 
inspectors make regulations for the govern
ment thereof, subject to the approbation of 
the secretary of state, and yearly reports to 
him, to be laid before parliament. The secre
tary also appoints a governor, chaplain, med
ical o ffi-c er, matron, etc. . Wharton. 

M I LLEATE, or M I LL-LEAT. A trench to 
convey water to or from a mill. St. 7 Jac. I. 
c. 19. 

M I LLED M O N EY. This term means merely 
coined money ; and it is not necessary that 
it should be marked or rolled on the edges. 
Leach, 708. 

M I LL I NG I N  T RANS I T. A special privilege 
allowable at certain designated points, where
by the carrier, having transported grain to a 
shipper's mill, -agrees that the shipper may re
ship the meal without charge and for which 
extra compensation is usually exacted by in
terstate carriers under control of the Inter
state Commerce Commission. Priebe v. 
Southern Ry. Co., 189 Ala. 427, 66 So. 573, 
574. 

MINE RUN COAL 

M I NABLE COAL. Coal that could be profita
bly mined by judicious methods. Auxier ' Coal 
Co. v. Big Sandy & Millers Creek Coal Co., 194 
Ky. 14, 238 S. W. 189, 191. 

M I NAGE. A toll or duty paid for selling corn 
by the mina. Oowell. 

M I NARE. In old records. To mine or dig 
mines. Minato'r, a miner. Cowell. 

M I NATO R CARUCfE. A plowman. Cowell. 

M inatur i n nocentibus qu i  parcit nocentibus. 4 
Coke, 45. He threatens the innocent who 
spares the guilty. 

M I N D. In its legal sense, "mind" means only 
the ability to will, to direct, to permit, or to 
assent. In this sense, a corporation has a 
mind, and exerts its mind each time that it 
assents to the terms of a contract. McDer
mott v. Evening Journal Ass'n, 43 N. J. Law, 
492, 39 Am. Rep. 606. 

M I N D A N D  M E M O RY. A phrase applied to 
testators, denoting the possession of mental 
capacity to make a will. In order to make a 
valid will, the testator must have a sound and 
disposing mind and memory. In other words, 
he ought to be capable of making his will, 
with an understanding of the nature of the 
business in which he is engaged, a recollection 
of the property he means to dispose of, of the 
persons who are the objects of his · bounty, 
and the manner in which it is to be distributed 
between them. Harrison v. Rowan, 3 Wash. 
O. C. 585, Fed . Cas. No. 6,141. 

M I NE.  A pit or excavation in the earth, from 
which metallic ores or other mineral sub
stances are taken by digging. Webster ; Mar
vel y. Merritt, 116 U. S. 11, 6 S. Ct. 20.7, 29 
L. Ed. 550. ; Murray v. Allred, 100 Tenn. 100, 
43 S. W. 355, 39 L. R. A. 249, 66 Am. St. Rep. 
740 ; Barton v. Wichita River Oil Co. (Tex. 
Civ. App.) 187 S. W. 1043, 1046 ; Sovereign 
Camp, W. O. W. v. Arthur, 144 Ark. 114, 222 
S. W. 729, 731 ; Richards v. Fleming Coal Co., 
104 Kan. 330, 179 P. 380, 381, 382. 

A "mine," within the meaning of Anthracite Min
ing Act includes the underground workings, excava
tions, and shafts connected below the surface by tun
nels and other ways and openings and operated by 
one general haulage, ventilation, and mine railroad 
system, but it does not include separate and distinct 
underground operations disconnected or operated by 
separate and distinct mining systems, whether such 
separate workings are under a common ownership 
or not. Janosky v. Lehigh Valley Coal Co., 241 Pa. 
190, 88 A. 419, 420. 

Within constitutional provision relative to taxation 
"mine" is said to be a mineral deposit, metallic or 
nonmetallic, developed so as to produce and actually 
be capable of yielding proceeds. Northern Pac. Ry. 
Co. "I. Mjelde, 48 Mont. 287, 137 P. 386, 387. 

M I L-RE I S. The name of a piece of money in 
the coinage of Portugal, and the Azores and 
Madeira islands. Its value at the custom
house, according as it is coined in the first, 
second, or third of the places named, is $1.12, 
or 83% cents, or $1. M I N E  R U N  COAL. Fine broken coal and 

dust obtained by removing lumps and using 
M I NA. In old English law. A measure of fine coal underneath. Brodmeier v. Lamb, 170 
corn or grain. Cowell ; Spelman. Minn. 143, 212 N. W. 187, 188. 
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M I N ER. One who mines ; a digger for metals M I N ERAL LAN D S. See Land. 
and other minerals. While men of scientific 
attainments, or of experience in the use of M I N ERAL LOD E. A mineral bed of rock 
machinery, are to be found in this class, yet with definite boundaries in a general mass of 
the word by which the class is designated im- the mountain and also any zone or belt of 
ports neither learning nor skill. Watson v. mineralized rock lying within boundaries 
Lederer, 11 Colo. 57'7, 19 r. 604, 1 L. R. A. clearly separating it from the neighboring 
854, . 7  Am. St. Rep. 263 ; Barton v. Wichita rock. Duffield v. San Francisco Chemical Co. 
River Oil Co. (Tex.Civ.App.) 187 S. W. 1043, (C. C. A.) 205 F. 480, 484. 
1046. 

M I NERATO R. In old records. A miner. 
M I N ER'S I NC H .  See Inch. 

Min ima prena corporalis est major q u al ibet peI\1 I NERAL, adj . . Relating to minerals or the ou n iaria. The smallest corporal punishment 
process and business of mining ; bearing or is greater than any pecuniary one. 2 Inst. 
producing valuable minerals. 220. 
M I NERAL, n. Any valuable inert or life
less substance formed or deposited in its 
present position through natur'al agencies 
alone, and which is found either in or upon 
the soil of the earth or in the rocks beneath 
the soil. Barringer & Adams, Mines, p. lxxvi. 

Any natural constituent of the crust of the earth, 
inorganic or fossil, homogeneous in structure, hav
ing a definite chemical composition and known 
crystallization. See Webster ; Cent. Dict. 

The term includes all fossil bodies or matters dug 
out of mines or quarries, whence anything may be 
dug, such as beds of stone which may be quarried. 
:Earl of Rosse v. Wainman, 14 Mees. & W. 872. 

In its common acceptation, the term may be said 
to include those parts of the earth which are capable 
of being mined or · extracted from beneath the sur
face, and which have a commercial value. WiIliams 
v. South Penn Oil Co., 52 W. Va. 181, 43 S. �. 214, 
60 L. R. A. 795. But, in its widest sense, "minerals" 
may be described as comprising all the substances 
which now form or which once formed a part of the 
soJjd body of the earth, both external and internal, 
and which are now destitute of or incapable of sup
porting animal or vegetable life. In this sense, the 
word includes not only the various ores of the 
precious metals, but also coal, clay, marble, stone of 
various sorts, slate, salt, sa

·
nd, natural gas, petro

leum, and water. See Northern Pac. R. Co. v. Soder
berg, 43 C.  C. A. 620, 104 F. 425 ; Murray v. Allred, 100 
Tenn. 100, 43 S. W. 355, 89 L. R. A. 249, 66 Am. St. 
Rep. 740 ; Gibson v. Tyson, 5 Watts (Pa.) 38 ; Henry 
'I. Lowe, 73 Mo. 99 ; Westmoreland, etc., Gas Co. v. 
De Witt, 130 Pa. 235, 18 A. 724, 5 L. R. A. 731 ; Marvel 
'I. Merritt, 6 S. Ct. 207, 116 U. S. 11, 29 L. Ed. 550 ; 
State v. Parker, 61 Tex. 268 ; Ridgway Light, etc., 
Co. 'I. Elk County, 191 Pa. 465, 43 A. 323 ; Robinson 
'I. Wheeling Steel & Iron Co., 99 W. Va. 435, 129 S. E. 
311, 312. Thus oil and gas are minerals. IJamilton 
'I. Foster, 272 Pa. 95, 116 A. 50, 52 ; Ferguson v. Steen 
(Tex. Civ. App.)  293 S. W. 318; 320 ; Barker v. Camp
bell-Ratcliff Land Co., 64 Ok!. 249, 167 P. 468, 469, 
.L. R. A. 1918A, 487 ; Kentucky Coke Co. v. Keystone 
Gas Co. (C. C. A.) 296 . F. 320, 323. 

M I N E,RAL D I ST R:l CT. A term occasionally 
used, in acts of congress, designating in a 
general way those portions or regions of the 
country where valuable minerals are mostly 
found, or where the business of mining is 
chiefly carried on, but carrying no very pre
cise meaning and not a known term of the 
Law. See U. S. v. Smith (C. C.) 11 F. 490. 

M I N E RA L  LAN D  ENTRY. See Entry. 

Min ime rnutanda sunt qure certam habueru n t  i n 
terpretationem. Things which have had a cer
tain interpretation [whose interpretation has 
been settled, as by common opinion] are not 
to be altered. Co. Litt. 365 ; Wing. Max. p. 
748, max. 202. 

M I N I M ENT. An old form of muniment, (q. v.) 
Blount. 

M I N I M U M  CHARGE. A "minimum charge" 
in connection with public utilities ralte-fixing 
means the minimum monthly bill which will 
be rendered regardless of whether or not a 
customer has used sufficient of the commodity 
to make up that sum at the agreed rate. Ash
tabula Gas Co. v. Public Utilities Commission, 
102 Ohio St. 678, 133 N. E. 915, 916, 20 A. L. R. 
217. 

M i n i m u m  est n ihilo proxi murn.  The smallest 
is next to npthing. 

M I N,I M U M  WAG E. Such an amount as will 
maintain a normal standard of living, includ
ing the preservation of the health and effi
ciency of the worker. 

M I N  I N.G. The process or business of extract
ing from the earth the precious or valuable 
metals, either in their native state or in their 
ores. In re Rollins Gold Min. Co. (D. C.) 
102 F. 985. As ordinarily used, the term does 
not include the extraction from the earth of 
rock, marble, or slate, which is commonly de
scribed as "quarrying," although coal awl 
salt are "mined ;" nor does it include sink
ing wells or shafts for petroleum or natural 
gas, unless expressly so declared by statute, 
as is the case in Indiana. See State v. Indi
ana, etc., Min. Co., 120 Ind. 575, 22 N. E. 778, 
6 L. R. A. 579 ; Williams v. Citizens' En
terprise Co., 153 Ind. 496, 55 N. E. 425. 

M I N I NG CLA I M.  A parcel of land, contain
ing precious metal in its soil or rock, and ap
propriated by an individual, according to es
tablished rules, ,by the process of "location." 
St. Louis Smelting & Refining Co. v. Kemp, 
104 U. S. 649, 26 L. Ed. 875 ; Northern Pac: 
R. Co. v. Sanders, 49 F. 135, 1 .  C. C. A. 192 ; 
Gleeson v. Mining Co., 13 Nev. 470 ; Lock
hard v. Asher LUIIloer 00. (C. C.) 123 F. 493. 
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M I N I NG COMPA.N IES. This designation was 
formerly applied in England to the a�socia
tions formed in London in . 1825 for working 
mines in Mexico and South America ; but at 
preS-ent it comprises, both in England and 
America, all mining projects carried on by 
joinf-stock associations or corporations. Ra
palje & Lawrence. 

M I N I NG D I ST RI CT. A section of country 
usually designated by name and described or 
understood as being confined within certain 
natural boundaries, in which the precious 
metals (or their ores) are found in paying 
quantities, and which is worked therefor, un
der rules and regulations prescribed or agreed 
upon by the miners therein. U. S. v. Smith 
(0: 0.) 11 F. 490. 

M I N I NG LEASE. A lease of a mine or min
inG" claim or a portion thereof, to be work
ed

� 
by the lessee, usually under conditions as 

to the amount and character of work to be 
done, and reserving compensation to the lessor 
either in the form of a fixed rent or a royalty 
on the tonnage of or� mined, and which (as 
distinguished from a license) conveys to the 
lessee an interest or estate in the land, and 
(as distinguished from an ordinary lease) con
veys not merely .the temporary use and occu
pation of the land, but a portion of the land 
itself, that is, the ore in place and unsevered 
and to be extracted by the lessee. See Austin 
v. Huntsville Min. 00., 72 Mo. 541, 37 Am. Rep. 
446 ; Buchannan v. Cole, 57 1\10. App. 11 ; 
Knight v. Indiana Ooal 00., 47 Ind. 113, 17 
Am. Rep. 692 ; Sanderson v. Scranton, 105 
Pa. 473. 

M I N IN G  LOCAT I ON. The act of appropriat
ing and claiming, according to certain es
tablished rules and local customs, a parcel 
of land of defined area, upon or in which one 
or more of the precious metals or their ores 
have been discovered, and which constitutes 
a portion of the public domain, with the de
clared intention to occupy and work it for 
mining purposes under the implied license of 
the United States. Also the . parcel of land 
so occupied and appropriated. See Poire v. 
Wells, 6 Colo. 412 ; St. Louis Smelting & Re
fining Go. v. Kemp, 104 U. S. 649, 26 L. Ed. 
875 ; Golden Fleece, etc., Min. 00. v. Oa.ble, 
etc., Min. 00., 12 Nev. 328 ; Gleeson v. Martin 
White Min. Co., 13 Nev. 456 ; Walrath v. 
Champion Min. Co. (C. C.) 63 F. 556 . .  

MINIS·TEltIAL 

129 U. S. 512, 9 S. Ct. 355, 32 L. Ed. 764 ; 
Sturm v. Ulrich (C. C. A.) 10 F.(2d) 9, 12 ; 
Kennedy v. Beets Oil Co., 105 Okl. 1, 231 P. 
508, 511. 

M I N ISTE.R .• 
I n  Public Law 

One of the highest functionaries in the or
ganization of civil government, standing next 
to the sovereign or executive head, acting as 
his immediate auxiliary, and being generally 
charged with the administration of one of the 
great bureaus or departments of the executive 
branch of government. Otherwise called a 
"cabinet minister," "secretary of state," 01' 
"secretary of a department." 

I n l  nternational Law 

An officer appointed by the government of 
one nation as a mediator or arbitrator be
tween two other nations who are engaged in 
a controversy, with their consent, with a 
view to effecting an amicable adjustment of 
the dispute. 

A general name given to the diplomatic 
representatives sent by one state to another, 
including ambassadors, envoys, and residents. 

I n Ecclesiastical Law 

A person ordained according to the usages 
of some church or associated body of Chris� 
tians for the preaching of the gospel and fill
ing the pastoral office. 

I n  P'ractice 

An officer of justice, charged with the ex
ecution of the law, and hence termed a "min
isterial officer ;" such as a sheriff, bailiff, 
coroner, sheriff's officer. Britt. c. 21. 

An agent ; one who acts not by any inher
ent authority, but under another. 

I n  General 
-Foreign minister. An ambassador, minister, 
or envoy from a foreign government. Ohero
kee Nation v. Georgia, 5 Pet. 56, 8 L. Ed. 25. 

-Ministers plenipo·tentiary. Ministers plenipo� 

tentiary, possess full powers, and are of much 
greater distinction than simple ministers. 
These are without any particular attribution 
of rank and character, but by custom are now 
placed immediately below the ambassador, or· 
on a level with the envoy extraordinary ; Vat
tel, live 4, c. 5, § 74 ; 1 Kent 48 ; Merlin, Re
pert. 

M I N I NG PARTNE RSH I P. An association of -Public minister. In international law. A several owners of a mine for co-operation in general term comprehending all the higher working the mine. A mining partnership is classes of diplomatic representatives,-as amgoverned by many of the rules relating to bassadors, envoys, residents,-but not includordinary partnerships, but also by some rules ing the commercial representatives, such as  peculiar to itself, one of which is that one consuls. , person may convey his interest in the mine 
and business without dissolving the partner- M I N I STERI AL. That which is done under 
ship. Kahn v. Central Smelting 00., 102 U. S. the authority of a 'superior ; opposed to ju-
645, 26 L. Ed. 266 ; Higgins V. Armstrong, 9 dicial; that which involves obedience to in-. 
0010. 38, 10 P. 232 ; Skillman V. Lachman, 23 structions, but demands no special discretion, 
Cal. 203, 83 Am. Dec. 96; Kimberly v. Arms, judgment, or skill. 



MINISTERlAL ACT 

M I N IST E R I AL ACT. One which a person per
forms in a prescribed manner, in ohedience 
to the mandate of legal authority, without re
gard to or the exercise of his own judgment 
upon the propriety of the aet being done. Pen
nington v. Streight, 54 Ind. 376 ; Bair v. 
Struck, 29 Mont. 45, 74 P. 69, 63 I ... R. A. 481 ; 
State v. Nash, 66 Ohio St. 612, 64 N. E. 558 ; 
Grider v. Tally, 77 Ala. 424, 54 Am. Rep. 65 ; 
In 1'e Press Printers & Publishers (C. 0'. A.) 
12 F.(2d) 660, 662 ; Sitate v. Bartholomew, 103 
Conn. 607, 132 A. 3'l), 34 ; First Nat. Bank v. 
Hayes, 186 Iowa, 892, 171 N. W. 715, 718 ; 
Boynton v. Brown (Tex. Civ. App.) 164 S. W. 
8"93, 895. 

M I N I ST E R I A L  D UTY. A ministerial duty, 
the performance of which may in proper cas
es be required of a public officer by judicial 
proceedings, is one in respect to which noth
ing is left to discretion ; it is a simple, definite 
duty arising under circumstances admitted 
CJr proved to exist and imposed by law. State 
v. McGrath, 92 Mo. 355, 5 S. W. 29 ; Missis
sippi v. Johnson, 4 Wall. 498, 18 L. Ed. 437 ; 
People v. Jerome, 36 Misc. 256, 73 N. Y. S. 306 ; 
Duvall v. Swann, 94 Md. 608, 51 A. 617 ; Gled
hill v. Governor, 25 N. J. Law, 351 ; Houston 
v. Boltz, 169 Ky. 640, 185 S. W. 76, 80 ; Mott 
v. Hull, 51 Ok1. 002, 152 P. 92, L. R. A. 1916B, 
1184 ; Ham v. Los Angeles County, 46 Cal. 
4.pp� 148, 189 P. 462, 468. A ministerial duty 
arises when an individual has such a legal 
interest in its performance that neglect of 
performance becomes a wrong to such in
dividual. Morton v. Comptroller General, 4 
S. C. 473. 

M I N I ST ER IAL O FF I CE,. See Office. 

M I N'I STER'IAL O F F I C ER. One whose duties 
are. purely ministerial, as distinguished from 
executive, legislative, or judicial functions, re
quiring obedience to the mandates of superi
ors and not involving the exercise of judgment 
or discretion. See U. S. v. Bell (C. C.) 127 F. 
1002 ; Waldoe v. Wallace, 12 Ind. 572 ; State 
v. Loechner, 65 Neb. 814, 91 N. W. 874, 59 
L • .  R. A. 915 ; Reid v. Hood, 2 N ott & McO. 
(S. C.) 169, 10 Am. Dec. 582. 

M I N I STERIAL POW E R. See Power. 

M I N I STERIAL T RUST. See Trust. 

M I N I STRANT. The party cross-examining a 
witness was so called, under the old system 
of the ecclesiastical courts. 

M I N I ST R I  REG I S. Lat. In old English law. 
Ministers of the king, applied to the judges 
of the realm, and to all those who hold minis
terial offices in the government. 2 Inst. 208. 

M I N I STRY. The term as used in England is 
wider than Cabinet and includes all the hold
ers of public office who come in and go out 
with the Prime Minister, In this respect it 
may be contrasted with the Permanent Civil 
Service, whose tenure is independent of pub-
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lic changes. The firs� English Ministry as 
now understood wns fol'med after the general 
election of 1696. l\facaulay, Hist. Ellgl., ch. 24; 

" Ecclesiastical functions," or "duties." J1ee
tor, etc., of St. George's Church in City of 
New York v. Morgan, 88 Misc. 702, 152 N. Y. 
S. 497, 498. 

M I N  0 R. An infant or person who is under 
the age of legal competence. One under 
twenty-one. A term derived from the civil 
law, which described a person under a cer� 
tain age as less than so many years. M inoi 
viginti quinque annis, one less than twenty" 
five years of age. Inst. 1, 14, 2 ;  Audsley v.' 
Hale, 303 Mo. 451, 261 S. W. 1'17, 123. 

Also, less ; of less consideration ; lower ; a 
person of inferior condition. Fleta, 2, 47, 13, 
15 ; Calvin. 

M I N O R  fETAS. Lat. Minority or infancy; 
Oro. Car. 516. Literally, lesser age. 

M I NO R  FACT. In the law of evidence. A 
relative, collateral, or subordinate fact ; a cir
cumstance. ·Wills, Circ. Ev. 27 ; Burrill, Circ. 
Ev. p. 121, note, 582� 

Mi nor ante tempus agere non  potest in casu 
p ro prietatis nee etiam eonvenire ; differetur  us
que retatem ;  sed non cadit breve. 2 lnst. 291. 
A minor before majority cannot act in a case 
of property, nor even agree ; it should be · de.; 
ferred until majority ; but the writ does not 
fail. 

Minor minorem custodire non debet, al ios en im 
prresumitur male  regere qu i  seipsu'm regere nes
cit. A minor ought not to be guardian to a 
minor, for he who knows not how to govern 
himself is presumed to be unfit to govern oth
ers. Fleta, lib. 1, c. 10 ; Co. Litt. 88b. 

Mi nor j urare non potest. A minor cannot 
make oath. Co. Litt. 172b. An infant cannot 
be sworn on a jury. Litt. 289. 

Minor non tenetur  respondere durante m inori 
retate, nisi i n  causa dotis, propter favorem. 3 
BuIst. 143. A minor is not bound to reply 
during his minority, except as a matter of 
favor in a cause of dower. 

Minor q u i  i nfra retatem 1 2  annorum fuerit u l ·  
tagari non  potest, nee extra legem pon i ,  qu ia  
ante  talem retatem ,  non est sub lege al iqua, nee 
in  decenna. Co. Litt. 128. A minor who is un
der twelve years of age cannot be outlawed, 
nor placed without the law, because before 
such age he is not under any law, nor in a 
decennary. 

Minor septemdeeim annis non admittitur fore 

executorem. A person under seventeen years 
is not admitted to be an executor. 6 Coke, 67. 
A rule of ecclesiastical law. 

M INORA REGA L I A� In English law. The 
lesser prerogatives of . the crown, including 
the rights of the revenue. . 1 Bt Comm. 24L 
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M I NO R ITY. The state or condition of a mi
nor ; infancy. 

The smaller number of votes of a delibera
Hve ' assembly ; opposed to majority, (which 
see.) 

M I NT. The place designated by law where 
bullion is coined into money under authority 
of the government. 

A.lso a place of privilege, in Southwark, 
near the king's pris6n, where persons former
ly sheltered themselves from justice under the 
pretext that it was an ancient palace of the 
crown. The privilege is now abolished. 
Wharton. 

M I  NT-MARl<. The masters and workers of 
the English mint, in the indentures made with 
them, agree " to make a privy mark in the 
money they make, of gold and silver, so that 
'they may know which moneys were of their 
own making." After every trial of the pix, 
having proved their moneys to be lawful, they 
are entitled to their quietus under the great 
seal, and to be discharged from all suits or 
actions. Wharton. 

M I NT-MASTER.  One who manages the coin
age. 

M I NTAGE. The charge or commission taken 
by the mint as a consideration for coining into 
money the bullion which is brought to it for 
that purpose ; the same as "seigniorage." 

Also that which is coined or stamped as 
money ; the product of the mint. 

M I N  US. Lat. In the civil law. Less ; less 
than. .The word had also, in some connec
tions, the sense of "not at all." For example, 
a debt remaining wholly unpaid was described 
as "mi.nu,s solu,tum." 

mSAPP'BDPRlATION 

I n B usiness Law 

Memoranda or notes of a transaction or 
proceeding. Thus, the record of the proceed
ings at a meeting of directors or shareholders 
of a company is called the "minutes." 

M I N UT I O. Lat. In the civil law. A lessen
ing ; diminution or reduction. Dig. 4, 5, 1. 

M I RROR. The Mirror of Justice, or of the 
Justices, commonly spoken of as the "Mirror," 
is an ancient treatise on the laws of England, 
supposedly written during the reign of Ed
ward II., and attributed to one Andrew 
Horne. " But it has been thought that the 
germ of it was written before the Conquest 
and that Horne only made additions to it. 

M I S. An inseparable particle used in com
position, to mark an ill sense or depravation 
of the meaning ; as "miscomputation" or 
"misaccompting," i. e., false reckoning. Sev
eral of the words following are illustrations 
of the force of this monosyllable. 

M I SA. 
In  O ld English Law 

The mise or issue in a writ of right. Spel-
man. 

I n  Old Records 

A compact or agreement ; a form of com
promise. Cowell. 

M ISADVENTU RE. A mischance or accident ; 
a casualty caused by the act of one person 
inflicting injury upon another. Homicide "�y 
misadventure" occurs where a man, doing a 
lawful act, without any intention of hurt, un
fortunately kills another. 4 Bl. Oomm. 182 ; 
Williamson v. State, 2 Ohio Cir. Ct. R. 292 ; 
Johnson v. State, 94 Ala. 35, 10 So. 667 ; 
Gaunce v. State, 22 Okl. Cr. 361, 211 P. 517, 
518. 

Minus solvit, qu i  tardius solvit. He does not 
pay who pays too late. Dig. 50, 16, 12, 1. . M I SALLEGE. To cite falsely as a proof or 

argument. 
M I N UTE. In measures of time or circum
ference, a minute is the sixtieth part of an 
hour or degree. 

I n  Practice 

A memorandum of what takes place in 
court, made by authority of the court. Moore 
v. State, 3 Heisk. (Tenn.) 509. 

M I N UTE-BOO I<. A book kept by the clerk or 
prothonotary of a court for entering memoran
da of its proceedings. 

M I N UTE T I T H ES. Small tithes, usually be
longing to the vicar ; e. g. eggs, honey, wax, 
etc. 3 Burn, Eccl. Law 680 ; 6 & 7 Will. IV. c. 
71, §§ 17, 18, 27. 

M I N UTES. 
In Sootch Practice 

A' pleading put into writing before the lord 
ordinary, as the ground of his judgment. 
�ell. 

M I SAPPL I CAT I ON.  Improper, illegal, wrong
ful, or corrupt use or application of funds, 
property, etc. Jewett v. U. S., 100 F. 840, 41 
C. C. A. 88 ; U. S. v. Youtsey (C. C.) 91 F. 867' ; 
U. S. v. Taintor, 28 Fed. Cas. 9 ;  Kingsbury 
v. State, 27 Ariz. 289, 232 P. 887, 890 ; Kansas 
Flour Mills Co. v. American Surety Co. of 
New York, 98 Kan. 618, 158 P. 1118. 

M I SAPPRO P R I AT I ON.  This is not a techni
cal term of law, but it is sometimes applied 
to the misdemeanor which is committed by a 
banker, factor, agent, trustee, etc., who fraud
ulently deals with money, goods, securities, 
etc., intrusted to him, or by a director or pub
lic officer of a corporation or company who 
fraudulently misapplies any of its property. 
Steph. Crim. Dig. 257, et seq. ; Sweet. And 
see Winchester v. Howard, 136 Cal. 432, 64 
P. 692, 89 Am. St. Rep. 153 ; Frey v. Torr�y, 
70 App. Div. 166, 75 N. Y. S. 40 ; Morris v. 
Board of Com'rs of A.dams County, 25 0010. 
App. 416, 139 P. 582, 583. 



MISBEHA VIOE 

M I SBEHAV I O R. III conduct ; improper or 
unlawful behavior. Verdicts are sometimes 
set aside oil the ground of misbehavior of 
jurors. Smith v. Cutler, 10 Wend. (N. Y.) 
590, 25 Am. Dec. 580 ; Turnbull v. Martin, 2 
Daly (N. Y.) 430 ; State v. Arnold, 100 Tenn. 
307, 47 S. W. 221. 

M I SCAR R I AGE. 

I n Medical Jurisprudence 
: The expulsion of the ovum or embryo from 

the' uteru8 within the first six weeks after con
ception. Between that time, and before the 
expiration of the sixth month, when the child 
m�y possibly live, it is termed " abortion." 
When th� delivery takes place soon after the 
sixth month, it is denominated "premature 
labor." But the criminal act of destroying 
or bringing forth prematurely the fcetu8 or un
born offspring of a pregnant woman, at any 
time before birth, is term�d, in law, "procur
trig miscarriage." Chit. Med. Jur. 410. See 
Smith v. State, 33 Me. 59, 54 Am. Dec. 607 ; 
State v. Howard, 32 Vt. 402 ; Mills v. Com., 
13 Pa. 632 ; State v. Crook, 16 Utah, 212, 51 
P,. 1091 ;- State v. Brown, 3 Boyce (Del.) 499, 
85 A. 797, 802. 

The failure of a woman, from causes be
yond her control to carry a fetus to maturity. 
Flory v. Supreme Tribe of Ben Hur, 98 Neb. 
160, 152 N. W. 295. 

I n  Practice 

As used in the statute of frauds, ("debt, 
default, or miscarriage of another,") this term 
means any species of unlawful conduct or 
wrongful act for which the doer could be 
held liable in a civil action. Gansey v. Orr, 
173 Mo. 532, 73 S. W. 477. 
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M ISCOGN I SANT. Ignorant ; uninformed. 
The word is obsolete. 

M ISCO N DUCT. Any unlawful conduct on the 
part of a person concerned in the administra
tion of justice which is prejudicial to the 
rights of parties or to the right determination 
of the cause ; as "misconduct of jurors," "mis
conduct of an arbitrator." The term is also 
used to express a dereliction from duty, in
jurious to another, on the part of one em
ployed in a professional capacity, as an ftt
torney at law, (Stage v. Stevens, 1 Denio [N. 
Y.] 267,) or a public officer, (State v. Leach, 
60 Me. 58, 11 A,m. Rep. 172.) 

Within rule as to self-defense, defendant's "mis
conduct," provoking an assault, is not confined to 
physical acts, but contemplates and includes such 
violent and indecent language as is calculated to 
provoke a breach of the peace. Scott v. Common- ,  
wealth, 143 Va. 510, 129 S .  E .  360, 362. 

M I SC O N D UCT I N  O F F I CE.  Any unlawful 
behavior by a public officer in relation to the 
duties of his office, willful in character. Kes
ling v. Moore, 135 S. E. 246, 102 W. Va. 251 ; 
State v. Young, 203 P. 489, 490, 20 Okl. Cr. 
397. 

M I SCONT I N UANCE. In practi<:e. An im
proper continuance ; want of proper form in 
a ,continuance ; the same with "discontinu
ance." Cowell. 

M I SC R EANT. In old English law. An apos
tate ; an unbeliever ; one who totally re
nounced Christianity. 4 Bl. Comm. 44. 

M I SDATE. A false or erroneous date affixed 
to a paper or document. 

M I SD E L I V ERY. The delivery of property 
by a carrier or warehouseman to a person 
not authorized by the owner or person to 
whom the carrier or warehouseman is bound 
by his contract to deliver it. Cleveland, etc., 
R. Co. v. Potts, 33 Ind. App. 564, 71 N. E. 
689 ; Forbes v. Boston & L. R. Co., 133 Mass. 
156. 

M ISCA R R I AGE OF JUST I CE.  Under laws 
providing that a judgment shall not be re
versed for error which has not resulted in a 
miscarriage of justice, the words "miscarriage 
of justice" mean no more than that the sub
stantial rights of a party have been preju
diced. State v. Cluff, 48 Utah, 102, 158 P. 
701, 703 ;  State v. Nell, 117 Wash. 142, 202 P. 
7, 8. M I SDEMEANANT. A person guilty of a mis
M I SCAST I NG.  An error in auditing and demeanor ; one sentenced to punishment up
numbering. It does not include any pretend- on conviction of a misdemeanor. See First
ed miscasting or misvaluing. 4 Bouvier, lnst. Class Misdemeanant. 
n. 4128. 

M I SCEGENAT I ON.  Mixture of races ; mar
riage between persons of different races ; as 
betw�en a white person and a negro. 

M I SCHARGE. An erroneous charge ; a 
charge, given by a court to a jury, which in
volves errors for which the judgment may be 
reversed. 

M I SCH I EF. In legislative parlance, the word 
is often used to signify the evil or danger 
which a statute is intended to cure or avoid. 

In the phrase "malicious mischief,'" (which 
see,) ' it imports a wanton or reckless ' injury 
to persons or property. 

M I SDEMEANO R .  In criminal law. A gen
eral Ilame for criminal offenses of every sort:. 
punishable by indictment or special proceed
ings, Which do not in law amount to the grade 
of felony. 

A misdemeanor is an act committed or 
omitted in violation of a public law either for
bidding or commanding it. State v. Magee 
PUb. Co., 224 P. 1028; 1031, 29 N. M. 455, 38 
A. L. R. 142 ; State v. Jackson, 77 So. 196, 
197, 142 La. 540, L. R. A. 1918B, 1178. This 
general definition, however, comprehends 
both "crimes" and "misdemeanors," which, 
properly speaking, are mere synonymous 
terms ; though, in common . usage, the word 
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"crimes" is made to denote such offenses. as 
are of a deeper aud -more atrocious dye ;( while 
smaller faults :and 'omissions of less· conse
q.uence �re comprised under the milder term 
of "misdemeanors" only. In the English la lV, 
"misdemeanor" is generally used in contra
distinction to "felony ;" and misdemeanors 
comprehend all indictable offenses which do 
not amount to felony, as libels, conspiracies, 
attempts, and solicitations to commit felonies, 
etc. Brown. And see People v. Upson, 79 
Hun, 87, 29 N. Y. Supp. 615 ; In re Bergin, 31 
Wis. 386 ; Kelly v. People, 132 Ill. 363, 24 
N. E. 56 ; State v. Hunter, 67 Ala. 83 ; Waish 
v. People, 65 Ill. 65, 16 Am. Rep. 569. 

Under modern statutes the distinction between 
felonies and misdemeanors is. not whether the of� 
fense is infamous, but whether it is punishable by 
imprisonment in the penitentiary or capUaUy, in 
which case it is a "felony" ; otherwise a "misde
meanor." Jones v. Brinkley, 174 N. C. 23, 93 S. E. 
372, 373 ; Lee Lewis, Inc., v. Dosch, 193 Ky. 163, 235 
S. W. 355, 356 ; Jackson v. State, 10 Okl. Cr. 549, 139 
P. 704. The grade of the offense is determined by the 
kind and extent of the punishment which may be 
inflicted, and not by the actual sentfJnce. People 
v. Hayman, 159 N. Y. S. 981, 982, 94 Misc. Rep. 624. 

M I SD ESC R I PT I ON.  An error or falsity in 
the description of the subject-matter of a con
tract which deceives one of the parties to his 
injury, or is misleading in a material or sub
stantial point. 

M I S D I RECT I ON.  In practice. An error . 
made by a j udge in instructing the jury upon 
the trial of a cause. 

M I SE. The issue in a writ of right. When 
the tenant in a writ of right pleads that his 
title is better than the demandant's, he is 
said to join the mise on the mere right. 

Also expenses ; costs ; disbursements in an 
action. 

M I SE-M ONEY. Money paid by way of con
tract or composition to purchase any liberty, 
etc. Blount. 

M isera e·st servitus, ubi  j us est vagu m  aut in 
certum.  It is a wretched state of  slavery 
which subsists where the law is vague or un
certain. 4 Inst. 245 ; Broomz Max. 150. 

M I SERA B I LE D E POS I T U M .  Lat. In the 
civil law. The name of an involuntary depos
it, made under pressing necessity ; as, for 
instance, shipwreck, fire, or other inevitable 
calamity. Potli. Proc. Civile, pt. 5, c. 1, § 1 ;  
Code La. art. 2935 (Civ. Code, art. 2964). 

M I SERERE. The name and first word of 
one of the penitential psalms, being that 
which was commonly used to be given by the 
ordinary to such condemned malefactors ' as 
were allowed the benefit of clergy ; whence 
it is also called the "psalm of mercy." Whar
ton. 

M,ISE,R ICORDIA. Lat. , MeJ;(lY � ' .  a �ne� ;o� 
amerciaIl}ent ; .  an arbitrary ()r di�cretionarr\ 
amercement. . : : : .; 
M I SE R I CO R D I A  C O M M U N I S. ' In old ' :'Enjf 
lish law� ' A fine set on a whole county: or:'h1in; 
dred. 

. 
. :. : : 

M I SFEASANCE. A misdeed Or trespass: 
The improper performance of some-; act which; 
a man 'may lawfully do. 3 Steph. Comill . . 460; 
And see Bell v. Josselyn, 3 Gray ' (Mass,)' 309;' 
63 Am. Dec. 741 ; Illillois Cent. ' R. '  Co> v� 
Foulks, 191 Ill. 57, 60 N. K' SSO ; Dudley: ;.,�. 
Flemingsburg, 115 Ky. 5, 72 S. W. 327, M 
L. R. A. 575, 103 Am. St: Rep. 253 ; Maddock 
v. Riggs, 190 P. 12, 14, 106 Kan. 808, 12 A. 
L. R. -216 ; Owens v. Nichols, 77 S. E. 635. 
636, 139 Ga. 475. 

Misfeasance, strictly, is the failure to do a lawful 
act in a proper manner, omitting to do it as · it should 

be done ; while malfeasance . is the doing an act 
wholly wrongful ; and nonfeasance is an omission to 
perform a duty, or a total neglect . of duty. State 
V. Dean, 98 W. Va. 88, 126 S. E. 411 ; Carlisl� V" 
Burke, 82 Misc. 282, 144 N. Y. S. i63, 164. But " mis., 
feasance" is often used in the sense of ilinalfeas� 

ance." Coite v. Lynes, 33 Conn. 109 ; Brooks' V. 
Hornbeck (Tex. Giv. App.)  274 S. W. 162, 163. ' . .  ! 

M I SFEAZANCE. See Misfeasance. 

M I SFORTU NE. An adverse event; .calamity,' 
01' evil fortune, arising by accident, (01' withi 
out the · will or concurrence of him who ·suf� 
fers from it,) and not to be foreseen 01' guard! 
ed against by �are or prudence. See 20 Q. 
B. Div. 816. . Swetland v. Swetland, 100 N. 
J. Eq. 196, 134 A. 822, . 829. ' IIi its' applica
tion to the law of homicide, th,is term always 
involves the further idea that the pet:son 
causing the death .is not at the time engll:geq 
in any unlawful act .. 4 · BI. Comm. 182: 
Gaunce v. State, 211 ·P. 511, 518, 22 0kl. Cr, 
361. . :  

M I SJO I N D E R. See Joinder. 

M I SI{EN N I NG.  In Saxon apd old English 
law. An unjust 01' irregular summoning t6 
court ; to speak unsteadily in court ; to vary 
in one's plea. Cowell ; Blount ; ·Spelman. I 

M I SLAY. To deposit in a place not after, 
wards recollected ;  to ' lose anytping .by f<if.
getfulness of the place wher� ..it was lald� 
Shehane v. State, 13 Tex. App. 535. 

M ISLEAD I N G. Delusive ; calclllated to lead 
astray or to lead into error. I?iamond 1;>riij 
Contracting Co. v. International Diamolld 
Drill Contracting Co., 179 P. 120, '122; ' 106 
\Vash. 72. Instructions which are of su�h a 
nature as to be misunderstood by the jury, 
or to give them a wrong impl'ession,; are said 
to be "misleading." , , . 

M ISNOM ER. Mistake hi" I1alne ; the giving 
an incorrect name to a person in a ·  pleading, 
deed, 01' other instrument. . _ , n, _" , : :  . . . , t ' , :  



MISPLEADING 

M I SPLEA D I N G. Pleading incorrectly, o� 
omitting anything in pleading which is essen
tial to the support or defense Df an action, is 
so called ; as in the case of a plaintiff not 
merely stating his title in a defective man
ner, but settng forth a title which is essen
tially defective in itself ; or if, to an action 
of debt, the defendant pleads "not guilty" in
stead of . nil debet. BrDwn. See Lovett v. 
Pell, 22 Wend. (N. Y.) 376 ; Chicago & A. R. 
Go. v. Murphy, 198 Ill. 462, 64 N. E. 1011 ; 
State ex reI. Smith v. Trimble, 285 S. W. 729, 
731, 315 Mo. 166. 
M ISPR I S I O N. 

I n  Crim inal Law 
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is a party to it) in a false or deceitful man� 
ner, sO' that he conceives a wrong idea of its 
tenor or contents. See 5 Coke, 19 ; 6 East, 
309 ; Hallenbeck v. Dewitt, 2 JDhns. (N. Y.) 
464. 

M ISREC I TA L. The erroneous Dr incorrect 
recital of a matter Df fact, either in an agree� 
ment, deed, or pleading. 

M ISREPRESENTAT I O N. An untrue state
ment of fact. An incorrect or false representa
tion. That which, if accepted, leads the mind 
to an apprehension of a condition other and 
different from that which exists. Colloquial· 
ly it is understood to mean a statement made 
to deceive or mislead. Haigh v. White Way 
Laundry Co., 164 Iowa, 143, 145 N. W. 473, 

A term used to signify every cO'nsiderable ' 474, 50 L. R. A. (N. S.) 1091 ; Zackwik v. 
misdemeanor which has not a certain name Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 
giv,en to it by law. 3 Inst. 36. But more par- 135, 138. 
ticularly and properly the term denotes ei- In a limited sense, an intentiO'nal false 
ther (1) a contempt against the sovereign, the statement respecting a matter O'f fact, made 
government, or the CDUrts of justice, includ- by one of the parties to a contract, which is 
lng not only cO'ntempts of cDurt, properly so material to' the contract and influential in pro;
called, but also all forms of seditious or dis- ducing it. Wise v. Fuller, 29 N. J. Eq. 262 ; 
loyal conduct and leze-majesty ; (2) malad- Hicks v. Wynn, 137 Va. 186, 119 S. E. 133, 135. 
ministratiDn of high public office, including 
peculation of the public funds ; (3) neglect or 
light account made of a crime, that is, failure 
in the duty of a citizen to endeavor to prevent 
the commission Df a crime, or, having knowl
edge of its commission, to reveal it to the 
proper authDrities. See 4 Bl. Comm. 119-
126 ; State v. Biddle, 124 A. 804, 805, 2 W. W. 
Harr. (Del.) 401. 

-Misprision of felony. The offense of conceal
ing a felony committed by anDther, but with
o'Q.t such previDus cDncert with Dr subsequent 
assistance to the felon as would make the 
party concealing an accessory befDre or after 
the fact. 4 Steph. Comm. 260 ; 4 Bl. Comm. 
121 ; Carpenter v. State, 62 Ark. 286, 36 S. 
W; 900. 

-Misprision of treason.  The bare knDwledge 
and cDncealment of an act of treasDn or trea
sonable plDt, that is, withDUt .any assent or 
participation therein, fDr if the latter ele
ments be present the party becomes a princi
pal. 4 Bl. Comm. 120 ; Pen. Oode Cal. § 38. 

-Nenative m ispr'ision .  The concealment of 
sDmething which ought to be revealed ; that 
is, misprision in the third of the specific mean
ings given above. 

-Positive m isprision.  The commission of 
sO'mething which ought not to be done ; that 
ls, misprision in the first and second of the 
specific meanings given above. 

In Practice 

A clerical error or mistake made by a clerk 
or other judicial or ministerial officer in writ
ing or keeping records. See Merrill v. Miller, 

.28, Mont. 134, 72 Pac. 427. 

A " misrepresentation," which justifies the rescis:' 
sion of a contract, is a false statement of a SUbstan
tive fact, or any conduct which leads to a belief of 
a substantive fact material to proper understanding 
of the matter in hand, made with intent to deceive or 
mislead. Rhodes v. Uhl, 189 Iowa, 408, 178 N. W. 394, 
400. 

Misrepresentation such as will amount to false 
pretense is not confined to mere oral misstate
ments of fact but include� distribution of printed 
matter, or a course of conduct, manifestly intended 
to deceive as to conditions actually existing. Cciin� 
monwealth v. Dougherty, 84 Pa. Super. Ct. 319, 321. 

False or fraudulent misrepresentation is a repre� 
sentation contrary to the fact, made by a person 
with a knowledge of its falsehood, and being the 
cause of the other party's entering into the contract. 
6 Clark & F. 232. 

Negligent misrepresentation is a false repre�en,;, 
tation made by a person who has no reasonable 
grounds for believing it to be true, though he does 
not know that it is untrue, or even believes it to be 
true. L. R. 4 H. L. 79. 

Innocent misrepresentation occurs where the per� 
son making the representation had reasonable 
grounds for believing it to be true. . L. R. 2 Q. B. 
580. 

I n  I nsul"'ance Law 

A statement- of something as a fact which 
is untrue and material to the risk, and which 
the insured states, knowing it to be untrue, 
in an attempt to deceive, or which he states 
positively is true withDUt knowing it to be 
true, and which has a tendency to. mislead. 
Hancock v. National Council Df The Knights 
and Ladies of Security, 303 Ill. 66, 135 N. E. 
33, 35 ; Ebner v. OhiO' State Life Ins. Co., 69 
Ind. App. 32, 121 N. E. ' 315, 322 ; . '  Zackwik v. 
Hanover Fire Ins. Co. (Mo. App.) 225 S. W. 
135, 138 ; Franklin Life . .  Ins. Co •. v. Dossett 
(Tex. eiv. App;) 2(35 S . . ·.�. 2ij9, :261. 

'M I S READIN G. Readlng a deed or other in- -Material misrepresentation. In " iiIsuHin�e 
strument to an illiterate or blind man (whO' law, one that would influence a prudentl litt-
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surer in determining whether' or not to ac
cept the risk, or in fixing the amount of th� 
premium in. the event of such acceptance. 
,Sovereign Camp, W. O. W., v. Parker, 36 Ga. 
App. 695 , 138 ,S. E. 86, 87. 

',M I SSA. Lat. The mass. 

M I SSfE PRESBYTER. A priest in orders. 
Blount. 

M ISS,AL. Tlie mass-book. 

M I SSI L I A. In Roman law. Gifts or liberali
,ties, which , the prretors and consuls were in 
the habit of throwing among the people. Inst. 
2, 1, 45. 

M I SS I N G  SH I P. In maritime law. A vessel 'is so called when, computed from her known 
day of sailing, the time that has elapsed ex
ceeds the average duration of similar voy
ages at the same season of the year. 2 Duer, 
Ins. 469. 

M I SS I ONARI ES. The term "missionaries," · 
as used in the liquor trade, appUes to men 
employed to visit saloons throughout the 
country and puff liquors of particular manu
facture, so that salesmen of wholesalers and 
jobbers will find the way prepared for them. 
Giram Walker & Sons v. Corning & Co. (D. C.) 
255 F. 129, 130. 

M I SSI O NS. In church parlance, the estab
lishment of churches and schools and relief 
depots through which are taught the princi
-pIes of Christianity, the afflicted cared for, 
:and the needy supplied. Hitchcock v. Board 
of Home Missions, 259 Ill. 288, 102 N. E. 741, 
744, Ann. Cas. 1915B, 1. 

M I SS I V ES. In Scotch law. Writings passed 
between parties as evidence of a transaction. 
Bell. 

M ISSTA I C US. In old records. A messenger. 

'M I SSU RA. The ceremonies used in a Roman 
Catholic church to recommend and dismiss a 
dying person. 

M IST AI< E. Some unintentional act, omis
sion, or error arising from ignorance, surprise, 
imposition, or misplaced confidence. Code Ga. 
§ 3117 (Oiv. Code 1910, § 4570) ; 1 Story, Eq. 
'Jur. § 110. 

A mistake exists when a person, under 
some erroneous conviction of law or fact, does, 
or omits to do, some act , which, but for the 
'erroneous conviction, he would not have done 
or omitted. Jeremy, Eq. JUl'. 358. It may 
arise either from unconsciousness, ignorance, 
forgetfulness, imposition, or misplaced con
fidence. Bisph. Eq. § 185. And see Allen v. 
'Elder, 76 Ga. 677, 2 Am. St. Rep. 63 ;  Russell 
v. Colyar, 4 Heisk. (Tenn.) 154 ; Peasley v. 
,McFadden, 68 Cal. 611, 10 P. 179 ; Cummins 

, v. Bulgin, 37 N. J. Eq. 476 ; Chicago, etc., R. 
Co. v. Hay, 119 111. 493, 10 N. E.. 29 ; 1\IcLoney 
v. Edgar, 7 Pa. Cp. Ct. R. 29 ; Burton v. Ameri
can Bonding & Trust Co., 182 Ky. 637, 206 S. 

MISTRIAL 

W. 884, 886 ; Alterac v. Bushko, 132 A. 511, 
512, 99 N. J. Eq. 213 ; National Loan & In� 
vestment Co. v. Bleasdale, 159 Iowa, ,529, 141 
N. 'W. 456, 458. ' 

Mistake of fact is a mistake not caused by the 
neglect of a legal duty on the part of the person 
making , the mistake, and consisting in (1) an un
conscious ignorance or forgetfulness of a fact, past 
or present, material to the contract ; or (2) belief 
in the present existence of a thing material to the 
contract which does not exist, or in the past existence 
of such a thing which has not existed. Civ. Code 
Cal. § 1577. Bea'sley v. Beasley, 206 Ala. 480, 90 So. 
347, 348 ; Brackett's Case, 126 Me. 365, 138 A. 557, 
558. 

A mistake of law happens when a p arty, having 
full 'knowledge of the facts, comes to an erroneous 
conclusion as to their legal effect. It is a mist!iken 
opinion or inference, arising from an imperfect or 
incorrect exercise of the judgment, upon facts ; and 
necessarily presupposes that the person forming it 
is in full possession of the facts. The facts precede 
the law, and the true and false opinion alike imply 
an acquaintance with them. The one is  the result 
of a correct application of legal principles, which 
every man is presumed to know, and is called "law ; "  
the other, the result of a faulty application, and is 
called a "mistake of law." Hurd v. Hall, 12. Wis. 
124 ; Barnett v. Douglas, 102 Ok!. 85, 226 P. 1035, 1037, 
39 A. L. R. 188 ; Dampskibs Aktieselskabet Thor v. 
Tropical Fruit Co. (C. C. A.) 281 F. 740, 743 ; O'Brien 

v. Det Forende Damphibs Selskab, 91 N. J. Law, 244, 
109 A. 517, 518. 

• ' 
Mutua� mistake is where the parties have a com

mon intention, but it is induced by a common or 
mutual mistake. See Paine-Fishburn Granite Co. v. 
Reynoldson, 115 Neb. 520, 213 N. W. 750, 751 ; North
west Thresher Co. v. McNinch, 42 Okl. 155, 140 P. 
1170, 1172 ; Hemphill v. New York Life Ins. Co., 195 
Ky. 783, 2.43 S. W. 1040, 1042 ; O'Reilly's Case, 258 
Mass. 205, 154 N. E. 851, 853 ; New Departure Mfg. 
Co. v. Rockwell-Drake Corp. (C. C. A. ) 287 F. 328, 
332 ; Zuspann v. Roy, 102 Kan. 188, 170 P. 387, 389 ; 
Jentzsch v. Roenfanz, 185 Wis. 189, 201 N. W. 504; 
5D5 ; Universal Sec. Co. v. American Pipe & Con
struction Co., 95 N. J. Eq. 752, 123 A. 618, 619. "Mu
tual" as used in the expression mutual mistake of 
fact expresses a thought of reciprocity and dis
tinguishes it from a mistake which is a common 
mistake of both parties. There is something of the 
thought of a common mistake because it must af� 
fect both parties. Mistake of fact as ground for 
relief may be neither "mutual" nor common in the 
strict sense because it may be wholly the mistake 
of one of the parties, the other being wholly ignorant 
both of the fact upon the faith of which the other has 
mistakenly acted and that the other has acted upon 
such an understanding of the fact sitlJation. United 
states Fidelity & Guaranty Co. v. Heller ( D. C.) 259 
F. 885, 890. See, also, Litteral v. Bevins, 186 Ky. 
514, 217 S.  W. 369, 370 ; Parchen v. Chessman 53 
Mont. 430, 164. P. 531, 532.. 

' 

M I STE RY. A trade 0)' calling. Cowell. 

M I ST RESS. The proper style of the wife of 
an esquire or a gentleman in England. 

M I STRI AL. An erroneous, invalid, or nuga
tory trial ; a trial of an action which cannot 
stand in law because of want of jurisdiction, 
or a wrong drawing of jurors, or disregard 
of some other fundamental requisite. C. ' W. 
Hunt Co. v. Boston Elevated Ry. Co. ,  217 



MISUSER 

Mass. 319, 104 N. E. 728, 729 ; Illinois Oil Co. 
v. Grandstaff, 118 Okl. 101, 246 P. 832, 833. 

M I SUSER. An unlawful use of a right. 
Abuse of an office or franchise. 2 Bl. Comm. 
153. 

M IT I GAT I ON. Alleviation ; abatement or 
diminution of a penalty or punishment im
posed by law. "Mitigating circumstances" 
are such as do not constitute a justification or 
excuse of the offense in question, but which, 
in fairness and mercy, may be considered as 
extenuating or reducing the degree of moral 
culpability. See Heaton v. Wright, 10 How. 
Pr�c. (N. Y.) 82 ; Wandell v. Edwards, 25 
Hun (N. Y.) 500 ; Hess v. New York Press 
Co., 49 N. Y. S. 894, �6 App. Div. 73. 

M IT I GAT I ON O F  DAMAGES. A reduction 
of .the amount of damages, not by proof of 
facts which are a . bar to a part of the plain
tiff's cause of a ction, or a justification, nor 
yet of facts which constitute a' cause of ac
tion in favor of the defendant, but rather 
facts which show that the plaintiff's conceded 
cause of action does not entitle him to so 
large an amount as the showing on his side 
would othel;wise justify the jury in allowing 
him. 1 Suth. Dam. 22,6. 

M IT I OR SENSUS. Lat. The more favorable 
acceptation. 

Mitius i mperanti melius paretu r. The more 
mildly one commands, the better is he obeyed. 
3 Inst. 24. 

M ITOYEN N ETE. In French law. The joint 
ownership of two neighbors in a wall, ditch, 
or hedge which separates their estates. 

M ITTENDO MAN USC R I PT U M  PED I S  F I N I S. 
An abolished judicial writ addressed to the 
treasurer and chamberlain of the exchequer 
to search for and transmit the foot of a fine 
acknowledged before justices in eyre into the 
common pleas., Reg. Orig. 14. 

' 

M l iTER. L. Fr. To put, to send, or to pass ; 
as, mitter l'estate, to pass the estate ; mitter 
le droit, to pass a right. These words are 
used to , distinguish different kinds of re
leases. " ,  i '  

M I -rTER AVANT. L. Fr� In old practice. 
To put before ; to present before a court ; to '
produc e  in court. 

M I TT I M US. 

I n- Old Engl ish Law 

A writ. ,enclosing a record sent to be tried 
in a 'cOl,uity,palatine ; it derives its name from 
the Latin word mittimus, ,jwe send." It is the 
jury process of· these counties, and commands 
tJle, ,proper officer of the county palatine to 
command the sheriff to summon the jury for 
the trial: of the cause, and to return the recO'rd, 
etc. ,Territory v. Hattickr 2 Mart. O. S. (La.) 
88.; , . )  '1 5 :  j , ' ,, ; . 'j : 
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I n  C riminal '  Practice 

The name of a precept in writing, issuing 
from a court or magistrate, directed to' the 
sheriff or other officer, commanding him to 
convey to the prison the person named therein, 
and to the jailer, commanding him to receive 
and safely keep such person until he shall 
be delivered by due course of law. Pub. St. 
Mass. 1882, p. 1293. Connolly v. Anderson, 
112 Mass. 62 ; Saunders v. U. S. (D. C.) 73 F. 
786 ; Scott v. Spiegel, 67 Conn. 349, 35 A. 262. 

M I X ED. Formed by admixture or commin
gling ; partaking of the nature, character, or 
legal attributes of two or more distinct kinds 
or classes. 

M I XED LAWS. A name sometimes given to 
those which concern both persons and prop
erty. 

M I X E D  QUEST I ON OF LAW A N D  FACT. A 
question depending for solution on questions 
of both law and fact, but is really a question 

. of either law or fact to be decided by either 
judge or jury. State v. Hayes, 162 La. 917, 
111 So. 327, 329. 

M I XED QU EST I O N S. This phrase may mean 
either those which arise from the conflict of' 
foreign and domestic laws, or questionS' arising 
on a trial involving both law and fact. See 
Bennett v. Eddy, 120 Mich. 300, 79 N. W. 481. 

M IX E D  S U BJ ECTS OF PROPERTY. Such 
as fall within the definition of things real, but 
which are attended, nevertheless, with some 
of the legal qualities of things personal, as 
emblements, fixtures, and shares in public 
undertakings, connected with land. Besides 
these, there are others which, though things 
personal in point of definition, are, in respect 
of some of their legal qualities, of the nature 
of things real ; such are animals terre naturre, 
charters and deeds, court rolls, and other evi
dences of the land, together with the chests 
in which they are contained, ancient family 
pictures, ornaments, tombstones, coats of ar
mor, with pennons and other ensigns, and es
pecially heir-looms. Wharton. 

M I XED TRA I N. "Mixed train" is one carry
ing both passengers and freight. State v. Chi
cago, St. P., 1\1. & O. ' Ry. Co., 115 Neb. 306, 
212 N. W. 535, 536 ; Arizona Eastern R. Co. v. 
State, 29 Ariz. 446, 242 P. 870, 871. 

M I X E D  T R I BUNALS. A name given to an 
international jurisdiction introduced into 
Egypt in 1878, after negotiations with the va
rious Christian Powers of Europe. This tri
bunal made the administration of civil justice 
quite independent of the government of Egypt. 
They have jurisdiction over cases between 
persons of different nationalities, whether 
native or European, but criminal charges 
against natives are heard in the native crim- ·  
inal courts apd those a.gainst, Europeans in 
the proper consular courts. . There are, three 
first · instance courts, one at AlexaIidrht with 
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eighteen judges, of whom twelve are foreign, 
one at Cairo with nineteen judges, of whom 
thirteen are foreign, and one at Mansurah 
with nine judges, of whom six are foreign, 
and ' a Court of Appeal sitting at Alexandria, 
composed of fifteen judges. The jurisdiction 
cannot be invoked unless one party is a for
eigner, but it is said to be not uncommon for 
E,gyptian merchants to assign their claims to 
foreigners, so as to get them into these courts. 
See Ann. Bull. of Compo Law Bureau, 1911, p. 
43. The judges are subjects of various Euro
pean states, and of the 'United States and Bra
zil. They are appointed by their respective 
governments ; Milner, England in Egypt. 

These courts were instituted for a period of 
five years only, and have been renewed at 
various times. Bonfils, Manual of Int. Law 
460' ; 23 L. Q. R. 40'9 ; and see 8 Encyc. Laws 
of Eng. 445. 

MODERA:'l'E' SPBED 

distinct meanings, and ' are sometimes used 
separately in legal language, the word "mob
bing" being peculiarly applicable to the un

lawful assemblage' and violence of a number 
of persons, and that of "rioting" to the out
rageous behavior of a single individual. Alis. 
Crim. Law, C. 23, p. 50'9. 

M O B I  L I A. Lat. Movables ; movable things ; 
otherwise called "res mobUes." 

M obil ia. non  habent situm.  Movables have no 
situs or local habitation. Holmes V. Remsen, 
4 Johns. (N. Y.) Ch. 472, 8 Am. Dec. 581. 

Mobil ia seq uuntur  persona.m. Movables follow 
the [law of the] person. Story, Confl. Law, 
§ 378 ; Broom, l\Iax. 522. 

MOCI<. To deride, to laugh at, to ridicule, 
to treat with scorn and contempt. State V. 
Warner, 34 Oonn. 279. 

MOCI{ADO ES. A kind of cloth made in Eng
land, mentioned in St. 23 Eliz. C. 9. 

As to mixed "Action," "Blood," "Oontract," 
"Governmertt," "Jury," I'Larceny," "lVIar
riage," "Nuisance," "Policy," "Presumption," 
"Property," "Tithes," and "War," see those 
titles. M O D E. The manner in which a thing is done ; 

as the mode of proceeding, the mode of proc
M I XT I ON. The mixture or confusion of ess. Anderson's L. Dict. 
goods or chattels belonging severally to differ
ent owners, in such a way that they can no 
longer be ' separated or distinguished ; as 
",-here two measures of wine belonging to dif
ferent persons are poured togethel: into the 
same cask. 

M I XT U M  I M PERI UM.  Lat. In old English 
law. Mixed authority ; a kind of ciyil pow
er. A term applied by Lord Hale to the "pow
er" of certain subordinate civil magistrates 
as ' distinct from "jurisdiction." Hale, Anal. 
§ 11. 

M O B. An assemblage of many people, act
ing in a violent and disorderly manner, defy
ing the law, and committing, or threatening 
to commit, depredations upon property or vio
lence to persons. Alexander v. State, 40 Tex. 
Cr. R. 395, 50 S. W. 716 ; Marshall v. Buffalo, 
50' App. Div. 149, 64 N. Y. S. 411 ; Cham
paign County v. Church, 62 Ohio St. 318, 57 
N. E. 50, 48 L·. R. A. 738, 78 Am. St. Rep. 
718 ; Board of Com'rs of Butler County v. 
Beaty, 11 Ohio App. 111, 112 ; Cantey V. Clar
endon Oounty, 10'1 S. C. 141, 85 S. E. 228, 229. 

The word, in legal use, is practically synony
mous with "riot," but the latter is the more 
correct term. Koska v. Kansas City, 123 Kan. 
362, 255 P. 57, 58 ; Moore v. 'City of Wichita, 
106 Kan. 636, 189 P. 372, 276 ; Blakeman v. 
City of Wichita, 93 Kan. 444, 144 P. 816, L. 
R. A. 1915C, 578, Ann. Cas. 1916D, 188. 

M O B B I N G  A N D  R I OT I NG.  In Scotch law. 
A general term including all those convoca
tions of the lieges for violent and unlawful 
purposes, which are attended with injury to 
the persons or property of the lieges, or terror 
and alarm to the neighborhood in which it 
takes place. The two phrases are usually 
placed together ; but, nevertheless, they have 

M O D EL. A pattern or representation of 
something to be made. A fac simile of some
thing invented, made on a reduced scale, in 
compliance with the patent laws. See State V. 
Fox, 25 N. J. Law, 566 ; Montana Ore Pur
chasing Co. v. Boston, �tc., Min. Co., 27 Mont. 
288, 70 P. 1126. 

MOD ERAM EN I NCU LPATIE TUTELIE. Lat. 
In Roman law. The regulation of justifiable 
defense. A term used to express that degree 
of force in defense of the person Dr property 
which a person might safely use, although it 
should occasion the death of the aggressor. 
Calvin ; Bell. 

M O D E RATA M I SERI CORD I A. A writ 
founded on Magna Charta" which lies for him 
whO' is amerced in a court, not of record, for 
any transgression beyO'nd the quality or quan
tity of the offense. It is addressed to' the lord 
of the court, or his bailiff, commanding him 
to take a moderate amerdament of the par
ties. New Nat. Brev. 167 ; Fitzh. Nat. Brev. 
76. 

M O D ERATE CAST i GAVI T. Lat. In plead
ing. He moderately chastised. The name of a 
plea in trespass which justifies an alleged bat
tery on the ground that it consisted in a mod
erate chastisement of the plaintiff by the de
fendant, which, from their relations, the lat
ter had a legal right to inflict. 

M O D ERATE SPEED. In admiralty law. As 
applied to' a steam-vessel, "sueh speed only is 
moderate as will permit the steamer reason
ably and effectually to avoid a collision by 
slackening speed, or by stopping and revers
ing, within the distance at which an apprDach
ing vessel can be seen." The City of New 
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York (C. C.) 35 F. 609 ; The Allianca (D. C.) 
:39 F. 480 ; The State of Alabama (D. C.) 17 
F. 852 ; The City of Norfolk (0. O. A.) 266 F. 
641 ,  H4:) ; 'I'he Pemaquid (D. O.) 255 F. 709, 
712 ; New York & Cuba Mail S. S. Co. v. U. S. 
(D. C.) 300 F. 827, 830 ; The Oity of Richmond 
(D. C.) 265 F. 722, 723. As to sailing vessel, 
see The Robert M. Thompson (0. O. A.) 244 F. 
662, 671. 

M O D ERATO R. A chairman or president of 
an assembly. A person appointed to preside 
at a popular meeting. The presiding officer of 
town-meetings in New England is so called. 
, S ee Wheeler v. Oarter, 180 Mass. 382, 62 N. 
�J. 471. 

M O D I AT I O. In old English law. A certain 
duty paid for every tierce of wine. 

Modica cireu mstantia facti jus  m u tat. A small 
circumstance attending an act m::lY change 
the law. 

M O D I F I CAT I O N. A change ; an alteration 
which introduces new elements into the de
tails, or cancels some of them, but leaves the 
general purpose and effect of the subject-mat
ter intact. Wiley v. Obrporation of Bluffton, 
111 Ind. 152, 12 N. E. 165 ; State v. Tucker, 
36 Or. 291, 61 P. 894, 51 L. R. A. 246 ; Astor 
v. L'Amoreux, 4 Sandf. (N. Y.) 538; Knights 
of Pythias of North America v. Long, 117 Ark. 
136, 174 S. W. 1197, 1199. 

"Modification" is not exactly synonymous with 
"amendment," for the forme'r term denotes some 
minor change in the substance of the thing, with
out reference to its improvement or deterioration 
thereby, while the latter word imports an ameliora
tion of the thing ( as by changing the . pnraseology of 
an instrument, so as to make it more distinct or 
specific) without involving the idea of any change in 
substance or, essence. 

I n  Sc,otch Law 

The term usually applied to the decree of 
the teind court, awarding a suitable stipend 
to the minister of a parish. Bell. 

M O D I FY. To alter ; to change in incidental 
or , subordinate fea tures ; enlarge, extend ; 
limit, reduce. State v. Lincoln, 133 Minn. 
178, . 158 N. W. 50, 52 ; U. S. 'V. Felder (D. 
C.) 13 F.(2d) 527, 528. See Modification. 

M O D  I US. La t. A mea'sure. S'pecifically, a 
Roman dry measure having a capacity of 
about 550 cubic inches ; but in medieval Eng
lish law used as an approximate translation 
of the word "bushel." 

M O D I US TERRIE VEL AGR I .  In old Eng
lish law. A quantity of ground containing in 
length and bre�dth 100 feet. 

MODO ET FO RMA. Lat. In manner and 
form. 'Yards used in the old Latin forms 
of pleadings by way of traverse, and literally 
translated in the modern precedents, import
ing that the party traversing denies the al-� 
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legation of the other party, not only in it::; 
general effect, but in the exact manner and 
form in which it  is  made. Steph. PI. 189, 100. 

M O D US. Lat. 

I n the Civil Law 

Manner ; means ; way. 

I n  Old Conveyancing  

Mode ; manner ; the arrangement or ex
pression of the terms of a contract or con
veyance. 

Also a consideration ; the consideration of 
a conveyance, technically expressed by the 
word "ut." 

A qualification, involving the idea of va
riance or departure from some general rule 
or form, either by way of restriction or en
largement, according to the circumstances of 
a particular case, the will of a donor, the 
particular agreement of parties, and the like. 

Burrill. 
I,D Criminal Pleading 

The modus of an indictment is that part 
of it which contains the narrative of the com
mission of the crime ; the statement of the 
mode or manner in which the offense was 
committed. Tray. Lat. Max. 

I n Ecclesiastical Law 

A peculiar manner of tithing, growing out 
of custom. 

I n  General 

-Modus de non decim ando. In ecclesiastical 
law. A custom or prescription of entire ex
emption from the payment of tithes ; this is 
not valid, unless in the case of abbey-lands. 

-Modus decimandi.  In ecclesiastical law. A 
manner of tithing ; a partial exemption from 
tithes, or a pecuniary compOSition pres.cribed 
by immemorial usage, and of rea'sonable 
amount ; for it will ,be invalid as a rank 
'rnodus if greater than the value of the tithes 
in the time of Richard I. Stim. Law Gloss. 

-Modus habil is. A valid manner. 

-Modus levandi fines. The manner of levying 
fines. The title of a short statute in French 
passed in the eighteenth year of Edward I. 
2 Inst. 510 ; 2 Bl. Comm. 349. 

-Modus tenend'i . The manner of holding ; i. 
c., the different species of tenures by which 
estates are held. 

-Modus transferrendi. The manner of trans
ferring. 

-Modus vacandi. The manner of vacating. 
How and why an estate has been relinquished 
or surrendered by a vassal to his lord might 
well be referred to by this phrase. See Tray. 
Lat. , Max. 8. v. 
-Rank m odus. One that is too large. Rank
ness is a mere rule of evidence, drawn from 
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the improbability of the fact, rather than MOLITURA. The toU or mUlture paid for 
a rule of law. 2 Steph. Comm. 729. grinding corn at a mill. Jacob. 

Modus de non  decimand'o non valet. A modus MOLITU RA L I BERA. Free grinding ; a 
(prescription) not to pay tithes is void. Lofrt, Uberty to have a mill without paying tolls 
427 ; Cro. Eliz. 511 ; 2 Shars. Bl. Comm. 31. to the lord. Jacob. 

Modus et conventlo vincu n t  legem.  Custom MOLLITER MANUS I MPOSU I T. Lat. He 
and agreement overrule law. This maxim gently laid hands upon. Formal words in 
forms one of the first principles relative to the old Latin pleas in actions of trespass and 
the law of contracts. The exceptions to the assault where a defendant justified laying 
rule here laid down ar� in cases against pub- hands upon the plaintiff, as where it was done 
lie policy, morality, etc. 2 Coke, 73 ; Broom, to keep the peace, etc. The phrase is literal
Max. 6089, 691-695. ly translated in the modern precedents, and 

the original is retained as the name of the 
M odu s  legem dat donationi. Custom gives law plea in such cases. 3 BL CQmm. 21 ; 1 Chit. 
to the gift. Co. Litt. 19 ; Broom, Max. 459. PI. 501, 502 ; Id. 1071. 
MO EBLE. L. Fr. Movable. Biens moebZes, M O LM UT I A N  LAWS. The laws of Dunvallo 
movable goods. Britt. c. 11. 

M O E R DA. The secret killing of another ; 
murder. 4 Bl. Comm. 194. 

MO FUSS I L. In Hindu law. Separated ; 
particularized ; the subordinate divisions of 
a district in contradistinction to Sadder or 
Sudder, which implies the chief seat of gov
ernment. Wharton. 

M O HA M M E D AN LAW. A sy'stem of native 
law prevailing among the Mohammedans in 
India, and administered there by the British 
government. 

Molmutuis, a legendary or mytnical king of 
the Britons, who is supposed to have begun 
his reign about 400 B. C. These laws were 
famous in the land till the Conquest. Tom
lins ; Mozley & Whitley. 

M O M ENTUM. In the civil law. An instant ; 
an indivisible portion of time. Calvin. 

A portion of time that might be measured ; 
a division or subdivision of an hour ; answer
ing in some degree to the modern minute, but 
of longer duration. Calvin. 

M O NACH I SM. The state of monks. 

M O HATRA. In French law. 
covering a fraudulent device 
laws against usury. 

A transaction MONARCHY. A government in which the 
to evade the supreme power is vested in a single person. 

It takes place where an individual buys 
merchandiSe from another on a credit at a 
high 'price, to sell it immediately to the first 
seller, or to a third person who acts as his 
agent, at a much less price for cash. 1'6 Toul
lier, no. 44. 

M O I D O R E. A gold coin of Portugal, valued 
at twenty-seven English shillings. 

M O I ETY. The half of anything. Joint ten-

Where a monarch is invested with absolute 
power, the monarchy is termed "despotic ;" 
where the supreme power is virtually in the 
laws, though the majesty of government and 
the administration are vested in a single 
person, it is a "limited" or "constitutional" 
monarchy. It is hereditary where the regal 
power descends immediately from the pos
sessor to the next heir by blood, as in Eng
land ; or elective, as was formerly the case in 
POland. Wharton. 

ants are said to hold by moieties. Litt. 125 ; M O N AST E R I U M. A monastery ; a church. 
3 C. B. 274, 283 ; Young v. Smithers, 181 Ky. Sp�lman. 
847, 205 S. W. 949, 950. 

MONAST I CON.  A book giving an account of 
MO I ETY ACTS. A name sometimes applied monasteries, convents, and religious houses. 
to penal and criminal statutes which provide 
that half the penalty Dr fine shall inure to the MON ETA. Lat. Money, (q. v.) 
benefit of the informer. 

MOLEN D I NUM.  In old records. A mill. 

M O LEN D U M. A grist ; a certain quantity 
of corn sent to a mill to be ground. 

MO LESTAT I O N. In Scotch law. A posses
sory action calculated for continuing propri
etors of landed estates in the lawful pos
session of them till the point of right be de
termined against all who shall attempt to dis
turb their pDssession. It is chiefly used in 
questions of commonty or of controverted 
marches. E,rsk. lnst. 4, 1, 48. 

Moneta est justu m  medium et mansura r'eru m 
com mutabil i um ,  nam per medi u m  monetre fit 
omn ium reru m conveniens et j usta rest imatio. 
Dav. Ir. K. B. 18. Money is the just medium 
and measure of commutable things, ·  for by 
the medium of money a convenient and just 
estimation of all things is made. 

M O N ETAG I UM.  Mintage, &r the right of 
coining money. Cowell. Hence, anciently, a 
tribute payable to a lord who had the pre
rogative of coining money, by his tenants, in 
consideration of his refraining from changing 
the "coinage. 
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Monetandi jus oo'mprehenditur in reg,alibus qum 
nunquam a regio soeptro abdicantur. The right 
of coining money is comprehended among 
those royal prerogatives which are never re
linquished by the royal scepter. Dav.. Ir. K. 
B. 18. 

' 

MONEY. A general, indefinite term for the 
measure and representative of value ; cur
rency ; the circulating medium ; cash. 

"Money" is a generic term, and embraces 
every description' of coin or bank-notes rec
ognized by common consent as a representa
tive ' of value in effecting exchanges of prop
erty or payment of debts. Hopson v. Foun
tain, 5 Humph. (Tenn.) 140. 

Money is used in a specific and also in a 
general and more comprehensive sense. In 
its specific sense, it means what is coined or 
stamped by public authority, and has its de
terminate value fixed by governments. In its 
more comprehensive and general sense, it 
means wealth,-the representative of com
modities of all kinds, of lands, and of every
thing that can be transferred in commerce. 
Paul v. Ball, 31 Tex. 10. 

In its strict technical sense, "money" 
means coined metal, usually gold or silver, 
upon which the government stamp has been 
impressed to indicate its value. In its more 
popular sense, "money" means any currency, 
tokens, bank-notes, or other circulating me
dium in general use as the representative of 
value. Kennedy v. Briere, 45 Tex. 305 ; Cook 
v. State, 130 Ark. 90, 196 S. W. 922, 924 ; 
Grice v. Anderson, 109 S. C. 388, 96 S. E. 
22,2, 224 ; United States v. Williams (D. C.) 
282 F. 324, 325 ; McCullen Y. Daughtry, 190 
N. O. 215, 129 S. E. 611, 613 ; Bennett v. Bank 
of Commerce & Trust Co. (D. O.) 220 F. 950, 
953 ; Kent v. State, 143 Ark. 439, 220 S. W. 
814, 816 ; Stephens v. Commonwealth, 1SS 
Ky. 824, 224 S. W. 364, 368 ; McGovern v. U. 
S. (C. C. A.) 272 F. 2€2, 263 ; Ferrell v. State, 
6S Tex. Or.- R. 487, 152 S. W. 001, 905 ; Vick 
V'. Howard, 136 Va. 101, 116 S. E. 465, 467, 
31 A. L. R. 240 ; Alderman v. · State, 88 Fla. 
375, 102 ' So. 737, 738 ; Millikan v. Security 
'Prust Co., 187 Ind. 307, 118 N. E. 568, 570 ; 
w. J. Howey Co. v. Oole, 219 Mo. App. 34, 
2:69 S. W. 955, 958 ; Cook v. State, 130 Ark. 
90, 196 S. 'V. 922, 924. 

The term "moneys" is not of more exten
sive signification than "money," and means 
only cash, and not things in action. Mann 
v. Mann, 14 Johns; (N. Y.) 1, 7 Am. Dec. 416. 

Money-Bili 

In parliamentary )anguage, an act by 
which revenue is directed to be raised, for 
any purpose or in any shflpe whatsoever, ei
ther for governmental purposes, and collected 
'from the W-hole people generally, or for the 
benefit of a particular district, and collected 
in that district, or for making appropriations. 
Opinion of Justices, 126 Mass. 547 ; Northern 
:Oounties Inv. Trust v. Sears, 3() Or. 388, 41 
Pac. 931, 35 L R. A. 188. 
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Money Claims 

In English practice. Under the judicature 
act of 1875, claims for the price of goods 
sold, for money lent, for arrears of rent, etc., 
and other claims where money is directly 
payable on a contract express or implied, as 
opposed to the cases where money is claimed 
by . way of damages for some independent 
wrong, whether by breach of contract' or oth� 
erwise. These "money · claims" correspond 
very nearly to the "money counts" hitherto in 
use. Mozley & Whitley. 

Money Demand 

A claim for a fixed and liquidated amount 
of money, or for a sum which can be ascer
tained by mere calculation ; in this sense, 
distinguished from a claim which must be

· 

passed upon and liquidated hy a jUJY, called 
"damages." Roberts v. Nodwift, 8 Ind. 341 ; 
Mills v. Long, 58 Ala. 460. 

Money H ad and Received 

In pleading. The technical designation of 
a form of declaration in as s urrt.p sit, wherein 
the plaintiff declares that the defendant had 
and received certain money, etc. 

The action for "money had and received" 
is comprehensive in its scope, equitable in 
spirit, although legal in form, and is favored 
by the courts, and is maintainable when the 
defendant has money which in equity and 
good consc�ence belongs to plaintiff. Dow v. 
Bradbury, 110 Me. 249, 85 A. 896, 897, 44 L. 
R. A. (N. S.) 1041 ; Firpo v. Pacific Mut. Life 
Ins. Co., 80 Oal. App. 122, 251 P. 657, 658 ; 
Lakeport Nat. B ank v. McDonald, 80 N. H. 
337, 116 A. 638, 640 ; Bridgeport Hydraulic Co. 
v. City of Bridgeport, 103 Conn. 249, 130 A. 
164, 168. 

Money Land 

A phrase descriptive of money which is 
held upon a trust to convert it into land. 

Money Lent 

In pleading. The technical name of a dec
laration in an action of assumpsit for that 
the defendant promised to p ay the' plaintiff 
for money lent. 

Money Made 

The return made by a sheriff to a writ of 
execution, signifying that he has collected the 
sum of money required by the writ. 

Money of Adieu 

In French law. Earnest money ; so called 
because given at parting in completion of the 
bargain. Arrhes is the usual French word for 
earnest money ; "money of adieu" is a provin
cialism found in the province. of Orleans. 
Poth. Cont. 507. 

Money Orde1r 

Under the postal regulations of the United 
,States, a money order is a species of draft 
drawn by one post-office . upon . another for 
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an amount of money : deposited at the first 
office by the , person purchasing ' ,  the money 
order, and payable at ' the second office to a 
payee named in the order. ' See U. S. v. Long 
(C. C.) 30 F. 679. " 

Money-Order Office 

One of the post-offices authorized to draw 
or pay money orders. 

Mo ney Paid 

In pleading. The technical name of a dec
laration in aSsttmps-it, in which the plaintiff 
declares for money paid for the use of the 
defendant. 

Moneyed Capital 

This term has a more limited meaning than 
the term "personal property," and applies to 
such capital as is readily solvable in money. 
Mercantile Nat. Bank v. New York, 121 U. 
S. 138, 7 Sup. Ot. 826, 30 L. Ed. 895. 

Moneyed Corpor�tion 

See Oorporation. 

Publlo Money 

Revenue. Hays v. State, 22 Oklo Or. 99, 210 
P. 728, 730. Money received by officers of the 
state in the ordinary processes of taxation, 
etc. Beaumont S. L. & W. Ry. Co. v. State 
(Tex. Oiv. App.) 173' S. W. 641, 642. But see 
Wardell v. Town of Killingly, 97 Oonn. 423, 
117 A. 520, 522. Under a municipal charter, 
money or funds belonging to a city ; moneys 
which are owing or payable to the city in its 
corporate capacity, such as assessments, Ii; 
eense fees, or moneys derived from the sales 
of property, wharfage charges, and such like, 
City of Sacramento V. Simmons, 66 Oal. App. 
18, 225 P. 36, 39. Under a statute, all money 
which by law the sheriff in his capacity as 
such and as treasurer of the county and dis
trict is authorized to collect, receive, and dis
burse for public purposes. Bunch v. Short, 
78 W. Va. 764, 90 S. E. 810, 812. As used in 
the United States statutes, the money , of the 
federal government received from the public 
revenues, or intrusted to its fiscal officers, 
wherever it may be. See Branch v. U. S., 12 
Ot. 01. 281. 

As to money "Broker," "Oount," "Judg
ment," and "Scrivener," see those titles. 

M O N G ER. A dealer or seller. It is seldom 

MONOMAOHY 

son to ,whom it is directed, and who is called 
tbe "person monished." Thus, when money is 
decreed to ' be paid, a monition may be" ob
tained commanding its payment. In ecclesi
astical procedure, a monition is an order 
monishing or wa'rning the party complained 
against to do or not to do a certain act "under 
pain of the law and c ontempt thereof." A 
monition may also be appended to a sentence 
inflicting a punishment for a past offei1se ; 
in that case the monition forbids the repeti� 
tion of the offense. Sweet. 

-

I n  Admiralty Practice 

The summons to appear and answer, is� 
sued on filing the libel ; which is either a sim
ple monition in pers01Wm or an attachment 
and monition in rem. Ben.' Adm. 228, 239. 
It is sometimes termed "monition viis et 
modis," and has been supposed to be derived 
from the- old Roman practice of summoning a 
defendant. Manro v. Almeida, 10 Wheat. 490, 
6 L. Ed. 369. 

The monition, in American admiralty practice, . is, 
in effect, a summons, citation, or notice, though it;l 
form a command to the marshal to cite and, itd
monish the defend apt to appear and answer, and not 
a summons addressed to the party. 2 Conk. Adm. 
(2d Ed. ) 147. 

-iGeneraJ 

I n  Gene-ral 

Mon ttion . In civil law and 
admiralty practice. A monition or summons 
to all parties in interest to appear and show 
cause against the decree prayed for. 

M O N I TO RY LETTERS. Oommunicatjons of 
warning and admonition sent from an ec
clesiastical judge, upon information of scan
dal and abuses within the cognizance of his 
court. 

MONOCRACY. A government by one person. 

MONOCRAT. A monarch who governs alone ; 
an absolute governor. 

MON OGAMY. The marriage of one wife only, 
or the state of such as are restrained to a sin
gle wife. Webster. 

A marriage contracted between one , man 
and one woman, in exclusion of all the rest 
of mankind. The term is used in opposition 
to "bigamy" and "polygamy." Wolff, Dr. de 
la Nat. § 857. 

or never used alone, or otherwise than after M O N O G RAM. A character or cipher com
the name of any commodity, to express a posed of one or more letters interwoven, being 
seller of such commodity. an abbreviation of a name. 

M O N I EHS, or M O N EYEERS. Ministers of MONOGRAPH.  A special treatise upon a par
the mint ; also bankers. Cowell. ticular subject of limited range ; a treatise or 

commentary upon a particular branch or di
M O N  I M ENT. A memorial, superscription, or vision of a general subject. 
record. 

M O N I T I ON.  
I n  Practice 

A monition is a formal order of the court 
commanding something to be done by the per-

BL.LA w DICT. (3D En. ) -76 

M O N OMACHY. A duel ; a single combat. 
It was anciently allowed by law for the 

trial or proof of crimes. It was even per
mitted in pecuniary causes, but it is now for
bidden both by the civil law and canon laws. 
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M O N OMAN I A. In medical jurisprudence. 
Derangement of a single faculty of the mind, 
or wlth regard to a particular subject, the 
other faculties being in regular exercise. See 
Insanity. 

Monopolia dicitur, cum u n us solus aJiquod genus 
mercaturre u n iversum e m it, p'reti u m  ad suum 
libitu m  stat uens. 11  Coke, 86. It  is  said to  be 
a monopoly when one person alone buys up 
the whole of one kind of commodity, fixing a 
price at his own pleasur-e. 

M O N O PO L I UM.  The sole power, right, or 
privilege of sale ; monopoly ; a monopoly. 
Calvin. 

MONOPOLY. In commercial law. A privi
lege or peculiar advantage vested in one or 
more persons or companies, consisting in the 
exclusive right (or power) to carry on a par
ticular business or trade, manufacture a par
ticular article, or control the sale of the whole 
supply of a particular commodity. 

Defined in English law to be "a license or 
privilege allowed by the king for the sole 
buying and selling, making, working, or us
ing, of anything whatsoever ; whereby the 
subject in general is restrained from that lib
erty of manufacturing or trading which he 
had before." 4 Bl. Comm. 159 ; 4 Steph. 
Comm, 291. And see State v. Duluth Board 
of Trade, 107 Mi.nn. 506, 121 N. W. 395, 23 
L. R. A. (N. S.) 1260. 

A monopoly consists in the ownership or 
control of so large a part of the market-sup
ply or output of a given commodity as to 
stifle competition, restriet the freedom of 
commerce, and give the monopolist control 
over prices. See State v. Eastern Coal Co., 
29 R. I. 234, 70 A. 1, 132 Am. St. Rep� 817 ; 
Over v. Byram Foundry Co., 37 Ind. App. 
452, 77 N. E. 302, 117 Am. St. Rep. 327 ; 
State v. Haworth, 122 Ind. 462, 23 N. E. 946, 
7 L. R. A. 240 ; Davenport v. Kleinschmidt, 
6 Mont. 502, 13 Pac. 249 ; ·  Ex parte Levy, 43 
Ark. 42, 51 Am. Rep. 550 ; Case of Monopo
lies, 11 Coke, 84 ; Laredo v. International 
Bridge, etc., Co., 66 F. 246, 14 C. O. A. 1 ; 
International Tooth Crown Co. v. Hanks 
Dental Ass'n (C. C.) 111 F. 916 ; Queen Ins. 
Co. v. State, 86 Tex. 250, 24 S. W. 397, 22 L. 
R. A. 483 ; Herriman v. Men7Jies, 115 Cal. 
16, 46 P. 730, 35 L. R. A� 318, 56 Am. St. Rep. 
81. 

M O N ST ER. A prodigious birth ; a human 
birth or offspring not having the shape of 
mankind, which cannot be heir to any land, 
albeit it be brought forth in marriage. Bract. 
fol. 5 ;  Co. Litt. 7, 8 ;  2 Bl. Comm. 246. 

MONSTRANS D E  D R'O I T. L. Fr. In Eng.
Ush law. A showing or manifestation of 
right ; one of the common law methods of 
obtainin� possession or restitution from the 
crown, of either 1'001 or personal . property. 
It is the proper proceeding when the right of 
the party, as well as ·the right of . the crown, 
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appears upon record, and consists in putting 
in a claim of right grounded on facts already 
acknowledged and established, and praying 
the judgment of the court whether upon these 
facts the king or the subject has the right. 
3 Bl. Comm. 256 ; 4 Coke, 54b. 

MONST RANS DE FAI TS. L. Fr. In old 
English practice. A showing o

,
f deeds ; a 

species of profert. Cowell. 

M O NSTRAVERU NT, W R I T  O F. In English 
l'aw. A writ which lies for the tenants of 
ancient demesne who hold by free charter, 
and not for those tenants who hold by copy 
of court roll, or by the rod, according to the 
custom of the manor. Fitzh. Nat. Brev. 14. 

MONST R U M .  A box in which relics are 
kept ; also a muster of soldiers. Cowell. 

MONTES. In Spanish law. Fore�ts or 
woods. White, New Recop. b. 2, tit. 1, c. 6, 
§ 1. 

MONTES P I ETAT I S. Public pawnbroking 
establishments ; institutions established by 
government, in some European countries, for 
lending small sums of money on pledges of 
personal property. In France they are called 
"monts de piCte." 

MONTH. One of the divisions of a year. The 
space of time denoted by this term varies ac
cording as one or another of the following 
varieties of months is intended: 

Astronomical, containing one-twelfth of the 
time occupied · by the sun in passing through 
the entire zodiac. 

Oalender, civil, or solar, whi-ch is one of 
the months in the Gregorian calendar,-Jan
nary, February, March, etc.,-which are of 
unequal length. 

Lunar, being the period of one revolution 
of the moon, or twenty-eight days. 

The word "month," when used in a statute 
or contract without qualification, meant at 
common law a lunar month of 28 days. State 
v. White, 73 Fla. 426, 74 So. 486, 487. 

The matter is generally regulated by stat
ute now. In re McNamara's Estate, 181 Cal. 
82, 183 P. 552, 556, 7 A. L. R. 313 ; Salios v. 
Swift, 25 Ga. App. 96, 102 S. E. 869, 870 ; 
Cochran v. CommonweaJth, 122 Va. 801, 94 S. 
E. 329, 332 ; Barrack v. Oommonwealth, 142 
Va. 596, 128 S. E. 638, 639 ; Bohles v. Pru
dential Ins. Co. of America, 84 N. J. Law, 315, 
86 A. 438, 439 ; In re Standard Cafeteria Co., 
68 Or. 550, 137 P. 774, 776 ; Barbee v. Young, 
79 Cal. App. 119, 249 P. 15, 16. 

MON U MENT. 1 .  Anything b� which the 
memory of a person, thing, idea, art, science 
or event is preserved or perpetuated. A tomb 
where a dead body has been deposited. Mead 
v. Case, 33 Barb. (N. Y.) 202 ; In re Ogden, 
25 R. I. 373, 55 A. 933 ; ' Rhode Island Hospital 
Trust Co. v. Benedict, 41 R. I. 143, 103 A. 146, 
147:. 

·BL.LAW DICT • .(3D ED.) 



1208 

2. In real-property law and surveying, mon
uments are visible marks or indications left 
on natural or other objects indicating the 
lines and boundaries of a survey. In this 
sense the term includes not only posts, pil
lars, stone markers, cairns, and the like, but 
also fixed natural objects, blazed trees, and 
even a watercourse. See Grier v. Pennsyl
vania Coal Co., 128: Pa. 79, 18 · A. 480 ; Cox 
v. Freedley, 33 Pa. 124, 75 Am. Dec. 584 ; 
Rem. Compo Stat. § 8622 ; Ninemire v. Nel
son, 140 Wash. 511, 249 P. 990, 991 ; Cor
nelious v. State, 22 Ala. App. 150, 113 So. 
475, 476 ; Perich v. Maurer, 29 Cal. App. 
293, 155 P. 471, 472 ; Burnham v. Hoyt, 216 
Mass. 278, 104 N. E. 62, 63. 

M on u menta q u're nos recorda vooam us su'nt 
veritatis et vetustatis vestig ia. Co. Litt. 118. 
Monuments, which we call "records," are 
the vestiges of truth and antiquity. 

MONY A. In Norman law. Moneyage. A 
tax or tribute of one shilling on every hearth, 
payable to the duke every three years, in con
sideration that he should not alter the coin. 
Hale, Com. Law, 148, and note. 

M O O I<TAR. In Hindu law. An agent or at
torney. 

M O O I(TARNAMA. In Hindu law. A written 
authority constituting an agent ; a power of 
attorney. 

MOONSH I N E. Although ail adjective used 
to qualify whisky, "moonshine" is often used 
in common speech as a noun. In either case 
it means a distilled, alcoholic liquor, illegally 
produced, or smuggled into community. 
Whether it was made of rye, corn or other 
material is immaterial. State v. Sedlacek, 
74 Mont. 201, 239 P. 1002, 1005 ; Chaney V. 
State, 21 Ala. App. 625, 111 So. 188 ; State 
V. Edwards, 1006 Or. 58, 210 P. 1079, 1081 ; 
State V. Morris (Mo. Sup.) 279 S. W. 141, 144 ; 
Weinstein V. U. S. (C. C. A.) 11 F.(2d) 505, 
508, 509 ; State V. Charette, 242 P. 343, 75 
Mont. 78 ; State V. Wright, 312 Mo. 626, 280 
S. W. 703, 706 ; State V. B ogdon, 140 Wash. 
68, 248 P. 66 ; Kenny V. Commonwealth, 211 
Ky. 349, 277 S. W. 480, 481 ; Kannenberg V. 
State, 193 Wis. 476, 214 N. W. 365, 366 ; State 
V. Martin (Mo. Sup.) 292 S. W. 39, 41 ; Jakula 
V. Starkey, 161 Minn. 58, 200 N. W. 811, 812. 

MOOR. An officer in the Isle of Man, who 
summons the courts for the several shead
ings. The office is similar to the English 
bailiff of a hundred. 

. 

MOORAGE. A sum due by law or usage for 
mooring or fastening of ships to trees or posts 
at the shore, or to a wharf. Wharf Case, 3 
Bland (Md.) 373. 

MOO R I NG.  In maritime law. Anchoring or 
making fast to the shore or dock ; the se
curing or confining a vessel in a particular 
station, as by cables and anchors or by a 

MORA MUS·SA 

line or chain run to the wharf. .-\ vessel is 
" moored in safety," within the meaning of a 
policy of marine insurance, wh�n she is tnus 
moored to a wharf or dock, free from any 
immediate danger from any of the perils in
sured against. See 1 Phil. Ins. 968 ; Walsh 
V. New York Floating Dry Dock Co., 8 Daly 
(N. Y.) 387 ; Flandreau V. Elsworth, 9 Misc. 
840, 29 N. Y. S. 694 ; Bramhall V. Sun Mut. 
Ins. Co., 104 Mass. 516, 6 Am. Rep. 261. 

MOOT, n. 
I n  Engl ish Law 

Moots are exercises in pleading, and in 
arguing doubtful cases and questions, by the 
students of an inn of CO\l.rt before the benches 
of the inn. Sweet. 

I n  Siaxon Law 

A meeting or �ssemblage of people, par
ticularly for governmental or judicial pur
poses. The more usual forms of the word 
were "mote" and "gemot." See those titles. 

I n  General 

-Moot h il l .  Hill of meeting, (gemot,) on 
which the Britons used to hold their courts, 
the judge sitting on the eminence ; the par
ties, etc., on an elevated platform below. 
Ene. Lond. 

MOOT, adj. A subject for argument ; un
settled ; undecided. A moot point is one not 
settled by judicial decisions. A moot case 
is one which seeks to determine an abstract 
question which does not arise upon existing 
facts or rights. Adams V. Union R. Co., 2] 
R. I. 134, 42 A. 515, 44 L. R. A. 273. 

I n  General 
-Moot court. A court held for the �rguing 
of moot cases or questions. 

-Mo'ot h al l .  The place where moot cases were 
argued. Also a council-chamber, hall of judg
ment, or town-hall. 

-Moot man. One of those who used to argue 
the reader's cases in the inns of court. 

MOOTA CAN UM. In old English law. A 
pack of dogs. Cowell. 

MOOT I NG. The exercise of arguing ques
tions of law or equity, raised for the purpose. 
See Moot. 

M O RA. Lat. In the civil law. Delay ; de
fault ; neglect ; culpable delay or default. 
Calvin. 

M O RA. Sax. A moor ; barren or unprofita
ble ground ; marsh ; a heath ; a watery bog 
or moor. Co. Litt. 5 ;  Fleta, 1, 2, C. 71. 

M O RA M USSA. A watery or boggy moor ; a 
morass. 

Mora reprobatur in le.ge. Delay is reprobated 
in law. Jenk. Cent. p. 51, case 97. 
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M O RAL. I .  Pertaining or relating to the con
science or moral sense or to the general prin
ciples of right conduct. 

2. Cognizable or enforceable only by the 
conscience or by the principles of right con
duct, as distinguished from positive law. 

3. Depending upon or resulting from prob
ability ; raising a belief or conviction in the 
mind independent of strict or logical proof: 

4. Involving or affecting the moral sense ; 
as in the phrase "moral insanity." 

MORAL ACT I ON S. Those only in which men 
have knowledge to guide them, and a will to 
choose for themselves. Ruth. Inst. lib. 1, c. i. 

M O RA L  CERTAI NTY. In the law of crim
inal evidence. That degree of assurance 
which induces a man of sound mind to act, 
without doubt, upon the conclusions to which 
it leads. Wills, eirc. Ev. 7. A certainty that 
convinces and directs the understanding and 
satisfie� the reason and judgment of those 
who are bound to act conscientiously upon it. 
State v. Orr, 64 Mo. 339 ; BrfJ-dley v. State, 31 
Ind. 492 ; Ross v. Montana Union Ry. Co. 
(C. C.) 45 F. 425 ; Pharr v. State, 10 Tex. App. 
485 ; Territory v. McAndrews, 3 Mont. 158. 
A high degree of impression of the truth of 
a fact, falling short of absolute certainty, but 
sufficient to justify a verdict of guilty, even 
in a capital case. See Burrill. Circ. Ev. 198-
200. Beyond a reasonable doubt. State v. 
Norman, 103 Ohio St. 541, 134 N. E. 474, 475 ; 
State v. Cassill, 71 Mont. 274, 229 P. 716, 719 ; 
Odeneal v. State, 128 Tenn. 60, 157 So W. 419 ; 
Austin v. State, 6 Ga. App. 211 (1), 64 S. E. 
670 ; Thomas v. State, 19 Ga. �<\.pp. 105 (4--a), 
91 S. E. 247 ; Bivins v� State, 29 Ga. App. 49, 
113 S. E. 57 ; Murray v. State, 29 Ga. App. 
207, 114 S. E. 907 ; State v. Koski, 100 W. Va. 
98, 130 S. E. 100, 101 ; State v. Charlie Mun, 
76 Mont. 278, 246 P. 257, 258. The phrase 
"moral certainty" has been introduced into 
our jurisprudence from the publicists and 
metaphysicians, and signifies only a very high' 
degree of probability. It was observed by 
Puffendorf that, "when we declare such a 
thing to be morally certain, because it has 
been confirmed by credible witnesses, this 
moral certitude is nothing else but a strong 
presumption grounded on probable reasons, 
and which very seldom fails and deceives us." 
"Probable e,vidence," says Bishop Butler, in 
the opening sentence of his Analogy, '.'is es
sentially distinguished from demonstrative 
by this : that it admits of degrees, and of all 
variety of them, from the highest moral cer
tainty to the very lowest presumption." Com. 
v. Costley, 118 Mass. 23. 

MORAL EV I DENCE. See Evidence. 

MORAL FRA U D. This phrase is one of the 
less usual designations of "actual" or "posi-.. 
tive" fraud or "fraud in fact," as distinguish
ed from "constructive" fraud or "fraud in 

, law." It means fraud Which involves actual 
guilt, a wrongful purpose, or �oral obliquitY� 
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M O RAL HAZARD. See Hazard: 
M O RAL I NSAN I TY. See Insanity. 

M O RAL LAW. The law of conscience ; the 
aggregate of those rules and principles of 
ethics which relate 10 right and wrong COll
duct and prescribe the standards to which 
the actions of men should conform in their 
dealings With each other. See Moore Y. 
Strickling, 46 W. Va. 515, 33 S. E. 274, 50 L. 
R. A. 279. 

MORAL O B LI GAT I O N. See Obligation. 

MORANDIE SOLUT I O N I S  CAUSA. Lat. 
F'or the purpose of delaying or postponing 
payment or performance. 

MO RATO R I UM. '  A term designating a sus
pension of all, or of certain, legal remedies 
against debtors, sometimes authorized by law 
during times of financial distress. 

M O RATU R  I N  LEGE. Lat. He delays in 
law. The phrase describes the action of one 
who demurs, because the party does not pro
ceed in pl<�ading, but rests or abides upon the 
judgment of the court on a certain point, as 
to the legal sufficiency of his opponent's plead
ing. The court deliberate and determine 
thereupon. 

MORAVI ANS. Otherwise called "Herrnhut
tel's" or "United Brethren." A sect of Chris
tians whose social polity is particular and 
conspicuous. It ' sprung up in Mora via and 
Bohemia, on the opening of that reformation 
which stripped the chair of St. Peter of so 
many votaries; and gave birth to so many 
denominations of Christians. They give evi
dence on their solemn affirmation. 2 Steph. 
Comm. 338n-. 

MORBUS SON T I CUS. Lat. In the civil law. 
A sickness which rendered a man incapable 
of a ttendil1g to business. 

MORE COLO N I CO. Lat. In old pleading. 
In husband-like manner. Townsh. PI. 198. 

MORE OR LESS. Approximately ; about ; 
without substantial variation. Nickel v. 
Zeitz, 154 N. E. 769, 770, 258 Mass. 282 ; Mos
by v. Smith, 194 Mo. App. 20, 186 S. 'W. 49, 58 ; 
Mahft v. Mann, 203 Iowa, 880, 210 N. W. 566, 
567 ; Holland v. Rock, 50 Nev. 340, 259 P. 415 ; 
Hill v. Johnson, 214 Ala. 194, 106 So. 814, 816 ; 
United States v. Republic Bag & Paper Co. 
(C. C. A.) 250 F. 79, 80 ; Weinman v. Fellman, 
162 N. Y; S. 131, 132 ; Wetzler v. Patterson, 
73 Cal. App. 527, 238 P. 1077, 1080 ; Russo v. 
Corideo, 102 Conn. 663, 129 A. 849, 853 ; Bar
ton v. Jones, 206 Ky. 238, 267 S. W. 214, 215 ; 
Kite v. Pittman, (Mo. App.) 278 .s. W. 830, 
831 ; Arrowsmith. v. Nelson, 73 Wash. 658. 
132 P. 743, 746 ; Andrews v. Sercombe, 82 Or. 
616, 162 P. 836, 837 ; Smart v. Huckins, 82 
N. H. 342, 134 . A. 520, 522 ; Frey v. Etzel, 
160 Wis. 311, 151 N. W. 807, 808� Ann. Cas. 
1917D, 153 ; Scott v. Dunckel Box & Lumber 
00;t 106 Ark. S3, 152 S.,  W. 1025, 1027. 



1205 

MO REOVER. In addition thereto, also, fur
thermore, likewise, beyond this, bes.1des thls. 
Pagano v. Cerri, 93 Ohio St. 345, 112 N. E. 
1037, 1040, L. R. A. 1917A, 486 ; Aldersley v. 
McCloud, 35 Gal. App .. 17, 168 P. 1153, 1155. 

M ORGANAT I C-MARRIAGE. See Marriage. 

M ORGA N G I NA, 01" M ORGAN·G I VA. A gift on 
the morning after the wedding ; dowry ; the 
husband's gift to his wife on the day after the 
wedding. Du Cange ; Cowell. 

MORTGAGE 

sheriff ' to summon a jury or assize, who 
should view the land in question and recog
nize whether such ancestor were seised there
of on the day of his death, and whether the 
demandant were the next heir. 

MORTAL. Destructive to life, causing or oc-, 
casioning death ; terminating life ; exposing 
to or deserving death ; deadly, as mortal 
wound, mortal sin ; of or pertaining to time 
of death. State v. Baker, 122 Kan. 5·52, 253 
P. 221, 223. 

M O RGEN.. Anglo-Dutch. In old New York MORTALITY. This word, in its ordinary 
law. A measure of land, equal to about two . sense, never means violent death, but death 
acres. 

M ORG U E.. A place where the bodies of per
sons found dead are kept for a limited time 
and exposed to view, to the end that their 
friends may identify them. 

M O RM O N I SM.  A social and religious sys
tem prevailing in the territory of Utah, a 
distinctive feature of whieh is the practice of 
polygamy. These plural marriages are not 
recognized by law, but are indictable offenses 
under the statutes of the United States and 
of Utah. 

arising from natural causes. Lawrence v. 
Aberdein, 5 Barn. & Ald. 110. 

M OHTGAGE. An estate created by a con
veyance absolute in its form, but intended 
to secure the performance . of some act, su�h 
as the payment of money, and the like, by the 
grantor or some other person, and to become 
void if the act is performed agreeably' to the 
terms prescribed at the time of making such 
conveyan�e. 1 Washb. Real Prop. *475. 

A conditional conveyance of land, design· 
ed as a security for the payment of money, the 
fulfillment of some contrad, or the perform
ance of some act, and to be void upon such 
payment, fulfillment, or performance. 'Mit
chell v. Burnham, 44 Me. 299. 

M O R Q.N'. One whose intellectual development 
proceeds normally up to about the 8th year of 
age, then is arrested, and never exceeds that 
of a normal child of about 12 years. People 
v. Joyce, 233 N. Y. 61, 134 N. E. 836, 840. 

A debt by specialty, secured by a pledge of 
lands, of which the legal ownership is vested 
in the creditor, but of which, in equity, the 

M ORPH I NO MAN IA, 01" M OHPH I NIS,M. The debtor and those claiming under him remain 
opium habit. An excessive desire for morphia. the actual owners, until debarred by judicial 

senten�e or their own laches. Coote. Mortg. 1. 
The foregoing definitions are applicable to 

Mors dicitur  ulti m u m  suppl ici u m .  Death is call- the common-law con�eption of a mortgage. 

ed the "last punishment," the "extremity of But in many states in modern times, it is 

punishment." 3 Inst. 212. regarded as a mere lien, and not as creating 
a title or estate. It is a pledge or security 

M ors omn ia solvit. Dea1th dissolves all things. of particular property for the payment of a 
Jenk. Cent. p. 160, case 2. Applied to the debt or the performance of some other obli
case of the death of a party to an action. gation, whatever form the transaction , may 

M O RS. Lat. Death. 

take, but is not now regarded as a convey
M ORSELLUM, or M O RSELLUS" TERR�. In ance in effect, though it may be cast in the 
old English law. A small parcel or bit of land. form of a conveyance. See Muth v. Goddard, 
M OHT C I V I LE. In French law. Civil death, 
as upon conviction for felony. It was nomi
nally abolished by a law of the 31st of May, 
1854, but sometning very similar to it, in ef
fect at least, still remains. Thus, the prop
erty of the condemned, possessed by him at 
the date of his conviction, goes and belongs 
to his successors., (heritiers,) as in case of an 
intestacy ; and his future acquired property 
goes to the state by right of its prerogative, 
(par droit de deshcrence,) but the state may, 
as a matter of grace, make it over in whole 
or in part to the widow and children. Brown. 

M O RT D'ANCES,TOR.. An ancient and now 
almost obsolete remedy in the English law. 
An assize of mort d'ancestor was a writ which 
lay for a person whose ancestor died seised 
of lands in fee-simple, and after his death a 
stranger abated ; and. this writ directed the 

28 Mont. 237, 12 P. 621, 98 Am. St. Rep. 553 ; 
Johnson v. Robinson, 68 Tex. 399, 4 S. VV. 625 ; 
In re McConnell's Estate, 74 Cal. 217, 15 P. 
746 ; Killebrew v. Hines, 104 N. C. 182, 10 
S. E. 159, 17 Am. St. Rep. 672 ; Bryan v. Boyd, 
100 S. C. 397, 84 S. E. 992, 993 ; Williams v. 
Purcell, 45 Okl. 489, 145 P. 1151, 1154 ; Union 
'Machinery & Supply Co. v. Darnell, 89 Wash. 
226, 154 P. 183, 186 ; West v. Middlesex Bank
ing CQ., 33 S. D. 465, 146 N. W. 59S, 603 ; 
Shirey v. All Night and Day Bank, 166 Cal. 50', 
134 P. 1001, 1003 ; Holmberg v. Hardee, 90 
Fla. 787, 108 So. 211, 221 ; Bell v. Koontz, 172 
Ark. 870, 290 S. W. 597, 598 ; Lane v. Smart, 
21 Ga. App. 292, 94 S. E. 325, 326 ; Parks v. 
Watson, 51 Okl. 19, 151 P. 447, 478 ; Watkins 
v. Wallace, 206 Ky. 264, 267 S. 'V. 183, 185 ; 
Cramer v. Remmel, 132 Ark. 158, 200' S. W. 
811, 812 ; Angus v. Holbrooke, 87, Or. 543, 170 
P. 1179, 1180 ; Southwick v. Bigelow, 237 
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Mass. 299, 129 N. E. 452, 453 ; Gibson v. 
Hopkins; 80 W. Va. 756, 93 S. E. 826, 827. 
To the same purport are also the following 
statutory definitions : 

Mortgage is a right granted to the creditor 
. over the property of the debtor for the secu

rity of his debt, and gives him the pO'vYer of 
having the property seized and sold in de
fault of payment. Civ. Code La. art. 3278. 

Mortgage is a contract by which specific 
property is hypothecated for the performance 
of an act, without the necessity of a change 
of possession. Ci v. Code Cal. § 2920. 

Chattel Mortgag,e 

A mortgage of goods, chattels, or personal 
property. See Chattel Mortgage. 

Conventional Mortgage 

The conventional mortgage is a contract 
by which a person binds the whole of his 
property, or a portion of it only, in favor of 
another, to secure the execution of some en
gagement, but without divesting himself of 
possession. Civ. Code La. art. 3290 ; Suc
cession of Benjamin, 39 La. Ann. 612, 2 So. 
187. It is distinguished from the "legal" 
mortgage, which is a privilege which the 
law alone in certain cases gives to a creditor 
over the property of his debtor, without stipn-· 
lation of the parties. This last is very much 
fike a general lien at common law, created by 
the law rather than by the act of the parties, 
such as a judgment lien. 

Equ i table Mortgage 

A specific lien upon real property to se
cure the payment of money or the perform
ance of some other obligation, which a court 
of equity will recognize and enforce, in ac
cordance with the clearly ascertained intent 
of the parties to that effect, but which lacks 
the essential features of a legal mortgage, ei
ther because it grows out of the transactions 
of the parties without any deed or express 
contract to give a lien, .  or because the instru
ment used for that purpose is wanting in 
some of the characteristics of a common-law 
mortgage, or, -being absolute in form, is ac
companied by a collateral reservation of a 
right to redeem, or because an explicit agree
ment to give a mortgage has not been carried 
into effect. See 4 Kent. Comm. 150 ; 2 Story, 
Eq. JUl'. § 1018 ; Ketchum v. St. Louis, 101 
U. S. 306, 25 L. Ed. 999 ; Payne v. Wilson, 74 
N. Y. 348 ; Gessner v. Palmateer, 89 Cal. 89, 
26 P. 789, 13 L. R. A. 187 ; Cummings v. Jack
son, 55 N. J. Eq. 805, 38 A. 763 ; Hall v. Rail
road Co., 58 :Ala. 23 ; Bradley v. Merrill, 88 
Me. 319, 34 A. 160 ; Carter v. Holman, 60 Mo. 
504. In English law, the following mortgages 
are equitable: (1J Where . the subject of a 
mortgage is trust property, which security is 
effected either by a formal deed or a written 
memorandum, notice being given to the trus
tees in order to preserve the priority. (2) 
Where it is an equity of redemption, Which is 
merely a l�ight to bring' an action in the chau-
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cery division to redeem the estate. (3) Where 
there is a written agreement only to make a 
mortgage, which creates an equitable lien on 
the land. (4) Where a debtor deposits the 
title-deeds of his estate with his creditor or 
some person on his behalf, without even a 
verbal communication. The deposit itself is 
deemed evidence of an executed agreement 
or contract for a mortgage for such estate. 
Wharton. 

First Mortgage 

The first (in time or right) of a series of 
two or more mortgages covering the same 

. property and successively attaching as liens 
upon it ; also, in a more particular sense, a 
mortgage which is a first lien on the proper
ty, not only as against other mortgages, but 
as against any other charges or incumbran<;es. 
Green's Appeal, 97 Pa. 347. 

First Mortgage Bonds 

Bonds the payment of which is secured by 
a first mortgage on property. Bank of Atchi
son County v. Byers, 139 Mo. 627, 41 S. W. 
325 ; Minnesota & P. R. Co. v. Sibley, 2 Minn. 
18 (Gil. 1) ; Com. v. Williamstown, 156 Mass. 
70, 30 N. E. 472. 

Second Mortgage 

One which takes rank immediately after 
a first mortgage on the same property, with
out any intervening liens, and is next entitled 
to satisfaction out of the proceeds of the 
property. Green's Appeal, 97 Pa. 347. Prop
erly speaking, however, the term designates 
the second of a series of mortgages, not neces
sarily the second lien. For instance, the lien 
of a judgment might intervene between the 
first and second mortgages ; in which case, 
the second mortgage would be the third lien. 

G'enaral Mortgage 

Mortgages are sometimes classified as gen
eral and special, a mortgage of the former 
class being one which binds all property, pres
ent and future, of the debtor (sometimes called 
a " blanket" mortgage) ; while a special mort
gage is limited to certain particular and speci
fied property. Barnard v. Erwin, 2 Rob. (La.) 
415. ' 

J udicial Mortgage 
In the law of Louisiana. The lien result

ing from judgments, whether rendered on 
contested cases or by default, whether final 
or provisional, in favor of the person obtain
ing them. Civ. Code La. art. 3321. 

Legal Mortgage 
A term used in Louisiana. The law alone 

in certain cases gives to the creditor a mort
gage on the property of his debtor, without 
it being requisite that the parties should stipu
late it. This is called "legal mortgage.'; Civ. 
Code La. art. 3311. 

Mo-rtgage of Goods 
A conveyance of goods in gage or mortgage 

by which the whole legal title passes condi-
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tionally to the mortgagee ; and; it the goods 
are not redeemed at the time stipulated, the 
title ·becomes absolute in law, although equity 
will interfere to compel a redemption. It is 
distingui�hed from a " pledge" by the circum
stance that possessi-on by the mortgagee is 
not or may not be essential to create or to 
support the title. Story, Bailm. § 287. See 
Chattel Mortgage. 

Purch'ase-Money Mortgage 

A mortgage given, concurrently! with a 
conveyance of land, by the vendee to the 
vendor, on the same land, to secure the unpaid 
balance of the purchase price. See Baker v. 
Clepper, 26 Tex. (129, 84 Am. Dec. 591 ; Keefe 
v. Cropper, 196 Iowa, 1179, 194 N. W. 305, 306 ; 
Ely Sav. Bank v. Graham, 201 Iowa, 840, 208 
N. W. 312, 314 ; Ladd & Tilton Bank v. Mitch
ell, 93 Or. 668, 184 P. 282, 284, 6 A. L. R. 1420 ; 
Lapoint v. Sage, 90 Vt. 560, 99 A. 233, 235. 

Tacit Mortgage 

In Louisiana. The same as a "legal" mort
gage. See 8upra. 

Welsh Mortgage 

In English law. A species of security which 
partakes of the nature of a mortgage, as 
there is a debt due, and an estate is given as 
security for the repayment, but differs from 
it in the circumstances that the rents and 
profits are to be received without account till 
the principal money is paid off, and there is 
no remedy to enforce payment, while the mort
gagor has a perpetual power of redemption. 
It is now rarely used. 1 Pow. Mortg. 373a. 
See O'Neill v. Gray, 39 Hun (N. Y.) 566 ; Bent
ley v. Phelps, 3 Fed. Cas. 250. 

M O RTGAGEE.. He that takes or receives a 
mortgage. 

M O RTGAGEE I N  POSSESS I O N. A mortga
gee of real property who is in possession of 
it with the agreement or assent of the mort
gagor, express or implied, and in recognition 
of his mortgage and because of it, and under 
such circumstances as to make the satisfac
tion of his lien an equitable prerequisite to 
his being dispossessed. See Rogers v. Benton, 
39 Minn. 39, 38 N. W. 765, 12 Am. St. Rep. 
613 ; Kelso v. Norton, 65 Kan. 778, 70 P. 800, 
93 Am. St. Rep. 308 ; Stouffer v. Harlan, 68 
Kan. 135, 74 P. 610, 64 L. R. A. 320, 104 Am. 
St. Rep. 306 ; Freeman v. Campbell, 109 Cal. 
360, 42 P. 35. 

Lands are said to be mortified for a charitable 
purpose. 

M O RT I S  CAUSA. Lat. By reason of death ; 
in contemplation of death. Thus used in the 
phrase "Donatio mortis cau8a," (q .• 'V.)., 
Mortis momentu m est u lti m u m  vitre momentu m .  
The last moment o f  life i s  the moment of 
death. Terrill v. Public Adm'r, 4. Bradf. Sur. 
(N. Y.) 245, 250. 

M O RTMA I N,. A term applied to denote the 
alienation of lands or tenements to any cor
poration, sole or aggregate, ecclesiastical or 
temporal. These purchases having been chief
ly made by religious houses, in consequence 
of which lands became perpetually inberent 
in one dead hand, this has occasioned· the 
general appellation of "mortmain" to be ap
plied to such alienations. 2 ·  Bl. Comm. 268 ; 
Co. Litt. 2b ; Perin v. Carey, 24 How. 495, 
16 L. Ed. 701. 

M ORTMA I N  ACTS. These acts had for their 
object to prevent lands getting into the pos
session or control of religious corporations, 
or, as the name indicates, in mortua manu. 
After numerous prior act� dating from the 
reign of Edward I., it was enacted by the stat
ute 9 Geo. II. c. 3'6, (called the "Mortmain Act" 
par excellmwe,) that no lands should be giv
en t-o charities unless certain requisites should 
be observed. Brown. Yates v. Yates, 9 Barb. 
(N. Y.) 324. 

M O RTON T O E. "Morton toe" is neuralgia of 
the fourth toe. State v. Armstrong, 38 Idaho, 
493, 225 P. 491, 493, 33 A. L. R. 835. 

M ORTUARY. In ecclesiastical law. A burial
place. A kind of ecclesiastical heriot, being 
a customary gift of the second best living 
animal belonging to the deceased, claimed by 
and due to the minister in many parishes, on 
the death of his parishioners, whether buried 
in the church-yard or not. 2 Bl. Comm. 425. 
Ayrton v. AJbbott, 14 Q. B. 19. 

It has been sometimes used in a civil as 
well as in an ecclesiastical sense, and ap
plied to a payment to the lord of the fee. 
Paroch. Antiq. 470. 

M ORTUARY TABLES. Tables for estimating 
the probable duration of the life of a party 
at a given age. Gallagher v, Market St. Ry. 
Co., 67 Cal. 16, 6 P. 871, 51 Am. Rep. 680. 

M O RTUU M  VAD I UM .  A dead pledge ; a 
mortgage (q. 'V.) ; a pledge where the profits 

M O RT GAGOR. He that gives a mortgage. or rents of the thing pledged are not applied 

M ORTH. Sax. Murder, answering exactly to the payment of the debt. 

to the French "assassinat" or "mu·ertre de M O R.TU US. Lat. Dead. So in sheriff's re-
guet-apen8." turn, mortuus est, he is dead. 

M ORTH LAGA. A murderer. Cowell. 

M O'RTH LA G E. Murder. C-owell. 

M O RT I F I CAT I ON,; In Scotch law. A term 
nearly synonymous with "mortmain." Bell. 

M O RTUUS C I V I LITER. Civil death. This 
incident attended every attainder of treason 
or other felony, whereby in the language of 
Lord Coke the attainted pei's6n "is disabled 
to bring any action, for he is ext-ra lcgem 



MOR'rUUS C,IVILITElt 

mortuus" ; Co. Litt. 199. , He could be h,eard 
in court only for the direct purpQse of re
versing the attainder, and nQt in prQsecutiQn 
of a civil right ; '1 B. & A. 159. He could be 
grantQr or grantee ·after attainder, and the 
grant 'WQuld he gQod agail1st ,ali perSQns ex
cept the king ; Shepard, TQuch. 231. 

Mortuus exitus non  est exitus. A ·dead issue 
is no issue. CO. Litt. 29. A . child

'
oorn dead 

is not cQnsidered as issue. 
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, M OTEER. A custQmary service or paym�:nt 
at the mQte or cQurt of the IQrd, frQm which 
SQme were exempted by charter Qr privilege. 
CQwell. 

MOT H E R. A WQman whO' has borne a child ; 
a female parent ; cQrrelative to "sQn" 0'1' 
"daughter." The term may alsO' include a 
WQman whO' is pregnant. See HQward v. PeQ
pIe, 185 Ill. 552, 57 N. E. 441 ; Latshaw v. 
State, 156 Ind. 194, 59 N. E. 471. 

-Mortuus sin:e prole. Dead without issue. In MOT H E,R-I N,-LAW. The mQther of Qne's 
genealQgical tables often abbreviated to "rn. wife Qr Qf Qne's husband. 
8. p." 

Mos retinendus est flde·lissimre ve'�ustatis. 4 
CQke, 78. A custom of the truest antiquity 
is to' be retained. 

M OSLEM LAW. One of the twO' great sys
tems of custQmary law which the English 
fQund in India. It regulated the life and 
relatiQns Qf all Moslems, and parts Qf it, es
pecially its penal prQvisiQns, were applied to 
both Moslems and Hindus. Bryce, ExtensiQn 
Qf the Law. 

M OST FAVORED NAT I ON C;LA'uSoE. A 
clause fQund in most treaties prQviding that 
the dtizens 0'1' subjects Qf the CQntracting 
states may enjQY the privileges accorded by 
either party to thQse Qf the most favQred na
tiQns. It is said that the general design Qf 
such clauses is to' establish the principle Qf 
equality Qf international treatment. The test 
Qf whether this- principle is viQlated py the 
cQncessiQn of advantages to' a particular na
tiQn is, nQt the form in which slich CQnces
siQn is made, out the ,conditiQn Qn which it  
is  granted ; whether it is given fQr a price, 
or whether this price is in ,the nature of a 
substantial equivalent, and nQt Qf a mere 
evasion. The United States has always tak
en the stand that reciprocal CQmmercial CQn
cessiQns are given fQr a valuable CQnsidera
tiQn and are not within the scope of this 
clause. Bartram v. RobertsQn, 122 U. S. 116, 
7 S. Ct. '1115, 30 L. Ed. 1118 ; 'Whitney v. 
RQbertson, 124 U. S. 1oo, 8 S. Ct. 456, 31 L. Ed. 
386. Great Britain has taken the oPPosite 
PQsition. 

See Consular Treaty Rights and Comments 
Qn the "MQst FavQred Nation" Clause, by 
Ernest Ludwig ; 3 ArneI'. J ourn. Int. L. 57 ; 
HerQd, Most FavQred Nation Treatment ; 
MQore's Dig. Int. Law ; 3 ArneI'. Journ. Int. 
Law 395. 

MOSTRE.NCOS. In Spanish law. Strayed 

MOT I O N .  
I n  Practice 

An occasiQnal applicatiQn to' a court by the 
parties Qr their cQunsel, in Qrder to Qbtain 
SQme rule 0'1' order, which becQmes necessary 
either in the prQgress Qf a cause, Qr summa
rily and whQlly uncQnnected with plenary pro
ceedings. Citizens' St. R. CO'. v. Reed, 28 
Ind. App. 629, 63 N. E. 770 ; LQW v. Cp.eney, 
3 HQw. Prac. (N. Y.) 287 ; People v. Ah Sam, 
41 Cal. 645 ; In re Jetter, 78 N. Y. 601. 

A mQtiQn is a written applicatiQn fQr an 
Qrder addressed to' the court Qr to' a judge in 
vacatiQn by any party to' a suit Qr prQceeding, 
or by any Qne interested therein. Rev. CQde 
IQwa 1880, § 291i (CQde 1931, § 11229). 

In legal prQceedings, a " motiQn" is an ap
plicatiQn, either written Qr made viva VQce, 
by a party to' an ' actiQn Qr a suit fQr SQme 
kind Qf relief. State v. Warner yalley StQck 
CQ., 68 Or. 466, 137 P. 740, 747 ; O'Hanion v. 
Great NQrthern Hy. CQ., 7{} Mont. 128, 245 P. 
518, 520 ; Vande Veegaete v. Vande Veegaete, 
79 MQnt. 68, 255 P. 348, 349 ; Genardini v. 
Kline, 21 Ariz. 523, 190 P. 568, 570 ; Hammer 
v. Campbell AutQmatic Safety Gas Burner 
CO'. 74 Or. 126, 144 P. 396, 39S ; Hall Oil CO'. 
v. Barquin, 33 WYO'. 92, 237 P. 255, 258 ; Har
ris v. ChicagO' HQuse-'Wrecking CQ., 314 Ill. 
500, 145 N. E. 666, 669. 

I n Parl iamentary Law 

The formal mQde in which a member sub
mits a prQPQsed measure Qr resO'lve fQr the 
cQnsideratiQn and actiQn Qf the meeting. 

I n  General 

-Motion for decree. Under the chancery prac
tice, the most usual mQde Qf bringing on a suit 
fO'r hearing when the defendant has answered 
is,by mQtiQn fQr decree. TO' dO' this the plain
tiff serves on the , defendant a nQtice Qf his 
intentiQn to' mQve fQr a decree. Hunter, Suit 
Eq. 59 ; Daniell, Ch. Pl'. 722. 

gQods ; est rays. White, New RecQP. b. 2, tit. -Motion for judgment. In English practice. 
2, c. 6. A proceeding whereby a party to an ,action 

mQves fQr the judgment of the CQurt in his 
MOTE. Sax . .A. meeting ; an assembly. Used :fAvor. See Sup. Ct. Rules 1883, ord. 40. 

in composition, as burgmote, folkmote, etc. 
-Motion  I n  error. A motion in error stands on 

M OTE-BELL. The bell which was used by the same footing as a writ of errQr ; the only 
the Saxons to ·  summon people to the court. differenc(! is that, on a motion in error, ;no 
Cowell. �ervice is required _ to be made on the QPp0li!it� 
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party, because, being before the court when 
the motion is filed, he is bound to take notice 
of it at his peril. Treadway v. Coe, 21 Conn. 
283. 

-Motion to set aside judgment. This is a step 
taken by a party in an action who is dissatis
fied with the judgment directed to be ·ente:red 
at the trial of the action. 

-Special motion .  A motion addressed to the 
discretion of the court, and which must be 
heard and determined ; as distinguished from 
one which may be granted of course. Mer
chants' Bank v. Crysler, 67 F. 390, 14 C. C. A. 
444. 

MOTI VE. The inducement, cause, or reason 
,,,,hy a thing -is done. An act legal in itself, 
and which violates' no right, is not actionable 
on account of the motive which ' actuated it. 
Chatfield v. Wilson, 5 Am. Law Reg. (0. S.) 
528. 

"Motive" and "intent" are not identical, and an 
intent may exist where a motive is wanting. Mo
tive is the moving power which impels to action for 
a definite result ; intent is the purpose to use a par
ticular means to effect such result. In the popular 
mind intent and motive are often regarded as the 
same thing ; but in law there is a clear distinction 
between them. When a crime is clearly proved to 
have been committed by a person charged therewith, 
the question of motive may be of little or no im
portance, but criminal intent is always essential 
to the commission of a crime. People v. Molineux, 
168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 193 ; Warren 
v. Tenth Nat. Bank, 29 Fed. Cas. 287 ; Williams v. 
State, 113 Neb. 606, 204 N. W. 64, 66 ; State v. 
Santino (Mo. Sup.) 186 S. W. 976, 977 ; Harden v. 
State, 211 Ala. 656, 101 So. 442, 444 ; People v. Kuhn, 
232 M:ich. 310, 205 N. W. 188, 189 ; Jones v. State, 13 
Ala. Apn. 10, 68 So. 600, 6M. But motive is often an 
important subject of inquiry in criminal prosecu
tions, particularly where the case depends mainly 
or entirely on circumstantial evidence, the comb ina
t hn of motive and opportunity (for the commission 
of the particular crime by the person accused) be
ing generally considered essential links in a chain 
of such· evidence, while the absence of all motive on 
the part of the prisoner is an admissible and im
portant item of evidence in his favor. 

MOTO RCYCLE. A bicycle propelled by a 
gasoline engine located in the frame be
tween the wheels. Ellett v. E:lein (C. C. A.) 
252 F. 805, 806 ; Bonds v. State, 16 Ga. App. 
401, 85 S. E. 629, 630. 

A motorcycle is a "motor vehicle" within 
the meaning of registration laws. People v. 
Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. 
A. (N. S.) 41, 16 Ann. Cas. 607. 

M OTU PROPR I O. Lat. Of his own motion. 
The commencing words of a certain kind of 
p�pal . rescript. 

M O U N T I N GS. Used in the Tariff Act of 1913, 
in connection with optical instruments such 
as the microscope and polariscope, in the 
sense of accessories, adjuncts, or parts there-

MOVABLES 

of. U. S. v. International Forwarding Co., 
n Ct. Cust. App. 156, 159. 

MO U RN I NG.  The dress or apparel worn by 
mourners at a funeral and for a time after
war:ds . .  Also the expenses paid for such ap
parel: 

MOUTH OF R I VER. By statute in some 
states, the mouth of a river or creek, which 
empties into another river or creek, is de
fined as the point where the middle of the 
channel of eaC'h intersects the other. Pol. 
Code Cal. § 3908 ; Rev. St. Ariz. 1001, par. 
931 (Rev. Code 1928, § 742) . 

MOVAB LE. That which can be changed in 
place, as movable property ; or in time, as 
movable feasts or terms of court. See Wood 
v. George, 6 Dana (Ky.) 343 ; Strong v. White, 
19 Conn. 245 ; Goddard v. Winchell, 86 Iowa, 
71 , 52 N. W. 1124, 17 L. R. A. 788, 41 Am. St. 
Rep. 481. 

. 

MOVABLE ESTATE. A ·term equivalent to 
"personal - estate" or " personal property." 

Den v. Sayre, 3 N. J. Law, 187. 

MOVABLE FREE H O LD.  A. term applied by 
Lord Coke to real property which is capable 
of being increased or diminished by natural 
causes ; as where the owner of seashore ac
quires or loses land as the waters recede or 
approach. See Holman v. Hodges, 112 Iowa, 
714, 84 N. ,V. 950, 58 L. R. A. 673, 84 Am. St. 
Rep. 367. 

MOVABLES. Things movable ; movable or 
perscfnal chattels which may be annexed to 
or attendant on the person of the owner, and 
carried about with him from one part of 
the world to another. 2 Bl. Comm. 387. Jiov
ablcs consist-First, of inanimate things, as 
goods, plate, money, j ewels, implements of 
war, garments, and the like or vegetable pro
ductions, as the fruit or other parts of a plant 
when severed from the body of it or the whole ' 
plant itself when severed from the ground ; 
scconaly, of animals, which have in them
selves a principle and power of motion. 2 
Steph. Comm. 67. 

Movables are further distinguished into 
such as are in possession, or which are in the 
power of the owner, as a horse in actual use, 
a piece of furniture in a man's own house ; 
and such as are in the possession of another, 
and can only be recovered by action, which 
are therefore said to be in action, as a debt. 

But it has been held that movable property, in a 
legacy, strictly includes only such as is corporeal 
and tangible ; not, therefore, rights in action, as 
judgment or bond debts ; Strong v. White, 19 Conn. 
238, 245 ; 1 Wm. Jones 225 ; but see Penniman v: 

French, 17 Pick. (Mass.) 404, 28 Am. Dec. 309 ; and 
that, in a will, "movables" is used in its largest 
sense, but will not pass growing crops, nor building 
materials on ground ; Humble v. HUmble, 3 A. K. 
Marsh. (Ky.) 123 ; Jackson v. Vanderspreigle, 2 
Dall. 142, 1 L. Ed. 323. . 



MOVABLES 

I n The C ivil Law 

_ Movables (mobilia,) properly denoted inani
mate things ; animals being distinguished as 
moventia, things moving. Calvin. But these 
words mobilia and moventia are also 0 used 
synonymously, and in the general sense of 
"movables." I d. 

tn Scotch Law 

"Movables" are opposed to "heritage." So 
that every species of property, ap.d every 
right a man can hold, is by that law either 
heritable or movable. Bell. 

MOVE. To make an application to a court 
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M OV I NG P I CTURE SH OW. A place where 
motion pictures are exhibited for the purpose 
of public amusement and entertainment. 
State v. Morris, 28 Idaho, 599, 155 P. 296, 297, 
L. R. A. 1916D, 573. 

M RS. A term which, when used before the 
name of a woman, shows that she has at some 
time been married but which constitutes nei
ther actual notice nor constructive notice that, 
at the time she receives a conveyance, she is a 
married woman. Houston Oil Co. of Texas v. 
Griggs (Tex. Civ. App.) 181 S. W. 833, 836. 

M U C IANA CAUT I O. See Cautio. 

-M UEBLES. In Spanish law. Movables ; all 
sorts of personal property. White, New Re
cop. b. 1, tit .. 3, c. 1, § 2. 

for a rule or order, or to take action in any 
matter. To ask. Harris v. Chicago House
Wrecking Co., 314 Ill. 500, 145 N. E. 666, 669. 
The term comprehends all things necessary 
to be done by a litigant to obtain an order of M U FFLER. Any of various devices to dead
the court directing the relief sought. O'Han- en the noise of escaping gases or vapors, such 
ion v. Great Northern Ry. Co., 76 Mont. 128, as a tube filled with obstructions, through 
245 P. 518, 519. which the exhaust gases of an internal com-

o To propose 'a resolution, or recommend ac- bustion engine, as an automobile, are passed 
tion in a deliberate body. (called also a silencer), or an attachment usu-

To pass over ; to he transferred ; as when ally consisting of a series of perforated baf
the consideration of a contract is said to fles for a locomotive pop safety valve. Hines 
"move" from one party to the other. v. Foreman (Tex. Com. App.) 243 S. W. 479, 

To occasion ; to contribute to ; to tend or 484. 
lead to. The forewheel of a wagon was said M U I R B U RN. In Scotch law. The offense of "to move to the death of a man." Sayer, 249. setting fire to a muir or moor. 1 Br-own, Ch. 
MOVE OUT. To vacate ; to yield up posses- 78, 116. 
sion. Polich v. Severson, 68 Mont. 225, 216 
P. 785, 787. 

MOVENT. One who moves ; one who makes 
a motion before a court ; the applicant for a 
rule or order. . 

MOVEMENT. As used in the Hours of Serv
ice Law (Act Congo March 4, 1907, C. 2939, 34 
Stat. 1415 [45 USCA. §§ 61-64]), defining the 
term "employe" to mean a person actually 
engaged in or connected with the movement 
of any train, the word " movement" is not re
stricted to the actual revolution of the wheels 
of a train or locomotive engaged in interstate 
commerce, but may apply to a train tied up on 
a siding. Great Northern Ry. Co. v. United 
States (C. C. A.) 211 F. 309, 312. Similarly, 
within the meaning of police regulations au
thorizing civic authorities to regulate the 
movement of vehicles, the term may compre
hend the control and management of vehicles, 
including the power to require that the motor 
be closed down when a motor vehicle is "left 
on the street. White v. District of Columbia, 
4 F.(2d) 163, 164, 55 App. D. C. 197. 

M OV I NG FOR AN ARG U M E NT. Making a 
motion on a day which is not motion day, in 

- virtue of having argued 0 a special case ; used 
in the exchequer after it became obsolete in 
the queen',s bench. Wharton. 

M OV I NG PAPERS. Such papers as are made 

M U LATTO. A person that is the offspring 
of a negress by a white man, or of a white 
woman by a negro. Thurman v. State, 18 
Ala. 276 ; McGoodwin v. Shelby, 206 S. W. 
625, 627, 182 Ky. 377 ; Medway v. Natick, 7 
Mass. 88. ; State v. Scott, 1 Bailey (S. C.) 270. 
In a more general sense, a person of mixed 
Caucasian and negro blood, or Indtan and 
negro blood. Webster, Diet. See, also, Mus
tizo. 

Properly a mUlatto is  a person one of whose 
parents is wholly black and the other wholly white ; 
but the word does not always, though perhaps it does 
generally, require so exactly even a mixture of 
blood, nor is its signification alike in all the states. 
1 Bish. Mar. & D. § 308. 

M U LCT. A penalty or punishment imposed 
on a person guilty of some offense, tort, or 
misdemeanor, usually a pecuniary fine or con
demnation in damages. See Cook v. Marshall 
C-ounty, 119 Iowa, 384, 93 N. W. 372, 104 Am. 
St. Rep. 283. A forfeit, fine, or penalty. Klei
nath, Schuster & Hudson v. Reed, 137 P. 841, 
844, 18 N. M. 358. 

Formerly, an impOSition laid on ships or 
goods by a company of trade for the mainte
nance of consuls and the like. 

M ulcta damnum famce non irrogat. Cod. 1, 54 ; 
Calvin. A fine does not involve loss of char-
acter. 

the pasis of some motion, in court proceedings, M U LE. A hybrid between the horse and the 
e. g. a bill In equity with supporting a:fIidavi�s. ass ; �specially, the Offspring - of a male ass 
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and a mare. Webster, Diet. A reward of
fered for the apprehension of a mare, horse, 
or gelding does not apply to a mule. Com. v. 
Davidson, 4 Pa. Dist. R. 172. 

M U L I ER. Lat. A woman ; a wife ; a wid
ow ; a virgin ; a legitimate child. 1 lnst. 243 ; 
00. Litt. 170, 253 ; 2 Bla. Oom. 248. 

The term is used always in contradistinction to 
a bastard, mulier being always legitimate. Co. Litt. 
243. 

M U L I E R  P U I SN E. L. Fr. When a man 
has a bastard son, and afterwards marries 
the mother, and by her has also a legitimate 
son, the elder son is bastard eigne, and the 
younger son is mulier pwisne. 

M U L I ERATUS. A legitimate son. Glanvil. 

M U L I E RTY. In old English law. The state 
or condition of a mulier, or lawful issue. Co. 
Litt. 352b.  The opposite of bastardy. 
Blount. 

M U LTA. A fine or final satisfaction, ancient
ly given to the king by the bishops, that they 
might have power to make their wills, and 
that they might have the probate of other 
men's wills, and the granting of administra
tion. 2 lnst. 291. Called, also, multura epis
copi. 

A fine imposed em arbitrio by magistrates on 
the pr03sides provinciarum. lnst. 4,  1. 

M ulta conceduntur  per obl iquum qure non con·  
cedu ntur de  directo,. Many things are allowed 
indirectly which are not allowed directly. 6 
Coke, 47. 

M u lta fidem promissa levant. Many promises 
lessen confidence. Brown v. Castles, 11 Cush. 
(Mass.) 350. 

M u lta ignoramu s  qure nobis non  latere'nt si vet· 
eru m  lectio nobis fuit fami l iari�·. 10 Coke, 73. 
We are ignorant of many things which would 
not be hidden from us if the reading of old 
authors was familiar to us. 

M u lta in J ure com mun i  oon tra rationem dis
putandi, p ro com m u ni utilitate introdueta sunt. 
Many things have been introduced into the 
common law, with a view to the public good, 
which are inconsistent with sound reason. 
Co. Litt. 70b ; Broom, Max. 158 ; 2 Co. 75. 
See 3 Term 146 ; 7 id. 252. 

Multa mu lto e,xercitatione faei l ius  quam regu Jis 
percipies. 4 lnst. 50. You will perceive many 
things much more easily by practice than by 
rules. 

M u lta non  vetat lex, qure tamen tacite damnavit. 
The law forbids not many things which yet 
it has silently condemned. 

M u lta transeunt cum un ive'rsitate qure non per 
se tran�.eunt. Many things pass with the 
whole which do not pass separately. Co. Litt. 
12a. 

KUL'l'll' A,ll,lOUSNESS 

M ulti m ulta, nemo' omnia novit. 4 lnst. 3.48. 
Many men have known many things ; no one 
has known everything. 

M ULT I FA R I O USNESS. 

In 'Equ ity Pleading 

The fault of improperly joining in one bill 
distinct and independent matters, and thereby 
confounding them ; as, for example, the unit
ing in one bill of several matters perfectly dis
tinct and unconnected against one defendant 
(more commonly called misjoinder of claims), 
or the demand of several matters of a distinct 
and independent nature against several de
fendants, in the same bill. Story, Eq. PI. § 271. 
And see Harrison v. Perea, 168 U. S. 311, 18 
Sup. Ct. 129, 42 L. Ed. 478 ; Wales v. New
bould, 9 Mich. 56 ; Bovaird v. Seyfang, 200 
Pa. 261, 49 A. 958 ; Bolles v. Bolles, 44 N. 
J. Eq. 385, 14 A. 593 ; Perkins v. Baer; 95 Mo. 
App. 70, 68 S. W. 939 ; Thomas v. Mason, 8 
Gill (Md.) 1 ;  Barcus v. Gates, 89 F. 783, 32 
C. C. A. 337 ; McGlothlin v. Hemery, 44 Mo. 
350 ; Ford v. Borders, 200 Ala. 70, 75 So. 
398, 400 ; Bertelmann v. Lucas (0. C. A.) 7 
F.(2d) 325, 327, 328 ; Dennis · v. Justus, 115 
Va. 512, 79 S. E. 1077, 1078 ; Dollar v. Lock
ney Supply 00. (Tex. Civ. App.) 164 s. W. 1076. 
1078 ; Crummett v. Crummett, 102 W. Va'. 
151, 135 S. E. 16, 18 ; Carter v. Kimbrough, 
122 Miss. 543, 84 So. 251, 256. A bill is not 
multifarious which seeks alternative or in
consistent relief growing out of the same sub
ject-matter or founded on the same contract 
or transaction, or relating to the same prop
erty between the same parties. Code Ala . . § 
3095 (Code 1923, § 6526) ; Szabo v. Speckman, 
73 Fla. 374, 74 So. 411, 412, L. R. A. 1917D, 
357 ; Lee v. Thornton, 171 N. C. 209, 88 S. E. 
232, 234. 

The joining of distinct and independent matters, 
each of which would constitute a cause of action. 
Otto F. Stifel's Union Brewing Co. v. Weber, 194 
Mo. App. 605, 186 S. W. 1119, 112.2 ; Johnson v. Ben
boW', 93 Fla. 124, 111 So. 504, 507 ; Bean v. County 
Court of McDowell County, 85 W. Va. 186, 101 S . . 
E. 254, 255. 

"Multifariousness" abstractly is incapable of an 
accurate definition, but includes those cases where 
a party is brought as a defendant on a record with 
a large portion of which, and, in the case made by 
which, he has no connection whatever. O'Neal v. 
Cooper, 191 Ala. 182, 67 So. 689, 691 ; First Nat. Bank 
V. Starkey, 268 Ill. 22, 108 N. E. 695, 696 ; Oliver v. 
Piatt, 3 How. 333, 11 L. Ed. 622 ; Shields v. Thomas, 
18 How. 259, 15 L. Ed. 368. 

The vice of multifariousness is the union of causes 
of action which, or of parties whose claims, it is 
either impractical or inconvenient to adjudicate in 
a single suit. Where it is  as practical and con
venient for court and parties to deal with the claims, 
and parties joined, in one suit as in many, there is 
no multifariousness. ' Westinghouse A. B. Co. v. 
R. Co., 71 C. C. A. 1, 137 F. 26 ; ScheU v. Leander 
Clark College (C. C. A.) 2 F. (2d) 17, 21. And it is 
not essential that every defendant have an interest 
in or concern for all matters or phases of the con
troversy. Mitchell v. Cudd, 196 Ala. 162, 71 So. 660 ; 
Norfolk Southe,rn R. Co. Y. Stricklin (D. C.) 264 F. 
546, 555. 
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M ultitudo erranti u m  non  parit errori patroci
n u m. The multitude of those who err fur
nishes no countenance or excuse for error. 
11 Coke, 75a. It is no excuse for error that 
it is entertained by numbers. 

The j oining, in a single legislative act, of 
dissimilar and discordant subjects, which, by 
no fair intendment, can be considered as hav
ing a legitimate connection Or relation to the 
subject of the act. Boise City v. Baxter, 238 
P. 1029, 1033, 41 Idaho, 368. 

M uItitudo i m peritorum perdit  curiam. A great 
number of unskillful practitioners ruins a 

M U LT I PART I TE. Divided into many or sev- court. 2 Inst. 219. 

eral parts. 

M U LT I PLE EV I DENCE. That which is ad
missible for a specific purpose to which it 
must be confined and inadmissible to prove 
a different fact. Green v. Atlantic Coast Line 
R. 00., 134 S. E. 385, 386, 136 S. O. 337. 

M U LT I PLE PO I N D I N G. In Scotch law. 
Double distress ; a name given to an action, 
corresponding to proceedings by way of in
terpleader, which may be brought by a per
son in possession of goods claimed by differ
ent persons pretending a right thereto, call
ing the claimants and all others to settte their 
claims, so that the party who sues may be lia
ble only "in once and single payment." Bell. 

Multip lex et indistinctum parit confusionem ; et 
qurestiones, quo  si mpliciores, eo l ucidiores·. 
Hob. 335. Multiplicity and indistinctness pro
du<!e confusion ; and questions, the more sim
ple they are, the more lucid. 

Multiplicata transgressione  cr'escat pmnre in
f1ictio. As transgression is . multiplied, the in
fliction of punishment should increase. 2 
Inst. 479. 

M U LT I PL I C I TY. A state of being many. 
That quality of a pleading which involves a 
variety of matters or particulars ; undue vari
ety. 2 Saund. 410. A multiplying or increas
ing. Story, Eq. PI. § 287. 

M U LT I PL I C I TY OF ACT I ONS, or SU I TS. 
Numerous and unnecessary attempts to liti
gate the same right. A phrase descriptive of 
the state of affairs where several different 
suits or actions are brought upon the same 
issue. It is obviated in equity by a bill of 
peace ; in courts of law, by a rule of court 
for the consolidation of different actions. 
Williams v. Millington, 1 H. Bl. 81 ; Murphy 
v. Wilmington, 6 Houst. (Del.) 138; 22 Am. 
St. Rep. 345. The ' actions must be against a 
single defendant. Prospect Park & O. I. R. 
00. v. Morey, 140 N. Y. S. 380, 385, 155 App. 
Div. 347. 

M U L Tl' r  U D E. An assemblage of many peo
ple. According to Ooke it is not a word of 
very precise meaning ; for some authorities 
hold that there must be at least ten persons 
to make a multitude, while others maintain 
that no definite number is fixed by law. 00. 
Utt. 257. That two cannot constitute a mul
titude, see Pike v. Witt, 104 Mass. 595. 

Multitud'inem decem · faciunt. Co • .  Litt . .  2�7. 
Ten make a multitude. 

M UL TO. In old records. A wether sheep. 

M ulto util ius est p,auca idonea effunde,re q uam 
m ultis i n uti l ibus ho,m ine,s gravari. 4 Ooke, 20. 
It is more useful to pour forth a few useful 
things than to oppress men with many use-
less things. 

. . , 

M U LT U RE. In Scotch law. The quantity 
of grain or meal payable to the pro
prietor of a miU, or to the multurer, his tacks
man, for manufacturing the corns. Ersk. 
lnst. 2, 9, 19. 

M U M M I F I CAT I ON. In medical jurispru
dence, the complete drying up of the body as 
the result of burial in a dry, hot soil, or the 
exposure of the body to a dry, cold atmos
phere. 15 Amer. & Eng. Enc. Law, 261. 

M U MM I N G .  Antic diversions in the Ohrist
mas holidays, snppressed in Queen Anne's 
time. 

M U N D. In old English law. Peace ; whence 
rnundbl'YC, a breach of the peace. 

M U N D BYRD, M U N D E BU RDE.  A receiving 
into favor and protection. Cowell. 

M U N D I UM.  In old French law. A tribute 
paid by a church or monastery to their seig
norial avou,es and 1;·idames, as the price of 
protecting them. Steph. Led. 236. 

M U N E RA. In the early ages of the feudal 
law, the name given to the grants of land 
made by a king or chieftain to his followers, 
which were held by no ce'rtain tenure, but 
merely at the will of the lord. Afterwards 
they became life-estates, and then hereditary, 
and were called first "benefices," and then 
"feuds." See Wright, Ten. 19. 

M U N I CEPS. Lat. In Roman Law. Eligible 
to office. A provincial person ; a country
man. This was the designation of one born 
in the provinces or in a city politically con
nected with Rome, who had come to Rome. 
and though a Roman citizen, yet was looked 
down upon as a' provincial, and not allowed 
to hold the .higher offices. 

In the provinces the term seenis to b.a ve 
been applied to the freemen of any city who 
were eligible to the municipal offices. Oalvin. 

M U N I C I  PAL. Relating to a city, town, or 
village. Powder R. C. 00. v. Board, 3 Wyo. 
597, 29 P. 361, 31 P. 278. Sometimes, pertain
ing to a county ; Posch v. Lion Bonding & 
Surety Co., 137 Minn. 169, 163 N. W. 131, 132 ; 
contra, Hersey v. Nelson, 47 Mont. 132, 131 P. 
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80, 81, Ann. Cas. 1914C, 968 ;  local, particu
la.r, independent ; Horton v. Mobile School 
Com'rs, 48 Ala.' 598 ; also-, pertaining to local 
self-government in general ; Woodward v. 
Livermore Falls Water Dist., 116 Me. 86, 100 
A. 317, 319, L. R. A. 1917D, 678. 

Relating to a state or natiori, particularly 
when considered as an entity independent of 
other states or nations. 

Among the Romans, cities were called municipia ; 
these cities voluntarily joined the Roman republic in 
relation to their sovereignty only, retaining their 
laws, their libertie:;;, and their magistrates, who 
were thence called municipal magistrates. With us 
this word has a more extensive meaning : for ex
ample, we call municipal l(J;W not the law of a city 
only, but the law of the state. 1 Bla. Comm. ,(4. 
"Municipal" is so used in opp�sition to "interna
tional," and denotes that which pertains or belongs 
properly to an individual state or separate com
munity, as distinguished from that which is common 
to, or observed between, all nations. Thus, piracy 
is an "international offense," and is denounced by 
"international law," but smuggling is a "municipal 
offense," and cognizable by "municipal law." State 
v. Hagen, 136 La. 868, 67 So. 935 ; Montana Auto 
Finance Corporation v. British & Federai Under
writers of Norwich Union Fire Ins. Soc., 72 Mont. 
69, 232 P. 198, 199, 36 A. L. R. 1495. 

-M unicipal affairs. A term referring to' the 
internal business affairs O'f a municipality. 
Ex parte Hitchcock, 34 Cal. App. 111, 166 P. 
849, 850. .Frequently used in constitutional 
and statutO'ry provisions concerning the pow
er to' legislate as to the concerns of munici
palities. City of Los Angeles v. Central Trust 
Co. of New York, 173 Cal. 323, 159 P. 1169, 
1171 ; Williams v. City of VallejO', 36 Gal. App. 
133, 171 P. 834, 886 ; State v. Cummings, 47 
Old. 44, 147 P. 161, 163. The term has come to' 
include public service activities, such as sup
plying water to the inhabitants, the construc
tion of a reservoir for their benefit, the sale 
and distribution of electrical enel'b'J', and the 
establishment and operation of transportation 
service, which were once regarded as being 
of a strictly private nature. In re Bonds of 
O rosi Public Utility Dist., 196 Cal. 43, 235 P. 
1004, 1010. 

MUNIOIPAL 

S. W. 668 ; Howard v. Kiowa County (C. C.) 
72 F. 406. 

-Mu n icipal charter. A legislative enactment 
conferring governmental powers of the state 
upon its local agencies. State v. Thompson, 
193 Ala. 561 , 69 So. 461, 464. 

-M unicipal olaims. In Pennsylvania law. 
Claims tiled by a city against prO'perty O'wners 
therein, fGr taxes, rates, levies, 0'1' assess
ments for local improvements, such as the 
cO'st of grading, paving, O'r curbing the streets, 
or removing nuisances. 

-M unicipal corporation. See that title intra. 

-M unicipal courts. In the judicial Qrganiza-
tion of several states, courts are established 
under this name, whose territO'rial authority 
is confined to' the city or community in which 
they are erected. Such cO'urts usually have 
a criminal jurisdiction corresponding to that 
of a police court, and, in some cases, possess 
civil jurisdiction in small causes. For a statu
tory definition, see sectiO'n 1, c. 147, Laws Okl. 
1915 ; Ex parte Gownlock, 13 Ok!. Cr. 293, 
164 P. 130, 131. 

-M unicipal domicile. S ometimes used in 
contradistinction to "natiO'nal domicile" and 
"quasi national dO'micile" to' refer to residence 
in a county, townShip, or municipality ; called 
also "dO'mestic dQmicile." Hayward v. Hay
ward. 65 Ind. App. 440, 115 N. E. 966, 970. 

-M u n icipal e lection.  One at which municipal 
officers are chosen. Hutchins v. City O'f Des 
MO'ines, 176 Iowa, 189, 157 N. W. 881, 883. 
See, alsO', 'VatsO'n v. Fouch, 55 Cal. App. 765, 
2.05 P. 58, 61, with which cO'mpare JohnsO'n 
v. Luers, 129 Md. 521, 99 A. 710, 714. 

-M unicipal functio·n. One created Qr granted 
fO'r the special benefit and adv'antage of the 
urban community emhraced within the cor
porate boundaries ;-sometimes called a pri
vate fUIlctiO'n, as distinguished frO'm a pub
lic or gO'vernmental functiQn, which is one 
conferred or imposed on the municipality as 

. a 100cai agency of limited and prescribed juris-
-Mu n ic'i pal aid. A contributiQn or assistance diction to' be employed in administering the 
granted by a municipal cO'rpO'ration towards affairs O'f the state, and promoting the pub
the execution or progress of some enterprise lic welfare generally. Bryan v. City of West 
undertaken by private parties, but likely t� Pal� Beach, 75 Fla. 19, 77 SQ. 627 ; Griffith 
be of benefit to the municipality ; e. g., a v. CIty of Butte, 72 MQnt. 552, 234 P. 829, 831. 

railrO'ad. 

-Mun icipal authorities. As used in statutes 
contemplating the CQnsent of such authorities 
the term means the consent by the legislativ� 
authorities of the city acting by O'rdinance ; 
HO'lland Realty & Power Co. v. City of St. 
Iiouis, 221 S. W. 51, 53, 282 Mo. 180 ; for ex
ample, in a town, the members of the town 
board ; Farnsworth v. Boro Oil & Gas 00'., 
216 N. Y. 40, 109- N. E. 860. 

-M unicipal bonds. Negotiable bonds issued 
by a municipal corporatiO'n, to secure its in
debtedness. Austin v. Nalle, 85 Tex. 52.0, 22 

--IViunicjpal govern ment. This term, in eer- . 
tain state constitutions, embraces the gov
ernmental affairs of counties ; State v. TQuch
berry, 121 S. C. 5, 113. S. E. 345 ; andincludeH 
all forms of representative municipal gQvern
ment ; In re Opinion of the Justices, 229 
Mass. 601, 119 N. E. 778, 781. 

-M unicipal law, in contradis.tinction to inter
national law, is the law of an individual 
state 0'1' nation. It is the rule or law by which 
a particular district, community, or nation 
is governed. 1 Bl. Comm. 44. That which 
pertains solely to the citizens and inhabitants 
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of a state, and is thus distinguished from 
political law, commercial law, and the law 
of nations. Wharton. And see vVinspear v. 
HOolman District Tp., 37 Iowa 544 ; Root v. 
Erclelmyer, Wils. (Ind.) 99 ; Cook v. Portland , 
20 Or. 580; 27 P. 263, 13 L. R. A. 533 ; Fla
herty v. Jackson, 152 La. 679, 94 So. 316, 317. 

-Munici pal l ien .  A lien or claim existing in 
favor of a municipal corporation against a 
property owner for his proportionate share 
of a public improvement, made by the mu
nicipality, whereby his property is specially 
and individually benefited. 

-Mun icipal officer. An officer belonging to 
a municipality ; that is, a city, town, or bor
ough ;-not including a county. State v. 
Cooney, 70 Mont. 355, 2,25 P. 1007, 1010. But 
the term often bears a special or limited 
sense, in which it may not apply even to mem
bers of the city council. Lambert v. Barrett, 
115 Va. 136, 78 S. E. 586, 587, Ann. Cas. 1914D, 
1226. 

-Mu n icipal ord inance. A law, rule, or ordi
nance enacted or adopted by a municipal cor
poratiOon for the proper CDnduct of its affairs 
or the government of its inhabitants. Ruther
ford v. Swink, 96 Tenn. 564, 35 S. W. 554. 
Particularly a regulation under a delegation 
of power from the state. Harris v. City of 
Des Moines, 202 Iowa, 53, 209 N. W. 454, 456, 
46 A. L. R. 1429. 
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form of a bill of exchange, drawn by an offi
cer of a municipality upon its treasurer, di
recting him to pay an amount of money speci
fied therein to the persOon named Dr his order, 
Dr to bearer. 15 Amer. & Eng. Enc. Law, 
120ft 

M U N I C I PA L  CORPORAT I ON .  A pubUc cor
poration, created by gDvernment for political 
purposes, and having subordinate and local 
powers of legislation. 2 Kent, Comm. 275 ; 
Bonaparte v. Camden & A. R. Co., Baldw. 222, 
Fed. Cas. No. 1617 ; People v. California Fish 
Co., 166 Cal. 576, 138 P. 79, 91. 

An incorporation of persons, inhabitants of 
a particular place, or connected with a par
ticular district, e�abling them to conduct its 
local civil government. Glov. Mun. Corp. 1. 

A body politic and co�porate constituted by in
corporation of the inhabitants of a region or com
munity for purposes of local government. Trevino 
v. City of San Antonio (Tex. Civ. App.) 269 s.  W. 
1057, 1069 ; Bunting v. Oak Creek Drainage Dist., 
99 Neb. 843, 157 N. W. 1028, 102.9, L. R. A. 1918B, 1004 ; 
Rutledge v. Greater Greenville Sewer Dist., 139 S. C. 
188, 137 S. E. 597, 600 ; Churchill v. City of Grants 
Pass, 70 Or. 283, 141 P. 164. 

An independent corporate entity created by the 
state, not only for governmental purposes, but also 
to do acts not governmental in their scope, though 
they be for the common good of the inhabitants. 
I n  re Northern Bank of New York, 163 App. Div. 
974, 148 N. Y. S. 70, 71. 

A body corporate conSisting of inhabitants of a 
designated area created by the Legislature with or 

-Municipal p urposes. Public or governmental without the consent of such inhabitants for govern
purposes as distinguished from private p'ur- mental purposes possessing local legislative and 
poses ; Georgia Ry. & Power Co. v. City of administrative power, and power to exercise within 
Atlanta, 154 Ga. 731, 115 S. E. 263, 271 ; for such area so much of the administrative power of 
example, the taking of land for a school ; By- the state as may be delegated · to it and possessing 

field v. City of Newton, 247 Mass. 46, 141 N. limited capacity to own and hold property, and to 
act in purveyance of public conveniences. Sutter E. 658, 661 ;  lighting the streets ; City of Colo- 'I. Milwaukee Board of Fire Underwriters, 161 Wis. rado Springs v. Pike's Peak Hydro-Electric 615, 155 N. W. 127, Ann. Cas. 1917E, 682. 

CO., 57 Colo. 169, 140 P. 921, 927 ; supplying There is a well-defined and marked distinction be
water fu the inhabitants ; Marin Water & tween municipal corporations proper and political, 
Power Co. v. Town of Sausalito, 16S Cal. 587 , public, or quasi municipal corporations. Honnold 
143 P. 767, 772 ; the collection and disposal v. Board of Com'rs of Carter County, 71 Okl. 71, 177 
of garbage and refuse ; N. Ward Co. v. Board P. 71, 74: Cities, towns, a?d villages are munieipal 

of Street Com'rs of City of Boston, 217 Mass. corporatIOns . p roper. StrlCkfaden v. Green Creek 

381 104 N E 965 966 ' or the buildino- of a . Highway Dist., 42 Idaho, 738, 248 P. 456, 458, 49 A. L. 

sub' a . I
'
n �e M�nta�e Street in Bo�ough R. 1057. On the other hand, such term

. 
in many in

W y ,  h • stances does not extend so far as to Include coun
of Brooklyn in City of New York, 87 MISC. ties ; State ex reI. Barrett v. May, 290 Mo. 302, 235 
120, 150 N. Y. S. 382, 385. s. W. 124 ; McFerson v. Board of Com'rs of Prowers 

-Municipal securities. The evidences of in
debtedness issued by cities, towns, counties, 
townships, school�districts, and other such 
territorial divisions of a state. They are of 
two general classes : (1) Municipal warrants, 
orders, or certificates ; (2) municipal negotia
ble bonds. 15 Amer. & Eng. Enc. Law, 1206. 

-Municittal tax. This term may have refer
ence to any tax collected by �he city tax col
lector, including state, county, and city or 
town taxes. Boston Fish Market Corp. v. 
Oity of Boston, 224 Mass. 31, 112 N. E. 616. 

County, 78 Colo. 354, 2.41 P. 733 ; Hersey v. Nelson, 
47 Mont. 132, 131 P. 30, 31, Ann. Cas. 1914C, 963 ; or 
drainage districts ; Sawyer v. Camden Run Drainage 
Dist., 179 N. C. 182, 102 S. E. 273, 274 ; Collins v. 
Hollis, 212 Ala. 294, 1{)2 So. 379, 381 ; or irrigation dis
tricts ; Crawford v. Imperial Irr. Dist., 200 Cal. 318, 
253 P. 726, 729 ; Colburn v. Wilson, ' 23 Idaho, 337, 130 
P. 381 ; Davy v. McNeill, 31 N. M. 7, 240 P. 482, 489 ; 
Thaanum v. Bynum Irr. Dist., 72 Mont. 221, 232 P. 
528, 530 ; or road districts ; William T. Joyce Co. v. 
Police Jury of Parish of Tangipahoa, 146. La. 322, 
83 So. 587, 5881; Bradley v. State, 2.10 Ala. 166, 97 So. 
543, 544 ; or school districts ; Dickson v. Brewer, 
180 N. C. 4{)3, 104 S. E. 887, 8:89 ;  Brooks v. Wyman, 
220 App. Div. 2M, 220 N. Y. S. 615, 618 ; Kee v. Parks, 
153 Tenn. 306, 283 S. W. 751.; nor does it include the 

-Municipal warr'ants. . A municipal warrant state ; Herkimer Lumber Co. v. State, 196 App. Div. 
or order is an instrument, generally in the 708, 189 N. Y. S. 119, 12.2 ; but see contra� as to the 
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District of Columbia, Stoutenburgh v. Hennick, 9 
S. Ct. 25�, 12.9 U. S. 141, 32 L. Ed. 637. N�vertheless, 
it has been held in other cases, · often under different 
circumstances or in different contexts, that · the term 
may include counties ; Van Hess v. Board of Com'rs 
of St. Joseph County, 190 Ind. 347, 129 N. E. 305, 307 ; 
Bexar County v. Linden (Tex. Civ. App.) 205 S. W. 
478, 480 ; Gadd v. McGuire, 69 Cal. App. 347, 231 P. 
754, 763 ; Pierce County v. Thompson, 82 Wash. 440, 
144 P. 704, 705 ; and, in Louisiana, parishes ; State 
v. Hagen, 136 La. 868, 67 So. 935 ; . drainage districts ; 
State v. Little River' Drainage Dist., 291 Mo. 267, 
236 S. W. 848, 849 ; irrigation districts ; Peters v. 
Union Gap Irr. Dist., 98 Wash. 412, 167 P. 1085, 1086 ; 
road districts ; State ex reI. Little PrairIe Special 
Road · Dist. of Pemiscot County v. Thompson, 315 
Mo. 56, 285 S. W. 57, 61 ; school districts ; Waterman
Waterbury Co. v. School Dist. No. 4 of Cato Tp., 
183 Mich. 168, 150 N. W. 104, 107 ; Joint School Dist. 
No. 132 in Major County and Alfalfa County T. Dab
ney, 127 Ok!. 234, 260 P. 486, 488 ; School Dist. No. 8, 
Twin Falls County, v. Twin Falls County Mut. Fire 
Ins. Co., 30 Idaho, 400, 164 P. 1174, 1175 ; Vance v. 
Miller (Tex. Civ. App.) 170 S. W. 838, 839 ; and the 
like ; Milheim v. Moffat-Tunnel Improvement Dist., 
73 Colo. 268, 211 P. 649, 653 ; Drum v. University 
Place Water Dist., 144 Wash. 585, 258 P. 505, 506. 

I n Engl ish Law 

A body of persons in a town having the 
powers of acting as one person, of holding and 
transmitting property, and of regulating the 
government of the town. Such corporations 
existed in the chief towns of England (as of 
other countries) from very early times, de
riving their authority from "incorporating" 
charters granted by the crown. Wharton. 

I n  General 

-Mu nicipal corporations act. In English law. 
A general statute, (5 & 6 Wm. IV. c. 76,) 
passed in 1835, prescribing general regula
tions for the incorporation and government 
of boroughs. 

-Mu nicipal corporation de facto. One which 
exists when there is (1) some law under which 
a corporation with the powers assumed might 
lawfully have been created ; (2) a colorable 
and boria fide attempt to perfect an organiza
ti(m under such a law ; (3) user of the rights 
claimed to have been conferred by the law. 
Evens. v. Anderson, 132 Minn. 59, 155 N. W. 
1040, 1041. 

-Quasi m u nicipal corporations. Bodies politic 
and corporate, created for the sole purpose of 
performing one or more municipal functions. 
Woodward v. Livermore Falls Water Dist., 
116 Me. 86, 100 A. 317, 319, L. R. A. 1917D, 
678. Public corporations organized for gov
ernmental purposes and having for most pur
poses the status and powers of municipal cor
porations (such as counties, townships, school 
districts, drainage districts, irrigation dis
tricts, etc.), but not municipal corporations 
proper, such as cities and incorporated towns. 
See Snider v. St. Paul, 51 Minn. 46.6, 53 N. 
W. 763, 18 L. R. A. 151 ; Plumbing Supply Co. 
v. Board of Education of Independent School 
Dist. of City of Canton, 32 S. D. 270, 142 N. 

MUNITIONS OF WAR 

W. 1131,' 1132 ; Melin v. Community Con sol. 
School Dist. No. 76, 312 Ill. 376, 144 N. E. 13, 
16 ; Iverson v. Union Free High School Dist. 
of Towns of Springfield and Curran, 186 Wis. 
342, 202 N. W. 788. 792 ; MaUm v. Benthien, 
114 Wash. 533, 196 P. 7, 9 ;  Little Willow 11'1'. 
Dist. v. Haynes, ,24 Idaho, 317, 133 P. 905, 
90B. 

M U N I C I PA L I TY. A municipal corporation ; 
a city, town, borough, or incorporated village. 
See Gadd v. McGuire, 6.9 Cal. App. 347, 231 
P. 754, 763 ; PUb. Laws N. C. Hl21 (Ex. Sess.) 
c. 106 ; Code Miss. 1906, § 3299 (Code 1930, § 
23(9). 

Though sometimes limited in its application to 
cities only ; City of Bangor v. Ridley, 117 Me. 297, 
104 A. 200, 2.32 ; it ordinarily includes towns as well 
as cities of all classes ; Goodman Warehouse Cor
poration v. Jersey City, 102 N. J. Law, 294, 132 A. 
503, 506 ; and may on occasion include townships ; 
Whittingham v. Milburn Tp., 90 N. J. Law, 344, 100 
A. 854 ; counties ; Murphy v. Freeholders of Hud
son, 91 N. J. Law, 40, 102 A. 896 ;  school distripts ; 
Scobee v. Board of Education of Clark County, 157 
Ky. 510, 163 S. W. 472, 473 ; and every kind and char
acter of public corporations which are created by 
statute or the Constitution of the state, and which 
are dependent for their support and maintenance 
from taxes imposed and collected ; Joint School 
Dist. No. 132 in Major County and Alfalfa County 
V. Dabney, 127 Ok!. 234, 260 P. 486, 487. But neither 
townships ; Petition of Herrington, 266 Pa. 88, 100 
A. 791, 793 ; nor school districts ; Long v. SCRool 
Dist. of Cheltenham Tp., 269 Pa. 472, 112 A. 545, 546 ; 
nor drainage districts or the like are necessarily in
cluded ; Witty v. Ellsberry Drainage Dist., 126 Miss. 
645, 89 So. 268, 270. 

Also, the body of officers taken collectively, 
belonging to a city, who are appointed to man
age its affairs and defend its interests. 

M U N I C I P I U M .  In Roman law. A foreigIl 
town to which the freedom of the city of 
Rome was granted, and whose inhabitants had 
the privilege of enjoying offices and honors 
there. Adams, Rom. Ant. 47, 77. A free town 
which retained its original right of self-gov
ernment, but whose inhabitants also acquired 
certain rights of Roman' citizens. Morey, 
Rom. L. 51. 

M UN I M ENT-H O USE, or M U N I M ENT-ROOM.  
A house or  room of  strength, in  cathedrals, 
collegia:te churches, castles, colleges, public 
buildings, etc., purposely made for keeping 
deeds, charters, writings, etc. 3 Inst. 170 ; 
Cowell. 

M U N I M ENTS. Documentary evidence of ti
tle. Merrill v. Rocky Mountain Cattle Co., 
26 Wyo. 219, 181 P. 964, 971. The instruments 
of writing and written evidences which the 
owner of lands, possessions, or inheritances 
has, by which he is enabled to defend the ti
tle of his estate. Termes de la Ley ; 3 Inst. 
170. 

M U N I T I O NS O F  WAR. In international law 
and United States statutes, this term includes 
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not only ordnan�e, ammunition, and other 
material directly useful in the conduct of a 
war, but also whatever may contribute to its 
successful maintenance, such as milital�Y 
stores of all kinds and articles of food. See 
U. S. v. Sheldon, 2 Wheat. 119, 4 L. Ed. 
199. 

M U N US. Lat. A gift ; an office ; a benefice 
or feud. A gladiatorial show or spectacle. 
Calvin. ; Due Cange. 

M U RAGE. A toll formerly levied in England 
for repairing or building public walls. 

M U RAL M O N U M ENTS. Monuments made in 
walls. 

M U RD E R. The crime committed where a 

person of sound mind and discretion (that is, 
of sufficient age to form and execute a crim
inal design and not legally "insane") kills 
any human creature in being (excluding qUick 
but unborn children) and in the peace of the 
state or nation (including all persons except 
the military forces of the public enemy in 
time of war or battle) without any warrant, 
justification, or excuse in law, with malice 
aforethought, express or implied, that is, with 
a deliberate purpose or a design or determi
nation distinctly formed in the mind before 
the commission of the act, provided that death 
results from the injury inflicted within one 
year and a day after its infliction. See Kil
patrick v. Com., 31 Pa. 198 ; Hotema v. U. S., 
186 U. S. 413, 22 Sup. Ct. 895, 46 L. Ed. 1225 ; 
Guiteau's Case (D. C.) 10 F. 161 ; Clarke v. 
State, 117 Ala. 1, 23 So. 671, 67 Am. St. Rep. 
157 ; People v. Enoch, 13 Wend. (N. Y.) 167, 
27 Am. Dec. 197 ; Kent v. People, 8 Colo. 563, 
9 Pac. 852 ; Com. v. Webster, 5 Cush. (Mass.) 
295, 52 Am. Dec. 711 ; Armstrong v. State, 30 
E'la. 170, 11 So. 618, 17 L. R. A. 484 ; U. s. v. 
Lewis (C. C.) 111 F. 632 ; Nye v. People, 35 
Mich. 16. For the distinction between mur
der and manslaughter and other forms of 
homicide, see Homicide ; Manslaughter. 

The term implies a felcmious homiCide, while the 
word "kill" does not necessarily mean any m<9re 
than to deprive of life, as a man may kill another by 
accident,. or in self-defense, and in many other ways, 
without the imputation of crime. Pilcher v. State, 
16 Ala. App. 2.37, 77 So. 75, 76. 

Com mon-Law Defin itions 

The willful killing of any subject whatever, 
with malice aforethought, whether the per
son slain shall be an Englishman or a foreign
er. Hawk. P. C. b. 1, c. 13, § 3. The killing 
of a.l-y person under the king's peace, with 
malice prepense or aforethought, either ex
press, or implied by law. 1 Russ. Crimes, 
421 ; Com. v. Webster, 5 Cush. (Mass.) 304, 
52 Am. Dec; 711. 'Wb.en a person of sound 
mind . and discretion unlawfully killeth any 
reaSOnable creature in being, and under the 
king's peace, with malice aforethought, either 
express or implied. 3 Jnst. 47 ; State v. Rob
bison, 143 La. 543, 78 So. 933, 935. 
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Statutory Defin itions 

Murder is the unlawful killing of a h�mail 
being with malice aforethought. Pen. Code 
Cal. § 187 ; Pen. Code Ariz. 1901, § 172 (Re,. 
Code 1928, § 4583). Whoever kills any human 
being with malice aforethought, either ex
press or implied, is guilty of murder. Rev . 
Code Iowa 1880, § 3848. Murder is the Ull
lawful killing of a human being, in the peace 
of the state, by a person of sound memory 
and discretion, with malice aforethought, ei
ther express or implied. Code Ga. 1.882., § 
4320 (Pen, Code 1910, § 60). The killing of a 
human being, without the authority of law, 
by any means, or in any manner, shall be 
murder in the following cases : When done 
with deliberate design to effect the death of 
the person killed, or of any human being ; 
when done in the commission of an act emi
nently dangerous to others, and evincing a 
depraved heart, regardless of human life, al
though without any premeditated design to 
effect the death of any particular individual ; 
when done without any design to effect death, 
by any person engaged in the commission of 
the crime of rape, burglary, arson, or robbery, 
or in any attempt to commit such felonies. 
Rev. Code Miss. 1880, § 2875 (Code 1930, § 
985). Every homicide, perpetrated by poison, 
lying in wait, or any other kind of willful, 
deliberate, ' malicious, and premeditated kill
ing ; or committed in the perpetration of, or 
the attempt to perpetrate, any arson, rape, 
robbery, or burglary ; or perpetrated from 
a piemeditated design unlawfully and mali
ciously to effect the death of any human being 
other than him who is killed ; or perpetrated 
by any act greatly dangerous to the lives of 
others, and evidencing a depraved mind, re
gardless of human life, although without any 
preConceived purpose to deprive any particll
lar person of life,-is murder in the first I 
degree ; and every other homicide committed 
under such circumstances as would have con
stituted murder at common law is murder in 
the second degree. Code Ala. 1886, § 3725 
(Code 1923, § 4454). 

Degrees of M u rder 

These were unknown at common law, but 
have been introduced in many states by stat
utes, the terms of which are too variant to 
be here discussed in detail. In general, how
ever, it may be said that most states only 
divide the crime into "murder in the first 
degree" and "murder in the second degree," 
though in a few there are as many as five de
grees ; and that the general purport of these 
statutes is to confine murder in the first de
gree to homicide committed by poison, lying 
in wait, and ether killings committed in pur
suance of a deliberate and premeditated de
sign, and to those which accompany the com
Iilission of some of the more atrocious fel
onies, such as burglary, arson, and rape ; 
while murder in the second _ degree occurs 
where there is no such deliberately formed 
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design to take life or to perpetrate one of 
the enumerated felonies as is required for the 
first degree, but where, nevertheless, there 
was a purpose to kill (or at least a purpose to 
inflict the particular injury without caring 
whether it caused death or not) formed in
stantaneously in the mind, and where the 
killing was without justification or excuse, 
and without any such provocation as would 
reduce the crime to the grade of manslaugh
ter. State v. Nelson, 148 Minn. 285, 181 N. W. 
850, 851 ; State v. Liolios, 285 Mo. 1, 225 
S. W. 941, 947 ; Commonwealth v. Divomte, 
262 Pa. 504, 105 A. 821, 822 ; Parker v. State, 
24 ·Wyo. 491, 161 P. 552, 554 ; King v. State, 
In Ark. 82, 173 S. 'V. 852, 854 ; Montgomery 
v. State, 178 Wis. 461, 190 N. W. 105, 107 ; 
Boyett v. State, 69 Fla. 648, 68 So. 931 ; State 
v. Sanchez, 27 N. M. 62, 196 P. 175. In a few 
states, there is a crime of "murder in the 
third degree," which is defined as the killing 
of a human being without any design to ef
fect death by a person who is engaged in the 
commission of a felony. Tillman v. State, 81 
Fla. 558, 88 So. 377, 378. The fourth and 
fifth degrees (in New Mexico) correspond to 
certain classifications of manslaughter else
where. 

M U RD RUM. In old English law. The kill
ing of a man in a secret manner. 

When a man was thus killed, and he was unknown, 
by the laws of Canute he was presumed to be a 
Dane, and the vill was compelled to pay forty marks 
to the king for his death. After the conquest, a 
similar law was made in favor of Normans, which 
was abolished by 3 Edw. III.  

The fine formerly imposed in England upon 
a person who had committed homicide per 
infortunium or 8e aefendendo. Prin. Pen. 
La w 219, note. 

M U RORUM O P E RAT I O. Lat. The service 
of work and labor done by inhabitants and 
adjoining tenants in building or repairing 
the walls of a city or castle ; their personal 
service was commuted into murage, (q. v.) 
Cowell. 

M U RTH RUM.  In old Scotch law. Murther 
or murder. Skene. 

M USEUM. A building or institution for the 
cultivation of science or the exhibition of curi
osities or works of art. The term embraces 
not only collections of curiosities for the en
tertainment of the sight, but also such as 
would interest, amuse, and instruct the mind. 
. Bostick v. Purdy, 5 Stew. & P. (Ala.) 109. 

M US I CAL I NSTR U M ENT. As used in ex
emption statutes, this term may include not 
only the instrument itself, as a piano, but 
also a plush cover and piano stool needful to 
the enjoyment of the piano. Thompson v. 
Peterson, 122 Minn. 228, 142 N. W. 307, 310. 

M US I CAL TAB LO I D. As distinguished from 
vaudeville, a condensation of a musical com
edy in which the plot and the characters tak
en by different actors are preserved, to pro-
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duce just one whole play by itself, without 
any special independent features brought into 
it ; it classifies as vaudeville only when other 
features are put on during the intermissions ' 
between the scenes or acts. Princess Amuse
ment Co. v. Well (C. C. A.)' 271 F. 226, 231. 

M USSA. In old English law. A moss or 
marsh ground, or a place where sedges grow ; 
a place overrun with moss. Cowell. 

M USSEL. A fresh water shellfish capable of 
locomotion, usually living in the bed of 
streams partially covered with mud ; being 
a live animal, it cannot be deemed part of the 
realty within a statute allowing treble dam
ages for digging up and carrying away a part 
of the realty. Gratz v. McKee (C. C. A.) 258 
F. 335, 336. 

M UST. This word, like the word "shall," is 
primarily of mandatory effect ; Patch v. 
Boards of Sup'us of Osceola and Dickinson 
Counties, 178 Iowa 283, 159 N. W. 694, 695 ; 
Christensen v. Foster (Tex. Civ. App.) 297 S.  
W. 657, 658 ; and in that sense is used in 
antithesis to "may" ; Emery v.  First Nat. 

. Bank, 32 N. D. 575, 156 N. W. 105, 109 ; Rein
ert Bros. Const. Co. v. Tootle, 200 Mo. App. 
284, 206 S. W. 422, 424 ; Mitchell v. Hancock 
(Tex. Civ. App.) 196 S. W. 694, 700 ; Marshall 
v. Foote, 81 Cal. App. 98, 252 P. 1075, 
1076 ; Berg v. Merchant (C. C. A.) 15 F.(2d) 
990, 991. But this meaning of the word is 
not the only one, and it is often used in a 
merely directory sense ; Munro v. State, 223 
N. Y. 208, 119 N. E. 444, 445 ; State v. Barnell, 
109 Ohio St. 246, 142 N. E. 611, 614 ; Hamblin 
v. State Board of Land Com'rs, 55 Utah, 402, 
187 P. 178, 179 ; State v. Delaney, 166 Wis. 
141, 164 N. W. 825, 826 ; and consequently is 
a synonym for the word "may" not only in 
the permissive sense of that word ; Pleasant 
Grove Union School Dist. v. Algeo, 61 Cal. 
App. 660, 215 P. 726 ; but also in the manda
tory sense which it sometimes has ; People 
v. Highway Com'rs of Town of Anchor, 279 
Ill. 542, 117 N. E. 56, 57 ; Ash v. SUperior 
Court of San Bernardino County, 33 Cal. App. 
800, 166 P. 841, 842. 

M USTE.R.. To assemble together troops and 
their arms, whether for inspection, drill, or 
service in the field. To take recruits into 
the service in the army and inscribe thei� 
names on the muster-roll or official record. 
To summon together ; to enroll in service . 
Bannister v. Soldiers' Bonus Board, 43 R. 1. 
346, 112 A. 422, 423, 13 A. L. R. 589. . In the 
latter sense the term implies that the persons 
mustered are not already in the service. Ty
ler v. Pomeroy, 8 Allen (Mass.) 480. 

M USTER .... MASTER.. One who superintended 
the muster to prevent frauds. St. 35 Eliz. c. 4. 

M USTER-BO O I<. A book in which the forces 
are registered. Termes de la Ley. 
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M USTER-ROLL. In maritime law. A list 
or account of a ship's company, required to be 
kept by the master or other person having 
care of the ship, containing the name, age, 
national character, and quality of every per
son employed in the ship. Abb. Shipp. 191, 
192 ; Jac. Sea Laws, 161. It is of great use 
in ascertaining the ship's neutrality. Marsh. 
Ins. p. 407 ; KeUand v. Lebering, 2 Wash. C. 
C. 201, Fed. Cas. No. 7, 744. 
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imperfect by the subtraction from it of some 
essential part, as, by cutting, tearing, burn
ing, or erasure, but without totally destroying 
it. See Woodfill v. Patton, 76 Ind. 583, 40 
Am. Rep. 269. Also, the alteration in the 
writing, as in a negotiable instrument, so as 
to make it another and different instrument 
and no longer evidence of the contract which 
the parties made. Clem v. Chapman (Tex. 
Oiv. App.) 262 S. W. 168, 171. 

M UST I ZO. A name given in a South Caro- I n  Crim inal Law 
lina Act of 1740 to the issue of an Indian and The depriving a man of the use of any of 
a negro. Miller v. Dawson, Dudl. (S. C.) 174. those limbs which may be useful to him in 

M UTA-CA N U M. A kennel of hounds ; one 
of the mortuaries to which the crown was 

fight, the loss of which amounts to mayhem. 
1 Bl. Comm. 130. 

entitled at a bishop's or abbot's decease. 2 M UT I NnUS. Insubordinate ; disposed to mu
BI. Comm. 426. tiny ; tending to incite or encourage mutiny. 

M UTAT I O  N OM I N I S. Lat. In the civil law. M UT I NY, 'Ii. To rise against lawful or con
Change of name. Cod. 9, 25. stituted authority, particularly in the naval 

or military service. United States v. Krafft 
M UTAT I O N .  In French law. This term is (C. C. A.) 249 F. 919, 925, L. R. A. 19'18F, 402. 
synonymous with "change," and is especially 
applied to designate the change wh1Ch takes M UT I NY, n. In criminal law. An insurrec
place in the property of a thing in its trans- tion of soldiers or seamen against the author
mission from one person to another. Muta- , ity of their commanders ; a sedition or re
tion, therefore, happens when the owner of volt in the army or navy. See The Stacey 
the thing sells, exchanges, or gives it. MerI. Clarke (D. C.) 54 F. 533 ; McOargo v. New 
Repert. Orleans Ins. Co., 10 Rob. (La.) �n3; 43 Am. 
M UTAT I O N  O F  L,I BEL. In practice. An Dec. 180 ; U. S. v. Smith, 1 Mas. 147, Fed. 
amendment allowed to a Ubel, by which there Cas. No. 16,337 ; U. S. v. Kelly, 4 Wash. C. 
is an alteration of the substance of the libel, C. 528, Fed. Cas. No. 15,516 ; U. S. v. Borden, 
as by propounding a new cause of action, or 1 Spra. 376, Fed. Cas. No. 14,625 ; Bev. St. § 
asking one thing instead of another. Dunl. 4596 (46 USCA § 701). 
Adm. Pl'. 213 ; U. S. v. Four Part Pieces of 
Woollen Cloth, 1 Paine 435, Fed. Cas. No. 
15,150 ; The Harmony, 1 Gall. 123, Fed. Cas. 
No. 6,081. 

M UTAT IS M U TA N D I S. Lat. With the neces
sary changes in points of detail, meaning that 
matters or things are generally the same, but 
to be altered when necessary, as to names, of
fices, and the like. Housman v. Waterhouse, 
191 App. Div. 850, 182 N. Y. S. 249, 251. 

M UTE". Speechless ; dumb ; that cannot or 
will not spea�. In English criminal law, a 
prisoner is said to stand m,ute when, being 
arraigned for treason or felony, he either 
makes no answer at all, or answers foreign 
to the purpose or with such matter as is not 
allowable, and will not answer otherwise, or, 
upon having pleaded not guilty, refuses to 
put himself upon the country. 4 Bl. Comm. 
324. 

In consequence an act of congress of March 8, 
1825, provided that if any person, in �ase of an of
fence not capital, shall , stand mute, the trial shall 
proceed as, upon a plea of not guilty. A similar pro
vision is to be found in the laws of many states, 
and, in England, the same practice is adopted by the 
court. 

M UT I tAT I ON. As applied to written docu
ments, such as wills, court records, and, the 
like, this term means' rendering the document 

M U T I NY ACT. In English law. An act of 
parliament annually passed to punish mutiny 
and desertion, and for the better payment of 
the army and their quarters. It was first 
passed April 12, 1689, and was the only provi
sion for the payment of the army. 1 BI. 
Comm. 415. 

M UTUAL. Interchangeable ; reciprocal ; 
each acting in return or correspondence to the 
other ; given and received ;-spoken of an 
engagement or relation in which like duties 
and obligations are exchanged ; e. {J., the 
marital relation. O'Malley v. O'Malley, 46 
Mont. 549, 129 P. 501, 502, Ann. Cas. 1914B, 
662. See, also, Canal-Commercial Trust & 
Savings Bank v. Brewer, 143 Miss. 146, 108 
So. 424, 431, 47 A. L. R. 45 ; Hoover Commer
cial Co. v. Humphrey, 107 Miss. 810, 66 So. 
214, 215 ; Wolfe v. Citizens' Bank of Dublin, 
26 Ga. App. 510, 106 S. E. 605, 606 ; Gears V" 
Ryan, 6 Boyce (Del.) 66, 96 A. 756. 

"Mutual" is not synonymous with "common." The 
latter word, in one of its meanings, denotes that 
which is shared, in the same or different degrees, by 
two or more persons ; but the former implies recip
rocal action or interdependent connection. This dis
tinction, however, is often ignored, as in the title 
of Dickens' work, "Our ' Mutual Friend." And see 
Modern Order of Prretorians · v. Bloom, 69 Oklo 219, 
171 P. 917, 920 ; Naill v. Order of United Commercial 
Travelers of America, 103 Oklo 179, 229. P. 833, 837. 
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As to mutual "Accounts," "Assent," "Com- MUTUA R I .  To borrow'; mutuatu8, a borrow
bat," "Conditions," "Contracts," "Covenants," -lng. 2 Arch. Pro 25. 
"Credits," "Debts," "Insurance," "Insurance 
Compfmy," "Mistake," "Promise," and "Tes-
taments," see those titles. 

' 
MUT UARY. A person who borrows personal 
chattels to be consumed by 'him and. returned 
to the lender in kind and quantity ; the bor

M UTUALITY. Reciprocation ; interchange. rower in a contract of mutuum. 

An acting by each of two parties ; an acting in 
return. M UTUATUS. A loan of money. See Gilbert, 

Com. Pleas 5. I n  Contracts 

Calied, also, mutuality of obligation. War
ren v. Ray County Coal Go., 200 Mo. App. 
442, 207 S. W. 883, 884. That quality of a 
contract which imposes an obligation on 
each to do, or permit to be done, something 
in consideration of the act or promise of 
the other. Spear v. Orendorf, 26 Md. 37 ; 
.King v. Prospect Point Fishing Club, 126 
Md. 213, 94 A. 780, 782 ; Hudson v. Browning, 
264 Mo. 58, 174 S. W. 393, 395, ; Dark Tobac
co Growers Co-op. Ass'n v. Mason, 150 Tenn. 
228, 263 S. W. 60, 67 ; Neola Elevator CO. V. 
Kruckman, 185 Iowa, 1254, 171 N. W. 743, 
744 ; Nebraska Gas & Electric Co. v. City 
of Stromsburg, Neb. (C. C. A.) 2 F.(2d) 518, 
522. 

"Mutuality" requires a contract to be of such a 
character that at the time it was entered into it 

M UTUS ET SURDUS. Lat. In civil and old 
Englis� law. Dumb and deaf. 

M UTUUM.  Lat. A loan for consumption ; a 
loan of chattels, upon an agreement that the 
borrower may consume them, returning to the 
lender an equivalent in kind and quantity ; 
as, a loan of corn, wine, or money which is to 
be used or consumed, and is to be replaced by 
other corn, wine, or money. Story, Bailm. § 
228 ; Payne v. Gardiner, 29 N. Y. 167 ; Downes 
v. Phamix Bank, 6 Hill (N. Y.) 299 ; Rahilly 
v. Wilson, 20 Fed. Cas. 181 . .At common law, 
such a transaction is regarded as a sale or ex
change, and not a bailment . .  Han,es v. Sha
piro & Smith, 168 N. C. 24, 84 S. E. 33, 35 ; 
New Domain Oil & Gas Co. v. Hayes, 202 Ky. 
377, 259 S. W. 715, 717, 38 A; L. R. 172. 

might have been enforced by either of the parties MYNSTER-HAM. Monastic habitation ; per� 
against the other. Barker v. Hauberg, 325 Ill. 538, haps tlie part of a monastery set ,  apart for 
156 N. E. 806, 808 ; Townsend v. Milliken (Tex. Civ. purposes of hospitality, or as a sanctuary for 
App.) 294 s. W. 938, 939. criminals. Anc. lnst. Eng. 

"Mutuality" means something more than undertak-
ings on the part of the parties ; it may mean an 
undertaking on one side and an executed or support
ed consideration therefor on the other. Paragon Oil 
Co. v. A. B. Hughes & Sons, 193 Ky. 532, 236 S. W. 
963 ; Ullman v. Bee Hive Department Store, 193 Wis. 
350, 214 N. W. 349, 350, 53 A. L. R. 281. But see C. G. 
Blake CO. Y. W. R. Smith & Son, 147 Va. 96,0, 133 S. 
E. 685, 688 ; Ash v. Chas. F. Noble Oil & Gas Co., 
96 Ok!. 211, 223 P. 175, 179. 

As to mutuality of "Assent," "Mistake," etc., 
see those titles. 

M UTUANT. The person who lends chattels 
in the contract of mutuum, (q. v.). 

MYSTERY. A trade, art, or occupation. 2 
lnst. 668. Masters frequently bind them
selves in the indentures with their appren
tices to teach them their art, trade, and mys

tery. State v. Bishop, 15 Me. 122 ; Barger 
v. Caldwell, 2 Dana (Ky.) 131. 

MYST I C  T ESTAM ENT. In the law of Louisi
ana, a closed or sealed will, required by stat� 
ute to be executed in a particular manner 
and to be signed (on the outside of the paper 
or of the envelope containing it) by a notary 
and seven witnesses as well as the testa tor. 
See Civ. Code La. art. 1584. 
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N 
N. An abbreviation of "Novellm," the Nov- N A M .  In old English law. A distress or seiz
els of Justinian, used in citing them. Tay!. ure of chattels. 
Civil Law, 24. As a Latin conjunction, for ; because. Oft-

In English, a common and familiar abbre- en used by the old writers in introducing the 
viation for the word "north," as used in maps, quotation of a Latin maxim. 
charts, conveyances, etc. See Burr v. Broad-
way Ins. Co., 16 N. Y. 271 ; Village of Brad- NAMAR E. L. Lat. In old records. To take, 
ley v. New York Cent. R. Co., 296 Ill. 383, 129 seize, or distrain. 

N. E. 744, 746. 

N. A. An abbreviation for "non allocatur," 
it is not allowed. 

N. B. An abbreviation for "nota b ene," mark 
well, observe ; also "nulla bona," no goods. 

N. C. D. Nemitne oontra dioente. No one dis
senting. 

N. D. An abbreviation for "Northern Dis
trict." 

N. E. I. An abbrev.iation for "non e8t inven
tU8," he is not found. 

N .  L. An abbreviation of "non liquet," (which 
see.) 

N. O. V. See Non Obstante Veredicto. 

N. P. An abbreviation fOT "notary public," 
(Rowley v. Berrian, 12 Ill. 200;) a lso for 
"nisi prius," (q. v.). 

N. R. An abbreviation for "New Reports ;"  
also for "not reported," and for "nonresident." 

N. S. An abbreviation for "New Series;" also 
for "New Style." 

N AAM. Sax. The attaching or taking of 
movable goods and chattels, called "1Jif" or 
"mort" according as the chattels were living 
or dead. Termes de la Ley. 

N A B O B. Originally the governor of a prov
ince mider the Mogul government of Hindos
tan, whence it became a mere title of any 
man of high rank, upon whom it was confer
red without any office being attacl1ed to it. 
Wils. Indian Gloss. 

N A  IF. L. Fr. A villein ; a born slave ; a 
bondwoman. 

NA I L. A lineal measure of t\VO inches and a 
quarter. 

NAKED. Bare ; wanting in necessary condi
tions ; incomplete, as a naked contract, (nu
dum paotum,) i. e., a contract devoid of con
sideration, and therefore invalid ; or simple, 
unilateral, comprising but a single element, as 
a naked authority, i. e., one which is not 
coupled with any interest in the agent, but 
subsists for tbe benefit of the principal alone. 

As to naked "Confession, " "Deposit," "Pos
session, " "Possibility," "Power," "Pl'omise," 
and "Trust," see those titl�s. 

NAMAT I O .  L. Lat . . In old English and 
Scotch law. A distraining or taking of a dis
tress ; an impounding. Spelman. 

N A M E. The designation of an individual per
son, or of a firm or corporation. Riley v. 
Litchfield, 168 Iowa, 187, 150 N. W. 81, 83, 
Ann. Cas. 1917B, 172 ; Bacon v. Dawson, 53 
Okl. 689, 157 P. 1033, 1034 ; Badger Lumber 
Co. v. Collinson, 97 Kan. 791,156 P. 724, 725; 
O'Brien v. Board of E,lection Com'rs of City 
of Boston, 257 Mass. 332, 153 N. E. 553, 557 ; 
Evans v. Brendle, 173 N. O. 149, 91 S. E. 723, 
724. In law a man cannot have more than one 
Christian name. Rex v. Newman, 1 Ld. Raym. 
562. As to the history of Christian names and 
surnames and their use and relative impor
tance in law, see In re Snook, 2 Hilt. (N. Y.) 
566. 

D istinctive N ame 

As used in regulation of United States De
partment of Agriculture. A trade, arbitrary, 
or fancy name which clearly distinguishes a 
food product, mixture, or compound from any 
other food product, mixture, or compound. 
Crescent Mfg. Co. v. Wilson (D. C.) 2.33 F. 282, 
285; U. S. v. Forty Barrels and Twenty Kegs 
of Coca Cola, 241 U. S. 265,36 S. Ct. 573, 580, 
60 L. Ed. 995, Ann. Oas. 1917C, 487. 

Name and Arms Clause 

The popular name in English law for the 
cIa use, sometimes inserted in a will or settle
ment by which property is given to a person; 
for the purpose of imposing on him the con
dition that he shall assume the surname and 
arms of the testator or settlor, with a direc
tion that, if he neglects to assume or discon
tinues the use of them, the estate shall de
volve on the next person in remainder, and 
a provision for preserving contingent remain
ders. 3 Dav. Prec. Conv. 277 ; Sweet. 

N A M E LY. A difference, in grammatical 
sense, in strictness exists between the words 
namely and including. Namely imports inter
pretation, i. e., indicates what is included in 
the previous term ; but including imports ad
dition, i. e., indicates something not included. 
2 J arm. Wills 222. 

NAM I UM. L. Lat. In old English law. A 
taking ; a distress. Spelman. Things, goods, 
or animals taken by way of distress. Simplea; 
namium, a simple taking or pledge. Bract. 
fo1. 205b. 
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NAM I UM VET I TUM. An unjust taking of 
the cattle of another and driving them to an 
unlawful place, pretending damage done by 
them. 3 Bl. Comm. 149. 
NANTES, E D I CT O F. A celebrated law fc;>r 
the security of Protestants, made by Henry 
IV. of ll'rance, and revoked by Louis XIV., 
October 2, 1685. 

NANTISSE.M ENT. ' In French law, is the con
tract of pledge ; if of a movable, it is called 
"gage ;" and if of an immovable, it is called 
"antichrese." Bro·wn. 

N A R R. A common abbreviation of "nan'a
tio," (q. v.). A declaration in an action. Ja
cob. 

NARRAT I O. Lat. One of the common law 
names for a plaintiff's count or declaration, 
as being a narrative of the facts on which 
he relies. 

N A R RAT I VE. In Scotch conveyancing. That 
part of a deed which describes the grantor, 
and person in whose favor the deed is grant
ed, and states the cause (consideration) of 
granting. Bell. 

NA R RATOR. A countor; a pleader who 
draws narrs. Serviens narrator, a serjeant 
at law. Fleta, 1. 2, c. 37. 

N AR ROW SEAS. Those seas which run be
tween two coasts not far apart. The term is 
sometimes applied t o  the English channel. 
Wharton. 

N ASC I T U R US; Lat. That shall hereafter 
be born. A term used in marriage settlements 
to designate the future issue of the marriage, 
as distinguished from "natlls," a child al
ready born. 

N ATALE. The state and condition of a man 
acquired by birth. 

NAT I ET NASC I TU R I .  Born and to be born. 
All heirs', near .and remote. 

NAT I O. In old records. A native place, 
Cowell. 

NAT I ON.  A people, or aggregation of men, 
existing in the form of an organized jural so
ciety, usually inhabiting a distinct portion 
of the earth, speaking the same language, 
using the same customs, possessing historic 
continuity, and distinguished from other like 
groups by their racial origin and character
istics, and generally, but not necessarily, liv
ing under the same government and sovereign;
ty. See Montoya v. U. S., 180 U. S. 261, 21 
S. Ct. 358, 45 L. Ed. 521 ; 'Vorcester v. Geor
gia, 6 Pet. 539, 8 L. Ed. 483 ; Republic of Hon
duras v. Soto, 112 N. Y. 310, 19 N. E. 845, 2 
L. R. A. 642, 8 Am. St. Rep. 744. 

Besides the element of autonomy or self-govern
ment, that is, the independence of the community 

as a whole from the interference of any foreign pow
er in its affairs or any subjection to such power, it 

Is further necessary to the constitution of a nation 

NATIONAL GOVEltNMENT 

that It should be an organi zed jural society, that is, 
both governing its own members by regular laws, 
and defining and protecting their rights, and respect

ing the rights and duties which attach to it as a COD
stitutent member of the family of nations. Such a 

society, says Vattel, has her affairs and her in

terests ; she deliberates and takes resolutions in 
common ; thus becoming a moral person, who pos
sesses an understanding and will peculiar to her
self, and is susceptible

' 
of  obligations a,nd rights. 

Vattel, §§ 1, 2. 
The words "nation" and "people" are frequently 

'used as synonyms, but there is a great difference be

tween them. A nation is an aggregation of men 
speaking the same language, having the same cus

toms, and endowed with certain moral qualities 
which distinguish them from other groups o f  a like 
nature. It would follow from this definition that a 
nation is destined to form only one state, and that 

it  constitutes one indivisible whole. Nevertheless, 
the history of every age presents us with nations di

vided into several states. Thus, Italy was for cen

turies divided among several different governments. 
The people is the collection of all citizens without 

distinction of rank or order. All men living under 

the same government compose the people of the 

state. In relation to the state, the citizens constitute 

the people ; in relation to the human race, they 

constitute the nation. A free nation is one not sub
ject to a foreign government, whatever be the con

stitution of the state ; a peopZe is free when all the 
citizens can participate in a certain measure in the -

direction and in the examination of public affairs. 

The people is the political body brought into ex

istence by community of laws, and the p eople may 
perish with these laws. The nation is the moral 

body, independent of political revolutions, because 

i t  is constituted by inborn qualities which render it 

indissoluble. The state is the people organized into 
a political body. Lalor, Pol. Enc. 8. V. 

In American constitutional law the word 
"state" is applied to the several members of 
the American Union, while the word "nation" 
is applied to the whole body of the people em
braced within the jurisdiction of tpe federal 
government. Cooley, Const. Lim. 1. See Tex
as v. White, 7 Wall. 720, 19 L. Ed. 227. 

N AT I O N A L. Pertaining or relating to a na
tion as a whole ; commonly applied in Ameri
can law to institutions, laws, or affairs of the 
United States or its government, as opposed 
to those of the several states. 

NAT I O N A L  BAN I<. A bank incorporated 
and doing business under the laws of the Unit
ed States, as distinguished from a state bank, 
which derives its powers from the authority 
of a particular state. 

NAT I O NAL C U R R E N CY. Notes issued by 
national banks, and by the United States gov
ermnent. 

NAT I O NA L  D E BT. The money owing by 
government to some of the public, the interest 
of which is paid out of the taxes raised by 
the whole of the public. 

N AT I O NA L  D O MA I N. See Domain. 

N AT I O NAL D O M I C I LE. See Domicile. 

NAT I O N A L  GOVE R N M E NT. The govern
ment of a whole nation, as distinguished from 
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that of a local or territorial division of the 
nation, and also as distinguished from that of 
a league or confederation. "A national gov

,ernment is a government of the people of a 
:single state or nation, united as a community 
iby what is termed the 'social compact,' and 
possessing complete and perfect supremacy 
over persons and things, so far as they can 
be made the lawful objects of civil govern
ment. A federal government is distinguished 
from a national government, by its being the 
government of a community of independent 
and sovereign states, united by compact." 
Piqua Brancl� Bank v. Knoup, 6 Ohio St. 393. 

NAT I ONAL I TY. That quality or character 
which arises from the fact of a person's be

longing to a nation or state. Nationality de
termines the political status of the individual; 
especially with reference to allegiance ; while 
domicile determines his civil status. Nation.: 
ality arises either by birth or by naturaliza
tion. According to Savigny, "nationality" is 
also used as opposed to "territoriality," fot 
the purpose of distinguishing the case of a 
nation having no national territory ; e. g., the 
Jews. 8 Sav. Syst. § 346; Westl. Priv. Int. 
Law, 5. 

N ATIO N AL I ZAC I ON .  In Spanish and Mexi
can law. Nationalization. "The nationaliza
tion of property is an act which denotes that 
it has become that of the nation by some proc
ess of law, whereby private individuals or cor
porations have been for specified reas-ons de
prived thereof." Hall, Mex. Law, § 749. 

N AT I ONS, LAW O F. See International Law. 

NATI V E. A natural-born subject or citizen ; 
a denizen by birth ; one who owes 'his domicile 
or citizenship to the fact of his birth within 
the country referred to. The term may also 
include one born abroad, if his parents were 
then citizens of the country, and not perma
nently residing in foreign parts. See U. S. v. 
Wong Kim Ark, 169 U. S. 649, 18 S. Ct. 456, 
42 L. Ed. 890 ; New Hartford v. Canaan, 54 
Conn. 39, 5 A. 360 ; Oken v. Johnson, 160 Minn. 
217, 199 N. W. 910 ; Ex parte Gilroy (D. C.) 
257 F. 110, 127 ; Minotto v. Bradley (D. C.) 252 
F. 600, 602. 

NAT1V U S. Lat. In old English law, a na
tive-; ' specifically, one born into a condition 
of servitude ; a born serf or villein. 

1222 

lord when his villein had run away from him. 
It was directed to the sheriff, and commanded 
him to apprehend the villein, and to restore 
him together with his goods to the lord. 
Brown. 

Natura ap petit perfectu m ;  ita et lex. Nature 
covets perfection ; so does law also. Hob. 144. 

NATU RA BREV I U M .  The name of an an
cient collection of original writs, accompan
ied with brief comments and explanations, 
compiled in the time of Edward III. This is 
commonly called "Old Natura Brevium," (or 
"0. N. B.,") to ,distinguish it from Fitzher
bert's Natura Brevium, a later work, cited 
as "F. N. B.," or "Fitzh. Nat. Brev." 

Natura fide j u ssionis sit strictissi mi  j u ris et non 
d u rat vel  extendatur de re ad re,m, de perso na 
ad pe rso nam, d e  tem pore ad tem pus. The na
ture of the contract of suretyship is strictissi
mi juris, and cannot endure nor be extended 
from thing to thing, from person to person, or 
from time to time. Burge, Sur. 40. 

Natura non .tacit saltu m ;  ita n ee lex. Nature 
makes no leap, [no sudden or irregular move
ment ;] so neither does law. Co. Litt. 238. 
Applied in old practice to the regular observ
ance of the degrees in writs of entry, which 
could not be passed over per saltum. 

N atura non facit vacu u m ,  nee'lex supervac u u m .  
Nature makes no vacuum, the law nothing 
purposeless. Co. Litt. 79. 

Naturre vis maxi ma;  natura bis maxim a. The 
force of nature is greatest ; nature is doubly 
great. 2 Inst. 564. 

NATU RAL. The juristic meaning of this 
term does not differ from the vernacular, ex
cept in the cases where it is used in opposi
tion to the term "legal ;" and then it means 
proceeding from or determined by physical 
causes or conditions, as distinguished from 
positive enactments of law, or attributable to 
the nature of man rather than to the com
mands of law, or based upon moral rather 
than legal considerations or sanctionS'. 

-Natural affection. Such as naturally sub
sists between near relatives, as a father and 
child, brother and sister, husband and wife. 
This is regarded in law as a good considera
tion. 

-Nativa. A niefe or female villein. So called -Natural-born subject. In English law. One 
because for the most part bond by nativity. born within the dominions, or rather within 
Co. Litt. 122,b. the allegiance, of the king of England. 

-N at lvi conventionaril .  Villeins or bondmen -Natural fool. A person born without under
standing; a born fool or idiot. Sometimes by contract or agreement. 
called, in the old books, a "natural." In re 

-Nativl de stipite. Villeins or bondmen by Anderson, 132 N. C. 243, 43 S. E. 649. 
birth or stock. Cowell. 

-Nativitas. Villenage ; that state in which 
men 'Were born slaves. 2 Mon. Ang!. 643. 

�Nativo 'habendo. A writ which lay for a 

-Natural l ife. The period between birth and 
natural death, as distinguished from civil 
death, (q. 'Ii.). 

. 

As to natural "Allegiance,"· "Boundary," 
"Channel," "Child," "Day," "Deat;h," "Domi-



1223 

cile," "Equity," "Fruits," "Guardian," uHeir," 
"Infancy," "Liberty," "Obligation," "Person," 
"Possession," "Presumption," "Rights," "Suc
cess�on," "Water-course," and "Year," see 
those titles. 

. 

NAT U RAL LAW. This expression, "natural 
law," or jU8 naturale, was largely used in the 
philosophical speculations of the Roman ju
rists of the Antonine age, and was intended 
to denote a system of rules and principles for 
the guidance of human conduct which, inde
pendently of enacted law or of the systems 
peculiar to any one people, might be discov
ered by the rational intelligence of man, and 
would be found to grow out of and conform 
to his nature, meaning by that word his whole 
mental, moral, and physica'l. constitution. The 
point of departure for this conception was 
the Stoic doctrine of a life ordered "accord
ing to nature," which in its turn r'ested upon 
the purely supposititious existence, in primi
tive times, of a "state of nature ;" that is, a 
condition of society in which men universally 
were governed solely by a rational and con
sistent obedience to the needs, impulses, and 
promptings of their true nature, such nature 
being as yet undefaced by dishonesty, false
hood, or indulgence of the baser passions. 
See Maine, Anc. Law, 50, et seq. See Jus 
Naturale. 

NAUTIOAL MILE 

born before a particular person or event, er 
g., before the death of his father, before a. po
litical revolution, etc. Post nat us, one born, 
after a particular person or event. 

NAUCLERUS. Lat. In the civil law. The· 
master or owner of a merchant vessel. Cal-
vine 

NA U F RAG E. In French maritime law. 
Shipwreck. "The violent agitation of the 
waves, the impetuous force of the winds, 
storm, or lil!htning, may swallow up the ves
sel, or shatter it, in such a manner that noth
ing remains of it but the wreck ; this is called 
'making shipwreck,' (Jaire nau/rage.) The 
vessel may also strike or run aground upon 
a bank, where it remains grounded, which is 
called 'echouement;' it may be dashed against 
the coast or a rock, which is called 'bris;' an 
accident of any kind may sink it in the sea, 
.where it is swallowed up, which is called 
'sombrer.''' 3 Pard. Droit Commer, § 643. 

NAU FRAG I U M. Lat. Shipwreck. 

NAUG HT. In old practice. Bad; defective. 
"The bar is naught." 1 Leon. 77. "The avow
ry is naught." 5 Mod. 73. "The plea is un
doubtedly naught." 10 Mod. 329. See 11 Mod. 
179. 

N A U LAGE. The freight of passengers in a 
ship. Johhson ; Webster. 

Naturale est q uidlibet d issolvi eo modo q u o  liga
tur. It is natural for a thing to be unbound 
in the same way in which it was bound. J enk. 
Cent. 66; Broom, Max. 877. NAULUM.  In the civil law. The freight or 

fare paid for the transportation of cargo or 
NAT U RA LEZA. In Spanish law. The state passengers over the sea in a vessel. This is a O'f a natural-born subject. Whi�e, New Recop. Latinized form of a Greek word. 
b. 1, tit. 5, c. 2. 

NAT U RA L I ZATfON. The act of adopting an 
alien into a nation and clothing him with all 
the rights possessed by a natural-born citizen. 
Boyd v. Nebraska, 143 U. S. 135,12 S. Ct. 375, 
36 L. Ed. 103. 

Collective Naturalization  

Takes place where a government, by treaty 
or cession, acquires the whole or part of the 
territory of a foreign nation and takes to it
self the inhabitants thereof, clothing them 
with the rights of citizenship either by the 
terms of the treaty or by subsequent legisla
tion. State v. Boyd, 31 Neb. 682, 48 N. W. 
739; People v. Board of Inspectors, 32 Misc. 
Rep. 584·, 67 N. Y. S. 236; Opinion of Jus
tices, 68 Me. 589. 

NAT U RA L I ZE. To confer citizenship upon 
an alien ; to make a foreigner the sa,me, in 
respect to rights and privileges, as if he were 
a native citizen or subject. 

NAT U RA L I Z E D  C I T I ZEN.  One who, being 
an alien by birth, has received citizenship un-
der the laws of the state or nation. . 

NATUS. Lat. Born, as distinguished from 
nasciturus, about to be born. A.nte natu,s, one 

NAUTA. Lat. In the civil and maritime law. 
A sailor ; one who works a ship. Calvin. 

Any one who is on board a ship for the pur
pose of navigating her. 

The employer of a ship. Dig. 4, 9, 1, 2. 

NAUT I CA PECU N I A. A loan to a sl:ripown
er, to be repaid only upon the successful ter
mination of the voyage, and therefore allow
ed to be made at an extraordinary rate of in
terest (nauticum !renus). Holland, Jurispr. 
250. 

. 

NAUT I CAL. Pertaining to ships or to the art 
of navigation or the business of carriage by 
sea. 

NAUT I CA L  ASSESSORS. Experienced ship
masters, or other persons having special 
knowledge of navigation and nautical affairs, 
who are called to the assistance of a court 
of admiralty, in difficult cases involving ques
tions of negligence, and who sit with the 
judge during the argument, and give their ad
vice upon questions of seamanship or the 
weight of testimony. The Empire (D. C.) 19 
F. 559; The Clement, 2 Curt. 369, Fed. Cas. 
No. 2,879. 

NAUT I CA L  M I LE. See Mile. 
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NAUT I C U M  FCEN US. Lat. In the civil law. 
Nautical or maritime interest; an extraordi
nary rate of interest agreed to be paid for 
the loan of money on the hazard of a voyage; 
corresponding to interest on contracts of bot
tomry or respondentia in English and Ameri
can maritime law. See Mackeld. Rom. Law, § 
433 ; 2 Bl. · Comm. 458. 

NAVAG I U M. In old English law. A duty on 
certain tenants to carry their lord's goods in 
a ship. 

NAVAL. Appertaining to the navy, (q. v.). 

NA V A L CO U RTS. Courts held abroad in 
certain cases to inquire into complaints by the 
master or seamen of a British ship, or as to 
the wreck or abandonment of a British ship. 
A naval court consists of three, four, or five 
members, being officers in her majesty's navy, 
consular officers, masters of British merchant 
ships, or British merchants. It has power 
to ·supersede the master of the ship with ref
erence to which the inquiry is held, to dis
charge any of the seamen, to decide questions 
as to wages, send home offenders for trial, or 
try certain offenses in a summary manner. 
Sweet. 

NAVAL C O U RTS-MART I AL. Tribunals for 
the trial of offenses arising in the manage
ment of public war vessels. 

NAVAL LAW. The system of regulations and 
principles for the government of the navy. 

NAVAL O F F I CER. An officer in the navy. 
Also an important functionary in the United 
States custom-houses, who estimates duties, 
signs permits and clearances, certifies the col
lectors' returns, etc. 

NAVARCH US·. In the civil law. The master 
or commander of a ship; the captain of a man
of-war. 

NAV I CULA R I US. In the civil law. The mas
ter or captain of a ship. Calvin. 

NAVI GABLE. Capable of being navigated; 
that may be navigated or passed over in ships 
or vessels. But the term is generally under
stood in a more restricted sense, viz., sub
ject to the ebb and flow of the tide. 

"The doctrine of the common law as to the 
navigability of waters has no application in this 

country. Here the ebb and flow of the tide do 
not constitute the usual test, as in England, or 

any test at all, of the navigability of waters. There 

no waters are navigable in fact, or at least to any 
considerable extent, which are not subject to the 

tide, and from this circumstance tide-water and 
navigable water there signify substantially the same 

thing. But in this country the case is widely dif
ferent. Some of our rivers are as navigable for 
many ·hundreds of miles above as they are below the 

limits of tide-water, and some of them are navigable 

for great distances by large v essels, which are n.ot 
even affected by the tide at any point during their 
entire length. A different test must therefore be ap

plied to determine the navigability of our rivers, and 
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that is found in their navigable capacity. Those riv

ers must be regarded as public navigable rivers, in 
law, which are navigable in fact. And they are 

navigable in fact when they are used, or are sus
ceptible of being used, in their ordinary condItion, 
as highways for commerce, over which t rade and 

travel are or may be conducted in the customary 

modes of trade and travel on water. And they con

stitute navigable waters of the United States, within 
the meaning of the acts of congress, in contradistinc
tion from the navigable waters of the states, when 

they form, in their o rdinary condition, by them
selves, or by uniting with other waters, a continued 

highway over which commerce is or may be carried 
on with other states or foreign countries in the 

customary modes in whi ch such commerce is con

ducted by water." The Daniel Ball, 10 Wall. 563; 

19 L. Ed. 999. And see Packer v. Bird, 11 S. Ct. 21(), 
137 U. S. 661, 34 L. Ed. 819 ; The Genesee Chief, 12 

How. 455, 13 L. Ed. 1058 ; Illinois Cent. R. Co. v. 

State, 13 S. Ct. 110, 146 U. S.  387, 36 L. Ed. 1()18. 

It is true that the flow and ebb of the tide is not 
regarded, in this country, as the usual, or any 

real, test of navigability ; and it only operates to 

impress, prima faCie, the character of being public 

and navigable, and to place the onus of p roof on the 
party affirming the contraTY. But the navigability 
of tide-waters does not materially depend upon past 

or p resent actual public us
'
e. Such use may estab

lish navigability, but it is not essential to give the 

character. Otherwise, streams in new and unset
tled sections of the country, or where the increase, 

growth, and development have not been sufficient 
to call them into public use, would be excluded, 

though navigable in fact, thus making the char

acter of being a navigable stream dependent on the 
occurrence of the necessity of public use. Capability 

of being used for useful purposes of navigation, of 
trade and travel, in the usual and ordinary modes, 

and not the extent and manner of the use, is the 

test of navigability. Sullivan v. Spotswood, 82 Ala. 

166, 2 So. 716. 

N AV I GA B LE R I VER O R  ST REAM. At com
mon law, a river or stream in which the tide 
ebbs and flows, or as far as the tide ebbs and 
flows. 3 Kent, Comm. 412, 414, 417, 418; 2 
Hil. Real Prop. 90, 91. But as to the defini
tion in American law, see Navigable, 8upra. 

NAV I GA BLE WAT ERS. Those waters which 
afford a channel for useful commerce. The 
Montello, 20 Wall. 430, 22 L. Ed. 391. In sev
eral states so long as a stream or body of 
water may be put to public use it is "naviga
ble" whether it can be used for commercial 
navigation or not. U. S. v. Holt State Bank 
( C. C. A.) 294 F. 161, 166; State v. Korrer, 
127 Minn. 60, 148 N. W. 617, 618, L. R. A. 
1916C, 139; State v. Akers, 92 Kan. 169, 140 
P. 637, 640, Ann. Cas. 1916B, 543; Collins v. 
Gerhardt, 237 Mich. 38, 211 N. W. 115, 116; 
Sumner Lumber & Shingle Co. v. Pacific Coast 
Power Co., 72 Wash. 631, 131 P. 220, 222. 

See, also, Navigable, supra. 

NAV I GATE. To conduct vessels through nav
igable waters; to use the waters as a means 
of communication. Ryan v. Hook, 34 Hun 
(N: Y.) 185. 

NAV I GAT I ON. The act Qr the'science or the 
business of traversing the sea or other waters 
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in ships or vessels. Pollock v. Cleveland Ship 
Building Co., 56 Ohio St. 655, 47 N . . E. 582; 
The Silvia, 171 U. S. 462, 19 S. Ct. 7, 43 L. Ed. 
241 ; Laurie v. Douglass, 15 Mees. & W. 746. 

N avigation Acts 

In English law, were various enactments 
passed for the protection of British shipping 
and commerce as against foreign countries. 
For a sketch of their history and operation, 
see 3 Steph. Comm. They are now repealed. 
See 16 & 17 Viet. c. 107, and 17 & 18 Vict. cc. 
5, 120. Wharton. 

Navigation, R u les. of 

Rules and regulations adopted by commer
cial nations to govern the steering and man
agement of vessels approaching each other at 
sea so as to avoid the danger of collision or 
fouling. 

Regular Navigation 

In this phrase, the word "regular" may be 
used in contradistinction to "occasional," 
rather than to "unlawful," and refer to ves
sels that, alone or with others, constitute 
lines, and not merely to such as are regular 
in the sense of being properly documented 
under the laws of the country to which they 
belong. The Steamer Smidt, 16 Op. Attys. 
Gen. 276. 

NAV I R E. Fr. In E'rench law. A ship. Em
erig. Traite des Assur. c. 6, § 1. 

N AV I S. Lat. A ship; a vessel. 

HE RBOIPIATUB, 

NAZIM. In Hindu law. Composer, arrang
er, adjuster. The first officer of a province, 
and minister of the department of criminal 
justice. 

N E  A D M  I TTAS. Lat. In ecclesiastical law. 
The name of a prohibitory writ, directed to 
the bishop, at the request of the plaintiff or 
defendant, where a qu.are it:npedit is pending, 
when either party fears that the bishop will 
admit the other's clerk pending the suit be
tween them. Fitzh. Nat. Brev. 37. 

NE BAlLA PAS. L. Fr. He did not deliver. 
A plea in detinue, denying the delivery to the 
defendant of the thing sued for. 

NE D I STU RBA PAS. L. Fr. (Does or did 
not disturb.) In English practice. The gen
eral issue or general plea in quare impedlit. 
3 Steph. Comm. 663. 

N E  D O NA PAS, or N O N  D E D I T. The gen
eral issue in a formedon, now abolished. It 
denied the gift in tail to have been made in 
manner and form as alleged; and was there
fore the proper plea, if the tenant meant to 
dispute the fact of the gift, but did not ap
ply to any other case. 5 East, 289. 

N E  EX EAT REGNO.  Lat. In English prac
tice. A writ which issues to restrain a per� 
son from leaving the kingdom. It was form
erly used for political purposes, but is now 
only resorted to in equity when the defendant 
is about to leave the kingdom; it is only in 
cases where the intention of the party to leave 
can be shown that the� writ is granted. NAV I S  BONA. A good ship; one that was 

staunch and strong, well caulked, and stif
fened to bear the sea, ohedient to her helm, N E  EXEAT REPU BLICA. Lat. In Ameri-

can practice. A writ similar to that of ne swift, and not unduly affected by the wind. 
exeat regno, (q. 'V.,) available to the plaintiff Calvin. 

NAVY. A fleet of ships; the aggregate of 
vessels ,of war belonging to an independent 
nation. In a broader sense, and as equiv
alent· to "naval forces," the entire corps of 
officers and men enlisted in the naval service 
and who man the pu.blic ships of war, includ
ing in this sense, in the United States, the 
officers and meil of the Marine Corps'. See 
Wilkes v. Dinsman, 7 How. 124, 12 L. Ed. 
618 ; U. S. v. Dunn, 120 U. S. 249, 7 S. Ct. 507, 
30 L. Ed. 667. 

N AVY B I LLS. Bills drawn by officers of the 
English navy for their pay, etc. 

NAVY D E PA RTMENT. One of the executive 
departments of the United States, presided 
over by the secretary of the navy, and hav
ing in charge the defense of the country by 
sea, by means of ships of war and otheI 
naval appliances. 

NAVY P E NS I O N .  A pecuniary allowance 
made in consideration of past services of 
some one in the navy. 

N AZE RAN N A. A sum paid to government 
as an acknowledgment for a grant of lands, 
or any public office. Enc. Lond. 

in a civil suit, under some circumstances, 
when the defendant is about to leave the 
state. See Dean v. Smith, 23 Wis. 483, 99 Am. 
Dec. 198 ; Adams v. Whitcomb, 46 Vt. 712; 
Cable v. Alvord, 27 Ohio St. 664. 

N E  G I ST P'AS EN B O U C H E. L. Fr. It does 
not lie in the mouth. A common phrase in 
the old books. Yearb. M. 3 Edw. II. 50. 

N E I NJ UST E V EX ES. Lat. In old English 
practice. A. prohibitory writ, commanding a 

lord not to demand from the tenant more 
services than were justly due by the tenure 
under which his ancestors held. 

N E  LU M I N I B US O F F I C I ATU R. Lat. In 
the civil law. The mime of a servitude which 
restrains the owner of a house from making 
such erections as obstruct the light of the 
adjoining house. Dig. 8, 4, 15, 17. 

NE QU I D  I N  LOCO PU BLICO V E L  I T I N ER E  
F I AT. · Lat. 'l'hat nothing shall be done ,(put 
or erected) in a public place or way. The 
title of an interdict in the Roman law. Dig, 
43, 8. 

N E  REC I P I A.T U R. Lat. That it be not re
ceived. A caveat or warning given to a law 



NE REOTOR PROSTEltNBT ARBORES 

officer, by a party in a cause, not to receive 
the next proceedings of his opponent. 1 Sell. 
Pr. 8. 

NE REC,TOR PROSTERNET ARBORES. L. 
Lat. The statute 35 Edw. I. § 2, prohibiting' 
rectors, i. e., parsons, from cutting down the 
trees in church-yards. In Rutland v. Green, 
1 Keb. 557, it was extended to prohibit them 
from opening new mines and working the 
minerals therein. Brown. 

NE RELESSA PAS. L. Fr. Did not release. 
Where the defendant had pleaded a release, 
this was the proper replication by way of tra
verse. 

NE UNGUES ACCOUPLE. L. Fr. Never 
married. More fully, ne unques aGGouple en 
loiall matrimonie, never joined in lawful mar
riage. The name of a plea in the action of 
dower unde nihil habet, by which the tenant 
denied that the dowress was ever lawfully 
married to the decedent. 

:NE UNGUES EXECUTOR. L. Fr. Never ex
.ecutor. The name of a plea by which the de
fendant denies that he is an executor, as he 
is alleged to be ; or that the plaintiff is an ex
,ecutor, as he claims to be. 

NE UNGUES SEIS,E GUE DO·WER.. L. Fr. 
(Never seised of a dowable estate.) In plead
ing. The general issue in the action of dow
�r unde nil habet, by which the tenant denies 
that the demandant's husband was ever seised 
of an estate of which dower might be had. 
Rosc. Real Act. 219, 220. 

NE UNGUES SON RECEIVER. L. Fr. In 
pleading. The name of a plea in an action of 
acc,ount-render, by which the defendant denies 
that he ever was receiver of the plaintiff. 12 
Yin. Abr. 183. 
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NEAT, NET. The clear weight or quantity of 
an article, without the bag, box, keg, or other 
thing in which it may be' enveloped. 

NEAT CATTLE. Oxen or heifers. "Beeves" 
may include neat stock, but all neat stock are 
not beeves. Castello v. State, 36 Tex. 324; 
Hubotter v. State, 32 Tex. 479. Straight
backed, d omesticated animals of the bovine 
genus regardless of sex, and is not generally 
but may be, taken to mean calves, or animals 
younger than yearlings. It includes cows, 
bulls, and steers, but not horses, mares, geld
ings, colts, mules, jacks, or jennies, goats, 
hogs, sheep, shoats, or pigs. State v. District 
Coutt of Fifth Judicial Dist. in and for Nye 
County, 42 Nev. 218, 174 P. 1023, 1025; State 
v. Swager, 110 Wash. 431, 188 P. 504, 506. 

NEAT-LAND. Land let out to the yeomanry. 
Cowell. 

NEATNESS. In pleading. The statement in 
apt and appropriate words of all the neces
sary facts, and no more. Lawes, PI. 62. 

N ee eu r'ia deficeret ir. justitia exhibenda. Nor 
should the ,court be deficient in showing j us
tice. 4 Inst. 63. 

NEC NON. A clause so called which was 
used as a fiction to give jurisdiction to the 
common pleas in connection with the writ of 
quare clausum fregit. 1 Holdsw. Hist. E. L. 
89, note. See Bill of Middlesex. 

Nee tempus  n ee locus occurrit re,gi. ' Jenk. 
Cent. 190. Neither time nor place affects the 
king. 

Nee veniam effuso sanguine casus  habelt. 
Where blood is spilled, the case is  unpardon
able. 3 Inst. 57. 

Nee ve,n iam, Imso n u m i n e,. casus habet. Where 
the Divinity is insul'ted the case is uripardon-

NE VARIETUR. Lat. It must not be al- able. Jenk. Cent. 167. 

teredo A phrase sometimes written by a no
tary upon a bill or note, for the purpose of es
tablishing its identity, which, however, does' 
not affect its negotiability. Fleckner v. Bank 
of United States, 8 Wheat. 338,5 L. Ed. 631. 

NEAP TIDES. Those tides which happen be
tween the full and change of the moon, twice 
in every twenty-four hours. Teschemacher 
v. Thompson, 18 Gal. 21, 79 Am. Dec. 151. 

NEAR. This word, as applied to space, can 
have no positive or precise meaning. It is a 
relative term, depending for its signification 
on the subject-matter in rel;ation to which it 
is ,used and the circumstances under which it 
becomes necessary to apply it to surrounding 
objects. Barrett v.,' Schuyler County' Court, 
44 Mo. 197; People V. Collins, 19 Wend. (N. 
Y.) 60; Boston & P. R. Corp. v. Midland R. 
Co., 1 Gray (Mass;) 367; Indianapolis & V. R. 
Co� V. �Newsoni, 54'Ind. 125; Holcomb v. Dan-
by,51 Vt. 428. 

. 

NECATION. The act of killing. 

NECESSARIES. Things indispensable, or 
things proper and useful, for the sustenance 
of human life. This is a relative term, and its 
meaning will contract or expand according to 
the situation and social condition of the per
son referrea to. Megraw v. Woods, 93 Mo. 
App. 647, 67 S. W. 709; Warner v. Heiden, 
28 Wis. 517, 9 Am. Rep. 515; Artz v. Robert
son, 50 Ill. App. 27 ; Cona.nt v. Burnham, 133 
Mass. 505, 43 Am. Rep. 532. 

In reference to the contracts of infants, 
this term is not used in its strictest sense, 
nor limited to that which is required to sus
tain life. Those things which are proper and 
suitable to each individual, according to his 
circumstances and condition in life, are nec
essaries, if not supplied from some other 
source. See Hamilton v. Lane, 138 Mass. 360; 
Jordan v. Coffield, 70 N. C. 113; Middlebury 
College V. Chandler, 16 Vt. 685, 42 Am. Dec. 
537; Breed v.· Judd, 1 Gray (Ma'ss.) 458. 
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In the case of ships the term "necessaries" 
means such things as are :fit and proper for 
the service in which the ship is engaged, and 
such as the owner, being a prudent man, 
would have ordered if present; e. g., anchors, 
rigging, repairs, victualS.' Maude & P. Shipp. 
71, 113. The master may hypothecate the 
ship for necessaries supplied abroad so as to 
bind the owner. Sweet. S·ee The Plymouth 
Rock. 19 Fed. Cas. 898: Hubbard v. Roach (0. 
0.) 2 F. 394; The Gustavia, 11 Fed. Cas. 126. 

Necessarium est quod non potest aliter se ha
bere. That is necessary which cannot be oth-
erwise. 

NEOESSIn' 

ey in capital cases, which has not the same 
operation in civil cases. Bac. Max. 

Necessitas facit licitum quod alias non est liei
tum. 10 Coke, 61. Necessity makes that law
ful which otherwise is not lawful. 

Neoessitas inducit prlvllegium quoad jura priva
ta. BiIlc. Max. 25. Necessity gives a privilege 
with reference to private rights. The ne
cessity involved in this maxim Is of three 
kinds, viz.: (1) Necessity of self-preservation; 
(2) of obedience; and (3) necessity resulting 
from the act of God, or of a stranger. Noy, 
Max. 32. 

Necessltas non habet legem. Neeessity has no NECESSARIUS. Lat. Necessary; un avoid- law. Plowd.l8a. "Necessity shall be a good able; indispensable; not admitting of choice 
excuse in .our law, and in every other law." or the action of the will; needful. 
Id. 

NECESSAR Y. As used in jurisprudence, the 
word "necessary" does not always import an 
absolute physical necessity, so strong that one 
thing, to which another may be termed "nec
essary," cannot exist without that other. It 
frequently imports no more than that one 
thing is convenient or useful or essential to 
another. To employ the means necessary to 
an end is generally understood as e�ploying 
any means calculated to produce the end, and 
not as. being confined to those single means 
without which the end would be entirely un
attainable. McCulloch v. Maryland, 4 Wheat. 
316, 413, 4 L. Ed. 579. 

As to necessary "Damages," "Deposit," 
"Domicile," "Implication,"· "Intromission," 
"Parties," "Repairs,"· and "Way," see those 
titles. 

Necessit21S publica maJor est quam privata. 
Public necessity is greater· than private. 
"Death," it has been obs�rved, "is the last 
and furthest. point of particular necessity, 
and the law imposes it upon every subject that 
he prefer the urgent service of his king and 
country before the safety of his life." Noy, 
Max. 34; Broom, Max. 18. 

Neoessitas quod cogit, defendit. Necessity de
fends or justi:fies. what it compels. 1 Hale, P. 
O. 54. Applied to the acts of a sheriff, or min
isterial officer, in the execution of his office� 
Broom, Max. 14. 

Neoessltas sub lege non continetur, quia quo4f 
aJ,ias non est lIoitum neoessitas facit. licitum. 
2 Inst. 326. Necessity is not restrained by 
law; since what otherwise is· not lawful ne-

NECESSITAS. Lat. Necessity; a force, cessity makes lawful. 
. . 

power, or influence which compels one to act Necessltas vlnoit legem. Necessity overrules against his will. Calvin. the ilaw. Hob. 144; Cooley, Const.Lim. (4th 
Necessitas Culpabilis Ed.) 747. 

Culpable necessity; unfortunate necessity; 
necessity whiCh, while it excuses the act done 
under its compulsion, does not leave the doer 
entirely free from blame. The necessity 
which compels a man to kill another in self
defense is thus distinguished from that which 
requires the killing of a felon. See 4 BI. 
Comm. 187. 

Trinode Necessltas 
In Saxon law. The threefold necessity or 

burden; a term used to denote the three 
things from contributing to the performance 
of which no lands were exempted, viz., the 
repair of bridges, the building of castles, and 
military service against an enemy. 1 BI. 
Comm. 263, 357. 

Necessitas vlnoit legem; legum· vincula il"ridet. 
Hob. 144. Necessity overcomes law; it de
rides the fetters of laws. 
NECESSITOUS CIRCUMSTANCES. In the 
civil code of Louisiana the words are used 
relative to the fortune of the deceased and to 
the condition in which the claimant lived dur
ing the marriage. Smith v. Smith, 43 La. 
Ann. 1140, 10 So. 248. 

Needing the necessaries of life, which cover 
not only primitive physical needs, things ab
solutely indispensable to human existence 
and decency, but those things, also, whieh are 
in fact necessary to the particular person left 
without support. State v. Waller, 90 Kan. 
829, 136 P. 215, 216, 49 L. R. A. (N. S.) 588.' 

NECESSITUDO. Lat. In the civil law. An Necessitas est l'ex temporls et loci. Necessity obligation; a close connection; relationship is the law of time and of place. 1 Hale, P. O. by blood. Calvin. . 
54. 

NECESSITY. Contrqlling force; irresistible
Necessitas exousat aut extenuat delictum In cap- compulsion; a power· or impulse so great that 
Italibus, quod non operatur Idem in clvillbus. it admits no choice of conduct. When it is� 
Necessity excuses or extenuates a delinquen- said tqat an act is done "under necessity," it: 



NECESSITY 

may be, in law, either of three kinds of neces
sity: (1) The necessity of preserving one's 
own life, which will excuse a homicide; (2) 
the necessity of obedience, as to the laws, or 
the obedience of one not sui j'uris to his su
perior; (3) the necessity caused by the act of 
God or a stranger. See Jacob; Mozley & 
'Vhitley. 

That which makes the contrary of a thing 
impossible: 

The quality or state of being necessary, 
in its primary sense signifying that which 
makes an act or event unavoidable. Spreckels 
v. City and County of San Francisco, 76 Cal. 
App. 267, 244 P. 919, 922; In re 'Vashington 
Ave. in Borough of Chatham, 5 N. J. Misc. 
858, 139 A. 239, 240. 

A constraint upon the will whereby a pel'
son is urged to do that which his judgment 
disapproves, and which, it is to be presumed, 
his will (if left to itself) would reject. A man, 
therefore, is excus,ed for those actions which 
are done through unavoidable force and com
pulsion. Wharton. 

In determining what is a work of "necessity" ex

cepted from the operation of the Sunday law, the 

necessity meant is not a physical or absolute neces

sity, but a moral fitness or propriety of the work 

and labor done under the circumstances of the par

ticular case, and whether or not the act is morally 

fit and proper is u sually a question of fact for the 

jury under proper instructions. Lakeside Inn Cor

poration v. Commonwealth, 134 Va. 696, 114 S.  E. 769, 

771 ; Natural Gas Products Co. v. Thurman, 205 Ky. 

100, 2.65 S. W. 475, 477 ; Hunt v. State, 19 Ga. App. 

448, 91 S. E. 879 ; Stellhorn v. Board of Com'rs of 

Allen County, 60 Ind. App. 14, no N. E.89, 91. The 

term "necessity" means an economical and moral 

necessity, rather than an unavoidable physical 

necessity. Rosenbaum v. State, 131 Ark. 251, 199 S. 

W. 388, 392, L. R. A. 1918B, nO!}. The necessity which 

must exist depends on what the general public in 

its ordinary modes of doing business regards as 

necessary. Gray v. Commonwealth, 171 Ky. 269, 188 

S.  W. 354, 355, L. R. A� 1917B, 93. "Works of neces

sity" include whatever is needful for the good health, 

order, or comfort of the community. State v. Dean, 

149 Minn. 410, 184 N. W. 275. 
. 

"Necessity," as used in statutes requiring certifi
cate of public convenience and necessity, means a 
public need and not an indispensable necessity. 

Wabash, C. & W. Ry. Co. v. Commerce Commission, 

309 Ill. 412, 141 N. E. 212, 214 ; Abbott v. Public Util
ities Commission, 48 R. I. 196, 136 A. 490, 491 ; Chi
cago, R. I. & P. 

·
Ry. Co. v. State, 126 Oklo 48, 258 P. 

874, 876. 
"Necessity," as applied to implied grants of rights 

of way and easements, is not it physical or absolute 

necessity, but a reasonable and practical necessity. 

Smith. v. Virginia Iron, Coal & Coke Co., 143 V�. 159, 

129 S. E. 274, 276 ; Davis v. Sikef:!, 254 Mass. 540, 151 

N. E. 291, 294. 
. 

"Necessity" justifying condemnation of land need 

Dot be an absolute necessity, but only a reasonable 
necessity of a corporation in the discharge of its 
duty to the public. Oneonta Light & Power Co. v. 
Schwarzenbach, 164 App. Div. 548, 150 N. Y. S. 76, 

83. 

The "necessity" of and appurtenance for the 
beneficial use of. leased premises, which will entitle 

the leSsee thereto, is  not an absolute necessity in the 
sense that it must be completely indispensable, but 
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is a real necessity and not. a mere convenience or 

advantag.e. Raynes v. Stevens, 219 Mass. 556, 107 

N. E. 398, 399. 

Homicide by Necessity 
A species of justifiable homicide, because it 

arises from some unavoidable necessity, 
without any will, intention, or desire, and 
without any inadvertence or negligence in the 
party killing, and therefore without any shad
ow of blame. A.s, for instance, by virtue of 
such an office as obliges one, in the execution 
of public justice, to put a malefactor to death 
who has forfeited his life to the laws of his 
country. But the law must require it, other
wise it is not justifiable. 4 Bl. Comm. 178. 

Public Neces�ity 
Of a municipal improvement, needed for 

reasonable convenience, facility, and com
pleteness in accomplishing a public purpose. 
In re 'Vashington Ave. in Borough of Chat
ham, 5 N. J; Misc. 858, 139 A. 239, 240. With 
reference to common carriers, great or ur
gent public convenience. Delaware, L. & W. 
R. Co. v. Van Santvoord (D. C.) 232 F. 978, 
983. 

NECI(-VERSE. The Latin sentence, "Mis

erere me·i, D etM," was so called, because the 
reading of it was made a test for those who 
claimed benefit of clergy. 

NECROPHILISM. See Insanity. 

NECROPSY. An autopsy, or post-mortem ex
amination of a human pody. 

NEED. Urgent want or necessity. Sawyer v. 
Dearstyne (Sup.) 139 N. Y. S. 9-55, 956. 

NEEDFUL. Necessary, requisite, essential, 
indispensable. Riddell v. Pennsylvania R. 
Co., 262 Pa. 582, 106 A. 80, 81. 

NEEDLESS. In a statute against "needless" 
killing or mutilation of any animal, this term 
denotes an act done without any useful mo
tive, in a spirit of wanton cruelty, or for the 
mere pleasure of destruction. Grise v. State, 
37 Ark. 460; Hunt v. State, 3 Ind. App. 383, 
29 N. E. 933; State v. Bogardus, 4 Mo. App. 
215. 

NEFAS. Lat. That which is against right 
or the divine law. A wicked or impious thing 
or act. Cal vin. 

. . 

NEFASTUS. I.1at. Inauspicious. Applied, 
in the Roman law, to a day on which it was 
unla wful to open the courts or administer 
justice. 

Negatio conclusionis est error in lelge. Wing. 
268. The denial of a conclusion is error in 
law. 

Negatio destruit negationem, et ambre faciunt 
affirmationem. A negative destroys a negative, 
and both make an affirmative. Co. Litt. i46b. 
Lord Coke cites this as a rule of gram ina tical 
construction, not always applying in law. 
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Negatio du plex est afH rmatlo. A double nega
tive is an affirmative. 

NEGAT I VE. A denial ; a proposition by 
which something is denied ; a statement in 
the form of denial. Two negatives do not 
make a good issue. Steph. PI. 386, 387. 

' 

As to negative "Covenant," "Easement," 
"Servitude," "Statute," and "Testimony," 
see thOose titles. 

NEGAT I VE AVERMENT. As opposed to the 
traverse or simple denial of an affirmative al
legation, a negative averment is ' an allega
tion of Some sUbstantive fact, e. g. , that prem
ises are not in repair, which, although nega
tive in form, is really affirmative in substance, 
and the party alleging the fact of non-repair 
must prove it. Brown. An averrp.ent in SOome 
of the pleadings in a case in which a negative 
is asserted. U. S. v. Eisenminger (D. C.) 16 
F.(2d) 816, 819. 

NEGATI VE COND I T I ON. One by which it 
is stipulated that a given thing shall not hap
pen. 

NEGAT I VE HEAD. As used in connection 
with a filtration plant it means the force that 
comes into play when a partial vacuum is 
created either within or below the filter bed. 
City of Harrisburg v. New York Continental 
Jewell Filtration Co. (C. C. A.) 217 F. 366, 368. 

NEGAT I VE PREGNANT. In pleading. A 
negative implying also an affirmative; Cowell. 
Such a form of negative expression as may 
imply or carry within it an affirmative. 
Steph. PI. 318 ; Fields v. State, 134 Ind. 46, 
32 N. E. 780 ; Stone v. Quaal, 36 Minn. 46, 29 
N. W. 326. As if a man be said to have alien
ed land in fee, and he says he has not aliened 
in fee, this is a negative pregnant; for, 
though it be true that he has not aliened in 
fee, yet it may be that he has made an es
tate in tail. Cowell. A "negative' pregnant," 
is a denial in form, but is in fact an admis
sion, as where the denial in hrec verba in
cludes the time and place, which are usually 
immaterial. Hall & Lyon Furniture Co. v. 
Torrey, 196 App. Div. 804, 188 N. Y. S. 486, 
487 ; Green v. Commercial Bank & Trust Co. 
(D. C.) 277 F. 527, 528 ; McIntosh Livestock 
Co. v. Buffington, 108 Or. 358, 217 P. 635, 636. 

NEGGILDARE. To claim kindred. Jac. L. 
Dict. 

NEGLEC,T. Omission or failure to do an act 
or perform a duty, or an omission or failure 
due to want of due care or attention. Bishop 
v. Tax Assessors of City of Newport, 47 R. I. 
351, 133 A. 342, 344 ; Faye v. Lilley Coal & 
Coke Co., 251 Pa. 409, 96 A. 987, 990. Being 
remiss in attention or duty toward. Norman 
v. State, 109 Ohio St. 213, 142 N. E. 234, 236. 

The term is used in the law of bailment 
as synonymous with "negligence." But the 
latter word is the closer translation of the 
Latin "negligentia." 

NEGLIGENCE 

As used in respect to the payment of mon
ey, refusal is the failure to pay money when 
demanded ; neglect is the failure to pay mon
ey which the party is bound to pay without 
demand. Kimball v. Rowland, 6 Gray (Mass.) 
224. 

The term means to omit, as to neglect busi
ness or payment or duty or work, and is gen .. 
erally used in this sense. It does not gener
ally imply carelessness or imprudence, but 
simply an omission to do or perform some 
work, duty, or act. Rosenplaenter v. Roes
sle, 54 N. Y. 262. 

'Vhen "neglect" to comply with an order is 
ground for imprisonment until the order is 
complied with, it is generally held to mean a 
careless omission of duty, and not an Oomis
sian from necessity. Brown v. Hendricks, 
102 Neb. 100, 165 N. W. 1075. 

Culpable Neglect 
In this phrase, the word "culpable" means 

not criminal, but censurable; and, when the 
term is applied to the omission by a person to 
preserve the means of enforcing his own 
rights, censurable is more nearly an equiva
lent. As he has merely lost a right of action 
which he might voluntarily relinquish, and 
has wronged ' nobody but himself, culpable 
neglect conveys the idea of neglect which ex
ists where the loss can fairly be ascribed to 
the party's own carelessness, improvidence, 
or folly. Bank v. Wright, 8 Allen (Mass.) 
121; Bennett v. Bennett, 93 Me. 241, 44 A. 
894 ; Haven v. Smith, 250 Mass. 546, 146 N. 
E. 18, 19. 

Willfu l ..... eglect 
Willful neglect is the neglect of the husband 

to provide for his wife the common necessar
ies of life, he having the ability to do so : or 
it is the failure to do so by reason of idle
ness, profligacy, or dissipation. Civil Code 
Cal. § 105. 

NEGLECTED M I NOR. One suffering from 
neglect and in state of want. People v. De 
Pue, 217 App. Div. 321, 217 N. Y. S. 205, 206. 

NEG L I GENCE. The omission to do some
thing which a reasonable man, guided by 
those ordinary considerations which ordi
narily regulate human affairs, would do, or 
the doing of something which a reasonable 
and prudent man would not do. Schneeweisz 
v. Illinois Cent. R. Co., 196 Ill. App. 248, 253;; 
Schneider v. C. H. Little Co., 184 Mich. 315, 
151 N. W. 587, 588 ; Campbell v. M'odel Steam 
IJaundry, 190 N. C. 649, 130 S. E. 638, 640 ; 
State v. Dean, 154 La. 671, 98 So. 82, 83 ; Lan
caster v. Carter (Tex. Com. App.) 255 S. W. 
392, 394 ; Blazic v. Franzwa, 179 Wis. 260, 
191 N. W. 572, 574 ;  Gummerson v. Kansas 
City Bolt & Nut Co., 185 Mo. App. 7, i71 S. 
·W. 959, 961 ; Hulley v. Moosbrugger, 88 N. J. 
Law, 161, 95 A. 1007, 1010, L. R. A. 1916C, 
1203. 
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. The failure to do that which a person of 
ordinary prudence, Ottenheimer v. Molohan, 
126 A. 97, 100, 146 Md. 175 ; Coca-Cola Bot
tling Co. v. Shipp, 174 Ark. 130, 297 S. W. 
856, 861 ; an ordinarily prudent person, Wichi
ta Valley Ry. Co. v. Meyers (Tex. Civ. App.) 
248 S. W. 444, 447 ; Birmingham Ry., Light & 
Power Co. v. Bason, 191 Ala. 618, 68 So. 49, 
51 ; Illinois Cent. R. Co. v. Cash's Adm'x, 221 
Ky. 655, 299 S. W. 590, 593 ; Kelch's Adm'r v. 
National Contract Co., 178 Ky. 632, 199 S. W. 
796, 798 ; a reasonable and prudent person, 
Chickasha Cotton Oil Co. v. Brown, 39 Okl. 
245, 134 P. 850 ; Electric Supply Co. v. Rosser, 
88 Old. 220, 214 P. 1068, 1069 ; Chicago, R. I. & 
P. Ry� Co. v. Palmer, 55 Okl. 227, 154 P. 1163, 
1164:; St. Louis & S. F. R. Co. v. Model Laun
dry, 42 Okl. 501, 141 P. 970, 976 ; Chicago, 
.R. I. & P. Ry. Co. v. Nagle, 55 Okl. 235, 154 
P. 667, 672 ; Hutchins v. Inhabitants of Pe
nobscot,' 120 Me. 281, 113 A. 618, 620 ; Balti
more & P. R. Co. v. Jones, 95 U. S. 441, 24 L. 
Ed. 506 ; a person of ordinary care, Citizens' 
Nat. Bank of Jasper v. Ratcliff & Lanier (Tex. 
Civ. App.) 238 S. W. 362, 365 ; a reasonable, 
prudent person, Boswell v. Whitehead Hos
iery Mills, 191 N. C. 549, 132 S. E. 598, 602 ; a 
person of ordinary prudence and care, IllillOis 
Cent. R. Co. v. Nelson (C. C. A.) 203 F. 956, 
959 ; an ordh;tarily reasonable, careful, and 
prudent person, Johnson v. Omaha & Coun
cil Bluffs Street Ry. Co., 194 Iowa, 1230, 
190 N. W. 977, 978 ; or a reasonably pru
dent person, guided by those considerations 
which ordinarily regulate conduct of hu
man affairs, would do, or doing something 
which such a person would not do, under 
like or similar circumstances. McKee v. 
Iowa Ry. & Light Co., 204 Iowa, 44, 214 N. 
W. 564, 565 ; Bowers v. J. D. Halstead Lum
ber Co., 28 Ariz. 122, 236 P. 124, 125 ; Indian
apolis Traction &. Terminal Co. v. Hensley, 
186 Ind. 479, 115 N. E. 934, 938 ; Quanah, A. 
& P. Ry. Co. v. Hogland (Tex. Civ. App.) 297 
S. W. 761, 763 ; Helms v. Citizens' Light & 
Power Co., 192 N. C. 784, 136 S. E. 9, 10 ; Gil
bert v.

· 
Hilliard (Mo. App.) 222 S. W. 1027, 

1029 ; Paul v. Consolidated Fireworks Co. of 
America, 177 App. Div. 85, 163 N. Y. S. 953, 
954 ; Leahy v. Detroit, M. & T. Short Line Ry. 
. (C. C. A.) 240 F. 82,, 83 ; Standard Oil Co. of 
New Jersey v. DeVries (C. C. A.) 3 F.(2d) 852, 
853 ; Knott v. Pepper, 74 Mont. 236, 239 P. 
1037, 1039. 

The failure to use ordinary care, Curtis v. 
Mauger, 186 Ind. 118, 114 N. l!J. 408, 409 ; 
reasonable care, Crowley v. Chicago, B. & Q. 
R. Co., 204 Iowa, 1385, 213 N. W. 403, 407, 
53 A. L. R. 964 ; Alagna v. Roman Baths Co., 
169 N. Y. S. 995, 996 ; or ordinary or reason
able care under the circumstances, Thrasher 
v. St. Louis & S . . F. Ry . . Co., 826 Oklo 88, 206 
,P. 212, 214. , 

The failure to exercise that degree of care 
which a prudent person, Getsinger V. Corbell, 
188 N. C. 553, 125 S. E. 180, 181 ; an ordinarily 
·prudent person, Faulk v. Kansas City Rys. Co. 
(Mo. App.) 247 S. W. 253 ; g. J. Keith Co. v. 
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Booth Fisheries Co., 87 A. 715, 720, 4 Boyce 
(Del.) 218 ; Rogers v. Tegarden Packing Co., 
185 Mo. App. 99, 170 S. W. 675, 677 ; Gulf, C. 
& S. F. Ry. CO. V. Drahn (Tex. Civ. App.) 163 
S. W. 330, 331 ; Saunders v. Southern Ry. Co., 
167 N. C. 375, 83 S. E. 573, 576 ; a reasonably 
prudent person, Moil' v. Hurt, 189 Ill. App. 
566, 567 ; Wails v. Windsor, 5 Boyce (Del.) 
265, 92 A. 989, 991 ; City of Decatur v. Eady, 
186 Ind. 205, 115 N. E. 577, 579, L. R. A. 1917E, 
242 ; a reasonable and prudent person, Heller 
v. New York, N. H. & H. R. Co. (C. C. A.) 265 
F. 192, 198, 17 A. L. R. 823 ; Chesapeake & O. 
Ry. Co. v. Crum, 140 Va. 333, 125 S.  E. 301, 
304 ; a reasonably careful person, Behen V. 
Philadelphia, B. & W. R. Co., 93 A. 903, 904, 5 
Boyce (Del.) 389 ; an ordinary prudent person, 
Donahue v. R. A. Sherman's Sons Co., 39 R. I. 
373, 98 A. 109, 114, L. R. A. 1917 A, 76 ; a rea
sonably prudent, careful person, Gray v. Penn
sylvania R. Co., 3 W. W. Harr. (Del.) 450, 139 
A. 66, 75 ; a reasonably prudent and careful 
person, Lemmon V. Broadwater, 108 A. 273, 
274, 7 Boyce (Del.) 472 ; Morgan Millwork 
CO, V. Dover Garage Co., 108 A. 62, 64, 7 
Boyce (Del.) 383 ; Reynolds V. Clark, 92 A. 
873, 875, 5 Boyce (Del.) 250 ; Cecil v. Mundy, 
92 A. 850, 852, 5 Boyce (Del.) 291 ; J ohn
ston v. Director General of Railroads, 109 
A. 581, 584, 7 Boyce (Del.) 565 ; W oUaston 
V. Stntz, 114 A. 198, 200, 1 W. W. Harr. 
(Del.) 273 ; Neely v. People's Ry. Co., 89 A. 
211, 212, 4 Boyce (Del.) 457 ; Igle v. Peo
ple's Ry. Co., 93 A. 666, 668, 5 Boyce (Del.) 
376 ; Girardo v. Wilmington & Philadelphia 
Traction Co., 90 A. 476, 478, 5 Boyce (Del.) 
25 ; or an ordinarily prudent and careful 
person would exercise under like circum
stances, Clayton V. Philadelphia, B. & W. R. 
Co.,  106 A. 577, 579, 7 Boyce (Del.) 343. 

The failure to exercise ordinary care. An
derson v. Atlantic Coast Line R. Co., 161 N. 
C. 462, 77 S. E. 402, 404 ; Woods v. Chalmers 
Motor Co. , ' 207 Mich. 556, 175 N. W. 449, 453 ; 
Simpson v. Louisville, H. & St. L. R. Co., 207 
Ky. 623, 269 S. W. 749, 750. Ordinary or 
reasonable care being that care which ordi
narily prudent persons, Travis V. Louisville 
& N. R. Co., 183 Ala. 415, 62 So. 851, 854 ; 
Galveston, H. & S. A. Ry. Co. v. Harris Bros . 
(Tex. Civ. App.) 211 S. W. 255, 259 ; Bayne 
V. Kansas City (Mo. App.) 253 S. W: 116, 119 ; 
reasonably prudent persons, Burns v. Polar 
Wave Ice & Fuel Co. (Mo. App.) 187 S. W. 145, 
148 ; persons of ordinary prudence, Shirley 
Hill Coal Co. v. Moore, 181 Ind. 513, 103 N. 
E. 802, 804 ; Louisville, & N. R. Co. v. Wood
ford, 152 Ky. 398, 153 S. W. 722, 726 ; Gal
veston, H. & S. A. Ry. CO. V. Ford (Tex. Civ. 
App.) 275 S. W. 463, 467 ; ordinary , careful, 
prudent persons. Yellow Pine Paper Mill CO. 
V. Wright (Tex.) 154 S. W. 1168, 1171 ; Lib
erty Highway Co. V. Callahan, 24 Ohio App. 
374, 157 N. E. 708, 713 ; or ordinarily care
ful or'·prudent persons would exercise under 
like or . similar circumstances. Loverage v. 
Carmichael, 164 Minn. 76, 204 N. W. 921, 922. 
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"Negligence" Is the breach of a legal duty. 
Taylor v. Neuse Lumber Co., 173 N. C. 112, 91 
S. E. 719, 720 ; Jones v. Atchison, T. & S. F. 
Ry. Co., 98 Kan. 133, 157 P. 399, 400 ; Stevens 
v. City of Manchester, 81 N. H. 369, 1.27 A. 
873 ; Union Pac. R. Co. v. Marone (C. C. A.) 
246 F. 916, 919 ; Lancaster v. Hall (Tex. Civ. 
App.) 277 S. W. 776, 779 ; Glover's Adm'r v. 
James, 217 Ky. 506, 290 S. W. 344, 345 ; Pres
cott v. Central Contracting Co., 162 La. 885, 
111 So. 269, 270 ; Bernabeo v. Kaulback, 226 
Mass. 128, 115 N. E. 279, 280 ; Proctor v. Dil
lon, 235 Mass. 538, 129 N. E. 265, 270 ; Pickett 
v. Waldorf System, 241 Mass. 569, 136 N. E. 64, 
65, 23 A. L. R. 1014 ; Bergeron v. Forest, 233 
Mass. 392, 124 N. E. 74, 84 ; New York & Por
to Rico S. S. Co. v. Guanlca Centrale (C. C. 
A.) 231 F. 820, 826 ;' Schell v. Du Bois, 94 
Ohio st. 93, 113 N. E. 664, 668, L. R. A. 1917 A, 
710. 

Negligence usually consists in the "involun
tary and casual"-that is, "accidental"-do
Ing or omission to do' something which results 
in an injury, Root v. Topeka Ry. Co., 96 
Kan. 694, 153 P. 550 ;  .and is synonymous with 
heedlessness, carelessness, though tlessness, 
disregard, inattention, inadvertence, remiss
ness and oversight, Payne v. Vance, 103 Ohio 
St. 59, 133 N. E. 85, 87. 

S.ee Care. 

"Negligence" in official conduct is ordinarily the 
failure to use such reasonable care and caution as 
would be expected of a prudent man. Hamrick v. 
McCutcheon, 101 W. Va. 485, 133 S. E. 127, 129. 

Negligence is any culpable omission of a positive 
duty. It differs from heedlessness, In that heed
lessness is the doing of an act in violation of a 
negative duty, without adverting to its possible con� 
sequences. In both cases there is inadvertence,. and 
there is breach of duty. Aust. Jur. § 630. 

Negligence or carelessness signifies want of care, 
caution, attention, diligence, or discretion in one 
having no positive intention to injure the person 
complaining thereof. The words "reckless," "indif
ferent," "careless," and "wanton" are never under
stood to signify positive will or intention, unless 

. when joined with other words which show that they 
are to receive an artificial or unusual, if not an un
natural, interpretation. Lexington v. Lewis, 10 Bush 
(Ky. ) 6-77. 

"Negligence" Is not synonymous with " Incom
petency," since the competent may be . negligent. 
Alabama City, G. & A. Ry. Co. v. Bessiere, 190 Ala. 
69, 66 So. 805, 806 ;  Barclay v. Wetmore & MOfse 
Granite Co., 92 Vt. 195, 102 A. 493, 495. 

Actionable Ne gU gence 
See Actionable. 

Collateral Negligence 
In the law relating to the responsibility 

of an employer or principal for the negligent 
acts or omissions of his employee, the term 
"collateral" negligence is sometimes used to 
describe negligence attributable to a contrac
tor employed by the principal and for which 
the latter is not responsible, though he would 
be responsible for the same thing if done by 
his servant. Weber v. Railway Co., 20 App. 
Div. 292, 47 N. Y. Supp. 11. 
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Comparative Negllg.ence 
See Comparative. 

Con tributory Negligence 
Contributory negligence, when set up as a 

defense to an action for injuries alleged to 
have been caused by the defendant's negli
gence, means any want of ordinary care on 
the part of the person injured, (or on the part 
of another whose negligence is imputable to 
him,) which combined and concurre.d with the 
defendant's negligence, and contributed to the 
injury as a proximate cause thereof,. and as 
an element without which the inj�ry would 
not have occurred. Railroad Co. v. Y Ol�ng, 153 
Ind. 163, 54 N. E. 791 ; Dell v. Glass Co., 169 
Pa. 549, 32 A. 601 ; Barton v. Railroad · Co., 
52 Mo. 253, 14 Am. Rep. 418 ; Plant Inv. Co. v. 
Cook, 74 F. 503, 20 C. C. A. 625 ; McLaughlin 
v. Electric Light Co., 100 Ky. 173, 37 S. W. 
851, 34 L. R. A. 812 ; Riley v. Railway Co., 
27 W. Va. 164 ; Lutz v. Davis, 195 Iowa, 1049, 
192 N. W. 15, 17 ; San Antonio Brewing Ass'n 
v. Wolfshohl (Tex. Civ. App.) 155 s. W. 644, 
647 ; Chickasha Cotton Oil Co. v. Brown, 39 
Okl. 245, 134 P. 850 ; Texas Midland R. R. v. 
Monroe (Tex. Civ. App.) 155 s. W. 973, 975 ; 
Bryning v. Missouri, K. & T. Ry. Co. of Tex
as (Tex. Civ. App.) 167 S. W. 826, 828 ; De 
Honey v. Harding (C. C. A.) 300 F. 696, 699 ; 
St. Louis & S. F. R. Co. v. Model Laundry, 42 
Okl. 501, 141 P. 970, 976 ; 29 Cyc. 505 ; Varela 
v. Reid, 23 Ariz. 414, 204 P. 1017, 1019 ; West 
Const. Co. v. Atlantic Coast Line Ry. Co., 185 
N. C. 43, 116 S. E. 3, 5 ;  Theiler v. Tillamook 
County, 81 Or. 277, 158 P. 804 ; Chicago, Rock 
Island & P. Ry. Co. v. Barton, 59 Ok!. 109, 
159 P. 250, 252 ; Chicago, M. & st. P. Ry. 
Co. v. Youngers (C. C. A.) 5 F.(2d) 784, 787 ; 
Townsend v. Missouri Pac. R. Co., 163 La. 872, 
113 So. 130, 132, 54 A. L. R. 538 ; Missourij 
K. & T. R. Co. v. Smith, 91 Ok!. 152, 223 P. 
373, 376 ; Richardson v. Reap, 173 Ark. 96, 
291 S. W. 987, 988 ; Murray v; Southern Pac. 
Co. (C. C. A.) 236 F. 704, 706 ; Texas & N. O. 
Ry. Co. v. Rooks (Tex. Com. App.) 293 s. W. 
554, 556 ; Koons v. Rook (Tex. Com. App.) � 
S. W. 592, 597 ; Gaster v. Hinkley, 85 Cal. APP. 
55, 258 P. 988, 991. 

The negligent act of plaintiff which, concur
ring and co-operating with negligent act of 
defendant, becomes real, efficient, and proxi
mate cause of injury, or cause without which 
the injury would not have occurred. Elder v. 
Plaza Ry., 194 N. C. 617, 140 S. E. 298, 299 ; 
JameE! v. Delaware, L. & W. R. Co., 92 N. J. 
Law, 149, 104 A. 328, 333 ; Smith v. Paducah 
Traction Co., 179 Ky. 322, 200 S. W. 460. 

"Assumption of risk" and "contributory 
negligence" are not synonymous. ..Ohicago, 
R. �. & P. R. Co. v. Rogers, 60 OkL 249, 159 
P. 1132, 1136 ; Dolese Bros. Co. v. Kahl (C. 
C. �.) 203 F. 627, 630 ; Nodland v. Kreutzer 
& Wasem, 184 Iowa, 47�, 168 N. W. 889, 890. 

Mutual Contributory Negli gence 
"Mutual contributory 'negligence" exists 

when injury would not have happened but for 
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negligence of both parties. Alexander v. Mis
souri, K. & T. R. Co. of Texas (Tex. Civ. App.) 
287 S. W. 153, 155. 

Concurrent Contributory Negl igence 
"Concurrent contributory negligence" is 

knowledge of specific danger and negligent 
failure to avoid it. Sprinkle v. St. Louis & 
S. F. R. Co., 215 Ala. 191, 110 So. 137, 140. 

Concurrent Negl igence 
"Concurrent negligence" arises where the in

jury is approximately caused by the concur
rent wrongful acts or omissions of two or 
more persons acting independently. Carr v. 
St. Louis Auto Supply Co., 293 Mo. 562, 239 
S. W. 827, 828. 

Crimin,al Ne'gl igence 
Criminal negligence which will render kill

ing a person manslaughter is the omission on 
the part of the person to do some act which 
an ordinarily careful and prudent man would 
do under lil\:e circumstances, or the doing of 
some act which an ordinarily careful, pru
dent man under like circumstances would not 
do by reason of which another person is en
dangered in life or bodily safety ; the word 
"ordinary" being synonymous with "reason
able" in this connection. State v. Coulter (Mo. 
Sup.) 2.04 S. W. 5. Negligence of such a char
acter, or occurring under such circumstances, 
as to be punishable as a crime by statute ; or 
(at common law) such a flagrant and reckless 
disregard of the safety of others, or wilful in
difference to the injury liable to follow, as to 
convert an act otherwise lawful into a crime 
when it results in personal injury or death. 
4 Bl. Comm. 192, note ; Cook v. Railroad Co., 
72 Ga. 48 ; Rankin v. Transportation Co., 73 
Ga. 229, 54 Am. Rep. 874 ; Railroad Co. v. 
Chollette, 33 Neb. 143, 49 N. W. 1114. 

Culpable Negl igence 
Failure to exercise that degree of care 

rendered appropriate by the particular cir
cumstances, and which a man of ordinary pru
dence in the same situation and with equal ex
perience would not have omitted. Carter v. 
Lumber Co., 129 N. C. 203, 39 S. E. 828 ; Rail
road Co. v. Newman, 36 Ark. 611 ; Woodman 
v. Nottingham, 49 N. H. 387, 6 Am. Rep. 526 ; 
Kimball v. Palmer, 80 F. 240, 25 O. C. A. 394 ; 
Railway Co. v. Brown, 44 Kan. 384, 24 P. 497 ; 
Railroad Co. v. Plaskett, 47 Kan. 107, 26 P. 
401 ; Clark v. State (Old.) 224 P. 738, 740 ; 
State v. Pauly (Mo.) 267 S. W .. 799, 801 ; Nail 
v. State (Okl.) 242 P. 270, 272. 

Gross Negligence 
In the law of bailment. The want of 

slight diligence. The want of that care 
which every m'ari of. common sense, how in
attentive so�ver, takes of his own property. 
The omission of ' that care which even 
inattentive and thoughtless men never fail 
to take of their own property. Litchfield 
y. White, 7 N. Y. 442, 57 Am. Dec. 534 ; Ly-
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coming Ins. Co. v. Barring@r, 73 Ill. 235 ; S ey
bel v. National Currency Bank, 54 N. Y. 299, 
13 Am. Rep. 583 ; Bannon v. Baltimore & O. R. 
Co., 24 Md. 124 ; Briggs v. Spaulding, 141 U. 
S. 132, 11 S. Ct. 925, 35 L. Ed. 662 ; Preston 
v. Prather, 137 ,U. S. 604, 11 S. Ct. 162, 34 L. 
Ed. 788. The want of ordinary diligence and 
care which usually prudent man takes of his 
own property of like description. Dalton v. 
Hamilton Hotel Operating Co., 242 N. Y. 481, 
152 N. E. 268, 270. In the law of torts (and 
especially with reference to personal injul'Y 
cases), the term means such negligence as evi
dences a reckless disregard of human life, or 
of the safety of persons exposed to its danger
OU3 effects, or that entire want of care which 
would raise the presumption of a conscious in
difference to the rights of others which is 
equivalent to an intentional violation of them. 
McDonald v. Railroad Co. (Tex. Civ. App.) 21 
S. W. 775 ; Railroad Co. v. Robinson, 4 Bush 
(Ky.) 509 ; Railroad Co. v. Bodemer, 139 Ill. 
596, 29 N. E. 692, 32 Am. St. Rep. 218 ; Den
man v. Johnston, 85 Mich. 387, 48 N. W. 565 ; 
Railroad Co. v. Orr, 121 Ala. 489, 26 So. 35 ; 
Coit v. Western Union Tel. Co., 130 Cal. 657, 
63 P. 83, 53 L. R. A. 678, 80 Am. St. Rep. 153 ; 
People v. Barnes, 182 Mich. 179, 148 N. W. 400, 
406 ; State v. Disalvo, 2 W. W. Harr. (Del.) 
232, 121 A. 66,1, 663 ; F·oster v. State, 102 Tex. 
Cr. R. 602, 279 S. W. 270 ; Patton v. Grand 
Trunk Western Ry. Co., 236 Mich. 173, 210 
N. W. 309, 311 ; Wexel v. Grand Rapids & I. 
Ry. Co., 190 Mich. 469, 157 N. W. 15, 17 ; Si
mon v. Detroit United Ry., 196 Mich. 586, 162 
N. W. 1012, 1013 ; Helme v. Great Western 
Milling Co., 43 Cal. App. 416, 185 P. 510, 512 ; 
Kennedy v. Atchison, T. & S. F. Ry. Co., 104 
Kan. 368, 179 P. 314, 316 ; Bremer v. Lake 
Erie & W. R. Co., 318 Ill. 11, 148 N. E. 862, 
866, 41 A. L. R. 1345 ; Dillon v. Stewart (Tex. 
Civ. App.) 180 S. W. 648, 649. Indifference to 
present legal duty and utter forgetfulness of 
legal obligations, so far as other persons may 
be affected, and a manifestly smaller amount 
of watchfulness and circumspection than the 
circumstances require of a person · of ordinary 
prudence. Burke v. Cook, 246 Mass. 518, 141 . 
N. E. 585, 586. Negligence bordering on reck
lessness. People v. Adams, 289 Ill. 339, 124 
N. E. 575, 577. 

The failure to exercise slight care. Jones 
v. Atchison, T. & S. F. Ry. Co., 98 Kan. 133, 

157 P. 399, 400 ; Burton Const. Co. v. Metcalfe, 
162 Ky. 366, 172 S. W. 6-98, ,701 ; W. T. Sis
trunk & Co. v. Meisenheimer, 205 Ky. 254, 
265. S. W. 467, 468 ; Nebo Coal Co. v. Bar
nett, 167 Ky. 170, 180 S. W. 79, 80 ; Saxe v. 
Terry, 140 Wash. 503, 250 P. 27, 28 ; Weld v. 
Postal Telegraph Cable Co., 210 N. Y. 59, 103 
N. E. 957, 961 ; Peavy , v. Peavy, 36 Ga. App. 
202, 136 S. E. 96, 97 ; Hanes v. Shapiro & 
Smith, 168 N. C. 24, 84 S. E. 33, 36 ; Farmers' 
Mercantile Co. v. Northern Pac. Ry. Co., 27 
N. D. 302, 146 N. W. 550, 552. 

"Gross neg�igence," is substantially higher 
in magnitude than simple ·  inadvertence, but 
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falls short ot intentional wrong. Young v. 
City of Worcester, 253 Mass. 481, 149 N. E. 
204, 205. 

Words "gross negligence," are equivalent to 
words "reckless and wanton." Jones v. Com
monwealth, 213 Ky. 356, 281 S. W. 164, 167. 

"Gross negligence" is synonymous for will
ful and wanton injury. Bouchard v. Dirigo 
Mut. Fire Ins. Co., 114 .Me. 361, 96 A. 244, 246. 

Hazardous N�'gligence 
Such careless or reckless conduct as exposes 

one to very great danger of injury or to im
minent peril. See Riggs v. Standard Oil Co. 
(C. C.) 130 F. 204. 

Le'gal Negligooce 
Negligence per se ; the omission of such 

care as ordinarily prudent persons exercise 
and deem adequate to the circumstances of 
the case. In cases where the common experi
ence of mankind and the common judgment of 
prudent persons have recognized that to do or 
omit certain acts is prolific of danger, the 
doing or omission of them is "legal negli
gence." Carrico v. Railway Co., 35 W. Va. 
389, 14 S. E. 12 ; Drake v. Wild, 70 Vt. 52, 
39 A. 248 ; Johnson v. Railway Co., 49 Wis. 
529, 5 N. W. 886. 

Negligence Pe;r Sa 
Conduct, whether of ac�ion or omISSIOn, 

which may be declared and treated as negli
gence without any argument or proof as to the 
particular surrounding circumstances, either 
because it is in violation of a statute or valid 
municipal ordinance, or because it is so pal
pably opposed to the dictates of common pru
dence that it can be said without hesitation 
or doubt that no careful person would have 
been guilty of it. See Missouri Pac. Ry. Co. 
v. Lee, 70 Tex. 496, 7 S. W. 857 ; Central 
R. & B. Co. v. Smith, 78 Ga. 694, 3 S. E. 397 ; 
Murray v. Missouri Pac. R. Co., 101 Mo. 236, 
13 S. W. 817, 20 Am. St. Rep. 601 ; Moser v. 
Union Traction Co., 205 Pa. 481, 55 A. 15. 
As a general rule, the violation of a public 
duty, enjoined by law for the protection of 
person or property, constitutes "negligence per 
se." Chicago, R. I. & P. Ry. Co. v. Pitchford, 
44 Okl. 197, 143 P. 1146, 1150 ; Kavanagh V. 
New York, O. & W. Ry. Co., 196 App. Div. 384, 
187 N. Y. S. 859, 860. 

Ordinary NegHgence 
The omission of that care which a man of 

common prudence usually takes of his own 
concerns. Ouderkirk v. Central Nat. Bank, 
119 N. Y. 263, 23 N. E. 875 ; Scott v. Depey
ster, l Edw. Ch. (N. Y.) 543 ; Tyler v. Nelson, 
109 Mich. 37, 66 N. W. 671 ; Toncray v. Dodge 
County, 33 Neb. 802, 51 N. W. 235 ; Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 
L. Ed. 662 ; Lake Shore, etc., Ry. Co. v. Mur
phy, 50 Ohio St. 135, 33 N. E. 403 ; Woodward 
v. Stewart, 149 Ga. 620, 101 S. E. 749, 750 ; 
Ford v. Engleman, 118 Va. 89, 86 S. E. 852, 
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855. Failure to exercise care of an ordinary 
prudent perso� in same situation. Avery v. 
Thompson, 117 Me. 120, 103 A. 4, 5, L. R. A. 
1918D, 205, Ann. Oas. 1918E, 1122 ; Burton 
Const. Co. v. Metcalfe, 162 Ky. 366, 172 S. W. 
698, 701. A want of that care and prudence 
that the great majority of mankind exercise 
under the same or similar circumstances. 
Clemens v. State, 176 Wis. 289, 185 N. W. 209, 
212, 21 A. L. R. 1490. Wherever distinctions 
between gross, ordinary and slight negligence 
are observed, "ordinary negligence" is said to 
be the want of ordinary care. Saxe v. Terry, 
140 Wash. 503, 250 P. 27, 28. "Ordinary neg
ligence" is based on fact that one ought to 
have known results of his acts, while "gross 
negligence" rests on assumption that one 
knew results of his acts, but was recklessly 
or wantonly indifferent to results. All neg
ligence below that called gross by courts and 
text-book writers is "slight negligence" and 
"ordinary negligence." People v. Campbell, 

,237 Mich. 424, 212 N� W. 97, 99. Two degrees 
of negligence are now recognized in Ken
tucky : "Ordinary negligence," or the failure 
to exercise that care which ordinarily prudent 
persons would exercise in like or similar cir
cumstances ; and "gross negligence," which is 
the absence of slight care. Louisville & N. R. 
Co. v. Brown, 186 Ky. 435, 217 S. W. 686. 
The distinction between "ordilliary negli
gence" and "gross negligence" is that the 
former lies in the field of inadvertence and 
the latter in the field of actual or construc
tive intent to injure. Bentson v. Brown, 191 
Wis. 460, 211 N. W. 132, 133. 

Slight Negligence 
Under the common law, the rule of com

parative negligence did not obtain, and any 
negligence on the part of the plaintiff which, 
taken in connection with the negligence of the 
defendant contributed to the proximate cause 
of the injury would bar a recovery. Under 
that rule the degrees of the plaintiff's negli
gence were not considered, but "slight negli
gence" was taken to mean "a slight want of 
ordinary care." 7 A. & E. Enc. Law (2d Ed.) 
373(2), 375(4), 377(5) ; Macon & Western R. 
Co. v. Davis, 13 Ga. 68(10). Slight negligence 
is not slight want of ordinary care contribut
ing to the injury, which would defeat an ac
tion for negligence. Slight negligence is de
fined to be only I3n absence of that degree of 
care and vigilance which persons of extraor
dinary prudence and foresight are accus
tomed to use. Briggs v. Spaulding, 141 U. S. 
132, 11 Sup. Ct. 924, 35 L. Ed. 662 ; French v. 
Buffalo, etc., R. Co., *43 N. Y . .108 ; Litchfield 
v. White, 7 N. Y. 438, 57 Am. Dec. 534 ; Grif
fin v. Willow, 43 'Vis. 512. 

Wanton Negligence 
Reckless indifference to the consequences 

of an act or omission, where the party acting 
or failing to act is conscious of his conduct 
and, without any actual intent to injure; is 
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aware, from his knowledge O'f existing cir
cumstances and conditions, that his conduct 
will inevitably or probably result in injury to 
another. Louisville & N. R. 00'. v. Webb, 97 
Ala. 308, 12 So. 374 ; Alabama G. S. R. Co. 
v. Hall, 105 Ala. 599, 17 So. 176. 

Willful Negligence 
Thpugh rejected by some courts and writers 

as involving a contradictiO'n of terms, this 
phrase is occasionally used to describe a high
er or more Illggravated form of negligence 
than "grQss." It then means a willful deter
mination nQt to' perform a known duty, Qr a 
reckless disregard of the safety 0'1' the rights 
of Qthers, as manifested by the conscious and 
intentiQnal omission of the care proper under 
the circumstances. See Victor Coal Co. v. 
Muir, 20 Colo. 320, 38 P. 378, 26 L. R. A. 
435, 46 Am. St. Rep. 299 ; Holwerson v. Rail
way Co., 157 Mo. 216, 57 S. W. 770, 50 L. R. 
A. 850 ; Lockwood v. Railway Co., 92 Wis. 
97, 65 N: W. 866 ; Kentucky Cent. R. CO'. v. 
Carr (Ky.) 43 s. W. 193, 19 Ky. Law Rep. 
1172 ; Florida Souther:n Ry. v. Hirst, ;30 Fla. 
1, 11 So. 506, 16 L. R. A. 631, 32 Am. St. Rep. 
17 ; Lexington v. Lewis, 10 Bush (Ky.) 680 ; 
Illinois Cent. R. Co. v. Leiner, 202 Ill. 624, 67 
N. E. 398, 95 Am. St. Rep. 266. The failure to' 
exercise ordinary care after discovering a 
perSQn to be in a positiQn of peril. Cowan 
v. Minneapolis, St. P. & S. S. M. Ry. Co., 42 
N. D. 170, 172 N. W. 322, 323. It involves 
deliberation and malice. Schwartz v. John
son, 152 Tenn. 586, 280 S. W. 32, 33, 47 A. 
L. R. 323. ""\Villful negligence" implies an 
act intentionally done in disregard of If:tnoth
er's rights, or omission to do something to 
prQtect the rights of another after having had 
such notice Qf those rights as would put a 
prudent man on his guard to use ordinary 
care to avoid injury. Covert v. Rockford & 
1. Ry. Co., 299 Ill. 288, 132 N. E. 504, 505. 
There is no proof of what is called "willful 
negligence," unless it is shown that defendant 
discovered plaintiff's peril illt such a time and 
under such circumstances as offered an op
portunity, and in consequence impQsed a duty 
on defendant, to take some step to prevent 
the injury. It is the failure in such a duty 
that is willful negligence, so called. Wester
berg v. Motor Truck Service Co., 158 Minn. 
202, 197 N. W. 98, 99. A charge of "willful 
and wanton negligence" does not signify de
grees of negligence, but the words have refer
ence to the intent, which must have been to 
do the wrongful act, but not to inflict the re
sulting injury ; otherwise, it would be a will
ful and not III negligent injury. Westre v. 
Ohicago, M. & St. P. Ry. Co. (C. C. A.) 2 F.(2d) 
227, 229. See, also, Brown v. Illinois Termi
nal Co., 319 Ill. 326, 150 N. E. 242, 244 ; Hous
ton Chronicle Pub. Co. v. McDavid (Tex. Civ. 
App.) 173 S. W. 467, 469 ; Keystone Mfg. Co. 
v. Hines, 85 W. Va. 405, 102 S, E. 106, 110. 

NEG L I GENT. Synonymous with "careless." 
Delmore v. ' Kansas City Bardwood Flooring 
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Co., 90 Kan. 29, 133 P. 151, 47 L. R. A. (N. S.) 
1220. Sometimes regarded as synonymous 
with "wrongful." Beimont v. City of New 
York, 191 App. Di'V. 717, 182 N. Y. S. 173, 
175. 

' 

NEGLIGENT ESCAPE. An escape from con
finement effected by the prisoner without the 
knowledge or 'connivance of the keeper of 
the prison, but which was made possible or 
practicable by the latter',s negligence, or by 
his omission of such care and Vigilance as 
he was legally bound to exercise in the safe
keeping of the prisoner. 

"\Vhere a party arrested or imprisO'ned es
ca'pes against the will of him who arrests or 
imprisons him, and is not freshly pursued 
and taken again before he has been lost sight 
of. State v. Wedin, 85 N. J. Law, 399, 089 A. 
753, 754. 

N EG LIGENT OFFENSE. One which ensues 
from a defective discharge of a duty, which 
defect could have been avoided by the exer
cise of that care which is usual, under sim
ilar circumstances, with prudent persons of 
the same class. People v. Gaydica, 122 Misc. 
Rep. 31, 203 N. Y. S. 243, 258. 

NEG LIGENT VIOLAT I ON OF STATUTE. 
One occasioned by or accompanied with neg
ligent conduct. Such conduct must be estab
lished by the evidence, and will not be pre
sumed because the 'statute is violated. Ham
rick V. McCutcheon, 101 W. Va. 485, 133 S. E. 
127, 128. 

NE.GLIGENTIA. Lat. In the civil law. 
Carelessness ; inattention ; the omission of 
proper care or forethought. The term is not 
exactly equivalent to our "negligence," inas
much as it was not any negligentia, but only 
a high or gross degree of it, that amounted 
to' culpa, (actionable or punishable fault.) 

Ne'glige,ntia semper habet infortunium comitem. 
Negligence alway's has misfortune for a com
panion. Co. Litt. 246b ; Shep. Touch. 476. 

NEG LIGENTLY. "Negligently" means the 
absence of ordinary care, which is such care 
as an ordinarily prudent person would exer
cise for his own prO'tection. Jones v. Com
monwealth, 213 Ky. 356, 281 S. W. 164, 167. 
Equivalent of improperly. Cairnes v. Hill
man Drug Co., 214 Ala. 545, 108 So. 362, 
364. "Inadvertently" and "negligently" are 
synonymous. Meyerstein v. Burke, 193 Cal. 
105, 222 P. 810. 

NEG L I GENTLY DONE. The doing of an act 
where ordinary care required that it should 
not have been done at all, or that it sh·ould 
have ,been dO'ne in some other way, and where 
the doing of the act was not consistent with 
the exercise of ordinary care under the cir� 
cumstances. -Curtis v. Mauger, 1'86 Ind. 118, 
U4 N. E. 408, 409. 

Br..LA.w DICT. (3D ED.) 
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N EGOCE. Fr. Business ; trade ; manage
ment of affairs. 

NEGOTIAB I LITY. In mercantile law. 
Transferable quality. That quality of bills 
of exchange and promissory note's which 
renders them transferable from one person 
to another, and from possessing which they 
are emphatically termed "negotiable paper." 
3 Kent, Comm. 74, 77, 89, et seq. See Story, 
Bills, § 60. 

NEGOTI ABLE. An instrument embodying 
an obligation for the payment of money is 
called �'negotiable" when the legal title to 
the instrument itself �nd to the whole amount 
of money expressed upon its face, with the 
right to sue therefor in his own name, may 
be transferred from one person to another 
without a formal assignment, but by mere 
indorsement and delivery by the holder or by 
delivery only. See 1 Daniel, Nego. lnst. § 1 ;  
Walker v. Ocean Bank, 19 Ind. 247 ; Robin
son 'Y. Wilkinson, 3,s Mich. 299 ; Odell v. 
Gray, 15 Mo. 337, 55 Am. Dec. 147 ; Vietor v. 
Johnson, 148 Pa. 583, 24 Atl. 173. 

Quasi Ne,gotiable 
"Quasi negotiable" describes the nature of 

instruments which, while not negotiable, in 
sense of law merchant, are so framed and 
dealt with as frequently to convey as good 
title to transferee as if they were negotiable. 
A bill of lading is a quasi negotiable instru
ment. National Bank of Savannah v. Ker
shaw Oil Mill (C. C. A.) 202 F. 90, 94. 

NEGOTI ABLE I NSTRUME NTS. A general 
name for bills, First Nat. Bank v. Rochamora, 
100 N. C. 1, 13,6 S. E. 259, 261 ; notes, checks, 
Kansas City Casualty Co. v. Westport Ave. 
Bank, 191 Mo. App. 287, 177 S. W. I092, 1094 ; 
Santa Marina Co. 'Y. Canadian Bank of Com
merce (C. C. A.) 254 F. 391, 393 ; trade accept
ances, Federal Commercial & Savings Bank 
v. International Clay Machinery Co. , 230 
Mich. 33, 203 N. W. 166, 43 A. L. R. 1245 ; 
certain bonds, Grosfield v. First Nat. Bank, 
73 Mont. 219, 236 P. 250, 254 ; Stevens v. 
Berkshire St. Ry. Co., 247 Mass. 399, 142 N. 
E. 59, 60 ; Higgins v. Hocking Valley Ry. 
,Co., 188 App. Div. 684, 177 N. Y. S. 444, 451 ; 
Citizens' State Bank of Greenup v. Johnson 
County, 182 Ky. 531, 207 S; W. 8, 10 ; letters 
of credit, and other negotiable written se
cUI·ities. Any written securities which may 
be transferred by indorsement and delivery 
or by delivery merely, so as to vest in the 
indorsee the legal title, and thus enable him 
to sue thereon in his own name. Or, more 
technically, those instruments which not only 
carry the legal title with them by indorse
ment or delivery, ,but carry as well, when 
transferred before maturity, the right of the 
transferee to demand the full amounts which 
their faces call for. Daniel, Neg. Inst. § 1a. 
A negotiable instrument is a written promise 
pr regu�s� for . the payment of a certain sum 
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of money to order or bearer. Civ. Code Cal. § 
3087. 

Under the Uniform Negotiable Instruments 
Act, an instrument, to be negotiable, must be 
in writing and signed ; must contain an un
conditional promise or order to pay a certain 
sum of money on demand, or at a fixed and 
determinable future time ; it must be payable 
to order or to bearer, and where it is ad
dressed to the drawee, he must be named or 
otherwise indicated with reasonable 'certain
ty ; its , negotiability is not affected by the 
fact that it is not dated, or that it bears a 
seal, or that it does not -specify the value 
given or that any value was given. . 

NEGOT I ABLE WORD'S. Words and phrases 
which impart the character of negotiability 
to bills, notes, checks, etc., in which they are 
inserted ; for instance, a direction to pay to 
A. "or order" or "bearer." 

NEGOTI ATE. To transact business, to 
treat with another respecting a purchase and 
sale, to hold intercourse, to bargain or trade, 
to conduct communication or conferences. It 
is that which passes between parties or their 
agents in the course of or incident to the 
making of a contract ; it is also conversation 
in arranging terms of contract. People v. Au
gustine, 232 Mich. 29, 204 N. W. 747, 74'8. 

To discus's or arrange a sale or bargain ; 
to arrange the preliminaries of a business 
transaction. Also to sell or discount nego
tiable paper, or assign or transfer it by in
dorsement and delivery. Palmer v. Ferry, 6 
Gray (Mass.) 420 ; Newport Nat. Bank v. 
Board of Education, 114 Ky. 87, 70 S. W. 1086 ; 
Odell v. Clyde, 23 Misc. 734, 53 N. Y. Supp. 
61 ; Blakiston v. Dudley, 5 Duel' (N. Y.) 377. 

An instrument is "negotiated," when it is 
transferred from one person to another in 
such manner as to constitute the transferee 
the holder thereof. Pan-American Bank & 
Trust Co. v. National City Bank of New York 
(C. C. A.) 6 F.(2d) 762, 767 ; Merchants' Nat. 
Bank of Billings v. Smith, 59 Mont. 280, 196 
P. 523, 526, 15 A. L. R. 430. 

NEGOT I AT I ON. The , deliberation, discus
sion, or conference upon the terms of a pro
posed agreement ; the act of settling or ar
ranging the terms and conditions of a bar
gain, sale, or other business transaction. 

The act by which a bill of exchange or 
promissory note is put into 'circulation by be
ing pas1sed .oy one of the original parties to 
another person. 

NEGOTI ORUM GEST I O. Lat. In the civil 
law. Literally, a doing of business or busi
nesses. A species of spontaneous agency, or 
an interference by one in the affairs of an
other, in his absence, from benevolence or 
friendship, and without authority. 2 Kent, 
Comm. 616, note ; lnst. 3, 28, 1. 

NEGOTI ORUM G E STOR. Lat. In the civil 
law. A t�ansacter or manager or business ; 
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a person voluntarily constituting himself NE.MBDA. In Swedish and Gothic law. 
agent for another ; one who, without any jury. 3 Bl. Comm. 349, 359. 

A 

mandate or authority, assumes to take charge 
of an affair or concern for another person, in 
the latter's absence, ;but for his interest. 

One who spontaneously, and without the 
knowledge or consent of the owner, inter
meddles with his property, as to do work 
on it, or to carry it to another place, etc. 
Story, Bailm. § 189. 

NEGRO. The word "negro" means a black 
man, one descended from the African race, 
and does not commonly include a mulatto. 
Felix v. State, 18 Ala. 720. But the laws of 
the different states are not uniform in this 
respect, some including in the description 
"negro" one who has one-eighth or more of 
African blood. 

Term "negro" means necessarily person of 
color, but not every person of colQr is "ne
gro." Rice v. Gong Lum, 139 Miss. 760, 104 
So. 10.5, 100. 

NE:MINE CONTRADICENTE. Lat. No one 
dissenting ; no one voting in the negative. A 
phrase used to indicate the unanimous con
sent of a court or legislative body t() a judg
ment, resolution, vote, or motion. Common
ly abbreviated "nem. con." 

Neminem lredit q ui jure suo utitur. He who 
stands on his own rights injures no one. 

Neminem oportet esse s'apientiorem legibus. Co. 
Litt. 97b. No man ought to be wiser than the 
laws. 

NEMO'. Lat. No one ; no man. The initial 
word of many Latin phrases and maxims, 
among which are the following : 

Nemo admittendus es t  inh abilitare se·ipsum. 
Jenk. Cent. 40. No man is to be admitted to 
incapacitate himself. 

Nemo agit in seipsum. No man acts against 
NEIFE, NAIF, NATIVUS. In old English himself. Jenk. Cent. p. 40, case 76. A man 
law. A woman wh() was 'born a villein, or a cannot be a judge and a party in his own 
bond-woman. 1 Steph. Com. 133. cause. Id. ; Broom, Max. 216n. 
NEIGHBOR. One who lives in close prox
imity to another. In a grant relating to the 
use of water by neighbors, it wa·s limited to 
the next adjoining farm ; 1 A. C., 22 (So. 
Africa). 

NEIGHBORHOOD. A place near ; an ad
joining or surrounding district ; a more im
mediate vicinity ; vicinage. See Langley v. 
Barnstead. 63 N. H. 246 ; Madison v. Morris
town Gaslight Co., 65 N. J. Eq. 356, 54 Atl. 
439 ; Rice 'V. Sims, 3 Hill (S. C.) 5; Lindsay 
lIT. Co. v. Mehrtens, 97 Cal. 676, 32 Pac. 
802 ; State v. Henderson, 29 W. Va. 147, 1 
S. ID. 225 ; Peters v. Bourneau, 22 Ill. App. 
177 ; Connally v. General Const. Co., 2·69 U. 
S. 385, 46 S. Ct. 12,6, 129, 70 L. Ed. 322 ; City 
of Charleston v. Coker, 195 Mo. App. 159, 184 
S. ·W. 1181. 

It is not synonymous with territory or dis
trict, but is a collective noun, with the sug
gestion of proximity, and refers to the units 
which make up its whole, as well as to ·the 
region which comprehends those units. A 
di!strict or locality, especially when consider
ed with relation to its 'inhabitants or their 
interests. Lindsay lrr. Co. v. Mehrtens, 97 
Cal. 67:6, 32 Pac. 803. 

As used with reference to a person's reputation, 

"neighborhood" means in general any community or 
society where person is well known and has es

tablished a reputation. C raven v. State, 22 Ala. 

App. 39, 111 So. 767, 769. 

NEITHER PARTY. An abbreviated f()rm · of 
docket entry, meaning that, by agreement, 
neither of the parties will further appear in 
court in that suit. Gendron v. Hovey, 98 
Me. 139, 56 A. 583 ; White v. Beverly Bldg. 
Ass'n, 221 Mass. 15, 108 N. E. 921, 922 ; Means 
v. Hoar, 110 Me. 409, 86 A. 772, 773. 

Nemo alienre re·i, sine satisdatione, defensor 
idoneus intelligltur. No man is considered a 
competent defender of another's property, 
without security. A rule of the Roman law, 
applied in part in admiralty cases. 1 Curt. 
202. 

Nemo alieno nomine lege agere potest. No one 
can sue in the name of another. Dig. 50, 
17, 123. 

N1emo aliquam panem recte intelligere pOotest, 
antequam tatum iterum atque iterum perleiJerit. 
No one can properly understand any part of 
a thing till he has read through the whole 
again and again. 3 Co. 59 ; Broom, Max. 593. 

Nemo allegans suam turpitudinem audien dus 
est. No one alleging his ()wn turpitude is 
to be heard as a witness. 4 lnst. 279 ; 12 
Pick. (Mass.) 567. This is not a rule of evi
dence, but applies to a party seeldng to en
force a right founded on an illegal consider
ation ; 94 U. S. 426, 24 L. Ed. 204. 

Nemo bis punitur p ro eodem delicto. No man 
is punished twice for the same offense. 4 
Bl. Comm. 315 ; 2 Hawk. P. C. 377. 

Nemo cogitationis prenam patitur. No one suf
fers punishment on account of his thoughts. 
Tray. Lat. Max. 362. 

Nemo cogitur rem suam vendere, etiam justo 
pretio. No man is compelled to sell his own 
property, even for a just price. 4 lnst. 275. 

Nemo cOntra factum suum venire potest. No 
man can contravene or contradict his own 
deed. 2 lnst. 66. The principle of estoppe} 
by deed. Best, Ev. p. 408, § 370. , 

N'(!mo dam num facit, nis i qu i Id fecit quod 
facere jus non h abet. No one is considered 
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as doing damage, unless he who is doing what other's loss. Jenk. Cent. 4 ;  Taylor v. Bald-
he has no right to do. Dig. 50, 17, 151. win, 10 Barb. (N. Y.) 626, 633. 

N emo dare po test q uod non habet. No man Nemo debet rem suam sine facto aut defectu suo 
can give that which he has not. Fleta, lib. amittere. No man ought to lose his property 
3, c. 15, § 8. without his own act or default. Co. Litt. 263a. 

Nemo diat qui non h abet. He who hath not Nemo duobu s utatur officiis·. 4 Inst. 100. No 
cannot give. Jenk. Cent. 250 ; Broom, Max. one should hold two offices, i. e., at the same 
499n; 6 C. B. (N. S.) 478. time. 

N·emo - de do mo sua .extrahi potesta No one Nemo ejusdem tene'menti simul potest e'sse 
can be dragged out of his own house. In hreres et dominus. No one can at the same 
other words, every man's house is his castle. time be the heir and the owner of the same 
Dig. 50, 17, 103. tenement. See 1 Reeve, Eng. Law, 106. 

Memo debet aliena jactura locupletari. No 
one ought to gain by another's loss. 2 Kent. 
336. 

Nemo debet bis puniri pro uno delicto. No man 
ought to be punished twice for one offense. 
4 Coke, 430, ; 11 Coke, 59b. No man shall 
be placed in peril of legal penalties more than 
once upon the same accusation. Broom, Max. 
348. 

Nemo debet bis vexari pro eadem causa. No 
one should be twice harassed for the same 
cause. 2 Johns. (N. Y.) 182; 13 Johns. (N. 
Y.) 153 ; 6 Hill (N. Y.) 133; 2 Barb. (N. Y.) 
285 ; 6 Barb. (N. Y.) 32. 

Nemo debet bis vexari [si Donstet curire quod 
sit] p ro una et eadem causa. No man ought 
to b e  twice troubled or harassed [if it appear 
to the court that it is] for one and the same 
cause. 5 Coke, 610, ;  5 Pet. 61, 8 L. Ed. 25 ; 
2 Mass. 355 ; 17 Mass. 425. No man can be 
sued a second time for the same cause of 
action, if once judgment has been rendered. 
See Broom, Max. 327, 348. No man can be 
held to bail a second time at the suit of the 
same plaintiff for the same cause of action. 1 
Chit. Archb. Pl'. 476. 

Nemo debet esse j udex in p ropria causa. No 

N,emo, enim aliquam p,artem recte intelligere pos
sit antequam totum iterum atque iterum perle
gerit. No one is able rightly to understand 
one part before he has again and again read 
through the whole. Broom, Max. 593. 

Nemo est hrere,s viventis. No one is the heir 
of a living person. Co. Litt. 80" 22b. No one 
can be heir during the life of his ancestor. 
Broom, Max. 522, 523 ; 7 Allen (Mass.) 75; 
99 Mass. 456 ;  118 Mass. 345. No person can 
be the actual complete heir of another till 
the ancestor is previously dead. 2 Bl. Comma 
208. 

Nemo est supra leges. No one is above the 
law. LotIt, 142. 

Nemo ex alterius facto prregravari debet. No 
man ought to be burdened in consequence of 
another's act. 2 Kent, Comma 646. 

Nemo ex consilio obligatur. No man is bound 
in consequence of his advice. Mere advice 
will not create the obligation of a mandate. 
Story, BaHm. § 155. 

Nemo ex dolo suo p roprio rehwetur, aut auxili
Il m capiat. Let no one be relieved or gain 
an advantage by his own fraud. A civil law 
maxim. 

man ought to be a judge in his own cause. _ Namo ex proprio dolo consequitur actionem. 
12 Coke, 1140,. A maxim derived from the No one maintains an action arising out of his 
civil law. Cod. 3, 5. Called a "fundamental own wrong. Broom, Max. 297. 
rule of reason and of natural justice." Bur
rows, Sett. Cas. 194, 197. Nemo ex suo delicto meliorem suam condition

em faoere potesta No one can make his con
Nemo debet immiscere se rei ad se nihil perti- dition better by his own misdeed. Dig. 50, 
nenti. No one should intermeddle with a thing 17, 134, 1. 
that in no respect concerns him. Jenk. Gent. 
p. 18, case 32. Nemo in p ro'prfa causa testis esse de,bet. No 

Nemo debet in communione invitus teneri. No 
one should be retairied in a partnership 
against his will. Selden v. Vermilya, 2 Sandf. 
(N. Y.) 568, 593 ; United Ins. CO. V. Scott, 1 
Johns. (N. Y.) 106, 114. 

Nemo de,bet locupletari aliena jaotura. No one 
ought to be enriched by another's loss. Dig. 
6, 1, 48, 65; 2 Kent, Gomm. 33'6; 1 Kames, Eg. 
331. . 

Nemo debet locupletari ex alterius incommodo. 
No one ought to be made rich out of an-

one ought to be a witness in his own cause. 
3 Bl. Comma 371. 

Nemo inauditus condemnari debet si non sit 
contumax. No man ought to be condemned 
without being heard unless he be contuma
cious. J enk. Cent. p. 18, case 12, in margo 

Nemo j us sibi dicere potesta No one can de
clare the law for himself. No one is enti
tled to take the law into his own hands. 
Tray. Lat. Max. 366. 

Nemo militans Deo implicetur secularibus ne
gotHs. No man who is warring for [in the 
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service of] God should be involved in secular Nemo potest slbi debere. No one can owe to 
matters. Co. Litt. 70b. A pr�nciple of the himself. 
old law that men of religion were not bound 
to go in person with the king to war. Nemo p rresens nisi intelligat. One is not pres

ent unless he understands. 
Nemo nascitur artifex. Co. Litt. 97. No one is 
born an artificer. . . 

Nemo patriam in qua natus est exuere, nee Jig
eantire debitum ejurare possit. No man can 
renounce the country in which he was born, 
nor abjure the obligation of his allegiance. 
Co. Litt. 129a; Broom, Max. 75 ; Fost. Cr. 
Law, 184. 

Nemo plus commodi h re redi suo relinquit quam 
ipse habuit. No one leaves a greater benefit to 
his heir than he had himself. Dig. 50, 17, 120. 

Nemo plus juris ad alium transferre potest quam 
ipse habet. No one can transfer more right 
to another than he has himself. Dig. 50, 17, 
54 ; Broom, Max. 467, 469 ; 2 J( ent 324' ; 5 Co. 
113 ; 10 Pet. 161, 175, 9 L. Ed. 382. 

Nemo potest contra recordum veriflcare per pa
triam. No one can verify by the country 
against a record. 2 lnst. 380. The issue up
on matter of record cannot be to the jury. A 
maxim of old practice. 

Nemo potest esse dominus et hreres. No man 
can be both owner and heir. Hale, Com. Law, 
c. 7. 

Nemo potest esse simul actor et judex. No one 
can be at once suitor and judge. Broom, Max. 
117. 

Nemo potest esse tenens et dominus. No man 
can be both tenant and lord [of the same tene
ment.] Gilb. Ten. 142. 

Nemo potest exuere patriam. No man can re
nounce his own country. 18 L. Q. R. 51. 

Nemo pote'st faeere per alium quod per se non 
potest. No one can do that by another which 
he cannot do of himself. Jenk. Gent. p. 237, 
case 14. A rule said to hold in original ' 
grants, but not in descents ; as where an of
fice descended to a woman, in which case, 
though she could not exercise the office in 
person, she might by deputy. ld. 

Nemo potest facere per obliquum quod non po
test facere per directum. No man can do that 
indirectly which he cannot do directly. 1 
Eden, 512. 

Nemo potest mutare consiliurp suum in alteri
us injuriam. No. man can change his purpose 
to another's in'jury. Dig. 50, 17, 75 ; Broom, 
.Max. ,34. 

Ne'mo p rresumitur alie n am posteritatem sure 
p rretulisse. No man is presumed to have pre
ferred another's posterity to his own. Wing. 
Max. p. 285, max. 79. 

Nemo p rresumitur donare. No one is presumed 
to give. Haren v. Foster, 9 Pick. (Mass.) 128, 
19 Am. Dec. 353. 

Nemo p rresumitur esse immemor sum reternre 
salutis, et maxime in articulo mortis. 6 Coke, 
76. No one is presumed to be forgetful of his 
own eternal welfare, and particularly 'a"t the 
point of death. 

Nemo p rresumitur ludere in extremis. No one 
is presumed to trifl� at the point of death. 

Namo prresumitur malus. No one is presumed 
to be bad. 

Nemo prohibetur plures ne'gotiationes sive artes 
exercere. No one is prohibited from follow
ing several kinds of business or several arts. 
11 Coke, 54a. The common law doth not pro
hibit any person from using several arts or 
mysteries at his pleasure. ld. 

Ne'mo prohibetur pluribus defensionibus uti. 
Co. Litt. 304a. No one is prohibited fpom 
making use of several defenses. 

Nemo p rudens punit ut prreterita revooentur, 
sed ut futura prreveniantur. No wise man pun
ishes in order that past things may be re
called, but -that future wrongs may be pre
vented. 2 BuIst. 173. 

Nemo punitur p ro alieno delicto. Wing. Max. 
336. No one is punished for another's wrong. 

Nemo punitur sine injuria, facto, seu defalta. 
No one is punished . unless for some wron� 
act, or default. 2 lnst. 287. 

Nemo qui condemnare potest, absolvere non 
potest. No one who may condemn is unable 
to acquit. Dig. 50, 17, 37. 

Nemo sibi esse judex vel suis jus dicere debet. 
No man ought to be his own judge, or to ad
minister justice in cases where his relations 
are concerned. 12 Co. 113 ; Cod. 3, 5, 1 ;  
Broom, Max. 116, 124. 

Nemo sine actione experitur, et h oc Jlon sine 
breve sive libello. conventjonali. No one goes 
to law without an action, and no one can bring 
an action without a writ or bill. Bract. tol. 

Nemo potest nisi quod de j ure potest. No one is 112. 
ableto do a thing, unless he c�n do it lawful- Nemo tene tur ad impossiblle. No one is bound 
ly. 67 Ill. App. 80. to an impossibility. Jenk. Cent. 7 ;  Broom, 

Nemo pote st plus J uris ad allum tran sferre Max. 244. 
. 

q uam ipse habet. Co. Litt. 309 ; Wing. Max. 56. Nemo tenetur armare adversarium con tra se. 
No one can transfer a greater rlght to another Wing. Max. 665. I NQ one is bound to arm his 

than he ·.pimself h�.s. adversary again�t himself� , 
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Nemo tenetur diylnare. No man is bound to di- NEPUOY. . In Scotch iaw. 
vine, or to bave foreknowledge of, a future Skene. 

A grandson. 

event. 10 Coke, 55a. 

Nemo tenetur edere i nstru menta contra se. No 
man is bound to produce writings against him
self. A rule of the Roman law, adbered to in 
criminal prosecutions, but departed from in 
civil questions. Bell. 

Nemo t enetur i nformare qui nescit, sed quisquis 
scire quod i nformat. Brancb, Princ. No one 
is bound to give information about things he 
is ignorant of, but every one is bound to know 
that which be gives information about. 

Nemo tenetur jurare i n  suam turpitudinem. No 
one is bound to swear to the fact of his own 
criminality ; no one can be forced to give his 
own oath in evidence of his guilt. Bell ; Halk. 
100. 

Nemo tenetur prodere seipsum. No one is 
bound to betray himself. In other words, no 
one can be compelled to criminate himself. 
Broom, Max. 968. 

Namo tenetur sei psum accusare. Wing. Max. 
486. No one is bound to accuse himself ; 14 
M. & W. 286 ; 107 Mass. 181. 

NERV I NE. The word "nervine" is a descrip
tive word meaning · a  nerve tonic or a remedy 
for disorder of the nerves. Richmond Rem
edies Co. v. Dr. Miles Medical 00. (C. C. A.) 
16 F.(2d) 598, 601. 

NERVOUSNESS. A species of mental suf
fering. southern Ry. in Kentucky v. Owen, 
156 Ky. 827, 162 S. W. 110, 111. 

NET. Olear of ·anything extraneous ; with all 
deductions, such as charges, expenses, dis
counts, commissions, taxes, etc. ; free from 
expenses. St. John v. Erie R. Co., 22 Wall. 
148, 22 L. Ed. 743 ; Scott v. Hartley, 126 Ind. 
239, 25 N. E. 826 ; Gibbs v. People's Nat. Bank, 
198 Ill. 307, 64 N. E. 1060 ; Overshiner v. 
Palmer (Tex. Oiv. App.) 185 S. W. 387 ; Pas
cagoula Nat. Bank v. Federal Reserve Bank 
of Atlanta (D. C.) 3 F.(2d) 465, 467 ; Smith v. 
Toth, 61 Ind. App. 42, 111 N. E. 442, 444 ; Cas
tillo v. J. S. Frank, Inc. (Oity Ct. N. Y.) 194-
N. Y. S. 418, 419 ; Sandbrook v. W. L: Morri
son Inv. 00., 209 Mo. App. 600, 239 S. W. 543, 
546. 

NET BALANCE. The proceeds of saJe, after 
deducting expenses. Evans v. WaIn, 71 Pa. 

Nemo tenetur seipsum i nfortuni is  et periculis 69 ; Meserve v. Smith Bros., 56 Cal. App. 683, exponere. No one is bound to expose himself 
to misfortunes and dangers. 00. Litt. 253b. 206 P. 105. 

Nemo tenetur se'ipsum prodere. No one is 
bound to betray himself. 10 N. Y. 10 ; 7 How. 
Prac. (N. Y.) 57, 58 ; Broom, Max. 968. 

Nemo unquam judicet in se. No one can ever 
be a judge in his own cause. 

Nemo u nquam vir mag nus fuit, s ine aliquo divi n o  
affJatu. No one was ever a great man without 

/ some divine inspiration. Oicero. 

Nemo videtur fraudare eos qui sciunt et oon
sentiu nt. No one seems [is supposed] to de
fraud those who know and assent [to his acts.] 
Dig. 50, 17, 145. 

NEMY. L. Fr. Not. Litt. § 3. 

NEPHEW. The son of a brother or sister. 
But the term, as used in wills and other docu
ments, may include the children of half broth
ers and sisters and also grandnephews, if such 
be the apparent intention, but not the nephew 
of a husband or wife, and not (presumptively) 
a nephew who is illegitimate. See Shephard 
v. Shephard, 57 Oonn. 24, 17 A. 173 ; Lyon v. 
Lyon, 88 Me. 395, 34, A. 180 ; Brower v. Bow;' 
ers, 1 Abb . .  Dec. (N. Y.) 214 ; Green's Appeal, 
42 Pa. 25 ; In re Van Riempst, 99 Misc. 169, 
165 N. Y. S. 538, 539 ; In re Logan, 131 N. Y. 
456, 30 N. E. 485. 

NET EARN I NGS. See Earnings. 

NET I NCOME. The profit or income accru
ing from a business, fund, estate, etc., after 
deducting all necessary charges and expenses 
of every kind. Jones & Niplick Mfg. 00. V. 
Oom., 69 Pa. 137 ; In re Young, 15 App. Div. 
285, 44 N. Y. S. 585 ; Fickett v. Cohn (Com. 
P!.) 1 N. Y. S. 436. 

NET PR:EM I U M. In the business of life in
surance, this term is used to designate that 
portion of the premium which is intended to 
meet the cost of the insurance, b oth current 
and future ; its amount is calculated upon the 
basis of the mortality tables and upon the as
sumption that the company will receive a cer
tain rate of interest upon 'ail its assets ; it 
does not include the entire premium paid by 
the assured, but does include a certain sum 
for expenses. Fuller v. Metropolitan L. Ins. 
Co., 70 Conn. 641, 41 A. 4. 

NET PR I CE. The lowest price, after deduct-
ing all discounts. ' 

NET PROF I TS. This term does not mean 
what is made over the losses, expenses, and 
interest on the amount invested. It includes 
the gain that accrues on the investment, after 
deducting simply . the losses and expenses of 
the business. Tutt v. Land, 50 Ga. 350. 

NEPOS. Lat. A grandson. NET TONNAGE. The net tonnage of a vessel 
is the difference between the entire cubic con-

NEPT I S. Lat. A granddaughter ; sometimes tents of the interior of the vessel numbered in 
great-granddaughter. tons and the space occupied by the crew and 



NET WEIGRT 1240 

by propelling machinery. The Thomas Mel- responding attributes of another thing of the 
ville, 62 F. 749, 10 C. C. A. 619. same kind or class. 

NET WEIGHT. The weight of an article or 
collection of articles, after deducting from the 
gross weight the weight of the boxes, cover
ings, casks, etc., containing the same. The 
weight of an animal dressed for sale, after 
rejecting hide, offal, etc. 

New and Useful 
The phrase used in the patent laws to de

scribe the two qualities of an invention or dis
covery which are essential to make it patent
able, viz., novelty, or the condItion-of having 
been previously unlmown, and practical utH

NETHER HOUSE OF PARLIAMENT. 
name given to the English house of commons 
in the . time of Henry VIII. 

A ity . .  See In re Gould, 1 MacArthur (D. C .) 
410 ; Adams v. Turner, 73 Conn. 38, 46 A. 247 ; 
Lowell v. Lewis, 1 Mason, 182, Fed. Cas. No. 
$,568. To accomplish a new and useful result 
within meaning of Rev. St. § 4886 (35 USCA § 
31), it is not necessary that result before un
known should be brought about, but it is suf
ficient if an old result ,is accomplished in a 
new and more effective way. Hirschy v. Wis
consin-Minnesota Gas & Electric Household 
Appliances Co. (D. C.) 18 F.(2d) 347, 354. An 
invention achieves a new result, where a func
ti011. which had been performed by other 
means was performed to an efficient degree by 
an association of means never before com
bined, though all of them were Old, and some 

NEURASTHENIA. In medical jurisprudence. 
A condition of weakness or exhaustion of the 
general nervous system, giving rise to various 
forms of mental and bodily inefficiency. 

NEUTRAL. In international law. Indiffer
ent ; impartial ; 

-
not engaged on either side ; 

not taking an active part with either of the 
contending states. In an international war, 
the principal hostile powers are called " bel
ligerents ;" those actively co-operating with 
and assisting them, their "allies ;" and those 
taking no part whatever, "neutrals." 

NEUTRAL PROPERTY. Property which be
longs to citizens of neutral powers, and is 
used, treated, and accompanied by proper in
signia as such. 

NEUTRALITY. The state of a nation which 
takes no part between two or more other na
tions at war. U. S.  v. The Three Friends, 
166 U. S. 1, 17 S. Ct. 495, 41 L. Ed. 897 ; 
O'Neill v. Central Leather Co., 87 N. J. Law, 
552, 94 A. 789, 790, L. R. A. 1917 A, 276. 

NEUTRALITY LAWS. Acts of congress 
which forbid the fitting out and equipping of 
armed vessels, or the enlisting of troops, for 
the aid of either of two belligerent powers 
with which the United States is at peace. 

NEUTRALITY PROCLAMATION. A procla
mation by the president of the United States, 
issued on the outbreak of a war between two 
powers with both of which the United States 
is at peace, announcing the neutrality of the 
United States and warning all citizens to re
frain from any breach of the neutrality laws. 

NEVER INDEBTED, PLEA OF. A species 
of traverse which occurs in actions of debt on 
simple contract, and is resorted to when the 
defendant means to deny in point of fact the 
existence of any express contract to the effect 
alleged in the declaration, or to deny the mat
ters of fact from which such contract would 
by law be implied. Steph. PI. 153, 156 ; Whar
ton. 

NEW. As an element in numerous compound 
terms and phrases of the law, this word may 
denote novelty, or the cond,ition of being pre
viously unknown or of recent or fresh origin, 
but ordinarily it is a purely relative term 
and is employed in contrasting the date, ori
gin, or character of one thing with the cor-

of the changes seemed to be only in degree. 
American Ball Bearing Co. v. FInch (C. O. A.) 
239 F. 885, 889. 

New Assets 
In the law governing the administration 

of estates, this term denotes assets coming in
to the hands of an executor or administrator 
after the expiration of the time when, by stat
ute, claims against the estate are barred so far 
as regards recourse against the assets with 
which he was originally charged. S·ee Little
field v. Eaton, 74 Me. 521 ; Chenery v. Web
ster, 8 Allen (Mass.) 77 ; Robinson v. Hodge, 
117 Mass. 222 ; Veazie v. Marrett, 6 Allen 
(Mass.) 372. 

New Assignment 
Under the common-law practiee, where the 

declaration in an action is ambiguous, and the 
defendant pleads facts which are literally an 
answer to it, but not to the real claim set up 
by the plaintiff, the plaintiff's course is to re
ply by way of new assignment ; i. e., all�ge 
that he brought his action not for the cause 
supposed by the defendant, but for some other 
cause to which the plea has no application. 3 
Steph. Comm. 507 ; Sweet. See Bishop v. 
Travis, 51 Minn. 183, 53 N. W. 461. 

New Cause of Action 
With reference to the amendment of plead

ings, this term may refer to a new state of 
facts out of which liability is claimed to arise, 
or it may refer to parties who are alleged to 
be entitled under the same state of facts, or 
it may embrace both features. Love v. South
ern R. Co., 108 Tenn. 104, 65 S. W. 475, 55 L. 
R. A. 471. See Nelson v. First Nat. Bank, 
139 Ala. 578, 36 So. 707, 101 Am. St. Rep. 52. 

New For Old 
In making an adjustment of a partial loss 

under a policy of marine insurance, the rule 
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is to apply the old materials towards the pay
ment of the new, by deducting the value of 
them from the gross amount of the expenses 
for repairs, and to allow the deduction of one
third new for old upon the balance. 3 Kent, 
'Comm. 339. 

New I n n  
A n  bin of chancery. See Inns of Chancery. 

New Matter 
In pleading. Matter of fact not previous

ly alleged by either party in the pleadings. 
Walters v. Battenfield, 21 N. M. 413, 155 . P. 
721, 723 ; Continental Gin Co. v. Arnold, 52 
()kl. 569, 153 P. 160, 163 ; Hubbard v. Olsen
Roe Transfer Co., 110 Or. 618, 224 P. 636, G39 ; 
Smith v. Marley, 39 Idaho, 779, 230 P. 769, 
770 ; Dixon v. Pruett, 42 Nev. 345, 177 P. 11, 
12. 

New Promise 
See Promise. 

NEXT l'ltIEND 

passing events. 4 Op. Attys. Gen. 10. And see 
Orowell v. Parker, 22 R. I. 51, 46 A. 35, 84 Am. 
St. Rep. 815 ; Hanscom v. Meyer, 60 Neb. 

-68, 82 N. W. 114, 48 L. R. A. 409, 83 Am. St. 
Rep. 507 ; Williams v. Colwell, 18 Misc. Rep. 
399, 43 N. Y. S. 720 ; Kellogg v. Carrico, 47 
Mo. 157 ; Kerr v. Hitt, 75 Ill. 51 ; Culclasure 
v. Consolidated Bond and Mortgage Co:, 94 
Fla. 764, 114 So. 540, 541 ; White v. Multno
mah County, 74 Or. 98, 144 P. 1193, 1195. 

Official Newspaper 
One designated by a state or municipal leg

islative body, or agents empowered by them, in 
which the public acts, resolves, advertise
ments, and notices are required to be publish
ed. Albany County v. Chaplin, 5 Wyo. 74, 37 
P. 370. 

NEX I .  Lat. In Homan law. Bound ; bound 
persons. A term applied to such insolvent debt
ors as were d·elivered up to their creditors, 

N ew Styl e  by whom they might be held in bondage un-
The modern system of computing time was til their debts were discharged. Calvin. ; 

introduced into Great Britain A. D. 1752, the Adams, Rom. Ant. 49. 
:ad of September of that year being reckoned NEXT. as the 14th. Nearest ; closest ; immediately fol-

New Trial 
See Trial. 

New Works 
In the civil law. By a new work is under

stood every sort of edifice or other work which 
is newly commenced on any ground whatever. 
When the ancient form of work is changed, 
either by an addition being made to it or by 
some part of the ancient work being taken 
away, it is styled also a "new work." Oiv. 
Code La. art. 856. 

New Ye'ar's Day 
The first day of January. The 25th of 

March was the civil and legal New Year's 
Day, till the alteration of the style in 1752, 
when it was permanently fixed at the 1st 
of January. In Scotland the year was, by a 
proclamation, which bears date 27th of N6-
vember, 1599, ordered thenceforth to com
mence in that kingdom on the 1st of J an:uary 
instead of the 25th of March. Ene. Lond. 

Of New 
See that title. 

·NEWGATE. The name of a prison in Lon
don, said to have existed as early as 1207. 
It was three times destroyed and rebuilt. For 
-centuries the condition of the place was bor
rible, but it has been greatly improved since 
1808. Since 1815, debtors have not been com
mitted to this prison. 

NEWLY-DI SCOVERED EV I DENCE. See 
Evidence. 

NEWSPAPER. According to the usage of the 
·commercial world, a newspaper is defined to 
be a publication in numbers, consisting com
monly of single sheets, and published at short 
.and stated intervals, conveying intelligence of 

lowing. See Green v. McLaren, 7 Ga. 107 ; 
State v. Asbell, 57 Kan. 398, 46 P. 770 ; Ger
man Security Bank v. McGarry, 108 Ala. 633, 
17 So. 704 ; State v. M'cLeish, 59 Mont. 527, 
198 P. 357, 359 ; In re Park (D. C.) 8 F.(2d) 
544 ; U. S. Trust 00. of New York v. Perry, 
193 App. Div. 153, 183 N. Y. S. 426, 429'. 

Nearest or nighest, not in the sense of pro
pinquity alone, as, for example, three persons 
on three chairs, one in the midst, those on 
each side of the middle one are equally near, 

. each "next" to the middle one ; but it signi
fies also order, or succession, or relation as 
well as propinquity. 27 L. J. Oh. 654. See 3 
Q. B. 723 ; Couch v. Turnpike 00., 4 Johns. 
Ch. (N. Y.) 26. 

NEXT DEVISEE. By the term "first devi
see" is understood the person to whom the es
tate is first given by the will, while the term 
"next devisee" refers to th� person to whom 
the remainder is given. Young v. Robinson, 
5 N. J. Law, 689. 

NEXT FRIEND. The legal designation of 
the person by whom an infant or other per
son disabled from. suing in his own name 
brings and prosecutes an action either at law 
or in equity ; usually a relative. Strictly 
speaking, a next friend (or "proche-i1'1> OIff/.,Y") 
is not appointed by the court to bring or main
tain the suit, but is simply one who volun
teers for that purpose, and is merely admit
ted or permitted to sue in behalf of the in
fant ; but the practice of suing by a next 
friend has now been almost entirely super
seded by the practice of appointing a guardi
an ad litem. See McKinney v. Jones, 55 Wis. 
39, 11 N. W. 606 ; Guild v. ·Cranston, 8 Cush. 
(Mass.) 506 ; Tucker v. Dabbs, 12 Heisle 
(Tenn.) 18 ; Leopold ". Meyer, 10 Abb. Prac . 
(N. Y.) �O ; Zazove v. Minneapolis, St. P. & 
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S: '8: ':M� Ry. (jo., 218 In.
-
App. 534, 538 ; Hyatt 

v. Hyatt, 100 W. Va. 193, 130 S. E. 107, 110 ; 
Watts v. Hicks, 119 Ark. 621, 178 S. W. 924, 
925 ; Chase v. Ulster & D. R. Co., 214 N. Y. S. 
615, 620, 215 App. Div. 581 ; Walter v. Walter, 
156 N. Y. S. 713, 715, 170 App. Div. 870 ; 
Slafter v. Savage, 89 vt. 352, 95 A. 790, 791. . 
N EXT O F  K I N. In the law of descent and 
distribution. This term properly denotes the 
persons nearest of kindred to the decedent, 
that is, those who are most nearly related to 
him by blood ; but it is sometimes construed 
to mean only those who are entitled to take 
nnder the statute of distributions, and some
times to include other persons. 2 Story, Eq. 
JUl'. § 1065b ; Barrett v. Egbertson, 92 N. J. 
Eq. 118, 111 A.. 326, 327 ; Godfrey v. Epple, 
100 Ohio St. 447, 126 N. E. 886, 11 A. L. R. 
317 ; In re White's Estate, 211 N. Y. S. 519, 
520, 125 Mise. Rep. 348 ; Close v. Benham, 
97 Conn. 102, 115 A. 626, 627, 20 A. L. R. 351 ; 
Makller v. Independent Workmen's Circle of 
America, 255 Mass. 252, 151 N. E. 69 ; Mid
Coal Petroleum 00. v. Allen, 110 Okl. 101, 236 
P. 426, 427 ; Hamilton v. Erie R. C o., 219 N. 
Y. 343, 114 N. E. 399, 403, Ann. Cas. 1918A, 
928 ; Wallace v. Wallace, 181 N. C. 158, 106 
S. E. 501, 504 ; Morse v. White, 182 Mich. 607, 
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eral term for any contract struck with those 
ceremonies, and hence to have included the 
special form of conveyance called "manci
patio." In a general sense it means the obli
gation or bond between contracting parties. 
See Maine, Anc. Law, 305, et seq. ; Hadl. Rom. 
Law, 247 . 

In Roman law, this word expressed the tie 
or obligation involved in the old conveyance 
by mwncipatio ; and came latterly to be u.sed 
interchangeably with (but less frequently 
than) the wQrd "obligatio" itself. Brown. 

N I CH I LLS. In English practice. Debts due 
to the exchequer which the sheriff could not 
levy, and as to which he returned ni�. These 
sums were transcribed once a year by the 
clerk of the nichills, and sent to the treas
urer's remembrancer's office, whence process 
was issued to recover the "nichill" debts. 
Both of these offices were abolished in 1833. 
Mozley & Whitley. 

N I CKNAME. A short name ; one nicked or 
cut off for the sake of brevity, without con
veying an idea of opprobrium, and frequent
ly evincing the strongest affection or the most 
perfect familiarity. North Carolina Inst. v. 
Norwood, 45 N. C. 74. 

148 N. W. 970, 971 ; Fields v. Rollins, 186 N. 
N I D E R Ll N G, N I D E R I NG,  or N I TH I N G. A C. 221, 119 S. E. 207, 208 ; U. S. Trust Co. 
vile, base person, or sluggard ; chicken-heart-of New York v. Hoyt, 190 N. Y. S. 166, 169, 115 
ed. Spelman. ' 

Misc. Rep. 663 ; Lewis v. Palmer, 167 N. Y. S. 
1053, 1055 ; Arnold v .  O'Connor, 94 A. 145, N I ECE. The daughter of one's brother or 
37 R. I. 557, 1.1. R. A. 19160, 898 ; Wallace v. sister. AmbI. 514. Capps v. State, 87 Fla. 
Wallace, 181 N. C. 158, 106 S. E. 501, 504 ; In 388, 100 So. 172, 173. 
re Friedleben's Estate, 171 N. Y. S. 761, 762, 
103 Misc. Rep. 558 ; In re Ziesenitz's Estate, N I E F E. In old English law. A woman born 
218 N. Y. S. 233, 128 Misc. Rep. 100 ; In re . in vassalage ; a bondwoman. 
Ross' Estate, 187 Cal. 454, 202 P. 641, 642 ; 
Heller v. Teale (D. C.) 216 F. 387, 400 ; Sand- N I E NT. L. Fr. Nothing ; not. 

ers v. Buenger, 311 Ill. 572, 143 N. E. 431, 
433 ; Whitehead Coal Mining Co. v. Pinkston, 
71 OkI. 124, 175 P. 364, 365 ; 'National Power 
Const. Co. v. Rouleau, 81 Ind. App. 585, 144 N. 
E. 557, 558 ; In re Scott's Will (Sur.) 204 N. Y. 
S. 478, 494 ; Mostenbocker v. Shawnee Gas 

N I ENT CO M P R I S E. Not comprised ; not in
cluded. An exception taken to a petition be
cause the thing desired is not contained in 
that deed or proceeding whereon the petition 
is founded. Tomlins. 

& Electric Co., 49 Okl. 304, 152 P. 82, 83, L. N I EN T  C U LPABLE. Not guilty . . The name 
R. A. 1916B, 910 ; In re Garrett's Estate, 249 in law French of the general issue in tort 
Pa. 249, 94 A. 927, 928. The words "next of or in a criminal action. 
kin," used simpliciter in a deed or will, mean, 
not nearest of kindred, but those relatives N I ENT D ED I R E. To say nothing ; to deny 

who share in the estate according to the stat- nothing ; to suffer judgment by default. 

ute of distributions, including those claiming N I ENT LE FA I T. In pleading. Not the 
per stirpes or by representation. SImison v. deed ; not his deed. The S1ame as the plea of 
Lynch, 43 Barb. (N. Y.) 147. non est factum. 

N EXT P RESEN TAT I ON .  In the law of ad- N I ENT SEI S I .  In old pleading. Not seised. 
vowsons. The right of next presentation is The general plea in the writ of annuity. 
the right to present to the first vacancy of a Crabb, Eng. Law, 424. 
benefice. 

N I G ER L I B ER. The black book or register 
N E X U M .  Lat. In Roman law. In ancient in the exchequer ;  chartularies of abbeys, 
times the nea:um seems to have been a species cathedrals, etc. 
of formal contract, involving a loan of money, 
and attended with pecnliar consequences, N I G HT. As to what, .by the common law, is 
solemnized with the "copper and balance." reckoned night and what day, it seems to be 
Later, it appears to have been . used a� a gen- the general opinion that, if there be daylight; 
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�r crepu8culum, ' enough begun' or 'leff to' dis"
cern a man's face, that is considered day ; 
and night is when it is so dark that the coun
tenance of I , a  man cannot be discerned. 1 
Hale, P� C. 350. However, the limit of 9 p. 
m. to 6 a. m. has been fixed by statute, in 
England, as

' the period of night, in prosecu
tions for burglary and larceny. St. 24 & 25 
Viet. c. 96, § 1 ;  Brown. In , American law, 
the common-law definition' is still adhered to 
in some states, but in others "night" has been 
defined by statute. U. S. v. Lepper (D. C.) 
288 F. 136, 137 ; Weatherred v. State, 1.01 Tex. 
Or. R. 52.0, 276 S. W. 436, 437 ; Wilson v. 
State, 1.03 Tex. Cr. R. 4.03, 281 S. W. 844, 847 ; 
Port Huron & Sarnia Ferry Co. v. Lawson 
{D. C.) 292 F. 216, 219 ; U. S. v. Boston & M. 
R. R. (C. C. A.) �69 F. 89, 9.0. 

Nlllil datt qui non' habet. ' He gives nothing who 
has nothing. 

Nihil de re accrescit ei qui nihil in. re quando jus 
accresceret habet. Co. Litt. 188. N othing 01� 
a matter accrues to him who, when the right 
accrues, has nothing in that matter. ' 

N I H I L D I C I T. He says nothing. This is the 
name of the judgment which may be ,taken as 
of course against a defendant who omits to 
plead or answer the 'plaintiff's declaration or 
complaint within the time limited. In some 
jurisdictions it is otherwise known as j udg
ment "for want of a plea." See Gilder v. 
McIntyre, 29 Tex. rl'l ;  Falken v. HousatoniQ 
R. Co., 63 Conn. 258, 27 A. 1117 ; Wilbur v. 
Maynard, 6 Colo. 486. 

Nihil dlictum quod non dictum p rius. Nothing 
NIG HT MAG ISTRATE. A constable of the is said which was not said before. Said of 
night ; tbe head of a watch-house. a case where former arguments were repeat

NIGHT WALKERS. Described in the statute 
5 Edw. III. c. 14, as persons who sleep by day 
and walk by night. Persons who prowl about 
at night, and are of a suspicious appearance 
and behavior. Persons whose habit is to be 
abroad at night for the purpose of committing 
some crime or nuisance or mischief or disturb
ing the peace ; not now generally subject to 
the criminal la WB except in respect to misde
meanors actually committed, or in the char
acter of vagrants or suspicious persons. See 
Thomas v. State, 55 Ala. 26.0, 261 ; State v. 
Dowers, 45 N. H. 543. In a narrower sense, 
a night walker is a prostitute who walks the 
streets at night for the purpose of soliciting 
men for lewd purposes. Stokes v. State, 92 
Ala. 73, 9 So. 4.0.0, 25 Am. St. Rep. 22 ; Thomas 
v. State, 55 Ala. 26.0 ; People v. Berger (Gen. 
Sess.) 169 N. Y. S. 319, 3.21. 

Nigrum nunquam exeedere debet rubrum. The 
black should never go beyond the red, [i. e., 
the text of a statute should never be read in 
a sense more comprehensive than the rubric, 
or title.] Tray. Lat. Max. 373. 

ed. Hardr. 464. 

NIH I L EST. There is nothing. A form of 
return made by a sheriff when he has been 
unable to serve the writ. "Althougli non est 
inventus, is the more frequent return in such 
a case, yet it is by nQ means as full an answer 
to the command of the writ as is the return 
of nihil. That amounts to an avernient that 
the defendant has ' nothing in the bailiwick, 
no dwelling-house, 'no family, no residence, 
and no personal presence to enable the officer 
to make the service required by the act of 
assembly. It is therefore a full answer to 
the exigency of the writ." Sherer v. Easton 
Bank, 33 Pa. ' 139. 

Nihil est enim liberale quod' non idem j ustum. 
For there is nothing genexous which is not 
at the same time just. 2 Kent, Comm. 441, 
note a. 

Nihil est magis rationi oonsentaneum quam eo
dem modo quodque djssolvere quo conflatum est. 
Nothing is more consonant to reason than that 
a thing should be dissolved or discharged in 
the same way in, w.hieh it Wf:\.S created. Shep. 
Touch. 323. 

Nihil facit error nominis cum de oorpore constat. 
11 Coke, 21. An error as to a ll>ame is nothing 
when there is certainty as to the person. 

N I H  I L. Lat. ' Nothing. Often contracted to 
"nil." The word standing alone is the name 
of an abbreviated form of return to a writ 
made by a sheriff or constable, the fuller form 
of which would be "nihil est" or "nihil habet," 
according to circumstances. 

N I HIL HAB,ET. He has nothing. The name 
Nihil aliud potest rex quam quod de jure potest. of a return made by a sheriff to a smre facias 
11 Coke, 74. The king can do nothing except or other writ which he has been unable to 
what he can by law do. serve on the defendant. 

N I HIL CAPIAT PER BREVE. In practice. 
That he take nothing by his writ. The form 
of judgment against the plaintiff , in an ac
tion, either in bar or in abatement. When 
the plaintiff has commenced his proceedings 
by bill, the judgment is nihil capiat per bil
wm. Co. Litt. 363. 

Nihil oonsensui tam oontrarium est quam vis 
atque met us. Nothing is .so opposed tO ,consent 
as force and fear. Dig. 5.0, 17, 116. 

'Nihil h abet forum e,x see'na. The court has 
nothing to do with what is not before it. Bac. 
Max. 

Nihil in lege intolerabilius est [quam] e'andem 
rem diverso j ure censeri. Nothing is more in
tolerable in law than that the same matter, 
thing, or case should be subject to different 
views of law. 4 Coke, 93a. Applied to the 
difference , of opinion entertained by different 
courts, as to the law of ill particular case. Id. 



NIHIL RABET 

N ih i l  infra reg n u m  subditos m agis conservat In 
tranqu i l itate et concord ia  q u am debita leg:u m ad
m i nistratio. Nothing preserves in tranquillity 
and concord those who are subjected to the 
same government better than a due adminis
tration of the laws. 2 lnst. 158. 

N ih i l  in iqu iu s  quam requ itatem n i m is i nte'nde,re. 
Nothing is more unjust than to extend equity 
too far. Halk. 103. 

Nih i l  magis j ustu m est quam quod n ecessariu m  
est. Nothing i s  more just than that which is 
necessary. Dav. lr. K. B. 12 ; Branch, Princ. 
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the obligation of mere consent is dissolved by 
the contrary consent. Dig. 50, 17, 35 ; Broom, 
Max. 887. 

Nih il tam p'ro'pri u m  i m per'io  quam legibus vivere. 
Nothing is so becoming to authority as to live 
in accordance with the laws. Fleta, lib. 1, c. 
17, § 11. 

N I H  I L I ST. A member of a secret association. 
(especially in Russia,) which is devoted to the 
destruction of the present political, religious, 
and social institutions. Webster. 

N I L. Lat. Nothing. 
"nihil," which see. 

A contracted form of 
N ihil n equam est prresu mendu m. Nothing 
wicked is to be presumed. 2 P. Wms. 583. 

N i l  agit exe m p l u m  l item quod l ite resolvit. An 
N ihi l  perfectum est d u m  al iqu id restat agendum.  example does no good which settles one ques
Nothing is perfect while anything remains to tion by another. Hatch v. Mann, 15 Wend. 
be done. 9 Coke, 9b. (N. Y.) 44, 49. 

N ih i l  p,e,ti potes,t ante id te,mpus q u o  per rerum N il consensu i  tam contrariu m  est q uam vis  atq ue 
n�turam pe'rsolvi possit. Nothing can be de- metus. Nothing is so opposed to consent as 
manded before the time when, by the nature force and fear. Dig. 50, 17, 116. 
of things, it can be paid. Dig. 50, 17, 186. 

N I L  D E B ET. He owes nothing. The form of 
N ih i l  possu m us contra ve'ritatem .  We can do the general issue in all actions of debt on sim
nothing against truth. Doct. & Stud. dial. 2, pIe contract. 
c. 6. 

Nil facit error nomin is cu m de corp,ore vel per
N ih i l  prrescribitur n isi quod possidetur. There sona constat. A mistake in the name does not 
is no prescription for that which is not pos- matter when the body or person is manifest. 
sessed. 5 Earn. & Ald. 277. 11 Coke, 21 ; Broom, Max. 634. 

N ih i l  q uod est con tra ratione m  est I icit u m .  
Nothing that is  against reason is  lawful. Co. 
Litt. 97b. 

Nih i l  quod est Inoonveniens est Iicitu m .  Noth
ing that is inconvenient is lawful. Co. Litt. 
66a, 97b. A maxim very frequently quoted 
by Lord Coke, but to be taken in modern law 
with some qualification. Broom, Max. 186, 
366. 

N I L  HABU I T  I N  TEN EM E N T I S. He had 
nothing [no interest] in the tenements. A 
plea in debt on a lease indented, by which the 
defendant sets up that the person claiming 
to be landlord had no title or interest. 

N I L  L 1 GATU M. Nothing bound ; that is, no 
obligation has been incurred. Tray, Lat. 
Max. 

N il s ine prudenti fecit ra.1:ione vetustas. An
N ih i l  s i m u l  invent u m  est et perfectum.  Co. tiquity did nothing without a good reason. 
Litt. 230. Nothing is invented and perfected Co. I ... itt. 65. 
at the same moment. 

N ihi l  tam co nveniens est n atural i requ itati quam 
u n u m q uodq ue  dissolvi e'o l igamine  quo l igatu m 
est. Nothing is so consonant to natural equi
ty as that a thing should be dissolved by the 
same means by which it was bound. 2 lnst. 
359 ; Broom, Max. 877. 

N ihi l  tam conven iens est n aturali req uitatl quam 
vol untate m domini  re m suam i n  aliu m transferre 
r3itam h abe're. l '  Coke, 100. Nothing is so 
consonant to natural equity as to regard the 
intention of the owner in transferring his 
own property to another. 

N ihil  tam n aturale est, quam eo gene,re q uid'que 
dissolvere, quo colligat u m  est ; ideo verboru m 
obligatio verbis toll itur ;  nud i  co nse ns u s  obliga
tio contrario consensu d issolvit u r. Nothing is 
so natural as to dissolve anything in the way 
in wbich it was bound together ; the.refore the 
obligation of words is taken away by words ; 

N i l  te mere novan d u m .  Nothing should be 
rashly changed. Jenk . . Cent. 163. 

N i m ia certitudio ce rtitudinem i psam destru it. 
Too great certainty destroys certainty itself. 
Lofft, 244. 

N i m ia subtil itas in j u re rep'robatul". Wing. 
Max. 26. Too much subtlety in law is dis
countenanced. 

N a m i u m  altercando veritas am ittitur. Hob. 344. 
By too much altercation truth is lost. 

N I M M ER. A thief ; a pilferer. 

N IS I .  Lat. Unless. The word is o.ften af
fixed, as a kind of elliptical expression, to 
the words "rule," "order," "decree," "judg
ment," or "confirmation," to indica�e that the 
adjudication spoken of is one which is to. 
stand as valid and operative unles8 the party 
affected, QY It shall appear and show cause 
against it, or take some oth-er appro.priate 
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step to avoid it or procure its revocation. 
Thus a "decree nisi" is one which will defi
nitely conclude the defendant's rights unless, 
within the prescribed time, he shows cause 
to set it aside or successfully appeals. The 
word, in this sense, is opposed to "absolute." 
And when a rule nisi is finally confirmed, 
for the defendant's failure to show cause 
against it, it is said to be "made absolute." 

N I SI F EC E R I S. The name of a clause com
monly occurring in the old manorial writs, 
commanding that, if the lords failed to do jus
tice, the king's court or officer should do it. 
By virtue of this clause, the king's court 
usurped the jurisdiction of the private, 
manorial, or local courts. Stim. Law Gloss. 

N I S I  P R I U S. The niSi prius courts are such 
as are held for the trial of issues of f>act be
fore a jury and one presiding judge. In 
America the phrase is familiarly used to de
note the forum (whatever may be its statutory 
name) in which the cause was tried to a jury, 
as distinguished from the appellate court. 
See 3 Bl. Comm. 58. 

NOO'l'.A:N'l'BB 

has found no property of the debtor on which 
to levy. 

No man can hold the same land im mediately of 
two several landlords. Co. Litt. 152. 

No man Is p resumed to do anythi n g  against n a· 
ture. 22 Vine Abr. 154. 

No man may be j udge in h is own cause. 

No man shal l  se,t u p  h is infamy as a defense'. 
2 W. Bl. 364. 

No m an shall take by deed but parties, u n less 
in  remainde,r. 

N o  one can grant or convey what he does not  
own. Seymour V .  Ganandaigua & N. F. R. 
Co., 25 Barb. (N. Y.)  284, 301. See Saltus v. 
Everett, 20 Wend. (N. Y.) 267, .32 Am. Dee. 
541 ; Fassett v. Smith, 23 N. Y. 252 ; Brower 
v. Peabody, 13 N. Y. 121 ; Beavers V. Lane, 
6 Duel' (N. Y.) 232. 

No one  wi l l  be perm itted to take the  benefit 
u nder a will and at the sam e  ti me defeat its 
provisions. 25 Wash. L. Rep. 50. 

N I S I  PR IUS C LAUSE. In practice. A N O'B I LE O F F I C I U M .  In Scotch law. An 
cl>ause entered on the record in an action at equitable power of the court of session, to give 
law, authorizing the trial of the cause at nisi relief when none is possiDle at law. Ersk. 
prius in the particular county designated. It Inst. 1, 3, 22 ; Bell. 
was first used by way of continuance. 

N obiles m agis plectuntur pecu nia;  plebes vero 
N I S I  PR I U S  RO LL. In practice. The roll or in corpo're. 3 Inst. 220. The higher classes 
record containing the pleadings, issue, and are more punished in money ; but the lower 
jury process of an action, made up for use in person. 
in the nisi prius court. 

Nobi les sunt, q u i  arma genti l it ia antecessoru m 
suoru m proferre possu nt. 2 Inst. 595. The 
gentry are those who are able to produce ar
morial bearings derived by descent from their 
own ancestors. 

N I S I  PR I US W R I T. The old name of the 
writ of venire, which originally, in pursu>ance 
of the statute of Westminster 2, contained 
the nisi prius clause. Reg. Jud. 28, 75. Cow
ell. 

N:obi l iores et benignio'res prres u m ptione-s in d u 
N I V I CO LL I N I  B R I TO N ES. I n  old English biis s u n t  p,rreferendre. I n  cases o f  doubt, the 
law. Welshmen, because they live near high more generous and more benign presumptions 
mountains covered with snow. Du Cange. are to be preferred. A civil-law maxim. 

N O  A R R I VAL NO SALE. In contract for 
sale of goods to be imported. If the goods do 
not arrive at destination buyer acquires no 
property in them and is not liable for the 
price. Wessel v. Seminole Phosphate Co. (C. 
C. A.) 13 F.(2d) 999, 1003. 

NO AWAR:D. The name of a plea in an ac
tion on an award, by which the defendant 
traverses the allegation that an award was 

. made. 

NO' BI LL. This phrase, when indorsed by a 
grand jury on an indictment, is equivalent to 
"not found," "not a true bill," or "ignoramus." 

NO F U N D S. See Fund. 

Nobilitas est d u p-lex, s u perior et inferior. 2 
Inst. 583. There are two sorts of nobility, 
the higher and the 1000er. 

N O'B I L l TY. In English law. A division of 
the people, comprehending dukes, marquises, 
earls, viscounts, and barons. These had an
ciently duties annexed to their respective hon
ors. They are created either by writ, i. e., 
by royal summons to attend the house of 
peers, or by letters patent, i. e., by royal 
grant of any dignity and degree of peerage ; 
and they enjoy many privileges, exclusive of 
their senatorial capacity. 1 Bl. Gomm. 396. 

NOC E N T. From Latin "no cere." Guilty. 
"The no cent person." 1 Vern. 429. 

N O  G OO DS. This is the English equivalent N OCTANTE. R. By night. An abolished writ 
of the Latin term "nulla bona," being the which issued out of chancery, and returned 
form of the return made by a sheriff or con- to the queen's bench, for the prostration of 
stable, charged with an execution, when he inclosures, etc. 



NOCTES 

N O CTES and N OCTE M  DE F I RMA. Enter
tainment of meat and drink for so many 
nights. Domesday. 

N OC U M ENTUM.  Lat. In old English law. 
A nuisance. Nocumentum aamnosum, a nui
sance occasioning loss or damage. N()cumen
tum injuriosum, an injurious nuisance. For 
the latter only a remedy was given. Bract. 
fol. 221. 

NO L ENS VOLE NS. Lat. Whether willing or 
unwilling ; consenting or not. 

N OL I S. Fr. In French law. Freight. The 
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men,) and from any name added by way of 
a descriptive title, (agnomen.) 

The name or style of a class or genus of, 
persons or objects. 

A debt or a debt.or. Ainsworth ; Calvin. 

N;O M E.N. C OL L ECT I V U M .  A collective name 
or term ; a term expressive of a class ; a term 
including several of the same kind ; a term 
expressive of the plural, as well as singular, 
number. 

N,omen est q u asi rei notamen. A name is, as it 
were, the note of a thing. 11 Coke, 20. 

same with "fret." Ord. Mar. liv. 3, tit. 3. N OM EN G EN E RA LE. A general name ; the 
name of a genuS. Fleta, lib. 4, c. 19, § 1.  

N OL I SSEMENT. Fr. In French marine law. 
Affreightment. Ord. Mar. liv. 3, tit. 1. 

N OLLE P ROSEQU I .  Lat. In practice, A 
formal entry upon the record, by the plaintiff 
in a civil suit or the prosecuting officer in a 
criminal action, by which he declares that he 
"will no further prosecute" the case, either 
as to some of the counts, or some of the de
fendants, or altogether. State v. Primm, 61 
Mo. 171 ; Com . .  v. Casey, 12 Allen (Mass.) 214 ; 
Davenport v. Newton, 71 Vt. 11, 42 A. 1087 ; 
Commonwealth v. Dascalakis, 246 Mass. 12, 
140 N. E. 470, 473 ; State v. Coster, 141 T'enn. 
539, 213 S. W. 910, 911 ; State v. Kopelow, 
126 Me. 384, 138 A. 625, 626 ; Denham v. 
Robinson, 72 W. Va. 243, 77 S. E. 970, 971, 
45 L. R. A. (N. S.) 1123, Ann. Cas. 1915D, 9,97 ; 
Scheibler v. Steinburg, 129 Tenn. 614, 167 
S. W. 866, Ann. Cas. 1915D, 1162. 

A nolLe prosequi is in the nature of an acknowl

edgment or undertaking by the J)laintiff in an ac

tion to forbear to proceed any further either in 
the action altogether, or as to some part of it,  o r  
as to some of the defendants ;  and i s  different from 

a no'J'!. pros" by which the plaintiff is put out of court 

with respect to all the defendants. B rown. 

N O LO C ONTEN D ERE,. I .. at. I will not con
test it. The name of a plea in a criminal ac
tion, having the same legal effect as a plea 
of guilty, so far as .regards all proceedings on 
the indictment, and on which the defendant 
may be sentenced. U. S. v. Hartwell, 3 Oliff. 
221, Fed. Cas. No. 15,318, Like a demurrer 
this plea admits, for the purposes .of the case, 
all the facts which are well pleaded, but is 
not to he used as an admission elsewhere. 
Com. v. Tilton, 8 Metc. (Mass.) 232. Not 
available as an estoppel in a civil action. 
Com. v. Horton, 9 Pick. (Mass.) 206 ; Olszew
ski v. Goldberg, 223 Mass. 27, 111 N. E. 404 ; 
Chester v. State, 107 Miss. 459, 65 So. 510 ; 
Hudson v. U. S., 272 U. S. 451, 47 S. Ct. 127, 
129, 71 L. Ed. 347 ; Schad v. McNinch, 100 
W. Va. 44, 136 S. E. 865, 866. 

NOM EN. Lat. In the civil law. A name ; 
the name, style, or designation of , a person. 
Properly, the name showing to what gen8 
or tribe he belonged, as distinguished from 
his o wn individual name, (the prrenomen,) 
from his surname or family ' name, (000'11;0-

N OM EN G E.N ERA L I SS I M U M. A name of the 
most general kind ; a name or term of the 
most general meaning'. By the name of 
"land," which is nomen genm"alissimum, ev
erything terrestrial will pass. 2 Bl. Comm. 
19 ; 3 Bl. Comm. 172. 

N OM EN J U RI S. A name of the law ; a tech
nical legal term. 

Nomen non sufficit, si res non  sit de j ure aut de 
facto. A name is not sufficient if there be not 
a thing [or subject for it] ae jure or ae facto. 
4 Coke, 107b. 

N OM EN T R'ANSC R I PT I T I U M .  See Nomina 
Transcriptitia. 

Nomina mutabilia su nt, res aute'm i m m o-bites. 
Names are mutable, but things' are immovable, 
[immutable.] A name may be true or false, 
or may change, but the thing itself always 
maintains its identity. 6 Coke, 66. 

Nomina si nescis perit cogn itio re,ru m ;  et no'mi·  
na  si perdas, certe distinctio rer u m  perditur. 
Co. Litt. 86. If you know not the names of 
things, the knowledge of things themselves 
perishes ; and, if you lose the names, the 
distinction of the things is certainly lost. 

Nomina  sunt  notre reru m. 11 Coke, 20. Names 
are the notes of things. 

N om i na sunt  sym bola reru m .  Godb. Names 
are the ' symbols of things. 

N O M I NA T'RANS,C RI PT I TI A. In Roman 
law. Obligations contracted by literm (i. e., 
literis obz

'
igationes) were so called because 

they arose from a peculiar transfer (transcrip:;' 
tio) from the creditor's day-book (a,dversaria) 
into his ledger, (coaem.) 

N.O M I NA V I L LA R.U M. In English law. An 
account of the names oj. all the villages and 
the possessors thereof, in each county, drawn 
up by several sheriffs, (9 Edw. II.,) and return
ed by them into rthe exchequer, where it is 
still preserved. Wharton. 

NO,M I NAL. Titular ; existing in name only ; 
n.ot real or substantial ; connected with the 
transaction or proceeding in name only, not 
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in interest. Park Amusement 00. T. Me
Caughn (D. O.) 14 F.(2d) 553, 556. 

NOM I NAL CONSI D ERAT I ON. See Consid .. 
eration. 

NOM I NAL DAMAGES. See Damages. 

NOM I NAL DEFENDANT. A person who is 
joined as defendant in an action, not because 
he is immediately liable in damages or be
cause any specific relief is demanded as 
against him, but because his connection with 
the subject-matter is such that the plaintiff's 
action would be defective, under the technical 
rules of practice, if he were not joined. 

NOM I NA L  PA RT N E R'. A person who ap
pears to be a partner in a firm, or is so rep
resented to persons dealing with the firm, or 
who allows his name to appear in the style 
of the firm or to be used in its business, in 
the character of a partner, but who has no 
actual interest in the firm or business. Story, 
Partn. § 80. 

N OM I NAL P LA I NTI F F. One who has no 
interest in the subject-matter of the action, 
having assigned the same to another, (the 
real plaintiff in interest, or "use plaintiff,") 
but who must be joined as plaintiff, because, 
under technical rules of practice, the suit can
not be brought directly in the name of the 
assignee. 

N O M  I NATE. To propose for an appointment ; 
to designate for an office, a privilege, a living, 
etc. 

NO M I NATE CONT RA CT'S. In the civil law. 
Contracts having a proper or peculiar name 
and form, and which were divided into four 
kinds, expressive of the ways in which they 
were formed, viz. : (1) Real, which arose ea: 
re, from something done ; (2) verbal, ea: verbis, 
from something said ; (3) literal, ea: Uteris, 
from something written ; and (4) consensual, 
ex consensu, from something agreed to. Oal
vine 

N O M I NAT I M .  Lat. By name ; expressed 
one by one. 

NOM I NATI N G  A N D  BED U C I � G. A mode of 
obtaining a panel of special jurors in Eng
land, from wliich to select the jury to try 
a particular action. The proceeding takes 
place before the under-sheriff or secondary, 
and in the presence of the parties' solicitors. 
Numbers denoting the persons on the sheriff's 
list are put into a box and drawn until forty
eight unchallenged persons have been nomi
nated. Each party strikes off twelve, and 
the remaining "twenty-four are returned as 
the "panel," (q. v.). This practice is now only 
employed by order of the court or judge. (Sm. 
Ac. 130 ; Juries Act 1870, § 17.) Sweet. 

N O M I N AT I O  A U CTOR I S. Lat. In Roman 

NOMOTHBTA 

defendant, sued as the person apparently in 
possession, alleges that he holds only in the 
name or for the benefit of another, whose 
name he discloses by the plea, in order that 
the plaintiff may bring his action against such 
other. See Mackeld. Rom. Law, § 297. 

NOM I NAT I O N;. An appointment or designa
tion of a person to fill an office or discharge 
a duty. The act of suggesting or proposing 
a person by name as a candidate f�r an office. 

N OM I NAT I O N  TO A L I V I N G. In English ec� 
clesiastical law. The rights of nominating 
and of presenting to a living are distinct, and 
may reside in different persons. Presenta
tion is the offering a clerk to the bishop. 
Nomination is the offering a clerk to the per
son who has the right of presentation. Brown. 

N O M I N:ATI V US PEND E N S. Lat. A nomina
tive case grammatically unconnected with the 
rest of the sentence in which it �tands. The 
opening words in the ordinary form of a deed 
inter partes, "This indenture," etc., down to 
"whereas," though an intelligible and con
venient part of the deed, are of this kind. 
Wharton.-

N OM I NE. Lat. By name ; by the name of ; 
under the name or designation of. 

N OM I N E  PCENfE. In the name of a penalty. 
In the civil law, a legacy was said to be left 
nomine pmnre where it was left for the pur
pose of coercing the heir to do or not to do 
something. Inst. 2, 20, 36. 

The term has also been applied, in English 
law, to some kinds of covenants, such as a 
covenant inserted in a lease that the lessee 
shall forfeit a certain sum on non-payment 
of rent, or on doing certain things, as plow
ing up ancient meadow, and the like. 1 Crabb, 
Real Prop. p. 171, § 155. 

N OM I N E.E.. One who has been nominated or 
proposed for an office. 

NOM O CA N O N .  (1) A collection of canons 
and imperial laws relative or conformable 
thereto. The first nomocanon was made by 
Johannes Scholaslicus in 554. Photius, patrie 
arch of Constantinople, in 883, compiled an
other nomocanon, or coilation of the civil 
laws with the canons ; this is the most cele
brated. Balsamon wrote a commentary up
on it in 1180. (2) A collection of the ancient 
canons of the apostles, councils, and fathers, 
without any regard to imperial constitutions. 
Such is the nomocanon by M. Cotelier. Enc. 
Lond. 

N O M O G R
"
APH ER. One who writes on the 

subject of laws. 

N O M O G RA PHY. A. treatise or description 
of laws. 

law. A form of plea or defense in an action N O M O T H ETA. A lawgiver ; such as Solon 
for the recovery of real estate, by which the and Lycurgus among the Greeks, and Cresar, 
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Pompey, and Sylla among the Romans. Oal- N O N-AiSSESSA BLE. This word, placed up� 
vine on a certificate of stock, does not cancel or 

N O N. Lat. Not. The common prefix of 
negation. Geronime V. German Roman 
Catholic Aid Ass'n of America, 127 Minn. 
247, 149 N. 'V. 291, 292. 

impair the obligation to 'pay the amount due 
upon the shares created by the acceptance 
and holding of 'Such certificate; At most its 
legal effect is a stipulation against liability 
from further assessment or taxation after 

N O N-AB I L I TY. Want of ability to do an the entire subscription of one hundred per 
act in law, as to sue. A plea founded upon cent. shall have been paid. Upton V. Tribil
such cause. Cowell. cock, 91 U. S. 45, 23 L. Ed. 203 ; Porter v. 

Northern Fire & Marine Ins. Co., 3,6 N. D. 
N O N-ACC E PTANCE. The refusal to accept 199, 161 N. W. 1012, 1014. 
anything. 

N O N  ACCE PTAV I T. In pleading. The name 
of a plea to an action of assumpsit brought 
against the drawee of a bill of exchange by 
which he denies that he aooepted the same. 

N O N  ASS U M PSIT. The general issue in the 
action of assumps·it�· being a plea by which 
the defendant avers that "he did not under
take" or promise as alleged. Standard Fash
ion Co. v. Morgan, 48 Ok!. 217, 149 P. 1160. 

N O N-ACCESS. Absence of opportunities for N O N  ASS U M PS I T  I N F RA SEX A N NO'S. He 
sexual intercourse between husband and did not undertake within six years. The 
wife ; or the absence of such intercourse. name of the plea of the statute of limitations, 

N o n  aC:Di pi  de,bent verba in demonstrationem 
falsam, qUID co'm petunt  in  l im itatione'm venm. 
Words ought not to  be taken to import a false 
demonstration which may have effect by way 
of true limitation. Bac. Max. p. 59, reg. 13 ; 
Broom, Max. 642. 

N O N  ACCR EV-IT I NF R A  SEX AN N O'S. It 
did not accrue within six years. The name 
of a plea by which the defendant sets up the 
statute of limitations against a cause of ac
tion which is barred after six years. 

N O N-A D M I SS I O N. 
sion. 

The refusal of admis-

N O N-AGE. Lack of requisite legal age. The 
condition of a person who is under twenty
one years of age, in some cases, and under 
fourteen or twelve in others ; minority. 

Non alio modo p'u niatu r al iquis quam seou ndu m 
quod se habet condem natio. 3 Inst. 217. A 
pel'son may not be punished differently than 
according to what the sentence enjoins. 

N on aliter a significatione ve,rboru m reoedi 
oportet q uam cu m m an ife'stu m  est, aliud  sen
s isse testatore'm. We must never depart from 
the signification of words, unless it is evident 
that they are not conformable to the will of 
the testator. Dig. 32, e9', pr. ; Broom, Max. 
5i()iS. 

N O N-AN C ESTRAL ESTATE. One acquired 
by purchase or by act or agreement of the 
parties, as distinguished from one acquired 
by descent or by operation of law. Gray V. 
Chapman, 122 Oklo 130, 243 P. 522, 524. 

in the action of assumpsit. 

Non au ditu r pe'rire vole'ns. He who is desirous 
to perish is not hear.d. Best, Ev. 423, § 385. 
He who confesses himself guilty of a crime, 
with the view of meeting death, will not be 
heard. A maxim of the foreign law of evi
dence. Id. 

N O N-BAI LAB LE. 
not requiring bail. 

Not admitting of bail ; 

N O N  B I S  I N  I D EM.  Not twice for the same ; 
that is, a man shall not be twice tried for 
the same crime. This maxim of the civil law 
(Code 9, 2, 9, 11) expresses the same prin
ciple as the familiar rule of our law that a 
man shall not be twice "put in jeopardy" for 
the same offense. 

N O N  C E P I T. He did not take. The general 
issue in replevin, where the action is for the 
wrongful taking of the property ; putting in 
issue not only the taking, but the plaoe in 
which the taking is stated to have been 
made. Steph. PI. 157, 167. 

N O  N-C LA 1 M . The omission or neglect of 
him who ought to claim his right within the 
time limited by law ; a's within a year and 
a day where a continual claim was required, 
or within five years after a fine had been 
levied. Termes de la Ley. 

Covenant of Non-Claim 
See Covenant. 

N O N-CO M BATANT. A person connected 
with an army or navy, but for purposes othe'r 
than- fighting ; su�h as the surgeons and 

N O N-APPAR ENT EASEM ENT. A non-con- chaplains. Also a neutral. 
tinuous or discontinuous easement. Fetters 
v. Humphreys, 18 N. J. Eq. 262. See Ease-:-
mente 

. 

N O N-APPEARA N C E. A failure of appear
ance ; the omission of the defendant to ap
pear within the time limited. 

N O N-CO M M I SS I O NED. A non-commission
ed officer of the army or militia is a sub
ordinate officer who holds his rank, not by 
commission from the executive authority of 
the state or nation, but by appointment by 
a 'superior officer. 
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NON COM POS M ENT I S. Lat. Not sound 
of mind ; insane. This is a very general 
term, embracing all varieties of mental de
rangement. See Insanity. 

Coke has enumerated four different classes 
of persons who are deemed in law to be non 
compotes mentis : First, an idiot, or fool nat
ural ; seeond, he who was of good and sound 
mind and memory, but by the ad of God has 
lost it ; third, a lunatic, lunatious qui gau.det 
luoidi8 . inter'vallis, who 'sometimes is of good 
sound mind and memory, and sometimes non 
compos mentis ; fourth, one who is non com
pos mentis by his own act, as a drunkard. 
Co. Litt. 247a ; 4 Coke, 124. 

Non concedantur citatio'nes p riu squam expri m a
tur super qua re fie,ri debet citatio. 12 Coke, 
47. Summonses should not be granted before 
it is expressed on what matter the sum
mons ought to be made. 

N O N  C O N CESSIT. Lat. He did not grant. 
The name of a plea denying a grant, which 
could be made only by a stranger. 

N O N-CO N F O R M  1 ST. In English law. One 
who refuses to comply with others ; one who 
refuses to join in the established forms of 
worship. 

Non-conformists are of two sort's : (1) Such 
as absent themselves from divine worship in 
the Established Church through total irre
ligion, and attend the service of no other 
persuasion ; (2) such a's attend the religious 
service of another persuasion. Wharton. 

Non consentit q u i  errat. Bract. fol. 44. 
who mistakes does not ,consent. 

He 

N O N  C O NISTAT. Lat. It does not appear ; 
it is not clear or evident. A phrase used in 
general to state, some conclusion as not nec
essarily following although it may appear on 
its faee to follow. 

to be in better condition than he to whose 
rights I succeed. Dig. 50, 17, 175, 1. 

N on deberet ali i  nocer.e quod' inter alios actu rri 
esse't. No one ought to .be injured by that 
which has taken place between other parties� 
Dig. 12, 2, 10. 

Non debet actori lieere qu od! reo non  perm it
titu r. A plaintiff ought not to be allowed 
what i,s not permitted to a defendant. A rule 
of the civil law. Dig. 50, 17, 41. 

Non debet adduei excep,tio ej us  rei cujus 
p etitu r dissolutio. A plea of the same matter 
the dissolution of which is sought [by the 
action] ought not to be brought forward. 
Broom, Max. 166. 

Non debet alii  no'eere, quod inte,r alios aetu m 
est. A person ought not to be prejudiced by 
what has been done between others. Dig. 12, 
2, 10.' 

Non debet alteri per alteru m in iqua co nditio 
i nferri. A burdensome condition ought not to 
be brought upon one man by the act of an
other. Dig. 50, 17, 74. 

N o n  debet cui  p lus  l icet, q u od' m inus  est non 
l icere. He to whom the greater is lawful 
ought not to be debarred from the less as un� 
lawful. Dig. 50, 17, 21 ; Broom, Max. 176. 

Non debe,t dioi tendere in prrejudici u m  ec
clesiasticre l iberatatis quod pro re'ge et repu blica 
necessariu m  vide,tur. 2 lnst. 625. That which 
seems necessary for the king and the state 
ought not to be said to tend to the prejudice 
of spiritual liberty. 

N on d ecet homi nes dedere causa non cogn ita. 
It is unbecoming to surrender men when no 
cause is shown. In re Washburn, 4 Johns. 
Ch. (N. Y.) 106, 114, 8 Am. Dec. '548 ; Id. ,  3 
Wheeler, Cr. Cas. (N. Y.) 473, 482. 

N O N-CO N T I N UO US EASEM ENT. A non- N O N  D E C I MA NDO.  See De Non Decimando. 
apparent or discontinuous easement. Fetters 
Y. Humphreys, 18 N. J. Eq. 262. ' See Ease- Non decipitur q u i  scit se decip i .  5 Coke, 60. 

ment. He is not deceived who knows himself to be 
deceived. 

N ON C U LPAB I L IS. Lat. In pleading. Not 
guilty. It is usually abbreviated "non cUl." N O N  D E D I T. Lat. In pleading. He did not 

grant. The general issue in formedon. 
N O N  DAM N I F I CATUS. Lat. Not injured. 
This is a plea in an action of debt on an in
demnity ,bond, or bond conditioned "to keep 
the plaintiff harmles's and indemnified," etc. 
It is in the nature of a plea of performance, 
being used where. the defendant means to al
lege that the plaintiff has been kept harm
less and indemnified, according to the tenor 
of the condition. Steph. PI. (7th Ed.) 300, 
301. State Bank v. Chetwood, 8 N. J. Law, 
25. 

Non dat qui  non habet. He who has not does 
not give. Lofft, 258 ; Broom, Max. 467. 

Non debeo m e lioris c:o nditionis esse, quam auc
tor meus a qu o jus in me transit. I ought not 

BL.LAW DICT. (3n En.)-79 

N o n  defin itu r in j u re q u id sit conatus. 'What 
an attempt is, is not defined in law. 6 Co. 43. 
See Attempt. 

N O N-D E L I VERY. Neglect, failure, or re
fusal to deliver goods, on the part of a car
rier, vendor, bailee, etc. 

N O N  D E M I S I T  (Lat. he did not demise) . A 
plea proper to be pleaded to an action of debt 
for rent, when the plaintiff declares on a 
parol lease. Gilb. Debt 4316 ; Bull. N. P. 177 ; 
1 Chitty, PI. 477. A plea in bar, in replevin, 
to an avowry for arrears of rent, that the 
a vowant did not demise. Morris, Repl. 179. 
It cannot be pleaded when the demise is 



NON DETINET 

stated to have been by indenture ; 12 Viner, 
Abr. 178 ; Com. Dig. Pleader (2 W 48). 

N O N  D ET I N ET. Lat. He does not detain. 
The name of the general issue in the action 
of detinue. 1 Tidd, PI'. 645 ; Berlin Mach. 
'Yorks v. Alabama City Furniture Co., 112 
Ala. 488, 20 So. 418. 

'l'he general issue in the action of replevin, 
where the action is for the wrongful deten
tion only. 2 Burrill, PI'. 14. 

N o n  dljfferunt q u re  con cordant re, tam etsi n o n  
i n  verbis iisde'm. Those things do not differ 
which agree in substance, though not in the 
same words. J enk. Cent. p. 70, case 32. 

N O N  D I M I S I T. L. Lat. He did not demise. 
A plea resorted to where a plaintiff declared 
upon a demise without stating the indenture 
in an action of debt for rent. Also, a plea in 
bar, in replevin, to an avowry for arrears 
of rent, that the avowant did not demise. 

N O N-D I R E CT I O N. Omission on the part of 
a judge to properly instruct the jury upon a 
nece�sary conclusion of law. 

N O N  D I ST R I N G E N D O. A writ not to di�
train. 

N o n  d ubitatur, etsi s pecial iter venditor evic
tionem non pro miserit, re evicta, ex e m p to co m 
petere actionem. I t  is certain that, although 
the vendor has not given a special guaranty, 
an action ex empto lies against him, if the 
purchaser is evicted. Code, 8, 45, 6 ;  Broom, 
Max. 768. 

N o n  efficit afJectus nisi seq u atur effectus. The 
intention amounts to nothing unless the ef
fect follow. 1 Rolle, 226. 

N O N-EN U M E RATE D  DAY. A motion day 
in New York on which the court hears mo
tions classified as "non-enumerated motions." 
Jackson v. ---, 2 Caines (N. Y.) 259. For 
a collection , of cases holding particular mo
tions to be either enumerated or non-enumer
ated motions, see 46 C. J. 489, note 8 [b, c]. 

N o n  e rit  alia lex Romre, al ia Athrenis ;  alia n u n c, 
alia posthac;  sed at omnes gente·s, at omn i  te m
p o re, u na lex, et sem p iterna, et i m m ortalis con
t inebit; There will not be one law at Rome, 
another at Athens ; one law now, another 
hereafter ; but one eternal and immortal law 
shall bind together all nations throughout all 
time. Cic. Frag. de Repub. lib. 3 ;  3 Kent, 
Comm. 1. 
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n itio causre p rinclpalis ad foru m ecclesiasticu m 
noscitur pertinera. 12 Coke, 65. It is un
reasonable that the cognizance of an acces
sory matter should be impeded in an ecclesi
astical court, when the cognizance of the prin
cipal cause is admitted to appertain to an 
ecclesiastical court. 

Non est disputan d u m  contra princi pia n egan
tem .  Co. Litt. 343. We cannot dispute 
against a man who denies first principles. 

N O N  EST FACT U M .  Lat. A plea by way of 
traverse, which occurs in debt on bond or oth
er specialty, and also in covenant. It denies 
that the deed mentioned in the declaration is 
the defendant's deed. Under this, the defend
ant may contend at the trial that the deed 
was never executed in point of fact ; but he 
cannot deny its validity in point of law. 
'Wharton ; Haggart v. Morgan, 5 N. Y. 422, 
55 Am. Dec. 350 ; Evans v. Southern Turn
pike Co., 18 Ind. 101. 

The plea of 1wn est faotum is a denial of 
the execution of the ipstrument sued upon, 
and applies to notes or other instruments, as 
well as deeds, and applies only when the ex
ecution of' the instrument is alleged to be 
the act of the pa�·ty filing the pba, or adopt
ed by him. Code Ga. 1882, § 3472 (Civ. Code 
1910, § 5676). 

Special N o n  Est Factum 

A form of the plea of non est factum, in 
debt on a specialty, by which the defendant 
alleges thn t, although he executed the deed, 
yet it is in law "not his deed," because of 
certain special circumstances whieh he pro
ceeds to set out ; as, where he delivered the 
deed as an escrow, and it was turned over 
to the plaintiff prematurely or without per
formance of the condition. 

N O N  EST I NVENT US. Lat. ' He is not 
found. The sheriff's return to process re
quiring him to arrest the body of the defend� 
ant, when the latter is not found within his 
j urisdiction. It is often abbreviated "n. e. 
i.," or written, in English, "not found." The 
Bremena v. Card (D. C.) 38 Fed. 144. 

Non est j ustu m aliquem antenat u m  post mortem 
fac�re bastard u m  qu i  toto tem pore v itre sure 
pro legiti mo habebatu r. It is not just to make 
an elder-born a bastard after his death, who 
during his lifetime was accounted legitimate. 
12 Coke, 44. 

N o n  est n ov u m  ut p'riores leges ad posteriores 
Non est arcfiu s  vincul u m  i nter h o mi nes quam trahantu r. It is no new thing that prior stat- . 
j u sj u randum.  There is no closer [or firmer] utes should give place to later ones. Dig. 1, 
bond between men than an oath. Jenk. Cent. 3, 36 ; Broom, Max. 28. 
p. 126, case 54. 

Non est certandum de reoulis jur'is. There is 
no disputing about rules of law. 

Non est consonum rationl, quod counltlo acces
sorii in curia chrisilanitatls impedjatur, ubi, COli-

Non est recede'ndum a com m uni observantia. 
There should be no departure from a com
mon observance. 2 Co. 74. 

Non ji!st regula quin fal let. There is no rule 
b-qt what may faiL ' ore. · Exec. 

,
212. 

BL.� W PlOT. (3D ED.) 
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N o n  est reu's · ·  n isi m
-ens sit rea: ' 

One Is not . The absence of access, conimuriic�tlon, or 
guilty unless his hitention be guilty. This sexual relations between husband and wife. 
maxim is much criticised. See actu8 non 
reum tacit, etc. ; , Mens Rea. 

Non est singul is  concedendum,  quod per magis. 
tratum pub lice possit fleri, ne, occasio sit majoris 
tum ultus faciendi.  Tliat is not to ' be conced
ed to private persons which can be publicly 
done by the magistrate, lest it be the occasion 
of greater tumults. Dig. 50, 17, 176. ' . 

N o n  ex o pi n ionibus singulorum, sed ex com ·  
m u n i  u s i ,  nomina exaudiri debent. The names 
of things ought to be understood, not accord
ing to the opinions of individuals, but ac
cording to common usage. Dig. 33, 10, 7, 2. 

NON I NTERF U I .  I was not present. A re
porter's note. T. Jones, 10. 

N O N-I NTERVENT I O N  W I LL. A term 
sometimes applied to a will which authorizes 
the executor to settle and distribute the es
tate without the intervention of the court and 
without giving bond. In re Macdonald's Es
tate, 29 Wash. 422, 69 P. 1111. 

N O N  I NTROM ITTANT C LA USE. In Eng
lish law. A clause of a charter of a munici-

� pal borough, whereby the borough is exempt
ed -from the jurisdiction of the justices of th() 
peace for the county. 

Non exem p lis sed leg ibus  judicand u m  est. Not 
by the facts of the case, but by the law must N O N  I NTROM ITTE N D O ,  QUAN D O  B REVE 

judgment be made. Dig. 7. 45.  13.  (called by P RIEC I PE I N  CAP I T E  S U B D O LE I M PE

Albericus Gentilis lex aurea). T RAT U R. A writ addressed to the justices 
of the bench, or in eyre, commanding them 

N on facias m al u m ,  ut inde  flat bon u m .  You are not to give one who, under color of entitling 
not to d.o evil, that good may be or result the king to land, etc., as holding of him in, 
therefrom. 11 Coke, 74a ; 5 Coke, 30b. capite, had deceitfully obtained the writ call-

N O N  FEC I T. Lat. He did not make it. A 
ed "prcecipe in capite," any benefit thereof, but 
to put him to his writ of right. Reg. Orig. 4. 

plea in an action of assumpsit on a promis-
sory note. 3 Man. & G. 446. N O N-I SSUABLE PLEAS. Those upon which 

N O N  FEC I T  VASTU M CO NTRA P R O H I B I . a decision would not determine the action 
upon the merits, as a plea in abatement. 1 
Chit. Archb. Pl'. (12th Ed.) 249. 

T I O N E M .  He did not commit waste against 
the prohibitIon. A plea to an action found
ed on a writ of estrepement for waste. 3 BI. 
Comm. 226, 227. 

N O N  HIEC I N  FCED E RA VEN I .  I did not 
agree to these terms. 

N ON-J O I N D ER. See Joinder. 

N O N  J U R I D I C US. Not judicial ; not legaL 
Dies non jU1Aidious is a day on which legal 
proceedings cannot be had. 

N O N-J U RO RS. In English law. Persons 
who refuse to take the oaths, required by law, 
to support the government. 

Non i m pedit clausula derogatoria quo  m i n us ad 
a.adem potostate res dissolvantu r a qua  eonsti
tu u n tu r. A derogatory clause does not im
pede things from being dissolved by the same 
power by which they are created. Broom, 
Max. 27. Non jus  ex regula., sed r'egu la  ex jure. The law 
N O N  I M PE D I V I T. Lat. He did not impede. does not arise from the rule (or maxim,) but 

The plea of the general issue in q1{are im- the rule from the law. Tray. Lat. Max. 384. 

pedit. The Latin form of the law French 
"ne disturba pas." 

N O N  I M PLAC I TA N D O  A L I QUEM DE L l B
E R O  TENEM ENTO S I N E  B R EV I .  A writ 
to prohibit bailiffs, etc., from distraining or 
impleading any man touching his freehold 
without the king's writ. Reg. Orig. 171. 

Non in lege1ndo sed in intel l igendo legis con·  
sistu n t. The laws consist not in being read, 
but in being understood. 8 Coke, 167a. 

N O N  I N F REG I T  CO NVENT I O N E M .  Lat. 
He did not break the contract. The name of 
a plea sometimes pleaded in the action of 
covenant, and intended as a general issue, 
but held to be a bad plea ; there being, prop
erly speaking, no general issue in that action. 
1 Tldd, Pl'. 356. 

NO N-I I\lTE.RCO U RSE. The refusal of one 
state or nation to have commercial dealings 
with another ; similar to an embargo (q. v.). 

N o n  jus, sed seisina, fa,cit sti p item .  Not right, 
but seisin, makes a stock. Fleta lib. 6, c. 2, 
§ 2. It is not a mere right to enter on lands, 
but actual seIsin, which makes a person the 
root or stock from which all future inher
itance by right of blood must be derived. 2 
Bl. Comm. 209, 312. Se,e Broom, Max. 525, 
527. 

N O N-LEV I A BLE. Not subject to be levied 
upon. Non-leviable assets are assets upon 
which an execution cannot be levied. Farm
ers' F. Ins. Co. v. Conrad, 102 'Vis. 387, 78 N. 
W. 582. 

Non lioet qu od d;ispendio l icet. That which 
may be [done only] at a loss is not allowed 
[to be done.] The law does not permit or re
quire the doing of an act which will result 
only in loss. The law forbids such recoveries 
whose ends are vain, chargeable, and unprof
itable. Co. Litt. 127b. 



NON LIQUET 

N O N  L I QU ET. Lat. It is not clear. In the 
Roman courts, when any of the judges, after 
the hearing of a cause, were not satisfied that 
the case was made clear enough for them 
to pronounce a verdict, they were privileged 
to Signify this opinion by casting a ballot. 
inscribed with the letters "N. L.," the ab
breviated form of the phrase "non liquet." 
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Non offtcit conatus nisi  sequ atur effectus. An 
attempt does not harm unless a consequence 
follow. 11 Coke, 98. 

N O N  O M I TTAS. A clause usually inserted 
in writs of execution, in England, directing 
the sheriff "not to omit" to execute the writ 
by reason of any liberty, because there are 
many liberties or districts in which the sher
iff has no power to execute process unless he 
has special authority. 2 Steph. Comm. 630. 

Non o m ne dam n u m  indu cit inj u ri am .  It is not 
every loss that produces an injury. Bract. 
fol. 45b. 

N O N-MA I LABLE. A term applied to all let
tel'S and parcels which are by law excluded 
from transportation in the United States 
mails, whether on account of the size of the 
package, the nature of its contents, its obscene 
character, or for other reasons. See U. S. v. 
Nathan (D. C.) 61 F. 936. Non o m ne q uod l ieet honestu m est. It is not 
N O N  M E RCHAN D I ZAN DA V I CTUA L I A. everything which is permitted that is honor
An ancient writ addressed to justices of as- able. Dig. 50, 17, 144 ; Howell v. Baker, 4 
size, to inquire whether the magistrates of a Johns. Ch. (N. Y.) 121. 

town sold victuals in gross or by retail dur
ing the time of their being in office, which 
was contrary to an obsolete statute ; and to 
punish them if they did. Reg. Orig. 184. 

N O N  M O LESTANDO.  A writ that lay for a 
person who was molested contrary to the 
king's protection granted to him. Reg. Ori-g. 
184. 

' 

N o n  nasci, et n atu m m ori,  pari a sunt. Not 
to be born, and to be dead-born, are the same. 

N O N-N EGOTI ABLE. Not negotiable ; not 
capable of passing title or property by in
dorsement and delivery. 

N o n  obl igat lex n isi p romulgata. A law is not 
obligatory unless it be promulgated. 

Non observata forma, infertur adnul latio actus. 
Where form is not observed, an annulling of 
the act is inferred or follows. 12 Coke, 7. 

Non o m n i u m  qure a majoribus nostris consti. 
tuta sunt ratio redd i  potest. There cannot be 
given a reason for all the things which have 
been established by our ancestors. Branch, 

, Princ. ; 4 Coke, 78 ; Broom, Max. 157. 

N O N-PERFORMANCE.  Neglect, failure, or 
refusal to do or perform an act stipulated to 
be done. Failure to keep the terms of a con
tract or covenant, in respect to acts or doings 
agreed upon. 

' No n  pertin,et ad j udicem secular-em cog noscere 
de i is qure sunt m ere spiritual ia annexa. 2 
Inst. 488. It belongs not to the secular judge 
to take cognizance of things which are mere
ly spiritual. 

NO N-PLEV I N. In old English law. De
fault in not replevying land in due time, when 
the same was taken by the king upon a 
defa uIt. The consequence thereof (loss of 
seisin) was abrogated by St. 9 Edw. III. c. 2. 

N O N  O BSTANTE. Lat. Notwithstanding. 
Words anciently used in public and private N O N  PO N E N D I S I N  ASS I S I S  ET J U RAT I S. 

instruments, intended to preclude, in advance, A writ formerly granted for freeing and dis

any interpretation contrary to certain de- charging persons from serving on assizes and 
clared objects or purposes. Burrill. juries . .  Fitzh. �at. Brev. 165. 

A clause frequent in old English statutes 
and letters patent, (so termed from its initial 
words,) importing a license from the crown to 
do a thing which otherwise a person would 
be restrained by act of parliament from do
ing. Crabb, Com. Law, 570 ; Plowd. 501 ; 
Cowell. 

A power in the crown to dispense with ' the 
laws in any particular case. This was abol
ished by the bill of rights at the Revolution. 

N on possesso,ri i n cu m bit necessitas p roba,ndi  
p·ossessiones ad se perti nere. A person in pos
session is not bound to prove that the posses
sions belong to him. Broom, Max. 714. 

Non potest adduci exceptio ej us rei cujus peti
tur d issolutio. An exception of the same 
thing whose a voidance is sought cannot be 
made. Broom, Max. 166. 

1 Bl. Comm. 342. Non potest probari q uod probatum non relevat. 

N O N  O BSTANTE VERED I CTO. Notwith- 1 Exch. 91, 92. That cannot be proved which, 
if proved, is immaterial. 

standing the verdict. A judgment entered by 
order of court for the plaintiff, although there 
has been a verdict for the defendant, is so 
called. German Ins. Co. v. Frederick, 58 F. 
144, 7 O. C. A. 122 ; Wentworth v. Went
worth, 2 Minn. 282 (Gil. 238), 72 Am. Dec. 

' 97 ;  Hill v. Ragland, 114 Ky. 209, 70 S. W. 
634. See Judgment n. 0 •. v. 

\ 

Non potest quis  sine brevi agere. No one can 
sue without a writ. Fleta. lib. 2, c. 13, § 4. 
A fundamental rule of old practice. 

Non potest rex g ratiam facere cu m inju ria et 
dam IJo alioru m.  The king cannot confer a 
favor on one subject which occasions injury 
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and loss to others. 3 Inst. 236 ; Broom, Max. 
63. 

Non potest re x subd ltu m renltente m  onerare 
i m positionibus. The king cannot load a sub
ject with imposition against his consent. 2 
Inst. 61. 

. 

Non p·otest videri d'esisse habere q u i  n u nquam 
habuit. He cannot be considered as having ' 
ceased to have a thing who never had it. 
Dig. 50, 17, 208. 

Non prrestat i m pedi m e ntu m quod de j u re non 
sortitur effectu m .  A thing which has no effect 
in law 18 not an impediment. Jenk. Cent. 
162 ; Wing. Max. 727. 

N O N  P RO C E D E N D O  AD ASS I SSAM REGE 
I N C O NS U LTO. A writ to put a stop to the 
trial of a cause appertaining unto one who 
is in the king's service, etc., until the king's 
pleasure respecting the same be known. 
Cowell. 

N O N  P ROSEQU I T U R. Lat. If, in the pro
ceedings in an action at law, the plaintiff ne.g
lects to take any of those steps which he 
ought to take within the time prescribed by 
the practice of the court for that purpose, the 
defendant may enter judgment of non pros. 
against him, whereby it is adjudged that the 
plaintiff does not follow up (non prosequitur) 
his suit as he ought to do, and therefore the 
defendant ought to have judgment against 
him. Smith, Act. 96 ; Com. v. Casey, 12 Al
len (Mass.) in8 ; Davenport v. Newton, 71 
Vt. 11, 42 A. 1087 ; Buena Vista Freestone 
Co. v. Parrish, 34 W. Va. 652, 12 S. E. 817. 

N O N  Q U I ETA M OVERE. Lat. Not to dis
turb what is settled. A rule expressing the 
same principle as that of stare decisi8, (q. v.) 

N o n  quod dictu m est, sed quod factu m est In
s p icitu r. Not what is said, but what is done, 
is regarded. Co. Litt. 36a. 

Non re,fert an q u is assensum su u m  p rrefe'rt ver
bis, aut rebus ipsis et factis. 10 Coke, 52. It 
matters not whether a man gives his assent 
by his words or by his acts and deeds. 

. 

Non refert q u id ex requipol lentibus fiat. 5 
Coke, 122. It matters not which of [two] 
equivalents happen. 

Non refert quid  n otu m sit ju d·ici, si notu m non 
sit i n  forma judici i .  It matters not what is 
known to a judge, if it be not known in judi
cial form. 3 BuIst. 115. A leading maxim 
of modern law and practice. Best, Ev. In
trod. 31, § 38. 

Non refert verbis an factis fit revoeatio. Cro. 
Car. 49. It matters not whether a revocation 
is made by words or deeds. 

N O N-RES I.D E N C E.. R.esidence beyond the 
limits of the particular jurisdiction. 

NON' SUI JUBJ:S 

In Ecclesiastical Law 

The absence of spiritual persons from their 
benefices. 

N O N-RES I D E NT. One who is not a dwell
er within jurisdiction in question ; not an in
habitant of the state of the forum. Gardner 
v. Meeker, 169 Ill. 40, 48 N. E. 307 ; Nagel v. 

Loomis, 33 Neb. 499, 50 N. W. 441 ; Morgan 
v. Nunes, 54 Miss. 310. For the. distinction 
between "residence" and "domicile," see Dom
icile. 

N O N-RES I DENT I O  P R O  CLER I C O  REG I S. 
A writ, addressed to a bishop, charging him 
not to molest a clerk employed in the royal 
service, by reason of his nonresidence ; in 
which case he is to be discharged. Reg. Orig. 
58. 

Non respo ndebit minor nisi in causa dotis, et 
hoc p ro favore doti. 4 Coke, 71. A minor sball 
not answer unless in a case of dower, and this 
in favor of do\ver. 

N O N  SANIE M EN T I S. I"at. Of unsound 
mind. Fleta, lib. 6, c. 40, § 1. 

N O N-SA N E. As "sane," when applied to the 
mind, means whole, sound, in a healthful 
state, "non-sane" must mean not whole, not 
sound. not in a healthful state ; that is, bro
ken, impaired, shattered, infirm, weak, dis
eased, unable, either from nature or acci
dent, to perform the rational functions com
mon to man upon the objects presented to it. 
Den v. Vancleve, 5 N. J. Law, 589, �61. 

N O N-SA N E  M EM O RY. Unsound memory ; 
unsound mind. In re Beaumont, 1 Whart. 
(Pa.) 52, 29 Am. Dec. 33 ; In re Forman's Will, 
54 Barb. (N. Y.) 286. 

N O N  SEQU I T U R. Lat. It does not follow. 

Non solent qure abu ndant vitiare scriptu ras. 
Superfluities [things which abound] do not 
usually vitiate writings. Dig. 50, 17, 94. 

Non sol u m  quid lieet, sed quid est conveniens. 
est co nsiderandu m; qu ia nihil quod est incon
veniens est l icitum.  Not only what is lawful, 
but what is proper or convenient, is to be con
sidered ; because nothing that is inconvenient 
is lawful. Co. Litt. 66a. 

N O N  SOLVEN DO PEC U N I A M  AD QUAM · 

CLER I C U S  M U L.CTATU R  P R O  N O N-RES I 
D E NT I A. A writ prohibiting a n  ordinary to 
take a pecuniary mulct imposed on a clerk 
of the sovereign for nonresidence. Reg. Writ. 
59. 

N O N  S U BM I SSIT.  Lat. He did not submit. 
A. plea to an action of debt, on ' a bond to per- . 
form an a ward, to the effect that the defend
ant did not submit to the arbitration. 

N O N  SU I J U R I S. Lat. Not his own master. 
The opposite of sui juris (q. v.), . ,  



NON SUM INFORMATUS 

N O N  S U M  I N FO RMATUS. IJat. I nm not in
formed ; I have not been instructed. The 
name of a species of judgment by default, 
which is entered when the defpndant's nttor
ney announces that he is: not informed of any 
answer to be given by him ; usually in pur
suance of , a , previous arrangement between 
the parties. 

N O N-SU M M O NS, WAG E R  OF LAW OF. The 
mod� in which a tenant or defendant in a real 
action pleaded, when the summOlls which fol
lowed the original was not served within the 
proper time. 

, . , "  : 
Non sunt longa ub i  n ihi l  est q uod demere possis. 
There is no prolixity where there is nothing 
that c�n 'be omitted. Vaugh. : i38. 

N o n  tern ere credere est nervus sapientire. 5 
Coke, 114. Not to believe rashly is the nerve 
,of wisdom. ' ' 

N O N  T E N E N'T I NS I M U L. I.-at. In pleading. 
A plea to an action in partition, by which the 
defendant denies that he and the plaintiff are 
joint: tenants of the estate iJl, question. 

NO N TEN U I T. Lat. He did not , hold. , A  
plea in bar, in repl�vin, by which the plaintiff 
a�leges that , he did not hold in manner and 
form ,as aver:n�d, being given in answer to an 
avowry for rent in arrear. See Rosc. Real 
A�t� 6,38. 

N O N"';TE N U R E. ' A  plea in a real action, by 
which ; 'the defendant :a'sser'ts, either as to the 
whole o� l.s to some part or' the land mention
ed in tbe plaintiff's d��laration, that he does 
not hold , it. ' Pub. St. 'Ma:ss. 1882, p. 1293. 

NO'N�TERM� The vacatioil between two 
terms of a court. 

NON�TERM'I NUS. The vacation between 
term and term, formerly called the time or 
'days ,of the , ki,ng's peace. 

N O N-'-USER. Neglect to use. Neglect to use 
a franchise ; neglect to exercise an office. 2 
BL Comm. 153. Neglect or omission to use an 
easement or other right. 3 Kent, Conim. 448. 
A right acquired by use may be lost by non
user. 

N O N  U S U R PAV IT. Lat. He has not usurp
ed. A form of traverse, in an action or pro
ceediil'g against one alleged to have usurped 
an office or franchise, denying the usurpation 
charged. See Com. v. Cross Cut R. Co., 53 
Pa. �2. 

Non valebit felonis generatio, nee ad h,reredita
tern paternam vel maternam ; si  aute m ante fe
loniam g'enerationem fecerit, taJ is gener-atio suc
cedit ,in hrereditate patris vel. matris a quo  non 
fuerit felonia perpetrata. 3 Coke, 41. The off
spring of a fel<>n cannot succeed either to a 
maternal or paternal inheritance ; but, if he 
had offspring before the felony, such offspring 
may succeed as to the lriheritance of tbe ta-
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ther or mother by whom the felQny was not 
committed. 

N ON VALEN T I A  AGERE. Inability to sue. 
5 Bell, A pp. Cas. 172. 

N o n  valet co nfirmatio, nisi i I Ie, q u i  confirmat, 
sit in possessione re'i vel juris u nde fieri debet 
co nfirmatio ; et eodem m odo, n isi iI Ie cui co nfirm
atio fit s i t  i n  possessione. Co. Litt. 295. Con
firmation is not valid unless he who confirms 
is either in possession ,of the thing itself or 
of the right of which confir'mation is to be 
made, and, in like manner, unless he to whom 
confirmation is made is in possession. 

N o n  valet donatio n isi subsequat u r, traditio. A 
gift is not valid unless accompanied by pos
session. Bract. 39 b. 

Non valet exceptio ejusdem rei cujus' petitu r dis
solutio. A plea of the ' same matter the dis
solution of which.is sought, is not valid. Call
ed a "maxim of law and common sense." 2 
Eden, 134. 

Non valet i m pedimentum quod de j u re non  sor
titur effect u m .  4 Coke, 31u. An impediment 
which does not derive its effect from law is of 
no force. 

N o n  verbis, sed i psis reb us, leges impon im us. 
Cod. 6, 43, 2. We impose laws, not upon 
words, but upon things themselves. 

N o n  videntur q u i  errant consentire. They are 
not considered ' to consent who commit a mis
take. Dig. 50, 17, 116, § 2 ;  Broom, Max. 262. 

N o n  videntur re m amittere quious propria n o n  
fuit. They are not considered as losing a 
thing whose own it was not. Dig. 50, 17, 85. 

N o n  videt u r  consensum retin uisse si quis  ex 
prrescripto minantis aliqu id i m m utavit. He 
does not appear to have retained consent, who 
has changed anything through menaces. 
Broom, Max. 278. 

N o n  videtu r  perfecte cujusque  id esse, q uod ex 
casu auferri potest. That does not seem to be 
completely one's own which can be taken from 
him on occasion. Dig. 50, 17, 139, 1. 

Non videtur quisqu am id ca p ere quod' ei necesse 
est alii restitutere. Dig. 50, 17. 51. No one 
is considered entitled to recover that which 
he must give up to another. 

N o n  videtur  vim facere, q u i  jure suo u titu r et 
ordinaria actione experitu r. He is  not deemed 
to use force who exercises his own right, and 
prQceeds by ordinary action. Dig. 50, 17, 155, 
1. 

N O N  V U LT C O NTE N D E RE. Lat. He (the 
defendant in a criminal case) will not ooll
test it. A plea legally equivalent to that , of 
guilty, being a variation of the form " nolo 
contendere," (q. v.,)' and sometimE$ abbreviat
ed "non vult." 
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NONJE ET DECIM A: .  Payments lmide to 
the · · church, by those who were tenants · ot 
church-tarms. The first was a rent or duty 
for things belonging to husbandry ; the sec
ond was claimed in right of the church. 
·Wharton. 

N O NAG I U M,  Qr N O NA G E. A ninth part of 
movahles which was paid to the clergy on 
the death of persons in their parish, and 
claimed on pretense of being distributed to 
pious uses. Blount. 

N O N ES. In the Roman calendar. The fifth 
and, in March, May, July, and October, the 
seventh day of the month. So called because, 
counting inclusively, they were nine days 
from the ides. Adams, Rom. Ant. 355, 357. 

N O N F EASANCE. The neglect or failure of 
a person to do some act which he ought to 
do. 'rhe term is not generally used to denote 
a breach of contract, but rather the failure 
to perform a duty towards the public where
by some individual sustains special damage, 
as where a .  sheriff fails to execute a writ. 
Sweet. See Coite v. Lines, 33 (',mn. 115 ; 
Gregor v. Cady, 82 Me. 131, 19 A. 108, 17 Am. 
St. Rep. 466 ; Carr v. Kansas City (C. C.) 
87 F. 1 ;  Minkler v. State, 14 Neb. 181,- 15 
N. W. 330 ; I llinois Cent. R. Co. v. Foulks, 191 
Ill. 57, 60 N. E. 890. 

There is a distinction between "nonfeasance" and 
"misfeasance" or "malfeasance" ; . and this distinc

tion is often of great importance in determining 
an agent's liability to third persons. "Nonfeasance" 

means the total omission or failure of an agent to 

enter upon the performance of some distinct
' 

duty 

or undertaking which he bas agreed with his prin
cipal to do ; "misfeasance" means the improper do
ing of an act which the agent might lawfully do, or, 

in other words, it is , the performing of his duty to 
his principal in such a manner as to infringe upon 

'the rights and privileges. of third persons ;  and 
"malfeasance" is a doing of an act which he ought 

not to do at all. Southern Ry. Co. v. Sewell, 18 Ga. 
App. 544, 90 S. E. 94 ,  9 6 ; Owens v. Nichols, 139 Ga. 
475, 77 S .  E. 635, 636 ; Maddock v. Riggs, 106 Kan. 

808, 190 P. 12, 14, 12 A. L. R. 216 ; Richards v. Strat

ton, 112 Ohio st. 476, 1 47 N. E.  645, 646 ; Condon v.  
Exton-Hall Brokerage & Vessel Agency, 80  Misc. 

369, 142 N. Y. S. 548, 549 ; Kimmons v. Crawford, 92 

Fla. 652, 109 So. 585, 587. 

N O N NA. In old ecclesiastical law. A nun. 
Nonnu8, a monk. Spelman. 

N O N PAYM ENT. The neglect, failure, or re
fusal of payment of a debt or evidence of 
debt when due. 

N O NSE NSE. Unintelligible matter in a writ
ten agreement or will. 

N O NSU IT. A judgment given against the 
plaintiff when he is unable to prove a case, or 
when he refuses or neglects to proceed to the 
trial of a cause after it has been put at issue. 
Galvin v. Birch, 98 Conn. 228, 118 A. 826, 827 ; 
Coleman v. Forsythe, 137 La . .  1092, 69 So. 849, 
850. 

A 'Volun.ta.ry nonsuit is one incnrred by the 
act or omission of the plaintiff 'himself, who 
allows a judgment for costs to 'be entered 
against him as a consequence of his abandon
ing or not following up his cause, or': b�ing 
absent when liis presence is required. Sa ndo
val v. Rosser, 86 Tex. 682, 26 S. W. 93.3 ; Deel
ey v� Heintz, 169 N. Y. 129, -62 N. E. 158 ; 
Boyce v. Snow, 88 Ill. App. 405 ; . Southern 
Cotton Oil Co. v. S. Breen & Co., 171 N. C. 51, 
87 S. E. 938, 939. 

.. . 

An imioluntary nonsidt is one which takes 
place when the plaintiff fails to appear when 
his ease is before the court for trial or at the 
time when the jury are to deliver their ver
dict, or when he has given no evidence Qn 
which a jury may find a verdict, or when his 
ease is put out of court by some adverse rul
ing which precludes a recovery. Boyce v. 
Snow, 187 Ill. 181, 58 N: E. 403 ; Deeley v. 
Heintz, 169 N. Y. 129, 62

' N. E. 158 ; Stults v. 
Forst, 135 Ind. 297, 34 N. E. 1125 ; Williams 
v. Finks, 156 Mo. 597, 57 S. W. 732. 

. 

A peremptory :nonsuit is a comp.ulsory or 
involuntary nonsuit, ordered by the court up
on a total failure of the plaintiff to substan
t iate his claim by evidence. Jacques v. 
Fourthman, 137 Pa. 428, 20 A. 802. ' 

M otion for N onsuit 

A motion in the nature of a demurrer to 
the evidence. Woods v. Wikstrom, 67 Or. 
581, 135 P. 192, 195 ; Biurrun v. Elizalde, 75 
Cal. App. 44, 242 P. 109, 113. 

N OO I< OF LA N D. In English law . .  Twelve 
acres and a half. 

N O R I· TSUI< U DA N I . Seaweed. Wb�u dried, 
cut up, cooked with shoyu and sugar, and 
canned it is classifiable under paragraph 200" 
'l'ariff Act 1913, as "prepared vegetables." 
Togasaki & Co. v . U. S., 12 Ct. Cust. App. 463, 
465, 

N O RMAL. According to, constituting, or not 
deviating from an established norm, rule, 01' 
principle ; conformed to a type, standard or 
regular form ; performing the proper func
tions ; regular : natural. Webster. 

N O RM A L  LAW. A term employed by mod� 
ern writers on jurisprudence to denote the 
law as it affects persons who are in a normal 
condition ;  i. e., 8ui jur18 and sound in mind. 
N O RMAL M I N D .  One which in strengtIl and 
capacity ranks reasonably well with the ave
rage of the great body of men and women who 
make up organized human society in general 
and are by common consent recognized as sane 
and competent to perform the ordinary duties 
and assume the ordinary responsibilities of 
life. State v. Haner, 186 low_a, 2159, 173 N. 
'V. 225, 226. 

N O RMAL SCHOOL. See School. 
N O RMALLY. As a rIrIe ; regularly ; accord
ing to rule, general custom, etc. Palmer v. 
Jorda,n Mach. Co. (C. C.) 186 F. 504. 



NORMAN FRENCH 

N ORMA N . FRENCH.  The tongue in which 
several formal proceedings of state in Eng
land are still carried on. The language, hav
ing. rffinained the same since the date of the 
Co�q'llest, at which it was introduced into 
England, is very different from the French 
of this day, retaining all the peculiarities 
which at that time distinguished every . prov
ince from the rest. A peculiar mode of pro
nunciation (considered authentic) is handed 
down and preserved by the officials who have, 
on particular occasions, to speak the tongue. 
N orman French was the language of English 
legal procedure till the 36 Edw. III. (A. D. 
1362). Wharton. 

�O RROY. In English law. The title of the 
third of the three kings-at-arms, or provincial 
heralds. 

N O RTH.  In a description in a deed, unless 
qualified or controlled by other words, it 
means due north. Northerly in a grant, where 
there is no object fo direct its inclination to 
the east or west, must be construed to mean 
north. Brandt v. Ogden, 1 .Tohns. (N. Y.) 156 ; 
Currier v. Nelson, 96 Cal. 505, 31 P. 531, 746, 
31 Am. St. Rep. 239 ; Green v. Palmer, 68 Cal. 
App. 393, 229 P. 876, 879. 

N O RT HA M PTON TABLES. Longevity and 
annuity tables compiled from bills of mortali
ty kept in All Saints parish, England, in 1735-
1780. 

N O RTHAM PTON ,  ASS I Z E  O F. An assize 
held in 1176 ; in it, the king confirmed and 
perfected the judicial legislation which he had 
begun ten years before in the Assize of Clar
endon. Stephen, Cr. Proc. in 2 Essays in 
Anglo-Amer. L. H. 445 ; Mrs. J. R. Green in 
1 id. 

N O RTHWEST · T E R R I T O RY. A name for
merly applied to the territory northwest of the 
Ohio river. 

Noscitur a sociis. It is known from its asso
ciates. 1 Vent. 225. The meaning of a word 
is or may be known from the accompanying 
words. 3 Term R. 87 ; Broom, Max. 588. Un
der this rule general and specific words, capa
ble of analogous meaning, when associated 
together, take color from each other, so that 
general words are restricted to a sense anal
ogous to less general. Ex parte Amos, 93 
Fla. 5, 112 So. 289, 293 ; Curtis & Hill Gravel 
& Sand Co; v. State Highway Commission, 91 
N. J. Eq. 421, 111 A. 16, 19 ;' State v. Western 
Union Telegraph Co., 196 Ala. 570, 72 So. 99, 
100 .. 

N oscitur ex socio, qui non'  oognoscitur' ex se. 
Moore, 817. He who cannot be known from 
himself may b� .kllow� from, pis ,associate. 
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NOSTRU M .  A quack, patent, or proprietary 
medicine recommended by its proprietor, or  
one the ingredients of  which are kept secret 
for the purpose of restricting the profits of 
sale to the inventor or proprietor. W orId's 
Dispensary Medical Ass'n v. Collier, 86 Misc. 
217, 148 N. Y. S. 405, 409. 

NOT EXCE E D I NG.  Usually
'
a term of limi

tation only, denoting uncertainty of amount. 
Stuyvesant Ins. Co. v. Jacksonville Oil Mill 
(C. C. A.) 10 F.(2d) 54, 56. 

N OT FO U N D. These words, indorsed on a 
bill of indictment by a grand jurY, have the 
same effect as the indorsement "Not a true 
bill" or "IgnMamus." 

See, also, Non Est Inventus. 

N OT G U I L TY. A plea of the general issue in 
the actions of trespass and case and in crim
inal prosecutions. 

The form of the verdict in criminal cases, 
",-here the jury acquit the prisoner. 4 Bl.  
Comm. 361. 

N OT G U I LTY BY STAT UTE. In English 
practice. A plea of the general issue .by a de
fendant in a civil action, when he intends to 
give special matter in evidence by virtue of 
some act or acts of parliament, in which case 
he must add the reference to such act or 
acts, and state whether such acts are public or 
otherwise. But, if a defendant so plead, he 
will not be allowed to plead any other defense, 
without the leave of the court or a judge. 

·Mozley & Whitley. 

N OT LATER THAN. · "Within" or "not be
yond" time specified. Hansen v. Bacher (Tex. 
Com. App.) 299 s. W. 225, 227. 

N OT LESS THAN. The words " not less than" 
signify in the smallest or lowest degree, at the 
lowest estimate ; at least. 'Vatson v. City of 
Salem, 84 Or. 666, 164 P. 567, 568 ; Miller v. 
Rodd, 285 Pa. 16, 131 A. 482, 483. 

N OT POSSESSED. A special traverse used 
in an action of trover, alleging that defendant 
was not possessed, at the time of action 
brought, of the chattels alleged to have been 
converted by him. 

N OT PROVEN. A verdict in a Scotch crim
inal trial, to the effect that the guilt of the 
accused is not made out, though his innocence 
is not clear. 

N OT SAT I S F I ED.  A return sometimes made 
by sheriffs or constables to a writ of execu
tion ; but it is not a technical formula, and is 
condemned by the courts as ambiguous a1;ld in
sufficient. See Martin v. Martin, 50 N. C. 346 ; 
Langford v. Few, 146 Mo. 142, 47 S. W. 927, 
69 Am. St. Rep. 606 ; Merrick v. Garter, 205 
Ill. 73, 68 N. E. 750. 

N OSOCOM I .. In: the civil law. Persons who NOT TO BE PERFO R M ED WITHIN ONE 
have the .' management and care of. hospitals YEAR. The clause "not to be performed with
for paupers. in one year" includes any agreement which by 
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done in the ease of a person dying domiciled 
in England, the fact of his having been so 
domiciled is noted on the grant. Coote, Prob. 
Pro 36 ; Sweet. 

a reasonable interpretation in view of all the 
circumstances does not admit of its perform
ance, according to its language and intention, 
within one year' from the time of its making. 
Mrs. K. Edwards & Sons v. Farve, 110 Miss. 
864, 71 So. 12, 13. N OTC H ELL, or N O C H ELL. "Crying the 

wife's Notchell" seems to have been. a means 
N OT TRANSFERA BLE. These words, when of preventing her running up debts against 
written across the face of a negotiable in- her husband. See 20 Law Mag. & Rev. 280. 
strument, operate to destroy its negotiability. It is the custom in Lancashire for ' a  man to ad-
Durr V. State, 59 Ala. 24. vertise that he will not be responsible for debts con-

tracted by her [his wife] after that date. He is 
N OTA. Lat. In the civil law. A mark or thus said to .· notcheZ her, and the advertisement is 

brand put upon a person by the law. Mackeld. termed a notchel notice. N. and Q., 7th ser., VIII, 

Rom. Law, § 135. 268, quoted in Cent. Dict. 

N OT 1£.. In civil and old European law: 
Short-hand characters or marks of contrac
tion, in which the emperors' secretaries took 
down what they dictated. Spelman ; Calvin. 

NOTA R I AL. Taken by a notary ; performed 
by a notary in his official capacity ; belonging 
to a notary and evidencing his official charac
ter, as, a notarial seal. 

N OTA R I AL W I LL. A will executed by the 
testator in the presence of a Notary Public 
and two witnesses. 

N OTA R I US. Lat. 

I n  Roman Law 

A draughtsman ; an amanuensis ; a short
hand writer ; one who took notes of the pro
ceedings in the senate or a court, or of what 
was dictated to him by another ; one who pre
pared draughts of wills, conveyances, etc. 

I n Old English Law 

A scribe or scrivener who made short 
draughts of writings and other instruments ; 
a notary. Cowell. 

N OTARY P U B L I C. A public officer whose. 
function is to administer oaths ; to attest and 
certify, by his hand and officbtl seal, certain 
classes of documents, in order to give them 
credit and authenticity in foreign jurisdic
tions ; to take acknowledgments of deeds and 
other conveyances, and certify the same ; and · 
to perform certain official acts, chiefly in com
mercial matters, stich as the protesting of 
notes and bills, the noting of foreign drafts, 
and marine protests in cases of loss or dam
age. See Kirksey V. Bates, 7 Port. (Ala.) 531, 
31 Am. Dec. 722 ; First Nat. Bank V. German 
Lank, 107 Iowa, 543, 78 N. W. 195, 44 L. R. A. 
133, 10 Am. St. Rep. 216 ; In re Huron, 58 
Kan. 152, 48 P. 574, 36 L. R. A. 822, 62 Am. 
St. Rep. 614 ; Bettman V. Warwick, 108 F. 
46, 47 C. C. A. 185 ; Patterson V. United States, 
120 C. C. A. 650, 202 F. 208, 210. 

N OTAT I O N .  In English probate practice, the 
act of making a memorandum of some special 
circumstance on a probate or letters of admin
istration. Thus, where a grant is made for 
the whole personal estate of the deceased with
in the United Kingdom, which can only be 

N OTE, V. To make a brief written state
ment ; to enter a memorandum ; as to note 
an exceptio�. 

-Note a bi l l .  When a foreign bill has been 
dishonored, it is us�al for .a notary public to 
present it again on the .same day, and, if it be 
not then paid, to make a minute, ' consisting 
of his initials, the day, month, and year, and 
reason, if aSSigned, of non-payment. The 
making of this minute is called "noting the 
bill." Wharton. 

N OTE, n. An abstract, a memorandum ; an 
informal statement in writing. Also a nego
tiable promissory note. Road Improvement 
Dist. No. 4 of Cleveland County V. �outhern 
Trust Co., 152 Ark. 422, 239 S. W. 8, 11 ; 
American Nat. Bank . v. MarshaU, 122 Kan. 
793, 253 P. 214, 215. See Bought Note ; 
Notes ; Judgment Note ; Promissory Note ; 
Sold Note. 

-N ote of a. fine.  In old conveyancing. One 
of the parts of a fine of lands, being an ab
stract of the writ of covenant, and the con
cord ; :naming the parties, the parcels of land, 
and the agreement. 2 Bl. Comm. 351. 

-Note of al lowance. In English practice. A 
note delivered by a master to a party to a 
cause, who alleged that there was error in 
law in the record and proceedings, allowing 
him to bring error. 

-Note of hand. A popular name for a prom
issorY note. Perry v . Maxwell, 17 N. C. 496 ; 
Hopkins V. Holt, 9 Wis. 230. 

-N ote of p rotest. A memorandum of the fact 
of protest, indorsed by the notary upon the 
bill, at the time, to be afterwards written out 
at length. 

-Note or memo·ran d u m .  The statute of frauds 
requires a "note or memorandum" of the par
ticular transaction to be made in writing and 
signed, etc. By this is generally understood. 
an informal minute or memorandum made on 
the spot. See Clason v. Bailey, 14 Johns. (N. 
Y.) 492. 

NOTES. In practice. Memoranda made by a 
judge on a trial, as to the evidence adduced, 
and the points reserved, etc. A copy of the 
judge's: notes may be obtained from his clerk. 



NOTHUS 

N OTH US. Lat. In Roman law. A natural 
child or a person of spurious birth. 

N OT I C E. Information ; the result of obser
vation, whether by the senses or the mind ; 
knowledge of the existence of a fact or state 
of affairs ; the means of knowledge. Used in 
this sense in such phrases as "A. bad notice 
of the conversion," "a purchaser without no
tice of fraud," etc. See Abercrombie v. Vir
ginia-Carolina Chemical Co., 206 Ala. 615, 91 
So. 311, 312 ; Knights and Ladies of Security 
v. Bell, 93 Oklo 272, 220 P. 59'4, 597. 

Knowledge of facts which would naturally lead an 
honest and prudent person to make inquiry consti

tutes "notice" of everything which such inquiry pur
sued in good faith would disclose. Twitchell v. Nel

son, 131 Minn. 375, 155 N. W. 621, 62.4 ; German
American Nat. Bank of Lincoln v. Martin, 277 Ill. 
629, 115 N. E. 721, 729 ; Commercial Credit Corpora

tion v. Coover, 101 N. J . . Law, 530, 129 A. 187, 188 ; 

United States v. Booth-Kelly Lumber Co. (D. C.) 246 

F. 970, 972 .. . 
Notice is. either (1) statutory, i. e., made so by 

legil'llative )mactment,; (2) actual, which brings the 
k�;owledge ; ' �( a fact directly home to the party ; 
or (3) constructive. Constructive notice may be sub

divided into :  ( a) Where there exists actual notice 
of matter, to .which . ,equity has added constructive 

notice of facts, which �n inquir:y after such matter 

would have elicited ; '  lind (b) where there has been 

a designed abstinence from inquiry for the very 

purpose of escaping notice. Wharton:
. 

In another sense, "notice" means informa
tion of an · 'act' to be done or required to be 
done ; as of" a :  motion to be niade, a trial to be 
had, a plea or answer to be put in, costs to be 
taxed, etc. In this sense, "notice" means an 
ndvice, or written warnin,g, in more or less 
formal shape, intended to apprise a person of 
some proceeding in which his interests are 
involved, or informing him of some fact 'which 
it is his right to know and the duty of the no
tifying party to communicate. 

Under the Negotiable Instrument Law "no-
tice" . of infirmity of instrument is actual 
knowledge or knowledge of such facts that tak
ing note amounts to bad faith. Glendo S tate 
Bank v. Abbott, 30' Wyo. 98, 216 P. 700, 702, 34 
A. L. R. 294 ; Price Real Estate & Insurance 
00. v. Jones, 191 N. C. 176, 131 S. E. 587, 589 ; 
Johanna V. Lennon, 32 N. D. 71, 155 N. W. 685, 
686. 

Classification 

Notice 'is actual or constructive. Actual no
tice has been clefined as notice express:y and 
actually given, and brought home to the party · 
directly. Jordan ' v. 'Pollock, 14 Ga. 145 ; Mc
Cray v. Clar, 82 Pa. 457 ; Morey v. Milliken, 
80 Me. 464, 30 A. 102. The term "actual no
tice," however, is generally given a wider 
meaning as embracing two classes, exprESS 
and implied ; the former includes all knowl
edge of a · de�ree above that which Gepends 
upon collateral inference, or which imposes 
upon the. party the ·further duty of inquiry ; .  
the ·latter imputes knowledge to the party be-
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cause he is shown to be conscious of having 
the means of knowledge. In this sense actual 
notice is such notice as is positively proved to 
have been given to a party directly and per
sonally, or such as he is presumed to have 
received personally because the evidence with
in his lmowledge was sufficient to put him 
upon inquiry. Picklesimer v. Smith, 164 Ga. 
600, 139 S. E·. 72, 74 ; Brinkman v. Jones, 44 
Wis. 498 ; White v. Fisher, 77 Ind. 65, 40 Am. 
Rep. 287 ; Clark V. Lambert, 55 W. Va. 512, 47 
S. E. 312 ; Hopkins V. McCarthy, 121 Me. 27, 
115 A. 513, 515 ; Rector v. Wildrick, t .. 9 Old. 
172, 158 P. 610, 613 ; Citizens' State Bank of 
Greenup v. Johnson County, 182 Ky. 531, 207 
S. "\V. 8, 11. Constructive notice is informa
tion or knowledge · of a fact imputed by law 
to a person, (although he may not actually 
have it,) because he could have discovered the 
fact by proper diligence, and his situation was 
such as  to cast upon him the duty of inquiring 
into it. Baltimore v. Whittington, 78 Md. 231, 
27 A. 984 ; Wells v. Sheerer, 78 Ala. 142 ; Jor
dan v. Pollock, 14 Ga. 145 ; Jackson v. Wald
stein (Tex. Ch;. App.) 27 S. W. 26 ; Acer Y. 
Westcott, 46 N. Y. 384, 7 Am. Rep. 355 ; 
Charles v. Roxana Petroleum Corporation (C. 
C. A.) 282 If. 983, 988 ; City of Dallas v. Rut
ledge (Tex. Civ. App.) 258 S. W. 534, 538. 
Further as to the distinction between actual 
and constructive notice, see Baltimore v. 
Whittington, 78 Md. 231, 27 A. 984 ; Thomas 
v. Flint, 123 Mich. 10, 81 N. W. 936, 47 L. R. A. 
499 ; Vaughn v. 'l'racy, 22 Mo. 420 ; Peterson 
v. Harper, 13 Ga. App. 112, 78 S. E. 942, 944. 

Notice is also further classified as expreS8 
or implied. Express notic� embraces not only 
knowledge, but also that which is communi
cated by direct information, either written or 
oral, from those who are cognizant of the 
fact communicated. Baltimore V. Whitting
ton, 78 Md. 231, 27 A. 984. Implied notice is 
one of the varieties of actual notice (not 
constructive) Hnd is distinguiShed from "ex
press" . actual notice. It is notice inferred or 
imputed to a party by reason of his knowledge 
of facts or circumstances collateral to the 
main fact, of such a character as to put him 
JlPon inquiry, and which, if the inquiry \yere 
followed up with due diligence, would lead 
him definitely to the knowledge of the main 
fa·ct. Rhodes v. Outcalt, 48 Mo. 370 ; Balti
more v. Whittington, 78 Md. 231, 27 A. 984 ; 
Wells v. Sheerer, 78 Ala. 147. 

"Constructive notice" is a presumption of 
law, making it impossible for one to deny the 
matter concerning which notice is given, �hile 
"implied notice" is a presumption of fact, re
lating to what one can learn by reasonable in
quiry, and arises from actual notice of cir- . 
cumstances, and not from conS�l'u�tive no
tice. Charles v. Roxana Petroleum Corpora
tion (C. C. A.) 282 F. 9£3, 988. Or as other
wise defined, implied notice may be said to ex
ist where the fact in question lies open to the 
knowledge of the party, so that the exercise of 
reasonable observation and watthfulness 
would · not fall to apprise him of it, although 



no one has told him of it in so manY, words. 
See Philadelphia v. Smith (Pa.) · 16 A. 493. 

Other Com pound  and Descriptive Terms 

-Averment of Notice. The statement in a 
pleading that notice has been given. 

�I m m ediate notice. "Immediate notice" of 
loss under an insurance policy means notice 
within reasonable time under circumstances 
of case. National Surety Co. v. Western Pac. 
Ry. Co., 290 F. 675, 687, 119 C. C. A. 91 ; 
Southern States Fire Ins. Co. v. Hand-Jordan 
Co., 112 Miss. 565, 73 So. 578, 579 ; Wood
lock v. .iEtna Life Ins. Co. (Mo. Sup.) 225 
S. W. 994, 998 ; Piedmont Grocery Co. v. 
Hawkins, 87 W. Va. 38, 104 S. IE. 736, 738 ; 
Frommelt v. Travelers' Ins. Co., 150 Minn. 
66, 184 N. W. 565, 566. 

-J u dicial n otice. The act by which a court, 
in conducting .a trial, or framing its decision, 
will, of its own motion, and without the pro
duction of ev.idence, recognize the existence 
and truth of certain facts, having ' a bearing 
on the controversy at bar, which, from their 
nature, are not properly the subject of tes
timony, . or which are universally regarded 
as established by common notoriety, e. fl., the 
laws of the state, international law, histori
cal events, the constitution and course of 
nature, main geographical features, etc. 
North Hempstead v. Gregory, 53 App. Div. 
350, 65' N. Y. S. 867 ; State v. Main, 69 Conn. 
123, 37 A. 80, 36 -L. R. A. 623, 61 Am. St. 
Rep. 30. The cognizance of certain facts 
which judges and jurors may properly take 
and act upon without proof, because they 
already known them. United States v. Ham
mers (D. C.) · 241 E�. 542, 543. The true con
ception of what is "judicially known" is that 
of something which is not, or rather need 
not be, unless the tribunal wishes it, the 
subject of either evidence or argument. 
Chiulla de Luca v. Board of Park Com'rs of 
City of Hartford, 94 Conn. t, 1{)7 A. 611, 612. 
The limits of "judicial notice" cannot be pre
scribed with exactness, but notoriety is, gen
erally speaking, . the ultimate test of facts 
sought . to be bropght within the realm of 
judicial notice ; ill general, it covers mat
ters so notorious tllat a production of evi- ' 

dence would be pnnecessary, matters which 
the judicial function supposes the judge to 
be acquainted ' with actually or theoretically, 
and matters not strictly included under ei
ther of such heads. Gottstein v. Lister, 88 
'Vash. 462, 153 P. 595, 602, Ann. Cas. 1917D, 
1008. 

-Legal n eitice. Such . notice as is adequate in 

point of law ; such notice as the law requires 
to be given for the specific purpose . or in the 
particular case. See Sanborn v. Piper, 64 
N. H. 335, 10 A. 680 ; '  People's Bank v. Etting, 
17 Phila. (Pa.) 235. 

NOTICE 

process,) " in EngUsh practice, the court oc" 
casionally allows the plaintiff (or other par
ty) to give notice in lieu of service, such no
tice being such as will in all probability r.each 
the party. This notice is peculiarly ap'pro
priate in the case of a foreigner out of the 
jurisdiction, whom it is desired to serve with -
a writ of summons. Sweet. 

-Notice of action.  When it is intended to 
sue certain particular individuals, as in the 
case of actions a'gainst justices of the peace, 
it is necessary in some jurisdictions to give 
them notice. of the action some time ' before. 

-Notice of appearance. See Appeara�c�: 
--Notice of dishonor. See Dishonor. 

-Notice of l is  pendens. See Lis Pendens. 

-Notice of p rotest. See Protest. 

-Notice of judg ment. It is required by stat-
ute in s.everal of the states that the party 
for whom the verdict in an action has been 
given

' 
shall serve upon the otber party o� 

his attor.uey a written notice of the time wneu 
judgment is entered. The time allowed for 
taking an appeal runs from such notice. 

-N otice of motion.  A notice in writing, en
titled in a cause, stating that, . on a- certain 
day designated, a motion will be made to the 
court for the purpose or object stated� Field 
v. Park, 20 Johns. (N. Y.) 140. 

-Notice of trial, A notice given by one · of · 
the parties in an action to the other, after 
an issue has been reached, that he intends ' 
to bring the caus� forward for trial at the 
next term of the court. 

�Notice to ad mit. In the practice of the 
English high court, either party to an action 
may call on the other party by notice to ad
mit the existence and execution of any docu
ment, in order to save the expense of proy
ing it at the trial ; and the party refusing 
to admit must bear the costs of proving it 
unless · the judge �ertifies that the ' refusal to ' 
admit was reasonable. No costs of proving 
a document will · in' general be allowed, unless 
such a no�ice- is given, Rules of Court, xxxii. 
2 ;  Sweet. 

-Notice to p lead. This is a notice which, in 
the practice of ' some states, is prerequisite 
to the taking judgment by default. It pro
ceeds from the plaintiff, and warns the de-: 
fendant that he must plead to the declara
tion or complaint within a prescribed time. 

-Notice to produce.  In practice. A notice 
in writing, given in an action at law, requir
ing the opposite party to produce a certain 
described ' paper or document at the trial. ' 
Chit. Archh. Pl'. 230 ; 3 Ohit. Gen. Pl'. 834. 

-Notice to qu it. A written n.otice given by a 
-Notice in l ieu of service. In lieu of persoll- ' landlord to h is  tenant, stating that the former 
ally serving a writ of summ011S (or other legal desires to repossess himself of the demised 
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premises, and that the latter is required to 
quit and remove froin the same at a time 
designated, either at the expiratipn of the 
term, if the tenant is in under a lease, 'Or 
immediately, if the tenancy is at will or by 
sufferance. The term is als'O sometimes ap
plied tQ a written notice given by the tenant 
t'O the landlord, to the effect that he intends 
to quit the demised premises and deliver 
possession of the same on a day named. 
Garner v. Hannah, 6 Duer (N. Y.) 270 ; Oakes 
v. Munr'Oe, 8 Cush. (Mass.) 287. 

-Personal notice. Communication 'Of notice 
'Orally or in writing (according to the circum
stances) directly t'O the person affected or t'O 
be charged, as distinguished from construc
tive or implied notice, and also from n'Otice 
imputed t'O him because given to his agent 
or representative. See Loeb v. Huddleston, 
105 Ala. 257, 16 So. 714 ; Pearson v. L'Ove
j'Oy, 53 Barb. (N. Y.) 407. 

-Presu m ptive notice. Implied actual notice. 
The difference between "presumptive" and 
"constructive" notice is that the former is 
an inference 'Of fact which is capable 'Of be
ing explained or ' contradicted, while the lat
ter is a conclusion of law which cannot be 
contradicted. Brown v. Baldwin, 121 M'O. 
106, 25 S. W. 858 ; Drey v. D'Oyle, 99 Mo. 
459, 12 S. W. 287 ; Brush v. Ware, 15 Pet. 
98, 10 L. Ed. 672. 

-Publ ic notice. Notice given to the public 
generally, or to the entire community, or t'O 
all whom it may concern. See Pennsylvania 
Training Sch'Ool v. Independent Mut. F. Ins. 
Co., 127 Pa. 559, 18 A. 392. 

-Reasonabl,e notice. Such notice 'Or informa
tion of a fact as may fairly and properly be 
expected 'Or required in the particular circum
stances. Sterling Mfg. Co. v. Hough, 49 Neb. 
618, 68 N. W. lJ)19 ; Mall'Ory v. Leiby, 1 Kan. 
102 ; C'Ommonwealth v. Central Dist. Tele
phone Co., 243 Pa. 586, 90 A. 338, 340. 

NOTI FY. To make known. In legal pro
ceedings, and in respect to public matters, 
this word is generally, if not universally, 
used as importing a notice given by some per
son, whose duty it was t'O give it, in some 
manner prescribed, and t'O soine person en
titled to receive it, or be notified. Appeal of 
Potwine� 31 Conn. 384. And see Home Benefit 
Ass'n of Angelina County v. Jordan (Tex. 
Civ. App.) 191 s. W. 725, 728. 

N OT I NG. The act of a notary in minuting 
on a bill 'Of exchange, after it has bee'll pre
sented for acceptance or payment, the initials ', 
of his name, the date of the day, month, and : 
year when such presentment was made, and 
the reason, if any has been assigned, for non
acceptance or non-payment, together with his 
charie. The noting is not indispensable, it 
being only a part of the protest ; it · will not 
supply the protest; 4 Term 175 • .  
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N OT I O. Lat. In the civil law. The power 
of hearing and trying a matter of fact ; the 
power or authority of a jude{/} ; the power 
of hearing causes and of pronouncing sen
tence, without any degree of j urisdiction. 
Calvin. 

N OT I T IA. Lat. Knowledge ; information ; 
intelligence ; notice. 

N otitia d icitur a noscendo ; et notitia non debet 
claudioare. Notice is named from a knowl
edge being had ; and notice ought not to halt, 
[i. e., be imperfect. ]  6 Coke, 29. 

N OTO R I Al. The Scotch form of "notarial," 
(q. v.) Bell. 

N OTO R I ETY. The state of being notorious 
or universally well known. 

Proof by Notoriety 

In Scotch law, dispensing with positive tes
timony as to matters of common knowledge 
or general notoriety, the same as the "ju
dicial n'Otice" of English and American law. 
See Notice. 

NOTO R I O U S. ,  Open ; generally 'Or common
ly kn'Own and spoken of. McNeill v. McNeill, 
166 Iowa, 680, 148 N. W. 643, 6.51 ; Record 
v. Ellis, 97 Kan. 754, 156 P. 712, 713, L. R. 
A. 1916E, 654, Ann. Cas. 1917C, 822 ; Spicer 
v. Spicer, 249 Mo. 582, 155 S. 'V. 832, 835, 
Ann. Cas. 1914D, 238. 

In the law of evidence, matters deemed 
n'Ot'Orious do n'Ot require to be proved. There 
does not seem to be any recognized rule as 
to \vhat matters are deemed notorious. Cas
es have occurred in which the state of society 
'Or public feeling has been treated as noto
rious ; e. g., during times of sediti'On. Best, 
Ev. 354 ; Sweet. 

N OTO R I OUS I NSO LVENCY. A condition 'Of 
insolvency which is generally kn'Own through
out the c'Ommunity or known t'O the general 
class of persons with whom the insolvent has 
business relations. ' 

N OTO R I O US POSSESSI O N .  In the rule 
that a prescriptive title must be founded 'On 
open and "notorious" adverse possession, this 
term means that the possession or character 
of the holding must in its nature possess 
such elements of notoriety that the owner 
may be presumed to have notice of it and 
of its extent. Watrous v. Morrison, 33 Fla. 
261, 14 S o. 805, 39 Am. St. Rep. 139. 

N OT O U R. In Scotch law. Open ; notorious. 
A notour bankrupt is a debtor who, being un
der .diligence by horning and caption of his 
creditor, retires to sanctuary or absconds or 
defends by force; and is afterwards found 
insolvent by the court of session. Bell. 

N ova constitutio futuris formam i m ponere debet 
�on p�CBteritis. A new state of the law ought 
to affect the future, not · the past. 2 lnst. 292 ; 
Br'Oom, Max.- 34, 37. 
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N OVA CUSTUMA. The name of an imposi
tion or duty. See Antiqua Custuma. 

N OVA STATUTA. New statutes. An appel
lation sometimes given to the statutes which 
have been passed since the beginning of the 
reign of Edward III. 1 Steph. Comm. 68. 

N OVIE NARRAT I O N ES. New counts. The 
collection called "NoV'(JJ Narrationes" con
tains pleadings in actions during the reign 
of Edward III. It consists principally of dec
larations, as the title imports ; but there are 
sometimes pleas and subsequent pleadings. 
The Articuli ad Novas Narrationes is usually 
subjoined to this little book, and is a small 
treatise on the method of pleading. It first 
treats of actions and courts, and then goes 
through each particular writ, and the decla
ration upon it, accompanied with directions, 
and illustrated by precedents. 3 Reeve, Eng. 
Law, 152 ; "Wharton. 

N OVALE. " Land newly plowed and convert
ed into tillage, and which has not been tilled 
before within the memory of man ; also fal
low land. 

Novation is a contract, conSisting �f two 
stipulations,-one to extinguish an existing 
obligation ; the other to substitute a new one 
in its place. Civ. Code La. art. 2185. The 
term was originally a technical term of the 
civil law, but is now in very general use 
in English and American jurisprudence. 

In the civil law, there are three kinds of 
novation : (1) Where the debtor and creditor 
remain the same, but a new debt takes the 
place of the old one ; (2) where the debt re
mains the same, oot a new debtor is substi
tuted ; (3) where the debt and debtor remain, 
but a new creditor is substituted. Adams v. 
Power, 48 Miss. 451. 

Every novation embraces, necessarily, an accord 

and satisfaction ; the principal distinguishing fea
ture between them being that a novation implies 

the extinguishment of an existing debt by the par

ties thereto and its transition into a new existence 
between the same or different parties, whereas, an 

"accord and satisfaction" relates solely to the ex
tinguishment of the debt or obligation. Cooke v. 

McAdoo, 85 N. J. Law, 692, 90 A. 302, 303. 

NOVEL ASSI G N,M ENT. See New Assign
ment. 

N OVAL I S. In the civil law. Land that rest- N OV E L  D I SSE.l S I  N. See Assise of Novel Dis
ed a year after the first plowing. Dig. 50, seisin; 
16, 30, 2. N OVELLIE (or N OVELLIE C ONST ITU-

Novatio non prres u m it ur. Novation is not pre- T l O N ES.) New constitutions ; generally 

sumed. Halk. Lat. Max. 109. translated in English, "Novels." The Latin 
name of those constitutions which were is-

N OVATI O N .  The substitution of a new debt 
or obligation for an existing one. Civ. Code 
Cal. § 1530 ; Civ. Code Dak. § 863 (Comp. 
Laws N. D. 1913, § 5829 ; Rev. Code S. D. 
1919, § 788) ; Hard v. Burton, 62 Vt. 314, 20 
A. 269 ; McCartney v. Kipp, 171 Pa. 644, 33 
A. 233 ; McDonnell v. Alabama Gold L. Ins. 
Co. ,  85 Ala. 401, 5 So. 120 ; Shafer's Appeal, 
99 Pa, 246. 

The substitution by mutual agreement of 
one debtor for another or of one creditor 
for another, whereby the old debt is extin
guished, or the substitution of a new debt 
or obligation for an existing one, which is 
thereby extinguished. Pierce Fordyce Oil 
Ass'n v. "Woods (Tex. Civ. App.) 180 · S. W. 
1181, 1183 ; Martin v. Breckenridge (C. C. A.) 
14 F. (2d) 260, 262 ; Peters v. Poro's Estate, 
96 Vt. 95, 117 A. 244, 249, 25 A. L. R. 615 ; 
Russell v. Centers, 153 Ky. 469, 155 S. W. 
1149, 1151. 

Essentials of "novation" are : a previous 
valid obligation ; agreement of all parties 
to a new contract ; extinguishment of the 
old contract ; and validity of the new one. 
Hannan v. Murphy, 198 Iowa, 82:7, 200 N. 
'V. 4] 8, 419 ; McPike Drug Co. v. Williams, 
104 Okl. 244, 230 P. 904 ; In re T"agliabue's 
Estate, 206 N. Y. S. 222, 223, 123 Misc. 666 ; 
Ceabuske v. Smolarz, 229 Mich. 100, 200 N. 
W. 945 ; District Nat. Bank of Washington 
v. Mordecai, 133 Md. 419, 105 A. 5-86 ; Cox 
v. Baltimore & O. S. W. R. Co., 180 Ind. 495, 
103 N. E. 337, 342, 50 L. R. A. (N. S.) 453. 

sued by Justinian after the publication of 
his Code ; most of them being originally writ
ten in Greek. After his death, a collection 
of 168 Novels was made, 154 of which had 
been issued by Justinian, and the rest by his 
successors. These were afterwards included 
in the Corpus Juris Civilis, (q. v.,) and now 
constitute one of its four principal divisions. 
Mackeld. Rom. Law, § 80 ; 1 Kent, Comm. 
541. 

NOVE,LLfE LEON I S. The ordinances of the 
Emperor Leo, which were made from the year 
887 till the year 893, are so called. These 
Novels changed many rules of the Justinian 
law. This collection contains 113 NovelS, 
written originally in Greek, and afterwards, 
in 1560, translated into Latin by Agilreus. 
Mackeld. Rom. Law, § 84. 

NOVELS,. The title given in English to the 
New Constitutions (Novellre ConstUlfrtioncs) of 
Justinian and his successors, now forming a 
part of the Corpus Juris Civilis. See Novellre. 

NOVELTY. An objection to a patent or claim 
for a patent on the ground that the invention 
is not new or original is called an objection 
"for want of novelty." 

N OVE RCA. Lat. In the civil law. A step
mother. 

NOV E R I NT U N I V E RSI P E R  P RfESENTES. 
Know all men by " these presents. Formal 



NOVI OP'E,RIS NUNCIATIO 

words used at the commencement of deeds 
of release in the Latin forms. 

' N OV I  OPE R I S  N U N C I AT I O. Lat. Denuncia
tion of, or protest against, a new work. This 
was a species of remedy in the civil law, avail
able to a person who thought his rights or his 
property were threatened with injury by the 
act of his neighbor in erecting or demolishing 
any structure, whi,ch was called a "new 
work." In such case, he might go upon the 
ground, while the work was in progress, and 
publicly protest against or forbid its com
pletion, in the presence of the workmen or of 
the owner or his representative. 

N OV I G I LD. In Saxon law. A pecuniary sat
isfaction for an injury, amounting to nine 
times the value of the thing for which it was 
paid. Spelman. 

N OV I SS I MA REC O P I LA C I O N. (Latest Com
pilation.) The title of a collection of Spanish 
law compiled by order of Don 0arlos IV. in 
1805. 1 White, Recop. 355. 

N OV I TAS. 
thing. 

Lat. Novelty ; newness ; a new 
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(c. C. A.) 204 F. 934, 935 ;  Walker v. Dwelle, 
187 Iowa, 1384, 175 N. W. 957, 96'(}. 

"Now" as  used in a statute ordinarily re
fers to the date of its taking effect, but the 
word is sometimes used, not with reference 
to the moment of speaking but to a time COll
temporaneous with something done, and may 
mean at the time spoken of or referred to as 
well as at the time of speaking. State v. City 
of St. Lawrence, 101 Kan. 225, 165 P. 826. 

"Yord "now" used in will refers to time of 
testator's death, Tate v. Tate, 160 Ga. 449, 
128 S. E. 393, 395 ; but, in light of context, 
may apply to date of will, Merrill v. Win
chester, 120 Me. 20'3, 113 A. 261, 264 ; United 

, States Trust Co. of New York v. Nathan, 187 
N. Y. S. 649, 651, 196 App. Div. 126. 

N OXA. Lat. In the civil law. Any dam
age Or injury done to persons or property by 
an unlawful act committed by a man's slave 
or animal. An action for damages lay against 
the master or owner, who, however, might es
cape further responsibility by delivering up 
the offending agent to the party injured. 
" Noxa" was also used as the designation of 
the offense committed, and of fts punishment, 
and sometimes of the slave or animal doing 
the damage. Novitas non tam utihtate prodest q uam novitate 

p erturbat. A novelty does not benefit so much 
by its utility as it disturbs by its novelty. N oxa seq u itur caput. '1'he injury [i. e., liabil
Jenk. Cent. p. 167, case 23. ity to make good an injury caused by a slave] 

follows the head or person, [i. e., attachf's to 
his master.] Heinecc. Elem. 1. 4, t. 8, § 1231. N OV I T E.R 'PE.AVENTA, or NOVI TE.R AD N O 

T I TI A M  P ERVE NTA. In ecclesiastical proce
dure. Facts "newly come" to the knowledge 
of a party to a cause. IJeave to plead facts 
noviter perventa is generally given, in a prop
er case, even after the pleadings are closed. 
Phillim. Ecc. Law, 1257 ; Rog. Ecc. Law, 723. 

N OXfE D ED I T I O. The surrender of a slave 
who has committed a misdeed. The master 
mBY elect whether he will pay the damages 
assessed or surrender the slave. Hunter, 
Rom. Law, 166. 

N OVODA M US. In old Scotch law. (We give NOXAL ACT I O N .  An action for damage done 
by slaves or animals. Sandal's, Just. Inst. anew.) The name given to a charter, or clause 

in a charter, granting a renewal of a right. (5th Ed.) 457. 

Bell. N OXAL I S  ACT I O. Lat. In the civil law. 
An action which lay against the master of 
a slave, for some offense (as theft or rob
bery) committed or damage , or injury done 
by the slave, which was called "noxa." Usu
ally tl'f!nslated "noxal action." " 

N O X I A. Lat� In the civil law. An offense 
committed , or damage done by 'a slave. Inst. 
4, 8, 1. 

N ov u m  j u d iciu m  n o n  dat n ovu m jus, sell declarat 
antiqu lI m ;  quia j udici u m  est ' j u rls d ict u m  et per 
j udiciu m  jus est no'viter revelat u m  quod d iu  fu'a 
velat u m .  A new adjudication does not make 
a new law, but declares the old ; because ad
judication is the utterance of the law, and 
by adjudication the law is newly revealed 
which was for a long time hidden. 10 Coke, 
42. 

�j Q X I O U S. Hurtful ; offen'sive ; offensive to 

N O V U M  O PU S. Lat. In the civil law. A the smell. Rex v. "Thite, 1- ;Burrows, 337. 

new work. See Novi Operis Nunciatio. The word - "noxious" includes the complex 
idea both of ,insalubrity and , offensiveness. 

NOVUS H OM O.. Lat. A new man. This Id. That whiCh causes
' 
or tends to cause in

term is applied to a man who has been par- jury, especia)ly to health or mor�ls. Moubray 

doned of a crime, and so made, as it were, v; G. & M. Improvement Co., 178 App. Div., 737, 
16.15 N. Y. �. 842, 843;, H " new' man." 

NOW. At this time, or at the present mo- NU BI LIS. Lat . . In: the ciVil law. Ma rl'iage- ' 

. ment ; or at a time contemporaneous with : a�le ; one who IS of a proper age to be mar-

something done. Pike v. Kennedy, 15 - Or. 1'led. 

426, 15 P. 637. At the present , time. Nutt NUCES C O'LL I GERE. Lat. To collect nuts. 
v. U. S., 26 Ct. el. 15. Shubert v� Rosenberger This was formerly one of the ,yorks'or servic- ' , . ... , I.., , " 
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es Imposed by lords upon their inferior ten- N U I SA N!CE. Anything that unlawfully work- ' 
ants. Paroch. Antiq. 495. eth hurt, inconvenience, or damage. 3 Bl. 

Nuda pactio . obliga�ionem non  parit. A na�ed 
agreement [i. e., without consideration] d<>es 
not beget an obligation. Dig. 2, 14, 7, 4 ;  
Broom, Max. 746. 

N U DA PAT I ENT IA. Lat. Mere sufferance. 

NU DA POSSESSI O. Lat. Bare or mere pos
session. 

N,uda ratio et nuda pactio non  l igant al iq'Uem 
diebitore m .  Naked reason and naked promise 
do not bind any debtor. Fleta, 1. 2,' c. 60, 
§ 25. 

N U D E. Naked. This word is applied meta
phorically to a variety of subjects to indi
cate that they are lacking in some essential 
legal requisite. 

N U D E  C O N T RACT. One made without any 
consideration ; upon which no action will lie, 
in conformity with the maxim "em nudo pacto 
non, oritur actio." 2 Bl. Comm. 445. 

N U D E  MATTE R. A bare allegation of a thing 
done, unsupported by evidence. 

N U D U M  PACT U M. 

I n  Roman Law 

Informal agreements 'not coming within 
any of the privileged classes. They could 
not be sued on. The term was sometimes used 
with a special and rather different meaning 
to express the rule that a contract without 
delivery will not pass property. Pollock, 
Contracts 743. Salmond, Jurisprudence 640. 

A naked pact ; a bare agreement ; a promise 
or undertaking made without any c<>nsidera
tion for it. Justice v. Lang, 42 N. Y. 493, 1 
Am. Rep. 576 ; Wardell v. 'Villiams, 62 Mich. 
50, 28 N. W. 800, 4 Am. St. Rep. 814. 

N u d u m  pactu m est ubi  n u lla subest causa p rre
ter conventionem ; sed u bi subest causa, fit ob
l igatio, et parit actionem.  A nalied contract is 
wJlere there is no consideration except the 
agreement ; but, where there is a considera
tion, it becomes an obligation and gives a right 
of action. Plowd. 309 ; Broom, Max. 745, 750. 

N u d u m  pactu m ex q u o  non orit u r  actio. Nu-
4um pact'wn is that upon which no action 
arises. Cod. 2, 3, 10 ; ld. 5, 14, 1 ;  Broom, 
Max. 676. 

NUEVA R ECO P I LACI ON.  (New Compila-. 
tion.) The title of a code of Spanish law, 
promulgated in the year 1567. Schm. Civil 
Law, Intl'od. 79-81. 

N U GATO RY. Futile : ineffectual ; invalid ; 
destitute of constraining force or 'vitality. A 
legislative act may be "nugatory" because 
unconstitutional. Avery & Co. v. Sorrell, 157 
Ga. 476, 121 S. E. 828, 829. 

Comm. 216. 
That class- of wrongs that arise from the 

unreasonable, unwarrantable, or unlawfUl use 
by a person of his own property, either real 
or personal, or from his <>wn improper, in
decent, or unlawful personal conduct, work
ing an obstruction of or injury to the right 
of another or of the public, and producing 
material annoyance, inconvenience, discom
fort, or hurt. 'Vood, Nuis. § 1 ;  District of 
Columbia v. Totten, 55 App. D. C. 312, 5 F. 
(2d) 374, 380, 40 A. L. R. 1461 ; Petroleum Re- ; 
fining Co. v. Commonwealth, 19'2 Ky. 272, 232 ' 
S. W. 421, 423. 

Anything which is injurious to health, or is 
indecent or offensive to the senses, or an 
obstruction to the free use of property, so as 
to interfere with the comfortable enjoyment of 
life or property, or which unlawfully obstructs 
the free passage or use, in the customary man
ner, of any navigable lake or river, bay, 
stream, canal, or basin, or any public park, 
square, street, or highway, is a nuisance. Civ. 
C<>de Cal. § 3479. And see Veazie v. Dwinel, 
QO Me. 479 ; People v. Metropolitan Tel. Co., 
11 A.bb. N. C. (N. Y.) 304 ; Bohan v. Port Jervis 
G aslight Co., 122 N. Y. 18, 25 N. E. 246, 9 
L. R A. 711 ; Baltimore & P. R. Co. v. Fifth 
Baptist Church, 137 U. S. 568, 11 S. Ct. 185, 
34 L. Ed. 784 ; Id., 108 U. S. 317, 2 S. Ct. 719, 
27 L. Ed. 739 ; Cardington v. Frederick, 46 
Ohio St. 442, 21 N. E. 766 ; Gifford v. Hulett, 
62 Vt. 342, 19 A. 230 ; Ex parte Foote, 70 
Ark. 12, 65 S. W. 706, 91 Am. St. Rep. 63 ; 
Carthage v. Munsell, 203 Ill. 474, 67 N. E. 
831 ; Northern Pac. R. Co. v. Whalen, 14.9 
U. S. 157, 13 S. Ct. 822, 37 L. Ed. 686 ; Phinizy 
v. City Council of Augusta, 47 Ga. 266 ; Allen 
v. Union Oll Co., 59 S. O. 571, 38 S. E. 274 ; 
Trueheart v. Parker (Tex. Civ. App.) 257 S;  
W. 640 ; Kroecker v. Camden Coke Co., 82 
N. J. Eq. 373, 88 A. 955, 957. 

In determining what constitutes a "nui
sance," the question is whether the nuisance 
will or does produce such a condition of things 
as in the judgment of reasonable men is na
turally productive of actual physical discom
fort to persons of ordinary sensibility and 
ordinary tastes and habits. Meeks v. 'Yood, 
66 Ind. App. 59'4, 118 N. E. 591, [,92. 

C I;:,ssifioation 

Nuisances are commonly classed as public 
and private, and mimed: A public nuisance 
is one which affects an indefinite number of 
persons, or all the residents of a particular 
locality, or all people coming within the ex
tent of its range or operation, althopgh the 
extent of the annoyance or damage inflict
ed up:m individuals may be unequal. See 
Burnham v. Hotchkiss, 14 Conn. 317 ; Ches
brough v. Com'rs, 37 Ohio St. 508 ; Lansing v. 
Smith, 4 Wend. (N. Y.) 30, 21 Am. Dec. 89 ; 
Nolan v. New Britain, 69 Conn. 668, 38 A. 
703 ; Kelley v. New York, 6 Misc. 516, 27 N. 
Y. S. 164 ; Kissel v. Lewis, 156 Ind. 233, 59 
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N. E. 478 ; Burlington v. Stockwell, 5 Kan. 
App. 569, 47 P. 988 ; Jones v. Chanute, 63 Kan. 
243, 65 P. 243 ; Civ. Code Cal. § 3480 ; Lade
man v. Lamb Const. Co. (Mo. App.) 297 S. W. 
184, 186 ; Calkins v. Ponca Cit�, 89 Old. 100, 
214 P. 188, 192. A private nuisance was orig
inally defined as anything done to the hurt 
or annoyance of the lands, tenements, or 
hereditaments of another. 3 Bl. Comm. 216. 
See, also, Whittemore v. Baxter Laundry Co. , 
181 Mich. 564, 148 N. W. 437, 52 L. R. A. (N. 
S.) 930, Ann. Cas. 1916C, 818 ; State v. Ring
old, 102 Or. 401, 202 P. 734, 735. As distin
guished from public nuisance, it includes any 
wrongful act which destroys or deteriorates 
the property of an individual or of a few per
sons or interferes with their lawful use or en
joyment thereof, or any act which unlawfully 
hinders them in the enjoyment of a common 
or public right and causes them a special in
jury different from that sustained by the gen
eral public. Therefore, although the ground 
of distinction between public and private 
nuisances is still the injury to the community 
at large or, on the other hand, to a single in
dividual, it is evident that the same thing or 
act may constitute a public nuisance and at 
the same time a private nuisance. See Heeg 
v. Licht, 80 N. Y. 582, 36 Am. Rep. 654 ; Balt
zeger v. Carolina Midland R. Co., 54 S. C. 
242, 32 S. E. 358, 71 Am. St. Rep. 789 ; Kava
nagh v. Barber, 131 N. Y. 211, 30 N. E. 235, 
15 L. R. A. 689 ; Haggart v. Stehlin, 137 Ind. 
43, 35 N. E. 997, 22 L. R. A. 577 ; Dorman v. 
Ames, 12 Minn. 461 (Gil. 347) ; Ackerman v. 
True, 175 N. Y. 353, 67 N. E. 629 ; Kissel v. 
Lewis, 156 Ind. 233, 59 N. E. 478 ; Willcox 
v. Hines, 100 Tenn. 538, 46 S. W. 297, 41 L. R. 
A. 278, 66 Am. St. Rep. 770 ; Harris v. Poul
ton, 99 W. Va. 20, 127 S. E. 647, 650, 651, 40 
A. L. R. 334 ; Oity of Ft. Smith v. Western 
Hide & Fur Co., 153 Ark. 99, 239 S. W. 724, 
725. A mimed nuisance is of the kind last 
described ; that is, it is one which is both 
public and private in its effects,-public be
cause it injures many persons or all the com
munity, and private in that it also produces 
special injuries to private rights. Kelley v. 
New York, 6 Misc. 516, 27 N. Y. S. 164. 

Other Co m pound and Descri ptive T'e'rms 

-Abatem ent of a n uisance. The removal, 
prostration, or destruction of . that which 
causes a nuisance, whether by breaking or 
pulling it down, or otherwise removing, dis
integrating, or effacing it. Ruff v. Phillips, 
50 Ga. 130. 

The remedy which the law allows a party 
injured by a nuisance of destroying or re
moving it 'by his own act, so as he commits 
no riot in doing it, nor occasions (in the case 
of a private nuisance) any damage beyond 
what the removal of the inconvenience nec
�ss:arily requires. 3 Bl. Comm. 5, 168 ; 3 
Steph. Comm. 361 ; 2 Salk. 458. 

":'Actionable nuisance,. See Actionable. 
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-Assize of n uisance. In old practice, this was 
a judicial writ directed to the sheriff of the 
county in which a nuisance existed, in which 
it was stated that the party injured com
plained of some particular fact done ad no
cumentum liberi tenementi sui, (to the nui
sance of his freehold,) and commanding the 
sheriff to summon an assize (that is, a j ury) to 
view the premises, and have them at the next 
commission of assizes, that justice might be 
done, etc. 3 Bl. Comm. 221. 

-Com mon n uisance. One which affects the 
public in general, and not merely some par
ticular person ; a public nuisance. 1 Hawk. 
P. C. 197 ; State v. Rodgers, 91 N. J. Law, 212, 
102 A. 433, 434. 

-Conti nu ing  n uisance. An uninterrupted or 
periodically recurring nuisance ; not neces
sarily a constant or unceasing injury, but a 
nuisance which occurs so often and is so 
necessarily an incident of the use of property 
complained of that it can fairly be said to 
be continuous. Farley v. Gaslight Co., 105 
Ga. 323, 31 S. E. 193 ; Kafka v. Bozio, 191 Cal. 
746, 218 P. 753, 755, 29 A. L. R. 833. 

-N uisance per se. One which constitutes a 
nuisance at all times alld under all circum
stances, irrespective of locality or surround
ings, as, things prejudicial to public morals 
or dangerous to life or injurious to public 
rights ; distinguished from things declared to 
be nuisances by statute, and also from things 
which constitute nuisances only when con
sidered with reference to their particular lo
cation or other individual circumstances. 
Hundley v. Harrison, 123 Ala. 292, 26 So. 294 ; 
Whitmore v. Paper Co., 91 Me. 297, 39 A. 
1032, 40 L. R. A. 377, 64 Am. St. Rep. 229 ; 
Windfall Mfg. Co. v. Patterson, 148 Ind. 
414, 47 N. E. 2, 37 L. R. A. 381, 62 Am. St. Rep. 
532 ; Hardin v. Olympic Portland Cement Co., 
89 Wash. 320, 154 P. 450, 451 ; Simpson v. Du 
Pont Powder Co., 143 Ga. 465, 85 S. E. 344, 
345, L. R. A. 1915E, 430 ; Patterson v. Roxana 
Petroleum Co. of OkJ.ahoma, 109 Okl. 89, 234 
P. 713, 716. 

-Permanent n u isance. A nuisance of such a 
character that its continuance is necessarily 
an injury which will continue without change. 
�orfolk & W. Ry. Co. v. Allen, 118 Va. 428, 87 
S. E. 558, 560. One that cannot !be readily 
abated at small expense. Cumberland Torpedo 
Co. v. Gaines, 201 Ky. 88, 255 S. W. 1046, 1048. 

N U L. No ; none. A law French negative par
ticle commencing many phrases. 

N U L  AGA.RD. No award. The name of a 
plea in an action on an arbitration bond, by 
which the defendant traverses the making of 
any legal a ward. 

Nul charter, nul vente, ne nul done vault pe'r
pet ualment, 51 Ie donor n'es t selse al tem ps de 
oontraots de deux d:ro its, sc. del droit de posses
s ion �t d·el droi� de propertie. Co. Litt. 266. 
No grant, no sale, no gift, is valid forever, un-
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less the donor, at the time of the contract, 
is seised of two rights, namely, the right of 
possession, and the right of property. 

N U L  D I SS E I S I N.  In pleading. No disseisin. 
A plea ,of the general issue in a real ac
tion, by which the defendant denies that there 
was any disseisin. 

N u l  ne doit s'enrich i r  aux depens des autres. 
No one ought to enrich ,himself at the ex
pense of others. 

N u l  p,rendm ad1vantag1e de son tort demesne. 
No one shall take advantage of his own 
wrong. 2 Inst. 713 ; Broom, Max. 290. 

N u l  sans diamage avera e rror ou aUaint. Jenk. 
Cent. 323. No one shall have error or attaint 
unless he has sustained damage. 

N U L  T I EL CO RPO R AT I ON.  No such corpo
ration [exists]. The form of a plea denying ' 
the existence of an alleged corporation. Ri
alto 00. v. Miner, 183 Mo. App. 119, 166 S.  
W. 629, 632. 

N U L  T I E L  R ECO RD. No such record. A 

lroLLITY 

to prison ; because those powers belong only 
to courts of record. 

Nul la e m p,tio sine pre'tio esse potest. There 
can be no sale without a price. Brown v. Bel
lows, 4 Pick. (Mass.) 189. 

N uJla im possibi l ia aut i nhonesta sunt prresumen
da;  vera autem et  hone1sta et  possibilia. No 
things that are impossible or dishonorable are 
to be presumed ; but things that are true and 
honorable and possible. Co. Litt. 78b. 

N u l la p actione effici potest ut dolus p rrestetur. 
By no agreement can it be effected that a 
fraud shall be practiced. Fraud will not be 
upheld, though it may seem to be authorized 
by express agreement. 5 Maule & S. 466 ; 
Broom, Max. 696. 

N ulla vinus, nu l la scientia, locu m suum et dig
n itatem conservare potest s ine modestia. Co. 
Litt. 394. Without modesty, no virtue, no 
knowledge, can preserve its place and dignity. 

N,ul le regie sans faute. There is no rule with
out a fault. 

Nul le  terre sans seigneur. No land without a plea denying the existence 'Of any such record 
lord. A maxim of feudal law. Guyot, Inst. as that alleged by the plaintiff. It is the gen- Feod. c. 28. eral plea in an action of debt on a j udgment. 

Hoffheimer v. Stiefel, 17 Misc. 236, 39 N. Y. 
S. 714 ; Watters v. Freeman Bros., 16 Ga. 
App. 595, 85 S. E. 931. 

N U L  TO RT. In pleading. A plea of the 
general issue to til real action, by which the 
defendant denies that he committed any 
wrong. 

N U L  WA.STE. No waste. The name of a 
plea in an action of waste, denying the com
mitting of waste, and forming the genera:l is
sue. 

N U LL. Naught ; of no validity or effect. 
Usually coupled with the word "void ;" as 
"null and void." Forrester v. Boston, etc., 
Min. Co., 29 Mont. 397, 74 P. 1088 ; Hume v. 
Eagon, 73 Mo. App. 276. The words "null and 
void," when used in a contract or statute are 
often construed as meaning "voidable." 
Marshall v. Porter, 73 W. Va. 258, 80 S. E. 
350, 351 ; Jones v. Williams, 94 Vt. 175, 109 
A. 803, 807 ; Jones v. Hert, 192 Ala. 111, 68 So. 
259, 260. 

. 

N U LLA B O N A. Lat. No goods. The name 
9f the return made by the sheriff to a writ of 
execution, when he has not found any goods 
of the defendant within his jurisdiction on 
which he could levy. Woodward v. Harbin, 
1 Ala. 108 ; Reed v. Lowe, 163 Mo. 519, 63 
S. W. 687, 85 Am. St. Rep. 578 ; Langford v. 
Few, 146 Mo. 142, 47 S. W. 927, 69 Am. St. 
Rep. 606. 

N ulla curia qure relcord u m  non habet potest i m 
pone,re finem n e q u e  al iquem mandare carceri ; 
qu ia ista spectant tant u m modo ad curiats de re
cordo. 8 Coke, 60. No court which has not a 
record can impose a fine or commit any person 
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N u J li enim res sua servit j u re, servitutis. No 
one can have a servitude over his own prop-
erty. Dig. 8, 2, 26 ; 2 Bouv. Inst. no. 1600 ; 
Grant v. Chase, 17 Mass. 443, 9 Am. Dec. 161. 

N U LL I TY. Nothing ; no proceeding ; an act 
or proceeding in a cause which the ' opposite 
party may treat as though it had not taken 
place, or which has absolutely no legal force 
or effect. Salter v. Hilgen, 40 Wis. 363 ; 
Jenne�s v. Lapeer County Circuit Judge, 42 
Mich. 469, 4 N. W. 220 ; Johnson v. Hines, 
61 Md. 122. 

Absol ute Niu l l ity 

IIi. Spanish Law, nullity is either absolute 
or relative. The former is that which arises 
from the law, whether civil or criminal, the 
principal motive for which is the public in
terest, while the latter is that which affects 
one certain individual. Sunol v. Hepburn, 1 
Cal. 281. No such distinction, however, is 
recognized in American law, and the term 
"absolute nullity" is used more for emphasis 
than as indicating a degree of invalidity. As 
to the ratification or subsequent validation of 
"absolute nullities," see Means v. Robinson, 
7 Tex. 502, 516. 

N u llity of Marr'iag,e 

The entire invalidity of a supposed, pre
tended, or attempted marriage, by reason of 
relationship or incapacity of the parties or 
other diriment impediments. An action - seek
ing a decree declaring such an assumed mar
riage to. be null and vo.id is called a suit of 
"nullity of marriage." It differs from an ac
tion for divorce, because the latter supposes 
the existence of a valid and la wfnl marriage. 
See 2 Bish. Mar. & Div. §§ 289-294. 



NULLIUS Fn.roS 

N U LLI US F I L I US. Lat. The son of no-
hody ; a bastard. A hastard is eonstdereil 
nnlli'lM-I filius as fUT as rega rds his right to 
inherit. Rut the rule of nullius filius does 
not apply iIi other respects, and has been 
ehanged by statute in most states so as to 
make him the child of his mother, in respect 
of inheritance. 

N ul lius ho m i n is auc,to'ritas apud nos valere de
bet, ut meliora non seque,rem u r  si  q uis attu lerit. 
'l'he authority of no man ought to prevail with 
us, so far as to prevent our following better 
[op�nions] if any one should present them. 
Co. Litt. 383b. 
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N u r/ u m  tem p us occurrlt rei p u b Jicre. No time 
runs [time does not run) against the common
wealth or state. Levasser v. Washtmrn, 11 
Grat. (Va.) 572. 

N ullus alius quam rex possit ep iscopo demandare 
inqu isitionem faciendam. Co. Litt. 134. No 
other than the king can command the bishop 
to make an inquisition. 

N u l lus co m m od u m  capere potest de inju ria s u a  
pro<pria. No one can obtain an advantage by 
his own wrong. Co. l�itt. 148 ; Broom, 1\1 ax. 
279. 

N u l/us debet agere d e  dolo, ub i  alia actio subest. 
N U L LI US I N  BO N I S. Lat. Among the prop- 'Where another form of action is given, no one 
erty of no person. ought to sue in the action de dolo. 7 Coke, 92. 

N U LL I US J U R I S. Lat. In old English law. N u l l us d icitu r  accessorius  post felon iam, sed 
Of no legal force. Fleta, lib. 2, c. 60, § 24. i I Ie q u i  novit principalem fe1loniam fecisse-, et 
N U LLUM A R B I T R I U M .  L. Lat. No award. il i u m  receptavit et co mfortavit. 3 Inst. 
The name of a plea in an action on an al'bi- 138. No one is called an "accessary" after 
tration bond, for not fulfilling the award, by the fact but he who knew the principal to 
which the defendant traverses the all ega- have committed a felony, and received and 
tion that there was an award made. comforted him. 

N ul lu m cri m e:n majus est inobedientia. No 
crime is greater than disobedience. Jenk. 
Cent. v. 77, case 48. Applied to the refusal ,of 
an officer to return a writ. 

N u n u m  exem plu m est idem om nibus .  No ex
ample is the same for all purposes. Co. Litt. 
212a. No one precedent is adapted to all 
cases. A maxim in conveyancing. 

Nul lus  dicitur felo pri nci palis n isi- actor, aut q u i  
r>rresens est, abettans a u t  auxil ians a d  fe:oniam 
faciendam. No one is called a "principal 
felon" except the party actually committing 
the felony, or the party present aiding and 
abetting in its commission. 

N uUus idoneus testis in re sua intel l igitur. No 
person is understood to be a competent wit-

N U LL U M  FECE R U NT A R B I T R I UM.  L. ness in his own cause. Dig. 22, 5, 10. 

Nul lus  j us al ien u m  forisfacere potest. No man 
can forfeit another's right. Fleta, lib. 1, c. 
28, § 11. 

Lat. In pleading. The name of a plea to an 
action of debt upon an obligation for the 
performance of an award, by which the de
fendant denies that he suhmitted to arbitra
tion, etc. Bac. Abr. "A.rbitr." etc., G. 

N lli l us recedat e curia cancellaria sine rem e
N ul l 13 m  in iquum est p rresu mend u m  in jure. 7 dio. No person should depart from the court 
Coke, 71. No iniquity is to be presumed in of chancery without a remedy. 4 Hen. VIT. 
law. 4 ;  Branch, Prine. 

Nul l llm matrimon ium,  ibi  n u lla  dos. No mnr-
riage, no dower. 'Va it v. Wait, 4 Barb. (N. · N ul l us s im ile est idem , nisi q uatuor pedibus 
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cu rrit. No like is exactly identical unless it 

. v ,  ' . runs on all fours. 
N ul l u m  simile e3t id3m nisi quatuor pedibus cur-
rit. Co. Litt. 3. No like is identical, unless N u llus videtur dolo facere qu i  suo jure utitur. 

it run on all fours. No one is considered to act with guile who 

N u ll u m  s imi le  q uatour p ed ibus currit. No 
simile runs upon four feet, (or all fours, as it 
is otherwise expressed.) No simile hold3 in 
everything. Co. Litt. 3a,.  Ex parte Foster, 2 
Story, 143, Fed. Cas. No. 49HO. 

N U LLUM TEM PUS ACT. In English law. 
A name given to the statute 3 Gpo. III. c. 16, 
because that act, in contravention of the 
maxim "Null'ltm tempu8 occurrit reui," (no 
lapse of time bars the king,) limited the 
crown's right to sue, etc., to the period of 
sixty years. 

' 

N ullum tem p us aut locus occurrit regi. No 
time or place affects the king. 2 Inst. 273 ; 
J enk.. Cent. 83 ; Broom, Max. 65. 

uses his own right. Dig. 50, 17, 55 ; Broom, 
Max. 130. 

. 

N U M E RATA PECU N I A. Lat. In the civil 
law. Money told or counted ; monny paid by 
tale. lnst. 3� 24, 2 ;  Bract. fo1. 35. 

N UM MATA. The price of anything in mon
ey, as denariata is the price of a thing by 
computation of pence, and librata of pounds. 
N U M M ATA T E R R )E .  An acre of land. Spel
man. 

N U N. A woman who lives in a convent un� . 
der vows of poverty, chastity, and obedience . .  
Scott Co. v . .  Roman Catholic Archbishop for 
Diocese. of Oregon, A. Christie; 83: Or. 97, 163 ' 
P. 88, 91. 
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N U N C  PRO T U NC.  IJat. Now for then. Is never aggravated by a subsequent act or 
A phrase applied to acts allowed to be done ,:-matter. Dig. 50, 17, 139, 1 ;  Bac. Max. p. 38, 
after the time when they ' should be done, ; reg. 8 ; Broom, �fax. 42. 
with a retroactive effect, i. e., with the same 
effect . as if regularly done. Perldns v. Hay
ward, 132 Ind. 95, 31 N: E. 670 ; Secou v. 
TJeroux, 1 N. M. 388 ; Rinehart v. Rinehart, 
91 N. J. Eq. 354, 110 A. 29 ; Ex parte Schantz, 

N u n quam decu rritur ad e'Xiraordi nariu m sed 
u bi d eficit ord:inari u m .  We are never to re
sort to what i"l extraordinary, but [un till 
what is ordinary fails. 4 Inst. 84. 

26 N. D. 380, 144 N. W. 445, 447. 
A nunc pro tunc entry is an entry made N u nquam fictio sine lege. There is no fiction 

now, of something which was actually previ- without law. 

N U N QUAM I N D E B I TATUS. Lat.. · Never 
indebted. The name of a plea in a.n aCtion 
of indebitatuv assumpsit, by which the de
fendant alleges that he is not indebted to the 
plaintiff. 

ously done, to have effect as of the former 
date. Its office is not to supply omitted ac
tion by the court, but to supply an omission 
in the record of action really had where entry 
thereof was omitted through inadvertence or 
mistake. Perkins v. Perkins, 225 :Mass� 392, 
114 N. E. 713 ; People v. Rosenwald, 266 Ill. 
548, 107 N. E. 854, 856, Ann. Cas. 1915D, 688 ; N u n quam n lmls  d:icitur q u od n u nq u am satis 

Grizzard v. Fite, 137 Tenn. 103, 191 S. W. 969, elicitur. What is never . sufficiently said is 

!:}71, L. R. A. 1917D, 652 ; Freeman v. Hulbert, never said too much. Co. Litt. 375. 

230 Mich. 455, 203 N. W. 158, 160. 
N u nq\lam prrescribitur in falso. There is 

N U NC I AT I O. Lat. In the civil law. A never a prescription in case of falsehood or 
solemn declaration, usually in prohibition of forgery. A maxim in Scotch law.- Bell. 
a thing ; a protest. 

N U N C I O .  The permanent official representa
tive of the pope at a foreign court or seat of 
government. 'Vebster. They are called 
"ordinary" or "extraordinary," according as 
they are sent for general purposes or on a 
special mission. 

N U N C I US. In international law. A mes-
senger ; a minister ; , the pope's  legate, com-
monly called a "nuncio." 

. 

N U N C U PARE. Lat. In the civil law. To 

N u nquam res h u manre p·rospere succedu n t  u bi 
negl iguntur divinre. Co. Litt. 15. Human 
things never prosper where divine- things are 
neglected. 

N U NT I US. In old English practice. A mes
senger. One who was sent to make an ex
cuse for a party summoned, or one who ex
plained as for a friend the reason' of a party's 
absence. Bract. fol. 345. An officer of a 
court ; a summoner, app�ritor, . or beadle. 
Cowell. 

name ; to pronounce orally or in words with- NU P E R  O B I I T. Lat. In practice. The 
name of a writ (now abolished) which, in the 
E�nglish law, lay for a sister coheiress dis
possessed by her coparcen�r '  of ' lands ana 
tenements whereof their father, brother, or 
any common ancestor died seised of an es
tate in fee-simple. Fitzh. Nat. Brev-. 197. 

out writing. 

N U N C U PATE. 
solemnly. 

To declare publicly ana 

N U N C U PAT I VE W I LL. An oral will de
clared or dictated by the testator in his last 
sickness before a sufficient number of wit
nesses, and afterwards reduced to writing. 
Ex parte Thompson, 4 Bradf. Sur. (N. Y.) 154 ; 
Sykes v. Sykes, 2 Stew. (Ala.) 3'67, 20 Am. 

N U PT l fE  SEC U N DfE. Lat. .a second mar
riage. In the canon law, thi's term included . 

. any marriage subsequent :to the first: 

Dec. 40 ; Tally v. Butterworth, 10 Yerg. N U PT I AL. Pertaining to �arriage ; �onsti
(Tenn.) 502 ;  Ellington v. Dillard, 42 Ga. 379 ; tuting marriage ; used or done in marriage. 
Succession of Morales, 16 La. Ann. 268 ; 
Starks v. Lincoln, 316 Mo. 483, 291 S. W. 132, N u ptias n o n  concu bitus se'd consensus facit. 
134. Co. I;itt. 33. Not cohabitation but :eonsent 

A will made by the verbal declaration of makes the marriage. 
the testator, and usually dependent merely 
on oral testimony for proof. Cent. Dict. 

N U N D I NfE. Lat. In the civil and old Eng
lish law. A fair. In nundinis et rneraatis, in 
fairs and markets. Bract. fo1. 56. 

N U RT U RE. The act of taking c.af� qf chi]
dren, bringing them up, 8,l1d e�ucating them. 
Regina v. Clarke, 7 IDL & Bh 193. 

N U RUS. Lat. In the . civil ; law. 
wife ; a daughter-in-law. CalviIl! 

A son's 

N U N D I NAT I O N. Traffic at fairs and mar- NYCT H E M E R O N .  The whOle : natural day, 
kets ; any buying a nd selling. or day and night, consisting of twenty-four 

N unquam cresci! ex postfacto prreteriti delicti 
hours. Enc. Lond. 

. 

restimatio. The character of a past offense NYM P H O MAN I A. See Insnnity. 



o. o. 1268 
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O. C. An abbreviation, in the civil law, for 
"ope consilio," (q. v.) In American law, these 
lettel's are used as an abbreviation for "Or
phans' Court." 

O. 1<. A conventional symbol, of obscure 
origin, much used in commercial practice and 
occasionally in indorsements on legal docu
ments, signifying "correct," "approved," "ac
cepted," "satisfactory," or "assented to." 
See Getchell & Martin Lumber Co. v. Peter
son, 124 Iowa, 599, 100 N. W .550; Morgan
ton Mfg. Co. v. Ohio River, etc., Ry. Co., 121 
N. C.514, 28 S. E. 474, 61 Am. St. Rep. 679; 
Citizens' Bank. v. Farwell, 56 Fed. 570, 6 C. 
C. A. 24; Ind'ianapoUs, D. & 'V. R. Co. v. 
Sands, 133 Ind. 433, 32 N. E. 722; Penn To
bacco Co. v. Leman, 109 Ga. 428, 34 S. E. 
679; International Filter Co. v. Conroe Gin, 
Ice & I ... ight Co. (Tex. Civ. App.) 269 S: W. 
210, 214; Howell v. Elk Hill Butter Co. (D. 
C.) 294 F.539, 541; Popper v. Spelz, 1'84 Ill. 
App. 35; Rosser v. Cole ('l'ex. Civ. App.) 226 
S. \V.510, 511; State v. Massachusetts Bond
ing & Ins. Co., 91 Kan. 74, 136 P. 905, 907. 

O. N. B. An abbreviation for "Old Natura 
Brevium." See Natura Brevium. 

O. N I. It was the course of the English ex
chequer, as soon as the sheriff entered into 
and made up his account for issues, amercia
ments, etc., to mark upon each head "0. Ni .. " 
which denoted oneratur, nisi habeat suffi
cientem exonera,tionem, and presently he be
came the king's debtor, and a debet was set 
upon his 'head; whereupon the parties para
vaile became debtors to the sheriff, and were 
discharged against the king, etc. 4 Inst. 116; 
Wharton. 

. 

O. S. An abbreviation for "Old Style," or 
"O]d Series." 

OATH.  An external pledge or asseveration, 
made in verification of statements made or to 
be made, coupled with an appeal to a sacred 
or venerated object, in evidence of the seri
ous and reverent state of mind of the party, 
or with an invocation to a supreme being to 
witness the words of the party· and to visit 
him with punishment if they be false. See
O'Reilly v. People, 86 N. Y. 154, 40 Am. Rep. 
525; Atwood v. Welton, 7 Conn. 70; Clinton 
v. State, 33 Ohio St. 32; Brock v. Milligan, 
10 Ohio, 123 ; Blocker v. Burness, 2 Ala. 354; 

Goolsby v. State, 17 Ala. App. 545, 86 So. 137, 
138; In re B.reidt, 84 N. J. Eq. 222, 94 A. 214, 
216. 

In its broadest sense, the term is use'd to 
include all forms of attestation by which a 
party signifies that he is bound in conscience 
to perform the act faithfully and truly. In 
a more restricted sense, it excludes all those 
forms of attestation or promise which are 
not accompanied by an imprecation. 

The term has been variously defined: as, "a 
solemn invocation of the vengeance of the Deity 

upon the witness if he do not declare the whole 
truth, so far as he knows it;" 1 Stark. Ev. 22; or, 
"a religious asseveration by which a person re
nounces the mercy and imprecates the vengeance of 
Heaven if he do not speak the truth; " 1 Leach 
430; or, as "a religious act by which the party 

invokes God not only to witness the truth and sin
cerity of his promise, but also to avenge his im
posture or violated faith, or, in other words, to 
punish his perjury if he shall be guilty of it;" 10 
ToulIier, n. 343; Puffendorff, b. 4, c. 2, § 4. The es
sential idea of an oath would seem to be, however, 
that of a recognition of God's authority by the 
party taking i\, and an undertaking to accomplish 
the transaction to which it refers as required by his 
laws. 

See Kissing the Book. 

Assertory Oath 

One relating to a past or present fact or 
state of .facts, as distinguished from a "prom
issory" oath which relates to future conduct; 
particularly, any Q'ath required by law other 
than in judicial proceedings and upon induc
tion to office, such, for example, as an oath 
to be made at the custom-house relative to 
goods imported. 

Corporal Oath 

See Corpora1. 

Decisive o r  Deoisory Oath 

In the civil law. Where one of the par
ties to a suit, not being able to prove his 
charge, offered to refc� the decision. of the 
cause to the oath of his adversary, which the 
adversary was bound to accept, or tender the 
same proposal back again, otherwise the 
whole was taken as confessed by him. Cod. 
4,1,12. 

Extrajudicial Oath 

One not taken in any judicial proceeding, 
or without any authority or requirement of 
law, though taken formally before a proper 
person. State v. Scatena, 84 Minn. 281, 87 

N. W.764. 
J ud'icial Oath 

One taken in some judicial proceeding or 
in relation to some matter connected with 
judicial proceedings. One taken before�an 
officer in open court, as distinguished from 
a "non-judicial" oath, which is taken ltefore 
an officer ex parte or nut of·· court. State v. 

A solemn appeal to the Supreme Being in 
attestation of: the trutlb of some statement, 
and. an outward pledge that one's testimony 
is given under an immediate sense of re
sponsibility to Gcd. State v. Jones, 28 Idaho, 
428, 154 P. 378, 381 ; Tyler, Oaths 15. 'Dreifus, 38 La. Ann. 877. 
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Oa;th against Brl,bery 
One which could have been administered to 

a voter at an election for members of parlia
ment. Abolished in 1854. Wharton.· 

Oath Ex Officio 

The oath by which a clergyman C'harged 
with a criminal offense was formerly allowed 
to swear himself to be innocent ; also the 
oath by which the compurgators swore that 
they believed in his innocence. 3 Bl. Comm. 
101, 447 ; Mozley & Whitley. 

Oath in Litem 

In the civil law. An O'ath permitted to be 
taken by the plaintiff, for the purpose of prov
ing the value of vhe subject-matter in con
troversy, when there was, no other evidence 
on that point, or when the defendant fraudu
lently suppressed evidence which might have 
been available. See Greenl. Ev. § 348; 1 Eq. 
Cas. Abr. 229, ; Herman v. Drinkwater, 1 
Greenl. (Me'.) 27 ; Sneider v. GeiSS, 1 Yeates 
(Pa.) 34. 

Oath o,f Allegiance 

An oath by which a person promises and 
binds hhnself to bear true allegiance to a 
particular sovereign or government, e. f}., the 
United States; administered geneTally to 
high public officers and to soldiers and sailors, 
also to aliens applying for naturalization, 
and, occasionally, to citizens gen�rany as a 
prerequisite to their suing in the courts or 
prosecuting claims before government bu
reaus. See Rev. St. U. S. §§ 1756" 2165, 5018, 

and Hectic'll 3478 (31 USCA § 204). 

Oath of Calumny 

In the civil law. An oath which a plaintiff 
was obliged to take that he was not prompt
ed by malice or trickery in comm·�neing his 
action, but that he had bona fide a good cause 
of action. Poth. Pando lib. 5, tt. 16, 17, S. 124. 

Oath-Rite 

The form used at the taking of an oath. 

Official Oath 

One taken by an o-fficer when he assumes 
charge of his office, whereby he declares that 
he will faithfully discharge vhe duties of the 
same, or whatever else may be -required by 
statute in the particular case. 

Poor De'btor's Oath 

See the title Poor. 

Promissory Oaths
' 

Oaths which bind the party to observe a 
certain course of conduct , or to fulfill certain 
duties, in the future, 0'1' to demean himself 
thereafter in a stated manner with reference 
to specified objects o'r obligations ; such, for 
example, as the oath taken by a high execu
tive officer, a legislator, a judge, a person 
seeking naturalization, an attorney at law. 

OB coN'T'INBN'l'IAM DELICTI 

Oase v. People, 6 Abb. N. C. (N. Y.) 151. A 
solemn appeal to God, or, in a wider sense, to 
some superior sanction or a sacred or revered 
person in witness of the, inviolahility of a 

promise or undertaking. People ex reI. Bry
ant v. Zimmerman, 241 N. Y. 405, 150 N. E. 
497, 499, 43 A. L. R. 909. 

Purgatory O ath 

An oath by which a person purf}es or clears 

himself from presumptions, chargeH, or SllS

picions standing against him, or from a con
tempt. 

Qualified Oath 

One the force of which as an affirmation or 
denial may be qualified or modified by the dr
cum stances under which it is ta lwn or which 

necessarily enter into it and constitute a part 
of it; especially thus used in Scotch law. 

Solemn O ath 

A corporal oath. Jackson v. State, 1 Ind. 
184. 

Sup'pletory Oath 

In the civil and ecclesiastical law. The tes
timony of a Single witness to a faet is called 
"half-p'roof," on which no sentence can be 
founded ; in order to supply the MJher half 
of proof, the party himself (plaintiff or de
fendant) is admitted to be examined in his 
own behalf, and the oath administered to him 
for that purpO'se is called the "suppletory 
oath," because it supplies the necessary quan
tum of proof on which to found the sentence. 
3 Bl. Comm. 370. This term, although with
out application in American law in its orig
inal sense, is sometimes used as a designation 
of a party's oath required to be taken in au
thentication or support of some piece of doc
umentary evidence which he offers, for ex

ample, his books of account. 

Volu nta.ry Oath 

Such as a person may take in extrajudicial 
matters, and not regularly in a court of jus
tice, or before an officer invested with au
thority to administer the same. Brown. 

O B. Lat. On account of ; for. Several 
Latin phrases and maxims, commencing with 
this word, are more commonly introduced 
by "in" (q. v.). 

OB CAUSAM A L I  QUAM A RE MAR I T I MA 
O RTAM. For some cause arising out of a 

maritime matter. 1 Pet. Adm. 92. Said to 
be Selden's translation of the French defini

tion of admiralty jurisdiction, "pOUI(" Ie fait 
de Za liter." Id. 

OB CONT I N ENT I A M  D ELICT I .  On account 
of contrguity to the offense, i� e., being con
taminated by conjunction with something 
illegal. For example, the cargo of a vessel, 
though not contraband or unlawful, may be 
condemned in admiralty, along with the ves
sel, when the vessel has been engaged in sO'me 
service which renders her liable to seizure 



OB CONTINGENTIAM 

and confiscation. The cargo is then said to 
be condemned ob ()ontinential'n delicti. be
cau�,e found in company with an unlnwful 
�erviee. See 1 Kent, Comm. 152. 

OB CONTINGENTIAM. OIl aceoullt of con
nection; by rea�()n of similarity. I n Scotch 
law, this phrase expresses a ground for the 
consolidation of actions. 

DB FAVOREM M ERCATORU M .  In favor of 
merchants. ]!'leta, lib. 2, c. 63, §' 12. 

Db infamiam non so let juxta legem te,rrre ali
quis per legem apparentem se purgare, n isi  
p ri us convictus fuerit vel confessus in curia. 
Glan. lib. 14, c. ii. On account of evil report, 
it is not usual, according to the law of the 
land, for any pt;rson to purge himself, unleSIS 
he have been previously convicted, or con
fessed in court. 

D B  T U RPEM CAUSAM. For an immoral 
consideration. Dig., 12, 5. 

O BIERATUS. Lat. In Roman law. A debt
or who was obliged to serve Ihis creditor till 
his debt was discharged. Adams, Rom. Ant. 
49. 

O B EDIEN CE. Compliance with a command, 
prohibition, 0'1' known law and rule of duty 
prescribed; the performance' of what is re
quired or enjoined by authority, or the ab
staining from what is prohibited, in compli
ance with the command or prohibition. Web
ster. 

O BEDIENTIA. An office, or the administra
tion of it; a kind of rent; submission;' obedi
ence.', 

Obedientia est legis esse.ntia. 11 Coke, 100. 
Obedience is the essence of the law. 

OBEDIENTIAL OBLIGATION. See Obliga
tion. 

O B E DIENTIARIUS; OB EDIENTIARY. A 
monastic {)fficer. Du Cange; see 1 ,Poll. & 
Maitl. 417. 

OBIT. A funeral solemnity, or office for the 
dead. Cowell. The anniversary of a person's 
death; tJhe anniversary office. Oro. Jac. 51. 

OBIT SIN E  PROLE. Lat. [He] died with
out issue. Yearb. M. 1 Edw. II. 1. 

OBITER. Lat. By the way; in passing ; in
cidentally; collaterally. 

OBITER DICTUM.  A remark made, or opin ... 
ion expr€ssed� by a judge, in his decision upon 

a cause, ,jby the way," that is, incidentally 
or collaterally, and not directly upon the ques
don before him, or upon a. 'point not neces
sarily involved iIi the determination of the 
cause, or introduced by ,way of illustraUon" 
or analogy or ,argument. "See Dictum. 
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OBJECT, 17. ' In legal proceedings, to object 
(e. g., tp the admission of evidence) is to in
terpose"','a declaratiQn to the effect that the 
particlilftr matter or thing under considera
tion is nc.tdone or admitted with the consent 

of the party objeeting, but is by him consid
ered improper or illegal, and referring the 
question of its propriety or legality to tlhe 

court. 

OBJ ECT, n. That which is percoived, known, 
thought· cf, or signified ;  that toward which 
a cognitive act is directed. Cent. Dict. '.rhe 
term includes whatever may be presented to 
the mind as well as to the senses; 'whatever, 
also, is acted upon or operated upon affirm
atively, or intentionally influenced by any
thing done, moved, or applied thereto ; Wells 
v. Shook , 8 Blatchf. 257, Fed. Cas. No. 17,406; 
it niay be used as having the serise o.f effect; 
Harland v. Territory, 3 Wash. T. 131, 13 P. 
453. 

The word "object" means the end aimed at, the 
thing sought to be accomplished, the aim or pur
pose, the thing sought to be attained. State v, 
Banks, 33 Idaho, 765, 198 P. 472, 474; Miller v. 
TUcker, 142 Miss. 146, 105 So. 774, 'l77. 

O BJECT O ,F AN ACT I ON. '.Dhe thing sought 
to be obtained by the actiQn; the remedy de
manded or the relief or recovery sought or 
prayed for; not the same' thing as the cause 
of action or the subject Qf the action. Scar
borough v; Smith, 18 K�n. 406; Lassiter v. 
Norfolk & C. R. 0'0'., 136 N. O. 89, 48 S. E. 
643. 

OBJECT OF A STATUTE. The '''object'' of a 
statute is the aim or purpose of the enactment, 
the end or design which it is meant to ac
complish, while the "subject" is the matter 
to ,:vhieh it relates and with which it deals. 
Meo.ical Examiners v. Fowler, 50 ,La. Ann. 
1358, 24 So. 809 ;  McNeely v. South Penn Oil 
Co., 52· "W. Va. 616, 44 S. E. 508, 62 L. R.· A. 
562; Day Land & Cattle Co. v. State, 68 Tex. 
542, 4 S. tV. 865 ; Commonwealth v. Chesa
peake & O. Ry. Co., 118 Va. 261, 87 S.'E. 622, 
625 ; Mytinger v. Waldrip (Tex. Civ. App.) 
290 S. W. 777, 779; Town of Ruston v. Dewey, 
142 La. 295, 76 So. 719. 

OBJECTION.  The act of a party who ob
jects to some matter or proceeding in the 
course of a. trial, (see Object, v.:) or an argu
ment or reason urged -by him in sripport of 
his contention that the matter or proceeding 
objected to is improper or illegal. 

By the term "objections" by 'the Governor 
to a statute, as used in a state constitution, 
is meant his disapproval. ' state v. Forsyth, 
21 Wyo. 359, 133 P. 521, 529� ; 
OBJECTS O F A POWER. ,Where prdperty is 
settled subject to a power given to' any per
son or persons to appoint the sa�e among a 
limited class, the memb�rs of, the .class are 
culled the "objects" of the powet;. ,',rhus, if a 
parent has a power to app'ojnt.'a(1.J�d -among. 
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his children, the children are called the "ob
jects" of the power. l\loz1ey & WhitlEW. 

, . •  I 
O BJ U RGATRIX. In old EnglIsh law .. I Scolds 
or unquiet women were referred to as objurga
trices and were. punished with the cucking
stool (q. v.). 

O B LATA. Gifts or offerings made to the king 
by any of his subjects ; old debts, brought, as 
it were, together from preceding years, and 
put on the present sheriff's charge. Wharton. 

O B LATA TERRIE. Half an acre, or, as some 
say, half a perch, of land. Spelman. 

OBLATE. See Oblatio 

O B LATE ROLLS. Chancery Rolls (1199-
1641), called also Fine Rolls, containing rec
ords of payments to the king by way of oblate 
or fine for the grant of privileges, or by way 
of amercement for breach of duty. 2 Holdsw. 
Hist. E. L. 141 . .  

O BLATI. I n  old European law. Voluntary 
slaves of churches or monasteries. 

O BLATI ACTIO. In the civil law. An ac
tion given to a party against another who had 
offered to him a stolen thing, which was found 
in his possession. Inst. 3, 1, 4. 

O B LATI O. Lat. In the civil law. A tender 
of money in payment of a debt made by debt
or to creditor. Whatever is offered to the 
church by the pious. Calvin. 

O B LATI ON.  Oblations, or obventions, are 
offerings or customary payments made, in 
England, to the minister of a church, includ
ing fees on marriages, burials, mortuaries, 
etc., (q. v.) and Easter offerings. 2 Steph. 
Comm. 740 ; Phillim. Ecc. Law, 15n6. They 
may be commuted by agreement. 

Oblationes dicuntur  qurecunque a piis flde!ibus
que Christianis offeru ntur Deo et ecclesire, siva 
res solidre sive mobiles. 2 Inst. 389. Those 
things are called "oblations" which are offer
ed to God and to the Church by pious a nd 
faithful Christians, whether they are mova
ble or immovable. 

OBLIGATIO 

of the other (the debtor) a certain perform,
ance which has a money value. In this sense 
obligatio Signifies not only the duty of the 
debtor, but also the right of the creditor. The 
fact establishing such claim and debt, as also 
the instrument evidencing it, is termed "obli
gation." Mackeld. Rom. Law, § 360. 

That legal relation·subsisting between two 
pers{)ns by which one is bound to the other 
for a certain performance. The passive rela
tion sustained by the debtor to the creditor 
is likewise called an "obligation." Some
times, also, the term "obligatio" is used for 
the causa obligationis, and the contract it
self is designated an "obligation." There are 
passages in which even the document which 
affords the· proof of a contract is called an 
"obligation." Such applications, however, 
are but a loose extension of the term, which, 
according to its true idea, is only properly 
employed when it is used to denote the debt 
relationship, in its totality, active and pass
ive, subsisting between the creditor and the 
debtor. Tomk. & J. Mod. Rom. Law, 301. 

Obligations, in the civil law, are of the sev
eral descriptions enumerated below : 

-Obligatio civi l is is an obligation enforceable 
by action, whether it derives its origin from 
the jus civile, as the obligation engendered 
by formal contracts or the obligation enforce
able by bilaterally penal suits, or from such 
portion of the jus gentium as had been com
pletely naturalized in the civil law and pro
tected by all its remedies, such as the obliga
tion engendered by formless contracts. 

-Obligatio prretorire. The Romans considered 
that obligations derived their validity solely 
from positive law. At first the only ones 
recognized were those established in special 
cases in accordance with the forms prescribed 
by the strict jus civile. In the course of time, 
however, the pr::etorian jurisdiction, in miti
gation of the primitive rigor of the law, in
troduced new modes of contracting obliga
tions and provided the means of enforcing 
them; hence the twofold division made by 
.Tustinian of obligationes cit-"lles and obliga
tiones prwtorire. Inst. 1. 3. 13. 

O BL I GATE. To bind or constrain ; to bind -Obligatio naturalts is an obligation not im
to the observance or performance of a duty ; mediately enforceable by action ; one deriving 
to place under nn obligation. To bind one's its validity from the law of nature, or one 
self by an obligation or promise' to assume imposed by that portion of the jus gentium 

a duty ; to execute a written pro�ise or cove- which is only imperfectly recognized by civil 
nant ; to mal,e a writing obligatory. 'Vachter· law. These had not the binding force of the 
v. Famachon, 62 Wis. 117, 22 N. W. 160 ; Max- other classes, not being cap.able of enforce
well v. Jacksonville Loan & Imp. Co., 45 Fla. ment by action, and are, therefore, not notic-
425, 34 So. 255; American Fuel Co. v. Inter- ed by Justinian in his classification; but they 
state Fuel Agency (C. C. A.) 261 F. 120, 123. had, nevertheless, a certain efficacy even in 

the civil law: for instance, though a debt 
O B LIGAT I O .  Lat. In Roman law. A legal founded upon a natural obligation could not 
bQnd which obliges the performance of some- be recovered by an action, yet if it was vol
thing in accordance with the law of the land. untarily paid by the debtor he could not re
Ortolan, Inst. 2, § 1179. It corresponded near- cover it back, as he might do in the case of 
ly to our word contract. The legal relation money paid by mistake, etc., ·where no natural 
existing between two certain persons where- obligation existed. L. 38, pro D. 12. 6. And 
by one (the creditor) is authorized to demand see Ortolan 2, § 1180. 
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-Obligatio ex contraotu, an obligation arising 
from contract, or an antecedent jus in perso
nam. In this there are two stages,-first, ,a 
primary or sanctioned personal right anteced
ent to wrong, and, afterwards, a secondary 
or sanctioning personal right consequent on a 
wrong. Poste's Gaius' Inst. 359. 

-Obligatio ex delicto, or obl igatio ex maleficio, 
an obligation founded on wrong or tort, or 
arising from the invasion of a jus in rem. In 
this there. is the second stage, a secondary or 
sanctioning personal right consequent on a 
wrong, but the first stage is not a personal 
right, (jus in personam,) but a real right, (jus 
in rem,) whether a primordial right, right of 
8tatt(,s, or of property. Poste's Gaius' Inst. 
359. 

-Obligationes ex delicto or ex malefioio are obli
gations arising from the commission of a 
wrongful injury to the person or property of 
another. "Delictum" is not exactly synony
mous with "tort," for, While it includes most 
of the wrongs known to the common law as 
torts, it is also wide enough to cover some 
offenses (such as theft and robbery) primarily 
injurious to the individual, but now only pun
ished as crimes. Such acts gave rise to an 
obligatio, which consisted in the liability to 
pay damages. 

-Obligationes q uasi ex contractu. Often per
sons who have not contracted with each other, 
under a certain state of facts, are regarded by 
the Roman law as if they had actually con
cluded a convention between themselves. The 
legal relation which then takes place between 
these persons, which has always a similarity 
to a contract obligation, is therefore termed 
obliga.fio quasi em contractu,. Such a relation 
arises from the conducting of affairs without 
authority, (negotiorum gestio) or unauthoriz
ed agency ; from the management of property 
that is in common when the community arose 
from casualty, (communio incidens) ; from the 
payment of what was not due (solutio in
debiti); from tutorship and curatorship (tur 
tela and cura) , resembling the relation of 
guardian and ward ; from taking possession 
of an inheritance (additio hereditatis and 
agnitio bonorum possessiowis); and in many 
other cases. Mackeld. Rom. Law, § 491. 

-Obligatio,nes quasi ex d'el icto, or obligationes 
q uasi ex malificio. This class embraces a]� 
torts not coming under the denomination of 
delicta and not having a special form of action 
p·rovided for them by law. They differed 
widely in character, and at common law 
would in some cases give rise to an action on 
the case, in others to an action on an implied 
contract� Ort. Inst. §§ 1781-1792. 

-Obligationes ex variis causarum flgu ris. Al
though Justinian confined the divisions of 
obligations to four classes, namely obliga
tiones em contractu, quasi e{J) contractu, e{J) 
maleficio and quasi e{J) maleficio, there are 
many species· of obligations which cannot 
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properly be reduced within any of these class
es. Some authorities have, consequently, es
tablished a fifth class, to reeeive the odds and 
ends which belonged nowhere else, and have 
given to this class the above designation, bor
rowed from Gaius, 1. 1, pro § 1, D. 44, 7. - See 
Mackeldey § 474. See, generally, Hadley, 
Rom. Law 209, etc. 

O B LIGAT I ON.  The binding power of a vow, 
promise, oath, or contract, or of law, civil, 
political, or moral, independent of a promise ; 
that which constitutes legal or moral duty, 
and which renders a person liable to coercion 
and punishment for neglecting it. Webster. 

A legal duty, by which a person is bound to. 
do or not to do a certain thing. Civ. Code Cal. 
§ 1427 ; Civ. Code Dak. § 798 (Comp. Laws N. 
D. 1913, § 5763 ; Rev. Code S. D. 1919, § 721) ; 
Fulghum V. State, 92 Fla. 662, 109 So. 644, 
646. 

A tie which binds us to pay or do something 
agreeably to the laws and eustoms of the 
country in which the obligation is made. 
Inst. 3, 14. 

Obligation is (1) legal or moral duty, as opposed 
to physical compulsion; (2) a duty incumbent upon 
an individual, or a specific and limited number of 

individuals, as opposed to a duty imposed upon the 
world at large; (3) the right to enforce such a duty, 
(ju8 in personam,) as opposed to such a right as 
that of property, (jus in rem,) which avails against 
the world at large; (4) a bond containing a penalty, 
with a condition annexed, for the payment of money, 
performance of covenants, or the like. Mozley & 
Whitley. 

"Obligation" is the correlative of "right." Taking 
the latter word in its politico-ethical sense, as a 
power of free action lodged in a person, "obligation" 
is the corresponding duty, constraint, or binding 
force which should prevent all other persons from 
denying, abridging, or obstructing such right, or 
interfering with its exercise. And the same is its 
meaning as the correlative of a "jus in rem." Tak
ing "right" as meaning a "jus in personam," (a 
power, demand, claim, or privilege inherent in one 
person, and incident upon another,) the "obligation" 
is the coercive force or control imposed upon the 
person of incidence by the moral law and the posi
tive law, (or the moral law as recognized and sanc
tioned by the positive law, )  constraining him to ac
cede to the demand, render up the thing claimed, 

pay the money due, or otherwise perform what is 
expected of him with respect to the sUbject-matter of 
the right. 

A penal bond or "writing obligatory," that 
is, a bond containing a penalty, with a condi, 
tion annexed for the payment of money, per
formance of covenants, or the like, and which 
differs from a ·bill, the latter being ge!lerally 
without a penalty or condition, though it may 
be obligatory. Co. Litt. 172. 

A. deed whereby a man binds himself under 
a penalty to do a thing. Com. Dig. Obligation 
(A) ; Taylor V. Glaser, 2 Sergo & R. (Pa.) 502; 
Denton V. Adams, 6 Vt. 40 ; Deming V. Bullitt, 
1 Blackf.· (InC..) 241 ; Cantey V. Duren, Harp. 
(�. C.) 434 ; Harman V. Harman, Baldw. 129, 
Fed. Cas. No. 6,071. The word has a

· 
very 

broad and comprehensive legal signification 
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and embraces all instruments of writing, how
ever informal, whereby one party contracts 
with another for the payment of money or the 
delivery of specific articles. State v. Camp
bell, 103 N. C. 344, 9 S. E. 410; Morrison v. 
I .... ovejoy, 6 Minn. 353 (Gil. 224) ; Sinton v. 
Carter Co., 23 Fed. 535 ; Jacobs v. Monaton 
Realty Investing Corporation, 212 N. Y. 48, 
105 N. E. 968, 969. 

In English expositions of the Roman law, 
and works upon general jurisprudence, "ob
ligation" is used to translate the Latin "ob
ligatio." In this sense its meaning is much 
wider than as a technical term of English 
law. See Obligatio. 

Classification 

The various sorts of obligations may be 
classified and defined as follows : 

-Perfect or i m perfect. A perfect obligation is 
one recognized and sanctioned by positive 
law ; one of which the fulfillment can be en
forced by the aid of the law. Aycock v. Mar
tin, 37 Ga. 124, 92 Am. Dec. 56. But if the 
duty created by the obligation operates o'nly 
on the moral sense, without being enforced 
by any positive law, it 1S called an "imper
fect obligation," and creates no right of ac
tion, nor has it any legal operation. The duty 
of exercising gratitude, charity, and the other 
merely moral duties are examples of this 
kind of obligation. Civ. Code La. art. 1757 ; 
Edwards v. Kearzey, 96 U. S. 600, 24 L. Ed. 
793. 

-Natural or civi l .  A natural obligation is one 
which cannot be enforced hy action, but which 
is binding Dn the party who makes it in con
science and according to natural justice ; 
Blair v. Williams, 4 Litt. (Ky.) 41. As, for 
instance, when the action is barred bv the 
act Df limitation, a natural obligatio� still 
subsists, although the civil oibligation is ex
tinguished ; Jones v. Moore, 5 Binn. (Pa.) 
573, 6 Am. Dec. 428 ; Sturges v. Crownin
shield, 4 ·Wheat. 197, 4 L. Ed. 529 ; Ogden v. 
Saunders, 12 Wheat. 318, 337, 6 L. Ed. 606. 
A civil obligation is a legal tie, which gi,es 
the party with whom it is contracted the right 
Df enforcing its performance by law. Civ. 
Code La. art. 1757; Poth. ObI. 173, 191. 

-Express Or i m p l ied. Express or convention
al obligations are those by which the obligor 
binds himself in express terms to perform his 
obligation, while implied obligations are such 
as are raised by the implication or inference 
of the law from the nature of the transac
tion. 

-Determinate or indeter'm inate. A determinate 
.obligation is one which has for its object a 
certain thing: as, an obligation to deliver a 
certain horse named Bucephalus, in which 
case the obligation can be discharged only by 
delivering the identical horse. An indeter
minate obligation is one where the obligor 
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binds himself to deliver one of a certain spe
cies: as, to deliver a horse, where the de
livery' of any horse will discharge the obli
gation. 

-Divisible or indivisible. A divisible obligation 
is one which, being a unit, may nevertheles.s 
be lawfully divided, with or without the con
sent of the parties. An indivisible obligation 
is one which is not susceptible of division: 
as, for example, if I promise to pay YDU one 
hundred dollars, you cannot assign one-half 
of this to another, so as to give him a right 
of action against me for his share. 

-Joint or several. A joint oblig·ation is one 
by which tw.o or more obligors bind them
selves jointly for the performance of the ob
ligation. France v. France, 94 Or. 414, 185 P. 
1108. A several obligation is one where 
the obligors promise, each for himself, to ful
fill the engagement. 

-Personal or real. A personal obligation is 
.one by which the obligor binds himself to 
perform an act, without directly binding his 
'Property for its performance. A real obliga
tion is one by which real estate, and not the 
person, is liable to the obligee for the per
formance. Thus,' when an estate owes an 
easement, as a right of way, it is the thing, 
and not the .owner, who .owes the easement. 
Another instance of a real obligation occurs 
when a person buys an estate which has 
been mortgaged, subject to the mortgage: 
he is not liable for the debt, though the es
tate is. In these cases the owner has an in
terest only because he is seized of the ser
vient estate or the mortgaged premises, and 
he may discharge himself ·by abandoning or 
parting with the property. The obligation 
is both personal and real when the obligor 
has bound himself and pledged his estate for 
the fulfilment of the obligations. In the civ
il law and in Louisiana, a real obligation is 
one which is attached to immovable proper
ty, and it passes with such property into 
whatever hands the property may come, with
out making the third possessor personally re
sponsible. eiv. Code La. art. 1997. For the 
term person.al obligation, as used in a differ
ent sense, see the next paragraph. 

-Heritable' or personal. An obligation is her
itahle when the heirs and assigns of one 
party may enforce the performance against 
the heirs of the other. Civ. Code La. art. 
1997. It is personal when the obligor binds 
himself .only, not his heirs or representatives. 
An obligation is strictly personal when none 
but the obligee can enforce the performance, 
or when it can be enforced only against the 
obligor. Civ. Code La. art. 1997. An obli
gation may be personal as to the obligee, and 
heritable as to the obligor, and it may in like 
manner be heritable as to the obligee, and per
sonal as to the obligor. Civ. Code La. art. 
1998. 
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-Principal or accessory. A principal obliga. 
tion is one which arises from the principal 
object of the engagement of the contracting 
pnrties ; while an accessory obligation de
pends upon or is collateral to the principal. 
See Poth. ObI. no. 182. For example, in the 
�ase of the sale of a house and lot of ground, 
the principal obligation on the part of the 
vendor is to make title for it; the aceessory 
obligation is to deliver all the title-papers 
which the vendor has relating to it, to talm 
care of the estate until it is delivered, and 
the like. See, further, the title Accessory Ob
ligation. 

-Primitive o r  secondary. A primitive obliga· 
tion, which in one sense may also be called 
a principal obligation, is one which is con
tracted with a design that it should itself be 
the first fulfilled. A secondary obligation is 
one which is 'contra,cted and is to be perform
ed in case the primitive cannot be. For ex
ample, if one sells his house, he binds him· 
self to give 'a title; 'but if l}.e finds he cannot 
as when the title is in another, then his sec
ondary obligation is to pay damages for non
perf.ormance of the obligation. 

-Conjunctive or alternative. The former is 
one in which the several objects in it are 
connected hy a copulative, or in any other 
manner Which shows that all of them are 
sever:ally comprised in the contract. This 
contract creates as many different obligations 
as there are different objects; and the debt
or, when he wishes to discharge himself, may 
force the creditor to receive them separately. 
But where the things whiCh form the ob
ject of the contract are separated by a dis
junctive, then the obligation is alternative, 
and the performance of either of <such things 
will ,discharge the o.bligor. The choice of 
performing one of the obligations belongs 
to the obligor, unless it is expressly agreed 
that it shall belong to the creditor. Civ. Code 
La. art .  2068 ; . Dougl. 14 ; 1 Ld. Raym� 279; 
Galloway 

·
v. Legan, 4 Mart. N. S. (La.) 167. 

A promise to deliver a certain thing or to 
pay a specified sum of money is an example 
of an alternative obligation. Civ. Code La. 
arts. 2063, 2066, 2067. 

-Sim ple or conditional. Simple obligations are 
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tracted without condition, or, having been 
contracted with one, the condition has been 
fulfilled ; and a conditional obligation is al
so defined as one the execution of which is 
suspended ,by a condition which has not been 
accomplished, and subject to which it has 
been contracted. 

-Single or pen.al. A penal obligation is one 
to which is attached a penal clause, which is 
to be enforced if the principal obligation be 
not performed. A single obligation is one 
without any penalty: as where one simply 
promises to pay another one hundred dollars. 
This is Coalled a single bill, when it is under 
seal. 

Other Compound and Descriptive T'erms 
-Absolute obligation. One which gives no al
ternative to the obligor, but requires fulfill
ment according to the engagement. 

-Contractual obligation.  One which arises 
from a contract or agreement. 

-Moral obHgation. A duty which is valid and 
binding in conscience and according to nat
ural justice, but is not recognized by the law 
as adequate to set in motion the macMnery 
of justice ; that is, one which rests upon 
ethkal considerations alone, and is not im
posed or enforced by positive law. Taylor v. 
Hotchkiss, 81 App. Div. 470, 80 N. Y. S. 1042 ; 
Goulding v. Davidson, 25 How. Prac. (N. Y.) 
483; Bailey v. Philadelphia, 167 Pa. 5{)9, 31 
A. 92'5, 46 Am. St. Rep. 691 ; Westerman v.  
Mims, 111 Tex. 29, 227 S. W. 178, 180; Back
haus v. Lee, 49 N. D. 821, 194 N. 'W. 887, 
890. A duty which would be enforceable by 
law, were it not for some positive rule, Which, 
with a view to general benefit, exempts the 
party in that particular instance from legal 
liability. Backhaus v. Lee, 49 N. D. 821, 194 
N. W. 887, 890. ; Longstreth v. City of Phil
adelpllia, 245 Pa. 233, 91 A. 667 ; Swartz v. 
Baehman, 267 Pa. 185, 110 A. 260, 261 ; Gil
man v. Hunnewell, 191 App. Div. 908, 181 
N. Y. S. 202. 

-Obediential obligation. One incumbent on 
parties in consequence of the situation or re
lationship in which they are placed. Ersk. 
Prin. 60. 

such as are not dependent for their execu- -Obligation of a contract. As used in Const. 
tion on any event ;provided for by the parties, ' U. S. art. 1, § 10, the term means the binding 
and which are not agreed to become void on and coercive force which constrains every 
the happening of any such event. Condition- man to perform the agreements he has made ; 
al obligations are such as are made to de- a force grounded in the ethical principle of 
pend OD an uncertain event. If the obIiga- fidelity to one's promises, Ibut deriving its 
tion is not to take effect until the event hap. legal efficacy from its recognition by positive 
pens, it is a suspensive condition; if the ob- law, and sanctioned by the law's providing a 
ligation takes effect immediately, ·but is lia· remedy for the infraction of the duty or for 
ble to be defeated when the event happens, the enfor:cement of the correlative right. See 
it is then a resolutory condition. eiv. Code Story, Con st. § 1378 ; Black, Const. Prohib. § 
La. arts. 2020, 2021; Moss v. Smoker, 2 La. 139. See Ogden v. Saunders, 12 Wheat. 213, 
Ann. 989. 'A, simple obligation is also de- 6 L. Ed. 606;, Blair v. Williams, 4 Litt. 
fined as one which is riot suspended by any (Ky.) 36 ; Sturges v. Crowninshield, 4 Wheat. 
conditioD, eitl:er because it has been con- 197, 4 L. Ed. 529; 'Vachter v. Famachon, 62 
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Wis. 117, 22 N. W. 160. The '''obligation of'a 
contract" is its .binding force according to 
the standards of Ia w in existence when it 
was made. Humphrey v. Board of, Com'rs 
of City of Pratt, 144 P. 197, 199, 93 Kan. 
413 ; Colby v. City of Medford, 161 P. 487, 
499, 85 Or. 485. The "obligation of . a  con
tract" is the duty of performance. Hays v � 
Port of Seattle (D. C.) 226 F. 287, 293. The 
term includes' everything within the obliga
tory scope of the contra<:t, and it includes 
the means of enforcement. ' 'E� J. Lander & 
Co. v. Deemy, 46 N. D. 273, 176� N. W. 922, 
925 ; Franklin Sugar Refining Co. v. Martin
Nelly Grocery Co., 94 'V. Va. 504, 119 S. E. 
473, 476; Sliosberg v. New York Life Ins. 
Co., 217 App. Div. 67, 216 N. Y. S. 215, 222 ; 
Chicago Great Western R. Co. v. State, 191 
App. Div. 742, 189 N. Y. S. 451, 458. 

-Obl igatio n  solidaire. This, in French law, 
corresponds to joint and several liability in 
English law, but is applied also to the joint 
and several rights of the creditors parties to 
the obligation. 

-Primary obligation. An obligation which is 
the principal object of the contract. For ex
ample, the primary obligation of the seHer 
is to deliver the thing sold, and to transfer 
the title to it. It is distinguished from the 
accessory or secondary obligation to pay 
damages for not doing so. 1 Bonv. lnst. no. 
702. The words "primary" and "direct," 

OBLIVION' 

11 (Civ� Code, art. 3556, subd. 20). Jenkins 
v. Williams, 191 Ky. 165, 229 S. W. 94, 9". 
The party to whom a bond is given. Obligees 
are either several or jO'int. An obligee is sev
eral when the obligation is made to him 
alone ; obligees are joint when the obliga
tion is made to two or more ; and in that 
event each is not a creditor for· his separate 
share, unless the nature of the subject or 
the particularity of the expression in the 
instrument lead to a different condusion. 2 
Pothier, ObI., E,ans ed. 56 ; Hob. 172 ; Cro. 
Jac. 251. 

The words obligee and payee have been held to 
have a technical and definite meaning under an act 
relative to promissory notes, bonds, etc., and apply 
only to notes, bonds, or bills whether given for the 

payment of money or for the performance of cove
nants and conditions, and not to mortgages; Hall 
v. Bryne, 1 Scam. (Ill.) 142. 

O BL I GO R. The person who has engaged to 
perform some obligation. Code La. art. 3522, 
no. 12 (Civ. Code, art. 3556, suibd. 21). One 
who makes a bond. 

Obligors are joint and 8everaZ. They are 
joint when they agree to pay the obligation 
jointly. They are several when one or more 
bind themsel,es and ea-ch of them separately 
to perform the obligation. In order to be
come an obligor, the party must actually, ei
ther himself or by his attorney, enter into the 
obligation and- execute it as his own. 

contrasted with "secondary," when spoken O BLI QU US. Lat. 
with reference to an obligation, refer to the 
remedy provided 'by law for enforcing the In the Old Law O>f Descents 

obligation, rather than to the character and Oblique; cross ; transverse ; collateral. 
limits of the obligation itself. Kilton v. Prov-

.
. The opposite of rectus, right, or upright. 

idence Tool Co., 22 R. 1. 605, 48 A.. 1039. 
See principal, accessory, primitive and sec
ondary obligations under Classification, su-
pra. 

-Pure obligation. One which is not suspend
ed by any condition, whether it has been con
tracted without any condition, or, when thus 
contracted, the condition has been accom
plished. Poth. ObI. no. 176. See simple ob
ligation under Classification, supra. 

-Solidary obligation. In the law of Louisiana, 
one which binds each of the obligors for the 
whole delbt, as distinguished from a "joint" 
obligation, which binds the parties each for 
his separate proportion of the debt. Groves 
v. Sentell, 153 U. S. 460, 14 S. Ct. 89S, 38 L. 
Ed. 185. See Solidary. 

OBLIGATORY PACT. See Pact. 

OBLIGATO RY R IGHTS. See Right. 

O BLIGATORY WR I T I NG. See Writing Obli
gatory. 

OBLIGEE.  The person in favor of whom 
some obligation is contracted, whether such 
obligation be to pay money or to do or not 
to do something. Code La. art. 3522, no. 

I n the Law of Evidence 

lndirect ; cir{:umstantial. 

O BLITERATIO N. Erasure or blotting out of 
written words. 

Obliteration is not limited to effacing the letters 
of a will or scratching them out or blotting them 
out so completely that they cannot be read. A line 
drawn through the writing is obliteration, though it 
may leave it as legible as it was before. See Glass 
't. Scott, 14 Colo. App. 377, 60 P. 186; Evans' Appeal, 

58 Pa. 244; Townshend v. Howard, 86 Me. 285, 29 A. 
Ion; State Y. Knippa, 29 Tex. 298. 

When the testator of a holographic will wrote 

across its face "Will revoked," and "This will is 
hereby revoked," and signed his name with lines 
beneath the signature, the will was canceled, de
faced, and obliterated, within Decedent Estate Law, 

§ 34, subds. 5, 6 (Consol. Laws, c. 13). In re Parsons' 

Will, 119 Misc. 26, 195 N. Y. S. 742, 745. 

O BLIVION. Act of forgetting, or fact of hav
ing forgotten; forgetfulness. Official ig
noring of offenses; amnesty, or' general par
don ; as, an act of oblivion. State or fact of 
being forgotten. 'Webster, Diet. 

"Oblivion" is a kind of annihilation; and for 
things to be as though they had not been is like 

unto never being. Gilbert v. Missouri Pac. Ry. Co., 

92 Kan. 281, 140 P. 883. 



OBLIVIOUS 

O B L I VI O US. Evincing oblivion ; forgetful ; 
forgetting. Webster, Dict. 

A person is "oblivious" of a thing when it is ex
tinguished from his mind. Gilbert v. Missouri Pac. 
Ry. Co., 92 Kan. 281, 140 P. 883. 

A bicycle rider, who crossed a street car track 

in front of a car just coming to a stop and turned 
along the stree� in the direction the car was going, 
may be "oblivious" of the danger within the 
humanitarian doctrine in thereafter turning onto 
the track, though he knew that the car was ap
proaching somewhere behind him.. Strother v. Dun
ham ( Mo. App.) 193 s. W. 882, 884. The function 
that "obliviousness" to peril plays in last chance 

cases is to show that the injured party did not 
purposely or wantonly expose himself to danger, 
and to inform the operator of the dangerous agency 
that the other party is going into danger or is not 
going to get out of it,

' 
and that therefore the operator 

must act to avoid injury. Bybee v. Dunham (Mo. 

App.) 198 s. W. 190, 193. 

O BLO QUY. To expose one to "obloquy" is 
to expose him to censure and reproach, as the 
latter terms are synonymous with "obloquy." 
Bettner v. Holt, 70 Cal. 275, 11 Pac. 716. 

Blame, reprehension, being under censure, a cause 
or object of reproach, a disgrace. Burr v. Winnett 
Times PUb. Co., 80 Mont. 70, 258 P. 242, 246. 

O BNOX I O US. "Obnoxious" and "offensive" in 
ordinary use are synonymous, and mean ob· 
jectionable, disagreeable, displeasing, and dis
tasteful. City of Muskogee v. Morton, 128 
Ok!. 17, 261 P. 183, 184. 
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414 ; U. S. v. Martin (D. C.) 50 Fed. 918 ; 
Williams v. State, 130 Mis'S. 827, 94 So. 882, 
883 ; 1.'yomies Pub. Co. v. U. S .  (C. C. A.) 211 
F. 385, 390 ; Darnell v. State, 72 Tex. Cr. R. 
271, 161 S. W. 971 ; Davidson v. State, 19 
Ala. App. 77, 95 So. '54, 55. 

1\Iatt�r is " ohscene, lewd, or lascivious," 
within Criminal Code, § 211, as amended 'by 
Act March 4, 1911, § 2 (18 USCA § 334),  if 
it is offensive to common sense of decency 
and modesty of community, and tends to sug
gest or arouse sexual desires or thoughts in 
minds of those who may be depraved or cor
rupted thereby. Dysart v. U. S. (C. C. A.) 4 
F.(2d) 765, 766. 

O BSCENE BOO I( or PAPER. An obscene 
book or paper within the act relating to non
mailable matter means one which contains 
immodest and indecent matter, the reading 
whereof would have a tendency to' deprave 
and corrupt the minds of those in whose 
hands the publication might fall, and whose 
minds are open to such immoral influences ; 
U. S. v. Clarke (D. 0.) 38 Fed. 732. 

O BSCEN I TY. The character or quality of 
being obscene ; conduct tending to corrupt 
the public morals by its indecency or lewd
ness. State v. Pfenninger, 76 Mo. App. 313 ; 
U. S. v. Loftis (D. C.) 12 Fed. 671 ; U. S. v. 
Males (D. C.) 51 Fed. 41. 

O BSC URE. 'Vhen applied to wordS, 'State
ments or meanings, it signifies not perspicu
ous, not clearly expressed, hard to under
stand. 'Western rnion 'l'elegraph Co. v. Geo. 
F. Fish, Inc. , 148 Md. 210, 129 A. 14, 16. 

O B RA. In Spanish ' law. Work. o bras, 
work,s or trades ; those which men carry on 
in houses or covered places. 'White, New 
Recop. b. 1, tit. 5, c. 3, § 6. 

O BSERVE. In the civil law. To perform 
OBREPT IO.  Lat. The obtaining a thing by that which has been prescribed by some law 
fraud or surprise. Calvin. Called, in Scotch or usage. Dig. 1, 3, 32. See Marshall Coun,· 
law, " obrept'ion." ty v. Knoll, 102 Iowa, 573, 69 N:. W. 1146. 

O BSES. Lat. In the law Qf war. A hostage. 
Ob8ides, hostages. 

OBREPT I O N. Obtaining anything 'by fraud 
or surprise. Acguisition of escheats, etc., 
from the sovereign, by making false repre
sentations. Bell. See, also, Subreption. O BS IGNARE. Lat. In the civil law. To 

seal up ; as money that had been tendered 
To and refused. O B RO GARE. Lat. In the civil law. 

pa:ss a law contrary to' a former law, or to 
some clause of it ; to' change a fQrmer law O BS IGNATO RY. Ratifying and confirming. 

in SQme part Qf it. Calvin. O BSO LESCENCE. The CQndition 0' 1'  process 

OBROGAT I O N. In the civil law. The an
nulling a law, in whole 0'1' in part, by pas,s
ing a law contrary to it. The alteration of a 
law. Calvo 

O BrSCE N E. Lewd ; impure ; indecent ; re
pulsive ; disgusting ; foul ; filthy ; offensive 
to' the senses ; Qffensive to' modesty, decency, 
or chastity ; calculated to' shQck the mQral 
sense Qf man by a disregard of chastity 0'1' 

modesty. See Timmons V. U. S., 85 Fed. 205, 
30 C. C . .A. 74 ;  U. S. V. Harmon (D. C.) 45 
Fed. 414 ; Dunlop V. U. S., 165 U. S. 486, 17 
Sup. Ct. 37'5, 41 L. Ed. 799 ; Com. v. Landis, 
8 Phila. (Pa.) 453 ; U. S. v. Clarke (D. C . .) 
3S Fed. 732 ; U. S. v. Harmon (D. C.) 45 Fed. 

of gradually falling into disuse. Red Wing 
Malting Co. v. Willcuts (D. C.) 8 F.(2d) 180, 
182. See Lansberger v. McLaughlin (D. C.) 
20 F.(2d) 977. 

O BSO LESCENT. Becoming obsolete ; going 
out of use ; nQt entirely disused, but gradual
ly becoming SQ. 

O BSO LETE. Disused ; neglected ; not ob
served . 

. The term is applied to statutes which have 
become inoperative by lapse Qf Ume, either 
because the reason fQr their enactment has 
passed away, or their subject-matter no long
er exists, or they are not applicable to 
changed circumstances, or are tacitly disre-
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barded 'by all men, yet without ,being express-
1y abrogated or repealed. See Lemen v. Kan
sas Flour Mill'S Co., 122 Kan. 574, 253 P. 547, 
548. 

O BSTA PR I N C I P I IS. Lat. Withstand be
ginnings ; resist the first approaches or en
croachments. "It is the duty of courts to be 
watchful for the constitutional rights of the 
citizen, and against any stealthy encroach
ments thereon. Their motto should be 'Obsta 
pr:incipiis.' ' '  Bradley, J., Boyd v. U. S., 116 
U. S. 6,3'5, 6 Sup. Ct. 535, 29 L. Ed. 746. 

O BSTANTE. Withstanding ; hindering. See 
Non Obstante. 

O BSTETR I CS. The branch of medical 
science which has to do with the care of wo
men during pregnancy and parturition. 
Stoike v. Weseman, 167 Minn. 266, 208 N. ·W. 
993. 

O BST I NATE D ESERT I O N. "Obstinate" as 
used of desertion, which is a ground for di
vorce, means determiped, fixed, persi'stent. 
Mitchell v. Mitcbell, 91 Fla. 427, 107 So. 630, 
631. Desertion, as ground for divorce, must 
be "obstinate," that is, persisted in against 
the willingness of the injured party to have 
it concluded. Fisler v. Fisler, 85 N. J. Eq. 
194, 9,5 A. 970, 972 ; Holst v. Holst, 101 N. J. 
Eq. 682, 139 A. 333, 337 . 

O BSTR I CT I ON.  Obligation ; bond. 

OBSTR U CT. To block up ; to interpose ob
stacles ; to render impassable ; to fill with 
barriers or impediments ; as to obstruct a 
road or way. U. S. v. Williams, 28 Fed. Cas. 
633 ; Chase v. Oshkosh, 81 Wis. �13, 51 N. 
'V. 560, 15 L. R. A. 553, 29 Am. St. Rep. 898 ; 
Overhouser v. American Cereal Co. , 118 Iowa, 
417, 92 N. W. 74 ; Gorham v. Withey, '52 
Mich. 50, 17 N. W. 272. 

A railroad may "obstruct" a highway if it im
pedes, hinders, or retards travel thereon, though 
it does not wholly block up the highway. Boston 
& M. R. R. v. County Com'rs of Middlesex County, 
239 Mass. 127, 131 N. E. 283, 286. 

As applied to the operation of railroads, 
an "obstruction" may 'be either that which 
obstructs or hinders the free and safe pas
sage of a train, or that which may receive 
an injury or damage, such as it would be un
la wful to inflict, if run over or against by the 
train, as in the case of cattle or a man ap
proaching on the track. Nashville & C. R. 
Co. v. Carroll, 6 Heisk. (Tenn.) 368 ; Louis
ville N. & G. R. Co� v. Reidmond, 11 Lea 
(Tenn.) 205 ; South & North Alabama R. Co. 
v. Williams, 65 Ala. 77. 

As applied to navigable waters, to "ob
struct" them is to interpose such impedi
ments in the way of free and open naviga
tion that vessels are thereby prevented from 
going where ordinarily they have a right to 
go or where they may find it necessary to go 

O'BSTRUOT'IN'G PROOESS 

in their maneuvers. See In re City of Rich
mond (D. C.) 43 Fed. 88 ; Terre Haute Draw
bridge Co. v. Halliday, 4 Ind. 36 ; The Van
couver, 28 Fed. Cas. 960. 

To impede or hinder ; to interpose ob
stacles or impediments, to the hindrance or 
frustration of some act or service ; as to ob
struct an offi;eer in the execution of his duty. 
Davis v. State, 76 Ga. 722. See Lamon v. 
Gold, 72 W. Va. 618, 79 S. E. 728, 730, 51 L. 
R. A. (N. S.) 883. 

O BSTRUCT I NG J UST I CE. Impeding 01' ob
structing those who seek justice in a court, 
or those who have duties or powers of ad
ministering justice therein. Shackelford v. 

Commonwealth, 185 Ky. 51, 214 S. W. 788. 
The act by which one or more persons, at
tempt to prevent, or do prevent, the execu
tion of lawful process. The term applies al
so to obstructing the administration of jus
tice in any way-as by hindering witnesses 
from appearing. See Melton v. Common
wealth, 160 Ky. 642 , 170 S. W. 37, 42, L. R. A . .  
1915B, 689 ; People v .  Hetbard, 9,6 Misc. 
Rep. 617, 162 N. Y. S. 80, -89 ; Southern Ex
press Co. v. Commonwealth, 167 Ky. 480, 180 
S. W. 839, 840 ; People ex reI. Childs v. Knott, 
187 App. Div. 604, 176 N. Y. S. 321, 325. Any 
act, conduct, or directing agency pertaining to 
pending proceedings, intended to play on hu
man frailty and to deflect and deter court 
from performance of its duty and drive it 
into compromise with its own unfettered 
judgment by placing it, through medium of 
knowingly false assertion, in wrong position 
before public, constitutes an obstruction to 
administration of justice. State v. Shu
maker, 200 Ind. 623, 1'57 N. E. 769, 774 , 58 
A. L. R. 954. See Toledo Newspaper Co. v. 
U. S., 247 U. S. 402, 38 S. Ct. 560, 564, 62 
L. Ed. 1186. 

O BSTRUCT I NG AN O FF I CER. "Obstruct," 
as used in a statute relating to obstructing 
an officer of the law implies 

-
forcible re

sistance ; Harrison v. State., 26 Ga. App. 645, 
107 S. E. 90, 91 ; State v. Le Blanc, 115 Me. 
142, 98 A. 119, 120 ; but see, contra, State 
v. Estes, 185 N. C. 752, 117 S. E. 581, 5'82 ; 
To "obstruct" a public officer means to op
pose that officer. It does not mean to op
pose or impede the process with which the 
officer is armed, or to defeat its execution, 
but that the officer himself shall be obstruct
ed. Knoff v. State, 18 Okl. Cr. 36, 192 P. 
596, 597 ; Ratcliff v. State, 12 Okl. Cr. 448, 
158 P. 293, 294. 

O BSTRUCT I NG P ROCEED I NGS, O F  LEG
I SLATURE. The term embraces not only 
things done in the presence of the legislature, 
but those done in disobedience of a eom
mittee. Ex parte Youngblood, 94 Tex. Cr. R. 
330, 251 S. W. '509, 512. 

O BSTRUCT I NG PROCESS. In criminal 
law. The act by which one or more perSOllS 
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attempt to prevent or do prevent the execu
tion of lawful process. 

O BSTRUCT I NG T H E  RECR U I T I NG OR EN· 
L I STM ENT SERV I CE. The word "ob
struct," as used in Espionage Act, tit. 1, § 
� (50 USCA § 33 note) making it an offense 
to "obstruct the recruiting or enlistment serv
ice;" should be given a broad meaning, and 
includes to hinder, impede, embarrass, and 
retard, in whole or in part. Doe v. U. s. 
to. C. A.) 253 F. 903, 906 ; U. S. v. Prieth 
(D. , C.) 251 F. 946, 948. The term does not 
necessarily mean actual prevention of en
listments or recruiting, it being sufficient if 
one interferes with such service or renders it 
more difficult, Rhuberg v. United States (C. 
C. A.) 253 11�. 865, 86,9 ; U. S. v. Pierce (D. C.) 
2-15 F. 878, 884 ; Deason v. United States (C. 
C. A.) 254 F. 259, 260; U. S. v. Nearing (D. C.) 
252 F. 223, 22S; and the expression "ob
struct" contemplates more than a phySical 
obstruction: O'Hare v. U. S. (C. C. A.) 253 

- F. 538, 5-10. 

O BSTRUCT I O N . ' A hindrance, obstacle, or 
barrier. Carder v. City of Clarksburg, 100 W. 
Va. 605, 131 S. E. 349, 352. Delay, impeding 
or hindering. State v. Malpass, 189 N. C. 349, 
127 S. E. 248, 250. 

This is the word properly descriptiye of an 
injury to anyone's incorporeal hereditament, 
e. g., his right to an easement, or profit a pren
dre; an alternative word being "disturbance." 
On the other hand, "infringement" is the word 
properly descriptive of an injury to any one's 
patent-rights or to his copyright. But "ob
struction" is also a very general word in law, 
being applicable to every hindrance of a man 
in the discharge of his duty, (whether official, 
public, or private.) Brown. 

"Obstruction" in highway inc:ludes anything in

terfering with h i ghway easement. Andrew B. 
Hendryx Co. v. City of New Haven, 104 Conn. 632, 134 
A. 77, 79. 

"Obstruction," within a statute requiring certain 

precautions by those in. charge of train on appear

ance of obstruction means . obstacle, implement, 

hindra.nce, bar, barrier, clog, or check. Howard & 
Herrin v. Nashville, C. & St. L. Ry.' Co., 153 Tenn. 

fj49, 284 S. W. 894, 896, 46 A. L. R. 1530. SeE) Turner v. 
Southern Ry. Co., 112 Miss. 359, 73 So. 62, 63. 

O BSTR UCTI ON TO NAV I GAT I ON.  Any un· 
necessary interference with the free move
ments of vessels. The Steam Dredge No. 6 
(D. C.) 222 F. 576, 579. 

O BTA I N. To acquire ; to get hold of by ef
fort ; to get and retain possession of ; a s, in 
the offense of "obtaining" money or property 
by false pretenses. See Com. v. Schmunl.:, 207 
Pa; 544, 56 , A. 1088, 99 Am. St. Rep. 801 ; 
People v. General Sessions, 13 Hun (N. Y.) 
400 ; State v. Will, 49 La. Ann. 1337, 22 So. 
378 ; Sundmacher v. Block, 39 Ill. App. 553. 

The word "obtain," as used in a statute 
relating to ' obtaining money or property br 
ialse pretenses, is , not · limited to getting, ae. 

curing, or appropriating money or property as 
owner. It includes as well the getting or se
curing of money or property by way of a ]�an. 
Tingue v. State, 90 Ohio St. 368, 108 N. JiJ. 222, 
223, Ann. Cas. 1916C, 1156. As used in a con
fidence game statute it means to acquire the ' 
possession of, or control of, and not necessari
ly to acquire title to. People v. Miller, 278 Ill. 
490, 116 N. g. 131, 138, L. R. A. 1917:BJ, 797. 

"Take" does not signify the same as "eb
tain," which embraces many other ways of ac
quiring property. Allen v. State, 97 Tex. Cr. 
R. 467, 262 S. W. 502, 503. 

OBTEMPER. See Obtemperare. 

Obtem perandum est consuetudini ration,abil i  
tanquam legi. A reasonable custom is to be 
obeyed a s  a law. 4 Coke, 38. 

O BTEMPERARE; Lat. To obey. Hence the 
Scotch "obtemper," to obey or comply with 
a judgment of a court. 

O BTEST. To protest. 

OBTORTO CO LLO. tn Roman law. Taken 
by the neck or collar ; as a plaintiff was al
lowed to drag a reluctant defendant to court. 
Adams, Rom. Ant. 242. 

O BT U L I T  SE. (Offered himself.) In �ld prae
tice. The emphatic words of entry on the 
record where one party ofJerea hlimselt in 
court against the other, and the latter did not 
appear. 1 Reeve, Eng. I .. aw, 417. 

O BVENT I O. Lat. (from o·bvenire, to fall in). 

In the Civil Law 

Rent ; profits ; income ; the return from an 
investment or thing owned ; a s  the earnings 
of a vessel. Generally used in the plural. 

I n Old English Law 

The r·e,enue of a spiritual living, so called. 
Also, in the plural, "offerings." 

O BVENT I ON.  See Obventio ; Oblation. 

O BVI O US. The word "obvious" means easily 
discovered, seen, or understood, readily per
ceived by the eye or the intellect, plain, evi� 
rlent, apparent, and is synonymous with the 
words "plain," "clear," and "evident." Combs 
v. Colonial Ca sualty Co., 73 W .  Va. 473, 80 
S. E. 779, 781, 50 A. L. R. (N. S.) 1218. Ap
parent ; e,ident ; manifest. F'andeck v. Bar
nett & Record Co., 161 Wis. 55, 150 N. W. · 537, 
541 ; Tolfree v. Wetzler (D. C.) �2 F. (2d) 214. 

O BVI O US DANG ER. One that is plain and 
apparent to a reasonably observant person. 
Combs v. Colonial Casualty Co., 73 W. Va. ,*73, 
80 S. E. 779, 780, 50 L. R. A. (N. S.) 1218. 

O BV I O US R I SI<.  One so plain that it would 
be instantly recognized by a person of ordi! 
nary intelligence. City of Atlanta v. Trussell, 
21 Ga. App. · 3'10, 94 S. E. 649, ' 653. An " obvi
ous. risk" within an accident policy, excepting 
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Uability for injuries from exposure to such a 
risk, is ' one which would be plain and appar
ent to a reasonably prudent and .cautious per
son in the use of his faculties. Rommel v. 

National Travelers' Benefit Ass;n, 183 Iowa, 
776, 166 N. W. 455, 456. �ee Christense:r;t v. 

National Travelers' Ben. Ass'n of Des Moines, 
Iowa, 196 Iowa, 375, 194 N. W. 194, 196, 29 
A. L. R. 709. It does not mean an unnecessary 
risk. Hicl{man v. Ohio State Life Ins. Co., 92 
Ohio St. 87, 110 N. E. 542, 543. 

OCASI ON.  In Spanish law. Accident. Las 
Partidas, pt. 3, tit. 32, 1. 21 ; White, New 
Recop. b. 2, tit. 9, c. 2. 

OCCAS I O. In feudal law. A tribute which 
the lord imposed on his vassals or tenants for 
his necessity. Hindrance ; trouble ; vexation 
by suit. See, also, Occasiones. 

O CCASI ON, n. That which incidentally 
brings to pass an event ;-distinguished from 
"cause," meaning that which produces an ef
fect. Fletcher v. South D akota Cent. Ry. 
Co., 36 S. D. 401, 155 N. W. 3, 4. 

O CCASI ON,  'P. To give occasion to, to cause, 
to produce ; to cause incidentally or indirect
ly ; bring about or be the means of bringing 
nbout or producing. Industrial Commission 
of o.hio v. Weigandt, 102 Ohio St. 1, 130 N. E.-
38, 39. See Evans v. United States Fidelity 
& Guaranty Co., 195 Mo. App. 438, 192 S. W. 
112, 114. 

O CCASI ONAR I .  To be charged or loaded 
with payments or occasional penalties. 

O CCAS I O N ES. In old English law. Assarts. 
Spelman. 

OCCUPANCY. Occupancy is a mode of ac
quiring property by which a thing which be
longs to nobody becomes the property of the 
person who took possession of it with the in
tention of acquiring a right of ownership in it. 
CiV'. Code La. art. 3412 ; Goddard v. Winchell, 
860 Iowa, 71, 52 N. W. 1124, 17 L. R. A. 788, 
41 Am. St. Rep. 481. The taking possession 
of things which before belonged to nobody, 
with . an intention of appropriating them to 
one's own use. To constitute occupancy, there 
must be a taking of a thing corporeal, be
longing to nobody, with an intention of be
coming the owner of it ; Co. Litt. 416. 

Occupancy is sometimes used in the sense of 
occupation or holding possession ; indeed it 
has come to be very generally so used in this 
country in homestead laws, pliblic-Iand laws, 
and the like ; Walters v. People, 21 Ill. 178 ; 
Redfield v. R. Co., 25 Barb. (N. Y.) 54 ; Act of 
Congo May 29, 1830 (4 Stat. 420) ; Weisbrod 
V. Daenicke, 36 Wis. 73 ; see Quehl v. Peter
son, 47 Minn. 13, 49 N. 'V. 390 ; 12 Q. B. D iv. 
356 ; 2 id. 588 ; but this does not appear to be 
a common legal use of the term, as recognized 
by English authorities. 

There is a use of the word in public-land laws, 
homestead laws, "occupying-claimant" laws, cases 

OOCUPANT: 

of landlord and tenant, and · Ukc;t connections, w)lich 
seems to require the broader sense of possession, 
although there is, in most of these uses, a · 

shade of • 
meaning discarding any prior title as a foundation 
of right. Perhaps both uses or views may be har
monized, by saying that in j urisprudence occupancy 
or occupation is  possession, presented independent of 
the idea of a chain of title, of any earlier owner. 
Or "occupancy" and " occupant" might be used f(}l· 
assumin� property which has no owner, and "occu
pation" and "occupier" for the more general idea 
of possession. Judge Bouvier's definitions seem 
partly founded on such a distinction, and there are 
indications of it in English usage. It does not ap
pear generally drawn in American books. Abbott. 

"Possession" and "occupancy," when applied to 
land, are nearly synonymous terms, and may exist 
through a tenancy. Thus, occupancy of . a home
stead, such as will satisfy the statute, may be by 
means other than that of actual residence on the 
premises by the widow or child. Walters v. People, 
21 Ill. 178. Occupany is always actual, as distin
guished from possession, which may be actual or 
constructive. Occupancy is never constructive save 
in the sense that land may be occupied throu�h the 
actual possession of another. Davis v. State, 20 Ga. 
App. 68, 92 S. E. 550, 551. "Occupancy" is act of tak
ing or holding possession and does not necessarily 
include residence. Kornhauser v. National Surety 
Co., 114 Ohio St. 24, 150 N. E. 921, 923. 

As used in a burglary insurance policy "occupancy" 
was held to imply an actual use of the house as a 
dwelling place not absolutely continuous, but as a 
place of usual return. Young v. Fideli�y & Casualty 
Co. of New York, 202 Mo. App. 319, 215 S. W. 496, 
498. As used in a statute respecting adverse pos
session, the term was held to be synonymous with 
"actual possession," as distinguished from "con
structive possession," and the posseSSion must be 
such as, if continued uninterruptedly for the statu
tory period, may so far as possession is required, 
ripen into title. Hart v. All Persone;, 26 Cal. App. 
66t, 148 P. 236, 240. "Occupancy" and ownership are 
trea ted ·  in some decisions as synonymous. That 
someone should be actually living in the house was 
held not necessary to constitute occupancy in a 
prosecution for burglary. Carneal v. State, 86 Tex. 
Cr. R. 274, 216 S. W. 626. 

See the titles Occupation ; Occupy. 

I n I nternational Law 

The taking possession of a newly discovered 
or conquered country with the intention ot 
holding and ruling it. 

OCC U PANT. 
I n a Gene'ral Sense 

One who takes the first possession of n 

thing, of which there is no owner. 
One who occupies and takes possession, one 

who has the actual use, possession Or" control 
of a thing. See Lechler V. Chapin, 12 Nev. 65 ; 
Wittkop v. Garner, 4 N. J. Misc. 234, 132 A. 
339, 340 ; Kornhauser V. National Surety Co., 
114 Ohio St. 24, 150 N. E. 921, 923 ;  Schmidt 
V. Town of Almon, Shawano County, 181 Wis. 
244, 194 N. "\V. 16-8. 

. 

I n a Spec'ial Sense 

One who takes possession of lands held pur 
autre vie, after the death of the tenant, and 
during the life of the cestui que v-ie. 



OCCUP'ANT 

I n  Genera" 

' -Com mon occupant. See general occupant, 
below. 

-General occu pant. At common law where a 
man was tenant pur autre vie, or had an es
tate granted to himself only (without men
tioning his heirs) for the life of another man, 
and died without alienation during the life 
of ce8t�ti que vie, or him by whose life it was 
holden, he that could first enter on the land 
might lawfully retain the possession, so long 
as ce8tu,i que vie lived, by right of occupancy, 
and was hence termed a "general" or common 
"occupant." 1 Steph. Comm. 415. 

-Spe'cial occupant. A person having a special 
right to enter upon and occupy lands granted 
pnr autre 'IJ"ie, on the death of the tenant, and 
during the life of cestui que vie. Where the 
grant is to a man and his heirs during the 
life of cestui que v'w, the heM', succeeds as 
special occupant, having a special exclusive 
right by the terms of the original grant. 2 
Bl. Comm. 259 ; 1 Steph. Comm. 416. In the 
United States the statute provisions of the 
differept states vary considerably upon this 
subject. In New York and New Jersey, spe
cial occupancy is abolished. Virginia, and 
probably Maryland, follow the English stat
utes. In Massachusetts and other states, 
where the real and personal estates of in
testates are distributed in the same way and 
manner, the question does not seem to be ma
terial. 4 Kent 27. 

O ccupantis fiunt derelicta. Things abandoned 
become the property of the (first) occupant. 
r.raylor v. The Cato, 1 Pet. Adm. 53, Fed. Cas. 
No. 13,786. 

O C C U PARE. Lat. In the civil law. To seize 
or take possession of ; to enter upon a vacant 
possession ; to take possession before an
other. Calvin. 

OCCUPAT I LE. That which has been left by 
the right owner, and is now possessed by 
another. 

O C CU PATI O. "The advisedly taking pos
session of that which is at tbe moment the 
property of no man, with a view of acquiring 
property in it for yourself." Maine, Anc. L. 
245. The advised assumption of physical pos
session. I d . . 256. See Occupancy. 

OCC U PAT I ON. Possession ; contro!"; ten
ure ; use. 

In its usual sense "occupation" is where a person 
exercises physieal control over land. Thus, the les
see of a house is in occupation of it so long as he 
has the power of entering into and staying there at 
pleasure, and of excluding all other persons ( or all 
except one or more specified persons) from the use of 
it. Occupation is therefore the same thing as actual 
possession. Sweet. The word " occupation," applied 
to real property, is, ordinarily, equivalent to "pos
session. ,,' In connection with other expressions, it 
may mean that the_ party should be living upon the 
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premises ; but, standing alone, it is sati:;fied by 
actual possession. Lawrence v. Fulton, 19 Cal. 683. 
See Kornhauser v, National Surety Co., 114 Ohio St. 
24, 150 N. E. 921, 923. 

"Occupation' "  of a dwelling house means living in 
it. The use for which premises are intended should 
be conSidered in determining what is meant by the 
word "unoccupied" as contained in a policy. 
Hoover v. Mercantile Town Mut. Ins. Co., 93 Mo. 
App. 111, 69 S. W. 42. As used in a fire insurance 
policy the word unoccttpied, is not synonymous with 
vacant, but is that condition where no one has the 
actual use or possession of the thing or property in 
question ; Yost v. Ins. Co., 38 Pa. Super. Ct. 594 ; 
Hardiman v. Fire Ass'n, 212 Pa. 383, 61 A. 990. 

A trade ; employment ; profession ; busi
ness ; means of livelihood. 

See Shed v. State, 70 Tex. Cr. 10, 155 S. W. 
524, 526. 

"Occupation," as commonly understood, signifies 
the principal business of one's life, employment, 
calling, or trade. Texas Co. v. Amos, 77 Fla. 327, 81 
So. 471, 472 ; Childers v. Brown, 81 Or. 1, 158 P. 166, 
168, Ann. Cas. 1918D, 170 ; People v. Derose, 230 Mich. 
180, 203 N. W. 95, 96 ; Pulaski v. Sovereign Camp of 
the Woodmen of the World, 105 Misc. 740, 174 N. Y. S. 
298, 299 ; Gotfredson v. German Commercial Accident 
Co. ( C. C. A.) 218 F. 582, 585 ; Central Business 
Men's Ass'n v. Faith (C. C. A.) 8 F. (2d) 325, 328 ; 
Sovereign Camp. W. O. W., v. Craft, 208 Ala. 467, 
91 So. 831, 833 ; Everett v. Standard Acc. Ins. Co., 45 
Cal. App. 332, 187 P. 996, 1000. 

The term "occupation," as used in a policy re
quiring notice to insurer of change of occupation, 
means the usual business of insured. Union Health 
& Accident Co. v. Anderson, 66 Colo. 195, 180 P. 81, 
82. The word "occupation" must be held to have 
reference to the vocation, profession, trade or calling 
which the assured is engaged in for hire or for 
profit. Evans v. Woodman Ace. Ass'n, 102 Kan. 556, 
171 P. 643, 644, L. R. A. 1918D; 122. 

"Occupation" as used in Workmen's Compensation 
Act means that particular business, profession, trade 
or calling which engages the time and efforts of an 
individual, the employment in which he regularly 
engages or the vocation of one's life. Industrial 
Commission of Ohio v. Roth, 98 Ohio st. 34, 120 N. 
E. 172, 173, 6 A. L. R. 1463. See Kaplan v. Gaskill, 
108 Neb. 455, 187 N. W. 943, 945. 

• 

A putting out of a man's freehold in time 
of war. Co. Litt. s. 412." 

-Actual occupation. An 'Open, visible "occu
pancy as distinguished from the construc
tive one which follows the legal title. Cut
ting v. Patterson, 82 Minn. 375, 85 N. ,:V. 172 ; 
People Y. Ambrecht, 11 Abb. Prac. (N. Y.) 97 ; 
Bennett v. Burton, 44 Iowa 550. 

-Occupation tax. A tax imposed upon an oc
cupation or the prosecution of a business, 
trade, or profession ; not a tax on property, 
or even the capital employed in the business, 
but an excise tax on the business itself '; to 
be distinguished from a "license tax," which 
is a fee or exaction for the privilege of en
gaging in the business, not for its prosecu
tion. See Adler v. Whitbeck, 44 Ohio St. 539, 
9 N. E. 672 ; Appeal of Banger, l09 ' Pa; 95 ; 
Pullman Palace Car 00. v. State, 64 Tex. 274, 
53 Am. Rep. 758 ; Atkinson v. Brunswick-



1281 

Balke-Collender Co., 144 Ga. 694, 87 S. E. 
891 ; Viquesney v. Kansas City, 305 Mo. 488, 
266 S. W. 700, 702 ; Eastern Gulf Oil Co. v. 
Kentucky State Tax Commission (D. C.) 17 
F.(2d) 394, 395. A "license tax" is based on 
the police power of the state to regulate or 
prohibit a particular business, and not to 
raise revenue, while an "occupation tax" is 
primarily intended to raise revenue ; Provo 
City v. Provo Meat & Packing Co., 49 Utah, 
528, 165 P. 477, 479, Ann. Cas. 1918D, 530 ; 
Duff v. Garden City, 122 Kan. 390, 251 P. 
1091, 1092 ; though in some instances it may 
be for regulation incidentally ; McMillan v. 
City of Knoxville, 139 Tenn. 319, 202 S. W. 
65, 66. But see Thompson v. McLeod, 112 
Miss. 383, 73 So. 193, 194, L. R. A. 1918.0, 893, 
Ann. Oas. 1918A, 674. 

OCC U PAT I VE. Pertaining to or involving 
occupation or the right of occupation. Webs
ter. 

OCCUPAVIT. Lat. In old English law. A 
writ that lay for one who was ejected out 
of his land or tenement in time of war. 
Cowell. 

OCCU P I ER. An occupant ; one who is in 
the enjoyment of a thing. 

A tenant, though absent, is, generally 
speaking, the occupier of premises ; 1 B. & C. 
178 ; but not a servant or other person who 
may be there 'Virtute officii ; 26 L. J. C. P. 
12 ; 47 L. J. Ex. 112 ; L. R. 1 Q. B. 72. 

OCCUPY. To hold in possession ; to hold or 
keep for use, as, to occu.py an apartment. 
Missionary Soc. of M. E. Church v. Dalles 
City, 1.07 U. S. 343, 2 Sup. Ct. 677, 27 L. Ed. 
545. In legal acceptation, actual use, posses
sion, and CUltivation. Jackson v. Sill, 11 
Johns. (N. Y.) 202, 6 Am. Dec. 363 ; Inhabit
ants of Phillipsburgh v. Bruch's Ex'r, 37 N. J. 
Eq. 486 ; Kornhauser v. National Surety Co., 
150 N. E. 921, 923, 114 Ohio St. 24. 

The term, as used in a fire policy, implies an 
actual use by some person according to the purpose 
for which it is designed, and does not imply that 
some one shall remain in the building all of the 
time without interruption, but merely that there 
shall not be a cessation of occupancy for any con
siderable length of time. Washington Fire Ins. Co. 
v. Cobb (Tex. Civ. App.) 163 S. W. 008, 612. See 
Southern Nat. Ins. Co. v. Cobb (Tex. Civ. App.)  180 
S. W. 155, 156. As used in connection with a home
stead, it does not always require an actual oc
cupancy, but may sometimes permit a constructive 
occupancy. Kerns v. Warden, 88 Oklo 297, 213 P. 70, 
72. 

See Occupation ; Occupancy. 

OCCUPY I NG CLA I MANT. See Benton v. 
Dumbarton Realty Co., 143 N. W. 586, 589, 
161 Iowa, 600. 

OCCUPY I NG CLAI MANT ACTS. Statutes 
providing for the reimbursement of a bona 
fide occupant and claimant of land, on its 
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r�covery by the true owner, to the extent to 
which lasting improvements made by him 
ha ve increased the value of the land, and 
-generally giving him a lien therefor. Jones 
v. Great Southern Hotel Co;, 86 F. ?70, 30 
C. C. A. 108. 

OCCUR. To happen. Johnson v. Ins. Co., 
91 Ill. 95, 33 Am. Rep. 47. 

To arise ; begin. Murphy v. People, 78 
Colo. 276, 242 P. 57, 59. 

OCCURRENCE. A happening ; an event. Du
pre v. Atlantic Refining Co., 120 A. 288, 290, 
98 Conn. 646. 
O C EAN. The main or open sea ; the high 
sea ; that portion of the sea which does not 
lie within the body of any country and is not 
subject to the territorial jurisdiction or con
trol of any country, but is open, free, and 
common to the use of all nations. See U. S. 
V. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, 37 
L. Ed. 1071 ; U. S. v. New Bedford Bridge, 
27 Fed. Cas. 120 ; De Lovio V. Boit, 7 Fed. 
Cas. 428 ; U. S. v; Morel, 26 F'ed. Cas. 1312 ; 
The Cuzco (D. C.) 225 F. 169, 176. 

OCH I ERN.  In old Scotch law. A name of 
dignity ; a freeholder. Skene's de Verb. 
Sign. 

O C H LOC RACY. Government by the multi
tude. A form of government wherein the 
populace has the whole power and adminis
tration in its own hands. The abuse of a de
mocracy. Mob rule. 

OCTAVE. In old English law. The eighth 
day inclusive after a feast ; one of the re
turn days of writs. 3 Bl. Comm. 278. 

OCTO TALES. Lat. Eight such ; eight such 
men ; eight such jurors. The name of a writ, 
at common law, which issues when upon a 
trial at bar, eight more jurors are necessary 
to fill the panel, commanding the sheriff to 
summon the requisite number. 3 Bl. Comm. 
364. See Decem Tales. 

OCTRO I .  Fr. In French law. Originally; 
a toll or duty, which, by the permission of 
the 8eigneur, any city was accustomed to col
lect on liquors and same other goods, brought 
within its precincts, for the consumption of 
the inhabitants. Afterwards appropriated 
to the use of the king. Steph. Lect. p. 361. 
O C U L I ST. One skilled in treating diseases 
of the eye. Webster, Dict. 

The exemption of "OCUlists" and "ophthal
mologists" from the provisions of an act regulating 
practice of "optometrists" was held applicable to 
sufficiently distinctive classes ; the professions of 
oculist and ophthalmologist being recognized as 
learned professions relating to practice of medicine 
and surgery in treatment of eye diseases, and 
optometry as an occupation or vocation calling for 
a degree of mechanical skill and experience in fitting 
glasses to the eye. Saunders v. Swann, 155 Tenn. 310, 
292 S. W. 458. 



ODD LOT BUSIN1:SS 

O D D  LOT BUSI N ESS. The dealing in a 
smaller number of shares than the unit of 
trading on the floor of the stock exchallge. 
In re Brown, 242 N. Y. 1, 150 N. E. 581, 584, 44 
A. L. R. 510. See People ex reI. Berdan v. 
Goldfogle, 211 N. Y. S. 107, 213 App. Div. 
702. 

O D D  LOT DOCTRI  N E. The "odd lot doc
trine" is that, if the effects of an accident 
have not been removed, it is not sufficient, to 
entitle an employer to have a reduction in 
the weekly compensation ordered by the court 
under the Workmen's Compensation Act, that 
it appears the workman has the physical ca

pacity to do some kind of work different from 
the general kind of work which he was en
gaged in at the time of the accident, but it 
must also be shown that the workman, either 
by his own efforts or that of his employer, 
can actually get such work. Lupoli v. At
lantic Tubing 00., 43 R. I. 299, 111 A. 766, 
768. 

Oderunt peooare boni, virtutis amore ;  oderunt 
peooare mali, fo'rmidine prenre. Good men hate 
to sin through love of virtue ; bad men, 
through fear of punishment. 

O DH AL. Complete property, as opposed to 
feudal tenure. The transposition of the syl
lables of "odhal" makes it "alZodh," and 
hence, according to Blackstone, arises the 
word "allod" or "allJodial," (q. 'V.). "Allodh" 
is thus put in contradistinction to "feeodh." 
Mozley & Whitley. 

O D HA L  R IGHT. An allodial right. 

0 0 1 0  ET AT I A. See De Odio et Atia. 

Odiosa et inhonesta nlon sunt in lege prresum
anda. Odius and dishonest acts are not pre
sumed in law. Co. Litt. 78 ; Jackson v. Mil
ler, 6 Wend. (N. Y.) 228, 231, 21 Am. Dec. 
316 ; Nichols v. Pinner, 18 N. Y. 295, 300. 
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Lumber Co. (D. C.) 21 F.(2d) 185, 186 ; manu
factured by ; 2 Bing. N. C. 668 ; by ; Hannum 
v. Kingsley, 107 Mass. 355 ; residing at ; 
Porter v. Mill�r, 3 Wend. (N. Y.) 329 ; 8 A. & 
E. 232 ; from ; State v. Wong ]fong, 75 Mont. 
81, 241 P. 1072, 1074 ; in ; Kellogg v. Ford, 70 
Or. 213, 139 , P. 751, 752. 

O F  COU NSE,L. A phrase commonly applied 
in practice to the counsel employed by a par
ty in a cause, and particularly to one em
ployed to ' assist in the preparation or man
agement of a cause, or its presentation on 
appeal, but who is not the principal attor
ney of record for the party. 

OF COl,J RSE,. Any action or step taken in 
the course of judicial proceedings which will 
be allowed by the court upon mere applica
tion, without any inquiry or contest, or which 
may , be effectually taken without even ap
plying to the 'Court for leave, is said to be "of 
course." Stoddard v. Treadwell, 29 Cal. 281 ; 
Merchants' Bank v. Crysler, 67 F. 390, 14 
C. C. A. 444 ; Donovan v. Gibbs, 268 Mo. 279, 
187 S. W. 46, 48. 

OF FORCE.. In force ; extant ; not obsolete ; 
existing as a ibinding or obligatory power. 

OF GRACE. A term applied to any permis
'sion or license granted to a party in the 
course of a judicial proceeding which is not 
claimable as a matter of course or of right, 
but is allowed by the favor or indulgence of 
the court. See Walters v. McElroy, 151 Pa. 
549, 25 A. 125. 

OF N E,W. A Scotch expression, closely trans
lated from the Latin "de novo," (q. v.). 

OF RECORD. Recorded ; entered on the 
records ; existing and remaining in or upon 
the appropriate records. 

OF R I GHT. As a matter of course. Atkins 
v. Garrett (D. O.) 252 F. 280, 282. 

Odiosa non  .prresum untur. Odius things are 
not presumed. Burrows, Sett. Cas. 190. OFFA EXECRATA. In old English law. The 

morsel of execration ; the corsned, (q. 'V.). 1 
(ECONOM I C US. L. Lat. In old English law. Reeve, Eng. Law, 21. 
The executor of a last will and testament. 

OFFENSE,. A crime or misdemeanor ; a 
, breach of the criminal laws. Moore v. IlliCowell. 

(ECO N O M US. Lat. In the civil law. 
manager or administrator. Calvin. 

A nois, 14 How. 13, 14 L. Ed. 306 ; lIlies v. 
Knight, 3

· Tex. 312 ; People v. French, 102 
N. Y. 583, 7 N. E. 913 ; State v. West, 42 Minn. 
147, 43 N. W. 845 ; People v . . Chimovitz, 237 
Mich. 247, 211 N. W. 650, 651 ; In re Egan, 
36 S. D. 228, 154 N. W. 521, 523 ; State v. 
Rose, 89 Ohio St. 383, 106 N. E. 50, 51, L. R. 
A. 1915A, 256 ; In re Egan, 36 S. D. 228, 154 
N . . W. 521, 523 ; People v. Brenta, 64 Cal. 
App. 91, 220 P. 447 ; State v. Hirsch, 91 Vt. 
330, 100 A. 877, 879 ; Ex parte Brady, 116 
Ohio St. 512, 157 N. E. 69, 70. 

OF. A term denoting that from which any
thing proceeds ; indicating origin" source, de
scent, and the like ; as, he is of a race of 
kings ; he is of noble blood. Stone v. Riggs, 
43 Okl. 209, 142 P. 298, 299. 

Associated with or connected with, usual
ly in some causal relation, efficient, material, 
formal, or final. Harlan v. Industrial Acci
dent Commission, 19J Cal. 352, 228 P. 654, 657. 

The word has been held equivalent to after ; , 
10 L. J. Q. B. 10 ; at ; belonging to ;  Davis 
v. State, 38 Ohio St. 506 ;  , in possession of ; 
Bell . ,  County v. BInes (Tex. Civ. App.) 219 
s. W. 556, 557 ; Stokes v. Great Southern 

It is used as a genus, comprehending every 
crime and misdemeanor, or as a species, 
signifying a crime not indictable, but pun
ishable summarily or by the forfeiture of a 

penalty. In re Terry (C. C.)-37 F. 649. 
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The word "offense, '. while sometimes used In vari
ous sen� generally implies a crime or a misde
meanor infringing public as distinguished from 

mere private rights, and punishable under the crim
inal laws, though it may also include the violation 
of a criminal statute for which the remedy is mere
ly a civil suit to recover the penalty. Common
wealth v. Brown, 264 Pa. 85, 107 A. 676, 678; 

Under a statute, declaring that one guilty of an 
Qffense or fault causing another damage is obliged 
to repair it, "offense or fault" has the same meaning 
as "tort" ; Panapta R. Co. v. Rock (C. C. A.) 272 F. 
649, 651 ; and a criminal contempt has been held 
to be an "offense." Creekmore v. U. S. (C. c. A. ) 
237 F. 743, 754 ; Ex parte Grossman, 45 S. ct. 332, 335, 
267 U. S. 87, 69 L. Ed. 527, 38 A. L. , R. 131 ; Vares v. 

Vares, 28 Hawall, 291, 295; 

Continuing Offense 
A transaction or a series of acts set on 

foot by a single impulse, and operated by an 
un intermittent force, no matter how long a 
time it may occupy. People v. Sullivan, 9 
Utah, 195, 33 P. 701 ; Estep v. State, 11 Oklo 
Cr. 103, 143 P. 64, 66 ; State v. Brown, 10 
Oklo Cr. 52, 133 P. l143, 1144 ; Ex parte Dunn, 
33 Oklo Or. 190, 242 P. 574. 

Criminal Offense 

Criminal offense includes misdemeanors as 
well as felonies. People v. Scalisi, 324 Ill. 
131, 154 N. E; 715, 721. It is an offense which 
subjects the offender to indictment Latimer 
v. Wilson, 103 N. J. Law, 159, 134 A. 750, 751. 

Quasi Offense 
One whIch is imputed to the person who is 

responsible for its injurious consequences, not 
because he himself committed it, but because 
the perpetrator of it is presumed to have act
ed under his commands. 

Same Offense 

As used in a provision against double jeop
ardy, the term "same offense" means the 
same crime, not the same transaction, acts, 
circumstances: or situation. People v. Bran
non, 70 Cal. App. 225, 233 P. 88, 89 ; State 
v. Billotto, 104 Ohio St. 13, 135 N. E. 285, 
287 ; U. S. v. Bostow (D. C.) 273 F. 535, 538. 

Second Offense 

One committed after conviction for a first 
offense. , Holst v. Owen (C. C. A.) 24 F.(2d) 
100. See State v. Snyder, 30 N. M. 40, 227 
P. 613, 618 ; Meyers V. State, 193 Wis. 126, 
213 N. W. 645, 646 ; Staniforth V. State" 24 
Ohio App. 208, 156 N. E. 924. 

O FFENSIVE. In the law relating to nui
sances and similar matters, this term means 
noxious, causing annoyance, discomfort, or 
painful or disagreeable sensations. See 
Rowland V. Miller (Super. N. Y.) 15 N. Y. S. 
701 ; Moller v. Presbyterian Hospital, 65 App. 
Div. 134, 72 N. Y. S. 483 ; Barrow v. Richard, 
8 Paige (N. Y.) 360, 35 Am. Dec. 713 ; City 
of Muskogee v. Morton, 128 Oklo 17, 261 P. 
183, 184. 

or:nm 

' OFFENSI VE AND D EF ENSIVE LEAGU E. 
In international law, an "offensive and de
fensive league" is one binding the contract
ing powers not only to aid each other in case 
of aggression upon either of them by a thIrd 
power, but also to support and aid each'Qther 
in active and aggressive measures against a 
power with which either of them may engage 
in war. 

O F F ENSIVE LANGUAG � Language adapt
ed to give offense ; displeaSing or annoying 
language. People V. Whitman (Co. Ct.) 157 
N. Y. S. ll07, 1109. 

O FFENSIVE WEAPON. As eccaslonally 
used in criminal law and statutes, an "otren
sive weapon" is primarily one meant and 
adapted for attack and the in1l1ction of in
jury, but practically the term includes any
thing that would come within We description 
of a "deadly" or "dangerous" weapon. See 
State V. Dineen, 10 Minn. 411 (Gil. 325) ; Rex 
v. Grice, 7 Car. & P. 808 ; Rex V. Noakes, 5 
Car. & P. 326. 

OFFER, 'V. To bring to or before ; to pre
sent for acceptance or rejection ; to hold 
out or proffer ; to make a proposal to ; to 
exhibit something that may be taken or re
ceived or not. Morrison v. Springer, 15 Iowa, 
346 ;  Vincent v. Woodland Oil Co., 165 Pa. 
402, .' 30 A. 991 ; People V. Ah Fook, 62 Cal. 
494. 

The word "offer," as used in. a statute providing 
that the buyer, to rescind a sale, must offer within' 
a reasonable time t8 return the goods, is synonymous 
with the word "tender." Collins v. Skillings, 224 
Mass. 275, 112 N. E. 938, 939, Ann. Cas. 1918D, 424. 

To attempt or endeavor ; to make an ef
fort to effect some object, as, to offer to 
bribe ; in this sense used principally in crim
inal la:w. Com. v. Harris, 1 Leg. Gllz. R. (Pa.) 
457 ; State v. Armijo, 19 N. M. 345, 142 P. 
1126, 1127. 

In trial practice, to "offer" evidence is 
to state its nature and purport .. or to recite 
what is expected to be proved by a given wit
ness or document, and demand its admission. 
Unless under exceptional circumstances, the 
term is not to be taken as equivalent to "in
troduce." See Ansley v. Meikle, 81 Ind. 260 ; 
Lyon v. Davis, 111 Ind. 384, 12 N. E. 714 ; 
Harris v. Tomlinson, 130 Ind. 426, 30 N. E. 
214. 

O FFER, n,. A proposal ; a proposal to do 
a thing. 

An offer, as an element of a contract, is a 
proposal to make a contract. It must be 
made by the person who is to make the prom
ise, and it must be made to the person to 
whom the promise is made. It may be made 
either by words or by signs, either orally or in 
writing, and eHher personally or by a mes
senger ; but in whatever way it is made, it 
is not in law an offer until it comes to the 
knowledge of the person to whom it is made ; 
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Langd. Contr. § 151 ; 6 H. L. Oas. 112. See 
Sunburst Oil & Gas Co. v. Neville, 79 Mont. 
550, 257 P. 1016, 1019. 

An "offer to sell" merely contemplates the proffer, 
proposal, presentation, or exhibition of something to 
another for acceptance or rejection. Frissen v. 
Nichols, 94 Fla. 403, 114 So. 431, 433. 

An attempt ; endeavor. Webster. 
An offer of evidence. See the verb "of

fer," supra. 

O F F E R  O F  COMPROM I SE. An offer to set
tle a dispute or difference amicably for the 
purpose of avoiding a lawsuit and without 
admitting liability. Freeman v. Vandruff, 
126 Oklo 238, 259 P. 257, 259. 

O FFER I NGS. In English ecclesiastical 1aw. 
Personal tithes, payable by custom to the par
son or vicar of a parish, either occasionally, 
as at sacraments, marriages, churching of 
women, burials, etc., or at constant times, as 

at Easter, Christmas, . etc. See Obventio. 

O F FERTO R I U M .  In English ecclesiastical 
law. The offerings of the faithful, or the 
place where they are made or kept ; the serv
ice at the time of the Communion. 

O FF I CE.. Right to exercise public or private 
employment, and to take the fees and emolu
ments thereunto belonging, whether public, 
as those of magistrntes, or private, as of bail
iffs, receivers, or the like. 2 Bl. Comm. 36. 
Rowland V. New York, 83 N. Y. 372 ; Dailey 
v. State, 8 Blackf. (Ind.) 330 � Blair V. Marye, 
80 Va. 495 ; Worthy V. Barrett, 63 N. C. 202 ; 
People V. Duane, 121 N. Y. 367, 24 N. E. 845 ; 
U. S. V. Hartwell, 6 Wall, 393, 18 L. Ed. 830 ; 
Baird V. Lefor, 52 N. D. 155, 201 N. W. 997, 
999, 38 A. L. R. 807 ; State V. Watkins, 88 
Fla. 392, 102 So. 347, 359 ; Shelf. Mortm. 797 ; 
Cruise, Dig. Index ; Com. V. Sutherland, 3 
S. & R. (Pa.) 149. 

A right, and correspondent duty, to exer
cise a public trust. Whitehead V. Clark, 146 
Tenn. 660, 244 S. W. 479, 482. 

A public charge or employment ; U. S. V. 

Maurice, 2 Brock. 102, Fed. Cas. No. 15,747, 
per Marshall, C. J. ; Lamar V. Splain, 42 App. 
D. C. 300, 305. 

An employment on behalf of the govern
ment in any station or public trust, not mere
ly transient, occasional, or incidental. In re 
Attorneys' Oaths, 20 Johns. (N. Y.) 493. See 
:Wason V. Majors, l11 Neb. 288, 196 N. W. 133, 
134, 30 A. L. R. 1419. 

An "office" is defined to be a public charge or em

ployment, and he who performs the duties of the 

office is an officer. Although an office is an em

ployment, it does not follow that every employment 

Is an office. A man may be employed under a con

tract, express or implied, to . do an act, or to per,.. 

form a service, without becoming an officer. But, 

if the duty be · a continuing one, which is defined 

by rule prescribed by the government, which an 

individual is appointed by the government to per

form; who enters upon the duties appertaining to his 
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status, without any contt'act 4eftning them, it seems 
very difficult to distinguish such a charge or em
ployment from an office, or the person who performs 
the duty from an officer. Lacy V. State, 13 Ala. App. 
212, 68 So. 706, 710. 

The term "office" in the constitutional sense, im
plies an authority to exercise some portion of the 
sovereign power, either in making, executing, or 
administering the laws. State V. Jones, 79 Fla. 56, 
84 So. 84, 85 ; Groves V. Barden, 169 N. · C. 8, 84 S. E. 
1042, L. R. A. 1917A, 228, Ann. Cas. 1917B, 316 ; Olson 
v. Scully, 296 Ill. 418, 12.9 N. E. 841, 842 ; State v. 
Christmas, 126 Miss. 358, 88 So. 881, 882. 

The most frequent occasions to use the 
word arise with reference to a duty and pow
er conferred on an individual by the govern
ment ; and, when this is the connection, "pub
lic office" is a usual and more discriminating 
expression. But a power and duty may exist 
without immediate grant from government, 
and may be properly called an "office ;" as 
the office of executor, the office of steward. 
Here the individual acts towards legatees or 
towards tenants in performance of a duty, 
and in exercise of a power not derived from 
their consent, but devolved on him by an au
thority which quoad, hoc is superior. Abbott. 

A place fo.r the regular transaction of 
business. Padrick v. M. O. Kiser Co., 33 
Ga. App. 15, 124 S. E. 901, 902 ; Bradley v. 

Certigue Mining & Dredging Co., 157 N. Y. S. 
275, 276, 93 Misc. 519. For the word "office" 
as used of a place for transacting public busi
ness, see Com. v. White, 6 Oush. (Mass.) 181. 

"Office" is frequently used in the old books 
as an abbreviation for "inquest of office," 
(q. 'V.). 

In General 

-Civil office. Distinguished from military. 
Waldo v. Wallace, 12 Ind. 569. 

-County office. As used in a primary election 
law, an office filled by the electorate of the 
entire county. Hamilton v. Monroe (Tex. Civ. 
App.) 287 S. W. 304', 306. 

-District office. As used in a primary election 
law, an office filled by the electorate of a dis
trict. Hamilton v. Monroe (Tex. Civ. App.) 
287 S. W. 304; 306. 

-Judicial office. See the title Judicial. 

-Lucrative office. See Lucrative. 

-Military office. Military offices are such as 
are held by soldiers and sailors for military 
purposes. 

-Ministerial office. One which gives the offi
cer no discretion as to the matter to be done, 
and requires him to obey mandates of a su
perior. Vose v. Deane, 7 Mass. 280. �ee Sav
acool y. Boughton, 5 Wend. (N. Y.) 170, 21 Am. 
Dec. 181 ; Waldo v. Wallace, 12 Ind. 569. It 
is a general rule that a judicial office cannot 
be exercised by deputy, while a ministerial 
office may. 

-Office-book. Any book for the record of of
ficial or other transactions, kept under author-



tty of the state, in public omces not connect
ed with the courts. 

-Office-copy. A copy or transcript of a deed 
or record or any filed document, made by the 
officer having it in custody or under his sanc
tion, and by him sealed or certified. 

A copy made by an officer of the court, bound 
by law to make it, is equivalent to an exemplifica
tion, though it is sometimes called an "office copy" ; 
Steph. Dig. Ev. art. 77. Copies of public records, 
whether judicial or otherwise, made by a public of
ficer authorized by law to make them, are often 
termed "office copies," e. g. copies of recorded 
deeds ; Elwell v. Cunningham, 74 Me. 127. A copy 
made by an officer of the court, who is authorized 
to make it by a rule of court, but not required by 
law to make it, is equivalent to an exemplification in 
the same cause and court, but in other causes or 
courts is not admissible unless it can be proved as 
an examined copy ; Steph. Dig. Ev. art. 78. These 
are called "office copies" ; Kellogg v. Kellogg, 6 
Barb. (N. Y.) 130. 

-Office fou nd. In English law. Inquest of 
office found ; the finding of certain facts by 
a jury on an inquest or inquisition of office. 
3 Bl. Comm. · 258, 259. This phrase has been 
adopted in American law. 2 Kent, Comm. 61. 
See Phillips v. Moore, 100 U. S. 212, 25 L. Ed. 
603 ; Baker v. Shy, 9 Heisk. (Tenn.) 89 ; Hau
enstein v. Lynham, 100 U. S. 484, 25 L. Ed. 
628 ; Finch v. Goldstein, 245 N. Y. 300, 157 
N. E. 146, 147. 

-Office grant. A designation of a convey
ance made by some officer of the law to effect 
certain purposes, where the owner is either 
unwilling or unable to execute the requisite 
deeds to pass the title ; such, for example, a s  
a tax-deed. 3 Washb. Real Prop. *537. 

-Office hours. That portion of the day dur
ing which public offices are usually open for 
the transaction of business. 

-Office of honor. See Honor. 

-Office of judge. A criminal suit in an eccles-
iastical court, not being directed to the repa
ration of a private injury, is regarded as a 
proceeding emanating from the office of tke 
judge, and may be instituted by the mere mo
tion of the judge. But, in practice, these suits 
are instituted by private individuals, with the 
permission of the judge or his surrogate ; and 
the private prosecutor in any such case is, 
accordingly, said to "promote the office of the 
judge." Mozley & Whitley. 

-Political office . . Civil offices are usually .di
vided into three classes,-political, judicial, 
and ministerial. Political offices are such as 
are not immediately connected with the ad
ministration of justice, or with the execution 
of the mandates of a superior, such as the 
president or the head of a department. Waldo 
v. Wallace, 12 Ind. 569 ; Fitzpatrick v. U. S., 
7 Ct. C1. 293. 
-Principal office. The principal office of a 
corporation is its headquarters, Or the place 
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where the chief or principal affairs and busi
ness of the corporation are transacted. ' U B
uaBy it is the office where the company's 
books are kept, where its meetings of stock
holders are held, and where the directors, 
trustees, or managers assemble to discuss and 
transact the important general business of 
the company ; hut no one of these circum
stances is a controlling test. See Jossey v. 
Georgia & A. Ry., 102 Ga. 706, 28 S. E. 273 ; 
Milwaukee Steamship Co. v. Milwaukee, 83 
Wis. 590, 53 N. W. 839, 18 L. R. A. 353 ; Stand
ard Oil Co. v. Com., 110 Ky. 821, 62 S. W. 897 ; 
Middletown Ferry Co. v. Middletown, 40 
Conn. 69 ; In re Lone Star Shipbuilding Co. 
(C. C. A.) 6 F.(2d) 192, 196. Synonymous 
with "principal place of business," being the 
place where the principal affairs of a corpora
tion are transacted. Foreman & Clark Mfg. 
Co. v. Bartle, 125 Misc. Rep. 759, 211 N. Y. S. 
602, 604 ; Stewart v. Pacific Steam Nav. Co. 
(D. C.) 3 F.(2d) 329, 330. 

-Public office. The right, authority, and duty 
created and conferred by law, by which for a 
given p�riod, either fixed by law or enduring 
at the pleasure of the creating power, an in
dividual is invested with some portion of 
the sovereign functions of government for the 
benefit of the public. Walker v. Rich, 79 Cal. 
App. 139, 249 P. 56, 58. An agency for the 
state, the duties of which involve ip. their 
performance the exercise of some portion of 
the sovereign power, either great or small. 
Yaselli v. Goff (C. C. A.) 12 F.(2d) 396, 403 ; 
Winsor v. Hunt, 29 Ariz. 504, 243 P. 407, 413 ; 
Truitt v. Collins, 122 Md. 526, 89 A. 850, 851 ; 
State ex reI. Zevely v. Hackmann, 300 Mo. 59� 
254 S. W. 53, 55 ; State v. McLean, 35 N. D. 
203, 159 N. W. 84-7, 851 ; State v. Bond, 94 W. 
Va. 255, 118 S. E. 276, 279 ; Commissioners' 
Court of Limestone County v. Garrett (Tex. 
Com. App.) 236 S. W. 970, 972 ; Board of Ed
ucation of Doerum v. Bacon, 22 Ga. App. 72, 
95 S. E. 753, 754 ; Lacey v. State, 13 Ala. App. 
212, 68 So. 706, 710 ; Curtin v. State, 61 Cal. 
App. 377, 214 P. 1030, 1035 ; Shelmadine v. 
City of Elkhart, 75 Ind. App. 493, 129 N. E. 
878. Where, by virtue of law, a person is 
clothed, not as an incidental or transient au
thority, but for such time as denotes dura
tion and continuance, with independent pow
er to control the property of the public, or 
with public functions to be exercised in the 
supposed interest of the people, the service 
to be compensated by a stated yearly salary, 
and the occupant having a designation or title, 
the position so created is a public office. 
State v. Brennan, 49 Ohio St. 33, 29 N. E. 593. 
-State office·. "State offices," as used in a 
primary election law, means offices to be filled 
by the electorate of the entire state. Hamil
ton v. Monroe (Tex. Civ. App.) 287 S. W. 30�, 
306. 

As to various particular offices, see Lan<J 
Office, Petty Bag Office, Post Office, etc. 

O F F I C E R. The incumbent of an office .; one 
who is lawfully invested with an office. State 
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v. Board of Examiners for Nurses, 52 Mont. 
91, 156 P. 124, 125. See Evans v. Beattie, 137 
S. C. 496, 135 S. E. 538, 554 ; State v. Bratton, 
148 Tenn. 174, 253 S. W. 705, 706. One who 
is charged by a superior power (and particu
larly by government) with the power and duty 
of exercising certain functions. 

An "officer" is one who is invested with some 
portion of the functions of the government to be 
exercised for the public benefit. Fox v. Lantrip, 162 

' 1Ky. 178, 172 S. W. 1.33, 136 ; Conley v. Daughters of 
the Republic, 106 Tex. 56, 156 S. W. 197, 200. In a 
'Popular sense, an officer is one holding a position 
-of trust and authority in any kind of an organiza
,tion-civil, military, political, ecclesiastical, or 
,social. Illinois Commerce Commission v. Cleve
land, C., C. & St. L. Ry. Co., 320 Ill. 214, 150 N. E.  
678, 682. 

The word "officer," as used in state statutes or 
constitutions, is sometimes held to refer only to 
elective officers ; Cunningham v. Rockwood, 222 
Mass. 574, 111 N. E.  409, 411, Ann. Cas. 1917C, UOO ; 
and sometimes to both appointive and elective of
ficers ; State v. Campbell, 94 Ohio St. 403, 115 N. E. 
29, 31. 

An "officer" IS distinguished from an "employee" 
in the greater importance, dignity, and independence 
of his position, in requirement of oath, bond, more 
-enduring tenure, and fact of duties being prescribed 
by law. Bowden v. Cumberland County, 123 Me. 359, 
123 A. 166, 169 ; McClendon v. Board of Health of 
City of Hot Springs, 141 Ark. U4, 216 S. W. 289, 
290. 

For obstructing an officer, see the title Ob
struct. 

Civil Officer 

The word "civil/, as regards civil officers, 
is commonly used to distinguish those officers 
who are in public service but not of the mili
tary. U. S. v. American Brewing 00. (D. O.) 
296 F. 772, 776 ; State v. Olarke, 21 Nev. 338, 
:.31 P. 545, 18 L. R. A. 313, 37 Am. St. Rep. 
,'517 ; State v. O'Driscoll, 3 Brev. (S. 0.) 527. 
Hence, any officer of the United States who 
'holds his appointment under the national 
government, whether his duties are executive 
"or judicial, in the highest or the lowest de
partments of the government, with the excep
tion of officers of the army and navy, is a 
"civil officer." 1 Story, Oonst. § 792. See, 
;also, Oom'rs v. Goldsborough, 90 Md. 193, 44 
A. 1055. 

Mi l itary Officer 

MiUtary officers are those who have com
mand in the army. Non-iCommissioned officers 
are not offi'cers in the 'sense in which that 
word is generally used ; Babbitt v. U. S., 16 
Ct. 01. 214. 

Officer de facto 

As distinguished from an officer de Jure; 
this is the designation of one who is in the 
actual possession and administration of the 
offi-ce, under some c{)lora-ble {)r apparent au
thority, ' although his title to the same, wheth
er by election or appointment, is in reality 
invalid or at least formally

_
questioned. See 
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Norton v. Shelby Oomity, 118 U. S. 425, 6 
S. Ct. 1121, 30 L. Ed. 78 ; State v. Carroll, 
38 Oonn: 449, 9 Am. Rep. 409 ; Trenton v. 
McDaniel, 52 N. O. 107 ; Barlow v. Stanford, 
82 Ill. 298 ; .  Brown v. Lunt, 37 Me. 423 ; 
Gregg Tp. v. Jamison, 55 Pa. 468 ; Pierce v. 
Edington, 38 Ark. 150 ; Plymouth v. Painter, 
17 00nn. 585, 44 Am. Dec. 574 ; Prescott v. 
Hayes, 42 N. H. 56 ; Jewell v. Gilbert, 64 N. 
H. 12, 5 A. 80, 10 Am. St. Rep. 357 ; Griffin 
v. Cunningham, 20 Grat. (Va.) 31 ; Ex parte 
Strang, 21 Ohio St. 610 ; Ex parte Orump, 
10 Okl. Or. 133, 135 P. 428, 432, 47 L. R. A. 
(N. S.) 1036 ; People v. Lycan, 314 Ill. 590, 
145 N. E. 595, 596 ; Faucette v. Gerlach, 132 
Ark. 58, 200 S. W. 279 ; Ooe v. City of Dot- ' 
han, 19 Ala. App. 33, 94 So. 186, 187 ; State 
v. Schuermann, 146 La. 110, 83 So. 426, 428. 
One w:ho has the reputation of being the 
offi-cer he assumes t{) be, and yet is not a good 
officer in point of law. 6 East 368 ; City of 
Terre Haute v. Burns, 69 Ind. App. 7, 116 
N. E. 6M, 608 ; Johnson v. State, 27 Ga. App. 
679, 109 S. E. 526, 527 ; Mortgage Land Inv. 
00. v. McMains, 172 Minn. 110, 215 N. W. 192, 
195 ; Eckern v. McGovern, 154 Wis. 157, 142 
N. W. 595, 46 L. R. A. (N. S.) 796. A de 
facto officer is also distinguished from a 

"usurper" who has neither lawful title nor 
color of right. Smith v. City of Jefferson, 
75 Or. 179, 146 P. 809, 812. 

To, constitute an officer de facto it is not a neces
sary prerequisite that tlrere shall have been an at
tempted exercise of competent prima facie power of 
appointment or election ; a de facto offi-cer being one 
whose title is not good in law, but who is in fact in 
the unobstructed possession of an office and is dis
charging its duties in full view of the public, in such 
manner and under such circumstances as not to pre
sent the appearance of being an intruder or usurper. 
U. S. v. Royer, 45 S. Ct. 519, 520, 268 U. S. 394, 69 L. 
Ed. 1011. 

A person is a "de facto officer" where the duties 
of the officer are exercised-First, without a known 
appointment or election, but under such circum
stances of reputation or acquiescence as were cal
culated to induce people, without inquiry, to submit 
to or invoke his action, supposing him to be the 
officer he assumed to be. Second, under color of a 
known and valid appointment or election, but where 
the officer has failed to conform to some precedent 
requirement or condition, as to take an oath, give 
a bond, or the like. Third, under color of a known 
election or appointment, void because the officer was 
not eligible, or because there was a want of power 
in the electing or appointing body, or by reason of 
some defect or irregularity in its exercise, such in
eligibility; want of power, or defect being unknown 
to the public. Fourth, under color of an election or 
appointment by or pursuant to a public unconstitu
tional laW', before the same is adjudged to be such. 
People v. Brautigan, 310 Ill. 472, 142 N. E. 2.08, 210 ; 
Wendt V. Berry, 154 Ky. 586, 157 S. W. 1115, 1118, 45 L
R. A. (N. S.) 1101, Ann. Cas. 1915C, :493. 

Officer de jure 

One who is in all respects legally appQinted 
and qualified to exercise the office. People v. 
Brautigan, 310_ Ill� 472, 142 N. E. 208, 211. 
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01ftcer of Jilstlce 

A general name applicable to all persons 
connected :with the administration of the ju
dicial department of government, but com
monly used only of the class of officers Whose 
duty is to serve the process of the courts, 
such as sheriffs, constables, bailiffs, marshals, 
sequestra tors, etc. 

Officer of U nited states 

Officers of the United States are those 
nominated by the president and confirmed 
by the senate or those who are appointed un
der an act of congress, by the president alone, 
a court of law, or a head of a department. 
U. S. v. Germaine, 99 U. S. 508, 25 L. Ed. 482 ; 
see U. S. v. Mouat, 124 U. S. 303, 8 S. Ct. 505, 
31 L. Ed. 463. 

Public Officer 

An officer of a public corporation ; that is, 
one holding office under the government of a 
municipality, state, or nation. One occupying 
a public office created by law is a "public 
officer." State v. Bond, 94 W. Va. 255, 118 
S. E. 276, 279. See Hastings v. Jasper Coun
ty, 314 Mo. 144, 282 S. W. 700, 701 ; Farley v. 
Board of Education of City of Perry, 62 Ok!. 
181, 162 P. 797, 799 ; Shanks v. Howes, 214 
Ky. 613, 283 S. W. 966, 967 ; Schmitt v. Dool
ing, 145 Ky. 240,

' 
140 S. W. 197, 36 L. R. A. 

(N. S.) 881, Ann. Cas. 1913B, 1078 ; Olmstead 
v. New York, 10 Jones & S. (N. Y.) 481. With
in a constituti.onal provision prohibitin'g in
crease of salaries of ptiblic officers during 
their terms, "public officer�" are not restrict
ed to those who exercise important public 
duties, but include all whose duties are for 
public benefit for a stipulated compensation 
paid by the public, and who have a definite 
term and certain tenure, and the provision 
applies to officers created by the Legislature 
since the adoption of the Constitution. Com
monwealth v. Moore, 266 Pa. 100, 109 A. 611, 
612. In English law, an officer appointed by 
a joint-stock 'banking company, under the stat
utes regulating such companies, to prosecute 
and defend suits in its behalf. 

Warrant Officer ' 

One who holds as evidence of right a war
rant signed by the Secretary of 'War or of the 
Navy. Stephens v. Civil Service Commission 
of New Jersey, 101 N. J. Law, 192, 127 A. 
808, 811. 

For d efinitions of the" various classes and 
kinds of officers, see the titles "Commissioned 
Officers," "Ex,ecutive," "Fiscal," "Judicial," 
"Legislative," "Ministerial," "Municipal," 
"Naval," "Non-Commissioned," "Peace," and 
" State." 
Officia judicialia non concedantur antequam 
vacent. Judicial .offices should not be granted 
before they are va�ant. 11 Coke, 4. 

Officia magistratus non debent esse ve,nalia. 
The offices of magistrates ought not to be sold. 
00. Litt. 234. 

OFFICIAL ' 

OFFIC IAL, n. An officer ; a person invested 
with the authority of an office. 

I n  Civil Law 

The minister or apparitor of a
' 

magistrate 
or judge. 

I n  Canon Law 

A person to whom a bishop commits the 
charge of his spiritual jurisdiction. 

I n  Common and Statute Law 

The person Whom the archdeacon substi
tutes in the execution of his jurisdiction. 
Cowell. 

O F F I C IAL, adj. Pertaining to an office ; in
vested with the character of an officer ; pro
ceeding from, sanctioned by, or done by, an 
officer. Cohn v. U. S. (C. C. A.) 258 F. 3'55, 
358. 

Demi-official 

Partly official or authorized. Having col
or of official right. 

Official Aot 

One done ·by an officer in his official ca

pacity under color and by virtue of his of
fice. Turner v. Sisson, 137 Mass. 192 ; Lam
mon v. Feusire, 111 U. S. 17, 4 S. Ct. 286, 28 
L. Ed. 337 ; Meek v. Tilghman, 55 Ok!. 208, 
154 P. 1190, 1191 ; Miles v. Wright, 22 Ariz. 
73, 194 P. 88, 91, 12 A. L. R. 970. 

Official Assignee 

In English practice. An assignee in bank
ruptcy appointed by the lord chancellor to 
co-operate with the other assignees in ad
ministering a bankrupt's estate. 

Official Managers 

Persons formerly appointed, under Englilth 
statutes now repealed, to superintend the 
winding up of insolvent companies under the
control of the court of chancery. Wharton. 

Official Misconduct 

Any unlawful behavior by a public officer 
in relation to the duties of his office, willful 
in its character, including any willful or 
corrupt failure, refusal, or neglect of an of
ficer to perform any duty enjoined on him by 
law. Watson v. State, 9' Tex. App. 212 ; 
Brackenridge v. State, 27 Tex. App. 513, 11 · 
S. W. 630, 4 L. R. A. 360 ; Kesling v. Moore, 
102 W. Va. 251, 135 S. E. 246, 248 ; State on 
Inf. of Barker v. Crandall, 269 Mo. 44, 190 
S. W. 889, 892 ; Bolton v. State, 69 Tex. Cr. 
R. 582, 154 S. W. 1197. 

Offioial Principal 

An ecclesiastical officer whose duty it is 
to hear causes between party and party as 
the delegate of the bishop or archbishop by 
whom he is appointed. He generally also 
holds the office of vicar general and (if ap
pointed by a bishop) that of chancellor. The 
official principal of the province of Canter-
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bury is called the "dean of arches." Phillim. 
Ecc. Law, 1203, et 8eq.; Sweet. 

Official Solicitor to the Court of Ch'ancery 

An officer in England whose functions are 
to protect the suitors' fund, and to adminis
ter, under the direction of the court, so much 
of it as ·now comes under the spending pow
er of the court. He acts for persons suing 
or defending in forma pauperis, when so di
rected by the judge, and for those who, 
through ignorance or forgetfulness, have been 
guilty of contempt of court by not obeying 
process. He also acts generally as solicitor 
in all cases in which the chancery division 
requires such services. The office is trans
ferred to the high court by the judicature 
acts, but no alteration in its name appears to 
have been made. Swe.et. 

Official T rustee of Charity Lands 

The secretary of the English charity com
missioners. He is a corporation sole for the 
purpose of taking and holding real property 
and leaseholds upon . trust for an endowed 
-charity in cases where it appears to the court 
desirable to vest them in him. He is a bare 
trustee, the pO'ssessiO'n and management of the 
land remaining in the persons acting in the 
administration of the charity. Sweet. 

As to official "Bonds," "Liquidator," "Log
Book," "Newspaper," "Oath," and "Use," see 
those titles. 

OFF I C IALTY. The court or jurisdiction of 
which an official is head. 

O F F I C I AR I I S N O N  FAC I EN D I S  VEL AMO
VEND IS. A writ addressed to the magiS
trates of a corporation, requiring them not 
to make such a man an officer, or to put one 
out of the office he has, until inquiry is made 
.of his manners, etc. Reg. Orig. 126. 

O FF I C I NA J UST I T I JE .  The workshop or 
.office of justice. The chancery was formerly 
so called. See 3 Bl. Comm. 273 ; Yates v. 
People, 6 Johns. (N. Y.) 363. 

O F F I C I O, EX, OAT H .  An oath whereby a 
person may be obliged to make any present
ment of any crime or offense, or to confess 
or accuse himself of any criminal matter or 
thing whereby he may be liable to any cen
sure, penalty, 0'1' punishment. 3 Bl. Comm. 
447. 

O F F I C I O US W I LL. A testament by which 
a testator leaves his property to his family. 
Sandal'S, Just. Inst. 207. See Inofficious Tes-
tament. 

. 

Officii oonatus si efJectus sequatur. The at
tempt becomes of consequence, if the effect 
follows. J enk. Cent. 55.· 

Offici u m  nemlnl debet esse damnosum. Office 
ought not to be an occasion of loss to' any one. 
A maxim .in Scotch law. Bell. 
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O F FSET. A deduction ; a counterclaim ; a 
contrary claim or demand by which a given 
claim may be lessened or canceled. See Lenn
ard v. Charter Oak L. Ins. Co., 65 Conn. :'29, 
33 A. 511 ; Cable Flax Mills v. Early, 72 App. 
Div. 213, 76 N. Y. S. 191 ; Lang v. Collins 
(Tex. Civ. App.) 190 S. W. 784, 785. The 
more usual form of the word is "set-off," 
(q. 'V.). 
O F FSPR I NG. This term is synonymous with 
"issue." See Barber v. Railroad Co., 166 U. 
S. 83, 17 S. Ct. 488, 41 L. Ed. g,25 ; Allen v. 
Markle, 36 Pa. 117 ; Powell v. Brandon, 2 
Cushm. (Miss.) 343. 

O I KE I  MAN I A. See Insanity. 

0 1  R. In Spanish law. To hear ; to take 
cognizance. White, New Recop. b. 3, tit. 1, 
c. 7. 
O I<ER. In Scotch law. Usury ; the taking 
Qf interest for money, contrary to law. Bell. 

O LD NATU RA B R EV I UM.  The title of a 
treatise written in the reign of Edward III. 
containing the writs which were then most in 
use, annexing to each a short comment con
cerning their nature and the application of 
them, with their various properties and ef
fects. 3 Reeve, Eng. Law, 152. 

It is so called by way of distinction from 
the New Natura Brevium of Fitzherbert, and 
is generally cited as "0. N. B.," or as "Vet. 
Na. B.," using the abbreviated form of the 
Latin title. 

OLD STYLE. The ancient calendar or meth
od of reckoning time, whereby the year com
menced on March 25th. It was superseded 
by the new style (that now in use) in most 
countries of Europe in 1582 and in England 
in 1752 . 

O LD TENURES. A treatise, so called to dis
tinguish it from Littleton's book on the same 
subject, which gives an account of the various 
tenures by whiCh land was holden, the na
ture of estates, and some other incidents to 
landed property in the reign of Edward III. 
It is a very scanty tract, but has the merit of 
having led the way to Littleton's famous 
work. 3 Reeve, Eng. Law, 151. 

OLEOM A RGABI NE:. An artificial imitation 
of butter, made chiefly from animal fats. Its 
sale is prohibited or Testricted by statute in 
several of the states. See Cook v. State, 110 
Ala. 40, 2.0 So. 360 ; Butler v. Chambers, 36 
Minn. 69, 30 N. W. 308, 1 Am. St. Rep. 638 ; 
State v. Ransick, 62 Ohio St. 283, 56 N. E. 
1024 ; Braun v. Coyne (C. C.) 125 F. 331 ; U. 
S. Compo St. 1901, p. 2228 ; State v. Armour 
Packing CQ., 124 Iowa, 323, 100 N. W. 6.0 ; 
People v. Arensburg, 105 N. Y. 123, 11 N. E. 
277, 59 Am. Rep. 483 ; Po.well v. Com., 114 
Pa. 265; 7 A� 913, 60 Am. Rep. 350 ; Powell v. 
Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 32 
L. Ed. 253 ; PeQple v. Miller, 203 Mich. 596. 
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170 N. W. 55 ; Jasnowski v. Connolly, 195 279. Every great example has some pol·tion 
Mich. 269, 161 N. W. 907, 908. of evil, which is compensated by the publie 

O lERON, LAWS OF. A code of maritime 
laws published at the island of Oleron in the 
twelfth century by Eleanor of Guienne. They 
were adopted in England successively under 
Richard I., Henry IlL, and Edward III, and 
are often cited before the admiralty courts. 
De Lovio v. Boit, 2 Gall, 398, Fed. Cas. No. 
3,776. 

utility. 

O m n e  m ajus continet in se minus. Every great
er contains in itself the less. 5 -CDke, 115a. 
The greater always contains the less. Broom, 
Max. 174. 

O m n e  m ajus d ign u m  conti net In se minus d ig
num. Co. Litt. 43. The more worthy con
tains in itself the less worthy. 

O LI GARCHY. A form of government where-
in the administration of affairs is lodged in O m n e  m ajus m i n us in se complectitur. Every 

the hands of a few persons. 
greater embraces in itself the less. Jenk. 
Cent. 208. 

OLOGRAPH.  An instrument (e. g., a will) 
wholly written by the person from whom it O m ne prinoipale.trahit ad se accessorium .  Every 

emanates. 
principal thing draws to itself the accessory. 
Parsons v. Welles, 17 Mass. 425 ; Green v. 
Hart, 1 Johns. (N. Y.) 580. O LOGRAP H I C  TESTAMENT. The ologra

phic testament is that which is written by 
the testator himself. In order to be valid 
it must be entirely written, dated, and signed 
by the hand of the testator. It is subject to 
no other form, and may be made anywhere, 
even out of the state. Civil Code La. art. 
1588. 

Omne  q uod solo inredificatur solo cedit. Every
thing which is built upon the soil belong-s to 
the soil. Dig. 47, 3, 1 ;  Broom, Max. 401. 

Omne  sacramentum debet esse de certa scien-· 
tia. Every oath ought to be of certain knowl
edge. 4 Inst. 279. 

O LYM P I AD. A Grecian epoch ; the space Omne  testamentum m orte consu m matum est. 
of four years. 3 Coke, 29. Every will is completed by death. 

O M E  BU ENO. In Spanish law. A good man ; O m nes actiones in m undo infra certa fempora 
a substantial person. Las Partidas, pt. 5, habent l im itationem. All actions in the world 
tit. 13, 1. 38. are limited within certain periods. Bract. 

O m issio eorum qum tacite insunt nihi l  opera-
fol. 52. 

tur. The omission of those things which are O m nes homines aut l iberi , sunt aut servi. AU 
tacitly implied is of no consequence. 2 BuI st. men are freemen or slaves. Inst. 1, 3, pr. ; 
131. Fleta, 1. 1, c. 1, § 2. 

O M I SS I ON. The neglect to perform what the 
la w requires. 

OM I SS I S  O M N I BUS A Ll iS NEGOT I I S. Lat. 
Laying aside all other businesses. 9 East, 
347. 

O M ITTANCE. Forbearance ; omission. 

Omne  actum ab i ntentione agentls est judican
dum.  Every act is to be judged by the inten
tion of the doer. Branch, Princ. 

O m n e  crimen ebrietas et incendU et detegit. 
Drunkenness both inflames (or aggravates) 
and reveals every crime. Co. Litt. 247a ; 4 
Bl. Comm. 26 ; Broom, Max. 17. 

O mne jus aut consensus fecit, aut necessitas 
oonstituit aut firmavit consuetudo. Every right 
i� either made by consent, or is constituted by 
necessity, or is established by custom. Dig. 
1, 3, 40. 

O m n e  magis dig,nu m  trahit ad se m inus dignum,  
quanivis minus d ig'n u m  s i t  antiqui us. Every 

worthier thing draws to it the less worthy, 
though the less worthy be the mO're ancient. 
Co. !.itt. 355b. 

Omne magnum exem plum habet aliquid ex in i 
quo,  quod publica utilitate com pensatur. Hob. 

Omnes I icentiam hahe,re his qure pro se indulta' 
sunt, renunciare. [It is a rule of the ancient 
law that] all persons shall have liberty to' re

nounce those privileges which have been con
ferred for their benefit. Cod. 1, 3, 51 ; Id. Z. 
3, 29 ; Broom, Max. 699. 

O mnes prudentes ilia admittere so lent qure pra .. 
bantur us qui  arte sua bene  versatl sunt. All 
prudent men are accustomed to admit those 
things which are approved by those who are 
well versed in the art. 7 Coke, 19. 

D m n es sorores sunt Quasi u n u s  hreres de  una 
hrereditate. Co. Litt. 67. All sisters are, as it 
were, one heir to one inheritance. 

OM N I  EXCEPTI ON E MAJUS. 4 lnst. 262. 
Above all exception. 

O m nia del icta in ape.rto leviora sunt. AU 

crimes that are committed openly are lighter. 

[or have a less odious appearance than those 
committed secretly.] 8 Coke, 127a. 

O M N I A  PERFORMAV I T. He has done all. 
In pleading. A good plea in bar where alI 
the covenants are in the affirmative. Ba'iley 
v. Rogers, 1 Me. 189. 

O m n ia prresu muntur contra spoliatorem.  All 

things are presumed against a despoiler or 
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wrong-doer. A leading maxim in the law of follows from good and true premises, and the 
·�vidence. Best, Ev. p. 340, § 303 ; Broom, verdicts of jurors. Co. Litt. 226b. 
Max. 938. 

'Omnia  prresu m untur legit ime facta donee pro
:betur in  c("ntrariu m .  All things are presumed 
to be lawfully done, until proof be made to 
the contrary. Co. Litt. 232b ; Best, Ev. p. 
337, § 300. 

Omnia prresum u ntur rite et sole,mn iter esse 
acta donee p robetur in  contrariu m .  All things 
are presumed to have been rightly and duly 
performed until it is proved to the contrary. 
Co. Litt. 232 ; Broom, Max. 944. 

O mnia .  prresum u ntur solem niter esse acta. Co. 

O mnis consensus toll it errorem .  Every consent 
removes error. Consent always removes the 
effect of error. 2 lnst. 123. 

O mnis d'efinitio in jure civili pe'riculosa est, par
u rn  est en im ut non subverti possit. Every 
definition in the civil law is dangerous, for 
there is very little that cannot be overthrown. 
(There is no rule in the civil law which is not 
liable to some exception ; and the least dif
ference in the facts of the case renders its 
application useless.) Dig. 50. 17. 202 ; 2 
Woodd. Lect 196. 

Litt. 6. All things are presumed to have been O mnis definitio in legle periculosa. All defini
done rightly. tion in law is hazardous. 2 Wood. Lect. 196. 

O mnia qure jure oontrahu ntur contrario jure O mnis  exceptio est ipsa q uoque regula. Every 
pereunt. Dig. 50, 17, 100. All things which exception is itself also a rule. 
are contracted by law perish by a contrary 
law. O m n is indem natus pro innoxis le,gibus habetur. 

Every uncondemned person is held by the law 
O mnia qure sunt uxoris sunt i psius viri .  All as innocent. Lofft, 121. 
things which are the wife's are the husband's. 
Bract. fol. 32 ; Co. Litt. 112a-. See 2 Kent, 
Comma 130-143 . .  

O mnis  innovatio plus no-vitate p�rturbat quam 
ultiI itate prodest. 'Every innovation occasions 
more harm by its novelty than benefit by its 

O m nia rite acta 
are presumed to 
Broom, Max. 944. 

p'rresumuntur. All things utility. 2 BuIst. 338 ; Broom, Max. 147. 
have been rightly. done. 

O M  N I B  US. For all ; containing two or more 
independent matters. Applied to a count in 
a declaration, and to a bill of legislation, 
and perhaps to a clause in a will, which com
prises more than one general subject. Yeager 
V. Weaver, 64 Pa. 428 ; Parkinson V. State, 
14 Md. 193, 74 Am. Dec. 522. See In Omni
bus. 

O M N I BUS AD QUOS PRfESENTES LIT
E RfE PERVE N E R I NT, SALUTEM. To all 
to whom the present letters shall come, greet
ing. A form of address with which charters 
and deeds were anciently commenced. 

OMN I BUS B I L L. In legislative practice, 
a bill including in one act various separate 
and distinct matters, and particularly one 
j oining a number of different subjects in one 
measure in such a way as to compel the ex
ecutive authority to accept provisions which 
be does not approve or else defeat the whole 
.enactment. See Com. v. Barnett, 199 Pa. 161, 
48 A. 977, 55 L. R. A. 882 ; Yeager v. Weav-
er, 64 Pa. 425. " . 

In equity pleading, a bill embracing the 
wbole of a complex subject-matter by uniting 
all parties in interest having adverse or con
:flicting claims, thereby avoiding circuity or 
multiplicity of action. 

O m nis interpretatio si fieri potest ita fienda est 
in instrumentis, ut  omnes contrarietates amove
antur. Jenk. Cent. 96. Every interpretation, 
if it can be done, is to be so made in instru
ments that all contradictions may be removed. 

O mnis interpretatio' vel deciarat, vel extendit, 
vel re'stri ngit. Every interpretation either de-, 
clares, extends, or restrains. 

O mnis  nova constitutio futu ris formam i mpo
nere debet, non prreteritis. Every new statute 
ought to pre�ribe a form to future, not to 
past, acts. Bract. fol. 228 ; 2 lnst. 95. 

O mnis persona est homo, sed non vicissi m.  
Every person is a man, but not every man a 
person. Cal vin. 

O m nis  p'rivatio p,rresupponit  habitu m.  Every 
privation presupposes a former enjoyment. 
Co. Litt. 339a. A "rule of philo sophie" quot
ed by Lord Coke, and applied to the discon
tinuance of an estate. 

O'mnis querela et om nis actio injuriar�m J im ita 
est infra carta temp.ora. Co. Litt. 114b. Ev
ery plaint and every action for injuries is lim
ited 'within certain times. 

O mn is ratihabitio retrotrahitur e,t Mandato pri
o'ri requiparatur . . Every ratification relates 
back and is equivalent to a prior authority. 
Broom, Max. 757, 871 ; Chit. Cont. 196 . 

. O m nls actio est lO-quela. Every · action Is a 

plaint or complaint. Co. Litt. 292a.. O m n ls regula suas patitur exceptiones. Every 
rule is liable to its own exceptions. 

Omnls oonolusio boni et veri jud.lcii sequitur ex 
bonis , . et veris prmmissls at dietls, Juratorum. OM� I UM. In mercantil� law. A term u�d 
Every .con�l¢on of a good a��:trU:e judgme�t to, �xpress th� aggregate �alue of the di1fer�n� 
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stock in which a loan Is usually funded. 
Tomlips. 

O mnium contributione saroiatur quod p'ro' om
n i bus d'atum est. 4 Bing. 121. That which is 
given for all is recompensed by the contribu
tion of all. A principle of the law of gener-
al average. 

' 

O mnium reru m quarum usus est, potest esse 
abusus, virtute solo excepta. ,There may be an 
abuse of everything of which there is a use, 
virtue only excepted. Dav. Ir. K. B. 19. 

O N .  Upon ; as soon as ; near to ; along ; 
along side of ; adjacent to ; contiguous to ; 
at the time of ; following upon ; in ; during ; 
at or in contact with upper surface of a thing. 
Rolfs v. Mullins, 180 Iowa, 472, 163 N. W. 
232 ; Fisher v. Sun Ins. Co. of London, 74 
W. Va. 694,

' 
83 S. E. 729, 730, L. R. A. 19150, 

619 ; Unadilla Silo Co. v. M. A. Hull & Son, 
90 Vt. 134, 96 A. 535, 537 ; Forest View Land 

and ' the set 'day as the price at which the 
owner is 'entitled to a settlement for the cot
ton. Bennett v. Wen Bros., 28 Ga. App. 266,. 
110 S. E. 744. 

ON D EFAU LT. In case of default ; upon 
failure of stipulated action or performance ; 
upon the occurrence of a failure, omisSion, or 
neglect of duty. 

ON DEMAND. A promissory note payable 
"on demand" is a present debt, and is paya
ble without any demand. Young v. Weston, 
39 Me. 492 ; Appeal of Andress, 99 Pa. 421 ; 
Dominion Trust Co. v. Hildner, 90 A. 69; 243 
Pa. 253. 

ON F I LE. Filed ; entered or placed upon 
the fil,es ; existing and remaining upon or 

among the proper files. Slosson v. Hall, 17 
Minn. 95 (Gil. 71) ; Snider v. Methvin, 60 Tex. 
487. 

Co. v. Atlantic Coast Line R. Co., 120 Va. 308, ON O R  ABOUT. A phrase used in reciting· 
91 S. E. 198, 200 ; Brandenburg v. Buda Co., the date of an occurrence or conveyance, or 
299 Ill. 133, 132 N. E. 514, 516 ; Turner v. the location of it to escape the necessity of Fidelity & Casualty Co. of New York, 274 being bound by the statement of an exact 
Mo. 26?, 202 S. W. 1078, 1080, L. R. A. 1918E, . date, or place ; approximately ; about ; with-38 ; HIlton v. Cramer, 50 S. D. 274, 209 N. out E.ubstantial variance from ' near. Parker W. 543, 544 ; Slaughter v,. Robinson .. 52 Utah, v. State, 63 Ind. App. 671, 113

' 
N. E. 763, 764 ;: 273, 173 P. 456, 458, ; Hmton v. Vmson, .180 Render v. Commonwealth, 206 Ky. 1, 266 S.N. C. 39

.
3, 104 S. E. 897, 900 ; Stuckey v. Jones W. 914, 916 ; U. S. Fidelity & Guaranty 00. (Tex. CIV. App.) 240 S. W. 565, 566. v. Robert Grace Contracting Co. (C. C. A.)' 

ON ACCOUNT. In part payment ; in partial 263 F. 283, 293 ; Boscus v. Waldmann, 31 Cal •. 

satisfaction of an account. The phrase is usu- App. 245, 160 P. 180, 186 ; Passow & Sons v .... 

ally contrasted with "in full." Harris, 29 Cal. App. 722, 156 P. 997, 998 ;: 
In re Mitchell, 165 N. Y. S. 972, 976, 178 App'-

O N  ACCOUNT O F  WHOM I T  MAY C O N. Div. 690 ; Mazzarella v. Whelan, 276 Pa. 313,. 
CERN. When a policy of insurance express
es that the insurance is made "on account 
of whom it may concern," it will cover all 
persons having an insurable interest in the 
subject-matter at the date of the policy and 
who were then contemplated by' the party 
procuring the insurance. 2 Pars. Mar. Law, 
30. 

O N  ALL FOU RS. A phrase used to express 
the idea that a case at bar is in all points 
similar to another. The one is said to be 
on all fours with the other when the facts 
are similar and the same questions of law 
are in vol ved. 

O N  CALL. There is no legal difference be
tween an obligation payable "when demanl'!
ed" or "on demand" and one payahle "on call" 
or "at any time called for." In each case the 
debt is payable immediately. Bowman v. 
McChesney, 22 Grat. (Va.) 609. 

The term "on call," according to the evi
dence, is ,  a term known to persons engaged 
in the cotton business, and means that cot
ton placed "on call" is sold, but the price re
mains unfixed, and that the owner has until 
a certain set date in the future to name the 
market price of the cotton on any day be
tween the day the cotton is placed "on call" 

120 A. 141, 142 ; Texas & N. O. R. Co. v. 

Weems (Tex. Civ. App.) 184 s. W. 1103, 1104 ;: 
Thompson v. U. S. (C. C. A.) 283 F. 895, 897� 
Alamo Automobile 00. v. Schmidt (Tex. Civ. 
App.) 211 S. W. 804 ; Pillsbury Flour Mills Co. 
v. Erie R. Co., 216 N. Y. S. 486, 489, 127 Misc. 
Rep. 466. 

ON O R  BEFORE. These words, inserted in 
a stipulation to do an act or pay money,. en
title the party stipulating to perform at any 
time before the day ; and upon performance,. 
or tender and refusal, he is immediately vest
ed with all the rights which WQuid have at
tached if performance were made on tl'le day.. 
Wall v. ' Simpson, 6 J. J. Marsh. (Ky.) 156, 22 
Am. Dec. 72 ; Davis v. Burns (Tex. Civ. App.) 
173 S. W. 476, 480 ; O. A. Talbott & Co. Vr 

Byler (Mo. App.) 217 S. W. 852, 853 ; McGrory· 
Stores Corporation v. Goldberg, 122 A. 113, 9� 
N . .  J. Eq. 152. 

ON STAND. A term used in the law of land;;. 
lord and tenant. A tenant of a farm wh() 
cannot carry away manure but has the right 
to sell it to his 8uccessor, is said to have the 
right of on stOll«l on the farm for it till he· 
can sell it ; he may maintain trespass :t;0l'" 
the taking of it by the incoming tenant })e..
fore it is sold. See 16 East 116. 
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Once a fraud, always a fraud. 13 Vin. Abr. ONEROUS CONTRACT. See Contract. 
539. 

ONCE A M ORTGAGE, ALWAYS A MO RT'· 
GAGE. This rule signifies that an instrument 
originally intended as a mortgage, and not 
a deed, cannot be converted into a.nything 
else than a mortgage by any subsequent clause 
or agreement. 

O nce a recompense, always a recom p'ense. 19 
Vin. Abr. 277. 

O N C E  I N  J EOPAR'DY. A phrase used to ex
press the condition of a person charged with 
crime, who has once already, by legal pro
ceedings, been put in danger of conviction and 
punishment for the same offense. See Com. 
v. :H'itzpatrick, 121 Pa. 109, 15 A. 466, 1 L. R. 
A. 451, 6 Am. St. Rep. 757. 

. 

Once q uit and cleared, ever quit and cleared. 
(Scotch, anis quit and clenged, ay quit and 
�lenged.) Skene, de Verb. Sign. voc. "Iter.," 
ad fin. 

ONCUN.NE. , L. Fr. Accused. Du Cange. 

O N EROUS DEEO. In Scotch law. A deed 
given for a valuable consideration. , Bell. 

O N.ER'O US G I FT. A gift made subject to eel' ... 
tain charges imposed by the donor on the 
donee. 

ON EROUS T I TLE. A title acquired by the 
giving of a valuable consideration, as the pay
ment of money or rendition of services or the 
performance of conditions or assumption or 
discharge of liens or charges. Scott v. Ward, 
13 Cal. 458 ; Kircher v. Murray (C. C.) 54 F. 
617 ; Noe v. Card, 14 Cal. 576 ; Civ. Code La. 
1900, art. 3556. 

ON LY. Solely ; alone ; of or by itself ; with
out anything more ; exclusive ; nothing else 
or more. Moore v. Stevens, 90 Fla. 879, 106 
So. 901, 904, 43 A. L. R. 1127 ; Foley v. Ivey, 
193 N. C. 453, 137 S. E. 418 ; City of Memphis, 
Tenn., v. Board of Directors of St. Francis 
Levee Dist. (D. C.) 228 F. 802, 804 ; Bacon v. 
Federal Reserve Bank of San Francisco (D. 
C.) 289 F. 513, 519. 

'ON,E H U NURED TH O US,AND POUN DS 
'C'LAUSE. A precautionary stipulation in- . O NOMAST I C. A term applied to the signa

serted in a deed making a good tenant to the ture of an instrument, the body of which is 
prcecipe in a common recovery. See 1 Prest. in a different handwriting from that of the 
'Conv. 110. 

' sign.ature. Best, Ev. 315. 

ONE-TH I RD, N'EW FOR. OLD. See New for ONRO EREN D E  ANn VAST STAAT. Dutch. 
Old. Immovable and fast estate, that is, land or 

real estate. The phrase is used in Dutch wills, 
deeds, and antenuptial contracts of the early 
colonial period in New York, See Spraker v. 
Van Alstyne, 18 Wend. (N. Y.) 208. 

ONERANDO PRO RATA P O RT I ON IS� A 
writ that lay for a joint tenant or tenant in 
common who was distrained for more rent 
than his proportion of the land comes to. Reg. 
Orig. i82. ONUS. Lat. A burden or load ; a weight. 

The lading, burden, or cargo of a vessel. A 
o,NERA R I  N.ON.  In pleading. The name of charge ; an incumbrance. C1tm one1'e, (q. 'V.,), 
a plea, in an action of debt, by whi<;h the de- with the incumbrance. 
fendant says that he ought not to be charged. 

ONERA,T I O. Lat. A lading ; a cargo. 

O NERATU R  NiISI . See O. Ni. 

O NUS EP I SCOPALE. Ancient customary 
payments from the clergy to their diocesan 
bishop, of synodals, pentecostals, etc. 

' 

ONEBI S  F EREN D I .  Lat. In the civil ' law. O N US I M P'O RTAN D I .  The charge of import
The servitude of support ; a servitude by ing merchandise, mentioned in St. 12 Car. 
which the wall of a house is required to sus- II. c. 28. 
fain the wall or, beams of the adjoining house. 

O N U S  PRO BAND I .  Burden of proving ; the 
O N E RO US. A contract, lease, share, or oth- burden of proof. The strict meaning of the 
er right is said to be "onerous" when the ob- term "onus probandi" is that, if no evidence 
ligations attaching to it counter-balance or is adduced by the party on whom the burden 
exceed the advantage to be derived from it, is cast, the issue must be found against him. 
either absolutely or with reference to the Davis v. Rogers, 1 Houst. (Del.) 44. 
particular possessor. Sweet. 

As used in the civil law and in the systems O PE CONSI L I O. Lat. By aid and counsel. 
ederived from it, (French, Scotch, Spanish, A civil law term applied to accessaries, simi
Mexican,) the term also means based upon, lar in ' import to the "aiding and abetting·' 
supported by, or relating to a good and valu- of the common law. Often written "ope et 
-able cOIisideration, i. e., one which imposes - oonsiUo." Burrill. 
a burden or charge in return for the · benefit 
,co-ilferred,. OPEN, 17. To render accessible, visible, or 

" '� available ; to submit or subject to examina-

�ER&US CAUSE.,; ·  In Scotch law. A good tion, inquiry, or review, by the removal of 
Jlad' l 'egal eonsideratton. ' restrictions or impediments.-
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-Open a case. In practice. To open a case 
is to begin it ; to make an initiatory explana
tion of its features to the court, jury, referee, 
etc., by outlining the nature of the transaction 
on which it is founded, the questions involved, 
and the character and genera.l course of the 
evidence to be adduced. 

-Ope'n a com miss,ion.  To enter upon the du-
• ties under a commission, or commence to act 

under a commission, is so termed in English 
law. Thus, the judges of assize and nisi pl'ius 
derive their authority to act under or by vir
tue of commissions directed to them for that 
purpose ; and, when they commence acting un
der the po'wers so committed to them, they 
are said to open the commissions ; and the 
day on which they so commence their pro
ceedings is thence termed the - "commission 
day of the assizes." Brown. 

-Open a court. To open a court is to make a 
formal announcement, usually by the crier 
or bailiff, that its session has now begun and 
that the business before the court will be 
proceeded with. 

• 

-Open a credit. To a,ccept or pay the draft 
of a correspondent who has not furnished 
funds. Pardessus, no. 296. 

-Open a deposition.  To break the seals by 
which it was secured, and lay it open to view, 
or to bring it into court ready for use. 

-Open a judgment. To lift or relax the bar of 
finality and conclusiveness which it imposes 
so as to permit a re-examination of the 
merits of the action in which it was rendered. 
This is done at the instance of a party show
ing good cause why the execution of the judg
ment would be inequitable. It so far annuls 
the judgment as to prevent its enforcement 
until the final determination upon it, but does 
not in the mean time release its lien upon real 
estate. See Insurance 00. v. Beale, 110 Pa. 
321, 1 A. 926. 

-Open a rule. To restore or recall a rule 
which has been made absolute to its condi
tional state, as a rule nisi, so as to readmit 
of cause being shown against the rule. Thus, 
when a rule to show cause has been made ab
solute under a mistaken impression that no 
counsel had been instructed to show cause 
against it, it is usual for the party at whose 
instance the rule was obtained to consent to 
have the rule opened, by which all the pro
ceedings subsequent to the day when cause 
ought to have been shown against it are in 
effect nullified, and the rule is then argued 
in the ordinary way. Brown. 

-Open a street or highway. To establish it 
by law and make it passable and available for 
public travel. See Read v. Toledo, 18 Ohio, 
161 ; Wilcoxon v. San Luis Obispo, 101 Cal. 
508, 35 P. 988 ; Gaines v. Hudson County 
Ave. Com'rs, 37 N. J. Law, 12 ; Patterson v. 
City of Baltimore, 130 Md. 645, 101 A. 589, 
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591 ; Royal v. City of Des Moiries, 195 Iowa, 
23, 191 N. W. 377, 383. 

-Open - bids. To open bids received on a fore
closure or other judicial sale is to reject or 
cancel them for fraud, mistake, or other cause, 
and order a resale of the property. - Andrews 
v. Scotton, 2 Bland (Md.) 644. 

-Open the p'leadings. To state briefly at a 
trial before a jury the substance of the plead
ings. This is done by the junior counsel for 
the plaintiff at the commencement of the 
trial. 

OPEN, adj. Patent ; visible ; apparent ; no
torious ; not clandestine ; not closed, settled, 
fixed, or terminated. Pratt v. Boggs, 171 Ky. 
106, 186 S. W. 901, 902 ; Dale v. Hartson 
(D. C.) 289 F. 493, 495. 

-Open bulk.  In the mass ; exposed to view ; 
not tied or sealed up. In re Sanders (C. C.) 52 
F. 802, 18 L. R. A. 549. 

-D'pen court. This term may mean either a 
court which has been formally convened and 
declared open for the transaction of its prop
er judicial business, or a court which is free-: 
ly open to the approach of all decent and or
derly perSQns in the character of spectators. 
Hobart v. Hobart, 45 Iowa, 501 ; Conover v. 
Bird, 56 N. J. Law, 228, 28 A. 428 ; Ex parte 
Branch, 63 Ala. 383 ; Hays v. Railroad C o., 
99 Md. 413, 58 A. 439 ; Maryland, D. & V. R. 
Co.. v. Johnson, 129 Md. 412, 99 A. 600, 602 ; 
Louis Werner Stave Co. v. Marden, Orth & 
Hastings Co. (C. C. A.) 280 F. 601, 603 ; GQmes 
v. Ulibarri, 23 N. M. 501, 169 P. 301, 302 ;
U. S. v. Ginsberg, 243 U. ·S. 472, 37 S. Ct. 422, 
425, 61 L. Ed. 853 ; Gillham v. St. ;Louis South
western Ry. Co. of Texas (Tex. Oiv. App.) 
241 S. W. 512, 514. 

-Open doors. In Scotch law. "Letters of 
open doors" are process which empowers the 
messenger, or officer of the law, to break open 
doors o,f houses or rooms in which the debtor 
!bas placed his gOQds. Bell. 

--Open-end agreement. An agreement be
tween, employer and injured employee fQ� 
compensation for indefinite period, approved 
by the labor commissiQner, having effect ·. of 
judgment so long as facts on which the award 
was predicated continue. Healey's Case, 124 
Me. 54, 126 A. 21, 22. 

-Open fields, or meadows. In English . law . .  
Fields ' which are undivided, but belong to
separate Qwners ; the part of each owner is 
marked off by boundaries until the crop has 
been carried off, when the pasture is shared 
promiscuously by the joint herd ' of all the 
owners. Elton, Commons, · 31 ; Sweet. 

-Open law. The making or. waging of law. 
Magna Charta, c. 21. 

-Open lot. One bounded upon all side-s by 
streets. Illinois Surety Co. v� O'Brien' (C. 
O. A.) 223 F. 933, 938. 
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-0 pen sea. 'Dle expanse and mass of any other remedial agencies. See Akridge v. N 0-
great body of water, as distinguished from ble, 114 Ga. 949, 41 S. E. 78. 
its margin or coast, its harbors, bays, creeks, 
inlets. The Cuzco (D. C.) 225 F. 16,9, 176. 

-Open season. That portion of the year 
wherein the laws for the preservation of 
game and fish permit the killing of a partic-

Criminal O peration 

In medical jurisprudence. An operation to 
procure an abortion. Miller v. Bayer, 94 Wis. 
123, 68 N. W. 869. 

ular species of game or the taking of a par- Operation of Law 
ticular variety of fish. This term expresses the manner in which ,. 
-Open shop. In trade union cant, one where rights, and sometimes liabilities, devolve up
nonunion men are employed. Geo'rge J. on a person by the m'ere application to the 
Grant Const. 00. v. St. Paul Bldg. TradeSi particular transaction of the established 
Council, 136 Minn. 167, 161 N. W. 520, 521. rules of law, without the act or co-operation 
A shop in which union. and nonunion work- of the party himself. 
men are employed indiscriminately. S"Line O PERAT I VE. A workman ; a laboring man ; v. Fox Bros. Mfg. Co., 156 F. 357, 86 C. C. A . . an artisan ; particularly one emp,loyed in 
311 ; Sackett & Wilihelms L. & P. Co. v. Na- factories. Cocking v. Ward (Tenn. Oh. App.) tional Ass'n of Employing Lithographers, 113 48 S. W. 287 ; In re City Trust Co., 121 F. N. Y. S. 110, 114, 61 Misc. 150. The term is 706, 58 C. C. A. 126 ; Rhodes v. Matthews, 67 frequently used in a depreciatory sense, as Ind. 131.-
implying that the operator of such a shop, 
by employing nonunion men, is in effect dis- O PERAT I VE PART. That part of a convey
criminating against trade unions, and ham- ance, or of any instrument intended for the 
pering their advancement. creation or transference of rights, by which 

-Open theft. In Saxon law. The same with 
the Latin "furtum manifestum," (q. 'V.) 

the main object of the instrument is carried 
into effect. It is distinguished from intrO'
ductory matter, recitals, formal conclusion, 
etc. As to open "Account," "Corporation," "En

try," "Insolvency," "Lewdness," "PoliCY," 
"Possession," and "Verdict," see those titles. OPERAT I V E  WORDS, in a deed or lease, are 

the words which effect the transaction in
O P EN I NG. In American practice. The be- tended to be consummated by the instrument. 
ginning ; the commencement ; the first ad
dress of the counsel. O PER IS N O V I  N U N T I AT I O. I/at. In the 

civil law. A protest or warning against [of] 
OPENT I D E. The time after corn is carried a new work. Dig. 39, 1. 
out of the fields. 

OPET I DE. The ancient time of marriage, 
O PERA. A composition of a dramatic kind, from Epiphany to Ash-Wednesday. 
set to music and sung, accompanied with 
musical instruments, and enriched with ap- O PHTHALM O LOG I ST. One who is skilled 
propriate costumes, scenery, etc. The house in, or practices, ophthalmology. See Oculist. 
in which operas are represented is termed an O pinio est duplex, scilicet, opinio vulgaris, orta 
"opera-house." Rowland v. Kleber, 1 Pittsb. inter  graves et discretos, et qure vultum verita
R .. (Pa.) 71. tis habet ; et opinio tantu m orta I nter leves et 
O P ERAR I I . Such tenants, under feudal ten- vulgar&$ homines, absque specie veritatis. 4 
ures, as held some little portions of land by Coke, 107. Opinion is of two kinds, namely, 
the duty of performing bodily labor and ser- . common opinion, which springs up among 
vile workS for their lord. grave and discreet men, and which has the 

appearance of truth, .and opinion which 
O P ERAT I O. One day's work performed by a 

tenant for his lord. 

OPERAT I O N. In general, the exertion of 
power ; the process of operating or mode of 

. action ; an effect brought about in accordance 
with a definite plan. See Little Rock v. Par
ish, 36 Ark. 166 ; Fleming Oil Co. v. South 
Penn Oil Co., 37- W. Va. 653, 17 S. E. 203. In 
surgical practice, the term is of indefinite 
import, but xp.ay be approximately defined as 
an act or succession of acts pel,'formed upon 
the body' of � a patient, for his relief or res
toration to normal conditions, either by ma
nipulation or the use Of surgical instruments 
or both, as distinguished from therapeutic 
treatment by the administration of drugs or 

springs up only among light and foolish men, 
without the semblance of truth. 

O pinio qure favet testamento est tenenda. The 
opinion which favors a will is to be followed. 
1 W. Bl. 13, argo 

O PI N I ON.  

I .  In  the  Law of  Evidence 

In the law of evidence, opinion is an infer
ence or conclusion drawn by a witness from 
facts some of which are known to him and 
others assumed, or drawn from facts which, 
though lending probalrtlity to the inference, 
do not evolve it by a process of absolutely 
necessary reasoning. See Lipscomb v. State, 
7£> Miss. 559, 23 So. 210. 
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An inference necessarily involving certain 
facts may be stated without the facts, the 
inference being an equivalent to a specifica
tion of the facts ; but, when the facts are not 
necessarily involved in the inference (e. g., 
when the inference may be sustained upon 
either of several distinct phases of fact, nei
ther of which it necessarily involves,) then 
the facts must be stated. Whart. Ev. § 510. 

2. A Document 

.OPrICIAN 

Oportet quod certa sH res que vendltur. It 
is necessary that there should be a certain 
thing which is sold. To make a valid sale, 
there must be certainty. as to the thing which 
is sold. Bract. fol. 61h. 

Oportet q uod certal personre, terral, et certl 
status com prehendantur in declaratione usuum.  
9 Ooke, 9.  It is necessary that given persons, 
lands, and estates should be comprehended 
in a declaration of uses. 

A document prepared by an attorney for O P P I G NE RARE. Lat. In the civil law. To 
his client, embodying his understanding of pledge. Calvin. 
the law as applicable to a state of facts sub
mitted to him for that purpose. 

3. A statement by J udge or Court 

The statement by a . judge or court of the 
decision reached in regard to a cause tried 
or . argued before them, expounding the law 
as applied to the case, and detailing the rea
sons upon whiCh the judgment is based. See 
Craig v. Bennett, 158 Ind. 9, 62 N. E. 273 ; 
Ooffey v. Gamble, 117 Iowa, 545, 91 N. W. 
813 ; Houston v. Williams, 13 Cal. 24, 73 Am. 
Dec. 565 ; State v. Ramsburg, 43 Md. 333. 

-Concurring opinion. An opinion, separate 
from that which embodies the views and deci
sion of the majority of the cour�, prepared 
and filed by a judge who agrees in the gen
eral result of the decision, and which either 
reinforces the majority opinion by the ex
pression of the particular judge's own views 
or reasoning, or (more commonly) voices his 
disapproval of the grou.nds of the decision or 
the arguments on which it was based, though 
approving the final result. 

-Dissenting opinion. A separate opinion in 

O PPOSER. An officer formerly belonging to 
the green-wax in the exchequer. 

O PPOSITE. An old word for "opponent." 

OPPOS I T I O N. 

I n Bankru ptcy Practice 

Opposition is the refusal of a creditor to 
assent to the debtor's discharge under the 
bankrupt law. 

I n French Law 

A motion to open a judgment by default 
and let the defendant in to a defense. 

OPPRESS I ON.  The misdemeanor committed 
by a public officer, who under color of his 
office, wrongfully inflicts upon any person any 
bodily harm, imprisonment, or other injury. 
1 Russ. Crimes, 297 ; Steph. Dig. Crim. Law, 
71. See U. S. v. Deaver (D. C.) 14 F. 597. 
An act of cruelty, severity, unlawful exac
tion, or excessive use of authority. Rams
backer v. Hohman, 80 Mont. 480, 261 P. 273, 
276. 

which a particular judge announces his dis- OPPRESSO R. A public officer who unlaw
sent from the conclusion held by a majority fully uses his authority by way of oppression, 
of the cop-rt, and expounds his own views. (q. 'V.). 
-Per curiam opinion.  One concurred in by 
the entire court, but expressed as being "per 
curiam" or "by the court," without disclosing 
the name of any particular judge as being 
its author. 

O P I UM J O I NT. A "joint" is usually regard
ed as . a place of meeting or resort for per
sons engaged in evil and secret practices of 
any kind, as a tramps:' j oint, such a place 
as is usually kept by Chinese for the accom
modation of persons addicted to the habit of 
opium smoking, and where they are furnished 
with pipes, opium, etc., for that purpose, and 
called an "opium j oint," or, generally speak
ing, a rendezvous for persons of evil habits 

OPPRO B R I U M .  In the civil law. 
miny ; infamy ; shame. 

Igno-

O PT I C I AN.  Persons engaged in optometry, 
who confine themselves entirely to the work 
of making lenses in accordance with prescrip
tions given by physicians or oculists, are 
known as "opticians" ; others, who manufac
ture the lenses, · either according to their 
own judgment or the prescription of · physi
cians, and also examine the eyes to ascertain 
whether there are any such defects visible as 
can be corrected by the application of lenses, 
are known as "optometrists." Martin v; 
Baldy, 249 Pa. 253, 94 A. 1001, 1092. 

and practices. State v. Shoaf, 179 N. C. 744, Optima est legis interpres consuetudo. Custom 
102 S. E. 705, 706, 9 A. L. R. 426. is the best interpreter of the law. Dig. 1, 3, 
O portet quod certa res deducatur  in donationem. , 37 ; Broom, Max. 931 ; Lofft, 237. 
It is necessary that a certain thing be brought 
into the gift, or made the subject of the con
veyance. Bract. fol. 15b. 
Oportet quod certa res deduoatur in judicium.  
Jenk. Cent. 84. A thing certain must be 
brought to judgment. 

O ptima est lex qUal minim u m  rel inquit arbitrio 
judicis ; opti m us judex qui mini m u m  sibi. That 
law is the best which leaves least to the dis
cretion of the judge ; that judge is the best 
who leaves least to his own. Bac. Aphorisms, 
46 ; 2 Dwar. St. 782. That system of la'Y 
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Is best which confides as little as possible 
to the discretion of the judge ; that .judge 
the best who relies as little as possible On 
his own opinion. Broom, Max. 84 ; 1 Kent, 
Comm. 478. 
Optima statuti i.nterpretatrix est (om nibus 
particul is ejusdem inspectis) ipsum statutu m.  
The best interpreter of a statute is  (all its 
parts being considered) the statute itself. 
Wing. Max. p. 239, max. 68 ;  8 Coke, 117b. 

O PT I MACY. Nobility ; men of the highest 
rank. 
O ptimam esse legem, q ure minim u m  relinquit 
arbitrio judicis ; id q uod cerlitudo ejus prrestat. 
That law is the best which leaves the least 
discretion to the judge ; and this is an ad
vantage which results from its certainty. 
Bac. Aphorisms, 8. 
O ptimus interpres rerum usus. Use or usage 
is the best interpreter of things. 2 Inst. 282 ; 
Broom, Max. 917, 930, 931. 

O ptimus interpretandi m odus est sic leges in
terpretarl ut leges legibus ooncordant. 8 Coke, 
169. The best mode of interpretation is so 
to inte�pret laws that they may accord with 

. each · other. 
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These terms are used on the stock-exchange. 
See Tenney v. Foote, 95 Ill. 99 ; Plank v. 
Jackson, 128 Ind. 424, 26 N. E. 568 ; Osgood 
v. Bauder, 75 Iowa, 550, 39 N. W. 887, 1 L. 
R. A. 655. 

O PT I O NAL W R I T. In old England practice. 
That species of original writ, otherwise called 
a "prcecipe," which was framed in the alter
native, commanding the defendant to do the 
thing required, ()!r show the reason wherefore 
he had not done it. 3 Bl. Comma 274. 

O PTOM ET R I ST. One who is skilled in, or 
practices, optometry. Webster, Dict. See 
Oculist. 

O PTOM ETRY. The employment of any 
means other than the use of drugs for the 
measurement of the powers of vision and the 
adaptation of lenses for the correction and 
aid thereof. Martin v. Baldy, 249 Pa. 253, 
94 A. 1091, 1092 ; People v. Griffith, 280 Ill. 
18, 117 N. E. 195, 196. 

OPUS. Lat. Work ; labor ; the product of 
work or labor. 

O PUS LOCATUM. The product of work let 
for use to another ; or the hiring out of work 
or labor to be done upon a thing. 

O ptimus judex, q ui minim u m  sibi. He is the O PUS MAN I F I C UM.  In old English law. best judge who relies as little as possible on Labor done by the hands ; manual labor ; his own discretion. Bacon, Aph. 46 ; Broom, such as making a hedge, digging a ditch. 
Max. 84. Fleta, lib. 2, c. 48, § 3. 
O ptim us legum .  interpres consu�tudo. 4 Inst. O PUS NOVUM. 75. Custom is 'the best interpreter of the In .the civil law. A new 

work. By this term was meant something 
newly built upon land, or taken from a work 
already erected. He was said opus novum 

facere (to make ' a new work) who, either by 
building or by taking anything away, changed 
the former appearance of a work. Dig. 39, 
1, 1, 11. 

laws. 
O PT I ON.  

I n English Ecclesiastical Law 

A customary prerogative of an archbishop, 
when a bishop is consecrated by him, to name 
a clerk or chaplain of his own to be provid
ed for by such suffragan bishop ; in lieu of 
which it is now usual for the bishop to make 
over by deed to the archbishop, his executors 
and assigns, the next presentation of such 
dignity or benefice in the bishop's disposal 
within that see, as the archbishop himself 
shall ohoose, which is therefore called his 
"option." 1 Bl. Comma 381 ; 3 Stepha Comma 
63, 64 ; Cowell. 

I n Contracts 

An. option is a privilege existing in one 
person, for which he has paid money, which 
gives him the right to buy certain merchan
dise or certain specified securities from an
other person, if he chooses, at any time with
in an agreed period, at a fixed price, or to 
selZ such property to such. other person at an 

agreed price and time. If the option gives 
the choice of buying or not buying, it is 
denominated a " call." If it gives the choice 
of selling or not, it is called a "put." If it 
i� a combination of both these, and gives the 
privilege of either buying or selling or not, 
it is caUed a "straddle'·' or a "spread eagle!' 

O R, n. A term used in heraldry, and signi
fying gold ; called "sol" by some heralds 
when it occurs in the arms of princes, and 
"topaz" or "carbuncle" when borne by peers. 
Engravers represent it py an indefinite num
ber of small points. Wharton. 

O R, conj. A disjunctive particle used to ex
press an alternative or to give a choice of one 
among two or more things. It is also used to 
clarify what has already been said, and in 
such cases, means "in other words," "to-wit," 
or "that is to say." Swift & Co. v. Bonvil
lain, 139 La. 558, 71 So. 849, 857 ; Pompano 
Horse Club v. State, 93 Fla. 415, 111 So. 801, 
805, 52 A. L. R. 51 ; Peck v. Board of Direc
tors of Public Schools for Parish of Cata
houla, 137 La. 334, 68 So. 629, 630 ; Travelers' 
Protective Ass'n v. Jones, 75 Ind. App. 29, 127 
N. E. 783, 7S5. 

Or is frequently misused ; and courts will 
construe it to mean "and" where it was so 

used; Weisman v. Continental Life Ins. Co .• 
21.6 Mo. App. ' 13, 267 S. W. 21, 23 ; State v. 
Harwi, 117 Kan. 74, 230 P. 331, 332 ; Ex 
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parte Clarke, 30 Oklo Cr. 259, 236 P. 66, 67 ; 
State .v. Cooney, 70 Mont. 355, 225 P. 1007, 
1014 ; Horn V. Klugman, 183 N. Y. S. 150, 153, 
112 Misc. 111 ; People V. Trustees of N orth
western College, 322 Ill. 120, 152 N. E. 555, 
557 ; Coleman V. Hallum (Tex. Oom. App.) 
232 S. W. 296, 297 ; Henderson v. Common
wealth, 185 Ky. 232, 215 S. W. 53, 55 ; Robert
son v. Robertson, 190 N. C. 558, 130 S. E. 166, 
168 ; Oonway's Estate v. State, 72 Ind. App. 
303, 120 N. E. 717, 721 ; State v. Oircuit Gourt 
of Dodge Oounty, 176 Wis. 198, 186 N. W. 732, 
734 ; Northern Commercial 00. V. U. S. (C. C. 
A.) 217 F. 33', 36 ; Spillman v. Succession of 
Spillman, 147 La. 47, 84 So. 489, 490 ; Worst 
v. De Haven, 262 Pa. 39, 104 A. 8oo, 803. 
However, where the word "or" is preceded 
by the word "either," it is never given a con
junctive meaning. Smith v. Farley, 155 App. 
Div. 813, 140 N. Y. S. 990, 992. 

O RA. A Saxon coin, valued at sixteen pence, 
and sometimes at twenty pence. 

O RACULUM. In the civil law. The name 
of a kind of resp6nse or sentence given by 

. the Roman emperors. 

O RAL. Uttered by the mouth or in words ; 
spoken, not written. 

O RAL CONTRACT. One which is partly in 
writing and partly depends oli spoken words, 
or none of which is in writing ; one which, 
so far as it has been reduced to writing, is 
incomplete or expresses only a part of what 
is intended, but is completed by spoken 
words ; or one which, originally written, has 
afterwards been changed orally. See Snow 
v. Nelson (0. C.) 113 F. 353 ; Railway Pas
senger, etc., Ass'n v. Loomis, 142 Ill. 560, 32 
N. E. 424 ; Moore v. Ohl, 65 Ind. A.pp. 691, 
116 N. E. 9, 10 ; Coleman v. St. Paul & Ta
coma Lumber 00., 110 Wash. 259, 188 P. 532, 
537. 

O RAL P LEAD I NG. Pleading by word of 
mouth, in the actual presence of the court. 
This was the ancient mode of pleading in 
England, and continued to the reign of Ed
ward III. Steph. Pl. 23-26. 

O RA L  TEST I MO NY. That which is deliver
ed from the lips of the witness. Bates' Ann. 
St. Ohio 1904, § 5262 (Gen. Oode, § 11522) ; 
Rev. St. Wyo. 1899, § 3704 (Rev. St. 1931, § 
89-1725). 

O RANDO PRO REGE ET REGNO. An an
cient writ which issued, while there was no 
standing collect for a sitting parliament, to 
pray for the peace and good government of 
the realm. 

and, when a woman, "oratrix." But these 
terms have long gone into disuse, and the 
customary phrases now are "plaintiff" or 
"petitioner." 

In Roman law, the term denoted an advo
cate. 

O RAT R I X. A female petitioner ; a female 
plaintiff in a bill in chancery was formerly 
so called. 

O R BAT I O N. Deprivation of one's parents 
or children, or privation in general. Little 
used. 

O RC I N US L l BERTUS. Lat. In Roman law. 
A freedman who obtained his liberty by the 
direct operation of the will or testament of 
his deceased master was so called, being the 
freedman of the deceased, (orainus,) not of 
the Meres. Brown. 

O R DA I N. To institute or establish ; to make 
an ordinance ; to enact a constitution or law. 
Kepner v. Oomm., 40 Pa. 124 ; U. S. v. Smith, ' 
4 N. J. Law, 38 ; State V. Dallas Oity, 72 Or. 
337, 143 P. 1127, 1131, Ann. Oas. 1916B, 855 . 

To confer on a person the holy orders of 
priest or deacon. Kibbe v. Antram, 4 Oonn. 
134. 

O R DA I N E RS. An elected body of 21 mem
bers appointed by Parliament in 1310 to make 
ordinances for the good of the realm. The 
whole administration passed into their hands. 
Stubbs, Early Plantagenets. 

O R
'
o EAL. The most ancient species of trial" 

in Saxon and old English law, being peculiar
ly distinguished by the appellation of "ju
dicium Dei," or "judgment of God," it being 
supposed that supernatural intervention 
would rescue an innocent person from the 
danger of physical harm to which he was ex
posed in this species of trial. The ordeal was 
of two sorts,-either fire ordeal or water or
deal ; the former being confined to persons 
of higher rank, the latter to the common peo
ple. 4 Bl. Oomm. 342. 

. Fire O rdeal 

The ordeal by fire or red-hot iron, which 
was performed either by taking up in the 
hand a piece of red-hot iron, of one, two, or 
three pounds weight, or by walking barefoot 
and blindfolded over nine red-hot plowshares, 
laid lengthwise at unequal distances. 4 Bl. 
Comm. 343 ; Cowell. 

O R D EF FE, or O R D E LFE. A liberty where
by a man claims the ore found in his own 
land ; also, the ore lying under land. Oowell. 

O RANGEM EN. A party in Ireland who keep O RD ELS. In old Englrsh law. The right of 
alive the views of William of Orange. Whar- administering oaths and adjudging trials by 
ton. ordeal within a precinct or liberty. Oowell. 

O RATO R. The plaintiff in a cause or mat- ORDENAM I ENTO. In Spanish law. An or
ter in chancery, when addressing or petition- der emanating from the sovereign, and dif· 
ing the court, used to style himself "orator," fering from a cedula only in form and in the 
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mode of its promulgation. Schm. Civil Law, 
Introd. 93, note. 

O RD ENAM I ENTO D E  A LCALA. A collec
tion of Spanish law promulgated by the Cor
tes in the year 1348. Schm. Oivil Law, In
trod. 75. 

O R D E R. 

I n a General Sense 

A mandate, precept ; a command or direc
tion authoritatively given j a rule or regula
tion. 

The distinction between "order" and "requisition" 

is that the first is a mandatory act, the latter a re
qU'lst. Mills v. Martin, 19 Johns. (N. Y.) 7. 

I n  Practice 

Every direction of a court or judge made 
or entered in writing, and not included in 
a judgment, is denominated an "order." An 
application for an order is a motion. Oode 
Civ. Proc. Oal. § 1003 ; Oode N. Y. § 400 (Oivil 
Practice Act, § 113). Tyvand v. McDonne, 
37 N. D. 251, 164 N. W. 1, 3 ; First Nat. Bank 
v. Poling, 42 Idaho, 636, 248 P. 19, 20 ; Fore
man v. Riley, 88 Ok!. 75, 211 P. 495, 496. 

Orders are al�o issued by subordinate legislative 

authorities. Such are the English orders in coun

cil, or orders issued by the privy council in the name 

of the king, either in exercise of the royal preroga

tive or in pursuance of an act of parliament. The 

rules of court under the judicature act are grouped 

together in the form of orders, each order dealing 

with a particular subject-matter. Sweet. 

An order is also an informal bill of ex
change or letter of request whereby the party 
to whom it is addressed is directed to pay or 
deliver to a person therein named the whole 
or part of a fund or other property of the 
person making the order, and which is in the 
possession of the drawee. See Oarr v. Sum
merfield, 47 W. Va. 155, 34 S. E. 804 ; People 
v. Smith, 112 Mich. 192, 70 N. W. 466, 67 
Am. St. Rep. 392 ; State v. Nevins, 23 Vt. 521. 

It is further a designation of the person 
to whom a bill of exchange or negotiable 
promissory note is to be paid. 

It is also used to designate a rank, class, 
or division of men ; as the Qrder of nobles, 
order of kni�hts, order of priests, etc. 

I n  Fre'nch Law 

The name order (ordre) is given to the op
eration which has for its ,object to fix the 
rank of the preferences claimed by the credi
tors in the distribution of the price [arising 
from the sale] of an immovable affected by 
their liens. Dalloz, mot "Ordre." 

I n  GenElral 

-Agreed' order. See Agreed. 

-Charging order. The name bestowed, in 
English practice, upon an order allowed by 
St .. 1 & 2 Vict. c. 110, § 14, and 3 & 4 Vict. 
c. 82, to be granted to a judgment creditor, 
that the property of a jud,gment debtor in 
government stock, or ill the ,stock of a,ny pub-
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lie company in England, corporate or other
wise, shall (whether standing in his own name 
or in the name of any person in trust for 
him) stand charged with the payment of the 
amount for which judgment shall have been 
recovered, with interest. 3 Steph. Comm. 
587, 588. 

-De,cretal order. In chancery practice. An 
order made by the court of chancery, in the 
nature of a decree, upon a motion or petition. 
Thompson v. McKim, 6 Har. & J. Md. 319 ; 
Bissell Oarpet Sweeper 00. v. Goshen Sweep
er 00., 72 F. 545, 19 C. C. A. 25. An order 
in a chancery suit made on motion or other
wise not at the regular hearing of a cause, 
and yet not of an interlocutory nature, but 
finally disposing of the cause, so far as a 
decree could then have disposed of it. Moz
ley & Whitley. 

-Final orde!r. One which either terminates 
the action itself, or decides some matter liti
gated by the parties, or operates to divest 
some right ; or one which completely dis
poses of the subject-matter and the rights of 
the parties. Hobbs v. Beckwith, 6 Ohio St. ' 
254 ; Entrop v. Williams, 11 Minn. 382 (Gil. 
276) ; Strull v. Louisville & N. R. Co. (Ky.) 
76 S: W. 183 ; American Brake Shoe & Foun
dry Co. v. New York Rys. 00. (0. O. A.) 282 
F. 523, 527 ; Oklahoma Oity Land & Devel
opment 00. v. Patterson, 73 Ok!. 234, 175 P. 
934, 935 ; Brooks v. J. R. Watkins Medical Co., 
81 Ok!. 82, 196 P. 956, 960 ; Lowe v. Oravens, 
112 Okl. 190, 240 P. 638, 639 ; Haygood v. 
Pinkey, 112 Oklo 30, 239 P. 456, 458 ; In re 
Simmons, 206 N. Y. 577, 100 N. E. 455, 456 ; 
Salem King's Products 00. v. La Follette, 100 
Or. 11, 196 P. 416, 417 ; Stockham v. Knol

-lenberg, 133 Md. 337, 1005 A. 305, 307 ; Mar
chant & Taylor V. Mathews Oounty, 139 Va. 
723, 124 S. E. 420, 423. 

-General ord,ers. Orders or rules of court, 
promulgated for the -guidance of practition
ers and · the regulation of ,. procedure in gen
eral, or in some general branch of its juris
diction ; as opposed to a rule or an order 
made in an individual case ; the rules of 
court. 

-I nterlocutory . order. "An order which de
cides not the cause, but only settles some in
tervening matter relating to it ; as when an 
order is made, on a motion in chancery, for 
the plaintiff to have an injunction to quiet 
his possession till the hearing of the cause. 
This or any such order, not being final, is 
interlocutory." Termes de la Ley ; Gas & 
Electric Securities Co. v. Manhattan & 
Queens Traction Corporation (0. O. A.) 266 
F. 625, 632 ; Johnson v. Roberson, 88 S. E. 
231,-171 N. C. 194 ; Theo. Hirsch 00. v. Scott, 
87 Fla.' 336; 100 So. 157, 158 ; Evans State 
Bank v. Skeen, 30 Idaho, 703, 167 P. 1165, 
11�6 ; Noble v. Kendall, 225 'N. Y. 673, 122 
N. E. 223, 224 ; Perry v. Covington S�v. Bank 
&' �r_ust- Qo., 195 Ky. 40, 241 S. W. 85(), 804 ; 
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Salmons v. Rugyerl� 103 N. 1. Law, 596, 137 A. 
568, 569 ; Simons v. ' Morris, 325 Ill. 199, 156 
N. E. 280 ; Joyce v. Nona Mills Co., 142 La. 
934, 77 So. 854. 

-Money order. See Money. 

-Order and disp'ositlon of goods and chattels. 
When goods are in the "order and disposition" 
of a bankrupt, they go to his trustee, and 
have gone so since the time of James I. 
Wharton. 

-Order nisi. A provisional or conditional or
der, allowing a certain time within which to 
do some required act, on failure of which the 
order will be made absolute. 

-Orde,r of discharge. In England. An order 
made under the bankruptcy act of 1869, by a 
court of bankruptcy, the effect of which is to 
discharge a bankrupt from all debts, claims, 
or demands provable under the bankruptcy. 

OBDIN'AlrOB OF 1647 

-..$top order. The meaning of a stop order 
given to a broker is to wait until the market 
price of the particular security reaches a spec
ified figure, and then to "stop" the transac
tion by ' either selling or buying, as the case 
may be, as well as possible. Porter v. Worm
ser, 94 N. Y. 431. 
O RD ERLY. An "orderly" in charitable hospi
tal, while engaged in nursing, acts on own re
sponsibility for negligence like . other nurses 
and doctors ; an orderly being a hospital at
tendant who does general work. Phillips v. 
Buffalo General Hospital, 239 N. Y. 188, 146 
N. E. 199, 200. 

O R DERS. The directions as to the course 
and purpose of a voyage given by the owner 
of the vessel to the captain or master. For 
other meanings, see Order. 

O R D ERS OF T H E  DAY. Any member of the 
English house of commons who wishes to pro
pose any question, or to "move the house," as 

-Order of filiation. An order made by a court it is termed, lllust, in order to give the house 
or judge having jurisdiction, fixing the pa- due notice of his intention, state the form or 
ternity of a bastard child upon a given man, nature of his motion on a previous day, and 
and requiring him to provide for its support. have it entered in a book termed the "order-

-Order of re,vivor. In EngIish practice. An '  book ;" and the motions �o entered, the �ouse 

order as of course for the continuance of an arranges, shall be .consIdered on partIcular 

b t d 't It d d th b'n f . days, and such motIons or matters, when the a a e SUI . superse e e I 0 reVIvor. day arrives for their being considered, are 
-Restraining o'rder. In equity practice. An then termed the "orders of the day." Brown. 
order which may issue upon the filing of an A similar practice obtains in the legislative 
application for an injunction forbidding the bodies of this country. 
defendant to do the threatened act until a O RD I NANCE. A rule established by author
hearing on the application can be had. ity ; a permanent rule of action ; a law or 
Though the term is sometimes used as a syno- statute. In a more limited sense, the term 
nym of "injunction," a restraining order is ' , is used to designate the enactments of the 
properly distinguishable from an injunction, legislative body of a municipal corporation . ..  
in that the former is intended only as a re- Citizens' Gas Co. v. Elwood, 114 Ind. 332, 16 
straint upon the defendant until the propriety N. E. 624 ; State v. Swindell, 146 Ind. 527, 45 
of granting an injunction, temporary or per- N. E. 700, 58 Am. St. Rep. 375 ; . Bills v. Gosh
petual, can be determined, and it does no more en, 117 Ind. 221, 20 N. E. 115, 3 L. R. A. 261 ; 
than restrain the proceedings until SUCll deter- State v. Lee, 29 Minn. 445, 13 N. W. 913. 
mination. Wetzstein v. Boston, etc., Min. Co. ,  Strictly, a bUI or law which might stand 
25 Mont. 135, 63 P. 1043 ; State v. Lichten- with the old law, and did not alter any statute 
berg, 4 Wash. 407, 30 P. 716 ; Riggins v. in force at the time, and which became com
Thompson, 96 Tex. 154, 71 S. W. 14 ; Whitmer plete by the royal assent on the parliament 
v. William Whitmer & Sons, 11 Del. Ch. 185, roU, without any entry on the statute roU. A 
98 A. 940, 941 ; Hartzog v. Seeger Coal Co. biU or law which might at any time be amend
(Tex. eiv. App.) 163 S. W. 1055, 1057 ; Las- ed by the parliament, without any statute. 
well v. Seaton, 107 Kan. 439, 191 P. 266, 267 ; Hale, Com. Law. An ordinance was other
Ex parte Zuccaro, 100 Tex. 197, 163 S. W. 579, wise distinguished from a statute by the cir-
680, Ann. Cas. 1917B, 121 ; Mason v. Milligan, cum stance that the latter required the three-
185 Ind. 319, 114 N. E. 3 ;  Labbitt v. Bunston, fold assent of king, lords, and commons, While 
80 Mont. 293, 260 P. 727, 730. In English law, an ordinance might be ordained by one or two 
the term is speciaHy applied to an order re- of these constituent bodies. See 4 Inst. 25. 
straining the Bank of England, or any public The name has also been given to certain 
company, from allowing any dealing with enactments, more general in their character 
some stock or shares specified in the order. It than ordinary statutes, and serving as organic 
is granted on motion or petition. Hunt, Eq. laws, yet not exactly to be called "constitu
p. 216. tions." Such was the "Ordinance for the gov

-Speaking order. An order which contains 
matter which is explanatory or illustrative of 
the mere direction which is given by it is 
sometimes thus called. Duff v. Duff, 101 Cal. 
.1, 35 P. 437. 

ernment of the North-West Territory," enact
ed . by congress in 1787. 

O R D I NANCE O F  1 647. A law passed by the 
Colony of Massachusetts, still in force, in a 
modified form, whereby the state owns the 
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great ponds within its confines, which are In the Civil Law 
held in trust for public uses. Watuppa Res- A judge who has authority to take cog-
ervoir Co. v. Fall River, 147 Mass. 548, 18 N. nizance of causes in his own right, and not by E. 465, 1 L. R. A. 466. deputation. Murden v. Beath, 1 Mill. Const. 
O R D I NANCE OF 1 648. A law of England re. (S. 0.) 269. 
lating to admiralty jurisdiction. See Bened. 
Adm. § 99. It expired in 1660. 

O RD I NANCE O F  1 68 1 .  An ordinance of 
France relating to maritime affairs. See 
Bened. Adm. § 173. 

O R D I NANCE OF 1 787. A statute for 'the 
government of the Northwest Territory. Re
ligious and legal freedom, encouragement of 
education, just treatment of the Indians, the 
future division into States, . and the exclusion 
of slavery were ordained. Webster, Dict. 

O R D I NANCE OF THE FO REST. In' English 
law. A statute made touching matters and 
causes of the forest. 33 & 34 Edw. 1. 

O R D I NANCES OF EDWARD I. Two laws 
and ordinances published by Edward I. in the 
second year of his reign, at Hastings, relating 
to admiralty jurisdiction. These are said to 
have been the foundation of a consistent usage 
for a long time. See Bened. Adm. § 55. 

O RD I NAND I  LEX. Lat. The law of pro
cedure, as distinguished from the substantial 
part of the law. 

O rdinarius ita dioitu'r l1uia habet ordinariam 
j urisdictione'm, in jure proprio, et non propte,r 
deput'atione'm. Co. Litt. 96. The ordinary is 
so called because he has an ordinary jurisdic
tion in his own right, and not a deputed one. 

"O R D I NARY, n. 

At Common Law 

One who has exempt and immediate juris
diction in causes ecclesiastical. Also a bish
op ; and an archbishop is the ordinary of the 
whole province, to visit and receive appeals 
from inferior jurisdictions. Also a commis
sary or official of a bishop or other ecclesiasti
cal judge having judicial power ; an archdea
con ; officer of the royal household. Wharton. 

I n  American Law 

A judicial officer, in several of the states, 
clothed by statute with powers in regard to 
wills, probate, administration, guardianship, 
etc. Darrow v. Darrow, 201 Ala. 477, 78 So. 
383, ' 384. 

. . 

A public house where food and lodging are 
furnished to the traveler and his beast, at 
fixed rates, open to · whoever may apply for 
accommodation, and where intoxicating liquor 
is sold at retail. Talbott v. Southern Semi
nary, 131 Va. 576, 109 S,. E. 440, 441, 19 A. L. 
R. 534. 

' 

I n  Scotch Law 

-Ordinary of Newgate. The clergyman who is 
attendant upon condemned malefactors in 
that prison to prepare them for death ; he 
records the behavior of such persons. F'or
merly it was the custom of the ordinary to 
publish a small pamphlet upon the execution 
of any remarkable criminal. Wharton. 

-Ordinary of assize, and sessions. In old Eng
lish law. A deputy of the bishop of the dio
cese, anciently appointed to give malefactors 
their · neck-verses, and judge whether they 
read or not ; also to perform divine services 
for them, and assist in preparing them for 
death. Wharton. 

O R D I NARY, adj. Regular ; usual ; common ; 
often recurring ; according to established or
der ; settled ; customary ; reasonable ; not 
characterized by peculiar or unusual circum
stances ; belonging to, exercised by, or char
acteristic of, the normal or average individu
al. See Zulich v. Bowman, 42 Pa. 83 ; Chica
go & A. R. Co. v. House, 172 Ill. 601, 50 N. E. 
151 ; Jones v. Angell, 95 Ind. 376 ; U. S. v. Tod 
(C. O. A.) 296 F. 888, 889 ; Albrecht v. Schultz 
Belting Co., 299 Mo. 12, 252 S. W. 400, 402 ; 
Syracuse Malleable Iron Works v. Travelers' 
Ins. Co., 94 Misc. 411, 157 N. Y. S. 572, 574 ; 
Terre Haute 1. & E. Traction Co. v. Maberry, 
52 Ind. App. 114, 100 N. E. 401, 404 ; State 
,v. Coulter (Mo. Sup.) 204 S. W. 5 ;  Albrecht v. 
Schultz Belting 00., 299 Mo. 12, 252 S. W. 400, 
402. 
-O rdinary call ing.  Those things which are re
peated daily or weekly in the course of busi
ness. E,llis v. State, 5 Ga. App. 615, 63 S. 
E. 588. 

-Ordinary conveyances. Those deeds of trans
fer which are entered into between two or 
more persons, without an assurance in a supe
rior court of justice. Wharton. 

-Ordinary oourse of business. The transac
tion of business according to the usages and 
customs of the commercial world generally 
or of the particular community or (in some 
cases) of the particular individual whose acts 
are under consideration. See Rison v. Knapp, 
20 Fed. Cas. 835 ; Christianson v. Farmers' 
Warehouse Ass'n, 5 N. D. 438, 67 N. W. 300, 32 
L. R. A. 730 ; In re Dibblee, 7 F'ed. Cas. 654. 
-Ordinary expense. An expense is "ordinary" 
if it is in an ordinary class, if in the ordinary 
course of the transaction of municipal busi
ness or the maintenance of municipal property 
it may and is likely to become necessary ;: and 
it will be assumed that if . by law a: specific 

A single judge of the court of session, who duty is imposed, and the mode of performance 
decides" with or without a jury,- as t.he case is preS'ci-ibed, so that no discretion is left with' · 
may be.- Brande. . .. ' the officer, the expense necessarily wcurred in . 
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discharging the duty Is a "necessarY expense." 
Dexter Horton Trust & Savings Bank T. 

Olearwater County (D. C.) 235 F. 743, 750 ;  
Arthur v. Horwege, 2 8  Cal. App. 738, 153 P. 
980, 981 ; State v. Carter, 31 Wyo. 401, 226 P. 
690, 693 ; Thomas V.- Glindeman, 33 Idaho, 
394, 195 P. 92, 93 ; Miles v. City of Ashland, 
172 Wis. 605, 179 N. W. 779. 

-Ordinary , handling. As in a railroad's bag
gage tariff, providing that cases marked 
"Fragile" and likely to be damaged by ordi
nary handling will not be accepted, except at 
owner's risk, means merely ordinary wear 
and tear necessarily incidental to transporta
tion of such articles, where reasonable care 
is used. Perkins v. New York, N. H. & H. R. 
Co., 232 Mass. 336, 122 N. E. 306, 307. 

. ...;..Ordinary hazards of occupation. Those aris
ing without negligence on part of master. 
Chesapeake & O. Ry. Co. v. Coleman, 220 Ky. 
64, 294 S. W. 809, 810. 

-Ordinary inspection.  As applied to railroad 
equipment.- That degree - of care and of in
spection which ordinarily prudent railroad 
companies, their officers and employees, com
monly ' use under similar circumstances. Ca
nadian Northern Ry. Co. v. Senske (C. C . . A.) 
201 F. 637, 642. 

-Ordinary kero'se'ne. The kerosene sold in the 
open market, kerosene of a lawful grade and 
quality ordinarily sold for the general use 
of the public for illuminating purposes. 
Standard Oil Co. v. Reagan, 15 Ga. App. 571, 
84 S. E. 69, 76. 

-Ordinary persons. Men of ordinary care and 
diligence in relation to any particular thing. 
Ford v. Engleman, 118 Va. 89, 86 · S. E. 852, 
855. 

-Ordinary proceeding. Such a proceeding as 
was known to the common law and was for
merly conducted in accordance with the pro-' 
ceedings of the common-law courts, and as is 
generally known under the modern Codes to 
be such a proceeding as is started by the is
suance of a summons, and results in a judg
ment enforceable by execution. Dow v. Lillie. 
26 N. D. 512, 144 N. W. 1082, 1084, L. R. A. 
1915D, 754. 

-Ordinary repairs.. Such as are necessary to 
make good the usual wear and tear or natural 
and unavoidable decay and keep the property 
in good condition. See Abell v. Brady, 79 Md. 
94, 28 A. 817 ; Brenn v. Troy, 60 Barb. (N. Y.) 
421 ; Clark Civil Tp. v. Brookshire, 114 Ind. 
437, 16 N. E. 132 ; Syracuse Malleable Iron 
Works v. Travelers' Ins. Co., 94 Misc. 411, 157 
N. Y. S. 572, 574 ; Conners v. Winans, 122 
Misc. 824, 204 N. Y. S. 142, 148 ; Dolph v. 
Maryland Casualty Co., 303 Mo. 534, 261 S. W. 
330, 334 ; Nixon v� Gammon, 191 Ky. 171, 229 
S. W. 75, 77 ; Dreyfuss v. Process Oil & Fuel 
00;, 142 La. ' 564, 77 So. 283, 285 ; Farmers' 
Handy Wagon Co. v. Casualty Co. of Anlelica, 
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184 Iowa, 778, 169 N. W. 178 ; Springfield 
Light, Heat & Power Co. v. Philadelphia Cas
ualty Co., 184 Ill. App. 175, 178. 

-Ordinary risks. Those incident to the busi
ness, and do not imply the result ' of the mas
ter's negligence. The expression "extraordi
nary risks" is generally used to describe 
risks arising from the negligence of the mas
ter, and they are generally held not to be as
sumed unless known or obvious. Emanuel 
v. Georgia & F. Ry. Co., 142 Ga. 543, 83 S. 
E. 230, 231 ; Arundell v. American Oilfields 
Co., 31 Oal. App: 218, 160 P. 159, 165 ; Louis
ville & N. R. Co. v. Wright, 202 Ala. 255, 80 
So. 93 ; Houston Lighting & Power Co. v. 
Conley (Tex. Civ. App.) 171 S. W. 561, 563 ; 
Emerick v. Slavonian Roman Greek Catholic 
Union, 93 N. J. Law, 282, 108 A. 223 ; Neary 
v. Georgia Public Service Co., 27 Ga. App. 
238, 107 S. E. 893, 896. 

-Ordinary seaman. A sailor who is capable of 
performing the ordinary or routine duties of 
a seaman, but who is not yet so proficient in 
the knowledge and practice of all the various 
duties of a sailor at sea as to be rated as an 
"able" seaman. 

-Ordinary services of administrators include 
all the services incident to the closing and 
distribution of an estate, and not merely the 
receiving and disbursing of the funds and t'O 
justify an all'Owance 'Of further compensation 
the administrator must have rendered serv
ices of an extraordinary character necessary 
to the protection of the estate, and, if he em
ploys another to perform services which he 
is required to perform under the law, he can
not charge such services as an expense of ad
ministration. In re Carmody's Estate, 163 
Iowa, 463, 145 N. W. 16, 17. 

' 

-Ordinary skill in an art, means that degree 
of skill which men engaged in that particular 
art usually employ ; not that which belongs 
to a few men only, of extraordinary endow
ments and capacities. Baltimore Baseball 
Club Co. v. Pickett, 78 Md. 375, 28 A. 279, 22 
L. R. A. 690, 44 Am. St. Rep. 304 ; Waugh 
v. Shunk, 20 Pa. 130 ; Burrichter v. Bell, 196 
Iowa, 529, 194 N. W. 947, 948. 

-Ordinary travel. Moving a house along a 
village street is not using the street [or the 
purpose of ordinary travel ; and the statu
tory requirement that a teleph'One company 
shall locate its lines so as not to interfere 
with the safety and convenience of "ordinary 
travel" does n'Ot make it the duty of the com
pany to rem'Ove its wires from the street to 
permit the passage of a house along the same. , 
Collar v. Bingham Lake Rural Teleph'One Co., 
132 Minn. 110, 155 N. W. 1075, 1076, L. R. A. 
1916C, 1249. 

-Ordinary written law. Law made, within 
constitutional restricti'Ons, by the Legisla-
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ture. State v. Marcus, 160 WJs. 354, 152 N. -Ordo attachiamentorum .  In old practice. 
W. 419, .422. The order of attachments. Fleta, lib. 2, Co 

-Dangers ordi nari ly I ncident to employment 
are those commonly and usually pertaining 
to and incident to it, which a reasonably 
prudent person might anticipate, and do not 
include danger by acts of negligence, unless 
habitual and known to the servant. Ohicago, 
R. I. & G. Ry. Co. v. Smith (Tex. Oiv. App.) 
197 S. W. 614, 618. 

As to ordinary "Oare," "Diligence," "Neg
ligence," see those titles. 

O R D I NAT I O N  is the ceremony by which a 
bishop confers on a person the privileges. and 
powers necessary for the execution of sacer
dotal functions in the church. Phillim. Ecc. 
Law, 110. 

O RD I NAT I O N E  CONTRA SERV I ENTES. A 
writ . that lay against a servant for leaving 
his master contrary to the ordinance of St. 
23 & 24 Edw. III. Reg. Orig. 189. 

51, § 12. 

-Ordo g riseus. The gray friars, or order of 
Cistercians. Du Oange. 

-Ordo judiciorum.  In the canon law. The or
der of judgments ; the rule by which the due 
course of hearing each cause was prescribed. 
4 Ueeve, Eng. Law, 17. 

-Ordo niger. The black friars, or Benedic
tines. The Oluniacs likewise wore black. 
Du Cange. 

O R D ONNANCE. Fr. In French law, an or
dinance ; an order of a court ; a compilation 
or systematized body of law relating to a par
ticular SUbject-matter, as, commercial law 
or maritime law. Particularly, a compila
tion of the law relating to prizes and cap
tures at sea. See Ooolidge v. Inglee, 13 
Mass. 43. 

O R D I NATU M  EST. In old practice. It is O R E-LEAVE. A license or right to dig and: 
ordered. The initial words of rules of court take ore from land. Ege v. Kille, 84 Pa. 340. 
when entered in Latin. 

O R E  TENUS. Lat. 13y word of mouth ; 
O rdine placitandi servato, servatur  et jus. orally. Pleading was' anciently carried on When the order of pleading is observed, the 

01"e tenu,8, at the bar of the court. 3 Bl. law also is O'bserved. 00. Litt. 303a ; Broom, Oomm. 293. Max. 188. 

O R D I N ES. A general chapter or other sol- O R FG I LD. In Saxon law. The price or 
emn convention of the religious of a particu- valUe of a beast. A payment for a beast. 
lar order. The payment or forfeitur'e of a beast. A 

O R D I NES MAJ ORES ET M I NO RES. In ec
clesiastical law. The holy orders of priest, 
deacon, and subdeacon, any of which quali
fied for presentation and admfssion to an ec
clesiastical dignity or cure were called "or
cline8 ma.jore8;" and the inferior orders of 
chanters, psalmists, ostiary, reader, exorcist, 
and acolyte were called "orcline8 minores." 
Persons ordained to the orclines minores had 
their prima tonsura, different from the ton-
8ura clericalis. Oowell. 

O RD I N: l S  BENEF I C I UM.  Lat. In the civil 
law. The benefit or privilege of order ; the 
privilege which a surety for a debtor had of 
requiring that his principal should be dis
cussed, or thoroughly prosecuted, before the 
creditor could resort to him. Nov. 4, c. 1 ;  
Heinecc. Elem. lib. 3, ti.t. 21, § 883. 

O R D I NU M  FUG I T I V I .  In old English law. 
Those of the religious who deserted their 
houses, and, throwing off the habits, re
nounced their particular order in contempt 
of their oath and other obligations. Paroch. 
Antiq. 388. 

ORDO. Lat.. That rule which monks were 
obliged to . observe. Order ; regular succes
sion. An order of a court. 

-Ordo . albus. The ' white friars . or Augus
tines. Du Cange. 

penalty for taking away cattle. Spelman. 

O RGAN I C  ACT. An act of congress confer
ring powers of government upon a territory. 
In re Lane! 135 U. S. 443, 10 Sup. Ct. 760, 34 
L. Ed. 219. 

A statute 'by which a municipal corpora
tion is organized and created is its "organic 
act" and the limit of its powe'r, so that aU 
acts beyond the scope of the powers there 
granted are void. Tharp v. Blake (Tex. Civ. 
App.) 171 S. W. 549, 550. 

O RGAN I C  LAW. The fundamental law, or 

constitution, of a state or nation,' written or 
unwritten ; that law or system of laws or 
principles which defines and establishes the 
organization of its government. St. Louis 
V. Dorr, 145 Mo. 466, 46 S. W. 976, 42 L. R. A. 
686, 68 Am. St. Rep. 575. 

O RGAN IZE. To establish or furnish with 
organs ; to systematize ; to put into working 
order ; to arrange in order for the normal 
exercise of its appropriate functions; 

The word "organtze," as used in railroad 
and other charters, ordinarily signifies the
choice and qualification of all necessary offi- ' 
cers for the transaction of the business of" 
the corporation. This is usually done after 
all the ,capital. stock has 'been subscribed for. 
New Haven & D. R. Co. V� Ohapman, a& 
Conn. 66. 
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O RGAN I ZED COUNTY. A cO'unty which 
has its lawful officers, legal .machinery, and 
means for carrying out the powers and per
forming the duties pertaining to it as a quasi 
municipal corporation. In re Section No. 6, 
66 Minn. 32, 68 N. W. 323. 

. 

O RG I LD. In Saxon law. Without recom
pense ; as where no satisfaction was to be 
made for the death of a man killed, so that 
he was judged lawfully slain. ' Spelman. 

O R I G I NAL. Primitive ; first in order ; bear
ing its own authority, and not deriving au
thority from an outside source ; as original 
jurisdiction, original writ, etc. As applied to 
documents, the original is the first copy or 
archetype ; that from which another instru
ment is transcribed, copied, or imitated. 

A carbon impression of a letter written on 
a typewriter, made by the same stroke of the 
keys as the companion impression, is an 
"original." Either impression is primary evi
dence of the contents of the letter, and no
tice to produce the original mailed letter in 
order to introduce one of the retained copies 
in evidence is not necessary. U. S. Fire Ins. 
Co. of Oity of New York v. L. C. Adam Mer
cantile 00., 117 Okl. 73, 245 P. 885, 887 ; 
Anglo-Texas Oil 00. v. Manatt, 125 Ok!. 92, 
256 P. 740, 742 ; Arenson v. Jackson, 162 N. 
Y. S. 142, 143, 97 Misc. Rep. 606. 

-Original b il l .  In equity pleading. A bill 
which relates to some matter not before liti
gated in the court by the same persons st�nd
ing in the same interests. Mitf. Eq. PI. 33 ; 
Longworth v. Sturges, 4 Ohio St. 690 ; Ohrist
mas v. Russell, 14 Wall. 69, 20 L. Ed. 762. 
In old practice. The ancient mode of com
mencing actions in the English court of 
king's bench. See Bill. 

-Original charter. In Scotch law. One by 
which the first grant of land is made. On 
the other hand, a charter by progress is one 
renewing the grant in favor of the heir or 
singular successo� of the first or succeeding 
vassals. Bell. 

-Original contractor. An "original contrac
tor" is one who for a fixed price agrees with 
owner to perform certain work or furnish 
certain material. San Antonio, U. & G. R. 
CO: v. Hales (Tex. Oiv. App.) 196 S. W. 903, 
906 ; East Arkan

'
sas Lumber Co. v. Bryant 

(Mo. App.) 247 S. W. 496, 497 ; Hihn-Ham
mond Lumber 00. v. Elsom, 171 Oal. 570, 154 
P. 12, 13, Ann. Cas. 19170, 798. 

-Original conveyances. Those conveyances 
at common law, otherwise termed "primary," 
by which a benefit or estate is created or first 
arises ; comprlsmg feoffments, gifts, grants, 
leases, exchanges, and partitions. 2 BI. 
Comm. 309. 

. 

-Original entry. The first entry of an item 
O'f an account made by a trader or other per-

ORIGINAL 

sO'n in his account..lboO'ks, as distinguished 
frO'm entries posted intO' the ledger O'r copie4 
from other books. Keller Electric 00. v. 
B,urg, 168 N. W. 98, 140 Minn. 360 ; Shea v. 
Biddle Improvement 00., 188 Iowa, 952 , 176 
N. W. 948, 949 ; Weinbel"g v. Garren (Tex. 
Oiv. App.) 155 S. W. 10113 ; Jobe v. Monereau, 
67 Pa. Super. Ct. 311, 315 ; Trainor v. Robyn, 
164 Iowa, 508, 146 N. W. 450 ; Lewis Mears 
00. v. Norfolk Oounty Oreamery, 48 R. I. 221, 
137 A. 149, 150. 

-Original estates. See Estate. 

-Original evidence. See Evidence. 

-Original inventor. In patent law, a pioneer 
in the art ; one who evolves the original idea 
and brings it to some successful, useful and 
tangible result ; as distinguished from an im
prover. Norton v. Jensen, 90 F. 415, 33 O. O. 
A. 141. 

-Original j urisdiction. See Jurisdiction. 

-Original package. A package prepared for 
interstate or foreign transportation, and re
maining in the same condition as when it 
left the shipper, that is, unbroken and un
divided ; a package of such form and size as 
is used by producers or shippers for the pur
pose of securing both convenience in handling 
and security in transportation of merchan
dise between dealers in the ordinary course 
of actual commerce. Austin v. Tennessee, 
179 U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224 ; 
Haley v. State, 42 Neb. 556, 60 N. W. 962, 47 
Am. St. Rep. 718 ; State v. Winters, 44 Kan. 
723, 25 P. 2.35, 10 L. R. A. 616 ; State ex reI. 
Black v. Delaye, 193 Ala. 500, 68 So. 993, 995. 
L. R. A. 1915E, 640 ; Dr. J. L. Stephens Co. 
v: U. S. (C. C. A.) 203 F. 817, 818 ; Mexican 
Petroleum Corporation v. City of South Port
land, 121 Me. 128, 115 A. 900, 901, 26 A. L. 
R. 965 ; West Virginia & Maryland Gas Co. 
v. Towers, 134 Md. 137, 106 A. 265, 268. 

-Origi nal plat. The first plat of a town from 
the subsequent additions, and "original town" 
is employed in the same way. State v. City 
of Victoria, 97 Kan. 638, 156 P. 705, 708. 

-Original vei n. Is used to describe the dif
ferent veins found within the same surface 
boundaries and may refer to the relative im
portance or value of the different veins, or 
the relations to each other, or to the time of 
discovery, but most frequently is used to dis
tinguish between the discovery vein and oth
er veins within the same surface b oundaries. 
Northport Smelting & Refining Co. v. Lone 
Pine-Surprise Oonsol. Mines Co. (D. C. Wash.) 
271 F. 105, 111. 

-Original promise. An original promise, with
out the statute of frauds, is one in which the 
direct and leading object of the promisor is 
to further or promote some purpose or inter
est of his own, althougb the incidental ef
fect may be the payment of the debt of �n-
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other. Pace v. Springer, 23 N. M. 586, 170 
P. 879, 880 ; Miller v. Davis, 168 Ky. 661, 182 
S. W. 839, 840 ; Lohmeyer v. Young (Mo. App.) 
195 S. W. 507, 508 ; Lovell v. Haye, 85 Wash. 
109, 147 P. 632, 634, ; Brown v. Brown (Tex. 
Civ. App.) 155 S. W. 551 ; Fairbanks v. Bar
ker, 115 Me. 11, 97 A. 3, 5 ;  Bunton v. Campre
don, 24 N. M. 314, 171 P. 142, 144 ; Umpqua 
Valley Bank of Roseburg v. Wilson, 120 Or. 
396, 252 P. 563, 565 ; Olson v. McQueen, 24 N. 
D. 212, 139 N. W. 522, 524. 

-Original process. See Process. 

-Original writ. See Writ. 

-Single original. An original instrument 
which is executed singly, and not in dupli
cate. 

O R I G I NA L I A. In English law. Transcripts 
sent to the remembrancer's office in the ex
chequer out of the chancery, distinguished 
from recorda, which contain the judgments 
and pleadings in actions tried before the bar
ons. The treasurer-remembrancer's office was 
abolished in 1833. 

O rigine propria neminem posse voluntate sua 
eximi  manifestum e'st. It is evident that no 
one' is  able of his own pleasure, to do away 
with his proper origin. Code 10, 38, 4 ; Broom, 
Max. 77. 

Origo rei inspici debet. The origin of a thing 
ought to be regarded. Co. Litt. 248b. 

ORN EST. In old English law. The trial by 
battle, which does not seem to have been 
usual in England before the time of the Con
queror, though originating in the kingdoms 
of the north, where it was practiced under 
the name of "holmgang," from the custom 
of fighting duels on a small island or holm. 
Wharton. 

O RPHAN. Any person (but particularly a 
minor or infant) who has lost both (or one) 
of his or her parents. More pa'rticularly, a 
fatherless child. Soohan v. Philadelphia, 33 
Pa. 24 ; Poston v. Young, 7 J. J. Marsh. (Ky.) 
501 ; Chicago Guaranty Fund Life Soc. v. 
Wheeler, 79 Ill. App. 241 ; Stewart v. Morri
son, 38 Miss. 419 ; Downing v. Shoenberger, 
9 Watts (Pa.) 299. 

O R PHANAGE PART. That portion of an in
testate's effects which his children were enti
tled to by the custom of London. This C'Us
tom appears to have been a remnant of what 
was once a general law all over England, 
namely, that a father should not by his will 
bequeath the entirety of his personal estate 
away from his family, but should leave them 
a third part at least, called the "children's 
part," corresponding to the "bairns' part" 
or wgitim of Scotch law, and also (although 
not in amount) to the Zegitima quarta of Ro
man law. (Inst. 2, 18.) This custom of Lon
don was aboliShed by St. 19 & 20 Vict. c. 94. 
Brown. 
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ORPHANO,TRO P H I .  In the civil law. Man
agers of houses. for orphans. 

ORPHAN S' C O U RT. In American law. 
Courts of probate jurisdiction, in Delaware, 
Maryland, New Jersey, and Pennsylvania. 

O RTELLI . The claws of a dog's foot. Kitch. 

O RTOLA G I U M .  A garden plot or hortilage� 

O RW I GE, S I N E  WITA. In old English law .. 
Without war or feud, such security being pro
vided by the laws, for homicides under cer
tain circumstances, against the foehth, or' 
deadly feud, on the part of the family of tbe' 
slain. Anc. Inst. Eng. 

OSC U L I ,  J US. The right to kiss. According 
to the old. phraseology there could be no mar
riage within the circle of the jU8 o8cuU,.---the 
seventh degree. Second cousins (sixth degree) 
could not marry. Muirhead, Rom. L. 26. 

OSTE N D I T  VOB IS. Lat. In old pleading� 
Shows to you. Formal words with which 
a demandant began his count. Fleta, lib. 5,. 
c. 38, § 2. 

OSTENS I BLE AGENCY. An implied or pre
sumptive agency, which exists where one, ei
ther intentionally or from want of ordinary 
care, induces another to believe that a third' 
person is his agent, though he never in fact 
employed him. Bibb v. Bancroft (Cal.) 22: 
P. 484 ; First Nat. Bank v. Elevator Co., 1l! 
N. D. 280, 91 N. W. 437. 

OSTENSI B LE PARTN ER. One whose name· 
appears to the world as such, though he have 
no interest in the firm. Civ. Code 1910, i' 
3157. Roberts v. Curry Grocery Co., 18 Ga. 
App. 53, 88 S. E. 796. 

OSTENSI O. A tax anciently paid by mer-· 
chants, etc., for leave to show or expose their' 
goods for sale in markets. Du Cange. 

OSTENTUM. Lat. In the civil law. .A. mon
strous or prodigious birth. Dig. 50, 16, 38. 

OSTEO PATH .  One who practices osteopa· 
thy. State v. Chase, 76 N. H. 553, 86 A. 144 .. 

OSTEOPATHY. A method or system of treat
ing various diseases of the human body with
out the use of drugs, by manipulation applied� 
to various nerve centers, rubbing, pulling, and 
kneading parts of the body, flexing and ma
nipulating the limbs, and the mechanical re-
adjustment of any bones, muscles, or liga
ments not in th� normal position, with a view
to removing the cause of the disorder and" 
aiding the restorative force of nature in cases· 
where the trouble originated in misplacement 
of parts, irregular nerve action, or defective· 
,circulation. See Little v. State, 60 Neb. 749, 
84 N. W., 248, 51 L. R. A. 717 ; Nelson v. State · 
Board of Health, 108 Ky. 769, 57. S. W. 501,.. 
50 L. R. A. 383 ; State v. Liffring, 61 Ohio St. 
39, 55 N. · E. 168, 76 Am. St. Rep. 358 ; Parks.. 
·v. State, 159 Ind. 211, 64 N. E. 862, 59 L. R. A._ 
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190. A system of treatment based on the the
<ory that diseases are chiefly due to deranged 
mechanism of the bones, nerves, blood ves
sels, and otbp.r tissues, and can be remedied 
by manipulations of these parts. Special at
tention is given to the readjustment of any 
bones, muscles, or ligaments not in the normal 
position. Waldo v. Poe (D. C.) 14 F.(2d) 749, 
751 ; Arnold v. Schmidt, 155 Wis. 55, 143 N. 
W. 1055, 1058. The term does not include 
the practice of optometry. Ex parte Rust, 
181 Cal. 73, 183 P. 548, 550, nor, at least under 
some statutes, the practice of medicine or 
surgery. State v. Sawyer, 36 Idaho, 814, 214 
P. 222. 

.oST I A  REG N I .  Lat. Gates of the kingdom. 
The ports of the kingdom of England are so 
,called by Sir Matthew Hale. De Jure Mar. 
pt. 2, c. 3. 

'OST I U M ECCLES l fE. Lat. In old English 
law. The door or porch of the church, where 
dower was anciently conferred. 

.oSWALD'S LAW. The law by which was 
.effected the ejection of married priests, and 
the introduction of monks into churches, by 
Oswald, bishop of Worcester, about A. D. 964. 
Wharton. 

OSWALD'S LAW H U N D RED. An ancient 
hundred in Worcestershire, so called from 
Bishop Oswald, who obtained it from King 
Edgar, to be given to St. Mary's Church in 
Worcester. It was exempt from the sheriff's 
jurisdiction, and comprehends 300 hides of 
land. Camd. Brit. 

OTER LA TOUAI LLE. In the laws of Oler
on. To deny a seaman his mess. Literally, 
to deny the table-doth or victuals for three 
meals. 

,OTH ER. Different or distinct from that al
ready mentioned ; additional, or further. State 
v. Chicago, M. & St. P. Ry. Co., 128 Minn. 25, 
150 N. W. 172, 173 ; City of Ft. Smith v. Gun
ter, 106 Ark. 371, 154 S. W. 181, 183 ; State v. 
Blumenthal, 136 Ark. 532, 203 S. W. 36, 37, L. 
R. A. 1918E. 482. 

Following an enumeration of particular 
classes "other" must be read as "other such 
like," and includes only others of like kind and 
character,' Southern Ry. Co. v. Columbia 
Oompress Co. (0. C. A.) 280 F. 344, 348 ; First 
Nat. Bank of Anamoose v. U. s. (C. C. A.) 206 
F. 374, 379 ; Van Pelt v. Hilliard, 75 Fla. 792, 
78 So. 693, 697, L. R. A. 1918E, 639 ; Baker v. 
Baker, 82 N. J. Eq. 150, 91 A. 729, 730 ; George 
H. Dingledy · Lumber Co. v. Erie R. Co., 102 
Ohio St. 236, 131 N. E. 723, 726. 

.oTH ESWO RTH E. In Saxon law. Oaths
worth ; oath worthy ; worthy or entitled to 
make oath. Bract. fols. 185, 292b. 

OUT' or BENEFIT 

Life Ass'n v. St. Louis County Assessors, 49 
Mo. 518. 

O UNCE. The twelfth part ; the twelfth part 
of a pound troy or the ,sixteenth part of a 
pound avoirdupois. 

O U NCE LAN DS. Certain districts or tracts 
of lands in the Orkney Islands were former
ly so called, because each paid an annual tax 
of one ounce of silver. 

O U R LO P. The lierwite or fine paid to the 
lord by the inferior tenant when his daugh
ter was debauched. Cowell. 

O UST. To put out ; to eject ; to remove or 
deprive ; to deprive of the possession or en
joyment of an estate or franchise. 

O U STER. In practice. A putting out ; dis
possession ; amotion of possession. A spe
cies of injuries to things real, by which the 
�rong-doer gains actual occupation of the 
land, and compels the rightful owner to seek 
his legal remedy in order to gain possession . 
2 Crabb, Real Prop. p. 1063, § 2454(1;. See 
Ewing v. Burnet, 11 Pet. 52, 9 L. Ed. 624 ; 
Winter burn v. Chamibers, 91 Cal. 170, 27 P. 
658 ; McMullin v. Wooley, 2 Lans. (N. Y.) 
396 ; Mason v. Kellogg, 38 Mich. 143 ; Pursel 
v. Reading Iron Co. (C. C. A.) 232 F. 801, 
807 ; Lucas v. Ferris, 9,5 Conn. 619, 112 A. 
165, 167 ; Hardman v. Brown, 77 W. Va. 478, 
88 S. E. 1016, 1019. 

Actual O uste,r 

By "actual ouster" is not meant a physical 
eviction, but a possession attended with such 
circumstances as to evince a elaim of ex
clusive right and title, and a denial of the 
right of the other tenants to partieipate in 
the profits. Burns v. Byrne, 45 Iowa 287. 

O USTE R  LE M A I N. L. Fr. Literally, out 
of the hand. 

1 .  A delivery of lands out of the king's 
hands by judgment given in favor of the pe
titioner in a mon8trans de droit. 

2. A delivery of the ward's lands out of 
the hands of the guardian, on the former ar
riving at the 'Proper age, which was twenty
one in males, and sixteen in females. Abol
ished by 12 Car. II. c. 24. Mozley & Whitley. 

O USTE R  LE M ER. L. Fr. Beyond the sea ; 
a cause of excuse if a person, being summon
ed, did not appear in court. Cowell. 

O UT-BOUN DARI ES. A term used in early 
Mexican land laws to designate certain bound
aries within which grants of a smaller tract, 
which designated such out-boundaries, might 
be located by the grantee. U. S. v. Maxwell 
Land Grant Co., 121 U. S. 325, 7 S. Ct. 1015, 
30 L. Ed. 949. 

O U G H T. This word, though generally di- OUT O F  BENE F I T. A term descriptive of 
rectory only, will be taken as mandatory if insurance policy holders who have been sus
the context requ�res it. Pi-act. fol. 185, 292b ; pended for nonpayment of premiums. ,A.meri-



OUT OF COURt'!' 

can Nat. Ins. Co. v. Otis, 122 Ark. 219, 183 
S. W. 183, 184, L. R. A. 1916E, 875. 

O UT O F  COU RT. He Who has no legal status 
in court is said to be "out .of court," i. e., 
he is not before the 'Court. Thus, when the 
plaintiff in an action, by some act of omis
sion or commission, shows that he is unable 
to maintain his action, he is frequently said 
to put himself ".out of court." Brown. The 
expression is colloquially applied to a litigant 
party when his case breaks down, equivalent 
to saying, "he has not a leg to stand on ;" 
Moz. ' &  W. 

The phrase is also used with reference to 
agreements and transactions in regard to a 
pending suit which are arranged or take place 
between the parties or their counsel 1>rivate
ly and withQut being referred to the judge or 
court ' for authorization or ·approval. Thus, 
a case which is compromised, settled, and 
withdrawn by private agreement of the par
ties, after its institution, is said to be set
tled "out of court." So attorneys may make 
agreements with reference to the conduct of 
a suit or the course of proceedings therein ; 
but if these are made "out of court," that 
is, not made in open court or with. the ap
proval of the judge, it is a general rule that 
they will nQt be noticed by the court unless 
reduced to writing. See Welsh v. Blackwell, 
14 N. J. Law, 345. 

OUT O F  REPA I R. In a West Virginia stat
ute relating to streets, sidewalkS, and the 
like, this term means unsafe for reasonable 
use in the ordinary modes of travel by day 
or night, whether the danger exists overhead 
or 'on the surface. Johnson v. City of Hunt
ington, 82 W. Va. 458, 95 S. E. 1044, 1045 ; 
Carder v. City of Clarksburg, 100 W. Va. 605, 
131 S. E. 349, 3·51 ; Williams v. Main Island 
Creek Coal Co.; 83 W. Va. 464, 98 S. E. 511, 
513. Thus, the term is applicable to a road , 
or street that lacks a guard rail or other bar
rier which is reasonably necessary to protect 
persons traveling over them in the ordinary 
way and with due care on their part. Pol
lock v. Wheeling Traction Co., 83 W. Va. 768, 
99 S. E. 267, 270. 

OUT O F  TERM. At a time when no term 
of the court is being held ; in the vacation or 
interval which elapses between terms of the 
court. See McNeill v. Hodges, 99 N. O. 248, 
6 S. E. 127. 

O UT OF T H E  STATE. In reference to rights, 
liabilities, or jurisdictions arising out of the 
common law, this phrase is equivalent to "be
yond sea," which see. 

In other connections, it means physically 
beYQnd the territorial limits of the particular 
state in question, or constructively so, as in 
the case of a foreign corporation. See Faw 
v. Rdberdeau, 3 Cranch, 177, 2 L. Ed. 402 ; 
·Foster v. Givens, 67 F. 684, 14 C. C. A. 625 ; 
Meyer v. Roth, 51 Cal. 582 ; Yoast .T. Willis, 
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9 Ind. 550 ; Larson v. Aultman & Taylor Co., 
80 Wis. 281, 56 N. W. 915, 39 Am. St. Rep. 
893. But a foreign corporation maintaining 
an agent within the state is not deemed to b e  
"out o f  the state," within various statutes. 
Hamilton v. North. Pac. S. S. Co., 84 Or. 71, 
164 P. 579, 581 ; American Surety Co. of New 
York v. Blake, 45 Idaho 159, 261 P. 239, 240. 

OUT O F  T I M E .  A mercantile phrase a;pplied 
to a ship or vessel that has been so long at 
sea as to justify the belief of her total loss. 

In another sense, a vessel i.s said tQ be 
out of time when, computed from her known 
day of sailing, the time that has elapsed ex
ceeds the average duration of similar voyages 
at the same season of the year. The phrase 
is identical with "missing ship." 2 Duer, 
Ins. 469. 

O UTAGE. A tax or charge formerly imposed 
by the state of Maryland for the inspectiQn 
and marking .of hogsheads of tobacco intend
ed for . export. See Turner v. Maryland, 107 
U. S. 38, 2 S. Ct. 44, 27 L. Ed. 370 ; Turner 
v. State, 55 Md. 264. 

OUTBU I LD I N G. Something used in connec
tion with a main building. Com. v. Intoxicat
ing Liquors, 140 Mass. 287, 3 N. E. 4. See 
Outhouse. 

O UTCAST. This term, applied to a person, 
has been held to be libelous per se, because 
it represents him a·s being a degraded and 
disgraced character. Herald Pub. Co. v. 
Feltner, 158 Ky. 35, 164 S. W. 370, 372. 

O UTCRO P. In mining Jaw. The edge of a 
stratum which appears at the surface of the 
ground ; that portion of a vein or lode which 
appears at the surface or immediately under 
the soil and surface debris. See Duggan v. 
Davey, 4 Dak. 110, 26 N. W. 887 ; Stevens v. 
Williams, 23 Fed. Cas. 40. The term is not, 
in itself, definitive of quantity or area in re
spect of the mineral involved. Slos,s-Sheffield 
Iron & Ste.el 00. v. Payne, 186 Ala. 341, 64 
So. 617, 618. 

O UTER BAR. In the English courts, barris
ters at law have been divided into two class
es, viz., king's cou:tlsel, who are admitted with
in the bar of the courts, in seats specially re
served for themselves, and junior counsel, 
who sit without the ibar ; and the latter are 
thence frequently termed barristers of the 
"outer bar," or "utter bar," in .contradistinc
tion to the former class. BrQwn. 

O UTER D OOR. In connection with the rule, 
statutory or otherwise, forbidding an officer 
to ,break open the outer door to serve civil 
process, this term designates the door of 
each Iseparate apartment, where there are 
different apartments having a common outer 
door. Fourette T. Griffin, 92 Conn. 388, 103 
A. 123, 124, L. R. A. 1918D, 876 ; Schork T. 

Calloway; 205 Ky. 346, 265 �. W. 807, 808. 
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O UTER HO USE. The name given to the 
great hall of. the parliament house in Edin
burgh, in which the lords ordinary of the 
·court of session sit as single judges to hear 
causes. The term is used colloquially as ex
presSive of the business done there in con
tradisdinction to the "Inner House," the name 
given to the chambers in which the first and 
-second divisions of the court of session hold 
their 'sittings. Bell. 

O UTFANGTH EF. A liberty or privilege in 
the andent common law, whereby a lord was 
enabled to call any man dwelling in his man
{)r, and taken for felony in another place out 
of his fee, to judgment in his own court. Du 
-Cange. See Infangenthef. 

O UTF I T. Originally, as applying to ships, 
those objects connected with a ship which 
were necessary for the sailing of her, and 
without which she would not in fact be navi
gable. But in ships engaged in whaling voy
ages the word has acquired a much more ex
tended 'signification. Macy v. Whaling Ins. 
Co., 9 Metc. (Mass.) 364. 

An allowance made by the United States 
government to one of its diplomatic re.pre,
sentatives, as an ambassador, a minister plen
ipotentiary, or charge d,'afja:ires, but not a 
consul, for the expense of his equipment on 
going from the United States to any foreign 
country. 

Equipment. U. S. v. Richard & Co., 8 Ct. 
Oust. App. 231, 233. 

O UTGO. In taxation, a flow of disservice 
(negative 'service) or negative incom.e ;-dis
tinguished from "income," or the flow of cap-

"ital service. U. S. v. Guggenheim Explora
tion 00. (D. C.) 238 F, 231, 234. 

O UTH EST, or OUTHOM.  A calling men out 
to the army by sound of horn. Jacob. 

O U T H O USE. Any house necessary for the 
purposes of life, in which the owner does 
not make his constant or principal residence. 
State v. O'Brien, 2 Root (Conn.) 516. 

A building subservient to, yet distinct from, 
the principaf mansion-house, located either 
within .or without the curtilage. State v. 
Brooks, 4 Conn. 446 ; Jones v. Hungerford, 
4 Gill & J. (Md.) 402 ;  2 Cr. & D. 479. Parks 
v. State, 22 Ga. App. 621, 96 S. E. 1050, 1051. 

A smaller or subordinate building connected with 
a dwelling, usually detached from it and standing at 
a little distance from it, not intended for persons 
to live in, but to serve some purpose of convenience 
or necessity ; as a barn, a dairy, a toolhouse, and 
the like. 

Under statutes, such a building may be subservient 
to and adjoin a business building as well as a dwell
ing house. State v. Marks, 45 Idaho, 92, 260 P. 697, 

li98. 

O UTLAND. The Saxon thanes divided their 

OU'.l'BA.GB 

their own use, and outland, which lay beyond 
the demesnes, and was granted out f;() ten
ants, at the will of the lord, like copyhold 
estates. This outland they subdivided into 
two parts. One part they disposed among 
those who attended their persons, called 
"theodans," or lesser thanes ; the other part 
they allotted to their husbandmen, or churls. 
Jacob. 

O UTLAW. In English law. One who is put 
out of the protection or aid of the law. 22 
Vinel", Abr. 316 ; Bacon Abr. Outlawry ; 2 
Sell. Pro 277 ; Doctr. Plac. 331 ; 3 Bla. Comm. 
283, 284. 

Popularly, a person violating the law. 
Oliveros v. Henderson, 106 S. E. 855, 859, 116 
S. E. 77. 

As used in an Alabama act of 1868, the term 
merely referred in a, loose sense to the dis
orderly persons then roving through the 
state, committing acts of violence. Dale Co. 
v. Gunter, 46 Ala. 11'8, 137. 

O UTLAWED. Of a promissory note, barred 
by the statute of limitations. Drew v. Drew, 
37 Me. 389. 

O UTLAWRY. In English law. A process by 
which a defendant or person in contempt on 
a civil or criminal process was declared an 
outlaw. If for treason or felony, it amount
ed to conviction and attainder. Stirn. Law 
Gloss. See Respublica v. Doan, 1 DaB. (Pa.) 
86, 1 L. Ed. 47 ; Dale County v. Gunter, 46 
Ala. 138 ; Drew v. Drew, 37 Me. 391 ; 3 Bla. 
Comm. 2.83 ; Co. Litt. 128. Outlawry for a 
misdemeanor does not amount to a conviction 
for. the offense itself. 4 Steph. Com. 317. The 
"minor outlawry" for "trespasses" did not in
volve sentence of death ; otherwise of the 
higher crimes. 2 Poll. & Maitl. 581. 

In the United States, the process of out
lawry seems to be unknown, at least in civil 
cases. Dane, Abr. ch. 193 a, 34 ; Hall ·v. Lan
ning, 91 U. S. 160, 23 L. Ed. 271 ; 37 Harvard 
Law Review, 799. 

O UTL I NE. The line which marks the . outer 
limits of an o-bject or figure ; an exterior line 
or edge ; contour. Taggart v. Great Northern 
Ry. Co. (D. C.) 208 F. 455, 456. 

O UTLOT. In early American land law, (par
ticularly in Missouri,) a lot or parcel of land 
lying outside the corporate limits of a town 
or village but subject to its municipal juris
diction or control. See Kissell v. St. Louis 
Public Schools, 16 Mo. 592 ; St. Louis v. 
Toney, 21 Mo. 243 ; Eberle v. St. Louis Pub
lic Schools, 11 Mo. 265 ; Vasquez v. Ewing, 4,2 
Mo. 256. 

O UTPARTERS. Stealers of cattle. Cowell. 

O UTPUTERS. Such as set watches for the 
robbing of any manor-house. Cowell. 

hereditary lands into inland, such as lay O UTRAGE. A grave injury ; injurious vio
nearest their dwelling, which they kept to lence ; in general, any species of serious 
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WTong offered to the person, feelings, or 
rights of another. See McKinley v. Railroad 
00., 44 Iowa, 314, 24 Am. Rep. 748 ; Aldrich 
v. Howard, 8 R. I. 246 ; Mosnat v. Snyder, 105 
Iowa, 500, 75 N. W. 356. 
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arises to one upon the death, whether ntlt
ural or civil, of another. 

OVE. L. Fr. With. Modern French avec. 

OVELL. L. Fr. Equal. 

O U T R I D ERS. In English :Law. Bailiffs-er- OVELTY. In old English law. 
rant employed by sheriffs "Jf their deputies 

Equality. 

to ride to the extremities of their counties 
or hundreds to summon men to the county or 
hundred court. Wharton. 

O UTR I GH T. Free from reserve or restraint ; 
direct ; positive ; down-right ; altogether ; 
entirely ; openly. Hughes v. First State 
Bank of Wagoner, 106 Okl. 146, 235 P. 1007, 
1099. 

O UTRO P ER. A person to whom the !business 
of selling by auction was confined by statute. 
2 H. Bl. 557. 

O UTSETTER. In Scotch law. Publisher. 3 
How. State Tr. 603. 

O UTSI DE. To the exterior of ; without ; 
outward from. Union Fishermen's Co-opera
tive Packing Co. v. Shoemaker, 98 Or. 659, 
193 P. 476, 480. See, also, Frankel v. Massa
chusetts Bonding & Ins. 00. (Mo. App.) 177 
S. W. 775. 

O UTSTAN D I NG. Remaining undischarged ; 
unpaid ; uncollected ; as an outstanding debt. 
New York Trust 00. v. Portland Ry. Co., 197 
App. Div. 422, 189 N. Y. S. 346, 350. Constitut
ing an effective obligation ; as, outstanding 
stock. Borg v. International Silver 00. (0. 
c. A.) 11 F.(2d) 147, 150 ; Scheirich v. Otis
Hidden 00., 204 Ky. 289, 264 S. W. 755, 756. 

Existing as an adverse claim or preten
sion ; not united with, or merged in, the title 
or claim of the party ; as an outstanding ti
tle. 

OVER. Above ; overhead. . Detamore v. 

Hindley, 83 Wash. 322, 145 P. 462, 464. 
Through. Kynerd v. Hulen (0. O. A.) '5 

F.(2d) 160, 161. 
More than ; in excess of. People v. Shupe, 

306 Ill. 31, 137 N. E. 515, 516. 
Continued ;-sometimes written on one 

page or sheet to indicate a continuation of 
matter on a separate sheet. In re Johnston's 
Estate, 64 Oal. App. 197, 221 P. 382, 384. 

I n Conveyancing  

The , word is used t o  denote a contingent 
limitation intended to take effect on the fail
ure of a prior estate. Thus, in what is com
monly called the "name and arms clause" in 
a will or settlement there is generally a pro
viso that if the devisee fails to comply with 
the condition the estate is to go to some one 
else. This is a, limitation or gift over. Wats. 
Oomp. Eq. 1110 ; Sweet. 

OVER SEA. Beyond the sea ; outside the 
limits of the state or country. See Gustin v. 
Brattle, Ki�by (Oonn.) 300. See Beyond Sea. 

OVERAWE. To ' subjugate or restrain by 
awe, or profound reverence. Collum v. State, 
21 Ala. App. 220, 107 So. 35. 

OVERBRAI DED. Of ropes, made by having 
a ·certain number of strands laid over a cer� 

tain already braided. Macomber & Whyte 
Rope 00. V. Hazard Mfg. 00. (0. C. A.) 211 F. 
976, 979. 

OVERBREAI{. In !blasting, that portion of 
O UTSTAN D I N G  C R O P. One not harvested material removed which is outside and be-or gathered. It is outstanding from the day yond slopes indicated ,by slope stakes. Por
it commences to grow until �athered and tak- ter v. State, 141 Wash. 51, 250 P. 449. 
en away. Sullins v. State, 53 Ala. 474. 

OUTSTAN D I NG TERM. A term in gross at 
law, which, in equity, may be made attendant 
upon the inheritance, either by express dec
laration or ;by implication. 

O UTSTROI<E. To mine by outstroke is to 
take out mineral from adjoining ,property 
through the tunnels and shafts of the demised 
premises. Percy La Salle Mining & Power 
00. V. Newman Mining, Mill�ng & Leasing 
Co. (D. C.) 300 F. 141, 142. 

O UTSUC I<EN M U LTURES. In Scotch law. 
Out-town multures ; multures, duties, or tolls 
paid by persons voluntarily grinding corn at 
any mill to .  which they are :Q.ot thirlea, or 
bound by tenure. a. Forb. Inst. pt. 2, P. 140. 

OUVERTURE DES SUCCESSI ONS. In 
French law. The right of succession which 

OVERCHARGE. Of public utilities, a charge 
of more than is permitted Iby law. Taylor
Williams Coal 00. V. Public Utilities Com
mission of Ohio, 97 Ohio St. 224, 119 N. E. 
459, 460. An unreasonable or discriminatory 
charge. Postal Telegraph-Oable Co. v. Asso
ciated Press, 228 N. Y. 370, 127 N. E. 256, 259 ; 
Wichman v. Atlantic Coast Line R. Co., 100 
S. C. 138, 84 S. E .. :120, 422 ; Cleveland, 0., O. & 
St. L. Ry. 00. v� Mills Bros., 101 Ohio St. 173, 
128 N. E. 81, 82. 

O VERCO M E  . .As used in a statute prorviding 
that a presumption may be overcome by other 
evidence, this term is not synonymous . with 
overl;>·alance or outweigh, but requires mere
ly that such evidence counterbalance the pre
sumption, where the party relying on it has 
the burden of proof. Hansen v. Oregon
Washington R. & Nav. Co., 97 Or. 100, · 191 
P. 600, 656.  
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OVERCYTED, or OVERCYHSED. Proved 
guilty or convicted. Blount. 

OVERDRAFT. The act of checking out more 
money · than one has on deposit in a bank. 
Bank of Jeanerette v. Druilhet, 149 La. 505, 
89 So. 674, 678 ; State v. Larson, 119 Wash. 
259, 205 P. 373, 374. It is in the nature of a 

loan made at the request of the depositor, 
and implies a promise to pay. Becker v. 
Fuller, 99 Misc. Rep. 672, 164 N. Y. S. 495. 

OVERDRAW. To draw upon a person orJ! 
bank, by bills or checks, to an amount in ex
cess of the funds remaining to the drawer's 
credit with the drawee, or to an amount 
greater than what is due. See State v. Jack
son, 21 S. D. 494, 113 N. W. 880, 16 Ann. 
Oas. 87. 

The term has a definite and well-understood 
meaning. Money is drawn from the bank by 
him who draws the check, not by him who re
ceives the money ; and it is drawn upon the 
account of the individual by whose check it 
is drawn, though it be paid to and for the 
benefit of another. No one can draw money 
from bank upon his own account, except by 
means of his own check or draft, nor can he 
overdra w his account with the bank in any 
other manner. State v. Stimson, 24 N. J. 
Law, 478, 484. 

OVER D U E. A negotiable instrument or oth
er evidence of debt is overdue when the day 
of its maturity is past and it remains un
paid. Camp v. Scott, 14 Vt. 387 ; La Due 
v. First Nat. Bank, 31 Minn. 33, 16 N. W. 426,. 

A vessel is said to be overdue when she 
has not reached her destination at the time 
when she might ordinarily have been expect
ed to arrive. 

OVERHAUL. To inquire into ; to review ; 
to disturb. '·''Dhe merits of a j udgment can 
never be overh·auled by an original suit." 2 
H. Bl. 414. 

To examine thoroughly, as machinery, 
with a view to repairs. Holloway v. Wheel
er (Tex. Civ. App.) 261 S. W. 467, 468. 

OVE R H EAD. All administrative or execu
tive costs incident to the management, super
vision, or conduct of the capital outlay, or 
business ;-distinguished from " operating 
charges," or those items which are insepara
Ibly connected with the productive end and 
may be seen as the work progresses, and are 
the subject of knowledge from observation. 
Lytle, Campbell & Co. v. Somers, Fitler & 
Todd 00., 276 Pa. 409, 120 A. 409, 410, 27 A. 
L. R. 41. See, also, · New York Canning Grops 
Co-op. Ass'n v. Slocum, 212 N. Y. S. 534, 535, 
126 Misc. Rep. 30. 

"Overhead charges" is a term which, as 
applied to a public service corporation, in
cludes the expense that would necessarily be 
incurred in the reproduction of the property ; 
the legal expenses of organization and ex
penses for office, engineering, inspection, su-

pervision, and management during construc
tion ; fire and casualty lnsurance, taxes and 
interest during the period, contractors' prof
its, and other minor expenses of like char
acter. Bonbright v. Geary (D. O.) 210 F. 44, 

54. 
. 

OVERHERN I SSA. In Saxon law. Contum
acy or contempt of court. Leg. A!Jthel. c. 25. 

OVER-I NSURANCE. See Dooble Insurance. 

OVER I SS U E. TO' issue in excessive quanti
ty ; to' issue in excess of fixed legal limits. 
Thus, "overissued stock" of a private cor
poration is capital stock issued in excess of 
the amount limited and prescribed by the 
charter or certificate of incorporation. Hay
den v. Oharter Oak Driving Park, 63 Conn. 
142, 27 A. 232 ; State v. Hardister, 108 Ok!. 
64, 237 P. 75, 77 ;  New York & N. H. R. Co. 
v. Schuyler, 34 N. Y. 30. 

OVERLIVE. TO' survive ; to live longer than 
another. Finch, Law, b. 1, c. 3, no. 58 ; 1 
Leon. 1. 

OVERLOAD. To cause to' bear too heavy a 

burden ; to load too heavily. But to Slay of 
a business, such as an insurance business, 
that it is overloaded, implies nothing de
famatory on its face in the sense of imputing .  
dishO'nesty, lack of fair dealing, want of fidel
ity, integrity, or business ability. Talbot v. 
Mack, 41 Nev. 245, 169 P. 25, 29. 

OVERPLUS. What is left beyond a certain 
amount ; the residue ; the surplus ; the re
mainder of a thing. Lyon v. Tomkies, 1 Mees. 
& W. 603 ; Page v. Leapingwell, 18 Yes. 466. 

OVERRATE. In its strictest Signification, 
a rating by way of excess and not one which 
ought not to have been made at all. 2 Ex. 
352 ; Shawmut Mfg. Co. v. Inhabitant:s of · 
Benton, 123 Me. 121, 122 A. 49, 51. 

OVERREAC H I NG CLAUSE. In a resettle
ment, a clause which saves the powers of 
sale and leasing annexed to the estate for 
life created by the original settlement, when 
it is desired to give the tenant for life the 
same estate and powers under the resettle
ment. The clause is sO' called because it pro
vides that the resettlement shall be over
reached by the exercise of the old powers. 
If the resettlement were executed without a 
provision to' this effect, the estate of the ten
ant for life and the annexed powers would 
be subject to any charges for portions, etc., 
created under the original settlement; 3 Dav. 
Conv. 489 ; Sweet. 

OVERRU LE. To supersede ;  annul ; make 
void ; reject by subsequent action or decision. 
A judicial decision is said to be overruled 
when a later decision, rendered by the same 
court or by a superior court in the same sys
tem, expresses a judgment upon the same 
question of law directly opposite to that 
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which was before given, thereby depriving 
the earlier opinion. of all authority as a 
precedent. The term is not properly applied 
to conflicting decisions on the same point by 
co-ordinate or independent tribunals. It also 
Signifies that a majority of the judges of a 

court have decided against the opinion of 
the minority , in  Which case the minority 
judges are said to be overruled. 

To refuse to sustain, or recognize as suf
ficient, an objection made in the course of a 
trial, as to the introduction of particular evi
.dence, etc. 

OVERS. In the meat packing business, the 
increase in the weight of meat resulting from 
salt put on it. G. H. Hammond Co. v. J osepa 
Mercantile Co., 144 Ark. 108, 222 S. W. 27, 28. 

OVERSAM ESSA. In old English law. A for
feiture for contempt or neglect in not pursu
ing a malefactor. 3 lnst. 116. 

O VERSEER. A superintendent or supervis
or ; a public officer whose duties involve gen
eral superintendence of routine affairs. 

O VERSEERS OF H I G HWAYS. The name 
given, in some of the states, to a board of 
officers of a city, township, or county, whose 
special function is the construction and re-

. pair of the public roads or highways. 

OVERSEERS O F  T H E  POOR. Persons ap
pointed or elected to take care of the poor 
with moneys furnished to them by the public 
authority. Their duties are regulated by lo
cal statutes. 

OVERSMAN. In Scotch law. An umpire 
appointed by a submission to decide where 
two arbiters have differed in opinion, or he 
is named by the arbiters themselves, under 
powers given them by the submission. Bell. 

OV!:RT. Open ; manifest ;  public ; issuing 
in action, as distinguished from that which 
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mission of the crime itself. State v. Thoma
son, 23 OkI. Cr. 104, 212 P. 1026, 1027 ; Pow
ell v. State, 128 Miss. 107, 90 So. 625, 626 ; 
State v. Roby, 194 Iowa, 1032, 188 N. W. 709, 
714. In reference to the crime of treason, 
and the provisio:Q of the federal constitution 
that a person shall not be convicted thereof 
unless on the testimony of two witnes·ses to 
the same "overt act," the term means a step, 
motion, . or action really taken in the execu
tion of a treasonable purpose, as distin
guished from mere words, and also from a 
i!easonable sentiment, design, or purpose not 
issuing in action. It is an act in furtherance 
of the crime. U. S. v. Fricke (D. O.) 259 F. 
673, 676. One which manifests the intention 
of the traitor to commit treason. Archb. Cr. 
PI. 379 ; 4 Bla. Comm. 79 ; Co. 3d Inst. 12 ; 
Respublica v. Malin, 1 Dall. 33, 1 L. Ed. 25 ; 
U. S. v. Vigol, 2 Dall. 346, 1 L. Ed. 400 ; Re 
Bollman, 4 Cranch, 75, 2 L. Ed. 554 ; U. S. 
v. Pryor, 3 Wash. C. O. 234, Fed. Oas. No. 
16,096. An overt act which will justify the 
exercise of the. right of self-defense is such 
as would manifest to the mind of a reasonable 
person a present intention to kill him or do 
him great bodily harm. Cooke v. State, 18 
Ala. App. 416, 93 So. 86, 88. 

Overt Word 

An open, plain word, not to be misunder
stood. Cowell. 

OVERT I M E. After regular working hours ; 
beyond the regular fixed hours. Ferguson v. 
Port Huron & Sarnia Ferry Co. (D. O.) 13 F. 
(2d) 48&, 492. 

OVERT U R E. An opening ; a proposal. 

OWE. To be bound to do 'or omit something, 
especially to pay a debt. Robinson v. Ramsey, 
161 Ga. 1, 129 S. E. 837, 839 ; Humphreys v. 
County Court, 90 W. Va. 315, 110 S. E. 701, 
703. 

rests merely in intention or design. OWEL TY. Equality ; an equalization charge. 

Mal"ket Overt 
See Market. 

Overt Act 

In criminal law. An open, manifest act 
from which criminality may be implied. An 
open act, which must be manifestly proved. 
3 lnst. 12. An overt act essential to establish 
an attempt to commit a crime is an act dona 
to carry out the intention, and it must be such 
as would naturally effect that result unless 
prevented by some extraneous cause. People 
v. Mills, 178 N. Y. 274, 70 N. E. 786, 67 L. R. 
A. 131 ; State v. Enanno, 96 Conn. 420, 114 
A. 386, 389 ; State v. Lehman, 44 N. D. 572, 
175 N. W. 736, 740. It must be something 
done that directly moves toward the crime, 
and brings the accused nearer to its com
mission than mere acts of preparation or of 
planning, and will apparently result, in the 
usual and natural course of events, if not 
. hindered by extraneous causes, in the com-

Bagg v. Osborn, 169 Minn. 126, 210 N. W. 862, 
863. 

This word is used in law in several com
pound phrases, as follows : 

Owelty of partition. A sum of money paid 
by one of two coparceners or co-tenants to the 
other, when a partition has been effected be� 
tween them, but, the land not being suscepti
ble of division into exactly equal shares, such 
payment is required to make the portion� re
spectively a ssigned to them of equal value. 
Littleton, § 251 ; Co. Litt. 169 a ;  Long v. Long, 
1 Watts (Pa.) 265 ; 16 Viner, Abr. 223, pI. 3. 
See Barkley v. Adams, '158 .Pd. 396, 27 A. 
868 ;  Reed v. Deposit Co., 113 Pa. 578, 6 A. 
163. The power to grant owelty has been 
exercised by the courts of equity from time 
immemorial. Town of Morganton v. Avery, 
103 S. E. 138, 179 N. C. 551. 

Owelty Of 8crvice8. In the feudal law, 
the .condition obtaining when there is lord, 
mesne, and tenant, and the tenant holds the 



1311 

mesne by the same service that the mesne 
h'Olds 'Over the l'Ord ab'Ove him. T'Omlms. 

Owelty of e(])change. A sum 'Of m'Oney giv
en, when tw'O pers'Ons have exchanged la.nds, 
by the 'Owner of the less valuable estate t'O the 
owner of the more valuable, to equalize the 
exchange. 

OWI NG. Unpaid. A debt, f'Or example, is 
'Owing while it is unpaid, and whether it be 
due or n'Ot. O'Oquard v. Bank 'Of Kansas Oity, 
12 Mo. App. 261 ; Musselman v. Wise, 84 Ind. 
248 ; J 'Ones v. Th'Omps'On, 1 El., Bl. & El. 64 ;  
Successi'On 'Of Guidry, 40 La. Ann. 671, 4 SQ. 
893. 

OWLERS. In English law. Persons wh'O 
oarried w'O'Ol, etc., t'O the sea-side by night, 
in 'Order that it might be shipped off c'On
trary t'O law. Jac'Ob. 

OWLI NG.  In English law. The 'Offense 'Of 
transp'Orting w'Ool or sheep 'Out 'Of the king
d'Om ; so called from its being usually carried 
'On in the night. 4 Bl. Oomm. 154. 

OWN. T'O have a go'Od legal title ; t'O h'Old as 
pr'Operty ; to have a legal 'Or rightful title t'O ; 
to have ; to possess. Shepherd v. Maine 
Oent. R. Co., 112 Me. 350, 92 A. 189 ; McKen
non v. Wa.rnick, 115 Or. 163, 236 P. 10051, 1052 ; 
Miller-Link ,Lumber Co. v. Stephenson (Tex. 
Civ. App.) 265 S. W. 215, 220 ; Melvin v. Scow
ley, 213 Al<a. 414, 104 So. 817, 820. The term 
does not necessarily signify abs'Olute 'Owner
ship in fee. Gl'Over v. Webb, 205 Ala. 551, 
88 So. 675, 676 ; State v. I..€uch, 155 Wis. 500, 
144 N. W. 1122., 1123 ; Rydeen v. Olearwater 
Oounty, 139 Minn. 329, 166 N. W. 334, 335 ; 
Makemson v. Dill'On, 24 N. M. 302, 171 P. 
673, 676 ; Bush v. State, 128 Ark. 448, 194 S. 
W. 857. It is not synonymous with "acquire." 
State v. District Oourt of Third Judicial 
Dist. in and for Granite Oounty, 79 Mont. 1, 
254 P. 863, 865. 

OWN ED BY. Although these words may be 
used synonymously with "belonging to" 'Or 
"forming part of" ; Gilpatric v. Oity of Hart
f'Ord, 98 Oonn. 471, 120 A. 317, 319 ; in a strict
er sense they denote an absolute and unquali
fied title, whereas the words "belonging to" 
do not import that the whole title to property 
or thing is meant, for a thing may belong t'O 
'One wh'O has less than an unqualified and ab
solute title ; . Baltimore Dry Docks & Ship 
Building Co. v. New Y'Ork & P. R. S. S. 00. 
(C. C. A.) 262 F. 485, 488. 

OWN ER. The person in wh'Om is vest.ed the 
'Ownership, dominion, or trtle 'Of property ; 
proprietor. Garver v. Hawkeye Ins. 00., 69 
Iowa, 202, 28 N. W. 555 ; Turner v. Cross, 83 
Tex. 218, 18 S. W. 578, 15 L. R. A. 262 ; 
Coombs v. People, 198 Ill. 586, 64 N. E. 1056 ; 
Atwater v. Spalding, 86 Minn. 101, 90 N. W. 
370, 91 Am. St. Rep. 331 ; Mitchell v. Van 
Keulen & Winchester Lumber Co., 175 Mich. 
75, 140 N. W. 973 ; McGowa.n�v. Morgan, 145 

N. Y; S. 787, 160 App. Div. 588 ; Cayce Land 
C'O. v. Southern Ry. C'O., 111 S. C. 115, 96 S. 
E. 725, 727 ; Staples v. Adams, Payne & 
Gleaves (0. O. A.) 215 F. 322, 325. 

He who has dominion of a thing, real or 
personal, corporeal or incorporeal, which he 
has a right to enjoy and do with as he pleas
es, even to spoil or destroy it, as far as the 
law permits, unless he be prevented by some 
agreement , or covenant which restrains his 
right. Miller-Li.n,k Lumber 00. v. Stephenson 
(Tex. Civ. App.) 265 s. W. 215, 220 ; New
born v. Peart, 200 N. Y. S. 890, 892, 121 
Misc. Rep. 221 ; Hare v. Young, 26 Idaho, 
682, 146 P. 104, 106 ; Johnson v. Orookshanks, 
21 Or. 339, 28 P. 78. 

The word is not infrequently used to de
scribe one who has dominion or control over 
a thing, the title to which is in another. 
Robinson v. State, 7 Ala. App. 172, 62 So. 
303, 806. Thus, it may denote the buyer un
der a conditional sale ' agreement ;  Lennon 
v. L. A. W. Acceptance Oorporation of Rhode 
Island, 48 R. I. 363, 138 A. 215, 217 ; a 
lessee ; E. Corey & Co. v. H. P. Cummings 
Const. 00., 118 Me. 34, 105 A. 405, 407 ; 
Texas Bank' & Trust 00. of Beaumont v. 
Smith, 108 Tex. 265, 192 S. W. 533, 534, 2 
A. L. R. 771 ; Hacken v. Isenberg, 288 Ill. 
589, 124 N. E. 306, 308 ; Grattan v. Trego 
(0. O. A.) 225 F. 705, 708 ; Fraser v. Hawkins, 
137 Ark. 214, 208 S. W. 296, 297 ; a pledgee ; 
American Nat. Bank of Tucumcari v. Tar
pley, 31 N. M. 667, 250 P. 18, 20 ; Baxter v. 
Moore, 56 Ind. App. 472, 105 N. E. 588, 589 ; 
Adams v. Farmers' Nat. Bank, 167 Ky. 506, 
180 S. W. 807, 810 ; and a person for whose 
benefit a ship is operated on a particular 
voyage, and wh'O directs and controls it, its 
officers and crew ; Potter v. American Union 
Line, 185 N. Y. S. 842, 843, 114 Misc. Rep. 
101 (see, also, Petition of E. I. Du Pont de 
Nemours & Co. (D. C.) 18 F.(2d) 782, 784). 

The term is, however, a nomen generalis
simum, and its meaning is to be gathered 
from the connection in which it is used, and 
from the SUbject-matter to which it is ap
plied. Warren v. L'Ower Salt Creek Drainage 
Dist. of Logan Oounty, 316 Ill. 345, 147 N. 
E. 248, 249. The primary meaning of the 
word as applied to land is one who owns 
the fee and who has the right to dispose of 
the property, but · the term also includes 
one having a possessory right to land or the 
person 'Occupying or cultivating it. Dunbar 
v. Texas Irr. Co. (Tex. Civ. App.) 195 S. W. 
614, 616 ; McOarthy v. Hansel, 4 Ohio .A.pp. 
425 ; Thompson v. Thompson, 79 Or. 513, 
155 P. 1190, 1191 ; McLevis v. st. Paul Fire 
& Marine Ins. 00., 165 Minn. 468, 206 N. W. 
940, 942 ; McOullough v. St. Edward Electric 
00., 101 Neb. 802, 165 N. W. 157 ; Hayes v. 
Fridge, 156 La. 932, 101 So. 270, 272 ; Oorona 
Coal & Iron C'O. v. ·Ferrier, 187 Ala. 530, 65 
So. 780 ; Great Northern Ry. 00. v. Oakley, 
135 Wash. 279, 237 P. 990, 992 ; In re Opin
ion 'Of the Justices, 234 Mass. 597, 127 N. 
E. 525, 529. Sometimes it includes a lessee ; 
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Tobin v. Gartiez, 44 Nev. 179, 191 P. 1063, 
1064 ; but not always ; Smith v. Improve
ment Dist. No. 14 of Texarkana, 108 Ark. 
141, 156 S. W. 455, 456, 44 L. R. A. (N. S.) 
696. A mortgagee may be deemed an "own
er" ; Lindholm v. Hamilton, 159 Minn. 81, 
198 N. W. 289, 290 ; Blaine County Bank v. 
Noble, 55 Ok!. 361, 155 P. 532, 534 ; Burrill 
Nat. Bank v. Edminister, 119 Me. 367, 111 A. 
423, 424 ; Merriman v. Oity of New York, 
227 N. Y. 279, 125 N. E. 500, 502 ; but under 
different statutes or circumstances, an oppo
site result "may be reached ; Huebner v. Lash
ley, 239 Idich. 50, 214 N. W. 107, 108. The 
term may likewise, on occasion, include mort
gagors ; Hendricks v. Town of Julesburg, 
55 Colo. 59, 132 P. 61, 63 ; Smith v. Craver, 
89 Wash. 243, 154 P. 156, 158 ; Borough of 
Princeton v. State Board of Taxes and As
sessments, 96 N. J. Law, 334, 115 A. 342, 344. 

In theft and burglary cases, the "owner" 
is the persoll. in possession, having care, con
trol, and lLanagement at the time. Cantrell 
v. State, 105 Tex. Cr. R. 560, 289 S. W. 406, 
407 ; Allen v. State, 94 Tex. Cr. R. 646, 252 
S. W. 505 ; Carson v. State, 30 Okl. Cr. 438, 
236 P. 627, 628. 

In embezzlement, the principal to whom 
an agent looks for authority, under whose 
control he acts, and from whom he receives 
-compensation and takes direction, is the own
·er within the meaning of statute. Coney v. 
State, 100 Tex. Cr. R. 380, 272 S. W. 197, 
199. 

Equitable Owner 

One who is. recognized in equity as the 
·owner of property, because the real and bene
ficial use and title belong to him, although the 
bare legal title is vested in another, e. g., a 
trustee for his benefit. One who has a 
present title in land which will ripen into 
legal ownership upon the performance of con
·ditions subsequent. Hawkins v. Stiles (Tex. 
Civ. App.) 158 S. W. 1011, 1021. There may 
therefore be two "owners" in respect of the 
same property, one the nominal or legal own
er, the other the beneficial or equitable own
er. In re Fulham's Estate, 96 Vt. 308, 119 
A. 433, 437. 
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ment of the property as such. Ex parte 
State, 206 Ala. 575, 90 So. 800. 

Joint Owners 

Two or more persons who jointly own and 
hold title to property, e. g., joint tenants, and 
also partners and tenants in common. In re 
Huggins' Estate, 96 N. J. Eq. 275, 125 A. 27, 
30. In its most comprehensive sense, the 
term embraces all cases where the property 
in question is owned by two or more persons 
regardless of the special nature of their 
relationship or how it came into being. Hal
ferty v. Karr, 188 Mo. App. 241, 175 S. W. 
146, 147. 

Legal Owner 

One who is recognized and held responsible 
by the law as the owner of property. In 
a more particular sense, one in whom the 
legal title to real estate is vested, but who 
holds it in trust for the benefit of another, 
the latter being called the "equitable" owner. 

Part Owners 

Joint owners ; co-owners ; those who have 
shares' of ownership in the same thing, par
ticular ly a vessel. 

Real Owners 

The "real owners" who must be joined in 
actions of scire facias sur mortgage under 
Pennsylvania statlites are the present own
ers of the title under which the mortgagor 
claimed when he executed the mortgages, 
and do not include persons claiming by ti
tles antagonistic to the mortgagor. Orient 
Building & Loan Ass'n v. Gould, 239 Pa. 335, 
86 A. 863·. 

Record Owner 

This term, particularly used in statutes 
requiring notice of tax delinquency or sale, 
means the owner of record, not the owner 
described in the tax roll ; Okanogan Power 
& Irrigation Co. v. Quackenbush, 107 Wash. 
651, 182 P. 618, 619, 5 A. L. R. 966 ; the 
owner of the title at time of notice ; Hunt 
v. State, 110 Tex. 204, 217 S. W. 1034, 1035. 

Reputed Owner 

One who has to all appearances the title 
G eneral Owner to, and possession of, property ; one who, 

He who has the primary or residuary ti- from all appearances, or from supposition, 
tIe to it ; ,  as distinguished from a 8peaia,� is the owner of a thing. Lowell Hardware 
owner, who has a special interest in the Co. v. May, 59 Colo. 475, 149 P. 831, 832. 
same thing, amounting to a qualified owner- He who has the general credit or reputation 
ship, such, for example, as a bailee's lien. of being the owner or proprietor of goods. 
Farmers' & Mechanics' Nat. Bank v. Logan, See Santa Cruz Rock Pave Co. v. Lyons, 5 
74 N. Y. 581. One who has both the right Oal. Unrep. Cas. 260, 43 P. 601. This phrase 
.of property and of possession. is chiefly used in English bankruptcy prac-

tice, where the bankrupt is styled the "re-
General and Beneficial O wner puted owner" of goods lawfully in his pos-

The person whose interest is primarily one session, though the real owner may be an
.of possession and enjoyment in contemplation other person. The word "reputed" has a 
of an ultimate absolute ownership ;-not the much weaker sense than its derivation would 
person whose interest is primarily in the appear to warrant ; importing merely a sup-

. enforcement of a collateral pecuniary claim, position or opinion derived or made up from 
and does not contemplate the use or enjoy- . outward appear8:nces, and often UllSUpport-
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ed by fact. The term "reputed owner" is fre
quently employed in this sense. 2 Steph. 
Comm. 200. 

Riparian Owner 

See Riparian. 

Sole and Unconditional Owner 

An expression commonly used in fire in
surance policies, in which the word "sole" 
means that no one else has any interest in 

#the property as owner, and "unconditional" 
means that the quality of the e&tate is not 
limited or affected by any condition. Globe 
& Rutge'rs Fire Ins. Co. v. Creekmore, 69 
Okl. 238, 171 P. 874, 876 ; Hartford Fire Ins. 
Co. v. McCain, 141 Miss. 394, 106 So. 529, 
530 ; Western Assur. Go. v. White, 171 Ark. 
733, 286 S. W. 804, 806, 48 A. L. R. 349 ; 
Jammal v. Girard Fire & Marine Ins. Co., 
205 N. Y. S. 561, 562, 210 App. Div. 145 ; 
Savarese v. Hartford Fire Ins. Co., 99 N. 
J. Law, 435, 123 A. 763, 764 ; Scott v. Liver
pool & London & Globe Ins. Co., 102 S. C. 
115, 86 S. E. 484, 487 ; Libby Lumber Co. v. 
Pacific States Fire Ins. Co., 79 Mont. 166, 
255 P. 340, 344, 60 A. L. R. 1. To be "un
conditional and sole," the intere&t or Qwner
ship of the insured must be completely vest
ed, not cQntingent Qr conditional, nor in 
common or jointly with others, but of such 
nature that the insured must alone sustain 
the entire loss if the prQperty is destroyed ; 
and this is so whether the title is legal or 
equitable. Socicero v. National Union Fire 
Ins. COo. Qf Pittsburgh, Pa·., 90 Fla. 820, 106 
SQ. 879 ; Livingstone v. Boston Ins. COo., 255 
Pa. 1 ,  99 A. 212, 213. It is sufficient to 
satisfy the requirements of "sole and uncon
ditional ownership" that the insured is the 
sole equitable owner and bas the full equita
ble title. Turner v. HQme Ins. COo., 195 MOo. 
App. 138, 189 S. W. 626, 628 ; Allian<;e Ins. 
Co. v. Enders (C. C. A.) 293 F. 485, 489. It 
is enough that the insured is equitably enti
tled to immediate and absolute legal owner
ship. Exchange Underwriters' Agency of 
Royal Exchange Assur. of LondQn, England, 
v. Bates, 195 Ala. 161, 69 So. 956, 960. The 
term cQntemplates beneficial and practical 
proprietorship and not necessarily technical 
title� Royal Ins. Co. v. Drury, 150 Md. 211, 
132 A. 635, 640, 45 A. L. R. 582. See Giles 
v. Citizens' Ins. Co. of Missouri, 32 Ga. App. 
207, 122 S. E: 890, 891. 

Spec,ial Owner 

One who has a special interest in an article 
of property, amounting tOo a quaiified Qwner
ship Qf it, such, for example, as a bailee's 
lien ; as distinguished from the general own
er, who has the primary or residuary title 
to the same thing. Fraz�er v. State, 18 Tex. 
App. 441 . .  Some person holding property with 
the consent of, and as representative of, the 
actual owner. Mathieu v. RQberts, 31 N. M. 
469, 247 P. 1066, 1068. 

BL.LAW DICT. (3n En. ) -83  

OYER 

OWNER'S R ISI{. An expressIon employed 
by carriers with the object of relieving them 
frQm responsibility. See [1906] T. S. '973 
(SQ. Afr.) ; Heiskell v. Furness, Withy & Co. 
(C. C. A.) 4 F.(2d) 977, 978. 
OWN E RSH I P. The cQmplete dominion. ti
tle, o'r proprietary right in a thing or claim. 
See Property. 

The entirety of the powers of use and dis
posal allowed by law. 

The right of Qne or mOore perSQns to pos
sess and use a thing to the exclusion of 
others. Civ. CDde Cal. § 654. 

The right by whiCh a thing belongs to some 
Dne in particular, tOo the exclusiDn of all Qther 
persQns. Civ. Code La. art. 488. 

The exclusive right of possession, enjoyment, and 
disposal ; Thompson v. Kreutzer, 112 Miss. 105, 72 
So. 891 ; involving as . an essential attribute the 
right to control, handfe, and dispose ; Hardinge v. 
Empire Z inc Co., 17 Ariz. 75, 148 P. 306, 310. 

Ownership is divided into perfect and imperfect. 

Ownership is perfect when it is perpetual, and when 
the thing is unincumbered with any real right to
wards any other person than the owner. On the 
contrary, ownership is  imperfect when it is  to termi
nate at a certain time or on a condition, or if the 
thing which is the object of it, being an immovable, 
is  charged with any real right towards a third per
son ; as a usufruct, use, or servitude. When an 
immovable is subject to a usufruct, the owner of it 
is said to possess the naked ownership. Civ. Code 
La. art. 490 ; Maestri v. Board of Assessors, 110 La. 
517, 34 So. 658. 

I n  C rim inal Law 

In cDnnection with burglary, "ownership" 
means any possession which is rightful as 
against the burglar. Seaba v. State, 33 Okl. 
Cr. 59, 242 P. 779, 780 ; State v. Bige, 195 
IQwa, 1342, 193 N. W. 17, 21. It is synony
mous with occupancy. ' State v. Harrison (MOo. 
Sup.) 285 S. W. &�, 87 ; Carneal v. State, 86 
Tex. Cr. R. 274, 216 S. W. 626. 

When cDnsidered as an element of larceny, 
"Dwnership" means the same as "possession." 
People v. Edwards, 72 Cal. App. 102, 236 P. 
944, 950. 

O X F I  LD. A restitutiDn anciently made by 
a hundred Dr county for any wrong done by 
one that was within the same. Lamb. Arch. 
125. 

OXGANG. In old English law. As much land 
as an DX could till. Co. Litt. 5a. A measure 
of land of uncertain quantity. In the nQrth 
Df England a division of a carucate. Ac
cording to some, fifteen acres. CD� Litt. 69a. ; 
CromptDn, Jurisd. 220. According tOo Balfour, 
the Scotch o{]}engang, Dr o{]}gate, contained 
twelve acres ; but this does not correspond 
with ancient charters. See Bell, Dict. Plo·ugh
gate. Skene and Spelman say thirteen acres. 
Cowell. See 1 Poll. & Maitl. 347. 

OYE R. 
I n  Old Practice 

Hearing ; the hearing a deed read, which 
a party sued on a bond, etc., might pray or 



demand, and it was then read to him by the 
other party' ; the entry on the record being, 
"et ei legitur in hA:Ec verba," (and it is read 
to him in these words). Steph. PI. 67, 68 ; 3 
Bl. Comm. 299 ; 3 Salk. 119. 

I h Mod&rn Practice 

A copy of a bond or specialty sued · upon, 
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mine" all treasons, felonies, and misdemean
ors. This commission, is now issued regu
larly, but was formerly used only on particu
lar occasions, as upon sudden outrage or in
surrection in any place. In the United States, 
the higher criminal courts are called "courts 
of oyer and terminer." Burrill. 

given to the opposite party, in lieu of the OYER DE RECO RD. A petition made in 
old practice of reading it. court that the judges, for better proof's sake, 

will hear or look upon any record. Cowell. 
OYER ' AND TERM I N ER. A half French 
phraSe applied in England to the assizes, 
which are so called ·from the · commission of 
oyer and. terminer ' directed to the judges, em
powering them to "inquire, hear, and. d.eter-

OYEZ. Hear yeo A word used in courts by 
the public crier to command attention when 
a proclamation is about to be made. Usual
ly pronounced "0 yes." 4 Bla. Comm. 340, rio 

BL.LAw DlOT. (3n ED.) 
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p 
P. An abbreviation for "page ;" also for selection of a jury sworn and impaneled for 
"Paschalis," (Easter term,) in the

" 
Year the trial of a cause. Mix v. Woodward, 12 " 

Books, and for numerous other words of Conn. 289. 
which it is the initial. PACK O F  WOO L. A horse load, which con
P. C. An abbreviation for "Pleas of the sists of seventeen stone and two pounds, or 
Crown;" sometimes also for "Privy Coun- two hundred and forty pounds weight. Fleta, 
cil," "Parliamentary Cases," "Patent Cases," 1. 2, c. 12 ; Cowell. 
"Practice Cases," "Penal Code," or "Political PACKAGE. A bundle put up for transporta
Code." , tion or commercial handling ; a thing in form 
P. H. V. An abbreviation for "pro hac vice," to become, as such, an article of merchandise 
for this turn, for this purpose or occasion. or delivery from hand to hand. A parcel is 

P. J. An abbreviation for "president" (or 
presiding) "judge," (or justice). 

P. L. An abbreviation for "Pamphlet Laws" 
or "Public Laws." 

a small package ; "parcel" being the diminu
tive of "package." Each of the words denotes 
a thing in form suitable for transportation or 
handling, or sale from hand to hand. U. S. 
v. Goldback, 1 Hughes, 529, Fed. Cas. No. 15,-

P. M. An abbreviation for "postmaster ;" 222 ; Haley v. State, 42 Neb. 556, 60 N. W. 
also for "post-meridiem," afternoon. 962, 47 Am. St. Rep. 718 ; "  State v. Parsons, 

124 Mo. 436, 27 S. W. 1102, 46 Am. St. Rep. 
457. As ordinarily understood in the com
mercial world, it means a shipping package. 
Noble v. People, 67 Colo. 429, 180 P. 562, 563. 
See, also, Southern Exp. Co. v. Crook, 44 Ala. 
468, 4 Am. Rep. 140 ; where a bale of cotton 
was held not a package ; contra., Lamb v. 
Transp. Co. , 2 Daly (N. Y.) 454. 

P. O. An abbreviation of "public officer ; "  
also of "post-office." 

P. P. An abbreviation for "propria. per
sona," in his proper person, in his own per
son, and for per procuration (q. 'V.). 

P. P. I .  Policy proof of interest, i. e., in 
the event of loss, the insurance policy is to 
be deemed sufficient proof of interest. Frank 
B. Hall & Co. v. Jefferson Ins. Co. (D. C.) 279 
F. 892, 893. 

The word as used in the Food and Drugs 
Act (21 USCA §§ 8-10) refers to the immediate 
container of the article which is intended for 
consumption by the public, Seven Cases v. 

P. S. An abbreviation for "Public Statutes ;" U. S. ,  239 U. S. 510, 36 S. Ct. 190, 192, 60 L. 
also for "postscript." Ed. 411, L. R. A. 1916D, 164 ; and not Simply 

to the outside wrapping or box containing the 
PAAG E. In old English law. A toll for packages intended to be purchased by the 
passage through another's land. The same as consumer, McDermott v. State of Wisconsin, 
"pedage." 228 U. S. 115, 33 S. Ct. 431, 57 L. Ed. 754, 47 
PACARE. L. Lat. To pay. 

PACATI O. Payment. Mat. Par. A. D. 1248. 

PACE. A measure of length containing two 
feet and a half, being the ordinary length 
of a step. The geometrical pace is five feet 
long, being the length of two steps, or the. 
whole space passed over by the same foot 
from one step to another. 

L. R. A. (N. S.) 984, Ann. Cas. 1915A, 39. 

I n Old English Law 
One of various duties charged in the port 

of London on the goods imported and export
ed by aliens, or by denizens the sons of aliens. 
Tomlins. Now abolished. '''hart. Lex. 

I n  General 

PACEATU R. Lat. Let him be freed or dis- -Original p ackage. See Original. 

charged. PACI{ED PARCELS. The name for a con

Paci sunt maxi me contraria vis et injuria. Co. 
Litt. 161. Violence and injury are the things 
chiefly hostile to peace. 

PACI F I CAT I ON. The act of making peace 
between two hostile or belligerent states ; re
establishment of public tranquillity. 

PACt<. To deceive by false appearances ; to 
counterfeit; to delude; to put together in 
sorts� with a fraudulent design. To pack a 
jury is to use unlawful, improper, or deceit
ful means to have the jury made up of per
sons favorably disposed to the party so con
triving, or who have been or can be improp
erly influenced to give the verdict he seeks. 
The term imports the improper and corrupt 

signment of goods, consisting. of one large 
parcel made up of several small ones, (each 
bearing a different address,) collected from 
different persons by the immediate consign
or, (a carrier,) who unites them into one for 
his own profit, at the expense of the railway 
by which they are sent, since the railway 
company would have been paid more for the 
carriage of the parcels singly than together. 
Wharton. 

PACKER. A person employed in England by 
merchants to receive and (in some instances) 
to select goods from manufacturers, dyers, 
calenders, etc., and pack the sa�e for ex
portation. Arch. Bankr., 11th ed. 37. 

In the United States, one engaged in the 
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business of slaughtering and packing cattle, 
sheep, and hogs, and preparing their products 
for sale. See Williams v. Schehl, 84 W. Va. 
499, 100 S. E. 280. 282. 

PACT. A bargain ; compact ; agreement. 
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PACT I O NS. In international law. Con
tracts between nations which are to be per
formed by a single act, and of which execu
tion is at an end at once. 1 Bouv. Inst. no. 
100. 

This word is used in writings on Roman law Pact is privatoru m juri publ ico non derog'atur. 
and on general jurisprudence as the English Private contracts do not derogate from public 
form of the, Latin "pactum," (which see.) law. Broom, l\Iax. 695; per Dr. Lushington, 

Nude Pact 
A translation of the I,atin "nudum pactuAn," 

a bare or naked pact, that -is, a promise or 
agreement made without any consideration 
on the other side, which is therefore not en
forceable. 

Obligatory Pact 

Arg. 4 C1; & F. 241 ; Arg. 3 Id. 621. 

PACT I T I OUS. Settled by covenant. 

Paclo al iquod l i citu m  e,st, quod sine p1acto non 
admittitur. Go. Litt. 166. By special agree
ment things are allowed which are not other
wise permitted. 

In Civil Law. An informal obligatory decla- PACTUM.  Lat. 
ration of consensus, which the Roman law re-
fused to acknowledge. Sohm, Rom. L. 321. I n the Civil Law 

Pact De Non Alienando 
An agreement not to alienate incumbered 

�articularly mortgaged) property. This 
stipulation, sometimes found in mortgages 
made in Louisiana, and derived from the 
Spanish law, binds the mortgagor not to sell 
or incumber the mortgaged premises to the 
prejudice of the mortgagee ; it does not avoid 
a sale made to a third person, but enables the 
mortgagee to proceed directly against the 
mortgaged property in a proceeding against 
the mortgagor alone and without notice to 
the purchaser. See Dodds v. Lanaux, 45 La. 
Ann. 287, 12 So. 345. 

Pacta conventa q�re ne'que contra leges neque 

A pact. An agreement or convention with
out specific name, and without consideration, 
which, however, might, in its nature, produce 
a civil obligation. Heinecc. Elem. lib. 3, tit. 
14, § 775 ; Merlin, Rep. Pacte. 

I n  Roman Law 
With some exceptions, those agreements 

that the law does not directly enforce, but 
which it recognizes only as a valid ground of 
defense, were called "pacta." Those agree
ments that are enforced, in other wordS, arc 
supported by actions, are called "contractus." 
The exceptions are few, and belong to a late 
period. Hunter, Rom. Law, 546. 

dolo malo in i ta sunt omn i  modo observanda: sunt. I n  Ge'neral 
Agreements which are not contrary to the -Nudum Pactum.  A bare or naked pact or 
laws nor entered into with a fraudulent de- agreement ; a promise or undertaking made 
sign are in all respects to be observed. Cod. without any consideration for it, and . there-
2, 3, 39 ; Broom, Max. 698, 732. fore not enforceable. 

Pacta dant leg.em contractui .  Hob. 118. The 
PACTU M  CO M M I SSO R I U M. An agreement stipulations of parties constitute the law of 
of forfeiture. See Lex Commissoria. 

the contract. Agreements give the law to the 
contract. I·Ialkers, Max. 118. PACTU M  CONSTITUTIE PECUN l fE. In the 

Pacta privata juri p ublico derogare non p,ossunt. 
7 Coke, 23. Private compacts cannot dero
gate from public right. 

Pacta qure contra leges constitutionesque', vel 
contra bonos mores fiunt, nu!lam vim h abere, 
indubitati juris e'st. That contracts which are 
made against law or against good morals have 
no force is a principle of undoubted law. 
Cod. 2, 3, 6 ;  Broom, Max. 695. 

P21cta qure turpem causam contine'nt non sunt 
observal1da. Agreements founded upon an im
moral consideDation are not to be observed. 
Dig. 2, 14, 27, 4 ;  Broom, Max. 732 ; 2 Pet. 539, 
7 IJ. Ed. 508. 

PACT I O. Lat. In the civil law. A bargain
ing or agreeing of which pactum (the agree
ment itself) was the result. Calvin. It is 
used, however, as the synonym of "pactum." 

PACT I ONA.L. Relating to or generating an 
agreement; by way Qf bargain or covenant. 

Civil Law. An agreement by which a person 
appointed to his creditor a certain day, or a 
certain time, at which he promised to pay ;  
or  i t  may b e  defined simply a n  agreement by 
which a person promises a creditor to pay 
him. There is a striking conformity between 
the p'actum, c01u�titu,tce pecun'ice, as above de
fined, and our indebitatus assumpsit. 4 Co. 
91, 95. See 1 H. Bla. 550, 850 ; Brooke, Abr. 
Action sur le Case (PI. 7, 69, 72) ; 4 B. & B. 
295 ; 1 Chitty, PI. 89. 

PACTUM D E  NON A.L I ENANDO.  A pact or 
agreement binding the owner of property not 
to alienate it, intended to protect the inter
ests of another ; particularly an a.greement 
by the mortgagor of real estate that he will 
not transfer the title ,to a third person until 
after satisfaction of the mortgage. See 
Mackeld, Rom. Law, § 461. A clause inserted 
in mortgages in Louisiana to secure to the 
mortgage creditor the right to foreclose his 
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mortgage by executory process directed sole
ly against the mortgagor, and to give him the 
right to seize and sell the mortgaged property, 
regardless of any subsequent alienations. 
Avegno v. Schmidt, 35 La. Ann. 585; Shields 
v. Schiff, 124 U. S. 355, 8 Sup. Ct. 510, 31 L. 
Ed. 445. 

PACTU M  D E  NON P ETENDO. In the civil 
law. An agreement not to sue. A simple 
convention whereby a creditor promises the 
debtor that he will not enforce his claim. 
Mackeld. Rom. Daw, § 542. 

PACTUM D E  QUOTA L IT IS. In the civil 
law. An agreement by which a creditor prom
ised to pay a portion of a debt difficult to re
cover to a person who undertook to recover 
it. Wharton. 

PAD. To stuff or furnish with padding. A 
charge that a contractor padded his pay roll 
would imply a charge of deceit or artifice. 
Smith v. Aultman, 118 S. E. 459, 30 Ga. App. 
507. 

PAD D ER. A robber ; a foot highwayman ; 
a foot-pad. 

PAD DOCK. A small inclosure for deer or 
other animals. 

PAGA. In Spanish law. Payment. Las Par
tidas, pt. 5, tit. 14, 1. 1. Pogarnento, satisfac
tion. 

PAGARCHUS. A petty magistrate of a 
pagus or little district in the country. 

PAG E. One side of a leaf, as of a book, man
uscript or letter. Roberts Bros. Co. v. Grein, 
221 N. Y. S. 321, 322, 129 Misc. 406. 

PAGODA. A gold or silver coin, of several 
kinds and values, formerly current in India. 
It was valued at the United States custom
house, at $1.94. 

PAGUS. A county. Jacob. 

P.ALFRJ:DUS 

workman, but rather something of value as a 
painting and something on which skill bas 
been bestowed in producing it. Colored imi
tations of rugs and carpets and colored work
ing designs, each of them valuable and de
signed by skilled persons and hand painted, 
but having no value as works of art, are not 
"paintings," within the meaning of a statute 
on the liability of carriers. 3 Ex. Div. 121. 

PA I R I NG-O FF. In the practice of legisla
tive bodies, a species of negative proxies, by 
which two members, who belong to opposite 
parties or are on opposite sides with regard 
to a given question, mutually agree that they 
will both be absent from voting, either for a 
specified period or when a division is had on 
the particular question. By this mutual 
agreement a vote is neutralized on each side 
of the question, and the relative numbers on 
the division are precisely the same as if both 
members were present. May, ParI. Pro 370. 
It is said to have originated in the house of 
commons in Oromwell's time. 

PA I S, PAYS. Fr. The country ; the ueigh
borhood. 

A trial per pais signifies a trial by tne coun
try ; that is, by jury. 

An assurance by matter in pais is an assur
ance transacted between two or more private 
persons "in the country ;" that is, upon the 
very spot to be transferred. 

Matter in po,is signifies matter of fact, prob
ably because matters of fact are triable by 
the country ; i. e., by jury. 

Estoppels in pais are estoppels by con
duet, as distinguished from estoppels by dC0.d 
or by record. 

Conveyances in pais are ordinary convey
ances between two or more persons in the 

country J' i. e., upon the land to be trans
ferred. 

See In pais. 

PALA.CE COURT. See Court of the Steward 
and Marshall. 

PALAGIUM. A duty to lords of manors for
exporting and importing vessels of wine at 
any of their ports. Jacob. 

PAI N. A disagreeable feeling, usually in its 
intenser degrees, resulting from, or accom
panying, deranged or otherwise abnormal 
action of the physical powers. Merriam v. 
Hamilton, 64 Or. 476, 130 P. 406, 407. PALAM. Lat. In the civil law. Openly; 

PA I N E  FORTE ET DURE. See Peine Forte in the presence of many. Dig. 50, 16, 33. 

et Dure. PA.LAT I N E. Possessing royal privileges. 

PAINS AND PENALTI ES, B I LLS O F. The 
name given to acts of parliament to attaint 
particular persons of treason or felony, or to 
inflict pains and penalties beyond or contrary 
to the common law, to serve a special pur
pose. They are in fact new laws, made pro 
re nata. See, also, Bill of Pains and Penal
ties. 

PA. INT I NG. A likeness, image, or scene de
picted with paints. Cent. Dict. 

The term does not necessarily mean any
thing upon which painting has been done by a 

See County Palatine. 

PALAT I N E  COU R'TS. Formerly, the court 
of common pleas at Lancaster, the chancery 
court of Lancaster, and the court of pleas at 
Durham, the second of which alone now 
exists. Sweet. (See th� respective titles.) 

PALATIUM. Lat. A palace. The emperor's 
house in Rome was so called from the M on.r; 

Palatin1lS on which it was built. Adams, 
Rom. Ant. 613. 

PALFRI DUS. A palfrey ; a horse -to travel 
on. 



PALINGMAN 

PAL I NGMAN. In old English law. A mer
chant denizen ; one born within the English 
pale. Blount. 

PALL I O  COOPER I RE. In old English law. 
An ancient custom, where children were born 
out of wedlock, and their parents afterwards 
intermarried. The children, togetller with 
the father and mother, stood under a cloth 
extended while the marriage was solemnized. 
It was in the nature of adoption. The chil
dren were legitimate by the civil, but not by 
the common, law. Jacob. They were called 
"mantle children" in Germany, France, and 
Normandy. 2 Poll. & Maitl. 397. The cus
tom existed in Scotland almost to our own 
time. Bryce, Studies in Hist. etc., Essay xvi. 
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Hewitt v. State, 158 S. W. 1120, 1125, 71 Tex. 
Cr. R. 243. 

PAN DER, v. To pimp; to cater to the grati
fication of the lust of another. State v. Thi
bodeaux, 136 La. 935, 67 So. 973,974. To en
tice or procure a female, by promises, threats, 
fraud, or artifice, to enter any place in which 
prostitution is practiced, for the purpose of 
prostitution. Boyle v. State, 110 Ark. 318, 
161 S. W. 1049, 1051 ; Crawford & Moses' Dig. 
§ 2707 ; Act Pa. June 7, 1911, P. L. 698 (18 
PS § 807) ; Humphries v. State, 79 Tex. Cr. 
R. 637,.186 S. W. 332, 334 ; Acts Tex. 32d Leg. 
c. 23; St. Cal. 1911, p. 9. To take and de
tain a female for the purpose of sexual 
intercourse, on pretense of marriage. Craw
ford & Moses' Dig. (Ark.) § 2703. 

PAN DOXATOR. In old records. A brewer. 
PALM O F F. To impose by fraud ; to put off 
by unfair means. Sayre v. McGill Ticket 
Punch Co. (D. C.) 200 F. 771, 773. 

PAN DOXAT R I X. An ale-wife ; a woman 
PALMAHI UM.  In civil law. A conditional that both brewed and sold ale and beer. 
fee for professional services in addition to 
the lawful charge. 

PAL M ER ACT. A name given -to the English 
statute 19 & 20 Vi ct. c. 16, enabling a person 
accused of a crime committed out of the ju
risdiction of the central criminal court, to be 
tried in that court. 

PALM I ST RY. The practice of telling for
tunes by a feigned interpretation of the lines 
and marks on the hand. Also, a trick with 
the hand. 2 Exch. Div. 268. 

PAN E L. The roll or slip of parchment re
turned by the sheriff in obedience to a venire 
facias, containing the names of the persons 
whom he has summoned to attend the court 
as j urymen. Beasley v. People, 89 Ill. 571 ; 
People v. Coyodo, 40 Cal. 592 ; Co. Litt. 158.b. 

A list of jurors returned by a .sheriff, to serve at 
a particular court or for the trial of a particular 
action. Pen. Code Cal. § 1057. 

The word may be used to denote either the whole 
body of persons summoned as jurors for a particular 
term of court, or those selected by the clerk by lot. 
State v. Gurlagh, 76 Iowa, 141, 40 N. W. 141. 

I n Scotch Law 
P'ALP ABLE. Easily perceptible, plain, ob
vious, manifeSt. State v. Department of Pub
lic Works, 143 Wash. 67, 254 P. 839, 844 ; 
Alabama Fuel & Iron Co. v. Minyard, 210 
Ala. 299, 97 So. 9,18, 921. 

The prisoner at the bar, or person who takes 
his trial before the court of justiciary for any 
crime. This name is given to him after his 

PAMPHLET. A small book, bound in paper appearance. Bell. 
covers, usually printed in octavo form, and 
stitched. See U. S. v. Chase, 135 U. S. 25,5, 
10 S. Ct. 756,34 L. Ed. 117. 

PAMPH LET LAWS. The name given in some 
states, such as Pennsylvania, to the publica
tion, in pamphlet or book form, containing the 
acts passed by the state legislature at each 
of its biennial sessions. 

PAN DECTS. A compilation of Roman law, 
consisting of selected passages from the writ
ings of the most authoritative of the older 
juriSts, methodically arranged, prepared by 
Tribonian with the assistance of sixteen as
sociates, under a commission from the em
peror Justinian. This work, which is other
wise called the "Digest," because in his com
pilation the writings of the jurists were re
duced to order and cOridensed quasi digestire, 
comprises fifty books, and is one of the four 
great works composing the Oorpus Juris Oiv
ili8. It was first published in A. D. 533, when 
Justinian gave to it the force of law. 

PANDER, n. One who caters to the lust of 
others ; a male bawd, a pimp, or pu.curer. 

PAN I ER, in the parlance of the English bar 
societies, is an attendant or domestic who 
waits at table and gives bread, (panis,) wine, 
and other necessary things to those who are 
dining. The phrase was in familiar use 
among the knights templar, and from them 
has been handed down to the learned societies 
of the inner and middle temples, who at the 
present day ocCUpy the halls and buildings 
once belonging to that distinguished order, 
and who have retained a few of their customs 
and phrases. Brown. 

PAN I S. Lat. 
loaf ; a loaf. 

In old English law. 
Fleta, lib. 2, c. 9. 

Bread ; 

PANNAGE. A common of pannage is the 
right of feeding swine on mast and acorns 
at certain seasons in a commonable wood or 
forest. Elton, Commons, 25 ; Williams, Com-
mon, 168. 

. 

Pannagium est pastus porcorum, in nemoribus 
et in silvis, ut puta, de gJandibus, etc. 1 BuIst. 
7. A pannagium is a pasture of hogs, in 
woods and forests, upon acorns, and so forth. 
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PANNELLAT'ION. The ,act of impaneling 'a 
jury. 

'Ih English Practice, ' . 

The' list of causes or' cases intended 'for ar· 
gument; called "the paper of causes." 1 Tidd, 

PANTOMIME; A dramatic performance in Pro 504. See Paper Days. 
which gestures take the'place of words. See 
3 C. B. 871. " , 

PAPAL SUPREMACY. The supremacy' 
which the Pope claimed not only over the 
Emperor of the Holy Roman Empire, but 
over all other' Christian princes. 

The theory was,that they stood to the Pope 
as feudal vassals to a supreme lord ; as such, 
the Pope claimed the right to enforce the du
ties due to him from his feudal subordinates 
through an ascending scale of' penalties cul
minating in tile absolution of the prince's sub
jects from the bonds of allegiance, and in 
the disposition of the sovereign himself. The 
papal supremacy was overthrown in England 
by acts of the ParUament which met in 1529 
and was dissolved in 1536, ending in the Act 
of Supremacy. See Hannis Taylor, Science 
of Jurispr. ; Boyce, Holy Rom. 'Emp. ; Free
man, Sel. Hist. Essays ; 2, Phill. Intern. Law. 

PAPER. A manufactured substance com
posed of fibres (whether vegetable or ani
mal) adhering together in forms consisting of 
sheets of various sizes and of different thick
nesses, used for writing or printing or other 
purposes to which flexible sheets are applica
ble. 4 H. & N. 470. 

A written or printed document or instru
ment. A document filed or introduced in evi
dence in a suit at law, as, in the phrase "pa
pers in the case" and in "papers on appeal." 
Any writing or printed document, including 
letters, memoranda, legal or business docu
ments, and books of account, as in the con
,stitutional provision which protects the peo
ple from unreasonable searches and seizures 
in respect to their "papers" as well as their 
houses and persons., A written or printed 
evidence of debt, particularly a promissory 
note or a bill of exchange, as in the phrases 
"accommodation paper" and "commercial pa
per." 

Books are not paper within the meaning of the 
tariff act ; Pott v. Arthur, 104 U. S. 735, 26 L. Ed. 
909. 

The term "papers" does not mean newspapers or 
perhaps even include them within the meaning of a 
statute, the object of which is to prevent a jury 
from receiving any evidence, papers, or documents 
not authorized by the court. State v. Jackson, 9 
Mont. 508, 24 P. 2.16. But the word includes photo
graphs of deceased showing the nature of his wounds. 
People v. Balestieri, 23 Cal. App. 708, 139 P. 821, 
89.;l. 

Generally, the words "documents" and "papers" 
refer to particular instruments and writings bearing 
upon specific transactions, whereas "books of ac
.counts" and "records" have reference to serial, 
continuous, and more permanent memorials of a con
cern's business and affairs. Cudahy Packing Co. v. 
U. S. (C. C. A.) 15 F. (2d) 133, 136. 

In General 

-Accommodation paper. See that title. 

-Commercial paper. See Commercial. 

-Paper blockade. See Blockade. 

-Paper book. In practice. A printed collec-
tion or abstract, in methodical order, of the 
pleadings, evidence, exhibits, and proceedings 
in a cause, or whatever else may be neces
sary to a full understanding of it, prepared 
for the use of the judges upon a hearing or 
argument on appeal. Copies of the proceed
ings on an issue in law or demurrer, of cases, 
and of the proceedings on error, prepared for 
the use of the judges, and delivered to them 
previous to bringing the cause to argument. 
3 Bl. Comm. 3017 ; Archb. New Pro 353 ; 5 
Man. & G. 98. In proceedings on appeal or 
error in a criminal case, copies of the pro
ceedings with a note of the points intended 
to be argued, delivered to the judges by the 
parties before the argument. Archb. Crim. 
PI. 205 ; Sweet. 

-Paper credit. Credit given on the security 
of any written obligation purporting to rep
resent property. 

-Pap�r days. In English law. Certain days 
in term-time appointed by the courts for hear
ings or arguments in the cases set down in the 
various special papers. 

-Pape,,. hangings. In tariff acts, tinted or dec
,Ol'ative paper used for covering walls, ceil
ing, etc. ;-distinguished from "hanging pa
per," meaning such paper, whether or not 
tinted or decorative. Downing & Co. v. U. 
S., 12 Ct. Cust. App. 451, 454. 

-Paper mi l l. See Paper office. 

-Paper money. Bills drawn by a government 
against its own credit, engaging to pay mon
ey, but which do not profess to be immedi
ately convertible into specie, and which are 
put into compulsory circulation as a substi
tute for coined money. 

-Paper office. In English law. An ancient 
office in the palace of 'Whitehall, where all 
the public writings, matters of state and coun
cil, proclamations, letters, intelligences, nego
tiations of the queen's ministers abroad, and 
generally all the papers and dispatches that 
pass through the offices of the secretaries of 
state, are deposited. Also an office or room 
in the court of queen's bench where the rec
ords belonging to that court are deposited ; 
sometimes called "paper-mill." Wharton. 

-Paper title. See Title. 



PAPIST 

PAP I ST. One who adheres to the communion 
of the Church of Rome. The word seems to 
be considered by the Roman Catholics them
selves as a nickname of reproach. originat
ing in their maintaining the supreme ecclesi
astical power of the pope. Wharton. 

PAR. In commercial law. Equal; equality. 
An equality subsisting between the nominal 
or face value of a bill of exchange, share of 
stock, etc., and its actual selling value. When 
the values are thus equal, the instrument or 
share is said to be "at par;" if it can be 
sold for more than its nominal worth, it is 
"above par;" if for less, it is "below par." 
Ft. Edward v. Fish, 156 N. Y. 363, 50 N. E. 
973 ; Evans v. Tillman, 38 S. C. 238, 17 S. E. 
49; Conover v. Smith, 83 Cal. App. 227, 256 
P. 835, 838 ; Town of Buffalo v. Walker, 126 
Okl. 6, 257 P. 766, 770 ; Boston & M. R. R. 
v. U. S. (0. C. A.) 265 F. 578, 579. 

-P�r of exchange. In mercantile law. The 
precise equality or equivalen<!y of any given 
sum or quantity of money in the coin of one 
country, and the like sum or quantity of mon
ey in the coin of any other foreign country 
into which it is to be exchanged, supposing 
the money of such country to be of the pre
cise weight and purity fixed by the mint 
standard of the respective countries. Story, 
Bills, § 30. Murphy v. Kastner, 50 N. J. E(l. 
220, 24 A. 564 ; Blue Star S. S. Co. v. Keyser 
(D. C.) 81 F. 510 ; Delafield v. Illinois, 26 
Wend. (N. Y.) 224. The par of the currencies 
of any two countries means the equivalence 
of a certain amount of the currency of the 
one in the currency of the other, supposing the 
currency of both to be of the precise weight 
and purity fixed by their respective mints. 
The exchange between the two countries is 
said to be at par when bills are negotiated 
on this footing; i. e., when a bill for £100 
drawn on London sells in Paris for 2,520 frs., 
and vice versa.. Bowen, Pol. Econ. 284. See 
11 East, 267. 

PAR. Lat. Equal. 

-Par delictu m .  Equal guilt. "This is not a 
case of par delictum. It is oppression on one 
side and submission on the other. It never 
can be predicated as par aelictum when one 
holds the rod and the other bows to it." 6 
Maule & S. 165. See In Pari Delicto. 

-Par oneri. Equal to the burden or charge, 
or to the detriment or damage. 

-Par in parem imperium non habet. Jenk. 
Cent. 174. An equal has no dominion over an 
equal. 

PARACH RONISM. Error in the computa
tion of time. 

PARAC I UM. The tenure between parceners, 
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PARAGE, or PARAG I UM.  An equality of 
blood or dignity, but more especially of land, 
in the partition of an inheritance between co
heirs. Co. Litt. 166b. More properly, how
ever, an equality of condition among nobles, 
or persons holding by a noble tenure. Thus, 
when a fief is divided among brothers, the 
younger hold their part· of the elder by par
age; i. e., without any homage or service. 

Also the portion which a woman may ob
tain on her marriage. Cowell. 

PARAG RAPH. A distinct part of a discourse 
or writing relating to a particular point. 

An entire or integral statement of a cause 
of action equivalent to a count at common 
law. Bailey v. Mosher, 63 F. 4S8, il C. C. A. 
304. 

A part or section of a statute, pleading, af
fidavit, etc., which contains one article, the 
sense of which is complete. McClellan v. 
Hein, 56 Neb. 600, 77 N. W. 120 ; Hill v. Fair-' 
haven & W. R. Co., 75 Conn. 177, 52 A. 725 ; 
Marine v. Packham, 52 F. 579, 3 C. C. A. 
210. The term in an act of congress will be 
construed to mean section whenever to do so 
accords with the' legislative intent; Alfrey 
v. Colbert, 168 F. 231, 93 C. C. A. 517. 

PARALLEL. 'Extending in the same direc
tion and in all parts equidistant; having the 
same direction or tendency. Postal Tel. C. 
Co. v. R. Co., 88 Va. 920, 14 S. ,E. 803. 

In the specification of a patent the word has 
been construed in its popular sense of going side 
by side and not in its purely mathematical !'lense ; 
2 App . Cas. 423 ; and so in Fratt v. Woodward, 32 
Cal. 231, 91 Am. Dec. 573; Williams v. Jackson, 5 
Johns. ( N. Y. ) 489; where it was held that parallel 
lines were not necessarily straight lines. 

For two lines of strcet railway to be "parallel," 
within the meaning of a statute, it may not be 
necessary that the two lines should be parallel for 
the whole length of each or either route. Exact 
parallelism is not contemplated. Cronin v. High
land St. Ry. Co. , 144 Mass. 254, 10 N. E. 833. And 
see East st. Louis Connecting Ry. Co. v. Jarvis, 34 
C. C. A. 639, 92, F. 735; Louisville & N. R. Co. v. 
Kentucky, 16 S. Ct. 714, 161 U. S. 677, 40 L. Ed. 849. 
PARALYSIS. In its popular rather than 
medical sense, signifies that the part of the 
body so.afflicted, as an arm, is numb. Hudson 
v. Kansas City Rys. Co. (Mo. Sup.) 246 s. W. 
576, 578. 

PARAMOU NT. . Above; upwards. Kelh. 
Norm. Dict. Paramount cspeoijie, above spec
ified. Plowd. 209a. 

Higher; superior. Malone v. Kansas City 
Rys. Co. (Mo. App.) 232 S. W. 782, 785. That 
which is superior; usually applied to the 
highest lord of the fee of lands, tenements, 
or hereditaments, as distinguished from the 
me8ne (or intermediate) lord. Fitzh. Nat. 
Brev. 135. 

viz., that which the youngest owes to the PARAMOUNT. EQU I TY. An equitable right 
eldest without homage'or service. Domes- or claim which is prior, superior,. or prefer-
day. able to that with which it is compared. 
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PARAMOUNT T ITLE. In ' 
the law ot real 

property, properly one which is superior to 

the title with whieh it is compared, in the 

sense that the former is the source or origin 

of the latter. It is, however, frequently used 

to denote a title which is simply better or 

stronger than another, or will prevail over it 

(Isaacs v. Maupin, 191 Ky. 527, 231 S. W. 49, 
51). But this use is scarcely correct, unless 

the superiority consists in the seniority of 

the title spoken of as "paramount." See 

Hoopes v. Meyer, 1 Nev. 444 ; Jones & Brin

disi, Inc., v. Bernstein, 119 Misc. Rep. 697, 
197 N. Y. S. 263, 2,65. 

PARANO I A. See Insanity. 

PARAPH. A flourish at the end of a signa
ture. In the Middle Ages this was a sort of 
rude safeguard against forgery. Webster, 
Dict. 

P AROELLA TERRlE 

PARASCEVE. The sixth day of the last 

week in Lent, particularly called "Good Fri

day." In English law, it is a d'ies non j'll,' 

ridiou8. 

PARASYNEX IS. In the civil law. 
venticle, or unlawful meeting. 

A con-

PARAT ITLA. In the civil law. Notes or ab
stracts prefixed to titles of law, giving a. sum
mary of their contents. Cod. 1, 17, 1, 12. 
An ahbreviated explanation of some titles or 
books of the Code or Digest. 

PARATUM HABEO. Lat. I have him in 
readiness. The return by the sheriff to a 
capi,as ad 1-e&pondendum, signifying that he 
has the defendant in readiness to be brought 
into court. This was a fiction, where the de
fendant was at large. Afterwards he was re
quired, by statute, to take bail from the de
fendant, and he returned cepi corpus and bail
bond. But still he might be ruled to bring in 
the body; White v. Fitler, 7 Pa. 535. 

Also, as in Louisiana" the signature itself, 
�mch as the official signature ,of a notary. 
Harz v. Gowland, 126 La. 674, 52 So. 986-
988. 

PARAT US EST VER I F I CARE. Lat. He is 
PARAPHERNA. In the -civil law. Goods ready to verify. The Latin form for conclud· 
brought by wife to husband over and above ing a pleading with a verification, (q. v.) 
her dowry (dos). Voc. Jur. Utr.; Fleta, lib. 
5, c. 23, § 6; Mack. O. L. § 529. 

In medireval times the "res para1Jherna" were all 
the goods other than the "MS." These the husband 
did not own and of them the wife could make her 
will. 3 Holdsw. Hist. E. L. 426. 

PARAPH ERNAL PROPERTY. See Para-

P'ARAVAI L. Inferior; subordinate. Ten
ant paravail signified the lowest tenant of 
land, being the tenant of ia mesne lord. He 
was so called

' 
,because he was supposed to 

make "avail" or profit of the land for anoth· 
er. Cowell; 2 Bl. Comm. 60. 

phernalia. PARCEL, v. To divide an estate. Bac. Abr. 

PARAPHERNALIA. The separate property 
of a married woman, other than that which 
is included in her dowry, or dos. 

The separate property of the wife is di
vided into dotal and extradotal. Dotal prop
erty is that which the wife brings to the 
husband to assist him in bearing the ex
penses of the marriage establishment. Ex
tradotal property, otherwise called "para
phernal property," is that which forms no 
part of the dowry. Civ. Code La. art. 2335. 
It is property brought to the marriage by 
one of the spouses. There can be no such 
thing as paraphernal property prior to mar
riage; Le Boeuf v. Melancon, 131 La. 148, 59 
South. 102. 

Those goods which a woman is allowed to 
have, after the death of her husband, beside8 
her ctower, consisting of her apparel and or
naments, suitable to her rank and degree. 2 
Bl. Comm. 436. 

Those goods which a wife could bequeath 
by her testament. 2 Poll. & Maifl. 427. 

PARAPHERNAUX, B I ENS. Fr. In French 
law. All the wife's property which is not 
subject to the regime dotal ; and of these 
articles the wife has the entire administra
tion; but she may allow the husband to en
joy them, and in that case he is not liable to 
account. BrowD. 

Oonditions (0). 

PARCEL, n. A small package or bundle. 
See Package. 

The word "parcel" is not a sufficient de� 
scription of the property alleged in an in
dictment to ha'Ve been stolen. The prison
er was indicted for stealing "one parcel, of 
the value of one shilling, of the goods," etc. 
The parcel in question was taken from the 
hold- of a vessel, out of a box 'broken open by 
the prisoner. Held an insufficient descrip
tion; 7 Cox, C. C. 13. 

A part or portion of land. See State v. 
Jordan, 36 Fla. 1, 17 South. 742 ; Miller v. 
Burke, 6 Daly {N. Y.) 174 ; Johnson v. Sir
ret, 153 N. Y. 51, 46 N. E. 1035; Chicago, M. 
& St. P. Ry. Co. v. Town of Churdan, 196 
Iowa, 1057, 195 N. W. OO6, 997. A part of an 
estate. Martin v. Cole, 38 Iowa, 141 ; 1 
Comyns, Dig. Abatement (H 51), Grant (E 
10). It may be synonymous with lot. Terre 
Haute v. Mack, 139 Ind. 99, 38 N. E. 468. 

PARCEL MAKERS. Two officers in the ex
chequer who formerly made the parcels or 
items of the escheators' accounts, wherein 
they charged them with everything they had 
levied for the king during the term of their 
office. Cowell. 

PARCELLA TERRIE. A parcel of land. 



PARCELS 

PARCE LS. A description of property, 
formerly set forth in a conveyance, together 
with the boundaries thereof, in order to its 
easy identification. 

PARCELS, BI LL O F. An account of the 
items composing a parcel or package of goods, 
transmitted with them to the purchaser. See, 
further, Bill of Parcels under "Bill," 8. 

PARCENARY. The state or condition of 
holding title to lands j ointly by parceners, 
before the common inheritance has been di
vided. Center v. Kramer, 112 Ohio St. 269, 
147 N. E. OO2, 605. 

PARCEN ER. A joint heir ; one who, with 
others, holds. an estate in co-parcenary, (q. 
v.) 

PARCHMENT. Sheep-skins dressed for writ
ing, so called from Pergamus, Asia Minor, 
where they were invented. Used for deeds, 
and used for writs of summons in England 
previous to the judicature act, 1875. Whar
ton. 

The skin of a lamb, sheep, goat, young calf, 
or other animal, prepared for writing on ; 
also, any of various papers made in imita
tion thereof. Webster, Dict. 

PARCO FRACTO. Pound-breach ; also the 
name of an old English writ against one who 
violently breaks a pound and takes beasts 
which, for some trespass done, or some other 
just cause, were lawfully impounded. 

PARCUS. A park, (q. v.) A pound for stray 
cattle. Spelman. 

PARDON. An act of grace, proceeding from 
the power intrusted with the execution of 
the laws, which exempts the individual on 
whom it is bestowed from the punishment 
the law inflicts for a crime he has commit
ted. U. S. v. Wilson, 7 Pet. 160, 8 L. Ed. 640 ; 
Ex parte Garland, 4 Wall. 380, 18 L. Ed. 366 ; 
Ex parte Wells, 18 How. 307, 15 I.J. Ed. 421 ; 
Moore v. State, 43 N. J. Law, 241, 39 Am. Rep. 
558 ; Rich v. Chamberlain, 104 Mich. 436, 62 
N. W. 584, 27 L: R. A. 573 ; Edwards v. Com., 
78 Va. 39, 49 Am. Rep. 377 ; Jamison v. Flan
ner, 116 Kan. 624, 228 P. 82, 86, 35 A. L. R. 
973 ; Dover v. Bickle, 171 Ark. 683, 285 S. W. 
386, 387 ; Ex parte Rice, 72 Tex. Cr. R. 587, 
162 S. W. 891, 899 ; People v. Hale, 64 Cal. 
App. 523, 222 P. 148, 151. It releases pun
ishment and blots out the existence of guilt, 
so that in the eyes of the law the offender 
is as innocent as if· he had never committed 
the . offense. U. S. ex reI. Palermo v. Smith 
(C. C. A.) 17 ·F.(2d) 534, 535 ; Ex parte Jones, 
25 Okl. Cr. 347, 220 P. 978, . 34 A. L. R. 206. 

A "pardon" releases the offender from the 
entire punishment prescribed for the offense, 
and from all the · disabilities consequent on 
his conviction, while by a "parole" a con� 
vict is merely released before the expiration 
of his term, to remain subject during the re
main�r! the,reof t9 sUp�;t���Qn.by �.he p�l),-. 
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lic authority, and to return to imprisonment 
on violation of the condition of the parole. 
Board of Prison Com'rs v. De Moss, 157. Ky. 
289, 163 S. 'V. 183, 187. 

A pardon, to be effective, must be accepted ; 
Burdick v. U. S., 236 U. S. 79, 35 S. Ct. 267, 
268, 59 L. Ed. 47·6 ; but a commutation is 
merely a cessation of the exercise of sover
eign authority, and does not obliterate guilt 
nor restore civil rights, and need not be ac
cepted by the convict to be operative ; Chap
man v. Scott (D. C.) 10 F.(2d) 156, 159 ; In re 
Charles, 115 Kan: 323, 222 P. 60B, 608. A 
commufation is simply a remission of a part 
of the punishment, a substitution of a less 
penalty for the one originally imposed ; State 
v. District Court of Eighteenth Judicial Dist. 
in and for Blaine County, 73 Mont. 541, 237 
P. 525, 527 ; while a "pardon" avoids or ter
minates punishment for crime ; U. S. v. Com·· 
missioner of Immigration at Port of New 
York (C. C. A.) 5 F.(2d) 162, 165. 

The distinction between amnesty and par
don is one rather of philological interest than 
of legal importance. Knote v. U. S., 95 U. S. 
149, 153, 24 L. Ed. 442, 443. This is so as to 
their ultimate effect, but there are incidental 
differences of importance. They are of dif
ferent character and have different purposes. 
The one overlooks offense ; the other remits 
punishment. The first is usually addressed 
to crimes against the sovereignty of the state, 
to political offenses, forgiveness being deem
ed more expedient for the public welfare 
than prosecution and punishment. The sec
ond condones iilfractions of the peace of the 
state. Amnesty is usually general, addressed 
to classes. or even communities-a legislative 
act, or under legislation, constitutional or 
statutory-the act of the supreme magis
trate. There may or may not be distinct acts 
of acceptance. If other rights are dependent 
upon it and are asserted, there is affirmative 
evidence of acceptance. Burdick v. U. S., 236 
U. S. 79, 35 S. Ct. 267, 271, 59 L. Ed. 476. 
"Pardon" applies only to the individual, re
leases him from the punishment fixed by law 
for his specific offense, but does not affect the 
criminality of the sa:rp.e or similar acts when 
performed by other persons or repeated by 
the same person. 

Absolute or Unconditional Pardon 

One which frees the criminal without any 
condition whatever. 

That whiCh reaches both the punishment 
prescribed for the offense and the guilt of 
the offender. It obliterates in legal contem
plation the offense itself. Ex parte Collins, 
32 OkL Cr. 6, 239 P. 693, 696. 

Conditional Pardon 

One to which a condition is annexed, per
formance of which is necessary to the valid
ity of the pardon. Ex parte Hunt, · 10 Ark. 
28,4 ; St��v.,Funer" 1. McCord. (S. C.) 178. 
A pardon which does. not. ,become operative 
until the grantee has perf01Ine�1' i, SOI;Ile ,&pe-
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cific act, or where it becomes void when some 
specific event transpires. Ex parte Collins, 
32 ()kl. Cr. 6, 239 P. 693, 697. One granted 
on the condition that it shall only endure un
til the voluntary doing of some act by the 
person pardoned, or that it shall be revoked 
by a subsequent act on his part, as that he 
shall leave the state and never return. Ex 
parte Janes, 1 Nev. 319 ; State v. Wolfer, 
53 Minn. 135,54 N. W. 1065, 19 L. R. A. 783, 
39 Am. St. Rep. 582 ; State v. Barnes, 32 S. 
C. 14, 10 S. E. 611, 6 L. R. A. 743, 17 Am. St. 
Rep. 832 ; People v. Burns, 77 Hun, 92, 28 
N. Y. S. 300. 

General Pardon 
One granted to all the persons participating 

in a given criminal. or treasonable offense 
(generally political), or to all offenders of a 
given class or against a certain statute or 
within certain limits of time. But "amnes
ty" is the more appropriate term for this. 
It may be express, as when a general decla
ration is made that all offenders. of a certain 
class shall be pardoned, or implied, as in case 
of the repeal of a penal statute. Roberts v. 
State, 2 Over. (Tenn.) 423. 

PARDONERS. In old IDnglish law. Persons 
who carried about the pope's indulgellces, and 
sold them to any who would buy them. 

PARENS. Lat. In Roman law. A parent ; 
originally and properly only the father or 
mother of the person spoken of ; but also, by 
an extension of· its meaning, any relative, 
male or female, in the line of direct ascent. 

"Parens" est nomen generale ad omne genus 
cognationis. "Parent" is a name general for 
every kind of relationship. Co. Litt. 80; Lit
tleton § 108; Mag. Cart. Joh. c. 50. 

PARENS PATRlfE. Father of his country ; 
parent Of the country. In England, the king. 
In the United States, the state, as a sover
eign-referring to the sovereign power of 
guardianship over persons under disability; 
In re Turner, 145 P. 871, 872, 94. Kan. 115, 
Ann. Cas. 1916E, 1022; such as minors, and 
insane and incompetent persons ; McIntosh 
v. Dill, 86 Ok!. 1, 2OO P. 917, 925. 

PARENT. The lawful father or the mother 
of a person. Appeal of Gibson, 154 Mass. 378, 
28 N. E. 296 ; Ellis v. Hewitt, 15 Ga. App. 
69H, 84 S. E. 185, 187 ; In re Tombo, 86 Misc. 
361, 149 N. Y. S. 219, 221 ; Ex parte Mason, 
5 N. C. 336. One who procreates, begets, or 
brings forth offspring. McDonald v. Texas 
Employers' Ins. Ass'n (Tex. Civ. App.) 267 
s. W. 1074, 1075. 

This word is distinguished from "ances
tors" in including only the immediate pro
genitors of the person, while the latter em
braces his more remote relatives in the as
cending line. The word "parents" should 
therefore not ordinarily be construed to in
clude grandparents. In re Spooner's Estate, 
172 Wis. 174, 177 N. W. 598, 600. But by 

the ciVil law, grandfathers and gr�dmothers,· 
and other ascendants, were, in certain cases, • 

considered parents. Dict. de Jur� Parent8. 
See Corn. v. Anderson, 1 Ashm. (Pa. ) 55 ; 2 
Kent 159 ; 5 East 223. 

The term literally can apply only to a fa
ther or mother related by blood, including 
the parent of an illegitimate child ; Common:. 
wealth v. Wibner, 73 Pa. Super. Ct. 349, 351 ; 
and excluding a stepfather or stepmother '01' 
one standing in loco parentis ; State v. Dis
trict Court of Second Judicial Dist. of Mon
tana in and for Silver Bow County, 213 P. 
802, 804, 66 Mont. 427 ; State v. Barger� 14 
Ohio App. 127, 128 ; . In re Remske, 95 Misc. 
330, 160 N. Y. S. 715, 716 ; Coakley v. Coak
ley, 216 Mass. 71, 102 N .. E. 930, 932, Ann. 
Cas. 1915A, 867. In statutes, however, the 
word is commonly construed as including a 
stepmother ; State v. Juvenile Court of Ram
sey County, 163 Minn. 312, 204 N. W. 21, 22 
(see, also, Sovereign Camp, W. O. W., v. Cole, 
124 Miss. 299, 86 So. 802, 804); and likewise 
adopting parents ; Ransom v. New York C. 
& St. L. Ry. Co., 93 Ohio St. 223, 112 N. E. 
586, L. R. A. 1916E, 704; Commonwealth v. 
Kirk, 212 Ky. 646, 279 S. W. 1091, 1092, 44 
A. L. R. 816; IIi re Yatesi Estate, 108 Kan. 
721, 196 P. 1077; but riot as' including the 
father of an illegitimate child ; People v�· 
RuP'J}, 219 Ill. App. 2H9, 271; Howard v. 
U. S. (D. C.) 2 F.(2d) 170, 173 ; ·  Ex parte New
some, 212 Ala. 168, 102 So. 216, 218; People 
v. Fitzgerald, 167 App. Div. 85, 152 N. Y. S. 
641, 643 ; State ex reI. Canfield v. Porter
field, 222 Mo. App. 553, 292 S. , W. 85, 86. 
PA RENTAGE. Kindred in the direct ascend
ing line. See 2 Bouv. Inst. n. 1955. 

PARENTELA. The sum of those persons 
who trace descent from one ancestor. 2 Poll. 
& Maitl. 296. 

I n  Old Engl ish Law 
Parentela, or de parentela 8e tollere, sig

nified a renunciation of one's kindred and 
family. This was, acco'rding to ancient cus'
torn, done in open court, before the judge, 
and in the presence of twelve men, who made 
oath that they believed it was done for a just 
cause. We read of it in the laws of Henry I. 
After such abjuration, the person wa� in
capable of inheriting anything from any of 
his relations, etc. Enc. Lond. 

PARENTHESIS. Part of a sentence occur
ring in the middle thereof, and inclosed be
tween marks like ( ), the omission of which 
part would not injure the gramm,atical con
struction of the rest of the sentence. Whar
ton ; In re Schilling, 53 F'ed. 81, 3 C. C. A. 
440. A word, phrase, or sentence, by way 
of comment or explanation, inserted in, or 
attached to, a sentence whiCh would be gram
matically complete without it. State v. Mor
gan, 133 ,La. 1003, 63 So. 509, 512. 

PARENT ICI D E  . .  One who .murders a par
ent ; also the crime so committed. 
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Parentum e�t libero.s alere etiam nothos. It is to receive out of the same fund without any 
the duty of parents to support their children precedence over each other. 
even when illegitimate. Lofft, 222. 

PARERGON. One work executed in the in
tervals of anothe'r ; a subordinate task. Par
ticularly, the name of a work on the' Canons, 
in great repute, by Ayliffe. 

PARES. Lat. A person's peers or equals ; 
as the jilry for bhe trial of causes, who were 

, originally the vassals or tenants of the lord, 
being the equals or peers of the parties liti
gant ; and, as the lord's vassals judged each 
other in the lord's courts, so the sovereign's 
vassals, or the lords themselves, judged each 
other in tiIle sovereign's courts. 3 BI. Comm. 
349. 

PARES CURIIE. Peers of the court. Vas-

PAR I  PASSU BON DS. A name given in 
Scotland to certain bonds secured upon landS! 
which share an equal benefit of the security. 
Where several securities are created over the 
same lands by separate bonds and disposi
tions in security, they would ordinarily have 
priority according to the date of registration 
of the sasine or bond, as the case may be. 
If it is intended to have them rank as pari 
passu, it is usual to insert a clause in each 
bond declaring that they shall be so ranked 
without regard to their priority of registra
tion. 9 Jurid. Rev. 74. 

PAR I  RATI ON E. Lat. · For the like reason ; 
by like mode of reasoning. 

sals whO' were bound to' attend the lord's Paria copulantur paribus. Like things unite 
court. with like. Bac. Max. 

PARES REG N I. Peers of the realm. Spel- Paribus sententiis re'us absolvitur. Where the 
man. opinions are equal, [where the court is equal

ly divided,] the defendant is acquitted. 4 
PARESI S. In medical jurisprudence. Pro- Inst. 64. 
gressive general paralysis, involving or lead-
ing to the form of insanity known as "demen� PAR I ENTES. In Spanish law. Relations. 
tia pm-alytica." Popularly, but not very cor- White, New Recop. b. 1, tit. 7, c. 5, § 2. 
rectly, called "softening of the brain." See 
Insanity. • PAR I ES. Lat. In the civil law. A wall. 

The term is applied to a group of mental Par-ies cst, sive murus, sive m,aceria cst. Dig. 
and bodily symptoms, developing usually late 50, 16, 157. 

in life and as a result of previous syphilis. PAR I ES COMMU N I S. A common wall ; a 
The condition differs from the various insa.n- party-wall. Dig. 29, 2, 39. 
ities, in that definite alterations of the sur-
face of the brain and its membranes are PA RIS, D ECLARAT I O N  O F. See Declara
found, in the form of chronic inflammation. tion. 
Loss of memory, paSSionate outbursts, delu-
sions of grandeur, restlessness and insomnia, PAR ISH.  
with final absolute dementia, are the chief 
mental symptoms, while phYSically muscular 
weakness, tremor, particularly of the lips 
and tongue, ataxia, and various convulsive 
seizures are seen. 

I n  English Ecclesiastical Law 

A cir�uit o,f ground, committed to the 
charge of one parson or vicar, or other min
ister having cure of souls therein. 1 BI. 
Comm. 111. 'Wilson v. State, 34 Ohio St. 

PAR I CAUSA. Lat. With equal right ; up� 1£-9. The precinct of a parish church, and 
on an equal footing ; equivalent in rights or the particular charge of a s�ular priest. 
claims. Cowell. An ecclesiastical division of a town 

or district, subject to the ministry of one PARI  D EL I CTO. Lat. In equal fault ; in a pastor. Brande. similar offense or crime ; equal in guilt or in 
legal fault. See In pari delicto. 

PAR I  MATERIA. Lat. Of the same matter ; 
on the same subject ; as, laws pari materia 
must be construed with 'reference to each, 
other. Bac. Abr. " Statute," I, 3. 

PAR I  MUTU EL. A mutual stake or wager ; 
a betting �ol. Utah State Fair Ass'n v. 
Green, 68 Utah, 251, 249 P. 1016, 1028. See, 
also, Pompano Horse Club v. State, 93 Fla. 
415, 111 So. 801, 813, 52 A. L. R. 51. 

PAR I PASSU. Lat. By an equal progress ; 
equably ; ratably ; without preference. 
Ooote, Mortg. 56. Used especially of credi
tors who, in marshalling assets, are entitled 

I n New England 
A division of a town, originally territorial, 

but which now constitutes a quasi-corpora
tion, consisting of those connected with a cer
tain Cihurch. See Weston v. Hunt, 2 Mass. 
501. Synonymous with church and used in 
tlle same sense as society. Ayres' v. Weed, 
16 Conn. 299. A corporation established for 
the maintenance of public worship, which 
may be coterminous with a town, or include 
only part of it. 

A precinct or parish is a corporation es
tablished . solely for the purpose of maintain
ing public worship, and its powers are lim
ited. to that object. It may raise money' for 
building and · keeping' in repair its meeting-
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house and suppOrting its minister, but for no efiee. If the predial tithes are appropriated, 
other purpose. A town is a eivil and political he is called "rector ;" if impropriated, "vic
corporation, established for municipal pur- ar." Wharton. 
poses. They may both subsist together in 
the same territory, and be composed of the PAR I SH I ON ERS. Members of a parish. In 
same persons. Milford v. Godfrey, 1 ,Pick . . England, for many purposes they form a 

(Mass.) 91. body politic. 

In Pennsylvania the term has no legal PAR I TOR. A beadle ; a summoner to the 
signification and is used merely in its general courts of civil law. 
sense. If used there in ecclesiastical divi-
sions, it h as just such- importance and sig- Pariu m  eadem est · ratio, idem jus. Of things 
nificance as may be given it under ecclesi- equal, the reason is the same, and the same 
astical regulations. In re St. Casimir's Polish is the law. 
Roman ·Catholic Church of Shenandoah, 273 
Pa. 494, 117 A. 219, 220. . PAR I U M  J U D I C I U M .  The judgment of 

peers ; trial by a jury of one's peers or equals. 
I n  Louisiana 

A territorial division of the state corre
sponding to what is elsewhere called a "CO'llll
ty." See Sherman v. Parish of Vermillion, 
51 La. Ann. 880, 25 So. 538 ; Attorney Gen
eral v. Detroit Common Council, 112 �Iich. 
148, 70 N. W. 450, 37 L. R. A. 211. 

PAR I SH APP'RENTI CE. In English law. 
The children of parents unable to maintain 
them may, by law, be apprenticed, by the 
guardians or overseBrs of their parish, to 
such persons as may be willing to receive 
them as apprentices. Such children are 
called "parish apprentices." 2 Steph. Comm. 
230. 

PAR ISH CHURCH. This expression has va
rious significations. It is applied sometimes 
to a select body of Ohristians, forming a local 
spiritual association, and sometimes to the, 
building in which the public worship of the: 
inhabitants of a parish is celebrated ; but 
the true legal notion of a parochial church 
is a consecrated place, having attached to it 
the rights of burial and the administration 
of the sacraments. Story; J., Pawlet v. Clark, 
9 Cranch, 326, 3 L. Ed. 735. 

PAR ISH CLERI<. In English law. An offi
cer, in former times often in holy orders, and 
appointed to officiate at the altar ; now his 
duty consists chiefly in making responses in 
churCh to the minister. By common law he 
has a freehold in his office, but it seems now 
to be falling into desuetude. 2 Steph. Comm. 
700 ; Mozley & Whitley. 

PAR ISH CONSTABLE. A petty constable. 
exercising his functions within a given par
ish. Mozley & Whitley. See Constable. 

PAR I SH COU RT. Tlhe name of a court es
tabliShed in each parish in Louisiana, and 
corresponding to the county courts or com
mon pleas courts in the other states. It has 
a .limited civil jurisdiction, besides general 
probate powers. 

PARISH OFFI CER�. Ohurch-wardens, over
seers, and constables. 

PAR I SH PRI EST. In English law. The par
son ; a minister who ho,lds a parish as a ben-

PARI<, v. Voluntarily and temporarily to 
leave an automobile, especially on a street 
or highway, when not in use. Kastler v. 
Tures, 191 Wis. 120, 210 N. W. 415, 417 ; Ex 
parte Corvey, 220 Mo. App. 602, 287 S. 'V. 
879, 881. 

PARI<, n. 
I n  English Law 

A tract of inclosed ground privileged for 
keeping wild beasts of the chase, particularly 
deer ; an inclosed chase extending oIily over 
a man's own grounds. 2 Bl. Comm. 38 ; 13 
Car. II, c. 10. A pound. Reg. Orig. 166 ; 
Cowell. 

I n  Ameri�an La,w 

An inclosed pleasure-ground in or near a 
city, set apart for the recreation of the pub
lic. Riverside v. MacLain, 210 Ill. 308, 71 
N. E. 408, 66 L. R. A. 288, 102 Am. St. Rep. 
164 ; People v. Green, 52 How. Prac. (N. Y.) 
440 ; Archer v. Salinas Oity, 93 Cal. 43, 28 
P. 839, 16 L. R. A. 145 ; Ehmen v. Gothen
burg, 50 Neb. 715, 70 N. W. 237_ A pleasure 
ground for the recreation of nhe public to 
promote its health and enjoyment. Booth v. 
City of Minneapolis, 163 Minn. 223, 203 N. W. 
625, 626 ; "rilliams v. G allatin, 229 N. Y. 
248, 128 N. E. 121, 122, 18 A. L. R. 1238. 

A piece of ground enclosed for purposes of 
pleasure, exercise, amusement, or ornament. 
Perrin v. R. Co., 36 N. Y. 120 ; Blank v. 
Browne, 216 N. Y. S. 664, 668, 217 App. Div. 
624. A _place for the resort of ·  the public 
for recreation, air, and light ; a place open 
for everyone. Price v. Plainfield, 40 N. J. L. 
613 ; Kennedy v. City of Nevada, 222 Mo. 
App. 459, 281 S. W. 56, 58. A detached tract 
of ground set apart and maintained for pub
lic use, generally of quite sizable proportions 
devoted to purposes of ornamentation and 
recreation, usually platted out with trees and 
ornamented in a way pleasing to the eye as 
well as furnishing an opportunity for open
air recreation. Kupelian v. · Andrews, 233 N. 
Y. 278, 135 N. E. 50Q" 503 ; Ramstad v. Oarr, 
31 N. D. 504, 154 N. W. 19'5, 200, L. H. A. 
191GB, 1160 ; Los Angeles County v. Dodge, 
51 Cal. App. 492, 197 P. 403, 409. 

As applied to pleasure grounds and spaces 
or open places for public uS'e or public recre-
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house for the purpose of making inquiries, by 
the examination of 'Witnesses or otherwise, 
into matters which could not be conveniently 
inquired into by the whole house. Wharton. 

a tion owned by towns, the term is largely one 
of quite modern usage, and until recent years 
such places were in popular speech spoken 
of as "squares" and "commons." Woodward 
v. City of Des Moines, 182 Iowa, 1102, 165 
N. W. 313, 314. PA RLIAMENT�RY LAW. The general body 

of enacted rules and recognized usages which 
PARK-BOTE. To be quit of inclosing a park governs the procedure of legislative assem-
or any part thereof. blies and other deliberative bodies. 

PARKER. A park-keeper. 

PA RKI  NG. In municipal law and adminis
tration. A strip of land, lying either in the 
middle of the street or in the space between 
the building line and the sidewalk, or between . 
the sidewalk and the driveway, intended to be 
kept as a park-like space, that is, not built 
upon, but beautified with turf, trees, flower
beds, etc, See Downing v. Des Moines, 124 
Iowa, 289, 99 N. W. 1066. S ee, also, Park
way. 

PAR K I N G  PLACE. A place where motor ve
hicles may be left parked or standing and 
removed by the owner at pleasure. Mobile 
Light & R. Co., 211 Ala. 525, 101 So. 177, 178, 
34 A. L. R. 921. 
PARI<WAY. An ornamental part of a street 
which may be used for recreation purposes. 
Kupelian v. Andrews, 233 N. Y. 278, 135 N. E. 
502. In that sense, substantially synonymous 

. with "parking" (q. v.). Also, an attractive 
street or highway, ornamented with shrub� 
bery and the like. Municipal Securities Cor
poration v. Kansas City, 265 Mo. 252, 177 S. 
W. 856, 860. 
PARLE H I LL, or  PARLING H I LL. A hill 
where courts were anciently held. Cowell. 

PA RLIAM ENT. The supreme legislative as
sembly of Great Britain and Ireland, con
sisting of the king or queen and the three es
tates of the realm, viz. ,  the lords spiritual, 
the lords temporal, and the commons. 1 Bl. 
Comm. 153. 

H igh Court of Parliament 

PARLIAMENTA RY TAXES. See Tax. 

PARLIAM ENTUM. L. Lat. A legislative 
body in general or the English parliament in 
particular. 

PA RLIAMENTUM D IABOL ICUM.  A parlia
ment held at Coventry, 38 Hen. VI., wherein 
Edward, Earl of March, (afterwards King Ed
ward IV.,) and many of the chief nobility 
were attainted, was so called ; but the acts 
then made were annulled by the succeeding 
parliament. Jacob. 

PARLIAMENTUM I N DOCTUM. Unlearned 
or lack-learning parliament. A name given 
to a parliament held at Coventry in the sixth 
year of Henry IV. under an ordinance requir
ing that no lawyer should be chosen knight, 
citizen, or burgess ; "by reason whereof," says 
Sir Edward Coke, "this parliament was fruit
less, and never a good law made thereat." 4 
Inst. 48 ; 1 Bl. Comm. 177. 

PARL I AMENTUM I NSAN UM.  A parliament 
assembled at Oxford, 41 Hen. IlL, so styled 
from the madness of their proceedings, and 
because the lords came with armed men to it, 
and contentions grew very high between the 
king, lords, and commons, whereby many ex
traordinary things were done. Jacob. 

PARLIAM ENT UM RELI G I OSORUM. In most 
convents there has been a common room into 
which the brethren withdrew for conversa
tion ; conferences there being termed "parlia
rnentum." Likewise, the societies of the two 
temples, or inns of court, call that assembly of 
the benchers or governors wherein they confer 
upon the common affairs of their several 
houses a "parliament." Jacob. In English law. The English parliament, 

as composed of the house of peers and house 
of commons ; or the house of lords sitting in Parochia est locus quo deg it populus a./ icujus 

its judicial capacity. 
- ecelesire. 5 Coke, 67. A parish is a place in 

PARLIAMENTARY. Relating or belonging 
to, connected with, enacted by or proceeding 
from, or characteristic of, the English parlia
ment in particular, or any legislative body 
in general. 

PARLIAMENTARY AGENTS. Persons who 
act as solicitors in promoting and carrying 
private bills through parliament. They are 
usually attorneys or solicitors, but they do 
not usually confine their practice to this par
ticular department. Brown. 

PARLIAMENTARY COM MITTEE. A com
mittee of members of the house .of peers or 
of.the house of oommons, appointed by eith�r 

which the population of a certain church re
sides. 

PAROCH IAL. 
parish. 

Rela ting or belonging to a 

PAROCH IAL CHAPELS. In English law. 
Places of public worship in which the rites . 
of sacrament and sepulture are performed. 

PARD L. A word ; . speech ; hence, oral or 
verbal ; expressed or evidenced by speech 
only ; not expressed by writing ; not ex
pressed by sealed instrument. 

The pleadings in an action are also, in old 
law French, denominated the "parol," be
c�use. they were formerly actual viva 'Voce. 
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pleadings in court, and not mere written al
legations, as at present. Brown. 

As to parol . "Agreem.ent," "Arrest," "De
murrer," "Evidence," "Lease," and "Promise," 
see those titles. 

PAROLE. In military law. A promise giv
en by a prisoner of war, when he has leave 
to depart from custody, that he will return 
at the time appointed, unless discharged. 
Webster. 

An engagement by a prisoner of war, upon 
being set at liberty, that he will not again 
take up arms against the government by 
whose forces he was captured, either for a 
limited period or while hostilities continue. 

In criminal law. A conditional release ; 
condition being that, if prisoner makes good, 
he will receive an absolute discharge from 
balance of sentence, but, if he does not, he 
will be returned to serve unexpired time. In 
re Eddinger, 236 Mich. 668, 211 N. W. 54, 55 ; 
Ex parte Collins, 32 Okl. Cr. 6, 239 P. 693, 
697 ; Ex parte Mason, 29 Okl. Cr. 297, 233 P. 
785, 786 ; State v. Asher (Mo. Sup.) 246 S. W. 
911, 913 ; In re Court of Pardons, 97 N. J. Eq. 
555, 129 A. 624, 630 ; Ex parte Patterson, 94 
Kan. 439, 146 P. 1009; 1010, L. R. A. 1915F, 
541 ; Ex parte Thornberry, 254 S. W. 1087, 
300 Mo. 661 ; State v. Yates, 183 N. C. 753, 
111 S. E. 337, 338 ; Crooks v. Sanders, 123 S. 
C. 28, 115 S. E. 760, 762, 28 A. L. R. 940 ; 
Board of Prison Com'rs v. De . Moss, 157 Ky. 
289, 163 S. ·W. 183, 187 ; Duehay v. Thompson 
(C. C. A.) 223 F. 305, 307 ; In re Sutton, 50 
Mont. 88, 145 P. 6, 8, Ann. Cas. 1917A, 1223. 

PAROLS DE LEY. 
technical words. 

L. Fr. Words of law ; 

PAlt.'l'AGB 

as the roof for the . hou�, ten spears for ten 
armed men, etc. 

PARS RAT I ONAB I LI S. Tbat part of : a  
man's goods which the law gave to his widow 
and children. 2 Bl. Comm. 492, 

PARS REA. A party defendant. St. Marlbi-. 
c. 13. 

PARS V I SC ERU-M MAT R I S. Part of the 
bowels of the mother ; i. e., an unborn. child. 

PARSON. The rector of a church ; one that 
has full possession of all the rights of a: paro
chial church. The appellation of "parson,"· 
however it may be depreciated by familiar, 
clownish, and indiscriminate use, is the most 
legal, most beneficial, and most honorable ti
tle that a parish priest can enjoy, because 
such a one, Sir Edward Coke observes, and 
he only, is said vicem seu perso'YUllm eccZesice 
gerere, (to represent and bear the person of 
the church.) 1 Bl. Comm. 384. 

PARSON I M PARSONEE. In English law. A 
clerk or parson in full possession of a benefice. 
Cowell. 

PARSON MORTAL A rector instituted and 
inducted for his own life. But any collegiate 
or conventional body, to whom a church was 
forever appropriated, was termed "persona 
immortaUs." Wharton. 

PARSONAGE. A certain portion of lands, 
tithes, and offerings, established by law, for 
the maintenance of the minister who has the 
cure of souls. Tomlins. 

The word is more generally used for the 
house set apart for the residence of the min-

Parols font plea. 
Mod. 458. 

Words make the plea. 5 ister. Mozley & Whitley. See Wells' Estate 
v. Congregational Church, 63 Vt. 116, 21 A. 
270 ; Everett v. First Presbyterian Church, 
53 N. J. Eq. 500, 32 A. 747 ; Reeves v. Reeves, 
5 Lea (Tenn.) 644 ; State v. Kittle, 87 W. Va. 
526, 105 S. E. 775, 776 ; St. Joseph's Church 
v. City ·of Detroit, 189 Mich. 408, 155 N. W. 
588, 590. 

PARQU ET. In French law. I .  The magis
trates who are charged with the conduct of' 
proceedings in criminal cases and misde
meanors. 

2. That part of the bourse which is re
served for stock-brokers. 

PARR I C I D E. The crime of killing one's fa
ther ; also a person guilty of kllling his fa
ther. 

PARR I C I D I UM. Lat. In the civil law. 
Parricide ; the murder of a parent. Dig. 48, 
9, 9. 

PARS. Lat. A part ; a party to a deed, ac
tion, or legal proceeding. 

PARS E N I T I A. In old English law . .  The 
privilege or portion of the eldest daughter in 
the partition of lands by lot. 

PARS G RAVATA. In old practice. A party 
aggrieved ; the party aggrieved. Hardr. 50 ; 
3 Leon. 237. 

PA RS PRO TOTO. Part for. the whole ; the 
name of a part used to represent the whole ; 

PART. A. portion, share, or purpart. One of 
two duplicate, originals of a conveyance or 
covenant, the .other being called "counter
part." Also, - in composition, partial or in
complete ; as part payment, part perform
ance. Cairo v.· Bross, 9 Ill. App. 406. 

PART AND PERT I NENT. In the Scotch 
law of conveyancing. Formal words equiva
lent to the English "appurtenances." Hell. 

As to part "Owner," "Payment," and "Per
formance," see those titles. 

PARTAGE. In French law. A division made 
between co-proprietors of a particular estate 
held by them in common. It is the oPeration 
by means of which the goods of a succession 
are divided among the co-heirs ; while licita
tion (q. v.) is an adjudication to the highest 
bidder of objects which are not divisible. 
Duverger. 



P.AR.TE INAUDITA 

PARTE I NAUD ITA. Lat. One side being 
unheard. Spoken of any action which is tak
en ex parte. 

PARTE NON COMPARENTE. Lat. The par
ty not having appeared. The condition of a 
cause called ·'default." 

Parte quacumque integrante sub-lata, toll itur 
totum. An integral part being taken away, 
the whole is taken away. 8 Coke, 41. 

Partem ali quam recte intelligere nemo potest, 
antequam totum, ite'rum atquel itel"um, perlegerit. 
3 Coke, 52. No one can rightly understand 
any part until he has read the whole again 
and again. 

PARTES F I N I S, N I H I L  HABUERU NT. In 
old pleading. The parties to the fine had 
nothing ; that is, had no estate which could 
be conveyed by it. A plea to a fine which had 
been levied by a stranger. 2 Bl. Comm. 357 ; 
1 P. Wms. 520. 

PART IAL. Relating to or constituting a 
part ; not complete ; not entire or universal. 

PA RT IAL ACCO UNT. An account of an 
executor, administrator, guardian, etc., not 
exhibiting his entire dealings with the estate 
or fund from his appointment to final set
tlement, but covering only a portion of the 
time or of the estate. See Marshall v. Cole
man, 187 Ill. 556, 58 N. E. 628. 

PART IAL AVERAGE. Another name for 
particular average. See Average. And see 
Peters v. Warren Ins. Co., 19 Fed. Cas. 370. 

PA RT I A L  EV I DENCE. See Evidence. 

PART I AL I NSAN I TY. Mental unsoundnes-s 
always existing, although only occasionally 
manifest ; monomania. 3 Add. 79. 

PARTIAL LOSS. See Loss. 

PART IAL PAYM ENT. See Payment. 
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or share in common with others ; partake ; 
as to "participate" in a discussion. To take a 
part in ; as to participate in joys or sorrows. 
Bew v. Travelers' Ins. Co., 95 N. J. Law, 533. 
112 A. 859, 860, 14 A. L. R. 983. To take equal 
shares and proportions ; to share or divide. 
6 Ch. 696. Participate in an e8tate. To take 
as tenants in common. 28 Beav. 266. 

Pal"tici pes p !ures sunt quasi unum corpus In 
eo quod unum jus habent, et oportet quod cor
p us sit integrum, et quod in nu lla parte sit de
fectus. Co. IAtt. 4. Many parceners are as 
one body, inasmuch as they have one right. 
and it is necessary that the body be perfect, 
and that there be a defect in no part. 

PA RT I au LA. A small piece of land. 

PA RT I CULAR. This term, as us,ed in law, 
is almost always opposed to "general," and 
means either individual, local, partial, spe
cial, or belonging to a single person, place, or 
thing. Lang v. Collins (Tex. Civ. App.) 190 
S. W. 784, 785 ; Albus v. Toomey, 273 Pa. 303, 
116 A. 917, 918 ; Charles Broadway Rouss, 
Inc., v. Winchester Co. (D. C.) 290 F. 463, 
467 ; Minneapolis Steel & Machinery Co. v. 
Casey Land Agency, 51 N. D. 832, 201 N. W. 
172, 175. 

As to pl1rticular "Average," "Custom," "Es
tate," "Lien," "M:alice," and "Partnership," 
see those titles. 

PA RTICULA R. S,TATEMENT. This term, in 
use in Pennsylvania, denotes a statement 
which a plaintiff may be required to file, ex
hibiting in detail the items of his claim, (or 
its nature, if single,) with the dates and sums. 
It is a spedes of declaration, but is informal 
and not required to be methodical. Dixon v. 
Sturgeon, 6 Serg. & R. (Pa.) 28. 

PART I C U LAR TENAN T. The tenant of a 
particular estate. 2 Bl. Comm. 274. See Es
tate. 

PART IAL VERDI CT. See Verdict. PART I C ULARITY, in a pleading, affidavit, 
or the like, is the detailed statement of par

PART IAR I US. Lat. In Roman law. A Ie- ticulars. 
gatee who was entitled, by the directions of 
the will, to receive a share or portion of the 
inheritance left to the heir. 

PART I BLE LANDS. Lands which might be 
divided ; lands held in ga velkind. See 2 
Poll. & Maitl. 268, 271 ; . Gavelkind. 

PART I C U LARS. The details of a claim, or 
the separate items of an account. When 
these are stated in an orderly form, for the 
information of a defendant, the statement is 
called a "bill of particulars," (q. 'V.). 

PA R.T I C U LARS OF BR,EACH ES AND O B
PART I CEPS. Lat. A participant ; a sharer ; J E,CT I O NS. In an action brought, in Eng-
anciently, a part owner, or parcener. 

PARTI CEPS C R I M I N IS. A participant in a 
crime ; an accomplice. One who shares or 
co-operates in a criminal offense, tort, 6r 
fraud. Alberger v. White, 117 Mo. 347, 23 S. 
W. 92 ; State v. Fox, 70 N. J. Law, 353, 57 A. 
270. 

PART I C I PATE. To receive or have a part 
or share of ; to partake of ; 'experience in 
common with others ; to have 01' enjoy a part 

land, for the infringement of letters patent, 
the plaintiff is bound to deliver with his 
declaration (now with his statement of claim) 
particulars (i. e., details) of the breaches 
which he complains of. Sweet. 

PART I CULARS O F  CR I M I NA L  CHARGES. 
A prosecutor, when a cbarge is general, is fre
quently ordered to give the defendant a state
ment of the acts charged, which is called, in 
England, the "particulars" of the charges. 
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PARTICULARS OF SALE.. When property 
such as land, houses, shares, reversions, etc., 
is to be sold by auction, it is usnally described 
in a document called the "particulars," copies 
of which are distributed among intending bid
ders. They should fairly and accurately de
scribe the property. Dart, Vend. 113 ; 1 Dav. 
Cony. 511. 

PART I DA. Span. Part ; a part. See Las 
Partidas. 

PART I ES. The persons who take .part in 
the performance of any act, or who are di
rectly interested in any affair, contrac�, or 
conveyance, or who are actively concerned 
in the prosecution and defense of any legal 
proceeding. U. S. v. Henderlong (C. C.) 102 
F. 2 ;  Robbins v. Chicago, 4 Wall. 672, 18 
L. Ed. 427 ; Green v. Boglle, 158 U. S. 478, 
15 S. Ct. 975, 39 L. Ed. 1061 ; Hughes v. 
Jones, 116 N. Y. 67, 22 N. E. 446, 5 L. R. 
A. 637, 15 Am. St. Rep. 386. See also Party. 

In the Roman civil law, the parties were 
designated as "aotor" and "reus." In the 
common law, they are called "plaintiff" and 
"defendant ;" in real actions, "demandant" 
and "tenant ;" in equity, "complainant" or 
"plaintiff" and "defendant ;" in Scotch law, 
"pursuer" and "defender ;"  in admiralty prac
tice, "libelant" and "respondent ;" in appeals, 
"appellant" and "respondent," sometimes, 
"plaintiff in error" and "defendant in error ;" 
in criminal proceedings, "prosecutor" and 
"prisoner." 

Classific,ation 

Formal, or proper parties are those who 
have no interest in the controversy between 
the immediate litigants, but have an interest 
in the SUbject-matter which may be conven
iently settled in the suit, and thereby prevent 
further litigation ; they may be made parties 
or not, at the option of the complainant. 
Chadbourne v. Coe, 51 F. 479, 2 C. C. A. 327 ;  
Sexton v .  Sutherland, 37 N .  D. 500, 164 N .  W. 
278, 281 ; Consolidated Gas Co. of New York 
v. Newton (D. C.) 256 F. 238, 245 '; State v. 
Municipal Savings & Loan Co., 111 Ohio St. 
178, 144 N. E. 736, 740. Neoessary parties 
are those parties who have such an interest 
in the subject-matter of a suit in equity, or 
.whose rights are so involved in the contro
versy, that no complete and effective decree 
can be made, disposing of the matters in is
sue and dispensing complete justice, unless 
they are before the court in such a manner 
as to entitle them to be heard in vindication 
or protection of their interests. See Chandler 
v. Ward, 1�8 Ill. 322, 58 N. E. 919 ; Phamix 
Nat. Bank v. Oleveland Co., 58 Hun, 6013, 11 
N. Y. S. 873 ; Chadbourne v. Coe, 51 F. 480, 
2 C. C. A. 327 ; Burrill v. Garst, 19 R. I. 38, 
31 A. 436 ; Castle v. Madison, 113 Wis. 346, 
89 N. W. 156 ; Iowa County Sup'rs v. Mineral 
Point R. Co., 24 Wis. 132. Nominal parties 
are those who are joined as plaintiffs or de
fendants, not because they have any real in
terest in the subject-matter or because any 
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PARTIES AND PRIVIES 

relief ,is demanded as against them, but mere
ly because the technical rules of pleading re
quire their presence on the record. It should 
be noted that some courts make a further 
distinction between "necessary" parties and 
"indispensable" parties. Thus, it is said that 
the supreme court of the United States di
vides parties in equity suits into three dif
ferent classes : (1) Formal parties, who have 
no interest in the controversy bet'ween the 
immediate litigants, but have such an inter
est in the SUbject-matter as may be conven
iently settled in the suit, and thereby prevent 
further litigation ; (2) necessary parties, who 
have an interest in the controversy, but whose 
interests are separable from those of the par
ties before the court, and will not be directly 
affected by a decree which does complete and 
full justice between them ; (3) indispensable 
parties, who not only have an interest in the 
subject-matter of the controversy, but an in
terest of such a nature that a final decree 

, cannot be made without either affecting their 
interests or leaving the controversy in such 
a condition that its final determination may 
be wholly inconsistent with equity and good 
conscience. Hicklin v. Marco, 56 F. 552, 6 
C. C. A. 10, citing Shields v. Barrow, 17 How. 
139, 15 L. Ed. 158 ; Ribon v. Railroad Co., 
16 Wall. 450, 21 L. }1�d. 367 ; Williams v. 
Bankhead, 19 Wall. 571, 22 L. Ed. 184 ; Ken
dig v. Dean, 97 U. S. 425, ' 24 L. Ed. 1061 ; 
Barmore v. Darragh (Tex. Civ. App.) 227 S. 
W. 522, 523 ; Jones v. Bryant, 204 Ill. App. 
609 ; Sexton v. Sutherland, 37 N. D. 500, 164 
N. W. 278, 281 ; State v. Municipal Savings 
& Loan Co., 111 Ohio St. 178, 144 N. E. 736, 
740 ; Consolidated Gas Go. of New York v. 
Newton (D. C.) 256 ]'. '238, 245 ; Wilson v. 
Reeves County Water Improvement Dist. No. 
1 (Tex. Civ. App.) 256 S. W. 346, 347 ; Morti
more v. Bashore, 317 Ill. 535, 148 N. E. 317 
319 ; Collins v. Herd (Tex. Oiv. App.) 295 
S. W. 216, 218 ; Morse v. International Trust 
Co., 259 Mass. 295, 156 N. E. 443, 445 ;  Hansen 
v. Carr, 73 Cal. App. 511, 238 P. 1048, 1050 ; 
Ex parte Equitable Trust Co. of New York 
(C. C. A.) 231 F. 571, 592 ; De Bolt v. Farmers' 
Exchange Bank, 46 Okl. 258, 148 P. 830, 832 ; 
Bingham v. Graham (Tex. eiv. App.) 220 
S. W. 105, 112 ; U. S. v. United Shoe 'Machin
ery Co. (D. C.) 234 F. 127, 140 ; Neil v. Chris
man, 26 Ariz. 5616, 229 P. 92, 93 ; Komalty v. 
Oassidy-Southwest Commission Co., 62 Okl. 
81, 161 P. 1061, 1062 ; Hughes v. Yates, 195 
Ind. 182, 144 N. E. 863, 864 ; Hyams v. Old 
Dominion Co., 113 Me. 337, 93 A. 899 ; Tupelo 
Townsite Co. v. Cook, 52 Okl. 703, 153 P. 164, 
167 ; Shedd v. American Maize Products Go., 
60 Ind. App. 146, 108 N. E. 610, 621. 

P'A RT I ES A.ND PR I V I ES. Parties to a deed 
or contract are those with whom the deed or 
contract is actually made or entered into. 
By the term "privies," as applied to contracts, 
is frequently meant those between whom , the 
contract is mutually binding, although not lit
eralll parties to such contract. Thus, in the 



case of a lease, the lessor and lessee are both 
parties and privies, the contract being literal
ly made between the two, and also being mu
tually binding ; but, if the lessee assign his 
interest to a third party, then a privity aris
es between the assignee and the original les
sor, although such assignee is not literally a 
party to the original lease. Brown. 

PART I ES I N  I NTE.REST. Under General Or
del' 6 (11 USCA § 53) respecting transfer of 
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scribed by law. Every partition is either 'defi
nitive or provisional. . Definitive partition is 
that which is made in a permanent and ir
revocable manner. Pr'ovisional partition is 
that which is made provisionally, either of 
certain things before the rest can be divided, 
or even of everything that is to be divided, 
when the parties are not in a situation to 
make an irrevocable partition. Oiv. Oode La. 
art. 1293, et seq. 

bankruptcy proceedings for the greatest con- PARTNER.. A member of copartnership or 
venience of "parties in . interest," the term firm ; one who has united with others to form 
"parties in interest" includes not only general a partnership in business. See Partnership. 
creditors, but prior and secured creditors as 
well, and also the 'bankrupt and every other Dormant Partners 

I party, whose pecuniary interest is affected by Those whose names are not known or do 
the proceedings. In re Devonian Mineral not appear as partners, but who nevertheless 
Spring Co. (D. O.) 272 F. 527, 532. are silent partners, and partake of the profits, 

PARTI T I O. Lat. In the civil law. Parti- and thereby become partners, either absolute

tion ; division. This word did not always �y to all intents �nd purp?ses, or at all events 

signify dimidium, a dividing into halves. Dig. III res!>ect t? thIrd partles. Dormant part-

50 16 164 1 
. ners, III strIctness of language, mean those , , , .  who are merely passive in the firm, whether 

PAR,T I T I O  LE,GATA. A testamentary parti- known or unknown, in contradistinction to 
tion. This took place where the testator, in those who are active and conduct the busi
his will, directed the heir to divide the in- ness of the firm, as principals. See Story, 
heritance and deliver a designated portion Partn. § 80 ; Rowland v. Estes, 190 Pa. 111, 
thereof to a named legatee. See Mackeld. 42 A. 528 ; National Bank of Salem v. Thom
Rom. Law, �§ 781, 785. as, 47 N. Y. 15 ; Metcalf v. Officer (0. G.) 2 

PAHT I T I ON. The dividing of lands held by 
joint tenants, coparceners, or tenants in com
mon,' into distinct portions, so that they may 
hold them in severalty. And, in a less tech
nical sense, any division of real or personal 
property between co-owners or co-proprietors. 
Meacham v. Meacham, 91 Tenn. 532, 19 S. 
W. 757 ; Hudgins v. Sansom, 72 Tex. 229, 10 
S. W. 104 ; Weiser v. Weiser, 5 Watts (Pa.) 
279, 30 Am. Dec. 313 ; Gay . v. Parpart, 100 
U. S. 679, 1 S. Ct. 456, 27 L. Ed. 256 ; Black 
v. Sylvania Producing Co., 105 Ohio St. 346, 
137 N. E. 904, 905 ; Thomason v. Thompson, 
123 Okl. 218, 253 P. 99, 102 ; Gillespie v. Jack
son, 153 Tenn. 150, 281 S. W. 929, 932. 

Owelty of p'artition 
See Owelty. 

Partition, Deed of 

In conveyancing. . A species of primary or 
original - conveyance between two or more 
joint tenants, coparceners, or tenants in com
mon, by which they divide the lands so held 
among them in severalty, each taking a dis
tinct part. 2 Bl. Comm. 323, 324 . . 

Partition of
' 
a Succession 

The partition of a succession is the divi..; 
, sion of the effects of which the succession 

is composed, among all the co-heirs, according 
to their respective rights. Partition is volun
t.ary or judicial. It is voluntary when it is 
made among all the co-4eirs present and of 
age; and 'by their mutual ' consent. !t is ju
dicial when it· is mad.e by the authority of the 
court, and '· according to, the formalitiea ,.pre:;'} 

F. 640 ; Pooley v. Driver, 5 Ch. Div. 458 ; 
.Tones v. Fegely, 4 Phila. (Pa.) 1. 

Liquidating Partner 

The partner who, upon the dissolution or 
insolvency of the firm, is appointed to settle 
its accounts, collect assets, adjust claims, 
and pay debts. 

. Nominal Partner 

One whose name appears in connection with 
the business as a member of the firm, but 
who has no real interest in it. 

Ostensible Partner 

One whose name appears to the world as 
such, or who is held out to all persons hav
ing dealings with the firm in the character 
of a partner, whether or not he has any real 
interest in the firm. Civ. Code Ga. 1882, § 
1889 (Civ. Code 1910, § 3157). 

Qu�1 P'artners 

Partners of lands, goods, or chattels who 
are not actual partners are sometimes so 
called. Poth. d� Societe, App. no. 184. 

Secret Partner 

A.  dormant partner ; . one whose connection 
with the firm is really or professedly concealc. 
ed fr9m . the world. ' In · re Victor (D. O.) . 246 
F. 727; 731. 

. ,  Silent Partner, ,Sleeping Pa,rtner 

Popular names for dormant partners or 
spooial partners. 
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Solvent Partner 

A "solvent partner" does not mean one who 
has assets suffiCient to pay his d�bts, but one 
who is not in bankruptcy, so that his prop
erty is open to joint creditors' appropriation 
by legal action and not subject to distribu
tion in bankruptcy proceedings. Robinson v. 

Security Co., 87 Conn. 268, 87 A. 879, 881, 
Ann. Cas. 19150, 1170. 

Special Partner 

A member of a limited partnership, who ' 
furnishes certain funds to the common stock, 
and whose liability extends no further than 
the

' 
fund furnished. A partner whose re

sponsibility is restricted to the amount of his 
investment. 3 Kent, Gomm. 34. 

PAB,'l.NEBSRIP 

Limited Partnership 

A partnership consisting of one or more 
general partners, jointly and severally re
sponsible as ordinary partners, and by whom 
the business is conducted, and · one or more 
special partners, contributing in cash pay
ments a specific sum as capital to the com
mon stock, and who are not liable for the 
debts of the partnership beyond the fund so 
contributed. 1 Rev. St. ·N. Y. 764. And see 
Moorhead v. Seymour (City Ct. N. Y.) 77 
N. Y. S. 1054 ; Taylor v. Webster, 39 N. J. 
Law, 104. 

Mining Partnership 
See Mining. 

Particu lar Partnership 

One existing where the parties have united 
to share the benefits of a single individual The partner who, on the dissolution of the transaction or enterprise. Spencer v. Jones firm by the death of his copartner, occupies 

Surviving  Panner 

the position of a trustee to settle up its af:- (Tex. Civ. App.) 47 S. W. 665. 

fairs. 

PART N\ERSH I P. A voluntary contract be
tween two or more competent persons to place 
their money, effects, labor, and skill, or some 
or all of them, in lawful commerce or busi
ness, with the understanding that there shall 
be a proportional sharing of the profits and 
losses between them. Story, Partn. § 2 ;  Colly. 
Partn. § 2 ;  3 Kent, Comm. 23. 

A partnership is an association of two or 
more persons to carry on as co-owners a busi
ness for profit. Uniform Partnership Act, 
§ 6(1) . 

Partnership is a synallagmatic and com
mutative contract made between two or more 
persons for the mutual participl:;ltion in the 
profits which may accrue from property, 
credit, skill, or industry, furnished in deter
mined proportions by the parties. Oiv. Code 
La. art. 2801. 

Partnership is where two or more persons 
agree to carry on any business or adventure 
together, upon the terms of mutual partici
pation in its profits and losses. Mozley & 
Whitley. And see Macomber v. Parker, 13 
Pick. (Mass.) 181 ; Bucknam v. Barnum, 15 
Conn. 71 ; Farmers' Ins. Co. v. Ross, 29 Ohio 
St. 431 ; In re Gibb'S Estate, 157 Pa. 59, 27 
A. 383, 22 L. R. .A.. 276 ; Wild v. Davenport, 
48 N. J. Law, 129, 7 A. 295, 57 Am. Rep. 552 ; 
Morse v. Pacific Ry. Go., 191 Ill. 356, 61 N. E. 
104. 

Commercial Partnership 
See Tr!lding. 

General Partnership 

A partnership in which the parties carry on 
aU their trade and business, whatever it may 
be, for the joint benefit and' profit of all the 
parties concerned, whether the capital stock 
be limited or not, or the contributions there
to be equal or unequal. Story, Partn. § 74 ; 
Bigelow v. Eliiot, 3 Fed. Cas. 351 ; Eldridge v. 
Troost, 3 Abb. Prac., N. S. (N. Y.) 23. 

Partnersh ip  Assets 

Property of any kind belonging to the firm 
as such (not the separate property of the in
dividual partners) and available to the re
course of the creditors of the firm in the first 
instance� 

Partnership at Wil l  

One designed to continue for no fixed peri
od of time, but only during the pleasure of 
the parties, and which may be dissolved by 
any partner without previous notice. 

Partnersh ip  Debt 

One due from . the partnership or firm as 
such and not (primarily) from one of the in
dividual partners. 

Partnership in Com menda.m 
Partnership in commendam is formed by 

a contract by \vhich one person or partnership 
agrees to furnish another person ' or partner
ship a certain amount, either in property or 
money, to be employed by the person or part
nership to whom it is furnished, in his or 
their own name or firm, on condition of re
ceiving a share in the profits, in the propor
tion determined by the contract, and of be
ing liable to losses and expenses to the amount 
furnished and no more. Civ. Code La. art. 
2839. 

. 

Secret Partnership 
One where the existence of certain persons 

as partners is not avowed to the public by 
any of the partners. Deering v. Flanders, 
49 N. H. 225. 

Special Partnership' 
At common law. One formed for the prose

cution of a special branch of business, as 
distinguished from the general business of 
the parties, or for one particular venture 
or subject. Bigelow v. Elliot, 3 Fed. Gas. 351. 
A joint adventure. McDaniel v. State F'aiJ: 



of Texas (Tex. Civ. App.) 286 s. W. 513, 517. 
Under statutes. A limited partnership (q. v.). 

Subpartnersh ip  
One formed where one partner i n  a firm 

makes a stranger a partner with him in his 
share of the profits of that firm. 

Trading Partnership 
See Trading. 

Uni'versal Partnership  
One i n  which the partners jointly agree to 

contribute to the common fund of the part
nership the whole of their property, of what
ever character, and future, as well as present. 
l">oth. S ociete, 29 ; Oiv. Code La. art. 2829. 

PART U R I T I O N. The act of giving birth to a 
child. 

PARTUS. Lat. Child ; offspring ; the child 
just before it is born, or immediately after its 
birth. 

Partus ex legit imo thoro non certius noscit 
m atre'm q uam genitorem suum.  Fortes. 42. 
The offspring of a legitimate bed knows not 
his mother more certainly than his father. 

Part us sequitur ve'ntrem. The offspring fol
lows the mother ; the brood of an animal be
longs to the owner of the dam ; the offspring 
of a slave belongs to the owner of the mother, 
.or follow the condition of the mother. A 
maxim of the civil law, which has been adopt
ed i!l the law of England in regard to animals, 
though never allow-ed in the case of human 
beings. 2 Bl. Comm. 390, 94 ; Fortes. 42. 

PARTY. A person concerned or having or 
taking �art in any affair, matter, transaction, 
or proceeding, considered individually. See 
Parties. 

The term "parties" includes all persons who 
:lire directly interested in the subject-matter 
in issue, who have a right to mal{e defense, 
control the proceedings, or appeal from the 
judgment. Strangers are persons who do not 
possess these rights. Hunt v. Haven, 52 N. H. 
162. 

"Party" is a technical word, and has a pre
,dse meaning in legal parlance. By it is un
,derstood he or they by or against whom a suit 
is brought, whether in law or equity ; the 
party plaintiff' or defendant, whether com
posed of one or more individuals, and whether 
natural or legal persons, (they are parties in 
the writ" and parties on the record ;) and all 
others who may be affected by the suit, in
directly or consequentially, are persons inter
ested, but not parties. Merchants' Bank v. 
Cook� 4 Pick. 405. 

--Party and party. This phrase signifies the 
contending parties in an action ; i. e., the 
plaintiff and defendant, as distingUished from 
the attorney and his client. It is used in con
ne(.�tion with the subject of costs, which are 
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differently taxed between party and party and 
between attorney and client. BroWll. 

-Party to be charged. A phrase used in the 
statute of frauds, meaning the party against 
whom the contract is sought to be enforced ; 
Dominion Oil Co. v. Pou (Tex. Civ. App.) 253 
S. W. 317, 320 ; Kingfisher Mill & Elevator Co. 
v. Westbrook, 79 Old. 188, 192 P. 209, 212 ;  
the party to be charged in the action-that 
is, the defendant ; Jones v. School Dist. No. 
48, 137 Ark. 414, 208 S. W. 798, 799 ; Graham 
v. Henderson Elevator Co., 60 Ind. App. 697, 
111 N. E. 332, 335 ; Lewis v. Murray, 177 N. C. 
17, 97 S: E. 750, 751 ; Kamens v. Anderson, 
99 N . •  T. Eq. 490, 133 A. 718. Also, the vendor ; 
Henry v. Reeser, 153 Ky. 8, 154 S. W. 371, 373 ; 
Kaiser v. Jones, 157 Ky. 607, 163 S. W. 741, 
742 ; the owner of the realty rather than the 
party attempted to be charged or held liable 
in an action based on the memorandum ; Lus
ky v. Keiser, 128 Tenn. 705, 164 S. W. 777, 
778, L. R. A. 19150, 400. 

-Real party. In statutes requiring suits to be 
brought in the name of the "real party in in
terest," this term means the person who is 
actually and substantially interested in the 
SUbject-matter, as distinguished from one who 
has only a nominal, formal, or technical inter
est in it or connection with it. Hoagland v. 
Van Etten, 22 Neb. 681, 35 N. W. 870 ; Grube).' 
v. Baker, 20 Nev. 453, 23 P. 858, 9 L. R. A. 
302 ; Chew v. Brumagen, 13 Wall. 504, 20 L. 
Ed. 663 ; First Nat. Bank v. Perkins, 81 
Fla. 341, 87 So. 912, 916 ; Elders v. Memphis 
Land & Lumber Co. (Mo. App.) 257 S. W. 515, 
516 ; Jackson v. McGilbray, 46 Old. 208, 148 
P. 703, 705 ; Miller v. Grayson, 64 Okl. 122, 
166 P. 1077, 1078 ; Gay v. Jackson County 
Board of Education, 205 Ky. 277, 265 S. W. 
772, 773 ; Taylor v. Hurst, 186 Ky. 71, 216 S. 
'V. 95, 96 ; Rothwell v. Knight, 37 Wyo. 11, 258 
P. 576, 582. 

-Third p arties. A term used to include all 
persons who a re not parties to the contrad, 
agreement, or instrument of writing by which 
their interest i.n the thing conveyed is �ollght 
to he affected. Morrison v. Trudeau (La.) 1 
Mart. (N. S.) 384. But it is difficult to give 
a very definite · idea of third persons ; for 
sometimes those who are not parties to the 
contract, but 'vho represent the rights of the 
original parties, as executors, are not to be 
considered third persons. See 1 Bouvier, Inst. 
n. 1335. In statutes the words may have spe
cial meanings, and are often used to refer to 
credito

'
rs. Flemming v. Drake, 163 Ga. 872, 

137 S. E. 268, 270 ; Westinghouse Electric & 
Mfg. Co. v. Brooklyn Rapid Transit Co. (D. C.) 
291 F. 863, 871. For other uses, see Behr v. 
Soth, 170 Minn. 278, 212 N. W. 461, 463 ; In re 
Thomas (D. C.) 283 F. 676 ; Cartwright v. En
nis, 215 Ky. 3, 284 S. W. 87 ; Oakdale Bank & 
Trust Co. v. Young & Leggett, 2 La. App. 586, 
589 ; Bogdon v. Fort, 75 0010. 231, 225 P. 247, 
248 ; Ohurchill v. StephenS, 91 N. J. Law, 195, 
102 A. 657; 658. 
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PARTY, ailJ. Relating or belonging to, or Parum proftclt scire quid flerl debet, sl non 
composed of, two or more parts or portions, cognoscas quomodo sit facturum. 2 Inst. 503. 
or two or more persons or classes of persons. It profits little to know what ought to be 

-Party jury. A jury de medietate lingllOJ ; 
(which title see.) 

-Party structure is a structure separating 
buildings, stories, or rooms which belong to 
different owners, or which are approached 
by distinct staircases or separate entrances 
from without, whether the same be a parti
tion, arch, floor, or other structure. (St. 18 
.& 19 Vict. c. 122, § 3.) Mozley & Whitley. 

-Party-wall. A wall built partly on the land 
.of one owner, and partly on the land of an
'Other, for the common benefit of both in sup
porting timbers used in the construction of 
contiguous buildings. Brown v. Werner, 40 
Md. 19. In the primary and most ordinary 
meaning of the term, a party-wall is (1) a 
wall of which the two adjoining owners are 
tenants in common. But it may also mean 
(2) a wall divided longitudinally into two 
strips, one belonging to each of the neighbor
ing owners ; (3) a wall which belongs entire
ly to one of the adjoining owners, but is sub
ject to an easement or right in the other to 
have it maintained as a dividing wall be
tween the two tenements, (the term is so 
used in some of the English building acts ;)  
or (4) a wall divided longitudinally into two 
moieties, each moiety being subject to a cross
easement in favor of the owner of the other 
moiety. Sweet. Gates v. Friedman, 83 W. 
Va. 710, 98 S. E. 892, 893 ; Garroll Blake 
Oonst. Co. v. Boyle, 140 Tenn. 166, 203 S. W. 
945, 946 ; Smoot v. Heyl, 33 S. Ct. 336, 337, 
227 U. S. 518, 57 L. Ed. 621 ; Feder v. Solo
mon, 3 N. J. Misc. 1189', 131 A. 290 ; Freed
man v. Kensico Re-alty Co., 99 N. J. Eq. 115, 
131 A. 916, 917 ; Holden v. Tidwell, 37 Oklo 
553, 133 P. 54, 56, 49 L. R. A. (N. S.) 369, 
Ann. Cas. 1915C, 394. 

PARUM. Lat. Little ; but little. 

Parum cavet natura. Nature takes little heed. 
Vandenheuvel V. United Ins. Co., 2 Johns. 
Cas. (N. Y.) 127, 166. 

PARU M CAV I SSE V I D ET U R. Lat. In Ro
man law. He seems to have taken too little 
care ; he seems to have been incautious, or 
not sufficiently upon his guard. A fo-rm of 
expression used by the judge or magistrate 
in pronouncing sentence of death upon a 
criminal. Festus, 325 ; Tayl. Givil Law, 81 ; 

-4 Bl. Comm. 362, note. 

Parum differunt qure re concordant. 2 BuIst. 
86. Things which agree in substance differ 
but little. 

Parum est latam esse sententiam n isi mandetur 
executioni. It is little [or to little purpose] 

- that judgment be given unless it be commit
ted to execution. Co. LUt. 289. 

done, if you do not know how it is to be done. 

PARVA SERJEANT I A. Petty serjeanty (q. 
'V.). 

PARV I SE. An afternoon's exercise or moot 
for the instruction of young students, bearing 
the same name originally with the Parvi-Sia; 
(little-go) of Oxford. Wharton. 

PARVUM CAPE. See Petit Cape . 

PAS. In French. Precedence ; right of go
ing foremost . 

PASC H. The passover ; Easter. 

PASCHA. In old English law and practice. 
Easter. De termino Pasohre, of the term of 
Easter. Bract. fol. 246b. 

PASCHA C LAUSUM. The octave of Easter, 
or Low-Sunday, which closes that solemnity. 

PASCHA FLO R I  DUM. The Sunday before 
Easter, called "Palm-Sunday." 

PASCHA RENTS. In English ecclesiastical 
law. Yearly tributes paid by the clergy to 
the bishop or archdeacon at their Easter 
visita tions. 

PASCUA. A particular meadow or pasture 
land set apart to feed cattle. 

PASCUA S I LVA. In the civil law. A feed
ing wood ; a wood devoted to the feeding of 
cattle. Dig. 50, 16, 30, 5. 

PASCUAGE. The grazing or pasturage of 
cattle. 

PASS, 'V. In practice. To utter or pro
nounce ; as when the court passes sentence 
upon a prisoner. Also to proceed ; to be ren
dered or given ; as when judgment is said 
to pass for the plaintiff in a suit. 

In legislative parlance, a bill or resolu
tion is said to pass when it is agreed to or 
enacted by the house, or when the body has 
sanctioned its adoption by the requisite ma
j ority of votes ; in the same circumstances, 
the body is said to pass the bill or motion. 

When an auditor appointed to examine 
into any accounts certifies to their correct
ness, he is said to pass them ; i. e., they pass 
through the examination without being de
tained or sent back for inaccuracy . or im
perfection. Brown. 

The term also means to examine into any
thing and then authoritatively determine 
the disputed questions which it involves. In 
this sense a jury is said to pass upon the 
rights or issues in litigation before them. 

In the language of conveyancing, the 
term means to move from one person to an
other ; to be transferred or conveyed from 
one owner to another ; as in the phrase "the 
word 'heirs' will pass the fee." 



PASS 

To publish ; utter ; transfer ; circulate ; 
jmpose fraudulently. This is the meaning of 
the word when the offense of passing coun
terfeit money or a forged paper is spoken of. 

"Pass," "utter," "publish," and "sell" are 
in some respects convertible terms, and, in a 
given case, "pass" may include utter, publish, 
and sell. The words "uttering" and "pass
ing," used of notes, do not necessarily im
port that they are transferred as genuine. 
The words include any delivery of a note to 
anO'ther for value, with intent that it shall 
be put into circulation as money. U. S. v. 
Nelson, 1 Abb. 135, Fed. Cas. No. 15,861 ; 
Smith v. State, 13 Ga. App. 663, 79 S. E. 764, 
766. 

Passing a paper is putting it off in payment 
or exchange. Uttering it is a declaration that 
it is good, with an intention to pass, or an 
offer to pass it. 
PASS, n. Permission to pass ; a license to 
go or come ; a certificate, emanating from 
authority, wherein it is declared that a des
ignated person is permitted to go beyond 
certain boundaries which, without such au
thority, he could not lawfully · pass. Also a 

- ticket issued by a railrO'ad 0'1' other trans
portation company, authorizing a designated 
person to travel free on its lines, between cer
tain points or for a limited time. 

PASS-BOOK. A book in which a bank or 
banker enters the deposits made by a custo
mer, and which is retained by the latter. 
Also a bOok in which a merchant enters the 
items of sales on credit to a customer, and 
which the latter carries or keeps with him. 

PASSAGE. A way oveI: water ; an ease
ment giving the right to pass over a piece 
of private water. 

Travel by sea ; a vO'yage over water ; the 
carriage of passengers by water ; money paid 
for such carriage. 

Enactment ; the act of· carrying a bill or 
resolution through a legislative or delibera
tive body in accordance with the prescribed 
forms and requisites ; the emergence of the 
bill in the form of a law, or the motion in 
the form of a resolution. Passage may mean 
when bill has passed both houses of legisla
ture or when it is signed by Governor. Peo
ple v. CO'ffin, 279 Ill. 401, 117 N. E. 85, 87 ; 
Board of Education of School Dist. No. 41 v. 
Morgan, 316 Ill. 143, 147 N; E. 34 ; Jemison 
v. Town of Ft. Deposit, 21 Ala. App. 331, 108 
So. 396. 

PASSAGE COU RT. An ancient court O'f rec
ord in Liverpool, once called the "mayor's 
court of paws sage," but now usually called 
the "court of the passage of the borough of 
Liverpool." This court was formerly held 
before the mayor and two bailiffs of the 
borough, and had jurisdiction in actions 
where the amount in questiO'n exceeded forty 
shillings. Mozley & Whitley. 

PASSA G E  MONEY. The fare of a passenger. 
by sea ; money paid for the transportation of 
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persons in a ship or vessel ; as distinguished 
from "freight" 0'1' "freight-money," which is 
paid for the transportation of gODds and 
merchandise. 

PASSAG I O. An ancient writ addressed to 
the keepers of the ports to permit a man who 
had the king's leave to pass over sea. Reg. 
Orig. 193. 

PASSAG I UM REG I S. A voyage or expedi
tion to the Holy Land made by the kings of 
England in persO'n. Cowell. 

PASSATOR. He who has the interest
' 

or 
command of the passa� of a river ; or a lord 
to whom a duty is paid for passage. Whar
ton. 

PASSENGER. A person whom a common 
carrier has contracted to carry from one place 
to another, and has, in the course of the per
formance of that contract, received lUlder 
his care either upon the means of convey
ance, or at the point of departure of th,at 
means of conveyance. Bricker v. Philndel
phia & R. R. 00., 132 Pa. 1, 18 A. 983, 19 
Am. St. Rep. 585 ; Schepers v. Union Depot 
R. Co., 126 Mo. 665, 29 S. W. 712 ; Pennsyl
vania R. Co. v. Price, 96 Pa. 256 ; The Main 
v. Williams, 152 U. S. 122, 14 S. Ot. 486, 38 
L. Ed. 381 ; Norfolk & W. R. Co. v. Tanner, 
100 Va. 379, 41 S. E. 721. 

The above definition is not exhaustiYe. 
For one who goes to a railroad station to 
take the next train in a reasonable time be
fore the time for the arrival of the train is a 
passenger, though he has not purchased a 
ticket, and the duties imposed by the relation 
of carrier and passenger are obligatory on 
the railroad. Clark v. Bland, 106 S. E. 491, 
492, 181 N. C. 110 ; Garricott v. New York 
State Rys., 223 N. Y. 9, 119 N. E. 94, L. R. A. 
1918B, 929 ; Dilltlhunty v. Chicago, R. 1. & 
P. Ry. Co., 119 Ark. 392, 178 S. W. 420, 422 ; 
Baril v. New York, N. H. & H. R. Co., 90 
Conn. 74, 96 A. 164, 166 ; Widener v. Alabama 
Great Southern Ry. Co., 194 Ala. 115, 69 So. 
558, 561 ; Tarczek v. Ohicago & N. W. Ry. Co. ,  
162 Wis. 438, 156 N. ,\V. 473, 474 ; Fay v .  
ATItna Life Ins. Co., 268 Mo. 373, 187 S. W. 
861, 864 ; St. Louis, I. M. & S. Ry. 00. v. 
Lawrence, 106 Ark. 544, 153 S. W. 799, 800 ; 
Bledsoe v. West, 186 Mo. API>. 460, 171 S. tV. 
622, 623 ; Olark v. N�rth Pacific S. S. 00., 74 
Or. 470, 144 P. 472, 473, L. R. A. 1916E, 487 ; 
Hansen v. Oregon Short Line R. 00., 55 Utah, 
577, 188 P. 852, 854 ;  Trapnell v. Hines (C. C. 
A.) 268 F. 504, 506 ; Ft. Worth & D. O. Ry. 
Co. v. Brown (Tex. Civ. App.) 205 S.  W. 378 ; 
Thomas v. Bush (l\fq. App.) 200 S. W. 301, 
302 ; Barnett v. Minneapolis & St. L. R. Co., 
123 Minn. 153, 143 N. W. 263, 264, 48 L. R. A. 
(N. S.) 262 ; Kidwell v. Chesapeake & O. Ry. 
Co., 71 W. Va. 664, 77 S. E. 285, 43 L. R. A. (N. 
S.) 999 ; Y-oungerman v. New York, N. H. & H . . 

R. Co., 223 Mass. 29. 111 N. E. 607, 608 ; Mo
bile Light & R. 00; v. Hughes, 19() Ala. 216, . 
67 So. 278, 281 ; Vandalia R. Co. v. Darby, 
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60 Ind. App. 294,, 108 N. E. 778, 779. And a prompting to violent and aggressive action; 
child about nine months old, who accompanies as, rage, anger, hatred, furious resentment, or 
her mother, who is a passenger, is a passen- terror. See Stell v. State (Tex. Cr. App.) 58 
gel', though riding free. Southern Ry. Co. S. W. 75 ; State v. Johnson, 23 N. 0. 362, 35 
v. Herron, 12 Ala. App. 415; 68 So. 551, 552. Am. Dec. 742 ; Winton v. State, 151 Tenn. 177, 
Railway mail clerks, required by Rev. St. U. 268 S. W. 633, 637 ; Collins v. State, 88 Fla. 
S. § 4000 to · be carried by railroad without 578, 102 So. 880, 882 ; McKaskle v. State, 96 
compensation, held to be "passengers." Pitts- Tex. Cr. R. 638, 260 S. W. 588, 589 ; Common
burgh, C., C. & St. L. R. Co. v. Jones, 82 Ind. wealth v. Croson, 246 Pa. 536, 92 A. 754, 756 ; 
App. 569, 146 N. E. 864 ; Carter v. Washing- State v. Smith (R. I.) 93 A. 1, 4 ;  Lamb v. 
ton & O. D. Ry., 122 Va. 458, 95 S. E. 464, 465 ; State, 75 Tex. Cr. R. 75, 169 S. W. 1158, 1163. 
Washington & O. D. Ry. v. Carter, 117 Va. 
424, 85 S. E. 482, 484 ; Lasater v. St. LDuis, PASSIVE. As used in law, this term means 

I. M. & S. Ry. Co., 177 Mo. App. 534, 160 S. inactive ; permissive ;  consisting in endur

W. 818, 819 ; Louisville & N. R. Co. v. · ance or submission, rather than action ; and 

Dougherty, 170 Ky. 10, 185 S. W. 114, 115, L. in some connections it carries the implication 

R. A. 1916E, 464 ; Missouri, K. & T. Ry. Co. of being subjected to a burden or charge. 

v. Edmonds, 73 Okl. 2, 174 P. 1052, 1054 ; Bal- As to passive "Debt," "Title," "Trust," and 

timore & O. R. Co. v. Davis, 152 Md. 427, 137 "Use," see those titles. 

A. 30, 33. When a person ceases to be a pas
senger depends upon the particular facts of 
each case. Louisville Ry. Co. v. " Kennedy, 
162 Ky. 560, 172 S. W. 970, 971, Ann. Cas. 
1916E, 996 ; Will v. Milwaukee Electric Ry. 
& Light 00., 169 Wis. 38, 171 N. W. 658, 659 ; 
Lackey v. Missouri & K. 1. Ry. Co., 305 Mo. 
260, 264 S. W. 807, 808 ; Gillis v. Duluth Cas
ualty Ass'n, 133 Minn. 238, 158 N. W. 252, 253 ; 
Moffit v. Grand Rapids Ry. Co., 228 Mich. 349, 
200 N. W. 274, 275. 

PASSEN G ER TR.A IN .  Any :train used to car
ry members of the general public for hire. 
Adams v. Yazoo & M. V. R. Co., 115 Miss. 
865, 76 So. 733, 734 ; Power v. Gainesville & 
N. W. R. Co., 16 Ga. App; 732, 86 S. E. 61 ; 
Kansas City & M. Ry. Co. v. Huff, 116 Ark. 
461, 173 S. W. 419, 421 ; Nadler v. Illinois 
Commercial Men's Ass'n, 188 Ill. App. 459, 
460 ; Ohicago, B. & Q. R. Co. v. Railroad Com
mission of Wisconsin, 152 Wis. 654, 140 N. W. 
296, 299. 

A passenger train is one which carries passengers, 
their baggage, maU and express only, while a freight 
train is one which carries freight alone, having a 
caboose attached for the use of the crew. "Arizona 
Eastern R. Co. v. State, 29 Ariz. 446, 242 P. 870, 871. 

PASS I AG IARI US. A. ferryman. Jacob. 

PASSPO RT. 
I n I nternational Law 

A document., issued to a neutral merchant 
vessel, by her own government, during the 
progress of a war, to be carried on the voyage, 
to evidence her nationality and protect her 
against the cruisers of the belligerent pow
ers. This paper is otherwise called a "pass," 
"sea-pass," "sea-letter," "sea-brief." It usu
ally contains the captain's or master's name 
and residence, the name, property, descrip
tion, tonnage, and destination of the ship, the 
nature and quantity of the" cargo, the place 
from whence it comes, and its destination, 
with such other matters as the practice of 
the place requires. 

A license or safe-conduct, issued during the 
progress of a war, authorizing a person to" re
move himself or his �ffects from the territory 
of one of the belligerent nations to another 
country, or to travel from country to country 
without arrest or detention on account of the 
war. 

I n  American Law 
A special instrument intended for the pro

tection of American· vessels against the Bar
bary, powers, usually called a "Mediterranean 
pass." Jac. Sea Laws, 69. 

I n  Modern Law 
PASS I M  (Lat). Everywhere. Often used to 
indicate a very general reference to a book A warrant of protection and authority to 

or legal authority. travel, granted by the competent officer to 
persons moving from place

, 
to place. Brande. 

PASS I N G-T·I C K ET. In English law. A kind 
of permit, being a note or check which the 
toll-clerks on some cana.ls give to the boat
men, specifying the lading for whiCh they 
have paid toll. Wharton. 

PASS I O. Pannage ; a liberty for hogs to run 
in forests or woods to feed upon mast. Mon. 
Angl. 1, 682. 

PASSI ON. In the definition of manslaughter 
as homicide committed without premedita
tion but under the influence of Sudden "pas
sion," this term means any intense and vehe
ment emotional excitement of the kind 

PASTO. In Spanish law. Feeding ; pasture ; 
a right of pasture. White, New Recop. b. 2, 
tit. 1, c. 6, § 4. . 

PASTOR. Lat. A shepherd. Applied to a 
minister of the Christian religion, who has 
charge of a congregation or parish hence 
called his "flock." See First Presbyterian 
Church Y. Myers, 5 Okl. 809, 50 P. 70, 38 L. 
R. A. 687 ; Griswold v. Quinn, 97 Kan. 611, 
156 P. 761, 762 ; Dupont v. Pelletier, 120 Me. 
114, 113 A. 11, 13. 

PASTU RE. Land on which "cattle are feO ; 
also the right of pasture. Co. Litt. 4b. 



PASTUS 

PASTUS. In feudal law. The procuration 
or provision which tenants were bound .to 
make for their lords at certain times, or as 
often as they made a progress to their lands. 
It was often converted into money. 
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only the right to exclude others. Waterbury 
Buckle Co. v. G. E. Prentice Mfg. Co. (C. C. 
A.) 286 F. 358, 360 ; Bird's-Eye Veneer Co. v. 
Franck-Philipson & Co. (C. C. A.) 259 F. 266. 

I n  General 
PATEAT U N I VERS I S  PER PRfESENTES·. -Patent bill office. The attorney general's 
Know all men by these presents. Words with patent bill office is the office in which were 
which letters of attorney anciently com- formerly prepared the drafts of all letters 
menced. Reg. Orig. 305b, 306. patent issued in England, other than those 

PATENT, adj. Open ; manifest ; evident ; 
unsealed. Used in this sense in such phrases 
as "patent ambiguity," "patent writ," "let
ters patent." 

-Letters patent. Open letters, as distin
guished from letters close. An instrument 
proceeding from the government, and convey
ing a right, authority, or grant to an individ
ual, as a patent for a tract of land, or for 
the exclusive right to make and sen a new 
invention. Familiarly termed a "patent." 
See International Tooth Crowd Co. v. Hanks 
Dental Ass'n (C. C.) 111 F. 918 ; Ulman v. 
Thompson, 57 Ind. · App. 126, 106 N. E. 611, 
613. 

-Patent ambiguity. See Ambiguity. 

-Patent defect. In sa1es of personal proper-
ty, one which is plainly visible or which can 
be discovered by such an inspection as would 
be made in the exercise of ordinary care and 
prudence. See Lawson v. Baer, 52 N. C. 461. 

-Patent writ. In old practice. An open 
writ ; one not closed or sealed up. See Close 
Writs. 

PATENT, n. A grant of some privilege, 
property, or authority, made by the govern
ment or sovereif,'ll of a country to one or 
more individuals. Phil. Pat. 1. 

I n English Law 
A grant by the sovereign to a subject or 

subjects, under the great seal , conferring 
some authority, title, franchise, or property; 
termed "letters patent" from being delivered 
open, and not closed up from inspection. 

I n  American Law 

The instrument by which a state or gov
ernment grants public -lands to an individual. 
Bovey-Shute Lumber Co. v. Erickson, 41 N. 
D. 365, 170 N. W. 628, 630 ; McCarty v. Hel
bling, 73 Or. 356, 144 P. 499, 503. A grant 
made by the government to an inventor, 
conveying and securing to him the exclu
sive right to make and sell his invention 
for a term of years. Atlas Glass Co. v. 
Simonds Mfg. Co., 42 C. C. A. 554, 100 F. 647 ; 
Societe Anonyme v. General Electric Co. (C. 
C.) 97 F. 605 ; Pegram v. Americ.an Alkali 
Co. (C. C.) 122 F. 1000 ; Luten v. Kansas City 
Bridge Co. (C; C. A.) 285 F. 840, 844. Strictly 
dpeaking a " patent" is not a grant of a right 
to make, use or · sell, and does not directly or 
indirectly imply any such right, but grants 

for inventions. The draft patent was called 
a "bill," and the officer who prepared it was 
called the "clerk of the patents to the queen's 
attorney and solicitor general." Sweet. 

-Patent of p recedence. Letters patent grant
ed, in England, to such barr.isters as the 
crown thinks fit to honor with that mark of 
distinction, whereby they are entitled to such 
rank and preaudience as are assigned in their 
respective patents, which is sometimes next 
after the attorney general, but more usually 
next after her majesty's counsel then being. 
These rank promiscuously with the king's (or 
queen's) counsel, but are not the sworn serv
ants of the cro"o/n. 3 BI. Comm. 28 ;  3 Steph. 
Comm. 274. 

-Patent-office. In the administrative system 
of the United States, this is one of the bu
reaus of the department of the interior. It 
has charge of tIle issuing of patents to inven
tors and of such business as is connected 
therewith. 

-Patent-right. A right secured by patent ; 
usually meaning a right to the exclusive man
ufacture and sale of an invention or patented 
article. Avery v. Wilson (C. C.) 20 F. 856 ; 
Crown Cork & Seal Co. v. State, 87 Md. 687, 
40 A. 1074, 53 J-i. R. A. 417 ; Com. v. Central, 
etc., Tel. Co., 145 Pa. 121, 22 A. 841, 27 Am. 
St. Rep. 677. 

-Patent-right dealer. Any one whose busi
ness it is to sell, or offer for sale, patent
rights. 14 St. at Large, 118. 

-Patent rolls. The official records of royal 
charters and grants ; covering from the reign 
of King John to recent times. They contain 
grants of offices and lands, restitutions of 
temporalities to ecclesiastical persons, con
firmations of grants made to bodies corpo
rate, patents of creation of peers, and licens
es of all kinds. Rubb. Succ. 617 ; 32 Phila. 
Law Lib. 429. 

-Pioneer patent. A patent for an invention 
covering a function never -before performed. 
or a wholly novel device, or one of such nov
elty and importance as to mark a distinct 
step in the progress of the art" as distin
guished from a mere improvement or per
fecting of what has gone before. Westing· 
house v. Boyden . Power-Brake Co., 170 U. S. 
537, 18 S. Ct. 707, 42 L. Ed. 1136 ; Yancey v. 
Enright (C. C. A.) 230 F. 641, 645 ; Spengler 
Core Drilling 00. v. Spencer (D. C.) 10 F.(2d} 
579, 582. 

. 
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Y. 304, 25 N. E. 399, 9 L.  R. A. 617, 20 Am. 
St. Rep. 748 ; Williams v. Scudder, 102 Ohio 
St. 305, 131 N. E. 481, 483. 
PA:r I BU LARY. Belonging to the gallows. 

PATENTABLE. Suitable to' be patented ; 
entitled by law to be prDtected by the issu
ance of a patent. Heath Cycle CD. v. Hay 
(C. C.) 67 F. 246 ; Maier v. Bloom (C. C.) 95 
F. 166 ; Boyd v. Cherry (C. C.) 50 F. 282 ; 
Providence Rubber Co. v. Goodyear, 9 Wall. 
796, 19 L. Ed. 566. 

PAT I BU LATED. Hanged on a gibbet. 

PAT I BULUM. In old English law. A gal
PATENTEE. He to .whom a patent has been lows or gibbet. Fleta, lib. 2, c. 3, § 9. 
granted. The term is usually applied to one 
who has' obtained letters patent for a new PAT I ENS. Lat. One who suffers or per
invention. mits ; one to whom an act is done ; the pas-

PATER. Lat. A father ; the father. In 
the civil law, this word sometimes included 
avus, (grandfather.) Dig. 50, 16, 201. 

PATER PATRI.fE. Father of the country. 
See Parens Patrire. 

sive party in a transaction. 

PATRIA. Lat. The country, ne.ighborhood, 
or vicinage ; the men of the neighborhood ; a 
jury of the vicinage. Synonymous, in this 
sense, with "pais." 

Patria laboribus et expe·nsis non debet fatigari. 
Pater is est quem nuptim demonstrant. The A jury ought not to be harassed by labors and 
father is he whom the marriage points out. expenses. Jenk. Cent. 6. 
1 BI. Comm. 446 ; Tate v. Penne, 7 Mart. (N. 
S. La.) 548, 55� ; Dig. 2, 4, 5 ;  Broom, Max. 
516. 

PATERFAM I LI AS. The father of a family. 

I n  Roman Law 
The head or master of a family. 
This word is sometimes employed, in a 

wide sense, as equivalent to sui ju.ris. A per
son sui j1tris is called "paterfamilias" even 
when under the age of puberty. In the nar
rower and more common use, a pate'rfamil'ias 

.is any one invested with potestas over any 
person. It is thus as applicable to a grand
father as to a father. Hunter, Rom. Law, 49. 

PATERNA PATERN I S. Lat. Paternal es
tates to paternal heirs. A rule of the French 
law, signifying that such portion of a dece
dent's estate as came to him from his father 
must descend ' to his heirs on the father's 

PATR I A  POTESTAS. Lat. In Roman law. 
Paternal authority ; the paternal power. 
This term denotes the aggregate of those 
peculiar powers and rights which, by the 
civil law of Rome, belonged to the head of a 
family in respect to his wife, children, (nat
ural or adopted,) and any more remote de
scendants who sprang ' from him through 
males only. Anciently, it was of very ex
tensive reach, embracing even the power of 
life and death, but was gradually curtailed, 
until finally it amounted to little more than 
a right in the paterfamilias to hold as his 
own any property or acquisitions of one un
der his power. Mackeld. Rom. Law, § 589. 
Patria potestas in pietate debet, non in atroci
tate, consistere. Paternal power should con
sist [or be ' exercised] in affection, not in 
atrocity. 

side. PAT R I ARCH. The chief bishop over several 
countries or provinces, as an archbishop is 

PATERNAL. That which belongs to the fa- of several dioceses. Godb. 20. 
ther or comes from him. 

PATR I C I D E. One who has killed his father. 
PAT ERNAL POWER. The authority lawful- As to the punishment of that offense by the 
ly exercised by parents over their children. Roman law, see Sandars' Just. Inst. (5th Ed.) 
This phrase is also used to trans-late the Lat- 496. 
in "patria potestas," (q. v.) 

PATERNAL PROPERTY. That which de- PAT R I C I US. In the civil law. A title of the 
highest honor, conferred on those who enscends or eomes to one from his father, .joyed the chief place in the emperor's esteem. grandfather, or other ascendant or collateral 

on the paternal side of the house. PAT R I MO N I AL. Pertaining to a patrimony ; 
inherited from ancestors, but strictly from the PAT ERN I TY. The state or condition of a direct male ancestors. father ; the relationship of a father. 

The Latin "paternitas" is ' used in the can
on law to denote a kind of spiritual relation
ship contracted by baptism. Heinecc. Elem. 
lib. 1, tit. 10, § 161, note. 

. PATHO LOGY. In medical jurisprudence. 
The science or doctrine of diseases. That 
part of medicine which explains the nature of 
diseases, their causes, and their symptoms. 
See Bacon v. U. S. Mut. Acc. Ass'n, 123 N. 

PATRI MON I U M. 

I n  Civil Law 

That which is capable of being inherited. 
The . private and exclusive ' ownership or 
dominion of an individual. Things capable of 
being possessed by a single person to the ex
elusion of all others (or which are actually 
so possessed) are said to be in patrimonio ; if 
not capable of being so Pos�€ssed, (or not act-
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ually so PQssessed,) they are said ' to' be.. emtra 
ptltrimonium. : See Gaius, bk. 2, § 1. 
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State v. BQard of Trust O'f Vanderbilt Uni
versity, 129 Tenn. 279, 164 S. W'. 1151, 1170. 

Patronum faoiunt dos, redificatio, f�nd us. Dod. 
Adv. 7. EndO'wment, building, and land make 
a patrQn. 

PATRO N US (Lat.). 

In Roman Law 

PAT R I M O NY. Any kind of prO'perty. Such 
estate as has descended in the same family ; 
estates which have descended or been devised 
in a direct line frO'm the father, and, by exten
sion, from ,the mother Qr other ancestO'r. It 
has been held 

'
that the word is not necessarily 

restricted to' prO'I)€rty inherited directly frQm 
the father. 5 Ir. Dh. Rep. 525. A modificatiO'n Qf the Latin WO'rd ,pater, 

father. A denO'mination applied by RO'mulus 
A to' the first senatQrs of Rome, and which they 

always afterwards bore. 
PATRI  NUS. In O'ld ecclesiastical law. 
godfather. . Spelman. 

PATR I T I US. An hO'nQr conferred O'n men O'f 
the first quality in the time Qf the English 
Saxon kings. 

PATROC I N I U M. In Roman law. PatrO'n

A person who stO'Qd in the relation of pr()
tectQr to' another whO' was called his " client." 
One whO' advised his client in matters Qf law, 
and advO'cated his causes in court. Gilb. 
FO'rum RO'm. 25. 

age ; protection ; defense. The business or PAT ROON. The prQprietQrs of certain 
duty O'f a patrQn Qr advQcate. manQrs created in New York in colQnial times 

PATRO LMAN. A PO'liceman assigned to' duty 
in patrolling a certain beat Qr district ; alsO' the 
designatiQn Qf a grade or rank in the Qrgan
ized PQlice fQrce of large cities, a patrQlman 
being generally a private in the ranks, as dis
tinguished . from roundsmen, sergeants, lieu
tenants, ete. See State v. Walbridge, 153 Mo. 
194, 54 S. W. 447. • 

PATRON. In Qrdinary usage Qne whO' pro
tects, cQuntenances, Qr SUPPQrts some perSQn 
Qr thing ; Qne who habitually extends ma
terial assistance ; a regular custQmer ; a prQ
tector or benefactQr. State v. BQard of Trust 
Qf Vanderbilt University, 129 Tenn. 279, 164 
S. W. ll51, 1170 ; OarrQll v. Leemon Special 
School Dist. ,  175 Ark. 274, 299 S. W. 11, 12. 

I n  Ecolesiastical Law 

He who has the right, title, power, or privi
lege Qf presenting to' an ecclesiastical benefice. 

I n  Roman Law 
The fQrmer master of an emancipated slave. 

In French Marine Law 
The captain O'r master of a vessel. 

PATRO NAGE. In English ecclesiastical law. 
The right O'f presentatiQn to a church O'r ec
clesiastical benefice ; the same with advow
son (q. 'V.). 2 Bl. Comm. 21. 

The right of appointing to office, considered 
as a perquisite, Qr persQnal right ; nO't in the 
aspect Qf a public trust. 

PATRONATUS. Lat. 

In Roman Law 

The cQndition, relatiO'n, right, Qr duty of a 
patrQn. 

I n Ecclesiastical Law 

Patronage, (q. 'V.) 

were so called. 

PATRUELIS. Lat. In the civil law. A 
cQusin-german by the father's side ; the son 
O'r daughter of a father's brQther. · WhartO'n. 

PAT RUUS. Lat. An unde by the father's 
side ; a father's brother. 

PATRUUS MAGNUS. A grandfather's broth
er ; granduncle. 

PATRUUS MAJOR. A great-grandfather's 
brother. 

PATRU US MAX I M US. A great-grandfather·s 
father's brO'ther. 

PAU PER. A person sO' PO'Qr that he must be 
supported at public expense ; also a suitor 
whO', Qn account Qf poverty, is allO'wed to' sue 
or defend without being chargeable with 
costs. In re Hoffen's Estate, 70 Wis. 522, 36 
N. W. 407 ; Hutchings v. Thompson, 10 Cush. 
(Mass.) 238 ; Charleston v. Groveland, 15 
Gray (Mass.) 15 ; Lee County v. Lackie, 30 
Ark. 764 ; Allegheny CO'unty v. City of Pitts
burgh, 281 Pa. 300, 127 A. 72 , 73. 

Dispauper 

To deprive O'ne of the status Qf a pauper 
and of any benefits incidental thereto : par
ticUlarly, to' take away the right to' sue in 
fO'/"1na, pauperis because the person so suing, 
during the progress O'f the suit, has acquired 
money or property which wO'uld enable him to' 
sustain the costs of the action. 

PAUPERI ES. Lat. In Roman law . .  Dam
age O'r injury done by an irratiO'nal animal, 
without active fault on the part Qf the own
er, but fO'r which the latter was bound . to 
make cO'mpensation. Inst. 4, 9 ;  Mackeld. 
RQm. Law, § 510. 

PAVAGE. Money paid towards paving the 
streets or highways. 

PATRONIZE. To act as a patron, extend PAVE. To cover with stone, brick, concrete, 
patrO'nage, countenance, encourage, :Cavor. or any Qther substantial matter, making a 
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smooth and level surface. A sidewalk is paved 
when it is laid or flagged with flat stones, 
as well as when paved with brick, as is fre
quently done. In re Phillips, OO N. Y. 22 ; 
Buell v. Ball, 20 Iowa, 282 ; Harrisburg v. 
Segelbaum, 151 Pa. 172, 24 A. 1070, 20 L. R. 
A. 834. 

PA V I N  G. Any substance on a street forming 
an artificial roadway or wearing surface. 
Heath v. Seattle Taxicab Co., 73 Wash. 177, 
131 P. 843, 844. 

PAWN, 'V. To deliver personal property to 
another in pledge, or as security for a debt 
or sum borrowed. 

PAWN, n. A bailment of goods to a cred
itor, as security for' some debt or engage
ment ; a pledge. Story, Bailm. § 7 ;  Coggs v. 
Bernard, 2 Ld. Raym. 913 ; Barrett v. Cole, 
49 N. C. 40 ; Surber v. McOlintic, 10 W. Va. 
242 ; Oommercial Bank v. Flowers, 1116 Ga. 
219, 42 S. E. 474 ; Jacobs 'Y. Grossman, 310 
Ill. 247, 141 N. E. 714, 715. 

Prawn, or pledge, is a bailment of goo'ds by 
a debtor to his creditor, to Ibe kept till the 
debt is discharged. Wharton. 

Also the specifiC chattel delivered to the 
creditor as a pledge. 

In the law of LouiSiana, pawn is known a s  
one species o f  the contract o f  pledge, the oth
er being antic.hresis ; but the word "pawn" is 
sometimes used as synonymous with "pledge," 
thus including both species. Oiv. Oode La. 
art. 3134. 

PAWNBROKER. A person whose business 
is to lend money, usually in sffilall sums, on 
security of personal property deposited with 
him or left in pawn. - Little Rock v. Barton, 
33 Ark. 444 ; Schaul v. Oharlotte, 118 N. O. 
733, 24 S. E. 526 ; Ohicago v. Hulbert, 118 
IlL 632, 8 N. E. 812, 59 Am. Rep. 400. 

AllY person engaged in the business of lend
ing money on deposit or pledges of personal 
property or other valuable thing, other than 
securities or printed evidence of indebtedness, 
or in the business of purchasing personal 
property, or choses in action, or other valu
a:ble thing, and selling or agreeing to sell the 
same back to the seller at a price other than 
the original price of purchase, or in the busi
ness of purchasing personal propfrty such as 
articles containing gOld, silver, platinum or 
other precious metals or j ewels for the pur
pose of reducing or smelting them into a dif
ferent form and reselling the product. Gen. 
Oode Ohio, § 633S. 

PAWNEE. The person receiving a pawn, or 
to whom a pawn is made ; the person to 
whom goods are delivered by another in 
pledge. 

PAYEE 

lege attached to a church ;  sanctuary, (q. 'V.) 
Crabb, Eng. Law, 41 ; Cowell. 

PAX REG I S. Lat. The peace of the king ; 
that is, the peace, good order, and security 
for life and property which it is one of the 
objects of government to maintain, and which 
the king, as the personification of the power 
of the state, is supposed to guaranty to all 
persons within the protection of the iaw. 

This name was also given, in ancient times, 
to a certain privileged district or sanctuary. 
The pam regis, or verge of the court, as it was 
afterwards called, extended from the palace
gate to the distance of three miles, three fur
longs, three acres, nine feet, nine palms, and 
nine barleycorns. Orabb, Eng: Law, 41. 

PAY. Oompensation. Smith v. Jones, 102 
Oonn. 471, 129 A. 50, 51, 43 A. L. R. 952 ; 
Christopherson v. Reeves, 44 S. D. 634, 184 
N. W. 1015, 1017. A fixed and definite amount 
given by law to persons in military service in 
consideration of and as compensation for 
their personal services. Sherburne v. U. S., 
16 Ot. Cl. 496. 

PAY, v. To discharge a debt ; to deliver to 
a creditor the value of a debt, either in money 
or in goods, for his acceptance. Beals v. 
Home Ins. 00., 36 N. Y. 522. ' Oarpenter v; 
Dummit, 221 Ky. 67, 297 S. W. 695, 700. Voll
mer v. Automobile Fire Ins. 00. of Hartford, 
Conn., 207 App. Div. 67, 202 N. Y. S. 374, 375. 

The term, however, is sometimes limited to 
discharging an indebtedness by the use of 
money. Krahn v. Goodrich, 164 Wis. 600, 160 
N. W. 1072, 1075. In re Bailey's Estate, 276 
Pa. 147 . 119 A. 907, 909. 

PAYABLE. Oapable of being paid ; suitable 
to be paid ; admitting or demanding pay
ment; justly due ; legally enforceable. In re 
Advisory Opinion to the Governor, 74 Fla. 
250, 77 So. 102, 103. 

A sum of money is said to be payable when 
a person is under an obligation to pay it. 
"Payable" may therefore signify an obliga
tion to pay at a future time, but, when used 
without qualification, "payable" means that 
the debt is payable at once, as opposed to 
"owing." Sweet. And see First Nat. Bank 
v. Greenville Nat. Bank, 84 Tex. 40, 19 S. W. 
334 ; IDaston v. Hyde, 13 Minn. 91 (Gil. 83). 

PAYABLE AFTER S I G HT. Payable after 
acceptance of bill or protest for nonaccept
ance. Waggoner Banking Co. v. Gray Coun
ty State Bank (Tex. Civ. App.) 165 S. W. 922, 
925. 

PAYABLE ON D EMAND. A bill payable on 
demand is payable on its date or within a rea
sonable time without grace. Waggoner 
Banking 00. v. Gray Oounty State Bank (Tex. 
Civ. App.) 165 S. W. 922, 925. PAWNOR. The person pawning goods or de

livering goods to another in pledge. PAYEE:. In mercantile law. The person in 
PAX ECCLESI IE. Lat. In old English law. whose faTor a bill of exchange, promissory 
The peace of the church. A particular privi- note, or check is made or drawn ; the person 



PAYER 

to whom or to whose order a ,bill, note, or 
check is made payable. 3 Kent, Comm. 75 ; 
Thomson v. Findlater Hardware Co. (Tex. 
Civ. App.) 156 S. W. 301, 303. 

PAYER, or PAYO R. One who pays, or who 
is to make a ·payment ; particularly the per
son who is to make payment of a ·bill or note. 
Correlt�.tive to "payee." 

PAY I N G  QUANT I T I ES. This phrase, as 
used in oil and gas leases, when applied to 
the production of oil, means such a quantity 
as will pay a profit on the cost of operating 
the well. Pine v. Webster, 118 Okl. 12, 246 
P. 429, 430. Sufficient quantities to pay a 
reasonable profit on the whole sum required 
to be expended, including the cost of drill
ing, equipping, and operating the well. 
Pelham Petroleum Co. v. North, 78 Okl. 39, 
188 P. 1069, 1073 ; Aycock v. Paraffine Oil 
Co. (Tex. Civ. App.) 210 S. W. 851, 853. If 
the well pays a profit, even small, over op
erating expenses, it produces in paying 
quantities, though it may never repay its 
cost, i3.nd the operation 'as a whole may 
prove 

'
unprofitahle. Gypsy Oil Co. v. Marsh, 

121 Okl. 135, 248 P. 3.29, 333, 48 A. L. R. 
876 ; Masterson v. Amarillo Oil Co. (Tex. 
Civ. App.) 253 S. W. 908, 915. 

PAYMASTER. An officer of the army or 
navy whose duty is to keep the pay-accounts 
and pay the wages of the officers and men. 
Any official charged with the disbursement 
of public money. 

PAYMASTE R  GENERAL. In English law. 
The officer who makes the various payments 
out of the public money required for the 
different departments of the state ·by issuing 
drafts on the Bank of England. Sweet. In 
American law, the officer at the head of 
the pay corps of the army is so called, also 
the naval officer holding corresponding office 
and rank with reference to the pay depart
ment of the navy. 

P AYMENT. In a broad sense payment is 
the fulfilment of a promise, or the perform
ance of an agreement. 

In a more restricted legal sense payment 
is the performance of a duty, promise, or 
obligation, or discharge of a debt or liabil
ity, ·by the delivery of money or other value 
by a debtor to a creditor, where the money 
or other valuable thing is tendered and ac
cepted as extinguishing debt or O'bligation 
in whole or in part. Also the money or 
other thing so delivered. Brady v. Was
son, 6 Heisk. (Tenn.) 135 ; Bloodworth v. 
Jacobs, 2 La. Ann. 24 ;  Root v. Kelley, 39 
Misc. 530, 80 N. Y. Supp. 4-82 ; Moulton v. 
Robison, 27 N. H. 554 ; Clay v. Lakenan, 
101 Mo. App. 563, 74 S. W. 391 ; Claflin v. 
Continental Works, 85 Ga. 27, 11 S. E. 721 ; 
HuffmaI18 Y. Walker, 26 '  Grat. (Va:) 316 ; 
SokOloff v. National City Bank of New 
York, 130 Misc. 66, 224 N. Y. S. 102, 119 ; 
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Hall Bldg. Corporation v. Edwards, H2 Va. 
209, 128 S. E. 521, 523 ; Roberts v. Vonne� 
gut, 58 Ind. App. 142, 104 N. E. 321, 326 ; 
Buhl Highway Dist. v. Allred, 41 Idaho, 54, 
238 P. 298, 304. 

Satisfaction of Q debt in coin of the realm. 
Hettrick Mfg. Co. v. Barish, 120 Misc. Rep. 
673, 199 N. Y. S. 755, 760. 

By "payment" is meant not only the de
livery of a sum of money, when such is the 
obligation of the contract, but the perform
ance of that which the parties respectively 
undertook, whether it be to give or to do. 
Ci v. Code La. art. 2131. 

Performance of an obligation for the de
livery of money only is called "payment." 
Civ. Code Cal. § 1478. 

Though "p·ayment" in . a broad sense includes 
money or anything else of value which the creditor 
accepts in satisfaction of his debt, it means in its 
restricted sense full satisfaction paid by money and 
not by exchange or compromise or by an accord 
and satisfaction. Roach v. McDonald, 187 Ala. 64, 
65 So. 823. "Payment" is  generally understood to 
mean a discharge by a compliance with the terms 
of the obligation or its equivalent, while in an 
"accord and satisfaction" the discharge is effected 
by the performance of terms other than those orig
inally agreed on. Barcus v. J. I.  Case Threshing 
Mach. Co. (Tex. Civ. App. ) 197 S. W. 478, 480. 

The execution and delivery of negotiable papers 
is not payment unless it is  accepted by the parties 
in that sense. Seamen v. Muir, 72 Or. 583, 144 P. 121, 
123 ; Cleve v. Craven Chemical Co. (C. C. A. ) 18 
F. (2d) 711, 712 ; Morrison v. Chapman; 155 App. Div. 
509, 14{) N. Y. S.  700, 702 ; Reid v. Topper, 32 Ariz: 
381, 259 P. 397, 399 ; People v. Davis, 237 Mich. 165. 
211 N. W. 36, 37. 

In Pleading 
When the defendant alleges that he has 

paid the debt or daim laid in the declara
tion, this is called a "plea of payment." 

I n  General 

-Part payment. The reduction of any debt or 
demand by the payment of a sum less than 
the whole amount originally due. Young v. 
Perkins, 29 Minn. 173, 12 N. W. 515 ; Moffitt 
v. Carr, 48 Neb. 403, 67 N. W. 150, 58 Am. St. 
Rep. 696. 

_Partial payments. The United States rule of 
partial payments is to apply the payment, in 
the first place, to the discharge of the inter
est then due. If the payment exceeds the in
terest, the surplus goes toward discharging 
the principal, and the subsequent interest is 
to be computed on the balance of principal 
remaining due. If the payment be less than 
the interest, the surplus of the interest must 
not be taken to augment the principal ; but in
terest continues on the former · principal un
til the period of time when the payments, tak
en together, exceed the interest then due, to 
discharge which they are applied, and the 
surplus, if any, is to be . applied to\Vards the 
discharge of the principal, alid the interest is 
to be computed on the · balance as aforesaid, 
and this process continues until ·final settle� 
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ment. Langton v. Kops, 41 N. D. 442, 171 N. 
W. 334, 336. 

-Payment i nto court. In practice. The act 
of a defendant in depositing the amount 
which he admits to be due, with the proper 
officer of the court, for the . benefit of the 
plaintiff and in answer to his claim. 

-Voluntary payment. A payment made by a 
debtor of his own will and choice, as distin
guished from one exacted from him by proc
ess of execution or other compulsion. Red
mond v. New York, 125 N. Y. 632, 26 N. E. 
727 ; Rumford Chemical Works v. Ray, 19 
R. I. 456, 34 A. 814 ; Taggart v. Rice, 37 Vt. 
47 ; Maxwell v. Griswold, 10 How. 255, 13 L. 
Ed. 405 ; Hammond v. Oregon & C. R. Co., 117 
Or. 244, 243 P. 767, 772 ; .  Hadley v. Farmers' 
Nat. Bank of Oklahoma City, 125 OkI. 250, 257 
P. 1101, 53 A. L. R. 943 ; Engelken v. Justice 
Court of Eden Tp., 50 Cal. App. 157, 195 P. 
265, 266 ; St. Johns Electric Co. v. City of St. 
Augustine, 81 Fla. 588, 88 So. 387 ; Greene v. 
E. H. Taylor, Jr. & Sons, 184 Ky. 739, 212 S. 
W. 925, 928. Payments may be voluntary 
which are made unwillingly as a choice of 
evils. Singer Sewing Mach. Co. v. Teasley, 
198 Ala. 673, 73 S o. 969, 971. But mone'y paid 
under a mistake of the facts is not ordinarily 
treated as falling within the rule that money 
paid with full knowledge of all the facts re
lating to the claim paid constitutes a volun
tary payment, and cannot be recovered back. 
Strong & Jarvis v. Oldsmobile Co. of Ver
mont, 96 Vt. 355, 120 A. 100, 102. 

PA YS. Fr. Country. Trial per pays, trial 
by jury, (the country.) See Pais. 

PEACE. The concord or final agreement in 
a fine of land. 18 Edw. I. modus levandi fin'is. 

The tranquillity enjoyed by a political soci
ety, internally by the good order which reigns 
among its members, and externally by the 
good understanding it has with all other na
tions. Applied to the internal regulations 
of a nation, peace imports, in a technical 
sense, not merely a state of repose and securi
ty as opposed to one of violence or warfare, 
but likewise a state of public order and de
corum. Hamm. N. P. 139 ; 12 Mod. 566 ; Peo
ple v. Johnson, 86 Mich. 175, 48 N. W. 870, 13 
L. R. A. 163, 24 Am. St. Rep. 116 ; State v. 
Reichman, 135 Tenn. 685, 188 S. W. 597, 601, 
Ann. Cas. 1918B, 889 ; Miles v. State, 30 Okl. 
Cr. 302, 236 P. 57, 59, 44 A. L. R. 129 ; State 
v. Dean, 98 W. Va. 88, 126 S. E. 411 , 413. 

Articles of The Peace 

See Articles. 
Bil l  of Peace 

See Bill. 
Breach of Peace 

See Breach. 

Conservator of The Peace 
See Conservator. 

Justice of The Peace 

See that title. 

Peace and Quie
.
tude 

PEACE 

PubHc tranquillity and obedience to law, 
and that public order and security which is 
commanded by the laws of 'a particular sov
ereign, lord or superior. Weakley v. Stat�, 
168 Ark. 1087, 273 S. W. 374, 377. 

Peace of God 
The words, "in the peace of God and the 

said commonwealth, then and there being," as 
used in indictments for hoinicide and in the 
definition of murder, mean merely that it is 
not murder to kill an alien enemy in time of 
war, provided such killing occur in the ac
tual exercise of war. Whart. Cr. Law, § 310 ; 
State v. Gut, 13 Minn. 341 (Gil. 315). 

P'eaee of God and' The Church 
In old English law. That rest and cessa

tion which the king's subjects had from trou
ble and suit of law between the terms and on 
Sundays and holidays. Gowell ; Spelman. 

Peace of The State 
The protection, security, and immunity 

from violence which the state undertakes to 
secure and extend to all persons within its ju
risdiction and entitled to the benefit of its 
laws. This is part of the definition of mur
der, it being necessary that the victim should 
be "in the peace of the state," which now 
practically ineludes all persons except armed 
public enemies. See Murder. And see State 
v. Dunkley, 25 N. O. 121. 

Peace Officers 

This term is variously defined by statute iri 
the different states ; but generally it includes 
sheriffs and their deputies, constables, mar
shals, members of the police force of cities, 
and other officers whose duty is to enforce and 
preserve the public peace. See People v. Clin
ton, 28 App. Div. 478, 51 N. Y. S. 115 ; Jones 
v. State (Tex. Cr. App.) 65 S. W. 92. 

Public Peace 

The peace or tranquillity of the community 
in O'eneral ' the good order and repose of the 
pe;ple com�osing a state or municipalfty: See 
Neuendorff v. Duryea, 6 Daly (N. Y.) 280 ; 
Rtate v. Mancini, 91 Vt. 507, 101 A. 581, 583 ; 
State ex reI. Pollock v. Becker, 289 Mo. 660, 

233 S. W. 641, 649. That invisible sense of 
security which every man feels so necessary 
to his comfort, and for which all governments 
are instituted. Redfield, J., in State v. Bene
dict, 11 Vt. 236, 34 Am. Dec. 688. 

Publio Peace: and Qu iet 

Peace, tranquillity, and order and freedom 
from agitation or disturbance, the security, 
good order, and decorum guaranteed by civil 
society and by the law. State v. Brooks, 146 
La. 325, 83 So. 637, 639, 



PEACEABLE 

PEACEABLE. Free from the character of 
force, violence, or trespass ; as, a "peaceable 
entry" on lands. "Peaceable possession" of 
real estate is sU,ch as is acquiesced in by 
all other persons, including rival claimants, 
and not disturbed' by any forcible attempt at 
ouster nor by adverse suits to recover the 
possession or the estate. See Stanley v. 
Schwalby, 147 U. S. 50S, 13 S. Ct. 418, 37 L. 
Ed. 259 ; Allaire v. Ketcham, 55 N. J. Eq. 
16S, 35 A. 900 ; Bowers v. Cherokee Bob, 45 
Cal. 504 ; Gitten v. Lowry, 15 Ga. 336 ; North 
Fort Worth Townsite Co. v. Taylor (Tex. Civ. 
App.) 262 S. W. 505 ; Mascall v. Murray, 76 Or. 
637, 149 P. 517, 519. 

Peccata contra naturam sunt gravissima. 3 
Inst. 20. Crimes against nature are the most 
heinous. 

Pecoatum peccato addit qu i  culpre quam facit pa
trocin ia defensionis adjungit. 5 Coke, 49. He 
adds fault to fault who sets up a defense of 
a wrong committed by him. 

PECI{. A measure of two gallons ; a dry 
measure. 

PEC I A. A piece or small quantity of ground. 
Paroch. Antiq. 240. 

PECORA. Lat. In Roman law. Cattle ; 
beasts. The term included all quadrupeds 
that fed in flocks. Dig. 32, 65, 4. 
PECULAT I ON. In the civil law: The un
lawful appropriation, by a depositary of pub
lic funds, of ttle property of the government 
intrusted to his care, to his own use, or that 
of others. Domat. Supp. au Droit Public, !. 
3, tit. 5. See Bork v. People, 91 N. Y. 16. 

PECU LATUS. Lat. In the civil law. The 
offense of stealing or embezzling the public 
money. Hence the common English word 
"peculation," but "embezzlement" is the prop
er legal term. 4 Bl. Comm. 121, 122. 

PECULIAR. In ecclesiastical law. A parish 
or church in England which has jurisdiction 
of ecclesiastical matters within itself, and in
dependent of the ordinary, and is subject only 
to the metropolitan. 

PECULiARS, COURT O F. In English law. 
A branch of and annexed to the court of 
arches. It has a jurisdiction over all those 
parishes dispersed through the province of 
Canterbury, in the midst of other dioCeses, 
which are exempt from the ordinary's juris
diction, and subject to the metropolitan only. 

PECU LI UM.  Lat. In Roman law. �uch pri
vate property as might be held by a slave, 
wife, or son who was under the patria pote8-
ta.'�, separate from the property of the father 
or master, and in the personal disposal of the 
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in war, or from his connection with the camp, 
(castrum.) Heinecc. Elem. lib. 2, tit. 9, § 474. 

PECUN I A. Lat. Originally and radically, 
property in cattle, or cattle themselves. So 
called because the wealth of the ancients con
sisted in cattle, Co. Litt. 207b. 

I n the Civil Law 
Property in general, real or personal ; any

thing that is actually the subject of private 
property. In a narrower sense, personal prop
erty ; fungible things. In the strictest sense, 
money. This has become the prevalent, and 
almost the exclusive, meaning of the word. 

I n Old English Law 
Goods and chattels. Spelman. 

PEC U N I A  CONSTI TUTA. In Roman law. 
Money owing (even upon a moral obligation) 
upon a day being fixed (constituta) for its pay
ment, became recoverable upon the implied 
promise to pay on that day, in: an action 
called "de pecunia constituta," the implied 
promise not amounting (of course) to a stipu
Zatio. Brown. 

Pecunia dioitlJor a peous, omnes enim veteru m 
divitire in animalibus consistebant. Co. Litt. 
207. Money (pecunia) is so called from cat
tle, (pecu8,) because all the wealth of our an
cestors consisted in cattle. 

PEC U N I A  NON NUMERATA. In the civil 
law. Money not paid. The subject of an ex
ception or plea in certain cases. "lnst. 4, 13, 2. 

PEC U N I A  N U M ERATA. M oney numbered or 
counted out ; i. e., given in payment of a debt. 

PEC U N I A  SEPU LCHRALIS. Money ancient
ly paid to the priest at the opening of a grave 
for the good of the deceased's soul. 

PECU N IA TRAJECT IT IA. In the civil law. 
A loan in money, or in wares which the debt
or purchases with the money to be sent by 
sea, and whereby the creditor, according to 
the contract, assumes the risk of the loss 
from the day of the departure of thE' vessel 
till the day of her arrival at her port of des
tination. Interest does not necessarily arise 
from this loan, but when is stipulated for it 
is termed "nauticum tmnus," (maritime inter
est,) and, because of the risk which the cred
itor assumes, he is permitted to receive a 
higher interest than usual. Mackeld. Rom. 
Law, § 4�3. 

PECUN IARY. Monetary ; relating to money ; 
conSisting of money or that which can be 
valued in money. EI Paso Electric Ry. Co. v. 
Benjamin (Tex. Civ. App.) 202 s. W. 996, 99S. 

As to pecuniary "Consideration," "Dam.; 
ages," and "Legacy," see .those titles. 

owner. PECUN IARY CAUSES. In English ecclesias
tical practice. Causes arising from the with

PECUL IUM CASTRENSE. In Roman law. holding of ecclesiastical dues, or the doing 
'That kind of peoulium which a son acquiroo or neglecting some act relating to the church, 



1343 

whereby some damage accrues to the plain- reI. Brittaln v. Hayes, 143 La. 39, 78 So� 143, 
tiff. 3 Bl. Comm. 88. ' 144 ; State v. Dressner, 4 BOyce (Del) SO, '85 
PECU N I ARY CO'NO IT I ON. "Pecuniary COIl
dition," within statute relative to obtaining 
goods by false pretenses, comprehends, not 
only money in hand, but property and aU 
other assets of value constituting an existing 
fact that go to make up financial responsibil
ity as a basis of credit. Dennis v. state, 16 
Ala. App. 115, 75 So. 707, 708. 

PECUN IARY LOSS. A pecuniary loss is a 
loss of money, or of something by which mon
ey or something of money value may be ac
quired. Green v. Hudson River R. Co., 32 
Barb. (N. Y.) 3-3. As applied to a dependent's 
loss from death pecuniary loss means the rea
sonable expectation of pecuniary benefit from 
the continued life of the deceased, to be in
ferred from proof of a ssistance by way of 
money, services, or other material benefits 
rendered prior to death. Standard Forgings 
Co. v. Holmstrom, 58 Ind. App. 306, 104 N. E. 
872, 875 ; Louisville & N. R. Co. v. Holloway's 
Adm'r, 168 Ky. 262,, 181 S. W. 1126, 1129. "Pe
cuniary loss" . is a term employed judicially to 
discriminate between a material loss which is 
susceptible of pecuniary valuation, and that 
inestimable loss of the society and companion
ship of the deceased relative upon which, in 
the nature of things, it is not possible to set 
a pecuniary valuation. Kennedy v. Byers, 
107 Ohio St. 90, 140 N. E. 630, 632 ; Michigan 
Cent. R. 00. v. Vreeland, 227 U. S. 59, 33 S. 
Ot. 19,2, 196, 57 L. Ed. 417, Ann. Cas. 19140, 
176. 

' 

A. 881, 883 ;  ' De Witt v. State, 155 Wis. 249, 
144 N. W. 253. 

Persons, except those peddling newspapers, 
Bibles, or religious tracts, who sell, or offer to 
sell, at retail, goodS, wares, or other com
modities, traveling from place to place, in the 
street, or through different parts of the c()un
�ry are peddlers. 12 U. S. St. at Large, p. 458, 
§ 27. 

PEDE PU LVEROSUS. In old IDIlglish and 
Scotch law. Dusty-foot. A term applied to 
itinerant merchants, chapmen, or peddlers 
who attended fairs. 

PEDERASTY. In criminal law. The unnat
ural carnal copulation of male with m;lle, par
ticularly of a man with a boy ; a form of sod
omy, (q. 1).) 

PED I G REE. Lineage ; line of ancestors from 
which a person descends ; genealogy. An ac
count or register of a line of ancestors. Fam
ily relationship. Swink v. French, 11 Lea 
(Tenn.) SO, 47 Am. Rep. 277 ; People v. Mayne, 
118 Cal. 516, 50 P. 654, 62 Am. St. Rep. 256. 

The rule admitting hearsay evidence in mat
ters of "pedigree" embraces, not only descent 
and relationship, but also facts and dates of 
'birth, marriage, and death. Lincoln Reserve 
Life Ins. Co. v. Morgan, 126 Ark. 615, 191 S. 
W. 236 ; In re Paulsen's Estate, 179 Gal. 528, 

178 P. 143, 145 ; Tuite v. Supreme Forest 
'Voodmen Circle, 193 Mo. App. 619, 187 S. W.  
137, 140. 

PECUS. Lat. In Roman law. Cattle ;  a PED I S  ABSC ISS I O. Lat. In old criminal 

beast. Under a bequest of pcoudcs were in- law. The cutting off a foot ; a punishment 

eluded oxen and other beasts of burden. Dig. anciently inflicted instead of death. Fleta, 
32, 81, 2. lib. 1, c. 38. 

PEDAG E. In old English law. A toll or tax PED I S  POS I T I O. Lat. In the civil and old 

paid by travelers for the privilege of passing, English law. A putting or placing of the foot. 
on foot or mounted, through a forest or other A term used to denote the possession of lands 
protected place. Spelman. by actuai corporal entry upon them. Wag· 

goner v. Hastings, 5 Pa. 303. 
PEDAG I U M. L. Lat. Pedage, (q. 1).) 

PEDAN EUS. Lat. In Roman law. At the 
foot ; in a lower position ; on the ground. 
See Judex Pedaneus. 

PEDAULUS (Lat. pes foot). 

I n  Civil Law 

A judge who sat at the foot of the tribunal, 
i. e. on the lowest seats, ready to try matters 
of little moment at command of the prretor. 
Calvinus, Lex. ; Vicat, Voc. Jur. 

PEDDLER. An itinerant trader ; a person 
who sells small wares, which he carries with 
him in traveling about from place to place. 
In re Wilson, 19 D. O. 341, 12 L. R. A. 624 ; 
Com. v. Farnum, 114 Mass. 270 ; Hall v. State, 
39 Fla. 637, 23 So. 119 ; Graffty v. Rushville, 
107 Ind. 502, 8 N. E. 609, 57 Am. Rep. 128 : In 
re Pringle, 67 Kan. 3M, 72 P. 864 ; State ex 

PED IS POSSESS I O. Lat. A foothold ; an 
actual possession. '1'0 constitute adverse pos
session there must be pedis possessio, or a 
substantial inclosure. 2 Bouv. Inst. no. 2193 : 
Bailey v. Irby, ' 2  Nott & McC. (S. C.) 343, 10 
Am. Dec. 609. 

PEDONES. Foot-soldiers. 

PEERAGE. The rank or dignity of a peer 
or nobleman. Also the body of nobles taken 
collectively. 

PEERESS. A woman who belongs to the no
bility, which may be either in her own right 
or by right of marriage. 

PEERS. In feudal law. The vassals of a 
lord who sat in his court as judges of their 
co-vassals, and were called "peers," as being 
each other's equals, or of the same condition. 



PEERS 

The nobility of Great Britain, being the 
lords temporal having seats in parliament, 
and including dukes, marquises, earls, vis
counts, and barons. 

Equals ; those who are a man's equals in 
rank and station ; thus "trial by a jury of his 
peers" means trial hy jury of citizens. In re 
Grilli, 110 Misc. 45, 179 N. Y. S. 795, 797. For 
"judgment of his peers," see Judgment. 

PEERS OF FEES. Vassals or tenants of the 
same lord, who were obliged to serve and at
tend him in his courts, being equal in func
tion. These were termed "peers of fees," be-
cause holding fees of the lord, or because their 
business in court was to sit and judge, under 
their ' lords, of disputes arising upon fees ; 
but, if there were too many in one lordship, 
the lord usually chose twelve, who had the 
title of peers, by way of distinction ; whence, 
it is said, we derive our common juries and 
other peers. Cowell. 

PE I N E  FORTE ET DURE. L. Fr. In old 
English law. A special form of punishment 
for those who, being arraigned for felony, ob
stinately "stood mute ;" that is, refused to 
plead or to put themselves upon trial. It is 
described as a combination of solitary con
finement, slow starvation, and crushing the 
naked body with a great load of iron. This 
atrocious punishment was vulgarly called 
"pressing to death." See 4 Bl. Comm. 324-
328 ; Britt. cc. 4, 22 ; 2 Reeve, Eng. Law 134 ; 
Cowell. 

PELA. A peal, pile, or fort. Cowell. 

PELES. Issues arising from or out of a 
thing. Jacob. 

PELFE, or PELFRE. Booty ; also the per
sonal effects of a felon convict. Cowell. 

PELLAGE. The custom or duty paid for 
skins of leather. 

PELLEX. Lat. In Roman law. A concu
bine. Dig. 50, 16, 144. 

PE LL IC IA. A pilch or surplice. Spelman. 

PELL I PARI US. A leather-seller or skinner. 
Jacob. 

PELLOTA. The ball of a foot. 4 Inst. 308. 

PELLS, CLERI< (or MASTER) O F  THE. 
Formerly, an officer in the English exchequer, 
who entered every teller's bill on the parch
ment rolls, i. e., "pells," commonly two in num
ber, one being the pell or roll of receipts, and 
the other the pell or roll of disbursements. 

PELT-WOOL. The wool pulled off the skin 
or pelt of dead sheep. 8 Hen. VI. c. 22. 

PENAL ... Punishable ; inflicting a punish
ment ; containing a penalty, or relating to a 
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259 ; Interstate Savings & Trust Co. v. Wyatt, 
27 Colo. App. 217, 147 P. 444, 445. 

PENAL ACT I ON. In practice. An action up
on a penal statute ; an action for the recovery 
of a penalty given by statute. 3 Steph. 535, 
536. Distinguished from a popular or qui ta.m 
action, in which the action is brought by the 
informer, to whom part of the penalty goes. 
A penal action or information is brought by 
an officer, and the penalty goes to the king. 1 
Chit. Gen. Pl'. 25, note ; 2 Archb. Pl'. 183. But 
in American law, the term includes actions 
brought by informers or other private persons, 
as well as those instituted by governments 
or public officers. In a broad sense, the term 
has been made to include all actions in which 
there may be a recovery of exemplary or vin
dictive damages, as suits for libel and slan
der, or in which special, dOllble, or treble 
damages are given by statute, such as actions 
to recover money paid as usury or lost in gam
ing. See Bailey v. Dean, 5 Barb. (N. Y.) 30.3 ; 
AShley v. Frame, 4 Kan. App. 265, 45 P. 927 ; 
Oole v. Groves, 134 Mass. 472. But in a more 
particular sense it means (1) an action on a 
statute which gives a certain penalty to be re
covered hy any person who will sue for it. (In 
re Barker, 56 Vt. 20 ; Gawthrop v. Fairmont 
Coal Co., 74 W. Va. 39, 81 S. E. 560, 561 ; Mc
Neely v. City of Natchez, 148 Miss. 268, 114 
So. 484, 487) or (2) an action in which the 
judgment against the defendant is  in the na
ture of a fine or is intended as  a punishment, 
actions in whiCh the recovery is to be eompen� 
satory in its purpose ' and effect not t.eing pe
nal actions but civil suits, though they may 
carry special damages by statute. See Moller 
v. U. S. ,  57 F. 490. 6 C. C. A. 459 ; Atlanta v. 
Chattanooga Foundry & Pipe Works, 127 F. 
23, 61 C. C. A. 387, 64 L. R. A. 721. 

PENAL B I LL. An instrument formerly in 
use, by which a party bound himself to pay a 
certain sum or sums of money, or to do certain 
acts, or, in default thereof, to pay a certain 
specified sum by ,Yay of penalty ; thence 
termed a "penal �um." 'l'hese instruments 
have been superseded by the use of a bond in 
a penal sum, with conditions. Brown. 

PENAL BOND.  A bond promising to pay a 
named sum of money (the penalty) with a con
dition underwritten that, if a stipulated col
lateral thing, other than the payment of mon
ey, be done or forborne, as the case may be, 
the obligation shall be void. Burnside v. 
Wand, 170 Mo. 531, 71 S. W. 337, 62 L. R. A. 
427. 

PENAL CLAUSE. A penal clause is a secon
dary obligation, entered into for the purpose 
of enforcing the performance of a primary ob
ligation. eiv. Code La. art. 2117. Also a 
clause in a statute declaring a penalty for a 
violation of the preceding clauses. 

penalty. Missouri, K. & T. Ry. Co. v. Dewey PENAL LAWS. Those which prohibit an act 
Portland Cement Co., 113 Ok!. 142. 2� P. 257, and, impose a penalty for the commission of it. 
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2 Cro. Jac. 415. Strictly and properly speak
ing, a penal law is one imposing a p�nalty

' 
or 

punishment {and prQperly a pecuniary fine or 
mulct) for some offense of a public nature or 
wrong committed against the state. Sackett 
v. Sackett, 8 Pick. (Mass.) 320 ; Kilton v. 
Providence Tool 00., 22 R. I. 605, 48 A. 1039 ; 
Drew v. Russell, 47 Vt. 252 ; Nebraska Nat. 
Bank v. Walsh, 68 Ark. 433, 59 S. W. g,52, 82 
Am. St. Rep. 301 ; Gulledge Bros. Lumber Co. 
v. Wenatchee Land Co., 122 Minn. 266, 142 N. 

W. 305, 46 L. R. A. (N. S.) 69'7 ; Wellman v. 
Mead, 93 Vt. 322, 107 A. 396, 397 ; Atlantic 
Coast Line R. CO'. v. State, 73 Fla. 609, 74 S o. 
59'5, 600. Strictly speaking, statutes giving a 
private action against a wrongdoer are not pe� 
nal in their nature, neither the liability im
posed nor the remedy given being penal. If 
the wrong done is to the individual, the law 
giving him a right of action is remedial, rath
er than penal, though the sum to be recovered 
may be called a "penalty" or may consist in 
double or treble damages. See Huntington v. 
Attrill, 146 U. S. 65,7, 13 S. Ot 224, 36 L. Ed. 
1123 ;  Diversey v. Smith, 103 Ill. 390, 42 Am. 
Rep. 14 ; Cullinan v. Burkhard, 41 Misc. 321, 
84 N. Y. S. 825 ; People v. Common Council 
of Bay Oity, 36 Mich. 189 ; Oredit Men's Ad
justment Co. v. Vickery, 62 0010. 214, 161 P. 
297, 29'8. 

PENDING 

A punishment ; a punishment imposed 
by statute as a consequence of the commis
siQn of an offense. Lancaster v. Richardson, 
4 Lans. (N. Y.) 136 ;  People v. NedrQw, 122 
Ill. 363, 13 N. E. 533 ; Iowa v. ChicagO', etc., 
R. Co. (0. C.) 37 F. 497, 3 L. R. A. 554 ; Mil
ler v. Bopp, 136 La. 788, 67 So. 831 ; Stitt v. 
LocQmotive Engineers' Mut. Protective Ass'n, 
177 Mich. 207, 142 N. W. 1110, 1113. 

The terms "fine," "forfeiture," and "pen- \ 

alty" are often used loosely, and even con
fusedly ; but, when a discrimination is made, 
the word "penalty" is found to be generic in 
its character, including both fine and for
feiture. A " fine" is a pecuniary penalty, and 
is commonly (perhaps always) to be collected 
by suit in some form. A "forfeiture" is a 
penalty by which one loses his rights and 
interest in his property. Gosselink v. Camp
bell, 4 Iowa, 300 ; Bankers' Trust Co. v. 
State, 96 Conn. 361, 114 A. 1004, 107 ; State ex 
reI. Jones v. Howe Scale Co. of Illinois, 182 
Mo. App. 658, 166 S. 'V. 328, 330. 

The term also denotes money recover
able by virtue of a statute imposing a pay
ment by way of punishment. City of Buf
falo v. NeulJeck, 209 App. Div. 386, 204 N. 
Y. S. 737, 738 ; State v. Franklin, 63 Utah, 
442, 226 P. 674, 676. 

PENANCE. In ecclesiastical law. An ec-
clesiastical punishment inflicted by an ec

PENAL SERV I TU DE, in English criminal clesiastical court for some spiritual offense. 
law, is a punishment which consists in keeping Ayl. Par. 420. 
an offender in confinement, and compelling 
him to labor. Steph. Crim. Dig. 2. 

PENAL STATUTES. See Penal Laws. 

PENC I L. An instrument made of plumbago, 
red chalk, or other suitable substance, for 
writing without ink. 

PENAL SUM. A sum agreed upon in a bond, PENDENCY. Suspense ; the state of being 
to be forfeited if the condition of the bond is pendent or undecided ; the state of an action, 
not fulfilled. etc., after it has been begun, and before the 

PENAL TY. The sum of money which the 
obligor of a bond undertakes to pay in the 
event of his omitting to perform or carry out 
the terms imposed upon him by the condi
tions of the bond. Brown ; Tayloe v. Sandi
ford, 7 Wheat. 13, 5 L. Ed. 384 ; Watt v. 
Sheppard, 2 Ala. 445 ; Stennick v. J. K. Lum
ber 00., 815 Or. 444, 161 P. 97. 106. 

A penalty is an agreement to pay a greater 
sum, to secure the payment of a less sum. 
It is conditional, and can be a voided by the 
payment of the less sum before the contin
gency agreed upon shall happen. By what 
name it is called is immaterial. Henry v. 
Thompson, Minor (Ala.) 209, 227 ; McClain 
v. Continental Supply Co., 66 Okl. 225, 168 
P. 815, 816. 

A penal obligation differs from an alternative 
obligation, for the latter is but one in its essence ; 
while a penalty always includes two distinct engage
ments, and when the first is fulfilled the secon6. is 
void. When a breach has taken place, the obligor 
has his option to require the fulfilment of the first 
obligation, or the payment of the penalty, in those 
cases which cannot be relieved in equity. DaUoz, 
Dict. OuZigation avec C"lause 1Jenale. 
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final disposition o f  it. 

PEND ENS. Lat. Pending ; as lis pendens, 
a pending suit. 

PEND ENTE L I TE. Lat. Pending the suit ; 
during the actual progress of a suit ; during 
litigation. In re Morrissey's Will, 91 N. J. 
Eq. 289, 107 A. 70, 71. 

Pendente l ite nihil innovetur. CO'. Litt. 344. 
During a litigation nothing new should be 
introduced. 

PEN DENTES. In the civil law. The fruits 
of the earth not yet separated from the 
ground ; the fruits hanging by the roots. 
Ersk. Inst. 2, 2, 4. 

PEND I CLE. In Scotch law. A piece or par
cel of ground. 

PEN D I NG. Begun, but not yet completed ; 
unsettled ; undetermined ; in process of set
tlement or adjustment. Thus, an action or 
suit is "pending" from its inception until the 
rendition of final judgment. Wentworth v. 
Farmington, 48 N. H. 210 ; Mauney v. Pem
berton, 75 N. O. 221 ; Ex parte Munford, 57 
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Mo. 603 ; Midkiff v. Colton (0. C. A.) 242 F. 
373, 381 ; Ex parte Craig (C. C. A:) 274 F. 
1 n, 187 ; Cain v. French, 29 Cal. App. 725, 
156 P. 518. 

A criminal case Js pending, in the sense 
that a court may correct its records, until 
the judgment is fully satisfied. Dunn v. 
State, 18 Old. Cr. 493, 196 P. 739; 741. 

The term "pending appeal" may refer to 
the time before appeal, and while an appeal 
is impending. Cincinnati, H. & D. Ry .. Co. v. 
McCullom, 183 Ind. 556, 109 N. E. 206, 209, 
Ann. Cas. 1917E, 1165. 

PEN ETRAT I O N. A term used in criminal 
law, and denoting (in cases of alleged rape) 
the insertion of the male part into the female 
pa rts to however slight an extent ; and by 
which insertion the offen�e is complete with
out proof of emission. Brown. 

PEN I TENT I ALS. A compilation or list of 
sins and other penances, compiled in the 
Eastern Church and in the extreme west 
about the sixth century. Stubbs, Canon Law, 
in 1 SeI. Essays in Anglo-Amer. L. H. 2G2. 

PEN I TENTI ARY. A prison or place of pun
ishment ; the place of punishment in which 
convicts sentenced to confinement and hard 
labor are confined by the authority of the 
law. Millar v. State, 2 Kan. 17G ; Bowers 
v. Bowers, 114 Ohio St. 568, 151 N. E. 750, 
751 ; Howell v. State, 164 Ga. 204, 138 S. E. 
206, 209. 

PENNON. A standard, banner, or ensign 
carried in war. 

PEN NY. An Emglish' coin, being the twelfth 
part of a shilling. It was also used in Amer
ica during the colonial period. 

PEN NYWE I G HT. A Troy weight, equal to 
twenty-four grains, or one-twentieth part of 
an ounce. 

PENSAM. The full weight of twenty ounces. 

PENS I O. Lat. In the civil law. A payment, 
properly, for the use of a thing. A rent ; 
a payment for the use and occupation of an
other's house. 

PENSI ON. A stated allowance out of the 
public treasury granted by government to an 
individual, or to his representatives, for his 
valuable services to the country, or in com
pensation for loss or damage sustained by 
him in the public service . . Price v. Society 
for Savings, 64 Conn. 362, 30 A. 139, 42 Am. 
St. Rep. 198 ; Manning v. Spry, 121 Iowa, 
191, 96 N. W. 873 ; Frisbie v. U. S., IG7 U. S. 
16.0, 15 Sup. Ct. 586, 39 L·. Ed. 657 ; State 
ex reI. Wander v. Kimmel, 256 Mo; 611, 165 
S. W. 1067, 1072 ; DiCkey v. Jackson, 181 
Iowa, 1155, 165 N. W. 387, 389 ; Hawkins v. 
Randolph, 149 Ark. 124, 231 S. 'V. 556, 559. 

"Pensions" are in the nature of bounties 
of the government, which it has the right to 
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give, withhold, distribute, or recall at its dis
cretion . .  Pecoy v. City of Chicago, 265 Ill. 78, 
106 N. E. 435, 436. 

I n Eng lish Praotice 
An annual payment made by each member 

of the inns of court. Cowell ; Holthouse. 
Also an assembly of the members of the 

society of Gray's Inn, to consult of their af
fairs. 

I n  the Civil, Scotch, and Spanish Law 

A rent ; an annual rent. 

PENS I O N  OF C H U RCHES. In English ec
clesiastical law. Certain sums of money paid 
to clergymen in lien of tithes. A spiritual 
person may sue in the spiritual conrt for a 
pension originally granted and confirmed by 
the ordinary, but, where it is granted by a 
temporal person to a clerk, he cannot; as, 
if one grant an annuity to a parson, he must 
sue for it in the temporal courts. Cro. Eliz. 
675. 

PENS I O N  WR I T. A peremptory order 
against a member of an inn of court ' who is 
in arrear for his pensions, (that is, for his 
periodieal dues), or for other duties. Cowell. 

PENSI ONARY PARLIAM ENT. A parlia
ment of Charles II which was prolonged for 
nearly 18 years. 

PENS I O N ER. One who is supported by an 
allowance at the will of another ; a d2penu
ent. It is usually applied (in a public sense) 
to those who receive pensions or annuities 
from government, who are chiefly such as 
have retired from places of honor and emolu
ment. Jacob. 

Persons making periodical payments are 
sometimes so called. Thus, resident under
graduates of the university of Cambridge, 
who are not on the foundation of any col
lege, are spoken of as "pensioners." Mozley 
& Whitley. 

The head of one of the Inns of Oourt, oth
erwise the Treasurer. Pension was used to 
designate meetings of the Benchers in Gray's 
Inn. 

PENT-ROAD. A road shut up or closed at 
its terminal points. Wolcott v. Whitcomb, , 40 
Vt. 41. 

PENTECOSTA LS. In ecclesiastical law. 
Pious oblations made at the feast of Pente
cost by parishioners to their pl'iests, and 
sometimes by inferior churches or parishes 
to the principal mother churches. They are 
also called "Whitsun farthings." Wharton. 

PEON. 
In Mexioo 

A debtor held by his creditor In a quali
fied servitude to work out the debt ; a serf. 
Webster. 

BL.LA. WPICT. (3D ED.) 
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In I n dia 

A footman ; a soldier ; an inferior officer ; 
a servant employed in the business of the 
revenue, police, or judicature. 

PEO NAGE. The state or condition of a peon 
as above defined ; a condition of enforced 
servitude, by which the servitor is ... estrained 
of his liberty and compelled to labor in liq
uidation of some debt or obligation, real or 
pretended, against his will. Peonage Cases 
(D. C.) 128 ]!'. 671 ; In · re Lewis (C. C.) 114 
F. 963 ; U. S. v. McClellan (D. C.) 127 F. 
971 ; Rev. St. U. S. § 5526 (18 USCA § 444) ; 
Goode Y. Nelson, 73 Fla. 29, 74 So. 17, 18 ; 
State v. Ollva, 144 La. 51, 80 So. 19;:), 196. 

PEONIA. 
I n  Spanish Law 

A portion of land which was formerly giv
en to a simple soldier on the conquest of a 
country. It is now a quantity of land of 
different size in different pro"dnces. In the 
Spanish possessions in America it measured 
fifty feet front and one hundred feet deep. 
2 White, N. Rec. 49 ; Strother v. Lucas, 12 
Pet. (U. S.) 444, 9 L. Ed. 1137. 

PEO PLE. A state ; as the people of the 
state of New York. A nation in its collective 
and political capacity. Nesbitt v. Lushing
ton, 4 Term R. 783 ; U. S. v. Quincy, 6 Pet. 
467, 8 L. Ed. 458 ; U. �\ v. Trumbull (D. C.) 
48 F. 99. The aggregate or mass of the 

. individuals who constitute the state. Solon 
v. State, 54 Tex. Cr. R. 261, 114 S. W. -349 ; 
Loi Hoa v. Nagle (C. C. A.) 13 F.(2d) 80, 81. 
In a more restricted sense, and as generally 
used in constitutional law, the entire body 
of those citizens of a state or nation who 
are invested with political power for political 
purposes, that is, the qualified voters or elec
tors. See Koehler v. Hill, 60 Iowa, 543, 15 
N. W. 609 ; Dred Scott v. Sandford, 19 How. 
404, 15 L. Ed. 691 ; Boyd v. Nebraska, 143 U. 
S. 135, 12 S. Ct. 375, 36 L. Ed. lOS ; Rogers 
v. Jacob, 88 Ky. 502, 11 S. W. 513 ; People 
v. Cotmts, 89 Cal. 15, 26 P. 612 ; Blair v. 
Ridgely, 41 1\10. 63, 97 Am. Dec. 248 ; Bev
erly v. Sabin, 20 Ill. 357 ; In re Incurring 
of State Debts, 19 R. 1. 610,  37 A. 14 ; In 
re Opinion of the Justices, 226 Mass. 607, 115 
N. E. 921, 922 ; State v. City of Albuquerque, 
31 N. M. 576, 249 P. 242, 247. 

In neutrality laws, a government recog
nized by the United States. The Three 
}j'riends (D. C.) 78 F. 175. 

The word "people" may have various significa
tions according to the connection in which it is 
used. When we speak of the rights of the people, 
or of the government of the people by law, or of 
the people as a non-political aggregate. we mean 
all the inhabitants of the state or nation, . without 
distinction as to sex, age, or otherwise. But when 
reference is made to the people as the repository 
of sovereignty, or as the source of governmental 
power, or to popular government, we are in fact 
speaking of that selected and limited class. of citi
zens to whom the constitution accords the elective 

franchise and the nght of participation in the offices 
of government. Black, Const. Law (3d Ed.) p. 30. 

PEPPERCO RN. A dried berry of the black
· 

pepper. In English law, the �eservation of 
a merely nominal rent, on a lease, is some
times· expressed by a stipulation for the pay
ment of a peppercorn. 

PER. Lat. By, through, or by means of. 
Lea v. Helgerson (Tex. Civ. App.) 228 S. W. 
992, 993. When a writ of entry is. sued out 
against the alienee of the original intruder 
or disseisor, or against his heir to whom the 
land has descended, it is said to be brought 
"in the per," because the writ then states 
that the tenant had not entry but by (per) 
the original wrong-doer. 3 Bl. Comm. 181. 

PER IES ET LI BRAM. Lat. In Roman law. 
The sale per res et libram (with copper and 
scales) wa&- a ceremony used in transferring 
rG8 'tnancipi, in the emancipation of a son or 
slave, and in one of the forms of making a 
will. The parties having assembled,.. with a 
number of witnesses, and one who held a bal
ance or scales, the purchaser struck the scales 
with a copper coin, repeating a formula by 
which he claimed the SUbject-matter of the 
transaction as his property, and handed the 
coin to the vendor. 

PER ALLUV IONEM. Lat. In the civil law. 
By alluvion, or the gradual and imperceptible 
increase arising from deposit by water. 

Per alluvionem id videtur adjici q�od ita paula
tim adjioitur  ut intelligere non possumus quan
tum quoquo momento tem poris adj iciatur. 
That is said to be added by alluvion which 
is so added little by little that we cannot tell 
how mu<'h is added at any one moment of 
time. Dig. 41", 1, 7, 1 ;  Fleta, 1. 3, c. 2, § 6. 

PER AND C U I � When a writ of entry is 
brought against a second alienee or descend
ant from the disseisor, it is said to be in the 
per and cui, because the form of the writ is 
that the tenant had not entry but by and 
under a prior alienee, to whom the intruder 
himself demised it. 3 Bl. Comm. 181. 

PER AND POST. To come in in the per is 
to claim by or through the person last en
titled to an estate ; as the heirs or assigns 
of the grantee. To come in in the post is to 
claim by a paramount and prior title ; as the 
lord by escheat. 

PER ANNULUM ET BACULUM.  L. Lat. 
In old English law. By ring and staff, or 
crozier. The symbolical mode of conferring 
an ecclesiastical investure. 1 Bl. Comm. 378, 

'379. 

PER ANNUM.  Lat. By the year. A phrase 
still in common use. Ramsdell v. Hulett, 50 
Kan. 440, 31 P. 1092 ; State v: McFetridge, 
64 Wis. 130, 24 N. W. 140 ; Haney v. Cald
well, 35 Ark. 168 ; Matheson v. Marion Coun
ty Lumber Co., 95 S. C. 352, 78 S. E. 970, 971. 



PE·}t AUT&E VIE 1348 

PER AUTRE V I E. L. Fr. Fo'r or during replioation av·ers that the discharge was 
another's life ; for such period as another fraudulently obtained and is therefore in
person shall live. valid, it is called a "replication per frawlern." 

PER AVERS I O NEM. Lat. In the civil law. 
By turning away. A term applied to that 
kind of sale where the goods are taken in 
bulk; and not by weight or measure, and for 
a single price ; or where a piece of land is 
sold as containing in gross, by estimation, a 
certain number of acres. Poth. Cont. Sale, 
nn. 256, 309. So called because the buyer acts 
without particular examination or discrim
ination, turning his face, as it were, awcuy. 
Calvin. 

PER BO UCHE. L. Fr. By the mouth ; oral
ly. 3 How. State Tr: 1024. 

PER CAP I TA. Lat. J3y the heads or polls ; 
according to the number of individuals ; 
share and share alike. This term, derived 
from the civil law, is much used in the law 
of descent and distribution, and denotes that 
method of dividing an intestate estate by 
which an equal share is given to each of a 
number of persons, all of whom stand in 
equal degree to the decedent, without ref
erence to their stocks or the right of repre
sentation. It is the antithesis of per stirpes, 
(q. v.). 

PER CENT. An abbrevia tion of the Latin 
"per centum," meaning by the hundred, or 
so many parts in the hundred, or so many 
hundredths. See Blakeslee v. Mansfield, 6,6 
Ill. App. 119 ; Code Va. 1887, § 5 (Code 1904, 
p. 7 ;  Code 1930, § 5, cl. 11). 

PER CO NSEQ.UENS. Lat. By consequence ; 
consequently. Yearb. M. 9 Ed·w. III. 8. 

PER CONS I DERAT I ONEM CUR I IE. Lat. 
In old practice. By the consideration (judg
ment) of the court. Yearb. M. 1 Edw. II. 2. 

PER CUR I AM.  Lat. By the court. A 
phrase used in the reports to distinguish an 
opinion of the whole court from an opinion 
written by any one judge. Sometimes it de
notes an opinipn written by the chief jus
tice or  presiding judge. See Clarke v. West
ern Assur. Co., 146 Pa. 561, 23 A. 248, 15 L. 
R. A. 127, 28 Am. St. Rep. 821. 

PER E U NDEM.  Lat. By the same. This 
phrase is commonly used to express "by, or 
from the mouth of, the same j udge." So "per 
eundem in eadem," means "by the same judge 
in the same case." 

PER EXTENSUM. Lat. In old practice. 
At length. 

PER FORMAM DO N I .  L. Lat. In English 
law. By the form of the,: �ift ; by the desig
nation of the giver, and not by the opera
tion of law. 2 Bl. Comm. 113, 191. 

PER I NCUR IAM.  Lat. Through inadvert
ence. 35 Eng. Law & Eq. 302. 

PER I N D UST RIAM HOM I N IS. Lat. In old 
English ' law. By human industry. A term 
applied to the reclaiming or taming of wild 
animals by art, industry, and education. 2 
Bl. Comm. 391. 

PER I N FO RTU N I UM.  Lat. By misadven
ture. In criminal law, homicide per infor
t1tnium is committed where a man, doing a 
lawful act, without any intention of hurt, 
unfortunately kills another. 4 Bl. Comm. 182. 
See Homicide. 

PER LEGEM ANGLIfE. Lat. By the law of 
England ; by the curtesy. Fleta, lib. 2, c. 54, 
§ 18. 

PER LEGEM TERRIE. Lat. By the law of 
the land ; by due process of law. U. S. v. 
Kendall, 26 Fed. Cas. 748 ; Appeal of Ervine, 
16 Pa. 263, 55 Am. Dec. 499 ; Rhinehart v. 
Schuyler, 7 Ill. 519. 

PER M ETAS ET BUNDAS. L. Lat. In old 
English law. By metes and bOUl1ds. 

PER M I NAS. Lat. By threats. See Duress .. 

PER M I SADVENT UR E. In old English law. 
By mischance. , 4 Bl. Comm. 18:2. The same 
with per intOl't1lnium (q. v.) . 

PER M I TTER LE DRO I T. L. Fr. By pass
ing the right. One of the modes by which re
leases at common law were said to inure was 
"par mitter le dro·it," as where a person who 
had been disseised released to the disseisor or 
his heir or feoffee. In such case, by the re
lease, the right which ,vas in the releasor was 
added to the possession of the releasee, and 
the two combined perfected the estate. Miller 
v. Emans, 19 N. Y. 387. 

PER' M I TTER L'ESTATE. L. Fr. By pass
ing the estate. At common law, where two or 
more are seised, either by deed, devise, or de
scent, as joint tenants or copal'ceners of the 
::iame . estate, ana one of thent releases to the 
other, this is said to inure by way of "per mit
ter l'estate." Miller v. Emans, 19 N� Y. 388. 

PER ·MY ET PER TO UT. L. Fr. By the half 
and by the whole. A phrase descriptive of the 
mode in which joint tenants hold the joint 
estate, the effect of which, technically consid
ered, is that for purposes of tenure and sur
vivorship ea�h is the holder of the whole, but 
for purposes of alienation each has only his 
own share, which is presumed in law to be 
equal. 1 Washb. Real Prop. 406. 

PER FRAU D EM. Lat. ' By fraud. Where PER PAI S, TRIAL. Trial by the (!ountry ; t 
a plea alleges matter of '  discharge, and the e., by jury. 
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PER PROC U RAT I O N .  By proxy ; by one 
acting as an agent with special powers ; as 
undel� a letter of attorney. These words "give 
notice to all persons that the agent is acting 
under a special and limited authority." 10 C. 
B. 689. The phrase is commonly abbreviated 
to "per Plf'oc.," or "p. p.," and is more used in 
the civil law and in England than in American 
law. 

PER QUfE SERV I T IA. Lat. A real action 
by which the grantee of a seigniory could com
pel the tenants of the grantor to attorn to 
himself. It was abolished by St. 3 & 4 Wm. 
IV, C. 27, § 35. 

PER QUOD.  Lat. Whereby. 'Vhen the dec
laration in an action of tort, after stating the 
acts complairied of, goes on to allege the 
consequences of those acts as a ground of spe
cial damage to the plaintiff, the recital of such 
consequences is prefaced by these words, "per 
q'uod," whereby ; and sometimes the phrase 
is used as  the name of that clause of the dec-
laration. , 

Words "actionable per quod" are those not 
actionable per se upon their face, but are only 
actionable in consequence of extrinsic facts 
showing circumstances under which they were 
said or the damages resulting to slandered 
party therefrom. Smith V. Mustain, 210 Ky. 
445, 276 S. W. 154, 155, 44 A. L. R. 386. 

PER QUOD CONSORT I UM AM I S I T. Lat. 
In old pleading. Whereby he lost the com
pany [of his wife.] A phrase used in the old 
declarations in actions of trespass by a hus
band for beating or ill using his wife, descrip
tive of the special damage he had sustained. 
3 Bl. Comm. 140 ; Cro. J ac. 501, 538 ; Crocker 
Y. Crocker (C. C.) 98 F. 703. 

PER QUOD SERV I T I U M  AM IS IT. Lat. In 
old pleading. Whereby he lost the service [of 
his servant.] A phrase used in the old decla
rations in actions of trespass by a master, for 
beating or ill .using his servant, descriptive 
of the special damage he had himself sustain
ed. 3 Bl. Comm. 142 ; H Coke, 113a ; Cal
laghan V. Lake Hopatcong Ice Co. ,  69 N. J. 
Law, 100, 54 A. 223. This action is common
ly brought by the father for the seduction of 
his daughter, in which case very slight evi
dence of the relation of master and servant is 
necessary ; but still some loss of service, or 
some expense, must be shown ; 5 B. & P. 466 ; 
5 Price, 641 ; Kendrick V. McCrary, 11 Ga. 
603 ; Phelin V • •  Kenderdine, 20 Pa. 354. 

Per rationes penenitur ad legitimam rationem. 
Litt. § 386. By reasoning we come to true 
reason. 

Per re'rum n,aturam factum negantis nul la p ro
batio est. It is in  the nature of  things that he 
who denies a fact is not  bound to give proof. 

PER VIV AM VOCEM' 

PER SAM PLE. By sample. A purchase so' 
made is a collateral engagement that the· 
goods shall be of a particular quality. 4 B. &; 
Ald. 387. 

PER SE. Lat. By himself or itself ; in it
self ; taken alone ; inherently ; in isolation ; 
unconnected with other matters. Findley v. 
Wilson, 115 Oklo 280., 242 P. 565, 568 ; Rowan 
V. Gazette Printing Co., 74 Mont. 326, 239 P., 
1035, 10.37. 

PER ST I RPES. Lat. By roots or stocks ; by 
representation. This term, derived from the 
civil law, is much used in the law of descents 
and distribution, and denotes that method of 
dividing an intestate estate where a class or' 
group of distributees take the share which 
their deceased would have been entitled to" 
taking thus by their right of representing such 
ancestor, and not as so many individuals. See 
Rotmanskey V. Heiss, 39 A. 415, 86 Md. 633 ; 
In re Shoch's  Estate, 271 Pa. 165, 114 A. 505, 
506 ; Petition of Gee, 44 R. I. 132, 115 A. 716l 
717. 

PER TOTAM C U R IAM. L. Lat. By the whole: 
court. A common phrase in the old reports. 

PER TOUT ET NON PER MY. L. Fr. By the 
whole, and not by the moiety. Where an eg:.·· 
tate in fee is given to a man and his wife, they
cannot take the estate by moities, but both'� 
are seised of the entirety, per tout et tWn perr 
my. 2 Bl. Comm. 182. 

PER U N I VERSITATEM. Lat. In the civir 
law. By an aggregate or whole ; as an en
tirety. The term described the aquisition of 
an entire estate by one act or fact, as dis
tinguished from the acquisition of Single or 
detached things. 

PER V AD I UM.  L. Lat. In old practice. By 
gage. Words in the old writs of attachment 
or pone. 3 Bl. Comm. 280. 

Per varios actus legem experientijl facit. By 
various acts experience frames the law. 4' 
Inst. 50. 

PER VERBA DE FUTURO. Lat. By words 
of the future [tense.] A phrase applied to con
tracts of marriage. 1 -BI. Comm. 439 ; 2 Kent, 
Comm. 87. 

PER VERBA DE PRfESENT I .  Lat. By words 
of the present [tense.] A phrase applied to 
contracts of marriage. 1 BI. Comm. 439. 

PER V ISUM ECCLES l fE. Lat. In old Eng
lish law. By view of the church ; under the' 
supervision of the church. The dispOSition of 
intestates' goods per Visum ecclesiw was one 
of the articles confirmed to the prelates by 
King John's Magna Oharta. 3 BI. Comm. 96. 

PER SA L TUM.  Lat. By a leap or bound ; by PER V I VAM VOCEM. Lat. In old English 
a sudden mowment ; paSSing over certain law. By the living voice ; the same with. t-'iva 
proceedings. . 8 East, 511. voce. Bract. fol. �5. 
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PER YEAR, in a contract, is equivalent to the PERDONAT I O  UTLAGAR'I IE. L. Lat. A 
word "annually." Curtiss v. Howell, 39 N. Y. pardon for a man who, for contempt in not 
211 ; Larson v. Augustana Colonization Ass'n yielding obedience to the process of a court, is 
of North America, 155 Minn. 1, 192 .N. W. 108. outlawed, and afterwards of his own accord 

P E RAM BULAT I ON.  The act or custom of 
walking over the boundaries of a district or 
piece of land, either for the purpose of deter
mining theql or of preserving evidence ot 
them. Thus, in many parishes in England, it 
is the custom for the parishioners to peram
bulate the boundaries of the parish in roga
tion week in eYery year. Such a custom en
titles them to euter any man's land and abate 
nuisances in their way. I'hillim. Ece. I.aw, 
1867 ; Hunt, Bonnd. 103 ; Sweet. See Green
ville v. 1\1 a son. 57 N. H. 385. 

The custom has now largely fallen into 
disuse. Cent. Diet. 

PERAM BULATI O N E  FAC I ENDA, WRIT  D E. 
In English law. The name of a writ which is 
sued by consent of both parties when they 
are in doubt as to the bounds of their respec
tive estates. It is directecl to the sheriff to 
make perambulation, and to set the bounds 
and limits between them in certainty. Fitzk. 
Nat. Brev. 133. 

PERCA. A perch of land ; sixteen and one
half feet. See Perch. 

PERCEPT I ON. Taking into possession. 
1.'hus, perception of crops or of profits is re-

o ducing them to possession. Used of money, It 
means the counting out and payment of a 
debt. Also used for food due to soldiers. 
Vicat, Vpc. JUl'. 

PERCEPTURA. In old records. A wear ; a 

surrenders. Reg. Orig. 28. 

PERDUELLI O. Lat. In Roman law. Hos
tility or enmity towards the Homan repub:ic ; 
traitorous conduct on the part of a citizen, 
subversive of the authority of the laws or 
tending to overthrow the government. Cal
vin ; Vicat. 

PERD U RA BLE. As applied to an estate. per
durable sibrnifies lasting long or forever. 
Thus, a disseisor or tenant in fee upon con
dition has as high and great an estate as the
rightful owner or tenant in fee-simple abso
lute. but not so perdurable. The term is chief
ly used with reference to the extinguishment 
of rights by unity of seisin, which does not 
take place unless both the right and the land 
out of which it issues are held for equally 
high and pel'durnble estates. Co. Litt. 313a., 
313 b ; Gale Easem. 5S2 ; Sweet. 

PEREG R I N I .  Lat. The name given to aliens 
in Rome. The class of peregrini embraced at 
the same time both those who had no capacity 
in law (capacity for rights or jural relations,) 
namely, the slaves, and the members of tho�e 
nations which had not established amicable 
relations with the Roman people. S av. Dr. 
Rom. § 66. 

PEREM PT. In ecclesiastical procedure, to 
waive or bar an appeal by one's own act so as 
partially to comply with or acquiesce in a sen
tence of a court. Phill. Eccl. L. 1275 ; Rog. 
Eccl. L. 47. 

place in a river made up with banl�s, dams, PEREMPT I ON.  A nonsuit ; also a quashing 
etc., for the better convenience of preserving or killing. 
and taking fish. Cowell. 

PERCH. A measure of land containing five 
yards and a ha lf, or sixteen feet and a half in 
length ;  otherwise called a "rod" or "pole." 
Cowell. 

. 

As a unit of solid measure, a perch of ma
sonry or stone or brick work contains, accord
ing to some authorities and in some locali
ties, sixteen and one-half cubic feet, but e�se
where, or according to others, twenty-five. 
Unless defined by statute, it is a very indefi
nite term and must be explained by evidence. 
See Baldwin Quarry Co. v. Clements, 38 Ohio 
St. 587 ; Harris v. Rutledge, 19 Iowa, 383, 87 
Am. Dec. 441 ; Sullivan v. Hichardson, 33 Fla. 
1, 14 So. 61)2 ; 'Vood v. Vermont Cent. R. Co., 
24 Vt. 60S. 

PERCOLATE, as used in the cases relating to 
the right of laud-owners to use water on their 
premises, . designates any fl.owage of sub-sur
face water other than that of a running 
st,ream, open, visihle, clearly to be tra<:ed� 
Mosier v. Caldwell; 7 Nev. 3(13. 0 ,  . ' . . 

PERCOLAT I NG WATERS. See Water. 

PEREM PTORI US. Lat. In the civil law. 
That which takes away or destroys forever ; 
hence, e:cceptio peremptoria, a p!ea which is a 
perpetual bar. Calvin. 

PEREMPTO RY. Imperative ; absolute : not 
admitting of question, delay. or reconsidera
tion. Positive ; final ; decisiye ; not admit
ting of any alternath·e. Self-determined ; ar
bitrary ; not requiring any cause to be shown. 

As to peremptory "Challenge," "Defense," 
"Instruction," ":Mandamus," "Nonsuit," 
"Plea," and "Writ," see those titles. 

PEREMPTORY DAY. A day assigned for 
trial or hearing in court, absolutely and with
out further opportunity for postponement. 

PEREM PTORY EXC EPT I ON. In the civil 
law. AiIy defense which denies entirely the 
ground of action. 

PEREM PTORY PAPER. A list of the causes 
which were enlarged at the request Of the par
ties,' or which stood over from press of busi- 0 

ness in court. 
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PEREMPTORY R Ut.E. In practice. An nb- PER FORMANCE. The fulfillment or nccom
solute rule ; a rule  without any condition or pli�hment of a promise, contract, or other oil-
alternative of showing caUSe. ligation according to its terms. 

PER EMPTORY UNDERTAI{ I N G. An under
taking by a plaintiff to bring on a cause for 
trial at the next sittings or assizes. Lush, 
Pl'. 649. 

PERFECT. Comp1ete ; finished ; executed ; 
enfor('eahle ; wi thout defect ; merchantable ; 
marketahle. Sliosberg v. New York Life Ins. 
Co . . 217 App. Div. 67. 216 N. Y. S.  215. 220 ; 
Tucker v. Thra",es, 50 Old. 691, 702, '151 P. 
5H8, 601 ; Satterthwaite v. Van Dissen, 99 Okl. 
233, 226 P. 583, 58-1 ; Electric Hammer Cor
pOl'ation v. Deddens, 206 Ky. 232. 267 S. W. 
207, 208 : Williams v. Ellis CMo. App.) 23;) S. 
'V. 157. 1ri9. 

As to perfect "Equity," "Mach ine." "Obliga
tion," "Ownership," "Title," and "Usufruct," 
see those titles. 

PERFECT COND I T I ON. In a statement of 
the rule that, when tlVO claims exist in "per
fect condition" between two persons, either 
m ay insist on a set-off, this term means that 
stnte of a demnnd when it is of right demand
able by its terms. Taylor v. New York, 82 N. 
Y. 17. 

Part Performance 
The doing some portion, yet not the whole, 

of what either party to a contract has agreed 
to do. Borrow v. Borrow, 34 Wash. 684, 76 
P. 305. 

Specific Performance 

Performanre of a contract in the specific 
form in which it was made, or accord ing to 
the precise terms agreed upon. This is fre
quently compelled by a bill in equity filed for 
the purpose. 2 Story, Eq. PI. § 712, et seq. 
The actual accompl ishment of a contract by 
a party bound to fulfill i t. G undnlupe County 
Board of Education v. O'Bannon. 26 N. M. G06, 
105 P. SOl, 883 ; l\Iunicipal Gns Co. v. I.one 
Star Gas Co. (Tex. Civ. ApD.) 239 s. 'V. 684, 
(lSl). The doctrine of specific performance is 
that, where damages would be an inadequate 
compensation for the breach of an agreement, 
the contractor will be compelled to perform 
specifi-cally what he has agreed to do. Sweet. 
As the exact fulfilment of an agreement is not 
always practicable, the pbrase may mean, in 
a giwn case, not literal, but substantial per
formance. Waterm. Spec. Perf. § 1. 

PERGAMENUM.  In 01d practice. Parch
PERFECT I NSTRUM ENT.. An instrument ment. In pergam·eno SCffibi fecit. 1 And. 54. 
suc-h as n ileed or mortgag.e is �aid to become 
perf€<'t wben recorded (or registered) or fi�ed PERICARD I T I S. In medical jurisprudence. 
for recoril. because it then becomes good as to An inflammation of the lining membrane of 
all the \yorlil. See Wilkins v. McCorkle, 112 the heart. 
Tenn. 688, SO S. 'V. 834. 

Periculo-s um est res novas et inusitatas in
PERFECT TRUST. An executed trust, (q. v.) d llcere. Co. Litt. 3T9a. It is perilou s  to intro

duce new and untried things. 
PERFECT I N G  BA I L. Certain qualificntions' 
of a property character being required of per
sons who tender themsehes as bai l, when such 
persons ha"'e justified, i. e., established their 
sufficiency by satisfying the court that tbopy 
possess the requisite qualifications, a rule 
or order of court is made for their allO\yance, 
and the bail is then said to be perfected, i. e., 
the process of giving bail is finished or com
pleted. Brown. 

Perfectum est cui n ihi l  deest secundum sure 
perfectionis vel naturre modum.  That is perfect 
to wh ich nothing is wanting, according to the 
measure of its per�ection or nature. Hob. 151. 

PERFI DY. The act of one who has engaged 
his faith to do a thing. and does not do it, but 
does the contrary. Wolff, Inst. § 390. 

PERFORM. To perform an obligation or con
tract is to execute, fulfill. or accomplish it ac
cording to its terms. This may consist either 
in action on the part of the person bound by 
the contract or in omission to act, accoril ing to 
the na ture of the sUhj ect-matter : but the 
term is usually applied to any action in dis
charge of a contract other than payment. 

Periculosum existi mo quod bonorum vi .. orum 
non com probatur exem p·lo .  9 Coke, 97b. I 
consider that dangerous which is not ap
proved by the example of good men. 

PER I C U LOSUS. Lat. Dangerous ;  perilous. 

PERI CULUM.  Lat. In the dvil law. Peril ; 
danger ; hazard ; risk. 

Periou lum rei venditre, nondum traditre, est 
em ptoris. The risk of a thing sold, and not 
yet delivered, is the purchaser's. 2 Kent, 
Comm,. 498, 41}9. 

PERI  L. The risk, hazard, or contingency in-
sured against· by a policy of insurance. 

PERI  LS O F  T H E  LAI{ES. As applied to 
navigation of the Great I.lakes, this term has 
the same meaning as "perils of the sea." Sr.e 
infra·. 

P E R I LS O F  T H E  SEA. In mari time and in
surance law. Natural accidents peculiar to the 
sea, which do not happen hy t.he intervention 
of man, nor are to be preventeil bv human 
prudence. 3 Kent, Comm. 216. Perils of the 
sea are from (1) storms and waves ; (2) rocks, 
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sboals, and rapids ; (3) other obstacles, though 
of human origin ; (4) changes of climate ; (5) 
the confinement necessary at sea ; (6) animals 
peculiar to the sea ; (7) all other dangers pe
culiar to the sea. Civ. Code Cal. § 2199. All 
losses caused by the action of wind and wa
ter acting on the property insured under ex
traordinary circumstances, either directly or 
mediately, without the intervention of other 
independent active external caus.es, are losses 
by "perils of the sea or other perils and dan
gers," within the meaning of the usual clause 
in a policy of marine insurance. Baily, Perils 
of Sea, 6. In an enlarged sense, all losses 
which occur from maritime �dventure may be 
said to arise from the perils of the sea ; but 
Wlderwriters are not bound to this extent. 
They insure against losses from extraordinary 
-occurrences only '; such as stress of weather, 
winds and waves, lightning, tempests, etc. 
These are understood to be meant by the 
phrase "the perils of the sea," in a marine 
policy, and not those ordinary perils which 
every vessel must encounter. Hazard v. New 
England Mar. Ins. Co., 8 Pet. 557, 8 L. Ed. 
1043 ; Hartford Fire Ins. Co. of Hartford, 
Conn. v. Baker, 127 Okl. 166, 260 P. 6, 7, 55 
A. L. R. 796 ; Borgemeister v. Union Ins. Co. 
of Canton, 127 :\'[isc. 9, 214 N. Y. S. 548, 549' ; 
The Giulia (C. C. A.) 218 F. 744, 746 ; Charles 
Clarke & 00. v. Mannheim Ins. Co. (Tex. Com. 
App.) 210 S. W. 528, 529 ; The Rosalia (C. O. 
A.) 264 F. 285, 288 ; Klein y. Globe & R. Fire 
Ins. Co. of New York City (C. C. A.) 2 F.(2d) 
137, 139 ; Brazilian Export & Import Co. v. 
Firemen's Fnnd Ins. Co. of San Francisco, 

rOal., 106 Misc. 139, 174 N. Y. S. 2,65, 267 ; 
'-Cary v. Home Ins. Co., 235 N. Y. 296" 139 N. E. 
274, 275 ; The Charlton Hall (D. O.) 285 F. 

'640, 642 ; Gulf Transp. Co. v. Fireman's Fund 
Ins. Co., 121 Miss. 655, 83 So. 730, 732, 9 A. L. 
�. 1307 ; American-Hawaiian S. S. 00. v. 
'"Bennett & Goodall (0. C. A.) 207 F. 510, 513 ; 
"The Mary F. Barrett (0. O. A.) 2179 F. 329', 
331 ; Delanty v. Yang Tsze Ins. Ass'n, 127 
Wash. 238, 220 P. 754, 758 ; Olympia Canning 
Co. v. Union Marine Ins. Co. (D. C.) 5 F.(2d) 
52.2, 523 ; Western Assur. Co. of T'oronto, 
Canada, v. Shaw (0. C. A.) 11 F.(2d) 495, 496 ; 
Union Marine Ins. Co. v. Chas. D. Stone & 
Co. (C. O. A.) 15 F.(2d) 937, 939. 

PER I NDE VALERE. A dispensation granted 
to a clerk, who, being defective in capacity 
for a benefice or other ecclesiastical function, 
is de facto admitted to it. Oowell. 

PERI OD. Any point, space, or , division of 
time. "The word 'period' has its etymological 
meaning, but it also has a distinctive significa
tion, according to the subject with which it 
may be used ill connection. It may mean any 
portion of complete time, from a thousand 
years or_ less to the period of a day ; and 
when used to designate an act to be done or 
to be begun, though its completion may take 
an uncertain time, as, for instance, the act 
of exportation, it must mean the day on 
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which the exportation commences, or it  would 
be an unmeaning and useless word in its con
nection in the statute." Sampson v. Peaslee, 
20 How. 579, 15  L. Ed. 1022. 

PER I O D I CAL. Recurring at fixed intervals ;  
to be made or done, or to happen, at succes
sive periods separat('d by determined inter
vals of time ; as periodical payments of in
terest on a bond. 

PER I PH RAS IS. Circumlocution ; use of 
many words to express the sense of one. 

PERISH.  To come to an end ; to cease to be ; 
to die. 

PER ISHABLE ordinarily means subject to 
speedy and natural decay. But, where the 
time contemplated is necessarily long, the 
term may embrace property liable merely to 
material depreciation in value from other 
causes than such decay. 'Vebster v. Peck, 31 
Conn. 495 ; Poole Go. v. U. S., 9 Ct. Cust. 
App. 271, 275 ; Callahan v. Danziger, 172 Cal. 
738, 158 P. 760, 761 ; Marston v. Rue, 92 Wash. 
129, 159 P. 111, 113 ; In re Pedlow (C. C. A.) 
209 F. 841, 842 ; Falmouth Co-Op. 1\1arketing 
Ass'n v. Pennsylvania R. Co. , 237 Mich. 406, 
212 N. W. 84, 85. 

PERI SHABLE GOODS. Goods which decay 
and lose their value if not speedily put to 
their. intended use. 

Perjuri su nt q ui servatis verbis juramenti de
cip iunt aures eorum qui accip i unt. 3 lnst. 166. 
They are perjured, who, preserving the words 
of an oath, deceive the ears of those who re
ceive it. 

PERJU RY. In criminal law. The willful 
assertion as to a matter of fact, opinion, be
lief, or knowledge, made by a witness in a ju
dicial proceeding as part of his evidence, ei
ther upon oath or in any form allowed by law 
to be substituted for an oath, whether such 
evidence is given in open court, or in an affi
davit, or otherwise, such assertion being ma
terial to the issue or point of inquiry and 
known to such witness to be false. 2 Whart. 
Crim. Law, § 1244 ; Herring v. State, 119 Ga. 
709, 46 S.  E.  876 ; Beecher v. Anderson, 45 
Mich. 543, 8 N. W. 539 ; Schmidt v. Witherick, 
29 Minn. 156, 12 N. 'V. 448 ; State v. Simons, 
30 Vt. 620 ; Miller v. State, 15 Fla. 585 ; Clark 
v. Clark, 51 N. J. Eq. 404, 26 A. 1012 ; Hood v. 
State, 44 Ala. 81 ; State v� Singleton, 53 N. D. 
573, 207 N. W. 226 ; Goolsby v. State, 17 Ala. 
App. 545,  86 So. 137 ; Black v. State, 13 Ga. 
A�PP. 541, 79 S. E. 173 , 174 ; State v. Larson, 
171 Minn. 246, 213 N. W. 900, 901 ; People v. 
Glenn, 294 Ill. 333, 128 N. E. 532, 533 ; Mathes 
v. State, 15 Okl. Cr. 382, 177 P. 120 ; Common
wealth v. Hinkle, 177 Ky. 22, 197 S. W. 455, 
456 ; People v. Rendigs, 123 Misc. Rep. 32, 205 
N. Y. S. 133, 136. 

Perjury shall consist in willfully, knowingly, ab
solutely, and falsely swearing, either with or with
out laying the hand on the Holy Evangelist of 
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Almighty God, or affirming, In a matter material to 
the issue or p<>int in question, in some judicial pro
ceeding, by a person to whom a lawful oath or af
firmation is administered. Code Ga. 1882, § 4460 (Pen. 
Code 1910, § 259 ) .  

Every person who, having taken an oath that h e  
will testify, declare, depose, · or certify truly before 
any competent tribunal, officer, or person, in any 
of the cases in which such an oath may by law 
be administered, willfully, and contrary to such 
oath, states as truth any material matter which 
he knows to be false, is guilty of perjury. Pen. 
Code Cal. § 118. 

The willful giving, under oath, in a judicial pro
ceeding or course of · justice, of false testimony ma
terial to the issue or point of inquiry. 2 Bish. Crim. 
Law, § 1015. 

Perjury, at common law, is the "taking of a will
ful false oath by one who, being lawfully sworn 
by a competent court to depose the truth in any 
judicial proceeding, swears absolutely and falsely 
in a matter material to the point in issue, whether 
he believed or not." Comm. v. Powell, 2 Metc. (Ky.) 
10 ; Cothran v. State, 39 Miss. 541. 

It will be observed that, at common law, the 
crime of perjury can be committed only in the 
course of a suit or judicial proceeding. But stat
utes have very generally extended both the defini
tion and the punishment of this offense to willful 
false swearing in many different kinds of affidavits 
and depositions, such as those required to be made 
in tax returns, pension proceedings, transactions at 
the custom house, and various other administrative 
or non-judicial proceedings. 

PERMAN ENT. Fixed, enduring, abiding, not 
subject to change. Generally opposed in law 
to "temporary," but not always meaning 
"perpetual." Penn Mut. Life Ins. 00. v. Mil
ton, 160 Ga. 168, 127 S. E. 140, 141, 40 A. L. R. 
1382 ; Roseburg Nat. Bank v. Oamp, 89 Or. 
67, 173 P. 313, 316. 

As to permanent "Alimony," "Injunction," 
and "Trespass," see those titles. 

PERMAN ENT ABODE.  A domicile or fixed 
home, which the party may leave as his in
terest or whim may dictate, but which he has 
no present intention of abandoning. Dale v. 
Irwin, 78 Ill. 170 ; Moffett v. Hill, 131 Ill. 239, 
22 N. E. 821 ; Berry v. Wilcox, 44 Neb. 82, 62 
N. W. 249, 48 Am. St. Rep. 706. 

PERMANENT BU I LD I NG AND LOAN ASSO
C IAT I ON. One which issues its stock, not all 
at once or in series, but at any time when ap
plication is made therefor. Oook v. Equitable 
B. & L. Ass'n, 104 Ga. 814, 30 S. E. 911. 

PERM I SS I ON.  A .license to do a thing ; an 
authority to do an act which, without such 
authority, would have been unlawful. 

PER M I SS I O NS. Negations of law, ariSing 
either from the law's silence or its express 
declaration. Ruth. Inst. b. 1, c. 1 .  

PERM ISS I VE. Allowed ; allowable ; that 
which may be done. 

PERM ISS I VE USE. See Use. 

PERM ISS I VE WASTE. See Waste. 

PERPETBATOlt· 

PERM I T, 'V. To su1Ier, allow, let ; to give
leave or license ; to acquiesce, by failure to<
prevent, or to expressly assent or agree to, 
the doing of an act. Elkhorn Mining Oorp .. 
v. Oommonwealth, 173 Ky. 417, 191 S. W:,. 
256 ; State v. 'Vaxman, 93 N. J. Law, 27, 107 
A. 150 ; State v. Wheeler, 38 N. D. 456, 165 
N. ,V. 574, 576 ; Slate v. Peters, 112 Ohio St. 
249, 147 N. E. 81, 84 ; Johnson v. U. S. (0. O. 
A.) 260 F. 783, 786 ; Little Falls Fibre 00. 
v. Henry Ford & Son, 126 Misc. 126,. 
212 N. Y. S. 630, 634 ; Lemery v. Leonard. 
99 Or. 670, 196 P. 376, 378 ; Armstrong's. 
Adm'r v. Sumne & Ratterman 00., 211 Ky. 
750, 278 S. W. 111, 113 ; Allen v. Common-
wealth, 178 Ky. 250, 198 S. W. 896, 897. 

PERM I T, n. A license or instrument granted 
by the officers of excise (or customs), certi
fying that the duties on certain goods have 
been paid, or secured, and permitting their 
removal from some specified place to another. 
Wharton. 

A writt�n license or warrant, issued by a' 
person in authority, empowering the grantee-· 
to do some act not forbidden by law, but not 
allowable without such authority. 

PERM UTAT I O. Lat. In the civil law. Ex-
change ; barter. Dig. 19, 4. 

PERM UTAT I O N.  The exchange of one mov
able subject for another ; barter. 

PERM UTAT I O NE. A writ to an ordinary,. 
commanding him to admit a clerk to a bene
fice upon exchange made with another. Reg� 
Orig. 307. 

PERNANCY. Taking ; a taking or receiv
ing ; as of the profits of an estate. Actual 
pernancy of the profits of an estate is the 
taking, per(;eption, or receipt of the rents 
and other advantages arising therefrom. 2 
Bl. Oomm. 163. 

PERNO R  OF PRO F I TS. He who receives 
the profits of lands, etc. ; he who has the 
actual pernancy of the profitS. 

PERNO UR. L. F'r. A taker. Le penwur au 
le detenour, the taker or t4e detainer. Britt, 
c. 27. 

PERPARS. L. Lat. A purpart ; a part of 
the inheritance. 

PERPETRATO R. Generally, this term de
notes the person who · actually commits a 
crime or delict, or by whose immediate agen
cy it occurs. But, where a servant of a rail
road company is killed through the negli
gence of a co-employee, the company W;elf" 
may be regarded as the "perpetrator" of the· 
act, within the meanIng of a statute giving anl 
action against the perpetrator. Philo v. ll�· 
linois Oent. R. 00. ,  33 Iowa, 47. 

Perpetua lex est nul lam legem h umanam ae 
positivam perpetuam esse, et clausula qure ab
rogationem excludit ab initio non valet. It is. 
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a perpetual law that no human and positive 
law can be perpetual, and a clause [in a law) 
which precludes the power of abrogation is 
void a'" initio. Bac. Max. p. 77, in reg. 19 

PE.RPETUAL. Never ceasing ; continuous ; 
enduring ; lasting ; unlimited in respect of 
time ; continuing without intermission or 
interval. See S·canlan v. Crawshaw, 5 Mo. 
App. 337. 

As to perpetual "Curacy," "Injunction," 
"Lease," and "Statute," see those titles. 

PERPETUAL E D I CT. In Roman law. Orig
inally the term "perpetual" was merely op
posed to "occasional" and wa s used to dis
tinguish the general edicts of the prretors 
from the special edicts or orders which they 
issued in their judicial capacity. But under 
Hadrian the edict was revised by the jurist 
Julianus, and was republished as a perma
nent act of legislation. It was then styled 
"perpetual," in the sense of being calculated 
to endure in pcrpetul,tm, or until .abrogated 
by competent authority. Aust. JUl'. 855. 

P ERPETUAL SUCCESS I O N. That continu
ous existence which enables a corporation to 
manage its affairs, and hold property without 
the necessity of perpetual conveyances, for 
the purpose of transmitting it. By reason 
of this quality, this ideal and artificial per
son remains, in its legal entity and person
ality, the same, though frequent changes may 
be made of its members. Field, Corp. § 58 ; 
Scanlan v. Crawshaw, 5 Mo. App. 340. 

PERPETUAT I NG TEST I MONY. A proceed
ing for taking and preserving the testimony 
of witnesses. which otherwise might be lost 
before the trial in which it is intended to be 
used. It is usually allowed where the wit
nesses are aged and infirm or are about to 
remove from the state. 3 Bl. Comm. 450. 

P ERPETU I TY. Any limitation or condition 
which may take away or suspend the power 
of alienation for a period beyond life or lives 
in being and 21 years therenfter. In re Lil
ley's Estate, 272 Pa. 143, 116 A. 392, 394, 28 
A. L. R. 366 ; Anderson v. Menefee ('rex. Uiv. 
App.) 174 S. 'V. 904, 907 ; 'Vest Texas Bank 
& ']'Tust Co. v. Matlock (Tex. Com. App.) 212 
S. 'V. 937, 939 ; Hopkinson v. Swaim; 284 Ill. 
11, 119 N. E. 985, 9S9 ; Turner v. Safe De
posit & Trust Co., 148 Md. 371, 129 A. 294, 
295 ; Eastman Marble Co. v. Vermont Marble 
Co., 236 Mass. 138, 128 N. E. 177, 182 ; Geis
sler, v. Reading, Trust Co., 257 Pa. 329, 101 A. 
797, 799 ; l\IcGill v. Trust Co. of New Jersey, 
94 N. J. Eq. 6;)7, 121 ,A. 760, 764 ; Graves v. 
Graves, , 94 N. J. Eq. 268, 120 A. 420, 422 ; 
Loud v. St. Louis Union Trust Co., 298 Mo. 
148, 249 So W. 629. 6::J4 ; Barton v. Thaw, 246 
Pa. 348, 92 A. 312, 3i3, Ann. Cas. 1916D, 570 ; 
Tiue Real Estate Co. v. True, 115 Me. 533, 
99 A., 627, . 630 ; Melvin v. Hoffman, 290 Mo. 
464, 235

' S. 'V. 107, 115. 
' 

'Any lipiitation tending. to . tak� the subj�t 
of ' it ont 'ot Commerce for a longer period 
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than' a life 01' lives In being, and twenty-one 
years beyond! and, in case of a posthumous 
child, a few months more, allowing for the 
term of gestation. Rand. Perp., 48. 

Such a limitation of property as renders it  
unalienable ueyond the period allowed by law. 
Gilb. Uses, (Sugd. Ed.) 260. And see OuId 
v. Washington Hospital, 95 U. S. 303, 24 L. 
Ed. 450 ; Duggan v. Slocum , 92 F. 806, 34 
C. C. A. 676 ; 'Valdo v. Cummings, 45 Ill. 421 ;  
Franklin v. Armfield, 2 Sneed (Tenn.) 354 ; 
Stevens v. Annex Realty Co., 173 Mo. 511, 73 
S. W. 505 ; Griffin v. Graham, 8 N. C. 130, 
9 Am. Dec. 619 ; In re John's Will, 30 Or. 494, 
47 P. 341, 36 L. R. A. 242. 

PERPETU I TY O F  T H E  I( I NG. That fi�tion 
of the English law which for certain politieal 
purposes ascribes to the king in his political 
capacity the attribute of immortality ; for, 
though the reigning monarch may die, yet 
by this fiction the king never dies, i. e., the 
office is supposed to be reoccupied for all po
litical purposes immediately on his death. 
Brown. 

PERQU IS I TES. In its most extensive sense, 
"perquisites" signifies anything obtained by 
industry or purchased with money, different 
from that which descends from a father or -
ancestor. Bract. 1. 2, c. 30, n. 3. 

Profits accruing to a lord of a manor by 
virtue of I1is court-baron, over and above the 
yearly profits of his land ; also other things 
that come casually and not yearly. Mozley 
& Whitley. 

I n  Modern Use 
Emoluments or incidental profits attaching 

to an office or official position, beyond the 
salary or regular fees. Delaplane v. Cren
shaw. 15 Grat. (Va.) 468 ; Vansant v. State, 
96 Md. 110, 53 A. 711 ; Wren v. Luzerne 
County, 6 Kulp (Pa.} 37 ; McCoy v. Handlin, 
35 S. D. 487, 153 N. 'V. 361, 371, L. R. A. 
1915E, 858, Ann. Cas. 1917 A, 1046 ; Harris 
County v. Hammond (Tex. Civ. App.) 203 S. 
W. 445, 448 ; Christopherson v. Reeves, 44 S. 
D. 634, 184 N. W. 1015 ; State v. Reeves, 44 
S. D. 568, 184 N. W. 993, 99-8. 

PERQU I SI T I O. Purchase. Acquisition by 
one's own act or agreement, and not by de
scent. 

PERQU IS I TO R. In old English law. A pur
chaser ; one who first acquired an estate to 
his family ; one who acquired an estate by 
sale, by gift, or by any other method, 'except 
only that of descent. 2 , Bl. Comm. 220. 

PERSECUT I O. Lat. In the civil law. A 
following after ; a pursuing at law ; a suit 
or prosecution. Properly that kind of judi
cial proceeding before the prretor which was 
called "extraordinary." In a general sense, 
any judicial proceeding, including' not only 
"actions," (actiones,) properly so called, bu� 
other proceedings als�. Calvin. 
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P ERSEQU I .  Lat. In the civil law. To fol

low after ; to pursue or claim in form of 
law. An action is called a "jus per8equendi." 

PERSON. A man considered according to 
"the rank he holds in society, with all the 
right to which the place he holds entitles 
him, and the duties wllich it imposes. Peo
ple v. H. Co., 134 N. Y. 506, 31 N. E. 873. 

The term is, however, more extensive than 
man. It may include artificial beings, as 
corporations ; 1 Bla. Com. 123 ; 4 Bingh. 
669 ; People v. Com'rs of Taxes, 23 N. Y. 242 ; 
qu·a.s i-corp orations ; Sedgw. Stat. & Const. L. 
372 ; L. R. 5 App. Cas. 857 ; territorial cor
porations ;  Seymour v. School District, 53 
Conn. 507, 3 A. 552 ; and foreign eorpora
tions ; People v. McLean, 80 N. Y. 259 ; un
der statntes, forbidding the taking of prop
erty without due proeess of law and giving 
to nIl persons the equal protection of the 
lnws ; Smyth v. Ames, 169 U. S. 466, 18 S. Ct. 
41S, 42 L. Ed. 819 ; Gulf, C. & S. P'. R. Co. v. 
Ellis, 165 U. S. 150, 17 S. Ct. 255, 41 L. Ed. 
66S ; concerning·claims, arising from Indian 
depredations ; U. S. v. Transp. Co., 164 U. S. 
686, 17 S. Ct.  206, 41 L. Ed. 599 ; relating 
to taxation and the revenue laws ; People v. 
McLenn, 80 N. Y. 254 ; to attachments ; Bray 
v. Wallingford, 20 e.onn. 41(3 ; usurious con
tl'act� ; Philadelphia Loan Co. v. Towner, 
13 Conn. 249 ; applying to limitation of ac
tions : Olcott v. R. Co., 20 N. Y. 210, 75 Am. 
Dec. 393 ; North ·Mo. R. Co. v. Akers, 4 Kan. 
453, 96 Am. Dec. 183 ; and concerning the 
admissibility as a witness of a party in his 
own behalf when the opposite party is a liv
ing person ; La Farge v. Ins. Co., 22 N. Y. 
352. A corporation is also a pers.on under a 
penal statute ; U. S. v. Amedy, 11 Wheat. 
392, 6 L. Ed. 502. Corporations are "p?rsons" 
as that word is used in the first clause of 
the XIVth Amendment ; Covington. & L. 
Turnp. Co. v. Sandford, 164 U. S. 578, 17 S. 
ct. 198, 41 L. Ed. 560 ; Smyth v. Ames, 169 
U. S. 46-6, 18 S. Ct. 418, 42 L. Ed. 819 ; Peo
ple Y. Fire Ass'n, 92 N. Y. 311, 44 Am. Rep. 
380 ; U. S. v. Supply Co., 215 U. S. 50, 30 
S. Ct. Hi, 54 L. Ed. 87 ; contra, Central P. R. 
CO. Y. Board, 60 Cal. 35. But a corporation 
of another state is not a "person" within the 
jurisdiction of the state until it has com
plied with the conditions of admission to do 
business in the state ; Fire Ass'n of Phila. 
v. New York, 119 U. S. 110, 7 S. ct. 108, 30 
L. Ed. 342 ; and a statutory requirement of 
such conditions is not in conflict with the 
XIVth Amendment ; Pembina Consol. S. M. 
& M. Co. v. Pennsylvania, 125 U. 8'. 181, 189, 
8 S. Ct. 737, 31 L. Ed. 650. 

It h as been held that when the word per
son is used in a legi�lative act, natw'a l per
sons will be intended unless something ap
pear in the context to show that it applies 
to artificial persons ; Blair v. Worley, 1 Scam. 
(Ill.) 178 ; Appeal of Fox, 112 Pa. 337, 4 A. 
149 ; but as a rule corporations will be con-
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sidered persons within the statu.tes unless 
the Intention of the legislature Is manifestly 
to exclude them ; Stribbling v. , Bank, 5 Rand. 
(Va.) 132. 

A county is a person in a legal s�nse ; Lan
caster Co. v. Trimble, 34 Neb. 752, 52 N. W. 
711 ; but a sovereign is not ; In re Fox, 52 N. 
Y. 535, 11 Am. Rep. 751 ; U. S. v. Fox, 94 U. 
S. 315, 24 L. Ed. 192 ; but contra within the 
meaning of a statute, providing a penalty for 
the fraudulent alteration of a public record 
with intent that any "person" be defrauded ; 
Martin v. I;3tate, 24 Tex. 61 ; and within the 
meaning of a covenant for quiet and peace
ful possessio!). against all and every person 
or persons ; Giddings v. Holter, 11:) l\lont. 203, 
48 P. 8. An Indian is a person ; U. S. v. 
O'rook, 5 Dill. 459, Fed. Cas. No. 14,891 ; and 
a 'Sla ve was so considered, in so far . as to 
be capable of committing a riot in conjunc
tion with white men ; State v. Thackam, 1 
Bay (S. C.) 358. The estate of a decedent is 
a person ; B illings v. State, 107 Ind. 54, 6 
N. E. 914, 7 N. E. 763, 57 Am. Rep. 77 ; and 
where the statute makes the owner of a dog 
liable for injuries to any person, it includes 
the property .of such person ; Brewer v. Cros
by, 11 Gray (Mass.) 29 ; but where the stat
ute provided damages for the bite of a dog 
whiCh had previously bitten a person, it was 
held insufficient to show tha t the dog had 
previously bitten a goat ; [1896] 2 Q. B. 109 ; 
a dog will not be included in the word in an. 
act which authorizes a person to kill dogs 
running at large ; Heisrodt v. Hackett, 34 
Mich. 283, 22 Am. Rep. 529. 

It includes wOmen ; Opinion of Justices, 
136 Mass. 580 ; Warwick v. State, 25 Ohio 
St. 21 ; Belles v. Burr, 76 Mich. 1, 43 N. "V. 
2·4 ; but see In re Goodell, 39 Wis. 232, 20 
Am. Hell'. 42 ; In re Bradwell, 55 Ill. 535, 
where th e statute was in reference to admis
sion to the bar, and it was held that, while 
the term was broad enough to include . them, 
such a construction could not be presumed 
to be the legislative intent. 

Where the statute prohibited any person 
from pu rsuing his usual vocation on the 
Lard's Day, it was held to apply to a judge 
holding court ; Bass v. Irvin, 49 Ga. 436. 

A chil d en ventre sa mere is not a person ; 
Dietrich v. Northampton, 138 Mass. 14, 52 
Am. Rep. 242 ; but an infant is so considered ; 
Madden v. Springfield, 131 Mass. 441. 

In the United States bankruptcy act of 
18l)8, it is provided that the word "persons" 
shall include corpora,tions., except wheFe oth
erwise specified, and officers, partnerships,' 
and W01l101, and, when used with reference 
to the commission of acts which are therein . 
forbidden, shall include persons ' who are par
ticipants in the forbidden acts, and the 
agents, officers, and members of the board of 
directors or trustees, or their controlling 
bodies, of corporations. 

Persons are the subject of rights and duo. 
ties ; and, as a 'subject of a right, the per_�on 
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is the object of the correlative duty, and 
.conver.sely. The subject of a rig:ht has been 
rcalled by ,Professor Holland, the person of 
,inherence ; the subject of a duty, the pers.on 
of incidence. "Entitled" and "bound" are 

'the terms in common use in English and for 
:most ;purposes they are adequate. Every full 
-citizen is a person ; other human beings, 
-namely, subjects who are not citizens, may 
:be persons. But not every human being is 
;necessarily a person, for a person is capable 
- of rights and duties, and there may well be 
'human beings having no legal rights, as was 
'the case with slaves in English law. * * * 
. A person is sueh, not because he is human, 
but because rights and duties are ascribed 

, to him. The person is the legal subject or 
substance of which the rights and duties 
are attributes. An individual human being 
,considered as having such attributes is what 
\lawyers call a nat/ural person: Pollock, First 
!Book of Jurispr. 110. See Gray, Nature and 
'Sources of Law, ch. II. 

P ERSON A. Lat. 

I n  the Civi l  Law 

Character, in virtue of which certain rights 
belong to a man and certain duties are im
posed upon him. Thus one man may unite 
:many characters, (per8onre,) as, for example, 
the characters of father and son, of master 

;and servant. Mackeld. Rom. Law, § 129. 

I n Ecc!esiastical Law 
'The rector of a church instituted and in

, ducted, for his own life, was called "per8ona 
,mortalis;" and any collegiate or conventual 
"body, to whom· the church was fore,�er ap
;propI'iated, was termed "per8ona immortali8." . 

. .Jacob. 

: Persona eonjuncta requ iparatur  interesse pro
··prJo. A personal connection [literally, a unit
r ed person, union with a person] is equivalent 
-to one's own interest ; nearness of blood is 
. as good a consideration as one's own interest. 
,.Dac. Max. 72, reg. 

rPERSONA DES I GNATA. A person pointed 
. out or described as an individual, as opposed 
:to a person ascertained as a member of a 
\class, or as filling a particular character. 

PERSONA ECC LES lfE. The parson or per
sonation of the church. 
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Persona regis mergitur persona ducis. Jenk . 
Oent. 160. The person of'duke merges in that 
of king. 

P ERSO NA STAN D I  I N  J U D I C I O .  Capacity 
of standing in court or in judgment ; ca- ' 

pacity to be a party to an action ; capacity 
or ability to sue. 

PERSONABLE. Having the rights and pow
ers of a person ; able to hold or maintain a 
plea in court ; also capadty to take anything 
granted or given. 

Personre vice fungitur municip ium et decuria . 

Towns and boroughs act as if persons. ·War
ner v. Beers, 23 Wend. (N. Y.) 103, 144. 

PERSONAL. Appertaining to the person ; 
belonging to an individual ; limited to the 
person ; having the nature or partaking of 
the qualities of human beings, . or of movable 
property. 

As to personal "Action," "Assets," "Chat
tels," "Contract," "Covenant," "Credit," "De
mand," "Disability," "Fran�hise," "Injury," 
"Judgment," "Knowledge," "Law," "Liabili
ty," "Liberty," "Notice," "Obligation," "Prop
erty," "Replevin," "Representatives," 
"Rights.," "Security," "Service," "Servitude," 
"Statute," "Tax," "Tithes," "Tort," and 
"'Val'ranty," see those titles. 

Personal th i ngs can not be done by another. 
Finch, Law, b. 1 ,  c. 3, n. 14. 

Personal th ings c'annot be granted over. FinClh, 
Law, b. 1, c. 3, n. 15. 

Personal th ings die with the person. Finch, 
Law, b. 1., c. 3, n. 16. 

Person alia personam sequ untur. Personal 
things follow the person. I!"'landers v. Cross, 
10 Cush. CMass.) 516. 

PERSONALIS ACT I O. Lat. 

I n  the Civil Law 

A personal action ; an action against the 
person, (in per8onam .. ) Dig. 50, 16, 178, 2. 

I n  Old English Law 

A personal action. In this sense, the term 
was borrowed from the civil law by Bl'acton. 
The English form is constantly used as the 
designation of one of the chief divisions of 
civil actions. 

Persona est homo cl,l m statu quodam consid- PERSONALI TER. In old English law. Per
eratus. A person is a man considered with sonally ; in person. 
reference to a certaiIi s:tat'U8. Heinecc. Elem. 
1. 1, tit. 3, § 75. 

tPERSONA N O N  G RATA. In international 

law and diplomatic usage, a person not ac

.ceptable (for reasons peculiar to himself) to 

the court or government to which it is pro

pOsed to accredit him. in · the character . of an 

.ambaSsador or minister. 

PERSONALITY. In mcdern civil law. Thei 
incidence of a law or statute upon persons, 
or that quality which makes it a per80nal law 

rather than a real law. "By the personality 

of laws, foreign · jurists generally mean , all 

laws which concern the condition, ·  state, and 

capacity of persons." Story, ContI. Laws, §  
16. 

. . 
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PERSONAL TY. Personal property ; mova-
ble property ; chattels. 

. 

An abstract of personal. In old practice, 
an action was said to be in the personalty, 
where it was brought against the right per
son or the person against whom in law it lay. 
Old Nat. Brev. 92 ; Gowell. 

Quasi Personalty 
Things which are movable in point of law, 

though fixed to things real, either actually, 
as emblements, (fruct'lUJ industria,Zes,) fix
tures, etc. ; or fictitiously, as chattels-real, 
leases for years, etc. 

PERSO NATE. In criminal law. To assume 
the person (character) of another, without 
his consent or knowledge, in order to deceiVe! 
others, and, in such feigned character, to 
fraudulently do some act or gain some ad
vantage, to the harm or prejudice of the 
person counterfeited. See 2 East, P. C. 1010. 
To pass one's self off as another having a cer
tain identity. Lane v. U. S. (0. C. A.) 17 F. 
(2d) 923. 

PERSONERO.  In Spanish law. An attor
ney. So called because he represents the 
per80n of another, either in or out of court. 
Las Partidas, pt. 3, tit. 5, 1. 1. 

PERSON N E. Fr. A person. This term is 
applicable to men and women, or to either. 
Civ. Code Lat. art. 3556, par. 23. 

Persp icua ven non sunt probanda. Co. Litt. 
16. Plain truths need not be proved. 

PETER-PENOB 

PERTI CATA TERRIE. The fourth part of 

an acre. Cowell. 

PERTICU LAS. A pittance ; a small portion 
of alms or victuals. Also certain poor schol
ars of the Isle of Man. Cowell. 

PERT I N ENT. Applicable ; relevant. Evi
dence is called "pertinent" when it is directed 
to the issue or matters in dispute, and legiti
mately tends to prove the allegations of the 
party offering it ; otherwise it is called "im
pertinent." A pertinent hypothesis is one 
which, if sustained, would logically influence 
the issue. Whitaker v. State, 106 Ala. 30, 17 
So. 456. 

PERT I N ENTS. In Scotch law. Appurte
nances. "Parts and pertinents" are formal 
words in old deeds and charters. 1 Forb. 
Inst. pt. 2 , pp. 112, 118. 

PERTU RBAT I ON. In the English ecclesi
astical courts, a "suit for perturbation of 
seat" is the technical name for an action 
growing out of a disturbance or infringement 
of one's right to a pew or seat in a churcli. 
2 Phillim. Eec. Law, 1813. 

PERTU RBATR I X. A woman who breaks 
the peace . .  

PERVERSE VERD I CT. A verdict whereby 
the jury refuse to follow the direction of the 
j udge on a point of law. Callahan v. Chicago 
& N. W. Ry. Co., 161 Wis. 288, 154 N. W. 449, 
452. 

PERV ISE, PARV ISE. In old English law. 
PERSUADE, PERSUA D I NG. To persuade is The court or yard of the king's palace at 
to induce to act. Persuading is inducing oth- "Westminster. Also an afternoon exercise or 
ers to act. Crosby v. Hawthorn, 25 Ala. 221 ; moot for the instruction of students. Cowell ; 
Wilson v. State, 38 Ala. 411 ; Nash v. Doug- Blount. 
lass, 12 Abb. Prac. (N. S.) (N. Y.) 190 ; U. S. 
v. New York Cent. & H. R. R. 00. (D. C.) 232 " P.ESA. A weight of two hundred and fifty-

F. 179, 183 ; People v. De Joy, 198 Ill. App. SIX pounds. Cowell. 
361, 362. 

PERSUAS I ON.  The act of persuading ; the 
act of influencing the mind 'by arguments or 
reasons offered, or by anything that moves 
the mind or passions, or inclines the will to 
a determination. See Marx v. Threet, 131 
Ala. 340, 30 So. 831. 

PESAG E. In England. A toll charged for 
weighing avoirdupois goods other than wool. 
2 Chit. Com. Law, 16. 

PESQU I S I DOR. In Spanish law. 
White, New Recop. b. 1, tit. 1, § 3. 
; , 

Coroner. " 

IrESS I M I  EXEMPL I .  Lat. Of the worst ex-
ample. 

' 

PERTA I N. To belong or relate to, whether 
by nature, appointment, or custom. See Pea- PESSONAI Mast of oaks, etc., or money 
pIe v. Chicago Theological Seminary, 174 Ill. taken for mast, or feeding hogs:. Cowell. 
177, 51 N. E. 198. PESSURABLE WARES. Merchandise which 

PERTEN ENC I A. In Spanish law. The claim takes up a good deal of room in a ship. Oow

or right which one bas to the property in ell. 

anything ; the territory which belongs to PET ENS. Lat. In old Engiish law. A deany one by way of j urisdiction or property ; mandant ; the plaIntiff . in a real action. 
that which is accessory or consequent to a Bract. folS. 102, l06b. 
principal thing, and goes with the ownership 
of it, as when it is said that such an one buys PETER-PENCE. An ancient levy or tax of 
such an estate with all its appurtenances, a :Penny". on each house throughout England, 
(pertencnai-a8.) Escriche. See Castillero v. paid to the pope. It was called "Peter-pence," 
United States, 2 Black. 17, 17 L. Ed. 360. because collected on the day of St. Peter, ail, 
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vincula; by the Saxons it was called "Rome
feoh," "Rome-scot," and "Rome-pennying," 
because coUected and sent to Rome ; and, 
lastly, it was called "hearth money," because 
every dwelling-house was liable to it, and 
every religious house, the abbey of St. Albans 
alone excepted. 'Vharton. 

PET I T. Fr. Small ; minor ; inconsiderable. 
Used in several compounds, and sometimes 
written "petty." People v. Sprado, 72 Cal. 
App. 582, 237 P. 1087, 1089. 

As to petit "Jury," \'Larceny," "Sergeanty," 
and "Treason," see those titles. 

PET I T  CAPE.  A judicial writ, issued in the 
old actions for the recovery of land, requiring 
the sheriff to take possession of the estate, 
where the tenant, after having appeared in 
answer to the summons, made default in, a 
subsequent stage of the proceedings. 

PETITE ASS I ZE. Used in 'contradistinction 
from the grand assize, which was a jury to 
decide on questions of property. Petite assize, 

a jury to decide on questions of possession. 
Britt. c. 42 ; Glan. lib. 2, 'cc. 6, 7. 
P ET I T I O. Lat. 

I n the Civi l Law 

The plaintiff's statement of his cause of ac
tion in an action in rem. Cal vine 

I n  Old Engl ish Law 

Petition or demand ; the count in a real ac
tion ; the form of words in which a title to 
land was stated by the demandant, and which 
commenced with the word " peto." 1 Reeve, 
Eng. Law, 176. 

P ET I T I O  PRI N C I P I I .  In logic. Begging the 
question, which is the taking of a thing for 
true or for granted, and drawing conclusions 
from it as such, when it is really dubious, 
perhaps false, or at least \vants to be proved, 
before any inferences ought to be drawn 
from it. 

PET I T I ON.  A written address, embodying 
an application or prayer from the person or 
persons preferring it, to the power, body, or 
person to whom it is presented, for the ex�'f
cise of his or their authority in the redr�s 
of some wrong, or the grant of �ome favor, 
privilege, or license. Enderson V. Hilden
brand, 52 N. D. 533, 204 N. W. 35,s ; Benton 
Coal Mining Go. v. Industrial Commission, 
321 Ill. 208, 151 N. E. 520, 522 ; . In re L. M. 
Axle Co. (C. C. A.) 3 F.(2d) 581, 582 ; State 
ex info Barrett ,v. Imhoff, 291 Mo. 603, 238 S. 
W. 122, 124 ; State v. American Sugar Refin
ing 00., 138 La. 1005, 71 So. 137, 140. 

I n  Practice 

, An application made to a court em parte, 
or where there are no 'parties 'in opposition, 
praying for the ' exer�ise 9f the judi'cial , pOw:- ' 

ers of the court ' in relation to some mattet' 
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which is not the subject for a suit or action, 
or for authority to do .some act which re
quires the sanction of the court ; as for the 
appointment of ,a guardian, for leave to sell 
trust property, etc. 

The word "petition" is generally used in 
j udicial proceedings to describe an applica
tion in writing, in 'contradistinction to a mo
tion, which may be 'Viva 'Voce. Bergen v. 
Jones, 4 Metc. (Mass.) 371. The principal d is
tinction between motions and petitions lies 
in the fact that motions, though usually made 
in \vriting, may sometimes be made orally, 
while a petition is always in writing. So, 
also, motions can usually be made only by a 
party to the record, while petitions may in 
some cases be presented by persons not par
ties. Gibbs V. Ewing, 94 Fla. 236, 113 So. 
730, 73�. 

In the practice of some of the states, the 
word "petition" is adopted as the name of 
that initiatory ,pleading in an action which 
is elsewhere called a "declaration" or "com
plaint." 

I n Equity Practice 
An application in writing for an order of 

the court, stating the circumstances upon 
which it is founded ; a proceeding resorted 
to whenever the nature of the application to 
the court requires a fuller statement than 
can be conveniently made in a notice of mo
tion. 1 Bar,b. Oh. Pl'. '578. 

PET I T I O N  D E  D RO I T. L. Fr. In English 
practice. A petition of right ; a form of 
proceeding to obtain :restitution from the 
crown of either real or personal property, be
ing of use where the crown is in possession 
of any hereditaments or chattels, and the pe
titioner suggests such a right as controverts 
the title of the crown, grounded on facts dis
closed in the 'petition itself. 3 Bl. Comm. 256. 

PET I T I O N  I N  BAN I<RU PTCY. A paper filed 
in a court of bankruptcy, or with the clerk, 
by a debto;, praying for the benefits of the 
,bankruptcy �ct, or by creditors alleging the 
commission of an act of bankruptcy by their 
debtor and praying an adjudication of bank
ruptcy agaiIist him. 

PET I T I O N  O F  R I G HT. In English law. A 
proceeding in chancery by which a subject 
may recover property in the possession of the 
king. , See P(hi�ion de Droit. 

PET I T I O N  O F  R I GHTS. A parliamentary 
declaration of the liberties of the people, as
sented to by King Charles I, in 1629. It is 
to be distinguished from the ·bill of rights, 
(1689), which has passed into a permanent 
constitutional statute. Brown. 

PET I T I ON E R. One wno presents a petition 
to ' a ' court, 'officer, or legislative body. In 
legal ' proceedings .begun bY 'petition, the per
son ag�ln$t whom actio'n 'or reli,ef is prayed, 
or whp oi>poses ,�he prayer, of the' petitioIl, is 
called th,{ "respondent.'" , " 
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PETITI O N I NG CRED I TO R. Tbe credit'Or at Ballard v. Goldsby, 142 I..a. 15, 76 So. 219. 
whose instance an adjudication of bankrupt- Also the shop of a pharmacist. 
cy is made against a bankrupt. 

PETITORY ACT I O N. A droitural action ; 
that is, one in which the plaintiff seeks to 
esta'blisb and enforce, by an appropriate le
gal proceeding, his right of property, or his 
title, to the subject-matter in dispute ; a s  
distinguished from a p08sessorry action, 
wbere the rigbt to the possession is the point 
in litigation, and not the mere right of prop
erty. The term is chiefly USE'cl in adm.ir�lty. 
1 Kent. Comm. 371 : The Tilton, 5 Mason, 
465, Fed. Cas. No. 14,OG4. 

I n  Scotch Law 

P HAROS. A watch-t'Ower, light-house, or 
sea-mark. 

PH LEB I T IS. In medical jurisprudence. An 
inflammation of the veins, which may orig
inate in septiccemia (bacterial blood-poisoning) 
or pvcem/ia (poisoning from pus), and is capa
ble of being transmitted to other tissues, as, 
the brain or the muscular tissue of the heart. 
In the latter case, an inflammation of the 
heart is produced which is called "en docwrdi
tis" and \V'hich may ,result fatally. See Suc
cessi'On 'Of Bidwell, 52 La. Ann. 744, 27 So. 
281. 

Actions in which damages are sought. PHOTOGRAPHER. Any person who makes 

A for sale photographs, ambrotypes, daguerro-PETO. Lat. In noman I n w. I request. types. or pictures . .  by the action of light. Act common word hy which a fideicommis81lm, or Congo July 13, 1866, § 9 (14 St. at Large, 120). trust, was �rea ted in a will. Inst. 2, 24, 3. 

PETRA. A stone weight. Cowell. 

PETTI FOGGER. A lawyer wh'O is employed 
in a small or mean business, or who carriE'S 
on a disrepntable business by unprincipled 
or (Pshonorable means. 

"We think thnt the term 'pE'ttifogging sby
ster' needed no df'finition by witnesses before 
tbe jury. This comhination of epithpts. every 
anwyer and citizen knows belongs to none 
but unscrupnlous practiti'Oners who disgrace 
their profession by doi-ng mean work. and re
sort to sharp practice to do it." Bailey v. 
Kalamazoo Pub. Co., 40 1\1ich. 256. 

PETTY. Small, minor, of less or inconsidera
ble importance. The English form of "petit," 
and sometimes used instead of that word in 
such compounds as "'petty jury." "petty lar
ceny," and "petty treason." See Petit. 

As to petty "Average," "Constable," and 
"Sessions," see those titles. 

PETTY BAG OFFI CE. In English law. An 
offi.ce in tbe court of chancery, for suits 
against attorneys and officers of the court, 
and for process and proeeedings hy extent on 
stat�tes, recognizances, ad quod damnum, and 
the like. Termes de la Ley. 

P HYLASIST. A jailer. 

PHYS I CAL. Relating or pertaining to the 
body, as distinguished from the mind or soul 
or the emotions ; material, sl1h�hmti\'e. h a v
ing an objective existence, as distingnished 
from imaginary or fictitious ; real, baving re
lation to facts, as distinguished from moral 
or constructive. 

PHYSI CAL D ISAB I LITY. See Disability. 

PHYSI CAL FACT. In the law of evidence. 
A fact having a physical existence, as dis
tinguished from a me;re conception of the 
mind ; one which is visible, audible, or pal-

_ pahle ; such as the sound of a pistol shot, a 
man running, impressions of human feet on 
tbe ground. Burrill, Circ. Ev. 130. A fact 
considered to haye its seat in some inanimate 
'being, or, if in an animate . being, by virtue, 
not of the qualities hy whioh it is constituted 
animate, but of those which it has in common 
with the class of inanimate be1ngs. 1. Benth. 
Jud. Ev. 45. 
PHYSI CA L  FO RCE. Force a,pplied to the · 
body ; actual violence. State v; Wells, 31 
Conn. 212. 

PETTY O FF I C ERS. Inferior officers in the PHYSICA L I M POSS I BI L I TY. Practical im
naval -service, 'Of various ranks and kinds, possibility according to the knowledge of the 
corresponding to the non-commissioned offi- day. State v. Hillis, 79 Ind. App. 599, 124 N. 

eers in the army. See U. S. V. Fuller, 160 U. E. 515, 516. 
S. 593, 16 S. Ct. 386, 40 L. Ed. 549. 

PEW. An inclosed seat in a cburch. O'Hear 
V. De Goes1briand, 33 Vt. 606, 80 Am. Dec. 
653 ; Trustees of Third Presbyterian Con
gregation V. Andruss, 21 N: J. Law, 328 ; 
Gay v. Baker, 17 Mass. 435, 9 Am. Dec. 159. 

PHARMACY. "Pharmacy" is the science and 

PHYS I CAL I NCAPACITY. In tbe law of 
marriage and divorce, impotence, inability to 
accomplish sexual coition, arising from ·  .in
curable physical imperfection or malforma
tion. Anonymous, 89 Ala. 291, 7 So. 100,

' 
7 

L. R. A. 425, 18 Am. St. Rep. 116 ; Franke V. 
Franke (Cal.) 31 P. 574, 18 L. R. A. 375. 

art of preserving drugs and of comp�unding PHYS I CAL I NJ U RY. Bodily harm or hurt, 
and dispensing medic'ines according to pre- excluding mental distress, fright, or emotion
scriptions of physicians ; the occupation of al disturbance. Deming v. Chicago, etc., R. 
an apothecary or pharmaceutical chemist. Co., 80 Mo. App. 157. 

' 



PHYSIOAL NECESSI'l'Y 

PHYS I CA L  N ECESSI TY. A condition in 
which a person is absolutely compelled to act 
in a particular WilY by overwhelming superi
or force ; as distinguished from moral neces
sity, which arises where there is a duty in
cumbent upon a rational being to perform, 
which he ought at the time to perform. The 
Fortitude, 3 Sumn. 248, Fed. Oas. No. 4,953. 

PHYSI C IAN. A practitioner of medicine ; a 
person duly authorized or licensed to treat 
diseases ; one lawfully engaged in the prac
tice of medicine, without reference to any 
particular school. State v. Beck, 21 R. I.  
288, 43 A. 366, 45 L. R. A. 269 ; Raynor v. 
State, 62 Wis. 289, 22 N. W. 430 ; Nelson v .  
State Board of Health, 108 Ky. 769, 57 S. W. 
501, 50 L. R. A. 383 ; Hyroop v. State, 79 Tex. 
Or. R. 150, 179 S. W. 878, 879 ; Waldo v. Poe 
(D. C.) 14 F.(2d) 749, 752 ; People v. Siman, 
278 Ill. 256, 115 N. E. 817, 818 ; State v. Eus
tace, 117 Kan. 746, 233 P. 109, 110 ; Millsap 
v. Alderson, 63 Oal. App. 518, 219 P. 469, 472. 
But see :  Isaacson v. Wisconsin Oasualty 
Ass'n, 187 ·Wis. 25, 203 N. W. 918, 920 ; Le 
Grand v. Security Ben. Ass'n, 210 Mo. App. 
700, 240 S. W. 852, 853 ; Ex parte Rust, 35 
Oal. App. 422, 169 P. 1050. 

PHYSIC IAN'S PRESC R I PT I ON.  A physi
cian's order for nwrphine issued to a habit
ual user, not in the course 'of professional 
treatment for a cure, but to keep him com
fortable by maintaining his customary use, is 
not a "physician's prescription" within Har
rison Narcotic Drug Act, § 2 (26 USOA §§ 
696, 697), exception (b). Webb v. U. S., 249 
U. S. 96, 39 S. Ot. 217, 218, 63 L. Ed. 497. 

P I A  FRAUS. Lat. A pious fraud ; a subter
fuge or evasion considered morally justifia
ble on account of the ends sought to be pro
moted. Particularly applied to an evasion or 
disregard of the laws in the interests of re
ligion or religious institutions, such as cir
cumventing the statutes of mortmain. 

P IAC LE. An obsolete term for an enormous 
crime. 
· P I CARO O N. A robber ; a plunderer. 

P I  CK-LOC,I{. An instrument by Which locks 
are opened without a key. 

P I CK O F  LAND.  A narr-ow slip of land run
ning into a corner. 

P I C I{AGE. Money paid at fairs for break
ing ground for booths. 

P I C I{ERY. In Scotch law. Petty theft ; 
stealing of trifles, punishable arbitrarily. 
Bell. 

P I CI{ ET I NG, by members of a trade union 
on strike, consists in posting members at alf 
the approaches to the works struck against, 
for the purpose of observing and reporting 
the workmen going to '·or coming from . the 
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works, and of using such influence as may be 
in their power to prevent the workmen from 
accepting work there. See Beck v. Railway 
Teamsters' Protective Union, 118 Mich. 497, 
77 N. W. 13, 42 L. R.  A. 407, 74 Am. St. Rep. 
421 ; Oumberland Glass Mfg. 00. Y. Glass Bot
tle Blowers' Ass'n, 59 N. J. Eq. 49, 46 A. 208. 

P I C I(LE, PYC LE" or  P I G HTEL. A small par
cel of land inclosed with a hedge, which, in 
some countries, is called a "pingle." Enc. 
Lond. 

PIC I{POCI{ET. A thief who secretly steals 
money or other property from the person of 
another. 

P I EPO U D RE. See Court of Piepoudre. 

P I E  R. A structure extending from the solid 
land out into the water of a riYer, lake, har
bor, etc., to afford convenient passage for 
persons and property to and from vessels 
along the sides of the pier. Seabright v. All
gor, 69 N. J. Law, 641, 56 A. 287. 

PI ERAGE. The duty for maintaining piers 
and harbors. 

P I GNORAT I O. Lat. In the civil law. The 
contract of pledge ; and also the obligation 
of such contract. L. 9 D. de pignor. Sealing 
up (obsignatio). A shutting up of an animal 
caught in one's field and keeping it till the 
expenses and damage have been paid by its 
master. New Decis. 1, 34, 13. 

P I GNORAT I T I A  ACT I O. Lat. In the civil 
law. An action of pledge, or founded on a 
pledge, which was either directa, for the 
debtor, after payment of the debt, or con
traria, for the creditor. Heinecc. Elem. lib. 
3, tit. 13, §§ 824-826. 

P I GNORATIVE CONTRACT. In the civil 
law. A contract of pledge, hypotllecation, or 
mortgage of realty; 

P IGNOR IS  CAP I O. Lat. In Roman law. 
This was the name of one of the legis acUones. 
It was employed only in certain particular 
kinds of pecuniary cases, and consisted in 
that the creditor, without preliminary' suit 
and without the co-operation of the magis
trate, by reciting a prescribed formula, took 
an article of property from the debtor to be 
treated as a pledge or security. The pro
ceeding bears a marked analogy to distress 
at common law. Mackeld. Rom. Law, § 203 ; 
Gaius, bk. 4, §§ 26-29. 

P I G N US. Lat. In the civil law. A pledge 
or pawn ; a delivery of a thing to a creditor, 
as security for a debt. Also a thing deliv
ered to a creditor as security for a debt. 
Hanes v. Shapiro & Smith, 168 N. O. 24, 84 S. 
a ' M, 3� . 

PI LA. In old English law. That side of 
coined money which was called "pile," be
eause it was the side on which there was an 
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impression of a church built on piles. Fleta, 10 Abb. Prac. (N. Y.) 32 ; State v. Turner, 34 
lib. 1, c. 39. Or. 173, 55 P. 92 ; Chapman v. Jackson, 9 

Rich. Law (S. C.) 212 ; State v. Jones, 16 Fla. 
PI LETTUS. In the ancient forest laws. An 306 ; The lVIaren I.ee (C. C. A.) 278 F. 918, 920. 
arrow which had a round knob a little above 
the head, to hinder it from going far into 
the mark. Cowell. 

PI LFER. To pilfer, in the plain and popu
lar sense, means to steal. To charge another 
with pilfering is to charge him with stealing, 
and is slander. Becket v. Sterrett, 4 Blackf. 
(Ind.) 499. 

P I LFERAG E. Some form of stealing. Fel
gar v. Home Ins. Co. of New York, 207 Ill. 
App. 492 ; Ledvinka v. Home Ins. Co. of New 
York, 139 Md. 434, 115 A. 596, 598, 19 A. L. R. 
167. 

Petty larceny. Stuht v. Maryland Motor 
Car Ins. Co., 90 ",,7ash. 576, 156 P. 557, 55S ; 
Hartford Fire Ins. Co. v. 'Wimbish, 12 Ga. 
App. 712; 78 S. E. 265, 266 ; Illinois. Automo
bile Ins. Exch. v. Southern Motor Sales Co., 
207 Ala. 265, 92 So. 429, 430, 24 A. L. R. 734. 

The word "pilferage," in a policy against 
theft of trunks of merchandise in transit, ex
cluding all pilferage, must be construed as  
ha ving been used in the sense of  filching ; 
of taking a small part only, rather than the 
whole ; of stealing privily. Tamarin v. In
surance C o. of North America, 68 Pa. Super. 
Ct. 614, 615 ; Goldman v. Insurance Co. of 
North America, 194 App. Div. 266, 185 N. Y. 
S. 210, 211. 

PI LFERER. One who steals petty things, or 
a small part of a thing. 

P I  LLAGE. Plunder ; the forcible taking of 
private property by an invading or conquer
ing army from the enemy's subjects. Ameri
can Ins. Co. v. Bryan, 26 Wend. (N. Y.) 573, 
37 Am. Dec. 278. 

P I LLAR-AND-STALL SYSTEM. In mining 
of limestone. Beginning at mine opening, 
cutting tunnels or entries in the limestone 
ledge and taking off rooms therefrom leaving 
limestone roof of varying thickness, theoreti
cally sufficient to sustain the hundred foot 
overburden when pillars of sufficient size are 
allowed to remain and when boundary is 
reached such part of pillars and roof is taken 
as is practicable as the work recedes. Mar
quette Cement Mining Co. v. Oglesby Coal 
Co. (D. C.) 253 F. 107, 109. 

PI LLORY. A frame erected on a pillar, and 

Branch Pilot 
One possessing a license, commission, or 

certificate of competency issued by the prop
er authority and usually after an examina
tion. U. S. v. Forbes, 25 Fed. Cas. 1141 ; 
Petterson v. State (Tex. Cr. R.) 58 S. ·W. 100 ; 
Dean v. Healy, 66 Ga . . 503 ; State v. Follett, 
33 La. Ann. 228 ; Davis v. Heide & Co., 161 
N. C. 476" 77 S. E. 691 ,  693. 

PI LOTAG E. The navigation of a vessel by 
a pilot ; the duty of a pilot. The charge or 
compensation allo,ved for piloting a vessel. 

PI LOTAGE AUTH O R I T I ES. In English 
law. Boards of commissioners appointed and 
authorized for the regulation and appoint
ment of pilots, eilch board having jurisdiction 
within a prescribed district. 

P I M P. One who provides for others the 
means of gratifying lust ; a procurer ; a 
panderer. The word pimp is not a technical 
one, nor has it acquired any peculiar or ap
propriate meaning in the law ; and is there
fore to be construed and understood accord
ing to the common and approved usage of the 
language ; People v. Gastro, 75 Mich. 127, 42 
N. W. 937, where the court disapproved the 
action of the judge at n is·i 1J1'ius who defined 
the term to mean a man who has intercourse 
'with a loose woman, who usually is support
ing him. It is frequently defined by ordi
nance or statute. Fleming v. City of Atlanta, 
21 Ga. App. 797, 95 S. E. 271 ; Powell v. 
State, 108 Miss. 497, 66 So. 979, 980 ; Lander 
v. Wald, 218 App. Div. 514, 21H N. Y. S. 57, 
58 ; People v. Fuski, 49 Cal. App. 4,  192 P. 
5J2. 553 ; People v. Simpson, 79 Cal. App. 555, 
250 P. 403, 404 ; State Y. Thibodeaux, 136 La. 
935, 67 So. 973, 974. 

P I M P-TENU RE. A very singular and odi
ous kind of tenure mentioned by the old writ
ers, "WUhelmus IIoppes7lrort tenet dilnidiam 
virga,tam terra; per serrUilt1n custodiendi sex 
damisellas, scil. meretrices ad usum domini 
,"egis." 'Yhartoll. 

P I N-M ONEY. An allowance set apart by a 
husband for the personal expenses of his 
wife, for her dress and pocket money. 

made with holes and movable boards, through P I NCE RNA. In old English law. Butler ; 
which the heads and hands of criminals were the king's butler, whose office it was to select 
put. out of the cargo of every vessel laden with 

P I LOT. A particular officer serving on board ' 
a ship during the course of a voyage, and 
having the charge of the helm and the ship's 
route ; or a person taken on board at any 
particular place for the purpose of conduct
ing a ship through a river, road, or channel, 
or from or into a port. People v. Francisco, 
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wine, one cask at the prow and another at 
the stern, for the king's use. Fleta, lib. 2, c. 
22. 

P I N NAGE. 

P I NN ER. 
keeper. 

Poundage of cattle. 

A pounder of cattle ; a pound-



PINT 

P I NT. A liquid measure of half a quart, or 
the eighth part of a gallon. 

P I O N EER PATENT. See Patent. 

PI O US USES. See Charitable Uses. 

PI PE. A roll in the exchequer ; otherwise 
called the "great roll." A liquid measure 
containing two hogshe'ads. 

P I P E  LI N E. A connected series of pipes for 
the transportation of oil, gas, or water. 

P I PE ROLLS. These were the Great Rolls 
of. the Exehequer and contained the account 
of the king's profits and rents in all the conn
ties of England. They exist in a eontinuous 
series (676 rolls) from 1156 to 1833 (except 
1216 and 14(3). The Chancellor's Roll from 
1255 to 1833 is a duplicate of the Pipe Rolls. 
A single roll of Henry I, but not complete, is 
extant. 2 Holdsw. Hist. E. L. 129. The Pipe 
Rolls are our earliest records ; id. 133. They 
are said to be most instructive as to legal 
rules and institutions ; Brunner, 2 Sel. Essays 
in Anglo-Amer. L. H. 2'.!. 

P I RACY. In criminal law. A robbery or 
forcible depredation on the high seas, with
out lawful authority, done animo furandi, in 
the snirit and intention of universal hostility. 
Unit�d States v. Palmer, 3 Wheat. 610, 4 L. 
Ed. 471. This is the definition of this offense 
by the law of nations. 1 Kent, Comm. 183. 
And see Talbot v. Janson, 3 Dall. 152, 1 L. Ed. 
540 ; Dole v. Insurance Co., 51 Me. 467 ; U. 
S. v. Smith, 5 Wheat. 161, 5 L. Ed. 57 ; U.  
S. v. 1.'he Ambrose Light (D.  C.) 25 F.  408 ; 
Davison v. Seal-skins, 7 Fed. Oas. 192. 

There is a distinction between the offense 
of piracy, as known to the law of nations, 
whieh is justiciable anywhere, and offenses 
created by statutes of particular nations, cog
nizable only before the municipal tribunals 

. of such nations. Dole v. Insurance Co., 2 
CHff. 394, 418, Fed. Cas. No. 3,966. 

The term is also applied to the illicit re
printing or reproduction of a copyrighted 
book or print Dr to unlawful plagiarism from 
it. 

Pirata e'st hostis hum ani generis. 3 Inst. 113. 
A .pirate is an enemy of the human race. 

P I RATE. A person who lives by piracy ; one 
guilty of the crime of piracy. A sea-robber, 
who, to enrich himself, by subtlety or open 
force, setteth upon merchants and others 
trading by sea, despoiling them of their load
ing, and sometimes bereaving them of life 
and sinking their ships. Ridley, Civil & Ecc. 
Law, pt. 2, c. 1, § 3. 

. 

A pirate is one who acts solely on his own 
authority, without any commission or author
ity from a sovereign state, seizing by force, 
and appropriating to himself without dis
crimination, every vessel he meets with. RQb
bery on the high seas .is pir�cy ;  but too con
stitute the offense the taking must be teloni7 
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ous . . Consequently the quo anmno may be in
quired iuto. Davison v. Seal-skins, 2 Paine, 
324, Ifed. Cas. No. 3,661. 

Pirat�s are common sea-rovers, without any 
fixed place of residence, who acknowledge no 
sovereign and no law, and support themselves 
by pillage and depredations at sea ; but there 
are instances wherein the word "pirata" has 
been formerly taken for a sea-captain. Spel
man. 

P I RAT I CAL. "Where the act uses the word 
'piratical,' it does so in a general sense ; im
porting that the aggression is unauthorized 
by the law of nations, hostile in its character, 
wanton and criminal in its commission, and 
utterly without any sanction from any public 
authority or sovereign power. In short, it 
means that the act belongs to the class of of
fenses which pirates are in the habit of per
petrating, whether they do it for purposes of 
plunder, or for purposes of hatred. revenge, 
or wanton abuse of power." U. S. v. The 
Malek Adhel, 2 How. 232, 11 L. Ed. 239. 

P I RAT I CA LLY. A technical word which 
must always be used in an indictment for 
piracy. 3 Inst. 112. 

P ISCA RY. The right of fishing. Thus. com
mon of piscary is the right of fishing in waters 
belonging to another person. 

P I STAREEN. A small Spanish min.. It is 
not made current by the laws of the United 
States. United States v. Gardner, 10 Pet. 618, 
9 L. Ed. 556. 

P I T. in old Scotch law. An excavation or 
cavity in the earth in which women who were 
under sentence of death were drowned. 

A cavity or hole in the ground, natural or 
artificial ; a large hole from which some min
eral deposit is dug or quarried, as a gravel 
pit, a stone pit. Walker v. Dwelle, 187 Iowa, 
1384, 175 N. W. 957, 964. 

PIT  AN D GALLOWS. In Scotch law. A priv
ilege of inflicting capital punishment for 
theft, given by King Malcolm, by which a 
woman could be drowned in a pit, (fo88a,) or 
a man hanged on a gallows, (furca.) Bell. 

P I TCH I NG-PENCE. In old English law. 
Money, commonly a penny, paid for 'pitching 
or setting down ever�' bag of corn or pack of 
goods in a fair or market. Cowell. 

P I TTANCE. A slight repast or refection of 
fish or flesh more than the common allow
ance ; and the pittancer was the officer who 
distributed this at certain appointed festivals. 
Cowell. 

P I X. A mode of testing coin. The ascertain
ing whether coin is of the proper standard 
is in England called "pixing" it ; and there 
are occasions on which resort is had for this 
purpose to an. ancient mode of inquisition 
called the "trial of the piX," before a jury of 
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members of the Goldsmiths' Company. 
Steph. Comm. 540; note. 

2 the term includes aU forms of mineral de-

P I X  JURY. A jury consisting of the members 
of the corporation of the goldsmiths of the 
city of London, assembled upon an inquisi
tion of very ancient date, called the "trial of 
the pix." 

P LACARD. An edict ; a declaration : a man
ifesto. Also an advertisement or public noti
fication. 

PLACE. An old form of the word "pleas." 
Thus the "Court of Common Pleas" was 
sometimes called the "Court of Common 
Place." 

P LACE. This word is a very indefinite term. 
It is applied to any locality, limited by bound
aries, howe.er large or however small. It 
may be used to designate a country, state, 
county, town, or a Yery small portion of a 
town. The extent of the locality designated 
by it must generally be determined by the 
connection in which it is used. Law v. Fair
field, 46 Vt. 432 ; Hentttorne v. State, 35 01,1. 
Cr. 197, 249 P. 429, 430 ; State v. White, 111 
Kan. 196, 206 P. 903, 904 ; Roche Valley Land 
Co. v. Barth, 67 Mont. 353, 215 P. 654, 655 ; 
Carlin v. City of Chicago, 262 Ill. 564, 104 N. 
E. 905, 907, Ann. Cas. 1915B, 213 ; Allison v. 
Hern, 102 Kan. 48, 169 P. 187, 188 ; Kansas 
City Breweries Co. v. I(ansas City, 96 Kan. 
731, 153 P. 523, 524 ; Robinson v. State, 143 
Miss. 247, 108 So. 903, 905 ; Hammell v. State, 
198 Ind. 45, 152 N. E. 161, 163 : State v. Caha
lan, 204 IQwa, 410, 214 N. W. 612, 611:1. 

PLACE OF CONTRACT. The place (coun
try or state) in which a contract is made, and 
whose law must determine questions affecting 
the execution, validity, and construction of 
the contract. Scudder v. Union Nat. Bank, 
91 U. S. 412, 23 L. Ed. 245. 

PLACE OF DELIVERY. The place where 
deli.ery is to be made of goods sold. If no 
place is specified in the contract, the articles 
sold must, in general, be delive.red at the place 
where the�' are at the time of the sale. Hatch 
v. Standard Oil Co., 100 U. S. 134, 25 L. Ed. 
554. 

PLACE WH ERE. A phrase used in the older 
reports, being a literal translation of ,lOCU8 in 
quo (q. 'D.). 
PLACEMAN. One who exercises a public em
ployment, or fills a public station. 

The distinction between an officer and a 
placeman is that the former must take an 
oath of office, the latter 'not. Worthy v. Bar
rett, 63 N. C. 199. 

PLACER. In mining law. A superficial de� 
posit of sand, gravel, or disintegrated rock, 
carrying one or more of the precious metals, 
along the course or under the bed of a wa
ter-course, ancient or current, or along the 
shore of the sea. under the acts of congress, 

posits, except veins of quartz or other ]'"ock 
in place, Rev. St. U. S. § 2329 (30 U SCA § 35). 
See Montana Coal & Coke Co. v. Livingston, 
21 Mont. 59, 52 P. 780 ; Gregory v. Pershbaker 
73 Cal. 109, 14 P. 401 ; Freezer v. Sweeney, 8 
Mont. 508, 21 P. 20 ; Duffield v. San Francisco 
Chemical Co. (C. C. A.) 205 F. 480, 484 ; San 
Francisco Chemical Co. v. Duffield (C. C. A.) 
201 F. 830, 835. 

PLACER CLA I M .  A mining claim located on 
the public domain for the purpose of placer 
mining, that is, ground within the defined 
boundaries which contains mineral in its 
earth, sand, or gravel ; ground which includes 
valuable deposits not "in place," that is, not 
fixed in rock, or which are in a loose state. 
U. S. v. Iron Silver Min. Co., 128 U. S. 673, 9 
Sup. Ct. 1D3, 32 L. Ed. 571 ; Clipper l\1in. Co. v. 
Eli Min. Co., 194 U. S. 220, 24 ' S. Ct. 632, 48 
L. Ed. 944 ; ·Wheeler v. Smith, 5 Wash. 704', 
32 P. 784 ; U. S. v. Ohio Oil Co. (D. C.) 240 F'. 
996, 999 ; Duffield v. San Francisco Chemical 
Co. (C. C. A.) 205 F. 480, 483. 

PLACE R  LOCAT I ON. A placer claim locat
ed and occupied on the public domain. 

PLACET. (Fr.) The nnme of a document in 
French practice requesting an audience of 
the court. Outside of Paris the request is 
made orally, in Paris the avoue of the plain
tiff sends his request to the clerk of the court 
who puts the case on the list. 

PLACIT, or PLAC ITUM.  Decree ; determina
tion. 

PLAC I TA. See Placitum. 

PLACITA COMMUN I A. Common pleas. AU 
civil actions between subject and subject. -3 
B1. Comm. 38, 40. 

PLAC I TA CORONIE. Pleas of the crown. 
All trials for crimes and misdemeanors, 
wherein the king is plaintiff, on behalf of the 
people. 3 B1. Oomm. 40 ; Cowell, Plea. 

Placita de transgressione contra pacem regis, 
in regno Anglire vi et armis facta, secundum 
legem et consuetudinem Ang l ire sine brevi reg'i$ 
placitari non debent. 2 Inst. 311. Pleas of 
trespass against the peace of the king in the 
kingdom of England, made with force and 
arms, ought not, by the law and custom of 
England, to be pleaded without the king's 
writ. 

PLAC I TA J U R IS. Pleas or rules of law ; 
"particular and positive learnings of laws ; "  
"grounds and positive learnings received with 
the law and set down ;" as distinguished from 
maxims or the f()rmulated conclusions of legal 
reason. Bac. Max. pref., and reg. 12. 

Placita negativa duo exit um  non faclu nt. Two 
negative pleas do not form an issue. Lofft. 
415. 



PLACITABILE 

PLAC I TABI LE. In old English law. Plead
able. Spelman. 

PLAC I TAM ENTUM. In old records. The 
pleading of a cause. Spelman. 

PLAC I TARE. To plead. 

PLAC I TATOR. In old records. A pleader. 
Gowell ; Spelman. 

PLACITO RY. Relating to pleas or pleading. 

PLAC ITUM.  
I n  O l d  English Law 

A public assembly at which the king pre
sided, and which comprised men of all de
grees, met for consultation about the great 
affairs of the kingdom. Cowell. 

A court ; a judicial tribunal ; a lord's court. 
'Placita was the style or title of the courts 
at the beginning of the old nisi prius record. 

A suit or cause in court ; a judicial pro
ceeding ; a trial. Plaoita were divided into 
plaoita· coronce (crown cases or pleas of the 
crown, i. e., criminal actions) and placita com
munia, (common cases or common pleas, i. e., 
private civil actions.) 

A fine, mulct, or pecuniary punishment. 
A pleading or plea. In this sense, the term 

was not confined to the defendant's answer 
to the declaration, but included all the plead
ings in the cause, being nomen generalissi
mum. 1 Sa undo 388, n. 6. 

In the old reports and abridgments, "placi
tum" was the name of a paragraph or sub
division of a title or page where the point 
decided in a cause was set out separately. It 
is commonly ahbreviated "pl." 

In the Civil Law 
An agreement of parties ; that which is 

their pleasure to arrange between them. 
An imperial ordinance or constitution ; lit

erally, the prince's pleasure. Inst. 1, 2, 6. 
A judicial dedsion ; the judgment, decree, 

or sentence of a court. Calvin. 

Placitum ali ud personale, al iud reale, aliud mix
tum.  Co. Litt. 284. Pleas [i. e. ,  actions] are 
personal, real, and mixed. 

PLACITUM FRACT U M. A day past or lost 
to the defendant. 1 Hen. I. C. 59. 

PLAC I TU M  NOM I NATU M. The day appoint
�d for a criminal to appear and plead and 
-make his defense. Cowell. 

PLAG IAR ISM. The act of appropriating the 
literary composition of another, or parts or 
passages of his writings, or the ideas or , lan
guage of the same, and passing them off as 
the product of one's own mind. 

PLAG I A R I ST, or PLAGIARY. One who pub
lishes the thoughts and writings of another 
as his own . 
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PLAG I UM.  Lat. In the civil law. Man
stealing ; kidnapping. The offense of entic
ing away and stealing men, children, and 
slaves. Calvin. The persuading a slave to 
escape from his master, or the concealing or 
harboring him without the knowledge of his 
master. Dig. 48, 15, 6. 

PLAG U E. Pestilence ; a contagious and ma
lignant fever. 

PLA I DEU R. Fr. An obsolete term for an 
attorney who pleaded the cause of his client ; 
an advocate. 

PLA I NT. 
I n  English Practice 

A private memorial tendered in open court 
to the judge, wherein the party injured sets 
forth his cause of action. A proceeding in 
inferior courts by which an action is com
menced without original writ. 3 Bl. Comm. 
373. This mode of proceeding is commonly 
adopted in cases of replevin. 3 Steph. Comm. 
666. f 

I n the Civil Law 
A complaint ; a form of action, particularly 

one for setting aside a testament alleged to 
be invalid. This word is the English equival
ent of the Latin "querela." 

PLA I NT I F F. A person who brings an ac
tion ; the party who complains or sues in a 
personal action and is so named on the rec
ord. Gulf, etc. ,  R. Co. v. Scott (Tex. Civ. 
App.) 28 S. W. 458 ; Canaan v. Greenwoods 
Turnpike Co., 1 Conn. 1.  

Plaintiff I n Error 

The party who sues out a writ of error to 
review a judgment or other proceeding at 
law. 

Use Plai ntiff 

One for whose use (benefit) an action is 
brought in the name of another. Thus, where 
the assignee of a chose in action is not allow
ed to sue in his own name, the action would 
be entitled "A. B. (the assignor) for the use 
of C. D. (the assignee) against E. F." In this 
case, C. D. is called the "use plaintiff." 

PLAN. A map, chart, or design ; being a de
lineation or projection on a plane surface of 
the ground lines of a house, farm, street, 
city, etc., reduced in absolute length, but pre
serving their relative positions and propor
tion. Jenney v. Des Moines, 103 Iowa, 34'7, 72 
N. W. 550 ; Wetherill V. Pennsylvania R. Co., 
195 Pa. 156, 45 A. 658. 

Method of action, procedure, arrangement, 
"Or scheme. Noice V. Schnell, 101 N. J. Eq. 
252, 137 A. 582, 589, 52 A. L. R. 965. 

. PLAGIARI US. Lat. In the' civil law. A P LANT • .  The fixtures, tools, machinery, and 
man-stealer ; a kidnapper. Dig. 48, ' 15, 1 ; ' 4 apparatus which are necessary to carI.'Y on a 
BI. Comm. 219. trade or business. Wharton. South'ern Bell 



' Tel. Co. v. D' Alemberte, 39 Fla. 25, 21 So. 
, 570 ; Sloss-Sheffield Steel Co. v. Mobley, 139 
Ala. 425, 36 So. 181 ; Maxwell v. Wilmington 

. Dental Mfg. Co. (C. C.) 77 F. 941 ; Nelson v. 
Downtain (Tex. Com. App.) 265 S. ,V. 135, 
139 ; Lipstein v. Provident Loan Society of 
New York, 154 App. Div. 732, 139 N. Y. S. 

' 799, 800 ; State e'x reI. Acme Products Co. v. 
�Moss, 160 La. 724, 107 So. 505 ; Holland-Blow 
· Stave Co. v. Spencer, 16 Ala. App. 227, 77 So. 
' 65, 66 ; Wiley v. Solvay Process Co., 215 N. 
Y. 584, 109 N. E. 606, 608, Ann. Cas. 1917A, 

:314 ; State Public Utilities Commission v. 
Noble, 275 111. 121, 113 N. E. 910, 912 ; Mc
Keon v. Proctor & Gamble Mfg. Co., 154 App. 
Div. 740, 139 N. Y. S. 805, 806 ; Tennessee 
Coal, Iron & R. Co. v. Wiggins, 198 Ala. 346, 
73 So. 516, 517. 

I n  English Law 
A colony ; an original settltement in a 

:new country. See 1 BI. Comm. 107. 

I n  American Law 
A farm ; a large cultivated estate. Used 

·ehiefty in the southern states. 
In North Carolina, "plantation" signifies 

the land a man owns whkh he is cultivating 
more or less in annual crops. Strictly, it 
designates the place planted ; but in wills 
it is generally used to denote more than the 
'inclosed and cultivated fields, and to take in 
the necessary woodland, and, indeed, com
monly all the land forming the parcel or par
·eels under culture as one farm, or even what 
is worked by one set of hands. Stowe v. 
Davis. 32 N. C. 431. 

P LAT, or PLOT. A map, or representation 
-on paper, of a piece of land subdivided into 
]ots, with streets, alleys, etc., usually drawn 
·to a scale. McDaniel v. Mace, 47 Iowa, 510. ; 
Burke v. McCowen, 115 Cal. 481, 47 P. 367. 

P LAY-DE BT. Debt contracted by gaming. 

PLAZA. A Spanish word, meaning a public 
square in a city or town. Sachs v� Towanda, 
79 Ill. App. 441 ; Kelly v. Town of Hayward, 
192 Cal. 242, 219 P. 749. 

. PLEA. 
In Old Engl ish Law 

A suit or action. Thus, the power to "hold 
vie as" is the power to take cognizance of 
actions or suits ; so "common pleas" · are 
actions or suits between private persons. And 
this meaning of the word still appears in the 
modern declarations, where it is stated, e. 

. 0.,  that the defendant "has been summoned 
to answer the plaintiff in a plea of debt." 

I n  Common-Law Practice 
A pleading ; any one in the series of plead

ings. More particularly, the first pleading 

PLEA 

in an action at hl.w makes to the plaintiff's 
declaration, and in which he sets up matter 
of tact as defense, thus distinguished from 
a demurrer, whiCh interposes objections on 
grounds of law. 

I n  Equity 
A special answer showing or relying uPon 

one or more things as a cause why the suit 
should be either dismissed or delayed or 
barred. Mitf. Eq. PI. 219 ; Coop. Eq. PI. 
223. 

A short statement, in response to a bill in 
equity, of facts whkh, if inserted in the bill, 
would render it demurrable ; while an answer 
is a complete statement of the defendant's 
case, and contains answers to any interroga
tories the plaintiff may have administered. 
Hunt, Eq. pt. 1, c. 3. 

I n  General 
-Affirmative plea. One which sets up a single 
fact, not appearing in the bill, or sets up a 
number of circumstances all tending to es
tablish a single fact, which fact, if existing, 
destroys the complainant's case. Potts · v. 
Potts (N. J. Ch.) 42 A. 1055. 

-Anomalous plea. One which is partly nf
firmath'e and partly negative. Baldwin v. 
J�lizabeth, 42 N. J. Eq. 11, 6 A. 275 ; Potts v. 
Potts (N. J. Ch.) 42 A. 1055. 

-B,ad plea. One which is unsound or insuffi
cient in form or substance, 01' which does 
not technically answer or correspond with 
the pleading whiCh preceded it in the action. 

-Com mon pleas. Common causes or suits ; 
civil actions brought and prosecuted between 
subjects or citizens, as distinguished from 
pleas of · the crown or criminal cases. 

-Cou nter-plea. A plea to some matter in
cidental to the main object of the suit, and 
out of the direct line of pleadings. In the 
more ancient system of pleading, counter-plea 
was applied to what was, in effect, a replica
tion to aid prayer, (q. v. ;) that is, where a 
tenant for life or other limited interest in 
land, having an action brought against him 
in respect to the title to such land, prayed 
in aid of the lord or reversioner for his bet
ter defense, that which the demandant alleg
ed against either request was called a "coun
ter-plea." Cowell. 

-Dilatory p,leas. See Dilatory. 

-Double plea. One having the technical fault 
of duplicity ; one consisting of several dis
tinct and independent matters alleged to the 
same point and requiring different answers. 

-False plea. A sham plea. See infra. And 
see People v. McCumber, 18 N. Y. 321, 72 Am. 
Dec. 515 ; Pierson v. Evans, 1 Wend. (N. 
Y.) 30. 

· on the part of the defendant. In the strict- -Foreign plea. A plea ohjecting to the juris-
· est sense, the answer which the defendant diction of a judge, on the ground that he had 
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not cognizance of the subject-matter of the ly executed by the party authorized to re1ease 
suit. Cowell. the claim. Landis v. Morrissey, 69 Cal. 83, 10 

-Negative plea. One which does not under
take to answer the various allegations of the 
bill, but specifically denies some particular 
fact or matter the existence of which is es
sential to entitle the complainant to any re
lief. See Potts v. Potts (N. J. Ch.) 42 A. 
1056. 

-Perem ptory pleas. "Pleas in bar" are so 
termed in contradistinction to that class of 
pleas called "dilatory pleas." The former, 
viz., peremptory pleas, are usually pleaded 
to the merits of the action, with the view of 
raising a material issue between the parties ; 
while the latter class, viz., dilatory pleas, are 
generally pleaded with a view of retarding the 
plaintiff's proceedings, and not for the purpose 
of raising an issue upon which the parties 
may go to trial and settle the point in dis
pute. Peremptory pleas are also called "pleas 
in bar," while dilatory pleas are said to be 
in abatement only. Brown. 

. 

-,Plea in abatement. In practice. " Plea in 
ahatement" is  one which, without disputing 
justice of plaintiff's claim, objects to place, 
mode, or time of asserting it ; it allows plain
tiff to renew suit in another place or form, 
or at another time, and does not assume to 
answer action on its merits, or deny exist
ence of particular cause of action on which 
plaintiff relies. Dickenson v. Hawes, 32 Ga. 
App. 173, 122 S. E. 811, 812 ; Harris v. North, 
78 W. Va. 76, 88 S.  E. 60'3, 604, 1 A. L. R. 356 ; 
Pinel v. Campsell, 190 Mich. 347, 157 N. W. 
271, 273 ; Hurst v. Everett (C. C.) 21 F. 221 ; 
Wilson v. 'Vinches.ter & P. R. Co. (0. C.) 82 
F. 18 ; Middlebrook v. Ames, 5 Stew. & P. 
(Ala.) 166. 

-Plea in bar. In practice. A plea which goes 
to bar the plaintiff's action ; that is, to defeat 
it absolutely and entirely. 1 Burrill, Pro 
162 ; 3 Bl. Camm. 303 ; Rmvson V. Knight, 71 
Me. 102 ; Norton v. Winter, l Or. 48, 62 Am. 
Dec. 297 ; Wilson v. Knox County, 132 Mo. 
387, 34 S. 'V. 45. 

-Plea in d isc-liarge. One \vhich admits that 
the plaintiff had a cause of action, but shows 
that it was discharged by some subsequent 
or collateral matter, as, payment or accord 
and satisfaction. Nichols v. Cecil, 106 Tenn. 
455, 61 S. W. 768. 

P. 258. 

-Plea side. The plea side of a court is that 
branch or department of the court which en
tertains or takes cognizance of civil actions 
and suits, as distinguished ·from its criminal 
or crown department. Thus the court of 
king's bench is said to have a plea side and 
a crown or criminal side ; the one branch or 
department of it being devoted to the cog
nizance of civil actions, the other to criminal 
proceedings and matters peculiarly concern
ing the crown. So the court of exchequer is 
said to ha,e a plea side and a crown side ; 
the one being appropriated to civil actions, 
the other to matters of revenue. Brown. 

-Pleas in sho·rt by consent. Pleas which are 
intended to be nothing more than a mel'e 
outline, or sketch of the defense they re
spectively set up. Lacy, Terrel l  & Co. v. 
Rockett, 11 Ala. 1002, 1010 ; Steele v. \Val1�er, 
115 Ala. 485, 21 So. 942, 943, 67 Am. St. Rep. 
62. 

-Pleas of the er·own. In English law. A 
phrase now employed to signify criminal 
causes, in which the king is a party. Former· 
ly it signified royal causes for offenses of a 
greater magnitude than mere misdemeanors. 

-Pleas roll .  In English practice. A record 
upon which are entered all the pleadings in 
a cause, in their regular order, and the is:. 
sue. 

-Pure plea. In equity pleading. One which 
relies wholly on some matter outside those 
referred' to in the bill ; as a plea of a re
lease on a settled account. 

-Sham plea. A false plea ; a plea of false 
or fictitious matter, subtly drawn so as to 
entrap an opponent, or create delay. 3 Chit. 
Pro 729, 730. A vexatious or false defense, 
resorted to under the old system of pleading 
for purposes of delay and annoyance. Steph. 
PI. 383. Mr. Chitty defines sham pleas to 
be pleas so palpably and manifestly untrue 
that the court will assume them to be so ; 
pleas manifestly absurd. 'Vhen answers or 
defenses admit of la\vyer-like argument, such 
as courts should listen to, they are not "sham," 
in the sense of the statute. When it needs 
argument to prove that an answer or demur
rer is frivolous, it is not frivolous, and should 

-Plea in reconvention.  In the civil law. A not be stricken off. To warrant this summary 

plea which sets up new matter, not in defense mode of disposing of a defense, the mere read
to the action, but by way of cross-complaint, iug of the pleadings should be sufficie,nt to 
set-off, or counterclaim. disclose, without ' deliberation and without a 

doubt, that the defense is sham or irrelevant. 
-Plea of gu i lty. A coIifession of guilt in open Cottrill v. Cramer, 40 Wis. 559. 'A "sham 
court. ' Griffin v. State, 12 Ga. App. 615, 77 plea" is one good on its face, but false in 
S. E. 1080, 1084 ; Stokes v. State, 122 Ark. fact. In re -Beain; 93 N. i. Eq;' 593, 117 A. 56, 182 S. W. 521 ; Accardi v. U� S. (C. O. A.) 613� 614. At common law a plea was consid-15 F :(,2d) 619, 621. . ered sham when it was palpably or ihherently 
-Plea of release. One which admits the cause false, and from the plain or conceded facts in 
of· action, but sets forth a .  release subsequent- the case ;must have ' been known to the · party' 
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interposing it to be false. FIdelity Mut. Life 
Ins. Co. v. Wilkes Barre & H. R. Co., 98 N. 
J. Law, 501, 120 A. 734, 735. 

-Special p lea. A special kind of plea In bar, 
distinguished by this name frQm the general 
issue, and consisting usuallY' of some new 
affirmative matter, though it may also be in 
the form of a traverse 0'1' denIal. See Steph. 
PI. 52, 162 ; Allen v. New Haven & N. Co., 
49 CQnn. 245. 

�pecial p,lea In bar. One which advances new 
matter. It differs from the general, in this ; 
that the latter denies some material allega
tion, but never advances new matter. Gould, 
PI. c. 2, § 3�. 

PLEAD. To make, deliver, or file any plead
ing : to conduct the pleadings in a cause. To 
interpose any pleadillg in a suit whkh con
tains allegations of fact ; in this sense the 
word is the antithesis of "demur." More 
pnrti<'ularly, to deliver in a formal manner 
the defendant's answer to the plaintiff's decla
ration, or to the Indictinent, as the case may 
be. 

To appear as a pleader or advocate in a 
cause ; to argue a cause in a court of jus
tice. But this meaning of the word is not 
technical, but colloquial. 

,PLEAD A STATUTE. Pleading a statute is 
stating the facts which bring the case with
in it ; and "counting" on it, in the strict lan
guage of pleading, is ' making express refer
ence to it by apt terms to show the source 
of right relied on. McCullough v. Colfax 
County, 4 Neb. (Unof.) 543, 95 N. W. 31. 

PLEA D  I SSUABLY. This means to interpose 
such a plea as is calculated to' raise a materi

, al issue, either Qf law or of fact. 

�PLEAD OV ER. To pass Qver, or omit to 
:notice, a material allegation in the last plead
ing of the opposite party ; to pass by a de

' fect in the pleading of the other party with-
out taking advantage of it. In another sense, 
to plead the general issue, after one has in
terposed a demurrer or special plea which 
has been dismissed by a judgment of re

, spondeat ouster. 

PLEADING 

at common law was a highly technical and 
difficult art, there was a class of men known 
as "special pleaders not at the har," who held 
a position intermediate between counsel and 
attorneys. The class is now almost extinct, 
and the term " pleaders" is generally applied, 
in England, to junior members of the CQm
mon-Iaw bar. Sweet. 

Special Pleader 

In English practice. A person whose pro
fessional Qccupation is to give' verhal or writ
ten opiniQns uPQn statements made yerbally 
0'1'. in writing, and to' draw pleading�, civil 
Qr criminal, and such practical proceedings 
as may be out of the usual course. 2 Chit. 
Pr. 42. 

Special , pleaders were not necessarily at 
the bar ; but those that were not required to 
take out annual certificates under 33 & 34 • 
Vict. c. 97, §§ 60, 63 ; l\foz. & W. 

PLEA D I  NG. The peculiar science or system 
of rules -and principles, establiShed in the 
common law, according to which the plead
ings or responsiVe allegations of litigating 
parties are framed, with a yiew to preserve 
technical propriety and to produce a proper 
issue. 

The process performed by the parties to 
a suit or action, in alternately presenting 
written statements of their contention, eaeh 
responsive to that which precedes, and each 
serving to' narrow the field of controversy, 
until there evolves a single point, affirmed on 
one side and denied on the other, called the 
"issne," upon which they then go to trial. 

The act or step of interposing any one of 
the pleadings in a cause, but particularly 
one on the part of the defendant ; and, in the 
strictest sense, one which sets up allegations 
of fact in defense to the action. 

The name "a pleading" is also given to any 
one of the formal written statements of ac
cusation or defense presented by the parties 
alternately in an action at law ; the aggre
gate of such statements filed in any Qne cause 
are termed "the pleadings." 

The Qral advocacy of a client's cause in 
court, by his barrister or counsel, is some
times called "pleading ;" but this is a popu
lar, rather than technical, use. 

,PLEAD TO T H E  MERITS. This is a phrase I n  Chancery Practice 
"of long standing and accepted usage in the 
Ia w, and distinguishes those pleas which an- Consists in making the formal written al

; swer the cause of action and on which a legations or statements of the respective par-

trial may be had from all pleas of a different , ties on the record to maintain the suit, or to' 

, character. Rahn v. Gunnison, 12 Wis. 529. defeat it, of which, when contested in mat

PLEAD ED. Alleged or averred, in form, in 
a judicial proceeding. 

It more often refers to matter of defense, 
but not invariably. To say that matter in a 
declaration 0'1' replication is not well pleaded 
would not be deemed erroneous. Abbott. 

;,PLEADER. A person whose business it is 
tto draw pleadings. Formerly, when pleading 

ters of fact, they propose to offer proofs, and 
in matters Qf law to offer arguments to the 
court. Story, Eq. PI. § 4, note. 

In General 
-Double pleading. This is not allowed either 
in the declaration or subsequent pleadings. 
Its meaning with respect to the former is 
that the declaration must not, in support of 
a single demand, allege, several distinct mat-
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tel'S, by any one of which that demand is suf
ficiently supported. With respect to the sub
sequent pleadings, the meaning is that none 
of them is to contain several distinct answers 
to that which preceded it ; and the reason of 
the rule in each case is that such pleading 
tends to several issues in respect of a single 
claim. Wharton. 

-Special p leading. When the allegations (or 
"pleadings," as they are called) of the con
tending parties in an action are not of the 
general or ordinary form, but are of a more 
complex or special character, they are denomi
nated "special pleadings ;" and, when a de
fendant pleads a plea of this description, (i. 
e., a special plea,) he is said to plead specially, 
in opposition to pleading the general issue. 
These terms have given rise to the popular 
denomination · of that science which, though 

• properly called "pleading," is generally known 
h,v the name of "special pleading." Brown. 
The allegation of special or new matter in op
position or explanation of the last previous 
averments on the other side, as distinguished 
from a direct denial of matter previonsly al
leged by the opposite party. Gould, PI. c. 1, § 
18 ; Gelston v. Hoyt, 3 Wheat. 246, 4 L. Ed. 
381 ; Com. Dig. Pleader (E 15) ; Steph. Pl., 
And. ed. 240, n. In popular langnage, the 
adroit and plausible advocacy of a clfent's 
case in court. Stimson, Law Gloss. 

P LEAD I NGS. The pleadings are the formal 
allegations by the parties of their respective 
claims and defenses, for the judgment of the 
court. Code Civ. Proc. Gal. § 420 ; Smith v. 
Jacksonville Oil Mill 00'. , 21 Ga. App. 679, 
94 S. E. 900, 901 ; 'Vilkinson v. Stone, 82 Okl. 
296, 200 P. 196, 199 ; Treadgold v. Willard, 81 
Or. 658, 160 P. 803, 805. 

The individual allegations of the respective 
parties to an action at common law, proceed
ing from them alternately, in the order and 
under the distinctive names following : The 
plaintiff's declaration, the defendant's plea, 
the plaintiff's replication, the defendant's re
joinder, the plaintiff's surrejoinder, the de
fendant's re.butter, the plaintiff's surrebutter; 
after which they have no distinctive names. 
Burrill. 

The term "pleadings" bas a technical and well
defined meaning. Pleadings are written allegations 
of what is affirmed on the one side, or denied on 
the other, disclosiIig to the court or jury having to 
try the cause the real matter In dispute between the 
parties. Desnoyer v. Hereux, 1 Minn. 17 (Gil. 1) . 
PLEBAN US. In old English ecclesiastical 
law. A rural dean. Cowell. 

PLEB E I AN. One who is classed among the 
common people, as distinguished from the 
nobles. 

P L E B E I TY, or P L E B I TY. The common or 
meaner sort of people ; the plebeians .. 

P LE BEYOS. In Spanish law. Commons ; 
those who exercise any trade, or who culti-
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vate the soil. 'White, New Recop. b. 1, tit. 5, 
c. 3, § 6, and note. 

PLEB IANA. In old records. A mother 
church. 

PLEB ISCITE . •  In modern constitutional law, 
the name "plebiscite" has been given to a vote 
of the entire people, (that is, the aggregate of 
the enfranchised individuals composing a 
state or nation,) expressing their choice for 
or against a proposed law or enactment, sub
mitted to them, and which, if adopted, will 
work a radical change in the constitution, or 
which is beyond the powers of the regular 
legislative body. The proceeding is extraor
dinary, and is generally revolutionary in its 
character ; an example of which may be seen 
in the plebisoites submitted to the French peo
ple by Louis Napoleon, whereby the Second 
Empire was established. But the principle of 
the plebiscite has been incorporated in the 
modern Swiss constitution, (under the name 
of "referendum,") by which a revision of the 
constitution must be undertaken when de
manded by the vote of fifty thousand Swiss 
citizens. Maine, Popular Govt. 40, 96. 

PLEBISC ITUM.  Lat. In Roman law. A 
law enacted by the plebs or commonalty, (that 
is, the citizens, with the exception of the 
patricians and senators,) at the request or on 
the proposition of a plebeian magistrate, such 
as a "tribune." Inst. 1, 2, 4.  

PLEBS. Lat. In Roman law. The common
alty or citizens, exclusive of the patricians 
and senators. lust. 1, 2, 4. 

P LEDABLE. L. Fr. That may be brought 
or conducted ; as an action or "plea," as it 
was formerly called. B ritt. c. 32. 

P LEDGE. In the law of bailment. A bail
ment of goods to a creditor as security for 
some debt or engagement. A bailment �r de
livery of goods by a debtor to his creditor, to 
be kept till the debt be discharged. Story. 
Bailm. § 7 ;  Civ. Code La. art. 3133 ; 2, Kent, 
Comm. 577 ; Stearns v. Marsh, 4 Denio (N. Y.} 
229, 4i7 Am. Dec. 248 ; Sheridan v. Presas, 18-
Misc. 180, 41 N. Y. S. 451 ; Bank of Rochester 
�. Jones, 4 N. Y. 507, 55 Am. Dec. 290 ; East· 
man v. Avery, 23 Me. 250 ; Belden v. Perkins, 
78 Ill. 452 ; Wilcox v. Jackson, 7 Colo. 521, 
4 P. 966 ; Gloucester Bank v. Worcester, 10 
Pick. (Mass.) 531 ; Lilienthal v. Ballou, 125-
Cal. 183, 57 P. 897. 

The necessary elements to constitute a con
tract one of "pledge" are :  Possession of the 
pledged property must pass from the pledgor 
to the pledgee ; the legal title to the property 
must remain ip the pledgor ; and the pledgee 
must have a lien on tlie property for the pay
ment o.f a debt 0.1' the performance o.f an ob
ligatiO'n due him by the pledgo.r or some other 
person-while, in · a "chattel mortgage," the 
legal title passes to the mortgagee subject to. 
a defeasance� Rice v. Garnett, 17 Ala . . App. 
239, 84 So. · 557, 558 ; Campbell v. Redwine 
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Bros., 22 Ga. App. 455, 96 S. E. 347 ; Prosser 
T. Norton, 126 Ok!. 202, 259 P. 217, 218; A. H. 
Averill Machinery Co. v. Bain, 50 Mont. M2, 
148 P. 334 ; Miller v. Hamilton (0. C. A.) 233 
F. 402, 406 ; Sneeden Y. Nurnberger's Market, 
192 N. C. 439, 135 S. E. 328, 330 ; McAndrews 
v. Idawa Gold Mining Co., 54 N. D. 734, 210 
N. W. 514, 519, 51 A. L. R. 1123. 

Pledge is a deposit of personal property by 
way of security for the performance of an
other ad. Civ. Code Cal. § 2986. 

The specific article delivered to the creditor 
in security is also called a "pledge" or 
"pawn." 

There is a clear distinction between mortgages 
and pledges. In a pledge the legal title remains 
in the pledgor ; in a mortgage it passes to the 
mortgagee. In a mortgage the mortgagee need not 
have possession ; ' in a pledge the pledgee must have 
possession, though it be only constructive. In a 
mortgage, at common law, the property on non-pay
ment of the debt passes wholly to the mortgagee ; 
in a pledge the property is sold, and only so much 
of the proceeds as will pay his debt passes to the 
pledgee. A mortgage is a conditional conveyance of 
property, which becomes absolute unless redeemed at 
a specified time. A pledge is not strictly a convey
ance at all, nor need any day of redemption be ap
pointed for it. A mortgagee can sell and deliver the 
thing mortgaged, subject only to the right of re
demption. A pledgee cannot sell and deliver his 
pawn untn the debt is due and payment denied. 
Bouvier. 

There are two varieties of the contract of pledge 
known to the law of Louisiana" viz:, pawn and 
antichresis ; the former relating to chattel secu
rities, the latter to landed securities. See Civ. Codt' 
La. art. 3134 ; and see those titles. 

-Pled·ges of prosecution. In old English law. 
No person could pro�·ecute a civil action with
out having in the first stage of it hvo or 
more persons as pledges of prosecution ; and 
if judgment was giYen against the plaintiff, or 
he deserted his suit, both he and his pledges 
were liable to amercement to the king pro 
talso clamore. In the course of time, how
ever, these pledges were disused, and the 
names of fictitious persons substituted for 
them, two ideal persons, John Doe and Rich
ard Roe, haYing become the common pledges 
of eyery suitor ; and now the use of such 
pledges is altogether discontinued. Brown. 

-Pledges to restore. In England, before the 
plaintiff in foreign attachment can issue exe
cution against the property in the hands of 
the garnishee, he must find "pledges to re
store," consisting of two householders, who 
enter into a recognizance for the restoration 
of the property, as a security for the protec
tion of the defendant ; for, as the plaintiff's 
debt is not prayed in any stage of the proceed. 
ings, the court guards the rights of the ab
sent defendant by taking security on his be
half, so that if he should afterwards disprove 
the plaintiff's claim he may obtain restitution 
of the property attached. Brand. For. At
tachm. 93 ; Sweet. 

PLENARY 

PLEDG EE. The party to whom goods are 
pledged, or delivered in pledge. Story, BaHm; 
§ 287. 

PLEDGERY. Suretyship, or an undertaking 
or answering for

' 
another. Gloucester Bank v. 

'Vorcester, 10 Pick. (Mass.) 531. 

PLEDG ES. 
I n  Pleading 

Those persons who became sureties for the 
plaintiff's prosecution of the suit. Their 
names were anciently appended at the foot of 
the dedaration. In time it became purely a 
formal matter, because the plaintiff was no 
longer liable to be amerced for a false claim, 
and the fictitious persons John Doe and Rich
ard Roe became the universal pledges, or they 
might be omitted altogether ; 1 Tidd, Pl'. 455 ; 
.A.rchb. Ciy. PI. 171 ; or inserted at any time 
before judgment ; they are now omitted. 

P LEDGOR. The party delivering goods in 
pledge ; the party pledging. Story, Bailm. 
§ 2S7. 

P LEG IABI LIS. In old English law. That 
may be pledged ; the subject or pledge or se
curity. Fleta, lib. 1, c. 20, § 98. 

P LEG I I DE PROSEQU EN DO. Pledges ' to 
prosecute with effect an action of replevin. 

PLEG I I  DE RETO RNO HABENDO. Pledges 
to return the subject of distress, should the 
right be determined against the party bring
ing the action of replevin. 3 Steph. Comm. 
(7th Ed.) 422n. 

PLEG I I S  ACa.U I ETAN D I S. A writ that an
ciently lay for a surety against him for whom 
he was surety, if he paid not the money at 
the day. Fitzh. Nat. Brev. 137. 

P LENA }ETAS. Lat. In old English law. 
Full age. 

Plena et celeris justitia fiat partibus. 4 Inst. 
67. Let full and speedy justice be done to the 
parties. 

P LENA FORISFACTU RA. A forfeiture of 
all that one possesses. 

P LENA PROBAT I O. In the civil law. .A. 
term used to Signify full proof, (that is, proof 
by two witnesses,) in contradistinction to 
sem1-plena probatio, which is only a presump
tion. Cod. 4, 19, 5. 
P LENARTY. In English law. Fullness ; a 
state of being full. .A. term applied to a 
benefice when full, or possessed by an incum
bent. The opposite state to a vacation, or 
vacancy. Cowell. 

PLENARY • .  Full ; entire ; complete ; un
abridged. 

In the ecclesiastical courts, (and in admi
ralty practice,) causes are divided into plena
ry and summary. The former are those il'l 
whose proceedings the order and solemnity of 



PLENARY CONFESSION' 

the law is required to be exact1y observed, soo 
that if there is the least depmiure from that 
order, or disregard- of that solemnity, the 
whole proceedings are annulled. Summary 
causes are those in which it is unnecessary to 
pursue that order and solemnity. Brown. 
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York Theatre Co., 206 App. Div. 148, 200 
N. Y. S. 696, 698 ; People ex reI. Frederick 
Loeser & Co. v. Goldfogle, 220 App. Div. 326, 
221 N. Y. S. 342, 346. 

PLOW-ALMS. The ancient payment of a 
penny to the church from every plow-land. 

P LENARY CON FESS I O N. A full and com- 1 Mon. Angl. 256. 
plete confession. An admission or confession, 
whether in civil or criminal law, is said to be 
"plenary" when it is, if believed, conclusive 
against the person making it. Best, Ev. 664 ; 
Rosc. Crim. Ev. 39. 

P LEN E. Lat. Completely ; fully ; suffi
ciently. 

PLEN E ADM I N I STRAV I T. In practice. A 
plea hy an executor or administrator that he 
has fully administered all the assets that have 
come to his hands, and that no assets remain 
out of which the plaintiff's claim could be 
satisfied. 

P LENE ADM I N ISTRAV I T  P RIETER • .  In 
practice. A plea hy an executor or adminis
trator that he has "fully administered" all 
the assets that have come to his hands, "ex
cept" assets to a certain amount, which a re 
not sufficient to satisfy the plaintiff. 1 T'idd, 
Pro 644. 

P LE N E  COM PUTAV I T. He has fully ac
counted. A plea in an action of account ren
der, alleging that the defendant has fully ac
counted. 

P LE N I POTENT IARY. One who has full 
power to do a thing ; a person fully com
missioned to aCt for another. A term applied 
in international law to ministers and envoys 
of the second rank of public ministers. 
Wheat. Hist. Law Nat. 266. 

P LENUM DOM I N I UM. Lat. In the civil 
law. Full ownership ; the property in a thing 
united with the usufruct. Cal Yin. 

PLOW-BOTE. An allowance of wood which 
tenants are entitled to, for repairing their 
plows and other implements of husbandry. 

PLOW-LAN D. A quantity of land "not of 
any certain content, but as much as a plow 
can, by course of husbandry, plow in a year." 
Co. Litt. 69a. 

Tillable. Govier v. Brechler, 159 Wis. 1tl7, 
149 N. W. 740, 742. 

PLOW-MO NDAY. The Monda'y after twelfth
day. 

PLOW-S I LVER. Money formerly paid hy 
some tenants, in lieu of service to plow the 
lord's lands. 

PLUM BATU RA. Lat. In � the civil law. 
Soldering. Dig. 6, 1, 23, 5. 
PLU M BUM.  - Lat. In the civil law. Lead. 
DiZ. 50, 16, 242, 2. 

PLU NDER, 'P. The most common' meaning 
of the term "to plunder" is to take property 
from persons or places by open force, and 
thi§l may be in course of a lawful war, or 
by unlawful hostility, as in the case of pirates 
or banditti. But in another and very com
mon meaning, though in some degree figura
tive, it is used to express the idea of taking 
prop2rty from a person or place, without just 
right, but not expressing the nature or qual
ity of the wrong done. " Carter V. Andrews, 16 
Pick. (Mass.) 9 ;  U. S. v. Stone (C. C.) 8 F. 
248 ; U. S. V. Pitman, 27 Fed. Cas. 540.. 

PLU N DER, n. Personal property helonging 
PLEV I N  . .  A warrant, or assurance. to an enemy, captured and appropriated on 

land ; booty. Also the act of seizing sueh 
P LEYTO. In Spanish law. The pleadings in property. See Booty ; Prize. a cause. White, New Recap. b. 3, tit. 7. 

P L I GHT. I ld E l' h I A t t 
PLU N DERAGE. In maritime law. The em-

- n 0 j ng IS aw. n es a e, bezzlement of goods on board of a ship is so with the habit and quality of the land : ex- called. 
tending to a rent charge and to a possibility 
of dower. Co. Litt. 221b ; Cowell. 

P LO I(-PEN N I N. A kind of earnest used in 
public sales at Amsterdam. 'Vharton. 

PLOTTAGE. A term used in appraising land 
values and particularly in eminent domain 
proceedings, to designate the additional value 
given to city lots by the fact that they are 
contiguous, which enables the owner to utilize 
them as large blocks of land. See In re 
Armory Board, 73 App. Div. 152, 76 N. Y. S. 
766 ; In re Certain Lands on North Shore of 
Harlem River in City ' of New York, 127 Misc. 
710, 217 N. Y. S. 544, 562 ; Erlanger v. New 

PLURAL. Containing more than one ; con
sisting of or designating two or more. Web-" 
ster. 

' 

PLU RAL MARRIAGE. See Marriage. 

Pluralis numerus est duobus contentus. 1 
Holle, 476. The plural number "is satisfied by 
'two. 

PLURAL I ST. One that holds more than one 
ecclesiastical benefice, with cure of souls. 

PLURALITER. In the plural 10 East, 158, 
- argo 



1371 

PLURALITY. In the law of elections. The 
excess of the votes cast for one candidate 
oyer those 

'
cast for any other. Where the-re 

are only two candidates, he who receives the 
greater number of the votes cast is said to 
have a m'J.jority ; when there are more than 
two competitors for the same office, .. the per
son who receives the greatest number of. votes 
has a plurality, but he has ilOt a majority 
unless he receives a greater number of votes 
than those cast for nIl his competitors com
bined, or, in other words, more than one-half 
of the total number of votes cast. 

In ecclesiastical law, "plurality" means the 
holding two, three, or more benefices by the 
same incumbent ; and he is called a "plural
ist." Pluralities are now abolished, except 
in certain cases. 2 Steph. Comm. 691, 692. 

a dozen of champagne, when the contract was 
only for a dozen of wine generally.) '  Prior 
to Justinian's time, this offense was in gen
eral fatal to the action ; but, under the 
legislation of the emperors Zeno and Justin
ian, the offense (if re, loco, or causa) exposed 
the party to the payment of three times the 
damage, if any, sustained by the other side, 
and (if tempore) obliged him to postpone his 
action for double the time, and to pay the 
costs of his first action before commencing a 
second. Brown. 

Plus valet consuetudo quam concessio. Cus
tom is more pow�rful than grant. 

Plus valet unus oculatus testis quam auritl 
decem. One eye-witness is of more weight 
than ten ear-witnesses, [or those who speak 

Plures cohreredes sunt quasi unum corpus prop- from hearsay.] 4 lnst. 279. 

tel' unitatem juris quod habent. Co. Litt. 163. 
Several co-heirs are, as it were, one body, Plus vident oculi quam oculus. Several eyes 

by reason of the unity of right 'which they see more than one. 4 lnst. 160. 

possess. PO. LO. SUO. An old abbreviation for the 
Plures participes sl,lnt quasi unum corpus, In eo words "ponit loco suo," (puts in his place,) 
quod unum jus habent. Co. Litt. 164. Several used in warr.ants of attorney. Townsh. PI. 
parceners are as one body, in that they have 431. 
one right. 

PLU R I ES. Lat. Often ; frequently. When 
an original and alias writ have been issued 
and proved ineffectual, a third writ, called a 
"pluries writ," may frequently be issued. It 
Is to the same effect as' the two former, ex
eept that it contains the words, "as we have 
often commanded you," ("sicut pluries 
prreccpimu8,") after the usual commence
ment, "'Ve command you." 3 Bl. Comm. 283 ; 
Archb. Pl'. 585. 

. 

PLU R I ES F l .  FA. A writ issued where oth
er commands of the court have proved in
effectual. United States v. Board of Direc
tors of Public Schools, Parish of Orleans (C. 
C. A.) 229 F. 1, 3. 

'PLUR I S  PET I T I O. Lat. In Scotch prac-

POACH. To steal game on a man's land. 

POACH I NG. In English criminal law. T-he 
unlawful entry upon land for the purpose of 
taking or destroying game ; the taking or 
destruction of game upon another's land, 
usually committed at night. Steph. Crim. 
Law 119, et seq. ; 2 Steph. Comm. 82. 

POBLADOR. In Spanish law. A colonizer ; 
he who peoples ; the founder of a colony. 

POCI< ET. This word is used as an adjective 
in several compound legal phrases, carrying 
a meaning suggestive of, or analogous to, its 
signification as a pouch, bag, or secret re
ceptacle. For these phrases, see "Borou�h," 
"Judgment," "Record," " Sheriff," and "Veto." 

tice. A demand �f more than is due. Bell. PCENA. Lat. Punishment ; a penalty. lnst. 

;Plus exempla quam peccata nocent. Examples 
4, 6, 18, 19. 

hurt more than crimes. 

Plus peCcat author quam actor. The origina
tor 01' instigator of a crime is a worse of
fender than the actual perpetrator of it. 5 
Coke, 99a. Applied to the crime of sub.orna
tion of perjury. Id. 

PLUS PET I T I O. In Roman law. A phrase 
denoting the offense of claiming more than 
was just in one's pleadings. This more might 
be claimed in four different respects, viz. : 
(1) Re, i. e., in amount, (e. g., £50 for £5 ;) 
(2) .loco, i. e. ,  in place (e. g., delivery at some 
place more difficult to effect than the place 
specified ;) (3) ternpore, i. e., in time, (e. g., 
claiming payment on the 1st of August of 
what is not due till the 1st of September ;) 
and (4) causa, i. e., in quality, (e. g., claiming 

Pmna ad paucos, metus ad o mnes perveniat. If 
punishment be inflicted on a few, a dread 
comes to all. 

PCENA 
mente 

CORPORALIS. Corporal punish-

Pmna ex delicto defuncti hreres teneri non  debet. 
The heir ought not to be bound by a penalty 
arising out of the wrongful act of the de
ceased. 2 lnst. 198. 

Pmna non potest, culpa perennis erit. Punish
ment cannot be, crime will be, perpetual. 21 
Vine Abr. 271. 

PCENA P I LLORALIS. In old English law. 
Punishment of the pillory. Fleta, lib. 1, C-
38, § 11. 
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Prena suos tenere debet actores et non alios. 
Punishment ought to bind the guilty, and not 
others. Bract. fol. 380b. 

Prena tol l i  potest, culpa perennis erit. The 
punishment can be removed, but the crime re
mains. 1 Park. Cr. Rep. (N. Y.) 241. 

Prenre poti us mol liendre, q uam exasparandre 
sunt. 3 Inst. 220. Punishments should rath
er be softened than aggravated. 

Prenre sint restringendre.. Punishments should 
be restrained. Jenk. Cent. 29. 

Prenre suos tenere debet actores et non alios. 
Punishment ought to be inflicted upon the 
guilty, and not upon others. Bract. 380 b ;  
Fleta, 1. 1, c. 38, § 12 ; 1. 4, c. 17, § 17. 

PCENALIS. Lat. In the civil law. Penal ; 
imposing a penalty ; claiming or enforcing a 
penalty. Actiones pcenales, penal actions. 
lnst. 4, 6, 12. 

PCEN I TENT I A. Lat. In the civil law. Re
pentance ; reconsideration ; changing one's 
mind ; drawing back from an agreement al
ready made, or rescinding it. 

Locus Prenitentire 

Room or place for repentance or reconsid
eration ; an opportunity to withdraw from a 
negotiation before finally concluding the con
tract or agreement. Also, in criminal law, 
an opportunity afforded by the circumstances 
to a person who has formed an intention to 
kill or to commit another crime, giving him 
a chance to reconsider and relinquish his pur
pose. 

PO I ND I NG. The process of the law of Scot
land which answers to the distress of the 
Eng lish law. Poinding is of three kinds : 

Real poinding or poinding of the ground. 
This is the action by which a creditor, having 
a security on the land of his debtor, is ena
bled to appropriate the rents of the land, and 
the goods of the debtor or' his tenants found 
thereon. to the satisfaction of the ' debt. 

Personal poinding. This consists in the 
seizure of the goods of the debtor, which are 
sold under the direction of a court of justice, 
and the net amount of the sales paid over to 
the creditor in satisfaction of his debt ; or, 
if no purchaser appears, the goods themselves 
are delivered. 

Poinding of stray, cattle, committing dep
redations on corn, grass, or plantations, un
til satisfaction is made for the damage. Bell. 

PO I NT. A distinct proposition or qnestion 
of law arising or propounded in a case. Gulf, 
C. & S. F. Ry. Co. v. Tarver, Steele & Co. 
(Tex. Oiv. App.) 295 S. W. 320, 323. 

PO I NT RESERVED. When, in the progress 
of the trial of a cause, an important or diffi
c,ult point of law is presented to the court, 
and the court is not certain of the decision 
that should be given, it may re8e1'v'e the point, 
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that is, decide it provisionally as it is asked 
by the party, but reserve its more mature
consideration for the hearing on a motion 
for a new trial, when, if it shall appear that 
the first ruling was wrong, the verdict will be' 
set aside. The point thus treated is tech
ni�ally en-lIed a "point reserved." 

PO I NTS. The -distinct propositions of law, 
or chief heads of argument, presented by a 
party in his paper-book, amI relied upon on 
the argument of the cause. Also the marks 
used in ' punctuation. Duncan v. Kohler, 37 
}\finn. 379, 34 N. W. 594 ; Commonwealth Ins. 
Co. v.  Pierro, 6 Minn. 570 (Gil. 404). 

PO I SON.  In medical jurisprudence. A sub
stance having an inherent deleterious prop
erty which renders it, when taken into the 
system, capable of destroying life. 2 Whart. 
& S. Med. Jur. § 1 .

. 

A substance which, on being applied to the 
human body, internally or externally, is ca
pable of destroying the action of the vital 
functions, or of placing the solids and fluids 
in such a state as to prevent the continuance 
of life. 'Wharton. See Boswell v. State, 114 
Ga. 40, 39 S. E. 897 ; People v. Van Deleer, 
53 Cal. 148 ; Dougherty v. People, 1 Colo. 
514 ; State v. Slagle, 83 N. C. 630 ; United 
States Mut. Ace. As�n v. Newman, 84 Va. 52, 
3 S. E. 805. 

POLE. A measure of length, equal to five 
yards and a half. 

PO L I C E. Police is the function of that 
branch of the administrative machinery of 
government which is charged with the pres
ervation of public order and tranquillity, the 
promotion of the public health, safety, and 
morals, and the prevention, detection, and 
punishment of crimes. See State v. Hine, 59 
Conn. 50, 21 A. 1024, 10 L. R. A. 83 ; Monet 
v. Jones, 10 Smedes & M. (Miss.) 251=7 ;  Peo
ple v. Squire, 107 N. Y. 593, 14 N. E. 820, 1 
Am. St. Rep. 893 ; Logan v. State, 5 Tex. 
App. 314. 

The police of a state, in a comprehensive sense, 
embraces its whole system of internal regulation, 
by which the state seeks not only to preserve the 
public order and to prevent offenses against the 
state, but also to establish for the intercourse of 
citizen with citizen those rules of good manners and 
good neighborhood which are calculated to prevent a 
conflict of rights, and to insure to each the uninter
rupted. enjoyment of his own, so far as is reason
ably consistent with a like enjoyment of rights by 
others. Cooley, Const. Lim. *572. 

It is defined by Jeremy Bentham in his works : 
"Police is in general a system of precaution, either 
for the prevention of crime or of calamities. Its 
business may be distributed into eight distinct 
branches : (1) Police for the prevention of offenses ; 
(2) police for the prevention of calamities ; (3) 
police for the prevention of epidemic diseases ; , (4) 
pOlice of charity ; (5) pOlice of interior communi
c�tions ; (6) police of public amusements ; (7) police 
for recent intelligence ; (8) police for registration." 
Canal Com'rs v. Willamette Transp. Co., 6 Or. 
222. 
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PO LICE COURT. The name of a kind of 
inferior court in several of the states, which 
has a summary jurisdiction over minor of
fenses and misdemeanors of small conse
quence', and the powers of a committing mag
istrate in respect to more serious crimes, 
and, in some states, a limited jurisdiction 
for the trial of civil causes. In English law. 
Courts in which stipendiary magistrates, 
chosen from barristers of a certain stand
ing, sit for the dispatch of business. Their 
general duties and powers are the same as 
those of the unpaid magistracy, except that 
one of them may usually act in cases which 
would require to be heard before two other 
justices. Wharton. 

POLICE D E  CHARGEMENT. "Fr. In 
lJ'rench law. A bill of lading. Ord. Mar. liv. 
3, tit. 2. 

PO LICE JURY, in Louisiana, is the designa
tion of the board of officers in a parish cor
responding to the commissioners or super
visors of a county in other states. 

POLI C E ·  J UST I CE. A magistrate charged 
exclusively with the duties incident to the 
common-law office of a conservator or justice 
of the peace ; the prefix "police" serving 
merely to distinguish them from justices hav
ing also civil jurisdiction. Wenzler v. Peo
ple, 58 N. Y. 530. 

PO L ICE MAG ISTRATE. See Magistrate. 

PO L I CE OFFI CER. One of the staff of men 
employed in cities and towns to enforce the 
municipal police, i. e., the laws and ordi
nances for preserving the peace and good 
order of the community. Otherwise called 
"policeman. " 

PO L ICE POWER. The power vested in a 
state to establish laws and ordinances for 
the regulation and enforcement of its police 
as above defined. The power vested in the 
legislature to make, ordain, and establish 
aU manner of wholesome 

'
and reasonable 

laws, statutes, and ordinances, either with 
penalties or without, not repugnant to the 
constitution, as they shall judge to be for 
the good and welfare of the commonwealth, 
and of the subjects of the same. Com. v. 
Alger, 7 Cush. (Mass.) 85. The police power 
of the state is an authority conferred by the 
American constitutional system upon the in
dividual states, through which they are en
abled to establish a special department of 
police ; adopt such regulations as tend to 
prevent the commission of fraud, violence, or 
other offenses agmnst the state ; aid in the 
arrest of criminals ; and secure generally 
the comfort, health, and prosperity of the 
state, by preserving the public order, pre
venting a conflict of rights in the common 
intercourse of the citizens, and insuring to 
each an uninterrupted enjoyment of all the 
privileges conferred upon him by the laws 

POLICIES OF INSURANCE, COlT&T OF 

of his country. Lalor, Pol. Enc. 8. 'V. It is 

true that the legislation which secures to all 
protet!tion in their rights, and the equal use 
and enjoyment of their property, embraces 
an almost infinite variety of subjects. What
ever affects the peace, good order, morals, . 
and health of the community comes within its 
scope ; and every one must use and enjoy his 
property subject to the restrictions which 
such legislation imposes. What is termed the 
"police power" of the state, which, from the 
-language often used respecting it, one would 
suppose to be an undefined and irresponsible 
element in government, can only interfere 
with the conduct of individuals in their inter
course with each other, and in the use of 
their property, so far as may be required to 
seeure these objects. Munn v. Illinois, 94 
U. S. 145, 24 L. Ed. 77. For other definitions, 
see Slaughterhouse Gases, 16 Wall. 62, 21 L. 
Ed. 394 ; Stone Y. Mississippi, 101 U. S. 818, 
25 L. Ed. 1079' ; Thorpe Y. Rutland & B. R. 
Co., 27 Vt. 140, 62 Am. Dec. 625 ; People v. 
Steele, 231 Ill. 340, 83 N. E. 236, 14 L. R. 
A. (N. S.) 361, 121 Am. st. Rep. 321 ; Dreyfus 
v. Boone, 88 Ark. 353, 114 S. 'V. 718 ; Car
pentel' v. Reliance Realty Co., 103 Mo. App. 
480, 77 S. W. 1004 ; . State v. Dalton, 22 R. I.  
77, 46 A. 234, 48 L. R. A. 775, 84 Am. St. 
Rep. 818 ; Deems v. Baltimore, 80 Md. 164, 
30 A. 648, 26 L. R. A. 541, 45 Am. St. Rep. 
339 ; In re Clark, 65 Conn. 17, 31 A. 522, 28 
L. R. A. 2,42 ; Mathews v. Board of Educa
tion, 127 Mich. 530, 86 N. 'V. 1036, 54 L. 
R. A. 736. 

PO L I C E  REGU LAT I ONS. Laws . of a state, • 

or ordinances of a municipality, which have 
for their object the pr.eservation and protec
tion of public peace and good order, and of 
the health, morals, and security of the peo
ple. State v. Greer, 78 Mo. 194 ; Ex parte 
Bourgeois, 60 Miss. 663, 45 Am. Rep. 420 ; 
Sonora v. Ourtin, 137 Cal. 583, 70 P. 674 ; 
Roanoke Gas Co. v. Roanoke, 88 Va. 810, 14 
S. ' E. 665. 

POL I C E  SU PERV I S I O N. In England. sub
jection to police supervision is where a crim
inal offender is subjected to the obliga tion 
of notifying the place of liis residence and 
every change of his residence to the chief 
officer of police of the district, and of report
ing himself once a month to the chief officer 
or his substitute. Offenders subject to police 
supervision are popularly called "habitual 
criminals." Sweet. 

POL I C I ES OF I NSU RANCE, COURT O F. 
A court established in pursuance of the stat
utes 43 Eliz. c . . 12, and 13 & 14 Car. II. c. 
23. Composed of the judge of the admiralty, 
the recorder of London, two doctors of the 
civil law, two common lawyers, and eight 
merchants ; any three of whom, one being a 
civilian or a barrister, could determine in a 
summary way causes concerning policies of 
assurance in London, with an appeal to chan-



POLICY 

eery. No longer in existence. 3 Bl. Comm. 
74. 

POLI CY. The general principles by which a 
government is guided in its management of 

. public affairs, or the legislature in its meas
ures. 

This term, as applied to a law, ordinance, 
or rule of law, denotes its general purpose 
or tendency considered as directed to the 
welfare or prosperity of the state or com
munity. 

Policy of a Statute 
The "policy of a statute,'� or "of the leg-

. islature," as applied to a penal or prohibi
tive statute, means the intention of discour
aging conduct of a mischievous tendency. 
See L. R. 6 P. C. 134 ;  5 Barn. & Ald. 335 ; 
Pol. Cont. 235. 

Policy of the Law 

By this phrase is understood the disposi
tion of the law to discountenance certain 
classes of ads, transactions, or agreements, 
or to refuse them its sanction, because it con
siders them immoral, detrimental to the pub
lic welfare, subversive of good order, or oth
erwise contrary to the plan and purpose of 
civil regulations. 

Publio Policy 

That principle of the law which holds that 
no subject can - lawfully do that whiCh has a 
tendency to be injurious to the public or 

• against the puulic good. 4 H. L. Cas. 1 ;  
Greenh. Pub. Pol. 2. The principles under 
which the freedom of. contract or private 
dealings is restricted by law for the good of 
the community. ·Wharton. The term "pol
icy," as applied to a statute, regulation, rule 
of law, course of action, or the like, refers 
to its probable effect, tendency, or object, con
sidered with reference to the social or po
litical well-being of the state. Thus, certain 
classes of acts are said to be "against public 
policy," when the law refuses to enforce or 
recognize them, on the ground that they have 
a mischievous tendency, so as to be injurious 
to the interests of the state, apart from il
legality or immorality. Sweet. And see 
Egerton V. Earl Brownlow, 4 H. L. Cas. 235 ; 
Smith V. Railroad Co., 115 Cal. 584, 47 P. 582, 
35 L. R. A. 300, 56 Am. St. Rep. 119 ; Tar
bell V. Railroad Co., 73 Vt. 347, 51 A. 6, 56 
L. R. A. 656, 87 Am. St. Rep. 734 ; Hartford 
F. Ins. CO. V. Chicago, etc., R. Co., 175 U. S. 
91, 20 S. Ct. 33, 44 L. Ed. 84 ; Enders V. En
ders, 164 Pa. 266, 30 A. 129, 27 L. R. A. 56, 
44 Am. St. Rep. 598 ; Smith V. Du Bose, 78 
Ga. 413, 3 S. E. 309, 6 Am. St. Rep. 260 ; Bil
lingsley 

-
v. Clelland, 41 W. Va. 234, 23 S. E. 

812 ; Marfield v. Cincinnati, D. & T. Trac
tion Co., 111 Ohio St. 139, 144 N. E. 689, 40 
A. L. R. 357 ; ' ,Spaulding v . •  Maillet, 57 Mont. 
818, 1B8 P. 377, 378 ; Brown v. Brown, 88 
Conn. 42, .89 A. 889, 891; 52 L. R� A. (N�- S;) 
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185, Ann. Cas. 1915D, 70 : Walsh v. Hibberd, 
122 Md. 168, 89 A. 396, 397, 50 L. R. A. (N. S.) 
396 ; Hiroshima v. Bank of Italy, 78 Cal. 
App. 362, 248 P. 9n, 951 ; Workmen's Com
pensation Board of Kentucky V. Abbott, 212 
Ky. 123, 278 S. W. 533, 536, 4,7 A. L. R. 789 ; 
Driver v. Smith, 89 N. J. Eq. 339, 104 A. 717, 
725 ; Nashville Ry. & Light Co. - v. Lawson, 
144 Tenn. 78, 229 S. W. 741, 743 ; American 
Nat. Ins. Co. v. Coates, 112 Tex. 267, 246 S. 
W. 356, 35D ; People v. Herrin, 2S4 Ill. 3G8, 
120 N. E. 274, 275 ; Fidelity & Deposit Co. of 
l\1ar;rla,nd v. Moore (D. C.) 3 F.(2d) 652. 6;'3. 

"Public policy" is the community common 
sense and common conscience extended and 
applied throughout the state to matters of 
public mQ.rals, public health, ·publ i-c safety, 
public welfare, and the like ; it is that gen
eral and well-settled public opinion relating 
to man's pl,ain, palpable duty to his fellow 
men having due regard to all the circumstan-c
es of each particular relation and situation. 
Pittsburgh, C., C. & St. r�. Ry. CO. Y. Kinney, 
95 Ohio St. 64, 115 N. E. 505, 506, L. R. A. 
1917D, 641, Ann. Cas. 1915B, 286. 

Public policy properly cognizable by courts 
is that derived or derivable l'>y clear impli
cation from its Constitution, statutes, and 
judicial decisions. Brown v. American Ry. 
Express Co. ,  123 S. E. 97, 98, 128 S. C. 428 ; 
Hagan v. Cone, 21 Ga. App. 416, 94 S. E. 602, 
604: ; Willys-Overland Co. of California v. 

Chapman (Tex. Civ. App.) 206 S. W. 978, D81 ; 
Riddell v. Pennsylvania R. C o. ,  262 Pa. 582, 
106 A. 80, 82 ; Cruse v. Fischl, 55 Mont. 258, 
175 P. 878, 881 ; Chreste v. Louisville Ry. Co., 
167 Ky. 75, 180 S. W. 49, 52, L. R. A. 1917B, 
1123, Ann. Cas. 1917C, 867 ; Georgia Fruit 
Exchange v. Turnipseed, 9 Ala. App. 123, 62 
So. 542, 544 ; In re Rahn's Estate, 316 Mo. 
492, 291 S. W. 120, 122, 51 A. L. R. 877 ; 
Hogston v. Bell, 185 Ind. 536, 112 N. E. 883, 
8S6 ; New York Life Ins. Co. v. Hamburger, 
174 Mi-ch. 254, 140 N. ,V. 510, 512. 

"Public policy is a variable quantity ; it 
must and does vary with the habits, capaci
ties, and opportl]nities of the public." 36 Ch. 
Div. 35D ; Chaffee v. Farmers' Co-Op. Ele
vator Co., 39 N. D. 585, 168 N. W. 616, 618. 

POL I CY O F  I NSURANCE. A mercantile in
strument in writing, by which one party, in 
consideration of a premiulll, engages to in
demnify another against a· contingent loss, 
by making him a payment in compensation, 
whenever the event shall happen by which 
the loss is to accrue. 2 Steph. Comm. 172. 

The written instrument in which a con
tract of insurance is se,t forth is called a 
"policy of insurance." Civ. Code Cal. § 2586. 

Blanket Polley 

A policy of fire insurance whiCh contem
plates that the risk is shifting, fluctuating, 
or varying; and is applied to a class of prop
erty rather than to any particular article 
or : thing. Insurance Co. v. IJaltimore . Ware
house 00., .93 U. S. 541, 28 li. ,Ed. 868. 
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Class of Life I rrsLirance Pollc1es 

Those policies issued in the same calendar 
year, upon the lives of persons of the same 
age, and on the same plan of insurance. Mil
ler v. New York Life Ins. Co., 179 Ky. 246, 
200 S. 'Y. 482, 484. 

Endowment Policy 
In life insurance. A policy the amount of 

which is payable to the assured himself at 
the end of a fixed term Gf years, if he is then 
living; or to his heirs or a named beneficiary 
if he shall die sooner. 

Floati ng Policy 

A poli<,y of fire insurance not applicable to 
any specific described goods, but to any and 
all goods which may at the time of the fire 
be in a certain building. 

I nterest Pol icy 
One where the assured has a real, substan

tial, and assignable interest in the thing in
sured ; as opposed to a wager policy. 

M ixed Policy 

A policy of marine insurance in which not 
only the time is specified for which the risk 
is limited, but the voyage also is described 
by its local termini ; as opposed to policies 
of insurance for a particular voyage, without 
any limits as to time, and also to purely time 
policies, in which there is no designation of 
local termini at all. Mozley & Whitley. And 
see Wilkins v. Tobacco Ins. Co., 30 Ohio 3-:10 

27 Am. Rep. 455. 
' , 

O pen Pol icy 
In insurance. One in which the value of 

the subject insured is not fix·ed or agreed upon 
in the policy as between the assured and the 
underwriter, but is left. to be estimated in 
case of loss. The term is opposed to "valued 
policy," in which the value of tbe subject in
sured is fixed for the purpose of the insur
ance, and expressed on the face of the pol
icy. Mozley & Whitley. Riggs v. Fire Pro
tection Ass'n, 61 S. C. 448, 39 S. E. 614 ; Cox 
v. Insnrance Co., 3 Rich. Law, 331, 45 Am. 
Dec. 771 ; Insurance Co. v. Butler, 38 Ohio 
St. 128 But this term is also sometimes used 
in Amerlca to describe a policy in which an 
aggregate amount is expressed in the body 
of the policy, and the specific amounts and 
subjects are to be indorsed from time to time. 
London Assur. Corp. v. Paterson, 106 Ga. 
538, 32 S. E. 650. 

Paid·Up  PoHcy 

In life insurance. A polky on which no 
further payments are to be made in the way 
of annual premiums. 

POLmCAL ECONOMY 

of time, irref:lpective of the voyage or voy· 
ages upon which the vessel may be engaged 
during that period. Wilkins v. Tobacco Ins. 
Co., 30 Ohio St. 339, 27 Am. Rep. 455 ; Green
leaf . v. St. Louis Ins. Co., 37 Mo. 29. 

Valued Policy 
One in which the Talue of the thing in

sured is settled by agreement between the 
parties and inserted in the policy. Cushman 
v. I nsurance Co., 34 Me. 491 ; Riggs v. In
surance Co., 61 S. C. 448, 39 S. E. 614 ; Luce 
v. Insur8 nee Co., 15 Fed. Cas. 1071. 

Voyage Policy 

A policy of marine insurance effected for 
a particular voyage or voyages of the ves
sel, and not otherwise limited as to time. 
Wilkins Y. 'l'obacco Ins. Co., 30 Ohio St. 339, 
27 Am. Rep. 455. 

Wage'r Policy 
An insurance upon a subject-matter in 

which the party assured has no real valua
ble, or insurable interest. A mere wa�er pol
icy is that in which the party assnred has no 
interest in the thing assured, and could sus
tain no pOSsible loss by the event insured 
against, if he had not ' made such waO'er 
Sawyer v. Insurance Co., 37 Wis. G3D ; Em: 
bIer v. Insurance Co., 8 App. Diy. 186, 40 N. 
Y. S. 450 ; Amory Y. Gilman, 2 l\Iass. 1 ;  
G

.
nmbs V. Insurance Co., 50 Mo. 47 ; Moving 

PIcture Co. of America V. Scottish Union & 
National Ins. Co. of Edinburg, 244 Pa. 358, 9{) 

A. 642, 644 ; A very v. Mechanics' Ins. Co. of 
Philadelphia (110. App.) 295 S. W. 509, 512. 

Pol iUre legibus non le'ges pOliti is adaptandae. 
Politics are to be adapted to the laws, and 
not the laws to politics. Hob. 154. 

PO L I T I CAL. Pertaining or relating to the 
policy or the administration of government 
state or national. See People v. Morgan, 90 
Ill. 558 ; In re Kemp, 16 Wis. 396. 

PO L I T I CA L  A R I TH M ET I C. An expression 
sometimes used to signify the art of makinO' 
calcu]a tions on matters relating to a nation � .  
the revenues, the value of land and effects ' 
the produce of lands and manufactures ' th� 
population, and the general statistics 

'
of a 

country. Wharton. 

PO L IT ICAL CORPORATION. A public or 
municipal corporation ; one created for po
litical purposes, and having for its object the 
administration of governmental powers of a 
subordinate or local nature. 'Yinspear v. 
Holman Dist. Tp., �7 Iowa, 514 ; Auryansen 
V. Hackensack Imp. Com'n, 45 N. J. Law, 115 ; 
Curry v. District Tp., 6·2 Iowa, 102, 17 N. 'Y. 
191. 

Time Policy PO L I T I CAL ECONOMY. The science which 
In fire insurance, one made for a defined- describes the methods and laws of the pro

and limited time, as, one year. In marine in- duction, distribution, and �\)nsumption of 
surance, one made for a particular period wealth, and treats of economic �nd industrial 



POLITICAL LAW 

conditions and laws, and the rules and prin
ciples of rent, wages, capital, labor, exchang
es, money, population, etc. The science which 
determines what laws men ought to adopt in 
order that they may, with the least possible 
exertion, procure the greatest abundance of 
things useful for the satisfaction of their 
wants, may distribute them justly, and con
sume them rationally. De Layeleye, Pol. 
Econ. The science which treats of the ad
ministration of the revenues of a nation, or 
the management and regulation of its resourc
es, and productive property and labor. Whar-
ton. " 

POLI T I CAL LAW. That branch of jurispru
dence which treats of the science of politics, 
or the organization and administration of 
governmen t. 

PO LIT ICAL L I BERTY. See Liberty. 

POLI T I CAL O F FENSES. As a designation 
of a class of crimes usually excepted from 
extradition treaties, this term denotes crimes 
which are incidental to and form a part of 
political disturbances ; but it might also be 
understood to include offenses consisting in 
an attack upon the political order of things 
established in the country where committed, 
and even to include offenses committed to ob
tain any political object. 2 Steph. Crim. Law, 
70. 

POL IT i CA L  O F F I CE. See Office. 

PO L I T I CAL QU EST I O NS. Questions of 
which the conrts of justice will refuse to take 
cognizance, or to decide, on account of their 
purely political character, or because their 
determination would involve an encroach
ment upon the executive or legislative pow
ers ; e. g., what sort of government exists 
in a state, whether peace or war exists, 
whether a foreign country has become an in
dependent state, etc. Luther v. Borden, 7 
How. 1, 12 1.1. Ed. 581 ; Kenneth v. Chambers, 
14 How. 38, 14 IJ. Ed". 316 ; U. S. v. 129 Pack
a ges, Fed. Cas. No. 15,941. 

" POL I T I CAL R I GHTS. Those which may be 
exercised in the formation or administration 
of the government. People v. Morgan, 90 Ill. 
563. Rights of citizens established or rec
ognized by constitutions which give them 
the power to participate directly or indirectly 
in the establishment or administration of 
government. People v. Barrett, 203 Ill. 99, 
67 N. E. 742, 96 Am. St. Rep. 296 ; People 
v. Washington, 36 Cal. 662 ; Winnett v. Ad
ams, 71 Neb. 817, 99 N. W. 684. 

• 
PO LI T I CS. The science of government ; the 
art or practice of administering public af
fairs. 
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each juror separately, after a verdict has 
been given, as to his concurrence in the ver
dict. 1 Burrill, Pr. 238. 

PO LL, n. A head ; an individual person ; 
a register of persons. In the law of elections, 
a list or register of heads or individuals who 
may vote in an election ; the aggregate of 
those who actually cast their votes at the 
election, excluding those who stay away. De 
Soto Parish v. Williams, 49 La. Ann. 422, 21 
So. 647, 37 L. R. A. 761. See, also, Polls. 

POLL, adj. Cut or shaved smooth or even ; 
cut in a straight line without indentation. A 
term anciently applied to a deed, and still 
used, though with little of its former signifi
cance. 2 Bl. Comm. 296. 

POLL-M ON EY. A tax ordained by act of 
parliament " (18 Car. II. c. 1), by which ev
ery subject in the kingdom was assessed by 
the head or poll, according to his degree. 
Cowell. A similar personal tribute was more 
anciently termed "poll-silver." 

PO LL-TAX. A capitation tax ; a tax of a 
specific sum levied upon each person within 
the jurisdiction of the taxing power and 
within a certain class (as, all males of a cer
tain age, etc.) without reference to his prop
erty or lack of it. See Southern Ry. Co. v. 
St. Clair County, 124 Ala. 491, 27 So. 23 ; 
Short v. State, 80 Md. 392, 31 A. 322, 29 L. 
R. A. 404 ; People v. Ames, 24 Colo. 422, 51 
P. 426 ; Parker v. Busby (Tex. Oiv. App.) 170 
s. W. 1042, 1045 ; Hattiesburg Grocery Co.. v. 
Robertson, 126 Miss. 34, 88 So. 4, 5, 25 A. L. 
R. 748 ; Marion Foundry Co. v. Landes 112 
Ohio St. 166, 147 N. E. 302, 304. 

' 

PO LLA RDS. A foreign coin of base metal, 
prohibited by St. 27 Edw. 1. c. 3, from being 
brought into the realm, on pain of forfeiture 
of life and goods. 4 Bl. Comm. 98. It was 
co.mputed at two. pollards for a sterling or 
penny. Dyer, 82b. 

POLLEN'GERS. Trees which have been lop
ped ; distinguished from timber-trees. 
Plowd. 649. 

POLLI C ITAT I O N. In the civil law. An of
fer not yet

' 
accepted by the person to whom 

it is made. Langd. COllt. § 1. See l\i[{:Cul
loch v. Eagle Ins. Co., 1 Pick. (Mass.) 283. 

POLLI GAR, PO LYGAR. In Hindu law. The 
head of a village or district ; also a military 
chieftain in the peninsula, answering to a 
hill zernind·ar in the northern mrcar8. Whar
ton. 

POLLI NG T H E  JURY. To poll a jury is to 
require that each juro.r shall himself de· 
clare w ha t is his verdict. P O L I TY. The form of government ; civil 

constitution. 
"POLLS. 

"
The place w�ere electors cast in 

PO LL, 'V. In practice. To single out, o.ne br their votes. Adams v. Cerwin, 118 Misc. 701, 
one, �f a nU?lber of persons� T9 examine 19.5 N. Y. S. 41, 42. 



Heads ; individuals ; persons sIngly con
sidered. A challenge to the POll8 (in capita) 
is a challenge to the individual jurors com
posing the panel, or an exception to one or 
more particular ·  jurors. 3 Bl. Comm. 358, 
361. 

PO LLUTE. To corrupt or defile. Young v. 
Stat�, 194 Ind. 221, 141 N. E. 309, 311. 

POMACE WI N E. Any product made by the 
addition of water and sugar to the pomace 
of grapes from which the juice has been par
tially expressed, and by fermenting the mix
ture until a fermented beverage is produced. 
United States v. Sixty Barrels of Wine (D. 
C.) 225 F. 846, 848. 

PO LYANDRY. �he civil condition of having 
more husbands than one to the same woman ; 
a social order permitting plurality of hus
bands. 

Polygamia est p luriu m simu l  virorum uxorumve 
con.nub ium.  3 Inst. 88. Polygamy is the mar· 
riage with many husbands or wives at one 
time. 

POLYGAMY. In criminal law. The offense 
of having several wives or husbands at the 
same time, or more than one wife or husband 
at the same time. 3 lnst. 88. And see Reyn
olds v. U. S., 98 U. S. 145, 25 L. Ed. 244 ; Mc
Bride v. Graeber, 85 S. E. 86, 89, 16 Ga. App. 
240. 

The offense committed by a layman in 
marrying while any previous wife is living 
and undivorced ; as distinguished from big
amy in the sense of a breach of ecclesiastical 

. law involved in any second marriage by a 
clerk. 

Polygamy, or bigamy, shall consist in know
ingly having a plurality of husbands or wives 
at the same time. Code Ga. 1882, § 4530 
(Pen. Code 1910, § 367). 

A bigamist or polygamist, in the sense of the 
eighth section of the act of congress of March 22, 
1882, is a man who, having contracted a bigamous 
or polygamous marriage, and become the husband 
at one time, of two or more wives, maintains that 
relation and status at the time when he offers to be 
registered as a voter ; and this without reference to 
the question whether he wa,s at any time guilty of 
the offense of bigamy or polygamy, or whether any 
prosecution for such offense was barred by the lapse 
of time ; neither is  it necessary that he should be 
guilty of polygamy under the first section of the 
act of March 22, 1882. Murphy v. Ramsey, 5 S. Ct. 
747, 114 U. S.  16, 29 L. Hd. 47 ; Cannon v. U. S., 6 
S. Ct. 278, 116 U. S. 55, 29 L. Ed. 561. 

Bigamy literally means a second marriage 
distinguished from a third or other ; while 
polygamy means many marriages,-implies 
more than two. 

POLYGARC HY. A term sometimes used to  
denote a government of  many or several ; a 
government where the sovereignty is shared 
by several persons ; a collegiate or divided 
executive. 

BL.LAW DICT. (3n ED.)-87 

PONE 

POMARI UM. In old pleading. An apple
tree ; an orchard. 

PON D. A body of stagnant water without an 
outlet, larger than a puddle and smaller than 
a lake ; or a like body of water with a small 
outlet. Webster. And see Rockland Water 
00. v. Camden & R. Water Co., 80 Me. 544, 
15 A. 785, 1 L. R. A. 388 ; Concord Mfg. Co. v. 
Robertson, 66 N. H. 1, 25 A. 718, 18 L. R. A. 
679 ; Munn v. Board of Sup'rs of Greene 
County, 161 Iowa, 26, 141 N. W. 711, 714 ; 
Humphreys�Mexia Co. v. Arseneaux, 116 Tex. 
603, 297 S. W. 225, 229, 53 A. L. R. 1147. 

A standing ditch cast by labor of man's 
hand, in his private grounds, for his private 
uSe, to serve his house and household with 
necessary waters ; but a pool is a low plat of 
ground by nature, and is not cast by man's 
hand. Call. Sew. 103. 

Great Ponds 
In Maine and Massachusetts, natural ponds 

ha ving a superficial area of more than ten 
acres, and not appropriated by the proprietors 
to their private use prior to a certain date. 
Barrows v. McDermott, 73 Me. 441 ; West 
Roxbury v. Stoddard, 7 Allen (Mass.) 158. 

Public Pond 
In New England, a great pond ; a pond cov

ering a superficial area of more than ten 
acres. Brastow v. Rockport Ice Co., 77 Me. 
100 ; West Roxbury v. Stoddard, 7 Allen 
(Mass.) 170. 

Private Po,nd 
A body of water wholly on the lands of a 

single owner, or of a single gronp of joint 
owners or tenants in common, which did not 
have any such connection with any public 
waters that fish could pass from one to the 
other. If pond was so connected with public 
waters that at time of high water, fish could 
go in and out, it was not "private pond" from 
which defendants could seine fish whether 
fish might go out same day or next season. 
State v. Lowder, 198 Ind. 234, 153 N. E. 399, 
400. 

Ponde'rantur testes, non n u merantur. Wit
nesses are weighed, not counted. 1 Starkie, 
Ev. 554 ; Best Ev. p. 426, § 389 ; Bakeman v. 
Rose, 14 Wend. (N. Y.) 105, 109. 

POND US. In old English law. Poundage ; 
i. e., a duty paid to the crown according to the 
weight of merchandise. 

PON DUS REG IS. The king's weight ; the 
standard weight appointed by the king. 
C-owell. 

' 

PON E. In English practice. An original writ 
formerly used for the purpose of removing 
suits from the court-baron or county court 
into the superior courts of common law. It 
was also the proper writ to remove all suits 
whi(!h were before the sheriff by writ of jus-



PONE PER VADIUM 

tices. But this writ is now in disuse, the writ 
of certiorari being the ordinary process by 
which at the present day a cause is removed 
from a county cour:t into any superior court. 
Brown. 

PON E  PER VAD I UM. In English practice. 
An obsolete writ to the sheriff to summon 
the defendant to appear, and answer the plain
tiff's suit, on his putting in sureties to prose
cute. It was so called from the words of the 
writ, "pone per vadium et salvos plcfJios," 
"put by gage and safe pledges, A. B., the de
fendant." 

PONEN D I S  I N  ASSIS IS. An old writ di
recting a sheriff to impanel a jury for an as
size or real action. 

PONENDU M  I N  BA,L,L I U M. A writ · com
manding that a prisoner be bailed in cases 
bailable. Reg. Orig. 133. 

PONEN D U M  S IG I LLUM AD EXCEPT I ON
EM. A writ by which justices were required 
to put their seals to exceptions exhibited by a 
defendant against a plaintiff's evidence, ver
did, or other proceedings, before them, ac
cording to the statute Westm. 2, (13 Edw. I. 
St. 1, c. 31). 

PONERE. Lat. To put, place, lay, or set. 
Often used in the Latin terms and phrases 
of the old law. 

PON I T  SE SUPER PATR I AM.  Lat. He 
puts himself upon the country. The defend
ant's plea of not guilty in a criminal action 
is recorded, in English practice, in these 
words, or in the abbreviated form "po. se." 

PONTAGE. In old English law. Duty paid 
for the reparation of bridges ; also a due to 
the lord of the fee for persons or merchan
di�es that pass over rivers, bridges, etc. 
Cowell. 

PONTI  BUS REPARAN D I S. An old writ di
rected to the sheriff, commanding him to 
charge one or more to repair a bridge. 

POOL. A combination of persons or cor
porations engaged in the same business, or for 
the purpose of engaging in a particular busi
ness or commercial or speculative venture, 
where all contribute to a common fund, or 
place their holdings of a given stock or other 
security in the hands and control of a manag
ing member or committee, with the object of 
eliminating competition as between the sev
eral members of the pool, or of establishing 
a monopoly or controlling prices or rates by 
the weight and power of their combined capi
tal, or of raising or depressing prices on the 
stock market, or simply with a view to the 
successful conduct of an enterprise too great 
for the capital of any member individually, 
and on an agreement for the division of profits 
or losses among the . .  members, either equal,. 
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ly or pro rata. Also, a similar combination 
not embracing the idea of a pooled or con
tributed capital, but simply the elimination of 
destructive competition between the members 
by an agreement to share or divide the profits 
of' a given business or venture, as, for ex
ample, a contract between two or more com
peting railroads to abstain from "rate wars" 
and (usually) to maintain fixed rates, and to 
divide their earnings from the transportation 
of freight in fixed proportions. See Green 
v. Higham, 161 Mo. 333, 61 S. W. 798 ; Molly
neaux v. Wittenberg, 39 Neb. 547, 58 N. W. 
205 ; Kilbourn v. Thompson, 103 U. S. 195, 26 
L. Ed. 377 ; American Biscuit Co. v. Klotz (C. 
C.) 44 F. 725 ; U. S. v. Trans-Missouri Freight 
Ass'n, 58 F. 6-5, 7 C. C. A. 15, 24 L. R. A. 73 ; 
Georgia Fruit Exchange v. Turnipseed, 9 Ala. 
App. 123, 62 So. 542, 546. 

In various methods of gambling, a "pool" 
is a sum of money made up of the stakeR 
contributed by various persons, the whole of 
which is then wagered as a stake on the event 
of a race, game, or other contest, and the 
winnings (if any) are divided among the con
tributors to the pool pro rata. Or it is a 
sum similarly made up by the contributions 
of several persons, each of whom then makes 
his guess or prediction as to the event Of a 
future contest or hazard, the successful bet
ter taking the entire pool. See Ex parte Pow
ell, 43 Tex. Cr. R. 391, 66 S. w. 29'8 ; Com. 
v. Ferry, 146 Mass. 203, 15 N. E. 484 ; Jameg 
v. State, 63 Md. 248 ; Lacey v. Palmer, 93 
Va. 159, 24 S. E. 9-30, 31 L. R. A. 822, 57 
Am. St. Rep. 795 ; People v. McCue, 87 App. 
Div. 72, 83 N. Y. S. 1088 ; Commonwealth 
v. Sullivan, 218 Mass. 281, 105 N. E. 895, Ann. 
Oas. 1916B, 98 ; Pompano Horse Club v. 
State, 93 ]'la. 415, 111 So. 801, 813, 52 A. L. 
R. 51. 

A body of standing water, without a cur
rent or issue, accumulated in a natural 
basin or depression in the earth, and not arti
ficially formed. Stephens v. State, 81 Tex. 
Cr. R. 177, 194 S. W. 400, 401. See Pond. 

POOLROOM. A room in which pools on races 
ure sold. In another sense, a room where the 
game of pool is played. Town of Eros v. 
Powell, 137 La. 342, 68 So. 632, 634. 
'POO L I N G  CONTRACTS. Agreements be
tween competing railways for a division of 
the traffic, or for a pro rata distribution of 
their earnings united into a "pool" or com
mon fund. 15 Fed. 667, note. See Pool. 

POO R. As used in law, this term denotes 
those who are so destitute of property or of 
the means of support, either from their own 
labor or the care of relatives, as to be a pub
lic charge, that is, dependent either on the 
charity of the general public or on mainte
nance at the expense of the public. The term 
is synonymous with " 'indigent persons" and 
"paupers." See State v. Osawkee Tp., 14 
Kan. 421, 19 Am . nep. 99 ; In re Hoften's · Es-

BL.LA W DIOT. (3D ED.) 
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tate, 70 Wis. 522, 36 N. W. 407 ;' . Heuser . v; 
Harris, 42 Ill. 430 ; Juneau County ' v. Wood. 
County, 100 Wis. 330, 85 N. ·W. 387 ; Sayres 
v. Springfield, 8 N. J. Law, 169 ; Allegheny 
Oounty v. City of Pittsburgh, 281 Pa. 300, 127 
A. 72, 73 ; Polk County y. Owen, 187 Iowa, 
220, 174 N. W. 99, 107 ; Town of Waits:Qeld v. 
rrown of Craftsbury" 87 Vt. 406, 89 A. 466, 
467, Ann. Cas. 19160, 387: 

POO
i
R D E.BTO R'S O ATH. ,An oath allowed, 

in some jUlisdictions, to a person . who is ar
rested for debt. On swearing that he' has not 
property enough to pay the , debt, he is set at 
liberty. 

POOR LAw. That part of the law which re
lates to the public or compulsory relief of 
paupers. 

POOR-LAW BOARD. The English official 
body appointed under St. 10 & 11 Vict. c. 
109, passed in 1847, to take the place of the 
poor-law commissioners, under whose control 
the general management of the poor, and the 
funds for their relief throughout the country, 
had been for ·some years previously adminis� 
teredo The poor-law board is now superseded 
by the local government board, which was 
established in 1871 by st. 34 & 35 Vict. c. 
70. 3 Steph. Comm. 49. 

PORi' 

person 'or persons as wlll sue for it ; and ac
tion given to the people in generaL 3 BI. 
COmm. 160. 

' 

POPU LAR SENSE. In reference to the con
struction of a statute, this term means that 
sense which people conversant with the sub
ject-matter with which the statute is dealing 
would ' attribute to it. 1 Exch. Div. 248 ; 
Westerlund V. Black Bear Mining Co. (C. C. 
A.) 203 F. 599, 605. 
POPU LISC ITUM.  Lat. In Roman law. A 
law enacted by the people ; a law passed 
by an assembly of the Roman people, in the 
comitia centwriata, on the motion of a sena
tor ; differing from a plebismtum, in that the 
latter was always proposed by one of the 
tribunes. 

P O PU LUS. Lat. In Roman law. The peo
pIe ; the whole body of Roman citizens; in� 
eluding as well the patricians as the plebeians. 

PORC I O N. In Spanish law. A part or por
tion ; a lot or parcel ; an allotment of land. 
See Downing v. Diaz, 80 Tex. 436, 16 S. w. 
49. 

PORRECT I NG.  Producing for examination 
or taxation, as porrecting a bill of costs, by a 
proctor. 

POOR-LAW G UARD IANS. See Guardians of PORT. A place for the lading and unlading 
the Poor. of the cargoes of vessels, and the collection · 
POOR RATE. In English law. A tax levied of duties or customs upon imports and ex
by parochial authorities for the relief of the ports. A place, either on the seacoast or on a 

river, where ships stop for the purpose of 
loading and unloading, from whence they de
part, and where they finish their voyages. 
The Wharf Case, 3 Bland (Md.) 361 ; Pack
wood v. Walden, 7 Mart. N. S. (La.) 88 ; 
Devato v. Barrels of Plumbago (D. C.) 20 F. 
Si5 ; Petrel Guano Co. v. Jarnette (C. C.) 45 

poor. 

POP SHOTS. The explosion of light charges 
of dynamite to break up large fragments of 
rock. Brede v. Minnesota Crushed Stone Co., 
146 Minn. 406, 178 N. W. 820, 821. 

POPE. The bishop of Rome, and supreme F. 675 ; De Longuemere v. Insurance Co., 10 
head of the Roman Catholic Church. 4

. Johns. (N.  Y.) 125. 
Steph. Comm. (7th Ed.) 168-185. While Rev. St. §§ 4178, 4334 (46 USCA 

PO P'E N I CHOLAS' TAXATI ON. The first 
fruits (primitiw or annates) were the first 
year's profits of aU the spiritual preferments 
in the kingdom, according to a rate made by 
Walter, bishop of Norwich, in the time of 
Pope ' Innocent II., an<;l afterwards advanced 
in value in the time of Pope Nicholas IV. 
This last vU'luation was begun A. D. 1288, and 
finished 1292, and is still preserved in the ex
chequer. The taxes were regulated by it till 
the survey made in the twenty-sixth year of 
Henry VIII. 2 Steph. Comm. 567. 

§§ 46, 287), declare that the word "port" may 
mean the place where a vessel is built, or 
where one or more of the owners reside, a 
"port," in ordinary significance, is a place 
where ships are accustomed to load and un
load goods, or to take on and let off passen
gers, and where persons and merchandise are 
allowed to pass into and out of the realm, and 
implies that it is something more than a road
stead ; Itherefore a place on the hi�h seas, 
fixea by latitude and longitude, where vessels 
were to be met and provisioned and coaled, is 
not a port. Hamburg-American Steam Pack-

POPERY. The religion of the Roman Oatho- et Co. v. United S tates (0. C. A.) 250 F. 747. 

lic Church, comprehending doctrines and 759. 

practices. 

POPU LACE, or POPU LACY. The vulgar ; 
the multitude. 

I n  French Maritime Law 
Burden, (of a vessel ;) size and capacity. 

I n  General 
-Foreign port. A foreign port is properly 

POPU LAR ACT I ON.  Au action for a statu- one exclusively within the jurisdiction of 
tory penalty or forfeiture, given to any such a foreign nation, hence one without the 



PORT 

United States. King v. Parks, 19 Johns. (N. 
Y.) 375 ; Bigley v. New York & P. R. S. S. 
Co. (D. C.) 105 F. 74. But the term is also 
applied to a port in any state other than the 
state where the vessel belongs or her owner 
resides. The Canada (D. C.) 7 F. 124 ; The 
Lulu, 10 Wall. 200, 19 L. Ed. 906 ; Negus v. 
Simpson, 99 Mass. 393. 

' 
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-Po,rt-reeve, or port-warden. An officer main
tained in some ports to oversee the adminis� 
tration of the local regulations ; a sort of 
harbor-master. 

-Port-risk. In marine insurance. A risl, 
upon a vessel while lying in port, and before 
she has taken her dep'arture upon another 
voyage. Nelson v. Sun Mut. Ins. Co., 71 N. 
Y. 459. -Home port. The port at which a vessel is 

registered or enrolled or where the owner re-
sides. -Port toll. The toll paid for bringing goods 

-Port charges, dues, or tol ls. Pecuniary 'ex
actions upon vessels availing themselves 
of the commercial conveniences and priv
ileges of a port. The Skomvaer (D. C.) 
286 F. 711, 714 ; Wilkins v. Trafikaktiebolaget 
Grangesbert Okelosund (C. C. A.) 10 F.(2d) 
129, 131 ; The Vigo (D. C.) 257 F. 586, 587 ; 
The Skomvaer (D. C.) 286 P. 711, 714 ; The 
Skomvaer (C. C. A.) 297 F. 746, 755 ; Damp
skibs Aktieselskabet Jeanette Skinner v. 
Munson S. S. Line (0. C. A.) 20 F.(2d) 345, 
347 ; Christianssand Shipping Co. v. Marshall 
(D. C.) 22 F.(2d) 192, 194. 

-Port-greve. The chief magistrate of a sea
POl't town is sometimes so called. 

-Port of del ivery. In maritime law. The 
port which is to be the terminus of any 
particular , voyage, and where the vessel 
is to unlade or deliver her cargo, as distin
guished from any port at which she may 
touch, during the voyage, for other puxposes. 
The Two Catharines, 24 Fed. Cas. 429. 

-Port of departur'e. As used in the Unit
ed States statutes requiring a ship to 
procure a bill of health from the consular 
officer at the place of departure, it is not 
the last port at which the ship stops while 
bound for the United States, but the port 
from whkh she cleared. The Dago, 61 F. 986, 
10 C. C. A. 224. 

-Port of destination. In maritime law 
and marine insurance, the term includes 
both ports which constitute the termini of the 
voyage, the home port and the foreign port to 
which the vessel is consigned as well as any 
usual stopping places for the receipt or dis
charge of cargo. Gookin v. New England 
Mut. Marine Ins. Co., 12 Gray (Mass.) 501, 
74 Am. Dec. 609. 

-Port ' of d ischarge, in a policy of . ma
rine insurance, means the place where the 
substantial part of the car-go is discharged, 
although there is an intent to complete the 
discharge at another basin. Bramhall v. Sun 
Mut. Ins. Co., 104 Mass. 510, 6 Am. Rep. 261. 
-Port of entry. One of the ports desig

. nated by law, at which a '  custom-house or 
revenue office is established for the execution 
of the laws imposing duties on vessels and 
importations ,of goods; Cross v. Harrison, 16 
How. 164, 14 L. Ed. 889. 

into a port. 

PO RTATI CA. In English law. The generic 
name for port duties charged to ships. Harg. 
Law Tract, 64. 

PORT EOUS. In old Scotch practice. A roll 
or catalogue containing the names of indict
ed persons, delivered by the justice-clerk to 
the coroner, to be attached and arrested by 
him. Otherwise called the "Porteous Roll." 
Bell. 

PO RTER. In old English law, this title was 
given to an officer of the courts who car
ried a rod or staff before the justices. 

A person who keeps a gate or door ; as 
the door-keeper of the houses of parliament. 

One who carries or conveys parcels, lug
gage, etc. ,  particularly from one place to an
other in the same town. 

PO RTERAGE. A kind of duty formerly paid 
at the English custom-house to those who at
tended the water-side, and belonged to the 
package-office ; but it is now abolished. Also 
the charge made for sending parcels. 

PORT I O  LEG I T I MA.. Lat. In the civil law. 
The birthright portion ; that portion of an 
inheritance to which a given heir is entitled, 
and of which he cannot be deprived by the 
will of the decedent, without special cause, 
by virtue merely of his relationship to the 
testator. 

PORT I ON. The share fallin� to a child from 
a parent's estate or the estate of any one bear
ing a similar relation. State v. Crossley, 69 
Ind. 209 ; Lewis's Appeal, 10.8 Pa. 136 ; In 
re Miller's Will, 2 Lea (Tenn.) 57 ; Stubbs v. 
Abel, 114 Or. 610, 233 P. 852, 857. 

Portion is especially applied to , payments 
made to younger children out , of the funds 
comprised in their parents' marriage settle
ment, and in pursuance of the trusts thereof. 
Mozley & Whitley. 

PORT I ON D I SPO N I BLE. Fr. In French 
law. That part of a man�s estate which he 
may bequeath to other persons than his nat
ural heirs. A parent leaving one legitimate 
child may dispose of one-half only of his 
property ; one leaving two, one-third only ; 
and one leaving three or more, one-fourth 
only ; and it matters not whether the dispo
sition is inter ViV08 or by will. 
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PORT I ON ER. 

I n  Old English Law 

A minister who serves a benefice, together 
with others ; so called because he has only a 
portion of the tithes or profits of the living ; 
also an allowance which a vicar commonly 
has out of a rectory or impropriation. Cowell. 

P'OSSESSED 

POSITIVI  JURIS. Lat. Of positive law. 
"That was a rule positivi, j1.llris ; I do not mean 
to say an unjust one." Lord Ellenborough, 
12 East, 639. 

Posito uno oppositorum, negatur alterum. One 
of two opposite positions being affirmed, the 
other is denied. 3 Rolle, 422. 

I n  Scotch Law POSSE. Lat. A possibility. A thing is said 
The proprietor of a sm/;l;ll feu or portion 'of to be in posse when it may possibly be ; in 

land. Bell. ess€; when it actually is. 

PORT I O N I BUS. Is properly employed to POSSE C O M I TATUS.. Lat. The power or 
mean a portion of the tithes of one parish force of the county. The entire population of 
claimed by the rector of another parish. 4 a county above the age of fifteen, which a 
Cl. & F. 1. sheriff may summon to his assistance in cer-

tain cases ; as to aid him in keeping the peace, 
PORT I O N I ST. One who receives a portion ; in pursuing and arresting felons, etc. 1 Bl. 
the allottee of °a portion. One of two or more Comm. 343. See Com. v. Martin, 7 Pa. Dist. 
incumbents of the same ecclesiastical benefice. R. 224. 

PORTMEN. The burgesses of Ipswich and of POSSESS. To occupy in person ; to have in 
the Cinque Ports were so called. one's actual and physical control ; to have the 

PO RTMOTE. In old English law. A court exclusive detention and control of ; also to 

held in ports or haven towns, and sometimes own or be entitled to. See Fuller v. Fuller, 
in inland towns also. Cowell ; Blount. 84 Me. 475, 24 A. 946 ; Brantly v. Kee, 58 N. 

C. 337 ; Bingham's Adm'r v. Commonwealth, 
PORTO R I A. In the civil law. Duties paid 
in ports on merchandise. Taxes levied in old 
times at city gates. Tolls for passing over 
bridges. 

PO RTSALE. In old English law. An auction ; 
a public sale of goods to the highest bidder ; 
also a sale of fish as soon as it is brought in
to the haven. Cowell. 

PORTSO I(A, or PO RTSOI( EN. The suburbs 
of a city, or any place within its jurisdiction. 
Somner ; Cowell. 

Portus est locus in quo e,xportantur et impor
tantur merces. 2 Inst. 148. A port is a place 
where goods are exported or imported. 

POS I T I VE. Laid down, enacted, or prescrib
ed. Express or affirmative. Direct, absolute, 
explicit. 

As to positive "Condition," "Evidence," 
"Fraud," "Proof," and "Servitude," see those 
titles. 

POS I T I VE LAW. Law actually and specifi
cally enacted or adopted by proper authority 
for the government of an organized jural so
ciety. 

"A 'law,' in the sense in which that term is em
ployed in jurisprudence, is enforced by a sovereign 
political authority. It is thus distinguished not 
only from all "rules which, like the principles of 
morality and the so-called laws of honor and of 
fashion, are enforced by an indeterminate authority, 
but also from all rules enforced by a determinate 
authority which is either, on the one hand, supe�
human, or, on the other hand, politically subordi
nate. In order to emphasize the fact that 'laws, ' 
in the strict sense of the term, a.re thus authorita
tively imposed, they are described as positive laws, " 

Holl. Jur. 37. 

196 Ky. 318, 244 S. W. 781, 785 ; Davis v. 
State, 102 Tex. Cr. R. 546, 278 S. W. 848, 849 ; 
Ex parte Okahara, 191 Cal. 353, 216 P. 614, 
617 ; State v. Huff, 317 Mo. 299, 296 S. W. 121, 
122 ; Gameson v. Gameson (Tex. Civ. App.) 
0 162 S. W. 1169, 1171 ; Thomas v. State, 89 
Tex. Cr. R. 609, 232 S. W. 826, 827 ; Melvin v. 
Scowley, 213 Ala. 414, 104 So. 817, 820. 

Within Volstead Act, tit. II, § 3 (27 USCA § 12) � 
providing that no person shall deliver or possess. 
intoxicating liquor, except as authorized in the act, 
a storage warehouseman, who merely leased a room 
in which the owner of liquor stored it, does not 
"possess" the liquor, nor does he "deliver" it to the 
owner, by permitting the owner to rem()ve it from 
the warehouse. Street v. Lincoln Safe Deposit Co., 
41 S .  Ct. 31, 32, 254 U. S .  88, 65 L. Ed. 151, 10 A. 
L. R. 1548. 

POSSESSED. This word is applied to the 
right' and enjoyment of a termor, or a person 
having a term, who is said to be possessed, 
and not seised. Bac. Tr. 335 ; Poph. 76 ; 
Dyer, 369. 

"Possessed" is a variable term in the law, 
and has different meanings as it is used in 
different circumstances. It sometimes implies 
a temporary interest in lands ; as we say a 
man is possessed, in contradistinction to being 
seisied. It sometimes implies the corporal 
ha ving ; as we say a man 0 is seised and pos
sessed. But it sometimes implies no more 
than that one has a ,property in a thing ; 
that he has it as owner ; that it is his ; 
Thompson v. Moran, 44 Mich. 603, 7 N. W. 
180 ; In re Dillingham's Estate, 196 Cal. 525, 
238 P. 367, 369' ; O'Connor v. Halpin, 166 
Iowa, 101, 147 N. W. 185, 186 ; United States 
Trust Co. v. Gulick, 10.7 Misc. 316, 179 N. Y. S. 
769, 771 ; Thomson v. Fidelity Trust Co., 268 
Pa. 203, 110. A. 770, 773 ; Hollowell v. Man-
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ley, '179 N. C. 262, 102 S. E. 386, 387 ; Bowne 
v. Colt, 171 App. Div. 409, 157 N. Y. S.  417, 
419 ; : " Trask v. Success Mining Co., 28 Idaho, 
483, 155 P. 288, 290. 

POSSESS I O. Lat. 

I n the  Civi l Law 
That condition of fact undpr 'which one can 

exercise his power over a corpOreal thing at 
his pleasure, to the exclusion of all others. 
This condition of fact is called "detention,U 
and it forms the substance of possession in 
all its varieties. Mackeld. Rom. Law, § 238. 

"Possession," in the sense of "detention," is the 
actual exercise of such a power as the owner has 
a right to exercise. The term "possessio" occurs 
in the Roman j urists in various senses. There is 
possessio simply, and possessio civUisJ and possessio 
naturaZis. Possessio denoted, originally, bare de
tention. But this detention, under certain condi
tions, becomes. it legal state, inasmtic

'
h' as it leads to 

ownership, through usucapio. Accordingly, the 
word' "possessio," which required no ql,lalification so 
long as there was no other notion attached to pos
ltessi(), requires sUQh qualification when detention 
becomes , a legal state. This detentiOn, then, when 
it has the conditions necessary to ttsuca,pioJ is called 
"lJOSsessio civilis ; "  and all other pos8'essio as op
posed to civilis is naturalis. Sandars, Just, Inst. 
27-t. Wharton. 

I n ' Old Engl ish Law 
Possession ; seisin. The detention of a cor

poreal thing ' by means of a physical act and 
mental intent, aided by some support of right. 
Bract. fol. 38b. 

In General 

-Ped�s p ossesslo. A foothold ; an actual pos
session of real property, implying either ac
tual occupancy or enclosure and use. See 
Lawrence ,v. Fulton, 19 Cal. 690 ; Porter v. 
Kennedy, l McMul. (S. C.) 357. 

-Possessio bona fide. Possession in good 
faith. Pos8e8sio tnala jUte, possession in bad 
faith. A possessor bona fide is one who be
lieves that no other person has a better 'right 
to the possession than himself. A possessor 
mala /ide is one who knows that he 'is not en
titled to the possession. Mackeld. Hom. Law, 
§ " 243. ' 

';"'Possessio bonorum.  In the civil law. The 
possession of goods. More commonly termed 
"bonorum p088es8io," (q. v.) 

-Possessio oivi lis. · In Roman law. A. legal 
possession, i. e., a possessing accompanied 
with the intention to, be or to thereby be
come owner ; and, ' as so understood, it was 
distinguished from "po8Se8SiQ naturali8," oth
erwise called "nuda detentio," which was a 
possessing without any such intention. Pos-
8eS8io oiviZi8 was the basis of usucapio or of 
Zongi tempori8 p08sessio, and was usually (but 
not necessarily) adverse possession. Brown. 
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-Possessio fratris. The possession 01' seisin 
of a brother ; that is, such possession of all 
estate by a brother as would entitle his sister 
of the whole blood to succeed him as heir, to 
the exclusion of a half-brother. Hence, de
rivatively, that" doctrine of the older English 
law of descent which shut out the half-blood 
from ' the succession to estates ; a doctrine 
which was abolished by the descent act, 3 & 4 
W.m. IV. c. 106. See 1 Steph. Comm. 385 ; 
Broom, Max. 532. 

-Possessio longi temporis. See Usucapio. 

-Possessio naturalis. See Possessio Civilis. 

Possessio e,st q uasi pedis positio. Possession is, 
as it were, the position of the foot. 3 Co. 42. 

Possessio fratris de feodo simpl ici facit sororem 
esse hreredQ.m. The brother's possession of an 
estate ' in fee-simple makes the sister to be 
heir. 3 Coke, 41 ; Broom, Max. 532. 

Possessio pacifica pour anns 60 facit jus. 
Peaceable possession for sixty years gives a 
right. Jenk. Cent. 26. 

POSSESS I ON. The detention and control, 
or the manual or ideal custody, of anything 
which may be the subject of property, for 
one's use and enjoyment, either as owner or as 
the proprietor of a qualified right in it, and 
either held personally or by another who ex
ercises it in one's place and name. That con
dition of facts under which one can exercise 
,his power over a corporeal thing at his pleas
ure to the exClusion of all other persons. See 
Staton v. Mullis, 92 N. O. 632 ; Sunol v. Hep
burn, 1 Cal. 263 ; Cox v. Devinney, 65 N. J. 
Law, 389, 47 A. 570 ; Churchill v. Onderdonk, 
59 N. Y. 136 ; Rice v. 1!'rayser (C. C.) 24 F. 
460 ;  Travers v. l\fcI�lvain, 181 Ill. 382, 55 
N. g. 135 ; Emmerson v. State, 33 Tex. Or. R. 
89, 25 S. W. 289 ; Slater v. Rawson, 6 Metc. 
(l\Iass.) 444 ; Davis v. State, 20 Ga. App. 68, 
92 S. E. 550, 551 ; Starits v. Avery, 204 Iowa, 
401, 213 N. W. 769, 771 ;  Schenk v. State, 
106 Tex. Cr. R. 564, 293 S. W. 1101, 1102 ; 
State v. Compton (Mo. App.) 297 s. W. 413, 
414. 

Possession of liquor which is made unlaw
ful is possession under some claim of right, 
control, or dominion, with knowledge of facts. 
Schwartz v. State, 192 Wis. 414, 212 N. W. 664, 
665. 

Taking a drink of intoxicating liquor on in
vitation of owner thereof does not constitute 
criminal "possession." Colbaugh v. U. S. (C. 
C. A.) 15 F.(2d) 929, 931 ; State v. Williams. 
117 Or. 238, 243 P. 563 ; State v: Munson, 111 
Kan. 318, 200 P. 749 ; State v. Jones, ' 114 
Wash. 144, 194 P. 585, 587 ; Sizemore v. Com
monwealth, 202 Ky. 273, 259 S. W. 337, 342 ; 
People v. Ninehouse, 227 Mich. 480, 198 N. W. 
973, 976 ; Brazeale v. State, 133 Miss. 171, 97 
So. 525, 526 ; Harness v.  State, 130 Miss. 673, 
95 So. 64 ;  State v. McAllister, 187 N. C. 400, 



121 S. E. 739, 740 ; People v. Leslie, 239 Mich. 
334, 214 N. W. 128. 

In the older books, "possession" is some· 
times used as the synonym of "seisin ;"  but, 
strictly speaking, they are entirely different 
terms. "The difference between possession 
and seisin is : I..essee for years is possessed, 
and yet the lessor is still seised ; and there
fore the terms of law are that of chattels a 
man is possessed, whereas in feoffments, gifts 
in tail, and leases for life he is described as 
'seised.' "  Noy, Max. 64. 

"Possession" is used in some of the books 
in the sense of property. "A possession is an 
hereditament or chattel." Finch, Law, b. 2. 
c. 3. 

Actual Possession 
This term, as used in the provisions of Rev. 

St. N. Y. p. 312, § 1, authorizing proceedings 
to compel the determination of claims to real 
property, means a possession in fact effected 
by actual entry upon the premises ; an actual 
occupation. Churchill v. Onderdonk, 59 N. Y. 
134. It means an actual occupation or pos
session in fact, as contradistinguished from 
that constructive one which the legal title 
draws after it. The word "actual" is used in 
the statute in opposition to virtual or con
structive, and calls for an open, visible occu
pancy. Cleveland v. Crawford, 7 Hun (N. Y.) 
616 ; Shannon v. Long, 180 Ala. 128, .6() So. 
273, 276 ; Eaton v. Woman's Home Missionary 
Society of Methodist Episcopal Church, 298 
111. 476, 131 N. E. 583, 584 ; Willows Cattle 00. 
v. Connell, 25 Ariz. 592, 220 P. 1082, 1083. 

AdYarse Possession 
The actual, open, and notorious possession 

and enjoyment of real property, or of any es
tate lying in grant, continued for a certain 
length of time, held adversely and in denial 
and opposition to the title of another claim
ant, or under circumstances which indicate 
an assertion or color of right or title on the 
part of the person maintaining it, as agaill�t 
another person who is out of possession. Cos
tello v. Edson, 44 Minn. 135, 46 N. 'V. 299 ; 
Taylor . v. Philippi, 35 W. Va. 554, 14 S. E. 
130 ; Pickett v .  Pope, 74 Ala. 122 ; Martin v. 
Maine Cent. R. Co., 83 Me. 100, 21 A. 740 ; 
Dixon v. Cook, 47 Miss. 220 ; Hines v. Wood
son (C. C. A.) 280 F. 966, 971 ; McBeth v. 
)Vetnight, 57 Ind. App. 47, 106 N. E. 407, 409 ; 
Belotti v. Bickhardt, 228 N. Y. 296, 127 N. E. 
239; Haley v. Johnson, W2 Ill. 525, 127 N. E. 
139 ; Sheehan v. All Persons, 80 Cal. App. 
393, 252 P. 337, 340 ; Burrichter v. Wisllllef
sky. 103 N. J. Law, 340, 135 A. 890, 891 ; Smith 
v. Chapman, 160 Ky. 400, 169 S. W. 834 ; Skan
si v. Novak, 84 Wash. 39, 146 P. 160, 162 ; 
Anderson v. Richards, 100 Or. 641, 198 P. 570, 
572 ;  Hall v. Lavat, 301 Mo. 675, 257 S. W. 108, 
111 ; W. T. Carter & Bro. v. Richardson (Tex. 
Civ. App.) 225 S. W. 816, 817 ; Baxter v. 
Girard Trust Co., 288 Pa. 256, 135 A. 620, 621, 
49 A. I.1. R. 1011 ; Mendel v. Poland, 200 Mich. 
571, 166 N. W. 910, 912. 

POSSESSION 

Chose In Possession · ' 

A thing (�ubject of personal property) in 
actual possession, as distinguished from a 
"chose in action," which is - not presently in 
the owner's possession, but which he has - a 
right to demand, receive, or recover by suit. 

Civil Possession 
In modern civil law and in the law of 

LouiSiana, that possession wl1ich exists when 
a person ceases to reside in a ' house or on the 
land which he occupied, or to detain the mov
able which he 'Possessed, but without . intend
ing to abandon the possession. It is ·the de� 
tention of a thing by virtue of a just title and 
under the conviction of possessing as - owner. 
Civ. Code La. art. 3429 et seq. 

Constructive Possession .  
Possession not actual but assumed to exist, 

where one claims to hold by virtue of some 
title, without having the, actual oecupancy, 
as, where the owner of a tract of land, regu
larly laid out, is in possession of a part, he 
is constructively in possession of the whole: 
Fleming v. :Maddox, 30 Iowa" 241. 

Corporeal Possessio.n 
The continuing exercise of a claim to the 

exclusive use of a material thing. The ele
ments of this possession are first, the mental 
attitude of the claimant, the intent to pos-

t sess, to appropriate to oneself ; and second, 
the effective rea1ization of this attitude. Ef
fective realization involves the relation of the 
claimant to other persons, amounting to a 
security for their noninterference, and the 
relation of the claimant to the mnterial thing 
itself, amounting to a security for - exclusive 
use at will. All the authorities agree that . 
an intent to exclude others must coexist with 
the external facts, and must · be fulfilled. in 
the external physical facts in order to con
stitute possession. State v. Wagoner, 12:l 
Kan. 591, 256 P. 957, 958. 

De'rivative Possession 
The kind of possession of one who is in the 

lawful occupation or custody of the property, 
but not under a claim of title of bis  own, but 
under a right derived from another, as, for 
example, a tenant, . baiiee, licensee, etc. 

Dispossession 
The act of ousting or removing one from 

the possession of property previously held by 
him, which may be tortious and unlawful, as 
in the case of a forcible amotion, or in pur
suance of law, as where a landlord "dispos
sesses" his tenant at the expiration of the 
term or fo:r other cause by the aid of judicial 
process. 

Estate in Possession 
An estate whereby a present interest pass

es to and resides in the tenant, not depending 
on any subsequent circumstance or con
tingency ;  an estate where the tenant is in 
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actual pernancy or receipt of the rents and 
profits. 

Naked Possession 
The actual occupation of real estate, but 

without any apparent or colorable right to 
hold and continue such possession ; spoken of 
as the lowest and most imperfect degree of 
title. 2 Bl. Comm. 19Q ; Birdwell v. Burleson, 
31 Tex. Civ. App. 31, 72 S. W. 446. 

N atural Possession 
That by which a man detains a thing cor

poreally, as, by occupying a house, cultivating 
ground, or retaining a mov.able in possession ; 
natural possession is also defined to be the 
corporeal detention of a thing which we pos
sess as belonging to us, without any title to 
that possession or with a title which is void. 
Civ. Code La. arts. 3428, 3430. And see Rail
road Co. v. Le Rosen, 52 La. Ann. 192, 26 So. 
854 ; Sunol v. Hepburn, 1 Cal. 262. 

O pe·n Possessi!)n 
Possession of real property is said to be 

"open" when held without concealment or at
tempt at secrecy, or without being covered 
up in the name ' of a third person, or other
wise attempted to be withdrawn from sight, 
but in such a manner that any person in
terested can ascertain who is actually in 
possession by proper observation and inquiry. 
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Unity of Possession 
Joint possession of two rights by several 

titles, as where a lessee of land acquires the 
title in fee-simple, which extinguishes the 
lease. The term also describes one of the es
sential properties of a joint estate, each of 
the tenants having the ' entire possession as 
well of every parcel as of the whole. 2 Bl. 
Comm. 182. 

Vacant Possession 
An estate which has been abandoned, va

cated, or forsaken by the tenant. The aban
donment must be complete in order to make 
the possession vacant, and, therefore, if the 
tenant have goods on the premises it will 
not be so considered. 2 Chitty, Bail. 177 ; 
2 Stra. 1064. 

Possession is a good title where no better tI· 
tie appears. 20 Vin. Abr. 278. 

Possession is n ine·tenths of the law. This 
adage is not to be taken as true to the full 
extent, so as to mean that the person in pos
session can only be ousted by one whose title 
is nine times better than his, but it places in 
a strong light the legal truth that every claim
ant must succeed by the strength of his own 
title, and not by the weakness of his antag
onist's. 'Vnarton. 

POSSESSI O N  VAUT T I TRE. Fr. In English See Bass v. Pease, 79 Ill. App. 318. 

Peaceable Possession 
See Peaceable. 

Possession Money. 

• law, as in most systems of jurisprudence, the 
fact of possession raises a prima. facie title 
or a presumption of the right of property in 
the thing possessed. In other words, the pos
session is as good as the title (about.) Brown. 

In English law. The man whom the sheriff 
puts in possession of goods taken under a 
writ of fieri facias is entitled, while he con
tinues so in possession, to a certain sum of 
money per aiem, which is thence termed "pos
session money." The amount is 3s. 6d. per 
day if he is boarded, or 5s. per day if he is 
not boarded. Brown. 

Possession, Writ of 
'Vhere the judgment in an action of eject

ment is for the delivery of the land claimed, 
or its possession, this writ is used to put the 
plaintiff in posseSSion. It is in the nature of 
execution. 

Quas.j Possession 
Quasi possession is to a right what pos

session is to a thing ; it is the exercise or en
j oyment of the right, not necessarily the con
tinuous exercise, but such an exercise as 
shows an intention to exercise it at any time 
when desired. Sweet. 

Scrambling Possession 
By this term is meant a struggle for pos;. 

session on the land itself, not such a contest 
as is waged in the courts, or possession gained 
by an act of trespass, such as building a fence. 
Spiers v . . Duane, 54 Oal� 177 ; Lobdell v. 
Keene, 85 Minn. ro, 88 N. , W. 426 ; Dyer v. 

. Reitz, 14 ,  l\!Io. App •. 45. 

POSSESSOR. One who possesses ; one who 
has possession. 

POSSESSOR BONA F I DE. He is a bona. fide 
possessor who possesses as owner by virtue 
of an act sufficient in terms to transfer prop
erty, the defects of which he was ignorant of. 
He ceases to be a bona. fide possessor from the 
moment these defects are made known to him, 
or are declared to him by a suit instituted 
for the recovery of the thing by the owner. 
Civ. Gode La. art. 503. 

POSSESSOR MALA F I DE. The possessor in 
bad faith is he who possesses as master, but 
who assumes this quality, when he well knows 
that he has no title to the thing, or that his 
title is vicious and defective. Civ. Code La. 
art. 3452. 

POSSESSO RY. Relating to possession ; 
founded on possession ; contemplating or 
claiming possession. 

-Possessory action. See next title. 
-Possessory claim .  ; The title. of a pre-emptor 
of public lands who has filed his declaratory 
statement but has not paid ,for the land. 
Enoch v. Spolmne Falls & N. :ay. Co., 6 Wash. 
393, 33 P. 966. 

. 
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-Possessory judgment. In Scotch practice. 
A judgment which entitles a persoll who has 
uninterruptedly been in possession for seven 
years to continue his possession until the 
question of right be decided in due course of 
law. Bell. 

-Possessory lien. ' One which attaches to 
such articles of another's as may be ' at the 
time in the possession of the lienor, as, for 
example, an attorney's lien on the papers and 
documents of the client in his possession. 
Weed Sewing Mach. Co. v. Boutelle, 56 Vt. 
570, 48 Am. Rep. 821. 

POSSESSORY ACT I ON., An action which 
has for its immediate object to obtain or re
cover the actual p088e88ion of the subject
matter ; as distinguished from '311 action 
which merely seeks to vindicate the plaintiff's 
title, or which involves the bare right only ; 
the latter being called a "petitory" action. 

An action founded on possession. Tres
pass for injuries to personal property is 
called a "possessory" action, because it lies 
only for a plaintiff who, ·at the moment of the 
injury complained of, was in. actual or con
structive, immediate, and exclusive posses
sion. 1 Chit. PI. 168, 169. 

I n  Admiralty Practice 
A possessory suit is one which is brought 

to recover the possession of .a vessel, had un
der a claim of title. The Tilton, 5 Mason, 
465, Fed. Cas. No. 14,054 ; 1 Kent, Comm. 
371. 

I n O ld English Law 
A real action which had for its object the 

regaiI).ing possession of the freehold, of which 
the demandant or his ancestors had been un
justly deprived by the present tenant or pos
sessor thereof. 

I n  Scotch Law 
An action for the vindication and recovery 

of the possession of heritable or movable 
goods ; e. g., the action of molestation. Pa
tel's. Compo 

I n  Louisiana 
An action by which one claims to be main

tained in the possession of an immovable 
property, or of a right upon or growing out 
of it, when he has been disturbed, or to be 
reinstated to that possession, when he has 
been divested or evicted. Code Prac. La. 
art. 6. 

POSSI BI L I TAS. Lat. Possibility ; a possi
bility. P088ibiUtas P08t di88olutionem emecu
tioni8 nunquam revivi8calur, a possibility will 
never be revived after the dissolution of its 
execution. 1 Rolle, 321. P08t emecutionem 
8tatu8, lem non patitu'r P088ib ilitatem, after 
the execution of an estate the law does not 
suffer a possibility. 3 BuIst. 108. 

POSS I B I L I TY. An uncertain thing which 
may happen. A contingent interest in real 
or personal estate. Kinzie v. Winston, 14 Fed. 

PO'SSIBLD 

Cas. 651 ; Bodenhamer v. Welch, 89 N. C. 78 ; 
Needles v. Needles, 7 Ohio St. 442, 70 Am. Dec. 
85. 

It is either n·ear, (or ordinary,) as where 
an estate is limited to one after the death of 
another, or remote, (or emtraordinary,) as 
where it is limited to a man, provided he 
marries a certain woman, and ,that she shall 
die and he shall marry another. 

Bare Possibility 
The same as a "naked" possibility.- See in

fra. 
Naked Possibility 

A bare chance or expectation of acquiring 
a property or succeeding to an estate in the 
future, but without any present right in or 
to it which the law would recognize as an es
tate or interest. See Rogers v. Felton, 98 Ky. 
148, 32 S. W. 406. 

Possibil ity Coupled with an I nterest 
An expectation recognized in law as an es

tate or interest, such as occurs in executory 
devises and shifting or springing uses ; such 
a possibility may be sold or assigned. 

Possibil ity of Reverter 

This term denotes no estate, but only a pos
sibility to have the estate at a future time. 
Of such possibilities there are several kinds, 
of which two are usually denoted by the term 
under consideration, (1) the possibility that a 
common-law fee may return to the grantor by 
breach of a condition subject to which it 
was granted, (2) the possibility that a com'
mon-Iaw fee other than a fee simple may re
,ert to the grantor by the natural determina
tion of the fee·. Carney v. Kain, 40 W. Va. 
758, 23 S. E. 6-50 ; Sorrels v. McNally, 89 
Fla. 457, 105 So. 106, 109 ; Des Moines City 
Ry. Co. v. City of Des Moines, 183 Iowa, 1261, 
159 N. W. 450, 452, L. R. A. 1918D, 839 ; Hart 
V. Lake, 273 Ill. 60, 112 N. E: 286, 288 ; Trus
tees of Calvary Presbyterian Church of Buf
falo v. Putnam, 221 App. Div. 502, 224 N. Y. 
S. 651, 654. 

Possibility on a Possibil ity 

A remote possibility, as if a remainder be 
limited in particular to A.'s SOn John, or Ed
ward, it" is bad if he have no son of that name, 
for it is too remote a possibility that he 
should not only have a son, but a son of that 
particular name. 2 Coke, 51. 

POSS I B LE. Capable of existing or happen
ing ; feasible. In another sense, the word 
denotes extreme improbability, without ex
cluding the idea of feasibility. It is also 
sometimes equivalent to "practicable" or " rea
sonable," as in some cases where action is  
required to be taken "as soon as possible." 
See Palmer v. St. Paul }j'ire & Marine Ins. 
Co., 44 Wis. 208 ; Norris v. Elmdale Elevator 
Co., 216 Mich. 548, 185 N. W. 69(), 698 ; Miller 
V. Southern Express Co., 99 S. C. 333, 83 S .  
E. 449, 451 ; Lauck v.  Reis, 310 Mo. 184, 274 
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S. W. 827, 832 ; National Enameling & Stamp
ing Co. v. Zirkovics (C. O. A.) 251 F. 184, 189. 

POST. Lat. After ; occurring in a report or 
a text-book, is used to send the reader to a 
subsequent part of the book . 

• , :- �' • J • ' . '  •• -\ • 

POST, 'J1,. . A conveyance for letters or dis
patches. The word is derived from "positi," 
the horses carrying the letters or dispatches 
being kept or placed at fixed stations. The 
word is also applied to the person who con
veys the ·letters to the houses where he takes 
up and lays down his charge, and to the 
stages or distances between house and house. 
Hence the phrases, post-boy, post-horse, post
!louse, etc. Wharton. 

A military establishment where a body of 
troops is permanently fixed. Caldwell's Case, 
19 Wall. 268, � L. Ed. 114 ; a military post is 
synonymous with military station. U. S. v. 
Phisterer, 94 U. S. 219, 24 L. Ed. 116 ; Hines 
v. Mikell (C. C. A.) 259 F. 28, 31. 

A landmark. Cornelious v. State, 22 Ala. 
App. 150, 113 So. 475, 476 ; U. S. v. Sherman 
(C. C. A.) 288 F. 497, 501. 

POST, v. To bring to the notice or atten
tion of the public 'by affixing to a post or 
wall, or putting up in some public place ; 
to placard. City of Pittsburgh v. Pitts
burgh Rys. Co., 259 , Pa. 558, 103 A. 372, 
373 ; Stanford v. State, 99 Tex. Cr. R. 111, 
268 S. W. 161, Hl2 ; Pittsburgh Rys. Co. v. 
Public Ser'vice Commission, 66 Pa. Super. 
ct. 243, ' 245 ; Iowa-Missouri Grain Co. v. 
Puwers, 1908 Iowa, 208, 196 N. W. 979, 9089-, 
33 A. L. R. 1268. 

POST-ACT. An after-act ; an act done aft
erwards. 

POST CONQUESTUM.  After the Conquest. 
Words inserted in the king's title 'by King 
Edward 1., and constantly used in the time 
of Edward Ill. Tomlins. 

POST-DATE. To date an instrument as of a 
time later than that at which it is really 
made. 

POST-DATED C HECK. One delivered pri
or to it� date. generally paya-ble at sight or 
on pr2sentation on or after day of its date. 
It differs from an ordinary check by carry
ing on its fHce implied notice that there is no 
money presently on deposit available to meet 
it, but with implied assurance that such 
funds will exist when check becomes due. 
Lovell v. Eaton, 99 Vt. 255, 133 A. 742, 743 ; 
State v. Langer, 46 N. D. 462, 177 N. W. 408, 
419. 

POST D I E M. After the d'ay ; as, a plea of 
payment post d-iem, after the day when the 
money ·became due. Com. Dig. "Pleader," 2. 

I n  Old Practice 

The return of a writ after the day assign
ed. A fee paid in , such case. Cowell 
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POST D ISSE I S I N. In English law. The 
name of a writ which lies for him who, h av
ing recovered lands and tenements by force 
of a novel disseisin, is again disseised by a 
former disseisor. Jacob. 

POST ENTRY. When goods are weighed or 
measured, and the merchant has got an ac
count thereof at the custom-house, and finds 
his entry already made too small, he must 
make a post or additional entry for the sur
plusage, in the same manner as the first was 
done. As a merchant is always in time, prior 
to the clearing of the vessel, to make his 
post, he should take care not to over-enter, 
to avoid as well the adTance as the trouble 
of getting !back the overplus. McCuI. Dict. 

POST EXCHANG E. A voluntary associa
tion of companies, detachments, or other 
army units at military posts, permitted by 
a special regulation of the War Depart
ment for the purpose of conducting for the 
benefit of the members of such units what 
is in effect a co-operative store and place 
of entertainment. Keane v. U. s. (0. O. 
A.) 272 F. 577, 578. 

Post exeoutionem status lex non  patitu r pos
sibil itatem.  3 BuIst. 108. After the execu
tion of the estate the law suffers not a pos
sibility. 

POST FACTO. After the fact. See Ex Post 
r'acto. 

POST-FACTUM,  or POST FACTUM. An 
after-act ; an act done afterwards ; a post
act. 

POST-F I NE. In old conveyancing. A fine 
or sum of money, (otherwise called the "king's 
silver") formerly due on granting the Zicentia 
concordandi, or leave to agree, in levying a 
fine of lands. It amounted to three-twen
tieths of the, supposed annual value of the 
land, or ten shillings for every five marks of 
land. 2 BI. Comma 350. 

POST HAC. Lat. After this ; after this 
time ; hereafter. 

POST L ITEM MOTAM. Lat. After suit 
moved or commenced. DepOSitions in rela
tion to the subject of a suit, made after liti
gation has commenced, are sometimes so 
termed. 1 Starkie, Ev. 319. 

POST-MARK. A stamp or mark put on let
ters received at the post-office for transmis
sion through , the mails. 

POST-MORTEM. After death. A term gen
erally applied to an autopsy or examination 
.of a dead body, to ascertain the cause of 
death, or to the inquiSition for that purpose 
-by the coroner. See Wehle v. United States 
Mut. Acc. Ass'n. lil. Misc. Rep. 36, 31 N. Y. 
SUPPa -865 ; Stephens v. People, 4 Parker Cr. 
R. (N. Y.) 4750 



1'387 

POST NA TUS. Born afterwards. A term 
applied by old writers to a second or younger 
son. It .is . used in private international law 
to designate a person who was born after 
some historic event, (such as the American 
Revolution or the act of union 'between Eng
land and Scotland,) and whose rights or 
statu8 will be governed or affected by the 
question of his birth ,before or after such 
event. 

POST-NOTES. A species of bank-llotes pay
able at a distant period, and not on demand. 

They are a species of obligation resorted to by 
banks when the exchanges of the country, and es
pecially of the banks, have become embarrassed by 
excessive speculations. Much concern is then felt 
for the country, and through the newspapers it is 
urged that post-notes be issued by the banks "for 
aiding domestic and foreign exchanges," as a ":mode 
of relief," or a "remedy for the distress," and "to 
take the place of the southern and foreign exchang
es." And so presently this is done. Post-notes are 
therefore intended to enter into the circulation of 
the country as a part of its medium of exchanges ; 
the smaller ones for ordinary business, and the 
larger ones for heavier operations. They are in
tended to supply the place of demand notes, which 
the banks cannot afford to issue or reissue, to re
lieve the necessities of commerce or of the banks, 
or to avoid a compulsory suspension. They are un
der seal, or without seal, and at long or short 
dates, at more or less interest, or without interest, 
as the necessities of the bank may require. Appeal 
of Hogg, 22 Pa. 488. 

POSTAL O'UltltBNOY 

matter sent by post. - Also the office esta'b
lished by government in any city or town for
the local operations of the postal system, 
for the receipt and distribution of mail from 
other places, the forwarding of maii there 
depOSited, the sale of postage stamps, etc. 

POST-O FF I C E  DEPARTMENT.  The name 
of one Of the departments of the executive 
branch of the government of the United 
States, which has charge of the transmission' 
of the mails and the general postal business . 
of the country. 

POST':"O FFICE ORDER. A letter of credit 
furnished by the government, at a small' 
charge, to facilitate the transmission of 
money. 

POST PROLEM SUSS I TATAM.  After issue 
born, (raised.) Co. Litt. 19b. 

POST ROADS. The . roads or highways, !by 
land or sea, designated by law as the ave": 
nues over which the mails shall be transport
ed. Railway Mail Serviee Cases, 13 Ct. C1. 
204. A - "post route," on the other hand, is 
the appointed course or prescribed line of 
transportation of the mail. U. S. v. Koch
ersperger, 26 Fed. Cas. 803 ; Blackham v. 
Gresham (C . .  C.) 16 Fed. 611. 

POST-TERM I NAL S I TT I N G'S. Sittings aft
er term. See Sittings. 

POST TERM I N UM.  After term, or post-term. 
The return of a writ not only after the day 
aSSigned for its return, but after the term al
so, for which a fee was . due. Cowell. 

POST-N UPTIAL. After marriage. Thus, an 
agreement entered into by a father after the 
marriage of his daughter, ,by which he en
gages to make a pro�ision for her, would be 
termed a "post-nuptial agreement." Brown. POST, WR I T  O F  ENTRY I N. In English 
POST-N U PT I A.L SETTLEMENT. A settle- law. An abolished writ given by statute of 
ment made after marriage upon a wife or Marl'bridge, 52 Hell. III. c. 30, which pro
children ; otherwise called a "voluntary" set- vided that when the number of alienations 
tlement. 2 Kent, Comm. 173. or descents exceeded the usual degrees, a !  

POST-O B I T  (Lat.). An agreement ,by which 
the O'bligor borrows a certain sum of money 
and promises to pay a larger sum, exceeding 
the lawful rate of interest, upon the death 
of a p�rson from whom he has some expecta
tion, if the obligor 'be then living. Boynton 
v. Hubbard, 7 Mass. 1;19 ; 6 M'add. 111 ; {) 
Ves. 57 ; 19 id. 628. 

POST O B I T  BOND. A bond giTen by an ex
pectant, to ·become due on the death of a per
son from whom he will have property. A 
bond or agreement given by a borrower of 
money, by which he undertakes to pay a 
larger sum, exceeding the legal rate of inter
est, on or after the death of a person from 
,vhom he has expectations, in case of surviv-
ing him. Crawford v. Russell, 62 Barb. (N. 
y�) 92 ; Boynton v. Hubbard, 7 Mass. 119. 

POST -OFF. ICE. A. bureau or department of 
government, or under governmental superin
tendence, whose office is to receive, transmit, 
and deliver letters, papers, and other mail-

llew writ should be allowed, without any 
mention of degrees at all. 

POSTAGE. The fee charged Iby law for car
rying letters, packets, and documents ,by the 
public mails. 

POSTAG E STAMP. A. ticket issued by gov
ernment, to 'be attached tQ mail-matter, that 
represents the postage or fee paid for the 
tr3nsmisHion of such matter through the pub
lic mails. 

POST A L. Relating to the mails ; pertaining 
to the post-office. 

POSTAL C U RRENCY. During a brief period 
following soon after the commencement of 
the civil war in the United States, when 
specie change was scarce, postage stamps 
were popularly used as a substitute ; and the 
first issues of paper representatives of parts 
of a dollar, issued by authority of congress, 
were called "postal currency." This issue 
was soon merged in others . of a more perma-
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nent character, for which the later and mQre POSTERIORE'S. Lat. This term was used 
appropriate name is "fractional currency." by the Romans to. denote the descendants in 
AbbDtt. a direct line beyond the sixth degree. 

POSTAL SAV I NGS DEPOSITO R I ES,. The POSTE R I O R I TY. This is a wDrd Qf CQm
aet Df 'congress Qf June 25, 1910, c. 3816, 3H parison and relation in tenure, the correla
Stat. 814 (39 USCA § 751 et seq.), created a tive Qf which is the word "priority." Thus, 
board of trustees (the postmaster general, a man who. held lands or tenements Df two 
the secretary Qf the treasury, and the attor- IQrds was said to hold Qf his more ancient 
ney general) to establish such depositQries. IQrd by priority, and of his less ancient IDrd 
Deposits may be made hy any person Df ten by posteriority. Old Nat. Brev. 904. It has 
years Dr Dver, in his or her name, Dr by a also a general application in law consistent 
married woman in her Qwn name and free with its etymological meaning, and, as so 
from her husband's control. Deposits may used, it is likewise opposed to priority. 
be made of $1 0.1' multiples thereof, and any Brown. 
person may purchase for 10 cents "postal sav
ings stamps" and attach them to a card fur
nished fDr the purpose, and a card with ten 
stamps affixed will be accepted as a deposit 
of $1, 0.1' may ,be redeemed in cash. Interest 

POSTER I TY. All the descendants of a pe'r
SQn in a direct line to the remotest genera
tion. Breckinridge v. Denny, 8 Bush (Ky.) 
527. 

at the rate of 2 per cent. a year is paid, hut POST H U MO US C H I LD. One borne after the not on fractions of a dollar. No balance death of its father ; or, when the Cffisarean shall exceed $2,500. operation is perfDrmed, after that Qf the Deposits may be withdrawn, in whDle or in mQther. part, on demand. A depDsitor may surrender 
his deposit in sums of $20, $40, $,60, $80, $100, 
and multiples of $100 and of $500, and re
ceive United States bonds of cQrresponding 
denDminations, bearing interest at 2% per 
cent. per annum, payable half-yearly and re
deemable at the pleasure of the United States 
after one year� and payable in gold at the end 
of twenty years. 

By sectiDn 16 of Act .Tune 25, 19,10, c. 386, 
36 Stat. 819 (39 USCA § 766), "the faith of 
the United States is solemnly pledged to the 
payment of the deposits." 

POSTAL U N I O N .  A treaty made at Be-rne in 
October, 1874, for the regulation of rates of 
postage and other matters connected with 
the postoffice between England and various 
Qther countries. See 38 & 39 Vict. c. 22 ; 1 
Hall. Int. L. 286. Several international CQn
ferences have since been held Qn the subject : 
Paris, 187'8 ; Lisbon, 1885 ; Vienna, 1891 ; 
Washington, 1897 ; Rome, 1906. 

POSTEA. In the common-law practice, a 
formal statement, indorsed Qn the nisi prius 
recDrd, which gives an account of the pro
ceedings at the trial of the action. Smith, 
Act. 167. 

Quasi·Posthumous Child 
In civil law. One who., bQrn during the 

life of his grandfather or other male ascend
ant, was nQt his heir at the time he- made his 
testament, ,but who. by the death of his fa
ther became his heir in his lifetime. Inst. 2, 
13. 2 ;  Dig. 28. 3. 13. 
Posthumus P'I"O nato habetul". A pasthumQus 
child is considered as thQugh born, [at the 
parent's death.] Hall v. Hancock, 15 Pick. 
(Mass.) 258, 26 Am. Dec. 598. 

POSTL I M I N I U M. Lat. In the civil law. A 
doctrine or fiction of the law 'by which the 
restoratiQn of a person to. any status or right 
fQrmerly possessed by him was considered as 
relating back to. the time of his original loss 
Dr deprivation ; particularly in the case of 
Qne who, having been taken prisoner in war, 
and having escaped and returned to Rome, 
was regarded, by the aid of this fictiQn, as 
having never been abroad, and was thereby 
reinstated in all his rights. Inst. 1, 12, 5. 

'l'he term is also applied, in internatiQnal 
law, to the recapture of property taken by an 
enemy, and its consequent restoration to its 
original Qwner. 

Postl im in ium fingit eum qui  capt'Js est in 
POSTED WATERS. In Vermont. Waters civ itate sem per fuisse. Postliminy feigns that fiQwing through or lying uPQn inclDsed or he who. has been captured has never left the cultivated lands, which are preserved fQr the state. lnst. 1, 12, 5 ;  Dig. 49, 51. exclusive use of the Qwner or Qccupant by 
his posting notices (accQrding to the statute) POSTLI M I NY. See Postliminium. 
prQhtbiting all persons frQm shooting, trap-
ping, or fishing thereon, under a prescribed 
penalty. See State v. Theriault, 70 Vt. 617, 
41 Atl. 1030, 43 L. R. A. 290, 67 Am. St. Rep. 
695. 

POSTMAN. A senior barrister in the CDurt 
of exchequer, who has precedence in mQtions ; 
so called frQm the place whe're he sits. 2 
Bl. Comm. 28. A letter-carrier. 

Postel"iora derogant prioribus. Posterior POSTMASTER. An officer of the United 
things derQgate from things priQr. 1 Bouv. States, appointed to take charge of a local 
lust. n. 90. post-office and transact the business of re-
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celvmg and forwarding the mails at that POTENTATE. A 'person who possesses great 
point, and such other business as is commit- power or sway ; a prince, sovereign, or mon-
ted to him under the postal laws. arch. 

POSTMASTER GENERAL. The head of the 
post-office department. He is one of the 
president's ca'binet. 

By the naturalization law of the United 
States, an alien is required to renounce all 
allegiance to any foreign "prince, potentate, 
or sovereign whatever." 

POSTNAT I .  Those born after. See Post POTENTIA. Lat. Possibility ; power. 
Natus. 

PO&TPONE. To put off ; defer ; delay ; con
tinue ; adjourn ; as when a hearing is post
poned. Also to place after ; to set below 
something else ; as when an earlier lien is 
for some reason postponed to a later lien. 

-Potentia prop inqua. Oommon possibility. 
See Possibility. 

Potentia debet sequi justitiam, non antecedere. 
3 BuIst. 199. Power ought to follow justice, 
not go before it. 

Potentia est dup lex, remota et p ropinqua;  et 
The word "postponement," in speaking of legal 

proceedings, is nearly equivalent to " continuance ; "  potentia remotiss,i ma et vana est quae nunquam 
except that the former word i s  generally preferred · ven it in aetum .  , 11 Coke, 51.  Possibility is 
when describing an adjournment of the cause to of two kinds, remote and near ; that which 
another day during the same term, and the latter never comes into action is a power the ' most 
when the case goes over to another term. See State remote and vain. 
v. Underwood, 76 Mo. 639 ; State v. Nathaniel, 52 La. 
Ann. 558, 26 So. 1008. Potentia i nutil is frustra est. Useless power is 

POSTREMO-GEN ITURE. 
lish, (q. 'V.) 

POSTU LAT I O .  Lat. 

I n  Roman Law 

Borough-Eng-

A request or petition. This was the name 
of the first step in a criminal prosecution, 
corresponding somewhat to "swearing out a 
warrant" in modern criminal law. The ac
cuser appeared before the pnetor, and S'tated 
his desire ' to' institute criminal proceedings 
against a designated person, and prayed the 
authority of the magistrate therefor. 

I n  Old English Ecclesiastical Law 

A species of petition for transfer pf a 
bishop. 

POSTU LAT I O  ACT I O N I S. In Roman law. 
The demand of an action ; the request made 
to the prretor 'by an actor 0.1' plaintiff for an 
aetion or formula of suit ; corresponding 
with the application for a writ in old English 
practice. Or, as otherwise explained, the 
actor's asking of leave to institute his ac
tion, on appearance of the parties before the 
prretor. Hallifax, Civil Law, b. 3, C. 9, no. 12. 

POTABLE. Suitable for drinking ; drink
ruble. State V. Mairs (Mo. App.) 272 S. W. 992, 
995 ; Huddleston v. State, 103 Tex. Cr. R. 
108, 280 S .  W. 21'8. 

POT-DE-V I N. In French law. A sum of 
mo.ney frequently paid, at the moment of en
tering into. a contract, beyond the price 
agreed upon. It differs from arrha, in this : 
that it is no. part of the price of the thing 
sold, and that the person who has received 
it cannot, by returning double the amount, or 
the other party by losing what he has paid, 
rescind the contract. 18 Toullier, no. 52. 

to no purpose. Branch, Princ. 

Potentia non est n isi ad bonum. Power is not 
conferred but for the public good. 

POTENT IAL. Existing in possibility but not 
in act ; naturally and prohably expected to 
come into existence at some future time, 
though not now existing ; for example, the 
future product of grain or trees already plant
ed, or the successive future installments or 
payments on a contract 'or engagement al
ready made. Things having a "potential ex
istence" may be the subject of mortgage, as
signment, or sale. See Campbell V. Grant Co., 
36 Tex. Civ. App. 641, 82 S. W. 796 ; Dickey 
v. 'Valdo, 97 Mich. 255, 56 N. W. 608, 23 L. R. 
A. 449 ; Cole V. Kerr, 19 Neb. 553, 26 N. 'V. 
598 ; Long V. Hines, 40 Kan. 220, 19 P. 796, 
10 Am. St. Rep. 192 ; Carter V. Rector, 88 
Ok1. 12, 21() P. 1035, 1037. 

Potest qu is renu'nciare pro se et suis juri quod 
pro se i ntroductu m est. Bract. 20 . •  One may 
relinquish for himself and his heirs a right 
which was introduced for his o.wn benefit. 

POTEST AS. Lat. In the civil law. Power ; 
authority ; domination ; empire. Imperium, 
or the jurisdiction of magistrates. The pow
er of the father over his children, patria po
testas. The authority of masters over their 
slaves. See lnst. 1, 9, 12 ; Dig. 2, 1, 13, 1 ;  
Id., 14, 1 ;  Id. 14, 4, 1, 4. 

Potestas striete interpretatur. A power is 
strictly interpreted. Jenk. Cent. p. 17, case 
29, in margo 

Potestas su prema seipsum dissolvere potest, I i
gare non potest. Supreme power can dissolve 
[unloose] but cannot bind itself. Branch, 
Princ. ; Bacon. 

Polior est conditio defendentis. Better is the 
conditio'll of the defendant, [than that of the 
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plaintiff. ] Broom, Max. 740 ; Cowp. 343 ; 
1Villiams v. Ingell, 21 Pick. (Mass.) 289 ; 
'Vhite v. Franklin Bank, 22 Pick. (Mass.) 186, 
187 ; Cranson v. Goss, 107 Mass. 440, 9 Am. 
Rep. 45. 

Potior est conditio possidentis. Better is the 
condition of the possessor. Broom, Max. 215, 
n. 710 ; 6 Mass. 84 ; 21 Pick. (Mass.) 140. 

POTTS' FRACTURE. A fracture of the low
er part of the fibula, accompanied with injury 
to the ankle joint, so that the foot is dislo
cated outward. Marchand v. Bellin, 158 Wis. 
184, 147 N. W. 1033, 1034. 
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I n  Old Engl ish Law 
A subsidy to the value of twelve pence in 

the pou.nd, granted to the king, of all manner. 
of mercha1;ldise .of every merchant, as well 
denizen as alien, either exported or imported. 
Cowell.

' . 

POUND KEEPER. An officer charged with 
the �are of a pound, and of animals confined 
there. 

P O U R  ACQU I T. Fr. In French law. The 
formula which a creditor prefixes to his sig
nature when he gives a receipt. 

POUR COMPTE DE QU i l L  APPART I ENT. 

POTWALLO PER. A t f 1 1· d 
Fr. For account of whom it may concern. 

erm ormer y app le 
to voters in certain boroughs of England, 
where all who boil (wallop) a pot were enti
tled to vote. Webster. 

P O U LTRY C,O U NTER. The name of a prison 
formerly existing in London. See Counter. 

POUND. A place, inclosed by public au
thority, for the temporary detention of stray 
u'nimals. Harriman v. Fifield, · 36 Vt. 345 ; 
Wooley v. Groton, 2 Cush. (Mass.) 308 ; Chen
ango COlmty Humane Soc. v. Polmatier, 188 
App. Div. 419, 177 N. Y. S. 1,01, 103. 

A pound-overt is said to be one that is open over
head ; a pound-covert is one that is close, or cov
ered over, such as a stable or other building. 

A measure of weight. The pound avoir
dupois contains 7,000 grains ; the pound troy 
5,760 grains. 

In New York, the unit or standard of weight from 
which all other weights shall be derived and ascer
tained, is declared to be the pound, of such magni
tude that the weight of a cubic foot of distilled 
water, at its maximum density, weighed in a vacuum 
with brass weights, shall be equal to sixty-two 
and a half such pounds. 1 Rev. st. N. Y. p.- 617, 

§ 8. 

"Pound': is also the name of a denomi
nation ,of English money, containing twenty 
shillings. It was also used in the United 
States, in computing money, before the in
troduction of the federal coinage. 

POUND BREACH. The act or offense of 
breaking a pound, for the pur'pose of taking 
out the cattle or goods impounded. ' 3 B1. 
Comm. 12,146 ; State v. Young, 18 N. H. 544. 

P O U R FA I RE PROCLA I M ER. L. Fr. An 
ancient writ .addressed to the mayor or b�iliff 
of a city or town, requiring him to make proc
lamation concerning nuisances, etc. Fitzh. 
Nat. Brev. 176. 
POUR SE I S I R  TERRES. L. Fr. Ail an
cient writ whereby the crown seized the land 
which the wife of its deceased tenant, who 
held in capite, had for her dower, if she 
married without leave. It was grounded on 
the statute De Pr(J3rogativa Regi8, 7, (17 Edw. 
II. St. 1, c. 4.) It is abolished by 12 Car. II. 
c. 24. 

POURPA RLER. Fr. In French law. The 
preliminary negotiations or bargainings which 
lead to a contract between the parties. As 
in English law:, these form no part of the 
oontract when completed. The term is also 
used in this sense in international law and 
the practice of diplomacy. 

PO URPARTY. To make pourpa.rty is to di
vide a'ud Sever the lands that fall to parcen
ers, . which, . before partition, they held joint
ly and pro i,naiviso. Cowell. 

POURPRESTU RE. An inclosure. Anything 
done to the nuisance or hurt of the public 
demesn-es, or the highways, etc., by inclo
sure or

' 
building, endeavoring to make that 

private which olight to be public. The d if
ference between a po-urpresture al!d a public 
nuisance is that powrpresture is an invasion 
of the jU8 privatum of the crown ; but where 
the jus publicum is violated it is a nuisance. 
Skene makes three sorts of this offense : (1) 
Against the crown ; (2) against the lord of 
the fee ; . (3) against a neighbor: 2 Inst. 38 ; 
1 Reeve, Eng. Law, 156. 

PO U N D  O F  LAND.  An uncertain quantity P OU RSU I VANT. The king's messenger ; a 
royal or state messenger. In the heralds' 
college, a functionary of lower rank than a 
herald, but discharging similar duties, called 
also "poursuivant at arms." 

of land, said to be about fifty-two acres. 

POUNDAGE. 
I n  Practice 

An allowance toO the sheriff of so much in 
the pound 

-
upon 

'
the amount levied under an 

execution. Bowe v. Campbell, 2 Civ. Proc. 
R. (N. Y.) 234. 

The money which an owner of unimals jm- _ 

pounded must pay to obtain the.ir release. 

POURVEYANCE� In old Englis}l law. The 
prQviding corn, fuel, victuals, and other neces
saries for the king's  house. Cowell. 

POU RVEYOR, or P U RVEYO R. A buyer ;  one 
who p.rovide� for the royal household. 
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PO UST I E. In Scotch law. ' Power. See- ot the power; while �·trusts·· are always imperative, 
Liege Poustie. A word formed from the·Lat- and are obligatory on the conscience of tlie trustee. 

in "potestas." People V. Kaiser, 306 Ill. 313, 137 N. E. 826, 828 ; 
Hirschmann v. Gantt, 136 S. C. 1, 13t S. E. 230, 231. 

POVERTY AFFI DAVI T. An affidavit,. made 
and filed by one of the parties to a suit, that 
he is not able to furnish security for the 
final costs. The use of the term is confined 
to a few states. Cole v. Hbeburg, 36 Kan'. 
263, 13 P. 275. 

POWER. The right, ability, or faculty of 
doing something. 

In a restricted sense a "power" is a liberty 
or authority reserved 'by, or limited to, a 
person to dispose of real or personal proper
ty, for his own benefit, or benefit of others, 
or enabling one person to dispose of interest 
which is vested in another. In re Vanatta's 
Estate, 99 N. J. Eq. 339, 131 A. 515, 518 ; 
Hupp v. Union Coal & Coke Co., 284 Pa. 529, 
131 A. 364, 365 ; Security Trust & Safe De
posit Co. v. Ward, 10 Del. Ch. 408, 93 A. 385, 
388. 

. 

I n  R�al Property Law 
An authority to do some act in relation to 

real property, or to the creation or revoca
tion of an estate therein, or a charge there
on, which the owner granting or reserving 
such power mi,ght himself perform for any 
purpose. Civ. Code Dak. § 298 (Comp. Laws 
N. D. 1913, § 5383 ; Rev. Code S. D. 1919, § 
390) ; How. St. Mich. § 5591 (Oomp. Laws 
1929, § 12996). 

"Power" is sometimes used in the same sense as 
"right," as when we speak of the powers of user 
and disposition which the owner of property has 
over it, but, strictly speaking, a power is that which 
creates a special ' or exceptional right, or enables a 
person to do something which he could not otherwise 
do. Sweet. 

Technically, an authority hy which one 
person enahles another to do some act for 
him. 2 Lil. Abr. 339. 

An authority enabling a person to dispose, 
through the medium of the statute of uses, 
of an interest, veste-d either in himself or in 
another �rs{)n. Sugd. Powers, 82. An au
thority expressly reser,ed to a grantor, or 
exprel'lsly given to another, to be exercised 
over lands, etc., granted or conveyed at the 
time of the creation of such power. Watk. 
Conv. lm. A proviso, in a conveyance under 
the statute of uses, giving to the grantor or 
grantee, or a stranger, authority to rey'Oke or 
alter by a subsequent act the estate first 
granted. 1 Steph. Comm. 50;). See also Bur
leigh v. Clough, 52 N. H. 267, 13 Am. Rep. 
23 ; Griffith v. Maxfield, 66 Ark. 513, 51 S. 
W. &�2 : Bouton v. Doty, 69 Conn. 531, 37 
A. 10tH ; Dana v. Murray, 122 N. Y. 604, 26 
N. E. 21 : Carson v. Cochran, 52 Minn. 67, 53 
N. W. 1130 : Law Guarantee & Trust Co. v. 
Jones, 103 Tenn. 245, 58 S. W. 219. 

There is a clear distinction between a power and 

In General 
-Appendant or appurtenant powers. Those ex
isting where the donee of the Ipower has an 
estate in the land and the power is to take 
effect wholly or in part out of that estate, 
and the estate created by its exercise affects 
the estate and interest of the donee of the 
power. Baker v. Wilmert, 288 Ill. 434, 123 
N. E. 627, 629 ; Taylor v. Phillips, 147 Ga. 
761, 95 S. E. 289. 
-Collateral powers; Those in which the donee 
of the power has no interest or estate in 
the land which is the ' subject of the power. 
Also called "naked powers." 2 Washb. R. P. 
305 ; Baker v. Wilmert, 288 Ill. 434, 123 N. 
E. 627, 629. 

-General and special powers. A power is gen
eral when it authorizes the alienation in fee, 
by means of a conveyance, will, or charge, 
of the lands embraced in the power to any 
alienee whatsoever. It is special (1) when 
the persons or class of persons to whom the 
disposition of the lands under the POWer is  
to  be made are designated, or  (2) when the 
power authorizes the alienation, by means of 
a conveyance, will, or charge, of a particular 
estate or interest less than a fee. Coster v. 
Lorillard, 14 Wend. (N. Y.) 324 ; Thompson 
v. Garwood, 3 Whart. (Pa.) 305, 31 Am. Dec. 
50.2. 
-General and special powers i n  trust. A gen
eral power is in trust when any person or 
class of persons other than the grantee of 
such power is designated as entitled to the 
proceeds or any portion of the proceeds or 
other !benefits to result from the alienation. 
A special power is in trust (1) when the dis
position or charge which it authorizes is lim
ited , to be ma-de to any person or class of 
persons other than the holder of the power, 
or (2) when any person or class of persons 
other than the holder is designated as enti
tled to any benefit from the disposition or 
charge authorized by the power. Cutting v. 
Cutting, 20 Hun (N. Y.) 360 ; Dana v. Mur
ray, 122 N. Y. 612, 26 N. E. 23 ; Wilson's 
Rev. & Ann. St. Okl. 1903, §§ 4107, 4108 
(Comp. St. 1921, §§ 8491, 8492). 

-Inherent powers. Those whi�h are enjoyed 
by the possessors of natural. right, without 
having been received from another. Such 
are the 'powers of a people to establish a form 
of government, of a father . to control his 
children. ' Some of these are regulated and 
restricted in theiT exercise by law, but are 
not technically considered in the law as pow-
ers. 

a trust, sin ce "powers" are never imperative, but -M inisterial powers. A phrase used in Eng
leave the act to be done at the will of the donee lish conveyancing to denote powers given for 
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the good, not of the donee himself exclusive
ly, or of the donee himself necessarily at all, 
but for the good of several persons, includ
ing or not including the donee also. They are 
so called Ibecause the donee of them is as a 
minister or servant in his exercise of them. 
Brown. 

-Naked power. One which is simply collater
al and without interest in the donee, which 
arises when, to a mere stranger, authority is 
given of disposing of an interest, in which 
he had not before, nor has .by the instrument 
creating the power, any estate whatsoever. 
Bergen v. Bennett, 1 Caines- Cas. (N. Y.) 15, 
2 Am. Dec. 281 ; Atwater v. Perkins, 51 CoOnn. 
198 ; Clark v. Hornthal, 47 Miss. 534 ; Hunt 
v. Ennis, 12 Fed. Oas. 915 ; Atzinger v. Berg
er, 151 Ky. 800, 152 S. W. 9'71, 972, 50 L. R. 
A. (N. S.) 622. 

-Powers in g ross. Those which give a donee 
of the power, who has an estate in the land, 
authority to create such estates only as will 
not attach on the interest limited to him or 
take effect out of his interest, but will take 
effect after donee's estate has terminated. 
Wils-on v. Troup, 2 Cow. (N. Y.) 236, 14 Am. 
Dec. 458. Tudor, Lead. Cas. 293 ;  Baker v. 
Wilmert, 288 Ill. 434, 123 N. E. 627 ; Taylor 
v. Phillips, 147 Ga. 761, 95 S. E. 289, 290. 

-Power of revocation. A power which is to 
divest or abridge an existing estate. Distin
guished from those of appointment ; but the 
distinction · is of doubtful exactness, as every 
new appointment must divest or revoOke a 
former use. Sanders, Uses 154. 

-Power of visitation.  A power vested by the 
founder in an appointed visit'or, or the trus
tees or governors of an institution, to regu
late its internal affairs and to appoint pro
fessors, elect schoOlarships, officers, and the 
like. In re Norton, 97 Misc. Rep. 289, 161 
N. Y. S. 710, 717. 

For other compound terms, such as "Pow
er of Appointment," "Power of S.ale," etc., 
see the following titles. 

I n Constitutional Law 
The right to take action in respect to a 

particular subject-matter or class of matters, 
invoOlving more or less of discretion, granted 
by the constitutions to the several depart
ments or branches of the government, or re
served to the people. Powers in this sense 
are generally classified as legislative, execu
tive, and judicial. See those titles. 

-I m polied powers are such as are necessary 
to make available and carry into effect those 
powers which are expressly granted or con
ferred, and . which must therefore be pre
sumed to have been within the intention of 
the constitutional or legislative grant. Mad
ison v. Daley (C. C.) 58 F. 7�) ; People v. 
Pullman's Pa.lace Car Co., 175 I n. 125, 51 N. 
E. 664, · 64 L. R. A. 366 ; First M. E. Church 
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v. Dixon, 178 Ill. 260, 52 N. E. 887 ; In re 

Board of Com'rs of Cook County, 146 Minn� 
103, 177 N. W. 1013, 1014 ; Skelly Oil Co. v. 
Pruitt & McCrory, 94 Okl. 232, 221 P. 709, 
710 ; Citizens' Electric Illuminating Co. v. 
Lackawanna & .. w. V. Power Co., .255 Pa . . 176, 
99 A. 465, 467. 

I n  the Law of Corp<orations 

The right 0'1' capacity to act or be acted up
on in a particular manner or in respect to a 
particular subject ; as, the power to have a 
corporate seal, to sue and be sued, to make 
by-laws, to carry on a particular business or 
construct a given work. See Freligh v. Sau
gerties, 70 Hun, 589, 24 N. Y. S. 182 ; In re 
Lima & H. F. Ry. Co., 68 Hun, 252, 22 N. Y. 
S. 967 ; Baltimore v. Marriott, 9 Md; 160. 

POWER COUPLED W I TH AN I NTEREST. 
A right or power to do some act, together 
with an interest in the subject-matter on 
which the power is to be exercised..  It is dis
tinguished from a n.aked power, which is a 
mere authority to act, not accompanied by 
any interest of the donee in the subject
matter of the power. 

Is it an interest in the subject on which the 
power is to be exercised, or is it an interest in 
that which is produced by the exercise of the pow
er ? We hold it to be clear that the interest which 
can protect Ii. power after the death of a person 
who creates it must be ·an interest in the thing 
itself. In other words, the power must be engraft
ed on an estate in the thing. The words themselves 
would seem to .import this meaning. "A power 
coupled with an interest" is a power which accom� 
pa.nies or is connected with an interest. The power 
and the interest are united in the same person. But, 
if we are to understand by the word "interest" 
an interest in that which is to tie produced by the 
exercise of the power, then they are never united. 
The power to produce the interest must be exer
cised, and by its . exercise is extinguished. The pow
er ceases when the interest commences, and there
fore cannot, in accurate law language, be said to be 
"coupled" with it. Hunt v. Rousmanier, 8 Wheat. 
203, 5 L. Ed. 589. And see Missouri v. Walker, 8 S. 
Ct. 929, 125 U. S. 339, 31 L. Ed. 769 ; . Griffith v. Max
field, 66 Ark. 513, 51 S. W. 832 ; Johnsonev. Johnson, 
27 S. C. 309, 3 S. E. 606, 13 Am. St. Rep. 636 ; Yeates 
v. Pryor, 11 Ark. 78 ; Alworth v. Seymour, 42 Minn. 
526, 44 N. W. 1030 ; Hunt v. Ennis, 12 Fed. Cas. 915 ; 
Chase Nat. Bank of New York v. Sayles (C. C. A.) 11 
F. (2-d) 948, 957 ; Sphier v. Michael, 112 Or. 229, 229 P. 
1100, 1101 ; Drake v. O'Brien, 99 W. Va. 582, 130 S. E. 
276, 278. 

POWE R O F  APPO I NTM ENT. A power or 
authority conferred by one person by deed 
or will upon another (called the "donee") 
to appoint, that is, to select and nominate, 
the person or persons who are to receive and 
enjoy an estate or an income therefrom or 
from a fund, after the tes-tator's death, or 
the donee's death, or after the termination 
of an existing right or interest. See Heine
mann v. De Wolf, 25 R. 1. 243, 55 A. 707 ; Peo
ple v. Kaiser, 306 Ill. 313, 137 N. E. 826, 828. 

The distinction between a "will" and. a 
"power of appointment" is that a will con-
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cerns the estate of the testator� whlle an ap
pointment under a power concerns that of the 
donor of the power. Thompson v. Pew, 214 
Mass. 520, 102 N. E. 122, 125. 

Powers are eith er :  Collateral, which are given 
to strangers ; i. e., to persons who have neither a 
present nor future estate or interest in the land. 
These are also called simply "collateral," or powers 
not coupled with an interest, or powers not being 
interests. Or they are powers relating to the land. 
These are called "appendant" or "appurtenant," be
cause they strictly depend upon the estate limited 
to the person to whom they are given. Thus, where 
an estate for life is limited to a man, with a power 
to grant leases in possession, a lease granted under 
the power may operate wholly out of the life-estate 
of the party executing it, and must in every case 
have its operation out of his estate during his life. 
Such .lJ:'l estate must be created, which will attach 
on an interest actually vested in himself. Or they 
are called "in gross," if given to a person who had 
an interest in the estate at the execution of the deed 
creating the power, or to whom an estate is given 
by the deed, but which enabled him to create such 
estates only as will not attach on the interest limited 
to him. Of necessity, therefore, where a man seised 
in fee settles his estate on others, reserving to him
self only a particular power, the power is in gross. 
A power to a tenant for life to appoint the estate 
after his death among his children, a power to 
jointure a wife after his death, a power to raise 
a term of years to commence from his de-ath, for 
securing

' 
younger children's portions, are all powers 

in gross. An important distinction is established 
between general and particular powers. By a gen
eral power we understand a right to appoint to 
whomsoever the donee pleases. By a particular 
power it is meant that the donee is restricted to 
Borne objects designated in the deed creating the 
power, as to his own children. Wharton. 

A general power is beneficial when no person oth
er than the grantee has, by the terms of its crea
tion, any interest in its execution. A general power 
is in trust when any person or class of persons, oth
er than the grantee of such power, is designated as 
entitled to the proceeds, or any portion of the pro
ceeds, or other benefits to result from the alienation. 
Cutting v. Cutting, 20 Hun ( N. Y. ) 364. 

When a power of appointment among a class re
quires that each shall have a share, it is called a 
" distributive" or "non-exclusive" power ; when it 
authorizes, but does not direct, a selection of one 
or more to the exclusion of the others, it is called 
an "exclusive" power, and is also distributive ; when 
it gives the power of appointing to a certain number 
of the class, but not to all, it is exclusive only, and 
not distributive. Leake, 389. A power authorizing 
the donee either to give the whole to one of a class 
01' to give it equally among such of them as he 
may select (but not to give one a larger share than 
the others) is called a "mixed" power. Sugd'. Pow
ers, 448. Sweet. 

General Power of Appointment 

A "general power of appointment," the ex
ercise of which will subject the property pass
ing under it to estate tax, must be of such a 
character that the donee of it has actual and 
practical dominion of the property as fully 
to all practical intents and purposes as if it 
were owned outright. Fidelity Trust Co. v. 
McCaughn (D. C.) 1 F. (2d) 987, 988. 
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POWER O F  ATTORNEY. An ihstrument au
thorizing another to act as one's agent or at
torney. A letter of attorney. See Attorney. 

POWER O F  D I SPOSI T I ON.  Every power of 
disposition is deemed absolute, by means of 
which the donee of such power is enabled in 
his life-time to dispos� of the entire fee for 
his own benefit ; and, where a general and 
beneficial power to devise the inheritance is 
given to a tenant for life or years, it is ab
solute, within the meaning of the statutes of 
some of the states. Code Ala. 1886, § 1853 
(Code 1923, § fi931). See Power of Appoint
ment. 

POWER O F  SALE. A clause sometimes in
serted in mortgages and deeds of trust, giving 
the mortgagee (or trustee) the right and pow
er, on default in the payment of the debt se
cured, to advertise and sell the mortgaged 
property at public auction (but without re
sorting to a court for authority), satisfy the 
creditor out of the net proceeds, convey by 
deed to the purchaser, return the surplus, if 
any, to the mortgagor, and thereby divest the 
latter's estate entirely and without any sub
sequent right of redemption. See Capron v. 
Attleborough Bank; 11 Gray (Mass.) · 493 ; Ap
peal of Clark, 70 Conn. 195, 39 A. 155. 

POYN D I NG. See Poinding. 

POYN I NGS' ACT. An act of parliament, 
made in Ireland, (10 Hen. VII. c. 22, A. D. 
1495 ;) so called because Sir Edward Poynings 
was lieutenant there when it was made. 
whereby all general statutes before then ma de 
in England were declared of force in Ire
land, which, before that time, they were not. 
1 Broom & H. Comm. 112. 

PRACT I CABLE, PRACT I CABLY. Pra('tica. 
ble is that which may be done, practiced, or 
accomplished, that which is performable, 

feasible, possible ; and the adverb practicably 
means in a practicable manner. Streeter v. 
Streeter, 43 Ill. 165 ; Beck v. Board of Com'rs 
of Shawnee County, 105 Kan. 325, 182 P. 397, 
400 ; Lauck v. Reis, 310 Mo. 184, 274 S. W. 827, 
832. 

PRACT I CAL. A practical construction of a 
constitution or statute is one determined, 
not by judicial decision, but practice sanc
tioned by general consent. Farmers' & Me

chanics' Bank v. Smith, 3 Sergo & R. (Pa.) 69 ; 
Bloxham v. Consumers' Electric Light, etc., 
Co., 36 Fla. 519, 18 So. 444, 29 L. R. A. 507, 
51 Am. St. Rep. 44. 

PRACT I CE. Repeated or customary action ; 
habitual performance ; a succession of acts of 
similar kind ; habit ; custom ; application 
of science to the wants of men ; the exercise 
of any profession. Marker V. Cleveland, 212 
Mo. App. 467, 252 S. W. 95, 96 ; Columbia 
Life Ins. CO. V. Tousey, 152 Ky. 447, 153 S. 
W. 767, 768 ; U. S. Shipping Board Emergen
cy Fleet Corporation v. Levensaler, 53 App. 
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D. C. 322, 290 F. 297, 300. ''Practice'' of a pro
fe,ssion implies a continuing occupation, and a 
practitioner of veterinary science is one who 
habitually held himself out to the public as 
such. Sanborn v. Weir, 95 Vt. 1, 112 A. 228, 
231 ; Beaver Brook Resort Co. v. Stevens, 
76 Colo. 133, 230 P. 121, 122. 

The form or mode of proceeding in courts 
of justice for .the enforcement of rights or the 
redress of wrongs, as distinguished from the 
substantive law which gives the right or de
nounces the wrong. :The form, manner, or 
order of instituting and conducting a suit or 
other judicial proceeding, through its succes
sive stages to its end, in accordance with the 
rules and principles laid down by law or by 
the regulations and precedents of the courts. 
The term applies as well to the conduct of 
criminal actions as to civil suits, to proceed
ings in equity as well as at law, and to the de
fense as well as the prosecution of any pro
ceeding. See Fleischman v. Walker, 91 Ill. 
321 ; People v. Central Pac. R. Co., 83 Cal. 
393, 23 P. 303 ; Kring v. Missouri, 107 U. S. 
221, 2 Sup. Ct. 443, 27 L. Ed. 506 ; Opp v. Ten 
Eyck, 99 Ind. 351 ; Beardsley v. Littell, 14 
Blatchf. 102, Fed. Cas. No. 1,185 ; Union Nat. 
Bank v. Byram, 131 Ill. 92, 22 N. E. 842 ; 
Mahoning Valley R. Co. v. Santoro, 93 Ohio 
st. 53, 112 N. E. 190, 191 ; In re McCormick's 
Estate, 72 Or. 608, 144 P. 425, 426 ; Therens v. 
Therens, 267 Ill. 592, 108 N. E. 712, 713. 

It may include pleading, but is usually employed 
as excluding both pleading and evidence, and to 
designate all the incidental acts and steps in the 
course of bringing matters pleaded to trial and 
proof, and procuring and enforcing judgment on 
them. 

;....Practice of medicine. The discovery of the 
cause and nature of disease, and the admin
istration of remedies, or the prescribing of 
treatment therefor. State v. Heffernan, 40 R. 
I. 121, 100 A. 55, 60. Statutes, regulating the 
"practice of medicine" and providing penal
ties for failure to comply therewith, include 
all who practice the art of healing, State v. 
Collins, 178 Iowa, 73, 159 N. W. 604, 607, and 
diagnosing, prescribing and treating ailments 
are constituent parts of "practice of medi
cine," People v. T. Wah Hing, 79 Cal. App. 
286. 249 P. 229, 230. 

-Praotice of law. "Practicing law" is not lim
ited to appearing in court, or advising and 
assisting in the conduct of litigation, but 
embraces the preparation of pleadings, and 
other papers incident to actions and special 
proceedings, conveyancing, the preparation of 
legal instruments of all kinds, and th.e giv
ing of all legal advice to clients. In r� Pace, 
170 App. Div. 818, 156 N. Y. S. 641, 642 ; L. 
Meisel & Co. v. Nat!onal Jewelers' Board of 
Trade, 90 Misc. Rep. 19, 152 N. Y. S. 913, 916 ; 
State v. Chamberlain, 132 Wash. 520, 232 P. 
337, 338. 

PRACTICE COURT. In English law. A 
court attache

'
d to the court of king's bench, 
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which heard and determined common matters 
of business and ordinary motions for writs 
of mandamus, prohibition, etc. It was usual
ly called the "bail court." It was held by one 
of the puisne justices of the king's bench. 

PRACT I CES. A succession of acts of a sim
ilar kind or in a like employment. 

PRACTI C I{S. In Scotch law. The decisions 
of the court of session, as evidence of the 
practice or custom of the country. Bell. 

PRACT I T I ONER. He who is engaged in the 
exercise or employment of any art or profes
sion. 

PRIECEPTORES. Lat. Masters. The chief 
clerks in chancery were formerly so called, 
because they had the direction of making out 
remedial writs. 2 Reeve, Eng. Law, 251. 

PRIECEPTORI ES. In feudal law. A kind 
of benefices, so called because they were pos
sessed by the more eminent templars whom 
the chief master by his authority created and 
called "Prmceptores Templi." 

PRIECI PE. Lat. In practice. An original 
writ, drawn up in the alternative, command
ing the defendant to do the thing required, 
or show the reason why he had not done it. 
3 Bl. Comm. 274'. 

A sUp of paper upon which the particulars 
of a writ are written. It is lodged in the office 
out of which the required writ is to issue. 
Wharton, Diet. 

Also an order, written out and Signed, ad
dressed to the clerk of a court, and requesting 
him to issue a particular writ. 

PRIEC I PE I N  CAP I TE. When one of the 
king's immediate tenants in ca.pite was deforc
ed, his writ of right was called a writ of "tyrm
cipe in capite." 

PRIEC I PE QUOD REDDAT. Command that 
he render. A writ directing the defendant 
to restore the possession of land, employed at 
the beginning of a common recovery. 

PRIEC I PE QUOD TEN EAT CONVENT l ON
EM. The writ which commenced the action 
of covenant in fines, which are abolished by 
3 & 4 Wm. IV. c. 74. 

PRIEC I PE, TENANT TO THE. A person 
having an estate of freehold in possession, 
against whom the prmcipe was bron�ht by a 
tenant in tail, seeking to bar his estate by a 
recovery. 

PRIEC I PI T I UM.  The punishment of casting 
headlong from some high place. 

P RIECI PUT CONVENTIONN6L. In French 
law. Under the regime 81'/. comrmmau te, when 
that is of the conventional kind. if the sur
viving husband or wife is entitled to take 
any portion of the common property bv a 
paramount title and before partition thereof, 
this right is called by the somewhat barba-
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rous title ; of . the conventional "fWtBciput," 
from "P1'(£," before, and "cap ere," to take. 
Brown. 

PRJECO. Lat. In Roman law. A herald or 
crier. 

PRJECOGNITA. Things to be previously 
known in order to the understanding of some
thing which follows. Wharton. 

denoted an estate lying in the country, i. e., 
beyond the limits of the city, but it was ap
plied to any landed estate or heritage other 
than a dwelling-house, whether in or out of 
the town. Thus, it included gardens, or
chards, pastures, meadOWS, etc. Mackeld. 
Rom. Law, § 316. A rural or country estate : 
an estate or piece of land principally destined 
or devoted to agriculture ; an empty or va
cant space of ground without buildings. 

PRJED I UM SERVI ENS. In the civil law. 
PRfEDIA. In the civil law. Lands ; estates ; 
tenements ; properties. ' See Prmdium. 

The name of an estate which suffers a servi
PRJEDIA BELLI CA. Booty. Property seiz- tude or easement to another estate ; the servi
ed in war. ent tenement. Morgan v. Mason, �O Ohio, 

PRfEDIA ST I PEND IAR I A. In the civil law. 409, 55 Am. Dec. 464. 

Provincial lands belonging to the people. Prredium servit p,rredio. Land is under servi
PRJED I A  T R I B UTARI A. In the civil law. tude to land, [i. e., servitudes are not person

Provincial lands belonging to the emperor. al rights, but attach to the dominant tene-
ment.] Tray. Lat. Max. 455. 

P RfED I A  VOLANT I A. In the duchy of Bra
bant, certain things movable, stich as beds, 
tables, and other heavy articles of furniture, 
were ranked among immovables, and were 
called "prredia volantia," or "volatile estates." 

PRfED I UM U RBANUM. In the civil law. A 
building or edifice intended for the habitation 
and use of man, whether built in cities or in 
the country. Colq. Rom. Civil I...aw, § 937. 

2 Bl. Comm. 428. PRfEDO. Lat. In Roman law. A robber. 

PRfED IAL. That which arises immediately 
See Dig. 50, 17, 126. 

from the ground : as, grain of all sorts, hay, P RfEFATUS. Lat. Aforesaid. Sometimes 
wood, fruits, herbs, and the like. abbreviated to "prrefat," and "1". fat." 

PRfED IAL SERVITU DE. A right which is 
granted for the advantage of one piece of land 
over another, and wllich may be exercised 
by every possessor of the land entitled against 
every possessor of the servient land. It al
ways presupposes two pieces of land (prredia) 
belonging to different proprietors ; one bur
dened with the servitude, called "prredi'llm 
serviens," and one for the advantage of which 
the servitude is conferred, called "prcedium 
dominans." Mackeld Rom. Law, § 314. 

PRfED IAL T ITH ES. Such as arise merely 
and immediately from the ground ; as grain 
of all sorts, hops, hay, wood, fruit, herbs. 2 
BI. Comm. 23 ; 2 Steph. Comm. 722. 

PRfEFECT I APOSTO L I C I .  Officers of the 
same character as the Vicarius Apostolicu� , 
('1. 'V.), but without the power of exercising 
episcopal functions. 2 Ph ill. Int. L. 529. 

PRfEFECTU RfE. In Roman law. Con
quered tOWllS, governed by an officer called 
a "prefect," who was chosen in some instance's 
by the people, in others by the prretors. Butl . 
HoI'. Jur. 29: 

. PRfEFECTUS U RS I .  Lat. In Roman law. 
An otficer who, from the time of Augustus. 
had the superintendence of the · city and its 
police, with jurisdiction extending Olle hun
dred miles from the city, and power to de-

. dde both civil and criminal c�ses. As he was 

P RfED I CTUS. Lat. Aforesaid. Hob. 6. considered the direct representative of the 
emperor, much that previously belonged to 

the prmtor '1u'banus fell gradually into his 
hands. Colq. Rom. Civil Law, § 2395. 

Of the three words, "ide1'n," "p,,"mdictu8," and 
"prcefatus," "idem" was most usually applied 
to plaintiffs or demandants ; "prmd'ictus," to 
defendants or tenants, places, towns, or 
lands ; and "prrejatu8," to persons named, 
not being actors or parties. 'l'owllsh. PI. 15. 
These words may all be rendered in English 
by "said" or "aforesaid." 

PRfEDI  UM. Lat. In the civil law. Land ; 
an estate ; a tenement ; a piece of landed 
property. See Dig. 50, 16, 115. 

PRfED I UM DOM I NANS. In the civil law. 

P RfEFECTUS V I G I,LUM.  Lat., In Roman 
law. The chief officer of the night watch. 
His jurisdiction extended to certain offenses 
affecting the public peace, and even to lar
cenies ; but he could inflict only slight pun
ishments. Colq. Rom. Civil Law, § 239:-). 

PRfEFECTUS V I  LLJE. 
tOWll. 

The mayor of a 

The name given to an estate to which a servi- PRfEFI NE. The fee paid on sui ng out the 

tude is due ; the dominant tenement. l\Ior- writ of covenant, on levying fines, before the 

gan v. Mason, 20 Ohio, 409, 55 Am. Dec. 464. fine was passed. 2 Bl. Comm. 3;:;0. 

PRfED I UM RUST I CUM.  In Roman law. A P RfEJ URAM ENTUM. In old English law. 
rustic or rural estate. Primarily, this term , A preparatory oath. 
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PRFELEGATUM. Lat. In Roman law. A 
payment in advance Of the whole or part of 
the share which a given heir would be en
titled to receive out of an inheritance ; cor
responding generally to "advancement" in 
English and American law. See Mackeld. 
Rom. Law, § 762. 

PRFEM I UM.  Lat. Reward ; compensation. 
Prremium asse01(;rationis, compensation for in
surance ; premium of insurance. Locc. de 
Jur. Mar. lib; 2, c. 5, § 6. 

P RFEM I UM EMAN C I PAT I O N I S. In Roman 
law. A reward or compensation anciently al
lowed to a father on emancipating his child, 
consisting of one-third of the child's separate 
and indIvidual property, not derived from the 
father himself. See Mackeld. Rom. Law, § 
605. 

. PRf£M I UM PU D I C I T I FE. The price of chas
tity ; or compensation for loss of chastity. 
A term applied to bonds and other engage
ments given for the benefit of a seduced fe
male. Sometimes called "prremium pudoris." 

. 2 Wils. 339, 340. 

·
PRFEM U N I RE. In English law. An offense 
against the king and his govern:ment, though 
not subject to capital pUnishment. So called 
from the words of the writ which issued pre
paratory to the prosecution : "Prremunire fa
oias A. B. quod sit coram nobis," etc. ; "Cause 
A. B. to be forewarned that he appear before 
us to answer the contempt with which he 
stands charged." The statutes establishing 
this offense, the first of which was made in 
the thirty-first year of the reign of Edward 
I., were framed to encounter the papal usur
pa tions in England ; the original meaning of 
the offense called "prremunire" being the in
troduction of a foreign power into the king
dom, and creating imperium in imperio, by 
paying that obedience to papal process which 
constitutionally belonged to the king alone. 
The penalties of prremunire were afterwards 
applied to other heinous offenses. 4 Bl. 
Comm. 103-117 ; 4 Steph. Comill. 215-217. 

PRIENO M EN. Lat. Forename, or first 
name. The first of the three names by which 
the Romans were commonly distinguished. 
It marked the individual, and was common
ly written with one letter ; as "A." for "Au
Ius ;"  "C." for ' ''Caius,'' etc. Adams, Rom. 
.. 'lnt. 35. 

PRFEPOSITUS. In old English law. An of
ficer ne�t in authority to the alderman of a 
hundred, called "prrepositus regius ;" or a 
steward or bailiff of an estate, answering to 
the "u;icnere." 

Also the person from whom 
traced under the · old canons. 

descents are 

PRJEPOSITUS ECCLESIJE. A churCh-reeve, 
or warden. Spelman. 
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PRFEPOSITUS V I  LUE. A constable of a 
town, or petty constable. 

Prrepropera consilia raro sunt p·rospera. 4 
Inst. 57. Hasty counsels are rarely prosper
ous. 

PRFESC R I PT I O. Lat. In the civil law. 
That mode of acquisition whereby one be
comes proprietor of a thing on the ground -
that he has for a long time possessed it as 
his own ; prescription. Dig. 41, 3. It was 
anciently distinguished from " usuoapio," (q. 
v.,) but was blended with it by Justinian. 

Prrescriptio est titu lus ex usu et tem pore sub
stantiam ca.p ie·ns ab auctoritate legis. Co. 
Litt. 113. Prescription is a title by author
ity of law, deriving its force from use and 
time. 

Prrescriptio et executio non pertinent ad valor
em oontractus, set ad tempus et modum actionis 
instituendre. Prescription and execution do 
not affect the validity of the contract, but the 
time and manner of bringing an action. 
Pearsall v. Dwight, 2 Mass. 84, 3 Am. Dec . 
35 ; Decouche v. Savetier, 3 Johns. Ch. (N. 
Y.) 190, 219, 8 Arm. Dec. 478. 

PRJESCR I PT I O NES. Lat. In Roman law. 
Forms of words (of a qualifying character) 
inserted in the formu.lre in which the claims 
in actions were expressed ; and, as they oc
cupied an early place in the form-ulm, they 
were caUed by this name, i. e., qualifications 
preceding the claim. For example, in an ac
tion to recover the arrears of an annuity, 
the claim was preceded by the words "so far 
as the annuity is due and unpaid," or words 
to the like effect, ("CUjtlS rei dies fuit.") 
Brown. 

Prresentare n ih i l  aliud est quam prresto dare 
seu offeree To present is no more than to 
give or offer on the spot. Co. LUt. 120. 

Prresentia corporis tollit errorem nomini s ;  et 
vcritas nominis toll it errorem demonstration is. 
The presence of the body cures error in the 
name ; the truth of the name cures an error 
of description. Broom, Max. 637, 639, 640. 

PRFESES. Lat. In Roman law. A president 
or governor. Called a "nomen generale," in
cluding pro-consuls, legates, and' all who gov
erned provinces. 

PRIEST ARE. Lat. In Roman law. "Prre
stare" meant to make good, and, when used 
in conjunction with the words' "dare," "fa
cere," "oportere," denoted obligations of a per
sonal character, as opposed to real rights. 

Prrestat cautela quam medela. Prevention is 
better than cure. Co. LUt. 304b.· . 

PRFEST ITA ROLLS. In . these 
'
were . entered 

the sums of money which issued out of the 
royal treasury, by way of imprest, advance, 
or accommodation, in the 12th year of King 
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John ; also roll of the 7th, and one of the are conjectures from probable proof, assumed 
14th, 15th and 16th years of the same reign. for purposes of eVidence. J. Voet, Com. ad 
See Record Commission (1844). 

. 
Pando 1. 22, tit. 3, n. 14. 

Prresumatur pro justitia sententim. The pre- PRJETER I T I O. Lat. A passing over or 
sumption should be in favor of the justice of pmission. Used in the Roman law to describe 
a sentence. Best, Ev. Introd. 42. the act .of a testator in excluding a given heir 

from the inheritance by silently passing him 
Prresu mitur pro legitimatione. The pre sump- by, that is, neither instituting nor formally 
tion is in favor of legitimacy. 1 Bl. Comm. disinheriting him. See Mackeld. Rom. Law, 
457 ; 5 Coke, 98b. § 711. 
Prresumitur pro negante. It is presumed for Prretextu liciti non de·bet admitti il l icitum.  
the negative. The rule of  the house of  lords Under pretext of legality, what is illegal when the numbers are equal on a motion. ought not to be admitted. Wing. Max. p. 728, 
Wharton. . 

inax. 196. 
PRJESUM PT I O. Lat. Presumption ; a pre- PRJETEXT US. Lat. A pretext ; a pretense sumption. Also intrusion, or the unlawful or color. Prmtextu cujus, by pretense, or un-taking of anything. del' pretext whereof. 1 Ld. Raym. 412. 
Prresumptio, ex eo quod ple,ru rnque fit. Pre
sumptions arise from what generally happens. 
Post v. Pearsall, 22 Wend. (N. Y.) 425, 475. 

PRIESUM PT I O  FORT I OR. A strong pre

PRIETOR. Lat. In Rorman law. A munici
pal officer of the city of Rome, being the 
chief judicial magistrate. and possessing an 
extensive equitable jurisdiction. 

sumption ; a presumption of fact entitled to PRfETOR F I DE I-COMM I SSAR I US. In the great weight. One which determines the tri- civil law. A special pnetor created to probunal in its belief of an alleged fact, with-
out, however, excluding the belief of the pos- nounce judgment in cases .of trusts or jidei-

sibility of its being otherwise ; the effect of commissa. Inst. 2, 23, 1. 

which is to shift the burden of producing evi- PRIEVARI CATO R. Lat. In the civil law. 
dence to the opposite party, and, if this proof ' One who betrays his trust, or is unfaithful 
be not made, the presumption is held for to his trust. An advocate who aids the .op
truth. Hub. PrlEl. J. C. lib. 22, tit. 3, n. 16 ; posite party by betraying his client's �ause. 
Burrill, Circ, Ev. 66. Dig. 47, 15, 1. 

P RfESUMPT I O  H O M I N I S. The presumption PRIEVENTO TERM I NO. In old Scotch prac
of the man .or individual ; that is, natural tice. A form of action known in the forms 
presumption unfettered by strict rule. of the court of session, by which a delay to 

discuss a suspension or advocation was got 
the better of. Bell. P RIESUM PT I O  J U R I S. A legal presumption 

or presumption of law ; that is, one in which 
the law assumes the existence of something 
until it is disproved by evidence ; a condi
tional, inconclusive, or rebuttable presump
tion. Best, Ev. § 43. 

PRIESUMPT I O  J U R I S  ET DE J URE. A pre
sumption of law and of right ; a presumption 
which the law will not suffer to be contra
dieted ; a conclUsive' or irrebuttable presump
tion. 

PRIESUMPT I O  M U C I ANA. In Roman law. 
A presumption of law that property in the 
hands of a wife came to her as a gift from her 
husband and was not acquired from .other 
sources ; available only in doubtful cases and 
until the contrary is shown. See Mackeld. 
Rom. Law, § 560. 

Prresu mptio violenta p-Iena probatio. Co. Litt. 
6b. Strong presulllption is full proof. 

Prresumptio violenta valet in lege. Strong pre
sumption is of weight in law. Jenk. Cent. p. 
56, case 3. 

Prresu mptiones sunt conjecturre ex signo veri
simili 'ad probandum assu mptm. Presumptions 

PRAGMAT I C  SANCT I ON. 

I n French Law 
A solemn ordinance or decree of a sovereign 

dealing with matters of primal importance and 
regarded as constituting a pint of the fun
damental law of the land. It originated in the 
Byzantine Empire ; in late.r -European history 
it was especially used to designate an ordi
nance of Charles VI, emperor of Germany, is
sued April, 1713, to settle the succession on his 
daughter, Maria Theresa. It, was ratified by 
the Great Powers. On the de:ath of the em
peror, it was repudiated by Prussia, France . 
and others, which led to the War of the Aus
trian Succession. Int. Encycl. 

I n the Civil Law 
The answer given by the emperors on ques

tions of law, when consulted by a corporation 
or the citizens of a province or of a munici
pality. Lee. El. Dr. Rom. §, 53. 

PRAGMAT I CA. In Spanish colonial law. An 
order emanating from the sove�eign, :ind dif
fering from a cedula only in form and in the 
mode of promulgation. Schm. Civil Law, 
Introd. 93, note. 



P RA I R I E. An extensive tract of level or 
rolling land, · destitute of trees, covered with 
coarse grass, and usually characterized by a 
deep, fertile soil. Webster. See Buxton v. 
Railroad Co., 58 Mo. 45 ; Brunell v. Hopkins, 
42 Iowa, 429. 

-

PRATI QU E. A license for the master of a 
ship to traffic in the ports of a given country, 
or with the inhabitants of a given port, upon 
the lifting of quarantine or production of a 
clean buf of health. 

PRAX I S. Lat. Use ; practice. 

P raxis judicum est interpres legum. Hob. 96. 
The practice of the judges is the interpreter 
of the laws. 

P RAY I N  A I D. In old English practice. To 
call upon for assistance. In real actions, the 
tenant might prOly in aid or call for assistance 
of another, to help him to plead, because of 
the feebleness or imbecility of his own estate. 
3 Bl. Comm. 300. 

P RAYER. The request contained in a bill in 
equity that the court will grant the process, 
aid, or relief which the complainant desires. 
Also, by extension, the term is applied to that 
part of the bill which contains this request. 

P RAYER O F  PROCESS is a petition with . 
which a bill in equity used - to conclude, to 
the effect that a writ of subpo:ma might issue 
against the defendant to compel him to an
swer upon oath all the matters charged 
against him in the bill. 

P REAMBLE. A clause at the beginning of a 
c�nstitution or statute explanatory of the 
reasons for its enactment and the objects 
sought to be accomplished. See Townsend v. 
State, 147 Ind. 624, 47 N. E. ]9', 37 L. R. A. 
294, 62 Am. St. Rep. 477 ; Penner v. Luzerne 
County, 167 Pa. 632, 31 A. 862 ; Lloyd v. 
Urison, 2 N. J. Law, 224 ; Coverdale v. Ed
wards, 155 Ind. 374, 58 N. E. 495 ; Noice v. 
Schnell, 101 N. J. Eq. 252, 187 A. 582" 500, 
52 A. L. R. 965 ; Huntworth v. Tanner, 87 
Wash. 670, 152 P. 523, 525, Ann. Cas. 1917D, 
676. 

PREAPP O I NTED EVI DENCE. The kind 
and degree of evidence prescribed in advance 
(as, by statute) as requiSite for the proof of 
certain facts or the establishment of certain 
instruments. It is opposed to casual evidence, 
which is left to grow naturally out of the 
surrounding circumstances. 

P REAUD I ENCE. The right of being heard 
before another. A privilege belonging to the 
English bar, the members of which are en
titled to be heard in .their order, according 
to rank, beginning with the king's attorney 
general; and ending with barristers at large. 
3 Steph. · Comm. 387, note. 

P REBEND. In English ecclesiastical law. 
.A. stipend granted in cathedral churches ; 
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also, but improperly, a prebendary. .A. 
simple . prebend is merely a revenue ; a 
prebend with dignity has some jurisdic
tion attached to it. The term "prebend" 
is generally confounded with "canonical'e ; "  
but there i s  a difference between them. The 
former is the stipend granted to an ec
clesiastic in consideration of his officiating 
and serong in the church ; . whereas the 
canonicate is a mere title or spiritual quality 
which may exist independently of any 
stipend. 2 Steph. Comm. 674, note. 

PREBEN DARY. An ecclesiastical person 
serving on the staff of a cathedral , and re
ceiving a stated allowance or stipend from the 
income or endowment of the cathedral, in 
compensation for his services. 

PBE,CAR lfE, or PHECES. Day-works 
which the tenants of certain manors were 
bound to give their lords in harvest time. 
Magna prdcaria was a great or general reap
ing day. Cowell. 

P RECAR I O US. Liable to be returned or ren
dered up at the mere demand or request of 
another ; hence held or retained only on suf
ferance or by pennission ; and by an exten
sion of meaning, doubtful, uncertain, danger
ous, very liable to break, fail, 01" terminate. 

PRECARI OUS C I RCUMSTANCES. The cir
cumstances of an executor are precario·us, 
within the meaning and intent of a statute 
only when his <:haracter and conduct present 
such eyidence of improvidence or recklessness 
in the management of the trust-estate, or of 
his own, as in the opinion of prudent and 
discreet men endangers its security. Shields 
v. Shields, 60 Barb. (N. Y.) 56. 
PRECAR I O US LOAN. A bailment by way of 
loan which is not to contin.ue for any fixed 
time, but may be recalled at the mere will 
and pleasure of the lender. 

P RECARI O US P OSSESS I O N. In modern 
civil law, possession is called "precarious·' 
which one enjoys hy the leave of another and 
during his pleasure. Civ. Code La. art. 3fYiio 
subd. 25. 

. , 

PRECARI O US R I G HT. The right which the 
owner of a thing transfers to another, to en
joy the same until it shall please the owner 
to revoke it. 

P RECA R I O US TRADE. In international 
law. Such trade as may be carried on by a 
neutral between two belligerent powers by 
the mere sufferance of the latter. 

PRECA R I UM. Lat. In the civil law. A 
convention whereby one allows another the 
use of a thing or the exercise of a right gra
tuitously till revocatioll. The bailee acquires 
thereby the lawful possession 6f the thing, 
except in certain cases. . The bailor can rede
mand .the thing, at any . time, even should he 
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have allowed it to the bailee for a de�lgnated v. Bragg, 15 East, 226 ; Thompson v. Musser, 
period. Mackeld. Rom. Law, § 447. 1 Dall. 464, 1 L. Ed. 222 .. 
P RECATORY. Having the nature of prayer, 
request, or entreaty ; conveying or embody
ing a recommendation or advi'ce or the ex
pression of a wish, but not a positive com
mand or direction. 

PRECATORY TRUST. A trust created by 
certain words, which are more like words of 
entreaty and permission than of command or 
certainty. Examples of such words, which 
the courts have held sufficient to constitute a 
trust, are "wish and request," "have fullest 
confidence," "heartily beseech," and the like. 
Rapalje & Lawrence . .  See Hunt v. Hunt, 18 
'Vash. 14, flO P. 578 ; Bohon v. Barrett, 79 Ky. 
378; Aldrich v. Aldrich, 172 Mass. 101, 51 N. 
E. 449 ; Keplinger v. Keplinger, 185 Ind. 81, 
113 N. E. 292, 293 ; Simpson v. Corder, 185 
1\:10. App. 398, 170 S. W. 357, 358 ; Paton v. 
Baugh (Tex. Civ. App.) 265 S. W. 250, 254. 

PRECATORY WORDS. Words of entreaty, 
request, deSire, wish, or recommendation, em
ployed in wills, as distinguished from direct 
and imperative terms. 1 Williams, Ex'rs, 88, 
89, and note. And see Pratt v. Miller, 23 Neb. 
496, 37 N. W. 263 ; Pratt v. Pratt Hospital, 
88 Md. 610, 42 A. 51 ; Wemme v. First Church 
of Christ, Scientist, of Portland, 110 Or. 1'79, 
219 P. 618, 627. 

P R ECAUT I ON. A measure taken beforehand 
to ward off evil or secure good or success. 
Harris v. Hicks, 143 Ark. 613, 221 S. W. 472, 
473. 

P RECEDENCE, or PRECEDENCY. The act 
or state of going before ; adjustment of place. 
The right of being first placed in a certain 
order. 

P RECEDENC� PATENT O F. In Engli� 
law. A grant from the crown to such oar
risters as it thinks proper to honor with that 
mark of distinction, whereby they are entitled 
to such rank and preaudience as are assigned 
in 'their respective patents. 3 Steph. Comm. 
274. 

P R EC ED ENT. An adjudged case or decision 
of a conrt of justice, considered as furnishing 
an example or authority for an identical or 
similar case afterwards arising or a similar 
question of law. 

A draught of a conveyance, settlement, will, 
pleading, bill, or other legal instrument, 
which is considered worthy to serve as a pat
tern for future instruments of the same na
ture. 

P RECEDENT CO N D I T I ON. Such as must 
happen or be performed before an estate can 
vest or be enlarged. See Condition Precedent. 

Preoedents that pass sub silentio are of little 
or no authority. 16 Vine Abr. 499. 

PRECED I NG. The word "preceding" gen
erally means "next before." Smith v. Gibson, 
191 Ala. 305, 68 So. 143. 

PRECEPART I UM.  The continuance of a suit 
by consent of both parties. Cowell. 

P RECEPT. 

I n  English and American Law 

An order or direction, emanating from au
thority, to an officer or body of officers, com
manding him or them to do some . act within 
the scope of their powers. 

Precept is not to be confined to civil proceedings. 
and is not of a more restricted meaning than "proc
ess." It includes warrants and processes in criminal ' 
as well as civil proceedings. Adams v. Vose, 1 
Gray (Mass.) 51, 58. 

"Precept" means a commandment in writ
ing, sent out by a justice of the peace or 
other like officer, for the bringing of a per
son or record before �im. Cowell. 

The direction formerly issued by a sheriff 
to the proper returning officers of cities and 
boroughs within his jurisdiction for the elec
tion of members to serve in parliament. 1 BI. 
Camm. 178. 

The direction by the judges or commission
ers of assize to the sheriff for the summoning 
a sufficient number of jurors. 3 Steph. Comm. 
516. 

The direction issued by the clerk of the 
peace to the overseers of parishes for making 
out the jury lists. 3 Steph. Comm. 516, note. 

I n  Old English Criminal Law 
Instigation to commit a crime. Bract. fol. 

138b ; Cowell. 
I n Scotch Law 

An order, mandate, or warrant to do some 
act. The precept of seisin was the order of 
a superior to his bailie, to give infeftment 
of certain lands to his vassal. Bell. 

I n  Old French Law 
A kind of letters issued by the king in sub

version of the laws, being orders to the judges 
to do or' tolerate things contrary to law. 

P RECEPT OF CLARE CONSTAT. A deed in 
the Scotch law by which a superior aclmowl
edges the title of the heir of a deceased vassal 
to succeed to the lands. 

P RECES. Lat. In Roman law. Prayers. 
One of the names of an application to the 
emperor. Tayl. Civil Law, 230. 

PRECED ENTS SUB S I LENT I O. Silent uni- PRECES PRI MAR l fE. In English ecclesias
form course of practice, uninte-rrupted though tical law. A right of the crown to name to 
not supported by legal decisions. See Calton the first prebend that becomes vacant after 
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the accession of the sovereign, in every church 
of the empire. This right was exercised by 
the crown of England in the reign of Edward 
1. 2 Steph. C<>mm. 670, note. 

P REC I NCT. A constable's or police district. 
The immediate . neighborhood of a palace or 
court. An election district created for con
venient localization of polling places. See 
Union Pac. Ry. Co. v. Ryan, 5 S. Ct. 601, 113 
U. S. 516, 28 L. Ed. 1098 ; Railway Co. v. 
Oconto, 50 Wis. 189, 6 N. W. 607, 36, Am. 
Rep. 840 ; State v. AnsUnger, 171 Mo. 600, 
71 S. W. 1041 ; Jarman v. Bennett, 207 Ala. 
654, 93 So. 650, 651. 
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PRECLU D I  NON.  Lat. Tn pleading. The 
commencement of a replication to a plea in 
bar, by which the plaintiff "says that, by rea
son of anything in the said plea alleged, he 
ought not to be barred, from having and main
taining his aforesaid action against him, the 
said defendant, because he says," etc. Steph. 
PI. 440. 

PRECOG N I T I ON. In Scotch practice. Pre
liminary examination. The investigation of 
a criminal case, preliminary to committing 
the accused for trial 2 Alis. Crim. Pl'. 134. 

PRECOGN OSCE. In Scotch practice. T'o ex· 
amine beforehand. Arkley, 232. 

PREC I PE. Another form of the name of the 
written instructions to the clerk of court ; PRECO N I ZAT I O N. PrOclamation. 

also spelled "prreaipe," (q. 'I).) PRECO NTRACT. A contract or engagement 

PREC I P I TAT I ON. Hastening occurrence of 
event or causing to happen or come to crisis 
suddenly, unexpectedly or too soon. Knock v. 
Industrial Acc. Commission of Oalifornia, 200 
Cal. 45(l, 2150 P. 712, 714. 

PREC I P I T I N  TEST. Precipitins are forma
tions in the blood of an animal induced by 
repeated injections into its veins of the blood
serum of an animal of another species ; and 
their . importance in diagnosis lies in the fact 
that when the blood-serum of an animal so 
treated is miXed with that of any animal of 
the second species (or a closely related species:) 
and the mixture kept at a temperature of 
about 98 degrees for several hours, a visible 
precipitate will result, but not so if the sec
ond ingredient of the mixture is drawn from 
an animal of an entirely different species. In 
medico-legal practice, therefore, a suspected 
stain or clot having been first tested by oth
er methods and demonstrated to be blood, the 
question whether it is the blood of a human 
being or of other origin is resolved by mixing 
a solution of it with a quantity of blood-serum 
taken from a rabbit or some other small an
imal which has been previously prepared by 
injections of human blood-serum. After treat
ment as above described, the presence of a 
precipitate will furnish strong presumptive 
evidence that the blood tested was of human 
origin. The test is · not absolutely conclusive, 
for the reason that blood from an anthropoid 
ape would produce the same result, in this 
experiment, as human blood. But if the al
ternative hypotheSis presented attributed the 
blood in question to some animal of ·an unre· 
lated species (as, a dog, sheep, or ho-rse) the 
precipitin test could be fully relied on, as also 
in the case where no precipitate resulted. 

PREC I PUT. In French law. A portion of an 
estate or inheritance which falls to one of the 
co-heirs over and above his equal share with 
the rest, and which is to ne taken out before 
partition is made. 

PREC I SE. Having determinate limitations. 
Wall v. Pierpont, 119 Kan. 420; 240 P. 251; 
�58.· 

made by a person, which is of such a nature 
as to preclude him from lawfully entering into 
another contract of the same nature. See 1 
Bish. Mar. & Div. §§ 112, 272. 

PREDECESSOR. One who goes Dr has gone 
before ; the correlative of "successor." One 
who has filled an office 001' station before the 
present incumbent. Applied to a body politic 
or corporate, in the same sense as "ancestor" 
is applied ·to a natural person. Lorillal'd CO. 
v. Peper (C. C.) 65 F. 598. 

I n Scotch Law 

An ancestor. 1 Kames, Eg. 371. 

PRED IAL SERV I TUDE. A real or predial 
servitude is a charge laid on an estate for the 
use and utility of another estate belonging to 
another owner. Oivil Code La. art. 647. See 
Prredial Servitude. 

PRED I CATE. In logic. That which is said 
concerning the subject in a logical proposi
tion ; as, "'l'he law is the perfection of com
mon sense." "Perfection of common sense," 
being affirmed concerning the law, ' (the sub
ject,) is the predicate or thing pr�dicated. 
Wharton ; Bourland v. Hildreth, 26 Cal. 232. 

PREDOM I NANT. Something greater or 'su
perior in power and influence to others with 
which it is connected or compared. Matthews 
v. Bliss, 22 Pick. (Mass.) 53. 

PRE-EMPT I O N. 

I n I nternational Law 
The right of pre-emption is the right of a 

nation to detain the merchandise of strangers. 
passing through her territories or seas, in or
der to afford to her subjects the preference of 
purchase. 1 Chit. Com. Law, 103. 

According to general modern usage the doctrine· 
of pre-emption, as applied in time of war rests upon 
the distinction between articles which are contra
band (q. v.) universailYJ and those which are con
traband only under the particular circumstances of' 
the case. Toe carrying of the former class entails 
the penalty of confiscation, either of ship or cargo-· 
or both. The latter class, while confiscable accord-· 
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lng to strict law, are sometimes merely subjected 

to the milder belligerent right of pre-emption, which 

Is regarded as a fair compromise between the right 

of the belligerent t6 seize, and the claim of the 
neutral to export his native commodities, though im
mediately subservient to the purpose of hostility ; 
3 Phill. Int. L. 450 ; 1 C. Rob. 241. The right of 
pre-emption is said to be rather a waiver of a great
er right than a right itself ; an indulgence to the 
neutral rather than a right of the belligerent ; 
Ward, Contraband 196. 

I n English Law 
The first buying of a thing. A privilege 

formerly enjoyed by the crown, of buying up 
provisions and other necessaries" by the inter
Tention of the king's purveyors, for the use of 
his royal household, at an appraised valua
tion, in preference to all others, and even 
without consent of the owner. 1 Bl. Comm. 
287 ; Garcia v. Callender, 125 N. Y. 307, 26 
N. E. 283. 

I n  the U nited: States 
In the United States the right of pre-emp

tion is a privilege accorded by the govern
ment to the actual settler upon a certain lim
ited portion of the public domain, to purchase 
suc� tract at a fixed price to the exclusion of 
all other applicants. Nix v. Allen, 112 U. S. 
129, 5 S. Ct. 70, 28 L. Ed. 675 ; Bray v. Rags
dale, 53 Mo. 170. 

PRE-EMPT I ON CLAI MANT. One who has 
settled upon land subject to pre-emption, with 
the intention to acquire title to it, and has 
complied, or is proceeding to comply, in good 
faith, with the requirements of the law to per
fect his right to it. Hosmer v. Wallace, 97 U. 
S. 575, 581, 24 L. Ed. 1130. 

PRE-EM PT I ON ENT RY. See Entry. 

PRE-EMPT I ON R IG HT. The right given to 
settlers upon the public lands of the United 
States to purchase them at a limited price in 
preference to others. 

PRE-EMPT I ONER. One who, by settlement 
upon the public land, or by cultivation of a 
portion of it, has obtained the right to pur
chase a portion of the land thus settled upon 
or cultivated, to the exclusion of all other per
sons. Dillingham v. Fisher, 5 Wis. 480. And 
see Doe v. Beck, 108 Ala. 71, 19 So. 802. 

PREFECT. In French law. The name given 
to the public functionary whO' is charged in 
chief with the administration of the laws, in 
each department of the country. Merl. Re
pert. See Crespin v. U. S., 168 U. S. 208, 18 
S. Ct. 58, 42 L. Ed. 438. The term is also 
used, in practically the same sense, in Mexico. 
But in New Mexico, a prefect is a probate 
judge. 

PREFER. To bring before ; to prosecute ; 
to try ; to proceed with. Thus, preferring an 
indictment signifies prosecuting or trying an 
indictment. 

PltEFEBENTIAL ASSIGNMENT' 

To give advantage, priority, or privilege ; 
to select for first payment, as to prefer one 
creditor over others. 

PREFERENCE. The paying or securing to 
one or more of his creditors, by an insolvent 
debtor, the whole or a part of their claim, to' 
the exclusion of the rest. The act of an insol
vent debtor who, in distributing his property 
or in assigning it for the benefit of his credi
to'rs, pays or secures to one or more creditors 
the full amount of their claims or a larger 
amount than they would be entitled to receive 
on a pro rata distribution. Citizens' State 
Bank of Chautauqua v. First Nat. Bank of 
Sedan, 98 Kan. 109, 157 P. 392, 394, L. R. A. 
1917A, 696 ; In re Bloomberg (D. C.) 253 F. 
94, 96. 

The trustee in bankruptcy, to establish a recov
erable "preference" under the Federal Bankruptcy 
Act, must show a transfer of property or money to 
the creditor, during insolvency and within four 
months of bankruptcy, that the creditor had reason
able grounds for believing that the bankrupt was 
then insolvent, and that the effect of the transfer 
was to give the creditor a greater percentage of his 
debt than other creditors of the same class. Walker 
v. Wilkinson (C. C. A. ) 296 F. 850, 852. There must 
be a parting with the bankrupt's property for the 
benefit of the creditor and a subsequent diminution 
of his estate ; Continental & Commercial T. & S. 
Bk. v. Trust Co., 33 S. Ct. 829, 229 U. S. 435, 57 L. Ed. 
1268 ; N. Bk. of Newport v. Bank, 32 S. Ct. 633, 225 

U. S. 178, 56 L. Ed. 1042. 

Also the right held by a creditO'r, in virtue 
of some lien or security, to be preferred above 
O'thers (i. e., paid first) out of the debtor's as
sets constituting the fund for creditors. See 
Pirie v. Chicago Title & Trust Co., 182 U. S. 
438, 21 S. Ct. 906, 45 L. Ed. 1171 ; Ashby v. 
Steere, 2 Fed. Cas. 1'5, ; Chadbourne v. Har
ding, 80 Me. 580, 16 A. 248 ; Chism v. Citi
zens' Bank, 77 Miss. 59'9, 27 So. 637 ; In re 
Ratliff (D. C.) 107 F. 80 ; In re Stevens, 38 
Minn. 432, 38 N. W. 111. 

PREFERENCE SHARES. A term used in 
English law to designate a new issue of shares 
of stock in a company; which,

' 
to facilitate the 

disposal of them, are accorded a priority or 
preference over the original shares. 

Such shares entitle their holders to a pref
erential dividend, so that a holder of them 
is entitled to have the whole of his dividend 
(or so much thereof as represents the extent 
to which his shares are, by the constitution 
of the company, to be deemed preference 
shares) paid before any dividend is paid to 
the ordinary shareholders. Mozley & Whit
ley. 

PREFERENT IAL ASS IGNMENT. An . as
signment of property for the benefit of credi
tors, made by an insolvent debtor, in which 
it is directed that a preference (right to be 
paid first in full) shall be given to a creditor 
or creditors therein named. 
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PREFERENTIAL D EBTS. Preferential and not necessarily an enmity or m will against 

debts, in Ibankruptcy, are those prior to all either party. Com. v. Webster, 5 Cush. (Mass.) 297, 
others ; as, wages of a clerk, servant, or 52 Am. Dec. 711 ; Hamill v. Joseph Schlitz Brewing 

workman, rates due and taxes. Brett, Comm. Co., 165 Iowa, 266, 143 N. W. 99, 109. 

81JO. Prejudice of judge is the presence of such 

PREFERRED. Possessing or accorded a pri
ority, advantage, or privilege. Generally de
noting a prior or superior claim or right of 
payment as against another thing of the 
same kind or class. See State v. Oheraw & 
O. R. Co., 16 S. C. 528. 

PREFERRED D EBT. A demand which has 
priority ; which is payable in full before oth
ers are paid at all. 

PREFERRED D IV I DEND. See Dividend. 

PREFERRED DOCKETS. Lists of prefer
ence cases prepared by the clerks when the 
cases are set for trial. King v. New Orleans 
Ry. & Light Co., 140 La. 843, 74 So. 168, Hi9. 
PREFERRED STOCI(. See Stock. 

P REFET. 

I n French Law 
A chief officer invested with the superin

a state of feeling as will incline the judge 
against defendant in his rulings and instruc
tions on the trial. State v. Williams, 19'7 Io
wa, 813, 197 N. W. Q91, 993. 

"Prejudice" also means injury, loss, or dam
nification, anything which places party in a 
more ' unfavorable position. Roberto v. Ca
tino, 140 Md. 3-8, 116 A. 873, 875. 

A person is "prejudiced" in the legal sense, 
when a legal right is invaded ,by an act com
plained of or his pecuniary interest is directly 
affected by a decree or judgment. Glos v. Peo
ple, 259 Ill. 332, 100 N. E. 763, 766, Ann. Cas. 
19140, 119. Where an offer or admission is 
made "without prejudice," or a motion is de
nied or a bill in equity dismissed "without 
prejudice," it is meant as a declaration that 
no rights or privileges of the party concerned 
are to be considered as thereby waived or 
lost,' except in so far as may be expressly con
ceded or decided. See also Dismissal With
out Prejudice. 

tendence of the administration of the laws in PR ELATE. A clergyulan of a superior 01'
each department. Merlin, Repert. der, as an archbishop or a bishop, having au

thority over the lower clergy ; a dignitary of 
PREGNANCY. In medical jurisprudence. the church. Webster. 
The state of a female who has within her 
ovary OIl' womb a fecundated germ. Dungl. 
Med. Dict. 

"Pregnancy" is the existence of the condi
tion beginning at the moment of conception 
and terminating with delivery of the child. 
State v. Loomis, 90 N. J. Law, 216, 100 A. 160, 
161 ; Gray v. state, 77 Tex. Cr. R. 221, 178 S. 
W. 337, 338. 

Extra uterine or ectopic pregnancy is the develop
ment of the ovum outside of the uterine cavity, as 
in. the Fallopian tubes or ovary. Extra uterine 
pregnancy eommonly terminates by rupture of the 
sac, profuse internal hemorrhage, and death if not 
relieved promptly by a surgical operation. 

PREGNANCY, PLEA -O F. A plea which a 
woman capitally convicted may plead in stay 
of execution ; for this, though it is no stay of 
judgment, yet operates as a respite of execu
tion until she is delivered. Brown. 

PRELEVEM ENT. Fr. In French law. A 
preliminary deduction ; particularly, the por
tion or share Which one member of a firm is 
entitled to take out of the partnership assets 
before a division of the property is'

made be
tween the partners. 

PREL I M I NARY. Introductory ; initiatory ; 
preceding ; temporary and provisional ; as 
preliminary examination, injunction, articles 
of peace, etc. 

PREL I M I NARY ACT. In English admiralty 
practice. A document stating the time and 
place, of a collision between vessels, the names 
of the vessels, and other particulars, required 
to ,be filed by each solicitor in actions for 
damage by such COllision, unless the court 
or a judge shall otherwise order. Wharton. 

PRELI M I NARY EXAM I NAT I ON O R  H EAR
PREGNANT N EGAT IV�. See Negative Preg- I NG. See Hearing. 
nant. 

PREJ U D I CE. A forejudgment ;  bias ; pre
conceived opinion.. A leaning towards one 
side of a cause for some reason other than a 
conviction of its justice. Willis v. State, 12 
Ga. 449 ; Hungerford v. Cushing, 2 Wis. 405 ; 
State v. Anderson, 14 Mont. 541, 37 P. 1 ;  
Hinkle v . State, 94 Ga. 500, 21 S. E. 595 ; 
Keen v. Brown, 46 Fla. 487, 35 So . . 401 ; Tege
ler v. State, 9 Okl. Or. 138, 130 P. 1164, l167. 

The word "prejudice" seemed to imply nearly the 
same thing as "OpiDioD"� a prejudgment of . the case, 

PRELI M I NARY I NJUNCTI ON.  See Injunc
tion. 

PREL I M I NARY PROOF. In insurance. The 
first proof offered of a loss occurring under 
the policy, usually sent in to the underwrit
ers with the notification of claim. 

PREM ED I TATE. To think 'of an act be
forehand ; to connive and design ; . to plot or 
lay plans for the execution of a purpose. See 
Deliberate. 
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PREMED I TATED D ES I GN . ' "Premeditated 
.iJ.esign" in homicide cases Is merely ' the men
tal purpose, the formed intent, to take human 
life. Radej v. State, 152 Wis. 503, 140 N. W. 
�21, 22. 

PREMED ITATED LY. Thought of before
hand, for any length of time, however short. 
State v . . Young, 314 Mo. 612, 286 S. W. 29, 34 ;  
State v. Johnson, 92 Kan. 441, 140 P. 839, 840. 

PREMEDITATJ ON. The act of meditating in 
advance ; deliberation upon a contemp'lated 
act : plotting or contriving ; a design formed 
to do something before it is done. See State 
v. Spivey, 132 N. C. 9089, 43 S. E. 475 ; Fahne
stock v. State, 23 Ind. 231 ; Com. v. Perrier, 
3 Phila. (Pa.) 232 ; Atkinson v. State, 20 Tex. 
531 ; State v. Reed, 117 Mo. 604, 23 S. W. 886 ; 
King v. State, ,91 Tenn. 617, 20 S. W. 16!) ; 
State v. Carr, 53 Vt. 46 ; State V" Dowden, 
118 N. 0. 1145, 24 S. E. 72,2, ; Savage v. State, 
18 Fla. 965 : Com. v. Drum, 58 Pa. 16 ; State 
v. Lindgrind, 33 Wash. 440, 74 ,P. 565 ; State 
v. Terry, 173 N. C. 761, 92 S. E. 154, 155 ; 
,Parker v. State, 24 Wyo. 491, 161 P. 552, 554. 

"Premeditation" is a prior determination 
to do an act, but such determination need not 

,exist 'for an-y particular period before it is 
carried into effect. State v. Cameron, 166 
N. C. 379, 81 S. E. 748, 749 ; Powell v. State, 
'93 Fla. 756, 112 So. 608, 610 ; Csanyi v. Osan
yi, 93 N. J. Eq. 11, 115 A. 76, 78 ; Common
wealth v. Dreher, 274 Pa. 325, 118 A. 215, 216. 

Premeditation differs essentially from will, which 
constitutes the crime ; because it supposes, besides 
an actual will, a deZibm'ation, and a continued per

s'istence. 

PREM I ER. A principal minister of state ; 
the prime minister. 

PREM I ER SERJ EANT, T H E  QU EEN'S. 
This officer, so constituted by letters patent, 
has preaUdience over the bar after the at
torney and solicitor general and queen's advo
cate. 3 Steph. COmill. (7th Ed.) 274, note. 

PREM ISES. That which is put before ; that 
which precedes ; the foregoing statements. 
Thus, in logic, the two introductory proposi
tions of the syllogism are called the "prem
ises," and from them the conclusion is de
du�ed. So, in pleading, the expression "in 
comdderation of the premises" means "in 
,consideration of the matters hereinbefore 
stated." See Teutonia F. Ins. Co. v. Mund, 
102 Pa. 93 ; Alaska Imp. CD. v. Hirsch, 119 
Cal. 249, 47 P. 124 ; Meese v. Northern Pac. 
Ry. 00. (C. C. A.) 211 F. 254, 259. ' 

I n  Conveyancing 

That part of a deed which precedes the 
ha bendum, in which are set forth the names 
of the parties with their titles and additions, 
and in which are recited such deeds, agree
ments, or matters of fact as are necessary 
to explain the reasons upon which the pres-

ent' transaction , Is founded ; and it Is here, 
also, the consideration on which it is made is 
set down and the certainty of the thing grant- ' 

' ed. 2 Bl. Comm. 298. And see Miller v. Gra
ham, 47 S. C. 288, 25 S. E. 165 ; Brown v. 
Manter, 21 N. H. 533, 53 Am. Dec. 223 ; Rouse 
v. Steamboat Co., 59 Hun, 80, 13 N. Y. S. 126 ; 
Liles v. Pitts, 145 La. 650, 82 So; 735, 738. 

I n  Estates 
Lands and tenements ; an estate ; land and 

buildings thereon ; the SUbject-matter of a 
conveyance. McSherry v. Heimer, 132 Minn. 
260, 156 N. W. 130, 132 ; M. M. Rowe Co. v. 
Wallerstein, 145 Va. 191, 133 S. E. 66.9, 670 ; 
F. F. Proctor Troy Properties Co. v. Dugan 
Store, 181 N. Y. S. 786, 788, 191 App. Div. 685 ; 
Merchants' & Mfrs.' Lloyd's' Ins. Exch. v. 
Southern Trading Co. of Texas (Tex. eiv. 
App.) 205 S. W. 352, 358. 

The term " premises" is used in common parlance 
to signify land, with its appurtenances ; but its 
usual and appropriate meaning in a conveyance is 
the interest or estate demised or gllanted by the 
deed. New Jersey Zinc Co. v� New Jersey Frank
Unite Co., 13 N. J. Eq. 322 ; In re Rohrbacher's Es
tate, 168 Pa. 158, 32 A. 30 ; Cummings v. Dearborn, 
56 Vt. 441 ; State v. French, 120 Ind. 229, 22 N. E. 
108 ; Cooper v. Robinson, 302 Ill. 181, 134 N. E. 119, 

120. 

�'he area of land surrounding a house, 
and actually or by legal construction forming 
one inclosure with it. Ratzell v. State (Ok!.) 
228 P. 166, 168. 

The word is used to signify a distinct and 
definite locality. It may mean a room, shop, 
building, or other qefinite area. Robinson 
v. State, 143 Miss. 247, 108 So. 903, 905, or a 
distinct portion of real estate. Ruble v. Ru
ble (Tex. Oiv. App.) 264 s. ·W. 1018, 1020. 

"Premises," as used in Workmen's Compensation 
Act, embraces all property used in connection with 
the actual place of work, where the employer carries 
on the business in which the employee is engaged. 
Meucci v. Gallatin Coal Co., Z79 Pa. 184, 123 A. 766, 

767. 
The words "premises" and "plant" are some

times distinguished ; "premises" refers to place and 
territory, while "plant" includes place and territory, 
together with the appliances and things which go 
to make the facilities for the execution of the de
sign and purposes of the enterprise. Martin v. Mat
son Nav. Co. (D. C.) 244 F. 976, 977. 

The word is also used to denote the sub
ject-matter insured in a policy. 4 Campb. 89. 

I n  Equity Plead ing 

The stating part of a bill. It contains a 
narrative of the facts and circumstances of 
the plaintiff's case, and the wrongs of which 
he complains, and the names of the persons 
by whom done and against whom he seeks 
redress. Story, Eq. PI. § 27. 

PREM I UM.  The sum paid or agreed to be 
paid by an assured to the underwriter as 
the consideration for the insurance. 1 Phil. 
Ins. 205 ; State v. Pittsburg, etc., Ry. Co., 68 



PREMIUM 

Ohio St. 9, 67 N. E. 93, 64 L. R. A. 405, 96 Am. 
St. Rep. 635 ; Hill v. Insurance Co., 129 Mich. 
141, 88 N. W. 392 ; Wade v. National Bank 
of Commerce, 144 Minn. 187, 174 N. W. 889, 
890. 

A bounty or bDnus ; a consideration given 
to invite a loan or a bargain ; as the consid
eration paid to' the assignor by the assignee 
of a lease, or to the transferrer by the trans
feree of shares of stock, etc. So stock is 
said to' be "at a premium" when its market 
price exceeds its nDminal or face value. 
Rhode Island Hospital Trust CD. v. Arming
ton, 21 R. I. 33, 41 A. 571 ; White v. Williams, 
90 Md. 719, 45 A. 1001 ; Washington, etc., 
Ass'n v. Stanley, 38 Or. 319, 63 P. 489, 58 
L. R. A. 816, 84 Am. S t. Rep. 793 ; Building 
Ass'n v. Eklund, 190 Ill. 257, 60 N. E. 521, 
52 L. R. A. 637 ; Boston & M. R. R. v. U. s. 
(C. O. A.) 265 F. 578, 579. See Par. 

In granting a lease, part of the rent is 
sometimes capitalized and paid �n a lump 
sum at the time the lease is granted. This 
is called a "premium." 

Premium Note 

A promissory note given by the insured for 
! part or all of the amount Df the premium. 

Unearned Premium 

That portion which must be returned to 
insured on cancellation of policy. .lEtna Ins. 
00'. v. Hyde, 315 Mo. 113, 285 S. W. 65, 71. 

PREM I U M  PU D I C I T IIE. The price of chas
tity. A compensation for the loss Df chastity, 
paid or promised to, or for the benefit of, a 
seduced femal,e. 

PREM UN I R E. See Prremunire. 

PRENDA . . In Spanish law. Pledge. White, 
. New Recop. b. 2, tit. 7. 
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what is appropriate or necessary." Bren
nan v. Northern Electric CO., 72 Mont. 35, 
231 P. 388, 389. 

PREPARED COAL. "Prepared coal" in an
thracite coal trade means sizes of coal above 
pea. New York, N. H. & H. R. Co. v. Salter, 
104 CDnn. 728, 134 A. 220, 222. 

PREPENSE. Forethought ; preconceived : 
premeditated. See Territory v. Bannigan, 1 
Dak. 451, 46 N. W. 597 ; People v. Olark, 7 
N. Y. 385. 

PREPOND ERANCE. This word means more 
than "weight ; "  it denotes a superiority of 
weight, or outweighing. The words are not 
synonymous, but substantially different. 
There is generally a "weight" of evidence 
on each side in case of contested facts. But 
juries cannot pr:operly act upon the weight 
of evidence, in favor of the Dne having the 
onu8, unless it overbear, in some degree, the 
weight upon the Dther side, not necessarily 
in quantity, but in effect. Shinn v. Tucker, 
37 Ark. 588. And see Hoffman v. Loud, 111 
Mich. 158, 69 N. W. 231 ; Willcox v. Hines, 
100 Tenn. 524, 45 S. W. 781, 66 Am. St. Rep. 
761 ; Mortimer v. McMullen, 202 Ill. 413, 
67 N. E. 20 ; Bryan v. Chicago, etc., R. Co., 
63 Iowa, 464, 19 N. 'W. 295 ; Mathes v. AggIeI' 
& Musser Seed Co. ,  179 Gal. 697, 178 P. 713, 
715 ; Barnes v. Phillips, 184 Ind. 415, 111 
N. E. 419. 

Pre'ponderance rests with that evidence 
which, when fairly considered, produces the 
stronger impression, and has the greater 
weight, and is more convincing as to its truth 
when weighed against the evidence in op
position theretO'. S. Yamamoto v. Puget 
Sound Lumber Co., 84 Wash. 411, 146 P. 861, 
86:3 ; Cart'er v. Carter, 139 Md. 265, 114 A. 
902, 903 ; Barkow v. Donovan Wire & Iron 
Co., 190 Mich. 563, 157 N. W. 55, 60. 

PREN D ER, PRENDRE. L. F'r. TO' take. PREROGAT I VE. An exclusive Dr peculiar 
privilege. The special power, privilege, im
munity, or advantage vested in an official 
person, either generally, or in respect to the 
things of his office, or in an official bDdy, as 
a court or legislature. See AttDrney General 
v. Blossom, 1 Wis. 317 ; Attorney General v. 
Eau Claire, 37 "Vis. 443. 

The pDwer or right of taking a thing without 
waiting for it to' be Dffered. See A Prendre. 

PRENDER. DE BARON. L. Fr. In old Eng
lish law. A taking of husband ; marriage. 
An exception or plea which might be used 
to disable a woman from pursuing an appeal 
of murder against the killer Df her former 
husband. Staundef. P. C. lib. 3, c. 59. 

PREN OMEN.  (Lat.) The first or Christian 
name of a person. See Cas. Hardw. 286 ; 1 
Tayl. 148. 

PREPARAT I O N. "Preparation" for offense 
cDnsists in devising or arranging means or 
measures necessary fDr its commission, while 
attempt is direct mov:ement toward cDmmis
sion after preparations are made. PeDple v. 
GeDrge, 74 Gal. App. 440, 241 P. 97, 100 ; 
Wilburn v. State, 22 Ga. App. 613, 97 S. E. 
87, 88. 

. 

PREPA RE. "TO' provide with necessary 
means" ; .  "to make ready" ; "to' provide. with 

I n Engl ish Law 

A power or will which is discretionary, and 
above and uncontrDlled by any other will. 
That special pre-eminence which the king (or 
queen) has over and above all other persons, 
in right Df his (Dr her) regal dignity. A term 
used to' denDte those rights and capacities 
which the sDvereign enjoys alone, in contra
distinctiDn to Dthers. 1 Bl. Comm. 239. 

It is sDmetimes applied by law writers to 
the thing over which the power or will · is ex
ercised, as fiscal prerogatives, meaning king's 
revenues ; 1 Halleck, Int. L. 147. 

PREROGAT I V E  COU RT. In English law. A 
court established for the trial of aU testa-



1405 

menta:ry causes, where the deceased left bona 
notabilia within two different dioceses ; in 
which case the probate of wills belonged to 
the archbishop of the province, by way of spe
cial prerogative. And aU causes relating to 
the wills, administrations, or legacies of such 
persons were originally cognizable herein, be
fore a judge appointed by the archbishop, call
ed the "judge of the prerogative court," from 
whom an appeal lay to the privy council. 3 
Bl. Comma 66 ; 3 Stepha Comm. 432. In New 
Jersey the prerogative court is the court of 
appeal from decrees of the orphans' courts, in 
the several counties of the state. The court 
is held before the chancellor, under the title 
of the "ordinary." See In re Coursen's Will, 
4 N. J. Eq. 413 ; Flanigan v. Guggenheim 
Smelting Co., 63 N. J. Law, 647, 44 A. 762 ; 
Robinson V. Fair, 128 U. S. 53, 9 S. Ct. 30, 
32 L. Ed. 415. 

PREROGAT IVE LAW. That part of the com· 
mon law of England which is more particu
larly applicable to the king. Com. Dig. tit. 
"Ley," A. 
PREROGAT IVE WRITS. In English law, the 
name is given to certain judicial writs is
sued by the courts only upon proper cause 
shown, never as a mere matter of right, the 
theory being that they involve a direct in
terference by the government with the liber
ty and property of the subject, and therefore 
are justified only as an exercise of the ex
traordinary power (prerogative) of the crown. 
In America, a theory has sometimes been ad
vanced that these writs should issue only in 
cases publici ju1'is and those affecting the 
sovereignty of . the state, or its franchises or 
prerogatives, or the liberties of the people. 
But their issuance is now generally regulated 
by statute, and the use of the term "preroga
tive," in describing them, amounts only to a 
reference to their origin and history. These 
writs are the writs of ,mandamus, procedendo, 
prohibition, quo warranto, habeas corpus, and 
certiorari. See 3 Steph. Comm. 629 ; Terri
tory V. Ashenfelter, 4 N. M. 93, 12 P. 879 ; 
State V. Archibald, 5 N. D. 359, 66 N. W. 234 ; 
Duluth Elevator Co. v. White, 11 N. D. 534, 
90 N. W. 12 ; Attorney General v. Eau Claire, 
37 Wis. 400 ; Ex parte Thompson, 85 N. J. Eq. 
221, 96 A. 102, 110 ; Click v. Click, 98 W. 
Va. 419, 127 S. E. 194, 195. 

PRES. L. Fr. Near. Oy pres, so near ; as  
near. See Cy Pres. 

P RESBYTER. Lat. In civil and ecclesias
tical law. An elder ; a presbyter ; a priest. 
Cod. 1, 3, 6,  20 ; Nov. 6. 

PRESBYTER I UM.  That part of the church 
where divine offices are performed ; formerly 
applied to the choir or chancel, because it 
was the place appropriated to the bishop, 
priest, and other clergy, while the laity were 
confined to the body of the church. Jacob. 

P&ESCBIPrION 

PRESC R I BABLE. That to which a right 
may be acquired by prescription. 

PRESC RI BE. To assert a right or title to 
the enjoyment of a thing, on the ground of 
having hitherto had the uninterrupted arid 
immemorial enjoyment of it. 

To lay down authoritatively as a guide, di
rection, or rule ; to impose as a peremptory 
order ; to dictate. State v. Truax, 130 Wash. 
69, 226 P. 259, 260, 33 A. L. R. 1200 ; Sevier 
v. Riley, 196 Cal. 170, 244 P. 323, 324 ; State 
V. Home Brewing Co. of Indianapolis, 182 
Ind. 75, 105 N. , E. 909, 913 ; Philps v. Guy 
Drilling Co., 143 La. 951, 79 So. 549, 550. 

To direct ; define ; mark out. In modern 
statutes relating to matters of an administra
tive nature, such as procedure, registration, 
etc., it is usual to indicate in general terms 
the nature of the proceedings to be adopted, 
and to leave the details to be prescribed or 
regulated by rules or orders to be made for 
that purpose in pursuance of an authority 
contained in the act. Sweet. And see Mans
field v. People, 164 Ill. 611, 45 N. E. 976 ; 
Ex parte L�throp, 118 U. S. 113, 6 S. Ct. 9'84, 
30 L. Ed. 108 ; Field v. Marye, 83 Va. 882, 3 
S. E. 707. 

In a medical sense prescribe means to di
rect, designate, or order use of a remedy. 
State v. Hueser, 205 Iowa 132, 215 N. 'V. 
643, 644 ; State V. Whipple, 143 Minn. 403, 
173 N. W. 801, 802. 

PRESC R I PT I ON. A direction of remedy or 
remedies for a disease and the manner of 
using them ; a formula for the preparation of 
a drug and medicine. People v. Cohen, 94 
Misc. 355, 157 N. Y. S. 591, 593 ; State v .  Nico
lay (Mo. App.) 184 S. W. 1183. 

I n Real P'f'oper'ty Law 
A mode of acquiring title to incorporeal 

hereditaments by immemorial or long-contin
ued enjoyment. See Lucas v. Turnpike Co., 36 
W. Va. 427, 15 S. E. 182 ; Gayetty v. Bethune, 
14 Mass. 52, 7 Am. Dec. 188 ; Louisville & 
N. R. Co. v. Hays, 11 Lea (Tenn.) 388, 47 
Am. Rep. 291 ; Clarke v. Clarke, 133 Cal. 667, 
66 P. 10 ; Alhambra Addition Water Co. v. 
Richardson, 72 Gal. 598, 14 P. 379 ; Stevens 
v. Dennett, 51 N. H. 329 ; Gwinn v. Gwinn, 
77 W. Va. 281, 87 S. E. 371, 373 ; Zetrouer V. 
Zetrouer, 89 Fla. 253, 103 So. 625, 627. 

To create an easement by "prescription," 
the use must have been open, continuous, ex
clusive, and under claim of right for statutory 
period. Minto v. Salem Water, Light & Pow
er Co., 120 Or. 202, 250 P. 722, 726 ; Jobst v. 
Mayer, 327 Ill. 423, 158 N. E. 745, 747 ; Dolese 
V. State, 23 Okl. Cr. 81, 212 P. 610, 611 ; Burk 
v. Diers, 102 Neb. 721, 169 N. W. 263, 264. 

"Prescription" is the term usually applied 
to incorporeal hereditaments, while "adverse 
possession" is applied to lands. Hindley v. 
Metropolitan ]Jl. R. 0'0., 42 Misc. 56, 85 N. Y. 
S. 561. 
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In Louisiana, prescription is defined as a 
manner of acquiring the ownership of prop
erty, or discharging debts, by the effect of 
time, and und'er the conditions regulated by 
law. Each of these prescriptions has its 
special and particular definition. The pre
scription by which the ownership of proper
ty is acquired, is a right by which a mere 
possessor acquires the ownership of a thing 
which he possesses by the continuance of his 
possession during the time fixed by law. The 
prescription by which debts are released, is 
a peremptory and perpetual bar to every spe
des of action, real or personal, when the 
creditor has been silent for a certain time 
without urging his claim. eiv. Code La. arts. 
3457-3459. In this sense of the term it is 
very nearly equivalent to what is elsewhere 
expressed by "limitation 'Of adions," or rath
er, the "bar of the statute of limitations." 

There is a distinction between title by "limitation" 
and a "prescriptive title," in that the latter is based 
upon a presumed grant to the property or use, while 
the former is Bot, Martin v. Burr (Tex. Civ. App.) 
171 S. W. 1044, 1046 ; Abel v. Love, 81 Ind. App. 328, 
143 N. E. 515, 520, while the distinction between a 
highway by prescription and one by dedication is 
that " prescription" is an adverse holding under 
color of right, while a "dedication," whether ex
pressed or implied, rests upon the consent of the 
owner. Hatch Bros. Co. v. Black, 25 Wyo. 416, 171 
P. 2£7, 270. 

"Prescription" and "custom" are frequently con
rounded in common parlance, arising perhaps from 
the fact that immemorial usage was essential to 
both of them ; but, strictly, they materially differ 
from one another, in that custom is properly a- local 
impersonal usage, such as borough-English, or post
remogeniture, which is annexed to a given estate, 
while prescription is simply personal, as that a cer
tain man and his ancestors, or those whose estate 
he enjoys, have immemorially exercised a right of 
pasture-common in a certain parish, and usage dif
fers from both, for it may be either to persons or 
places. Again, prescription has its origin in a 
grant, evidenced by usage, and is allowed on ac
count of its loss, either actual or supposed, and 
therefore only those things can be prescribed for 
which could be raised by a grant previously to 8 
-& 9 Vict. c. 106, § 2 ;  but this principle does not 
necessarily hold in the case of a custom. Wharton ; 
Olin v. Kingsbury, 181 App. Div. 348, 168 N. Y. S. 
766, 770. 

I n  General 
-Corporations by prescription. In English 
law. Those which have existed beyond the 
memory of man, and therefore are looked up
on in law to be well created, such as the city 
of London. 

-Pre'scription act. The statute 2 & 3 Wm. 
IV. c. 71, passed to limit the period of pre
scription in certain cases. 

-Prescription In a que estate. A claim of pre
scription based on the immemorial enjoyment 
{)f the right. claimed, by the claimant and 
those former owners "whose estate" he has 
succeeded to and holds. See Donnell v. 
Clark, 19 Me. 182. 
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-Time of prescription.  The length of time 
necessary to establish a right claimed by pre
scription or a title by prescription. Before 
the act of 2 & 3 Wm. IV. c. 71, the possession 
required to constitute a prescription must 
ha ve existed "time out of mind" or "beyond 
the memory of man," that is, before the reign 
of Richard I. ; but the time of pre�cription, 
in certain cases, was much shortened by that 
nct. 2 Steph. Comm. 35. 

PRESENCE. The existence of a person in a 
particular place at a given time particularly 
with reference to some act done there and 
then. Besides actual presence, the 

'
law rec

ognizes constructive presence, which latter 
may be predicated of a person who, though 
not on the very spot, was near enough to be 
accounted present by the law, or who was 
actively co-operating with another who was 
aetually present. See Mitchell v. Com., 33 
Grat. (Va.) 868. 

PRESENC E O F  AN OFFI CER. A crime is 
committed "in the presence of an officer" 
when the facts and circumstances occurring 
within his observation, in connection with 
what, under the circumstances, may be con
sidered as common knowledge, give him prob
able cause to believe or reasonable ground to 
suspect, that such is the case. Agnello v. U. 
S. (C. C. A.) 290 F. 671, 679 ; State v. Koil, 
;1.03 W. Va. 19, 136 S. E. 510, 511 ; Garske v. 
U. S. (C. C. A.) 1 F.(2d) 620, 623. 

PRESENCE O F  T H E  COU RT. A contempt 
is in the "presence of the court," if it is com
mitted in the ocular view of the court, or 
where the court has direct knowledge of the 
contempt. People v. Cochrane, 138 N. E. 291, 
293, 30.7 Ill. 126. 

PRESENT, v. 

I n English Ecc.lesiastical Law 

To offer a clerk to the bishop of the dio
cese, to be instituted: 1 BI. Comm. 389. 

I n, Cri m inal Law 
To find or represent judicially ; used of the 

official act of a grand jury when they take 
notice of a crime or offense from their own 
knowledge or observation, without any bill 
of indictment laid before them. To lay be
fore judge, magistrate, or governing body for 
action or consideration ; submit as a petition 

-

or remonstrance for a decilSion or settlement 
to proper authorities. Haynes v. State, 108 
Tex. Cr. R. 62, 299 S. W. 234, 235. 

I n  the Law of Negotiable I nstruments 

Primarily, to present is to tender or offer. 
Thus, to present a bill of exchange for ac
ceptance or payment is to exhibit it to the 
drawee or acceptor, (or his authorized agent�) 

. with an express or implied demand , for ac
ceptance or payment. Byles, Bills, 183, 201. 
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'As to Claims 

Claims are " presented" to the probate court 
when placed in the custody of the court, or 
filed or made a matter of record therein, 
State v. Probate Court of Hennepin County, 
145 Minn . . 344, 177 N. W. 354, 11 A. L. R. 242 ; 
and to present claim against city, within 
statute providing that claims for damages 
against the city must be "presented" to the 
city or town council and filed with the city 
or 

'
town clerk, means to hand to and leave 

with. Titus v. City of Montesano, 106 Wash. 
608, 181 P. 43, 46. 

PRESENT, n. A gift ; a gratuity ; anything 
presented or given. 

PRESENT, adj . . Now existing ; at hand ; 
relating to the present time ; considered with 
reference to th� present time. 

-Present conveyance. A conveyance made 
with the intention that it take effect at once 
and not at a future time. Prior v. Newsom, 
144 Ark. 593, 223 S. W. 21, 22. 

-Present enjoyment. The immediate or pres
ent possession and use of an estate or prop
erty, as distinguished from such as is post
poned to a future time. 

-Present estate. An estate in immediate pos
session ; one now existing, or vested at the 
present time ; as distinguished from a future 
estate, the enjoyment of which is postponed 
to a future time. 

-Present interest. One which entitles the 
owner to the immediate possession of the 
property. Civ. Code Mont. 1895, § 1110 (Rev. 
Codes 1921, § 6685) ; Hev. Codes N. D. 1899, 
§ 3288 (Comp. Laws 1913, § 52(7) ; Div. Code 
S. D. 1903, § 204 (Rev. Code 1919, § 274). 

-Present t ime. "Present time" usually means 
a period of appreciable and generally con
siderable duration within which certain 
transactions are to take place. Corscot v. 
State, 178 Wis. 661, 190 N. 'V. 465, 468. 

-Present use. One which has an immediate 
existence, and is at once operated upon by 
the statute of uses. 

PRESENTAT I O N. In ecclesiastical law. 
The act of a patron or proprietor of a living 
in offering or presenting a clerk to the ordi
nary to be instituted in the benefice. 

PRESENTAT I O N  O FF I CE. The office of the 
lord chancellor's offidal, the secretary of 
presentations, who conducts all correspond
ence having referenc� to the twelve canonries 
and six hundred and fifty livings in the gift 
of the lord chancellor, and draws and issues 
the fiats of appointment. Sweet. 

PRESENTATI V E  ADVOWSON. 
vowson. 

See Ad-

PlmSENi'MBNT 

PRESENTEE. In, ecclesiastical law. A clerk 
who has been presented by his ' patron to a 
bishop in order to be instituted in a church. 

PRESENTER. One that presents. 
. 

PRESENTLV� Immediately ; now ; at once. 
A right which may be exercised "presently" 
is opposed to one in reversion or remainder. 

PRESENTM ENT. 

I n  C riminal Practice 
The written notice taken by a grand jury 

of any offense, from their own knowledge or 
observation, without any bill of indictment 
laid before them at the suit of the govern
ment. 4 Bl. Comm. 301 ; Bennett v. Kalama
zoo Circuit Judge, 183 Mich. 200, 150 N. 'V. 
141, 142, Ann. Cas. 1916EJ, 223. Presentments 
are also made in courts-Ieet and courts-baron, 
before the stewards. Steph. Comm. 644. 

An informal statement in writing, . by the grand 
jury, representing to the court that a public offense 
has been committed which is triable in the county, 
and that there is reasonable ground for believing 
that a particular individual named o r . described 
therein has committed it. See In re Grosbois, 109 
Cal. 445, 42 P. 444 ; Com. v. Green, 126 Pa. 531, 17 A. 
878, 12 Am. St. Rep. 894 ; Mack v. People, 82 N. Y. 
237 ; Eason v. State, 11 Ark. 482 ; State v. Kiefer, 
90 Md. 165, 44 A. 1043. 

A statement by the grand jury of an offe�se from 
their own knowledge, without any bill of indictment 
laid before them, setting forth the name of the 
party, place of abode, and the offense committed, 
informally, upon which the officer of the court 
afterwards frames an indictment. Collins v. State. 
13 Fla. 651, 663. An instruction by the grand jury 
to the public prosecutor for framing a bill of in
dictment. Kirkland v. State, 86 Fla. 64, 97 So. 502, 
504. 

The writing which contains the accusation 
so presented by a grand jury. U. S. v. Hill, 
1 Brock. 156, Fed. Cas. N o� 15,364. 

An accusation of crime, made by a grand 
jury from their own knowledge or from evi
dence furnished them by witnesses or by one 
or more of their members. In re Report of 
Grand Jury of Baltimore City, 152 Md. 616, 
137 A. 370, 372. 

In an extended sense, the term includes 
not only presentments properly so called, but 
also inquisitions of office and indictments 
found by a grand jury. 2 Hawk. PI. Cr. c. 
25, § 1. 

The difference between a presentment and an in
quisition is this : that the former is found by a 
grand jury authorized to inquire of offenses gen
erally, whereas the latter is an accusation found by 
a jury specially returned to inquire cORce.rning the 
particular offense. 2 Hawk. PI. Cr. c. 25, § 6. 

An indictment differs from a presentment in that 
the former must be indorsed "A true bill," followed 
by the signature of the grand jury foreman ; a 
presentment is to be signed by all the grand jurors, 
and hence does not have to be 'indorsed "A true bilL" 
Martin V. State, 127 Tenn. 324, 155 S. W. 129, 130. 

The distinction between a special presentment and 
a bill ot indictment, even under the ol� practice. 
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was very thin ; and in Georgia even this distillction 
has been abolished in practice for many years. 
The solicitor is not now required to frame any 
indictment on a special presentment, but the special 
presentment of the grand jury is returned into court, 
and upon it the defendant is arr/ligned and tried. 
It has the same force and effect as a bill of indict
ment. The only formal difference between the two 
is that a prosecutor prefers a bill of indictment, 
and a special presentment has no prosecutor, but, in 
theory, originates with the grand jury (Progress 
Club V. State, 12 Ga. App. 174, 76 S. E. 1029, 1030.) 
Even this difference between a bill of indictment 
and a special presentment no longer exists, and the 
finding of the grand jury is prepared by the solicitor
general and called a bill of indictment, or a special 
presentment, at his will. Head v. State, 32 Ga. 
App. 331, 123 S.  E. 34. 

I n Contracts 
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ings, and govern the administrative details 
of their business. 

The chief officer of a corporation, company, 
board, committee, etc., generally having the 
main direction and administration of their 
concerns. Roe v. Bank of Versailles, 67 S. 
W. 303, 167 Mo. 406. The term does not ordi
narily include "vice president." First Nat. 
Bank v. Q. H. Meyers & Co. (Tex. Civ. App.) 
283 S. W. 265, 266. 

The chief executive magistrate of a state 
or nation, particularly under a democratic 
form of government ;  or of a province, col
ony, or dependency. 

In the United States, the word is commonly used 
in reference to the private as well as public char
acter of the nation's chief executive. U. S. v. 
Metzdorf (D. C. Mont.) 252 F. 933, 937. 

The production of a bill of exchange to the 
drawee for his acceptance, or to the drawer I n  Engl ish Law 

or acceptor for payment ; or of a promissory A title formerly given to the king's lieuten-
note to the party liable, for payment of the ant in a province ; as the president of Wales. 
same. Cowell. 

PRESENTS. The present instrument. The 
phrase "these presents" is used in any legal 
document to Idesignate the instrument in 
which the phrase itself occurs. 

PRESERVATI ON. Keeping safe from harm ; 
avoiding injury, destruction, or decay. This 
term always presupposes a real or existing 
danger. See Gribble v. Wilson, 101 Tenn. 
612, 49 S. W. 736 ; Neuendorff v. Duryea, 52 
HGw. Prac. (N. Y.) 269 ; State ex reI. Pollock 
v. Becker, 289 Mo. 660, 233 S. W. 641, 649. 
It is not creation, but the saving of that which 
already exists, and implies the continuance 
of what previously existed. McKeon v. Cen
tral Stamping Co. (C. C. A.) 264 F. 385, 387. 

PRESERVE. With reference to foodstuffs, 
to prepare in such a manner as to resist de
composition or fermentation ; to prevent 
from spoiling by the use of preservative sub
stances with or without the use of the agency 
of heat. U. S. v. Dodson (D. C.) 268 F. 397, 
403. The word "preserved," when applied 
to meat, implies that it has been so processed 
that its preservation is of permanent charac
ter. U. S. v. Conkey & Co., 12 ot. Cust. App. 
552, 554. 

PRESI D E. To sit in any cause or proceed
ing. F'aulkner v. Walker, 36 Ga. App. 636, 137 
S. E. 909, 910. To preside over a court is 
to "hold" it,-to direct, control, and govern 
it as the chief officer. A judge may "preside" 
whether sitting as a sole judge or as one of 
several judges. Smith v. People, 47 N. Y. 
334. 

PRESI DENT. One placed in authority over 
others ; a chief officer ; a presiding or man
aging officer ; a governor, ruler, or director. 

The chairman, moderator, or presiding offi
cer of a legislative or deliberative body, ap
pointed to keep order, manage the proceed� 

This word is also an old though corrupted 
form of "precedent," (q. 'V.,) used both as a 
French and English word. Le president est 
rare. Dyer, 136. 

PRES I D ENT J U DG E. A title sometim�s giv
en to the presiding judge. It was formerly 
used in England and is now used in the courts 
of common pleas in Pennsylvania. So in the 
old Virginia court of appeals. The lord chief 
justice is now permanent president of the 
high court of justice in England. The title 
president is said to have a high Norman fla
vor. Indel'wkk, King's Peace 225. 

PRES I D ENT O F  TH E COUNC I L. In Eng
lish law. A great officer of state ; a member 
of the cabinet. He attends on the sovereign, 
proposes business at the council-table, and 
reports to the sovereign the transactions there. 
1 BI. Comm. 230. 

PRES I D ENT O F  THE U N I TED STAT ES. 
The official title of the chief executive offi02r 
of the federal government in the United 
States. 

PRES I D ENT IAL ELECTOR:S. A body of 
electors chosen in the different states, whose 
sole duty it is to elect a president and vice
president of the United States. Each state 
appoints, in such manner as the legislature 
thereof may direct, a number of electors equal 
to the whole number of senators and repre
sentatives to which the state is entitled in 
congress. Const. U. S. art. 2, § 1 ;  McPher
son v. Blacker, 146 U. S. 1, 13 S. Ct. 3, 36 
L. Ed. 869. The usual method of appoint
ment is by general ballot, so that each voter 
in a state votes for the whole number of 
electors to which his state is ent�tled. 

PRESI D I NG J UDGE. This term, in statutes 
requiring exceptions to be signed by the judge 
who presides at the trial, means the judge pre-
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siding at the trial of which a: review is sought ; 
hence exceptions saved at a first trial, con" 
tained in bill of exceptions signed by the 
judge presiding . at a second trial, are not re
viewable. Tucker v. Yandow, 100 Vt. 169, 135 
A. 600, 601. 

PRESS. In old practice. A piece or skin of 
parchment, several of which used to be sewed 
together in making up a roll or record of pro
ceedings. See 1 Bl. Comm. 183 ; Townsh. Pl. 
486. 

Metaphorically, the aggregate of publica
tions issuing from the press, or the giving pub
licity to one's sentiments and opinions through 
the medium of printing ; as in the phrase 
"liberty of the press." 

PRESSI NG SEAM EN. See Impressment. 

PRESS I N G  TO DEATH. See Peine Forte et 
Dure. 

PREST. In old English law. A duty in mon
ey to be paid by the sheriff upon his account 
in the exchequer, or for money left or remain
ing in his hands. Cowell. 

PR:EST -MONEY. A payment which binds 
those who receive it to be ready at all times 
appointed, being meant especially of soldiers. 
Cowell. 

PRESTATI ON. 

PltBSU14PTION 

State v. Schuck, 51 N. n. 875, 201 N. W. 342, 
345 ; Reaves v. Western Union Telegraph Co., 
1'10 S. C. 233, 96 S. E. 295, 297. 
PRESUMPTI O. See Prll'smnptio ; Presump
tion. 

PRESUM PT I ON. 
Of Fact 

An inference affirmative or disaffirmative of 
the truth or falsehood of any proposition or 
fact drawn by a process of probable reason
ing in the absence of actual certainty of its 
truth or falsehood, or until such cettainty can 
be as�rtained. Best, Pres. § 3 .  

A n  inference affirmative o r  disaffirmative of the 
existence of a disputed fact, drawn by a judicial 
tribunal, by a process �f probable 'reasoning, from 
some one or more matters of fact, either admitted 
in the cause or otherwise satisfactorily . established. 
Best, Pres. § 12. 

An inference as to the existence of a fact not 
known, arising from its connection with the facts 
that are known, and fQunded upon a knowledge of 
human nature and the motives which are known to 
influence human conduct. Jackson v. Warford, 7 
Wend. (N. Y. ) 62. See, also, Roberts v. People, 9 
Colo. 458, 13 P. 630, 638 ; Home Ins. v. Weide, 78 U. 
S. (11 Wall.) 438, 441, 20 L. Ed. 197 ; Hilton v. 
Bender, 69 N. Y. 75, 82 ; Lane v. Northern Paciflc 
Ry., 132 Mo. 4, 33 S. W. 645, 650 ; Hawes v. State' of 
Georgia, 42 S. Ct. 204, 258 U. S. 1, 66 L. Ed. 431, af
flrming j udgment (1920) Hawes v. State, 150 Ga. 
101, 1�3 S.  E. 170. 

An inference as to the existence of some fact 
I n  O ld English Law drawn from the existence of some other fact ; an 

A pre sting or payment of money. Cowell. inference which common sense draws from circum

A payment or performance ; the rendering of stances usually occurring in such cases. 1 Phil. 
Ev. 436 ; 3 B. & Ad. 890. a service. 

I n  I nt ernational Law 

ThQ term is sometimes used of a right by 
which neutral vessels may be appropriated 
by way of hire by a belligerent on payment of 
freight beforehand. In 1870 the Prussian 
troops sank six British vessels to obstruct 
navigation in the river Seine. Indemnifica
tion was subsequently made. 1 Halleck, Int. 
L. Baker's Ed. 520. 

PRESTAT I O N-MONEY. A sum of money 
paid by archdeacons yearly to their bishop ; 
also purveyance. Oowell. 

PREST I M ONY, o'r PRfEST I MON I A. In can� 
on law. A fund or revenue appropriated by 
the founder for the subsistence of a priest, 
without being erected into any title or bene
fice, chapel, prebend, or priory. It is not sub
ject to the ordinary ; but of it the patron, and 
those who have a right from him, are the 
collators. Wharton. 

PRESUME. To assume beforehand. Hick
man v. Union Electric Light & Power 00. (Mo. 
Bup.) 226 S. W. 570, 576. In a more technical 
sense, to believe or accept upon probable evi
dence. It is not 80 strong a word as "infer" ; 
Morford v. Peck, 46 Conn. 385 ; though often 
used with substantially the same meaning ; 

BL.LAW DICT. (3u Eu.)-89 

A strong probability or reasonable supposition. 
In re Van Tassell's Will, 119 Misc. 478, 196 N. Y. S .  
491, 494. 

A conclusion reached by means of the weight of 
proved circumstances. Marquet v. }Etna Life Ins. 
Co., 128 Tenn. 213, 159 S. W. 733, 736, L. R. A. 1915B, 
749, Ann. Cas. 1915B, 677. 

presumptions of fact are not the subject of fixed 
rules, but are merely natural presumptions, such as 
appear, from common experience, to arise from the 
particular circumstances of any case. Some of these 
are "founded upon a knowle!lge of the human 
character, and of the motives, passions, and feel
ings by which the mind is usually influenced." 1 
Stark. Ev. 27. They may be said to be the conclu
sions drawn by the mind from the natural connec
tion of the circumstances disclosed in eaCh . case, or, 
in other words, from circumstantial evidence. 

Of L,aw 

A rule of law that courts and judges shall 
dra w a particular inference from a particular 
fact, or from partkular evidence, unless and 
ulltil the truth of such inference is disproved. 
Steph. Ev. 4. And see Lane v. 'Missouri Pac. 
Ry. 00., 132 Mo. 4, 33 S. W. 645 ; State v. Tib
betts, 35 Me. 81 ; Newton v. State, 21 Fla. 
98 ; Ulrich v. Ulrich, 136 N. Y. 120, 32 N. E. 
606, 18 L. R. A. 37 ; U. S. v. Sykes (D. O.) 
58 F. 1000 ; Snediker v. Everingham, 27 N. 
J. Law, 153 ; Oronan v. New Orleans; 16 La. 
Ann. 374 ; U. S. v. Searcey (D. O.)" 26 F. 437 ; 
Doane v. Glenn, 1 Colo. 495. 



PRE,SUMPTION 

A rule which, in certain cases, either forbids 
or dispenses with any ulterior inquiry. 1 
Greenl. Ev. § 14. 

A deduction which the law expressly directs to be 
made from particular facts. Code Civ. Proc. Cal. 
§ 1959, 

A consequence which the law or the judge draws 
from a known fact to a fact unknown, Civ. Code 
La. art. 2284 ; In re Cowdry1s Will, 77 Vt. 359, 60 A. 
141, 142, 

A rule of law laid down by the judge and attach
ing to evidentiary facts certain procedural conse
quences as to the duty of production of other evi
dence by the opponent. If the opponent does offer 
evidence to the contrary, the presumption disap
pears, and the case stands upon the facts and the 
reasonable inferences to be drawn therefrom. 
Kramer v. Nichols-Chandler Home Building & 
Brokerage Co" 103 OkI. 208, 229 P. 767, 768. 

A conclusion, which, in the absence of evidence 
upon the exact question, the law draws from other 
proof made- or from facts judicially noticed or both, 
the burden of proof cast by it being satisfied by 
the presentation ' of evidence suffi�ient to convince 
the jury that the probabilitiM of truth are against 
the party whom the presumption relieves of, ' the 
burden of proof. State ex reI. Detroit Fire & Marine 
Ins. Co. v. Ellison, 268 Mo. 239, 187 S. W. 23, 26. 

It is a substitute for evidence ; Siler v. Siler, 152 
Tenn. 379, 277 S.  W. 886, 887 ; but is not itself evi
dence, being rather an aid to legal reasoning applied 
to particular subjects ; Van Ausdall v. Van Ausdall, 
48 R. 1. 106, 135 A. 850, 851 ; Peters v. Lohr, 35 S,  D. 
372, 153 N. W. 504, 506. It is a rulEl. about the duty 
of producing evidence. State v. Linhoff, 121 iowa, 
632, 97 N. W. 77 ; Duggan v. Bay State St. Ry. Co. ,  
230 Mass. 370, 119 N.  E. 757, 760, L.  R. A. 1918E, 
680 ; , Graves v. Colwell, 90 Ill. 612, 616 ; Vincent v. 
Life Ass'n, 77 Conn. 281, 58 A.. 963 ; 4 Wigm. Ev. 
§§ 2490, 2491, 2511. 

"Presumptions" may be looked on as the bats of 
the law, flitting in the twilight, but disappearing in 
the sunshine of actual facts. Mackowich v. Kansas 
City St. J. & C. B. R. Co., 196 Mo. 5501 94 S. W. 256, 
262. ' ' 

Presumptions of law are divided into conclusive 

presumptions and disputabZe presumptions. 
A conclusive presumption, called also an "abso

lute" or "irrebuttable" presumption, is a rule of 
law determining the quantity of evidence requisite 
for the support of a particular averment which is  
not permitted to be overcome by any proof that the 
fact is otherwise. 1 Greenl. · Ev. § 15 ; U. S.  v. 
Clark, 5 Utah, 226, 14 P. 288 ; Brandt v. Morning 
Journal Ass'n, 81 App. Div. 183, 80 N. Y. S. 1002. 
It is an inference which the court will draw from 
the proof, which no evidence, however strong, will 
be permitted to overturn. Lyon v. Guild, 5 Heisk. 
(Tenn. ) 175, 182 ; Best, Pres. § 20. 

A disputable presumption, called also an "incon
clusive" or " rebuttable" presumption, is an infer
ence of law which holds good until it is invalidated 
by proof or a stronger presumption. Best, Pres. 
§ 29 ; Livingston v. Livingston, 4 Johns. Ch. (N. Y.) 
287, 8 Am. Dec. 562. 

M ixed 

There are also certain mixed presumptions, 
or presumptions of fact recognized by law, or 
presump.tions of mixed law and fact. These 
are certain presumptive inferences, which, 
from their 'strength, importance, or frequent 
occurrence, attract,ras it wete, the observa-
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tion of the law. The presumption of a "lost 
grant" falls within this class. Best, Ev. 436. 
See Dickson v. Wilkinson, 3 How. 57, 11 L. Ed. 
491. 

Distinction 

The distinctions between presumptions of 
law and presumptions of fact are, first, that 
in regard to presumptions of law a certain 
inference must be made whenever the facts 
appear which furnish the b asis of the iufe'r
ence ; while in case of other presumptions a 
discretion more or less extensive is vested in 
the tribunal as to drawing the inference. See 
9 B. & C. 643. Second, in case of presump
tions of law, the court may draw the infer
enee whenever the requisite facts are develop
ed in pleading ; Steph. PI. 382 ; while other 
presumptions can be mr de only by the in
tervention of a jury. Presumptions of law 
are reduced to fixed rules, and form a part 
of . the system of jurisprudence to which they 
belong ; presumptions of · fact are derived 
wholly and directly from the cireumstances 
of the particular case, by means of the com
mon experience of mankind. See 2 Stark Ev. 
684 ; Douglass v. Mitchell's Ex'r, 35 Pa. 440. 
It has been suggested as the characteristic 
distinction between presumptions of law and 
presumptions of fact, either simple or mixed, 
that when the former are disregarded by a 
jury, a new trial is granted as matter of 
right, but that the disregard of any of the 
latter, however strong and obvious, is only 
ground for a new trial at the discretion of the 
court ; Chamb. Best, Ev. § 327 ; 1 Term 167 ; 
Turnley v. Black, 44 Ala. 159 ; Goggans v. 
Monroe, 31 Ga. 331. "A presumption of law 
is a juridical postUlate that a particular pred
icate is universally assignable to a particular 
subject. A presumption of fact is a logical 
argument from a fact to a fact ; or, as the dis
tinction is sometimes put, it is an argument 
which infers a fact otherwise doubtful from 
a fact whiCh is proved." 2 Whart. Ev. § 1226. 
See Civ. Code Ga. 1910, § 5735 ; Home Ins. Co. 
v. Weide, 11 Wall. 438, 20 L. Ed. 197 ; Podolski 
v. Stone, 186 Ill. 540, 58 N. E. 340 ; Mcl nt�'re 
v. Ajax Min. Co., 20 Utah, 323, 60 Pac. 552 ; 
U. S. v. Sykes (D. C.) 58 Fed� 1000 ; Sun Mut. 
Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 1 S. 
Ct. 582, 27 L. Ed. 337 ; IJyon v. Guild, 5 Heisk. 
(Tenn.) 182 ; Com. v. Frew, 3 Pa. Co. Ct. R. . 
496 ; Smith v. Gardner, 55 N. W. 245, 36 Neb. 
741. 

Presumptions are divided into pr03sump
tiones juris et de jure, otherwise called " irre
buttable presumptions," (often, but not neces
sarily, fictitious,) which the law will not suf
fer to be rebutted by any counter-evidence ; 
as, that an infant under seven years is not 
responsible for his actions ; pr03sttmptiones 
juris tantum, which hold good in the absence 
of counter-evidence, but against which coun
ter-evidence may be admitted ; and pr03sump
tiones hominis. which are not necessarily con
clusive, thou!2h no proof to the contrary be ad
duced. Mozley & Whitley. 

BL.�W DICT. (3D ED.) 
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'A natural presumption is . that species of 
presumption, or process of probable reason
'ing, which is exercised by persons of ordinary 
intelligence" in inferring one fact from anoth
er, without reference to any technical rules. 
Otherwise called "prre8umptio hominis." Bur
rill, eirc. Ev. '11, 12, 22, 24. 

Legitimate presumptions have been denomi
nated "violent" or "probable," according to 
the amount of weight which attaches to them. 
Such presumptions as are drawn from inade

quate grounds are termed "light" or "rash" 
presumptions. Brown. 

PRESUMPT I ON OF SURVI VORSH I P. A 
presumption of fact, to the effect that one 
person survived another, applied for the pur
pose of determining a question of succession 
or similar matter, in a case where the two 
persons perished in the same catastrophe, and 
there are no circumstances extant to show 
which of them actually died first, except those 
on which the presumption is founded, viz. ,  
differences of age, sex, strength, or physical 
condition. 

PRESUM PT I VE. Resting on presumption ; 
created by or arising out of presumption ; 
inferred ; assumed ; supposed ; '  as, "presump
tive" damages, evidence, heir, notice, . or title. 
See those titles. 

PRET. In French law. Loan. A contract by 
which one of the parties delivers an article 
to the other, to be used by the latter, on con
dition of his returning, after having used it, 
the same article in nature or an equivalent of 
the same species and quality. Duverger. 

PRET A I NTERET. Loan at interest. A con
tract by which one of the parties delivers to 
the other a sum of money, or commodities, or 
other movable or fungible things, to receive 
for their use a profit 

'
determined in favor of 

the lender. Duverger. 

PRET A USAGE. Loan for use. A contract 
by which one of the parties delivers an article 
to the other, to be used by the latter, the bor
rower agreeing to return the specific article 
after having used it. Duverger. A contract 
identical with the commodatum (q. v.) of the 
civil law. 

PRET DE CONSOMMAT I O N. Loan for con
sumption. A contract by which one party de
livers to the other a certain quantity of 
things, such as are consumed in the use, on 
the undertaking of the borrower to return to 
him an equal quantity of the same species 
and quality. Duverger. A contract identical 
with the mutuum (q. v.) of the civil law. 

PRETEND. To feign or simulate ; to hold 
that out as real which is false or baseless. 
Brown v. Perez (Tex. Civ. App.) 25 S. W. 983 ; 
Powell v. Yeazel, 46 Neb. 225, 64 N. W. 695 ; 
State v. Kansas City & M. Ry. & Bridge Co., 
106 Ark. :!4�, 153 S. W. 614, 616 ; King v. U. S. 

(C. C. A.)' 279 'F. [OS� As .to the rule ' against 
the buying and selling of "any pretended right 
or title," see Pretensed �ight or Title, 

PRETENSE. See False Pretense. 

PRETENSED, o r  PRETENDED, T ITLE 
STATUTE. The English statute 32 Hen. 
VIII. c. 9, § 2. It enacts that no one shall sell 
Or purchase any pretended right or title to 
Jand, unless the vendor has received the prof
its thereof for one whole year before such 
grant, or has been in actual possession of the 
land, or of the reversion or remainder, on 
pain that both purchaser and vendor shall 
each forfeit the value of such land to the 
king and the prosecutor. See 4 Broom & H. 
Comm. 150. 

PRETENSED R I GHT or T I T LE. Where one 
is in possession of land, and another, who is 
out of possession, claims and . sues for it. 
Here the pretensed right or title is said to be 
in him who so claims and sues for the same. 
Mod. Cas. 302. 

PRETENSES. Allegations sometimes made 
in a bill in chancery for the purpose of nega
tiving an anticipated defense. Hunt, Eq. pt. 
I. c. l. 

False Pretenses 
See False. 

PRETENT I ON. In French law. The claim 
made to a thing which a party believes him
self entitled to demand, but which is not ad
mitted or adjudged to be his. 

The words right, action, and pretention are usual
ly joined ; not that they are synonymous, for right 
is something positive and certain, action is what is 
demanded, while pret,ention is sometimes not even 
accompanied by a demand. 

PRETER LEGAL. Not agreeable to law ; ex
ceeding the limits of law ; not legal. 

PRETE R I T I ON.  In the civil law. The omis
sion by a testator of some one of his heirs 
who is legally entitled to a portion of the in
heritance. 

PRETEXT. . Ostensible reason or motive as
signed or assumed as a color or cover for the 
real reason or motive ; false appearance, pre
tense. State v. Ball, 27 Neb. 604, 43 N. W. 
398. 

I n  I nternational Law 

A reason alleged as ju.stificatory, but which 
is so only in appearance, or which is even ab
solutely destitute of all foundation. The 
name of "pretexts" may likewise be applied 
to reasons which are in themselves true and 
well-founded, but, not being of sufficient im
portance for undertaking a war, [or other in
ternational act,] are made use of only to cov-
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er ambitious views. Vatt. Law Nat. bk. 3, c. 
3, § 32. 

PRET I UM.  Lat. Price ; cost ; value ; the 
price of an article sold. 

PRET I U M  AFF�CT I ON IS. An imaginary 
value put upon a thing by the fancy of the 
owner, and growing out of his attachment 
,for the specific article, its associations, his 
sentiment for the donor, etc. Bell ; The H. F. 
Dimock, 77 F. 233, 23 C. C. A. 123 ; Burr v .  
Bloomsburg, 101 N . .T.  Eq. 615, 138 A. 876, 878. 

PRET I U M  PERI  CULl .  The price of the risk, 
e. fl. the premium paid on a policy of ip.sur
ance ; also the interest paid on money advanc
ed on bottomry or respondentia. 

PRET I U M  SEPU LC H R I .  A mortuary (q. 'P.). 
Pretiu m succedit i n  locum rei. The price 
stands in the place of the thing sold. 1 Bouv. 
Inst. no. 939 ; 2 BuIst. 312. 

PRETOR I A L  COURT. In the colony of Mary
land, a court for the trial of capital crimes, 
consisting of the lord proprietor or his lieu
tenant-general, and the council. Also called 
PretoriaZ. Mm;ray, New English Dict. 

PRETO R I UM .  In Scotch law. A courthouse, 
or hall of justice. 3. How. State Tr. 425. 

PREUVE. Fr. "Evidence" in the sense of 
the term in English law, and of probatio in 
the canon and civil law. The French word 
evidence, Latin evidentia, is commonly re
stricted to the testimony of the senses. 1 
Best, Evid. § 11. 

PREVA I L I NG PARTY. That one of the par
ties to a suit who successfully prosecutes 
the action or successfully defends against it, 
prevailing on the main issue, even though not 
to the extent of his original contention. See 
Belding v. Conklin, 2 Code Rep. (No Y.) 112 ; 
Weston v. Cushing, 45 Vt. 531 ; Hawkins v. 
�owland, 53 Mo. 329 ; Pomroy v. Cates, 81 
Me. 377, 17 A. 311 ; State Trust & Savings 
Bank v. Hermosa Land & Cattle Co., 30 N. M. 
566, 240 P. 469, 479 ; Nowogroski v. South
worth, 100 WaEfh., ??(), 170 P. 1011 ; Bank of 
Buffalo v. Crouch, 73 Ok1. 35, 174 P. 764, 765 ; 
Huggins v. Hill (Mo. Sup.) 236 S. W. 1054, 
1055. 

The one in whose favor the decision or verdict is 
rendered and judgment entered. United States v. 
Minneapolis; St. P. & S. S. M. Ry. Co. (D. C.) 235 
F. 951, 955 ; Dunne v. New York Telephone Co., 107 
Misc. 439, i76 N. Y. S. 519, 52.0. 

The party prevailing in interest, and not neces
sarily the ' prevailing person. Gertz v. Milwaukee 
Electric Ry. & Light Co., 153 Wis. 475, 140 N. W. 
312, 316. 

To be such does not depend upon the degree 9t 
success at different stages of the suit, but whether, 
at the end of the· suit, or other proceeding, the party 
who has made a claim against the other, has suc
cessfully maintained it. Bangor & :P� R. Co. v. 

Chamberlain, 60 Me. 286 . . Thlis, wbere the court 
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grants defendant a new trial after verdict for plaIn
tiff, defendant is the ,"prevailing party" on that 
trial, and entitled to costs, although the plaintiff 
again gets verdict on retrial. Klock �roduce Co. v. 
Diamond Ice & Storage Co., 98 Wash. '676, 168 P. 476, 
478. 

PREVA I LI NG PR I CES·. '.rhis
· 
term, as used 

in a contract for the sale of paper which had 
'no market price, as it required special manu
facture and came only from one source, means 
such prices as were set by that source in the 
usual course of business, without undue en
largement of cost, and with a reasonable prof
it in addition. New York Oversea Co. v. 
China, .Tapan & South American Trading Co., 
206 App. Div. 242, 200 N. Y. S.  449, 451. 

PREVA R I CAT I ON. 

In the Civil Law 
The acting with unfaithfulness and want of 

probity ; deceitful, crafty, or unfaithful con
duct ; particularly, such as is manifested in 
concealing a crime. Dig. 47, 15, 6. 

I n Engl ish Law 

A collusioh between an informer and a de
fendant, in o;rder to a feigned prosecution. 
Cowell. Also any secret abuse committed 
in a public office or private commission ; also 
the willful concealment or misrepresentation 
of truth, by giving evasive or equivocating 
evidence. 

PREVENT. To hinder, impede, or preclude ; 
to obstruct ; to intercept. Burr v. Williams, 
20 Ark. 185 ; Fidelity & Casualty Co. v . .Toiner 
(Tex. Civ. App.) 178 ' 

S. 'W. 806, 808 ; North 
American Accident Ins. Co. v. Miller (Tex. 
Ciy. App.) 193 S. W. 750, 759 ; Booth v. U. S. 
Fidelity & Guaranty Co., 130 A. 131, 132, N. 
J. Misc. 735 ; In re l\facLauchlan (C. C. A.) 
9 F.(2d) 534, 535. To stop or intercept the ap
proach, access, or performance of a thing. 
Webster, Diet. ; U. S. v. Souders, 27 Fed: Cas . . 
1,269 ; Green y. State, 109 Ga. 536, 35 S. E. 97 ; 
Burr v. Williams, 20 Ark. 171 ; In re Jones, 78 
Ala. 421. 
PREVENT I ON. 

In the Civil Law 
The right of a judge to take cognizance of 

an action over which he has concurr�nt juris
diction with another judge. 

I n  Canon Law 
The right which a superior person or officer 

has to lay hold of, claim, or transact an af
fair prior to an inferior one, to whom other
wise it more im�edia tely belongs. Wharton. 

PREVENT I O N  O F  C R I M ES ACT. The stat
ute 34 & 35 Vict. c. 112, passed for the pur
pose , of securing a better supervision over 
habitual criminals. Tpis act provides that 
a person who i� for a second time convicted 

. of crime may, on his second conviction, be 
subjected to police supervision for a period 
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of seven �'ears after the expiration of the 
punishment awarded him. Penalties are im
posed on lodging-house keepers, etc., for har
boring thieves or reputed thieves. There are 
also provisions relating to receivers of sto
len property, and dealers in old metals who 
purchase the same in small quantities. This 
act repeals the habitual criminals act of 1869, 
(32 & 33 Vict. c. 99.) Brown. 

PREVENT I VE J UST ICE. The system of 
measures taken by government with refer
ence to the direct prevention of crime. It 
generally consists in obliging those persons 
whom there is probable growld to suspect of 
future misbehavior to give full assurance to 
the public that such offense as is apprehended 
shall not happen, by finding pledges or securi
ties to keep the peace, or for their good be
havior. See 4 Bl. Comm. 251 ; 4 Steph. Comm. 
290 ; Bradley v. Malen, 37 N. D. 295, 164 N. 
W. 24, 25. 

PREVENT IVE SERV I CE. The n�me giv
en in England to the coast-guard, or armed 
police, forming a part of the customs service, 
and _ employed in the prevention and detec
tion of smuggling. 

PREV I O US. Antecedent ; prior. Webster, 
Dict. Sometimes limited in meaning to "next 
prior to" or "next preceding." State v. Board 
of Education of New Haven, 88 Conn. 436, 
91 A. 529, 530. 

Previous i ntentions are judged by subsequent 
acts. Dumont v. Smith, 4 Denio (N. Y.) 319, 
320. 

, 
PREV I O US QUEST I ON. In parliamentary 
practice, the question whether a vote shall be 
taken on the main issue, or not, brought for
ward before the main or real question is put 
by the speaker and for the purpose of avoid
ing, if the vote is in the negative, the putting 
of this question. The motion is in the form 
"that the question be now put," and the moY
er and seconder vote against it. It is de
scribed in May, ParI. Prac. 277. 

In the house of representatives of the 
United States and in many state legislatures 
the object of moving the previous question is 
to cut off debate and -secure immediately a 
vote on the question under -consideration. See 
Hinds, Precedents in the House of Repr; 

PREV I OUSLY. An adverb of time, used in 
comparing an act or state named with an
other act or state, subsequent in order of 
time, for the purpose of asserting the prior
ity of the first. Lebrecht v. 'Vil coxon , 40 
Iowa, 94. 

PREV ISORS, STATUTE O F. A statute of 
25 Edw. III. St. 6, for the protection of spir
itual patrons against the pope. See Maitl. 
Canon L. 69. 

PRI CE. The consideration given for the pur
chase of a thing ; Good v. Erker, 170 Mo. 

PB.IOKING NOn: 

App. 681, 153 S. W. 556, 558 ; Hibernia Bank 
& Trust - Co. v. McCall Bros. Planting & Mfg. 
Co., 140 La. 763, 73 So. 857, 858 i-usually in 
money ; Embden State Bank v. Boyle, 50 N. 
D. 573, 196 N. W. 820, 821 ; Town of Lonoke 
v. W. Y. Bransford & Son, 141 Ark. 18, 216 
S. W. 38, 40. 

-

"Price" generally means the sum of money which 
an article is sold for ; but this is simply because 
property is generally sold for money, not because 
the word has necessarily such a restricted meaning. 
Among writers on political economy, who use terms 
with philosophical accuracy, the word " price" is n6t 
always or even generally used as denoting t�e 
moneyed equivalent of property sold. They general
ly treat and regard price as the equivalent or com
pensation, in whatever form received, for property 
sold. The Latin word from whiCh "price" is derived 
sometimes means "reward," "value," "estimation, " 
"equivalent." Hudson Iron Co. v. Alger, 54 N. Y. 
177. 

Also, the amount which a p.rospective seller 
indicates as the sum for which he is willing 
to sell ; market value. Ara v. Rutland (Tex. 
Civ. App.) · 172 S. W. 993, 994. 

The term may be synonymous with cost, Williams 
V'. Hybskmann, 311 Mo. 332, 278 S: W. 377, 379, and 
with value, Southeastern Express Co. v. Nightingale, 
33 Ga. App. 515, 126 S. E. 915, as well as with con
sideration, though price is  not always identica1 
either with consideration, Oregon Home Builders v. 
Crowley, 87 Or. 517, 170 P. 718, 721, or with value, 
Chicago, K. & W. R. Co. v. Parsons, 51 Kan. 408, 
32 P. 1083. 

PRICE CURRENT. A list or enumeration of 
various articles of merchandise, with their 
prices, the duties, if any, payable thereon, 
when imported or exported, with the draw
backs occasionally allowed upon their ex
portation, etc. Wharton. 

P R I CE EXPECTANCY. In the moving pic
ture industry, the minimum receipts which 
distributors expect to realize from the ex
hibition of pictures i-used interchangeably 
with "minimum sale" and "exhibition value." 
Export & Import Film CO. Y. B. P. Schulberg 
Productions, 125 Misc. 756, 211 N. Y. S. 838, 
839. 

PR I CK I NG FOR SH E R I FFS. In England, 
when the yearly list of persons nominated 
for the office of sheriff is submitted to the 
sovereign, he takes a pin, and to insure im
partiality, as it is said, lets the point of it 
fall upon one of the three names nominated 
for each county, etc., and the person upon 
whose name it chances to fall is sheriff for 
the ensuing year. This is called "pricking 
for sheriffs." Atk. Sher. 18. 

PRI CI{ I NG NOTE. Where goods intended to 
be exported are put direct from the station 
of the warehouse into a ship alongside, th� 
exporter fills up a document to authorize the 
receiving the goods on board. This docu
ment is called a "pricking note," from a prac
tice of pricking holes in the xmper correspond-
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ing with the uumber of packages counted into 
the ship. Hamel, Cust. 181. 

PR I DE GAVEL. A rent or tribute. Tayl. 
Ga velk. 112. 

P R I EST. A minister of a church. A person 
in the second order of the ministry, as dis
tinguished from bishops and de'acons. 
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Mart. O. S. (La.) 381. It is sometimes called 
the master's hat-money. 

It is no longer, however, a gratuity to the 
master, unless especially stipulated ; but it 
belongs to the owners or freighters, and is 
nothing but an increase of the freight rate .. 
Carr v. Austin & N. W. R. Co. (C. C.) 14 F. 
421. 

PR IMARIA  ECCLES I A. The mother church. 
1 Steph. Comm. (7th Ed.) 118. 

A pastor is a permanent official of a parish, and 
more than a pri,est, who holds a position of spiritual 
power without reference to locality. Dupont v. Pet
telier, 120 Me. 114, 113 A. 11, 13. P R I  MARY. First ; principal ; chief ; lead

ing. First in order of time, or development, 
PR I MA FAC I E. Lat. At first sight ; on the or in intention. State v. Erickson, 44 S. D. 
first appearance ; on the face of it ; so far as 63, 182 N. W. 315, 316, 13 A. L. R. 1189,. 
can be judged from the first disclosure ; pre- PRI MARY ALLEGAT I ON. The opening i sumably. pleading in a suit in t.he eccI'esiastical court. 

P R I MA FAC I E  CASE. A litigating party is 
said to have a prima taoie case when the evi
dence in his favor is sufficiently strong for 
his opponent to be called on to answer it. A 
prfma tacie case; then, is one which is es
tablished by sufficient evidence, and can be 
oyerthrDwn only by rebutting evidence ad
duced on the other side. In some cases the 
'Only questiDn ' tD . be considered is whether 
there is a prima taaie case Dr no. Thus a 
grand jury are bDund to find,  a true bill 'Of in

. dictment, if the evidence befDre them creates a 
'p1-ima, taeie case against the accused ; and for 

' ,this purpose, therefore, it is not necessary for 
them to hear the evidence for the defense. 
MDzley & Whitley. And see State v. Harde· 
�ein, 169 Mo. 579, 70 S. 'W. 130 ; State v. Law
lor, 28 Minn. 216, 9 N. W. 698. 

P R I M A  FAC I E . EVI DENCE. See Evidence. 

Prima pars requitatis req uaHtas. The radical 
element of equity is equality. 

, P R I MA TONSU RA . The first mowing ; a 
grant of a right . tD have the first crDp of 
.grass. 1 Chit. Pro 181. 

. PR I M IE  I M PRESS I O N IS. A case prirrue im
p1'cssionis ·(of the first impressiDn) is a case 
'Of a new kind, to which no established prin
ciple 'Of law or precedent directly applies, and 
which must be decided entirely by reason. as 

I distinguished from authDrity. 

P R I M IE  PRECES. Lat. In the civil law. An 
imperial prerogative by which the emperor 
" exercised the right of naming to the first 
, prebend that became vacant after his acces-
sion, in every church of the empire. 1 Bl. 

; Comm. 381. 

PRI MAGE. In mercantile law. FDrmerly, a 
· 3rnall allDwance or compensation payable to 
the master and · mariners of a ship or vessel ; 

, to the · former for the Use of his cables and 
ropes to discharge the goods of the merchant ; 
to the latter for lading and unlading in any 
port .or haveI;l. Abb. Shipp. 404 ; Peters v. 
Speights, 4 Md: eh. 381 ; Blake v. Morgan, S 

It is also called a "primary plea." 

P R I MARY D I SPOSAL OF T H E  SOI L. In 
acts of congress admitting territDries as 
states, and prDviding that no laws shall be 
passed interfering with the primary disposal 
of the sDil, this means the disposal of it by 
the United States government when it parts 
with its title tD private persons or corpora
tions acqniring the right to a patent or deed 
in accordance with law. See Oury V. Good
win, 3 Ariz. 255, 26 P. 377 ; Topeka Commer
cial Security CD. v. McPhersDn, 7 Okl. 332, 54 
P. 489. 

P R I MARY POWERS. The principal author
ity given by a principal to his agent. It 
differs from "mediate powers." Story, Ag. 
§ 58. 

P R I MARY PU RPOSE. That which . is. first 
in intention ; which is fundamental. State 
V. Erickson, 44 S. D. 63, 182 N. "W. 315, 317, 
13 A. L. R. 1189. The principal Dr fixed in
tention with which an act or course of con
duct is undertaken. Carlson . y. Carpenter 
Contractors' Ass'n, 224 Ill. App. 430, 447. 

As tD primary "Conveyance," "Election," 
"Evidence," "ObligatiDn," and "Vein," see 
those titles. 

P R I MATE. A chief ecclesiastic ; an arch
bishop who has jurisdiction over his province, 
or one of several metropolitans presiding 
'Over others. Exarch comes nearest to it in 
the Greek church. Thus the archbishop 'Of 
Canterbury is styled "Primate of all Eng
land ;" the archbishop of York is "Primate of 
England." Wharton. 

P R I M E, n. In French law. The price of the 
risk assumed by an insurer ; premium of 
insurance. Emerig. Traite des Assur. c. 3, § 
1, nn. l, 2. 

PR I M E, 'V. To stand first or paramount ; to 
take precedence or priority of ; to outrank ; 
as, in the sentence "taxes prime all other 
liens." 

P R I M E  COST. The true price paid for goods' 
. upon a bona fide purchase. U. S; v. Sixteen 
.,Package&, .2 Mas;. 53, Fed. ; Cas. No. 16,3GS. 
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PR I M E  M I N I STER. The responsible bead of 
a ministry or executive government, especial. 
ly of a . monarchical government. Webster, 
Dict. In England, he is the head of the 
cabinet, and usually holds the office of First 
Lord of the Treasury. The office was un
known to the law until 1906, when the prime 
minister was accorded a place in the order 
of precedence. Lowell, Gov. of Engl. 68. "He 
i8 the principal executive of the British con
stitution, and the sovereign a cog in the me
chanism." Bagehot. 

PR I M E  SERJEANT. In English law. The 
king's first serjeant at law. 

PR I M ER. A law French word, Signifying 
first ; primary. 

PRI MER ELECT I ON.  A term used to sig
nify first choice ; e. g., the right of the eldest 
co-parcener to first choose a purpart. 

PRIMER F I NE. On suing out the writ or 
p4'wcipe called a "writ of covenant," there 
was due to the crown, by ancient prerogative, 
a primer fine, or a noble for every five marks 
of land sued for. That was one-tenth of the 
annual value. 1 Steph. Comm. (7th Ed.) 560. 

PRIMER SE I S I N. See Seisin. 

PR I M I CER I US. In old English law. The 
first of any degree of men. 1 Mon. Angl. 838. 

PR I M I T IJE. In English law. First fruits ; 
the first year's whole profits of a spiritual 
preferment. 1 BI. Comm. 284. 

PlUNCIPAL 

And see 1 Ves. 200 ; 8 Maule & S. 25; 8 
Taunt. 468. 

PR I MU M DEC R ETUM. Lat. In the canon 
law. The first decree ; a preliminary decree 
granted on the non-appe'arance of a defend� 
ant, by which the plaintiff was put in pos
session of his goods, or of the thing itself 
which was demanded. Gilb. Forum Rom. 32, 
33. In the courts of admiralty, this name 
is given to a provisional decree. Bacon, Abr. 
The Court Of Admiralty (E). 

PRI NCE. In a general sense, a sovereign ; 
the ruler of a nation or state. More particu
larly, the son of a king or emperor, or the 
issue of a royal family ; as princes of the 
blood. The chief of any body of men. Web
ster ; The Lucy H. (D. C.) 235 F. 610, 612. 

-Prince of Wales. A title given to the eldest 
son of the British sovereign or to the heir 
apparent to the crown. He is so created by 
letters patent, and is also created Earl of 
Chester. He is Duke of Cornwall by inherit
ance. Mary and Elizabeth, though each, at 
the time, was only heiress presumptive, were 
created Princesses of Wales by Henry VIII. 
See Princess royal. 

-Princes and princesses of the royal blood. 
In English law. The younger sons and 
daughters of the sovereign, and other branch
es of the royal family who are not in the 
immediate line of succession. 

PR I NCEPS. Lat. In the civil law. The 
prince ; the emperor. 

PR I M I T I VE O B L I GAT I O N. See Obligation. Princeps et respublica ex j usta causa possunt 
rem meam auferre. 12 Coke, 13.  The prince 

PR I M O  BENEF I C I O. Lat. A writ direct- and the commonwealth, for a just cause, can 
ing a grant of the first benefice in the sov- take away my property. 
ereign's gift. Cowell. 

Primo executienda est verbi vis, ne sermonis 
vitio obstruatur oratio, sive lex sine argu men
tis. Co. Litt. 68. The full meaning of a word 
should be ascertained at the outset, in order 
that the sense may not be lost by defect of 
expression, and that the law be not without 
reasons Jor arguments] . 

PR I M O  VEN I ENTI .  Lat. To the one first 
coming. An executor anciently paid debts 
as they were presented, whether the assets 
were sufficient to meet all debts or not. 
Stim. Law Gloss. 

PRI MOGEN ITU RE. The state of being the 
first-born among several children of the same 
parents ; seniority by birth in the same fam
ily. 

The superior or exclusive right possessed 
by the eldest son, and particularly, his right 
to succeed to the estate of his ancestor, in 
right of his seniority by birth, to the exclu
sion of younger sons. 

Princeps legibus solutus est. The emperor is 
released from the laws ; is not bound by the 
laws. Dig. 1, 3, 31 ; Halifax, Anal. prevo vi, 
vii, note. 

Princeps mavilft domesticos mi lites quam sti. 
pendial'ios bell icis opponere casibus. Go. Litt. 
69. A p'rince, in the chances of war, had 
bet�er employ domestic than stipendiary 
troops. 

PR I NCESS ROYAL. In English law. The 
eldest daughter of the sovereign. 3 Steph. 
Comm. 450. 

PR I NC I PA L, adj. Chief ; le'ading ; most im
portant or considerable ; primary ; original. 
Highest in rank, authority, character, im-' 

portance, or degree. Bland v. Board of Trus
tees of Galt Joint Union High School Dist., 
67 Gal. App. 784, 228 P. 395, 397. 

' 

As to principal "Challenge," "Contract," 
"Fact," "Obligation," "Office," and "Vein," 
see those titles. 

. 

PR I MOGEN IT US. Lat. In old English law. -Prinoipal establishment. tn the law concern:'" 
A first-born or eldest son. Bract. fol. 33. ing domicile, the principal domestic estab-
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lishment. Mosely v. Dabezies, 142 La. 256, 
76 So. 705, 706. 

PR I NC I PAL, n. The source of authority or 
right. 

A superintendent, as of a school district. 
'Villiams v. School Dist. No. 189, 104 Wash. 
659, 177� P. 635, 636. 

The capital sum of a debt or obligation, as 
distinguished from interest or other additions 
to it. Christian v. Superior Court, 122 Cal. 
117, 54 P. 518. The corpus or capital of an 
estate in contradistinction to the income ; 
"income" being merely the fruit of capital. 
Carter Y. Rector, 88 Okl. 12, 210 P. 1035, 1037. 

I n  Old English Law 
An heir-loom, mortuary, or corse-present. 

Wharton. 
I n  Property Law 

A term used as the correlative of "acces
sory" or "incident" to denote the more im
portant or valuable subject, with which oth
ers are connected in a relation of dependence 
or subservience, or to which they are inci
dent or appurtenant. Thus, it is said that 
the incident shall pass by the grant of the 
principal ; but not the principal by the grant 
of the incident. Co. Litt. 152 Gr. 

1 n  the Law of Agency 
The employer or constitutor of an agent ; 

the persOon who gives authority to an agent 
or attorney to do some act for him. Adams 
v. Whittlesey, 3 Conn. 567. Called also con
stituent or chief ;  Mech. Agency § 3. 

One, whO, being competent sui juris to do 
any act for his own benefit · or on his own 
account, confides it to another person to do 
for him. 1 Domat, b. 1, tit. 15. 

The relation of principal and agent arises wherever 
one person, expressly or by implication, authorizes 
another to act for him, or subsequently ratifies the 
acts of another in his behalf. Civ. Code Ga. 1910, 
§ 3569. 

I n the Law of Guaranty and Suretyship 
The person primarily liable, for whose per

formance of his obligation the guarantor or 
surety has become bound. See Rollings v. 
Gunter, 2J.l Ala. 671, 101 So. 446, 448. 

I n  Criminal Law 

A chief a'ctor or perpetrator, or an aider 
and abettOor actually or constructively present 
at the commission of the crime, as distin-: 
guished from an "accessory." At common 
law, a principal in the first degree is he that 
is the actor or absolute perpetrator of the 
crime ; and, in the second degree, he who is 
present, aiding and abetting the fa� ' to be 
done. 4 BI. Comm. 34. And see Bean v. State, 
17 Tex: App. 60 ;  Mitchell v. Com., 33 Grat. 
(Va.) 868 ; Cooney V. Burke, 11 Neb. 258, 9 
N. W. 57 ; Red v. State, 39 Tex. Cr. R. 667, 
47 S. W. 1003, 73 Am. St. Rep. 965 ; State v. 
Phillips, 24 Mo. 481 ; Travis v. Com., 96 �y. 
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77, 27 S. W. 863 ;  Oastillo v. State, 75 Tex. 
Cr. R. 643, 172 S. W. 788, 789 ; Hately v. 
State, 15 Ga. 346 ; McCabe v. State, 149 Ark. 
585, 233 S. 'V. 771, 7172 ; State v. Walters, 135 
La. 1070, 66 So. 364, 375. Neither a principal 
in the first degree nor one in the second de
gree need be actually present when the offense 
is consummated ; People v. Adams, 3 Denio 
(N. Y.) 190, 45 Am. Dec. 468 ; Smith v. State, 
21 Tex. App. 107, 17 S. W. 552 ; State v. 
Morey, 126 Me. 323, 138 A. 474, 475 ; People v. 
Marx, 291 Ill. 40, 125 N. E. 1719, 722 ; for the 
presence of a principal in the second degree 
may be merely constructive ; e. g., where he 
stays outside and keeps watch or guard ; 
Pieflce v. State, 130 Tenn. 24, 168 S. W. 851, 
855, Ann. Oas. 1916B, 137 ; Brown v. Com
monwealth, 130 Va. 733, 107 S. E. 809, 810, 16 
A. L. R. 1039 ; Coleman v. State, 83 Tex . Cr. 
R. 86, 200 S. W. 1087 ; Oorn. v. Knapp, 9 Pick. 
(Mass.) 496, 20 Am. Dec. 491 ; 9 C. & P. 437 ; 
Brennan v. People, 15 Ill. 511. In misde
meanors, anyone participating is a principal. 
Boggs v. Commonwealth, 218 Ky. 782, 292 S. 
W. 324, 325 ; DeFreese v. City of Atlanta, 12 
Ga. App. 201, 76 S. E. 1077 ; Farris v. State, 
1'74 Tex. Cr. R. 607, 170 S. W. 310, 311. 

A criminal offender is either a principal or an ac
cessory. A principal is either the actor (i. e., the 
actual perpetrator of the crime) or else is present, 
aiding and abetting, the fact to be done ; an ac
cessory is he who is not the chief actor in the of
fense, nor yet present at its performanc�, but is some 
way concerned therein, either before or after the 
fact committed. 1 Hale, P. C. 613, 618 ; People v. 
Ah Gee, 37 Cal. App. 1, 174 P. 371, 372 ; State v. 
Powell, 1�8 N. C. 134, 83 S. E. 310, 313. 

A person concerned in the commission of 
a crime, whether he directly commits the act 
constituting the offense or aids and abets in 
its commission, and whether present or ab
sent, and a person who directly or indirectly 
counsels, commands, induces, or procures an
other to commit a crime. Penal Law N. Y. 
(Consol. Laws, c. 40) § 2 ;  Mas-on's St. Minn. 
1927, � 9917 ; Rem. & Bal.

' 
Oode (Wash.) § 

2260 (Rem. Compo Stat. § 2260). 
All persons concerned in the commission of crime, 

whether it be felony or misdemeanor, and whether 
they directly commit the act constituting the of
fense, or aid and abet in its commission, though not 
present, are principals. Rev. Laws Ok!. 1910, § 2104 
(Comp. St. 1921, § 1521) ; L. Or. L. § 2370 (Code 1930, 
§ 14-1002) ; Code Iowa 1931, § 12895 ; Pen. Code Cal. § 
971 ; State V. Curtis, 30 Idaho, 537, 165 P. 999, 1000 ; 
Pen. Code Ariz. '1913, § 27 (Rev. Code 1928, § 4491) .  
Some o f  these statutes, and other similar ones, ex
pressly abrogate the common-law distinction be
tween a principal and an accessory before the fact. 
People V. Wood, 56 Cal. App. 431, 205 P. 698 ; State 
V. Shea, 148 Minn. 368, 182 N. W. 445. 

All persons are principals who are guilty of act
ing together in the cODllilission of an offense. Pen. 
Code Tex. 1911, art. 75 (Vernon's Ann. P. C. art. 66). 
A principal is one who advises or agrees to the 
commission of an offense, and is present when it is 

done. Pen. Code Tex. 1911, art. 78 (Vernon's Ann. P. 
C. art. 69). See Pizana v. State, 81 Tex. Cr. R. 81, 
193 S. W� 671, 673 ; Middletoll.v. State, 86 Tax. Cr. R. 
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3<n, 217 S. W. 1<*, 1052 ; Rowan v. State, 97 Ta. 
Cr. R. 130, 260 S. W. 691, 595. 

" Accomplice," by virtue of statute in Texas (Pen. 
Code 1911, art. 79 [Vernon's Ann. P. C., art. 70] ) ,  
means one who i s  not present at the commission of 
the offense; Serrato v. State, 74 Tex. Cr. R. 413, 171 
S. W. 1133, 1144, and is practically synonymous with 
the cOn;1mon-law accessory before the fact. McKeen ' 
v. State, 7 Tex. Cr. R. 631 ; Strong' v. State, 52 Tex. 
Cr. R. 133, 105 S. W. 785. But the ordinary meaning 
of "accomplice" Includes all the particep8 criminis, 
whether principals in the first or second degr� or 
mere accessories. It means one who at common . Jaw 
might have been. convicted either as principal or 
accessory beforE! the fact. People v. Crossman, 241 
N. Y. 138, 149 N. E. 330, 331. 

In General' 

-Principal of tbe house.. In English law. The 
chief person in some of the inns of chancery. 
-Undisclosed prinoipal. One not disclosed in 
the contract. Unruh v. Roemer, 135 Minn. 
127, 100 N. W. 251, 252. 
-Vice principal. In the law of master and 
servant, this term means one to whom the 
employer has confided the entire charge of the 
business or of a distinct branch of it, giving 
him a:uthority to superintend, direct, and con
trol the workmen and make them obey hls or
ders, the master himself exercising no particu
lar oversight and giving no particular orders, 
or one to whom the master has delegated a. 
duty · of his own, which is a direct, personal, 
and absolute obligation. See Durkin v. Kings
ton Coal Co., 171 Pa. 193, ' 33 A. 237, 29 L. R. 
A. 808, 50 Am. St. Rep. 801 ; Moore v; Rail
way Co., 85 Mo. 588 ; Railroad Co. v. Bell, 112 
Pa. 400, 4 A. 50 ;  Lewis v. Seifert, 116 Pa. 
628, 11 A. 514, 2 Am. St. Rep. 631 ; Minne
apolis v. Lundin, 58 F. 525, 7 C. O. A. 344 ; 
Lindvall v. Woods (C. C.) 44 F. 855 ; Perras 
V. Booth, 82 Minn. 191, 84 N. W. 739 ; Van 
Dusen v. Letellier, 78 Mich. 492, 44 N. W. 572 ; 
Hanna v� Granger, 18 R. I. 5017, 28 A. 659. 
The term "vice p,rincipal," as used in the 
fellow-servant law, includes any servant w.ho 
represents the master in 'the discharge of 
those personal or absolute duties which every 
master owes to his servants ; such duties be
ing often referred to.as the nonassignable du
ties of the master, among which are, provid
ing suitable machinery and appliances, a safe 
place to work, . the proper inspection and re
pair of premises and appliances, the selection 
and retention of suitable servants the estab
l�shment of proper rules and reguiatlons and 
the instruction of servants as to the 

'
kind 

and manner of work to be done by them. 
International Cotton Mills v. Webb, 22 Ga. 
App. 309, 96 S. E. 16 ; Wolverine Oil 00. v. 
Kingsbury, 66 Ok!. 271, 168 P. 1021 1022 . 
Morelli v. Twohy Bros. Co., 54' Mont. 366, 170 
P. 757, 759. To make a servant a vice princi
pal,. it is only necessary that he have author
ity. to direct and supervise the work and to 
hire and discharge subordinate servants en
gaged in the work. Modern Order of Praetor!
ans v. Nelson (Tex. Olv. App.) 162 S. W. 17, 

18 ; Bueke)Te Ootton Oil Co. v. Everett, 24 Ga. 
App. 738,. 102 S. E. 167 ; Shields v. W. R. 
Grace & Co., 91 Or. 187, l79 P. 265, 271 ; Dag-' 
gett v. American . Car & FOlUldry Co. (1\10. 
App.) 284 S. W. 855, 856. However, a servant 
may be a vice principal, though he has no 
power to employ and discharge men under 
him. Wllson

,
v. Oounsell, 182 II!. A.pp. 79; 84. 

P R I N C I PALIS. 41t. Principal ; Ii principal 
debtor ; a principal in ' a crime. 

Prlnclpalls debet semper exeutl aotequam per. 
venlatur ad fldelJussons. The principal should 
always be exhausted before coming upon the 
'Sureties. 2 Inst. 19. 
Principia data sequuntur concomltantia. Given. 
principles are followed by their concomitants.: 

PrInCipia probant, non probantur. PrincipleR 
prove ; they are not proved. 3 Coke, 5Oa.." 
Fundamental princlples require no proof ; C)F;: 
in Lord Coke's words, "they ought to be ap
proved, because they cannot be proved.'; Id. 

Principiis obsta. Withstand beginnings ; .  op:. 
pose a thing in its early stages, if you would 
do so with success. Branch, Princ. 

Prlnolpiorum non est ratio. There is no rea-' 
soning of principles ; no argument is re-:: 
quired to prove fundamental rules. 2 Bulst. 
239. 

Princlplum est potl,sslma pars cujusque rei. 10 
Coke, 49. The principle of anything is its 
most powerful part. 

P R I NC I PLE. A fundamental truth or doc
trine, as of law ; a comprehensive rule or 
doctrine which furnishes a basis or origin for 
others ; a settled rule of action, procedure, or' 
legal determination. A truth or proposition 
so clear that it cannot be proved or contra
dicted unless .by a proposition which is stm 
clearer. That which constitutes the essence ' 
of a body or its constituent parts. 8 Term. 
1()7. That which pertains to the theoretical 
part of a science. Hemler v. Richland Parish 
School Board, 142 La. 133, 76 So. 58.."), 587. 

. , 

I n Patent Law 

The principle of a machine is the particular 
means of producing a given result by a me
chanical contrivance. Parker v. Stiles, 5 
McLean, 44, 63, Fed. Oas. No. 10,749. It is 
the modus operand;£, or that which applies,. 
modifies, or combines mechanical powers to 
�roduce a certain result ; and, so far, a prin
CIple" if new in · its application to a useful 
purpose, may be patentable. See Barrett v. 
Hall, 1 Mason, 41.0; Fed. Cas. No. 1,047. 

The word "principles," as ,applied to in� 
ventions, designate those ele.ments whicb in 
com�iila:tion compose the claims. Schweyer 
Electric & );lfg. Co. v. Regan Safety Devices 
Co. (C. C. A.) 4 F.(2d) 970, 973. . " 

P R I NT, n. A term which includes most o� the 
forms of. figures or ch�racters or representa-
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tions, colored or uncolored, that may be Im- -Prior creditor. Generally, the creditor who 
pres�.ed on a yielding surface. Arthur v. Mol- is accorded priority in payment from the 
lei', 97 U. S. 367, 24 L. Ed. 1046. ; U. S. v. Har- assets of his debtor. Richey v. Ferguson, 93 
man (D. O.) 38 F. 829. Kan. 152, 143 P. 497. 

PRl NT, . 'P. To stamp by direct pressure as 
from the face of types, plates, or blocks cov
ered with ink or pigments, or to impress with 
transferred characters or delineations by the 
exercise of force as with , a press or other 
mechanical agency. Aeme Ooal Co. v. Nor
thrup Nat. Bank of lola, Kan., 23 Wyo. 66, 
146 P. 593, L. R. A. 1915D, 1084. 

The term properly refers to the mechanical work 
of production, whereas "publish" pertains to the is-' 
sua.nce from· the place where printed. In re Monrovia 
Evening Post, 199 Cal. 263, 248 P. 1017, 1018 ; In re 
McDonald, 187 Cal. 158, 201 P. 110, 111. But a finding 
that a newspaper is "published" in a certain county 
may be deemed sufficient to show that it was 
"printed" in such county. McCormick v. Higgins, 
190 Ill. App. 241, 261. Similarly, a requirement that 
matter be "printed" in a particular county may be 
construed as a direction that it be "published" there. 
In re Publication of Docket of Supreme Court ( Mo. 
Sup.) 232 S. W. 454, 455, overruling In re Publishing 
Docket in Local Newspaper, 266 Mo. 48. 187 S. W. 
1174, 1175. 

PR I NT I NG. The impress of letters or char
acters upon paper, or upon other substance ; 
-implying a mechanical act. Daly v. Beery, 
45 N. D. 287, 178 N. W. 104, 106. The art of 
impressing letters ; the art of making books 
or papers by impreSSing legible characters. 
Arthur v. Moller, 97 U. S. 365, 24 L. Ed. 1046 ; 
Le Roy v. Jamison, 15 Fed. Cas. 373 ; Forbes 
Lithograph Mfg. 00. v. Worthington (0. 0.) 
25 Fed. 900. The term may include typewrit
ing. Sunday v. Hagenbuch, 18 Pa. 00. Ot. 
541. Oompare State v. Oakland, 69 Kan. 784, 
77 Pac. 696. It may also include mimeograph
ing within the meaning of the copyright 
statutes. Macmillan 00. v. King (D. O.) 223 
F. 862, 867. 

�Printing  paper. This term does not neces
sarily include news print paper. Davis v. 
Age-Herald Pub. 00. (C. O. A.) 293 F. 591, 
593 (tariff of an interstate carrier). 

�Public print ing.  Such as is directly ordered 
by the legislature, or performed by the agents 
of the government authorized to procure it 
to be done. Ellis v. State, 4 Ind. 1. 

P R I O R. Lat. The former ; earlier ; preced
ing ; preferable ' or preferred. 

-Prior petens. . The person first applying. 

Prior tem pore potior j u re. He who is first in 
time is preferred in right. Co. Litt. 14a ; 
Broom, Max. 354, 358 ; 2 P. Wms. 491 ; 1 
Term 733 ; 9 Wheat. 24, 6 L. Ed. 23 ; 15 A. 
(Pa.) 730. 

P R I O R I  PETENT I .  To the person first ap
plying. In probate practice, where there ar� 
several persons equally entitled to a grant 
of administration, (e. g., next of kin of the 
same degree,) the rule of the court is to make 
the grant p;riori petenti, to the first appli
cant. Browne, Prob. Pr. 174 ; Ooote, Prob. 
Pro 173, 180. 

PR I O R I TY. Precedence ; going before. A 
legal preference or precedence. When two 
persons have similar rights in respect of the 
same SUbject-matter, but one is entitled to ex
ercise his right to the exclusion of the other, 
he is said to have priority. 

I n  Old English Law 

An antiquity of tenure, in comparison with 
one not so ancient. Cowell. 

PRISAGE. An ancient hereditary revenue 
of the crown, consisting in the right to take 
a certain quantity from cargoes of wine im
ported into England. In Edward 1.'s reign 
it was converted into a pecuniary duty call
�d "butlerage." 2 Steph. Comm. 561. 

PR ISE. Fr. In French law. Prize ; cap
tured property. Ord. Mar. liv. 3, tit. 9. See 
Dole V. Insurance Co., 6 Allen (Mass.) 373. 

PRISEL EN AUTER L I EU.  L. Fr. A tak
ing in another place. A plea in abatement 
in the action of replevin. 2 Ld. Raym. 1016, 
1017. 

PRISON.  A public building or other place 
for the confinement or safe custody of per
sons, whether as a punishment imposed by 
the law or otherwise in the course of the ad
ministration of justice. See Scarborough V. 
Thornton, 9 Pa. 451 ; Sturtevant V. Oom., 158 
Mass. 598, 33 N. E. 648 ; Copeland V. Common
wealth, 214 Ky. 209, 282 S. W. 1077 ; Pen. 
Oode N. Y. 1903, § 92. 

Originally it was distinguished from jail, which 
was a place for confinement. not for punishment, 
and the popular modern tendency is to use the term 
in contradistinction to jail, to denote particularly 

P R I OR" n. The Chief of a convent ; next in a state penitentiary. Copeland v. Commonwealth. 
2S2 S. W; 1077, 214 Ky. 209. But the term may also 

dignity to an abbot. ' properly apply to a county jail. state v. Killian. 

'OR d ·  E l' ld d'  1 73  N. C.  792. 92 '  S. E .  499. 501. PRI  , a J.. , ar ler ; e er ; prece lng ; As used in a statute pertaining to escapes, thfo 
superior in rank; ri�ht, or time ; as, a prior word may inclUde territory outsid� a state prison. 
lien, mortgage,. 9r jlldgment. See Fidelity, where an inmate. when at work outside. is' unCier 
etc., Safe Deposit Co. V. Roanoke ' Iron Co. the surveillance ' of pTison guards. People v. Van-
'('c; 'o�r 81 F� 441.. derburg, 67 Cal. App. 217, 227 P. 62L 
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P R I SON BOUNDS. The limits of the terri
tory surrounding a prison, within which an 
imprisoned debtor, who is out on bonds, may 
go' at will. See Gaol. 

PRISON-BREAK I N G,  or BREACH.  The 
common-law offense of one who, being lawful
ly in custody, escapes from the place where 
he is confined, by the employment of force 
and violence. This offense is to be distin
guished from "rescue," (q. v.,) which is a de
liverance of a prisoner from lawful custody 
by a third person. 2 Bish. Crim. Law, § 1065. 

PR ISO NAM F RANGENT I BUS, STATUTE 
DE. The English statute 1 Edw. II .  St .  2, 
(in Rev. st. 23 Edw. I.,) whereby it is felony 
for a felon to breal.: prison, but misdemeanor 
only for a misdemeanant to do so. 1 Hale, P. 
C. 612. 

PRISON ER. One who is deprived of his lib
erty ; one who is against his will kept in con
finement or custody. U. S. v. Curran (C. C. 
A.) 297 F. 946, 950 ; People v. Vanderburg, 67 
Cal. App. 217, 227 P. 621. 

A person restrained of his liberty upon any 
action, civil or criminal, or upon command
ment. Cowell. 

A person on trial for crime. "The prisoner 
at the bar." The jurors are told to "look up
on the prisoner." The court, after passing 
sentence, gives orders to "remove the pris
oner." See Hairston v. Com., 97 Va. 754, 32 
S. E. 797 ; Royce v. Salt Lake City, 15 Utah, 
401, 49 P. 290. 

PR ISONER AT THE BAR. An accused per
son, while on trial before the court, is so 
called. One accused of crime, who is actu
ally on trial, is in legal effect a "prisoner at 
the bar," notwithstanding he has given bond 
for his appearance at the trial. He is a "pris
oner" if held in custody either under bond or 
other process of law, or when physically held 
under arrest, and when actually on trial he is 
a "prisoner at the bar." The term is as ap
plicable to one ()n trial for a misdemeanor as 
for a felony. Allen v. State, 18 Ga. App. 1, 
88 S. E. 100. 

an injnry threatened by : the invasion of, or 
infringement upon, this ' 'right from motives, 
of curiosity, gain, or malice. See Federal 
Trade Commission v. American Tobacco Co.,. 
264 U. S. 298, 44 ' S. Ct. 336, 68 L. Ed. 696, . 
32 A. L. R. 786, affirming judgment (D. C.�· 
Federal Trade ' Commission v. P. Lorillard: 
Co., 283 F. 999 ; Mackenzie v. Mineral Springs 
Co., 27 Abb. N. C. (N. Y.) 402, 18 N. Y. SuPt>. 
240 ; Prince Albert v. Strange, De G. &. S. · 
652, and, on appeal, 1 MacN. & G:. 23 ; Schuy
ler v. Curtis, 147 N. Y. 434, 42 N. E. 22, 31 
L. R. A. 286, 49 Am. St. Rep. 671, reversing 
70 Hun, 598, 24 N. Y. Supp. 512 ; Rhodes v. 
S. & H. Co., 120 App. Div. 470, 104 N. Y. Supp: 
1102, affirmed in 193 N. y� 223, 85 N. E. 1097·, 
34 L. R. A. (N. S.) 1143, 127 Am. St. Re:p�' 
945, and in S. & H. Co. v. Rhodes, 220 U. S.; 
502, 31 Sup. Ct. 490, 55 L. Ed. 561 ; Binns v.' 
Vita graph Co., 210 N. Y. 51, 103 N. E. 1108 ;' 
Hillman v. Pub. Co., 64 Wash. 691, 117 P. 594;' 
35 L. R. A. (N. S.) 595 ; Vassar College v. BiB-, 
cuit Co. (D. C.) 197 F. 982 ; Moore v. R. CO.�I 
130 N. Y. 523, 29 N. E. 997, 14 L. R. A. 731 ; -4 
Harv. Law Rev. 193 ; 34 Harv. Law Rev. 4Q17.i 

PR IVATE. Affecting or belonging to private 
individuals; as distinct from the public gen
erally. Not official ; not clothed with office: 

PRIVATE B I LL OFF I CE. An office of the 
British parliament where the business of se.; 
curing private acts of parliament is conduct.i 
ed. 
PR IVATE I NTERNAT I O NA L  LAW. A name' 
used by some writers to indicate that branch 
of the law which is now more commonly 
called "Conflict of Laws" (q. v.) 

PR IVATE LAW. As used in contradistine-. 
tion to public law, the term means all thai 
part of the law which is administered between 
citizen and citizen, or which is concerned with; 
the definition, regulation, and enforcement of 
rights in cases where both the person in whom 
the right inheres and the person upon whom 
the obligation is incident are private individu� 
also See public Law. 

PRIVATE PERSON. An individual who is 
PR ISONER OF WAR. One who has been not the incumbent of an office. . ; 

captured in war while fighting in the army 
of the public enemy. 

PRIST. L. Fr. Ready. In the old forms of 
oral pleading, this term expressed a tender 
or j onder of issue. 

Prius vitiis laboravimus, nunc legibus. 4 Inst, 
76. We labored first with vices, now with 
laws, 

PRI VACY, R I GHT O F. The right of an in. 
dividual (or corporation) to withhold himself 
and his property from public scrutiny, if he 
so chooses. It is said to exist only so far a s  
i t s  assertion is 'consistent with law o r  public 
policy, and in a proper case equity will inter
fere, if there is no remedy at law, to prevent 

PRIVATE STREET. Literally speaking, this. 
is an impossibility, for no way can be both: 
private and a street. It may be one or the' 
other, but' not both. Greil v. Stollenwerck, 
201 Ala. 303, 78 So. 79, 82. 

As to private "Act," "Agent," "Bilb'" 
"Boundary," "Bridge," "Business," "Carri
er," "Chapel," "Corporation," "Detective;".' 
"Dwelling house," "Easement," "Exa.mina
tion," "Ferry," "Nuisance," "Pond," "Prop-: 
erty," "Prosecutor," "Rights," "Road," "Sale/" 
"School," "Seal," "Statute," "Stream/' 
"Trust," "Water," "War," "Way," "Wharf,", 
and "Wrongs.," see those titles. 

. 

PRIVATEER. A vessel owned, equipped� 
and armed by one or more private individu-
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als, and duly commissioned by a belligerent 
power to go on cruises and make war upon 
the enemy, usually by preying on his com
merce. A private vessel commissioned by the 
state by the issue of a letter of marque to 
its owner to carry on all hostilities by sea, 
presumably according to the laws of war. 
Formerly a state issued letters of marque to 
its own subjects, and to those of neutral 
states , as well, but a privateersman who ac
cepted letters of marque from both belliger
ents was regarded as a pirate. By the Dec
laration of Paris (April, 1856), privateering 
was abolished, but the United States, Spain, 
Mexico, and Venezuela did not accede to this 
declaration. It has been thought that the 
constitutional provision empowering Congress 
to. issue letters of marque deprives it of the 
power t() join in a permanent treaty abolish
ing privateering. See 28 Am. L. Rev. 615 ; 
24 Am. L. Rev. 902 ; 19 Law Mag. & Rev. 35. 

Privatio - prmsupponit  habitum.  2 Rolle, 419. 
A. deprivation presupposes a possession. 
P R I VATI ON.  A taking away or withdraw
ing. Co. Litt. 239. 

Privatis pa.ctionibus non dubiu m est non Imdi 
jus emteroru m.  There is no doubt that 'the 
rights of others [third parties] cannot be prej
udiced by private , agreements. Dig. 2, 15, 3, 
pr. ; Broom, Max. 697. 

Privatoru m conve-ntio juri publico non derogate 
The agreement of private individuals does 
not der�O'ftte from the - public right, [law.] 
Dig. 50, 17, 45, 1 ;  9 Coke, 141 ;  Broom, Max. 
695. 

P R I VATUM. Lat. Private. Privatum jus, 
private law. Inst. 1, 1, 4. 

Privatum commodum  publico cedit. Private 
good yields to public. Jenk. Cent. p. 223, case 
80. The interest of an individual should give 
place to the public good. Id . •  

Privatum incom modu m publico bono pe'nsatur. 
Private inconvenience is made up , for by pub
lic benefit. Jenk. Cent. p. 85, case 65 ; Broom, 
Max. 7. 

P R I VEMENT ENCE I NTE. Fr. Pregnant 
privately. A term used to signify that a wo
man is pregnant, but not yet quick with child. 

P f:t I V I,ES. Persons connected together, or 
ha"Ving a mutual interest in , the same action 
or thing, by some relation other than that of 
actual contract between them ; persons whose 
interest in an estate is derived from the con
tract or conveyance of others. Quoted in 
Woodward v. Jackson, 85 Iowa, 432,  52 N. W. 
3Q8, 859 ;' Betz V. Moore-Shenkberg Grocery 
Oo�, 197 I()wa, 1348, 199 N. W. 254, 256. 

Those who are partakers or have 'an inter
est in any action or thing, or any relation to 
another. They a,re of S!ix kinds;; 
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(1) Privies of blood ; such as the heir to his an
cestor. 

(2) Privies in representation ; as executors or ad
ministrators to their deceased testator or intesta.te. 

(3) Privies in estate ; as grantor and grantee, 
lessor and lessee, assignor and assignee,

' 
etc. 

(4) Privities, in respect of contract, are personal 
privities, and extend only to the persons of the 
lessor and lessee. 

(5) Privies in respect of estate and contract ; as 
whel'€< the lessee assigns his interest, but the con
tract between lessor and lessee continues, the les
sor not having accepted of the assignee. 

(6) Privies in law ; as the lord by escheat, a ten
ant by the curtesy, or in dower, the incumbent of 
a benefice, a husband suing or defending in right 
of his wife, etc. Wharton ; H. Weston Lumber Co. 
v. Lacey Lumber Co., 85 So. 193, 195, 123 Miss. 208, 
10 A. L. R. 436. 

"Privies," in the sense that they are bound by 
the judgment, are those who acquired an interest 
in the subject-matter after the rendition of the 
judgment. Village Mills CO. V. Houston Oil Co. of 
Texas (Tex. Civ. App.) 186 S. W. 785, 790 ; Central 
Oregon Irr. Co. v. Young, 213 P. 782, 784, 107 Or. 39. 
"Privies" to a judgment are those whose succes
sion to the rights of property affected occurs after 
the institution of the suit and from a party to it. 
Gill v. Porter, 176 N. C. 451, 97 S. E. 381, 382 ; Lan
caster V. Borkowski, 179 Wis. 1, 190 N. W. 852, 854 ;  
Savage v. North Anson Mfg. Co., 124 Me. 1, 124 A. 
721, 722 ; Brown V. March, 111 Ok!. 288, 242 P. 156, 
157. 

PR IV I GNA. Lat. In the civil law. A step
daughter. 

PRIV I GN US. Lat. In the civil law. A son 
of a husband or wife by a former marriage ; 
a step-son. Calvin. 
PR IV I LEGE. A particular and peculiar ben
efit or advantage enjoyed by a person, com
pany, or class, beyond the common advantages 
of other citizens. An exceptional or extra
ordinary power or exemption. A right, pow
er, franchise, or immuuity held by a person or 
class, against or beyond the course of the 
law. Waterloo Water Go. v. Village of Wa
terloo, 200 App. Div. 718, 193 N. Y. S. 360, 
862 ; Oolonial Motor Coach Corporation v. 
City of Oswego, 126 Misc. 829, 215 N. Y. S. 159, 
163 ; State v. New York Life Ins. Co., 119 
Ark. 314, 171 S. 'V. 871, 873 ; State v. Ytur
ria, 109 Tex. 220, 204 S. W. 315, 317, L. R. A. 
1918F, 1079 ; Cope v. Flanery, 70 Cal. App. 
738, 234 P. 845, 8491 ; Bank of Commerce & 
Trust Co. v. Senter, 149 Tenn. 569, 26.0 S. W. 
144, 147 ; State V. Betts., 24 N. J. Law, 557. 

An exemption from some burden or attend
ance, with which certain persons are in
dulged, from a supposition of law that the 
stations they fill, or the offices they are en
gaged in, are such as require all their time 
and care, and that, therefore, without this in
dulgence, it would be impraCticable t() execute 
such offices to that advantage which the pub
lic good requires. See Lawyers7 Tax Oases. 
8 Heisk. (Tenn.) 649 ; U. S. v. Patrick (0. C.) 
54 F. 348 ; Dike v. State, 38 Minn. 366, 38 N. 
W. 9Q ;  International Trust CQ. v. American 
L. & T. 00., 6� Minn. 501, 65 N.: W .. 78 ; Com. 
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v. Henderson, 172 Pa. 135, 83 A. 368 ; Ten
nessee v. Whitworth (C. 0.) 22 F. 83 ; Morgan 
v. Louisiana, 93 U. S. 217, 23 L. Ed. 860 ; Cor
field v. Ooryell, 6 Fed. Cas. 551 ; State v. Gil
man, 33 W .. Va. 146, 10 S. E. 283, 6 L. R. A. 
847. 

That which releases one from the perform
ance of a duty or obligation, or exempts one 
from a liability which he would otherwise be 
required to perform, · or sustain in common 
witho all other persons. State v. Grosnickle, 
189. Wis. 17, 206 N. W. 895, 896. 

A peculiar advantage, exemption, or im
munity. Sacramento Orphanage & Children's 
Home v. Chambers, 25 Cal. App. 536, 144 P. 
317, 319. 

An option. Miller v. Albany Lodge No. 206, 
F. & A. M., 168 Ky. 75'5, 182 S. W. 936, 937. 

As used in a grant of a " privilege" of mining and 
taking coal from the land of the grantor, the word 
imports permissive use. Saltsburg Colliery Co. 
v. Trucks Coal Mining Co., 278 Pa. 447, 123 A. 4()9, 
4U. 

I n  the Civil Law 

A right which the nature of a debt gives 
to a creditor, and which entitles him to be 
preferred before other creditors. Civil Code 
La. art. 3186. It is merely an accessory of 
the debt which it secures, and falls with the 
extinguishment of the debt. A. Baldwin & 
Go. v. McCain, 159 La. 966, 106 So. 459, 460. 
The civil-law privilege became, by adoption 
of the admiralty courts, the admiralty lien. 
Howe, .Stud. Civ. L. 89 ; The J. E. Rumbell, 
148 U. S. 1, 13 S. Ct. 498, 37 L. Ed. 345. 

I n Maritime Law 

An allowance to the master of a ship of the 
same general nature with primage, being 
compensation, or rather a gratuity, customary 
in certain trades, and which the law assumes 
to be a fair and equitable allowance, because· 
the contract on both sides is made under the 
knowledge of such usage by the parties. 3 
Chit. Commer. Law, 431. 

I n the Law of Libel and Slander 
An exemption from liability for the speak

ing or publishing of defamatory words con
cerning another, based on the fact that the 
statement was made in the performance of a 
duty, political, judicial, social, or personal. 
Privilege is either ab80lute or oonditional. 
The former protects the speaker or publisher 
without reference to his motives or the truth 
or falSity of the statement. This may · be 
claImed iIi respect, for instance, to statements 
made in legislative debates, in reports of mili
tary officers to ,their superiors in the line of 
their duty, and statements made by judges, 
witnesses, and jurors in trials in court. Con
ditional privilege (call�d also "qualified privi
lege") will protect the speaker or publisher 
unless actual malice and knowledge of the fal
sity of the statement is shown. This may be 
claimed where the communication related to 

a matter of public interest, or where it was 
necessary to protect one's private interest and 
was made to a person having an interest in 
the same matter. Ramsey v. Cheek, 109 N. O. 
270, 13 S. E. 775 ; Nichols v. Eaton, 110 Iowa. 
509, 81 N. W. 792, 47 L. R. A. 483, 80 Am. St. 
Rep. 319 ; Knapp & Co. v. Oampbell, . 14 Tex. 
Civ. App. 199, 36 S. W. 765 ; Hill v. Drainage 
C-o., 79 Hun, 335, 29 N. Y. S. 427 ; Cooley v. 
Galyon, 109 Tenn. 1, 70 S. W. 607, 60 L. R. A. 
139, 97 Am. St. Rep. 823 ; Ruohs v. Backer, 
6 Heisk. (Tenn.) 405, 19 Am. Rep. 598 ; Oran

fill v. Hayden, 97 Tex. 544, 80 oS. W. 613. 
"Absolute privilege" is confined to cases in which 

the public service or the administration of justice 
requires complete immunity from being called to 
account for language used. Taber v. Aransas Har
bor Terminal Ry. (Tex. Civ. App.) 219 S. W. 860, 861. 
It is based upon the theory that the publication of 
defamatory matter must be protected in the inter
est of and for the nEmessities of society, even though 
it be both false and maliciouso Light Pub. Co. v. 
Huntress (Tex. Civ. App. ) 199 S. W. 1168, 1171. 

"Qualified privilege" extends to all communica
tions . made in good faith upon any subject-matter 
in which the party communicating has an interest 
or in reference to which he has a duty to a person 
haying a corresponding interest or duty, although 
the duty be not a legal one, but of a .moral or so
cial character of imperfect · obligation ; and it 
arises from the necessity of full and unrestricted 
communication concerning a matter in which · the 
parties have an interest or duty. Southern Ice Co. 
v. Black, 136 Tenn. 391, 189 S. W. 861, 863, Ann� Cas. 
1917E, 695. 

I n ' Parliamentary Law 

The right of a particular question, motion, 
or statement to take precedence over all oth
er business before the house and to be consid
ered immediately, notwithstanding any con� 
sequent interference with or setting aside the 
rules of procedure adopted by the house. The 
matter may be one of "personal privilege," 
where it concerns one member of the house 
in his capaCity as a legislator, or of the "privi
lege of the house," where · it concerns the 
rights, immunities, or dignity of the entire 
body, or of "constitutional privilege," where 
it relates to some action to be taken or some 
order of proceeding expressly enjoined by the 
constitution. 

I n  General 

-Privilege from arrest. A privilege extended 
to certain classes of persons, either 'by the 
rules of international law, ' the policy -of the 
law, or the necessities of justice or of the ad
ministration of government, whel�eby they are 

. exempted from arrest on civil process, and, in 
some cases, on criminal charges, either perma
nently, as in the case of a foreign minister 
and his suite, or temporarily, as in the case of 
members of the legislature; parties and wit
nesses engaged in a particular suit, etc. See 
1 Kent 243 ; 8 R. I. 43 ; 2 Stra. 985 ; 1 M. & 
W. 488 ; Parker v. Marco, 136 N. Y. 585, 32 
N. E. 989, 2{) L. R. A. 45, 32 Am. St. Rep. 770 ; 
Barber v. Knowles, 77 Ohio St. 81, 82 N. E. 
1065, 11 Ann. Cas. 1144, 14 L. R. A. (N. S.) 663. 
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-Privilege of transit. In railroading, the 
right of a shipper to have a car stopped at 
some' intermediate point; the commodity 
shipped unloaded and treated or changed into 
some other form, and then reloaded ar..d ship
ped to its destination as though it had been a 
continuous shipment and at · the same rate as 
originally billed. Chicago, M. & St. P. Ry. 
00. v. BOoard of Railroad Com'rs, 47 S. D. 3915, 
199 N. W. 453, 454. 

-Privilege tax. A tax on the privilege of 
carrying on a business for which a license or 
franchise is required. Southeastern Express 
00: v. City of Charlotte, 186 N: C. 668, 120' S. 
E. 47:5, 477 ; Adams v. Colorial Mortgage Co., 
82 Miss. 263 , 34 .So. 482, 100 Am. St. Rep. 633 ; 
Gulf & Ship Island R. Co. v. Hewes, 183 U. S. 
66, 22 S. Ct. 26, 46 L. Ed. 86 ; St. ,Louis v. 
Western Union Tel. Co., 148 U. S. 92, 13 S. Ct. 
485, 37 L. Ed. 380. 

-Privileges and immun it ies. Within the mean
ing of the 14th amendment of the United 
States constitution, such privileges as are 
fundamental, which belOong to the citizens of 
all free governments and which have at all 
times been enjoyed by citizens Qf the United 
States. Slaughter House Cases, 16 Wall. (U. 
S.) 76, 21 L. Ed. 394 ; Spies v. Illinois, 123 U. 
S. 1'50, 8 S. ct. 21, 31 L. Ed� 80 ;  O'Neil v. 
Vermont, 144 U. S. 361, 12 S. Ct. 693, 36 L. 
Ed. 450 ; La Tourette v. McMaster, 104 S. C; 
501, 89 S. E. 398, 399. They are only those 
which owe their existence to tlie federal gov
ernment, its national character, its Constitu
tIon, or its laws. Ownbey v. Morgan, 256 U. 
K 94, 41 S.  Ct. 433, 65 L. Ed. 837, 17 A. L. R. 
873, affirming judgment (1919) 105 A. 838, 7 
BoYce, 297 ; Prudential Ins. Co .. of America v. 
Che,ek, 25 U. S. 530, 42 S. Cit. 5,16, 520, 66 L. 
Ed. 1044, 27 A. L. R. 27 ; Rosenthal v. New 
York, 226 V. S. 260, 33 S. Ct. 27, 57 L. Ed. 212, 
Ann . •  Cas . . 1914B, 71. 

-Real ' p'rivilEige. In English law. A privilege 
granted to, or concerning, a particular place 
0.1' locality. 

' , 

-Special p rivilege. In constitutional. law. .A 
right, power, franchise, immunity;, 'or privi
lege granted to, or vested in, a person or class 
of persons, to the exclusion of others, and in 
derogation of common right. Plattsmouth v. 
Nebraska Teleph. Co., 80 Neb. 460, 114 N. W. 
588, 14 L. R . .A. (N. S.) 654, 127 Am. St. Rep. 
779, quoted in Qld Colony Trust Co. v. Omaha, 
230 U. S. 100, 33 S. ct. 967, 971, 57 L. Ed. 
1410. See, also, City of Elk Point v. Vaughn, 
1 Dak. 118, 46 N. W. 577 ; Ex patte Douglass, 
1 Utah, 111. 

-Writ of privilege. A process to enforce or 
maintain a privilege ; particularly to secure 
the release of a person arrested in a civil suit 
contrary to his privilege. 

P R I V I LEGEp. Possessing or enjoying a 
privilege ; ex�mpt from' burdens ; entitled to 
priority or · pr'ecedence. 
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P R I V I LEG ED CO M M U N I CAT I ONS. See 
Communication. 

PRIV I LEGED COPYH OLDS. See Copyhold. 

PR I V I LEGED DEBTS. Those which an ex
ecutor or administrator, trustee in b:mkrupt
cy, and the like, may pay in preference to oth
ers ; such as funeral exp::ns2s, servarts' wag
es, and doctors' bills during last sickness, etc. 

PRIV I LEGED DEED. In Scotch law. An in
strument, for example, a testament, in the ,ex
ecution of which certain statutory formalities 
usually required are dispensed with, either 
from necessity or expediency. Ersk. Inst. 3, 
2, 22 ; Bell. 

P R I V I  LEG ED VESSEL. That ore of twO' 
vessels whiCh, as against the other, ordinarily 
has the right or duty to hold her course and 
speed. Under International Rules, arts. 20, 
22 (33 USCA §§ 105, 1D7) , a sailing vessel, ex
cept when the overtaking ve�sel, is always 
the privi leged vessel; as against a steamer. 
The Buenos Aires (C. C. A.) 5 F.(2d) 425, aff 
(D. C.) The Wind rush , 286 F. 251. But the 
fact that a vessel is privileged does not ex
cuse her from failing to obRerve the rules, in-' 
attention to signals, or failure to answer 
where an answer is required, or from adopt
ing such precautions as may be necessary to 
avoid a collision. The West Hartland (C. C. 
A.) 2 F.(2d) 834, affirming decrees (D. C.) 295 

F. 547, and 297 F. 330. 

PRIV I LEGED V I LLENAGE. In old English 
law. A species of villenage in which the ten
ants held by certain apd determinate services ; 
otherwise called "villein-socage." Bract. fol. 
209. Now called "privileged copyhold," in
cluding the tenure in ancient demesne. '2 Bl. 
CO'mm. 99, 100. 

Privi leg.ia qure re vera !Sunt in p rrejudicium rei- ' 
publ icre, magis tame-n habe'nt speciosa frontis
picia, et bon i  pub lici p rretextum,  quam bonre et _ legales oon·cessiones ; sed prretextu l iciti non de
bet ad mitti iIIictum.  11 Coke, 88. Privileges 
which are truly in prejudice of public good 
have, hO'wever, a more specious front and 
pretext of public good than good and legal 
grants ; but, under pretext of legality, that 
which is illegal ought not to 'be admitted. 

P R I V I  LEG I UM. 

In Roman Law 
A special constitution by which t�e Roman 

emperor cO'nferred on some single person some 
anomalous or irregular right, or imposed up
on some single person some anomalous or ir
regular obligation, or inflicted on some single 
person some anomalous or irregular punish- ' 
ment. 'When such privilegia conferred anom
alous rights, they were styled "favorable," 
When they imposed anomalous obligations, 
0'1' inflicted anomalous punishments, they 
were styled "odiO'us." Aust. jur. § 748. 
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. A "  private law filflicthig a pnnfsbment or 
conferring a reward. Calvinns, Lex. ; Cicero, 
de Lege 3, 19 ; p1·o .DomQ 17 ; Vicat, Voc. JUl'. 

I n  Mode,rn Civil Law 

"Privilegium�' is said to denote, in its gen
eral sense, every peculiar right or favor 
granted by the law, contrary to the common 
rule. Mackeld. Rom. Law, § 197. 

A species of lien or claim upon an article 
of property, not dependent upon possession, 
but continning until either satisfied 01' re
leased. SU(�h is the lien, recognized by mod
ern maritime law, of seamen upon the ship 
for their wages. 2 Pars. Mar. Law, 561. 

P R I V I LEG I UM C LE R I CALE. The benefit 'of 
clergy, (q. v.) 

Pr:vilegium est beneficium personale, et ex
tinguitur cum persona. 3 BuIst. 8. A privilege 
is a personal benefit, and dies with the per
son. 

Privi leg ium est quasi privata lex. 2 Bulst. 189. 
Privilege is, as it were, a private law. 

Privileg ium non valet contra rempublicam. 
Privilege is of no force against the common
wealth. EYen necessity does not excuse, 
where the act to be done is agAinst the com
monwealth. nac. Max. p. 32" in reg. 5 ;  
Broom, Max. 18 ; Noy, Max., 9th ed. 34. 

PR I V I LEG I U M, PROPERTY PROPTER A 
qualified pr'operty in animals term naturm; 
i. e., a privilege of hunting, taking, and kill
ing them, in exclusion of others. 2 Bl. Comm. 
39-:1 ;  2 Steph. Comm. 9. 

PR I V I TY. Mutual or successive relation
ship to the same rights of property. 1 Green!. 
Ev. § 189 ; Stacy v. Thrasher, 6 How. 60, 12 
L. Ed. 337 ; Bailey v. Sundberg, 49 F; 583, 1 C. 
C. A. 387, 1 U. S. App. 101 ; Hummel v. Bank, 
2 Colo. App. 571, 32 P. n ;  Dudley v. Jeffress, 
178 N. C. 111, 100 S. E. 253, 254 ; Fitzgerald 
v. Fitzgerald, 97 Kan. 408, 155 P. 791, 792 ; 
Edward F. Gerber Co. v. Thompson, 84 ,V. Va. 
721, 100 S. E. '733, 735, 7 A. L. R. 730 ; Keith 
v. Thayer, 181 Ill. App. 370, 372 ; Maddocks 
v. Gushee, 120 Me. 247, 113 A. 300, 301 ; Smith 
& Rickel' v. Hill Bros., 17 N. M. 415, 134 P. 
243, 246, 247 ; Arnold v. Joines, 50 Ok!. 4, 150 
P. 130, 133 ; Dinkins v. Latham, 202 Ala. 101, 
79 So. 493, 496 ; Home Trading Co; v. Hicks 
(Tex. Oiv. App.) 296 S. ,V. 627, 630 ; Duffy v. 
Blake, 91 Wash. 140, 157 P. 480, 482 ; Haver
hill v. International Ry. 00., 217 App. Div. 
521, 217 N. Y. S. 522, 523 ; M. B. Fahey To
ba.cco Co. v. Senior (D. O.) 247 F. 809, 818. 
Thus, the executor is in privity with the tes
tator, the heir with the ancestor, the assignee 
with the assignor, the donee with the donor, 
and the lessee with the lessor. Union Nat. 
Bank v. International Bank, 123 Ill. 510, 14 
N. E. 859 ; Hunt v. Haven, 52 N. H. 169 ; My
gatt v. Coe, 124 N. Y. 212, 26 N. E. 611, 11 L. 
R. A. 646 ; Strayer v. Johnson, 110 Pa. 21, 1 

PlUVY 

A. 222 ; Litcbfield v. Crane, . 123 ' U. S. ' 549, 8 
S. Ct. 210, 31 L. Ed. 199. 

Derivative interest founded on, or · grow
ing out of, contract, connection, or bond of 
union between parties ; mutuality of interest. 
Hodgson v. Midwest Oil Co. (C. C. A.) 17 F. 
(2d) 71, 75.-

In a general, nontechnical sense, private 
knowledge ; joint knowledge with another of 
a private concern, whicb is often supposed to 
imply consent or concurrellce ; cognizance im
plying consent or concurrence. Roilssel v. 
Railwnys Realty Co., 137 La. 616, 69 So. 27, 
31 ; Waring v. Bass, 76 Fla. 583, 80 So. 514, 
515 . 

In a strict and technical s?nse a judgment cred
itor does not occupy such a relation to his debtor 
a s  to fall within the meaning of the word "priv
ity," for therf.f is no succession to the property of 
the debtor until a sale under execution is  had and 
the judgment creditor has become vested with the 
title thereof. But a majority of the courts have 
enlarged the meaning of the word, and consequent
ly have held that there is privity between the two 
bf.fore there is an actual devolution of the title of 
the property owned by the debtor. Buss v. Kemp 
Lumber Co. , 23 N. M. 567, 170 P. 54, 56, L. R. A. 

, 19I8C, 1015. 

Privity of contract is that connection or 
relationship which exists between two or 
more contracting parties. It is essential to 
the maintenance of an action on any contract 
that there should subsist a privity between 
the plaintiff and defendant in respect of the 
matter sued on. Brown. 

Privity of estate is that which exists be
tween lessor and lessee, tenant for life and 
remainder-man or reversioner, etc., and their 
respective assignees, and between joint ten
ants and coparceners. Privity of estate is 
required for a release by enlargement. Sweet. 

Privity of blood exists between ad heir and 
his ancestor, (privity in blood inheritable,) 
and between coparceners. This privity was 
formerly of importance in the law of descent 
cast; Co. Litt. 271a; 242a; 2 Inst. 516 ; 8 
Ooke, 42b. 

. , 

PRIV ITY O R  I{NOWLEDGE. Under Rev. St. 
§§ 4283-4286 (46 USCA §§ 183-186) withhold
ing the right to limit liability if the shipown
er had "privity or knowledge" of the fault 
which occasioned damages, privity or knowl
edge must be actual and not IIierely construc
tive, and must involve a personal participa
tion of the owner in some fault or act of neg
ligence causing or contributing to the injury 
suffered. The 84-H (C. C. A.) 296 F. 427, 4B1. 
The words import actual knowledge of the 
things causing or contributing to the loss, or 
knowledge or means of knowledge of a con
dition of things likely to produce or contribute 
to the loss without adopting proper means to 
prevent it. Petition of Canadian Pac. Ry. Co. 
(D. C.) 278 F. 180, 189. 

PRIVY. A person who is in privity with an
other. One who is a partaker or has any part 
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or interest in any actiO'n, matter, or thing. 
See Privies ; Privity. 

AlsO', a .water-clO'set. Louisville & N. R. Co. 
v. CQmmonwealth, 175 Ky. 282, 194 S. W. 313, 
314. 

As an adjective, the word has practically 
the same meaning as "private." • 

PRIVY COUNCI L. In English law. The 
principal council Qf the sovereign, cO'mposed 
O'f the cabinet ministers, and Qther persons 
chosen by the king O'r queen a6 privy cQuncil
lors. 2 Steph. CO'mm. 479, 480. The judicial 
committee of the privy council acts as a CQurt 
O'f ultimate appeal in various cases. 

P RI VY COUNCI LLO R� A member of the 
privy council. 

PRIVY PU RSE. In English law. The in
cO'me set· apart for the sovereign's personal 
use. 

PRIVY SEAL. In English law. A seal used 
in making out grants 0'1' letters patent, prepa
ratQry to · their passing under the great seal. 
2 BL Com.Itl,�· 347. A seal which the king uses 
to such graht·� or · things as pass the" great seal. 
CO'. 2d lnst. 554. A seal Qf the British gov
ernment v.hich is affixed. to' documents nQt 
requiring the great seal. Encycl. Br. 

P R I VY S I G N ET. In English law. The sig
net or s.eal which is first used in making out 
grants and letters patent, and which is al
ways in the custody of the principal secre
tary of state .. 2 Bl. Comm. 347. 

PRIVY TO KEN. A false mark or sign; 
fO'rged object, counterfeited letter, key, ring, 
etc., used . to deceive persons, and thereby 
fraudulently get possession of prO'perty. St. 
33 Hen. VIII. c. 1. A false privy tO'ken is a 
false privy document or sign, not such as is 
calculated to deceive men generally, but de
signed to defraud one or more individuals. 
Cheating by such false token was not in
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propriatiQn and condemnation under the laws 
Qf war. See 1 C. Rob. Adm. 228. 

The apprehension and detention at sea O'f 
a ship 0'r Qther vessel, by authority of a bel
ligerent power, either with the design O'f ap
propriating it, with the goods and effects it 
contains, or with that of becoming master O'f 
the whole or a part of its cargo. 1 C. Rob. 
228. 

Oaptured prO'perty regularly condemned by 
the sentence of a competent prize court. 1 
Kent, CO'mm. 102. 

Goods taken on land from a public . enemy are 
called "booty" ; and the distinction between a prize 
and booty consists in this, that the former is taken 
at sea and the latter on land. 

I n  Contracts 
Anything offered as a reward of contest ; 

a reward O'ffered to' the persO'n who, among 
several persons O'r among the public at large, 
shall first (or best) perform a certain under
taking or accomplish certain conditiO'ns. 

PRI Z E  COURTS,. CO'urts having jurisdiction 
to adjudicate upon captures made at sea in 
time of war, and to' condemn the captured 
property as prize if lawfully subject to' that 
sentence. . In England, the admiralty cO'urts 
have jurisdiction as prize courts, distinct 
frO'm the jurisdiction on the instance side. A 
special commissiO'n issues in time O'f war to' 
the judge of the admiralty court, to' enable 
him to hold such CO'urt. In America, the fed
eral district courts have jurisdiction in cases 
of prize. 1 Kent, Comm. 101-1()3, 353-360. 
See PenhallO'w v. Doane, 3 Dan. 91, 1 L. Ed. 
507 ; Maley v. Shattuck, 3 Cranch, 488, 2 L. 
Ed. 498 ; Cushing v. Laird, 107 U. S. 69, 2 
S. Ct. 196, :i7 L. Ed. 391. 

PRIZE GOODS. Goods which are taken on 
the high seas, jure belli, O'ut of the hands O'f 
the enemy. The Adeline, 9 Cranch, 244, 284, 
3 L. Ed. 719. 

dictable at common law. Pub. St. Mass. 1882, PRIZE LAW. The system of laws and rules 
p. 1294. applicable to'. the capture O'f prize at sea ; its 

P R I VY VERO I CT. In practice. A verdict condemnation, rights of the captors, distribu-. 

given privily 'to the judge out of cO'urt, but tion of the proceeds, etc. The Buena Ven
which was of no force unless afterwards af- tura (D. C.) 87 F. 929. 

firmed by a public verdict given openly in . PRIZE MONEY. A dividend from the pro
court. 3 Bl. Comm. 377. Kramer v. Kister, ceeds of a captured vessel, etc., paid to the 
187 Pa. 227, 40 A. 1008, 4"4 L. R. A. 432 ; captors. U. S. v. Steever, 113 U. S. 747, 5 
Barrett v. State, 1 Wis. 175 ; Young v. Sey- S. Ot. 765, 28 L. Ed. 1133. 
mour, 4 ·�eb. 89 ; Com. v. Heller, 5 Phila. 
(Pa.) 123;� ', Now · generally superseded by the 
"sealed . verdict," i. e., one written out, sealed 
up, and delivered to the judge or the cler.k of 
the court. 

. 

PRI ZE. 
In Admiralty Law 

A. vessel or· cargo, belonging. to one of two 
beUigerent powers, apprehended or. ,forcibly 
captured at sea by a war-vessel or privateer 
of " the .' other belligerent, . an.d· ' claimed as 
eileinY�8; property,· ;and , tberefore· liable to. a.p-

PRIZE-FI G HT. A bout between twO' persons 
who fight each other by means of their fists, 
by cQnsent, and who . have an expectation of 
reward to be gained by the contest or com
petition, either to be won from the contestant 
or to be otherwise awarded, where there is 
an intent to inflict some degree of bodily harm 
on the contestant. People v. Taylor, 96 Mich. 
576, 56 N. W. 27, 21 L. R. A. 287 ; Com. v • .  

Collberg, 119 Mass. 350, 20 Am. Rep. 328 ; 
Magness v. lsgrig, 145 Ark� 232, .225 S. W. 332; 
834. ' An exhibition. contest of· pugilists f6r a 
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stake or reward. Sampson v. State, 18 Okl. 
Cr. 191, 194 P. 279, 280 ; Fitzsimmons v. New 
York State Athletic Commission (Sup.) 146 

N. Y. S. 117, 120. See State on info of Wear 
Y. Business :\:If'n's Athletic Club, 178 Mo. App. 
M8, 163 S. W". 901, 909. It is not essentiul 
that the fight should be with the naked fist 
or hand. State v. Moore, 4 Ohio N. P. 81 ; 
Sampson v. State, 18 OkI. Or. 191, 194 P. 279, 
280. Statutes prohibiting prize-fights have 
been passed in nearly all the states. 

PltO LESIOn PmBI 

PRO D I GN ITA1E REQALI . Tn consldera-. 
tion of the roy.al dignity. 1 jn. Comm. 223. 

PRO D I V ISO.  As divided ; i. e., in ·sever�lty .. 

P RO D O M I NO. As master or owner ; in the 
character of master. Calvin. 

PRO DO NATO. As a gift ; as in case of gift ; 
by title of gift. A .species of usucaption in 
the �ivil law. Dig. 41, 6. See Id. 5, 3, 13, 1. 

PRO DOTE. As a dowry ; by title of dowry. 
PRO. For ; in respect . of ; on account of ; A species of usucaption. Dig. 41, 9. See Id. 
in behalf 'Of. The introductory word 'Of 5, 3, 13, 1. 
many Latin phrases. 

PRO EMTORE. As a purchaser ; by the ti
P RO AND CON.  For and against. A phrase tIe of a purchaser. A species of usucaptiDn. 
descri'ptive ef the presentatiDn 'Of arguments Dig. 41, 4. See Id.  5, 3; 13, 1. 

or evidence ' on both sides of a disputed ques-
tion. PRO EO QUOD. In (pleading. For this that. 

This is. a phrase of affirmation, and is suffi
PRO BONO ET MALO.  For good and ill j . ciently direct and positive for introducing 
for advantage and detriment. a material averment. 1 Saund. 117, no. 4 ;  

2 Chit. PI. 369-393. 
PRO BONO P UBLI CO.  For the public good ; 
for the welfare of the whole. 

P RO CONFESSO. For confessed ; as con
fessed. A term applied to a bill in equity, 
and the decree founded upon it, where no 
answer is made to it by the defendant. 1 
Barb. Ch. Pr. 96 ;  Thomson v. Wooster, 114 
U. S. 104, 5 S. Ct. 788, 29 L. Ed. 105 ; The 
Richmond (D. C.) 2 F.(2d) 903. 

PRO CONS I LI O .  FDr counsel given. An 
annuity pro consilio amounts to a condition, 
but in a feoffment or lease for life, etc. , it 
is the consideration, and does not amount to 
a condition ; fDr the state 'Of the land by the 
feoffment is executed, and the grant of the 
annuity is executory. Plowd. 412. 

PRO-CONSUL. Lat. In the Roman law. 
Originally a consul whose command was pro
longed after his office had expired. An of
ficer with consular authority, but without 
the title of "consul." The governor of a 
province. Calvin. 

PRO FACT I .  For the fact ; as a fact ; con
sidered or held as a. fact. 

PRO FALSO CLAMORE SUO. A nDminal 
amercement 'Of a plaintiff for his false claim, 
which used to :be inserted in a judgment for 
the defendant. Obsolete. 

P RO FORMA. As a matter of form. 3 East, 
232 ; 2 Kent, . Comm. 245. 

The phrase "pro forma," in an appealable decree 
or judgment, usually means that the decision was 
rendered, not on a conviction that it  was right, but 
mEJrely to facilitate further proceedings. Harvey 
Hubbell, Inc., V. General Electric Co. (C. C. A. ) 267 
Ii'. 564, 568. See Cramp & Sons S. & E. Bldg. CO. V. 
Turbine Co., 228 U. S. 645, 33 SuP. Ct. 722, 57 L. Ed. 
1003. 

PRO HAC V I CE. For this turn ; for this one 
particular occasion. 

PRO I LLA V I CE. 
233, argo 

For that turn. 3 Wils. 

PRO CORPORE REGN I .  In behalf of the PRO I N DEFENSO. As undefended ; as makbody of the realm. Hale, Com. Law, 32. ing no defense. A phrase in old practice. 
PRO D E FECTU EMPTO RU M. Foil' want Fleta, lib. 1, C. 41, § 7. 

(failure) of purchasers. 

PRO D EFECTU EX I TUS. For, or in case of, 
default of issue. 2 Salk. 620. 

P RO DEFECTU HfERED IS. For want of an 
heir. 

PRO D E FECTU J UST I T l fE. For defect or 
want of justice. Fleta, lib. 2, C. 62, § 2. 

PRO I ND I V I SO. As undivided ; in common. 
The joint 'Occupation or possession of lands. 
Thus, lands held by copa'rceners are held pro 
indiviso; that is, they are held undividedly; 
neither 'Party being entitled to any specific 
portions of the land so held, but both or all 
having a. joint interest in the undivided 
whole. Cowell ; Bract. 1, 5; 

PRO I NTERESSE SUO. According to his in
PRO DEFENDENTE. For the defendant. terest ; to .the extent 'Of his interest. Thus, 
Commonly a·bbreviated "pro de!." a third party m.ay be allowed tD intervene in 

P RO DERELI CTO.. As derelict or abandon" 
a suit pro interesse suo. 

f;d. A species of usucaption in the civil law. P RO LfES I O N E  FI DEI.  For Qreach of faith. 
Dig. 41, 7. 3 BI. Comm. 52. 

BL.LAW DIqr. (3D ElJ'.) -90 
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PRO LEGATO. As a legacy ; by the title of PRO SOC I O .  For a partner ; the name of an 
a legacy. A spe�s of usucaption. Dig. 41, S. action in behalf of a partner. A title of the 

PRO MAJORI  CAUTE LA. For greater cau
tion ; by way of additional security. Usual
ly applied to some act done, or some clause 
inserted in an instrument, which may not be 
really necessary, but which will serve to put 
the matter beyond any guestion. 

PRO NON SCR I PTO. As not written ; a s  

civil law. Dig. 17, 2 ;  Cod. 4 ,  37. 

PRO SO L IDO. For the whole ; as one ; 
jointly ; without division. Dig. 50, 17, 141, 1. 

PRO TANTO. For so much ; for as much 
as may he ; as far as it goes. See Donley 
v. Hays, 17 Sergo & R. (Pa.) 400. 

though it had not been written ; as never PRO TEMPORE. For the time being ; tem-
written. Ambl. 139. porarily ; provisionally. 

PRO OPERE ET LABORE. For work and P ROAM I TA. Lat. In the civil law. A great 
labor. 1 Comyns, ls. paternal aunt ; the sister of one's grandfa-

ther. 
PRO PART I BUS L I BERAND I S. An ancient 
writ for pa'rtition of 1ands ,between co-heirs. PROAMITA MAGNA. Lat. In the civil law. 
Reg; Orig. 316. A great-great-aunt. 

PRO POSSE SUO. To, the extent of his PROAVI A. Lat. In the civil law. A g'rE:'at
power or ability. Bract. fol. 109. grandmother. lnst. 3, 6, 3 ;  Dig. 3S, 10, 1, 5. 

P ro possessione prresUim itur de jure. From P ROAVUNCU LUS. Lat. In the civil law. 
possession arises a presumption of law. A great-grandfather's or great-grandmothf'r's 

brother. Inst. 3, 6, 3 ;  Bract. fol. 6Sb ; Ains
PRO POSSESSO RE. As a possessor ; by ti- worth, Dict. 
tle of a possessor. Dig. 41, 5. See Id. 5, 3, 13. 

PROAVUS. Lat. In the civil law. A gl'€'at
� ... o p'ossessore habetu .... qu i  dolo injuriave de- grandfather. Inst. 3, 6, 1 ;  Bract. fols. 67, 6S. 
siit possidere. He is esteemed a possessor Employed in making genealogical tables. 
whose possession has been disturbed by fraud 
or injury. Off. Exec. 166. 

PRO QUERENTE. For the plaintiff ; usual
ly abbreviated pro quer. 

PRO RATA. Proportionately ; according to 
a certain rate, percentage, or proportion. Ac
cording to measure, interest, or liability. 
Chaplin V. Griffin, 252 Pa. 271, 97 A. 409. 411, 
Ann. Cas. 1915C, 787. According to a certain 
rule or proportion. 19 Am. L. Reg. N. S. 355, 
n. (U. S. D. C. CaL). 

Thus, the creditors (of the same class) of an in
solvent estate are to be paid pro rata ; that is, each 
is to receive a dividend bearing the same ratio to 
the whole amount of his claim that the aggregate 
of assets bears to the aggregate of debts. 

P RO RE NATA. For the affair immediately 
in hand ; for the occasion as it may arise ; 
adapted to meet the particular occasion. 
Thus, a course of judicial action adopted un
der pressure of the eX'igencies of the affair in 
hand, rather than tn conformity to establiSh
ed precedents, is said to be taken pro re nata. 

PRO SALUTE AN I MfE. For the good of his 
soul. All prosecutions in the ecclesiastical 
courts are pro salute animre,. hence it will 
not 00 a temporal damage founding an ac
tion for slander that ' the words ' spoken put 
liny one in danger of such a suit. 3 Steph. 
Comm. (7th Ed.) 3OOn, 437 ; 4 Steph. Comm. 
207. 

. 

P RD SEe For himself f - m� �is' o\lJl behalf ; 
in person. 

PROBAB I LITY. Likelihood ; appearance of 
truth ; verisimilitude ; consonance to reason. 
The likelihood of a proposition or hypothesis 
being true, from its conformity to reason or 
experience, or from superior evidence or ar
guments adduced in its favor. People v. 
O'Brien, 130 Cal. 1,  62 P. 297 ; Shaw V. State, 
125 Ala. 80, 28 So. 39() ; State V. Jones. 64 
Iowa, 349, 17 N. W. 911, 20 N. W. 470 ; Brown 
V. Beck, 63 Cal. App. 686, 220 P. 14, 19 : Webb 
V. State, 19 Okl. Cr. 450, 200 P. 719, 720. 

Inference ; assumption ; presumption. 
Ohio Bldg. Safety Vault Co. V. Industrial 
Board, 277 Ill. 96, 115 N. E. 149, 154. 

A condition or state created when thero 
is more evidence in favor of the existenCE:! 
of a .given proposition than thE:'re is against 
it. Bingham Mines Co. v. Allsop, 59 Utah 
306, 203 P. 644, 645 ; Page V. State, 17 Ala. 
App. 70, 81 So. 848, 849 : Harris v. State, S 
Ala. App . .  33, 62 So. 477, 479. 

High Probabil ity Rule 
A rule relating to the right of insured to 

abandon a vessel, by virtue of which the right 
of abandonment does not depend upon the 
certainty, but upon the high probability of 
a total loss, either of the property, or voy
age, or both. The result is to act not upon 
certainties, but upon probabilities ; and if 
the facts present a case of extreme hazard, 
and of probable expense, exceeding half the 
value of the ship, the insured may abandon, 
though it should happen that she was after
wards recovered at_ a less eXlpense. Fireman's 
Fu�d Ins. Co. v. Globe Nav; Co. ,(C. C. A.) 236 
F. 618, 635. ' 

- BL.LAw'Dici"(3h Eri.) 
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PROBAB LE. Having the appearance' of 
truth ; . having the character of probabiljty ; 
appearing to be fbunded in reason or ex
perience. Bain v. State, 74 Ala . .  39 ; State v. 
Thiele, 119 Iowa, 659, 94 N. W. 256. Having 
more evidence for than against ; supported by 
evidence whiCh inclines the mind to believe, 
but leaves some room for doubt ; likely. Bar
rett v. Green River & Rock Springs Live 
Stock Co., 28 Wyo. 379, 205 P. 742, 743 ; New 
York Life Ins. Co. v. Holck, 59 Colo. 416, 151 
P. 916, 923 ; Cona-rd v. Dillingham, 23 Ariz. 
596, 206 P. 166, 168 ; Webb v. State, 19 Old. 
Cr. 450, 200 P. 719, 720 ; Barron v. Duke, 120 
Or. 181, 250 P. 628, 632 ; Hensley v. Kansas 
City Rys. Co. (Mo. App.) 214 S. W. 287, 289. 
Apparently true, yet possibly false. Spadra 
Creek Coal Co. v. Harger, 130 Ark. 374, 197 
S. W. 705. 

PRO BABLE CAUSE. Reasonable cause. 
State v. Baltes, 183 Wis. 545, 198 N. W. 282, 
284 ; United States v. One Bag of Paradise 
and Ghoura Feathers (C. C. A.) 256 F. 301, 
302. Ha ving more evidence for than 
against. Ex parte Souza, 65 Cal. App. 9, 222 
P. 869, 870. A reasonable ground for belief 
in · the existence of facts warranting the pro
ceedings complained of. Owens v. Graetzel, 
149 Md. 689, 132 A. 265, 267. An apparent 
state of facts found to exist upon reasonable 
inquiry, (that is, such inquiry as the given 
case renders convenient and proper,) which 
would induce a reasonably intelligent and 
prudent man to believe, in a criminal case, 
that the accused person had committed the 
crime. charged, or, in a civil case, that a cause 
of action existed. Alsop v. Lidden, 130 Ala. 
548, 30 So. 401 ; Brand v. Hinchman, 68 
Mich. 590, 36 N. W. 664, 13 Am. St. Rep. 362 ; 
Mitchell v. Wall, 111 Mass. 497 ; Driggs v. 
Burton, 44 Vt. 146 ; Wanser 'V. Wyckoff, 9 
Hun (N. Y.) 179 ; Lacy v. Mitchell, 23 Ind. 
67 ; Hutchinson v. Wenzel, 155 Ind. 49, 56 
N. E. 845. In malicious prosecution, the ex
istence of such facts and circumstances as 
would excite

' 
the belief in a reasonable mind, 

acting on the facts within the knowledge of 
the prosecutor, that the person charged was 
guilty of the criIhe for which he was prose
cuted . . Wheeler v. Nesbitt, 24 How. 544, 
16 L. Ed. 76·5 ; F. W. Woolworth Co. v. Con
nors, 142 Tenn. 678, 222 S. "V. 1053 ; Nettle
ton v. Cook, 30 Idaho, 82, 163 P. 300, 302, L. 
R. A. 1917D, 1194 ; McGann v. Allen, 105 
Conn. 177, 134 A. 810, 813 ; Gresham v. Amer
ican Ry. Express Co., 147 Va. 385, 137 S. E.  
471, 472 ; Bowen v .  ,W. A .  Pollard & Co., 173 
N. C. 129, 91 S. E. 711, 712 ; China v. Sea
board Air Line Ry., 107 S. C. 179, 92 S. E. 
335, 337 ; Hyman v. New York Cent. R. Co., 
240 N. Y. 137, 147 N. E. 613, 615, 39 A. L. R. 
858 ; Buhner v. Reusse, 144 Minn. 450, "I75 
N. W. 1005, 1006 ; Cooper v. Utterbach, 37 
Md. 282 ; Lunsford v. Dietrich, 86 Ala. 250, 
5 So. 461, 11 Am. St. Rep. 37. A reasonable 
ground of suspicion, supported by circum
stances sufficiently strong in themselves to 

PROBABLE PU'1'U1tE PAYMENTS 

warrant a prudent and Qautious man to be
lieve that. the accused is guilty of the of
fense with whiCh he is charged. Glisson v. 
Biggio, 139 La. 23, 71 So. 204, 206 ; Melan
owski v. Judy, 102 Ohio St. 153, 131 N. E. 
360, 361 ; Gilecld v. Dolemba, 189 Mich. 107, 
155 N. W. 437, 438 ; Lammers v. Mason, 123 
Minn. 204, 143 N. W. 359 ; Puutio v. Roman, 
76 Mo:6.t. 105, 245 P. 523, 525 ; PigglY-Wiggly 
Alabama Co. v. Rickles, 212 Ala. 585, 103 · So, 
860, 862 ; Lee v. Levison, 173 Cal. 166, 159 P .. 

438, 440 ; Henderson v. Cape Trading Co., 
316 Mo. 384, 289 S. W. 332, 334 ; Wax v. Mc
Grath, 255 Mass. 340, 151 N. E. 317, 319 ; Mot
singer v. Sink, 168 N. C. 548, 84 S. E. 847, 
849 ; Stansbury v. Luttrell, 1.52 Md. 553, 137 
A. 339, 340 ; Carl v. Ayers, 53 N. Y. 17 ; Cle
ment v. Major, 1 0010. App. 297, 29 P. 19 ; 
Sanders v. Palmer, 55 F. 217, 5 C. C. A. 77. 
Such a state of facts and circumstances 
known to the prosecutor personally or by in
formation from others as would, in the judg
ment of the court, lead a man of ordinary 
caution, acting conscientiously in the . light 
of such facts and circumstances, to believe 
that the . person charged is guilty. Radochio 
v. Katzen, 92 W. Va. 340, 114 S. E. 746, 748 ; 
Keebey v. Stifft, 145 Ark. 8, 224 S. W . .  396, 
400... See, also, Galley v. Brennan, 216 N. Y. 
118, 110 N. E. 179, 180. Where defendant in 
an action for malicious prosecution shows 
that before commencing the prosecution he, in 
good faith, consulted an attorney of good 
standing and made a full disclosure of all 
of the facts reasonably obtainable, and in 
good faith acted upon such advice, this of 
itself constitutes "probable cause." Herrick 
v. Devorak, 56 Okl. 499, 155 P. 1153, 1154 ; 
Gustason v. Speak, 85 Cal. App. 18, 258 P. 725, 
726 ; Treloar v. Harris, 66 Ind. App. 159, 117 
N. E. 975, i}76. As used in a statute relating 
to probable cause for appeal, the term means 
that the appellant has grounds for his ap.. 
peal that present a debatable question, and 
that it is not frivolous or taken for delay. Ex 
parte France, ' 38 Idaho, 627, 224 P. 433, 434. 

PRO BABLE CO NS,EQUENCE. One' that is 
more likely to follow its suppos.ed cause than. 
it is not to follow it. Armour & Co. v. Har
crow (C. C. A.) 217 F. 224, 227. See, also, 
Collins v. Pecos & N. T. Ry. Co., 110 Tex. 577. 
212 S. W. 477, 478. 

PROBABLE EV IDENCE. See Evidence. 
PRO BABL E  FUTURE PAYM ENTS. This ex!. 
pression in the "Vorkmen's Compensation Act, 
providing for commutation at an amount 
which will equal the total sum of the prob
able future payments capitalized at their 
present value upon the basis of interest cal
culated at 3 per cent. per annum, means such 
payments as would ordinarily become payable 
in the natural course of events, taking into 
consideration the expectancy of the benefici
ary. H. W. Clark Co. v. Industrial Commis
sion, 291 Ill. 561, 126 N. E. 579, 582. 
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PROBABLE GROUND. As used in the Illi
nois Quo Warranto Act, requiring the judge 
to be satisfied there is probable ground for 
the proceeding before granting leave to file 
the information in qu,o warranto, "probable 
ground" means a reasonable ground of pre
sumption that a charge is or may be well 
founded. People V. Burson, 307 Ill. 533, 139 
N. E. 139, 140 ; People v. Hartquist, 311 Ill. 
�7, 142 N. E. 475, 476. 

PROBABLE REASON I NG. In the law of evi
dence. Reasoning founded on the probability 
of the fact or proposition sought to be proved 
or shown ; reasoning in which the mind ex
ercises a discretion in deducing a conclusion 
from premises. Burrill. ,-

Probandi necessitas incumbit iIIi q ui agit. The 
necessity of proving lies with him who sues. 
lnst. 2, 20, 4. In other words, the burden of 
proof of a proposition is upon him who ad
vances it affirmatively. 

P RO BARE. 
I n  Saxonl Law 

To claim a thing as one's own. Jacob. 

I n  Mode'rn Law Language 
To make proof, as in the term "onu8 pro

bandi," the burden or duty of making proof. 

PROBATE. Originally, relating to proof ; 
afterwards, relating to the proof of wills. 

The act or process of proving a will. Ross' 
Estate v. Abrams (Tex. Oiv. App.) 239 S. W. 
705, 707. The proof before an ordinary, sur
rogate, register, or other duly authorized per
son that a document produced before him for 
official recognition and registration, and al
leged to be the last will and testament of a 
certain deceased person, is such in reality. 

, A judicial act or determination of a court 
having competent jurisdiction establishing 
the . validity of a will. In re Connell's 'Will, 
221 N. Y. 190, 116 N. E. 986, 988 ; Simpson v. 
Anderson, 305 Ill. 172, 137 N. E. 88, 89 ; Brad
ley v. Headley, 119 Md. 645, 87 A. 390, 393. 

Also, the copy of the will, made out in 
parchment or due form, under the seal of the 
ordinary or court of probate, and usually de
livered to the executor or administrator of 
the deceased, together with a certificate of. 
the will's having been proved. 

In American law, now a general name or 
term used to include all matters of which 
probate courts have jurisdiction. Johnson v. 
Harriso

'
n, 47 Minn. 575, 50 N. W. 923, 28 Am. 

St. Rep. 382. , See, also, Ingraham v. Baum, 
136 Ark. 101, 206 S. W. 67, 68. 

IIi the canon law, "probate" consisted of 
probatio, the proof of the will by the execu
tor, and approbatio, the approbation · given 
by the ecclesiastical judge to the proof. 4 
Reeve, Eng. Law, 77. And see In re Spiegel
halter's Will, 1 Pennewill (Del.) 5, 39 A. 465 ; 
McCay v. Clayton, 119 Pa. 133, l2 A. 800 ; 
Pettit v. Black, 13 Neb. 142, 12 N. W. 841 ;, 
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Reno v. McCully, 65 Iowa 629, 22 N. W. 902 ;  
Appeal of Dawley, 16 R. I. 694, 19 A. 248. 

The term is used, particularly in Pennsyl
vania, but not in a strictly technical sense, 
to designate the proof of his claim made by 
a non-resident plaintiff (when the same is on 
book-account, promissory note, etc.) who 
swears to the correctness and justness of the 
same, and that it is due, before a notary or 
other officer in his own state ; also of the 
copy or statement of such claim filed in court, 
with the jurat of ruch notary attached. And 
see Stevens v. D. R. Dunlap Mercantile Co., 
108 Miss. 690, 67 So. 160, 161. 

Com mon and Solemn Form of Probate 
In English law, there are two kinds of pro-

, bate, namely, probate in common form, and 
probate in solemn form. Probate in common 
form is granted in the registry, without any 
formal procedure in court, upon an em parte 
application made by the executor. Probate in 
solemn form is in the nature of a final de
cree pronounced in open court, all parties in
terested having been duly cited. The differ
ence between the effect of probate in common 
form and probate in solemn form is that pro
bate in common form is revocable, whereas 
probate in solemn form is irrevocable, as 
against all persons who have been cited to see 
the proceedings, or who can be proved to have 
been . privy to those proceedings, except in the 
case where a will of subsequent date is dis
covered, in which case probate of an earlier 
will, though granted in solemn form, would be 
revoked. Coote, Prob. Pr. (5th Ed.) 237-239 ; 
Mozley & Whitley. And see Luther v. Lu
ther, 122 Ill. 558, 13 N. E. 166. 

PRO BATE BON D. One required by law to 
be given to the probate court or judge, as in
cidental to proceedings in such courts, such 
as the bonds of executors, administrators, and 
guardians. See Thomas v. White, 12 Mass. 
367. 

PRO BATE CODE. The body or system of 
law relating to all matters of which probate 
courts have jurisdiction. Johnson v. Harri� 
son, 47 Minn. 575, 50 N. W. 923, 28 Am. St. 
Rep. 3'82. 

PROBATE COURT. See Court of Probate. 
PROBATE, D I VORCE, AND ADM I RALTY 
D I V IS I ON. That division of the English high 
court of justice which exercises jurisdiction 
in matters formerly within the exclusive cog
nizance of the court of probate, the court for 
divorce and matrimonial causes, and the high 
court of admiralty. (Judicature Act 1873, § 
34.) It consists of two judges, one of whom 
is called the "President." The existing judg
es ate the judge of the old probate and divorce 
courts, who is president of the division, and 
the judge of the old admiralty court, and of a 
Iiumber of registrars. Svreet. 
PROBATE D UTY. A tax laid by government 
on evety will admitted to probate or on· the 
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-gross value of the personal property of the 
deceased. testator, and payable out of the de
-cedent's estate. 

PROBATE HOM ESTEAD. See Homestead. 

PROBATE J U DGE. The judge of a court of 
probate. 

PROBATE J U R I SD I CT I ON. The exercise of 
the ordinary, generally understood power of a 
probate court, which includes the establish
ment of wills, settlement of decedents' estates, 
supervision of guardianship of infants, control 
()f their property, allotment of dower, and oth
'er powers pertaining to such subjects. Clark 
v. Carolina Homes, 189 N. C. 703, 128 S. E. 20, 
25. 

PBOOEDBND'O 

the jurisdiction which courts of chancery 
have exercised from time immemorial to pro
tect the financial, social, and moral welfare 
of infants within their jurisdiction, or to 
assist in the administration of the probation 
system for offenders against the criminal laws. 
State v. Monongalia County Court, 82 W. Va. 
564; 96 S. E. 966, 968. 

PROBAT I O N  SYSTEM. A system of ad�in
istering the criminal laws, based on the effort 
to encourage good behavior in a convicted 
criminal by granting a deduction from his 
sentence or in case of its being his first of
fense, releasing him on condition that, for a 
stated period, he lead an orderly life. 

PROBAT I ON ER. One who is upon trial. A 
convicted offender who is allowed to go at 
large, under suspension of sentence, during 
good behavior. 

Probationes debent esse evidentes, scil. per
spicure et faciles i ntelligi. Co. Litt. 283. Proofs 
ought to be evident, to-wit, perspicuous and 
easily understood. 

Probatis extremis, prresu muntur  media. The 
extremes being proved, the intermediate pro
ceedings are pr�sumed. 1 Greenl. Ev. § 20. 

PROBATE PROCEED I NG. A general desig
nation of the actions and proceedings where
by the law is administered upon the various 
,subjects within probate jurisdiction. Jackson 
v.. Porter, 87 Okl. 112, 209 P. 430, 435. Specifi
-cally, a proceeding in rem for the determina
tion of the disposition of decedents' property. 
Lillard v. Tolliver, 154 Tenn. 304, 285 S. W. 
,576, 578. A proceeding to contest the validity, 
as a will, of a paper which had been admitted 
to probate as such, or to }lave a paper probat
,ed as a will. Jackson v. Porter, 87 Ok!. 112; 
209 P. 430, 435. PROBATIVE. In the law of evidence. Hav

ing the effect of proof ; tending to prove, or 
PROBAT I O. Lat. Proof ; more particularly actually proving . 
.<Jirect, as distinguished from indirect or cir
cumstantial -evidence. PROBATI V E  FACT. In the law of evidence. 

A fact which actually has the effect of prov
PROBAT I O  MORTUA. Dead proof ; that is ing a fact sought ; an evidentiar�: fact. 1 
proof by inanimate objects, such as deeds or Benth. Ev. 18. 
other written evidence. 

PROBAT I O  PLENA. In the civil law. Full 
proof ; proof by two witnesses, or a public 
instrument. Hallifax, Civil Law, b. 3, c. 9, no. 
:25 ; 3 BI. Comm. 370. 

PRO BAT I O  SEM I-PLENA. In the civil law. 
Half-full proof ; half-proof. Proof by one 
witness, or a private instrument. Hallifax, 
Civil Law, b. 3, c. 9, no. 25 ; 3 BI. Comm. 370. 

PROBAT I O  V I VA. Living proof ; that is, 
proof by the mouth of living witnesses. 

PRO BAT I ON.  The evidence which proves a, 
thing ; the act of proving ; proof. �lso trial ; 
test ; the time of novitiate. Used in the latter 
,sense in the monastic orders, and sometimes in 
civil service laws and the like. See People ex 
reI. Walter v. Woods, 168 App. Div. 3, 153 N. 
Y. S. 872. 

PROBATOR. In old Einglish law. Strictly, 
an accomplice in felony who to save himself 
confessed the fact, and , charged or accused 
any other as principal or accessory, against 
whom he was bound to make good his charge. 
It also signified an approver, or one who un
dertakes to prove a crime charged upon an
other. Jacob. See State v. Graham, 41 N. J. 
Law, 16, 32 Am. Rep. 174. 

PROBATORY TERM. In the practice of the 
English admiralty courts, the space of time 
allowed for the taking of testimony in an ac
tion, after issue formed. It is common to both 
parties, and either party may examine his 
witnesses. 2 Brown, Civ. Law 418. 

PROBATUM EST. Lat. It is tried or proved. 

PROBUS ET LEGAL I S  H O MO.  Lat. A good 
and lawful man. A phrase particularly ap
plied to a juror or witness who was free from 
all exception, and competent in point of law 
to serve on juries. Cro. Eliz. 654, 751 ; Cro. 
Jac. 635 ; Mart. & Y. 147 ; Bac. Abr. Juries 
(A) ;  3 Bl. Comm. 102. In the plural form : 
probi et legales homines. 

In modern criminal administration, allow
ing a person convicted of some minor offense 
(particularly juvenile offenders) to go at large, 
under a suspension of sentence, during good 
behavior, and generally under the supervision 
or guardianship of a "probation officer." See 
People ex reI. Schindler v. Kaiser, 95 Misc. 
681, 159 N. Y. So 322, 325. PROCEDEN DO. In practice. A writ by 
PROBAT I ON OFF ICER. An officer or assist- which a cause which has been removed from 
ant of the court to assist in the exercise of an inferior to · a superior court by oertiorari 
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or otherwise is sent down again to the same It not only embraces practice in courts, but regu
court, to be proceeded in there, where it ap- lation of the conduct of the court itself where.in 

pears to the superior court that it was remov- such practice takes place. State v. Greenwald, 186 

ed on insufficient grounds. Cowell ; 1 Tidd, Ind. 321, 116 N. E. 296, 29:7. 

Pro 408, 410 ; Yates v. People, 6 Johns. (N. Y.) The law of procedure is what is now com-
446 ; 2 W. Bla. 1060 ; 6 Term 365. monl,y termed by ,jurists "adj ective law," 

A writ (prrooedendo ad judici'um) which (q. 'V.). 
issued out of the common-law jurisdiction of 
the court of chancery, when judges of any PROC EDURE ACTS. Three acts Qf parlia
suhordinate court delayed the parties for that ment passed in 1852, 1854, and 1860, for the 
they would not give judgment either on the one amendment of procedure at common law. 
side or on the other, when they ought so to do. Moz. & W. They have been largely superseded 
In such a case, a writ of procedendo ad jttdi- by the Judicature Acts of 1873 and 1875. See 
cium was awarded, commanding the inferior Judicature Acts. 
court in the sovereign's name to proceed to 
give judgment, hut without specifying any PROCEED. To carry on some series of mo-
particular judgment: Wharton. It was the tions and to set oneself to work and go on in a 
earliest remedy for the refusal or neglect of certain way and for some particular purpose. 
justice on the part of the courts. In re Press Hodson v. O'Keeffe, 71 Mont. 322, 229 P. 722, 
Printers & Publishers (C. C. A.) 12 F.(2d) 660, 72

�o sue. Brabon v. Gladwin Light & Power 66
� writ by which the commission of a jus- ��;nt!�!' ��� v�9�0�:':r, �7 �. i���' I�::�:. tice of the peace is revived, after having been Weymouth, 40 Ohio St. 10l. suspended. 1 Bl. Comm. 353. 

PROCEDENDO ON A I D  PRAYER. If one 
pray in aid of the crown in real action, and 
aid be granted, it shall be a warded that he sue 
to the sovereign in chancery, and the jus
tices in the common pleas. shall stay until this 
writ of procedendo de loquela come to them. 
So, also, on a personal action. New Nat. Brev. 
154. 

PROC EDU RE. The mode of proceeding by 
which a legal right is enforced, as distinguish
ed from the law which gives or defines the 
right, and which, by means of the proceed
ing, the court is to administer ; the machin
ery, as distinguished from its product. Per 
Lush, L. J., in 7 Q. B. Div. 333. That which 
regulates the formal steps in an action or oth
er judicial proceeding ; a form, manner, and 
order of conducting suits or prosecutions. 
Mahoning Valley Ry. Co. v. Santoro, 93 Ohio 
St. 53, 112 N. E. 190, 191 ; Commonwealth 
v. Hamilton, 74 Pa. Super. Ct. 419, 423. 

This term is commonly opposed to the sum 
of legal principles constituting the substance 
of the law, and denotes the body of rules, 
whether ot practice or of pleading, whereby 
rights are e1'fectuated through the successful 
application of the proper remedies. It is also 
generally distinguished from the law of evi
dence. Brown ; Sackheim v. Pigueron, 215 
N. Y. 62, 109 N. lJ1. 109, 111. See, also, Kring 
v. Missouri, 107 U. S. 221, 2 S. Ct. 443, 27 L. 
Ed. 506 ; Cochran v. Ward, 5 Ind. App. 89, 
29 N. E. 795, 31 N. E. 581, 51 Am. St. Rep. 
229. 

PROCEED I NG. In a general sense, the form 
and manner 'Of conducting juridical business 
before a court or judicial officer ; regular 
and orderly progress -in form of law ; includ
ing all possible ' steps in an action from its 
commencement to the execution of judgment. 
Erwin v. U. S. (D. C.) 37 F. 488, 2 L. R. A. 
229 ; l\:Iorewood v. Hollister, 6 N. Y. 309 ; Uhe 
v. Railway Co., 3 S. D. 563, 54 N. W. 601 ; 
Greenleaf v. Minneapolis, St. P. & S. S. M. 
Ry. Co., 30 N. D. 112, 151 N. W. 879, 881, Ann. 
Cas. 1917D, n08 ; Hyattsville Building Ass'n v. 
Bouic, 44 App. D. C. 408, 413 ; State v. Peo.
ple's Savings Bank & Trust Co., 23 N. M. 282, 
168 P. 526, 527. Friel v. Alewel, 318 Mo. 1, 
298 S. W. 762, 764 ; Gila Land & Cattle Co. 
v. Eads, 23 Ariz. 282, 203 P. 549, 550 ; Burger 
v. State Female Normal School, 114 Va. 491, 
77 S. E. 489, 490. SometimGs, merely the rec
ord history of a case. See Uhe v. Railway 
Co., 3 S. D. 563, 54 N. W. 601. 

An act which is done by the authority or direc
tion of the court, express or implifld ; an act nec
essary to be done in order to obtain a given end ; ,  
a prescribed mode o f  action for carrying into ef
fect a legal right. Greflll v. Board of Com'rs of Lin
coln County, 126 Ok!. 300, 259 P. 635, 637 ; City of 
St. Louis · v; Cooper Carriage Woodwork Co. (Mo. 
Sup.) 216 S. W. 944, 947 ; Marblehead Land Co. v. 
Superior Court in and for Los Angeles County, 60 
Cal . App. 644, 213 P. 718, 723. 

Ahy step taken or measure adopted in the prosfI
cution or defense of an action ; Claussen v. Chapin, 
69_ Mont. 2.05, 221 P. 1073, 1075 ; New York, N. H. & 
H. R. Co. v. Superior Court for Kent County, 39 R. 
1. 560, 99 A. 582, 583 ; except an order of continu
ance ; Millar v. Whittington, 87 W. Va. 664, 105 S. 

E. 907, 908. 
Procedure is the machinery for carrying on the The word may be used synonymously with "ac-

suit, incltiding pleading, procfJss, evidence, and prac- tion", or " suit" to · describe the enUre course of an 
tice, whether in the trial court or the appellate action at law or suit in equity from the issuance 
court, or in the processes by which causes are car- of the writ or filing of . the bill until the fJntry of a 
rled to appeilate ca'urts for r€IView, or in laying ; final judgment, or may be used to describe any act 
the : foundation · for such review. Jones v. Erie R. done by authority of a court of law and every ster 
Co;, 106 Ohio filt. 408, 1� N. m. 366,. 367. required to be tak&n in an:r cause b:r either party. 
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Gonzales v. Gonzales, 240 Mass. 159, 133 N. E. 855, 
856. 

The proceedings of a suit embrace an matters that 
occur in its progress judicially. Morewood v. Hol
lister, 6 N. Y. 320. For illustrative caSfJS, see Ven
ator v. E.dwards, 126 Oklo 296, 259 P. 596, 599 ; Dixie 
Guano Co. v. Alpha Process Co., 5 Boyce (Del. ) 277, 
92 A. 1013, 1014 ; State v. Kerr, 117 Me. 254, 103 A. 585, 
5&7. 

In a more particular sense, any applica
tion to a court of justice, however made,� for 
aid in the enforcement of rights, for relief, 
for redress of injuries, for damages, or for 
any remedial object. See Coca-Cola Co. v. 
City of Atlanta, 152 Ga. 558, 110 S. E. 730, 732, 
23 A. L. R. 1339 ; Ruch v. State, 111 Ohio St. 
580, 146 N. E. 67, 71 : People v. Raymond, 186 
Ill. 407, 57 N. E. 1066 ; State v. Gordon, 8 
Wash. 488, 36 P. 498. 

The term is properly applicabJe, in a legal sense, 
only to judicial acts before some judicial tribunal. 
Nelson v. Dunn, 56 Ind. App. 645, 104 N. E. 45. See, 
also, 1£it v. Sears, 226 Mass. 119, 115 N. E. 247, 248 ; 
State v. Chandler, 105 Ohio St. 499, 138 N. E. 67, 69. 
N&vertheless, the word may be so used, as in Rev
enue Act 1921, § 250 (d), 42 Stat. 265, providing that 
no proceeding for the collection of taxes shall be 
begun after a specified time that it applies to an 
eXfJcutive action by warrant for distraint, or other
wise, and is not limited to an action or suit in 
court. Seaman v. Bowers (C. C. A.) 297 F. 371, 373. 

Collateral Proceeding' 
One in which the particular question may 

arise or be involved incidentally, but which 
is not instituted for the very purpose of de
ciding such question ; as in the rule that a 
judgment cannot be attacked, or a corpora
tion's right to exist be questioned, in any col
lateral proceeding. Peyton v. Peyton, 28 
Wash. 278, 68 P. 757 ; Peoria & P. U. R. Co. v. 
Peoria & F. R. Co., 105 Ill. 116. 

Executory Proceeding 
In the law of Louisiana, a proceeding whlch 

is resorted to in the following cases : When 
the creditor's right arises from an act im
porting a confession of judgment, and which 
contains a privilege or mortgage in his favor ; 
or when the creditor demands the execution 
of a judgment which has been rendered by a 
tribunal different from that within whose ju
risdiction the execution is sought. Code Prac. 
La. art. 732. 

Legal Proceedings 
This term includes all proceedings author

ized or sancti(med by law, and brought or 
instituted in a court of justice or legal tri
bunal, for the acquiring of a right or the en
forcement of a remedy. Griem v. Fidelity & 
Casualty Co., 99 Wis. 530, 75 N. W. 67 ; In re 
Emslie (D. C.) 98 F. 720 ; Id., 102 F. 293, 42 C. 
c. A. 350 ; Mack v. Campau, 69 Vt. 558, 38 A. 
149, 69 Am. St. Rep. 948. 

Ordinary Proceedings 
Those founded on the regular and usual 

mode of carrying on a suit by due course at 
oommon law. ' 

PltOOBEDIN'G 

Proceedings In Bankruptcy 
As used in Banl{r. -Act J,uly 1, 1898, c. 541, 

§§ 23-25, 30 Stat. 552, 553 (11 USCA §§ 46-48), 
this term covers questions between the alleged 
bankrupt or the receiver or trustee on the 
one hand and the general creditors as such on 
the other, commencing with the petition for 
adjudication and ending with - the dischar�e, 
including matters of administration general
ly, and is distinguished from "controversies, 
at law and in equity arising in the course 
of bankruptcy proceedings," which involve 
questions between the receiver or trustee, 
representing the bankrupt and his g:meral 
creditors as such, on the one hand, and ad
verse claimants, on the other, concernin[� 
property in the possession of the receiver or 
trustee or of the claimants, to be litigated in 
appropriate plenary suits, and not affecting 
directly administrat'ive orders and jud �ments. 
but only the extent of the estate to he dis
tributed ultimately among general creditors. 
In re Breyer Printing Co. (C. C. A.) 216 F. 
878, 880 ; In re Prudential Lithograph Co. (C. 
C. A.) 270 F. 469, 471. The phrase "contro
versy arising in bankruptcy proceedings" in
cludes those matters arising in the course of 
� bankruptcy proceeding which are not mere 
steps in the ordinary administration of the 
bankrupt estate, but present distinct and sep
arable issues between the trustee and adverse 
claimants concerning the right and title to the 
bankrupt's estate. Taylor v. Voss, 271 U. S. 
176, 46 S. Ct. 461, 463, 70 L. Ed. 889 ; Harri
son v. Chamberlin, 271 U. S. 191, 46 S. Ct. 467, 
468, 70 L. Ed. 897 ; Gibbons v. Goldsmith, 222 
F. 826, 828, 138 ·C. C. A. 252. 

Proceeding in Error 
One by way of writ of error. State v. Scott, 

34 Wyo. 163, 242 P. 322, 324'. 

Special Proceeding 

This phrase has been used in the New York 
and other codes of procedure as a generic 
term for all civil remedies which are not 
ordinary actions. Under Code Proc. N. Y. § 
3 (Civil Practice Act, § 5), an action is an or
dinary proceeding in a court of justice, by 
which one party prosecutes another party for 
the enforcement or protection of a right, the 
redress or prevention of a wrong, or the pun
ishment of a public offence. Every other 
remedy is a special proceeding. See, also, 
State v. Rosenwald Bros. Co., 23 N. M. 578, 
170 P. 42, 44 ; Code Civ. Proc. Cal. §§ 22, 23 ; 
St. Wis. 1917, § 2594 (St. 1931, § 260.02) ; State 
v. Steeley, 21 Ohio App. 396, 153 N. E. 285. 

Sum mary Proceeding 
Any proceeding by which a controversy is 

settled, case disposed of, or trial conducted, 
in a prompt and simple manner, without the 
aid of a jury, without presentment or indict
ment, or in other respects out of the regular 
course of the common law. In procedure, 
proceedings are said to be summary when 
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they are short and simple in comparison with 
regular proceedings ; i. e., in comparison with 
the proceedings which alone would have been 
applicable, either in the same or analogous 
cases, if summary proceedings had not been 
available. Sweet. And see Phillips v. Phil
lips, 8 N. J. Law, 122 ; Govan v. Jacks6n, 32 
Ark. 557 ; Western & A. R. Co. v. Atlanta, 113 
Ga. 537, 38 S. E. 996, 54 L. R. A. 802. 

Supplementary Proceeding 
A separate proceeding in an original ac

tion, in which the court where the action is 
pending is called upon to exercise its juris
diction in aid of the judgment in the action. 
Bryant v. Bank of California (Cal.) 7 Pac. 
130. In a more particular sense, a proceeding 
in aid of execution, authorized by statute in 
some states in cases where no leviable prop
erty of the judgment debtor is found. It is a 
statutory equivalent in actions at law of the 
creditor's bill in equity, and in states where 
law and equity are blended, is provided as a 
substitute therefor. In this proceeding the 
judgment debtor is summoned to appear be
for e the court (or a referee or examiner) and 
submit to an oral examination touching all 
his property and effects, and if property sub
ject to execution and in his possession or 
control is thus discovered, he is ordered to 
deliver it up, or a receiver may be appoint
ed. See In re Burrows, 33 Kan. 675, 7 P. 148 ; 
Eikerberry v. Edwards, 67 Iowa, 619 , 25 N. W. 
832, 56 Am. Rep. 360. 

P·ROCEEDS. Issues ; income ; yield ; re
ceipts ; produce ; money or :;trticles or other 
thing of value arising Or obtained by the sale 
of property ; the sum, amount, or value of 
property sold or converted into money or into 
other property. Wharton ; Hunt v. Williams, 
126 Ind. 493, 26 N. E,. 177 ; Andrews v. 
Johns, 59 Ohio St. 65, 51 N. E. 880 ; Bel
mont v. Ponvert, 35 N. Y. Super. Ct. 212 ; Fisk 
v. Carpenter, 195 Ky. 155, 242 S. W. 30, 31 ; 
In re Von der Lindte's Estate, 249 Pa. 2.20, 94 
A. 8.28, 829 ; Gibbs v. Barkley (Tex. Com. 
App.) 242 S. W. 462, 465 ; Blackford v. Boak, 
73 Or. 61, 143 P. 1136, 1137. Thus, goods 
purchased with money arising from the sale 
of other goods, or obtained on their credit, are 
proceeds of such goods. 2 Pars; Marit. L. 
201 ; Bened. Adm. 290. Proceeds does not 
necessarily mean cash or money. Phelps v. 
Harris; 25 L .. Ed. 855, 101 U. S. 380 ; Murray 
v. Gordon-Watts Grain Go., 216 Mo. App. 607, 
260 S. W. 513, 514. And see Shields v. Ran
cho Buena Ventura, 38 Cal. App. 696, 177 P. 
499, 501 ; Carpenter v. Dummit, 221 Ky. 67, 
297 S. W. 695, 700 ; Kingsbury v. Riverton
Wyoming Refining Co., 68 Colo. 581, 192 P. 
503, 504. 

The word when applied to the income to be de
rived from real estat& embraces the" idea of issues, 
rents, profits, or produce. Gorin Sav . . Bank v; Early 
(Mo. App.) 260 S. W. 480, 483. It is synonymous with 
avails, use, and profits. In re Cougblln'� . Estate, .  � 
� :po 188, 205 � •. W. 14, 16. 
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PROCERES. Nobles ; lords. The house of 
lords in England is called, in I.Jatin, "Domult 
Procerum." . 

Formerly, the chief magistrates in cities. 
St. Armand, Hist. Eq. 88. 
PROC ES-VERBAL. In French law. A true 
relation in writing in due fOTIn of law, of 
what has been done and said verbally in the 
presenee of a public officer, and what he him
self ' does upon the occasion. It is a species 
of inquisition of Office, and must be signed 
by the officer. Dalloz, Dict. ; Hall v. Hall� 
11 Tex. 526, 539. 

A written report, which is signed, setting 
forth a statement of facts. This term is ap
plied to the report proving the meeting and 
the resolutions passed at a meeting of share
holders, or to the report of a commission to 
take testimony. It can also be applied to the 
statement drawn 'up by a huissier in relation 
to any facts which one of the parties to a suit 
can he interested in proving ; for instance
the sale of a counterfeited object. State
ments, drawn up by other competent author
ities, of misdemeanors, or other criminal acts� 
are also called by this name. Arg. Fr. Merc. 
Law, 570. 

PROCESS. A series of actions, motions, or 
occurrences ; progressive act or transaction ; 
continuous operation ; normal or actual 
course of procedure ;  regular proceeding, as, 
the process of vegetation or decomposition ; 
a chemical process .; processes of nature. So
kol v. Stein Fur Dyeing Co., 216 N. Y. S. 167� 
169, 216 App. Div. 573. 

I n  Practice 
This word is generally defined to be the 

means of compelling the defendant in an ac
tion to appear in court ; Gondas v. Gonuas, 
99 N. J. Eq. 473, 134 A. 615, 618 ; or a means 
whereby a court compels a compliance with 
its demands ; Frank Adam Electric Co. v. 
Witman, 16 Ga. App. 574, 85 S. E. 819, 820. 
And when actions were commenced thy origi
nal writ, instead of, as at present, by writ of 
summons, the method of compelling the de
fendant to appear was by what was termed 
"original process," being founded on the orig
inal writ, and so called also to distinguish it  
from "mesne" or "intermediate" process, 
which was some writ or process which is
sued during the progress of the suit. The 
word "process," however, as now commonly 
understood, signifies those . fonnal instru
ments called "writs." The word "process" 
is in common-law practice frequently applied 
to the writ of. summons, Wlhich is the instru
ment now in use for commencing personal 
actions. (Love v.- National Liberty Ins. Co., 
157 Ga. 259, 121 S. E. 648, 649 ; '  Farmers' 
Implement Co. of Hallock, Minn., v. Sand
.berg, 132 Minn. 389, 157 N. W. 642.) But in 
itfj1 more _ comprehensive signification it in
cludes not only the writ of .sumnlODs, but all 
other writs which may be issued . dW;iDg the 
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progress of an action. Those writs which are 
used to carry the judgments of the courts 
into effect, and which are ' termed "writs of 
-execution" are also commonly denominated 
"final process," because they usually issue at 
the end of a suit. See Oarey v. German 
American Ins. 00., 84 Wis. 80, 54 N. W. 18, 
20 L. R. A. 267, 36 Am. St. Rep. 907 ; Savage 
v. Oliver, 110 Ga. 636, 36 S. E. 54 ; Perry v. 
Lorillard Fire Ins. 00., 6 Lans. (N. Y.) 204 ; 
Davenport v. Bird, 34 '  Iowa, 527 ; Philadel
phia v. Campbell, 11 Phila. (Pa.) 164 ; Phil
lips v. Spotts, 14 Neb. 139, 15 N. W. 332 ; 
State v. Superior Court of '1.1hurston County, 
139 Wash. 454, 247 P. 942, 944 ; Gila Land 
& Cattle 00. v. Eads, 23 Ariz. 282, 203 P. 549, 
550 ; Anderson v. Dewey, 91 Conn. 510, 100 
A. 99, 100. 

A writ, summons, or order issued in a judicial 
proceeding to acquire jurisdiction of a person or 
his property, to eXpedite the cause

' 
or enforce the 

judgment. Royal Exchange Assurance of London 
Y. Bennettsville & C. R. Co., 79 S. E'. 104, 105, 95 S. 
'C. 375. A writ or summons issued in the course of 
judicial proceedings. Radovich v. French, 36 Nev. 
:341; lRfi P. 920, 921. 

The term in statutes may be used with the mean
ing of procedure. Safford v. United States (C. C. 
A.) 252 F. 471, 472. 

In the practice of the English privy council 
in ecclesiastical appeals, "process" means an 
{)fficial copy of the whole proceedings and 
proofs of the court below, which is transmit
ted to the registry of the court of appeal by 
the registrar of the court below in obedience 
to an order or requisition requiring him SOl 
to do, called a "monition for process," issued 
by the court of appeal. Macph. Jud. Com. 
173. 

-Abuse of process. See Abuse. 

-Compulsory pro'cess. See Compulsory. 

-Executory proce'ss. In the law of Louisiana, 
a summary process in the nature of an order 
of seizure and sale, which is available when 
the right o� the creditor arises: from an act 
or instrument which includes or imports a 
confession of judgment and a privilege or lien 
"in his favor, �md also to enforce the execution 
{)f a judgment rendered in another jurisdic
tion. See Code Prac. art. 732. 

,....;.Final p rocess. The last process in a suit ; 
that is, writs of execution. Thus distin
guished from mesne process, which includes 
all writs issued during the progress of a cause 
and before final judgment. Allis v. Smith, 
16 .Pet. 313, 10 L. Ed. 973 ; Crowell v. Kopp, 
26 N. M. 146, 189 ·P. 652, 653 ;  Collier v. 
Blake, 16 Ga. App. 382, 85 S. E. 354. A dis
tress warrant is final process, unless arrested 
by the interposition of a counter affidavit. 
Long v. Clark, 16 Ga. App. 355, 85 S. E. 358. 

-I rregular process. Sometimes the term "ir
regular process" Ihas been defined to mean 
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process abSolutely void, and not merely er
roneous and voidable ; but usually it has 
been applied to all process not issued in strict 
conformity with the law, whether the defect 
appears upon the face of the process, or by 
referenee to extrinsic facts, and whether such· 
defects render the process absolutely void 
0'1' only voidable. C-ooper v. Harter, 2 Ind. 
253. And see Bryan v. Congdon, 86 F. 221, 
29 C. C. A. 670 ; Paine v. Ely, N. Ohip. (Vt.) 
24. 

-Judicial process. In a wide sense, this term 
may include all , the acts of a court from the 
beginning to the end of its proceedings in a 
given cause ; but more specifically it means 
the writ, summons, mandate, or other process 
whicth is used to inform the defendant of the 
institution of proceedings against him and to 
compel his apPearance, in either civil or crim
inal cases. Blair v. Maxbass Security Bank 
of Maxbass, 44 N. D. 12, 176 N. W. 98, 100 ; 
State V. Guilbert, 56 Ohio St. 575, 47 N. E. 
551, 38 L. R. A. 519, 60 Am. St. Rep. 756 ; In 
re Smith (D. C.) 132 F. 303. 

-Legal process. This term is sometimes used 
as equivalent to "lawful process." Oooley v. 
Davis, 34 Iowa, 130. Thus, it is said that 
legal process means process not merely fair 
on its face, but in fact valid. State v. Wag
oner, 123 Kan. 586, 256 P. 959, 960. But prop
erly it means a writ, warrant, mandate, or 
other process issuing from a court of justice, 
such as an attachment, execution, injunction, 
etc. See In re Bininger, 3 Fed. Oas. 416 ; Loy 
v. Home Ins. Co., 24 Minn. 319, 31 Am. Rep. 
346 ; Perry v. Lorillard F. Ins. Co., 6 Lans. 
(N. Y.) 204 ; Com. v. Brower, 7 Pa. Dist. R. 
255 ; Grossman v. Weiss, 221 N. Y. S. 266, 
267, 129 Misc. 234 ; McAlpine v. State, 19 Ala. 
App. 391, 97 So. 612, 613. 

-Mesne process. As distinguished from final 
process, this signifies any writ or process is
sued between the commencement of the ac
tiO'll and the suing out of execution. 3 Bla. 
Comm. 279. This is substantially the mean
ing of the term as used in admiralty rule 1 
(29 S. Ot. xxxix ; 28 USCA § 723), providing 
that no mesne process shall issue until the 
libel shall be filed in the clerk's office. The 
City of Philadelphia (D. C.) 263 F. 234, 235. 
"Mesne" in this connection may be d�fined 
as intermediate ; intervening ; the middle be
tween two extremes. L. N. Dantzler Lum
ber Co. v. Texas & P. Ry. 00., 119 Miss. 328, 
80 So. 770, 775, 49 A. L. R. 1669. Mesne proc
ess includes the writ of summons, (although 
that is now the usual commencement of ac
tions,) ,because anciently that was preceded 
by the original writ. The writ of capia8 ad, 
re8pondendum was called "mesne" to distin
guish it, on the one hand, from the original 
process by whicth a suit was formerly com
�enced ; and, on the other, from the final 
process of execution. Birmingham Dry Goods 
00. v. Bledsoe, 113 Ala. 418, 21 So. 403 ; 
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Hirshiser v. Tinsley, 9 Mo. App. 342 ; Pen
nington v. Lowin stein , 19 Fed. Cas. 168. 

-Original process. That by which a judicial 
proceeding is instituted ; process to compel 
the appearance of the defendant. .Distin
guished from "mesne" proces�, which issues, 
during the progress of a suit, for some sub
ordinate or collateral purpose ; and from 
"final" process, which is process of execu
tion. Appeal of Hotchkiss, 32 Conn. 353. 
-Process of interpleader. A means of deter
mining the right to property claimed by each 
cf two or more persons, which is in the pos
session of a third. 

-Process of law. See Due Process of Law. 

-Process rol l. In practice. A roll used for 
the entry of process to save the statute of 
limitations. 1 Tidd. Pl'. 161, 162. 

-Regular process. Such as is issued accord
ing to rule and the prescribed practice, Or 
which emanates, lawfully and in a proper 
ca::;e, from a court o'r magistrate possessing 
jurisdiction. 

-Sum mary process. Such as is immediate or 
instantaneous, in distinction from the ordi
nary course, by emanating and taking effect 
without intermediate applications or delays. 
Gaines v. Travis, 8 N. Y. Leg. Obs. 49. 
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rane v. Deener, 94 U. S. 780, 24 L. Ed. 139 ; 
Corning v. Burden, 15 How. 268, 14 L. Ed. 
6S3 ; Westinghouse v. Boyden Power-Brake 
00., 170 U. S. 537, 18 S. Ct. 707, 42 L. Ed. 
1136 ; New ProcesS Fermentation Co. v. Maus 
(C. C.) 20 F. 728 ; Piper v. Brown, 19 Ji"ed. 
Cas. 718 ; In re Weston, 17 App. D. C. 436 ; 
Appleton Mfg. Co. v. Star Mfg. Co'., 60 F. 
411, 9 O. C. A. 42 ; Rohm v. Martin Dennis 
Co. (D. C.) 263 F. 106, 107 ; Ball v. ClokeI' (0. 
C. A.) 210 F. 278, 281. 

Broadly sp()aking, a "process" is a definite combi
nation of new or old elements, ingredients, opera
tions, ways, or means to produce a new, improved 
or old result, and any substantial change therein 
by omission, to the same or better result, or by 
modification or substitution, with different function, 
to the same or better result, is a new and patent
able process. Minerals Separation v. Hyde (D. C.) 
207 F. 956, 960. 

-Mechanical process. A process involving 
solely the application of mechanism or me
chanical principles ; an aggregation of func
tions ; not patentable considered apart from 
the mechanism employed or the finished prod
uct of manufacture. See Risdon I ron, etc., 
Works v. l\fedart, 158 U. S. 68, 15 S. Ct. 745, 
39 L. Ed. 899 : American Fibre Chamois Co. 
v. Buckskin Fibre Co., 72 F. 514, 18 C. C. A. 
662 ; Cochrane v. Deener, 9'4 U. S. 780, 24 L. 
Ed. 139. 

PROC ESS I ON.  To beat the bounds of (a 
-Trustee process. The nam� given in some parish, lands, etc.) .  Webster's New Int. Dict. 
states (particularly in New England) to the In some of the North American colonies (and 
process of garnishment or foreign attach- still in the states of North Carolina and Ten
ment. nessee), to make a procession around a piece 

-Void process. Such as was issued without of land in order formally to determine its 
power in the court to award it, or which the bounds. Murray's New English Diet. 

court hu d not acquired jurisdiction to issue 
in the particular case, Qor which fails in sQome 
material respect to comply with the requisite 
form cf legal proceSH. Bryan v. Congdon, 
86 F. 223, 29 C. C. A. 670. 

I n Patent Law 

An art or methcd by which any particular 
romlt lR prQoduced. An act or series of acts 
pe-rfmmed upon th!:' subject-matter to be 
transformed 001' reduced tOo a different state 
or thing. Chadeloid Chemical 00. v. F. W. 
Thurston Co. (D. C. Ill.) 220 F. 685, 688 ; 
Ameri.can Graphoophone Co. v. Gimbel BrGs. 
(n. C.) 234 F. 3 t:il , 368 ; Nestle Patent Hold
ing Co. v. El. Frederics, Inc. (0. C. A.) 261 F. 
780, 783 ; Miller v. E'lectro Bleaching Gas Co., 
(C. C. A.) 276 F. 379, 381. A means or meth
od employed to produce a certain result or 
effect, or a mode of treatment of given ma
terials to produce a desired result, either by 
chemical action, by the operation or applica.
tian of some clement or power Qof nature, or 
of one substance to another, irrespective of 
any machine or mechanical device ; in this 
gense a " process" is patentable, thGugh, strict
ly speaking, it is the art and · not the process 
which is the subject of patent. See Coch-

The ceremony of perambulating the boundaries of 
a parish ("processioning," as it was commonly called 
in later times) is an extremely old one. Blomfield, 
Hist. FritweZl, quoted in Murray's New English 
Dict. 8. 11. "Processioning" (q. 11.). 
PROCESS ION I NG. A survey and inspection 
of boundaries periodically performed in some 
of the American colonies by the local au
thorities. It was analogous in part to the 
Englislh perambulation (q. v.) ,  allQ. was super
seded by the introduction of the practice of 
accurate surveying and of recording. The 
term is still used of some official surveys in 
North Carolina and Tennessee. Cent. Dict. 
See Code Tenn. 1858, § 2020 et seq. ; Rhodes 
v. Ange, 173 N. C. 25, 91 S. E. 356 ; Christian 
v. Weaver, 79 Ga. 406, 7 S. E. 261. 

PROCESSUM CONT I N UAN DO. In English 
practice. A writ for the continuance of proc
ess after the death of the chief justice or 
other justices in the commission of oyer and 
terminer. Reg. Orig. 128. 

Processus legis est gravis vexatio ;, executlo 
legis coronat opus. The process of the law is 
a grievous vexation ; the execution of the 
law crowns the work. Co. Litt. 21S9b. T� 
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proceedings in an action while in progress are . and answer the plaintiff's bill. 3 Bl. Comm. 
burdens'Ome and vexatious ; the execution, 444. 
being the end and object of the action, crowns 
the labor, or rewards it with success. PROCLAMATION BY LO RD O F  MANOR. 

A proclamation made by the lord of a manor 
PROC H E I N. L. Fr. Next. A term some
what used in modern law, and more fre
quently in the old law ; as prochein ami, 
prochein cousin. Co. Litt. 10. 

PROCHE I N  A M I . (Spelled, also, prochein 
amy and proch,ain amy.) Next friend. As 
an infant cannot legally sue in his own name, 
the action must be brought by his prochein 
ami ; that is, some friend (not being his 
guardian) who will appear as plaintiff in his· 
name. 

PROCH E I N  AVO I DAN C E. Next vacancy. 
A power to appoint a minister to a church 
when it shall next become void. 

PROCH RON ISM. An error in chronology, 
conSisting in dating a thing before it hap
pened. 

PROC I NCTUS. Lat. In the Roman law. A 
girding or preparing for battle. Testamen
tum in procinctu, a will made by a soldier, 
whil� girding himself, or preparing to engage 
in battle. Adams, Rom. Ant. 62 ; Calvin. 

PROC LA I M. To promulgate ; to announce ; 
to publish, by governmental authority, intel
ligence of public acts or transactions or oth
er . matters important to be known by the 
people. To give wide publicity to ; to dis
close. Simon v. Moore (D. C.) 261 F. 638, 
643. 

PROCLAMAT I ON.  The act of proclaiming 
or publishing ; a formal declaration ; an 
avowal. Dickinson v. Page, 120 Ark. 377, 
179 S. W. 1004, 1006. See, also, State v. Ore
gon-Washington R. & Nav. Co., 128 Wash. 
365, 223 P. 600, 608. The act of causing 
some state matters to be published or made 
generally known. A written or printed docu
ment in which are contained such matters, 
issued by proper authority. 3 lnst. 162 ; 1 
Bl. Comm. 170. 

Also, - the public nomination made of any 
one to a high office ; as, such a prince was 
proclaimed emperor. 

In Practice 
The declaration made by the crier, by au

thority of the court, that something is about 
to be done. 

It usually commences with the French word Oyez, 

dQ you near, hear ye, in order to attract attention : 
it is particularly used on the opening of the court, 
and at its adjournment : it is also frequently em
ployed to discharge persons who have been accused 
of crimes or misdemeanors. 

In Equity Practice 
Proclamation made by a sheriff upon a writ 

of attachment, summoning a defendant who 
has failed to appear personally to appear 

(thl'ice repeated) requiring the heir or devisee 
of a deceased copyholder to present himself, 
pay the fine, and be admitted to the estate ; 

. failing which appearance, the lord might 
seize the lands quousque (provisionally.) 

PROCLAMAT I ON OF EX I GENTS. In old 
English law. 'Vhen an emigent was award
ed, a writ of proclamation issued, at the same 
time, commanding the sheriff of the county 
wherein the defendant dwelt to make three 
proclamations thereof in places the most no
torious, and most likely to come to his knowl
edge, a month before the outlawry should 
take place. 3 Bl. Comm. 284. 

PROCLAMAT I O N  O F  A F I NE. The notice 
or proclamation . which was made after the 
engrossment of a fine of lands, and whieh 
consisted in its being openly read in court 
sixteen times, viz., four times in the term in 
which it was made, and four times in each 
of the three succeeding terms, which, how
ever, was afterwards reduced to one reading 
in each term. Cowell. See 2 Bl. Comm. �52. 

PROCLAMAT I ON O F  REBELL I ON. In old 
English law. A proclamation to be made by 
the sheriff commanding the attendance of a 
person who had neglected to obey a subprena 
or attachment in chancery. If he did not 
surrender himself after this proclamation, a 
commission of rebellion issued. 3 Bl. Comm. 
444. 

PROCLAMAT I O N  O F  RECUSANTS. A 
proclamation whereby recusants were for
merly convicted, on non-appearance at the 
assizes. Jacob. 

PROCLAMATOR. An officer of the English 
court of common pleas. 

PROC REAT I ON .  The generation of chil
dren. It is said to be one of the principal 
ends of marriage. Inst. tit. 2, in pro 

PROCTO R. One appointed to manage the 
affairs of another or represent him in judg
ment. A procurator, proxy, or attorney. 
More particularly, an officer of the admiralty 
and ecclesiastical courts whose duties and 
business correspond exactly to those of an 
attorney at law or solicitor in chancery. 

A proctor, strictly speaking, conducts the proceed
ing out of court, as an English solicitor does in 
common-law courts : while the advocate conducts 
those in court. But in this country the distinc
tion is not observed. The f.3es of proctors are fixed 
by statute (see 28 USCA § 571 et S2q.). 

An ecclesiastical person sent to the lower 
house of convocation as the representative 
of a cathedral, a collegiate church, or the 
clergy of a diocese. Also certain admini�tra
tive or magisterial officers in the universities. 
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PROCTORS O F  THE CLERGY. They who 
are chosen and appointed to appear for 
cathedral or other collegiate churches ; as 
also for the common clergy of every diocese, 
to sit in the convocation house in the time 
of parliament. Wharton. 

PROCURACY. The writing or instrument 
which authorizes a procurator to act. Cow
ell ; Termes de la Ley. 

PROCU RADOR DEL COMUN. Sp. In 
Spanish law, an officer appointed to make 
inquiry, put a petitioner in possession of land 
prayed for, and execute the orders of the 
executive in that behalf. See Lecompte v. 
U. S., 11 How. 115, 126, 13 L. Ed. 627. 

, 
PROCURARE. Lat. To take care of anoth

. er's affairs for him, or in his behalf ; to 
manage ; to take care of or superintend. 

PROCU RAT I O. Lat. Management of an
other's affairs by his direction and in his be
half ; procuration ; agency. 

Procuratio est exhibitio su mptuum necessa· 
rioru m  facta prrelatis, qu i  direceses peragrando, 
ecclesias subjectas visitant. Dav. 11'. K. B. 1. 
Procuration is the providing necessaries for 
the bishops, who, in traveling through \ their 
dioceses, visit the churches subject to them. 

PROCU RAT I ON. Agency ; proxy ; the act 
of constituting another one's attorney in fact. 
The act by which one person gives power to 
another to act in his place, as he could do 
himself. Clinton v. Hibb's Ex'x, 202 Ky. 304, 
259 S. W. 356, 358, 35 A. L. R. 462. Action 
under a power of attorney or other consti
tution of agency. IndorSing a bill or note 
"by procuration" is doing it as proxy for an
other or by his authority. The use of the 
word procuration (usually, per procuraUone, 
or abbreviated to per pro,c. or p. p.) on a 
promissory note by an agent is notice that 
the agent has but a limited authority to sign. 
Neg. Instr. Act § 21. 

An expre88 procuration is one made by the 
express consent of the parties. An implied 
or tacit procuration takes place when an in
dividual sees another managing his affairs 
and does not interfere to prevent it. Dig. 
17, 1, 6, 2 ;  50, 17, 60 ;  Code 7, 32, 2. Procu
rations are also divided into those which 
contain absolute power, or a general author
ity, and those which give only a limited pow
er . .  Dig. 3, 3, 58 ; 17, 1, 60, 4. 

Also, . the act or offence of procuring wo
men for lewd purposes. See Odgers, C. L. 

214. 
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to scriveners and solicitors for obtaining. 
loans of money. 4 BI. Comm. 157. 

Procurationem adversus nu lla est prrescriptio. 
Da v. 11'. K; B. 6. There is no prescription 
against procuration. 

PROCU RATO R. 

I n the Civi l  Law 

A proctor ; a person who acts for another 
by virtue of a procuration. Dig. 3, 3, 1. 

I n Old English ' Law 

An agent or attorney ; a bailiff or servant. 
A proxy of a lord in parliament. 

· I n  Ecclesiastical Law 
One who collected the fruits of a benefice 

for another. An advocate of a religious 
house, who was to solicit the interest and 
plead the causes of the society. A proxy or 
representative of a parish church. 

PROCURATO R  F I SCAL. In ScotCh law� 
this is the title of the public prosecutor for 
each district, who institutes the preliminary 
inquiry into crime within his district. The 
office is analogous, in some respect, to that 
of "p'rosecuting attorney," "district attorney,� 
or "state's attorney" in America. 

PROCU RATOR I N  REM SUAM. Proctor (at
torney) in his own affair, or with reference 
to his own property. This term is used in 
Scotch law to denote that a person is acting 
under a procuration (power of attorney) with 
reference to a thing which has become his 
own property. See Ersk. Inst. 3, 5, 2. 

PROCURATO R L I T I S. In the civil law .. 
One who by command of another institutes 
and carries on for him a suit. Vicat, Voc. 
Jur. Procurator is properly used of the at
torney of actor (the plaintiff), defensor of 
the attorney of reU8 (the defendant). It is 
distinguished from advocatu,8, who was one 
who undertook the defence of persons, not 
things, and who was generally the patron of 
the person whose defence he prepared, the 
person himself speaking it. It is also dis
tinguished from cognitor who conducted the 
cause in the presence of his principal, and 
generally in cases of citizenship ; whereas 
the procurator conducted the cause in the' 
absence of his pi'incipal. Calvin us, Lex. 

PROCURATOR N EGOT I O RUM.  In the civil 
law. An attorriey in fact ; a manager of 
')usinesS' affairs for another person. 

PROCURATO J:l PROV I NC IIE. In Roman 
law. A provincial officer who managed the 
affairs of the revenue, and had a judicial 
power in matters that concerned the revenue. 
Adams, Rom. Ant. 178. 

In the plural, the term denotes certain 
sums of money which parish priests pay 
yearly to the bishops or archdeacons, ratione 
vi8itation�. Dig. 3, 39, 25 ;  Ayliffe, Parerg. 

�29 ; 17. Viner, Abr. 544. PROCURATORES ECCLESIIE PAROC H I A
PROCURATION FEE, or MON EY. In Eng- L IS. The old name for churcb-wardens� 

lish law. Brokerage or commission allowed Paroch . .A.ntiq. 562. 
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PROCU RATO R I UM� In O'ld English law. 
The procuratory O'r instrument by which any 
persO'n O'r cO'mmunity cQnstituted O'r delegated 
their procurator O'r proctQrs to' represent them 
in any judicial CQurt Qr cause. C�well. 

PROCU RATO RY O F  RESIGNAT I ON. In 
SCQtch law. A fO'rm of proceeding by which 
a vassal authO'rizes the feu to' be returned to' 
his superiQr. . Bell. It is analQgQus to the 
surrender Qf CQPyhQlds in England. 

PBDDIGAL 

panderer ; O'ne whO' SO'licits trade fQr a prO's
titute O'r lewd WQman. State v. Sm1th, 149 
La. 700, 90 S�. 28, 30.. One that prO'cures 
the seduction Qr ' prQstitutiQn Qf girls. The 
Qffense. is punishable by statute in England 
and America. 

One whO' uses means to' bring anything 
abO'ut, especially Qne whO' does SO' secretly 
and cO'rruptly. U. S. v. RichmQnd (C. O. A.) 
17 F.(2d) 28, 30.. 

A 
PROCURE U R. In French law. An attQr

PROC URATR I X. In Qld English law. ney ; Qne whO' has received a CQmmiSSIOn 
female agent O'r attO'rney in fact. Fleta, lib. frQm another to' act on his behalf. There 
3, c. 4, § 4. 

. 
were in France twO' classes Qf prooureul"s: 

PROCURE. In criminal law, and in analo
gQUS uses elsewhere, to "prO'cure" is to ini;. 
tiate a proceeding to' cause a thing to' be done ; 
to instigate ; to contrive, bring about, effect, 
or cause. U. S. v. Wilson, 28 Fed. Cas. 710 ; 
Gore v. Lloyd, 12 Mees. & W. 480. ; Marcus 
v. Bernstein, 117 N. C. 31, 23 S. E. 38 ; Rosen
barger v. state, 154 Ind. 425, 56 N. E. 914 ; 
Long v. State, 23 Neb. 33, 36 N. W. 310 ; 
Tabb v. Burt (Mo. Aprp.) 296 s. W. 820, 821 ; 
State v. Rieman, 118 Kan. 577, 235 P. 10.50, 
1051 ; People v. Emmel, 292 Ill. 477, 127 N. 
E. 53, 56 ; State v. NO'rris, 82 Or. 680, 162 
P. 859. 

TO' persuade, induce, prevail upon, O'r cause. 
Hines v. State, 16 Ga. App. 411, 85 S. E. 452, 
454. 

T'o Qbtain, as intoxicating liquor, for an
other. State v. Desmarais, 81 N. H. 199, 123 
A. 582, 583 ; Wales v. State, 86 Tex. Cr. R. 
183, 217 S. W. 384, 385. Compare, however, 

- PeQple v. Robertson, 284 Ill. 620, 120. N. E. 
539, 541. 

To find Qr introduce ;-said of a brO'ker 
who Qbtains a customer. Low v. Paddock 
(Mo. App.) 220 S . . W. 969, 972. TO' bring the 
seller and the buyer together so that the 
seller has an opportunity to sell. l!ritsch 
v. Hess, 49 Utah, 75, 162 P. 70, 71.. See, 
also. Miller v. Eldridge (Tex. Oiv. App.) 286 
S. W. 999, 1000. 

TO' "procure" an act to' be done is nQt 
synonymQus with to "suffer" it to' be done. 
2 Ben. 196. 

Proouring Cause 
The approximate cause ; the cause Qngl

nating a series of events, which, without 
break in their cQntinuity, result in the ac

cQmplishment of the prime object. Averill 
v. Hart & O'Farrell, 101 W. Va. 411, 132 S. 
E. 870., 875 ; Lichtig & Rothwell v� Holubar, 
78 Oal. App. 511, 248 P. 735, 737 ; N ooning 
v. Miller, 178 MG. App. 297, 165 S. W. 1119.' 
The inducing cause. Moseley-CO'mstock Real
ty Co. v. McClelland (Mo. App.) 294 S. W. 103, 
106. The direct Qr proximate cause. Custer 
v. ThaxtQn (Tex. elv. App.) 287 S. W. 528, 
529. Substantially synonymous with "effi
cient cause." B agley v. FQley, 82 Wash. 222, 
144 P. 25. 
PROCURER. One whO' prQcures fQr anQther 
the gratification of his lusts ; a pimp ; a 

Prooureurs aa negotia;, appointed by an in
dividual to' act for him in the administra
tiO'n of his affairs ; perSQns invested with � 
power O'f attorney ; corresponding to "attor
neys in fact." Procureurs aa lites were per
sons apPO'inted and authorized to' act fQr a 
party in a court o'f justice. These correspond
ed to' attQrneys at law, (now called, in Eng
land, ",solicitors of the supreme court.") The 
Qrder of procureurs was abolished in . 1791, 
and that of (1)oues established in their place. 
Mozley & Whitley. 

. 

PROC U R EUR DE LA REPUBLI QUE. (For

merly procurewr diu roi.) . In F'rench �aw. '  A 
public prosecutor, with whom rests the initia
tiO'n Qf all criminal proceedings. . IIi the exer
cise O'f his office (which appears to include 
the apprehension of Qffenders) he is entitled 
to' call to his assistance the public force, 
(posse comitatus ;) and the officers of police 
are auxiliary to him. .. 

P ROCU RE U R  GENERAL, or I M PERI AL. In 
French law. An officer of the imperial CQurt, 
who either personally . or by his deputy prO'se
cuted every Qne whO' was accused of a crime 
according to the fQrms of French law. His 
functiQns were apparently cQnfined tv prepar
ing the case fQr trial at the assizes, assisting 
in that trial, demanding the sentence in case 
Qf a convictiQn, and being present at the de
livery of the sentence. . He had a general 
superintendence over the officers of PO'lice and 
of the juges a'instruction, and he required 
frQm the procureur au roi a general report 
Qnce in every three months. BrQwn. 

PRODES H O M I NES. A term said by Tomlins 
to be frequently applied in the ancient bQQk� 
to' the barons Qf the realm, particularly as 
constituting a cO'uncil or administration Qr 
government. It is probably a corruptiQn O'f 
"prQbi hQmines." 

PRO D I GAL. In Civil Law. A person who, 
though of full age, is incapable of managing 
his affairs, and of the QbligatiQns which at
tend them, in consequence of his bad conduct� 
and for whom a curatQr is therefore appoint
ed. See Prodigus. 

According to the Code Napoleon, a French subject 
of full age, who is of extravagant habits, when ad-
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judged to be a "prodigal,.' is restrained from · deal
ing with his movables without the consent of a 

:legal adviser. 

PRO D I G US. Lat. In Roman law. A prodi
:gal : a spendthrift ; a person whose (!xtrava
gant habits manifested an inability to ad
minister his own affairs, and for whom a 
guardian might therefore be appointed. 

PROD�T I ON.  �rea90n ; treachery. 

PRO D I TO R. A traitor. 

. PROD I TO R I E. Treasonably. This is a tech
nical word formerly used in indictments for 
treason, when they were written in Latin. 
Tomlins. 

PRODUCE, 11.. The product of natural 
growth, labor, or capital. Articles produced 
or grown from or on the soil, or found in the 
soil. Newhoff Packing Co. v. Sharpe, 146 
Tenn. 293, 24.0 S. W. 1101, 11.03. The produce 
of a farm has been held not to include beef 
raised and killed thereon. Philadelphia v. 
Davis, 6 Watts. & S. (Pa.) 269. But see City 
of Higbee v. Burgin, 197 Mo. App. 682, 201 
S. W. 558. 

-Produce broker. A person whose occupation 
it is to buy or sell agricultural or farm prod
ucts. 14 U. S. St. at Large, 117 ; U. S. v� 
Simons, 1 Abb. (U. S.) 4i70, Fed. Cas. No. 
16,29'1. 

PRODUCE, v. To bring forwa rd ; to show 
or exhibit ; to bring into view or notice ; as, 
to present a play, including its presentation 
in motion pictures, Manners v. Morosco (D. 
0.) 254 F. 737, 74.0 ; to present testimony, In 
re McGuire's Will, 128 Misc. 679, 2·2:0 N. Y. S. 
773, 776 ; to produce books or writings at a 
trial in obedience to a subprena duces tecum. 

To produce, for the purpose of use in a legal hear
ing, within the meaning of a subpmna ordering a 

witness to produce a public rec�rd, means more than 
an appearance with the document in his possession, 
and implies the handing of it to the tribunal for 
perusal, and, if that is not asked, the reading aloud 
(.If it by witness or counsel. Langley v. F; W. Wool
worth Co., 46 R. 1.  394, 129 A. 1, 2. 

To make, originate, or yield, as gasoline. 
Gay Oil Co. v. State, 17.0 Ark. 587, 280. S. W. 
632, 634. To bring to the surface, as oil. 
Tedrow v. Shaffer, 23 Ohio App. 343, 155 N. 
E. 510, 511. 

To yield, as revenue. Thus, sums are "pro
duced" by taxation, not when the tax is levied, 
but when the sums are collected. Board of 
Education of Louisville v. Sea, 167 Ky. 772, 
181 S. W. 670., 673. 
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462, 465. Fruits. Elder v. Ellerbe, 135 La. 
990, 66 So. 337, 338. 

The "products" of a farm may include the in
crease of cattle on the premises. Case v. Ploutz, 154 
N. Y. S. !H4, 915, 90 Misc. 568. 

PRODUCT I O  SECT lE. In old English law. 
Production of suit ; the production by a plain
tiff of his seata or witnesses to prove the al
legations of his count. See 3 Bl. Oomm. 295. 

PRO DUCT I O N. That which is produced or 
made product ; fruit of labor ; as the pro
ductions of the earth, comprehending all veg
etables and fruits ; the productions of in
tellect, or genius, as poems and prose composi. 
tions ; the productions of art, as manufac· 
tures of every kind. Dano v. R. Co., 27 Ark. 
567. 

In political economy. The creation of ob
jects which constitute wealth. The requisites 
of production are labor, capital, and the ma
terials and motive forces afforded by nature. 
Of these, labor and the raw material of the 
globe are primary and indispensable. Natural 
motive powers may be called in to the as
sistance of labor, and are a help, but riot an 
essential, of production. The remaining 
requisite, capital, is itself the product of 
labor. Its instrumentality in production is 
therefore, in reality, that of labor in an in
direct shape. Mill, Pol. Econ. ; Wharton. 

PRODUCT I ON OF SU I T. In pleading. The 
formula, "and therefore [or thereupon] he 
brings his suit," etc., with which declarations 
always conclude. Steph. PI. 428, 429. In old _ 

pleading, this referred to the production by 
the plaintiff of his seata or suit, i. e. persons 
prepared to confirm what he had .stated in the 
declaration. The phrase has remained ; but 
the practice from which it arose is obsolete. 
3 Bla. Comm. 295. 

PROFANE. That which has not been con
secrated. By a profane place is understood 
one which is neither sacred nor sanctified nor 
religious. Dig. 11, 17, 2, 4. 

P ROFAN ELY. In a profane manner. In 
Pennsylvania, a technical word in indictments 
for the statutory offense of profanity. Upde
graph v. Com., 11 Sergo & R. (Pa.) 394. 

PRO FAN I TY. Irreverence towards sacred 
things ; particularly, an irreverent or blas
phemous use of the name of God ; punishable 
by statute in some jurisdictions. In Missis
sippi, a person standing in a church door at 
the time Sunday School was being dismissed, 
who said, "Well, the damn thing is done broke 
up," was held guilty of profanity. Orf v. 

PRODUC ENT. The party calling a witness State, 147 Miss. 160, 113 .So. 2.02. 

under the old system of the English ecclesias- P RO F ECT I T I US. Lat. In the civil law. 
tical courts. That which descends to us from our ascend

P RODUCT. With reference to property, pro-; 
ceeds ; .. . yield ; income ; .  receipt� ; �eturn. 
Gibbs v.

· 
Barkley . (Tex. Com. App.) 242 S. W. 

ants. Dig. 23, 3, 5. 

P ROFE R. In old English law. An offer ot 
proffel" ; an offer or endeavor: to proceed in 
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an action, by any man concerned to do SO. bought and sold. ' Iselin v. Flynn, 154 N. Y. S. 133, 
Cowell. 135. 90 Misc. 164. 

A return made by a sheriff of his accounts 
into the exchequer ; a payment made on such 
return. Id. 

PROFE.RT I N  CUR'I A. L. Lat. _ (Sometimes 
written profert in ()uriam.) He produces in 
court. In old practice, these words were in
serted in a declaration, as an alIegation that 
the plaintiff was ready to produce, or did 
actually produce, in court, the deed or other 
written instrument on which his suit was 
founded, in order that the court might in
spect the same and the defendant hear it read. 
The same formula was used where the de
fendant pleaded a written instrument. 

I n Modern Practice 

An allegation formally made in a pleading, 
where a party alleges a deed, that he shows 
it in court, it being in fact retained in his 
own custody. Steph. PI. 67. But by virtue of 
the allegation, the deed is then constructively 
in pos.session of the court. 6 M. & G. 277 ;  
Tucker v. State, 11 Md. 322 ; Germain v. Wil
gus, 14 C. C. A. 561, 67 F. 59'7. The profert of 
any recorded instrument, as letters patent, is 
equivalent to annexing a copy. American 
Bell Tel. Co. v. Tel. Co. (C. 0.) 34 F. 803 ; 
Tucker v. State, 11 Md. 322. This result does 
not occur, however, in the case of other docu
ments, such as a note. Waterhouse v. Sterchi 
Bros. Furniture Co., 139 Tenn. 117, 201 S. W. 
150, 151. 

Profert and oyer are abolished in England 
by the Common Law Procedure Act, 15 & 16 
Vict. c. 76 ; and a provision exists, 14 & 15 
Viet. c. 99, for allowing inspection of all doc
uments in the possession or under the con
trol of the party against whom the inspec
tion is asked. See 25 E. L. & E. 304. In many 
of the states profert has been abolished, and 
in some instances the instrument must be set 
forth in the pleading of the party relying upon 
it. 

PROFESS I O N. A public declaration respect
ing something. Ood. 10, 41, 6. 

That of which one professes knowledge ; 
the occupation, if not purely commercial, 
mechanical, agricultural, or the like, to which 
one devotes one's self ; a calling in which one 
professes to have acquired some special 
knowledge, used by way either of instruct
ing, guiding, or advising others or of serv
ing them in some art ; calling ; vocation ; em
ployment ; as the profession of arms ; the 
profession of chemist. Ballard v. Goldsby, 
142 La. 15, 76 So. 219. Divinity, medicine, 
and law are called the "learned professions." 

The distinction between the practice pf a "prof-es
sion" and the conduct of a mercantile "business," 
is that the former is purely personal, depending 
on the skill or art of the individual, while the lat
ter may consist in the ability to organize and man
age a shop or exchange where commodities are 

I n  Ecclesiastical Law 

The act of entering into a religious ' order. 
See 1i7 Vin. Abr. 545. 

PR()'FESS I O NAL. A term a pplied in the Im
migration Law, May 19, 1921, § 2, subd. "d" 
(42 Stat. 6) ,  to one undertaking or engaging 
for money as � means of subsistence in a par
ticular art. It is opposed to amateur, and as 
used in the statute refers to one who pur
sues an art and makes his ··Ii ving therefrom. 
U. S. ex reI. Liebmann v. Flynn (D. C.) 16 F. 
(2d) 1006, 1007 ; U. S. v. Commissioner of 
Immigration at Port of New York (C. C. A.) 
298 F. 449, 450. -

P RO FESS I ONAL EMPLOYM ENT. Within 
the meaning of a statute authorizing actions 
for misconduct or neglect, professional serv
ices by an attorney are not limited to litiga
tion, but include giving advice, managing a 
business, devising plans, and making collec
tions, and the employment may be recognized 
as professional, although including services 
not ordinarily classed as professional serv
ices ; whether the attorney is professionally
employed depending on the relations and 
mutual understanding of what was said and 
done, and on all the facts and circumstances 
of the particular undertaking. Case v. Ran
ney, 174 Mich. 673, 140 N. W. 943, 946. 

PROFICUA. L. Lat. In old English law. 
Profits ; especially the "issues and profits" 
of an estate in land. See Co. Litt. 142 .. 

PRO F I LE. In civil engineering, a drawing 
representing the elevation of the various 
points on the plan of a road, or the like, 
above some fixed elevation. PUb. St. Mass. 
1882, p. 1294. 

A side or sectional elevation, or a drawing 
showing a vertical section of the ground 
along a surveyed line or graded work. Also, 
an outline or contour. Taggart v. Great 
Northern Ry. Co. (D. C.) 2008 F. 455, 456. As 
used in Act March 3, 1875, c. 152, § 1, 18 St. 
482 (43 USCA § 934), granting rights of way 
through the public lands to railroads, the 
term, in view of regulations of the general 
land office, may be dee!lled to mean a map of 
alignment or of definite location. Taggart 
v. Great Northern Ry. Co. (C. C. , A.) 211 F. 
288, 292. 

P RO F I T. The advance in the price of goods 
sold beyond the cost of purchase. The gain 
made by the sale of produce or manufactures 
after deducting the value of the labor, ma� 
terials, rents, and all expenses, together with 
the interest of the capital employed. Web� 
ster. See Providence Rubber Co. v. Goodyear� 
9 Wall., 8005, 19 L. Ed. 828 ; Mundy v. Van 
Hoose, 104 Ga. 292, 30 S. E. 783 ; Hinckley 
'V. Pittsburgh Bessemer Steel Co., 7 S. Ct . . 

875, 121 U. S. 264, 30 L. Ed. 967 ; Prince v. 
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Lamb, 128 Cal. 120, nO P. 689 ; Maryland Ice 
Co. v. Arctic Ice Mach. Mfg. Co., 79 Md. 103, 
29 A. 69 ; Delaney v. Van Aulen, 84 N. Y. 23 ;  
Ford v. U. S

'
. (C. C. A.) 281 F. 298, 303 ; Lap>

ham v. Tax Com'r, 244 Mass. 40, 138 N. E. 
70'8, 710 ; McCready v. Bullis, 59 Cal. App. 
286, 210 P. 638, 640. • 

The excess of receipts over expenditures ; 
that is, net earnings. Connolly v. Davidson, 
15 Minn. 519 (Gil. 428), 2 Am. Rep. 154 ; Samet 
v. Klaff, 181 N. C. 502, 107 S. ' E. 2 ;  Tooey 
v. C. L. Percival Co., 192 Iowa, 267, 182 N. 
W. 403, 404 ;  Vida.! v. South American Securi
ties Co. (C. O. A.) 276 F. 855, 871 ; People ex 
reI. Misses Masters School v. Keys, 178 App. 
Div 677, 165 N. Y. S. 863, 864 ; McDaniel 
v. State Fair of Texas (Tex. Civ. App.) 
286 S. W. 513, 516 ; Read v. Tidewater ' 
Coal Exch., 13 Del. Ch. 195, 116 A. 898, 
904. See, also, Garter v. Phillips, 88 Oklo 
202, 212 P. 747, 750 ; Fricke v. Angemeier, 
53 Ind. App. 140, 101 N. E. 329, 332. 

The receipts of a business, deducting cur
rent expenses ; it is equivalent to net re
ceipts. Eyster v. Board of Finance, 94 U. S. 
500, 24 L. Ed. 188 ; Lepore v; Loan Ass'n, 5 
Pa. Super. Ct. 276. 

An excess of the value of returns over 
the value of advanceS'. The same as net prof
its. Buie V. Kennedy, 164 N. C. 290, 80 S. E.  
445, 446. See, also, Baxter V. Philadelphia 
& R. Ry. Co., 264 · Pa. 467, 107 A. 881, 883, 9 
A. L. R. 504 ; Crawford v. Surety Inv. Co., 
91 Kan. 748, 139 P. 481, 484. 

The term "profit," as applied to a corporation, has 
a larger meaning than "dividends," and 

'
covers ben

efits of any kind, the excess of value over cost, ac
quisition beyond expenditure, gain or advance. 
Booth v. Gross, Kelley & Co., 30 N. M. 465, 238 P. 
&29, 831, '41 A. L. R. 868. Dividends are properly de
clared only from, profits after they have been earned. 
Indiana Veneer & Lumber Co. v. Hageman, 57 Ind. 
App. 668, 105 N. E. 253, 256. 

This . is a word of very extended· signification. In 
commerce, it means the advance in the price of 
goods sold beyond the cost of purchase. In dis
tinction from the wages of labor, it is well under
stood to imply the net return to the capital of stock 
employed, after deducting all the expenses, includ
ing not only the wages of those employed by the 
capitalist, but the wages of the capitalist himself 
for superintending the employment of his capital 
or stock. Adam Smith, Wealth of Nat. b. i. c. 6, 
and M'Culloch's Notes ; Mill, Polit. Econ. c. 15 ; 
Columbus Mi,ning Co. v. Ross, 218 Ky. 98, 290 S. W. 
1052, 1053, 50 A. 1.. R. 1394. After indemnifying the 
capitalist for his outlay, there commonly remains 

. a surplus, which is his profit, the net income from 
his capital. 1 Mill, Polito Econ. C. 15. 

Profits have been divided by writers on political 
economy into gross and net,-gross profits being 
the whole difference between the value of advanc
es and the value of returns made by their employ
ment, and net profits being so much of that differ
ence as is attributable solely to the capital em
ployed. See Malthus, Political Econ. ; M'Culloch, 
Political Econ. 563. For judicial criticism of the 
expression "gross profits," see the opinion of Jes
sel, M. R., 10 App. Cas. 446. See, also� Buie v. Ken
nedy, 164 N. C. 290, 80 S. E. 445, 446. 
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The benefit, advantage, or pecuniary gain 
accruing to the owner or occupant of land 
from its actual use ; as in the familiar phrase 
"rents, issues and profits," or in the expres
sion "mesne profits." 

A devise of the rents and profits of land is equiv
alent to a devise of the land itself, and will carry 
the legal as well as the beneficial interest therein. 
2 B. & Ald. 42 ; Reed V. Reed, 9 Mass. 372 ; Fox V. 
Phelps, 17 Wend. (N. Y. ) 393 ; Earl V. Rowe, 35 Me. 
414, 58 Am. Dec. 714 ; 1 Bro. C. C. 310. 

A division sometimes made of incorporeal 

hereditaments. 2 Steph. Comm. 2. Profits 
are divided into profits a prendre and prOfits 
a ren,dre. See those titles, infra. 

Clear profit 
A net profit, or a profit above the price paid. 

Kreitz v. Gallenstein, 170 Ky. 16, 185 S. W. 
132, 134. 

Mesne prOfits 
Intermediate profits ; that is, profits which 

have been accruing between two given peri
ods. Thus, after a party has recovered the 
land itself in an action of ejectment, he fre
quently brings another action for the purpose 
of recovering the profits which have been ac
cruing or arising out of the land between the 
time when his title to the possession accrued 
or was raised and the time of his recovery in 
the action of ejectment, and such an action is 
thence termed an "action for mesne profits." 
Brown ; Roukous v. De Graft, 40 R. 1. 57, 99 
A. 821, 822 ; Wiggins v. Stewart Bros., 215 
.Ala. 9, 109 So. 101, 102 ; New York, O. & W. 
Ity. Co. ' v. Livingston, 206 App. Div. 589, 201 
N. Y. S. 629, 633. 

M esne prOfits, action of 
An action of trespass brought to recover 

profits derived from land, while the posses
sion of it has been improperly withheld ; that 
is, the yearly value of the premises. Worth
ington v. Hiss, 70 Md. 172, 16 A. 534 ; Wood
hull v. Rosenthal, 61 N. Y. ,394 ; Thompson 
Y. Bower, 60 Barb. (N. Y.) 477. 

Net profits 
Theoretically all profits are "net." (Buie 

v. Kennedy, 164 N. C. 290, 80 S. E. 445, 446.) 
But as the expression "gross profits" is some
times used to describe the mere excess of 
present value over former value, or of re
turns from sales over prime cost, the phrase 
"net profits" is appropriate to describe the 
gain which remains after the further deduc
tion of all exPenses, charges, costs, allowance 
for depreciation, etc. 

Paper Profits 
Speculative or prospective profits. Tooey v. 

C. L. PercliTal 00., 192 Iowa, 267, 182 N. W. 
403, 404. 

Profit l Prendre 

Called also "right of common." .A right ex
ercised by one man in the soil of another, ae-
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companied with participation in the profits of 
the soil thereof. A right to take a part of the 
soil or produce of the land. Gadow v. Hun., 
holtz, 160 Wis. 293, 151 N. W. 810, 811, Ann. 
Cas. 1917D, 91. The term includes the right 
to take soil, gravel, minerals, and the like 
from another's land ; Munsey v. MillS

' 
& 

Garitty, 115 Tex. 469, 283 S. W. 754, 759 ; 
Walker v. Dwelle, 187 Iowa, 1384, 175 N. 'V. 
957, 960 ; Rich v. Do,neghey; 71 Old. 204, 177 
P. 86, 89, 3 A. L. R. 352 ; Mathews Slate Co. 
of New York v. Advance Industrial Supply 
Co., 185 App: Div. 74, 172 N. Y. S. 830, 832 ; 
the right to take seaweed ; Hill v. Lord, 
48 Me. 100 ; and to take coal or tim
ber ; Huff v. McCauley, 53 Pa. 206, 91 Am. 
Dec. 203 ; the right to hunt ; St. Helen Shoot
ing Club v. Mogle, 234 Mich. 60, 207 N. W. 915, 
917 ; Council v. Sanderlin, 183 N. C. 253, 111 
S. E. 365, 367, 32 A. L. R. 1527 ; or fish ; Fitz
gerald v. Firbank, [1897] 2 Oh. 96, 101 ; 
Mitchell v. D'Oilier, 53 A. 467, 68 N.' J. L. 
375, 59 L. R. A. 949 ; Turner v. Hebron, 22 
A. 9'51, 61 Conn. 175, 14 L. R. A. 386 ; and the 
right to cut grass ; Baker v. Kenney, 145 
Iowa, 638, 124 N. W. 901, 139 Am. St. Rep. 
456 ; but not the right to take running water, 
since it is not a product of the soil ; Hill v. 
Lord, 48 Me. 83. Profits a prendre differ from 
easements, in that the former are rights of 
profit, and the latter are mere rights of con
venience without profit. Gale, Easem. 1 ;  
Hall, Profits a Prendre, 1. See Payne v. 
Sheets, 75 Vt. 335, 55 A. 656 ; Black v. Elk
horn Min. Co. (C. 0.) 49 F. 549 ; Bingham v. 
Salene, 15 Or. 208, 14 P. 523, 3 Am. St. Rep. 
152 ; Pierce v. Keator, 70 N. Y. 422, 26 Am. 
Rep. 612. A profit a prendre is considered an 
interest or estate in the Land itself ; 19 C. J. 
870, § 10 ; whereas an easement is a privilege 
without profit. Walker v. Dwelle, 187 Iowa, 
1384, 175 N. W. 957, 958 ; Saratoga State 
Waters Corpo'ration v. Pratt, 227 N. Y. 429, 
125 N. E. 834, 838. But a profit a prendre is 
sometimes spoken of as an easement, espe
cially when appurtenant to a dominant tene
ment. See Grubb v. Grubb, 74 Pa. 25, 33. 
The right can be acquired only by grant or 
prescription, and not by custom �r parol. , 19 
C. J. 871, § 12 ; Council v. Sanderlin, 183 N. 
0. 253, 111 S. E. 365, 367, 32 A. L. R. 1527. 

Profit a Rendre 

Such as is received at the hands of and 
rendered by another. The term comprehends 
rents and services. Ham. N. P. 192. 

Profit and Loss 

The gain or loss arising from goods bought 
or sold, or from carrying on any other busi
ness, the former of which, in book-keeping, is 
placed on the creditor's side ; the latter on 
the debtor's side. 

Surplus Profits 
'Within the meaning of a statute prohibit

ing the declaration of corporate dividends 
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other than from such profits, the excess of re-" 
ceipts over expenditures, or net earnings or 
rece�pts, or gross receipts, less expenses of op
eration. Southern California Home Build
ers v. Young, 45 Oal. App. 679, 188 P. 586, 
591. Of a corporation, the differerice over and 
above the capital stock, debts, and liabilities. 
'Vestern & Southern Fire Ins. Co. v. Mur
phey, 56 Okl. 702, 156 P. 885, 890. 

PROFITEERI NG.  The acquisition of exces
sive profits ;-usually used as a term of re
proach and dishonor. Mount v. Welsh, 118 
Or. 568, 247 P. 815, 822. 

PROGENER. Lat. In the civil law. A 
grandson-in-Iaw. Dig. 38, 10, 4, 6. 

PROGRESSI ON. That state of a business 
which is neither the commencement nor the 
end. Some act done after the matter has 
commenced, and before it is completed. 
Plowd. 343. 

Prohibetur  ne qu is fac,iat in suo quod nocere 
possit al ieno. It is forbidden for any one to 
do or make on his own [land] what may in
jure another's. 9 Coke, 59a. 

. 

PRO H I B I T. To forbid by law ; to prevent ; 
-not synonymous with "regulate." Simp
kins v. State, 35 Old. Cr. 143, 249 P. 168, 170 ; 
Arkansas Railroad Commission v. Independ
ent Bus Lines, 172 Ark. 3, 285, S. W. 388, 390. 

PROH I B ITED D EG REES. Those degrees of 
relationship by consanguinity which are so 
close that marriage between persons related 
to each other in any of such degrees is forbid
den by law. See State v. Guiton, 51 La. Ann. 
155, 24 So. 784. 

PROH I B IT I O  DE VASTO, D I RECTA PART I .  
A judicial writ which was formerly addressed 
to a tenant, prohibiting him from waste, pend
ing suit. Reg. Jud. 21 ; Moore, 917. 

PRO H I B I T I ON. Inhibition ; interdiction. 
Talbott v. Oasualty Co., 74 Md. 545, 22 A. 395, 
13 L. R. A. 584. 

In practice. The name of a writ issued by 
a superior court, directed to the judge and 
parties of a suit in an inferior court,' com
manding them to cease from the prosecution 
of the same, upon a suggestion that the cause 
originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, 
but to the cognizance of some other court. 3 
Bl. Comm. 112 ; City of Palestine v. City of 
Houston (Tex. Civ. App.) 262 S. W. 215, 220 ; 
.People ex reI. Jimeso-n Y. Shongo, 83 Misc. 
325, 144 N. Y. S. 885, 886 ; Re Fassett, 142 U. 
S. 479, 12 S. Ct. 295, 35 L. Ed. 1087 ; Alexan
der v. Croll ott, 199 U. S. 580, 26 S. Ct. 161, 
50 L. Ed. 317. 

An extraordinary writ, issued by a superior court 
to an inferior court to prevent the latter from ex
ceeding its jurisdiction, either by prohibiting it from 
assuming jurisdiction in a matter over which it 
has no control, or from going beyond its legitimate 
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powers in a matter of which it has jurisdiction. 
State v. Medler, 19 N. M. 25,2, 142 P. 376, 377. 

An extraordinary judicial writ issuing out of a 
court of superior jurisd!ction, directed to an inferior 
court or tribUnal exercising judicial powers, for 
the purpose of preventing the inferior tribunal from 
usurping a jurisdiction with which it is not lawful
ly vested ; Hylan v. Finegan, 174 N. Y. S. 45, 49, 
105 Misc. 685 ; Ferguson v. Martineau, 115 Ark. 317, 
171 S. W. 472, 474, Ann. Cas. 1916E, 421 ; Kelley v. 
State, 94 Ohio St. 331, 114 N. E. 255, 256 ; State v. 
Stanfield. 11 Ok!. Cr. 147, 143 P. 519, 522 ; from as
suming or exercising jurisdiction over matters be
yond its cognizance ; State v. Court of Common 
Pleas of Cuyahoga County, 98 Ohio St. 164, 120 N. E. 
335 ; Jackson v. Calhoun, 156 Ga. 756, 120 S. E. 114, 
115 ; or from exceeding its jurisdiction in matters of 
which it has cognizance. Jackson v. Calhoun, 156 
Ga. 756, 120 S. E. 114, 115 ; State v. Duffy, 114 Ohio 
St. 702, 152 N. E. 656, 657 ; Bank of Arizona v. Su
perior Court of Yavapai County, 30 Ariz. 72, 245 P. 
366, 368. 

The writ of prohibition. is the counterpart of the 
writ of mandate. It arrests the proceedings of any 
tribunal, corporation, board, or person, when such 
proceedings are without or in excess of the juris
diction of such tribunal, corporation, board, or per
son. Code Civ. Proc. Cal. § 1102. State v. Packard, 
32 N. D. 301, 155 N. W. 666, 667 ; Perrault v. Robin
son, 29 Idaho, 267, 158 P. 1074, 1075. And see Mayo v. 
James, 12 Grat. (Va.) 23 ; People v. Judge of Supe
rior Court (Mich. ) 2 N. W. 919 ; State v. Ward, 70 
Minn. 58, 72 N. W. 825 ; Johnston v. Hunter, 50 W. 
Va. 52, 40 S. E. 448 ; Appo v. People, 20 N. Y. 531 ; 
Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. 
Ed. 215 ; State v. Evans, 88 Wis. 255, 60 N. W. 433. 

ProhibItion may, where the action sought to be 
prohibited is judicial in its nature, be exercised 
against public officers. State ex reI. United States 
Fidelity & Guaranty Co. v. Harty, 276 Mo. 583, 208 
S. W. 835, 838. 

The term prohibition is alsO' applied to' the 
interdictiO'n O'f making, possessing, selling Qr 
giving away, intoxicating liquO'rs, either ab
sQlutely, Qr fO'r beverage purposes, 0'1' fQr 
O'ther than medicinal, scientific, and sa(!ra
mental purposes. 
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PRO LES. Lat. Offspring ; prQgeny ; the is
sue O'f a lawful marriage. In its enlarged 
sense, it signifies any children. 

Proles sequitur sortem paternam. The O'ff
spring fO'llows the cO'nditiQn O'f the father. 
Lynch v. Clarke, 1 Sandf. Ch. (N. Y.) 583, 660. 

PRO LETARIAT, PRO LETARIAT E. The 
class or bQdy Qf prO'letarians. Webster, Dict. 

The class of unski1led laborers, without 
property O'r capital, engaged in the IQwer 
grades Qf wQrk. People v. Gitl�w, 234 N. Y. 
132, 136 N. E. 317, 322. 

The class Qf proletarii (see the next title) ; 
the lowest sti'atum O'f the peQple Qf a coun
try, cQnsisting mainly of the waste Qf O'th
er classes, or Qf those fractions Qf the PO'P
ulatiO'n whO', by their iSQlation and their 
poverty, have nO' place in the established 0'1'
der O'f society. 

P RO LETARI US. Lat. In RQman law. A 
proletary ; a persO'n O'f poor Qr mean cO'ndi
tiQn ; Qne amO'ng the cO'mmO'n peQple whQse 
fortunes were belO'w a certain valuatiO'n ; Qne 
O'f a class of citizens whO' were SO' pOQr that 
they could nQt serve the state with money, 
but Qnly with their children, (proles.) Cal
vin. ; Vicat. 

PROLI C I DE. In medical jurisprudence. A 
wO'rd used to' designate the destructiO'n Qf the 
human offspring. Jurists divide the subject 
intO' feticide, O'r the destructiQn Qf the fetu8 
in 1ltero, and infanticide, Qr the destructiQn 
O'f the new-bO'rn infant. Ry. Medl Jur. 280. 

PRO L I X I TY. The unnecessary and super
fluous statement O'f facts in pleading or in 
evidence. This will be rejected as imperti
nent. 7 Price, 278, nO'te. 

PROLOCUTOR. In ecclesiastical law. The 
president 0'1' chairman O'f a cO'nvO'catiQn. The 
speaker O'f the house O'f IO'rds is called the 
prolQcutQr. The O'ffice belongs to' the IO'rd 
chancellor by prescriptiQn ; 3 Steph. Comm. 
347. 

PRO LONGAT I ON. Time added to' the dura-

PROH I B I T I V E  I M PED I M ENTS. ThQse im
pediments to' a marriage which are O'nJy fO'I
IQwed by a punishment, but dO' nO't render the 
marriage null. BO'wyer, MO'd. Civil Law, 44. 
See Impediments. 

tiO'n O'f something ; an extension of the time 
A limited fQr the perfO'rmance Qf an agreement. P ROJECT I O. Lat. In Qld English law. 

thrQwing up . Qf earth by the sea. 

PROJET. Fr. In internatiQnal law. The 
draft Qf a prQPO'sed treaty Qr cQnventiO'n. 

PROJET D E  LO I .  A bill in a legislative bO'dy. 

Prolem ante matrimonium natam, ita ut post" 
l egitimam, lex civilis succeder'e facit In hreredi· 
tate parentum ; sed prolem,  quam matrimonium 
non  parit, suooedere non sinit l ex  Anglorum. 
FQrtesc. c.  39. The civil law permits the Qff- ' 
spring bQrn befQre marriage, prQvided such 
Qffspring be afterwards legitimized, to' be the 
heirs Qf their parents ; but the law Qf . the 
English dQes not suffer the Qffspring not pro
duced by the marriage to succeed. 

PROLYT IE .  In Roman law. A term applied 
to students Qf law in the fifth and last year 
of their cO'urse ; as being in advance O'f the 
Lytre, 0'1' stooents of the fQurth year. Calvin. 
They were left during this year very much 
to' their own directiO'n, and took the name 
prO'lytre, omnio solutio They studied chiefly 
the Code and the imperial cQnstitutions. 

PROMATERTERA. Lat. In the civil law. 
A maternal great-aunt ; the sister Qf Qne's 
grandmQther. Inst. 3. 6. 3. ;  Dig. 38. 10. 10. 
14. 

P ROMATERTERA MAGNA. Lat. In the 
civil law. A great-great-aunt. 

BL.LAW DICT.(3D ED.) 
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P ROM I SE. A declaratio.n which binds the 
person who. makes it, either in hono.r, co.n
science, o.r law, to. do o.r forbear a certain 
specific act. and which gives to. the person to 
whom made a right to expect or claim the per
formance of some particular thing. · Hoskins 
v. Black, 190 Ky. 98, 226 S. W. 384, 385. 

A declaratio.n, verbal or written, made by 
one person to another fQr a good or valuable 
consideration, in the nature Qf a covenant by 
which the prQmisor binds himself to' do 0.1' 
forbear SQme act, and gives to. tIie promisee 
a legal right to demand and enforce a fulfill
ment. See Taylo.r v. Miller, 113 N. C. 340, 18 
S. E. 504 ; NewcO'mb v. Clark, 1 DeniO' (N. Y.) 
228 ; Foute v. BacO'n, 2 Cush. (Miss.) 164 ; U. 
S. v. Baltic Mills Co.,  124 F. 41, 59 C. C. A. 
558 ; SCQtt v. S. H. Kress & Co. (Tex. Civ. 
App.) 191 S. W. 714, 716. 

While a "promise" is sometimes loosely defined 
as a declaration by any person of his intent�on to 
do or for'bear . from anything at the request or for 
the use of another, Finlay v. Swirsky, 103 Conn. 
62( 131 A. 420, 423 ; Beck v. Wilkins-Ricks Co., 186 
N. C. 210, 119 S. E. 235, 236 ; it is to be distinguished, 
on the one hand, from a mere declaration of inten
tion involving no engagement or assurance as to 
the future ; Holt v. Akarman, 84 N. J. Law, 371, 86 
A. 408, 409 ; Scott v. S. H. Kress & Co. (Tex. Civ. 
App.)  191 S. W. 714, 716 ; and, on the other, from 
"agreement," which is an obligation arising upon 
reciprocal · promises, or upon a promise founded on 
a consideration. Abbott. 

Strictly speaking a promise is not a representa
tion ; the failure to make it good. may give a cause 
of action, but it is not a false representation, which 
will authorize the rescission of a contract ; Cun
yus v. Guenther, 96 Ala. 56

'
4, 11 South. 649. 

Fictitious Prom ise 

"Fictitious promises," sO'metimes called 
"implied promises," 0'1' "prQmises implied in 
law," occur in the case O'f tho.se co.ntraCts 
which were invented to' enable persO'ns in 
certain cases to' take advantage O'f the old 
rules o.f pleading peculiar to' contracts, and 
which are not now O'f practical importance. 
Sweet. 

M utual Prom ises 
PrO'mises simultaneO'usly made by and be

tween twO' parties ; each promise being the 
cO'nsideratiO'n fo.r the O'ther. AnsQn CQntr. 
72 ; . 14 1\1. & W. 855. 

Naked Prom ise 
One given withO'ut any co.nsideratiQn, 

equivalent, or reciprocal O'bligatiO'n, and fo.r 
that reason no.t enfO'rceable at law. See 
Arend v. Smith, 151 N. Y. 502, 45 N. E. 872. 

New Prom ise 
An undertaking O'r promise, based upon and 

having relation to' a former prO'mise which, 
fO'r sO'me reasQn, can no longer be enfo.rced, 
whereby the pro.misor recognizes and re
vives such fQrmer promise and engages to' 
fulfill it. 

PROMISSORY. NOTE 

Parol Promise 
A simple contract ; a verbal promise. 2 

Steph. CQmm. 109. 

Promise 0' Marriage 
A contract mutually entered into by a man 

and a woman that they will marry each 
O'ther. 

Promise to Pay the Debt of Another 
Within the statute Qf frauds, a pro.mise to' 

pay the d.ebt of anQther is an undertaking by 
a person not befQre liable, for the purpose Qf 
securing 0.1' perfO'rming the same duty for 
which the party for whO'm the undertaking .is 
made, continues liable. Dillaby v. "Wilcox, 
60 Conn. 71, 22 A. 491, 13 L. R. A. 643, 25 Am. 
St. Rep. 299. 

PROM ISEE. One to' whQm a promise has 
been made. 

PRO M I SO R. One who makes a prQmise. 

PROM ISSO R. Lat. In the civil law. A 
promiser ; prQperly the "party whO' undertook 
to do a thing in answer to the interrQgation o.f 
the other party, whO' was called the "stipu
lato.r." 

PRO M I SSO RY. Containing or consisting of 
a prQmise ; in the nature o.f a prQmise ; stipu
lating or engaging fQr a future act 0.1' CQurse 
O'f conduct. 

PRO M I SSO RY NOTE. A prQmise Qr engage
ment, in writing, to' pay a specified sum at a 
time therein limited, or Qn demand, or at 
sight, to a persQn therein named, 0'1' to' his or
der, or bearer. Byles, Bills, 1, 4'; Hall v. 
Farmer, 5 DeniO' (N. Y.) 484. A written prQm
ise made by one 0'1' mQre to pay another, or 
order, 0'1' bearer, at a specified time, a specific 
amQunt Qf money, O'r Qther articles O'f value. 
CQde Ga. 1882, § 2774 (Oiv. CQde 1910, § 4270). 
See PrYQr v. American Trust & Banking 00., 
15 Ga. App. 822, 84 S. E. 312, 314. An unCQn
ditiQnal written promise, signed by the mak
er, to pay absQlutely and at all events a sum 
certain in mQney, either to' the bearer or to a 
persQn therein designated 0.1' his Qrder. Benj. 
Chalm. Bills & N. art. 271 ; Harrison v. Beals, 
111 Or. 563, 222 P. 728, 730' ; at a time speci
fied therein, or at a time which must certainly 
arrive ; IQwa State Savings Bank v. Wignall, 
53 Ok!. 641, 157 P. 725 ; Lanum v. HarringtQn, 
267 Ill. 57, 10'7 N. E. 826, 828. A written 
prQmise to' pay a certain sum Qf mQney, at a 
future time, uncQnditionally. Brenzer v. 
Wightman, 7 Watts & s. (Pa.) 264 ; Kimball 
v. HuntingtQn, 10 Wend. (N. Y.) 675, 2'5 Am. 
Dec. 590 ; Franklin v. March, 6 N. H. 364, 25 
Am. Dec. 462 ; BrQoks v. Owen, 112 Mo. 251, 
19 S. W. 723, 20 S. W. 492. By the UnifQrm 
NegQtiable Instruments Act, a negotiable 
promi88ory note is defined as an uncQndition
al promise in writing made by Qne per.son to' 
anQther signed by the maker engaging to' pay 
Qn demand, 0'1' at a fixed or determinable fu-
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ture time, a sum certain in money to' Qrder or 
to' bearer. Where a note is drawn to the 
maker's o.wn Qrder, it is not complete until in
dOi"sed by him. Section 184. 

As tOo promissory "Oath," "Representation," 
and "'Varranty," see those titles. 

PROM OTE. To contribute to growth, en
largement, or prosperity of ; to fQrward ; to' 
further ; to' encourage ; to advance. People 
v. Augustine, 232 Mich. 29, 204 N. W. 747, 
749. 

PRO M OTER. One who pro.motes, urges on, 
enCQurages, incites, advances, etc. Martin v. 
Street ImprQvement Dist. No.. 324 of City of 
Little Rock, 167 Ark. 108, 266 S. W. 941, 942. 
One pro.mQting a plan by which it is hoped to' 
insure the success O'f a business venture. Oas
kie v. State Corporation Commission, 145 Va. 
4'59, 134 S.  E. 583, 584. 

I n  General 

A "prOomoter" may be either a person whO' 
assists (by securing or furnishing capital or 
Qtherwise) in starting or forwarding a finan
cial, industrial, or commercial enterprise, as 
a joint-stock company, or a corporation, o.r 
Qne who makes this his business. New Stand
ard Dic. "The persons who, fO'r themselves or 
Qthers, take the preliminary steps to the or
ganization of a corpO'ration are called promot
ers." 1 ThompsO'n on Corporations, § 81. Mc
Ree v. Quitman Oil Co., 16 Ga. App. 12, 84 S. 
E. 487. See Cassidy v. RO'se, 108 Ok!. 282, 236 
P. 591, 594. 

In the law relating to corpQrations, those 
persons are called the "promoters" O'f a com
pany whO' first associate theniselves together 
for the purpose of O'rganizing the company, is
suing its prOospectus, procuring subscriptions 
to the stock, securing a charter, etc. See 
Dickerman v. Northern Trust Co., 176 U. S. 
181, 20 S. Ot. 311, 44 L. Ed. 423 ; Bosher v. 
Richmond & H. Land Co., 89 Va. 455, 16 S. E. 
360, 37 Am. St. Rep. 879 ; Yale Gas Stove Co. 
v. Wilco'x, 64 Conn. 101, 29 A. 303, 25 L. R. A. 
90, 42 Am. St. Rep. 159 ; Densmore Oil CO. v. 
DensmO're, 64 Pa. 49. 

I n English Practice 
, Those persons who, in popular and penal 
actiO'ns, prosecute Qffenders in their own 
names and that of the king, and are thereby 
entitled to' part of the fines and penalties for 
their pains, are called "prO'moters." Brown. 

I n Ecclesiastical Law 
One who puts in motion an ecclesiastical 

tribunal, for the purpose Qf correcting the 
manners of any person who has viQlated the 
laws ecclesiastical ; and one whO' takes such 
a course is said to' "promote the office O'f the 
judge." See MO'zley & Whitley. 

In England 
The term is also applied to' persQns QJ' CQr

PO'rations at whose instance private bills are 
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introduced intO' and passed through parlia
ment, especially those who press forward bills 
for the taking of land for railways and other 
pU'blic purposes, whO' are then called promot
ers, of the undertaking. 

PROM OVENT. A plaintiff in a suit of d'upZex 
quere7a, (q. v.) 2 Prob. Div. 192. 

PROMPT. Quick, sudden, O'r precipitate. 
One 'who is ready is said tOo be prepared at the 
moment ; one whO' is prompt is said to' be pre
pared beforehand. Tobias v. Lissberger, 105 
N. Y. 412, 12 N. E. 13, 59 Am. Rep. 509. 

PROMPT DELIVERY. This term means 
within a few days at most. Acme-Evans Co. 
v. Hunter, 194 Ill. App. 542, 543. Delivery as 
prO'mptly as possible, all things considered. 
Meyer Bros. Drug 00. v. Callison, 120 Wash. 
378, 207 P. 683, 684. 

PROMPT SH I PM ENT. Shipment within a 
reasonable time. Kelley-Clarke CO'. v. Leslie, 
61 Cal. App. 559, 215 P. 6099, 702. 

PRO M PTLY. "Promptly" is the ' adverbial 
fQrm Qf the wQrd "prQmpt," which means 
ready and quick to' act as occasion demands. 
Missouri, K. & T. Ry. Co. v. Missouri Pac. Ry. 
00., 103 Kan. 1, 175 P. 97, 103. 

The meaning of the word depends largely 
on the facts in each case. Irvin v. KQehler 
(C. C. A.) 230 F. 795, 796. See Western Union 
Telegraph CO'. v. Barbour, 206 Ala. 129, 89 
So. 2GO, 30D, 17 A. L. R. 103 ; City of Pendle
tO'n v. Jeffrey & Bufton, 95 Or. 447, 188 P. 
176, 178 ; Jordy v. Dunlevie, 139 Ga. 325, 77 
So. E. 162" 1605 ; Stovall & Strickland v. Mc
Brayer, 20 Ga. App. 93, G2 S. E. 543. 

PRO M U LGARE. Lat. In Roman law. TO' 
make public ; to' make publicly known ; to' 
promulgate. TO' publish Qr make known a 
law after its enactment. 

PRO M U LGATE. To publish ; to announce 
officially ; to make public as important or ob
ligatory. See Wooden v. Western New York 
& P. R. CO'. (Super. Ct.) 18 N. Y. S. 769 ; Oa
zort v. State, 130 Ark. 453, 198 S. W. 103, 104 ; 
Price v. Supreme Home of the Ancient Order 
of Pilgrims (Tex. Com. App.) 285 S. W. 310, 
312. 

PROM U LGAT I ON.  The order given to cause 
a law to be executed, and to make it public ; 
it differs from publication. 1 Bl. Comm. 45 ; 
Stat. 6 Hen. VI. c. 4. 

In modern practice, it is usually by publish
ing one or more volumes of the laws and cir
culating them among public officials and sell
ing them. As to' the practice in England at 
variQus times, see Record Com. in 7 · SeI. Es-
says in AngIQ-Amer. L. H. 168. 

As to' the rules of a railway company it 
means made known ; brought to' the attention 
of the service affected thereby, so that a serv
ant is bound to take notice ; Wooden v. R. 
CO'. (Super.) 18 N. Y. S. 768. 
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Formerly promulgation meant · introducing 
a Ibill to the senate ; Au st. JUl'. Leet. 28. 

This contract is called promutttum, because it has 
much resemblance to that of mutuum,. This resem
blance consists in this : first, that in both a sum 
of money or some fungible things are required ; 
8econd, that in both there must be a transfer of the 
property in the thing ; third, that in both there must 
be returned the same amount or quantity of the 
thing received. But, though there is this general 
resemblance between the two, the mutu,t�1n differs es
sentially from the promutuum. The former is the 
actual contract of the parties, made expressly, but 
the latter is a qua8i-contract, which is the effect of 
an error or mistake. 1 Bouvier, lnst. n. 1125. 

PROOF 

Aylffre defines "judicial proof" to ' be a clear and 

evident declaration or demonstration of a matter 

which was 'before doubtful, conveyed in a judicial 

manner by fit and proper arguments, and likewise 

by all other legal methods-First, by fit and proper 

arguments, such as conjectures, presumptions, indi
cia, and other adminicular ways and means ; sec

ondZy, by legal methods, or methods according to 
law, such as witnesses, public instruments, and the 
like. Ayl. Par . . 442. 

Proof is the perfection of evidence ; for without 
evidence there is no proof, although there may be 
evidence which does not amount to proof : for ex
ample, if a man is found murdered at a spot where 
another has been seen walking but a short time be
fore, this fact will be evidence to show that the lat-

PROMUTUUM.  Lat. In the civil law. 
tel' was the murderer, but, standing alone, will be 

A very far from proof of it. 

quasi contract, by which he who receives a 
certain sum of money, or a certain quantity 
of fungible things, which have been paid to 
him through mistake, contracts towards the 
payer the ohligation of returning him as 
much. Poth. de l'Usure, pt. 3, s. 1, a. 1 .  

"Proof" when used in a legislative enactment 
means competent and legal evidence, testimony con
forming to fundamental rules of proof, excluding 
hearsay evidence, however trustworthy. Hand v. 
Nolan, 1 N. J. Misc. 428, 136 A. 430, 431. 

For the distinction between "proof," evi
dence," "belief," and "testimony," see Evi

PRON EPOS. Lat. In the civil law. A great-
dence. 

grandson. Inst. 3, 6, 1 ;  Bract. fol. 67. 

PRONEPT I S. Lat. In the civil law. A 
great-granddaughter. Inst. 3, 6, 1 ;  Bract. fol. 
67. Also, a niece's daughter. Ainsworth, 
Dict. 

PRON OTARY. First notary. See Prothono
tary. 

PRONOU NCE. To utter formally, officially, 
and solemnly ; to deelare or affirm ; to de
clare aloud and in a formal manner. In this 
sense a court is said to "pronounce" judgment 
or a sentence. See Ex parte Orawford, 36 
Tex. Cr. R. 180, 36 S,. W. 92 ; Griffin v. State, 
12 Ga. App. 615, 77 S. E. 1080, 1082 ; People v. 
Walker, 76 Cal. App. 19'2, 244 P. 94, 98 ; Grif
fin v. State, 12 Ga. App. 615 (2), 618, 77 S. E. 
1080 ; Sanders v. State, 18 Ga. App. 786, 90 
S. E. 728. 

PRONUNCIAT I ON. L. Fr. A sentence or de
cree. Kelham. 

PRON U RUS. Lat. In the civil law. The 
wife of a grandson or great-grandson. Dig. 
38, 10, 4, 6. 

PROOF. Proof is the effect of evidence ; the 
establishment of a fact by evidence. Code 
Giv. Proc. Gal. § 1824. And see Nevling v. 
Com., 98 Pa. 328 ; Tift v. Jones, 77 Ga. 181, 
a s. E. 399 ; ·Powell v. State, 101 Ga. 9, 29 
S. E. 300, 65 Am. St. Rep. 277 ; Jastrzembski 
v. Marxhausen; 120 Mich. 677, 79 N. W. 935. 

In general, any fact or circumstance which 
leads the mind to the affirmative or negative 
of .any proposition constitutes "proof." Nau
ful v. National Loan & Exchange Bank of 
Columbia, 111 S. C. 309, 97 S. E. 843, 845. 

In civil process, a sufficient reason for as
senting to the truth of a juridical proposition 
iby which a party seeks either to maintain his 
<own claim or to defeat the claim of another. 
Whart. Ev. § 1. 

Affirmative Proof 

"Affirmative proof" means evidence estab
lishing the fact in dispute by a preponderance 
of the evidence. Boardman v. Lorentzen, 155 
Wis. 566, 145 N. W. 750, 755,, 52 L. R. A. (N. S.) 
476. 

Burden of Proof 
See that title. 

Conclusive· Proof 

As used in a statute providing for an action 
against a county for injury to cattle result
ing from dipping for eradication of cattle 
ticks, it has been !held to be equivalent to the 
expression, "to a moral certainty" or "beyond 
a reasonable doubt," me'aning a higher degree 
of proof than by a preponderance of the evi
dence. See the titles Moral and Doubt. 
Covington County v. Fite, 120 Miss. 421, 82 
So. 308, 309. 

De·g ree of Proof 

"Degree of proof" refers to effect of evi
dence rather than medium by which truth is 
established, and in this sense expressions 
"preponderance of evidence" and "proof be
yond reasonable doubt" are used. Sowle v. 
Sowle, 115 Neb. 79'5, 215, N. W. 122, 123. 

Full Proof 
See Full. 

Half Proof 
See Half. 

Negative Proof 

See Positive Proof, infra. 

Prel iminary Proof 
See Preliminary. 

Positive Proof 

Direct or affirmative proof ; that which die 
rectly establishes the fact in question ; as 
opposed to negative proof, which establislhes 
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the fact by showing that its opposite is not PROPAGATE. To cause to spread. In re 
or cannot be true. Niles v. Rhodes, 7 Mich. Atkinson's 'Vill, 12() Misc. Rep. 186, 197 N. Y. 
378 ; Falkner v. Behr, 75 Ga. 674 ; Schrack S. 831, 832. 
v. McKnight, 84 Pa. 30. 

Proof Evident  o r  Presumption Great 

Within the meaning of a provision that bail 
should be denied in capital cases where the 
"proof is evident" or the "presumption great," 
"proof , evident" or "presumption great" 
refers to a case where the evidence is clear 
and strong, leading a well-guarded and dis
passionate judgment to the conclusion tlhat 
the offense has been committed as charged, 
that the accused is the guilty agent, and that 
he would probably be punished cap,itally if 
the law is administered. IDx parte Burgess, 
309 Mo. 397, 274 S. W. 423, 426. In applica
tions for bail where there is substantial, af
firmative, and positive legal evidence that is 
not fully impeached or clearly discredited, up
'On which evidence a verdict of guilty of the 
'Capital offense charged may be lawfully 
:found and sustained, and vhe entir� evidence 
<does not clearly show merely a .  probability 
'Of guilt of a capital offense, then it may be 
considered that "the proof is evident or the 
presumption great" of a capital offense, with
in the· meaning of the constitutional provision 
on the subject, and bail may not be allowed, 
even though such evidence of guilt of a cap
ital offense may be sharply contradicted by 
other competent and unimpeached evidence, 
and even though such contradictory evidence, 
if believed by a jury at a trial, would justify 
a verdict of acquittal or a verdict of guilty 
of a lesser crime that may be included in the 
capital offense charged. Ex parte Tully, 70 
Fla. 1, 661 So. 296, 297. 

Proof of Debt 

The formal establishment by a creditor of 
his debt or claim, in some prescribed manner, 
(as, by his affidavit or otherwise,) as a pre
liminary to its allowance, along with others, 
against an estate or property to be divided, 
such a s  the estate of a bankrupt or insolvent, 
a deceased person or a firm or company in 
liq uida tion. 

Proof of Spirits 

Testing the strength of alcoholic spirits, 
also the degree of strength ; as high proof, 
first proof, second, third, and fourth proofs. 
In the internal revenue law it is used in the 
sense of degree of strength. Louisville P. W. 
Co. v. Collector, 49 F. 561, 1 C. C. A. 371, 6 
U. S. App. 53. 

Proof of Will 

A term having the same meaning as �'pro
bate," (q. v.,) and used interchangeably with 
it. 

P RO·P. An upright post wedged between the 
roof ..and the floor of a mine to support the 
roof. Big Branch Coal Co. v. Wrenchie, i6() 
Ky. 668, 170 S. W. 14, 16. 

PROPATRUUS. Lat. In the civil law. A 
great-grandfather's brother. Inst. 3, 6, 3 ; 
Bract. fol. 68b. 

. 

PROPATRUUS MAGNUS. In the civil law. 
A great-great-uncle. 

PROPER. That which is fit, suitable, appro
priate, adapted, correct. See Knox v. Lee, 
12 Wall. 457, 20 L. Ed. 287 ; Griswold v. Hep
burn, 2 Duv. (Ky.) 20 ;  Westfield v. Warren, 
8 N. J. Law, 251 ; Jeffersonville Mfg. Co. v. 
Holden, 180 Ind. 301, 102 N. E. 21, 23 ; Phil
lips Sheet & Tin Plate Co. v. Amalgamated 
Ass'n of Iron, Steel & Tin Workers (D. O.) 
208 F. 335, 343. Reasonably sufficient. Hous
ton & T. C. Ry. Co. v. Kujawa (Tex. Civ. App.) 
265 S. W. 186" 187 ; Abbey v. Schaff, 108 Kan. 
88, 194 P. 191, 100 ; Freedom Casket 00. v. 
McManus (C. C. A.) 218 F. 323, 326. 

Peculiar ; naturally or essentially belong
ing to a person or thing ; not common ; ap
propriate ; one's own. 

PROPER FEU DS. In feudal law, the orig
inal and genuine feuds held by purely mili
tary service. 

PROPER I N DEPEND ENT ADV I CE. "Prop-
' 

er independent a dvice" to donor means that 
he had preliminary benefit of conferring up� 
on subject of intended gift with a person who 
was not only competent to inform him cor
rectly of its legal effect, but who was so dis
associated from interests of donee as to be 
in position to' advise with donor impartially 
and confidentially as to consequences to 
donor of his proposed gift. Blume v. Blume, 
90 N. J. Eq. 258, 106 A. 367, 368 ; Zwirtz v. 
Dorl, 123 Oklo 284, 253 P. 75, 77. 

PROPER PARTI ES. A proper party, as dis
tinguished from a necessary party, is one who 
has an interest in the su'bject-matter of the 
litigation, whiClh may be conveniently settled 
therein ; one without whom a substantial de
cree may be made, but not a d-ecree which 
shall completely settle all the questions whiCh 
may be involved' in the controversy and con
clude the rights of all the persons who have 
any interest in the subject of the litigation. 
See Kelley V. Boettcher, 85 F. 55, 29 C. C. A. 
14 ; Tatum v. Ro'berts, 59 Minn. 52, 60 N. W. 
848. 

PROPERTY. That which is peculiar or prop
er to any person ; that which belongs ex
clusively to one ; in the strict legal sense, 
an aggregate of rights which are guaranteed 
and protected by the government. Fulton 
Light, Heat & .power Co. v. State, 65 Misc. 
Rep. 263, 121 N. Y. S. 536, affirmed ld., 138 
App. Div. 931, 123 N. Y. S. 1117. The term 
is said to extend to every species of valuable 

.righLand interest. McAlister v. Pritchard, 
287 Mo. 494, 230 S. W. 66, 67. 
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More specifically; property is ownership ; 
the unrestricted and exclusive right to a 
thing ; the right to dispose of a thing in every 
legal way, to pOssess it, to use it, and to ex
clude every one else from interfering willi it. 
Mackeld. Rom. Law, § 265. That dominion 
or indefinite right of use' or disposition which 
one may lawfully exercise over p'articular 
things or subjects. Transcontinental OU Co. 
v. Emmerson, 298 Ill. 394, 131 N. E. 645, 647, 
16 A. L. R. 507 ; the �xclusive right of pos
sessing, enjoying, and disposing of a thing. 
Barnes v. Jones, 139 Miss:. 675, 103 So. 773, 
775, 43 A. L. R. 673 ; Tatum Bros. Real Es
tate & Investment Co. v. Watson, 92 Fla. 278, 
109 So. 623 , 626. 

Property is the highest right a man can 
have to anything ; being used for that right 
which one has to lands or tenements, goodS 
or �hattels, which no way depends on another 
man's courtesy. Jackson ex demo Pearson V. 
Housei, 17 Johns. 281, 283. 

The right of property is that sole and despotic 
dominion which one man claims and exercises over 
the 8xternal things of the. world, in total exclusion 
of the right of any other individual in the uni
verse. It consists in the free use, enjoyment, and 
disposal of all a person's acquisitions, without any 
control or diminution save only by the laws of the 
land. 1 Bl. Comm. 138 ; 2 Bl. Comm. 2, 15. 

The word is also commonly used to denote 
everything which is the subject of owner
ship, corporeal or incorporeal, tangible or 
intangible, visible or invisible, real or per
sonal ; everything that has an exchangeable 
value or which goes to make up wealth or 
estate. Wapsie Power & Light Co. V. City 
of Tipton, Cedar County, 197 Iowa, 996, 193 
N. W. 643, 645. See Scranton V. Wheeler, 
179 U. S. 141, 21 S. Ct. 48, 45 J.1. Ed. 126 ; 
Lawrence v. Hennessey, 165 Mo. 6.59, 65 S. 
W. 717 ; Boston & L. R: Oorp. v. Salem & L. 
R. Co., 2 Gray (Mass.) 35 ; National Tel. 
News CO. V. Western Union Tel. Co., 119 F. 
294, 56 C. C. A. 198, 60 L. R. A. 805 ; Hamil
ton V. Rathbone, 175 U. S. 414, 200 S. Ct. 155, 
44 L. Ed. 219 ; Stanton v. Lewis, 26 Conn. 449 ; 
Wilson V. Ward Lumber 00. (C. 0.) 67 F. 674 ; 
Ludlow-Saylor Wire Co. V. Wollbrinck, 275 
Mo. 339, 205 S. W. 196, 198 ; Samet V. Farm
ers' & Merchants' Nat. Bank of Baltimore 
(C. C. A.) 247 F. 669, 671. 

Absolute Property 

In respect to cthattels personal property is 
said to be "absolute" where a man has, sole
ly and exclusively, the right and also the 
possession of movable chattels. 2 Bl. Comm. 
389. In the law of wills, a bequest or de
vise "to be the absolute property" of the 
beneficiary may pass a title in fee simple. 
Myers V. Anderson, 1 Strob. Eq. (S. C.) 344, 
47 Am. Dec. 537 ; Fackler v. Berry, 93 Va. 
565, 25 S. E. 887, 57 Am. St. Rep. 819'. Or 
it may mean that the property is to be held 
free from any limitation or condition or free 
from any control or disposition on the part 
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of others. Wilson v. White, 133 Ind. 614, 33 
N. E. 361, 19 L. R. ' A. 581 ; Williams v. Van
cleave, 7 T. B. Mon. _ (Ky.) 388, 393. 

Common Property 

A term sometimes applied to . lands owned 
by a municip'al corporation and held in trust 
for the common use of the inhabitants. Also 
property owned jointly by husband and wife 
under the community system. See Commu� 
nity. 

Community Property 

See Community. 

GanaMial Property 

See that title. 

General Property 

The right and property in a thing enjoyed 
by the gene1-al owner. See Owner. 

Literary Property 
See Literary. 

Mixed Property 

Property which is personal in its essential 
nature, hut is invested by the law with cer
tain of the characteristics and features of 
real property. Heirlooms, tombstones, monu
ments in a church, and title-deeds to an es
tate are of this nature. 2 Bl. Oomm. 428 ; 3 
Barn. & Adol. 174 ; 4 Bing. 106 ; Miller V. 
Worrall, 62 N. J. Eq. 776, 48 A. 586, 90 Am. 
St. Rep. 480 ; Minot V. Thompson, 106 Mass. 
585. 

Personal Property 
In broad and general sense, "personal prop

erty" includes everything that is the subject 
of ownership, not coming under denomina
tion of real estate ; Gockstetter v. Williams 
(C. O. A.) 9 F:(2d) 354, 356 ; McFadden V. 
Murray, 32 N. M. 361 , 257 P. 999, 1001 ; or a 
right or interest in things personal, or right 
or interest less than a freehold in realty, or 
any right or interest which one has in things 
movable. Elkton Electric CO. V. Perkins, 145 
Md. 224, 125 A. 851, 858. The term is gen
erally applied to property of a personal or 
movable nature, as opposed to property of a 
local or immovable chflracter, (such as land 
or houses,) the latter being called "real prop-
erty," but is also applied to the right or in
terest less than a freehold which a man ha� 
in realty. Boyd V. Selma, 96 Ala. 144, 11 So. 
393, 16 L. R. A. 729 ; Adams v. Hackett, 7 
cal. 203 ; Stief V. Hart, 1 N. Y; 24 ; Bellows 
v. Allen, 22 vt. 108 ; In re Bruckman's Es
tate, 195 Pa. 363, 45 A. 1078 ; Atlanta Y. 
Chattanooga F'oundry & Pipe Co. (C. C.) 101 
F. 907. That kind of p'roperty which usually 
c.onsists of things temporary and movable, 
but includes all subjects of property not of 
a freehold nature, nor descendible to the 
heirs at law. 2 Kent, Comm. 340. Personal 
property is divisible into (1) corporeal per
sonal property, which includes movable and 
tangible things, such as animals, ships, furni
ture, merchandise, etc. ; and (2) incorporeal 
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personal property, which consists of such which is liable only for her own debts, and 
rights as p2rsonal annuities, stocks, shares, which she can incumber and dispose of at 
patents, and copyrights. Sweet. her own will. 

Private Property 
Private property, as protected from being 

taken for public uses, is such property as be
longs absolutely to an individual, and of 
which he has the exclusive right of disposi
tion ; property of a specific, fixed and tan
gible nature, capable of being had in posses
sion and transmitted to another, such as 
houses, la,nds, and chattels. Homochitto Riv
er Com'rs v. Withers, 29 Miss. 21, 64 Am. Dec. 
126 ; Scranton v. Wheeler, 179 U. S. 141, 21 
S. Ot. 48,  45 L. Ed. 126. 

Property Tax 

In English law, this is understood to be an 
income tax payable in respect to landed prop
erty. In America, it is a tax imposed on 
property, whether real or personal, as dis
tinguished from poll taxes, and taxes on suc
cessions, transfers, and occupations, and 
from license taxes. See Garrett v. St. Louis, 
25 Mo. 510, 69 Am. Dec. 475 ; In re Swift's 
Estate, 137 N. Y. 77, 32 N. E. 1096, 18 L. R. 
A. 709 ; Rohr v. Gray, 80 Md. 274, 30 A. 632. 

Public Property 

This term is commonly used as a designa
tion of those things which are publici juds, 
(q. v.,) and therefore considered a:s being 
owned by "the public," the entire state or 
community, and not restricted to the domin
ion o·f a private person. It may also apply 
to any subject of property owned by a state, 
nation, or municipal corporation as such. 

Qual ified Property 

Property in chattels which is not in its 
nature permanent, but may at some times 
subsist and not at other times ; such for ex
ample, as the property a man may have in 
wild animals which he has ca ugh t and keeps, 
and which are his only so long as he retains 
possession of them. 2 Bl. Comm. 389. Any 
ownership not absolute. 

Real Property 
I.land, and generally whatever is erected 

or growing upon or affixed to land. Lanpher 
v. Glenn, 37 Minn. 4, 33 N. W. 10. Also rights 
issuing out of, annexed to, and exercisable 
within or about land ; a general term for 
lands, tenements, and hereditaments ; prop
erty which, on the death of the owner intes
tate, passes to his heir. Ralston Steel Car 
Co. v. Ralston, 112 Ohio St. 306, 147 N. E. 
513, 516, 39 A. L. R. 334 ; Horney v. Price, 
189 N. C. 820, 128 S. E. 321, 323. In respect to 
property, reaZ and personal correspond very 
nearly with immovable8 and movable8 of the 
civil law. GUYot, Repert. B-ien8. 

Special Property 
Property of a qualified, temporary, or lim

ited nature ; as distinguished from absolute, 
general, or unconditional property. Such is 
the property of a bailee in the article bailed, 
of a sheriff in goods temporarily in his !hands 
under a levy, of the finder of lost goods while 
looking for the owner, of a person in wild 
animals which he has caught. Stief v. Hart, 
1 N. Y. 24 ; Moulton v. Witherell, 52 Me. 242 ; 
Eisendrath v. Knauer, 64 Ill. 402 ; Phelps 
v. People, 72 N. Y. 357. 

PROPI NQU I ET CONSANG U I N EI .  Lat. 
The nearest of kin to a deceased person. 

Propinqu ior exC'ludit p.ropi nquum ; prop inquus 
remotum ; et remotus remotiorem. Co. Litt. 
10. He w�o is nearer excludes him who is 
near ; he who is near, him who is remote ; 
he who is remote, him who· is remoter. 

PROPI NQU I TY. Kindred ; parentage. 

PROP I O R  SO B R I N O, PRO P I O R  SOB R I NA. 
Lat. In the civil law. The son or daughter 
of a great-uncle or great-aunt, paternal or 
maternal. Inst. 3, 6, 3. 

PRO P I OS, PROPRI OS. In Spanish law. 
Certain portions of ground laid off and re
served when a town was founded in Spanish 
America as the unalienable property of the 
town, for the purpose of erecting public build
ings, markets, etc., or to be used in any other 
way, under the direction of the municipality, 
for the advancement of the revenues or the 
prosperity of the place. 12 Pet. 442, note. 

Thus, there are solare8, or house lots of a 
small size, upon which dwellings, shops, 
stores, etc., are to be built. There are suer
tes, or sowing grounds of a larger size, for 
cultivating or planting ; as gardens, vine
yards, orchards, etc. There are ejidos, which 
are quite well described by our word "com
mons," and are lands used in common by the 
inhabitants of the place for pasture, wood, 
threshing ground, etc. ; and partkular names 
are assigned to each, according to its particu
lar use. Sometimes additional ejido8 were 
allowed to be taken outside of the town lim
its. There are also propios or municipal 
lands, from which revenues are derived to de
fray the expenses of the municipal admin
istration. Hart v. Burnett, 15 Cal. 554. 

PROPO N E. 
I n  Scotch Law 

To state. To prop one a defense Is to' state 
or move it. 1 Kames, Eq. pref. 

I n  Ecclesiastical and Probate Law 
separate Property To bring forward for adjudication ; to' ex

The separate property of a ·  married woman hibit as basis of a claim ; to proffer for ju� 
Is that which she owns in her own right, dicial action. 
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PROPONENT. The propounder ' of a thing. 
Thus, the proponent of a will fs the party who 
offers it for probate (q. v.). 

PRO PORTUM. In old records. Purport ; 
intention or meaning. Oowell. 

PROPOSAL. An offer ; something proffered. 
An offer, by one person to another, of terms 
and conditions with reference to some work 
or undertaking, or for the transfer of prop
erty, the aceeptance whereof will make a con
tract between them. Eppes v. Mississippi, 
G. & T. R. 00., 35 Ala. 33. 

I n  Eng lish Practice 
A statement in writing of some special mat

ter submitted to the consideration of a chief 
clerk in the court of chancery, pursuant to 
an order made upon an application ex parte, 
or a decretal order of the court. It is either 
for maintenance of an infant, appointment of 
a guardian, placing a ward of the court at 
the university or in the army, or apprentice 
to a trade ; for the appointment of a re
ceiver, the establishment of a charity, etc. 
Wharton. 

Propositio indefinita requipoHet universali. An 
indefinite proposition is equivalent to a gen
eral one. 

PROPOSI T I ON. A single logical sentence ; 
also an offer to do a thing. See Perry v. 
Dwelling House Ins. 00., 67 N. H. 291, 33 A. 
731, 68 Am. St. Rep. 668 ; Hubbard v. 'Wood
sum, 87 Me. �8, 32 A. 802. 

PROPOSI TUS. TAlt. The person proposed ; 
the person from whom a descent is traced. 

PROPO UND. To offer ; to propose. An ex
ecutor or other person is said to propound a 
will when he takes proceedings for obtaining 
probate in solemn form. The term is also 
technically used, in England, to denote the 
allegations in the statement of claim, in an 
action for probate, by which the plaintiff al
leges that the testator executed the will with 
proper formalities, and that he was of sound 
mind at the time. Sweet. 

P ROPRES. In French law. The term "pro
pres" or "biens propres" as distinguished 
from "aoquets" denotes all property inherit
ed by a person, whether by devise or ab itn,
testato, from his direct or collateral relatives, 
whether in the ascending or descending line ; 
that is, in terms of tlie common law, property 
aequired by "descent" as distinguished from 
that acquired by "purchase." 

PROPRIA P ERSONA. See In Propria Per
sona. 

P ROPRI EDAD. In Spanish law. Property. 
White, New Recop. b. 1, tit. 7, c. 5,' § 2. 

PROPRI ETARY, n. A proprietor or owner ; 
one who has the exclusive title to a thing ; 

one who posSesses or holds the title to a 
thing in his own right. The grantees of Penn
sylvania and Maryland and their heirs were 
called the proprietaries of those provinces. 
Webster. 

PROP R I ETARY, adj. Relating or pertaining 
to ownership, belonging or pertaining to a 
single individual owner. 

-Propri etary articles. Goods manufactured 
under some exclusive individual right to 
make and sell them. The term is chiefly used 
in the internal revenue laws of the United 
States. See Ferguson v. Arthur, 117 U. S. 
482, 6 Sup. Ot. 861, 29 L. Ed. 979 ; In re 
Gourd (0. 0.) 49 F. 729. 

-Proprietary chapel. See Ohapel. 

-Proprietary gove'rn ments. This expression 
is used by Blackstone to denote governments 
granted out by the crown to individuals, in 
the nature of feudatory principalities, with 
inferior regalities and subordinate powers of 
legislation such as formerly belonged to the 
owners of eounties palatine. 1 Bl. Oomm. 
108. 

-Proprietary rig-hts. Those rights whieh an 
owner of property has by virtue of his owner
ship. When proprietary rights are opposed 
to acquired rights, sueh as easements, fran
chises, etc., they are more often called "nat
ural rights." Sweet. 

PROPRI ETAS. Lat. In the civil and old 
English law. Property ; that which is one's 
own ; ownership. 

Proprietas plena, full property, including 
not only the title, but the usufruct, or exclu
sive right to the use. Galvin. 

Proprieta8 mula, naked or mere property 
or ownership ; the mere title, separate from 
the usufruct. 

Proprietas totius navis carinre causam sequi
tur. The property of the whole ship follows 
the eondition of the keel. Dig. 6, 1, 61. If 
a man builds a vessel from the very keel 
with the materials of another, the vessel be
longs to the owner of the materials. 2 Kent, 
Comm. 362. 

Proprietas verborum est salus propietatu m.  
Jenk. Oent. 16. Propriety of  words is  the 
salvation of property. 

PROPRI ETATE PRO BANDA, DE. A writ 
addressed to a sheriff to try. by an inquest in 
whom certain property, previous to distress, 
subsisted. Fineh, Law, 316. 

Proprietates verborum servandre sunt. The 
proprieties of words [proper meanings of 
words] are to be preserved or adhered to. 
J enk� Oent. p. 136, case 78. 

PROPRI ETE . The French law term corre
sponding to our "property," or the right of 
enjoying and of disposing of things in the 
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most absolute manner, subject only to the 
la ws. Brown. 

PRO PRI ETO R. One who has the legal right 
or exclusive title to anything. In many in
stances it is synonymous with owner. Tur
ner v. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. 
R.. A. 262. A person entitled to a trade-mark 
or a design under the acts for the registra
tion or patenting Gf trade-marks and designs 
(q. v.) is called "proprietor" of the trade-mark 
or design. Sweet. See Latham v. Roach, 72 
Ill. 181 ; Yuengling v. S'chile (0. 0.) 12 F. 105; 
Hunt v. Curry, 37 Ark. 105 ; Werckmeister v. 
Springer Lithographing Co. (C. 0.) 63 F. 811 ; 
Birmingham Ry., Light & Power Co. v. Mil
brat, 201 Ala. 368, 78 So. 224, 227 ; Louisville 
Planing Mill Co. v. Weir Sheet Iron Works, 
199 Ky. 361, 251 S. W. 1.76, 177. 

PRO PR I ETY. In Massachusetts colonial 
ordinance of 1741 is nearly, if not precisely, 
equivalent to property. Com. v. Alger, 7 
GUsh. (Mass.) 53, 70. 

I n  Old English Law 
Property. "Propriety in action ; propri

ety in possession ; mixed propriety." Hale, 
Anal. § 26. 

P ROP R I O  V I GORE. Lat. By its own force ; 
by its intrinsic meaning. 

PRO·PR I OS. In Spanish and Mexican law. 
Productive lands, the usufruct of which had 
been set apart to the several municipalities 
for the purpose of defraying the charges of 
their respective governments. Sheldon v. 
Milmo, 90 Tex. 1, 36 S. W. 413 ; Hart v. Bur
nett, 15 Cal. 554. See Arbitrios. 

P RO PTER. For ; on account of. The ini
tial word of several Latin phrases. 

PROPTER AFFECTU M. For or on account 
of some affection or prejudice. The name of 
a species of challenge (q. v.). 

. 

PROPTER D EFECTUM. On account of or 
for some defect. The name of a species of 
challenge (q. v.). 

P ROPTER DEFECTUM SANGU I N I S. On 
account of failure of blood. 

PROPTER D E L I CTUM.  For or on account 
of crime. The name of a species of challenge, 
(q. v.). 

PROPTER HONOR I S  RESPECTUM.  On ac
count of respect ' of honor or rank. See Chal-
lenge. 

. 

PRO PTER IMPOTENTI.AM. On account ·of 
helplessness. Tbe term, describes .one of tbe 
grounds of a qualified pr�perty. ill wild ani� 
mals, consisting in the fact of their inability 
to ' escape ; as · is the . case with. the young of 
'such animals bef9re they can tly or, .  :r\l�. 2 
Et .• CQmm. 3{},4. ;  .. " 

1450 

PROPTER PR I V I LEG I UM.  On account of 
privilege. The term describes one of the 
grounds of a qualified property in wild ani
mals, consisting in the special privilege of 
hunting, taking and killing them, in a given 
park or preserve, to the exclusion of other 
persons. 2 Bl. Comm. 394. 

PRORATE. To divide, share, or distribute 
proportionally ; to assess or apportion pro 
rata. Formed from the Latin phrase "pro 
rata," and said to be a recognized English 
word. Rosenberg v. Frank, 58 Cal. 405 ; Dia
mond Alkali Co. v. Henderson Coal Co., 287 
Pa. 232, 134 A. 386, 388. 

PROROGATED J U R I SD I CT I O N. In Scotch 
law. A power conferred by c onsent of the 
parties upon a judge who would not other-

. wise be competent. 

PRd ROGAT I O N. Prolonging or putting off 
to another day. In English law, a proroga
tion is the continuance of the parliament 
from one session to another, as an adjourn
ment is a continuation of the session from 
day to day. Wharton. 

I n the Civil Law 
The giving time to do a thing beyond the 

term previously fixed. Dig. 2, 14, 27, 1. 

PRO ROGUE. To direct suspension of pro
ceedings of parliament ; to terminate a ses
sion. 

P ROSCR I B ED. In the civil law. Among the 
Romans, a man was said to be "proscribed" 
when a reward was offered for his head ; 
but the term was more usuaJly applied to 
those who were sentenced to some punish
ment which carried with it the consequences 
of civil death. Cod. 9, 49. 

PROSECUTE . . To follow up ; to carry on an 
action or other judicial proceeding ; to pro
ceed against a person criminally. ,To "prose
cute" an action is not merely to commence it, 
but includes following it to an ultimate COIi
clusion. Service & Wright Lumber Co. v. 
Sumpter Valley Ry. Co., 81 Or. 32, 152 P. 262, 
264. 

PROSECUT I NG ATTO RN EY. The name of 
the public officer (in several states) who is 
appointed in each judicial district, circuit, 
or county, to conduct criminal prosecutions 
on behalf of the state or people. See People 
v. May, 3 Mich. 605 ; Holder v. State, 58 Ark. 
473, 25 S. W. 279. 

. 

PROSECUT I NG WITNESS. The private 
person upon whose complaint or information 
a criminal accusation is founded and whose 
testimony is mainly relied on to secure a con� 
viction at the trial ; in a more particular 
sense, the person who was chiefly injured, in 
persan or property, by the

' 
act constituting 

:the alleged cr!me, (as in c�ses of robbery, as
S�lllt,; crimina� negligence" ba:stardr, , and th� 
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like,) and who instigates the prosecution and cution of criminal actions, corresponding to 
gives evidence. the "district attorney" or "county attorney" 

Prosecutlo legis e$t gravis vexatio ; executio 
legis coronat opus. Litigation IS vexatious, 
but an execution crowns the work. Co. Litt. 
289 b. 

PROSECUTI ON. In criminal law. A crim
inal action ; a proceeding instituted and car
ried on by due course of la.w, before a com
petent tribunal, for the purpose of determin
ing the guilt or innocence of a person charged 
with crime. See U" S. v. Reisinger, 128 U. S. 
398, 9 Sup. Ct. 99, 32 ' L. Ed. 480 ; Tennessee 
v. Davis, 100 U. S. 257, 25 L. Ed. 648 ; Schulte 
v. Keokuk County, 74 Iowa, 292, 37 N. ,V. 376 ; 
Sigsbee v. State, 43 Fla. 524, 30 So. 816 ; Peo
ple v. Ellis, 204 Mich. 157, 169 N. W. 930, 931. 
The continuous following UP, through instru
mentalities created by law, of a person ac
cused of a public offense with a steady and 
fixed purpose of reaching a judidal deter
mination of the guilt or innocence of the ac
cused. Davenport v. State, 20 OkI. Cr. 253, 
202 P. 18, 24. 

By an easy extension of its meaning "pros
ecution" is sometimes used to - designate the 
state as the party proceeding in a criminal 
action, or the prosecutor, or counsel ; as 
when we speak of "the evidence adduced by 
the prosecution." 

The term is also frequently used respecting 
civil litigation, Eastman Marble Co. v. Ver
mont Marble Co. , 236 Mass. 138, 128 N. E. 
177, 182 ; and includes every step in action, 
from its com�encement to its final determi
nation. Ray Wong v. Earle C. Anthony, Inc .• 

199 cal. 15, 247 P. 894, 895. 

Malicious Prosecution 
See Malicious. 

PROSECUTO R. In practice. One who pros
ecutes another for a crime in the name of 
the government ; one who instigates a prose
cution by making affidavit charging a named 
person with the commission of a penal offense 
on which a warrant is issued or an indict
ment or accusation is based. State v. Snel
son, 13 Ok1. Cr. 88, 162 P. 444, 445 ; Ethridge 
V. State, 164 Ga. 53, 137 S. E. 784, 785. One 
who instigates the prosecution upon which 
an accused is arrested or who prefers an ac
cusation against the party whom he suspects 
to be guilty. People v. 

'
Lay, 193 Mich. 476, 

160 N. W. 467, 470. 

Private Prosecutor 
One who sets in motion the machinery of 

criminal justice ag�inst a person whom he 
suspects or believes to be guilty of a crime, 
by laying an accusation before the proper au
thorities, and who is not himself an officer 
of justice. See Heacock v. State, 13 Tex. App. 
129 ; State v. Millain, 3 'Nev. 425. 

Prosecutor of the Ple'as 
This name is given, in New .Jersey, to the 

county officer who is charged with the prose-

in other states. 

Public Prosecutor 

An officer of government (such as a state's 
attorney 'Or district attorney) whose function 
is the prosecution of criminal actions, or suits 
partaking of the nature of criminal actions. 

PROSECUTR,f X. In criminal law. A female 
prosecutor. 

PROSEQU I .  Lat. To follow up or pursue ; 
to sue or prosecute. See Nolle Prosequi. 

PR:OSE,QU I T U R. Lat. He follows up or 
pursues ; he prosecutes. See Non Pros. 

PR.DSOCER. Lat. In the civil law. A fa
ther-in-Iaw's'father ; grandfather of wife. 

PROSOCE RUS. Lat. In the civil law. A 
wife's .  grandmother. 

PROSPECT IVE.. Looking forward ; contem
plating the future. A law is said to be pros
pective (as opposed to retrospective) when it 
is applicable only to cases which shall arise 
after its enactment. 

PHOSPECT I V E  DAMAGES. See Damages. 

PROSPECTUS. A document published by a 
company 01' corporation, or by persons act
ing as its agents or assignees, setting forth 
the nature and objects of an issue of shares, 
debentures, or other securities created by 
the company or corporation, and inviting the 
public to subscribe to the issue. A prospectus 
is also usually published on the issue, in Eng
land, of bonds or other securities by a for
eign state or corporation. Sweet. 

I n the Civil Law 

Prospect ; the view of external objects. 
Dig. 8, 2, 3, 15. 

PROSTI TUTE. A woman who indiscriminate-
ly consorts with men for hire. Carpenter v. 
People, 8 Barb. (N. Y.) 611 ; State v. Stoyell, 
54 Me. 24, 89 Am. Dec. 716. A woman who has 
given herself up to indiscriminate lewdness. 
Commonwealth v. Lavery, 247 Pa. 139, 93 A. 
276, 277 ; Schutte v. Schutte, 9()1 W. Va. 787, 
111 S. E. 840, 842 ; Wilson v. State, 17 Ala. 
App. 307, 84 So. 783. A woman submitting 
to indiscriminate sexual intercourse, which 
she solicits. People v. Berger (Gen. Ses's.) 
169 N. Y. S. 319, 321. 

P ROST I TUT I ON. Common lewdness of a 
woman for gain ; whoredom ; the act - or 
practice of a woman who permits any man 
who will pay her price to have sexual in
tercourse with her. See Oom. v. Cook, 12 
Mete. (Mass.) 97 ; State v. Anderson, 284 Mo. 
657, 225 S. 'V. 896, 897 ; U. S. ex reI. Mittler 
v. Curran (C, C. A.) 18 F.(2d) arm, 356. The 
act or practice of a female of prostituting or 
offering the body to an indiscriminate inter-
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course with men. People v. Rice, 277 Ill. 521, 
115 N. E. 631, 632. 

The word in its most general sense means 
the act of setting one's self to sale, or of 
dev'oting to infamous purposes what is in one's 
power : as, the prostitution of talents or 
abilities ; the prostitution of the press, etc. 
Oarpenter v. People, 8 Barb. (N. Y.) 610. 

Protectio trahit subjectionem, et subjectio pro
tectio·nem. Protection draws with it subjec
tion, and subjection protection. 7 Coke, 5a·. 
The protection of an individual by government 
is on condition of his submission to the laws, 
and such submission on the other hand enti
tles the individual to the protection of the 
government. Broom, Max� 78. 

PR.OTECT I ON.  
I n Engl ish Law 

A writ by which the king might, by a spe
cial prerogative, yrivilege a defendant from 
all perso:p.al and many real suits for one year 
at a time, and no longer, in respect of his be
ing engaged in his service out of the realm. 
3 Bl. Comm. 289. 

In former times the name "protection" was 
also given to a certificate given to a sailor 
to show that he was exempt from impress
ment into the royal navy. 

I n Mercantile Law 
The name of a document generally given by 

notaries public to sailors and others persons 
going abroad, in which it is certified that the 
bearer therein named is a citizen of the United 
States. 

I n  Public Commercial Law 

A system by which a government imposes 
customs duties upon commodities of foreign 
origin or manufacture when imported into the 
count·ry, for the purpose of stimulating and 
developing the home production of the same 
or equivalent articles, by discouraging the 
importation of foreign goods, or by raiSing 
the price of foreign commodities to a point 
at which the home producers can success
fully compete with them. 

PROTECT I O N  OF I NVENT I O NS ACT. The 
statute 33 & 34 Vict. c. 27. By this act it 
is pl"OTIded that the exhibition of new in
ventions shall not prejudice patent rights, 
and that the exhibition of designs shall not 
prejudice the right · to registration of such 
designs. 

PROTECT I ON O F  THE LAWS. See Equal. 

PROTECT I ON ORD ER. In English practice. 
An order for the protection of the wife's prop
erty, when the husband has willfully desert
ed her, issuable by the divorce court under 
statutes on that subject. 
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PROTECT IVE TA RI F F. A law impQsing du
ties on imports, with the purpose and the 
effect of discouraging the use of products of 
foreign origin, and consequently of stimulat
ing the home production of the same or equiv
alent articles. R. E. Thompson, in Enc. Brit. 

P ROTECTOR OF SETTLEM ENT. In Eng
lish law. By the statute 3 & 4 Wm. IV. c. 
74, § 32, power is given to any settlor to ap
point any person or persons, not exceeding 
three, the "protector of the settlement." The 
object of such appointment is to prevent the 
tenant in tail from barring any subsequent 
estate, the consent of the protector being made 
necessary for that purpose. 

PROT ECTO RATE.. A state which has trans
ferred the management of its more important 
international affairs to a stronger state. 1 
Opp. 144 ; Salmond, Juris. 210. It implies 
only a partial loss of sovereignty, so that the 
protected state still retains a position in the 
family of nations. Moreover, the protected 
state remains so far independent of its pro
tector that it is not obliged to be a party to 
a war carried on by the protector against a 
third state, nor are treaties concluded by the 
protector ipso facto binding upon the protect
ed state ; 1 Opp. 145-146. 

The period during which Oliver Cromwell 
ruled in England. Also the office of protec
tor. 

PROTEST. A formal declaration made by 
a person interested or concerned in some act 
about to be done, or already performed, where
by he expresses his dissent or disapproval, or 
affirms the act against his will. The object 
of such a declaration is generally to save some 
right which would be lost to him if his implied 
assent could be made out, or to exonerate him
self from some responsibility which would 
attach to him unless he expressly negatived 
his assent. 

A notarial act, being a formal statement 
in writing made by a notary under his seal 
of office, at the request of the holder of 
a bill or note, in which it is declared that 
the bill or note described was on a certain 
day presented for payment, (or acceptance,) 
and that such payment or acceptance was re
fused, and stating the reasons, if any, given 
for such refusal, whereupon the notary pro
tests against all parties to such instrument, 
and declares that they will be held responsible 
for all loss or damage arising from its dis
honor. See Annville Nat. Bank v. Kettering, 
106 Pa. 531, 51 Am. Rep. 536 ; Ayrault v. 
Pacific Bank, 47 N. Y. 5'5, 7 Am. Rep. 489 ; 
Dennistoun v. Stewart, 17 How. 607, 15 L. 
Ed. 228. 

"Protest," in a technical sense, means only 
the formal declaration drawn up and signed 
by the notary ; yet, 'as .used by commercial 
men, the word includes all the steps necessary 

PROTECT I O N I BUS D E. The English stat- to charge an indorser, i. e., presentation and 
ute 33 Edw. I. St. 1, allowing a challenge to non-payment or non-acceptance. Townsend v. 
be entered against a protection, etc. . Lorain BaRk, 2 Ohio St. 345 ; Gleason v. 
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Thayer, 87 Conn. 248, 87 A. 790, 793, Ann. 
Cas. 1915B, 1069 ; Piedmont Carolina Ry. Co. 
v. Shaw (C. C. A.) 223 F. 973, 977. 

A formal declaration made by a minor
Ity (or by certain individuals) in a legisla
tive body that they dissent from some act or 
resolution of the body, usually adding the 
grounds of their dissent. The term, in this 
sense, seems to be particularly appropriate 
to such a proceeding in the English house of 
lords. See Auditor General v. Board of 
Sup'rs, 89 Mich. 552, 51 N. W. 483. 

Th� formal statement, usually in writing, 
made by a person who is called upon by pub
lic authority to pay a sum of money, in which 
he declares that he does not concede the legal
ity or justice of the claim or his duty to pay it, 
or that he disputes the amount demanded ; 
the object being to save his right to recover or 
reclaim the amount, which right would be 
lost by his acquiescence. Thus, taxes may he 
paid under "protest." See Meyer v. Clark, 2 
Daly (N. Y.) 509. 

The name of a paper served on a collec
tor of customs by an importer of mercha:u.
dise, stating that he believes the sum charg
ed as duty to be excessive, and that, although 
he pays such sum for the purpose of getting 
his goods out of the custom-house, he reserves 
the right to bring an action against the col
lector to recover the excess. See U. S. v. Lian 
(C. C. A.) 10 F.(2d) 41, 42. 

In maritime law, a protest is a written 
statement by the master of a vessel, attest
ed by a proper judicial officer or a notary, to 
the effect that damage suffered by the ship 
on her voyage was caused by storms or other 
perils of the sea, without any negligence or 
misconduct on his own part. Marsh. Ins. 
715. And see Cudworth v. South Carolina 
Ins. Co., 4 Rich. Law (S. C.) 416, 55 Am. Dec. 
692. 

Notice of Protest 

A notice given by the holder of a bill or 
note to the drawer or indorser that the bill 
has been protested for refusal of payment or 
acceptance. Cook v. Litchfield, 10 N. Y. Leg. 
Obs. 338 ; First Nat. Bank v. Hatch, 78 Mo. 
23 ; Roberts v. State Bank, 9 Port. (Ala.) 31a 

Su pra Protest 
In mercantile law. A term applied to an 

acceptance of a bill by a third person, after 
protest for nonacceptance by the drawee. 3 
Kent, Comm. 87. 

Waiver of Protest 

PBOTO,cox,.o 

PROTESTA N DO. L. Lat. Protesting. The 
emphatic word formerly used in pleading by 
way of protestation. 3 Bl. ' Comm. 311. See 
Protestation. 

PROTEST ANTS. Those who adhered to the 
doctrine of Luther ; so called because, in 
1529, they protested against a decree of the 
emperor Charles V. and of the diet of Spires, 
and declared that they appealed to a general 
council. The name is now applied indiscrim
inately to all the sects, of whatever denomina
tion, who have seceded from the Church of 
Rome. Enc. Lond. See' Hale v. Everett, 53 
N. H. 9, 16 Am. Rep. 82 ; Appeal of Tappan, 
52 Conn. 413. ' 

PROTESTAT I ON. 

In Pleading 
The indirect affirmation or denial of the 

truth of some matter which cannot with 
propriety or safety be positively affirmed, 
denied, or entirely passed over. See 3 Bl. 
Comm. 311. 

The exclusion of a conclusion. Co. Litt. 124. 

I n  Practice 
An asseveration made by taking God to 

witness. A protestation is a form of assever
ation which approaches very nearly to an 
oath. Wolff. Inst. Nat. § 375. 

PROTHO NOTARY. The title given to an 
officer who officiates as principal clerk of 
some courts. Yin. Abr. See Trebilcox v. Mc
Alpine, 46 Hun (N. Y.) 469 ; Whitney v. Hop
kins, 135 Pa. 246, 19 A. 1075. 

PROTOCOL. A record or register. Among 
the Romans, prot,ocollum was a writing at 
the head of the first page of the paper used 
by the nota'ries or tabelliones. Nov. 44. 

In France, the minutes of notarial acts were 
formerly transcribed on registers, which we're 
called "protocols." Toullier, Droit Civil Fr. 
liv. 3, t. 3,  c. 6, s. 1,  no. 413. 

By the German law it signifies the minutes 
of any transaction. Encyc. ArneI'. 

I n  I nternational Law 
The first draft or rough minutes of an 

instrument or transaction ; the original copy 
of a dispatch, treaty, or other document. 
Brande. A document serving as the prelim
inary to, or opening of, any diplomatic trans
action. 

I n Old Scotch Practice 

A book, marked by the clerk-registe·r, and 
delivered to a notary on his admission, 'in 

of 
which he was directed to insert all the instru
ments he had occasion to execute ; to be 
preserved as a record. Bell. 

As applied to a note or bill, a waiver 
protest implies not only dispensing with the 
formal act known as "protest," but also with 
that which ordinarily must precede it, viz., 
demand and notice of non-payment. See Bak
er v. Scott, 29 Kan. 136, 44 Am. Rep. 628 ; 
:E'irst Nat. Bijlnk v. Hartman, 110 Pa. 196, 2 
A. 271 ; Coddington v. Davis, 1 N. Y. 1813. 

PHOTOeD'LO. In Spanish law. The original 
draft or writing of an instrument which re
mains in the possession of the escribano, or 
notary. White, New Recop. lib. 3, tit. 7, c. 
5, § 2. 
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The term "protocolo," when applied to a 
single paper, means the first draft of an in
strument . duly executed before a notary
the matrix,-:-because it is the source from 
which must be taken copies to be Cl,elivered 
to interested parties as their evidence of 
right ; and it also means a bound book in 
which the notary places and keeps in their 
order instruments executed before him, from 
which copies are taken for the use of par
ties interest�d. Downing v. Diaz, 80 Tex. 
436, 16 S. W. 53 ; Reilly v. Steinhart, 161 
App. Div. 242, 146 N. Y. S. 534, 538. 

PROTUTO R. Lat. In the civil law. He 
who, not being the tutor of a minor, has ad
ministered his property or affairs as if he 
had been, whether he thought himself legal
ly invested with the authority of Jl . tutor or 
not. Mackeld. Rom. Law, § 630. 

He who marries a woman who is tutrix 
becomes, by the mal�riage, , a  protutor. The 
protutor is equally responsible with the tu
tor. 

PROUT PATET PER RECO RDUM.  As ap
pears by the record. In the Latin phrase
ology of pleading, this was the proper for
mula for making reference to a record. 

PROVABLE. L. Fr. Provable ; justifiable ; 
manifest. Kelham. 

PROVE.. To establish or make certain ; to 
establish a fact or hypothesis as true by satis
factory and sufficient evidence. Blackstone 
Hall Co. v. Rhode Island Hospital Trust Co., 
39 R. I. 69, 97 A. 484, 487. . 

To present a claim or demand against a 
bankrupt or insolvent estate, and establish 
by evidence or affidavit that the same is cor
rect and due, for the purpose of receiving a 
dividend on it. Tibbetts v. Trafton, 80 Me. 
264, 14 A. 71 ; In re California Pac. R. Co., 
4 Fed. Cas. 1060 ; In re Bigelow, 3 Fed. Cas. 
343. 

To establish the genuineness and due ex
ecution of a paper, propounded to the proper 
court or officer, as the last will and testa
ment of a deceased person. See Probate. 

P ROVEN TERRITORY. In oil prospecting 
"proven territory" means territory so situat
ed with reference to known producing wells 
as to establish the general opinion that, be
cause of its location in relation to them, oil 
is contained in it. Minchew v. Morris (Tex. 
Civ. App.) 241 s. W. 215, 217. 
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Ann. Cas. 1915D, 987. To supply ; to afford ; 
to contribute. Keith v. Rust Land & Lum
ber Co., 167 . Wis. 528, 167 N. W. 432, 435. 

PROV I D ED. The word used in introduc
ing a proviso (which see.) Ordinarily it sig
nifies or expresses a condition ; but this is 
not invariable, for, according to the context, 
it may import a covenant, or a limitation or 
qualification, or a restraint, modification, or 
exception to something which precedes. See 
Stanley v. Colt, 5 Wall. 166, 18 L. Ed. 502 ; 
Stoel v. Flanders, 68 Wis. 2G6, 32 N. W. 114 ; 
Robertson v. Caw, 3 Barb. (N. Y.) · 418 ; 
Paschall v. Passmore, 15, Pa. 308 ; Carroll 
v. State, 58 Ala. 396 ;  Colt v. Hubbard, 33 
Conn. 281 ; Woodruff v. Woodruff, 44 N. J. 
Eg. 349, 16 A. 4, 1 L. R. A. 380 ; Attorney 
General v. City of Methuen, 236 Mass. 564, 
129 N. E. 662, 665 ; Stevens v. Galveston H. 
& S. A. Ry. Co. (Tex. Com. App.) 212 S. W. 
639, 644. 

PROV I DED, BY LAW. The phrase "provid
ed by law," when used in a constitution or 
statute generally means prescribed or provid
ed by some statute. Lawson v. Kanawha 
Oounty Court, 80 W. Va. 612, 92 S. E. 786, 789 ; 
Fountain v. State, 149 Ga. 519, 101 S. E. 294, 
29'5. 

P'ROV I  NCE.. The district into which a coun
try has been divided ; as, the province of 
Canterbury, in England ; the province of 
Languedoc, in France. 

. 

A dependency or colony, as, the province of 
New Brunswick. 

Figuratively, power or authority ; as, it 
is the province of the court to judge of the 
law ; that of the jury to decide on the facts. 
1 Bl. Comm. 111 ; Tomlills. 

PROV I NC I A L  CONST I TUT I ONS. The de
crees of provincial synods held under divers 
archbishops of Canterbury, from Stephen 
Langton, in the reign of Henry III., to Henry 
Chichele, in the reign of Henry V., and adopt
ed also by the province of York in the reign of 
Henry VI. Wharton. 

PROV I NC IAL COURTS,. In English law. 
The several archi-episcopal courts in the two 
ecclesiastical provinces of England. 

P ROV I NC IALE. A work on ecclesiastical' 
law, by William Lyndwode, official principal 
to Archbishop Chichele in the Teign of Ed
ward IV. 4 Reeve, Eng. �aw, c. 25, p. 117. 

PROVE R. In old English law. A person PROVI NC IAL IS. Lat. In the civil law. One who, on being indicted of treason or felony, 
who has his domicile in ' a province. Dig. 50, 

and arraigned for the same, confessed the 
fact before plea pleaded, and appealed or 16, 190. 
accused others, his accomplices, in the same PROVI NG O F  THE TENO R. In Scotch prac
crime, in order to obtain his pardon. 4 BL tice. An action for proving the ten-or of a 
Comm. 329, 330. lost deed. B ell. 

PROV I D�. To make, procure, or furnish for PROV ISION.  Foresight of the chance of an 
future use, prepare. Booth V. State, 17� Ind. event happening, sufficient to indicate that 
405, 100 N. E. 563, 566, L. R. A. 1915B, 420, any present undertaking upon which its as-
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sumed realization might exert a natural and 
proper influence was entered upon in full con
templation of it as a future possibility. Ap
peal of Blake, 95 Conn. 194, 110 A. 833, 834 ; 
Strong v. StTong, 106 Conn. 76, 137 A. 17, 18. 

I n  Com mercial Law 
Funds remitted by the drawer of a bill of 

exchange to the drawee in order to meet the 
bill, or property remaining in the drawee's 
hands or due from him to the drawer, and 
appropriated to that purpose. 

I n Ecclesiastical Law 

A nomination by the pope to an English 
benefice before it became void ; the term was 
afterwards indiscriminately applied to any 
right of patronage exerted or usurped by the 
pope. 

I n French Law 

An allowance or alimony granted by a 
judge to on� of the parties in a C3Juse for his 
or her .maintenance until a definite judgment 
is rendered. Dalloz. 

I n  Engl ish History 

A name given to certain statutes or acts of 
parliament, particularly those intended to 
curb the arbitrary or usurped power of the 
sovereign, and also to certain other ordinanc
es or declarations having the force of law. 
See infra. 

A term used in the reign of Henry III. to desig
nate enactments of the King in Council, perhaps 
less solemn than statutes. The term "statutes" 
was a later term, with a changed conception of the 
solemnity of a statute, and is one that cannot eas
ily be defined. It came into use in Edward 1.'8 
reign, supplanting "provisions," which is character
istic of Henry III. 's reign, which had supplanted 
"assize," characteristic of the reigns of Henry II., 
Richard and John Maitland, 2 Sel. Essays in An
glo-Am. Leg. Rist. 80. 

-Provisions of Mert.on .  Another name for the 
statute of Merton. See Merton, Statute of. 

-Provision.s of Oxford. Legislative provi
sions (1258) forbidding the Chancellor to is
sue writs, other than those "of course" with
out the approval of the executIve council, a s  
well as the king. Certain provisions made in 
the Parliament of Oxford, 1258, for the pur
pose of securing the execution of the provi
sions of Magna Oharta, against the invasions 
thereof by Henry III. The government of 
the country was in effect committed by the.se 
provisions to a standing committee of twen
ty-four, whose chief merit consisted in their 
representative character, and their real de
sire to effect an improvement in the king's 
government. Brown. 

PRO V I S I O NAL Temporary ; preliminary ; 
tentative ; taken or done by way of precau
tion or ad. interim. 

PROV IS I ONAL ASS I GNEES. In the former 
practice in bankruptcy in England. Assign
ees to whom the property of a bankrupt was 
assigned until the regular or permanent as
signees were a'ppointed by the creditors. 

PROVIS I ONAL COM M I TTEE. A committee 
appointed for a temporary occasion . . 

PROV IS I ONAL GOVERNMENT. One tem
porarily established in anticipation of and to 
exist and continue until another (more regu
lar or more permanent) . shall be organized 
and instituted in its stead. Chambers v. 
Fisk, 22 Tex. 535. 

PROV ISI O NA L  I NJUNCT I ON.  Sometimes, 
though not correctly, used for interlocutory 
injunction. 

PROV I SI O NAL ·  O RD ER. In English law. 
Under · various acts of parliament, . certain 
public bodies and departments of the govern
ment are authorized to inquiTe into matters 
which, in the ordinary course, could only be 
dealt with by a private act of parliament, 
and to make orders for their regulation. 
These orders have no effect unless they are 
confirmed by an . act of parliament, and are 
hence called "provisional OTders." Several 
orders may be confirmed by one act. The ob
ject of this mode of proceeding is to save the 
trouble and expense of promoting a number 
of private bills. Sweet. 

PROVIS I ONAL REM EDY. A remedy provid
ed for present need or for the immediate oc
casion ; one adapted to meet a particular exi
gency. Particularly, a temporary . process 
available to a plaintiff in Ii. civil action, which 
secures him against loss, irreparable injury, 
dissipation of the property, etc., while the ac
tion is pending. Such are the remedies by 
injunction, appointment of a receiver, attach
ment, or arrest. The term is chiefly used in 
the codes of practice. See McCarthy v. Mc
Call'thy, 54 How. Prac. (N. Y.) 100 ; Witter 
v. Lyon, 34 Wis. 574 ; Snavely v. Abbott Bug
gy Co., 36 Kan. ·106, 12 P. 522. 

PROV IS I ONAL SE IZURE. A remedy known 
under the law of Louisiana, and substantially 
the same in general nature as attachment of 
property in .other states. Code Prac. La. 284, 
et seq. See Nolte v. His Creditors, 6 Mart. 
N. S. (La.) 168. 

PROVIS IONES. Lat. In English history. 
Those acts of · parliament which were passed 
to curb the arbitrary power of the crown. 
See Provision. 

-Provisions of Westminster. A name given PROV I S I ONS. Food ; victuals ; articles of 
to certain ordinances or declarations promul- food for human consumption. See Botelor v. 
gated by the barons in A. D. 1259, for the re- Washington, 3 Fed. Qas, 962 ; in · re Lentz 
form of various abuses.. (D. C.) 97 F. 487 ; Nash v. Farrington, 4 AI-
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len C�1ass.) 1G7 ; State v. Angelo, 71 N. H. 
224, 51 A. 905 ; Orooke v. Slack, 20 Wend. 
(N. Y.) 177. See, also, Olatsop Oounty v. 
Feldschau, 99 Or. 680, 196 P. 379, 380. The 
word does not include a mil(�h cow ; 'Wilson 
v: McMillan, 80 Ga. 733, 6 S. E. 182 ; nor cot
ton ; Butler v. Shiver, 79 Ga. 172, 4 S. E.  
115 ; Posey v. Rome Oil & Fertilizer 00., 
157 Ga. 44, 121 S. E. 205, 209. 

PROVI SO.  A 'Condition or provision which 
is inserted in a deed, lease, mortgage, or con
tract, and on the performance or nonperform
ance of which the validity of the instrument 
frequently depends ;  it usually begins with 
the word "provided." 

It always implies a condition, unless subsequent 
words change it to a covenant ; Rich v. Atwater, 16 
Gonn. 419' ; but when a proviso contains the mu
tual words of the parties to a deed, it amounts to 
a covenant ; 2 Co. 72 ; Cro. Eliz. 242 ; Moore, 707. 

The word "proviso" is generally taken for a con
dition, but it differs from it in several respects ; 
for a condition is usually created by the grantor or 
18ssor, but a proviso by the grantee or lessee. Ja
cob. 

The mere use of technical terms which ordinarily 
denote a limitation or a condition subsequent is 
an unsafe test of the true nature of the estate 
granted ; the word " proviso" or "provided" itself 
being sometimes taken as a condition, sometimes 
as a limitation, and sometimes as a covenant. Stev
ens v. Galveston H. & S. A. Ry. Co. (T'ex. Com. 
App.) 212 S. W. 639, 644. 

A limitation or exception to a grant made 
or authoTity conferred, the '  effect of which is 
to declare that the one shall not operate, or 
the other be exercised, unless in the case 
provided. Voorhees v. Bank of United States, 
10 Pet. 449, 9 L. Ed. 490 ; Olearwater Tp. v. 
Board of Sup'rs of Kalkaska Oounty, 187 
Mich. 516, 153 N. ·W. 824, 827 ; Stockton v. 
Weber, 98 Oal. 433, 33 P. 332. 

A clause or 'Part of a clause in a statute, 
the office of which is either to except some
thing from the enacting clause, or to qualify 
or Testrain its generality, or to exclude some 
possible ground of misinterpretation of its 
extent. Minis v. U. S., 15 Pet. 445, 10 L. Ed. 
791 ; U. S.  v. Morrow, 266 U. S. 531, 45 S. Ot. 
173, 174, 69 L. Ed. 425 ; Oox v. Hart, 260 U. S. 
427, 43 S. ot. 154, 157, 67 L. Ed. 332 ; Jump
er v. Lyles, 77 Okl. 57, 185 P. 1084 ; Shealey 
v. Seaboard Air Line Ry. Co., 131 S. O. 144, 
126' S. E,. 622, 626 ; Georgia Ry. & Power 00. 
v. Oity of Atlanta, 153 Ga. 335, 113 S. E. 
420, 427 ; Oarroll v. State, 58 Ala. 39-6 ; Waf
fle v. Goble, 53 Barb. (N. Y.) 522 ; Federal 
Reserve Bank of Dallas v. Webster (D. O.) 
287 F. 579, 585 ; In re Matthews (D. O.) 109 
F. 614 ; Ohicago, B. & Q. R. 00. v. Doyle, 
258 Ill. 624, 102 N . . E. 260, 263 ; McDougal 
v. State, 183 Ind. 168, 108 N. E. 5,24, 525 ; 
State v. Superior Oourt of Kiqg Oounty, 119 
Wash. 73, 204 P. 1053, 1054 ; Riley Pennsyl. 
vania Oil Co. v. Symmonds, 195 Mo. Ap'p. 
111, 190 S. ' W. 1038, 1040. 
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A proviso is sometimes misused to introduce in
dependent pieces of legislation. Cox v. Hart, 43 
S. Ct. 154, 157, 260 U. S. 427, 67 L. Ed. 332. Its proper 
use, however, is to qualify what is affirmed in the 
body of the act, section, or paragraph preceding it, 
or to except something from the act, but not to en
large the enacting clause. State Public Utilities 
Commission v. Early, 285 Ill. 469, 121 N. E. 63, 66 ; 
Marcy v. Board of Com'rs of Seminole County, 45 
Ok!. 1, 144 P. 611, 613. And it cannot be held to en
large the scope of the statute ; State v. Young, 74 
Or. 399, 145 P. 647, 648 ; contra} PeoplEl v. American 
Cent. Ins. Co., 179 Mich. 371, 146 N. W. 235, 236 ; 
Jordan v. Town of South Boston, 138 Va. 838, 122 
S. E. 265, 267; 

While a proviso is commonly found at the end of 
the act or section, and is usually introduced by the 
word "provided," that word is not necessary, the 
matter and not the form of the succooding words 
controlling. Mackenzie v. Douglas County, 81 Or. 
442, 159 P. 625, 627. 

A proviso differs from an exception. 1 Barn. & 
Ald. 99. An exception exempts} absolutely, from the 
operation of an engagemEillt or an enactment ; a 
proviso, properly speaking, defeats their operation, 
conditionaHy. An exception takes out of an engage
ment or enactment something which would other
wise be part of the subject-matter of it ; a p-roviso 
avoids them by way of defeasance or excuse. 8 Am. 
Jur. 242 ; People v. Bailey, 171 N. Y. S. 394, 397, 103 
Misc. 366 ; Board of Com'rs of Noble County v. Whit
ney, 73 Okl. 160, 175 P. 112, 113 ; Philadelphia Life Ins. 
Co. v. Farnsley's Adm'r, 162. Ky. 27, 171 S. W. 1004, 
i005 ; Plowd. 361 ; 1 Saund. 234 a ;  Lilly, Reg . .  

The proper use of provisoes in drafting acts is ex
plained by Coode on Legislative Construction. The 
early, and, as he thinks, the COIT8ct use, is by way 
of taking special cases out of general enactments 
and providing for them. The courts have generally 
assumed that such was the proper mode of using 
a proviso. It is incorrectly used to introduce mere 
exceptions to the operation of th.e enactment where 
no spEtcial provision is made for the exception ; 
these are better expressed as exceptions. 

Proviso est pl"ovidere p'rmsentia et futura, non 
p rmterita. Ooke, 72 ; Vaugh. 279. A proviso 
is to provide for the present or future, not 
the past. 

PROV ISO, TR IAL  BY. In English practice. 
A trial brought on by the defendant, in cases 
where the plaintiff, after issue joined, neg
lects to proceed to trial ; so called from a 
clause in the writ to the sheriff, which di
rects him, in case two writs come to his 
hands, to execute but one of them. 3 Bl. 
Oomm. 357. The defendant may take out a 
venire facias to the Sheriff, which hath in 
it these words, Proviso quod" etc., provided 
that if the plaintiff shall take out any writ 
to that purpose, the sheriff shall summon 
but one jury on them both. Jacob ; Old Nat. 
Brev. 159. 

PROVISO R. In old English law. A provid
er, or purveyor. Spelman. Also a person 
nominated to ·be the next incumbent of a 
benefice (not yet vacant) by the pope. 4 Bl. 
Comm. 111. He that hath the care 'Of pro
viding things necessary ; but more �specia,ny 
one who sued to the court of Rome for a 
proviSion. Jacob ; �5 Edw. UI. 
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PROVISO RS, STATUTE O F. A statute 
passed in 25 Edw. III. forbidding the Pope 
to nominate to benefices, and declaring that 
the election of bishops and other dignitaries 
should be free, and all rights of patrons pre
served. Taswell-Langmead, Engl. Constit. 
Hist. 322. See Prremunire. 

PROVOC,AT I ON. The a ct of inciting another 
to do a particular deed. That which arouses, 
moves, calls forth, causes, or occasions. Man
son v. State, 14 Ga. App. 837, 82 S. E. 763, 
764. 

Such conduct or actions on the part of one 
person towards another as tend to arouse 
rage, resentment, or fury in the latter against 
the former, and thereby cause him to do some 
illegal act against Or in relation to the per
,son offering the provocation. See State v. 
Byrd, 52 S. C. 480, 30 S. E. 482 ; Ruble v. 
People, 67 Ill. App. 438. 

"Provocation" sufficient to reduce homicide to 
manslaughter must be of a character calculat€ld to 
excite the passions beyond control, obscure reason, 
and thus render the mind incapable of reflection. 
State v. Borders (Mo. Sup.) 199 s. W. 180, 183 ; Mil · 
IfJr v. Commonwealth, 163 Ky. 246, 173 S. W. 761, 763. 
There must be a state of passion without time to 
cool placing defendant beyond control of his rea
son. Commonwealth v. Gelfi, 282 Pa. 434, 128 A, 77, 
79. Provocation carries with it the idea of some 
physical aggression or some assault which suddenly 
arouses heat and passion in the person assaulted. 
State v. Hollis, 108 S. C.  442, 95 S. E, 74, 76. 

PROVO KE. To excite ; to stimulate ; to 
arouse. State v. Warner, 34 Conn. 279. To 
irritate, or enrage. State v. MiIosovich, 42 
Nev. 263, 175 P. 139, 141. 

P ROVO K I NG A D I F F I C U LTY. The law on 
this point arises only where deceased was 
the attacking party, and his attack was 
brought about by the words or acts of ac
cused, intended to bring on the attack, in or
der that advantage might be taken thereof 
hy him to slay his adversary and escape the 
consequences. Carter v. State, 87 Tex. Cr. 
R. 200, 220 S. W. 335, 336. See, also, Wilkie 
v. State, 33 Ok1. Or. 225, 242, P. 1057, 1059. 

PROVOST. The prinCipal magistrate of a 
royal burgh in Scotland. 

A governing officer of certain universities 
or colleges. 

The chief dignitary of a cathedral or col
Legiate church. 

In France, this title was formerly given to 
some presiding judges. 

PROVOST-MARSHAL. In English law, an 
officer of the royal navy who had the charrge 
of prisoners taken at sea, and sometimes al
so on land. In military law, the officer act
ing as the head of the military police of any 
post, camp, city or other place in military 
occupation, or district under- the reign of 
martial law. He or his assistants may, at 
any time, arrest and detain for tTial, per
sons subject to military law committing of-
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fenses, and may carry into execution any pun
ishments to be inflicted in pursuance of a 
court martial. 

, 
PROXENETA. Lat. In the civil law. A 
broker ; one who negotiated or arranged the 
terms of a contract between two parties, as 
between buyer and seller ; one who negotiat
ed a maTriage ; a match-maker. Calvin ; 
Dig. 50, 14, 3. 

PROX I MATE. Immediate ; nearest ; next in 
order. In its legal sense, closest in causal 
connection. Menger v. Laur, 55 N. J. Law, 
205, 26 A. 180, 20 L. R. A. 61. Next in relation 
to cause and effect. Godfrey v. Vinson, 215 
Ala. 166, 110' So. 13, 16. 

PROX I MATE CAUSE. That which, in a nat
ural and continuous sequence, unbroken by 
any efficient intervening cause, produces the 
injury, and without which the result would 
not have OCCUlTed. Miami Quarry Co., v. Sea
borg Packing Co., 103 Or. 362, 204 P. 492, 495 ; 
Steenbock v. Omaha Country Club, 110 Neb. 
794, 195 N. W. 117, 118 ; State v. Des Champs, 
126 S. C. 416, 120 S. E. 491, 493 ; Beldon v. 
Hooper, 115 Kan. 678, 224 P. 34, 36 ; Lusk v. 
Pugh, 71 Okl. 182, 159 P. 855 ; Paducah Trac
tion Co. v. Weitlauf, 176 Ky. 82, 195 S. W. 99-, 
L. R. A. 1917F, 353 ; Chesapeake & O. Ry. Co. 
v. Swartz, 115 Va. 723, 80 · S. E. 568, 574 ; 
Donnelly v. H. C. & A. I. Piercy Contracting 
Co., 222 N. Y. 210, 118 N. E. 605, 606 ; Wurl 
v. Watson, 67 Cal. App. 625, 228 P. 43, 44 ; 
Haas v. Kundtz, 94 Ohio St. 238, 113 N. E. 826, 
827 ; Western Union Telegraph Co. v. Cole
man (Tex. Civ. App.) 284 S. W. 279, 282 ; 
Johnson v. Minneapolis, St. P. & S. S. M. Hy. 
Co., 54 N. D. 351, 209 N. W. 786, 789 ; Moran 
v. Poledor, 84 Ind. App. 266, 151 N. E. 140, 
142 ; Stroud v. Chicago, M. & St. P. Ry. Co., 
75 Mont. 384, 243 P. 1089, 1092 ; Averill v. 
Hart & O'F'arrell, 101 '"V. Va. 411, 132 S. E. 
870, 875 ; Kennedy v. Ind,ependent Quarry & 
Construction Co., 316 Mo. 782, 291 S. W. 475, 
481 ; Swayne v. Connecticut Co., 86 Conn. 439, 
85 A. 634, 635 ; Lemos v. Madden, 28 Wyo. 
1, 200 P. 791, 793. , 

That which is nearest in the order of re
sponsible causation. Butcher v. R. Co., 37 W. 
Va. 180, 16 S. E. 457, 18 L. R. ' A. 519 ; Lutz v. 
k. Co., 6 N. M. 496, 30 P. 912, 16 L. R. A. 
819 ; Appalacllian Power Co. v. Wilson, 142 
Va. 468, 129 S. E. 277, 280. That -which- stands 
next in causation to the effect, not necessari
ly in time or space but in causal relation. 
Pullman Palace Car Co. v. Laack, 143 Ill. 242, 
32 N. E. 285, 18 L. R. A. 215 ; Cundiff v. City 
of Owensboro, 193 Ky. 168, 235 S. W. 15, 16 ; 
Carlock v. Denver & R. G. R. Co., 55 C010. 146, 
133 P. 1103, 1104 ; Seaboard Air Line Ry. 
v. Mullin, 70 Fla. 450, 70 So. 467, 469, L. R. A. 
1916D, 982, Ann. Cas. 1918A, 576 ; Deetz -v. 
Cobbs & Mitchell Co., 120 Or. 600, 253 P. 542, 
544 ; Marshall v. Suburban Dairy Co., 96 N. 
J. Law, 81,. 114 A. 750, 751 ; Grigsby & Co. v. 
Bratton, 128 Tenn. 597, 163 S. W. 804, 806 ; 
Martin v. P. H. Hanes Knitting Co., 189 N. 
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C. 644, 127 S. E: 688, 689. The last negligent 
act contributory to an injury, without which 
such injury would not have resulted. Estep v. 

Price, 93 W. Va. 81, 115 S. ·E. 861, 863. The 
dominant cause. Ballagh v. Interstate Busi
ness Men's Acc. Ass'n, 176 Iowa, 110, 155 N. 
W. 241, 244, L. R. A. 1917A, 1050 ; Kawasaki 
Zosensho of Kobe, Japan, v. Cosulich Societa 
Triestina Di Navigazione of Trieste, Italy (C. 
C. A.) 11 F. (2d) 836, 837 ; Brady v. Oregon 
Lumber Co., 118 Or. 15, 245 P. 732, 734, 45 
A. L. R. 812. The producing cause. Eber
hardt v. Glasco Mut. Tel. Ass'n, 91 Kan. 763, 
139 P. 416, 417. The efficient cause ; the one 
that necessarily sets the other causes in op
eration. Baltimore & O. R. Co. v. Ranier, 84 
Ind. App. 542, 149 N. E. 361, 364 ; Larson v. 
Calder's Park Co., 54 Utah, 325, 180 P. 599, 
603, 40 A. ' L. R. 731 ; Munger v. Hancock 
(Tex. Civ. App.) 271 s. W. 228, 231 ; Hartford 
Steam Boiler Inspection & Ins. Co. v. Pabst 
Brewing Co. (C. C. A.) 201 F. 617, 626 ; Pro
haska v. St. Paul Fire & Marine Ins. Co. (C. 
C. A.) 270. F. 91 ; Hill v. Jacquemart, 55 Cal. 
App. 498, 203 P. 1021, 1022. The causes that 
are . merely incidental or instruments of a su
perior or controlling agency are not the prox
imate causes and the responsible ones, though 
they may be nearer in time to the result. It 
is only when the causes are independent of 
each other that the nearest is, of course, to 
be charged with the disaster. See Blythe v. 
Railway Co., 15 Colo. 333, 25 P. 702, 11 L. R. 
A. 615, 22 Am. St. Rep. 403 ; Pielke v. Rail
road Co., 5 Dak. 444, 41 N. W. 669 ; Railroad 
Co. v. Kelly, 91 Tenn. 699, 20 S. W. 312, 17 L. 
R. A. 691, 30 Am. St. Rep. 902 ; Gunter v. 
Graniteville Mfg. Co., 15 .s. C. 443 ; Bosqui 
v. Railroad Co., 131 Cal. 390, 63 P. 682 ; .iEtna 
Ins. Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395 ; 
Wills v. Railway Co., 108 Wis. 255, 84 N. W. 
998 ; Davis v. Standish, 26 Hun (N. Y.) 615 ; 
Cushing Gasoline Co. v. Hutchins, 93 Ok!. 13, 
219 P. 408, 412 ; Stuck v. Kanawha & M. Ry. 
Co., 76 W. Va. 453, 86 S. E. 13, 16. 

"Proximate cause" is distinguishable from "im
mediate cause." Missouri, K. & T. Ry. Co. of Tex
as v. Cardwell (Tex. Civ. App.) 187 S. W. 1073, 1076. 
The immediate cause is generally referred to in 
the law as the nearest cause in point of time and 
space, while an . act or omission may be the proxi
mate cause of an injury without being the imme
diate cause. �hus, where sENeral causes combine 
to produce an injury, thEY last intervening cause is 
commonly referreli to as the immediate cause, al
though some othEir agency more remote in time or 
space may,' in causal relation, be the nearer to the 
result, and thus be the p·roximate responsible cause. 
Dunbar v. Davis, 122 S. E·. 895, 32 Ga. App., citing, 
among others, Insurance Co. v. Boon, !i5 U. S. 117, 
130, 24 L., Ed. 395 ; Terry Shipbuilding Corp. v. Grif
!ian, 112 S. E. 374, 153 Ga. 390 ; Gillespie v. Andrews, 
27 Ga. App. 509, 108 S. E. 906. Moreover, there may 
be two or more proximate causes, but only one im
mediate cause. Thomas v. Chicago Embossing Co., 
307 Ill. 134, 138 N. E. 285, 287 ; American Stone Bal
last Co. v. Marshall's Adm'r, 206 Ky. 133, 266 S.

· 
W. 

1051, 1052 ; :  Godfrey v. Payne (Mo. App.) 251 S. W. 
133, 136 ; Hardin v� R1.lst (Te:¥:. Oiv. App.) · 294 S. W. 
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625, 631 : Etheridge v. Norfolk Southern R. Co., 143 
Va. 789, 129 S. E. 680, 683 ; Sarber v. City of In
dianapolis, 72 Ind. App. 594, 126 N. E. 330, 331. But 
the two terms are sometimes used interchangeably. 
Wilczynski v. Milwaukee Electric Ry. & Light Co., 
171 Wis. 508, 177 N. W. 876, 877 ; Suber v. P'drr Shoals 
Power Co., 113 S. C. 317, 102 S. E. 335, 337 (but see 
Wright v. Greenwood Telephone Co., 108 S. C. 84, 93 
S. E .  398, 399) ; Knight v. Wessler, 67 Utah, 354, 248 
P. 132, 133 ; Daneschocky v. Sieben, 195 Mo. App. 470, 
193 S. W. 966, 967. See, also, Immediate Cause. 

PROX I MATE CO NSEQU ENCE O R  RESULT. 
One which succeeds naturally in the ordi
nary course of things. Swaim v. Chicago, R. 
I. & P. Ry. Co., 187 Iowa, 466, 174 N. W. 384, 
386. A consequence which, in addition to be
ing in the train of physical Causation is not 
entirely outside the range of expect;tion or 
probability, as viewed by ordinary men. The 
Mars (D. C.) 9 F. (2d) 183, 184. One ordinari
ly following from the negligence complained 
of, unbroken by any independent cause 
which might have been reasonably ' foreseen: 
Dallas Ry. Co. v. Warlick (Tex. Com. App.) 
285 s. W. 302, 304. One which a prudent and 
experienced man, fully acquainted with all 
the circumstances which in fact existed, 
would, at time of the negligent act, haye 
thought reasonably possible to follow, if it 
had occurred to his mind. Coast S.  S. Co. v. 
Brady (C. C. A.) 8 F. (2d) 16, 19. A mere pos
sibility of the injury is not suffi'cient, where a 
reasonable man would not consider injury 
likely to result from the act as one of its 
ordinary and probable results. O'N eal v. Vie, 
94 Ok!. 68, 220 P. 853, 856. See, also, Korn
blau v. McDermant, 90 Conn. 624, 98 A. 587, 
590. 

PROX I MATE DAMAG ES. See Damages. 

PROX I MATELY. Directly or immediately. 
Kentucky Traction &, Terminal Co. v. Bain, 
161 Ky. 44, 170 S. W. 499, 501. Pertaining to 
that which in an ordinary natural sequence 
produces a specific result, no independent dis
turbing agency intervening. Olsen v. Stand
ard Oil Co., 188 Cal. 20, 204 P. 393, 396. The 
use of the word "approximately" in an in
struction in lieu of the word "proximately," 
although error, is harmless, since the words 
are very nearly synonymous ; P. B.

' 
Arnold 

Co. v. Buchanan, 60 Ind. App. 626, 111 N. E. 
204, 207 ; oontra; Kentucky Traction & Ter
minal Co. v. Bain, 161 Ky. 44, 170 S. W. 499 
501. 

' 

PROX I M I TY. Kindred between two persons. 
Dig. 38, 16, 8. 

Quality or state of being next in time, place 
causation, influence, etc. ; immediate near� 
ness. Webster, Dict. 

Proximus est cui n�mo antecedit, supremus est 
quem ne-mo  sequitur. He is next whom no one 
precedes ; . he is last whom no one follows. 
Dig. 50, 16, 92: 
PROXY. (Contracted from procuracy.) A 
person who is substituted or deputed by an .. 
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other to represent him and act· for him, · par
ticularly in some meeting or public body. Al
so the instrument containing the appointment 
of such person. Manson v. Curtis, 223 N. Y. 
313, 119 N. E. 559, 561, Ann. Cas. 1918E, 247. 

Members of the house of lords in England have 
the privilege of voting by proxy. 1 Bl. Comm. 168 ; 
Philips 

'
v. Wickham, 1 Paige (N. Y.) 590. But the 

practice is in abeyance. May, Part Pr. 370. 

I n  Eoolesiastioal Law 
A person who is appointed to manage an

other man's affairs in the ecclesiastical 
courts ; a judicial proctor. 

Also an annual payment made by the pa
rochial clergy to the bishop, on visitations. 
Tomlins. 

PRU D EN C E. Carefulness, precaution, atten
tiveness, and good judgment, as applied to ac
tion or conduct. That degree c:f care required 
by the exigencies or circumstances under 
which it is to be exercised. Cronk v. Railway 
Co., 52 N. W. 420, 3 S. D. 93. This term, in 
the language of the law, is  commonly associ
ated with "care" and "diligence" and contrast
ed with "negligence." See those titles. 

PR U D ENT. In defining negligence, practical
ly synonymous with cautious. Malcolm Y. 
Mooresville Cotton Mills, 191 N. C. 727, 133 
S. E. 7, 9. 

Prudenter agit qui prrece'pto legis obtem perat. 5 
Coke, 49. He acts prudently who obeys the 
command of the law. 

PUBLIC 

PSEUDOGRAPH • .  False writing'. • 

PSYCHO-D IAGNOSIS. In medical jurispru
dence. A method of investigating the origin 
and cause of any given disease or morbid con
dition by examination of the mental condi
tion of the patient, the application of vari
ous psychological tests, and an inquiry into 
the past history of the patient, with a view 
to its bearing on his present psychic state. 

PSYCHOLOG I CAL FACT. In the law of 
evidence. A fact which can only be perceived 
mentally ; such as the motive by which a 
perSon is actuated. Burrill, Circ. Ev. 130, 
131. 

PSYC H O N E U ROS IS. See Insanity. 

PSYCHOSIS. A disease of the mind ; espe
cially, a functional mental disorder, that is, 
one unattended with structural changes in 
the brain. Davis v. State, 153 Ga. 154, 112 S. 
E. 280, 282. See Insanity. 

PSYCHOTHERAPY. A method or system of 
alleviating or curing certain forms of dis
ease, particularly diseases of the nervous 
system or such as are traceable to nervous 
disorders, by suggestion, persuasion, encour
agement, the inspiration of hope or confi
dence, the discouragement of morbid memo
ries, associations, or beliefs, and other sim
ilar means addressed to the mental state of 
the patient, without (or sometimes in con
junction with) the administration of drugs or 
other physical remedies. 

PRUDENT IAL AFFA I RS. Within the mean- PTO MA I N E. In medical j urisprudence. An 

ing of a statute authorizing the making of by- alkaloidal product of the decomposition or 

laws by municipalities for the directing and putrefaction of albuminous substances, as, in 

managing of their prudential affairs, this term animal and vegetable tissues. Ptomaines are 

includes those matters for the necessary con- sometimes poisonous, but not invariably. Ex

venience of the inhabitants. Clarke v. City of amples ' of poisonous ptomaines are those oc

Fall River, 219 Mass. 580, 107 N. E. 419, 421. curring in putrefying fish and the tyrotoxi-
cons of decomposing milk and milk products. 

P RUDHOM M ES, PRO D ES HOMM ES. This They are sometimes found in a less harm
word was used in early Norman times, and be
fore, in a general sense to signify freeholders 
or respectable burgesses ; sometimes a special 
body of such persons acting as magistrates or 
judges. Black Book of Adm. IV,  186. There 
were prudhommes of the sea ; of merchants ; 
of the corporation of Barcelona ; and of the 
gild of coopers. Usually two sat. 

PRYI<. A kind of service of tenure. Blount 
says it signifies an old-faShioned spur with 
one point only, \yhich the tenant, holding land 
by this tenure, was to find for the king. 
vVharton. 

PSEUD O. False, counterfeit, pretended, spu
rious. State v. Skinner, 37 Nev. 107, 139' P. 
773, 776. 

PSEUDOCYES IS. In medical jurisprudence. '  
A frequent manifestation of hysteria in 
women, in which the abdomen is inflated, 
simulating pregnancy ; the patient aiding in 
the deception. 

ful form in preserved vegetable matter. Dru
ry v. Armour & Co., 140 Ark. 371, 216 S. W. 
40, 42. 

PUBERTY. The earliest age at which per
sons are capable of begetting or bearing chil
dren. Webster, Dict. 

In the civil and common law, the age at 
which one becomes capable of contracting 
marriage. It ·is in boys fo�rteen, and in girls 
twelve years. Ayliffe, Pando 63 ;  Toullier, 
Dr. aiv. Fr. tom. 5, p. 100 ; Inst. 1, 22 ; Dig. 
1, 7, 40, 1 ;  Code 5, 60, 3 ;  1 Bl. Comm. 436 ; 
2 Kent, Comm. 78 ; 'State v. Pierson, 44 Ark. 
265. Otherwise called the "age of consent to 
marriage." 

PUBLIC, n. The whole body politic, or the 
aggregate of the citizens of a state, di strict, 
or municipality. Knight v. Thomas, 93 Me. 
494, 45 A. 499 ; State v. Luce, 9 Houst. (Del.) 
396, 32 A. 1076 ; Wyatt v. Irrigation Co., 1 
Colo. App. 480, 29 P. 906 ; Ex parte Tsune
taro Machida (D. C.) 277 F. 239, 241. The in-
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habitants "of a state, county, or community. 
People v. Turnbull, 184 Ill. App. 151,  155 ; 
Commonwealth v. Bosworth, 257 Mass. 212, 
153 N. E. 455, 457. As used in the Immigra
tion Act 1917, § 3 (8 USCA § 136), excluding 
aliens likely to become a public charge, the 
term means the people, the government of 
the United States. Ex parte Horn (D. C.) 2£2 
F. 455, 457. 

Also, a part of the inhabitants of a com
munity. -See Davis v. People, 79 Colo. 642" 
247 P. 801, 802 ; Andrew Jergens Co. v. Bond
ed Products Corporation (D. C.) 13 F.(2d) 417, 
422 ; J. N. Collins Co. v. F. M. Paist Co.- (D. 
C.) 14 JJ'.(2d) 614, 61'5. Thus, with reference 
to creating a public way by use, "public" 
means all those who have occasion to use 
the road. Eddy v. Clarke, 38 R. I. 371, 95 A. 
851, 852 ; Law v. Neola Elevator Co., 281 Ill. 
143, 117 N. E. 435, 437. 

The term does not mean all the people, nor Vfjry 
many people of a place, but so many of them as 
contradistinguishes them from a few. state v. Bak-
er, 88 Ohio St. 165, 102 N. E. 732, 736. 

. 

PUBLI C, adj. Pertaining to a state, nation, 
or whole community ; proceeding from, relat
ing to, or affecting the whole body of people 
or an entire community. Open to all ; no
torious. Common to all or many ; general ; 
open to common use. Morgan v. Cree, 46 Vt. 
786, 14 Am. Rep. 640 ; Crane v. Waters (C. 
C.) 10 F. 621 ; Austin v. Soule, 36 Vt. 650 ; 
Appeal of Eliot, 74 Conn. 5813, 51 A. 558 ; 
O'Hara v. Miller, 1 Kulp (Pa.) - 295 ; State 
Public Utilities Commission v. Monarch Re
frigerating Co., 267 Ill. 528, 108 N. E. 716, 717, 
Ann. Cas. 1916A, 528 ; S tate v. Lyon, 63 Okl. 
285, 16,5, P. 419, 420. Thus, an allegation that 
defendant "publicly stated" alleged slander
ous matter imports utterance of words in the 
presence and hearing of others. Kavanagh 
v. Thomas, 218 App. Div. 780, 218 N. Y. S. 
d:89. 

A distinction has been made between the 
terms "public" and "general." ThQY are 
sometimes used as synonymous. The former 
term is applied strictly to that which con
cerns all the citizens and every member of 
the state ; while the latter includes a lesser, 
though still a large, portion of the community. 
1 Greenl. Ev. § 128. 

-Public appointmetJts,. Public offices or sta
tions which are to be filled by the appoint
ment of individuals, under authority 9f law, 
instead of by election. 

-Publio bui lding. One of which the posses
sion and use, as well a s  the property in it, are 
in the public. Pancoast v. Troth, 34 N. J. 
Law, 383. Any building held, used, or con
trolled exclusively for public purposes by any 
department or branch of government, state, 
,county,' or municipal, without reference to the 
,ownership of the building or of the realty up:
on which it is situated. Shepherd v. State, 16 
'Ga. App. 248, 85 S. E. 83. A building belong-
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ing to or used by the public for the transac
tion of public or quasi public business. Lew
is v. Commonwealth, 197 Ky. 449, 247 S. W. 
749, 750. Defined by statute in Wisconsin 
(St. 1921, § 2394-41, subd. 12 ; Stat. 1931, § 
101.01 [12]), requiring the owner of such a 
building to make and keep it safe, as any 
structure used in whole or in part as R place 
of resort, assemblage, lodging, trade, traffic, 
occupancy, or use by the public, or by three 
Or more tenants. Gobar v. Kratowicz, 179 
Wis. 256, 191 N. W. 509, 510. Within the 
meaning of a Utah statute, the term includes 
all buildings where the public congregate in 
considerable numbers either for amusement 
or for other purposes, all buildings to which 
the people generally have access, and which 
are intended to accommodate the general pub
lic for amusement purposes, although used for 
private gain. State v. Swanson Theater Cir
suit, 59 Utah, 150, 202 P. 544, 545, 19 A. L. R. 
539. 

-Publio character. An individual who asks 
for and desires public recognition, such as a 
statesman, author, artist, or inventor. See 
Corliss v. E. W. 'Valker Co., 64 F. 28(), 31 1.. 
R. A. 283. 

-Public conveln ience. In a statute requiring 
the issuance of a certificate of public con
venience and necessity by the Public Utilities 
Commission for the operation of a motorbus 
line, "convenience" is not used in its collo
quial sense as synonymous with handy or 
easy of access, but in accord with its regu
lar meaning of suitable and fitting, and "pub
lic convenience" refers to something fitting 
or suited to the public need. Abbott v. Pub
lic Utilities Commission, 48 R. I. 196, 136 A. 
490, 491. 

-Publio i nterest. Something in which the pub
lic, the community at large, has some pecu
niary interest, or som e interest by whiCh their 
legal rights or liabilities ate affected. It 
does not mean anything so narrow as mere 
curiosity, or a s  the interests of the particu
lar localities, which may be affected by the 
matters in question. State v. Crockett, 86 
Okl. 124, 206 P. 816, 817. If by public per
mission one is making use of public property 
and he chances to be the only one with whom 
the public can deal with respect to the use 
of that property, his business is affected with 
a public interest which requires him to deal 
with the public on reasonable terms. Cooley, 
Const. Lim. 746. The circumstances which 
clothe a particular kind of business with a 
"public interest," as to be subject to regula
tion, must be such as to create a peculiarly 
close relation between the public and those 
engaged in it and raise implications of an 
affirmative obligation on their part to be rea
sonable in dealing with the public. One does 
not devote his property or business to a pub
lic use, or clothe it with a public interest, 
merely because he makes. commodities for and 
sells to the public in common callings such 
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as those of the butcher, baker, tailor, etc. 
Chas. Wolff Packing Co. v. CQurt of Indus
trial Relations of State Qf Kansas, 262 U. S. 
522, 43 S. Ct. 630, 633, 67 L. Ed . . 1103, 27 A. 
L. R. 1280. A business is nQt affected with 
a public interest merely because it is large, 
or because the public has concern in respect 
of its maintenance, or derives benefit, accom
modatiQn, ease, 01' enjoyment frQm it. Tyson · 
& Bro.-United Theatre Ticket Offices v. Ban
ton, 273 U. S. 418, 47 S. Ct. 426, 71 L. Ed. 718, 
58 A. L. R. 1236. 

-Public laundry. This term, in Labor Law, 
N. Y. § 296 (Consol. Laws, c. 31) , includes a 
laundry , doing laundry work that is ultimate
ly distributed to the public, and is nQt limited 
to laundry doing custom work only. Van 
Zandt's, Inc., v. Department of Labor of State 
of New York, 129 Misc. 747, 222 N. Y. S. 450, 
451. 

-Public lavatorie's. Such as are open to' all 
who may choose to' use them. Irvine v. Com
monwealth, 124 Va. 817, 97 S.  E. 769. The 
term may, however, include a washroom in a 
lodging house for men guests only. City of 
ChicagO' v. McGuire, 185 Ill. App. 589, 590. 

PUBLIC 

latte� is understood a right to pass over the 
land Qf another ; by the former is meant the 
right of going over the water which is Qn an
other's land. Carth. 193 ;·  Hamm. N. P. 195. 

-Publio place. A place to which the general 
pubUc has a right to resort ; not necessarily 
a place devoted solely to the uses of the pub
lic, but a place which is in point of fact pub
lic rather than private, a place visitea. by 
many persons and usually accessible to the 
neighboring public. See People v. Whitman, 
178 App. Piv. 193, 165 N. Y. S. 148, 149 ; Peo
ple v. Soule (Co. Ct.) 142 N. Y. S. 876, 880 ; 
Ellis v. Archer, 38 S. D. 285, 161 N. W. 192', 
193 ; State v. Welch, 88 Ind. 310 ; Comprecht 
v. State, 36 Tex. Cr. R. 434, 37 S. W. 734 ; 
Russell v. Dyer, 40 N. H. 187 ; Roach v. 
Eugene, 23 Or. 376, 31 P. 825 ; TaylQr v. State, 
22 Ala. 15. Any place sO' situated that what 
passes there can be seen by any considerable 
number of persons, if they happen to look. 
Steph. Cr. I1. 115. Also, a pla,ce in which the 
public has an interest as affecting the safety, 
health, morals, and welfare of the community. 
Babb v. EIsinger (Sup.) 147 N. Y. S. 98, 100. 
As used in the Georgia prohibition law, any 
place which, from its public character, mem-" 
bers of the general public frequent, or where 

-Publio law. That branch or department of 
law which is concerned with the state in its they may be expected to' congregate at any 

time as a matter of common right ; also any political Qr sQvereign capacity, including con- place at which, even though it is privately stitution�l. and admin.istrative law, and with owned or controlled, a number of persons have 
the defimtIOn, regulatIOn, and enfQrcement of assembled th h b . . . , roug common usage or y gen-rIghts III c�ses where �he state I� regarded eral or indiscriminate invitation, express or 
as the .subJe�t of t�e . rIght or object ?f .the . implied. Griffin v. State, 15 Ga. App. 5{)2, 83 " duty,-mcluding crImmal law and CrImmal S. E. 871. Under this view, a pIaee may be p:ocedu�e,-:and t�e l�w of the s�te, :on- public during some hours of the day and sldered m Its qua�� prIvate pe:�onal�ty, �. e. , private during others. Tooke v. State, 4 Ga. 
as capable of holdI�g or �xercIsmg rIg�ts, or App. 495, 496, 61 S. E. 9'17, 918. A place ex
acqmrmg and de�lll�g . WIth property, III the PQsed to the public, and where the public 
character of an Illd.IvIdual. See .Hol�. JUl'. gather tQgether or pass to and fro. Lewis v. 
106, 300 . . That �rtlOn of !�w WhICh IS. CQn- Commonwealth, 197 K . 449, 247 S. W. 749 
cerned WIth polItIcal condItIons ; that IS to' 750 

Y , 

say, with the powers, rights, duties, capac- . 

ities, and incapacities which are peculiar to -Public p urpose. In the law of taxation, 
political superiors, supreme and subordinate. eminent domain, etc., this is a term of classi
Aust. Jur. "Public law," in one sense, is a fication to distinguish the objects for which, 
designation given to' "international law," as according to settled usage, the" gQvernment is 
distinguished from the laws of a particular to provide, from those which, by the like 
nation or state. In anQther sense, a law or usage, are left to private interest, inclination, 
statute that applies to the peO'ple generally of or liherality. PeQple v. Salem Tp. Board, 20 
the nation or state adopting or enacting it, is Mich. 485, 4 Am. Rep. 400. See Black, Const. 
denominated a public law, as contradistin- Law (3d Ed.) p. 454, et seq. ; Hagler v. Small, 
guished from a private law, affecting only an 3017 Ill. 460, 138 N. E. 849, 854 ; State v. Don
individual or a small number of persons. aId, 160 Wis. 21, 151 N. W. 331, 364. The 
Morgan v. Cree, 46 Vt; 773, 14 Am. Rep. 640. term is synonymous with governmental pur

pose. State v. Dixon, 66 Mont. 76, 213 P. 227, 
231 . As employed · to' denote the objects for 
which taxes may be levied, it has nO' relation 
to the urgency of the public need or to the 
extent Qf the public benefit which is to follow ; 
the essential requisite being that a public 
service or use shall affect the inhabitants as 
a community, and not merely as individuals. 
Stevenson v. Port of Portland, 82 Or. 576, 162, 
P. 5009, 511 ; Carman v. Hickman County, 18{; 
Ky. 630, 215 S. W. 408, 411. A public purpose 
Qr public business has for its obj ective the 

-Publio offense. A public offense is an act or 
omissiQn forbidden by law, and punishable as 
by law prQvided. Code Ala. 1886, § 36g.g.. 
Ford V. State, 7 Ind. App. 567, 35 N. E. 34 ; 
State v. Cantieny, 34 Minn. 1, 24 N. W. 458. 

-Public passage. A right, subsisting in the 
public, to pass over a body of water, whether 
the land under it be public or owned by a pri
vate person. This term is synonymous with 
public highway, with this difference: by the 
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promotion of the public health, S{lfety, 
morals, general welfare, security, prosperity, 
and contentment of all the inhahitants 0'r resi
dents within a giveR political division, as, for 
example, . a state, the sovereign powers of 
which are exercised to promote such public 
purpose or public business. Green v. Frazier, 
44 N. D. 395, 176 N. W. 11, 17. See, alsO', City 
of Tombstone v. Macia, 30 Ariz. 218, 245 P. 
677, 679, 46 A. L. R. 828. 

-Publio service. A term applied in . modern 
usage to the Qbjects and enterprises of certain 
kinds of corpQrations, which specially serve 
the needs Qf the general public or conduce to' 
the comfort and cO'nvenience of an entire com
munity, such as railroad, gas, water, and 
electric light companies ; and companies fur
nishing motor vehicle transportation. See 
Harrison v. Big Four Bus Lines, 217 Ky. 119, 
288 S. W. 1049 ; People's Natural Gas 00. v. 
Puhlic Service CommissiQn, 279 Pa. 252, 123 
A. 799, 802 ; . In re Otter Tail Power Co., 128 
Minn. 415, 151 N. W. 198. A public service 
or quasi public corporatiQn is one private in 
its Qwnership, but which has an appropriate 
·franchise from the state to ' prO'vide for a 
necessity Qr convenience of the general pub
lic, incapable of being furnished by private 
competitive business, and dependent for its 
exercise Qn eminent domain 0'1' governmental 
agency. AttQrney General v. Haverhill Gas
light Co., 215 Mass. 394, 101 N. E. 1001, 1003, 
Ann. Cas. 19140, 1266. It is Qne of a la'rge 
class of private CQrpQrations which on ac
count of special franchises CQnferred on them 
owe a duty to' the public which they may he 
compelled to' , perform. State ex reI. CocO' v. 
Riverside 11'1'. CQ., 142 La. 10, 76 SQ. 216, 218. 

-Publio servioe com mission. A bO'ard Qr CQm
mission created by the legislature to' exercise 
PQwer Qf supervision 0'1' regulation over public 
utilities or public service corporations. Rail
road CommiSSion of Alabama v. NQrthern Ala
bama Ry. CQ., 182 Ala. 357, 62 So. 749. Such 
a commission is a legal, administrative body, 
provided for the administratiQn Qf certain 
matters within the police power, with power 
to make regulations as to' certain m atters 
when required for the public safety and CQn
venience, and to' determine facts on which 
existing laws shall operate. Bessette v. God
dard, 87 Vt. 77, 88 A. 1, 3. See, alsO', People 
ex reI. New YQrk Telephone Co. v. Public 
Service Commission Second District, 157 App. 
Div. 156, 141 N. Y. S. 1018, 1022 ; AltQn Water 
Co. v. IllinQis Commerce CQmmissiQn (D. C.) 
279 F. 869. 

-Public, true, and notorious. The old fQrm by 
which charges in the allega.tion8 in the ec
clesiastical cQurts were described at the end 
of each particular. 

-Publio use, in constitutiQnal, provisIQns re
stricting the exercise Qf the right to take pri
vate property in virtue, of eminent domain, 
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means a use concerning the whQle cQmmunity 
as distinguished from particular individuals. 
But each and every member of sQciety need 
not �e equally interested in such use, 0'1' be 
persQnally and directly affected by it ; if the 
Qbject is to satisfy a great public want or 
exigency, that is sufficient. Gilmer v. Lime 
Point, 18 Oal. 229 ; Budd v. New York, 12 S. 
Ct. 46�, 143 U. S. 5l!7, 36 L. Ed. 247 ; Rindge 
Co. v. Los Angeles County, 43 S. Ct. 689, 692, 
262 U. S. 700, 67 L. Ed. 1186 ; FQuntain Park 
Co. v. Hensler, 199 Ind. 95, 155 N. E. 465, 469, 
50 A. L. R. 1518 ; Paine v. Savage, 126 Me. 
121, 136 A. 664, 666, 51 A. L. R. 1194 ; In re 
Kansas City Ordinance No. 39946, 298 Mo. 
569, 252 S. W. 404, 408, 28 A. L. R. 295. The 
term may be said to' mean public usefulness, 
utility, or advantage, Qr ,what is productive Qf 
general benefit. Williams v. Oity Qf NQrman, 
85 Ok!. 230, 205 P. 144, 148 ; In re BOard of 
Water Com'rs ,of City of Hartford, 87 Conn. 
193, 87 A. 870, 873, Ann. C3.s. 1915A, 1105. 
But it is not synonymous with public benefit. 
Ferguson v. IllinQis Cent. R. CQ., 202 Iowa, 
508, 210 N. W. 604, 606 ; Smith v. Cameron, 
106 Or. 1, 210 P. 716, 720, 27 .A. L. R. 510. 
It may be limited to' the inhabitants Qf a 
small or restricted locality, but must be in 
CQmmon, and not fQr a particular individual. 
PocanticO' Water Works Co. v. Bird, 130 N. Y. 
249, 29 N. E. 246 ; St. Helena Water CO'. v. 
FQrbes, 62 Cal. 182, 45 Am. Rep. 659 ; Cox v. 
Revelle, 125 Md. 579, 94 A. 203, 206, L. R. A. 
1915EJ, 443 ; Vetter v. Broadhurst, 100 Neb. 
356, 160 N. W. 109, 111, 9 A. L. R. 578 ; Leath-

. ers v. Oraig (Tex. Oiv. App.) 228 S. W. 995, 
998. The use must be a needful one fQr the 
public, which cannot be surrendered without 
Qbvious general lQss and inconvenience. Jeter 
'V. VintQn-RQanoke Water Co., 114 Va. 769, 76 
S. E. 921, 925, Ann. Cas. 1914C, 1029. "Public 
uses" Qf a municipal corporation as affecting 
the running of the statute of limitations, are 
such uses as all the people of the state are 
alike interested in. BQard of Com'rs of W ood
ward County v. Willett, 49 OkI. 254, 152 P. 
365, 366, L. R. A. 1916E, 92. The test whether 
a use is a "public use/' within a CQnstitution
al prQvisiQn exempting from taxation certain 
property devQted to' a public use, is whether 
a public trust is imposed upon the property, 
whether the public has a legal right to' the 
use which cannot be gainsaid 0'1' denied or 
withdrawn by the owner, . Commonwealth v. 
City of Richmond, 116 Va. 69, 81 S. E. 69, 74, 
L. R. A. 1915A, 1118. In patent law, a pub
lic use is entirely different from a U\Se by the 
public. LQS Angeles Lime 00. v. Nye (C. C. 
A.) 270 F. 155, 162. If an in ventO' I' allQws his 
machine to' be used by other persons generally, 
either with or without compensatiQn, or if it 
is, with his consent, put Qn sale fQr such use, 
then it will be in "public use" and Qn public 
sale. David E. Kennedy v. United Cork Cos. 
(0. C. A.) 225 F. 371, 372. Experimental use 
is never "public use" if cQnducted in good 
faith to' test the qualities Qf the inventiQn, 

and fQr no other purpose nQt natutally in-
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cidental. Union Sulphur 00. v. Freeport 
Texas Co. (D. C.) 251 F. 634, 651. 

-Publ ic utility. A private corporation which 
has given to it certain powers of a public na· 
ture, such, for instance, as the power of 
eminent domain, in order to enable it to dis
charge its duties for the public benefit. State 
ex: reI. Coco v. Riverside Irr. 00., 142 La. 10, 
76 So .. 216, 218. Any agency, instrumentality, 
business industry or service which is used 
or conducted in such manner as to affect the 
community at large, that is which is not lim· 
ited or restricted to any particular class of 
the community. State Public Utilities Com· 
mission v. Monarch Refrigerating Co., 267 Ill. 
528, 108 N. E. 1716, Ann. Cas. 1916A, 528. The 
test for determining if a concern is a public 
utility is whether it has held its,elf out as 
ready, able and willing to serve the public. 
Humbird Lumber Co. v. Public Utilities OO:r:l 
mission, 39 Idaho, 505, 228 P. 271. The term 
implies a public use of an article, product, or 
service, carrying with it the duty of the pro
ducer or manufacturer, or one attempting to 
furnish the service, to serve the public and 
treat all persons alike, without discrimina· 
tion. Highland Dairy Farms Co. v. Helvetia 
Milk Condensing Co., 308 Ill. 294, 139 N. E. 
418, 420. It is "Synonymous with "public use," 
and refers to persons or corporations charged 
with the duty to supply the public with the 
use of property or facilities owned or fur· 
nished by them. Buder v. First Nat. Bank 
(0. O. A.) 16 F.(2d) 900, 992. To constitute a 
true "public utility," the devotion to public 
use must be of such character that the p'ublic 
generally, or that part of it wbich has been 
served and which has accepted the service, 
has the legal right to demand that that 
service shall , be ' conducted, so long as it is 
continued, with reasonable efficiency under 
reasonable charges. Richardson v. Railroad 
Oommission 'of California, 191 Cal. 716, 218 P. 
418, 420. The devotion to public use must ,be 
of such character that the product and serVice 
is available to "the public generally and indis
criminately, or there must be the acceptance 
by the utility of public franchises or calling 
to its aid the police power of the state. 
Southern ' Ohio Power 00. v. Public Utilities 
Commission of Ohio, 110 Ohio St. 246, 143 N. 
E. 700, 701, 34 A. L. R. 171. 

-Publio ·ways. Highways (q. v.). 

-P ublic weigher. This term in a statute re· 
fers to the official ' who has been elected, ap
pointed, or qualified and holding office. Inter
state Compress Co. v. Colley, 88 Okl. 42, 211 
P. 413, 414. 

-Publio welfare. The prosperity, well-being, 
or convenience of the public at large, or of a 
whole community, as distinguished from the 
advantage of an individual or limited class. 
See Shaver v. Starrett, 4 Ohio St. 499. It 
embraces the primary social interests of safe
ty, order, morals, economic interest, and non-
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material and political interests. State v. 
Hutchinson Ice Cream Co., 168 Iowa, 1, 147 
N. W. 195, 199, L. R. A. 1917B, 198. In the 
development of our civic life, the definition of 
"public welfare" has also developed until it 
has been held to bring within its purview 
regulations for the promotion of economic 
welfare and public convenience. Pettis v. 
Alpha Alpha Chapter of Phi Beta Pi, 115 Neb. 
525, 213 N. W. 835, .838. 

As to public "Accounts," "Acknowledgment," 
".!Jct," "Administrator," "Agent," "Attor
ney," "Auction," "Beach," "Blockade," 
"Boundary," "Bridge," "Business," "Oapac
ity," "Carrier," "Ohapel," "Charge," "Char· 
ity," "Company,"- "Corporation," "Debt," 
"Document," "Domain," "Easement," 
"Enemy," "Ferry," "Funds," "GoDd," 
"Grant," "Health," "Highway," "Holiday," 
"Hospital," "House," "Indecency," "Insti
tution," "Lands," "Market," " Minister," 
":Money," "Necessity," "Notice," "Nuisance," 
"Office," "Officer," "Peace," "Policy," 
"Pond," "Printing," "Property," "Prose
cutor," "Record," "Revenue," "River," 
"Road," "Sale," "Sehool," "Seal," "Square," 
" Stock," "Store," "Tax," "Things," 
"Thoroughfare," "Trial," "Trust," "Trus
tee," "Verdict," "Vessel," "War," "Works," 
"Worship," and "Wrongs," see those titles. 

PUBL ICAN. 
In the Civi l Law 

A farmer of the public revenue ; one who 
held a lease of some property from the public 
treasury. Dig. 39, 4, 1, 1 ; Id. 39, 4, 12, 3 ;  
Id. 39, 4, 13. 

I n  English Law 
A person authorized by license to keep a 

public house, and retail therein, for consump
tion on or off the premises where sold, all 
intoxicating liquors ; also termed "licensed 
victualler." Wharton. 

A victualer ; one who serves food or. drink 
prepared for consumption on the premises. 
Friend v. Ohilds Dining Hall Co., 231 Mass. 
65, 120 N. E. 407, 409, 5 A. L. R. 1100. 

PU BL ICAN US. Lat. Tn Roman law. A 
farmer of the customs ; a publican. Calvin. 

PU BLICAT I ON. The act of publishing any· 
thing or making it public ; offering it to pub
lic notice, or rendering it accessible to public 
scrutiny. Linley v. Citizens' Nat. Bank of 
Anderson, 108 S. O. 372, 94 S. E. 874, 877. 
An advising of the public ; a making known 
of something to them for a purpose. Associ
ated Press v. International News Service (C. 
O. A.) 245 F. 244, 250. n implies the means 
of conveying knowledge or notice. Daly v. 
Beery, 45 N. D. 287, 178 N. W. 104, 106. 

As descriptive of the publishing of laws 
and ordinances, "publication" means printing 
or otherwise reproducing copies of them and 
distributing them in such a manner as to 
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make their contents easily accessible to the 
public ; it forms no part of the enactment 
of the law. "Promulgation," on the other 
hand, seems to denote the proclamation or 
announcement of the edict or statute as a 
preliminary to its acquiring the force and 
operation of law. But the two terms are 
often used interchangeably. Chicago v. Mc
Coy, 136 Ill. 344, 26 N. E. 363, 11 L. R. A. 
413 ; Sholes v. State, 2 Pin. (Wis.) 499 ; Rus
sell v.  Kennington, 160 Ga. 467, 128 S. E. 581. 
For the distinction between them, see Toul
lier, Dr. Civ. Fr. titre Preliminaire, n. 59. 

In connection with the publication of rates, 
the term may include both the promulgation 
and the distribution of the rates in printed 
form. City of Pittsburg v. Pittsburg Rys. 
Co., 259 Pa. 558, 103 A. 372, 374. 

I n  Practice 
In the practice of the states adopting the 

reformed procedure, and in some others, pub
lication of a summons is the process of giv
ing it currency as an advertisement in a 
ne�spaper, under the conditions prescribed 
by law, as a means of giving notice of the 
suit to a defendant upon whom personal 
service cannot be made. 

I n  Equity Practice 

The making public the depositions taken 
in a suit, which have previously been kept 
private in the office of the examiner. PUbli
cation is said to pass when the depositions 
are so made public, or openly shown, and 
copies of them given out, in order to the 
hearing of the cause. 3 Bl. Comm. 450. 

I n the Law of Libel 
The act of making the defamatory matter 

known publicly, of disseminating it, or com
municating it to one or more persons. Wil
cox v. Moon, 63 Vt. 481, 22 A. 80 ; Sproul v. 
Pillsbury, 72 Me. 20 ; Gambrill v. Schooley, 
93 Md. 48, 48 A. 730, 52 L. R. A. 87, 86 Am. 
st. Rep. 414. The reduction of libelous mat
ter to writing and tts delivery to any one 
other than the person injuriously affected 
thereby. Youngquist v. American Ry. Ex
press Co., 49 S. D. 373, 206 N. W. 576, 579 ; 
Fry v. McCord, 95 Tenn. 678, 33 S. W. 568 ; 
[1891] 1 Q. B. 527. By statute in Missouri 
(Rev. St. 1909, § 4820 [Mo. St. Ann. § 4368] ), 
delivery of libelous matter to the party 
libeled constitutes a publication. Bedell v. 
Richardson Lubricating Co. (Mo. App.) 226 
s. W. 653, 656. The dictation to a stenog
rapher of a libelous letter is ordinarily a 
publication of the libel. Nelson v. Whitten 
(D. C;) 272 F. 135, 139 ; [1891] 1 Q. B. 524. 

But see Owen · v. Pub. Co., 32 App. · Div. 465, 
53 N. Y.- S. l03S. Every repetition of de
famatory words is a new publication and 
constitutes a new cause of action. 
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last will and testament. 4 Kent, Comm. 515, 
and note. In re Simpson, 56 How. Prac. (N. 
Y.) 134 ; Compton v. Mitton, 12 N. J. Law, 
70 ; Lewis v. LewiS', 13 Barb. (N. Y.) 23. 
The act or acts of the testator by which he 
manifests that it is his intention to give 
effect to the paper as his last will and tes
tament ; any communication indicating to 
the witness that the testator intends to give 
effect to the paper as his will, by wordS, 
Sign, motion, or conduct. In re Spier's Es
tate, 99 Neb. 853, 157 N. W. 1014, 1016, L. 
R. 'A. 1916E, 692 ; In re Winne's Will, 177 
N. Y. S. 699, 700, 107 Misc. Rep. 398 ; 3 
Atk. 161 ; Small v. Small, 4 Green!. (Me.) 
220, 16 Am. Dec. 253 ; Appeal of Barnet, 3 
Rawle (Pa.) 15 ; Com. Dig. Estates by Devise 
(E 2). 

I n  Copyright Law 
The act of making public a book, writing, 

chart, map, etc. ; that is, offering or com
municating it to the public by the sale or 
distribution of copies. Keene v. Wheatley, 
14 Fed. Cas. 180 ; Jewelers' Mercantile 
Agency v. Jewelers' Weekly Pub. Co., 155 N. 
Y. 241, 49 N. E. 872, 41 L. R. A. 846, 63 Am. 
St. Rep. 666. 

PUBL I C I  J U R I S. Lat. Of public right. 
The word "public" in this sense means per
taining to the people, or affecting the com
munity at large ; that which concerns a mul
titude of people ; and the word "right," as 
so used, means a well-founded claim ; an 
interest ; concern ; advantage ; benefit. 
State v. Lyon, 63 Ok1. 285, 165 P. 419, 420. 

This term, as applied to a thing or right, means 
that it is open to or exercisable by all persons. 
It designates things which are owned by "the pub
lic ; "  that is, the entire state or community, and 
not by any private person. When a thing is com
mon property, so that any one can make use of it 
who likes, it is said to be publici juris " as in the 
case of light, air, and public water. Sweet. 

PUBLIC IANA. In the civil law. The name 
of an action introduced by the prretor Pub
licins, the object of which was to recover a 
thing which had been lost. Its effects were 
similar to those of our action. of trover. 
Mackeld. Rom. Law, § 298. See lnst. 4, 6, 
4 ;  Dig. 6, 2, 1, 16. 

PU B L I C I ST. One versed in, or writing upon, 
public law, the science and principles of 
government, or international law. 

PUBL I C I TY. The doing of a thing in the 
view of all persons who choose to be present. 

PUBL ICLY. Openly. Winters v. Duncan 
(Tex. Civ. App.) 220 s. W. 219, 220. In pub
lic, well known, open, notoriOUS, common, or 
gener�l, as opposed to private, secluded, or 
secret. Fairchild v. U. S. (0. O. A.) 265 F. 
584, 586. 

I n  the Law of Wills PUB L I CUM J.uS. Lat. In the civil law. 
The formal d�claration made by a testator Public law ; that law whiCh regards the state 

at the time of signing his will tllat it is hIs of the commonwealth. lnst. 1, 1, 4. 
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PUBLISH. To make public ; to make known 
to people in general. U. S. v. Baltimore Post 
Co. (D. C.) 2 F.(2d) 761, 764 ; In re Willow 
Creek, 74 ·Or. 592, 144 P. 505, 515. To make 
known ; to circulate. State v. Elder, 19 N. 
M. 393 143 P. 482, 484 ; State v. Orange, 54 
N. J. Law, 111, 22 A. 1004, 14 L. R. A. 62. 

To issue ; to put into Circulation. In re 
Willow Creek, 74 Or. 592, 144 P. 505, 515. 
To utter ; to present (a forged instrument) 
for payment. Smith v. State, 13 Ga. App. 
663, 79 S. E. 764, 766 ; State · v. Hobl, 108 
Kan. 261, 194 P. 921, 924. To declare or 
assert, directly or indirectly, by words or 
actions, that a forged instrument is genuine. 
People v. Bradford, 84 Cal. App. 707, 258 P. 
660, 662. 

To. "publish" a libel is to make it kno.wn to. any 
perso.n o.ther than the perso.n libeled. Age-Herald 
Pub. Co.. v. Huddlesto.n, 207 Ala. 40: 92 SQ. 193, 197, 37 
A. L. R. 898 ; to. exhibit o.r expo.se the libelous matter. 
State v. Moore, 140 La. 281, 72 So. 965, 971. 

To. "publish" a newspaper o.rdinarily means to. 
co.mpo.se, print, issue, and distribute it to the pub
lic, and especially its subscribers, at and from a 
certain place. Age-Herald Pub.. Co. v. Huddles
to.n, 207 Ala. 40, 92 SQ. 193, 197, 37 A. L. R. 898 ; State 
v. Board of Com'rs o.f Big Horn County, 77 Mont. 
316, 250 P. 606, 608. To. "print" may therefore re
fer only to. the mechanical work of pro.duction. In 
re Monro.via Evening Post, 1W Cal. 263, 248 P. 1017, 
1019, and constitute a narrower term than "pub
lish," In re Publishing Docket in Local Newspaper, 
266 Mo.. 48, 187 S. W. 1174, 1175 (overruled in Re Pub
lication of Docket o.f the Supreme Court (Mo. Sup.) 
232 S. W. 454). 

PUBLI SH E R. One who by himself or his 
agent makes a thing publicly known. One 
whose business is the manufacture, promulga
tion, and sale of books, pamphlets, maga
zines, newspapers, or other literary produc
tions. One who publishes, especially one 
who issues, or causes to be issued, from the 
press, and offers for sale or circulation mat
ter printed, engraved, or the like. Brokaw 
v. Cottrell, 114 Neb. 858, 211 N. W. 184, 187. 

PUDENDUM. The external female sexual 
organ. State v. Wisdom, 122 Or. 148, 257 P. 
826, 830. 

P U D I C I TY. Chastity ; purity ; continence ; 
modesty ; the abstaining from all unlawful 
carnal commerce or connection. 

PUDZELD. In old English law. Supposed 
to be a corruption of the Saxon "wudgeld," 
(woodgeld,) a freedom from payment of mon

ey for taking wood in any fDrest. CD. Litt. 
233a. 

PUEBLO. In Spanish law. People ; all the 
inhabitants of any country or place, without 
distinction. A town, township, or municipal
ity. White, New Recop. b. 2, tit. 1, c. 6, § 
4. A small settlement or gathering of peo
ple, a steady community ; the term applies 
equally whether the settlement be a small 
collectiDn of Spaniards or Indians. PueblD 

PUISNE 

of Santa Rosa v. Fall (D. C.) 12 F.(2d)" 332, 
335. 

Tliis term. "pueblo," in its ongina. signification, 
means "people" or "population, "  but is used in the 
sense of the English word "town." It has the in
definiteness o.f that term, and, like it, is sometimes 
applied to a mere co.llection o.f individuals residing 
at a particular ·place, a settlement o.r village, as 
weli as to. a regularly organized municipality. Tre
no.uth v. San Francisco, 100 U. S. 251, 25 L. Ed. 626. 

PUER. Lat. In the civil law. A child ; 
one of the age from seven to fDurteen, in
cluding, in this sense, a girl. But it alsD 
meant a "boy," as distinguished from a 
"girl ;" or a servant. See Dy. 337 b ;  Hob. 
33. 

Pueri sunt de sanguine parentum, sed, pater et 
mater non sunt de sanguine puerorum .  3 Coke, 
40. Children are of .the blood of their par
ents, but the father and mother are not Df 
the blood of the ' children. 

PUER I L ITY. In the civil law. A condition 
intermediate between infancy and puberty, 
continuing in boys from the seventh tOo the 
fourteenth year of their age, and in girls 
from seven to twelve. 

The ancient Ro.man lawyers divided puerility into 
proximu8 infantim, as it approached infancy,. and 
proxLmu8 pubertati, as it became nearer to puberty. 
6 'Ioullier, n. 100. 

PUER I T I A. Lat. In the civil law. Child
hood ; the age from seven to fourteen. 4 
Bl. Comm. 22. The age from birth tOo four
teen years in the male, or twelve in the fe
male. Calvinus, Lex. The age from birth to 
seventeen. Vicat, Voc. Jur. 

PUFFER. A person emplDyed by the Dwner 
of property which is sold at auction to at
tend the sale and run up the price by mak
ing spurious bids. See Peck v. List, 23 W. 
Va. 375, 48 Am. Rep. 398 ; McMillan v. Har
ris, 110 Ga. 72, 35 S. E. 334, 48 L. R. A. 
345, 78 Am. St. Rep. 93 ; Beasley v. Burton, 
32 Ga. App. 727, 124 S. E. 368. 

PUG I L I ST. One WhD fights with his fists. 
Reisler v. Dempsey, 207 Mo. App. 182, 232 S. 
W. 229, 230. 

PU IS. In law French. Afterwards ; since. 

P U I S  DARRE I N  CONT I NUANCE. Since the 
last continuance. The name of a plea which 
a defendant is allowed to put in, after hav
ing already pleaded, where some new matter 
of defense arises after issue joined ; such as 
payment, a release by the plaintiff, the dis
charge of the defendant under an insolvent 
or bankrupt law, and the like. 3 Bl. Comm. 
316 ; 2 Tidd, Pro 847 ; Chattanooga V. Neely, 
97 Tenn. 527, 37 S. W. 281 ; Waterbury v. 
McMillan, 46. Miss. 640 ; Woods V. ·White, 
97 Pa. 227. 

PU I SNE. L. Fr. Younger ; junior ; sub
Drdinate ; associate. The title by which the 
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justices and barons of the several common- dicial discretion. State v. CUlberson, 143 
law courts at 'Vestminster are distinguished La. 565, 78 So. 941, 942. 
from the chief justice and c.hief baron. 

PU I SSANC E  PATERN ELLE. Fr. Paternal 
power. In the French law, the male parent 
has the following rights over the person of 
his child : (1) If child is under sixteen years 
of age, he may procure him to be imprisoned 
for one month or under. (2) If child is over 
sixteen and under twenty-one he may procure 
an imprisonment for six months or tinder 
with power in each case to procure a second 
period of imprisonment. The female parent, 
being a widow, may, with the approval of 
the two nearest relations on the father's 
side, do the like. The parent enjoys also the 
following rights over the property of his child, 
viz., a right to take the income until the child 
attains the age of eighteen years, subject to 
maintaining the child and educating him in a 
suitable manner. Brown. 

PU LLI NG. In terminology associated with 
oil wells, the withdrawing from the well of 

. the casing placed therein, after it has been 
demonstrated that the well is a non producer. 
Texas Granite Oil Co. v. Williams, 199 Ky. 
146, 250 S. W. 818, 820: 
PUL,.SARE. Lat. In the civil law. To beat ; 
to accuse or charge ; to proceed against at 
law. Calvin. 

PU LSA.TO R. The plaintiff, or actor. 

PUMMY. Possibly a provincialism peculiar 
to Ochiltree county, Tex., presumably mean
ing a farm product or the residue of a farm 
product which has some value as a stock food. 
Cudd v. Whippo (Tex. Civ. App.) 234 s. W. 
706, 708. 

An obsolete or dialectic variant of "pom
ace." Webster'S New Int. Diet. 

PUNCTUAT I ON.  The division of a written 
or printed document into sentences by means 
of periods ; and of sentences into smaller 
divisions by means of commas, semicolons, 
colons, etc. 

PUNCTUM TEMP'ORIS. Lat. A point of 
time ; an indivisible period of time ; the 
shortest space of time ; an instant. Calvin. 

PUNCTU RED WOU N D .  In medical juris
prudence. A wound made by . the insertion 
into the body of any instrument having a 
sharp point. The term is practically synony
mous with "stab." 

PU N ISH M ENT. In criminal law. Any pain, 
penalty, suffering, or confinement inflicted 
upon a person by the authority of the law and 
the judgment and sentence of a court, for 
some crime or offense committed by him, or 
for his omission of a duty enjoined by law. 
See Cummings v. Missouri, 4 Wall. 320, 18 . L. 
Ed. 356 ; Featherstone v. People, 194 Ill. 
325, 62 N. E. 684 ; Ex parte Howe, 26 Or. 
181, 37 P. 536 ; State v. Grant, 79 Mo. 129, 49 
Am. Rep. 218 ; McIntyre v. COmmonwealth, 
154 Ky. 149, 156 S. W. 1058, 1059 ; Washing
ton v. Dowling, 92 Fla. 601, 109 So. 588, 591 ; 
Jones v. State, 10 Okl. Cr. 216, 136 P. 182, 
183 ; State v. Hondros, 100 S. O. 242, 84 S. E. 
781, 783 ; Orme v. Rogers, 32 Ariz. 502, 260 
P. 199 ; Cardigan v. White (C. C. A.) 18 F.(2d) 
572, 573. 

Cruel and  U n usual Punishment 
Such punishment as would amount to tor

ture or barbarity, and any cruel and degrad
ing punishment not known to the common 
law, and also any punishment so dispropor
tionate to the offense as to shock the moral 
sense of the community. In re Bayard, 2� 
Hun (N. Y.) 546 ; State v. Driver, 78 N. C. 
423 ; In re Kemmler, 136 U. S. 436, 10 S. Ct . 

930, 34 L. Ed. 519 ; Wilkerson v. Utah, 99 
U. S. 130, 25 L. Ed. 34-;:; ; State v. Williams,  
77 Mo. 310 ; McDonald v.  Com., 173 Mass. 
322, 53 N. E. 874, 73 Am. St. Rep. 293 ; Peo
ple v. Morris, 80 Mich. 638, 45 N. 'Y. 591, 8 
L. R. A. 685 ; Sustar v. COunty Court of 
Marion County, 101 Or. 657, 201 P. 445, 448 ; 
State v. Smith, 114 Neb. 653, 209 N. W. 328, 
329. 

I nfamous Punishment  
Punishment b y  imprisonment, Lee v .  Stan

fill, 171 Ky. 71, 186 S. W. 1196, 1198 ; in a pen
itentiary, Maxey v. United �tates (C. C. A.) 
207 F. 327, 331. Also, imprisonment at hard 
labor, Flannagan v. Jepson, 177 Iowa, 393, 158 
N. W. 641, 643, L. R. A. 1918E, 548, particu
larly if in a penitentiary ·or state prison ; Hull 
v. Donze, 164 La. 199, 113 So. 816 ; Orban Y. 
U. S. (C. C. A.) 18 F.(2d) 374, 375 ; Lakes v. 
Goodloe, 195 Ky. 240, 242 S. W. 632, 639 ; 
or, sometimes, imprisonment at hard labor 
regardless of the place of imprisonment. U. 
S. v. Moreland, 258 U. S. 433, 42 S. Ct. 368, 66 
L. Ed. 700, 24 A. L. R. 992, affirming judg� 
ment Moreland v. U. S., 276 F. 640, 51 App. 
D. C. 118. 

PU ND BRECH.  In old English law. Pound- PUN ITI VE. Relating to punishment ; having 

breach ; the offense of breaking a pound. the character of punishment or penalty ; in

The illegal taking of cattle out of a pound by fiicting punishment or a penalty. 

any means whatsoever. Cowell. 
PUN I T IVE DAMAGES. See Damages. 

PUND I T. An interpreter of the Hindu law ; 
. n  learne< f

Brahmin. PUNIT IVE  POWER. The power and author
ity of a state, or organized jural society, to 

PUN ISHABLE. Liable to punishment, inflict punishments upon .those persons who 
�hether absolute-Iy or in the exercise of a jU- have committed actions inherently evil and 
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injurious to the public, or actions declared by 
the laws of that state to be sanctioned with 
punishments. 

PUPI  L. In , the civil law. One who is in his 
or her minority. Particularly, one who is in 
ward or guardianship. 

PU P I LLAR I S  SU BST I TUTIO. Lat. In the 
civil law. Pupillar substitution ; the substi
tution of an heir to a pupil or infant under 
puberty� The substitution by a father of all 
heir to his children under his power, disposing 
of his own e.state and theirs, in case the child 
refused to accept the inheritance, or died be
fore the age of puberty. Hallifax, Civil Law, 
b. 2, c. 6, no. 64. 

PUPI LLAR I TY. In Scotch law. That period 
of minority from the birth to the age of 
fourteen in males, and twelve in females. 
Bell. 

PU P I L LUS. Lat. In the civil law. A wnrd 
or infant under the age of puberty ; a person 
under the authority of a tutor, (q. v.). 

Pupi l lus pati p'osse non intell igitu r. A pupil or 
infant is not supposed to be able to suffer, i. 
e., to do an act to his own prejudice. Dig. 
GO, 17, 110, 2. 

' 

PUR. L. Fr. By or for. Used both as a 
separable particle, and in the composition of 
such words as "purparty," "purlieu." 

PUR AUTRE V I E. For (or during) the life 

PUlLOHASEB. 

Beebe, 107 Kan. 31, 190 P. 768, 769, 10 A. L. R. 
1359 ; People v. Cockrill, 62 Cal. App. 22, 216 
P. 78, 83 ;  Osgood v. Tax Commissioner, 235 
Mas.s. 88, 126 N. E. 371, 372 ; Hodge Ship 
Bldg. Co. v. City of Moss Point, 144 Miss. 657, 
110 So. 221, 229. 

Purchase Money 
The consideration in money paid or agreed 

to be paid by the buyer to the seller of prop
erty, particularly of land. Purchase money 
means money stipulated to be paid by a 
purchaser to his vendor, and does not include 
money the purchaser may have borrowed to 
complete his ' purchase. Purchase money, as 
between vendor and vendee only, is contem
plated ; as between purchaser and lender, the 
money is "borrowed money." Heuisler v. 
Nickum, 38 Md. 270. But see Houlehan v. 
Rassler, 73 Wis. 557, 41 N. W. 720 ; Bahnsen 
v. Walker, 89 Ok!. 143, 214 P. 732, 734 ; Wil
liams v. American Slicing Mach. Co., 148 Ga. 
770, 98 S. E. 270, 271. 

Purchase-Money Mortgage 
See Mortgage. 

Quasi Purchase 
In the civil law. A purchase of property 

not founded on the actual ngreement of the 
parties, but on conduct of the owner which is 
inconsistent with any other hypothesis than 
that he intended a sale. 

of another. An estate pur' autre vie is an es- Words of Purchase 
tate which endures only for the life of some 'Vords of purchase are words which denote 
particular person other than the grantee. the person who is to take the estate. Thus, 

PUR CAUSE DE V I C I NAGE. By reason of if I grant land to A. for twenty-one years, 
and after the determination of thnt term to neighborhood. See Common. 

PUR FAI RE PROCLAM ER. An ancient 
writ addressed to the mayor or bailiff of a 
city or town, requiring him to make proclama
tion concerning nuisances, etc. Fitz. Nat. B.  
392. 

PUR TANT QUE. Forasmuch as ; because ; 
to the intent that. Kelham. 

PU RCHASE. The word "purchase" is used in 
lnw in contradistinction to "descent," and 
means any other mode of acquiring real prop
erty than by the common course of inherit
ance. But it is also much used in its more 
restricted vernacular sense, (that of buying 
for a sum of money,) especially in modern law 
literature ; ,  and this is universally its ap
plicntion to the case of chattels. See Stamm 
v. Bostwick, 122 N. Y. 48, 25 N. E. 2,33, 9 L. 
R. A. 597 ; Hall v. Hall, 81 N. Y. 134 ; Berger 
v. United States Steel Corp., 63 N. J. Eq. 809, 
53 A. 68 ; Falley v. Gribling, 128 Ind. 110, 26 
N. E. 794 ; Chambers v. St. Louis, 29 Mo. 
574 ; Champion v. Spurck, 302 Ill. 241, 134 

'
N. 

E. 717, 718 ; Peacock v. McCluskey, 296 Ill. 
S7, 129 N. E. 561, 562 ; Rhodes v. Brinsfield, 
151 Md. 477, 135 A. 245, 246 ; Treadwell v. 

A.'s heirs, the word "heirs" does not denote 
the duration of A.'s estate, but the person 
who is to take the remainder on the expira
tion of the term, and is therefore called a 
"word of purchase." Williams, Real Prop. ; 
Fearne, Rem. 76, et seq. 

PURCHASER. One who acquires real prop
erty in any other mode than by descent. One 
who acquires either real or personal property 
by buying it for a price in money; a buyer ; 
vendee. Hodge Ship Bldg. Co. v. City of 
Moss Point, 144 Miss. 657, 110 So. 227, 229. 

In the construction of registry acts, the term "pur
chaser" is usually taken in its technical legal sense. 
It means a complete purchaser, or, in other words, 
one clothed with the legal title. Steele v. Spencer, 
1 Pet. 552, 559, 7 L. Ed. 259. 

Bona Fide Purchaser 
See Bona Fide. 

First Purohaser 
In the law of de.scent, this term Signifies 

the ancestor who first acquired (in any · other 
manner than by inheritance) the estate which 
still remains in his family or descendants. 



PURCHASER. 

I nnocent Purchaser 
See Innocent. 

Purchaser of a Note or Bill 
The person who buys a promissory note or 

bill of exchange from the holder without his 
indorsement. 

Purchaser without notice is not obliged to dis
cover to his own hurt. See 4 Bouv. Inst. note 
4336. 

PURE. Absolute ; complete ; simple ; un
mixed ; unqualified ; free from conditions or 
restrictions ; as in the phrases pure charity, 
pure debt, pure obligation, pure plea, pure 
villenage, as to which see the nouns. 

PURE OBL IGAT I ON.  One which is not sus
pended by any condition, whether it has been 
contracted without any condition, or, when 
thus contracted, the condition has been per
formed. Pothier, ObI. n. 176. 

PURE PLEA. One which relies wholly on 
some matter dehors the bill, as, for example, 
a plea of a release on a settled account. 

Pleas not pure are so called in contradis
tinction to pure pleas ; they are sometimes 
also denominated negative pleas. 4 Bouvier, 
Inst. n. 4275. 

PURGATI ON.  The act of cleansing or exon
erating one's self of a crime, accusation, or 
suspicion of guilt, by denying the charge on 
oath or by ordeal. 

Oanonical purgation was made by the par
ty's taking his own oath that he was inno
cent of the charge, which was supported by 
the oath of twelve compurgators, who swore 
they believed he spoke the truth. To this 
succeeded the mode of purgation by the sin
gle oath of the party himself, called the "oath 
em officio," of which the modern defendant's 
oath in chancery is a modification. 3 Bl. 
Comm. 447 ; 4 Bl. Comm. 368. 

Vulgar purgation consisted in ordeals or 
trials by hot and cold water, by fire, by hot 
irons, by battel, by corsned, etc. 

PURGE. To cleanse ; to clear ; to clear or 
exonerate from some charge or imputation of 
guilt, or from a contempt. 
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PURG I NG A TORT is like the ratification of 
a wrongfUl act by a person who has power of 
himself to lawfully do the act. But, unlike 
ratification, the purging of the tort may take 
place even after commencement of the action. 
1 Brod. & B. 282. 

PU RG I NG CONTEMPT. Atoning for, or 
clearing one's self from, contempt of court, 
(q. v.). It is generally done by apologizing 
and paying fees, and is generally admitted 
tLfter a moderate time in proportion to the 
magnitude of the offense. 

PU RLI  EU. In English law. A space of land 
near a royal forest, which, being severed 
from it, was made purlieu; that is pure or 
free from the forest laws. 

PU RL I  EU-M EN. Those who have ground 
within the purlieu to the yearly value of 40s. a 
year freehold are licensed to hunt in their 
own purlieus. Manw. c. 20, § 8. 

PURLO I N. To steal ; to commit larceny or 
theft. McCann v. U. S., 2 Wyo. 298. 

PURPART. A share ; a part in a division ; 
that part of an estate, formerly held in com
mon, which is by partition allotted to any one 
of the parties. The ward was anciently ap
plied to the shares falling separately to co
parceners upon a diviskm or partition of the 
estate, and was generally spelled "purparty ;" 
but it is now used in relation to any kind of 
partition proceedings. See Seiders v. Giles, 
141 Pa. 93, 21 A. 514. 

PURPARTY. That part of an estate which, 
having been held in common by parceners, is 
by partition allotted to any of them . .  To make 
purparty is to divide and sever the lands 
which fall to parceners. Old, N. B. 11. For
merly pourparty. See Jacob. The word pur
part is commonly used to indicate a part of an 
esta te in any connection. 

PU RPORT. Meaning ; import ; substantial 
meaning ; substance ; legal effect. The "pur
port" of an instrument means the substance of 
it as it appears on the face of the instrument, 
and is distinguished from "tenor," which 
means an exact copy. See Dana v. State, 2 

In Ohio St. 93 ; State v. Sherwood, 90 Iowa, 550, 
French law. An expression used to describe 58 N. W. 911, 48 Am. St. Rep. 461 ; State v. 
the act of freeing an estate from the mort- Pullens, 81 Mo. 392 ; Com. v. Wright, 1 Cush. 
gages and privileges with which it is charged, (Mass.) 65 ; State v. Page, 19 Mo. 213 ; Lacy 
observing the formalities prescribed by law. v. State, 33 Okl. Cr. 161, 242 P. 296, 297 ; 
Duverger. Deskin v. U. S. Reserve Ins. Corporation, 221 

PU RGE D ES HYPOTH EQU ES. Fr. 

PURGED O F  PARTI A L  COUNSEL. In 
Scotch practice. Oleared of having been par
tially advised. A term applied to the pre
liminary examination of a witness, in which 
he is sworn arid examined whether he has 
received any bribe or promise of reward, or 
has been told what to say, or whether he bears 
lll;alice or III will to any of the parties. Bell. 

Mo. App. 1151, 298 S. W. 103, 106 ; State v. 
Collins, 297 Mo. 257, 248 S. W. 599, 602. 

PURPOSE. That which one sets before him 
to accomplish ; an end, intention, or aim, ob
ject, plan, project. State v. Patch, 64 Mont. 
565, 210 P. 748, 750 ; Kessler v. City of Indian
apolis, 199 Ind. 420, 157 N. E. 547, 549, 53 A. 
L. R. 1. 
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PURPOSELY. Intentionally ; designedly ; 
consciously ; knowingly. Fahnestock v. State, 
23 Ind. 231 ; Holt v. State, 107 Ohio St. 307, 
140 N. E. 349, 350 ; Peterson v. Time Indem
nity Co., 152 Wis. 562, 140 N. W. 286, 288 ; 
Diehl v. A. P. Green Fire Brick Co., 299 Mo. 
641, 253 S. W. 984, 988. 

PURPRESTURE. ' A purpresture may be de
fined as an inclosure by a private party of a 
part of that which belongs to and ought to be 
open and free to the enjoyment of the public 
at large. It is not necessarily a public nui
sance. A public nuisance must be something 
which subjects the public to some degree of 
inconvenience or annoyance ; but a purpres
ture may ,exist without putting the public to 
any inconvenience whatever. Attorney Gen
eral v. Evart Booming Co., 34 Mich. 462. And 
see Cobb v. Lincoln Park Com'rs, 202 Ill. 427, 
67 N. E. 5, 63 L. R. A. 264, 95 Am. St. Rep. 258 ; 
Columbus v. Jaques, 30 Ga. 506 ; Sullivan v. 
Moreno, 19 Fla. 228 ; U. S. v.  Debs (C. C.) 
64 F. 740 ; Drake v. Hudson River R. Co., - 7  
Barb. (N. Y.) 548 ; People v .  Steeplechase Park 
Co., 165 App. Div. 231, 151 N. Y. S. 157, 159 ; 
Petty v. City of San .Antonio (Tex. Civ. App.) 
181 S. W. !224, 227 ; Lake Sand Co. v. State, 
68 Ind. App. 439, 120 N. E. 714, 716 ; Owens 
v. Town of Atkins, 163 Ark. 82, 259 S. W. 396, 
397, 34 A. L. R. 267. 

PURPRI SE. L. Fr. A close or inclosure ; as 
also the whole compass of a manor. 

PURPURE, or PORPR I N. A term used in 
heraldry ; ,  the color commonly called "pur
ple," expressed in engravings by lines in bend 
sinister. In the arms of princes it was for
merly called "mercury," and in those of peers 
"amethyst." 

PURSE. A purse, prize, or premium is ordi
narily some valuable thing, offered by a per
son for the doing of something by others, into 
strife for which he does not enter. He has 
not a chance of gaining the thing offered ; and, 
if he abide by his offer, that he must lose it 
and give it over to some of those contending 
for it is reasonably certain. Harris v. White, 
81 N. Y. 539. 

PURSER. The person appointed by the mas
ter of a ship or vessel, whose duty it is to take 
care of the ship's books, in which everything 
on board is inserted, as well the names of 
mariners as the articles of merchandise ship
ped. Roccus, Ins. note. 

PUTA'1'IVE 

P U RSUER. The name QY which the com
plainant or plaintiff is known in the ecclesias
tical courts, and in the Scotch law. 

PURSU I T  O F  HAPP I N ESS. As used in con
stitutional law, this right includes personal 
freedom, freedom of contract, exemption from 
oppression or invidious discrimination, the 
right to follow one's individual preference in 
the choice of an occupation and the applica
tion of his energies, liberty of conscience, and 
the right to enjoy the domestic relations and 
the privileges of the family and the home. 
Black, Con st. Law (3d Ed.) p. 544. See Ruh
strat v. People, 185 Ill. 133, 57 N. E. 41, 49 
L. R. A. 181, 76 Am. St. Rep. 30 ; Hooper v. 
California, 155 U. S. 648, 15 S. Ct. 207, 39 L. 
Ed. 297 ; Butchers' Union, etc., Co. v. Crescent 
City Live Stock, et�., Co., 111 U. S. 746, 4 S .  
Ct. 652, 28 L.  Ed. 585. 

PU RUS I D I OTA. Lat. A congenital idiot. 

PURVEYANCE. In old English law. A pro
viding of necessaries for the king's house. 
Cowell. 

PURVEYOR. In old English law. An officer 
who procured or pllrchased articles needed for 
the king's use at an arbitrary price. In the 
statute 36 Edw. III. c. 2, this is called a 
"heignou8 nome," (heinous or hateful name,) 
and changed to that· of "achator." Barring. 
Ob. St. 289. • 
PURV I EW. That part of a statute commenc-
ing with the words "Be it enacted," and con
tinuing as far as the repealing clause ; and 
hence, the design, contemplation, purpose, or 
scope of the act. See Smith v. Hickman, Cooke 
(Tenn.) 337 ; Payne v. Conner, 3 .  Bibb (Ky.) 
181 ; Hirth v. Indianapolis, 18 Ind. App. 673, 
48 N. E. 876 ; Olson v. Heisen, 90 Or. 176, 
175 P. 859 ; State v. Schlicker, 55 Ind. App. 
318, 10e N. E. 807, 808. 

PUT. In pleading. To confide to ; to rely 
upon ; to submit to. As in the phrase, "the 
said defendant puts himself upon the coun
try ;" that is, he trusts his case to the arbitra
ment of a jury. 

PUT I N. In practice. To place in due form 
before a court ; to place among the records of 
a court. 

. 

PUT OFF. To postpone. In a bargain for 
the sale of goods, it may mean to� postpone its 
completion or to procure a resale of the goods 
to . a third person. 11 Ex. 302. 

PURSUANT. Conformable to, agreeable to, PUT O UT. To open. To put out lights ; to or in accordance with. Potter v. Realty Se- open or cut windows. 11 E,ast, 372. 
curities Corporation, 77 Fla. 768, 82 So. 298, 
299. 

PURSUE. To follow a matter j udicially, as 
a complaining party. 

To pursue a warrant or authority, in the old 
books, is to execute it or' carry it out. Co. 
Litt. 52a. 

Putagium hrereditate,m n on adim it.  1 Reeve, 
Eng. Law, c. 3, p. 117. Incontinence does not 
take away an inheritance. 

PUTAT I VE. Reputed ; supposed ; commonly 
esteemed. Applied in Scotch law to creditors 
and proprietors. 2 Kames, Eq. 105, 107, 109. 



PUTATIVE FATHER 

PUTAT I VE FATH ER. The alleged or reput
ed father of an illegitimate child. State v. 
Nestaval, 72 Minn. 415, 75 N. 'V. 725. 

PUTAT I V E  MARR I AGE. A marriage con
tracted in good faith and in ignorance (on one 
or both sides) that impediments exist which 
render it unlawful. See Mackeld. Rom. Law, 
§ 556. See In re Hall, 61 App. Div. 266, 70 N. 
Y. S. 410 ; Smith v. Smith, 1 Tex. 628, 46 
Am. Dec. 121. 

PUTS AND CALLS. A "put" in the language 
of the grain or stock market is a privilege 
of delivering or not delivering the subject
matter of the sale ; and a "call" is a privi
lege of calling or not calling for it. Pixley 
v. Boynton, 79 Ill. 351. 
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by bailiffs of hundreds, to take man's meat, 
horse's meat, and dog's meat of the tenants 
and inhabitants within the perambulation of 
the forest, hundred, etc. The land subject to 
this custom was called "terra putura." Oth
ers, who call it "pulture," explain it as a de
mand in . general ; and derive it from the 
monks, who, before they were admitted, puIs a

bant, knocked at the gates for several days 
together. 4 Inst. 307 ; Cowell. 

PYI{E, PAI I{. In Hindu law. A foot-pas
senger ; a person employed as a night-watch 
in a village, and as a runner or messenger on 
the business · of the revenue. Wharton. 

PYI{£R I E. In old Scotch law. P,etty theft. 
2 Pitc. Crim. Tr. 43. 

PUTS AND REFUSALS. In English law. 
Time-bargains, or contracts for the sale of . PYROMAN I A. See Insanity. 

supposed stock on a future day. 

PUTT I N G  I N  FEAR. These words are used 
in the definition of a robbery from the person. 
The offense must .have been committed by 
'Putting in fear the person robbed. 3 Inst. 68 ; 
4 Bl. Comm. 243. 

PUTT I NG I N  SUIT, as applied to a bond, or 
any. other legal instrument, signifies bringing 
an action upon it, or making it the subject of 
an action. 

PUTURE. In 01j1 English law. A custom 
claimed by keep�rs in forests, and sometimes 

PYX, TR IAL O F  T H E. Under the British 
Coinage Acts this occurs annually at Gold
smiths' Hall. The coins of the realm are 
assayed and weighed by a jury of goldsmiths 
over which the King's Remembrancer is usu
ally appointed by the treasury to preside. 
Formerly the specimen coins put . into the 
Pyx or box were produced at Westminster, 
from the treasure-house of the Abbey, where 
the Pyx was kept ; the duty of presiding at 
the trial belonged to the office of the Remem
brancer. 

See Remembrances of Sir F. Pollock. ' 
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Q 
Q. B. An abbreviation O'f "Queen's Bench." as a quarter of an acr� O'r the fO'urth part 

O'f a yard-land. 
Q. B. D. An abbreviation O'f "Queen's Bench 
Division." QUADRARIUM. In O'ld records. A stone-pit 

O'r quarry. Cowell. 
Q. C. An abbreviation O'f "Queen's CO'unsel." 

QUADRIENNIUM. Lat. In the civil law. 
Q. C. F. An abbreviation of "quare clausum The four-year course O'f study required to be 
fregit," (q. 'V.). pursued by law-students before they were 

qualified to study the Code or collection of 
imperial constitutions. See Inst. proem. Q. E. N. An abbreviation of "quare emecu

tionem non," wherefore execution [should] nO't 
[be issued.] QUADRIENNIUM UTILE. In Scotch law. 

The term of four years allowed to a minor, 
Q; S. An abbreviation for "Quarter Sessions." after his majority, in which he may by suit or 
Q. T. An abbreviation of "qui tam," (q. v.). adion endeavor to annul any deed to his 

prejudice, granted during his minority. Bell. 
Q. V. An abbrieviation O'f "quod 'Vide," used 
to refer a reader to the word, chapter, etc., QUADRIPARTITE. Divided into four parts. 

the name of which it immediately follows. A term applied in conveyancing to' an inden-' 
ture executed in four parts. 

QUA. Lat. Considered as ; in the character 
or capacity of. For example, "the trustee qua 
trustee [that is, in his character as trustee] 
is not liable," etc. 

QUACI<. A pretender to medical skill which 
he does not possess ; one who practices as a 
physician or surgeon without adequate prepa
ration or due qualification. See Eilmergreen 

QUADRIPARTITUS. The name of an Anglo
Latin legal treatise. The two extant books 
were completed in 1114. The compiler was a 
secular clerk who entered iilto relations with 
the archbishop of York ; his name is un
known. See Brunner, Sources of English Law 
in 2 Sel. Essays in AngIO'-Amer. L. H. 8. 

v. Horn, 115 Wis. 385, 91 N. W. 973. QUADROON. A person who is descended 
from a white person and another person who QUACUNQUE VIA DATA. Lat. Whichever has an equal mixture of the European and way you take it. African blood. State v. Davis, 2 Bailey (S. 

QUADRAGESIMA. Lat. The fortieth. The ' C.) 558. 
first Sunday in Lent is so called because it is QUADRUPLATORES. Lat. In Roman law. about the fortieth day before Easter. CO'well. Informers who, if their information were fol-

QUADRAGESIMALS. Offerings formerly lowed by conviction, had the fourth part of 

made, on Mid-Lent Sunday, to the mother the confiscated goods for their trouble. 

church. QUADRUPLICATIO. Lat. In the civil law. 

QUADRAGESMS. The third volume of the 
year boO'ks of the reign of Ed\vard III. So 
called because beginning with the fortieth 
year of that sovereign's reign. Crabb, Eng. 
Law, 327. 

QUADRANS. Lat. 

In Roman Law 
The fourth part ; the quarter of any num

ber, measure, or quantity. Hence an heir to 
the fourth part of the inheritance was called 
"hmres em quadrante." Also a Roman coin, 
being the fourth part of an a8, equal in value 
to an English half-penny. 

In Old English Law 
A farthing ; a fourth part or quarter of a 

penny. 

QUADRANT. An angular measure of ninety 
degrees. 

A pleading on the part of a defendant, cor
responding to the rebutter at common law. 
The third pleading on the part of the defend
ant. Inst. 4" 14, 3 ;  3 Bl. Comm. 310. 

QUADRUPLICATION. 

In Pleading 
A pleading in admiralty, third in order 

after a replication ; now obsolete. Formerly 
this word was used instead of surrebutter. 1 
Brown, eiv. Law, 469, n. 

QUal ab hostibus capiuntur, statim capientium 
flunt. 2 Burrows, 693. Things which are 
taken from enemies immediately become the 
property of the captors. 

QUal ab initio inutilis fuit institutio, ex post fac
to convalescere non potest. An institution 
which was at the beginning of no use or force 
cannot acquire force from after matter. Dig. 
50, 17,210. 

QUADRANTATA TERRIE. In old English QUal ab initio non valent, ex post facto con
law. A measure of land, variously described valescere non possunt. Things invalid from 
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the beginning cannot be made valid by subse- Qure inter alio's acta sunt nemini nocere debent, 
quent act. Tray. Lat. Max. 482. sed prodlesse possunt. 6 Coke, 1. Transac

Qure accessionum locum obtinent, extinguuntur 
cum principales res peremptre fuerint. Things 

tions between strangers ought to hurt no man, 
but may benefit. 

which hold the place of accessories are ex- Qure legri communi derogant non sunt trahenda 
tinguished when the principal things are de- in exemplum. Things derogatory to the com
stroyed. 2 Poth. ObI. 202; Broom, Max. 496. mon law are not to be drawn into precedent . . 
Qure ad unum fine'm loquuta sunt, non debent Branch, Prine. 

ad alium detorqueri. 4 Coke, 14. Those words Qure legi communi derogant stricte inte-rpretan
which are spoken to one end ought not to be tur. Jenk. Cent. 29. Those things which are 
perverted to another. derogatory to the common law are to be strict

Uure cohrerent personre a persona separari ne
queunt. Things which cohere to, or are close
ly connected with, the person, cannot be

' 
sep

arated from the person. Jenk. Cent. p. 28, 
case 53. 

ly interpreted. 

Qure mala sunt inchoata in principio vix bono 
peraguntur exitu. 4 Coke, 2. Things bad in 
principle at the commencement seldom 
achieve a good end. 

Oure communi lege d1erogant stricte interpretan- QUfE N I H I L  F RUSTRA. Lat . Which [does 
tur. [Statutes] which derogate from the com- or requires] nothing in vain. Which requires 
mon law are strictly interpreted. Jenk. Cent. nothing to be done, that is, to no purpose. 2 
p. 221, case 72. Kent, Comm. 53. 

Qure contra ratione'm juris introducta sunt, non Qure non fieri debent, faota, valent. Things 
debent trahi in consequentiam. 12 ClOke, 75. which ought not· to be done are held valid 
Things introduced contrary to the reason of when they have been done. Tray. Lat. Max. 
law ought not to be drawn into a precedent. 484. 

Qure dubitationis causa tollendre inseruntur com- Qure' non valeant singnla, juncta juvant. Things 
munem legem non lredunt. Co. Litt. 205. which do not avail when separate, when 
Things which are inserted for the purpose of joined avail. 3 BuIst. 132; Broom, Max. 588 . 

. removing doubt hurt not the common law. 

Qure dubitationis tollendre causa contractibus in
se-runtur, jus commune non lredunt. Particular 
clauses inserted in agreements to avoid doubts 
and ambiguity do not prejudice the general 
law. Dig. 50, 17, 81. 

QUfE EST EADEM. Lat. Which is the 
same. 'Vords used for alleging that the tres
pass or other fact mentioned in the plea is 
the same as that laid in the declaration, 
where, from the circumstances, there is an ap
parent difference between the two. 1 Ohit. 
PI. *582. 

QUfE PLU RA. Lat. In old English practice. 
A. writ which lay where an inquisition had 
been made by an eseheator in any county of 
such lands or tenements a s  any man died 
seised of, and all that was in his possession 
was imagined not to be found by the office ; 
the writ commanding the escheator to in
quire what l1wre (qtlCC plura) lands and tene
ments the party held on the day when he 
died, etc. Fitzh. Nat. Brev. 25·5a; Oowell. 

Qure prreter consuetudinem et morem majorum 
fiunt neque placent neque recta videntur. 
��hings which are done contrary to the custom 
of our ancestors neither please nor appear 
right. 4 Coke, 78. Qure in curia regis acta sunt rite agi prresumun

tur. 3 BuIst. 43. Things done in the king's 
court are presumed to be rightly done. Gure propte'r nece·ssitatem recepta sunt, non de

bent in argumentum trahi. Things which are 
Qure in partes dividi nequeunt solida a singulis admitted on the ground of necessity ought not 
prrestantur. 6 Coke, 1. Services which are to be drawn into question. Dig. 50,17, 162. 
incapable of division are to be performed in 
whole by each individual. 

Qure in testamento ita sunt scripta ut intelligi 
non possint, perinde sunt ac si scripta non es
sent. Things which are so written in a will 
that they cannot be understood, are the same 
as if they had not been written at all. Dig. 
50, 17, 73, 3. 

Qum incontinenti fiunt inesse videntur. Things 
which are done incontinently [or simultane
ously with an act] are supposed to be inherent 
[in it ; to be a const.ituent part of it.] 00. 
Litt.2360. 

Qure rerum natura prohiJbentur nulla lege con
firmata sunt. Things which are forbidden by 
the nature of things are [can be] confirmed by 
no law. Branch, Princ. Positive laws are 
framed. after the laws of nature and reason. 
Finch, Law, 74. 

Qure singula non prosunt, juncta juvant. Things 
which taken singly are of no avail afford help 
when taken together. Tray. Lat. Max. 486. 

Qure sunt minoris culpre sunt majoris infamire. 
[Offenses] which are of a lower grade of guilt 
are of a higher degree of iufamy. 00. Litt. 60. 
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Qurec unque lntra ratlonem legis Invenluntur In
tra legem i psam esse judicantur. Things which 
ar-e found within the reason of a law are sup
posed to be within the law itself. 2 lnst. 689. 

Qurel ibet conoessio domin i  regli'S capi debet 
stricte contra dominum regem, quando potest 
inteJl igi  d uabus vi is. 3 Leon. 243. Every grant 
of our lord the king ought to be taken strictly 
against our lord the king, when jt can be un-

do.rstood in two ways. 
. 

QU'l£S'l'OltES CLASSIOI 

the purpose of inquiring into some crime or 
public offense and reporting thereon. In later 
times, the qttcestio came to exercise plenary 
criminal jurisdiction, even to pronouncing 
sentence, and then was appointed periodical
ly, and eventually became a perma,nent com
mission or regular criminal tribunal, and was 
then called "q�tcestio perpetua." See Maine, 
Anc. Law, 369-372. 

I n  Medieval Law 

The question ; the torture ; inquiry or in
QureJibet concessio fortiss ime contra donatorem quisition by inflicting the torture. 
interpretanda est. Every grant is to be inter
preted most strongly against the grantor. Co. 
Litt. 183a. 

Qure libet jurisdictio cance"os suo'S habet. Jenk. 
Cent. 137. Every jurisdiction has its own 
bounds. 

Qurel ibet pardonatio debet capi sec un d u m  inten 
tionem regis, e t  non  ad  deoept ionem regis. 3 
BuIst. 14. Every pardon ought to be taken 
according to the intention of the king, and not 
to the deception of the king. 

Qurel ibet poma corporalis, q uamvis m in ima, ma
jor  est qual ibet pm na pecuniaria. 3 Inst. 220. 
Every corporal punishment, although the very 
least, is greater than any pecuniary punish
ment. 

Qureras de dubiis legem bene disce re si vis. In
quire into doubtful points if you wish to un
derstand the law well. Litt. § 443. 

QUJERE. A query ; question ; doubt. This 
word, occurring in the syllabus of a reported 
case or elsewhere, shows 'that a question is 
propounded as to what follOWS, or that the 
particular rule, decision, 0'1' statement is con
sidered as open to question. 

Qure re de dubiis, qu ia per rationes perven itur  
ad l egitimam rationem.  Inquire into doubtful 
points, because ,by reasoning we arrive at le
gal reason. Litt. § 377. 

QUIE RENS. Lat. A plaintiff; the plaintiff. 

QUfERENS N I H I L  CAP IAT P E R  B I LLAM. 
The plaintiff shall take nothing b y  his bill. 
A form of judgment for the defendant. Latch, 
133. 

QUJE RENS N ON I NVEN I T  PLEG I U M.  L. 
Lat. The plaintiff did not find a pledge. A 
return formerly made by a sheriff to a writ 
requiring him to take security of the plaintiff 
to prosecute his claim. Gowell. 

Qure rere dat sape're q ure 'sunt l e' g iti ma ve're. 
Litt. § 443. To inquire into them, is the way 
to know what things are truly lawful. 

QUJEST A. An indulgence or remission of 
IJenance, sold by the pope. 

QUJEST I O. 
I n Roro�n Law 

I n  General 

-Cadit q urestio. The question falls; the dis
cussion ends; there is no room for further ar
gument. 
-Qurestio vexata. A vexed question or moot
ed point ; a question often agitated or dis
cussed but not determined; a question or 
point which has been differently decided, and 
so left doubtful. 

QUJEST I O NAR I I . Those who carried qucesta 
about from door to door. 

QUJEST I ON ES PERPETUJE, ip Roman law, 
were commissions (or courts) of inquisition 
into crimes alleged to have been committed. 
They were called "perpetnre," to distinguish 
them from oocasional inquisitions, and be
cause they were permanent courts for' the 
trial of offenders. Brown. 

QUJESTOR. Lat. A Roman magistrate, 
whose office it was t(') collect the public rev
enue. Varro de L. L. iv. 14. 

QUfESTO R SAC R I  PALAT I I . Qurestor of 
the sacred palace. An officer of the imperial 
court at Constantinople, with powers and du
ties resembling those of a chancellor. Calvin. 

QUfESTORES C LASS I C I  (Lat.). 

I n  Roman Law 

Officers entrusted with the care of the pub
lic money. 

Their duties consisted in making the nec
eRsary payments from the cerariu,m, and re
ceiving the public revenues. Of both they had 
to keep correct accounts in their tabttlce pub
Ucce. Demands which any one might have on 
the cerariu.m, and outstanding debts were like
wise registered by them. Fines to be paid to 
the public treasury were registered and ex
acted by them. 'rhey were likewise to pro
vide proper accommodations for foreign am
bassadors and such persons as were connected 
with the republic by ties of public hospitality. 
Lastly, they were charged with the care of 
the burials and monuments of distinguished 
men, the expenses for which had been decreed 
by 'the senate to be paid by the treasury. 
Their number at first was confined to two; 
hut this was afterwards increased as the em
pire became extended. There were qmestors 

Anciently a species of commission granted of cities and of provinces, and qurestors of the 
by the comitia to one or more persons for army ; the latter were in fact paymasters. 
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- QUIESTO RES PARR I C I D I I . See Questores QUALI F I ED ACCEPTANCE. See Accept-
Parricidii. 

QUIESTUS. L. Lat. That estate which a 
man has by acquisition or purchase, in contra
distinction to "hrereditas," which is what he 
has by descent. Glan. 1, 7, c. 1. 

QUAKER. This, in England, is the statutory, 
as well as the popular, name of a member of 
a religious society, by themselves denominat
ed "Friends. " 

QUALE JUS. Lat. In old English law. A 
judicial writ, which lay where a man of re
ligion had judgment to recover land be
fore execution was made of the judgment. 
It went forth to the escheator between judg
ment and execution, to inquire what right the 
religious person had to recover, or whether 
the judgment were obtained by the collusion 
of the parties, to the intent that the lord 
might not be defrauded. Reg. Jud. 8. 

QUALI F I CAT I ON.  The possession by an in
dividual of the qualities, properties, or cir
cumstances, natural or adventitious, which 
are inherently. or legally necessary to render 
him eligible to fill an office or to perform a 
public duty or function. Thus, the ownership 
of a freehold estate may be made the qualifi
cation of a voter ;so the possession of a cer
tain amount of stock in a corporation may 
be the qualification necessary to enable one to 
serve on its board of directors. Cummings v. 
Missouri, 4 Wall. 319, 18 L. Ed. 356 ; People v. 
Palen, 74 Hun, 289, 26 N. Y. S. 225; Hyde v. 
State, 52 Miss. 665; State v. Shores, 48 Utah, 
76,157 P. 225. 

Qualification for office Is "endowment, or accom
plishment that fits for an office ; having the legal 
requisites, endowed with qualities suitable for the 
purpose." State v. Seay, 64 Mo. 89, 27 Am. Rep. 
206. 

Also a modification -or limitation of terms 
or language; usually� intended by way of re
striction of expressions which, by reason of 
their generality, would carry a larger mean
ing than was designed. 

QUALI F I ED.  Adapted ; fitted ; entitled ; sus
ceptible ; capable ; competent; fitting; pos�ess
ing legal power or capacity ; eligible ; as an 
elector to vote. Applied to one who has taken 
the steps to prepare himself for an appoint
ment or office, as by taking oath, giving 15ond, 
etc. Pub. St. Mass. p. 1294 ; U. S. v. Sischo 
(D. C.) 262 F. 1001, 1005 ; Coats v. Benton, 80 
Okl. 93, 194 P. 198, 200, 19 A. L. R. 1038 ; Gib
bany v. Ford, 29 N. M. 621, 225 P. 577, 578; 
Board of Com'rs of Guadalupe County v. Dis
trict Court of Fourth Judicial Dist., 29 N. M. 
244, 223 P. 516, 522. 

Also limited ; restricted ; confined ; modi
fied; imperfect, or temporary. 

The term is also applied in England to a 
person-who is enabled to hold two benefices 
at once. _' 

ance. 

QUAL I F I ED ELECTOR means a person who 
is legally qualified to vote, while a "legal vot
er" means a ,qualified elector who does in fact 
vote. Sanford v. Prentice, 28 Wis. 358 ; 
Minges v. Board of Trustees of City of Mer
ced, 27 Cal. App. 15, 148 P. 816, 817 ; Watson 
v. Spartanburg County Board of Education, 
141 S. C. 347, 139 S. E. 775, 776; State v. Fur
nish, 48 Mont. 28, 134 P. 297,298. 

See· Qualified Voter. 

QUALI F I ED FEE. See Fee. 

QUAL I F I ED I N D O RSEM ENT. See Indorse
ment. 

QUA L I F I E D  OATH. See Oath. 

QUA L I F I ED P R I V I L EGE. In the law of 
libel and slander, the same as conditional 
privilege. See Privilege. 

QUALI F I ED PROPERTY. See Property. 

QUALI F IE D  VOTER. A person qualified to 
vote generally. In re House Bill No. 166, 9 
Colo. 629, 21 P. 473.- A person qualified and 
actually voting. Carroll County v. Smith, 111 
U. S. 565,4 S. Ct. 539, 28 L. Ed. 517; Williams 
v. County Com'rs and Board of Education of 
Polk County, 176 N. C. 554, 97 S. E. 478,479 ; 
In re Opinion of the Justices, 226 Mass. 607, 
115 N. E. 921, 923 ; Watson v. Spartanburg 
County Board of Education, 141 S. C. 347, 139 
S. E. 775, 776. See Qualified Elector. 

QUALI FY. To make one's self fit or prepared 
to exercise a right, office, or franchise. To 
take the steps necessary to prepare one's 
self for an office or appointment, as by tak
ing oath, giving bond, etc. Pub. St. Mass. p. 
1294 ; Archer v. State, 74 Md. 443, 22 A. 8, 28 
Am. St. Rep. 261 ; Hale v. Salter, 25 La. Ann. 
324 ; State v. Albert, 55 Kan. 154', 40 P. 286 ; 
State v. Irey, 116 Kan. 21, 225 P. 1050, 1051; 
Succession of Serres, 135 La. 1005, 66 So. 342, 
347. 

Also to limit ; to modify ; to restrict. Thus, 
it is said that one section of a statute quali
fies another. 

Qual itas q ure i nesse debet, facile prresu m itur. 
A quality which ought to form a part is eas
ily presumed. 

QUALI TY. In respect to persons, this term 
denotes comparative rank; state or condition 
in relation to others ; social or civil position 
or class. In pleading, it means an attribute 
or characteristic by which one thing is dis
tinguished from another. 

Adoptiveness, suitableness, fitness ; grade ; 
condition. Macy v. Browne (D. C.) 215 F. 456, 
458 ; Holbert v. Weber, 36 N. D. 106, 161 N. 
W. 560, 561. 

QUA L I TY O F  ESTATE. The period when, 
and the manner in which, the right ot enjoy
ing an estate is exercised. It 1s of two. kinds: 

BL.LA.W DrCT.(3D ED.)-



1475 

(1) The period when the rightot enjoying an 
estate is conferred upon the owner, whether 
at present or in future ; and (2) the manner in 
which the owner's right of enjoyment of his 
estate is to be exercised, whether solely, joint
ly, in common, or in coparcenary. Wharton. 

Quam longum debet esse rationabile tem pus non  
definitur i n  lege, sed pendet ex discreti one jus
ticiariorum. Co. Litt. 56. How long reasor/r 
able time ought to be is not defined by law, 
but depends upon the discretion of the judges. 

Quam rationabilis debet esse fin is, non definitur, 
sed o m ni b us c i rc umstanti is i nspecti s  pendet ex 
ju&tici ariorum discreti o ne. What a reasonable 
fine ought to be is not defined, but is left to 
the discretion of the judges, all the circum
stances being considered. 11 Coke, 44. 

QUA M DI U. L·at. As long as; so long as. A 
word of limitation in old conveyances. Co. 
Litt. 23OO. 

QUAMDI U  S E  BENE GESSER I T. As long 
as he shall behave himself well ; during good 
behavior ; a clause frequent in letters patent 
or grants of certain offices, to secure them so 
long as the persons to whom they are granted 
shall not be guilty of abusing them, the op
posite clause being "durante bene plavito," 
(during the pleasure of the grantor. ) 

Quam vis ali quid pe r se non sit m al um ,  tamen,  
s i  s it  mali exem pli ,  non est  faciendum. Al
though a thing may not be bad in itself, yet, 
if it is of bad example, it is not to be done" . . 
2 lnst. 564. 

Quam vis lex generaliter loquitur, restri ngenda 
tame n est , ut, cessante rati one, i psa cess at. Al
though a law speaks generally, yet it is to be 
restrained, so that when its reason ceases"it 
should cease also. 4 lnst. 330. 

Q uando abest provisio partis, adest p rovisio 
legis; When the provision of the party is 
wanting, the provision of the law is at hand. 
6 Vin. Abr. 49 ; 13 C. B. 960. 

QUAND O  ACC I DE R I NT. Lat. When they 
shall com.e in. The name of a judgment some
times given against an executor, especially on 
a plea of plene administravit; which empow
ers the plaintiff to have the benefit of assets 
which may at any time thereafter come to the 
hands of the executor. See, further, "judg
ment q1lando acciderint" under the main title 
Judgment. 

Quando aliqui d  mandatur, mandatu r et omne per 
quod pervenitur ad ilI ud. 5 Coke, 116. When 
anything is commanded, everything by which 
it can be accomplished is also commanded. 

Quando ali q uid per se non sit m alum,  tamen si 
sit mali exem pli i, non est faciendum .  When any
thing by itself is not evil, and yet may be an 
example for evil, it is not to be done. 2 Inst. 
564. 

QUANDO AOOmEB.Drl' 

Quando al iqu liJ proh ibetur ex dlreoto, prohlbet u:f 
et' per obl iquum. Co. Litt 223. When any
thing is prohibited directly, it is prohibited', 
also indirectly. : 

QUand' o  aliquid prohibetur, prohibet ur et om ne 
per ' quod deven itur ad iIIud. When anything 
is prOlhibited, everything by which it is 
reached is prohibited also. 2 lnst. 48. That 
which cannot be done directly shall not, be: 
done indirectly. Broom, Max. 489. 

Quando aliqu is aliquid co ncedit, c oncedere vide
tur et id s ine quo res uti non potest. When a 
person grants anything, he is supposed to 
grant that also without which the thing 
cannot be used. 3 Kent, Camm. 421. When 
the use of a thing is granted, everything is 
granted by which the grantee may have and 
enjoy such use. Id. 

Quando c harta cont i  net generalem c lausulam, 
posteaque d·escendit ad ve,rba specialia ' qure 
clausulre generali sunt co'nsentanea, interpre
tanda est charta secundum verba specialia. 
When a deed contains a general clause, and 
afterwards descends to special words which 
are agreeable to the general clause; the deed 
is to be interpreted according to the special 
words. 8 Coke, 154b. 

Quando de u n a  at eadem re duo on erabi les ex
istunt, u n us, pro i nsuffici entia alter ius, de i n
tegro onerabitur. When there are two per
sons liable for one and the same thing, one 
of them, in case of d�fault of the other, shall 
be charged with the whole. 2 lnst. 277. 

Quando d ispositio referri potest ad duas res 
ita q uod secundum relationem u n am vitietur et 
secundum alteram uti l is sit, tum f aci end a  est 
reJatio ad iIIam ut valeat dispositio. 6 Coke. 
76. Wlhen a dispOSition may refer to two 
things, so that by the former it would be vi
tiated, and by the latter it would be pre
served, then the relation is to be made to the 
latter, so that the disposition may be valid. 

Quando diversi, desiderantur actus ad alique'm 
statum perficiendum ,  p lusr espi cit lex actum 
origi nalem. When different acts are required 
to the formation of any estate, the law chiefly 
regards the original act. 10 Coke1 49a. When 
to the perfection of an estate or interest 
divers acts or things are requisite, the law 
has- more regard to the original act, for that 
is the fundamental part on which aU the 
others are founded. Id. 

Quando duo  ju ra concurr unt in una persona, 
requum est ao si essent in diversis. When two 
rights concur in one person, it is the same a& 
if they were in two separate persons. 4 Co. 
118 ; Broom, Max. 531. 

Quando j us domi n i  regis et subditi concurrunt, 
jus reg is p rreferri delbet. 9 Coke, 129. When 
the right of king and of subject concur, the 
king's right should be preferred. 
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Quando lex aliqu id  alicu i  cono edit, o on cedere 
videtur et id s ine quo  res ipsm esse non  potest. 
5 Coke, 47. When the law gives a man any
thing, it gives Ihim that also, without which 
the thing itself cannot exist. 

Quando lex aliqu id alicu i cono edit, om n ia in
cidentia tacite concedu ntur. 2 Inst. 326. 
When the law gives anything to any one, all 
incidents are tacitly given. 

Quando lex est special is, ratio autem gener
alis, general iter lex est intel l igenda. When a 
law is special, but its reason [or object] gen
eral, the law is to be understood generally. 
2 Inst. 83. 

Quando l ioet id q uo d  maj us, videtur et licere 
id quod m i n us. Shell'. Touch. 429. When the 
greater is allowed, the less is to be understood 
as allowed also. 

Quando m ulier nobi l is n upserit ignobi l i, des in it 
esse nobi lis n isi nobi litas nativa fuerit. 4 Coke, 
118. When a noble woman marries a man not 
noble, she ceases to be noble, unless her no
bility was born with her. 

Quando p l us fit q u am fieri debet, vid'etur etiam 
iIIud fieri quod fac iendum est. When more is 
done than ought to be done, that at least 
shall be considered as performed which 
should have been performed, [as, if a man, 
ha ving a power to make a lease for ten years, 
make one for twenty years, it shall be void 
only for the surplus.] Broom, Max. 177 ; 5 
Coke, 115; 8 Coke, 85a. 

Quando quod ago non  val et ut ago, valeat quan
tum v alere potest. When that w�ich I do does 
not have effect as I do it, let it have as much 
effect as it can. Jackson ex demo Troup v. 
Blodget, 16 Johns. (N. Y.) 172, 178 ; Vander
volgen V. Yates, 3 Baflb. Ch. (N. Y.) 242, 261. 

Quando res non  valet ut ago, vale'at q uantum 
val ere potest. When a thing is of no effect 
as I do it, it shall have effect as far as. [or 
in whatever way] it can. Oowp. 600. 

Quando verba et mens congr u unt, non  est 
interpretationi  locus. When the words and 
the mind agree, there is no place for inter
pretation. 

Quando verba statuti sunt specialia, ratio aute,m 
general is, gene'raliter  statutum est intell igen
d um .  When the words of a statute are spe
cial, but the reason or object of it general, the 
statute is to" be construed generally. 10 Coke, 
101b. 

QUANT I M I N O R I S. Lat. The name .of an 
action in the civil law, (and in Louisiana,) 
brought by the purchaser of an article, for a 
reduction of the agreed price on account of 
defects in the thing which diminish its value. 

QUANTUM DAMNIFICATUS? How much 
damnified? The ·name 'of an issue directed 
by a court of e�uity to be tried in a court of 

1476 

law, to ascertain the amount of compensation 
to be allowed for damage. 

QUANTU M M ERU I T. As much as he de
served. In pleading. The common count in 
an action of assumpsit for work and labor, 
founded on an implied assumpsit or promise 
on the part of the defendant to pay the 
plaintiff as much, as he reasonably deserved 
to have for his labor. 3 Bl. Comm. 16,1 ; 1 
Tidd, Pl'. 2 ;  Viles V. Kennebec Lumber Co., 
118 Me. 148, 106 A. 431. 

Quantum tenens  dom ino ex hom ag io, tantum 
dom in us tenent i  ex domin io  debet p rreter solam 
reverentiam; m utua debet esse domin ii et hom 
agii fidelitatis c on nexio. Co. Litt. 64. As much 
as the tenant by his homage owes to his lord, 
so much is the lord, by his lordship, indebted 
to the tenant, except reverence alone ; the 
tie of dominion and of homage ought to be 
mutual. 

QUANTU M VAL EBANT. As much as they 
were worth. In pleading. The common count 
in an action of assumpsit for goods sold and 
delivered, founded on an implied assumpsit 
or promise, on the part of the defendant, to 
pay the plaintiff as much as the goods were 
reasonably worth. 3 Bl. Comm. 161; 1 Tidd, 
Pl'. 2. 

QUA RANT I N E. A period of time (theoreti
cally forty days) during which a vessel, com
ing from a place where a contagious or in
fectious disease is prevalent, is detained by 
authority in the harbor of her port of desti
nation, or at a station near it, without being 
permitted to land or to discharge her crew 
or passengers. Quarantine is said to have 
been first established at Venice in 1484. Bak
er, Qual'. 3. 

I n Real Property 

The space of forty days during which a 
widow has a right to remain in her late hus
band's principal mansion immediately after 
his death. The right of the widow is also 
called her "quarantine." See Davis V. Low
den, 56 N. J. Eq. 126, 38 A. 648 ; Glenn v. 
Glenn, 41 Ala. 580; Spinning v. Sp}nning, 43 
N. J. Eq. 215, 10 A. 270 ; Falvey v. Hicks, 
315 Mo. 442, 286 S. W. 385, 392. 

QUAR E. Lat. Wherefore ; for what rea
son; on what account. Used in the Latin 
form of several common-law writs. 

QUARE CLAUSU M FREG I T. Lat. Where
fore he broke the close. That species of the 
action of trespass which has fO'r its object 
the recovery of damages for an unlawful en
try upon another's land is termed "tresp'ass 
quare claus-um fregit ;" "breaking a close" 
being the teCihnical expression for an unlaw
ful entry upon land. The language of the 
declaration in this form of action is "that 
the defendant, with force and arms, broke 
and entered the close;' of the plaintiff. The 
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phrase Is often abbreviated to l'qu. c�. #." 
Brown. 

QUARE EJECIT INFRA TERMINUM. 

Wherefore he ejeeted within the term. In 
old practice. A writ which lay for a lessee 
where he was ejected before the expiration. 
of 'his term, in cases where the wrong-doer or 
ejector was not himself in possession of the 
lands, but his feoffee 01' another claiming 
under him. 3 Bl. Comm. 199, 206 ; Reg. o rig. 
227 : Fitzh. Nat. Brev. 197 S. 

QUARE I M PEDIT. Wherefore he hinders. 
In English practice. A writ or action which 
lies for the patron of an advowson, where he 
has been disturbed in his right of patronage; 
so called from -the emphatic words of the old 
form, by which the disturber was summoned 
to answer why he hin,ders the plaintiff. 3 
Bl. Comm. 246, 248. 

QUAR E  I N CUM BRAV IT. In English law. 
A writ whIch lay against a bishop who, with
in six months after the vacation of a benefice, 
conferred it on his clerk, while two others 
were contending at law for vhe right of pres
entation, calling upon him to show cause why 
he had incumbered the church. Reg. Orig. 
32. Abolished by 3 & 4 Wm. IV. c. 27. 

QUARE I NTRUSIT. A writ that formerly 
lay where the lord proffered a suitable mar
riage to his ward, who rejected it, and entered 
into the land, and married another, the val
ue'Of his marriage not _ being satisfied to the 
lord. Abolished by 12 Car. II. c. 24. 

QUAR E  NON AD MISI T. In English law. A 
writ to recover damages against a bishop 
who does not admit a plaintiff's clerk. It is, 
however, rarely or never necessary; for it 
is said that a bishop, refusing to execute the 
writ ad admittenAum cleric1tm, or making an 
insufficient return to it, may be fined. Wats. 
Cler. Law, 302. 

QUARE N O N  PERMITTIT. An ancient writ, 
which lay for one who had a right to present 
to a church for a turn against the proprie. 
tary. ll'leta, 1. 5, c. 6 .. 

QUA R E  O,J3STRUXIT. WherefoTe he oJJ... 
structed. In old English practice. A writ 
which lay for one who, Ihaving a liberty to 
pass through his neighbor's ground, could 
not enjoy his right because the owner had 
so obstructed it. Cowell. 

QUARENTENA TERRIE . '  A furlong. Co. 
Htt. 5b. 

QUAR R E L. This word is said to extend not 
only to real and personal actions, but also to 
the causes of actions and suits; so that by 
the release of all "quarrels," not only actions 
pending, but also causes of action and suit, 
are released; and "quarrels," "contro·ver
sies," and "debates" are in law considered as 

QU ARTElt OXES'!' or TEA 

having the same meaning. 00. Litt. 8, 153; 
Termes de la Ley. 

In an untechnical sense, it signifies an al
tercation, an angry dispute, an exchange of 
jreeriminati6ns, taunts, threats or accusa
tions between two persons. See Carr v. Con
yers;84 Ga. 287, 10 S. E. 630,20 Am. St. Rep. 
357 ; Accident Ins. Co. v. Bennett, 90 Tenn. 
256, 16 S. 'V. 723, 25 Am. St. Rep. G85,; Met
calf v. Peop'le, 2 Colo. App. 2.62, 30 .P. 39 ; 
State v. Noell, 220 Mo. App. 883, 2,95 S. W. 
529, 531 ; State v. )j"letClher (Mo. Sup.) 100 
s. W. 317, 322. 

QUARRY. In mining law. An open excava
tion where the works are visible at the sur
face; a place or pit where stone, slate, mar
ble, etc., is dug out or separated from a mass 
of rock. Bainb. Mines, 2. See Marvel v. Mer
ritt, 116 U. S. 11, 6 S. ct. 207, 29 L. Ed. 550 ; 
Murray v. Allred, 100 Tenn. 100, 43 S. W. 
355, 39 L. R. A. 249, 66 Am. st. Rep. 740 ; 
Ruttledge v. Kress, 17 Pa. SupeI\ Ct. 495. 

QUART. A liquid measure, containing one
fourth part of a gallon. 

QUARTA DIVI PII. In Roman law. That 
portion of a testator's estate which he was 
required by law to leave to a child whom he 
had adopted and' afterwards emancipated or 
unjustly diSinherited, being one-fourth of his 
property. See Mackeld. Rom. Law, § 594. 

aUARTA FALCI DIA. In Roman law. That 
portion of a testator's estate which, by the 
Falcidian law, was required to be left to the 
heir, amounting to at least one-fourth. See 
Mackeld. Rom. Law, § 771. 

QUARTER. The fourth part of anything, es
pecially of a year. Also a length of four 
inches. In England, a measure of corn, gen
erally reckoned at eight bushels, though sub
ject. to local variations. See Hospital St. 
Cross v. ,I.Jord Howard De Walden, 6 1.'erm, 
343. In American land law, a quarter sec
tion of land. See intra. And see McOartney 
v. Dennison, 101 Cal. 252, 35 P. 766. 

I n the Law of War 

The sparing of the life of a fallen or cap
tured enemy on the battlefield. By the end 
of the seventeeenth century quarter became 
a recognized usage of war. It is forfeited 
only unuer exceptional circumstances. 1. In 
case of absolute and overwhelming necessity, 
as where a small force is incumbered with a 

large number of prisoners in a savage and hos
tile country, and may be justified in killing 
them for their own self-preservation. 2. 
Where belligerents violate the laws of war 
they may be refused quarter. 3. By way of 
retaliation against an �nemy who has denied 
quarter without a cause. Risley, The Law 
of War; Spaight, War Rights on Land, 88-95. 

QUARTER CH EST O F  TEA. A chest con
taining from 25 to 30 pounds. Japan T2a Co. 
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�. Frahklin MacVeagh & Co., 142 Minn. 152, 24"4 P; 877, 878 ; Leonard v. st. Clair, 27 Ida-
171 N. W. 305, 307. ho, 568, 149 P. 1058, 1060. 

QUA RiER- DAY. The four days in the year 
'upon which,·by law or custom, moneys payable 
in quarter-yearly installments are collecti
ble, are called "quarter-days." 

Q UART ER- DO L LA R. A silver -coin of the 

QUARTERLY COU RTS. A system of courts 
in Kentucky possessing a limited original ju .. 
risdiction in civil cases and appellate juris� 
diction from justices of the peace. . See Ham� 
ilton v. Spalding (Ky.) 76 s. W. 5.17. 

United States, of the value of twenty-five QUARTERONE. In the Spanish and French 
'Cents. West Indies, a quadroon, that is, apersori 

one of whose parents was white and the other 
Q UARTER- EAGLE� A gold coin of the a mulatto. See Daniel v. Guy, 19 Ark. 131. 
United States, of the value of two and a half 
dollars. QUARTO DI E POST. Lat. On the fourth 

day after. Appearance. day, in the former 
QUART E R  OF A YEAR. Ninety-one days. English practice, the defendant being allowed 
Co. Litt. 135b. four days, inclusive, from the return of the 
QUARTER-SALES. In New York law. A writ, to make his appearance. 
species of fine on alienation, being one-fourth 
of the purchase money of an estate, which is 
stipulated to be paid back on alienation by 
the grantee. The expressions "tenth-sales," 
etc., are also used, with similar meanings. 
Jackson ex demo Livingston v. Groat, 7 Cow. 
(N. Y.) 285. 

QUA RTER SEAL. See Seal. 

QUARTER SECTIO N. In American land 
law. The quarter of a section of land accord
ing to the divisions of the government sur
vey, laid of (by dividing the section into four 
equal parts by north-and-south and east-and
west lines; and containing 160 acres. 

QUARTER SESSIO NS. 

I n  Eng lish Law 

A criminal court held before two or more 
justices of the peace, (one of whom must be of 
the quorum,) in every county, once in every 
quarter Of a year. 4Bl. Comm. 271 ; 4 Steph. 
Comni. 335. 

I n Americ an Law 

Courts established in some of the states, to 
be holden four times in the year, invested with 
criminal jurisdiction, usually of offenses less 
than felony, and sometimes with the charge 
of certain administrative matters, such as 
the care of public roads and bridges. 

QUART ERI NG. In English criminal law. 
The dividing a criminal'S body into quarters, 
after execution. A par,t of the punishment of 
41gh treason. 4 Bl. ComIll. 93. 

QUARTE R I NQ SO LDI ERS. The act of a 
government in billeting or assigning soldiers 
to private houses, without the consent of the 
owners of such houses, and requiring such 
owners to supply them with board or lodging 
or both. 

QUARTER IZAT ION. Quartering of crim
inals. 

QUARTERLY. Quarter yearly; once in a 
quarter year.· Dickenson v. Cox, 118 Or. 88, 

QUASH. To overthrow; to abate; to an
nul; to make void. Spelman; 3 Bl. Comm. 
303 ; Crawford V. Stewart, 38 Pa. 34 ; Hol
land V. W�bster, 43 Fla. 85, 29 South. 625; 
Bosley v. Bruner, 2 Cushm. (Miss.) 462. 

QUASI .  La t. As if; as it were; analogous 
to. This term is used in legal phraseology to 
indicate that one subject resembles another, 
with which it is compared, in certain char
acteristics, but that there are also intrinsic 
differences between them. Baker v. Stucker, 
213 Mo. App. 245, 248 S. W. 1003, 1006. 

It is exclusively a term of classification: Pre
fixed to a term of Roman law, it implies that the 
conception to which it serves as an index is con-:
nected with the conception with which the compari
son is instituted by a strong superficial analogy or 
resemblance. It negatives the notion of. identity, 
but points out that the conceptions are sufficiently 
similar for one to be classed as the sequel to the 
other. Maine, Anc. Law, 332. Civilians use the ex
pressions "quasi c(Yntract.u.s/' �(quasi deUa1;um/� 
«quasi possessio," «quasi traditio," etc. 

As to quasi "Affinity," "Contract," "Cor
poration," "Crime," "Delict," "Deposit," 
"Derelict," "Easement," "Entail," "Fee," "In 
Rem," "Judicial," "Municipal Corporation," 
"Offense," "Partners," "Personalty," "Pos
session," "Posthumous Child," "Purchase," 
"Realty," "Tenant," "Tort," "Traditio," 
"Trustee," and "Usufruct," see those titl�s. 

QUASI-CONTRACTUS (Lat.). In civil law. 
An obligation similar in character to that of a 
contract, which arises not from an agreement 
of parties but from some relation between 
them, or from a voluntary act of one·of them. 

An obligation springing from voluntary and 
lawful acts of parties in the absence of any 
agreement. Howe. Stud. Civ. L. 171. 

QUASI-TRA D IT IO (Lat.). In civil law. A 
term used to designate that a person is in the 
use of the property of another, which the lat
ter suffers and does not oppose. Leo. Elem. § 
396. It also signifies the act by which the right 
of property is ceded in a thing to a person who 
is . in possession of it; as, if I loan a boat 
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to Paul, and delher it to him, and afterwards 
I sell him the boat, it is not requisite that he 
should deliver the boat to me to be again 
delivered to him: there is a quasi-tradition 
or delivery. 

QUATER C O US I N. See Cousin. 

QUAT U O R  PEDI B US C U R R I T. Lat. It runs 
upon four feet; it runs upon all fours. See 

QUESTION 

of Queen Victoria, see, now, under King and 
the following titles. 

QUEEN ANNE'S BOUNTY. A fund created 
by a charter of 'Queen Anne,. (confirmed by 
St. 2 Ann. c. 11), for the augmentation of 
poor livings, consisting of all the revenue 
of first fruits and tenths, which was vested 
in trustees forever. 1 BI. Comm. 286. 

All-Fours. 
' 

QUEEN�S BENCH.  The English court of 
king's bench is so called during the reign of 

QUATUO RV I R I .  In Roman law. Magis- a queen. 3 Steph. Comm. 403. See King's 
trates who had the care and inspection of Bench. 
roads. Dig. 1, 2, 3, 30. 

QUAY. A wharf for the loading or unload
ing of goods carried in ships. This word is 
sometimes spelled "key." 

The popular and commercial signification of the 
word "quay" involves the notion of a space of ground 
appropriated to the public use ; such use .as the 
convenience of commerce requires. New Orleans v. 
U. S., 10 Pet. 662, 715, 9 L. Ed. 573. 

QUE EST LE M ESME.  L. Fr. Which is the 
same. . A term used in actions of. trespass, 
etc. See QUffi est Eadem. 

QUE ESTAT E. L. Fr. Whose estate. A 
term used in pleading, particularly in claim
ing prescription, by which it is alleged that 
the plaintiff and those former owners whose 
estate he has have immemorially exercised 
the right claimed. This was <!alled "pre
scribing in a que estate." 

QUEAN. A worthless woman; a strumpet. 
Obsolete. 

QUEEN. A woman who possesses the sover
eignty and royal power in a country under 
a monarchical form of government. The wife 
of a king. 

-Queen c onsort. In English law. The wife 
of a reigning king. 1 Bl. Comm. 218. 

-Quee'n dowager. In English law. The wid
ow of a king. 1 Bl. Comm. 223. 

QUEEN'S PRISON.  A jail which used to be 
appropriated to the debtors and criminals 
confined under process or by authority of the 
superior courts at Westminster, the high 
court of admiralty, and also to persons im
prisoned under the bankrupt law. 

QUEM RED I TU M  REDO IT. L. Lat. An old 
writ which lay where a rent-charge or other 
rent which was not rent service was grant� 
ed by fine holding of the grantor. If the 
tenant would not attorn, then the grantee 
might have had this writ. Old Nat. Brev. 
126. 

Quemadmodu m ad qurestionem facti non re· 
spondent judices, ita ad qurestionem j uris non  
respondent juratores. In the same manner 
that judges do not answer to questions of tact, 
so jurors do not answer to questions of law. 
Co. Litt. 295. 

QUERE LA. Lat. An action preferred in 
any court of justice. The plaintiff was called 
"querens," or complainant and his brief, com
plaint, or declaration was called "querela." 
Jacob. 

QUERELA CO RAM REGE A CONCI L I O  DIS· 
C· UT l E N DA ET TE RMI NAN DA. A writ by 
which one is called to justify a complaint 
of a trespass made to the king himself, be
fore the king and his council. Reg. Orig. 124. 

QUERELA I NOFFICIOSI T ESTAM ENT I .  

to Lat. In the civil law. A species of action 
allowed to a child who had been unjustly dis
inherited, to set aside the will, founded on 
the presumption of law, in such cases, that 
the parent was not in his right mind. Cal
vin.; 2 Kent, Comm. 327; Bell. 

-Queen- gold.  A royal revenue belonging 
every queen consort during her marriage with 
the king, and due from every person who 
has made a voluntary fine or offer to the king 
of ten marks or upwards, in consideration 
of any grant or privilege conferred by the 
crown. It is now quite obsolete. 1 Bl. Comm. 
220-222. 

-Queen regnant. In English law. A queen 
who holds the crown in her own right; �s 
the first Queen Mary, Queen Elizabeth, Queen 
Anne, and Queen Victoria. 1 Bl. Comm. 218 ; 
2 S te,ph. Comm. 465. 

For the titles and descriptions of various 
officers in the English legal system, called 
"Queen's Advocate," "Queen's Coroner," 
"Queen's Counsel," "Queen's Proctor," 
"Queen's Remembrancer," etc., during the 
reign of a female sovereign, as in the time 

QUERENS. Lat. A plaintiff; complainant; 
inquirer. 

QUERU LO US. Apt to find fault; habitual
ly complaining; disposed to murmur. Ex
pressing, or suggestive of complaint; fretful; 
whining. Crounse v. Booth Fisheries, 111 
Neb. 6, 195 N. W. 462, 463. 

QUEST A. In old records. A quest; an in
quest, inquisition, or inquiry, upon the oaths 
of an impaneled jury. Cowell. 

QUESTIO N .  A method of criminal examina
tion heretofore in use in some of the coun-
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tries of continental Europe, consisting of the 
application of torture to the supposed crim
inal, by means Qf the rack or other engines, 
in order to extort from him, as the condition 
of his release from the torture, a confession 
of his own guilt or the names of his accom
plices. 

I n  Evide,nce 

An interrogation put to a witness, for the 
purpose of having him declare the t'ruth of 
certain facts as far as he knows them. 

I n  Practice 

A point on which the parties are not agreed, 
and which is submitted to the decision of a 
judge and jury. 

I n  General 

-Categorical question.  One inviting a distinct 
and positive statement of fact ; one which 
can be answered by "yes" or "no." In the 
plural, a series of questions, covering a par
ticular subject-matter, arranged in a system
atic and consecutive order. 

-Federal question.  See Federal. 

-Lead ing question .  See that title. 

-Hypothetical question. See that title. 

-J udicial question.  See Judicial. 

- Political question.  See Political. 
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Qui acquirit sibi acqu irit hreredibus. He who 
acquires fOT himself acquires for his heirs. 
Tray. Lat. Max. 496. 

Qui adi m it medium dirimit finem.  He who 
takes away the mean destroys the end. Co. 
Litt. 161a. He that deprives a man of the 
mean . by which he ought to come to a thing 
deprives him of the thing itself. ld. ; Litt. 
§ 237. 

Qui aliquid statuerit, parte i naudita altera 
requum l icet dixerit, haud requum fecerit. He 
who determines any matter without hearing 
both sides, though he may have decided right, 
has not done jnstice. 6 Coke, 52a ;  4 Bl. 
Comm. 283. 

Qui alterius jure utitu r, eod em jur'e uti debet. 
He who uses the right of another ought to 
use the same right. Poth. Traite De Change. 
'pt. 1, c. 4, § 114 ; Broom, Max. 473. 

Qui approbat non re p robat. He who appro
bates does not reprobate, [i. e., he cannot both 
accept and reject the same thing.] 

Qui bene distinguit bene docet. 2 lnst. 470. 
He who distinguishes well teaches well. 

Qui bene il1terrogat bene docet. He who ques
tions well teaches well. 3 BuIst. 227. In
formation 0'1' express averment may be ef
fectually conveyed in the vmy Qf interroga
tion. ld. . 

QU EST MAN, or QU EST MO N G E R. In old Qui cadit a syllaba cadit a tota causa. H e  who 
fails in a syllable fails in his whole cause. 
Bract. fol. 211. 

English law. A starter of lawsuits, or pros
ecutions ; also a person chosen to inquire 
into abuses, especially such as relate to 
weights and measures ; also a church-war
den. 

QU ESTO RES PARRICI D II .  Lat. In Roman 
law. Certain officers, two in number, who 
were deputed by the com-itia, as a kind of 
commission, to search out and try all cases 
of pal"ricide and murder. r.rhey were proba
bly appointed annually. Maine, Anc. Law, 
370. They <ceased to be appointed at an early 
period. Smith, Dict. Gr. & Rom. Antiq. 

Qui concedit ali quid,  concedere videtur et id 
sine quo  concessio est irrita, sine quo res i psa 
esse non potuit. 11 Coke, 52. He who con
cedes anything is considered as conceding 
that without which his concession would be 
void, without which the thing itself could 
not exist. 

Qui concedit aJiq uid concedit om ne id sine quo  
concessio est i rrita. He who grants anything 
grants everything without which the grant is 
fruitless. Jenk. Cent. p. 32, case 63. 

QU ESTUS EST NOBIS. Lat. A writ of Qui confirmat nih i l dat. He who eonfirms does 
nuisance, which, by 15 Edw. 1., lay against not give. 2 Bouv. lnst. no. 2069. 
him to whom a house or other thing that 
caused a nuisance descended or was alienat- Qui contemnit prreceptum contem n it prreclplen
ed ; whereas, before that statute the action tom .  He who contemns [ contemptuously 
lay only against him who first levied or caus- treats] a command ,contemns the party who 
ed the nuisance to the damage of his neigh- gives it. 12 Coke, 97. 
bor. Cowell. 

Qui abjur'at regn u m  amittit reg,num , sed non 
regem ; patriam, sed non  patre,m patrire. 7 
Coke, 9. He who abjures the realm leaves 
the realm, but not the king ; the country, 
but not the father of the country. 

Qui cum alio contrahit, v el est, vel esse debet 
non ignarus conditionis ejus. He who contracts 
with another either is or ought to be not 
ignorant of his condition. Dig. 50., 17; 19 ; 
Story, Conti. Laws, § 76. 

Qui da.t finem, dat media ad finem neoessaria. 
Qui accusat i ntegrre fam re sit, et non crim inosus. He who gives an end giVE'S the means to that 
Let · him who accuses be of clear fame, and end. Commonw:ealth v. AndTews, 3 Mass. 
not criminal. 3 Inst. 26. 129. 



1481 QUI IMPBOVIDB 

Qui destrun medi u m  destruit flnem. He who not suppose that he acted from any wrong
destroys the mean destroys the end. 10 Coke, ful or improper motive, because it was his 
51b ;  Co. Litt. 161a ; Shep. Touch. 342. bounden duty to obey. 10 Coke, 76 ; Brroom, 

Qui doit inheriter al pere doit i n heri ter al fitz. 
Max. 93. 

He who would have ,been heir to the father Qui male agit odlt lucem.  He who acts badly 
shall be heir to the son. 2 Bl. Comm. 223 ; hates the light. 7 Coke, 66. 
Broom, Max. 517. 

QU'i mandat i pse fecissi videtur. He who com
Qui evertit causam, evertit causatum futuru m .  mands [a thing to be done] is held to have 
He who overthrows the cause overthrows its done it himself. Story, Bailm. § 147. 
future effects. 10 Coke, 51. 

Qui mel ius p robat mel iu,s habet. He \Who 
Qui ex dam nato coitu nascuntur i n,ter liberos proves most recovers most. 9 Vine Abr. 235. 
non com putentur. Those who are born of an 
unla wful intercourse are not reckoned muong 
the children. Co. Litt. 8a ; Broom, Max. 519. 

Qui m olitur i nsidias i n  patriam id facit quod 
i nsanus nauta perforans navem in qua vehitur. 
He who betrays his country is like the insane 
sailor who bores a hole in the ship which 
carries him. 3 lnst. 36. 

Qui facit id quod plus est, facit id quod minus  
est, sed  non  convertitu,r. He who does that 
which is more does that which is less, but not 
vice versa. Bracton 207b. Qui nascitur sine legitim o  ma,trimon io, matrem 

Qui facit per al iu  m facit per see H e  who acts 
through another acts himself, [i. e., the acts 
of at:t agent are the acts of the principal . ]  
Broom, Max. 818, et seq. ; 1 Bl. Comm. 429 ; 
Story, Ag. § 440. 

Qui  habet j u risdictionem absolvendi, habet ju
risdictionem ligandi. He who has jurisdiction 
to loosen, has jurisdiction to bind. 12 Coke, 
60. Applied to writs of prohibition and con
sultation, as resting on a similar foundation. 
ld. 

Qui hreret i n  litera hreret in  cortice. He who 
considers merely the letter of an instrument 
goes but skin deep into its meaning. Co. Litt. 
2S9 ; Broom, Max. 685. 

Qui ignorat q uantum solvere debeat, non po
test i m p robus videre. He who does not know 

sequitur. He who is born out of lawful mat
rimony follows the condition of the mother. 

Qui non cadu nt in constantem viru m vani ti
mores sunt resti mandi. ' 7 Coke, 27. Those 
fears are to be esteemed vain which do not 
affect a firm man. 

Qui non habet, iIIe non dat. He who has not, 
gives not. He who has nothing to give, gives 
nothing. A person cannot convey a right 
that is not in him. If a man grant that 
which is not his, the grant is void. Shep. 
Touch. 243 ; \Vatk. Conv. 191. 

Qui non habet in rer'e,  luat in corpore, ne q uis 
peocetur i m p u ne. He who cannot pay with 
his purse must suffer in his person, lest he 
who offends should go unpunished. 2 lnst. 
173 ; 4 Bl. Comm. 20. 

what he ought to pay, does not want probity Qui non habet potestate'm al ienandi habet neces
in not paying. Dig. 50, 17, 99. sitatem retinendi .  Hob. 336. He who has not 
QU I I M P ROVI D E. A supersedeas granted the power of alienating is obliged to retain. 

where a writ was erroneously sued out or 
misawarded. Qui non i m p robat, approbate 3 lnst. 27. He 

Qui in jus  domin iu mve alterius succedit j u re 
ejus u ti debe,t. He who succeeds to the right 
or property of another ought to use his right, 
[i. e., holds it subject to the same rights and 
liabilities as attached to it in the hands of 
the assignor. ] Dig. 50, 17, 177 ; Broom, 
Max. 473, 478. 

Qui in ute ro est pro jam nato habetur, quoties 

who does not blame, approves. 

Qui non l ibere veritatem pro n u n ciat p roditor 
est veritatis. He who does not freely speak 
the truth is a betrayer of the truth. 

Qui non negat fatetur. He who does not deny, 
admits. A well-known rule of pleading. 
Tray. Lat. Max. 503. 

de ejus com m odo q u'reritur. He who is in the Qui non obstat quod obstare potest, facer'e vide
womb is held' as already . born, wheneverI' a tur. He who does not prevent [a thing] which 
question arises for his benefit. he can prevent, is considered to do [as doing] 

it. 2 lnst. 146. 
Qui j u re suo utitur, nemin i  facit injuriam. He 
who uses his legal rights harms no one. Qui non prohibet id quod prohibere potest as
Carson V. "Western R. Co., 8 Gray (Mass.) sentire videtur. 2 lnst. 308. He who does 
424. See Broom, Max. 379. not forbid what he is able to prevent, is con

Qui j ussu judic1is al iquod fecerit non videtur  
sidered to  assent. 

dolo malo fecisse, quia , parere necesse est. Qu i non propulsat i njuriam quando potest, in
'Where a person does an act by command of fert. Jenk. Cent. 271. He who does not repel 
one exercising judicial authority, the law will an injury when he can, induces it. 



QUI'IMPROVIDE 1482 

Qui - oostruit ad'itu m, destruit com modum.  He suffer the burden. 1 Coke, 99 ; Broom, Max. 
who obstructs a way, passage, or  entrance 706-713. 
destroys a benefit or convenience. Co. Litt. 
161a. He who prevents another from enter
ing upon land destroys the benefit which he 
has from it. Id. 

Qui o m ne dicit n ih i l  excludit. 4 Inst. 81. He 

Qui sentit onus sentire debet e,t com modu m. 
1 Coke, 99a. He who bears the burden of a 
thing ought also to experience the advantage 
arising from it. 

who says all excludes nothing. Qui tacet, co'nsentire videtur. He who is si-
lent is supposed to consent. The silence of 

Qui parcit nocentibus i n noee·ntes pun it. Jenk. a party implies his consent. Jenk. Cent. p. 
Cent. 133. ' He who spares the guilty punish- 32, case 64 ; Broom, Max. 138, 787. 
es the innocent. 

Qui - facet consentire videtur, ub i  tractatur de 
Qui peccat e,brius luat sobrius. He who sins ejus co'm m odo. 9 Mod. 38. He who is silent 
when drunk shall be punished when sober. is considered as assenting, when his interest is 
Cary, 133 ; Broom, Max. 17. at stake. 

Qui per al i um  faoit per seipsu m facere videtur. Qui tacet non  utique fatetur, sed tamen verum 
He who does a thing by an agent is consid- est e u m  non negare'. He who is silent does not 
ered as doing it himself. Co. Litt. 258 ; indeed confess, but yet it is true that he does 
Broom, Max. 817. not deny. Dig. 50, 17, 142. 

Qui  per fraudem agit frustra agit. 2 Rolle, 17. 
What a man does fraudulently he does in vain. 

Qui potest et debet ve'tare, jubet. He who can 
and ought to forbid a thing [if he do not 
forbid it] directs it. 2 Kent, Comm. 483, note. 

Qui pri m u m  peceat i I Ie facit rixam. Godb. He 
who sins first makes the strife. 

Qui p rior est tempore potior est jure. He who 
is before in time is the better in right. Prior
ity in time gives preference in law. Co. Litt. 
14a ; 4 Coke, 90 a. A maxim of very extensive 
application, both at law and in equity. Broom, 
Max. 353-362 ; 1 Story, Eq. JUl'. § 64d ; Story, 
Bailm. § 312. 

QU I TAM. Lat. "Who as well ---." An 
action brought by an informer, under a stat
ute which establishes a penalty for the com
mission or omission of a certain act, and pro
vides that the same shall be recoverable in 
a civil action, part of the penalty to go to 
any person who will bring such action and 
the remainder to the state or some other 
institution, is called a "q1JJi tam action ;"  be
cause the plaintiff states that he sues as well 
for the state as for himself. See In re Bar
ker, 56 Vt. 14 ; Grover v. Morris, 73 N. Y. 
478. 

Qui tardius solvit, minus  solvit. He who pays 
more tardily [than he ought] pays less [than 
he ought.] Jenk. Cent. 58. 

Qui p ro me aliqu id  facit n ih i  fecisse videtur. 
2 lnst. 501. He who does anything for me Qui t iment, cavent vitant. They who fear, take 
appears to do it to me. care and avoid. Branch, Princ. 

Qui providet sibi providet hreredibus. He who Qui totum dicit n ih i l  excipit. He who says all 
provides for himself provides for his heirs. excepts nothing. 

Qui rationem i n  o mnibus q urerunt ratio ne·m sub- Qu i vu lt  decipi ,  decip iatur. Let him who wish
vertunt. They who seek a reason for every- es to be deceived, be deceived. Broom, Max. 
thing subvert reason. 2 Coke, 75 ; Hroom, 782, note ; 1 De Gex, M. & G. 687, 710 ; Shep� 
Max. 157. Touch. 56. 

Qui sciens solvit indebitu m donandi consil io id 
vide-::u r  fecisse. One who knowingly pays what 
is not due is supposed to have done it with 
the intention of making a gift. Walker v. 
Hill, 17 Mass. 388. 

Qui semel actionem ren unciaverit amplius re
petere non potest. He who has once relin
quished his action cannot bring it again. 8 
Coke, 59a. A rule descriptive of the effect 
of a retraxit and nolle prosequi. 

Qui semel' est m alus, sem per prresu mitur esse 
mahls in .eodem genere� He who is once crim
inal is presumed to be always criminal in 
the same kind or ·way. Oro. Car. 317 ; Best, 
Ev. 345. 

Qui sentit com modum sentire debet et o nus. 
He who receives the advantage ought also to 

QU I A. Lat. Because ; whereas ; inasmuch 
as. 

QU I A  DAT U M  EST NOB I S  I NTELL I G I .  Be
cause it is given to us to understand. Formal 
words in old writs. 

QU I A  E,M PTOHES. "Because the purchas
ers." The title of the statute of Westm. 3, 
(18 Edw. I. c. 1.) This statute took from the 
tenants of common lords the feudal liberty 
they claimed of disposing of paTt of their 
lands to hold of themselves, and, instead of 
it, gave them a general liberty to sell all 
or any part, to hold of the next superior lord, 
which they could not have done before with
out consent. The effect of this statute was 
twofold : (1) To facilitate the alienation of 
fee�simple estates ; and (2) to put an end to 
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the creatlon of any new manors, l. e., ten an- 2 01. & F. 681 ; 2, Cr. & , J. 678 ; 14 East, 289, 
,cies in fee-simple of a subject. Brown. 243 c. 

QU I A. EBRON,ICE EMA.NAVIT. Because it 
issued erroneously, or through mistake. A 

" term · in old English practice. Yel. 83. 

QU I A  T I M ET. Lat. Because he fears or ap
prehends. In equity practice. The technical 
name of a bill filed by a party who seeks 
the aid of a court of equity, because he fears 
some future probable injury to his rights or 
interests. 2 story, Eg. Jur. § 826 ; Pell v. 
McCabe (D. C.) 254 F. 356, 357. 

QU I BBLE. A cavilling or verbal objection. 
A slight difficulty raised without necessity or 
propriety. 

a U I C I{. Living ; alive. "Q u-ick chattels must 
be put in pound-overt that the owner may 
give them sustenance ; dead need not." 
Finch, Law, b. 2, c. 6. 

QU I C K  W I TH CH I LD. See Quickening. 

QU i C I(EN I NG. In medical jurisprudence. 
The first motion of the fcetus in the womb 
felt by the mother, occurring usually about 
the middle of the term of pregnancy. See 
Com. v. Parker, 9 Metc. (Mass.) 266, 43 Am. 
Dec. 396 ; State v. Cooper, 22 N. J. Law, 57, 
51 Am. Dec. 248 ; Evans v. - People, 49 N. Y. 
89 ; State v. Patterson, 105 Kan. 9, 181 P. 609, 
'610. 

. Quicqu id acquiritur servo acqu iritur domino.  
Whatever is acquired by the servant is ac
quired for the master. Pull. Accts. 38, note. 
Whatever rights are acquired by an agent 
are acquired for his principal. Story, Ag. 
§ 403. 

Quicquid solvitur, solvltur secundu m  modum 
solventis ; qu icquid  recipitur, reoipltur secun
d u m  modum reoipientis. Whatever money is 
paid, is paid according to the direction of the 
payer ; whatever money is received, is re
ceived according to that of the recipient. 2 
Vern. 606 ;  Broom, Max. 810. 

Quicunque habet jurisdictione1m ordinariam est 
i I I ius looi ordinarius. Co. Litt. 344. Whoever 
has an ordinary jurisdiction is ordinary of 
that place. 

Quicunque j ussu judicis aliquid. fecerit non 
virl,etur dolo malo fooisse, qu ia p'are:re neoesse 
est. 10 Coke, 71. Whoeyer does anything by 
the command of a judge is not reckoned to 
have done it with an evil intent, because it is 
necessary to obey. 

QU I D  J U R IS CLAMAT. In old English 
practice. A writ which lay for the grantee 
of a reversion or remainder, where the par
ticular tenant' would not attorn, for the pur
pose of compelling him. Termes' de la: �y; 
Cowell. 

QU I 0 PRO QUO. What for what ; some
thing for something. Used in law for the 
giving one valuable thing for another. It �s 
nothing more than the mutual consideration 
which passes between the parties to a con
tract, and which renders it valid and binding . 
Cowell. 

Quid sit jus, e't in quo consistit injuria, lelgis est 
definire. What constitutes right, and what 
injury, it is the business of the law to ' de
clare. Co. Litt. 158b. 

Quid turpi ex causa p ro m issu m e'st non valet. 
A promise arising out of immoral circum
stances is invalid. 

Quicqu id demo'nstratre rei additur satis demon
stratre frustra est.  Whatever is added to dem
onstrate anything already sufficiently demon
strated is surplusage. Dig. 33, 4, 1, 8 ;  Broom, 
Max. 630. QU I DAM. Lat. Somebody. This term is 

used in the French law to designate a person 
Quicquid e'st oontra normam recti est injuria. whose name is not known. 
3 BuIst: 313. Whatever is against the rule of 
right is a wrong. 

Quioq u id in excessu actu m est, le'ge prohibetur. 
2 Inst. 107. Whatever is done in excess is 
prohibited by law. 

Quicquid judicis auctoritati subjicitur  novitati 
non subj icitu r. Whatever is subject to the 
authority of a judge is not subject to innova
tion. 4 Inst. 66. 

Quioquid plantatur solo" solo cedit. Whate'Ver 
is affixed to the soil belongs to the soil. 
Broom, Max. 401-431. 

Qu icquid recip itur, reoi pit u r  secu ndum m odum 
rooipientis. Whatever is received is received 
according to the .  intention of the recipient. 
Broom. Max. 810 ; Halke'rs. Max. 149 ; 2 
Bingh. N. 'C. 461 ;  2 B. & C. 72 ; 14 Sim. 522 ; 

Quidqu id eni m  sive do,lo et ou lpa venditoris 
accidit i n  e'o venditor · seourus est. For con
cerning anything which occurs withou't deceit 
and wrong on the par.t of the vendor, the 
vendor is secure. BrOwn v. Bellows, 4 Pick, 
(Mass.) 198. 

QU I ET, 'V. To pacify ; to render secure or 
unassailable by the removal of disquieting 
causes or disputes. This is the meaning · of 
the word in the phrase · "action to quiet ti
tle," which is a proceeding to establish the 
plaintiff's title to land by ·bringing i:nto coort 
an adverse claimant and there compelling 
him either to establish his claim or be for"': 
ever after estopped from asserting it. See 
Wright 'V. Mattison, 18 How: 56, 15 L. Ed� 
280. 

QU I ET, adj. UnmoJested ; tranquil ; '  free, 
from interference or disturbance. 
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-Quiet enjoyment. A covenant, usually in
serted in leases and conveyances on the part 
of the grantor, promising that the tenant or 
grantee shall enjoy the possession of ' the 
premises in peace and without distUl'bance, 
is called a cOovenant "for quiet enjoyment." 

Quieta non m overe. Not to unsettle things 
which are established. Green v. Hudson Riv
er R. Co., 28 Barb. (N. Y.) 9, 22. 
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proclaimed, required, or exacted in five coun
ty courts successively, rand failed to appear, 
upon which he was outlawed by the coroners 
of the county. 3 BI. Comm. 283. 

QU I R E OF DOVER. In English law. A 
record in the exchequer, sho\ving the tenures 
for guarding and repairillg Dover Castle, 
and determining the services of the Cinque 
Ports. 3 How. State Tr. '868. 

QU I ETARE. L. Lat. To quit, acquit, dis- QU I R I TA R I AN OWN ERSH I P. In Roman 
charge, or save harmless. A formal word in law. OwnerShip held by a title recognized 
old deeds of donation and other conveyances. by the municipal law, in an object also recog
Oowell. nized by that law, and in the strict character 

of a Roman citizen. "Roman law originally 
QU I ETE CLAMAN T I A. L. Lat. In old Eng- only recognized one kind of dominion, called, 
lish law. Quitclaim. Bract. fol. 33b. emphatically, 'quiritary dominion.' Gradu-

QU I ETE C LA,MARE. L. Lat. To quitclaim ally, however, certain real rights arose 

cr renounce all pretensions of right and ti- Which, though they failed to satisfy all the 

tIe. Bract. fols. 1, 5. elements of the definition of quiritary domin
ion, were practically its equivalent, and re
ceived from the courts a similar protection. 
']'hese real rights might fall short of quiritary 
dominion in three respects : (1) Either in re
spect of the persons in whom they resided ; 
(2) or of the subjects to which they related ; 
or (3) of the title by which they were ac
quired." In the latter case, the ownersh\p 
was called "bonitarian," i. c., "the property 
of a Roman citizen, in a subject capable of 
quiritary property, acquired by a title not 
known to the ciyil law, but introduced by 
the pnetor and protected by his imperium or 
supreme executive power ;" e. g., where re8 
ma,noipi had been transferred by mere tradi

QU I ETUS. In old English law. Quit ; ac
quitted ; discharged. A word used by the 
clerk of the pipe, and auditors in the ex
chequer, in their acquittances' or discharges 
given to accountants ; usually concluding 
with an abinde reoe88'it quietu8, (hath gone 
quit thereof,) which was called a "qtl,ictu8 
eM." Oowell. 

In modern law, the word denote<s an ac
quittance or discharge ; as of an executor or 
administrator, (White v. Ditson, 140 Mass. 
351, 4 N. E. 606, 54 Am. Rep. 473,) or of a 
judge or attorney general, (3 Mod. 99.) 

QU I ETUS R E D D I T US. In old English law. tlon. Poste's Gaius' Inst. 186. 
Quitrent. Spelman. See Quitrent. 

Quil ibet potest renunciare j u ri p,ro se, introduc
to. Every one may renounce or relinquish 
a right introduced for his own benefit. 2 Inst. 
H�3 ; Wing. Max. p. 483, max. 123 ; 4 Bl. 
Comm. 317. 

Quisqu is erit qu i  vult ju ris-consultus haberi con
tinuet studiu m , ve,l it a quocunq lle  dooeri. Jenk. 
Cent. \Vhoe'Ver wishes to be a j uris'-consult, 
let him continnally study, and desire to be 
taught by every one. 

QU I LLE. In French marine law. Keel ;  the Quisquis  p roosu mitur bon us ; et semper i n dubiis 

keel of a vessel. Ord. Mar. liv. 3, tit. 6, art. pro reo respondendu m.  Every one is pre-

8. sumed good ; and in doubtful cases the reso-

QU I NQUE PO RTUS. In old English law. 
The Cinque Ports. Spelman. 

QU I N QUE PART I T E. ConSisting of five 
parts ; divided into five parts. 

QU I NSTEM E, or QU I NZ I M E. Fifteenths ; 
also the fifteenth day after a festival. 13 
E.dw. 1. See Oowell. 

QU I NTAL" or I< I NTAL. A weight of one hun
dred pounds. Oowell. 

QU I NTERO N E. A term used in the West 
Indies to designate a person one of whose 
parents was a white person and the other 
a quadroon. Also spelled "quintroon." See 
Daniel v. Guy,. 19 Ark. [31., 

lution should be ever fOor the accused. 

QU I T, v. To leave ; remove from ; surren
der possession of ; as when a tenant "quits" 
the premises or receives a "notice to quit." 
Schotter v. Carnegie Steel 00., 272 Pa. 437, 
116 A. 358, 359i ; Liggett v. Bertwell, 111 Neb. 
843, 19>8 N. W. 154. 

Notice to Quit 

A written notice given by a landlord to his 
tenant, stating that the former desires to 
repossess himself of the demised premises, 
and that the latter is required to quit and 
remove from the same at a time designated, 
either at the expiration of the term, if the 
tenant is in under a lease, or immediately, if 
the tenancy is at will or by sufferance. 

QU I NTO EXACTUS. In old practice. Call- Q U I T, adj. Clear ; discha-rged ; free ; also 
ed or exacted the fifth time. A return made spoken of persons absolved or acquitted of a 
by the sheriff, after a defendant had been charge. 
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QU ITCLA I M, 'V. In conveyancing. To re- Quo modo quid constltuitur eodem modo db· 
lease or relinquish a claim ; to execute a deed solvitur. Jenk. Cent. '74. In the . same man.;. 
of quitclaim. See Quitclaim, n. ner by which anything is constituted by that 

QU I TC LA I M ,  n. A release or acquittance 
given to one man by another, ' in respect of 
any action that he has or might have against 
him. Also acquitting or giving up one's claim 
or title. Termes de la Ley ; Cowell. 

-Quitclaim deed. A deed of conveyance op
erating by way of release ; that is, intended 
to pass any title, interest, or claim which the 
grantor may have in the premises, but not 
professing that such title is "Valid, nor con
taining any warranty or  covenants for title. 
See Hoyt v. Ketcham, 54 Conn. 60, 5 AU. (lOS ; 
Chew v. Kellar, 171 Mo. 215, 71 S. W. 172 ; 
Ely v. Stannard, 44 Conn. 528 ; Martin "V. 
Morris, 62 Wis. 4118, 22 N. W. 525 ; Utley v. 

Fee, 33 Kan. 683, 7 Pac. 5:55 ; Niles v. Hous
ton Oil Co. of Texas (Tex. Civ. App.) 191 5. 
W. 748, 752 ; Baldwin v. Drew (Tex. eiv. 
App.) 180 S. W. 614, 61(l ; Houston Oil Co. 
of Texas v. Niles (Tex. Com. App.) 255 s. 'V. 
604, 609 ; Cook v. Smith, 107 Tex. 119, 174 
S. W. 1094, 1095, 3 A. L. R. 940. 

Q U I T RENT. Certain established rents of 
the freeholders and an-cient copyholders of 
manors are denominated "quitrents," because 
thereby the tenant goes quit and free of all 
other services. . 3 Cruise, Dig. 314. 

Q U I TTANCE. An abbreviation of "acquit-
tance ;" a release, (q. 'V.) 

QUO AN I MO.  Lat. With what intention or 
motive. Used sometimes as a substantive, in 
lieu of the single word "animus," design or 
motive. "The quo animo is the real subject 
of inquiry." 1 Kent, Comm. 77. 

QUO J U R E. T..,at. In old English practice. 
A writ which lay for one that had land in 
which another claimed common, to compel the 
latter to show by 'lvhat title he claimed it. 
Cawell ; Fitzh. Nat. Brev. 128, F. 

Quo l igatu r, eo dissolvitur. 2 Rolle, 21. By 

it is dissolved. 

QUO WAR RANTO. In old English practice. 
A writ, in the nature of a writ of right for 
the king, against him who claimed or usurped 
any office, franchise, @r liberty, to inquire 
by what authority he supported his claim, 
in order to determine the right. It lay also 
in case of non-user, or long neglect of a 
fran�hise, or misuser or abuse of it ; being 
a writ commanding the defendant to - show 
by what 'loarrant he exercises such a fran
chise, having never had any grant of it, or  
having forfeited it  'by neglect or abuse. 3 
Bl. Comm. 262. 

In England, and quite generally through
out the United States, this writ has given 
place to an "information in the nature of a 
quo warranto," which, though in form -a crim
inal proceeding, is in effect a civil remedy 
similar to the old writ, and is the method 
now usually employed for trying the title to 
a corporate or other franchise, or to a public 
or corporate office. See Ames "V. Kansas, 111 
U. S. 449, 4 Sup. Ct. 437, 28 L. Ed. 482 ; Peo
ple v. Londoner, 13 Colo. 303, 22 Pac. 764, 
6 1.1. R. A. 444 ; State v. Owens, ti3 Tex. 270 ; 
State v. Gleason, 12 Fla. 190 ; State v. Kearn, 
17 R. 1. 391, 22 Atl. 1018 ; People v. Union 
Elevated Ry. Co. , 2£9 Ill. 212, 110 N. E. 1, 6 ;  
Jarman v. Mason, 102 Okl. 27&, 229 P .  459, 
460 ; State ex info Anderson ex reI. Boothe 
V. Moss, 187 Mo. App. 151, 172 S. W. 1180 ; 
Harkrader V. Lawrence, 190 N. C. 441, 130 S. 
E. 35 ; People V. Altenberg, 260 Ill. 191, 103 N. 
E. 67, 68, Ann. Cas. 1914D, 272 ; Common
wealth V. American Baseball Club of Phila
delphia, 290 Pa. 136, 138 A. 497, 500, 53 A. 
L. R. 1027 ; People V. Hotz, 327 Ill. 433, 158 
N. E. 743, 745 ; State V. York Light & Heat , 
Co., 113 Me. 144, 93 A. 61, 62 ; State v. City 
of Sarasota, 92 Fla. 563,  109 So. 473. 478 ; 
Klein v. Wilson & Co. (D. C.) 7 F.(2d) 772, 
773 ; Garrett V. Cowart, 149 Ga. 5,57, 101 
S. E. 186, 188. 

the same mode by which a thing is :bound, by QUOAD HOC. 
that is it released. 

La t. As to this ; with respect 
to this ; so far as this in particular is con
cerned. QUO M I N US. Lat. A writ upon which all 

proceedings in the court of exchequer were 
formerly grounded. In it the plaintiff sug
gests that he is the king'Si debtor, and that 
the defendant has done him the injury or 
damage complained of, quo minus suf/iciens 
cxistit, by which he is less able to pay the 
king's debt. This was originally requisite in 
order to gi've jurisdietion to the court of ex
chequer ; but now this ' -suggestion is a mere 
form. 3 Bl. Comm. 46. 

Also, a writ which lay for him who had .a 
grant of house-bote and hay-bote in another's 
woods, against the grantor making such 
waste as that the grantee could not enjoy his 
grant. Old Nat. Brev. 148. 

A prohibition quoad hoc is a prohibition as 
to certain things among others. Thus, whe're 
a party was complained against in the ec
clesiastical court for matters cognizable in 
the temporal courts, a prohibition quoad these 
matters issued, i. e., as to such matters the 
party was prohibited from prosecuting his 
mit in the ecclesiastical court. Brown. 

QUOAD SACRA. Lat. 
for religious purposes. 

As to sacred things ; 

Quocu m q ue m odo velit ; q uocum q ue modo pos
sit. In any way he wishes ; in any way he 
can. Clason V. Bailey, 14 Johns. (N. Y.) 484, 
492. 
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QU'od a quoque poonm nomine exact u m  est id Quod constat clare non debet ve,rificari. What 
eid'em restituere nemo cogitur. That which is clearly apparent need not be proved. 10 
has -been exacted as a penalty no one is obliged M.od. 150. 

' 

t.o restore. Dig. 50, 17, 46. 
Quod constat curim ope're testiu m non indiget. 

Quod ab in itio non valet in tractu tem poris non  That which appears t.o  the court needs not 
convalescet. That which is bad in its com- the aid of witnesses. 2 Inst. 662. 

m,encement improves. n.ot by lapse of time. 
Br.oom, Max. 178 ; 4 CQke, 2. 

Quod contra legem fit p ro infecto habetur. 
That which is done against law is regarded 

Quod ad ' j us naturale attinet o mnes homines as n.ot done at all. 4 Coke, 31a. 

mquales sunt. All men are equal as far as the Quod contra rationem J uris receptum est, non 
natural law is concerned. Dig. 50, 17, 32. ' est producendum ad consequentias. That 

which has been received against the reason 
Quod mdificatur in area legata cedit legato. .of the law is not to be drawn into a precedent. 
Whatever is built on ground given by will Dig. 1, 3, 14. 
gOes to the legatee. Broom, Max;. 424. 

Quod alias bon u m  et j ustu m  e,st, si per v im vel 
fraud'em petatur, ,malu m  et in justum efficitur. 
3 Coke, 78. ' What otherwise is good and just, 
if it be sought by f.orce and fraud, becomes 
bad and unjust. 

Quod alias " non fuU licitum,  n ecessitas Iicitu m  
facit. What .otherwise was not lawful, neces
sity make's lawful. Fleta, lib. 5, c. 23, § 14. 

Quod apptobo non  reprobo. What I approve 
I do not · reject. I cann.ot approve and reject 
at the same time. I .cann.ot take the benefit 
of an instrument, and at the same time re
pudiate it. Broom, Max. 712. 

Q.uod ,attinet ad j us civile, servi pro null is . ha
bentur, non tamen et j ure naturali, qu ia, q uod 
ad jus  n aturale attinet, om nes ho'mines mqual l  

. su·nt. 'So far as the civil law is concerned, 
slaves are not reckoned as persons, but not 
so

'
by n

'
atura:l l�w, f.or, 'so far as regards mit

ural law, a,il men are equal. Dig. 50, 17, 32. 

o.UOD- B I L.LA CASSETUR.  That the bill be 
quashed . . . The .. common-law f.orm of a judg
ment sustaining a plea in abatement, where 
the .proceeding . 'jsc by bill, .. · i. e., by a capias 
instead of ' �y 'edgiriai -writ. 

QUOO CLE RlC r' BEN E F I CIATI DE CAN
C ELLA R I A. A writ to exempt a clerk .of the 
chancery from the contributi.on towards the 
pr.octors' .of the clergy :ii::t parliament, etc. 
Reg. Orig. 261. 

. 

QUOD C LE R I C I  N O N  ELI GANT U R  I N  O F
F I C I O  BAL L I V i , etc. A writ which lay for 
a clerk, who, by reason of some land he had, 
was made, or was' about t.o be made, bailiff, 
beadle, i-eeve, or s.ome such ,officer, to .obtain 
exemption from serving the office. Reg. 
Orig. 187 . . 

QUO D  COMPUTET. That he account. 
Judgment quod computet is a preliminary or 
interlocutory judgment· given in the action 
.of account-render (also in the case .of cred
it.ors' bills against an executor .or administ):'a
t;or,) qirectil1;g that ac�ounts be ttlken, before 
a master' or auditor. 

QUOD C U M. In pleading. For that where
as. A form of introducing matter .of induce
ment in certain actions, as . assumpsit and 
case. 

Quod datu·m est eoolesim, datum est Deo. 2 
Inst. 2. What is given to the church is giv
en t.o God. 

Quod demonstrandi causa additur  rei satis, de
m onstratm, frustra fit. 10 Coke, 113. What 
is added to a thing sufficiently palpable, for 
the purpose of demonstration, is vain. 

Quod dubitas, ne feceris. What you doubt of, 
do not do. In a case .of moment, especially 
in cases .of life, it is safest to hold that in 
practice which hath least doubt and danger. 
1 Hale, P. C. 300. 

QUOD E I  DEFO RCEAT. In English law. 
The �ame of a writ given by St. Westm. 2, 13 
Edw. 1. c. 4, to the owners of a particular 
estate, as for life, in d.ower, by the curtesy, 
or in fee-tail, ' who were barred of the right 
.of possession by a recovery had against them 
through their default or nonappearance in 
a possessory action, by which the right was 
restored t.o him who had been thus unwarily 
deforced by his own default. 3 Bl. Comm. 
193. 

Quod en im semel aut bis existit, prmtereunt  
legislatores. That which never happens but 
once .or twice, . legislators pass by. Dig. 1, 
3, 17. 

Quod est ex necessitate n unquam i ntroducitur, 
nisi quando necessariu m .  2 R.olle, 502. That 
which is of neCessity is never introduced, un
less when necessary. 

Quod est i nconveniens aut contra rationem non 
permissu m est i n  lege. Co. Litt. 178a. That 
which is inconvenient or against reason is 
not permissible in law. 

Quod est. necessariu m  est l icitum. What is 
necessary is lawful. JenK. Cent. p. 76, case 
45. ,' 

.. ' 

Quod factum est, sum In obscuro sit, ex. �ffec
tione cujusque . �plt , 1nterpretatlonem. When 
there is doutlt abollt fl�' actt, it rec�yes inter:-
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pretation from the (known) feelings " Gf the withGut me, [wlthGut my asselit.] lenk. Cent. 
acto.r. Dig. 50, 17, 68, 1. p. 251, case 41. 

Quod fleri debet facile prmsumltur • .  Halk. 153. 
That which o.ught to. be done is easily pre
sumed. 

Quod flleri non  debet, factum valet. That which 
ought nQt to. be dQne, when do.ne, is valid. 
Bro.Qm, Max. 182. 

QUOD F U I T  C O NCESSUM. Which was 
granted. A phrase in the reports, signifying 
that an argument Qr PQillit made was CQnceded 
or acquiesced in by the CQurt. 

Quod i n  j ure scripto "jus" appellatur, id i n  lege 
Angl im "rectum" esse dicitu r. What in the 
civil law is called "ju8," in the law o.f England 
is said to be "rectum," (right.) Co.. Litt. 260 ; 
Fleta, 1. 6, c. 1, § 1. 

Quod in minori valet valebit in m ajorl ; et quod 
i n  m ajori non valet nec valebit in  m inori.  Co.. 
Litt� 260a. That which is valid in the less 
shall be valid in the greater ; and that which 
is ' nQt valid in the greater shall neither be 
valid in the less. 

Quod in u no s imi l ium valet valebit in altero. 
That which is effectual in Qne Qf two. like 
things shall be effectual in the o.ther. Co.. 
Litt. 191«. 

Quod i nconsulto fecim us, consultius revocem us. 
Jenk. Vent. 116. What we have do.ne without 
due co.nsideration, uPQn better co.nsideratio.n 
we may revo.ke. 

Quod in itio non. valet, tractu tem poris non  valet. 
A thing VQid in the beginning does not becQme 
valid by lapse o.f time. 

Quod in itio vitiosu m  est non  potest tractul te,m
poris oonvalescere. That which is Vo.id fro.m 
the beginning canno.t beco.me valid by lapse 
'Of time. Dig. 50, 17, 29. 

Quod i psis qu i  contraxerunt obstat, et succes
soribus eorum obstabit. That which bars tho.se 
who. have made a CQntract will bar their suc
cessors also.. Dig. 50, 17, 143. 

Q U O D  J USSU. Lat. In the civil law. The 
name o.f an actiQn given to. Qne who. had co.n
tracted with ' a son o.r slave, by order o.f the 
father o.r master, to. cQmpel such father o.r 
master to. stand to the agreement. Hallifax, 
Civil Law, b. 3, c. 2, no.. 3 ;  Inst. 4, 7, 1. 

Quod j ussu alterius solvitur  pro eo est quas i  
ipsi  sol utum esset. That which i s  paid b y  the 
·o.rder Qf anQther is the same as tho.ugh it were 
paid to. himself. Dig. 50, 17, 180. 

Quod minus . e6t In. obllgationem videtur declue
tum. That whkh is the less is held to. be 
impo.rted into. the co.ntract ;  (e. g., A Qffers to 
hire B.'s ho.use at six hundred dQllars, at the 
same time B. offers to. let it fo.r five hundred 
do.llars ; the -COntraCt is for five hundred dQl
lars.) 1 sto.ry, CQnt. 481. 

Quod natural·is ratio Inier o m nes homines con .  
stituit, vocatur j u s  gentium.  That which nat
ural reason has established amo.ng all men 
is called the "law o.f natio.ns." 1 Bl. Comma 
43 ; Dig. 1, 1, 9 ;  Inst. 1, 2, 1. 

Quod necessarie i ntell igitUir no.n dee&t 1 BuIst. 
71. That which is necessarily understo.o.d is 
no.t wanting. 

Quod necessitas ' cogit, defendit. Hale, P. C. 
54. That which necessity cQmpels, it justifies. 

Quod non apparet nOon est ; et non ap'paret 
j udioialiter ante judicium. 2 Inst. 479. That 
which appears nQt is nQt ; and no.thing ap
pears judicially befo.re judgment. 

Quod non  cap it Christus, cap it flscus. Whl'lt 
Christ [the church] dQes no.t take the treasury 
takes. Go.o.ds o.f a 1e1o de 8e go. to. the king. 
A maxim in o.ld English. law. Yearb. P. 19 
Hen. VI. 1. 

. 

QU O D  N O N  F U I T  N EGAT U M . Which was 
not denied. A phrase fQund in the Qld re
Po.rts, signifying that an argument or pro.Po.� 
sitio.n was no.t denied Qr co.ntrQverted by the 
co.urt. Latch, 213. 

. 

Quod n o n  habet p rincip ium non habet finem. 
Wing. Max. 79 ; Co. Litt. 345«. That which 
has no.t beginning has nQt end. 

Quod non legitur, non creditur. What is no.t 
read is nQt belieVed. 4 Coke, 304. 

Quod non  ,valet in principali, in accessoriO' seu 
consequenti non valebit ; et q uod non  valet . in 
mag is propinquo nOon valebit i n  magis r.emotQ. 
8 Coke, 78. That which is no.t good against 
the principal will no.t be good as to. acces
sQries Qr cQnsequences ; and that which is 
no.t o.f fo.rce in regard ' to. things near it will 
nQt be o.f fo.rce in regard to. things remote 
fro.m it. 

QU O D  N OTA. Which nQte ; which mark. 
A repo.rter's note in the old bo.o.ks, directing 
attentiQn to. a point o.r rule. Dyer, 23. 

Quod n ul l ius esse potest id ut alieuIus fleret 
nu lla obl igatio valet efficere'. No. agreement 
can avail to. make that' the prQperty o.f any 
Qne which canno.t be acquired as pro.perty. 
Dig. 50, 17, 182. 

Quod m e u m  est s ine facto meo vel defectu meo 
amitti vel in al i u m  transferri non potesta That 
which is mine canno.t be Io.st o.r transferred 
to. ano.ther withQut my alienatio.n o.r fo.rfei
ture. BrQo.m, Max. 465. Quod nul l ius  est, est domin i  regis. That which 

is the pro.perty o.f nQbo.dy belo.ngs to. o.ur IQrd 
·Quod m e u m  est ·sine m e  auferrl non potesta the king. Fleta, lib. 1, Co 3 ;  Bro.o.m, Max. 
That which is mine canno.t be taken away 354. 
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Quod n ul lius est, id ratione  naturali occupanti 
oonceditur. That which ' is the property of 
no, one is, by natural reason, given to the 
[first] occupant. Dig. 41, 1, 3 ;  Inst. 2, 1, 12. 
Adopted in the common law. 2 B1. Comm. 
258. 

Quod n ul lum est, nullu m producit effectum.  
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potestatem conferat. The will ' of the emperor 
has the force of law ; for, by the royal law 
which has been made concerning his authori
ty, the people have conferred upon him all its 
sovereignty and power. Dig. 1. 4. 1 ;  Inst. 
1. 2. 1 ;  Fleta, 1. 1, c. 17, § 7 ; Brac. 107 ; Sel
den, Diss. ad Flet. c. 3, § 2. 

That which is null produces no effect. Tray. Quod prius est veri us est ; et quod prius est 
Leg. Max. 519. tem pore potius est j ure. Co. Litt. 347. What 

is first is true ; and what is first in time 1" 
Quod o m nes tangit ab omn ibus debet suppor- , better in law. 
tan. That which touches or concerns all 
ought to be supported by all. 3 How. State 
Tr. 878, 1087. 

. 

Q U O D  PA RTES R E P LAC I TENT. That the 
parties do replead. The form of the judg
ment on award of a repleader. 2 Salk. 579. 

Quod p ro m inore l icitum est et pro majore I i
citu m est. 8 Coke, 43. That which is lawful 
as to the minor is lawful as to the major. 

QU O D  P ROSTRAV I T. That he do abate. 
The name of a judgment upon an indictment 
for a nuisance, that the defendant abate such 

QU O D  PART I T'I O F I AT. That partition be nuisance. 
made. The name of the judgment in a suit  
for partition, directing that a partition be 
effected. 

Quod pendet non est pro eo quasi sit. What is 
in suspense is considered as not existing dur
ing such suspense. Dig. 50, 17, 169, 1. 

Quod per me non possu m,  nee per al i u m .  What 
I cannot do by myself, I cannot by another. 
4 Coke, 24b ; 11 Coke, 87a. 

Quod per reco'rdum p robatum,  non debt esse 
negatum.  What is proved by record ought 
not to be denied. 

QU O D  P E R M I TTAT. That he permit. In 
old English law. A writ which lay for the 
heir of him that was disseised of his common 
of pasture, against the heir of the disseisor. 
Cowell. 

Q U O D  P E R M I TTAT P R O ST E R N E RE. That 
he permit to abate. In old practice. �� writ, 
in the nature of a writ of right, which lay to 
abate a nuisance. 3 Bl. Comm. 221. And see 
Conhocton Stone Road v. Buffalo, etc., R. Co., 
51 N. Y. 579, 10 Am. Rep. 646 ; Po\vell v. 
Furniture Co., 34 W. Va. 804, 12 S. E. 1085, 12 
L. R. A. 53 ; Miller v. Truehart, 4 Leigh (Va.) 
577. 

QU O D  P ERSONA N EC P R E B EN DA R I I , etc. 
A writ which lay for spiritual persons, dis ·  
trained i n  their spiritual possessions, for pay
ment of a fifteenth with the rest of the parish. 
Fitzh. Nat. Erev. 175. Obsolete. 

,Quod po'pulus postre m u m  jussit, id jus ratu m 
esto. What the people have last enacted, 
let that be the established law. A law of the 
Twelve Tables, the principle of which is still 
recognized. 'I Bl. Comm. 89. 

Quod pure debetur prresenti die debetur. That 
which is due unconditionally is due now. 
Tray. Leg. Max. 519. 

Quod Qu ist ex cu lpa sua dam n u m  se'ntit non in
tel l igitur dam n u m  sentire. The damage which 
one experiences from his own fault is not con
sidered as his damage. Dig. 50, 17, 203. 

Quod qu is sciens indebitu m debit hac m ente, ut 
postea repeteret, repetere non potest. That 
which one has given, knowing it not to be due, 
with the intention of redemanding it, he can
not recover back. Dig. 12, 6, 50. 

Quod q uisqu is norit in hoc se exerceat. Let 
every one employ himself in what he knows. 
11 Coke, 10. 

Q U O D  REC U P E R ET. That he recover. 
The ordinary form of judgments for the 
plaintiff in actions at law. 1 Archb. Pro K. 
B. 225 ; 1 Burrill, Pro 246. 

Quod remedio destituitur i psa re valet si culpa 
absit. That which is without remedy avails 
of itself, if there be no fault in the party 
seeking to enforce it. Broom, Max. 212. 

Quod semel aut bis existit prreterunt legis la
to res. Legislators pass over what happens 
[only] once or twice. Dig. 1, 3, 6 ;  Broom, 
Max. 46. 

Quod semel m e u m  est am plius meum esse non 
potest. Co. Litt. 49b. What is once mine 
cannot be more fully mine. 

Quod semel  p lacuit in electione, am pl ius displi
cere non potest. Co. Litt. 146. What a party 
has once determined, in a case where he has 
an election, cannot afterwards be disavowed. 

QU O D  S I  C O NT I N GAT.' That if it happen. 
Words by which a condition might formerly 
be created in a deed. Litt. § 330. 

Quod p ri m u m  est intentione ulti m u m  est In  
o peratione. That which is first in intention 
is last in operation. Bac. Max. 

Quod solo inmdiflcatur solo cedit. Whatever :lS. 
9u od principi

' 
pl,acuit, legis habet vigore m ;  ut built on the sOoil is an accesso,ry of the soil. 

pote cum leg� reula,. qure de imperio ejus lata est, Inst. 2. 1. 29 ; 16 Mass. 449 ; 2 Bouv. lnst. D .. 

populus ei et in eum omne sLlum imperium et 1571. 
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Quod sub certa forma concessu m vel reserva
tum est non trahitur ad valorem .vel com pe.nsa
tionem. That which is granted or reserved 
under a certain form is not [permitted to be'] 
drawn into valuation or compensation. Bac. 
Max. 26, reg. 4. That which is granted or 
reserved in a certain specified form must 
be taken as it is granted, and will not be per
mitted to be made the subject of any adjust
ment or compensation on the part of the gran
tee. Ex parte Miller, 2 Hill (N. Y.) 423. 

Quod subintel l igitur non deest. What is un
derstood is not wanting. 2 Ld. Raym. 832. 

Quod tacite intelligitu r  deesse non videtur. 
What is tacitly understood is not considered 
to be wanting. 4 Coke, 22a. 

Ql!!od vanu m  et inutile est, lex non req uirit. 
Co. Litt. 319. The law requires not what is 
vain and useless. 

Quod vero contra rationem juris receptu m est, 
non est producendu m  ad consequentias. But 
that which has been admitted contrary to the 
reason of the law, ought not to be drawn into 
precedents. Dig. 1. 3. 14 ; Broom, Max. 158. 

QUOD V I D E. Which see. A direction to the 
reader to look to another part of the book, 
or to another book, there named, for further 
information. . Usually abbreviated' "q. v." 

Quod voluit non dixit. What he intended he 
did not say, or express. An answer some
times made in overruling an argument that 
the law-maker or testator meant so and so. 

1 Kent, Comma 468, note ; Mann V. Mann's 
Ex'rs, 1 Johns. Ch. (N. Y.) 235. 

Quodcunque aliquis ob tutelam corporis  su i  fe
cerit, jure id fecisse videtur. 2 Inst. 590. 
Whatever any one does in defense of his per
son, that he is considered to have done le
gally. 

QUOTIENT VEltDICT 

'116 : In re Webster Loose Leaf Filing Co. (D. O.) 
240 F. 779, 784 ; Seiler V. O'Maley, 190 Ky. 190, 227 
S. W. 141, 142 ; Beale v. Columbia Securities Co., 256 
Mass. 326, 152 N. E. 703 ; Cobb & Gregory v. Dies 
(Tex. Civ. App.) 203- S.  W. 438, 440 ; Pollard v. 
Gregg, 77 N. H. 190, 90 A. 176 ; Dalton v. Allen, 110 
Tex. 68, 215 S. W. 439, 440 ; State v. BirbigIia, 149 La. 
4, 88 So. 533, 540 ; State v. Goodwyn, 83 W. Va. 255, 98 
S. E. 577, 578. 

J ustices of the Quoru m 

In English law, those justices of the peace 
whose presence at a session is necessary to 
make a lawful bench. All the , justices of the 
peace for a county are named and appointed 
in one 'commission, which authorizes them all, 
jointly and severally, to keep the peace, but 
provides that some particular named justic
es or one of them shall always be present 
when business is to be transacted, the an
cient Latin phrase being "quorum unum A. 
B. esse volumus." These designated persons 
are the "justices of the quorum." But the 
distinction is long since obsolete. See 1 Bl. 
Comm. 351 ; Snider V. Rinehart, 18 Colo. 1 8, 
31 Pac. 716 ; Gilbert v. Sweetser, 4 Me. 484. 

Quoru m p rretextu neo auget nec min uit seriten
tiam, sed tantum confirmat prremissa. Plowd. 
52. "Quorum prcetext�t" neither increases 
nor diminishes a sentence, but only confirms 
that which went hefore. 

QUOT. In old Scotch law. A twentieth 
part of the movable estate of a person dying, 
which was due to the bishop of the diocese 
within which the person resided. Bell. 

QUOTA. A proportional part or share, the 
proportional part of a demand or liability, 
falling upon ea'Ch of those who are collec
tively responsible for the whole. 

QUOTAT I O N. The production to a 'Court 
or judge of the exact language of a statute, 
precedent, or other authority, in support of 

Quodque d issolvitu:r eodem modo quo  ligatur.' an argument or proposition advanced. 
2 Rolle, 39. In the same manner that a thing The transcription of part of a literary 
is bound, in the same manner it is unbound. composition into another book or writing. 

A statement of the market price of one 
QUO N IAM ATTACH I AM E NTA. (Since the or more commodities ; or the price specified 
attachments.) One of the oldest books in the to a correspondent. 
Scotch law. So called from the two first 
words of the volume. Jacob ; Whishaw. 

QUO RUM.  A majority of the entire body : 
e. g., a quorum of a state supreme court. 
Mountain States Telephone & Telegraph Co. 
v. People, 190 P. 513, 517, 68 Colo. 487. 

When a committee, board of directors, meeting of 
shareholders, legislative or other body of persons 
cannot act unless a certain number at least of them 
are present, that number i s  called a "quorum." 
Sweet. In the absence of any law or rule fixing the 
quorum, it consists of a majority of those entitled to 
act. See Ex parte Willcocks, 7 Cow. (N. Y.) 409, 17 
Am. Dec. 525 ; State v. Wilkesville Tp., 20 Ohio St. 
293 ; Heiskell v. Baltimore, 65 Md. 125, 4 A. 116, 57 
Am. Rep. 308 ; Snid�r v. Rinehart, 18 Colo. 18, 31 P. 

.BL.LAW DICT. (3D ED.)-94 

Quotiens dubia interpretatio l ibertatis est, se
cundum libertatem respondendu m  erit. ,When
ever there is a doubt between liberty and 
slavery, the decision must be in favor of lib
erty. Dig. 50. 17. 20. 

Quotiens idem sermo d uas sente·ntias expr'im it, 
ea potis,.<;im l:lm accipiatur, qure rei gerendre ap. 
tior est. Whenever the same words express 
two meanings, that is to be taken which is 
the better fitted for carrying out the proposed 
end. Dig. 50. 17. 67. 

QUOT I ENT VERD I CT. A money verdict the 
amount of which is fixed by the following 
process : Ea'Ch juror writes down the sum he 



QUOTIENT VERDIOT 

wishes to award by the verdict ; these 
amounts are all added together, and the to
tal is divided by twelve, (the number of the 
jurors,) and the quotient stands as the ver
dict of the jury by their agreement. See 
Hamilton v. Owego Waterworks, 22 App. 
Div. 573, 48 N. Y. Supp. 106 ; Moses v. Rail
road Co., 3 Misc. Rep. 322, 23 N. Y. Supp. 23. 

Quoties d ubia interpretatio Jibertatis est, se
cund u m  l ibertatem respondend u m  erit. When
ever the interpretation of liberty is doubt
ful, the answer should be on the side of lib
erty. Dig. 50, 17, 20. 

Quoties idem sermo duas sententias expri mit, 
ea p otissim u m  excipiatur, qure rei gerendre ap
tior est. Whenever the same language ex
presses two meanings that should be adopted 
which is the better fitted for carrying out the 
sUbject-matter. Dig. 50, 17, 67. 

Quoties ,in stipu lation ibus . ambigua oratio est, 
commodissim u m  est id accip i  quo res de q ua 
agitur in tuto sit. Whenever the language of 
stipulations is ambiguous, it is most fitting 
that that [sense] should be taken by which 
the subject-matter may be protected. Dig. 
45, 1,' 80. 

Quoties in verbis n ulla est ambiguitas, ibi n u lla 
expositio contra verba ftenda est. Co. Litt. 
147. When in the words there is no ambig
uity, then no exposition contrary to the 
words' is to be made. 
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QUOTUPLEX. Of how many kinds ; how 
many fold. A term of frequent occurrence 
in Sheppard's Touchstone. 

Q U O USQ U E. Lat. How long ; how far ; 
until. In old conveyances it is used as a 
word of limitation. 10 Coke, 41. 

QUOV IS MODO.  Lat. In whatever manner. 

Quu m  de luero duoru m  q ureratur, m el ior est 
eausa possidentis. When the question is as to 
the gain of two persons, the title ' of the par
ty in possession is the better one. Dig. 50, 
17, 126, 2. 

Quu m  in testamento ambigue  aut etiam per
peram scriptum est, benigne i nterpretari et se
cundu m  id quod credilJ.le at cogitatum,  crede'n"; 
d u m  est. When in a will an am.biguous or 

even an erroneous expression oceurs, it 
should be construed liberally and in accord .. 
ance with what is thought the probable 
meaning of the testator. Dig. 34, 5, 24 ;  
Broom, Max. 437. 

Quu m  p rincipal is causa non  eonsistitl ne ea 
q uide m  qure sequ u ntur locum habent. When 
the principal does not hold, the incidents 
thereof ought not to obtain. Broom, Max. 
496. 

Quu m  q uod ago non valet ut ago, valeat quan .. 
tum valere potest. 1 Vent. 216 . . When what 
I do is of no force as to the purpose for which 
I do it, let it be of force to as great a degree 
as it can. 

BL.LAW DIar. (3D ED.} 
. .. � 

. ' 
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R 
R. In the· signatures of royal persons, "R." 
is an abbreviation for "rea:" (king) or "regina" 

(queen.) In descriptions cif land, according 
to the divisions of the governmental survey, 
it stands for "range." Ottumwa, etc., R. Co. 
V. McWilliams, 71 Iowa, 164, 32 N. W. 315. 

R. G. An abbreviation for Regula General
is, .a general rule or order of court; or for 
the plural of th.e same. 

RAD ICAL& A p'oUtlcal party. The term 
arose in England, in 1818, when the popular 
leaders, Hunt, Cartwright, and others, 
sought to obtain a radical reform in the rep
resentative system of parliament. Boling
broke (Disc. Parties, Let. 18) employs the 
term in its present accepted sense: "Such a 
remedy might have wrought a radicaZ cure 
of the evil that threatens our constitution," 
etc. Wharton. 

R. L. This abbreviation may stand either 
for "Revised Laws" or "Roman law." RAD I US. A straight line drawn from the 

centre of a circle to any point of the circum� 
R. S. An abbreviation for "Revised Stat- ference. Its length is half the diameter of 
utes." 

RAC E. The term primarily means an ethni
cal stock; a great division of mankind hav
ing in common certain distinguishing physi
cal peculiarities constituting a comprehen
sive class appearing to be derived from a dis
tinct primitive source. A tribal or national 
stock, a division or .subdivision of one of the 
grea t racial stocks of mankind distinguish
ed by minor peculiarities. The word "race" 
connotes descent ; In re Halladjian (C. C.) 
174 Fed. 834; Ex parte (Ng.) Fung Sing (D. 
C.) 6F.(2d) 670. 

RAC E-WAY. An artificial canal dug in the 
earth; a channel cut in the ground. Wilder 
v. De Cou, 26 Minn. 17, ·1 N. W. 48. The 
channel for the current that drives a water
wheel. Webster. 

RACHAT. In French law. The right of re
purchase w hlch, in English and American 
law, the vendor may reserve to himself. It 
is also called "remere." Brown. 

RAC HAT E R. L. Fr. To redeem; to repur
chase, (or buy back.) Kelham. 

RACHET U M .  In Scotch law. Ransom; 
corresponding to Saxon "weregiZd," a pecun
iary composition for an offense. Skene; Ja
cob. 

RAC H I MBU RG I I . In the legal polity of the 
Salians and Ripuarians and other Germanic 
peoples, this name was given to the judges 
or assessors who sat with the count in his 
maZlum, (court,) and were generally associ
ated with him in other matters. Spelman. 

RACK. An engine of torture anciently used 
in the inquisitorial method of examining 
persons charged with crime, the office of 
which was to 'break the limbs or dislocate 
the joints. 

RACK-RENT • .  A rent of the full value of 
the tenement, or near it. 2 Bl. Comm. 43. 

RACK-V I NTAG E. Wines drawn from the 
lees. Cowell. 

that Circle, or is the space between the centre 
and the circumference. State v. Berard, 40 
La. Ann. 174, 3 South. 463 ; Sacks v. Legg, 
219 Ill. App. 144, 148 ; Skolnick v. Orth, 84 
Misc. Rep. 71, 145 N. Y. S. 961, 962. 

RADO U R. 

I n French Law 

A term including the repairs made to a 
ship, and a fresh supply of furniture and vict
uals, munitions, and other provisions re
quired for the voyage. Pardessus, n. 602. 

RAFFLE. A kind of lottery in which sev
eral persons pay, in shares, the value of 
something put up as a stake, and then deter
mine by chance (as by casting dice) which 
one of them shall become the sole possessor 
of it. Webster; Prendergast v. State, 41 
Tex. Gr. R. 358, 57 S. W. 850; State v. Ken
non, 21 Mo. 2:64; People v. American Art Un
ion, 7 N. Y. 241. 

A raffle may be described as a species of 
"adventure or hazard," but is held not to be 
a �ottery. State v. Pinchback,· 2 Mill, Const. 
(S. C.) 130. 

RAGEMAN. A statute, so called, of justices 
assigned by Edward I. and his council, to go 
a circuit· through all England, and to hear 
and determine all complaints of injuries done 
within five years next before Michaelmas, in 
the fourth year of his reign. Spelman. 

Also a rule, form, regimen, or precedent. 

RAG M AN'S ROLL, or RAG I M U N D'S ROLL. 
A roll, called from one Ragimund or Ragi
mont, a legate in Scotland, who, summoning 
all the beneficed clergymen in that kingdom, 
caused. them on oath to give in the true val
ue of their benefices, according t9" which 
they were afterwards taxed by the court· of 
Rome. Wharton. 

RA I L  CHA I R. A device used where the ends 
of rails come together; it holds the separate 
rails firmly together and in alignment and 
so giv�s them the effect of being one contin
uous ·rail. Railroad .Supply Co. v. Hart 
Steel Co. (0. C. A.) 222 F. 261, 269. 



RAILROAD 

RA I LROAD, v. With respect to legislation, 
to "railroad" means to force through legisla
tion over the objection of a minority. Roane 
v. Columbian Pub. Co., 126 Wash. 416, 218 P. 
213, 2,14. 

RAI LROAD, n. A road or way on which 
iron or steel rails are laid for wheels to run 
on, for the conveyance of heavy loads in cars 
or carriages propelled by steam or other mo
tive power ; a road or way on which iron 
rails are laid for transportation purposes, as 
incident to the possession or ownership of 
which important franchises and rights af
fecting the .public are attached. The word 
"railway" is commonly of equivalent import. 
New Deemer Mfg. Co. v. Kilpatrkk, 129 
Miss. 268, 92 So. 71, 73 ; People ex reI. Dex
ter Sulphite Pulp & Paper Co. v. Hughes, 216 
App. Div. 626, 215 N. Y. S. 710, 713; l\Ius
kogee I;Jlectric Traction Co. v. Doering, 70 
Old. 21, 172 P. 793, 794, 2 A. L. R. 94. 

An enterprise created and operated to car
ry on a fixed track passengers and freight, or 
passengers or freight, for rates or tolls, with
out discrimination as to those who demand 
transportation. Bradley v. Degnon Con
tracting Co., 224 N. Y. 60, 120 N. E. 89, 91. 

The term "railroad" or "rai lway" may in a broad 
sense include all structures which are necessary to 
operation of railroad. Smith v. Northern Pac. Ry. 
Co., 50 Mont. 539, 148 P. 393, 394. 

Whether or not "railroad" includes roads operated 
by horse-power, electricity, cable-lines, etc., will 
generally depend upon the context of the statute 
in which it is found. The decisions on this point 
are at variance. Frisco Lumber Co. v. Spivey, 40 
Oklo 633, 140 P. 157, 158; Morgan v. Grande Ronde 
Lumber Co., 76 Or. 440, 148 P. 1122, 1123; Buckner 
'1. Madison County R. Co., 164 N. C. 201, 80 S .  E. 225, 
226; Union Traction Co. v. Anderson, 146 Tenn. 476, 
242 S. W. 876, 878, 25 A. L. R. 1496; Shrader v. Steu
benville, East Liverpool & Beaver Valley Traction 

Co., 84 W. Va. 1, 99 S. E. 207, 209; Hocking Valley Ry. 
Co. v. Public Utilities Commission, 107 Ohio St. 43, 
140 N. E. 667, 668; Omaha & C. B. St. Ry. v. In
terstate Com. Com., 33 S. Ct. 890, 891, 230 U. S. 324, 
57 L. Ed. 1501, 46 L. R. A. (N. S.) 385 ; Stark v. 
Wilson, 114 Kan. 459, 219 P. 507, 508. 

Railroad is usually limited to roads for heavy 
steam transportation and also to steam roads par
tially or wholly electrified or roads for heavy traffic 
designed originally for electric traction. The lighter 
electric street-car lines and the like are usually 
termed railways. In Great Britain and the British 
colonies, except Canada, all such roads, whether for 
heavy or light traffic, are usually callEld railways. 
Webster. Dict. 

Branch Railroad 

A road connected with the main line, not 
as a mere incident thereto, to facilitate the 
business of the main line, but to do a busi
ness of its own by transporting persons and 
property to · and from places not reached by 
the main line. Illinois Cent. R. Co. v. East 
Sioux Falls Quarry Co., 33 S. D. 63, 144 N. 
W. 724, 726. 
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Rai lroad Car 

Any vehicle constructed for operation over 
railroad tracks. State v. Tardiff, 111 Me. 
552, 90 A. 424, L. R. A. 1915A, 817. 

Railroad Commission 

A body of commissioners, appointed in sev
eral of the states, to regulate railway traffic 
within the state, with power, generally, to 
regulate and fix rates, see to the enforcement 
of police ordinances, and sometimes assess 
the property of railroads for taxation. See 
Southern Pac. Co. v. Board of Railroad 
Com'rs (C. C.) 78 Fed. 252. 

Rail road Property 

The property which is essential to a rail
road company to enable it to discharge its 
functions and duties as a common carrier by 
rail. It includes the road bed, right of way, 
tracks, bridges, stations, rolling stock, and· 
such like property. Northern Pac. R. Co. v. 
Walker (C. C.) 47 Fed. 681. 

Railroad Relief Funds 

A term applied to funds raised by periodi
cal contributions of c orporation employees, 
or by them jointly with the corporation, for 
the purpose of providing relief to the em
ployees in case of injury, and the payment 
of money to their families in case of death, 
in the service. 

RA ILWAY. In law, this term is usually of 
exactly equivalent import to "railroad" (q. v.l. 
See State v. Brin, 30 Minn. 522, 16 N. W. 
406 ; Millvale Borough v. Evergreen Ry. Co., 
131 Pa. 1, 18 AU. 993, 7 L. R. A. 36!) ; Mas
sachusetts L. & T. Co. v. Hamilton, 32 O. C. 
A. 46, 88 Fed. 592. 

I nterurban Railways 

Intermediate between street railways 
within a municipality which are intended 
merely for local convenience and to facilitate 
tra vel from point to point within the munic
ipality or the suburban districts immediate
ly adjacent thereto, and the steam railroad 
intended for general commerce between the 
different cities and places with, respect to 
distance, a species of railroad has been de
veloped by the use of electric power which 
embraces some of the characteristics of both 
the ordinary "street railway" and the gen
eral steam or commercial railway and are 
denominated interurban railways. Hartzell 
v. Alton, Granite & St. Louis Traction Co., 
263 Ill. 205, 104 N. E. 1080, 1081. 

Railway Com missioners 

A body of three commissioners appointed 
under the English regulation of railways act ,  
1873, principally to enforce the provisions of 
the railway and canal traffic act, 1854, by 
compelling railway and canal companies to 
give reasonable facilities for· traffi�, to abstatu 
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from giving unreasonable preference to any 
company or person, and to forward through 
traffic at through rates. They also have the 
supervision of working agreements between 
companies. Sweet. 

Street Railway 

One constructed and opera ted on or along 
the streets of a city or town to carry persons 
from one point to another in such city or 
town, or to and from its suburbs. It is pe
culiarly to accommodate people in cities and 
towns; its tracka are ordinarily laid to con
form to street grades, its cars Eun at short 
intervals, stopping at street crossings to re
ceive and discharge passengers, and its busi
ness is confined to the carriage of passengers 
and not freight. Muskogee Electric Traction 
Co. v. Doehring, 70 Old. 21, 172 P. 793, 795, 
2 A. L. R. 094; Des Moines City Hy. Co. v. 
City of Des Moines, 183 Iowa, 12:61, 159 N. oW. 
450, 455, L. R. A. 1918D, 839 ; Hartzell v.· Al
ton, Granite & st. Louis Traction Go., 263 Ill. 
205, 104 N. E. 10080, 10'81; Hartzell v. Alton, 
Granite & St. Louis Traction Co., 183 Ill. App. 
641, 645; Gulfport & Mississippi Coast Trac
tion Co. v. Robertson, 129' Miss. 322, 92 So. 
231, 232; South Covington & C. St. Ry. Co. 
v. Commonwealth, 181 Ky. 449, 205 S. W. 603, 
605; Kirkpatrick v. Piedmont Traction Co., 
170 N. C. 477, 87 'So E. 232, 233; Alabama 
Power CO. V. Holmes, 202 Ala. 356, 80.s0. 438, 
439 ; Percy V. Lewiston, A. & "\V. St. Ry., 113 
Me. 106, 93 A. 43, 45. An enterprise created 
and operated to carry on a fixed track pas
sengers and freight, or passengers or freight, 
for rates or tolls, without discrimination as 
to those who demand transportation. Brad
ley V. Degnon Contracting Co., 224 N. Y. 60, 
120 N. E. 89, 91. 'l'he term "street railroad" 
is used interchangeably with "street railway." 
Metropolitan West Side Electric Ry. CO. V. 
City of {)hicago, 261 Ill. 624, 104 N. E . .  165, 
167. The term is sometimes distinguished 
from "railway," meaning one of those larger 
institutions employed in general 

"
freight and 

passenger traffic from one city, town, or 
place to another, and usually denominated 
"commercial railways," while a "street rail
way" js built upon streets and avenues for 
the accommodation of street traffic. Anhalt 
V. Waterloo, C. F. & N. Ry. Co., 166 Iowa, 
479, 147 N. W. 928, 931. See Railroad. 
"Street railway" may include bOoth urban and 
interurban lines. City of Milwaukee V. Rail
road CommissiOon of Wisconsin, 169 Wis. 559, 
173 N. W. 329, 330. See, also, Interurban 
Railways. 

RA I N-WATER. The water which naturally 
falls from the clouds. 

RA I NY DA YS. "\Vhere a charter party (a 
cargO' of wheat) provided that rainy days 
should not be counted as lay days, it excludes 
Qnly rainy days Oon which, with reference to' 
the facilities of the port in the way of cov
ered docks, etc., the cargo could not be safe-

BAN'CHO 

ly landed. Kerr v. Schwaner, 101 C. C. A. 
285, 177 Fed. 659. 

RA ISE. To create. A use may be raised; 
i. e., a use may be created. Also to infer; 
to create Dr bring to' light by construction or 
interpreta tion. 

RAI SE A PRESU M PT I ON. To give occasion 
or ground for a presumption; to be of such a 
character, 0'1' to be attended with such cir
cumstances, as to justify an inference Qr pre
sumption of law. Thus, a person's silence, 
in some instances, will "raise a presumption" 
of ;his consent to' what is done. 

RA I S E  AN I SS U E. To bring pleadings to 
an issue; to have the effect Qf producing an 
issue between the parties pleading in an ac
tion. 

RA I SE R EVEN U E. To levy a tax, as a 
means of collecting revenue; to bring togeth
er, collect, Qr levy revenue. The phrase does 
not imply an increase of revenue. Perry 
County v. Selma, etc., R. C?'., 58 Ala. 557. 

RA I SI NG A P RO M ISE. The act of the law 
in extracting from the facts and circumstanc
es of a particular transaction a promise which 
was implicit therein, and postulating it as a 
ground of legal liability. 

RA I S I NG A USE. Creating, establishing, Dr 
calling into existence a use. Thus, i f  a man 
cQnveyed land to' another in fee, without any 
consideration, equity would presume that he 
meant it to be to the use of himself, and 
would therefore, raise an implied use for his 
benefit. Brown. 

RA I S ING AN ACT I ON,  in Scotland, is the 
institution Oof an action or suit. 

RA I S I NG M O N EY. To raise money is to 
realize money by subscription, loan, or other
wise. New York & R. Cement CO. V. Davis, 
173 N. Y. 235, 66 N. E. 9; New London Lit
erary Inst. V. Prescott, 40 N. H. 333. 

RA I S I N G PORT I ONS. When a landed es
tate is settled Oon an eldest son, it is generally 
burdened with the payment of specific sums 
of money in fa VOl' of his brothers and sisters. 
A direction to this effect is called a direc
tion for "raising portions for younger chil
dren;" and, for this purpose, it is usual to 
demise or lease the estate to trustees for a 
term of years, upon trust to raise the required 
portions by a sale 0'1' mortgage Oof the same. 
Mozley & Whitley. 

RAN.  ,Sax. In Saxon and Qld English law. 
Open theft, or robbery. 

RANCHO.  Sp. A small collection of men 
or their dwellings; a hamlet. As used, hOow
ever, in MexicO' and in the Spanish law for
merly prevailing in California, the term sig
nifies a ranch Dr large tract of land suitable 
for grazing purposes where horses Dr cattle 
are raised, and is distinguished from hacien
da, a cultivated farm or plantation. 



RANOID 

RANCID. Having a ra;nk smell or taste from 
chemical change or decomposition. :Spry v. 
Kiser, 179 N. C. 417, 102 S. E. 708, 709. 

RAND. In the nomenclature, of the art of 
building heels, the term "rand, " or rand lift, 
is applied to the cup-shaped piece attached to 
the top of the heel, fitting it to the heel seat 
of the shoe. Brockton Heel Co. v. Interna
tional Shoe Co. (D. C.) 19 F.(2d) 145. 

RANGE, v. To have Qr extend in certain di
rection, to correspond in

· 
direction or line, 

or to trend or run. Lilly v. Marcum, 214 Ky. 
514, 283 S. W. 1059', 1060. 

RAN G E, n. In the government survey of 
the United States, this tennis used to de
note one of the divisions ofastate, and des
ignates a row or tier of townships as they 
appear on the map. 

Also a tract or district of land within which 
domestic animals in large numbers range for 
subsistence; an' extensive grazing ground, 
The term is used on the great plainS of the 
United States to designate a tract commonly 
of many square miles occupied by one or dif
ferent proprietors and distinctively called a 
cattle range, stock range, '. or sheep range. 
The animals on a 'range are usually left to 

. take care of themselv'es during the whole 
year without shelter, except when periodical
ly gathered in a round-up for counting and 
selection, and for branding, when the herds 
of several proprietors run together. State v. 
Omaechevviaria, 27 Idaho, 797, 152 P. 280. 
2tS�; Missoula Trust & Savings Bank v. 
Northern Pac. Ry. Co., 76 Mont. 201, 245 P. 
949, 951. 

RANG ER. In forest law. A sworn officer 
of the forest, whose office chfefly consists in 
three points: To walk daily through his 
charge to see, hear, and inquire as well of 
trespasses as trespassers in his bailiwick; 
to drive the. beasts of the forest, both 'of 
venery and chace, but Of the deafforested in
to the forested lands; and to present all 
trespassers of the forest at the next courts 
holden for the forest. Cowell. 

RANI<, n. The order or place in which cer
tain officers are placed in the . army and 
navy, in relation- to others.' WoOd v. U. S., 
15 Ct. Cl. 158. 

Rank, is often' used to express something different 
from office. It then becomes a designation or Utle 
of honor, dignity, or distinction conferred· upon an 
officer in order to fix his relative position in refer
ence to other officers .in matters of privilege, preced
ence, and sometimes of command, or by which to 
determine his pay and, emohiments. This is the 
case with the staff officers of the army; Wood v. 
U. S., 15 Ct. Cl. 159. 

RANK, adj. In Engiish law. Excessive; too 
large in amount ; as a i rank modus. 2 BI. 
Oomm.30. 

� , . : ... 
RANKI NG OF CREDI TORS. The . Scotch 
term for �he ,arl'�gement:: ot the property m:: 
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a debtor according to the claims of the credi
tors, in consequence of the nature, of their re
spective securities. Bell. The corresponding 
process in England is the marshalling of se
curities in a suit or action for redemption 
or foreclosure. Paterson. 

RANSOM. 

I n I nternatio'nal Law 

The redemption of captured property from 
the hands of an enemy, particularly of prop
erty captured at sea. 1 Kent" Comm. 104. 

A sum paid or agreed to. be paid for the 
redemption Clf captured property. 1 Kent, 
Com;m. 105. 

A "ransom," strictly speaking, is not a recapture 
of the captured property. It is

' 
rather a purchase 

of the right of the captors at the time, ' be. it what 
it may ; or, more properly, it is a relinquishment 
of all the interest and benefit which the captors 
might acquire or consummate in the property, by 
a regular adjudication of a prize. tribunal, .whether 
it be an interest in rem, a lien, or a mere title to 
expenses. In this respect, there seems to be no dif
ference between the case of a ransom (;)f an enemy 
01' a neutral. Maisonnaire v. Keating, 2 Gall. 325, 
Fed. Cas. No. 8,978. 

In Old  Engl ish Law 

A sum of money paid for the pardoning of 
some great offense. The distinction between 
ransom and amerciament is said to be that 
ransom was the redemption of a corporal 
punishment, while amerciament was a fine or 
penalty directly imposed, and not in lieu of 
another punishment. Cowell; 4 Bl. Comm. 
380; U. S. v. Griffin, 6 D. C; 57. 

Also a sum of money paid for the redemp
tion of a person from captivity 01' imprison
ment. Thus one of the feudal "aids" was to 
ransom the lord's person if taken prisoner. 
2 Bl. Comm. 63. 

RANSOM BI LL. A contract by which a cap
tured vessel, in consideration of, her release 
and of safe-conduct for a stipulated course 
and time, agrees to pay a certain sum as ran
som. 

RAPE. 
In Crimina l  Law 

The unlawful carnal knowledge of a 
woman by a man forcibly and against her 
will. Code Ga. § 4349 (Pen. Code 1910, § 9'3) ; 
Gore v. State, 119 Ga. 418, 46 S. E. 671, 100 
Am. St. Rep. 182; Maxey v. State, 66 Ark. 
523, 52 S. W. 2; Croghan v. State, 22 Wis. 
444 ; State v. Montgomery, 63.)\:10. 2:98'; Peo
ple v. Crego, 70 Mich. 319, 38 N. W. 281; 
Felton v. State, 139 Ind. 531, 39 N. E. 23i; 
People v. Cieslak"319 Ill., 221, 149 N. E. 815, 
816; State v. Huggins, 84 N. J. Law, 254, 
87 A. 630, 631. Under modern statutes whiCh 
often m�terially change the common-law defi
nition and create an offense commonly known 
as. "statutory rape," wher� Jhe,Qtfens� con
sists, in having sexual inteJiCOlll'Se with a 
fem.ale. under statutory age, �e:.()ffeD,se may 
be either witp-, pr without th�:feD,lale',S COD,"' 
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sent. State v. Ellison, 19 N. M. 428, 144 P. 
10, l3. 

I n English Law 

An intermediate division between a shire 
and a hundred ; or a division of a cO'lmty, 
cobtaining several hundreds. 1 BI. Comm. 
116 ; . Oowell. Apparently peculiar to the 
county of Sussex. 

RAPE O F  T H E  FOREST. In old English 
la w. Trespass committed in a forest by vio
lence. Cowell. 

RAPE-REEVE. In English law. The chief 
officer of a- rape, (q. v.) 1 Bl. Oomm. 116. 

RAP I NE .. The felonious taking of another 
man's personal property, openly and by vio
lence, against his will. 

In the civil law, ra.pina is defined as the 
forcible and violent taking of another man's 
movable property with the criminal intent 
to appropriate it to the robber's own use. 
A prretorian . action lay for this offense, in 
which quadruple damages were recoverable. 
Gaius, lib. 3, § 209 ; Inst. 4, 2; Mackeld. Rom. 
Law, § 481 ; Heinecc. Elem. § 1071. 

RAPPO RT A SUCCESS I O N. In French law 
and in Louisiana. A proceeding similar to 
hotchpot ; the restoration to the succession 
of such property as the heir may have re
ceived by way of advancement from the de
cedent, in order that an even division may 
be made among aU the co-heirs. Oiv. Code 
La. art. 12,27. 

RAPTO R. In old English law. A ravisher. 
Fleta, lib. 2, c. 52, § 12. 

RAPTU HIERE O I S. In old English law. A 
writ for taking a way an heir holding in 
socage, of which there were two sorts: One 
when the heir was married ; the other when 
he was not. Reg. o rig. 163. 

RAP U I T. Lat. In old English law. Ravish
ed. A technical word in old indictments. 2 
East, 30. 

RASU RE. The act of scraping, scratching, 
or shaving the surface of a written instru
ment, for the purpose of removing certain 
letters or words from it.' It is to be distin
guished from "obliteration," as the latter 
word properly denotes the crossing out of a 
word or letter by draWIng a line through it 
with ink. But the two expressions are often 
used interchangeably. See Penny v. Corwithe, 
18 Johns. (N. Y.) 499. 

RASUS. In old English law. A rase ; a 
measure of onions, containing twenty flones, 
and each flonis twenty-five heads. Fleta, lib. 
�, c. 12, § 12. 

RATAB LE. Proportional; proportionately 
rated upon a constant ratio adjusted to due 
relation. Glucksman v. Board of E'ducation 
of Oity of New York (Mun. Ot.) 164 N . . Y. S. 
351, 359. 

RATABLE ESTATE OR PROPERTY. Prop
erty in its quality and nature capable of be
ing rated, i. e. appraised,· a.ssessed. 10 B. & 
S. 323; CoventJ:y 00; v. Assessors, 16 R. I. 
240, 14 A. 877 ; Burdick v. Pendleton, 46 R. I. 
125, 125 A. 278, 279. Taxable estate; the real 
and personal property which the legislature 
designates as "taxable/' Marshfield v. Mid
dlesex, 5,5 Vt. 546. 
RATAM REM HABERE. Lat. In the civil 
law. . To hold a thing ratified ; to ratify or 
confirm it. Dig. 46, 8, 12, 1. 
RATE. Proportional or relative value, meas
ure, or degree ; the proportion or standard 
by which quantity or value is adjusted. 
Shropshire v. Commerce Farm Credit 00. 
(Tex. Civ. App.) 266 S. W . . 612, 614. 

Thus, the rate of interest is the proportion 
or ratio between the principal and interest. 
So the buildings in a town are rated for in
surance purposes ; i. e., classified and indi
vidually estimated with reference to their 
insurable qualities. In this sense also we 
speak of articles as being in "first-rate" or 
"second-rate" condition. 

A fixed relation of quantity, amount or 
degree ; also, a charge, payment or price 
fixed according to ratio, scale or standard. 
Webster. Thus, we speak of the rate at 
which public lands. are sold, rates of fare 
upon railroads, etc. See Georgia R. & B. 00. 
v. Maddox, 116 Ga. 64, 42 S. E. 315 ; o,hase v. 
New York Oent. R. 00.,.26 N. Y. 526 ; Peo
ple v. Dolan, 36 N. Y. 67 ; Naylor v. Board 
of Education of Fulton Oounty, 216 Ky. 766, 
288 S. W. 690, 692. 

In connection with public utilities "ra.te" 
means a charge to the public for a service 
open to aU and upon the same terms. State 
v. Spokane & I. E. R. 00., 89 Wash. 599, 154 
P. 1110, 1113, L. R. A. 19180, 675. 

As used in the interstate commerce law 
"rate" means the net cost to the shipper of 
the transportation of his property ; that is 
to say, the net amount the carrier receives 
from the shipper and retains. Elliott v. Em
pire Natural Gas 00., 123 Kan. 558, 256 P. 
114, 117 ; Clark v. Southern Ry. Co., 69 Ind. 
App. 697, 119 N. E. 539, 543. 

The term is also used as the synonym of 
"tax;" that is, a sum assessed by govern
mental authority upon persons' or property, 
by proportional valuation, for public pur
poses. It is chiefly employed in this sense 
in England, but is there usually confined to 
taxes of a local nature, or those raised by 
the parish ; '  such as the poor-rate, borough 
rate, etc. 

It sometimes occurs in a connection which 
gives it a meaning synonymous with "as
sessment ;" that is, the apportionment of a 
tax among the whole number of persons who 
are responsible for it, by estimating the val
ue of the taxable property of each, and mak
in· a proportional distribution of the whole 
amount. Thus we speak of "rating" persons 
and property. 
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In marine insurance, the term refers to 
th.e classification or scaling of vessels based 
on their relative state and condition in re
gard to insurable qualities ; thus, a vessel 
in the best possible condition and offering 
the best risk from the underwriter's stand
point, is "rated" as "A 1." See Insurance 
Companies v. Wright, 1 Wall. 472, 17 L. Ed. 
505. 

Class Rate 

A single rate applying to the transportation 
of a number of articles of the same general 
character. Norfolk Southern R. Co. v. Free
man Supply Corporation, 145 Va. 207, 133 
S. E. 817, 818. 

Com modity Rate 

A rate which applies to the transporta
tion of a specific commodity alone. Norfolk 
Southern R. Co. v. Freeman Supply Corpora
tion, 145 Va. 207, 133 �. E. 817, 818. 

Joint Rate 

"Joint rate" as applied to railroads means 
a rate prescribed to be charged for the trans
portation of goods or passengers over the 
connecting lines of two or more railroads, 
and to be divided among them for the serv
ice rendered by each respect.ively. Southern 
Bell Telephone & T,elegraph Co. v. Railroad 
Commission of Georgia (D. C.) 274 F. 438, 
441. 

Rate of Exchange 

In commercial law. The actual price at 
which a bill, drawn in one country upon 
another country, can be bought or obtained in 
the former country at any given time. Story, 
Bills, § 31. 

Rate-tithe 

In English la'\Y. When any sh.eep, or oth
er cattle, are kept in a parish for less time 
than a year, the own�r must pay tithe for 
them pro rata, according to the custom of the 
place. Fitzh. Nat. Brev. 51. 

RAT I F I CAT I O N. In a broad sense, the con
firmation of a previous act done either by 
the party himself or by another ; confirma
tion of a voidable act. See Story, Ag. §§ 
250, 251 ; 2 Kent, Comm. 237 ; Norton v. 
Shelby County, 118 U. S. 425, 6 S. Ct. 1121, 
30 L. Ed. 178 ; Gallup v. Fox, 64 Conn. 491, 
30 A. 756 ; Reid v. Field, 83 Va. 26, 1 S. E. 
395 ; Ballard v. Nye, 138 Cal. 588, 72 P. 
156 ; Ansonia v. Cooper, 64 Conn. 536, 30 A. 
760 ; Smyth v. Lynch, 7 Colo. App. 383, 43 
P. 670 ; Frazier v. Missouri Pac. Ry. Co., 
97. Kan. 285, 154 P. 1022, 1023; Koerner v. 
Northern Pac. Ry. 00., 56 Mont. 511, 186 P. 
337, 340. 

The adoption by one, as binding upon him-' 
self, of an act done in such relations that he 
may claim it as done for his benefit, al
though done under such circumstances as 
would not bind him except for his subse
quent assent. Samstag & Hilder Bros. v. 
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Otteriheimer & Weil, 90 Conn. 475, 97 A. 865, 
867. 

"Ratification" in the law of principal and 
agent is the adoption and confirmation by one 
person with knowledge of all material facts, 
of an act or contract performed or elltel'ed 
into in his behalf by another who at the time 
assumed without authority to act as his 
agent. Maryland Casualty Co. v. First State 
Bank of Dewar, 101 Okl. 71, 223 P. 701, 705 ; 
First Nat. Bank v. Alton Mercantile Co. (C. 
C. A.) 18 F.(2d) 213, 215 ; National Life Ins. 
Co. v. Headrick, 63 Ind. App. 54, 112 N. E. 
559, 561 ; Short v. Metz Co., 165 Ky. 319, 176 
S. W. 1144, 1148 ; Gould v. Maine Farmers' 
l\1ut. Fire Ins. Co. , 114 Me. 416, 96 A. 732, 734, 
L. R. A. 1917 A, 604. 

Essence of "ratification" by principal of act of 
agent is manifestation of mental determination by 
principal to affirm the act, and this may be mani
fested by written word or by spok-en word or by 
conduct, or may be inferred from known circum
stances and principal's acts in relation thereto. Mil
ler v. Chatsworth Say. Bank, 203 Iowa, 411, 212 N. W. 
722, 724. 

To constitute ratification of voidable contract the 
act relied on must be performed with full knowledge 
of its consequences and with an express intention 
of ratifying what is known to be voidable. Coe v. 
Moon, 260 Ill. 76, 102 N. E. 1074, 1076 ; Fletcher v. A. 
W. Koch Co. (Tex. Civ. App. ) 189 S. W. 501. 503. 

Express ratifications are those made in express and 
direct terms of assent Implied ratifications are 
such as the law presumes from the acts of the 
principal. 

RAT I FY. To approve and sanction ; to 
make valid ; to confirm ; to give sanction to. 
Short v. Metz 00., 165 Ky. 319, 176 S. W. 1144, 
1149 ; Snook v. Page, 29 Oal. App. 246, 155 
P. 107, 108 ; Farmers' Go-op. Exch. Co. of 
Good Thunder v. Fidelity & Deposit Co. of 
Maryland, 149 Minn. 171, 182 N. W. 1008, 
1009. 

Though sometimes used synonymously, 
from a strictly lexical standpoint, the word 
"adopt" should be us.ed to apply to void trans
actions, while the word "ratify" should be 
limited to the final approval of a voidable 
transaction by one who theretofore had the 
optional right to relieve himself from its ob
ligations. Cosden Oil & Gas Co. v. H.endrick
son, 96 Old. 206, 221 P. 86, 89. 

RAT I HAB I T I O. Lat. Confirmation, agree
ment, consent, approbation of a contract. 
Saltmarsh v. Candia, 51 N. H. 76. 

Ratihabitio mandato requiparatur. Ratificati-on 
is equivalent to express command. Dig. 46, 
3, 12, 4 ;  Broom, Max. 867; Palmer v. Yates, 

3 Sandf. (N. Y.) 151. 

RAT I O. Rate ; proportion; degree. Reason, 
or understanding. Also a cause, or giving 
judgment therein. 

RATiO D EC I D EN D I . The ground of deci
sion. The point in a case which' determines 
the judgment. 
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Ratio est formalls causa consuetudlnls. Rea- animals on the· land of another. 106 E. C. 
son is the formal ea use of custom. L. 870. 

Ratio est legis an ima;  m u tata legis ratione RAT I O N E  SOLI .  Lat. On account of the 
m utatur et lex. 7 Coke, 7. Reason is the soil; with reference to the soil. Said to be 
soul of law ; the reason of law being changed, the ground of ownership in bees. 2 Bl. Comm. 
the law is also changed. . 393. 

Ratio est radius divini l um inis.  Co. Litt. 232. 
Reason is a ray of the divine light. 

Ratio et auctoritas, duo clarissi ma mund i  
lumina. 4 lnst. 320. Reason and authority, 
the two brightest lights of the world. 

Ratio in jure requitas integra. Reason in law 
is perfect equity. 

RAT I O  LEG I S. The reason or occasion of a 
law ; the occasion of making a law. Bl. Law 
Tracts, 3. 

Ratio legis e'St ani ma legis. Jenk. Cent. 45. 
The reason of law is the soul of law. 

Ratio non clauditur loco. Reason is not con
fined to any place. 

- Rati o  potest al legari deficiente leg,e ;  sed ratio 
vera et leg'alis, et non apparens. Co. Litt. 191� 
Reason may be alleged when law: is defective ; 
but it must be tru.e and legal reason, and not 
merely apparent. 

RAT I ONAB I LE ESTOVER I U M .  A Latin 
phrase equivalent to "alimony." 

RAT I O NA B I LI PARTE BONORUM.  A writ 
that lay for the wife against the executors 
of her husband, to have the third part of 
his goods after his just debts and funeral 
expenses had been paid. Fitzh. Nat. Brev. 
122. 

RAT I O N E  TEN U RIE. I.J. Lat. By reason of 
tenure ; as a consequence of tenure. 3 Bl. 
Comm. 230. 

RAT I O N ES. In old law. The pleadings in 
a suit. Rationes exeraere, or ad ratione8 
stare, to plead. 

RATTE N I NG is where the members of a 
trade union canse the tools, clothes, or other 
property of a workman to be taken away or 
hidden, in order to compel him to join the 
union or cease working. It is, in England, 
an offense punishable by fine or impriSDn
mente 38 & 39 Vict. c. 86, § 7. Sweet. 

RAV I NE. A long, deep, and narrow hollow, 
worn by a -stream or torrent of water ; a 
long, deep, and narrow hollow or pass 
through the mountains. Long v. Boone Co., 
36 Iowa, 60. 

RAV I SH.  To have carnal knowledge of a 
woman by force and against her will ; to 
rape. State V. Heyer, 89 N. J. Law, 187, 98 
A. 413, 414, Ann. Cas. 1918D, 284 ; State 
V. 'Villiams, 263 Mo. 603, 173 S. W. 1051, 
1053. 

RAV I SH ED. In criminal practice. A ma
terial word in indictments for rapp.. Whart. 
Crim. UtW, § 401. 

RAV I S H M ENT. In criminal law. An un-

RAT I O NAL I B U S  D I V I S I S. An 
lawful taking of a woman. or of an heir in 

abolished ward. Rape. 
writ which lay where two lords, in divers 
townS', had seigniori�s ad.joining, for him who 
found his waste by little and little to have 
been encroached upon, against the other, who 
had encroached, thereby to rectify their 
bound S. Cowell. 

RAT I O N E  I M POTENT I IE. Lat. On account 
of inability. A ground of qualified property 
in some animals terw natu'f'w ; as in the 
young ones, while they are unable to fly or 
run. 2 Bl. Comm. 3, 4. 

RAT I O N E  MATERIIE. Lat. By reason of 
the matter involved ; in consequence of, or 
from the nature of, the SUbject-matter. 

RAT I O N E  PERSO NIE. Lat. By reason of 
the person concerned ; from the character 
of 

'
the person. 

RAT I O N E · P R I V I LEG I I . Lat. This term 
describes a species of property in wild ani
mals, which consists in the right which, by a 
peculiar franchise anciently granted by the 
English crown,. by virtue of its prerogative, 
one man may have of killing and taking such 

RAV I SH M ENT DE GARD. L. Fr. An abol
ished writ which lay for a gnardian by 
knight's service or in socage, against a per
son who took from him the body of his ward. 
Fitzh. Nat. Br.ev. 140 ; 12 Car. II. C. 3. 

RAV I SH M ENT OF WARD. In English law. 
The marriag-e of an infant ward without the 
c�nsent of the guardian. 

RA W FRU ITS. Fruits which are in their 
natural state, or so nearly in that condi
tion that they retain substantially unim
paired qualities and characteristics of the 
fruit as it came from the tree. U. S. v. Meyer 
Co., 12 Ct. Cust. App. 124, 125. 

RAW MAT E R I AL. "Raw material," as used 
in definitions of "manufacture, " denotes 
merely material from which final product is 
made, not necessarily material in its natural 
state. State v. Hennessy Co., 71 Mont. 3m, 
230 P. 64, 65 ; City of Henderson V. George 
Delker Co., 193 Ky. 248, 235 S. W. 732, 735. 

RAZE. To erase. 3 How. State Tr. 156. 
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RAZON. In Spani�h law:. Cause, (cau8a.) REAL. 
Las Partidas, pt. 4, tit. 4, 1. 2. In Common Law 

Relating to land, as distinguished from per
sonal property. This term is applied to lands, 
tenements, and hereditaments. 

I n the Civi l  Law 

RE. Lat. In the matter of ; in the case of. 
A term of frequent use in designating ju
dicial proceedings, in which there is only 
one party. Thus, "Re Vivian" signifies "In 
the matter of Vivian," or in "Vivian's Case." 

Relating to a thing, (whether movable or 
RE. FA. LO. The abbreviation of "recor- immovable,) as distinguished from a person. 
dari facias loquelam," (q. v.) 

Re, verbis, scripto, consensu, traditione, juno
tura vestes sume're pacta solent. Compacts 
usually take their clothing from the thing 
itself, from words, from writing, from con
sent, from delivery. Plowd. 161. 

REA D E RS. In the middle temple, those per
sons were so called who were appointed to 
deliver lectures or "readings" at certain pe
riods during term. The clerks in holy orders 
who read prayers and assist in the perform
ance of divine service in the chapels of the 
several inns of court are also so termed. 
Brown. 

READ I NG. The act of pronouncing aloud, 
or of acquiring by actual inspection, a knowl
edge of the contents of a writing or of a 
printed document. 

The act or art of perusing written or print
ed matter and considering its contents or 
meaning. U. S. v. Too (0. O. A.) 294 F. 820, 
822. 

READ l NG-I N. In English ecclesiastical law. 
'1'he title of a person admitted to a rectory 
or other benefice will be divested unless with
in two months after actual possession he pub
licly read in the church of the benefice, upon 
some Lord's day, and at the appointed times, 
the morning and evening service, according 
to the book of common prayer ; and after
wards, publicly before the congregation, de
clare his assent to such book ; ·  and also pub
licly read the thirty-nine articles in the same 
church, in the time of common prayer, with 
declaration of his assent thereto ; and more
over, within three months after his admis
sion, read upon some Lord's day in the same 
church, in the presence of the congregation, 
in the time of divine service, a declaration 
by him subscribed before the ordinary, of 
conformity to the Liturgy, together with the 
certificate of the ordinary of its having been 
so subscribed. 2 Steph. Comm. (7th Ed.) 687; 
Wharton. 

READY. Prepared. The words, "I will be 
ready to," are held to imply a covenant. 1 
Rolle, Abr. 519, pI. 8. 

R EADY AND W I LL I NG. Implies capacity 
to act as well as disposition. 11 L. J. Ex. 
322. See 5 Bing. N. O. 899; Tout Temps 
Prist. 

REAFFORESTED. Where a deafforested 
forest is again made t\ forest. 20 Car. II. c. 
8. 

I n  General 

-Real burden. In Scotch law. Where a 
right to lands is expressly granted under the 
burden of a specific sum, which is declared 
a burden on the lands themselves, or where 
the right is declared null if the sum be not 
paid, and where the amount of the sum, and 
the name of the creditor in it, can be discov
ered from the records, the burden is said to 
be real. Bell. 

-Real chymin.  L. Fr. In old English law. 
The royal way ; the king's highway, (regia 
via.) 

-Real injury. In the civil law. An injury 
arising from an unlawful act, as' distinguish
ed from a verbal injury, which was done 
by words. Hallifax, Civil Law, b. 2, c. 15, 
nne 3, 4. 

-Real th ings, (or things real.) In common 
law. Such things as are permanent, fixed, 
and immovable, which cannot be carried out 
of their place ; as lands and tenements. 2 
Bl. Comm. 15. Things substantial and im
movable, and the rights and profits annexed 
to 'or issuing out of them. 1 Steph. Comm. 
156. 

As to real "Action," "Assets," "Ohattels," 
"Composition," "Contract," "Covenant," "Es-
tate," "Evidence," "Issue," "Obligation," 
"Party," "Poinding," "Privilege," "Proper
ty," "R,epr.esentative," "Right," "Security,'" 
"Servitude," "Statute," "Warrandice," and 
"Wrong," see those titles. 

REAL LAW. 
At Common Law 

The body of laws relating to real prop
erty. This use of the term is popular rather 
than technical. 

I n the Civil Law 

A law which relates to specific property,. 
whether movable or immovable. 

La ws purely real directly and indirectly 
regulate property, and the rights of proper
ty, without intermeddling with or changing 
the state of the person. Wharton. 

REALITY. In foreign law. That quality 
'
of 

laws which concerns property or things, 
(qUlB a,d, rem 8peotant.)' Story, Confi. Laws" 
§ 16. 

REALIZE. To convert any kind of property 
into money; but especially to receive the 
returns from an investment. See Bittiner v. 
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,Gomprecht, 28·Misc. 218, 58 N. Y;S. 1011; 
Ohelan Orchards v. Olive. 134 WaSh. 324, 235 
P. 805, 806 ; Weldon v. Newsom, 67 Colo. 502, 
186 P. 516, 517. 

. 

REALM. A kingdom; a country. 1 Taunt. 
270 ;  4 Oamp. 289. 

REALTY. A brief term for real property; 
also for anything which partakes of the 
nature of · real property. 

Quasi Realty 

Things which are fixed in contemplation of 
law to realty, but movable in themselves, as 
heir-looms, (or limbs of the inheritance,) ti
tle-deeds, court rolls, etc. Wharton. 

REAPPRA ISER. A person who, in certain 
cases, is appointed to make a revaluation or 
second appraisement of impQorted goods at the 
custom�hQouse. 

REAR. The word has been held not neces
sarily to' mean directly behind. Read v.  
Clarke, 109 Mass. 82; Hinds v.  Hinsdale, 80 
N. H. 346, 116 A. 635, 636. 

REASO N. A faculty of the mind by which 
it distinguishes truth from falsehood, good 
from evil, and which enables the possessor to 
deduce inferences from facts or from proposi
tions. Webster. Also an inducement, motive, 
or ground for action, as in the phrase "rea
sons for an appeal.' , See Nelson v. Olong-' 
land, 15 Wis. 393 ; Miller v. Millerj 8 Johns. 
(N. Y.) 77. 

REASO NABLE. Just ; proper. Ordinary or 
usual. . Fit and appropriate to the end in 
view. Parkes v. Bartlett, 236 Mich. 400, 210 
N. W. 492, 494, 47 A. L. R. 1128 ; State v. 
Heffernan, 40 R. I. 121, 100 A. 55, 58. 

Having the faculty of reason ; rational ; 
governed by reason ; under the influence o·f 
reason ; agreeable to reason. Claussen v. 
State, 21 Wyo. 505, 133 P. 1055, 1056 ; Byers 
v. Shelton (Tex. Oiv. App.) 282 S. W. 635, 
638. 

As applied to rates Of public service com
panies, a reasonable rate is one not so low as 
to be destructive of the company's property 
or so high, either intrinsically Qor because dis
criminatory, as to be an unjust exaction from 
the public. Turner v. Connecticut Co., 9,1 
Conn. 692, 101 A. 88, 90. 

As to reasonable "Aids," "Care," "Dili
gence, " "Doubt," "Notice," "Skill," and 
"Time, " see those titles. 

REASONABLE ACT. Such as may fairly, 
justly, and reasonably be required of a party. 

REASO NABLE AN D PRO BABLE CAUSE. 
Such grounds as justify any one in suspect
ing another of a crime, and giving him in 
custody thereon. It is a suspicion founded 
upon circumstances sufficiently strong to war
rant reasonable man in belief that charge is 
true. Murphy v. Murray, 74 Cal. App. 726, 
241 P. 938, 940. 

REBEL 

.A.ppeara'nces whlcll'wou!d deceive a reason
ably intelligent ·andc8.reftilman, and cause 
him to believe� ' another' guilty of crime, con
stitute "reasonable 'cause, " and will excuse 
him in an action 'for malicious prosecution. 
Cote v. Gillette (Mo. App.) 186 S. W. 538, 540. 

REASO NABLE CAUSE TO B E L I EVE. 
"Reasonable cause to believe" a debtor in
solvent is knowledge of facts of a charac
ter calculated ·to induce a belief in the mind 
of an ordinarily intelUgenLand prudent busi
ness man. SmUh v. Powers (D. C.) 255 F. 582, 
586 ; Putnam .v. United States Trust Co., 223 
Mass. 199, 111 N. E. 969, 972 ; City Nat. Bank 
v. Slocum (0. C. A.) 272 F. 11, 22. 

R EASONABLE CREATURE. Under the 
common-law rule that murder is taking the 
life of a "reasonable creature" under the 
king's peace, with malice aforethought, the· 
phrase means a human being, and has no ref
erence to his mental condition, as it includes 
a lunatic, an idiot, and even an unborn child. 
See State v. Jones, Walk. · (Miss.) 85. 

REASO NABLE PART. In old English law. 
That share of a man's goods· which the law. 
ga ve to. his wife and children after his de
cease. 2 Bl. Comm. 492. 

REASSURANCE. This is where an insurer 
procures the whole or a part of the sum 
which he has insured (i. e., contracted to pay 
in case of loss, death, etc.) to be insured again 
to him by another person. Sweet. 
REATTAC H M E NT. A second attachment of 
him who was formerly attached, arid dismiss
ed the couri.. without day, by the not coming 
of the justices, or some such casualty. Reg. 
Orig. 35. 

. 

REBATE. Discount; reducing the interest 
of money in consideration of prompt payment. 
Also a deduction from a stipulated premium 
on a policy of insurance, in pursuance of an 
antecedent contract. Also a' deduction or 
drawbaek from a stipulated payment, charge, 
or rate, (as, a rate for the transportation of 
freight by a railroad,) not taken out in ad
vance of payment, but handed back to the 
payer after he has· paid the full stipulated 
sum. State v. LOucks, 32 Wyo. 26, 228 P. 
632, 634 ; Edward Barron Estate Co. v. Wa
terman, 32 Cal. App. 171, 162 P. 410, 412; 
American Sugar Refining Co. v. Delaware, L. 
& W. R. Co. (C. C. A.) 207 F. 733, 742 ; U. S. 
v. Lehigh Valley R. Co. (D. C.) 222 F. 685 ; 
New York Cent. & H. R. R. Co. v. General 
Electric Co., 219 N. Yo' 227, 114 N. E. 115, 117, 
1 A. L. R. 1417. 

R E B E L. The name of rebels is given to all 
subjects who unjustly take up arms against 
the ruler of the society [or the lawful and 
constitutional government], whether their 
view be to deprive him of the supreme au
thority or to resist his lawful commands in 
some particular instance, and to impose con
ditions on him. Vatt. Law Nat. bk. 3, § 288. 



REBELLION 

R EBELLI O N. . Deliberate, organized resist
ance, by force and arms, to the laws or op
erations of the government, committed by a 
subject. See Hubbard v. Harnden Exp. Co., 
10 R. I. 247 ; State v. McDonald, 4 Port. 
( ... <\.1 a.) 455 ;. Crashley v. Press Pub. Co., 74 
App. Div. 118, 77 N. Y. S. 711. 

In old English law, the term "rebellion" 
was also applied to contempt of a court man
ifested by disobedience to its process, partic
ularly of the court of chancery. If a defend
ant refused to appear, after attachment and 
proclamation, a "commission of rebellion" is
sued against him. 3 Bl. Comm. 444. 

REBEL L I O N, C O M M ISS I O N  O F. In equity 
practice. A process of contempt issued on 
the non-appearance of a defendant. 

REBELL I O US ASSEM B LY. In English law. 
A gathering of twelve persons or more, in
tending, going about, or practicing unlawful
ly and of their own authority to change any 
laws of the realm ; or to destroy the inclo
sure of any park or ground inclosed, banks of 
fish-ponds, pools, conduits, etc., to the intent 
the same shall remain void ; or that they 
shall have way in any of the said grounds ; 
or to destroy the deer in any park, fish in 
ponds, coneys in any warren, dovehouses, 
etc.; or to burn sacks of corn ; or to abate 
rents or prices of victuals, etc. See Cowell. 

R E.BOUTER. To repel or bar. The action 
of the heir by the warranty of his ancestor is 
called "to rebut or repel." 2 Co. Litt. 247. 

. REBUS 81 C ST ANTI  B US. Lat. . At this 
point of affairs ; in these circumstances. 

A name given to a tacit condition, said to 
attach to all treaties, that they shall cease 
to be obligatory so soon as the state of facts 
and conditions upon which they were found
ed has substantially changed. Taylor, Int. 
L. § 394 ; 1 Oppenheim, Int. L. 550 ; Grotins, 
ch. XVI, § XXV ; Vattel B. 2, c. 13, § 200 ; 
Hall, Int. L. § 116 ; Hershey, Int. Pub. L. 
319. 

The change of government from a monar
chy to a republic was treated as not termi
nating treaties ; 5 Moore, Dig. Int. L. 335 ; 
nor a successful revolution ; id. 337 ; nor an 
alliance of one of the treaty powers with a 
third power ; id. But as the result of the 
changes in the state of Europe effected by 
the wars of Napoleon, all the treaties of the 
United States with European powers were 
considered as terminated, excepting only one 
with Spain of 1795. Id. 338. 
REBUT. In pleading and evidence. To re
but is to defeat or take away the effect of 
something. Thus, when a plaintiff in an ac
tion produces evidence which raises a pre� 
sumption of the defendant's liability, and 
the defendant adduces evidence which shows 
that the presumption is ill-founded, he is 
sald to "rebut it." Sweet. 

In the old law of real property, to rebut 
was to repel or bar a claim. Thus, when a 
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person was sued for land which had been 
warranted to him by the plaintiff or his an
cestor, and he pleaded the warranty as a de
fense to the action, this was called a "rebut
ter." Co. Litt. 365a ; Termes de Ia Ley. 

R E B U T  AN EQU ITY. T'o defeat an appar
ent equitable right or claim, by the introduc
tion of . evidence showing that, in the partic
ular circumstances. there is no ground for 
such equity to attach, or that it is overridden 
by a superior or countervailing equity. See 
2 vVhart. Ev. § 973. 

REB UTTA B L E  PRES U M PT I ON. In the law 
of evidence. A presumption which may be 
rebutted by evidence. Otherwise called a 
"disputable" presumption. A species of le
gal presumption which holds good until dis
proved. Best, Pres. § 25; 1 Greenl. Ev. § 33. 

R E BUTTAL. The introduction of rebutting 
evidence ; the stage of a trial at which such 
evidence may be introduced ; also the rebut
ting evidence itself. Lux v. Haggin, 69 Cal. 
255, 10 Pac. 674. 

REB UTTER. In pleading. A defendant's 
answer of fact to a plaintiff's surrejoinder ; 
the third pleading in the series on the part 
of the defendant. Steph. PI. 59 ; 3 Bl. Comm. 
310. 

REBUTT I N G  EV I DENCE. See Evidence. 

RECALL. 
I n I nternational Law 

To summon a diplomatic minister back to 
his home court, at the same time depriving 
him of his office and functions. 

I n  Constitutional Law 

To retire an elected officer, by a vote of the 
electorate. In 191.1 the right ·to recall was 
provided in Idaho, Montana, North and South 
Dakota, Washington, Wisconsin, Wyoming, 
and California. Like provisions were adopt
ed in 1912 in Ohio, Arizona, and Nebraska. 
The recall of judges was adopted in Oregon 
in 1908 ; in California in 1911 ; in Colorado, 
Arizona, and Nevada in 1912. 

RECALL A J U D G M ENT. To revoke, cancel, 
vacate, or reverse a judgment for matters of 
fact ; when it is annulled by reason of errors 
of law, it is said to be "reversed." 

R ECAPT I ON.  A retaking, or taking back. 
A species of remedy by the mere act of the 
party injured, (otherwise termed "reprisal,") 
which· happens when any one has deprived an
other of his property in goods or chattels 
personal, or wrongfully detains one's wife, 
child, or servant. In this case, the owner 
of the goods, and the husband, parent, or mas
ter may lawfully claim and retake them. 
wherever he happens to find them, So it be 
not in a riotous manner, or attended with 
a breach of the peace. 3 Inst. 134 � 3 Bl. 
Comm. 4 ;  3 Steph. Comm. 358 ; Prigg v. 
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Pennsylvania, 16 Pet. 612, 10 L. Ed. 1060 ; 
State v. Allen, 107 Kan. 407, 191 P. 476, 480. 

I t also signifies the taking a second dis
tress of one formerly distrained during the 
plea grounded on the former distress. 

Also a writ to recover damages for him 
whose goods, being distrained for rent in 
service, etc., are distrained again for the 
same cause, pending the plea in the county 
court, or before the justice. Fitzh. Nat. Brev. 
71. 

R ECAPTURE. The taking from an enemy, 
by a force friendly to the former owner, of 
a vessel previously taken for prize by such 
enemy. 

Receditur  a p lacitis j u ris, poUus quam injurim 
et delicta maneant i m p unita. Positive rules of 
law [as distinguished from maxims or con
clusions of reason] will be receded from, [giv
en up or dispensed with,] ' rather than that 
crimes and wrongs should remain unpunish
ed. Bac. Max. 55, reg. 12. 

REC E I PT. A receipt is the written acknowl
edgment of the receipt of money, or a thing 
of value, without containing any affirmative 
obligation upon either party to it ; a mere 
admission of a fact, in writing. Krutz v. 
Craig, 53 Ind. 574 ; Stone v. Steil, 230 Mich. 
249, 202 N. W. 982, 983 ; Blomberg v. State 
Bank of Ogden, 119 Kan. 691, 241 P. 242, 
244 ; Crider v. City Supply Co., 16 Ga. App. 
377, 85 S. E. 350 ; Hebard v. Cutler, 91 Vt. 
218, 99 A. 879, 880 ; Stickel v. United States 
Express Co. , 85 N. J. Law, 285, 89 A. 23 ; 
Ex parte Huston, 27 Idaho, 231, 147 P. 1064, 
1066 ; Ferris v. Minneapolis & St. L. Ry. Co., 
143 Minn. 90, 173 N. \V. 178, 180 ; Hamlin 
v. Lupo, 24 Ga. App. 408, 101 S. E. 5, 6 ;  
Schmitt v. Bethea, 78 Fla. 304, 82 So. 817, 
819. 

A receipt may be defined to be such a written ac
knowledgment by one person of his having received 
money from another as will be prima faCie evidence 
ot that fact in a court of law. Kegg v. State, 10 
Ohio, 75. 

Also the act or transaction of accepting or 
taking anything delivered. 

I n  Old Practice 

Admission of a party to defend a suit, as 
of a wife on default of the husband in cer
tain cases. Litt. § 668 ; Co. Litt. 352b. 

RECE I PTO R. A name given in some of the 
states to a person who receives from the sher
iff goods which the latter has seized uIider 
process of garnishment, on giving to the sher
iff a bond conditioned to have the property 
forthcoming when demanded or when execu
tion issues. Story, Bailm. § 124. 

R EC E I VE. To take into possession and con
trol ; accept custody of. Young v. Alexan
der, 123 Miss. 708, 86 So. 461 ; Priscilla Pub
lishing 00. v. Cream of Wheat Co., 248 Mass. 
68, 142 N. E. 753 ; E. A. Clark & Co. v. D. 
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& C. E. Scribner 00., 122 Me. 418, 120 A. 609, 
0310 ; Northwestern Consolo Milling Co. v. 
Rosenberg (C. C. A.) 287 F. 785, 788. 

RECEI VER. A receiver is an indifferenf per
son between the parties appointed by the 
court to collect and receive the rents, issues, 
and profits of land, or the produce of persoral 
estate, or other things which it does not seem 
reasonable to the court that either party 
should do ; or where a party is incompetent to 
do so, as in the case of an infant. The rem
edy of the appointment of a receiver is one 
of the very oldest in the court of chancery, 
and is founded on the inadequacy of the rem
edy to be o,btained in the court of ordinary 
jurisdiction. Bisp. Eq. § 576. See Hay v. Mc
Daniel, 26 Ind. App. 683, 60 N. E. 729 ; Hale 
v. Hardon, 95 F. 773, 37 C. C. A. 240 ; Wis
wall v. Kunz, 173 Ill. 110, 50 N. E. 184 ; State 
v. Gambs, 68 Mo. 297 ; Nevitt v. 'Woodburn, 
190 Ill. 283, 60 N. E. 500 ; Kennedy v. Rail
road Co. (0. C.) 3 F. 103 ; Underhill v. Rut
land R. 00., 90 vt. 462, 98 A. 1017, 1020 ; 
Kokernot v. Roos (Tex. Civ. 4PP.) 189 s. W. 
505, 508 ; Ex parte Devoy, 208 Mo. App. 5·50, 
236 S. W. 1070, 1072 ; Sterrett v. Second Nat. 
Bank of Cincinnati, Ohio (0. O. A.) 246 F. 
753, 754, 3 A. L. R. 2.56 ; Peterson v. Darelius, 
168 Minn. 365, 210 N; W. 38, 39 ; City Bank 
of Wheeling v. Bryan, 76 W. Va. 481, 86 .s. E. 
8, 9, L. R. A. 1915F, 1219. 

One who receives money to the use of , an
other to render an account. Story, Eq. Jur. 
§ 446. 

I n  Criminal Law 

One who receives stolen goods from thieves, 
and conceals them. Cowell. This was al
ways the prevalent sense of the word in the 
common as well as the civil law. 

RECEI VER GENERAL O F  T H E  D UCHY O F  
LANCASTER. An officer of the duchy conrt, 
who collects all the revenues, fines, forfei
tures, and assessments within the duchy. 

RECE I VER GEN ERAL OF T H E  P U B L I C  
REVEN U E. In English law. A n  officer ap.
pointed in every county to receive the taxes 
granted by parliament, and remit the money 
to the treasury. 

RE.C E I V E R  O F  F I N ES. An English officer 
who receives the money from persons who 
compound with the crown on original writs 
sued out of chancery. Wharton. 

R EC E I VERS AND TRI E.RS OF PET I T I O NS. 
The mode of receiving and trying petitions to 
parliament was formerly judicial rather than 
legislative, and the triers were committees 
of prelates, peers, and judges, and, latterly, of 
the members generally. Brown. 
R EC E I VER'S CERT I F I CATE. A non-nego
tiable evidence of debt, or debenture, issued 
by authority of a court of chancery, as a first 
lien upon the property of a debtor corpora
tion in the hands of a receiver. Beach, Rec. 
§ 379. 



BECEIVE:aS OF WltECK 

RECE I VERS OF WRECI<. Persons appoint
ed by the Engiish board of trade. The du
ties of a receiver of wreck are to take steps 
for the preservation of any vessel stranded 
or in distress within his district; to receive 
and take possession of all articles washed on 

. shore from the vessel ; to use force for the 
suppression of plunder and disorder; to in
stitute an examination on oath with respect 
to the vessel; and, if necessary, .to sell the 
vessel, cargo, or wreck. Sweet. 

RECE I V I NG STOLE N  GOODS. The short 
name usually given to the offense of receiv· 
ing any property with the knowledge that it 
has been feloniously, or unlawfully stolen, 
taken, extorted, obtained, embezzled, or dis
posed of. Sweet; UnderWOOd v. State, 36 
Okl. Cr. 21,  251 P. 507, 508; People ex reI. 
Briggs v. Hanley, 185 App. Div. 667, 173 N. Y. 
S. 693, 696; People v. Acerno, 184 App. Div. 
541, 172 N. Y. S. 373, 374; Karackalas v. 
State, 18 Ala. App. 181, 89 So. 833; People 
v. Tantenella, 212 Mich. 614, 180 N. W. 4'74, 
475; People v. Ensor, 310 Ill. 483, 142 N. E. 
175; Jordan v. State, 17 Ala. App. 575, 87 So. 
433; Clisby v. State, 17 Ala. App. 475, 86 So. 
140, 141 ; State v. Cohen, 254 Mo. 437, 162 S. 
W. 216, Ann. Cas. 1915C, 86; Winters v. 
State, 80 Tex. Cr. R. 85, 188 S. W. 982; Peo
ple v. Day, 30 Cal. App. 762, 159 P. 457. 

RECENS I NSECU T I O. In old English law. 
Fresh suit; fresh pursuit. Pursuit of a thief 
immediately after the discovery of the rob
bery. 1 Bl. Comm. 297. 

, RECEP ISSE DE COTISAT I ON. In French 
law. A receipt setting forth the extent of the 
interest subscribed by a member of a mutual 
insurance company. Arg. Fr. Merc. Law, 571. 

RECEPTUS. Lat. In the civil law. The 
name sometimes given to an arbitrator, . be
cause he had been received or chosen to set
tle· the differences between the parties. Dig. 
4, 8; Cod. 2, 56. 

RECESS. In the practice of the courts, a re
cess is a short interval or period of time 
during which the court suspends business, 
but without adjourning. See In re Gannon, 
69 Gal. 541, 11 P. 240. In legisll;ttive practice, 
a recess is the interval, occurring in conse
quence of an adjournment, between the ses
sions of the same continuous legislative body; 
not the interval between the final adjourn-

. ment of one body and the convening of anoth
er at the next regular session. See Tipton v. 
Parker, 71 Ark. 193, 74 S. W. 298 ; Reynolds v. 
Cropsey, 241 N. Y. 389, 150 N. E. 303, 307; 
In re Opinion of the Justices, 116 Me. 557, 103 
A. 761; In re Meade's Estate, 82 W. Va. 650, 
97 S. E. 127, 128; Intermela v. Perkins (0. C. 
A.) 205 F. 603, 611 . .  

REC ESS ION.  The act of ceding back ; the 
restoration of the title and dominion of a ter
ritory, by the government which now holds it, 
to the government from which it was obtain-
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'ed by cession or otherwise. 2 White, Recop. 
'516. 

RECESSUS MAR I S. Lat. In old English 
law. A going back; reliction or retreat of the 
sea. 

RECHT. Ger. Right; justice ; equity; the 
whole body of law; unwritten law ; law; also 
a right. 

There is much ambiguity in .the use of this 
term, an ambiguity which it shares with the 
French "droit," the Italian "diritto," and the 
English "right." On the one hand, the term 
"reoht" answers to the Roman "jus," and thus 
indicates law in the abstract, considered as 
the foundation of all rights, or the complex 
of underlying moral principles which impart 
the character of justice to all positive law, 
or give it an ethical content. Taken in this 
abstract sense, the term may be an adjective, 
in which case it is equivalent to the English 
"just," or a noun, in which case it may be 
paraphrased by the expressions "justiee," 
"morality," or "equity." On the other hand, 
it serves to point out a right; that is, a pow:
er, privilege, faculty, or demand, inherent i:o
one person, and incident upon another. In 
the latter signification "recht" (or "droit," or 
"(LirUto," or "right") is the correlative of 
"duty" or "obligation." In the former sense, 
it may be considered as opposed to wrong, 
injustice, or the absence of law. The word 
"recht" has the further ambiguity .that lt is 
used in contradistinction to "gesetz," as "jus" 
is opposed to "l6x," or the unwritten law to en
acted law. See Droit; Jus ; Right. 

R E C I D I VE.  In French law. The state of an 
individual who having been convicted of a 
crime or misdemeanor, commits one again. 
A. relapse. Dalloz. 

REC I D I V I ST. A habitual criminal. One 
who makes a trade of crime. McDonald, 
Criminolo�, ch. viii. 

RECI PROCAL CONTRACT. Ai contract, the 
parties to which enter into mutual engage
ments. A mutual or bilateral contract. 

REC I PRO CAL W I LLS. Wills made by two 
or more persons in which. they make recipro
cal testamentary proviSions in favor of each 
other, whether they unite in one will or each 
executes a separate one. In re Cawley's Es
tate, 136 Pa. 628, 20 A. 567, 10 L. R. A. 93. 

REC I PROC I TY. Mutuality. The term is 
used in international law to denote .the rela
tion existing between two states when each 
of them gives the subjects of the other cer
tain privileges, on condition that its own 
subjects shall enjoy simi�ar privileges at the 
hands of the latter state. Sweet. 

. 

REC I TAL. The formal statement or setting 
forth of some matter of fact, in 'any deed or 
writing, in order to explain the reasons up:' 
on Which the transaction is founded. The re::
citals are situated in the premises of a deed; 
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that is, in that part of a deed between the 
date and t.he habendum, and they usually 
commenCE! with the formal word "whereas." 
Brown. 

The fOlmal preliminary statement in a deed 
or other instrument, of such deeds, agree
ments, or matters of fact as are necessary to 
explain the reasons upon which the transac
tion is founded. 2 Bl. Comm. 298. 

I n  Pleading 

The statement of matter as introductory to 
some positive allegation, beginning in declara
tions with the words, "For that w"hrereas." 
Steph. PI. 388, 389. 

RECITE. To state in a written instrument 
facts connected with its inception, or reasons 
for its being made. Also to quote or set forth 
the words or the contents of some other in
strument or document ; a s, to "recite" a stat
ute. See Hart v. Baltimore & O. R. Co., 6 W. 
Va. 348. 

. 

RECK. To take heed ; have a care, mind, 
heed. Lancaster v. Carter (Tex. Com. App.) 
255 S. W. 392, 394. 

RECKLESS. Not recking ; careless, heedless, 
inattentive ; indifferent to consequences. Ac
cording to circumstances "reckless" may 
mean desperately heedless, wanton or will
ful, or it may mean only careless, inattentive, 
or negligent. Lancaster v. Carter (Tex. Com. 
App.) 255 s. W. 392, 394, affirming Lancaster 
v. Carter (Tex. Civ. App.) 237 S. W. 634, 636 ; 
Ellis v. Ashton & St. Anthony Power Co., 41 

. Idaho, 106, 238 P . . 517, 520 ; Konig v. Nevada
California-Oregon By., 36 Nev. 181, 135 P. 
141, 162; Short v. Kaltman, 192 N. C. 154, 
134 S. E. 425, 426 ; Heller v. New York, N. H. 
& H. R.. Co. (C. C. A.) 265 F. 192, 194 ; Farm

· ers' Grain & Supply Co. of Minden v. Blanch-
ard, 104 Neb. 637, 178 N. W. 257; Short v. 
Kaltman, 192 N. C. 154, 134 S. E. 425, 426 ; 
Jones v. Commonwealth� 213 Ky. 356, 281 S. 
W. 164, 167 ; People v. Sweet, 130 Misc. Rep. 
612, 225 N. Y. S. 182, 183. 

RECKLESSN ESS. Rashness ; heedlessness ; 
wanton conduct. The state of mind accom
panying an act, which either pays no regard 
to its probably or possibly injurious conse
quences, or which, though foreseeing such 
consequences, persists in spite of such knowl
edge. See Railroad Co. v. Bodemer, 139 Ill. 
596, 29 N. E. 692, 32 Am. St. Rep. 218; Com. 
v. Pierce, 138 Mass. 165, 52 Am. Rep. 264; 
Railway Co. v. Whipple, 39 Kan. 531, 18 P. 
730 ; Eddy v. Powell, 49 F. 817, 1 C. C. A. 448 ; 
Harrison v. State, 37 Ala. 156 ; Tim v. Hawes, 
160 N. Y. S. 1096, 1097, 97 Misc. 30; Senning 
v. Arkansas Valley Interurban Ry. Co., 101 
Kan. 78, 165 P. 863, 864; Lancaster v. Carter 
(Tex. Com. App.) 255 S. W. 392, 394 ; Jensen 
v. Denver & R.. G. -R.. Co., 44 Utah, 100, 138 P. 
1185 ; United Transp. Co. v. Hass, 91 Misc. 
Rep. 311, 155 N. Y. S. 110, 116 ; St. Louis, I. 
M. & S. Ry. Co. v. Plott, 108 Ark. 292, 157 S. 

ltBOLUSION 

w. 385, 386 ; Smith v. Clemmons, 216 Ala. 
52, 112 So. 442, 448; Evans v. Illinois Cent. R. 
Co., 289 Mo. 493, 233 S. W. 397, 399; Lamarre 
v. Cleveland, C., C. & st. L. By. Co., 217 Ill. 
App. 296, 304. 

RECLA I M. To claim or demand back ; to ask 
for the return or restoration of a thing ; to 
insist upon one's right to recover that which 
was one's own, but was parted with condi
tionally or mistakenly ; as, to reclaim goods 
which were obtained from one under false 
pretenses. 

I n  Feudal Law 

In feudal law, it was used of the action 
of a lord pursuing, prosecuting, and recalling 
his vassal, who had gone to live in another 
place, without his permission. 

I n  I nternational Law 

In international law, it denotes the de
manding of a thing or person to be delivered 
up or surrendered to the government or state 
to which either properly belongs, when, by an 
irregular means, it has come into the posses
sion of another. Wharton. 

1 0  the Law of Property 

Spoken of animals, to reduce from a wild 
to a tame or domestic state ; to tame them. 
In an analogous sense, to reclaim land is to 
reduce marshy or swamp land to a state fit 
for cultivation and habitation. 

I n Scotch Law 

To a ppeal. The reclaimj.ng days in Scot
land are the days allowed to a party dissat
isfied with the judgment of the lord ordinary 
to appeal therefrom to the inner house ; and 
the petition of appeal is called the reclaiming 
"bill," "note," or "petition." Mozley & Whit
ley ; Bell. 

RECLA I M ED A N I MA LS. Those that are 
made tame by art, industry, or education, 
whereby a qualified property may be acquired 
� iliem. 

. 

RECLA I M I NG B I LL In Scotch law. A peti
tion of appeal or review of a judgment of the 
lord ordinary or other inferior court. Bell. 
REC LAMAT I ON D IST R I CT. A subdivision 
of a state created by legislative authority, 
for the purpose of reclaiming swamp, marshy, 
or desert lands within its boundaries and 
rendering them fit for habitation or cultiva
tion, generally with funds raised by local 
taxation or the issue of bonds, and sometimes 
with authority to make rules or ordinances 
for the regulation of the work in hand. 
RECLU S I O N .  In French law and in Louisi
ana. Incarceration as a punishment for 
crime ; a temporary, affiictive, and infamous 
punishment, consisting in being confined at 
hard labor in a penal institution, and carrying 
civil degradation. See Phelps v. Reinach, 38 
La. Ann. 551 ; Jurgens v. lttman, 47 La. Ann. 
367, 16 So. 952. 
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RECOGN IT I ON.  Ratification ; confirmation ; 
an acknowledgment that something done by 
another person in one's name had one's au
thority. 

An inquiry conducted by a chosen body of 
men, not sitting as part of the court, into the 
facts in dispute in a case at law ; these "re
cognitors" preceded the jurymen of modern 
times, and reported their recognition or ver
dict to the court. Stim. Law Gloss. 

RECOG N I T I ON E  A D N U L LA N DA PER V I M  
E T  D U R I T I EM FACTA. A writ to the jus
tices of the common bench for sending a rec
ord touching a recognizance, which the recog
nizor suggests was acknowledged by force and 
duress ; that if it so appear the recognizance 
may be annulled. Reg. Orig. 183. 

RECO G N I TORS. In English law. The name 
by which the jurors impaneled on an assize 
are known. See Recognition. 

The word is sometimes met in modern 
books, as meaning the person who enters into 
a recognizance, being thus another form of 
recognizor. 

RECO G N I ZANCE. An obligation of record, 
entered into before some court of record, or 
magistrate duly authorized, with condition 
to do some particular act ; as to appear at the 
assizes, or criminal court, to keep the peace, 
to pay a ·  debt, or the like. It resembles a 
bond, but differs from it in being an acknov;rl
edgment of a former debt upon record. 2 Bl. 
Comm. 341. See U. S. v. Insley (C. C.) 49 F. 
778 ; State v. Walker, 56 N. H. 178 ; Crawford 
v. Vinton, 102 Mich. 83, 62 N. W. 988 ; State 
v. Grant, 10 Minn. 48 (Gil. 22) ; Longley v. 
Vose, 27 Me. 179 ; Com. v. Emery, 2 Bin. (Pa.) 
431 ; State v. Smith, 98 W. Va. 621, 127 S. E. 
495, 496 ; Tanquary v. People, 25 Colo. App. 
531, 139 P. 1118, 1121 ; Walker v. Common
wealth, 144 Va. 648, 131 S. FJ. 230, 233 ; Capital 
Garage Co. v. Gordon, 99 vt. 83, 130 A. 756 ; 
Albrecht v. State, 132 Mel. 150, 103 A. 443, 
444. 

In criminal law, a person who has been 
found guilty of an offense may, in certain 
cases, be required to enter into a recognizance 
by Which he binds himself to keep the peace 
for a certain period. Sweet. 

In the practice of several of the states, a 
recognizance is a species of bail bond or' se
curity, given by the prisoner either on being 
bound over for trial or on his taking an ap-
p�l. . 

In criminal cases, a "bail bond" is a con
tract under seal, executed by accused, and 
from its nature requiring sureties or bail, to 
whose custody he is committed, while a "re
cognizance" is an obligation of record, enter
ed into before some court or magistrate au
thorized to take it, with condition to do some 
particular act, and a prisoner is often allow
ed so to obligate himself to answer to the 
charge. National Surety Co. v. Nazzaro, 123 
N. E. 346, 233 Mass. 74 ; Ewing v. U. S. (C. C. 
A.) 240 F. 241, 246 ; State v. Bradsher, 189 N. 
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C. 401, 127 S. E. 349, 351, 38 A. L. R. 1102 ; 
State v. Wilson, 265 Mo. 1, 175 S. W. 603, 605. 

RECOGN IZE. To try ; to examine in order 
to determine the truth of a matter. Also to 
enter into a recognizance. 

RECO G N I ZEE. He to whom one is bound in 
a recognizance. 

RECOGN I ZO R. He who enters into a recog
nizance. 

RECOLEM ENT. In French law. This is the 
process by which a ·witness, who has given his 
deposition, reads the same over and scruti
nizes it, with a view to affirming his satisfac
tion with it as it stands, or to making such 
changes in it as his better recollection may 
suggest to him as necessary to the truth. This 
is necessary to the validity of the deposition. 
See Poth. Proc. Crim. § 4·, art. 4. 

RECO M M E N DAT I O N. In feudal law. A 
method of converting allodial land into feu
dal property. The owner of the allod surren
dered it to the king or a lord, doing homage, 
and received it back as a benefice or feud, to 
hold to himself and such of his heirs as he had 
previously nominated to the superior. 

The act of one person in giving to another a 
favorable account of th e character, responsi
bility, or skill of a third. 

Letter of Recom mendation 

A writing whereby one person certifies con
cerning <:lnother that he is of good character, 
solvent, possessed of commercial credit, skill
ed in his trade or profession, or otherwise 
worthy of trust, aid, or employment. It may 
be addressed to an individual or to whom it 
may concern, and is designed to aid the per
son commend.ed in obtaining credit, employ
ment, etc. See McDonald v. Illinois Cent. R. 
Co., 187 Ill. 529, 58 N. E. 463 ; Lord v. God
dard, 13 How. 198, 14 L. Ed. 111. 

RECO M M EN DATO RY. Precatory, advisory, 
or directory. Recommendato·rv words in a 
will are such as do not express

' 
the testator's 

command in a peremptory form, but advise, 
cOlUlsel, or suggest that a certain course be 
pursued or disposition made. 

RECOM PENSAT I ON.  In Scotland., where a 
party sues for a debt, and the defendant 
pleads compensation, ,i. e., set-off, the plaintiff 
may allege a compensation on his part ; and 
this is called a "recompensation." Bell. 

RECOM PENSE. A reward for services ; re
muneration for goods or other property. 

RECOM PENSE O R  RECOVERY I N  VALUE. 
That part of the judgment in a "common re
covery" by which the tenant is declared en
titled to recover lands of equal value with 
those Which were warranted to him and lost 
by the default · of the vouchee. See 2 Bl. 
Comm. 358-3.59. 
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RECO N C I LIATI ON. The renewal of amlca .. 
ble relations between two persons who had 
been at enmity or variance ; usually imply .. 
ing forgiveness ' of injuries on one or both 
sides. It is sometimes used in the law of 
divorce as a term synonymous or analogous 
to "condonation." Martin v. Martin, 151 La. 

. 530, 92 So� 46, 48. 

RECONDUCT I ON.  In the civil law. A re .. 
newing of a former lease ; relocation. Dig. 
19, 2, 13, 11 ; Code Nap. arts. 1737-1740. 

RECO NSTRUCT I ON. The name commonly 
given to the process of reorganizing, by acts 
of congress and executive action, the govern
ments of the states which had passed ordi
nances of secession, and of re-establishing 
their constitutional relations to the national 
government, restoring their representation in 
congress, and effecting the necessary changes 
in their internal government, after the close 
of the civil war. See Black, Const. Law (3d 
Ed.) 48 ; Texas v. White� 7 Wall. 700, 19 
L. Ed. 227. 

"Reconstruction" presupposes the nonex
istence of the thing to be reconstructed, as  
an entity ; that the thing before existing has 
lost its entity ; and "reconstruction" is  de
fined as follows:  To construct again ; to 
rebuild ; to restore again as an entity the 
thing which was lost or destroyed. Walker 
v. Dwelle, 187 Iowa, 1384, 175 N. W. 957, 961 ; 
Fuche v. City of Cedar Rapids, 158 Iowa, 392, 
139 N. W. 903, 904, 44 L. R. A. (N. S.) 590 ; 
People on Complaint of Hickey v. Whitelow 
(City Ct.) 166 N. Y. S. 141, 147 ; Appeal of 
City of Norwalk, 88 Conn. 471, 91 A. 442, 443 ; 
C. & R. Research CO'rporation v. Write, Inc. 
(D. C.) 19 F.(2d) 380, 381 ; Berry v. McCon
nell, 187 Mo. App. 673, 173 S. W. 100 ; Fogle
song Mach. Co. v. J. D. Randall Co. (C. C. A.) 
239 ]'. 893, 895 ; Bettenbrock v. Miller, 185 
Ind. 600, 112 N. E. 771, 773 ; Clark v. Martin, 
182 Iowa, 811, 166 N. 'V. 2;76, 277 ; Ranney 
v. City of Cape Girardeau, 185 Mo. App. 229, 
170 S. W. 342, 343 ; Parker-Washington Co. 
v. Meriwether, 172 Mo. App. 344, 158 S. W. 74, 
73 ; Crane Co. v. Fidelity Trust Co. (C. C. A.) 
238 F. 693, 698 ; McCarty v. Boulevard Com'rs 
of Hudson County, 91 N. J. Law, 137, 106 A. 
219, 220. 

RECONT I N UANCE seems to be used to sig
nify that a person has recoyered an incor
poreal hereditament of which he had been 
wrongfully deprived. Thus, "A. is disseised 
of a mannor, whereunto an advowson is ap
pendant, an estranger [i. e., neither A. nor the 
disseisor] . usurpes to the advowson ; if the 
disseisee [A.] enter into the mannor, the ad
vowson is recontinued again, which was sev-

. ered by the usurpation. * * * And so. 
note a diversitie between a recontinuance and 
a remitter ; for a remitter cannot be prop
erly, unlesse there be hvo titles ; but a re
continuance may be where there is but one." 
Co. Litt� 363b ; Sweet. 

BL.LAW DICT. (3D En.)-95 
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RECONVENI RE. Lat. In the. canon and civ .. 
11 law. To make a cross-demand upon the 
actor, or plaintiff. 4 Reeve, Eng. Law, 14, 
and note, (r.) 

RECONVENT I ON. In the civil law. An ac
tion by a defendant against a plaintiff in a 
former action ; a cross-bill or litigation . 

The term is used in practice in the states 
of Louisiana and Texas, derived from the re
conventio of the civil law. Reconvention is 
not identical with set-off, but more extensive. 
See Pacific Exp. Co. v. Malin, 132 U. S. 531, 
10 S. Ct. 166, 33 L. Ed. 450 ; Suberville v. 
Adams, 47 La. Ann. 68, 16 So. 652 ; Gimbel 
v. Gomprecht, 89 Tex. 497, 35 S. W. 470. 

RECONVERS I ON. That imaginary process 
by which a prior constructive conversion is 
annulled, and the converted property re
stored in contemplation of law to its original 
state. Clifton v. Owens, 170 N. C. 607, 87 S. 
E. 502, 503 ; Mattison v. Stone, 99 S. C. 151, 
82 S. E. 1046, 1047. 

RECO NVEYANCE takes place where a mort
gage debt is paid off, and the mortgaged prop
erty, is conveyed again to the mortgagor or his 
representatives free from the mortgage debt. 
Sweet. 

RECO P I LACI ON D E  I N D I AS. A collection 
of Spanish colonial law, promulgated A. D. 
1680. See Schill. Civil Law, Introd. 94. 

RECO RD, v. To register or enroll ; to write 
out o.n parchment or paper, or in a book, for 
the purpose of preservation and perpetual 
memorial ; to. transcribe a document, or en
ter the history of an act or series of acts, in 
an official volume, for the purpose of giving 
notice of the same, of furnishing authentic 
evidence, and for preservation, See Cady v. 
Purser, 131 Cal. 552, 63 P. 844, 82 Am. St. Rep. 
391 ; Vidor v. Rawlins, 93 Tex. 2;59, 54 S. "Y. 
1026 ; Lincoln County v. Twin Falls Korth 
Side Land & Water Co., 23 Idaho, 433, 130 P. 
788, 790. 

RECORD, n. A written account of some act, 
transaction, or instrument, drawn up, under 
authority of law, by a proper officer, and de
signed to remain as a memorial or perma
nent evidence of the matters to which it re
lates. People ex reI. Simons v. Dowling, 84 
Misc. 201, 146 N. Y. S. 919, 9·20. 

There are three kinds of records, viz. : (1) 
judicia·l, as an attainder ; (2) ministerial, on 
oath, being an office or inquisition found ; (3) 
by way of conveyance, as a deed enrolled. 
·Wharton. 

I n  Practice 

A written memorial of all the acts and pro
ceedings in an action or suit, in a court of 
record. The record is the o.fficial and authen
tic history of the cause, consisting in entries 
of each successive step in the proceedings, 
chronicling the various acts of the parties and 
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of the court, couched in tbe formal language 
established by usage, terminating with the 
judgment rendered in the cause, and intended 
to remain as a perpetual and uni�peachable 
memorial 'of the proceedings and judgment. 
State v. Brewer, 19 Ala. App. 291, 97 So. 160, 
161. 

At common law, "record" signifies a roll of parch
ment upon which the proceedings and transactions 
of a court are entered or drawn up by its officers, 

and which is then deposited
' 

in its treasury in per
petuam rei memoriam. 3 Steph. Comm. 583 ; 3 Bl. 
Comm. 24. A court of record is that where the acts 
and judicial proceedings are enrolled in parchment 
for a perpetual memorial and testimony, which rolls 
are called the "records of the court," and are of such 
high and supereminent authority that their truth is 
not to be called in question. Hahn v. Kelly; 34 Cal. 
422, 94 Am. Dec. 742. And see O'Connell v. Hotch
kiss, 44 Conn. 53 ; Murrah v. State, 51 Miss. 656 ; 
Bellas v. McCarty, 10 Watts (Pa.) 24 ; U. S. v. 
Taylor, 13 S. Ct. 479, 147 U. S. 695, 37 L . . Ed. 335 ; 
State v. Godwin, 27 N. C. 403, 44 Am. Dec. 42 ; Vail 
v. Iglehart, 69 Ill. 334 ; State v. Anders, 64 Kan. 742, 
68 P. 668 ; Wilkinson v. Railway Co. (C. C.) 23 F. 
562 ; In re Christern, 43 N. Y. Super. Ct. 531. 

In the practice of appellate tribunals, the 
word "record" is generally understood to 
mean the history of the proceedings on the 
trial of the action below, (with the pleadings, 
offers, objections · to evidence, rulings of the 
court, exceptions, charge, etc.,) in so far as 
the same appears in the reco.rd furnished to 
the appellate court in the paper-books o.r oth
er transcripts. Hence, derivatively, it means 
the aggregate of the various judicial steps 
taken on the trial below, in so far as they 
were taken, presented, or allowed in the for
mal and proper manner necessary to put them 
upon the record of the court. This is the 
meaning in such phrases as "no error in the 
record," "contents of the record," "outside 
the record," etc. Southern Surety Co. v. 
Turnham, 5S Okl. 583, 160 P. 468, 469 ; Clem
ent v. First Nat. Bank, 115 Tex. 342, 282 S. W. 
558, 560 ; State v. Landecker, 100 N. J. Law, 
195, 126 A. 408, 410 ; Capitain v. Mississippi 
Valley Trust Co. (Mo. Sup.) 177 S. W. 628, 
633 ; Margolies v. Goldberg, 101 N. J. Law, 
75, 127 A. 271, 272 ; Le Clair v. Calls Him, 
106 Okl. 247, 233 P. 1087, 1091. 

' 

The "records of a corporation" import the 
transcript of its charter and by-laws, the 
minutes of its meetings-the books contain
ing the accounts of its official doings and the 
written evidence of its contracts and busi
ness transactions. U, S. v. Louisville & N. R. 
Co., 236 U. S. 318, 35 S. Ct. 363, 368, 59 L. 
Ed. 598 ; Otis-Hidden Co. v. Scheirich, 187 
Ky. 423 , 219 S. ,V. 191, 1!,}4, 22 A. L. R. 19 ; 
Birmingham News v. State, 207 Ala. 440, 93 
So. 25, 26 ; Maremont v. Old Colony Life Ins. 
Co., 189 Ill. App. 231, 232. 

In General 

--Conveyances by ' record. E·xtraordinary as
surances ; such as private acts of parliainent 
and royal grants. 

' 
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-Co urts of record.. Those whose judicial acts 
and proceedings are enrolled in parchment, 
for a perpe;t'LlJal memorial and testimony, 
which rolls are called the "records of the 
court," and are of such high and superemi. 
nent authority that their truth is not to be 
called in question. Every court of record has 
authority to fine and imprison for contempt 
of Jts authority. 3 Broom & H. Comm. 21, 30. 

-Debts of record. Those whi·ch appear to be 
due by the evidence of a court of record ; such 
as a judgment, recognizance, etc. 

-Diminution of record. Incompleteness of 
the record sent up on appeal. See Diminu
tion. 

-Matter of record. See Matter. 

-Nul tiel record. See NUl. 

-Of record. See that title. 

-Pocket record. A statute so called. Brownl. 
pt. 2, p. 81. 

-Publ ic record. A record, memorial of some 
act or transaction, written evidence of some
thing done, or document, considered as ei
ther concerning or interesting the pubUc, af
fording notice or information to the public, 
or open to public inspection. See Keefe v. 
Donnell, 92 Me. 151, 42 A. 345 ; Colnon v. Orr, 
71 Cal. 43, 11 P. 814 ; Amos v. Gunn, 84 Fla. 
285, 94 So. 615, 634 ; Steiner v. McMillan, 59 
Mont. 30, 195 P. 836, 837 ; Barrickman v. TiY
man, 155 Ky. 710, 160 S. W. 267 ; Page v. 
Harnett, 130 Misc. 239, 223 N. Y. S. 622, 623 ; 
State v. Rosborough, 156 ,La. 1049, 101 So. 
413, 414 ; Coldwell v. Board of Public Works 
of City and County of San Francisco, 187 Cal . 
mo, 202 P. 879, 882 ; Larson v. Clough, 55 N. 
D. 634, 214 N. 'W. 904, 905, 54 A. L. R. 752 ; 
People ex reI. Brownell v. Higgins, 96 Misc. 
485, 160 N. Y. S. 721, 722. 

-Record and writ clerk. Four officers of 
the court of chancery were designated by 
this title, whose duty it was to file bills 
brought to them for that purpose. Business 
was distributed among them according to the 
initial letter of the surname of the first plain
tiff in a suit. Hunt, Eq. These officers are 
now transferred to the high court of justice 
under the judicature acts. 

-Record com mission. The name of a board 
of commissioners appointed for the purpose 
of searching out, ' classifying, indexing, or 
publishing the public records of a state or 
county. 

-Record of nisI p ri us. In English law. An 
official copy or transcript of the, proceedings 
in an action, entered on parchment and 
"sealed and passed," as it is termed, at the 
proper office ; it serves as a warrant to. the 
j udge to try the cause, and is the only docu
ment at which he C�lll judicially look for in-

BL.LAW DICT.(3D ED.) 
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formation as to the nature of the proceedings 
and the issues joined. Brown. 

-Title of record. A title to real estate, evi
denced and provable by one or more convey
ances or other instruments all of which are 
duly entered on the public land records. 

-Trial by record. A species of tdal adopted 
, for determining the existence or non-exist

ence of a record. When a record is asserted 
by one party to exist, and the opposite 

. party denies its existence under the fOorm of 
a traverse that there is no such record re
maining in court as alleged, and issue is join
ed thereOon, this is called an "issue Oof nul tiel 
1'ccord," and in such case the court awards a 
trial by inspection and examination of the 
recOord. Upon this the party affirming its 
existence is bound to produce it in court on a 
day given for the purpose, and, if he fails to 
do so, j udgment is given for his adversary. 
Co. Litt. 117b, 260a ; 3 Bl. Comm. 331. 

Recorda sunt vestigia vetus,tatis et veritatis. 
Records are vestiges of antiquity and truth. 
2 Rolle, 296. 

RECO RDARE. In American practice. A 
writ to bring up judgments of justices of the 
peace. Halcombe v. Loudermilk, 48 N. C. 
491. 

RECO RDA R I  FAC I AS LOQUELAM. In 
English practice. A writ by which a suit or 
plaint in replevin may be removed from a 
county court to one of the courts of 'Vest
minster Hall. 3 Bl. Comm. 149 ; 3 Steph. PI. 
522, 666. So termed from the emphatic words 
of the old writ, by which the sheriff was com
manded to cause the plaln.t to be recorded, 
and to have the recOord before the superior 
court. Reg. o rig. 5b. 

RECO RDAT U R. In Oold English practice. An 
entry made upon a record, in order tOo prevent 
any alteration of it. 1 Ld. Raym. 211. 

An order or allowance that the verdict re
turned on the nisi prius roll be recorded. 

RECO RDER, v. L. Fr. In Norman law. To 
recite or testify on recOollection what had pre
viously passed in COourt. This was the duty 
of the judges and other principal persons who 
presided at the placit'lt:n1,; thence called "rec
ordcurs." Steph. Pl., Append. note 11. 

RECORDER, n. ' In Oold English law. A bar
rister or other person learned in the law, 
,vhom the mayor or other magistrate of 'any 
city or town corporate, having jurisdictiOon 001' 
a court of record within their precincts, as
sociated to him for his better direction in 
matters of justice and proceedings according 
to law. Cowell. 

The name "recorder" is also given to a 
magistrate, in the judicial systems o.f some 
of the states, whOo has a criminal jurisdiction 
analogous to that of a poUce judge or other 
committing magistrate, and usually a limited 

civil jurisdictio.n, and sometimes authority 
co.nferred by statute in special classes of pro
ceedings. Leigeber v. State, 17 Ala. App. 551, 
86 So. 126 ; Oity of Colton v. Superior Co.urt 
in and for San Bernardino Connty, 84 Cal. 
App. 303, 257 P. 909, 911. 

Also an officer apPOointed to make record or 
enro.lment o.f deeds and other legal instru
ments authoi'ized by law tOo be r�corded. 

RECORDER O F  LONDON.  One o.f the jus
tices of o.yer and terminer, and a justice of 
the peace of the quorum for putting the laws 
in execution for the preservation Oof the peace 
and government of the city,. B eing tb.e mouth 
o.f the city, he delivers the sentences and 
judgments o.f the court therein, and also cer
tifies and records the city customs, etc. He is 
chosen by the lord mayor and aldermen, and 
attends the business Oof the city when sum
moned by the lord mayor, etc. WhartOon. 

RECORD I NG ACTS. Statutes enacted in the 
several states relative to. the o.fficial recording 
of deeds, mortgages, bills of sale, chattel 
mortgages, etc., and the effect of such records 
as notice to. creditors, purchasers, in cum
brancers, and others interested. 

RECORDS, EARLY ENGLISH. A record 
commission was appointed in 180() by parlia
ment, which in 37 years of service printed 
many records of England, Wales and Scot
land. See their reports. Extracts from that 
on the "Statutes of the Realm" will be found 
in 2 Sel. Essays in Anglo. Amer. L. H. 171. 
See 2 Holdsw. Hist. E. L. 

RECO RD UM.  A record ; a judicial record. 
It is nsed in the phrase prout patet per re
cord,ltm, which is a formula employed, in 
pleading, for reference to a record, signifying 
as it appears from the record. 1 Chit. PI. 
385 ; Philpot v. McArthur, 10' Me. 127. 

RECOUP, or RECO U PE. To deduct, defalk, 
discount, set off, or keep back ; to withhold 
part of a demand. 

RECO UPM ENT. In practice. Defalcation or 
discount from a demand. A keeping back 
something which is due, because there is an 
equitable reason to withhold it. Tomlins. 

Recoupment is a right of the defendant to 
have a deduction from the amount of the 
pla1ntiff's damages, ' for the reason that the 
plaintiff has not complied with the cross-obli
gations or independent covenants arising un
der the same contract. Code Ga. 1882, § 2909 
(Civ. Code 1910', § 4350'). Flynn v. Barry, 
221 Mich. 422, 191 N. 'V. 215, 216 ; Luther v. 
Mathis, 211 Ill. App. 596, 60'1 ; Mack v. Hug
ger Bros. Const. Co., 153 Tenn. 260', 283 S. 'V. 
448, 449, 46 A. L. R. 389 ; E. E. Houghton & 
Co. v. Alpha Process Co., 5 Boyce (Del.) 383, 
93 A. 669', 670' ; Tilden v. E. A. Stevenson & 
Co. (Del. Super.) 130' A. 236, 237 ; Caples v. 
Morgan, 81 Or. 692, 160' P. 1154, 1157, L. R. 
A. 1917B, 760' ; Dexter-Portland Cement Co. 
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v. Acme Supply Co., 147 Va. 758, 135 S. E. 
788, 790; Heite v. Cowgill, 5 Boyce (Del.) 
197, 91 A. 652, 653 ; Moore v. Sheal, 6 Boyce 
(Del.) 101, 97 A. 237, 238 ; Merry Realty 00. 
v. Shamokin & Hollis Real Estate Co., 186 
App. Div. 538, 174 N. Y. S. 627, 630 ; Hoover 
Commercial Co. v. Humphrey, 107 Miss. 810, 
66 So. 214, 216. 

It is keeping' back something which is due because 
there is an equitable reason to withhold it ; and is 
now uniformly applied where a man brings an action 
for breach of a contract between him and the defend
ant ; and where the latter can show that some stipu
lation in the same contract was made by the plain
tiff, which he has violated, the defendant may, if he 
choose, instead of suing in his turn, recoupe his 
damages arising from the breach committed by the 
plaintiff, whether they be liquidated or not. Ives v. 
Van Eppes, 22 Wend. (N. Y. ) 156. And see Barber v. 
Chapin, 28 Vt. 413 ; Lawton v. Ricketts, 104 Ala. 430, 
16 So. 59 ; Aultman v. Torrey, 55 Minn. 492, 57 N. W. 
211 ; Dietrick v. Ely, 11 C. C. A. 266, 63 F. 413 ; The 
Wellsville v. Geissie, 3 Ohio St. 341 ; Nichols v. 
Dusenbury, 2 N. Y. 286 ; Myers v. Estell, 47 Miss. 23. 

In speaking of matters to be shown in defense, 
the term "recoupment" is often used as synonymous 
with "reduction. "  The term is ' of French origin, 
and signifies cutting again, or cutting back, and, 
as a defense, means the cutting back on the plain
tiff's claim by the defendant. Like reduction, it is 
of necessity limited to the amount of the plaintiff's 
claim. It is properly applicable to a case where the 
same contract imposes mutual duties and obligations 
on the two parties, and one seeks a remedy for the 
breach of duty by the second, and the second meets 
the demand by a claim for the breach of duty by 
the first. Davenport v. Hubbard, 46 Vt. 207, 14 Am. 
Rep. 620. 

"Recoupment" differs from "set-off" in this re
spect : that any claim or demand the defendant 
may have against the plaintiff may be used as a 
set-off, while it is not a subject for recoupment un
less it grows out of the very same transaction which 
furnishes the plaintiff's cause of action. The term is, 
as appears above, synonymous with "1'eduction ;" 
but the latter is n o t  a technical term of the law ; 
the word "defalcation," in one of its meanings, 
expresses the same idea, and is used interchange
ably with recoupment. Recoupment, as a remedy, 
corresponds to the reconvention of the civil law. 
Dexter-Portland Cement Co. v. Acme Supply Co., 
147 Va. 758, 133 S. E. 788, 790 ; Stern v. Sunset Road 
Oil Co. , 47 Cal. App. 334, 190 P. 651, 655 ; Brown v. 
Patterson, 214 Ala. 351, i08 So. 16, 17, 47 A. L. R. 
1093 ; Curtis-Warner Corporation v. Thirkettle, 99 
N. J. Eq. 806, 134 A. 299, 303 ; Lovett v. Lovett, 93 
Fla. 611, 112 So. 768, 780. 

"Recoupment" is the right to set off unliquidated 
damages, while the right of "set-off," comprehends 
only liquidated damages, or those capable of being 
ascertained by calculation. Alley v. Bessemer Gas 
Engine Co. (Tex. Civ. App.) 228 s. W. 963, 966. Re
coupment is confined to matters arising out of the 
transaction or contract upon which suit is brought, 
not depending upon whether the matter be liquidated 
or unliquidated. J. C. Lysle Miloling Co. v. North 
Alabama Grocery Co., 201 Ala. 222, 77 So. 748, 749. 
While there is a well-defined distinction betw�en 
set-off and recoupment, they are each, in a sense, 
set-offs. Lehman v. Austin, 195 Ala. 244, 70 So. 653, 
655. 

RECOURS,E. The phrase "without recourse". 
is used in the form ,of making a qualified 
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or restrictive indorsement of a hill or note. 
By these words the indorser signifies that, 
while he transfers his property in the in
strument, he does not assume the responsibil· 
ity of an indorser. See Lyons v. :E'itzpatrick. 
52 La. Ann. 697, 27 So. 111. 

R E,CO USSE .. Fr. In French law . .  Recapture. 
Emerig. Traite des Assur. c. 12, § 23. 

RECOVEREE. In old conveyancing. The 
party who suffered a common recovery. 

RECOV E R E R. The demandant in a common ' 

recovery, after judgment has been given in his 
favor. 

RECOVERY. In its most extensive sense, 
a recovery is the restoration or vindication 
of a right existing in a person, by the formal 
judgment or decree of a competent court, at 
his instance and suit, or the obtaining, by 
such judgment, of some right or property 
which has been taken or withheld from him. 
This is also called a "true" recovery, to dis
tinguish it from a "feigned" or "common" 
recovery. See Common Recovery. 

The obtaining of a thing by the judgment 
of a court, as the result of an action brought 
for that purpose. Vaughan v. Humphreys, 
153 Ark. 140, 239 S. W. 730, 22 A. L. R. 1201. 

Also, the amount finally collected, or the 
amount of judgment. In re Lahm, 179 App. 
Div. 757, 167 N. Y. S. 217, 219 ; U. S. v. Kon
:-;tovich (C. C. A.) 17 F'.(2d) 84, 85 ; McCall v. 
Atchley (Mo. App.) 19,4 S. W. 714, 717 ; San
ders v. Riddick, 127 Tenn. 701, 156 S. W. 464 ; 
Hartwig v. Eliason, 164 'Vis. 331, 159 N. W. 
943, 944. 

Final Recovery 

The final judgment in an action. Also the 
final verdict in an action, as · distinguished 
from the judgment entered upon it. Fisk v. 
Gray, 100 Mass. 19'3 ; Count Joannes v. Pang
born, 6 Allen (Mass.) 243. 

REC REANT. Coward or craven. The word 
pronounced by a combatant in the trial by 
battel, when he acknowledged himself beaten. 
3 Bl. Comm. 340. 
R'ECR I M I NAT I ON. A charge made by an 
accused person against the accuser ; in par
ticular a counter-charge of adultery or cruelty 
made by one charged with the same offense 
in a suit for divorce, against the person who 
has charged him or her. 'Vharton. 

Recrimination is a showin'g by the defend
ant of any cause of divorce against the plain
tiff, in bar of the plaintiff's cause of divorce. 
Civ. Code Cal. § 122. And see Duberstein v. 
Duberstein, 171 Ill. 133, 49 N. E. 316 ; Bohan 
v. Bohan (Tex. eiv. App.) 56 S. W. 960 ; Pease 
v. Pease, 47 Nev. 124, 217 P. 239, 240 ; Riecke 
v. Hiecke, 163 Wis. 171, 157 N. W. 747, 749, 
Ami. Cas. 1918B, 497 ; McMillan v. McMillan, . 
113 Wash. 250, 193 P. 673 ; Morrison v. Mor
rison, 38 Idaho, 45, 221 P. 156. 158. 

RECR,U IT. A newly-enlisted soldier. 
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RECRU I T I NG. "Recruiting," in Espionage 
Act June 15, 1917, tit. 1, § 3 (50 USCA § 33 
note), denouncing the offense of obstructing 
the "recruiting or enlistment service," is gain
ing fresh supplies for the forces, as well by 
draft as otherwise, and put as an alternative 
to . enlistment or voluntary enrollment. 
Schenck v. U. S., 249 U. S. 47, 39 S. Ct. 247, 
249, 63 L. Ed. 47{)1 ; Fairchild v. U. S. (C. O. A.) 
265 F. 584, 587 ; U. S. v. Prieth (D. C.) 251 F. 
'9:16, 951. 

RECTA P R I SA REG I S. In old English law. 
The king's right to prisage, or tak�rig of one 
butt or pipe of wine before and another be
hind the mast, as a custom for every ship 
laden with wines. Cowell. 

RECT I F I CAT I ON.  

Rectification of  I nstru ment 

In English law. To rectify is  to correct or 
define something which is erroneous or doubt
ful. Thus, where the parties to an agree
ment have determined to embody its terms 
in the appropriate and conclusive form, but 
the instrument meant to effect this, purpose 
(e. g., a conveyance, settlement, etc.) is, by 
mutual mistake, so framed as not to express 
the real intention of the parties, an action 
may be brought in the chancery division of 
the high court to have it rectified. Sweet. 

R'ec,tification  of Boundarie's 

BEOT1J!4 ESSE 

the parson dying, a stranger had presented 
Fitzh. Nat. Brev. 30. ' 
RECTO DE, CUSTOD I A  TE,RRIE ET HIERE. 
0 1  S. A writ of right of ward of the land and 
heir. Abolished. 

RECTO D E  DO,.E. A writ of right of dower, 
which lay for a widow who had received part 
of her dower, and demanded the residue, 
against the heir of the husband or his guardi
an. Abolished. See 23 & 24 Vict. c. 126, § 26. 
RECTO D E  DOTE U N D E  N I H I L  HABET. 
A writ of right of dower whereof the widow 
had nothing, which lay where her deceased 
husband, having divers lands or tenements, 
had assured no dower to his wife, and she 
thereby was driven to sue for her thirds 
against the heirr or his guardian. Abolished. 

RECTO D E  RAT I O NAB I LI PARTE. A writ 
of right, of the reasonable part, which lay 
between privies in blood ; as brothers in gav
elkind, sisters, and other coparceners, for 
land in fee-simple. Fitzh. Nat. Brev. 9. 

RECTO QUA N D O  (or QU I A) D O M I N US 
REM I S I T  C U R I AM.  A writ o f  right, when 
or because the lord had remitted his court, 
which lay wherre lands or tenements in the 
seignory of any lord were in demand by a 
writ . of right. Fitzh. Nat. Brev. 16. 

R ECTO SU R D I SCLA I ME R. An abolished 
An action to rectify or ascertain the bounda- writ on disclaimer. 

ries of two adjoining pieces of land may be 
brought in the chancery division of the high 
court. Id. 

Rectification of Register 

The 'rectification of a register is  the process 
by which a person whose name is wrongly en
tered on (or omitted from) a register may 
compel the keeper of the register to remove 
(or enter) his name. Id. 

RECT I F I E R. As used in the United States 
internal revenue laws, this term is not con
fined to a person who runs spirits through 
cha,rcoal, but is applied to any one who recti-

, fies or purifies spirits in any manner what
ever, or who makes a mixture of spirits with 
anything else, and sells it under any name. 
Quantity of Distilled Spirits, 3 Ben. 73, Fed. 
Cas. No. 11,494. 

RECTOR. In English law. He that bas 
full possession of a parochial church. A rec
tor (or parson) has, for the most part, the 
whole right to all the ecclesiastical dues in 
his parish ; while a vioar has an apprropria
tor over him, entitled to the best part of the 
profits, to whom the vicar is, in effect, per
petual curate, with a standing salary. 1 Bl. 
Comm. 384, 388. See Bird v. St: Mark's 
Church, 62 Iowa, 567, 17 N. W. 747. 

R ECTO R PROV I NC I IE. Lat. In Roman 
la w. The governor of a province. Cod. 1, 40. 

RECTOR SI N EC U RE. A rector of a parish 
who has not the cure of souls. 2 Steph. 
Comm. 683. 

RECTO R I A L  T I T H ES. Great or predial ti
thes. 

RECT I TU D O. Lat. Right or justice ; legal 
dues ; tribute or payment. CoweH. RECTO RY. An entire parish church, with 

all its rights, glebes, tithes, and other profits 
whatsoever ; otherwise commonly called a 
"benefice." See Gibson v. Brockway, 8 N. 
H. 470, 31 Am. Dec. 200 ; Pawlet v. Clark, 
9 Cranch, 326, 3 L. Ed. 735. 

. 

RECTO, B REVE D E. A writ of right, which 
was of so high a nature that as other writs 
in real actions were only to recover the pos
session of the land, etc., in question, this aim
ed to recover the seisin and the property, and 
thereby both the rights of possession and prop
erty were tried together. Cowell. 

A rector's manse, or !parsonage house. 
Spelman. 

RECTUM. Lat. Right ; also a trial or ac
RECTO DE ADVOCAT I O N E, ECCLESl fE. cusation. Bra�t. ; Cowell. 
A writ which lay at common law, where a 
man had right of advowson of a church, and, RECTUM ESSE. To be right in court. 
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R ECTUM ROGARE.  To ask for right ; to  deeds or  words, declares he will not be heir. 
petition the judge to do. right. Dig. 29, 2, �5. 

RECTUM, STAR E  AD. To stand trial or RED, RAED, or R E D E. Sax. Advice ; 
� bide by the sentence of the court. counsel. 

RECTUS. In the old law of descents. Right ; 
npright ; the opposite of obliquus (q. 1).). 
R ECTUS I N  CU R IA.  Lat. Right in court. 
The condition of one who stands at the bar, 
against whom no one objects any offense. 
When a person outlawed has reversed his 
outlawry, so that he can have tlie benefit of 
the la W:, he is said to -be "reotU8 in curia." 
Jacob. 

RED BOO l{ OF T H E  EXCHEQUER. An an
cien t TecOl'd, wherein are registered the hold
ers of lands per baroniam in the time of Hen
ry II., the number of hides of land in certain 
counties before the Conquest, and the cere
monies on the coronation of Eleanor, wife of

' 

Henry III. Jacob ; Cowell. 

RED-HAND ED. With the marks of crime 
fresh on him. 

RECU PE RATI O. Lat. In olr1 English law. RED TAPE.  In a derivative sense, order car
Recove'l'Y ; restitution by the sentence of a ried to fastidious excess ; system Tun out in
judge of a thing that has been wrongfully to trivial extremes. Webster v. Thompson, 
taken or detained. Co. Litt. 154a. 55 Ga. 434. 

Recuperatio, i. e .. , ad rem, per i n juriam ex
tortam sive detentam, per sententiam jud'icis 
restitutio. Co. Litt. 154a. R�overy, i. e., 
restitution by sentence of a judge of a thing 
wrongfully extorted or detained. 

Recuperatio  est alicujus rei in causam, alterius 
adductm per j ud icem aoqu isitio. Co. Litt. 154a. 
Recovery is the acquisition by , sentence of a 
judge of anything ,brought into the cause of 
another. 

RECUPERATORES. In Roman law. A spe
cies of judges first appointed to decide con
troversies between Roman citizens and stran
gers concerning rights requiring speedy rem
edy, Ibut whose jurisdiction was gradually 
extended to questions which might be brought 
before ordinary judges. Ma,ckeld. Rom. Law, 
§ 204. 

REDDENDO S I NGU LA S I NG U L I S. Lat. 
By referring each to each ; referring each 
phrase or expression to its appropriate ob
ject. A rule of construction. 

R E D D E N D U M .  Lat. In conveyancing. 
Rendering ; yielding. The technical name of 
that clause in a conveyance by which the 
grantOT creates or reserves some new thing 
to himself, out of what he had before grant
ed ; as "rendering therefor yearly the sum 
o.f ten shillings, or a pepper-corn," etc. ' That 
clause in a lease in which a rent is reserved 
to the lessor, and which commences with the 
word "yielding." 2 Bl. Comm. 299 ; Freud
enberger Oil Co. v. Simmons, 75 W. Va. 387, 
83 S. E. 995, 997, Ann. Cas. 1918A, 873. 

REDD ENS CAUSAM SC I E NT lfE. Lat. Giv
ing the Teason of his knowledge. 

Recu rrendu m  est ad extraordinarium quando In Scotch Practice 
non valet ordinariu'm . We must have recourse 
to what .is extraordinary, when what is or- A formal phrase used in depositions, pre-
dinary fails. ceding the statement of the reason of the 

witness' knowledge. 2 How. State Tr. 715. 
RECUSANTS. In English la.w. Persons who 
willfully ab�ent themselves f'rom their par
ish church, and on whom penalties were im
posed by various statutes passed during the 
reigns of Elizabeth and .T ames I. ·Wharton. 

Those persons who separate from the 
church established by law. Termes de la 
I,ey. The term was practically restricted to 
Roman Catholics. 

Reddere, n i l  aliud est q uam acceptum resti
tue're;  seu, reddere est quasi retro dare, et 
redditur l(icitur a redeu ndo, qu ia retro it. Co. 
Litt. 142. To render is nothing more than 
to restore that which has been received ; or, 
to render is as it were to give back, and it 
is called "rendering" from "returning," be
cause it goes back again. 

RECUSAT I O  TESTI S. Lat. In the civil law. R ED D I D I T  SE. 
Rejection of a witness, on the ground of in- himself. 

Lat. He has rendered 

competency. Best, Ev. Introd. 60, § 60. 

RECUSATI ON .  In the eivil law. A species 
of exception or plea to the jurisdiction, to 
the effect that the pa'rticular judge is dis
qualified from hearing the cause :by reason 
of interest or prejudice; Poth. Proc. Civile, 
pt. 1, c. 2, § 5. 

The challenge of j urors. Code Prac. I La. 
arts. 499, 500. An act, of what nature so
,ever it ma.y be, by ',which a strange .heirJ b7 

I n Old  Engl ish Practice 

A term applied to a principal who had 
rendered himself in discharge of his bail. 
Holthouse� 

R ED D I TAR I U M. In old records. A rental, 
or rent-roll. Cowell. 

REDDITARI US. In old records • .  A renter ; 
a tenant. Cowell. 
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RED D I T I O N. A surrendering or restoring ; 
also a judicial acknowledgment that the 
thing in demand belongs to the demandant, 
and not to the person surrendering. Cowell. 

REDEEM. To buy back. To liberate an 
estate or article from mortgage or pledge by 
paying the debt for which it stood as security. 
To repurchase in a literal sense ; as, to . re
deem one's land from a tax-sale. , See Max
well v. Foster, 67 S. C. 377, 45 S. ' E. 927 ; 
Miller v. Ratterman, 47 Ohio St. 141, 24 N. 
E. 496 ; Swearingen v. Roberts, 12 Neb. 333, 
11 N. W. 325 ; Closser v. McBride, 182 Mich. , 
59 1, 148 N. W. 756, 758 ; Matthews v. Stevens, 
163 Ark. 157, 259 S. 'Y. 736, 738 ; Carson v. 
Lee, 281 Mo. ' 166, 219 S. 'Y. 629, 631 ; Arends 
v. Frerichs, 192 Iowa, 285, 184 N. W. 650, 656 ; 
Mitsch v. Owens, 82 N. J. Eq. 404, 89 ��. 292, 
293 ; Leonard v. Western, 74 Mont. 513, 241 
P. 523, 525 ; Bryan v. Boyd, 100 S. C. 397, 
84 S. E. 992, 993. 

R ED EEMABLE. Subject ' to an obligation 
of . redemption ; embodying, or conditioned 
upon, a promise or obligation of redemption ; 
convertible into coin ; as, a "redeemable cur
rency." See U. S. v. North Carolina, 136 
U. S. 211, 10 S. Ct. 920, 34 L. Ed. 336. 

Subject to redemption ; admitting of re
demption or repurchase ; given or held un
der conditions admitting of reacquisition 
by purchase ; as, a "'I'edeemable pledge." 

ImDlllBrroBY ACTION 

the same or · an enhanced price. Murphy v. 
Casselman, 24 N. D. 336, 139 N. W. 802, 803 ; 
State ex reI. Curtis v. Ross, 144 La. 898, 81 
So. 386 ; Venner v. Public Utilities COmmis
sion, 30.2 Ill. 232; 134 N. E. 17, 18; 

The right of redemption is an agreement 
or paction, by which the vendor reserves to 
himself the power o;f taking back the thing ' 
sold Iby returning the price paid for it. Civ
il Code La. art. 2567. 

The process of annulling and revoking a 
conditional sale of property, by performance 
of the conditions on which it was stipulated 
to be revocable. 

The process of cancelling and annulling a 
defeasible title to land, such as is cre3:ted by 
a mortgage or a tax-sale, by paying the debt 
or fulfilling the other conditions. 

The liberation of a chattel from pledge or 
pawn, by paying the debt for which it stood 
as security . . 

Repurchase of notes, :bills, or other evi
dences of debt, (particularly bank-notes and 
paper-money,) by paying their value in coin 
to their holders. 

-Redem ption, equity of. See Equity of Re
demption. 

-Redem ption of land tax. In English law. 
The payment by the landowner of such a 
lump sum as shall exempt his land from the 
land tax. Mozley & Whitley. 

REDEEMABLE R I G HTS. , Rights which re- -Volu ntary redemption,  in Scotch " law, is 
turn to the conveyor or disposer of land, etc., when a mortgagee receives the sum due in
upon payment of the sum for which such to his own hands, and discharges the mort-
rights are granted. Jacob. gage, without any consignation. Bell. 

R E D E L I VERY. A yielding and delivering REDEM PT I O N ES. In old English law. 
back of a thing. American Brake Shoe & Heavy fines. Distinguished from misc1"icor-
Foundry Co. v. New York Rys. Co. (D. C.) dia, (which see.) 

, 

293 F. 612, 623. 

R E D E LI VE RY B O N D .  A bond given to ' a 
sheriff or other officer, who has attached or 
l evied on personal property, to obtain the re
lease and repossession · .of the property, con
ditioned to redeliver the property to the offi
cer or pay him its value in case the levy or 
attaehment is adjudged good. See Drake- v. 
SW{)Tts, 24 Or. 198, 33 P. 563. 

RED E U N D O .  Lat. Returning ; in return
ing ; while returning. . 2 Strange, 985. 

RED EVANC E. In old French and Canadian 
law. Dues payable by a tenant to his lord, 
not necessarily in money. 

REDH I BER E. Lat. In the civil law. To 
have again ; to have back ; to cause a seller 
to have again what he had before. 

R E DE M I SE.  A regranting of land demised R E D H I B I TI O N .  In the civil law. The 
or leased. 

R ED E M PT I O  O P ER I S. Lat. In Roman law, 
a contract for the hiring or letting of services, 
or for the performance of a certain work in 
consideration of the payment of a stipulated 
price. It is the same contract as "locatio 
operis," but rega'rded from the standpoint of 
the one who is to d(} the work, and who is 
called Ureaempto1" operis," while the hirer 
is eaned "wcator operis." See Mackeld. 
Rom. Law, § 408. 

REDEM PT ION. A repurchase ; a buying 
back. The act of a vendor of property in 
buying it back again from the purchaser at 

avoidance of a sale on account of some vice 
or defect in the thing sold, which renders 
it either nbsolutely useless or its use so in
convenient and imperfect- that , it must be 
supposed tha.t the buyer would not have pur
chased it had he known of the vice. eiv. 
Code La. art. 2520. 

R E D H I B I T O RY ACT I ON.  In the civil law. 
An action for redhibition. An action to 
avoid a sale on account of some vice or de
fect in the thing sold, which renders its . use 
impossible, or so inconvenient and imperfect 
that it must be supposed the buyer would not 
ha ve purchased it had he known of the vice. 
Civ. Code La. art. 2520. 



REDmBITORY DEFECT 

REDH I B I TO RY D E F ECT (or  V I CE) .. In the 
civil law. A defect in a.n artide sold, for 
which the seller may be compelled to take it 
back � a defect against which the seller is  
bound to warrant. Poth. Cont. Sale, no. 203. 

RED I SS E I S I N .  In old English law. A sec
ond 'disseisin of a person of the same tene
ments, and by the same disseisor, by whom he 
was before disseised. 3 Bl. Comm. 188. 
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I n  Fre'nch Law , 

Abatement. When a parent gives away, 
whether by gift inter vivos or by legacy, more 
than his portion disp'onible, (q. v.) the donee 
or legatee is required to submit to have his 
gift redueed to the legal proportion. 

R E D U CT I O N EX CAP ITE LECT I .  By the 
law of Scotland the heir in heritage was en
titled to reduce all voluntary deeds granted 

RED ITUS. Lat. A revenue or return ; in- to his prejudice by his predecessor within six
come or profit ; specifically, rent. ty days preceding the predecessor!"s death ; 

provided the maker of the deed, at its date, 
R ED I TUS A LB I .  White rent ; blanche . was hiboring under the disease of which he 
farm ; rent payable in silver or other money. died, and did not subsequently go to kirk or 

market unsupported. Bell. 
RED I TUS ASSISUS. A set or standing rent. 

R E D U CT I O N  I M PR O BAT I O N. In Scotch 
RED-I TUS CAP ITALES. Chief rent paid by law. One form of the action of reduction freeholders to go quit of all other services. in which falsehood and forgery are alleged 
R ED I TUS N I G R I .  Black rent ;. black mail ; against the deed or document sought to be set 
rent payable in provisions, corn, labor, etc. ; aside. 
as distinguished from "money rent," called R E D U CT I O N  I N TO POSSESS I O N. The act 
"reditus albi." 

R E D I T U S  QU I ET I  •. Quitrents (q. v.). 

RED ITUS S I CC US. Rent seck (q. v.). 

of exercising the right conferred by a chose 
in action, so as to convert it into a chose in 
possession ; thus, a debt is reduced into pos
session by payment. Sweet. 

RED MANS. In feudal law. Men who, by R E D U N DAN CY. This is the fault of intro
the tenure or custom of their lands, were to ducing superfluous matter into a legal instru
ride with or for the lord of the manor, about ment ; particularly the insertion in a plead
his business. Domesday. ing of matters foreign, extraneous, and ir

REdoBATORES. In old English law. 
Those that buy stolen cloth and turn it into 
some other color or fashion that it may not 
be recognized. Redubbers. 

R ED R AFT. In commercial law. A draft or 
bill drawn in the place where the original 
bill was made payable and where it went to 
protest, on the place where such original 
bill was drawn, or, when there is no regular 
commercial intercourse rendering that prac
ticable, then in the next best or most direct 
practicable course. 1 Bell, Comm. 406. 

R E D R ESS. The receiving satisfaction for an 
injury sustained. 

R ED U B BERS. In criminal law. Those who 
bought stolen cloth a.nd dyed it of another 
color to prevent its being identified were 
anciently so called. Cowell ; 3 Inst. 134. 

R ED UCE. In Scotch law. 
annul. 

To rescind or 

REDUCT I O  AD ABS U R D U M .  Lat. In log
ic. The method of disproving an argument 
by �howing :that it leads to an absurd conse
quence. 

REOUCTI O N .  
,I n Scotch Law 

relevant to that which it · is intended to an
swer. See Carpenter V. Reynolds, 58 'Wis. 
666, 17 N. W. 300 ; Carpenter v. West, 5 How. 
Prac. (N. Y.) 55 ; Bowman v. Sheld.on, 5 
Sandf. (N. Y.) 660 ; Plank v. Hopkins, 35 S. 
D. 248, 151 N. W. 1017, 1019. 

RE-ENACT. To enact again ; to revive. 
Police Jury of Caddo Parish V. City of Shreve
port, 137 La. 1032, 69 So. 828, 831. 

R E-ENT RY. The entering again into or re
suming possession of premises. Thus in leas
es there is a proviso for re...e,.ntry of the lessor 
on the tenant's failure to pay the rent or per
form the covenants contained in the lease, and 
by virtue of such proviso the lessor may take 
the, premises into his own hands again if the 
rent be not paid or covenants performed ; 
and this resumption of possession is termed 
"re-entry." 2 Cruise, Dig. 8 ;  Oowell. And 
see Michaels V. Fishel, 169 N. Y. 381, 62 N. E. 
425 ; Earl Orchard Co. v. Fava, 138 Cal. 76, 
70 P. 1073 ; Fleisher V. Friob, 161 N. Y. S. 
940, 944, 97 Misc. Rep. 343. 

Land Reeve 
See Land. 

R E-EXAM I NATI ON.  An examination of a 
witness after a cross-examination, upon mat
ters arising out of such , cross�exalllination. 
See Examination. 

An action brought for the purpose of re
scindiug, annulli�g, or cancelling some bond, R E-EXC HAN G E. The dnmages or expenses 
contract, or ot4er lnstrument in writing. 1 caused by the dishonor and protest of a bill of 
Forb.lnst. pt. 4, pp. 158, 15&. exchange in a foreign country, where" it was 
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payable, and by its return to the place where 
it was drawn or indorsed, and its being there 
taken up. Bangor Bank v. Hook, 5 Me. 175 ; 
Simonoff v. Granite City Nat. Bank, 279 Ill. 
248, 116 N. E. 636, 639 ; Furness, Withy & Co. 
v. Rothe (C. C. A.) 286 F. 870, 872 ; Gross v. 
Mendel, 157 N. Y. S. 357, 359, 171 App. Div. 
237. 

. 

RE-EXTENT. In English practice. A sec
ond extent made upon lands or tenements, 
upon complaint made that the former extent 
was partially performed. Cowell. 

REEF. In Mining Law. 
A vein or lode containing or supposed to 

contain minerals. 

REEV E. In old English law. A ministerial 
officer of justke. His duties seem to have 
combined many of those now confided to the 
sheriff or constable and to the justice of the 
peace. He was also called, in Saxon, "gerefa." 

RE FALO. A word composed of the three in
itial syllables "re." "fa." "Zo.," for "reoordari 
facias loquelam," (q. 'V. ). 2 Sell. Pro 160. 

REF ARE. To bereave, take away, rob. Cow
ell. 

. 
R EF ECT I O N. In the civil law. Reparation ; 
re-establishment of a building. Dig. 19, 1, 
6, 1. 
REFER. When a case or action involves 
matters of account or other intricate details 
which require minute examination, and for 
that reason are not fit to be brought before a 
jury, it is usual to 1'C!C1' the whole case, or 
some part of it, to the decision of an auditor 
or referee, and the case is then said to be re
ferred. 

Taking this word in its strict, technical use, it 
relates to a mode of determining questions which 
i8 distinguished from " arbitration," in that the lat
ter word imports submission of a controversy with
out any lawsuit having been brought, while "refer
ence" imports a lawsuit pending, and an issue 
framed or question rais8d which (and not the con
troversy itself) is sent out. Thus, arbitration is re
sorted to instead of any judicial proceeding ; while 
reference is one mode of decision employed in the 
course of a judicial proceeding. And "reference"
is distinguished from "hearing or trial," in that 
these are the ordinary modes of deciding issues and 
questions in and by the courts with aid of juries 
when proper ; while reference is an employment of 
non-judicial persons-individuals not

' 
integral parts 

of the court-for the decision of particular matters 
inconvenient to be heard in actual court. Abbott. 

To point, allude, direct, or make refer
ence to. This is the use of the word in con
veyancing and in liter.ature, where a word or 
sign introduced for the purpose of direct
ing the reader's attention to another place in 
the deed, book, document, etc., is said to 
"refer" him to such other connection. 
REFER EE. In practice. A person to whom 
a cause pending in a court is referred by 

:RBFBRBNCE 

the court, to take testimony, hear the par
ties, and report thereon to the court. See 
Refer. And see In re Hathaway, 71 N. Y. 
243 ; Betts V • .  Letcher, 1 S. D. 182, 46 N. W. 
193 ; Central Trust Co. v. Wabash, etc., R. 
Co. (C. C.) 32 F. 685 ; Jones v. Jones, 188 Mo. 
App. 220, 175 S. W. 227, 229. 

REFEREE I N  BAN I< RU PTCY. An officer ap· 
pointed by the courts of bankruptcy under the 
act of 1898 (11 USCA § 1) corresponding to 
the "registers in bankruptcy" under earlier 
statutes having administrative and quasi-ju
dicial functions under the bankruptcy law, 
and who assists the court in such cases and 
relieves the judge of attention to matters of 
detail or routine, by taking charge of all ad
ministrative matters and the preparation or 
preliminary consideration of questions re
quiring judicial decision, subject at all times 
to the supervision and review of the court. 
McCulloch V. Davenport Savings Bank (D. C.) 
226 F. 309, 311 ; Peck V. Richter (0. C. A.) 
217 F. 880, 882 ; In re Carl Dernburg & Son 
(C. C. A.) 5 F.(2d) 37, 38. 

REFER EES, C O U RT O F. In the passage of 
private' bills through the house of commons, 
the practice was adopted in 1864 of the ap
pointment of referees on such bills, consist
ing of the chairman of ways and means and 
not less than three other persons to be ap
pointed by the speaker. The referees were 
formed into one or more courts, three at least 
being required to constitute each court, a 
member in every case being chairman, but re
ceiving no salary. The referees inquired into 
the proposed works, etc., and reported to the 
house. 'The committees of the house on any 
bill might also refer any question to the ref
erees for their decision. It was also ordered 
in 1864 that the referees should decide on all . 
petitions as to the right of the petitioner to 
be heard. i. e., his locus standi. A court of ref
erees was specially constituted for the adjudi
cation of this right, called locus standi. A 
series of reports of the court of referees on 
private bills in parliament, called Locus Stan
di reports, has been published since 1867. 

R EFER EES, O F F I C I A L. Officials in the 
King's Bench Division of the High Court of 
Justice in England, created by the judicature 
acts. They are three in number. They try 
such questions and actions as may be refer
red to them, and act as arbitrators in certain 
cases. 

R EFERENCE. 
I n Contracts 

An agreement to submit to arbitration ; the 
act of parties in submitting their controversy 
to chosen referees or arbitrators. 

I n  Practice 

The act of sending a cause pending in court 
to a referee for his examination and decision. 
State v. Innes, 89 Kan. 168, 130 P. 677, 680 ; 
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Jones v. Jones, 188 Mo. App. 220, 175 S. W. plea or indictment on the ground of its fail-
227, 230. See Refer. ing to include such superfluous matter. See 

I n Com mercia) Law 

The act of sending or directing one per
son to another, for information or advice 
as to the char,acter, solvency, standing, etc., 
of a third person, who desires to open busi
ness relations with the first, or to obtain cred
it- with him. 

REFERENCE I N  CASE O F  N EED. When a 
person draws or jnqo:rses a bill of exchange, 
he sometimes adds the name of a person to 
whom it may be presented "in case of need ;" 
i. e., in case .it , is dishonored by the original 
drawee or acceptor. Byles, Bills, 261. 

REFERENCE TO R
'
ECORD. Under the Eng

lish practice; when an action is commenced, 
an entry, of it is made in the cause-book ac
cording �tp the year, the initial letter of the 
surname , of the first plaintiff, fll1d the place 
of the ac�ion, in numerical order among those 
commenced in the same year. c. g., "1876, A. 
26 ;" and all subsequent documents in the 
action (such as pleadings and affidavits) bea r  
this mark, which i s  called the "reference to 
the record." Sweet. 

REFI;.A�N DAR I US. An officer by whom the 
order ,Of causes was laid before the Roman 
emper'ot, the desires of petitioners made 
knowIK � ' and answers returned to them. 
Vicat!:

'Yoc. Jur. ; Calvin. 

REFE:RENDARY. In Saxon law. A master 
of requests ; an officer to whom petitions to 
the king were referred. Spelman. 

State v. Gallimon, 24 N. C. 377 ; State v. 
Peak, 130 N. C. 711, 41 S.  E; 887. 

R EFORM. To correct, rectify, amend, re

model. Instruments inter partes may be rc

jormeit, when defective, by a court of equity. 
By this is meant that the court, after ascer
taining the real and original intention of the 
parties to a deed or other instrument, (which 
intention they failed to sufficiently express, 
through some error, mistake of fact, or inad
vertence,) will decree that the instrument be 
held and construed as if it fully and tech
nically expressed that intention. See Sulli
van v. Haskin, 70 Vt. 487, 41 A. 437 ; De Voin 
v. De Voin, 76 Wis. 66, 44 N. W. 839 ; Dawson 
County State Bank v. Durland, 114 Neb. 605, 
209 N. W. 243, 245 ; Ohurchill v. Meade, 92 
Or. 626, 182 P. 368, 371 ; Gross v. Yeskel, 100 
N. J. Eq. 293, 134 A. 737. 

It is to be observed that "reform" is: sel
dom, if ever, used of the correction of defec
tive pleadings, judgments, decrees or other 
judicial proceedings ; "amend" being the 
proper term for that use. Again, "amend" 
seems to connote the idea of ' improving that 
which may have bE:en well enough before, 
while "reform" might be considered as: prop
erly applicable only to something which be
fore was quite worthless. 

R EFORM ACTS. A name bestowed on the 
statutes 2 Wm. IV. c. 45, and 30 & 31 Vict. 
c. 102" passed to amend the representation of 
the people in England and Wales ; which in
troduced extended amendments into the sys
tem of electing members of the house of com-

R E F EREN DO S I N G U LA S I N G U L I S. Lat. mons. 
Referring individual or separate words to 

REFO RMAT I O N. separate suhjects ; making a distributive ref
erence of words in an instrument ; a rule of 
ceTIstruction. 

See Reform. 

R EFEREN D U M. In international law. A 
cOmmt1nication sent by a diplomatic repre
.sentati·ve to his home government, in regard 
to matters· p:-esented to him which he is un
able or unwilling to decide without further 
'instructions: . 

In the modern constitutional law of Switz
erland and elsewhere, the rcjerenitum is a 
methon ' of submitting an important legisla
tive measure to a direct vote of the whole 
pecple. See Kanderly v. Portland, 44 Or. 
118, 74 P. 710, 75 P. 222 ; In re Pfahler, 150 
Cal. 71. 88 P. 270. 11 L. R. A. (N. S.) 1092, 
11 Ann. Cas. 911 ; Pa.cific States Telephone & 
Telegr,aph 00. v; Oregon, 223 U. S. 118, 32 
'Sup. Ct: 224, 56 L. Ed. 377 ; Kiernan v. Port
land, 223 U. S. 151, '32 Sup. Ct. 231, 56 L. Ed. 
386 ; Plebiscite ; Initiative. 

REF I N EM ENT. A term sometimes employed 
to deilcribe werbiage inserted in a pleading 

REFORMATO RY. Tlhis term is of too wide 
and uncertain signification to support a be
quest for the building of a "boys' reforma
tory." It includes all places and institutions 
in which efforts are made either to cultivate 
the intellect, instruct the conscience, or im
prove the conduct ; places in whiCh persons ' 
voluntarily assemble, receive instruction, and 
submit to discipline, or are detained therein 

·for either of these purposes by force. Hughes 
v. Daly, 49 Conn. 35. But see McAndrews v. 
Hamilton County, .105 Tenn. 399, 58 S. W. 
483 ; McKinnon v. Second Judicial District 
Court in and for Washoe County, 35 Nev. 494, 
130 P. 465, 468. 
R EFORMATO RY SCHOOLS. In English 
law. Schools to which convicted juvenile 
offenders (under sixteen) may be sent by 
order of the court before which they are 
tried, if the offense be punishable with penal 
servitude or imprisonment, and the sentence 
be to imprisonment for ten days or more. 
Wharton. 

or ' 
iQ.dictme�t, 'over and Iil,bove what is neces- REFRESH ER. .In English law. -A further 

sary to be set forth ; or an objection to a or additiO�1 fee to counsel in a'  long , cas�, 
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which may be, but is not necessarily, allowed U. S. v. Krafft (0. C. A.) 249 F. 919, ' 925 ; 
on taxation. America n Nat. Bank of Ardmore v. National 

BanI,;: of Claremore, 119 Ok!. 149, 249 P. 424, 
R EFR ESH I N G  T H E  M EM O RY. The act of 428. 
a witness who consults his documents, memo- An option. Hake v. Groff, 205 · N. W. 145;  
rando, or books, to bring more distinctly to 146, 232 Mich. 233. his recollection the details of past events or 
transactions, concerning which he' is testify- R E FUSE, v. TO' deny a request or demand. 
ing. Burns v. Fox, 113 Ind. 206, 14 N. E. 541. 

REFU N D .  To repay or restore ; to return 
money had by one party of ano.1Jher. See 
Rackliff v. Greenbush, 93 Me. 99, 44 A. 375 ; 
Maynard v. Mechanics' Nat. Bank, 1 Brewst. 
(Pa..) 484 ; Gutch v. Fosdick, 48 N. J. Eq. 
353, 22 A. 590, 27 Am . St. Rep. 473 ; First 
Nat. Bank v. Wallace, 50 N. D. 330, 198 N. 
W. 303, 305 ; Cash v. Portland Ry., Light & 
Power Co., 92 Or. 81, 179 P. 909, 910 ; Davis 
v. First Nat. Bank of Oakland, 28 Ariz. 621, 
229 ,Po 391, 395 ; Oity of Long Beach v. Lisen
by, 180 Oal. 52, 179 P. 198, 201. 

REFU N D I NG B O N D .  A bond given to an ex
ecutor by a legatee, upon receiving payment 
of the legacy, conditioned to refunit the same, 
or so much of it as may be necessary, if the 
assets prove deficient. 

REFUN DS. In the laws of the United States, 
this term is used to denote sums of money 
received by the government or its officers 
which, for any cause, are to be refunded or 
restored to the parties paying them ; such as 
excessive duties or taxes, duties paid on 
goods destroyed by accident, duties received 
on goods which are re-exported, etc. 

REFUSAL. The act of one who has, by law, 
a right and power of having or doing some
thing of advantage, and declines it. Also, 
the declinatiDn of a request or demand, or 
the omissiDn to comply with ' some require
ment of law, as the result of a positive in
tention to disobey. In the latter sense, the 
wDrd is often coupled with "neglect," as if a 
party shall "neglect or refuse" to pay a tax, 
file an official bDnd, obey an order of court, 
etc. But "neglect" signifies a mere omission 
of a duty, which may happen through. inat
tention, dilatoriness, mistake, ' or inability to 
perform, while "refusal" implies vhe pDsitive 
denial of an application or command, or at 
least a 'mental determination not to' comply. 
See Thompson v. Tinkecom, 15 Minn. 299 (Gil. 
226) ; People v. Perkins, 85 Cal. 509, 26 P. 
245 ; Kimball v. Rowland, 6 Gra,y (Mass.) 
225 ; Davis v. Lumpldn, 106 Ga. 582, 32 S. E. 
(;26 ; Burns v. Fox, 113 Ind. 205, 14 N. E. 541 ; 
Cape Elizabeth v. Boyd, 86 Me. 317, 29 A. 
1062 ;  Taylor v. Mason, 9 ·Wheat. 344, 6 I,. 
Ed. 101 ; Mackey v. U. S. (C. C. A.) 290 If. 
18, 21 ; Stokes v. Watkinson, 189 -Cal. 79, 207 
P. 689, 600 ; Board of Sup'rs of Jefferson 
County v. LeSsing, 129 Miss. 1, 91 SQ. (l1)7, 
n98 ; In re Blitz (D. C.) 232 F. 276 ; Osborne 
Y. InternatiDnal Ry. Co., 226 N. Y. 421, 123 
X. E. 849, 850 ; OslJorn v. Iuternational Ry. 
Co., 08 Misc. Rep. 7, 161 N. Y. S. 1042, 1043 ; 

REFUSE, n. That which is refused or re
jected as useless or worthless. Baltimore & 
O. R. Co. v. Oarnegie Steel Co. (D. C.) 251 
F. 682, 684 ; Destructor CD. v. City of Atlan
ta (D. C.) 232 F. 746, 777 ; Pantlind v. Oity 
of Grand Rapids, 210 Mich. 18, 177 N. W. 
302, 305, 15 A. L. R. 280 ; Longstean v. Owen 
McOaffrey's Sons, 95 Oonn. 486, 111 A. 788, 
792 ; Coal & Delivery Co. v. Howard (C. O. 
A.) 265 F. 566, 509. 

R E FUTANT IA. In DId recDrds. An acquit
tance or acknDwledgment of renouncing all 
future claim. Cowell. 

REG. G EN .  An abbreviation of "Regula Gen
eralis," a general rule, (of cDurt.) 

R EG. J U D. An abbreviation of "Registrttm 
Judioiale," the register of judicial writs. 

REG. L I B. An abbreviation of "Registrarii 
Libel'," the register's book in chancery, con
taining all decrees. 
R EG. O R I G. An abbreviatiDn of "Registrum 
Originale," the register of original writs. 

R EG. P L. An abbreviatiDn of "Regula Placi
taniti," rule of pleading. 
REGAL F I S H .  Whales and sturgeons, so 
called in English law, as belonging to the 
king by prerogative when cast on shore Dr 
caught near the cDast. 1 Bl. CDmm. 290. 
REGALE. In old French law. A payment 
made to the se-igneur of a fief, on the election 
of every bishop or other ecclesiastical feuda
tory, corresponding with the reJief paid by a 
lay feudatory. Steph. Lect. 235. 
REGALE EP I SCOPO R U M .  The temporal 
rights and privileges of a bishop. Cowell. 
REGALI A seems to be an abbreviatiDn of 
"jura regalia," royal rights, or those rights 
which a king has by virtue of his prerogative. 
Hence owners of counties palatine were for
merly said to have J'jura regalia" in their 
counties as fully as the king in '!his palace. 1 
BI. Comm. 111. The term is sDmetimes used 
in the same senSe in the Spanish law. Sep 
Hart v. Burnett, 15 Oal. 566. 

Some writers divide the royal prerogative 
into maiora and minora regal1,a, the former 
including the regal dignity and power, the 
latter the revenue or fiscal prerogatives of 
the crDWll. 1 BI. Oomm. 117. 
REGALIA FAC ERE. To do hDmage Dr fealty 
to the sovereign by a bishop when he is in
vested with the regalia. 
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REGALI TY. A territorial jurh:diction in 
Scotland conferred by the crown. The lands 
were said to be given in libermn rcgalitatem, 
and tihe persons receiving the right were 
termed "lords of regality." Bell. 

R EGARD. In old English law. InspectiO'n ; 
supervision. Also a reward, fee, or perqui
site. 

REGARD, CO U RT O F. In fO'rest law. A tri
bunal held every third year, for the lawing 
or expeditation of dogs, to prevent them frO'm 
chasing deer. Cowell. 

R EGARD O F  TH E FORE8,T. In old English 
law. The oversight or inspection of it, or the 
office and province of the regarder, who is to 
gO' through the whole forest, and every baili
wick in it, befO're the holding O'f the sessions 
of the fO'rest, or justice-sea t, to see and in
quire after trespassers, and fO'r the survey 
of dogs. Manwood. 

R EGARDANT. A term which was applied, 
in feudal law, to a villein annexed to a man
or, and having charge to' do all base services 
within the same, and to see the same freed 
from all things that might annoy his lord. 
Such a villein regardant was thus opposed 
to' a villein en gros, who was transferable 
by deed from one owner to another. Cowell ; 
2 Bl. Comm. 93. 

R EGARDER O F  A FOR EST. An ancient 
officer of the forest, whose duty it was to' 
take a view of the forest hunts, and to in
quire concerning trespasses, offenses, etc. 
Manwood. 

R E G E  I N CONSU LTO. Lat. In English law. 
A writ issued from the sO'vereign to the judg
eS, nO't to proceed in a cause which may prej
udice the crown, until advised. Jenk. Cent. 
97. 

REGENCY. Rule ; government ; kingship. 
'r,he man or body of men intrusted with the 
vicarious government of a kingdO'm during 
the minority, absence, insanity, or other dis
ability of the king. 

REQ ENT. A governor or ruler. One who 
vicariously administers the government of a 
kingdom, in the name of the king, during 
the lattm-'s minority or other disability. 

A .master, ' governor, director, or superin
tendent of a public institution, particularly a 
.college or university. 

In the canon law, it signifies a master or 
professO'r of a college. Diet. du Dr.. Oan.. 

Regia dignitas est indivisibil is, et q urel ibet alia 
derivati"a d'ignitas est si mi l iter indivisibilis. 4 
Inst. 243. The kingly power is indivisible, 
and every other derivative power is similarly 
indivisihle . .  
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REG I A M  MAJ ESTAT EM. A collectiO'n of the 
ancient law� of Scotland. It is said to have 
been compiled by order of David I., king of 
Scotland, who reigned frO'm A. D. 1124 to 
1153. Hale, Com. Law, 271. 

R EG I C I D E. The murder of a sovereign ;  al
sO' the person whO' commits such m�rder. 

REG I DOR. In Spanish law. One of a body, 
never exceeding twelve, who formed a part 
of the ayuntamiento. The office of regidor 
was held for life ; that is to say, during the 
pleasure of the supreme authority. In mO'st 
places the office was purchased ; in some 
cities, however, they were elected by persO'ns 
of the dis:trict, called "capitulares." 12 Pet. 
442, note. 

REG I M E. In French law. A system of rules 
or regulations. 

REG I M E  D OTAL. The dot, being the proper
ty Which the wife brings to the husband as 
her contribution to the support of the bur
dens of the marriage, and which may either 
extend. as well to future as tOo present prop
erty, or be expressly confined to the present 
property of the wife, is subject to certain 
regulations which are summarized in the 
phrase "regime dotal." The husband has 
the entire administration during the mar
riage ; but, as a rule, where the dot consists 
of immovables, neither the husband nor the 
wife, nor both of them toge1Jher, can either 
sell or mortgage it. The dot is returnable 
upon the dissolution of the marriage, whether 
by death or otherwise. Brown. 

REG I M E EN C O M M U NAUTE. The commu
nity of interests between hushand and wife 
which arises upon their marriage. It is ei
ther (1) legal or (2) conventional, the· former 
existing in the absence of any "agreement" 
properly so caned, and arising from a mere 
declaration of community ; the latter arising 
from an "agreement," properly so called. 
Brown. 

R EG I M I ENTO. In Spanish law. The body 
of regidO'res, who never exceeded twelve, 
forming a part of the municipal council , or 
ayun.tamiento, in every capital of a '  jurisdic
tion. 12 Pet. 442, note. 

R EG I NA. Lat. The queen. 

REG I 0 ASS ENSU. A writ whereby the sov
ereign gives his assent to the election of a 
bishop. Reg. Orig. 294. 

R E G I STER. An officer authorized by law 
to keep a record called a "register" or "reg
istry ; "  as the register for the probate of wills. 

A book containing a rec'Ord of facts as they 
occur, kept by public authority ; a register 
of births, marriages, and burials. 

REGIA V I A. Lat In old English law. The REG I STER I N  BAN I<RU PTCY. An officer of 
royal way ; the king's highway. Co. Litt.' 56a .. ' the courts of bankruptcy. ' Wider the earlier 
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acts of congress in that behalf, having sub
stantially the s�me powers .and duties as the 
"referees in bankruptcy" under the act of 1898 
(11 USCA). See Referee. 

REG I STER OF DEEDS. The name given in 
some states to the officer whose duty is to 
record deeds, mortgages·, and other instru
ments affecting realty in the official books pro
vided and kept for that purpOose ; more com
monly called "recorder of deeds." 

REG I STER O F  LAN D  O F F I CE. A federal 
officer appointed for each federal land dis
trict, to take charge of the local records· and 
attend to the preliminary matters connected 
with the sale; , pre-emption, or other disPOosal 
of the public lands within the district. See 
Rev. St. U. s. ,§ 2234 (43 USGA § 72). 

REG I STER O F  PATENTS. A bOook of pat
ents, directed by St. 15 & 16 Viet. c. 83, § 34, 
passed in 1852, to be kept at the specification 
office, fOol' public use. 2 Steph. Comm. 29, 
note t. 

REG I STER O F  SH I PS. A register kept by 
the collectors of customs, in which the names, 
ownership, and other facts relative to mer
chant vessels are required by law to be en
tered. This register is evidence of the na
tionality and privileges of an American ship. 
The certificate of such registration, given by 
the collector to the owner or master of the 
ship, is aiso called the ship's register." Ra
palje; & Lawrence. 

REG I ST E R  OF T H E  TREASU RY. An officer 
of the United States treasury, w:p.ose duty is 
to keep all accounts of the receipt and expend
iture of public money and of debts due to or 
from the United States, to preserve adjusted 
accounts with vouchers and certificates., tOo 
record warrants drawn upon the treasury, to 
sign and i�sue gQvernment · securities, and 
take charge of the registry of , vessels under 
United States laws. See Rev. st. U. S. § 312 
(31 USCA § 161) and section 313. 

' R EG I STER O F  W I LLS. An Oofficer in some Oof 
the states, whos� function is ,to record and 
preserve all wiils admitted to probate, t() is� 
sue letters testamentary or of administration, 
to receive and file accounts of executors, etc., 
and generally to act as the clerk of the pro
bate court. 

BEGISTB.A.TIO'N 

a registered bond, the name of the owner Qr 
lawful holder is entered in a register or rec
Qrd, and it is not negotiable or transferable 
except by an entry on the register, and checks 
or warrants are sent to the registered holder 
for the successive installments of interest as 
they fall due. A bond with interest coupons 
attached is transferable by mere delivery, and 
the coupons are payable, as due, to the per
son who shall present them for payment. But 
the bond issues of many private corporations 
now provide that the individual bonds "may 
be registered as to principal," leaving the in
terest coupons payable to bearer, or that they 
may be registered as to both principal and 
interest, at the option of the holder. See Ben 
well v. New York, 55 N. J. Eq. 260, 36 A. 668. 

REG I STERED TONNAGE. The registered 
tonnage of a vessel is the capacity or cubical 
contents , of the ship, or the amount of weight 
which she will carry, as ascertained in some 
proper manner and entered on an official reg
ister or record. See Reck v. Phrenix Ins. Go., 
54 Hun, 637, 7 N. Y. S. 492 ; Wheaton v. Wes
ton (D. C) 128 F. 153. 

REG I STERED T RADE-MARI<. A '  trade
mark filed in the United States patent office, 
with the necessary description and other 
statements required by the act of congress, 
and there duly recorded, securing its exclu
sive use to the person causing it to be regis
tered. Rev. St. U. S. § 4937. 

REG I STERED VOTE RS. In Virginia, this 
term refers to the persons whose names are 
placed upon the registration books provided 
by law as the sole record or memorial of the 
duly qualified voters of the state. Chalmers 
v. Funk, 76 Va. 719. 

REG I STE'R'S C O U RT. In American law. A 
CO'\1Tt in the state of Pennsylvania which has 
jUl:isdiction in matters of probate. 

REG I STRANT. One' who registers ; particu
larly, one who registers anything (e. y., a 
trade-mark) for the purpose of securing a 
right or privilege granted by law on condition 
of such registration. 

. 

REG I STRAR. An officer who has t4e custody 
or keeping of a registry or register. This 
word is used in England ; "register" is more 
common in America. 

REG I STER O F  WR I TS. A book preserved in R.E.G I STRAR G E N E RAL. In English law. 
the English court of chancery, in which were An officer appointed by the crown under the 
entered the various forms of original and ju- great seal, to whom, subject to such regula
dicial writs. ' tions as shall be made by a principal secre· 

tary . .  of state, the general superintendence of 
REG I STERED. Entered or recorded in some the whole system Oof registration Oof births 
official register or record OIl' list. See State deaths, and marriages is intrusted. 3 Steph: 
v. McGuire, 183 Iowa, 927, 167 N. W. 592, 594. Comm. 234. 

REG I STERED BOND. The bonds of the REG I ST RA R I US. In old English law. A no· 

United States government (and of many mu- tary ; a registrar or register. 

nicipal and private corporations) are either REG I STRAT I O N .  Recording ; inserting in 
registered or "coupon bonds." In the case of an official register ; enrollment, as registra-
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tion of voters ; the act of making a list, cat- were enacted, and the successive years of the 
alogue, schedule, or register; particularly of reign of any king or queen are denominated 
an official character, or of making entries the "regnal years." 

, 

. therein. In re Supervisors of Election (0. �.) 
1 F. 1. REG NANT. One having authority as a king ; 

Any schedule containing a list of Yoters, one in the exercise of royal authority. 

the being upon which constitutes a prerequi- REG N I  PO P U L I .  A name given to the people 
site to vote. of Surrey and Sussex, and on the sea-coasts 

A special registration as distinguished from of Hampshire. Blount. 
a "general registration" is one designed for a 
particular election which becomes functus of- REG N U M  ECC LES I AST I C U M. The ecclesi
ficio when that election has been had. A gen- astieal kingdom. 2 Hale, P. O. 324. 
eral registration is one made up under gen-
eral rules. Cowart v. Gity of Waycross, 159 Reg n u m  non est d'ivisibi le. Co. Litt. 165. The 

Ga. 589, 126 S. E. 476, 479. kingdom is not divisible. 

REG I ST RAT I O N O F  STO CK. In the practice 
of corporations this consists in recording in 
the official books of the company the name 
and address of the holder of each certificate 
of stock, with the date of its issue, and, in 
the case of a transfer of stock from one hold
er to another, the names of both parties and 
such other details as will identify the trans
action and preserve a memorial or official l;ec
ord of its essential facts. See Fisher v. Jones, 
82 Ala. 117, 3 So. 13. 

REG I STRUM BREV I U M .  The register of 
writs, (q. v.) 

REG I ST RY. A register, or book authorized 
or recognized by law, kept for the recording or 
registration of facts or documents. 

The act of recording or writing in the reg
ister or depositing in the place of public rec
ords. Schneidau v. New Orleans Land Co., 
132 La. 264, 61 So. 225, 232. 

I n  C o m mercial Law 

The registration of a vessel . at the custom
house, for the purpose of entitling her to the 
full privileges of a British or Amerlcan built 
vessel. 3 Kent, Oomm. 139; Abb. Shipp. 58-
96. 

R EG I ST RY O F  D EEDS. The system or or
ganized mode of keeping a public record of 
deeds, mortgages, and other instruments af
fecting title to real property. See Friedley 
v. Hamilton, 17 Sergo & R. (Pa.) 71, 17 Am. 
Dec. 638 ; Castillero v. U. S., 2 Black, 100, 17 
L. Ed. 360. 

REG I U S  PRO FESSOR. A royal professor or 
reader of lectures founded in the English 
universities by the king. Henry VIII. found
ed in each of the universities five professor
ships, viz., of divinity" Greek, Hebrew, law, 
and physic. Colwell. 

REGLA M E N'TO .  In Spanish colonial law. .A. 
written instruction given . by a competent au
thority, without the observance of any pe
culiar form. Schm. Oivil Law, Introd. 93, 
note. 

REGNA L YEARS. Statutes of' the British 
parliament are usually cited by the name and 
year of the so:vereign . in whose reign they 

REGRANT. In the English law of real prop
erty, when, after a person has made a grant, 
the property granted comes back to him, (e. g., 

by escheat or forfeiture,) and he grants it 
again, he is said to regrant it. The phrase is 
chiefly used in the law of copyholili;:' 

REG RAT I N G. In old English law. The of
fense of buying or getting into one's hands at 
a fair or market any provisions, corn, or oth
er dead victual, with the intention of selling 
the same again in the same fair or market, or 
in some other within four miles thereof, at a 
higher price. The offender was termed a 
"regrator." 3 Inst. 195. See Forsyth Mfg. 
Co. v. Oastlen, 112 Ga. 199, 37 S. E. 485, 81 
Am. St. Rep. 28. 

REGRESS is used principally in the phrase 
"free entry, egress, and regress" but it is also 
used to signify the reentry of a person who 
has beeJl disseised of land. Co. Litt. 318b. 

REGULA. Lat. In practice. A rule. ReguZa 
generalis, a general rule ; a standing rule or 
order of a court. Frequently abbreviated. 
"Reg. Gen." 

R E G U LA CATO N I ANA. In Roman law. The 
rule of Cato. A rule respecting the validity 
of dispositions by will. See Dig. 34, 7. 

Regula est, j u ris q uidem ignorantiam cuique, no
cere, facti vero ignorantiam non nocere. God. 1, 
18, 10. It is a rule, that every one is preju-

. 

diced by his ignorance ·of law, but not by his 
ignorance of fact. 

Regula pro lege, si deficit lex. In default of the 
law, the maxim rules. 

REG U LIE G E N E RA LES. Lat. General 
rules, which the courts promulgate from time 
to time for the regulation of their practice. 

REGU LAR. Oonformable to law. Rooney Y. 
City of Omaha, 104 Neb. 260, 177 N. W. 16G, 
167. 

According to rule ; as opposed to that �hich 
constitutes an exception to the rule or is not 
within the rule. See Zulich v. Bowman, 4� 
Pa. 87; Myers v. Rasback, 4 How. Prac. (N. 
Y.) 85. The term implies uniformity, contin
uity, consistency, and method, and excludes 
the idea of that which is occasional, accident-
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aI, incidental, or casual. carter v. Reardon· 
Smith Line, i48 Md. 545, 129 A.· 839, 843. 

As to ' regular "Clergy," "Deposit," "Elec· 
tion," "Indorsement," "Meeting," "Naviga· 
tion," "PrOcess," "Session," and "Term," see 
those titles. . 

REG U LAR A N D  ESTA B L I S H E D  PLACE O F  
BUS I N ESS. Under Judicial Code, § 48 (28 
USCA § 10m, permitting patent infringement 
suits to be brought in the district in which 
defendant committed acts of infringement and 
has a regular and established place of busi
ness, a "regular" place of business is one 
where business is carried on regularly, and 
not temporarily, or for some special work or 
particular transaction, while an "established" 
place of business must be a permanent vlace 
of business, and a "regular and esta'blished 
place of business" is one where the same busi
ness in kind, if not in degree, as that done at 
the home office or principal place of business, 
is carried on. Winterbottom v. Casey (D. C. 
Mich.) 283 F. 518, 521. For typical cases hold
ing that such a place of business existed, see 
McKinnon Chain Co. v. American Ohain Co. 
(D. O.) 25·9 F. 873 ; Smith v. Jj"'arbenfabriken 
of Elberfeld Co. (C. C. A.) 203 F. 476, 479. For 
cases in which the opposite result was 
reached, see W. S. Tyler Co. v. Ludlow-Saylor 
Wire Co., 236 U. S. 723, 35 S. Ct. 458, 45,9, 59 
L. Ed. 80'8 ; Rosenbluth v. Hudson Motor Car 
Co. (D. C.) 265 F. 680, 632 ; American Electric 
'Welding Co. v. Lalance & Grosjean Mfg. 00. 
(D. C.) 256 F. 34, 35. 

Power to regulate is PQwer to establish rea
sonable limitations but does not generally in
clude power to prohibit. In re Opinion of the 
Justices, 232 Mass. 605, 124 N. E. 319, 321 ; '  
Simpkins v. State, 35 Okl. Cr. 143, 249 P. 168, 
170. 

The power to regulate commerce, vested in con
gress, is the power to foster, prot�ct and control 
commerce, to prescribe the rules by which it shall be 
governed, that i\'l, the conditions upon which it shall 
be conducted, to determine when it shall be free, 
and when subject to duties or other exactions. The 

power also embraces within its coutrol all the in
strumentali�ies by which that commerce may be car
ried on, and the means by which it may be aided 
and encouraged. Gloucester Ferry Co. v. Pennsyl
vania, 5 S. Ct. 826, 114 U. S. 196, 29 L. Ed. 158. And 
see Gibbons v. Ogden, 9 Wheat. 227, 6 L. Ed. 23 ; Gil
man v. Philadelphia, 3 Wall. 724, 18 L. Ed. 96 ; Wel
ton v. Missouri, 91 U� S. 279, 23 L. Ed. 347 ; Leisy v. 
Hardin, 10 S. Ct. 681, 135 U. S. 100, 34 L. Ed. 128 ; 
Kavanaugh v. Southern R. Co., 120 Ga. 62, 47 S. E. 
526 ; Dayton-Goose Creek Ry. Co. v. U. S., 44 S. ct. 
169, 172, 263 U. S. 456, 68 L. Ed. 388, 33 A. L. R. 47? 

R E G U LAT I O N. The act of regulating ; a rule 
or order prescribed for management or gov
ernment ; a ·  regulating principle ; a precept. 
See Curry v. Marvin, 2 Fla. 415 ; Ames v. 
Union Pac. Ry. Co. (C. C.) 64 F. 178 ; Hunt 
v. Lambertville, 45 N. J. Law, 282 ; Curless v. 
Watson, 180 Ind. 86, 102 N. E. 497, 499. 

REG U LAT I O N  CHARG E. Charge exacted 
for privilege or as condition precedent to' car
rying on business. Duff v. Garden City, 122 
Kan. 390, 251 P. 1091, 1092. 

R E G U LA R  C O U RSE O F  B US I N ESS. Nor- REGU LUS. Lat. In Saxon law. A title 
mal operations which constitute business. sometimes given to the earl or comes, in old 
Sg'attone 

. 
v. Mulholland & Gotwals, 290 Pa. charters. Spelman. 

311, 138 A. 855� 857, 58 A. L. R. 1463. 
REHABERE FAC I AS S E I S I NAM. When a 

Regulariter non  valet pactum de re mea non sheriff in the "habere faCias seisinam" had de
a Jienanda. Co. Litt. 223. It is a rule that a livered seisin of more than he ought, this ju
compact not to alienate my property is not dicial writ lay to make him restore seisin of 
binding. the excess. Reg. Jucl. 13, 51, 54. 

REGU LARLY. At fixed and certain intervals, 
regular in point of time. Lamb v. Board of 
Auditors of Wayne County, 235 Mich. 915, 200 
N. W. Hl5, 100. In accordance with some con
sistent or periodical rule or practice. Green 
v. Benedict, 102 Conn. 1, 128 A. 20, 21� 

REG U LARS. Those who profess and follow 
a certain rule of life, (regula,) belong to a re
ligious order, and observe the three approved 
vows of property, chastity, and obedience. 
Wharton. 

REG U LATE. To fix, establish, or control ; 
to adjust by rule, method, or established 
mode ; to' direct by rule or restriction ; to 
subject to govel'l1ing principles or laws. State 
v. Ream, 16 Neb. 6')3, 21 N. W. 398 ; Al'l1old v. 
Sullenger, 200 CuI. 632, 254 P. 267, 268 ; Lauck 
v. Reis, 310 Mo. 184, 274 S. W. 827, 832 ; In re 
Siracusa, 12'5 Misc. 8b2, 212 N. Y. S. 400, 403 ; 
Southern R. Co. v. Ru.;sell, 133 Va. 292, 112 S. 
E. 7000, 703. 

REHAB I L I TATE. In Scotch and French 
criminal law. To reinstate a criminal in his 
personal rights which he has lost by a judicial 
sentence. Brande. 

REHAB I L I TAT I ON.  

In  French and Scotch C ri m inal Law 

The reinstatement of a criminal in his per
sonal rights which he has lost by a judicial 
sentence. Brande. 

I n  Old En gl ish Law 

A papal bull or 'brief for re-enabling a spir
itual person to exercise his function, who was 
formerly disabled ; or a restoring to a former 
ability. Cowell. 

REH EAR I N G. In equity practice. A second 
hearing of a cause, for which a party who is 
dissatisfied with the decree ent-ered on the 
former hearing may apply by petition. 3 BI. 
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Comm. 453. See Belmont v. Erie R. Co., 52 
Barb. (N. Y.) 651 ; Emerson v. Davies, 8 Fed. 
Cas. 626 ; Read v. Patterson, 44 N. J. Eq. 211, 
14 A. 490, 6 Am. St. Rep. 877. 

R E I  I NT ERVENTUS. Lat. Things inter
vening ; that is, things done by one of the par
ties to a contract, in the faith of its validity, 
and with the ' as�ent of the other party, and 
which have so affected his situation that the 
other will not be allowed to repudiate his ob
ligation, although originally it was imperfect. 
1 Bell, Comm. 328, 329. 

Re'i turp'is n ul l um mandat u m  est. The mandate 
of an immoral thing is void. Dig. 17, 1, 6, 3. 
A contract of mandate requiring an illegal 
or immoral act to be done has no legal obli
gation. Story, Bailm. § 158. 

R E I F. A roblJery. Cowell. 

R E I M BURSE. The primary meaning of this 
word is "to. pay back." Philadelphia Trust, 
etc., Co. v. Audenreid, 83 Pa. 264. It means 
to make return or restoration of an equivalent 
for something paid, expended, or .lost ; to in
demnify, 0.1' make Whole. Askay v. Maloney, 
!)2 Or. 566, 179 P. 899, 901. 

R E I NSTATE. To place again in a former 
state, condition, or office ; to restore to a state 
or position · from which the object or person 
had been removed. See Collins v. U. S., 15 Ct. 
Cl. 22. 

R E I NSTATEM ENT. This term in the law of 
insurance implies placing the insured in the 
same CQndition that he occupied and sustained 
towards the insurer next before the forfeiture 
was incurred, and does not imply reinsurance 
or the making of a new cOon tract or policy of 
insurance. Lovick v. Life Ass',ll, 110 N. C. 93, 
14 S. E. 500 ; Mutual Life Ins. Co. of New 
York v. Lovejoy, 203 Ala. 452, 83 So. 591, 594. 

R E I  NSURANCE. A contract by which an in
surer procures a third person to insure him 
against loss or liability by reason of original 
insurance. Civ. Code Cal. § 2646. A contract 
that one insurer makes with another to pro
tect the latter from a risk already assumed. 
Vial v. Norwich Union Fire Ins. Society of 
Norwich, England, 257 Ill. 355, 100 N. E. 929, 
H30, 44 L. R. A. (N. S.) 317, Ann. Cas. 1914A, 
1141. And see People v. Miller, 177 N. Y. 515, 
70 N. E . . l0 ; Iowa L. Ins. Co. v. Eastern Mut. 
L. Ins. Co., 64 N. J. Law, 340, 45 A. 762 ; Chal
aron v. Insurance Co., 48 La. Ann. 1582, 21 So. 
267, 36 L. R. A. 742 ; Philadelphia Ins. Co. v. 
Washington Ins. Co., 23 Pa. 253 ; Southwest
ern Surety Ins. Co . . v. Stein Double Cushion 
Tire Co. (Tex. Civ. App.) 180 S. W. 1165, 1168. 

The term reinsurance is sometimes applied 
to the substitution, with the consent of the 
insured, . of a secQnd insurer for the first, so ·  
that the original insurer is released. People 
v. American Cent. Ins. Co., 179 Mich. 371, 146 
N. W. 235, 236. 
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Reipublicre Interest voluntates defu nctorum ef
fectum sorliri: It concerns the state that the 
wills of the dead should have their effect. 

REI SSUA BLE N OTES. Bank-notes which, 
after having been once paid, may again be put 
into circulation. 

REJO I N. In pleading. To ans,ver a plain
tiff's replication in an action at law, by some 
matter of fact. 

R EJO I N D E R. In common-law pleading. The 
second pleading on the part of the defendant, 
being his answer to the plaintiff's replication. 

R EJO I N I NG' G RAT I S. Rejoining voluntari
ly, or without being required to do so by a 
rule to rejoin. When a defendant was under 
terms to rejoin gratis, he had to deliver a 
rejoinder, without putting the plaintiff to the 
necessity and expense of obtaining a rule to 
rejoin. 10 Mees. & W. 12 ; Lush, Pl'. 396 ; 
Brown. 

Relatio est fictio j uris et intenta ad u n u m .  Re
lation is a fiction of law, and intended for one 
thing. 3 Coke, 28. 

Relatio sem per fiat ut valeat d ispositio. Refer
ence should always be had in such a man
ner that a disposition in a will may avail. 6 
Coke, 76. 

R E LAT I O N. A relative or kinsman ; a 
person connected by consanguinity. In re 
Spier's Estate, 224 Mich. 658, 195 N. W. 430, 
431 ; McMenamy v. Kampelmann, 273 Mo. 
450, 200 S. 'V. 1075, 1077. The words "rela
tives" and "relations," in their primary sense, 
are broad enough to include any one �onnect
ed by blood or affinity, even to the remotest 
degree, but where used in wills, as defining 
and determining legal succession, are con
strued to include only those persons who are 
entitled to share in the estate as next of kin 
under the statute of distributions. In re 
So1J.el's Estate, 117 Misc. 508, 191 N. Y. S. 676, 
677 ; In re Trickett's Estate, 197 Cal. 20, 239 
P. 406, 409 ; Wooten's Trustee v. Hardy, 221 
Ky. 338, 29,8 S.  W. 963, 967. ' 

The connection of two. persons, or their 
situation with respect to each other, who are 
associated, whether by the law, by their own 
agreement, or by kinship, in some social status 
or union for the purposes of domestic life ; as 
the relation of guardian and ward, husband 
and wife, master and servant, parent and 
child ; so in the phrase "domestic relations." 

The doctrine of "relation" is that princi
ple by which an act done at one time is con
sidered by a fiction of law to have been done 
at some antecedent period. It is usually ap
plied where several proceedings are essential 
to. complete a particular transaction, such as 
a conveyance or deed. The last proceeding 
which consummates the conveyance is held 
for certain purposes to take effect by relation 
as of the day when the first proceeding was 
had. . Knapp v. Alexander-Edgar Lumber Co., 
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237 U. S. 162, 35 S. Ct. 515, 517, 59 L. Ed. ' 894. 
And see U. S. v. Anderson, 194 U. S. 394, 24 
S. ct. 716, 48 L. Ed. 1035 ; Peyton v. Desmond, 
129 }j". 11, 63 C. C. A. 651 ; Canfield v. Jack, 
78 Okl. 127, 188 P. 1040, 1043. 

A recital, account, narrative of facts ; in
formation given. Thus, suits by quo war
rUinto are , entitled "on the relation of" a pri
vate person, whO' is called the "relator." But 
in this connection the word seems also to in
volve the idea of the suggestion, instigation, 
or instance of the relator. 

In the civil law, the term "relation" was 
used to designate the report of the facts and 
law in a pending case, made by the judges to 
the emperor, fO'r the purpose of obtaining his 
opinion on the questions of law involved, in 
the form of an imperial rescript. This pro
ceeding might be reso'rted to in cases where 
no law seemed applicable, or where there were 
great difficulties in its interpretation, until 
it was abolished by Justinian. Nov. 125. 

ltELEASB 

RELATO R. An informer ; the person upon 
whose complaint, or at whose instance certain 
writs are issued such as an information or 
writ of quo 1Darranto, and who is quasi the 
plaintiff in the proceeding. State ex info Bar
ker v. Duncan, 265 Mo. 26, 175 S. W. 940, 942, 
Ann. Cas. 1916D, 1. 

RELAT R I X. In practice. A. female relator 
or petitiO'ner. 

RELAXARE. In old conveyancing. To re
lease. Relamavi, reVawa.8sle, have released. 
Litt. § 445. 

R E LAXAT I O. In old conveyancing. A re
lease ; an instrument by which a person re
linquishes to another his right in anything. 

RELAXAT I O N. In old ScO'tch practice. Let
ters passing the signet by which a debtor was 
relaxed [released] from the horn ; that is, 
from personal diligence. Bell. 

R elation ne'ver defeats collateral acts. 18 Yin. RELEASE, 1). To lease again or grant new 

Abr. 292. lease. Aaron v. Woodcock, 283 Pa. 33, 128 A. 
665, 666, 38 A. L. R. 1251. See Accord and 

Relation shall n ever rn�ke' good a void grant or SatisfactiO'n. 
de'vise o,f the party. 18 Yin. Abr. 292. 

RELAT I ON S. A term which, in its widest 
sense, includes all the kindred of the person 
spoken of. 2 Jarm. Wills, 661. 

R E LAT I VE. A kinsman ; a person connected 
with another by blood or affinity. 

The words "relative" or "relatives," when 
used generically, include persons connected 
by ties of affinity as well as consanguinity, 
and, when used with a restrictive meaning, re
fer to those only .-who are connected by blood. 
Appeal of Schutte, 90 Conn. 529, 97 A. 906, 
907. 

A person or thing having relation or connec
tion with some other person or thing ; as, 
relative rights, relative powers, infra. See 
also, Relation. 

RELAT I V E  CON F ESS I ON.  See Confession. 

RELAT I VE FACT. In the law of evidence. 
A fact having relation to another fact ; a 
minor fact ; a circumstance. 

RELAT I V E  POWERS. Those which relate 
to land ; so called to distinguish them from 
those which are �ollateral to it. 

RELAT I V E  R I G HTS. Those rights of per
sons which are incident to them as members 
of society, and standing in various relations 
to each other. 1 Bl. Comm. 123. Those rights 
of persons in private life which arise from the 
civil and domestic relations. 2 Kent, CO'mm. 1. 

Relative words rMer to the n ext antecedent, 
un less the sense be thereby i rn p·aire.d. Noy, 
Max. 4;  Wing. Max. 19 ; Broom, Max. 60B ; 
J enk. Cent. 180. 

Relativorurn, cogn ito uno, cognoscitur et alter
u rn .  Cro. Jac. 539. Of relatives, one being 
known, the other is also known. 

BL.LAW DICT. (3n ED.) -96 

RELEASE, n. Liberation, discharge, or set
ting free from restraint or confinement. 
Thus, a man unlawfully imprisoned may ob
tain his releaSB on h.abeas corpus. Parker v. 
U. S., 22 Ct. C1. 100. 

The relinquishment, concession, or giving 
up of a right, claim, or privilege, by the per
son in whom it exists 0'1' to whom it accrues, 
to the person against whom it might have . 
been demanded or enforced. Jaqua v. She
walter, 10 Ind. App. 234, 37 N. E. 1072 ; Win
ter v. Kansas City Cable Ry. Co., 160 Mo. 159, 
61 S. W. 606 ; Miller v. Estabrook (C. C. A.) 
273 F'. 143, 148 ; Coopey v. Keady, 73 Or. 66, 
144 P. 99, 101. 

An express r�lease is one directly made in terms by 
deed or other suitable means. An impl-ied release is 
one which arises from acts of the creditor or owner, 
without any express agreement. See Pothier, ObI. 
nn. 608, 609. A reZease by operation of law is one 
which, though not expressly made, the law presumes 
in consequence of some act of the releasor ; for 
instance, when one of several joint obligors is ex
pressly released, the others are also released by op
eration of law ; 3 Salk. 298; Rowley v.  Stoddard, 7 
Johns. ( N. Y. ) 207. 

The abandonment to (or by) a peTson call
ed as a witness in a suit of his interest in the 
SUbject-matter O'f the controversy, in order to 
qualify him to testify, under the common-law 
rule. 

A receipt or certifi'cate given by a ward 
to (he guardian, on the final settlement of 
the latter's accounts, or by any other bene
ficiary on the termination of the trust ad
ministration, relinquishing all and any fur
ther rights, claims, or demands, growing out 
of the trust or incident to it. 

In admiralty actions, when a ship, car
go, or other property has been arrested, the 
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owner may obtain its release by giving bail, 
or paying the value of the property into court. 
Upon this being done he obtains a relea�e, 
which is a kind of writ under the seal of the 
court, addressed to the marshal, commanding 
him to release the property. Sweet. 

I n  Estates 

The conveyance of a man's interest or 
right which he hath unto a thing to another 
that hath the possession thereof or some 
estate therein. Shep. Touch. 320. The re
linquishment of some right or benefit to a 
person who has already some interest in the 
tenement, and such interest as qualifies him 
for receiving or availing himself of the right 
or benefit so relinquished. Burt. Real Prop. 
12 ; Field v. Columbet, 9 Fed. Cas. 13 ; Ba
ker v. Woodward, 12 Or. 3, 6 Pac. 173 ; Miller 
v. Emans, 19 N. Y. 387. 

A conveyance of an ulterior interest in 
lands or tenements to a particular tenant, or 
of an undivided share to a co-tenant, (the re
leasee being in either case in privity of es
tate with the releasor,) or of the right, to a 
person Vl{rongfuUy in possession. 1 Steph. 
Comm. 479. 

-Deed of release. A deed operating by way 
of release, in the sense of the sixth definition 
given above ; but more specifically, in those 
states where deeds of trust are in use instead 
of common-law mortgages, as a means of 
pledging real property as security for the 
payment of a debt, a "deed of release" is a 
conveyance in fee, executed by the trustee or 
trustees, to the · grantor in the deed of trust, 
which conveys back to him the legal title to 
the estate, and which is to be given on sat
isfactory proof that he has paid the secured 
debt in full or otherwise complied with the 
terms of the deed of trust. 

-Release by way of en larging an estate. A 
conveyance of the ulterior interest in lands 
to the particular tenant ; as, if there be ten
ant for life or years, remainder to another in 
fee, and · he in remainder releases all his 
right to the particular tenant and his heirs, 
this gives him the estate in fee. 1 Steph. 
Comm. 480 ; 2 Bl. Comm. 324. 

-Release by way of e.ntry and feoffment. As 
if there be two joint disseisors, and the dis
seisee releases to one of them, he shall be 
sole seised, -and shall keep out his former 
companion ; which is the same in effect as if 
the disseisee had entered and thereby put 
an end to the disseisin, and afterwards had 
enfeoffed one of the disseisors in fee. 2 BI. 
Comm. 325. 

-Release by way of exti nguishme·nt. As if my 
tenant for life makes a lease to A. for life, 
remainder to B. and his heirs, and I reiease 
to A., this extinguishes my right to the re
version, and shall inure to the advantage of 
Bo's remainder, as " well as of A.'s particular 
estate. 2 BI. Comm. 325. 
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-Release by way of passing a right. As if a 
man be disseised and releaseth to his dis
seisor all his right, hereby the disseisor ac
quires a new right, which changes the qual
ity of his estate, and renders that lawful 
which before was tortious or wrongful. 2 Bl. 
C9mm. 325. 

-Re,lease by way of paSSing  an estate. As, 
where one of two coparceners releases all 
her right to the other, this passes the fee
simple of the whole. 2 BI. Comm. 324, 325. 

-Release of dower. The relinquishment by 
a married woman of her expectant dower 
interest or estate in a particular parcel of 
realty belonging to her husband, as, by join
ing with him in a conveyance of it to a third 
person. 

-Release to use's. The conveyance by a deed 
of release to one party to the use of another 
is so termed. Thus, when a conveyance of 
lands was effected, by those instruments of 
assurance termed a lease and release, from 
A. to E. and his heirs, to the use of C. and 
his heirs, in such case C. at once took the 
whole fee-simple in such lands ; B., by the 
operation of the statute of uses, being made 
a mere conduit-pipe for conveying the estate 
to C. Brown. 

RELEASEE. The person to whom a release 
is made. 

R E LEASER, or R E LEASO R. The maker of 
a release. 

R E LEGAT I O. Lat. A kind of banishment 
known to the civil law, which differed from 
"deportatio" in leaving td the person his 
rights of citizenship. 

R E LE GAT I O N. In old English law. Ban
ishment for a time only. Co. Litt. 133. 

RE LEVANT. Applying to the matter in 
question ; affording something to the pur
pose. 

In Scotch law, good in law, legally suffi
cient ; as, a "relevant" plea or defense. 

RE LEVANCY. Applicability to the issue 
joined. That quality of evidence which ren
ders it properly applicable in determining 
the truth and falsity of the matters in issue 
between the parties to a su,it. See 1 Green!. 
IiJv. § 49. Two facts are said to be relevant 
to each other when so related "that accord
ing to the common course of events, one ei
ther taken by itself or in connection with oth
er facts, proves or renders probable the past, 
present, or future existence or non-existence 
of the other." Steph. Dig. Ev. art. 1. Fish
man v. Consumers' Brewing Co., 78 N. J. Law, 
300, 73 A. 231 ; Katz v. Delohery Hat Co., 
97 Conn. 665, 112 A. 88, 93 ; Barnett v. State, 
104 Ohio St. 298, 135 N. E. 647, 650, 27 A. 
L. R. 351 ; Detroit Iron & Steel Co. v. De
troit Gray Iron Foundry Co., 240 Mich. 677, 
216 N. W. 391. 

BL.LA w DICT. (3D ED.) 
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Relevancy is that which conduces to the 
proof of a pertinent hypothesis ; a pertinent 
hypothesis being one which, . if sustained, 
would logically influence the issue. Whart. 
Ev. § 20 ; Belcher v. State, 71 Tex. Cr. R. 646, 
161 S. W. 459, 463. 

Relevancy of evidence does not depend upon the 
conclusiveness of the testimony offered, but upon 
its legitimate tendency to establish a controverted .  
fact ; Interstate Commerce Commission v .  Baird, 
24 S. Ct. 563, 194 U. S. 25, 48 L. Ed. 86() ; State v. 
Upson, 162 Minn. 9, 2.01 N. W. 913, 915. 

A distinction is sometimes taken betw'een "logical" 
relevancy and "legal" relevancy, the former being 
judged merely by the standards of ordinary logic 
or the general laws of reasoning, the latter by the 
strict and artificial rules of the law with reference 
to the admissibility of evidence. See Hoag v. 
Wright, 34 App. Div. 260, 54 N. Y. S. 658. 

In Scotch law, the relevancy is the justice 
or sufficiency in law of the allegations of a 
party. A plea to the relevancy is therefore 
analogous to the demurrer of the English 
courts. 

RE LEVANT EV I DENCE. See Evidence. 

R E L I ABLE. "Trustworthy, worthy of con
fidence." Quinn v. Daly, 300 Ill. 273, 133 N. 
E. 290, 291. 

RELI CT. This term is applied to the sur
vivor of a pair of married people, whether 
the survivor is the husband or the wife ; it 
means the relict of the united pair, (or of the 
marriage union,) not the relict of the de
ceased individual. Spitler v. Heeter, 42 Ohio 
St. 101. 

RELI CTA V E R I F I CAT I O N E  (Lat. his plead
ing being abandoned). A · confession of judg
ment made after plea pleaded ; viz. a cog
novit actionem accompanied by a withdraw
al of the plea. 

R E L I CT I O N. An increase of the land by 
the permanent withdrawal or retrocession 
of the sea or a river. Hammond v. Shepard, 
186 Ill. 235, 57 N. E. 867, 78 Am. St. Rep. 274 ; 
Sapp v. Frazier, 51 I.Ja. Ann. 1718, 26 S o. 378, 
72 Am. St. Rep. 493 ; Flisrand v. Madson, 
35 S. D. 457, 152/N. W. 796, 798 ; Hanson v. 
Thornton, 91 Or. 585, 179 P. 494, 496 ; Martin 
v. Busch, 93 Fla. 535, 112 So. 274, 287 ; Baum
hart v. McClure, 21 Ohio App. 491, 153 N. E. 
211. 

R E L I  EF. In feudal law. A sum payable 
by the new tenant, the duty being incident 
to every feudal tenure, by way of fine or 
composition with the lord for taking up 
the estate which was lapsed or fallen in by 
the death of the last tenant. At one time the 
amount was arbitrary,. but afterwards the re
lief of a knight's fee became fixed at one 
hundred shillings. 2 Bl. Comm. 65. 

"Relief" also means deliverance from op
pression, wrong, or injustice. In this sense 

BBLIGIOl1S HOl1SES 

it Is used as a gener;l designation of the as
sistance, redress, or benefit which a com
plainant seeks at the hands of a court, par
ticularly In equity. It may be thus used of 
such remedies as specific performance, or 
the reformation or rescission of a contract ; 
but it does not seem appropriate to the award
ing of money damages. 

The assistance or support, pecuniary or 
otherwise, granted to indigent persons by the 
proper administrators of the poor-iaws, is 
also called "relief." 

RELI E F  ASSO C I AT I O N. See Railroad Re
lief Funds. 

RELI  EVE. In feudal law, relieve is to de
pend ; thus, the seiguiory of a tenant in cap
ite relieves of the crown, meaning that the 
tenant holds of the crown. The term is not 
common in English writers. Sweet. 

Religio sequitur patrem. The father's religion 
is prima facie the infant's religion. Religion 
will follow the father. [1902] 1 Ch. 688. 

RE L I G I ON. "Religion" has reference to 
man's relation to Divinity, to reverence, wor
ship, obedience, and submission to mandates 
and precepts of supernatural or superior be
ings, . and in its broadest sense includes all 
forms of belief in the existence of superior 
beings exercising power over human beings 
by volition, imposing rules of conduct, with 
future rewards and punishments. McMas
ters v. State, 21 Okl. Cr. 318, 207 P. 566, 568, 
29 A. L. R. 292. 

As used in constitutional provisions forbid
ding the "establishment of religion," the term 
means a particular system of faith and wor
ship recognized and practised by a particu
lar church, sect, or denomination. See Reyn
olds v. U. S., 98 U� S. 149, 25 L. Ed. 244 ; Da
vis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 
33 L. Ed. 637 ; Board of Education v. Minor,

' 

23 Ohio St. 241, 13 Am. Rep. 233. 

RELI G I O N, O FFENSES AGAI N ST. In Eng
lish law. They are thus enumerated by 
Blackstone: (1) Apostasy ; (2) heresy ; (3) 
reviling the ordinances of the church ; (4) 
blasphemy ; (5) profane swearing ; (6) con
juration or witchcraft ; (7) religious impos
ture ; (8) simony ; (9) profanation of the 
Lord's day ; (10) drunkenness ; (11) lewd
ness. 4 BI. Comm. 43. 

RELI G I O U S  BOO KS. Those which tend to 
promote tbe religion taught by the Christian 
dispensation, unless by associated words the 
meaning is so limited to show that some oth
er form of worship is referred to. Simpson v. 
Welcome, 72 Me. 500, 39 Am. Rep. 349. 

RELI G I O U S  C O RPORAT I ON. See Oorpora
tion. 

RELI G I O U S  H O USES. Places set apart for 
pious uses ; such as monasteries, churches, 
hospitals, and all other places where charity 



RELIGIOUS IMPOSTORS 

was extended to the relief of the poor and 
orphans, or for the use or exercise of religion. 

R E L l G I O �S , I M POSTORS. In English law. 
Those wAo f�lsely pretend an extraordinary 
commission: from heaven, or terrify and abuse 
the people ' with false denunciations of judg
ment ; they are punishable with fine, impris
onment, and infamous corporal punishment. 
4 Broom & H. Comm. 71. 

R E L I G I O US L I BERTY. See Liberty. 

R E LI G I O U S , M EN .  Such as entered into 
some monastery or convent. In old English 
deeds, the vendee was often restrained from 
aliening to "Jews or ;religious men" lest the 
lands /"ihould fall into mortmain. Religious 
men were civilly dead. Blount. 

RE L I G I O US ,  SOC I ETY. A body of persons 
associated together for the purpose of IQain
taining religious worship. The communicants 
of a denomination who statedly attend serv
ices in the church edifice. Fiske v. Beaty, 201 
N. Y. S. 441, 444, 206 App. Div. 349. A church 
and society are often united in maintaining 
worship, anq in such cases the society com
monly owns the property, and makes the pe
cuniary contract with the minister. But, in 
many instances, societies exist without a 
church, and churches without a society. Sils
by v. Barlow, 16 Gray (Mass.) 330 ; Weld v. 
May, 9 Cush: (Mass.) 188 ; Hebrew Free 
School Ass'n v. New York, 4 Hun (N. Y.) 449. 

RELI G I O US USE. See Charitable Uses. 

RELI NQU I S H M ENT. In practice. A for
saking, abandoning, renouncing, or giving 
over a right. Wisconsin-Texas Oil Co. v. 
Clutter (Tex. Civ. App.) 258 s. W. 265, 268. 

RELI QUA. The remainder or debt which a 
person finds himself debtor in upon the bal
ancing or liquidatj,on of an account. Hence 
reliquary, the debtor of a reliqua ; as also 
a person who only pays piece-meal. Enc. 
Lond. 

R E L I QU ES. Remains ; such as the bones, 
etc., of saints, preserved with great venera
tion as sacred memorials. They have been 
forbidden to ile used or brought into,England. 
St. 3 Jac. I. c. 26. 

' 

R E LOCAT I O. Lat. In the civil law. A re
newal of a lease on its determination. It may 
be either express or tacit ; the latter is when 
the tenant holds over with the knowledge and 
without objection of the landlord. Mackeld. 
Rom. Law, § 412. 

RELO CAT I ON. 

I n Scotch Law 

A reletting or renewal {)f a lease ; a tacit
' 

relocation is permitting a tenant to hold over 
without any new agreement. 
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I n  M ining  Law 

A new or fresh location of a n
' 
abandoned 

or forfeited mining claim by a stranger, or 
by the original locator when he wishes to 
change the boundaries or to correct mistakes 
in the original location. 

REMA I N D ER. The remnant of an estate in 
land, depending upon a particular prior es
tate created at the same time and by the same 
instrument, and limited to arise immediately 
on the determination of that estate, and not 
in abridgment of it. 4 Kent, Comm. 1�7. 
Morris v. Phillips, 287 Ill. 633, 122 N. E. 831, 
833 ; Hackensack Trust Co. v. Tracy, 86 N. 
J. Eq. 301, 99 A. 846, 849 ; Bean v. Atkins, 87 
Vt. 376, 89 A. 643, 646. 

The word "remainder" iIi its ordinary sense 
means what is left or what may remain, and 
in a legal sense it means what is left of the 
entire estate in lands after a preceding part 
of the same whose regular termination the 
remainder must await has been disposed of. 
Weller v. Dinwiddie, 198 Ky. 360, 248 S. W. 
874, 875. 

An estate limited to take effect and be enjoyed 
after another estate is determined. As, if a man 
seised in fee-simple grants lands to A. for twenty 
years, and, after the determinatIon of the said term, 
then to B. and his heirs forever, here A, is tenant for 
years, remainder to B. in fee. 2 BI. Comm. 164. 

An estate in reversion is the residue of an estate, 
usually the fee left in the grantor and his heirs 
after the determination of a particular estate which 
he has granted out of it. The rights of the rever
sioner are the same as those of a vested remainder
man in fee. Code Ga. 1882, § 22,63 '

( Civ. Code 1910, 
§ 3674).  And see Sayward v. Sayward, 7 Me. 213, 
22 Am. Dec. 191 ; Bennett v. Garlock, 10. :fIun ( N. Y.) 
337 ; Dana v. Murray, 122 N. Y. 6{)4, 26 N. E. 21 ; 
Booth V. Terrell, 16 Ga. 24 ; Palmer v. Cook, 159 Ill. ' 
300, 42 N. E. 796, 50 Am. St. Rep. 165 ; WEills v. Hous
ton, 23 Tex. Civ. App. 629, 57 S. W. 584 ; Hudson 
V. Wadsworth, 8 Conn. 359 ; Glenn v. ' Holt (Tex. 
Civ. App. ) 229 S. W. 684, 685. 

Contingent Remainder 

An estate in remainder which is limited to 
take effect either to a dubious ' and uncertain 
person, or upon a dubious and uncertain event, 
by which no present or particular interest 
passes to the remaindel;-man, so that the par
ticular estate may chance to be determined 
and the remainder never take effect. 2 Bl. 
Comm. 169. A remainder limited so as to de
pend upon an event or condition which may 
never happen or be performed, or which may 
not happen or be performed till after the de
termination of the preceding estate. Fearne, 
Rem. 3 ; Thompson v. Adams, 205 Ill. 552, 69 
N. E. l ;  Griswold, v. Greer, 18 Gil. 545 ; Price 
v; Sisson, 13 N. J.- Eq. 168 ; Yocum v. Siler, 
160 Mo. 281,  61 S. W. 208 ; Shannon' v. Bon- ' 
ham; 27 Ind. App. 369, "60 N. E. 951 ; Fulton 
V. Fulton, 179 Iowa, 948, 162 N. W. 253, 256, ' 
L. R. A. 1918E, 1080 ; Shufeldt v. Shufeldt, 
130 Wash. 253, 227 P. 6, 10 ; Belding v� Cow
ard, 125 · Me. 305, 133 A. 689, 6iu. 
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Cross-Remaind,er 

Where land is devised or conveyed to two 
or more persons as tenants in common, or 
where different parts of the same land are 
given to such persons in severalty, with such 
limitations that, upon the determination of 
the particular estate of either, his share is 
to pass to the other, to the entire exclusion 
of the ultimate remainder-man or reversion
er until all the particular estates shall be ex
hausted, the remainders so limited are called 
"cross-remainders." In wills, such remainders 
may arise by implication ; but, in deeds, only 
by express limitation. ::;ee 2 Bl. Comm. 381 ; 
2 Washb. Real Prop. 233 ; 1 Prest. Est. 94 ; 
Addicks v. Addicks, 2G6 Ill. 349, 107 N. E. 
580, 581, Ann. 9as. 1916B, 709. 

Executed 'Remain der 

A remainder which vests a present interest 
in the tenant, though the enjoyment is post
poned to . the future. 2 Bl. Comm. 168 ; 
Fearne, Rem. 31 ; Hudson v. Wadsworth, 8 
Conn. 359. 

Executory Remainder 

A contingent remainder ; one which exists 
where the estate is limited to take effect ei
ther to a ·  dubious and uncertain person or 
upon a dubious and uncertain event. Tem
ple v. Scott, 143 Ill. 290, 32 N. E. 366 ; Hud
son v. Wadsworth, 8 Conn. 359. 

Vested Remainder 

An estate by which a present interest pass
es to the party, though to be enjoyed in fu
t uro, and by which the estate is invariably 
fixed to remain to a determinate person aft
er the particular estate has been spent. 2 Bl. 
Comm. 168. A vested remainder is one lim
ited to a certain person at a certain time or 
upon the happening of a necessary event. 
Code Ga. § 2265 (Civ. Code 1910, § 3(76). And 
see Poor v. Considine, 6 Wall. 474, 18 L. Ed. 
869 ; Tayloe v. Gould, 10 Barb. (N. Y.) 396 ; 
Johnson v. Edmond, 65 Conn. 492, 33 A. 503 ; 
Marvin v. Ledwith, 111 Ill. 150 ; Wallace v. 
Minor, 86 Va. 550, 10 S. E. 423 ; Woodman 
,v. Woodman, 89 Me. 128, 35 A. 1037 ; Brown 
v. Lawrence, 3 Cush. (Mass.) 397 ; lEtna Life 
Ins. Co. v. Hoppin, 214 F. 928, 933, 131 C. C. 
A. 224 ; , Scales v. Barring�r, 192 N. C. 94, 
133 S. E, 410, 413. ' 

Remainder to a person n ot Of a capacity to 
take at the,  t ime of appoi nti ng it, is  void.  
Plowd. 27. 

REMA I N O ERMAN. One who is entitled to 
the remaill(�er of the estate after a particular 
estate carved out of it has expired. 

REMAND. To remand a prisoner, after a 
preliminary or partial hearing before a court 
or magistrate, is to send him back to custody, 
to be kept until the hearing is resumed or the 
trial comes on. Ex parte Chalfant, 81 W. Va. 
'93, 93 S. E. 1032, 1033. 

BE�IAL " STATUT» 

To remand a case, brought into an appel
iate court or removed from one court into 
another, is to send it back to the court from 
which it came, that further proceedings in the 
case, if any, may be taken there. 

REMAN ENT PRO D E FECT U E M PTO R U M .  
I n  practice. The return made,  1;> y  t4e �heriff 
to a writ of execution when, he , l1as not. bet'n 
able to sell the propel'ty seized, that the, same 
remains unsold for want Of buyers. 

REMANENT I A. In old Engli�h law. A re
mainder. Spelman. A perpetuity, or perpet
ual estate� Glan. lib. 7, c. 1. 

REMANET. A remnant ; that which
' 
re

mains. Thus the ea use� of which the trial is 
deferred from one term to another, or from 
one sitting to another, are termed "remanets." 
1 Archb. Pro 375. 

R EM E D I AL. Affording a remedy ; giving 
the means of obtaining redress. 

Of the nature of a remedy ; intended to 
remedy wrongs or abuses, abate faults, Qr 
supply defects. 

Pertaining to or affecting the , reInedy, as 
distinguished frOom that which aff�cts or mod-
ifies the right. 

' : 

R E M ED I AL STAT UTE. A statute providing 
a remedy for an injury, 3.8' distinguished from 
a penal statute. A st�tute gIving a party 
a mode of remedy for a wrong, where he had 
none, or a different one, before. 1 Chit. Bl. 
86, 87, notes ; In re Ungaro's Will, 88 N. J: 
Eq. 25, 102 A. 244, 246 ; Cherry v. Kennedy, 
144 Tenn. 320, 232 S. W. 661, 662. The un
derlying test to be applied in determining 
whether a statute is penal or remedial is 
whether it primarily seeks to impose an arbi
trary, deterring punishment upon any who 
might commit a wrong against the public by 
a violation of the requirements of the stat
ute, or whether the purpose is to measure 
and define the damages which may accrue to 
an individual or class of individuals, as just 
and reasonable eompensation for a possible 
loss having a causal connection with the 
breach of the legal obligation owing under 
the statute to such individual or class. �ee 
Southern Ry. 00. v. Melton, 133 Ga. 277, 291, 
307, 65 S. E. 665 ; 21 Ruling Case Law, �25 ; 
Sherman & Sons Co. v. Bitting, 26 Ga. ApI). 
299, 105 S. E. 848, 849. Remedial statutes are 
those which are made to supply such defects, 
and abridge such super:fl�itJes, in the commoll 
law, as arise either frorp. the general imper
fection of all human Hlws, from change of 
time and circumstances, from the mistakes 
and unadvised determinations of unlearned 
(or even learned) judges, or from any other 
cause whatsoever. 1 Bl. Comm. 86 ; Falls 
v. Key (Tex. Civ. App.) 278 S. W. 893, 896 ; 
Columbus Trust Co. v. Upper Hudson Electrie 
& R. Co. (Sup.) 190 N. Y. S. 737, 739. 'l'hese 
remedial statutes are themselves divided in
to enlarging statutes, by which the common 
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law is made more comprehensive and extend
ed than it was before, and into restraining 
statutes, by which it is narrowed down to 
that which is just and proper� A remedial 
statute is one which not only remedies defects 
in the common law but defects in civil ju
risprudence generally. M. H. Vestal Co. v. 
Robertson, 277 Ill. 425, 115 N. E: 629, 631 ; 
MacDonald v. Hamilton B. Wills & Co., 199 
App. Div. 203, 191 N. Y. ,S. 566, 568. 

Remed ies for rights are ever favo,rably ex
tended. 18 Vine Abr. 521. 

REM EDY. The means by which a right is 
enforced or the violation of a right is pre
vented, redressed, or compensated. Remedies 
are of four kinds: (1) By act of the party 
injured, the principal of which are defense, 
recaption, distress, entry, abatement, and 
seizure ; (2) by operation of law, as in the 
case of retainer and remitter ; (3) by agree
ment between the paries, e. g., by accord a

'
nd 

Ratisfaction and arbitration ; and (4) by ju
dicial remedy, e. g., action or suit. Sweet. 
See Knapp V. McCaffrey, 177 U. S. 638, 20 
S. Ct. 824, 44 L. Ed. 921 ; Missionary Soc. 

' v. Ely, 56 Ohio St. 405, 47 N. E. 537 ; U. S. 
v. Lyman, 26 Fed. Cas. 1,024 ; Frost v. 'Wit
ter, 132 Cal. 421, 64 P. 705, 84 Am. St. Rep. 
53 ; Christensen V. Morse Dry Dock & Repair 
C o., 216 App. 'Div. 274, 214 N. Y. S. 732, 743 ; 
Berry V. M. F. Donovan & Sons, 120 Me. 457, 
115 A. 250, 252, 25 A. L. R.  1021. 

The means employed to enforce a right or 
' redress an injury, as distinguished from 
right, which is a well founded or acknowledg
ed claim. Chelentis V. Luckenbach S. S. Co., 
247 U. S. 372, 38 S. Ct. 501, 503, 62 L. Ed. 
1171 ; Soderstrom V. Curry & Whyte, 143 
Minn. 154, 173 N. W. 649, 651. 

Strictly speaking, "remedy" is no part of the ac
tion, but is the result thereof, the object for which 
the action is presented, the end to which all the 
litigation is directed. Mathews v. Sniggs, 75 Oklo 
108, 182 P. 70&, 707. 

Remedies for the redress of injuries are either 
public, by indictment, whim the injury to the in
dividual or to his property affects the public, or 
private, when the tort is only injurious to the in
dividual. 

�'hat , which relieves or cures a disease, in
cluding a medicine or remedial treatment. 
United States v. Natura Co. (D. C.) 25() F. 925, 
926. 

Also a certain allowance to the master of 
the mint, for deviation from the standard 
weight and fineness of coins. Enc. I�ond. 

Adequate Remedy 

See Adequate. 

Civil Remedy 

The remedy afIorded by law to a private 
person in the civil courts in so far as his 
private and individual rights have been in
jured by a delict or. crime ; as distinguished 
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from the remedy by criminal prosecution for 
the injury to the rights of the public. 

Cumu lative Remedy 

See Cumulative. 

Extraordinary Remedy 

See Extraordinary. 

JUdici al Remedy 

,see JUdicial. 

Legal Remedy 

A remedy available, under the particular 
circumstances of the case, in a court of law, 
as distinguished from a remedy available 
only in equity. See State v, ' Sneed, 105 Tenn. 
711, 58 S. W. 1070. 

Remedy Over 

A person who is primarily liable or re
sponsible, but who, in turn, can demand in
demnification from another, who is responsi
ble to him, is said to have a "remedy over." 
For example, a city, being compelled to pay 
for injuries caused by a defect in the high
way, has a " remedy over" against the person 
whose act or ' negligence caused the defect, 
and such person is said to be "liable over" to 
the city. 2 Black, Judgm. § 575. 

REMEM BRANCER. The remembrancer of 
the city of I�ondon is parliamentary solicitor 
to the corporation, and is bound to attend all 
courts of aldermen and common council when 
required. PUll. Laws & Cust. Lond. 122. See 
King's remembrancer. 

REMEMBRANCERS. In English law. Offi
cers of the exchequer, whose duty it is to put 
in remembrance the lord treasurer and the 
justices of that court of such things as are 
to be called and dealt in for the benefit of 
the crown. Jacob. 

REM ERE. In French law. Redemption ; 
right of redemption. A sale a remere is a 
species of conditional sale with right of re
purchase. An agreement by which the ven
dor reserves to himself the right to take back 
the thing sold on restoring the price paid, 
with costs and interest. Duverger. 

REM ISE. To remit or give up. A formal 
word in deeds of release 'and quitclaim ; the 
usual phrase being "remise, release, and for
ever quitclaim." See American Mortg. Co. 
v. Hutchinson, 19 Or. 334, 24 P. 515 ; l\fcAnaw 
v. Tiffin, 143 Mo. 667, 45 S. W. 656 ; Lynch 
v. Livingston, 6 N. Y. 434. 

REM I SE D E  LA DETTE. In French law. 
The release of a debt. 

REM I SS I O N. 

I n the Civil Law . 

A release of R debt� ,'It is conventional, 
w.hen it is expressly granted to the debtor by 
a creditor having a cap�city to alienate ; or 
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tacit, when the creditor voluntarily surren
ders to his debtor the original title, under 
private signature constituting the obligation. 
OiY. Code La. art. 2199. Hall v. Allen Mfg. 
Co., 133 La. 1079, 63 So. 591, 592. 

"Remission" also means forgiveness or cop
donation of an offense or injury. 

At Common Law 

The act by which a forfeiture or penalty 
is forgiven. United States v. Morris, 10 
Wheat. 246, 6 L. Ed. 314. 

BE.OR DAMAGE 

tiff has declared for, remitting the excess. 
2 Tidd, Pro 896. 

REM I TT I T U R  OF RECORD. The returning 
or sending . back by a court of appeal of the 
record and proceedings in a cause, after its 
decision thereon, to the court whence the 
appeal came, in order that the cause may be 
tried anew; (where it is so ordered,) or that 
judgment may be entered in accordance with 
the decision on appeal, or execution be is
sued, or any other necessary action be taken 
in the court below. 

Remissius i mperanti m elius paretur. 3 Inst. 
233. A man' commanding not too strictly is REM ITTO R. A person who makes a remit-
better obeyed. tance to another. 

R E M  ISSN ESS. This term imports the doing 
of the act in question in a tardy, negligent, 
or careless manner ; but it does not apply to 
the entire omission or forbearance of the' act. 
Baldwin V. United States Tel. Co., 6 Abb. 
Prac. N. S. (N. Y.) 423 . .  

REM I T. To send or transmit ; as to remit 
money. Potter V. Morland, 3 Cush. (Mass.) 
388 ; Hollowell V. Life Ins. Co., 35 S. E. 616, 
126 N. C. 398 ; Nicoletti V. Bank of Los Ban
os, 190 Cal. 637, 214 P. 51, 52, 27 A. L. R. 1479 ; 
Katcher V. American Express Co., 94 N. J. 
Law, 1.65, 109 A. 741, 742. 

To send back, as to remit a check. Colvin 
V. Acc. Ass'n, 66 Hun, 543, 21 N. Y. S. 734. 

REMOD EL. To "remodel" means, broadly, 
"to reform, reshape, to make over in a some
what different way." Rev. St. art. 5502. City 
of Dallas v. Davis (Tex. Giv. App.) 266 s. W. 
544, 547, and with respect to existing build
ing may import reconstruction or a change 
practically equivalent to a new building. 
Cotter ·v. Joint School Dist. No. 3 of Village 
of Plum City, 164 Wis. 13, 158 N. W. SO, 81 ; 
Beauchamp V. Consolidated School Dist. No. 
4, Livingston County, 297 Mo. 64, 247 S. W. 
1004, 1005. 

REMONSTRANC E. Expostulation ; sbowing 
of reasons against something proposed ; a 
representation made to a court or legislative 
body wherein certain persons unite in urg
ing that a contemplated measure be not 
adopted or passed.- See Girvin v. Simon, 127 
Cal. 491, 59 P. 945 ; In re Mercer County Li
cense Applications, 3 Pa. Co. Ct. R. 45. 

To give up ;. to annul ; to relinquish ; as 
to remit a fine. Jungbluth V. Redfield, 14 
Fed. Cas. 52 ; Gibson V. People, 5 Hun (N. Y.) 
543 ; People ex reI. Cropsey V. Court of Spe
cial Sessions of City of New York, 170 App. 
Div. 575, 156 N. Y. S. 61, 62. Rf;:MOTE. At a distance ; afar off ; incon

siderable ; slight. Newsome V. Louisville & 
REM I TM E NT. The act of sending back to N. R. Co., 20 Ala. App. 349, 102 So. 61, 64. 
custody ; an annulment. Wharton. 

REM I TTANC E. Money sent by one person 
to another, either in specie, bill of exchange, 
check, or otherwise. 

REM I TTEE. A person to whom a remittance 
is made. Story, Bailm. § 75. 

REMOTE CAUSE. In the law of negligence, 
a "remote" cause of an accident or injury 
may be one which sets in motion another 
cause, called the "proximate" cause. The 
"remote cause" is one the existence of whiCh 
does not necessarily imply the existence of 
the effect. Salsedo v. Palmer (C. C. A.) 278 
]'. 92, 95. Remote cause is also defined as 

R E M I TT E R. The relation back of a later a cause operating mediately through other 
defective title to an earlier valid title. Re- causes to produce effect. Newsome v. Louis
mitter occurs where he who has the true prop- ville & N. R. Co., 20 Ala. App. 349, 102 So. 
erty or jus proprietatis in lands, but is out 61, 64, as that whiCh wO'lld not, according 

. of possession thereof, and has no right to en- to experience of mankind, lead to ' event. ter without recovering possession in an ac- Dunn v. Central State Hospital, 197 Ky. 807, tion, has afterwards the freehold cast upon 248 S. W. · 216, 218, and as "that which may 
him by some subsequent and of course de- have happened and yet no injury have ocfective title. In this case he is remitted, or . curred, notwithstanding that no injury could sent back by operation of law, to his ancient have occurred if it had not happ:med." See 
and more <::ertain title. 3 Bl. ComIll. 19. Troy V. Railroad Co., 6 S. E. 77, 99 N. C. 298, 

R E M I TT I T  DAM NA. Lat. .An entry on the 
record, by which the plaintiff declares that 
he remits a part of the damages which have 
been a warded him. 

REM ITT IT U R  DAM NA. Lat. In practice. 
An entry made on record, in cases where a 
jury has given greater damages than a plain-

6 Am. St. Rep. 521 ; Maryland Steel CO. V. 
Marney, 88 Md. 482, 42 A. 60, 42 L. R. A. 842, 
71 Am. St. Rep. 441 ; Hoey v. Metropolitan St. 
Ry. Co., 7D App. Div. 60, 74 N. Y. S. 1113 ; 
Claypool v. Wigmore, 34 Ind. App. 35, 71 N. 
E. 509. 

REMOTE DAMAGE. Damage is said to be 
too remote 10 be actionable when it is not 
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the legal and natu.ral consequence of the act become a charge, to the district of his domi-
complained of. cile or settlement. 

REMOTE POSSI B I LI TY. In the law of es
tates, a double possibility, or a limitation de
pendent on two or more facts or events both 
or all of which are contingent and uncertain ; 
as, for example, the limitation of an estate 
to a given man provided that he shall marry 
a certain woman and that she shall then die 
and he shall marry another. 

R EMOTENESS. Want of close connection 
between a wrong and the injury which pre
vents the party injured from claiming com
pensation from the wrongdoer. Wharton. 

REMOTEN ESS O F  EVI D ENCE. When the 
fact or facts proposed to be established as a 
foundation from which indirect evidence may 
be drawn, by way of inference, have not a 
visible, plain, or necessary connection with 
the proposition eventually to be proved, such 
evidence is rejected for "remoteness.:' See 
2 Whart. Ev. § 1226,- note. 

Remoto im pedime'nto, emergit actio. The im
pediment being removed, the action rises. 
When a bar to an action is removed, the ac
tion rises up into its original efficacy. Shep. 
Touch. 150 ; Wing. 20. 

R EM OVAL. In a broad sense, the transfer 
of a person or thing from one place to an
other. Durrett v. Woods, 155 La. 533, 99 So. 
430, 431 ; Louisville Ohair & FUrniture 00. 
v. Otter, 219 Ky. 757, 294 S. \V. 483, 486. 

The act of a person or body, having lawful 
authority thereto, in depriving one of an of
fice to which he was appointed or elected. 
"Suspension" is an ad interim stoppage or 
arrest of official power and pay while "re
moval" terminates wholly the incumbency 
of the office or employment. State v. Board 
of Police & Fire Oom'rs of La Orosse, 159 Wis. 
295, 150 N. W. 493, 494. 

The term "removal" as used in statutes 
relative to removal from state is often lim
ited to such absence from state as amounts to 
a change of residence. Davis v. Brandon, 
200 Ala. 160, 75 So. 908, 909 ; Smithers v. 
Smithers,' 145 La. 752, 82 So. 879, 880. 

R EMOVA L  O F  CAUSES. The transfer of a 
cause from one court to another ; commonly 
used of the transfer of the jurisdiction and 
cognizance of an action commenced but not 
finally determined, with all further' proceed
ings 'therein, from one trial court to another 
trial court. More particularly, the transfer 
of a cause, before trial or final hearing there
of, from a state court to the United States 
District Oourt, under the acts of congress in 
tila t behalf. 

REMOVA L  O F  PAUPER. The actual trans
fer of a pauper, by order of a couiot having 
juriSdiction, from a poor district in which 
he has no settlement, but upon which he has' 

REMOVAL, O R D E R  O F. An order of court 
directing the removal of a pauper from the 
poor district upon which he has illegally be
coine a charge to the district in which he 
has his settlement. Also an order made by 
the court a quo, directing the transfer of a 
cause therein depending, with all future pro
ceedings in such cause, to another court. 

REMOVAL TO AVO I D  TAX. This phrase as 
used in statute relating to forfeiture, means 
some transfer of the thing involved from 
some definite place of manufacture, produc
tion, origin, or the like to some other place, 
whereat or wherefrom collection of tax on it 
might be less easily effected. U. S. v. One 
BuiCk Automobile (D. O.) 300 F. 584, 588 ; U. 
S. v. Mangano (0. O. A.) 299 F. 492, 493. 

REMOVAL W IT H O UT PROPER CAUSE. 
"Removal without proper cause," of persons 
in the classified civil service, includes a re
moval for reasons which are insufficient, 
frivolous, or irrelevant, and a removal 
grounded upon evidence which to fair-minded 
persons appears inadequate to justify the con
clusion reached but falling short of an exer
cise of bad faith. Murray v. Justices of Mu
nicipal Oourt of Oity of Boston, 233 Mass. 
186, 123 N. E. 682, 683. See "Gause." 

REMOVER. In practice. A transfer of a 
suit or cause out of one court into another, 
which is effected by writ of error, oertiorari, 
and the like. 11 Ooke, 41. 

REM U N E RAT I O N. Reward ; recompense ; 
salary. Dig. 17, 1, 7. 

The word "remuneration" means a quid pro quo. 
If a man gives his services, whatever consideration 
he gets for giving his services seems to me a re
muneration for them. Consequently, I think, if a 
person was in the receipt of a payment, or in the 
receipt of a percentage, or any kind of payment 
which would not be an actual money payment, the 
amount he would receive annually in respect of this, 
would be "remuneration." 1 Q. B. Div. 663, 664. 

RENANT, or R E N I A NT. In old English law. 
Denying. 32 Hen. VIII. c. 2 . 

RENC O U NTER. A sudden hostHe collision, 
as with an enemy ; an unexpected encounter 
or meeting, as of travelers ; a contest or de� 
bate ; a sudden meeting as opposed to a duel 
which is deliberate. Mulligan v. State, 18 
Ga. App. 464, 89 S. E. 541, 544. 

R E N D E R, v. To give up ; to yield ; to re
turn ; to surrender. Also to pay or perform ; 
used of rents, services, and the like. 

-Render judgment. To pronounce, state, de
clare, or announce the judgment of the court 
in a given case or on a given state of facts ;. 
not used with reference to judgments by con
fession, and not synonymous with "entering,'" 
"docketing," or "recording" the· judgment.: 
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The rendition of a j adgment Is the judicial 
act of the court in pronouncing the sentence 
of the l�w, while the entry of a judgment fs 
a ministerial act, which consists in spreading 
upon the record a statement of the final con
clusion reached by the court in the matter, 
thus furnishing external and incontestable 
evidence of the sentence given and designed 
to stand as a perpetual memorial of its ac
tion. See Schuster v. Rader, 13 Colo. 329, 
22 P. 505 ;  Farmers' State Bank v. Bales, 
64 Neb. 870, 90 N. W. 945 ; Fleet v. Youngs, 11 
Wend. (N. Y.) 522 ; Schurtz v. Romer, 81 Oal. 
244, 22 P. 657 ; Winstead v. Evans (Tex. Civ. 
App.) 33 S. W. 580 ; Coe v. Erb, 59 Ohio St. 
259, 52 N. E. 640, 69 Am. St. Rep. 764 ; The 
Washington (C. C. A.) 16 F.(2d) 206, 208 ; Kitt
rell v. Fuller (Tex. Civ. App.) 281 S. W. 575, 
576 ; Netherton v. Frank Holton & Co., 189 
Wis. 461, 205 ' N. W. 388, 389. 

-Render verdict. To agree on and to report 
the verdict in due form. S. W. Little Coal 
Co. v. O'Brien, 63 Ind. App. 504, 113 N. E.  
465, 470. To return the written verdict in
to court and hand it to the trial judge. 
Kramm v. Stockton Electric R. Co., 22 Cal. 

/ App. 737, 136 P. 523, 533. 

REND E R, " n. In feudal law, "render" was 
used in connection with rents and heriots. 
Goods subject to rent or heriot-service were 
said to lie in render, when "the lord might not 
only seize the identical goods, but might also 
distrain for them. Cowell. 

REN'DEZVOUS. Fr. A place appointed for 
meeting. Especially used of places appointed 
for the assembling of troops, the coming to
gether of the ships of a fleet, or the meeting 
of vessels and their convoy. 

RENEGADE.. One who has changed his pro
fession of faith or opinion ; one who has de
serted his church or party. 

REN EWAL. The act of renewing or reviving. 
A revival or rehabilitation of an expiring 
subject. Hudson Nav. Co. v. Joyce (C. C. A.) 
238 F. 102, 104 ; Aaron v. Woodcock, 283 Pa. 
33, 128 A. 665. 666, 38 A. L. R. 1251. 

More specifically renewal is the substitu
tion of a new grant, engagement, or right, in 
place of one which has expired, of the same 
character and on the same terms and condi
tions as before ; the re-establishment of a 
particular contract for another period of 
time ; as, the renewal of a note, a lease, a 
patent. See Oa'rter v. Brooklyn L. Ins. Co., 
110 N. Y. 15, 17 N. E. 396 ; Gault v. McGrath, 
32 Pa. 392 ; Kedey v. Petty, 153 Ind. 179, 54 
N. E. 798 ; Pitts v. Hall, 19 Fed. Cas. 758 ; 
Gardella v. Greenburg, 242 Mass. 405, 136 
N. E. 106, 26 A. L. R. 1411 ; W. R. Grace & 
Co. v. Strickland, 188 N. C. 369, 124 S. E.  
856, 857, 35 A. L.  R. 1296 ; Wilcox v. Mc
Cain Land & Live Stock Co., 37 S. D. 511, 159 
N. W. 49, 50. 

BEN'!' 

There Is clear dtstinction between stipulation to 
"renew" lease for additional term and one to "ex
tend," in that stipulatioQ to renew requires making 
of new lease, while one to extend does not. Sanders 
v. Wender, 205 Ky. 422, 265 S. W. 939, 941. 

REN O U N CE. To reject ; cast off ; repudiate ; 
disclaim ; forsake ; abandon ; divest one's 
self of a right, power, or privilege. Usually 
it implies an affirmative act of disclaimer or 
disavowal. 

R EN OU N C I N,G PROBATE. In English prac
tice. RefUSing to take upon one's f;elf the 
office of executor or executrix. Refusing to 
take out probate under a will wherein one 
has been appointed executor or executrix. 
Holthouse. 

RENOVARE. Lat. In old English law. To 
renew. Annuatirn renovare, to renew annu
ally. A phrase applied to profits which are 
taken and the product renewed again. Amb. 
131. 

RENT. 
At Common Law 

A certain profit issuing yearly out of lands 
and tenements corporeal ; a species of incor
poreal hereditament. 2 Bl. Comm. 41. A 
compensation or return yielded periodically, 
to a certain amount, out of the profits of 
some corporeal hereditaments, by the tenant 
thereof. 2 Steph. Oomm. 23. A certain year
ly profit in money, provisions, chattels, or la'bor, issuing out of lands and tenements, in 
return for their use. 3 Kent, Comm. 460. . 

The compensation, either in money, pro
visions, chattels, or labor, iJ.'eceived by the 
owner of the soil from the occupant thereof. 
Jack. & G. LandI. & Ten. § 38. And see 
Lombard v. Boyden, 5 Allen (Mass.) 254 ; 
Bledsoe v. Nixon, 69 N. C. 89 ; ]'isk v. Bray
man, 21 R. 1. 195, 42 A. 878 ; Clarke v. 
Cobb, 121 Cal. 595, 54 P. 74 ; Parsell v. Stryk
er, 41 N. Y. 483 ; Otis v. Conway, 114 N. Y. 
13, 20 N. E. 628 ; Payn v. Beal, . 4 Denio 
(N. Y.) 412 ; Van Wicklen v. Paulson, 14 Barb. 
(N. Y.) 655 ; Winn v. Taylor, 98 Or. 556, 194 
P. 857, 861 ; Warren v. Olson, 4'6 N. D. 203, 
180 N. oW. 529', 531. 

"A certain pecuniary amount, agreed upon 
between a tenant and his landlord, and paid 
at fixed intervals by the tenant to the land
lord, for the use of land or its appendages." 
Davidge v. Simmons (D. C.) 266 F. 1018, 1019. 

The term rent in a hroad colloquial sense 
is used to mean reasonable return from real 
property. 'Veil v. Lesser, 115 Misc. 241, 189 
N. Y. S. 655, 656. 

I n  Louisiana 

The contract of rent of lands is a contract 
by which one of the parties conveys and cedes 
to the other a tract of land, or any other 
immovfiJble property, and stipulates that the 
latter shall hold it as owner, but reserving to 
the former an annual rent of a certain sum 
of money, or of a certain quantity of fruits, 
which the other party binds himself to pay 
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him. It is of the essence of this conveyance 
that it be made in perpetuity. If it be made 
for a limited time, it is a lease. Civ. Code 
La. ,arts. 2779, 2780. 

I n  General 
-Fee farm rent. A Tent 'charge issuing out 
of an estate in fee ; a perpetual rent reserved 
on a conveyance of land in fee simple. 

-Ground rent. See Ground. 

-Quit rent. Certain established rents of the 
freeholders and ancient copyholders of man
ors were so called, because by their payment 
the tenant was free and "quit" of all other 
services. 

-Rack rent. A rent of the full annual value 
of the tenement or near it. 2 Bl. Comm. 43. 

-R,ent-charge. This arises where the owner 
of the rent has no future interest or rever
sion in the land. It is usually created by deed 
or will, and is accompanied with powers of 
distress and entry. 

-Rent-roll. A list of rents payable to a par
ticular person or public ibody. 

-Rent seck. Barren rent ; a rent reserved by 
deed, but without any clause of distress. 2 
Bl. Comm. 42 ; 3 Kent, Comm. 461.  Kava
naugh v. Cohoes Power & Light Corporation, 
114 Misc. 590, 187 N. Y. S. 216, 232. . 

-Rent-service. This consisted of fealty, to
gether with a certain rent, and was the only 
kind of rent originally known to the common 
law. It was so called because it was given 
as a compensation for the services to whieh 
the land was originally liable. Brown. 

-Rents of assize. The certain and determined 
rents of the freeholders and ancient copy
holders of manors are called "rents of assize," 
apparently because they were ass.ized or made 
certain, and so distinguished from a redditu.'1 
11WbiZis, which was a variable or fluctuating 
rent. 3 Cruise, Dig. 314 : Brown. 

-Rents resolute. Rents anciently payable to 
the crown from the lands of abbeys and re
ligious houses ; and after their dissolution, 
notwithstanding that the lands were demised 
to others, yet the rents were still reserved 
and made payable again to the crown. Cow
ell. 

Rent m ust be resented to h i m  from whom the 
state of the land moveth. Co. Litt. 143. 

RENTAGE. Rent. 

RENT AL. (Said to be corrupted from "rent
roll.") In English law. A roll on which the 
rents of a manor are registered '01' set down, 
and by which the lord's bailiff collects ' the 
same. It contains the lands and tenements 
let to each tenant, the names of the tenants, 
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and other particulars. Cunningham ; Holt- ' 
J;touse. , 

Payment received periodically for the use of 
property ; rent. Friedbar Realty Corporation 
v. Sanford, 119 Misc. 621, 198 N. Y. S. 38, 39. 

Net Rental 

The term "net rental," wheIi used with ref
erence to real property, means a rental over 
and above all expenses. Perkins v. Kirby, 
39 R. 1. 343, 97 A. 884, 887. 

Rental Bolls 

In Scotch law. When the tithes (tiends) 
nave been liquidated and settled for so many 
bolls of corn yearly. Bell. 

Rental-Rights 

In English law. A species of lease usually 
granted at a low rent and for life. Tenants 
under such leases 'Were called ''rentalers'' or 
"kindly tenants." 

Rental Value 

The value of land for use for purpose for 
which it is adapted in the hands of a prudent 
occupant. In re Acquiring Lands for an Al
ley, 147 Minn. 211, 179 N. W. 907, 909 ; ' 
Straight Bros. Co. v. Chicago, M. & St. P. Ry. 
Co., 183 Iowa, 934, 167 N. W. 70.5, 7.09. 

RENTE. In French law. Rente is the 'an
nual return which represents the revenue of 
a capital or of an immovable alienated. The 
constitution of rente is a contract by whieh 
one of the parties lends to the other a capital 
which he agrees not to recall, in considera
tion of the borrower's paying an annual in
terest. It is this interest which is called 
"rente." Duverger. The word is therefore 
nearly synonymous with the English "an
nuity." 

"Rentes," is the term applied to the French 
government funds, and "rentier" to a fund
holder or other person having an income from 
personal property. Wharton. 

RENTE, F ON C I  E RE. A rent which issues out 
of land, and it is of its essenc� that it be per
petual, for, if it be made but for a limited 
time, it is a lease. It may, however, be ex
tinguished. Civ. Code La. art. 2780. 

RENTE V I'AGERE. That species of rente, the 
duration of which depends upon the contin
gency of the death of one or more persons 
indicated in the contract. The uncertainty 
of the time at which such death may happen 
causes the rente viagere to be included in 
the number of aleatory contracts. Duverger. 
Civ. Code La. art. 2793 defines the contract 
of annuity as that by which one party de
livers to another a sum of money, and agrees 
not to reclaim it so long as the receiver pays 
the rent agreed upon. 

RENTS, I SSUES, A N D  PROF I TS more com
monly . signify in the books a chattel real in
terest in land ; a kind of ·estate growing out 
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of the land, 'for life or years, producing an 
annual or other rent. Brqce v. Thompson, 26 
Vt. 746. 

R ENUN:CI AT I ON. The act by which a per
son abandons a right acquired without trans
ferring it to another. McCormick v. Eng
strom, 119 Kan. 698, 241 P. 685, 688. 

Under the Negotiable Instruments Law "re
nunciation" is the unilateral act of the hold
er, usually, without consideration, whereby 
he expresses the intention of abandoning his 
rights on the instrument or against one or 
more parties thereto. McGlynn v. Granstrom, 
1.69 Minn. i64, 210 N. W. 892, 893. See Re
nounce. 

RENVOI . The act of a state in summari
ly reconducting foreign vagabonds, criminals, 
etc., to the frontiers of their own state. A 
doctrine under which the court in resorting 
to a foreign law adopts the rules 'of the for� 
eign law as 'to conflict of laws, ' which rules 
lllay in turn refer the court back to the law 
of the forum. See 31 Harvard Law Rev. 523, 
27 Yale Law Journal 509 and In re Tallmadge, 
109 Misc. 696, 181 N. Y. S. 336, 341. 

HEO ABSENTE. Lat. The defendant be
ing absent ; in the absence of the defendant. 

REOPEN. N G  A CASE. To reopen a case is 
to permit the introduction of new evidence 
and, practically to permit a new trial. 

REO RGAN IZAT I ON. The carrying out, by 
proper agreements and legal proceedings, of a 
husiness pllm for winding up the affairs of, 
or foreclosing a mortgage or mortgages upon 
the property of, insolvent corporations, more 
frequently railroad companies. It is usually 
accomplished by the judicial sale of the cor
pOl' ate property and franchises, and the for
mation by the purchasers of a new corpora
tion. The property and franchises are there
upon vested in the new corporation and its 
stock and bonds are di�'ided among such of 
the parties interested in the old company as 
are parties to the reorganization plan. 

REPA I R. To restore to a sound or good state 
after decay, injury, dilapidation, or partial 
destruction. Mozingo v. Wellsburg Electric 
Light, Heat & Power Co., 101 W. Va. 79, 131 
S. E. 717, 718 ; Automobile Underwriters of 
America v. Radford (Tex. Civ. App.) 293 S. W. 
869, 872 ; Wahlman v. C. Becker Milling Co., 
279 Ill. 612, 117 N. E. 140, 143 ; Board of 
Bc1ucation of Hancock County v. Moorehead, 
103 Ohio St. 237, 136 N. E. 913, 914. 

The word "repair" contemplates an exist
ing structure or thing which has become im
perfect, and means to supply in the original 
existing structure t4at whieh is lost or de
stroyed, and thereby restore it to the condi
tion in which it originally existed, as near as 
may be. Fuche v. City of Cedar Rapids, 158 
Iowa, 392, 139 N. VV. 903, 904, 44 L. R. A. 

(N. S.) 590. 

REPEAL 

"Repair" means to ' restore to former con
dition ; not to change either the form or ma
terial of a building. : Ardesco Oil Co. v. Rich
ard8?n, 63 Pa. 162. 

REPA I RS. Restoration to soundness ; repar
ation ; work done to property to keep it in 
good order. 

Necessary Repairs 

Necessary repairs (for which the master of 
a ship may lawfully bind the owner) are 
such as are Ireasonably fit and proper for the 
ship under the circumstances, and not mere
ly such as are absolutely indispensable for 
the safety of the ship or the accomplishment 
of the voyage. The Fortitude, 3 Sumn. 327, 
Fed. Cas. No. 4,953 ; Webster v. Seekamp, 
4 Barn. & Ald. 352. 

R E PAR:AT I ON. The redress of an injury ; 
amends for a wrong inflicted. Jablonowski 
v. M;odern Cap Mfg. Co., 312 Mo. 173, 279 
S. W. 89, 95. 

R'EPARAT I ON E  FACI EN DA. For making 
repairs. The name of an old writ which lay 
in various cases ; as if, for instance, there 
were three tenants in common of a mill or  
house which had fallen into decay, and one 
of the three was willing to repair it, and the 
other two not ; in such case the party who 
was willing to repair might have this writ 
against the others. Cowell ; Fitzh. Nat. Brev. 
127. 

REPART I A M ENTO. In Spanish law, a judi
cial proceeding for the partition of property 
held in common. See Steinbach v. Moore, 30 
Gal. 505. 

AEPAT R I AT I O N  takes place when a person 
who has · been expatriated regains his na
tionality. 

REPAVE. The word "repave" in reference 
to a street improvement has an equally well
defined customary usage and meaning, and 
relates generally to a new pavement, either 
of the same or different material, for the 
full width of the street theretofore similarly 
improved, or for some defined section there
of. Cleveland RY. CO. v. City of Cleveland, 
97 Ohio St. 122, 119 N. E. 20<2, 203. 

REP A Y. To pay back ; refund ; restore ; re.
turn. Walker v. Wilmore (Tex. Com. App.) 
212 S. \V. 655 ; Harlan Coal & Land Co. v. 
King Harlan Mining Co., 192 Ky. 111, 232 S. 
VV. 650, 654 ; Grant v. Da<bney, 19 Kan. 390. 

REPEA L. The abrogation or annulling of 
a previously existing law by the enactment 
of a subsequent statute which declares that 
the former law shall be revoked and ab
rogated, (which is called "express" repeal,) 
or whkh contains proTisions so contrary to 
or irreconcilable with those of the earlier 
law that only one of the two statutes can 
staI1d in force, (called "implied" repeal.) -See 
Oakland Pav. Co. v. Hilton, 69 Cal. 479, 11 
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Pac. 3 ;  Mernaugh v. Orlando, 41 Fla. 433, 
27 South. 34 ; Hunter v. Memphis, 93 Tenn. 
571, 26 S. W. 823 ; State v. Bemis, 4'5 Neb. 
724, 64 N. W. 348 ; Bauer v. State, 99 Neb. 
747, 157 N. W. 968, 970 ; Pacific Milling &'Ele
vator Co. v. City of Portland, 65 Or. 349, 133 
P. 72, 78, 46 L. R. A. (N. S.) 363 ; Ellis v. 
New Mexico Const. Co., 2,7 N. M. 312, 201 P. 
487, 490. 

Re:pel l itur a sacramento infamis. An infamous 
person is repelled or prevented from taking 
an oath. Co. Litt. 158 ; Bract. fol. 185. 

Repel l itur e,xoeptione cedendarum actionum.  
He is defeated by the plea that the actions 
have been assigned. Cheesebrough v. Mil
lard, 1 Johns. Ch. (N. Y.) 409, 414. 
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terial question between the parties, the court 
will, on motion Of the unsuccessful party, 
award a repleader ; that is, will order the 
parties to plead de novo for the purpose of 
obtaining a better issue. Brown. 

Judgment of repleader differs from a judg
ment non obstante veredicto, in this : that it 
is allowed iby the court to do justice between 
the parties where the defect is in the form 
or manner of stating the right, and the issue 
joined is on an immaterial point, so that it 
cannot tell for whom to give judgment ; while 
judgment non obstante is given only where 
it is clearly apparent to the court that the 
party who has succeeded has, upon his own 
showing, no merits, and cannot have by any 
manner of statement. 1 Chit. Pl. 687, 688. 

REPERTO RY. In French law. The inven- REPLEG I AR E. To replevy ; to redeem a 
tory or minutes which notaries make of all thing detained or taken by another by putting 
contracts which take place before them. in legal sureties. . 

Merl. Repert. 

R E P ET I T I O N. 

I n the Civil Law 

A demand or action for the restoration of 
money paid under mistake, or goods delivered 
by mistake or on an unperformed condition. 
Dig. 12, 6. See Solutio Indebiti. 

I n Scotch Law 

The act of reading over a witness' deposi
tion, in order that he may adhere to it or 
correct it  at his choice. The same as recolc-
11toent (g. v.) in the French law. 2 Benth. Jud. 
Ev. 239. 

REPET I TUM NAM I UM.  A repeated, second, 
or reciprocal distress ; withernam. 3 Bl. 
Comm. 148. 

REPETU NDfE, or P EC U N IJE REPETUN· 
DfE. In Roman law. The terms used to 
designate such sums of money as the socii 
of the Roman s.tate, or individuals, claimed 
to recover from magistratus, judices, or pttb
Hci cU1'atorcs, which they had improperly 
taken or received in the provincire, or in the 
urbs Roma, either in the discharge of their 
jurisdictio, or in their capacity of judices, or 
in respect of any other public function. 
Sometimes the word "repetundre" was used 
to express the illegal act for which compen
sation was sought. ·Wharton. 

REPET U N DARU M  CR I M EN. In Roman 
law. The crime of bribery or extortion in a 
magistrate, or person in any public office. 
Calvin. 

REP LEAD. To plead anew ; to fiie new 
pleadings. 

R E PLEADER. When, after issue has been 
joined in an action, and a verdict given there
on, the pleading is found (on examination) 
to have miscarried and failed to effect , its 
proper object, viz., of raiSing an apt and ma-

R E PLEG I ARE DE AVER I I S. Replevin of 
cattle. A writ brought by one whose cattle 
were distrained, 0'1' put in the pound, upon 
any cause by another, upon surety given to 
the sheriff tp prosecute or answer the action 
in law. Cowell. 

R E P LEG I A R I  FAC I AS. You cause to !be re
plevied. In old English law. The original 
writ in the action of replevin ; super8eded 
by the statute of Mar1bridge, c. 21. 3 Bl. 
Comm. 146. 

R E P LET I ON.  In canon law. Where the rev
enue of a benefice is sufficient to fill or occupy 
the whole right or title of the graduate who 
holds it. Wharton. 

R EPLEV I A.B LE, or R EPLEV I SABLE. Prop
erty is said to be repleviable or replevisable 
when proceedings in replevin may be resorted 
to for the purpose of trying the right to such 
property. 

REPLEV I N. A personal action em deUcto 
brought to reco'Ver posse8sion of goods un
lawfully taken, (generally, but not only, ap
plicable to the taking of goods dis trained for 
rent,) the validity of which taking it is the 
mode of contesting, if the party frO'm whom 
the goods were taken wishes to have them 
back in specie, whereas, if he prefer to have 
damages instead, the validity may be con
tested hy action of trespas's or unla wful dis� 
tress. The word means a redelivery to' the 
owner of the pledge or thing taken in dis
tress. Wharton. And see Sinnott v. Feiock, 
1,65 N. Y. 444, 59 N. E. 265, 53 L. R. A. 565, 
80 Am. St. Rep. 736 ; Healey v. Humphrey, 
81 Fed. 990, 27 C. C. A.. 39 ; McJunkin v. 
Mathers, 158 Pa. 137, 27 Atl. 873 ; Tracy v. 
Warren, 104 Mass. 377 ; .  Lazard v. Wheeler, 
22 Cal. 142 ; Maclary v. Turner, 9 Houst. 
(Del.) 281, 32 AU. 325 ; Johnson v. Boehme, 
66 Kan. 72, n Pac. 243, 97 Am. St .. Rep. 357 ; 
Largilliere .Co., Bankers, v. KUllZ, 41 Idaho, 
767, 244 P. 404, 405 ; Troy Laundry Ma-
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chinery Co. v. Carbon City Laundry Co., 27 
N. M. 117, 196 P. 745, 746 ; Small v. Wilson, 
20 Ga. App. 674, 93 S. E. 518, 519 ; Kurzweil 
v. Story & Clark Piano Co., 95 Misc. 484, 159 
N. Y. S. 231, 238 ; Small v. Wilson, 20 Ga. 
App. 674, 93 S. E; 518, '519 ; E'vans v. Kloep
pel, 72 Fla. 267, 73 So. 1'80, 182 ; Petchenik v. 
Rich, 84 N. J. Law, 59'2, 87 A. 9'7, 98. 

Personal Replevin 

A species of action to replevy a man out of 
prison or out of the custody of any private 
persQn. It tQok the place of the Qld writ de 
homine replegiando ; but, as a means Qf 
examining into the legality of an imprisQn
ment, it is now superseded by the writ Qf 
habeas corpu8. 

Replevin Bond 

A bQnd executed to. indemnify the Qfficer 
who. executed a writ of replevin and to. in
derrlllify the defendant Qr persQn frQm whQse 
custody the prQperty was taken fQr such 
damages as he may sustain. Imel v. Van 
Deren, 8 Co.IQ. 90, 5 P. 803 ; Walker v. Ken
nison, 34 N. H. 259. 

R EPLEV ISH.  In Qld English law. To let 
Qne to. mainprise upon surety. CQwell. 

BEPOR'l' OF CO'lDII'l.'T'EE 

sioned by the defendant's intrQducing new 
matter into. his plea Qr answer, which makes 
it necessary fQr the plaintiff to put in issue 
some additiQnal fact Qn his part in a VQid
ance Qf such new matter. Vanbibber v. 
Beirne, 6 W. Va. 180 ; JameS v. LawsQn, 103 
W. Va. 165, 136 S. E. 851, 853. 

REPLY. In its general sense, a reply is 
what the plaintiff, petitio.ner, Qr other per
SQn who. has instituted a proceeding says in 
answer to. the defendant's case. Sweet. Its 
Qffice is to. interpose a defense to. new matter 
pleaded in the answer. Smissinan v. Wells, 
213 Mo.. App. 474, 255 S. 'V. 935, 937. 

On Trial or Argu ment 

When a case is tried Qr argued in court, the 
speech or argument of the plaintiff in answer 
to. that of the defendant is called his "reply." 

Under the practice Qf the chancery and 
commQn-law cQurts, to reply is to file or de
liver a replicatiQn, (q. v.). 

Under cQdes Qf refQrmed prQcedure, "re
ply" is very generally the name Qf the plead
ing whiCh co.rresPo.nds to' "replication" in 
CQmmQn-law 0.1' equity practice. 

I n  General 

-Frivolous or  sham reply. For the distinc
REPLEV I SO R. The plaintiff in an actiQn Qf tiQn between these two. kinds o.f replies, see 
replevin. FrivQIQus. 
RE PLEVY. This wQrd, as used in reference 
to. the actiQn Qf replevin, Signifies to. redeliv
er goods which have been dis-trained, to. the 
o.riginal PQssessQr Qf them., Qn his pledging 
Qr giving security to. prQsecute an actiQn 
against the distrainQr fQr the purpose Qf 
trying the legality Qf the distress. It has 
also been used to. signify the bailing or liber
ating a man frQm prisQn on his finding bail 
to answer for his forthcoming · at a future 
time. Brown. 

REPLI ANT, or REPLI CANT. A litigant who. 
replies or files or delivers a replication. 

REPL I CARE. Lat. In the civil law and 
old English pleading. To. reply ; to answer 
a defendant's plea. 

REPL I CAT I O. Lat. In the civil law and 
old ]Jnglish pleading. The plaintiff's answer 
to the defendant's exceptio.n or plea ; co.rres
ponding with and giving name to. the replica
tion in modern pleading. Ins-t. 4, 14, pro 

R E P L I CAT I O N. In pleading. A reply made 
by the plaintiff in an action to. the defend
ant's plea, Qr in a suit in chancery to. the 
defendant's answer. 

General and Special 

In equity practice, a general replicatio.n is 
a general denial o.f the truth o.f defendant's 
plea o.r answer, and o.f the sufficiency o.f the 
matter alleged in it to bar the plaintiff's suit, 
and an assertio.n of the truth and sufficiency 
Qf the bill. A special replication is o.cca-

R EPO NE. In Sco.tch practice. To replace ; 
to. restore to. a fo.rmer state or right. 2 Alis. 
Crim. PI'. 351. 

R EPORT. An o.fficial o.r fQrmal statement Qf 
facts 0.1' proceedings. 

I n  Practic,e 

The · fo.rmal statement in writing made to. 
a co.urt by a master in chancery, a clerk, 
o.r referee, as the result o.f his inquiries into. 
some matter referred to. him by the co.urt. 

A "report" from the superior court is in the na
ture of an extension of the record in the form of a 
statement in writing of that which was in the mind 
of the judge when his decision was made. Boucher 
V. Hamilton Mfg. Co., 259 Mass. 259, 156 N. E. 424, 
427 ; Romanausky v. Skutulas, 258 Mass. loo, 154 N. 
E. 8�, 857. 

The name, is also. applied (usually in the 
plural) to. the published vo.lumes, appearing 
perio.dically, cQntaining aCco.unts o.f the va
rious cases argued and determined in the 
co.urts, with the decisio.ns thereo.n. 

Lord Coke defines "report" to be "a public rela
tion, or a bringing again to memory cases judicially 
argued, debated, reso�ved, or adjudged in any o f  the 
king's courts of justice, together with such causes 
and reasons as were delivered by the judges of the 
same." Co. Litt. 293. 

REPO RT O F  COMM ITTEE. The repo.rt o.f a 
legislative co.mmittee is that co.mmunicatio.n 
which the chairman of the co.mmittee makes 

, to' the house at the clo.se o.f the investigatio.n 
upon which it has been engaged. Bro.wn. 
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REPORT O FF I C E  . . A department of the 
English court of chancery. The suitors' 'ac� 
count there is discontinued by the 15 & 16 
Vict. c. 87, § 36. 

REPORTER. A person who reports the deci� 
sions upon questions of law in the cases ad� 
judged in the several courts of law and 
equity. Wharton. 

REPO RTS, T H E. The name given, par eaJ� 
cellence, to Lord Coke's Reports, from 14 
Eliz. to 13 Jac. I., which are cited as "Rep." 
or "Ooke." They are divided into thirteen 
parts, and the modern editions are in six 
volumes, including the index. 

R E POS I T I O N  O F  T H E  FOREST. In old 
English law. An act whereby certain forest 
grounds, being made purlieu upon view, were 
by a second view laid to the forest again, 
put back into the forest. Manwood ; Cowell. 

REPOSITO R I UM.  A storehouse or place 
wherein things are kept ; a warehouse. Cro. 
Car. 555. 

R EPRESENT. To exhibit ; to expose before 
the eyes. To represent a thing is to produce 
it publicly. Dig. 10, 4, 2, 3 .  

To represent a person is to stand in his 
place ; to supply his place ; to act as his sub� 
stitute. Plummer v. Brown, 64 Cal. 429, 1 
P. 703 ; Solon v. Williamsburgh Say. Bank, 
35 Hun (N. Y.) 7 ;  McEntarffer v. Payne, 107 
Neb. 169, 185 N. W. 329 ; McDaniel v. Com� 
monwealth, 181 Ky. 766, 205 S. W. 915, 919 ; 
Seibert v. Dunn, 216 N. · Y. 237, 110 N. E. 447, 
449. 

REPRESENTAT I ON. 

I n  Contracb 

A statement express or implied made by 
one of two contracting parties to the other, 
before or at the time of making the contract, 
in regard to some past or existing fact, cir� 
cumstance, or state of facts pertinent to the 
contract, which is influential in bringing 
about the agreement. Fernandina Shipbuild� 
jng & Dry Dock Co. v. Peters (D. G.) 283 F. 
G21, 627 ; Kiser v. Richardson, 91 Kan. 812, 
13H P. 373, Ann. Cas. 1915D, 539 ; Federal 
Agency Inv. Co. v. Holm, 123 Kan. 82, 254 P. 
:391, 393 ; Krankowski v. Knapp, 268 Ill. 183, 
108 N. E. 1000, 1008 ; St. Louis & S. F. R. Co. 
v. Reed, 37 Ok!. 50, 132 P. 355, 357. 

I n I nsurance, 

A collateral statement, either by writing 
not inserted in the policy or by parol, of such 
facts or circumstances, relative to the pro� 
posed adventure, as are necessary to be com� 
municated to the underwriters, to enable 
them to form a just estimate of the risks. 
1 Marsh. Ins. 450 ; Myers v. Mutual Life InS. 
Co. of New York, 83 W. Va. 390, 98 S. E. 424, 
426 ; .iEtna Life Ins. Co. v. McCullagh, · 185 
Ky. 664, 215 R W. 821, 823 ; Moore v. Pruden-
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tial Casualty Co., 156 N. Y. S. 892, 894, 170 
App. Div. 849 ; Maryland Casualty Co. v. First 
State Bank of Dewar, 101 Okl. 71, 223 P. 
701, 703 ; Palmer v. Welch, 171 Mo. App. 
580, 154 S. 'V. 433, 438. 

The allegation of any facts, by the appli
cant to the insurer, or vice versa, prelimina
ry to making the contract, and directly bear
ing upon it, having a plain and evident 
tendency to induce the making of the policy. 
The statements may or may not be in writ
ing, and may be either express or by obvious 
implication. Lee v. Howard Fire Ins. Co., 
11 Cush. (Mass.) 324 ; Augusta Insurance & 
Banking Co. of Georgia v. Abbott, 12 Md. 
348. 

In relation to the contract of insurance, there is 
an important distinction between a representation 
and a warranty. The former, which precedes the 
contract of insurance, and is no part of it, need be 
only materially true ; the latter is a part of the 
contract, and must be exactly and literally fulfilled, 
or else the contract is broken and inoperative. 
Glendale Woolen Co. v. Protection Ins. Co., 21 Conn. 
19, 54 Am. Dec. 309. 

I n the Law of Distribution and Descent 

The principle upon which the issue of a de
ceased person take or inherit the share of 
an estate which their immediate ancestor 
would have taken or inherited, if living ; the 
taking or inheriting per st'irpes. 2 BI. Comm. 
217, 517. 

I n Scotch Law 

The name of a plea or statement presented 
to a lord ordinary of the court of session, 
when his judgment is brought under review. 

I n  General  

-False representation .  A deceitful represen� 
tation, or one contrary to the fact, made 
knowingly and with the design and effect of 
inducing the other party to enter into the 
contract to which it relates. 

-Material representation. In life insurance. 
One that would influence a prudent insurer 
in determining whether or not to accept the 
risk, or in fixing the amount of the premium 
in the event of such acceptance. Empire Life 
Ins. Co. v. Jones, 14 Ga. App. 647, 82 S. E. 
62, 66 ; Metropolitan Life Ins. Co. v. Shaw, 
30 Ga. App. 97, 117 S. E. 106 ; Life Ins. Co. 
of Virginia v. Pate, 23 Ga. App. 232, 97 S. 
E. 874, 875 ; Lee v. Metropolitan Life Ins. 
Co., 158 Ga. 517, 123 S. E. 737, 738 ; Schas 
v. Equitable Life Assur. Society, 166 N. C. 
55, 81 S. E. 1014, 1015 ; Columbia-Knicker
bocker Trust Co. v. Abbot (C. O. A.) 247 F. 
833, 857. 

-Misrepresentation. An intentional false 
statement respecting a matt�r of fact, made 
by one of the parties to a contract, which is 
material to the contract and influential in pro
ducing it. 

-Pro missory representation. A , term used 
chiefly in insurance, and meaning a represen-
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tation made by the assured concerning what 
is to happen during the term of the insurance, 
stated ,as a matter of expectation or even of 
contract, and amounting to a promise to be 
performed after the contract has come into 
existence. New Jersey Rubber Co. v. Com
mercial Union Assur. Co., 64 N. J. Law, 580, 
46 A. 777. 

-Representation of persons. A fiction of the 
law, the effect of which is to put the represen
tative in the place, degree, or right of the per
son represented. Civ. Code La. art. 894. 

REPRESENTAT IV E. Representation is the 
act of one person representing or standing 
in the place of another ; and he who so repre
sents or stands in the place of another is 
termed his ' "representative." Thus, an heir 
is the representative of the ancestor, and an 
executor is the representative of the testator, 
the heir standing in the place of his deceased 
ancestor with respect to his realty, the execu
tor standing in the place of his deceased tes
tator with respect to his personalty ; and 
hence the heir is frequently denominated the 
"real" representative, and the executor the 
"personal" representative. Brown ; 2 Steph. 
Comm. 243. And see Lee v. Dill, 39 Barb. (N. 
Y.) 520 ; Staples v. Lewis, 71 Conn. 288, 41 A. 
815 ; M<.:Crary v. McCrary, 12 Abb. Prac. (N. 
Y.) 1. 

In constitutional law, representatives are 
those persons chosen by the people to repre-' 
sent their several interests in a legislative 
body. 

Legal Representative 

A person who, in the law, represents the 
person and controls the rights of another. 
Primarily the term meant those artificial 
representatives of a · deceased person, the 
executors and administrators, who by law 
represented the deceased, in distinction from 
the heirs, who were the "natural" representa
tives. But a s, under statutes of distribution, 
executors and administrators are no longer 
the sole representatiYes of the deceased as to 
personal property, the phrase has lost much 
of its original distinctive force, and is now 
used to describe either executors and admin
istrators or children, descendants, next of 
kin, or distributees. Moreover, the phrase is 
not always used in its technical sense nor al
ways with reference to the estate of a dece
dent ; . and in such other connections its im
port must be determined from the context ; 
so that, in its general sense of one person 
representing another, or succeeding to the 
rights of another, or standing in the place of 
another, it may include an assignee in bank
ruptcy or insolvency, an assignee for the 
benefit of creditors, a receiver, an assignee of 
a mortgage, a grantee of land, a guardian, a 
purchaser at execution sale, a widow, or a 
surviving partner. See Staples v. Lewis, 71 
Conn. 288, 41 A. 815 ; Miller v. Metcalf, 77 
Conn. 176, 58 A. 743 ; Warnecke v. Lembca, 71 
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Ill. 95, 12 Am. Rep. 85 ; Thayer v. Pressey, 
175 Mass .. 225, 56 N. E. 5 ;  Thompson v. U. S., 
20 Ct. Cl. 278 ; Cox v. Curwen, 118 Mass. 
200 ; Halsey v. Paterson, 37 N. J. Eq. 448 ; 
Merchants' Nat. Bank v. Abernathy, 32 Mo. 
App. 211 ; Hogan v. Page, 2 Wall. 607, 17 J.1. 
Ed. 854 ; Mutual L. Ins. Co. v. Armstrong, 117 
U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997 ; Wright 
v. First Nat. Bank, 30 Fed. Cas. 673 ; Hen
derson Nat. Bank v. Alves, 91 Ky. 142, 15 S. 
W. 132 ; McLain v. Bedgood, 89 Ga. 793, 15 
S. E. 670 ; Com. v. Bryan, 6 Sergo & R. (Pa.) 
83 ;  Barbour V. National Exch. Bank, 45 Ohio 
St. 133, 12 N. E. 5 ;  Griswold V. Sawyer, 125 
N. Y. 411, 26 N. E. 464 ; Lasater v. ' First Nat. 
Bank ('l'ex. Civ. App.) 72 S. W. 1054 ; Ma
combe·r V. Minneapolis Fire & Marine Ins. Co., 
187 Wis. 432, 204 N. W. 331, 333 ; Ferguson v. 
Coleman (Tex. Oiv. App.) 208 s. W. 571, 572 ; 
Newman V. Jennings, 90 Conn. 685, 98 A. 321, 
322 ; Albright V. Albright, 116 Ohio St. 668, 
157 N. FJ. 760, 761 ; Beardsley v. Johnson, 105 
Conn; 98, 134 A. 530, 534 ; Long v. Mont
gomery (Mo. App.) 295 S. W. 811, 815 ; Matt
son v. Wagstad, 188 Wis. 566, 206 N. W. 865, 
868 ; McQueen v. Flasdick-Black Land & 
Lumber Co., 135 La. 698, 65 So. 900, 903 ; State 
v. Industrial Commission of Ohio, 110 Ohio 
St. 487, 144 N. E. 272, 273 ; Oldham's Trustee 
V. Boston Ins. Co., 189 Ky. 844, 226 S. W. 106, 
107, 16 A. L. R. 305 ; In re Worms' Estate 
(Sur.) 159 N. Y. S." 7·32 , 733 ; German-Ameri
can State Bank of Ritzville v. Godman, 83 
Wash. 2.31, 145 P. 221, 223 ; Bier V. Perlmut
ter, 129 Misc. 819, 222 N. Y. S. 238, 240 ; 
Stringer V. Price, 143 Miss. 189, 108 So. 4�n, 
432 ; In re Brown's Estate, 96 S. C. 34, 79 
S. E. 791, 793 ; Miller v. Miller, 200 Iowa, 
1070, 205 N. W. �70, 874, 43 A. L. R. 5f}7 ; In re 
Bair's Estate, 255 Pu. 169·, 99 A. 471, 472 ; 
Nobles V. Nobles, 177 N. C. 243, 98 S. E. 715 ; 
'Vright V. Grand Lodge K. P., Colored (Tex. 
Civ. App.) 173 S. W. 270, 272 ; Brown V. Pe
terson, 185 Iowa, 314, 170 N. W. 444, 445. 

Personal Representatives 

This term, in its commonly accepted sense, 
means executors and administrators ; but it 
may have a wider meaning, according to the 
intention of the person using it, and may in
clude heirs, next of kin, descendants, as
signees, grantees, receivers, and trustees in 
insolvency. See Griswold V. Sawyer, 125 N. 

. Y. 411, 26 N. E. 464 ; 'Vells v. Bente, 86 Mo. 
App. 264 ; Staples y. Lewis, 71 Conn. 288, 41 
A. 815 ; Baynes V. Ottey, 1 Mylne & K. 46{5 ; 
In re Wilcox & Howe Co., 70. Conn. 220, 39 A. 
163. 

Real Re·presentative 

He who represents or stands in the place 
of another, with respect to his real property, 
is so termed, in contradistinction to him who 
stands in the place of another, with regard to 
his personal property, and who is termed the 
"personal representative." Thus the heir is 
the real representative of his deceased an
cestor. Brown. 
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Representative Action o'r Suit 

A representative action or suit is one 
brought by a member of a class of persons on 
behalf of himself and the other members of 
the class. In the proceedings before judgment 
the plaintiff is, as a rule, do'm:in'lts litis, (q. v.,) 
and may discontinue or compromise the ac
tion as he pleases. Sweet. 

Representative Democracy 

A form of government where the powers of 
the sovereignty are delegated to a body of 
men, elected from time to time, who exercise 
them for the benefit of the whole nation. 1 
Bouv. Inst. no. 31. 

Representative Peers 
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Positive Reprisals 

Positive reprisals consist in seizing the per
sons and effects belonging to the other na
tion, in order to obtain satisfaction. 

Special Reprisals 

Special reprisals are such as are granted 
in times of peace to particular individuals 
who have suffered an injury from the citizens 
or subjects of the other nation. 

REPR ISES. In English law. Deductions 
and duties which are yearly paid out of a 
manor and lands, as rent-charge, rent seck, 
pensions, corrodies, annuities, etc., so that, 
when the clear yearly value of a manor is 
spoken of, it is said to be so much per annum 
ultra reprilws,-besides all reprises. Cowell. 
See Delaware & H. Canal Co. v. Von Storch, 
196 Pa. 102, 46 A. 375. 

Those who, at the commencement of every 
new parliament, are elected to represent Scot
land and Ireland in the British house of 
lords ; sixteen for the former and twenty
eight for the latter country. Brown. 

R E PR I EVE. In criminal law. 

Reprobata pecunia  l iberat solve'ntem. Money 
refused [the refusal of money tendered] re

The with- leases him who pays, [or tenders it.] 9 Coke, 
79a. drawing of a sentence of death for an inter

val of time, whereby the execution is sus
pended. 4 :81. Comm. 394. And see Butler v. 
State, 97 Ind. 374 ; Sterling v. Drake, 29 Ohio 
St. 460, 23 Am. Rep. 762 ; In re Buchanan, 146 
N. Y. 264, 40 N. E. 883 ; State v. District 
Court of Eighteenth Judicial Dist. in and for 
Blaine County, 73 Mont. 541, 237 P. 525, 527 ; 
Williams v. Brents, 171 Ark. 367, 284 S. W. 56, 
58 ; Gore v. Humphries, 163 Ga. 106, 135 S. 
E. 481, 485. 

Also the withdrawing of any sentence for a 
period of time. Ex parte Dormitzer, 119 Or. 
336, 249 P. 639, 640. 

REP R I MAND. A public and formal censure 
or severe reproof, administered to a person 
in fault by his superior officer or by a body 
to which he belongs. Thus, a member of a 
legislative body may be reprimanded by the 
presiding officer, in pursuance of a vote of 
censure, for improper conduct in the house. 
So a military officer, in some cases, is pun
ished by a reprimand administered by his 
commanding officer, or by the secretary of 
war. ' 

R E P R I SALS. The forcible taking by one na
tion of a thing that belonged to another, in 
return or satisfaction for an injury commit
ted by the latter on the former. Vattel, b. 2, 
c. 18, s. 342. 

G.eneral Reprisals 

General reprisals take place by virtue of 
commissions delivered to officers and citizens 
of the .aggrieved state, directing them to take 
the persOns and property belonging to the 
offending state wherever found. 

, N�gative Reprisals 

Negative reprisals take place when a na
tion refuses to fulfil a perfect obligation which 
it has ' contracted, or to permit another state 
to enjoy a right which ' it justly claims. 

REPROBAT I ON. In ecclesiastical law. The 
interposition of objections or exceptions ; as 
to the competency of witnesses, to the due 
execution of instruments offered in evidence 
and the like. 

REPROBATO R, ACT I ON O F. In Scotch law. 
An action or proceeding intended to convict 
.a witness of perjury, to which the witness 
must be made a party. Bell. 

R E P-SI LVE R. In old records. Money paid 
by servile tenants for exemption from the 
customary duty of reaping for the lord. Cow-
ell. . 

REPU BLI C. A commonwealth ; that form of 
government in which the administration of 
affairs is open to all the citizens. In another 
sense, it signifies the state, independently of 
its form of government. 1 Toullier 28 and n., 
202, note ; Federalist, No. 39 ; Republic of 
Mexico v. De Arangoiz, 5 Duer (N. Y.) 636 ; 
State v. Harris, 2 Bailey (S. C.) 599 ; Co. Litt. 
303. 
REPU BL I CAN GOVERNM ENT. A govern
ment in the republican form ; a government 
of the people ; a government by representa
tives chosen by the peop.le. See In re Duncan, 
139 U. S. 449, 11 S. Ot. 573, 35 L. Ed. 219 ; 
Eckei'son v. Des Moines, 137 Iowa, 452, 115 N. 
W. 177 ; Minor v. Happersett, 21 Wall. 175, 
22 L. Ed. 627 ; Kadderly v. Portland, 44 Or. 
118, 74 P . 710. 

REP U B L I CAT I O N. The re-execution or re
establishment by a testator of a will which 
he had once revoked. 

A second publication · of a will, either ex
pressly or by construction. 

REPU D IATE. To put away, reject, disclaim, 
or renounce a right, duty, obligation, or privi .. 
lege. 



1537 

REPU D I AT I ON. Rejection ; disclailller ; re
nunciation ; the rejection or refusal of an of
fered or available right or privilege, or of a 
duty or relation. See Iowa State Say. Bank 
v. Black, 91 Iowa, 490, 59 N. W. 283 ; Daley 
v. Saving ASB'n, 178 Mass. 18, 59 N. E. 452 ; 
Jordan v. Madsen, 69 Utah, 112, 252 P. 570, 
573. 

The refusal on the part of a state or gov
ernment to pay its debts, or its declaration 
that its oblig.ations, previously contracted, are 
no longer regarded by it as of binding force. 

I n the Civil Law 

The casting off or putting away of a woman 
betrothed ;  also, but less usually, of a wife ; 
divorcement. 

I n Ecclesiastical Law 

The refusal to accept a benefice which has 
been conferred upon the party repudiErting. 

REPU D I UM. Lat. In Roman law. A break
ing off of the contract of espousals, or of a 
marriage intended to be solemnized. Some
times translated "divorce ;"  but this was not 
the proper sense. Dig. 50, 16, 191. 

REPUGNA NCY. An inconsistency, opposi
tion, or contrariety between two or more 
clauses of the same deed, contract, or statute, 
or between two or more material allegations 
of the same pleading, or any two writings. 
See Lehman v. U. S. ,  127 F. 45, 61 C. C. A. 
577 ; Swan v. U. S., 3 Wyo. 151, 9 P. 931 ; 
Hansen v. Bacher (Tex. Com. App.) 299 s. W. 
225, 226 ; Brown v. State, 96 Tex. Cr. R. 409, 
257 S. W. 891 ; Sunderland v. U. S. (C. C. A.) 
19 F.(2d) 202, 207 ; Fowler v. State, 20 Okl. 
Cr. 410, 203 P. 900, 901 ; Presson v. Presson, 
38 Nev. 203, 147 P. 1081, 1082. 

REPUGNANT. That which is contrary to 
what is stated before, or insensible. A re
pugnant condition is void. Groenendyk v. 
Fowler, 204 Iowa, 598, 2:15 N. W. 718, 720. 

REPUTABLE. Worthy of repute or distinc
tion, held in esteem, honorable, praiseworthy. 
Illinois State Board of Dental Examiners v. 
People, 123 Ill. 245, 13 N. E. 201. 

Reputatio est vulgaris op in io ubi  non est veri
tas. Et vulgaris opin io est duplex, scil . : O pin-
10  vulgaris o rta inter graves et discretos hom
Ines, et  qure vultum veritatis habet ; et  opin io 
fantum orta i nter leves et vulgares ho mines, 
absque specie veritatis. Reputation is common 
opinion where there is not truth. And com
mon opinion is of two kinds, to-wit :  Common 
reputation arising among grave and sensible 
men, and which has the appearance of truth ; 
and mere opinion arising among foolish and 
ignorant men, without any appearance of 
truth. 4 Coke, 107. 

REPUTAT I ON.  A person's credit, honor, 
'character, good name. Injuries to one's rep
utation, which is a personal right, are de
famatory and malicious words, libels, and 
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inalicious lndictments or prosecutions. state 
V. .Steen, 185 N. O. 768, 117 S. E. 793, 794 ; 
Brown v. Moon, 196 Ala. 391, 7.2 So. 29 ; 
State v. Kallas, 133 Wash. 23, 233 P. 315, 
316 ; People :v. Nemer, 218 Mich. 168, 187 
N. W. 315, 316 ; Olark v. Hendricks (Tex. 
Civ. App.) 164 S. W. 57, 58 ;  People v. Nem
er, 218 Mich. 163, 187 N. W. 315, 317. 

Reputation of a person is the estimate in which 
he is held by the public in the place where he is 
known. Cooper v. Greeley, 1 Denio (N. Y.) 347. 

In the law of evidence, matters of public 
and general interest, such as the boundaries 
of counties or towns; rights of common, 
claims of highway, etc., are allowed to be 
proved by general reputation ; e. g. , by the 
declaration of deceased persons made ante 
litem motam, by old documents, etc., nO'twith
standing the general rule against secondary 
evidence. Best, Ev. 002. 

R E PUTED. Accepted by general, vulgar, or 
public opinion. Thus, land may be reputed 
part of a manor, though not really so, and 
a certain district may be reputed a parish 
or a manor, or be a parish Qr a manor in 
reputation, although it is in reality no parish 
or manor at all. Brown ; Lowell Hardware 
00. v. May, 59 Colo. 475, 14'9 P. 831, 833 ; 
Morse v. BroWll (D. C.) 200 F. 232 ; Bowman 
v. Howard, 182 N. C. 662, 110 S. E. 98, 100. 

REPUTED OWN E R. See Owner. 

R EQU EST. An asking or petition ; the ex
pression of a desire to some person for some
thing to be granted or done ; particularly 
for the payment of a debt or performance 
of a contract ; also direction O'r command in 
law of wills. Beakey v. Knutson, 90 Or. 574, 
174 P. 1149, 1150 ; Hurley-Tobin Co. v. White, 
84 N . .T. Eq. 60, 188, 94 A. 52, 53 ; In re Dain
trey's Estate, 125 Misc. 369, 211 N. Y. S. 529, 
531 ; Miller v. McGhee Cotton Co., 144 Ga. 
392, 87 S. E. 387, 388 ; Zeidler v. Goelzer, 191 
Wis. 378, 211 N. W. 140, 144. 

The two words, "request" and "require," as used 
in notices to creditors to present claims against an 
estate, are of the same origin, and virtually synony
mous. Prentice v. Whitney, 8 Hun (N. Y.) 3.Q(). 

I n  Ple'ading 

'l'he statement in the plaintiff's declaration 
that the particular payment or performance, 
the failure of which constitutes the cause 
of action, was duly requested or demanded of 
the defendant. 

I n  General 

-Request, letters of. In English law. Many 
suits are brought before the Dean of the 
Arches as original judge, the cognizance of 
which properly belongs to inferior jurisdic
tions within the province, but in respect of 
which the inferior judge has waived his juris
diction under a certain form of proceeding 
known in the canon law by the denomination 
of ·'letters of request." 3 Steph. Comm. 306. 
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-Request note. In English law. A note re
questing permission to remove dutiable .goods 
from one place to another without paying the 
excise. 

-Requests, cou rts of. See Courts of Requests. 

-Special request. A request actually made, 
at a particular time and place. This term is 
used in contradistinction to a general request, 
which need not state the time when nor place 
where made. 3 Bouv. Inst. no. 2843. 

REQU I RE. To direct, order, demand, in
struct, command, claim, compel, exact. BeaI\:
ey v. Knutson, 90 Or. 574, 174 P. 1149, 1150 ; 
Vogrih v. American ·Steel & Wire Co., 263 Ill. 
474, 105 N. E. '332, 334 ; State v. Peters, 112 
Ohio St. 249, 147 N. E,. 81, 84 ;  Atkinson v. 
State, HlO Ind. i, 128 N. E. 433, 434 ; Little 
Rock Ry. & Electric Co. v. Hampton, 112 Ark. 
194, 165 S. W. 289, 291 ; Union Mut. Ins. Co. 
v. Page, 65 Okl. 101, 164 P. 116, 117, L. R. A. 
1918U, 1 ;  Bain v. Coats (Tex. Com. App.) 244 
S. W. 130, 133. 

REQU I S I T I ON.  A demand in writing, or for
mal request or requirement. Bain v. State, 
61 Ala. 79 ; Atwood v. Charlton, 21 R. 1. 568, 
45 A. 580. 

The taking or seizure of property by gov
ernment. Filbin Corporation v. U. S. (D. C.) 
266 F. 911, 913 ; Benedict v. U. S. (D. C.) 271 
F. 714. 

I n I nternational Law 

The formal demand by one government up
on another, or by the governor of one of the 
United States upon the governor of a sister 
state, of the surrender of a fugitive criminal. 

I n Scotch Law 

A demand made by a creditor that a debt 
be paid or an obligation fulfilled. Bell. 

REQU IS I T I O N S  ON T I TLE, in English con:" 
veyancing, are written inquiries made by the 
solicitor of an intending purchaser of land, 
or of any estate or interest therein, and ad
dressed to the vendor's solicitor, in respect of 
some apparent insufficiency in the abstract of 
title. Mozley & Whitley. 

RERE F I  E FS. In Scotch law. Inferior fiefs ; 
portions of a fief or feud granted out to in
ferior tenants. 2 Bl. Comm. 57. 

Rerum o rdo confunditur si un icuique jurisdic
tio non servetur. 4 Inst. Proem. The order of 
things is confounded if every one preserve not 
his jurisdiction. 

Rerum progressus ostendunt multa, qum in ini
tio prmcaveri seu prmvideri non possunt. 6 
Coke, 40. The progreSSI of events shows 
many things which, at the beginning, could 
not be guarded against or foreseen. 

Rerum suarum quilibet est �oderator et arbiter 
Every une is the regulator and disposer of his 
own propexty. Co .. Lit�. 2234. 
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R ES. Lat. In the civil law. A thing ; an 
object. As a term of the law, this word 
has a very wide and extensive signification, 
including not only things which are objects 
of property, but also such as are not capable 
of individual ownership. See Inst. 2, 1, Pl'. 
And in old English law it is said to have a 
general import, comprehending both corpo
real and incorporeal things of whatever kind. 
nature, or species. 3 Inst. 182. See Bract. 
fol. 7b. 

By "res," according: to the modern civilianS'. 
is meant everything- that may form an o b
ject of rights, in opposition to "persona," 
which is regarded as a subject of rights. 
"Res," therefore, in its general meaning, com
prises actions of all kinds ; while in its re
stricted sense it comprehends every object 
of right, except actions. Mackeld. Rom. 
Law, § 146. This has reference to the funda
mental division of the Institutes, that all law 
relates either to persons, to things, or to ac
tions. Inst. 1, 2, 12. 

In modern usage, the term is particularly 
applied to an object, subject-matter, or sta·tus. 
considered as the defendant in an action, or 
as the object against which, directly, pro
ceedings are taken. Thus, in a prize case, 
the captured vessel is "the refS." And pro
ceedings .of this character are said to be .in 
rem. (See In Personam ; In Rem.) "Res" 
may also denote the action or proceeding, as 
when a cause, which is not between adver
sary parties, is entitled "In re ---." 

C lassification 

Things (res) have been variously divided 
and classified in law, e. g. ,  in the following 
ways : (1) Corporeal and incorporeal things ; 
(2) movables and immovables ; (3) res man
cipi and res neo rnancipi; (4) things real 
and things personal ; (5) things in possession 
and choses (i. e. , things) in action ; (6) fungi
ble things and things not fungible, (fungi biles 
vel non fungibiles ;) and (7) res singulre (i. e., 
individual objects) and universitates rerum, 
(i. e., aggregates of things.) Als'O persons are 
for some purposes and in certain respects 
regarded as things. Brown. 

I n  General 

-Res accessoria. In the civil law. An ac
cessory thing ; that which belongs to a prin
cipal thing; 01' is in connection with it. 

-Res adiratm. The gist of the old action for 
res adiratre was the fact that the plaintitr 
had lost his goods, that they had come into 
the hands of the defendant, and that the de
fendant, on request, refused to give them up_ 
3 Holdsw. Rist. E. L. 275. 

-Res adjudicata. A common but indefensible 
misspelling of res judicata. The latter term 
designates a point or question or subject
matter which was in controversy or dispute 
and has been authoritatively and finally set- · 
tIed by the decision of a co:urt. Res adjudi
'cata (if there be such a term) could,only mean. 
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an article or subject · of prop("rty "awarded 
to" a given person by the judgment of a court, 
which might perhaps be the case in replevin 
and similar actions. 

-Res caduca. In the civil law. A faUen or 

us 

· 249 P. 947. 954 ; Cllngan v. State. 15 Okl. Cr. 
483, 178 P. 486, 488 ; Commonwealth v. Gard
ner, 282 Pa. 458, 128 A. 87, 90 ; Kressin v. Chi
cago & N. W. Ry. Co., 194 Wis. 480, 215 N. W. 
908, 909. 

escheated thing ; an escheat. Hallifax, Civil -Res habiles. In the civil law, things which 
Law, b. 2, c. 9, no. 60. are prescriptible ;  things to which a lawful 

title may be acquired by ordinary prescrip-
-Res com m unes. In the civil law. Things 
common to all ; that is, those things which 
are used and enjoyed by every one, even in 
single parts, but can never be exclusively ac
quired as a whole, e. g., light and air. Inst. 2, 
1, 1 ;  Mackeld. Rom. Law, § 169. 

-Res controversa. In the civil law. A mat
ter controverted ; a matter in controversy ; a 
point in question ; a question for determina
tion. Calvin. 

-Res coronm. In old English law. Things of 
the crown ; such as ancient manors, homages 
of the king, liberties, etc. Fleta, lib. 3, C. 6, 
§ 3. 

-Res corporales. In the civil law. Cerporeal 
things ; things which can be touched, or are 
perceptible to the senses. Dig. 1, 8, 1, 1 ;  
Inst. 2, 2 ;  Bract. fols. 7b, lOb, 13b. 

-Res derelicta. Abandoned property ; proper
ty thrown away or forsaken by the owner, 
so as to become open to the acquisition of the 
first' talier or occupant. See Rhodes V. White
head, 27 Tex. 31B, 84 Am. Dec. 631. 

-Res fungibiles. in the civil law. Fungible 
things, things of such a nature that they 
can be replaced by equal quantities and quali
ties when returning a loan or delivering goods 
purchased, for examnle, so many bushels of 
wheat or so many . dollars ; but a particular 
horse or a particular jewel would, not be of 
this character. 

tion. . 
' 

-Res i m mobiles. In the civil law. Immova
ble things ; including .land and that which is 
connected therewith, either by nature or art, 
such as trees and buildings. Mackeld. Rom. 
Law, § 160. 

-Res incorporales. In the civi1 1aw. Incor
poreal things ; things which cannot be touch
ed ;  such as those things which consist in 
right. Inst. 2, 2 ;  Bract. fols. ' 7b, lOb. Such 
things as the mind alone can perceive. 

-Res integra. A whole thing ; a new or un
opened thing. The term is applied to those 
points of law which have not been decided, 
which are untouched by aictum or decision. S 
Mer. 269. 

-Res inter alios act� A thing done between 
others, or between third parties or strangers. 
See Chicago, etc., R. CO. V. Schmitz, 211 Ill. 
446, 71 N. E. 1050. 

-Res ipsa loquitur. The thing speaks for it
self. Rebuttable presumption that defendant 
was negligent, which arises upon proof that 
instrumentality causing injury was in defend
ant's exclusive control, and that the accident 
was one which ordinarily does not happen in 
absenee of negligence. SIiwowski v. New 
York, N. H. & H. R. Co., 94 Conn. 303, 108 
A. 805, 807 ; Kuether v: Kansas City Light & 
Power Co., 220 Mo. App. 452, 276 S. W. 105, 
108 ; Poth v. Dexter Horton Estate, 140 Wash. 

-Res furtivm. In Scotch law. Goods which 272, 248 P. 374, 375 ; St. Marys Gas Co. v. 

have been stolen. Bell. Brodbeck, 114 Ohio St. 423, 151 N. E. 323, 326 ; 
Wright v. Elkhorn Consolida tion Coal & Coke 

-Res gestre. Things done ; transactions ; es- Co., 182 Ky. 423, 206 S. W. 634, 638 ; Adriance 
sential circumstances surrounding the sub- v. Schenck Bros., 95 N. ,J. Law, 185, 112 A. 
ject. The circumstances, facts, and declara- 408 ; Caledonian Ins. Co. v. Erie R. Co., 219 
tions which grow out of the main fact, are App. Div. 685, '220 N. Y. S. 705, 709 ; Hoffman 
contemporaneous witl;l it, and serve to illus- v. Shad, 221 App. Div. 668, 224 N. Y. S. 722, 
trate its character. See Stirling v. Bucking- 724 ; Loomis v. Toledo Rys. & Light Co., 107 
ham, 46 Conn. 464 ; Ft. Smith Oil Co. v. Slov- Ohio St. 161, 140 N. E. 639, 642 ; Atkinson v. 
er, 58 Ark. 168, 24 S. W. 106 ; State v. Prater, United Railroads of San Francisco, 71 Cal. 
52 W. Va. 132, 43 S. E. 230 ; Davids v. People, App. 82, 234 P. 863, 865 ; Myers v. City of In-
19� 111. 176, 61 N. E. 537 ; Hall v. State, �8 Ga. dependence (Mo. Sup.) 189 s. W. 816, 821 ; 
607 ; Railway Co. v. Moore, 24 Tex. Civ. App. Baltimore & O. S. W. R. Co. v. Hill, 84 Ind. 
489, 59 S. W. 282 ; State v. Turco, 99 N. J. App. 354, 148 N. E. 489, 495 ; 'Slater v. B arnes, 
Law, 96, 122 A. 844, 846 ; Eby v. Travelers' 241 N. Y. 284, 149 N. E. S59, 860 ; O'Connor 
Ins. Co., Hartford, Conn., 258 Pa. 525, 102 A. v. Mennie, 169 Cal. 217, 146 P. 674, 676 ; Scel-
209, 210 ; Dodd v; State, 29 Okl. Cr. 311, 233 lars v. Universal Service Everywhere, 68 Cat 
P. 503, 505 ; Murphy v. George Brown & Co., . App. 252, 228 P. 879, 880 ; Huscher v. New 
91 N. J. Law, 412, 103 A. 28, 32 ; Simpkins v. York & Queens Electric Light & Power Co., 
State,94 Tex. Cr. R. 456, 251 S. W. 1084, 1085 ; 158 App. Div. 422, 143 N. Y. S. 639, 641 ; Bene
State v. Lasecki, 90 Ohio St. 10, 106 N. E. 660, di�k v. Potts, 88 Md. 52, 40 A. I067, 41 L. R. A. 
661, L. R. A. 1915E, 202, Ann. Cas. 19160, 478 ; Griffen v. Maniee, 166 N. Y. 188, 59 N. E. 
1182 ; 'Yard v. State, 70 Tex. Cr. R. 393, 159 S. 925, 52 L. R. A. 922, 82 Am. St. Rep. 630 ; Ex
W. 272, 276 ; Schaff v. Coyle, 121 Oklo 228, celsior Electric Co. v. Sweet, 57 N. J. Law, 

• 
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224', 30 A. 553 ; Houston v. Brush, 66 Yt. 331, gifts or offerings. Inst. 2, 1, 8. 
29 A. 380 ; Scott v. London, etc., Docks Co., 3 ·  crosses, censers. Bract. fol. 8. 

Chalices, 

Hurl. & C. 596. 

-Res j udicata. A matter adjudged ; a thing 
judicially acted upon or decided ; a thing or 
matter settled by judgment. A phrase of 
the civil law, constantly quoted in the books. 

· Epstein v. Soskin, 86 Misc. Rep. 94, 148 N. Y. 
S. 323, 324 ; Bluefields S. S. Co. v. United 
Fruit Co. (C. C. A.) 243 F. 1, 9 ;  Gray v. Gray, 
91 Fla. 103, 107 So. 261, 262 ; Bentson v. 

· Brown, 191 Wis. 460, 211 N. W. 132, 133 ; 11'-
· win v. Alabama Fuel & Iron Co., 215 Ala. 328, 
110 So. 566, 568 ; 2 Kent. Comm. 120. 

-Res Iitigiosre. In Roman law, things which 
are in litigation ; property or rights which 
constitute the subject-matter of a pending 
action. 

-Res mancipi. In Roman law. Certain class
es of things which eould not be aliened or 
transferred except by means of a certain for-' 
mal ceremony of conveyance called "manC'ipa
tio," (q. v.). These included land, houses, 
slaves, horses, and cattle. All other things 
were called "re8 nee mancipi." The distinc
tion was abolished by Justinian. 

-Res m obi les. In the civil law. Movable 
things ; things which may be transported 
from one place to another, without injury to 
their substance and form. Things corre
sponding with the chattels personal of the 
common law. 2 Kent, Comm. 347. 

-Res nova. A new matter ; a new case ; a 
question not before decided. 

-Res sanctre. In the civil law. Holy things ; 
such as the walls and gates of a city. Inst. 
2, 1 ,  10. Walls were said to be holy, because 
any offense against them was punished capi
tally. Bract. fol. 8. 

-Res universitatis. In the civil law. Things 
belonging to a community, (as, to a munici
pality,) the use and enjoyment of which, ac
cording to their proper purpose, is free to 
every member of the community, but which 
cannot be appropriated to the exclusive use 
of any individual ; such as the public build
ings, streets, etc. Inst. 2, 1, 6 ; Mackeld. Rom. 
Law, § 770. 

Res accendent lu m ina rebus. One thing thrmvs 
light upon others. Odgen v. Gibbons, 4 Johns. 
Ch. (N. Y.) 149. 

Res accessoria sequitur rem pri ncipalem.  
Broom, Max. 491. The accessory follows the 
principal. 

Res denominatur  a pri ncipali parte. 9 Coke, 47. 
The thing is named from its principal part. 

Res est m isera ubi  jus  est vagum et fncertum.  
2 Salk. 512. It is  a wretched state of things 
when law is vague and mutable. 

Res generalem h abet significationem quia tam 
corporea quam incorporea cujuscunque sunt 
generis, naturre, sive speciei, co m prehendit. 3 
lnst. 182. The word "thing" has a general 
signification, because it comprehends corpo
real and incorporeal objects, of whatever na
ture, sort, or species. 

Res i nter alios acta alteri nocere non debet. 
Things done between strangers ought not to 
injure those who are not parties to them. Co. 
Litt. 132 ; Broom, Max. 954, 967. 

-Res n ull i us. The property of nobody. A 
thing which has no owner, either because 
a former owner has .finally abandoned it, or' 
because it has never been appropriated by any 
person, or because (in the Roman law) it is not 
susceptible of private ownership. 

Res inter alios judicatre n ullu m  aliis prrej udici
-Res periit domino. A phrase used to express urn faciunt. Matters adjudged in a cause do 
that, when a thing is lost or destroyed, it is not prejudice those who were not parties to it. 
lost to the person who was the owner of it at Dig. 44, 2, 1. 
the time. Broom, Max. 238. ' 

. 

-Res p'rivatre. In the civil law. Things the 
property of one or more individuals. Mack
eld. Rom. Law, § 157. 

-Res publ icre. Things belonging to the pub
lic ; public property ; such .as the sea, naviga
ble rivers, highways, etc. 

-Res quotidian�. Every-day matters ; famil
iar points or questions. 

-Res religiosre. Things pertaining to religiQn. 
In Roman law, especially, burial-places, which · 
were regarded as sacred, and could not be the 
subjects of commerce . 

Res j udicata facit ex albo nigru m ;  ex n igro, al
bu m ;  ex curvo, rectu m ;  e,x recto, curvum .  A 
thing adjudged [the solemn judgment of a 
court] makes white, black ; black, white ; the 
crooked, straight ; the straight, crooked. 1 
Bouv. lust. no. 840. 

Res j udicata pro veritate accipitur. A matter 
adjudged is taken for truth. Dig. 50, 17, 207. 
.A. matter decided or passed upon by a court 
of competent jurisdiction is received as evi
dence of truth. 2 Kent, Comm. 120. 

Res nul l ius naturaliter fit primi  occupantis. 
A thing· which has no owner naturally belongs 
to the first finder. 

:"'Res sacrre. In the civil law. Sacred thingS. Res per pecun iam restimatur, et non pecunia per 

Things consecrated by the pont�ffs to the rem. 9 Coke, 76. The value of a thing is esti
service of God ; such Il$ sacred ed�ftces. and mated a�cording to its worth in money. but 
� . " . . ' : " " -
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the value of money is' not estimated by ref- R ESC ISSIO. Lat. "In the civil law� An an

erence to a thing. nulling ; a voiding," or making void ; abroga,
tion ; rescission. Cod. ' 4, 44. 

Res propria est qum commu nis non est. A 
thing is private which is not common. Le 
Breton v. Miles, 8 Paige (N. Y.) 261, 270. 

Res qum i ntra prmsidia perductm nondum sunt, 
quanquam ab hostibus ocoupatm, ideo postl imi
ni i  non egent, quia dominum nond u m muturunt 
ex gentium jure.  Things which have not yet 
been introduced within the enemy's lines, al
though held by the enemy, do not need the fic
tion of postliminy on this account, beea use 
their ownership by the law of nations has not 
yet changed. Gro. de Jure B. 1. 3, c. 9, § 16 ; 
Id. I. 3, c. 6, § 3. 

Res sacra non recipit mstim ationem. A sacred 
thing does not admit of valuation. Dig. 1, 8, 
9, 5. 

Res sua nemin i  servit. 4 Macq. H. L. Cas. 151. 
No one can have a servitude over his own 
property. 

Res transit cum suo onere. The thing passes 
with its burden. Where a thing has been In
cumbered by mortgage, the incumbrance fol
lows it wherever it goes. Bract. fols. 4'7b, 48. 

RESALE. Where a person who has sold 
goods or other property to a purchaser sells 
them again to some one else. Sometimes a 
vendor reserves the right of reselling if the 
purchaser commits default in payment of the 
purchase money, and in some cases (e. g., on a 
sale of perishable articles) the vendor may 
do so without having reserved the right. 
Sweet. 

RESC E I T. In old English practice. An ad
mISSIOn or receiving a third person to plead 
his right in a cause formerly commenced be
tween two others ; as, in an action by tenant 
for life or years, he in the reversion might 
come in and pray to be received to defend 
the land, and to plead with the demandant. 
Cowell. 

RESC E I T  O F  H O MAGE. The lord's receiv
ing homage of his tenant at his admission to 
the land. Kitch. 148. 

RESC I N D. To abrogate, annul, avoid, or 
cancel a contract ; particularly, nullifying a 
contract by . the act of a party. See Powell 
v. Linde Co., 29 Misc. Rep. 419, 60 N. Y. S. 
1044 ; Hurst v. Trow Printing Co., 2 Misc. Rep. 
361, 22 N. Y. S. 371 ; J. I. Case Threshing 
Mach. Co. v. Street (Tex. Civ. App.) 216 S. 
W. 426, 429 ; George H. Finlay & Co. v. Swirs
kY, , 98 Conn. 666, 120 A. 561, 562 ; Swan v. 
Great Northern Ry. Co., 40 N. D. 258, 168 N. 
W. 657, 659, L. R. A. 1918F, 1063 ; Stowell 
Motor Car Co. v. Hull, 117 Misc. Rep. 789, 191 
N. Y. S. 570, 572 ; Vaughn v. Fey, 47 Cal. 
App. 485, 190 P. 1041, 1042 ; Pearson v. Brown, 
27 Cal. App. 125, 148 P. 956, 958. 

In Spanish law, nullity is divided into absolu� 
and relative. The former is that which arises frum 
a law, whether civil or criminal, the principal mO:
tive for which is the public interest ; and the latter 
Is that which affects only certain individuals. "Nul:' 
lity" is not to be confounded with "rescission." 
Nullity takes place when the act is affected by !I
radical vice, which prevents it from producing any 
effect ; as where an act is in contravention of the 
laws or of good morals, or where it has been execut
ed by a person who cannot be supposed to have any 
will, as a child under the age of seven years, or a 
madman, (un nino 0 demente.) Rescission is where 
an aCt, valid in appear�nce, nevertheless con'ceals a 
defect. which may make it null, if demanded by , any 
of the parties ; as, for example, mistake, force, 
fraud, deceit, want of sufficient age, etc. Nullity 
relates, generally to public order, and cannot there:
fore be made good either by ratification or prescrip:' 
tion ; so that the tribunals ought, fo,r this reason 
alone, to decide that the null act can have no effect', 
without stopping to inquire whether the parties to 
it have or have not received any injury. Rescission', 
on the contrary, may be made good by ratification 
or by the silence of the parties ; and neither of the 
parties can demand it, unless he can prove that he 
has received some prejudice or sustained some dam
age by the act. Sunol v. Hepburn, 1 Cal. 281, citing 
Escriche. 

. 

RESC I SS I ON.  Rescission, or the act of re
scinding, is where a contract is canceled, an-: 
nulled, or abrogated by the parties, or one of 
them. 

RESC I SSO RY ACT I O N .  In Scotch law. One 
to rescind or annul a deed or contract. 

·
RESCO US. Rescue. The taking back by 
force goods which had been taken under, a' 
distress, or the violently taking away a man 
who is under arrest, and setting him at lib., 
erty, or otherwise procuring his escape, are 
both so denominated. This was also the: 
name of a writ which lay in cases of rescuei 
Co. Litt. 160 ; 3 Bl. Comm. 146 ; Fitzh. Nat; 
Brev. 100 ; 6 Mees. & W. 564. 

R ESC R I PT. 
I n  Canon Law 

.A term including any form of apostolical let� 
ter emanating from the pope. The answer of 
the pope in writing. Dict. Droit Can. 

I n the Civil Law 

A species of imperial constitutions, being 
the answers of the prince in individual cases, 
chiefly given in response to inquiries by par..! 
ties in relation to litigated suits, or to in-: 
quiries by the judges, and which became rules 
for future litigated or doubtful legal ques
tions. Mackeld. Rom. l�a w, § 46. 

At Common Law 

A counterpart, duplicate, or copy. 

I n  A merican Law 

A written order froll the court to the clerk, 
giving directions concerning the further dis
position of a case. PUb. St. Mass. p. 1295. 



The written statement by an appellate court 
Of its decision in a case, with the reasons 
therefor, sent down to the trial court. 

RESC R I PT I ON.  In French law. A rescrip
tion is a letter by which one requests some 
'One to pay a certain sum of money, or to ac
count for him to a third person for it. Poth. 
Cont. de Change, no. 225. 
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�upp. 640 ; Wilson v. Higbee (C. C.) 62 F. 
726 ; Hurd v. Curtis, 7 Metc. (Mass.) 110 ; 
Cox v. Colossal Cavern Co., 210 Ky. 612, 276 
'S. W. 540, 541 ; Kesterson v. California-Ore
gon Power Co. (Or.) 221 P. 826, 831 ; 
Worcester v . .  Smith, 117 Me. 168, 103 A. 65 ; 
Presbyterian Church of Osceola, Clarke 
County, v. Harken, 177 Iowa, 195, 158 N. W. 
692, 695 ; Dunlap v. Jackson, 92 Ok1. 246, 219 

RESC R I PTUM. Lat. In the civil law. 
species of imperial constitution, in the form 
of an answer to some application or p.etition ; 
a rescript. Calvin. 

A P. 314, 318 ; Du Bois v. Judy, 291 Ill. 340, 126 
N. E. 104, 106 ; De Moss v. Sample, 143 La. 
243, 78 So. 482, 485 ; Rob2rts v. Dazey, 284 IlL 
241, 119 N. E. 910 ; Auburn & S. Electric R. 
Co. v. Hoadley, 195 N. Y. S. 517, 521, 119 Misc. 
94 ; Central Bank & Trust Co. v. Wyatt, 189 
N. O. 107, 126 S. E. 93, 94 ; Allen v. Henson, 
186 Ky. 201, 217 S. W. 120, 123 ; Greenspan 
v. Yaple, 194 N. Y. S. 658, 65D, 201 App. Div. 
575 ; Picotte v. Smith, 179 N. Y. S. 726, 729, 
110 Misc. 144 ; Beardslee v. New Berlin Light 
& Power Co., 207 N. Y. 34, 100 N. E. 434, 436, 
Ann. Cas. 1914B, 1287 ; Stanton v. T. L. Herb
ert & Sons, 141 Tenn. 440, 211 S. W. 353, 354 ; 
Donn.ell v. Otts (Tex. Civ. App.) 230 S. W. 

RESCUE. The act of forcibly and intention
ally delivering a person from lawful arrest 
or imprisonment, and setting him at liberty. 
4 Bl. Comm. 131 ; Code Ga. § 4478 (Pen. Code 
1910, § 313) ; Robinson v. State, 82 Ga. 535, 
9 S. E. 528. 

The unlawfully or forcibly taking back 
goods which have been taken under a dis
tress for rent, damage feasant, etc. Hamlin 
v. Mack, 33 Mich. 108. 

I n  Adm iralty and Maritime Law 

The deliverance of property taken as prize, 
out of the hands of the captors, either when 
th.e captured party reh.l.ke it by their own ef
forts, or when, pending the pursuit or strug
gle, the party about to be overpowered re
ceive reinforcements, and so escape capture. 

R ESCUSSO R. In old English law. A res
cuer ; one who commits a rescous. Cro. Jac. 
419 ; Cowell. 

RESCYT. L. Fr. Resceit ; receipt ; the re
ceiving or harboring a felon, after the com
mission of a crime. Britt. c. 23. 

RESEALI NG W R I T. In English law. The 
second sealing of a writ by a master so as 
to continue it, or to cure it of an irregulari-
ty. 

R ESERVANOO. Reserving. In old convey
ancing. An apt word of reserving a rent. Co. 
Litt. 47a. 

Reservatio non debet esse de proficuis i p'sis, 
quia ea conced·untur, sed de reditu novo extra 
.proficua. A reservation ought not to be of the 
profits themselves, because they are granted, 
but from the new rent, apart from the prof
its.. Co. Litt. 142. 

R ESERVAT I O N. A clause in a deed or oth
er instrument of conveyance by which the 
grantor creates, and reserves to himself, some 
right, interest, or profit in the estate grant
ed, which had no previous existence as such, 
but is first called into being by the instru
ment reserving it ; such as rent, or an ease
ment. Stephens v. Reynolds, 6 N. Y. 458 ; 
In re Narragansett Indians, 20 R. 1. 715, 40 
A. 347 ; Miller v. Lapham, 44 Vt. 435 ; Engel 
v� Ayer, 85 Me. 448, 27 A. 3Q2 ; Smitb. v • .  
Corn1U Univ���ity,: 21 ,Misc. 220, 41), N. Y. 

864 ; Standard Elkhorn Coal Co. v. Bolen, 193 
Ky. 342, 236 S. W. 241, 242 ; Bodcaw Lumber 
Co. v. Goode, 160 Ark. 48, 254 S. W. 345, 246, 
29 A. L. R. 578 ; Gates v. Oliver, 126 Me. 427, 
139 A. 230 ; Deckenbach v. Deckenhach, 65 
Or. 160, 130 P. 729, 731 ; Marion County Lum
ber Co. v. Hodges, 96 S. O. 140, 79 S. E. 1096, 
1097. 

A "reservation" should be carefully distinguished 
from an "exception, " the difference between the 
two being this : By an exception, the grantor with
draws from the effect of the grant some part of 
the thing itself which is in esse, and included under 
the terms of the grant, as one acre from a certain 
field, a shop or mill standing within the limits of the 

granted premises, and the like ; whereas, a reserva
tion, though made to the grantor, lessor, or the 
one creating the estate, is something arising out of 
the thing granted not then in esse, or some new 
thing created or reserved, issuing or coming out 
of the thing granted, and not a part of th� thing 
itseli', nor of anything issuing out of another thing. 

S Washb. Real Prop. 645. 

I n  Public Land Laws of the United States 

A reservation is a tract of land, more or 
less considerable in extent, which is by pub
lic authority withdrawn from sale or settle
ment, and appropriated to specific public uses ; 
such as parks, military posts, Indian lands, 
etc. Jackson v. Wilcox, 2 111. 344 ; Meehan v. 
Jones (C. 0.) 70 F. 455 ; Cahn v. Barnes (C. 
0.) 5 F. 331. 

I n  Practice 

The reservation of a point of law is the act 
of the trial court in setting it aside for future 
consideration, allowing the trial to proceed 
meanwhile as if the question had been settled 
one way, but subject to alteration of the 
judgment in case the court in banG should 
decide it differently. 

RESEfly�D LAND., Public land that has 
been withheld or kept back '.from sale , �� 
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disposition. Donley v. Van Horn, 49 Cal. 
App. 383, 193 P. 514, 516. 

R ESET. The receiving or harboring an out
la wed person. Cowell. 

Reset of Theft 

In Scotch law. The receiving and keeping 
stolen goods, knowing them to be stolen, with 
a design of feloniously retaining them from 
the real owner. Alis. Crim. Law, 328. 

RESETT E R. In Scotch law. A receiver of 
stolen goOds knowing them to have been sto
len. 

R ESIANCE. Residence, abode, or continu
ance. 

RESIANT. In old English law. Continually 
dwelling or abiding in a place ; resident ; a 
resident: Kitchin, 33 ; Cowell. 

RESIANT RO LLS. Those containing the re
siants in a tithing, etc., which are to be called 
over by the steward on holding courts Leet. 

R ES I DENCE. Living or dwelling in a cer
tain place permanently or for a considerable 
length of time. The place where a man makes 
his home, or where he dwells permanently 
or for an extended period of time. One's 
house, or dwelling. The state in which a· 
corporation was incorporated, or county in 
WhICh its principal place of business is lo
cated, or any county wherein it does business. 
Jones v. Reser, 61 Okl. 46, 160 P. 58, 59 ; 
O'Hare v. Bismarck Bank, 45 N. D. 641, 178 
N. W. 1017 ; In re Alexander, 94 Neb. 774, 
144 N. W. 907 ; Vachikinas v. Vachikinas, 91 
W � Va. 181, 112 S. E.  316, 319 ; Merrill v. 
Shearston, 73 Colo. 230, 214 P. 540, 542 ; 
Bronaugh v. Commonwealth, 188 Ky. 103, 221 
S. W. 531, 533 ; Jones v. Reser, 61 Okl. 46, 
160 P. 58, 59 ; De Laval Separator Co. v. 
Hofberger, 161 Wis. �44, 154 N. W. 387, 389 ; 
Roberts v. Robertson, 123 Kan. 222, 254 P. 
1026, 1027 ; Struck v. Kohler, 187 Ky. 517, 219 
S. W. 435, 437 ; Hanson v. Hanson, 151 N. Y. 
S. 861, 863, 88 Misc. Rep. 244 ; Moore v. Stev
ens, 90 Fla. 879, 100 So. 901, 904, 43 A. L. R. 
1127 ; Birmingham Ry., Light & Power Co. 
v. Abbott, 6 Ala. App. 643, 60 So. 970 ; Taylor 
v. State, 134 Miss. 110, 98 So. 459, 460 ; Ed
wards v. U. S. (C. C. A.) 7 F.(2d) 357, 360 ; 
Presson v. Presson, 38 Nev. 203, 147 P. 1081, 
1083 ; Wade v. Wade, 93 Fla. 1004, 113 So. 
374, 375 ; Baker v. Baker, Eccles & Co., 162 
Ky. 683, 173 S. W. 109, 118, L. R. A. 1917C, 
171 ; City of Ashland v. City of Catlettsburg, 
172 Ky. 364, 189 S. 'V. 454, 455 ; Herron v. 
Passailaigue, 92 Fla. 818, 110 So. 539, 543 ; 
Levey v. Payne, 192 N. Y. S. 346, 347, 200 App. 
Div� 30 ; Larson v. Dubuque Fire & Marine 
Ins. Co., 238 Mich. 366, 213 N. W. 140, 141 ; 
Winterburn v. Sheriff, 61 Cal. App. 531, 215 P. 
!1:06, 408 ; Sanders v. Farmers' State Bank of 
Mexia (Tex. Civ. App.) 228 S. W. 635, 636. 

:&Esmmrr . 

. The difference between a residence and a '  
domicile may not be capable of easy defini- " 
tion ; but every one can see at least this dis
tinction : A person domiciled in one state 
may, for temporary reasons, such as health, 
reside for one or more years in some other 
place deemed more favorable. He does not, 
by so doing, forfeit his domicile in the first 
state, or, in any proper sense, become a non
resident of it, unless some intention, manifes .. 
ed by some act, of abandoning his residence 
in the first state is shown. Walker's Estate v. 
Walker, 1 Mo. App. 404. 

"Residence" means a fixed and permanent 
abode or dwelling-place for the time being, as 
contradistinguished from a mere temporary 
locality of existence. So does "inhabitancy ;''
and the two are distinguishable in this resp2ct 
from "domicile." In re 'Vrigley, 8 Wend. (N. 
Y.) 134. 

As they are used in the New York Code of 
Procedure, the terms "residence" and " "resi
dent" mean legal residence ; and legal resi
dence is the place of a man's fixed habitation, 
where his political rights are to be exercised) 
and where he is liable to taxation. Houghton 
v. Ault, 16 How. Prac. (N. Y.) 77. 

A distinction is recognized between legal " 
and actual residence. A person may

· 
be a 

legal resident of one place and an actual resi
dent of another. He may abide in one state 
or country without surrendering his legal 
residence in another if he so intends. His 
legal residence may be merely ideal, but his 
actual residence must be substa,ntial. He 
may not actually abide at his legal residence " 
at all, but his actual residence must be his 
abiding place. Tipton v. Tipton, 87 Ky. 243) 
8 S. W. 440 ; Hinds v. Hinds, 1 Iowa, 36;  
Fitzgerald V .  Arel, 63 Iowa, 104, 18 N. W. 
713 , 50 Am. Rep. 733 ; Ludlow v. Szold, 00 
Iowa, 175, 57. N. W. 676. 
RES I D ENT. One who has his residence in 
a place. The term is an elastic one and may 
mean a person who is domiciled at a place, 
or a citizen, or merely one who is temporarily 
living at a place, or carries on bu.siness 
there. Vachikinas v. Vachikinas, 91 W. Va. 
181, 112 S. E. 316, 319 ; Stockyards Nat. Bank 
of South Omaha v. Bragg (0. C. A.) 293 F. 
879, 882 ; In re Lydig's Estate, 191 App. Div. 
117, 180 N. Y. S. 843, 845 ; Quong Ham Wah 
00. v. Industrial Acc. Commission of Oali
fornia, 184 Cal. 26, 192 P. 1021, 1024, 12 A. 
L. R. 1190 ; U. S. v. Gronich (D. C.) 211 ]j'. 
548, 550 ;  In re Lyon's Estate, 117 Misc. 189, 
191 N. Y. S. 260, 261 ; Chandler v. Chandler) 
132 Va. 418, 112 S. E. 856, 859 ; Travis V. Yale 
& Towne Mfg. Co., 252. U. S. 60, 40 S. Ct. 228, 
231, 64 L. Ed. 460 ; Schwartz V. F·riedsam 
(Sup.) 170 N. Y. S. 230, 231 ; Frost v. Brisbin, 
19 Wend. (N. Y.) 11, 32 Am. Dec. 423 ; Kala
mazoo ' Loose Leaf Binder Co. v. Oon P. Our
ran Printing Co. (Mo. App.) 242 s. W. 982 ; 
Hayes v. Seaboard Air Line Ry., 98 S. 
C. 6, 81 S. E. 1102 ; Gaunt v. Nemours Trad
ing Corporation, 194 App. Div. 668, 186 N. Y. 
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S. 92, 95 ;  Board of Oom'rs of Osborne Coun
ty v. City of Osborne, 104 Kan. 671, 180 P. 
233, 234. 

. Also a tenant, who was obliged to reside 
on his lord's land, and not to depart from the 
same ; called, also, "homme levant et couch
ant," and in Normandy, "resseant au fief." 

R ES I D ENT F R EE H O L D ER. A person who 
resides in the particular place (town, city, 
county, etc.) and who owns an estate · in lands 
therein amounting at least to a freehold in
tE:�rest. Damp v. Dane, 29 Wis. 427 ; Camp
bell v. Moran, 71 Neb. 6,15, 99 N. W. 499 ; 
State v. Kokomo, 108 Ind. 74, 8 N. E. 720. 

R ESI D ENT M I N I STER. In international 
law. A public minister who resides at a for
eign court. Resident ministers are ranked 
in the third class of public ministers. Wheat. 
Int. Law, 264, 267. 

RES I D UA L. Relating to the residue ; re
la.ting to the part remaining. 
aES I DUARY. Pertaining to the residue ; 
c,onstituting the residue ; giving or bequeath
i:Ug the residue ; receiving or entitled to the 
residue. Riker v. Cornwell, 113 N. Y. 115, 
20 N. E. 602 ;  Kerr v. Dougherty, 79 N. Y. 
3�9 ; Lamb v. Lamb, 60 Hun, 577, 14 N. Y. S. 
206 ; In re Hartung's E state, 39 Nev. 200, 
155 P. 353, 355 ; In re Kent's . Will, 169 App. 
l)iv. 388, 155 N. Y. S. 894, 897. 

RES I D UARY ACCOU NT. In English prac
tice. The a ccount which every executor and 
administrator, after paying the debts and 
particular legacies of the deceased, and be
fore paying over the residuum, must pass be
f9re the board of inland revenue. Mozley & 
Whitley. 
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773 ; Berger v. Burnett, 95 N. J. Eq. 643, 123 
A. 879, 880 ; Bullard v. Redwood Library, 37 
R. I. 107, 91 A. 30, 31 ; Dunn v. Kearney, 288 
Ill. 49, 123 N. E. 105, 10.8 ; Berger v. Burnett 
(N. J. Ch.) 121 A. 770, 771 ; In re Hartung's 
Estate, 39 Nev. 200, 155 P. 353, 355. 

The "residue" of a testator's estate and effects 
means what is left after all liabilities are discharged, 
and all the purposes of the testator, specifically ex
pressed in his will, are carried into effect. Graves 
v. Howard, 56 N. C. 302. 

RES I D U U M .  That which remains after any 
process of separation or deduction ; a residue 
or balap.ce. That which remains of a de
cedent's estate, after debts have been paid 
and legacies deducted. See Parsons v. Col
gate (C. C.) 15 F. 600 ; Robinson v. Millard, 
133 Mass. 239 ; United States Trust Co. v. 
Black, 9 Misc. 653, 30 N. Y. S. 453. 

Resignatio e·st juris proprii spontanea refutatio. 
ReSignation is a spontaneous relinquishment 
of one's own right. Godb. 284. 

R ESI GNAT I ON.  Formal renouncement or 
relinquishment of an office. Steingruber v. 
City of San Antonio (Tex. Com. App.) 220 s. 
W. 77, 78 ; Howell v. City of Gillespie, 2()fJ 
Ill. App. 447, 448. 

I n  Ecclesiastical Law 
Resignation is where a parson, vicar, or 

other beneficed clergyman voluntarily gives 
up and surrenders his charge and preferment 
to those from whom he received the same. 
It is usually done by an instrument attested 
by a notary. Phillim. Ecc. Law, 517. 

I n  Scotch Law 

F,lESI D UARY C LAUSE. The clause in a will The return of a fee into the hands of the 

by which that part of the property is dis-
superior. Bell. 

posed of which remains after satisfying pre- R ES I GNAT I O N  BOND.  A boud or other en
vious bequests and devises. gagemen t in writing taken by a patron from 

the clergyman presented by him to a living, RES I DUARY D E V I S E  AN D D EV ISEE. See to resign the benefice at a future period. I)evise. This is allowable in certain cases under St. 
R ES I DUARY ESTATE. The remaining part 
()f a testator's estate and effects, after pay
ment o-f debts and legacies ; or that portion 
of his estate which has not been particularly 
devised or bequeathed. See Wetmore v. St. 
Luke's Hospital, 56 Hun, 313, 9 N. Y. S. 753. 

t:tES I D UARY LEGACY. See Legacy. 

R ES I D U E. The surplus of a testator's es
tate remaining after all the debts and par
ticular legacies iha ve been discharged. 2 HI: 
Oomm. 514 ; In re Spier's Estate, 224 Mich. 
658, 195 N. W. 43(), 432 ; In re Hamlin, 185 
App; Div. 153, 172 N. Y. S. 787, 790 ; In ra 
Watts' Estate, 112. Misc. 300, 182 N. Y. S. 
91(), 911 ; In re Taylor's Estate, 239 Pa. 153, 
86 A. 708, 711 ; Van Winkle v. Oatholic Mis
sionary Union, 192 N. C. 131, 133 S. E. 431, 
433 ; Faison v. Middleton, 171 N. O. 170, 88 
S. E. 141, l42, Ann. Cas. 1917E, 72 ; In re 
Fort's Estate, 126 Mise. 28, 21l N. Y. S. 772,· 

9 Geo. IV. c. 94, passed in 1828. 2 Steph. 
Comm. 721. 

RES I G N EE. One in favor of whom a resig
nation is made. 1 Bell, Comm. 125n. 

R ES I LI ENCY. In patent law. That quality, 
as of a metal, which causes it to spring back 
to its form, inherent in properly tempered 
metal. Besser v. Merillat Culvert Core 00. 
(D. 0.) 226 F. 783,- 786. 

R ES I L I R E. Lat. In old English law. To 
draw back from a contract before it is made 
binding. . Bract. fo1. 38. 

RES I ST. To oppose. This word properly 
describes an opposition by direct action and 
quasi forcible means. State v. Welch,' 37 Wis. 
196 ; Powell v. State, 152 Ga. 81, 108 S. E. 
464, 465 ;  In re Boyd (D. C.) 228 F. 1003, 1004 ; 
McAlpine v. State, 19 Ala. App. 391, 97 So. 
612, 613. 



RESI STANCE. The act of resisttng opposl,;. 
tion ; the employment of forcible means to 
prevent the execution of an endeavor in which 
force is employed ; standing against ; ob
structing. See U. S. v. Jose (C. 0.) 63 F. 
954 ; U. S. v. Huff (0. 0.) 13 F. 639 ; U. S. v. 
Strong (D. O.) 263 F. 789, 796 ; U. S. v. Ault 
(D. O.) 263 F. 800, 811. 

R ES I ST I NG AN O F F I CER. In criminal law, 
the offense of obstructing, opposing, and en
deavoring to prevent (with or without actual 
force) a peace officer in the execution of a 
writ or in the lawful discharge of his duty 
while making an arrest or otherwise enforc
ing the peace. See Davis v. State, 76 Ga. 722 ; 
Woodworth v. State, 26 Ohio St. 200 ; Jones 
v. State, 60 Ala. 99. 

R ESOLU C I ON.  In Spanish colonial law. An 
opinion formed by some superior authority 
on matters referred to its decision, and for
warded to inferior authorities for their in
struction and government. Schm. Civil Law, 
93, note 1. 

R ESOLU T I O N. The determination or deci
Sion, in regard to its opinion or intention, 
of a deliberative or legislative body, public 
assembly, town council, board of directors 
or the like. Also a motion or formal proposi
tion offered for adoption by such a :body. 

I n Legislative Practice 

The term is usually employed to denote the 
adoption of a motion, the subject-matter of 
which would not properly constitute a stat
ute ; such as a mere expression of opinion ; 
an alteration of the rules ; a vote of thanks 
or of censure, etc. See City of Cape Girar
deau v. Fougeu, 30 Mo. App. 556 ; McDowell 
v. People, 204 Ill. 400, 68 N. E,. 379 ; Conley 
v. Texas Division of United Daughters of 
the Oonfederacy (Tex. Civ. App.) 164 s. W. 
24, 26 ; Gas & Electric Securities Co. v. Man
hattan & Queens Traction Corporation (0. O. 
A.) 266 F. 625, 636. 

The difference between an "ordinance" and a 
"resolution" is that the former prescribes a perma
nent rule of conduct or government, while the latter 
is an order of the council of a special or temf>orary 
character. Robertson v. Southern Bitulithic Co., 
190 Ky. 314, 227 S. W. 453, 454 ; - City of Rome v. 

Reese, 19 Ga. App. 559, 91 S. E. 880, 881 ; City o f  
Spokane v .  Ridpath, 7 4  Wash. 4, 132 P. 638, 640 ; 
City of Detroit v. Detroit United Ry., 215 Mich. 401, 
184 N. W. 516, 519. But see : Sylvestre v. St. Landry 

, Parish School Board, 164 La. 204, 113 So. 818, 82.0 ; 
Wisconsin Gas & Electric Co. v. City of Ft. At
kinson, 193 Wis. 232, 213 N. W. 873, 878, 52 A. L. R. 
1033. 

-Joint reso lution. A resolution adopted iby 
both houses of congress or a legislature. 
When such a resolution has been approved 
by the president or passed with his approval, 
it has the effect of a law. 6 Op. Atty. Gen. 
680. 

BBSPBCT'O'S 

The distlriction between a joint resolution 
and a concurrent resolution of congress, is 
that the former requires the approval of the' 
president while the latter does not. Rep. 
Sen. JUd. Coni. Jan. 1897. 

If a resolution originating in one house of the 
Legislature is passed by that house and is then sent 
to the other for its concurrence, and is passed by. it� 
Signed by the presiding officer of each house and 
approved by the Governor, it i's a "joint resolution',' 
as that term is used in the Constitution and tJi.e 
joint rules of the Legislature. Oklahoma News Co� 
v. Ryan, 101 Ok!. 151, 224 P. 969, 971. 

I n  Prac1ice 

The judgment of a court. 5 Mod. 438 ; 10 
Mod. 209. 

I n  the Civil Law 

The cancellation ur annulling, by the ac� 
of parties or judgmeht of a court, of an ex
isting contract which was valid and binding, 
in consequence of some cause or matter aris· 
ing after the making of the agreement, and 
not in consequence of any inherent vice o� 
defect, which, invalidating the contract from 
the beginning, wou,ld !be ground for re�ission. 
7 Toullier, no. 551. 

R ESO LUT I VE. In Scotch conveyancin�. 
Having the quality or effect of resolving 'or 
ertinguishing a right. Bell. 

Resoluto jure concedentis resolvitur jus co'n:' 
cessum.  The right o f  the grantor being ex· 
tinguished, the right granted is extinguisheQ. 
Mackeld. Rom. Law, 179 ; Broom, Max. 467. 

R ESO LUTORY C O N D I T I O N .  See Condition., 

R ESO RT, 'IJ. To go back. "It . resorted to
the line of the mother." Bale, Oom. Law, Co. 
11. To frequent ; to go, repair, betake one's, 
self, especially to go frequently, customarily .. 
or usually. State V. Poggmeyer, 91 Kan. 633, 
138 P. 593, 594 ; State v. Seha (Mo. App.) 200' 
S. W. 300. 

R ESO RT, n. A court whose decision is fin� 
and without appeal i8, in reference to the par
ticular case, said to be a "court of last re
sort." 

RESOU RCES. Money or any property that 
can be converted into supplies ; means ' of 
raising money or supplies ; capabilities Qt' 
raising wealth or to supply necessary wants. ; 
available means or capability of any kind. 
Ming V. Woolfolk, 3 Mont. 386 ; Sacry v. ,L6-
bree, 84 Cal. 41, 23 P. 1088 ; Shelby County 
V. Tepnessee Centennial Exposition Co., 96 
Tenn. 653, 36 S. W. 694, 33 L. R. A. 717. 

RESPECTU C O M P U T I  V I C ECO M I T I S  HA
BEN DO. A writ for respiting a sheriff's ac
count addressed to the treasurer and barons 
of the exchequer. Reg. Orig. 139. 

RESPECTUS. In old English and Scotch 
law. Respite ; delay ; continuance of time ; 
postponement. 



ItESPECTUS 

Respiciendum est j udicanti ne quid aut durius 
aut remissius constituatur  quam causa depos
cit ; nee enim aut severitatis aut ciementim 
gloria aff.ectanda est. The judge must see 
that no order be made or judgment given or 
sentence passed either more harshly or more 
mildly than the case requires ; he must not 
seek renown, either as a severe or as a tender
hearted judge. 

RESP I TE. The temporary suspension of the 
execution of a sentence, a reprieve ; a delay, 
forbearance, or continuation of time. 4 Bl. 
Comm. 394 ; Mishler v. Gom., 62 Pa. 55, 1 Am. 
Rep. 377 ; State v. District Court of Eight
eenth Judicial Dist. in and for Blaine County, 
73 Mont. 541, 237 P. 525, 527. 

Continuance. In English practice, a jury 
is said, on the record, to be "respited" till 
the next term.. 3 BI. Comm. 354. 

I n  the Civil Law 
A re8pite is an act by whiCh a debtor, who 

is unable to satisfy his debts at the moment, 
transacts (compromises) with his creditors, 
�nd obtains from them time or delay for the 
payment of the sums which he owes to them. 
The respite is either voluntary or forced. It 
Is voluntary when all the creditors consent to 
the proposal, which the debtor makes, to pay 
in a limited time the whole or a part of the 
debt. It is forced when a part of the credi
tors refuse to accept the debto1;"'s proposal, 
and when the latter is obliged to compel them 
by judicial authority to consent to w'hat the 
others have determined, in the cases directed 
by law. Civ. Code La. arts. 3084, 3085. 

. R ESP I T E  O F  APPEAL. Adjourning an ap
peal to some future time. Brown. 

. RESP I T E  OF H O MAGE. To dispense with 
the performance of homage by tenants who 
held their lands in consideration of perform
ing homage to their lords. Cowell. 

RESPO N D .  I .  T o  make o r  file a n  answer to 
a hill, libel, or appeal, in the character of a 
respondent, (q. v.) 

2. To be liable or answerable ; to make sat
isfaction or amends ; as, to "respond in dam
ages." 

R ESPON D E  BOOK. In Scotch practice. A 
book kept by the directors of chancery, in 
which are entered all non-entry and relief 
duties paya-ble by heirs who take precepts 

. 
from chancery . .  Bell. 

RESPONDEAT O USTE R. Upon an issue in 
. law arising upon a dilatory plea, the form of 
judg�ent for the plaintiff is that the defend
ant answer over, which is · thence called a 
judgment of ':'resp{>mleat ouster." This not 
being a final judgment, the pleading is re
. sumed, and the action proceeds. Steph: Pl. 
: 115 ; 3 Bl. · Oomm. 303 ; Bauer v. Roth, 4: 
Rawle (Pa.) 91. 
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Respondeat raptor, qui ignorare non potuit quod 
p upi l lum aJ ien u m  abd uxit. Hob. 99. Let the 
ravisher answer, for he cannot be ignorant 
that he has taken away another's ward. 

Respondeat su perior. Let the master answer. 
This maxim means that a inaster is liable in 
certain cases for ' the wrongfUl acts of his 
servant, and a principal for those of his 
agent. Broom, Max. 843. See Southern Ry. 
Co. v. Morrison, 105 Ga. 543, 31 S. E. 564 ; 
Haehl v. Wabash R. Co. , 119 Mo. 325, 24 S. 
'V. 737 ; State ' v. Gillespie, 62 Kan. 469, 63 
P. 742, 84 Am. St. Rep. 411. Cameron Com
press Co. v. Kubecka (Tex. Civ. App.) 283 
S. W. 285, 286 ; Miller v. Alaska S. S. Co., 
139 Wash. 207, 246 P. 296, 299 ; Funk v. Ful
ton Iron Works Co., 311 Mo. 77, 277 S. W. 
566, 569 ; Alabama Power Co. v. Bodine, 213 
Ala. 627, 105 So. 869, 870 ; Smothers v. Welch 
& Co. House Furnishing Co., 310 Mo. 144, 
274 S. W. 678, 679, 40 A. L. R. 1209 ; Ellia
son v. Western Coal & Coke Co., 162 Minn. 
213, 202 N. W. 485, 486 ; Emerson v. Western 
Seed & Irrigation Co., 116 Neb. 180, 216 N. W. 
297, 299, 56 A. L. R. 327 ; Hooper v. Brawner, 
148 Md. 417, 129 A. 672, 674, 42 A. L. R. 
1437 ; Southern Paramount Pictures Co. v. 
Gaulding, 24 Ga. App. 478, 101 S. E .. 311 ; Del
aware, L. & W. R. Co. v. Pittinger (C. C. A.) 
293 F. 853, 855. 

RESPOND ENT. The party who makes an 
answer to a bill or other proceeding in chan
cery. State ex info Barker v. Duncan, 265 
Mo. 26, 175 S. W. 940, 942, Ann Gas. 19'16D, 1. 

The party who appeals against the judg
ment of an inferior court is termed the "ap
pellant ;" and he who contends against the 
appeal, the "respondent." The word also de
notes the person upon whom an ordinary pe
tition in the court of chancery (or a Ubel 
in admiralty.) is served, and who is, as it 
were, a defendant thereto. The terms "re
spondent" and "co-respondent" are used in 
like manner in proceedings in the divorce 
court. Brown ; Brower v. Nellis, 6 Ind. App. 
323, 33 N. E. 672 ; Code Cr. Proc. N. Y. § 516. 

I n  the Civil Law 
One who answers or is security for anoth

er ; -a fidejussor. Dig. 2, 8, 6. 

RESPO N D E N T I A. The hypothecation of the 
cargo or goods on board a ship as security 
for the repayment of a loan, the term "bot
tomry" being confined to hypothecations of 
the ship herself ; but now the term "respon
dentia" is seldom used, and the expression 
"bottomry" is. generally employed, whether 
the vessel or her cargo or both be the ' securi
ty. Maude & P. Shipp. 433 ; Smith, ¥erc. 
Law, 416. See Maitland v. The Atlantic, 16 
Fed. Cas. 522. 

Respondentia is a contract by which a car
go; or: some part thereof, is hypothecated as 
seCUrity for a loan, . the. repayment of whicb 
is dependent on maritime risks. Civ. C"OCle 
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Cal. § 3036 ; Civ. CQde Dak. § 1796 (Comp. 

Laws N. D. 1913, § 6809). 

Respondera son soveraign.e. His superior or 

master shall answer. Articuli sup. Chart. c. 
18. 

RESPO NDERE N O N  DEBET. Lat. In plead
ing. The prayer of a plea where the defend
ant insists that he ought not to answer, as 
when he claims a privilege ; for example, as 
being a member of congress or a foreign am
bassador. 1 Chit. PI. *433. 

mental system in which the responsibility for 
public measures or acts of state rests upon. 
the ministry or executive council, who are un
der an obligation to resign when disarpro
bation of their course is expressed by a vote 
of want of confidence, in the legislative as
sembly, or by the defeat . of an important 
measure advocated by them. 

Respons:o unius non omnino audiatur. The an� 
swer of one witness shall not be heard at 
all. A maxim of the Roman law of evidence. 
1 Green!. Ev. § 260. 

RESPO NSA PRU DENTU M . Lat. Answers of · RESPONS I VE. Answering ; constituting or 
jurists ; responses given upon cases or ques- comprising a complete answer. A "respon
tions of law referred to them, by certain sive allegation" is one which directly answel'S 
learned Roman jurists, who, though not Ip.ag- the allegation it is intended to meet. Picture 
istrates, were- authorized to render such opin- Plays Theater Co. of Tampa v. Williams, 75 
ions. These Tesponsa constituted one of. the Fla. 556, 78 So. 674, 677, 1 A. L. R. 1. 
most important sources of the earier Roman 
law, an:! were of great value in developing RESSE ISER. The taking of lands into the 
its s-cientific accuracy. They held much the hands of the crewn, where a general livery 
same place of autherity as our modern prec- or ouster Ie main was formerly misused. 
edents and reperts. 

RESPO NSALIS. 

I n  Old E nglish Law 
One who appeared fer another. 

I n  Eccelesiastical Law 
A proctor. 

RESPONSALIS . AD LUCRA N D U M  VEL 
PETEN D U M .  He who appears and answers 
for another in court at a day assigned ; a 
proctor; attorney, or deputy. 1 Reeve, Eng. 
Law, 169. 

R EST, v. In the trial of an action, a party 
is said to "rest," or "rest his case," w·hen he 
intimates that he has produced all the evi
dence he intends to offer at that stage, and 
submits the case, either finally, or subject to 
h is right to afterwards offer rebutting evi
dence. 

REST, n. Rests are periodical -balancings of 
an account, (particularly in mortgage and 
trust aceou'nts,) made for the purpose of con
verting interest into principal, and charging 
the party lia:�·le thereon with compound in
terest. Mozley & Whitley. 

RESPONS I B I LI TY. The obligation to answer RESTAM P I NG W R I T. Passing it a Eecond 
for an act don·e, and to repair any injury it time through the proper office, whereupon 
may have caused. it receives a new stamp. 1 Chit. Arch. PI', 

RESPO NSI B I L I TY O F  EV I CT I O N. In a 212. 
lease the burden of expelling by legal precess 
those in possession, if they wrongfully with
hold it. Muller v. Bernstein, 198 Ill. App. 
104, 106. 

RESPO NSI BLE. Liable, legally accountable 
or answerable. Sams v. Cochran & Ross Co., 
188 �. C. 731, 125 S. E.. 626, 629 ; The Mary F. 
Barrett (C. C. A). 279 F. 329, 334 ; Midden
dorf, Williams & Co. v. Alexander Milburn 
Co., 137 Md. 583, 113 A. 3 48, 354. 

Able to pay a sum for which he is or may 
become liable, or to discharge an obligation 
w·hich he may be under. Farley v. Day, 26 N. 
H. 5R1 ; People v. Kent, 160 Ill. 65\ 43 N. 
E. 760 ; Com. v. Mitchell, 82 Pa. 349 ; Bright 
v. Ball, 138 Miss. 508, 103 So. 236, 237 ; Board 
of Com'rs of "Wyandotte County v. Davis, 92 
Kan. 672, 141 P. 555, 556, L. R. A. 1915A, 1.98 ; 
State v. Board of Gom'rs of State Institu
tions of Nebraska, 105 Neb. 570, 181 N. W. 
530, 531 ; Ellingson v. Cherry Lake School 
Dist., 55 N. D. 141, 212 N. W. 773, 775. 

RESPONSI BLE GOVERNMENT. This term 
generally designates that species of govern-

RESTAU R, or REST O R. The remedy or re
course which marine underwriters have 
against each other, according to the date of 

their assurances, or a gainst the master, if 
the loss arise through his dJfault, as through 
ill loading, want of caulking, or want of hav� 
ing the vessel tight ; als� the remedy or I'e
COl1ne a person has against h's guarantor or 
other person who is to ind�mnify him from 
any damage sustained. . Enc. Lond. 

RESTAU RANT. A place where refresh
ments, foocl, and drink are served for con� 
snmption on the premises. State v. Shoaf, 
179 N. C. 744. 102 S. E. 70'5, 9 A. L. R. 426 ; 
Dehenham v. Short (Tex. Civ. App.) 199-8. W. 
1147 ; CIty of Ft. Smi th v. Gunter, 106 Ark. 
371, 154 S. W. 181, 183 ; City and County of 
San Francisco v. Larsen, 165 CaL 179, 131 P. 
336, 367 ; Standard Brewing Co. v. 'Veil, 1 29 
Md. 487, £9 A. 661, 662, L. R. A. 1917C, 929, 
Ann. Cas. 1918D, 1143 ; Merrill v. Fedson, 88 
Conn. 314, 91 A. 533, 534, L. R. A. 1915B, 481., 
Ann. Cas. 1916D, 917 ; Lewis v. Hitchc<)Ck (D. 
C.) 10 F. 4. 



RES1'I'I'OTIO IN INTEGRUM 

REST I TU T I O  I N  I NT EGRUM.  Lat. In the 
Civil law. Restoration or restitution to the 
previous condition. This was effected by the 
prretor on equitable grounds, at the prayer 
of an injured party, by rescinding or annul
ling a contract or transaction valid by the 
strict law, or ,annulling a change in the legal 
condition produced by an omission, and re
storing the parties to their previous situation 
or legal relations. Dig. 4, 1 ;  Mackeld. Rom. 
Law, § 220. 

The restoration of a cause to its first state, 
on petition of the party ' who was cast, in 
order to have a second hearing. Hallifax, 
Civil Law, h. 3, c. 9, no. 49. 

�EST I TUTI O N. 

' n  Mariti me Law 

When a portion of a ship's cargo is lost by 
j,ettison, . and the remainder saved, and the 
articles so lost are replaced by a general 
contribution among the owners of the cargo, 
this is called "restitution." 

I n  Practice 

The return of something to the owner of it 
Qr to the person entitled to it, upon the re
versal or setting aside of the judgment or or
der ,  of court under which it was taken from 
him. Haebler v. Myers, 132 N. Y. 363, 30 
N. E. 963, 15 L. R. A. 588, 28 Am. St. Rep. 
589 ; Gould v. McFall, 118 Pa. '455, 12 A. 336, 
4 Am. "St. Rep. 606 ;  First Nat. Bank v. Avery 
Planter Co., 69 Neb. 329, 95 N. W. 624, 111 
Am. St. Rep. 541 ; Moore v. Boise Land & 
Orchard Co., 198 P. 753, 754, 34 Idaho, 50 ; 
Holloway v. People's Water Co., 100 Kan. 
414, 167 l? 265, 269, 2 A. L. R. 161. 
'. If, after money has been levied under a 
writ of execution, the judgment be reversed 
by writ of error, or set aside, the party 
against whom the execution was sued out 
shall have restitution. 2 Tidd, Pro 1033 ; 1 
:Burrill, Pro 292. So, on conviction of a fel
on, immediate restitution of such of the 
goods stolen as are brought into court will be 
ordered to be made to the several prosecutors. 
4 S teph. Comm. 434. 

I n  Equity 
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-Restitution of m inors. In Scotch law. A 
minor on attaining majority may obtain re
lief against a deed previously executed by 
him, w:hich may be held void or voidable 
according to circumstances. This is called 
"restitution of minors." Bell. 

-Restitution of stolen goods. At common law 
there was no restitution of goods upon an in
dictment, because it was at the suit of the 
crown only, therefore the pa'rty was compell
ed to bring an appeal of robbery in order to 
have his goods again ; but a writ of restitu
tion was granted by 21 Hen. VIII. c. 11, and 
it became the practice of the crown to order, 
without any writ, immediate restitution of 
such goods. 

-Writ of restitution. See that title. 

R EST I T UT I O N E  EXTRACT I AS E CCLES I A. 
A writ to restore a man to the church, which 
he had recovered for his sanctuary, being 
suspected of. felony. Reg. Orig. 69. 

R EST I TUT I O N E  TEMPO RALI U M .  A writ 
addressed to the sheriff, to restore the tem
poralities of a bishopric to the bishop elected 
and confirmed. Fitzh. Nat. Brev. 169. 

RESTRA I N. To limit, confine, abridge, nar
row down, restrict, obstruct, impede, hinder, 
stay, destroy. U. S. V. Keystone Watch Case 
Co. (D. C.) 218 F. 502, 515 ; Gouge V. Hart (D. 
C.) 250 F. 802, 803. 

To prohi,bit from action ; to put compul
sion upon ; to restTict ; to hold or press back. 
To enjoin, (in equity-.) 

RESTRA I N I N G O R D E R. An order in the 
nature of an injunction. See Order. 

R ESTRA I N I N G POWE RS. Restrictions or 
li�itations imposed upon the exercise of a 
power by the donor thereof. 

RESTRA I N I N G STATUTE. A statute which 
restrains the common law:, where it is too lax 
and luxuriant. 1 :B1. Comm. 87. Statutes 
restraining the powers of corporations in re
gard to leases have been so called in England. 
2 :B1. Comm. 319, 320. 

. Restitution is the restoration of both par- RESTRA I NT. Confinement, abridgment, or 

ties to their original condition, (when prac- limitation. Prohibition of action ; holding or 

ticable.) upon the rescission of a contract for pressing back from action. Hindrance, con

fr'aud or similar cause. finement, or restriction of liberty. Obstruc-
tion, hindrance or destruction of trade or 

I n  General 

-Restitution of conjugal rigMs. In English 
eCclesiastical law. A species of matrimonial 
cause or suit which is brought whenever ei
ther a husband or wife is guilty of the injury 
of subtraction, or lives separate from the oth
er without any sufficient reason ; in which 
caSe the ecclesiastical jurisdiction will com
Pel them. to, ' come together again, if either 
party be: weak , enough to ' desire it, contrary 
t6 tbe inclination of the �other. S BI. Comm. 

94. 

commerce. 

"What, then, according to a common understand
ing, is the meaning of the term 'restraint' ? Does it 
imply that the limitation, restriction, or confinement 
must be imposed by those who are in possession of 
the person or thing' which is limited, restricted, or 
confined, or is the term satisfied by a restriction 
created by the application of external ' f.orce ? If, 
for example, a town be besieged, and the inhabitaDts , 
confined, within . its. walls by the besieging armY, if, 
in attempting to COJIle out, they are forced back. . 
would it be inaccurate to say that they are re
strained withill those limits? The ' court:. believes : 
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that it would not : and. if it would not, then with 

equal propriety may it be said, when a port is 

blockaded, that the vessels within are confined, 
or restrained from coming out. The blockading 
force is not in possession of the vessels inclosed in 
the harbor, but it ' acts upon and restrains them. It 
is a vis major, applied directly and effectually to 
them, which prevents them from coming out o-f port. 
This appears to the court to be, in correct language, 
'a restraint,' by the power imposing the blockade ; 
and when a vessel, attempting to come out, is board
ed and turned back, this restraining force i s  practi
cally applied to such vessel. "  Olivera v. Union Ins. 
Co., 3 Wheat. 189, 4 L. Ed. 365. 

The terms " restraint" and "detention of princes," 
as used in policies of marine insurance, have the 
same meaning,-that of the effect of superior force, 
operating directly on the vessel. So long as a ship 
is under restraint, so long she i s  detained ; and, 
wnenever she is detained, she i s  under restraint. 
Richardson v. Insurance Co., 6 Mass. 102, 4 Am. Dec. 
92. 

R EST RA I NT O F  M A R R I AGE. A contract, 
covenant, bond, or devise is "in restraint of 
marriage" when its conditions unreasonably 
hamper or restrict the party's freedom to 
marry, orr his choice, or unduly postpone the 
time of his marriage. "General restraint," 
as used in the rule invalidating contracts in 
general restraint of marriage, meaning re
straint binding a competent person not to mar
ry any one at any time. Barnes v. Hobson 
(Tex.) 250 S. W. 238, 242. 

RESTRA I NT OF TRADE. Contracts or com
binations ,in 'restraint of trade are such as 
tend or are designed to eliminate or stifle 
competition, effect a monopoly, artificially 
maintain prices, or otherwise hamper or ob
struct the course of trade and commerce as 
it would 'be carried on if left to the control 
of natural and economic forces. See U. S. v. 
Trans-Missouri Freight Ass'n, 166 U. S. 290, 
17 S. Ct. 540, 41 L. Ed. 1007 ; Hodge Y. Sloan, 
107 N. Y. 244, 17 N. E. 335, 1 Am. St. Rep. 
816 ; U. S. v. Reading Co., 253 U. S. 26, 40 
S. Ct. 425, 429, 64 L. Ed. 760 ; U. S. v. Pat
ten, 226 U. S. 525, 33 S. Ct. 141, 144, 
145, 57 L. Ed. 333, 44 L. R. A. (N. S).  325 ; 
U. S. v. United Shoe Machinery Co. of 
New Jersey (D. C.) 222 F. 349, 368 ; U. 
S. v. Southern California Wholesale Grocers' 
Ass'n (D. C.) 7 F.(2d) 944, 946 ; Binderup v. 
Pathe Exch. Inc., 263 U. S. 291, 44 S. Ct. 96, 
100, 68 L. Ed. 308 ; 'l'renton Potteries Co. 
v. U. S. (C. C. A.) 300 F. 550, 553 ;  Stewart 
v. W. T. Raleigh Medical Co., 58 Okl. 344, 
159 P. 1187, 1188, L. R. A. 1917A, 1276. With 
reference to contracts between individuals, 
a restraint of trade is said to be "general" 
or "special." A contract which forbids a per
son to employ his talents, industry, or capi
tal in any undertaking within the 'limits of 
tlie state or country is in "general" restrraint 
of trade ; if it forbids him to' employ himself 
in a designated trade or business, either for 
a limited time or ,\>,rithin a prescribed area 
or district, it' is in "special" restraint of trade. 

BBSURltENDEB. 

See' Holbrook v. Waters, 9 How. Prac. (N. 
Y.) 337. 

RESTRA I NT O N  ALI E NAT I O N  occurs where 
property is given to a married woman to her 
separate use, without power of alienation. 

REST R I CTED LA N D S. Within Act April 
18, 1912, § 6 (37 Stat. 87), supplementary to 
and amendatory of Act JUl;le 28, 1906, lands 
the alienation of which is subject to restric
tions imposed by Congress to protect the 
Indians from their own supposed incompe
tency. Kenny v. Miles, 250 U. S. 58, 39 S. Ct. 
417, 418, 63 L. Ed. 841. 

R EST R I CT I O N. In the case of land regis
tered under the English land transfer act, 
1875, a restriction is an entry on the register 
made on the application of the registered 
proprietor of the land, the effect of which is 
to prevent the transfer of the land or the 
creation of any charge upon it, unless notice 
of the application for a transfer orr charge 
is sent by post to · a certain address, or unless 
the consent of a certain person or persons to 
the transfer or charge is obtained, or 'unless 
SOme other thing is done. Sweet. 

REST R I CT I VE I N D O RSEMENT. An in
dorsement may be so worded as to restTict 
the further negotiability of the instrument, 
and it is then called a "restrictive indorse
ment." Thus, "Pay the contents to J. S. 
only," or "to J. S. for my use," are restric
tive indorsements, and put an end to the ne
gotiability of the paper. 1 Daniel, Neg. Inst. 
§ 698. 

R ESU LT. In law, a thing is said to result · 
when, after having been ineffectually or only 
paTtially disposed of, it comes back to its for
mer owner or ' his representatives. Sweet; 

RESU LT I N G TRUST. See Trust. 

RES U LT I N G USE. See Use. 

RES U M M O NS. In practice. A second sum
mons. The calling a person a second time 
to answer an action, where the first summons 
is defeated upon any occasion ; as the death 
of a party, or the like. ColWelL 

RES U M PT I ON.  In old English law. The 
taking again into the king's hands such lands 
or tenements as ibefore, upon false sugges- ' 
tion, or other error, he had delivered to the 
heir, or granted by letters patent to any 
man. Cowell. 

RES U R R E N D ER. Where copyhold land has 
been m ortgaged by surrender, and the mort
gagee has been admitted, then, on the mort- . 
gage debt being paid off, the mortgagor is 
entitled to have the land reconveyed to him, 
by the mortgagee surrendering it to the lord 
to his use. This is called a "resurrender." 
2 Dav. Conv. 1332n.. 
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RET A I L. To sell by small parcels, and not 
in the gross. To sell in small quantities. 
State v. Lowenhaught, 11 Lea (Tenn.) 13 ; 
Bridges v. State, 37 Ark. 224 ; McArthur v. 
State, 69 Ga. 444 ; Com. v. Kimball, 7 Mete. 
(1\1ass.) 308 ; Kentucky Consumers' Oil Co. 
v. Commonwealth, 192 Ky. 437, 233 S. \V. 
892, 893. 

R ETA I LE R  O F  I\1ERCHAND I SE. A mer
chant who bnys articles in gross or merchan
dise in large quantities, and sells the same by 
single articles or in small quantities. Great 
Atlantic & Pacific Tea Co. v. Cream of Wheat 
Co. (C.C.A.) 227 F. 46, 47 ; Byran v. City of 
Sparks, 36 Nev. 573, 137 P. 522, 523. 

R ETA I N. In practice. To engage the serv
ices of an a ttorhey or counsellor to manage 
a cause. See Retainer, 2. 

-Retaining a cause. In English practice. 
The act of one of the divisions of th� high 
court of justi�e in retaining jurisdiction of 
a cause wrongly brought in that division in
stead of another. Under the judicature acts 
of 1873 and 1875, this may be done, in some 
cases, in the discretion of the court or a 
judge. 
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of his master, but only wearing his livery, 
and attending sometimes upon special occa
sions,-is, in old English usage, called a "re
tainer." Cowell. 

General Retainer 

A general retainer of an attorney or so
licitor "merely gives a right to expect pro
fessional service when requested, but none 
which is not requested. It binds the person 
retained not to take a fee from another 
against his retainer, but to do nothing except 
what he is asked to do, and for this he is to 
be distinctly paid." Rhode Island Exch. Bank 
v. Hawkins, 6 R. I. 206. 

Special Retainer 

An engagement or retainer of an attorney 
or solicitor for a sp2cial and des'gnated pur
pose; as, to preral'e and try a, p'lrticular 
case. Agnew v. Walden, 84 Ala. 5()2, 4 So. 
672. 

�ETA I< I NG.  The taking one's goods, from� 
another, who without right has taken pos
session thereof. See Recaption. 

RETA L I AT I O N .  The lea: talionis, (q. 1'.) 

R ETA LLIA. In old English law. Retail ; Reta,'n ,' nn  fee A fee given to counsel on - .. ' the cutting up again, or division of a com-engaging his services. Conover v. West Jer- modity into smaller parts. sey 1\1ortgage Co., 96 N. J. Eq. 441, 126 A. 
855, 860. 

-Retain ing l ien. See Lien. 

R ETA I N E R. The right of retainer is the , 
right which the executor or administrator 
of a deceased person has to retain out of the 
assets sufficient to pay any debt due to him 

R ETE N E M E NTUM.  In old English law. Re
straint ; detainment ; withholding. 

R ETENT I O N .  In Scotch law. A species of 
lien ; the right to retain possession of a chat
tel until the lienor is satisfi �d of his claim up
on the article itself or its owner. 

from the deceased in priority to the other R ET I N E NT I A. A retinue, or persons retain
creditors whose debts are of equal degree. 3 ed by a prince or nobleman. Cowell. 
Steph. Comm. 263. Miller v. Irby, 63 Ala. 
483 ; Taylor 'v. Deblois, 23 Fed. Cas. 765. 

A "retainer" is the act of the client in ' 
employing his attorney or counsel, and also 
denotes the fee which the client pays when 
he retains the attorney to act for him, and 
thereby prevents him from acting for his ad
versarv. Pickens Co. v. Thomas, 152 Ga. 
648, 1ii S. E. 27, 28, 21 A. L. R. 1138 ; Bright 
v. Turner, 205 Ky. 1SS, 265 S. W. 627, 628,; 
Devany v. City of South Norfolk, 143 Va. 768, 
129 S. E. 672, 674 ; Saulsbury v. American 
Vulcanized Fibre Co., 5 Boyce (Del.) 182, 91 
A. 536, 530 ; Schmidt v. Curtiss, 72 Wash. 
211, 130 P. 89, 90. 

In English practice, a "retainer," as a,p
plied to counsel, is commonly used to signify 
a notice given to a counsel by an attorney on 
behalf of the plaintiff or defendant in an 
action, In order to secure his services as ad

R ET I  R E. As applied to bills of exchange, 
this word is ambiguous. It is commonly used 
of an indorser who takes up a bill by handing 
the amount to a transferee, after which the 
indorser holds the instrument with all h:s rem
edies intact. But it is sometimes used of an 
accepto'r, by whom, when a bill is tnl�en up o r  
retired a t  maturity, i t  i s  i n  effect paid, and all 
the remedies on it extinguished. Byles, Bills, 
215. See Elsam v. Denny, 15 C. B. 94 ; Em
pire Security Co. v. Berry, 211 Ill. App. 278. 

To withdraw from active service as an offi
cer of the army or navy ; to separate, with
draw, or remove. State v. Love, �5 Xeb. 573, 
145 N. W. 1010, 1013, Ann. Cas. 1915D, 10� 8 ;  
Denby v. Berry, 263 U. S. 29, 44 'S. Ct. 74, 76, 
68 L. Ed. 148 ; People ex reI. Tims v. Bingham 
(Sup.) 166 N. Y. S. 28, 29. 

vocate , when the cause comes on for . trial. RETONSOR. L. Lat. In old E'nglish law. A '  
Bolthouse. Agnew v. Walden, 84 Ala. 502, 4 clipper of money. Fleta, lib. i, c. 20, :§ 122. 

, So" 672 ; 
'
Blackman y. Webb, 38 Kan. 668, i7 ' . .  " 

p� 464. , 
. ' 

' "  RETOR,NA BRE;V I UM. The return of writs. 
A servant 'not menial or familiar,-that ', Th.e mdor�;ment by a sheriff or ; other o1lieer: 

is, not continually dwelling in 'the ' house ' of his doings upon a writ. ' 
' 
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RETORNO HABENDO. A writ that lies for 
the distrainor of goods (when, on replevin 
brought, he has proved his distress to be a 
lawful one) against him who was so distrain
ed, to have them returned to him according 
to law, together with damages and costs. 
Brown. 

ltETltOSPBO'lTVB �w 

A retra:vU Is the open, public, and volun
tary renunciation by the plaintiff, in open 
court, of his suit or cause of action, and if this 
is done by the plaintiff, and a judgment enter
ed thereon by the defendant, the pl'aintiff's 
right of action is forever gone. Code Ga. 1882, 
§ 3445 (Civ. Code 1910, § 5624). And see U. S. 

. v. Parker, 120 U. S. 89, 7 S. Ct. 454, 30 L. Ed. 
RETO RS I O N. In international law. A spe- ' 601 ; Pethtel v. McCullough, 49 W. Va. 520, 
cies of retaliation, which takes place where a 39 S. E. 199 ; Westbay v. Gray, 116 Cal. 660, 
government, whose citizens are subjected to 48 P. 800 ; Russell v. R.olfe, 50 Ala. 57 ; Low
severe and stringent regulation or harsh ry v. McMillan, 8 Pa. 163, 49 Am. Dec. 501 ;  
treatment by a foreign government, employs Broward v. Roche, 21 Fla. 477 ; Coates v. 
measures of equal severity and harshness up.. Santa F�, P. & P. Ry. Co., 15 Ariz. 25, 135 P. 
on the subjects of the latter government found 717 ; Turner .v. Fleming, 37 Ok1. 75, 130 P. 
within its dominions. See Vattel, lib. 2, c. 18, 551, 552, 45 L. R. A. (N. S.) 265, Ann. Cas. 
§ 341. 1915B, 831 ; Johnson v. Metropolitan St. Ry. 

R ET O U R. In Scotch law. To return a writ to Co., 177 Mo. App. 298, 164 S. W. 128 ; Hayden 

the office in chancery from which it issued. v. Maine Cent. R. Co., 118 Me. 442, 108 A. 681, 
683 ; Fulton v. Ramsey, 76 W. Va. 45, 84 S. 

R ETO U R  OF SERV I C E. In Scotch law. A E. 1065, 1066. 
certified copy of a verdict establishing the 
legal character of a party as heir to a dece
dent. 

R ET O U R  SANS F RA I S. Fr. In French law. 
A formula put upon a bill of exchange to 
signify that the drawer waives protest, and 
will not be responsible for costs arising there
-on. , Arg. Fr. Merc. Law, 573. 

R ETO U R  SAN S  PROTET. Fr. Return with
out protest. A request or directio.n by a draw
·er of a bill of exchange that, should the bill 
be dishonored by the drawee, it may be re
turned without protest. 

At common law a retraxit differed, f�om a volun
tary withdrawal by the plaintiff of his action, in that 
a retraxit terminated both the action and the right 
of action, while such a withdrawal terminated the 
action only, leaving in the plaintiff the right to re
commence his suit upon the same alleged right. 
Harvey v. Boyd, 24 Ga. App. 561, 101 S.  E. 708. 

RETREAT TO T H E  WALL. In the law re
lationg to homicide in self-defense, this phrase 
means that the party must avail himself of 
any apparent and reasonable avenues of es
cape by which his danger might be averted, 
and the necessity o.f slaying his assailant 
avoided. People v. lams, 57 Cal. 120. 

R ET RACT. To take back. To retract an of- R ET R I BUT I ON.  This word is sometimes 
fer is to withdraw it before acceptance, which used in law, though not commonly in modern 
the offerer may always do. times, as the equivalent of "recompense," or 

a payment or compensation for services, 
R ET RACTAT I O N, in probate practice, is a property, use of an estate, or other value re-withdrawal of a renunciation, (q. 'V.). ceived. 
RETRACTO 0 TANTEO. In Spanish law. R ETRO. Lat. Back ; .backward ; behind. 

'The right of revoking a contract of sale ; the Retrofeodum, a rerefief, or arriere fief, Spel
right of redemption of a thing sold. White, man. 
New Recop. b. 2, tit. ' 13, c. 2, § 4. 

R ET ROACT I V E  has the same meaning as 
R ET RACTUS AQUJE. Lat. The ebb or re- "retrospective," (q. tv.). 
turn of a tide. Cowell. 

R ETRACT US FEUDAL I S. L. Lat. In old RETROCESS I O N .  In the civil law. When 

Scotch law. The power which a superior pos- the assignee of heritable rights conveys his 
rights back to. the cedent, it is called a "retrosessed of paying off a debt due to an adjudg-

ing creditor, and taking a conveyance to the cession." Ersk. Inst. 3, 5, 1. 

adjudication. Bell. 
. 

RETRA I T. Fr. In old F'rench and Canadian 
law. The taking back 9f a fief by the seignior, 
in case of alienation by the vassal. A right 
>of pre-emption by the seignior, in case of sale 
of the land by the grantee. 

R ET RAX I T. Lat. In practiee. An open 'imd 
vOlu:ri.tary renunciation by a plaintiff of his. 
suit in court, made when the trial is called 
·on, by whic4 he forever loses his action, or is 

. barred from commencing another action for 
the same cause. 3 Bl. Comm. 296 ; 2 Archb. 
Pr. K. B. 250. 

RETROSPECT I V E. Looking back ; contem
plating what is past. 

R ET ROSPECTIVE LAW. A law which looks 
backward or contemplates the past ; one which 
is made to affect acts or facts occurring, or 
rights accruing, before it came into ' force. 
Every statute which takes away or impairs 
vested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty. 
or attaches a new disability iIi respect to 
transactions or considerations already past, 
m.ust be deemed 1·etrospective. See Ex Post 
Facto. And see Deland v. Platte Co., (C. C.) 54 
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F. 832 ; . Poole v. Fleeger, 11 Pet. 198, 9 L. Ed. 
680 ; Sturges v. Carter, 114 U. S. 511, 5 S. Ct. 
1()14, 29 L. Ed. 240 ; Merrill v. Sherburne, 1 N. 
H. 213, 8 Am. Dec. 52 ; Bell v. Perkins, Peck 
(Tenn.) 266, 14 Am. Dec. 745 ; Evans v. Den
ver, 26 Colo. 193, 57 P. 696 ; Continental Oil 
Co. v. Montana Concrete Co., 63 Mont. 223, 207 
P. 116; 118 ; Wilson v. Greer, 50 Ok1. 387, 151 
P. 629, 632 ; State v. Zangerle, 101 Ohio St. 
235, 128 N. E. 165, 166 ; Butte & Superior 
Mining Co. v. McIntyre, 71 Mont. 254, 229 P. 
730, 733 ; Turbeville v. Gowdy (Tex. Civ. App.) 
272 s. W. 559, 561 ; Cox v. Hart, 260 U. S. 427, 
43 S. Ct. 154, 157, 67 L. Ed. 332 : 'Davis & 
McMillan v. Industrial Accident Commission, 
198 Cal. 631, 246 P. 1046, 1048, 46 A. L. R. 
1095 ;  Hammack v. McDonald, 153 Ga. 543, 
113 S. E. 83, 84 ;  Wilson v. Greer, 50 OkI. 
387, 151 P. 629, 632 ; Continental on Co. 
v. Montana Concrete 00.,. 63 Mont. 223, 207 
P. 116, 118 ; Clark Implement Co. v. Wadden, 
34 S. D. 550, 149 N. W. 424, 425, L. R. A. 1915C, 
414 ; Waddill v. Masten, 172 N. C. 582, 90 S. 
E:. 694, 695' ; Olearwater Tp. v. Board of 
Sup'rs of Kalkaska County, 187 Mich. 516, 153 
N. W. 824, 826. 

R ETTE. L. Fr. An accusation or charge. 
St. Westm. 1, c. 2. 

R ETU RN. The act of a sheriff, constable, or 
other ministerial officer, in delivering back 
to the court a writ, notice, or other paper, 
which he was required to serve or execute, 
with a brief account of his doings under the 
mandate, the time and mode of service or 
execution, or his failure to accomplish it, as 
the case may · be. Also the indorsement made 
by the officer upon the writ or other paper, 
stating what he has done under it, the time 
and mode of service, etc. New York, N. H. & 
H; ' R; Co; v. Railway Employees' Department, 
American Federation of Labor, F'ederated 
Sl1QP. Crafts. System Federation No. 17 (D. 
C.) 288 F. 588, 591 ; Strandberg v. Stringer, 
125 Wash. 358, 216 P. 25, 26 ; Johnson v. Cur
lee Clothing Co., 112 Ok1. 220, 240 P. 632, 633 ; 
Smith v. Drake, 174 Ark. 715, 297 S. W. 817. 

The report made by the court, body of mag
istrates, returning board, or other authority 
charged with the official counting of the votes 
cast at an election. 

To bring, carry, or send back ; to place 
in the custody of ; to restore ; . to re-deliver ;  
to send back. Maxwell Implement Co. v. 
Fitzgerald, 85 Ind. App. 206, 146 N. E. 883, 
885 ; Tuttle v. City of Boston, 215 Mass. 57, 
102 N. E. 350 ; Johnson v. Curlee Clothing 
Co., 112 Qk1. 220, 240 P. 632,' 633. 

In English practice, the election of a mem
ber of parliament is called his "return." , 

False Return 

,,A .return. to a writ" in which the officer 
charged with it falsely reports that he served 
it, when he did not, or makes some other false 
()J:' "  incorrect statement, whereby injury r.e
suIts'; to a person :intel'€sted. State. v. Jen:: 
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kins, 170 Mo. 16, 70 S. W. 152. In taxation, a 
return that is incorrect is "false," Du Pont 
v. Graham (D. C.) 283 F. 300, 302, although 
made in good faith under a mistake of law, 
Eliot Nat. Bank v. Gill (D. C.) 210 F. 933, 937. 
Under some statutes, in order to render a re
turn a false return, there must appear, if not 
a design to mislead or deceive O:rl the part of 

. the taxpayer, at least culpable negligence; 
Fouts v. State, 113 Ohio St. 450, 149 N. E. 551� 
555. 

General Return -day 

The day for the general return of all writs 
of summons, subpoma, etc., running to a par
ticular term of the court. 

Return-book 

The book containing the list of members 
returned to the house of commons. May, ParI. 
Pro 

Ret u rn-day 

The day named in a writ or process, upon 
which the officer is required to return it� 
White v. Chambers, 29 Ga. App. 482, 116 S. E. 
26, 28 ; Roberts v. Meek, 221 Mo. App. 9,74, 
296 S. W. 193, 194 ; Danaher v. Phillips, 318 
Ill. 204, 149 N. E:. 302, 304 ; A. W. Watters 
& Co. v. O'Neill, 151 Ga. 680, 108 S. E. 35, 36, 
37 ; Perry v. John Hancock Mut. Life Ins. 
Co. (0. C. A.) 2 If".(2d) 250, 251 ; Wilkinson v. 
La Combe, 59 Mont. 518, 197 P. 836, 837. 

Return I r-re'p'le,visable 

A writ allowed by the statute of Westm. 2,. 
c. 2, to a defendant who had had judgment 
upon verdict or demurrer in an action of re
plevin, or after the plaintiff had, on a writ 
of second deliverance, become a second time 
nonsuit in such action. By this writ the goods 
were returned to the defendant, and the plain .. 
tiff was restrained from suing out a fresh 
replevin. Previously to this statute, an un
successful plaintiff might bring actions of re
plevin in infinitum, in reference to the same 
matter. 3 Bl. Comm. 150. 

Return of Premium 

The repayment of  the whole. or a ratab�e 
part of the premium paid for a policy of in
surance, upon the cancellation of the contract 
before the time fixed for its expiration� 
Northwestern Mut. Life Ins. Co. v. Roberts� 
177 Cal. 540, 171 P. 313, 315. For special' 
meaning in mutual insurance, see : New York 
Ltfe Ins. Co. V. Chaves, 21 N. M. 264, 153 p� , 
303. 

Return of Writs 

In practice. . A short account, in wr,iting;. 
made by the sheriff, or other ministerial offi� 
cer,' of the manner in which he has executed 
a writ. Steph. PI. 24. 

R ETU RNABLE. In practice. To be return
ed ; requiring a return. When a' writ is said 
to be "returnable" on a certain day, it is m.eant 
that on that day the officer must return :it. . 
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RET U R N I NG "  BOARD. This is ' the official 
title in some of the states of the board of 
canvassers ()f elections. 

R ETURN I NG FRO M T RANSPO RTAT I O N. 
Coming back to England before the term of 
punishment is determined . .  

R ET U R N I NG OFFI CER. The official who 
conducts a parliamentary election in Eng
land. The sheriff in counties, and the mayor 
in boroughs. Wharton. 

RET U R N U M  AVER I O RUM.  A judicial writ, 
similar to the retorno ha.bendo. Cowell. 

R ETU RN U M  I R REPLEG I A B I LE. A judi
cial writ addressed to the sheriff for the final 
restitution or return of cattle to the owner 
when unjustly taken or distrained, and so 
found by verdict. It is granted after a non
suit in a second deliverance. Reg. Jud. 27. 

R EUS. Lat. In the civil and canon law. 
The defendant in an action or suit. 

A person judicially accused of a crime ; a 
person criminally proceeded against. Halli
fax, Civil Law, b. 3, c. 13, no. 7. 

A party to a suit, whether plaintiff or de
fendant ; a litigant. This was the ancient 
sense of the word. Calvin. 

A party to a contract. Reus stipulandi, a 
party stipulating ; the party who asked the 
question in the form prescribed for stipula
tions. Reus promittendi, a party promising ;  
the party who answered the question. 

ReLls excipiendo fit actor. The defendant, by 
excepting or pleading, becomes a plaintiff ; 
that is, where, instead of simply denying the 
plaintiff's action, he sets up some new mat
ter in defense, he is bound to establish it by 
proof, just as a plaintiff is bound to prove 
his cause of action. Bounier, Tr. des 
Preuves, §§ 152, 320 ; Best, Ev. p. 294, § 252. 

Reus lresre m ajestatis p un itur ut pereat u n us 
ne pereant o m n es. A traitor is punished that 
one may die lest all perish. 4 Coke, 124. 

REVE. In old English law. The bailiff of 
it .  franchise or manor ; an officer in parishes 
within forests, who marks the commonable 
cattle. Cowell. 

R EVE M OT E. In Saxon law. The court of 
the reve, reeve, or shire reeve. 1 Reeve, Eng. 
Law, 6� 
REVEL. A criminal complaint charged that 
the defendant did "revel, quarrel, commit 
mischief, and otherwise behave in a disorder
ly .mam;J.er." Held, that the word "revel" has 
a definite meaning ; i. e., "to behave in a 
noisy, boisterous mann�r, like a bacchanaL" 
In re Began, 12 R. I. 309. 

REVELAND. The land which in Domesday 
is said to have been "thane-land," and after
wards converted into "reveland." It seems 
to have been land which, having reverted to 

BL.LAW DICT. (3n En� )-98 

the ' king atter the death of the thane, who 
had it for life, was not granted out to any by 
the king, but rested in charge upon ' the ac
count of the reve or bailiff of the manor. 
Spe!. Feuds, c. 24. 

.REVELS. Sports of dancing, masking, etc., 
formerly used in princes' courts, the inns of 
court, and noblemen's houses, commonly per
formed by night. There was an officer to or
der and supervise them, who was entitled the 
"master of the revels." Cowell. 

R EVEN D I CAT I ON. In the civil law. The 
right of a vendor to reclaim goods sold out 
of the possession of the purchaser, where the 
price was not paid. Story, Confl.. Laws, § 
401. See Benedict v. Schaettle, 12 Ohio St. 
520 ; Ellis v. Davis, 3 S. Ct. 327, 109 U. S. 
485, 27 L. Ed. 1006. 

REVEN U E. As applied to the income of a 
government, this is a broad and general 
term, including all public moneys which the 
state collects and receives, from whatever 
source and in whatever manner. U. S. v. 
Bromley, 12 How. 99, 13 L. Ed. 905 ; State 
v. School Fund Com'rs, 4 Kan. 268 ; Fletcher 
v. Oliver, 25 Ark. 295 ;  Public Service Com
mission of Montana v. City of Helena, 52 
Mont. 527, 159 P. 24, 27 ; State ex reI. 
Thompson v. Board of Regents for North
east Missouri State Teachers' College, 305 
Mo. 57, 264 S. W. 698, 700 ; Hays v. State, 
22 OkL Cr. 99, 210 P. 728, 730. 

It also designates the income of an indi
vidual or private corporation. In re Tutor
ship of Ratcliffe Minors, 139 La. 996, 72 So. 
713, 714 ; Humphrey v. Lang, 169 N. C. 601, 
86 S. E. '526, 527, L. R. A. 1916B, 626. 

Publio Reven u e  

The revenue of the government of the state 
or nation ; sometimes, perhaps, that of a mu
nicipality. 

Revenue Bills 

Those that levy taxes in the strict sense ()f 
the word. Johnson v. Grady County, 50 Oklo 
188, 150 P. 497, 499 ; In re Sprankle Co., 69 
OkL 178, 170 P. 1147, 1148 ; Lusk v. Ryan, 
69 Okl. 165, 171 P. 323, 324 ; Hart v. Board 
of Com'rs of Burke County, 192 N. C. 161, 
134 S. E. 403, 4()4. 

Revenue  Law 

Any law which provides for the assess
ment and collection of a tax to defray the 
expenses of the government is a revenue law. 
Such legislation is ,commonly referred to un-

. der the general term "revenue measures," 
and those measures include all the laws by , 
which the government provides means for 
meeting its. expenfUtures.. Peyton v. Bliss. 
W oolw. 173, Fed. Cas. No. 11,055 ; The Nash
ville, 17 Fed. Cas. 1178 ; Twin City Nat. 
Bank v. Nebeker, 3 App. D. C. 190 ; Trustees' 
Executors' & Securities Ins. Corp. v. Hooton, 
53 Oklo 530, 157 P. 293, 298, L. R. A. 1916E. 
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602 ; Smith v. Gilliam (D. C.) 282 F. 628, 631 ; 
State ex reI. School Dist. No. 87 v. Shuck, 
184 Mo. App. 511, 170 S. W. 431, .  432 ; Huf
faker v. Town of Fairfax, 115 Old. 73, 242 
P. 254, 256 ; UnderwOOd v. Dismukes (D. C.) 
266 F. 559, 560 ; Wolkin v. Gibney (D. G.) 3 
F.(2d) 960 ; U. S. v. McConnell (D. C.) 10 F. 
(2d) 973, 975 ; Ard v. People, 66 Colo. 480, 
182 P. 892; 893 ; Colorado Nat. Life Assur. 
Co. v. Clayton, 54 Colo. 256, 130 P. 330, 332. 

Revenue Side of the Exchequer 

That jurisdiction of the court of exchequer, 
or of the exchequer division of the high court 
of j usticp, by which it ascertains and enforc
es the proprietary rights of the crown 
against the subjects of the realm. The prac
tice in revenue cases is not affected by the 
orders and rules under the judicature act of 
1875. Mozley & Whitley. 

R EV ERSAL. The annulling or making void 
a judgment on account of some error or ir
regularity. Usually spoken of the action of 
an appellate court. 

I n I nte'rnational Law 

A declaration by which a sovereign prom
ises that he will observe a certain order or 
certain conditions, which have been once es
tablished, notwithstanding any changes that 
may happen to cause a deviation therefrom. 
Bouvier. 

REVERSE, REVERSED. A term frequently 
used in the judgments of an appellate court, 
in disposing of the case before it. It then 
means "to set aside ; to annul ; to vacate." 
Laithe v. McDonald, 7 Kan. 254 ; Loanes v. 
Gast, 216 Mass. 19'7, 103 N. E. 473, 474 ; 
Nashville, C. & St. L. Ry. v. Bolton, 134 
Tenn. 447, 184 S. W. 9, 11. 

R EV ERSER. In S cotch law. The proprie
tor of an estate who grants a wadset (or 
mortgage) of his lands, and who has a right, 
o'n repayment of the money advanced to him, 
to be replaced in his right. Bell. 

REVERS I BLE ERROR. See Error. 

REVERSI O.  L. Lat. In old English law. 
The returning of land to the donor. Fleta, 
lib. 3, cc. 10, 12. 

Reversio terrre est tanquam terra re'vertens In  
possessione donatori, sive hreredibus s u is post 
don u m  flnitum�  Co. Litt. 142. A reversion of 
land is, as'  it were, the return of the land to 
the possession of the donor or his heirs after 
the termination of the estate granted. 

. 

REVERS I O N. 

I n Real Property Law 

A reversion is the residue of an estate left 
by operation . of law. in the grantor or his 
heirs, or in the heirs of a testator, commenc
ing in pos�ssion ()n the determination of· .a 
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particular estate granted or devised. How. 
St. Mich. 1882, § 5528 (Comp. Laws 1929, § 
12932) ; Civ. Code Cal. § 768 ; 2 Bl. Comm. 
175. And see Barber v. Brundage, 50 App. 
Div. 123, 63 N. Y. S. 347 ; Payn v. Beal; 4 
Denio (N. Y.) 411 ; Powell v. Railroad Co., 
16 Or. 33, 16 P. 863, 8 Am. St. Rep. 251 ; Win
gate v. James, 121 Ind. 69, 22 N. E. 735 ; 
Byrne v. Weller, 61 Ark. 366, 33 S. W. 421 ;  
Brown v. Guthery, 190 N. C. 822, 130 S. E. 
836, 837 ; Duff v. Rodenkirchen, 110 Misc. 
575, 182 N. Y. S. 35, 39 ; Second Reformed 
Protestant (Dutch) Church, in Town of Flat
bush, v. Trustees of the Reformed Protestant 
Dutch Church of Town of Flatbush, 127 
Misc. 498, 216 N. Y. S. 616, 617 ; Johnson v. 
Palmer, 118 Me. 226, 107 A. 291, 293 ; Kav
anaugh v. Cohoes Power & Light Corpora
tion, 114 Misc. 590, 187 N. Y. S. 216, 231 ; 
Glenn v. Holt (Tex. Civ. App.) 229 S. W. 684, 
685 ; Montague v. Curtis, 191 App. Div. 904, 

181 N. Y. S. 709, 713 ; Strong· v. Shatto, 45 
Cal. App. 29, 187 P. 159, 162 ; Vantage Min
ing Co. v. Baker, 170 Mo. App. 457, 155 S. W. 
466, 467 ; Stock v. Mann, 129 Misc. 201, 221 
N. Y. S. 656, 660. 

In a general sense, a returning. In law, the 
returning of an estate to the grantor, or his 
heirs, after a particular estate is ended. The 
word "revert" has the same meaning. In re 
Sharp, 86 Misc. 569, 149 N. Y. S. 470, 473 ; 
Sorrells v. McNally, 89 -Fla. 457, 105 So. 106, 
109. 

When a person has an interest in lands, and grants 
a portion of that interest, or, in other terms, a 
less estate than he has in himself, the possession 
of those lands shall, on the determination of the 
granted interest or estate, return or revert to the 
grantor. This interest is what is called the "gran
tor's reversion," or, more properly, his "right of 
reverter," which, however, is deemed an actual es
tate in the land. Watk. Conv. 16. 

Where an estate is derived, by grant or otherwise, 
out of a larger one, leaving in the original owner 
an ulterior estate immediately expectant on that 
which is so derived, the ulterior interest is called the 
"reversion." 1 Steph. Comm. 290. 

A reversion is the residue of an estate left in the 
grantor, to commence in possession after the de
termination of some particular estate ; while a 
remainder is an estate limited to take effect and be 
enjoyed after another estate is determined. Todd v. 
Jackson, 2.6 N. J. Law, 525. 

I n  Personalty 

"Reversion" is also used to denote a rever

sionary interest ; e. g., an interest in personal 
property subject to the life interest of some 
other persoll. 

I n  Scotch Law 

A re\'ersion is a right of redeeming landed 
property which has been either mortgaged or 
adjudicated to secure the payment of a debt. 
In the former case, ' the reversion is C"dlled 
"conventional ;" in the latter case, it is call
ed "legal ;" and the period of seven years al
lowed for redemption 18 called the "legal." 
Bell ; Paterson. 

BL.LA. W DIOT. (3n En.) 
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-Legal reversion. In Scotch law. The peri
od within which a proprietor is at liberty to 
redeem land adjudged from him for debt. 

REVERSI ONARY. That which is to be en
j oyed in reversion. 

REVERS I ONARY I NTEREST. The interest 
which a ·  person has in the reversion of lands 
or other pl·operty. A right to the future en
joyment of pl'operty, at present in the posses
sion or occupation of another. Holthouse. 

REVERS I O NARY LEASE. One to take ef
fect in jut'ltro. A second lease, to commence 
after the expiration of a former lease. 'Vhar
ton. 

REVERS I O N ER. A person who is entitled 
to an estate in reversion. By an extension 
of its meaning, one who is entitled to any 
future estate or any property in expectancy. 

REVERT. To revert is to return. Thus, 
when the owner of an estate in land has 
granted a smaller estate to another person, 
on the determination of the latter estate, the 
land is said to "revert" to the grantor. 
Sweet ; In re Sharp, 86 Misc. 569, 149 N. Y. 
S. 470, 473 ; Heybrook v. Beard, 75 Wash. 
646; 135 P. 626. 

In a loose way the term "revert to" is sometimes 
used in a will as the equivalent of "go to," and" 
where the lang:uage of a will so indicates, it will be 
construed as used to designate the person to whom 
the testator wished the land to be given. Mastellar 
V. Atkinson, 94 Kan. 279, 146 P. 367, 368, Ann, Cas. 
1917B, 502 ; Marvel v. Wilmington Trust Co., 10 Del. 
Ch. 16:!, 87 A. 1014, 1015 ; In re Briggs' Estate, 186 
Cal. 351, 199 P. 322, 324 ; Hiller v. Loring, 126 Me. 
78, 136 A. 350. 351 ; In re Owens' Will, 164 Wis. 260, 
159 N. W. 906, 907. -

R EV ERTER. Rever,sion. A possibility of 
reverter is that species of reversionary in
terest which exists when the grant is so lim
ited that it may possibly terminate. 1 
Washb. Real Prop. 63. , See Formedon in the 
Reverter. 

REVEST. To vest again. A seisin is said 
to revest, where it is acquired a second time 
by the party out of whom it has been divest
ed. 1 Rop. Husb. & Wife, 353. 

It is opposed ,to "divest." The words "re
vest" and "divest" are also applicable to the 
mere right or title, as opposed to the posses
sion. Brown. 

REV EST I RE. In old European law. To re-
.turn or resign an investiture, seisin, or pos
session that has been received ; to reinvest ; 
to re-enfeoff. Spelman. 

REVI EW. To re-examine judicially. A re
consideration ; second view or examination ; 
revision ; consideration for purposes of cor
rection. Used especially of the examination 
of a cause by an appellate court, and of a 
second investigation of a proposed ,public 
road by a jury of viewers. See Weehawken 
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Wbarf Co. ' V. Knickerbocker Coal Co., 25 
Misc. 309, 54 N. Y. S. 566 ; State v. Main, '69 
Conn. 123, 37 A. 80, 36 L. R. A. 623, 61 Am. 
St. Rep. 30 ; Dumas v. Trustees of Church, 
175 N. C. 431, 95 S. E. 775, 776 ; Swan v. 
Justices of Superior Court, 222 Mass. 542, 
111 N. E. 386, 389 ; State v. Griffiths, 137 
Wash. 448, 242 P. 969, 970. 

Bil l  of Review 

In equity practice. A bill, in the nature of 
a writ of error, filed to procure an examina
tion and alteration or ' reversal of a decree 
made upon a former bill, which decree has 
been . signed and enrolled. Story, Eq. PI. i 
403. 

- Commission of Review 

In Englis'. ecclesiastical law. A commis
sion formerly sometimes granted, in extraor
dinary cases, to revise the sentence of the 
court of delegates, when it was apprehended 
they had been led into ' a material error. 3 
Bl. Comm. 67. 

Court of Review 

In England. A court established by 1 & 2 
Wm. IV. c. 56, for the adjudicating upon 
such matters in bankruptcy as before were 
within the jurisdiction of the lord chancel
lor. It was abolished in 1847. 

Reviewing Ta.xation 

The re-taxing or re-examining an attor
ney's bill of costs by the master. The courts 
sometimes order the masters to review their 
taxation, when, on being 'applied to for that 
purpose, it appears that items have been al
lowed or disallowed on some erroneous prin
ciple, or under some mistaken impression. 1 
Archb. Pro K. B. 55. 

R EV I L I N G C H U RCH O R D I NANCES. An 
offense against religion punishable in Eng
land by fine and imprisonment. 4 Steph. 
Comm. 208. 

REV I SE. To review, re-examine for correc
tion ; to go over a thing for the purpose of 
amending, correcting, rearranging, or other
wise improving it ; as, to revise statutes, or 
a judgment. Casey v. Harned, 5 Iowa, 12 ; 
Vinsant v. Knox, 27 Ark. 272 ; Falconer V. 
Robinson, 46 Ala. 348 ; American Indemnity 
Co. v. City of Austin, 112 Tex. 239, 246 So W. 
1019, 1023 ; Pierce v. Solano County, 62 Cal. 
App. 465, 217 P. 545, 546. 

REV ISED STATUTES. A 'body of statutes 
which have 'been revised, collected, arranged 
in order, and re-enacted as a '  whole. This 
is the legal title of the -collections of compiled 
laws of several of the states, and also of the 
United States. Such a 'Volume is usually 
cited as "Rev. Stat.," "Rev. St.," or "R. S." 

REV I S I NG ASSESSO RS. In English law. 
Two officers elected by the burgesses of non
parliamentary municipal boroughs for the 
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purpose of assisting the mayor in revising the 
parish burgess lists. Wharton. 

REV I S I N G  BARR I STERS. In English law. 
Barristers appointed to revise the list of 
voters for county and borough members of 
parliament, and who hold courts for that pur
pose throughout the county. St. 6 Vict. c. 18. 

R EV I S I NG BAR R I STE RS' C O U RTS. In 
English law. Courts helc;l in the autumn 
throughout the country, to revise the list of 
voters for county and borough members of 
parliament. 

R EV I S I O N .  A "revision" of the statutes is 
more than a restatement of the substance 
thereof in different language, but implies a 
re-examination of them, and may constitute a 
restatement of the law in a corrected or im
proved form, in which case the statement may 
be with or without material change, and is 
substituted for and displaces and repeals the 
former law as it stood relating to the sub
jects within its purview. 

, 
Becker v. Greene 

County, 176 Wis. 120, 184 N. W. 715, 718 ; 
State v. Cooney, 70 Mont. 355, 225 P. 1007, 
1009 ' Litchfield v. Roper, 192 N. C. ' 202, 134 
S. E: 651, 652 ; City and County of Denver 
v. New York Trust Co. , 229 U. S. 123, 33 S. 
Ct. 657, 666, 57 L. Ed. 1101 ; Maclean v: 
Brodigan, 41 Nev. 468, 172 P. 375. 

R EV I VAL. The process of renewing the op
erative force of a judgment which has re
mained dormant or unexecuted for so long 
a time that execution cannot be issued upon 
it without new process to reanimate it. See 
Brier v. Traders' Nat. Bank, 24 'Vash. 695, 
64 Pac. 8311 ; Havens v. Sea Shore Land 00., 
57 N. J. Eq. 142, 41 Atl. 755. 

'l'he act of renewing the legal force of a 
contract or obligation, which had ceased to 
be sufficient foundation for an action, on ac
count of the running of the statute of limi
tations, by giving a new promise or acknowl
edgment of it. 

REVI VE.  To renew, revivify ; to make one's 
self liable for a debt barred by the statute 
of limitations by acknowledging it ; or for 
a matrimonial offense, once condoned, by com
mitting another. See Lindsey v. Lyman, 37 
Iowa, 207 ; In re Zeis (D. C.) 229 F. 472, 474 ; 
Police Jury of Caddo Parish v. City of 
Shreveport, 137 La. 1032, 69 So. 828, 831 ; 
Maclean v. Brodigan, 41 Nev. 468, 172 P. 375. 

R EV I VO R, B I LL O F. In equity practice, 
A bill filed for the purpose of reviving or call- · 
ing into operation the proceedings in a suit 
when from some circumstance, (as the death 
of th� plaintiff,) the suit had abated. 

R EV I VO R, WR I T  O F. In English practice.� 
Where it became necessary to :revive a 'judg-) 
ment, 1:Yy lapse of time, or ehanKe by , de8:th, 
etc., ' of the parties entitled or lialble , to ex- , 
eelltion, the party alleging himself to be en� � 
utied ;'to execUtion might · sue out, a � 'Writ 'of' 
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revivor in the form given in the act, or ap
ply to the court for leave to enter a sugges
tion upon the roll that it appeared that he 
was entitled to have and issue execution of 
the judgment, such lea,e to be granted by 
the court or a judge upon a rule to show 
cause, or a summons, to be served according 
to the then present practice. C. L. P. Act, 
1852, § 129. 

REVOCABLE. Susceptible of being revoked. 

R EVOCAT I O N .  The recall of some power, 
authority, or thing granted, or a destroying 
or making void of some deed that had exist
ence until the act of revocation made it void. 
It may be either general, of all acts and 
things done ,before ; or special, to revoke a 
particular thing. 5 Coke, 90. See Wilming
ton City Ry. Co. v. Wilmington & B. S. Ry. 
Co. , 8 Del. Ch. 468, 4'6 Atl. 12 ; Warsco v. 
Oshkosh Savings & Trust Co., 183 Wis. 156, 
196 N. W. 829, 830 ; Ford v. Greenawalt, 29,2 
Ill. 121, 126 N. E. 555, 556. 

Revocation hy act of the party is an in
tentional or voluntary revocation. The prin
cipal instances occur in the case of author
ities and powers of atto·rney and wills. 

A revocation in law, or constructive revoca
tion, is produced by a rule of law, irrespec
tively of the intention of the parties. Thus, 
a power of attorney is in general revoked 
by the death of the principal. Sweet. 

R EVOCAT I O N  OF P RO BATE is where pro
bate of a will, having been granted, is after:. 
wards recalled by the court of probate, on 
proof of a subsequent will, or other sufficient 
cause. 

REVOCAT I O N  OF WI LL. The recalling, an
nulling, or ren.q.ering inoperative an existing 
will, by some subsequent act of the testator, 
which may be by the making of a new will 
inconsistent with the terms of the first, or by 
destroying the old will, or by disposing of 
the property to which it related, or other
wise. See Boudinot v. Bradford, 2 Dall. 268, 
l L. Ed. 3'75 ; Lathrop v. Dunlop, 4 Hun (N. 
Y.) 215 ; Carter v. Thomas, 4 Me. 342 ; Lang
don v. Astor, 3 Duer (N. Y.) 561 ; Graham v. 
Burch, 47 Minn. 171, 49 N. W. 697, 2'8 Am. 
St. Rep. 339 ; Gardner v. Gardiner, 65 N. H. 
230, 19 Atl. 651, 8 L. R. A. 383 ; Cutler v. 
Cutler, 130 N. C. 1, 40 S. E. 689, 57 L. R. A. 
209, 89 Am. St. Rep. 854. 

R EVOCATI O NE PARLIAM ENTI. An an
cient writ for recalling a parliament. 4 Inst. • 
44. 

R EVO CATU R. Lat. It is recalled. This is 
the term, in English practice, appropriate to 
Eignify that a judgment is annulled or set 
a,side for errQr in fact ; if for error in law, 
it: is then said to be reversed. 

REVOKE. ·.To Call ,back ; to recall ; " to an
mrl-ab."act 'by' calling or takillg it· ba(:k; 
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REVOLT. The endeavor of the crew of 'a 
vessel, or any one Qr mQre of them, to. Qver
throw the legitimate authQrity of her com
mander, with intent to. remQve him from his 
command, or · against his will to take posses
siQn Qf the vessel by assuming the gQvern
ment and navigation of her, or Iby transfer
ring their dbedience from the lawful com
mander to some other person. United States 
v. Kelly, 11 Wheat. 417, 6 L. Ed. 508 ; Hamil
tQn v. U. S. (C. C. A.) 268 F. 15, 18. 

R EWARD. A recompense or premium offered 
or bestowed by goverI!ment or an individual 
in return for special or extraordinary serv
ices to ,be performed, Qr fO'r special attain
ments or achievements, or for some act r� 
sulting to the benefit of the public ; as, a 
reward fOor useful inventions, for the . discov
ery and apprehension of criminals, for the 
restO'ration O'f lost property. See Kinn v. First 
Nat. Bank, 118 Wis. 537, 9·5 N. W. 96-9, 99 
Am. St. Rep. 10.12 ; Campbell v. Mercer, 10.8, 
Ga. 103, 33 S. E. '871 ; HendersO'n v . . U. S. 
Fidelity & Guaranty Co. (Tex. Com. App.) 
298 S. W. 404, 406. 

That which is offered or given for some 
service or attainment ; sum O'f money paid 
O'r taken for doing, or for:bearing to' do, some 
act. ErickS()n v. North Dakota State Fair 
Ass'n of Fargo, 54 N. D. 830, 211 N. W. 597, 
598 ; Kirk v . . Smith, 48 MO'nt. 489, 138 P. 
10.88, 10.89. 

REWME. 
dO'm. 

In oW records. Realm, or king-

REX. Lat. The king. The king regarded 
as the party prosecuting in a criminal ac
tion ; as in the form of entitling such 'actions, 
"Rex v. Doe." 

Rex debet esse sub lege quia lex facit re,gem. 

Rex non p'otest · p.eccare. The king cannQt do. 
wrQng ; the king can do no. wrQng. 2 RQlle, 
304. An ancient and fundamental principle 
Qf the English constitutiQn. . Jenk. Cent. p. 9, 
case 16 ; 1 BI. Comm. 246. 

Rex nunquam mo'ritur. The king never dies. 
BroO'm. Max. 50 ;  Branch, M'ax. (5th Ed.) 197 ; 
1 Bl. CQmm. 249. 

R HAND I R. A part in the division O'f Wales 
before the Conquest ; every tQwnship com
prehended four gavels, and every gavel had 
fO'ur rhandirs, and four houses or tenements 
constituted every rhandir. Tayl. Hist. Gav. 
00. 

R HO D I AN LAWS. This, the earliest code or 
collection of maritime laws, was formulated 
'by the people of the island of Rhodes, who, 
by their commercial prosperity and the supe
riority of their navies, had acquired the sov
ereignty of the seas. Its date is very uncer
tain, but is supposed (by Kent and others) 
to be about 900 B. C. Nothing of it is now 
extant except the article on jettison, which 
has Ibeen preserved in the Roman collections. 
(Dig. 14, 2, "Lem Rhodia de Jaotu.") Another 
code, under the same name, was published 
in more modern times, 'but is generally con
sidered, by the best authO'rities, to be spuri
ous. See Schomberg, Mar. Laws Rhodes, 
37, 3'8 ;  3 Kent, Comm. 3, 4 ;  Azuni, Mar. 
Law, 265-296. 

R I AL. A piece of gold coin current for 1o.s., 
in the reign . of Henry Vr., at which time 
there were half-rials and quarter-rials or rial
farthings. In the beginning of Queen Eliza
beth's reign, golden rials were coined at 15s. 
a piece ; and in the time of James I. there 
were rose-rials of gold at 3o.s. and spur-rials 
at 15s. Lown. Essay Coins, 38. 

The king ought to be under the law, because R I BA U D .  A rogue ; vagrant ; whoremon
the law makes the king. ,1 Bl. Comm. 239. ger ; a person given to all manner of wicked-

ness. Cowell. 
Rex e·st legalis et p·o l i ticus. Lane, 27. The 

R I BBONMEN.  king is both a legal and pali tical person. Associations or secret socie
ties formed in Ireland, having fO'r their ob
ject the dispossession of landlords !by murder 
and fire-raising. Wharton. 

Rex est lex vivens. Jenk. Cent. 11. The king 
is the living law. 

Bract. R I CHARD ROE, otherwise TRO U BLESO M E. Re'x est major sin gu l is, m inor  un iversis. 
The casual ejector and fictitious defendant 

1. 1, c. 8. The king is greater than any single in ejectment, whose services are no longer person, less than all. invoked. 

Rex hoc so lum non pOlest face·re quod non R I CO H O M E. Span. In Spanish law. A 
p'ote6t injuste agere. 11 Coke, 72. The king nobleman ; a count or baron. 1 White, Re-
can do everything but an injustice. cop. 36. 

Rex non debit esse sub homine, sed sub  Deo et R I D ER. A rider, or rider-rOll, signifies a 
su;b lege, qu ia lex facit regem . Bract. fol. '5. schedule or small piece Qf parchment annexed 
The king ought to be under no man, 'but under to some part of a roll or record. It is fre
God and the law, because the law makes a quently familiarly used for any kind of a 
king. Broom, lVIax. 47. schedule or writing annexed to a document 

which cannot well be incorporated .in the 
Rex non potest fal lere nec tall i .  The king can- body of such document. Thus, in passing 
not deceive or :be deceived. Grounds & Rud. bills through a legislature, when a' new clause 
of Law 438. is added after the 'bill has passed through 
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committee, such new clause is. termed a R'I FLETUM.  A coppice or thicket. Cowell. 
"rider." Brown. See, also, Cowell ; Blount ; 
2 Tidd, Pro 730 ; Com. v. Barnett, 199 Pa. R I GA. In old European law. A species of 

161, 48 AU. 976, 55. L. R. A. 882. service and tdbute rendered to their lords by 
agricultural tenants. Suppo,sed by Spelman 

R I D ER-RO LL. See Rider. to be derived from the name of a ce·rtain por-

R I D G L I N G .  A half-castrated horse. Brisco 
V. State, 4 Tex. App. 221, 30 Am. Rep. 162. 

R I D I NG ARMED.  In English law. The of
fense of riding or going armed with danger
ous or unusual weapons is a misdemeanor 
tending to distur'b the public peace by ter
rifying the good people of the land. 4 Steph. 
Comm. 357. 

R I D I NG CL�RI<.  In English law. One of 
the six clerks in chancery who, in his turn 
for one year, kept the controlment books of all 
grants that paFs2d the great se al. The six 
clerks were superseded by the clerks of rec
ords and writs. 

R I D I NGS, (corrupted from trithings.) The 
names of the parts or divisions of Yorkshire, 
which, of course, are three only, viz., East 
Riding, North Riding, and West Riding. 

RI EN.  L. Fr. Nothing. It appears in a few 
law French phrases. 

R I EN C U LP. In old pleading. Not guilty. 

R I EN O IT. In old pleading. Says nothing, 
(nil dicit.) 

R I EN LUY DO l T. In old pleading. Owes 
him nothing. The plea of nil debet. 

R I ENS EN ARRERE. Nothing in arrear. A 
plea in an action of debt for arrearages of 
account. Cowell. 

R I ENS LO U R  D EUST. Not their debt. The 
old form of the plea of nil debet. 2 Reeve, 
Eng. Law, 332. 

R I ENS PASSA PER LE FAI T. Nothing 
pfl ssed by the deed. A plea by which a party 
might avoid the o·pe,ration of a deed, which 
had been enrolled or acknowledged in court ; 
the plea of non est factum not being allowed 
in such case. 

' 

R I ENS P E R  D ISC E NT. Nothing by descent. 
The plea of an heir, where he is sued for his 
ancestor's debt, and has no land from him -by 
descent. or assets in his hands. ero. Car. 
151 ; 1 Tidd, Pl'. 645 ; 2 Tidd, Pro 937. 

R I ER C O U NTY. In old English law. After
county ; i. e., after the �Iid of the county 
court. A time and phice appointed by the 
sheriff for the receipt of tile king's money 
after the' end of his county, or county court.

' 

Gowell. 

R I FF,LARE� To take away ' anything bY: 
force. 

tion of land, called, in England, a "rig" or 
"ridge," an elevated piece of ground, formed 

.out of several furrows. Burrill. 

R I GG I NG T H E  MARKET. A term of the 
stock-exchange, denoting the practice of in
flating the price of given stocks, or enhanc
ing thei-r quoted value, by a system of pre
tended purchas�s, des'gned to give the air 
of an unusual demand for such stocks. See 
L. H. 13 Eq. 447. 

R I GHT. As a noun, and ta'ken in an abstract 
sense, the term means justice, ethical correct
ness, or consonance with the rules of law or 
the principles of morals. In this significa
tion it answers to one meaning of the Latin 
'''jus,'' and serves to indicate law in the ab
stract, considered as the foundation of all 
rights, or the complex of underlying moral 
principles which impart the character of jus
tice to all positive law, or give it an ethical 
content. 

As a noun, and taken in a conorete sense, 
a right signifies a power, privilege, faculty, 
or demand, i nherent in one perSon and inci
dent upon another. "Rights" are defined 
generally as "powers of free action." And 
the primal rights pertaining to men are un
doubtedly enjoyed by human beings purely 
as such, being grounded in personali ty, and 
existing antecedently to their recognition by 
positive law. But leaving the abstract mo-r
al sphere, and giving to the term a juristic 
content, a "right" is well defined as "a ca
pacity residing in one man of controlling, 
with the assent and assistance of the state, 
the actions of others." Holl. Jur. €9. 

The noun substantive "a right" signifies that 
which jurists denominate a "faculty ; "  that which 
resides in a determinate person, by virtue of a given 
law, and which avails against a person (or answers 
to a duty lying on a person) other than the person 
in whom it resides. And the noun SUbstantive 
"rights" is the plural of the noun substantive " a  
right." But the expression "right," when it is used 
as an adjective, is equivalent to the adjective "just, " 
afl the adverb "rightly" is equivalent to the adverb 
"justly." Anp., when used as the abstract name 
corresponding to the adjective "right," the noun 
substantive "right" is synonymous with the noun 
substantive, "justice." Aust. Jur. § 264, note. 

In a narrower signification, the word de
notes an interest or title in an object of prop
erty ; a just and legal claim to hold, use, or 
enjoy it, or to convey or donate it, as he may 
please. See Co. Litt. 345a. 

The term "right," in civil society, Is defined to 
mean that whiq-h a man is entitled to have, or to do, 
or to receive from " others within the limits prE
scribed' by law. Atchtaon; 8r; N.· R. Co. v. · BatY, 6 Ntlb. 
40, 29 Am. Rep. 356. 
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That which one person 'ought to have or 
receive from another, it being withheld from 
him, or not in his possession. In this sense, 
"right" has the force of "claim," and is prop
erly expressed hy the Latin "jus." Lord Coke 
considers this to he the proper signification 
of the word, especially in writs and plead
ings, where an estate is turned to a right ; as 
by discontinuance, disseisin, etc. Co. Litt. 
345a. 

lUGE· 

latter are such ·as are enforceable only in 
equity ; as, at the suit of oostui que trust. 

I n  Constitutional Law 

There is also a classification of rights, with 
respect to the constitution of civil 'society. 
l.'hus, according to Blackstone, "the rights of 
persons, considered in their natural capaci
ties, are of two sorts,-absolute and relative ; 
absolute, Which are such as appertain and 

Classification belong to particular men, merely as individ-
Rights may be described as perfeot or im- uals or single persons ; relative, which are 

perfeot, according as their action or scope ' incident to  them as members of society, and 
is clear, settled, and determinate, or is vague standing in various relations to each other." 
and unfixed. 1 Bl. Comm. 123. And see In re Jacobsl, 33 

Rights are either it], perrwnal1t or in r·em. Hun (N. Y.) 374 ; Atchison & N. R. Co. v. Baty, 
A right in personam is one which impos'es 6 Neb. 37, 29 Am. Rep. 356 ; Johnson v. John
an O'bligation on a definite person. A right son, 32 Ala. 637 ; People v. Berbenich, 20 
in rem is one which imposes an obligation Barb. (N. Y.) 224. 
on persons generally ; i. e., either on all the Rights are also classified in constitutional 
world or on all the world except certain de- law as natural, civil, and pOlitical, to which 
terminate perSO!ls. Thus, if I am entitled to there is sometimes added the class of "per
exclude all persons from a given piece of sonal rights." 
land, I have a right in rem in respeet of that Nat'ural rights are those which grow out 
land ; and, if there are one or more persons, of the nature of man land depend upon per
A., B., and C. , whom I am not entitled to ex- sonality, as dIstinguished from such as are 
clude from it, my right is still a right in rem. created by law and depend upon Civilized 
Sweet. society ; or they are those which are plainly 

Rights may also be descrihed as either pri- assured by natural law (Borden v. State, 11 
mary or sceondary. Primar1! rights are those Ark. 519, 44 Am. Dec. 217) ; or those which, 
which can be created without reference to by fair deduction from the present physical, 
rights already existing. Seconda·ry rights moral, social, and religious characteristics of 
can only arise for the purpose of protecting man, he must be invested with, and which 
or enforcing primary rights. They are either he ought to have realized for him in a jural 
preventive (protective) 0'1' remedial (repara- society, in order to fulfill the ends to which 
tive.) Sweet. his nature calls him. 1 Woolsey, Polit. Sct-

Preveritive or protective seoondary rights ence, p. 26. . Such are the rights of life, lib
exist in order to prevent the infringement or erty, priva�y, and good ' reputation. See 
loss of primary rights. They are judicial Black, Const. Law (3d Ed.) 523. 
when they require the assistance of a court Q-ivil rights are such as belong to every 
of law for their enforcement, and extrajudi- citizen of the state or country, or, in a wider 
cial when they are capable O'f being exercised sense, to all its inhabitants, and are not con
by the party himself. Remedial or repara- nected with the organization or administra
tive secondary rights 'are. also either judicial tion of government. They include the' rights 
or extrajudicial. They may further !be di- of property, marriage, protection by the laws, 
vided into (1) rights of restitution or restora- freedom of contract, trial by jury, etc. See 
tion, which entitle the person injured to be Winnett v. Adams, 711 Neb. 817, 99 N. W. 
replaced in his original position ; (2) rights 681. Or, as otherwise defined, civil rights 
of enforcement, which entitle the person in- are rights appertaining to' a person in virtue 
jured to the performance of an act by the per- of his citizenship in a state or community. 
son bound ; and (3) 'rights of satisfaction or Rights capable of being enforced or redressed 
compensation. Id. in a civil a,ction. Also a term applied to cer-

With reSJpect to the ownershi.p of external tain rights secured to citizens of the United 
objects of property, rights may be classed States by the thirteenth and fourteenth 
as a,bsolute and q'uali/ied. An a!bsolute right amendments to the constitution, and by vari
gives to the person in whom it inheres the ous acts of congress made in pursuance there
uncontrolled dominion over the object at all of. Iowa v. Railroad Co. (C. C.) 37- Fed. 498, 3 
times and for all purposes. A qualified right L. R. A. 554 ; State v. Powers, 51 N. J. Law, 
gives the posses'sor a right to the object for 432, 17 Atl. 969 ; Bowles v. Habermann, 95 N. 
certain purposes or under certain circum- Y. 247 ; PeO'ple v. 'Washington, 36 Cal. 658 ;  
stances only. Such is  the right of a bailee to Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683, 
recover the ar·tide bail(�d when it has been 25 L. R. A. 143, 42 Am. St. Rep. 220 ; Hronek 
unlawfully taken from him by a stranger. v. People, 134 Ill. 139, 24 N. E. 861, 8 L. R. 

Rights are also either legal or eq'uitable. A. 837, 23 Am. St. Rep. 652 ; Byers v. Sun 
Tohe former is the case where the person seek- Savings Bank, 41 Okl. 728, 139 P. 948, 52 L. 
ing to enforce the right for his own benefit R. A. (N. S.) 320, Ann. Cas. 1916D, 222 ; Gras
has the legal title and a remedy at law. The ser v. Jones, 102 Or. 214, 201 P. 1069, 1070, 
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18 A. L. R. 529 ; Simpson v. Geary (D. C.) 
204 F. 507, 511 ; Grooms v. Thomas, 93 Oklo 
87, 219 P. 700, 701 ; U. S. Y. 24 Live Silver 
Black Foxes (D. C.) 1 F.(2d) 933, 934. 

Politioal rights co.nsist in the power to par
ticipate, directly or indirectly, in the estab
lishment or administration o.f government, 
such as the right of citizenship, that of suf
frage, the right to hold public office, and the 
right of petition. See Black Co.nst. Law (3d 
Ed.) 524 ; Winnett v. Adams', 71 Neb. 817, 99 
N. W. 681 ; Haupt v. Schmidt, 70 Ind. App. 
200, 122 N. E. 343, 344. 

Personal rights is a term of rather vague 
import, but generally it may be said to mean 
the right of personal security, comprising 
those of life, limb, body, health, reputation, 
and the right o.f personal Uberty. 

As an Adjective 

The term "right" means just, morally cor
rect, consonant with ethical principles or 
rules of positive law. It is  the opposite of 
wrong, unjust, illegal. 

"Right" is used in law, as well as in ethics, 
as o.Pposed to "wrong." Thus, a person may 
acquire a title 'by wrong. 

1:560 

blg the running of the statute of limitations, 
are such as only that part of the municipal
ity included within the corporate limits of a 
municipality are interested in. Board of 
Com'rs of Woodward County v. Willett, 49 
Okl. 254, 152 P. 365, 366, L. R. A. 1916E, 92. 

-Real right. In Scotch law. That which en
titles him who is vested with it to possess 
the subject as his own, and, if in tee posses� 
sion of another, to demand from him its actu
al possession. -Real rights affect the subject 
itself ; personal are founded in obligation. 
Erskine, Inst. 3, 1, 2. 

-Right heir. See Heir. 

-Riparian rights. See Riparian. 

-Vested rights. See Vested. 
And see also the following titles. 

R I G HT C LOSE, W R I T  O F. An abolished' 
writ which lay for tenants in ancient de
mesne, and others o.f a similar ' nature, to try 
the right of their lands and tenements in the 
court of the lord exclusively. 1 Steph .. 
Comm. 224. 

R I GHT I N  ACT I ON.  This is a phrase fre-
I n O ld English Law quently used in place of ohose in action, e,nd' 

'lllie term deno.ted an accusation or charge having an identical meaning. 

of crime. Fitzh. Nat. Brev. 66 F. R I GHT I N  COU RT. See Rectus in Curia. 
See, also, Droit ; Jus ; Recht. 

R I GHT OF ACTI ON.  The right to bring-
Other co,mpound and descriptive terms suit ; a legal right to maintain an actibn, 

-Base right. In Sco.tch law, a subordinate growing out of a given transaction or state
of facts and based thereon. Hibbard v. right ; the right of a subvassal in the lands 

held by him. Bell. Clark, 56 N. H. 155, 22 Am. Rep. 442 ; Web-
ster v. County Com'rs, 63 Me. 29 ; Elmo v. 

-Bill of rights. See Bill, 6. James (Tex. Civ. App.) 282 S. W. 835, 839 ; 
Elliott v. Chicago, M. & St. P. Ry. Co., 35 S. 

-Common right. See Common. D. 57 ; 150 N. W. 777, 779 ; Davis v. Clark 

-Declaration of rights. See Bill of Rights, 
(Tex. Civ. App.) 271 S. W. 190, 192 ; Chandler 

under Bill. v. Nathans (C. C. A.) 6 F.(2d) 725, 728 ; Pick
ett · v. Ruickoldt, 1<11 A. 82, 83, 91 Co.nn. 680 ;. 

-Marital rights. See Marital. Hartigan v. Oasualty Co.. of America, 167 ' N .. 
Y. S. 645, 647, 180 App. Div. 193. 

-Mere right. In the law o.f real estate, the ' By the old writers, "right of action" is
mere right of property in land ; the right o.f commonly used to. denote that a perso.n has 
a proprietor, but without Po.ssessio.n or even lost a right of entry, and has nothing but 3J 
the right of possession ;  the abstract right of right of action left. �. Litt. 363b. 
property. 

R I GHT OF D I SCUSS I O ",. In Scotch law. :-Of right. See Right. The right which the cautioner (surety) has-
-Patent right. See Patent. to insist that the creditor shall do his best to-

compel the performance of the contract by 
..;..Petition of right. See Petition. the principal debtor, before he shall be calledl 
-Private rights. Those rights which apper- upon. 1 Bell, Comm. 347. 
tain to a particular individual o.r individuals, R I GHT OF D I V I S I ON.  In Scotch law. The-
and relate either to the person, or to. personal right which each of sev.eral cautioners (sure

' o.r real property. 1 Chit. Gen. Pro 3. The ties) has to refuse to answer for more than, 
term " private right," as used with reference his own share of the debt. To entitle the cau
to the' right of a person to injunctive relief, tioner to. this right the other cautioners must is used as a' mere distinguishing term from be solvent, and there must be no words in 

' ' 'public right," and not as meaning any par- the bond to exclude it. 1 Bell, Camm. 347. 
ticular monopolistic right. Long v. S outhern 
Express Co. (D. C�) 201 F. 441, 444. "Private R I G HT O F  ENTRY. A right of entry is the 
rights" of a municipal 'corporation; as 'affect- . right of taking or resuming possession. of 
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land by entering on it in a waceable man
-nero 
R I G H T  OF HAB ITAT I O N. In Louisiana. 
The right to occupy another man's house as 
a dwelling, without paying rent or other com
pensation. Civ. Code La. art. 627. 

RI GHT O F  POSSESSION. The right to pos
session which may reside in one man, while 
another has the actual possession, being the 
-right to enter and turn out such actual oecu
pant ; e. g., the right of a disseisee. An ap
parenl right of possession is one which may 
be defeated by a better ; an actual right of 
possession, one which will stand the test 
against all opponents. 2 Bl. Comm. 196 ; Ca
hill v. Pine Creek Oil Co., 38 Okl. 568, 134 P. 
64, 65. 

R I GHT OF PROPERTY. The mere right of 
,property in land ; the abstract right which 
-remains to the owner after he has lost the 
right of possession, and to recover which the 
writ of right was given. United with posses
-sion, and the right of possession, this right 
constitutes a complete title to lands, tene
ments, and hereditaments. 2 Bl. Comm. 197. 

R I GHT OF R E D EM PT I O N. The right to 
disincumber property or to free it from a 
claim or lien ; specifically, the right (grant
ed by statute only) to free property from the 
incumbrance of a foreclosure or other judi
·cial sale, or to recover the title passing there
by, by paying what is due, with interest, 
-costs, etc. Not to be confounded with the 
"equity of redemption," which exists inde-
pendently of statute but must be exercised 
before sale. See Mayer V. Farmers' Bank, 44 
Iowa, 216 ; Millett v. Mullen, 95 Me. 400, 49 
A.. 871 ; Case v. Spelter Co., 62 Kan. 69, 61 
·P. 400 ; Banking Corp. of Montana v. Hein, 
-52 Mont. 238, 156 P. 1085, 1086 ; Wissmath 
Packing Co. v. Mississippi River Power Co. , 
179 Iowa, 1309, 162 N. W. 846, 850, L. R. A. 
1917F, 790 ; Brown v. Timmons, 79 Mont. 
:246, 256 P. 176, 178, 57 A. L. R. 1122 ; West
ern Land & Cattle Co. v. National Bank of 
Arizona at Phamix, 28 A,riz. 270, 236 P. 725, 
"726. 

R I GHT O F  RELI EF. In Scotch law. The 
right of a cautioner (surety) to demand re
imbursement from the principal debtor when 
he has' been compelled to pay the debt. 1 
Bell, Comm. 347. 

R I G H T  O F  R E PRESENTATI O N  A N D  PER. 
FORMAN C E. By the acts 3 & 4 Wm. IV. c. 
15, and 5 & 6 Viet. c . .  45, the author of a 
play, opera, or musical composition, or his 
assignee, has the sole right of representing 
or causing it to be repr'esented in public at 
any place in the British dominions during 
the same period as the copyright in the work 
exists. The right is distinct from the copy
right, and requires to be separately reiis
teredo Sweet. 

lUGH'r 'l'O BEGIN" 

R I GHT OF SEARCH. In international law. 
The right. of one vessel, on the high seas, to 
stop a vessel of another nationality and exam
ine her papers and (in some cases) her cargo. 
Thus, in time of war, a vessel of either bel
ligerent has the right to search a neutral 
ship, encountered at sea, to ascertain wheth
er the latter is carrying contra'band goods. 

R I G H T  O F  WAY. The right of passage or 
of way is a servitude imposed by law or by 
convention, and by virtue of which one has a 
right to pass on foot, or horseback, OT in a 
vehicle, to drive beasts of ,burden or carts; 
through the estate of another. When this 
servitude results from the law, the exercis� 
of it is confined to the wants of the person 
who has it. When it is the result of a con
tract, its extent and the mode of using it is 
regulated by the contract. Oiv. Code La. art. 
722. 

"Right of way," in its strict meaning, is the right 
of passage over another man's ground ; and in its 
legal and generally accepted meaning, in reference 
to a railway, it is a mere easement in the lands of 
others, obtained by lawful condemnation to public 
use or by purchase. It would be using the term in 
an unusual sense, by applying it to an absolute pur
chase of the fee-simple of lands to be used for a rail
way or any other kind of a. way. Williams v. West
ern Union Ry. Co., 50 Wis. 76, 5 N. W. 482. And 
see Kripp V. Curtis, 71 Cal. 62, 11 P. 879 ; Johnson 
"'1. Lewis, 47 Ark. 66, � S. W. 329 ; Bodfish V. Bod
fish, 105 Mass. 317 ; New Mexico V. United States 
Trust Co., 19 S. Ct. 128, 172 U. S. 171, 43 L. Ed. 407 ; 
Stuyvesant V. Woodruff, 21 N. J. Law, 136, 57 Am. 
Dec. 156. 

"Right of way" has a twofold significance, being 
sometimes used to mean the mere intangible right 
to cross, a right of crossing, a right of way, and 

'often used to otherwise indicate that strip of land 
which a railroad appropriates to its own use, and 
upon which it builds its roadbed. Marion, B. & E. 
Traction Co. v. Simmons, 180 Ind. 289, 102 N. E.  132 ; 
Knox V. Louisiana Ry. & Nav. Co., 157 La. 602, 102 
So. 685, 687 ; Atlanta, B. & A. Ry. Co • .  V. Coffee 
County, 152 Ga. 432, 110 S. E. 214, 215 ; Wilson V. 
Pacific Electric Ry. Co., 176 Cal. 248, 168 P. 128, 
130 ; Chicago, B. & Q. R. CO. V. Box Butte County, 
99 Neb. 208, 155 N. W. 881, 884, Ann. Cas. 1918D, 1037 ; 
Northern Pac. Ry. Co. v. Brogan, 52 Mont. 461, 158 
P. 820, 821 ; Illinois Cent. R. Co. V. Taylor, 164 Ky. 
150, 175 S. W. 26, 28. 

The "right of way" is a space of conventional 
width for one or more railroad tracks, while a 
"railroad yard" mighlt be extended indefinitely. 
City of New York v. New York & H. R. Co. (Sup. ) 
169 N. Y. S. 12, 14. 

R I GHT PATENT. An obsolete writ, which 
was brought for lands and tenements, and 
not for an advowson, or common, and lay 
only for an estate in fee-simple, and not for 
him who had a lesser estate ; as tenant in 
tail, tenant in frank marriage, or tenant for 
life. Fitzh. Nat. Brev. 1. 

R I GHT TO B EG I N. On the hearing or trial 
of a cause, or the argument of a demurrer, 
petition, etc., the right to begin is the right 
of first addressing. the court or jury. The 
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right to begin is frequently of importance, as 
the counsel who begins has also the right of 
replying or having the last word after the 
counsel on the opposite side has addressed 
the court or jury. Sweet. 

R I G H T  TO R E D E EM. Th(j term "right of 
redemption," or "right to redeem," is famil
iarly uS2d to describe the estate of the debt
or when under mortgage, to be sold at · auc
tion, in contradistinction to an absolute es
tate, to be set off by appraisement. It would 
be more consonant to the legal character of 
this interest to call it the "debtor's estate 
subject to mortgage." White v. Whitney, 3 
Mete. (Mass.) 86. 

R I G HT, W R I T  O F. A procedure for the re
covery of real property after not more than 
Sixty years' adverse possessiQn ; the high
est writ in the law, sometimes called, to dis
tinguish it from others of the droitural class, 
the "writ of right proper." Abolished by 3 
& 4 Wm. IV. c. 27. 3 Steph. Comm. 392. 

R I G HTS OF P E RSO NS. Rights which con
cern and are annexed to the persons of men. 
1 Bl. Comm. 122. 

R I G H TS O F  TH I N GS. Such as a man may 
acquire over external objects, or things un
connected with his person. 1 Bl. Comm. 122. 

R I G H TS, P ET I T I O N O F. See Petition. 

R I G O R  J U R IS. Lat. Strictness of law. 
La tch, 150. Distinguished from gratia cu
rice, favor of the court. 

R I GO R  M O RTIS. In medical jurisprudence; 
Cadavt'ric rigidity ; a rigidity or stiffening 
of the muscular tissue and joints of the body, 
which sets in at a greater or less interval 
after death, but usually within a few hours, 
and which is .one of the recognized tests of 
death. 

R I N G. A clique ; an exclusive combination 
of persons for illegitimate or selfish purpos
es ; as to control elections or political affairs, 
distribute offices, obtain contracts, control 
the market or the stock-exchange, etc. 
Schomberg v. Walker, 132 Cal. 224, 64 Pac. 
290. 

. R I N G-D RO P P I N G. A trick variously prac
ticed. One mode is as follows, the circum
stances being taken from 2 East, P. C. 678 : 

, The prisoner, with accomplices, being with 
their victim, pretend to find a ring wrapped 
in paper, appearing to be a jeweler's receipt 
for a "rich. brilliant diam(md ring." fJ'hey 
offer to leave the ring with the victim if he 
will deposit some money and his watch as a 
security. He lays down his watch and mon
ey, is beckoned out of the room by one of the 
confederates, while the others take away his 
watch, etc. This is a larceny. 
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'n Criminal Law 

A '  phrase applied in England to a trick 
frequently practised in committing larcenies. 
It is difficult to define it ; it will be sufficiently 
exemplified by the following cases. The pris
oner, with some accomplices, being in com
pany with the prosecutor, pretended to find 
a valuable ring wrapped up in a paper, ap
pearing to be a j eweller's receipt for "a rich 
brilliant diamond ring." They offered to 
leave the ring with the prosecutor if he would 
deposit some money and his watch as a securi
ty. The prosecutor, h'a ving accordingly laid 
down his watch and money on a table, was 
beckoned out of the room by one of the 
confederates, while the others took a way his 
watch and money. This was held to amount 
to a larceny ; 1 Leach 273. In another case, 
under similar circumstances, the prisoner 
procured from the prosecutor tw,enty guineas, 
promising to return them the next morning, 
and leaving the false j ewel with him. This 
was also held to be larceny ; 1 Leach 314 ; 
2 East, PI. Cr. 679. 

RI NG I N G  U P. A custom among commission 
merchants and brokers (not unlike the clear
ing-house system) by which they exchange 
contracts for sale against contracts for pur
chase, or reciprocally cancel such contracts, 
adjust differences of price between th.em
selves, and surrender margins. See Ward v. 
Vosburgh (C. C.) 31 F. 12 ; Williar v. Irwin, 
30 Fed. Cas. 38 ; Pardridge v. Cutler, 68 Ill. 
App. 573 ; Samu.els v. Oliver, 130 Ill. 73, 22 
N. E. 499 ; U. S. v. New York Ooffee & Sugar 
Exchange, 263 U. S. 611, 44 S. Ct. 225, 226, 
68 L. Ed. 475. 

R I N GS, G I V I NG. In English practice. A 
custom observed by serjeants at law, on 
being called to that degree or order. Th.e 
rings are given to the judges, and bear cer
tain mottoes, selected by the serjeant about 
to take the degree. Brown. 

R I OT. In criminal law. A tumultuous dis
turbance of the peace by three persons or 
more, assembling together of their own au
thority, with an intent mutually to assist 
each other against any who shall oppose 
them, in the execution of some enterprise of 
a private nature, and afterwards actually 
ex.ecuting the same in a violent and turhulent 
manner, to the terror of the people, whether 
the act' intended were of itself lawful or un
lawful. Hawk, P. C. c. 65, § 1. And see 
State v. Stalcup, 23 N. C. 30, 35 Am. Dec. 
732 ; Dixon v. State, 105 Ga. 787, 31 S. E. 
750 ; State v. BrazjJ, Rice (S. C.) 260 ; Ma.r
shall v. Buffalo, 50 �pp. Div. 149, 64 N. Y. 
S. 411 ; Aron v. Wausau, 98 Wis. 592, 74 
N. W. 354, 40 L. R. A. 733 ; Lycoming F. Ins. 
Co. v. SchV\'enk, 95 Pa. 96, 40 Am. Rep. 629 ; 
Casteel v. State, 13 Okl. Cr. 19, 161 P. 330 ; 
Koska v. �ansas City, 123 Kan. 362, 255 P. 
57, 58 ; See Taylor v .. State, 8 Ga. App. 241, 
68 S. E. 945 ; Lewis v. State, 2 .Ga. App. 659� 
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58 S. E. 1070 ; Walker v. State, 17 Ga. App. 
525, 87 S. E . . 711 ; Perkins v. State, 35 
Old. Cr. 279, 250 P. 544, 546, 49 A. L. R. 
1129 ; Kirshenbaum v.  Massachusetts Bond
ing & Insurance Co., 107 Neb. 368, 186 N. W. 
325, 326. 

Wh<>n three or more persons together, and 
in a violent or tumultuous manner, assemble 
together to do an unlawful act, or together 
do a lawful act in an unlawful, violent, or 
tumultuous manner, to the disturbance of 
others, they are guilty of a riot. Rev. C0de 
Iowa 1880, § 4067 (Code 1931, § 13340). 

Any use of force or violence, disturbing 
the public peace, or any threat to use such 
force or violence, if accompanied by imme
diate power of execution, by two or more 
persons acting together, and without authori
ty of law, is a.riot. Pen. Code Cal. § 404. 

RI OT ACT. A celebrated English statute, 
which provides that, if any twelve persons or 
more are unlawfully assembled and disturbing 
the peace, any sheriff, under-sheriff, justice of 
the peace, 'Or mayor may, by proclamation, 
command them to disperse, (which is familiar
ly called "reading the riot act,") and that 
if they refuse to obey, and remain together 
for the space of one hour after such proclama
tion, they are all guilty of felony. The act 
is 1 Geo. I, St. 2, c. 5. 

R I OTOSE. L. Lat. Riotously. A forma} 
and essential word in old indictments for 
dots. 2 Strange, 834. 

R I OTOUS ASSE M B LY. In English criminal 
law. The unlawful assembling of twelve per.' 
sons or more, to the disturbance of the peace, 
and not dispersing upon proclamation. 4 Bl. 
Comm. 142 ; '4 Steph. ComIll. 273. And see 
�adisonvi1le v. Bishop, 113 Ky. 106, 67 S. 
W. 269, 57 L. R. A. 130 ; Blakeman v. City 
of Wichita, 93 Kan. 444, 144 P. 816, L. R. A. 
1915C, 578, Ann. Cas. 1915D, 188. 

R I OTO USLY. A technical word, properly 
used in indictments for riot. It of itself im
plies force and violence. 2 Chit. Crim. Law, 
489. 

R I PA. Lat. The banks of a river, or the 
place . beyond which the waters do not in 
their natural course 'Overflow. 

R I PA R I A. A medieval Latin word, which 
Lord Coke takes to mean water running be
tween two banks ; in other places it is ren-

. dered "bank." 

R I PA R I AN. Belonging or relating to the 
bank of a river ; of or 'On the bank. Land 
lying beyond the natural watershed of a 
stream is not "riparian." Bathgate v. Ir
vine, 126 Cal. 135, 58 P. 442, 77 Am. St. 
Rep. 158. The term is sometimes used as re� 
lating tq the shore of the sea or 'Other tidal 
water, or of a lake or 'Other considerable 
body .. of water not having the character of a 
water-co:urse. But this is not. accurate. The 
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proper word to . be employed in such connec
tions is "littoral." See Com; v. Roxbury, 9 
Gray (Mass.) 521, note. Home Ry. & Light 
Co. v. Lopb. 141 Ga. 202. 80 8. E. 785, 787. Ann. 
Cas. 11:l15C, 1023 ; Herminghaus v. Southern 
California Edison Co., l�O Okl. 301, �52 P. 
607, 611 ; Matagorda Canal Co. v. Markham 
Irr. Co. (Tex. Civ. App.) 154 S. W. 1176, 1180 ; 
Town of Gordonsville v. Zinn, 129 Va. 542, 
106 S. E. 508, , 513, 14 A. L. R. 318. 

R I PARIAN NATI O NS. In international law. 
Those who possess opposite banks or different 
parts of banks of one and the same river. 

f1 I PA R I AN OWN ER. A riparian proprietor ; 
one who owns land on the bank of · a river. 
Kraver v. Smith, 164 Ky. 674, 177 S. W. 286, 
291 ; Martin v. Busch, 93 Fla. 535, 112 So. 
274, 287 ; In re West 205th St. in City of 
New York, 240 N. Y. 68, 147 N. E. 361, 362 ; 
Portland Sebago Ice Co. v. Phinney, 117' Me. 
153, 103 A. 150, 152 ; In re Judicial Ditc� 
Proceeding No. 15 of Faribault County, 140 
Minn. 233, 167 N. W. 1042, 1043 ; Rome Ry. 
& Light Co. v. Loeb, 141 Ga. 202 .• 80 S. E, 785, 
787, Ann. Cas. 1915C, 1023 ; Mettler v. Ames 
Realty Co., 61 Mont. 152, 201 . P. 702, 703. 

R I PA R I AN PROPRI ETO R; An owner of 
land; bQunded generally upon a stream of 
water, and · as such having a qualified prop
erty in the soil to the thread of the stream 
with the privileges ·· annexed thereto by law. 
Bardwell v. Ames, 22 Pick. (Mass.) 355 ; 
Potomac Steamboat Co. v. Upper PotOInac 
Steamboat Co., 109 U. 8. 672, 3 S. '

01. 445. 
27 L. Ed. 1070 ; Gough v. Bell, 22 N. J. Law, 
464 . .  

R I PA R I A N  R I GHTS. The rights of the own
ers of lands on the banks of watercourses, 
relating to the water, its use, ownership of 
soil under the . stream, accretions, etc. See 
Yates v. Milwaukee, 10 Wall. 497, 19 L. Ed. 
984 ; Mobile Transp. Co. v. Mobile, 128 Ala. 
335, 30 So. 645, 64 L. R. A. 333, 86 Am. St. 
Rep. 143 ; McCarthy v. Mu�phy, 119 Wis. 
159, 96 N. W. 531 ; Spring Valley Water Co. 
v. Alameda County, 24 Cal. App. 278, 141 P. 
38, 39 ; Rasmussen v. Wallter Warehouse Co., 
68 Or . . 316, 136 P. 661, 665 ; Rome Ry. & 
Light Co. v. Loeb, 141 , Ga. 202, 80 S. E. 785, 
787, Ann. Cas. 1915C, 1023 ; Hanson v. 
Thornton, 91 Or. 585, 179 P. 494, 496 ; Unit
ed Paper Board Co. v. Iroquois Pulp & Pa�r 
Co., 226 N. Y. 38, 123 N. E. 200, 202 ; Hill 
v. Newell, 86 Wash. 227, 149 P. 931, 952 ; 
City of Philadelphia v. Commonwealth, 284 
Pa. 225, 130 A. 491, 493 ; Fall River Valley 
Irr. Dist. v. Mt. Shasta Power Corporation, 
202 Cal. 56, 259 P. 444, 448, 56 A. L. R. 264. 

R i PAR I A N  WATER. Water which is below 
the highest line of normal flow of the river, 
or stream, as distinguished from flood water. 
Parker v. EI Paso County Water Improve
nIent Dist. No. 1, 297 S. W. 737, 743, 116. Tex. 
631 ; Humphreys-Mexia Co. v. Arseneaux, 
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116 Tex. 603, 297 S. W. 225, 229, 53 A. L. 
R. 1147 ; MotI v. Boyd, 116 Tex. 82, 286 S. 
W. 458, 468. 

Riparu m usus p ubl icus est j ure ge·nti um,  sicut 
i psius flum in is. The use of river-banks is by 
the law of nations public, like that of the 
stream itself. Dig. 1, 8, 5, pr. ; Fleta, 1, 3, 
c. 1, § 5. 

R I PE. A suit is said to be "ripe for judg
ment" when it is so far advanced, by verdict, 
default, confession, the determination of all 
pending motions, or other disposition of pre
liminary or disputed matters, that nothing 
remains for the court but to render the ap
propriate judgment. See Hosmer v. Hoitt, 
161 Mass. 173, 36 N. E. 835 ; Lynn Gas & 
Electric Co. v. Creditors' Nat. Clearing 
House, 237 Mass. 505, 130 N. E. 111, 112. 

R I PTOWELL, or REAPTOWE L. A gratuity 
or reward given to tenants after they had 
reaped their lord's corn, or done other cus
tomary duties. Cowell. 

R I PUA R I AN LAW. An ancient code of laws 
by which the Ripuarii, a tribe of Franks who 
occupied the country upon the Rhine, the 
Meuse, and the ScheIdt, were governed. They 
were first reduced to writing by Theodoric, 
king of Austrasia, and completed by Dago
bert. Spelman. 

R I P UA R IAN PRO PR I ETORS. Owners of 
lands bounded by a river or watercourse. 

R I SCUS. L. Lat. In the civil law. A chest 
for the keeping of clothing. Calvin. 
R I S I NG O F  C O U RT. Properly the final ad
journment of the court for the term, though 
the term is also sometimes used to express 
the cessation of judicial business for the day 
or for a recess ; it is the opposite of "sitting" 
or "session." See State v. Weaver, 11 Neb. 
163, 8 N. W. 385. 

R lS I<.  In insurance law ; the danger or 
hazard of a loss of the property insured ; the 
casualty contemplated in a contract of insur
ance ; the degree of hazard ; and, colloquial
ly, the specific house, factory, ship, etc., cov
ered by the policy. People ex reI. Daily Cred
it Service Corporation V. May, 147 N. Y. S. 
487, 489, 162 App. Div. 215. 

Obvious Risk 
See Obvious. 

Risks of N avigation 
It is held that this term is not the equiva

lent of "perils of navigation," but is of more 
comprehensive import than the latter. Pitch
er v. Hennessey, 48 N. Y. 419. 

R I STO U R N E. Fr. In insurance law ; the 
dissol ution of a policy or contract of insur
ance for any cause. Emerig. Traite des As
Bur. c. 16. 

RITE. Lat. , Duly and formally ; legally ; 
properly ; technically. 

R I VAGE. 
I n  French Law 

The shore, as of the sea. 

I n  Engl ish Law 

A toll anciently paid to the crown for the
passage of boats or vessels on certain rivers. 
Cowell. 

R I VEARE. To have the liberty of a river 
for fishing and fowling. Cowell. 

R I VER. A natural stream of water, of 
greater volume than a creek or rivulet, flow
ing in a more or less permanent bed or chan
nel, between defined banks or walls, with a 
current which may either be continuous in 
one direction or affected by the ebb and flow 
of the tide. See Howard v. Ingersoll, 13 
How. 391, 14 L. Ed. 189 ; Alabama v. Georgia, 
23 How. 513, 16 L. Ed. 556 ; The Garden 
City (D. C.) 26 F. 772 ; Berlin Mills Co. v. 
'Wentworth's Location, 60 N. H. 156 ; Dudden 
v. Guardians of Clutton Union, 1 Hurl. & N. 
627 ; Chamberlain ,v. Hemingway, 63 Conn. 
1, 27 A. 239, 22 L. R. A. 45, 38 Am. St. Rep. 
330 ; State v. Richardson, 140 La. 329, 72 
So. 984, 987 ; MotI v. Boyd, 116 Tex. 82, 286 
S. 'W. 458, 467. 

Rivers are public or private ; and of pub
lic rivers some are navigable and others not. 
The common-law distinction is that naviga
ble rivers are those only wherein the tide 
ebbs and flows. But, in familiar usage, any 
river is navigable which affords passage to 
ships and vessels, irrespective of its being 
affected by the tide. 

Publ ic River 

A river where there is a common naviga
tion exercised ; otherwise called a "naviga
ble river." 1 Crabb, Real Prop. p. 111, § 106. 

R I XA. Lat. In the civil law. A quarrel ; 
a strife of words. Calvin. 

R I XATR I X. In old English law. A scold ; 
a scolding or quarrelsome woman. 4 BI. 
Comm. l68. 

ROAD. A highway ; an open way or public 
passage ; a line of travel or communication 
extending from one town or place to another ; 
a strip of land appropriated and used for 
purposes of travel and communication be
tween diff�rent places. See Stokes v. Scott 
County, 10 Iowa, 175 ; Com. v. Gammons, 
23 Pick. (Mass.) 202 ; Hutson v. New York, 
5 Sandf. (N. Y.) 312 ; Stedman v. South
bridge, 17 Pick. (Mass.) 164 ; Horner v. State, 
49 Md. 283 ; Northwestern Tel. Exch. Co. 
v. Minneapolis, 81 Minn. 140, 86 N. W. 69; 53 
L. R. A. 175 ; Hart v. Town of Red Cedar, 
63 Wis. 634, 24 N. W; 410 ; City of Mobile 
v. Harker, 204 Ala. 26, 85 So. 425, 427 ; 
Barber Asphalt Paving Co. v. Headley Good 
Roads Co. (D. O.) 283 Jj-'. 236, 237 ; Smith 
v. Clemmons, 216 Ala. 52, 112 So. 442, 443 ;  
Shannon v. Martin, 164 Ga. 872, 139 S. E� 
671, 672, � A. . .  L. R. 1246 ;  San Francisco-
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,Oakland Terminal Rys. ' v. Alameda County, 
66 Oal. App. 77, 225 P. 304, 305. 

I n  M ariti me Law 

An open passage of the sea that receives 
its denomination commonly from some part 
'adjacent, which, though it lie out at sea, 
yet in respect of the situation of the land 
adjacent and the depth and wideness of the 
place, is

' 
a safe place for the common ri�ing 

or anchoring of ships ; as Dover road, KIrk
ley road, etc. Hale de Jure Mar. pt. 2, c. 2 ;  
The Cuzco (D. C.) 225 F. 169, 176,. 

I n  General 

-Law of the road. See Law. 

-Private road. This term has various mean-
ings : (1) A road, the soil of which belOongs 
to the owner of the land which it traverses, 
but which is burdened with a right of way. '
Morgan v. Livingston, 6 Mart. O. S. (La.) 231. 
(2) A neighborhood way, not commonly used 
by others than the people of the neighbor
hood, though it may be used by any one hav
ing occasion. State v. Mobley, 1 McMul. (S. 
C.) 44. (3) A road intended for the use of 
one or more private individuals, and not 
wanted nor intended fOor general public use, 
which may be opened across the lands of oth
er persons by statutory authority in some 
states. Witham v. Osburn, 4 01'. 318, 18 Am . 
Rep. 287 ; Sherman v. Buick, 32 Cal. 252, 91 
Am. Dec. 577 ; Madera County v. Raymond 
Granite Co., 139 Cal. 128, 72 P. 915. (4) A 
road which is only open for the benefit of 
certain individuals to go frOom and to their 
homes for the service of their lands and .for 
the use of some estates exclusively. Civ. 
Code La. art. 706. 

-Publ ic road. A highway ; a road or way 
established and adopted (or accepted as a 
dedication) by the proper authorities for the 
use of the general public, and over which 
every person has a right to pass and to use 
it for all purposes of travel or transportation 
to which it is adapted and devoted. Cincin
nati R. CO. Y. Com., 80 Ky. 138 ; Shelby 
County v. Castetter, 7 Ind. App. 309, 33 N. 
E. 986 ; Abbott v. Duluth (C. C.) 104 F. 837 ; 
Heninger v. Peery, 102 Va. 896, 47 S. E. 1013 ; 
Rankin v. Noel (Tex. Civ. App.) 185 S. '  W. 
883, 885 ; Trent v. Norfolk & W. Ry. Co., 
167 Ky. 319, 180 S. W. 792, 794 ; Trammell 
'v. Bradford, 198 Ala. 513, 73 So. 894, 895 ; 
Sumner County v. Interurban Transp. Co., 
141 Tenn. 493, 213 S. W. 412, 5 A. L. R. 765 ; 
Williams v. Main Island Creek Coal Co., 83 
W. Va. 464, 98 S. E. 511, 512 ; Bradford v. 'Moseley (Tex. Com. App.) 223 s. W. 171, 
173 ; State ex reI. Olay County v. Hack
mann, 270 Mo. 658, 195 S. W. 706, 708 ; 
Schier v. State, 96 Ohio St. 245, 117 N. E. 
229. 

-Road districts. Public or quasi municipal 
corporations organized or authorized by stat
utory authority ill many of the states for the 
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.sPecial purpose of establishing, maintaining, 
, and caring for public roads and highways 
within their limits, sometimes invested with 
powers of local taxation, and generally hav
ing elective officers styled "overseers" or 
"commissioners" of roads. See Farmer v. 
MyleS', 106 La. 333, 30 So. 858 ; San Ber
nardino County v. Southern Pac. R. Co., 137 
CaL 659, 70 P. 782 ; Madden v. Lancaster 
County, 65 F. 191, 12 C. C. A. 56,6. 

-Road tax. A tax for the maintenance and 
repair of the public roads within the par
ticular jurisdiction, levied either in money or 
in the form of so many days' labor on the 
public roads exacted of all the inhabitants 
of the district. See Lewin v. State, 77 Ala. 
46. 

ROADSTEAD. In maritime law. A known 
general station for ships, notoriously used as 
such and distinguished by the name ; and 
not �ny spot where an anchor will find bot
tom and fix itself. 1 C. Rob. Adm. 232. 

ROBBATOR. In old English law. A rob
ber. R obbatores et 'bu,rglatores, rObbers and 

' burglars. Bract. fol. 115b. 

ROBBER. One who commits a robbery. 
The term is not in law synonymous with 
"thief," but applies only to one wb,o steals 
with force or open violence. See De Roths
child v. Royal Mail Steam Packet Co., 7 
Exch. 742 ; The Manitoba (D. O.) 104 F. 151. 

ROBBERY. Robbery is the felonious taking 
of personal property in the possession of an
other, from his person or immediate pres
ence, and against his will, accomplished by 
means of force or fear. Pen. Code Cal. § 211 ; 
1 Hawk. P. C. 25 ; 4 Bl. Comm. 243 ; Unit
ed States v. Jones, 3 ,WaSh. C. C. 209, Fed. 
Cas. No. 15,494 ; Seymour v. State, 15 Iud. 
288 ; McDaniel v. State, 16 Miss. 401, 47 Am. 
Dec. 93 ; State v. Parker, 262 Mo. 169, 170 
S. W. 1121, 1123, L. R. A. 1915C, 121 ; State 
v. Wilson, 136 La. 345, 67 So. 26, 27 ; Howard 
v. Commonwealth, 198 Ky. 453, 248 S. W. 
1059, 1060 ; Ward v. State, 34 Okl. Cr. 296, 
246 P. 664 ; Butts v. Commonwealth, 145 Va. 
800, 133 S. E. 764, 767 ; People v. Jones, 290 
Ill. 603, 125 N. E. 256, 257, 8 A. L. R. 357 ; . 
State v. Turco, 99 N. J. Law, 96, 122 A. 844, 
846 ; Deal v. U. S., 47 S. Ct. 613, 615, 274 
U. S. 277, 71 L. Ed. 1045 ; State v. Roselli, 
109 Kan. 33, 198 P. 195, 198 ; Franklin v. 
Brown, 73 W. Va. 727, 81 S. E. 405, L. R. 
A. 1915C, 557 ; Parks v. State, 21 Ala. App. 
177, 106 So. 218, 219 ; Douglass v. State, 21 

Ala. App. 289, 107 So. 791, 793 ; Montsdoca ' 
v. State, 84 Fla. 82, 93 So. 157, 158, 27 A. 
L. R. 1291 ; State v. Casto, 120 Wash. 007, 
207 P. 952 ; Duluth St. Ry. Co. v. Fidelity 
& Deposit 00. of Maryland, 136 Minn. 299, 
161 N. W. 595, L. R. A. 1917D, 684 ; Penal 
Code 1910, § 148. Bowen v. State, 16 ' Ga. 
App. 110, 84 S. E. 730, 732 ; Johnson v. State, 
24 Ok!. Cr. 326, 218 P. 179, 181 ; Armstrong 
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v. Commonwealth, 190 Ky. 217, 227 S. W. 
162, J C> .. '3 ;  Robards v. State, 37 Okl. Cr. 371, 
259 P. 166, 168. 

. 

Robbery is the wrongful, fraudulent, and 
violent taking of money, goods, or chattels, 
from the person of another by force or in
timidation, without the consent of the own
er. Code Ga. "1882, § 4389 (Pen. Code 1910, 
§ 143). 

Robbery is where a person, either with 
violence or with threats of injury, and put
ting the person robbed in fear, takes and 
carries away a thing which is on the body, 
or in the immediate presence of the person 
from whom it is taken, under such -circum
stances thaf, in the absence of violence or 
threats, the act committed would be a theft. 
Steph. Crim. Dig. 208 ; 2 Russ. Crimes, 78. 
And see, further, State v. Osborne, 116 Iowa, 
479, 89 N. W. 1077 ; in re Coffey, 123 Gal. 
522, 56 P. 448 ; Matthews v. State, 4 Ohio 
St. 540 ; Benson v. McMahon, 127 U. S. 457, 
8 S. Ct. 1240, 32 L. Ed. 234 ; �tate v. McGin
nis, 158 Mo. 105, 59 S. W. 83 ; State v. Burke, 
13 N. C. 87 ; Reardon v. State, 4 Tex. App. 
610 ; Houston v. Gom., 87 Va. 257, 12 S. E. 
385 ; Thomas v. State, 91 Ala. 34, 9 So. 81 ; 
Hickey v. State, 23 Ind. 22. 

Highway Robbery 
In criminal law. The crime of robbery 

committed upon or near a '  public highway. 
State v. Brown, 113 N. C. 645, 18 S. E. 51 ; 
Anderson v. Hartford Accident & Indemnity 
00., 77 Cal. App. 641, 247 P. 507, 510. The 
felonious and forcible taking of property from 
the person of another on a highway. State 
v. Holt, 192 N. C. 490, 135 S. E. 324, 325. 
"Highway robbery" differs from robbery in 
general only in the pl�ce where it is com
mitted. Robbery by holdup originally ap
plied to the stopping and robbery of traveling 
parties, but the term has acquired a broader 
meaning. It has come to be applied to rob
bery in general, by the use of force or putting 
in fear. Duluth St. Ry. Co. v. Fidelity & De
posit Co. of Maryland, 136 Minn. 299, 161 N. 
W. 595, 596, L. R. A. 1917D, 684. In England, 
by St. 23 Hen. VIII. c. 1, this was made 
felony without benefit of clergy, while rob
bery committed elsewhere was less severely 
punished. The distinction was abolished by 
St. 3 & 4 W. & M. c. 9, and in this country it  
has never prevailed generally. 

ROe·E. Fr. A word anciently used by sail
ors for the cargo of a ship. The Italian 
"roba" had the same meaning. 

ROB ERDSM EN. In old English law. Per
sons who, in the reign of Richard 1., com
mitted great outrages on the borders of Eng-

land and Scotland. Said to have been the 
followers of Robert Hood, or Robin Hood. 
4 Bl. Comm. 246. 

ROD. A lineal ,meas11re of sixteen feet aJld 
_� half, otl:lerwise called a " percb." 
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R O D  I(N I G HTS. In feudal law. Certain 
servitors who held their land by serving their 
lords on horseback. Cowell. 

ROGARE. Lat. In Roman law. To ask or 
solicit. Rogare legem, to ask for the adoption 
of a la w, i. e., to propose it for enactment, 
to bring in a bill. In a derivatiYe sense, to 
vote for a law so proposed ; to adopt or 
enact it. 

ROGAT I O. Lat. In Roman law. An asking 
for a law ; a proposal of a law for adoption or 
passage. Derivatively, a law passed by such 
a form. 

ROGAT I O  :TEST I U M ,  in making a nuncupa
tive will, is where the testator formally calls 
upon the persons present to bear witness that 
he has declared his will. Williams' Ex'rs, 
116 ; Browne, Prob. Pro 59. 

ROGAT I O N  WEEK. In English ecclesiasti
cal law. The second week before Whit
sunday, thus called from three fasts ohsened 
therein, the Monday, Tuesday, and Wednes
day. called "Rogation days," because of the 
extraordinary prayers then made for the 
fruits of the earth, or as a preparation for 
the devotion of Holy Thursday. Wharton. 

Rog;ationes, qurestiones, et positione's debent 
esse s impl ice's. Hob. 143. Demands, ques
tions, and claims ought to be simple. 

ROGATO R. Lat. In Roman law. The pro
poser of a law or rogation. 

ROGATORY LETTER'S. A commission from 
one judge to another requesting him to ex
amine a witness. See Letter. 

ROGO. Lat. In Roman law. I ask ; I re
quest. A precatory expression often useq. in 
wills. Dig: 30, lOS, 13, 14. 

ROGUE. In English criminal law. An idle 
and disorderly person ; a trickster ; a wand
ering beggar ; a vagrant or vagabond. 4 BI. 
Comm. 169. 

ROLE D'EQU I PAGE. In French mercantile 
law. The list of a ship's crew ; a muster roll. -

ROLL, n. A schedule of parchment which 
may be turned up with the hand in the form 
of a pipe or tube. Jacob. 

A schedule or sheet of parchment on which 
legal proceedings are entered. Thus, in Eng
lish practice, the roll of parchment on which 
the issue is entered is termed the "issue roll." 
So the rolls of a manor, wherein the names, 
rents, and services of the tenants are copied 
and enrolled, are termed the "court rolls." 
There are also various other rolls ; as those 
which contain . the records of the court of 
chancery, those which contain the " registers 
of the proceedings of old parliaments, cal1ed 
"rolls of parliament," etc. Brown. 

In English practice, there were formerly a 
gie:at variety of these rolls, appropriated to 
the ditierent proceedings ; . such as the war
rant o/ attorney roll, the ·prOce8S - roll, the 
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recognizance roll, the imparlance roll, the 
pled roll, the issue roll, the judgment roll, the 
scire facias rOll, and the roll of proceedings on 
writs of error. 2 Tidd. Pl'. 729, 730. 

In modern practice, the term is sometimes 
used to denote a record of the proceedings of 
a court or public office. Thus, the "judg
me:Qt roll" is the file of records c omprising 
the pleadings in a case, and all the other pro
ceedings up to the judgment, arranged . in 
order. In this sense the use of the word has 
survived its appropriateness ; for such rec
ords are no longer prepared in the form of a 
roll. 

Assessment Roll 

. In taxation, the list or roll of taxable per
sons and property, completed, vNified, and 
deposited by the assessors. Bank v. Genoa, 
28 Misc. '71, 59 N. Y. S. 829 ; Adams v. Bren
nan, 72 Miss. 894, 18 So. 482. 

Judgment Roll 
See supra. 

Master of the Rolls 
See Master. 

Oblate Roll s  
See that title. 

Rolls of Parl iame·nt 

The manuscript registers of the proceed
ings of old parliaments ; in these rolls are 
likewise a great many decisions of· difficult 
points of law, which were frequently, in 
former timf'S, referred to the determination 
of this supreme cQurt by the judges of both 
benches, etc. 

Rolls of the Exchequer 

There are several in this court relating to 
the revenue of the country. 

Rolls of the Tem'Ple 

In English law. In each of the two Temples 
is a roll called the "calves-head roll," wherein 
every bencher, barrister, and student is taxed 
yearly ; also meals to the cook and other offi
cers of the houses, in consideration of a din
ner of calves-head, provided in Easter term. 
Orig. JUl'. 199. 

Rol ls Office of the Chancery 

In English law. An office in Chancery 
Lane, London, which contains rolls and rec
ords of the high court of chancery, the master 
whereof is th� second person in the chancery, 
etc. The rolls court was there held, the mas
ter of the rolls sitting as judge ; and that 
judge still sits there as a judge of the chan
cery division of the high court of justice. 
Wharton. 

Tax Roll  

A schedule or list of the perRons and prop
erty suhject to the payment of a particular 
tax, with the amounts severally due, prepared 
and authenticated in proper form to warrant 
the coliecting officers to proceed with the en
forcement of the tax. Babcock v. Beaver 
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Oreek Tp., 64 Mich. 601, 31 N. W. 423 ; Smith � 
v. Scully, 66 Kan. 139, 71 P. 249. 

RO LL, 'V. To rob. Lasecki v. State, 190 Wis. 
274, 208 N. W. 868, 869. 

R O LLI NG. En route ; on way to destination ; 
in transit. Sales of goods are often made 
"rolling" f. o. b. a designated place. Vaccaro 
Bros. & Co. v. FarriS. 92 'V. Va. a..55, 115 S. 
E. 830, 831. 

ROLL I NG STOCK. The portable or movable 
apparatus and machinery of a railroad, par
ticularly such as moves on the road, viz., en
gines, cars, tenders, coaches, and trucks. See 
Beardsley v. Ontario Bank, 31 Barb. (N. Y.) 
635 ; Ohio & M. R. Co. v. Weber, 96 Ill. 448 ; 
Pittsburgh, etc., R. Co. v. Backus, 154 U. S. 
421, 14 S. Ct. 1114, 38 L. Ed. 1031 ; Great 
Northern Ry. Co. v. Flathead County, (jl 
Mont. 263, 202 P. 198, 2.00 ; Black Diamond 
Coal M,ining Co. v. Glover Mach. Works, 212 
Ala. 654, 103 So. 853, 854. 

ROLL I N G  STOCK PROTECT I O N  ACT. Thu 
act of 35 & 36 Vi ct. c. 50, passed to protect 
the rolling stock ' of railways from distress 
or sale in certain cases. 

ROMA PED I TfE. Lat. Pilgrims that trav
eled to Rome on foot. 

ROMAN CATH O L I C  CHAR I T I ES ACT. The 
statute 23 & 24 Vict. c. 134, providing a 
method for enjoying estates given upon trust 
for Roman Catholics, but invalidated by rea
son of certain of the trusts being superstitious 
or otherwise illegal. 3 Step�. Oomm. 76. 

ROMAN CATH O LI C  C H U RCH.  The juristic 
personality of the Roman Catholic Church, 
with the right to sue and to take and hold 
property has been recognized by all systems 
of European law from the fourth century. 
It was formally recognized between Spain 
and the Papacy and by Spanish Ia ws from the 
beginning of the settlements in the Indies� 
also by our treaty with Spain in 1898, where
by its property rights were solemnly safe
guarded ; Municipality of Ponce v. Roman 
Catholic Church in Porto Rico, 210 U. ' S. 296, 
28 S. Ct. 737, 52 L. Ed. 1068. To the same 
effect as to the Philippines ; Santos v. Roman 
Catholic Church, 212 U. S. 463, 29 S. Ct. 338, 
53 L. Ed. 59'9. 

ROMAN LAW. This term, in a general sense, 
comprehends all the laws which prevailed 
a�ong the Romans, without regard to the 
time of their origin, including the collections 
of Justinian. 

In a more restricted sense, the Germans 
understand by this term merely the law of 
Justinian, as adopted by them. Mackeld. 
Rom. Law, § 18. 

In England and America, it appears to be 
customary to use the phrase, indifferently 
with "the civil law," to designate the whole 
system of Roman jurisprudence, including 
the Oorpus Juris Oivilis ; or, if any distinc
tion is drawn, the expression "civil law" de-



ROME-SCOT 

notes the system of jurisprudence obtaining 
in those countries of continental Europe 
which have derived their juridical notions 
and principles from the Justinian collection, 
while "Roman law" is reserved as the proper 
appellation of the body of law developed un
der the government of Rome from the earliest 
times to the fall of . the empire. 
R O M E-SCOT, or R O M E-PEN NY. Peter
pence, (q. v.). Cowell. 
R O M N EY MARS H .  A tract of land in the 
county of Kent, England, containing twenty
four thousand acres, governed by certain an
cient and equitable laws of sewers, com
posed by Henry de Bathe, a venerable judge 
in the reign of King Henry III. ; from which 
laws all commissioners of sewers in Eng
land may receive light and direction. 3 BI. 
Comm. 73, note t; 4 Inst. 276. 

R O O D  O F  LAN D. The fourth part of an 
acre in square measure, or one thousand two 
hundred and ten square yards. 
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ROT H ER-BEASTS. A term' which includes 
oxen, cows, steers, heifers, :and such like 
horned animals. Cowell. 

ROTTEN B O R O U G H S. Small bl'roughs in 
England, which prior to the reform act, 1832, 
returned one or more members to parlia
ment. 

ROTTEN C LAUSE. A clause sometimes in
serted in policies of marine insurance to the 
effect that "if, on a regular survey, the ship 
shall be declared unseaworthy by reason of 
being rotten or unsound," the insurers shall 
be discharged. 1 Phil. Ins. § 849. See Stein
metz v. United States Ins. Co., 2 Sergo & R. 
(Pa.) 296. 

ROTU LUS W I N TO N l fE. The roll of Winton. 
An exact survey of all England, made by Al
fred, ' not unlike that of Domesday ; and it 
was so called because it was kept at Win
chester, among other records of the king
dom ; but this roll time has destroyed. In
gulph. Hist. 516. 

R O OT OF D ESC ENT. The same as "stock . ROTU R E. Fr. In old French and Canadian of descent." law. A free tenure without the privilege of 
ROOT O F  T I TLE. The document with which nobility ; lhe tenure of a free commoner. 
an abstract of title properly commences is 
called the "root" of the title. Sweet. 

ROS. A kind of rushes, which some tenants 
were obliged by their tenure to furnish their 
lords withal. Cowell. 

R OSLAN D.  Healthy ground, or ground full 
of ling ; also watery and moorish land. 1 
Inst. 5. 

R OSTER. A list of persons who are to per
form certain legal duties when called upon in 
their turn. In military affairs it is a table or 
plan by which the duty . of officers is regu
lated. See Matthews V. Bowman, 25 Me. 
167. 

ROTU R I ER. Fr. In old French and Cana
dian law. A free tenant of land on services 
exigible either in money or in kind. Steph. 
Lect. 229. A free commoner ; one who held 
of a superior, but could have no inferior be
low him. 

R O U N D-RO B I N. A circle divided from the 
center, like Arthur's round table, whence its 
supposed origin. In each compartment is a 
signature, so that the entire circle, when 
filled, exhibits a list, without priority being 
given to any name. A common form of round
robin is simply' to write the names in a cir
cular form. Wharton. 

ROT'A. 
ROU P. In Scotch law. A sale by auction. L. Lat. Succession ; rotation. Bell. 

"Rota of presentations ;" "rota of the terms." 
2 W. Bl. 772, 773. R O U T. A rout is an unlawful assembly 

A roll or list, as of schoolboys, soldiers, which has made a motion towards the execu-
jurors, or the like. Cent. Dict. tion of the common purpose of the persons 

In the Roman Oatholic Church, an ecclesi- assembled. It is, therefore, between an unlaw
astical court, called also "Rota Romana," con- ful assembly and a riot. Steph. Crim. Dig. 41. 

'sisting of 12 "auditors." Webster, Dict. One Whenever two or more persons assembled 
of its members must be a German, one a and acting together, make any attempt or ad
Frenchman, two Spaniards, and eight Ital- vance toward the commission of an act which 
ians. Encyc. Brit. It has its seat at the would be a riot if actually committed, such 
papal court, and is divided into two colleges assembly is a rout. Pen. Code Cal. § 406. 
or senates, having jurisdiction of appeals and And see People V. Judson, 11 Daly (N. Y.) 
of all matters beneficiary and Patrimonial. 23 ; Follis V. State, 37 Tex. Or. R. 535, 40 S. 
There is no appeal from its decisions except to W. 277. 

the Pope. Cent. Dict. ROUTE. Fr. In French insurance law. The 
Also, a celebrated court at Genoa about way that is taken to make the voyage insured. 

the sixteenth century, or before, whose deci- The direction of the voyage assured. 
sions in maritime matters form the first part 
of Straceha de Mere. See Ingersoll's Roccus� R O UTO USLY. In Ipleading. A technical 

word in indict�ents, generally coupled'  with 
ROT A. Span. In Spanish law. Obliterated. the wore! "riotously." 2 Chit. Crim. Law� 
WJiite, New Recop. b. 3, tit. 7, c. 5, § 2. 488. 
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ROY. L. Fr. The king. 

Roy est I'orig,inal de touts franchises. Keilw. 
138. The king is the origin of all franchises. 

Roy n'est lie per asoun statute, si iI ne soil ex
pressment nosme. The king is not bound by 
any statute, unless expressly named. Jenk. 
Cent. 307 ; Broom, Max. 72. 

Roy p,oet d ispenser ove, malum prohibitum, mais 
non mal u m  Pe,r se. Jenk. Cent. 307. The king 
can grant a dispensation for a malum pro
hibitum, but not for a tnalum per se. 

ROY AL Of or pertaining to or proceeding 
from the king or sovereign in a monarchical 
government. 

ROYAL ASS ENT. The royal assent is the 
last form through which a bill goes previous� 
ly to becoming an act of parliament. It is, 
in the words of Lord Hale, "the complem.ent 
and perfection of a law." The royal assent 
is given either by the queen in person or by 
royal commission by the queen herself, signed 
with her own halle1. It is rarely given in per
son, except when at the end of the session the 
queen attends to prorogue parliament, if she 
should do so. Brown. 

ROYAL BU RGHS. Boroughs incorporated in 
Scotland by royal charter. Bell. 

ROYAL C O U RTS OF J UST I C E. Under the 
statute 42 & 43 Viet. c. 78, § 28, thiR is the 
name given to the buildingR, together with all 
additions thereto, erected under the courts 
of justice building act, 1865, (28 & 29 Viet. c. 
48,) and courts of justice concentration (site) 
act, 1865, (28 & 29 Vi9t. c. 49.) Brown. 

ROYAL F I SH.  See Fish. 

ROYAL G RANTS. Conveyances of record in 
England. They are of two kinds : (1) Letters 
patent ; and (2) letters close, or writs close. 
1 Steph. Comm. 615-618. 

ROYAL H O N O RS. In the language of diplo
macy, this term designates the privilege en
j oyed by every empire or kingdom in Europe, 
by the pope, the grand duchies of Germany, 
and the Germanic and Swiss confederations, 
to precedence over all others who do not enjoy 
the same rank, with the exclusive right of 
sending to other states public ministers of the 
first rank,� as ambassadors, together with oth
er distinctive titles and ceremonies. 'Wheat. 
Int. Law, pt. 2, c. 3, § 2. 

ROYAL M I N ES. l\lines of silver and gold be
longed to the king of England, as part of his 
prerogative of coinage, to furnish him with 
material. 1 Bl. Comm. 294. 

ROYAL PR ERO GAT I V E. Those rights and 

BULE 

the sovereign has over all other persons, and 
out of the course of the common law by right 
of regal dignity. In Great Britain the royal 
prerogative includes the right of sending and 
receiving ambassadors, of making treqties, 
and (theoretically) of making war and 1 con
cluding peace, of summoning Parliament, and 
refusing assent to a bill, with many other po
Utica I, judicial, ecclesiastical privileges. 
lEtna Casualty & Surety Co. v. Bramwell (D. 
0.) 12 F.(2d) 307, 309. 

ROYA L  T I TLES ACT, 1 90 1 .  The title of the 
sovereign is "By the Grace of God of the Unit
ed Kingdom of Great Britain and Ireland and 
of . the British Dominions beyond the Seas 
King, Defender of the Faith, Emperor of In
dia." 

ROYAL T I ES. Regalities ; royal property. 

ROYALTY. A payment reserved by the gran
tor of a patent; lease of a mine, or similar 
right, and payable proportionately to the 
use made of the right by the grantee. See 
Raynolds v. Hanna (C. C.) 55 F. 800 ; Huben
thaI v. Kennedy, 76 Iowa, 707, 39 N. W. 694 ; 
Western Union Tel. Co. v. American Bell TIel. 
Co., 125 F. 342, 60 C. C. A. 220 ; Hill v. Rob
erts (Tex. Civ. App.) 284 S. W. 246, 249 ; 
Volk v. Yolk Mfg. C.o., 101 Conn. 594, 126 A. 
847, 849 ; Rob-inson v. Jones, 119 Kan. 609, 240 
P. 9G7, 959 ; Aldridge v. Houston Oil Co., 
116 Okl. 281, 244 P. 782, 784 ; In re Elsner's 
'Will, 210 App. Div. 575, 200 N. Y. S. 765, 766 ; 
Payne v. U. S. ,  269 F. 871, 873, 50 App. D. C. 
219 ; Curlee v. Anders6n & Patterson (Tex. 
Civ. App.) 235 s. W. 622, 624 ; Hinerman v. 
Baldwin, 67 Mont. 417, 215 P. 1103, 110.7 : 
Bellport v. Harrison, 123 Kan. 310, 255 P. 
52. 53. 

Royalty also sometimes means a payment 
which is made to an author or composer by 
an assignee or licensee in respect of each 
copy of his work which is sold, or to an in
ventor in respect of each article sold under 
the patent. Sweet. 

R U B R I C. Directions printed in books of law 
and in pr.ayer-books, so termed because they 
were originally distinguished by red ink. 

R U BB I C  O F  A STAT U T E. Its title, which 
was anciently printed in red letters. It serves 
to show the object of the legislature, and 
thence affords the means .of interpreting the 
body of the act ; hence the phrase, of an argu
ment, "a rubro ad nigrum." "\Vharton. 

R U D E N ESS. Roughness ; incivility ; vio
lence. Touching another with rudeness may 
constitute a battery. 

R U I NA. LaL In the civil law. Ruin, the 
falling of a house. Dig. 47, 9. 

capacities which the king enjoys alone in con- RU LE, 'I). This verb has two significations :  
tradistinction t o  others and not t o  those which (1) to command O'r require by a rule of court ; 

. he enjoys in common with any of his sub- as, to rule the sheriff to return the writ, to 
jects. It is that special pre-eminence which rule the defendant to plead. (2) To settle or 

BL.LA w.DIeT. (3D ED.)-99 



decide a point of law ariffing upon a trial at 
nisi priu.s ; and, when it is said of a j udge 
presiding at such a trial that he "ruled" so 
and so, it is meant that he laid down, settled, 
or �cided such and such to be the Imv. 

RULE, n. An established standard, guide, or 
regulation ; a principle or regulation set up 
by authority, prescribing or directing action 
or forbearance ;  as, the rules of a legislative 
body, of a company, court, public office, of the 
law, of ethics. Atlantic Coast Line R. Co. v. 
State, 73 Fla. 609, 74 So. 5913, 60.l. 

A regulation made by a court of justice or 
public office with reference to the , conduct of 
business therein. 

An order made by a court, at the instance 
of one of the parties to a suit, commanding a 
ministerial officer, or the , opposite party, to  
do some act, or to show cause why some act 
should not be done. It is usually l-lpon some 
interlocutory matter, and has not the force or 
solemnity of a decree or judgment. 

"Rule" sometimes means a '  rule of law. 
Thus, we speak of the rule against perpetui
ties ; the rule in Shelley's Case, etc. 

Cross-Rules 

These were rules where each of the opposite 
litigants obtained a rule nisi, as the plaintiff 
to increase the damages, and the defendant to 
enter a nonsuit. 'Vharton. 

General Rules 

General or standing orders of a court, in 
relation to practice, etc. 

Rule Absolute 

One which commands the subject-matter of 
the rule to be fo'rthwith enforced. It is usual, 
when the party has failed to show sufficient 
cause against a rule nisi, to "make the rule 
absolute," i. e., imperative and final. 

Rule-Day 

In practice. The day on which a rule is re
turnable, or on which the act or duty enjoined 
by a rule is to be performed. See Cook v. 
Cook, 18 Fla. 637. 

Rule D isc'harged 
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estate on the persons who may become his 
representatives. 1 COoke, 104a ; 1 Steph. 
Comm. 308. See Zabriskie v. Wood, 23 N. J. 
Eq. 544 ; Duffy v. Jarvis (C. C.) 84 F. 733 ; 
Hampton v. Hather, 30 Miss. 20.3 ; Hancock 
v. Butler, 21 Tex. 80.7 ; Rogers v. Rogers, 3 
Wend. 511, 20. Am. Dec. 716 ; Smith v. Smith, 
24 S. 0. 314. 

Rule Nisi 

A rule which will become imperative and 
final u.nless cause be shown against it. This 
rule commands the' party to show cause why 
he should not be compelled to do the act re
quired, or why the object of the rule should 
not be enforced. 

Rule of 1 756 
A rule of international law, first practically 

'established in 17'56, by Which neutrals, in time 
of war, are prohibited from carrying on with 
a b�lligerent power a trade which is not open 
to them in time of peace. 1 Kent. Comm. 82. 

Rule  of Course 

There are some rules which the courts au
thorize their officers to grant as a matter of 
course, without formal applicatiqn being made 
to a judge in open court, and these are tech
nically termed, in English practice, "side-bar 
rules," because formerly they were moved for 
by the attorneys at the side bar in court. 
They are now generally termed "rules of 
course." Brown. 

Rules of Court 

The rules for regulating the practice of the 
different courts, which the judges are em
powered to- frame and put in force as occasion 
may require, are termed "rules of court." 
Brown. See Goodlett v. Charles, 14 Rich. 
I",aw (S. C.) 49. 

Rule of Law 

A legal principle, of general application, 
sanctioned by the recognition of authorities, 
and usually expressed in the form of a maxim 
or logical proposition. Called a "rule," be
cause in doubtful or unforeseen cases it is a 
guide or norm for their decision. Toullier, 
tit. prel. no. 17. 

Hules of Practice 

A term indicating that the court has re- Certain orders made by the courts for the 
fused to take the actio'll sought by the rule, O'r purpose of regulating the praetice in actions 
has decided that the cause shown against the and other proceedings before them. 
rule is deemed sufficient. 

Rules of Procedure 
Rule in Shelley's 9ase Rules made by a legislative hody concerning 

A celebrated rule in English law, propound- the mode and manner of conducting its busi
ed in Lord Coke's reports in the following ness, and for the purpose of making an or
form : 'l'hat whenever a man, by any gift or derly and proper disposition of the matters 
conveyance, takes an estate of freehold, and before it, such as rules prescribing what com
in the same gift or conveyance an estate is mittees shall be appointed, on what subjects 
limited, either mediately or immediately, to they shall act, what shall be the daily order 
his heirs in fee or in tail, the 'yord "heirs" is in which business shall be taken up, and in 
a word of limitation and not of purohase. In what order certain motions shall be received 
other words, it is to be understood as express- and acted on. Heiskell v. Baltimore, 65 Md .. 
ing the quantity of estate which the party is 125, 4 A. li6, 57 Am. Rep. 308 ; Beyker v. 
to take, and' not as conferring any distinct McLaughliIi, 106 Ky. 500, 50 S. W. 859. 
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Rule of Property 

A settled rule or principle, resting usually 
.on precedent� or ' a course of decisions, regu- ' 
lating the ownership or devolution of prQper
ty. Yazoo & M. V. )1. Co. v. Adams, 81 Miss. 
00, 32 So. 937 ; Edwards v. Davenport (0. G.) 
20 F. 763 ; Brekke v. Crew, 43 S. D. 106, 178 
N; W. 146, 154. 

Rule of the Road 

The popular English name for the regula
tions governing the navigation of vessels in 
pubUc waters, with a view to preventing col
lisiQns. Sweet. 

Rule to Plead 

A rule of court, taken by a plaintiff as of 
(;ourse, requiring the defendant to plead with

. in a given time, on pain of having judgment 
taken against him by default. 

Rule to Show Cause 

A rule commanding the party to appear and 
show cause why he should not be compelled to 
do the act required, 6r why the o'bject of the 
rule should not be enforced ; a rule nisi, (q. 
tV.). 

Special Rule 

Rules granted without any motion in court, 
.or when the motion is only assumed to have 
been made, and is not actually made, are 
called "common" rules ; while the rules grant
ed upon motion actually made to the court in 
term, or upon a judge's order in vacation, are 
termed "special" rules. Brown. The term 
may also be understood as opposed to "gen
.eral" rule ; in which case it means a particu
lar direction, in a matter of practice, made for 
the purposes of a particular case. 

RU LES. In American practice. This term 
is sometimes used, by metonymy, to denote a 
time or season in the judicial year when mo
tions may be made and rules taken, as special 
terms or argument-days, or even the vaca
tions, as distinguished from the regular terms 
of the courts for the trial of causes ; and, by 
a further extension of its meaning, it may de
note proceedings in an action taken out of 
court. Thus, "an irregularity committed at 
rules may be corrected at the next term 0'1' the 
court." Southall's Adm'r v. E,xchange Bank, 
12 Grat. (Va.) 312. 

RULES OF A PR I SO N .  Certain limits with
out the wallS, within which all prisoners in 
custody in civil actions were allowed to live, 
upon giving sufficient security to the marshal 
not to escape. 

RU LES O F  T H E  I{ I NG'S BENCH P R I SO N .  
I n  English practice. Certain limits beyond 
the walls of the prison, within which all pris
,oners iIi custody in civil actions were allowed 
to live, upon giving security by bond, with two 
�lfflcient sureties, . to the marshal, not to es
,eape, and paying him a certain percentage on 
the amount of the debts for which they were 
detained. Holthouse. 

BUNNING DAYS 

RU M O R. Flying .001' PQPular report ; a cur
rent story passing from Qne person to another 
without any known authority for the truth of 
it. Webster. It is not generally admissible 
in evidence. State v. Culler, 82 Mo. 626 ; 
Smith v. Moore, 74 Vt. 81, 52 A. 320 ; Gaffney 
v. Royal Neighbors of America, 31 Idaho, 549, 
174 P. 1014, 1017 ; State V. Vettere, 76 Mont. 
574, 248 P. 179, 183. 

RUN, v. To have currency or legal validity 
in a prescribed territory ; as, the writ runs 
throughout the county. 

To have applicability or legal effect during 
a prescribed period of time ; as, the statute of 
limitations has run against the claim. 

To follow or accompany ; to be attached to 
another thing in pursuing a prescribed course 
or direction ; as, the cO'venant run.s with the 
land. 

RUN, n. In American law. A water-course 
of small size. Webb v. Bedford, 2 Bibb. (Ky.) 
3M. 

To conduct, manage, carry on. State v. Ka
muda, 98 Vt. 466, 129 A. 306, 308. 

-Running loose. As applied to an ehgine. 
Running forward without cars attached to H. 
Testerman v. Hines, 88 'V. Va. 547, 107 S. E. 
201. 

R UNCA R IA. In old records. Land full of 
brambles and briars. 1 Inst. 5a. 

RUNC I N US. In old English law. A load� 
horse ; a sumpter-horse or cart-horse. 

R U N D LET, or RUN LET. A measure of wine, 
'Oil, etc., containing eighteen gallons and a 
half. Cowell. 

RU N N I NG ACCOU NT. An open unsettled ac
count, as distinguished from a stated and li
quidated account. "Running accounts mean 
mutllal accounts and reciprocal demands be
tween the parties, which accounts and de
mands remain open and unsettled." BraCken
ridge v. Baltzell, 1 Ind. 335 ; Leonard v. U. S., 
18 ct. 01. 385 ; Picker v. Fitzelle, 28 App. Div. 
519, 51 N. Y. S.  205 ; Spencer v. Sowers, 118 
Kan. 259, 234 P. 9172, 973, 39 A. L .. R. 365 ; 
Badger Lumber C'O. v. 'V. F. Lyons Ice & 
Power C'O., 174 1\10. App. 414, 160 S. W. 49, 52 ; 
Hollingsworth v. Allen, 176 N. C. 629, P7 S. 
E. 625. 

RU N N I N G AT LARG E. ':[,his term is. applied 
to wandering or straying animals. Dixon v. 
Lewis, 94 Conn. 548, 109 A. 809, 810 ; Uebele 
v. State, 21 Ohio App. 459, 153 N. E. 215, 216 ; 
Finley v. Barker, 219 Mich. 442, 189. N. W .  
197, 200 ; Lackey v .  Peterson, 161 Minn. 315, 
201 N; W. 428, 429 ; Village of Koshkonong v. 
Boak, 173 Mo. App.' 310, 158 S. 'V. 874, 876 ; 
Fraser v. Hmvkins, 137 Ark. 214, 208 S. W. 
296, 297. 

R U N N I NG DAYS. Days counted in their 
regular . succession on the calendar, including 



ltUNNING LEASE 

Sundays and holidays. Brown v. Johnson, 10 
Mees. & ,V. 334 ; Crowell v. Barreda, 16 Gray 
(Mass.) 472 ; Davis v. Pendergast, 7 Fed. Gas. 
162. 

R U N N I N G  LEASE. 'Vhere a lease provided 
that the tenancy should not be confined to 
any portion of the land granted, but allowed 
the tenant the use of all the land he could 
clear, it was called in the old books a "run
riing lease," as distinguished from one con
fined to a particular' division, cii'cumscribed 
by metes and bounds, within a larger tract. 
Cowan v. Hatcher (Tenn. Ch. App.) 59 S. W. 
691. 

R U N N I NG OF TH E STATUTE O F  L I M ITA-
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were generally revived, whose deaneries are 
as an ecclesiastical division of the diocese or 
archdeaconry. They are deputies of the 
bishop, planted all round his diocese, to in
spect the conduct of the parochial clergy, to 
inquire into and report dilapidations, and to 
examine candidates for confirmation, armed 
in minuter matters with an inferior degree 
of judicial and coercive authority. Wharton. 

RU RAL SERV I T U D E. In the civil law. A 
servitude annexed to a rural estate, (prced'ium 
'rusticum.) 

. 

R U SE D E  G U ERRE. Fr . . A trick in war ; a 
stratagem. 

TI ONS. A metaphorical expression, by which RUST I C I . Lat. 

is meant that the time mentioned in the stat- I n Feudal Law 

ute of limitations is considered as passing. 1 Natives of a conquered country. 
Bouv. Inst. no. 861. 

R U N N IN G  PO L I CY. A running policy is one 
which contemplates successive insurances, 
and whieh provides that the object of the 
policy may be from time to time defined, es
pecially as to the subjects of insurance, by 
additional statements or indorsements. Civ. 
Code Cal. § 2597. And see Corporation of 
IJondon Assurance v. Paterson, 106 Ga. 5,38, 
32 S. E. 650. 

R U N N I NG W I T H  T H E  LAND.  A covenant is 
said to run with the land ,vhen either the lia
bility to perform it or the right to take ad

I n  Old English Law 

Inferior country tenants, churls, or chorls, 
who held cottages and lands by the services of 
plowing, and other labors of agriculture, for 
the lord. Cowell. 

RUST I C U M  F O R U M .  Lat. A rude, un
learned, or unlettered tribunal ; a term some
times applied to arlJitrators selected by the 
parties to settle a dispute. See Underhill v. 
Van Cortlandt, 2 Johns. Ch. (X Y.) 339 ; 
Dickinson v. Chesapeake & O. R. Co., 7 W. Va. 
429. 

vantage of it passes to the assignee of that RUST I C U M  J U D I C I U M .  Lat. In maritime 
land. Bro,yn. . law. A rough or rude judgment or decision. 

A judgment in admiralty dividing the dam
R U N N I NG W I T H  T H E  REVERS I O N. A ages caused by a collision between the two 
covenant is said· to "run with the reversion" ships. 3 Kent, Oom111. 231 ; Story, Bailm. § 
when either the liability to perfor� it or the 608a. See The Victory, 68 }<'. 400, 15 C. C. A. 
right to take advantage of it passes to the as- 490. 
signee of that reversion. Brown. 

R U N  R I G  LANDS. Lands in Scotland where 
the ridges of a field belong alternatively to 
different proprietors. Anciently this kind of 
possession was advantageous in giving a unit
ed interest to tenants to resist inroads. By 
the act of 1695, c. 23, a division of these lands 
was authorized, with the exception of lands 
belonging to corporations. ·Wharton. 
R U PEE. A silver coin of India, rated at 2s. 

• for the current, and 2s. 3d. for the Bombay, 
rupee. 

RUPT U M .  Lat. In the civil law. Broken. 
A term applied to a will. Inst. 2, 17, 3. 

RU RAL DEANERY. The circuit of an arch
deacon's and rural dean's jurisdictions. 
E,very rural deanery is divided into parishes. 
See 1 Steph. Comm. 117. 

RURAL D EANS. In English ecclesiastical 
law. Very ancient officers of the church, al
most grown out of usel until about the middle 
of the present century, about which time they 

RUTA. Lat. In the civil law. Things ex
tracted from land ; as sand, Chalk, coal, and 
such other matters. 

RUT A ET CfESA. In the civil law. Things 
dug, (as sand and lime,) and things cut, (as 
wood, coal, etc.) Dig. 19, 1, 17, 6. Words used 
in conveyancing. 

RYOT. In India. 'A peasant, subject, or ten
ant of house or land. ·Wharton . 

RYOT-TENU RE. A system of land-tenure, 
where the government takes the place of land
owners and collects the rent by meaus of tax 
gatherers. The farming is done by poor peas
ants, (ryots,) who find the capital, so far as 
there is any, and also do the work. The sys
tem exists in Turkey, Egypt, Persia, and oth
er Eastern countries, and in a modified form 
in British India. After Slavery, it is account
ed the worst of all systems, because the gov
ernment can fix the rent at what it pleases, 
and it is difficult to distinguish between reQ.t 
and taxes. 
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S. As an abbreviation, this letter stands for ets, and "diamond," by those who use the 
"section," "statute," and various other words names <;>f jewels. Engravers commonly repre
of which it is the initial. sent it by numerous perpendicular and hori
S. B. An abbreviation for "senate bill." 

S. C. An abbreviaUon for "same case." In
serted between two citations, it indicates that 
the same case is reported in both places. It 
is also an abbreviation for "supreme court," 
and for "select cases;" also for " South Caro.
lina." 

S. D. An abbreviation for "southern district." 
SID B/L. The a'bbreviation "SID B/L" in a 
contract of sale means sight draft-bill of lad
ing attached. Attalla Oil & Fertilizer Co. v. 
Goddard, 207 Ala. 287, 92 S-o. 794, 796. 

S. F. S. An abbreviation in the civil law for 
. "sine fmude sua/' (without fraud on.his part.) 
Calvin. 

zontal lines, crossing each other. Wharton� 

SABOTAGE. A method used by labor revo
lutionists to force employers to accede to de-· 
mands made on them. It consists in a willful' 
obstruction and interference with the normal' 
processes of industry. It aims at inconven
iencing and tying up all prOduction, 'but stops 
short of actual destruction or -of endangering 
human life directly. The original 'act of sa·· 
botage is said to have been the slipping of a 
wooden shoe, or sabot, of a workman into a 
loom, in the early days of the introduction of 
machinery, to impede prOduction. State v. 
McLennen, 116 Wash. 612, 200 P. 319, 320 ; 
State v. Moilen, 140 Minn. 112, 167 N. W . 

345, 347, 1 A. L. R. 331 ; State v. Tonn. 195 
Iowa, 94, 191 N. W. 530, 538. 

S. L. An abbreviation for "session [or stat· SAB U R RA. L. Lat. In old maritime law .. 
ute] laws." 

S. P. An abbreviation of' "sine prole," with
out issue. Also an abbreviation of "same 
principle," or "same point," indic-ating, when 
inserted between two citations, that the sec
ond involves the same doctrine as the first. 

S. S. A collar formerly worn on state occa
sions by the Lord Chief Justice of England, 
and of the Common Pleas and the LQrd Chief 
Baron-now only by the first named of these 
(q. v.). 

S. V. An abbreviation for "sub voce," under 

Ballast. 

SAC. In old English law. A liberty of hold·· 
ing pleas ; the jurisdiction of a manor court; 
the privilege claimed by a lord of trying ac
tions of trespass betwee:l his tenants, in his · 
manor court, and imposing fines and amercia
ments in the same. 

SACABURTH, SACABERE, SAI<ABERE. In 
old English law. He that is robbed, or by 
theft deprived of his money or goods, and 
PlJts in surety to prosecute the felon with 
fresh suit. Bract. fol. 154b. 

the word ; used in references to dictionaries, SACCABOR. In old English law. The per
and other works arranged alphabetically. son from whom a thing had been stolen, and 

SABBATH. One of the names of the first day 
of the week ; more properly called "Sunday," 
(q. v.) See. State v. Drake, 64 N. C. 591; 
Gunn v. State, 89 Ga. 341, 15 S. E. 458; State 
v. Reade, 98 N. J. Law 596, 121 A. 288. 

by whom the thief was freshly pursued. 
Bract. fol. 154b. See Sacaburth. 

SACC U LAR I I . Lai. In Roman law. 
purses. 4 Steph. Comm. 125. 

cut-

SABBATH-BREAI< I NG.  The offense of vio- SACCUS. I�. Lat. In old English law. A 
sack. A quantity of wool weighing thirty or 

lating the laws prescribed for the observance 
of Sunday. State v. Baltimore & O. R. Co., twenty-eight stone. Fleta, 1. 2, c. 79, § 10. 

15 W. Va. 381, 36 Am. Rep. 803 ; State v. Popp, SACC US C U M  B ROCH IA. L. Lat. In old 
45 Md. 433. 

SABBATUM.  L. Lat. 
peace. Domesday. 

English law. A service or tenure of finding 
The Sabbath ;  also a sack and a broach (pitcher) to the sovereign 

for the use of the army. Bract. 1. 2, c. 16. 

SAB B U LO NA R I U M. A gravel pit, or liberty 
to dig gravel' and sand ; money paid for the 
same. Gowell. 

SAB I N I ANS. A school or sect of Roman ju· 
rists, under the early empire, founded by 
Ateius Capito, who was succeeded by M. Sa
bin us, from whom the name. 

SACQU I ER. In maritime law. The name of 
an andent officer, whose business was to load! 
and unload vessels laden with salt, corn, or 
fish, to prevent the ship's crew defrauding the 
merchant by false tale, or ,cheating him of his 
merchandise otherwise. Laws Oleron, art. 
11; 1 Pet. Adm. Append. 25. 

SAC RA. Lat. In Roman law. The right to 
SABLE. The heraldic term for black. It is participate in the sacred rites of the city. 
called " Saturn," by those \vho blazon by plan· ButJ. HoI'. JUl'. 27. 
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SAC RAM ENTALES. L. Lat. In feudal law. SAC R I LEG I U M .  Lat. In the civil law. The 
Compurgators; persons who came to purge stealing of sacred things, or things dedicated 
a defendant -by their oath that they believed to sacred uses; the taking of things out of a 
him innocent. holy place. Calvin. 

SACRAM ENTI ACT I O .  Lat. In the older SAC R I L EGUS. Lat. In the civil and com
practice of the Roman law, this was one of mon law. A sacrilegious person; one guilty 
the forms of legis actio, consisting in the de- of sacrilege. 
posit of a stake or juridical wager. See Sac-
ramentum. Sacrilegus omnium prredonum �up iditatem et 

SAC RAM ENTU M. Lat. 

I n  Roman Law 
An oath, as being a very sacred thing; more 

particularly, the Qath taken by sQldiers to' be 
true to their general and their country. 
Ainsw. Lex. 

In Qne Qf the formal methods of beginning 
an action at law (legiS actiones) known to the 
early RQman jurisprudence, the saaramentum 
was a sum of money deposited in court by 
each Qf the litigating parties, as a kind of 
wager Qr forfeit, to abide the result .of the 
suit. The successful party received back his 
stake; the lOSing party forfeited his, and it 
was paid into the public treasury, to be ex
pended for sacred objects, (in sa,cris rebus,) 
whence the name. See Mackeld. Rom. Law, 
§ 2003. 

I n  Com mon Law 

An oath. Cowell. 

SACRAM ENTU M D EC I S I O N I S. The volun
tary or decisive oath of the civil law, where 
Qne Qf the parties to a suit, not being able to 
prQve his case, offers to refer the decision of 
the cause to the oath Qf his adversary, who is 
bound to' ac,cept or make the same offer on 
his part, or the whole is considered as con
fessed by him. 3 BI. Comm. 342. 

SACRAM ENT U M  F I DEL I TAT I S. In old 
English law. The oath of fealty. Reg. Orig. 
303. 

Sacramentum habet in se tres com ites,-verita
tem, j ustitiam, et j udici u m  j ye.ritas habenda est 
i n  j uratoj j ustitia et j ustici1u m in j udioe. An 
.oath has in it three component parts,-truth, 
justice, and judgment; truth in the party 
swearing; justice and judgment in the judge 
administering the oath. 3 Inst. 160. 

Sacramentum si fatuum fue'rit, licet fal'Sum,  ta
men non  commhtit perjur ium.  2 Inst. 167. A 
foolish oath, though false, makes not perjury. 

SACRI LEGE. 

In English Criminal Law 

Larceny from a church. 4 Steph. ComPl. 
164. The crime of breaking a church or chap-, 
el, and' stealing therein. 1 Russ. Crimes, 843.' 

I n Old' English Law 

The desecration, ()f any�hing considered 
holy; the alienation t(jlay-men or to profane' 
or common purpoSes of what was given to re
ligious persons and to pious uses. Gowell. . 

scele'ra superat. 4 Coke, 1006. A sacrilegious 
person transcends the cupidity and wicked
ness .of all O'ther robbers. 

SAC R I STAN. A sexton, anciently called "sa
gerson," or "sag'iston ;" the keeper O'f things 
belonging to' di vine worship. 

SADBERGE. A denomination of part of the 
county palatine O'f Durham. Wharton. 

SAD I SM. That state of sexual perversion 
in man in which the sexual inclination mani
fests itself by the desire to beat, to maltreat, 
humiliate and even to kill the person for 
whom the passiQn is conceived. 3 Witth. & 
Beck, Med. Jur. 739. 
SfEM EN D. In old English law. An' umpire, 
or arbitrator. 

Srepe constitutum est, res inter alios j udicatas 
aliis non prrej udicar'e. It has Qften 'been set
tled that matters adjudged between O'thers 
ought not to' prejudice those who were not 
parties. Dig. 42, 1, 63. 

Srepe viatorem nova, non  vet us, orbita fallit. 
4 Inst. 34. A new rO'ad, nO't an old Qne, Qften 
deceives the traveler. 

Srepen u mero ubi pro p rietas verboru m at
tenditur, se·nsus veritatis amittitur. Oftentimes 
where. the prQpriety O'f words is attended to, 
the true sense is lost. Branch, Princ. ; 7 Coke, 
2:7. 
SfEV I T I A: Lat. In the law Qf diVQrce. 
Cruelty; anything which tends to bodily 
harm, and in that manner renders cohabita
tion unsafe. 1 Hagg. Const. 458. 

SAF E. A metal receptacle for the preserva
tion of valuables. 

SAPE':C O N D U CT. A guaranty or security 
granted by the king under the great seal to 
a stranger, for his safe coming into and pass
ing out Qf the kingdQm. Cowell. 

One O'f the papers usually carried by ves
sels in time of war, and neceseary to' the safe
ty O'f neutral merchantmen. It .is in the na
ture of a license to the vessel to' proceed on 
a designated voyage, and commO'nly contains 
the name of the master, the name, descrip
tion,and nationality Qf the ship, the VQyage 
intended, and other matters. -

A distinction is sometimes made between a. pass
port, conferring a, general permission to travel in 
the territorY belonging to, or occupied by; the' 
belligerent, . and a safe-conduct, conferring permis-, 

sian upon an enemy' subject or others to proceed 
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to a particular place for a defined object. IIOpp. SAGAMAN. A tale-teller; a secret accuser. 
§ 218. • 

SAFE DEPOS I T  COMPANY. A C0'mpany. 
which maintains vaults f0'r the deposit and 
safe-keeping 0'f valuables in which c0'mpart
ments 0'1' boxes are rented to customers who 
have exclusive access thereto, subject to' the 
oversight and under the rules and regulations 
0'f the company. 

SAF E  LI M I T  OF. SPEED. A.s regards limi
tation on speed of automobiles at crossings, 
a "safe limit" 0'f speed is the limit at which 
one may discern the appr0'aching train and 
stop before he is in the danger zone. Horton 
v. New York Cent. R. Co., 205 App. Div. 76'3, 
200 N. Y. S. 3(j,5, 366. 

SAF E  LOAD I NG PLACE. A place where a 
vessel can be rendered safe for loading by 

, reasonable measures of precaution. 14 Q. 
B. D. 105 ; 54 L. J. Q. B. 121. 

SAF E  PLACE TO WORK. In the law of 
master and servant a "safe place t0' work," 
is a place in which the master has eliminated 
all danger which the exercise of reasonable 
care by the master would remove 0'1' gual'd 
against. Melody v. Des Moines Union Ry. 
Co., 161 Iowa, 695, 141 N. 'V. 438, 439 ; Blick 
v. Olds Motor Works, 175 Mich. 640, 141 N. 
W. 680, 683, 49 L. R. A. (N. S.) 883. 
SAF E-PLEDGE. A surety given that a man 
shall appear up'cn a certain day. Bract. 1. 
4, c. 1. 
SA FEGUARD. In old English law. A special 
privilege or license, in the form of a writ, 
under the great seal, granted to strangers 
seeking their right by course of law within 
the king's dQminions, -and apprehending vio
lence or injury to their persons or property 
from others. Reg. Orig. 26. 

A notification by a belligerent commander 
that buildings or other property upon which' 
the notification is posted up are exempt from 
interference on the part of his troops. Hol
land, Laws and Customs of War 44. 

'1'he term is likewise used to' describe a 
guard .of soldiers who are detailed to accom
pany enemy subjects or to' protect certain 
enemy property. II Opp. § 219. 

SAFETY APPL IANCE ACT. The act of Con
gress of Match 2, 1893 (45 USCA §§ 1-7), pro
vides that after January 1, 1898, it shall be 
unlawful for common carriers in interstatp 
commerce by railroad to use loconwtive en
gines not equipped with power driving-wheel 
brakes and appliances for o:perating the train 
brake system, or to run a train that has not 
a sufficient number of cars ill it so equipped 
that the engineer on the locomotive can con
trol its speed 'without requiring hand brakes; ' 
and to' haul or use on its line any car in in
terstate traffic "not equipped with couplers 
coupling automatically by impact, and which 
can be uncO'upled without the necessity 'Of 
men going between the ends of the cars." 

SAGES DE LA LEY. L.Fr. Sages 'Of the 
la w; persons learned in th� law. A term ap
plied to the chancell'Or and justices of the 
king's bench. 

SAG I  BARO.  In old European law. A judge 
or justice; literally, a man of causes, or hav
ing charge or supervision of causes. One 
who administered justice and decided causes 
in the maUum, or public assembly,. Spel
man. 

SA I D. BefO're mentioned. This word is 
consta.ntly used in contracts, pleadings, and 
other legal papers, with the same force as 
"aforesaid." ,See Shattuck v. BalcO'm, 170 
Mass. 245" 49 N. E. 87 ; Cubine v. State, 44 
Tex. Cr. R. 596, 73 S. W. 396 ; ,Hinrichsen 
v. Hinrichsen, 172 Ill. 462, 50 N. E. 135 ; 
Wilkinson v. State, 10 Ind. 373 ; Murry v. 
State, 150 Ark. 461, 234 S. ·W. 485, 486 ; Gree- . 
ley Nat. Bank v. Wolf (C. C. A.) 4 F.(2d) 67, 
69. 
·SA I GA. In old European law. A German 
coin 'Of the value of a penny, or of three 
pence. 

SA I L. In insurance law. To put t'O sea; 
to' begin a voyage. To get ship under way in 
complete readiness for voyage, with purpose 
of proceeding without further delay. North
land Nav. Co. v. American Merchant Marine 
Ins. Co. of New York, 214 App. Div. 5n, 
212 N. Y. S. 541, 544. The least locomoti'On, 
with readiness of equipment and clearance, 
satisfies a warranty to sa'll. Pittegrew v. 
Pringle, 3 Barn. & AdoI. 514. 

SA I L I N  G. When a vessel quits her moorings, 
in complete readiness for sea, and it is the 
actual and real intention of the master to 
proceed on the voyage, and she is afterwards 
stopped by head lvillds and comes to anchor, 
still intending to' proceed as SO'Qn as wind 
and weather will permit, this is a sailing 
on the voyage within the terms O'f a policy of 
insurance. Bowen v. Hope Ins. Co., 20 Pick. 
(Mass.) 278, 32 Am. Dec: 21'3. 

SA I LI NG I NSTRUCT I O NS. Written or 
printed directions, delivered by the command
ing officer of a convQy to the several masters 
of the ships under his care, by which they 
are enabled to' understand and answer his 
signals, to know the place of rendezvous, ap
pointedfor the fleet in case of disperSion by 
storm, by an enemy, or otherwise. Without 
sailing instructiom; no vessel can have the 
protection and b�nefit of convoy. Marsh. Ins. 
368. 
SA I LO RS. Seamen; mariners. 

SA I NT MART I N  LE GRAND,  CO U RT O F. 
An ancient court in London, of 'local impor
tance, formerly held in the -church from 
which it took its name. 

SA I NT S I M ON I SM.  An elaborate form of 
non-communistic socialism. It is a scheme 
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which does not contemplate an equal, but an 
\unequal, division of the produce. It does not 
propose that all should be occupied alike, 
but differently, according to their vocation 
or capacity; the function of each being as
Signed, like grades

' 
in a regiment, by the 

choice of the directing authority, and the re
:nnmeration being by salary, proportioned to 
;the importance, in the eyes of that authority, 
·of the function itself, and the merits of the 
l')erson }vho fulfills it. 1 Mill, Pol. Econ. 
258. 

.SA I O. In Gothic law. The ministerial ofli
·eer of a court or magistrate, who brought 
parties into court and eyecuted the orders of 
his superior. Spelman. 

SA I S I  E. Fr. In French law. A judicial 
seizure or sequestration of property, of which 

ithere are several varieties. See infra. 
SA IS I E-AR RET. An attachment of property 
in the possession of a third person. 

SAI S I E-EXECUTION. A writ resembling 
that of fieri facias; defined as that species 
1)f execution b;y which a creditor places under 
the hand of justice (custody of the law) his 
debtor's moyable property liable to seizure, 
In order to have it sold, so that he may obtain 
payment of his debt out of the proceeds. Dal-
10z, Dict. 

SAI SI E-FO RA I N E. A permission given by 
the proper judicial officer to autlwrize a 
creditor to seize the property of his debtor 
in the district which the former inhabits. 

.Dalloz, Dict. It has the effect of an attach
:ment of property, which is applied to the pay
-ment of the debt due. 

'SA I S I E-GAG ER I E. A conservatory act of 
,execution, by which the owner or principal 
lessor of a house or farm causes the furni· 

1'ture of the house or farm leased, and on 
,which he has a lien, to be seized; similar to 
·the distress of the common law. DaUoz, Dict. 

'SA I S I E-I MMO B I L I E RE. The proceeding by 
which a creditor places under the hand of 
justice (custody of the law) the immovable 
property of his debtor, in order that the same 
may be sold, and that he may obtain payment 
of his debt out of the proceeds. Dalloz, Dict. 

SAI{E. In old English law. A lord's  right 
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taken b� Richard I. of England and Philip 
Augustus of France, against Saladin, sultan 
of Egypt, then going to besiege Jerusalem. 
By this tax every person who did not enter 
himself a crusader was obliged to pay a tenth 
of his yearly reYenue and of the value of all 
his movables, except his wearing apparel, 
books, and arms. The Carthusians, Bernar
dines, and some other religious persons were 
exempt. Gibbon remarks that when the ne
cessity for this tax. no longer existed, the 
church still clung to it as too lucrative to be 
abandoned, and thus arose the tithing of ec
clesiastical benefices for the pope or other 
sovereigns. Enc. Lond. 

SALA R I UM. Lat. In the civil law. An al
lowance of provisions. A stipend, wages, or 
compensation for services. An annual allow
ance or compensation. Oalvin. 

SAI..ARY. A. reward or recompense for serv
ices performed. 

In a more limited sense salary is a fixed 
periodkal compensation paid for services ren
dered ; a stated compensation, amounting to 
so much by the year, month, or other fixed 
period, to be paid to public officers and per
sons in some private employments, for the 
performance of .official duties or the rendering 
of services of a particular kind, more or less 
definitely described, involving professional 
knowledge or skill, - or at least empl.oyment 
above the grade of menial or mechanical la
bor. See State v. Speed, 183 Mo. 186, 81 So 
W. 1260 ; Dane v. Smith, 54 Ala. 50 ; Fidel
ity Ins. Co. v. Shenandoah Iron C o. (C. C.) 
42 F. 376; Cowdin v. Huff, 10 Ind. 85 ; In 
re Chancellor, 1 Bland (l\fd.) 596 ; Houser 
v. Umatilla County, 30 Or. 486, 49 P. 867; 
Thompson y. Phillips,"12 Ohio St. 617 ; Ben
edict v� U. S., 176 U. S. 357, 20 ,So Ct. 458, 
44 L. Ed. 503 ; People v. Myers (Sup.) 11 
N. Y. S. 217 ; People v. Lay. 193 Mich. 476, 
160 N. 'V. 467, 471; Roberts v. Frank Car
rithers & Bros. , 180 Ky. 315, 202 S. W. 659, 
661 ; Merriam v. U. S. (C. C. A.) 282 F. 851. 
855. 

The word "salary," is synonymous with 
"wages," except that "salary" is sometimes 
understood to relate to compensation for offi
cial or other services, as distinguished from 
"wages," which is the compensation for labor. 
Walsh v. City of Bridgeport, 88 Conn. 5.28 , 
91 A. 969, 972, Ann. Cas. 1917B, 318. 

of amercing his tenants in his court: Keilw. SALE. A contract between two parties, 
145. called, respectively, the "seller" .  (or vendor) 

Acquittance of suit at county courts and and the "buyer," (or purchaser,) by which 
hundred courts. Fleta, 1. 1, c. 47, § 7. the former, in consideration of the payment 

SALABLE. "Merchantable," fit for sale in or promise of payment of a certain price in 

1lsual course of trade, at usual selling prices. money, transfers to the latter .the title and 

Foote v. Wilson, 104 Kan. 191, 178 P. 430; . the possession of property. See Pard. Droit 

stevens Tank & Tower Co. v. Berlin Mills 00., Commer. § 6 ;  2 Kent, Comm. 363 ; Poth. 

112 Me. 336, 92 A. 180, 181. Cont .. Sale, § 1, and see Butler v. Thomson, 
92 U. S. 414, 23 L. Ed. 684 ; Ward v. ,State, 

SALADINE TENTH. A tax imposed in Eng� 45 Ark. 353 ; Williamson v. Berry, 8 How. 
land and France, in· 1188, by Pope Innocent 544, 12 L. Ed. 1170; White v. Treat (0. C.) . 

lII., to raise a fund for the crusade under- 100 F. 291; Iowa v. McFarland , 110 U. 8. 
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471, 4 S. Ct. 210, 28 L. Ed. 198; Goodwin v. 
Kerr, 80 Mo. 281 ; 'State v. Wentworth, 35 
N. H. 443 ; Com. v. Packard, 5 Gray (Mass.) 
103 ; Clemens v. Davis, 7 Pa. 2,64; Tompkins 
v. Hunter, 149 N. Y. 117, 43 N. E. 532 ; In re 
Grand Union Co. (C. C. A.) 2.19 F. 353, 356 ; 

, Snyder V. Stanley, 77 Ind. App. 253, 133 N. E. 
512, 514 ; Burke v. Boulder Milling & Eleva
tor Co., 77 Colo. 230, 235 P. 574, 575. 

A contract whereby property is transferred 
from one person to another for a consider
ation of value, implying the passing of the 
general and absolute title, as distinguished 
from a special interest falling short of com
plete ownership. Arnold v. North American 
Chemical Co., 232 l\Iass. 196, 122 N. E. 283, 
284 ; Faulkner V. Town of South Boston, 
141 Va. 517, 127 S. E. 380, 38l. 

The contract of sale is an agreement by 
which one gives a thing for a price in cur
rent money, and the other gives the price in 
order to have the thing itself. Three cir
cumstances concur to the perfection of the 
contract, to-wit, the thing- sold, the price, 
and the consent. Civ. Code La. art. 2439. 

A transmutation of property from one man to an
other in consideration of some price or recompense 
in value. 2 Bl. Comm. 446. 

The transfer of property for a fixed price in money 
or its equivalent. U. S. v. Benedict (C. C. A. ) 280 
F. 76, 80. 

"Sala" consists of two separate and distinct ele
ments: First, contract of sale which is  completed

' 

when offer is made and accepted and, second, deliv
ery of property which may precede, be accompanied 
by, or follow, payment of price as may have been 
agreed on between parties. Inland Refining Co. v. 
Langworthy, 112 Okl. 280, 240 P. 627, 629. 

"Sale, " as applied to relation between land
owner and real estate broker working to se
cure purchaser of land, means procuring pur
chaser able, ready and willing to buy on terms 
fixed by seller. Resky Y. ;\Ieyer, 98 N. J. Law, 
168, 119 A. 97, 98; Walker Y. Russell, 240 
Mass. 386, 134 N. E. 388, 390 ; T. W. ISand
ford & CO. V. Waring, 201 Ky. 169, 256 S. W. 
9, 10 ; Humphries Y. Smith, 5 Ca. App. 340 
(1) , 63 S. E. 248. 

Synonyms 

The contract of "sale" is distinguished 
from "barter" (which applies only to goods) 
and "exchange," (which is used of both land 
and goods, ) in that both the latter terms de
note a commutation of property for proper
ty; 1. e., the price or consideration is always 
paid in money if the transaction is a sale, 
but, if it is a barter or exchange, it is paid in 
specific property susceptible of valuation. 
(Westfall V. EUis, 141 :'\Iinn. 377, 170 N. W. 
339, 341; J. I. Case Threshing Mach. CO. V. 
Loomis, 31 N, D. 2:7, 153 N. W. 479', 481.) 
"Sale" differs from "gift" in that the latter 
transaction involves no return or recompenS2 
for the thing transferred. But an onerous 
gift sometimes approaches the nature cf a 
sale, at least where the charge it imposes is 
a payment of money. "Sale" is also to' be 
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discriminated from "bailment;" and the dir
ference is to be found in the fact that the 
contract of bailment always contemplates the 
return to the bailor of the specific article 
delivered, either in its original form or in a 
modified or altered form, or the return of an 
article which, thO'Ugh not identical, is of the 
same class, and is equivalent. But sale never 
involves the return of the article itself, but 
only a consideration in money. This con
tract differs also from "accord and satisfac
tion;" because in the latter the object of 
transferring the property is to compromise
and settle a claim, while the object of a sale 
is the price given. 

The cardinal difference between the rela
tion of seller and buyer and that of principat 
and factor is that in a "sale" title passes: 
to the buyer, while in a "consignment" by" 
principal· to factor title remains in principal,. 
and only possession passes to factor. McGaw 
V. Hanway, 120 Md. 197, 87 A. 666, 667, Ann. 
Cas. 19151\, 601, and a "sale" is distinguished 
from a mortgage, in that the former is a 
transfer of the absolute property in the goods 
for a price, whereas a mortgage is at most 
a conditional sale of property as security for 
the payment of a debt or performance of 
some other obligation, subject to the condition 
that on performance title shall revest in the 
mortgagor. 'Valdrep V. Exchange State Bank 
of Keifer, 81 Okl. 16,2, 197 P. 509, M1, 14 
A. L. R. 747. 

I n  Genera.1 

-Absolute and conditional sales. An afi'SOfute" 
sale is one where the property in chattels: 
passes to the buyer upon the completion of 
the bargain. Truax V. ,Parvis, 7 Houst. (Del.) 
330, 32 A. 227. A conditional sale is one in 
which the transfer of title is made to depend 
on the performance of a condition, usually 
the payment of the price; it is a purchase 
for a price paid or to be paid, to become ah .. 
solute on a particular' event, or a purchase 
accompanied by an agreement to resell upon 
particular terms. Poindexter V. McCannon, 
16 N. C. 373, 18 Am. Dec. 5H1 ; Crimp V. Mc
Cormick Const. Co., 18 C. C. A. 5H5, 72 F. 366; 
Churchill V. Demeritt, 71 N. H. 110, 51 A. 254; 
Van Allen V. Francis, 123 Cal. 474, 50 P. 339; 
Schneider V. Daniel, 191 Ind. 59', 131 N. E. 
816, 817, 17 A. L. R. 1410 ; Adler, Salzman & 
Adler V. Ammerman Furniture Co., 100 Conn. 
223, 123 A. 268, 270 ; City of Boscobel v. 
Muscoda Mfg. Co., 175 Wis. 62, 183 N. W. 
963, 965. Oonditional sales are distinguish
able from mortgages in that a mortgage as
sumes the continued existence of a debt and;_ 
is given as security therefor. Turner V. Kerr,. 
44 Mo. 429 ; Crane V. Bonnell, 2 N. J. Eq._ 
264; Weathersly v. Weathersly, 40 Miss. 462, . 
90 Am. Dec. 344 ; Hopper V. Smyser, 90 Md. 
363, 45 A. 206; l\Ionagas V. Albertucci Y AI-
varez, 235 U. S. 81, 35 S. Ct. 95, 96, 97, 59 
L. Ed. 139; McKean V. McLeod, 81 Ok!. 77, 
196 P. 935; Lamborn V. Denison State Bank._ 
115 Kan. 415, 223 P. 293, 294. 
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-Bill of sale. See Bill. 

-Cash sale. A transaction whereby payment 
is to be in full on receipt of the goods. Berm�
weig v. Hyman Levin Co. (Sup.) 172 N. Y. S. 
437, 438. A sale where title is not to pass 
until the price is paid, or- where title- has 
passed, but possession is not to be delivered 
until payment is made. E. L. Welch Co. v. 
Lahart Elevator Co., 122 Minn. 432,142 N. ·W. 
828,830. 

-Exclusive sale. A contract giving a broker 
"exclusive sale" of property is more than ex
clusive agency, and is defined as an agree-' 
ment by the owner that he will not sell the 
property during the life of the contract to 
any purchaser not procured by the broker in 
question. Harris v. McPherson, 97 Conn. 164, 
115 A. 723, 724, 24 A. L. R. 1530, but see con
tra Roberts v. Harrington, 168 Wis. 217, 1tl}) 
N. W. 603, 10 A. L. R. 810. 

-Executed and executory sales. An executed 
sale is one which is final and complete in all 
its particulars and details, nothing remaining 
to be done by either party to effect an abso
lute transfer of the subject-matter of the 
sale. An executory sale is one which has 
been definitely agreed on as to terms and con
ditions, but which has not yet been carried 
into full effect in respect to some of its terms 
or details, as where it remains to determine 
the price, quantity, or identity of the thing 
sold, or to pay installments of purchase-mon
ey, or to effect a delivery. See McFadden v. 
Henderson, 128 Ala. 221, 29 So. 640; Fogel 
v. Brubaker, 122 Pa. 7, 15 A. 692 ; Smith v. 
Barron County Sup'rs, 44 Wis. 691. 

-Forced sale. A sale made without the 
consent or concurrence of the owner of the 
property, but by virtue of judicial process, 
such as a writ of execution or an order un
der a decree of foreclosure. 

-Fraudulent sale. One made for the purpose 
of defrauding the creditors of the owner of 
the property, by covering up or removing 
from their reach and converting into cash 
property which would be subject to the sat
isfaction of their claims. 

-J udicial sale. One made under the process 
of a court having competent authority to or
der it, by an officer duly appointed and com
missioned to sell, as distinguished from a sale 
by an own�r in virtue of his right of property. 
Williamson v. Berry, 8 How� 547, 12 L. Ed. 
1170 ; Terry v. Cole, 80 Va. 701 ; .  Black ' v. 
Caldwell (C. C.) 83 F. 880; Woodward v. Dill
worth, 75 F. 415, 21 C. C. A. 417 ; Union �'rad
ing CO. V. Drach, 58 Colo. 550, 146 P. 767, 770 ; 
Chapman v. Guaranty State Bank (Tex. Com. 
App.) 267 s. W. 690, 693. 

-M&monmdumsale� That form of condition,. 
al sale in which the goo(ls are placed in 
the possession of the v�ndee subject to his 
approval, tlie title remaining' in ; the seller 

1578 

until they are either accepted or rejected by 
the vendee. 

. 

-Private sale. One negotiated and conclud
ed privately between buyer and seller, and 
not made by advertisement and public outcry 
or auction. See Barcello v. Hapgood, 118 
N. C. 712, 24 S. E. 124. 

-Publio sale. A sale made in pursuance of 
a notice, by auction or public outcry. Rob
ins v. Bellas, 4 Watts (Pa.) 258 ; Union & Mer
cantile Trust Co. v. Harnwell, 158 Ark. 295, 
250 S. W. 321, 323. 

-Sale and return. A species of contract by 
wl>�ch the seller (usually a manufacturer or 
vyholesaler) delivers a quantity of goods to 
the buyer, on the understanding that, if the 
latter should desire to retain or use or resell 
any portion of such goods, he will consider 
such part as having been sold to him, and 
will pay their price, and the balance he will 
return to the seller, or hold them, as bailee, 
subject to his order. Sturm v. Boker, 150 
U. S. 312, 14 S. Ct. 99, 37 L. Ed. 1093 ; Has
kins v. Dern, 19 Utah, 89, 56 Pac. 953 ; Hick
man v. Shimp, 109 Pa. 16; G. A. Soden & Co. v. 
T. J. Wilkinson & Son, 135 Miss. 665, 100 So. 
182, 184. Under "contract of sale and return" 
title vests immediately in buyer, who has 
privilege of rescinding sale, and until privi

.lege is exercised title remains in him. Rio 
Grande Oil Co. v. Miller Rubber Co. of New 
York, 31 Ariz. 84, 250 P. 564. 

-Sale by sam ple. A sales contract in which 
it is the understanding of both parties that 
the goods exhibited constitute the standard 
with which the goods not exhibited corre
spond and t.o which deliveries should con
form. Cud allY Packing Co. v. Narzisenfeld 
(C. C. A.) 3 F.(2d) 567, 571 ; Levine v. Hoch
man, 217 Mo. App. 76, 273 S. W. 204, 207 ; M. 
C. Kiser Co. v. Branan, 31 Ga. App. 241, 120 
S. E. 427, 429. 

-Sale i n  g ross. A sale by the tract, without 
regard to quantity; it is in that sense a con
tract of hazard. Yost ,v. Mallicote, 77 Va. 
616; Miller v. Moore, 45 Cal. App. 283, 187 
P. 763, 764 ; Cox v. Collins, 205 Ala. 491, 88 
So. 440, 441. 

-Sale-note. A memorandum of the subject 
and t.erms of a sale, given by a broker or 
factor to the seller, who bailed him the goods 
for that purpose, and to the buyer, who dealt 
with him. Also called "bought and sold 
notes." 

-Sal·e on approval. A, species of conditional 
sale, which is to become absolute only in case 
the buyer, on trial, approves or is satisfied 
with the article sold. The approval, how
ever, need not be express ; it may be inferred 
from his keeping the goods beyond a reason
able time. Benj.· Sales" § 911 ; Warren v. 
Russell, 143 Ark. 516, 220 S. W.BS1. 
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-Sale on credit. A sale of property accom
panied by delivery of possession, but where 
payment of the price is deferred to a future 
day. In ra Heinze's Estate, 224 N. Y� 1, 120 
N. E. 63, 64. 

-Sale per aversionem. In the civil law, a 
sale where the goods are taken in bulk, or 
not by weight or measure, and for a single 
price, or where a piece of land is sold for a 
gross sum, to be paid for the whole premises, 
and not at a fixed price by the acre or foot. 
Winston v. Browning, 61 Ala. 83; State v. 
Buck, 46 La. Ann. 656, 15 So. 531. 

-S£:Je with a.ll fau lts. On what is called a 
"sale with all faults," unless the seller fraud
ulently and inconsistently represents the ar
ticle sold to be faultless, or contrives to con
ceal any fault from the purchaser, the lat
ter must take the article for better or worse. 
3 Camp. 154; Brown. 

-Sale with right of redem ption. A sale in 
which vendor reserves right to take back 
property by 'returning price paid. Glover v. 
Abney, 160 La. 175, 106 So. 735, 739. 

-She·riff's sale .  A sale of property, conducted 
by a sheriff, or sheriff's deputy, in virtue of 
his authority as an officer holding process. 
Anderson, L. Dict. ; Batchelder v. Carter, 
2 Vt. 172, 19 Am. Dec. 707. 

-Tax-sale. A sale of land for unpaid taxes ; 
a sale of property, by a�lthority of Jaw, for 
the collection of a tax assessed upon it, or 
upon its owner, which remains unpaid. 

-Voluntary sale. One made freely, without 
constraint, by the owner of the thing sold. 
1 Bouv. Inst. no. 974. 

SALET. In old English law. A headpiece ; 
a steel cap or morion. Cowell. 

SALUTB 

SALIN E  LAND. Land having salt deposits. 
To fourteen states congress has granted all 
the salt springs within them ; to twelve, a 
limited grant of them was made. Eiighteen 
states have received no such grant ; Montel
lo Salt Co. v. Utah, 221 U. S. 452, 31 S. Ct. 
706, 55 L. Ed. 810, Ann: Cas. 1912D, 633. 

SALMANN US. A sale-man, found in the Sal .. 
ic Law in the fifth century, who was a third 
person called in to complete the transfer of 
property. 12 Harv. L. Rev. 445, Law in. Sci
ence, etc., by O. 'V. Holmes, Jr. 

SALOON. A place of refreshment. Kitson 
v. Mayor of Ann Arbor, 26 Mich. 325. An 
apartment for a specified public use. Clin
ton V. Grusendorf, 80 Iowa 117, 45 N. W. 408; 
Ex parte Livingstone, 20 Nev. 282, 21 P. 322. 
In common parlance, a place where intoxieat
ing liquors are sold and consumed. Gibbs 
V'. Arras Bros., 222 N. Y. 332, 118 N. E. 857, 
858, L. R. A. 1918F, 826, Ann. Cas. 1918D, 
1141 ; People v. De Geovanni, 326 In. 230, 157 
N. E. 195, 197 ; Standard Brewing Co. v. Weil, 
129 Md. 487, 99 A. 661, 662, L. R A. 1917C, 
929, Ann. Cas. 1918D, 1143 ; Proprietors' Re
alty Co. v. 'Wohltmann, 95 N. J. Law, 303, 112 
·A. 410, 411. 

SALOON- I{EEP E R. This expression has a 
definite meaning, namely, a retailer of cigars, 
liquors, etc. Cahill v. Campbell, 105 Mass. 40. 

SALT D UTY I N LON DON.  A custom in the 
city of London called "granage," fonnerly· 
payable to the lord mayor, etc., for salt 
brought to the port of London, being the twen
tieth part. Wharton. 

SALT S I LV E R. One penny paid at the feast 
day of St. Martin, by the tenants of sonie' 

manors, as a commutation for the service of 
carrying their lord's salt from market to' his 
larder. Baroch. -Antiq. 496. 

SALFO R D  H U N DR E D  C O U RT O F  RECORD.  SALUS. Lat. Health ; prosperity ; safety. 
An inferior and local court of record having 
jurisdiction in personal actions where the Sal us popu l i  suprema lex. The wel�are of the 

debt or damage sought to be recovered dot's people is the supreme law. Bac. Max. reg. 

not exceed £50, if the cause of action arise 12; Broom, Max. 1-10; Montesq. Esprit des 

within the hundred of Salford. St. 31 & 32 Lois, lib. 26, c. 23 ; 13 Coke, 139. 
" .. 

Vict. c. 130 ; 2 Exch. Div. 346. Salus reipublicre suprema lex. The welfare of 

SALI C LAW. A body of law framed by the 
Salian Franks, after t.heir settlement in Gaul 
under their king Pharamond, about the be
ginning of the fifth century. It is the most 
ancient of the barbarian codes, and is consid
ered one of the most important. compilations 
of law in use among the feudal nations · of 
Europe. See Lex Salica. 

I n  Fr�nch J u risprudence 

The name is frequently applied to that 
fundamental law of France which excluded 
females from succession to the crown. Sup
posed to have been derived from the sixty
second title of the Salie Law, "De Alode." 
Brande. 

the st.ate.is the supreme law . . Inhabitants of 
Springfield v. Connecticut River R. Co., 4 
Cush. (1\:1ass.) 71; Cochituate Bank v. Colt, 
1 Gray C�llass.) 386; Broom, Max. 366. 

Salus ub i  m u lt i  consil iarii. 4 Inst. 1. Where 
there are many counselors, there is safety. 

SALUTE. A gold coin stamped by;Henry V. 
in France, after his conquests there, whereon 
the arms of England and France were stamp- • 

ed quarterly. Cowell. 
In the army and na vy an honor paid to a 

distinguished personage, when troops or 
squadrons meet, when officers are buried, or 
to celebrate an event or show respect to a 
flag and on many other ceremonial occasions. 
Cent. Dict. 
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SALVA GARD I A. L. Lat. Safeguard. Reg. 
Orig. 26. 

SALVAGE. In maritime law. A compensa
tion allowed to persons by whose assistance a 
ship or its cargo has been saved, in whole or 
in part, from impending danger, or recovered 
from actual loss, in cases of shipwreck, dere
lict, or recapture. 3 Kent, Comm. 245. Cope 
V. Vallette Dry-Dock Co., 119 U. S. 625, 7 S. 
Ct. 336, 30 L. Ed. 501 ; The Rita, 62 F. 763, 
10 C. C.'A. 629 ;  The Lyman 1\1. Law (D. C.) 
122 F. 822; The Blackwall, 10 Wall. 11, 19 
L. Ed. 870; The Spokane (D. C.) 67 F. 256 ; 
J. 1\1. Guffey Petroleum Co. v. Borison (C. C. 
A.) 211 F. 594, 601. 

The reward allowed for service to marine 
:property, at risk or in distress, rendered by 
.one under no legal obligation to do so, result
Jng in benefit to the property, if saved. The 
,Pleasure Bay (D. C.) 226 F. 55. 

In the older books of the law, (and some
:times in modern writings,) the term is also 
used to denote the goods or property saved. 

Equitable Salvage. 
By analogy, the term "salvage" is some

times also used in cases which have nothing to 
do "ith maritime perils, but in which property 
:has been preserved from loss by the last of 
:several 'advances by different persons. In 
such a case, the pe'rson making the last ad
'vance is frequently entitled to priority over 
.the others, on the ground that, without his 
:advance, the property would have been lost 
altogether. This right, which is sometimes 
called that of "equitable salvage," and is in 
the nature of a lien, is chiefly of importance 
with reference to payments made to prevent 
leases or policies of insurance from being for
feited, or to prevent mines and similar under
takings from being stopped or injured. See 
'1 Fish. Mortg. 149 ; 3 Ch. Div. 411; L. R. 14 
Eq. 4 ;  7 Ch. Div. 825. 

Salvage Charges 
This term includes all the expenses and 

"costs incurred in the work of saving and pre
,serving the property whiCh was in danger. 
"The salvage charges ultimately fall upon the 
�ihsurers. 

Salvage Loss. 
,See loss. 

Salvage Service 
.A. sen-ice vohihtarily rendered to a vessel 

1n need of assistance. to relieve her from rome 
distress or danger either present or to be rea
sonably apprehended. The Lowther Castle 
(D. C.) 195,F. 604 ; The Neshaminy (C. C. A.) 
.228 F. 285, 288; The Kennebec (C. C. A.) 231 
F. 423, 425. 

SALVIAN INTERDICT. See Interdictum 
Salvianum. 

SALVO. Lat. Saving; excepting; without 
prejudice ,to. Salvo' me et hceredibua meta, 
.except me and my heiFs. Salvo jurccujU8l�' 
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bet, without prejudice to the rights of any 
one. 

SA LVO R. A person who, without any par
ticular relation to a ship in distress, proffers 
useful service, and gives it as a volunteer 
adventurer, without any pre-existing cove
nant that connected him with the duty of em
ploying himself for the preservation of that 
ship. The Clara, 23 Wall. 16, 23 L. Ed. 150: 
The Dumper, 129 F. 99, 63 C. C. A. 600 ; Cen
tral Stockyard Co. v. Mears, 89 App. Div. 452, 
85 N. Y. S. 795. 

SALVUS PLEG I US. L. Lat. A safe pledge; 
called, also, "CCl'tu8 IJZegiu8," a sure pledge. 
Bract. fol. 160b. 

SAME. The word "same" does not always 
mean "identical," not different or other. It 
frequently means of the kind or species, not 
the specific thing. Crapo v. Brown, 40 Iowa, 
487, 493. 

SAME O F FE NSE. "Same offense," which 
may be set forth in different for�s or degrees 
under different counts of same indictment un
der Code 1921, § 2558 (St. 1931, § 2886) means 
not same class or kind of offense, eo nomine, 
but offense committed by same act, transac
tion, or omi-ssion. 'Year v. State, 30 Okl. Cr. 
118, 235 P. 271, 272. The term "same Offense," 
within Code, § 5340 (St. 1931, § 13808), relat
ing to former jeopardy, does not signify the 
same offense eo nomine, but the same criminal 
act, transaction, or omission. State v. Shav
er, 197 Iowa, 1028, 198 N. 'V. 329, 336. 

SAMPLE. A specimen; a small quantity of 
any commodity, presented for inspection or 
examination as evidence of the quality of the 
whole; as a sample of cloth or of wheat. 

SAMPLE, SA LE BY. A sale at which only a 
sample of the goods sold is exhibited to the 
buyer. See "Sale." 

SANfE MENT I S. Lat.' In old English law. 
Of sound mind. Fleta, lib. 3, c. 7, § 1. 

SANCT I O . Lat. In the civil law. That 
part of a law by which a penalty was or
dained against those who should violate it. 
Inst. 2, 1, 10. 

SANCT I O N. In the original sense of the 
word, a "sanction" is a penalty or punishment 
provided as a means of enforcing obedience to 
a law. hl jurisprudence, a law is said to 
have a sanction when there is a state which 
will intervene if it is disobeyed or disregard- . 
ed. Therefore international law has no legal 
sanction. Sweet. 

In a more general sense, a' "sanction" has 
been defined as a conditional evil annexed 
to a law to produce obedience to that law: 
and, in a still wider, sense, a "saI;lction'" 
l1leans simply an authorization of a1)ything. 
Occasionally, "sanction" is used (e. g., in' 
Roman law) to denote, a statute, the part-



1581 

(penal clause) being used to denote the whole. 
Brown. 

The vindicatQry part Qf a law, Qr that part 
which Qrdains or denQunces a penalty fQr its 
violatiQn. 1·Bl. CQmm. 56. 

SANCTUARY. In old English law.' A CQn
secrated place which had certain privileges 
annexed to. it, and to. which Qffenders were 
accustomed to. resort for refuge, because they 
eQuId nQt be arrested there, nor the laws be 
executed. 

SAND-GAVE L. In old English law. A pay
ment due to the IQrd of the manQr of R.odley, 
in the county of Gloucester, for liberty grant
ed to the tenants to. dig sand fQr their com
mon use. Cowell. 

SANE. Of natural and normal mental CQn
dition; healthy in mind. 

SAN E  M EM O RY. Sound mind, memory, 
and understanding. This is Qne of the essen
tial elements in the capacity of contracting; 
and the absence Qf it in lunatics and idiQts, 
and its immaturity in infants, is the cause 
.of their respective incapacities or partial in
capacities to bind themselves. The like cir
cumstance is their ground of exemption in 
cases of crime. Brown. 

SANG, or SANC. ' In old French. Blood. 

SAltCULA'r'tT.&A 

freedom from infective and deleteriQus influ
ences. Mayor and City Council of Baltimore 
v. Bloecher & Schaff, 149 Md. 648, 132 A. 160. 
162. 

SAN I TARY AUTHO R I T I ES. In English law. 
BO'dies having jurisdiction over their respec
tive districts in regard to' sewerage, drainage, 
scavenging, the supply Qf water, the preven
tion of nuisances and offensive trades, etc., 
all of which come under the head Qf "sani
tary matters" in the special sense .of the w.ord; 
Sanitary authorities also have jurisdictiQn in 
matters cQming under the head of "IQcal gQV
ernment." Sweet. 

SAN I TAT I O N .  Devising and applying Qf 
measures fOor preserving and prom.oting pub
lic health; rem.oval or neutralization Qf ele
ments injuriQus to health; . practical applica
tiQn Qf sanitary science. Smith v. State, 160 
Ga. 857, 129 S. E. 542, 544. 

SAN I TY. SO'und understanding; the normal 
condition Qf the human mind; the reverse 
Qf insanity, (q'. '1/.) Rust v. Reid, 124 Va. 1, 
97 S. E. 324, 331. 

SANS C,EO QU E. L. Fr. Without this. See 
Absque Hoc. 

SANS F RA I S. Fr. WithQut expense. See 
RetO'ur Sans PrO'tei. 

SAN G U I NE,  or M U RREY. An heraldic term SANS I M PEAC H M ENT D E  WAST. L. Fr. 
fQr "blood-cQlor," called, in the arms of 'Vithout impeachment Qf waste. Litt. § 152. 

princes, "dragon's tail," and, in thQse of lords, See Absque Impetitione VastL ' 
"sardonyx." It is a tincture of very infre- SANS J O U R. Fr. Without day; sine die. quent occurrence, and not recognized by some 
writers. In engraving, it is denoted by nu- SANS �O M BRE. Fr. A term used in rela
merQUS lines in saltire. ·Wharton. 

SANG U I N E M  EM ERE. Lat. In feudal law. 
A redempti.on by villeins, of their blood Qr 
tenure, in order toO becQme freemen. 

Sanguinis conjunctio benevolentia devincit homi·  
nes et  caritate. A tie of blood overc.omes men 
through benevQlence and family affection. 
Steere v. Steere, 5 Johns. Ch. (N. Y.) 1, 13, 9 
Am. Dec. 256. 

SANG U I S. Lat. In the civil and Qld Eng
lish law. Blood; cQnsanguinity. 

tion to' the right of putting animals Qn a com
mon. The term "cQmmQn sans nombre" does 
no.t mean that the beasts are to' be innumera
ble, but Qnly indefinite; not certain. Willes, 
227. 

SANS RECOU RS. 
See Indorsement. 

Fr. Witho.ut rec.ourse. 

Sapiens incipit a fine, et quod p ri :m u m  est in 
intentione, u lti m u m  e'st i n  executione. A wise 
man begins with the last, and what is first in 
intenti.on is last in executio.n. 10 Coke, 25. 

Sapiens om nia agoit cum consi l io. A wise man 
does everything advisedly. 4 Inst. 4. 

The right Qr power which the chief lord 
.of the fee had to' judge and determine cases 
where blQod was shed. MQll. Aug. t. 1. 1021. Sapientia legis nu mm ario p retio non elst resti· 

SAN I S. A kind o.f punishment amQng the manda. The wisdo.m Qf the law canno.t be 
Greeks; inflicted by binding the malefacto.r valued by money. Jenk. Cent. 168. 

fast to' a piece of wood. Enc. Lond. Sapientis j ud 'icis est cogitare tantu m  sibi esse 

. SAN I TAR I U M. Health station or retreat; 
bo.arding�house, Qr .other place where patients 
are kept and where medical and surgical 
treatment is given. City Qf Atlanta v. Black
man Health Resort, 153 Ga. 499, 113 S'. E. 
.545, 548. 

SAN I TARY. That which pertains to health, 
'With especial reference to cleanliness and 

permissum ,  q u antum com missu m  et creditu m  • 

It is the part .of a wise judge to' think that a 
thing is permitted t.o him, Qnly so far as it is 
cQmmitted and intrusted to. him. 4 Inst. 163. 
That is, he sho.uld keep his jurisdiction within 
the limits O'f his commissiQn . 
SARCU LATU RA. L. Lat. In old records. 
Weeding corn. A tenant's service .of weeding 
for the IO'rd. Co.well. 



SART 1582 

SART. In old Eliglish law. A: piece of wood- the entire satisfaction of the owners" im
land, turned into arable. Cowell. ports that the construction be to the satisfac

tion of a reasonahle man and not to the per
SARUM. In old records. The city of Salis- sonal satisfaction of owners. MacDO'nald v. 
bury in England. Spelman. TT h ')-9 1\f 439 1 N 
SASI N E. In Scotch law. The symbolical de
livery of land, answering to' the livery of 
seisin of the old English law. 4 Kent, Comm. 
459. 

SASSE. In old English law. A kind of wear 
with flood-gates, most commonly in cut rivers, 
for the shutting up and letting out of water, 
as occasion requ�red, fo,r the more ready pass
ing of boats and barges to and fro ; a lock; a 
turnpike; a sluice. Cowell. 

�1o..avanaug , _0 .u' ass. . , 56 . E. 740, 743 ; 
Erikson V. 'Vard, 266 Ill. 259, 107 N. E. 593. 
594, Ann. Cas. 191GB, 497 ; Waite v. C. E. 
Shoemaker & Co., 50 Mont. 264, 146 P. 736. 
742. 

SAT I S,FACT I O N  P I EC E. In practice. A 
memorandum in writing, entitled in a cause, 
stating that satisfaction is acknowledged be
tween the parties, plaintiff and defendant. 
Upon this being duly acknowledged and. filed 
in the office where the record of the judgment 
is, the judgment hecomes mtisfied, and the de'
fendant discharged from it. 1 Archb. Pr. 722. SASSONS. The corruption of Saxons. A 

name of contempt formerly given to the 
English, while they affected to be called "An- Satisfaotion should be' made to that fund wh ich 

gles;" they are still so called hy the Welsh. has s ustained the loss. 4 Bouv. Inst. no. 3731. 

SAT I SDARE. Lat. In the civil law. 
guaranty the obligation of a principal. 

TO' SAT I SFACTO RY. Wh.ere a contract pro>-

. SAT I SDAT I O. Lat. In the civil law. Se
curity given by a party to an <lction, as by 
a defendant, to pay what might be adjudged 
against him. Inst. 4, 11 ; 3 B1. Comm. 291. 

SAT ISFACT I O N. The discharge of an obli
gation by paying a party what is due to' him, 
(as on a mortgage, lien, or contract,) or what 
is awarded to him, by the judgment of a court 
or otherwise. Thus, a judgment is satisfied 
by the payment of the amount due to the par
ty who has recovered such judgment, or by 
his levying the amount. See Miller v. Beck, 
108 Iowa, 575, 79 N. 'V. 344 ; Rivers v. BIom, 
163 Mo. 442, 63 S. 'V. 812 ; Mazyck v. Coil, 3 
Rich. Law (S. C.) 236 ; Green v. Green, 49 
Ind. 423 ; Bryant v. Fairfield, 51 Me. 152 ; 
Armour Bros. Banking Co. 'v. Addington, 1 
Ind. T. 304, 37 S. VV. 100. 

I n  Prac,tice 

An entry made on the record, by which a 
Party in whose favor a judgment was ren
dered 'declares that he has been satisfied and 
paid . .  

I n Equity 

vides that it is to be performed in a manner 
"satisfactory" to one of the parties, the pro
vision must be construed as meaning that the 
performance must be such that the party, as a 
reasonable person, should be satisfied with it. 
Hoff v. L. Gould & Co., 19-8 Ill. App. 499, 501 ; 
Bruner v. Hegyi, 42 Cal. App. 97, 183 P. 369. 

SAT I SFACTO RY EV I D EN C E. See Evidence. 

SAT I SF I ED , TE RM. A term of years in 
land is thus called when the purpose for 
which it was created has been satisfied or exe
cuted before the expiration 'of the set period. 

SAT I S F I E D  TERMS ACT. The statute 8 &. 
!) Vict. c. 112, passed to abolish satisfied out
standing terms of years in land. By this act, 
terms which shall henceforth become attend
ant upon the inheritance, either by express 
lleolarntion or construction of law, are to 
cease and determine. This, in effect, abol
ishes outstanding terms. 1 Steph. Comm. 38Q-.;. 
382 ; Williams, Real Prop. pt. 4, c. 1. 

SAT I SFY, in technical use, generally means 
to comply actuaUy and fully with a demand ; 
to extinguish, by payment or performance. 

To convince, as to satisfy a jury. State v. 
Childs, 3 N. J. Misc. 3, 126 A. 678, 679 ; Mey
rovitz v. Levy, 184 Ala. 293, 63 So. 96:3, 965 ; 
J..Jawrence v. Goodwill, 44 Cal. App. 440, 186 P. 
781,' 7S{). 

The doctrine of satisfaction in equity is 
somewhat analogous to performance in equity, 
but differs from it in this respect : that satis
faction is always something . given either in 
whole or in part as: a substitute or equivalent 
for something else, and not (as in perform- Satiu� est petere fontes quam seotari rivu los. 
ance) something that may be construed as the Lofft, '- 606. It is better to seek the source 
identical thing covena.nted to be done. ' Browl1. than to follow the streamlets. 

The execution of" iiri' agr�ement of accord. . " . 

J. F. Morgan Paving OO; Y. Carroll, 2i'1 Ala. SATU RDAY'S STOP. In old English law. 
121, 99 . So. 640, 641 ; . Iii re o Trexler . Co; of , A .  space of time from even-song on Saturday 
America, 15 Del. Ch. 76, 132 A. 144, 145. See tU� sun-rising on Monday, in whIch it was not 
Accord and Satisfaction. . ,  . . hlWf'ul to take salmon in Scotland and the . 

northern parts of England: Cowell. 
S.,,. ISfACTI O N ,  CQ�TRAC:rS TO. ,A. claes 
o.f contract� iil which one party agtee� to per.- $AU N.KEF I �. L� Fr. . . End , of blood ; fail
form his :  pr'omise to the satlsfaction of the tire ' Of tl\e dil!ect' line in successi()ns. Spel
other. A. contract for COtlstrnction work "to man ; Cowell. 
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SAUVAG I N E. L. Fr. Wild animals. 

SAUVEM ENT. L. Fr. Safely. Sauv-ement 
gardes, safely kept. Britt. c. 87. 

SAVE. To except, reserve, or exempt ; as 
where � statute "saves" vested rights. To 
toll, or suspend the running or operation 6f ; 
as to "save" the statute of limitations. 

SAVE R  DEFAULT. L. Fr. In old English 
practice. To excuse a default. Termes de la 
Ley. 

SAV I NG CLAUSE. A saving clause in a 
statute is an exception of a special thing out 
of the general things mentioned in the stat
ute ; it is ordinarily a restriction in a repeal
ing act, which is intended to save rights, pend
ing proceedings, penalties, etc., from the an� 
nihilation wihch would result from an unre
stricted repeal. State v. St. Louis, 174 Mo. 
125, 73 S. W. 623, 61 L. R. A. 593 ; Clark 
Thread Co. v. Kearney Tp., 55 N. J. Law, 50, 
25 A. 327. 

SOANDAL 

who , takes the place of a workingman on a 
strike. Walter A. WOQd Mowing & Reaping 
Mach. Co. v. TQQhey, 114 Misc. 185, 186 N. 
Y. S. 95, 99 ; IllinO'is Malleable Iron Co. v. 
Michalek, 279 Ill. 221, 116 N. E. 714, 717 ; U. 
S. v. Taliaferro (D. O.) 200 F. 214, 218. 

SCA B I N I .  In old European law. The judges 
or assessors of the judges in the court held 
by the count. Assistants or associates Qf the 
count ; officers under the count. The perma
nent selected judges Qf the Franks. Judges 
among the Germans, Franks, and Lombards, 
who were held in peculiar esteem. Spelman. ' 

SCACCA R I U M. A chequered cloth resem
bling a chess-board which covered the table 
in the exchequer, and on which, when certain 
of the king's accQunts were made up, the sums 
were marked and scored with counters. 
Hence the court of exchequer, or curia scac
oa,rii, derived its name. 3 BI. Comm. 44. 
SCALAM. At the scale ; the old way of pay
ing money into the exchequer. Cowell. 

SAV I NG T H E  STATUTE OF L I M ITAT I ONS. SCALE. In early American law. To adjust, 
A , creditor is E:aid to "save the statute of graduate, 01' value accO'rding to a scale� 
limitations" when ' he saves or preserves his Walden v. Payne

.
, 2 Wash. (Va.) 5, 6. 

debt frO'm being barred by the QperatiQn of 
the statute. Thus, in the case of a simple 
contract debt, if a creditor commence an ac
tion for Its recovery within six years frO'm 
the time when the cause of action accrued, he 
will be in time to save the statute. Brown. 

SAV I NGS BANI<. See Bank. 

SAV O U R. To partake the nature of ; to bear 
affinity to. 

SAVOY. One of the Qld privileged places, or 
sanctuaries. 4 Steph; Comm. 227n. 

SAW LOG. A log Qf convenient length and 
otherwise suitable fOol' being manufactured 
into lumber. Ladnier v. Ingram Day Lumber 
Co., 135 Miss. 632, 100' So. 369, 370. 

SAXON LAGE. The laws Qf the 'West Sax
ons. CQwell. 

SCALE TOLE RANC'E. NQminal variation be
tween different scales in respect of the mass 
or "weight" of the same goods. Smith v. Lou
isville & N. R. Co., 202 Iowa, 292, 209 N. W. 
465, 466. 

SCALER. An expert employed to determine 
the number of board feet and the percentage 
of unsound timber in logs. Connecticut Val
ley Lumber CO'. v. Stone (C. C. A.) 212 F. 713, 
715. ' ' 

SCA L I N G  LAWS. A term used to signify 
statutes establishing the process of adjusting 
the difference in value between depreciated 
paper mO'ney and specie. Stich statutes were 
rendered necessary by the depreciaWm o.f p'a� 
per mO'ney necessarily following the estab
lishment o.f American independence. ' And, 
more recently, to discharge thDse' debts which 
were made payable in Confederate money. 
The statutes are now Qbso.lete. 

SCALP I NGS. See Wheat Scalpings. 

SCA M N U M  CAD U C U M. In old recQrds, the 
cucking-stool, (q. v.) CDwell. 

' 

SAY ABOUT. This phrase, like "more or 
less,n is frequently introduced into convey
ances or CQntracts of sale, to indicate that 
the quantity O'f the subject-matter is uncer
tain, and is O'nly estimated, and to guard the 
vendor against the implication of having war
ranted the quantity. SCANDAL. Defamatory reports o.r rumQrs ; 

SAYER. In Hindu law. Variable imposts 
aspersion or slanderous talk, uttered reek

distinct from land, rents, or revenues ; co.n- lessly 0'1' maliciously. 

sisting of customs, tQlls, licenses, duties on 
goods ; also. taxes on houses, shops, bazaars, 
etc. Wharto.n. 

SC. An abbreviation fO'r "soilicet," that is 
to. say. 

SCAB. A working man who wO'rks for lower 
wages than or under CQnditions contrary to. 
those prescribed by a tI:ade union ; also one 

I n  Plead ing  

"Scandal consists i n  the allegation of .any
thing whiCh is unbecoming the dignity of the 
court to hear, or is cQntrary to good manners, 
Qr which charges so.me person with a crime 
not necessary to be shown in the cause ; 

'
to. 

which may be added that any unnecessary al
legation, bearing cnielly upon the moral char
acter of an individual, is also scandalous." 
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Daniell, Oh. Pro 200. And see McNulty V. SC H EM E. In English law, a scheme is a 
Wiesen (D. O.) 130 F. 1013 ; Kelley V. Boett- d0'cument containing provisions for regulat
cher, 85 F. 58, 29 O. O. A. 14 ; Burden V. Bur- ing the management or distribution of prop
den (0. 0.) 124 }"'. 255 ; Ohew v. Eagan, 87 N. e'rty, or for making an arrangement between 
J. Eq. 80, 99 A. 1)11 ; Huffman V. State, 183 persons having conflicting rights. Thus, in 
Ind. 698, 109 N. E. 401, 402. the practice of the chancery division, where 

the executi0'n of a charitable trust in the 
SCAN DALO US MATTER. In equity plead- manner directed by the founder is difficult 
ing. See Scandal. or impracticable, or requires supervis.ion, a 
SCAN DALUM MAGNATU M. In English law. 
Scandal or slander 0'f great , men 0'1' nobles. 
'Vords spoken in derogation of a peer, a judge, 
or other great officer of the realm, for which 
an action lies, though it is now rarely resort
ed to. 3 Bl. Oomm. 12t; 3 Steph. C0'mm. 473. 
This offense has not existed in America since 
the formation of the United States. State v. 
Shepherd, 177 Mo. 205, 76 S. 'V. 79, 99 Am. 
St. Rep. 624. 

scheme for the management of the charity 
will be settled by the court. Tud. Char. 
Trusts, 257 ; Hunt, Eq. 248 ; Daniell, Ch. Pl'. 
1765. 

SCH ETES. Usury. C0'well. 

SCH I REMAN. In Saxon law. An officer hav
ing the civil government of a sh'ire, or county ; 
an earl. 1 Bl. Comm. 398. 

SC H I RRENS-G ELD. In Saxon law. A tax 
SCAPE LLARE. In old European law. 
chop ; t0' chip or haggle. Spelman. 

To paid to sheriffs for keeping the shire 0'1' C0'un
ty court. Cowell. 

SCAPHA. Lat. In Roman law. A boat ; a SC H I SM . In ecclesiastical law. A division 
lighter. A ship's b0'at. or separation in a church or denomination of 
SCAVAGE, SCH EVAG E, SCH EWAGE, or 
SH EWAGE. A kind of toll or custom, exact
ed by mayors, sheriff's., etc. ,  of merrhant 
strangers, for wares showed or offered for 
sale within their liberties. Prohibited by 1 9  
Hen. VII. C .  7 .  Cowell. 

SCAVA I D US. The officer who collected the 
scavage money. Cowell. 

SCEATTA. A Saxon coin of less denomina
tion than a shilling. Spelman. 

SC EPPA SAL I S. An ancient measure of salt, 
the quantity of which is now not known. 
Wharton. 

SCHAR-PENNY, SCHARN-PEN NY, or 
SCH O R N-PE N NY. A small duty or compen
sation. Cowell. 

SCH EDU LE. A sheet of paper or parchment 
annexed to a statute, deed, answer in equity, 
deposition, or other instrument, exhibiting in 
detail the matters mentioned or referred to in 
the principal document. 

A Ust or inventory ; the paper containing 
an inventory. 

I n  Practice 
I 

'Vhen an indictment is returned from an 
inferior court in obedience to a writ of cer
Morad, the statement of the previ0'us, pro
ceedings sent with it is termed the "schedule." 
1 Sa undo 309a, n. 2. 

I n  Constitutional Law 

A schedule is a statement annexed t0' a 
constitution newly adopted by a state, in 
which are described at length the particulars 
in which it differs from the former constitu
tion, or which contains provisions for the ad
justment of matters affected by the change 
from the old to the new constitution. 

Christians, occasioned by a diversity of faith, 
creed, or religious opinions. Nelson v. Ben
son, 69 Ill. 29 ; McKinney V. G riggs, 5 Bush 
(Ky.) 407, 96 Am. Dec. 360 ; Lindstrom V. Tell, 
131 Minn. 203, 154 N. W. 969, 971. 

SCH ISM-B I LL. In English law. The name 
of an act passed in the reign of Queen Anne, 
which restrained Protestant dissenters from 
educating their own children, and forbade all 
tutors and schoolmasters to lJe present at any 
conventicle or dissenting place of worship. 
The queen died on the day when this act was 
to have taken effect, (August 1, 1714,) and it 
was repealed in the fifth year of Geo. I. 
Wharton. 

SCH O O L. An institution of learning of a 
lower grade, below a college or a university. 
A place of primary 'instruction. The term 
generally refers to the common or public 
schools, maintained at the expense of the 
public. See American Asylum V. Phcpnix 
Bank, 4 Conn. 177, 10 Am. Dec. 112 ; In re 
Sanders, 53 Kan. 191 , 36 P. 348, 23 L. R. A. 
603 ; Com. V. Banks, 198 Pa. 397, 48 A. 277 ; 
Litchman V. Shannon, 90 'Vash. 186, 155 P. 
783, 784 ; Alexander V. Phillips, 31 Ariz. 903, 
254 P. 1056, 1058, 52 A. L. R. 244. 

Com mon Schools 

Schools maintained at the public expense 
and administered by a bureau of the state, 
district, or municipal government, for the 
gratuitous education of the children of all 
citizens without distinction. Jenkins v. An
dover, 103 Mass. 98 ; People V. Board of Edu
cation, 13 Barb. (N. Y.) 410 ; Le Coulteulx V. 
Buffalo, 33 N. Y. 337 ; Roach v. Board of Di
rectors, 7 Mo. App. 567 ; State v. Preston, 79 
Wash. 286, 140 P. 350, 351 ; Special School 
District No. 65, of Logan Oounty, V. Bangs, 
144 Ark. 34, 221 S. W. 1060 ; Board of Ed.!-
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cation of City of Sapulpa v. Corey, 63 0kl. 
178, 163 P. 949, 953; State v. O'Dell, 187 Ind. 
84, 118 N. E. 529, 530. 

Dist .. ict School 

A common or public school for the educa
tion at public expense of the children re�id
ing within a given district ; a public school 
maintained by a "school district." See infra. 

Grade School 

A school in which the pupils are classified 
according to progress and taught by differ
ent teachers so that a rural school under one 
teacher is not included within the exception, 
although various pupils in various stages of 
progress a re classified. Board of County 
Com'rs of Laramie County v. State, 24 'Vyo. 
364, 158 P. 801, 804. 

High School 

A school in whkh higher branches of learn
ing are taught than in the common schools. 
123 Mass. 306 ; Thurman-Watts v. Board 
of Education of City of Coffeyville, 115 Kan. 
328, 222 P. 123, 125. A school in which such 
instruction is given as will prepare the stu
dents to enter a college or nniversity. Attor
ney General v. Butler, 123 Mass. 306 ; State 
v. School Dist., 31 Neb. 552, 48 N. W. 393 ; 
Whitlock v. State, 30 �eb. 815, 47 N. W. 284. 

N o  .. m al School 

A training school for teachers ; one in 
which instruction is given in the theory and 
practice of teaching ; particularly, in the sys
tem of schools generally established through
out the United States, a s{:hool for the train
ing and instruction of those who are already 
teachers in the public schools or those who 
desire and expect to become such. See Gor
don v. Cornes, 47 N. Y. 616 ; Board of Re
gents v. Painter, 102 Mo. 464, 14 S. W. 938, 
10 L. R. A. 493. 

Private Sch ool 

One mail1'tained by private individuals or 
corporations, not at public expense, and open 
only to pupils selected and admitted by the 
proprietors or governors, or to pupils of a 
certain class or possessing certain qualifica
tions, (racial, religious, or otherwise,) and 
generally supported, in part at least, by tui
tion fees or charges. See Quigley v. State, 
5 Ohio Cir. Ct. R. 638. 

public Schools. 

Schools established under the laws of the 
state (and usually regulated in matters of de
tail by the local authorities), in the various 
districts, counties, or towns, maintained at 
the public expense by taxation, and open 
with or without charge to the children of 
all the residents of the town or other district. 
Jenkins v. Andover, 103 Mass. 97 ; St. Jo�
eph's Church v. Assessors of Taxes, 12 R. I. 
19, 34 Am. Rep. 597 ; il ferrkk v. Amherst, 12 
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Allen (Mass.) 508 ; Litchman v. Shannon, 90 
Wash. 186, 155 P. 783, 784 ; Moran v. Board 
of Com'rs of Chowan County, 168 N. C. 289, 
84 S. E. 402, 403. A public schOOl is one be
longing to the public and established and con
ducted under public authority ; not one own-. ed and conducted by private parties, though 
it may be open to the public generally and 
though tuition may be free. Gerke v. Purcell" 
25 Ohio st. 229. 

School Board 

A board of municipal officers charged with 
the administration of the affairs of the pub
lic schools. They are commonly organized 
under the general laws of the state, and fall 
within the dass of q'lwsi corporations, some
times coterminous with a county or borough, 
but not necessarily so. The members of the 
school board al�e sometimes termed "school 
directors," or the official style may be "the 
board of school directors." The circuit of 
their territorial j urisdiction is called a 
"school district," and each school district 
is usually a separate taxing district for 
school purposes. 

School D irectors 

See School Board. 

School District 

A public and quasi municipal corporation, 
organized by legislative authority or direc
tion, comprising a defined territory, for the 
erection, maintenance, government, and sup
port of the public schools within its terri
tory in accordance with and in subordination 
to the general school laws of the state, invest
ed, for these purposes only, with powers of 
local self-government and generally of local · 
taxation, and administered by a board of 
officers, usually elected by the voters of the 
district, who are variously styled "school di
rectors," or "trustees," "commissioners," or 
"supervisors" of schools. See Hamilton Y. 
San Diego County, 108 Cal. 273, 41 P. 305 ; 
Landis v. Ashworth, 57 N. J. Law, 509, 31 A .. 

1017 ; Travelers' Ins. Co. v. Oswego Tp., 59, 
J<". 64, 7 C. C. A. 669 ; Board of Education v. 
Sinton, 41 Ohio St. 511 ; Commonwealth v. 
Wilkins, Thomas & Barney, 75 Pa. Super. Ct. 
305 ; Hoffsommer v. Hayes, 92 Old. 32, 217 P. 
477, 479 ; Inijependent School Dist. of Alex
andria v. Independent School Dist. No. 2. 
Wayne Tp., Hanson County, 35 S. D. 474, 152 
N. W. 706, 707 ; Spencer v. School Dist. Xo. 
1, 121 Or. 511, 254 P. 357, 359 ; Gallishaw v. 
Jackson, 99 S. C. 342, 83 S. E. 454, 456 ; Hem
ler v. Richland Parish School Board, 142 La. 
133, 76 So. 585, 586 ; State Nat. Bank of 
Artesia v. Clayton, 22 N. M. 630, 167 P. 20 ; 
Wood v. Calaveras County, 164 Cal. 398, 129 
P. 283, 285 ; Duff v. School Dist. of Perry 
Tp., 281 Pa. 87, 126 A. 202. 

Consolidated School District 

A common schOol district where two or 
more existing schools have consolidated into 
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one single district. Trustees of Walton 
School v. Board of Sup'rs of Covington Coun
ty, 115 Miss. 117, 75 So. 833, 834 ; Jackson v. 
Joint Consol. School Dist. No. 1, 255 P. 87, 
12:3 Kan. 325 ; Rice v. Gong Lum, 139 Miss. 
760, 104 So. 105, 110. 

Sohoo l Lands 
See Land. 

School-Master 

One employed in teaching a school. 

SCH OUT. In Dutch law. An officer of a 
court whose functions somewhat resemble 
those of a sheriff. 

SC I .  FA. An abbreviation for "8cVre facias, 
(q. v.) 

SC I EN D U M. Lat. In E,nglish law. The 
name given to a clause inserted in the rec
ord by which it is made "known that the jus
tice here in court, in this same term, deliv
ered a writ thereupon to the deputy-sheriff 
of the county aforesaid, to be executed in 
due form of law." Lee, Dict. "Record." 

SC I EN D U M  EST. Lat. It is to be known ; 
be it remarked. In the books of the civil 
law, this phrase is often found at the begin
ning of a chapter or paragraph, by way of 
introduction to some explanation, or direct
ing attention to some particular rule. 

SCI  ENTER. Lat. Knowingly. The term 
is used in pleading to Signify an allegation 
(01' that part of the declaration or indictment 
whiCh contains it) setting out the defendant's 
previous knowledge of the cause which led 
to the injury complained of, or rather his 

· previous knowledge of a state of facts which 
it was his duty to guard against, and his 
omission to do which has led to the injury 
complained of. The insertion of such an al
legation is called "laying the action (or in
dictment) with a 8cienter." And the term 
is frequently used to signify the defenQant's 
guilty knowledge. People v. Gould, 237 Mich. 
156, 211 N. W. 346, 348 ; Shriver v. Union 
Stockyards Nat. Bank, 117 Kan. 638, 232 P . . 

106·2, 1007 ; Neilson v. Masters, 72 Or. 463, 
143 P. 1132, 1134 ; Morrow v. Franklin, 289 
Mo. 549, 233 S. W. 224, 227 ; Horton v. Tyree, 
104 W. Va. 238, 139 S. E. 737, 738. 

Scienti et volentl nlon fit in juria. Bract. fo1. 
20. An injury is not done to one who knows 
and wills it. 

Scientia scLoloru m est mixta igno'rantia. 8 
Coke, 159. The knowledge of smatterers is 
diluted ignorance. 

Scientia utrimque par pares contrahentes facit. 

Equal knowledge on both . sides makes con
tracting parties equal. 3 Burrows, 1905. An 
insured need not · mention what the under
writer knows, or what he ought to know. 
Broom, Max. 772. 
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SC I L I C ET. Lat. To-wit ; that is to say. 
A word used in pleadings and other instru
ments, as introductory to a more particular 
statement of matters previously mentioned in 
general terms. Hob. 171, 172. 

SCI NTI LLA. Lat. A spark ; a remaining 
particle ; the least particle. 

SC I NT I LLA J U R I S. In real property law. 
A spark of right or interest. By' this figura
tive expression was denoted the ' small parti
cle of interest which, by a fiction of law, was 
supposed to remain in a feoffee to uses, suf
ficient to support contingent uses afterwards 
coming into existence, and thereby enable the 
statute of uses (27 Hen. VIII. c. 10) to exe
cute them. See 2 'Vashb. Real Prop. 125 ; 
4 Kent, Comm. 238. 

SC I NT I LLA OF EV I D ENCE. A spark, glim
mer, or faint show of evidence. A metaphori
cal expression to describe a very insignifi
cant or trifling item or particle of evidence ; 
llsed in the statement of the common-law rule 
that if there is any evidence at all in a case, 
even a mere sointilla, tending to support a 
material issue, the case cannot be taken from 
the jury, but must be left to their d ecision. 
See Offutt v. World's Columbian Exposition, 
175 Ill. 472, 51 N. E. 651. Courts differ as 
to what constitutes a "scintilla," and some 
courts do not a'Ccept the rule. Dutton v. At
lantic Coast Line R. Co., 104 S. C. 16, 88 S. E. 
263, 267 ; Louisville & N. R. Co. v. Johnson's 
Adm'x, 161 Ky. 824, 171 S. 'V. 847, 852 ; Ford 
v. Papcke, 26 Ohio App. 225, 158 N. E. 558 ; 
Cleveland-Akron Bag Co. v. Jaite, 112 Ohio 
St. 50(), 148 N. E. 82, 84 ; Sobolovitz v. Lub
ric Oil Co., 107 Ohio St. 204, 140 N. E. 634, 
635. 

Scire debes cu m quo contrahis. You ought to 
know with whom you deal. 11 Mees� & W. 
405, 632 ; 13 1\Iees. & W. 171. 

Scire et scire debere requiparantur  in jure. To 
know a thing, and to be bound to know it, 
are regarded in law as equivalent. Tray. 
Leg. Max. 551. 

SC I RE FAC I AS. Lat. In practice. A ju
dicial writ, founded upon some record, and 
requiring the person against whom it is 
brought to show cause why the party bring
ing it should not have advantage of such rec
ord, or (in the case of a 80ire faoias . to re
peal letters patent) why the record should 
not be annulled and vacated. 2 Archb. Pl'. 
K. B. 86 ; Pub. St. Mass. po , 1295. 

The most common application of this writ 
is as a process to revive a j udgment, after 
the lapse of a certain time, or on a change 
of parties, or otherwise to have eX,ecution of 
the judgment, in which cases it is .merely 
a continuation of the original a{!tion. It is 
used more rarely as a mode , of proceeding 
ugainst special bail on . their :recognizance, 
and as a means of repealing letters patent, 

BL.LAW DIOT. (3j) ED.) 
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in which cases it is an original proceeding. 
2 Al'chb. Pl'. K; B. 86. And see Knapp v. 
Thomas, 39 Ohio St. 383, 48 Am. Rep. 462 ; 
Walke'r v. Wells, 17 Ga. 551, 63 Am. Dec. 
252 ; Chestnut v. Chestnut, 77 Ill. 349 ; Lyon 
v. Ford, 20 D. C. 5H5 ; State Treasurer v. 
Foster, 7 vt. 53 ; Lafayette County v. Won
derly, 92 F. 314, 34 C. C. A. �60 ; Hadaway 
v. Hynson, 89 Md. 305, 43 A. 806 ; Shea v. 
Starr, 76 N. H. 538, 85 A. 788, 789 ; Carney 
v. Ca:rn�y, .138 Tenn. 647, 200 S. W. 517, 519 ; 
State v. Smith, 98 W. Va. 621, 12,7 S. E. 495, 
496 ; Parker v. Brattan, 120 Md. 428, 87 A. 
756, 757 ; . State v. Andrews, 131 Tenn. 554, 
175 S. W. 563, 569 ; U. S. v. Ewing (D . .  C.) 
19 F.(2d) 378, 379 ; American Ry. Express 
Co. v. F. S. Royster Guano Co., 141 Va. 602, 
126 S. III 678, 679. 

' . 

SC I RE FAC IAS AD AUD I EN D U M  ER· 
RORES. The name of a writ whkh is sued 
out after the plaintiff in error has assigned 
his errors. l!'itzh. Nat. Brev. 20. 

SC I RE FAC I AS AD D ISPROBAN D U M  
DEB I TUM.  The name of a writ i n  use in 
Pennsylvania, which lies by a defendant· in 
foreign attachment against the plaintiff, in 
order to enable him, within a year and a day 
next ensuing 'the time of payment to the 
plaintiff in the attachment, to disprove or 
avoid the debt recovered against him. ' Bou� 
vier. 

SC I RE FAC I AS AD REHABENDAM TER· 
RAM. A scire facias a4 rehabendam terram 
lies to enable a Judgment debtor to Tecover 
back his lands taken under an'  elegU when 
the judgment creditor has satisfied or been 
paid the amount of his judgment. Chit. 692. ; 
Fost. on Sci. Fa. 58. 

. 

SC I RE FACI AS FOR T H E  CROWN. In 
English law. The summary proceeding by 
extent is only resorted to when a crown debt
or is insolvent, or there is good ' gTound fol' 
supposing that the debt may be lost by delay. 
In ordinary cases where a debt or duty ap
pears by record to be owing to the crown, the 
process for the crown. is a writ of sci. 1(1,. 
quare emecutionem 'non; but should the de
fendant become fnsolv�nt pending this writ, 
the crown may abandon the proceeding and 
resort to an extent. 'Vharton. 

SC I RE FAC I AS QUA RE R EST I TUTI ONEM 
NON. This writ lies where execution on a 
judgment has been levied, but the money has 
not been paid over to the plaintiff, and ' the 
judgment is afterwards reversed in error or 
on appeal ; in such a case a scire facias is 
necessary before a writ of restitution can 
issue. Chit. 582 ; Fost. on Sci. Fa. 64. 

SC I RE FAC I AS S U R  MO RTGAGE. A writ 
of scire facias issued upon the default of a 
mortgagor to make payments or observe con
ditions, requiring him to show cause why the 
mortgage should not be foreclosed, and the 

SCOT 

mortgaged property taken and sold ill execu
tion. 

SC I RE FAC IAS S U R  M U N I C I PAL C LA I M. 
A writ of soire facias, authorized to be is
sued in Pennsylvania, as a means of enforc
ing payment of a municipal claim (q. v.) out 
of the real estate upon which such claim is a 
lien. 

SC I RE F EC I  .. Lat. In practice. The name 
given to the sheriff's return to a writ of scire 
facias that he has caused · notice to be given 
to the party or parties against whom the 
writ was issued. 2 Archb. Pr. K. B. 98, 99. 

SC I RE F I E R I  I NQUI RY. In English law. 
The name of a writ formerly used to recover 
the amount of a judgment from an executor. 

Scire leges non h oc est verba e-aru m  .te-nere, sed 
vi m ao potestatem.  To know the laws is not 
to observe their mere words, but their force 
and power ; [that is, the essential meaning 
in which their efficacy resides.] Dig. 1, 3; 
17 ; 1 Kent, Comm. 462. 

Scire proprle est rem ratione- et per causam oog:' 
n oscere. To know ;properly is to know a thing 
in its reason, and by its ca use. We are 
truly said t� know anything, where we know 
the true cause thereof. Co. Litt. 183b. 

SC I REWYTE. In old English law. A tax or 
presta tion paid . to the sheriff for holding the 
assizes or county courts. Cowell. ' 

SC I SS I O. Lat. In old English law. A cut
ting. SCiS8'io auricularum, cropping of the 
ears. An old punishment. Fleta, lib. 1, c. ,38, 

§ 10. 

SC I TE, or S ITE. The sitting or standing on 
any place ; the seat or situation of a capital 
messuage, . or the ground whereon it stands. 
Jacoh. 

SCOLD. A troublesome and angry woman, 
who, by brawling and wrangling among her 
neighbors, breaks the public peace, increases 
discord, and becomes a public nuisance to 
the neighborhood. 4 Steph. Comm. 276. 

Common Scold 

One who, 'by the practice of frequent s'cold
ing, disturbs the neighborhood. Bish. Crim. 
Law, § 147. A quarrelsome, brawling, vitu
perative person. U. S. v. Royall, 27 Fed. 
Cas. 907 ; Com. v. Mohn, 52 Pa. 243, 91 AIll. 
pee. 153 ; Baker v. State, 53 N. J. Law, 45, 
20 A. 858. 

SCORN, v. '. To hold in extreme contempt, to 
reject as unworthy of regard ; to despise, to 
contemn, to disdain. U. S. v. Ault · (D. C.) 
263 F. SOO, 810 ; U. S. v. Strong (D. C.) 263 F. 
789, 796 .. 

SCOT. In old English law. A
'

tax, or trib
ute ; one's share of a contribution. 



SCOoT AND LOT 

SCOT AND LOT. In English law. The name 
of a customary contribution, laid upon all 
;subjects according to their a·bility. Brown. 

SCOT A N D  LOT VOTERS. In English law. 
Voters in certain boroughs entitled to the 
franchise in virtue of their paying this con
tribution. 2 Steph. Comm. 360. 

:SCOTAL. In old English law. An extortion
,ate practice by officers of the forest who kept 
,ale-houses, and compelled the people to drink 
. at their houses for fear of their displeasure. 
Prohibited by the charter of the forest, c. 7. 
'Vharton. 

SCOTCH MAR R IAGES. See Gret.na Green. 

SCOTCH PEERS. Peers of the kingdom of 
Scotland ; of these sixteen are elected to par
liament by the rest and represent the whole 
body. They are elected for one parliament 
,only. 

SCOTS. In English law. 
.commissioners of sewers. 

Assessments by 
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564,) to certificates showing the h older to 
be entitled to a certain portion or aUottment 
of public Or state lands, (Wait v. State Land 
Office Com'r, 87 Mich. 353, 49 N. W. 600,) and 
to the fractional paper currency issued by 
the United States during the period of the 
Civil War. 

SCR I P  D I V I D E N D. See Dividend. 

SCR I  PT. 'Vhere instruments are executed 
in part and counterpart, t.he original or prin
cipal is so called . 

I n Engl ish Probate P ractice 

A will, codicil, draft of will or codicil, or 
written instructions for the same. If the will 
is destroyed, a copy or any paper embodying 
its contents becomes a script, even though 
not made under the direction of the testator. 
Browne, Prob. Pro 280. 

Scripta! obligationes scriptis tollu ntur, et n udi 
consensus obl igatio contrario consensu dissolvi
tur. Written obligations are superseded by 
writings, and an obligation of naked assent 
is dissolyed by assent to the contrary. SCOTT ARE. To pay scot, ' tax, or customary 

dues. Cowell. 
SC RI  PTO R I  UM.  In old records. A place in 

SCO U N D REL. An approbious epithet, im- monasteries, where writing was done. Spel
plying rascality, villainy, or a want of honor man. 
or integrity. In slander, this word is not 
;actionable per se. 2 Bouv. lnst. 22.50. SCR I  PTUM. Lat. A writing ; something 

written. Fleta, l. 2, c. 60, § 25. 
SCRAM B L I N G  POSSESS I O N .  
,sion. 

See Posses-

. SCRA WL. A word used in some of the Unit

.ed States for scrowl or scroll. "The word 
'seal,' written in a sClJ"O lcl attached to the 
name of an obligor, makes the instrument a 
specialty." Comerford v. Cobb, 2 Fla. 418. 
;SCR I BA. Lat. A scribe ; a secretary. Scri
ba regis, a king's secretary ; a chancellor. 
:Spelman. 

:Scribere est agere. To write is to act. Trea
:sonable words set down in writing amount to 
overt acts of treason. 2 Rolle, 89 ; 4 BI. 
.comm. 80 ; Broom, Max. 312, 967. 

'SC R I  P. Certificates of ownership, either ab
·solute or conditional, of shares in a public 
{"ompany, corporate profits, etc. Pub. St. 
:YIass. 1882, p. 1295. 

A scrip certificate (or shortly "scrip") is an 
;aeknowledgment by the projectors of a com
'pany or the issuers of a loan that the person 
named therein (or more commonly the hold
. .er for the time being of the certificate) is en
�titled to a certain specified number of shares, 
.debentures, bOI}.ds, etc. It is usually given in 

• ,exchange for the letter of . aUotment, and in 
:its turn is given up for the shares, deben
-xures, or 

'bonds which it represents. Lindl. 
Partn. 127 ; Sweet. -

The term has also been applied in the 
-United States to warrants or other like or-
. :derS drawn on a municipal treasury (Alma 
"¥. Guaranty Say • .  Bank, 60 F. 207, 8 C. C. A. 

SCR I PT U M  I N D E NTAT U M .  A writing in
dented ; an indenture or deed . 
SCRI PTU M  OBLI GATO R I U M .  A writing ob
ligatory. The technical name of a bond in 
old pleadings. Any w.riting under sea!. 
SCR I VEN ER. A writer ; scribe ; conveyanc
er. One whose occupation is to draw con
tracts, write deeds and mortgages, and pre
pare other species of written instrument.s. 

Also an agent to whom property is intrust
ed by others for the purpose of lending it out 

- at an inte.rest payable to his principal, and 
for a commission or bonus for himself, Where
by he gains his liyelihood . 

Money Scrivene·r 

A money broker. The name was also for
merly applied in England to a person (gen
erally an attorney or solicitor) whose 'busi
ness was to find investments for the money 
of his clients, and see to perfecting the se
curities, and who was often intrusted with 
the custody of the securities and the collec
tion of the interes't and principal. See Wil
liams v. Walker, 2 Sandf. Ch. (N. Y.) 325 . 
SC RO LL. A mark intended to supply the 
place of a seal, made with a pen -or other in-
strument of writing. 

' 

A paper or parchment containing some writ
ing,. and rolled up so as to conceal it. 
SC:ROOP'S I N N. .An obsolete .law society, al;. 
so called " Serjeants' Place," ()pposit� to .St . 

Andrew's ' Church, . Holborn, London .. 
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SCR U ET -ROLL. In old practice. A species 
of roll or record, on which the bail on ha"beas 
corpus was entered. 

SCRUTATO R. Lat. In old English law. A 
searcher or bailiff of a river ; a water-bailiff, 
whose busiriess was to look to the king's 
rights, as to his wrecks, his flotsam, jetsam, 
water-strays, royal fishes. Hale, de Jure 
1\lar. par. 1, c. 5. 

S C U R R I  LO US. The low and indecent lan
guage of the meaner sort of people, low in
-decency or abuse ; mean ; foul ; vile, synony
mous with vulgar ; foul or foul-mouthed. U. 
:S. v. Strong (D. C.) 263 F. 789, 796 ; U. S. v. 
Ault (D. C.) 263 F. 800, 810. 

SEA 

i50 U.' 8. 249, 14 8. Ct. 100, 37 L. Ed. 1 071 ; 
De ;Lovio v. Boit, 7 Fed. Cas. 428 ; Cole v. 
White, 26 'Vend. ' tN. Y.) 516 ; Snowdon v. 
Guion, 50 N. Y. Super. Ct. 143. In marin� 
insurance "sea" includes not only the high 
seas but the bays, inlets, and rivers as high 
up as the tide ebbs and flows. Mannheim 
Ins. Cb. v. Charles Clarke & Co. (Tex. Oiv. 
App.) 157 S. ,V. 291 , 293. 

Beyond Sea 

In England, this phrase means beyond the 
limits of the British Isles ; in America, out
side the limits of the United States Or of the 
particular state, as the case may be. 

High Se'as 

SC USSUS. In old European law. 
or beaten out ; threshed, as grain. 
man. 

Shaken The ocean ; public waters. According to 

Spel- the English doctrine, the high sea begin,'! at 

SCUTAGE. In feudal law. A tax or con
tribution raised by those that held lands by 
knight's service, towards furnishing the king's 
army, at the rate of one, t",-o or three marks 
for every knight's fee. 

A pecuniary composition or commutation 
made by a tenant by knight-service in lieu 
.of actual service. 2 Bl. Comm. 74. 

A pecuniary aid or tribute originally re
:served by particular lords, instead or in lieu 
·of personal sen-ice, varying in amount ac
" cording to the expenditure which the lord ha d  
t o  incur i n  his personal attendance upon the 
king in his wars. W'right, Ten. 121-134. 

SCUTAG I O  HABENDO.  A writ that ancient
ly lay against tenants by knight's service to 
serve in the wars, or send sufficient persons, 

.{)r pay a certain sum. Fitzh. Nat. Brey. 83. 

SCUTE. A Freneh coin of gold, coined A. D. 
1427, of the value of 3s. 4d. 

SC UTELLA. A scuttle ; anything of a flat or 
broad shape like a shield. Cowell. 

SCUTELLA E LEEMOSYNAR IA. An alms-
basket. 

the distance of three miles from the coast of 
any country ; according to the American 
vie,,', at low-water mark, except in the case 
of small harbors and . roadsteads inclosed 
within the fa,1I0cs terree. Ross v. McIntyre, 
140 U. S. 453, 11 S. Ct. 897, 35 L. Ed. 581 ; 
U. S. v. GrUSh, 26 Fed. Cas. 50 ; U. S. v. 
Rodgers. 150 U. S. 2491 14 S. Ct. 109, 37 L. J,i'A. 
1071 ; Ex parte Byers (D. O.) 32 F. 405. The 
open ocean outside of the fal�ces terree, as 
distinguished from a,rms of  the sea ; the wa
ters of the ocean without the boundary of 
any county. Any waters on the sea-coast 
which are without the boundaries of low-wa-
tel' mark. 

Main Sea 

The open, uninclosed ocean ; or that portion 
of the sea which is without the fauces terree 
on the sea-coast, in contradistinction to that 
which is surrounded or inclosed between nar
row headlands or p,romontories. People v. 
Richmond County, 73 N. Y. 396 ; U. S. v. 
Grush, 26 Fed. Cas. 48 ; U. S. v. Rodgers, 150 

U. S. 249, 14 S. Ct. 109, 37 L. Ed. 1071 ; Baker 
v. Hoag, 7 N. Y. 561, '59 Am. Dec. 431 ; 2 
East, P. C. c. 17, § 10 ; The Cuzco (D. C.) 225 
F. 169, 176. · 

Sea-Batteries 

:SCUT I FE R. In old records. 
Assaults by masters in the merchant serv

Esquire ; the ice upon seamen at sea. 
same as "armiger." Spelman. 

SCUTUM A R M O R U M .  
arms. Cowell. 

A shield or coat of 

SCYRA, In old English law. Shire ; county ; 
the inhabitants of a county. 

SCYREGEMOTE. In Saxon la",-. The meet
ing or court of the shire. This was the most 
important court in the Saxon polity, having 
jurisdiction of both ecclesiastical and secular 
causes. , Its meetings were held twice in the 
year. Its Latin name was "cur-ia comitati�." 

Sea- Bed 

All that portion of land under the sea that 
lies beyond the sea-shore. 

Sea-Brief 
See Sea-Letter. 

Sea-Greens 

In the Scotch law. Grounds overflowed by 
the sea in spring tides. Bell. 

Sea-Laws 

Laws relating to the sea, as the laws of 
SE D E FENDENDO.  Lat. In defending him- Oleron, etc. 
self ; in self-defense. Homicide committed 
.8e defendendo is excusable. 

:SEA. The ocean ; the great mass of water 
which surrounds the land. U. S. v. Rodge.rs, 

Sea-Letter 

A species of manifest, containing a descrip
tion of the ship's cargo, with th� port from 
which it comes and the port of destination. 



SEA 

This is one of the documents necessary to be 
carried by all neutral vessels, in the merchant 
service, in time of war, as an evidence of their 
nationality. 4 Kent, Comm. 157. See Sleght 
v. Hartshorne, 2 .Johns. (N. Y.) 540. 

Sea-Reeve 

An officer in maritime towns and .places 
who took care of the maritime rights of the 
lord of the manor, and watched the shore, and 
collected wrecks for the lord. Tomlins. 

Sea Rove'rs 

Pirates and robbers at sea. 

, Sea-shore 

The margin of the sea in its usual and or
dinary ' state. 'Vhen the tide is out, low-wa
ter mark is the margin of the sea ; and, when 
the sea is full, the margin is high-water mark. 
The sea-shore is therefore all the ground be� 
tween the ordinary high-water mark and low
water mark. It camlOt be considered as in
cluding any ground always covered by the 
sea, for then it  would have no definite limit 
on the sea-board. Neither can it include any 
part of the upland, for the same reason. Stor
er v. Freeman, 6 Mass. 439, 4 Am. Dec. 155 ; 
Church v. Meeker, 34 Conn. 424 ; People of 
Porto Rico v. F'ortuna Estates (C. C. A.) 279 
F. 500, 505 ; Bay City Land Co. v. Craig, 
72 Or. 31, 143 P. 911, 912 ; Commonwealth 
of Massachusetts v. State of New York, 271 
U. S. 65, 46 S. Ct. 357, 362, 70 L. Ed. 838 ; 
Buras v. Salinovich, 154 La. 495, 97 So. 748, 
750. That space of land over which the wa
ters of the sea are spread in the highest wa
ter during the winter season. Civ. Code La. 
art. 442. 

Seaworthy, Seaworthi ness 

See those titles. 

SEAL. An impression upon wax, wafer, or 
some other tenacious substance capable of be
ing impressed. Allen v. Sullivan R. Co., 32 
N. H. 449 ; Solon v. Williamsburgh Say. 
Bank, 114 N. Y. 132, 21 N. E. 168 ; Alt v. 
Stoker, 127 Mo. 471, 30 S. W. 132 ; Bradford 
v. Randall, 5 Pick. (Mass.) 497 ; Osborn v. 
Kistler, 35 Ohio St. 102 ; Hopewell Tp. v. 
Amwell Tp. , 6 N. J. Law, 175 ; Jones v. Log
wood, 1 Wash. (Va.) 43. 

A seal is a particular sign, made to attest 
in the most formal manner, the execution of 
an instrument. Code Civ. Proc. Cal. § 1930. 

Merlin defines a seal to be a plate of metal 
with a flat surface, on which is engra\Ted the 
arms of a prince or nation, or private individ
ual, or other device, with which an impres
sion may be made on wax or other substance 
on paper or parcp.ment in order to authenti
cate them. !rhe impression thus made is al
so called a "seal." R�pert; · mot "Scoou." 

Common Seal 

,A seal adopted and used by .a corporation 
for authenticating its cOfJporate acts and ' ex-
ecuting, legal instrumEmts! ' 

1590 

Corporate Seal 

The official or common seal of an incorpo
rated company or association. 

Great Seal 

In English law. A seal by yirEUe of which 
a great part of the royal authority is exercis
ed. The office of the lord chancellor, or lord 
keeper, is created by the delivery of the 
grea t seal in to his custody. There is one 
great seal for all public acts of state Which 
concern the United Kingdom. Mozley & Whit
ley. In American law, the United States 
and also each of the states has and uses a 
seal, always carefully described by law, and 
sometimes officially called the "great" seal, 
though in some instances known simply as 
"the seal of the United States," or "the seal 
of the state." 

Private Seal 

The seal (however made) of a private per
son or corporation, as distinguished from a 
seal employed by a state or government or 
any of its bureaus or departments. 

P rivy Seal 

In English law. A seal used in making out 
grants or letters patent, preparatory to their 
passing under the great seal. 2 Bl. Comm. 
347. 

Publ ic Seal 

A seal belonging to and used by one of 
the bureaus or departments of government, 
for authenticating or attesting docnments. 
process, or records. . An impression made of 
some device, hy means of a Ip-iece of metal or 
other hard substance, kept and used by pub
lic authority. Kirksey v. Bates, 7 Port. (Ala.) 
534, 31 Am. Dec. 722. 

Quarter Seal 

In Scotch la \v. A seal kept by the director 
of the chancery ; in shape and impression 
the fourth part of the great seal, and called 
in statutes the "testimonial" of the great seal. 
Bell. 

'Seal Days 

In English practice. Motion days in the 
court of chancery, so caBed hecause every 
motion had to be stamped with the seai, which 
did not lie in court in the ordinary sittings 
out of term. ·Wharton. 

Seal Office 

In English' practice. An office for th� seal
ing of. judicial writs. 

Seal-p,aper 

In English law. A document issued by the 
lord chancellor, previously to the coinmence
ment . of the sittings, detailing the business 
to he done for each day in his court, and 
in the courts of the lords justices and vice
chancellors. The master of the rolls in like 
manner issued a seal-paper in respect of the 
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business to be heard before him. Smith, Ch. 
Pr. 9. 

SEALED. Authenticated by a seal ; execut
ed :by the affixing of a ;eal. Also fastened up 
in any manner so as to be closed against in
spection of the contents. 

SEALED AND D E L I VE RED.  These words, 

Kogi Saito (D. C.) 18 F.(2d.) 116, 118 ; The 
J. P. Schuh (D. C.) 223 F. 455, 458 ; De Gae
tano v. Merritt & Chapman Derrick & Wreck
ing Co., 203 App. Div. 259, 196 N. Y. S. 573, 
574 ; The Hurricane (D. C.) 2 F.(2d) 70, 72 ; 
City of Los Angeles v. United Dredging Co. 
(C. C. A.) 14 F.(2d) 364, 366 ; The Lillian (D . . 

C.) 16 F.(2d) 146, 148. 

followed by the signatures of the witnesses, SEANC.E. In French law. A session ; as of 
constitute the usual formula for the . attesta- some public body. 
tion of conveyances. 

SEALED I NSTR U M E NT. An instrument of 
writing to which the party to Ibe bound has 
affixed, not only his name, but also his seal, 
or (in those jurisdictions where it is allowed) 
a scroll, (q. v.) 
SEALED VERD I CT. When the jury have 
agreed upon a verdict, if the court is not in 
session at the time, they are permitted (usu
ally) t'O 'Put their written finding in a sealed 
'envelo'Pe, and then separate. · This verdict 
they return when the court again con,enes. 
The verdict thus returned has the same ef
fect, and must be treated in the same man
ner, as if returned in open court before any 
separation of the jury had taken place. The 
process is called "sealing a verdict." Sutliff 
v. Gilbert, 8 Ohio, 408 ; Young v. Seymour, 4 
Neb. 89. 

SEAL I  NG.  By seals, in matters of succession, 
is understood the placing, by the proper offi
·cer, of seals on the effects of a succession for 
the purpose of preserving them, and for the 
interest of third persons. The seals are af
fixed by order of the judge having jurisdic
tion. Oiv. Code La. art. 1075. 

SEARCH. 
In  I n ternational Law 

The right of search Js the right on the part 
of ships of war to visit and seaT�h merchant 
vessels during war, in order to ascertain 

. whether the ship or cargo is liable to seizure. 
Resistance to visitation and search by a lleu .. 
tral vessel makes the vessel and cargo liable 
to confiscation. Numerous treaties regulate 
the manner in which the right of search must 
be exercised. Man. Int. Law, 433 ; Sweet. 

I n  Crim inal Law 

An examination of a man's house or other 
buildings or premises, or· of his person, with 
a view to the discovery of contraband or il
licit or stolen property, or some evidence of 
guilt to be used in the prosecution of a crim
inal action for some crime or offense with 
which he is charged. . 

I n  Practice 

An examination of the official books and 
dockets, made in the process of investigating 
a title to land, for the purpose of discovering 
if there are any mortgages, judgments, tax
liens, or other incumbrances upon it. 

I n  General SEA L I N G  U P. 'Vhel'e a party to an action 
has been ordered to produce a document part 
of which is either irrelevant to the matters -Un reasonable search and seizu re. At com

in question or is privileged from production, 
he may, by leave of the court, seal up that 
part, if he makes an affidavit stating that 
it is irrelevant Or privileged. Daniell, Ch. 
Pl'. 1681. The sealing up is generally done 
by fastening pieces of paper over the part 
with gum or wafers. Sweet. 

SEALS. In Louisiana. Seals are placed up
on the effects of a deceased person, in certain 
cases, by a public officer, as a method of tak
ing official custody of the su�cession. See 
Sealing. 

SEAM E N .  Sailors ; mariners ; persons 
whose business is navigating ships, or who 
are connected with the ship as such and in 
some capacity assist in its conduct, mainte
nance or service. Commonly exclusive of the 
officers of a ship. Pacific Mail S. S. Co. v. 
Schmidt (C. C. A.) 214 F. 513, 519 ; The Owego 
(D. C.) 292 F. 5()5, 507 ; The Buena Ventura 
(D. C.) 243 F. 797, 800 ; The Herdis (D. C.) 
22 F.(2d) 304, 306 ; Kuhlman v. ·W. & A. 
]�letcher Co. (C. C. A.) 20 F.(2d) · 465, 468 ; 
The ZR-3 (D. C.) 18 F.(2d) 122, 123 ; Ex parte 

mon law, a search which is unreasonably op
pressive in its general invasion 'Of the liber
ty of the citizen. McClannan v. Chaplain, 
136 Va. 1, 116 S. E. 495, 498. An examination 
or inspection, without authority of law, of 
one's premises or person with a view to the 
discovery of stolen contraband or illicit prop
erty or for some evidence of guilt to be .used 
in prosecution for crime. Graham v. State, 
31 Okl. Cr. 125, 237 P. 462, 464. One which 
is not lawful. 

'State v. District Court of 
Fourth Judicial Dist. in and for Missoula 
County, 70 Mont. 191, 224 P. 862, 864 ; Chapin 
v. State, 107 Tex. Cr. R. 477, 296 S. W. 1095, 
1097 ; United States v. Snyder (D. C.) 278 
F. 650, 658 ; State v. Pachesa, 102 W. Va. 
G07, 135 S. E. 908, 909 ; Hays v. State, 38 Okl. 
Cr. 331, 261 P. 232, 234. "Search" as used in 
Oonst. art. 1, § 9, prohibiting unreasonable 
search, implies invasion and quest, which in 
turn implies some sort of force, actual or 
constructive, much or little. State v. Hilton, 
119 Or. 441, 249 P. 1103, 1104. 

S EARCH-WAR RANT. A search-warrant is 
an order in writing, issued by a justice or 
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other magistrate, in the name of the state, 
directed to a sheriff, constable, or other offi
cer, commanding him to search a specified 
house, shop, or other premises, for personal 
property alleged to · ha ve been stolen, or for 
unla wfuI goods, and to bring the same, when 
found, before the magistrate, and usually 
also the body of the person occupying the 
premises, to be dealt with according to law. 
Pen. Code Cal. § 1523 ; Code Ala. 1886, § 
4727 (Code 1923, § 5471) ; Rev. Code Iowa 
1880, § 4629 (Code 1931, § 13418). 

SEARCH ER. In English law. An officer of 
the customs, whose duty it is to examine and 
search all ships outward bound, to ascertain 
whethe.l' they have any Iprohibited or uncus
tomed goods on board. 'Vharton. Jacob. 

SEATED LAN D. See Land. 

SEAWAN. The name used by the Algonquin 
Indians for the shell beads (or wampum) 
which passed among the Indians as money. 
'Vebster. 

S EAWORTH I N ESS. In marine insurance. 
A warranty of seaworthiness means that 
the vessel is competent to resist the ordinary 
attacks of wind and weather, and is compe
tently equipped and manned for the voyage, 
with a sufficient crew, and with suffident 
means to sustain them, and with a c-aptain of 
genNal good character and nautical skill. 
3 Kent, Comm. 287. 

A warranty of seaworthiness extends not 
only to the condition of the structure of the, 
ship itself, but requires that it be properly 
laden, and provided witJh a competent master, 
a sufficient number of competent officers and 
seamen, and the requisite appurtenances and 
equipments, such as ballast, cables and an
chors, cordage and sails, food, water, fuel, 
and lights, and other necessary or proper 
stores illld implements for the voyage. Civil 
Code Cal. § 2684. 

Seaworthiness implies, not alone that the vessel 
be staunch and sound, but that she be properly 
manned. The Rolph (D. C.) 293 F. 269, 272. 

The term "seaworthy" is somewhat equivocal. 
In its more literal sense, it signifies capable of 
navigating the sea ; but, more exactly, it implies a 
condition to be and remain in safety, in the condi
tiim she is in, whether at sea, in port, or on a rail
way, stripped and under repairs. If, when the 'policy 
attaches, she . is in a suitable place, and capable, 
when repaired and equipped, of navigating the sea, 
she is seaworthy. But where a vessel is warranted 
seaworthy for a specified voyage, the place and 
usual length being given, something more is implied 
than mere physical strength and capacity ; she 
must be buitably office red and manned, supplied with 
provisions and . water, and furni!:'hed with charts 
and instruments, and, especially in time of war, 
with ddcuments necessary to her security against 
hostile. capture. The term � 'seaworthy," as used 
in the law and practice of insurance, does not mean, 
as the term would seem to imply, capable of going to 
sea or of being navigated on the sea ; it imports 
something very . different, and .much more, viz., that 

. she is  sound, staunch, and strong, in all respects, 
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and equipped, furnished, and provided with offi:;ers. 
and men, provisions and documehts, for a certain 
service. In a policy for a definite voyage, the term 
"seaworthy" means "sufficient for such it vef'sel and 
voyage." Capen v. Wasl1ington Ins. Co., 12 Cush. 
( Mass.) 517, 536 ; American Merchant ::.vrarine Ins. 
Co. v. Margaret M. Ford Corporation ( C .  C. A . )  269· 
F. 768, 769 ; lIenry Gillens Sons Lighterage v. 
Fernald (C. C. A. ) 2.94 F. 520, 522 ; The Addison E .. 
Bullard (C. C. A.) 287 F. 674, 677 ; The Benjamin 
Noble . (C.  C. A. ) 244 F. 95, 97 ; Jay Wai Nam v .. 
Anglo-American Oil Co. (C. C. A. ) 202 F.  822, 825 ; 
The Sagamore (C. C. A.) 300 F. 701, 703 ; Kaufer Co. 
v. Luckenbach S. S. Co. (D. C.)  294 F'. 978, 979 ; The
Jeanie (C. C.  A.) 236 F. 463, 468 ; The City of Dun
kirk (D. C.)  10 F. (2d) 609, &11 ; Cary v. Home Ins. 
Co., 235 N. Y. 296, 139 N. E. 274, 275 ; Schirm v. 
Dene Steam Shipping Co. (D. C.) 222 F.  587, 589 ; 
The Jungshoved (D. C.) 272 F. 122, 124 ; The Saga-· 
more ( C. C. A. ) 300 F. 701, 704 ; Hamilton v. U. S. 
(C. C. A.) 268 F.  15, 21 ; The Benjamin Noble (D. C.) 
232 F. 382, 389 ; Adams v. Bortz (C.  C .  A. ) 279 F.  
521, 523 ; City Motor Trucking Co.  v. Franklin Fire 
Ins. Co. of  P)1iladelphia, Pa., 116 Or. 102, 239 P. 812, 
813 ; Newport News Shipbuilding & Dry Dock Co. 
v. Watson (C. C. A.) 19 F. (2d) 832, 833 ; The Newport 
(C. C. A.) 7 F. (2d) 452, 453. 

SEAWORTHY. This adjective, applied to 
a vessel, signifies that she is properly con
structed, prepared, manned, equipped, and 
provided, for the voyage intended. See Sea
worthiness. 

SEBASTOMAN IA. See Insanity. 

SECK. A want of remedy by distress. Litt. 
§ 218. See Rent. Want of present fruit or 
profit, as in the case of the reversiou without 
rent or other service, except fealty. Co. Litt. · 
151b, n. 5. 

SECOND .  This term, as used in law, may 
denote either sequence in point of time or in
feriority or postponement in respect to rank, 
lien, order, or privilege. 

As to second "Cousin," "Deliverance," "Dis
tress," "Lien," "M:ortgage," and " Su rcharge," 
Ree those titles. As to "Secondhand Evi
d2nce," see Evidence. As to "Second of Ex
change," see l!'irst. 

SECON DARY, adj. Of a subsequent, sub
ordina te, or inferior kiud or class ; generally 
opposed to "primary." 

As to secondary "OOllYeyances," "Ease
ment," "Evidence," "Fran�hise," ":Meaning," 
"Use," and "Vein," see those titles. 

SECON DARY, n. In English practice. An 
officer of the courts of king·s bench and com
mon pleas ;  so called because he was second 
or next to · the chief officer. In the king's 
bench he was calleel "}Iaster of the King's 
Bench Office," and was a deputy of the pro
thonotary or chief clerk. 1 Archb. Pl'. K. B. 
11, 12. By St. 7 Wm. IV. and 1 Viet. c. 30, 
the office of secondary was abolished. 

An officer w!ho is next to the chief officer. 
Also an officer of the corporation of London, 
befor� whom inquiries to assess damages are 
hf'ld, as before sheriffs in counties. Whar
ton . 
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SECON DS. In criminal law. Those persons 

who assist, direct, and support others en

gaged in fighting a duel. 

SECRET. Concealed ; hidden ; not made 
public : particularly, in law, kept from the 
knowledge or notice of persons liable to be 
affected by the act, transaction, deed, or oth
er thing spoken of. 

SECT 

SECR ETARY O F  STATE. In American law. 

This is the title of the chief of the executive 
bureau of the United States ct'.lled the "De

partment of State." He is a member of the 
cabinet, and is charged with the general ad
minh;tration of the international and dip
lomatic affairs of tJhe government. In many 
of the state governments there is an executive 
officer bearing the same title and exercising 

Webster defines "secrete" as "to deposit in a place important functions. In English law. The 
of hiding, to hide, to conceal" ; and defines the ad- secretaries of state are cabinet ministers at
jective "secret" as "hidden, concealed" ; and the tending the sovereign for the receipt and 

noun as "something studiously concealed, a thing dispatch of letters, grants, petitions, and 
kept from general knowledge, what is  not revealed." 

The Century Dictionary defines the verb "secrete" many of the most important affairs of the 

as "to make or keep secret, hIde, conceal, remove kingdom, both foreign and domestic. There 
from observation, or the knowledge of others" ; and are' five principal secretaries,-one for the 
defines the adjective "secret" as " set or kept apart, home department, another for foreign af
hidden, concealed" ; and the noun as "something ' fairs, a third for the colonies, a fourth for 
studiously hidden. or concealed, a thing kept from war, and a fifth for India. ·Wharton. 
general knowledge, what is not or should not be re
vealed." Ferrell v. State, 68 Tex. Cr. R. 487, 152 S .  

W. 901, 903 ; Darneal v .  State, 1 4  Okl. Cr. 540, 174 P .  
29(J, 292" 1 A .  L .  R. 638 ; Kaumagraph Co. v .  Stampa

graph Co., 235 N. Y. 1, 138 N. E. 485, 487. 

As to secret "Committee," "Equity," "Lien," 
"Partnership," and "Trnst," see those thles. 

SECRET SERV I C E. A branch of govern
ment service concerned with the detection of 
counterfeiting and other offenses, civil or p0-
litical, committed or tJhreatened by persons 
who operate in secrecy. It is under the 
charge of the treasury department. Its rules 
and regulations, promulgated by the depart
ment, are laws within H. S. U. S. § 753 (28 
eSOA § 453), authorizing the issuance by a 
federal court of the writ of habeas corpu8 
in case of a prisoner in custody for an act 
done in pursuance of a law of the United 
States ; U. S. v. Fuellhart (0. C.) 106 F. 911. 

SEC R ET ARY. The secretary of a corpora
tion or association is an officer charged with 
the direction and management of that part 
of the business of the company which is con
cerne<l with keeping the records, the official 
correspondence, with giving 1ll1d receiving no
tices, countersigning documents, etc. 

The name "secretary" is also given to sev
eral of the heads of executive departments 
in the gov'ernment of the United States ; as 
the "Secretary of V,'al'," "Secretary of the 
Interior," etc. It is also the style of some 
of the members of the English cabinet ; as 
the " Secretary of State for Foreign Af
fairs." There are also secretaries of embas
sies and lega tions. 

SECR ETARY OF DECREES AND I NJ U NC
T I O NS. An officer of  the English court of 
chancery. The office was abolished by St. 15 
& 16 Yict. c. 87, § 23. 

SECR ETARY OF EM BASSY. A diplomatic 
officer appointed as secretary or assistant to 
an ambassador or minister plenipotentiary. 

SECR ETARY OF LEGAT I ON.  An officer 
employed to attend a foreign mission and to 
perform certain dut!es: as clerk. 

SECR ET E. T'o conceal or hide away. Par
ticularly, to put property out of the reach of 
creditors, either by corporally hiding it, or 
putting the title in another's name, or oth
erwise hindering creditors from levying on it 
or attaching it. Pearre v. Hawkins, 62 Tex. 
437 ; Guile v. l\IcNanny, 14 Minn. 522 (Gil. 
391) 100 Am. Dec. 244 ; Sturz v. Fischer, 13 
1\1isc. 410, 36 N. Y. S. 894. 

SECRETS O F  STATE. The production in 
court of documents containing secrets of state 
will not be compelled if it would be injurious 
to the public interest and if the officer in cus
tody of them claims the privilege ; B eatson 
v. Skene, 5 H. & N. 838, per Pollock, C. B. ; 
this is said to include confidential communi
cations made by servants of the Crown fo 
each other ; 21 Q. B. D. 512 ; the question 
of their production is to be decided by the 
head of the department having custody of 
them and not by the court ; 5 H. & N. 838 ; 
[1900] 1 Oh. 347 ; 13 Low. C an. 33 (where the 
cases were fully considered) ; Appeal of Hart
ranft, 85 Pa. 433, 27 Am. Rep. 667 (in which 
Agnew, O. J., vigorously dissented), where a 
ruling in the trial of Aaron Burr was cited 
as a precedent. That it is for the judge to 
pass on the question, see Wigm. Evid. § 2376. 
In 21 Q. B. D. 515, Field, J., said that if he 
were sitting, he should consider himself en
titled to examine the documents privately, 
and ascertain the real motive of the refusal 
to produce. 

SECT. "A religious sect is a body or number 
of persons united in tenets, but constituting 
a distinct organization or party, by holding 
sentiments or doctrines different from those 
of other sects or people." State v. Hallock, 
16 Nev. 385 ; Evans v. Selma Union High 
School Dist. of E"resno Oounty, 193 Cal. 54, 
222 P. 801, 802, 31 A. L. R. 1121 ; Collins v .  
Kephart, 271 Pa.  428, 117 A.  440, 442 ; Ben
nett Y. City of La Grange, 153 G a. 428, 112 
S. E,. 482, 485, 22 A. L. R. 1312 ; State v. Fra
zier, 102 Wash. 369, 173 P. 35, 38, L. R. A. 
1918I!\ 1056 ; Knowlton v. Baumhover, 182 
Iowa, 691, 166 N. W. 202, 207, 5 A. L. R. 84'1. 
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SECT A. In old English law. Suit; attend
ance at court; the plaintiff's suit or follow
ing, i. e., the witnessE's whom he was rel}uired, 
in the ancient practice, to bring with him and 
produce in court, for the purpose of coniirm
ing his claim,  before the defendant was put 
to the necessity of answering the declaration. 
See 3 Bl. Comm. 295, 344; Bract. fol. 214a. 
A survival from this proceeding is seen in 
the formula still used at the end of declara
tions, "and therefore h.e brings his suit," (et 
inde producit sectam.) 

This word, in its Secondary meaning, s1g
nifies suit in the courts!; lawsuit. 
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attend in the sheriff's tourn, in order that 
they might be informed of things re1ating to 
the puhlic peace. It was so called because 
the shE'riff's tourn was the king's leet, and it 
was held in order that the people might be 
hound by oath to bear true allegiance to the 
king. Cowell .  ' 

SECTA U N I CA TANT U M  FAC I ENDA PRO 
PLU R I BUS HfERED I TATI BUS. A wri1, for 
an heir who was distrained by the lord to do 
more suits than one, that he should be al
lowed to do one suit only in respect of the 
land of divers heirs dpscended to him. Cow
ell. 

SECTA A D  C U R IAM.  A writ that lay SECTATO RES. Suitors of court who, 
against him who refused to perform his suit among the Saxons, gave their judgment or 
either to the county court or the court-baron. verdict in civil suits upon the matter of fact 
Cowell. and law. 1 .Reeve, Eng. Law, 22. 
S ECTA A D" FURN UM.  In old English law. 
Suit due to a man's public oven or bake-lhouse. 
3 Bl. Comm. 235. 

SECT I ON.  In text-books, codes, statutes, and 
other juridical writings, the smallest distinct 
and numbered subdivhdom; are commonly 

S ECTA AD JUST I C IAM FAC I EN DAM. In 
called "sections, " sometimes "articles, "  and 
occasionally "paragraphs." Graves v. Scales, 
172 N. C. 915, 90 S. E. 439' ; Ex parte Pea old English law. A service which a man is 

bound to perform by his fee. 

SECTA AD M OLEN D I N U M. A writ which 
lay for the owner of a mill against the in
habitants of a place where such mill is sit
uated, for not doing suit to the plaintiff's 
mill; that is, for not having their corn 
ground at it. Brown. 

S ECTA AD TORRALE. In old English law. 
Suit due to a man's kiln or malthouse. 3 TIl. 
Comm. 235. 

SECTA C U R l fE. In oM English law. Suit of 
court ; attendance at court. The service, in
cumbent upon feudal tenants, of attending 
the lord at nis court, both to form a jury 
when required, and also to answer for their 
own actions when complained of. 

Secta est p ugna civi l is ; sicut actores ar'mantur 
actionib l.ls, elt, q uasi� gladi is aooinguntur'; ita 
rei mun iuntur  excleption ibus, et defe'nduntur, 
quasi, cly-peis. Hob. 20. A suit is a civil 
warfare ; for as the plaintiffs are armed with 
actions, and, as it were, girded with swords, 
so the defendants a"re fortified with pleas, 
and are defended, as it were, by shields. 

SECTA FAC I EN DA PER I LLAM QUIE HA
B ET EN I C I AM PARTEM. A writ to compel 
the heir, who has the elder's part of the co
heirs, to perform suit and services for all the 
coparceners. Reg. o rig. 177. 

Secta qUal scripta n ititur a scripto variari non 
debet. Jenk. Oent. 65. A suit which is  based . 
upon a writing ought not to vary from the 
writing. 

SECTA REGAL I S. A suit sQ called 'by which 
all persons were bound twice in the year to · 

River Power Co., 207 Ala. 6, 91 So. 920. 

SECT I ON O F  LAN D. In American land law. 
A. division or parcel of land, on the govern
ment survey, comprising one square mile or 
640 acres. Each "township" (six miles 
square) is divided 'by straight lines into thir
ty-six sections, and these are again divided 
into half-sections and quarter-sections. Rur
al Independent School Dist. of Eden, Clear 
Lake Tp., Cerro Gordo County, v. Ventura 
Consol. Independent School Dist., 185 Iowa, 
968. 171 N. ,V. 576 ; South Florida Farms Co. 
v. Goodno, 84 Fla. 532, !J4 So. 672, 675. 

The general and proper acceptation of the terms 
"section," "half," and "quarter section," as well 
as their construction by the general land depart
ment, denotes the land in the sectional and sub
divisional lines, and not the exact quantity which a 
perfect admeasurement of an unobstructed surface 
would declare. Brown v" Hardin, 21 Ark. 327. 

SECT I S  N O N  FAC I EN D I S. A writ which 
lay for a dowress, or one in wardship, to be 
free from suit of court. Oowell. 

- SECTO R ES. Lat. In Roman law. PurChas
ers at auction, or public sales. 

SECULAR. Not spiritual ; not ecclesiasti� 
cal ; relating to affairs . of the present world. 
State v. Smith, 19 Old. Cr. 184, 198 P. 879, 
881. 

SECULAR B US I N ESS. As used in Sunday 
laws, this term includes all forms of activity 
in ·the business affairs of life, the prosecution 
of a trade or employment, and commercial 
dealings, such as the making of promissorj'" 
notes, lending money, and uhe like. See Love
joy v. Whipple, 18 Vt� 383, 46 Am. Dec. ·  157 ; 
Finn v. Donahue, 35 Gonn. 217 ; Allen v. 
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Deming, 14 N. H. 139, 40 Am. Dec. 179 ; ment See Pennell v. Rhodes, 9 Q. B. 114 ; 
Smith v. Foster, 41 N. iI; 221.' Ex parte Reynolds., 52 Ark. 330, 12 S. W. 570 ; 

SECU LAR CLERGY. In ecclesiastical law,. 
this terin is applied to the parochial clergy, 
who perform their ministry in 8eculo (in the 
world), and who are thus distinguished from 
the monastic or "regular" clergy. ' Steph. 
Camm. 681 , note. 

S EC U N D UM. Lat. In the civil and common 
law. According to'. Occurring in many 
phrases of familiar use, as follows : 

SEC U N D U M  fEQU U M  ET B O N U M .  Accord
ing to what is jllst and right. 

SEC U N D U M  ALLEGATA ET PROBATA. 
According to what 'is alleged and proved ; ac
cording to the allegations and proofs. 15 
East, 81 ; Oloutman v. Tunison, 1 Sumli. 
375, Fed. Cas. No. 2,907. 

SEC U N D U M  ARTEM. According to the art, 
trade, business, or science. 

SEC U N DU M  BONOS M O R ES. According to 
good usages ; a ccording to established cus
tom ; regularly ; orderly. 

SEC U N D U M  CONSU ETU D I N EM MANER I I . 
According to the custom of the manor. 

SEC U N D U M  FORMAM CHARTfE. Areo�
ing to the form of the charter, (deed.) 

SECUN D U M  FO RMAM DON I .  According to 
the form of the gift or grant. See Formedon. 

Foot v. Webb, 59. �rb. (N. Y.) 52. 

SEC U RED C R E D I TOR. A creditor who 
holds some special pecuniary assurance of 
payment of his debt, such as a mortgage 0'1' 
Hen. In re Shatz (D. C.) 251 F. 351, 354 ; 
Oilfields Syndieate v. American Improvement 
Co. (C. C. A.) 260 F. 905, 910 ; Young v. GDr
don (C. C. A.) 219 F. 168, 170 ; In re Thomp
son (D. C.) 208 F. 207, 208 ; Baker Lumber 
00. v. A. A. Clark Co., 53 Utah, 336, 178 P. 
764, 768. 

SEC U R I TAS. 

I n  Old Eng l ish Law 

Security ; surety. 

I n  the Civil Law 

An acquittance or release. Spelman ; Cal
vin. 

SEcu h l TAT EM I NVEN I EN D I. An ancient 
writ, lying for the sovereign, against any of 
his subjects, to stay them from going out of 
uhe kingdom to foreign parts ;  the ground 
whereof is that every man is. bound to serve 

. and defend the commonwealth as the crown 
shall think fit. Fitzh. Nat. Brev. 115. 

SECU R I TAT I S  PAC I S. In old English law. 
Security of the peace. A writ that lay fo.r 
OIle who was threatened with death or bodily 
harm by another, against him who so threat
ened. Reg. C?rig. 88. 

SECUND U M  FO RMAIV! STATUT I .  Accord: SECU R ITY. ,Protection ; assurance ; indem
ing to the form of the statute. nification. Tlhe term is usually applied to an 

SEC U N D U M  LEG EM C O M M U N EM. Accord-
obligation, pledge, mortgage, deposit, lien, 
etc., given by a debtor in order to make sure 

ing to the COmmO'n law. 

Secundum natu ram est co·m moda cujusque rei 
eum sequ i ,  quem seq uuntur incommoda. It is 
according to nature that the advantages of 
anything should attaeh to' him to whom the 
disadvantages attach. Dig. 50, 17, 10. 

the payment or performance of h�s debt, by 
furnishing the creditor with a resource to be 
used in case of failure in the principal obli
gation. The name is also sometimes given 
to one who becomes surety or guarantor for 
another. See First Nat. Bank v. Hollins
worth, 78 Iowa, 575, 43 N. W. 536, 6 L. R. . A. 

SECU N D UM N O RMAM LEG I S. According to 02 ;  Storm v. Waddell, 2 Sandf. Ch. (N. Y.) 
the rule of law ; by the intendment and rule 507 ;  Goggins v. Jones, 115 Ga. 596, 41 S. E. 
of law. \395 ; Jennings v. Davis, 31 Conn. 139 ; Mace 

v. Buchanan (T·enIl. Ch.) 52 S. W. 507 ; Bos
SECU N D U M  R EG U LAM. According to the ton R. Holding Co. v. Commonwealth, 215 
rule ; by rule. Mass. 493, 102 N. E. 650, 651, Ann. Oas. 1914B, 

621 ; Chew v. District of Columbia, 42 App. 
SECU N D U M  SUBJ ECTAM MATER I AM .  Ac- D. O. 410, 412 ; Groby v. State, 109 OhiO' St. 
cording to the subject-matter. 1 BI. Comm . . 543, 143 N. EJ:. 126, 127 ; Jarrard v. McOarthy, 
229. All agreements must be construed sec- 95 Kall. 719, 149 P. 696 ; Fox v. Harris, 141 
·ll.naum subjectam rrwtcriam if the matter Md. 495, 119 A. 256, 25H, 26 A. L, R. 806 ; Sar
will bear it, 2 Mod. 80, argo do V. }j�idelity & Deposit Co. of Maryland, 100 

SEC U R E. To give security ; to assure of 
payment, performance, 01' indemnity ; to 
guaranty or make cE�rtain · the payment of a 
debt or discharge of an obligation. One "se
cures" his creditor by giving him a lien, 
mortgage, pledge, or other security, to be 
nsed in case the uebtol' fails to make pay..: 

N. J. �q. 232, 134 A. 774, 775 ; Reagan v. Dis
trict of Columbia; 41 App. D. C. 409, 412 ; 
Peaslee v: Rounds; 77 N. H. 544, 94 A. 263, 
265 ; Bissinger & CO. V. Massachusetts Bond
ing & Ins. Co., sa Or. 288, 163 P. 592, [1·93. 

Collateral Security 

See Collateral. 



SECURITY 

Counter Secu rity 
See C:ounter. 

Marshaling  Securities 

See l\Iarshaling. 

Personal Security 

(1) A person's legal and uninterrupted en
joyment of his life, Ibis limbs, his body, his 
health, and his reputation. 1 Bl. Comm. 121). 
Sanderson v. Hunt, 25 Ky. Law Rep. 626, 76 
S. 'V. 179. (2) Evidences of debt which bind 
the person of the debtor, not real property, 
are distinguished from such as are liens on 
land by the name of "personal secudties." 
Merrill Y. National Bank, 173 U. S. 131, 19 S. 
Ct. 360, 43 L. Ed. 640. 

Publ ic Securities 

Bonds, notes, certificates of indebtedness, 
and other . negotiable or transferable· instru
ments eYidenciilg the public debt of a state 
or government. 
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that the particular statement or rule laid 
down is doubted or challenged in respect to 
its correctness. 

SED V I D E. Lat. But see. This. remark, 
followed by a citation, directs the reader' s 
attention to an authority or a statement 
which conflicts with or contradicts the state
ment or principle laid down. 

SEDATO AN I M O. Lat. ,yith settled pur
pose. 5 Mod. 291. 

SEDE PLENA. Lat. T'he see being filled. 
A phrase used when a bishoV's see is not va
cant. 

SED ENTE C U R IA.  Lat. The court sitting ; 
during the sitting of the court. 

SEDERUNT, ACTS O F. In �cotch law. Cer
tain ancient ordinances of the court of ses
sion, conferring upon the courts po\yer to es
tablish general rules of practice. Bell. 

Real Security SEDES. Lat. A see ; the dignity of a biSlh-

The :security of mortgages or other liens op. 3 Steph. Comm. 65. 
or incumbrances upon land. S ee Merrill v. -SEDGE FLAT, like "se:1-shore," imports a 
National Bank, 173 U. S. 131, 19 S. ct. 360, tract of land b€low high-water mark. Ohurch 
43 L. Ed. 640. v. Meeker, 34 Conp.. 421 . 

Security for Costs 
See Costs. 

Security for Good Behavior 
A bond or recognizance which the magis

trate exacts from a defendant brought before 
him on a charge of disorderly' conduct o r . 
threatening violence, conditioned UpDn his be
ing of good behavior, or keeping the peace, 
for a prescribed period. towards all people 
in general and the complainant in particular. 

Securius expediuntur negotia com missa pluri
bus, et p l us vident ocul i  q uam ocul us. 4 Coke', 
46a. Matters intrusted to seyeral a re more 
securely dispatched, and eyes see more than 
eye, [i. e. , "two heads are better than one. "] 

SEC US.. Lat. Otherwise ; to the contrary. 
This word is. used in the books to indicate 
the ccnverse of a foregoing proposition, or the 
rule applicable to a different state of facts,. 
cr an exception to a rule before stated. 

SED NO N  ALLOCAT U R. Lat. But it is not 
allowed. ' A phrase used in the old reports, to! 
signify that the court disagreed with the 
arguments ' of counsel. 

SED PER C U R IAM. Lat. But by the court 
---. This phrase is used in the reports to 
introduce a statement made by the court, on 
the argument, at variance with the proposi
tions advanced by counsel, ' or the opinion of 
the whole court, where that is different from 
the opinion of a single judge immediately be
fore quoted. 

SED I T I O N. An insnrrectiol1nry movement 
tending towards treason, but wanting an 
overt act ; attempts made by meetings or 
�peeches, or by publications, to disturb the 
tranquillity of the state. Arizona Pub. CD. 
v. Harris. 20 Ariz. 446. 181 P. 373. :175. 

The distinction between "sedition " and "trea
S'on" consists in this : that though the ultimate ob
ject of sedition i s  a violation of the public peace, 
or at least such a course of measures as evidently 
engenders it, yet it does not aim at direct and open 
violence, against the laws or the subversion of the 
constitution. Alis. Crim. Law, 580. 

I n  Scotch Law 

The raising commotions or disturbances in 
the state. It is a reyolt ngainst legitimate 
authority. Ersk. lnst. 4, 4, 14. 

In Engl ish Law 

Sedition is the offense of publishing, ver
bally or otherwise, any words or document 
with the intention of exciting disaffection, 
hatred, or contempt against the sovereign, 
or the government and constitution of the 
kingdom, or either house of parliament, or 

.the administration of justice, or of exciting 
his majesty's subjects to attempt, otherwise 
than by lawful menns, the alteration of any 
matter in church or state, or of exciting feel
ings of ill will and hostility between differ
ent classes of his majesty's subjects. Sweet. 
And see State v. Shepherd, 177 Mo. 205, 76 
S. W. 79, 99 Am. St,. Rep. 624. 
SED I T I OUS L I BEL. See Libel. 

SED QUfERE. · Lat. But inquire ; examine SEDVCE. To entice a woman to the com
this further. A remark indicating, briefly, missioll of fornication or adultery, by persua- ! 
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sion, solicitation, promises, bribes, or other
wise ; to corrupt ;  to debauch. 

The word "seduce," when used with refer
ence to the -conduct of a man towards a wo
man, bas a precise and determinate significa
tion, and "ex vi termini" implies the commis
sion of fornication. An information for the 
crime of seduction need not charge the of
fense in any other words. State v. Bierce, 
27 Conn. 319. 

SEISnt 

"in his demesne," (i.n domi1�ioo BUO) signifies 
that he is seised as owner of the land itself,. 
and not merely of the seigniory or services ; 
and the concluding words, "as of fee," import 
that he is seised of an estate of inheritancel 
in fee-simple. Where the subject is incor
poreal, or the estate expectant on a precedent 
freehold, the words "in his demesne" are 
omitted. (Co. Litt. 17a ; Fleta, 1. 5, c. 5, §. 
18 ; Bract. 1. 4, tr. 5, c. 2, § 2.) Brown. 

SED U C I NG TO LEAV E SERV I C E. An in- S E I S I .  
jury for which a master may have a n  action sessed. 

In old English law. Seised ; pos-' 

on the case. 

S E D U CT I ON.  The act of a man in enticing 
a woman to commit unlawful sexual inter
course with him, by means of persuasion, so
licitation, promises, bribeS, or otller means 
without the employment of force. 

In order to constitute seduction, the defend
ant must use insinuating arts to oYercome the 
opposition of the seduced, and must by his 
wiles and persuasions, without force, debauch 
her. This is the ordinary meaning and ac
ceptation of the word' "seduce." H ogan v. 
Cregan, 6 Rob. (N. Y.) 150. 

SEE. The circuit of a bishop's jurisdiction ; 
or his office or dignity, a s  being bishop of a 
given diocese. 

SEEN.  This word, when written by the 
drawee on a bill of exchange, amounts to an 
acceptance by the law merchant. Spear v. 
Pratt, 2 Hill (N. Y.) 582, 38 Am. Dec. 600 ; 
Barnet v. Smith, 30 N. H. 256, 6-! Am . .  Dec. 
290 ; Peterson v. Hubbard, 28 Mich. 197. 
SE I G N l O R, in its general signification, me am. 
"lord," but in law it is particularly applied 
to the lord of a fee or of a manor ; and the 
fee, dominions, or manor of a seif,'llior is 
thence termed a "seigniory," i. e., a 10rdSihip. 
He who is a lord, but · of no manor, and there
fore unable to keep a court, is termed a 
"seignior in gross." Kitch. 206 ; Cowell. 

S E I G N I O RAGE. A royalty or prerogative 
of the sovereign, whereby an allowance of 
gold and silver, brought in the mass to be 
exchanged for coin, is claimed. Cowell. 
Mintage ; the charge for coining bullion into 
money at th� mint. 

SE I G N I O RESS. A female superior. 

S E I G N  l O RY. In English law. A lordship ; 
a manor. The rights of a lord, as such, in 
lands. Kavanaugh v. Cohoes Power & Light 
Corporation, 114 Misc. Rep. 590, 187 N. Y. S. 
216, 231. 

S E I SED I N  D EM ESNE AS OF F EE. This is 
the strict technical expression used to de
scribe the ownerShip in "an estate in fee
simple in possession in a corporeal heredita
ment." The word "seised" is used to express 
the "seisin" or owner's possession of a free
hold property ; the phrase "in demesne," or 

S E I S I N .  The completion of the feudal in-·. 
vestiture, by which the tenant was admitted 
into the feud, and' performed the rights of' 
homage and fealty. Stearns, Real Act. 2. 

,Possession with an intent on the part of' 
him who holds it to claim a freehold interest.· 
Towle v. Ayer, 8 N. H. 58 ; Ferguson v. ·Wit-· 
sell, 5 Rich. Law (S. C.) 280, 57 Am. Dec. 744 ; 
McNitt v. Turner, 16 Wall. 361, 21 L. Ed.· 
341 ; Deshong v. Deshong. 186 Pa. 227, 40' 
A. 40'2, 65 Am. St. Rep. 855. 

Upon the introduction of the feudal law into Eng� 
land, the word "seisin" was applied only to the 
possession of an estate of freehold, in contradis
tinction to that precarious kind of posseSSion by' 
which tenants in villeinage held their lands, which . 
was considered to be the possession of those in 
whom the freehold continued. The word still retains 
its original signification, being applied exclusively 
to the possession of land of a freehold tenure, it 
being inaccurate to use the word as expressive of 
the possession of  leaseholds or terms of years, or' 
even of copyholds. Brown. 

Under our law, the word "seisin" has no accurate-' 
ly defined technical meaning. At common law, it 
imported a feudal investiture of title by actual pos
session. With us it has the force of  possession un
der some legal title or right to . hold. This possession, 
so far as possession alone is involved, may be shown 
by parol ; but, if it is  intended to show possession 
under a legal title, then the title must be shown by 
proper conveyance for that purpose. Ford v. Gar-' 
ner, 49 Ala. 603. 

Every person in whom a seisin is required by any 
of the provisions of this chapter shall be deemed to' 
have been seised, if he may have had any right, 
title, or interest in the inheritance. Code N. C. 1883,. 
§ 1281, rule 12 ( Code 1931, § 1654, rule 12 ) .  

Actual Seisin 

Actu.al seisin means possession of the free
hold by the pedis positio of one's self or one's 
tenant or agent, or by construction· of law, as 
in the case of a state grant or a conveyance 
under the statutes of uses, or (probably) of 
grant or devise where there is no actual ad
verse possession ; it means actual possession. 
as distinguished from constructive posseSSion. 
or possession in law. Carpenter v. Garrett,. 
75 Va. 129, 135 ; Carr v. Anderson, 6 App� 
Div. 6, 39 N. Y. S. 746. 

Constructive �isin 

Seisin in law where there is no selsm in · 
fact ; as where the state issues a patent

'
to a 

person who never takes any sort of posses-
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sion of the lands granted, he has constructive heir holding cro lands. It was long since 
seisin of all the land in his grant, though an- converted into payment in money, propor
other person is at the time in actual po�ses- tioned to the va ue of the estate. Bell. 
sion. Garrett v. Ramsey, 26 W. Va. 351. 

Covenant of Seisi n  

See Covenant. 

Equitable Seisin 

A seisin which is analogous to legal seisin ; 
that is, seisin of an equitable estate in land. 
Thus a mortgagor is said to have equitable 
seisin of the land by receipt of the rents. 
Sweet. 

S E ISI NA. L. L t. Seisin. 

Seisina faoit stip i  em.  Seisin makes the stock. 
2 Bl. Oomm. 209 ; Broom, Max. 525, 528. 

S E I S I N A  HABE DA. A writ for delivery of 
seisin to bhe 10 d, of lands and tenements, 
after the sovere gn, in right of his preroga
tive, had had th year, day, and waste on a 
felony committ , etc. Reg. o rig. 16-�. 

SE I Z I N. 
Livery of Se,is in 

Delivery of possession ; called, by the feud-
SE I Z I NG O F  Taking the best 

ists, "investiture." 
beast, etc., whe e an heriot is due, on the 
death of the ten nt. 2 Bl. Comm. 422. 

Primer Seis in  

In English law. The right which tJhe king 
had, when any of his tenants died seised of 
a knight's fee, to receive of the heir, provided 
he were of full age, one whole year's profits 
of the lands, if they were in immediate PQS
session ; and half a year's profits, if the lands 
were in reversion, expectant on an estate for 
life. 2 Bl. Comm. 66. 

Quasi Seisi n 

A term applied to the possession which a 
cOPYlholder bas of the land to which he has 
been admitted. The freehold in copyhold 
lands being in the lord, the copyholder can
not have seisin of them in the proper sense 
of the word, but he has a customary or quasi 
seisin analogous to that of a freeholder. Wil
liams, Seis. 126 ; Sweet. 

Se,isi n  in Deed 

Actual possession of t{he freehold ; the· 
same as actual seisin or seisin in fact. Van
derheyden v. Crandall, 2 Denio (N. Y.) 21 ; 
Backus v. McCoy, 3 Ohio, 221, 17 Am. Dec. 
5&5; Tate v. Jay, 31 Ark. 579. 

Seis in in  Fact 

Possession with intent on the part of him 
,'vho holds it  to claim a freehold interest ; 
the same as actual seisin. Seim v. O'Grady, 
42 "V. Va. 77, 24 S.  E. 9'94 ; Savage v. Savage, 
19 Or. 112, 23 P. 890, 20 Am. St: Rep. 795. 

Seisin i n  Law 

A right of immediate possession according 
to the nature of the estate. Martin v. Trail, 
142 Mo. 85, 43 S. W. 655 ; Savage v. Savage, 
19 Or. 112, 23 P. 890, 20 Am. St. Rep. 79'5. 
As the old doctrine of corporeal investiture is 
no longer in force, the delivery . of a deed 
gives seisin in law. Watkins v. Nug�n, . 118 
Ga. 372, 45 S. E. 262. 

Seis in  Ox 

S E I Z U RE. 

The act perfor ed by an officer of the law, 
under the autho ity and exigence of a writ, 
in taking into he custody of the law the 
prcperty, real or personal, of a person against 
whom tIlle judgm nt of a competent court has 
passed, condemn ng him to pay a certain sum 
of money, in ord r that such property may be 
sold, by authori y and due course of law, fo 
satisfy the judg lent. Or the act of taking . 
possession of go ds in consequence of a viola� 
tion of public ] w. See Ca rev v. Insurance 
Co., 84 Wis. 80. 4 N. "V. 18, 20 L. R. A. 267, 
36 Am. St. Rep. 907; Gouheau v. Railroad 
Co., 6 Roh. (La. 348 ; Fluker v. Bullard 2 
La. Ann. 338 ; elham v. Rose, 9 Wall. 100, 
19 L. Ed. 602 ; T e Josefa Segunda, 10 Wheat. 
326, G L. Ed. 329 

Seizure, even th ugh hostile, is not necessarily 
capture, though su h is its usual and probable re
sult. The ultimate act or adjudication of the state, 
by which the seiz re has been made, assigns the 
proper and conclusive quality and denomination to 
the original procee ing. A condemnation asserts a 
capture ab initio ; n award of restitution pronounc
es upon the act as having been not a valid act of 
capture, but an ct of temporary seizure only. 
Appleton v. Crowni shield, 3 Mass. 443. 

I n  the Law of Copyholds 

Seizure is whe 'e the lord of copyhold lands 
takes possession of them in default of a ten
ant. It is either seizure quousque or absolute 
seizure. 

SE I Z U R E  QUO Where the heir on 
the death . of Ihis ancestor postpones claiming 
admittance from the "lord, the lord may, after 
a reasonable ti e, and after due proclama
tion at three su essiye courts, seize the tene
ment into his h ·  ds quousque, i. e. until an 
heir appears an ' claims admittance ; Jenks, 
Mod. Land L. 208. 

SELDA. ' A ' shop, shed, or stall in a' market ; 
In Scotch law. A perquisite formerly due a 'woOd of sallows or willows ; also a sawpit� 

to the sheriff when: he gave possession to an Co. Litt�· 4. 
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SELECT C O U N C I L: ,  . The name given, in 
some stales, to the upper house or branch of 
the council of a city. 

S E L EC T I  J U D I C ES. Lat. In noman law. 
Judges who were selected very much like our 
juries. They were returned by the prretor, 
drawn by lot, subject to Ibe C'hallenged, and 
sworn. 3 Bl. Comm. 366. 

S E L E CT M E N .  The name of certain munici
pal officers, in the New England states, elect
ed by the towns to transact their general 
public business, and possessing certain execu
tive powers. See Felch v. Weare, 69 N. H. 
617, 45 A. 591. 

S E L F-D E F E N S E. In criminal law. The 
protection of one's person, or property 
against some injury attempted by another. 
The right of such protection. An excuse for 
the use of force in resisting an attack on the 
person, and especially for killing an assail
ant. See Whart. Crim. Law, §§ 1019, 102(i. 

counsel for . the prosecution went against him 
with regard to capital punishment or at least 
penal corporal punishment. It implied moral 
degradation and was therefore ' limited to 
persons accused of crimes en�ai'ling . corporal 
punishment. See Ord. Or. de ' 1670, Tibre IV � 

art. 21. Abolished by Edict of May 1, 1788. 
Called a "stool of repentance." 

S E L L I N'G PU BLI C OF F I C ES. Buying or sell
ing any office in the gift of the crown, or mak
ing any negotiation relating thereto, w,as 
deemed a misdemeanor under stats. 5 & 6 
Edw. VI. c. 1'6, and 49 Geo. III. c. 126. 2 
Steph. Com., 11th ed. 631. 

SEMA Y N E'S CASE. This case decided, in 
1604, that "every man's house [meaning his 
dwelling-house only] is his castle," and that 
an officer executing civil process may not 
break open outer doors in general, but only 
inner . doors, but tbat (after request made) 
he may break open even outer doors to find 
goods of another wrongfully in tbe bouse. 
Brown. It is reported in 5 Coke, 91. 

S E M B L E. L. Fr. It seems ; it would ap
pear. Tbis expression is often used in the 
reports to preface a statement by the court 
upon a point of law which is not directly de
cided, when such statement is intended as an 
intimation of what the decision would b e  
i f  the point were necessary t o  be passed u� 
on. It is also used to introduce a sugges
tion by tbe reporter, or his understanding 
of the point decided when it is not free from 
obscurity. 

Semel eMs sem pe r  eivis. Once a citizen al
ways a citizen. Tray. Lat. Max. 555. 

Semel malus sem per prresumitur esse malus in  
eodem genere'. Whoever is once bad is pre
snmed to' be so always in the same kind of 
affairs. Cro. Gar. 317. 

SEL F-EX EC U T I N G. In constitutional law. 
Immediately effective without ' the necessity 
of ancillary legislation. Ladd & Tilton Bank 
v. Frawley, 98 0.1'. 241, 193 P. 916, 919 ; State 
ex info Barker v. Duncan, 265 Mo. 26, 175 
S. W. 9·10, 944, Ann. Cas. 1916D, 1 ;  State 
v. Harris, 74 Or. 573, 144 P. 109, 111, Ann. Cas. 
191'6A, 1156 ; Village of Perrysburg v. Ridg
way, 108 Ohio St. 245, 140 N. R 5905, 597 ; 
Becker v. Atlantic Coast Line R. Co., 128 S. C. 
131, 121 S. E. 476, 478 ; State v. Deck, 106 Kan. 
518, 188 P. 238, 240 ; Chester v. Hall, 55 Cal. 
App. 611, 204 P. 237, 239 ; Fehr v. Black Petro
leum Oorporation, 103 Old. 241, 229 P. 1048, 
1051 ; Craft v. Baker, 194 Ky. 205, 238 S.  
W. 389, 391 ; Thorne v. City of Clarksburg, 
88 W. Va. 251, 106 S. E. 644, 646 ; People 
v. Bradley, 66 Colo. 186, 179 P. 871 ; Cleary 
v. Kincaid, 23 Iuaho, 789, 131 P. 1117, 1118 ; 
Stange v. City of Cleveland, 94 Ohio St. 377, 
114 N. E. 261, 262. S E M EST R I A. Lat. In the civil law. The 

collected decisions of the emperors in their 
SELF-M U RD ER, SE L F-D EST R. U CT I O N, or councils. 
f.E L F-SLA U G H T ER. See Felo de Se ; Sui-
cide. SEM I -MAT RI M O N I U M .  Lat. In Roman law. 

Half-marriage. Concubinage was so called. 
SEL l O N  O F  LA NO . In old Englisb law. A Tayl. (;ivil Law, 273. 
ridge of ground rising between two furrows, 
containing no certain quantity, but sometimes SEM I-P LENA P R.OBAT I O . Lat. In the civil 
more and sometimes less. Termes de la Ley. law. Half-full proof ; balf-proof. 3 Bl. 

SELL. To dispose of by sale, (q. v.). 

SELLER. One who sells anything ; the par
ty who transfers property in the contract of 
sale. The correlative is "buyer:," or "purchas
er." Tbough tbese terms are not inapplicable 
to the persons concerned in a transfer of real 
estate, it is more customary to use "yenuor'" 
and "purchaser," or "vendee" in that case. 

SELLETTE, (l!-'r.). A kind of wooden seat 
set up in criminal courts in France, on \vhich 
they placed tbe accused to . undergo his last 
interrogato'ry wben the conclusions of the 

Comm. 370. See Half-Proof. 

SE M I NA R I U M :  Lat. In the civil law. A 
nursery of trees. Dig. 7, 1,  9, 6. 

SEM I N A  RY. A place of education. Any 
sichool, academy, college, or university in 
which young persons are instructed in the 
several branches of learning which , may qual
ify them for their future employments. V'·el>· 
ster. 

The word is said to have acqnired no fix('d 
and definite legal meaning. See Chegaray 
v. New York, 13 N. Y. 229 : Ma ddox v. Arlair 
(Tex. Civ. App.) 66 S. W. 811 ; Miami County 
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V. Wilgus, 42 Kan. 457, 22 P. 615 ; Wa·rde v. 
Manchester, 56 N. H. 509, 22 Am. Rep. 504. 

S E M I NA U F RA G I U M .  Lat. In maritime 
law. Half-shipwreck, as where goods are 
cast overboard in a storm ; also where a ship 
has been so much damaged that her repair 
c'Osts more than her worth. ·Wharton. 
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Sem per qui non p rohibet pro se interven ire, 
mandaire creditur. He who does not prohibit 
the intervention of another in his behalf is 
supposed to authorize it. 2 Kent, Comm. 616 ; 
Dig. 14, 6, 16 ; Id. 46, 3, 12, 4. 

Sem per sexus mascu l i nus etiam femin in u m  sex
urn conti net. The masculine sex always in
cludes the feminine. Dig. 32, 62. 

SEM I TA. In oId English law. A path. Fleta, 
1. 2, c. 52, § 20. Semper speciaHa general ibus i nsunt. Specials 

are ahvays included in generals. Dig. 50, 17, 
SEM PER. Lat. Always. A word which in- 147. 
troduces several Latin maxims, of which some 
are also used without this prefix. 

Semper in d ubiis benign iora prreferenda sunt. 

SEN. This is said to be an ancient word, 
which signified "justke." Co. Litt. 61a. 

In doubtful cases, the more favorable con- SE N A G E. Money paid for synodals. 
structions are always to be preferred. Dig. 
50, 17, 56. SENATE. 

Sem pe r  in d ubiis id agend u m  est, ut  quam tu 
tissimo loco res s i t  bona  fide  contracta, n isi quum 
aperte contra leges scri ptu m est. I n  doubtful 
cases, such a course should always be taken 
that a thing contracted bona /ide should be 
in the safest condition, unless when it has 
been openly made against law. Dig. 34, 5, 21. 

Sem per  in obscuris, quod min i m u m  est sequ im ur. 

I n American Law 

The name of the upper chamber, or less 
numerous branch, of the congress of the Unit
ed States. Also the style of a similar body 
in the legislatures of several of the states. 

I n  Rom an Law 
The great administrative council of the Ro

man commonwealth. 

In obscure constructions we always apply that SE NATO R'. 
which is the least obscure. Dig. 50, 17, 9 ;  I n  Roman Law 
Broom, Max. 687n. A member of the scnatttS. 

I n Old Eng lish Law Sem per in  sti pu lation ibus, et in  ceteris con
tractibus, id seq u imur  quod actum est. In stip-
ulations and in other contracts we follow that A member of the royal council ; 

which was done, [we are governed by the ac- councillor. 
a Iring's 

tual state of the facts.] Dig. 50, 17, 34. I n  American Law 

One who is a member of a senate; either 
Sem pe r  ita fiat relatio ut valeat dispositio. of the United States or of a state. 
Reference [of a disposition in a will] should 
·always be so made that the disposition may 
have effect. 6 Coke, 76b. 

Sem per necessitas probandi i ncumbit ei qui agit. 

Senato res sunt  partes corporis regis. Senators 
are part of the body of the king. Staundef. 
72, E. ; 4 Inst. 53, in margo 

'The claimant is always bound to prove, [the SENA TO RS OF T H E  C OL L E G E  O F J US. 
burden of proof lies on the actor.] T I C E,. The judges of the court of session 

in Scotland are called "Senators of the Col-
SE M P E R  PA RATUS. Lat. Always ready. 
The name of a plea by which the defendant 
alleges that he has always heen ready to 
perform what is demanded of him. 3 Bl. 
Comm. 303. 

Sem per prresumitur  p ro legiti m atione pueroru m .  

lege o f  Justice." 

S E N A TUS.  Lat. In Roman law. The sen
ate ; the great national council of the Ro
man people. 

The place ,vhere the senate met. Calvin. 

The presnmption always is in favor of the SE NAT U S  C O N S U L  T U M .  In Roman law. A 
legitimacy of children. 5 Col;;:e, 98b ; Co. Litt. decision or decree of the Roman senate, hav-
126a. ing the force of law, made without the con-

currence of the people. These enactments 
Sem per prresumitur pro matrimon io. The pre- began to take the place of laws enacted by 
sumption is always in favor of the validity of popular vote, when the commons had grown so 
a marriage. great in number that they could no longer 

be assembled for legislative purposes. Mack
Semper prresumit u r  pro negante. The presump- eld. Rom. Law, § 33 ; Hunter Rom. Law, 
tion is always in favor of the one who de- xlvii ; Inst. 1, 2, 5. 
nies. See 10 Clark & F. 534 ; 3 El. & Bl. 723. 

SENATUS C ONSULT U M  MAR:C IANUM. A 
Semper prmsumitur pro sententia. The pre- decree of the senate, in relation to the celebra
sumption always is in favor of a sentence. 3 tion of the Bacchanalian mysteries, enacted in 
BuIst. 42 ;  Branch, Princ. ·· the consulate of Q. Marcius and S. Postumus. 
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SENATUS COtNSULTUM O R F I C I AN UM. An 
enactment of the senate (Orficius being one 
of the consuls and Marcus Antoninus emperor) 
or admitting both sons and daughters to the 
succession of a mother dying intestate. Inst. 
3 , 4, Pl'. 
SENAT US CON'SU LT U M  P EGASI A N U M . 
The Pegasian decree of the senate. A decree 
enacted in the consulship of Pegasus and Pu
sio, in the reign of Vespasian, by which an 
hetr, who was requested to restore an inherit
ance, was allowed to retain one-fourth of it 
for himself. Inst. 2, 23, 5. 

SBNSUS 

that coneerns freehold. Reg. Orfg. 185. Abol
ished. 

SEN EUC I A. 
Cowell. 

In old records. Widowhood. 

SEN I LE DE,M E N:T IA. That peculiar decay 
of the mental faculties which occurs in ex
treme old age, and in many cases much earlier, 
whereby the person is reduced to second child. 
hood, and becomes sometimes wholly incompe
tent to enter into any binding contract, or . 
even to execute a will. It is the recurrence 
of second childhood by mere decay. . In re 
Moyer'S Will, 97 Misc. 512, 163 N. Y. S. 296, 
301 ; In re Koll's Estate, 200 Iowa, 1122, 206 
N. W. 40, 43 ; Smith v. Smith, 205 Ill. App. 
116, 117 ; Byrne v. Fulkerson, 254 Mo. 97, 
162 S. ,  W. 171, 178 ; Guarantee Trust & Safe 
Deposit Co. v. Waller, 240 Pa. 575, 88 A. 13, 
15 ; In re Gedney's Will (Sur.) 142 N. Y. S. 
157, 175 ; 1 Redf. Wills, 63. See Insanity. 

SE NATUS C ON S U L  T U M TREBE,LL, I A N U M .  
A decree o f  the senate (named from Trebel
lius, in whose consulate it was enacted) by 
which it was provided that, if an inheritance 
was restored under a trust, all actions which, 
by the civil law, might be brought by or 
against the heir should be given to and against 
him to whom the inheritance was restored. 
Inst. 2, 23, 4 ;  Dig. 36, 1. 

S E N I L I TY. Incapacity to contract arising 
from the impairment of the inteHectual fac

S E N
'
A T U S  C ONSU LT U M  U LT I MfE N ESSI - ulties by old age. 

TAT I S. A decree of the senate of the last 
necessity. The name given to the decree 

S E N I O R. Lord ; a lord. Also the elder. An 

which usually preceded the nomination of a 
addition to the name of the elder of two per

dictator. 1 Bl. Comm. 136. 
sons in the same family having the same 

SE NATUS CONSU LT U M  V E,L L EI A N'U M. 
The Velleian decree of the senate. A decree 
enacted in the consulship, of Velleius, by 
which married women were prohibited from 
making contracts. Story, Confl. Laws, § 425. 

SENATUS D EC RETA. Lat. In the civil law. 
Decisions of the senate. Private acts con
cerning particular persons merely. 

S E NDA. In Spanish law. A path ; the right 
of a path. The right of foot or horse path. 
White, New Recop. b. 2, tit. 6, § 1. 

SENECTUS. Lat. Old age. In the Roman 
law, the period of senectus, which relieved 
one from the charge of pubUc office, was 
Officially reckoned as beginning with the com
pletion of the seventieth year. Mackeld. Rom. 
Law, § 138. 

SEN ESCAL�US. In old English law. A 
seneschal ; a steward ; the steward of a 
manor. Fleta, !. 2, c. 72. 

SEN ESCHAL. In old European law. A ti
tle of office and dignity, derived from the 
middle ages, answering to that of steward or 
high steward in England. Seneschals were 
originally the lieutenants of the dukes and 
other great feudatories of the kingdom, and 
sometimes had the dispensing of justice and 
high military commands. 

SEN ESC H A L LO ET M A R ES H A LLO Q U OD 
N O N  T EN EAT PLAC I TA DE L l B ERO TE NE
M ENTO. A writ addressed to the steward 
and marshal of England, inhibiting them to 
take cognizance of an action in their court 

BL.LAw DICT. (3D ED.) -lOl 

name. 

S E N I O R  C O U NS E L . Of two or more counsel 
retained on the same side of a cause, he is the 
"senior" who is the elder, or more important 
in rank or estimation, or who is charged with 
the more difficult or important parts of the 
management of the case. 

S E N I O R  J U D G E. Of several judges com
posing a court, the "senior" judge is the one 
who holds the oldest commission, or who has 
served the longest time under his present 
commission. 

S E N I O R ES. In old English law. Seniors ; 
ancients ; elders. A term applied to the 
great men of the realm. Spelman. 

SE N O R I O. In Spanish law. Dominion or 
property. 

S E NSUS. Lat. Sense, meaning, signification. 
Malo sensu" in an evil or derogatory sense. 
Mitiori sensu, in a milder, less severe, or less 
stringent sense. Sen.su honesto, in an honest 
sense ; to interpret words sen.su honesto is to 
take them so as not to impute impropriety to 
the persons concerned. 

Sensus verborum est an ima legis. 5 Coke, 2. 
The meaning of the words is the spirit of the 
law. 

Sensus verboru m est d u plex,-mitis et asper ; 
et verba sem per aooipienda sunt i n  m itiori senSll!, 
4 Coke, 13. The meaning of words is two
fold,-mild and harsh ; and words are always 
to be received in their milder sense. 

Sensus verboru m  ex causa dicendi  accipiendus 
est ; et sermones sem per accip iendi  sunt secun-
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dum subjectam materiam.  The sense of words 
is to be taken from the occasion of speaking 
�hem ; and discourses are always to be in
terpreted according to the subject-matter. 4 
Coke, 13b. See 2 Kent, Comm. 555. 

SENTENCE. The judgment formally pro
nounced by the court or judge upon the de
fendant after his conviction in a criminal 
prosecution, awarding the punishment to be 
inflicted. The word is properly confined t o  

, this meaning. In civil cases, the terms "judg-' 
ment," "decision," "award," "finding," etc., 
are used. See Featherstone v. People, 194 
Ill. 325, 62 N. E. 684 ; State v. Barnes, 24 Fla. 
153, 4 So. 560 ; Pennington v. State, 11 Tex. 
App. 281 ; Com. v. Bishoff, 13 Pa. Co. Ct. R. 
503 ; People, v. Adams, 95 Mich. 541, 55 N. W. 
461 ; Bugbee v. Boyce, 68 Vt. 311, 35 A. 330 ; 
Rutland v. State, 14 Ga. App. 746, 82 S. E. 293, 
295 ; People v. Jenkins, '322 Ill. 33, 152 N. E. 
549, 551 ; People v. Murphy, 257 Ill. 564, 100 
N. E. 980, 981 ; Stewart v. Stewart, 93 N. J. 
Eq. 1, 114 A. 851, 852 ; Corrunker v. State, 19 
Ala. App. 500, 98 So. 363, 364 ; Ex parte Fish
er, 95 W. Va. 397, 121 S. E. 287, 288 ; Thomp
kins v. State, 87 Tex. Cr. R. 592, 222 S. W. 
1103 ; Cherry v. Cherry, 253 Mass. 172, 148 
N. E. 570, 572 ; Noel v. State, 17 Okl. Cr. 308, 
188 P. 688, 690 ; ,  Archer v. Snook (D. C.) 10 
F.(2d) 567, 569 ; Hart v. Norman, 92 Misc. 185, 
155 N. Y. S. 238, 240 ; In re Hall, 100 Vt. 197, 
136 A. 24, 26. 

Ecclesiastical 

In ecclesiastical procedure, "sentence" is 
analogous to "judgment" (q. v.) in an ordinary 
action. A definite sentence is one which puts 
an end to the suit, and regards the principal 
matter in question. An interlocutory sen
tence determines only some incidental mat
ter in the proceedings. Phillim. Ecc. Law, 
1260. 

I n  General 

-Cu mulative sentences. Separate sentences 
(each' additional to the others) imposed upon 
a defendant who has been convicted upon 
an indictment containing several counts, each 
of such counts charging a distinct offense, 
or who is under conviction at the same time 
for several distinct offenses ; one of such sen
tences being made to begin at the expiration 
of another. Carter v. McClaughry, 18p U. S. 
365, 22 S. Ct. 181, 46 L. Ed. 236 ; State v. Ham
by, 126 N. C. 1066, 35 S. E. 614 ; Brandon v. 
Mackey, 122 Kan. 207, 251 P. 176, 177. 

-Final sentence. One which puts an end to 
a case. Distinguished from interlocutory. 

_I ndeterminate sentence. A form of sentence 
to imprisonment upon conviction of crime, 
now authorized by statute in several states, 
which, instead of fixing rigidly the duration 
of the imprisonment, declares that it shall 
be for a period "not less than" so many years 
"nor more than" so many years, or not less 
than the minimum period prescribed by stat
ute as the punishment for the particular of-
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fense nor more than the maximum period, the 
exact length of the term being afterwards fix
ed, within the limits assigned by the court or 
the statute, by an executive authoritY', (the 
governor, board of pardons, etc.,) on consid
eration of the previous record of the convict, 
his behavior while in prison or while out on 
parole, the apparent prospect of reformation 
and other such considerations. 

-I nterlocutory sentence. In the civil law. A 
sentence on some indirect question arising 
from the principal cause. Hallifax, Civil 
Law, b. 3,  ch. 9, no. 40. 

-Sentence of de'ath recorded. In English prac
tice. The recording of a sentence of death, 
not actually pronounced, on the understand
ing that it will not be executed. Such a rec
ord has the same effect as if the judgment 
had been pronounced and the offender repriev
ed by the court. Mozley & Whitley. The 
practice is now disused. 

-Simple  sentence. (in rhetoric). See Simple. 

-Suspension of sentence. This term may 
mean either a withholding or postponing the 
sentencing of a prisoner after the conviction, 
or a postponing of the execution of the sen
tence after it has been pronounced. In the 
latter case, it may, for reasons addressing 
themselves to the discretion of the court, be in
definite as to time, or during the good be
havior of the prisoner. See People v. Webster, 
14 Misc. 617, 36 N. Y. S. 745 ; In re Buchanan, 
146 N. Y. 264, 40 N. E. 883. 

SENTENTIA. Lat. In the civil law. (1) 
Sense ; import ; as distinguished from mere 
words. (2) The deliberate expression of one's 
will or intention. (3) The sentence of a judge 
Or court. 

Sententia a no
'n judice lata nemin i  debet nocere. 

A sentence pronounced by one who is not a 
judge should not harm any one. Fleta, 1. 6,  
c.  6, § 7.  

Sententia contra matri mon ium n u mquam tran
sit i n  rem judicatam. 7 Coke, 43. A sentence 
against marriage never becomes a matter 
finally adjudged, i. e., res judicata. 

Sententia facit jus, et leg1is interpretatio leg is 
vim obtinet. Ellesm. Pqst. N. 55. Judgment 
creates right, and the. interpretation of the 
law has the force of law. 

Sententia facit j us, et res judicata pro veritate 
accipitur. Ellesm. Post. N. 55. Judgment 
creates right, and what is adjudicated is 
taken for truth. 

sententia i nterlocutoria revooari potest, deftni
tiva non  potest. Bac. Max. 20. An interlocu
tory judgment may be recalled, but not a final. 

Sententia non  fertur de rebus non l iquld is. Sen
tence is not given upon matters that afe not 
clea,r. Jenk. Cent. p. 7, case 9. 

BL.LAW DICT.(3D E;D.) 



1603 

SEPARAB LE CONTROVERSY. In the acts 
of congress relating to the removal of causes 
from state courts to federal courts, this 
phrase means a separate and distinct cause 
of action existing in the suit, on which a sep
arate and distinct suit might properly have 
been brought and complete relief afforded as 
to such cause of action ; or the case must be 
one capable of separation into parts, so that, 
in one of the parts, a controversy will be pre
sented, wholly between citizens of different 
states, which can be fully determined with
out the presence of any of the other parties 
to the suit as it has ' been begun. Frase.r v. 
Jennison, 106 U. S. 191, 1 S. ct. 171, 27 L. Ed. 
131 ; Gudger v. Western N. C. R. Co. (C. C.) 
21 F. 81 ; Security Co. v. Pratt (C. C.) 64 F. 
405 ; Seaboard Air Line Ry. v. North Caro
lina R. Co. (C. C.) 123 F. 629 : Crisp v. Cham
pion Fibre Co., 193 N. C. 77, 136 S. E. 238, 240 ; 
City of Winfield v. Wichita Natural Gas Co. 
(C. C. A.) 267 F. 47, 50 ; Beal v. Chicago, B. 
& Q. R. Co. (D. C.) 298 F. 180, 181 ; Keenan v. 
Gladys Belle Oil Co. (D. C.) 11 F.(2d) 418, 420 ; 
Steed v. Henry, 120 Ark. 583, 180 S. W. 508, 
509 ; Harrison v. Harrison (D. C.) 5 F.(2d) 
1001, 1003 ; Mace v. Mayfield (D. C.) 10 F.(2d) 
231, 232. 

SEPARA L I TER. Lat. Separately. Used in 
indictments to indicate that two or more de
fendants were charged separately, and not 
jointly, with the commission of the offense in 
question. State v. Edwards, 60 Mo. 490. 

SEPARATE. Individual ; distinct ; particu
lar ; disconnected. Generally used in law as 
opposed to "joint," though the more usual 
antithesis of the latter term is "several." Ei
ther of these words implies division, distribu
tion, disconnection, or aloofness. See Merrill 
v. Pepperdine, 9 Ind. App. 416, 36 N. E. 921 ; 
Larzelere v. Starkweather, 38 Mich. 104. 

SEPARATISTS 

Bankr. Rep. 221, Fed. Cas. No. 8,564; The 
separate estate of a married woman is that 
which belongs to her, and over which her hus
band has no right ill equity. It may consist of 
lands or chattels. Williams v. King, 29 F'ed. 
Cas. 1,369. 

SEPARATE M A I NTENANCE. An allowance 
made to a woman by her husband on their 
agreement to live separately. This must not 
be confused with "alimony," which is judi� 
cially awarded upon granting a divorce!. . See 
Mitchell v. Mitchell, 31 Colo. 209, 72 P. 1054. 

SEPA RATE T R IA L. The separate and indi
vidual trial of each of several persons jointly 
accused of a crime. 

As to separate "Acknowledgment," "Cove
nant," and "E�amination," see those titles. 

SEPARAT I M. Lat,. In old conveyancing. 
Severally. A word which made a several cove
nant. 5 Coke, 23a. 

SEPA RATI ON.  In matrimonial law. A ces
sation of cohabitation of husband and wife 
by mutual agreement, or, in the case of "judi
cial separation," under the decree of a court. 
See Butler v. Washington, 45 La. �nn. 279, 
12 So. 356, 19 L. R. A. 814 ; Weld v. Weld, 
2 "  Minn. 330, 7 N. W. 267 ; Hereford v. Peo
ple, 197 Ill. 222, 64 N. E. 310 ; Lee v. Lee, 
182 N. C. 61, 108 S. E. 352, 353 ; Cook v. Cook, 
164 N. O. 272, 80 S. E.  178, 179, 49 L. R. A. 
(N. S.) , 1034 ; Howdershell v. Howdershell, 
50 Cal. App. 374, 195 P. 732, 733. 

-Separation a mensa et t horo. A partial dis
solution of the marriage relation. 

-Se'paration o rder. In England, where a hus
band is convicted of an aggravated assault 
upon his wife, the court or magistrate may 
order that t-he wife shall be no longer bound 
to cohabit with him. Such an order has the 
same effect as a judicial decree of separation 
on the ground of cruelty. It may also provide 
for the payment of a weekly sum by the hus-

SEPA RATE ACT I ON.  As opposed to a joint 
action, this term signifies an action brought 
for himself alone by each of several complain
ants who are all concerned in the same trans
action, but cannot legally join in the suit. band to the wife and for the custody of the 

A children. Sweet. SEPA RATE D E M I S E  I N  EJ ECTM ENT. 
demise in a declaration in ejectment used to 
be termed a "separate demise" when made by 
the lessor separately or individually, as dis
tinguished from a demise made jointly by two 
or more persons, which was termed a "joint 
demise." No such demise, either separate or 
joint, is now necessary in this action. Brown. 

SEPA RATE ESTATE. The individual prop
erty 'of one of two persons who stand in a 
social or business relation, as distinguished 
from that which they own jointly or are joint
ly interested in. Thus, "separate estate," 
within the meaning of the bankrupt law, is 
that in which each partner is separately in
terested at the time of the bankruptcy. The 
term can only be applied to such property as 
belonged to one or more of the partners, to 
the exclusion of the rest. In re Lowe, 11 Nat. 

SEPA RAT I ON O F  PAT R I M ONY. In Louisi
ana probate law. The creditors of the suc
cession may demand, in every case and 
against every creditor of the heir, a separa
tion of the property of the succession from 
that of the heir. This is what is called the 
"separation of patrimony." The object of a 
separation of patrimony is to prevent prop
erty out of which a particular class of credi
tors have a right to be paid from being con
founded with other property, and by that 
means made liable to the debts of another 
class of creditors. Civ. Code La. art. 1444. 

SEPA RAT I STS. Seceders from the Church 
of England. They, like Quakers, solemnly 
affirm, instead of taking the usual oath, before 
they give evidence. 
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SEPES. Lat. In old English law. A hedge 
or inclosure. The inclosure of a trench or 
canal. Dig. 43, 21, 4. 

SEPTENN I AL ACT. In English law. The 
statute 1 Geo. I. St. 2, c. 38. The act by which 
a p arliament has continuance for seven years, 
and no longer, unless sooner dissolved ; as it 
always has, in fact, been since the passing of 
the act. Wharton. 

SEPTUAGES I MA. In ecclesiastical law. 
The third Sunday before Quarlragesima Sun
day, being about the seventieth day before 
Easter. 

SEPT U M ,  Lat. 
I n  Roman Law 

An inclosure ; an inclosed place where the 
people voted ; otherwise called "oviZe." 

I n  Old Engl ish Law 

An inclosure or close. Cowell. 

SEPTU NX., Lat. In Roman law. A division 
of the as, containing seven uncim, or duodeci
mal parts ; the proportion of seven-twelfths. 
Tayl. Civil Law, 492. 

1604 

anything to do with her deceased husband's 
estate, she was said to sequester. The word 
more commonly signifies the act of taking in 
execution under a writ of sequestration. 
Brown. 

To deposit a thing which is the subject of a 
controversy in the hands of a third person, to 
hold for the contending parties. 

To take, a thing which is the subject of a 
controversy out of the possession of the con
tending parties, and deposit it in the hands of 
a third person. Calvin. 

I n  Equ ity Practice 

To take possession of the property of a de
fendant, and hold it in the custody of the 
court, until he purges himself of a contempt. 

I n English Eccle'siastical Practice 

To gather and take care of the fruits and 
profits of a vacant benefice, for the benefit of 
the next incumbent. 

I n I nternational Law 

To confiscate ; to appropriate private prop
erty to public use ; to seize the property of 
the private citizens of a hostile power, as when 
a belligerent nation sequesters debts due from 
its own subjects to the enemy. See 1 Kent, 
Comm. 62. 

SEPULCH RE. A grave or tomb. The place 
of interment of a dead human body. The vio
lation of sepulchres is a misdemeanor at com
mon law. SEQU ESTER, n. I�at In the civil law. A 

person with whom two or more contending 
SEP U L  T U RA. Lat. An offering to the priest parties deposited the subject-matter of the for the burial of a dead body. controversy. 
Sequamur  vestigia patrum nostroru m.  Jenk. 
Cent. Let us follo'w the footsteps of our 
fathers. 

SEQUAT U R  S U B  S U O  P E R I CU LO.  In old 
English practice. A writ which issued where 
a sheriff had returned nihil, upon a sum
mon.eas ail warrantizandum, and after an 
alias and pluries had been issued. So called 
because the tenant lost his lands without any 
recovery in value, unless upon that writ he 
brought the vouchee into court. Rosc. Real 
Act. 268 ; Cowell. 

SEQU ELA, L. Lat. In old English law. 
Suit ; process or prosecution. Sequela CausCB, 
the process of a cause. Cowell. 

SEQU E LA C U R I IE. Suit of court. Cowell. 

SEQU ELA V I LLA N O R U M. The family ret
inue and appurtenances to the goods and chat
tels of villeins, which were at the absolute 
disposal of the lord. Par. Antiq. 216. 

SEQUESTRAR I  FAC I AS. In English ecclesi
astical practice. A process in the nature of 
a levari facias, commanding the bishop to en
ter into the rectory and parish church, and to 
take and sequester the same, and hold them 
until, of the rents, tithes, and prOfits thereof, 
and of the other ecclesiastical goods of a de
fendant, he have levied the plaintiff's debt. 
3 Bl. Comm. 418 ; 2 Archb. Pr. 1284. 

SEQU ESTRAT I O . Lat. In the civil law. 
The separating or setting aside of a thing in 
controversy, from the possession of both par
ties that contend for it. It is two-fold,--vol
untary, done by consent of all parties ; and 
necessary, when a judge orders it. Brown. 

SEQU ESTRAT I ON .  

I n  Equ ity Practice 

A writ authorizing the taking into the cus
tody of the law of the real and personal es
tate (or rents, issues, and profits) of a defend
ant who is in contempt, and holding the same 

SEQUELS. Small allowances of meal, or until he shall comply. It is sometimes direct
manufactured victual, made to the servants ed to the sheriff, but more commonly to four 
at a mill where corn was ground, by tenure, • commissioners nominated by the complain-
in Scotland. Wharton. ant. 3 Bl. Comm. 444 ; Ryan v. Kingsbery, 

SEQUESTE R, v. 88 Ga. 361, 14 S. E., 596. 

I n  the Civil Law I n  Louisiana 

, To renounce or disclaim, etc. As when a A mandate of the court, ordering the sher-
widow came into court and disclaimed having iff, in certain cases, to take in his possession, 
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and to keep, a thing of which another person 
has the possession, until after the decision of 
a suit, in order that it be delivered to him 
who shall be adjudged entitled to have the 
property or possession of that thing. This is 

- what is properly called a "judicial sequestra
tion." Oode Prac. La. art. 269 ; American 
Nat. Bank v. Ohilds, 49 La. Ann. 1359, 22 So. 
384. 

I n  Contracts 

A species of deposit which two or more 
persons, engaged in litigation about anything, 
make of the thing in contest with an indiffer
ent person who binds himself to restore it, 
when the issue is decided, to the party to 
whom it is adjudged to' belong. Oiv. Oode 
La. art. 2973. 

I n Engl ish Eoolesi,astical Law 

The act of the ordinary in disposing of the 
goods and chattels of one deceased, whose es
tate no one will meddle with. Oowell. Or, 
in other words, the taking possession of the 
property of a deceased person, where there is 
no one to claim it. 

Also, where a benefice becomes vacant, a se
questration is usually granted by the bishop 
to the church-wardens, who manage all the 
profits and expenses of the benefice, plow and 
sow the glebe, receive tithes, and provide for 
the necessary cure of souls. Sweet. 

I n  I nte'rn;ational Law 

si:&lous ILLNESS 

to appear at the suit of another. Upon his 
appearance, the parson may have this writ. 
for the release of the sequestration. Reg. 
Jud. 36. 

Se'qu i  debet potentia justitiam non p rmcedere'. 2 
Inst. 454. Power should follow justice, not 
precede it. 

SERF. In the feudal polity, the serfs were a 
class of persons whose social condition was 
servile, and who were bound to labor and 
onerous duties at the will of their lords. They 
differed from slaves only in that they were 
bound to their native soil, instead of being the 
absolute property of a master. 

SERGEANT. In military law. A non-com
missioned officer, of whom there are several in 
each company of infantry, troop of cavalry, 
etc. The term is also used in the organization 
of a municipal police force. 

-Se,rg,eant at arms. See Serjeant. 

-Sergeant at law. See Serjeant. 

-Town sergeant., In several states, an officer 
having the powers and duties of a chief con-' 
stable or head of the police department of a 
town or village. 

SER I AT I M. Lat. Severally ; separately ; 
individually ; one by one. 

The seizure of the property of an individ- S ER I O US. Important ; weighty ; momen
ual, and the appropriation ot it to the use of tous, grave, great, as in the phrases "serious 
the government. bodily harm," "serious personal injury," etc. 

MaYQr's Court 

In the mayor's court of London, "a seques
tration is an attachment of the property of a 
person in a warehouse or other place belong
ing to and abandoned by him. It has the same 
object as the ordinary attachment, viz., to 
compel the appearance of the defendant to an 
action," and, in default, to satisfy the plain
tiff's debt by appraisement and execution. 

I n  Gene'ral 

-Judicial sequestratio,n. In Louisiana, a man
date ordering the sheriff in certain cases to 
take into his possession and to keep a thing of 
which another person has the possession until 
after the decision of a suit in order that it may 
be delivered to him who shall 'be adjudged 
to have the property or possession of it. Bald
win v. Black, 119 U. S. 643, 7 S. Ot. 326, 30 
L. Ed. 530. 

SEQU ESTRATOR. One to whom a seques
tration is made. One appointed or chosen to 
perform a sequestration, or execute a writ of '
sequestration. 

SEQUESTRO HABENDO.  In English ecclesi
astical law. A judicial writ for the discharg
ing a sequestration of the profits of a church 
benefice, granted by the bishop at the sover
eign's command, thereby to compel the parson 

Lawlor v. People, 14 Ill. 231 ; Union Mut. L. 
Ins. Co. v. Wilkinson, 13 Wall. 230, 20 L. Ed. 
617 ; Schas v. Equitable Life Assur. S ociety of 
United States, 170 N. O. 420, 87 S. E. 222, 223, 
Ann. Oas. 1918A, 679 ; Ward v. State, 70 Tex. 
Cr. R. 393, 159 S. W. 272, 282 ; McKee v. State, 
93 Tex. Or. R. 217, 246 S. W. 1035, 1036. 

SERI O US A N D  W I L F U L  M I SC O N D UCT. 
In Workmen's Compensation Law. The in� 
tentional doing of something with the knowl
edge that it is likely to result in a serious in
jury, or with a wanton and reckless disre
gard of its probable consequ�nces. In re 
Burns, 218 Mass. 8, 105 N. E. 601, 602, Ann. 
Oas. 1916A, 787 ; Randolph's Case, 247 Mass. 
245, 141 N. E. 865, 866 ; In re Harbroe, 223 
Mass. 139, 111 N. E. 709, L. R. A. 1916D, 933 ; 
Diestelhorst V. Industrial Accident Commis
sion 'of Oalifornia, 32 Cal. App. 771, 164 P. 44, 
47 ; Riley V. Standard Ace. Ins. 00., 227 Mass. 
55, 116 N. E. 259, 260 ; MgAdoo V. Industrial 
Accident Oommission, 40 Cal. App. 570, 181 P. 
400, 401. 

SER I O US I LLN ESS. In life insurance. An 
illness that permanently or materially im
pairs, or is likely to permanently or materially 
impair, the health of the applicant. Not every 
illness is serious. An illness may be alarm, 
ing at the time, or thought to be serious by: 
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the one afflicted, and yet not be serio.us in the 
sense of that term as used in insurance con
tracts. An illness that is temporary in its 
duration, and entirely passes away, and is not 
attended, nor likely to be attended, by a per
manent or material impairment o.f the health 
or constitution, is not a s·erious illness. It 
is not sufficient that the illness was thought 
serio.us at the time it occurred, or that it 
might have resulted in permanently impairing 
the health. Continental Casualty Co. v. Owen, 
38 Ok1. 107, 131 P. 1084, 1087 ; Schas v. Equi
table Life Assur. Society of United States, 170 
N. C. 420, 87 S. E. 222, 223, Ann. Cas. 1918A, 
679 ; Fishbeck v. New York Life Ins. Co., 179 
Wis. 369, 192 N. W. 170, 175 ; American Nat. 
Ins. Co.. v. Hicks (Tex. Oiv. App.) 198 S. 'V. 
616, 622. 

SERJEANT. The same wo.rd etymologically 
with "sergeant," but the latter spelling is more 
commonly employed in the designation of mili
tary and police officers, (see Sergeant,) while 
the fo.rmer is preferred when the term is used 
to. describe certain grades of legal practition
ers and certain officers of legislative bodies. 
See infra. 

Common Se'rje·ant 

A judicial officer attached to. the corpo.ra
tion of the city of London, who assists the 
reco.rder in dispo.sing o.f the criminal business 
at the Old Bailey sessions, or central criminal 
co.urt. Brown. 

Serjeant at Arms 

An executive o.fficer appointed by, and at
tending Qn, a legislative body, whose principal 
duties are to. execute its warrants, preserve 
order, and arrest offenders. 

Serjeant at Law 

A barrister o.f the common-law courts Qf 
high standing, and o.f much the same rank as 
a doctor of law is in the ecclesiastical courts. 
These serjeants seem to. have derived their 
title from the old knights templar, (among 
whom there existed a peculiar class under the 
denQmination of "freres Sffl"gens," or "fratres 
servientes,") and to. have continued as a sep
arate fraternity from a very early period in 
the histQry of the legal pro.fession. The bar
risters who. first assumed the old monastic 
title were those who. practiced in the court 
of common pleas, and until a recent period 
(the 25th o.f April, 1834, 9 & 10 Vict. c. 54, the 
serjeants at law always had the exclusive 
privilege of practice in that co.urt. Every 
judge o.f a common-law court, previo.us to. his 
elevatio.n to the bench,

· 
used to be created a 

serjeant at law ; but since the judicature act 
this is no. longer necessary. Brown. 

Serjeant of thel ·Mace 

In English law. An officer who. attends the 
lord mayQr o.f Londo.n, and the chief magis
trates Qf Qther corporate to.wns. Bo.ltho.use. 
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Serjeants' I n n  

The inn t o  which the serjeants a t  law be
longed, near Chancery lane ; formerly called 
"Faryndon Inn." 

Se'rjeantia idem est q uod serviti um .  Co. LUt. 
105. Serjeanty is the same as service. 

SERJ EANTY. A species of tenure by knight 
service, which was due to the king only, and 
was distinguished into. grand and petit 8er
j eanty. The tenant ho.lding by granf). serjean
ty was bound, instead of attending the king 
generally in his wars, to do some honorary 
service to the king in person, as to carry his 
banner 0.1' sword, or to be his butler, cham
pion, or o.ther o.fficer at his coronation. Petit 
serjeanty differed from grand serjeanty, in 
that the servke rendered to the king was not 
of a personal nature, but consisted in render
ing him annually some small implement of 
war, as a bow, sword, arrow, lance, or the 
like. Cowell ; Brown. 

SERMENT. In old English law. Oath ; an 
oath. 

. 

Sermo index ani m i. 5 Coke, 118. Speech is al) 
index of the mind. 

Sermo, re·latu s  ad personam intell igi debet de 
conditione personre. Language which is refer
red to a person ought to be understood of the 
condition of the person. 4 Coke, 16. 

Sermones semper aocipie,nd i  sunt secundum sub
jeotam materiam, et oonditio'nem personarum. 
4 Coke, 14. Language is aiways to be und·er
stood according to its subject-matter, and the 
condition of the persons. 

SERPENT-VENOM R EACT I O N .  A test for 
insanity by means of the breaking up of the 
red corpuscles of the blood of the suspect-ed 
person on the injection of the venom of cobras 
or other serpents ; recently employed in judi
cial proceedings in some European countries 
and in Japan. 

SERRATED.  Notched on the edge ; cut in 
notches like the teeth of a saw. This was 
anciently the method of trimming the top or 
edge of a deed of indenture. See Indent, v. 

SERVAGE, in feudal law, was where a ten
ant, besides payment of a certain rent, found 
one or more workmen for his lord's service. 
Tomlins. 

Servanda est consuetudo loci ub i  causa agitur. 
The custom of the place where the action is 
brought is to be observed. Decouche v. Sa ve
tier, 3 Johns. Ch. (N. Y.) 190, 219, 8 Am. Dec. 
478. 

SERVANT. A person in the employ of an
other and subject to his control as to what 
work shall be done and the means by which 
it shall be accomplished. Marsh v. Beraldi; 
260 Mass. 225, 157 N. E. 347, 349 ; Republic 
Iron & Steel Co. v. McLaughlin, 200 Ala. 204, 
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75 So. ,962, 963 ; ,Lawhon v. St. �oseph veter
ina-ry Laboratories (Mo. Sup.) 252' S. W; 44 ; 
Industrial Commission of Colorado v. Bon
fils, 241 P. 735, 736, 78 Colo. 306 ; Tucker v. 
Cooper, '172 Cal. 663, 158 P; 181, 182 ; Borah v. 
Zoellner Motor Car Co. (Mo. App,) , '257 s. 
W. 145, 147 ; Burt v. Davis-Wood Lumber Co., 
157 La. 111, 102 So. 87 ; Postal Telegraph Ca
ble Co. v, Murrell, 180 Ky: 52, 201 S. W. 462, 
L. R. A. 1918D, 357 ; Wells v. W. G. Duncan 
Ooal 00., 157 Ky. 196, 162 S. W. 821, 822; 
Western Indemnity 00. v. Pillsbury, 172 Oal. 
807, 159 P. 721, 723 ; Barton v. Studebaker 
Oorporation of America, 46 Oal. ApD. 707, 
189 P. 1025, 1026 ; Montain v. Oity of Fargo, 
38 N. D. 432, 166 N. W. 416, L. R. A. 19180, 
600, Ann. ,Oas. 1918D, 826 ; Jarvis v. Wal:ace, 
139 Va. 171, 123 S. E. 374, 375. The term is 
often given special meanings by statutes and 
like other words is greatly influenced by con
text in wills and other documents. Mozley & 
Whitley ; Flesh v. Lindsay, 115 Mo. 1, 21 S .  
W.  907, 37 Am. st .  Rep. 374 ; :Murray v. 
Dwight, 161 N. Y. 301, 55 N. E. 901, 48 L. U. 
A. 673 ; Ginter v. Shelton, 102 Va. 185, 45 S. 
E. 892 ; Powers v. Massachusetts Homre.opath
ic Hospital, 109 Fed. 294, 47 O. O. A. 122, 65 
L. R. A. 372 ; Oampfield v. Lang (0. 0.) 25 
F. 131 ; Frank v. Herold, 63 N. J. Eq. 443, 52 
A. 152 ; Morgan v. Bowman, 22 Mo. 548 ; 
Gravatt v. State, 25 Ohio St. 167 ; Hand v. 
Oole, 88 Tenn. 400, 12 S. W. 922, 7 L. R. A. 
96 ; In re Thompson's Estate, 213 N. Y. S. 
426, 429, 126 Misc. Rep. 91. 

SERVE. In Scotch practice. To render a 
verdict or decision in favor of a person claim
ing to be an heir ; to declare the fact of his 
heirship judicially. A jury are said to serve 
a claimant heir, when they find him to be 
heir, upon the evidence submitted to them. 
Bell. 

As to serving papers, etc., see Service of 
Process. 

SERV I .  
I n  O l d  European Law 

Lat. Slaves ; persons over whom their 
masters had absolute dominion. 

I n  Old Eng lish Law 

Bondmen ; servile tenants. Cowell. 

SERV I R E D E M PT I O N E. Oriminal slaves in 
the time of Henry I. 1 Kemble, Sax. 197, 
(1849). 

SE RV I CE. 

In Contra.cts 

The being employed to serve another ; 
duty or labor to be rendered by . one per
son to another, the former being bound to 
submit his will to the direction and control 
of the latter. Oameron v. State Theater 00., 
256 Mass. 466, 152 N. E. 880, 881 ; Ludwig v. 
Pacific Fire Ins. 00. of New York, 204 N. Y. 
S

'
. 465, 466, 123 Misc. 189. The act of serv-

SE&VlC'� 

ing ; the labor performed or tbe duties re
quired. State ex reI. King v. Board of Trus- ' 

tees of Firemen's Pension Fund of Kansas 
Oity, 192 Mo. App. 583, 184 S. W. 929, 930. 

"Service" and "employment" generally imply tbat 
tbe employer, or person to whom the service is due; 
both selects and compensates the employee, or per
son rendering the service. Ledvinka v. Home Ins. 
Co. of New York, 139 Md. 434, 115 A. 596, 597, 19 A. 
I... R. 167. 

The term is used also for �mployment in 
one of the offices, departments, or agencies 
of the government ; as in the phrases "civil 
service," "public service," "military service," 
etc. Ohicago, B. & Q. R. 00. v. School Dist. 
No. 1 in Yuma County, 63 0010. 159, 165 P. 
260, 263 ; Miller v. Illinois Bankers' Life 
Ass'n, 138 Ark. -442, 212 S. W. 310, 311, 7 A. 
L. R. 378. 

I n  Domestic Rela.tions 

The "services" of a wife, for the loss of 
which, occasioned by an injury to the wife, 
the husband may recover in an action against, 
the tort-feasor, inClude whatever of aid, as
sistance, comfort, and society the wife would 
be expected to render to or bestow upon her 
husband in the circumstances in which they 
were situated. Thompson v. Aultman & Tay", 
lor l\Iach. 00. , 96 Kan. 259, 150 P. 587, and 
in all the relations of domestic life, Little 
Rock Gas & Fuel 00. v. Ooppedge, 116 Ark. 
334, 172 S. W. 885, 889. 

I n Feudal Law 

Service was the consideration which the 
feudal tenants were bound to render to the 
lord in recompense for the lands they held 
of him. The services, in respect of their qual
ity, were either free or base services, and, in 
respect of their quantity and the time of ex- ' 
acting them, were either certain or uncertain. 
2 Bl. Oomm. 60. 

I n  Practice 

The exhibition or delivery of a writ, notice, 
injunction, etc., by an authorized person, to 
a. person who is thereby officially notified of 
some action or proceeding in which he is con
cerned, and is thereby advised or warned of 
some action or step which he is commanded 
to take or to forbear. See Walker V. State, 
52 Ala. 193 ; U. S. v. McMahon, 164 U. S. 81, 
17 Sup. Ot. 28, 41 L. Ed. 357 ; Sanford V. Dick;, 
17 Oonn. 213 ; Oross V. Barbel', 16 R. I. 266, 
15 A. 69 ; Saffold v. Fellows, 221 N. Y. S. 197, 
219 App. Div. 865 ; Ryals v. Oommissioners 
of Tattnall County, 12 Ga. App. 221, 77 S. 
E. 8, 9 ;  Foreman V. Hilton 00. (0. C. A,) 280 
F. 608, 611 ; In re Tengwall 00. (0. O. A.) 201 
F. 82, 84 ; Martin V. Hawkins (Tex. Civ. App.) 
238 S. W. 991. 

I n  General 

-Civil service. See that title. 

-Constructive s�rvice of p rocess. Any form 
.)f service other than actual personal service ; 
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notification of an action or of some proceed- SERV I CES FONC I ERS. Fr. These are, in 
ing therein, given to a person affected by send- French law, .the easements of English law. 
ing it to him in the mails or causing it to be Brown. 
pubiished in a newspaper. 

-Personal service. Personal service of a writ 
or notice is made by . delivering it to the per
son named, in person, Georgia Casualty Co. v. 
McClure (Tex. Civ. App.) 239 s. W. 644, 647, 
or handing him a copy and informing him of 
the nature and terms of the original. Leav
ing a copy at his place of abode is not per
sonal service. Moyer v. Cook, 12 Wis. 336. 
But where a person named in a summons is 
of unsound mind, service upon the guardian 
of such person may be deemed "personal serv
�ce." Pattison v. Grand Trust & Savings Co. , 
195 Ind. 313, 144 N. E. 26, 29. Some courts 
hold to the view that the mailing of a notice 
is not personal service, State ex reI. Schu
hart, 296 Mo. 156, 246 S. W. 196, 200, but oth
ers, interpreting the term as it is found in 
statutes, take a contrary view, United States 
ex reI. Proctor Mfg. Co. v. Illinois Surety Co. 
(0. C. A.) 228 F. 304, 305 ; Hood v. Texas Em
ployers' Ins. Ass'n (Tex. Civ. App.) 260 s. 
W. 243, 245 (registered mail) ; Kramm v. 
Stockton Electric R. Co., 22 Cal. App. 737, 136 
P; 523, 527 (express) . 

-Salvage service. See Salvage. 

-Secular service. Worldly employment or 
service, as contrasted with spiritual or ec
clesiastical. 

-Service by publication.  Service of a sum
mons or other process upon an absent or non
resident defendant, by publishing the same as 
an advertisement in a designated newspaper, 
with such other efforts to give him actual no
tice as the particular statute may prescribe. 

-Service of an h eir. An old form of Scotch 
la w, fixing the right and character of an heir 
to the estate of his ancestor. Bell. 

-Service of process. The service of writs, 
�ummonses, rules, etc., signifies the deliver
ing to or leaving them with the party to whom 
or with whom they ought to be delivered or 
left ; and, when they are so delivered, they 
are then said t6 bave been served. Usually a 
copy only is served and the original is shown. 
Brown. 

SERV I D UM BRE. In Spanish law. A servi
tude. The right and use wbicb one man has 
in the buildings and estates of anotber, to 
use them for the benefit of his own. Las. Par
tidas, 3, 31, 1. 

SERV I ENS AD CLAVAM .  
2 Mod. 58. 

SERV I ENS AD LEGEM. 
practice. Serjeant at law. 

Serjeant at mace. 

In old English 

SERV I ENS D O M I N I  REG I S. In old 'English 
law. King's serjeant ; a public officer, who 
acted sometimes as tbe sheriff's deputy, and 
had also judicial powers. Bract. fols. 1450, 
150b, 330, 358. 

SERV I E N S  NARRATOR.  A serjeant-at-law, 
q. v. 

SERV I ENT. Serving ; subject to a service 
or servitude. A servient estate is one which 
is burdened with a servitude. Burdine v. 
Sewell, 92 Fla. 375, 109 So. 648, 652 ; Saratoga 
State Waters Oorporation v. Pratt, 227 N. Y. 
429, 125 N. E. 834, 838. 

S E RV I ENT T E N E M E NT. An estate in re
spect of which a service is owing, as the dom
inant tenement is that to wbich the service 
is due. 

SERV I ENT I B U S. Certain writs touching 
servants and their masters violating the stat
utes made against tbeir abuses. Reg. Orig. 
189. 

Servile est expilationis, cri men;  sola i nnocentia 
l ibera. 2 Inst. 573. The crime of theft is 
sla vish ; innocence alone is free. 

Servitia personalia se:quuntur personam. 2 
Inst. 314. Personal servi,ces follow tbe per
son. 

SERV I T I I S  ACaU I ETA N D I S. A judicial 
writ for a man distrained for services to one, 
when he owes and performs them to another. 
for the acquittal of sucb services. Reg. Jud. 
27. 

-Special service. In Scotcb law. That form SERV I T I U M .  Lat. In feudal and old Eng
'Of service by whicb the beir is served to the Ush law. The duty of obedience and perform
ancestor wbo was feudaUy vested in the lands. ance which a tenant was bound to render to 
13ell. bis lord, by reason of bis fee. Spelman. 

';"Substituted service. This term generally de
notes any form of service of process other 
than personal service, sucb as service by mail 
or by publication in a newspaper ; but it is 
sometimes employed to denote service of a 
writ or notice 'On some person otber tban the 
one directly concerned, for example', bis at
torlley of record, wbo bas autbority to repre
sent him

' 
or· to accept service for bim. 

SERV I T I U M  FEODALE ET P RfE D I A LE. 
A personal service, but due only by reason of 
lands which were held in fee. Bract. 1. 2, c. 
16. 

SERV I T I  UM F O R I  NSECUM. Forinsec, for
eign, . 01' extra service ; a kind of service that 
was due to the king, . over and above (joris) 
tbe service due · to the lord. 

. 
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Serviti um ,  in lege Anglim, reg,ulariter accipitur 
pro servitio quod per tenentes d,omlnis suis 
debetur ratione feodi sui .  ' Co. Litt. 65. Serv
ice, by the law of England, means the serv
ice which is due frqm the tenants to the lords, 
by reason of their fee. 

SERV I T I U M I NT R I NSEC U M. Intrainsic Qr 
Qrdinary service ; the ordinary service due 
the chief lord, from tenants within the fee. 
Bract. fols. 36, 36b. 

SERV I T I U M L I BERUM.  A service to. be 
done by feudatory tenants, who were called 
"'liberi homin.es," and distinguished from vas
sals, as was their service, for they were not 
bound to any of the base services of plowing 
the lord's land, etc., but were to find a man 
and horse, or go with the lord into the army, 
or to attend the court, etc. Cowell. 

SERV I T I U M  M I L I TARE.  Knight-service ; 
military service. 2 Bl. Comm. 62. 

SERV I T I U M  R EGALE. Royal service, or the 
rights and prerogatives of manors which be
long to the king as lord of the same, and 
which were generally reckoned to be six, 
viz. : Power of judicature, in matters of prop
erty ; power of life and death, in felonies and 
murder ; a right to waifs and strays ; as
sessments ; minting Qf money ; and assise of 
bread, beer, weights, and measures. Cowell. 

SERV I T I U M  SCUT I .  Service of the shield ; 
that is, knight-service. 

S E RV I T I U M  SOKIE. Service of the plow ; 
tha t is, socage. 

SERV I TO R .  A serving-man ; .. particularly 
applied to. students at Oxford, upon the foun
dation, who are similar to sizars at Cam
bridge. Wharton. 

SERV I T O RS O F  B I LLS. In old English 
practice. Servants or messengers of the mar
shal of the king's bench, sent out with bills 
0.1' writs to summon persons to that court. 
Now more commonly called "tipstaves." 
Cowell. 

SERV I T U D E. 
The Condition of bein g  Bound to Service 

The state of a person who is subjected, vol
untarily or otherwise, to. another person as 
his servant. Shilling v. State, 143 Miss. 709, 
109 So. 737, 739. 

-I nvoluntary servitude. See InvQluntary. 

-Penal servitude. In English criminal law, a 
punishment 'which consists in keeping the Qf
fender in confinement and compelling him to. 
labor. 

A Charge or Burden 

A charge or burden resting upon one estate 
for the benefit or advantage of another ; a 
species of incorporeal right derived from the 
ciyil law (see Servitus) and closely corre-

sPQndlng to ,the "easement" Q� th� . �lIlIp.on-. 
law, except that "servitude" rather �as re:-.. 

latiQn to the burden or the estate bur<iene4, 
while "easement" refers to the benefit ' or ad-, 
vantage Qr the estate , .to, which it 1 3:�rues� 
See Nellis v. Munson, 24 Hun (N. Y,) 516'; 
RQwe v. Nally, 81 Md. 367, 32 A. 198 ; , 'r;os 
Angeles Terminal Land Co. v. Muir, :i36

' C3.1:, 
36, 68 P. 308 ; Laumier v. Francis, 23' M,o:, ' 
184 ; Ritger v. Parker, 8 Cush. (Mass.) 145, ' 

54 Am. Dec. 744 ; '  Kieffer v. Imhoff, , 26 Pa.: 
438. ' 

The term "servitude," in its original and 
PQPuiar sense, signifies the duty 'of service. 
0.1' rather the condition of one who is liable 
to the performance of services. The 'word� 
hQwever, in its legal sense, is applied figura
tively to things. When the freedom of own: 
ership in land is fettered 0.1' restricted, by 
reason of' some person, other than the owner 
thereof, having some right therein, the land 
is said to "serve" such person. The restrict
ed condition of the ownership or the right 
which forms the subject-matter Qf the re
stricticm is termed a "servitude," and the 
land so burdened with another's right is 
termed a "servient tenement," while the land 
belQnging to the person enjoying the right is 
called the "dQminant tenement." The word 
"servitude" may he said to. have both a posi
tive and a negative signification ; in the for
mer sense denoting the restridive right be� 
longing to the entitled party ; in the latter, 
the restrictive duty entailed upon the pro
prietor or possessor Qf the servient land'. 
Brown. 

Classification 

All servitudes which affect lands may be 
divided into two kinds,-personal and rea;l. 
Personal servitudes are those attached to the 
person for whose benefit they are established, 
and terminate with his life. This kllld of 
servitude is of three sorts,-usufruct, use, 
and habitatiQn. Real servitudes, which are 
also. called "predial" or "landed" servitudeS, 
are thQse which the Qwner of an estate en
JQYs Qn a neighboring estate for the benefit ' 
of his Qwn estate. They are called "predial" 
or "landed" servitudes because, being estab
lished for the benefit of an estate; they are 
rather due to. the estate than to. the owner 
personally. Civ. Code La. art. 646 ; Stephe� 
SOIl v. St. Louis Southwestern Ry. Co. of Tex'
as (Tex. Civ. App.) · 181 S. W. 568, 572 ; 
Frost-J Qhnson Lumber Co. v. Salling's Heirs, 
150 La. 756, 91 SQ. 207, 245 ; Tide-Water 
Pipe Co.. v. Bell, 280 Pa. 104, 124 A. 351, 354, 
40 A. L. R. 1516. 

Real servitudes are divided, in the civil 
law, into r'lJJral and urban. servitudes. Rural 
servitudes are such as are established fQr the 
benefit of a landed estate ; such, for exam
ple, as a right of way Qver the servient ten
ement, or of access to a spring, a coal-mine, 
a sand-pit, or a wood that is upon it. Urban 
servitudes are such as are established for the 
benefit of one building over anQth�r. (But 
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the huildings n�ed not be in the city, as the ried over another's ground. Inst. 2, 3, PI'. A 
name would apparently imply.) They are species of right of 'Yay. 
such as the right of support, or of view, or 
of drip or sewer, or the like. See Mackeld. 
Rom. Lnw, § 316, et seq. 

. 

Servitudes are also classed as positive and 
negative. A positive servitude is one which 
obliges the owner of the servient estate to 

SERV I TUS L U M I N UM.  The servitude of 
lights; the right of making or having win
dows or other openings in a wall belonging 
to another, or in a Jcommon wall, in o-rder to 
obtain light for one's building. Dig. 8, 2, 4. 

permit or suffer something to be done on his SERV ITUS N E  L U M'I N I BUS O F F I C I AT U R. 
property by another. A negative servitude A servitude not to hinder lights; the right 
is .one which d�es not bi?d the servient pro- of having one's lights or windows unob
prietoI' to permIt somethmg to be done upon structed or darkened by a nei<Yhbor's build-
h�s property by another, but merely restrains · ing, etc. Inst. 2, 3, 4. 

e 

hIm from making a certain use of his prop
erty whi-ch would impair the easement en
joyed by the dominant tenement. See Rowe 
V. Nally, 81 Md. 367, 32 A. 198'. 

SERVI TUS. Lat. In the civil law. Slav-
ery ; bondage; the state of service. De
fined as "an institution of the conventional 
law of nations, by which one person is sub
jected to the dominion of another, contrary 
to natural right." Inst. 1, 3, 2. 

S E RVI T US N E  PROSPECTUS O FFENDA· 
T U R. A servitude not to obstruct one's 
prospect, i. e., not to intercept the view from 
one's house. Dig. 8, 2, 15. 

SERVITUS O N E R I S  FEREN D I .  The servi
tude of bearing weight; the right to let one's 
building rest upon the building, wall, or pil
lars of one's neighbor. Mackeld. Rom. Law, 
§ 317. 

Also a service or servitude; an ea�ement. 
SERV ITUS PASCEN D I .  The servitude of 

S.E RV I T US ACTUS. The servitude or right pasturing ; the right of pasturing one's cat
of walking, riding, 0r driving over another's tIe on another's ground; otherwise called 
ground. Inst. 2·, 3, Pl'. A species of right of "jus pasaendi." Inst. 2, 3, 2. 
way. 

S E RV IT US PECO R I S  AD AQUAM A D PU L· 
SERV IT U S  ALT I US N O N  TOLLEN D I .  The SAM. A right of driving one's cattle on a 
servitude of not building higher. A right at- neighbor's land to water. 
taehed to a house, by which its proprietor 
(!an prevent his neighbor from building his SERV ITUS P RfE D I l RUST I C I .  The servi
own house higher. Inst. 2, 3, 4. tude of a rural or country estate; a rural 

servitude. Inst. 2, 3, pr., and 3. 
SERVI T U S  AQUfE D U C E N DfE. The servi-
tude of leading water; the right of leading SERV I TUS PRfED I l  U RBAN I .  The servi

water to one's own premises through anoth- tude of an urban or city estate; an urban 
er's land. Inst. 2, 3, pl'. servitude. Inst. 2, 3, 1. 

SERVITUS A QUfE E D U C E N DfE. The servi- SERV ITUS P RfE D I O R U M .  A prredial servi
tude of leading off water; the right of lead- tude; a service, burden, or charge upon one 

ing off the water from one's own onto anoth- estate for the benefit of another. Inst. 2, 3, 3. 

er's ground. Dig. 8, 3, 29. SERVITUS PROJ I C I EN D I .  The , servitude 
, SERVITUS AQUfE HAU R I EN DfE. The of projecting; the right of building a projec-

servitude Or right of draining water from an- tion from one's house in the open space be·· 

other's s'pring or well. Inst. 2, 3, 2. longing to one's neighbor. Dig. 8, 2, 2. 

SERVITtlS CLOACfE M I TTENDfE. The 
servitude or right of having a sewer through 
the house or ground of one's neighbor. Dig. 
8, 1, 7. 

Servitus est constitutio j ure genti u m  qua  qu is 
domino  a l ieno contra n aturam subj icitur. 
Slavery is an institution by the law of na
tions, by which a man is subjected to the do
minion of another, contrary to nature. Inst. 
1, 3, 2 ;  Co. Litt. 116. 

SERV I T US PROSPECTUS. A right of pros
pect. This may be either to give one a free 
prospect over his neighbor's land or to pre
vent a neighbor from having a prospect over 
one'!? own land. Dig. 8, 2, 15 ; Domat, 1, 1, 6. 

SERV ITUS ST I LL I C I D I i . The right , of 
drip; the right of having the water drip ' 
from the eaves of one's house upon the house 
or ground of one's neighbor. Inst. 2, 3, 1, 4 ;  
Dig. 8, 2, 2. 

, SERVITUS T I G N I  I MM I TTEN D I .  The 
SERV ITUS FUM I  I MM f..TTEN D I .  The servitude of letting in a beam ; the right of 
servitude or right of leading off smoke or va- inserting beams in a neighbor's wall. Inst. 
por through the chimney or over the ground 2, 3, 1, 4 ;  Dig. 8, 2, 2. 
of one's neighbor. Dig. 8, 5, 8, 5-7. 

SERVI TUS V l fE. The servitude or right of 
SERVITUS ITI NERIS. The servitude or wa,y ; the right of walking, riding, and driv
privilege 'of walliing, riding, and being car- ing over another's land. Inst. 2, 3, pro 
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SERV US. Lat. In the civil and old English 
law. A slave ; a bondman. Inst. 1, 3; pr. ; 
Bract. fOol. 4b. 

SESS. In English law. A tax, rate, or as
sesj3ment. 

SESSIO.  Lat. In old English law. A sit
ting ; a session. Se88io parliamenti, the sit
ting of parliament. Cowell. 

S ESS I O N .  The sitting of a court, Legisla
ture, council, cQmmission, etc., for the trans
action of its proper business. Hence, the pe
riod of time, within any one day, during 
which such body is assembled in form, and 
engaged in the transaction of business, or, in 
a more extended sense, the whole space of 
time from its first assembling to its pro'roga
tion or adjournment sine die. Ralls v. Wy
and, 40 Old. 323, 138 P. 158, 162. 

Synonyms 

Strictly speaking, the word "session," as 
, 'applied to a CE)Urt of justice, is not synony
mous with the word "term." The "session" 
of a court is the time during which it actual
ly sits for the transaction of judicial busi
ness, and hence terminates each day with the 
rising of the court. A "term" of court is the 
period fixed by law, usually embracing many 
days 001' weeks, during which it shall be open 
for the transaction of judicial business and 
during which it may hold sessions from day 
to day. But this distinction is l1,Ot always 
observed, many authorities using the two 
words interchangeably. See Lipari v. State, 
19 Tex. App. 433 ; Stefani v. State, 124 Ind. 
3, 24 N. E. 254 ; Mansfield y. Mutual Ben. L. 
Ins. Co., 63 Conn. 579, 29 A. 137 ; Helm v. 
Brammer, 145 Ind. 605, 44 N. E. 638 ; Cresap 
v. Cresap, 54 W. Va. 581, 46 S. E. 582 ; U. S. 
v. Dietrich (C. C.) 126 IP. 600 ; Wood Oil Co. 
v. Commonwealth, 196 Ky. 196, 244 S. 'V. 
420, 431 ; Application Qf Moriarity, 44 Nev. 
164, 191 P. 360, 361 ; Lewis County Pub. Co. 
v. Lewis County Court, 75 W. Va. 305, 83 S. 
E. 993, 995 ; Curry v. McCaffery, 47 Mont. 
191, 131 P. 673, 675 ; Muse v. Harris, 122 Okl. 
250, 254 P. 72, 73 ; State v. City of Victoria, 
97 Kan. 638, 156 P. 70.5, 708 ; Nation v. Save
ly, 127 OkI. 117, 260 P. 32, 35. 

I n  General 

-Court of session .  The supreme civil court 
of Scotland, instituted A. D. 1532, consisting 
of thirteen (formerly fifteen) judges, viz., the 
lQrd president, the lord justice clerk, and 
eleven ordinary lQrds. 

-General sessions. A court of recQrd, in Eng
land, held by tWQ or more justices of the 
peace, for the execution of the authority giv
en them by the commission Qf the peace and 
certain statutes. General sessions held at 
certain times in the four quarters of the year 
pursuant to St. 2 Hen. V. are properly called 
"quarter sessiQns," (q. v.,) but intermediate 
general sessions may also be held. Sweet. 

SET 

-Great session of Wales. A court which was 
abQlished by St. 1 Wm. IV. c. 70. The pro
ceedings now issue Qut of the courts at West
minster, and two of the judges of the supe
rior courts hold the circuits in Wales and 
Chesh ire, as in other English counties. 
Wharton. 

-Joint session. In parliamentary practice, a 
meeting together and commingling of the two 
houses of a legislative body, sitting and act
ing together as one body, instead of separate
ly in their respective houses. Snow v. Hud
son, 56 Kan. 378, 43 P. 262. 

-Petty sessions. In English law. A special 
or petty session is sometimes kept in CQrpo
rations and counties at large by a few jus
tices, for dispatching smaller business in the 
neighborhood between the times of the gen
eral sessions ; as for licensing alehouses, 
passing the accounts of the parish officers, 
etc. BrQwn. 

-Quarter sessio'ns. See that title. 

-Regular session.  An ordinary, general, or 
stated session, (as of a legislative body,) as 
distinguished from a special or extra session. 

-Session laws. The name commonly given to 
the body of laws enacted by a state Legisla
ture at one of its annual or biennial sessions. 
So called to distinguish them from the "cQm
piled laws" or "reyised statutes" of the state. 

-Session of the peace, in English law, is a sit
ting of justices of the peace for the exercise 
of their powers. There are four kinds,
petty, special, quarter, and general sessions. 

-Sessional orders. Certain resolutions which 
are agreed to by both houses at the com� 
mencement of every session of the English 
parliament, and have relation to the business 
and convenience thereof ; but they are not 
intended to continue in force beyond the ses
sion in which they are adopted: They are 
principally of use as directing the order of 
busine�s. Brown. 

-Sessions. A sitting of justices in court up
on their commission, or by virtue of their ap
pointment, and most commonly for the trial 
of criminal cases. The title of several courts 
in England and the United States, chiefly 
those of criminal jurisdiction. Burrill. 

-Special sessions. In English law. A meet
ing of t\VO or more justices of the peace held 
for a special purpose, (such as the licensing 
of alehouses,) either as required by statute 
001' when specially convoked, which can only 
be convened after notice to all the other mag
istrates of the diviSion, to give them an op
portunity of attending. Stone, J. Pl'. 52, . 55. 

S ET. This word appears to be nearl.y synon· 
ymous with "lease." A lease of mines is fre
quently termed a "mining set." Brown. 



SET ASIDE 

S ET AS I D E. To set aside a judgment, de
cree, award, or any proceedings is to cancel, 
annul, or revoke them at the instance of a 
party unjustly or irregularly affected by 
them. State v. Primm, 61 · Mo. 171 ; Brandt 
v. Brandt, 40 Or. 477, 67 P. 508. 

S ET D OWN. To set down a cause for trial 
or hearing at a given term is to enter its ti
tle in the calendar, list, or docket of causes 
whkh are to be brought on at that term. 

SET O F  EXCHANGE. In mercantile law. 
Foreign bills are usually drawn in duplicate 
or triplicate, the several parts being called re
spectively "first Qf exchange," "second of ex
change," etc., and these parts together con
stitute a "set of exchange." Any one of 
them being paid, the others become VQid. 

SET-O FF. A counter-claim o.r cross-de
mand ; a claim or demand which the defend
ant in an action sets off against the claim 
Qf the plaintiff, as being his due, whereby he 
may extinguish the plaintiff's demand, either 
in whole 0'1' in part, according to' the amQunt 
of the set-off. See In re Globe Ins. CQ., 2 
Edw. Ch. (N. Y.) 627 ; Sherman v. Hale, 76 
Iowa, 383, 41 N. W. 48 ; NaylQr v. Smith, 63 
N. J. Law, 596, 44 A. 649 ; Hurdle v. Han
ner, 50 N. C. 360 ; Wills v. BrQwning, 96 
Ind. 149 ; Imperial Elevator Co. v. Hartford 
Accident & Indemnity Co., 163 Minn. 481, 204 
N. W. 531, 532, 42 A. L. R. 559 ; Southern 
Telephone Co. v. Banks, 108 Ark. 283, 158 S. 
W. 158, 160 ; First Nat. Bank v. Thompson, 
41 Okl. 88, 137 P. 668, 670 ; MQnongahela 
Tie & Lumber Co. v. Flannigan, 77 W. Va. 
162" 87 S. E. 161, 162 ; King v. Davis, 190 
N. C. 737, 130 S. E. 707, 710 ; Drovers' State 
Bank v. Elliott, 97 Kan. 64, 154 P. 255, 256 ; 
Ruby V. Baker, l00 Kan. 855, 190 P. 6, 7, 10 
A. L. R. 1247 ; Maek v. Hugger Bros. Const. 
Co., 153 Tenn. 260, 283 S. W. 448, 449, 46 A. 
L. R. 389 ; · Merry Realty Co. v. ShamQkin & 
Hollis Real Estate Co., 186 App. Div. 538, 
174 N. Y. S. 627, 630 ; Luther v. Mathis, 2.11 
Ill. App. 5910, 601 ; EmersQn-Brantingham CO'. 
v. Brennan, 35 N. D. 94, 159 N. W. 710, 713 ; 
Marconi Wireless Telegraph Co. of America 
V. National Electric Signaling Co. (D. C.) 206 
F. 295, 200 ; Terry Steam Turbine Co. v. B. 
F. Sturtevant Co. (D. C.) 204 F. 103, 104 ; . Dameron v. Carpenter, 190 N. C. 595, 130 S. 
E. 328, 329 ; Dexter-Portland Cement CO'. v. 
Acme Supply Co., 147 Va. 758, 133 S. E. 788, 

. 790 ; Stern v. Sunset Road Oil Co., 47 Cal. 
App. 334, 190 P. 651, 655 ; Smith v. Hurt 
(Mo. App.) 203 S. W. 625 ; National Bank Qf 

. Suffolk v. Winslow, 100 N. C. 470, 137 S. E. 
320, 322 ; Wollan v. McKay, 24 Idaho, 691, 
135 P .. 832, 837. . 

Set-off is a defense which goes not to the 
justice of the plaintiff's demand, but sets up 

. a . demand against the . plaintiff to counter
balance his in whole or -in part. Code Ga. 
1882, § ' 2899 (Oiv. Code 1910, § 4339). 
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Iror the distinction between set-off and re
coupment, see Recoupment.' 

"Set-off" differs from a "lien," inasmuch as the 
former belongs exclusively to the remedy, and is 
merely a right to insist, if the party think proper 
to do so, when sued by his creditor on a counter
demand, which can only be enforced through the 
medium of judicial proceedings ; whiIEI the latter 
is, in effect, a substitute for a suit. 2 Op. Attys. 
Gen. 677. 

SET OUT. In pleading. To recite or nar
rate facts or circumstances ;  to allege or 
aver ; to des-cribe or to incorporate ; as, to 
set out a deed or contract. First Nat. Bank 
v. Engelbercht, 58 Neb. 639, 79 N. W. 556 ; U. 
S. v. Watkins, 28 Fed. Cas. 436 ; Powder Val
ley State Bank v. Hudelson, 74 Or. 191, 144 
P. 494, 497. 

S ET U P. To bring forward or allege, as 
sQmething relied UPQn Qr deemed sufficient ; 
to proPQse or interpose, by way Qf defense, 
explanation, 0'1' justificatiQn ; as, to set up 
the statute of limitations, i. e�, 'offer and rely 
upon it as a defense to a claim. 

S ET I .  As used in mining laws, lease. 
Brown. 

S ETTER. In Scotch law. The granter of a 
tack or lease. 1 FQrb. Inst. pt. 2, p. 153. 

SETTLE. TO' adjust, ascertain, or liquidate ; 
to pay. Parties are said to settle an account 
when they go Qver its items and ascertain 
and agree upon the balance due from Qne to 
the other. And, when the party indebted 
pays such balance, he is also said to settle it. 
Auzerais v. Naglee, 74 Cal. 60, 15 P. 371 ; 
Jackson v. Ely, 57 Ohio St. 450, 49 N. E. 792 ; 
People v. Green, 5 Daly (N. Y.) 201 ; Lynch 
v. Nugent, 80 Iowa, 422, 46 N. W. 61 ; Jeff 
Davis County v. Davis (Tex. Oiv. App.) 1'92 
S. W. 291, 295 ; Gilna v. Barker, 78 MQnt. 
357, 254 P. 174, 177 ; NatiQnal Surety Co. v. 
Johnson, 115 Or. 624, 239 P. 538, 540 ; M. 
Zimmerman Co. v. Goldberg, 69 Pa. Super. 
Ct. 254, 255 ; State Bank of StratfQrd v. 
Young, 159 Iowa, 375, 140 N. W. 376, 380. 

The meaning of the word "settle" depends 
Qn the CQntext in which it is used and upon 
the subject-matter and the circumstances 
surrounding its use. Williams v. Marine 
Bank of Norfolk, 132 Va. 379, 111 S. E. 94, 
95 ; Setzer v. MOQre, 202 Cal. 333, 260 P. 550, 
552. 

To settle property is to limit it, or the in
come of it, to several persons in successiQn, 
so that the person for the time being in the 
possession or enjoyment of it has no PQwer 
to deprive the others of their right of future 
enjoyment. Sweet. 

To settle a dQcument is to make it right in 
form and in substance. Documents of diffi
culty or . complexity, such as mining leases, 
settlements by will or deed, partnership 
agreements, etc., are generally settled by 
counsel. Id. 

.. 
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The term "settle" is also applied to pau
pers. 

-Settle up. A term, colloquial rather than 
legal, which is applied to the final collection, 
adjustment, and distribution of the estate of 
a decedent, a bankrupt, or an insolvent cor
poration. It includes the processes of col
lecting the property, paying debts and charg
es, and turning over the balance to those en
titled to receive it. 

In an instrument executed in compliance 
with the statute of wills, appointing an execu
tor to "settle up" all property, both personal 
and real, and making the granddaughters of 
testatrix each equal heirs with her own chil
dren, the words "settle up" are used 'in the 
sense

' 
of "divide up." Moon v. Stewart, 87 

Ohio St. 349, 101 N. E. 344, 347, 45 L. R. A. (N. 
S.) 48, Ann. Cas. 1914A, 104. 

-Settled estate. See Estate. 

-Settl ing a bi l l  of exceptions. When the bill 
of exceptions prepared for an appeal is not 
accepted as correct by the respondent, it is 
scttlcd (i. c., adjusted and finally made con
formable to the truth) by being taken be
fore the judge who presided at the trial, 
and by him put into a form agreeing with 
his minutes and his recollection. See Rail
road Co. v. Cone, 37 Kan. 567, 15 P. 499 ; 
In re Prout's Estate (Sur.) 11 N. Y. SUppa 
160 ; 'State v. Ayers, 52 Mont. 62, 155 P. 276, 
277 ; State V. Wilson, 43 Ok1. 112, 141 P. '426, 
428 ; Schaefer v. Whitson, 31 N. M. 96, 241 P. 
31, 34 ; Bryant v. Mundorf, 189 Iowa, 882, 179 
N. W. 125, 127 ; Green V. Commonwealth, 181 
Ky. 253, 204 S. W. 82, 83. 

-Settting day. The day on which transac
tions for the "account" are made up on the 
English stock-exchange. In consols they are 
monthly ; in other investments, twice in the 
month. 

-settl ing  interrogatories,. The determination 
by the court of objections to interrogatories 
and cross-interrogatories prepared to be used 
in taking a deposition. 

-Se-ttl ing  issues. In English practice. Ar
ranging or determining the form of the 
issues in a cause. "Where, in any action, it 
appears to the judge that the statement of 
claim or defense or reply does not sufficiently 
disclose the issues of fact between the parties, 
he may direct the parties to prepare issues ; 
and such issues shall, if the parties differ, be 
scttled by the judge." JUdicature Act 1875, 
schedule, art. 19. 

SETTLEMENT. 

I n  Conveyanci ng 

A disposition of property by deed, usually 
through the medium of a trustee, by which 
its enjoyment is limited to several persons 
in succession, as a wife, children, or other 
relatives. 

SEftLEMEtn 

. In Contracts 

Adjustment or liquidation of mutual ac
counts ; the act ,by which parties who have 
been dealing together arrange their accounts 
and strike a balance. Also fuli and final pay
ment or discharge of an account. Wolf Ho
tel CO. V. Parker, 87 Ind. App. 333, 158 N. E. 
294, 298 ; First Nat. Bank v. Pray, 86 Cal. 
App. 484, 260 P. 933, 937 ; Northwest Hay 
Ass'n V. Hanson, 135 Wash. 47, 236 P. 561, 
562 ; Roniger V. McIntosh, 91 Kan. 368, 13'7 
P. 792 ; Taylor V. l!�reedman, 103 N. J. Law, 
403, 135 A. 867 ; Bauer V. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 51 N. D. 1, 
198 N. W. 546, 550 ; Michael v. Donohoe, 86 
W. Va. 34, 102 S. E. 803, 805. 

I n  Poor Laws 

The term signHies a right acquired by a per
son, by continued residence for a given length 
of time in a town or district, to claim aid or 
relief under the poor-laws in case of his be
coming a pauper. See Westfield V. Coventry, 
71 Vt. 175, 44 A. 66 ; Jefferson V. Washing
ton, 19 Me. 300 ; Jackson County v. Hillsdale 
County, 124 Mich. 17, 83 N. W. 408 ; In re 
Leslie, 166 Minn. 180, 207 N. W. 323, 324 ; 
Delaware, L. & W. R. CO. V. Petrowsky (G. 
C. A.) 250 F. 554, 560, certiorari denied 247 
U. S. 508, 38 S. Ct. 427, 6� L. Ed. 1241. 

I n Probate Practice 

The settlement of an estate consists in its 
administration by the executor or adminis
trator carried so far that all debts and lega
cies have been paid and the individual shares 
of distributees in the corpus of the estate, 
or the residuary portion, as the case may be, 
definitely ascertained and determined, and 
accounts filed and passed, so that nothing re
mains but to make final distribution. See Cal
kins v. Smith, 41 Mich. 409, 1 N. ,\V. l048 ; 
Forbes V. Harrington, 171 Mass. 386, '50 N. E. 
641 ; Appeal of Mathews, 72 Conn. 555, 45 A. 
170 ; Pearce v. Pearce, 199 Ala. 491, 74 So. 
952, 957. 

I n Public Transactions and Accounts 

Administrative determination of the 
amount due. Illinois Surety CO. V. U. S., 240 
U. S. 214, 36 S. Ot. 321, 323, 60 L. Ed. 609 ; U. 
S. F'idelity & Guaranty CO. V. U. S., to Use of 
Smoot, 298 F. 365, 367, 54 App. D. C. 342 ; 
American Banding Co. of Baltimore V. U. S. 
(C. C. A.) 233 F. 364, 367 ; Utah Canst. Co. v. 
St. Louis Construction &' E'Cluipment Co. (D. 
C.) 254 F. 32:1, 330 ; U. S. V. Cash (C. O. A.) 293 
F. 584, 585. Final settlement has the same 
meaning. United States v. Robinson (C. C. A.) 
214 F. 38, 39 ; Illinois Surety CO. V. United 
States, 240 U. S. 214, 36 S. Ct. 321, 60 L. Ed. 
609 ; American Bonding 00. of Baltimore V. 
United States (C. C. A.) 233 F. 364, 365 ; Arn
old v. U. S. (C. C. A.) 280 F. 338, 341 ; Utah 
Canst. CO. Y. St. LOllis Construction & Equip
ment 00. (D. C.) 254 F. 321, 330 ; United 
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States Y. Bailey (D. C.) 207 F. 782, 783 ; U. 
S. v. Arnold (D. C.) 268 F. 130, 136 ; Man
del v. U. S. (C. C. A.) 4 F.(2d) 629, 630 ; U. 
S. v. Columbus Circle Const. Corporation 
(D. C.) 284 F. 155, 15,6 ; United States v. 
:Massachusetts Bonding & Ins. Go. (D. C.) 
215 F. 241 ; Southern Surety Co. v. Western 
Pipe & Steel Co. of California (C. C. A.) 16 
F.(2d) 456, 457 ; Antrim Lumber Co. v. Han
nan (C. C. A.) 18 F.(2d) 548, 549 ; U. S. to 
Use of Stallings v. Starr (C. C. A.) 20 F.(2d) 
803, 806 ; Illinois Surety Co. v. United States 
(C. C. A.) 215 F. 334, 336 ; United States v. 
Title Guaranty & Surety Co. (G. C. A.) 254 
F. 958, 959 ; U. S. v. George F. Pawling & 
Co. (C. C. A.) 297 F. 65, 68. 

I n  General 

-Act of settleme'nt. · The statute 12 & 13 
Wm. III. c. 2, by which the crOWll of Eng
land was limited to the house of Hanover, 
and some new provisions were added at the 
same time for the ' better securing the re
ligion, laws, and liberties. 

-Deed o.f settlement. A deed made for the 
purpose of settling property, i. e., arranging 
the mode and extent of ' the enjoyment there
of. The party who settles p;-operty is called 
the "settlor ;" and usually his wife and chil
dren or his creditors or his near relations 
are the beneficiaries taking interests under 
the settlement. Brown. 

-Equity Of settlement. The equitable right 
of a wife, when her husband sues in equity 
for the reduction of her equitable estate to 
his ' own possession, to have the whole or a 
portion of such estate settled upon herself 
and her children. Also a s'imilar right now 
recognized by the equity courts as directly 
to be asserted against the husband. Also 
called the ""rife's equity:' 

-Final settlement. This term, as applied to 
the administration of an estate, is usually 
understood to have reference to the order of 
court approving the account which closes the 
business of the estate, and which finally dis
charges the executor or administrator from 
the duties of his trust. Roberts v. Spencer, 
112 Ind. 85; 13 N. E. 129 ; Sims v. Waters, 
65 Ala. 445. 

':"'Strict settlement. This phrase ,vas former
ly used to denote a settlement whereby land 
was limited to a parent for life, and after his 
death to his first and other sons or children 

. in tail, with trustees interposed to preserve 
contingent remainders. 1 Steph. Comm. 332, 
333. In England, a settlement to the use 
of the settlor for life, and after his death to 
the use that his widow may receive a rent 
charge (or joInture), subject to these life 
interests, to trustees for a long term of years 
in trust to raise by mortgage on the term a 
sum ,of money for the portions for his young

er children, and subject thereto' to the use of 
his first and other sons successively and the 
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heirs male of their bodies, with the ultimate 
remainder in default of issue to the settlor 
in fee simple. 

-Voluntary settlement. A settlement of prop
erty upon a wife or other beneficiary, made 
gratuitously or without valuable considera
tion. 

SETTLER. A person who, for the purpose 
of acquiring a pre-emption right, has gone 
upon the land in question, and is actually 
resident there. See Hume v. Gracy, 86 Tex. 
671, 27 S. W. 584 ; Davis v. Young, 2 Dana 
(Ky.) 29-9 ; McIntyre v. Sherwood, 82 Cal. 
139, 22 P. 937. 

SETTLO R. The grantor '01' donor in a deed 
of settlement. 

SEVER. To separate. When two joint de
fendants separate in the action, each plead
ing separately his own plea and relying upon 
a separate defense, they are said to sever. 
SEV E RABLE. Admitting of severance or 
separation, capable of being divided ; sepa
rable; capable of being severed from other 
things to which it was j oined, and yet main
taining a complete and independent existence. 
Huntington & Finke Co. v. Lake Erie Lum
ber & Supply Co. , 109 Ohio St. 488, 143 N. 
E. 132, 135 ; Regent Waist Co. v. 0: J. :�Lerri
son Department Store CD., 88 W. Va. 303, 
106 S. E. 712, 714 ; Kahn v. Orenstein, 12 
Del. Oh. 344, 114 A. 165, 167 ; State e� rel. 
lDol�an v. Dickey, 288 Mo. 92, 23i S. W. 582, 
585 ; Lawson v. Muse, 180 Mo. ApD. 35, 165 
S. W. 396, 397. 

SEVERAL. Separate ; individual ; inde
pendent ; severable. In this sense the word 
is distinguished from "joInt." Also exclu
sive ; individual ; appropriated. In this 
sense it is opposed to "common." Lawson 
Y. Muse; 180 Mo. App. 35, 165 S. W. 396, 
397 ; Dickson v. Yates, 194 IOv'va, 910, 188 
N. W. 948, 950, 27 A. L. R. 533 ; City of 
Momence v. Kirby, 315 Ill. 138, 146 N. E. 
142 ; Townsend v. Roof, 210 Mo. App. 293, 
237 S. "V. 189, 190 ; L. L. Satler Lumber Co. 
v. Exler, 239 Pa. 135, 86 A. 793, 798. 

SEVERAL ACT I O NS. Where a separate and 
distinct action is brought against each of two 
or more persons who are all liable to the 
plaintiff in respect to the same SUbject-mat
ter, the actions are said to be "several." If 
'aU the persons are joined as defendants in 
one and the same action, it is called a "joint" 

. action. 

SEVERAL I N H ER I TANCE. An inheritance 
conveyed so as to descend to two persons 
severally, by moieties, etc. 

SEVERA L  I SSUES. This occurs where· 
there is more than one issue involved in a 
case. 3 Steph. Comm. 560. 

. 

As to several "Counts," ."Covenant," " D� 
mise,'" "Fishery;" "Tail," and "Tenancy," see
those titles� 
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SEVERALLY. Distinctly, separately, apart 
from others. State Nat. Bk. v. Reilly, 124 
Ill. 471, 14 N. E. 657. When applied to a 
number of persons the expression severally 
liable 'usually implies that each one is liable 
alone. Pru"yn v. Black, 21 N. Y. 30l. 

SEVERAL TY. A state of separation. An 
. -estate in severalty is one that is held by a 

person in his own right only, without any 
-other person being joined or connected with 
him, in point of interest, during his estate 
therein. 2 BI. Comm. 179. 

The term "severalty" is especially applied, 
in England, to the case of adjoining meadows 
undivided from each other, but belonging, 
either permanently or in what are called 
"shifting severalties," t-o separate owners, 
and held in severalty until the crops have 
been carried, when the whole is thrown open 
as pasture for the cattle of all the owners, 
and in some cases for the cattle of other 
persons as well ; each owner is called a "sev
eralty owner," and his rights of pasture are 
called "severalty rights," as oppo8ed to the 
rights of persons not owners. Cooke, Incl. 
Acts, 47, 163n. 

SEVERALTY, ESTATE I N. An estate which 
is held by the tenant in his own right only, 
without any other being joined or connected 
with him in point of interest during the con
tinuance of his estate. 2 Bl. Com. 179. 

SEV E RANCE. 
I n  Pleading  

Separation ; division. The separation by 
-defendants in their pleas ; the adoption, by 
several defendants, of separate pleas, instead 
of joining in the same plea. Steph. PI. 2m. 

I n  Estates 

The destruction of any one of the unities 
of a joint tenancy. It is so 'called because 
the estate is no longer a joint tenancy, but 
is severed. 

The word "severance" is also used to sig
nify the cutting of the crops, such as corn, 
grass, etc., or the separating of anything from 
the realty. Brown. 

SEV E R E. Within the meaning of a life in
surance policy, severe illness means such an 
illness as has, or ordinarily does have, a per
manent, detrimental effect upon the physical 
system. Boos v. Life Ins. Co., 64 N. Y. 236 ; 
Pickens v. Security Ben. Ass'n, 117 Kan. 475, 
231 P. 1016, 1019, 40 A. L. R. 654. 

SEXBlNDBlfI 

to drain off surplus water into the sea. Cow
ell. Properly, a trench artificially made for 
the purpose of carrying water into the sea, 
(or a river or pond.) Crabb, Real Prop. § 
113 ; Bennett v. New Bedford, 110 Mass. 433. 

In its modern and more usual sense, an 
artificial (usually u'nder-ground or covered) , 
channel used for the drainage of two or more 
separate buildings. See Valparaiso v. Parker, 
148 Ind. 379, 47 N. E. 330 ; Fuchs v. St. 
Louis, 167 Mo. 620, 67 S. W. 610, 57 L. R. 
A. 136 ; State Board of Health v. Jersey 
City, 55 N. J. Eq. 116, 35 A. 835 ; Aldrich 
v. Paine, 106 Iowa, 461, 76 N. W. 812. 

In this sense the term is  opposed to "drain," which 
is a channel used for carrying off the drainage of 
one building or set of buildings in one curtilage. 
Sweet. See, also, [1894] 1 Q. B. 233. 

"Sewers" differ from "drains" only in that the 
former are in cities, and generally covered over, 
while the latter are in rural communities, and open. 
Pioneer Real Estate Co. v. City of Portland, 247 P. 
319, 321, 119 Or. 1. See, 3;lso, Barton v. Drainage 
Dist. No. 30, 294 S. W. 418, 419, 174 Ark. 173. 

Commissioners of Sewers 

In English law. The court of commission
ers of sewers is a temporary tribunal erect
ed by virtue of a commission under the great 
seal. Its jurisdiction is to overlook the re
pairs of sea-banks and sea-walls, and the 
cleansing of public rivers, streams, ditches, 
and other conduits ,whereby any' waters are 
carried off, and is confined to such county or 
particular district as the commission express
ly names. Brown. 

Publ ic Sewer 

One which serves the public and connects 
with and receives the discharges from dis
trict sewers. Rush v. Grandy, 66 Mont. 222, 
213 F. 242, 243. See, also, Williams v. Hybsk
mann (Mo. App.) 247 s. W. 203, 206 ; Schwabe 
v. Moore, 187 Mo. App. 74, 172 S. W. 1157, 
1159. 

Sewer O utlet 

As used in a statute, that portion of a 
sewer which serves no other purpose than 
to connect the sewer system with the point 
of discharge. Mogaard v. Robinson, 48 N. D. 
859, 187 N. W. 142, 143. 

Trunk Sewer 

One which bears the same relation to a 
system of sewers , that the trunk of a tree 
bears to its branches. Rush v. Grandy, 66 
Mont. 222, 213 P. 242, 243. 

SEX. The sum of the peculiarities of struc
SEWAGE SYST EM. A system of sewers for ture and function that distinguish a male 
the drainage of foul waters of a community. from a female organism ; the character of 
Pioneer Real Estate Co. v. City of Portland, being male or female. 'Webster, DicL 
119 Or. 1, 247 P. 319, 321. 

SEXAGES I MA S U N DAY. In ecclesiastical 
SEW ARD, or SEAWARD. One who guards ' law. The second Sunday before Lent, being 
the sea-coast ; custos maris. about the sixtieth day before Easter. 

SEWER. A fresh-water trench or little riv- SEXH I ND E N I .  In Saxon law. The middle 
er, encompassed with banks on both sides, thanes, valued at 6008. 



SEXTANS 

SEXT ANS. Lat. In Roman law. A sub
division of the as, containing two unciw ; the 
proportion of two-twelfths, or one-sixth. 2 
Bl. Comm. 462, note. 

SEXT ARY. In old records. An ancient meas
ure of liquids, and of · dry commodities ; a 
quarter Or sea,m. Spelman. 

SEXTERY LANDS. Lands given to a church 
or religious house for maintenance of a sex
ton or sacristan. Cowell. 

SEXTO N. An attendant or car�-taker in a 
church building, usually with care of the at
tached burying ground. 

SEXTUS D E CRETALI U M .  Lat. The sixth 
(book) of the decretals ; the sext, or sixth de
cretal. So called because appended, in the 
body of the canon law, to the five books of the 
decretals of Gregory IX. ; it consists of a col
lection of supplementary decretals, and was 
published A. D. 1298. Butl. HO'!". JUl'. 172 ; 
1 Bl. Comm. 82. 

SEX UAL D I SEASES . . Synonymous with ve
nereal diseases. State v. Hollinshead, 77 Or. 
473, 151 P. 710, 711. 

SEXUAL I NST I NCT, I NV E RS I O N  A N D  
P E RV E RS I ON O F. See Insanity ; Pederas
ty ; Sodomy. 

SEXUAL I NTERCOU RSE. Carnal copula
tion of male and female, implying actual pen
etration of the organs of the latter. State 
v. Frazier, 54 Kan. 719, 39 P. 822 ; People v. 
Marino, 33 Cal. App. 448, 165 P. 564, 565, ; 
Williams v. State, 92 Fla. 125, 109 So. 305, 
306. 
SHACK. In English law. The straying and 
escaping of cattle out of the lands of their 
owners into other uninclosed land ; an inter
commoning of cattle. 2 H. BI. 416. 

It sometimes happens that a number of ad
jacent fields, though held in severalty, i,. e., 
by separate owners, and cultivated separate
ly, are, after the crop on each parcel has been 
carried in, thrown open as pasture to the 
cattle of all the owners. "Arable lands cul
tivated on this plan are called 'shack fields,' 
and the right of each owner of a part to feed 
cattle over the whole during the autumn and 
winter is known in law as 'common of shack,' 
a right which is distinct in its nature from 
common because of vicinage, though some
times said to be nearly identical with it." El
ton, Commons, 30 ; Sweet. 

. SHAFT.  An opening in the ground or in 
structures. Franklin v. Webber, 93 Or. 151, 
182 P. 819, 820. 

SHALL. As used in statutes, contracts, or the 
like, this word is generally imperative or man- . 
datory. State v. Meeker, 182 Ind. 240, 105 N. 
E. 906, 907 ; McDunn v. Roundy, 191 Iowa, 

, 976, 3.81 N. W. 453, 454 ;  Bay State St. Ry. 
Co. v. City of Woburn, 232 l\Iass. 201, 1 22 N. 
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E. 268 ; Ladies of the Maccabees v. Hand, 235 
Mich. 459, 209 N. W. 581, 583 ; State ex reI. 
Stevens v. Wurdeman, 295 Mo. 566, 246 S. W. 
189, 194 ; State v. Dilworth, 80 Mont. 102, 258 
P. 246, 248 ; Eddy v. State Board of Embalm
ers, 40 Nev. 329, 163 P. 245, 246 ; People v. 
Allied Architects' Ass'n of Los Angeles, 201 
Cal. 428, 257 P. 511, 514 ; People v. Gowasky, 
244 N. Y. 451, 155 N. E. 737, 742, 58 A. L. R. 
9 ;  Davis v. Board of Education of Beaufort 
County, 186 N. C. 227, 119 S. E. 372, 374 ; State 
v. Klingler, 114 Ohio St. 212; 151 N. E. 47, 48 ; 
Ash v. Chas. F. Noble Oil & Gas Co., 96 Okl. 
211, 223 P. 175, 179 ; Noecker v. Woods, 259 
Pa. 160, 102 A. 507, 509 ; State v. Reeves, 112 
S. C. 383, 99 S. E. 841, 842 ; Johnson v. Baker, 
149 Tenn. 613, 259 S. W. 909, 910 ; Mitchell v. 
Hancock (Tex. Civ. App.) 196 S. W. 694" 700 ; 
McLaren v. State, 82 Tex. Cr. R. 449, 199 S. 
W. 811, 812 ; U. S. ex reI. Arcara v. Flynn (D. 
0.) 11 F.(2d) 899, 900 ; U. S. v. Two Hundred 
and Sixty-Seven Twenty-Dollar Gold Pieces 
(D. C.) 255 F. 217, 218 ; Baer v. Gore, 79 W. 
Va. 50, 90 S. E. 53Q, 531, L. R. A. 1917B, 723. 
But it may be construed as merely permissiYe 
or directory, (as equivalent to "may,") to car
ry out the legislative intention and in cases 
where no right or benefit to any one depends 
on its being taken in the imperative sense, 
and where no public or private right · is im
paired by its interpretation in the other sense. 
See Wheeler v. Ohicago, 24 Ill. 105, 76 Am. 
Dec. 736 ; People v. Chicago Sanitary Dist., 
184 Ill. 597, 56 N. E. 953 ; Madison v. Daley 
(C. C.) 58 F. 753 ; Cake v. City of Los Angeles, 
164 Cal. 705, 130 P. 723, 725 ; City of Colorado 
Springs v. Street, 81 Colo. 181, 254 P. 440, 
441 ; Civil Township of Hudson v. Smith, 182 
Ind. 260, 106 N. E. 359, 360 ; City of Des 
Moines v. Manhattan Oil Co., 193 Iowa, 1096, 
188 N. �. 921, 23 A. L. R. 1322 ; Elless v. State 
Bank of Rantoul, 108 Kan. 403, 199 P. 875, 
877 ; Horning v. Fiscal Court of Caldwell 
County, 187 Ky. 87, 218 S. W. 989, 992 ; Town 
of Milton v. Cook, 244 Mass. 93, 138 N. E. 589, 
590 ; Grimsrud v. Johnson, 162 Minn. 98, 202 
N. W. 72, 73 ; Jones v. St. Louis-San Fran
cisco Ry. Co. (Mo. Sup.) 253 s. W. 737, 739 ; , 
Reed v. Wellman, 110 Neb. 166, 193 N. W. 261, 
262 ; Sheldon v. Sheldon, 100 N. J. Eq. 24, 134 
A. 904, 905 ; Munro v. State, .223 N. Y. 208, 
119 N. E. 444, 445 ; State v. Barnell, 109 Ohio 
St. 246, 142 N. E. 611, 614 ; Commonwealth v. 
Powell, 249 Pa. 144, 94 A. 746, 747 ; Walker 
v. Hirsch Cooperage Co. (Tex. Com. App.) 236 
S. W. 710, 712 ; Spaulding & Kimball v. lEtna 
Chemical Co., 98 Vt. 169, 126 A. 588, 589. Al
so, as against the government, it is to be con
strued as "may," unless a contrary intention 
is manifest. Cairo & Fulton R. Co. v. Hecht, 
95 U. S. 170, 24 L. Ed. 423. 

Although the word usually denotes an obli
gation, it also implies an element of futurity. 
State v. Griffin, 85 N. J. Law, 613, , 90 A. 259, 
260 ; Cunningham v. Long, 125 Me. 494, 135 
A. 198, 200 ; Hemsley v. McKim, 119 Md. 431, 
87 A. 506, 511 ; Albright v. Van Voorhis (N. 
J. Oh.) 104 A. 27, 29. 
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SHAM. False ;-said of a pleading. Germo
fert Mfg. Co. v. Castles, 97 S. C. 389, 81 S. E. 
665, 666 ; Segerstrom v. Holland Piano Mfg. 
Co., 160 Minn. 95, 199 N. W. 897, 898. A sham 
pleading is therefore one good in form, but 
false in fact. Bollen v. Woodhams, 68 Colo. 
322, 190 P. 427. 

For sham "Answer," "Plea," and "Reply," 
see those titles. 

SHANGHAI .  To drug, intoxicate, or render 
insensible and ship as a sailor,-llsually to 
secure advance money or a premium. Web
ster, Dict. 

Under federal law, procuring or inducing, or at
tempting to do so, by force, or threats, or by rep
resentations which one knows or believes to be un
true, or while the person is iIitoxicated or under 
the influence of any drug, to go on board of any 
vessel, or agree to do so, to perform service or la
bor thereon, such vessel being engaged in inter- . 
state or foreign commerce, on the high seas or any 
navigable water of the United States, or knowing
ly to detain on board such vessel such person, so 
procured or induced, or knowingly aiding or abet
ting such things, is  an offense. See 18 USCA § 144. 

SHARE, v. To partake ; enjoy with others ; 
have a portion of. Cook v. Worthington, 116 
Ark. 328, 173 S. W. 395, 396 ; People v. Sigers, 
217 Mich. 578, 187 N. W. 373, 374. 

SHARE, n. A portion of anything. A whole 
may be divided into shares which may or may 
not be equal. Hellings v. Wright, 29 Cal. 
App. 649, 156 P. 365, 367. 

In the law of corporations and joint-stock 
companies, a definite portion of the capital of 
a company. 

A share of corporate stock is the right which the 
shareholder has to participate according to the 
number of shares in the surplus profits of the cor
poration on a division and in the assets or capital 
stock remaining after payment of its debts on dis
solution, and is created by the joint action of the 
corporation and the shareholder, and imports a con
tribution to the capital stock by the shareholder 
and acceptance thereof by th8 corporation. United 
States Radiator Corporation v. State, 208 N. Y. 144, 
101 N. E. 783, 785, 4(j L. R. A. (N. S.) 585. See, also, 
Hook v. Hoffman, 16 Ariz. 540, 147 P. 722, 725 ; Hayes 
v. St. Louis Union Trust Co., 317 Mo. 1028, 298 S. 
W. 91, 97, 56 A. L. R. 1276 ; In re Sutherland (D. C.) 
21 F. (2d) 667, 670 ; Turner v. Cattleman's Trust Co. 
of Ft. Worth (Tex. Com. App.) 215 s. W. '831, 832. 

-Share and share alike. In equal shares or 
proportions. Jenne v. Jenne, 271 Ill. 526, 111 
N. E. 540, 543 ; Rogers v. Burress, 199 Ky. 766, 
251 S. W. 980, 981. The words commonly in
dicate per capita division ; Burton v. Cahill, 

S·HEADING 

is entitled to a certain number of shares ; it 
is prima facie evidence of his title thereto. 
Lind!. Partn. 150, 1187. See. also. Frank Gil
bert Paper Co. v. Prankard. 204 A.pp. Div. 83, 
198 N. Y. S. 25, 28 ; Furr v. Chapman (Tex. 
Com. App.) 286 S. W. 171, 172. 

SHARE-WAR RANT. A share-warrant to 
bearer is a warrant or certificate under the 
seal of the company, stating. that the bearer 
of the warrant is entitled to a certain num-. 
ber or amount of fully paid up shares or 
stock. Coupons for payment of dividends 
may be annexed to it. Delivery of the share
warrant operates as a transfer of th.e shares 
or stock. Sweet. 

SHARE H O L D E R. Strictly, a person who has 
agreed to become a member of a corporation 
or company, and with respect to whom all the 
required formalities have been gone through ; 
e. g., Signing of deed of settlement, regis
tration, or the like. A shareholder by estop
pel is a person who has acted and been treat
ed as a shareholder, and consequently has 
the same liabilities as i.f he were an ordinary 
shareholder. Lindl. Partn. 130. See Beal v. 
Essex Sav. Bank, 67 Fed. 816, 15 C. C. A. 128 ; 
State v. Mitchell, 104 Tenn. 336, 58 S. W. 365 ; 
McCandless v. HaSkins (D. C.) 20 F.(2d) 688, 
691. 

SHARP. A "sharp" clause in a mortgage or 
other security (or the whole instrument de
scribed as "sharp") is one which empowers 
the creditor to take prompt and summary ac
tion upon default in payment or breach of 
other conditions. 

SHARPI  NG C O RN.  A customary , gift of 
corn, which, at every Ohristmas, the farmers 
in some parts of England give to their smith 
for sharpening their plow-irons, harrow-tines, 
etc. Blount. 

SHASTE R. In Hindu law. The instrument 
of government or instruction ; any ·book of 
instructions, particula rly containing Divine 
ordinances. Wharton. 

SHAVE. Sometimes used to denote the aet 
of obtaining the property of another by op
pression and extortion. Also used in an in
nocent sense to denote the buying of existing 
notes and other securities for money, at a 
discount. Hence to charge a man with using 
money for shaving is not libelous por se. See 
Stone v. Cooper, 2 Denio (N. Y.) 301 ; Trent
ham v. Moore, 111 Tenn. 346, 76 S. W. 904 ; 
Bronson v. Wiman, 10 Barb. (N. Y.) 428. 

192 N. C. 505, 135 S. E. 332, 335 ; and they SHAW. 
may be applied to a division between classes In old English law. A wood. Co. 

as well as to a division among individuals ; Litt. 4b. 

Laisure v. Richards, 56 Ind. App. 301, 103 N. SHAWATORES. Soldiers. Cowell. 
E. 679, 682 ; Tucker v. Nugent, 117 Me. 10, 102 
A. 307, 310. . SH EAD I NG.  A riding, tithing, or division in 

-Share-certificate. A share-certificate is an 
instrument under the seal of the company, 
certifying that the person therein named 

BL.LAw DICT. (3D ED. ) -I02 

the Isle of Man, where the whole island is 
divided into six sheadings, in each of which 
there is a coroner or chief constahle appoint
ed by a delivery of a rod at the Tillewald 



SHEEP 

court or annual convention. Kipg, Isle of 
Man, 7. 

SH E E P. A term which ordinarily includes 
rams, ewes, . and lambs. Panhandle & S. F. 
Ry. Co. v. Bell (Tex. Oiv. App.) 189 S. W. 1097, 
1101. But in the Stat. 7 & 8 Geo. IV, c. 29, 
§ 25, making it a felony to steal any "ram, 
ewe, sheep, or lamb," the word "sheep" 
should be used in indictments only when it 
is intended to refer to a wether more than 
a year old. Rex v. Birket, 4 Oar. & P. 216. 

S H E E P-H EAVES. Small plots of pasture, 
in England, often in the middle of the waste 
of a manor, of which the soil may or may 
not be in the lord, but the pasture is private 
property, and leased or sold as such. They 
principally occur in the northern counties, 
(Cooke, Incl. Acts, 44,) and seem to be cor
poreal hereditaments, (Elton, Commons, 35,) 
although they are sometimes classed with 
rights of common, but erroneously, the right 
being an exclusive right of pasture. Sweet. 

S H E E P-S I LV E R. A service turned into mon
ey, which was paid in respect that anciently 
the tenants used to wash the lord's sheep. 
Wharton. 

S H E E P-SK I N. A deed ; so called from the 
parchment it was written on. 

SHEEP-WALI<. A right of sheep-walk is 
the same thing as a fold-course, (q. v.) El
ton, Oommons, 44. 

SH EET I  NG. In a technical sense, a form of 
pile driving, being the lining of timber to 
a caisson ",r cofferdam formed of sheet piles 
or piles with flanking between them. Maz
zarisi v. Ward & Tully, 156 N. Y. S. 964, 170 
App. Div. 868. 

S H E LL SHOCK. This denotes not a distinct 
type ' of nervous disorder, but a condition pro
duced on certain organisms by sudden fear, 
or by highly exciting causes ; it is a form of 
neurosis ; it is not settled, general insanity, 
but a functional nervous disease, and not due 
to organiC changes. People v. Gilberg, 240 P. 
1000, 1002, 197 Oal. 306. See, also, Shock. 
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Intimately connected with the quantity of es- ." 
tate which a tenant may hold in realty is the an
tique feudal doctrine generally known as the "Rule 
in Shelley's Case," which is reported by Lord Coke 
in 1 Coke, 93b (23 Eliz. in C. B.) .  This rule was 
not first laid down or established in that case, but 
was then simply admitted in argument as a well
founded and settled rule of law, and has always 
since been quoted as the "Rule in Shelley's Case." 
Wharton. The rule was adopted as a part of tht' 
common law of this country, and in many of the 
states still prevails. It has been abolished in most 
of them. 

S H E LT E R. This term, in a statute relat
ing to the provision of food, clothing, and 
shelter for one's children, means a home with 
proper environments, as well as protection 
from the weather. Hummel v. State, 73 Ind. 
App. 12, 126 N. E. 444, 446. 

SHEREFFE. The body of the lordship of 
O�rdiff in South Wales. excluding the mem
bers of it. Powel, Hist. Wales, 123. 

S H E R I F F. 

I n  American Law 
The chief executive and administrative 

officer of a county, being chosen by popular 
election. His principal duties are in aid of 
the criminal courts and civil courts of rec
ord ; such as serving process, summoning 
juries; executing judgments, holding judicial 
sales and the like. He is also the chief con
servator of ' the peace within his territorial 
jurisdiction. See State v. Finn, 4 Mo. App. 
352 ; Oom. v. Martin, 9 Kulp (Pa.) 69 ; In re 
Executive Oommunication, 13 Fla. flS7 ; 
Pearce V. Stephens, 18 App. Div. 101, 45 N. 
Y. Supp. 422 ; Denson v. Sled�e, 13 N. C. 140 ; 
Hockett v. Alston, 110 F. 912, 49 O. C. A. 
180 ; Harston v. Langston (Tex. Oiv. App.) 
292 S. 'V. 648, 650. When used in statutes, 
the term may include a d·eputy sheriff. Lim
ier V. Town of GreenviUe, 174 N. G. 311, 93 
S. E. 850, 853. 

I n Engl ish Law 

The principal officer in every county, who 
has ' the transacting of the publie business of 
the county. He is an officer of great antiqui
ty, and was als�) called the "shire-reeve," 
"reeve," or "bailiff." He 1s called in Latin 
"vice-comes," as being the deputy of the earl 

S H ELLEY'S CASE, R U LE I N. "When the or comes, to whom anciently the custody of 
ancestor, by any gift or conveyance, taketh the shire was committed. The duties of the 
an estate of freehold, and in the same gift or sheriff principally consist in executing writs, 
conveyance an estate is limited, either medi- precepts, warrants from justices of the peace 
ately or immediately, to his heirs in fee or in for the apprehension of offenders, etc. 
tail, 'the heirs' are words of limitation of the Brown. 
estate, and not words of purchase." 1 Coke, I n Scotch Law 

104 ; Walker v. Butner, 187 N. O. 535, 122 The office of sheriff differs somewhat from 
S. E. 301, 302 ; Winchell v. Winchell, 259 the same office under the English law, being, 
Ill. '471, 102 N. E. 823, 824 ; Stout v. Good, from ancient times, an office of important ju-
245 Pa. 383, 91 A. 613, 615 ; Tyndale v. Mc- dicial power, as well as ministerial. The 
Laughlin, 84 N. J. Eq. 652, 95 A.. 117, ' 119 ; , sheriff exercises a jurisdiction of considera
Jenkins v. Hogg, 139 Va. 682; 124 S. E.. 392, ble extent, both of civil and criminal char-
394 ; Gordon v . .  Gadwalader, 164 Cal. 509, aeter, whieh is, in a proper sense, judicial, 
130, P .. 18, 19 ; McHatton's Estate v. Peale',s in . addition \.to powers resembling those of an 
Estate (Tex. Oiv. App.) 248 S. W. 103, 105. English sheriff. TomUn� ; Bell. 

BL.LAw DwT. (3D ED�) 
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In General 

-Deputy sh.erlff. See Deputy. 

SHIFTING STOOK or MERO�ANDI8B 

abolished till 1887. It had a limited criminal 
jurisdiction. 

-High sheriff. One holding the office of sher- S H E R I F FALTY, or SH R I EVALTY. The time 

iff, as distinguished fr.om his deputies or as- of a man's being sheriff. O.owell. The term 

sistants or under sheriffs. of a sheriff's .office. Also, the office itself. 

-Pocket sheriff. In English law. A sheriff 
appointed by the sole authority of the crown, 
without the usual form of nomination by the 
judges in the exchequer. 1 Bl. Comm. 342 ; 
3 Steph. Oomm. 23. 

SH E R I FF CLERI(. The clerk of the sheriff's 
court in Scotland. 

S H E R I  FFW I C I{. The jurisdiction of a 
sheriff. Called, in modern law, "bailiwick." 
The office .of a sheriff. 

SHERRERi E. A word used by the authori
ties of the Roman Church, to specify con
temptuously the technic<il parts of the law. 
as administered by non-clerical lawyers. 
Wharton. 

SH E R I FF DEPUTE. In Sc.otch law. The 
principal sheriff of a county, who is also a SHEWER. In the practice of the English 

judge. high court, when a view by a jury is ordered, 
persons are named by t.he court to sh.oW the 

S H E R I  FF ·GELD. A rent formerly paid by property to . be viewed, and are hence caIled 
a sheriff, and it is prayed that the sheriff in "shewers." There is usually a shewer on 
his account may be discharged thereof. R.ot. behalf of each party. Archb. Pl'. 339, et seq. 
ParI. 50 Edw. III. 

SH E R I F F.TOOTH. In English law. A ten
ure by the service of providing entertainment 
for ·the sheriff at his county courts. An an
cient tax on land in Derbyshire. A common 
tax formerly levied for the sheriff's diet. 
Cowell ; Whart.on. 

. S H E R I FF'S C O U RT. The court held hefore 
the sheriff's deputy, that is, the under-sher
iff, and wherein actions are brought for re
covery of debts under £20. 'Writs .of inquiry 
are also brought here to be executed. The 
sheriff's court for the county of Middlesex 
is that wherein damages are assessed in prop
er ca:ses after trial at Westminster. Brown. 

S H E R I FF'S C O U RT I N  LONDON.  A tribu
nal having cognizance of personal actions un
der the London (city) Small Debts Act of 185·2. 
See 3 Steph. Oomm., 11th ed. 30� n., 301, 449, 
note (1) ; 3 Bla. Comm. 80, note (j) . 

S H E R I FF'S J U RY. In practice. A jury com
posed of no determinate number, but which 
may be more or less than twelve, summoned 
by the sheriff for the purposes of an inquisi
tion or inquest of office. 3 Bl. Comm. 258. 

S H E R I FF'S O F F I CERS. Bailiffs, who are ei
ther bailiffs of hundreds or bound�bailiffs. 

S H E R I FF'S SA LE. See Sale. 

S H E R I FF'S TO U RN. A court of record in 
England, formerly held twice every year, 
within a month after Easter and Michaelmas, 
be·fore the sheriff, in different parts of the 
county. It was, indeed, only the turn or 1'.0-
tation of the sheriff to keep a court-leet in 
each respective hundred. This was the great 
court-leet of the county, as the county c.ourt 
is the court-baron ; for out of this, for the 
ease of the sheriff, was taken the court-leet 
or view of frank-pledge. 4 Bl. Oomm. 273. 
It was . obsolete in C.oke's time, but was not 

S H EW I NG. In English law. T.o be quit of 
attachment in a court, in plaints shewed and 
not avowed. Obsolete. 

SH I FT MARRI AGE. "When a man died 
having debts which his widow was unable 
to pay, she was obliged, if she contracted a 
sec.ond marriage, to leave her clothes in the 
hands of the creditors, and to go through the 
ceremony in her shift. Gradually, howeyel', 
the ceremony was mitigated by the bride

. groom lending her clothes for the occasion." 
Said by Lecky, Hist. of Eng. 18th Cent., IV. 
p. 23, to be a curious relic .of a standard of 
commercial integrity which had long since 
passed away. 

SH I FT I NG. Changing ; varying ; passing 
from one person to another by -substitution. 

SH I FT I NG C LAUSE. In a settlement, a 
clause by which some other mode of devolu
tion is substituted for that primarily pre
scribed. Examples .of shifting clauses are : 
The ordinary name and arms clause, and the 
clause of less frequent occurrence by which 
a -settled estate is destined as the foundation 
of a second family, in the event Of the elder 
branch becoming otherwise enriched. These 
shifting clauses take effect under the stat
ute of uses. Sweet. 

SH I FT I NG R ISI{. In . insurance, a risk cre
ated by a contract of insurance on a stock 
of merchandise, or .other similar property, 
which is kept for sale, or is -subject to change 
in items by purchase and sale ; the policy be
ing conditioned to cover the goods in the stock 
at any and all times and not to be affected by 
changes in its compositi.on. Farmers' etc., 
Ins. Ass'n v. Kryder, 5 Ind'. App. 430, 31 N. 
E. 851, 51 Am. St. Rep. 284. 

SH I FT I N G SEVERALTY. See Severalty. 

SH I FT I NG STOCI{ O F  M E RCHAND I SE. A 
stock of merchandise subject to change from 
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time to time, in the course of trade by pur
chases, sales, or other transadions. Lader
burg v. Miller (0. C. A.) 210 F. 614, 617. 

SH I FT I NG T H E  B U RDEN O F  PRO O F. 
Transferring it from one party to the other, 
or from one side of the case to the other, 
when he upon whom it rested originally has 
made out a prima facie case or defense by 
evidence, of such a character that it then 
becomes incumbent upon the other to rebut 
it by contradictory or defensive evidence. 

SH I FT I NG USE. See Use. 

SH I LLI  NG. In English law. The name of 
an English coin, of the value of one-twentieth 
part of a pound. This denomination of 
money was also used in America, in colonial 
times, but was not everywhere of uniform 
value. 

S H I N-P LAST E R.. Formerly, a jocose term 
for a bank-note greatly depreciated in value ; 
also for paper money of a denomination less 
than . a dollar. Webster, Diet. See Madison 
Ins. Co. v. Forsythe, 2 Ind. 483. 

SH I N N EY. A local name for a homemade 
whisky. State v. McClinton, 152 La. 632, 94 
So. 141, 142. 

SH I P, 'V. In maritime law. To engage to 
serve on board a vessel as a seaman. 

To put on board a ship ; to send by ship. 
Harrison v. Fortlage, 161 U. S. '57, 16 S. Ct. 
488, 490, 40 L. Ed. 616. To place (gOOds) on 
board of a vessel for the purchaser or con
signee, to be transported at his risk. Fisher 
v. Minot, 10 Gray (Mass.) 262 ; . Krauter v. 
Menchacatorre, 202 App. Div. 200, 195 N. Y. 
S. 3-61, 363. 

In a broader sense, to transport. Burton 
v. State, 135 Ark. 612, 206 S. W. 51, 52. To 
deliver to a common carrier for transporta
tion. State v. Bayer, 93 Ohio St. 72, 112 N. 
E. 197, 198 ; Horner v. Daily, 77 Ind. App. 
378, 133 N. E. 585, 587. To send away, to 
get rid of. Bird v. State, 131 Tenn. 518, 175 
S. W. 554, 556, Ann. Cas. 1917A, .634. 

SH I P, n. A vessel of any kind employed in 
navigation. In a more restrided and more 
technical sense, a three-masted vessel nkvi
gated with sails. U. S. v. Kelly, 4 Wash. C. 
C. 528, Fed. Cas. No. �5,516. 

Nautical men apply the term "ship" to distin
guish a vessel having three masts, each consisting 
of a lower mast, a topmast, and a topgallant mast, 
with their' appropriate rigging. In familiar lan
guage, it is usually employed to distinguish any 
large vessel, however rigged. Tomlins. And see 
Cope v. Vallette Dry-Dock Co. , U9 U. S. 625, 7 Sup. 
Ct. 336, 30 L. Ed. 501 ; U. S. v. Open Boat, 27 Fed. 
Cas. 347 ; Raft of Cypress Logs, 20 Fed. Cas. 170 ; 
Tucker v. Alexandroff, 183 U. S. 424, 22 Sup. ct. 195, 

4e L. Ed. 264 ; King v. Greenway, 71 N. Y. 417 ; U. 

S. v. Dewey, 188 U. S. 254, 23 Sup. Ct. 415, 47 L. Ed. 
463 ; Swan, v. · U. S., 19 Ct. .01. 62 ; The st. Louis, 48 
F. 312. See Wood ' v. Two Barges (C. C.) .46 F. 204, 

as to what is not a ship. 
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In law, the term has a very wide signification, 
dependent to a greater' or less degree on the con
text. It may include steam-boats, sailing vessels, 
canal-boats, barges, and every structure adapted to 
be navigated from place to place for the transpor
tation of merchandise or persons. Civ. Code Cal. 
§ 960. 

An agreement
' 

to construct an ocean going ship 
is performed by the construction of an ocean going 
barge suitable for a cargo carrying steamer, since 
the hull and spars constitute the ship. Bell v. First 
Nat. Bank of Rockport (Tex. Civ. App.) 226 S. W. 
1107. 

Ex Ship ' 
These words in a contract of sale are not 

restricted to any particular ship, and by the 
usage of merchants simply denote that the 
property in the goods shall pass to the buyer 
upon their leaving the ship's tackle, and that 
he shall be liable for all subsequent charges 
of landing. They do not constitute a condi
tion of the contract but are inserted for the 
benefit of the seller. Harrison v. FOl"tlage, 
161 U. S. 57, 16 S. Ct. 488, 40 L. Ed. 616. 

Ge'neral Ship 

Where a ship is not chartered wholly to 
one person, but the owner offerS her generally 
to carry the goods of all comers, or where, 
if chartered to one person, he offers her to 
several subfreighters for the conveyance of 
their goods, she is called a "general" ship, a:s 
opposed to a "chartered" one. Brown. One 
which is employed by the charterer or owner 
on a particular voyage, and is hired to a 
number of persons, unconnected with each 
other, to convey their respective goods to the 
place of destination. Alexander Eccles & Co. 
v. Strachan Shipping Co. (D. C.) 21 F.(2d) 
653, 655 ; Ward v. Green, 6 Cow. (N. Y.) 173', 
16 Am. Dec. 437. 

Sh ip-Breaking 

In Scotch law. The offense of breaking in
to a ship. Arkley, 461. 

Ship-Broker 

An agent for the transaction of business 
between Ship-owners and charterers or those 
who ship cargoes. , Little Rock v. Barton, 33 
Ark. 444. 

Ship-Chandlery 

This is a term of extensive import, and in
cludes everything necessary to furnish and 
equip a vessel, so as to render her seaworthy 
for the intended voyage. Not only stores, 
stoves, hardware, and crockery have ibeen 
held to be within the term, but muskets and 
other arms also, the voyage being round Cape 
Horn to California, in the course of which 
voyage arms are sometimes carried for safe
ty. Weaver v. The S. G. Owens, 1 Wall. Jr. 
368, Fed. Cas. No. 17,310. 

Ship-Chan nel 

In rivers, harbors, etc., the C'hannel in 
which th& water is deep enough for. vessels 
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Qf large size, usually :marked out in harborEf to be on board all British ships. Those re
by buoys. The Oliver (D. C.) 22 Fed. 848. . quired by the law of nations to he on board 

neutral ships, to vindicate their title to that 
Sh ip- Damage character ; these are the pass port, sea-brief, 

In the charter-parties with the English or sea-letter, proofs of property, the muster
East India Company, these words occur. roll or r6Ze d/equipage, the charter�party, the 
Their meaning is, damage from negligence, hills of lading and invoices, the log-book or 
insufficiency, or bad stowage in the ship. ship's journal, and the Ibill of health. 1 
Abb. Shipp. 204. :Marsh. Ins. c. 9, § 6. See, also, Grace v. 

Ship-Maste,r Browne (C. O. A.) 86 F. 155. 
The- captain or master of a merchant ship, S H I P M ENT. The delivery of the goods with-

appointed and put in command by the owner, in the time required on some vessel, destined 
and having general control of the vessel and to the particular port, which the seller has 
eal'go, with power to bind the owner !by his reason to suppose will sail within a reason
Ia wfni acts and engagements in the manage- able time. It does not mean a clearance of 
ment of the ship. the vessel as well as putting the goods on 

board where there is nothing to indicate that Ship-Money 
the seller was eXipected to exercise any COll-

In English law. An imposition formerly trol over the clearance of the vessel or of her 
levied on port-towns and other places for fit- s'Uibseque�Jj; management. Ledon v. Have
ting out ships ; revived by Oharles I.,  and meyer, 121 N. Y. 179, 24 N. E. 297, '8 L. R. A. 
a1bolished in the same reign. 17 Car. I. c. 14. 245. See L. R. 2 App. Oas. 455 ; Stubbs v. 

Shi p's-Bi l l  Lund, 7 :Mass. 453, '5  Am. Dec. 63 ; Lamborn 
& 00. v. Log Oabin Products 00. (D. C.) 291 

The copy of the bill of lading retained by F. 435, 438. 
the master. It is not authoritative as to the The delivery of goods to a carrier and his 
terms of the contract of affreightment ; the issuance ()f a bill of lading therefor. Golden
bill delivered to the shipper must control, if berg v. Cutler, 189 App. Div. 489, 178 N. Y. 
the two do not agree. The Thames, 14 Wall. S. 522, 523. 
98, 20 L. Ed. 804. 

Ship's Com pany 
A term embracing all the officers of the 

ship, as well a'S the mariners or common sea
men, but not a passenger. U. S. v. Li'bby, 26 
Fed. Oas. 928 ; U. S. v. Winn, 28 Fed. Oas. 735. 

Ship,'s H u sband 
In maritime law. A person appointed by' 

the several part-owners of a ship, and usual
ly one of their num�r, to manage the con
cerns Oif the ship for the common benefit. 
Generally understood to he the general agent 
Qf the owners in regard to all the affairs of 
the ship in the home port. Story, Ag. § 35 ; 
3 Kent, Oomm. 151 ; Webster v. The Andes, 
18 Ohio, 187 ; :Muldon v. Whitlock, 1 Cow. 
(N: Y.) 307, 13 Am. Dec. 533 ; Gillespie v. 
Winberg, 4 Daly (N. Y.) 322 ; Mitchell v. 
Chambers, 43 :Mich. 150, 5 N. W. 57, 38 Am. 
Rep. 167 ; 4 B. & Ad. 375 ; 1 Y. & C. 326 ; 
Gould v. Stanton, 16 Oonn. 12. He cannot 
insure or bind the owners for premiums. 
Hewett v. Buck, 17 :Me. 147, 35 Am. Dec. 243 ; 
2 :Maule & S. 485 ; Foster v. Ins. Co., 11 Pick. 
(Mass.) 85 ; 5 Burr. 2627. 

Ship" s Papers 
The papers which must be carried by a ves

sel on a voyage, in order to furnish evidence 
()f her national character, the nature and des
tina tion of the cargo, and of compliance with 
the navigation laws. The ship's papers are 
()f two sorts: Those required by the law of a 
particular country ; such as the certificate of 
registry, license, charter-party, bills of lading 
and of health, required by the law of England 

A "shipment" does not consist in loading alone, 
but consists in complete delivery of goods by the 
shipper to the carrier for transportation, and ship
ment is not made until the shipper has parted with 
all control over the goods and nothing remains to 
be done by him to complete delivery. National Im
porting & Trading Co. v. E. A. Bear & Co., 324 Ill. 
346, 155 N. E. 343, 346. 

The transportation of goods. Pennsylvania 
R. 00. v. Oarolina Portland Cement Co. (C. 
C. A.) 16 F.(2d) 760, 761. 

Also, the property which is the subject of 
transportation. Pennsylvania R. Go. v. Caro
lina Portland Cement Co. (0. O. A.) 16 F.(2d) 
760, 761. An order. 'Young v. Flickinger, 75 
Cal. App. 171, 242 P. 516, 5!l7. A consignment 
of goods as delivered by the .carrier. Penn
sylvania R. 00. v. Kittanning Iron & Steel 
Mfg. Co., 268 Pa. 205, 100 A. 207, 208. 
SH I P P E R .  A Dutch word, signifying the 
master of a ship. It is mentioned in some 
statutes, and is now generally called "skip
per." Tomlins. 

One who ships goods ; one who puts goods 
on board of a vessel, for carriage to another 
place during her voyage and for delivery 
there, by charter-party or otherwise. One 
who signs a bill of lading as "shipper," un
less the contrary appe'ars, is presumably the 
consignor. New York Cent; R. 00. v. Singer 
Mfg. Co., 3 N. J. Misc. 1137, 131 A. 111, 114'-

Under federal statutes, one is a "shipper" who, 
although a consignee, exercises such direct con
trol over shipments of commodities consigned to 
him by another as enables him, by his own act, to 
procure for himself discriminations in respect to 
transportation service. U. S. v. Metropolitan Lum-
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ber Co. (D.  C . )  254 F. 335, 346. Thus, a forwarder 
of freight, who sends in his own name all the freight 
he can over a carrier, which, in consideration of 
the business thus obtained, pays him a commission 
or salary calculated on the freight moneys received 
by the carrier from him, is a "ship'per," and the 
payment in form of commission or salary or other
wise is a "rebate" or concession in violatiop. of the 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 
Stat. 380 (49 USCA § 6), and Elkins Act Feb. 19, 1903, 
c. 708, 32 Stat. 847, § 1, a s .  amended by Act .Tune 29, 
1906, c. 3591, 34 Stat. 587, § 2 (49 USCA § 41). U. S. 
'V. Lehigh Valley R. Co. (D. C.) 222 F. 685, 686. 

SH I P P E R'S O R D E R .  This term, as used in 
bills of lading, is well understood and means 
that the title remains in the shipper until he ' 
o·rders a delivery of the goods. B. W. McMa
han & Co. v. State Nat. Bank of Shawnee 
(Tex. Civ. App.) l60 S. W. 403, 404 ; B ennett 
v. Dickinson, 106 Kan. 9'5, 186 P. 1005. 

S H I P P I N G .  Ships in general ; ships or ves
sels of any kind intended for navigation. Re
lating to 'Ships ; as, shipping interests, ship
ping affairs, shipping 'business, shipping con
cerns. Putting on board a ship or vessel, or 
receiving on :board a ship or vessel. Webster, 
Dict. ; Worcester, Dict. 

The "law of shipping" is a comprehens,ive 
term for all that part of the maritime law 
which relates to ships and the persons em
ployed in or about them. It embraces such 
subjects as the building and equipment of 
vessels, their registration and nationality, 
their ownership and inspection, their em
ployment, (including charter-parties, freight, 
demurrage, towage, and salvage,) and their 
sale, transfer, and mortgage ; also, the em
ployment, rights, powers, and duties of mas
ters and mariners ; and the law relating to 
ship-brokers, ship-agents, pilots, etc. 

S H I P P I N G A RT I C L ES. A written agreement 
between the master of a vessel and the marin
ers, specifying the voyage 01" term for which 
the latter are shipped, and the rate of wages. 
See 46 USCA § 564. 

S H I PP I N G  C O M M I SS I O N E R. An officer of 
the United States, appointed by the several 
circuit courts, within their reRpective juris
dictions, for each port of entry (the same 
being also a port of ocean navigation), which, 
in the judgment of such court, may require 
the same ; his duties being to supervise the 
engagement and discharge of seamen ; to see 
that men engaged as seamen report on board 
at the proper time ; to facilitate the appren
ticing of persons to the marine service ; and 
other similar duties, such as may be required 
by law. 46 USCA §§ 541-549. 

SH I PW R EC K. The demolition or shattering 
'of a vessel, caused by her driving ashore or 
on rocks and shoals in the midseas, or by 
the violence of winds and waves in tempests. 
2 Arn. Ins. p. 734. 

"Shipwreck" within Revenue Act 1918, § 214a(6), 
40 Stat. '1066, allowing deduction from gross income, 

1622' 

does not mean complete loss ; damage to ship suf
fices, nor need such damage be caused by storms 
or other na,tural causes ; wreclr through collision. 
whether due to wrong or negligence of other vessel 
o r  of employee of wrecked ship, being sufficient. 
Shearer v. Anderson (C. C. A.) 16 F. (2d) 995, 99'0, 51 
A. L. R. 534. 

SH I RE. A Saxon word which signified a di
vision ; it was made up of an indefinite num
ber of hundredS-later called a county (Oorn
itartt(,8). 1 Steph. Com. 76. 

I n E n gl ish Law 
A county. So Galled because every cOllnty 

or shire is divided and parted by certain 
metes and bounds from another. Co. Litt. 50a. 

I n  General 
-I<nights of the shire. See Knight. 

-Shire-clerk. He that keeps the county court. 

-Shire-gemot, scire-gemote, scir-ge mot. (From 
the Saxon scw or 8cyre, county, shire, and 
genwte, a court, an assembly.) Variants of 
scyregernote (q. v.). See, also, Shire-mote, 

. intra. 

-Shire-man, o r  scyre- man. Before the Con
quest, the judge of the county, by whom 
trials for land, etc., were determined, Tom
lins ; Mozley & Whitley. 

-Sh ire- m ote. The assize of the shire, or the 
assembly of the ' people, was so called by the 
Saxons. It was nearly 'if not exactly, the 
same as the scyregemote, and in most respects 
corresponded with what were afterwards call
ed the "county courts." Brown. 

.-Shire-re,eve (spelled, also, ,Shire rieve, or 
Shire reve). In Saxon law. The reeve or 
bailiff of the shire. The viscount of the An
glo-Normans, and the 8heriff of later times. 
00. Litt. 168a,. 

S H O C I<. In medical jurisprudence. A sud
den and severe depression of the vital func
tions, particularly of the nerves and the cir
culation, due to the nervous exhaustion fol
lowing tra1lrna, surgical operation, or sudden 
and violent emotion, resulting (if not in 
death) in more or less prolonged prostration ; 
it is spoken of as being either physical or 
psychical, according as it is caused by dis
turbance of the bodily powers and functions 
or of · the mind. See Maynard v. Oregon R. 
Co., 43 Or. - 63, 72 P. 590. See, also, Shell 
shock. 

S H O O-FAA. In Mohammedan law. Pre-emp
tion, o� a power of possessing property which 
has been SOld, by paying a sum equal to that 
paid by the purchaser. Wharton. 

S H OOT. To strike with something shot ; to 
hit, wound, or kill, with a missile discbnrged 
from a weapon ; and the missile meant in 
such cases is the arrow, bullet, or ball, in
tended to be discharged and to strike the 
object aimed, at. 'A- person cannot be said to 
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have been shot who was not hit by bu�let or 
ball, but only powder burned by the weapon 
discharged. State v. Manuel, 153 La. 7, 95 
So. 263, 264. The term generally imp�ies the 
use of firearms. Shumake v. State, 90 Fla. 
133, 105 ,So. 314, 315. 

S H O P. A building in which goods and mer
chandise are sold at retail, or where mechan
ics work, and sometimes keep their products 
for sale. See State v. Morgan, 98 N. C. 641, 
3 S. E. 927 ; State v. O'Connell, 26 Ind. 267 ; 
State v. Sprague, 149 Mo. 409, 50 S. W. 901 ;  
Com. v. Riggs, 14 Gray (Mass.) 378, 77 Am. 
Dec. 333 ; Richards v. Ins. Co., 60 Mich. 426, 
27 N. W. 586. There must be some structure 
of a more or less permanent character. 6 B. 
& S. 303. 

The term is pro{l€rly applied to a place of manu
facture or repair, such as a roundhouse, Koecher v. 
Minneapolis, St. P. & S. S.  M. Ry. Co., 122 Minn. 
458, 142 N. W. 874, 876, or a building used for repair
ing automobiles and for the salE> of automobile parts, 
gas, and oil, State v. Garon, 161 La. 867, 109 So. 530, 
532. But it is not strictly appIicabl� to a garage, 
State v. Garon, 158 La. 1014, 105 l:o. 47, 48, nor to a 
restaurant, even though the restaurant also engag
es in the sale of cigars, Debenham v. Short (Tex. 
Civ. App.) 199 s. W. 1147. 

Strictly, a shop is a place where goods are sold 
by retail,- and a store a place where goods are de
posited ; but, in this country, shops for the ,sale 
of goods are frequently called "stores." Com. v. 
Annis, 15 Gray (Mass.J 197. 

S H O P-BO O l<S. Books of original entry kept 
by trademen, shop-keepers, mechanics, and 
the like, in which are entered their accounts 
and charges for goods sold, work done, etc., 
commonly called "account-books," or "books 
of account." The term does not include the 
stubs of a check book and entries thereon, 
McWhorter v. Tyson, 203 Ala. 509, 83 So. 330, 
333, nor the book and entries of an express 
messenger, Rhoades v. New York Cent. & H. 
R.. R. R, 227 Mass. 138, 116 N. E. 244, 245. 
As to their admissibility in , evidence, see 
Shmargon v. Rosenstein, 192 App. Div. 143, 
182 N. Y. S. 343, 344 ; Boyer v. Sweet, 4 Ill. 
(3 Scam.) 120 ; Linnell v. Sutherland, 11 
Wend. (N. Y.) 568 ; 1 Greenl. Ev. § 117 ; 1 
Smith, Lead. Cas. 282 ; Chicago Lumbering 
Co. v. Hewitt, 12 C. C. A. 129, 64 F. 314, 22 U. 
S. App. 646. 

S H O P  R I G H T. A . term sometimes used in 
patent law to designate an implied license to 
use the patent process expressed in the pat
ent, without payment of royalty. North v. 
Atlas Brick Co. (Tex.. eiv. App.) 281 S. W. 
008, 616. 

S H O PA. In old records, a shop. Oowell. 

S H O PK E E P E R .  Whether a person who buys 
and sells commodiUes as a business is a mer
chant or a shopkeeper depends on the extent, 
and not on the character, of his business ; if 
his business is large he is a "merchant," and 
if it is small he is a "shopkeeper." White 

SRO:u LANDs 

Mountain Fur Co. v. Town of Whitefield, 77 
N. H. 340, 91 A. 870, 871. 

S H O R E. Land on the margin of the sea, a 
lake, or a river,-especially a large river, in 
which the water ebbs and flows. See Galves
ton v. Menard, 23 Tex. 34H ; Bell v. Gough, 
23 N. J. Law, 683. 

.Strictly and technically, lands adjacent to 
the sea or other tidal waters ; the lands ad
joining navigable waters, where the tide flows 
and reflows, which at high tides are sub
merged, and at low tides are bare. Shively 
v. Bowlby, 152 U. S. 1, 14 S. Ct. 548, 38 L. 
Ed. 331 ; Mather v. Chapman, ' 40 Conn. 400, 
16 A17l. Rep. 46 ; U. S. v. Pacheco, 2 Wall. 
590, 17 L. Ed. 865 ; Harlan & Hollingsworth 
00. v. Paschall, 5 Del. Ch. 463 ; Lacy v. Green, 
84 Pa. 519 ; Axline v. Shaw, 35 Fla. 305, 17 
So. 411, 28 L. R. A. 391. The "shore" is 
therefore the space bounded by the high and 
low water marks. La Porte v. Menacon, 220 
Mich. 684, 190 N. W. 65·5, 656 ; Apalachicola 
Land & Development Co. v. McRae, 86 Fla. 
393, 98 So. 505, 525 ; Sinford v. Watts, 123 Me. 
230, 122 A. 573, 574 ; Dalton v. Hazelet, 105 O. 
C. A. 99, 182 F. 562. And this is also true even 
though the lands may lie along nonnavigable 
bodies of water. Hunter v. Van Keuren, 130 
Misc. 599, 224 N. Y. S. 153, 160. But where 
a grant is made of lands adjacent to a lake 
or stream unaffected by tides, the ."shore" 
of such a lake or stream is the land adja
cent to the water, and in the absence of banks 
or other, highlands to mark the boundary, 
the only definite line is the water's edge. La 
Porte v. Menacon, 220 Mich. 684, 190 N. W. 
655, 656. 

Sea-shore is that space of land over which the 
waters of the sea spread in the highest water, dur
ing the winter season. Civ. Code· La. art. 451. 

Under the civil law the "shore line" boundary of 
lands adjoining naVigable waters is the line marked 
by the highest tide. Dincans v. Keeran (Tex. Civ. 
App.) 192 S. W. 603, ' 604. 

Generally, a grant whose boundaries extend to 
the shore, or along the shore of the sea, carries only . 
to the high-water mark ; but the word

' 
"shore," 

even in its application to tidal waters, is subject to 
construction by the terms of the deed and surround
.ing circumstances, and may mean the water's edge 
at low-water mark. Commonwealth of Massachu
setts v. State of New York, � S. Ct. 357, 362, 271 U. 
S. 65, 70 L. Ed. 838. 

When the sea-shore is referred to as a bound
ary, the meaning. must be understood to be the mar
gin of the sea in its usual and ordinary state ; 
the ground between ' the ordinary high-water mark 
and low-water mark is the shore. Hence a deed of 
land bounded at or by the "shore" will convey the 
fiats as appurtenant. Storer v. Freeman, 6 Mass. 
435, 4 Am. Dec. 155. 

In connection with salvage, "shore" mean; the 
land on which the waters have deposited things 
which are the subject of salvage, whether below 
or above ordinary high-water mark. The Gulf
port (D. C.) 243 F. 676, 680. 

S H O R E  LA N DS. Those lands lying between 
the liiles of high and low water mark. State 
v. Sturte,ant, 76 Wash. 158, 135 P. 1035, l03U. 
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Lands bordering on the shores of navigable absconding, fraudulent, or nonresident debtor, 
lakes and rivers below the line of ordinary which is returnable within a less number of 
high water. Rem. & Bal. Code (Wash.) § 6641 days than an ordinary writ of summons. 
(Rem. Rev. Stat. § 7833). 

S H 0 RT. Not long ; of brief length ; brief ; 
not coming up to a measure, standard, re
quirement, or the like. 'Webster, Dict. 

A term of common use in the stock and 
produce markets. To say that one is "short," 
in the vernacular of the exchanges, implies 
only that one has less of a commodity than 
may be necessary to meet demands and obli
gations. It does not imply that commodity 
cannot or will not be supplied upon demand. 
Thomas v. McShan, 99 Okl. 83, 225 P. 713, 
714. 

S H O RT CAUSE. A cause which is not like
ly to occupy a great portion of the time of 
the court, and which may be entered on the 
list of "short causes," upon the application 
of one of the parties, and will then be heard 
more speedily than it would be in its regu
lar order. This practice obtains in the Eng
lish chancery and in some of the American 
states. The time allowed for the hearing 
varies in the different courts. 

SH ORT EN,T R:Y. A custom of bankers of 
entering on the customer's pass-book the 
amount of notes deposited for collection, in 
such a ·  manner that the amount is not car
ried to the latter's general balance until 
the notes are paid. See Giles v. Perkins, 9 
East, 12 ; Blaine v. Bourne, IT R. I. 121, 
23 Am. Rep. 429. 

S H O RT LEASE. A term applied colloquially, 
but without much precision, to a lease for 
a short term, (as a month or a year,) as dis
tinguished from one running for a long period. 

S H O RT N OT I C E. In practice. Notice of less 
than the ordinary time ; generally of half 
that time. 2 Tidd, Pro 757. ' In English Prac
tice, four days' notice of trial. 'Vharton, Law 
Dict. Notice of trial. 1 Cr. & M. 499. 

SHORT SAL E. A contract for sale of shares 
of stock which the seller does not own, or 
certificates for which are not within his con
trol, so as to be available for delivery at 
the time when, under rules of the exchange, 
delivery must be made. Provost V. U. S., 
269 U. S. 443, 46 S. Ct. 152, '153, 70 L. Ed. 
352 ; Chandler V. Prince, 221 Mass. 495, 109 
N. E. 374, 378. In a "short sale" the broker 
may make' a delivery of bonds or stock, charg
ing the price thereof to the customer, and 
the account is carried until the customer or
ders the broker to repurchase the bonds, and 
an adjustment is made between the broker and 
customer on the difference between the sell
ing and purchasing price. Brown v. Garpen
ter, 182 App. Div. 650, 168 N. Y. S. 921, 923. 

SHOR,T S,UMMO NS. A: process, authorized in 
some of the states, to be issued against an 

SH O RTFORD. An old custom of the city of 
Exeter, similar to that of gavelet in London, 
which was a mode of foreclosing the dght 
of a tenant by the chief lord of the fee, in 
cases of non-payment of rent. Cowell. 

SH ORTLY A FTE R. In point of time, a rela
tive term, meaning in a short or brief time 
or manner ; soon ; presently ; quickly. Chit
tenden County Trust Co. v. Hurd, 93 Vt. 71, 
106 A. 564, 565. 

SHOT. A projectile, particularly a solid ball 
or bullet that is not intended to fit the bore 
of a piece ; also such projectiles collectively. 
Green v. Commonwealth, 122 Va. 862, 9·4 S. 
E. 940, 941. 

S H OT G U N .  A smooth-bore gun, often dou
ble-barreled, and now, almost universally 
breach-loading, designed for firing shots at 
short range and killing small game, especial
ly birds. Ilenderson v. State, 75 Fla. 464, 
78 So. 427, 428. 

S H OU LD .  The past tense of shall, St. Louis 
& S. F. R. CO. V. Brown, 45 Ok!. 143, 144 P. 
1075, 1080, ordinarily implying duty or ob
ligation ; Scarborough v. Walton, 36 Ga. App. 
428, 136 S. E. 830 ; Kippenbrock V. Wabash 
R. Co., 270 Mo. 479, 194 S. W. 50, 51 ; al
though usually no more than an obligation of 
propriety or expediency, or a moral obliga
tion, thereby distinguishing it from "ought," 
U. S. v. Stickrath (D. G.) 242 F. 151, 153. 
It is not normally synonymous with "may" ; 
Williams v. Mt. Vernon Car Mfg. Co., 197 Ill. 
App. 271, 272 ; Elliott v. Maves, 196 Ill. App. 
605, 606 ; and although often interchangeable 
with the word "would," Barnett v. Savannah 
Electric Co., 15 Ga. App. 270, 82 S. E. 910, 
911, it does not ordinarily express certainty 
as "will" sometimes does, Hubbard v. Turner 
Department Store Co., 220 Mo. App. 95, 278 
S. W. 1060, 1061. 

SH OW, n. Something that one views or at 
which one looks and at the same time hears. 
Longwell v. Kansas City, 199 Mo. App. 480. 
203 S. W. 657, 659. 

SH OW, v. To make apparent or clear by evi
dence ; to prove. Coyle v\. Com., 104 Pa. 133. 
It may be equivalent to the words "reason
ably satisfy," Birmingham Ry., Light & Pow
er Go. V. Cohill, 196 Ala. 278, 72 So. 126, but 
is not synonymous with "state" ; Chapin v. 
State, 107 Tex. Cr. R. 477, 296 S. W. 1095, 
1099 ; Chumbley v. Courtney, 181 Iowa, 482. 
164 N. W. 945, 946. 

Although the words "show" and "indicate" are 
sometim.es interchangeable in popular use, they are 
not always so. To "show" is to make apparent or 
clear by evidence" to prove ; while , an "indication" 
may be merely a symptom ; that which points to or 
gives directio,n to the mind. Coyle v. Com., 104 
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Pa. 133. "Sbow" means to point out, or make known 
by evidenC'�. Commonwealth v. Delfino, 259 ' Pa. 272, 
102 A. 949, 952. 

-Show cause. To show cause against a rule 
nisi, an order, decree, execution, etc., is to 
appear as directed, and present to the court 
such reasons and considerations as one has 
to offer why it should not be confirmed, take 
effe-ct, be executed, or as the case may be. 

SH R I EVA L TY. The office of sheriff ; the 

81 PARET 

81 _suetls mederl possls, nova non sunt tentan. 
da. If you can be relieved by accustomed 
remedies, new ones should not be tried. 10 
Coke, 142b. If an old wall can be repaired, 
a new one should not be made. Id. 

S I  CO NST ET DE P E RSO NA. Lat. If it be 
certain who is the person meant. 

81 C O N T I NGAT. Lat. If it happen. Words 
of -condition in old conveyances. 10 C�ke, 42a. 

period of that office. Si d u o  in testame·nto pugnantia reperientur, u lti.  
mum est ratu m .  If two conflicting provisions SH RU B. A low, small plant, the branches are found in a will, the last is observed. Lofft 

of which grow directly from the earth with- 251. 
out any supporting trunl;:, or stem. Clay v. 
Tel. Cable Co. , 70 Miss. 406, 11 So. 658. SI F EC E R I T  TE SECU R U M .  Lat. If [he] 

make you secure. In practice. The initial 
and emphatic words of that description of 
original writ which directs the sheriff to cause 
the defendant to appear in court, without 
any option given him, provided the plaintiff 
gives the sheriff security effectually to prose
cute his claim. 3 Bl. Comm. 274. 

SH UT D OW N,. To stop work ;-usually said 
of a factory, etc. Webster, Diet. Thus, with- · 
in the meaning of an insurance policy, a 
saw mill which has stopped running for the 
winter is shut down, though men are employ
'ed about the premises and the machinery has 
not been dismantled. McKenzie v. Ins. Co., 
112 Cal. 548, 44 P. 922. S·j ingratu m dixeris, o m nia dixeris. If you af

firm that one is ungrateful, in that you in
SHY. To start suddenly aside through fright clude every charge. A Roman maxim. Tray. 
or suspicion ; said especially of horses. San Lat. Max. 
Antonio Machine &; Supply Co. v. McKinley 
(Tex. Civ. App.) 239 s. W. 340, 342. 

SH YST E R. A trickish knave ; one who car
ries on any business, especially a legal busi
ness, in a dishonest way. Gribble v. Press 
Co., 34 Minn. 343, 25 N. W. 710 ; Nolan v. 
Standard Pub. Co., 67 Mont. 212, 216 P. 571, 
574. An unscrupulous practitioner who dis
graces his profession by doing mean work, and 
resorts to sharp practice to do it. Bailey v. 
Kalamazoo Pub. Co., 40 Mich. 251. 

81 I TA EST. Lat. If it be so. Emphatic 
words in the old writ of mandamus to a judge, 
commanding him, if the fact alleged be truly 
stated, (si -ita est,) to affix his seal to a bill of 
ex'ceptions. Ex parte Crane, 5 Pet. 192, 8 L. 
Ed. 92. 

Si judicas, cog nosce. If you judge, understand. 

Si meliores s u nt q uos d u cit amor, plu res sunt  
quos corrigit ti mor. If those are better who 
are led by love, those are the greater number 

Si 3j j u re d'iscedas, vagus e ris, et eru nt o m n ia who are corrected by fear. Co. Litt. 392. 
o m nibus i n certa. If you depart from the law, 
you will go astray, and all things will be un
-certain to everybody. Co. Litt. 227b. 

SI ACT I O. Lat. The conclusion of a plea 
to an action when the . defendant demands 
judgment, if the plaintiff ought to have his 
action, etc. Obsolete. 

Si alicuj us re,i societas sit et fi n is neg otio i m ·  
positus est, fi nitu r  societas. I f  there is a part
nership in any matter, and the business is 
ended, the partnership ceases. Griswold v. 
Waddington, 16 Johns. (N. Y.) 438, 489. 

Si aliquid  ex sole m n i bus deficiat, cu m requitas 
,p oscit, subven iend u m  est. If any one of cer
tain required forms be wanting, where equity 
requires, it will be aided. 1 Kent, Comm. 
157. The want of some of a neutral vessel's 
papers is strong presumptive evidence against 
the sI1ip's neutrality, yet the want of any one 
,of them is not absolutely conclusive. Id. 

S I  A L i QU I O> SAP I T. Lat. If he knows any
thing ; if he is not altogether devoid of rea
son. 

Si non ap pareat quid  actu m est, erit consequens 
ut id seq u am u r  q u od i n  regione in qua act u m  
est freque'"tatur. If it  does not appear what 
was agreed upon, the consequence will be that 
we must follow that which is the usage of the 
place where the agreement was made. Dig. 
50, 17, 34. 

SI N O N' OM N ES. Lat. In English practice. 
A writ of association of justices whereby, if 
all in commission cannot meet at the day 
assigned, it is allowed that two or more may 
proceed with the business. Cowell ; Fitzh. 

, Nat. Brev. 111 C. 

Si n u l l a  sit conjectura q u re  ducat alio, verba i n ·  
tell igenda s u nt ex p rop rietate, n o n  gram matica 
sed populari ex usu.  If there be no inference 
which leads to a different result, words are 
to be understood according to their proper 
meaning, not in a grammatical, but in a pop
ular and ordinary, sense. 2 Kent, Comm. 555. 

SI PAR ET. · Lat. If it appears. In Roman 
law. Words used in the formula by which 
the pr�tor appointed a judge, and instructed 
him how to decide the cause. 
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Si \ p l u l"es con d itlones ascriptre fueru nt donati
oni conju n ctim, o m nibus est parendu m ;  et ad 
veritatem co pulative requiritu l"  q u od utraque 
pal"s sit vera, si d ivisim ,  gu i l ibet vel  alteril eor
um satis est obte m perare ;  et in d isj u nctivis, 
sufficit alteram partem esse veram . If several 
conditions are conjunctively written in a gift, 
the whole of them must be complied with ; 
and with respect to their truth, it is neces
sary that every part be true, taken jointly ; 
if the conditions are separate, it is sufficient 
to comply with either one or other of them ; 
and being disjunctive, that one or the other 
be true. Co. Litt. 225. 

Si p lUl"8S sint fidej ussores, q uotq uot eru nt n u 
m ero, s ingul i  i n  solid u m  tenentur. I f  there are 
more sureties than one, how many soever they 
shall be, they shall each be held for the 
whole. Inst. 3, 20, 4. 

SI P R I US. Lat. In old practice. If before. 
Formal words in the old writs for summoning 
juries. Fleta, 1. 2, c. 65, § 12. 

Si quid  u n iversitati debetur singu lis n o n  debe
t ur, nElC quod debet u niversitas singul i  debent. 
If anything be owing to an entire body [or 
to a corporation], it is not owing to the indi
vidual members ; nor do the individuals owe 
that which is owing by the entire body. Dig. 
3, 4, 7, 1 ;  1 Bla. Comm. 484 ; Lind1. Part. 
*5. 

Si q uidem in n o m i ne, cog n o m i ne, prrenomine 
legatari'i te'stator erraverit, cum de person'a 
constat, n ih i lo m i nus valet legatum.  Although 
a testator may have mistaken the nomen, 
cognomen, or prrenomen of a legatee, yet, if 
it be certain who is the person meant, the 
legacy is valid. Inst. 2, 20, 29 ; Broom, Max. 
645 ; 2 Domat b. 2, 1, s. 6, §§ 10, 19. 

SI au I S. Lat. In the civil law. If any one. 
Formal words in the prretorian edicts. The 
word "qui8," though masculine in form was 
held to include women. Dig. 50, 16, 1. 

Si q u is  cum tot u m  petiisset partem petat, ex
ceptio rei j udicatre vocet. If a party, when 
he should have sued for an entire claim, sues 
only for a part, the judgment is res judicata 
against another suit. 2 Mart. O. S. (La.) 83. 
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a creditor against his debtor for money num
bered (pecunia, numerata) or counted ; that 
is, a specific sum of money, which the debtor 
had acknowledged in the county court, to 
owe him, as received in pecunii.� nurneraUs. 
Cowell. 

Si suggestio non sit vera, l iterre p aten1tes va,cure 
su nt. 10 Coke, 113. If the suggestion be not 
true, the letters patent are void. 

SI TE FECE R I T  S E C U R U M .  See Si Fecerit 
te Securum. 

SI B. Sax. A relative or kinsman. Used in 
the Scotch tongue, but not now in English. 

S I  C. Lat. Thus ; so ; in such manner. 

Sic en im debere quem mel iorem agru m su u m  
facere n e  vilC'in i  deteriorem faciat. Every one 
ought so to improve his land as not to injure 
his neighbor's. 3 Kent, Comm. 441. A rule 
of the Roman law. 

Sic interpretand u m  est ut ve'rba acci,p iantur c u m  
effectu. 3 Inst. 80. [A statute] is to be so 
interpreted that the words may be taken with 
effect. 

S I C  S U BSC R I B I T U R. Lat. In Scotch prac
tice. So it is subscribed. Formal words at 
the end of depositions, immediately preceding 
the signature. 1 How. State Tr. 1379. 

Sio utere tuo ut alien u m  n o n  lredas. Use your 
own property in such a manner as not to in
jure that of another. 9 Coke, 59 ; 1 Bl. 
Comm. 306 ; Broom, Max. 268, 365 ; Webb. 
Poll. Torts 153 ; 2 Bouv. lnst. n. 2379 ; 5 
Exch. 797 ; 12 Q. B. 739 ; 4 A. & E. 384 ; 17 
Mass. 334 ; 4 McCord (S. C.) 472. Various 
comments have been made on this maxim : 
"Mere verbiage" ; El. B. & E. 643. "No help 
to decision" ; L. R. 2 Q. B. 247. "Utterly use
less as a legal maxim" ; 9 N. Y. 445. It is 
a mere begging of the question ; it assumes 
the very point in controversy. 13 Lea 507. 
See 2 Aust. Jurisp. 795, 829. 

S I C H. A little current of water, which is 
dry in summer ; a water furrow or gutter. 
Cowell. 

Si qu is custos fraudem pu pil lo  fecerit, a tutela S I C I  US. A sort of money current among the 
rem ovendus est. Jenk. Cent. 39. If a guard- ancient English, of the value of 2d. ' 

ian do fraud to his ward, he shall be removed 
from his guardianship. S I C I<. Affected with disease, ill, indisposed. 

State v. Douglas, 124 Kan. 482, 260 P. 655, 
Si q u is p rregnante m  uxorem rel iq uit, n o n  vide
tur sine l iberis decess'isse. If a man dies, leav
ing his wife pregnant, he shall not be con
sidered to have died without children. A rule 
of the civil law. 

Si q llIis u n u m  percusserit, cum alium percutere 
vellet, in felonia tenetur. 3 lnst. 51. If a man 
kill one, meaning to kill anothe" he is held 
guilty of felony. 

SI RECOGNOSCAT. Lat. If he acknowl
edge. In old practice. A writ which lay for 

657. See Sickness. 

S I C  I( N ESS. Disease ; malady ; any morbid 
condition of the body (including insanity) 
which, for the time being, hinders or pre
vents the organs from normally discharging 
their several functions. L. R. 8 Q. B. 295. 
Any affection of the body which deprives it 
temporarily of the power to fulfill its usual 
functions, Martin v. Waycross Coca-Cola 
Bottling Co., 18 �a. App. 226, 89 S. E. 495, 
496, including injury, Doody v. bavie, 'J7 
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Cal. App. 310, 246 P. 339, 340 ; contra, Poole 
v. Imperial Mut. Life & Health Ins. Co., 188 
N. C. 468, 125 S. E. 8. See, also, Beaudoin 
v. La Societe St. Jean Baptiste de Bien
faisance de Biddeford, 116 Me. 428, 102 A. 
234, 235, L. R. A. ' 1918B, 641, limiting the 
term to those disabilities which are the nat
ural results of disease arising from a patho
logical condition, and Northwestern Mut. 
Life Ins. Co. v. Wiggins (C. C. A,) 15 F.(2d) 
646, 648, defining sickness as a condition in
terfering with one's usual avocations. 

Illness ; an ailment of such a character a s  
t o  affect the general soundness and health ; 
not a mere temporary indisposition, which 
does not tend to undermine and weaken the 
constitution. National Live Stock Ins. Co. v. 
Bartlow .. 60 Ind. App. 233, 110 N. E. 224, 225. 

In construing a sickness indemnity policy, there 
may be said to be three degrees of sickness : First, 
when the patient is confined to his bed ; second, 
when he is confined to the house, but not to his 
bed ; and, third, when he is too sick to work, but 
not confined to the house. Rocci v. Massachusetts 
Ace, Co., 226 Mass. 545, 116 N. E. 477, 479. 

S I C U T  A L I AS. Lat. As at another time, or 
heretofore. This was a second writ sent out 
when the first was not executed. Cowell. 

S I C UT M E  D E U S  A D J U V ET. Lat. So help 
me God. Fleta, 1. 1, c. 18, § 4. 
Sicut n atura n i l  facit per saltu m,  ita nec lex. 
Co. Litt. 238. In the same way as nature 
does nothing by a bound, so neither does the 
law. 

S I DE. The margin, edge, verge, or border of 
a surface ; any one of the bounding lines of 

'the surface. Parkman v. Freeman, 121 Me. 
341, 117 A. 301, 302. 

�'Side" may be used in a generic sense so as to 
include the "front," but it also has a specific mean
ing which distinguishes it from "front." The word 
"front" as applied to a house is alw

'
ays specific 

and speaking of the "side line" of a house as "front
ing" toward the street is incorrect. Howland v. 
Andrus, 81 N. J. Eq. 175, 86 A. 391, 393. The front 
of a lot is that portion opposite the rear of the lot 
and facing on the street, and the side is that por
tion adjacent to the lot or lots on either side of it. 
Turney v. Shriver, 269 Ill. 164:, 109 N. E. 708, 709. 

The party or parties collectively to a law
suit considered in relation to his or their op
ponents, i. e., the plaintiff side, 'Or the defend
ant side. Carr v. Davis, 159 Minn. 485, 199 
N. W. 237, 239. 

A province or field of jurisdiction ;-said 
of courts. Tlms, the same court is sometimes 
said to have different 8ide8. An admiralty 
court may have an "instance side," distinct 
from its powers as a prize court ; the "crown 
side," (criminal jurisdiction) is to be dis
tinguished from the "plea side," (civil juris
diction ;)  the same court may have an "eq
uity side" and a "law side." 

S I D E-BAR · R U LES. In English practice. 
There are some rules which the courts au-

SIDEWALK 

thorize their officers to grant as a matter of 
course without formal application being made 
to them in open court, and these are tech
nically termed "side-bar rules," because for
merly they were moved for by the attorneys 
at the side bar in court ; such, for instan<.'e, 
was the rule to plead, which was an order or 
command of the court requiring a defendant 
to plead within a specified number of days. 
Such also were the rules to reply, to rejoin, 
and many others, the granting of which de
pended upon settled rules of practice rather 
than upon the discretion of the courts, all 
of whiCh have been rendered unnecessary by 
statutory changes. Brown, voc. "Rule." 

S I D E-K I C KER. A coined expression with
out any standing in lexicology, whiCh the 
court, as a matter of common knowledge, can 
say is not an uncommon vernacular or col
loquial expression which may with equal pro
priety express a social relationship between 
the parties to whom it is applied, or convey 
the idea that they are business partners or 
have business interests in common. Spoon v. 
Sheldon, 27 Cal. App. 765, 151 P. 150, 152. 

S I D E  LI N ES. In commercial usage, lines of 
goods sold or businesses followed in addition 
to one's principal articles or occupation. 
Merrimac Mfg. Co. v. Bibb, 124 A-rk. 189, 
186 S. W. 817, Ann. Cas. 1918C, 951. In min
ing law, the side lines of a mining claim are 
those which measure the extent of the claim 
on each side of the middle of the vein at the 
surface. They are not necessarily the side 
lines as laid down on the ground or on a map 
or plat ; for if the claim, in its longer di
mension, crosses the vein, instead of follow
ing it, the platted side lines will be treated 
in law as the end lines, and vice versa. See 
Argentine Min. Co. v. Terrible Min. Co., 122 
U. S. 478, 7 S. Ct. 1356, 30 L. Ed. 1140 ; Del 
Monte Min. Co. v. Last Chance Min. Co., 171 
U. S. 55, 18 S. Ct. 895, 43 L. Ed. 72. 

S I D E  R E P O RTS. A term sometimes applied 
to unofficial volumes or series of reports, as 
contrasted with those prepared by the official 
reporter of the court, or to collections of cas
es omitted from the official reports. 

S I D ES M E N .  In ecclesiastical law. These 
were originally persons whom, in the ancient 
episcopal synods, the bishops were wont to 
summon out of each parish to give informa
tion of the disorders of the clergy and peo
ple, and to report heretics. In process of 
time they became standing officers, under the 
title of "synodsmen," "sidesmen," or "quest
men." The whole of their duties seems now 
to have devolved by custom upon the church
wardens of a parish. 1 Burn, Ecc. Law, 399. 

S I D EWA L I{. That part of a public street 
or highway designed for the use of pedestri
ans, Oity of Birmingham v. Shirley, 209 Ala. 
30?, 96 So. 214, 215, being exclusively re
served for them, and constructed somewhat 
differently than other portions of the street 
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used by anima.ls and vehicles genera.lly, Cen
tral Life Assur. Soc. of the United States v. 
City of Des Moines, 185 Iowa, 573, 171 N. W. 
31, 32. That part of the street of a munici
pality which has been set apart and used 
for pedestrians, as distinguished from that 
portion set apart and used for animals and 
vehicles. Graham v. Albert Lea, 48 Minn. 
201, 50 N. W. 1108 ; McCormick v. Allegheny 
Oounty, 263 Pa. 146, 106 A. 203, 204. A way 
for foot passengers, or a public way especial
ly intended for pedestrians. Russo v. City of 
Pueblo, 63 0010. 519, 168 P. 649, 650. A walk 
for foot passengers at the side of a street or 
road. See Kohlhof v. Chicago, 192 Ill. 249, 61 
N. E. 446, 85 Am. St. Rep. 335 ; Challiss v. 
Parker, 11 Kan. 391 ; State v. Berdetta, 73 
Ind. 185, 38 Am. Rep. 117 ; Pequignot v. De
troit (C. C.) 16 F. 212. 

Generally the sidewalk is included with the gut
ters and roadway in the general term street. Bloom
ington v. Bay, �2 Ill. 503 ; In re B urmeister, 76 N. 
Y. 174 ; Warner v. Knox, 50 Wis. 429, 7 N. W. 372 ; 
Kokomo v. Mahan, 100 Ind. 242 ; Wiles v. Hoss, 114 
Ind. 371, 16 N. E. 800. But in many cases of munic
ipal ordinances and contracts the word street is held 
not to include sidewalks. Dyer v. Chase, 52 Cal. 
440 ;  Dickinson v. Worcester, 138 Mass. 555 ; Barry 
v. City of Cloverport, 175 Ky. 548, 194 S. W. 818, 819. 
See, also, James v. City of Newberg, 101 Or. 616, 
201 P. 212. 

S I  E N .  An obsolete form of the word "scion," 
meaning offspring or descendant. Co. Litt. 
123a. 

SI E RVO. Span. In Spanish law. A slave. 
Las Partidas, pt. 4, tit. 21, I. 1. 

S I ET E  PART I DAS. Span. Seven parts. 
See Las Partidas. 

S I G H T. When a bill of exchange is express
ed to be payable "at sight," it means on pre
sentment to the drawee. See Campbell v. 
French, 6 Term, 212. Bills are frequently 
drawn payable at sight or a certain number 
of days or months after sight. 

After sight in a bilI means after acceptance ; In 
a note, after exhibition to the maker. Dan. Neg. 
Instr. § 619. A bill drawn payable a certain num
ber of days after sight, acceptance waived, must 
be presented to fix the time at which the bill is to 
become due, and the term of the bill begins to run 
from the date of presentment. See 4 Montreal L. 
Rep. 249. 

S I G HT D RA FTS O R  B I  LLS. Those payable 
at sight. 

S I 'G I L. In old English law, a seal, or a con
tracted or abbreviated signature used as a 
seal. 

S I GI L LU M .  Lat. In old English law. ' A 
seal ; originally and properly a seal impress
ed upon wax. 

Sigill u m  est cera impressa, q uia cera sine im
pressione , nOI;l  est sig,i!l lum.  A seal is  a .piece 
of wax impressed, because wax without an 
impression is, not a seal. 3 lnst. 169. 
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S I G LA. Lat. In Roman law. Marks or 
signs of abbreviation used in writing. Cod. 
1, 17, 11, 13. 

S I G N .  To affix one's name to a writing or 
instrument, for the purpos,e of authenticating 
it, or to give it effect as one's act. McCall 
v. Textile Industrial Institute, 189 N. C. 775, 
128 .s. E. 349, 353. To attach a name or 
cause it to be attached to a writing by any 
of the known methods of impressing a name 
on paper. In re Covington Lumber Co. (D. C.) 
225 F. 444, 446. To ,affix a signature to ; to 
ratify by hand or seal ; to subscribe in one's 
own handwriting. Webster, Dict. ; Knox's 
Estate, 131 Pa. 230, 18 A. 1021, 6 L. R. A. 
353, 17 Am. St. Rep. 798 ; In re Manchester's 
Estate, 174 Cal. 417, 163 P. 358, 359, L. R. A. 
1917D, 629, Ann. Cas. 1918B, 227. See, also� 
Miner v. Larney, 87 N. J. Law, 40, 94 A. 26� 
28. 

To make any mark, as upon a document� 
in token of knowledge, approval, acceptancer 
or obligation. In re Manchester's Estater 
174 Oal. 417, 163 P. 358, 360, L. R. A. 1917D, 
629, Ann. Cas. 1918B, 227 ; Barksdale v. BUl
lington, 194 Ala. 624, 69 So. 891, 893. Seer 
also, Pugh v. Jackson, 154 Ky. 772, 159 S. W. 
600 ; and In re Kimmel's E'state, 278 Pa. 435r 
123 A. 405, 406, 31 A. L. R. 678, with which 
compare In re Brennan's Estate, 244 Pa. 574r 
91 A. 220, 222. See Signature. 

To "sign" is merely to write one's name on pa
per, or declare assent or attestation by some sign 
or mark, and does not, like "subscribe," require 
that 'one shoUld write at the bottom of the instru
ment signed. See Sheehan v. Kearney, 82 Miss. 688, 
21 So. 41, 35 L. R. A. 102 ; Robins v. Coryell, 21 
Barb. ( N. Y. ) 560 ; James v. Patten, 6 N. Y. 9, 55 
Am. Dec. 376 ; In re Phelan's Estate, 82 N. J. Eq. 
316, 87 A. 625, 626. But compare In re , Manchester's '  
Estate, 174 Cal. 417, 163 P. 358, 359, L. R .  A. 1917D, 
629, Ann. Cas. 1918B, 227. 

The word "subscribed" is more restricted than' 
the word " signature." The word "signature" in itS' 
origin involves merely a sign, the word "subscribed" 
involves a writing. The signing of a written in
strument has a much broader and more extended 
meaning than attaching one's written signature to. 
it implies. When a person attaches his name or 
causes it to be attached to a writing by any of the
known methods of impressing his name upon pa
per with the intention of signing it he is  regarded 
as having "signed" in , writing. Hagen ' v. Gresby, 
34 N. D. 349, 159 N. W. 3, 5, L. R. A. 1917B, 281. 

-Signing  j udgment. In English practice� 
The signature ,or allowance of the proper of
ficer of a court, obtained by the party en
titled to judgment in an action, expressing 
g,enerally that judgment is given in his favor. 
and which stands in the place of its actual 
delivery by the judges themselves. Steph. PI. 
110, 111 ; French v. Pease, 10 Kan. 54. In 
American practice. A signing of the judg
ment record itself, which is done by the pr'op
er officer, . on the margin of the record, op
posite the entry of the judgment. 1 Burrill,. 
Pr. 268. 

S,I G N  MANUAL. An autograph' signature � 
specifically, the official signature of, &. 



1629 

sovereign, chief magistrate, or the like, to 
an official document, as letters patent, to give 
validity. Webster, Dict. ; Wharton, Law 
Diet. 

I n Eng lish Law 

The signature of the king to grants or let
ters patent, inscribed at the top. 2 Sharsw. 
Bla. Comm. 347*. The sign manual is not 
good unless countersigned, etc. ; 9 Mod. 54. 
There is . this difference between what the 
sovereign does under the sign manual and 
what he or she does under the great seal, 
viz., that the former is done as a personal 
act of the sovereign ; the latter as an act 
of state. Brown. 

S I G NA. The plural of signum (q. 'Ii.). 

SILENTI.A.B.IUS 

tIe Grocery Co., 105 Wash. 383, 177 P. 818, 820 ; TOOD 
v. WapiDitia Irr. Co., 117 Or. 374, 243 P. 554, 657 ; 
Pearlberg v. Levisohn, 182 N. Y. S. 615, 617, 112 Misc. 

95 (but see Mesibov, Glinert & Levy v. Cohen Bros. 

Mfg. Co., 245 N. Y. 305, 157 N. E. 148, 149') ; In re 
Deep R iver Nat'l Bank, 73 Conn. 341, 47 At!. 675 ; 

Hamilton v. State, 103 Ind. 96, 2 N. E. 299, 53 Am. 
Rep. 4&1 ; Robb v. Penna. Co., 186 Pa. 456, 40 AU. 
969, 65 Am. St. Rep. 868 ; Tabas v. Emergency Fleet 
Corporation (D. C.) 9 F. (2d) 648. 

S I G N ET. A seal commonly used for the sign 
manual of the sovereign. Wharton. In Scot
land, a seal by which royal warrants connect
ed with the administration of justice were 
formerly authenticated. 

S I G N I F I CATI ON.  In French law. The no
tice given of a decree, sentence, or other judi-

S I GNAL. A means of communication, as be- cial act. 

tween vessels at sea or between a vessel and 
the shore. The international code of signals 
for the use of all nations assigns arbitrary 
meanings to different arrangements of flags 
or displays of lights. 

S I GNATO R I US A N N ULUS. Lat. In the 
civil law. A signet-ring ; a seal-ring. Dig. 
50, 16, 74. 

S I GN I F I CAV IT.  In ,ecclesiastical law. 
When this word is used alone, it means the 
bishop's certificate to the court of chancery 
in order to obtain the writ of excommunica
tion ; but, where the words "writ of 8ignifi
cavit" are used,' the meaning is the same as 
"writ de excommunioato capiendo." Shelf. 
Mar. & Div. 502. Obsolete. 

S I GNATO RY. A term used in diplomacy to S I GN I FY. To make known by signs or 
'indicate a nation which is a party to a words ; express ; communicate ; announce ; 
treaty. declare. State v. Klein, 94 Wash. 212, 162 

S I G NATU RE. P. 52, 53. 

I n Ecclesiastical Law S I GN I NG J U D G M ENT. See Sign. 

The nam.e of a sort of rescript, without seal, S I G N U M .  Lat. 
containing the supplication, the signature of 
the pope or his delegate, and the grant of a 
pardon. 

I n Contracts 

The act of writing one's name upon a deed, 
note, contract, or other instrument, either to 
identify or authenticate it, or to give it validi
ty as one's own act. See A. T. Willett Co. v. 
Industrial Commission, 287 Ill. 487, 122 N. E. 
864, 867. 

The name of a person as written or set down 
by himself. Christman v. Salway, 103 Or. 
666, 205 P. 541, 549 ; Mills v. Howland, 2 N. D. 
30, 49 N. W. 413: 

A sign, stamp, or mark impressed as by a 
seal, or the name of any person written in his 
own ' hand, signifying that the writing pre
ceding it accords with his own wishes or in
tention. Pilcher v. Pilcher, 117 Va. 356, 84 
S. E. 667, 670, L. R. A. 191'5D, 902. See, also, 7 
L. R. Pl'. 590 ; 3 Nev. & P. 228 ; Jackson v. 
Van Dusen, 5 Johns. (N. Y.) 144, 4 Am. Dec. 
330 ; In re Guilfoyle, 96 Cal. 598, 31 P. 553, 
22 L. R. A. 370 ; Sign. 

The "signature" to a deed may be made either by 

the grantor affixing his own signature, or by adopt
ing one written for him, or by making his mark, or 

impressing some other sign or symbol on the paper 
by whieh the signature, though written by another 

for him, may be identified. Lee v. Parker, 171 N. 
C. 144, 88 S. E. 217, 221. 

A printed, typewritten, or rubber-stamped name 
may constitute a valid signature. Wright v. Seat-

I n the Roman and Civil  Law 

A sign ; a mark ; a seal. The seal of an 
instrument. Calvin. 

A species of proof. By " 8igna" were meant 
those species of indicia which come more im
mediately under the cognizance of the senses ; 
such as stains of blood on the person of one 
accused of murder, indications of terror at 
being charged with the offense, and the like. 
Best, Pres. 13, note t. 

I n  Saxon Law 

The sign of a cross prefixed as a sign of 
assent and approbation to a charter or deed. 

SI LEN CE. The state of a person who does 
not speak, or of one who refrains from speak
ing. In the law of ea.toppel, "silence" im
plies knowledge and an opportunity to act 
upon it. Pence v. Langdon, 99 U. S. 581, 25 
L. Ed. 420 ; Stewart v. Wyoming Cattle 
Ranch Co., 128 U. S. 383, 9 S. Ct. 101, 3·2 
L. Ed. 439 ; Chicora Fertilizer Co. v. Dunan, 
91 Md. 144, 46 A. 347, 50 L. R. A. 401. 

Silence shows consent. 6 Barb. (N. Y.) 28, 35. 

Si lent leges i nter arm-a. The power of law is 
suspended during war. Bacon ; 4 Inst. 70. 

S I LE NT I A R I US. In English law. One of 
the privy council ; also an usher, who sees 
good rule and silence kept in court. Whar
ton. 
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SI LI(.  Fine, soft thread produced by vari- Greenleaf v. Goodrich, 1 Hask. 586, Fed. Cas. 
ous species of caterpillars, etc. Lowder Y. No. 5,778. 
Union Transfer Co. of San Francisco, 79 Cal. 
App. 598, 250 P. 703, 704. 

Under a statute referring to silk in a manufac
tured or unmanufactured state, any fabric which 
contains silk will not necessarily be included. Sea 
28 L. J. C. P. 265 ; 33 L. J. Ex. 187. 

S I  LK GOWN. Used especially of the gowns 
worn in England by king's counsel ; hence, 
"to take silk" means to attain the rank of 
king's counsel. Mozley & Whitley. 

S I LVA. Lat. 
wood. 

In the civil law. 

SI LVA C/EDUA. 

In the C ivil Law 

Wood ; a 

That kind of wood which was kept for the 
purpose of being cut. 

I n  English law 

Under wood ; coppice wood. 2 lnst. 642 ; 
Cowell. All small wood and under timber, 
and likewise timber when cut down, under 
twenty years' growth ; tit�leable wood. 3 
Salk. 347. See, also, Sylva Credua. 

S I LV E R. Coin made of silver ; silver mon
ey ; money (in general). Webster, Dict. ; 
Cook v. State, 130 Ark. 90, 196 S. W. 922, 
924. 

81 LVE R  SALT. A name applied commercial
ly to anthraquinone sulphoacid, a coal tar 
product. Newport Co. v. U. S., 12 Ct. Cust. 
App. 115, 116. 

81 M I LAR. Nearly corr.esponding ; resem
bling in many respects ; somewhat like ; hav
ing a general likeness. Scott v. State, 107 
Ohio St. 475, 141 N. E. 19, 23 ; Greenbaum v. 
De Jong, 166 N. Y. S. 1042, 1044 ; People v. 
Standard Home Co., 59 Colo. 355, 148 P. 
869 ; ln r.e Bonsall's Estate, 288 Pa. 39, 135 
A. 724, 725 ; Commonwealth v. Nance, 158 Ky. 
444, 165 S. W. 423, 424 ; Commercial Nat. 
Bank of Checotah v. Phillips, 61 Ok1. 179, 
160 P. 920, 921 ; Fidelity & Deposit Co. v. 
Brown, 92 Vt. 390, 104 A. 234, 236. 

Also, sometimes, exactly like ; identical ; 
exactly corresponding (at least in all es
sential particulars). Fletcher v. Interstate 
Chemical Co., 94 N. J. Law, 332, 110 A. 709 ; 
Stowell v. Blanchard, 122 Me. 368, 119 A. 
866, 868 ; Commercial Nat. Bank of Checotah 
v. Phillips, 61 Ok1. 179, 160 P. 920, 921. Thus, 
a statutory provision in relation to "previous 
conviction of a similar offense" may mean 
conviction of -an offense identical in kind. 
Com. v. Fontain, 127 Mass. 454. 

SI M I LAR D ESCR I PT I O N .  Such words as 
used in a tariff act import that the goods 
are similar in product and adapted to similar 
uses ; not n-ecessarily that they have been 
produced by similar methods of manufacture� 

S I M I L I TER. Lat. In pleading. Likewis.e ; 
the like. The name of the short formula 
used either at the end of pleadings or by it
self, expressive of the acceptance of an is
sue of fact tendered by the opposite party ; 
otherwise termed a "j oinder in issue." Steph. 
PI. 57, 237. S.ee- Solomons v. Chesley, 57 N. H. 
163 ; 2 Saund. 319 b ;  Shaw v. Redmond, 11 
Sergo & R. (Pa.) 32. The plaintiff's reply, 
that, as the defendant has put himself upon 
the country, he, the plaintiff, does the like. 
It occurs only when the plea has the conclu
sion to the country, and its effect is to join the 
plaintiff in the issue thus tendered by the de
fendant. Co. Litt. 126 a. 

. 

Sirn il itudo legalis est casuurn d iversorum i nter 
se collatorum simi l is ratio ; q uod in uno simi l i 
u rn  valet, valebit in  altero. D issirni l ium,  dissi
m i l is est ratio. Legal similarity is a similar 
reason which governs various cases when 
compared with each other ; for what avails 
in one similar case will avail in the other. 
Of things dissimilar, the reason is dissimilar. 
Co. Litt. 191 ; Benj. Sales 379. 

Simonia est voluntas sive desideri u m  eme·nd j · 
vel vendendi spiritral ia vel spiritual ibus adhrer. 
entia. Contractus ex turpi  causa et contra bo
nos mores. Hob. 167. Simony is the will or 
desire of buying or selling spiritualities, or 
things pertaining thereto. It is a contract 
founded on a bad eause, and against morality. 

S I M ONY. In English ecclesiastical law. The 
corrupt presentation of any one to an eccle
siasfical benefice for money, gift, or reward. 
2 Bl. Comm. 278. An unlawful contract for 
presenting a clergyman to a benefice. The 
buying or selling of ecclesiastical preferment..<; 
or of things pertaining to the ecclesiastical 
order. Hob. 167. See State v. Buswell, 40 
Neb. 158, 58 N. W. 728, 24 L. R. A. 68. 

An unlawful agreement to receive a temporal re
ward for something holy or spiritual. Code 1, 3, 
31 ; AylifffJ, Parerg. 400. 

Giving or receiving any material advantage in re
turn for spiritual promotion, whether such ad
vantage be actually received or only stipulated for. 
Jenks, Mod. Land L. 220. 

S I M PLA. Lat. In the civil law. The sin
gle value of a thing. Dig. 21, 2, 37, 2. 

S l M PLE. Pure ; unmixed ; not compound
ed ; not aggravated ; not evidenced by sealed 
writing or record. 

As to simple "Assault," "Average," "Bat
tery," "Blockade," "Bond," "Confession," 
"Contract," "Contract Debt," "Deposit," "Im
prisonment," "Interest," "Larceny," "Obliga; 
tion," "Tool," "Trust," and "Warrandice," see 
those titles. 

S I MPLE SENTENCE. In rhetoric, one in 
Which only one principal statement is made, 
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even though there be adverbial phrases mod
ifying the predicate. San Antonio, U. & G. 
R. Co. v. Dawson (Tex. Civ. App.) 201 S. W. 
247, 251. 

SI  MPLEX. Lat. Simple ; single ; pure ; un-
qualified. 

Charta Sim plex 

A deed-poll or siugle deed. 
Dict. 

Simplex Beneficiu m  

Jacob, Law 

In ecclesiastical law. A minor dignity in a 
cathedral or collegiate church, or any other 
ecclesiastical benefice, as distinguished from 
a cure of souls. It may therefore be held ' 
with any parochial cure, without coming un
der the prohibitions against pluralities. 
Wharton. 

Simplex D ictum 

I n  old English practice. Simple averment ; 
mere assertion without proof. 

Simplex Justitiarius  

In old records. Simple justice. . A name 
sometimes given to a puisne justice. Cowell. 

Simplex Loquela 

In old English practice. Simple speech ; 
the mere declaration or plaint of a plaintiff. 

Simplex Obl igatio 

A single obUgation ; a bond without a con
dition. 2 Bl. Comm. 340. 

Sim plex Peregri natio 

In old English law. Simple pilgrimage. 
Fleta, 1. 4, c. 2, § 2. 

Simplex com mendatio non obl igat. Mere rec
ommendation [of an article] does not bind, 
[the vendor of it.] Dig. 4, 3, 37 ; 2 Kent, 
Comm. 485 ; Broom, Max. 781 ; 4 Taunt. 488 ; 
16 Q. B. 282, 283 ; Cro. Jac. 4 ;  2 Allen (Mass.) 
214 ; 5 Johns. (N. Y.) 354 ; 4 Barb. (N. Y.) 95. 

S implex et p u ra donatio dici p oterit, ubi n u na 
est adjecta conditio nec modus. A gift is said 
to be pure and simple when no condition or 
qualification is annexed. Bract. 1. 

BIMULATIO LAT� 

with (simul cum) other persons unknown." 
In cases of riots, it is usual to charge that A 
B, together with others unknown, ·  did the 
act complained of. 2 Chitty, Cr. Law 488 ; 
2 Salk. 593. 

When a party sued with · another pleads sepa
rately, the plea is generally entitled in the name 

of the person pleading, adding, _ "sued with -," 
naming the othflr party. When this occurred, it 
was, in the old phraseology, called pleading with a 

simul cum. 

S I M U L  ET SEMEL. Lat. Together and at 
one time. 

S I M U LATE. To assume the mere appearance 
of, without the reality ; to assume the signs 
or indications of, falsely ; to counterfeit ; 
feign ; imitate ; pretend. Harryman v. Har
ryman, 93 Kan. 223, 144 P. 262, 265, Ann. Cas. 
1915B, 369. To engage, usually with the co
operation or connivance of another person, 
in an act or series of acts, which are appar
ently transacted in good faith, and intended 
to be followed by their ordinary legal conse
quences, but which in reality conceal a fraud
ulent purpose of the party to gain thereby 
some advantage to which he is not entitled, or 
to injure, delay, or defraud others. See Cart
wright v. Bamberger, 90 Ala. 405, 8 So. 264. 

S I M U LATED CO NT RACT. One which, 
though clothed in concrete form, has no ex
istence in fact. It may at any time and at 
the demand of any person in interest be de
clared a sham and may be ignored by credi
tors of the apparent vendor. Hibernia Bank 
& Trust Co. v. Lousiana Ave. Realty Co. , 143 
La. 962, 79 So. 554, 556. 

S I M U LATE D  FACT. In the law of evidence. 
A fabricated fact ; an appearance given to 
things by human device, with a view to de
ceive and mislead. Burrill, Circ. Ev. 131. 

S I M U LATED J U DGM ENT. One which is 
apparently rendered in good faith, upon an 
actual debt, and intended to be collected by 
the usual process of law, but which in reality 
is entered by the fraudulent contrivance of 
the parties, for the purpose of giving to one 

Simpl icita est legibus amica; et n im ia subtil itas of them an advantage to which he is not en
in j ure reprobatur. 4- Coke, 8. Simplicity is titled, or of defrauding or delaying third . 
favorable to the laws ; and too much subtlety persons. 
in law is to be reprobated. 

S I M P L I C I TER. Lat. Simply ; without cer
emony ; in a summary manner. 

Directly ; immediately ; as distinguished 
from inferentially or indirectly. 

By itself ; by its own force ; per se. 

S I M U L  CUM.  Lat. Together with. In ac
tions of tort and in prosecutions, where sev
eral persons united in - committing the act 
complained of, some of whom are known and 
others not, it is usual to allege in the declara
tion or indictment that the persons therein 
named did the injury in question, "together 

S I M U LATE D  SALE. One which has all the 
appearance of an actual sale in good faith, 
intended to transfer the ownership of prop
erty for a consideration, but which in reality 
covers a collusive design of the parties to 
put the property beyond the reach of credi
tors, or proceeds from some other fraudulent 
purpose. 

S I M U LAT I O  LATENS. Lat. A species of 
feigned disease, . in which disease is actually 
present, but where the symptoms are falsely 
aggravated, and greater sickness is pretend
ed than really exists. Beck, Med. Jur. 3. 
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S I M U LAT I O N. 

I n the Civil Law 

Misrepresentation or concealment ot the 
truth ; as where parties pretend to perform a 
transaction differe�t from that in which they 
really are engaged. Mackeld. Room. Law, § 
181. 

I n  French Law 

1632 

Hence, a final adjournment ; final dismissal 
Of a cause. Quod eat sine die, that he go 
without day ; the old form' of a judgment 
for the defendant, i. e., a judgment discharg
ing the defendant from any further appear
ance in court. 

SI N E  H O C  QUO D .  Without this, that. A 
technical phrase in old pleading, of the same 

Collusion ; a fraudulent arrangement be- import with the phrase "absque 11,00 quod." 

tween two or more persons to give a false or S I N E  N UM ERO. Without stint or limit. A 
deceptive appearance to a transaction in term applied to common. Fleta, lib. 4, c. 19, 
which they engage. § 8. 

S I M U LTANEO US. At the same time. State S I N E  PROLE .. Without issue. Used in gen
v. Columbus, Delaware & Marion Electric Co.. ealogical tables, and often abbreviated into 
103 Ohio st. 280, 133 N. E. 487, 488. "s. p." 

The word -"simultaneous," as used in a patent 
claim, does not imply absolute synchronism from 
beginning to end, but has some elasticity. Events 
may be substantially or relatively simultaneous, al

though not absolutely so. Westinghouse Mach. Co. 
v. C. & G. Cooper Co. (C. C. A.) 245 F. 463, 468. 

S I NCE. This word's proper signification is 
"after," Keller v. Keller, 121 Kan. 520, 247 
P. 433, 435, 49 A. L. R. 113, and in its appar
ent sense it ilicludes the whole period between 
the event and the present time. Jones v. 
Bank, 79 Me. 195, 9 A. 22. "Since" a day 
named, does not necessarily include that day. 
Monroe v. Acworth, 41 N. H. 201. 

8 1  N D ERES I S. "A natural power of the 
soul, set in the highest part thereof, moving 
and stirring it to good, and abhorring evil. 
And therefore sind,eresis never sinneth nor 
erreth. And this sinderesi8 our Lord put in 
man, to the intent that the order of things 
should be observed. And therefore sindere
sis is called by some men the 'law of reason,' 
for it ministereth the principles of the law 
of reason, the which be in every man by na
ture, in that he is a reasonable creature." 
Doct. & Stud. 39. 

SI NE. Lat. Without. 

S I N E  AN I M O  REV E RTEN D I .  Without the 
intention of returning. 1 Kent, Comm. 78. 

S I N E  ASSENSU CAP I T U LI .  Without the 
consent of the chapter. In old English prac
tice. A writ which lay where a dean, bishop, 
prebendary, abbot, prior, or master of a hos
pital aliened the lands holden in the right ot 
his house, abbey, or priory, without the con
sent of the chapter ; in which cases his suc
cessor might have this writ. Fitzh. Nat. 
-Brev. 194, I ;  Cowell. 

S I N E  CONS I D ERAT I O N E  C U R IIE. With
out the judgment of the court. Fleta, lib. 2, 
c. 47, § 13. 

S I N E  DEC RETO. Without authority of a 
judge. 2 Kames, Eq. lUi. 

. 

81 N E D I E. Without day ; without assign
ing a day for a further meeting or hearing. 

S I N E  QUA N O N. Without which not. That 
without which the thing cannot be. An in
dispensable requisite or condition. 

Sine possessione usucapio procedere non po
test. There can be no prescription without 
possession. 

S I N ECU RE. In ecclesiastical law. When a 
rector of a parish neither resides nor per
forms duty at his benefice, but has a vicar 
under him endowed and charged with the 
cure thereof, this is termed a "sinecure." 
Brown. 

An ecclesiastical benefice without cure of 
souls. 

In popular usage, the term denotes an of
fice which yields a revenue to the incumbent, 
but makes little or no demand upon his time 
or attention. 

SI NG LE. Unitary ; detached ; individual ; 
affecting only one person ; containing only 
one part, article, condition, or covenant. 
Alone ; abstracted from others. State v. 
Patch, 64 Mont. 565, 210 P. 748, 750. Unmar
ried. In re Rudman'S Estate, 244 Pa. 248, 
90 A. 566, 567. The term is applicable to a 
widow ; Crum v. Brock, 136 Miss. 858, 101 So. 
704, 705 ; 12 L. J. W. C. 74 ; and occasionally 
even to a married woman living apart from 
her husband ; 12 Q. B. D. 681. 

Sometimes, principal ; dominating. Attor
ney General v. Marx, 203 Mich. 331, 168 N. 
W. 1005, 1006. 

As to single "Adultery," "Bill," "Bond," 
"Comoat," "Demise," "Entry," "Escheat," 
"Obligation," "Original," and "TTact," see 
those titles. 

S I NGLE CRED I TO R. One having a lien only 
on a single fund;-distingulshed from double 
creditor, who is one having a lien on two 
funds. Newby v. Fox, 90 Kan. 317, 133 P. 
890, 47 L. R. A. (N. S.) 302. 

S I N G U LAR. Each ; as in the expression 
"all and singular." Also, individual. In 
grammar, the singular is used to express only 
one. In law, the singular frequently includes 
the plural. Under the 13 & 14 Vict. c. 2 1, § 
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4, words in acts of parliament importing the steaci of the ordinary ni8i priu8 judge. 3 
singular shall include the plural, 'and vice ver- Steph. Comm. 422. 
sa, unless the contrary is expressly provided. 
Whart. Lex. 

As to singular "Successor," and "Title," 
see those titles. 

Singul i  in sol idum tenentur. Each is bound 
for the whole. 6 Johns. Oh. (N. Y.) 242, 252. 

S I N I{ I NG F U N D. See Fund. 

S I PESSOCUA. In old English law. A fran
chise, liberty, or hundred. 

S I ST, v. In Scotch practice. To stay pro-' 
ceedings. Bell. 

S I ST, n. In Scotch practice. A stay or sus
pension of proceedings ; an order for a stay 
of proceedings. Bell. 

S I STER. A woman who has the same father 
and mother with another, or has one of them 
only. In the first case, she is called sister, 
simply ; in the second, half-sister. Wood .v. 
Mitchell, 61 How. Prac. (N. Y.) 48 ; People v. 
Elliff, 74 Colo. 81, 219 P. 224, 225. See, also, 
In re Benson's Estate, 99 Misc. Rep. 222, 163 
N. Y. S. 670, 671. The word is the correla
tiye of "brother." 

S I T. To hold court ; to do any act of a j u
dicial nature. Russell v. Crook County 
Court, 75 Or. 168, 146 P. 806, 808 ; Faulkner v. 
Walker, 36 Ga. App. 636, 137 S. E. 909, 910. 
To hold a session, as of a court, grand jury, 
legislative body, etc. To be formally organ
ized and proceeding with the transaction of 
business. See Allen v. State, 102 Ga. 619, 
29 S. E. 470 ; Cock v. State, 8 Tex. App. 659 ; 
Boyd v. Kellog, 121 Md. 42, 88 A. 30, 31. 

S I T H C U N D MAM. In Saxon law. The high 
constable of a hundred. 

S I T I O  GANADO M AYO R. (Sometimes writ
ten, also, sitio de ganado mayor.) Sp. In 
Spanish and Mexican land law, a tract of land 
in the form of a square, each side of which 
measures 5,000 varas ; the distance from 
the center of each sitio to each of its sides 
should be measured directly to the cardi
nal points of the compass, and should be 2,500 
varas. U. S. v. Oameron, 3 Ariz. 100; 21 P. 
177. Equivalent to 4338.464 acres. Ainsa v. 
U. S., 161 U. S. 219, 16 S. Ot. 544, 40 L. Ed. 
673. A square league. U. S. v. Sutlledand. 
19 How. 363, 364, 15 L. Ed. 666 ; Oorrigan v. 
State, 42 Tex. ' Oiv. App. 171, 94 S. W. 95, 100. 

-Sitio de ganado menor, or sheep ranch, is 
equivalent to 1928.133 'acres. Ainsa v. U. S., 
161 U. S. 219, 16 S. ot. 544, 40 L. Ed. 673. 

S I TT I  NGS. In practice. The holding of a 
court, with full form, and before all the judg
es ; as a sitting in banco 3 Steph. Comm. 423. 

The holding of a court of rvisi prius by one 
or more of the judges of a superior court, in-
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S I TT I NGS , AFTER TERM. Sittings in bane 
after term were held by authority of the St. 
1 & 2 Vict. C. 32. The courts were at liberty 
to transact business at their sittings as in 
term-time, but the custom was to dispose 
only of cases standing for argument or judg
ment. Wharton. 

S I TT I NGS I N  BAN I{, or BANC. The ses
sions of a court, with the full bench present, 
for the purpose of determining matters of 
law argued before them. The sittings which 
the respective superior courts of common law 
hold duringl every term for the purpose of 
hearing and determining the various matters 
of law argued before them. They are so 
called in contradistinction to the sittings at 
nis1, prius, which are held for the purpose of 
trying issues of fact. 

S I TT I NGS I N  CAM E RA. See Chambers. 

S I T US. Lat. Situation ; location. Smith 
Y. Bank, 5 Pet. 524, 8 L. Ed. 212 ; Heston v. 
Finley, 118 Kan. 717, 236 P. 841, 843 ; Avery 
Y. Interstate Grocery 00., 118 Okl. 268, 248 P. 
340, 341, 52 A. L. R. 528. Site ; position ; the 
place where a thing is, considered, for exam
ple, with reference to jurisdiction over it, or 
the right or power to tax it. See Boyd V. 
Selma, 96 Ala. 144, 11 So. 393, 16 L. R. A. 
729 ; Bullock V. Guilford, 59 Vt. 516, 9 A. 360 ; 
Fenton V. Edwards, 126 Oal. 43, 58 P. 320, 46 
L .. R. A. 832, 77 Am. st. Rep. 141. 

Sive tota res evincatur, sive pars, habet re
gressum em ptor in venditorem.  The purchas
er who has been evicted in whole or in part 
has an action against the vendor. Dig; 21, 
2, 1 ;  Broom, Max. , 768. 

S I X  ACTS, T H E. The acts passed in 1819, 
for the pacification of England, are so called. 
They, in effect, prohibited the training of 
persons to arms ; authorized general search
es and seizure of arms ; prohibited meetings 
of more than fifty persons for the discussion 
of public grievances ; repressed with heavy 
penalties and confiscations seditious and 
blasphemous libels ; and checked pamphle
teering by extending the newspaper stamp 
duty to political pamphlets. Brown. 

S I X  ART I C LES, LAWS O F. A celebrated act 
entitled "An act for abolishing diversity of 
opinion," (31 Hen. VIII, c. 14,) enforcing con
formity under the severest penalties on six 
of the strongest points in the Roman Catholic 
religion : Transubstantiation, communion in 
one kind, the celibacy of the clergy, monastic 
vows, the sacrifice of the mass, and auricular 
confession. 4 Steph. Com. 183 ; 4 Reeve, Eng. 
Law, 378. Repealed by 1 Eliz. C. 1. 

S I X  CLERKS. In English practice. Offi
cers of the court of chancery, who received 
and filed all bills, answers, replications, and 
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other papers, signed office copies of pleadings, 
examined and signed dockets of decrees, etc., 
ahd had the ,care of all records in their office. 
Holthouse ; 3 Bl. Comm. 443. They we-re 
abolished by St. 5 Vict. c. 5. 

S I X-DAY L I C ENSE. In English law. A liq
uor license, containing a condition that the 
premises in respect of which the license is 
granted shall be closed during the whole of 
Sunday, granted under section 49 of the li
censing act, 1872 (35 & 36 Vict. c. 94.) 

S I XH I ND I .  Servants of the same nature as 
rod knights, (q. v.) Anc. Inst. Eng. 

S I{ELETO N B I LL. One drawn, indorsed, or 
accepted in blank. 

S KELETON BI LL O F  EXCE PT I ONS. A bill 
of exceptions containing calls for the inser
tion by the clerk of the necessary documents. 
Padgett v. Gulfport Fertilizer Co., 11 Ala. 
App. 366, 66 So. 866, 867. 

SKI  LL. Practical and familiar knowledge 
of the principles and processes of illl art, sci
ence, or trade, combined with the ability to 
apply them in practice in a proper and ap
proved manner and with readiness and dex
terity. See Dole v. Johnson, 50 N. H. 454 ; 
Akridge v. Noble, 114 Ga. 949, 41 S. E. 78 ; 
Graham v. Gautier, 21 Tex. 119' ; Haworth 
v. Severs Mfg. Co., 87 Iowa, 765, 51 N. W. 68. 

Reasonable Skill 

Such skill as is ordinarily possessed and ex
ercised by persons of common capacity, en
gaged in the same business or employment. 
Mechanics' Bank v. Merchants' Bank, 6 Metc. 
(M�S.) 26. 

Skilled Witnesses 

Witnesses who are allowed to give evidence 
on matters of opinion and abstract fact. 
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636, 260 S. W. 523, 525 ; State v. Roy, 158 
La. 352, 104 So. 112, 113. 

"Libel" and "slander" are both methods of 
defamation ; the former being expressed by 
print, writing, pictures, or signs ; the latter 
by oral expressions. Spence v. Johnson, 142 
Ga. 267, 82 S. E. 646, 647, Ann. Cas. 1916A, 
1195. 

SLANDER OF T I TLE. This is a statemen.t 
of something tending to cut down the extent 
of title to some estate vested in the plaintiff. 
Such statement, in order to be actionable, 
must be false and malicious ; i. e., both un
true and done on purpose to injure the plain
tiff. Damage must also have resulted from 
the statement. Brown. See Burkett v. Grif
fith, 90 Cal. 532, 27 P. 527, 13 L. R. A. 707, 
25 Am. St. Rep. 151 ; Carbondale Inv. 00. v. 
Burdick, 67 Kan. 329, 72 P. 781 ; Butts v. 
Long, 94 Mo. App. 687, 68 S. W. 754 ; Fearon 
v. Fodera, 169 Cal. 370, 148 P. 200, 202, Ann. 
Cas. 1916D, 312 ; Kelly v. First State Bank, 
145 Minn. 331, 177 N. W. 347, 9 A. L. R. 
92�. 

SLA N D E R E R. One ' who maliciously and 
without reason imputes a crime or fault to 
another of which he is innocent. See Slan
der. 

SLANDEROUS PER SE. Words falsely spo
ken of another are slanderous per se only 
when they impute the commis'Sion of a crime 
involving moral turpitude, impute the exist
ence of a loathsome and infectious disease, 
impute unfitness to perform ,the duties of an 
office or employment, prejudice in a profes
sion or trade, or tend to disinherit him. 
Smallwood v. York, 163 Ky. , 139, 173 S. W. 
380, 381, L. R. A. 1915D, 578 ; Edwards 
X-Ray Co. v. Ritter Dental Mfg. Co., 210 
N. Y. S. 299, 300, 124 Misc. Rep. 898. 

- S LAVE. A person who is wholly subject to 
S LACKER. A person who was derelict in the the will of another ' one who has no freedom 
performance of his duty toward his country of action but who;e person and services are 
in the world war. Dimmitt v. B reakey (C. C. wholly u�der the control of another. Web
A.) 267 F. 792 ; Choctaw Coal & Mining Co. v. ster ; Anderson v. Salant, 38 R. I. 463, 98 
Lillich, 204 Ala. 533, 86 So. 383, 385, 11 A. L. A. 425, 428, L. R. A. 1916D, 651. 
R. 1014. 

One who is under the power of a master, and who 
SLADE.  In old records. A long, fiat, and belongs to him ; so that the master may sell and 
narrow piece or strip of ground. Paroch. dispose of his person, of his industry, and of his 

Antiq. 465. labor, without his being able to do anything, have 
anything, or acquire anything, but what must be-

SLA I NS. See Letters of Slains. long to his master. Civ. Code La. 1838, art. 35. 
SLAND ER. In torts., Oral defamation ; the SLAVE.-T RAOE. The traffic in slaves, or 
speaking of false words concerning another, the buying and selling of slaves for prOfit. 
whereby injury results to his reputation. See 
Pollard v. Lyon, 91 U. S. 227, 23 L. Ed. 308 ; SLAVERY. The condition of a slave ; that
Fredrickson v. Johnson, 60 Minn. 337, 62 N. civil relation in which ' ohe man has absolute 
W. 388 ; Ross v. Ward, 14 S. D. 240, 85 N. power over the life, fortune, and liberty of 
W. 182, 86 Am. St. Rep. 746 ;  Gambrill v. another. 
Schooley, 93 Md. 48, . 48 A. 730, 52 L. · R. A. 
87, 86 Am. St. Rep. 414 ; Republican Pub. SLAY. ; This word, in an indIctment, adds 
Co. v. Mosman, 15 Colo. 399, 24 P. I051 ; nothing to the force and effect , of the word 
eiv. Code Ga . . 1895, § 3837 (Civ. Code 1910, "kill," when used with · reference 'to the tak-
1 · 4433). Butler v. Freyman, 216, Mo. ' App. lng of human life . . It is particularly appli-
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cable>to t�e taJdpg of hUD;lan Ufe in battle ; does tl1e maip. body of water of tlle·: stre�m 
and,. when i( .is . not used in this sense,' it is :flow through .them. Dunlieth . & D. Bridge 
synonymous with "kill." State v. Thomas, Co. v. Dubuque County, 55 Iowa, 565, 8 N. 
32 .La. Ann. 351. 

. 
W. 443. 

SLEDGE. A hurdle to draw traitors to SLO U G H  S I LVER. A rent paid to the castle' 
ex�cution . .  �l Hale, : P. O. 82. of Wigmore, in lieu of certain days' work in 

}}arvest, heretofore reserved, to the , lord .from 
his tenants. Cowell. SLEEP. NG PARTNER. A dormant partner ; 

o� whose name does not appear in the firm, 
and who takes no active part in the busi
ness, but who has an interest in the concern, 
and shares the profits, and thereby becomes 
a partner, either absolutely, or as respects 
third persons. 

SLEE P I N G  RENT. In English law. An ex
pression frequently used in coal-mine leases 
and agreements for the same. It signifies a 
fixed or dead, i. e., certain, rent, as distin
guished from a rent or royalty varying with 
the amount of coals gotten, and is payable 
although the mine should not be worked at 
all, but should be sleeping or dead, whence 
the name. Brown. 

SLU I CEWAY • .  An artificial channel into' 
which water is let by a sluice. Specifically, 
a trench constructed over the bed of a stream, 
so that logs or lumber can be :floated down 
to a convenient place of delivery. Webster. 
See Anderson v. MunCh, 29 Minn. 416, 13 N. 
W. 192. 

SMAI{A. In old records. A small, light ves
sel ; a smack. Cowell. 

SMALL DEBTS C O U RTS. The s'everal coun
ty courts established by St. 9 & 10 Vict. c. 
95, for the purpose of bringing justice home 
to every man's door. 

SLI CE. An indeterminate part or portion. SMALL T I T H ES. All personal and mixed 
Read v. McKeague, 252 Mass. 162, 147 N. E. tithes, and also hops, :flax, saffrons, potatoes, 

585. and sometimes, by custom, wood. Otherwise 
called "privy tithes." 2 Steph. Comm. 726. 

SL I CI<. "Smooth, with a slippery or greasy 'smoothness." McCall v. B. Nugent Bros. 
Dry Good� Co. (Mo.' Sup.) 236 S. W. 324, 327. 

S L I G HT. As to slight "Oare," "Evidence," 
"Fault," and "Negligence," see those titles. 

SLI P. In negotiations for a policy of in
surance. In England, the agreement is in 
practice concluded between the parties by a 
memorandum called the "slip," containing 
the terms of the proposed insurance, and in
itialed �y. the underwriters. Sweet. 

Also that part of a police court wMch is 
divided off from the other parts of the court, 
for the prisoner to stand in. It is frequently 
called the "dock." Brown. 

The intermediate space between two 
wharves or docks ; the opening or vacant 
space between two piers. See Thompson v. 
New York, 11 N. Y. 120 ; New York v. Scott, 
1 Caines (N. Y.) 543. 

A break or cleavage in the continuity of 
the slate structure of the roof of a mine. 
Edgren v. Scandia Coal Co., 171 Iowa, 459, 
151 N. W. 519, 522. 

SLi PPA. A stirrup. There is a tenure of 
land in Oambridgeshire by holding the sov
ereign's stirrup. Wharton. 

SLOPE. A "slope," within the meaning of a 
mining statute, is a level or inclined way, 
passage, or opening used for the Same pur
pose as a shaft. Roberts v. Tennessee Coal, 
Iron & R. Co. (0. C. A.) 255 F. 469, 471. 

SLOUGH.  An arm of a river, flowing be
tween islands and the main-land, and sepa
rating the islands from one another. Sloughs 
have not the breadth of the main river, nor 

SMART-MO N EY. Vindictive or exemplary 
damages given by way of punishment and 
example, in cases of gross misconduct of de
fendant. See Brewer v. Jacobs (0.' C.) 22 
F. 224 ; Springer v. Somers Fuel Co., 196 
Pa. 156, 46 A. 370 ; Day v. Woodworth, 1.3 
How. 371, 14 L. Ed. 181 ; Murphy v. HobbB, 
7 Colo. 541, 5 P. 119, 49 Am. Rep. 366 ; 
Cotton v. Fisheries Products 00., 181 N. C. 
151, 106 S. E. 487, 488. 

SMELLER. Witness in liquor case who qual
ifies as "smeller" is one who is shown to 
know liquor by smell. Mathews v. State, 21 
Ala. App. 181, 1.06 So. 390, 391. 

SMELT I NG . . A melting of ores in the pres
ence of some re-agent which operates to sep
arate the metallic element by combining with 
a non-metallic element. Lowrey v. Smelting 
& Aluminum Co. (C. C.) 68 F. 354. 

SMOI<E-FARTH I NGS. In old English law. 
An annual rent paid to cathedral churches ; 
another name for the pentecostals or custom
ary oblations offered by the dispersed in
habitants within a diocese, when they made 
their processions to the lnother cathedral 
ch urch. Cowell. 

SMOI<E-S I LVE R. In English law. A sum 
paid to the ministers of divers parishes as a 
modus in lieu of tithe-wood. Blount. 

SM U G G L I NG. The offense of importing pro
hibited articles, or of defrauding the revenue 
by the introduction of articles into consump
tion, without paying the duties chargeable 
upon them. It may be committed indifferent
ly either upon the excise or customs revenue. 
Wharton. 
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The fraudulent taking into a country, or 
out of it, merchandise which is lawfully pro
hibited. (Quoted and approved by Brewer, 
J .. in Dunbar v. U. S., 156 U. S. 185, 15 S. 
0[. 325, 39 L. Ed. 390.) 

"The bringing on sl1ore, or carrying from 
the shore, goods and merchandise, for which 
the duty has not been paid, or of goods of 
which the importation or exportation is pro
bibited." 6 Bac. Abr. 258. S o, in almost pre
cisely the same words in 1 Hawk. PI. Or. 
661 ; 1 Russ. Or. 172 ; Gillespie v. U. S. (0. 
C. A.) 13 Jj'.{2d) 736, 738. 

SNOTTER I NG S I LVER. A &mall duty 
which was paid by servile tenants in Wylegh 
to the abbot of Colchester. Cowell. 

SO. This term is sometimes the equivalent 
of " hence," or "therefore," and it is thus 
understood whenever what follows is an il
lustration of, or conclusion from, what has 
gone before. Clem v. State, 33 Ind. 431. 

In connection with time, it suggests a pe
riod of indefinite duration. Thus, an agree
ment to pay rent "within a week or so" after 
a specified date is sufficiently complied with 
by payment 13 days after the date fixed. 
Marshall V. Partyka, 98 Conn. 778, 120 A. 
507, 508. 

SO H ELP Y O U  GOD.  The formula at the 
end of a common oath. 

SOAI<AGE. The term "soakage," as used in 
the laws and regulations relating to with
drawal of liquors from bonded warehouses, 
means the spirits which in course of time 
in the warehouse had been absorbed by the 
staves of the barrel containing it. Bernheim 
Distilling Co. v. Mayes (D. O.) 268 F. 629, 630. 

SO BER. Moderate in, or abstinent from, the 
use of intoxicating liquors. American Cigar 
Co. v. Fabacher, 156 La. 182, 100 So. 299, 300. 

SOBRE. Span. , Above ; over ; upon. Ruis 
v. Chambers, 15 Tex. 586, 592. 

SOBRE-JU EZES. In Spanish law. Supe
rior j.udges. Las Partidas, pt. 3, tit. 4, 1. 1. 

SO BR I N I  and S O B R I NIE. Lat. In the civil 
law. The children of cousins german in gen
eral. 

SOC, SOI{, or SOI{A. In Saxon law. Juris
diction ; a power or privilege to administer 
justice and execute the laws ; also a shire, 
circuit, or territory. Cowell. 

SO CA. A seigniory or lordship, enfranchised 
by the king, with liberty of holding a court 
of his soem·en or soeagers ; i. e., his tenants. 

SOCAGE. Socage tenure, in England, is the 
holding of · certain lands in consideration of 
certain� inferior services of husbandry to be 
performed by the tenant to the . lord o..f th� 
fee; "Socage," in its most general and ex
tensive signification, seems to denote" a · ten-
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ure by any certain and determinate service. 
And in this sense it is by the ancient writers 
constantly put in opposition to tenure by 
chivalry or knight-service, where the render 
was precarious and uncertain. Socage is of 
two sorts,-free socage, where the services 
are not onlY ' certain, but honorable ; and vil
lein socage, where the services, though cer
tain, are of baser' nature. Such as hold by 
the former tenure are also called in Glanvil 
and other authors by the name of "Ziberi 
sokemanni," or tenants in .free socage. By 
the statute 12 Car. 2, c. 24, all the tenures 
by knight-service were, with one or two im
material exceptions, converted into free and 
common socage. See Cowell ; Bract. 1. 2, c. 
35 ; 2 BI. Comm. 79 ; - Fleta, lib. 3, c. 14, § 9 ;  
Litt. § 117 ; Glan. 1. 3, c. 7. 

SOCAGE R. A tenant by socage. 

Socagi u m  idem est q uod servitum soom; et 
SOOO, idem est q uod caruca. Co. Litt. 86. 
Socage is the same as service of the soc ; 
and soc is the same thing as a plow. 

SOCER. Lat. In the civil law. A wife's 
father ; a father-in-law. Calvin. 

SOC I A L  C O NTRACT, or COM PACT. In 
political philosophy, a term applied to the 
theory of the origin of society - associated 
Chiefly with the names of Hobbes, Locke and 
Rousseau, though it can be traced back to the 
Greek Sophists. Rousseau (Contrat Social) 
held that in the pre-social state man was un
warlike and timid. Laws resulted from the 
combination of men who agreed, for mutuai 
protection, to surrender individual freedom 
of action. Government must therefore rest 
on the consent of the governed. Encycl. Br. 

SOC I A L  I NSU RANCE. "Social insurance" 
covers insurance referred to under the head:  
Unemployment, old age pensions, mothers' 
and orphans' penSions, sickness, etc. Smythe 
v. Home Life & Accident Ins. Co., 134 La. 368, 
64 So. 142, 143. 

SOCIAL SETTLEM ENT. The term "social 
settlement," as applied to organizations en
gaged in charitable or philanthropic work, 
implies a fixed locality to be benefited by 
supplying moral, physical, and educational 
help to the poor and needy. In re Young Wo
men's Christian Ass'n (Sup.) 141 N. Y. S. 
260, 261. 

SOC I A L I SM. Any theory or system of so
cial organization which would abolish, en
tirely or in great part, the individual effort 
and competition on which modern society 
rests, and substitute for it co-operative ac
tion, would introduce a more perfect and 
equal distribution of the products of labor, 
and would make land and capital, as the in
struments and means of prodUction, the · joint 
·possession · of the' members of the community. 
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SOC I DA. 
I n  Civil Law 

The name of a contract by · wbich one man 
delivers to another, either for a small recom
pense or for a part of the profits, certain 
animalsl on condition that if any of them 
perish they shall be replaced by the. bailee 
or he shall pay their value. 

A contract of hiring, with the condition 
that the bailee ta�es upon him the risk of the 
loss of the thing hired. Wolff § 638. 

SOC I EDAD. In Spanish law. Partnership. 
Schm. Civil Law, 153, 154. 

SOCI EDAD ANON I MA. In Spanish and 
Mexican law. A business corporation. "By 
the corporate name, the shareholders' names 
are unknown to the world ; and, so far as 
their connection with the corporation is con
cerned, their own names may be said to be 
anonymous, that is, nameless. Hence the 
derivation of the term 'anonymous' as applied 
to a body of persons associated together in 
the form of a company to transact any given 
business under a company name which does 
not disclose any of their own." Hall, Mex. 
Law, § 749. 

SOCI ETAS. Lat. In the civil law. Part
nership ; a partnership ; the contract of 
partnership. Inst. 3, 26. A contract by 
which the goods or labor of two or more are 

. united in a common stock, for the sake of 
sharing in the gain. Hallifax, Civil Law, b. 
2, c. 18, no. 12. 

SOC I ETAS LEO N I NA. That kind of society 
or partnership by which the entire profits be
long to some of the partners, in exclusion of 
the rest. So called in allusion to the fable of 
the lion, who, having entered into partner
ship with other animals for the purpose of 
hunting, appropriated all the prey to himself. 
·Wharton. 

SOCIETE D'ACQUETS. A written contract 
between husband and wife to regard as com
munity property only those things which are 
acquir� during the marriage. 

SOC I ETE E N  COMMAN D I TE. In Louisi
ana. A partnership formed by a contract by 
which one person or partnership agrees to 
furnish another person or partnership a cer
tain amount, either in property or money, to 
be employed by the person or partnership to 
whom it is furnished, in his or their own 
name or firm, on condition of receiving a 
share in the profits, in the proportion deter
mined by the contract, and of being liable 
to losses and expenses to the amount fur
nislied and no more. Civ. Code La� art. 2839. 

SOC I ETE EN N O M  CO LLECT I F. A part
nership in which all the members are jointly 
and severally liable. 

SOC I ETE EN PART I C I PAT I O N. A joint 
adventure. 

SOC I ETE PAR ACT I ONS. A joint stock 
company. 

SOC I ETY. An association or company of 
persons (generally unincorporated) united to
gether by mutual consent, in order to delib
erate, determine, and act jointly for some 
common purpose. In a wider sense, the com
munity or public ; the people in generaL See 
New York County Medical Ass'n v. New York. 
32 Misc. 116, 65 N. Y. S. 531 ; Josey v. Union 
L. & T. Co., 100 Ga. 608, 32 S. E. 628 ; Gilmer 
v. Stone, 120 U. S. 586, 7 S. Ct. 689, 30 L. Ed. 
734. 

Civil Society 
Usually, a state, nation, or body politic. 

Rutherforth, Inst. c. 1, 2. 

Socii  mei  socius meus socius no'n est. The 
partner of my partner is not my partner. DJg. 
50, 17, 47, 1. 

SOC I ETAS NAVA L I S. A naval partnership ; 
SOCI US. Lat. In the civil law. A partner. an association of vessels ; a number of ships 

pursuing their voyage in company, for pur- SOC MAN. A socager. 
poses of mutual protection. 

SOC I ETE. Fr. In French law. 
ship. See Commendam. 

Partner-

SOCI ETE ANO NYM E. In � French law orig
inally a partnership conducted in the name 
of one of the members ; the others were 
strictly secret partners. To creditors of the 
firm they came into no relation and under 
no liability. An association where the lia
bility of all the partners is limited. It had 
in England until lately no other name than 
that of "chartered company," meaning there
by a j oint-stock company whose sharehold
ers, by a charter from the crown, or a spe
cial enactment of the legislature, stood ex
empted from any liability for the debts of the 
concern, beyond the amount of their subscrip
tions. 2 Mill, Pol. Econ. 485. 

Free Soc·me'n 

In old English law. Tenants in free socage. 
Glanv. lib. 3, c. 7 ;  2 Bl. Comm. 79. 

SOCMAN RY. Free tenure by socage. 

SOCNA. A privilege, liberty, or franchise. 
Cowell. 

SOCOME. A custom of grinding corn at the 
lord's mill. Cowell. Bond-socome is where 
the tenants are bound to it. Blount. 
SOD O M I TE. One who has been guilty of 
sodomy. 

SODO MY. A carnal copulation by human 
beings with each other against nature, or 
with a beast. See 2 Bish. Cr. Law § 1191 ; 
Whart. Cr. Law 579 ; Strum v. State, 168 
Ark. 1012, 272 S. W. 359. 



SODOMY 

This. term is often defined in statutes and judI
cial decisions as meaning "the crime against na
ture,:" the "crimen innominatum," 01' as carnal cop:" 
ulalion, against the order o,f nature, by man with 
man, or, in the same unnatural manner, .with wo
man or with a beast. See Code Ga. 1882, § 4352 (Pen. 
Code 1910, § 373) ; Honselman v. People, 168 Ill. 172, 
48 N. E. 304. But, strictly speaking, it should be 
'used only as equivalent to "pedera8ty/' that is, the 
sexual act 'as performed by a man upon the person 
of another man 01' a boy by penetration of the an
U8. See Ausman v. Yeal, 10 Ind. 355, 71 Am. Dec. 
331. The term might also, without any great vio
lence to its original meaning, be so extended as to 
cover the same .act when performed in the same 
manner by a man upon the person of a woman. An
other possible method of unilateral sexual connec
tion, by penetration of the mouth (penem in orem 
alii :immittere, . vel penem alii in orem reaipere) is 
not properly called "sodomy," but "fellation." That 
this does not constitute sodomy within the mean
ing of a statute is held in Com. v. Poindexter (Ky.) 
118 s. W. 943 ; Lewis v. State, 36 TfJx. Cr. R.  37,. 35 
S. W. 372, 61 Am. St. Rep. 831 ; but a greater num
ber of jurisdictions hold otherwise. See State v. 
Farris, 189 Iowa, 505, 178 N. W. 361, 362 ; Glover v. 
State, 179 Ind. 459, 101 N. E. 629, 630, L. R. A. (N. 

S.) 473 ; White v. State, 136 Ga. 158, 71 S. E. 135 ; 
State v. Start, 65 Or. 178, 132 P. 512, 46 L. R. A. (N. 
S. ) 26S. On the other hand be8tiality is the carnal 
copulation of a human being with a brute, or ani
mal of the sub-human orders of the opposite sex. 
It is not identical with sodomy, nor is it a form of 
sodomy, though the two terms are often confused 
in legal writings and sometimes in statutes. See 
Ausman v. Yeal, 10 Ind. 355, 71 Am. Dec. 331. Bug
gery is a term rarely used in statutes, but appar
ently including both sodomy (in the widest sense) 
and bestiality as above defined. See Ausman v. Veal, 
10 Ind. 355, 71 Am. Dec. 331 ; Com. v. J., 21 Pa. Co. 
Ct. R. 625. 
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phrase written on a petition of right, and sub
scribed by the king. 

SO I T  FA I T ' CO M M E  I L  EST D ES I RE. Let 
it be as it is desired. The royal assent to pri
vate acts of parliament. 

SOJ O U R N I N G. This term means something 
more than "traveling," and applies to a tem
porary, as contradistinguished fro,ill a perma
nent, residence. Henry v. Ball, 1 Wheat. 5, 
4 L. Ed. 21 ; In re Oahn's Will, 110 Misc. 96, 
180 N. Y. S. 262, 266. 

SOI{E-REEVE. The lord's rent gatherer in 
the soca. Cowell. 

SOI{EMAN R I ES. Lands and tenements 
which were not held by knight�service, nor 
by grand serjeanty, nor by petit, but by sim
ple services ; being, as it were, lands enfran
chised by the king or his predecessors from 
their ancient demesne. Their tenants were 
sokerna-ns. Wharton. 

SOI{EMANS. In English law. Those who 
held their lands in socage. 2 Bl. Comm. 100. 

Sola ac per se se'nectus donationem testamen
tum aut transactionem non  vitiat. Old age does 
not alone and of itself vitiate a will or gift. 
Van Alst v. Hunter, 5 Johns. Ch. (N. Y.) 148, 
158. 

SOLAR. In Spanish law. Land ; the de
mesne, with a house, situate in a strong or 
fQrtified place. White, New Recop. b. 1, tit. 
5, c. 3, § 2. 

SOLAR DAY. That period of time which be
SOFT D R I N I< PAR LO R. A place where soft gins at sunrise and ends at sunset. Co. Litt. 
drinks are sold and drunk on premises. Peo- 135a-. 

' 

pIe v. De Oeovanni, 326 Ill. 230, 157 N. E. 195, 
197. . SOLAR M O NTH. A calendar month. See 

SO I L. The surface, or surface-cQvering of 
the land, not including minerals beneath it or 
grass Qr plants growing upon it. But in a 
wider (and more usual) sense, the term is 
equivalent to' "land," and includes all that is 
below, upon, or above the surface. 

S O I T. Fr. Let it be ; be it so. A term used 
in several Law-French phrases employed in 
English law, particularly as expressive of the 
will or assent of the sovereign in formal com
munications with parliament or with private 
suitors. 

SO I T  BA I LE AUX C O M M O NS. Let it be de
livered to the commons. The form of indorse
ment on a bill when sent to the house of com
mons. Dyer, 93a-. 

SO I T  BA I LE AUX S E I G N E U RS. Let it be 
delivered to the lords. The form of indorse
ment on-a bill in parliament when sent to the 

, house· of . lords. . Hob . .  l11a-. 

SoIT DROIT FA IT AL 
'
PART I E  . . In English 

law. ' Let 
'
right be done to th� party. A 

Month. 

SO LARES. In Spanish law. Lots of ground. 
This term is frequently found in grants from 
the Spanish government of lands in America. 
2 White, Recop. 474. 

. 

SO LAR I U M.  Lat. In the civil law. A rent 
paid for the ground, where a person built on 
the public land. A ground rent. Spelman ; 
Calvin. 

SOLAT I UM.  Compensation. Damages al
lowed for injury to the feelings. 

, SOLD.  See "Sale." 

SOLD N OTE. A note given by a broker, who 
has effected a sale of merchandise, to the 
buyer, stating the fact of sale,. quantity, price, 
etc. Story, Ag .. § 28 ; Saladin v. Mitchell, 45 
Ill. 83. 

SOLD I ER. A military man ; a private in the 
army. 

The word "soldier" within Soldiers' Prefer
ence Act is said to be limited to enlisted men, 
including noncominissioned offi.cers and those 
whose enlistment arises as result of Selective 
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Service Act, and to those who exercise com
mand of enlisted men, including commission
ed and warrant officers. Stephens v. Civil 
Service Commission of New Jersey, 101 N. J. 
Law, 192, 127 A. 808, 809. 

SOLE. Single ; individual ; separate ; the 
opposite of joint ; as a sole tenant. Fort 
Worth & D. C. Ry. Co. v. Williams (Tex. Oiv. 
App.) 275 S. W. 415, 419. 

Comprising only one person ; the opposite 
of aggregate ; as a soOle corpo-r,ation. 

Unmarried ; as a ferne sole. See the nouns. 

SOLE A N D  UNCO N D I T I O NA L  OWNE R. See 
Owner. 

SOLEM N. Formal ; in regular form ; with 
all the forms of a proceeding. As to solemn 
"Form," see Probate. As to solemn "Oath" 
and "War," see the nouns. 

SO LEM N  O CCAS,I O N .  "Solemn occasion" 
within constitutional provision empowering 
the Legislature to require the opinion of the 
Justices on important questions of law means 
occasion when such questions of law are nec
essary to be determined by the body making 
the inquiry in the exercise of the power in
trusted to it by the Constitution or laws. In 
re Opinion of the Justices, 217 Mass. 607, 105 
N� E. 440, 441. 

SO LEMNES LEG UM FORM U LA:: . Lat. In 
the civil law. Solemn forms of laws ; forms 
of forensic proceedings and of transacting le
gal acts. One of the sources of the unwritten 
law of Rome. Butl. Hor. Jur. 47. 

SOLEM N I TAS ATTACH I AMENTORUM.  In . 
old English practice. Solemnity or formality 
of attachments. The issuing of attachments 
in a certain formal and regular order. Bract'. 
fols. 439, 440 ; 1 Reeve, Eng. Law, 480. 

Solem n itates juri's sunt observandre. The so
lemnities of law are to be observed. Jenk. 
Cent. 13. 

SOLEM N I TY. A rite or ceremony ; the 
formality established by law to render a con
tract, agreement, or other act valid. 

S O LEM N I ZE. To solemnize, spoken of a 
marriage, means no more than to enter into 
a marriage contract, with due publication, be
fore third persons, for the purpose of giving 
it notoriety and certainty ; which may be be
fore any persons, relatives, friends, or strang
ers, competent to testify to the facts. See 
Dyer v. Brannock, 66 Mo. 410, 27 Am. Rep. 
359 ; Pearson v. Howey, 11 N. J. Law, 19 ; 
Bowman v. Bowman, 24 Ill. App. 172. 

SO L I C I T. To ask for with earnestness, to 
make petition to, to endeavor to obtain, to 
awake or excite to action, to appeal to, or to 
invite. In re Winthrop, 135 "Wash. 135, 237 
P. 3, 4 ;  Briody v. De Kimpe, 91 N. J. Law, 
206, 102 A. 688, 689. The term implies per-

SOLIDA&Y :  

sonal petition and . Importunity- addressed to a 
particular individual to do some particular 
thing. Golden & Co. v. Justice's Court of 
Woodland Tp., Yolo County, 23 Cal. App. 778, 
140 P. 49, 58. 

SOL I C I T-AT I ON. Asking ; enticing ; urgent 
request. Any action which the relation of 
the parties justifies in construing into a seri
ous request. State v. Underwood, 79 Qr. 338, 
155 P. 194. Thus "solicitation of chastity" is 
the asking or urging a woman to surrender 
her chastity. State v. Render, 203 Iowa, 
329, 210 N. W. 911 ; People v. Murray, 307 
Ill. 349, 138 N. E. 649, 653. The word is also 
used in such phrases as "solicitation to lar
ceny," 'to bribery, etc. 

S O L I CITO R. In English law. A legal prac
titioner in the court of chancery. The words 
"solicitor" and "attorney" are commonly used 
indiscriminately, although they are not pre
cisely the same, an attorney being a practi
tioner in the courts of common law, a solicitor 
a practitioner in the courts of equity. Most 
attorneys take out a certificate to practice in 
the courts of chancery, and therefore become 
solicitors also, and, on the other hand, most, 
if not all, solicitors take out a certificate to 
practice in the courts of common law, and 
therefore become attorneys also. Brown. 

SO L I C I TOR 
'
GENERAL. In Enlish law. One 

of the principal law officers of the crown, as
sociated in his duties with the attorney gen
eral, holding office by patent during the 
pleasure of the sovereign, and having a right 
of preaudience in the courts. 3 Bl. Comma 27. 
In American law, an officer of the department 
of justice, next in rank and authority to the 
attorney general, whose principal assistant 
he is. His chief function is to represent the 
United States in all cases in the supreme 
court and the court of claims in which the 
government is interested or to which it is a 
party, and to discharge the duties of the at
torney general in the absence or disability of 
that officer or when there is a vacancy in the 
office. Hev. St. U. S. §§ 347, 359 (5 USCA §§ 
293, 309). 

S O LI C I TO R  O F  T H E  S U PR E M E  C O U RT. 
The solicitors before the supreme courts, in 
Scotland, are a body of solicitors entitled to 
practice in the court of session, etc. Their 
charter of incorporation bears date August 
10, 1797. 

SO L I C I TO R  O"F T H E  T REASU RY. An offi
cer of the United States attached to the de
partment of justice, having general charge of 
the law business appertaining to the treasury. 

S O L I C ITOR TO T H E  SU ITO RS' F U N D. An 
officer of the English court of chancery, who 
is appointed in' certain cases guardian ad 
litern. 

SOLI  DARY. A term of civil-law origin, sig
nifying that the right or interest spoken of 



SOLIDUM 

is joint or common. A "solidary obligation" 
corresponds to a "joint and several" obliga
tion in the common law ; that is, one for 
which several' debtors are bound in such wise 
that each is liable for the entire amount, and 
not merely for his proportionate share. But 
in the civil law the term also includes the 
case where there are several creditors, as 
against a common debtor, each of whom is 
entitled to receive the entire debt and give an 
acquittance for it. 

S O L I D UM .  Lat. In the civil law. A whole ; 
an entire or undivided thing. 

S O L I D US LEGALIS. A coin equal to 13s. 4d .. 
of the present standard. 4 Steph. Oomm. 
119n. Originally the "solidus" was a gold 
coin of the Byzantine Empire, but in medieval 
times the term was applied to several varie
ties of coins, or as descriptive of a money of 
account, and is supposed to be the root from 
which "shilling" is derived. 

SO LI N UM. In old English law. Two plow
lands, and somewhat less than a half. 00. 
Litt. 5a. 

SOL ITARY C O N F I N E M ENT. In a general 
sense, the separate confinement of a prisoner, 
with only occasional access of any other per
son, and that only at the discretion of the 
jailer ; in a stricter sense, the complete iso
lation of a prisoner from all human society, 
and his confinement in a cell so arranged that 
he has no direct intercourse with or sight of 
any human being, and no employment or in
struction. See Medley, Petitioner, '134 U. S. 
160, 10 S. Ot. 384, 33 L. Ed. 835. 

Solo cedit quod solo im plantatur. That which 
is planted in the soil belongs to the soil. The 
proprietor of the soil becomes also the pro
prietor of the seed, the plant, and the tree, 
as soon as these have taken root. Mackeld. 
Rom. Law, § 275. 

Solo cedit quod solo  inredificatur. That which 
is built upon the soil belongs to the soil. The 
proprietor of the soil becomes also proprietor 
of the building erected upon it. Mackeld. 
Rom. Law, § 275. 

SO LUM P ROV I N C I ALE. Lat. In Roman 
law. The solum italicum (an extension of 
the old Ager Rom,antt.s) admitted full owner
ship, and of the application to it of usucapio'; 
whereas the solum provinciale (an extension 
of the old Ager Publicus) admitted of a pos
sessory title only, and of longi temporis pos
sessio only. Justinian abolished all distinc
tions between the two, sinking the itaUcum 

to the level of the provinoiale. Brown. 
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SO LUT I O .  Lat. In civil law. Payment, sat
isfaction, or release ; any species of discharge 
of an obligation accepted as satisfactory by 
the creditor. The term refers not so much 
to the counting out of money as to the sub
stance of the obligation. Dig. 46, 3, 54 ; Id. 
50, 16, 176. 

SOLUT I O  I N D EB I T I .  In the civil law. Pay
ment of what was not due. From the pay
ment of what was not due arises an obligation 
qua,si em contractu. When one has errone
ously given or performed something to or for 
another, for which he was in no wise bound, 
he may redemand it, as if he had only lent it. 
The term "solutio indebiti" is here used in a 
very wide sense, and includes also the case 
where one performed labor for another, or 
assumed to pay a debt for which he was not 
bound, or  relinquished a right or released a 
debt, under the impression that he was legally 
bound to do so. Mackeld. Rom. Law, § 500. 

Solutio p retii em ption is loco habetur. The 
payment of the price [of a thing] is held to be 
in place of a purchase, [operates as a pur
chase.] Jenk. Cent. p. 56, case 2 ;  2 Kent. 
00mm. 387. 

SOLUT I O N E  F EO D I  M I L I T IS PAR � I A M EN. 
T I ,  O 'r F E O D I  BU RGENSIS PARLIAM E NT I .  
Old writs whereby knights of the shire and 
burgesses might have recO'vered theIr wages 
or allowance if it had been refused. 35 Hen. 
VIII. c. 11. 

SO LUTUS. 
I n  the Civil Law 

Loosed ; freed from confinement ; set at 
liberty. Dig. 50, 16, 48. 

I n Scotch Practice 

Purged. A term used in old depositions. 

SO LVAB I LI TE. Fr. In French law. Ability 
to pay ; solvency. Emerig. · Traite des As
sur. c. 8, § 15. 

SOLVENCY. The state of a person who is 
able to' pay all his debts out of present 
means ; excess O'f assets over liabilities ; also 
such attitude of a person's property as that 
it may be reached and subjected by process of 
law, without his consent, to the payment of 
such debts. Mitchell v. Bradstreet Co., 116 
Mo. 22;6, 22 S. W. 358, 724, 20 L. R. A. 138, 38 
Am. St. Rep. 592 ; Thompson v. Thompson, 4 
Oush. (Mass.) 127. The opposite O'f insol
vency (q. 'D.). Marsh v. Dunckel, 25 Hun (N. 
Y.) 169 ; Osborne v. Smith (0. 0.) 18 F. 130 ; 
Larkin v. Hapgood, 56 Vt. 601 ; Sterrett v. 
Third Nat. Bank, 46 Hun (N. Y.) 26 ; Reid v. 
Lloyd, 52 Mo. App. 282 ; Evens & Howard 
Fire Brick 00. v. Gammon (Mo. App.) 204 S. 
W. 832, 834 ; Kennedy v. Burr, 171 P. 1022, 
1024, 101 Wash. 61. 

Solum rex hoc non facere potest, q uod non po

test injuste agere. 11 Ooke, '72. This alone 
the king cannot do, he cannot act unjustly. 

SO LVENDO. Lat. Paying. An apt word of 
Sol us , Deus facit hretedem, non ho'mo. 00. reserving a rent in Old conveyances� Co. Litt� 
Litt. 5. God' alone makes the heir, not man. , 47a. 
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SO LVENDO ESSE. Lat. To be in a state 
of solvency ; i. e., able to pay. 

Solvendo esse nemo Intelllg.ltur n isi qui  soli· 
dum potest so,lvere. NO' one is cO'nsidered tO' be 
sO'lvent unless he can pay all that he owes. 
Dig. 50, 16, 114. 

SOLVEN D U M  I N  FUTU RO. (Lat.) To be paid 
in the future. Used O'f an indebtedness which 
is said to' be debitum in presenti (due nO'w) 
and solvendu,·m in futuro (payable in the fu
ture). An interest in an estate I1tay be rested 
in presen.ti, though it be solvendun1l in futuro, 
enjoyable· in the future. 

SOLV ENT. A solvent person is one whO' is 
able to pay all his just debts in full out of 
his own present means. See Dig. 50, 16, 114. 
And see Solvency. 

For "solvent debt" and "solvent partner" 
see "Debt" and "Partner." 

SOB.NEB 

SOMNAM·BU LlSM. Sleep-walking. Whether 
this condition is anything mO're than a co--op
eration of the voluntal>y muscles with the 
thoughts which occupy the mind during sleep 
is not settled by . physiolO'gists. WhartO'n. 

SOM P N O U R. In ecclesiastical law, an officer 
O'f the .ecclesiastical courts whose duty was 
to' ,serve citations or process. 

SON. An immediate male descendant ; the 
cO'rrelative of "father." Technically a word 
of purchase, unless explained. Wetherill v. 
Lefferts, 254 Pa. 484, 98 4. 1074, 1076. Its 
meaning may be extended by construction to' 
include more remO'te descendants, such as a 
grandchild, and also to include an illegitimate 
male child, though the presumption is against 
this. See Flora v. Anderson (C. C.) 67 F. 185 ; 
Lind v. Burke, 56 Neb. 785, 77 N. W. 444 ; 
Yarnall's Appeal, 70 Pa. 341 ; JamisO'n v. 
Hay, 46 Mo. 548 ; Phipps v. Mulgrave, 5 Tenn, 
323. SOLVERE. Lat. To pay ; to cO'mply with 

one's engagement ; to do what one has un-
dertaken to do ; to' release one's self from SON. Fr. His. Her. See Civ. Code La. art. 
O'bligation, as by payment of a debt. Calvin. 3556. 

SO LVERE PCENAS. To pay the penalty. 

S O LV IT. Lat. He paid ; paid. 10 East, 206. 

SO LV IT AD D I EM.  He paid at the day. The 
technical name O'f the plea, in an action of 

. debt on bond, that the defendant paid the 
·money on the day mentioned in the condition. 
1 Archb. N. P. 220, 221. 

SO LV I T  ANTE D I EM.  A plea that the mon
ey was paid before the day appointed. 

SOLV I T  POST D I EM.  He paid after the day. 
The plea in an action of debt O'n bond that the 
defendant paid the money after the day nam
ed fO'r the payment, and before the commence
ment of the suit. 1 Archb. N. P. 222. 

-Son assault demesne. His own assault. A 
plea which occurs in the actions of trespass 
and trespass on the case, by which the de
fendant alleges that it was the plaintiff's own 
original assault that occasioned the trespass 
for which he has brought the action, and that 
what the defendant did was merely in his own 
defense. Steph. PI. 186 ; Oliveri us v. Wicks, 
107 Neb. 821, 187 N. W. 73, 74 ; Cameron· Com
press Co. v. Kubecka (Tex. Civ. App.) 283 S. 
W. 285, 287. 

SON-.I N-LAW. The husband of one's daugh
ter. 

SONT AGE. A tax of forty shillings ancient
ly laid upon every knight's fee. Cowell. 

Solvitur adhuc societas etiam morte socii. A SONT I C US. Lat. In the civil law. Hurtfu:! ; 
partnership is mO'reover dissolved by the death injurious ; hindering ; excusing or justifying 
of a partner. Inst. 3, 26, 5 ;  Dig. 17, 2. delay. Morbus sontiaus is any illness of sO' 

serious a nature as to prevent a defendant 
Solvitu r eo l igamine q uo l igatur. In the same from appearing in court and to give him a 
manner that a thing is bound it is unloosed. valid excuse. Calvin. 
Livingston v. Lynch, 4 JO'hns. Ch. (N. Y.) 582. 

SOM ERSETT'S CASE. A celebrated deci
sion of the English king's bench, in 1771, (20 
How. St. Tr. 1,) that slavery nO' IO'nger exist
ed in England in any form, and could not for 
the future exist on English soil, and that any 
person brought intO' England as a slave could 
not be thence removed except by the legal 
means applicable in the case of any free-born 
person. 

SOMMAT I O N. In French law. A. demand 
served by a kuissier, by which one party calls 
upon anO'ther to' dO' or nO't to do a certain 
thing. This document has fO'r its object to 
establish that upon a certain date the demand 
was made. Arg. Fr. Merc. Law, 574. 

SOON. If there is no time specified for the 
performance of an act, or if it is specified that 
it is to be performed soon, the law implies 
that it is to be performed within a reasoJ;l
able time. Sanford v. Shephard, 14 K�n. 232. 

SOREHON,  or SORN.  An arbitrary exaction. 
formerly existing in Scotland and Ireland. 
Whenever a chieftain had a mind to revel, he 
came down among the tenants with his fql
lowers, by way of contempt called "GUliwit
jitts," and lived on free quarters. Wharton ; 
Bell. 

SORN E R. In Scotch law. A person . who 
takes meat and drink from others by force 
or menaces, without paying far U. Bell. 
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BOROFJ. Lat. In the civil law. Sister ; a sis
ter. Inst. 3, 6, 1. 

SO RO R I C I D E. The killing or murder of a 
sister ; one who murders his sister. This is 
not a technical term of the' law. 

SO RS. Lat. ' 
I n The Civil Law 

Lot ; chance ; fortune ; hazard ; a lot, made 
of wood, gold, or other material. Money bor
rowed, or put out at interest. A principal 
sum or fund, such as the capital of a partner
ship. Ainsworth.; Calvin. 

I n  O ld E nglish Law 

A principal lent on interest, as distinguish
ed from the interest itself. 

A thing recovered in action, as distinguish
ed from the costs of the action. 

SORT I T I O. Lat. In the civil law. A draw
ing of lots. Sortitio ju(J;icum was the process 
of selecting a number of judges, for a crimi
nal trial, by drawing lots. 

SOUGH.  In English law. A drain or water
course. The channels or water-courses used 
for draining mines are so termed ; and those 
mines which are- near to any given sough, 
and lie within the same level, and are bene
fited by it, are technically said to lie within 
the title of that sough. 5 Mees. & W. 228 ; 
Brown. 

SOU L  SCOT. A mortuary, or customary gift 
due ministers, in many parishes of England, 
on the death of parishioners. It was original
ly voluntary and intended as amends for ec
clesiastical dues neglected to be paid in the 
life-time. 2 Bl. Comm. 425. 

SO U N D, v. To have reference or relation to ; 
to aim at. An action is technically said to 
sownd in damages where it is brought not for 
the specific recovery of a thing, but for dam
ages only. Steph. PI. 105. 

SOU N D, adj. Whole ; in good condition ; mar
ketable. So used in warranties of chattels. 
See Brown v. Bigelow, 10 Allen (Mass.) 242 ; 
Hawkins v. Pemberton, 35 How. Prac. (N. Y.) 
383 ; Woodbury v. Robbins, 10 Cush. (Mass.) 
1522. Free from disease. Raney & Hamon v. 
Hamilton & White (Tex. Civ. App.) 234· S. W. 
229, 230. The term may also mean free from 
danger to the life, safety, and welfare. Kuhn 
v. Cincinnati Traction Co., loo' Ohio St. 263, 
142 N. E. 370, 373. 
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Co. of Nashville, Tenn., v. Martin, 35 Ga. App. 
1, 131 S. E. 120, 121 ; Metropolitan Life Ins. 
Co. v. Chappell, 151 Tenn. 299, 269 S. W. 21, 
24. The words imply a state of health un
impaired by any serious malady of which the 
person himself is conscious. New York Life 
Ins. Co. v. Franklin, 118 Va. 418, 87 S. E. 584, 
588. 

-Sound mind,. The normal conditjon of the 
human mind,-that state in which its facul
ties of perception and judgment are ordinari
ly well developed, and not impaired by mania, 
insanity, or dementia. See Daly v. Daly, 183 
Ill. 269, 55 N. E. 671 ;  Delafield v. Parish" 25 
N. Y. 102 ; Wilson v. Mitchell, 101 Pa. 495 ; 
Spratt v. Spratt, 76 Mich. 384, 43 N. W. 627 ; 
Whitney v. Twombly, 136 Mass. 147 ; Harrison 
v. Rowan, 11 Fed. Cas. 661 ; Yoe v. McCord, 74 
Ill. 37 ; Rodney v. Burton, 4 �oyce (Del.) lTl, 
86 A. 826, 829. "Soundness of mind" in the 
law of wills means that testator mnst have 
been able to understand and carry in mind, 
in a general way, nature and situation of his 
property, his relations to those having claim' 
to his remembrance, and nature of his act. 
Needham Trust Co. v. Cookson, 251 Mass. 160, 
146 N. E. 268 ; In re Lawrence's Estate, 286 
Pa. 58, 132 A. 786, 789 ; In re Bossom's Will, 
195 App. Div. 339, 186 N. Y. S. 782, 786 ; Rose 
v. Rose (Mo. Sup.) 249 S. W. 605, 607. 

SOU N D I NG I N  DAMAG ES. When an action 
is brought, not for the recovery of lands, ' 
goods, or sums of money, (as is the case in 
real or mixed actions or the personal action 
of debt or detinue,) but for damages only, as 
in covenant, trespass, etc., the action is said 
to be "sounding in damages." Steph. PI. 116. 
See Collins v. Greene, 67 Ala. 211 ; Rosser v. 
Bunn, 66 Ala. 93. 

SO U N D N ESS. General health ; freedom 
from any permanent disease. 1 Car. & M. 291. 
See " Sound." 

SOU RCES OF TH E LAW. The origins from 
which particular positive laws derive their 
authority and coercive force. Such are con
stitutions, treaties, statutes, usages, and cus
toms. 

In another sense, the authoritative or re
liable works, records, documents, edicts, etc." 
to which we are to look for an understanding 
of what constitutes the law. Such, for ex
ample, with reference to the Roman law, are 
the compilations of Justinian and the treatise 
of Gaius ; and such, with reference to the com
mon law, are especially the ancient · reports 

-Sound and disposin g  mind  and memory. Tes- and the works of such writers as Bracton, 
tamentary capacity. See In re Hudson's Es- - Littleton, Coke, "Fleta," and others. 
tate, 13i Minn. 439, 155 N. W. '392, 395. 

SOUS SE I NG P R I VE. Fr. In French law. 
-Sound health. , In insura.nce law the term ' Under private signature ; under ' the private 
"sound health," means that the a.pplican1; has ' signatuDe of the , parties. A contract or in
no grave impairment or serious dise�se, and . strument thus signed is distinguished from 

" IS',' free from any' aJiIment· that seriously. 'af- an "authentic act;" which ,is formally con
feets theJgeneral'sotlndness and healthfulness " eluded before a notary or judge. Civil Code 
of , the System.,: .'. NatiOJlJlhliAfe &; Accident Ins. La, al'\t; 2240� 
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SOUTH. L. Fr. " Uilder. Bendloe, 38. 
SOUTH SEA FUND. The produce of the tax
es appropriated . to pay the interest of such 
part of the English national debt as was ad
vanced by the South Sea Company and its 
annuitants. The holders of South ' Sea an
nuities have been paid off, or have' received 
other stock in lieu thereof. 2 Steph. Comm. 
578. 

SOVE R E I G N .  A person, body, or state in 
which independent and supreme authority is 
vested ; a chief ruler with supreme power ; 
:a king or other ruler with limited power. 

I n  EngUsh Law 

A gold coin of Great Britain, of the value of 
a pound sterling. 

SOVERE I G N  PEOPLE. The political body, 
consisting of the entire number of citizens 
and qualified electors, who, in their collective 
capacity, possess the powers of sovereignty 
and exercise them through their chosen rep-

< resentatives. See Scott v. Sandford, 19 How. 
404'. 15 L. Ed. 691. 

SOVERE I G N  POWER or SOVERE I GN P R E· 
ROGAT I VE.  That power in a state to which 
none other is superior or equal, and which 
includes all the specific powers necessary to 
accomplish the legitimate ends and purposes 
of government. See Bogg� v. Merced Min. 
Co., 14 Cal. 309 ; Donnelly v. Decker, 58 Wis. 
461, 17 N. W. 389, 46 Am. Rep. 637 ; Com. v. 
Alger, 7 Cush. (Mass.) 81 ; ADtna Casualty & 
Surety Co. v. Bramwell (D: C.) 12 F.(2d) 307, 
309. 
SOV E R E I G N  R I G HT. A right which the 
state alone, or some of its governmental agen
cies, can possess, and which it possesses in 
the character of a sovereign, for' the common 
benefit, and to enable it to . carry out its prop
er functions ;  distinguished from such "pro
prietary" rights as a state, like any private 
person, may have in property or demands 
which it owns. See St. Paul v. Chicago, etc., 
R. Co., 45 Minn. 387, 48 N. W. 17. 
SOV E R E I G N  STATES. States whose sub
jects or citizens are in the habit of obedience 
to them, and which are not themselves sub
ject to any other (or paramount) state in any 
respect. The state is said to be semi-sover
eign only, and not sovereign, when in any 
respect or respects it is liable to be controlled 
(like certain of the states in India) by a para
mount government, (e. g:, by the Britis:j1 em
pire.) Brown. "In the intercourse of nations, 
certain states have a position of entire inde
pendence of others, and can perform all those 
acts which it is possible for any state to per
form in this particular . sphere. These same 
states have also entire power of self-govern
ment ; that is, of independence upon all other 
states as far as their own territory and citi
zens not living abroad are concerned. No 
foreign power or law can have control except 

by convention. Tbis power of , independent 
action In external 'and internal relations 'con
stitutes complete sovereignty." Wools. P_ol. 
Science, I. 204. 

SOVERE I GNTY. The supreme, absolute, and 
uncontrollable power by which any independ
ent state is governed ; supreme political au
thority ; paramount control of the constitu
tion and frame of government . and its admin
istration ; the self-sufficient source of political 
power, from which all specific political pow
ers are derived ; the international independ
ence of a state, combined with the right and 
power of regulating its internal affairs with
out foreign dictation ; also a political society, 
or state, which is sovereign and independent. 
See Chisholm v. Georgia, 2 Dall. 455, 1 L. Ed. 
440 ; Union Bank v. Hill, 3 Cold. (Tenn.) 325 ; 
Moore v. Shaw, 17 Cal. 218, 79 Am. Dec. 123 ; 
State v. Dixon, 213 P. 227, 66 Mont. 76. 

The power to do everything in a state with
out accountability,-to make laws, to exe
cute and to apply them, to impose and collect 
taxes and levy contributions, to make war 
or peace, to form treaties of alliance or of 
commerce with foreign nations, and the like. 
Story, Const. § 207. 

"Political sovereignty is the assertion of the self
determinate will of the organic people, and in this 
there is the manifestation of its freedom. It is in 
and through the determination of its sovereignty 
that the order of the nation is constituted and 
maintained." Mulford, Nation, p. 129. 

"If a determinate human superior, not in a habit. 
of obedience to a like superior, receive habituaJi 
obedience from the bulk of a given society, that. 
determinate superior is sovereign in that society,. 
and the society (including the superior) is a so
ciety political and independent... Aust. Jur. 

SOV E RT I E. In old Scotch law. Surety. 
Skene. 

SOWLEGROVE. February ; so called in 
. South Wales. Cowell. 

SOWM I NG AND ROWM I NG .  In Scotch" law. 
Terms used to express the form by which the 
number of cattle brought upon a common by 
those having a servitude of pasturage may be 
justly proportioned to the rights of the dif
ferent persons possessed of the servitude. 
Bell. 

SOWN E. In old English law. To be leviable. 
An old exchequer term applied to sheriff's 
returns. 4 Inst. 107 ; Cowell ; Spelman. 

SPADAR I US. Lat. A sword-bearer. Blount. 

SPADQN ES. Lat. In the civil law. Impo
tent persons. Those who, on account of their 
temper'ament or some accident they have 
suffered, are unable to pro�reate. lnst. ),., 11" 
9 ;  Dig. 1. 7, 2, 1. . " ." 

SPARS I M. Lat., Here and there ; scattered '; ' 
at intervals. For instance, trespass to realty 
by cutting timber sparsim (here and there) 
through a tract. 



SPATE PLACITUM 

SPATJE PLAC I T U M. In old English law. A 
court for the speedy execution of justice up
on military delinquents, Cowell. 

SPEA I<. In practice. To argue. "The case 
was ordered to be 8po.]r,e to again." 10 Mod. 
107. See Imparlance ; Spea king with Prose
cutor. 

SPEA I(ER. The official designation of the 
president . or chairman of eertain legislative 
bodies, particularly of the house of represen
tatives in the congress of the United States, 
�f one or both branches of several of the 
state legislatures, and of the two houses of 
the British parliament. 

The term "speaker," as used in reference 
to either ,of the houses of parliament, signi
fies th� functionary acting as chairman. In 
the commons his duties are to put questions, 
to preserve order, and to see that the privi
leges of ' the house are not infringed ; and, in 
the event of the numbers being even on a di
vision, he has the privilege of giving the cast
ing . vote, The speaker of the lords is the lord 
chancellor or the lord keeper of the great seal 
of England; or, if he be absent, the lords may 
choose their own speaker. The duties of the 
speaker of the lords are principally confined 
to putting questions, and the lord chancellor 
has no more to do with preserving order than 
:any other peer. Brown. 

SPEAt{ING D E M U R R E R. See Demurrer. 
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sue," "Jurisdiction," "Jury," "Law," "Lega
cy/' "Letter of Credit," "License," "Lien," 
"Limitation," "Malice," "Master," "Meeting," 
"Mortgage," "Motion," "Non Est Factum," 
"Occupant," "Owner," "Partner," "Partner
ship," "Plea," "Pleader," "Pleading," "Pow
er," "Privilege," "Proceeding," "Property," 
"Request," "Replication," "Restraint of 
Trade," "Retainer," "Rule," " Service," "Ses
sions," "Statute," "Stock," "Tail," "Term," 
"Terms," "Traverse," "Trust," " Verdict," and 
"'Varranty," see those titles. 

SPEC I A L  ACT. A private statute ; an act 
which operates only upon particular persons 
or private concerns. 1 Bl. Comm. 86 ; Unity 
v. Burrage, 103 U. S. 454, 26 L. Ed. 405. 

SPEC I A L CASE. In English practice. When 
a trial at ni8i pri1t-s appears to the judge to 
turn ,on a point of law, the jury may find a 
general verdict, subject to the opinion of the 
court above, upon what is termed a " special 
case" to be made ; that is, upon a written 
statement of all the facts of the case drawn 
up for the opinion of the court in bane, by 
the counsel and attorneys on either side, un
der corr.ection of the judge at ni8i pdU8. The 
pa'rty for whom the general verdict is so 
given is in such case not entitled to judgment 
till the court in bane has decided on the 
special ease ; and, according to the result of 
that decision, the verdict is ultimately enter
ed either for him or his adversary. Br{)wn. 

SPEC I A L  CLA I M .  In English law. A claim 
not enumerated in the orders of April 22, 

SP'EAI( ING W I T H  P ROSECUTOR. A meth- 1850, which requir�d the leave of the court of 00 'of" compounding an offense, allowed in the chancery to file it. Such claims are abolished. 
Etiglish practice, where the court permits a 

SPEAI( ING O R DE R. See Order. 
I , 

defendant convicted of a misdemeanor to 
sp�a� with the prosecutor before judgment is 
pronounced ; if the prosecutor declares him� 
self satisfied, . the court may inflict a trivial 
punishment. 4 Steph. Comm. 261. 

SPEC I AL. Relating to or designating a spe
cies, kind, individual, thing, or sort ; design
ed fo:r a particular purpose ; confined to a 
particular purpose, object, person, or class. 
Unusual, extraordinary. National Cash Reg
ister Co. v. 'Vall, 58 Mont. 60, 190 P. 135 ; 
Steele-Smith Dry GOOds Co. v. Birmingham 
Ry., Light & Power Co., 15 Ala. App. 271, 73 
So, 215 ; People ex reI.' City of New York v. 
Deyo, 158 App. Div. 319, 143 N. Y. S. 334, 335 ; 
State e;x: . reI. a�d to use of Vaught v. Atchi
son, T. & S. F. Ry. Co., 270 Mo. 251, 192 S. W. 
990, 995. 

As to special "Acceptance," "Ad��nistra
tion," "Agent," "Allocatur," "Allowances," 
·'A.�essment;" "Assumpsit," "Bail," "aaniff," 
"'Bas.tard," "Benefit," "Calendar," "Charge," 
'''Constable,'' . "Contract," "Oountt "Cove
�nant," "Custom," "Damage," "Demutrer," 
'''DeDQtil:it,',' "Deputy," "Election," "Exa�iner," 
'''��eclltp'r/, . .  "F�nding," · '.'Guaranty," " Guard
ia�" ;" lQlparl,anpe," "Jnd�rsement," ."Indorse-

• ment of Writ," "Injunction," "lDsurMc�/, " 18-

SPEC I A L '  C O M M I SS I ON.  In English law. 
An extraordinary commission of oyer and 
terminer and gaol delivery, issued by the 
crown to the judges when it is necessary that 
offenses should be immediately tried and pun
ished. Wharton. 

SPEC I A L  ERRORS. Special pleas in error 
are such as, instead of j oining in error, allege 
some extraneous matter as a ground of de
feating the writ of error, e. g. ,  a releaSe of 
errors, expiration of the time within which 
error might be brought, or the like. To these, 
the plaintiff in error may either reply or de· 
mur. 

SPECI AL MATTER. Under a plea of the gen
eral issue, the defendant is allowed to give 
special matter in evidence, usually after no� 
tice to the plaintiff of the nature of such 
matter, thus sparing him the necessity of 
pleading it specially. 3 BI. Comm. · 606. 
SPEC I AL PAPER. A list kept in the English 
cQurts of �om�on law, and now in the king's 
benGh, common pleas, and exchequer divi
sion� of the high court, in which list �emur
rers, special c�ses, etc., tp be argued are set 
down. �t i§. distiI�glJianed. fro� the, new trial 
pa,-per, peI:�:plptQry paper, Cl"own . p.ap�rt ;r:ev:e-



1645 

nue paper, etc., according to the practice of 
the particular division. Wharton. ' 

SPEC IAL P LACE. In Negotiable Instru
ments. A bank, office, or any other place of 
business, house or residence, usually occu
pied by people for business, social, or other 
purposes, without reference to its location, 
whether within or without a city, town, or 
village as distinguished from the city, town 
or village. O'Connor v. Kil"by Inv. Co. (Tex. 
Civ. App.) 262 ;S. W. 554, 556 ; Maddock v. 
McDonald, 111 Or. 448, 227 P. 463 , 464 ; Cor� 
bett v. Ulsaker Printing Co., 49 N. D. 103, 
190 N. W. 75, 76, 24 A. L. R 1047 ; Harrison 
v. Beals, 111 Or. 563 , 222 P. 728, 731 ; Moore 
v. Kl1emeyer (Tex. Civ. App.) 271 S. W. 653, 
654: 

SPEC I A L  REG I STRAT I ON.  In election 
laws. Registration for particular election 
only which does

-
:riot entitle elector to vote at 

any succeeding election. Cowart v. City of 
Waycross, 159 Ga. 589, 126 S. E. 476, 479. 

Specialia generalibus derogant. Special words 
derogate from ' general words. A special pro
vision as to a particular subject-matter is to 
be preferred to general language, which might 
have governed in the absence of such special 
provision. L. R. 1 C. P. 546,. 

SPEC I A L I ST. In stock exchange. Broker 
who remains at one post of exchange where 
particular stocks are dealt in and executes 
orders of other brokers, for which he receives 
commission ; one who specializes in limited 
group of stocks. In re Brown, 24.2 N. Y. 1, 
150 N. E. 581, 585, , 44 A. L. R. 510 ; People 
ex reI. Berdan v. Goldfogle, 213 App. Div. 
702, 211 N. Y. S. 107. 

SPEC I A LTY. A writing sealed and delivered, 
containing some agreement. A writing sealed 
and delivered, which is given as a security 
for the payment of a debt, in which such 
debt is particularly specified. Bac. Abr. "Ob
ligation," A. 

A contract under seal, considered by law as 
entered into with more solemnity, and, con
sequently, of higher dignity than ordinary 
simple contracts. Code Ga. 1882, § 2717 (Oiv. 
Code 1910, § 4219). 

As used in statutes of limitations, the term 
may include not only a sealed bond, In re 
Harris, 101 N. d. Eq. 5, 137 A. 215, 216, but 
also interest coupons, whether attached or 
severed, McDowell v. North Side Bridge Co., 
251 Pa. 585, 97 A. 97, 98. 

SPEC IAL TY D EBT. A debt due or acknowl
edged to be due by deed or ' instrument under 
seal. 2 BI. Comm. 465. 

. 
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ton, 65 N. C. 501 ; Henry v. Bank of Salina, 
5 Hill (N. Y.) , 536 • .  

When spoken of a contract, the expres� 
sion "performance in specie" means strictly, 
or according to the exact terms. As applied 
to things, it signifies individuality or identity. 
Thus, on a bequest of a specific picture� the 
legatee would be said to be entitled to the 
delivery of the picture in specie�' i. e., of the 
very thing. Whether a thing is due in genere 
or in specie depends, in each case, on the will 
of the , transacting parties. Brown. 

SPEC I ES. I.Jat. In the civil law. Form ; 
figure ; fashion or shape. A form or shape 
given to materials. 

SPEC I ES FACT I .  In Scotch law. The par
ticular criminal act charged against , a per
son. 

SPEC I F I C. Having a certain form or des
ignation ; observing a certain form ; particu
lar ; precise ; definite ; tending to specify, 
or to make particular, definite, limited' or pre
cise. Republic Casualty Co. v. Scandinavian
American Bank (D. 0.) 2 F.(2d) 113, 114 ; 
Louisville & N. R. Co. v. Western Union Tel
egraph Co., 195· Ala. 124, 71 So. 118, 123, Ann. 
Cas. 1917B, 696 ; Western Union Telegraph 
Co: v. South & N. A. R. Co., 184 Ala. 66, 62 
So. 788, 793. 

As to specific "Denial," "Devise," "Lega
cy," and "Performance," see those titles. 

S.PEC I F I CAT IO. Lat. In the civil law. 
Literally, a making of form ; a giving of 
form to materials. That mode of acquiring 
property through 'which a person, by trans
forming a thing belonging to another, es
pecially by working up his materials into a 
new species, 'becomes proprietor of the same. 
Mackeld. Rom. Law, § 271.' 

SPEC I F I CAT I ON.  As used in the law relat
ing to patents, machinery and in building 
contracts, the term denotes a particular or 
detailed statement of the various elemelits in
volved. Gilbert v. U. S., 1 Ct. C1. 34:: ; St�te 
v. Kendall, 15 Neb. 262, 18 N. W. 85 ;  Wilson 
v. Coon (C. C.) 6 F. 614 ; Carron v� Melyille 
Shoe OorpOration (C. C. A.) 272 F�

'49� - 55'; 
American Automotoneer Co. v. Porter (tt lJ. 
A.) 232 F. 456, 459 ; Ingersoll-Rand CQ.- y. 
United States Fidelity & Guaranty ·'Co., �2 
N. J. Law, .403, 105 A. 236, 237 ; State Bap.k 
of Freeport v. Cape Girardeau & C. R. C9., 
172 Mo. App. 66:2, 155 S. W. 1111, 1113 ; R. J. 
Waddell Inv. Co. v. Hall, 255 Mo. 675, 164 
S. W. 541, 544. 

I n  Mi l itary Law 
The clear and particular description of the 

'Charges preferred against a person , .accused 
of a military. offense. TyUer, Mil. Law, 109 ; 
Garter v. McClaughry, 183 U. S . . 365, . 22 S. 

SPEC I E. Coin of the precious metals, of Ct. 181, 46 L. Ed. 236. 
_ .  

a certain _ weight and fineness, and bearing 
the stamp of the .government, denoting its I n the Law o·f Personal Pro perty 

value .as currency. Trebilcock v. Wilson, 12 . The acquisition of title to a thing by work
Wall. 695, 20 L . . Ed. 460 ; Walkup v . .  Hous- jng it into new forms or specie� .from 'the 
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raw- materia:! ; corresponding to the 8pecijioo
tio of the Roman law. See Lampton v. Pres
ton, 1 J. J. Marsh. (Ky.) 462, 19 Am. Dec. 
104. 

I n  Practice 

A detailed and particular enumeration of 
several points or matters urged or relied on 
by � party to a suit or proceeding ; as, a 
"specification of errors,"or a "specification of 
grounds of oPPOsition to a bankrupt's dis
charge;'-' See Railway Co. v" McArthur, 96 
Tex. 65, 70 S. W. 317 ; In re' Glass (D. O.) 
119 F. 514 ; Frank v. Ruzicka, 45 S. D. 49, 
185 N. W. 371, 372. 

SPECI  FY. To mention specifically ; to state 
in full and explicit terms ; to point out ; to 
particularize, or to distinguish by words one 
thing from another. Independent Highway 
Dist. No. 2 of Ada County v. Ada County, 24 
Idaho, 416, 134 P. 542, 545 ; Reddig v. Looney, 
208 Ill. App. 413, 419 ; Hollinger v. King, 
282 Pa.· 157, 127 A. 462, 464 ; Roche Valley 
Land Co. v. Barth, 67 Mont. 353, 215 P. 654, 
655. 

SPEC I M EN.  A sample ; a part of something 
intended to exhibit the kind and quality of 
the whole. People v. Freeman, 1 Idaho, 322. 

SPECU LAT I ON. In commerce. The act or 
practice of buying lands, goods, etc., in ex
pectation of· a rise of price and of selling 
therp. �t an advance, as distinguished from a 
regular trade, in which the profit expected is 
the ' differe�ce between the retail and w hole
��e pric�s; or the difference of price in the 
piac� wher:e the goods are purchased, and 
the , place ' where they are to be carried for 
market: Webster. 'See Maxwell v. Burns 
(Teh:U. ' Ch. App.) 59 s. W. 1007 ; U. S. v. De
troit Timber & Lumber Co. (C. C.) 124 lj'. 
393 ; - B� S. v� Kettenbach (C; C. A.) 208. F. 209, 
213; 

SPECU LAT IVE DAMAGES. See Damages. 

SPEC U LU M. '  l..at. 'Mirror , or looking.;glass. 
THJ'l ffhe :of 'several of the most ancient law
b()oks : or ' .  compilations. , . One of the ancient 
Icel.llndic books is styled "SpeculU1n Rega;[e." 

SPEEDY .. EXECUT I ON.  An execution which, 
by the direction of tb,e judge ' at nisi prius, 
issues fotihwith', or on 'some early, day fixed 
upon by the judge for that purpose after the 
trial of ' the action. ,." Brown. 

SPEE:DY
'<�·��Eby. One which, having in 

mind the subject-matter . involved, can be 
pursued with expedition and without essen
tial detriment to , the party aggrieved. State 
v/District Court ,of Thirteenth Judicial Dist. 
in:and· for Yellowstone County, 50 Mont. 289, 
146" P. 74S, 145, Ann. Cas.' 191'tc, 164. 

1646 

law, free from unreasonable delay. See Peo
ple v. Hall, 51 App. Div. 57, 64 N. Y. S. 433 ; ' 
Nixon v. State, 2 ,Smedes & 1\1. (Miss.) 507, 
41 Am. Dec. 601 ; Cummins v. People, 4 Colo. 
App. 71, 34 P. 734 ; Benton v. Com., 91 Va. 
782, 21 S. E. 495 ; Butts v. Commonwealth, 
145 Va. 800, 133 S. E. 764, 766 ; Ex parte 
Munger, 29 Okl. Cr. 407, 234 P. 219, 221 ; 
People v. Klinger, 319 Ill. 275, 149 N. E. 799, 
801, 42 A. L. R. 581 ; State v. Rowley, 198 
Iowa, 613, 19-8 N. W. 37, 38 ; State v. Lee, 
110 Or. 682, 224 P. 627, 628 ; State v. Harris, 
101 Or. 410, 200 P. 926, 928 ; Hicks v. Boyne, 
236 Mich. 689, 211 N. W. 35 ;  Arrowsmith 
v. State, 131 Tenn. 480, 175 S. W. 545, 547, 
L. R. A. 1915,E, 363 ; State v. Clark, 86 Or. 
464, 168 P. 944, 946. 

SPELL I NG. The formation of words by let
ters ; orthography. Incorrect spelling does 
not vitiate a written instru:p:lent if the inten
tion clearly appears. 

SPEN DTH R I FT. One who spends lavishly, 
improvidently, or fOOlishly ; an unthrifty 
spender ; a prodigal. Cent. Dict. 

In some jurisdictions, under statutes, a 
person who by excessive drinking, gaming, 
idleness, or debauchery of any kind shall so 
spend, waste, or lessen his estate as to expose 
himself or his family to want or suffering, 
or expose the town to charge or expense for 
the support of himself or family. Rev . .st. 
Maine, c. 67, § 4, cl. 2 (Rev. St. 1930, c. 80, § 
4, cl. 2) ; Pub. Laws N. H. 1926, c. 291, § 4 ;  
G. L. Mass., c. 201, § 8 ;  Smith-Hurd Rev. St. 
Ill. 1931, c. 86, § 53 ; Young v. Young, 87 Me. 
44, 22 A. 782 ; Morey's Appeal; 57 N. H. 
54 ; Norton v. Leonard, 12 Pick. (Mass.) 152, 
161 ; In re Bish()p, 149 Ill. App. 4'91, 498. 

Every person who is liable to be put under 
guardianship on account of excessive drink
ing, gaming, idleness, or debauchery. Compo 
Laws Mich. 1929, § 15777 ; G. L. Vt. 3651. 

SPEN DTH R I FT T RUST. A term commonly 
applied to those trusts which are created with 
a view of pr"oviding a fund for the mainte
nance of another, and at the same time secur

, ing it against his improvidence or incapacity 
for his protection. Provisions against alieno: 
ation of the trust fund by the voluntary act of 
the beneficiary or by his creditor� are the 
usual incidents. Estes v. Estes (Tex. eiv. 
App.) 255 S. W. 649, 650 ; Hoffman V. Beltz
hoover, 71 W. Va. 72, 76 S. E. 968, 969 ; New
comb V. Masters, 287 Ill. 26, 122 N. E. 85, 87 ; 
Carter V. Brownell, 95 Conn. 216, 111 A. 182. 
184 ; Fowler & Lee V. Webster, 173 N. C. 442, 
�2 S. E. 157, 158 ; Plitt. V. Yakel, 129 Md: -464'; 
99, A. 669, 670 ; Keating V. Keating, ,182 Iowa, 
1056, 165 N. W. 74, 79 ; Graham V. More (Mo. 
Sup.) 189 S. W. 1186, 1188. 

SPEEDY T R IA)". In criminal law. As se- SPERATE. That of Which there . is hope. 

cured. by constitnHonal' gUaranties; a ' speedy Thus ,a debt which one :qlay hope to >recover 
trial - mean� a: trial conducted aecording." to . may be called '�Sperater 'in ,opposition , t;e Udes .. 
ftxed rules, regulations, ':�and' proeeediDgs" of perate.'.'. �ee :1 Chit. ·Pr. 520 •. , , .  
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SPES ACCR�SCEN[)I. Lat. Hope of sur
viving. 3 Atk. 762 ; 2 Ke�t, Comm. 424. 

Spes est vlgUantis somn lum.  Hope is the 
dream of the vigilant. 4 Inst. 203. 

Spes impun itatis conti nuum �ffectu m  tribuit de
l inquendi .  The hope of impunity holds out a 
continual temptation to crime. 3 Inst. 236. 

SPES RECUP'E RAND I .  Lat. The hope of 
recovery or recapture ; the chance of retak
ing property captured at sea, which prevents 
the captors {rom acquiring complete owner
ship of the property until they have definitely 
precluded it by effectual measures. 1 Kent, 
Comm. 101 .

. 

S P I G U R N EL. The sealer of the royal writs. 

S P I N N I NG H O USE. A house of correction to 
which the , authorities of Oxford and Cam
bridge may send persons (mostly women of 
frivolous character) not members of the Uni
versity who are found consorting with the 
stuuents, to the detriment of their morals. 
4 Steph. Com. 264. 

SPI NSTER. The addition given, in legal pro
ceedings, and in conveyancing, to a woman 
who never has been married. 

SPI  R I TUAL. Relating to religious or ecclesi
astical persons or affairs, as distinguished 
from "secular" or lay, worldly, or business 
matters. Johnson v. ' State, 107 Miss. 196, 65 
So. 218, 220, 51 L. R. A. (N. S.) 1183. 

As to spiritual "Corporation," "Courts," and 
"Lords," see thos'e titles. 

SPI R I TUALI T I ES O F A B I SH O P. Those 
profits which a bishop receives in his ecclesi
astical character, as the dues arising from his 
ordaining and instituting priests, and such 
like, in contradistinction to those profits which 
he acquires in his temporal capacity as a bar
on and lord of parliament, and which are 
termed his "temporalities," consisting of cer� 
tain lands, revenues, and lay fees, etc. , Cowell. 

S'P I HITUAL I TY O F  B EN E F I C ESi. In ec
clesiastical law. The tithes of land, etc. 
Wharton. 

SP I R I T UOUS L I QU O RS. These are inflam
mable liquids produced by distillation, and 
forming an artide of commerce. See Blanken
ship v. State, 93 Ga. 814, 21 S. E. 130 ; State 
v. Munger, 15 Vt. 293 ; Allred v. State, 89 Ala. 
112, 8 So. 56 ; Clifford v. State, 29 Wis. 329 ; 
State v. Centennial Brewing Co., 55 Mont. 500, 
179 P. 296, 297 ; Hendley v. State, 94 Tex. Cr. 
R. 440, Z50 S. W. 174, 175 ; Taylor v. State, 
17 Ala. App. 579, 88 So. 20.5 ; Kenny v. Com
m0l1wealth, 211 Ky. 349, 277 S. W. 480., 481 ; 
Price v. Russell (D. C.) 296 F. 263, 266 ; Col
lotta v. State, 110 Miss. 448, 70. So. 460, 461 ; 
State v. Dennison, 85 W. Va. 261, 101 S. E. 
458, 459 ; Shaneyfelt v. State, 8 Ala. App. 370, 
62 So. 331, 332 ; Billing v. State, 99 Tex. Cr. 
R. 653, 271 S. W. 607. 

T�: ,p�rase , "lIpJrituous llquor," in a , penal stat
ute, ca�not, be extended beyond its exact literal 
sense. Spirit is the name of an inflamrqable liquor 
produced by distillation. Wine is the fermented 
juice of the grape, or a preparation of. other vege
tables by fermentation ; hence the term does not 
include wine. State v. Moore, 5 Blackf. (Ind.) 118. 

SPITAL, or SPITTLE. A charitable founda
tion ; a hospital for diseased people ; '  a hos
pital. Cowell. 

SPLIT SENTENCE. One' where penalty of 
fine and imprisonment, as provided by statute, 
is imposed and imprisonment part is suspend
ed and fiJ)e part enforced. Cote v. Cummings, 
126 Me. 330, 138 A. 547, 552. 

SPL I TT I N G  A CAUSe: O F  ACT I O N .  Divid-
ing a single cause of action, claim, or demand 
into two or more parts, and bringing suit for 
one of such parts only. The plaintiff who does 
this is bound by his first judgment, and can 
recover no more. 2 Black, J udgm. § 734. 

SPO L I AT I O N .  

I n English Ecclesiastical Law 

An injury done by one clerk or incumbent 
to another, in taking the fruits of his benefice 
without any right to them, but under a pre
tended title. 3 Bl. Comm. 90, 91. 

The name of a suit sued out in the spiritual 
court to recover for the fruits of the church or 
for the church itself. Fitzh. Nat. Brev. 85. 

I n  Torts 

Destruction of a thing by the act of a stran
ger, as the erasure or alteration of a writing 
by the act of a stranger, is called "spoliation." 
This has not the effect to destroy its character 
or legal effect. 1 Greenl. Ev� § 566 ; Medlin 
v. Platt County, 8 Mo. 239, 40 Am. Dec. 135 ; 
Crockett v. Thomason, 5 Sneed ' (Tenn.) 3 14 ; 
Foster v. Mayfield (Tex. Civ. App.) 2907 S. W. 
647 ; Smith v. Barnes, 51 Mont. 202, 141) P. 
963, 967, Ann. Cas. 1917D, 330 ; Rushing v. 
Citizens' Nat. Bank of Plainview (Tex� Qi:y. 
App.) 160 S. W. 337, 340 ; Edwards v. Thomp- ' 

son, 99 Wash. 188, 169 P. 327, 328 ; ,l{nQx v. 
Horne (Tex. Civ. App.) 20.0 S. W. 259, 200. 

SPO L I AT O R. Lat. A spoiler or destroyer. 
It is a maxim of law, bearing chiefly on evi
dence, · but also, upon the value generally of , 
the thing destroyed, that everything most to 
his disadvantage is to be presumed against 
the destroyer, (spolia,tor,) oontra spoliatorem 
omnia prcesumuntur. 1 Smith, Lead. Cas. 315. 

Spol iatus, debet ante omnia restitui. A party de
spoiled [forcibly deprived of possession] ought 
first of all to be restored. 2 InsL 714 ; 4 
Reeve, Eng. Law, 18. 

Spoliatus episcopus ante omnia debet re'stitui .  
A bishop despoiled of his s?e ought, above ali, 
�o be restored. See 14 L. Q. R. 27. 
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SPO l l  U M .  Lat. In the civil and common lose her dower, unless taken back by her hus
law. A thing violently or unlawfully taken band of his own accord. 
from another. 

S P O RT U lA. Lat. In Roman law. A lar-
SPO N D EO. Lat. In the civil law. I under- gess, dole, or present ; a pecuniary donation ; 
take ; I engage. Inst. 3, 16, 1. an official perquisite ; something over and 

above the ordinary fee allowed by law. lnst. 
S PO N D ES? SPO N D EO. Lat. Do you under- 4, 6, 24. 
ta.,ke? I do undertake. The most common 
form of verbal stipulation in the Roman law. 
lnst. 3, 16, 1. 

Sponde,t peritiam artis. He promises the skill 
of his art ; he engages to do the work in a 
skillful or workmanlike manner. 2 Kent, 
Comm. 588. Applied to the engagements of 
workmen for hir.e. Story, Bailm. § 428. 

SPOTT I N G .  The placing of a railroad car at 
a designated place or "spot" for unloading by 
consignee. Missouri Pac. R. Co. v. Skipper, 
174 Ark. 1083, 298 S. W. 849, 854 ; New York 
Cent. & H. R. R. Co. v. General Electric Co., 
219 N. Y. 227, 114 N. E. 115, 117, 1 A. L. R. 
1417. 

SPO USA LS. In old English law. 
SP.O N SA l I A, ST I P U lAT I O  SPO NSA LI T I A. promises to marry. 
Lat. In the civil law. Espousal ; betrothal ; 
a reciprocal promise of future marriage. 

Mutual" 

S P O N S I O .  Lat. In the civil law. An en
gagenient or undertaking ; particularly such 
as was made in the form of an answer to a 
formal interrogatory by the other party. Cal
vin. 

An engagement to , pay a certain sum of 
money to the successful party in a cause. 
Calvin. 

SPONS I O  J UD I C I A L I S. In Roman law. A 
judicial wager corresponding in some respects 

, to the, "feigned issue" of modern practice. 

' SPO NS l O lU D I C RA. A trifling or ludicrous 
engagement, such as a court will not sustain 
an action for. 1 Kames, Eq. Introd. 34. An 
informal undertaking, or one made without 
the ' usual 'formula of interrogation. Calvin. 

S P O N S I O NS. In international law. Agree
ments or engagements made by certain public 
officers (as generals or admirals in time of 
war) in behalf of their governments, either 
without authority or in excess of the author
ity under which they purport to be made, 
and which therefore require an express or 
tacit ratification. 

SPONSOR. A surety ; one who makes a 
promise or gives security for another, par
ticularly a godfather in baptism. 

I n the Civil law 
One who intervenes for another voluntarily 

and without being requested. 

S P O N TA N EO US C O M BUST I O N .  The igni
tion of a body by the internal development of : heat without the action of an external agent. 

' Eckman Chemical Co. v. Chicago & N. W. Ry. 
.00.,, 107 Neb. 268, 185 N. W,.444, ,446. 

S P O N T E  O B lATA. Lat. A free gift or pres
ent to the crown. 

Sponte virum m ulier fugie,ns et adultera facta, 
dote sua careat, niSi spo'ilsl sponte ,rGtracta� do. 
Litt. ' 82b. Let ,'� woman leaving het husband 
of her own accord, and ; committing adultery, 

SPOUSE-B R EAC H .  
Adultery. Cowell. 

In old English law. 

S P R I N G .  A fountain of water ; an issue of 
water from the earth, or the basin of water 
at the place of its issue. Webster. A nat
ural chasm in which water has collected, and 
from which it either is lost by percolation 
or rises in a. defined channeL Furner v. Rea
bury, 135 N. Y. '50, 31 N. E. 1004 ; Bloodgood 
v. Ayers, 108 N. Y. 405, 15 N. E. 433, 2 Ani. 
St. Rep. 443 ; Proprietors of Mills v. Brain
tree Water Supply Co., 149 Mass. 478, 21 N. 
E. 7'61, 4 L. R. A. 272 ; Harris'On v. Cha'boya, 
198 Cal. 473, 245 P. 1087, lOS8. 

S P R I N G-B RA N C H .  In American land law. 
A branch of a stream, flowing from a spring. 
Wootton v. Redd's Ex'r, 12 Grat. (Va.) 196. 

S P R I N G I N G  USE. See Use. 

S P U l lZ I E. In Scotch law. The taking 
away or meddling with movables in another's 
possession, without the consent of the owner 
or authority of law. Bell. 

SP U R  T RACt<. A short track leading from 
a line of railway and connected with it at 
Olle end only, and not an adjunct usual or 
necessary to the operation of main line trains 
and cars. Simons Brick Co. v. City of Los 
Angeles, 182 Cal. 230, 187 P. 1066, 1067 ; De
troit & M. Ry. Co. v. Boyne City, G. & A. 
R. Co. (D. C.) 286 F. 540, 547 ; Cleveland, C. 
C. & st. L. Ry. Co. v. Commerce Commission, 
315 Ill. 4£1, 146 N. E. 606, 610 ; Menasha 
Woodenware Co. v. Railroad Commission of 
Wisconsin, 167 Wis. 19, 166 N. W. 435, 438. 

SPU R I O US. Not proceeding from the true 
source ; not genuine ; counterfeited. "A 
spurious bank�biIl may be a iegitimate im
pression from the genuine plate, 'but it must 
ha ve the signatures of 'Persons riot the officers 
of the banlr 'whence it purPorts to have issued, 

'or else the names of ' fictitiQus persons. A 
spurious 'bill, also, may be an illegitimate im
pressi'On from ' a geirnine plate, ,'or an

' bnpres
Sion from a '  eounterieit plate, 'but it must 
have such signatures or ' namea as 'we hav� 
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just fudicated. A bill, therefore, inay 00 bOth 
CDunterfeit . and fDrged, or bo.th counterfeit 
and spurious, but it cannot be 'both forged 
and spurious." Kirlby v. State, 1 Ohio. St. 
187. 

SPU R I US. Lat. In the civil law. A bas
tard ; the Dffspring Df promiscuDuS cDhabita
tiDn. 

SPY. A person sent into. an enemy's  camp 
to' inspect their wDrks, ascertain their 
strength and their intentions, watch their 
mDvements, and secretly co.mmunicate intel
ligence to' the proper officer. By the laws Df 
war amDng all civilized nations, a spy is pun
ished with death. Webster. See Vattel, 3, 
179 ; U. S. ex reI. Wessels v. McDDnald (D. 
C. 1920) 265 F. 754 ; Ex parte Milligan, 4 
Wall. 2, 44, 18 L. Ed. 281 (argument Df CDun-
seQ. 

. 

SQUA.RE. As used to. designate a ·  certain 
pDrtiDn Df land within the limits of a city or 
town, this term may be synonymous with 
"hIDCk," . that is, the smallest supdivisiDn 
which is 'bDunded Dn all sides 'by principal 
streets, Dr it may denDte a space (mOore Dr 
less rectangular) nDt built upon, and set apart 
for public passage, use, recreatiDn, Dr Drna
mentatiDn, in the nature Df a "park" but 
smaller. See Caldwell v. Rupert, 10 Bush 
(Ky.) 179 ; State v. Natal, 42 La. Ann. 612, 
7 SDuth. 781 ; RDwzee v. Pierce, 75 Miss. 846, 

STAGlrnM 

Div. 235, 174 N. Y. S. 460� 462 ; Smith ' v. 
Smith (S·lip.) 174 N. Y. S. 747, 749 ; Rosen
zweig v. PortnDY, 117 Misc. 136, 191 N. Y. S. 
900, 902 ; FIDrgU'S Realty CDrporatiDn v. 
ReynDlds (Sup.) 187 N. Y. S. 188, 189 ; Frazier 
v. Cropsey, 124 Misc. Rep. 361, 207 N. Y. S. 
803. 

SQU I RE. A CDntraction Df "esquire." 

SS. An abbreviation used in that part Df a 
recDrd, pleading, Dr affidavit, called the "state
ment Df the venue." ODmmDnly translated 
Dr read, "tOo-wit," and supposed to' be a 'CDn
tractiDn of "scilicet." 

Also in ecclesiatsical dDcuments, particular
ly records Df early councils, "ss" is used as 
an abbreviatiDn fDr subscripsi. Occasionally, 
in Law French, it stfcl.nds fDr sans, '�WithDUt," 
e. g., "faire feoffment 8S 80n baron." Bend
IDe, p. 180. 

STAB. A wDund inflicted hy a thrust with 
a pointed weapon. State v. Cody, 18 Or. 
506, 23 Pac. 891 ; Ward v. State, 56 Ga. 410 ; 
Ruby v. State, 7 Mo. 208. 

STAB I L I A. A writ called by that name, 
fDunded Dn a custom in N Drmandy, that 
where a man in power claimed lands in the 
possessiDn Df an inferiDr, he petitiDned the 
prince that it might be put into. 'his hands till 
the right was decided, whereupDn he had this 
writ. Wharton. 

23 SDuth. 307, 40 L. R. A. 402, 65 Am. St . . Stabit p rresu m ptio donee probetur in con . 
Rep. 625 ; MethDdist EpiscDpal Church v. trarium.  A presumptiDn will stand gDDd tiU 
HobDken, 33 N. J. Law, 13, 97 Am. Dec. 696 ;  the cDntrary is pro.ved. Ho.b. 297 ; BrDDm, 
Rev. Laws Mass. 1902, p. 531, c. 52, § 12 Max. 949. 
(Gen. Laws 1932, c. 85, § 14). 

A "block" or "square" is a portiDn of a city STAB LE-STAN D. In fDrest law. One Df the 
bDunded Dn all sides by streets Dr avenues. 
MissDuri, K. & T. Ry. CD. v. City Df Tulsa, 
45 Okl. 382, 145 P. 398, 40l1 ; City Df MDbile 
v. Chapman, 202 Ala. 194, 79 SO.. '566, 571. 

Public Square 

In its popular import, the phrase refers 
almost exclusively to' grDund occupied by a 
courthDuse and Dwned by a cDunty, Logans
pDrt V. Dunn, 8 Ind. 378 ;  but it may Ibe used 
as synDnymDus with park ; Church of HD
bDken v. Council of Hoboken, 33 N. J. Law, 
13, 97 Am. Dec. 696 ; Woodward v. City Df 
Des MDines, 182 Iowa, 1102, 165 N. W. 313, 
314 . .  

Square Blook 

TerritDry bounded by fo.ur streets. People 
ex reI. Beinert v. Miller, 100 Misc. 318, 165 
N. Y. S. 602, 607 ; Bernfeld v. Freedenberg, 
125 Misc. 645, 2111 N. Y. S. 692. 

SQUATTER. In American law. One who. 
settles Dn anDther's land, particularly on pub
lic lands, without legal authDrity. See O'DDn
nell v. McIntyre, 16 A'bb. N. C. (N. Y.) ' 84 ; 
Parkersburg Industrial CD. v. Schultz, 43 W. 
Va. 470, 27 S. E . . 255 ; Williams v. Alt, 226 
N. Y. 283, 123 N. E. 499, 500 ; Id., 186 App. 

·BL.LAW DICT. (3D ED. ) -104 

fDur evidences Dr presumptiDns whereby a 
man was cDnvicted of an intent to' steal the 
king's deer in the fDrest. This was when a 
man was fDund at his 8tanding in the fDrest 
with a cross-bow Dr IDng-'bDW bent, ready to 
ShDOt at any deer, Dr else standing CIDse by a 
tree with grey-hounds in a leash, ready to 
slip. CDwell ; ManWDod. 

STAB U LA R I US. Lat. In the -civil law. A 
stable-keeper. Dig. 4, 9, 4, 1". 

STACH IA. In DId recDrds. A dam Dr head 
made to' stOoP a water-cDurse. CDwell. 

STAFF-H E R D I NG. The fDllo.wing Df cattle 
within a fDrest. 

STAGE-R I G HT is a word which it has been 
attempted to' introduce as a substitute fDr 
"the right Df representatiDn and perfDrm
ance," hut it can hardly be said to' be an ac
cepted term o.f English or American law. 
Sweet. 

STAG IARI US. A resident. CDwe11. 

'STAG N U M .  In DId English law. A pool, Dr 
pDnd. CD. Litt. 5a ; JDhnSDn v. Rayner, 6 
Gray (Mass.) 110. 
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STAKE. A deposit made to answer an event, 
as on a wager. See Harris v. White, 81 N. 
Y. 539 ; Porter v. Day, 71 Wis. 296, 37 N. W. 
259 ; 3.fohr v. Miesen, 47 Minn. 228, 49 N. W. 
862 ; Pompano Horse Club v. State, 93 Fla. 
415, 111 So. 801, 813, 52 A. L. R. 51. 

STAKE H O L D E R  primarily means a person 
with whom money is deposited pending the 
decision of a bet or wager, (q. 'V.,) but it is 
more often used to mean a person who holds 

. money or property which is claimed by rival 
claimants, but in which he himself claims no 
interest. Sweet. And see Oriental Bank v. 
Tremont Ins. Co., 4 Metc. (Mass.) 10 ; Fisher 
v. Hildreth, 117 Mass . .  562 ; Wa'bash R. Co. 
v. Flannigan, 95 Mo. App. 477, 75 S. W. 691 ; 
Martin v. Francis, 173 Ky. 529, 191 S. W. 
259, 262, L. R. A. 1918F, 00,6, Ann. Cas. 1918E, 
200. 
ST A LE, n. In Saxon law. Larceny. Whar
ton. 

STA LE, adj. In the language of the courts 
of equity, a "stale" claim or demand is one 
which has not iheen pressed or asserted for 
so lon�r a time that the owner or creditor is 
chargeable with laches; and that changes oc
curring meanwhile in the relative situation 
of the parties, or the inte'rvention of new 
intere'Sts or equities, would render the en
forcement of the daim or demand against 
conscience. See The Galloway C. Morris, 2 
Abb. U. S. 164, 9 Fed. Cas. 1,111 ; King v, 
White, 63 Vt. 158, 21 Atl. 535, 25 Am. St. 
Rep. 752 ; Ashurst v. Peck, 101 Ala. 499, 14 
South. 541 ; The Harriet Ann, 11 Fed. Cas. 
597 ; Thomas v. Mac�eill, 138 S. C. 86, 135 S. 
E. 643, 645 ; F"Ordham v. Hicks (D. C.) 224 F. 
810, 811 ; Underwood v. Underwood, 142 Ga. 
441, 83 S. E. 208, 209, L. R. A. 1915B, 674. 

STALLAGE. The liberty or right of pitch
ing or erecting stalls in fairs or markets, or 
the money paid for the same. 1 Steph. Comm. 
664. 

STALLAR I US. In Saxon law. The prrefec
tus 8·tabuli, now mastet of the horse. Some
times one who has a stall in a fair or market. 

ST AMP. An · impression made by public au
thority, in pursuance of law, upon paper or 
parchment, upon which certain legal proceed
ings, conveyances, or contracts are required 
to be written, and for which a tax or duty 
is exacted. 

A small label or �trip of paper, bearing a 
particular device, printed and sold by the 
government, and required to · be attached to 
mail-matter; and to 'SOme 'other articles sub
ject to duty or excise. U. S. v. Skilken (D. 
C.) 293 F. 916, 919. 

STA M P  ACTS. In English law. Acts regu
lating ·· the stamps upon . deeds,tfl 'contracts, 
agreements, papers in law proCeedings, ibills 
and notes, letters, receipts, ,aha iotbet �papei1r. 
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STAM P D U T I ES. Duties imposed upon and 
raised from stamps upon parchment and pa
per, and forming a branch of the perpetual 
revenue of the kingdom. 1 Bl. Comm. 323. 

STANCE. In Scotch law. A resting place ; 
a field or place adjoining a drove-road, for 
resting and refreshing sheep and ca ttle on 
their journey. 7 Bell, App. Cas. 53, 57, '5S. 

STAND. To a:'bide : to submit to ; as "to 
8tand a trial." 

To remain as a thing is ; to remain in force. 
Pleadings demurred to and held good are al
lowed to stand. 

To appear in court. 

-Standing.  One's place in the community in 
the estimation of others ; his relative posi
tion and social, commercial, or moral rela
tions ; his repute, grade, or rank. Gross v. 
State, 186 Ind. 581, 117 N. E. 562, 564, L1 A. 
L. R. 1151. 

-IStandiing  aside jurors. A practice 'by Which, 
on the 9.rawing of a jury for a criminal tri
al, the prosecuting officer puts aside a juror, 
provisionally, until the panel is ex'hausted, 
without disclosing his reasons, instead of be
ing required to challenge him and show cause. 
The statute 33 Edw. I. deprived the crown 
of the power to challenge jurors without 
showing cause, and the practice of standing 
aside jurQrs was adopted, in England, as a 
method of evading its provisions. A similar 
practice is in use in Pennsylvania. See War
ren v. Com., 37 Pa. 54 ;  Zell v. Com., 94 Pa: 
272 ; Haines v. Com., 100 Pa. 322. But in 
Missouri, it is said that the worqs "stand 
aside" are the usual formula, used in im
paneling a jury, for rejecting a juror. State 
v. Hultz, 100 Mo. 41, 16 S. W. 940. 

-Standing by is used in law as implying 
knowledge, under such circumstances as ren
dered it the duty of the possessor to commu
nicate it ; and it is such knowledge, and not 
the mere fact of "standing 'by," that lays the 
foundation of responsibility. The phrase 
does not import an actual presence, "but im
plies know ledge under 'such circumstances as 
to render it the duty of the possessor to com
municate it." Anderson v. Hubble, 93 Ind. 
573, 47 Am. Rep. 394 ; Gatling v. Rodman, 6 
Ind. 292 ; Richardson v. Chickering, 41' N. H. 
380, 77 Am. Dec. 769 ; Morrison v. Morrison, 
2 Dana (Ky.) 16 ; Piqua State Bank v. Bran; 
num,. 103 Kan. 25, 173 P. 1, 2. 

-Stand ing  m ute. A prisoner, arraigned for 
treason or felony, was said to " stand mute," 
when he refused to plead, or answered foreign 
to the purpose, or, after a plea of not guilty, 
woul<l not put lljmself upon the country. 

. �tanding orders are ruleS and forms regulat
irig the procedure of the two houses Qf parlia
ment; 'each baving l'ts own. They �are' of. equal 
force " ih every ·'Parliament, e:tcept so far as 
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they are altered or �sus:pended' frOM ' time 'to 
time. Cox, Inst. 136 ; May, ParI. Pl". 185. 

-Standing seised t9 US6$. A covenant to stand 
seised to uses is one by which the owner of 
an estate covenants to hold the same to the 
use of another person, usually a relative, and 
usually in consideration of blood or marriage. 
It is a specie'S of conveyance depending for 

_ its effect on the statute of uses. 

STA N DARD. An ensign or flag used in war. 
A type, model, or combination of elements 

accepted as correct or perfect. Ashwell v. 
Miller, ,54 Ind. App. 381, 103 N. E. 37, 40. 

STA N DARD O F  WE I G HT, o,r M EASU RE. A 
weight or measure fixed and prescribed tby 
law, to which all other weights and measures 
are required to correspond. 

STANNAR I ES. A district which includes all 
parts of Devon and Cornwall where some tin 
work is situate aM in actual operation. 
The tin miners of the stannaries have certain 
peculiar customs and privileges. 

STAN NARY CO U RTS. Courts of Devonshire 
and Cornwall for the administration of jus
tice among the miners and tinners. These 
courts were held before the lord warden and 
his deputies by virtue of a privilege granted 
to the workers of the tin-mines there, to sue 
and be sued in their own courts only, in order 
that they might not be drawn away from 
their business by having to attend law-suits 
in distant courts. Brown. 

STAPLE. 
In English Law 

be satisfied. 2 Rolle, Abr� 446 ; Bac. Abr. 
Ea:ecution (B . •  1) ; Co. 4th Inst. 238. A secu
rity for a debt acknowledged to be due, so 
called . from its being entered into before the 
mayor of the 8taple, that is to say, the grand 
mart for the principal commodities or manu- . 
factures of the kingdom, formerly held by act 
of parliament in certain trading towns. In 
other respects it resembled the statute-mer
chant, (q. v",) but like that has now fallen 
into disuse. 2 Bl. Comm. 160 ; 1 Steph. 
Comm. 287. 

STA R-C HAM BER was a court which orig
inally had jurisdiction in cases where the 
ordinary course of justice was so much ob
structed by one party, through writs, com
bination of maintenance, or overawing influ
ence that no inferior court would find its 
process obeyed. The court consisted of the 
privy council, the common-law judges, and 
(it seems) all peers of parliame'nt. In the 
reign of Henry VIII.- and his successors, the 
jurisdiction of the court was illegally extend
ed to such a degree (especially in punishing 
disobedience to the king's arbitrary procla
mations) that it became odious to the nation, 
and was abolished. 4 Steph. Comm. 310 ; / 

Sweet. I 

STAR PAG E,. The line and word at which 
the pages of the first edition of a law book 
began are frequently marked by a .star in 
later editions, and always should be. 

STARBOARD. In maritime law. The right
hand side of a vessel when the observer faces 
forward. "Starboard tack," the course of 
vessel when she has the wind on her star
board bow. Burrows v. Gower (D. C.) 119 

A mart or market. A place where the "buy- F. 617. 
ing and �elling of wool, lead, leather, and oth
er articles were put under certain terms. 2 
Reeve, Eng. Law, 393. 

I n I n ternational Law 

The right of staple, as exercised by a people 
upon foreign merchants, is defined to be that 
they may not allow them to 'Set their merchan
dises and wares to sale but in a certain place. 
This practice is not in use in the United 
States. 1 Chit. Com. Law, 103. 

I n  General 

-Staple I nn. An .inn of chancery. See Inns of 
Chanc'ery. 

-Statute Staple. The statute �f th'e staple, 
27 Ed. III. stat. 2, confined the sale of all 
commodities to be exported to certain towns 
in England, called e8ta,ple or staple, where 
foreigners might resort. It authorized a se
curity for money, commonly called statute 
staple, to be taken by traders for the bene
fit of commerce ; the mayor of the place is 
entitled to take recognizance of a debt in 
proper form, which had the effect to convey 
the lands of the debtor to the creditor till 
out · of the rents and profits of them he should 

S-TAR.E D E C I S I S. Lat. To stand by decid
ed cases ; to uphold precedents ;  to maintain 
former adjudications. 1 Kent, Comm. 477 ; 
Scott v. Scotts Bluff County, 100 Neb. 355, 
183 N. W. 573, 574 ; Heisler v. Thomas Col
liery Co., 274 Pa. 448, 118 A. 394, 395, 24 
A. L. R. 1215 ; Moose v. Board of Com'rs of 
Alexander County, 172 N. C. 419, 90 S. E. 441, 
444, Ann. Cas. 1917E, 1183 ; In re Peiser's 
Will, 79 Misc. 668, 140 N. Y. S. 844, 846 ; 
State Hospital for Criminal Insane v. Con
solidated Water Supply Co., 267 Pa. 29, 110 A. 
281, 284 ; Quaker Realty Co. v. Labasse, 131 
La. 996, 60 So. 661, 6'()5, Ann. Cas. 1914A, 1073 ; '  
Baca v .  Chavez, 32 N .  M. 210, 252 P .  987, 989 ; 
Benavides v. Garcia (Tex. Com. App.) 200 
S. W. 739, 740 ; 'Printup v. Kenner, 43 S. D. 
473, 180 N. W. 512, 513 ; Central R. Co. of 
New Jersey v. Morgan, 89 N. J. Law, 165, 
98 A. 443, 445 ; Marguerite Coal Co. v. Mead
ow River Lumber Co., 98 W. Va. 698, 127 
S. E. 644, 646. 

Doctrine of stare decisis rests upon prin
ciple that law by which men are governed 
should be fixed, definite, and known, and that, 
when the law is declared by court of compe
tent jurisdiction authorizeg. to construe it, 



STA.RE DEOISIS 

such declaratiQn, in absence Qf palpable mis
take O'r error, is itself evidence Qf the law 
until changed by cO'mpetent authQrity. Grif
fith v. Benzinger, 144 Md. 575, 125 A. 512, 
520. 

Stare decisis et non  quieta movere. TO' adhere 
to' precedents, and nQt to unsettle things which 
are established. 11 Wend. (N. Y.) 504 ; 25 
id. 119, 142 ; 4 Hill (N. Y.) 271, 323 ; 4 id. 
592, 595 ; 87 Pa. 286 ; CQQley, CQnst. Lim. 
65. See Stare Decisis. 

STARE I N J U D I C I O. Lat. TQ appear befQre 
a tribunal, either as plaintiff Qr defendant. 

STAR R, or STAR RA. The O'ld term fQr CQn
tract Qr QbligatiQn amQng the .Jews, being 
a corruptiQn frQm the Hebrew wO'rd "shetar," 
a CQvenant. By an Qrdinance Qf Richard I., 
nO' starr was allQwed to' be valid, unless de
PQsited in Qne Qf certain repQsitQries estab
lished by law, the mQst cQnsiderable Qf which 
was in the king's exchequer at 'Vestminster ; 
and BlackstQne cQnjectures that the rQQm in 
which these chests were kept was thence call
ed the "starr-chamber." 4 BI. CQmm. 266, 267, 
nQte a. 

Stat pro ratione vo,l untas. The will stands in 
place Qf a reaSQn. Sears v. Shafer, 1 Barb. 
(N. Y.) 408, 411 ; Farmers' LQan & Trust CO'. 
v. Hun�, 16 Barb. (N. Y.) 514, 525. 

Stat p,ro ratio'ne volu ntas popul i .  The will Qf 
the peQple stands in place Qf a reaSQn. PeQ
pIe v. Draper, 25 Barb. (N. Y.) 344, 376. 

ST ATE, v. TO' express the particulars Qf a 
thing in writing Qr in WQrds ; to' set dQwn O'r 
set fQrth in detail ; to' aver, allege, O'r de
clare. PeQple v. MercadO', 59 Cal. App .. 69, 
209 P. 1035, 1037. 

TO' . set dQwn in grQss ; to' mentiQn in gen
eral terms, Qr by way Qf reference ; to' refer. 
Utica v. RichardsQn, 6 Hill (N. Y.) 300. 

STATE., n. A bQdy PQlitic, O'r society O'f men, 
united tQgether fQr the purpQse Qf prQmQt
ing their mutual safety and advantage, by 
the jQint effQrts of their cQmbined strength. 
CQQley, CQnst. Lim. 1. A PQlitical commun
ity Qrganized under a distinct gQvernment 
recQgnized and cO'nfirmed by its citizens and 
subjects as a supreme PQwer. The Lucy H. 
(D. C.) 235 F. 610, 612. 

One Qf the cO'mpQnent CQmmQnwealths Qr 
states Qf the United States Qf America. The 
term is ,sO'metimes applied also to' gQvernment
al agencies authO'rized hy state, such as munic
ipal cQrpQratiQns. George v. City O'f PO'rt
land, 114 Or; 418, 235 P. 681, 683, 39 A� L. R. 
341. 

The peQple Qf a state, in their cQllective 
capacity, CQnsidered as the party wrQnged by 
a criminal deed ; the public ; as in the title ' O'f 
a eallse, "The State 'V8. A. R" 

The' section O'f territQry occupied by O'ne of 
tne United States. ' . 
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The word State describes sometimes a people or 
community of individuals united more or less close
ly in political relations, inhabiting temporarily or 
permanently the same countIj'l ; often it denotes 
only the country, or territorial region, inhabited 
by such a community ; not unfrequently it is ap
plied to the government under which the people 
live ; at other times it represents the combined 
idea of people, territory, and government. Texas v. 
White, 7 Wall. 700, 19 L. Ed. 227. 

The circumstances or cQnditiO'n O'f a be
ing 0'1' thing at a given time. State v. Inich, 
55 MQnt. 1, 173 P. 230, 234. 

Foreign state 

A fQreign cQuntry Qr natiQn. The several 
United States are cO'nsidered "fO'reign" to' 
each Qther except as regards their relatiQns 
as CQmmQn members Qf the UniQn. 

State's E,vidence 

See Evidence. 

State Offices 

"State Qffices," as used in Primary Elec
tiQn Law, means Qffices to' be filled by electQ
rate Qf entire state. HamiltO'n v. MQnrQe 
(Tex. Civ. App.) 287 S. W. 304, 305. See "Of-
fice." 

State Office'rs 

ThQse whose duties CQncern the state at 
large O'r the general public, O'r who are au
thQrized to' exercise their Qfficial functiQns 
thrQughQut the entire state, withQut limita
tiQn to' any PQlitical subdivisiQn Qf the state. 
State ex reI. CQnsO'lidated SchQQl Dist. NO'. 
2 v. Ingram, 317 MO'. 1141, 298 S. W. 37, 38 ; 
Ramsay v. Van Meter, 300 Ill. 193, 133 N. E.  
193, 195 ; State v . .JO'nes, 79 Fla. 56, 84 SQ. 
84, 85 ;  McCullQugh v. SCQtt, 182 N. C. 865, 
109 S. E. 789, 793. In anQther sense, O'fficers 
belQnging to' Qr exerciSing authQrity under Qne 
Qf the states Qf the UniO'n, as distinguished 
frO'm the Qfficers Qf the United States. See 
In re PQlice CQm'rs, 22 R. I. 654, 49 A. 36 ; 
S tate v. Burns, ' 38 Fla. 378, 21 SQ. 290 ; PeQ
pIe v. NixO'n, 158 N. Y. 221, 52 N. E. 1117. 

state Paper 

A dQcument prepared by, Qr relating "to', the 
PQlitical department Qf the gQvernment Qf a 
state Qr natiO'n, and cQncerning 0'1' affecting 
the administratiQn of its gQvernment Qr its 
PO'litical O'r internatiQnal relatiQns. AlsO', a 
newspaper, designated by public authO'rity, as 
the Qrgan fQr the publicatiO'n Qf public stat
utes, resQlutiQns, nQtices, and advertisements. 

State Revenue 

Current incO'me Qf state frO'm whatever 
SQurce derived that is subject to' apprQpria
tiQn fQr public uses. State ex reI. McKin
ley Pub. CO'. v. Hackmann, 314 MO'. 33, 282 
S. W. 1007, 1011. 

State T� 
A tax the prQceeds 'of ' whicJ:J. are .to· be .de� 

vO'ted . to' the ' ·  eXpenses ' ·of the:.: 'stat�f " as cilS7' 
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tlnguished from taxation for local or munici
pal purposes. See Youngblood v. Sexton, 32 
Mich. 413, 20 Am. Rep. 654 ; State v. Auditor 
of State, 15 Ohio St. 482 ; Society for Estab
lishing Useful Manufactures v. City of Pater
son, 89 N. J. Law, 208, 98 A. 440, 441. 

State Trial 

A trial for a political offense. 

S,tate Trials 

A work in thirty-three volumes octavo, 
containing all English trials for offenses 
against the state and others partaking in 
some degree of that character, from the ninth 
year of Hen. II. to the first of Geo. IV. 

STATE O F  FACTS. Formerly, when a mas
ter in chancery was directed by the court 
of chancery to make an inquiry or investiga
tion into any matter arising out of a suit, 
and which could not conveniently be brought 
before the court itself, each party in the suit 
carried in before the master a statement 
showing how the party bringing it in repre
sented the matter in question to be ; and this 
statement was technically termed a "state of 
facts," and formed the ground upon which 
the evidence was received, the evidence be
ing, in fa�t, brought by one party or the 
other, to prove his own or disprqve his op
ponent's state of facts. And so now, a state 
of facts means the statement made by any 
one of his version of the facts. Brow.. ....... 

"" .
STATE OF FACTS AND P'RO POSAL. In 
English lunacy practice, when a person has 
been found a lunatic, the next step is to sub
mit to the master a scheme called a "state 
of facts and proposal," showing what is the 
position in life, property, and income of the 
lunatic, who are his next of kin and heir at 
law, who are proposed as his committees, and 
what annual sum is proposed to be allowed 
for his maintenance, etc. From the state of 
facts and the evidepce adduced in support 
of it, the master frames his report. Elmer, 
Lun. 22 ; Pope, Lun. 79 ; Sweet. 

STATE O'F T H E  CASE. A narrative of the 
facts upon which the plaintiff relies, substi
tuted for a more formal declaration, in suits 
in the inferior courts. The phrase is used in 
New Jersey. 

STATE PAPER O F F I CE. An office establish
ed in London in 1578 for the custody of state 
papers. The head of it was the "Clerk of the 
Papers." 

ST A TED. Settled ; closed. An account stat
ed means an ' account settled, and at an end. 
Pull. Acc'ts, 33. "In order to constitute an 
account stated, there must be a statement of 
some certain amount of money being due, 
which must be made either to the party him
self or to some agent of hiS." 5 Mees. &; 
W. 667. 

8'l'A'l'EMBN"l' OJ' DBl'B'NSE 

Stated Meeting 

A meeting of a ,board of directors, board of 
ofHcers, etc., held at the time appointed there
for by law, ordinance, by-law, or other regu
lation ; as distinguished from "special" meet
ings, which are held on call as the occasion 
may arise, rather than at a regularly ap
pointed time, and from adjourned meetings. 
See Zulich v. Bowman, 42 Pa. 87 ; Hanson 
v. Chicago, B. & Q. R. Co., 32 Wyo. 337, 232 
P. 1101, 1104: 

stated Term 

A regular or  ordinary term or session of 
a court for the dispatch of its general busi
ness, held at the time fixed by law or rule ; 
as distinguished from a special term, held 
out of the due order or for the transaction 
of particular business. 

Stated Times 

Occurring at regular intervals or given 
regularly ; fixed, regular in operation or o-c
currence, not occasional or fluctuating. Zan
gerle v. State, 115 Ohio St. 168, 152 N. E. 
658, 659. 

STATEM ENT. In a general sense, an al
legation ; a declaration of matters of fact. 
The term has come to be used of a variety of 
formal narratives of facts, required by law 
in various jurisdictions as the foundation of 
judicial or official proceedings and in a limit
ed sense is a formal, exact, detailed presenta
tion. Southern Surety 00. v. Schmidt, 117 
Ohio St. 28, 158 N. E. 1, 3. 

STATE,ME N'T OF AFFA I RS. In English 
bankruptcy practice, a bankrupt or debtor 
who has presented a petition for liquidation 
or composition must produce at the first meet
ing of creditors a statement of his affairs 
giving a list of his creditors, secured and un
secured, with the value of the securities, a 
list of bills discounted, and a statement of 
his property. Sweet. 

STATE M E,N,T OF ClLA/I M:. A written or 
printed statement by the plaintiff in an ac
tion in the English high court, showing the 
facts on which he relies to support his claim 
against the defendant, and the relief which 
he claims. It is delivered to the dQfendant 
or his solicitor. The delivery of the state-, 
ment of claim is usually the next step after 
appearance, and is the commencement of the 
pleadings. Sweet. 

STATEME.NT O F  D EF ENSE. In the prac
tice of the English high court, where the 
defendant in an action does not demur to 
the whole of the plaintiff's claim, he de
livers a pleading called a "statement of de
fense." The statement of defense deals with 
the allegati�ns contained in the statement of 
claim, (or the indorsement (1). the writ, if there 
is no statement of claim,) admitting or deny
ing them, and, if necessary, stating fresh 
facts in explanation or avoidance of those 
alleged by the plaintiff, Sweet. 



STATEMENT OF PARTICULARS 

STATE.M ENT O F  PART I CULARS. In Eng
lish practice, · when the plaintiff claims, a 
debt or liquidated demand, but has not in
dorsed the writ specially, (i. e., indorsed on 
it the particulnrs of his claim under Order iii. 
r. 6,) and the defendant fails to appear, the 
plaintiff may file a statement of the particu
lars of his clnim, and after eight days enter 
judgment for the amount, as if the writ had 
been specially indorsed. Court Rules, xiii. 
5 ;  Sweet. 

STATESMAN. A freeholder and farmer in 
Cumberland. Wharton. 

STAT I M .  Lat. Forthwith ; immediately. In 
old English law, this term meant either "at 
once," or "within a legal time," i. e., such time 
as permitted the legal and regular perform
ance of the act in question. 

STAT I NG A N· ACCOU NT. Exhibiting, or list
ing in their order, the items which make up an 
account. 

STAT I N.G PA RT O F  A B I LL. That part of 
a bill in chancery in which the plaintiff states 
the facts of his case ; it is distinguished from 
the charging part of the bill and from the 
p1"ayer. 

STATI ON. In the civil law. A place where 
ships may -ride in safety. Dig. 50, 16, 59. 

A place where military duty is performed 
or stores are kept or something connected 
with war is done. McGowan v. United States, 
48 Ct. Cl. 95. 

A place at which . both freight and pas
sengers are received for transportation or 
delivered after transportation. Daniel v. 
Doyle, 135 Ark. 547, 204 S .  W. 210, 211 ; 
Railroad Commission of Texas v. Pecos & 
N. T. Ry. Co. (Tex. Civ. App.) 212 S. W. 535, 
537. 

STAT I ON ER'S COM PANY. A body formed in 
1557 in London of 97 London stationers and 
their successors, to whom was entrusted, in 
the first instance, and, under Orders in: Coun
cil, the censorship of the press. 

STAT I. O N.E RS' HALL. In English law. The 
hall of the stationers' company, at which 
every person claiming copyright in a book 
must 'register his title, in order to be able to 
bring actions against persons - infringing it� 
2 Steph. Comm. 37-39. 

STAT I O NERY O F F I CE. In English law. A 
government office established as a department 
of the treasury, for the purpose of supplying 
government offices with stationery and books, 
and of printing and publishing government 
papers. 

STAT I ST. A statesman ; a politician ; ' one 
skilled in government. 

. . 

STAT I ST I CS. That part of political science 
which is concerned · in collecting and arrang�' 
ing facts illustrative of , the condition and 
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Tesources of a state. ' The subject is some
times divided into (1) historical statistics, or 
facts which illustrate the former condition 
of a state ; (2) statistics of population ; (3} 
of revenue ; (4) of trade, commerce, and navi
gation ; (5) of the moral, social, and physical 
condition of the people. 'Wharton. 

STATU Ll BER. Lat. In Roman law. One 
who is made free by will under a condition ; 
one who has his liberty fixed and appointed at 
a certain time or on a certain condition. Dig. 
40, 7. 

STATU L l B E R I . Lat. In Louisiana. Slaves 
for a time, who had acquired the right of 
being free at a time to come, or on a con
dition which was not fulfilled, or in a certain 
event which had not happened, but who in 
the meantime remained in a state of slavery. 
Civ. Code La. 1838, art. 37. 

STATUS. The legal position of the individu
al in or with regard to the rest of the com
munity. L. R. 4 P. D. 11. The rights, duties, 
capacities and incapacities which determine 
a person to a given class, constitute his stat
us ; Campb. Austin 137. Thus, when we say 
that the status of a woman after a decree 
nisi for the dissolution of her marriage has 
been made, -but before it has been made ab
solute, is that of a married woman, we mean 
that she has the same legal rights, liabili
ties, and disabilities as an ordinary married 
woman. The term is, chiefly applied to per
sons under disability, or persons who have 
some peculiar condition which prevents the 
general law from applying to them in the 
same way as it does to ordinary persons. 
Sweet. See Barney v. Tourtellotte, 138 Mass. 
108 ; De la Montanya v. De la Montanya, 
112 Cal. 115, 44 P. 345, 32 L. R. A. 82, 53 , 
Am. St. Rep. 165 ; Dunham v. Dunham, 57 
Ill. App. 497 ; In re Ziegler, 143 N. Y. S. 562. 
566, 82 Misc. 346. 

It also means estate, because it signifies 
the condition or circumstances in which one 
stands with regard to his property. In the 
Year Books, it was used in this sense ; 2 
Poll. & Maitl. Rist. E. L. 11. 

. There are certain rights and duties, with certain 
capacities and incapacities to take rights and in
cur duties, by whiCh persons, as subjects of Jaw, 
�re variously determined to certain class&s. The 
rights, duties, capacities, or incapacities which de
termine a given person to any of these classes, con
stitute a condition or status with which the person 
is inVested. Aust. Jur. § 973. 

STATUS DE MAN E R I O. The assembly ot 
the tenants in the court of the lord of a man
or, in order to do their customary suit. 

STATus OF I RREMOVAB I LI TY. In Eng
lish iaw. The right acquired by a pauper .. 
after one year's residence in any parish, not 
to he removed therefrom. 

STATUS QUO. ' The .existlng state of things: 
at any · given date. Status quo ante bellum,. 
tbe state of things ·before the war. . 
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Statuta pro publ ico commodo late l .. terpretan� tion of a public ma:rket ln a particular dis
tur. Jenk. Cent. 21. Statutes made for the trict, etc. 
public good ought to be liberally construed. 

statuta suo cluduntur territorio, nee ultra 
territorium disponunt. Statutes are confined 
to their own territory, and have no extrater
ritoria.l effect. Woodworth v. Spring, 4 Al
len (Mass.) 324. 

STATUTAB LE, or STATUTORY, is that 
which is introduced or governed by statute 
law, as opposed to the common law or equity . .  
Thus, a court i,s said to have statutory juris
diction when jurisdiction is given to it in cer

-Negative statute. A statute expressed in 
negative terms ; a statute which prohibits 
a thing . from being ,done, or declares what 
shall not be done. 

-Penal statute. See Penal. 

-Perpetual statute. One which is to re
main in force without limitation as to time ; 
one whiCh contains no provision for its re
peal, abrogation, or expiration at any future 

" time. 
" I 

-tain matters by act of the legislature. -Personal statutes. In foreign and modern 

STATUTE, ' no An act of the legislature ; a civil law. Those statutes which have prin

particular law enacted 'and established by cipally for their object the person; and treat � 

the will of the legislative department of gov- of property only incidentally . . Story, Confi. 

ernment ; the written will of the legislature, Laws, § 13. A personal statute, in this sense 

solemnly expressed according to the forms of the term, is a law, ordinance, regulation, 

necessary to constitute it the law of the state. or custom, the disposition of which affects 

Federal Trust Co. v. East Hartford Fire Dist. the person and clothes him with a capacity 

(C. O. A.) 283 F. 95, 98 ; In re Van Tassell's o� incapacity, which he does not cha?ge 

Will, 196 N. Y. S. 491, 494, 119 Misc. 478 ; wIth ev.er;v: change. Of. abode, b�t whlC�, 

Washi-ngton V. Dowling 92 Fla. 601, 109 So . •  upon prmciples of .Just!:e and polIcy, he IS 

588, 591. 
' assumed to carry wIth hun wh�rever he go:s. 

This word is used to designate the written 2 Kent, Gomm . . 456 . . The term IS �lso applIed 

law in contradistinction to the unwritten law. to statutes ,:hlCh, . lllstead ?f bemg general, 

See Common Law. are confined m theIr operatIOn to one p�rson 

I n Foreign and Civil Law 
Any particular municipal law or usage, 

though resting for its authority on judicial 
decisions, or the pradice of nations. 2 Kent, 
Comm. 456. The whole municipal law of a 
particular state, from whatever source ari-s
ing. Story, Oonfi. Laws, § 12. 

"Statute" also sometimes meavs a kind of 
bond or obligation of record, being an ab
breviation for "statute merchant" or "stat
ute staple." See intra. .For mandatory and 
directory statutes see "Mandatory" and "Di
rectory." 

I n  General 

-Affirmative statute. See Affirmative. 

-Criminal statute. An act of the Legisla-
ture a's an organized body relating to crime 
or its punishment. Washington V. Dowling, 
92 Fla. 601, 109 So. 588, 591. 

_DeClaratory statute. See Declaratory. 

-Enabl ing statute. See tha,t title. 

-Expository statute. See, that title. 

-General statute. A statute relating to the 
whole commul1'ity, or concerning all persons 
generally, as distinguished from a private 
or special statute. 1 HI. Comm. 85, 86 ; 4 
Coke 75a. 

or group of persons. Hank of ColumbIa y. 
Walker, 14 Lea (Tenn.) 308 ; Saul v. Credi
tors; '5 Mart. N. S. (La.) 591, 16 Am. Dec. 212. 

-Private statute. A statute which operates 
only upon particular persons, and private 
concerns. 1 HI. Oomm. 86. An act which 
relates to certain individuals, or to particu
lar classes of men. Dwar. St. 629 ; State V. 
Chambers, 93 N. O. 600. 

-Publio statute. A statute enacting a uni
versal rule which regards the whole com
munity, as distinguished .from one which con
cerns only particular individuals 'and affects 
only their private rights. See Code Civ. Proc. 
Cal. § 1898. 

-Real statutes. In the civil law. Statutes 
which have principally for their object prop
erty, and which do not speak of persons, e:i
cept in 'relation to property. Story, Confi. 
Laws, § 13 ; Saul V. His Creditors, 5 Mart. N. 
S. (La.) 582, 16 Am. Dec. 212. 

-Reference statutes: Statutes referring to 
other statutes and making them applicable 
to the subject of legislation. Trimmier v. 
Carlton, 116 Tex. 572, 296 S. W. 1070, 1074 ; 
State v. Armstrong, 31 N. M. 220, 243 P. 333, 
342 ;  Van Pelt V. Hilliard, 75 Fla. 792, 78 
So. 693, 698, L. R. A. 1918E, 639. 

-Remedial statute. See Remedial. 
) 

-Looal statute. Such a statute as has for -Revised statutes. A body of statutes which 
its object the interest of some particular have been revised, collected, arranged in or
locality, as the formation of a . road, the der, and re-enacted as a whole ; this is the 
alteration of the course of a river, the forma- legal title of the collections of compiled laws 
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of 'Several of the states and also of the United -Statute stap
'
le. See Staple. 

States. 

-Special statute. One which operates only 
upon parti<;ular persons and private concerns. 
1 Bl. Comm. 86. Distinguished from a gen
eral or public statute. 

-Statute fair. In English law. A fair at 
which laborers of both sexes stood and offered 
themselves for hire ; sometimes called also 
"Mop." 

-Statute-merchant. In English law. A se
curity for a debt acknowledged to be due, en-' 
tered into before the chief magistrate of some 
trading town, pursuant to the statute 13 Edw. 
I. De M ercatoribus, by whi<;h not only the 
body of the debtor might be imprisoned, and 
his goods seized in satisfaction of the debt, 
but also his lands might be delivered to the 
creditor till out of the rents and profits of 
them the debt be satisfied. 2 BI. Comm. 160. 
Now .fallen into disuse. 1 Steph. Comm. 287. 
See Yates v. People, 6 .Johns. (N. Y.) 404. 

-Statutes at large. Statutes printed in full 
and in the order of their ena<;tment, in a col
lected for111, as distinguished from any di
gest, revision, abridgment, or compilation of 
them. Thus the volumes of "United States 
Statutes at Large," contain 'all the acts of 
congress in their order. The name is also 
given to an authenti<; collection of the vari
ous statutes which have been passed by the 
British parliament from very early times to 
the present day. 

-Statutes of amend'ments and Jeofailes. Stat
utes whereby a pleader who perceives 'any 
slip in the form of his proceedings, and ac
knowledges the error (jeofaile), is permitted 
to amend. State ex reI. Smith v. Trimble. 
315 Mo. 166, 285 S. W. 729, 731. 

-Tem por'ary statute. One which is limited 
in its duration at the time of its enactment. 
It <;ontinues in force until the time of its 
limitation has expired, unless sooner repeal

-Statute of accum ulations. In English law. · ed. A statute which by reason of its nature 
The statute 39 & 40 Geo. III. c. 98, forbidding has only a single and temporary operation
the accumulation, beyond a certain period, e. g. an appropriation bill-is also called a 
of property settled by deed or will. temporary statute. 

-Statute of al legiance de facto. An ad of 11 STATUTE, v. In old Scotch law. To ordain, 
Hen. VII. c. 1, requiring subjects to give establish, or decree. 
their allegiance to the actual king for the 
time being, and protecting them in so doing. Statutes in derogation of com mon law m ust be 

strictly construed. Cooley, Const. Lim. 75, 
-Statute of dist ributions. See Distribution. note ; Arthurs, Appeal of, 1 Grant Oa,s. (Pa.) 

57. 
-Statute of Elizabeth.  In English law. The 
statute 13 EIiz. c. 5, against conveyances STAT U T I .  Lat. In Roman law. Licensed 
made in fraUd of creditors. or registered advocates ; members of the col-

lege of advocates. The number of these was 
-Statute of frauds. See Frauds, Statute of. limited, and they enjoyed special privileges 

-Statute of Gloucester. In English law. The 
statute 6 Edw. I. c. 1, A. D. 1278. It takes 
its name from the place of its enadment, and 
was the first statute giving costs in actions. 
3 Bl. Comm. 399. 

-Statute of laborers. See Laborer. 

-Statute of l im itations. S'ee Limitation. 

-Statute of uses. See Use. 

-Statute of wills. In English law. The stat
ute 32 Hen. VIII. c. 1, which enacted that 
all persons being seised in fee-simple (ex
cept femes covert, infants, idiots, and persons 
of non-sane memory might, by will and testa
ment in writing, devise to any .lther person, 
except to bodies corporate, two-thirds of their 
lands, tenements, and hereditaments, held in 
chivalry, and the wbole of those held in soc
age. 2 BI. Comm. 375. 

-Statute · roll. . A roll upon which an English 

from the time of Constantine to that of Jus
tinian. 

STATUTORY. Relating to a statute ; creat
ed or defined by a statute ; required by a 
statute ; conforming to a statute. 

STATUTORY B O N D. One that either literal
ly or substantially meets requirements of stat
ute. Southern Surety Co. v. United States 
Cast Iron Pipe & Foundry Co. (C. O. A.) 13 
F.(2d) 833, 835. 

STATUTO RY C R I M E. See Crime. 

STATUTORY D E D I CAT I ON. See Dedica
tion. 

STATUTO RY EXPOS I T I ON. When the lan
guage of a statute is ambiguous, and any sub
sequent enactment involves a particular in-

, terpretation of the former act, it is said to 
contain a statutory exposition of the former
act. Wharton. 

statute, after receiving the 'royal assent, was STATUTORY FORECLOSURE. See Fore-
formerly eIitered. ' . , closure.' 
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STATUTORY OBLI GAT I ON. An obligation 
-whether to pay money, perform certain 
acts, or discharge certain duties-which is 
created by or arises out of a statute, as dis
tinguished from one founded upon acts be
tween parties or jural relationships. 

STATUTORY RELEASE. A conveyance 
which superseded the old compound assur� 
ance by lease and release. It was created by 
St. 4 & 5, Vict. c. 21, which abolished the lease 
for a year. 

STATU:rOHY STAPLE. An 'ancient writ 
that lay to take the body of a person and 
seize the lands and goods of one who had 
forfeited a bond called statute staple. Reg. 
o rig. 151. See " Staple." 

STATUTUM.  Lat. 
I n the Civil Law 

E.stablished ; determined. A term applied 
to judicial action. Dig. 50, 16, 46, Pl'. 

I n  Old English Law 

A statute ; an act of parliament. 

statutum affirmativu m  non  derogat com m un i  
legi. Jenk. Cent. 24. An affirmative statute 
does not derogate from the common law. 

STAT UT U M  DE MERCATO R I BUS. The 
statute of Acton Burnell, (q. v.) 

Statutum ex gratia regis dicitur, quando rex 
dignatur  cedere de jure suo regio, pro com m odo 
et q u iete popu l i  su i. 2 Inst. 378. A statute is 
said to be by the grace of the king, when the 
king deigns to yield some portion of his royal 
rights for the good and quiet of his people. 

Statutum general iter est i ntel l igendum q uando 
verba statuti sunt specialia, ratio autem gen· 
,eral is. When the words of a statute are spe
etal, but the reason of it general, the statute 
is to be understood generally. 10 Coke, 101. 

StATUTUM H I BERN l fE  D E  COHfE'RED I ·  
B US. The statute 14 Hen. III. The third 
public act in the statute-book. It has been 
pronounced not to be a statute. In the form 
of it, it appears to be an instruction given by 
the king to his justices in Ireland, directing 
them how to proceed in a ,certain point where 
they entertained a doubt. It seems the jus
tices itinerant in that country had 'a doubt, 
when land descended to sisters, whether the 
younger sisters ought to hold of the eldest, 
and do homage to her for their several por
tions, or of the chief lord, and do homage to 
him ; and certain knights had been sent over 
to know what the practice was in England in 
such a case. 1 Reeve, Eng. Law, 259. 

STATUTUM SESS I O N U M. In old English 
law. The statute session ; a meeting in every 
hundred of constables and householders, by 
custom, for the ordering of 'servants, and de-

S'l'AY 

bating of differences between masters and 
servants, rating of wages, etc. 5 Eliz. c. 4. 

Statutum speciale statuto speciali non  derogat. 
Jenk. Cent. 199. One special statute does not 
take from another special statute. 

STATUTUM WAL L l fE. The statute of 
Wales. The title of a statute passed in the 
twelfth year of Edw. I, being a sort of con
stitution for the principality of Wales, which 
was thereby, in a great measure, put on the 
footing of England with respect to its laws 
and the administration of justice. 2 Reeve, 
Eng. Law, 93, 94. 

STAU R U M. In . old records. A store, or 
stock of cattle. A term of common occur
rence in the accounts of monastic establish
ments. Spelman ; Cowell. 

ST A Y. In practice, a stopping ; the act of 
arresting a judicial proceeding, by the order 
of a court. See In re Schwarz (D. C.) 14 F. 
788. To "stay" an order or decree means to 
hold it in abeyance, or refrain from enforc
ing it. State v. Draney, 57 Utah, 14, 176 P. 
767, 769. 

. 

Also that which holds, restrains, or sup
ports. Armenti v. Brooklyn Union Gas Co., 
142 N. Y. S. 420, 425, 157 App. Div. 276 ; Rook
stool v. Cudahy Packing Co., 100 Neb. 118, 
158 N. W. 440, 444. 

-Sta.y laws. Acts of the legislature prescrib
ing a stay of execution in certain cases, or 
a stay of foreclosure of mortgages, or clos
ing the courts for a limited period, or pro
viding that suits shall not be instituted until 
a certain time after the cause of action arose, 
or otherwise suspending legal remedies ; de
signed for the relief of debtors, in times of 
general distress or financial trouble. 

-Stay of execution. The stopping or arrest
big of execution on a judgment, that is, of 
the judgment-creditor's right to issue execu
tion, for a limited period. This is given by 
statute in many jurisdictions, as a privilege 
to the debtor, usually on his furnishing bail 
for the debt, costs, and interest. Or it may 
take place by agreement of the parties. See 
National Docks, etc., Co. v. Pennsylvania R. 
Co., 54 N. J. Eq. 167, 33 A. 936 ; State ex ret 
Gray v. Hennings, 194 Mo. App. 545, 185 S. 
W. 1153, 1154. 

-Stay of p roceedings. The temporary suspen
sion of the regular order of proceedings in a 
cause, by direction or order of the court. usu
ally to await the action of one of the parties 
in: regard to some omitted step or some act 
which the court has required him to perform 
as incidental to the suit ; as where a non
resident plaintiff has been ruled to give se
curity for costs. See Wallace v. Wallace, 13 
Wis. 226 ; Lewton v. Hower, 18 Fla. 876 ; 
Rossiter v. lEtna L. Ins. Co., 96 Wis. 466, 71 
N. W. 898. 
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STEADY C O U RSE. A ship is on a "steady 
course," not only when her heading does not 
change, but whenever her future positions are 
certainly ascertainable from lier present posi-

. tion and movements. Commonwealth & Do
minion Line v. U. S. (0. C. A.) 20 F.(2d) 729, 
731. 

STEAL. This term is commonly used in in
dictments for . larceny, ("take, 8teal, and car
ry away,") and denotes the commission of 
theft, that is, the felonious taking and cm; .. 
rying away of the personal property of an
other, People v. Surace, 295 Ill. 604, 129 N. 
E. 504, 506 ; State v. Banoch, 193 Iowa, 851, 
186 N. W. 436 ; Perara v. U. S. (C. C. A.) 221 
F. 213, 215, or it may denote the criminal tak
ing of personal property either by larceny, 
embezzlement, or false pretenses. Common
wealth v. Farmer, 218 Mass. 507, 106 N. E. 
150, 151. But, in popular usage "stealing" 
may include the unlawful appropriation of 
things which are not technically the subject 
of larceny, e. g., immovables. See Randall v. 
Evening News Ass'n, 101 Mich. 561, 60 N. W. 
301 ; People v. Dumar, 42 Hun (N. Y.) 85 ; 
Com. v. Kelley, 184 Mass. 320, 68 N. E. 346 ; 
Holmes v. Gilman, 64 Hun, 227, 19 N. Y. Supp. 
151 ; Dunnell v. Fiske, 11 Metc. (Mass.) 554 ; 
Barnhart v. State, 154 Ind. 177, 56 N. E. 212 ; 
Buxton v. International Indemnity Co., 47 
Cal. App. 583, 191 P. 84, 86 ; State v. Blake, 95 
W. Va. 467, 121 S. E. 488, 489. 

STEA L I N G  CH I LDREN.  See Kidnapping. 

STEALTH.  Theft is so called by some an
cient writers. "Stealth is the wrongful tak
ing of goods without pretense of title." 
Finch, Law, b. 3, c. 17. 

STEAMSH 1 P. A vessel, the principal motive 
power of which is steam and not sails. L. R. 
7 Q. B. 569. See Western Ins. Co. v. Crop
per, 32 Pa. 352, 75 Am. Dec. 561. 
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property to two different persons, selling an
other's property as one's own, placing a sec
ond mortgage on property without disclOSing 
the existence of the first, etc . 

STE N O G RAPH ER. One who is skilled in the 
art of short-hand writing ; one whose busi
ness is to write in short-hand. See Rynerson 
v. Allison, 30 S. C. 53,4, 9 S. E. 656 ; In r e  
Appropriations for Deputy State Officers, 25 
Neb. 662, 41 N. W. 643 ; Chase v. Vandergrift. 
88 Pa. 217. 

STEP-DAUGHTER. The daughter of one's 
wife by a former husband, or of one's hus
band by a former wife. 

STEP-DOWN T RANSFORMER.  An induc
tion coil or a transfol'mer so constructed that 
there is a higher voltage in the primary cur
rent than in the secondary current. Gener
al Electric Co. v. Butler Light, Heat & Motor 
Co. (D. C.) 205 F. 42, 44. 

STE P-FATH E R. The husband of one's 
mother by virtue of a marriage subsequent 
to that of which the person spoken of is the 
offspring. Owens v. Munden, 168 N. C. 266, 
84 S. E. 257, 258, Ann. Cas. 1917B, 1117. 

STE P-MOTH E R. The wife of one's father 
by virtue of a marriage subsequent to that 
of which the person spoken of is the offspring .. 

STEP-SON. The son of one's wife by a for
mer husband, or of one's husband by a former 
wife. 

• 

STE P-UP T RANSFORMER.  An induction 
coil or a transformer so constructed that there 
is a higher voltage in the secondary current 
than in the primary current. General Elec
tric Co. v. Butler Light, Heat & Motor Co. 
(D. C.) 205 F. 42, 44. 

STERBREC H E, or STREBR I CH.  The 
breaking, obstructing, or straitening of a way. 
Termes de la Ley. 

STERE. A French measure of solidity, used 
in measuring wood. It is a cubic meter. 

ST E RI L 1 TY. Barrenness ; unfruitfulness ; 
incapacity to germinate or reproduce. 

STE E LBOW G O O DS. In Scotch law.. Corn, 
cattle, straw, and implements of husbandry 
delivered by a landlord to his tenant, by 
which the tenant is enabled to stock and la
bor the farm ; in consideration of which he 
becomes bound to return articles equal in 
quantity and quality, at the expiry of the 
lease. Bell. STE R L I NG. In 'English law. Current or 
STELLI  O NATA I RE.  Fr. In French law. .A. standard coin, especially silver coin ; a stand
party who fraudulently mortgages property ard of coinage. 
to which he has no title. 

STE LL I ONATE. In dvil law. A name given 
generally to all species of frauds committed 
in making contracts but particularly to the 
crime of aliening the same subject to different 
persons. 2 Kames, Eq. 40. 

' 
. 

STELL I O NAT·US. Lat. In the civil law. .A. 
general name for any kind of fraud not fall
Ing under any specific class; But the term is 
chiefly applied to fraud practiced in the sale 
or pledging of property ; as, selling the saDie 

STET B I  LLA. If the plaintiff in a plaint 
in the mayor's court of London has attached 
property belonging to the defendant and ob
tained execution against the garnishee, the 
defendant, if he wishes to contest the plain
tiff's .claim, and obtain restoration of his prop
erty, must issue a .scire facias ad disproban
dum debitum; if the only question to be tried 
is the plaintiff's debt, the plaintiff in appear
ing . to the scire fooia8 prays stet billa "that 
his bill original," · t.r e., his original plaint, 
" may stand, and that the defendant may plead 
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thereto." The action then proceeds In the 

usual way as if the proceedings in attacl;tment 
(which are founded on a fictitious default of 

the defendant in appearing to the plaint) had 
not taken, place. Brand, F. Attachm. 115 ; 
Sweet. 

STET PROCESSUS. Stet proce88us is an 
entry on the roll in the nature -of a judgment 
of a direction that all further proceedings 
shall be stayed, (i. e., that the process llIlay 
stand,) and it is one of the ways by which a 
suit may be terminated by an act of the par
ty, as distinguished from a termination of it 
by judgment, which is the act of the court. It  
was used by the plaintiff when he wished to  
suspend the action without suffering a non
suit. Brown. 

STEVEDO RE. A person employed in load
ing and unloading vessels. The Senator (D. 
C.) 21 F. 191 ; Rankin v. Merchants' & M. 
Transp. Co., 73 Ga. 232, 54 Am. Rep. 874 ; The 
Elton, 83 F. 521, 31 C. C. A. 496 ; The Owego 
-(D. C.) 292 F. 505, 507 ; Zampiere v. William 
Spencer & Son Corporation, 185 N. Y. S. 639, 
640, 194 App. Div. 576. 

STEWARD. This word signifies a man ap

8'l'lPElfD 

stuck a little at this ' exceptionl' 2 Show. 
491. 

ST I CKER. A gummed slip or strip. Crosby 
v. Libby, U4 Me. 35, 95 A. 329, 330. 

STI CI(LER. (1) An inferior officer who cuts 
wood within the royal parks of Clarendon. 
Cowell. (2) An arbitrator. (3) An obstinate 
contender about anything. 

ST I FL I NG A PROSEC U T I ON.  Agreeing, iIi 
consideration of receiving a pecuniary or oth
er advantage, to abstain from prosecuting a 
person for an offense not giving rise to a civil 
remedy ; e. g., perjury. Sweet. 

ST I LL. Any device used for separating al
cDholic spirits from fermented substances. 
MO'ore v. State, 154 Ark. 13, 240 S. W. 1083, 
1084 ; Davis v. State, 102 Tex. Cr. R. 546, 278 
S. W. 848, 849. The word is sometimes ap
plied to the whole apparatus for evaporation 
and condensation used in the manufadure of 
ardent spirits, but in the description of the 
parts of the apparatus it is applied merely to 
the vessel or retort used fDr boiling and evap
oration of the liquid. Hodgkiss v. State, 156 
Ark. 340, 246 S. W. 506, 50'7. 

pointed in the place or stead of another, and ST I LL COKE. Coke formed 'by the distilla
.generally denotes a principal officer within tion of petroleum. Rodman Chemical Co. v. 
bis jurisdiction. Brown. Steel Treating Equipment Co. (C. C. A.) 288 F. 

Land Steward 
See Land. 

Steward of a Manor 

An important officer who has the general 
management of all forensic matters connect
,ed with the manor of which he is steward. 
He stands in much the same relation to the 
lord of the manor as an under-sheriff does to 
the sheriff. Cowell. 

Steward of all E ng land 

In old English law. An officer who was 
invested with various powers ; among others, 
to preside on the trial of peers. 

Steward of Scotland 

An officer of the highest dignity and trust. 
He administered the crown revenues, super
intended the affairs of the household, and 
possessed the privilege of holding the first 
place in the army, next to the king, in the 
day of battle. From this office the royal 
house of Stuart took its name. But the office 
was sunk on their advancement to the throne, 
and has never since been revived. Bell. 

STEWARTRY, in Scotch law, is said to be 
equivalent to .the English "county." See 
Brown. 

471, 473. 

ST I LL WORM.  The tube or coil used for con
'densation of the vapor which is passed 
through it from boiling mash fO'r the purpose 
of being distilled into whisky. Rosslot v. 
state, 162 Ark. 340, 2�8 S. W. 348. 

ST I LLBO RN.  A stillborn child is one born 
dead or in such an early stage of pregnancy 
as to be incapable of living, though not ac
tually dead at the time of birth. Children 
born within the first six months after concep
tion are considered by the civil law as in
capable of living, and therefore, though they 
are apparently born alive, if they do not in 
fact survive so long as to rebut this };lresump
tion of law, they cannot inherit, so as to trans
mit the property to others. Marsellis v. Thal
himer, 2 Paige (N. ·Y.) 41, 21 Am. Dec. 66. 

ST I LL I C I D I U M .  Lat. In the civil law. The 
drip of water from the eaves of a ·house. The 
servitude stilliaidii consists in the right to 
have the water drip from one's eaves upon the 
house or ground of another. The term "/lu
men" designated the rain-water collected from 
the rOOf, and carried off by the gutters, and 
there is a similar easement of having it dis
charged upon the adjoining estate. Mackeld. 
Rom. Law,' § 317, par. 4. 

STEWS. Certain brothels anciently permit- ST I NT. In English law. Limit ; a limited 
ted in England, suppressed by Henry ' VIII. number. Used as descriptive of a species of 
Also, breeding places for tame pheasants. common. See Common sans Nombr.e . 

. ST I CK. In the old books. To stop ; to hesi- ST I PE ND. A salary ; settled pay. Mangam 
tate ; to accede with reluctance. "The court v. Brooklyn, 98 N. Y. 597, 50 Am. Rep. 705. 



STIPEND 

I n English and Scotch Law 
A provision made fo'r the support of the 

clergy. 
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In Admiralty Practice 

A recognizance of certain persons (called 
in the old law "fide jussors") in the nature 

ST I PE N D IARY ESTATES. Estates granted of bail for the appearance ·of a defendant. 3 

in return for services, generally of a military Bl. Comm. 108. 

kind. 1 Steph. Comm. 174. 

ST I PE N D I ARY MAG I ST RATES. In English 
law. Paid magistrates ; appointed in London 
and some other cities . and boroughs, and hav
ing in general the powers and jurisdiction of 
justices of the peace. 

ST I PE N D I U M .  Lat. In the civil law. The 
pay of a soldier ; wages ; stipend. Calvin. 

ST I PES. Lat. In old English law. Stock ; 
a stock ; a source of descent or title. Com
l1wnis stipes, the common stock. Fleta, Ub. 
6, c. 2. 

ST I P I TAL. Relating to stirpes, roots, or 
stocks. "Stipital distribution" of property is 
distribution per stirpes ; that is, by right of 
representation. 

ST I PU LATO R. In the civil law. The party 
who asked the question in the contract of 
stipulation ; the other party, or he who an
swered, being called the "proonissor." But, 
in a more general sense, the term was applied 
to both the parties. Calvin. 

ST I RPES. Lat. A root or stock of descent or 
title. Taking property by right of represen
tation is called "succession per stirpes," in op
position to taking in one's own right, or as a 
principal, which is termed "taking per cap
ita." See Rotmanskey v. HeiSS, 86 Md. 633. 
39 A. 415. 

STOCK. 

I n Mercantile Law 

The goods and wares of a merchant o r  
tradesman, kept for sale and traffic. Schnitz
er v. Excelsior Powder Mfg. Co. (Mo. App.? 

ST I PU LATE D  DAMAGE. 
age, (q. v.) 

Liquidated d.am- 160 S. W. 282, 285. 

ST I PU LAT I O. Lat. In the Roman law, stip
u,latio was the verbal contract, (verbis obliga
tio,) and was the most solemn and formal of 
all the contracts in that system of jurispru
dence. It was entered into by question and 
corresponding answer thereto, by the parties', 
both being present at the same time, and us
ually by such words as "spondes if spondeo," 
"promittis ? promitto," and the like. Brown. 

ST I PU LAT I O  AQU I L I ANA. A particular ap
plication of the stipulatio, which was used to 
collect together into one verbal contra-ct all 
the liabilities of every kind and quality of the 
debtor, with a view to their being released or 
discharged by an acceptilatio, thnt mode of 
discharge being applicable only to the verbal 
6Jntract. Brown. 

ST I PU LAT I O N . A material article in an 
agreement. 

I n  Practice 

An agreement between counsel respecting 
business before a court. Anderson, L. Dict ; 
In re Morris Metal Products Corporation (0. 
C. A.) 4 F. (2d) 1003, 1004. 

The name "stipulation" is familiarly given 
to any agreement made by the attorneys en
gaged on opposite sides of a cause, (especially 
if in writing,) regulating any matter inci
dental to the proceedings or trial, which falls 
within their jurisdiction. Such, for instance, 
are agreements to extend the time for plead
ing, to take depositions, to waive objections, 
to admit certain facts, to continue the cause. 
See Lewis ·v. Orpheus, 15 Fed. Oas. · 492 ; 
Southern · Colonization Co. v. Howard Cole & 
Co., 185; Wis. 469, 2()1 N. W. 817, 819. 

I n  a Larger Sense 

The capital of a merchant or other person, 
including his merchandise, money, and credits, 
or, in other words, the entire property em
ployed in business. 

I n Corporation Law 

The term is used in various senses. It may 
mean the capital or principal fund of a cor� 
poration or joint-stock company, formed by 
the contributions of subscribers or the sale 
of shares ; the aggregate of a certain number 
of shares severally owned by the members or 
stockholders of the corporation 0'1' the propor
tional share of an individual stockholder ; 
also the incorporeal property which is repre
sented by the holding of a certificate of stock ; 
and in a wider and more remote sense, the 
right of a shareholder to participate in the 
general management of the company and to 
share proportionally in its net profits or earn
ings or in the distribution of assets on dissolu
tion, the term "stock" has also been held to 
embrace not only capital stock of a corpora
tion but all corporate wealth and resources,. 
subject to all corporate liabilities and obliga
tions. Whitman v. Consolidated Gas, Electric 
Light & Power Co. of Baltimore, 148 Md. 90. 
129 A. 22, 27. See also Thayer v. Wathen, 17 
Tex. Civ. App. 382, 44 S. W. 906 ; Burrall v. 
Bushwick R. Co., 75 N. Y. 216 ; State v. Lewis. 
118 Wis. 432, 95 N. W. 388.; Heller v. Na
tional Marine Bank, 89 Md. 602, 43 A. 800, 
45 L. R. A. 438, 73 Am. st. Rep. 212 ; Trask 
v. Maguire, 18 Wall. 402, 2i L. Ed. 938 ; Har
rison v. Vines, 46 Tex. 15 ; Seawright v. Dick
son, 16 Ga. App. 436, 86 S. E. 625, 628 ; Hood 
Rubber Co. v. Commonwealth, 238 ¥ass. S69, 
1Sl N. E. 20i, 202. 
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The capital stoCk of a cOrpO�tton differs widely 
in legal import trom the a.ggregate shares into which 
it is divided by its charter (Farrington v. Tennessee, 
95 U. S. 686, 24 L. Ed. 558 ;  People v. Coleman, 1206 
N. Y. 437, 27 N. · E. 818, 12 L. R. A. 762) ; the former 

includes only the fund of money or other property 

derived by it from the sale or exchange of its shares 
of stock, while the latter represents the totality of 

the corporate assets and property ; Hamor v. En
gineering Co. (C. C.) 84 F. 396. See "Capital Stock." 

The funded indebtedness of a state or government, 
also, is often represented by stocks, shares of which 

are held by its creditors at interest. 

Classes of Corporate Stock 

Preferred stock is a separate portion or 
class of the stock of a corporation, which is 
accorded, by the charter or by-laws, a prefer
ence or priority in respect to dividends, over 
the remainder of the stock of the corpora
tion, which in that case is called "common" 
stock. That is, holders of the preferred 
stock are entitled to receive dividends at a 
fixed annual rate, out of the net earnings or 
profits of the corporation, before any distri
bution of earnings is Ipade to the common 
stock. If the earnings applicable to the pay
ment of dividends are not more than suffi
cient for such fixed annual dividend, they 
will be entirely absorbed by the preferred 
stock. If they are more than sufficient for 
the purpose, the remainder may be given en
tirely to the common stock (which is the more 
usual custom) or such remainder may be dis
tributed pro rata to both classes of the stock, 
in which case the preferred stock is said to 
"participate" with the common. The fixed 
dividend on preferred stock may be "cumu
lative" or "non-cumulative." In the former 
case, if the stipulated dividend on preferred 
stock is not earned or paid in any one year, 
it becomes a charge upon the surplus earn
ings of the next and succeeding years, and 
all such accumulated and unpaid dividends 
on the preferred stock must be paid O'ff be
fore the common stock is entitled to' receive 
dividends. In the case of "non-cumulative" 
preferred stock, its preference for any given 
year is extinguished by the failure to earn 
or pay its dividend in that year. If a cor
poration has no class of preferred stock, all 
its stock is common stock. The word "com
mon" in this connection signifies that all the 
holders of such stock are entitled to an equal 
pro rata division O'f profits or net earnings, 
if any there be, without any preference or 
priority among themselves. "Deferred" 
stock is rarely issued by American corpora
tions, though it is not uncommon in Eng
land. This kind of stock is distinguished by 
the fact that the payment of dividends upon 
it is expressly postponed until some other 
class of stock has received a dividend, or un
til some certain liability or obligation of the 
corporation is discharged. If there is a class 
of "preferred" stock, the common stock may 
in this sense be said to be "deferred," and 
the term is sometimes used as equivalent to 

STOCK: 

"cOmmon" stock. But it is not impossible 
that a corporation should have three classes 
ot stock : (1) Preferred, (2) common, and (3) 
deferred ; the latter class being postponed, 
in respect to participation in profits, until 
both the preferred and the common stock had 
received dividends at a fixed rate. See Cook, 
Corp. § 12 ;  State v. Railroad Go., 16 S. C. 
528 ; Scott v. Railroad Co., 93 Md. 475, 49 A. 
327 ; Jones v. Railroad Co., 67 N. H. 234, 30 
A, 614, 68 Am. St. Rep. 650 ;  Lockhart v, 
Van Alstyne, 31 Mich. 76, 18 Am. Rep. 156 ; 
Burt v. Rattle, 31 Ohio St. 116 ; Storrow v. 
Mfg. Ass'n, 31 C. C. A. 13'9, 87 F. 616 ; Arm
strong v. Union Trust & Savings Bank (C. C. 
A.) 248 F. 268, 270 ; Booth v. Union Fibre 
00., 137 Minn. 7, 162 N. W. 677 ; General Inv. 
Co. v. Bethlehem Steel Corp., 87 N. J. Eq. 234, 
100 A. 347, 349 ; Day v. U. S. Cast Iron Pipe 
& Foundry Co., 96 N. J. Eq. 736, 126 A. 302, 
304. 

I n  th1e Law of Descent 

The term is used, metaphorically, to denote 
the original progenitor of a family, or the 
ancestor from whom the persons in question 
are all descended ; such descendants being 
called "branches." 

I n  General 

-Capital stock. See that title. 

-Certificate of stock. See Certificate. 

-Guarantied stock. Stock of a corporation 
which is entitled to receive dividends at a 
fixed annual rate, the payment of which div
idends is guarantied by some outside person 
or corporation. See Field v. Lamson, etc., 
Mfg. Co., 162 Mass. 388, 38 N. E. 1126, 27 L. 
R. A. 136. 

-Public slocks. The funded or bonded debt 
of a government or state. 

-Special stock of a corporation, in Massachu
setts, is authorized by statute. It is limited 
in amount to two-fifths of the actual capital. 
It is subject to redemption by the corporation 
at par after a fixed time. The corporation is 
bound to pay a fixed annual div�dend on it 
as a debt. The holders of it are in no event 
liable for the debts of the corporation be
yond their stock ; and an issue of special 
stock makes aU the general stockholders lia
ble for all debts and contracts of the corpora
tion until the special stock is fully redeemed. 
American Tube Works v. Boston Mach. Co., 
139 Mass. 5, 29 N. E,. 63. 

-Stock association.  A joint-stock company, 
(q. v.) 

-Stock-broker. One who buys and sells 
stock as the agent of others. Banta v. Chi
cago, 172 Ill. 204, 50 N. E. 233, 40 L. R. A. 
611 ; Little Rock v. Barton, 33 Ark. 436 ; 
Gast v. Buckley (Ky.) 64 s. W. 632. 
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-Stock corporation. A corporation having a 
capital stock divided intD shares, and which 
is authorized by law tD distribute to . the 
hDlders thereof · dividends Dr ' sh�res .of the 
surplus prDfits .of the ' cDrpDraliDn. Buker v. 
�teele (CD. Ct.) 43 N. Y. S. 350. 

-StQ,ck d ividend. See Dividen(l. 

-Stock-exchange. A voluntary ass.ociation 
of perSDns (not usually a cDrporati.on) wh.o, 
for cDnvenience in the transaction of busi
ness with each other, have associated them
selves tD provide a common place f.or the 
transaction .of their business ; an associa
tion .of stock-br.okers. Dos Passos, Stock
BrDk. 14. The building Dr rDom used by an 
associatiDn .of stock-brDkers for meeting for 
the transaction .of their CDmmon business. 

-Stock in trade. Merchandise or goods kept 
fDr sale Dr traffi'C. Woodworth & Co. v. City 
of CDncord, 78 N. H. 54, W A. 296, 297 ; 
Shasta Lumber CD. v. MCCDY, 85 Cal. App. 
468, 259 P. 965, 967 ; alSD that form of proper
ty owned by a craftsman upon which he exer.,. 
cises his art, skill, Dr wDrkmanship, and up
-on which he uses the tDDls .of his trade Dr 
business. Armstrong Turner Millinery CD. 
v. Round, 106 Kan. 146, 186 P. 979, 9 A. L. R. 
1255. ' 
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Df the assets of the cDrporation. See Appeal 
.of Wiltbank, 64 Pa. 260, 3 Am. Rep. 585. 

STOCKH O L D E R. A person wh.o .owns 
shares of stDck in a corporatiDn Dr joint
stock company. See Mills v. Stewart, 41 N. 
Y. 386 ; Ross v. Knapp, etc., CD., 77 lIt App� 
424 ; CDrwith v. Culver, 69 Ill. 502 ; Hirsh
feld v. Bopp, 145 N. Y. 84, 39 N. E. 817 ; 
State v. H.ood, 15 Rich. Law (S. C.) 186 ; 
Hastings v. International Paper CD., 187 
App. Div. 404, 175 N. Y. S. 815, 819 ; Gal· 
latin CDunty Farmers' Alliance v. Flannery, 
59 Mont. 534, 197 P. 996, 997 ; Ludden & 
Bates v. Watt, 18 Ala. App. 652, 94 SD. 239, 
240. 

The .owners .of shares in a corpDratiDn 
which has a capital stock are called "stock
hDlders." If a corpDration has n.o capital 
stock, the CDrpDrat(;rs and their successors 
are called "members." Civ. Code Dak. § 392 
(Comp. Laws N. D. 1913, § 4515 ; Rev. Code 
1919, § 247). 

STOC KS.  A machine consisting .of tw.o piec
es .of timber, arranged t.o be fastened togeth
er, and hDlding fast the legs .of a pers.on 
placed in it. This was an ancient methDd .of 
punishment. 

STOP O RD E R. The name .of an Drder 
-Stock-jobber. A dealer in st.ock ; .one wh.o grantable in English chancery pr�ctice, t.o ibuys and sells stock .on his own acc.ount .on prevent drawing .out a fund in court t.o the speculati.on. State v. Debenture CD., 51 La. prejudice .of an assignee Dr lienh.older. 
Ann. 1874, 26 SD. 600. A direction 'by custDmer tD his broker that, 
-Stock law district. A district in which if commDdity t.ouches price named, broker 
-stock is hy law prDhibited frDm running at shall close trade at best available price. 
large. Griffin v. F.owler, 17 Ala. App. 44, 81 Alexas v. PDSt & Flagg, 129 S. C. 53, 123 S. 

-SD. 426, 428. E. 769, 35 A. L. R. 969 ; Richter v. Poe, 109 

-Stock-note. The term "stock-note" has n.o 
technical meaning, and may as well apply tD 
.a note given on the sale Df stock which the 
bank had purchased or taken in the pay
ment .of dDubtful debts as t.o a n.ote given .on 
accDunt of an .original subscription tD stock. 
Dunlap v. Smith, 12 Ill. 402. 

,-Stock of merchandise. Goods .or chattels 
which a m�rchant holds for sale. Swift & CD. 
v. Tempelos, 178 N. C. 487, 101 S. E. 8, 7 A. 
L. R. 1581 ; Meier Electric & Machine CD. v. 
Dixon, 81 Ind. 'App. 400, 143 N. E. 363, 364 ; 
Balter v. Crum, 199 Mo. App. 380, 203 S. W. 
5D6, 50'7. 

-Stock-rai's ing.  The raiSing of domestic an
imals. KrDbitzsch v. Industrial Accident 
Commissi.on .of California, 181 Cal. 541, 185 

, P. 396, 398. 

-Watered stock. Stock issued by way .of in
<crease Dr additi.on t.o the nDminal capital 
.stock .of the corporation, and paSSing into 
the hands of stockholders either by purchase 
-or in the form .of a stock dividend, but which 
does nDt repr,eseI,lt .or cDrrespond , t.o any in

' .crease in the actual capital or actual value 

Md. 20, 71 A. 420, 22 L. R. A. (N. S.) 174. 

STOPPAGE. In the civil law. Compensa
ti.on or set-off. 

STO PPAGE I N  TRANS I T U. The act by 
which the unpaid vendor of goods stops their 
progress and resumes possession of them, 
while they are in course of transit from him 
to the purchaser, and not yet actually deliv
ered tD the latter. 

The right of stDppage in transitu is that 
which the vendor has, when he sells goods on 
credit t.o an.other, of resuming the possessi.on 
.of the goods while they are in the poss,ession 
of a carrier .or middle-man, in the transit ,t.o 
the consignee or vendee, and bef.ore they ar
rive into his actual pDssession, or the des
tination he has app.ointed for them OIi his be
coming banl{rupt and insolvent. 2 Kent, 
Comm. 702. 

StDppage in transitu is the right which 
arises tD an unpaid vendDr t.o resume the p.os
session, with which he has parted, of goods 
sold upon credit, before they c.ome intD the 
possession .of a buyer who has bec.ome inS()l
vent, banluupt, .or pecuniarily embarrasseq. 
Inslee v. Lane, 57 N. H. 454. 
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STORE, v. Storing i$ the keeping ,merchan
dise for safe custody, to be deUvered in the 
same condition as when received, where the, 
safe-keeping is the principal object of . depos
it, and not the consumption or sale. O'Niel 
v. Buffalo F. Ins. Co., 3 N. Y. 122 ; Hynds v. 
Schenectady County Mut. Ins. Co., 16 Barb� 
(N. Y.) 119. To put away for future use. 
State v. Freeman (S. C.) 93 S. E. 13 ; State 
v. Burns, 133 S. C. 238, 130 S. E. 641, 642 ; 
State v. Campbell, 141 S. C. 428, 140 S. E. 917 ; 
State v. Bradley, 109 S. C. 411, 96 S. E. 142, 
143 ; Town of Newberry v. Dorrah, 105 S. O. 
28, 89 S. E. 402, 403. 

Publ io Store 

A government warehouse, maintained for 
certain administrative purposes, such as the 
keeping of military supplies, the storing of 
imported goods under bonds to pay duty, etc. 

Stores 

The .supplies of different articles provided 
for the subsistence and accommodation of a 
ship's crew and passengers. 

STO R E, n. A house used for the sale of 
goods, wares, and merchan4ise, and it will 
be presumed from such statement that the 
liquor was administered to a customary or 
casual visitor. Simpson v. Commonwealth, 
198 Ky. 403, 244 S. W. 9i12 , 913 ; Divine v. 
George, 63 Colo. 341, 166 P. 242, 243 ; Con
tinental Paper Bag 00. v. BoswortJh (Tex. 
Com. App.) 276 S. 'W. 170, 171 ; Van Orsdol 
v. Hutchcroft, 83 Or. 567, 163 P. 978, 979 ; 
A house where goods are bought, sold or 
stored. , Oampbell v. State, 170 Ark. 936, 282 
S. W. 4, 5 ;  De Wolfe v. Pierce, 196 Ill. App. 
360, 36-1. Context may enlarge or restrict 
ordinary meaning. Debenham v. Short (Tex. 
Civ. App.) 199 S. W. 1147. 

STRADDLE • .  In stock-br{)kers' parlance the 
term means the double privilege of a "put" 
and a ·  "call," and secures to the holder the 
right to demand of the seller ' at a certain 
price within a certain time a certain number 
of shares of specified st�l{, or to require him 
to take, at the same price within the same 
time, the same shares of stock. Harris v. 
Tumbridge, 83 N. Y. 95, 38 Am. Rep. 398. 

STRAGG LER. In Navy Department regula
tions. One absent without leave, with the
probability that he does not intend to desert, 
but, if his absence continues for 10 days, he 
becomes a deserter. Reed v. U. S. (C. · C. A.) 
252 F. 21, 22. 

STRA I GHT·LI N E  M ET H O D. In estimating 
deterioration in a plant. Calculation from 
examination and experience in like construc
tions the total life period of the constituent: 
parts of the plant, and then deducting from 
their value that proportion of decrease repre
�.ented by the ratio of the years which it has 
been in use in relation to the entire life pe-' 
riod as distinguished from the "sinking-fund 
method" · which consists in charging for de
preciation an annual sum, which, with com
pounding interest thereon, will at the termi
nation of the estimated life of the investment 
replace the original cost, and if cut off at 
any given period the accumulation will repre
sent the depreciated value to that date. Pa
cific Gas & Electric Co. v. Devlin, 188 Cal. 33� 
203 P. 1058, 10€·2 ; People ex reI. Central 
Hudson Gas & Electric 00. v. State Tax 
Commission, 218 App. Div. 44, 217 N. Y. Sfl 
707, 712 ; Indiana Bell Tele phone 00. v. 
Public Service Commission of Indiana (D. O.} 
300 F. 100, 198. 

STRAM I N EUS H OMO. L. Lat. A man of 
straw, one of no substance, put forward as 

STOR E-H OUSE. A building for the storage bail or surety. 

of goods, grain, food-stuffs, etc. A livery
stable has been held a store-house. Webb 
v. Com. (Ky.) 35 s. W. 1038. 

STO UTI-i R I EFF. In Scotch law. Formerly 
thi's word include4 every species of theft ac
companied with violence to the person, but 
of late years it has Ibecome the vox signata 
for forcible and masterful depredoation with
in or near the dwelling-house ; while robbery 
has been more particularly applied to violent 
depredation on the highway, or accompanied 
by house-breaking. Alis. Prin. Scotch Law, 
227. 

STOWAGE. In maritime law. The storing, 
packing, or arranging of the cargo in a ship, 
in such ·a manner as to protect the goods 
from friction, bruising, or damage from leak-
q� 

, 

Money paid for a room where goods are 
laid ; housage. Wharton. 

STOWE. In old English law. A valley. Co. 
Litt. 4b. 

STRAN D. A shore or bank of the sea or a 
river; Doane v. Willcutt, 5 Gray (Mass.) 335,. 
66 Am. Dec. 36-9 ; Bell v. Hayes, 60 App. Div. 
382, 69 N. Y. S. 898 ; Stillman v. Burfeind, 
21 App. Div. 13, 47 N. Y. S. 280 ; Harris v. 
City of St. Helens, 72 Or. 377, 143 P. 941, 944� 
Ann. Cas. 1916D, 1073. 

STRA N D I NG. In maritime law. The drift
ing, driving, or running aground of a ship on 
a shore 0-1' strand. Accidental stranding takes 
place where the ship is driven on shore by 
the winds and waves. Voluntary stranding 
takes place where the ship is run on shor� 
either to preserve her from a worse fate or 
for some fraudulent purpose. Marsh. Ins. bk. 
1, . c. 12, § 1. See Barrow v. Bell, 4 Barn. & 
0. 736 ; Strong v. Sun Mut. Ins. Co., 31 N. 
Y. 106, 88 Am. Dec. 242 ; Lake v. Columbus 
Ins. Co., 13· Ohio, 55, 42 Am. Dec. 188 ; Lon
don Assur. Co. v. Oompanhia de Moagens, 167 
U. S. 149, 17 S. Ct. 7&'>, 42 L. Ed. 113 ; Wash
ington It'on Works v. St. Paul Fire & Marine 
Ins. Co., 128 Wash. 349, 222 P. 487, 489 � 



STRANGER IN' BLOOD 

Amok Gold Mining Co. v. Canton Ins. Office, 
36 Cal. App. 265, 171 P. 1098, 1100 ; Lehigh 
& Wilkes-Barre OO'al Co. v. Globe & Rutgers 
]'ire Ins. 00. (0. C. A.) 6 F.(2d) 736, 738 ; 
Snare & Triest Co. v. Fireman's Fund Ins. 
Co. of San Francisco (0. O. A;) 261 F. 777, 778. 

STRANG E R  I N  B LOOD.  Any person not 
within the consideration of natural love and 
affectiou arising from relationship. 

STRA N G E RS. By this term is intended third 
persons generally. Thus the persons bound 
by a fine are parties, privies, and strangers ; 
the parties are either the cognizors or cog
nizees ; the privies are such as are in any 
way related to tlhose who levy the fine, and 
claim under them by any right of blood, or 
other right of representation ; the strangers. 
are all other persons in the world, except 
only the parties and privies. In its general 
legal signification the term is opposed to the 
word "privy." Those who are in no way par
ties to a covenant, nor bound by it, are also 
said to be strangers to the co-venant. Brown. 
See Robbins v. Ohicago·, 4 ·Wall. 672, 18 L. Ed. 
427 ; O'Donnell v. McIntyre, 118 N. Y. 156, 23 
N. E. 455 ; Bennett v. Chandler, 199 Hi. 97, 
64 N. E. 1052 ; Kirk v. Morris, 40 Ala. 228 ; 
U. S. v. Henderlong (0. 0.) 102 F. 2 ;  Wilson 
v. Smith, 213 Ky. 836, 281 S. W. 1008, 1010 ; 
State v. Mills, 23 N. M. 549, 169 P. 1171, 1173 ; 
Gronewold v. Gronewold, 304 Ill. 11 ,  136 N. 
E. 489, 490. 

STRATAG EM.  A deception either by words 
or actions, in times of war, in order to ob
t�iin an advantage over an enemy. 

STRATOCRACY. A military government ; 
government by military chiefs of an army. 

STRATO R. In old English law. A surveyol'! 
of the highways. 

STRAW BAI L. See Bail. 

STRAY. See E.stray. 

STREAM. A current of water ; a body of 
flowing water. The word, in its ordinary 
sense, includes rivers. But Callis defines a 
stream "a current of waters running over 
the level at random, and not kept in with 
banks or walls." Gall. Sew. [83,] 133. See 
Munson v. Hungerford, 6 Barb. (N. Y.) 270 ; 
French v. Carhart, 1 N. Y. 107 ; Miller v. 
Black U.()ck Springs Imp. Co., 99 Va. 747, 40 
S. E. 27, 86 Am. St. Rep. 924 ; Armfield v. 
State, 27 Ind. App. 488, 61 N. E. 693, ; Trus
te('s of Schools v. Schroll, 120 Ill. 509, 12 N. 
E,. 243, 60 Am. Rep. 575 ; City Dairy CO. Y. 
Scott, 129 Md. 548, 100 A. 295, 206. 

"Water course," "river," or "stream" con
sists of bed, banks, and stream of water. 
Motl v. Boyd, 116 Tex. 82, 286 S. W. 458, 467 ; 
Dodge Oounty v. Saunders County, on rehear
ing 70 Neb. 451, 100. N. W. 934 ; Dawson 
Oounty v. Phelps County, 94 Neb. 112, 142 N. 
W. 697, . 69'8 ; . Evansville, Mt. C. & N. Ry. Co. 
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v. Scott, 67 Ind. App. 121, 114 N. E. 649, 653 ; 
Hoefs v. Short, 114 Tex. 501, 273 S. ".,.. 785, 
786, 40 A� L. R. 833 ; Pelham Phosphate 00. 
v. Daniels, 21 Ga. App. 547, 91 S. E. 846, 850 ; 
Vandalia R. 00. v. Yeager, 60 Ind. App. 118, 
110 N. E. 230, 232 ; San Pedro, L. A. & S. L. 
R. 00. v. Simons Brick 00., 45 Cal. App. 57, 
187 P. 62, 64 ;  Homer Brooke Glass Co. v. 
Hartford-Fairmont Co. (0. O. A.) 262 F. 427, 
431 ; State v. Eickhoff, 98 Neb. 739, 154 N. 
W. 246 ; Benson v. Cook, 47 S. D. 611, 201 N. 
W. 526, 528 ; City of Globe v. Shute, 22 Ariz. 
280, 196 P. 1024, 1027. 

Private Stream 

A non-navigable creek or water-course, the 
beel or channel of which is exclusively owned 
by a private individual. See Adams v. Pease, 
2 Conn. 484 ; Reynolds v. Com., 93 Pa. 461. 

STR EAM I NG FOR T I N. Tlhe process of 
working tin in Oornwall and Devon. The 
right to stream must not be exercised so as 
to interfere with the rights of other privat€! 
individuals ; e. g., either by withdrawing or 
by polluting or choking up the water-courses, 
or waters, of others ; and the statutes 23 Hen. 
VIII. c. 8, and 27 Hen. VIII. c. 23, impose III 
penalty of £20 for the offense. Brown. 

STREET. An urban way or thoroughfare ; 
a road or public way in a city, town, or vil
lage, generally paved, and lined or intended 
to be lined by houses on each side. See U. 
S. v. Bain, 24 Fed. Cas. 943 ; Brace v. New 
York Cent. R. 010. , 27 N. Y. 271 ; In re Wool
sey, 95 N. Y. 138 ; Debolt v. OIarter, 31 Ind. 
367 ; Theobold v. Railway Co., 66 Miss. 279, 
6 So. 230, 4 L. R A. 735, 14 Am. St. Rep. 564 ; 
Minnequa Lumber Co. v. City and County of 
Denver, 67 Colo. 472, 186 P. 539, 541 ; C�m
monwealth v. Vanmeter, 187 Ky. 807, 221 S. 
W. 211, 213 ; Schlesinger v. City of Atlanta, 
161 Ga. 149, 129 S. E. 861 , 867 ; Oloverdale 
Homes v. Town of Oloverdale, 182 Ala. 419, 62 
So. 712, 716, 47 L. R. A. (N. S.) 607 ; Madison 
Products 010. v. Ooler, 242 N. Y. 467, 152 N. E. 
264, 266 ; Carlin v. City of Ohicago, 262 Ill. 
564, 104 N. E. 905, 907, Ann. Cas. 19'15.B, 21.3 ; 
Home Laundry Co. v. City of Louisville, 168 
Ky. 499" 182 S. W. 645, 648 ; Cihicago, R. I. 
& P. Ry. 00. v. Redding, 124 Ark. 368, 187 S. 
W. 651, 652, Ann. Oas. 1918D, 183. 

STR E ET RA I LWAY. See Railway. 

STR E I G HTEN. In the old books. To nar
row or restrict. "The habendum should not 
streighten the devise." .1 Leon. 58. 

STREP I TUS. In old records. Estrepement 
or strip ; a species of w:aste or destruction 
of property. Spelman. 

STR E P I TUS J U D I C IA L I S. Turbulent con
duct in a court of justice. Jacob. 
STR IA. Curved, crooked and intermittent 
gouges, of irregwar depth and width and 
['ough definition, of certain l"OCkl surface" 
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sometimes due to abrasions by icebergs. Im
perial Machine . & Foundry Corp. v. G. S. 
Blakeslee & Co. (C. C. A.) 262 F. 419, 421 ; 
A furrow, channel or hollow ; d epression, rut, 
wrinkle, concave, cup, pocket, dimple. Max
im Mfg. Co. v. Imperial Mach. 'Co. (C. c. A. 
Ill.) 286 F. 79, 83. 

STR I CT. Exad ; accurate ; precise ; undevi
ating ; governed or governing by exact rules. 
Union Ice & Coal Co. v. Town of Ruston, 135 
La. 898, 66 So. 262, 263, L. R. A. 1915B, 859, 
Ann. Cas. 1916C, 1274 ; Petet v. McClana
han, 297 Mo. 677, 249 S. W. 917, 920. 

As to strict "Oonstruction," "Foreclosure," 
and "Settlement," see those titles. 

STR I CT I  J U R I S. Lat. Of strict right or 
law ; according to strict law. "A license is 
a thing .'Jtricti jU1-i.'J ; a privilege which a 
man does not possess by his own right, but 
it is conceded to him as an indulgence, and 
therefore it is to be strictly observed." 2 
Rob. Adm. 117. 

STR I CT I SS I M I  J U R IS. Lat. Of the strict
est right or law. "Licenses being matter of 
slpedal indulgence, the application of them 
was formerly strictissimi juris." 1 Edw. 
Adm. 328. 

ST R I CT L Y. A strict manner ; closely, pre
cisely, rigorously ; stringently ; positively. 
Union Ice & Coal Co. v. Town of Ruston, 135 
La. 898, 66 So. 262, 263, L. R. A. 1915B, 859, 
Ann. Cas. 1916C, 1274. 

STR I CTLY M I N ISTE R I A L  D UTY. One that 
is absolute and imperative, requiring neither 
the exercise of official discretion nor judg
ment. State ex reI. Heller v. Thornhill, 174 
Mo. App. 469, 160 S. W. 558, 559. 

STRIPPING A MINE 

398, 199 N. Y. S. 887, 889 ; Walter W. OefJein, 
Inc., v. State, 177 Wis. 394, 188 N. W. 633; 
635 ; Smith v. Eagle Coal & Mercantile Co., 
170 Mo. App. 27, 155 S. W. 886, S88 ; Hall v. 
Johnson, 87 Or. 21, 169 P. 515, 516, Ann. 
Cas. 1915E, 49 ; Panzieri-Hogan Co. v. Ben
der, 205 App. Div. 398, 199 N. Y. S. 887, 889. 

I n  Min ing  Law 

The strike of a vein or lode is its exten
sion in the horizontal plane, or its lengthwise 
trend or course with reference to the points 
of the compass ; distinguished from its "dip," 
which is its slope or slant, away from the 
perpendicular, as it goes downward into the 
earth, or the angle of its deviation from the 
vertical plane. 

STR I I<E O FF.  In common parlance, and in 
the language of the auction-room, property 
is 1:Qlderstood to be "struck off" or "knocked 
down," when the auctioneer, by the fall of 
his hammer, or by any other audible or visi
ble announcement, signifies to the bidder that 
he is entitled to the property on paying the 
amount of his bid, according to the terms 
of the sale. Sherwood v. Reade, 7 Hill tN. 
Y.) 439. 

I n  Practice 

A court is said to "strike off" a case when it 
directs the 'removal of the case from ·the rec
ord or docket, as !being one over which it 
has no jurisdiction and no power to hear and 
determine it. 

STR I I( I NG A D O C I<ET. in English practice. 
The first step in the proceedings in bank
ruptcy, which consists in making affidavit of 
the debt, and giving a bond to follow up the 
proceedings with effect. 2 Steph. Comm. 199. 
When the affidavit and bond are delivered at  

STR I CTO J UR E. 
Kent, Comm. 65 .. 

Lat. In strict law. 1 the bankrupt offi'ce, an entry is made in what 
is called the "docket-book," upon which the 
petitioning creditor is said to have si1-ucli; 
a drocket . . Eden, Bankr. 51, 52. STR l e,T U M  J US. Lat. Strict right or law ; 

the rigor of the law as distinguished from 
equity. 

STR I KE.  The act of a body of workmen em
ployed by the same master, in stopping work 
all together at a prearranged time, and re
fusing to continue until higher wages, or 
shorter time, or some other concession is 
granted to them by the employer. See Farm
ers' L. & T. Co. v. Northern Pac. R. Co. (C. 
C.) 60 F. 819 ; Arthur v. Oakes, 63 F. 327, 11 
C. C. A. 209, 25 L. R. A. 414 ; Railroad Co. 
v. Bowns, 58 N. Y. 582 ; Longshore Printing 
Co. v. Howell, 26 Or. '527, 3& P. 547, 28 L. R. 
A. 464, 46 Am. St. Rep. 640 ; Birmingham 
Trust & Savings Co. v. Atlanta, B. & A. Ry. 
,Co. (D. C.) 271 .}j�. 743, 745 ; West Allis Foun
dry Co. v. State, 186 Wis. 24, 202 N. W. 302, 
304 ; Jennings v. Lee (D. C.) 295 F. 561, 584 ; 
American Ry. Express 00. v. Johnson, 87 Ina. 
451, 100 So. 743, 745 ; Uden v. Schaefer, 110 
Wash. 391, 188 P. 395, 396, 11 A. L. R. 1001 ; 
Panzieri-Hogan Co. Y. Bender, 203 App. Div. 

BL.LAW DICT. (3D ED.)-l05 

STR I I< I NG A J U RY. The selecting or nom
inating a jury of twelve men out of the whole 
number returned as jurors on the panel. It . 
is especially used of the selection of a special 
jury, where a panel of forty-eight is prepared 
by the proper officer, and the parties, in turn, 
strike off a certain number of names, until 
the list is reduced to twelve. A jury thus 
chosen is called a "struck jury." 

STR I K I NG O F F  T H E  RO LL. The disbarring 
of an attorney or solicitor . . 
STR I P. The act of spoiling or unlawfully 
taking a way anything from the land, by ' the 
tenant for life or years, or by one holding au 
estate in the land less than the entire fee. 
Pub. St. Mass. 1882, p. 1295. 

STR I PP I NG A M I NE.  In iron mining. Re
moval of the earth from the underlying body 
of iron ore. Bartnes v. Pittsburg Iron Or(> 
00., 123 Minn. 131, 143 N. W. 117. 



STRONG HAND 

STRO N G  HAND.  The w:ords "with strong 
hand" imply a degree of criminal for,ce, 
whereas the words vi et armis ("with force 
and arms") are mere formal words in the ac
tion of trespass, and the plaintiff is not bound 
to prove any force. The statutes relating to 
forcible entries use the words "with a strong 
hand" as describing that degree of force 
which makes an entry or detainer of lands 
criminal. Brown. 

STR UCK. In pleading. A word essential in 
an indictment for murder, when the death 
arises from any wounding, beating, or bruis
ing. 1 BuIst. 184 ; 5 Coke, 122 ; 3 Mod. 202. 

STR U CK J U RY. See Striking a Jury. 
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ance, the fundamental purpose of its erection, 
the uses contemplated, one that is extraordi
nary in scope and effect, or unusual in ex
penditure. Pross "Y. Excelsior Cleaning & 
Dyeing Co., 110 Misc. 195, 179 N. Y. S. 176, 
179 ; Kinston Cotton Mills v. Liability Assur. 
Corporation, 161 N. C. 562, 77 S. E. 682, 683. 
STR U M P ET. A whore, harlot, or courtesan. 
This word was anciently used for an addi
tion. It occurs as an addition to the name of 
a woman in a return made by a jury in the 
sixth year of Henry V. Wharton. 

STU FF GOWN. The professional robe worn 
by barristers of the outer bar ; viz., those 
who have not been a dmitted to the rank of 
king's counsel. Brown. 

STU LT I FY. To make one out mentally in
capacitated for the performance of an act. 

STU LT I LOQU I UM .  Lat. In old English 
law. Vicious· pleading, for which a fine was 
imposed by King John, supposed to be the 
origin of the fines for beau-pleader. Crabb, 
Eng. Law, 135. 

STU M PAGE. The sum agreed to be paid to 
an owner of land for trees standing (or lying) 
upon his land, the purchaser being permit
ted to enter upon the land and to cut down 
and remove the trees ; in other words, it is 
the price paid for a license to ' cut. Blood 
v. Drummond, 67 Me. 478. 

STU PRUM.  Lat. In the Roman and civil 
law. Unlawful sexual intercourse between 
a man and an unmarried woman ;-distin
guished from adultery by being committed 
with a virgin or widow. Inst. 4, 18, 4 ;  Dig. 
48, 5, 6 ;  50, 16, 101. 

Any sexual intercourse between a man and 
an unmarried woman (not a slave), otherwise 
than in concubinage ; illicit intercourse. 
·Webster, Dict. 

Any union of the sexes forbidden by moral
ity. Cent. Dict. 

STU RG EON.  A royal fish which, when either 
thrown ashore or caught near the coast, is 
the property of the sovereign. 2 Steph. 
Comm. 19n, 540. 

STYLE. As a verb, to call, name, or entitle ' 
one ; as a noun, the title or appellation of a 
person. 

SUA S·PONTE. Lat. Of his or its own will 
or motion ; voluntarily ; without prompting 
or suggestion. . 

SUA.BLE. . Capable of being, or liable to be, 
sued. A suable cause of action is the ma
tured cause of action. 

STR U CT U RE. That which is built or con
structed ; an edifice or building of any kind. 
Poles connected by wires for the transmis
sion of electricity ; Forbes v. Ele-ctric Co., 
19 Or. 61, 23 P. 670, 20 Am. St. Rep. 793 ; 
a mine or pit ; Helm v. Chapman, 66 Cal. 
291, 5 P. 352 ; a railroad track ; Lee v. Bark
hampsted, 46 Conn. 213 ; see Giant-Powder 
Co� Y. R. Co. (C. C.) 42 F. 470, 8 L. R. A. 700 
(contra, Rutherfoord Y. R. Co., 35 Ohio St. 
559) ; are structures: Swings or seats are 
not ; Lothian v. Wood, 55 Cal. 159 ; Brown v. 
City of ' Decatur, 188 Ill. App. 147, 151 ; Mc
Corma�k v. Bertschinger, 115 Or. 250, 237 P, 
363, 36;,) ; Barnes Y. Montana Lumber & Hard
ware Co., 67 Mont. 481, 216 P. 335, 336 ; State 
v. Clark, 221 Mo. App. 893, 288 S. 'V. 77, 78 ; 
Lanier v. Lovett, 2G Ariz. 54, 213 P. 391, 394 � 
Kresge "Y. Maryland Casualty Co. , 154 Wis. 
627, 143 N. W. 668, 669 ; Mendoza v. Central 
Forest Co., 37 Cal. App. 289, 174 P. 359, 361 ; 
Standard Boiler & Plate Iron Co. v. Mc
Weeny (C. C. A.) 218 F. 361, 363 ; Muench v. 
Steel & Masonry Contracting Co., 155 App. 
Div. 409, 140 N. Y. S. 330, 331 ; City of Rock 
Island "Y. Industrial Commission of Illinois, 
287 Ill. 76, 122, N. E. 82, 83 ;  Le Croy "Y. Bar
ney (C. C. A.) 12 F.(2d) 3;63, 366 ; Armenti 
v. Brooklyn Union Gas Co., 157 App. Div. 
276, 142 N. Y. S. 420, 425 ; Western Electric 
Co. v. Cooley, 79 Cal. App. 770, 251 P. 331, 333 ; 
Most v. Goebel Const. Co., 199 Mo. App. 
336, 203 S. W. 474, 476 ; Kanawha Oil & 
Gas Co. v. Wenner, 71 W. Va. 477, 76 S. E. 
893, 43 L. R. A. (N. S.)  559 ; Loesch v. Long 
Island R. Co., 165 App. Div. 753, 151 N. Y. S. 
499, 500 ; J. E. Moss Iron WorkS v. Jackson 
County Court, 89 W. Va. 367, 109 S. E. 343, 
346, 26 A. L. R. 319. But see McLaughlin 
v. Industrial Board of Illinois, 281 Ill. 100, 
117 N. E. 819, 820 ; West Virginia Pulp and 
Paper Co. of Delaware v. Peck, 104 Misc. 
Rep. 172, 171 N. Y. S. 1065, 1074 ; Deiller "Y. 
Sutermeister, 266 Mo. 505, 178 S. W. 757, 759 ; 
Armitage v. Bernheim, · 32 Idaho, 594, 187 P. 
938, 939. 

SUAPT E  N AT U RA. Lat. In its own nature. 
-Structural alteration  or change. One that Suapte natura sterilis, barren in its own na
affects a Vital and substantial portion of a ture and quality ; intrinsically barren. 5 
thing ; that changes its characteristic appear- Maule · & S. 170. 

BL.LAW DICT. (3D ED.) 
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SUB. Lat. Under ; upon. 

SU B COLO R E  J U R I S. Under color of right ; 
under a show or appearance of right or 
rightful power. 

. 

S U B  COND I TI O N E. Upon condition. The 
proper words to express a condition in a con
veyance, and to create an estate upon condi
tion. Graves v. Deterling, 120 N. Y. 447, 24 N. 
E . 655. 

Su:BJECT 

SUB D I V-I D E. To divide a part into smaller 
parts ; to separate into smaller divisons. As, 
where an estate is to be taken by some of the 
heirs per stirpe8, it is divided and subdivided 
according to the number of takers in the near
est degree and those in the more remote de
gree respectively. 

S U B DUCT. In English probate practice, to 
subduct a caveat is to withdraw it. 

SUBH ASTARE. Lat. In the civil law. To 
SUB, D ISJ U NGT I O N E. In the alternative. sell at puhlic auction, which was done 8ub 
Fleta, lib. 2, c. 60, § 21. nasta, under a spear ; to put ,01' sell under the 

SU B J U D I CE. Under or before a judge or spear. Calvin. 

court ; under judicial consideration ; un de- SU BHAST ATI O. Lat. In the civil law. A 
termined. 12 East, 409. sale by public auction, which was done 1ln-

SU B MODO. Under a qualification ; subject der a .'Spear, fixed up at the place of sale as 
to a restriction or condition. a public sign of it. Calvin. 

SU B N O MI N E. Under the name ; ' in the 
name of ; under the title of. 

S U B  P E D E  S I G I LL I .  Under the foot of the 
seal ; under seal. 1 strange, 521. 

SUB POT ES,TATE. Under, or subject to, the 
power of another ; used of a wife, child, slave, 
or other person not 8ui juri8. 
S U B  SALVO ET SEC U RO C O N D UCTU. Un
der safe and secure conduct. 1 Strange, 430. 
vYords in the old writ of nabeas corpus. 

. 

SU B I N FEUDAT I ON.  The system which the 
feudal tenants introduced of granting small
er estates out of those w.hich they held of 
their lord, to be held of themselves as ' in
ferior lords. As this system was proceeding 
downward ad infinItum. :md depriving the 
lords of their feudal profits, it was entirely 
suppressed by the statute Quia Empto-res, 18 
Edw. I. c. 1., and instead of it alienation in 
the modNn sense was introduced, so that 
thenceforth the alienee held of the same chief 
lord and by the same services that his alienor 
before him held. Brown. 

SU B SI LENT I O. Under silence ; without any 
notice being taken. 'Passing a thing 8ub SU BJ ECT. 

In Logic 8ilentio may be evidence of consent. 
That concerning which the affirmation in a 

S U B  SPE REC.QNC I L IAT I O N I S. Under the proposition is made ; the first word in a prop
hope of reconcilement. 2 Kent, Comm. 127. osition. Rtate v. Armstrong, 31 N. M. 220, 243 

SU B SUO PER I C U LO. At his own risk. P. 333, 337. 

Fleta, lib. 2, c. 5, § 5. I n  Legislation 

SU B-BALLIVUS. In old English law. An 
under-bailiff ; a sheriff's deputy. Fleta, lib. 
2, c. 68, § 2. 

SU B-BO I S. Coppice-WOOd. 2 Inst. 642. 

SU B .... CONTRACTO R. One who has elitered 
into a ,contract, express or implied, for the 
performance of an act with the person who 
has already contracted for its performance. 
Phill. Mech. Liens § 44 ; Lester v. Houston, 
101 N. U. 611, 8 S. E. 366. 

SU BAG ENT. An under-agent ; a substituted 
agent ; an agent appointed by one who is 

. himself an agent. 2 Kent, Comm. 633. 
SU BA.LTERN. An inferior or subordinate 
officer. An officer who exercises his authority 
under the superintendence and control of a 
superior. 

SUBCONTRACT. See Contract. 

SU BD I TUS. Lat. In old English law. A 
vassal ; a dependent ; any one under the pow
er of another. Spelman. 

An individual matter considered as the ob
ject of legislation. The constitutions of sev
eral of the states require that every act of 
the legislature shall relate to but one 81J.bjrct. 
which shall be expressed in the title of the 
statute. See Ex parte Thomas. 113 Ala. 1,  
21 So.  369 : In re Mayer, 50 N. Y. 504 ; State 
v. County Treasurer, 4 S. C. 528 ; .Johnson v. 
Harrison, 47 Minn. 577, 50 N. W. 923, 28 Am. 
St. Rep. 382 ; Swierczek v. Baran, 324 Ill. 
530, 155 N. E. 294, 295 ; National Surety Co. 
v. :Murphy-Walker Co. (Tex. Civ. App.) 174 
S. W. 997, 999 ; Boise City v. Baxter, 41 Ida
ho, 368, 238 P. 1029, 1033 ; Kemp v. State, 35 
Okl. Cr. 128, 248 P. 1116, 1117 ; State v. Helm
er, 169 Minn. 221, 211 N. 'V. 3, 4 ;  Halia 
American Shipping Corporation v . ..Nelson, 
323 Ill. 427, 154 N. E. 198, 200 ; Sloan v. LDng
cope, 100 Vt. 112, 135 A. 717, 718 ; People v. 
Stacker, 322 Ill. 232, 153 N. E. 354 ; People v. 
Newcom, 318 Ill. 188, 149 N. E. 269, 271 ; State 
v. Duncan, 74 Mont. 428, 240 P. 978, 979 ; 
Lovejoy v. City of Portland, 95 Or. 459, 188 P. 
207, 209 ; Gaynor v. Village of Port Chester, 
160 N. Y. S. 978, 981, 174 App. Div. 122 ; De
partment of Public Works and Buildings v. 
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Spanogle, 327 Ill. 122, 158 N. E. 526, 529 ; 
Great Northern Ry. Co. v. Duncan, 42 N. D. 
346, 176 N. W. 992, 996 ; Ex parte Mantell. 
47 Nev. 95, 216 P. 509, 510 ; Martineau v. 
Crabbe, 46 Utah, 327, 150 P. 301, 304 ; State 
v. Helmer, 169 Minn. 221, 211 N. W. 3, 4 ;  
Griffin v .  Thomas,· 86 Okl. 70, 206 P. 604, 609 ; 
Brinsfield v. State, 38 Old. Cr. 189, 259 P. 
875, 876 ; Perkins v. Board of Com'rs of Cook 
County, 271 Ill. 449, 111 N. E. 580, 588, Ann. 
Cas. 1917A, 27 ; People v. Clark, 296 Ill. 46, 
129 N. E. 583, 588 ; People v. Solomon, 265 
Ill. 28, 10.6 N. E. 458, 459 ; Poulnot v. Cant
well, 129 S. C. 171, 123 S. E. 651, 653 ; State 
v. Laundy, 103 Or. 443, 204 P. 958, 963 ; Roark 
v.  Prideaux (Tex. Civ. App.) 284 s. \V. 624, 
627 ; McPherson v.  Oamden Fire Ins. Co. 
(Tex. Civ. App.) 185 S. \V. 1(}5'5, 1057 ; Hoyne 
v. Ling, 264 Ill. 506, 106 N. E. 349. 

I n, Constituti.onal  Law 
One that owes allegiance to a sovereign and 

is .governed by bis laws. The natives of 
Great Britain are subjects of the British gov
ernment. Men in free governments are sub
jects as well as oitizens ; as citizens they 
enjoy rights and franchises ; as subjects they 
are bound to obey the laws. Webster. The 
term is little used, in this sense, in ' countries 
enjoying a republican form of government. 
.See The Pizarro, 2 Wheat. 245, 4 L. Ed. 226 ; 
U. S. v. Wong' Kim Ark, lu9 U. S. 649, 18 S .  
Ct. 456, 42 L. Ed.  890 ; Swiss Nat. Ins. Co. 
v. Miller, 267 U. S.  42, 45 S. Ct. 213, 214, 69 
J�. Ed. 504 ; Loi Hoa v. Nagle (C. C.  A:) 13 F. 
(2d) 80, 81. 

I n Scotch Law 
The thing whiCh is the object of an agree

ment. 
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235, 241 ; Slaughter v. Morris (Tex. Civ . . A.pp.) 
291 S. 'V. 961, 963 ; Fretwell v. Nix, 172 Ark. 
230, 288 S. 'V. 8, 9, 51 A. L. R. 1287 ; Avery 
County BanI,: v. Smith, 186 N. C. 635, 120 S. 
E. 215, 218 ; Bla�kwell Lumber Co. v. Bm
pire Mill Co. , 28 Idaho, 556, 155 P. 680, 686, 
Ann. Cas. 1918A, 189 ; Auburn & S. Electric 
R. Co.  v. Hoadley, 119 Misc. 94, 195 N .  Y. S .  
517, 520 ; Haber v. S. A .  Jacobson Co. , 185 
App. Div. 650, 173 N. Y. S. 524, 526 ; - Smith 
v. Holland, 124 Va. 663, 98 S. E. 676, 677 ; 
Clement Grain Co. v. Border -Wholesale Com
mission Co. (Tex. Civ. App.) 237 S. W. 595, 
598 ; Allen v. Simmons, 97 W. Va. 318, 125 
S. E. 86, 88 ; '  Middleton v. Findla, 25 Cal. 
76 ; Manning v� Sams, 143 Ga. 205, 84 S. E. 
451. 

S U BJ E CT I O N. The obligation of one or 
more persons to act at the discretion or ac
cording to the judgment and will of others. 

Sublata causa toliitur effectus. Co. Litt. 303. 
The cause being removed the effect ceases. 

Su·blata veneratione magistratuum,  respubl ica 
ruit. When respect for magistrates is taken 
away, the commonwealth falls. Jenk. Cent. 
p. 43, case 81. 

SUblato fundamento cadit opus. Jenk. Cent. 
106. ' The foundation being removed, the su-
perstructure falls. 

. 

SUb lato p ri nci pali, tol l itur adj u nctu m .  When 
the principal is taken away, the incident 
is taken also. Co. Litt. 389a,. 

S U BLEASE. A lease by a tenant to another 
person of a part of the premises held by him ; 
an under-lease. 

S U BJ ECT-MATTER. The thing in contro- SUBM ISS I O N. A yielding to authority. A 
versy, or the matter spoken or written about. citizen is bound to submit to the laws ; a 
Su bject to. Liable, subordinate, inferior, obe
dient to ; governed or affected by ; pro
vided that ; provided ; answerable for. 
American Mfg. Co. v. Commonwealth, 251 
Mass. 329, 146 N. E. 801 ; Hannibal Trust CO. 
V. Elzea, 315 Mo. 485, 286 S. W. 371, 377 ; In 
re Brown's Estate, 289 Pa, 101, 137 A. 132, 
138 ; Shay V. Ro�h, 64 Cal. App. 314, 221 P. 
967, 969 ; P. T. McDermott, Inc., v. Lawyers' 
l\:Iortgage Co., 232 N. Y. 336, 133 N. E. 909, 
913 ; McCarter v. Crawford, 245 N. Y. 43, 156 
N. E. 90, 91 ; Makemson V. Dillon, 24 N. M. 
302, 171 P. 673, 676 ; Royal Dairy Products 
Co. v. Spokane Dairy Products Co., 129 Wash. 
424, 225 Pa, 412, 413 ; Alton Iron & Metal Co. 
V. Wabash Ry. Co., 235 Ill. App. 151, 158 ; 
Miller ·V. Rouse (D. C.) 276 F. 715, 716 ; In 
re Shaffer'S Estate, 262 Pa, 15, 104 A. 8u3, 
854 ; Cockerill V. Tobin, 59 Cal. App. 112, 
-209 P. 1022, 1023 ; COX V. Butts, 48 Okl. 147, 
149 P.· 1090, 1091 ; JUIiction City v. Central 
Nat. Bank of Junction City, 96 Kan. 407, 153 
P. 28, 30 ; Lang & Gros Mfg. Co. v� Ft. Wayne 
Corrugated Paper Co. (C. C. A.) 278 F. 483� 
487 ; ' T�ange v. Bal'Uett, 207 Ill. App. 422 ; 
·Brichetto V. Raney, 76 Cal. App. 232, 245 P. 

child to his parents. 

I n Practice. 

A submi88ion is a covenant by whiCh per
sons who have a lawsuit or difference with 
one another name arbitrators to decide the 
matter, and bind themselves reciprocally to 
perform what shall be arbitrated. Civ. Code 
La. art. 3099 ; Garr V. Gomez, 9 Wend. (N. 
Y.) 661 ; District of Columbia V. Bailey, 171 
U. S. 161, 18 S. Ct. 868, 43 L. Ed. 118 ; Cllor
penning V. U. S., 11 Ct. Cl. 628 ; Shed v. 
Railroad Co., 67 Mo. 687. 

Reference to for determination. Thompson 
V. A. J. Thompson Stone Co., 81 Ind. App. 
442, 1.44 N. E. 150, 153 ; Noland V. Hayward, 
60 Colo. 181, 192 P. 657, 658. 

I n Marit ime Law 
Submission on the part of the vanquished, 

and complete possession on the part of the 
victor, transfer property as between belliger
ents. The AJexander, 1 Gall. 532, Fed. Cas. 
�o. 164. 

SUBMISS I ON BON D. : The bend by whieh 
the parties agree to submit their : matters to' 
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arbitration, '  and by which they bind · them
selves to abide by the award of the arbitrator, 
is commonly called

' 
a "submission bond." 

Brown. 

S U B M IT. To propound ; to present for deter
mination ; as an advoeate submits a proposi
tion for the approval of the court. MacDer
niot v. Grant, 181 Cal. 332, 184 P. 396 ; Noland 
v. Hayward, 69 Colo. 181, 192 P. 657, 658. 

SUBM O RTGAGE. When a person who holds 
a mortgage as security for a loan which he 
has made, procures a roan to himself from a 
third person, and pledges his mortgage as se
curity, he effects what is called a "submort
gage." 

SUBROGATION 

SUBPCENA AD TEST I F I CA N D UM.  Sub
poona to testify; The common subprena re
quiring the attendance of a witness on a trial, 
inquisition, or examination. 3 Bl. Comm. 369 ; 
In re Strauss, 30 App. Div. 610, 52 N. Y. S. 
392 ; E. H. Taylor, Jr. ,  & Sons v. Thornton, 
178 Ky. 463, 199 S. W. 40, 42. 

SU BPCENA D U C ES TECUM.  A subprena 
used, not only for the purpose of compelling 
witnesses to attend in court, but also requir
ing them to b1"ing 'U;-ith th.em books or docu
ments which may be in their possession, and 
which may tend to elucidate the subject-mat
ter of the trial. Brown ; 3 Bl. Comm. 382 ; 
Keiffe v. La Salle Realty Co., 1E3 La. 824, 112 
So. 799, 800', 53 A. L. R.. 82 ; E. H. Taylor, . 
Jr. , & Sons v. Thornton, 178 Ky. 463, 199 S. W. 

SUBN E RVARE. To ham-string by cutting 40, 42. 
the sinews of the legs and thighs. SU BREPT I O. Lat. In the civil law. Ob-

It was an old custom meretrices et impudi- taining gifts of escheat, etc., from the king by 
cas mulieres 8't(,bnervare. Wharton. cOllcealin'g the truth. Bell ; Calvin. 
SU BNOTAT I ONS. In the civil law. The an- SU BREPT I O N. In French law. The fraud 
swers of the prince to questions which had committed to obtain a pardon, title, or grant, 
been put to him respecting some obscure or by alleging facts contrary to truth. ' 
doubtful point of law. 

SUBORN.  In criminal law. To procure an
other to commit perjury. Steph. Crim. Law, 
74. 

SUBORNAT I ON O F  P E RJ U RY. In criminal 
law. The offense of procurin� an'Other to take 
such a false oath as would constitute perjury 
in the principal. See Stone v. State, 118 Ga. 
705, 45 S. E. 630, 98 Am. St. Rep. 145 ; State 
v. Fahey, 3 Pennewill (Del.) 594, 54 A. 690 ; 
State v. Geer, 46 Kan. 529, 26 P. 1027 ; U. S .  
v .  Richmond (C. C .  A.) 1 7  E'.(2d) 2 8 ,  30 ; State 
v. Wykert, 198 Iowa, 1219, 199 N. W. 331, 333 ; 
State v. Chambers, 180 N. C. 705, 104 S. E. 
670, 672 ; State v. Richardson, 248 Mo. 563, 
154 S. W. 735, 737, 44 L. R. A. (N. S.) 307. 

SUBORN ER.  One who suborns or procures 
another to commit any crime, particularly to 
commit perjury. 

SUBPCENA. The process by which the at
tendance of a witness is required is called a 
"subpama." It is a writ or order directed 
to a person, and requiring his attendance at 
a particular time and place to testify as a 
witness. It may also require him to bring 
with him any books, documents, or other 
things under his control which he is bound by 
law to produce in evidence. Code Civ. Proc. 
Cal. § 1985. See Dishaw v. Wadleigh, 15 App. 
Div. 205, 44 N. Y. S. 207 ; Alexander v. Har
rison, . 2 Ind. App. 47, 28 N. E. 119 ; Bleecker 
v. Carroll, 2 Abb. Prac. (N. Y.) 82. 

I n  Chance,ry Practice 
A mandatory writ or process directed to 

and requiring one or more persons to appear 
at a time to come and answer the matters 
charged against him or them. Gondas v. Gou
das, 99 N. J. Eq. 473, 134 A, 615, 618. 

S U B ROGATI ON .  The frubstitution of one 
thing for another, or of one person into the 
place of another with respect to rights, claims, 
or securities. Boley v. Daniel, 72 Fla. 121, 
72 So. 644, 645, L. R. A. 1917 A, 734 ; San An
tonio Cattle Loan Co. v. Blalack & Son (Tex. 
Civ. App.) 256 S. W. 974, 975 ; Illinois Surety 
Co. v. Mitchell, 177 Ky. 367, 197 S. W. 844, 
845, L. R. A. 1918A, 931 ; Kent v. Bailey, 181 
Iowa, 489, 164 N. W. 852, 853 ; International & 
G. N. Ry. Co. v. Concrete Inv. Co. (Tex. Com. 
App.) 263 S. W. 265, 270 ; Lyon v. Colonial 
lJ .  S. Mortg. Co., 129 Miss. 54, 91 So. 708, 709. 

Subrogation denotes the putting a third 
person who · has paid a debt in the place of 
the creditor to whom he has paid it, so as that 
he may exercise against the debtor all the 
rights which the creditor, if unpaid, might 
have done. Brown ; Page Trust Co. v. God
win, 190 N. O. 512, 130 S. E. 323, 326 ; Gerseta 
Corporation v. Equitable Trust Co. of Ne,v 
York, 241 N. Y. 418, 150 N. E. 501, 504, 43 A. 
L. R. 1320. 

The equity by which a person who is secondarily 
liable for a debt, and has paid it, is put in the place 
of the creditor, so as to entitle him to make· use of 
all the securities and remedies possessed by the 
creditor, in order to enforce the right of exoneration 
as against the principal debtor, or of contribution 
against others who are liable in the same rank as 
himself. Bisp. Eq. § 3�5. And see Fuller v. Davis, 
184 Ill. 505, 56 N. E. 7!n ; Chaffe v. Oliver, 39 Ark. 
542 ; Cockrum v. West, 122 Ind. 372, 23 N. E. 140 ; 
Mansfield v. New York, 165 N. Y. 208, 58 N. E. S89 ; 
Knighton v. Curry, 62 Ala. 404 ; Gatewood v. Gate
wood, 75 Va. 411 ; Peoples v. Peoples Bros. (D. C . )  
254 F .  489, 491 ; Sanger Bros. v .  E l y  & Walker Dry 
Goods Co. (Tex. Civ. App. ) 207 S.  W. 348, 349 ; 
Michigan City v. Marwick, 67 Ind. App. 294, 116 N. E. 
434, 437 ; Northwestern Mut. Savings & Loan Ass'n 
V. White, 31 N. D. 348, 153 N. W. 972, 975 ; U. s. 
Fidelity & Guaranty Co-. v. Bramwell, 106 Or. 261, 
217 P. 332, 337, 32 A. L. R. 829 ; Fidelity & Deposit 
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Co. of Maryland v. City of Stafford, 93 Kan. 539, 
144 P. 852, 856 ; Graham v. Durnbaugh, 44 Cal. App. 
482, 186 P. 798, 799 ; Walker v. Queen Ins. Co., i36 
S. C. 144, 134 S. E. 263, 266, 52 A. L. R. 259 ; Rivers 
v. Liberty Nat. Bank of Columbia, 135 S. C. 107, 133 
S.  lD. 210, 213 ; Baker v. American Surety Co. of New 
York, 181 Iowa, 634, 159 N. W. 1044, 1045 ; In re Free
man & Brooks (C. C.  A.) 1 F . (2d) 430, 434. 

Subrogation is of two kinds, either conven
tional or legaZ,. the former being where the 
subrogation is express, by the acts of the 
creditor and the third person ; the latter be
ing (as in the case of sureties) where the sub
rogation is effected or implied by the opera
tion of the law. See Gordon v. Stewart, 4 
�eb. (Unof.) 852, 96 N. W. 628 ; Connecticut 

· l\lut. L. Ins. Co. v. Cornwell, 72 Hun, 199, 25 
N. Y. S. 348 ; Seeley v. Bacon (N. J. Ch.) 34 
A. 140 ; Home Say. Bank v .. Bierstadt, 168 
Ill. 618, 48 N. E. 161, 61 Am. St. Rep. 146 ; 
}Etna Ins. 00. v. Hann, 196 Ala. 234, 72 So. 
48, 50 ;  Forman v. F'irst Nat. Bank, 76 Fla. 
48, 79 So. 742, 744 ; French v. Grand Beach 
Co., 239 Mich. 575, 215 N. 'V. 13, 14 ; Boley 
v. Daniel, 72 Fla. 121, 72 S o. 644, 645, L. R. A. 
1917 A, 734 ; Meyer v. Florida Home Finders, 
90 Fla. 128, 105 So. 267, 268 ; State v. Hold
rege State Bank of ' Holdrege, 110 Neb. 814, 
195 N. W. 120, 122 ; Joyner v. Reflector Co., 
176 N. C. 274, 97 S. E. 44, 46 ; Journal Pub. 
Co. v. Barber, 165 N. C. 478, 81 S. E. 694, 698 ; 
}1�rwin v. Brooke, 159 Ga. 683, 126 S. E.'· 777, 
778 ; Everett v. Staton, 192 N. C. 216, 134 S. 
E. 492 ; JEtna Ins. Co. v. Hann, 196 Ala. 234, 
72 So. 48, 50 ; Kent v. Bailey, 181 Io,,,a, 489, 
164 N. W. 852, 853 ; Erwin v. Brooke, 159 Ga. 
683, 126 S. E. 777, 778 ; Journal Pub. Co. v. 
Barber, 165 N. O. 478, 81 S. E. 694, 698 ; JOY
ner v. Reflector Co., 176 N. C. 274, 97 S. E. 
44, 46 ; State v. Holdrege State Bank of Hold
rege, 110 Neb. 814, 195 N. W. 120, 124 ; Boley 
v. Daniels, 72 ]),1a. 121, 72 So. 644, 645, L. R. A. 
1917A, 734 ; First Ave. Coal & Lumber Co. v. 
King, 193 Ala. 438, 69 So. 549, 550 ; Everett 
v. Staton, 192 N. C. 221, 134 S. E. 490, 491 ; 
French v. Grand Beach Co., 239 :Mich. 575, 215 
N. W. 13, 14 ; :mverett v. Staton, 192 N. C. 216, 
134 S. E. 492 ; Meyer v. Florida Hoine Find
ers, 90 Fla. 128, 105 So. 267, 268 ; Combs v. 
Agee, 148 Va. 471, 139 S. E. 265, 266 ; Journal 
PUb. Co. v. Barber, 165 N. C. 478, 81 S. E. 694, 
698. 

SUBROG EE. A perSon who is subrogated ; 
one who succeeds to the rights of another by 
subrogation. 

SUBSC R I  BE. To write under ; to write the 
name under ; to write the name at the bottom 
or end of a writing. Wild Cat Branch v. Ball, 
45 Ind. 213 ; Davis v. Shields, 26 Wend. (N. Y.) 
341 ; In re Yakel, 118 Misc. 641, 195 N. Y. S. 
355, 356 ; Ashwell v. Miller, 54 Ind. App. 381, 
1(}3 N. E. 37, 39 ; . .  Miller v. Miller, 55 Ind. App. 
644, 104 N. E. 588, 591. 

Requirement that contract " be "subscribed" 
by both parties is met ·�there the' signatures 
of the parties are placed-thereon, for the pur-

1670 

pose of authenticating and glvmg force and 
effect to the contract, whether they be placed 
at the bottom, the top, or in the body of the 
instrument. Myers v. Moore, 78 Neb. 448, 
110 N. W. 989. Dollarhide v. James, 1(}7 Neb. 
624, 186 N. W. 989, 990. The term is · often 
liberally construed in the case of wills. Lucas 
v. Brown, 187 Ky. 502, 219 S. W. 796, 798 ; 
In re McConihe's Estate, 123 Misc. 318, 205 N. 
Y. S. 780, 781. 

"Subscribe" has been defined as equivalent 
to agree to pay. While the strict definition 
of the word "subscribe" or "subscription" in
volves the idea of a written signature, yet by 
common usage it is often employed to include 
an agreement, written or oral, to give or pay 
some amount to a designated purpose, more 
usually, perhaps, to some purpose for the pro
motion of which numerous persons are uniting 
their means and their efforts: Mills v. Fried
man, 111 Misc. 253, 181 N. Y. S. 285, 292. 

SUBSC R I BER. One who writes his name un
der a written instrument ; one who affixes 
his signature to any document, whether for 
the purpose of authenticating or attesting it, 
of adopting its terms as his own expressions, 
or of binding himself by an engagement which 
it contains. 

One who becomes bound by a subscription to 
the capital stock of a corporation. Latimer 
v. Bennett, 37 Ga. App. 246, 139 S. E. 570, 
572. A "subscriber" is one who has agreed 
to take stock from the corporation on the orig
inal issue of such stock. Jones v. Rankin, 19 
N. M. 56, 140 P. 1120, 1121. "Subscriber," as 
used in the Workmen's Compensation Act, 
means an employer who has become a member 
of the association or insured under the act. ' 

In re Cox, 225 Mass. 220, 114 N. E. 281, 283. 

S U BSC R I B I NG W IT N ESS. He who wit
nesses or attests the signature of a party to 
an instrument, and in testimony thereof sub
scribes his own name to the document. 

A subscribing witness is one who sees a 
writing executed, or hears it acknowledged, 
and at the request of the party thereupon 
signs his name as a witness. Code Civ. Proc. 
Cal. § 1935. \ 

A SUBSC R I PT I O. Lat. In the civil law. 
writing under, or under-writing ; a writing of 
the name under or at the bottom of an in
strument by way of attestation or ratifica
tion ; subscription. 

That kind of imperial constitution which 
was granted in answer to the prayer of a pe
titioner who was present. Calvin. 

S U BSCR IPT I ON.  The act of writing one's 
name under a written instrument ; the af
fixing one's signature to any document, wheth
er for the purpose of authenticating or at
testing it, of adopting its terms as one's own 
expressions, or of binding one's self by an 
engagement which it contains. 

' 

Subscription is the act of the hand, while 
attestation is the act of 'the senses. To sub-
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scribe a paper published as a 'will Is only to 
write on the same paper . the name of the wit
ness ; to attest a will is to know that it was 
published as such, and to certify the facts re
quired to constitute an actual and legal publi
cation. In re Downie's Will, 42 Wis. 66, 76. 

A written contract by which one engages 
to take and pay for capital stock of a cor
poration, or to contribute a sum of money for 
a designated purpose, either gratuitously, as 
in the case of subscribing to a charity, or in 
consideration of an equivalent to be rendered, 
as a subscription to a periodical, a forth-. 
coming book, a series of entertainments, or 
the like. Davis v. Rolley, 12'4 Kan. 132, 257 
P. 746, 747 ; First Caldwell Oil Co. v. Hunt, 
100 N. J. Law, 308, 127 A. 209, 210 ; Pasadena 
Rapid Transit Co. v. Munson, 37 Cal. App. 
352, 174 P. 109 ; Guaranty Mortg. Co. v. 'ViI
cox, 62 Utah, 184, 218 P. 133, 136. 

S U BSC R I PT I O N  L I ST. A list of subscribers 
to some agreement with each other or a third 
person. 

SU BSEL L I A. Lat. In Roman law. Lower 
seats or benches, occupied by the judices and 
by inferior magistrates when they sat in 
judgment, as distinguished from the tribunal 
of the prretor. Calvin. 

Subsequens matr imonium tol l it peocatum preece
dens. A subsequent marriage [of the parties] 
removes a previous fault, i. e., previous illicit 
intercourse, and legitimates the offspring. 
A rule of Roman law. 

S U BSEQU ENT CO N D I T I ON.  See Condition. 

SU BSIDY.  
I n  Eng l ish Law 

An aid, tax, or tribute granted by parlia
ment to the king for the urgent occasions of 
the kingdam, to be levied on every subject of 
ability, according to the value of his lands or 
goods. J,acob. 

I n American Law 

A grant of money made by government in 
aid of the promoters of any enterprise, work, 
or improvement in which the government de
sires to participate, or which is considered a 
proper subject for state aid, because likely to 
be of benefit to the public. 

I n  I nte,rnational Law 

The assistance given in money by one na
tion to another to enable it the better to 
carry on a war, when such nation does not 
join di�tly in the war. Vattel, bk. 3, § 82. 

SUBSO I L. The word includes, prima facie, 
ail that is below the actual surface, down to 
the centre of the earth. 17 L. J. C. P. 162. 
It is a wider term than mines, quarries, or 
minerals. 2 L. R. Ir. 339. 

S U BSTAN C E. Essence ; the material or es
sential part of a thing, as distinguished from 

SUBSTA.N'TI.ALLY 

"forni." See S,tate v. Burgdoerfer, 107 Mo. 
1, 17 S. W. 646, 14 L. R. A. 846 ; Hugo v. 
Miller; 50 Minn. loo, 52 N. 'V. 381 ; Pierson 
v. Insurance Co., 7 Houst. (DeL) 307; 31 A. 
966 ; U. S. v. Johnston (D. C.) 292 F. 491, 495 ; 
Bellows v. Travelers' Ins. Co. of Hartford, 
Conn. (Mo. Sup.) 203 S. W. 978, 984 ; Rough
lin v. State, 17 Ga. App. 205, 86 S. E. 452, 
454 ; State v. Japone, 202 Iowa, 450, 20-9 N. 
·W. 468, 471 ; People v. Chicago & E. I. R. Co., 
296 Ill. 246, 129 N. E. 846, 848 ; Metzroth v. 
City of New York, 241 N. Y. 470, 150 N. E. 519, 
520 ; State v. Gregory, 198 Iowa 316, 198 N. 
W. 58, 60. 
SU BSTANT I A L  DAMAG ES,. A sum, assessed 
by way of damages, which is worth having ; 
opposed to nominal damages, which are as
sessed to satisfy a bare legal right. Wharton. 

SU BSTANT IAL P E R'FORMANCE. Substan
tial performance exists where there has been 
no willfUl departure from the terms of the 
contract, and no omission in essential points, 
and the contract has been honestly and faith
fully performed in its material and suhstan
tial Particulars, and the only variance from 
the strict and literal performance consists 
of technical or unimportant omissions or 
defects. Ootherman v. Oriental Oil Co. (Tex. 
Civ. App.) 272 S. W. 616, 619 ; Brown v. Agui. 
lar, 202 Cal. 143, 259 P. 735, 737 ; Cramer v. 
Esswein, 220 N. Y. S. 634, 220 App. Div. 10 ; 
Transfer . Realty Co. v. City of Superior, 157 
Wis. 587, 147 N. W. 1051, 1053 ; F. E. Marsh 
& Co. v. Light & Power Co. of St. Ansgar, 196 
Iowa, 9126, 195 N. W. 754, 758 ; 'Vhite v. 
Mitchell, 123 'Vash. 630, 213 P. 10, 12 ; Pa
cific-Wyoming Oil Co. v. Carter Oil Co., 31 
Wyo. 314, 226 P. 193, 198 ; Morris v. Hoko
sona, 26 Colo. App. 251, 143 · P. 826, 828 ; 
Schieven v. Emerick, 221 N. Y. S. 780, 781, 
220 App. Div. 468 ; Atkinson v. Jackson Bros. 
(Tex. Com. App.) 270 S. W. 848, 851, 38 A. L. 
R. 1377 ; McBurnett v. Smith & McCallin 
(Tex. Civ. App.) 286 S. W. 599, 603 ; Dorrance 
v. Barher & Co. (C. C. A.) 262 F. 489, 49'2 ; 
State v. Kauffman, 22 Ohio App. 282, 1G3 
N. E. 897, 898 ; Oonnell v. Higgins, 170 Cal. 
541, 150 P. 769, 774 ; Bullinger v. Interboro 
Brewing Co., 185 N. Y. S. 481, 483, 194 App. 
Div. 205. 

SU BSTANT I A LLY. Essentially ; without 
material qualification ; in the main ; in sub
stance ; materially ; in a substantial manner. 
Kirkpatrick v. Journal Pub. Co., 210 Ala. 10, 
97 So. 58, 59 ; Gibson v. Glos, 271 Ill. 368, 
111 N. E. 123, 124 ; Valvona-Marchiony Co. :v. 
Marchiony (D. C.) 207 F. 380, 384 ; Engineer 
Co. v. Hotel Astor (D. C.) 226 F. 779, 781 ; 
Lusk Lumber Co. v. Independent Producers 
Consolidated, 35 Wyo. 381, 249 P. 790, 792 ; 
Valvona-Marchiony Co. v. Perella (D. C.) 207 
F. 377, 379 ; Parsons v. Henry, 177 Mo. App. 
329, 164 S. W. 241, 242 ; Cain v. Osler, 168 
Iowa, 59, 150 N. W. 17, 20, Ann. Cas. 1918C, 
1126 ; U. S. v. Whyel (D. C.) 19 F.(2d) 260, 
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261 ; Bellow's v. Travelers' Ins. Co. of Hart
ford, Conn. (Mo. Sup.) 203 s. W. 978, 984 ; l\fc
Ewen v. New York Life Ins. Co., 23 Cal. App. 
694 , 139 P. 242, 243. 

SU BSTANT I ATE. To establish the existence 
or truth of, by true or competent evidence, or 
to verify. State v. Lock, 302 Mo. 400, 259 S. 
W. 116, 120. 

SU BSTANT I V E  F E LO NY. An independent 
felony ; one not dependent upon the convic
tion of another person for another crime. 
Karakutza v. State, 1&� Wis. 293, 156 N. W. 
965, 966 ; Johnson v. State, 68 Fla. G28, 67 
So. 100, 103. 

SU BSTANT I V E  LAW. That part of the law 
which the courts are established to adminis
ter, as opposed to the rules according to which 
the substantive law itself is administered. 
That part of the law which creates, defines, 
and regulates rights, as opposed to adjectiv'e 
·or remedial law, which prescribes the method 
of enforcing rights or obtaining redress for 
their invasion. Anderson v. vVirkman, 67 
Mont. 176, 215 P. 224, 227 ; Jones v. Erie R. 
Co., 106 Ohio St. 408, 140 N. E. 366, 368 ; 
Trinity & B. V. Ry. Co. v. Geary, 107 Tex. 
11, 172 S. \V. 545, 547. 

SU BST I TUTE. One appointed in the place or 
stead of another, to transact business for 
him ; a proxy. 

To put under, to put in place of, one put 
in place of another, one acting for or taking 
the place of another. New Amsterdam Cas
ualty Co. v. Hamilton, 123 Wash. 147, 212 P. 
147, 148. Something placed in a position 
previously occupied by another thing. Frie
dIe v. First Nat. Bank, 221 N. Y. S. 292, 296, 
129 Misc. 309 ; In re Ross, 86 N. J. Law, 387, 
94 A. 304, 300 ; Riverside Coal Co. v. Ameri
can Coal Co. , 107 Conn. 40, 139 A. 2iG, 277 ; 
Dees v. State, 16 Ala. App. 97, 75 So. 645, 
646 ; People v. O'Connor, 81 Cal. App. 506, 
264 P. 630, 636 ; Dundon v. Pedersen (D. C.) 
227 F. 120, 122 ; Jones v. McDade, 200 Ala. 
230, 75 So. 988, 994 ; Succession of Hall, 141 
La. 860, 75 So. 802, 803. 

A person hired by one who has been draft
ed into the military service of the country, 
to go to the front and serve in the army in 
his stead. 

. 

SU BST I TUTED EXECUTOR . One appoint
ed to act in the place of another executor up
on the happening of a certain event ; e. g., if 
the latter should refuse the office. 

SU BST I TUTED SERV I CE. 

I n  Engl isjl Practice 

Service of
· 
process made under authoriza·� 

tion of the court upon s()me other person, 
when the person who " shoUld be ser·ved ·  can
not: be found or camiot be reached.. 
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I n  American Law 

Service of process upon a defendant in any 
manner, authorized by statute, other than 
personal service within the jurisdiction ; as 
by publication, by mailing a copy to his last 
known address, or by personal service in an
other state. 

S U BST I TUTES. In Scotch law. The person 
first called or nominated in a tailzie (entail
ment of an estate upon a number of heirs in 
successio'n) is caUed the "institute" or "heir
institute ; "  the rest are called "substitutes." 

SUBST I TUT I O  HfERED I S. Lat. In Roman 
law, it was competent for a testator after in
stituting a hceres (called the "hceres in
stit1ltlf.8") to substitute another (called the 
"lJ,ceres substitutus") in his place in a certain 
event. If the event upon which the substitu
tion was to take effect was the refusal of the 
instituted heir to accept the inheritance at 
all, then the substitution was called "VUl
garis," (or common ;) but if the event was 
the death of the infant (pupillus) after ac
ceptance, and before attaining his majority, 
(of fourteen years if a male, and of twelve 
;y ears if a female,) then the substitution was 
called "p-upillaris," (or for . minors.) Brown. 

S U BST I TUTI ON.  

I n the  Civil Law 

The putting one person in place of another ; 
particularly, the act of a testator in naming 
a second devisee or legatee who is to take 
the bequest either on failure of the original 
devisee or Legatee or after him. 

"Substitution," with respect to wills, and in view 
of Civ. Code, art. 1520, prohibiting substitution, is the 
putting of one person in the place of another so that 
he may, in default of ability in the former, or after 
him, have the benefit of the devise or legacy, par
ticularly the act of testator in naming a second 
devisee or legatee who is to take the bequest on 
failure of the original devisee or legatee, or after 
him. In re Courtin, 144 La. 971, 81 So. 457, 459 ; 
Succession of Hall, 141 La. 860, 75 So. 802, 803 ; Suc
cession of Reilly, 136 La. 347, 67 So. 27, 33. 

I n Scotch Law 

The enumeration or deSignation of the 
heirs in a settlement of property. Substitutes 
in an entail &,re those heirs who are appoint
ed in succession on failure of others. 

S U BST I T UT I O NA L, S,u BST I TUT'I O NARY. 
Where a will contains a'  gift ()f property 
to a class of persons, with a clause providing 
that on the death of a member of the class 
before the period of distribution his share is 
to go t() his issue, (if any,) so as to substitute 
them for him, the gift to the issue is said to 

. be substitutional or substitutionary. A be
quest _to such of the chUdren of A. as shall 
be living . at the testator's death, with a 
direction that the issue of such as shall have 
died shall take the shares which their parents 

would have taken, if living at the testator's 



1673 

death, Is an example. Sweet. ' See Acken v. 
Osborn, 45 N. J. Eq. 377, 17 A. 767 ; In' re 
De Laveaga's Estate, 119 Cal. 651, 51 P. 
1074. 

SU BSTRACTI O N .  In French law. The 
fraudulent appropriation of any property, but 
particularly of the goods of a def'...edent's es
tate. 

SU BTENANT. An under-tenant ; one who 
leases all or a part of the rented premises 
from the original lessee for a term less than 
that held by the latter. Forrest v. Durnell, 86 
Tex. 647, 26 S. W. 481 ; Elliott v. Dodson 
(Tex. Civ. App.) 297 S. W. 520, 522. 

SUBTRACT I O N. The offense of withholding 
or withdrawing from another man what by 
law he is entitled to. There are various de
scriptions of this offense, of which the prin
cipal are as follows : (1) Subtraction of suit 
and services, which is a species of injury 
affecting a man's real property, and consists 
of a wit,hdrawal of (or a neglect to perform 
or pay) the fealty, suit of court, rent, or 
services reserved by the lessor of the land. 
(2) Subtraction of tithes is the withholding 
from the parson or vicar the tithes to which 
he is entitled, and this is cognizable in the' 
ecclesiastical courts. (3) Subtraction of con
jugal rights is the withdrawing or withhold
ing by a husband or wife of those rights and 
privileges which the law allows to either 
party. (4) Subtraction of legacies is the with
holding or detaining of legacies by an execu
tor. (5) Subtraction of church rates, in Eng
lish law, consists in the refusal to pay the 
amount 'of rate at which any individual 
parishioner has been assessed for the neces
sary repairs of the parish church. Brown. 

S,U BTRACTI ON O F  C O NJ UGAL R I GHTS. 
The act of a husband or wife living sepa
rately from the other without a lawful 
cause. 3 In. Comm. 94. 

SU B U RBA N ! .  Lat. In old English law. 
Husbandmen. 

SU BVASSO RES. In old Scotch law. Base 
holders ; inferior holders ; they who held 
their lands of knights. Skene. 

SUCCESS I O. Lat. In the civil law. A com
ing in place of another, on his d.ecease ; a 
coming into the estate which a deceased 
person had at the time of his death. This 
was .either by virtue of an express appoint
ment of the deceased person by his will, (em 
te8tamento,) or by the general appointment 
of law in case of inte8tacy, (ab inte8�ato.) 
Inst. 2, 9, 7 ;  Heinecc. Elem. lib. 2, tit. 10. 

SUCCESS I O N. 

SUOCESSION 

The right by which the heir can take pos: 
session of the decedent's estate. The right 
of the heir to step into the place of the de
ceased, with respect to the possession, con
trol, enjoym�nt, administration, and settle
ment of all the latter's property, rights, obli
gations, charges, etc. 

The e8tate of a deceased person, com
prising aU kinds of property owned or claim
ed by him, as well as his debts and obliga
tions, and considered as a legal entity (ac
cording to the notion of the Roman law) for 
certain purpose's, such as collecting assets 
and paying debts. See Davenport v. Adler, G2 
La. Ann. 263, 26 So. 836 ; Succession of Blum, 

, berg, 148 La. 1030, 88 So. 297, 299. In other 
jurisdictions succession is defined as the de
volution of title from a deceased ancestor 
to his immediate heir. In re Bradley's Es
tate, 185 Wis. 393, 201 N. W. 973, 976, 38 A. 
L. R. 1 ;  Adams v. Akerlund, 168 Ill. 632, 
48 N. E. 454 ; Quarles v. Clayton, 87 Tenn. 
308, 10 S. W. 505, 3 L. R. A. 170 ; State v. 
Payne, 129 Mo. 468, 31 S. W. 797, 33 L. R. A. 
576 ; Blake v. McCartney, 3 Fed. Cas. 59G ; 
In re Headen's Estate, 52 Cal. 298. 

Succession is the transmission of the rights and 
obligations of the deceased to the heirs. 

Succession Signifies also the estates, rights, and 
charges which a person leaves after his death, 
whether the property exceeds the charges or the 
charges exceed the property, or whether he has only 
left charges without any property. 

The succession not only includes the rights and 
obligations of the deceased as they exist at the 
time of his death, but all that has accrued thereto 
since the' opening of the succession, as also the new 
charges to which it becomes subject. 

Finally, succession signifies also that right by 
which the heir can take possession of the estate of 
the deceased, such as it may be. Civ. Code La. 
arts. 871-874. 

Succession is the coming in of another to take 
the property of one who dies without disposing of it 
by will. Civ. Code Dak. § 776 (Comp. Laws N. D .  
1913, § 5741 ; Rev. Code S .  D .  1919, § 699 ) .  

I n C o m  mon Law 

The right by which one set of men may, by 
succeeding another set, acquire a property h, 
all the goods, movabl.es, and other chattels 
of a corporation. 2 Bl. Comm. 430. The pow
er of perpetual 8ucce88ion is one of the 
peculiar properties of a corporation. 2 Kent, 
Comm. 267. See Perpetual. 

I n  Ge'neral 

-Artificial succession.  That attribute of a 
corporation by which, in contemplation of 
law, the company itself remains always the 
same though its constituent members or 
stockholders may change from time to time. 
See Thomas v. Dakin, 22 Wend. (N. Y.) 100. 

I n  the C ivil Law and in Louisiana -Hereditary succession. Descent or title, by 
The tact of the transmission of the descent at common law ; the title whereby a 

rights, estate, obligations, and charges of a man on the death of his ancestor acquires his 
deceased person to his heir or heirs. estate by right of representation as his heir 



SUCCESSION 

at law. See In re Donahue's Estate, 36 Cal. 
332 ; Barclay v. Cnmeron, 25 Tex. 241. 

-I ntestate succession .  The succession of an 
heir at law to the property and estate of his 
ancestor wh(:m the latter has died intestate, 
or lea-dng a will which has been annulled or 
set aside. Civ. Code La. art. 1096. 

-I rregu lar succession.  That which is estab
Ushed by law in favor of certain persons, or 
of the state, in default of heirs, either legal 
or instituted by testament. Civ. Code La. art. 
878. 

-Legal Succ(}ssion.  That which the law es
tablishes in favor of the nearest relation of a 
deceased person. 

-Natural succession. Succession taking place 
hetween natural persons, for example, in  
descent on the death of  an ancestor. Thomas 
v. Dakin, 22 Wend. (N. Y.) 100. 

-Succession duty. In English law. A duty, 
(varying from one to ten per cent.,) payable 
under the statute 16 & '17 Vict. c. 51, in re
spect chie'fiy of real estate and leaseholds, 
but generally in respect of all property (not 
already chargeable with legacy duty) , de
volving upon any one in consequence of any 
dea tho Brown. 
-Succession tax. A tax imposed upon the 
privilege of receiving property from a de
cedent by devise or inheritance. See Scholey 
V. Rew, 23 Wall. 346, 23 I.J. Ed. 99 ; State v. 
Switzler, 143 Mo. 287, 45 S. W. 245, 40 L. R. 
A. 280, 65 Am. St. Rep. 653 ; Peters v; Lynch
burg, 76 Va. 929 ; Wonderly V. Tax Commis
sion of Ohio, 112 Ohio St. 233, 147 N. E. 509, 
512 ; Shepard V. State, 184 Wis. 88, 197 N. 
W. 344, 345 ; Bankers' Trust CO. V. State, 96 
Conn. 361, 114 A. 104, 106. "Succession" as 
subject of taxation includes or may, by the 
Legislature, lawfully be described to include, 
as an essential eiement, . the entering into pos
session and enjoyment of property by the 
beneficiary. Saltol1stall V. Treasurer and Re
ceiver General, 256 Mass. 519, 153 N. E. 4, 6. 

-Testa,mentary succession.  In the civil law, 
that which results from the institution of an 
heir in a testament executed in the form 
prescribed by law. ' Civ. Code La. ' art. 876. 
-Vacant succession. A succession ii called 
"vacant" when no one claims it, or when all 
the heir.s are unknown, 01' when all the known 
heirs to it have renounced it. Civ. Code La. 
art� 1095. Simmons V. Saul, 138 U. S. 439, 
11 S. Ct. 369, 34 L. Ed. 1054. 

S1)CCESSO R. One who succeeds to the rights 
or the . place of another ; particularly, the 
person or persons who .constitute a corpora
tion after the death or removal of those who 
preceded them as cQrporators . .  
, One who has been appointed or elected to 

Imld an office after the term of the present 
ililclJmbent. 
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Sing u lar Successor 

A term borrowed from the civil law, denot
ing a person who succeeds to the rights of a 
former owner in a single article of property, 
(as by purchase,) as distinguished from a 
universal successor, who succeeds to all the 
rights and powers of a former owner, als in 
the case of a bankrupt or intestate estate. 

Succurritur minori ;  faci l is est lapsus juventu
t is .  A minor is [to be] aided ; a mistake of 
youth is easy, [youth is liable to err.] Jenk. 
Cent. p. 47, case 89. 

SUCH.  Alike, similar, of that kind, of the 
like kind ; "such" represents the object as 
already particularized in terms which are 
not mentioned, and is a descriptive and rela
tive word, referring to the last antecedent. 
Strawberry Hill Land Corporation v. Star
buck, 124 Va. 71, 97 S. E. 362, 366. See also 
Integrity Mut. Ins. Co. v. Boys, 293 Ill. 307, 
127 N. E. 748, 751 ; U. S. v. Johnson Co., 9 Ct. 
Oust. App. 258, 268 ; People ex reI. Kelly V. 
Public Service CommiSSion, 157 N. Y. S. 
703, 705, 171 ·App. Div. 810. 

SU CI{EN, SUCHEN. In Scotch law. The 
whole lands astlicted to a mill ; that is, the 
lands of which the tenants are oblig,ed to send 
their grain to that mill. Bell. 

SU DDEN AFFRAY. A difficulty or fight sud
denly resulting from the mutual agreement 
of two or more parties: Cavanaugh V. Com
monwealth, 172 Ky. 799, 190 S. W. 123, 126. 

SUDDEN O R  V I O LENT I NJ lI RY. Injury 
occnning unexpectedly and not naturally or 
in the ordinary course Of events. State v. 
District Court of St. Louis County, 138 Minn. 
131, 164 N. W. 585, L. R. A. 1918C,· 116. 

SU D D E N  H EAT O F  PASS I O N. In the cow
mon-law definition of manslaughter, this 
phrase means an access of rage or anger, sud
denly arilsing from a contemporary provoca
tion. It means that the provocation must 
arise at the time of the killing, and that the 
passion is not the result of a former provoca
tion, and the act must be directly caused by 
the passion arising out of the provocation at 
the time of the homicide. Stell v. State (Tex. 
Cr. App.) 58 S. W. 75. And see Farrar v. 
State, 29 Tex. App. 250, 15 S. W. 719 ; Violett 
v. Comm. (Ky.) 72 s. W. 1 ;  State v. Cheat
wood, 2 Hill, Law (S. C.) 462. 

S U D DER.  In Hindu law. The best ; the 
fore-court of a house ; the chief seat of gov
ernment, contradistinguished from "mo/us
:�il," or interior of the country ; the presiden
cy. Wharton. 

SUE. To prosecute by law ; to commence 
legal proeeedin

'
gs ' against it party . .  It is ap

plied almost exclusively to the institution 
and prosecution of a civil action. See Chal
lenor v. Niles, 78 Ill. 7S ; Murphy v. Cochran, 
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1 Hill (N. Y.) 842 ; Kuklence v. Vocht, 4 Pa. him, was thence technically said to "suffer 
Co. Ct. R. 372 ; U. S. v. Moore (C. C.) -11 F. a recovery." Brown. 
251. 

SUE O U T. To obtain by application ; to peti
tion for and take out. Properly the term itS 
applied only to the, obtaining -and issuing of 
such process as is only accorded upon an ap
plication first made ; but conventionally it is 
also used of the taking out of process which 
issues of course. The term is occasionally 
used of instruments other than writs. Thus, 
we speak of "suing out" a pardon. Bee South 
Missouri Lumber Co. v. Wright, 114 Mo. 326, 
21 S. W. 811 ; Kelley v. Vincent, 8 Ohio St. 
420 ; U. S. v. American Lumber Co., 85 F. 
830, 29 C. C. A. 431. 

SUERTE. In Spanish law. A sma.ll lot of 
ground. Particularly, such a lot within the 
limits of a city or town used for cultivation 
or planting as a garden, vineyard or orchard. 
Building lots in towns and cities are called 
"solares." Hart v. Burnett, 15 Cal. 554. 

SU F F E R. To suffer an act to be done or 
a condition to exist is to permit or con
sent to it ; to approve of it, and not to 
hinder it. It implies knowledge, a willing
ness of the mind and responsible control or 
ability to prevent. See In re Rome Planing 
Mill (C. C.) 96 F. 815 ; Wilson v. Nelson, 183 

- U. S. 191, 22 S. Ct. 74, 46 L. Ed. 147 ; Sel
leck v. Selleck, 19 Conn. 505 ; Gregory v. U. 
S., 10 Fed. Cas. 1197 ; In re Thomas (D. C.) 
103 F. 274 ; Block v. Citizens' Trust & Sav
ings Bank, 57 Cal. App. 518, 207 P. 510, 513 ; 
Clover Creamery Co. v. Kanode, 142 Va. 542, 
129 S. E. 222, 223 ; Allison v. ComIl1onwenIth, 
221 Ky. 205, 298 S. W. 680. 

SU FFERANCE. Toleration ; negative per
mission by not forbidding ; passi ye consent ; 
license implied from the omission or neglect 
to enforce an adverse right. S'ee People on 
Inf. of Price v. Sheffield Farms-Slawson
Decker Co., 225 N. Y. 25, 121 N. E. 474, 
476. 

S U F FERANCE WHA RVE�. In English law. 
Wharves in which goods may be landed be
fore any duty is paid : They are appointed 
for the purpose by the commissioners of the 
customs. 2 Steph. Comm. 500, note. 

SUFFERENT I A  PAC I S. Lat. 
sufferance of peace or truce. 

A grant or 

SUFFE R I NG A RECOVERY. A recovery 
was eff·ected by the party wishing to con
vey the land suffering a fictitious action to 
be . brought against him by the party to 
whom the land was to be conveyed, (the de
mandant,) and allowing the demandant to 
recover a judgment against him for the land 
in question. The vendor, or con-reying par
ty, in thus assisting or permitting the de-

. mandant so to recover a judgment against 

. 
S U FF I C I ENT. "Adequate," "enough," "as 
much as may be necessary," equal or fit for 
end proposed. Brittain v. Industrial Commis
sion of Ohio, 95 Ohio St. 391, 115 N. E. 110 ; 
State v. Holter, 32 S. D. 43, 142 N. W. 657, 
663, 46 L. R. A. (N. S.) 376, Ann. Cas. 1916A, 
193 ; Galveston, H. & S. A. Ry. Co. v. Enderle 
(Tex. Civ. App.) 170 S. W. 276, 277. 

As to sufficient "Consideration" and "Evi
dence," see those titles. 

SU FFRAGAN. Bishops who in former times 
were appointed to supply the place of others 
during their absence on embassies or other 
business were so termed. They were conse
crated as other bishops were, and were an
ciently called "clwrepiscopi," or "bishops of 
the county," in contradistinction to tl1e regu
lar bishops of the city or see. The practice 
of creating suffr'agan bishops, after having 
long been discontinued, was recently revived ; 
and such bishops are now permanently "as
sistant" to the bishops. Brown. 

A suffragan is a titular bishop ordained to aid 
and assist the bishop of t1.le diocese in his spiritual 
function ; or on� who supplieth the place instead of 
the bishop. by whose suffrage ecclesiastical causes 
or matters committed to him are to be adjudged, 
acted on, or determined. Some writers call these 
suffragans by the name of "subsidiary bishops." 
Tomlins. 

S U F F RAGE. A vote ; the act of voting ; the 
right or privile-ge of casting a vote at public 
elections. The 1 :i8t is the meaning of the term 
in such phrases as "the extension of the suf
frage," "universal suffrage," etc. See Sp-itzer 
v. Fulton, 33 Misc. 257, 68 N. Y. S. 600 ; Co
field v. Farrell, 38 Okl. 608, 134 P. 407, 409. 

Participation in the suffrage is not of right, 
but is granted b:v the state on a consideration 
of what is most for the interest of the state ; 
Cooley, Const., 2d Ed. 752 ; . Spencer v. Board 
of Registration, 8 D. C. 169, 29 Am. Rep. 582 ; 
U. S. v. Anthony, 11 Blatchf. 200, Fed. Oas� 
No. 14,459. The grant of suffrage makes it 
a legal right until it is recalled, and it is pro
tected by the law as property is. 

SU F F RAG I U M. Lat. In Roman law. A 
vote ; the right of voting in the assemblies of 
the people. 

Aid or influence used or promised to obtain 
some honor or office ; the purchase of office. 
Cod. 4, 3. 

SUGGEST. To introduce indirectly to the 
thought ; to propOSe with diffidence or l1l0des-_ 
ty ; to hint ; to intimate. Sims v. Ratcliff, 
62 Ind. App. 184, 11Q N. E. 122, 123. 
SUGGEST I O  FALS I .  IJat. Suggestion or 
representation of that which is false ; false 
representation. To recite in a deed that a 
will was duly executed, ,,,hen it was not, is' 
81lggc.<Jtio falsi ; and to conceal from the heir 
that the will was not duly executed is 8upprcs-
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sio veri. 1 P. Wms. 240, and see Turney v. SU I NG A N D  LABO R I NG C LAUSE is a clause 
Avery, 92 N. J. Eq. 413, 113 A. 710. in an English policy of marine insurance, gen-

. - erally in the following form : "In case of any 
SUGG EST I ON.  In practice. A statement, loss or misfortune, it shall be lawful for the 
forn�ally entered on. the r.ecord, Of. some fact assured, their factors, servants and assigns, to 
or cIrcumstance WhICh WIll materIally affect sue labor and travel for in and about the !he further proceedings in the cause, or which def�nse, s�feguard, and re�ov�ry of the" propIS necessary. to be brou.ght .to th� kno:w:ledge erty insured, "without prejudice to this inof the c�urt 111 orde� to Its rIght dIsposItIon of surance ; to the charges whereof we, the asthe actIOn, but WhICh, f?r some reason, c�n- surers, will contribute." The object of the not be pleaded. Thus, If one of the partIes clause is to encouraO'e the assured to exert dies after issue and tiefore trial, his death themselves in preser�ing the property from may be s'u!lgestea on the record. C. J. Huehel loss. Sweet. 
Co. v. Mackinnon, 186 Mieh. 617, 152 N. 'V. 
1098, 1100. 

SUGGESTIVE I NTERROGAT I O N .  A phrase 
used by some writers to signify "leading ques
tion." 2 Benth. Jud. Ev. b. 3, c. 3. It is used 
in the French law. 

SU I GEN E R I S. Lat. Of its own kind or 
class ; i. e., the only one of its own kind ; 
peculiar. 

S U I  HfEREDES. Lat. In the civil law. 
One's own heirs ; proper heirs. Inst. 2, 19, 2. 

SU I J U R I S. Lat. Of his own right ; possess
ing full social and civil rights ; 'not under any 
legal disability, or the power of another, or 
guardianshi p. 

Having capacity to manage one's own af
fairs ; not under legal disability to act for 
one's self. Story, Ag. § 2. 

SU I C I DE.  Self-destruction ; the deliherate 
termination of one's existence, while in the 
possession and enjoyment of his mental facul
ties. See Insurance Co. v. Moore, 34 Mich. 
41 ; Weber v. Supreme Tent, 172 N. Y. 490, 
65 N. E. 258, 92 Am. st. _ Rep. 753 ; Clift v. 
Schwabe, 3 C. B. 458 ; Knights Templars, etc., 
Indemnity Go. v. Jarman, 187 U. S. 197, 23 S. 
Ct. 108, 47 I ... Ed. 139 ; Breasted v. F'armers' 
L. & T. Co., 8 N. Y. 299, 59 Am. Dec. 482 ; 
Daniels v. Railroad Co., 183 Mass. 39B, 67 N. 
E-. 424, 62 L. R. A. 751. 

The term "suicide," as used in insurance 
policies, has been held to mean death by one's 
own hand; irrespective of mental condition. 
Travelers' Protective Ass'il of America v. 
Smith, :1,.83 Ind. :59, 107 N. E. 283, 291, Ann. 
Cas. 1917E, 1088 ; Great Southern Life Ins. 
Co. v. Campbell, 148 Miss. 173, 114 So. 262, 
263, 56 A. L,. R. 681. But other cases hold that 
intent is essential. Benard v. Protected Home 
Circle, 161 App. Div. 59, 146 N. Y. S. 232, 233 ; 
New York Life Ins. CD. v. Pater (C. C. A.) 17 
F.(2d) 003, 964. 

SU I C I DE, SAN E O R  I NSAN E. An exemption 
from liability for death by "suicide, sane or 
insane," in a life policy includes self-destruc
tion irrespective of · the assured's mental con
(lition at the time of the act. United States 
Fidelity & Gl1atanty Co. v. Blum (C. C. A.) 258 
F. 897, �9. See also Power v. MOdern Broth
erhood of America� 98 Ka'n. 487, 158 P • .  870, 
872. . 

SU I T. 
I n Old English Law 

The witnesses or followers of the plaintiff. 
3 Bl. CDlpm. 295. See Secta. ' 

Old books mention the word in many con
nections whiCh are now disused,-at least, 
in the United States. Thus, "suit" was used 
of following any one, or in the sense of pur
suit ; as in the phrase "making fresh suit." 
It wa� also used of a petition to the king or 
lord. "Suit of court" was the attendance 
which a tenant owed at the court of his lord. 
"Suit covenant" and "suit custom" seem to 
have signified a right to one's attendance, or 
one's obligation to attend, at the lord's court, 
founded upon a known covenant, or an im
memorial usage or practice of ancestors. 
"Suit regal" was attendance at the sheriff's 
totlrn or leet, (his coui·t.) "Suit of the king's 
peace" was pursuing an offender,-one 
charged with breach of the peace, while "suit
hold" was a tenure in consideration of certain 
services to the superior lord. Abbott. 

I n  Modern Law 

"Suit" . is a generic term, of comprehensive 
signification, and applies to any proceeding by 
one person or persons against another or oth
ers in a court of justice in which the plaintiff 
pursues, in such court, the remedy which the 
law affords him for the redress of an injury 
or the enforcement of a right. See Kohl v. U. 
S., 91 U. S. 375, 23 L. Ed. 449 ; Weston v. 
Charleston, 2 Pet. 464, 7 L. Ed. 481 ; Drake 
v. Gilmore, 52 N. Y. 393 ; Philadelphia, etc., 
Iron Co. v. Chicago, 158 Ill. 9, 41 N. E. 1102 : 
Cohens v. Virginia, 6 Wheat. 40.5, 5 L. Ed. 
�57 ;  McWilliams v. Hopkins (D. C.) 11 F.(2d) 
793, 795 ; Barton v. Reynolds, 81 Misc. 15, 142 
N. Y. S. 89'5, 897. It is, however, seldom ap
plied to a criminal prosecution. And it is 
sometimes restricted to the designation of a 
proceeding in equity, to distinguish such pro
ceeding from an action at law. Patterson v. 
Standard Accident Ins. Co., 178 Mich. 288, 144 
N. 'V. 491, 492, 51 r�. R. A. (N. S.) 583, Arm. 
Cas. 1915A, 632. For "Ancillary" suit and 
suit "In Rem" see those titles. 

I n  General 

-Class su its. Those in which one or more in 
a numerous class, having a common interest 
in the subject-matter, sue in behalf of them-
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selves and all others ·of the class. Gity of by the suitor to be invested, shall be placed 
Dallas v. Armour & Co. (Tex. Civ. App.) 216 on deposit and shall bear interest at two per 
S. W. 222, 224. cent. per annum for the benefit of the suitor 

-Suit against state. Suit in which relief 
against the state is sought. Louisville & N. 
R. Co. v. Bosworth (D. C.) 209 F. 380, 401. 

-Suit of a civi.l nature. A suit -for the remedy 
of a private wrong, the test being whether the 
law is penal in the strict and primary sense, 
and whether the wrong is to the public or to 
the individual. City of Montgomery, Ala., v. 
Postal Telegraph-Cable Co. (D. C.) 218 F. 471, 
474. 

-Suit of cou rt. This phrase denoted the duty 
of attending the lord's court, and, in common 
with fealty, was one of the incid�nts of a feu
dal holding. Brown. 

-Suit of the king's peace'. The pursuing a man 
for breach of the king's peace by treasons, in
l)url'ections, or trespasses. Cowell. 

entitled to it. Sweet. 

SU I TO RS' FEE F U N D. A fund in the Eng
lish court of chancery into which the fees of 
suitors in that court. were paid, and out of 
which the .salaries of various officers of the 
court were defrayed. Wharton. 

S U I TORS' F U N D  I N  CHANC ERY. In Eng
land. A fund consisting of moneys which, 
having been paid into the court of chancery, 
are placed out for the benefit and better se
curity of the suitors, including interest from 
the same. By St. 32 & 33 Vict. c. 91, § 4, 
the principal of this fund, amounting to over 
£3,000,000, was transferred to the commis
sioners for the reduction of the national debt. 
Mozley & Whitley. 

SU LCUS. In old English law. A small br@k 
or stream of water. Cowell. 

-Suit money. An allowance, in the nature of SU LLERY. In old English law. A plow
temporary alimony, authorized by statute in land. 1 Inst. 5. 
some states to be made to a wife on the in-
stitution of her suit for divorce, intended to 
cover the reasonable expenses of the suit and 
to provide her with ,means for the efficient 
preparation and trial of her case. See Yost 
v. Yost, 141 Ind. 584, 41 N. E. 11. 

-Suit silve'r. A small sum of money paid in 
lieu of attendance at the court-baron. Cowell. 

-Suits or p roceedings at law or in chancery. 
Suits instituted and carried on in substantial 
conformity with the forms and modes pre
scribed 'by the common law or by the rules in 
chancery excluding cases instituted and car
ried on solely in accordance with statutory 
provisions. Lavin v. Wells Bros. Co., 272 Ill. 
609, 112 N. E. 271, 272. 

S U I TABLE. Fit and appropriate for the end 
in view. U. S. v. American & Patterson, 9 Ct. 
Cust. App. 244, 245. 

SUM. In English law. A summary or ab
stract ; a  compendium ; a collection. Several 
of the old law treatises are called " sums." 
Lord Hale applies the term to summaries of 
statute law. Burrill. 

The sense in which the term is most com
monly used is "money" ; a quantity of mon
ey or currency ; any aniount indefinitely, a 
sum of money, a small sum, or a large sum. 
U. S. v. Van Auken, 96 U. S. 368, 24 L. Ed. 
852 : Donovan v. Jenkins, 5:2 Mont. 124, 155 
P. 972, 973. 
SUM PAYAB LE. The term "sum payable" as 
used within Negotiable Instruments Law is 
the amount for which, by the terms of the in
strument, the maker becomes liable, and 
which he might tender and pay in full satis
faction of his obligation. First Nat. Bank of 
Iowa City, Iowa, v. Watson, 56 Okl. 495, 155 
P. 1152. 

S U I TAS. Lat. In the civil law. The condi- SUMAGE. Toll for carriage on horseback. 
tion or quality of a suus hceres, or proper Cowell. 
heir. Hallifax, Civil Law, b. 2, c. 9, no. 11 ; S u m ma caritas est facere j ustitiam s i ngulis, et Calvin. o m n i  tempore q uan

'
do n ec&sse fuerit. The 

SU I TE. Those persons who by his authority greatest charity is to do justice to every one, 
follow or attend an ambassador or other pub- and at any time whenever it may be neces-
lic minister. -sary. 11 Coke, 70. 

SU I T O R. A party to a suit or action in court. 
In its ancient sense, "suitor" meant one who 
was bound to attend the county court ; also 
one who formed part of the seata. 

S U I TO RS' D EPOS I T  ACCOU NT. Formerly 
suitors in the English court of chancery de� 
rived no income from their cash paid into 
court, unless it was invested at their request 
and risk. Now, however, it is provided by 
the court of chancery (funds) act, 1872, that 
all money paid into court, and not required 

S u m m a  est lex q Ual p ro rel igione facit. That 
is the highest law which favors religion. 
10 Mod. 117, 119 ; Broom, Max. 19. 

Summa ratio est qUal pro religione facit. That 
consideration is strongest which determines 
in fa VOl' of religion. Co. Litt. 341a· ; Broom. 
Max. 19. 

SUMMARY, n. An abridgment ; brief ; com
pendium ; also a short application to a court 
or judge, without the formality of a full 
proceeding. Wharton. 
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SUM MARY, adj. Immediate, peremptQry ; 
off-hand. ; without a jury ; prQvisiQnal ; stat
utQry. The term used in connectiQn with le
gal proceedings means a shQrt, cQncise, and 
immediate prQceeding, Phil HQllenbach 00. 
v. Hollenbach, 181 Ky. 262, 204 S. W. 15,2, 
161, 13 A. L. R. 524 ; Vance v. NQel, 143 La. 
477, 78 SQ. 741, 742 ; and trial of a "summary" 
character is a trial without a jury. State v. 
King, 137 Tenn. 17, 191 S. W. 352, 354 ; City 
'Of St. Paul v. Robinson, 

'
129 Minn. 383, 152 

N. W. 777, Ann. Oas. 1916E,. 845. 

-Sum mary actions. In Scotch law. ThQse 
which are b rought intQ court not by sum
mons, but by petition, corresponding tQ sum
mary proceedings in English courts. Bell ; 
Brown. 

-Su m mary conviction. See Conviction. 

-Sum m ary j u risdiction. See Jurisdiction. 

-Summary p rocedure on bi l ls of exchange. 
This phrase refers to the statute 18 & 19 
Vict. c. 67, passed in 1855" fQr the purpose 
'Of facilitating the remedies on bills and notes 

. by the prevention of frivolous or fictitiQUS 
defenses. By this statute, a defendant in an 
actiQn 'On a bill or nQte, brought wfthin six 
months after it has become payable, is p'ro
hibited frQm defending the action without the 
leave of the cQurt 'Or a judge. See 2 Steph. 
Comm. 118, nQte ; Lush. Pl'. 1027. 

-Sum mary proceeding.  See PrQceeding. 

S U M M E.R FALLOW I N G. PIQwing and har
rQwing 'Of grounds preparatQry tQ crQPping 
during next season. Farmers' & Merchants' 
Bank of Walla Walla v. Small, 131 'Vash. 
197, 229 P. 531, 533. 

SUMM ER-H US S I �V E R. A payment tQ the 
lQrds 'Of the wood 'On the 'Vealds 'Of Kent, 
whQ used tQ visit thQse places in summer, 
when their under-tenants were bQund to pre
pare little summer-hQuses for their recep
tion, or els� pay a composition in mQney. 
CQwell. 

. 

S U M M  I NG U P, 'On the trial 'Of an action by 
a jury, is a recapitulatiQn 'Of the evidence 
adduced, in order tQ dl"aw. the attention 'Of 
the jury to the salient P'Oints. The counsel 
fQr each party has the right of summing up 
his evidence, if he has adduced any, and th� 
judge s'Ometimes sums up the whole in his 
charge to the jury. Smith, Act. 157. And 
see State v. Ezzard, 40 S. C. 312, 18 S. E. 
1025. 

SUM MO N. In practice. To serve a sum
mons ; to cite a defendant to appear in court 
to answer a suit which has been begun 
against him ; to notify the defendant that an 
actiQn has been instituted against him, and 
that he is required, to answer to it at a time 
and place named. 

1678 

S U M M O N EAS. L. Lat. In old practice. A 
writ 'Of summQns ; a writ by which a party 
was summQned to appear in cQurt. 

S U M M O N ERS. Petty officers, whQ cite and 
warn persons to appear in any CQurt. Fleta, 
lib. 9. 

S U M M O N I T I O. L. Lat. In old English 
practice. A summQning' or summQns ; a writ 
by which a party was summoned to appear 
in cQurt, of which there were variQus kinds. 
Spelman. 

S u m monition es aut citationes n u l lre l iceant fieri 
intra palat ium regis. 3 lnst. 141. Let no 
summ'Onses or citations be served within the 
king's palace. 

S U M MO N I TO RES SCACCA R I I .  Officers who 
assisted in cQllecting the revenues by citing 
the defaulters therein int'O the court 'Of ex
chequer. 

SU M M O N S. 

I n  Practice 

A writ, directed to the sheriff or other 
proper officer, requiring him to notify the 
person named that an action h as been com
menced against him in the court whence the 
writ issues, and that be is reqnired to ap· 
pear, on a day named, and answer the com
plaint in such action. See Whitney v. Black
burn, 17 Or. 564, 21 P. 874, 11 Am. St. Rep. 
857 ; HortQn Y. Railway 0'0., 26 Mo. App. 358. 

Under code .procedure a summons is not 
prQcess, but is a n'Otice to defendant that an 
action against him has been commenced and 
that judgment will be taken against him if 
he fails . to answer the complaint. Flanary 
v. Kusha, 143 Minn. 308, 173 N. W. 652 ; 
Hammond-Ohandler Lumber CQ·. v. Industrial 
Oommission 'Of Wisconsin, 16;:1 Wis. 590, 158 
N. 'V. 292, 2·94 ; Hooper v. Hooper, 67 Or. 
187, 135 P. 2015. 

Civil actions in the courts of record of this 
state shall be commenced by the service 'Of a 
summQns. Oode N. Y. § 127 (Civil Practice 
Act, § 2:18). 

I n Scotch Law 

A writ passing under the royal Signet, 
signed by a writer tQ the signet, and con
taining the grounds and cQncl usions 'Of the 
action, with the warrant for citing the de
fender. This writ corresP'Onds to the writ of 
summons in English procedure. Bell ; Patel's. 
OQrilp. 

S U M M ONS AND O RD ER. In English prac
Hce. The summons is the application t'O a 
common-law judge at chambers in reference 
to a pending action, and upon it the judge 
or master makes the order. Mozley & Whit
ley. 

SUM MONS AND SEVERANC E. The proper 
name 'Of what is distinguished in the books 
by ' the name of . "summon.s and severance" 
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is "severance ;" for the summons is only a 
process which must, in certain cases, issue be
fore judgment of severance can be given ; 
while severance is a judgment by which one 
or more of parties joined in action is enabled 
to proceed without the other or others. 
Jacob. 

SUPBRl'LUOUS LANDS 

that he was convicted on the oaths of many 
more witnesses. Wharton. 

SUPER PRfEROGATI VA REG I S. A writ 
which formerly lay against the king's ten
ant's widow for marrying without the royal 
license . .  Fitzh. Nat. Brev. 174. 

SUM M UM J US. Lat. Strict right ; extreme SUPER STATUTO. A writ, upon the statute 

right. The extremity or rigor of the law. 1 Edw. III. c. 12, that lay against the king's 

See "Apex Juris." tenant holding in chief, who aliened the 
king's land without his license. 

S u m m u m  j us, summa Injuria; s u m m a  le'x, 
su m ma crux. Extreme law (rigor of law) is 
the greatest injury ; strict law is great pun
ishment. Hob. 125. That is, insistence upon 
the full measure of a man's strict legal rights 
may work the greatest injury to others, un
less equity can aid. 

S U M N ER. See Sompnour. 

S U M PTUARY LAWS. Laws made for the 
purpose of restraining luxury or extrava
gance, particularly against inordinate expen

SUPER STATUTO D E  A RT I C U L I S  GLER I .  
A writ which lay against a sheriff o r  other 
officer who distrained in the king's highway, 
or on lands anciently belonging to the church. 

SUPER STATUTO FACTO P O U R  SENE· 
SCHAL ET MARSH A L  DE ROY,  ETC. A 
writ which lay against a steward or mar
shal f0'r holding plea in his court, or for tres
pass or contracts not made or arising within 
the king's household. Wharton. 

ditures in the matter of apparel, food, furni- SU PE R  STATUTO VERSUS SERVANTES 
ture, etc. ET LA B O RATO RES. A writ which lay 

SUN DAY. The first day of the week is des
ignated by this name ; also as the "Lord's 
Day," and as the "Sabbath." state v. Reade, 
98 N. J. Law, 596, 121 A. 288, .289. 

For Work of Necessity see "Necessity'." 

S U N D RY. Separate, divers, or various. 
Hammond v. State, 173 Ark. 674, 293 S. W. 
714, ·717. 

SU NSTRO KE. An inflammatory disease of 
the brain, bronght on by exposure to the too 
intense heat of the sun's rays, or to over
heated air. Gallagher v. Fidelity & Casualty 
Co. of New Y{}l'k, 163 App. Div. 556, 148 N. 
Y. S. 1016, 1017 ;  Mather v. London Guaran
tee & Accident Co., 125 Minn. 186, 145 N. W. 
963 ; Continental Casualty Co. v. Clark, 70 
Old. 187, 173 P. 453, L. R. A. 'l918F, 1007. 

SUO N OM I N E. Lat. In his own name. 

SUO P E R I C U LO.  Lat. At his own peril or 
risk. 

SUPELLEX. Lat. In Roman law. House
hold furniture. Dig. 33, 10. 

SU PER. Lat. Upon ; above ; over. 

SUPER A LTUM MARE. On the high sea. 
Hob. 212 ; 2 Ld. Raym. 1453. 

Super fidem chartarum,  mortuis testibus, erit 
ad patriam de necessitate recurrendu m .  Co. 
Litt. 6. The truth of charters is necessarily 
to be referred to a jury, when the witnesses 
are dead. 

SUPER-J U RARE. O,er-swearing. A term 
anciently used when a criminal endeavored 
to excuse himself by his own oath or the oath 
of one or two witnesses, and the crime object
ed against him was so plain and notorious 

against him who kept any servants who had 
left the service of another contrary to law. 

S U PER V I SU M  CORPO R I S. Upon view of 
the body. When an inquest is held over a 
body found dead, it must be 8uper visum, cor
pori8. 

SUPERA R E  RAT I O N ES. In old S'cotch law. 
To have a balance of account due to one ; to 
have one's expenses exceed the receipts. 

SU PERCARGO. In maritime law. A person 
specially employed by the ovvner of a cargo to 
take charge of and sell to the best advantage 
merchandise which has been shipped, and to 
purchase returning cargoes and to receive 
freight, as he may be authorized. 

SUPERF I C IA R I US. Lat. In the civil law. 
He who has built upon the soil of another, 
which he has hired for a number of years or 
forever, yielding a yearly rent. Dig. 43, 18, 
1. In other words, a tenant on ground-rent. 

S U PER F I C I ES. Lat. In the civil law. The 
alienation by the owner of the surface of the 
soil of all rights necessary for building on 
the surface, a yearly rent being generally 
reserved ; also a building or erection. San
dal'S' Just. Inst. (5th Ed.) 133. 

Superficies solo cedit. Whatever is attached 
to the land forms part of it. Gaius 2, 73. 

SuperfIua non nocent. Superfluities do not 
prejudice. Jenk. Cent. 184. Surplusage does 
not vitiate. 

SUPERFLUOUS LAN DS, in English law, are 
lands acquired by a railway company under . 
its statutory powerS', and not required f or 
the purposes of its undertaking. The com
pany is bound within a certain time · to s(-11 
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such lands, and, if it does not, they vest in 
and become the property of the owners of 
the adjoinillg lands. Sweet. 

SUPER FCETAT I O N. In medical jurispru
dence. The conception of a second embryo 
during the gestation of the first, or the con
ception of a child by a woman already preg
nant with another, during the time of such 
pregnancy. 

SU P E R I N DUCT I O. Lat. In the civil law. 
A species of obliteration. Dig. 28, 4, 1, 1. 

SUPER I NST I TUT I O N .  The institution of 
one in an cffice to which another has been 
previously instituted ; as where A. is admit
ted and instituted to a benefice upon one title, 
and B. is admitted and instituted on the title 
or presentment of another. 2 Oro. Eliz. 463. 

A church being full by institution, if a sec
ond institution is granted to the same church 
this is a superinstitution. Wharton. 

S U PE R I NTEND.  To have charge and direc
tion of ; to direct the course and oversee tha 
details ; to regulate with authority ; to man
age ; to oveTsee with the po,wer of direction ; 
tc take care of with autho,rity. Burrell En
gineering & Construction Co. v. Grisier, 111 
Tex. 477, 240 S. W. 899, 900 ; Booth v. State, 
179 Ind. 405, 100 N. E,. 5B3, 565, L. n. A. 
1915R, 420, Ann. Cas. 1915D, 987 ; State v. 
:b�irst State Bank of Jud, 52 N. D. 231, 202 N. 
W. 391, 402. 

SUPER I NTEND ENT. One who superintends 
or has the oversight and charge of some
thing with the power of direction ; a man
ager. Indiana Fibre Products 00. v. Cyclone 
Mfg. Co., 81 Ind. App. 682, 143 N. E. 169, 171. 

SUPER I NTEN D ENT R EG I STRAR. In Eng
lish law. An officer who superintends the 
registers of births, deaths, and marriages. 
There is one in eveFy poor-law union in Eng-
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-Superior courts. In English law. The 
courts of the highest and most extensive ju
risdiction, viz., the court of chancery and the 
three courts of common law, i. e., the queen's 
bench, nhe common pleas, and the exchequer, 
which sit at 'Vestminster, were commonly 
thus denominated. But these courts are now 
united in the supreme court of judicature. In 
American law. Courts of general or exten
sive jurisdiction, as distinguished from the 
inferior courts. As the ojJiaial style of a 
tribunal,  the term "superior court" bears a 
differfmt meaning in different states. In 
some it is a court of intermediate jurisdiction ' 
between the trial courts and the chief appel
late court ; elsewhere it is the designation of 
the ordinary nisi priu.s courts ; in Delaware 
it is the court of last resort. 

-Superior fel low servant. A term introduced 
intc the law of negligence, and meaning one 
higher in authority than another, and whose 
commands and directions his inferiors ar\, 
bound to respect and obey, thcugh engaged 
at the same manual work. Illinois Cent. R. 
Co. v. Ooleman, 22 Ky. Law Rep. 878, 59 S. 
W. 14 ; Knutter v. Telephone Co., 67 N. j, 
Law, 646, 52 A. 565, 58 L. R. A. 808. 

-Superior force. In the law of bailments and 
of negligence, an uncontrollable and irresisti
ble foree, of human agency, producing results 
which the person in question could not avoid ; 
equivalt>nt to the Latin phrase "'/.;"i8 major." 
See Vis. 

SU PER I O R I TY. In Scotch law. The ttomin
'fum dircctum of lands, without the profit. 
1 Forb. Inst. pt, 2, p. 91. 
SU PERNUMERA R I I .  Lat. In Roman law. 
Advocates who were not registered or en
rolled und did not belong to the college of 
advocates. 'Dhey were not attached to any 
local jurisdiction. See Statuti. 

land and Wales. 
' SUPERON ERAT I O. Lat. Surcharging a 

common ; i. e., putting in beasts of a num

SU PE R I O R, n. One who has a right to com- bel' or kind other than the right of common 
mand ; one who holds a su.perior rank. allows. 

SUPE R I O R, adj. Higher ; more elevated in 
rank or office. Possessing larger power. En
titled to command, influence, or control over 
another. 

In estates, some are superior to others. An 
estate entitled to a servitude or easement over 
another estate is called the "superior" or 
"dominant," and the other, the "inferior" or 
"servient," estate. 1 Bouv. Inst. no. 1612. 

In the feudul law, until the statute quia 
cmptores precluded subinfeudations, (q. 'V.,) 
the tenant who granted part of ihis estate to 
be held of and from hims(�lf as lord was called 
a "superior." 

-Su perior and vassal. In Scotch law. A 
feudal relaticn corresporiding with the Eng
lish " lord and tenant." Bell. 

-Su peroneratione pastu rre. A judicial writ 
that lay against him who was · impleaded in 
the county court for the surcharge of a com
mon with his cattle, in a case where he was 
formerly impleaded for it in the . same court, 
and the cause was removed into one of the 
superior c.ourts. 

SUPERPLUSAG I U M.  In old English law. 
Overplus ; surplus ; residue or tbalance. 
Bract. fol. 301 ; Spelman. 

SU P E RSEDE. To make void, inefficacious, 
or useless by superior power, or by coming in 
place of ; to set aside, render unnecessary, 
suspend, or stay. Taylor v. New York Tele
phone Co., 97 Misc. 160, 160 N. Y. S. 865 ; 
Chicago, R. I. & P. Ry. co. v. Holliday, 45 
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Olii. 536, 145 P. 786, 793 ; Dick v. King, 73 
Mont. 456, 236 ,P. 1093, 1095. 

Thus, it is , said that the proceedings of outlawry 
may be superseded by the entry of appearance be
fore the return of the exigent, or that the court 
would supersede a fiat in bankruptcy, if found to 
have been improperly issued. Brown. 

SUPERSED EAS. In Practice. The name of 
a writ containing a command to stay the. 
proceedings at law. 

An auxiliary process issued by an appel
late court, designed to supersede the enforce
ment of the judgment of the court below 
pending review thereof. 'ViU iams v. Bruffy, 
102 U. S. 249, 26 L. Ed. 135 ; Belzoni Land 
00. v. Robertson, 125 Miss. 338, 87 So. 669, 
671 ; Seaboard Air-Line Ry. Co. v. Horton, 
176 N. G. 115, 96 S. E. 954, 956 ; Stabler v. 
Porter, 72 Mont. 62, 232 P. 187, 188. 

Originally it was a writ directed to an of
ficer, commanding him to desist from enforc
ing the execution of another writ which ihe< 
was about to execute, or which might come in 
his hands. In modern times the term is of
ten used syncnymously with a "stay of pro
ceedings," and is employed to designate the 
effect of an act or proceeding which of itself 
snspends the enforcement of a judgment ; 
Dulin v. Coal 00., 98 Cal. 300, 33 P. 123. 

The only function of the writ of supersedeas is 
to restrain proceedings upon the judgment from 
which the appeal has been taken. Lickley v. Board 
of Education of Los Angeles County, 62 Cal. App. 
527, 217 P. 133, 134. 
SU PERST I T I O U S  USE. In English law. 
·When lands, tenements, rents, goods, or chat
tpls are given, secured, or appointed for and 
towards the maintenance of a priest or Cihap
lain to say mass, for the maintenance of a 
priest or other man to pray for the soul of 
any dead man in such a church or elsewhere, 
to have and maintain perpetual obits, lamps, 
torches, etc., to be used at certain times to 
help to save the souls of men out of purga
tory,-in such cases the king, by force of 
several statutes, is authorized to direct and 
appoint all such uses to such purposes as are 
truly charitable. Bac. Abr. "Charitable Us
es." �"the doctrine has no recognition in this 
country ; Appeal of Seibert, 18 Wkly. Notes 
Cas. (Pa.) 276 ; and a bequest to support a 
Catholic priest, and perhaps other uses void 
in Rngland, would not the considered as super
stit�ous uses. See Methodist Church v. Rem
ingto�, 1 Watts (Pa.) 225, 26 Am. Dec. 61 ; 
Harrison v. Brophy, 59 Krill. 1, 51 P. 883, 40 
L. R. A. 721. 

S U PE RV EN I N G  CAUSE. A new effective 
cause which, operating independently of any
thing else, becomes proximate cause of ac
cident. Chesapeake & O. Ry. Co. v. Crum, 

. 140 Va. 333, 125 S. E. 301, 304. 

SUPPLEMENTAL AFFIDAVIT' 

clear chance or supervening negligence, four 
conditions must coexist, to wit: (1) That the 
injured party has already come into a posi
tion of peril ; (2) that the injuring party then 
or thereafter becomes, or in the exercise of 
ordinary prndence ought to have become, 
aware, not only of that fact, 'but also that the' 
party in peril either reasonably cannot es
cape from it or apparently will not avail him
self of opportunities open to him for doing 
so ; (3) that the injuring party subsequently 
has the opportunity by the exercise of reason
able care to save the other from iharm ; and 
(4) that he fails to exercise such care. Fine 
v. Connecticut Go., 92 Conn. 626, 103 A. 901, 
902. 

See Last Clear Chance. 

SU PERV I SE. To oversee ; to superintend ;  
to inspect with authority: Hutchins v. City 
of Des Moines, 176 Iowa, 189, 157 N. W. 881, 
890 ; In re James, 97 Vt. 362, 123 A. 385, 387. 

SUPERV I SOR.  A surveyor or overseer ; a 
highway officer. Also, in some , states, the 
chief officer of a town ; one of a board of 
county officers. 

In a broad sense, one having authority 
over others, to superintend and direct. Caf
ferty Y. Southern Tier Pnb. Co., 226 N. Y. 87, 
123 N. E. 76, 77. 

SU PERV ISO RS O F  ELECT I O N.  ,Persons ap
pointed and commissioned by the United 
States circuit judges to supervise the regis
tratiOll of

' 
voters and the :holding of elections 

for representatives in congress' under Re,. St. 
§§ 20ll-20'31 ; repealw by the act of F'eb. 8, 
1894 (28 Stat. 36). 

. 

SU PERV I SO RY CONTROL. Control exer
cised by courts to compel inferior tribunals to 
act within their jurisdiction, to prohibit them 
from acting outside their jurisdiction, and 
to reverse their extrajurisdictional acts. 
State v. Superior Court of Dane County, 170 
Wis. 385, 175 N. W. 927, 928. 

SUPPLEM ENT, LETTERS O F. In Scotch 
practice. A process by which a party not re
siding within the jurisdiction of an inferior 
court may be cited to appear before it. Bell. 

SUPPLEM ENTAL. "That which is added to 
a thing to complete it." State v. Day, 189-
Ind. 243, 123 N. E. 402, 403 ; People ex reI. 
Astor Trust 00'. v. State Tax Commission, 174 
App. Div. 320, 160 N. Y. S. 854, 858. 

SU PPLEM ENTA L  ACT. One designed to im
prove an existing statute by adding some
thing thereto without changing the original 
text. First State Bank of Shelby v. Bot
tineau County Bank, 56 Mont. 363, 185 P. 
162, 164,. 8 A. L. R. 631 ; Edwards v. Stein, 
!M: N. J. Eq. 251, 119 A. 504, 507 . 

SUPERVEN I N G  N EG L I GENCE. 'l'hat situ- SUPPLEM ENTAL A F F I DAV I T. An affida
ations ma;\' com:� within the doctrine of last vit made in addition to a previous one, in 

BL.LAW DICT. (3n ED.)-l06 
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order to supply some deficiency in it. Callan . SUPPLI CAT I O. Lat. In the civil law. A 
v. IJukens, 89 Pa. 136. petition for pardon of a first offense ; also a 

SUPPLEM ENTAL ANSWER. One which 
was filed in chancery for the purpose of cor
recting, adding to, and explaining an answer 
already filed. Smith, Ch. Pl'. 334. French 
Y. Edwards, 9 Fed. Cas. 780 ; Yeatman v. Pa
trician, 144 Wash. 241, 257 P. 622, 624. 

S U PPLEM ENTAL B I LL. In equity pleading. 
A bill filed in addition to an original bill, 
in order to supply some defect in its original 
frame or structure which cannot he sup
plied by amendment. Story, Eq. PI. §§ 332-
338 ; Bloxham v. Railroad Co., 39 Fla. 243, 
:;2 So. 697 ; Schwab v. Schwab, 93 Md. 382, 
49 A. 331, 52 L. R. A. 414 ; Thompson v. 
Railroad Co. (C. C.) 119 F. 634 ; Butler v. 
Cunningham, 1 Barb. (N. Y.) 87 ; Bowie v. 
Minter, 2 Ala. 411 ; ,Bartee v. Matthews, 212 
Ala. 66,7, 103 So. 874, 876. A supplemental 
hill in the nature of a bill of review cannot 
be entertained unless new facts perthient 
to the litigation are alleged which were un
known to the complainants at the date of the 
original decree ; City of Omaha v. Redick, 
63 F. 1, 11 o. C. A. 1, 27 U. S. App. 204. 

SUPPLEM E NTAL C LA I M . · A further claim 
which was filed when further relief was 
�ought after the bringing of a claim. Smith, 
Ch. Pro 655. 

SUPPLEMENTA L COM PLA I NT. Under the 
codes of practice obtaining in many of the 
states, this name is given to a complaint filed 
in an action to bring to the notice of the 
court and the oppo�ite party matters occur
ring after the commencement of action and 
which may affect the rights asserted. Pouder 
v. Tate, 132 Ind. 32:7, 30 N. E. 880 ; Plumer 
v. McDonald Lumber Co., 74 Wis. 137, 42 N. 
W. 250 ; Young v. Matthew Turner Co., 168 
Cal. 671, 143 P. 1029, 1030. 

SU PPLE M ENTAL PLEAO I NG. A "supple
mental pleading," has reference to the insert
ing of allegations of material facts, which 
occurred after the original pleading was 
served, or of which the pleader at that time 
had no knowledge. Fisher v. Bullock, 198 
N. Y. S. 538, 540, 204 App. Div. 523. 

S U PPLEMENTARY PROCEE D I NGS. Pro-
ceedings supplementary to an execution, di
rected to the discovery of the debtor's proper
ty and its application to the debt for which 
the execution is: issued. They are purely stat
utory, they ' are in the nature of a cre�itor's 
bill for the collection of a judgment or tft:X:, 
and are proceedings in personam and not in 
rem. In re Maltbie, 223 N. Y. 227, 119 N. E. 
389, 391. 

. 

SU PPLETORY OATH. See Oath. 

SU PPLIANT. The actol" in, or .party pre
ferring, a petition' of right� 

petition for reversal of judgment ; also equiv
alent to "duplicatio," which corresponds to 
the common law rejoinder. Calvin. 

SUPPL I CAV I T. In English law. A writ is
suing out of the king's bench or chancery for 
taking sureties of the peace. It is commonly 
directed to the justices of the peace, w'hen 
they are averse to acting in the affair in their 
judicial capacity. 4 BI. Comm. 253. 

S U PP L I C I U M .  Lat. In the civil law. Pun
ishment ; corporal punishment for crime. 
Death was called "ultimum. supplici1tm," the 
last or extreme penalty. 

SUPPLI ES. In English law. The "supplies" 
in parliamentary proceedings Signify the 
sums: of money which are annually voted by 
the house of commons for the maintenance 
of the crown and the various public services. 
Jacob ; Brown. 

Means of provisiOllr or relief ; stores ; 
available aggregate of things needed or de
manded in amount sufficient for a given use 
or purpose ; accumulated stores reserved for 
distribution ; sufficiency for use or need ; a 
quantity of something supplied or on hand. 
Northern Pac. Ry. Co. v. Sanders County, 66 
Mont. 608, 214 P. 596, 599. 

In connection with building contracts this 
term is used to designate things other than 
labor, which are consumed in, but do not be
come a physical part of, the structure and 
is distinguished from the word "materials," 
generally used to designate those things 
which do become a physical part of the struc
ture. Hurley-Mason Co. v. American Bond
ing Co., 79 W'ash. 564, 140 P. 575, 576, L. 
R. A. 1915B, 1131, Ann. Cas. 1916A, 948. 

S U PP LY, COM M I SS I O N E RS O F. Persons 
appointed to levy the land-tax in Scotland, 
and to cause a valuation roll to be annually 
made up, and to perform other dhties in their 
respective counties. Bell. ' 

SU PPLY, CO M M I TT E E  O F. In English law. 
All bills which relate to the public income or 
expenditure must originate with the house 
of commons, and all bills authorizing expen
diture of the public money are based upon 
resolutions moved. in a committee of supply, 
whiCh is always a committee of the whole 
house. Wharton. 

SUPPORT, 'V. To &upport a rule or order 
is to argue in answer to the arguments of 
the party who has shown cause against a rule 
or order nisi. 

To provide a means of livelihood ; to- sus
tain, to furnish with. funds or means for 
maintenance, to maintain. Board of Com'rs 
of Logan County v. State, 122 Oklo 268, 254 
P. 710, 711 ; In re Neil's E&tate, l,91 N. Y. S. 
362, 366, 117 Misc. 498 ; 

'
State v. Clausen, 

85 Wash. 260, 148 P. ;28, 31; Ann. " Cas. 1916B; 
SlO� 

BL.LAw DICT. (3D ED.) 
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"SupPOrt" also means to vindicate, to main
tain, to defend, to '  uphold with aid or counte
nance. U. S. v. Schulze (D. O.) 253 F. 377, 
379. 

SlJPB,EME COURT 

SUPRA. ·Lat. Above ;  upon. This word oc
curring by itself in a book refers the. reader 
to a previous Pllrt of the book, ' U1\:e "alfl,te ;" 
it is also the initial word of several Latin ' 

SUPPO RT, n. That which furnishes a live-
phrases. 

lihood ; a source or means of living ; sub- SUPRA PROTES,T. See Protest. 
sistence, sustenance, or living. Great We&t
ern Power Co. of Oalifornia v. Industrial Ac
cident Commission of Oalifornia, 191 Oal. 
424, 218 P. 1009, 1014 ; Paquin, Limited, v. 
Westervelt, 93 Oonn. 513, 106 A. 766, 767. 

In a broad sense the term includes all such 
means of living as would enable one to live 
in the degree of comfort suitable and ' be
coming to his station of life. Benjamin F. 
Shaw 00. v. Palmatory, 105 A. 417, 419, 7 
Boyce (Del.) 197. It is said to include any
thing requisite ' to housing, feeding, clothing, 
health, proper recreation, vacation, traveling 
expense, or other proper cognate purposes. 
In re Vanderbilt's Estate, 223 N. Y. S. 314, 
316, 129 Misc. 605 ; and proper care, nursing, 
and medical attendance in sickness, and suit
able burial at death. McKnight v. Mc
Knight, 212 Mich. '318, 180 N. W. 437, 442. 

The right of support is an easement con
sisting in the privilege of resting the joists 
or beams of one's house upon, or inserting 
their ends into, the wall of an adjoining house 
belonging to .another owner. It may arise ei
ther from contract or prescription. 3 Kent, 
Oomm. 436. 

SUPRA-RI PAR I A N .  Upper riparian ; high
er up the stream. This term is applied to 
the estate, rights, or duties of a riparian pro
prietor whose land is situated at a point near
er the source of the stream than the estate 
with which it is compared. 

Suprema potestas seipsam dissolve!re potesta 
Supreme power can dissolve itself. Bae. 
Max. 

S U P R EMACY. The state of being supreme, 
or in the highest station of power ; paramount 
authority ; sovereignty ; sovereign power. 

Act of Su premacy 

The English statute 1 Eliz. c. 1, whereb�T 
the supremacy and autonomy of the crown in 
spiritual or ecClesiastical matters was de
clm'ed and established. 

Oath of Supremacy 

An oath to uphold the supreme power of 
the kingdoin of J<Jnglalld in the person of the 
reigning sovereign. 

Support also Signifies the right to have SUPREME.  Superior to aU other things. 
one's ground supported so that it will not 
cave in, when an adjOining owner makes an 
excavation. This support is of two kinds, 
lateral and subjacen.t. Lateral support is the 
right of land to be supported by the land 
which lies next to it. Subjacent support is 
the right of land to be supported by the land 
which lies under it. 

SUPREME CO U RT • .  A court of high powers 
and extensive jurisdiction, existing in most 
of the states. In some it is the official stvle 
of the chief appellate court or court of l;st 
resort. In others (as New Jersey and New 
York) the snpreme court is a court of general 
original j urisdiction, possessing also (in New 
York) some appellate jurisdiction, but not the 
court of last resort. SUPPRESS. To put a stop to a thing actu

ally existing ; to prohibit, put down, or end 
by force. State v. Mtlstachia, 152 La. 821, 94 -Supre m e  court of errors. In American law. 
So. 408, 409. An appellate tribunal, and the court of last 

SU PPRESS I O  VER I .  Lat. Suppression or 
concealment of the truth. "It is a rule of 
equity, as well ' as of law, that a s11,ppresslo 
veri, is equivalent to a suggestio falsi ; and 
where either the suppression of the truth or 
the suggestion of what is false can be proved, 
in a fact material to the contract, t.be party 
injured may have relief against the con
tract." Fleming v. Slocum, 18 Johns. (N. Y.) 
405, '9 Am. Dec. 224 ; Turney v. Avery, 92 
N. J. Eq. 473, 113 A. 710. 

Suppressio veri, expressio falsi .  Suppression 
of the truth is [equivalent to] the expression 
of what is false. Addington v. Allen, 11 
""'end. (N. Y.) 374, 417. 

resort, in the state of Connecticut. 

-Su p reme cou rt of the United States. The 
court of last resort in the. federal judicial sys
tem. It is vested by the constitution with 
original jurisdiction in all cases affecting am
bassadors, public ministers, and consuls, and 
those in which a state is a party, and appel
late jurisdiction over all other cases within 
the judicial power of the United States, both 
as to law and fact, with such exceptions 
and under such regulations as congress may 
make. Its appellate powers extend to the sub
ordinate federal courts, and also (in certain 
cases) to the supreme courts of the several 
states. The court is composed of a chief jus
tice and eight associate justices. 

Suppressio veri ,  suggestio falsi .  Suppression -Su p reme j udicial cou rt. In American law. 
of the truth- is [equivalent to] the ·suggestion An appellate tribunal, and the court of last 
of what is false. Paul v. Hadley, 23 Barb. resort, in the states of Maine, Massa(:husettsl 
(�. Y.) 521, 525. and New Hampshire. 



SUPREME COURT OF JUnICATUltE 

SUPREME C O U RT O F  J U D I CATU RE. The 
court formed by the English judicature act, 
1873, (as modified by the judicature act, 1875, . 
the appellate jurisdiction act, 1876, and the 
judicature acts of 1877, 1879, and 1881,) in 
substitution for the various superior courts 
of law, equity, admiralty, probate, and di
vorce, existing when the act was passed, in
cluding the court of appeal in chancery and 
bankruptcy, and the exchequer chamber. It 
consists of two permanent divisions, viz. , a 
COUl·t · of original jurisdiction, called the "high 
court of justice," and a court of appellate j u
risdiction, called the "court of appeal." Its 
title of "supreme" is now a misnomer, as the 
superior appellate jurisdiction of the house 
of lords and privy council, which was original
ly intended to be transferred to it, has been 
allowed to remain. Sweet. 

H ig h  Court of J ustice 

That branch of the English supreme court 
of judicature (q. 'V.) which exercises (1) the 
original jurisdiction formerly exercised by the 
court of chancery, the courts of queen's bench, 
common pleas, and exchequer, the courts of 
probate, divorce, and admiralty, the court of 
common pleas at Lancaster, the court of pleas 
at Durham, and the courts of the judges or 
commissioners of assize ; and (2) the appel
late jurisdiction of such of those courts as  
heard appeals from inferior courts. Judica
ture act, 1873, § 16. 

S U P R E M E  POWER. The highest authority 
in a state, all other.powers in it 'being inferior 
thereto. Ruth. Nat. L. h. 2, c. 4 , . p. 67. 

SUPREM US. Lat. Last ; the last. 

Sup re m us est quem nemo sequitur. He is last 
whom no one follows. Dig. 50, 16, 92. 

SUR.  Fr. On ; upon ; over. In the titles 
of rea! actions "sttr" was used to point out 
what the writ was founded upon. Thus, a 
real action brought by the owner of a rever
sion or seigniory, in certain cases where his 
tenant repudiated his tenure, was called "a 
writ of right sttr ilisclaimer." So, a writ of 
entry sur ilisseisin was a real action to recov
er the possession of land from a disseisor. 
Sweet. 

SUR C U I  ANTE D I V O RT I  U M .  See Cui Ante 
Divortium. 

S U R  C U I  I N  V I TA. A writ that lay for the 
heir of a woman whose husband had aliened 
her land in fee, and she had omitted to bring 
the writ of cui in vita for the recovery there
of ; in which case her heir might have this 
writ against the tenant after her decease. 
Cowell. See Cui in Vita. 

SU R D I SOLA I ME R. A writ in the nature of 
a .writ of right brought by the lord against a 
tenant who had disclaimed his tenure, to re-
cover the land. 

. . . 
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S U R  M O RTGAGE. Upon a mortgage. II; 
some states the method of enforcing the se
curity of a mortgage, upon default, is by a 
writ of "scire facias S1tr rrwrtgage," which 
requires the defendant (mortgagor) to sho\y 
cause why it should not be foreclosed. 

SURCHARGE, n. An overcharge ; an exac
tion, impost, or incumbrance beyond what is 
just and right, or beyond one's authority or 
power. "Surcharge" may mean a second or 
further mortgage. Wharton. 

S U RCHARGE, v. To put more cattle upon a 
common than the herbage will sustain or than 
the party has a right to do. 3 Bl. Comm. 
231. 

I n  Equity Practice 

To show that a particular item, in favor 
of the party surcharging, ought to have been 
included, but was not, in an account which is 
alleged to be settled or complete. To prove 
the omission of an item from an account 
which is before the court as complete, which 
should be inserted to the credit of the party 
surcharging. Story, Eq. Jur. § 525 ; 2 Ves. 
565 ; Perkins v. Hart, 11 Wheat. (U. S.) 237, 
6 L. Ed. 463 ; Dempsey v. IV[cGinnis, 203 Mo. 
App. 494, 219 S. 'V. 148, 150. See, also, In 
re Kenny (D. C.) 269 F. 54, 57. 

I n  General 

-Second surcharge. In English law. The 
surcharge of a common a second time, by the 
same defendant against whom the common 
was before admeasured, and for which the 
writ of seconil s llJrcharge was given by the 
statute of Westminster, 2. 3 Bl. Comm. 239. 

-Su rcharge and falsify. This phrase, as used 
in the courts of chancery, denotes the liberty 
which these courts will occasionally grant to  
a plaintiff, who disputes an account which 
the defendant alleges to be settled, to scru
tinize particular items therein without opel1-
ing the entire account. The showing an item 
for which credit ought to have been given, 
but was not, is to surcharge the account ; 
the proving an item to have been inserted 
wrongly is to falsify the account. Brown. 
See Philips v. Belden, 2 Edw. eh. (N. Y.) 2� : 
Rehill v. McTague, 114 Pa. 82, 7 A. 224, 60 
Am. Rep. 341 ; Kennedy v. Adickes, 37 S. C. 
174, 15 S. E. 922 ; Shores-Mueller Co. v. Bell, 
21 Ga. App. 194, 94 S. E. 83, 84. 

S U R D US. Lat. In the civil law. Deaf ; a 
deaf person. Inst. 2, 12, 3. Surilus et muttts, 
a deaf and dumb person. 

SUREN'CHERE. In French law. A party 
desirous of repurchasing property at auction 
before the court, can, by offering one-tenth 
or one-sixth, according to the case, in addi
tion to the price · realized at th� sale, oblige 
the property to be' put up once more at auc
non. This bid upon a. bid is called a "8uren
chere.'" Arg. Fr. Mere. Law, 515. 
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SU RETY. A person who binds 'himself for 
the payment of a sum of money, or for the 
performance of something else, for another. 
See Di·bert v. D'Arcy, 248 Mo. 617, 154 S. W. 
1116; 1129 ; Ensign v. Dunn, 181 Mich. 456, 
148 N. W. 343, 344. 

One who at the request of another, and for 
the purpose of securing to him a benefit, be
comes responsible for the performance by the 
latter of some act in favor of a third person, 
or hypothecates property as seeurity therefor. 
Civ. Code Cal. § 2831 ; Civ. Code Dak. § 1673 
(Comp. Laws N. D. 1913, § 6675 ; Rev. Code 
S. D. 1919, § 1498) ; Tllayer v. Braden, 27 Cal. 
App. 435, 150 P. 653, 655. 

A person who, being liable to pay a debt 
or perform an obligation, is entitled, if it 
is enforced against him, to be indemnified by 
some other person who ought himself to have 
made payment or performed before the sure4 
ty was compelled to do so. Smith v. Shelden, 
35 Mich. 42, 24 Am. Rep. 529. And see Young 
v. Mc]�adden, 125 Ind. 254, 25 N. -E. 284 ; "Vise 
v. Miller, 45 Ohio St. 388, 14 N. E. 218 ; O'Con
or v. Morse, 112 Cal. 31, 44 Pac. 305, 53 Am. 
St. Rep. 155 ; Hall v. Weaver (C. C.) 34 F. 
106 ; Mellette Farmers' Elevator Co. v. H. 
Poehler Co. (D. C.) 18 F.(2d) 430, 431 ; Bright 
v. Mack, 197 Ala. 214, 72 So. 433, 436. 

A surety and guarantor have this in common, 
that . they are both bound for another person ; yet 
there are points of difference between them. A 
surety. is usually bound with his principal by the 
same instrument, executed at the same time and on 
the same consideration. He is an original promisor 
and debtor from the beginning, and is 1.eld ordinarily 
to every known default of his principal. On the 
other hand, the contract of guarantor is his own 
separate undertaking, in which the principal does 
not join. It is usually entered into before or after 
that of the principal, and is often founded on a 
separate consideration from tbat supporting tbe con
tract of the principal. Tbe original contract of the 
principal is not tbe guarantor's contract, and tbe 
guarantor is not bound to take notice of its . non
performance. The surety joins in tbe same promise 
as his principal and is primarily liable ; tbe guar
antor makes a . separate and individual promise and 
is only secondarily liable. His liability is contingent 
o'n the default of his principal, and he only becomes 
. absqlutely liable when such default takes place and 
be is notified thereof. Georgia Casualty Co. v. Dixie 
Trust & Security Co., 23 Ga. App. 447, 98 S.  E. 414, 
416 ; Stifel Estate Co. v. Cella, 220 Mo. App. 657, 
291 S. W. 515, 518 ; Sbores-Mueller Co. v. Palmer, 
141 Ark. 64, 216 S. W. 295, 297 ; Anderson v. Border, 

'75 Mont. 516, 244 P. 494, 498 ; Young v. Merle & 
Heaney Mfg. Co., 184 Ind. 403, 110 N. E. 669, 671 ; 
Farmers' & Merchants' Nat. Bank of Comancbe v. 
Lillard Milling Co. (Tex. Civ-. App.) 2.10 S. W. 260, 
261 ; Ricketson v. Lizotte, 90 vt. 386, 98 A. 801. 

A surety is an insurer of the debt or obligation ; 
a guarantor is an insurer of the solvency of tbe 
principal debtor . or of his ability to pay. Saint v. 
'Wheeler, 95 Ala. 362, 10 So. 539, 36 Am. St. Rep. 
210 ; Notes to Deering v. Mortell, 16 L. R. A. (N. S .)  
365 ; McClain v. Georgian Co. ,  17  Ga.  App. 648, 87  S.  
E.  1090 ; Bishop v.  Currie-McGraw Co. ,  133 Miss. 
517, 97 So. 886, 889. 

\Vhere a contract defines a time wben tbe promisor 
is to assume liability for a debt, his obligation is 

that of surety ; but, where there is no time flxed, 
the obligation Is general and merely that of guar

anty. Homewood People's Bank v. Hastings, 263 Pa. 

260, 106 A. 308, 309. 
·SURETY COM PANY. A company, usually in
corporated, whose business is to assume the 
responsibility of a surety on the bonds of of
ficers, trustees, executors, guardians, etc., in 
consideration of a fee proportioned to the 
amount of the security required. 

SURETY I NSU RANCE. This phrase is gen
erally used as synonymous with "guaranty 
insurance." People v. Potts" 264 Ill. 522, 106 
N. E. 524, 528. 

SUR ETY OF T H E  PEACE. Surety of the 
peace is a species of preventive justice, and 
consists jn obliging those persons whom there 
is a prohable ground to suspect of future mis
behavior, to stipulate with, and to give full 
assurance to, the public that such offense as 
is apprehended shall not take place, by find
ing pledges or securities for keeping the 
peace, or for theh' good behavior. Brown. 
See Hyde v. Greuch, 62 Md. 582. 

SU RETYSH I P. The contract of suretyship 
is that whereby one obligates himself to pay 
the debt of another in consideration of credit 
or indulgence, or other benefit given to his 
principal, the principal remaining bound 
therefor. It differs from a guaranty in this : 
that the consideration of the latter is a ben
efit flowing to the guarantor. Civ. Code Ga. 
1910, § 3538 ; Brock Candy Co. v. Craton, 33 
Ga. App. 690, 127 S. E. 619, 620 ; Loewenherz 
v. Weil, 33 Ga. App. 760, 127 S. E. 883, 885. 
See Surety. 

A contract of suretyship is a contract 
whereby one person engages to be answera
ble for the debt, default, or miscarriage or 
another. Pitm. Princ. & Sur. 1, 2 ; Scandi. 
navian-American Bank of Fargo v. Westby, 
41 N. D. 276, 172 N. W. 665, 670. 

An accessory promise by which a person 
binds himself for another already bound, and 
agrees with the creditor to satisfy the obliga
tion, if the debtor does not. Civ. Code La. art . 
3035 ; Hope v. Board, 43 La. Ann. 738, 9 So. 
754. 

A lending of credit to aid a principal hav
ing insufficient credit of his own ; the Olle 
expected to pay, having the primary obliga
tion, being the "principal," and the one bound 
to pay, if the principal does not, being the 
"surety." Rollings v. Gunter, 211 Ala. 671, 
101 So. 446, 448. 

In contracts of "indemnity" against liability, the 
engagement is to indemnify another against liabil
ity on some obligation which be has incurred, or 
is about to incur, to a third person, and is not, as 
i n  "suretyship," a p·romise to one to whom another' 
is answerable ; in the former there is direct privity 
between the promisor and promisee and no debt 
owing by the third person to the promisee and the 
promisee has no remedy against the third person, 
whereas in the latter both principal and surety are 
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bound to answer to the promisee. 
Tralles (Mo. App.) 253 S. W. 406, 409. 

MCManus v. Health, 108 Ky. 769, 57 S. W. 501, 50 L. R. 

For the distinctions between "suretyship" 
and "guaranty," see Guaranty, n. 

SU R FACE. This term, when used in law, is  
seldom, if ever, limited to mere geometrical 
superficies, Clinchfield Coal Corporation v. 
Compton, 148 Va. 437, 139 S. E. 308, 312, 55 
A. L. R. 1376, although when used without 
any qualifying phrase in a deed, it ordinarily 
signifies only the superficial part of land, 
Drummond v. White Oak Fuel Co., 104 W. Va. 
368, 140 S. E. 57, 58, 56 A. I.1. R. 303. And 
when employed in connection with mining, it 
usually means that part of the earth or geo
logic section lying over the minerals in ques
tion, unless the contract or conveyance other
wise defines it. Marquette Cement l\Iining 
Co. v. Oglesby Coal Co. (D. C.) 253 F; 107, 111. 
Thus, where the surface is granted to one and 
the underlying coal to another, the "surface" 
includes the soil and waters which lie above 
and are superincumbent on the coal. Clinch
field Coal Corporation v. Compton, .148 Va. 
437, 139 S. E. 308, 312, 55 A. L. R. 1376. Nev
ertheless, a conveyance of the "surface," ex
cept the oil and gas rights in the land, may be 
deemed, under certain circumstances, to con
stitute a conveyance of all the land (including 
coal deposits), except only the oil and gas 
rights specifically reserved. Ramage v. South 
Penn Oil Co., 94 W. Va. 81, 118 S. E. 162, 171, 
31 A. L. R. 1509. 

The term "surface," when used as the subject of a 
conveyance, is not a definite one capable of a defini
tion of universal application, but is susceptible of 
limitation according to the intention of the parties 
USing it ; and in determining its meaning, regard 
may be had, not only to the language of the deed in 
Which it occurs, but, also to the situation of the 
parties, the business in whiCh they were engaged, 
and to the substance of the transaction. Ramage v. 
South Penn Oil Co., 94 W. Va. 81, 118 S. E. 162, 171, 
31 A. L. R. 1509. 

S U R FACE WATE RS. See Water. 

SURGEON.  One whose profeSSion or occu
pation is to cure diseases or injuries of the 
body by manual operation ; one who prac
tices surgery ; Webster, Dict. ; whiCh is ther
apy of a distinctly operative kind, such as cut
ting · operations, the reduction and putting 
up of fractures a:Qd dislocations and similar 
manual forms of treatment ; Napier v. 
Greenzweig (C. C. A.) �"56 F. 196, 197. 

Popularly, one possessing particular knowl
edge and skill to correct and relieve some 
unnatural condition of the human body. 
Maupin v. Southern Surety Co., 205 Mo. App. 
81, 220 S. W. 20, 21. One whose occupation 
is to cure local injuries or disorders, wheth
er by manual operation, or by medication . and 
constitutional treatment. See Smith v. Lane, 
24 Hun (N. Y.) 632 ; Stewart v. Raab, 55 Minn. 
20, 56 N. : W. 256 ; Nelson v. State Board of 

A. 383 ; Surgery. 

SURGERY. The art or practice of healing 
by manual operation ; that branch of medi
cal science which treats of mechanical oi' op
erative measures for healing diseases, de
formities or injuries. State v. Eustace, i17 
Kan. 746, 233 P. 109, 110 ; Maryland Casual
ty Co. v. McCallum, 200 Ala. 154, 75 So. 902, 
904. Therapy of a distinctly operative kind. 
such as cutting operations, the reduction and 
putting up of fractures and dislocations and 
similar manual forms of treatment. Napier 
v. Greenzweig (C. C. A.) 256 F. 196, 197. As 
used in statutes, the term does not include 
osteopathy. Rev. St. Mo. 1919, § 9202 (Mo. 
St. Ann. § 13514) ; Le Grand v. Security Ben
efit Ass'n, 210 Mo. App. 700, 240 S. W. 852, 
853. See, also, State v. Eustace, 117 Kan. 746, 
233 P. 109, 110 ; Ex parte Rust, 35 Cal. ApI). 
422, 169 P. 1050. 

The practice of medicine, in contradistinction to 
the practice of surgery, denotes the treatment of 
disease by the administration of drugs or other san
ative substances. There cannot be a complete sep 
aration between the practice of medicine and sur
gery ; the principles of both are the same through
out, and no one is qualified to practice either who 
does not properly understand the fundamental p rin
ciples of both. 

S U RG I CAL O P E RAT I ON.  An act or series 
of acts performed on a patient's body by a 
surgeon to produce a cure. Hartford' Lin 
Stock Ins. Co. v. McMillen (C. C. A.) 9 F. (2d\ 
961, 962. 

SURM I SE. Formerly where a defendant  
pleaded a local custom, for instance, a cus
tom of the city of London, it was necessary 
for him to "surmise," that is, to suggest that 
such custom should be certified to the court 
by the mouth of the recorder, and without 
such a surmise the issue was to be tried by 
the 'country as other issues of · fact are. 1 
Burrows, 251 ; Vin. Abr. 246. 

Something offered to a court to move it to 
grant a prohibition, audita querela, or other 
writ grantable thereon. Jacob. 

I n Ecclesiastical Law 

An allegation in a libel. A collateral sur
mise is a surmise of some fact not appearing 
in the libel. Phillim. Ecc. Law, 1445. 

SUR NAME. The family name ; the name 
over and above the Christian name. The part 
of a name which is not given in 'baptism ; the 
last name ; the name common to all member:; . 
of a family. A patronymic. Riley v. Litch
field, 168 Iowa, 187, 150 N. W. 81, 83, Ann, 
Cas. 1917B, 172. 

SU RP L I CE FEES. In English ecclesiastical 
law. Fees payable on ministerial offices of 
the church ; such as baptisms. funerals, mar
riages, etc. · 
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SURPLUS. That which remains of a fund 
appropriated for a particular pu,rpose ; the 
remainder of a thing ; the overplus ; the res
idue., See Boviard Supply Co. v. American 
Nat. Bank, 123 Okl. 245, 253 P. 92, 94 ; Smith 
v. Cotting, 231 Mass. 42, 120 N. E. 177, 181 ; 
People's F. Ins. Co. v. Parker, 35 N. J. Law, 
517 ; Towery v. McGaw (Ky.) 56 s. ,V. 727 ; 
Appeal of Coates, 2 Pa. 137 ; 18 Ves. 466. 

The " surplus" of a corporation may mean 
either the net assets-of the corporation in ex
cess of all liabilities including capital stock, 
Phillips v. U. S. (D. C.) 12 F.(2d) 598, 600, or 
what remains after making provisions for all 
liabilities of every kind, except capital stock. 
Insurance Co. of North America v. McCoach 
(C. O. A.) 224 F. 657, 658. The term is also 
defined as the residue of assets after defray
ing liabilities ; Douglas v. Edwards (C. C. A.) 
298 F. 229, 237 ; Cochrane v. Interstate pack
ing Co., 139 Minn. 452, 167 N. W. 111, 113 ; 
the excess of net assets over the face value 
of the stock ; Sexton v. C. L. Percival Co., 189 
Iowa, 586, 177 N. W. 83, 86 ; the excess of 
gross assets over the outstanding capital 
stock, without deducting debts or liabilities ; 
State v. State Tax Commission ex reI. Mar
quette Hotel Inv. Co., 282 Mo. 213, 221 S. W. 
721, 722 ; and as  the accumulation of moneys 
or property in excess of the par value of the 
stock ; People ex reI. McClure Publications 
v. Purdy, 161 App. Div. 541, 146 N. Y. S. 646 ; 
Small v. Sullivan, 245 N. Y. 343, 157 N. E. 261, 
263. 

There is a sharp distinction betwe-en the "sur
plus," as of a bank, and undivided profits. Surplus, 
like the capital stock, constitutes the working capital 
of the bank and is, in addition, a fund for the pro
tection of the depositors. (First Nat. Bank v. Moon, 
102 Kan. 334, 170 P. 33, 34, L. R. A. 1918C, 986.) The 
"undivided profits" constitute a temporary fund 
changing in size from day to day and carried only 
until dividend periods when it is distributed to the 
stockholders or transferred to the permanent sur
plus. It is the fund from which the expenses and 
losses of the bank are paid. Sarles v. Scandinavian 
American Bank, 33 N. D .  40, 156 N. W. 556, 557. See, 
also, Will cuts v. Milton Dairy Co., 48 S. Ct. 71, 72, 
2.75 U. S.  215, 72 L. Ed. 247 ; State ex reI. Payne v. 
Exchange Bank of Natchitoches, 147 La. 25, 84 So. 
481, 482. 

' 

As to surplus "Earnings," "Profits," and 
"Water," see those titles. 

SURPLUSAGE. Extraneous, impertinent, 
superfluous, or unnecessary matter. In re 
Wolcott's Estate, 54 Utah, 165, 180 P. 169, 
170, 4 A. L. R. 727. 

I n  Accounts 

A greater disbursement than the charge of 
the accountant amounts unto. In another 
sense, the remainder or overplus of money 
left. Jacob. A balance over. 1 Lew. 219. 

I n  Pleading  

Allegations of matter wholly foreign and 
impertinent to the cause. All matter beyond 

SUB,PB.ISE 

the circumstances necessary to constitute the 
action. 5 East 275 ; Allaire v. Ouland, 2 
Johns. Cas. (N. Y.) 52 ; Kottwitz v. Bagby, 16 
Tex. 656 ; Buchanan v. Jencks, 38 R. I. 443, 
96 A. 307, 311, 2 ,A. L� R. 986 ; State v. White
house, 95 Me. 179, 49 A. 869 ; Adams v. Cap
ital State Bank, 74 Miss. 307, 20 So. 881 ; 
Bradley v. Reynolds, 61 Conn. 271, 23 A. 928. 
Any allegation without which the pleading 
would yet be adequate. Mathews v. U. S. (C. 
C. A.) 15 F.(2d) 139, 142 ; S,tate v. Williams, 
94 Vt. 423, 111 A. 701, 708 ; Johnson v. Bid
dle (0. C. A.) 12 F.(2d) 366, 369 ; People v. 
Osborne, 278 Ill. 104, 115 N. E. 890, 891. 

Surplusag ium non nocet. Surplusage does no 
harm. 3 Bouv. lnst. no. 2949 ; Broom, Max. 
627. 

S U R P R I SE. 
In Equity Practice 

The act by which a party who is entering 
into a contract is taken unawares, by which 
sudden confusion or perplexity is created, 
which renders it proper that a court of equity 
should relieve the party so surprised. 2 
Brown, Ch. 150. 

The situation in which a party is ,placed 
without any default of his own, which will 
be injurious to his interests. Rawle v. Skip
with, 8 Mart. N. S. (La.) 407. 

Anything which happens without the agen
cy or fauLt of the party affected by it, tending 
to disturb and confuse the j udgment, or to 
mislead him, of which the opposite party 
takes an undue advantage, is in equity a sur
prise, and one species of fraud for which 
relief is granted. Code Ga. 1882, § 3180 (Civ. 
Code 1910, § 4631). And see Turley v. Taylor, 
6 Baxt. (Tenn.) 386 ; Gidionsen v. Union De
pot R. Co., 129 Mo. 392, 31 S. W. 800 ; Fret
well v. Laffoon, 77 Mo. 27 ; Heath v. S cott, 
65 Cal. 548, 4 Pac. 557 ; Zimmerer v. 'Fremont 
Nat. Bank, 59 Neb. 661, 81 N. W. 849 ; Thomp
son v. Connell, 31 Or. 231, 48 P. 467, 65 Am. 
St. Rep. 818. 

There does not seem anything technical or peculiar 
in the word "surprise," as used in courts of equity. 
Where a court of equity relieves on the ground of 
surprise, it does so upon the ground that the party 
has been taken unawares, and that he has acted 
without due deliberation, and under confused and 
sudden impressions. 1 Story, Eq. Jur. § 120, note. 
But Jeremy, Eq. Jur. 366, 383, note, seems to think 
that the word surprise is a technical expression, and 
nearly synonymous with fraud. It is sometimes used 
in this sense when it is deemed presumptive of, 
or approaching to, fraud. 1 FonbI. Eq. 123 ; 3 Ch. 
Cas. 56, 74, 103, 114. 

I n  Law 

As a ground for a new trial, that situation 
in which a party is unexpectedly placed with
out default on his part, which will work in
jury to his interests. State v. Price, 131 S. 
E. 710, 711, 100 W. Va. 699. He must show 
himself to have been diligent at every stage 
of the proceedings ; Henderson v. Hazlett, 75 
W. Va. 255, 83 S. E.

' 
907, 908 ; and that the 
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event was one which ordinary prudence could 
not have guarded against ; Cupples v. Zupan, 
35 Idaho, 458, 207 P. 328, 329 ; Rudin v: Lu
man, 53 Cal. App. 212, 199 P. 874, 877. 

A situation, status, or result produced, hav
ing a substantive basis of fact and reason, 
from which the court may justly deduce, as 
a legal conclusion, that the party will suffer 
a judicial wrong if not relieved from his mis
take. Levy v. Caledonian Ins. Co. (D. C.) 226 
F. 336, 337. 

The general rule is that when a party or his coun
sel is  "taken by surprise," in a material point or 
circumstance which could not have been anticipated, 
and when want of skill, care, or attention cannot be 
justly imputed, and injustice has been done, a new 
trial should be granted. Hill. New Trials, 521. 

SURREBUTTER. In pleading. The plain
tiff's answer of fact to the defendant's re
butter. Steph. PI. 59. It is governed by the 
same rules as the replication. See 6 Com. 
Dig. 185 ; 7 id. 389. 

SU RREJO I N DER.  In pleading. The plain
tiff's answer of fact to the �efendant's re
j oinder. Steph. PI. 59. It is governed ill 
every respect bS the same rules as the repli
cation. Steph. PI. 77 ; 7 Com. Dig. 389. 

SURREN D E R. 'To yield ; render up. No
lander v. Burns, 48 Minn. 13, 50 N. 'V. 1016. 

A yielding up of an estate for life or years 
to him who has an immediate estate in re
version or remainder, by which the lesser 
estate is merged in the greater by mutual 
agreement. Co. Litt. 337b ; Rogers v. Og
burn, 116 Ark. 233, 172'  S. 'V. 867, 868. And 
see Johnson v. Northern Trust Co., 265 Ill. 
263, 106 N. E. 814, 817 ; Heroy v. Reilly, 84 
N. J. Law, 671, 87 A. 112, 113 ; Coe v. Hob
by, 72 N. Y. 145, 28 Am. Rep. 120 ; Gluck v. 
Baltimore, 81 Md. 315, 32 A. 515, 48 Am. 
St. Rep. 515 ; Dayton v. Craik, 26 Minn. 133. 
1 N. W. 813 ; Robertson v. Winslow, 99 Mo. 
App. 546, 72 S. 'V. 442 ; Welcome v. Hess, 90 
Cal. 507, 27 P. 369, 25 Am. St. Rep. 145. 

An assurance restoring or yielding up an 
estate, the operative verbs being' "surrender 
and yield up." The term is usually applied 
to the giving up of a lease before the expira-
tion of it. Wharton. 

. 

Also, the deed by which the surrender is 
made. 

A surrender is of a nature directly opposite to a 

release ; for, as the latter operates by the greater 
estate descending upon the less, the former is the 
faIling of a less estate into a greater, by deed. 
Shepp. Touchst. 300. 

Surrender differs from "abandonment," as applied 
to leased premises, inasmuch a s  the latter is Simply 
an act on the part of the lessGe alone ; but to .show 
a surrender, a mutual agreement between lessor and 

lessee that the lease is terminated must be clearly 
proved. Noble v. Sturm, 210 Mich. 462, 178 N. W. 

99, 103. To constitute. a surrender, there must be 
an acceptance on the part of. the landlord. Marder v. 
New System Napkin, Towel Supply & Steam Laun-
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dry Co. (Sup.) 140 N. Y. S. 1026, 1027 ; Coe v. Haight, 
95 Misc. 603, �59 N. Y. S. 666, 669. 

S U R R E N D E R  BY BAI L. The act, by bail or 
sureties in a recognizance, of giving up their • 

principal again into custody, in their own dis
charge. 1 Burrill, Pl'. 394. 

S U R R E N D E R  BY O PERAT I O N  O F  LAW. 
This phrase is properly applied to �ases 
,,,here the tenant for life or years has be{�n 
a party to some act the validit:T of whidl 
he is !l)y law aftenvards estoPlled from dis
puting, and which would not be valid if h i.s 
particular estate continued to exist. Cop
per v. Fretnoransky (Com. PI.) 16 N. Y. S. 
866 ; Ledsinger v. Burke, 113 Ga. 74, 38 S. E. 
313 ; Brown v. Cairns, 107 Iowa, 727, 77 N. 
W. 478 ; Lewis v. Angermiller, 89 Hun, 6·5. 

35 N. Y. S, 69. An implied surrender occurs 
when an estate incompatible with the exist
ing estate is accepted, or the lessee takes a 
new lease of the same lands. Livingston v. 
Potts, 16 Johns. (N. Y.) 28 ; 1 B. & Ald. fiO. 
See Beall v. White, 94 U. S. 3S9, 24 L. Ed. 
173 ; Martin v. Stearns, 52 Iowa, 347, 3 N. 
W. 92. The rule of law as now settled by 
recently adjudicated cases is that any acts 
which are equivalent to an r,,;reement on the 
part of the tenant to abandon, and on the 
part of the landlord to resume the possession 
of the demised premises, amount to a "sur· 
render by operation of law." (Carlton Cham
bers Co. v. Trask, 261 Mass. 2,64, 158 N. E. 
786, 788.) The rule may be safely said to be 
that a surrender is created by operation of 
law, when the parties to a lease do some act 
so inconsistent with the subsisting relation 
of la'ndlord and tena�t as to imply that they 
have both agreed to consider the surrender 
as made. Flannagan v: Dickerson, 103 Ok1. 
206, 229 P. 552, 553 ; Hodgkiss v. Day ton
Brower Co. (Sup.) 156 N. Y. S. 907, 908 ; Tri
est & Co. v. Goldstone, 173 Cal. 240, 159 P. 
715, 716. A surrender of a lease by act and 
operation of law arises only when the minds 
of the parties to the lease concur in �reliIl
quishing the relation of landlord and ten
ant, and the parties execute such intent by 
acts tantamount to a stipulation to ter
minate the lease. Lott v. Chaffee, 46 R. 1 .  
242, 126 A .  559, 560 ; Albrecht v .  Thieme, 97 
N. J. Law, 103, 116 A. 276, 277. 

S U R R E N D E R  O F  CHARTER. A corpora
tion created by charter may give up or "sur
render" its charter to ' the people, unless the 
charter was granted under a statute, impos
ing indefeasible duties on the bodies to which 
it applies. Grant, Corp. 45. 

S U R R E N D E R  OF CO PYH O LD. The mode 
of conveying or transferring copyhold prop
erty from one person to another is tby means 
of a surrender, which consists in the yield
ing up of the estate by the tenant into the 
hands of the lord for su�h purp.w;es as are 
expressed in the surrender. The process in 
most manors is for the tenant to come to the 
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steward, either in court or out of court, or 
else to two customary tenants of the same 
manor, provided there be a custom to war
rant it, and there, by delivering up a rod, a 
glove, or other symbol, as the custom directs, 
to resign into the hands of the lord, by the 
hands and acceptance of his steward, or of 
the said two tenants, all his interest and 
title to the estate, in trust, to be again grant
ed out by the lord to such persons and for 
such uses as are named in the surrender, 
and as the custom of the manor will war
rant. Brown. 

S U R R E N D E R  O F  C R I M I NALS. The act by 
which the public authorities deliver a person 
ac�used of a crime, and who is found in their 
jurisdiction, to the authorities within whose 
j urisdiction it is alleged the crime has been 
committed. 

S U R R E N D E R  O F  A PREFERENCE. In 

ships, etc. See Malone v. Sts. Peter & Paul's 
Church, 172 N. Y. 269, 64 N . . E. 961. In other 
states he is called judge of probate, register, 
judge of the orphans' court, etc. He is or
dinarily � county officer, with a local juris
diction limited to his county. 

SURROGATE'S C O U RT. In the United 
States. A state tribunal, with similar juris
diction to tp.e cO"Wrt of ordinary, court of pro
bate, etc., relating to matters of probate, etc. 
2 Kent, Comm. 409, note b. And see Robin
son v. Fair, 128 U. S. 53. 9 S. Ct. 30. 32 L. Ed. 
415 ; In re Hawley, 104 N. Y. 250, 10 N. E. 
352. 

SURSISE. L. Fr. In old English law. Neg
lect ; omission ; default ; cessation. . 

S U RS U M  R E D D ERE.  Lat. In old convey
ancing. To render up ; to surrender. 

bankruptcy practice. The surrender to the S·
U RSU M RE D D I T I O .  Lat. A surrender. 

assignee in bankruptcy, by a preferred cred
itor, of anything he may have received under 
his preference and any advantage it gives 
him, which he must do before he can share 
in the dividend. In re Richter's Estate, 1 
Dill. 544, Fed. Cas. No. 11,803. The word as 
generally defined may denote either com
pelled or voluntary action. Keppel v. Bank, 
197 U. S. 356, 25 S. Ct. 443, 49 L. Ed. 790. 
In Bankruptcy Act 1898, § 57g (11 USCA § 
93 (g), providing that creditors must sur
render preferences before having claims al
lowed, it is unqualified and generic, and 
hence embraces both meanings. Keppel v. 
Bank, supra. 

S U R R E N D E R  TO USES O F  W I LL. Former
ly a copyhold interest would not pass by will 
unless it had been surrendered to the use of 
the will. By St. 55 Geo. III. c. 192, this is 
no longer necessary. 1 Steph. Comm. 639 ; 
Mozley & Whitley. 

S U R R E N D E R E E. The person to whom a 
surrender is made. 

S U R R E N D E R O R. 'One who makes a sur
render. One who yields up a copyhold estate 
for the purpoSe of conveying it. 

S U R R EPT I T I O US. Stealthily or fraudulent
ly done, taken away, or introduced. 

S U R RO GATE. 

In Engl ish Law 

One that is substituted or appointed in the 
room of another, as by a bishop, chancellor, 
judge, ,etc. ; especially an officer appointed 
to dispense licenses to marry without banns. 
2 Steph. Comm. 247. 

I n  American Law 

The name given in some of the states to 
the judge or judicial officer who has the ad
millistration of probate matters, guardian-

SU RVEY, v. Of land, to ascertain corners, 
boundaries, divisions, with distances and di
rections, and not necessarily to compute areas 
included within defined boundaries. Keel' v. 
]'ee, 179 Iowa, 1097, 161 N. W. 545, 547. 

S U RVEY, n. The process by which a parcel 
of land is measured and its cOlltents ascer
tained ; also a :-;tatement of the result of 
such survey, with the courses and distances 
and the quantity of the land. Corporation of 
Frederick Scholes v. Theodore Ficke Ware
houses, 213 App. Div. 259, 210 N. Y. S. 341, 
343 ; People's Trust Co. of Lancaster v. Con
sumers' Ice & Coal Co., 283 Pa. 76, 128 A. 
723, 725. The land included in field notes. 
Cross v. 'Vilkinson (Tex. Civ. App.) 187 S. 
W. 345, 346. 

I n Marine I nsurance 

An examination. A plan and description 
of the present existing state, condition, and 
mode of use of the property. Macatawa 
Transp. Co. v. Firemen's Fund Ins. Co., 179 
Mich. 443, 146 N. VV. 396, 398. 

In insurance law, the term has acquired 
a general meaning, inclusive of what is com
monly called the "application," which con
tains the questions propounded on behalf of 
the company, and the answers of the assured. 
Albion Lead Works v. Williamsburg City F. 
Ins. Co. (C. C.) 2 F. 484 ; May v. Buckeye 
Ins. Co., 25 Wis. 291, 3· Am. Rep. 76. 

I n  Sales 

An examination. Thus, a contract for the 
sale of canned fish, imposing liability on the 
seller for damaged cans, to be established 
by an independent survey, contemplated an 
examination of the fish, on arrival at desti
nation, by some unbiased and reasonably com
petent person to determine its condition. Pa 
cific Commercial Co, v. Northwestern Fish
eries Co., 115 Wash. 608, 197 P. 930, 935. 
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I n  General 

-Su rvey of a vessel .  A statement of its pres
ent condition. Chicago S. S. Lines v. U. S. 
Lloyds (C. C. A.) 12 F.(2d) 733, 737. A pub
lic document, looked to both by underwriters 
and owners, as affording the means of ascer
taining, at the time and place, the state and 
condition of the ship and other property at 
hazard. Potter v. Ocean Ins. Co. ,  3 Sumn. 
43, 19 Fed. Cas. 1,173 ; Hathaway v. Sun 
Mut. Ins. Co., 8 Bosw. (N. Y.) 68. 

SU RVEYO R. One who makes surveys of 
land ; one who has the overseeing or care of 
another person's land or works. 

SU RVEYO R OF H I GHWAYS. In English 
la w. A person elected by the inhabitants of 
a parish, in vestry assembled, to survey the 
highways therein. He must possess certain 
qualifications in point of property ; and, 
when elected, he is compellable, unless he 
can show some grounds of exemption, to 
take upon himself the office. Mozley & Whit
ley. 

S U RV EY O R  O F  T H E  P O RT. A revenue of
ficer of the United States appointed for each 
of the principal ports of entry, whose duties 
ehiefly concern the importations at his sta
tion and the determination of their amount 
and valuation. Rev. St. U. S. § 2627 (19 U S  
C A  § 40). 

SURVI VE. To continue to live or exist be
yond the life, or existence of ; to continue 
to live or exist heyond (a specified ' period or 
event) ; to live through in spite of ; live on 
after passing through ; to remain alive ; ex
ist in force or operation beyond any period 
specified. Thompson v. New Orleans Ry. & 
Light Co., 145 La. 805, 83 So. 19, 20. 

S U RV I V I NG. Remaining alive. State ex 
reI. Baker v. Bird, 253 Mo. 569, 162 S. W. 
119, 123, Ann. Cas. 1915C, 353. 

S U RV I VO R. One who survives another ; 
one who outlives another ; one of two or 
more persons who lives after the death of 
the other or others. Baker v. Baker, 182 Ala. 
194, 62 So. 284, 286 ; Knight v. Knight, 14 
C . .  L. R. 86, High Court of Australia 1912 ; 
State Bank & Trust Co. v. Nolan, 103 Conn. 
308, 130 A. 483, 486 ; Ridgely v. Ridgely, 147 
Md. 419, 128 A. 131, 132 ; Armstrong v. 
Thomas, 112 Miss. , 272, 72 So. 1006, 1007 ; 
Supp v. Second Nat. Bank & Trust Co., 98 
N. J. Eq. 242, 130 A. 549, 552 ; Van Wyk v. 
Realty Traders, 215 App. Div. 254, 213 N. Y. 
S. 28, 31 ; Caognard v. Tarnke (Tex. Civ. 
App.) 202 S. W. 221 ; In re Rosecrantz's Es
tate, 183 Wis. 643, 198 N. W. 728, 729, 35 A. 
L. R. 139. 

The word "survivor," however, in connection with 

the power of cine of two trustees to act, is used 

not only with reference to a: condition arising where 

one of such trustees dies, but also as indicating ,& 
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trustee who continues to administer the trust after 
his cotrustee is disqualified, has been removed, re
nounces, or refuses to act. Busch v. Schuttler, 216 
Ill. App. 212, 217. 

S U RV I VO RSH I P. The living of one of two 
or more persons after the death of the other 
or others. 

Survivorship is where a person becomes entitled 
to property by reason of his having survived another 
person who had an interest in it. The most familiar 
example is in the ca:se of joint tenants, the rule be
ing that on the death of one of two joint tenants the 
whole property passes to the survivor. Sweet. 

SUS. P'ER COLL. An apbreviation of 
"8u8pendatur per collum," let him be hanged 
by the neck. Words formerly used in Eng
land in signing judgment against a prisoner 
who was to be executed ; being written by 
the judge in the margin of the sheriff's cal
endar or list, opposite the prisoner's name. 
4 Bl. Comm. 403. Written, also, "sus' per 
coIl'." 
SUSCEPT I BLE. Capable. U. S. v. Sischo 
(D. C.) 262 F. 1001, 1005. And see Bensdorff 
v. Uihlein, 132 Tenn. 193, 177 S. W. 481, 482, 
2 A. L. R. 1364. 

SUSPECT. To have a slight or even vague 
idea concerning ;-not necessarily involying 
knowledge or belief or likelihood. Cheek Y. 
Missouri, K. & T. Ry. Co. , 89 Kan. 247, 131 
P. 617, 624. 

"Suspect" with ' reference to probable cause as 
grounds for arrest without warrant i s  ordinarily 
used in place of the word believe. U. S.  v. Rembert 
( D. C . )  284 F. 996, 1001. But to "suspect and believe" 

that a person, claiming to have been falsely im
prisoned by a deputy sheriff, is a fel�n, is not the 
legal equivalent of belief on probable cause. Hill v. 
Wyrosdick, 216 Ala. 235, 113 So. 49, 50. 

SUSPEND. To interrupt ; to cause to cease 
for a time ; to stay, delay, or hinder ; to dis
continue temporarily, but with an expecta
tion or purpose of resumption. To forbid a 
public officer, attorney, employee, or ecclesi
astical person from performing his duties or 
exercisIng his fundions ' for a more or less 
definite interval of time. See Insurance Co. 
v. Aiken, 82 Va. 428 ; Stack v. O'Hara, 98 
Pa. 232 ; Reeside v. U. S., 8 Wall. 42, 19 L. 
Ed. 318 ; Williston v. Camp, 9 Mont. 88, 22 
P. 501 ; Dyer v. Dyer, 17 R. I. 547, 23 A. 910 ; 
State v. Melvin, 166 Mo. 565, 66 S. W. 534 ; 
Poe v. State, 72 Tex. 625, 10 S. W. 732 ; Krie
bel v. U. S. (C. O. A.) 10 F.(2d) 762, 764 ; U. 
S. v. Felder (D. C.) 13 F.(2d) 527, 528. 

To postpone, as a judicial sentence: State 
v. Anderson, 43 S. D. 630, 181 N. W. 839, 840 ; 
People ex reI. Holton v. Hunt, 217 ADP. Div. 
428., 216 N. Y. S. 765, 768. To stay, as a de
cree ;-not synonymous with vacate. Stew
art v. Oneal (C. C. A.) 237 F. 897, 903. 

To cause a temporary' cessation, as of work 
by an employee ; to, lay off ;-not synony
mous with ' remove. Thomas v. City of Chi
cago, 194 Ill. App. 526, 529. 

• 
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Also, sometimes, to discontinue or dispense 
with (permanently) ; to remove permanent
ly from office ; to discharge (an employee) 
permanently. Phelps v. Connellee (Tex. Civ. 
App.) 278 S. W. 939, 941. See Suspension. 

SUSPENDE R. In Scotch law. He in whose 
fa VOl' a suspension is made. 

SUSPENSE. When a rent, profit a prendre, 
and. the like, are, in consequence of the unity 
of possession of the rent, etc., of the land out 
of which they issue, not in e88e for a time, 
they are said to 'be in suspense, tunc dormi
'unt; but they may be revived or awakened. 
Co. Litt. 313a. 

SUSPENS I ON. A temporary stop of a right, 
of a law, and the like. Thus, we speak of a 
sU8pen8ion of the writ of habeas corpU8, of 
a statute, of the power of alienating an es-
tate, of a person in office, etc. ' , 

A temporary cutting off or debarring one, 
as from the privileges of an institution or 
society. John B. Stetson University v. Hunt, 
88 Fla. 510, ,102 So. 637, 639. 

An ad interim stoppage or arrest of official 
power and pay ;:-not synonymous with "re
moval," which terminates wholly the incum
bency of the office or employment. State v. 
Board of Police & Fire Com'rs of La Orosse, 
159 Wis. 295, 150 N. W. 493, 494. Temporary 
withdrawal or cessation from public work as 
distinguished from permanent severance ac
complished by removal, Bois v. City of Fall 
River, 257 Mass. 471, 154 N. E. 270 ; "re
moval" being, however, the broader term, 
which may on occasion indude suspension, 
State V. Medler, 19 N. M. 252, 142 P. 376, 
379. 

I n Ecclesiastical Law 

An ecclesiastical censure, Iby which a spirit
ual person is either interdicted the exercise 
of his ecclesiastical function or hindered from 
receiving the profits of his benefice. It may 
be partial or total, for a limited time, or for
ever, when it is called "deprivation" or "amo
tion." Ay!. Par. 501. 

I n Scotch Law 

A stay of execntion until after a further 
consideration of the canse. Ersk. Inst. 4, 
3, 5. 

I n  General 

-Pleas i n  suspension were those which show
ed some matter of temporary incapacity to 
proceed with the action or suit. Steph. Pl. 
45. 

-Suspension of a right. The act by which a 
party is deprived of the exercise of his right 
for a time. A temporary stop of a right, a 
partial extinguishment for a time, as con
trasted with a complete extinguishment, 
where the right is absolutely dead. In 1'e 
:\Iuser's Estate, 122 }1isc. 164, 203 N. Y. S. 
619, 621. Suspension of a right , in an estate 

SUST'AlN' 

is a temporary or partial withholding of it 
from use or exercise. It differs from extin
guishment, because a suspended right is sus
ceptible of being revived, which is not the 
case where the right wa'S extinguished. Bac. 
A'br. El1Jtingu4shrnent (A). 

-Suspension of a statute. A temporary stop. 
Chicago, R. I. & P. Ry. Co. v. Holliday, 45 
Okl. 536, 145 P. 786, 793. The suspension of 
a statute for a limited time operates ISO as to 
prevent its operation for the time ; but it has 
not the effect of a repeal. Brown v. Barry, 
3 Dall. (U. S.) 365, � L. Ed. 63.8. 

-Suspens'ion of arms. An agreement 'between 
belligerents, made for a short ' time or for a 
particular place, to cease hostilities between 
them. See, also, Armistice. 

-Suspension of business. These words in a 
statute contemplate an interruption of ordi
nary business owrations, evidenced by some 
objective features ; an interruption of the 
ordinary course of Ibusiness, other than a 
mere failure to meet maturing obligatiohs. 
Hoover Steel Ball Co. v. Schafer Ball Bear
ings Co., 89 N. J. Eq. 433, 105 A. 500, 501. 

SUSPENS I VE CO N D I T I O N. See Condition. 

SUSPENSO RY CO N D I T I ON.  See Condition. 

SUSP I C I O N.  The act of suspecting, or the 
state of being suspected ; imagination, gen
erally of something ill ; distrust ; mistrust ; 
doubt. McOalla v. State, 00 Ga. 348. The ap
prehension of something without proof or UI>
on slight evidence. State v. Hall (Mo. App.) 
285 S. W. 1009, 1011. 

Suspicion implies a belief or opinion based UPOll 
facts or circumstances which do not amount to proof. 
Bushardt v. United Inv. Co., 121 S. C. 324, 113 S. E. 
637, 639, 35 A. L. R. 637. 
S U SP I C I O US C HARACTE R. In the criminal 
laws of some of the states, a person who is 
kn<YWn or strongly 'suSlpected to be an habitual 
criminal, or against whom there is reason
able cause to believe that he ' has committed 
a crime or is planning or intending to com
mit one, or whose actions and behavior give 
good ground for suspicion and who can give 
no good account of himself,. and who may 
therefore be arrested or required to give se
curity for good behavior. See McFadin v. 
San Antonio, 22 Tex:. Civ. App. 140, 54 S. W. 
48 ; People v. Russell, 35 Misc. Rep. 765, 72 
N. Y. Supp. 1,; 4 Bl. Comm. 252. 

SUST A I N. To carry on ; to maintain. 
George v. Connecticut Fire Ins. Co., 84 Old. 
172, 201 P. 510, 512, 23 A. L. R. 80. 

To :support ; to warrant ;-said of evidence 
in connection with a verdict, decis'ion, etc. 
Johnson v. Allispaugh, 58 Ind. App. 83, 107 
N. E. 686, 688 ; Work v. Whittington, 6i Cal. 
App. 30.2, 214 P. 474. 

As to a distinction between "sustaining" and "tak
ing" a loss on a short sale, as regards income tax, 
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see People ex reI. Keirn v. WendeIl, 200 App. Div. U. S. Fashion & Sample Book Co. v. Montrose 
388,. 193 N. Y. S. 143, 147. Cloak & Suit Co. (Mo. Sup.) 218 S. 'V. 867, 

To suffer ; bear ; undergo. To endure or S69. 

undergo without failing or yielding ;  to bear SWEAR. To put on oath ; to administer an 
up under. 'Webster, Dict. oath to a person. 

SUT H D URE.  The south door of a church, 
where canonical purgation was performed, 
and plaints, etc., were heard and determined. 
Wharton. 

SUTLER. A person who, as a business, fol
lows an army and sells provisions and liquor 
to the troops. A small trader who follows 
an army and who is licensed to sell good'S, 
espedally edibles, to the soldiers. Keane v. 
U. S� (C. C. A.) 272 F. '577, 582. 

To take an oath ; to become hound by an 
oath duly administered. To declare on oath 
the truth (of a petition, etc.). Indiana Quar
ri�s Co. v. Simms, 158 Ky. 415, 1,65 S. ,v. 
422 ; Landrum v. Landrum, 159 Ga. 324, 125 
.s. E. 832, 833, 3,s A. L. R. 217. 

'1'0 use profane language ;-a punishable 
offense in many jurisdictions. See Gain,es '"". 
State, 7 Lea (Tenn.) 410, 40 Am. Rep. 64 ;  
State v. Chrisp, 85 N. C. 528, 39 Am. Rep. 
713. 

S U U M  C U I QU E  T R I B UE R E. Lat. To ren- SWEA R I NG T H E  P EACE. Showing to a 
der to everyone his own. One of the three magistrate that one has just cause to be 
fundamental maxims of the law laid down afraid of another in consequence of his men
by Justinian. aces, in order to 'have him hound over to keep 
S U U S  HfER ES. See H::eres. 

S U U S  J U D EX. Lat. In old English law. 
A proper judge ; a judge having cognizance 
of a cause. Literally, one's own judge. 
Bract. fol. 401. 

SUZERA I N. In French and feudal law. The 
immediate vassal of the king ; a crown vas
sal ; a tenant in capite. A lord who possess
es a fief whence other 'fiefs issue. Note 77 
of Butler & Hargrave's notes, Co. Litt. I. 3. 
Also spelled "suzereign." 

I n  I nternational Law 

A 'state that exercises political control over 
another state, in relation to which it is sov
ereign. Webster, Dict. 

The word has no clear or precise signification. 
It has been extended to the control of European 
Powers through their colonies over imperfectly 
civilized people. 12 L. Quart. Re�. 223 ; [1896] P. 
122. See, also, Hershey, Int. L. 106. 

In modern times suzerainty is used as descrip
tive of relations, ill-defined and vague, which exist 
between powerful and dependent states ; its very in
definiteness being its recommendation. While pro
tecting and protected states tend to draw nearer, the 
reverse is true of suzerain and vassal states ; a pro
tectorate is generally the preliminary to incorpora
tion ; suzerainty, to separation. Encycl. Br. 

It is  said that suzerainty is title without corre
sponding power ; protectorate is power without cor
responding title. ' Freund, Pol. Sci. Quart. (1899) 
p. 28. 
SWA I N ;  SWA I N M OTE. See Swein ; Swein
mote. 

SWAM P  LAN DS. See Land. 

SWAN I MOTE. See Sweinmote. 

the 'peace. 

SWEAT I NG. The questioning of a person 
in custody charged with crime . with intent 
to obtain information concerning his connec
tion therewith or knowledge thereof by plying: 
him with questions, or by threats or other 
wrongful means, extorting information to be 
used against him. Act March 19, 1912 (Acts 
Ky. 1912, c. 13'5). Under the statute mere 
questioning amounts to "sweating" if done 
for the purpose of extorting from the accused 
information to be used against him ; that is, 
inducing him to unwillingly or involuntarily 
give such information. Commonwealth v. 
McClanahan, 153 Ky. 412, 155 S. W. 1131, 

1132, Ann. Cas. 1915C, 132. 

SWEE P I NG.  Comprehensive ; including in 
its scope many persons or objects ; as, a 
sweeping o'bjection. 

SWEEPSTAI< ES. In horse racing, the sum 
of the stakes for which the subscribers agree 
to pay for each horse nominated. Stone v. 
Clay, 61 F. 889, 10 C. C. A. 147. 

SWE I  N. In old English law. A freeman or 
freeholder within the forest. 

SWE I N MOTE. In forest law. A court hold
en before the verderors, as judges, by the 
stewart of the sweinmote, thrice in every 
year, the swelns or freeholders within the 
forest composing the jury. Its principal ju
risdiction waS-First, to inquire into the op
pressions and grievances committed by the 
officers of the forest ; and, second�y, to receive 
IIlnd try presentments certified from the court 
of ' attachments in offenses against vert and 
venison. 3 Bl. Comm. 72. 

SWARF-MO N EY. Warth-money ; or guard- SWELL To enlarge or increase. In an ac
money paid in lieu of the 'service of castle- tion of tort, circumstances of aggravation may 
ward. Cowell. "swell" the damages. 

SWATCH.  COmmercially, a small sample of 
cloth from which suits, etc., are to be o;rdered. 

SWI FT W I TNESS. A term coiloquially ap
plied .to a -witness ,who is unduly , zealous or 



1693 

partial for the side which calls him, and who 
betrays his bias by his extreme readiness to 
answer questions or volunteer information. 

SW I N D LER. A cheat ; one guilty of de
frauding divers persons. 1 Term, 748. 

SW I N D L I NG. Cheating and defrauding 
grossly with deliberate artifice. Wyatt v. 
Ayres, 2 Port. (Ala.) 157 ; Forrest v. Hanson, 
9 Fed. Cas. 456 ; Chase v. Whitlock, 3 Hill 
(N. Y.) 140. Usually applied to a transaction 
where the guilty party procures the delivery 
to him, under a pretended contract, of the 
personal property of another, with the feloni
ous design of appropriating it to his own use. 
2 Russ. Cr. 130 ; Stevenson v. Hayden, 2 Mass. 
406 ; Jones v. State, 97 Ga. 430, 25 S. E. 319. 

The acquisition of any personal or movable 
property, money, or instrument of writing 
conveying or securing a valuable right, by 
means of some false or deceitful pretense or 
device, or fraudulent representation, with in
tent to appropriate the same to the use of the 
party so acquiring, or of destroying or im
pairing the rights of the party justly entitled 
to the same. Pen. Code Tex. 1911, art. 1421 
(Vernon's Ann. P. C., art. 1545) ; May v. 
State, 15 Tex. App. 436 ; Cochrain v. State, 
93 Tex. Cr. R. 483, 248 S. W. 43, 44. 

The distinction between swindling and theft by 
false pntext under Penal Code Tex. 1911, art. 1332 
( Vernon's Ann. P. C., art. 1413), depends UP0I:\ wheth
er the injured party was induced to part or intend
ed to part with both title and possession, in which 
case the offense is swindling, or whether he intended 
to part only with possession, in which case it is  
theft by false pretext. Gibson v. State, 85  Tex. Cr. 
R .  462, 214 S. W. 341, 342 ; Gordon v. State, 85 Tex. 
Cr. it; 641, 214 S. W. 980 ; Segal v. State, 98 Tex. Cr. 
R. 485, 265 S. W. 911, 912, 35 A. L. R. 1331. 

In Kansas, under a contract of insurance issued 
to protect a dealer in automobiles against "theft, 
robbery, or pilferage," the act of a swindler, who 
deprives the insured of an automobile, by means of a 
preconceived plan which involves misrepresentation 
and fraud, is  a species of theft for which the in
surance company is liable. Overland-Reno Co. v. In
ternational Indemnity Co., 115 Kan. 137, 222 P. 122 ; 
following Hill v. North River Ins. Co., 111 Kan. 225, 
207 P. 205, 206, 24 A. L. R. 736. 

SW I TCH. A mechanical device which turns a 
movable object from one courRe to another. 
.Jeffery v. Kewaunee, G. B. & W. Ry. Co., 189 
Wi�. 207, 207 N. W. 283, 284. 

As used in railroading, a device for moving 
a small section of track so that rolling stock 
may be run or shunted from one line to an
other. Jeffery v. Kewaunee, G. B. & W. Ry. 
Co., supra. A mechanical arrangement of 
movable parts of rails for transferring cars 
from one track to another ; also a siding ; a 
turnopt. Pittsburgh Rys. Co. v. Borough of 
Carrick, 259 Pa. 333, lOB A. 106, 108. A track 
in the nature of a sidetrack adjacent to and 
used in connection with another line of track. 
Indiana Rys. & Light Co. v. City of Kokomo, 
183 Ind. 543, 108 N. E. 771, 772. 

. SWITOHING' SERVICE 

SW I TC H LI M I TS. Depot or station grounds ; 
yard limits. Atchison, T .. & S. F. Ry. Co. v. 
McCall, 48 Okl. 602, 150 P. 173, 174. 

SW I TC H-YARD D OCTR I N E. The doctrine 
that there can be no implied license to the 
public to use the track of a railroad company 
within the limits of its switch-yard. In Geor
gia, the doctrine has been held not to apply 
to a case where there is only one track, 
which is the main track of the company, al
though this track may be partly within the 
yard limits, and occasionally used in connec
tion with the switch-yard. Binion v. Central 
of Georgia Ry. Co., 12 Ga. App. 663, 78 S .  
E. 132. 

SW I TCH I NG MOVEM ENT or O PERAT I ON.  
This term becomes of importance in determin
ing whether or not the Safety Appliance Act 
(45 USCA § 1 et seq.) is applicable to a par
ticular set of facts, and is distinguished from 
"train movement." Thus, the continuous 
movement of freight cars, reassembled after 
switching, from one portion of a railroad yard 
to another 4,500 feet away, through the busi-. 
ness or warehouse part of a city, and crossing 
several city streets at grade, was held to be a ·  
"train movement," and not a "switching oper
ation." Illinois Cent. R. Co. v. U. S. (C. O. A.) 
14 F.(2d) 747, 748. For other illustrative cases 
of "train movements," see Great Northern Ry, 
Co. v. U. S. (C. O. A.) 297 F. 692, 69'4 ; Great 
Northern Ry. Co. v. U. S.  (C. C. A.) 288 Jj". 
190, 191 ; Kraemer v. Chicago & N. W. Ry. 
Co., 148 Minn. 310, 181 N. W. 847, 848. For 
cases of "switching operations," see U. S. v. 
Northern Pac. Ry. Co. (C. C. A;) 255 F. 6-55 ; 
Chattanooga Station Co. v. Harper, 138 Tenn. 
562, 199 S. W. 394, 397. 

SW I TCH I NG SERV I C E. This term is princi
pally used in la w in contradistinction to 
"transportation service," for which different 
rates may be set. "Transportation service" 
is one which requires no other service to com
plete the shipper's object, while "switching 
service" is one which precedes or follows 
transportation service. Andrews Steel Co. v. 
Davis, 210 Ky. 473, 276 S. W. 148, 150, and 
applies only :to a shipment on which legal 
freight charges have already been earned, or 
are to be earned, J. P. Doppes Sons Lumber 
Co. v. Cincinnati, N. O. & T. P. Ry. Co., 92 
Ohio St. 2.06, 110 N. E. 640, 642, L. R. A. 
1916D, 452. The word "switching" in this 
connection is synonymous with "transfer
ring." J. B. Doppes Sons Lumber Co. v. Cin
cinnati, N. O. & T. P. Ry. Co., 8upra. The test 
of distinction between these two services is 
not only whether the switching service fol
lows transportation, but whether the move
ment of cars is under the yard-master's, di
rection, in which case it is switching service, 
or under the trainmaster's direction, in which 
event it is transportation service. St. Louis, 
I. M. & S. Ry. Co. v. Clark Pressed Brick Co., 
127 Ark. 474, 192 S.  W. 382, 384. " Switching 
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services" may also be distinguished from a conclusion,) and these contain three terms, of 
"line haul," in that the latter is a definite serv- which the two occurring in the conclusion 
ice rendered between two definite points, t.o are brought together in the premises by being 
which switching is a mere incident. Cum- referred to a common class. 
mings Smid & Gravel do. v. Minneapolis & 
st. L. Ry. Co., 182 Iowa, 955, 166 N. W. 354, 

. 336, L. R. A. 19180, 797. 

SWO L I N G  O F  LAN D. So much land as one's 
plow can till in a year ; a hide of land. Cow-
ell. 

-

SWORN.  Frequently used interchangeably 
with "verified." Francesconi v. Independent 
School Dist. of Wall Lake, 204 Iowa, 307, 214 
N. W. 882, 885. See Swear. 

SWOR N  B ROTH E RS. In .old English law. 
Pers.ons who, by mutual oaths, covenant to 
share in each other's fortunes. 

SYLVA CfEDU A. Lat. In ecclesiastical law. 
Wood of any kind which was kept on pur
pose t.o be cut, and which, being cut, grew 
again from the stump or root. -Lynd. Provo 
100 ; 4 Reeve, Eng. Law 90. And see Silva 
Credua. 

SYM BO LfEOGRAPHY. The art or cunning 
rightly to form and make written instru
ments. It is either judicial or extrajudicial ; 
the latter being wholly occupied with such 
instruments as concern matters not yet ju
dicially in controversy, such as instruments 
of agreements or c.ontracts, and testaments 
or last wills. W-harton. 

SWO RN CLERI<S I N  CHAN CERY. Certain 
officers in the English court of chancery, SYM BO L I C  D ELIVERY. The constructive 

whose duties were to keep the records, make delivery of the subject-matter of a sale or 

copies of pleadings, etc. Their offices were gift, where it is cumbersome or inaccessible, 

abolished by St. 5 & 6 Viet. c. 103. by the actual delivery .of some article which 
is conventionally accepted as the symbol or 

SYB AN D SOM. A Saxon form of greeting, representative of it, or which renders access 

meaning peace and safety. 
- t.o it possible, or which is evidence of the pur

chaser's or donee's title t.o it. Thus, a pres
ent gift of the contents of a box in a bank 
vault, accompanied by a transfer .of the key 
thereto, is valid as a symbolical delivery. 
In . re Leadenham's Estate, 289 Pa. 216, 137 
A. 247,.249. 

SYLLAB·US. An abstract ; a head-note ; a 
note prefixed to the report .of an adjudged 
case, containing an epitome or brief state
ment of the rulings of the court upon the point 
01' points decided in the case. In West Vir
ginia it is the law of the case, whatever may 
be the reasoning employed in the opinion .of 
the court. Kuhn v. Coal Co., 21'5 U. S. 356, 
30 S. Ct. 140, 141, 54 L. Ed. 228. The syllabus, 
however, in that state, is never made up of 
finding of facts, but is limited t.o points of 
law determined. S ometimes the finding of 
facts is referred to for the purpose .of explain
ing the point of law adjudicated, but only for 
that purpose. Koonce V. Doolittle, 48 W. Va. 
592, 37 S. E. 644, 645. Likewise in Ohio, the 
authority of decisions of its Supreme Court is 
limited t.o points stated in the syllabus. 
'Walsh V. E. G. Shinner & Co. (C. C. A.) 20 F. 
(2d) 586, 588. But ordinarily, where a head
note, even though prepared by the court, is 
given no special force by statute or rule of 
court, the opinion is t.o be ' looked t.o for the 
original and authentic statement of the 
grounds of decision. Burbank v. Ernst; 232 
U. S. 162, 34 S. Ct. 299, 58 I.I. Ed. 551. 

Also,. a catalogue or list ; specifically (eap
italized), a collection of eighty condemned 
propositions addressed by Pope Pius IX to all 
the Cath.olic episcopate, December 8, 1864. It 
gave rise to the most viol�nt polemics ; the 
Ultramontane party was loud in its praise, 
while the liberals treated it as a declaration 
.of war by the church on modern society and 
civilizati.on. Encycl. Br. 

SYLLOGISM. In l.ogic. The full l.ogical 
form of a single' argument. It c.onsists .of 
three pr.op.ositions, (two premises and the 

SYM BO LU M  AN I MfE. Lat. A mortuary, or 
soul scot. See Soul Scot. 

SYM M ETRY. Due pr.oportion .of several 
parts of a body to each other ; adaptation of 
the form or dimensions of the several parts 
of a thing to each other ; harmonious rela
ti.on of parts ; conformance ; consistency ; 
congruity ; correspondence or similarity of 
form, dimensions, or parts on opposite sides 
of an axis, center, or a dividing plane. Max
well v. City of Buhl, 40 Idaho, 644, 236 P. 
122, 123. 

SYMO ND 'S I N N. Formerly an inn of chan
cery. 

SYM PAT H ET I C  STR I I{ E. A boycott. 
Booth v. Brown (C. C.) 62 F. 794, 795. 

SYNALLAGMAT I C C ONTRACT. In the civ
il law. A bilateral .or reciprocal contract, 
in which the parties expressly enter into mu
tual engagements, each binding himself to 
the other. roth. ObI. no. 9. Such are the 
contracts of sale, hiring, etc. 

SYNCH RON ISM. Tw.o things may ·be said 
to be operating in "synchronism," not merely 
when they .operate simultaneously, but also 
when their cycles of operation bear a timed 
relation to each other. Diamond Power Spe
cialty Corporation v. Bayer (c. C. A.) 13 F. 
(2d) 337, 342. 

-
. .  



1695 

SYNCOPARE. To cut short, or pronounce 
things so ·as not to he understood. -Cowell 

SYND I C. 
I n the Civi l Law 

An advocate or patron ; a burgess or re
corder ; an agent or attorney who acts for a 
corporation or unive�ity ; an actor or pro
curator ; an assignee. Wharton. 

The word "syndic" in the civil law corresponds 
very nearly with that of assignee under the com
mon law. Mobile & O. R. Co. v. Whitney, 39 Ala. 
468, 471. 

I n  Engl ish Common Law 

An agent appointed by a corpol'ation for the 
purpose of obtaining letters of guardianship 
and the like, to whom such letters were is
sued. Minnesota L. & T. Co. ' v. Beebe, 40 
Minn. 7, 41 N. W. 232 , 233, 2 L. R. A. 418. 

I n  French Law 

The person who is commissioned by the 
courts' to administer a hankr'uptcy. He ful
fills the same functions as the trustee or as
signee. Also, one who is chosen to c0nduct 
the affairs and attend to the concerns of a 
body corporate or community. In this sense 
the word corresponds to director or manager. 
Rodman Notes to Code de Com. p. 351 ; Dal
loz, Dict. Syndic. See Field v. United States, 
9 Pet. 182, 9 L. Ed. 94. 

I n Louisiana 

The assignee of a bankrupt. AliSO, one of 
several persons to be elected 'by the creditors 
of a succession, for the purpose of administer
ing thereon, whenever a succession has been 
renounced by the heirs, or has been accepted 
under the benefit of an inventory, and nei
ther the beneficiary heirs, their attorney in 
fact, nor tutor will accept the administration 
and give the security required. CiY. Code. La. 
art. 1224. 

SYND I CALISM.  The theory, plan, or prac
tice of trade-union action which aims by the 
general strike and direct action to establish 
control by local organizations of workers 
over the means and processes of production. 
Webster, Dict. 

A form or development of t):ade-unionism, 
originating in France, which aims at the pos
ses·sion of the means of production and · dis
tribution, and ultimately at the control of 
society and government, ·by the federated bod
ies of industrial workers, and which seeks to 
realize its purposes through the agency of 
general strikes and of terrorism, sabotage, 
violence, or other criminal means. New Cent. 
Dict. 

Crim inal Syndical ism 

' Defined by the California Criminal Syndi
calism Act as any ,doctrine or precept advo
cating, teaching, or aiding and ahetting the 
commission of crime, sabotage (defined in the 

SYNOD 

act as willful and malicious phySical dam
age or injury to physical property), or unlaw
ful acts of force and violence or unlawful 
methods of terrorism, . as a means of accom
plishing a change in industrial ownership, or 
control, or effecting any political change. See 
People v. Lesse, 52 Cal. App. 280, 199 P. 46, 
47 ; State v. Dingman, 37 Idaho, 253, 219 P. 
760, 763. 

SYNO I CATE. A university committee. A 
combination of persons or firms united for 
the purpose of enterprises too large for indi
viduals to undertake ; or a group of finan
ciers who 'buy up the shares of a company in 
order to sell them at a profit by creating a 
scarcity. Mozley & Whitley. 

A.n association of individuals, formed for 
the purpose of conducting and carrying out 
some particular business transaction, ordi
narily of a financial character, in which the 
members are mutually interested. Hamble
ton v. Rhind, 84 Md. 456, 36 A. 597, 40 L. R. 
A. 216. An organization formed for some 
temporary purpose. Gates v. Megargel (C. 
C. A.) 266 F. 811, 817, such as the organiza
tion of a real estate trust and the sale of 
shares to the public. Minot v. Burroughs, 
223 Mass. 595, 112 N. E. 620, 623. 

SYN D I CAT I NG. Gathering materials suita
ble for newspaper publication from writers 
and ·artists and distributing the same at reg
ular intervals, in the form of matrices, to 
newspapers throughout the country for publi
cation on the same day. Star Co. v. 'Vheeler 
Syndicate, 155 N. Y. S. 782., 784, 91 Misc. Rep. 
640. 

SYNO I COS, or SYN D I CUS. One chosen hy a 
college, municipality, etc., to defend its cause . .  
Calvin. See Syndic. 

SYNG RAPH. The n'ame given by the canon
ists to deeds or other written instruments of 
which both parts were written on the -same 
piece of parchment, with some word or let
ters of the alphabet written between them. 
through which the parchment was cut in such 
a manner as to leave half the word on one 
part and half on the other. It thus corre
sponded to the chirograph or indenture of 
the common law. 2 Bl. Comm. 295, 296. 

Formerly such writings were attested by the sub
scription and crosses of the witnesses ; afterwards, 
to prevent frauds and concealments, they made deeds 
of mutual covenant in a script and rescript, or in a 
part and counterpart, and in the middle between 
the two copies they wrote the word syngrapnus in 
large letters, which, being cut through the parch
ment and one being delivered to each party, on being 
afterwards put together proved their authenticity. 

A. deed, hond, or other written instrument 
under the hand and seal of all the parties. It 
was so called because the parties wrote to
getherr. 

SYNO D. A meeting or assembly of ecclesias
tical persons concerning religion ; being the 
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same thing, in Greek, as conv�ation in Latin. 
There are four kinds : (1) A general or uni
versal Isynod or council, where bishops of all 
nations meet ; (2) a national synod of the 
clergy of one nation only ; (3) a provincial 
synod, where ecclesiastical persons of a prov
ince only assemble, being now what is called 
the "convocation ;" (4) a diocesan synod, of 
those of one diocese. A synod in Scotland is 
composed of three or more presbyteries. 
Wharton. 

A convention of bishops and elders within a dis
trict including at least three presbyteries. Com. v. 
Green, 4 Whart. (Pa.) 560. 

A meeting of the few adjoining presbyteries,
not the same as an ecumenical council, which is a 
council of all, and not of a part. Groesbeeck v. 
Dunscomb, 41 How. Prac. ( N. Y. ) 344. 

SYN ODAL. A tribute or payment in mon
ey paid to the bishop or archdeacon by the 
inferior clergy, at the Easter visitation. 

SYN:O DALES TESTES. L. Lat. Synods-men 
(corrupted into sidesmen) were the urban and 
rural deans, now the church-wardens. See 
Sidesmen. 

SYN O NYMOUS. Expressing the same or 
nearly the l:!ame idea. McCarthy v. Dunlevy:' 
Franklin Co., 277 Pa. 467, 121 A. 409, 410 ; 
Hoffine v. Ewing, 60 Neb. 729, 84 N. W. 93, 
95. 
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SYP H I L I S. In medi-cal jurisprudence. A 
venereal disease (vulgarly called "the pox") 
of peculiar virulence, infectious by direct con
tact, f:apable of hereditary transmission, and 
the source of various other diseases and, di
rectly or indirectly, of insanity. 

SYSTEM.  Method ; manner ; mode. :E'osche 
v. Union Traction 00., 108 Kan. 585, 196 P. 
423, 424. An organized plan or scheme in 
keeping with which the constituent parts 
thereof are rendered similar and are connect
ed and combined into one complete harmoni
ous whole, importing both a unity of purpose 
and entirety of operation. Coulter v. Pool, 
187 Cal. 181, 201 P. 120, 125. Thus, as used 
in a constitutional provision making it the 
duty of the legislature to esta,blish a system 
of free public schools, the term indicates some 
degree of uniformity and equality of oppor· 
tunity for pupils attending such schools. Mil
ler v. Childers, 107 Okl. 57, 238 P. 204, 206. 

In mining usage, under the principle that 
a system or plan of development is sufficient 
to meet the requirements of annual expendic 
ture . in development of mining claims, the 
term ·"system" or "general system" of work 
means that work as it is commenced on the 
ground is such that if -continued it will lead 
to a discovery and development of the veins 
or ore ,bodies that are supposed to be in the 
claims, or if these are known that the work 
will facilitate the extraction of ores and min� 
erals. Golden Giant Mining Co. v. Hill, 27 
IN. M. 124, 198 p� 27'6, 279, 14 A. II. R. 1450. 
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T 
T. As an abbreviation, this letter usually It accompanies attacks of tabetic dementia. 
stands for either "Territory," "Trinity," See Insanity. 
"term," "tempore," (in the time of,) or "ti· 
tle." TABET I C  D E M E N T I A. See Insanity. 

Every person who was convicted of felony, TABLE. A synopsis or condensed statement, 
short of murder, and admitted to the benefit bringing together numerous items or details 
of clergy. was at one time marked with this so as to be comprehended in' a single view ; 
letter upon the brawn of the thumb. Abolish- as genealogical tables, exhibiting the names 
ed by 7 & 8 Geo. IV, c. 27. Whart. Dict. and relationships of all the persons compos-

By a law of the Province of Pennsylvania, ing a family ; life and annuity tables, used 
A. D. 1698, it was provided that a convicted by actuaries ; interest twbles, etc. 
thief should wear a badge in the form of the 
letter "T.," upon his left ,sleeve, which badge TAB LE DE MARB RE. Fr. In old French 

should be at least four inches long and of a law. Table of Marble ; a principal seat of 

color different from that of his outer gar- the admiralty, So called. These Tables de 

ment. Linn, Laws Provo Pa. 275. Marbre are frequently mentioned in the Or-
donnance of the Marine. Burrill. 

T. R. E. An abbreviation of "Tempore Regis 

Edwatrdi," (in the time of King Edward,) of 
common occurrence in Domesday, when the 
valuation of manors, as it was in the time of 
Edward the Confessor, is recounted. Cowell. 

TABARD. A short gown ; a herald's coat; 
a surcoat. 
TABA RD ER. One who wears a tabard or 
short gown ; the name is still used as the ti
tle of certain bachelors of arts on the old 
foundation of Queen's College, Oxford. Enc. 
Lond. 

TAB LE O F  CASES. An alphabetical list of 
the adjudged cases cited, referred to, or di
gested in a legal text-book, volume of reports, 
or digest, with references to the sections, pag
es, or paragraphs where they are respective
ly cited, etc., which is commonly either pre
fixed or appended to the volume. 

TAB LE RE NTS. In English law. Payments 
which used to be made to ·bishops, etc., reserv
ed and appropriated to their t3Jble or house
keeping. Wharton. 

TAB E L LA. Lat. In R oman law. A tablet. TAB LEA U O F  DISTRI B UT I O N: In Louisi
Used in voting, and in giving the verdict of ana. A list of creditors of an insolvent es
juries and decision of judges ; and, when tate, stating what each is entitled to. Tay
written upon, commonly translated "ballot." lor v. Hollander, 4 Mart. N. S. (La.) 535. 
The laws whiCh introduced and reg.ulated the 
mode of voting by ballot were called "leges 

TABU LA. Lat. Ill' the civil law. A table 

tabellarim." Calvin. ; 1 Kent, Comm. 232, or tablet ; a thin sheet of wood, which, when 

note. covered with wax, was used for writing. 

TAB E LL I O. Lat. In Roman law. An officer 
corresponding in some respects to a notary. 
His business was to draw legal instruments, 
(contracts, wills, etc.,) and witness their ex
ecution. Calvin. 

Tabelliones differed from notaries in many re
spects: they had judicial jurisdiction in some cases; 
and from their judgments there were no appeals. 
Notaries were then the clerks or aiders of the 
tabelliones; they received the agreements of the 
parties, which they reduced to short notes; and 
these contracts were not binding until they were 
written in extenso, which was done by the tabe�

Ziones. Jacob Law Dict. TabelZion. 

TAB U LA IN NA U F RAGIO. Lat. A plank in 
a shipwreck. This phrase is used metaphor
ically to designate the power subsisting in a 
third mortgagee, who took without notice of 
the 'Second mortgage, to acquire the first in
cumbrance, attach it to his own, and thus 
squeeze out and get satisfaction, before the 
second is admitted to the fund. 1 Story, Eq. 
Jur. § 414 ; 2 Ves. Ch. 573. "It may be fairly 
said that the doctrine survives only in the un
just, and much-criticised English rule of tack
ing." Ames, Lect. Leg. Hist. 269. See Tack
ing. The use of the expression is attributed 
to Sir Matthew Hale. See 2 P. Wms.491. 

TA BERNAC U L U M .  In old records. A pub-
TAB U LfE. lic inn, or house of entertainment. Cowell. Lat. In Roman law. Tables. 

TABER NARIUS. Lat. 
I n the Civil Law 

A shop-keeper. Dig. 14, 3, 5, 7. 

Writings of any kind used as evidences of a 
transaction. Brissonius. Contracts and 
written instruments of all kinds, especially 
wills. So called because originally 'written on 
tablets and with wax. Oalvinus. 

I n  Old Engl ish Law TA B U LfE N U PTIALES. In the civil law. A 
A taverner or tavern keeper. Fleta, lib. 2, written record of a marriage ; or the agree-

C. 12, § 17. ment ·as to the a08. 

TABES D O RSA LIS. In medical jurispru- TAB U LARI US. Lat. A notary, or tabellio. 
dence. Another name for locomotor ataxia. Calvin. 

BL.LAW DICT. (3n ED.)-107 
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TAC, TAI<. In old records. A kind of cus- TACI<, 'V. To annex some junior lien to a 
tomary payment by a tenant. Cowell. first lien, thereby acquiring priority over 3n 

intermediate one. See Tacking. 
T AC FREE. In old records. Free from the 
common duty or imposition of taco Oowell. 

TACIT. Not express·2d ; implied or infer
red ; manifested by the refraining from con
tradiction or ohjection ; inferred from the sit
uation and circumstances, in the ahsence of 
express n:atter. Thus, tacit consent is con
sent inferred from the fact that the party 
kept silence when he had an opportunity to 
forb:d or refuse. 

TACIT AC CEPTA N C E. In the civil law, a 
tacit acc2ptance of an inheritance takes place 
when some act is done ,by the heir which 
necessarily supposes his intention to accept 
and whkh he would have no ri�ht to do but 
in his capacity as heir. eiv. Oode La. art. 
988. 

TACIT H YPOTH ECATION.  In the civil law, 
a species of lien or mortgage which is created 
hy operation of law without any express 
agrJen:ent of the parties. Mackeld. Rom. 
Law, § 343. In admiralty law,' this term is 
sometimes applied to a maritime lien, which 
is not, strictly speaking, an hypothecation in 
the Roman sense of the term, though it re
semhles it. See The Nestor, 1 Sumn. 73, 18 
Fed. Oas. 9. 

TACIT LAW. A law which derives its 'au
thority from the common consent of the peo
ple without any legislative enactment. 1 
Bouv.lnst. no. 120. 

TACIT M O RTGAG E. In the law of Louisi
ana. The law alone in certain cases gives to 
the creditor a mortgage on the property of his 
debtor, without it being requisite that the 
parties should stipulate it. This is called "le
gal mortga�e." It is called also "tacit mort
gage," because it is established by the law 
witho�lt ne aid of any agreement. Oiv. Code 
La. art. 3311. 

TACIT RELOCATION� In Scotch law. The 
tacit or implied renewal of a lease, inferred 
w:1en the landlord, instead of warning a ten
ant to remove at the stipulated expiration of 
th � lease, has allowed him to continue with
out making a new agreement. Bell, "Relo
cation." 

T !' CIT T AC !<. In Scotch law. An implied 
tnck or lease ; inferred from a tacksman's 
possessing peaceably after his tack is expired. 
1 Forh. lnst. pt. 2. p. 153. 

Tacita qu�d'am habentur p ro expressis. 8 Ooke, 
40. Things unexpressed are sometimes con
sidered as expressed. 

TAC I T E. Lat. Silently ; impliedly ; tacitly. 

TACITU RNITY. In Scotch law, laches in not 
prosecuting a legal claim, or in acquiesciJig 
in an adverse one. Mozley & Whitley. 

TACI<, n. In Scotch law. A term corre
sponding to the English "lease," and denot
ing the same species of contract. 

-Tack d uty. Rent reserved upon a lease. 

TACI<ING. The uniting of securities given 
at different times, so as to prevent any inter
mediate purchaser from claiming a title to 
redeem or otherwise discharge one lien, whieh 
is prior, without redeeming or discharging the 
other liens also, which are subsequent to his 
own title. 1 Story, Eq. JUl'. § 412. The term 
is particularly applied to the action of a third 
mortgagee who, by bu�ying the first lien and 
uniting it to his own, gets priority over the 
second mortgagee. The source and origin 
of the English doctrine is the case of Marsh 
V. Lee, 2 VentI'. 337 ; 1 Oh. Cas. 162 ; 1 Who 
& T. L. O. Eq. 611, notes. This case and the 
dO'ctrine founded upon it has been the subject 
of severe criticism. Langd. Eq. PI. 191. Lord 
Oh. J. Holt is said to have been one of the 
first to benefit by the right of tacking ; see 
Holt v. Mill, 2 Vern. 279. This doctrine is 
inconsistent with laws which require the re
cording of mortgages, and in the United 
States, it does not exist to' any extent. Pea
body V. Patten, 2 Pick. (Mass.) 517 ; Brayee 
v. Bank, 14 Ohio 318 ; Anderson V. Neff, 11 
Sergo & R. (Pa.) 208 ; Dyer V. Graves, 37 Vt. 
375 ; Parkist v. Alexander, 1 Johns. Oh. (N. 
Y.) 39'9 ;  Bisph. Eq. § 159, 

The term i8 also used in a number of other 
connections, as of possessions, disabilities, or 
items in accounts or other dealings. In these 
several cases the purpose of the proposed 
tacking is to avoid the bar of a statute of 
limitations. See Davis V. Ooblens, 174 U. S. 
71.9, 19 S. Ot. 832, 43 L. Ed. 1147 ; Knippen
berg v. Morris, 80 Ind. 540 ; Eager V. Oom., 
4 Mass. 182 ; Oaperton V. Gregory, 11 Grat. 
(Va.) 505 ; Sharp V. Stephens' Oommittee, 21 
Ky. L. Rep. 687, 52 S. W. 977 ; Graham v. 
Stanton, 177 Mass. 321, 58 N. E. 1023 ; Moore 
V. Blackman, 109 Wis. 528, 85 N. W. 429. 
The term is applied especially to the process 
of making out title to land by adverse posses
sion, when the present occupant and claim
ant has not been in possession fO'r the full 
statutory period, but adds or "tacks" to his 
own possession that of previous occupants 
under whom. he claims. See J. B. Streeter 
CO. V. Fredrickson, 11 N. D. 300, 91 N. W. 
692 ; Frost V. Oourtis, 172 Mass. 401, 52 N. E. 
515 ; Lantry v. WO'lff, 49 Neb. 374, 68 N. W. 
494 ; 'Woodruff V. RO'ysden, 105 Tenn. 491, 58 
S. W. 1066, 80 Am. St. Rep. 905; Harris v. 
McGovern, 99 U. S. 161, 25. L. Ed. 317 ; Mur
ray V. Pannaci, 67 N. J. Eq. 724, 57 A. 1132; 
Johnston v. Oase, 131 N. O. 491, 42 S. E. 957. 

TACI<SMAN. In ScotCh law. A tenant or 
lessee ; one to whom a tack is granted. 1 
Forb. Inst. pt. 2, p. 153. 

BL;LA.W DICT.(3n En.) 
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TACTI S  SACROSANCT�S. La.t. In old Eng
lislf law. Touching the holy evangelists: 
Fleta, lib. 3, c. 16, § 21. "A bishop may swear 
viBi8 evangelii8, [looking at the Gospels,] and 
not tacti8, and it is good enough. " Freem. 
133. 

TACTO PER S E  SAN CTO EVAN G EL I O. 
Lat. Having personally touched the holy 
Gospel. Cro. Eliz. 105. The description · of 
a corporal · oath. 

TAl L. Limited; abridged; reduced; cur
tailed, as a fee or estate in fee, to a certain 
ord2r of succession, or to certain heirs. 

TA I L, ESTATE I N. An estate of inherit
ance, which, instead of descending to heirs 
generally, goes to the heirs of the donee's 
body, which means his lawful issue, his chil
dren, and through them to his grandchildren 
in a direct line, so long as his posterity en
dures in a regular order and course of de
scent, and upon the death of the first owner 
without issue, the estate determines. 1 
Washb. Real Prop. *72. Kolmer v. Miles, 
270 Ill. 20, 110 N. E. 407, 408 ; Inlow v. Her
ren, 306 Mo. 42, 267 S. W. 893, 899; Tantum 
v. Campbell, 83 N. J. Eq. 361, 91 A. 120 , 121 ; 
Harwell v. Harwell, 151 Tenn. 587, 271 S. ·W. 
353, 355. 

An estate tail is a freehold of inheritance, limited 
to a person and the heirs of his body, general or 
sp,e�ial, male or female, and is the creature of the 
statute de Donis. The estate, provided the entail 
be not barred, reverts to the donor or reversioner, if 
the donee die without leaving descendants answering 
to the condition annexed to the estate upon its crea
tion, unless there be a limitation over to a third 
person on default of such descendants, when it vests 
in such third person or remainder-man. Wharton. 
In ra Reeves, 10 Del. Ch. 324, 92 A. 246, 247 ; 10 Del. 
Ch. 483, 94 A. 511, 513 ; Conover v. Cade, 184 Ind. 
604, 112 N. E. 7, 11; Gardner' v. Anderson, 114 Kan. 
778, 227 P. 743, 748; Cox v. Fink, 200 Ky. 219, 254 S. 
W. 757, 758. 

Several Tail 

An entail severally to two; as if land is 
given to two men and their wives, and to the 

. heirs of their bodies begotten ; here the 
donees have a joint estate for their two lives, 
and yet they have a several inheritance, be
ca use the issue of the one shall have his 
moiety, and the issue of the other the other 
moiety. Cowell. 

TaU after Possi;bil ity of I ssue Extinot 
A species of estate tail which arises where 

one is tenant in special tail, and a person 
from whose body the issue was to spring dies 
without issue, or, having left issue, that is
sue becomes extinct. In either of these cas
es the surviving tenant in special tail be
comes "tenant in tail after possibility of is
sue extinct." 2 Bl. Comm. 124. 

Tail Female 

When lands are given to a person and the 
femme heirs of his or her body, this is called 

an "estate tail female,�' and the male heirs 
are not capable of inheriting it. 

Tail Go'neral . 

An estate in tail ·granted to one "and the 
hei-rs of his body begottenj" which is called 
"tail general" because, how often soever such 
donee in tail be married, his issu2 in general 
by all and every such marriage is, in su ces
sive order, capable of inheriting the estate 
tail per formam doni. 2 BI. COmm. 113; Tan
tum v. Campbell, 83 N. J. Eq. 3ti1, 91 A. 120, 
122. This is where an estate is limited to a 
man and the heirs of his body, without any 
restriction at all; or, a ccording to some au
thorities, with no other restriction than thllt 
in relation to sex. Thus, tail male gen .'ral 
is the same thing as tail male; the worn 
"general," in such case, implying that there 
is no other restriction. upon the descent of 
the estate than that it must go in the male 
line. So an estate in tail female general is 
an estate in tail female. The word "gener
al," in the phrase, expresses a purely nega
tive idea, and may denote the absence of any 
restriction, or the absence of Rome g-iVE'}1 re
striction which is tacitly understood. Moz
ley & Whitley. 

Tail M al e  

When certain lands are given t o  a per
son and the male heirs of his or her body. 
this is called an "estate tail male," and the 
female heirs are not capable of inheriting it. 

Tail Special 

This denotes an estate in tail where the 
succession is restricted to certain heirs of 
the donee's body, and does not go to all of 
them in general; e. g., where lands and tene
mellts are given to a man and "the heirs of 
his body on Mary, his now wife, to be he
gotten;" here .no issue can inherit but such 
special issue as is engendered between those 
two, not such as the hnsband may have by 
another wife, and therefore it is called "sp�
cial tail.'" 2 Bl. Camm. 113. It is defined 
by Cowell as the limitation of lands and tene
ments to a man and his wife and the heirs of 
their two bodies. But the phrase need not be 
thus restricted. Tail special, in its largest 
sense, is wher.e the gift is restrained fo cer
tain heirs of the donor's body, and does'not go 
to all of them in general. Mozley'& Whitley. 

TA I LAG E. See Tallage. 

TAJLLE. Fr. 

I n  Old French Law 

A tax or assessment levied by the king, or 
by any great lord, upon his sub'ects, usllally 
taking the form of an imposition upon the 
owners of real estate. Brande. The equiva
lent of the English tallage-the typical direct 
tax in France of the Middle Ages, as tonlieu 
was the generic term for an indirect tax. 
See Tallage. 
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In Old English Law 
The fee which is opposed to fee-simple, be-

'cause it is so minced or pared that it is not 
in the owner's free power to dispose of it, but 
it is, by the first giver, cut or divided from 
all other, and tied to the issue of the donee, 
-in short, an estate-tail. Wharton. 

TA I LORS TO T H E  T RADE. Those who cut, 
. make, and trim garments for merchant tail
ors in different parts of the United States. 
Magid v. Tannenbaum, 164 App. Div. 142, 
149 N. Y. S. 445. 

TA I LZ I E. In Scotch law. An entail. A 
tailzied fee is that which the owner, by ex
ercising his inherent right of disposing of his 
property, settles upon others than those to 
whom it would have descended by law. 1 
Forb. Inst. pt. 2, p. 101. 

TAI NT. A conviction of felony, or the per
son so convicted. Cowell. 

TAK E. To lay hold of; to gain or receive 
�nto possession; to seize; to deprive one of 
the use or po&session of; to assume owner
ship. City of Durham v. Wright, 190 N. C. 
568, 13Q S. E. 161, 163. Thus, constitutions 
generally provide that a man's property shall 
not be ta.ken for public uses without just com
pensation. Evansville & C. R. Co. v. Dick, 9 
Ind. 433; Gas Products Co. v. Rankin, 63 
Mont. 372, 207 P. 993, 998, 24 A. L. R. 294; 
Piper v. Ekern, 180 Wis. 586, 194 N. W. 159, 
162, 34 A. L. R. 32. Property may be dee�ed 
"taken " within the meaning of these consti
tutional provisions when it is totally destroy
ed or rendered valueless, Lund v. ,salt Lake 
County, 58 Utah, 546, 200 P. 510, 513, or 
when it is damaged by a public use in connec
tion with an actual taking by the exercise 
of eminent domain, City of St. Louis v. St. 
Louis, I .. M. & S. Ry. Co., 272 Mo. 80, 197 S. 
W. 107, 111. See, however, United States v. 
Louisville Bridge Co. (D. C.) 233 F. 270, 277; 
Richards v. Washington Terminal Co., 233 
U. S. 546, 34 S. Ct. 654, 657, 58 L; Ed. 1088, 
L. � A. 1915A, 887; Pontiac Improvement 
Co. v. Board of Com'rs of Cleveland Metro
politan Park Dist., 104 Ohio St. 447, 13 N. E. 
635, �8, 23 A. L. R. 866. 

To "take" a thing is to receive it. Ordinarily it 
some further action is to be taken by the recipient 
the us'e of the word "accept" is expected. Johnston 
v. SChwenck, 99 Ohio St. 59, 124 N. E. 61, 63, 8 A. L. 
R. 170. 

In the law of larceny, to obtain or assume 
possession of a chattel unlawfully, and with
out· the owner's consent; to appropriate 
things to one's own use with felonious in
tent. Thus, an actual taking is essential to 
constitute larceny. 4 Bt Comm. 430. A 
"taking" occurs when a person with a pre
conceived design to appropriate property to 
his own use obtains possession of it by means 
of,·fraud ; or trickery. People v. Edwards, 
72 Cal. App. 102, 236 P. 944, 948. ' 
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In this connection, "take" Is not synonymous with 
"obtain, " which embraces many other ways of ac
quiring property. Allen v. State, 97 Tex. Cr. R. 467, 
262 S. W. 502, 503. Nor is "take" necessarily synony
mous with "steal." Hunt v. State, 89 Tex. Cr. R. 
89, 229 S. W. 869, 871 ; Louisville & N. R. Co. v. 
Malone, 200 Ala. 380, 76 So. 200, 297. But the phrase 
"take by stealth" may have the same meaning as 
"steal." Roach v. State, 23 Ok!. Cr. 280, 214 P. 56S, 
564 • 

To seize or apprehend a person ; to arrest 
the body of a person by virtue of lawful proc
ess. Thus, a capias commands the officer 
to take the body of the defendant. Com. v. 
Hall, 9 Gray (Mass.) 267, 69 Am. Dec. 285. 

To acquire the title to an estate; to receive 
or be entitled to an estate in lands from an
other person by virtue of some species of ti
tle. Thus one is said to "take by purchase, " 
"take by descent, " "take a life-interest under 
the devise, " etc. In re Bock, 125 Misc. 653, 
211 N. Y. S. 621, 622. 

Technically "inherit" is a word of limitation, and 
"take" is a word of purchase. Barmore v. Darragh 
(Tex. Civ. App.) 231 S. W. 472, 479. 

To receive the verdict of a jury; to su
perintend the delivery of a verdict; to hold 
a court. The commission of assize in England 
empowers the judges to take the assiZes; 
that is, according to its ancient meaning, to 
take the verdict of a peculiar species of jury 
called an "assize;" but, in its present mean
ing, "to hold the assizes. " 3 Bl. Comm. 59, 
185. To choose; e. g., ail capiendas assisa.8, 
to choose a jury. 

To procure or to obtain (an appeal). Nes
sans v. Colomes, 136 La. 1051, 68 So. 122; 
Cochran v. State, 206 Ala. 74, 89 So. 278. 

See, also, Taking. 

TAI<E AWAY. This term in a statute punish
ing every person who shall take a way any 
female under 18 from her father for the pur
pose of prostitution requires only that such 
person procure or cause her to go away by 
some persuasion, enticement, or inducement 
offered, exercised, or held out to the girl, or 
by furnishing her the means or money with 
which to go away. State v. Corrigan, 262 Mo. 
195, 171 S. W. 51, 54. 

T A I<E BACI<. To revoke; to retract; as, 
to take back one's promise. Dimock State 
Bank v. Boehnen, 46 S. D. 50, 190 N. W. 485. 

TAKE BY STEALTH. To steal; feloniously 
to take and carry away the personal goods 
of another; to take without right, secretly, 
and without leave or consent of the owner. 
Roach v. State, 23 Okl. Cr. 280, 214P. 563, 
564. 

TAI<E CARE OF. To support; maintain; 
look after (a person). Ballenger v. Ballenger, 
208 Ala. 147, 94 So. 127. To pay (a debt). 
Scranton Mercantile Co. v. E. Schneider & 
Co., 163 Ark. 536, 260 S. W. 426, 427., 
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TAKE EFFECT. To become operative or TA LE. The count or counting of money. 
executed. Miller v. Oliver, 54 Cal . App. 495, Said to be derived from the same root as 
202 p. 168, 171. "tally." Cowell. Whence also the modern 

TAKE QoVE,R. To assume control or manage
ment of ;-not necessarily involving the trans
fer of absolute title. New York Trust Co. v. 
Farmers' 11'1'. Dist. (0. C. A.) 280 F. 785, 795. 
Hee, however, Knight v. First Nat. Bank (C. 
C. A.) 281 F. 968, 972. 

TAI<E UP. To pay or discharge (a note). 
Ashville Say. Bank v. Lee, 214 Ala. 501, 108 
So. 335, 337; McKenzie v. Smith, 18 Ga. App. 
626, 89 S. E. 1097, 1098; Dilenbeck v. Her
rold, 183 Iowa, 264, 164 N. W. 869, 870. Also, 
sometimes, to purchase a note. Dilenbeck v. 
Herrold, 8upra. To retire (a negotiable in
strument); to discharge one's liability on it; 
-said particular ly of an indorser or ac
ceptor. 

A party to a negotiable instrument, particularly 
all indorser or accept01:, is said to "take up" the 
paper, or to "retire" it, when he pays its amount, 
or substitutes other security for it, and receives it 
again into his own hands. See Hartzell v. McClurg, 
64 Neb. 316, 74 N. W. 626; McKenzie v. Smith, 18 Ga. 
App. 626, 89 S. E. 1097, 1098. 

TA KENO KO. Chopped, cooked, and canned 
bamboo sprouts from Japan, used as a vege
table in a manner similar to asparagus. Nip
pon Co. v. U. S., 12 Ct. Oust. App. 548, 549,. 

TA K ER. One who takes or acqufres; par
ticularly, one who takes an estate by devise. 
When an estate is granted subject to a re
mainder or executory devise, the devisee of 
the immediate interest is .called the "first 
taker." 

TA I< I NG. In criminal law and torts. The 
act of laying hold upon an article, with. or 
without 'l"emoving the same. It implies a 
transfer of possession, dominion, or control. 
See Take. 

Under various statutes relating to sexual 
offenses, such as the abduction of a girl nn
del' the age of 18 years for the purpose of 
carnal intercourse, to constitute a "taking" 
no force, actual or constructive, need be exer
cised. State v. Lauzer, 152 Minn. 279, 188 
N. W. 558, 559. The "taking" may be effected 
by persuasion, enticement, or inducement. 
State v. Richards, 88 Wash. 160, 152 P. 720. 
And it is not necessary that the girl be taken 
from the control or against the will of those 
having lawful authority over her. State v. 
Lauzer, 152 Minn. 279, 188 N. W. 558. But 
the state must prove conduct by defendant 
indicating a control, complete or partial, of 
her person, having sexual intercourse as its 
object. State v. Clough (Del. Gen. Sess.) 134 
A. 172, 173. 

TA LC. A mineral compound, known as hy
drated silicate of magnesia. United States 
v. R. C. Boeckel & Co. (C. C. A.) 221 F. 885, 
886. 

word "teller." 
I n Old Ple'adi n g  

The plaintiff's count, declaration, o r  narra
tive of his case. 3 Bl. Comm. 293. 

TALES. Lat. Such; such men. A num
ber of jurors added to a deficient panel to 
supply the deficiency. Nesbit v. People, 19 
Colo. 441, 36 P. 221. See Shields v. Bank, 3 
Hun (N. Y.) 477, 479. When, by means of 
challenges or any other cause, a sufficient 
number of unexceptionable jurors does not 
appear at the trial, either party may pray a 
''tales,'' as it is termed; that is, a supply 
of 8uck men as are summoned on the first 
panel in order to make up the deficiency. 
Brown. See State v. McCrystol, 43 La. Anll. 
907,9 So. 922; Railroad Co. v. Mask, 64 Miss. 
738, 2 So. 360. . 

A list of such jurymen as were of the tales, 
kept in the king's bench .office in England. 

TALES D E  C I R,CUMSTA NT I B US. So many 
of the by-standers. The emphatic words· of 
the old writ awarded to the sherIff to make 
up a deficiency of jurors out of �he persons 
present in court. 3 Bl. Comm. 365. 

The order of the judge for taking such hy
standers as jurors. See Lee v. Evaul, 1 N. J. 
Law, 283; Fuller v. State, 1 Blackf. (Ind.) 65. 

TA LESMAN. A person summoned to act as 
a juror from among the 'by-standers in the 
court. Linehan v. State, 113 Ala. 70, 21 So. 
497 ; Shields v. Niagara County Say. Bank, 
5 Thomp. & C. (N. Y.) 587. A person sum
moned as one of the tales added to a jury. 
Webster, Diet. 

TALl O. Lat. In the civil law. Like for 
like; punishment in the same kind; the pun
ishment of an injury by an act of the same 
kind, as an eye for an eye, a limb for a' limb, 
etc. Calvin. 

Talis interpretatio se'm p'er flenda est, ut e,vitetu r 
absurdum et inco nveniens, et ne j udicium sit 
iI Iu sorium. 1 Coke, 52. Interpretation is ,al
ways to be made in such a manner that what 
is absurd and inconvenient may be avoided, 
and the judgment be not illusory [or nuga
tory]. 

Talis non est eadem; nam n ullu m simile est 
idem. 4 Ooke, 18. What is like is not the 
same; for nothing similar is the same. 

Talis res, ve,l tale rectum, q u re  vel q uod non  est 
in homine  adtu nc superstite sed tantu m m odo est 
et consistit in  consid,eratione et i ntellig 'entia le
gis, et q uod alii d ixerunt talem re'm vel tale reo
tum fore in  n ubibus. Such a thing or such a 
right as is not vested in a person then liv
ing, but merely exists in the consideration 
and contemplation of law [is said to be in 
abeyance,] and others have said that such a 
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thing or such a right is in the clouds. Co. 
:Litt. 342. 

TAL I TER PRO CESSUM EST. "So it has pro
ceeded." Words formerly used in pleading, 
by which a defendant, in justifying his con
duet, by the process of an inferior court, al
leged the proceedings in such inferior court. 
Ste:ph. PI. 5th ed. p. 369. Upon pleading the 
jud,gment of an inferior court, the proceed
ings preliminary to such judgment, and on 'which the same was founded, must, to' some 

,extent, appear in the pleading, but the rule 
is that they may be alleged with a general al
legation that "such proceedings were had," 
instead of a detailed account of the proceed
ings themselves, and this general allegation is 
called the "taUter processum est." A like 
conclse �ode of stating former proceedings 
in ,a suit is adopted at the present day in 
chancery proceedings upon petitions and in 
actions in the nature of bills of revivor and 
supplement. Brown. 

TALLAGE, or TA I LAGE. A piece cut out of 
the whole. Cowell. Used metaphorically 
for a share of a man's substance paid by way 
of tribute, toll, or tax, being derived from 
the French "tailler," which signifies to cut a 
piece out of the whole. Cowell. See State v. 
Switzler, 143 Mo. 287, 45 S. ,V. 245, 40 L. R. 
A. 280, 65 Am. St. Rep. (3-53 ; Lake Shore, etc., 
�R; Co. v. Grand Rapids, 102 Mich. 374, 60 N. 
W.' 767, 29 L. R. A. 195. A term used to'de
note Subsidies, taxes, customs, and, indeed, , 
any imposition whatever by the government 
for the purpose of raising a revenue. Bacon, 
Abr. SmuggUng, etc. (B); Fort. De Laud. 26 ; 
Madd. Exch. c. 17 ; Co. 2d Inst. 531. A tax 
,upon cities, townships and boroughs granted 
to the king as a part of the royal revenue. 2 
Steph. Com. 622; 1 Poll. & Maitl. 647. 

TALLAGER. A tax or toll gatherer ; men
tioned by Chaucer (and spelled "talaigier").  

,TA LLAG I U M. L. Lat. A term including 
all taxes. 2 lnst. 532 ; People v. Brooklyn, 9 
Barb. (N. Y.) 551 ; Bernards Tp. v. Allen, 61 
N. J. Law, 228, 39 A. 716. 

TA LLAG I U M FAC ERE. To give up accounts 
in the exchequer, where the method of ac
counting was by tallies. 

TALLAT I O. A keeping account by tallies. 
Cowell. 

TALLEY, or TALLY. A stick cut into two 
parts, on each whereof is marked, with notch
es or otherwise, what is due between' debtor 
and creditor. It was the ancient mode of 
keeping accounts. One part was held by the 
creditor, and the other by the debtor. The 
use of tallies in the exchequer was abolished 
by St. 23 Geo. III. c. 82, and the old tallies 
were ordered to be destroyed by St. 4 & 5 Wm. 

• IV. c� 15. Wharton. By the custom of Lon
. don, sealed tallies were effectual as a deed. 
lAbel' Albu� 191a . . They are admissible by-the 
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French and Italian Codes as evidence between 
traders. It is said that they were negotiable. 
See Penny Encycl. ; Hall, Antiq. of Exch= 118. 

-Tallies of loan. A term originnlly used in 
England to describe exchequer bills, which 
were issued by the officers of the exchequer 
when a temporary loan was necessary to meet 
the exigencies of the government, and charg
ed on the credit of the exchequer in general, 
and made assignable from one person to an
other. Briscoe v. Bank of Kentucky, 11 Pet. 
328, 9 L. Ed. 709. 

-Tally trade. A system of dealing by which 
dealers furnish certain articles on credit, up
on an agreement for the payment of the stip
ulated price by certain weekly or monthly in
stallments. McCul. Dict. 

TA LLI A. L. Lat. A tax or tribute; tallage ; 
a share talwn or cut out of any one's income 
PI' means. Spelman. 

TA LM U D. A work which embodies the civil 
and canonical law of the Jewish people. 

TALTA RU M'S CASE. A case reported in 
Yearb. 12 Edw. IV. 19-21, which is regarded 
as having established the foundation of com
mon recoveries. 

TAM QUAM. A phrase used as the name of a 
writ of error from inferior courts, when the 
error is supposed to be as well in giving the 
judgment as in awarding execution upon it. 
(Tam in rcdditione judicii, quam in adjudir 
catione exccutionis.) 

Venire Tam Quam 

One by which a jury was summoned, as 
well to try an issue as to inquire of the dam
ages on a default. 2 Tidd, Pl'. 722, 895. 

TAME. Domesticated ; accustomed to man ; 
reclaimed from a natural state of wildness. 
In the Latin phrase, tame animals are de
scribed as d01nitce naturce. 

TAMEN.  Lat. Notwithstanding ; neverthe
less; yet. 

TAN G I BLE PROPERTY. Goods, wares, and 
merchandise. In re Arllib's Estate, 127 Misc. 
820, 216 N. Y. S. 522, 523. Such property as 
may be seen, weighed, measured, and estimat
ed by the physical senses, and which is cap
able of being possessed. People ex reI. Astor 
Trust Co. v. State Tax Commission, 160 N. Y. 
S. 854, 855, 174 App. Div. 320. Property 
which may be touched ; such as is perceptible 
to the senses ; corporeal property, whether 
real or personal. The phrase is used in oppo
sition to such species of property as patents, 
franchises, copyri�hts, rents, ways, and in
corporeal proJ;erty generally. 

TA N I ST RY. In old Irish law. A species of 
tenure, founded on ancient usage, which al
lotted the inheritance. of lands, castles., etc., 
to the "oldest and worthiest man of the de-
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ceased's name and blood." It was. abolished 
. in the reign of James I. , Jacoh: Wharton.· 

ties oli the importation' of foreign met-chan..: 
dise . 

TAN 1<. A receptacle fQr liqu!d. American TASSU M . , In old E.nglish law� A heap; a 
Tank Co. v. Revert Oil Co ., 196P. 1111, 1112, hay-mow, or hay-stack. Fre1'trUm in tassi8, hay 
108 Kan. 690. in stacks. Reg. Orig. 96. 

' 

TAN I<AGE. Waste matter from tanks, es
pecially the dTied, nitrog-enous residue from 
tanks, in which fat has been rendered, used 
as a fertilizer. Jenkins v. Springfield'Reduc
tion & Chemical Co., le9 Mo. App. 534, 154 S. 
W. 832, 834. The refuse of meat-paddng 
houses, unfit for human consump1tion, i*3 
known as "tanknge" or "liquid stick" accord
ing to its water content. Darling & Co. v. U. 
S., 12 Ct. Cust. App. 86, 87. 

TAN NE R I A .  In old Fn�lish law. Tannery; 
the trade or business of a tanner. Fleta, lib. 
2, c. 52, § 35. 

TANTEO. Span. In Spanish law. Pre-emp
t
,
ion� White, New hecop. b. 2, tit. 2, c. 3. 

TA NTO, R I G H T  OF. In Mexican law. The 
right' E'njoYf'd by an usufructuary of property, 
of buying the property at the same price at 
which the owner offers it to any other person, 
or is willing to take from another. Civ. Code 
Mex. a,rt. 992. 

Tantum bona va�ent, q uantum vendi possunt. 
Shep. Touch. 142. Goods are worth so much 
as they can be sold for. 3 lnst. 305. 

Tantiim habent de lege, quantum habent de jus
titia. (Precedents) have value in the law to 
the extent that they represent justice. Hob. 
270. 

TAR D E  VEN IT.  Lat. In practice. The 
name of a return made by the sheriff to a 
writ, when it came into his hands too late to 
be executed before the return-day. 

TA RE. A deficiency in the weight or quan
tity of merchandise by reason of the weight 
of the box, cask, bag, or other receptade 
which contains it and is weighed with it. AI
'So an allowance or abatement of a certain 
weight or quantity which the seller makes to 
the buyer, on account of the weight of such 
box, cask, etc. Napier v. Barney, 5 Blatchf. 
191, 17 Fed. Cas. 1149. See Tret. 

TA R I FF. A cartel of commerce, a book of 
rates, a table or catalogue, drawn usually in 
al�;habetical order, containing the names of 
several kinds of merchandise, with the duties 
or customs to be paid for the same, as settled 
by authority, or agreed on between the several 
princes and states tha t hold commerce to
gether. Enc. Lond. ; Railway Co. v. Cush
man, 92 Tex. 623, 50 S. W. 10C9 ; Pacific S. S. 
Co. v. Cockette (C. C. A.) 8 F.(2dl 259, 261. 

The list or schedule of articles on which a 
duty is imposed upen their importation into 
the United States, with the rates at, which 
they are severally taxed. Also the custom or 
duty payable on such articles. And, deriva
tively, the system or principle of imposin� du-

TATH. In the counties of Norfolk and Suf-' 
folk, the lords of manors anciently claimed, 
the privilege of having their tenants' flocks' 
or sheep brought at night upon their own de
mesne lands, there to be folded for the. im
provement of the ground, which liberty was 
called by the name of the "tath." Spelman. 

TAU R I  L l B E R I  L I BERTAS. Lat. A com .. , 
mon bull ; because he was free to all the ten
ants within such a manor, liberty, etc. 

TAUTO LOGY. Describing the same thing ' 

twice in one sentence in equivalent terms ; a, 
fauIt in rhetoric. It differs from repetition, 
or iteration, which is repeating the same sen�,' 
tence in the same or equivalent terms; the, 
latter is sometimes either e;xcusable or ne<;!
essary in an argument or address; the forme:r, 
(tautology) never. Whar�on. 

" ' 

TAVERN. A place of entertainment ; a house 
kept up for the accommodation of strangers;: 
Originally, a house for the retailing of liquorS 
to be drunk on the spot. Webster. City of" 
Independence v. Richardson, 117 Kan: 65ft" 
232 P. 1044, 1046; Audubon Country Club v. 
(JommonweaIth, 169 Ky. 399, 183 S. w. 911, 
912 ; Waitt Const. Co. v. Chase, 197 App. Div.: 
327, 188 N. Y. S. 589, 592; City of Birming-', 
ham v. Bollas, 209 Ala. 512, 96 So. 591, 592. 

The word "tavern," in a charter provision author
izing municipal authorities to "license and regulate 
taverns," includes hotels. "Tavern," "hotel," and 
"public house" are, in this country, used synony-' 
mously; and while they entertain the traveling 
public, and keep guests, and receive compensation 
therefor, they do not lose their character, though: 
they may not have the privilege of selling liquors.' 
St. Louis v. Siegrist, 46 Mo. 595. And see State v. 
Heise, 7 Rich. Law (S. C.) 520; Bonner v. Welbo�, 
7 Ga. 306; Rafferty v. Insurance Co., 18 N. J. La�, 
484, 38 Am. Dec. 525; In re Brewster, 39 Misc. 68Q, 
80 N. Y. S. 666; Braswell v. Comm., 5 Bush. (Ky.) 
544; Kelly v. New York, 54 How. Prac. (N. Y.) 
331. 

TAVERN I<EEPER. One who keeps a tav
ern. One who keeps an inn; an innkeeper. 

TAVER N E R. In old English law. A seller 
of wine ; one who kept a house or shop for 
the sale of wine. 

T AX, v. To impose a tax ; to enact or de� 
clare that a pecuniary contribution shall be 
made by the persons liable, for the support of 
government. Spoken of an individual, to be 
taxed is to be included in an assessment made 
for purposes of taxation. 

I n  Pr'actice 

To assess or determine ; to liquidate, ad-· 
just, or settle. Spoken particularly of taxing 
costs (q. v.). 
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TAX, n. Taxes are a ratable portion of the 
prod uce of the property and labor of the indi
vidual citizens, taken by the nation, in the 
exercise of its sovereign rights, for the sup
port of government, for the administration 
of the laws, and as the means for continuing 
in operation the various legitimate functions 
,of the state. Black, Tax Titles, § 2; New 
London v. Miller, 60 Conn. 112, 22 A. 4 99; 
'Graham v. St. Joseph Tp., 67 Mich. 652, 35 N. 
W. 808; Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
Ed. 23 ; Des Moines Union Ry. Co. v. Chicago 
Great Western Ry. Co., 188 Iowa, 1019, 177 N. 
W. 90, 91, 9 A. L. R. 1557 ; People v. Dummer, 
274 Ill. 637, 113 N. E. 934,  935 ; Davy v. Mc
Neill, 31 N. M. 7, 240 P. 4 82, 488 ; Voelkel v. 
,Oity of Cincinnati, 112 Ohio St. 374, 147 N. E. 
754 , 756, 40 A. L. R. 73; Rawlins v. Warner
Quinlan Asphalt Co., 70 Okl. 309, 174

'
P .  526, 

529; Houck v. Little River Drainage Dist., 
'239 U. S. 254, 36 S. Ct. 58, 6 1, 60 L. Ed. 266; 
City of Chickasha v. O'Brien, 58 Okl. 46, 159 
P.  282, 288 ; Bente v. Bugbee, 103 N. J. 
Law, 608, 137 A. 552, 553; Columbia Gaslight 
Co. v. Mobley, 139 S. C. 107, 137 S. E. 211, 212 ; 
Hunt v. Callaghan, 32 Ariz. 235, 257 P .  648, 
649; State ex reI. American Central Ins. Co. 
v. Gehner, 315 Mo. 1126 , 280 S. W. 4 16, 417; 
Tevander v. Prupdael (C. C. A.) 299 F. 746,  
753; Montgomery County v. City of Montgom
ery, 190 Ala. 366, 67 So. 311, 313; Strand v. 
Marin, 30 N. D. 165, 152 N. W. 280. 

Taxes are the enforced proportional con
tribution of persons and property, levied by 
the authority of the state for the support of 
the government, and for all public needs ; por
tions of the property of the citizen, demand
ed and received by the government, to be dis
posed of to enable it to discharge its functions. 
Opinion of Justices, 58 Me. 590; Moog v. :&an
dolph, 77 Ala. 597; Palmer v. Way, 6 Colo. 
106 ; Wagner v. Rock Island, 146 111 . 139, 34 N. 
E. 545, 21 L. R.,A. 519 ; In re Hun, 144 N. Y. 
472, 39 N. E. 376; Taylor v. Boyd, 63 Tex. 
533; Morgan's Co. v. State Board of Health, 
118 U. S. 455, 6 S. Ct. 1114, 30 L. Ed. 237; 
Dranga v. Rowe, 127 Cal. 506, 59 P. 944; Mc
Clelland v. State, 138 Ind. 321 , 37 N. E. 1089 ; 
Ilanson v. Vernon, 27 Iowa, 28, 1 Am. R.ep. 
215 ;  Bonaparte v. State, 63 Ud. 465; Pitts
burgh, etc., R. Co. v. State, 49 Ohio St. 1 89, 
30 N. E. 435, 16 L. R. A. 380

'
; Illinois Cent. 

R. Co. v. Decatur, 14 7 U. S. 190 , 13 S. Ct. 293 ,  
3 7  L .  Ed. 132. 

In a general sense, a tax is any contribution 
imposed by government upon individuals, for 
the use and service of the state, whether un
der the, name of toll, tribute, tallage, gabel, 
impost, duty, custom, excise, subsidy, aid, sup
ply, or other name. Story, Const. § 950. 

Synonyms 
In a broad sense, tames undoubtedly include 

aS8e88ments, and the right to impose assess
ments has its foundation in the taxing power 
of ' the ,government ; and yet,. in practice 
and as generally understood, there , is a .broad 
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distinction between the two terms. "Taxes," 
as the term is generally used, are public bur- . 
dens imposed generally upon the inhabitants 
of the whole state, or upon some civil division 
thereof, for governmental purposes, without 
reference to peculiar benefits to particular in
dividuals or property. "Assessments" have 
reference to impositions for :improvements 
which are specially beneficial to particular in
dividuals or property, and which are imposed 
in proportion to the particular benefits sup
posed to be conferred. They are justified only 
because the improvements confer special bene
fits, and are just only when they are divided in 
proportion to such benefits. R.oosevelt Hos
pital v. New York, 84 N. Y. 112. As distin
guished from other kinds of taxation, "assess
ments" are those special and local impositions 
'upOn property in the immediate vicinity of 
municipal improvements which are necessary 
to pay for the improvement, and are laid with 
reference to the special benefit which the 
property is supposed to have derived there
from. Hale v. Kenosha,29 Wis. 599 ; Ride
nour v. Saffin, 1 Handy (Ohio) 464 ; King v. 
Portland, 2 Or. 146; Williams v. Corcoran, 4 6  
Cal. 553 ; State v .  Moenter, 99 Ohio St. 110, 
124 N. E. 70, 72 ; Shaver v. Rice, 209 Ky. 467, 
273 S. W. 4 8, 51 ; Jackson v. Board of Edu
cation of Cedarville Tp. Rural School Dist., 
Greene County, 115 Ohio St. 368 , 154 N. E. 247, 
248 ;  Warren v. Lower Salt Creek Drainage 
Dist. of Logan County, 316 Ill. 345, 147 N. E. 
248, 249; Board of Drainage Com'rs of Mc
Cracken County v. Graves County, 209 Ky. 
193, 272 S. W. 387, 388 ;  Carlyle v. B artels, 
315 Ill. 271, 146 N. E. 192, 193 ; State v. Mik
kelson, 24 N. D. 175, 139 N. W. 525, 527 ; In 
re Walker River Irrigation District, 44 Nev. 
321, 195 P. 327, 330 ; Witherow v. Board of 
Drainage Com'rs of Powder Springs Creek 
Drainage Dist. No. 2, 155 Ga. 4 76, 117 S. E. 
329, 33.0 . 

Taxes differ from 8ubsidie8, in being certain 
and orderly, and from forced contributions, 
etc., in that they are levied by authority of 
law, and by some rule of proportion which is 
intended to insure uniformity of contribution, 
and a just apportionment of the burdens of 
government. Cooley, Tax'n, 2. 

The words "tax" and "excise," although oft
en used as synonymous, are to be considered 
as having entirely distinct and separate sig
nifications. The former is a charge appor
tioned either among the whole people of the 
state, or t�ose residing within certain dis
tricts, municipalities, or sections. It is re
quired to be imposed, as we shall more fully 
explain hereafter, so that, if levied for the 
public charges of government, it shall be 
shared according to the estate, real and per
sonal, which each person may possess; or, if 
raised to defray the cost of some local govern
ment of a public nature; it shall be borne' by 
those who will receive some special and pecu
liar benefit or advantage which an expenditure 
of money for a public object may cause to 
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those on whom the tax is · assessed. An ex
cise, on the other hand, is of a different char
acter. It is based on no rule of apportion
ment or equality whatever. It is a fixed, ab
solute, and direct charge laid on merchandise, 
products, or commodities, without any regard 
to the amount' of property belonging to those 
on whom it may fall, or to any supposed rela
tion between money expended for a public ob
ject and a special benefit occasioned to those 
by whom the charge is to be paid. Oliver v. 
Washington Mills, 11 Allen (Mass.) 274. 

I n  General 

-Ad valore m  tax. See Ad Valorem. 

-Capitation tax. See that title. 

-Coliatera,1 i n he'ritance tax. See Collateral in-
heritance. 

-Direct tax. A dire'ct tax is one which is de
manded from the very persons who, it is in
tended or desired, should pay it. Indirect 
taxes are those which are demanded from one 
person, in the expectati�n and intention that 
he shall indemnify himself at the expense of 
another. Mill, Pol. Econ. Taxes are divided 
into "direct," under which designation would 
be included those which are assessed upon the 
property, person, business, income, etc;, of 
those who are to pay them, and "indirect," 
or those which are levied on commodities be
fore they reach the consumer, and are paid 
by those upon whom they ultimately fall, not 
as taxes, but as part of the market price of 
the commodity. Cooley, Tax'n, 6. 

Historical evidence shows that personal 
property, contracts, occupations, and the like, 
have never been regarded as the subjects of 
direct tax. The phrase is understood to be. 
limited to taxes on land and its appurtenanc
es, and on polls. Veazie Bank v. Fenno, 8 
Wall. 533, 19 L. Ed. 482. See Hylton v. U. S., 
3 Dall. 171, 1 L. Ed. 556; Pacific Ins. Co. v. 
Soule, 7 Wall. 445, 19 L. Ed. 95; Scholey v. 
Rew, 90 U. S .. 347, 23 L. Ed. 99 ; Springer v. 
U. S., 102 U. S. 602, 26 L. Ed. 253; Veazie 
Bank v. Fenno, 8 Wall. 533, 19 L. Ed. 482; 
Pollock v. F'armers' L. & T. Co., 157 U. S. 429, 
15 S. Ct. 673, 39 L. Ed. 759; Railroad Co. v. 
Morrow, 87 Tenn. 406, 11 S. W. 348, 2 L. R. A. 
853; People v. Knight, 174 N. Y. 475, 67 N. 
E. 65, 63 L. R. A. 87. 

-Estate, tax. A tax upon the right to trans
fer, while a succession or legacy tax is a tax 
upon the right to receive. Hazard v. Bliss, 
43 R. I. 431, 113 A; 469, 471, 23 A. L. R. 826; 
FriCk v. Lewellyn (D. C.) 298 F. 803, 810; 
Hazard v. Bliss, 43 R. I. 431, 113 A. 469, 471, 
23 A. L. R. 431 ; Plunkett v. Old Colony Trust 
Co., 233 Mass. 471, 124 N. E. 265, 266, 7 A. L. 
R. 696; F'rick v. I�wellyn (D. C.) 298 F. 800, 
810 ; In re Hamlin, 226 N. Y. 407, 124 N. E. 4. 
6, 7 A. L. R. 701 ; In re Sherman's Estate, 179 
App. Div. 497, 166 N. Y. S. 19, 23. 

warehollse. Greenbrier Distillery , 00. v. U. S.· 
(D. O.) 288 F. 893, 895. 

-Franchise tax. See Franchise. 

-I noome tax. See Income. 

-I ndirect taxes  are those demanded in the 
first instance from one person in the expecta-, 
tion and intention that he shall indemnify. 
himself at the expense of another. "Ordinari
ly all taxes paid primarily by persons who can 
shift the burden upon some one else, or who 
are under no legal' compulsion to pay them, 
are considered indirect taxes." Pollock v. 
Farmers' L. & T. Co., 157 U. S. 429, 15 S. Ct: 
673, 39 L. Ed. 759; Springer v. U. S., 102 U. S. 
602, 26 L. Ed. 253; Thomasson v. State, 15 
Ind. 451; Foster & Creighton Co. v. Graham, 
154 Tenn. 412, 285 S. W. 570, 572, 47 A. L. R. 
971. 

-I nheritance tax. See Inheritance. 

-License tax. See License. 

-Local taxe's. Those assessments which are 
limited to certain districts, as poor-rates, pa
rochial taxes, county rates, municipal taxes, 
etc. 

-Occupation tax. See Occupation. 

-Parl iam entary taxes. Such taxes as are im-
posed directly by act of parliament, i. e., by 
the legislature itself, as distinguished from 
those which are imposed by private individ
uals or bodies under the authority of an act 
of parliament. Thus, a sewers rate, not being 
imposed directly by act of parliament, but by 
certain persons termed "commissioners of 
sewers," is not a parliamentary tax ; whereas 
the income tax, which is directly imposed, 
and the amount also fixed, by act of parlia- . 
ment, is a parliamentary tax. Brown. 

-Personal tax. This term may mean either 
a tax imposed on the person without reference 
to property, as a capitation or poll tax, or a 
tax imposed on personal property, as distin
guished from one laid on real property. See 
Jack v. Walker (C. C.) 79 F. 141; Potter v. 
Ross, 23 N. J. I"aw, 517; Bates' Ann. St. Ohio, 
1904, § 2860 (Gen. Code, § 5321). 

-Pol l  tax. See that title. 

-Pr'o'portiona'i taxes,. Taxes are "proportion
al" when the proportion paid by each tax
payer bears the same ratio to the amount .to 
be raised that the value of his property bears 
to the total taxable value, and in the case of 
a special tax when that is apportioned ac
cording to the benefits received. In re Opin
ion of the Justices, 220 Mass. 613, 108 N. E. 
570, 572; Perkins v. Inhabitants of Town of 
Westwood, 226 Mass. 268, 115 N. E. 411, 412; 
In re Opinion of the Justices, 77 N. H. 611, 93 
A. 311, 312. 

-Floor tax. A tax on all the distilled spirits -Public tax. A tax levied for some general 
"on the floor" of a warehouse, i. e., in the public purpose or 'for the purposes of the gen- ' 



eraI public ' revenue, as distinguished from lo
cal municipal taxes and assessments. Morgan 
v. Cree, 46 Vt. 783, 14 Am. Rep. 640; Buffalo 
City Cemetery v. Buffalo, 46 N. Y. 509. 

-Sinking fund tax. See Fund. 

--.;Specific tax. A tax imposed as a fixed 8nm 
on each article or item of property of a given 
class or kind, without regard to its value ; op
posed to a,tj, valorem tax. 

.... Successiori tax. See Succession. 

� Tax certificate'. A certificate of the purchase 
of, land at a tax sale thereof, given by the 
Officer making the sale, and which is evidence 
Of the holder's right to receive a deed of the 
land. if it is not redeemed within the time lim
ited ,by la�. ,See Eaton v. Manitowoc County, 
44 'Vis� 492 ; Nelson v. Central Land 00., 35 
MinIl. 408, 29 N. W. 121. 

-Tax-deed. The conveyance given upon a 
sale of lands made for non-payment of taxes ; 
the d�ed, whereby the officer of the law under
takes to convey the title of the proprietor to 
the purchaser at the tax-sale. 

-Tax lease. The instrument (or estate) given 
to the purchaser of land at a tax sale, 'where 
the law does not permit the sale of the estate 
in fee for non-payment of taxes, but instead 

. thereof directs the sale of an estate for years. 
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cessfulbid for land at a collector's sale of the 
same for non-payment of taxes, complpted 
by the failure of those entitled to redeem with
in the specified time, and evidenced by the 
deed excuted to the tax purchaser, or his as
signee, by the proper officer. 

-Taxi ng  d istrict. The district thr;:u�hout 
which a pnrticular tax or as::essment is rata
bly apportioned and levied upon the inhabit
ants ; it may comprise the whole state, one 
county, a city, a ward, or part of a street . 

-Tonnage tax. See Tonnage Duty. 

-Whe'el tax. A tax on wheeled vehicles of 
some or all killds and bicycles. 

-Wi ndow tax. See Window. 

TAXA. L. Lat. A tax. Spelman. 

I n Old Records 

An allotted piece of work ; a task. 

TAXABLE. Subject to taxation ; liahle to be 
assessed, along with others, for a share in a 
tax. Persons sub 'ect to taxation are some
times caned " taxnbles ;"  so prop2rty which 
may be assessed for taxation is said to be tax
able. 

Applied to costs in an action, the word 
means proper to be tax(>d or charged up ; le
gally chargeable or assessable. 

�Tax levy. The total sum to be raised by a TAXA RE. Lat. To rate or value. Calvin. 
tax. Also the bill, enactment, or measure of To tax ; to lay a tax or tribute. Spelman. 
legislation by which an annual or general tax 
is imposed. I n Old  Engl ish Practice 

-.Tax-lie'n. A statutory lien, existing in favor 
of the state or municipality, upon the lands of 
a person charged with taxes, binding the same 
either fQr the taxes assessed upon the specific 
tract of land or (in some jurisdictions) for all 
the taxes due from, the individual, and which 
may be foreclosed for non-payment, by judg
ment of a court or sale of the land. 

-Taxpayer. A person chargeable with a tax ; 
one from whom government demands a pe
cuniary contribution towards its support. 

--Taxpayers' l ists. Written exhibits required 
to be made out by the taxpayers resident in 
a district, enumerating all the property owned 
by them and subject to taxation, to be handed 
to the assessors, at a specified date or at reg
ular periods, as a basis for a ssessment and 
valuation. 

� T ax purchaser. A person who buys land at 
a tax-sale ; the person to whom land, at a 
tax�sale thereof, is struck down. 

-Tax roll. See Roll. 

� Tax sale. See Sale. 

--Tax-title. The title by which one holds land 
whlClvhe 'purchased at a tax sale. That s:Pe
c1$.:,;of,·, title wbich is, inaugurated by a sue;.: 

To assess ; to rate or estim3.te ; to moder
ate or regulate an assessment or rate. 

TAXAT I .  In old European law. Sold1el's of 
a garrison or fleet, assi,e;ned to a certain sta
tion. Spelman. 

TAXAT I O. Lat. In Roman law. Taxation 
or assessment of damages ; the assessment, by 
the judge, of the amount of dAmages to be 
awarded to a plaintiff, and particularly in the 
way of reducing the amount claimed or sworn 
to by the latter. 

TAXAT I O  ECCLES I AST I CA. The value of 
ecclesiastical benefices made through every 
dioces'e in England, on occasion of Pone In
nocent IV. granting to King Henry III. the 
tenth of all spirituals for three years. This 
taxation was first made by Walter, bishop of 
Norwich, delegated by the pope to this office 
in 38 Hen. III., and hence called "Taxatio Nor
wicencis." It is also called "Pope Innocent's 
Valor." Wharton. 

TAXAT I O  EX PENSA R U M .  In old English 
practice. Taxation of costs. 

TAXAT I O  N O RW I CENSIS. A valuation of 
ecclesiastical . benefices made through every 
diocese in England, by Walter, bishop of Nor� 
wicti,'delegated by the pope to this ·oftice in 88 
Hen. III. Cowell� 
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TAXA T I O N. The . impo�ition of 'Ii tax ; the 
act or process of imposing and levying a pe� 
cunial,'y eharge or enfor�ed contribution, rata
ble, or proportion�d to value or some other 
standard, upon persons or property, by . or on 
behalf of a governm2nt or one of its divisions 
or agencies, for the purpose of providing reve
nue for the maintenance and expenses of gov
ernment. 

The term "taxation," b<lth in common parlance 

and in 'the laws of the several states, has been ordi
narily us�d, �ot to express the id3a of the sovereign 
power which is exercised, but the exercise of that 

power for a particular purpose, viz., to raise a reve
nue for the general and ordinary expenEes of the 

government, whether it be the state, county, town, or 

city government. But there is another class of ex

penses, also of a public nature, necessary ,to be pro

vided for, pecuUa:r to the local government of coun

ties, cities, towns, and even smaller subdivisions, 

such as opening, grading, improving in various 

ways, and' repairing highways an:i streets, and con

structing. sewers in cities, and canals and ditches for 

the purpose of drainage in the country. They are 
generally of peculiar local benefit. These burdens 
have always, in every state, from its first settlement, 
been charged upon the localities beneflted; and have 
been apportioned upon various principles; but, 
whatever principle of apportionment has been adopt
ed, they have been known, both in the legislation and 
ordinary speech of the country, by the name of "as
sessments." Assessments have also, very generally, 
if not always, been apportioned upon principles dif
ferent from those adopted in "taxation," in the ordi
nary sense of that term; and any one can see, 
upon a moment's reflection, that the apportionment, 
to bear equally, and do substantial justice to all 
parties, must be made upon a different principle 
from that adopted in "taxation," so called. Emery 
v. San Francisco Gas Co., 28 Cal. 356. 

The differences ' between taxation and taking prop
erty in right of eminent domain are that taxation 
exacts money or services from individuals, as and 
for their respective shares of contribution to any 
public burden; while private property taken for 
public use, by right of eminent domain, is taken, 
not as the owner's share of contribution to a public 
burden, but as so much beyond his share, and for 
which compensation must be made. Moreover, taxa
tion operates upon a community. or upon a class of 
persons in a community, and by some rule of appor
tionment ; while eminent domain operates upon an 
individual, and without reference to the amount or 
value exacted from any other .. individual, or class of 
individuals. People v. Brooklyn, (. N. Y. 419, 55 
Am. Dec. 266. 

Double Taxation 
See Double. 

Taxation of Costs 

In pra�tice. The process of ascertaining 
and charging up the amount of costs in an ac
tion to which a party is legally entitled, or 
which are legally chargeable. And, in Eng
lish practice, the process of examining the 
items in an attorney's bill of costs and mak
ing the proper deductions, if any. 

TAX I CAB�: A '  vehiCle which :operates: from ' aI', 
fixed station at which the driver receives p� : 
s,eJlgers or · receives telephone calls . direc,ting , 
where the pas!3engers wH,l be foun(,l; and' , which .drives to the desthiation of their . pas- ' 
sengers o-ver any streets which �re ' available, '  
for such travel. Frick v. City of Gary, 192 
Ind. 7, 135 N. E. 346, 347. A conveyance sim- : 
Har to a hackney . carriage, held . for publiq I 
hire at d,�signated places, subject to munici�, 
pal control. Anderson v. yellow Cab COu , 
179 Wis. 300, 191 N. W. 748, 750, 31 A. L. R. , 
1197. Taxicabs are now so generally in use; 
that they are includ2d in the .clt:\.ss of comnion " 
carriers. Donnelly v. Phill;ldephia & R. Ry. : 
00., 53 Pa. Super. Ot. 78, 82 ; Kerr v. P�nn
sylvania & Reading Ry. 00., Id., 83 ;  City of ' 
Mempbis v. State,' 133 Tenn. 83, 179 S. W. 
634, L. R. A. 1916B, 1151, Ann . .  Oa�. 1917C" 
1056. A coach driven by mechanical power ,  
on whieh a taximeter i s  affixed. Peopie . v� 
Cuneen, 94 Misc. 509, 159 N. Y. S. 967, 900. 

TAX I NG MASTER. See Master. ' . 

TAX I NG O F F I CER. Each house of parlia,.: 
ment has a taxing officer, whose duty it is. Wi 
tax the costs incurred by the promoters ' or) 
opponents of private bills. May, p.arl. Pro 
843. 

" 

TAXING POWE R. The powel' of any gov-', 
ernment to levy taxes. 

, I  
T AXT -WARD. A n  annual payment made to) 
a superior in Scotland, instead of the duties 
due to him under the tenure of ward-holding�" 
Atbolished. Wharton. 

' 

TEA C HEST. A box containing a definite: 
and prescribed amount of tea, otherwise' 
called whole chest (a hundred weight to 140! 
pounds or more), now seldom shipped, tJhe;' 
smaller p,ackage being spoken of as half', 
chest (75 to 80 pounds, but the weight variesi 
accordipg to the kind of tea), and quarter; 
chest (from 25 to 30 pounds) and thus a "tea: 
chest" in the language of the trade is under
stood to be a half chest and not a whole 
chest. Japan Tea Co. v. Franklin MacVeagh) 
& Co., 142 Minn. 152, 171 N. W. 305, 307. ' 

TEACH. To impart knowledge by means . of, 
lessons ; to give instruction in ;  commul,li. , 
cating knowledge ; introducing into or im· 
pressing on the mind as truth or information, 
and may be done as well through written · 
communications, personal direction, through 
the puulic press, or through any means by; 
which information may be - disseminated, or 
it may be done by the adoption of sentiment 
expressed or arguments ma,de by others· 
which are distributed to others for their 
adoption and guidance. Ex parte Bernat {D. 
C.) 255 F. 429, 432. 

. ' .  

TAXERS. Two offi�ers yearly chosen in Cam- TEAC HER. One who teaches or instructs ; '  
bridge, England, t o  see the true gauge of all especially one whose business or occupation 
the weights and measures. is to teach others ; an instructor' ; preceptor .. 
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.Teu Jo Wan v. Nagle (C. C. A.) 9 F.(2d) 309, v. Hosey, 135 Ind. 481, 35 N. E. 272. See 
310. Carrier. 

TEAM. Two or more horses, oxen, or other 
beasts harnessed together for drawing ; In· 
man v. C., M. & St. P. R. Co., 60 Iowa, 462, 
15 N. W. 286 ; with the vehicle to which they 
are customarily attached ; Dains v. Prosser, 
32 Barb. (N. Y.) 291 ; Wilcox v. Hawley, 31 
N. Y. 655, in reference to an exemption law. 
It may mean a vehicle with animals drawing 
it and used for loads instead of persons. 
Hotchkiss v. Hoy, 41 Conn. 577. A horse 
driven with other horses unharnessed ; El
liott v. Lisbon, 57 N. H. 29 ; and a single 
horse ; H oyt v. Van Alstyne, 15 Barb. (N. Y.) 
568 ;  are iheld teams ; Jones v. Holland ,.Fur
nace Co., 188 Wis. 394-, 206 N. W. 57, 59 ; Tate 
Y. Cody-Henderson Co., 11 Ala. App. 350, 66 
So. 837, 838 ; Turk v. Daniel, 19 Ala. App. 
289, 97 S o. 125 ; Transfer 00. v. Davenport, 
15 Ala. App. 507, 74 So. 156, 158 ; American 
Mut. Liability Ins. Co. v. Witham, 124 Me. 
240, 127 A. 719. Automobiles may also be in
cluded in the meaning of team. Bragdon v. 
Kellogg, 118 Me. 42, 105 A. 433, 434, 6 A. L. 
R. 669 ; Smith v. Howard, 42 R. I. 126, 105 A. 
649, 650. 

T EAM, or T H EAM E. ln old English law. A 
royalty or privilege granted, by royal charter, 
to a lord of a manor, for the having, restrain· 
ing, and judging of bondmen and villeins, 
witlh their children, goods, and chattels, etc. 
Glan; lib. 5, c. 2. 

TEAM TRACK. "Team tracks" are analogous 
to freight depots in that they ibear the same 
relation to carlo'ad freight that such depots 
bear to less than carload freight. Shippers 
have no part in their construction or mainte
nance. There is a difference between "indus· 
trial tracks" and "team tracks." The former 
ar� for the handling of carload freight from 
and to such plants. The cost of construction 
is usually borne in part by the owners of the 
plants. Carload freight is switched to and 
from the plants irrespective of whether the 
carrier performing the switching service par
ticipat�d in the line haul or not. Miller En
gineering .00. v. Louisiana Ry. & Nav. Co., 
144 La. 786, 81 So. 314, 317 ; MiUer Engineer
ing Co. v. Louisiana Ry. & Nav. Go., 144 La. 
786, 81 So. 314, 317. 

. T EAM W O R K. Within the meaning of an 
e4�lllPUon law, this term means work done 
by a team as .a su�stanti.al part of a man's 
business ; as in farming, staging, express car
rying, drawing of freight, peddling, or the 
transportation of material used or dealt in 
as a business. HickOk v. Thayer, 49 Vt. 375. 

T�AMSTER. One who drives horses and a 
wagoil 'for the purpose of carrying goods for 
hire. Elder v� Williams, 16 Nev. 416 ; Brusie 
v . .  Griffith, 3,* 031. 306, 91 .Am. Dec. 695. :ae 
is lJ,8.bl,e as a comPIon carrier., Story, Bailm.. 
I 4� A .; tea:m�ter . is a l�borer ;· � .McElwaint;!l 

TECH N I CAL. Belonging or peculiar to an 
art or profession. Technical terms are fre
quently called in the books "words of art." 

Immaterial, not affecting substantial 
rights, without substance. lEtna Ins. Co. v. 
Waco Co. (Tex. Oiv. App.) 189 S. W. 315, 317 ; 
City of Hartselle v. Culver, 216 Ala. 668, 114 
So. 58, 60 ; National Surety Co. v. Chalkley 
(Tex. Oiv. App.) 260 S. W. 216, 218 ; U. S. v. 
Pennsylvania R. Co. (C. C. A.) 283 F. 937, 
938 ; Hintz v. Wagner, 25 N. D. 110, 140 N. 
W. 729, 734 ; Judah v. F. H. Oheyne Electric 
Co., 53 Ind. App. 476, 101 N. E. 10039, 1043 ; 
People v. Maestry, 167 App. Div. 266, 152 N. 
Y. S. 767, 769 ; Lichtbach v. Kelbach (Sup.) 
186 N. Y. S. 126, 128 ; Shaw v. Union Trust 
Co. of Indianapolis, 79 Ind. App. 277, 137 N. 
E. 895, 896 ; Englebretson v. Industrial Ac
cident Commission, 170 Cal. 793, 151 ,p. 421, 
422 ; Jones v. State, 10 Oklo Cr. 216, 137 P. 
121, 122. 

TECH N I CA L  M O RTGAG E. A true and for
mal mortgage, as distinguished from other 
instruments which, in some respects, have 
the character of equitable mortgages. Harri
son V. AnnapOlis & E. R. R. Co., 50 Md. 514. 

T ED D I N G. Spreading. Tedding grass is 
spreading it out after it is cut in the swath. 
10 East, 5. 

T E D I N G-PEN NY. In old English law. A 
small tax or allowance to the sheriff from 
each tithing of his county towards the charge 
of keeping courts, etc. Cowell. 

T E E P. In Hindu law. A note of hand ; a 
promissory note given by a native banker 
or money-lender to zeminda.r8 and others, to 
enable them to furnish government with se
curity for the payment of their rents. Whar
ton. 

T E G U LA. In the civil ·law. A tile. Dig. 
19, 1, 18. 

T E I N D  C O U RT. In Scotch law. A court 
which has jurisdiction of matters relating 
to teind8, or tithes. 

TE I N D MASTERS. Those entitled to tithes. 

T E I N DS. In Scotch law. A term corres
ponding to tithes (q. v.) in English ecclesias
tical law. 

T E l  N LA N D. Sax. In old English law. 
Land of a thane or Saxon noble ; land grant
ed . by the crown to a thane or lord. Cowell ; 
1 Reeve, Eng. Law, 5. 

TELEGRAM. A telegraphic dispatch ; a 
message sent by telegraph. 

TELEGRAPH. In the English telegraph act 
of 1863, the word is defined as "a Wire or 
wifes us�d for the purpose of telegraphic 
communication, with any casing, . coating, 



1709 

tube, or pipe inclosing the same, and any ap
paratus connected therewith for the purpose 
of telegraphic communication." St. 26 & 27 
Vict. c. 112, § 3. See also: State Public 
Utilities Commission v. Postal Telegraph
Cable Co., 285 Ill. 411, 120 N. E. 795, 796 ; 
Cochranton Telephone Co. v. Public Service 
Commission, 70 Pa. Super. Ot. 212, 215 ; 
Holmes Electric Protective Co. v. Williams, 
228 N. Y. 407, 127 N. E. 315, 317 ; Stock 
Quotation Telegraph Co. v. Hayes, 200 N. Y. 
S. 188, 189, 120 Misc. Rep. 644 ; Shaffer v. 
Public Service Commission, 268 Pa. 456, 111 
A. 877 ; Western Union Telegraph 00. v. 
Louisville & N. R. Co., 202 Ala. 542, 81 So. 
44, 50. 

meinbers when a division takes place. In 
the house of lords a division Is effected by 
the "non-contents" remaining within the bar, 
and the "contents" going below . it, a teller be
ing appointed for each party. In the com
mons the "ayes" go into the lobby at one end 
of the house, and the "noes" into the lobby 
at the lother end, the house itself being per
fectly empty, and two tellers being appointed 
for each party., May, ParI. Pr. ; Brown. < 

TELI G RAPHUM.  An Anglo-Saxon charter 
of land. 1 Reeve, Eng. Law, c. 1, p. 10. 

TELL TA LES. In railroad practice ropes 
suspended from a wire across the track warn
ing of a low bridge. West v. R. Co., 179 F. 

TELEGRAPH lIE. A word occasionally used 801, 103 C. O. A. 293. 

in old English law: to describe ancient docu- TE LLWO RC. That labor which a tenant 
ments or written evidence of things past. was bound to do for his lord for a certain 
Blount. number of days. 
T E L E P H O N E. In, a general sense, the name 
"telephone" applies to any instrument or 
apparatus which transmits sound beyond the 
limits of ordinary audibility. But, since the 
recent discoveries in telephony, the name is 
technically and primarily restricted to an in
strument or device which transmits sound by 
means of electricity and wires similar to tele
graphic wires. In a secondary sense, how
ever, being the sense in which it is most 
commonly understood, the word "telephone" 
constitutes a generic term, having reference 
generally to the art of telephony as an in&ti
tution, but more particularly to the appara
tus, as an entirety, ordinarily used in the 
transmission, as well as in the reception, of 
telephonic messages. Hockett v. State, 105 
Ind. 261, 5 N. E. 118, 55 Am. Rep. 201 ; 
State Public Utilities Commission ex reI. 
Chicago Telephone Co. v. Postal Telegraph
Cable 00., 285 Ill. 411, 120 N. E. 795, 796. 

TE LESC O P I C. The word "tele.scopic" cov
ers the thought of one part fitted within an
other, and by sliding or working, one against 
the other, producing prolongation or retrac
tion. Weber Electric Co. v. Connecticut Elec
tric Mfg. Co. (C. O. A.) 263 F. 583, 585. 

. 

TELLE R. One who numbers or counts. .An 
officer of a bank who receives or pays ' out 
money. Also one appointed to count the votes 
cast in a deliberative or legislative assembly 
or oth,er meeting. The name was also given 
to certain officers formerly attached to the 
English exchequer. 

The teller is a considerable officer in the excheq
uer, of which officers there are four, whose office , is 
to receive all money due to the king, and to give 
the clerk of the pells a bill to charge him there
with. They also pay to all persons any money pay
able by the king, and make weekly and yearly books 
of their receipts and payments, which they deliver 
to the lord treasurer. Cowell ; Jacob. 

T E LLERS I N  PAR L I AM ENT. In the lan
guage of parliament, the "tellers" are the 
members of the house selected to count the 

T E M E NTALE, or T E N E M ENTALE. A tax 
of two shillings upon every plow-land, a de
cennary. 

TEMERE. Lat. In the civil law. Rashly ; 
inconsiderately. A plaintiff was said tern-ere 
litiga,re who demanded a thing out of malice,. 
or sued without just cause, and who could 
show no ground or cause of action. Bris
sonius. 

TEM PERANCE. Habitual moderation in re
gard to the indulgence of the natural appe
tites and passions ; restrained or moderate 
indulgence ; moderation ; as temperance in 
ea ting and drinking ; temperance in th� in
dulgence of joy or mirth. Web. Dict>in Peo"
pIe v. Dashaway Ass'n, 84 , Cal. 128, 24 P. 
277, 12 L. R. A. 117. 

TEMPEST. A violent or furious storm ; a 
current of wind rushing with extreme vio
lence, and tisually accompanied with rain dr 
snow. See Stover v. Insurance Co., 3 Phila. 
(Pa.) 39 ; Thistle v. Union Forwarding Co., 
29 U. O. O. P. 84. 

T E M P LARS. A religious order of knight
hood, instituted about the year 1119, and so 
called because the members dwelt in a part 
of the temple of Jerusalem, and not far from 
the sepulcher of our Lord. They entertained 
Christian strangers and pilgrims charitably, 
and their profession was at first to defe·nd 
tra velers from highwaymen and robbers. 
The order was suppressed A. D. 1307, and 
their &ubstance given partly to the knights of 
St. John of Jerusalem, and partly to other 
religious orders. Brown. 

TEM PLE. Two English inns of court, thus 
called because anciently the dwelling place 
of the Knights Templar. On the suppression 
of the order, they were purchased by some 
professor,S' of the common law, and converted 
into hospiUa or inns of court. They are 
called the "Inner" and "Middle Temple," in 
relation to · Essex House, which was also a 
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paxt of the hOllse of :the Templars, and called 
the ",Outer Temple," because situated without 
Te)laple Bar. Enc. Lond: 

T E M PO RA L  LOROS. The peers of Eng
land ; the bishops are not in strictness held 
to he p�ers, but merely l,ords of parliament. 
2 Bteph. Ccmm. 330, 343. 

TE:M PORA L I S. Lat. In the civil law. 
Temporary ; limited to a certain time. 

T E M PO RA L I S  ACT I O. An action which 
could only be brought within a certain period. 

T E M PO RA L I S  EXCEPT I O. A temPQrary 
exception which barred an · action for a time 
only. 

T E M PO RAL I T I ES. In English law. The 
lay fees of bishops, with which their church
es are endowed or p�rmitted to be endowed 
by the liberality of the sovereign, and in vir
tlle of which they become barons and lords of 
p�rliament. , Spelman: In a wider sense, the 
money ' revenues of a church, derived from 
pew rents, subscriptions, donations, collec
Uons, cemetery charges, and other sources. 
See Barabasz v. Kabat, 86 Md. 23, 37 A. 720. 

TEMPO RALITY. The laity ; secular people. 

TEMPO RA R I LY. Lasting for a time only, 
existing or continuing for a limited time, not 
ofiong duration, not permanent, transitory, 
changing, but a short time. Young v. Povich, 
121 Me. 141 , 116 A. 26, 27, 29 A. L. R. 48 ; 
Burdine v. Sewell, 92 Fla. 375, 109 So. 648, 
633 ; Vercruysse v. Ulaga, 229 Mich, 49, 201 
N. W. 192, 193, 

T E M PORARY. That which is to last for a 
limited time only, as distinguished from that 
which �s perpetual, or indefinite, in its dura
tion. Thus, temPQrary alimony is granted 
for the support of the wife pending the ac
tion for divorce. Dayton v. Drake, 64 Iowa, 
7.14, 21 N. W; 158 ; Floyd v. Floyd, 91 Fla. 
910, 108 So. 896, 898 ; Wohlforf v. Wohlfort, 
116 Kan. 154, , 225 P. 746, 748, 40 A. L. R. 
538 ; Duss v. Duss, · 92 Fla. 1081, 111 So. 382" 
384. A temporary injunction restrains ac
tion or any change in the sitllaiion of affairs 
until a hearing on . the merits can be had. 
J esse French Piano Co. v. Porter, 134 Ala. 
302, 32 So. 678, 9'2 Am. St. Rep. 31 ; Calvert 
v. State, 34 Neb. 616, 52 N. W. 687 ; Vernon's 
Ann. Oiv. St. art. 4642, § 2 ;  Gordon v. 
Hoencke (Tex. Civ. App.) 253 s. W. 629, 630 ; 
'Valbridge-Aldinger Co. v. City of Tulsa" 107 
Okl. 259, 233 P. 171, 175 ; State v. Superior 
Court of Washington for Snohomish County, 
130 Wash. 668, 228 P,., 847, 848 ; City of Em
poria v. Emporia Telephone Co., 90 Kan. 118, 
133 P. 858, 859 ; Hoskins v. Cauble (Tex. 
Civ. App.) 198 s. W. 629, 630 ; Laswell v, 
Seaton, 107 Kan. 439, 191 P. 266, 267 ; Beers 
v. City of Watertown, 42 S. : D. 441, 1.76 N. 
W. 149, 150 ; Mason v. j Uilligan, 185 100. 319, 
114 N. E. 3. . A temporary., receiver .is Qne 
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appointed to take charge of property until a 
hearing is had and an adjudication made. 
Boonville Nat. Bank v. Blakey, 107 F. 89'5, 
47 O. C. A. 43. A temporary statute is one 
limited in respect to its duration. People v. 
Wright, 70 Ill. 399. 

As to temporary "Disability" and "Insan
ity," see those titles. 

TEMPO R E. Lat. In the time of. Thus, 
the volume called "Cases tem,pore Holt" is a 
collection of cases adjudged in the king's 
bench during tpe time of Lord Holt. Wall. 
Rep. 398. 

TEMPO R I S  EXC EPT I O .  Lat. In the civil 
law. A plea of time ; a plea of lapse of time, 
in bar of an action. Corresponding to the 
plea of prescription, or the statute of limita
tions, in our law. See Mackeld. Rom. Law, 
§ 213. 

T E M P US. Lat. In the civil and old Eng
lish law. Time in general: A time limited ; 
a season ; e. g., tempus pes8onis, mast time in 
the fOJ;est. 

T E M P US CONTI N U U M .  In the civil law. 
A continuous or absolute period of time. A 
term which begins to run from a certain 
event, even though he for whom it runs has 
no knowledge of the event, and in which, 
when it has once begun to run, all the days 
are reckoned as they follow one another in 
the calendar. Dig. 3, 2, 8 ;  Mackeld. Rom. 
Law, § 195. 

Tem pus en im modus tollendi obligationes et ac
tiones, qu ia tem pus currit contra desides et sui 
jl:'ris oo ntem ptores. For time is a means of 
destroying obligations and actions, because 
time runs against the slothful and contemners 
of their own rights. Fleta, 1. 4, c. 5, § 12. 

T E M P U S  SEM ESTR E. In old English law. 
The period of six months or half a year, con
sisting of one hundred and eighty-two days. 
ero . •  Tac. 166. 

T E M P US U T I LE. In the civil law. A prof
itable or advantageous period of time. A 
term. which begins to run from a certain 
event, only when he for whom it runs has 
obtained a knowledge of the event, and in 
which, when it has once begun to run, those 
days are not reckoned on which one has no 
emperiundi potestas,. ·i. e., on which one can
not prosecute his rights before a court. Dig. 
3, 6, 6 ;  Mackeld. Rom. Law, § 195. A period 
of time which runs beneficially : i. e. feast
days are not included, nor does it r:cin against 
,one absent in a foreign country, or on busi
ness of the republic, or detained by stress of 
weather. But one detained by sickness is'  
not protected from its nmning ; for i t  runs 
where there is power to act by an agent :1 S  
well as where . there is power to act person- ' 
ally ; and the sick man might have deputed 
nis agent� CaJvinus. · 
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TENANCY. 

The Estate of a Tenant 

The estate of a tenant, as in the expressions 
"joint tenancy," "tenancy in common." 

The Term o r  I nterest of a Tenant 

The term or interest of a tenant for years 
or at will, as when we say that a lessee must 
remove his fixtures during his tenancy. 
Sweet. 

I n  General 

-General tenancy. A tenancy which is not 
fixed and made certain in point of duration 
by the agreement of the parties. Brown v. 
Bragg, 22 Ind. 122. 

-Joint tenancy. An estate in , joint tenancy 
is an estate in fee-simple, fee-tail, for life, 
for years, or at will, arising by purchase or 
grant to two or more persons. J oint tenants 
have one and the same interest, accruing by 
one and the same conveyance, commencing 
at one and the same time, and held by one 
and the same undivided possession. The 
grand incident of joint tenancy is survivor
ship, by which the entire tenancy on the 
decease of any joint tenant remains to the 
survivors, and at length to the last survivor. 
Pub. St. Mass. 1882, p. 1292 ; Simons v. Mc
liain, 51 Kan. 153, 32 P. 919 ; Thornburg v. 
Wiggins, 135 Ind. 178, 34 N. E. !l99, 22 L. R 
A. 42, 4'1 Am. St. Rep. 422 ; Appeal of Lewis, 
85 Mich. 340, 48 N. W. 580, 24 Am. St. Rep. 94 ; 
Redemptorist Fathers v. Lawler, 205 Pa. 24, 
54 A. 487 ; Equitable Life Assur. Soc. of the 
United States v. Weightman, 61 Okl. 106, 160 
P. 629, 632, L. R. A. 1917B, 1210 ; Appeal of 
Garland, 126 Me. 84, 136 A. 459, 464 ; Furman 
v. Brewer, 38 Cal. App. 687, 177 P. 495, 496 ; 
Burton v. Cahill, 192 N. C. 505, 135 S. E. 332, 
334 ; Fleming v. Fleming, 194 Iowa 71, 174 N. 
W. 946, 950 ; G reenwood v. Bennett, 208 Ala. 
680, 95 So. 159, 164 ; Liese v. Hentze, 326 Ill. 
633, 158 N. E. 428 ; Van Ausd'lll v. Van Aus
daH, 48 R. 1. 106, 135 A. 850, 851 ; In re Hug
gins' Estate, 96 N. J. Eq. 275, 125 A. 27, 30. 
A joint interest is one owned by several per
sons in equal shares, by a title created by a 
single will or transfer, when expressly de
clared in the will or transfer to be a joint 
tenancy, or when granted or devised to exec
utors or trustees as joint tenants. Civ. Code 
Cal. § 683. 

-Several te'nancy. A tenancy which is sepa
rate, and not held jointly with another per
son. 

-Tenancy at sufferance, or at , wi l l .  This is 
the least and lowest estate which can su'�sist 
in , realty. It is in strictness not an estate, 
but a m�re possession only. It arises when a 
pe,rson, after his right to the occupation, un
der a lawful title, is at an end, continues (hav
ing no title at all) in possession of the land. 
without the agreement or disagreement of th� 
person in whom the right of possession rc-

sides. 2 Bl. Comm. 150 ; Crawford Y. Craw
ford, 139 Ga. 394, 77 S. E. 557, 559; Arno:d 
Realty Co. v. William K. Toole Co., 46 R. I. 
204, 125 A. 363, 365 : Gartlan v. C. A. Hooper 
& Co., 177 Cal. 414, 170 P. 1115, 1119 ; Rourke 
v. Fraser, 43 R. 1. 71, 110 A. 377; Rutledge v. 
White, 206 Ala. 329, 89 So. 599 ; Molter v. 
Spencer, 173 Wis. S8, 180 N. W. 261 ; Hn.nc()('l� 
v. Maurer, 103 Okl. 196, 229 P. 611 , 612; Cole 
v. Bunch, 85 Okl. 38, 204 P. 119, 121. 

-Tenancy by the entirety. A "tenancy by the 
entirety" is creatf'd by a conveyance to hus
band and wife, whereupon each b�comes seiz
ed and poss2ssed of th2 entir2 estate and aft
er the death of one the sul'Yivor takes the 
whole. Raff> Depmdt & Trust Co. v. Tait (n. 
C.) 295 F. 429, 431 ; Dutton v. Buckley, 116 
O r. 661, 242 P. 626, 627 ; Settle v. fettle, 8 
F.(2d) 911, 912, 56 App. D. C. 50, 43 A. L. n. 
1079 ; Van Ausdall Y. Van Ausd'lll, 48 R. L 
106, 135 A. 850, 852 ; Ad;: s v. C2 plnn, 1 32 1\ld .  
66, 103 A .  94, 9 3 ,  L. R. A .  1918D, 276 ; Pnl'
rish v. Parrish, 151 Ark. 161, 235 S. W. 79�. 
794 ; Davis v. Bass, 1 88 N. C. 200, 124- S. N. 
566, 567 ; In re Klatzl's Estate (Sur.) 149 N. 
Y. S. 794, 795 ; Smith v. Durkee, 121 Or. 83, 
254 P. 207, 208 ; Raptes v. Cheros, 25f) 1' 1f ss. 
37, 155 N. E. 787 ; Gasner v. Pierce, 2R6 Pa. 
529, 1 34 A. 494, 495 ; Smit" v. P.uss�ll, 172 
App. Div. 793, 159 N. Y. S. 16·9, 170. 

TENA NT. In the broadest sense, one WlVI 
holds or possesses la,nds or tenements by a n y  
kind of right o r  title, whether in f�e, for life. 
for years, at will, or otherwise. ('OW,,1 J : 
Young v. Home Telephone Co. (Mo. App.r 201 
S. W. 635, 636 ; Kavanaugh v. Cohoes Power 
& Light Corporaticn, 114 Misc. 590, 187 N. Y. 
S. 216, 230. 

In a more restricted sense, one who holds 
lands of another ; one who has the tf'mporal'r 
use and occupation of real prcp 'rty own : d 
by another person, (called the "landlorrl," ) 
the duration and terms of his tenancy heillg: 
usually fixed by an instrument called n 
"lease." See Becker v. B�cker, 13 App. Div. 
342, 43 N. Y. S. 17 ; Bowe v. Hunking. 1 ?5 
Mass. 383, 46 Am. Rep. 471 ; Clift v. White, 
12 N. Y. 527 ; Lightbody v. Truelsen, 39 Minn. 
310, 40 N. W. 67 ; Woolsey v. State, 30 Tex. 
App. 34-7, 17 S. W. 546 ; Dutt.on v. Dutton, 
122 Kan. 640, 253 P. 553, 5M ; Columbia Hy. ,  
G a s  & Electric Co. v .  Jones, 119 S. C. 480, 11� 
S. E. 267, 2i'1; Stu1,)blefield v . •  Tones ('rex. Civ. 
App.) 230 S. 'W. 720, 721 ; 'Williams v. TreeCe', 
184 Mo. App. 135, 1G8 S. W. 209, 211 ; Min
neapolis Iron Store Co. v. Dral1l1m, 36 N. D. 
355, 162 N. ,"V. 543, 545, IA. R. A. 1917E, 298. 

The word "tenant" conveys a much more compre
hensive idea in the language of the law than it 
does in its popular sense. In popular language it 
is  used more particularly as opposed to the word' 
"landlord," and always seems to imply that the 
land or property is not the tenant's own, but be
longs to some other person, of whom he immediate:' 
ly holds it. But, in the language ' of the law, every 
possessor of landed property is called a "tenant" 
witlJ reference to $uch property, and this, whether 
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such landed property Is absolutely hIs own, or 
whether he merely holds it under a lease for a cer
tain number of years. Brown. 

I n Feudal Law 

One who holds of another (called "lord" or 
"superior") by some serviCe ; as fealty or 
rent. 

One who has actual possession of lands 
claimed in suit by another ; the defendant in 
a real action. The correlative of "demand
a nt." 3 Bl. Oomm. 180. 

Strictly speaking, a "tenant" is a person 
who holds land ; but the term is also applied 
by analogy to personalty. Thus, we speak of 
a person being tenant for life, or tenant in 
common, of stock. Sweet. 

I n  General 

-Joint tenants. Two or more persons to 
whom are granted lands or tenements to hold 
in fee-simple, fee-tail, for life, for years, or 
at will. 2 Bl.  Comm. 179. Persons who own 
lands by a jo�nt title created expressly by one 
and the sanie deed or will. 4 Kent, Comm. 
357. Joint tenants have one and the same 
interest, accruing by one and the same con
veyance, commencing at one and the same 
time, and held by one and the same undivided 
possession. 2 Bl. Comm. 180. 

-Quasi tenant at sufferance. An under-ten
ant, who is in possession at the determination 
of an original lease, and is permitted by the 
reversioner to hold over. 

-Sol e  tenant. He that holds lands by his 
own right only, without any other person 
being joined with him. Cowell. 

-Tenant a volu nte. L. Fr. A tenant at will. 

-Tenant at sufferance. One that comes into 
· the possession of land by lawful title, but 
holds over by wrong, after the determination 
of his interest. 4 Kent, Comm. 116 ; 2 Bl. 
Comm� 150 ; Fielder v. Childs, 73 Ala. 577 ; 
Pleasants v. Claghorn, 2 Miles (Pa.) 304 ; 
Bright v. McQuat, 40 Ind. 525 ; Garner v. 
Hannah, 6 Diiel' (N. Y.) 270 ; Wright v. 
Graves, 80 Ala. 418 ; Standard Realt.y Co. v. 
Gates, 99 N. J. E,q. 271, 132 A. 487, 48H ; West
heilner v. Sterling, i23 Okl. 7, 251 P. 738, 739 ; 
Power Mercantile Co. v. Moore Mercantile 
Co., 55 Mont. 401, 177 P. 406, 407 ; Park
er v. Smith, 211 Ky. 624, '277 S. W. 986, 987 ; 
Lawer v: 'M!tts, 33. Wyo. 249, 238 P. 654, 659 ; 
�tanley v. Stempridge, 140 Ga. 750, 79 S. E. 
842, 844. 

' 

-Tenant at wi l l  "i.s where lands or tenements 
are let by one man to another, to have and 
to hold to him at the will of the lessor, by 

. force of which lease the lessee is in posses
sion. . In this case the lessee is called 'tenant 
at will,' bec�use he hath no certain nor sure 
estate; fo.r th� le�sor may put him out at what 
time. it ple�th :him." Litt. § 68 ; Sweet. 
Post v. Post, 

'
14 B�r..b. : (N. Y.) 258 ;· .Spalding 
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v. Hall, 6 D. C. 125 ; Cunningham v. Holton, 
55 Me. 36 ; Willis v. Harrell, 118 Ga. 906, 45 
S. E. 794 ; Standard Realty Co. v. Gates, 99 
N. J. Eq. 271, 132 A. 487, 489 ; Radigan v. 
Hughes, 86 Conn. 536, 86 A. 220, 222 ; Law
rence v. Goodstein, 91 Misc. 19, 154 N. Y. S. 
229, 231 ; Angel v. Black Band Consol. Coal 
Co., 96 W. Va. 47, 122 S. E. 274, 276, 35 A. L. 
R. 568 ; Centennial Brewing Co. v. Rouleau, 
49 Mont. 490, 143 P. 969, 973 ; Freedman v. 
Gordon, 220 Mass. 324, 107 N. E. 982, 983 ; 
Norton v. Averholtzer, 63 Cal. App. 388, 218 
P. 637, 640 ; O'Connor v. Brinsfield, 212 Ala. 
68, 101. So. 679, 680. 

-Tenant by copy of cou rt roIL ' (shortly, "ten
ant by copy") is the old-fashioned name for a 
copyholder. Litt. § 73. 

-Tenant "y the curtesy. One who, on the 
death of his wife seised of an estate of in
heritance, after having by her issue bo,rn 
alive and capable of inheriting her estate, 
holds the lands and tenements for the term of 
his life. Co. Litt. 30a ; 2 Bl. Comm. 126. 

-Tenant by the manner. One who has a less 
estate than a fee in land which remains in 
the reversioner. He is so called because iIi 
avowries and other pleadings it is specially 
shown in what manner he is tenant of the 
land, in contradistinction to the veray tenant, 
who is called simply "tenant." Ham. N. P. 
393. 

-Tenant for life. One who holds lands or 
tenements for the term of his own life, or 
for that of any other person, (in which case 
he is called "pur auter vie,") or for more lives 
than one. 2 BI. Comm. 120 ; In re Hyde, 41 
Hun (N. Y.) 75. 

-Tenant for years. One who has the tem
porary use and possession of lands or tene
ments not his own, by virtue of a lease or de
mise granted to him by the owner, for a de
terminate period of time, as for a year or a 
fixed number of years. 2 Bl. Comm. 140. 

-Tenant from year to year. One who holds 
lands or tenements under the demise of an
other, where no certain term has . been men
tioned, but an annual rent has been reserved. 
See 1 Steph. Comm. 271 ; 4 Kent, Comm. 111, 
114. One who holds over, by consent given 
either expressly or constructively, after the 
determination of a lease for years. 4 Kent, 
COmm. 112. See Shore v. Porter, 3 Term, 16 ; 
Rothschild v. Williamson, 83 Ind. 388 ; Hun
ter v. Frost, 47 Minn. 1, 49 N. W. 327 ; Ar
benz v. Exley, 52 W. Va. 476, 44 S. E. 149, 61 
L. R. A. 957 ; Wolverton v. Ward, 74 Okl. 
40, 176 P. 924 ; Coffman v. Sammons, 76 W . 
Va. '12, 84 S. E. 1061, 1063 ; Lawrence v. 
Goodstein, 91 Misc. Rep. 19, 154 N. Y. S. 229, 
231. 

-Tenant in capite. In feudal and old Eng
lish law.. Tenant in· chief ; ooe :who :held ini· 
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mediately under the king, in right of his 
crown and dignity. . 2  Bl. Comm. 60. 

-Tenant In common .  Tenants in common are 
generally defined to be such as hold the same 
land together by several and distinct · titles, 
but by unity of possession, because none 
knows his own severalty, and therefore they 
all occupy promiscuously. 2 Bl. Comm. 191. 

A tenancy hi common is where two or more 
hold the same land, with interests accruing 
under different titles, or accruing under the 
same title, but at different periods, or con
ferred by words of limitation importing that 
the grantees a,re to take in distinct shares. 
1 Steph. Comm. 323. See Coster v. Lorillard, 
14 Wend. (N. Y.) 336 ; Taylor v. Millard, 
118 N. Y. 244, 23 N. E. 376, 6 L. R. A. 667 ; 
Silloway v. Brown, 12 Allen (Mass.) 36 ; 
Gage v. Gage, 66 N. H. 282, 29 A. 543, 28 L. 
R. A. 829 ; Hunter v. State, 60 Ark. 312, 30 
S. W. 42 ; Deal v. State, 14 Ga. App. 121, 80 
S. E. 537, 542 ; Anderson v. Lucky, 18 Ga. 
App. 479, 89 S. E. 631, 632. ; Talley v. Drum
heller, 135 Va. 186, 115 S. E. 517, 519 ; Tresh
er v. McElroy, 00 Fla. 372, 106 So. 79, 80 ; 
Smith v. Borradaile, 30 N. M. 62, 227 P. 002, 
608 ; Perry v. Jones, 48 Okl. 362, 150 P. 168, 
169 ; Whyman v. Johnston, 62 Colo. 461, 163 
P. 76, 77 ; Stewart v. Young, 212 Ala. 426, 
103 So. 44, 45. 

-Tenant in  dower. This is where· the hus
band of a woman is seised of an ·estate of in� 
heritance and dies ; in this case the wife shall 
ha ve the third part of all the lands and ten
ements whereof he was seised at any time 
during the coverture, to hold to herself for 
life, as her dower. Co. Litt. 30 ; 2 Bl. Comm. 
129 ; Combs v. Young, 4 Yerg. (Tenn.) 225, 
26 Am. Dec. 225. 

'l.'ENANT-BJ:GB.T. 

in consequence of · the husband's provision, 
(ea: provi8'ione wi.) Originally, she could 
bar the estate-tail like any other teliant in 
tail ; but �he ·husband's intention having 
been merely to provide for her during her 
widowhood, and not to enable her to bar his 
children of their inheritance, she was early 
restrained from so doing, ,by the statute 32 
Hen. VII. c. 36. Brown. 

-Tenant of the demesne. One who is tenant 
of a mesne lord ; as, where A. is tenant of 
B., and C. of A., B. is the lord, A. the mesne 
lord, and C. tenant of the demesne. Ham. N. 
P. 392, 393. 

-Tenant paravaile. The under-tenant of 
land ; that is, the tenant of a tenant ; one 
who held of a mesne lord. 

-Tenant to the prrecipe. Before the English 
fines and recoveries act, if land was conveyed 
to a person for life with remainder to anoth
er in tail, t�e tenant in tail in remainder 
was unable to bar the entail without the con
currence of the tenant for life, because a 
common recovery could only be suffered by 
the person seised of the land. In such a case, 
if the tenant for life wisl;!.ed to concur in bar
ring the entail, he usually conveyed his life
estate to some other person, in order that the 
prreaipe in the recovery might be issued 
against the latter, who was therefore called 
the "tenant to the prreoipe." Williams, Seis. 
169 ; Sweet. 

-Tenants by the verge "are in the same na
ture as tenants by copy of court roll, [i·. e., 
copyholders.] But the reason why they be 
called 'tenants by the verge' is· for that, 
when they will surrender their tenements in-
to the hands of their lord to the use of an

-Tenant in fee-simple  (or tenant in fee) . He other, they shall have a little rod (by the 
who has lands, tenements, or hereditaments, custome) in their hand, the which they shall 
to hold to him and his heirs forever, general- deliver to the steward or to the bailife, 
ly, absolutely, and simply ; without mention- * * * and the steward or bailife, accord
ing wh.at heirs, but referring that to his own ing to the custome, shall deliver to him that 
pleasure, or to the disposition of the law. 2 taketh the land the same rod, or another rod, 
Bl. Comm. 104 ; Litt. § 1. in the name of seisin ; and for this cause 
-Tenant in severalty is he who holds lands 
and tenements in his own right only, without 
any other person being j oined or connected 
with him in point of interest during his es
ta te therein. 2 Bl. Comm. 179. 

-Tenant i n  tail. One who holds an estate in 
fee-tail, that is, an estate which, by the in
strument creating it, is limited to some par
ticular heirs, exclusive of others ; as to' the 
heirs of his body or to the heirs, male or fe
male, of his body. 

-Tenant in tail ex provisione viri. Where an 
owner of lands, upon or previously to marry
ing a wife, settled lands upon himself and 
his wife, and the heirs of their two bodies be
gotten, and then died, the wife, as survivor, 
became tenant in tail of the husband's lands, 
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they are called 'tenants by the verge,' but 
they have no other evidence [title-deed]; but 
by copy of court roll." Litt. § 78 ; Co. Litt. 
61a. 

TENANT-R I G HT . . A kind of customary es
ta te in the north of England, falling under 
the general class of copyhold, but distin
guished from copyhold by many of its inci
dents. 

The so-caHed tenant-right of renewal is 
the . expectation of a lessee that his lease 
will be renewed, in cases where it is an es:, 
tablished practice to renew leases from time 
to time, as in the case of leases from the 
crown, from ecclesiastical corporations, or 
other collegiate bodies. Strictly speaking, 
there can be no right of renewal against the 
lessor without an express compact by him to 
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that effect, though the exi�tence of the cus
tom often influenc"s the pric? in sales. 

The Ulster tenant-right m!lY be de�cribed 
as a right on the tenant's p1.rt to sell his 
holding to the highest bidder, subject to 
the existing or a reasonable increase of rent 
from time to time, as circumstances may re
quire, with a reasonable veto reserved to the 
landlord in resred of the incoming tenant's 
character and solvency. Mozley � 'Vhitley. 

TENANT'S F I XT U RES. This nhrase �igni
fies 'things which are fixed to the freehold of 
the demisrd premisoE's, but which the tenant 
may detflch and take away, provided he do�s 
so in season. Wall v. Hinds, 4 Gray (Mass.) 
256, 270, 64 Am. Dec. 64. 

TE"JANTA B L E  REPA I R. Such a repair as 
will render a house fit for present 'habitation. 

TENCON.  L. Fr. A dispute ; .a quarrel. 
Kelham. 

TEND.  In old English law. To tender or 
offer. Cowell. 

T E N D E R. An offer of money ; the act by 
which one produces and offers to a person 
holding a claim or demand against him the 
amount of money which he considerS and ad
mits to be due, in satisfaction of such claim 
or demand, without any stipulation or con
dition. Salinas v. Ellis, 26 S. C. 337, 2 S. E. 
121 ; Tompkins v. Batie, 11 Neb. 147, 7 N. 
W. 747, 38 Am. Rep. 361 ; Holmes v. Holmes, 
12 Barb. (N. Y.) 144 ; Smith v. Lewis, 26 
Conn. 119 ; Noyes v. Wyckoff, 114 N. Y. 204, 
21 N. E. 158 ; Kelley v. Clark, 23 Idaho, l, 
129 P. 921, 924; Ann. Cas. 1914C, 665 ; Hart 
v. Kanawha Oil Co., 79 W. Va. 161; 90 S. E. 
604, 606 ;  Bane v. Atlantic Coast Line R. Co., 
171 N. C. 328, 88 S. E. 477, 479 ; St. George's 
S ociety v. Sawyer, 204 Iowa, 103, 214 N. W. 
877, 878 ; Kastens v. Ruland, 94 N. J. Eq. 
451, 120 A. 21, 22 ; Mondello v. Hanover 
Trust Co., 252 Mass. 563, 148 N. E. 136, 137 ; 
Wooton v. Dahlquist, 42 Idaho, 121, 244 P. 
407, 409 ; McCall Co. v. Hobbs-Henderson 
Co., 138 S. C. 435, 136 S. E. 762, 763 ; Rowell 
v. Ross, 87 Conn. 157, 87 A. 355, 357. 

"Tender," though usually used in connec
tion with an offer to pay money, is properly 
used in connection with offer of property oth
er than money. Maxwell Implement Co. v. 
Fitzgerald, 85 Ind. App. 206, 146 N. E. 883, 
885 ; Central Flour Mills Co. v. Gateway 
Milling Co. (Mo. App.) 213 s. W. 131, 134 ; In 
re Katzowitz, 214 App. Div. 429, 212 N. Y. S. 
336, 338 ; Harrison v. Beals, 111 Or. 563, 222 
P. 728,

'
731 ; Jose v. Aufderheide, 222 Mo. 

App. 524, 293 S. W. 476, 479.-
Tender, in pleading, is a plea by defendant 

that -he has been always ready to pay the 
debt demanded, and before the commence
ment of the action tendered , it to the plain
tiff, and now brings it m�,'court ready to be 
pa,id to bini, etc.,)J'}B�� " ,t� ,: ;i ,.';'L 
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Legal Tender 

That kind of coin, money, or circulating 
medium which the law compels a creditor to 
accept in payment of his debt, when tender
ed by the debtor in the right amount. 

Tender of , Amends 

An offer by a person who has been guilty 
of any wrong or breach of contract to pay a 
sum of money by way of amends. If a de
fendant in an action make tender of amends, 
and the plaintiff decline to accept it, the de
fendant may pay the money into co:urt, and 
plead the payment into court as a satisfac
tion of the plaintiff's claim. Mozley & Whit
ley. 

Tender of I ssue 

A form of words in a pleading, by which a 
party offers to refer the question raised up
on it to the appropriate mode of decision. 
The common tender of an issue of fact by a 
defendant is expressed by the words, "and 
of this he puts himself upon the country." 
Steph. PI. 54, 230. 

TEN EM ENT. This term, in its vulgar ac
ceptation, is only applied to houses and other 
buildings, but in its original, proper, and le
gal sense it Signifies everything that may be 
holden, provided it be of a permanent nature, 
whether it 'be of a substantial and sensible, 
or of an unsubstantial, ideal, kind. Thus, lib
erum tenementum, frank tenement, or free
hold, is applicable not only to lands and oth
er solid objects, but also to offices, rents, 
commons, advowsons, franchises, peerages, 
etc. 2 BI. Comm. 16 ; Mitchell v. Warner, 5 
Conn. 517 ; Oskaloosa Water Co. v. Board of 
Equalization, 84 Iowa, 407, 51 N. W. 18, 15 
L. R. A. 296 ; Field v. Higgins, 35 Me. 341 ; 
Sacket v. 'Wheaton, 17 Pick. (Mass.) 105 ; 
Lenfers v. Henke, 73 Ill. 408, 24 Am. Rep. 
263 ; Sox v. Miracle, 35 N. D. 458, 160 N. W. 
716, 719 ; State v. Bluementhal, 133 Ark. 
584, 203 S. W. 36, 37, L. R. A. 1918E, 482 ; 
Hughes v. Milby & Dow Coal & Mining Co., 
127 Okl. 30, 259 P. 559, 560. 

"Tenement" is a word of greater extent 
thaIi "land," including not on.ly land, but 
rents, commons, and several other rights and 
interests issuing out of or concerning land. 
1 Steph. Comm. 158, 159. 

Its original meaning, according to some, was 
"house" or "homestead." Jacob. In modern use 
it also signifies rooms let in houses. Webster. 

Dom inant Tenement 

Ohe for the benefit or advantage of which 
an easement exists or is enjoyed. 

Servient Tene ment 

One which is subject to the ;burden of an 
easement existing for or enjoyed by another 
tenement. See E.asement. 

TEN EM ENTAL LAND., Land. distributed 'by 
a lord among ilis tenants, a�: opposed to,the 

BLLA WD1.OT.( 3DEp�) 
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demesnes which , '.were oceupied by :himself� TENM �N1' ALE; · The , number : of ten men. 
and: his ser�a.nts. : 2 Bl. Comm,.: 90. 

. 
which number ;..in the time of the Saxons, was 

T'ENEM ENTIS LEGAT I S. An ancient writ; 
lying tG the city Gf LondGn, 0'1' any Gther cor
poration, (where' the Gld custom was that men 
might devise by will lands ahd tenements, as 
well as gGGds and chattels,) for the 'hearing 
and ' determining any controOversy touching 
the same. Reg. Orig. 244. 

T E N E N DAS. In Scotch law. The name of 
a clause in charters of heritable rights, which 
derives its name frGm its first words, "tenen
das pra:dictas terras ;" it points Gut the supe
rior Gf whGm the lands are tG be holden, and' 
expresses the particular tenure. Ersk. Inst. 
2, 3, 24. 

T E N E N D U M .  Lat. To hold ; toO be holden. 
1.'he name of that formal part of a deed which 
is characterized by the words "tG hold." It 
was formerly uS8d to express t'he tenure Iby 
whieh the estate granted was toO be held ; but, 
since a'll freehold tenures have been convert
ed ipto socage, the tenendum rs oOf no fur
ther use, and is therefore joined in the haben
dum,-"to have and to hold." 2 Bl. Comm. 
298 ; 4 Cruise, Dig. 26. 

TEN E NS. A tenant ; the defendant in a real 
action. 

T E N ENT I B US I N  ASS I SA N O N  O N ERAN· 
D 1'8. .A writ that formerly lay for him tG 
whom a disseisor had alienated the land 
whereof he disseised another, that he should 
not be molested in assize for damages, if the 
disseisor had wherewith to satisfy them. 
Reg. Orig. 214. 

T EN E R E. Lat. In the civil law. To hold ; 
to hold fast ; toO have in possession ; to re
tain. 

In relation to ' the doctrine of possession, this term 
expresses merely the fact of manual dE,tention, or 
the corporal possession of any object, without in
volving the question of title ; while habere (and 
especially p088idere) denotes the maintenance of 
possf'ssion by a lawful claim ; i. e" civil possession, 
as distinguished from mere natural possession. 

T E N E R I .  The Latin name for that clause 
ll), a bond in which the obligor expresses that 
he is "held and firmly Ibound" to the obligee, 
his heirs, etc. 

T E N ET ;  TEN U I T. Lat. He holds ; he held. 
In the Latin forms of the writ of waste 
against a tenant, these words introduced the 
allegation of tenure. If the tenancy still ex
isted, and recovery of the land was sought, 
the former word was used, (and the writ was 
said to be "in the tenet.") If the tenancy had 
already determined, the latter term was used, 
(the writ being described as "in the tenuit,") 
and then damages only were sought. 

T E N H EDED,  or T I E N H E O F E D. In old Eng
lish law. A. dean. Cowell. 

called a "decennary ;" and ten decennaries 
made what was called a "hundred�" Also a 
duty 0'1' trIbute paid to the crown, consistin:g 
Gf two shillings fGr each plowland. ' Enc; 
Lond. 

TENNE. A term of heraldry, meaning' 
orange color. In engravings it should be rep-' 
resented by lines in bend sinister crossed �y' 
others bar-ways. Heralds who blazon by the 
names of the heavenly bodies, call it 
"dragon's head," and those who employ 
jewels, "jacinth." It is one of the colors 
called "stainand." Wharton. 

T E N O R. A. term used in pleading to denote 
that an exact copy is set out. 1 Chit. Crim. 
Law. 23,5. 

By the tenor of a deed, or other instrument, 
in writing, is signified the matter contained 
therein, according to the true intent and 
meaning thereof. Cowell. 

"Tenor," in pleading a written instrument; 
imports that the very words are set out. 
"Purport" does not import this, but is equiv
alent only to "SUbstance." Com. v. Wright, 
1 Cush. C�'Iass.) 65 ;  Dana v. State, 2 Ohio St. 
93 ; State v. Bonney, 34 Me. 384 ; State v. 
Atkins, 5 Blackf. (Ind.) 4,5'8 ; State v. Chinn, 
142 Mo. 5007, 44 S. W. 2:15 ; Saugerties Bank 
v. Delaware & hudson Co., 193 N. Y. S. 722, 
723, 204 App. Div. 211 ; State v. Collins, 297 
Mo. 25-7, 248 S. W. 599, 6002 ; Johns v. Rice, 
165 Iowa, 233, 145 N. W. ,29(), 291. 

The action of proving the tenor, iIi Scot., 
land, is an action for proving the contents 
and purport of a deed which has Ibeen lost. 
Bell. 

I n  Chancery Pleading 

A certified copy of records of other courts 
removed in chancery by certiorari. Gres. Eq. 
Ev. 309. 

Tenor est q u i  lege'm dat feu do. It is the tenor 
[of the feudal grant] which regulates its effect 
and extent. Craigius, Jus )j"eud. (3d Ed.) 66 ; 
Broom, Max. 459. 

TENORE I N D I CTAM ENT I M I TTEN DO. A 
writ whereby the record of an indictment, 
and the process thereupon, was called out of 
another court into the queen's bench. Reg. 
Orig. 69. 

T E N O R E  P RfESE NT I U M. By the tenor of 
these presents, i. e., the matter contained 
therein, or rather the intent and meaning 
thereof. Cowell. 

T E NS E R l fE. A. sort Gf ancient tax or mili
tary contribution. Wharton. 

TENT. A. shelter of flexible material sup
ported by poles stretched by cords that are 
secured by pegs in the ground. Knowles v. 
State, 19 Ala. App. 476 , 98 So. 207, 208 ; 
City of St. Louis v. Nash, 266 Mo. 523, 181 
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s. W. 1145, 114'6, Ann. Cas; 1918B, 134 ; Klll
man v. State, 2 Tex. App. 222, 28 Am. Rep. 
432. 

T E NTATES PAN I S. The essay or assay of 
bread. Blount. 

TENTERDEN'S ACT. In English law. The 
statute 9 Geo. IV. Co 14, taking its name from 
Lord Tenterden, who procured its enactment, 
which is a species of extension of the statute 
of frauds, and requires the reduction of con
tracts to writing. 

TENTHS. 
I n  En glish Law 

A temporary aid issuing out of personal 
property, and granted to the king by parlia
ment ; formerly the real tenth part of all the 
mova'bles belqnging to the subject. 1 BI. 
Comm. 308. 

I n English Eoclesiastical Law 

The tenth part of the annual profit of every 
living in the kingdom, formerly paid to the 
pope, but tby statute 26 Hen. VIII. c. 3, trans
ferred to the crown, and afterwards made a 
part of the fund called "Queen Anne's Boun
ty." 1 Bl.· Comm. 284-286. 

T EN U I T. A term used in stating the tenure 
in an action for waste done after the termina
tion of the tenancy. See Tenet. 

T E N U RA. In old English law. Tenure. 

Tenura est paotio contra co m m u ne'm feudi  na
tu ram ac ratio'nem,  in oontractu inte'rp:osita. 
Wright, Ten. 21. Tenure is a compact con
trary to the common nature and reason of the 
fee, put into a contract. 

T E N U RE. The mode or system of holding 
lands or tenements in subordination to some 
superior, which, in the feudal ages, was the 
leading characteristic of real property. 

Tenure is the direct result of feudalism, 
which separated the dominium directum, 
(the dominion of the soil,) which is placed 
mediately or immediately in the crown, from 
the dominion utile, (the possessory title,) the 
right to the 

·
use and profits in the soil, desig

nated by the term "sei'sin," which is the high
est interest a subject can acquire. Wharton ; 
Kavanaugh v. Cohoes Power & Light Corpo-: 
ration, 114 Misc. 590, 187 N. Y. S. 216, 231. 

Wharton gives the following list of tenures which 
were ultimately dev&loped : 

Lay Ten1J,res 
I. Frank tenement, or freehold. (l) The military 

tenures (abolished, except grand s&rjeanty, and re
duced to free socage tenures) were : Knight service 
proper, or tenura in chivalry; grand serjeanty ; 
cornage. (2) Free socage, or plow-service; either 
petit serjeanty, tenure in burgage, or gavelkind. 

H. VillElinage. (1) Pure villeinage, (whence copy
holds at the lord's [nominal] will, which is regu
lated according to custom). (2) Privileged villein
age, . sometimes called " villein socage," (whence 
tenure · in ancient demesne, ·which is an exalted 
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species of cop'yhold, held according to custom, and 
not according to the lord's will,) and is of three 
kinds : Tenure in ancient demesne ; privileged 
copyholds, customary fr&eholds, or free copyholds ;  
copyholds of base tenure. 

8piritua� Tenures 
I. Frankalmoigne, or free alms. 
II. Tenure by divine service. 

Tenure, in its general sense, is a mode of 
holding or occupying. Thus, we speak of 
the tenure of an office, meaning the manner 
in which it is held, especially with regard to 
time, (tenure for life, tenure during good be
havior,) and of tenure of land in the sense of 
occupation or tenancy, especially with ref
erence to cultivation and questions of politi
cal economy ; e. g., tenure by peasant pro
prietors, cottiers, etc. Sweet. See Bard v. 
Grundy, 2 Ky. 169 ; People v. Waite, 9 Wend. 
(N. Y.) 58 ; Richman v. Lippincott, 29 N. J. 
Law, 59 ; State v. Young, 137 La. 102, 68 So. 
241, 244 ; Hunt v. Superior Court of · Los An
geles County, 178 Cal. 470, 173 P. 1097, 1098 ; 
Barrett v. Duff, 114 Kan. 220, 217 P. 918, 922. 

T E N U R E  BY D I V I N E  SERV I C E  is where an 
ecclesiastical corporation, sole or aggregate, 
holds land by a certain divine service ; as, to 
say prayers on a certain day in every year, 
"or to distri'bute in almes to an hundred poore 
men an hundred pence at such a day." Litt. 
§ 137. 

TERCE. In Scotch law. Dower ; a widow's 
right of dower, or a right to a life estate in 
a third part of the lands of which her hus
band died seised. 

TERCER. In Scotch law. A widow that pos
sesses the third part of her husband's land, 
as her legal jointure. 1 Kames, Eq. pref. 

TERCERO N E. A term applied in the West 
Indies to a person one of whose parents was 
white and the . other a mulatto. See Daniel 
v. Guy, 19 Ark. 131. 

TERM. A word or phrase ; an expression ; 
particularly one which possesses a fixed and 
known meaning in some science, art, or pro
fession. 

I n  the Civil Law 

A space of time granted to a debtor for dis
charging his obligation. Poth. ObI. pt. 2, c. 
3, art. 3, § 1 ;  Ci v. Code La. art. 2048. 

I n  Estate's 

"Term" signifies the bounds, limitation, or 
extent of time for which an estate is granted ; 
as when °a man holds an estate for any lim
ited or specific number of years, which i� 
called his "term," and he himself is called, 
with reference · to the term he so holds, the 
"termor," or "tenant of the term." See Gay 
Mfg. Co. v. H{)!bbs, 128 N. · C. 46, 38 S. E. 26, 83 
'Am. St. Rep. 661 ; Sanderson V. Scranton, 105 
Pa .. 472 ;, Hurd v. Whitsett, 4 Colo. 84 ;  Taylor 
v. Terry, 71 Cal. 46,. 11 Pac. 813 ; Cochran v. 
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Canty, 176 Iowa, 713, 158 N. W. 559, 560, 9 
.A.. L. R. 28'8 ; Johpson v. Moxley, 22 Ala. App. 
1, 113 So. 651, 654 ;  Key v. Swanson, 113 Oklo 
287, 241 P. 400, 492 ; Rooney v. City of 
Omaha, 105 Neb. 447, 181 N. W. 143, 144 ; 
Curry v. Bacha rach Quality .Shops, 271 Pa. 
364, 117 A. 435, 438. 

Of Court 

The word "term," when used with refer
ence to a court, signifies the space of time 
during which the court holds a session. A 
session signifies the time during the term 
when the court sits for the transaction of 
·business, and the session commences when 
the court convenes for the term, and con
tinues until final adjournment, either before 
or at the expiration of the term. The term 
of the court is the time prescribed by law 
during which it may be in session. The ses
sion of the court is the time of its actual sit
ting. Lipari v. State, 19 Tex. App. 4311. And 
see Horton v. Miller, 3:8 Pa. 271 ; Dees V. 
State, 78 Miss. 250, 28 South. 849 ; Conkling 
V. Ridgely, 112 Ill. 36, 1 N. E. 261, 54 Am. 
Rep. 204:'; Brown v. Hume, 16 Grat. (Va.) 462 ; 
Brown v. Leet, 136 Ill. 200, 26 N. E. 639 ; Wal
ton v. State, 147 Miss. 851, 112 So. 790, 793 ; 
Ansonia Foundry Co. V. Bethlehem Steel Co., 
98 Conn. 500., 120 A. 310, 31 A. L. R. 1087 ; 
Wood Oil CO. V. Commonwealth, 196 Ky. 196, 
244 S. W. 429, 431, 432 ; Lanier v. Shayne, 
85 Fla. 2.12, 95 So. 617, 618 ;  Trower v. Mudd 
(Mo. App.) 242 S. W. 003, 994. But "term" 
and "session" are often used interchangeably. 
Nation v. Savely, 127 Okl. 117, 260 P. 32, 35 ; 
Muse v. Harris, 122 Okl. 250, 254 P. 72, 73 ; 
Wood Oil Co. v. Commonwealth, 196 Ky. 196, 
244 S. W. 429, 431 ; Curry V. McCaffery, 47 
Mont. 191, 131 P. 673, 675 ; Lewis County 
Pub. Co. v. Lewis County Court, 75 W. Va. 
305, 83 S. E. 993, 995. 

I n  General 

-General te'rm. A phrase used in some ju
risdictions to denote the ordinary session of 
a court, for the trial and determination of 
ca uses, as distinguished from a special term, 
for the hearing of motions or arguments or 
the despatch of various kinds of formal busi
ness, or the trial of a special list or class of 
cases. Or it may denote a sitting of the court 
in bane. State v. Eggers, 152 Mo. 485, 54 S. 
W. 498. 

-Regular term .  A regular term of court is a 
term begun at the time appointed by law, and 
continued, in the discretion of the CO'Urt, to 
such time as it may appoint, consistent with 
the law. ""'ightman v. Karsner, 2{) Ala. 451 ; 
Glebe v. State, 106 Neb . . 251, 183 N. W. 295, 
296 ; Carter V. State, 14 Ga. App. 242, 80 S. 
E. 533, 534 ; State V. Thompson, 100 W. Va. 
253, 130 S. E. 456, 460 ; Ex parte Daly, 66 
Fla. 345, 63 So. 834, 835. 

-Special term.  In New York practice, that 
branch of the court which is held by a single 

judge for hearing and deciding in the first 
instance motions and causes of equitable na
ture is called the "special term," as op
posed to the ' "general term," heid by three 
judges (usually) to hear appeals. Abbott ; 
Gracie V. Freeland, '1 N. Y. 232. 

-Term attendant on the inheritance. See At
tendant Terms. 

-Term fee. In English practice. A certain 
sum which a solicitor is entitled to charge 
to his client, and the client to recover, if suc
cessfUl, from the unsuccessful party ; pay
alble for every term in which any proceed
ings subsequent to the summons shall take 
place. Wharton. 

-Term for deliberating. By "term for delib
erating" is understood the time given to the 
beneficiary heir, to examine if it be for his 
interest to accept or reject the succession 
which has fallen to him. Civ. Code La. art. 
1033. 

-Term for years. An estate for years and 
the time during which such estate is to be 
held are each called a "term ;" hence the 
term may expire before the time, as by a 
surrender. Co. Litt. 45. 

-Term in  gross. A term of years is said to be 
either in gross (outstanding) or attendant up
on the inheritance. It ls' out�tanding, or in 
gross, when it is unattached or disconnected 
from the estate or inheritance, as where it 
is in the hands of some third party having no 
interest in the inheritance ; it is attendant, 
when vested in some trustee in trust for the 
owner of the inheritance. Brown. 

-Term of lease. The word "term," when used 
in connection with a lease, means the ,period 
which is granted for the lessee to occupy the 
premises, and does not includes the time be
tween the making of the lease and the ten
ant's entry. Young V. Dake, 5 N. Y. 463, 55 
Am. Dec. 356. 

-Term of office. The period during which 
elected officer or appointee is entitled to hold 
office, perform its functions, and enjoy its 
privileges and emoluments. State V. Knight, 
76 Mont. 71, 245 P. 267, 268 ; Wilson v. Mc
Carron, 112 Me. 181, 91 A. 839, 840 ; State ex 
info Major V. McKay, 249 Mo. 249, 155 S. W. 
396, Ann. Cas. 1914D, 97 ; People V. Sweitzer, 
280 Ill. 436, 117 N. E. 625, 631 ; State V. Car
roll, 133 Wash. 549, 234 P. 22, 24 ;  Carver v; 
Wheeler County (Tex. Civ. App.) 200 S. , W. 
537, 538 ; Lee V. CahiN, 95 N. J. Law, 383, 
112 A. 855, 856 ; Broadwater V. Kendig, 80 
Mont. 515, 261 P. 264, 267 ; Carter v. State, 
77 Okl. 31, 186 P. 464, 465 ; Barrett v. Duff, 
114 Kan. 220, 217 P. 918, 922 ; Wilson V. 
Shaw, 194 Iowa, 28, 188 N. W. 940, 941, 
943 ; Chenoweth V. Chambers, 33 Cal. App. 
104, 164 P. 428, 430 ; State V. Young, 137 La. 
102, 68 So. 241, 244 ; State ex reI. Emmons V. 
Farmer, 271 Mo. 3�, 196 S. W. 1106, 1108 ; 
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State v� Board of Com'rs of Sierra County, 29' 
N. M. 209, 222 P. 654, 655, 31 A. L. R. 1310 ; 
State v. Oklahoma City, 38 Old,. 349, 134 P. 
58, 59, 60 ; Bayley v. Garrison, 190 Cal. 690, 
214 P. 871, 872. 

-Term probatory. The period of time allow
ed to the promoter of an ecclesiastical suit 
to produce his witnesses, and prove the facts 
on which he rests his case. Coote, Ecc. Pro 
240, 241. 
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commence their monthly · contributions on a 
particular day, and continue to pay them un
til the rea.lization of shares to a given amount 
for each member, 'by the advanee of the cap
ital of the society to sueh members as reo 
quired it, and tbe payment of interest as well 
as principal by them, so as to insure such 
realization within a given period of years. 
They have been almost superseded by per
manent building societies. Wharton. 

TERM I N E R. L. Fr. To determine. See Oy
er and Terminer. 

TERM I N I . Lat. Ends ; 
or ter:plinating points. 

bounds ; limiting 

-Term to co nclude. In English ecclesiastical 
practice. An appointment by the judge of 
a time at wl1ich both parties are understood 
to renounce aU further exhibits and allega
tions. TERM I NO.  In Spanish law. A common ; 

common land. Common because of vicinage. -Term to p,ropound al l things. In English ee-
l . t' I ' t '  A . t t b th White, New Recop. b. 2, tit. 1, c. 6, § 1, note. 

c eSIaS lca prac Ice. n appolll men . y e 
judge of a time at which 'both parties are to T E R M I N U M. A day given to a defendant . .  
exhibit all the acts and instruments which Spelman. 
make for their respective causes. 

I n  the Law of Contracts and in Cou rt P ractice 
The word is generally used in the plural, 

and ' ''terms'' are conditions ; propositions 
stated or promises made which, when assent
ed to or accepted by another, settle the con
tract and bind the parties. ·Webster. See 
Hutchinson V. Lord, 1 Wis. 313, 60 Am. Dec. 
381 ; State V. Fawcett, 58 Neb. 371 , 78 N. W. 
636 ; Rokes V. Amazon Ins. Co., 51 Md. 512, 
34 Am. Rep. 323 ; Williamson v. Illinois Cent, 
R. Co., 190 Ind. 239, 128 N. E. 758, 761 ; Rob
erts-Atkinson Co. v. International Harvester 
Co. of Amei'ica, 191 N. C. 291, 131 S. E,. 757, 
759 ; Nakdimen v. Ft. Smith & Van Buren 
Bridge Dist., 115 Ark. 194, 172 S. W. 272, 
275. 

-Special term s. Peculiar or unusual condi-
tions imposed on a party before granting 
some application to the favor of the court. 

-U nder terms. A party is said to be Wnder 
term8 when an indulgence is granted to him 
by the court in its discretion, on certain con
ditions. Thus, when an injunction is grant
ed em parte, the party obtaining it is put un
der terms .to abide by such order as to damag
es as the court may make at the hearing, 
Mozley & Whitley. 

TERM I N U M  QU I P RETE R I IT,  WR I T O F  
ENTRY AD. A writ which lay for the rever- ' 
sioner, when the possession was withheld. by 
the lessee, or a stranger, after the determina
tion of a lease for years. Brown. 

TERM I N US. Boundary ; a limit, either of 
space or time. 

The phrases "terminu8 a quo" and "ter
minu8 ad quem" are used, respectively, to 
designate the starting point and terminating 
point of a private way. In the case of a 
street, road, or railway; either end may be, 
and commonly is, referred to as the "termi
nus." 

Term i nus an noru m  certus debet esse et deter
m i natus. Co. Litt. 45. A term of years ought 
to be certain and determinate. 

Term i n u'S et feodum non poss u nt co nstare si
mul  i n  u na eademque persona. Plowd. 29. A 
term and the fee cannot botll be in one and 
the same person at the same time. 

TERM I N US H O M I N I S. In English ecclesias� 
tical practice. A time for the determination 
of appeals, shorter than the termin'1.t8 jwris, 
appointed by the judge. Hallifax, Civil Law, 
b. 3, C. 11, no. 36. 

TERM I N US J U R I S. In English ecclesiastical 
T E R M ES D E  LA LEY. Terms of the law. practice. The time of one or two years, al
The name of a lexicon of the law French lowed 'by law for the determination of ap
words and other technicalities of legal lan- peals. HalIifax, Civil Law, h. 3, c. 1:t., no. 38. 
guage in old times. 

TERM I NABLE ,PROPE RTY. This name is , 
sometimes given to property of such a nature 
that its duration is not perpetual or indefi
nite, but is limited or liable to terininate 
upon the happening of an event or the expi
ration of a fixed term ; e. g., a leasehold, a 
life-annuity, etc. 

TER M I NAT .-NG BU I LD I NG SOC I ET I ES. 
Societies, " in , ' England, '�here the 'members' 

TERM O R. He that holds lands or tenements, 
for a term of years or life. But we generally 
confine the appIication of the word to a per-, 
son entitled for a term ' of years. Mozley & 
Whitley. 

TERMS TO B E , U N D E R. A. party 'is said 
to be under terms, when an indulgence is 
granted to him by the court in its discre
tion, on certain conditions. Thus, when �n 
fujunctlon ' is granted " e:q 'parte, the party ob-
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taining it is put under terms to abide by such TERRA W ARRENATA. Land that has the 
order as to datnages as the court may make liberty of free-warren. 
at the. hearing. Moz. & W. 

TERRJE DOM I N I CA LES REG I S. The de· 
TERRA. Lat. Earth ; 
Kennett, Gloss. 

soil ; arable land. mesne lands of the crown. 
f 

T E R RA A F F I RMATA. Land let to farm. 

TERRA BOSCA L I S. Woody land. 

TERRA CU L T A. Cultivated land. 

TERRA D E B I  L I S. Weak or barren land. 

TE RRAGE. In old English law. A kind of 
tax or charge on land ; a boon or duty of 
plowing, reaping, etc. Cowell. 

TERRAG ES. An exemption from all uncer
tain services. Oowell. 

TERRARI US. In old English law. A land
TE RRA DO M I N I CA, or I N D O M I N I CATA. holder. 

The demesne land of a manor. Cowell. 

TERRA EXC U LTA B I L I S. Land which may 
be plowed. Mon. Ang. i. 426. 

T E R RA EXTE N D E N DA. A writ addressed 
to an escheator, etc., that he inquire and find 
out the true yearly value of any land, etc., 
hy the oath of twelve men, and to certify 
the extent into the chancery. Reg. Writs, 
293. 

T E R RA FRUSCA, or F R I SCA. Fresh land, 
not lately plowed. Cowell. 

TERRE-TENA NT. He who is literally in the 
occupation or possession of the land, as dis� 
tinguished from the owner out of possession. 
But, in a more technical sense. the pers·:m 
who is seised of the land, though not in ac
tual occupancy of it, and locally, in Pennsyl
vania, one who purchases and takes land sub
j ect to the existing lien of a mortgage or 
judgment against a former owner. See Den
gler v. Kiehner, 13 Pa. 38, 53 Am. Dec. 441 ; 
Hulett v. Insurance Co., 114 Pa. 142, 6 A. 
554 ; Handel & Hayden Building & Loan 
Ass'n v. Elleford, 258 Pa. 143, 101 A. 951, 932. 

T E R RA HYDATA. Land subject to the pay- TERR I E R. In English la,v. A landroll or 
ment of hydage. Selden. survey of lands, containing the quantity of 
T E R RA LU CRA B I LIS. Land gained from 
the sea or inclosed out of a waste. Cowell. 

T E RRA N O RMAN O R U M. Land held by a 
Norman. Paroch. Antiq. 197. 

T ER RA NOVA. Land newly converted from 
wood ground or arable. Cowell. 

acres, tenants' names, and such l ike ; and 
in the exchequer there is a terrier of all the 
glebe lands in England, made about 1338. 
In general, an ecclesiastical terrier contains 
a detail of the temporal possessions of the 
church in every parish� Cowell ; Tomlins ; 
Mozley & Whitley. 

T E R R I S  BO N I S ET CATALLIS R E HABEN· 
Terra manens vacua occu panti conceditur. 1 D I S POST P U RGAT I O N EM .  A writ for a 
Sid. 347. Land lying unoccupied is given to 
the first occupant. 

T E R RA PUTURA. Land in forests, held by 
the tenure of furnishing food to the keepers 
therein. 4 Inst. 307. 

T E R RA SA B U LOSA. Gravelly or sandy 
groUIid. 

T E R RA SA LI CA. In Salic law. The land of 
the house ; the land within that inclosure 
which belonged to a German house. No por
tion of the inheritance of Salic land passes 
to a woman, hut this the male sex acquires ; 
that is, the sons succeed in that inheritance. 
Lex Salle. tit. 62, § 6. 

T E R RA TESTAM ENTALIS. Gavel-kind 
land, being disposa'ble by will. Spelman. 

Terra transit cu m onere.  Lan'd :passes with 
the incumbrances. Co. Litt. 231 ; Broom, 
Max. 437, 630. 

T E R RA VEST I TA. Land so\yn \yith co!n. 
Cowell. 

TERRA WA I NA B I L I S. Tillable land. Cow
ell. 

clerk to recover his lands, goods, and chat
tels, formerly seized, after he had cleared 
himself of the felony of which he was ac
cused, and delivered to his ordinary to be 
purged. Reg. Orig. 

TERR I S  ET CATALLIS TENT I S  U LT RA 
D E B I T U M  LEVAT U M .  A judicial writ for 
the restoring of lands or goods to a debtor 
who is distrained above the amount of the 
debt. Reg. JUd. 

T E R R I S  L I B·E RAND IS·. A writ that lay for 
a man convicted by attaint, to bring the rec
ord and process before the king, and take a 
fine for his imprisonment, and then to deliver 
to him his lands and tenements again, and 
release him of the strip and waste. Reg. 
Orig. 232. Also it was a writ for the de
livery of lands to the heir, after homage and 
relief performed, or upon security taken that 
he should ;perform them. Id. 293. 

T E R R I T O R I A L, T E R R I TO R I A L I TY. These 
terms are used to signify connection with, or 
limitation with reference to, a particular 
country or territory. Thus, "territorial law" 
is the correct expression for the law of a 
particular country or state, although "ruu-
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nicipal law" is more common. "Territorial 
waters" are that part of the sea adjacent 
to the coast of a given country which is by 
international law deemed to be within the 
sovereignty of that country, so that its courts 
have jurisdiction over offenses committed on 
those waters, even !by a person on board a 
foreign ship. Sweet. 

T E R R I T O R I A L  COU RTS. The courts estab
lished in the ten'itories of the United States. 

T E R R I TO R I A L  P R O P E RTY. The land and 
water over which the state has jurisdiction 
and control whether the legal title be in the 
state itself or in 'private individuals. Lakes 
and waters wholly within the state are its 
property and also the marginal sea within 
the three-mile limit, but bays and gulfs are 
not :always recognized as state property. 

T E R R I TO RY. A :part of a country separated 
from the rest, and subject to a particular ju
risdiction. 

I n American Law 
A portion of the United States, not within 

the limits of any state, which !has not yet 
been admitted as a state of the Union, but 
is organized, with a separate legislature, and 
with executive and judicial officers appoint
ed by the president. See Ex parte Morgan 
(D. O.) 20 F. 304 ; People v. Daniels, 6 Utah, 
288, 22 P. 159, 5 L. R. A. 444 ; Snow v. U. S., 
18 Wall. 317, 21 L. Ed. 784 ; Symons v. Eich
elberger, 110 Ohio St. 224, 144 N. E. 279, 281 ; 
Ex parte Heikich Terui, 187 Cal. 20, 200 P. 
954, 956, 17 A. L. R. 630. 

Const. Amend. 18, prohibiting the transpor
tation of intoxicating liquor within or the 
importation thereof into the ' United States 
and territory subject to its jurisdiction, uses 
the word "territory" as meaning the regional 
areas

' 
of land and adjacent waters over which 

the United States claims and exercises do
minion and control as a sovereign power. 
Cmlard S. S. Co. v. Mellon, 262 U. S. 100, 43 
S. Ct. 504, 507, 67 L. Ed. 894, 27 A. L. R. 
1300 ; International Mercantile Marine v. 
Stuart (D. C.) 285 F. 78, 81 ; State v. Morton, 
31 Idaho, 329, 171 P. 495, 496. 

T E R R I TO RY O F  A J U DGE.  The territorial 
jurisdiction of a judge ; the bounds, or dis
trict, within which he may lawfully exercise 
his judicial authority. Phillips v. Thralls, 
26 Kan. 781. 

T E R R O R. Alarm ; fright ; dread ; the state 
of mind induced by the apprehension of hurt 
from some hostile or threatening event or 
manifestation ; fear caused by the appearance 
of danger. In an indictment for riot, it must 
be charged that the acts dOIl,e were "to the ter-:
ror of the people." See Arto v. State, 19 Tex. 
A,pp. 136. 

TERT I A ' DENU N C I AT I O. Lat. In old Eng
lish law.' Third 'publication or proclamation 
of intended marriage. 
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T E RT I US I NTE RVEN'I E NS. Lat. In the 
civil law. A tWrd person intervening ; a 
third person who comes in between the par
ties to a suit ; one who interpleads. Gilbert's 
Forum Rom. 47. 

TEST. To bring one to a trial and examina
tion, or to ascertain the truth or the quality 
or fitness of a thing. 

Something by which to ascertain the truth 
respecting another thing ; a criterion, gauge, 
standard, or norm. 

In public law, an inquiry or examination 
addressed to a person appointed or elected 
to a public office, to ascertain his qualifica
tions therefor, but particularly a scrutiny of 
his political, religious, or social views, or his 
attitude of past and present loyalty or dis
loyalty to the government under which he is 
to ad. See Attorney General v. Detroit Com
mon Council, 58 Mich. 213, 24 N. W. 887, 55 
Am. Rep. 675 ; People v. Hoffman, 116 Ill. 
587, 5 N. E. 596, 56 Am. 'Rep. 700 ; Rogers v. 
Buffalo, 51 Hun, 637, 3 N. Y. S. 674. 

T EST ACT. The statute 25 Car. II. c� 2, 
which directed all civil and military officers 
to take the oaths of allegiance and supremacy, 
and make the declaration against transub
stantiation, within six months after their ad
mission, and also within the same time re
ceive the sacrament according to the usage of 
the Church of England, under penalty of £500 
and disability to hold the office. 4 Bl. Comm. 
58, 59. This was abolished by St. 9 Geo. IV. 
c. 17, so far as concerns receiving the sacra
ment, and a new form of declaration was sU'b
stituted. 

TEST ACT I ON.  An action selected out of a 
considerable number of suits, concurrently 
depending in the same court, brought by sev
eral plaintiffs against the same defendant, 
or by one plaintiff against different defend
ants, all similar in their circumstances, and 
embracing the same questions, and to be sup
ported by the same evidence, the selected ac
tion to go first to trial, (under an or!ier of 
court equivalent to consolidation,) and its 
decision to serve as a test of the right of re
covery in the others, all parties. agreeing to 
be bound by the result of the test action. 

TEST OATH. An oath required to be taken 
as a criterion of the fitness of the person to 
fill a public or political office ; but particular
ly an oath of fidelity and allegiance (past or 
present) to the established government. 

TEST-PAPER. In practice. A paper or in
strument shown to a jury as evidence. A 
term used in the Pennsylvania courts. Depue 
v. Clare, 7 Pa. 428. 

T ESTA D E  N EV I L. An ancient and authen
tic record in two volumes, in the custody. of 
the king's remembrancer in the exchequer, 
said to be compiled -by John de Nevil, a jus
tice itinerant; in the eighteenth and twenty
fourth years of Henry III. COwell. These 



1721 

volumes were printed in 1807, under the au-
thority of the commissioners of the public 
records, and contain an account of fees held 
either immediately of the king or of others 
who held of the king in oapite ; fees holden 
in frankalmoigne ; serjeanties holden of the 
king ; widows and heiresses of tenants in 
capite, whose marriages were in the gift of 
the king ; churches in the gift of the king ; 
escheats, and sums paid for scutages and aids, 
especially within the county of Hereford. 
Cowell ; Wharton. 

TESTABLE. A person is said to be testable 
when he has capacity to make a will ; a man 
of twenty-one years of age and 'Of sane mind 
is testable. 

T EST ACY. The state or condition of leav
ing a' will at one's death. Opposed to "in
testacy." 

TESTAMENTARY 

tic or · secret testament, ot:perwise called the 
"closed testament," is made in the following 
manner: The testator must sign his disposi
tions, whether he has written them himself 
or has caused them to be written by another 
person. The paper containing those disposi
tions, or the paper serving as their envelope, 
must 'be closed and sealed. The testator shall 
present it thus closed and seal�d to the notary 
and to seven witnesses, or he shall cause it to ' 
be closed and sealed in their presence. Then 
he shall declare tQ the notary, in presence of 
the witnesses, that that paper contains his 
testament written by himself, or by another 
by his direction, and signed by him, the tes
tator. The notary shall then draw up the 
act of superscription, which shall be written 
on that paper, or on the sheet that serves as 
its envelope, and that act shall be signed by 
the testator, and by the notary and the wit
nesses. Civ. Code La. art. 1584. 

T EST AM ENT. . A disposition of personal Testamenta cu m  duo i nter se p ugnantia reperl
property to take place after the owner's de- untur, ultim u m ratu m est ; sic est, cum du o i n
cease, according to his desire and direction. ter se p ugnantia reperiuntur in eodem testa
Pluche v. Jones, 5,4 F. 865,. 4 C. O. A. 622, ; m ento. Co. Litt. 112. When two conflicting 
Aubert's Appeal, 109 Pa. 447, 1 A. 336 ; Conk- wills are found, the last prevails ; 80 it is 
lin v. Egerton, 21 Wend. (N. Y.) 436 ;  Rags- when two conflicting clauses occur in the 
dale v. Booker, 2 Strob. E'q. (S. C.) 348 ; In re same will. 
Lester's Will, 100 N. J. Eq. 521, 136 P. 322. . 

A testament is the act of last will, clothed Testamenta latissi mam i nterpretatio'nem habere 
with certain solemnities, by which the testa- debent. Jenk. Cent. 81. Wills ought to have 
tor disposes of his property, either univer- the broadest interpretation. 

sally, or by universal title, or by particular T ESTAMENTARY. Pertaining to a will or 
title. Civ. Code La. art. 1571. testament ; as testamentary causes. Derived 

Strictly speaking, the term denotes only a from, founded on, or appointed by a testament 
will of personal property ; a will of land not or will ; as a testamentary ' guardian, letters 
being called a "testament." The word "tes- testamentary, etc. 
tament" is now seldom used, except in the . A paper, instrument, document, gift, ap
heading of a formal will, which usually be- pointment, etc., is said to be "testamentary" 
gins: "This is the last will and testament of when it is written or made so as not to take 
me, A. B.," etc. Sweet. effect until.after the death of the person mak

Testament is  the true declaration of a man's last 
will as to that which he would have to be done, 
after his death. It is compounded, according to Jus
.tinian, from testatio mentis; but the better opinion 
is that it is a simple word formed from the Latin 
testor, and not a compol,llld word. Mozley & Whit
ley. 

M i litary Testament 
In English law. A nuncupative will, that 

is, one made by word of mouth, by which a 
soldier may dispose of his goods, pray, and oth
er personal chattels, without the forms and 
solemnities which the law requires in other 
cases. St. 1 Vict. c. 26, § 11. 

Mutual Testaments 
Wills made by two persons who leave their 

effects reciprocally to the · survivor. 

Mystic Testament 
A form of testament made under Spanish 

ia w which prevailed in Louisiana and Cali
fornia. See Broutin v. Vassant, 5 Mart. O. 
S. (La.) 182 ; Schoul. Wills ,§ 9. In the law 
of Louisiana. A sealed testament. The mys-

ing it, and to be revocable and retain the 
property under his control during his life, al� 
though he may have believed that it 'would 
operate as an instrument of a different char
acter. Sweet. 

Letters Testamentary 
The formal instrument of authority and ap

pointment given to an executor by the prop
er court, upon the admission of the will to 
probate, empowering him to enter upon the 
discharge of his office as executor. 

,Testame ntary Capacity 
That. measure {)If mental ability which is 

recognized in law as sufficient for the mak
ing a will. See Nicewander v. Nicewander, 
151 Ill. 156, 37 N. E. 698 ; Delafield v. Parish, 
25 N. Y. 29 ; Yardley v. Cuthbertson, 108 Pa. 
395, 1 A. 765, 56 Am. Rep. 218 ; Leech v. 
Leech, 21 Pa. 67 ; Duffield v. Robeson, 2 Har. 
(Del.) 379 ; Lowe v. Williamson, 2 N. J. Eq. 
85. 

Testam entary Cause's 
In English law. Causes or matters relat

ing to the probate of wills, the granting of 
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administrations, and the suing for legacies, 
of which the ecclesiasticai courts have juris
diction. 3 Bl. Comm. 95" 98. Testamentary 
causes are causes relating to the validity and 
execution of wills. The phrase is generally 
confined to those causes which were formerly 
matters of ecclesiastical jurisdiction, and are 
now dealt with by the court of probate. Moz
ley & W'hitley. 

Testamentary Disposition 
A disposition of property by way of gift, 

which is not to take effect unless the grantor 
dies or until that event. Diefendorf v. Die
fendorf, 56 Hun, 639, 8 N. Y; S. 617 ; Chestnut 
St. Nat. Bank v. Fidelity Ins., etc., 00., 186 
Pa. 333, 40 ' A. 486, 65 Am. St. Rep. 860 ; 
Rhines v. Your�g, 97 Wash. 437, 166 P. 642, 
643 ; Ga Nun v. Palmer, 159 App. Div. 86, 144 
N. Y. S. 457, 4!)!). 

Testamentary G u ardian ' 
A guardian appointed by the last will of a 

father for the person and real and personal 
estate of his child until the latter arrives of 
full age. 1 Bl. Comm. 462 ; 2 Kent, Comm. · 
224 ; In re De Saulles, 101 Misc. 447, 167 N. 
Y. S. 445, 453. 
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velit. A testament is the just expression of 
our will concerning that which any one wishes 
done after his death, Lor, as Blackstone trans
lates, "the legal declaration of a man's inten
tions which he wills to be performed after his 
death."] D�g. 28, 1, 1 ;  2 Bl. Comm. 499. 

Testamentu m, i. e.; testatio me ntis, facta n ul lo  
prresente metu  periculi ,  sed cogitatione morta
l itatl'S. Co. Litt. 322. A testament, i. e., the 
witnessing of one's intention, made under no 
present fear of danger, but in expectancy of 
death. 

TESTAM ENTU M I N O F F I C I OSUM. Lat. In 
the civil law. An inofficious testament, (q. v.) 

Testamentu m o m ne morte co nsu m m atur. Every 
will is perfected by death. A will speaks from 
the time of death only. Co. Litt. 232. 

TESTA R I .  Lat. In the civil law. To tes
tify ; to attast ; to declare, publish, or make 
known a thing before witnesses. To make a 
will. Calvin. 

TESTATE. One .who has made a will ; one 
who dies leaving a will. 

T ESTAT I O N. Witness ; evidence. 

Testamentary Paper or I nstrument TESTATO R. One who makes or has made a 
An instrument in the nature of a will ; an testament or will ; one who dies leaving a 

urprobated will ; a paper writing which is of will. This term is borrowed from the civil 

the character of a will, though not formally law. Inst. 2, 14, 5, 6. 

such, and, if allowed as a testament, will have Testatoris u ltima volu ntas est perim plendia se

the effect of a will upon the devolution and
' 

cund u m  veram intentionem s uam. Co. Litt. 322. 
distribution of property. Young V. O'Donnell, The last will of a testator is to be thoroughly 
129 Wash. 219, 224 P. 682, 684. fulfilled according to his real intention. 

Testamentary Succession TESTAT R IX.  A woman who makes a will ; a 
In LouisiaI;la, that which results from the woman who dies leaving a will ; a female tes

institution of an heir contained in a testament tator. 
executed in the form prescribed by law. Civ. TESTAT U M .  
Code La .  1900, art. 876. I n Practice 

Testamentary Trustee 
See Trustee. 

TESTAMENTI  FACT I O .  Lat. In the civil 
law. The ceremony of making a testament, 
either as testator, heir, or witness. 

TESTAM ENTUM. Lat. 
I n the Civil Law 

A testament ; a will, or last will. 

I n O ld Engl ish Law 
A testament or will ; a disposition of prop

erty made in contemplation of death. Bract. 
fol. 60. 

When a writ of execution has been directed 
to the sheriff of a county, and he returns that 
the defendant is not found in his bailiwick, 
or that he has no goods there, as the case may 
be, then a second writ, reciting this former 
writ and the sheriff's answer to the same, 
may be directed to the sheriff of some other 
county wherein the defendant is sup'posed to 
be, or to have goods, commanding him to ex
ecute the Wl:it as it may require ; and this 
second writ is called a · 'testatum" writ, from 
the words with which it concludes, viz. : 
"Whereupon, on behalf of the said plaintiff, 
it is testified in our said court that the said 
defendant is [or has goods, etc.] within your 
bailiwick." 

I n  Conveyancing 
That part of a deed which commences with 

the words, "This indenture witnesseth." 

A general name for any instrument of con
veyance, including deeds and charters, and 
so called either because it furnished written 
testimony of the conveyance, or because it 
was authenticated by witnesses, (teste8.) 
Spelman. T ESTATU M  W R I T. In practice. A writ con

taining a testatum da,use ; ·  such as a tetlta

Testamentum est voluntatis nostrm j usta sen- tum co,pias, a tel�tatum ji. fa." anq. a te8tatum • 

tentia, d'e eo q uod q uis post mortem suam, fieri ca. 8a. See Testatum. 
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TESTATUS. Lat. In the civil law. Testate ; 
one who has made a will. Dig. 50, 17, 7. 

TESTE M E I PSO. Lat. In old English law 
and practice. A solemn formula of attesta
tion by the sovereign, used at the conclusion 
of charters, and other public instruments, and 
also of original writs out of chancery. Spel
man. 

T ESTE OF A W R I T. In practice. The con
cluding clause, commencing with the word 
"Witness," etc. A writ which bears the teste 
is sometimes said to be tcstcdr. 

"Teste" is a word commonly used in the last part 
of every writ, wherein the date is contained be
ginning with the words, "Teste meipso," meaning 
the sovereign, if the writ be an original writ, or 
be issued in the name of the sovereign ; but, if 
the writ be a judicial writ, then the word "Teste" 
is followed by the name of the chief judge of the 
court in which the action is brought, or, in case 
of a vacancy of such office, in the name of the sen
ior puisne judge. Mozley & Whitley. 

T ESTE D. To be tested is to bear the teste, 
(q. v.) 

T ESTES. Lat. Witnesses. 

Testes ponderantur, non n u merantur. Witness
es are weighed, not numbered. That is, in 
case of a conflict of evidence, the truth is to 
be sought by weighing the credibility of the 
respective witnesses, not by the mere numeri
cal preponderance on one side or the other. 

Testes qu i  postulat debet dare els s u m ptus co m
petentes. 'Vhosoever demands witnesses must 
find them in competent provision. 

. T ESTES, T R I A L  P ER: A trial had before a 
judge without the intervention of a jury, in 
which the judge is left to form in his own 
breast his sentence upon the credit of the wit
nesses examined ; but this mode of trial, al
though it was common in the civil law, was 
seldom resorted to in the practice of the com
mon law, but it is now becoming common 
when each party waives his right to a trial 
by jury. Brown. 

Testibus deponentibus in pari n u mero, dign iori
bus est credendu m. Where the witnesses who 
testify are in equal number, [on both sides,] 
the more worthy are to be believed. 4 Inst. 
279. 

T EST I FY. To bear witness ; to give evidence 
as a witness ; to make a solemn declaration, 
under oath or affirmation, in a judicial in
quiry, for the purpose of establishing or prov
ing some fact. See State v. Robertson, 26 S. 
O. 117, 1 S. E. 443 ; Gannon v. Stevens, 13 
Kan. 459 ; Nash v. Hoxie, 59 Wis. 384, 18 N. 
W. 408 ; O'Brien v. State, 125 Ind. 38, 2'5 N. 
E. 137, 9 L. R. A. 323 ; Mudge v. Gilbert, 43 
How. Prac. (N. Y.) 221. 

Test imonia ponderanda s unt, non n u meranda. 
Evidence is to be weighed, not enumerated. 

TESTIMON IAL. Besides its ordinary mean
ing of a written recomme.ndation to character, 
"testimonial" has a special meaning, under 
St. 39 Eliz. C. 17, § 3, passed in. 1597, under 
which it signified a certificate, under the hand 
of a justice of the peace, testifying the place 
and time when and where a soldie� or mari
ner landed, and the place of his dwelling or 
birth, unto whiCh he was to pass, and a con
venient time limited for his passage. Every 
idle and wandering soldier or mariner not 
having such a testimonial, or willfully exceed
ing for above fourteen days the time limited 
thereby, or forging or counterfeiting such tes
timonial, was to suffer death as a felon, with
out benefit of clergy. This act was repealed, 
in 1812, by St. 52 Geo. III. c. 31. Mozley & 
Whitley. 

T EST I M O N I AL PROOF. In the civil law. 
Proof by the evidence of witnesses, i. e., parol 
evidence, as distinguished from proof by writ
ten instruments, which is called "literal" 
proof. 

T EST I M O N I O. In Spanish law. An authen
tic copy of a deed or other instrument, made 
by a notary and given to an interested party 
as evidence of his title, the original remain
ing in the public archives. Guilbeau v. Mays, 
15 Tex. 414. 

T EST I M O N I U M  CLAUSE. In conveyancing. 
That clause of a deed or instrument with 
whiCh it concludes:  "In witness whereOf, the 
parties to these presents have hereunto set 
their hands and seals." 

TEST I M O NY. Evidence given by a competent 
witness, under oath or affirmation ; as dis
tinguished from evidence derived from writ
ings, and other sources. Edelstein v. United 
States, 149 F. 636, 640, 79 c. C. A. 328, 9 L. 
R. A. (N. S.) 236 ; State v. Berberick, 38 
Mont. 423, 100 P. 209, 215, 16 Ann. Cas. 1077 
(quoting 1 Wigmore, Ev. § 479) ; State v. 'V in
ney, 21 N. D. 72, 128 N. W. 680, 681 ; Sutton v. 
Commonwealth, 207 Ky. 597, 269 S. W. 754, 
758 ; Meyers v. State, 112 Neb. 149, 198 N. W. 
871, 872 ; John Bright Shoe Stores Co. v. 
Scully, 24 Ohio App. 15, 156 N. E. 155, 15,6 ; 
I .. ouisville & N. R. Co. v. Rogers, 21 Ga. App. 
324, 94 S. E. 321, 322 ; Crosby v. State, 90 Fla. 
381, 106 So. 741, 747 ; Industri.al Commission 
v. Jasionowski, 24 Ohio App. 66, 156 N. E. 
616, 618 ; Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel Truss Co. (D. O.) 296 F. 
281, 282 ; Grayson v. Durant, 43 0kl. 79-9, 144 
P. 592, 594 ; Cauble v. Key (Tex. Civ. App.) 
256 s. W. 654, 655. 

Negative Testimony 
Testimony not bearing directly upon the 

immediate fact or occurrence under consid
eration, but evidencing facts from which it 
may be inferred that the act or fact in ques
tion could not possibly have happened. See 
Barclay v. Hartman, � Marv. (Del.) 351, 43 A. 
174 ; Cinadar v. Detroit, G. H. & M. Ry. Co., 
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193 Mich. 38, 159 N. W. 312 ; Suick v. Krom, 
171 Wis. 254, 177 N. W. 20 ; Jurkovic v. Chi
cago, M. & St. P. R. Co., 166 Wis. 266, 164 N. 
W. 993, 994 ; Gaston v. Avansino, 39 Nev. 128, 
154 P. 85 ; Heywood v. State, 12 Ga. App. 
643, 77 S. E. 1130 ; Williams v. State, 23 Ga. 
App. 542, 99 S. E.  43. 

Positive Testi mony 
Direct testimony that a thing did or did not 

happen. Williams v. State, 23 Ga. App. 542, 
99 S. E. 43 ; Roberts v. State, 90 Fla. 779, 107 
s.o. 242, 244 ; Heywood v. State,- 12 Ga. App. 
643, 77 S. E. 1130. 
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1918D, 25-8 ; Johnnsson v. Amedcan Tugboat 
Co., 147 P. 1147, 85 Wash. 212. 

T HANAG E O F  T H E  I< I NG.  A certain part 
of the king's land or property, of which the 
ruler or governor was called "thane." Cowell. 

THAN E. An Anglo-Saxon nobleman ; an old 
title of honor, perhaps equivalent to "baron." 
There were two orders of thanes,-the king's 
thanes and the ordinary thanes. Soon after 
the Conquest this name w,as disused. Cowell. 

THANELANDS. Such lands as were granted 
by charter of the Saxon kings to their thanes 
with all immunities, except from the trinoda 

TEST I S. Lat. A witness ; one who gives nece88ita8. Cowell. 
evidence in court, or who witnesses a docu
ment. 

Testis de visu p rrepondierat aliis. 4 lnst. 279. 
An eye-witness is preferred to others. 

Testis l u p'anaris s uffi cit ad factum in l u p anari. 

THANESH I P. The office and dignity of a 
thane ; the seigniol'y of a thane. 

That which I may defeat by my entry I make 
good by my confirmation. Co. Litt. 300. 

Moore, 817. A lewd person is a sufficient wit- THAV I ES I N N. An inn of chancery. See 
ness to an act committe«;l in a brothel. Inns of Chancery. 

Testis nemo in s ua causa esse potest. No one 
can be a witness in his own cause. 

Testis oculatu s  u n us p lus valet quam auriti 
dece m. 4 lust. 279. One eye-witness is worth 
more than ten ear-witnesses. 

TESTMO I G N E. An old law French term, de
notil!g evidence or testimony or a witness. 

Testmoignes ne poent testifier Ie n egative, mes 
I'affirmative. Witnesses cannot testify to a 
negative ; they must testify to an affirmative. 
4 lnst. 279. 

TEXT -80 0 1<. A legal treatise which lays 
down principles or collects decisions on any 
branch of the law. 

T EXTUS R O FFENS I S. In old English law. 
The Rochester text. An ancient manuscript 
containing many of the Saxon laws, and the 
rights, customs, tenures, etc., of the church 
of Rochester, drawn up by Ernulph, bishop of 
that see from A. D. 1114 to 1124. Cowell. 

T H E. An article which particularizes the 
subject spoken of. "Grammatical niceties 
should not be resorted to without. necessity ; 
but it would be extending liberality to an 
unwarrantable length to confound the articles 
'a' and 'the.' The most unlettered persons un
derstand that 'a' is indefinite, but 'the' refers 
to a certain object." Per Tilghman, C. J., 
Sharif v. Com., 2 Bin. (Pa.) 516 ; Penn Mut. 
Life Ins. Co. v. Henderson (D. C.) 244 F. 877, 
880 ;  Howell v. State, 138 S. E. 206, 210, 164 
Ga. 204 ; Boston & M. R. R. v. City of Con
cord, 98 A. 66, 67, 78 N. H. 192 ; Jackson v. 
Quarry Realty Co. (Mo. App.) 231 S. W. 1063, 
1066 ; Hoffman v. Fi'anklin Motor Oar Co., 
122 S. E. 896, 900, 32 Ga. App. 229. "The" 
house means only one house. Rocci v. Massa
chusetts Ace. Co., 110 N. E. 972, 973, 222 Mass. 
336, Ann. Cas. 1918C, 529. 

The fund which has received the benefit should 
m ake the satisfaction .  4 Bouv. lnst. note 3730. 

The law abhors a m u ltiplicity of s uits. 

The parties being in  p ari casu, Justice Is I n  
THAI N LAND. I n  old English Law. The equ ilibrio. 
land which was granted by the Saxon kings 
to their thains or thanes was so called. The repeal of the law im posing a penalty is It· 

self a rem ission.  
T HALWEG. Germ. A term used in , topog-
raphy to designate a line represent�ng the T H EATE R. Any edifice used fO'r the purpose 

deepest part of a continuous depression in the of dramatic or operatic Oor other representa

surface, such as a watercourse ; hence the tions, plays, or performances, for admission 

middle Oof the deepest part of the channel of to which entrance-mOoney is received, not in

a river or other stream. See Iowa v. lUi- eluding halls rented or used occasionally for 

nois, 13 S. Ct. 239, 147 U. S. 1, 37 L. Ed. 55 ;  concerts or theatrical representations. Act 

Keokuk & H. Bridge Co. v. People, 34 N. E. Congo July 13, 1866, § 9 (14 Stat. 126). And 

482, 145 Ill. 596 ; State of Minnesota v. State see Bell V. Mahn, 121 Pa. 225, 15 A. 523, 1 L. 

of Wisconsin, 40 S. Ct. 313, 319, 252 U. S. 273, R. A. 364, 6 Am. St. Rep. 786 ; Lee V. State, 

64 L. Ed. 558 ; Whiteside V. Norton (C. C. A.) 56 Ga. 478; Jacko v. State, 22 Ala. 74 ; Asa 
, 205 F. 5, 9, 45 L. R. A. (N. S.) 112 ; State of G. Candler, Inc., v. -Georgia Theater 00., 96 
Arkansas V. State of Tennessee, 38 S. Ct. 301, S. E. 226, 227; 148 Ga. 188, L R. A. 1918F, 

. 303" 246 U� S. 158, 62 L. Ed. ' 638, L. R. A. 389 ; Consolidated Enterprises v.; State, 263 
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s. W. 74, 75, 150 Tenn. 148 ; .central Amuse
ment Co. v. Van NO'stran, 152 N. E. 183, 184, 
85 Ind. App. 476 ; Zucarro v. State, 197 S. 
W. 982, 985, 82 Tex. Cr. R. 1, L. R. A. 1918B, 
354 ; City" O'f Ames v. Gerbracht, 189 N. W. 
729, 194 Iowa, 267. 

T H E FT. Theft is the fraudulent taking of 
corporeal personal property belonging to' an
other, frO'm his possessiQn, Qr from the pos
sessiQn Qf some persQn holding the same fQr 
him, withO'ut his cQnsent, with intent to de
prive the owner Qf the value Qf the same, and 
to appropriate it to' the use or benefit Qf the 
person taking. Quitzow v. State, 1 Tex. API>. 
65, 28 Am. Rep. 396 ; Mullins v. State, 37 Tex. 
338 ; U. S. v. ThO'mas (D. C.) 69 F. 590 ; Peo
ple v. DonQhue, 84 N. Y. 442 ; Ledvinka v. 
HQme Ins. CO'. of New YQrk, 115 A. 596,  598, 
139 Md. 434, 19 A. L. R. 167 ; Insurance CO'. 
of North America v. Samuels, 120 S. E. 444, 
31 Ga. App. 258 ; Van Vechten v. American 
Eagle Fire Ins. Co., 146 N. E. 432, 433, 239 
N. Y. 303, 38 A. L. R. 1115 ; Great American 
Mut. Indemnity CO'. v. Meyer; 18 OhiO' App. 
97, 103 ; Downs v. New Jersey Fidelity & 
Plate Glass Ins. Co. of Newark, 103 A. "205, 
206, 91 N. J. Law, 523, L. R. A. 1918D, 513 ; 
Kellar v. State, 176 S. W. 723, 76 Tex. Cr. R. 
602 ; Underwood v. Globe Indemnity Co., 156 
N. E. 632, 634, 245 N. Y. 111 ; Hartman v. 
State, 213 S. W. 936, 938, 85 Tex. Cr. R. 582 ; 
BIQch v. U. S. (C. C. A.) 261 F. 321, 325 ; 
MOQre v. State, 166 S. W. 1153, 74 Tex. Cr. R. 
66 ; Black v. State, 187 S. W. 332, 333, 79 Tex. 
Cr. R. 628 ; Glens Falls Ins. 00. v. Stewart, 
216 N. Y. S. 149 , 150, 127 Misc. Rep. 353 ; 
Fidelity Phrenix Fire Ins. Co. of New York 
v. OldsmO'bile Sales CO'. (Tex. Civ. App.) 261 
s. W. 492, 497 ; Reese v. State, 239 S. W. 619, 
620, 91 Tex. Or. R. 457. 

In Scotch Law 

The secret and felQniQUs abstractiQn of the 
property of another for sake of lucre, with
out his cO'nsent. Alis. Crim. Law, 250. 

T H E FT-BOTE. The Qffense committed by a 
party who, having been robbed and knowing 
the felon, takes back his goods again, or re
ceives other amends" UPQn an agreement nQt 
to' prosecute. See Forshner V. Whitcomb, 44 
N. H. 16. 

Theft·bote est emenda furti capta, s ine consid
e ratione curire domini  regis. 3 Inst. 134. Theft
bote is the paying money to' h.ave gOQds stolen 
returned, without having any respect fQr the 
CQurt of the king. 

TH EGN. An Anglo-SaxO'n term meaning a 
retainer. Afterwards it came to' designate 
the territQrial nobility. At a later period 
these were king's thegns, who were persO'ns 
of great im.portance, and inferior thegns. 
Military service appears to have run through 
it all. After the Conquest, they were merged 
into the class Qf knights. Encycl. Br. 

THEG NAGE T E N U RE. A kind of tenure in 
Northumbria in the 13th century and beyond, 
of which little is known. 2 Holdsw. Hist. E. 
L. 132. 
T H E LO N I O  I RRAT I ONA B I LI HABENDO. 
A writ that formerly lay for him that had any 
part of the king's demesne in fee-farm, to re
cover reasonable tQll of the king's tenants 
there, if his demesne had been accustomed 
to be tolled. Reg. Orig. 87. 

T H E LO N I UM .  An abO'lished writ for citi
zens O'r burgesses to assert their right to ex
emption from toll. Fitzh. Nat. Brev. 226. 

T H ELONMANN US. The toll-man or officer 
who receives toU. Cowell. 

T H ELUSSON ACT. The statute 39 & 40 Geo. 
III. c. 98, which restricted accumulatiO'ns to 
a term of twenty-one years from the testator's 
death. It was passed in cO'nsequence O'f liti
gation over the will of one Thelusson. 

T H E M E. In SaxO'n law. The power Qf bav
ing jurisdiction over naifs 0'r villeins, with 
their suits or offspring, lands, g0'Qds, and cbat
tels. COo. Litt. 116a. 

THEM MAG I UM .  A duty or acknowledgment 
paid by inferior tenants in respect of theme 
0'r team. Cowell. 

TH EN. This word, as an adverb, means "at 
that time," referring to a time specified, ei
tber past or future. It has no power in it
self to fix a time. It simply refers to a time 
already fixed. Mangum v. Piester, 16 S. C. 
329. It may alsO' den0'te a contingency, and 
be equivalent to "in that event." Pintard v. 
Irwin, 20 N. J. Law, 506 ; Western & A. R. 
Co. V. Smith, 145 Ga. 2.76, 88 S. E. 983, 985 ;  
Derryberry V. State Board of Election 
Com'rs, 150 Tenn. 525, 266 S. W. 102, 105 ; 
Oampbell v. Fetty (C. O. A.) 271 F. 671, 672 ; 
Bedell v. Richardson Lubricating Co., 2()1 
MO'. App. 251, 2.11 S. W. '104, 106 ; Bischoff 
V. Atlantic Realty Corporation, 95 S. C. 276, 
78 S. E. 988, 993 ; State v. Klasner, 19 N. M. 
474, i45 P. 679, 680, Ann. Oas. 1917D, 824 ; 
State v. Archer, 32 N. M. 319, 255 P. 396, 
399 ; First Nat. Bank v. Somers, 106 Conn. 
267, 137 A. 737, 739 ; Munger V. Br0'therbood 
0'f American Yeomen, 176 Iowa, 291, 154 N. 
W. 879, 880 ; Oates V. McNeil, 169 Cal. 6-97, 
147 P. 944, 946 ; Wilcher v. Walker, 144 Ga. 
526, 87 S. E. 671, 673 ; State ex reI. Hanly 
v. MontgQmery, 132 La. 679, 61 So. 735, 736 ; 
In re Swift's Estate, 279 Pa. 424, 124 A. 135, 
136 ; Lermond V. Hyler, 121 Me. 54, 115 A.. 
546, 551 ; Roberts v. Wadley, 156 Ga. 35, 
1 18 S. E. 664, 665. 

T H EN AND TH E R E. At the time and place 
last previously mentioned or charged. Con
text, however, may give the phrase a more 
remO'te antecedent than the time and place 
last previously mentioned 0'r charged. Vogrin 
V. American Steel & Wire Co., 263 IlL 474, 
105 N. E. 332, 333 ; State T. Mahoney, 115 
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Me. 251, 98 A. 750, 752 ; Brogan v. State, 199 
Ind. 203, 156 N. E. 515, 5Hi : State v. Taylor 
(:\fo. Sup.) 190 S. W. 330, 332 ; People v. Pet
rovich, 116 Mise. 528, 190 N. Y. S. 760, 761 ; 
State v. Roe, 37 Idaho, 297, 215 P. 835, 836 ; 
Bashflra v. State, 84 Tex. Or. R. 263, 206 S. 
W. 359, 360 : State v. Buckwald, 117 Me. 344, 
104 A. 520, 521 ; State v. Klasner, 19 N. M. 
'
474, 145 P. 67 9, 680, Ann. Cas. 1917D, 824. 

TH ENCE. In surveyirg, and in descriptions 
of Jano by courses and distances, this word, 
pi'eceding e�ch course given, imports that the 
followiI:g course is continuous with the one 
before it. Flagg v. Masen, 141 Mass. 66, 6 
N. E. 702. 

T H E N C E  DOWN TH E R I V ER.  The expres
,sion, "thence down the riYer," as used in field 
,notes of a surveyor of a patent, is construed 
to mean with the meand�rs of the river, un
less there is positive evidence that the mean
der line as written was where the surveyor 
in fact ran it ; for such lines are to shew the 
general course of the stream and to be used 
in estimating acreage, and not necessarily 
boundary lines. Burkett v. Ohestnutt (Tex. 
Civ. AVp.) 212 S. W. 271, 274. 
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Scanlan Coal Co., 208 Ky. 820, 271 ,So W. 1097>" 
1099. 

T H EREFO R • .  For that thing : for it, or 
them. State V. Dayton Lumber Co. (Tex. Oiv. 
App.) 159 S. W. 391, 398. 

T H E R E I N. In that place. MulviIle V. City 
of San Diego, 183 Cal. 734, 19Q P. 702, 703 ; 
City Hospital of Quincy V. Inhabitants of 
Town of Milton, 232 Mass. 2,73, 122 N. E. 274. 

T H E R E U PO N .  Without delay or lapse of 
time. Putnam V. Langley, 133 Mass. 20'5. 
See Hill V. Wand, 47 Kan. 340, 27 P. 988, 27 
Am. St. Rep. 288. Immediately. 6 M. & W. 
492. See 3 Q. B. 79, where the terms there
upon and thereby are distinguished. Follow
ing on ; in consequence of. Yuma CDunty 
Water Users' Ass'n V. Schlecht, 262 U. S. 133, 
43 S. ct. 498, 500, 67 L. Fd. 900 : Stephens 
V. Nacey, 47 Mont. 479, 133 P. 361, 362 ; At
lanta Gaslight CO. V. Sams, 29 Ga. App. 446, 
116 S. E. 21, 25. 

T H ESAU R E R. Treasurer. 3 State Tr. 691. 

TH ESA U R US, T H ESAU R I U M .  The treas
ury ; a treasure. 

T H EO C RACY. Government of a state by the T H ESA U RUS ABSCON D I TUS. In old Eng
immediate direction of God, (or by the as- lish law. Treasure hidden or buried. Spel
sumed direction of a supposititious divinity,) man. 
or the state thus governed. 

T H E O D EN .  In Saxon law. A husbandman 
or inferior tenant ; an under-thane. Cowell. 

TH EODOS I A N  CODE. See Codex Theodosi
anus. 

T H EO F. In Saxon law. Offenders who 
joined in a body of seven to commit depreda
tions. Wharton. 

T H EOWE'S, TH EOWM EN, or TH EWS. In 
feudal law. Slaves, captives, or ibondmen. 
Spe!. Jj-'euds, C. 5. 

Thesaurus com petit domino regi,  et non domino 
l iberatis, n is i  s it  per verba specialia. Fitzh. 
Coron. 281. A treasure belongs to the king, 
and not to the lord of a liberty, unless it be 
through specJal words. 

TH ESAURUS I N VENTUS. In old English 
law. Treasmre found ; treasure-trove. Bract. 
fols. 119b, 122. 

Thesau rus i nventus est vetus d ispositio pecu nim, 
etc., ouj us non extat m odo memoria, adeo ut 
jam domi n u m  non habeat. 3 Inst. 132. Treas
ure-trove is an ancient hiding of money, etc., 
of which no recollection exists, so that it 
now has no owner. TH E R E. In or at that place_. Bedell V. Rich

ardson Lubricating Co.,  201 Mo. App. 251, 211 
S. W. 104, 106. Thesau rus n O ll co m petit regi, nisi quando nemo 

scit  q u i  abscondit thesau rum . 3 Inst. 132. 

TH E REABO UT. About that place. Austin Treasure does not belong to the king, unless 
V. Bluff City Shoe Co. , 176 Mo. App. 546, 158 no one knows who hid it. 
S. W. 709, 713. 

T H E P EAFTER. After the time last men
tioned : after thnt ; after that time : ::lfter
ward ; subsequently ; thenceforth. People v. 

' St. Louis. A. & T. H. R. ,Co., 300 Ill. 519, 1a3 
N. E. 217 ; Lamoutte v. Title Guaranty & 
Surety Co., 165 App. Div. 573, 151 N. Y. S. 
148, 154 ; Brandenhurg v. Buda Co., 299 Ill. 
133, 132 N. E. 514, 516 ; McAlister v. Nation
al Life Ins. Co. of U. S. of America (Mo. ApI).) 
251 s. W. 98, 99 ; Peopl2 ex reI. Dare v. H ow
ell, 174 App. Div. 118, 160 N. Y. S. 959, 961. 

T H ER E BY. By that means ; in consequence 
of that. Fall City Ice & Beverage Co. v. 

Thesaurus regis est vincu l u m  pacis et bellorum 
nervus. Godb. 293. The king's treasure is the 
bond of peace and the sinews of war. 

T H ESMOTH ETE. A law-maker ; a  law-giver. 

T H ETH I N GA. A tithing. 

TH I A. Lat. In the civil and old European 
law. An aunt. 

TH I EF. One who has been guUty of larceny 
or theft. The term covers both compound 
and simple larceny. America Ins. Co. V. Bry:� 
an, 1 Hill (N. Y.) 25 ; People v. Wolf, 199 Ill. 
App. 445, 446, 
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T H I NGS. The most general denomination of 
the subjects of property, as contradistinguish
ed from persons. 2 BI. Comm. 16. A term 
that is particularly subject to the ' force of 
context. State v. Japone, 202 Iowa; 4[;0, 209 
N. W. 468, 471 ; In re Arnold's Estate, 240 Pa. 
261, 87 A. 590, L. R. A. 1918A, 220, Ann. Cas. 
1915A, 23 ; Feder v. Franklin Simon & Co. 
(Sup.) 157 N. Y. S. 895, 896 ; Henderson v. 
Uity of Shreveport, 160 La. 360, 107 So. 139, 
142 ; Black v. Commonwealth, 171 Ky. 280, 
188 S. W. 362, 363. 

The word "estate" in general is applicable to any
thing of which riches or fortune may cone·ist. The 
word is 'likewise relative to the word "things," WhiCh 
is the second obje.ct of jurisprudence, the rules of 
which are applicable to persons, things, and actions. 
Civ. Code La. art. 448. 

Sur h permanent objects, not being persons, as are 
sensible, or perceptible through the senses. Aust. 
Jur. § 452. 

A "thing" is the object of a right ; i. e., what
ever is treated by the law as the object over which 
one person exercis2s a right, and with reference 
to whirh another person lies under a duty. Holl. 
Jur. 83. 

Things are the subjects of d'ominion or property, 
as distinguished from persons. They are distribut
ed into three kinds : (1) Things real or immovable, 
comprehending lands, tenement.<=;, and heredita
ments ; (2) things personal or movable, comprehend
ing goods and chattels ; and (3) things mixed, par
taking of the characteristics of the two former, as 
a title-deed, a term for years. The 't:iviI law divid
ed things into corporeal (tangi possunt) and incor
poreal (tangi non p088unt) . Wharton. 

T H I NGS I N  ACT I ON.  A thing in action is a 
right to recover money or other personal prop
erty by a judicial proceeding. Civ. Code Cal. 
§ 953. See Chose in Action. 

T H I NGS PERSONAL. Goods, money, and all 
other movables, which may attend the own
er's person wherever he things proper to go. 
2 Bl. Comm. 16. Things personal consist of 
goods, money, and all other movables, and of 
such rights and profits as relate to movables. 
1 Steph. Comm. 156. See People v. HOlbrook, 
13 Johns. (N. Y.) 90 ; U. S. v. Moulton, 27 Fed. 
Cas. 11 ; People v. Brooldyn, 9 Barb. (N. Y.) 
546 ; Castle v. Castle (C. C. A.) 267 F. 521, 522. 

TH I NGS R EAL. Such things as are perma
nent, fixed, and immovable, which cannot be 
carried out of their place ; as lands and tene
ments. 2 Bl. Comm. 16. This definition has 
been objected to as not embracing incorporeal 
rights. Mr. Stephen defines thing8 real to 
"consist of things subs,tantial and immova
ble, and of the rights and profits annexed to 
or issuing out of these." 1 Steph. Comm. 156. 
Thing8 real are otherwise described to con
sist of lands, tenements, and hereditaments. 
See Bates v. Sparrell, 10 Mass. 324 ; People v. 
Brooklyn, 9 Barb. (N. Y.) 546 ; Sox v. Mira
cle, 35 N. D. 458, 160 N. 'V. 716, 719. 

Things acc'essory are of the nature of the p ri n
ciF'al.  Finch, Law, b. 1, c. 3, n. 25. 

Things are construed according to that which 
was the cause thereof. Finch, Law, b. 1, c: 3, 
n. 4. 

Things are dissolved as they be oontraoted. 
Finch, Law, b. 1, C. 3, n. 7. 

Things grou nded upon  an i l l  and void begin ning 
can not h ave a good perfection. Finch, Law, b.  
1, c. 3, n. 8.  

Things i n  action ,  entry, o r  re-entry c:m not be 
g ranted over. Van Rensselaer v. Ball, 19 N.' 
Y. 100, 103. 

Things i ncident can not be severed. Finch, Law, 
b. 3, c. 1, n. 12. 

Things i n ci:Jent pass by the grant of the p rin
cipal. Seymour v. ' 

Canandaigua & N. F.  R.  
Co., 25 Barb. (N. Y.)  284, 310. 

Things i ncident shall pass by the g rant of the 
princi pal, but n ot the pri nci pal by the g rant of 
the incident. Co. Litt. 152a, 151b ; Broom, 
Max. 433. 

Things shall  n ot be void which may possib:y be 
good. 

T H  I N G US. In Saxon law. A thane or noble
man ; knight or freeman. Cowell. 

TH I N K. To believe, to consider, to esteem ; 
to recollect or call to mind. Martin v. Iowa 
Ry. Co., 59 Iowa, 414, 13 N. W. 424 ; Jones v. 
Philadelphia & Reading Coal & Iron Co., 285 
Pa. 317, 132 A. 122, 123 ; Abbott v. Church, 
288 Ill. 91, 123 N. E. 306, 308, 4 A. L. R. 975 ; 
E. Matthews & Son v. Richards, 19 Ga. App. 
489, 91 S. E. 914. 

TH I RD. Following next after the second ; 
also, with reference to any legal instrument 
or transaction or judicial proceeding, any out
sider or person not a party to the affair nor 
immediately concerned in it. 

-Third opposition. In Louisiana, when an ex
ecution is levied on property which does not 
belong to the defendant, but to an outsider, 
the remedy of the owner is by an intervention 
called a "third or position," in which, on his 
giving security, an injunction ·or prohibition 
may be granted to stop the sale. 8ee New 
Orleans v. Louisiana Const. Co., 129 U. S. 45, 
9 S. Ct. 223, 32 L. Ed. (;07 ; Norton v. '"", alto'll 
(C. C. A.) 288 F. 359, 360. 

-Th ird parties. See Party. 

-Third pen ny. 4- portion (one-third) of the 
amount of all fines and other pro1its of the 
couuty court, which was reserved for the 
earl, in the early days when the jurisdiction 
of those courts wal'! extensive, the remainder 
going to the king. 

-Third possessor. In Louisiana, a person 
who buys mortgaged property, but without 
a'ssurnin6" the payment of the mort;;age. 
Thompson v. Levy, 50 La. Ann. 751, 23 80. 
913 ; New Orleans Land Co. v. Southern 



THlltD-NIGHT-AWN-HINDE 

States Fair-Pan-�'\.meri<;an E-xposition Co., 
143 La. 884, 79 So. 525. 526. 

TH I R D-N I G H T-AWN-H I N D E. By the laws 
of St. Edward the Confessor, if any man lay 
a third night in an inn, he was called a "third
night-awn-hinde," and his host was answer
able for him if he committed any offense. The 
first night, forman-night, or uncouth, (un
known,) he was reckoned a stranger ; the 
second night, twa-night, a guest ; and the 
third night, an awn-hinde, a domestic. Bract. 
1. 3. 

TH I R D BO R O U G H ,  or T H I RDBO ROW. An 
under-constable. Cowell. 
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TH O R O U G H FA R E. The term means, ac
cording to its derivation, a street or passage 
through which one can fare, (travel ;) that is, 
a street or highway affording an unobstruct
ed exit at each end into another street or pub
lic passage. If the passage is closed at one 
end, admitting no exit there, it is called a 
"cul de sac." See Cemetery Ass'n v. Mening
er, 14 Kan. 315 ; Mankato v. Warren, 20 Minn. 
150 (Gil. 128) ; Wiggins v. Tallmadge, 11 Barb. 
(N. Y.) 462 ; Morris v. Blunt, 49 Utah, 243, 
161 P. 1127, 1130 ; Simmons v. State, :149 Ark. 
348, 232 S. W. 597, 598 ; In re Wallace, Barnes, 
and Matthews Aves. in City of New York, 
222 N. Y. 139, 118 N. E. 506, 507. 

T H I RD I N GS. The third part of the corn T H RAVE. In old English law. A measure of 

growing on the land, due to the lord for a corn or grain, consisting of twenty-four 

heriot on the death of his tenant, within the sheaves or four shocks, six sheaves to every 

manor of Turfat, in Hereford. Blount. shock. Cowell. 

T H I  R DS. The design a tion, in colloquial lan
guage, of that portion of a decedent's person
al estate (one-third) which goes to the wid
ow where there is also a child or children. 
See Yeomans v. Stevens, 2 Allen (Mass.) 350 ; 
O'Hara v. Dever, 46 Barb. (N. Y.) 614. 

TH I R LAGE. In Scotch law. A servitude by 
which lands are astricted or "thirled" to a 
particular mill, to which the possessors must 
carry the grain of the growth of the astricted 
lands to be ground, for the payment of such 
duties as are either expressed or implied in 
the constitution of the right. Ersk. Inst. 2, 
9, 18. 

TH I RTY-N I N E  .ART I C LES. See Articles of 
Religion. 

TH I S. When "this" and "that" refer to dif
ferent things before expressed, "this" refers 
to the thing last mentioned, and "that" to the 
thing first mentioned. Russell v. Kennedy, 
66 Pa. 251. "This" is a demonstrative ad
jective, used to point out with particularity a 
person or thing present in plac� or in thought. 
Stevens v. Haile ' (Tex. Civ. App.) 162 S. W. 
1025, 1028. 

TH I S  DAY S I X  MONTHS. Fixing " this day 
six months,?' or "three months," for the next 
stage of a bill, is one of the modes in which 
the house of lords and the house of commons 
reject bills of which they disapprove. A bill 
rejected in this manner cannot be reintroduC'
ed in the same session. Wharton. 

TH I STLE-TA KE. It was 'a custom within 
the manor of Halton, in Chester, that if, in ·  
driving beasts over a common, the driver per
mi tted them to graze or take but a thistle, he 
should pay a halfpenny a-piece to the lord of 
the fee. And at Fiskerton, in Nottingham
shire by ancient custom, if a native or a cot
tage� killed a swine above a year old, he paid 
to the lord a penny, which purchase of leave 
to kill a hog waS also called "thistle-take." 
Cowell. 

' 

T H R EAD. A middle line ; .a line running 
through the middle of a stream or road. See 
Filum ; Filum Aqure ; Filum Yire ; Thalweg. 

T H R EAT. In criminal law. A menace ; es
pecially, any menace of such a nature and ex
tent as to unsettle the mind of the person on 
whom it operates, and to take away from his 
acts that free and voluntary action which 
alone constitutes consent. Abbott. United 
States v. French (D. C.) 243 F. 785, 786 ; State 
v. Kramer, 115 A. 8, 11, 1 W. W. Harr. (Del.) 
454 ; State v: Cushing, 17 Wash. 544, 50 P. 
512 ; State v. Brownlee, 84 Iowa, 473, 51 N. W. 
25 ; Cote v. Murphy, 159 Pa. 420, 28 A. 190, 
23 L. R. A. 135, 39 Am. St. Rep. 686. 

A declaration of one's purpose or intention 
to work injury to the person, property, or 
rights of another, with a view of restraining 
such person's freedom of action. McKenzie 
v. State, 113 Neb. 576, 204 N. W. 60, 61 ; Unit
ed States v. Metzdorf (D. C.) 252 F. 933, 937 ; 
United States v. Jasick (D. C.) 252 F. 931, 932 ; 
Brooker v. Silverthorne, 111 S. C. 553, 99 S. E. 
350, 352, 5 A. L. R. 1283 ; Kamenitsky v. Cor
coran, 177 App. Div. 605, 164 N. Y. S. 297, 
300. 

T H R EATEN I N G  LETTERS. Sending threat
ening letters is the name of the offense of 
sending letters containing threats of the kinds 
recognized by the statute as criminal. See 
People v. Griffin, 2 Barb. (N. Y.) 429. 

T H R EE-DO LLA R P I ECE. A gold coin of the 
United -States, of the value of three dollars ; 
authorized by the seventh section of the act 
of February 21, 1853·. 

T H REE-WE E KS CO U RT. In the Kentish 
custom of gavelet, it was the lord's court. 18 
Harv. L. R. 40. 

T H RENGES. Vassals, but not of the lowest 
degree ; those who held lands of the chief 
lo·rd. 

T H R ITH I NG. In Saxon and old English law. 
The thIrd part of a county ; a division of a 
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county consisting of three or more hUndreds. ballot: Barr� v; OQrdel1� 173 towa, 18, 155 
Cowell. Corrupted to' the ' modei'n "rldlng," N. W. 312, 313 ; Denny v. Pratt, 104 Conn. 
which is still used in Yorkshire. 1 Bl. Oomm. '396, 1SS A. 107, 109 ;: In ore Geroorich's Nomi,. 

116. nation, 24 Pa. Co. Ct. R. 255. 

T H R O U G H .  By means of, in consequence of, 
by reason of ; in, within ; over ; from end to 
end, or from one side to the other. Mississip
pi Cent. R. Co. v. Pace, 109 Miss. 667, 68 So. 
92,6, 927 ; Rieger v. London Guarantee & Ac
cident Co. of London, England, 202 Mo. App. 
184, 215 S. W. '920, 926 ; Manufacturers' Nat. 
Bank of Troy v. U. S. Fidelity & Guaranty 
Co., 218 App. Div. 455, 218 N. Y. S. 332, 335 ; 
Kynerd v. Hulen (e. O. A.) 5 F.(2d) 160, 162 ; 
Quanah, A. & P. Ry. Co. v. Cooper (Tex. eiv. 
App.) 236 S. W. 811, 812 ; Hyde Park v. Oak
woods Cemetery Ass'n, 119 Ill. 147, 7 N. E. 
627. 

T H R O U G H  LOT. A lot that abuts upon a 
street at each end. Illinois Surety Co. v. 
O'Brien (C. C. A.) 223 F. 933, 938. 

TH ROW 0 UT. To ignore (a bill of indict
ment.) 

T H R U ST I NG.  Within the meaning of a 
criminal statute, "thrusting" is not necessari
ly an attack with a po,inted weapon ; it means 
pushing or driving with force, whether the 
point of the weapon be sharp or not. State 
v. Lowry, 33 La. Ann. 1224. 

"Before the opening 
-

of the polis, • • ... the 

county clerk of the coq,nty shall cause to be_ deliv
ered to the boards of election * • • the proper 
number of general tickets, * • • in sealed pack

-


ages, with marks on the o:utside clearly designat" 
ing the precinct or polling-place for .which they are 
intended, and the number of ballots - inclosed, and 
in case of a consolidated city and , county, also � 
like number of municipal tickets * * *. " Pol. 
Code Cal. § 1201. 

T I C I{ ET O F  L EAVE. In English law. A U
cense or permit given to a convict, a s  a re
ward for good conduct, particularly in the 
penal settlements, which allows him to go at 
large, and labor for himself, before the ex
piration of his sentence, subject to certain 
specific conditions and revocable upon subse
quent misconduct. 

T I C I{ET- O F- LEAVE MAN.  A convict who 
has obtained a ticket of leave. 

' 

T I DAL. In order that a river may be "tida!'.' 
at a given spot, it may not be necessary that 
the water should be salt, but the spot must 
be one where the tide, in the ordinary and 
regular course of things, flows and refiows. 
8 Q. B. Div. 630. ' 

T H RYMSA. A Saxon coin worth fourpence. T I D E. The ebb and flow of the sea. See 
Du Fresne. Baird v. Campbell, 67 App. Div. 104, 73 N. 

T H U D E-WEALD. A WOodward, or person 
that looks after a wood. 

T H U R I N G I AN C O D E. One of the "barbarian 
codes," as they are termed ; supposed by 
Montesquien to have been given by Theodoric, 
king of Austrasia, to the Thuringians, who 
were his subjects. Esprit des LoiS, lib. 28, 
c. 1.  

THWERTN I C K. In old English law. The 
custom of giving entertainments to a sheriff, 
etc., for three nights. 

T I C I{. A colloquial expression for credit or 
trust ; credit given for goods purchased. 

T I CI{ ET. 
In Contracts 

A slip of paper containing a certificate 
that the person to whom it is issued, or 
the holder, is entitled to some right or 
privilege therein mentioned or described ; 
such, for example, are railroad tickets, thea
ter tickets, lpawn tickets, lottery tickets, etc. 
Se� Allaire v. Howell Works Co., 14 N. J. 
Law, 24 ; Summerfield v. Hines, 45 Nev. 60, 
197 P .. 690, 692 ; Norman v. East Carolina Ry. 
Co., 161 N. C. 330, 77 S. E. 345, 347, Ann. Cas. 
1914D, 917; Interstate Amusement Co. v. 
Martin, 8 Ala. App. 481, 62 So. 404, 405. 

Y. S. 617. 
Neap Tides 

Those tides which happen between · the full 
and change of the moon twice in every ,24 
hours. F. A. Hihn Co. v. City of Santa Cruz, 
170 Cal. 430, 150 P. 62; 65. 

Tide Lands 
See Land. 

Tide-water 

Water which falls and rises with the elJ.b 
and flow of the tide. The term is not usually 
applied to the open sea, but to coves, bays, 
rivers, etc. 

Tideway 

That land between high and low water 
mark. In re Inwood Hill Park in Borough of 
Manhattan, City of New York, 217 App. Div. 
587, 217 N. Y. S. 359, 363. 

T I D ESM EN, in English law, are certain offi
cers of the custom-house, appointed to watch 
or attend upon ships till the customs are 
paid ; and they are so called because they go 
aboard the ships at their arrival in the mouth 
of the Thames, and come up with the tide. 
Jacob. 

T I E, v. To bind. "The parson is not tied to 
find the parish clerk." 1 Leon. 94. 

I n  Election Law T I E, n. 'When, at an election, neither candi-
A list of candidates for particular offices to date receives a majority of the votes cast, 

be submitted to the voters at an election; a but each has the same number, there is said 
BL.LAW DIcT. (3D E'D. ) -109 
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to be a "tie." ISO when the number of votes 
cast in favor of any measure, in a legislative 
or deliberative body, is equal to the number 
cast against it. See Wooster v. Mullins, 64 
Conn. 340, 30 A. 144, 25 L. R. A. 694. 

T I E L. L. Fr. Such. Nul tiel record, no such 
record. 

T I E M P O  I N HAB I L. Span. A time of in
ability ; a time when the person is not able 
to pay his debts, (when, for instance, he may 
not alienate property to the prejudice of his 
creditors.) The term is used in Louisiana. 
Brown v. Kenner, 3 Mart. O. S. (La.) 270 ; 
Thorn v. Morgan, 4 Mart. N. S. (La.) 292, 16 
Am. Dec. 173. 

TI ERCE. L. Fr. Third. Tierce mein, third 
hand. Britt. c. 120. 

T I ERCE. A liquid measure, containing the 
third part of a pipe, or forty-two gallons. 

T I GH.  In old records. A close or inclosure ; 
a croft. Cowell. 

T I G HT. As colloquially applied to a note, 
bond, mortgage, lease, etc., this term signi
fies that the clauses providing the creditor's 
remedy in case of default (as, by foreclosure, 
execution, distress, etc.) are summary and 
stringent. 

T I G N I  I M M I TT EN D I .  Lat. In the civil 
law. The name of a servitude which is the 
right of inserting a beam or timber from the 
wall of one house into that of a neighboring 
house, in order that it may rest on the lat
ter, and that the wall of the latter may bear 
this weight. Wharton. See Dig. 8, 2, 36. 

T I G N U M .  Lat. A civil-law term for build
ing material ; timber. 

T I H LER. In old Saxon law. An accusa-
tion. 
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like." This would include all sorts ot wood from 
which any useful articles may be made, or which 
may be used to advantage in any class of manu
facture or construction. U. S. v. Stores (C. C.) 14 
F. 824. And see Donworth v. Sawyer, 94 Mle. 243, 47 
A. 523 ; Wilson v. State, 17 Tf'X. App. 393 ; U. S. 
v. Soto, 7 Ariz. 230, 64 P. 420 ; Great Southern Lum
ber Co. v. Newsom Bros., 129 Miss. 158, 91 So. 864, 
865 ; Ladnier v. Ingram Day Lumber Co. , 135 Miss. 
632, 100 So. 369, 370 ; Colleton Mercantile & Mfg. Co. 
v. Gruber (D. C.) 7 F.(2d) 689, 696 ; Jasper Land 
Co. v. Manchester Sawmills, 209 Ala. 446, 96 So. 417, 
418 ; C. W. Zimmerman Mfg. Co. v. Wilson, 202 Ala. 
340, 80 So. 422 ; Penl€ly v. Emmons, 117 Me. 108, 102 
A. 972, 973 ; Craddock Mfg. Co. v. Faison, 138 Va. 
665, 123 S. E. 535, 536, 39 A. L. R. 1309 ; Calmer v. 
Day, 118 Wash. 276, 203 P. 71, 72 ; Vandiver v. Byrd
Matthews Lumber Co., 146 Ga. 113, 90 S. E. 960, 961 ; 
Cald well v. United States, 39 S. ct. 397, 398, 249 U. 
S. 14, 63 L. Ed. 816 ; W. T. Smith Lumber Co. v. 
Jernigan, 185 Ala. 125, 64 So. 300, 301, Ann. Cas. 
1916C, 654 ;  Lampton Realty Co. v. Kerr, 154 La. 
843, 98 So. 266, 268 ; Anderson v. Great Northern Ry. 
Co., 25 Idaho, 433, 138 P. 127, 129, Ann. Cas. 1�16C, 
191 ; Rea v. StatEJ, 17 Ga. App. 476, 87 S . .E. 685 ; 
Calmer v. Day, 118 Wash. 276, 203 P. 71, 72 ; Haughey 
v. Arnold, 159 Ga. 243, 125 S. E. 451 ; W. T. ·Smith 
Lumber Co. v. Jernigan, 185 Ala. 126, 64 So. 300, 301, 
Ann. Cas. 1916C, 654 ; Tuscarora Nation of Indians 
v. Williams, 141 N. Y. S. 207, 210, 79 Misc. 445 ; Eagle 
Coal Co. v. Patrick's Adm'r, 161 Ky. 333, 170 S. W. 
9-60, 961. 

T I M B E R  C U LT U R E  ENTRY. See Entry. 

T I M BER-TREES. Oak, ash, elm, in all plac
es, and, by local custom, such other trees as 
are used in building. 2 Bl. Comm. 281. 

T I M BERLODE. A service by which tenants 
were bound to carry timber felled from the 
woods to the lord's house. Cowell. 

T I M E. The measure of duration. 
The word .is expressive both of a precise 

point or terminus and of an interval between 
two points. 

I n  Pleading 

A point in or space of dura,tion at or during 
which some fact is alleged to have been co-m

T I  LLAG E. A place tilled or cultivated ; land mitted. 
under cultivation, as opposed to lands lying 
fallow or in pasture. 

T I M B E R. Wood felled for building or other 
such like use. In a legal sense it generally 
means (in England) , oak, ash, and elm, but 
in some· parts of England, and generally in 
America: it is used in a wider sense, which 
is recognized by the law. 

The term "timber, " as used in commerce, refEJrs 
generally only to large sticks of wood, squared or 
capable of being squared for building houses or 
vess&ls ; and certain trees only having been for
merly used for such purposes, namely, the oak, 

the ash, and the elm, they alone were recognized 

as timber tr&es. But the numerous uses to which 

wood has come to be applied, and the general em
'ployment of ;:tIl

' kinds of trees for some valuable 
purpose, has wrought a change in the g&neral ac
c;el"tation of terms in connection therewith, and we 
ftnd that Webster defines "Umber" to be "that 'Sort 
ot 'wood which is proper: for' .buUdinga or for tools, 
ut&nslls, ' furniture, carriages{- teJI.OO.s, ships, and ' the 

I n  General 

-Cooling t ime. ISee that title. 

-Reaso nable t ime. Such length of time as 
may fairly, properly, and reasonably be al
lowed or required, having regard to the na
ture of the act or duty, or of the subject
matter, and to the attending circumstances. 
It is a maxim of English law that "how long 
a 'reasonable time' ought to be is not defined 
in law, but is left to the discretion of the judg
es." Co. Litt. 50. See Hoggins v. Becraft, 1 
Dana (Ky.) 28 ; Hill v. Hobart, 16 Me. 168 ; 
Twin Lick Oil Co. v. Marbury, 91 U. S. 591, 
23 L. Ed. 328 ; Campbell v. Whoriskey, 170 
Mass. 63, 48 N. E. 1070 ; Citizens' Bank Bldg. 
v. L. & E. Wertheinler, 126 Ark. 38, 18.9 S. W. 
361, 362, Ann. Cas. 1917E, 520 ; In re Stern
berg (D. C:) 300 F. 881, 884 ; Dietrich v. U. S. 
Shipping Board Emergency Fleet Corporation 
. (C. C. A.) 9 ,F.(2d) 733, 741 ; Russodanu L Co. 
;v. ;United Transp. ·00 .. (D. C.) 281 F. 2,16 ; Ely 

, B:{.o;LAw nlc',t'.(3:p:�.) 
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v. Bugbee, 90 COIlndS84, 98 A� i21, 122, L. � 
A. 1916F, 910 j Denvet & R. G. R. 00. v. 
Doyle, 58 Colo. 32.7, 145 P. 688, 690, L. R. A. .  
1915D, 113 ; Hesse v. Gude Bros.-Kieffer Co. 
(Sup:) 170 N. Y. S. 211, 213 ; In re Hellams 
(D. C.) 223 F. 460, 461 ;  Henderson v. Daniels, 
62 Mont. 363, 205 P. 964, 967 ; Sovereign 
Camp, W. O. W., v. Boden (Tex� Civ. App.) 
286 S. W. 330, 33'1 ; Smith Sand & Gravel Co. 
v. Corbin, 81 Wash. 494, 142 P. 1163, 1166 ; 
Hearne v. Fischer Lime & Cement Co., 220 
Ky. 79-1, 295 S. W. 1012, 1013 ; Lumbermen's 
Reciprocal Ass'n v. Warren (Tex. Civ. App.) 
272 S. W. 826, 827 ; Simmons v. ·Western In
demnity Co. (Tex. Civ. App.) 210 s. W. 713, 
715. 

-Time-ba.rgai n .  In tb.e language of the stock 
exchange, a time-bargain is an agreement to 
buy or sell stock at a future time, or within 
a fixed time, at a certain price. It is in real
ity nothing more than a bargain to pay dif
ferences. 

-Ti m e  check. A certificate signed by a mas
ter mechanic or other person in charge of la
borers, reciting the amount due to the labor
er for labor for a specified time. Burlington 
Voluntary Relief Dept. v. White, 41 Neb. 547, 
59 N. W. 747, 43 Am. St. Rep. 701 ; Gerlach 
v. North Texas & S. F. Ry. Co. (Tex. Civ. 
App.) 244 S. W. 662, 666. 

-Time i m me morial. Time whereof the memo
ry of a: man is not to the contr.ary� 

do Jiot assail a resolnte man are to be ac
counted vain. 

T I NBOUN D I N G  is· a custom regulating the 
manner in which · tin is obtained from waste
land, or land which has formerly been waste
land, within certain districts in Cornwall and 
Devon. The custom is described in the lead
ing case on the subject as follows : "Any per
son may ent'er on the waste�land of another, 
and may mark out by four corner boundaries 
a certain area. A written description of the 
plot of land so marked out with metes and 
bounds, and the name of the person, is record
ed in the local stannaries court, and is pro
claimed on three successive court-days. If 
no objection is sustained by any other person, 
the court awarUs a writ to the bailiff to de
liver possession of the said 'bounds of tin
work' to the 'bounder,' who thereupon has 
the exclusive right to search for, dig, and take 
for his own use all tin and tin-ore within the 
inclosed limits, paying as a royalty · to the 
owner of the waste a certain proportion of 
the produce under the name of 'toll-tin.' '' 10 
Q. B. 26, cited in Elton Commons, 113. The 
right of tinbounding is not a right of common, 
but is an interest in land, and, in Devonshire, 
a corporeal hereditament. In Cornwall tin 
bounds are personal estate. Sweet. 

T I  N EL. L. Fr. A place where justice was 
administered. Kelham. 

T I N EMAN. Sax. In old forest law. A pet
ty officer of the forest who had the care of 
vert and venison by night, and performed oth-
er servile duties. 

' 

T I N ET. In old records. Brush-wood and 
thorns for fencing and hedging. Cowell ; 
Blount. 

.-Time of m emory. In English law. Time 
commencing from the beginning of the reign 
of Richard I. · 2  Bl. Comm. 31. Lord Coke 
defines time of memory to be "when no man 
alive hath had any proof to the contrary, 
nor hath any conusance to the contrary." Co. 
Litt. 86a., 86b. 

T I N EWALD. The ancient parliament or an
-Ti m e  out of memo·ry. Time beyond memory ; nual convention in the Isle of Man, held up
time out of mind ; time to which memory does on Midsummer-day, at St. John's chapel. 
not extend. Cowell. · 

-Time-policy. A policy of marine insurance T I  N I<E R'M EN,. Fishermen who destroyed the 
in whieh the ris� is limited, not to a given young fry on the river Thames by nets and 
voyage, but to a certain fixed term or period unlawful engines. Cowell. 
of time. · 

. 

-Ti m e  the essence of the contract. A case in 
which "time is of the essence of the contract" 
�s one where the parties evidently contemplat
ed a punctual performance, at the precise 
time named, as vital to the agreement, and 
one of its essential elements. Time is not 
of the essence of the contract in any case 
where a moderate delay in performance would 
not be regarded as an absolute violation of 
the contract. 

T I M OC RACY. An aristocracy of property ; 
government by men of property who are pos
sessed of a certain income. 

Ti mores vani sunt resti mandi q u i  non oad unt i n  
constantem viru m.  7 Coke, 17. Fears which 

T I N N E L LU S. In old Scotch law. The sea
mark ; high-water mark. Tide-mouth. 
Skene. 

T I  N PENNY. A tribute paid for the liberty 
Of digging in tin-mines. Cowell. 

T I NSEL O F  TH E F EU. In Scotch law. The 
loss of the feu, from allowing two years of 
feu duty to run into the third unpaid. Bell. 

T l p·PL l N G  H O USE.. A place where intoxi
cating drinks are sold in drams or small quan
tities to be drunk on the premises, and where 
men resort for drinking purposes. See Lees
iburg v. Putnam, 100 Ga. 110, 29 S. E. 602 ; 
Morrison v. Com., 7 Dana (Ky.) 219 ; Patten 
v. Centralia, 47 Ill. 370 ; Hus�ey v, State, 
69 Ga. 58 ; Emporia v. Volmer, 12. Kan. 629 ; 
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Mohrman v. State, 32 S. E. 143, 105 Ga. 709, section 70 of the above act. And a tithe rent7 
43 L. R. A. 398, 70 Am. St. Rep. ' 74. charge unpaid is recoverable by distress as 

T I PSTAF F. 
I n  English Law 

An officer appointed by the marshal of the 
king's bench to attend upon the judges with 
a kind of rod or staff tipped with silver, who 
take into their custody all prisoners, either 
committed or turned over by the judges at 
their chambers, etc. Jacob. 

I n  A merican Law 

An officer appointed - by the court, whose 
duty is to wait upon the court when it is in 

rent in arrear. Mozley. & Whitley. 
-

T I T H I NG. One of the civil divisions of Eng
land, being a portion of that greater division 
called a "hundred." It was so called because 
ten freeholders with their families composed 
one. It is said that they were aU knit to
gether in one society, and bound to the king 
for the peaceable behavior of each other. 
In each of these societies there was one chief 
or principal person, who, from his office, was 
called "teothing-man," now "tithing-man." 
Brown. 

session, preserve order, serve process, guard T I T H I N G-MAN. 
juries, etc. I n Saxon Law 

T I TH ER. One who gathers tithes. 

T I T H ES. In English law. The tenth part 
of the increase, yearly arising and renewing 
from the profits of lands, the stock upon 
lands, and the personal industry of the in
habitants. 2 Bl. Comm. 24. A species of in
corporeal hereditament, being an ecclesias
tical inheritance collateral to the estate of 
the land, and due only to an ecclesiastical per
son by ecclesiastical law. 1 Orabb, Real Prop. 
§ 133. 

Great Tithes 

In English ecclesiastical law. Tithes of 
corn, peas and beans, hay and wood. 2 Ohit. 
Bl. Comm. 24, note ; 3 Steph. Oomm. 127. 

M ixed Tithes 

Those which arise not immediately from 
the ground, but from those things which are 
nourished by the ground, e. g., colts, chickens, 
calves, milk, eggs, etc. 3 Burn, Ecc. Law, 
380 ; 2 Bl. Comm. 24. 

M i n ute Tithes 

Small tithes, such as usually belong to , a 
vicar, as of wool; lambs, pigs, butter, cheese, 
herbs, seeds, eggs, honey, wax, etc. 

Personal Tithes 

Personal tithes are tithes paid of such prof
its as come by the labor of a man's person ; 
as by buying and selling, gains of merchan
dise, and handicrafts, etc. Tomlins. 

Predial Tithes 

Such as arise immediately from the ground ; 
as, grain of all sorts, hay, wood, fruits, and 
herbs. 

Tithe·Free 

Exempted from the payment of tithes. 

Tithe Rent·Charge 

A rent-charge established in lieu of tithes, 
under the tithes commutation act, 1836, (St. 
6 & 7 Wm. IV. c. 71.) As between Jandlord 
and tenant, the tenant paying the tithe rent· 
charge is e�titled, in the absence of express 
agreement, to deduct it from his rent, under 

The head or chief of a tithing or decennary 
of ten families ; he was to decide all lesser 
causes between neighbors. Jacob, Law Dict. 
In modern English law, he is the same as an 
under-constable or peace-officer. 

I n Modern Law 

A constable. "After the introduction of 
justices of the peace, the offices of constable 
and ' tithing-man became so similar that we 
now regard them as precisely the same." 
Willc. Oonst. Introd. 

I n  New England 

A parish officer annually elected to preserve 
good order in the church during divine serv-

' 

ice, and to make complaint of any disorderly 
conduct. Webster, Dict. 

T I TH I N G-PENNY. In Saxon and old Eng
lish law. Money paid to the sheriff by the 
several tithings of his county. Oowell. 

T I T I US. In Roman law. A proper name, fre
quently used in designating an indefinite or 
fictitious person, or a person referred to by 
way of illustration; "Titius" and "Seius," in 
this use, correspond to "John Doe" and " Rich-
ard Roe," or to "A. B." and "(1 D." , . 

T I TLE. The radical meaning of this word 
appears to be that of a mark, style, or desig
nation ; a distinctive appellation ; the name 
by which anything is known. Thus, in the 
la w of persons, a title is an appellation of 
dignity or distinction, a name denoting the 
social rank of the person bearing it ; as 
"duke" or "count." So, in legislation, the ti
tle of a statute is the heading or preliminary 
part, furnishing the name by which the act 
is individually known. It is usually pre
fixed to the statute in the form of a brief 
summary of its contents ; as "An act for the 
prevention of gaming." State v. Thomas, 301 
Mo. 603, 256 S. W. 1028, 1029. Again, the 
title of a patent is the short description of 
the invention, which is copied in the let
ters patent from the inventor's petition ; ·  e. g., 
!'a new and improved method of drying and 
prep�ring malt�" Johna-' Pat. Man. 90. 
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I n the ,Law of Trade-Marks 

A title may become a subject of property ; 
as one who has adopted a particular title for 
a newspaper, or other business enterprise, 
may, by long and prior user, or by compliance 
with statutory provisions as to registration 
and notice, acquire a right to be protected in 
the exclusive use of it. Abbott. 

The title of a book, or any literary compo
sition, is its name ; that is, the heading or 
caption prefixed to it, and disclosing the dis
tinctive appellation by which it is to be 
known. This usually comprises a brief de
scription of . its subject-matter and the name 
of its author. 

"Title" is also used as the name of one of 
the subdivisions employed in many literary 
works, . standing intermediate between the di· 
visions denoted by the term "books" or 
"parts," and those designated as "'chapters" 
and "sections." 

I n  Real P'roperty Law 

Title is the means whereoy the owner of 
lands has the just possession of his property. 
Co. Litt. 345 ; 2 Bl. Comm. 195 ; Horney v. 
Price, 189 N. C. 820, 128 S. E. 321, 323 ; Hahn 
v. Fletcher, 189 N. C. 729, 128 S. E. 326, 327 ; 
Stewart v. Patterson (Tex. Civ. App.) 204 S. 
W. 768, 770 ; Brady v. Carteret Realty Co., 
82 N. J. Eq. 620, 90 A. 257, 258, Ann. Cas. 
1915B, 1093 ; Wimpey v. Ledford (Mo. Sup.) 
11 A. L. R. 7, 177 S. W. 302, 304. 

Title is the means whereby a person's right 
to property is established. Code Ga. 1882, § 
2348 (Clv. Code 1910, § 3796). 

Title may be defined generally to be the evidence 
of right which a person has to the possession of 
property. The word "title" certainly does not mere
ly signify the right which a person has to the pos
session of property ; because there are many in
stances in which a person may have the right to 
the possession of property, and at the same time 
have no title to the same. In its ordinary legal 
acceptation, however, it generally seems to imply 
a right of possession also. It therefore, appears, 
on the whole, to signify the outward evidence of 
the right, rather than the mere right itself. Thus, 
when it is said that the "most imperfect degree of 
title consists in the mere naked possession or ac
tual occupation of an estate," it means that the 
mere circumstance of occupying the estate is the 
weakest species of evidence of the occupier's right 
to such possession. The word is defined by Sir 
Edward Coke thus : Titulu8 est justa causa p08si
dendi id quod nostrum est} (1 Inst. 34 ; )  that is to 
say, the ground whether purchase, gift, or other 
such ground of acquiring ; "titulus" being distin
guished in this respect from "modu8 acquirendi," 
which is the traditio} i. e.} delivery or conveyance 
of the thing. Brown. 

Title is when a man hath lawful cause of entry 
into lands, whereof another is seised ; and it sig
nifies also the means whereby a man comes to 

lands or tenements, as by feoffment, last will and 
testament, etc. The word "title" includes a right, 
but is the more general word. Every right is a ti
tle, though every title is not a right for which an 
action lies. Jacob. 

See also Donovan v. Pitcher, 53 Ala. 411, 25 Am. 
Rep. 634 ; Kamphouse v. Gaffner, 73 Ill. 4:58 ;  Pan-

nm . v . •  Coles; $1 . Va. 3� ; . 'Hunt v" Eaton, 55 Mich. 

362, 2i N. W. 429 ; Loventhal v. Home Ins . . Co.,  112 
Ala. 108, 20 South. 419, 33' L. R. A. 258, 57 Am. St. 
Rep. 17 ; ,  Irving v. Brownell. 11 Ill. 414 ; Roberts 
v. wentworth, 5 Cush. (Mass.) 193 ; Campfield v. 
Johnson, 21 N. .1. Law, 85 ; Pratt v; Fountain, 73 
Ga. 262-

A title is a lawful cause or ground of possessing 
that which is ours. An interest} though · primarily 
it includes the terms "estate," "right," and "title," 
has latterly come often to mean less, and to be the 
same as "concern," "share," and· the like. Mer
rill v. Agricultural Ins. Co., 73 N. Y. 456, 29 Am. 
Rep. 184. 

The investigation of titles is one of the principal 
branches of conveyancing and in that practice the 
word "title" has acquired the sense of "history," 
rather than of "right." Thus, we speak of an ab
stract of title, and of investigating a title, and 
describe a document as forming part of the title to 
property. Sweet. 

. �  

, I  n Pleading 

The right of action which the plaintiff has. 
The declaration must show the plaintiff's ti
tle, and, if such title be not shown in that in
strument, the defect cannot be cured by any 
of the future pleadings. Bac. Abr. "Pleas," 
etc., B 1. 

I n Proced ure 

Every action, petition, or other proceed
ing has a title, which' consists of the name of 
the court in which it is pending, the names 
of the parties, etc. Administration actions 
are further distinguished by the name of the 
deceased person whose estate is being ad
ministered. Every pleading, summons, affida
vit, etc., commences with the title. In many 
cases it is sufficient to give what is called the 
"short title" of an action, namely, the court, 
the reference to .the record, and the surnames 
of the first plaintiff and the first · defendant. 
Sweet. 

I n  General 

-Absolute title. As applied to title to land, 
an "absolute" title means an exclusive title, or 
at least a title which excludes all others not 
compatible with it ; an absolute title to land 
cannot exist at the same time in different per
sons or in different governments. Johnson v. 
McIntosh, 8 Wheat. 543, 588, 5 L. Ed. 681. 

-Abstract of title. See that title. 

-Adve-rse title. A title set up in opposition 
to or defeasance of another title, or one ac
quired or claimed by adverse possession. 

-Bond for title. See Bond. 

-Chain of title. See that title. 

-Clear title, good title, merchantable title, mar
ketable title, are synonymous ; " clear title" 
meaning that the land is free from incum
brances, "good title" being one free from liti
gation, palpable defects, and grave doubts, 
comprising Iboth legal and equitable titles and 
fairly deducible of record. Ogg v. Herman, 
71 Mont. 10, 227 P. 476, 477 ; Veselka v. Forres 



(Tex. Ciy'. App.) 283 S. W. 303, 306 ; Sipe ' v. 
Greenfield, 116 Ok!. 241, 244 P. 424, 425. ' 

-Clear title of record, or clear reco,rd title, 
means freedom from appa.rent defects, grave 
'doubts, and litigious uncertainties, and is 
such title as a reasonably prudent person, 
with, full knowledge, would accept. A title 
dependent for its validity on extraneous evi
dence, ex parte affidavits, or written guaran
ties against the results of litigation is not a 
clear title of record, and is not such title as 
equity will require a purchaser to accept. 
Ammerman v. Karnowski, 109 Ok1. 156, 234 P. 
774, 776 ; Cleval v. SUllivan, 258 Mass. 348, 
154 N. E. 920, 921. 

-Color of title. See that title. 

-Covenants fo'r title. Covenants usually in
serted in a convey,ance ,of land, on the part of 
the grantor, and bhlding him' for the complete
ness" security, and continuance , of the title 
transferred to the gran tee. They comprise 
"covenants for seisin, for right to convey, 
against incumbrances, for quiet enjoyment, 
sometimes for further assurance, and almost 
always of warranty." Rawle, Cov. § 21. 

-Doubtful title. See that title. 

-Equitable title. An equitable title is a right 
in the party to whom it belongs to have the 
legal title transferred to him ; or the benefi
cial interest of one person whom equity re� 
gards as the real owner, although the legal ti
tle is vested , in another. Thygerson v. Whit
b�ck, -5 Utah, 406, 16 P. 403 ; Beringer v. Lutz, 
188 Pa. 364, 41 A. 643 ; Hegstad v. Wysiecki, 
178 App. Div. 733, 165 N. Y. S. 898, 900 ; 
Tanner v� ImIe (Tex. Civ. App.) 253 S. W. 665, 
667 ; Street v. Cave Hill Iny. Co., 191 Ky. 422, 
230 S. W. 536, 538 ; Wyatt v. Meade Gounty 
Bank, 40 S. D. 111, 166 N. W. 423, 424 ; Pogue 
v. Sim-;m, 47 Or. 6, 81 P. 566, 567, 114 Am. St. 
Rep. 903, 8 Ann. Cas. 474 ; Karalis v. Agnew, 
111 Minn. 522, 127 N. W. 440, 441 ; Joy v. 
Midland State Bank of Omaha, Neb., 28 S. D. 
262, 133 N. W. 276, 277 ; Harris v. Mason, 
120 Tenn. 668, 115 S. W. 1146, 25 L. R. A. (N. 
S.) 1101 ; Niles v. Anderson, 5 How. (MiSS.) 
365, 385, quoted in Ayres v. U. S., 42 Ct. C1. 
385, 413. See Equitable Estate. 

-I m perfect title. One which requires a fur
ther exercise of the granting power to pass 
the fee in land, or which does not convey 
full and absolute dominion. Paschal v. Perez, 
7 Tex. 367 ; Pa�hal v. Dangerfield, '  37 Tex. 
300 ; Lambert v. Gant (Tex. Civ. App.) 290 
S. W. 548, 551. 

' , 

-Legal title. One cognizable or enforceable 
in a :C{)urt of law, or one which is complete 
and perfect so ' far 'as regards the apparent 
right of ownership and ;possession, but which 
carries no beneficial interest in' the property, 
another person ;being equitably entitled ther& 
to ; I in e�ther case, the antithesis :of "equitable 
title!': W'neeler v: Ballard, 91 Kailt. 35�, '131 
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P. 789, 790 ; Burnham ' v. Hardy Oil Co., 108 
Tex. 555, 195 S. W. 1139, 1141 ; Houston Oil 
Co. of Texas v. Ainsworth (Tex. Civ. App.) 
192 S. W. 614, 617 ; Tobin v. Gartiez, 44 Nev. 
179, 191 P. 1063, 1064 ; Union Tanning Co. v. 
Lowe, 148 Tenn. 407, 255 S. W. 712, 714. 

-Lucrative title. In the civil law, title ac
quired without the giving of anything in ex
change for it ; the title Oy which a person 
acquires anything which comes to him as a 
clear gain, as, for instance, by gift; descent, 
or devise. Opposed to "onerous title," as to 
which see infra. 
7"Marketable title. See that title. 

-O nerous title. In the civil law, title to prop
erty acquired by the giving of a valuable con
sideration for it, such as the payment of 
money, the rendition of services, the perform
ance of conditions, the assumption of obli
gations, or the discharge of liens on the prop
erty ; opposed to "lucrative" title, or one 
acquired by gift br otherwise without the giv
ing of an equivalent. ,See Scott v. Ward, 13 
Cal. 471 ; Kircher v. Murray (C. C. A.) 54 
F. 624 ; Yates Y. Houston, 3 Tex. 453 ; Rev. 
Civ. Code IJa. 1900, art. 3556, subd. 22. 

-Paper title. A title to land ev-idenced by a 
conveyance or chain of - conveyances ; the 
term generally implying that such title, while 
it has color or plausibility, is without sub
stantial validity. 

-Pass'ive title. In Scotch law. A title incur
red by an heir in heritage who does not enter 
as heir in the regular way, and therefore in
curs liability for all the debts of the decedent, 
irrespective of the amount of assets. Pater
son. 

-Perfect title. Various meanings have been 
attached to this term : (1) One which shows 
the absolute right · of possession and of prop
erty in a particular person. Henderson v.' 
Beatty, 124 Iowa, 163, 99 N. W. 716 ; Con-' 
verse v. Kellogg, 7 Barb. (N. Y.) 590 ; Wilcox 
Lumber Co. v. Bullock, 109 Ga. 532, 35 S. E. 
52 ;  Donovan v. Pitcher, 53 Ala. 411, 25 Am. 
Rep. 634. (2) A grant of ,land which requires 
no further act from the legal authority to 
constitute an absolute title to the land taking 
effect at once. Hancock v. McKinney, 7 Tex. 
457. (3) A title which does not disclose a 
patent defect suggesting the possibility of a 
iawsuit to defend it ; a title such as a well
informed and prudent man paying full value 
for the property would be willing to take. 
Birge v. Bock, 44 Mo. App. 77. (4) A title 
which is good ' both at law and in equity. 
Warner v. Middlesex Mut. Assur 00., 21 Oonn. 
449. (5) One which is good and valid beyond 
aU reasonable doubt. Sheehy v. Miles, 93 
Cat 288, 28 P. 1046 ; Reynolds v. Borel, 86 
Cal. 538, 25 P. 67. (6) A market�ble or mer
chantable title. ' Ross v. Smiley, 1B 'Golo. app. 
204, 70 P. 766'; McCleary v. Chipman, 32 Ind. 
App. 489, 68 N. E. 32().' 
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-Presu m ptive .tltle. A:.. bal"el;yLpresumptive ti
tle, which. is Qt the very low�st. order, arises 
o�t of the iriere oc�upation o:r siplple .p�sses
sion of prop.erty, (jus possc8sionis,) without 
any apparent right, or any pr.etense of right, ' 
to hold and continue such possession. 

-Record title. See Record. 

,-Singular title. The title by which a party 
acqui!es property as a singular successor. 

Who. were also called ,"lords of erection" and 
"titulars of the teinds." Bell. 

TITULUS� Lat. 

I n  the Civil Law 

Title ; the source ,or, ground of possession ; 
the means whereby possession of a thing is 
acquired, whether such possession' be lawful 
or not. 

I n  O ld' Eoolesiastical Law 

A temple o� church ; the material edifice. 
-Tax title. See Tax. So called because the priest in charge of it 
-Title-deeds. Deeds which constitute or are derived therefrom his name and titre. Spel-
the evidence of title to . lands. man. 

-Title by pre,scription.  The right which a 
possessor -acquires to property by reason of 
the continuance of his possession for a period 
of time fixed by law. Civil Code 1910, § 4163. 
Walker v. Steffes, 139 Ga. 520, 77 S. E. 580. 

-Ti;tle i nsurance. See Insurance. 

-Title of a cause. The distinctive appella
tion by which any cause in court, or other 
j uridical proceeding, is known and discrimi
nated from others. 

-Title of an act. The heading, or introduc
tory clanse, of a statute, wherein is briefly 
recited its purpose or nature, or the subject 
to which it relates. 

-Title of c'lergymen, (to orders.) Some cer
tain place where they may exercise their 
functions ; also an assurance of being pre
ferred to some ecclesiastical benefice. 2 
Steph. Comm. 661. 

-Tiltle of declaration'. That preliminary 
clause of a declaration which states the name 
of the court and the term to which the proc-
ess is returnable. 

• 

-Title of entry. 

lands. Cowell. 
The right to enter upon 

Titulus est justa causa p ossidendi Id q uod nos
tru m es,t ; d icitur a tuendo. 8 Coke, 153. A 
title is the just right of possessing that which 
is our own ; it is so called from "t'ltendo," de
fending. 

TO. This is ordinarily a word of exclusion, 
when used in describing premises ; .it ex
cludes the terminus mentioned. Montgomery 
v. Reed, 69 Me. 514 ; Littlefield v. Hubbard, 
120 Me. 226, 113 A. 304, 306 ; Sinford v. 
Watts, 123 Me. 230, 122 A. 573, 574 ; Skeritt 
Inv. Co. v. City of Englewood, 79 Colo. 645, 
248 P. 6, 8. It may be a word of inclusion, 
and may also meap. "into." People v. Poole, 
284 Ill. 39, 119 N. E. 916, 917 ; Thompson v. 
Reynolds, 59 Utah, 416, 204 P. 516, 518 ; 
Brandenburg v. Buda Co., 299 Ill. 133, 132 
N. E. 514, 516 ; U. S. v. Alaska Consol. Cau
neries (D. C.) 2 F.(2d) 614, 616. 

TO HA.VE A N D  TO H O LD.  The words in a 
conveyance which show the estate inten�ed 
to be conveyed. Thus, in a conveyance of 
land in fee-simple, · the grant is · to "A. and 
hiS heirs, to have and to hold the said [land] 
unto and to the use of the said A., his heirs 
and assigns forever." Williams, Real Prop. 
198. 

Strictly speaking, however, the words "to 
have" denote the estate to be taken, while 
the words "to hold" signify that it is to be 
held of �ome superior lord, i. e., by way of 
tenure, (q. v.). The former clause is called 
the "habendum;" the latter, the "tenendum." 
Co. Litt. 6a. 

TO W I T .  That is to say ; namely ; scilicet ; 
videlicet. Spears v. Wise, 187 Ala. 346, 65 
So. 786 ; Williams v. Shows, 187 Ala. 132, 65 
So. 839, 840 ; J. R. Kilgore & Son v. Shannon 
& Co., 6 Ala. App. 537, 60 So. 520, 525. 

-Title to orders. In English ecclesiastical 
law, a title to orders is a ' certificate of pre'" 
ferment or provision required by the thirty
third canon, in order that a person may be 
admitted into holy orders, unless he be a fel
low or chaplain in Oxford or Cambridge, or 
master of arts of five years' standing in ei
ther of the universities, and living there at 
his sole charges ; or unless the bishop himself 
intends shortly to admit him to some benefic€' 
or curacy. 2 Steph. Comm. 661. 

TOA L I A. In feudal law. A towel. There is 
T I T U LADA. In Spanish law. Title. White, a tenure of lands by the service of waiting 
New Recop. b. 1, tit 5, c. 3, § 2. � with a towel at the king's coronation: Cow� 

T I T U LARS O F  E R ECT I O N. Persons who in 
Scotland, after the Reformation, obtained 
grants from the crown of the monasteries and 
priories then erected into temporal lord
ships. Thus the titles formerly held by the 
religious houses, as well as the property of 
the lands, were conferred on these grantees, 

ell. 

TOBACCO N I ST.  Any person, firm, or corpo
ration whose business it is to manufacture 
cigars, snuff, or tobacco in . any form. Act 
of congress of July 13, 1866, § 9 (14 Stat. 120). 

TO FT. A place or piece of ground on whi'Ch 
a house formerly stood, which has been de� 
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stroyed by accident or decay. 2 Broom & H. I 'n Mod·e·r� English Law 
Comm. 17. A reasonable sum due to the lord of a fair 
TO FTMAN. In old English law. The owner or market for. things sold there which are 
of a toft. Cowell ; Spelm!ln. . tollable. 1 Crabb, Real Prop. p. 350, § 683. 

TOGAT I .  Lat. In Roman law. ' Advocates ; 
so called under the empire because they were 
required, 'when appearing in court to plead 
a cause, to wear the toga, which had then 
ceased to ' be the customary dress in Rome. 
Vicat. , 

TOKEN.  A sign or mark ; a material ' evi
dence of the existence of a fact. Thus, cheat
ing by "false tokens" implies the use of fab� 
ri;cated or deceitfully contrived material ob
j ects to assist the person's own fraud and 
falsehood in accomplishing the cheat. See 
State v. Green, 18 N. J. Law, 181 ; State v. 
Middleton, Dud. (S. C.) 285 ; Jones v. State, 
50 Ind. 476 ; State v. Leonard, 73 Or. 451, 
144 P. 113, 118 ; Smith v. State, 74 Fla. 594, 
77 So. 274, 277 ; State v. Whiteaker, 64 Or. 
297, 129 P. 534, 537. 

TOI<EN-M O N EY. A conventional medium of 
exchange consisting of pieces of metal, fash
ioned in the shape and size of coins, and cir
culating among private persons, by consent, 
at a certain value. No longer permitted or 
l'ecognized as money. 2 Chit. Com. Law, 182. 

TO LE RA T E. To allow so as not to hinder ; 
to permit as something not wholly approved 
of ; to suffer ; to endure. Gregory v. U. S., 
17 Blatchf. 330, Fed. Cas. No. 5,80.3. 

TOLERAT I O N. The allowance Of religious 
opinions and modes of worship which are con
trary to, or different from, those of the es
tablished church or belief. Webster. 

TO LERAT I O N  ACT. The statute 1 W. & M. 
St. 1, c. 18, for exempting Protestant dis
senters from the penalties of certain laws is 
so called. Brown. 

TO LL, v. To bar, defeat, or take away ; 
thus, to toll the entry means to deny or take 
away the right of entry. 

To toll the statute of limitations means to 
show facts which remove its bar of the ac
tion. 

TO LL, n. 
I n English Law 

Toll means an excise of goods ; a seizure 
of some part for permission of the rest. It 
has two significations : A liberty to buy and 
sell within the precincts of the manor, which 
seems to import as much as a fair or market ; . 
a tribute or custom paid for passage. Whar- -
ton. 

A Saxon word signifying, properly, a payment 
in towns, markets, and fairs for goods and cattle 
bought and sold. It is a reasonable sum of money 
due� to the owner of the . fair or market, upon sale 
of things tollable within the same. The word is 
'used for a liberty as well to take as to be free from 
toll. ' Jacob. 

I n Co ntracts 

A sum of money for the use of something, 
generally applied to the consideration which 
is paid for the use of a road, bridge, or the 
like, of a public nature; See Sands v. Man:
istee HiveI' Imp. Co., 123 U. S. 288, 8 S. Ct. 
113, 31 L. Ed. 149 ; Wadsworth v. Smith, 11 
Me. 283, 26 Am. Dec. 525 ; Pennsylvania Coal 
Co. v. Delaware & H. Canal Co. , 3 Abb. Dec. 
(N. Y.) 477 ; St. Louis v. Green, 7 Mo. App. 
476 ; McNeal Pipe & Foundry Co. v. How
land, 111 N. C. 615, 16 S. E. 857, 20 L. R. A. 
743 ; Boyle v. Philadelphia & R. R. Co., 54 
Pa. 314 ; Anthony v. Kozel' (D. C.) 11 F.(2d) 
641, 645 ; City of Madera v. Black, 181 Cal. 
306, 184 P. 397, 400. The compensation paid 
to a miller for grinding another person's 
grain. Quoted in Lake S. & M. R. Co. v. U. 
s., 93 U. S. 458, 23 L. Ed. 965. 

I n  General 

-Toll and team. ,\Vord R constantly associ
ated with Saxon and old English grants of 
liberties to the lords of manors. Bract. fols. 
56, 104b, 124b, 154b. They appear to have 
imported the privileges of having a market, 
and jurisdiction of villeins. See Team. 

-Toll bridg·e. A "toll bridge" is a part of the 
public highway the same as a ·  bridge built 
by general taxation, the only difference be
ing that it is made at the expense of others, 
instead of the . public, and the cost of con
struction 'and maintenance is reimbursed by a 
toll fixed for the purpose. White River 
Bridge Co. v. Hurd, 252 S. W. 917, 159 Ark. 
652. 

-Toll-gatherer. 
collects toll. 

The officer who takes or 

-Toll-thorough. In English law. A toll for 
passing through a highway, or over a ferry 
or bridge. Cowell. A toll paid to a town 
for such a number of beasts, or for every 
beast that goes through the town, or over a 
bridge or ferry belonging to it. Com. Dig. 
"Toll." C. A toll claimed by an individual 
where he is bound to repair some particular 
highway. 3 Steph. Comm. 257. And see King 
v. Nicholson, 12 East, 340 ; Charles River 
.Bridge v. Warren Bridge, 11 Pet. 582, 9 L. Ed. 
773. 

-Toll-traverse. In English law. A toll for 
passing over a private man's ground. Cowell. 
A toll for passing over the private soil of an
other, or for driving beasts across his ground. 
Oro. Eliz. 710. 

-Toll-turn. In English law. A toll on beastlf 
returning from a market. 1 Crabb, Real 
Prop. p. 101, § 102. A toll paid at the return 
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of beasts from , fair or market, though they 
were not sold. Cowell. 

TO LLAG E. Payment of toll ; money charged 
or paid as toll ; the liberty or franchise of 
charging toll. 

TOLLBOOTH. 
an exchange ; 
are weighed. 

A prison ; a customhouse ; 
also the place where goods 

Wharton. 

TOLLD I S H .  A vessel by which the toll of 
corn for grinding is measured. 

Tolle vol u ntatem et erit o m n is actus indiffer
ens. Take away the will, and every action 
will be indifferent. Bract. fo1. 2. 

TO L LER. One who collects tribute or taxes. 

TOLLERE. Lat. In the civil law. To lift 
up or raise ; to elevate ; to build up. 

TO LLS. In a general sense, tolls signify 
any manner of customs, subsidy, prestation, 
imposition, or sum 6f money demanded for 
exporting or importing of any wares or mer
chandise to be taken of the buyer. 2 Inst. 58. 

T O L LSESTE R. An old excise ; a duty paid 
by tenants of some manors to the lord for 
liberty to brew and sell ale. Cowell. 

T O LSEY. The same as "tollbooth." Also a 
place where merchants meet ; a local tribunal 
for small civil 'causes held at the Guildhall, 
Bristol. 

TO LT. A writ whereby a cause depending 
in a court baron was taken and removed into 
a county court. Old Nat. Brev. 4. 

TO LTA. In old English law. Wrong ; rap
ine ; extortion. Cowell. 

T O LZ EY CO U RT. An inferior court of rec
ord having civil jurisdiction, still existing at 
Bristol, England. 

TON. A measure of weight ; differently fix
ed, !by different statutes, at two thousand 
pounds avoirdupois, (1 Rev. St. N. Y. 609, § 
35,) or at twenty hundred-weights, each hun
dred-weight being one hundred and twelve 
pounds avoirdupois, (Rev. St. U. S. § 2951 
[19 USCA § 420]) ; Chemung Iron & Steel Co. 
v. Mersereau Metal Bed Co. (Sup.) 179 N. Y. 
S. 577, '578. ' 

TONSURE 

necessary for that purpose. Thwing T. Insurance 

Co., 103 Mass. 405, 4 Am. Rep. 567. 
' 

The tonnage of a vessel ' ls her hiternal cubical ca'" 

pacity, in tons. Inman S. S. Co. v. Tinker, 94 U. 
S. 238, 24' L. Ed. 118. 

TON N,AG E  D UTY. 

I n English Law 
A duty imposed by parliament upon mer

chandise exported ana imported, according to 
a certain rate upon every ton. Brown. 

I n American Law 
A tax laid upon vessels according to their 

tonnage or cubical capacity. 

A tonnage duty is a duty imposed on vessels in 
proportion to their capacity. The vital principle 
of a tonnage duty is that it is imposed, whatever 
the subject, solely according to the rule of weight, 
either as to the capacity to carry or, the actual 
weight of the thing itself. Inman S. S. Co. v. Tin
ker, 94 U. S. 238" 24 L. Ed. 118. 

The term "tonnage duty," as used in the consti
tutional p:rohibition upon state ' laws imposing ton
nage duties, describes a duty proportioned to the 
tonnage of the vessel ; a certain ratEl on each ton. 
But it is not to be taken in this restricted sense in 
the constitutional p rovision. The general prohi
bition upon the states against levying duties on 
imports or exports would have been ineffectual it 
it had not been extended to duties on the ships 
which serve as the vehicles of conveyance. The 
prohibition extends to any duty on the ship, wheth
er a fixed sum upon its whole tonnage or a sum 
to be ascertained by comparing the 

'
amount of ton

nage with the rate of duty. SouthEJrn S. S. Co. v. 
New Orleans, 6 Wall. 31, 18 L. Ed. 749. 

A tonnage tax is defined to be a duty levied on 
a vessel according to the tonnage or capacity. It 
is a tax upon the boat as an instrument of navi
gation, and not a tax upon th€J property of a citi
zen of the state. The North Cape, 6 Biss. 505. Fed. 
Cas. No. 10,316. 

T O N NAGE-RE NT. When the rent reserYe� 
by a mining lease or the like consist,s of a 
royalty on every ton of minerals gotten in 
the mine, it is often called a "tonnage-rent." 
There is generaily a dead rent in 'addition. 
Sweet. 

TON NAG I U M. In old English law. A cus� 
tom or impost upon wines and other mer
chandise exported or imported, according to 
a certain rate per ton. Spelman ; Cowell. 

TO N N ET I G H T. In old English law. The 
qnantity of a ton or tun, in a ship's freight 
or bulk, for whiCh tonnage or tunnage was 
paid to the king. Cowell. 

TONO D ERAC H. In old Scotch law. A thief-. 
taker. 

T O N NAGE. The capacity of a ves:;:el for car
rying freight or other loads, calculated in 
tons. But the way of estimating the tonnage 
varies in different countries. In England, 
tonnage denotes the actual weight in tons 
whiCh the vessel can safely carry ; in Ameri-

TONSURA. Lat. In old English law. A 

ca, her carrying capacity estimated from the 
shaving, or polling ; the having the crown 

cubic dimensions of the hold. �ea Roberts 
of the head shaven ; tonsure. One of the pe-

v. Opdyke, 40 N. Y. 259. 
' cuUar badges of a clerk or clergyman. 

The "tonnage" of a v€Jssel is her capacity to car
ry cargo, and a charter of "the whole tonnage" 
of a ship transfers to the charterer only the space 

TON SU RE. In old English law. A being 
shaven ; the having the head shaven ; a shav
en head. 4 Bl. Comm. 367. 
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TONTI  N E. In French law. A species of as
sociation or partnership formed among per
sons who are in receipt of perpetual or Ufe 
.annuities, with the agreement that the shares 
or annuities of those who die shall accrue to 
the survivol's. This plan is said to be thus 
named from Tonti, an Italian, who invented 
it in the seventeenth century. ·The principle 
is used in some forms of life insllTance. Merl. 
Repert ; Cahn v. Northwestern Mut. Life Ins. 
Co., 208 Ill. App. 317, 322 ; Gourley v. North
western Nat. Life Ins. -Co., 94 OkI. 46, 220 P. 
645, 646. 

TOQl{ A N D CA R R I ED AWAY. In criminal 
pleading. Technical .words necessary in an 
indictment for simple larceny. 

T O O L. The usual meaning of the word 
"tool" is "an instrument of manual opera
tion ;" that is, an instrument to be used and 
managed by the hand instead 'of being mov
ed and controlled by machinery. Lovewell 
v. Westchester F. IliS. -Co., 124 Mass. 420, 26 
Am. Rep. 671 ; Anderson v. Hanson, 52 N. D. 
746, 204 N. W. 669, 670 ; Murphy v. Continen
tal Ins. Co., 178 Iowa, 375, 157 N. W. 855, 857. 
L. R. A. 1917B, 934 ; Reffitt v. Southern Sheet 
& Tin Plate Co., 170 Ky. 362, 186 S. ,\V. 155, 
157. 

Sim ple Tool 
In law of Master and Servant. A simple 

tool is one whose condition can be seen at a 
glance, or by slightest inspection. Track 
wrench used to tighten and loosen nuts on 
railroad track held "simple tool." Allen 
Gravel Co. v. Yarbrough, 133 Mass. 652, 98 
So. 117, 118 ; Arkansas Cent. R. Co. v. Goad, 
136 Ark. 467, 206 S. W. 901, 902 ; Swaim v. 
Chicago, R. I. & P. Ry. Co. (Iowa) 170 N. W. 
286, . 299 ; Fordyce Lumber Co. v. Lynn, 108 
Ark. 377, 158 S. W. 501, 503, 4'7 L: R. A. (N. 
S.) 270 ; Wisconsin & Arkansas Lumber Co. v. 
Ashley, 158 Ark. 379, 250 S. W. 874, 875 ; 
Southern Ry. CO. Y. Hensley, 13,8 Tenn. 408, 
198 S. W. 2()2, 253 ; Knapp v. Holden, 34 Ohio 
Cir. Ct. R. 415, 416 ; Kolasinski v. Chica'go, M. 
& St. P. Ry. Co. , 164 Wis. 50, 159 N. W. 563 ; 
Santa Fe Tie. & Lumber Preserving -Co. v. Col
lins (Tex. Civ. ApD.) 198 S. W. 164, 166 ; Ran
dall Y. Gerrick, 104 Wash. 422, 176 P. 675, 
676 ; Missouri, K. & T. Ry. Co. of Tex. v. 
Odom (Tex. Civ. App.) 152 S. W. 730, 732 : 
Hoskins v. Louisville & N. R. Co., 167 Ky. 665, 
181 S. W. 3'52 ; Laurel Mills v. Ward, 134 
Mis-s. 447, 99 So. 11, 12 ; J. 'H. W. Steele ·Co. v. 
Dover (Tex. -Civ. APD.) 170 S. W. 809, 811 ; 
Kromer v. Minneapolis, St. P. & S. S. M. Ry. 
Co., 166 N. W. 1072, l0i3, 139 Minn. 424 ; 
Ronconi v. Northwestern Pac. R. Co., 35 Cal. 
App. 560, 1, 70 P� 635, 636. 

The servant assumes the ri'sk of the condi
tion of "si�ple tools." 

Tools of Trade, Apparatus of Trade 

And Uke terms under exemption statutes 
and bankrhp'tcy act sover tools �l)at vary. ac
eor-ding to the trade; : handicraft or'" 'art' iJi 

1738 

which they are used. The meaning of the 
word "tool" dominates the meaning ' of such 
terms. Corner v" Powell (Tex. Giv. App.) 189 
S. W. 88, 91 ; Lindquist v. Clayton, 54 Utah 
79, 179 P. 655, 656 ; Baker v. Maxwell, 183 
Iowa 1192, 168 N. W. 160, 161, 2' A. L. R. 814 ; 
In r� Kessler (D. C.) 2 F.(2d) 284, 2 85 ; In re 
Fox (D. C.) 2 F.(2d) 374, 375 ; Campbell v. 
Honaker's Heirs (Tex. Civ. App.) 166 S. W. 74, 
75 ; Peyton v. Farmers' Nat. Bank of Hills
boro, Tex. (C. C. A.) 261 F. 326, 329 ; . Hoyt v; 
Pullman, 51 OkI. 71.7, 152 P� 386, 388, L. R. A. 
1916B, 1288 ; Hoyer . v. McBrid�, 202, Iowa 
1278, 211 N. W. 847, 848 ; Thre�her v. McEvoy, 
(Tex. Civ. App.) 193 S. W. 159, 161 ; Hooper v. 
Kennedy, 100 Vt. 314, ' 137 A. 194, 196 ; Busse 
v. Murray Meat & Live Stock , 00. , 45 Utah, 
596, 147 P. 626, 628. 

TOP A N N UA L, In ScotCh law. An annual 
rent out of a house huilt in a burgh. Whish
aw. A duty which, from the act 1551, c. 10, 
appears to have been due ·from certain lands 
in Edinburgh, the nature of which is not now 
known. Bell. 

TO RT. Wrong ; InJury ; the opposite of 
right. So called, according to Lord Coke, be
cause it is wrested, or crooked, being contra
ry to that which is right and straight. Co. 
Litt. 158b. 

In modern practice, tort is constantly used 
as an English word to denote a wrong or 
wrongfUl act, for whiCh an action will lie, as 
distinguished from a contract. 3 Bl. Comm. 
117. 

A tort is a legal wrong committed upon the 
person or property independent of contra ct. 
It may be either (1) a direct invasion of some 
legal right of the individual ; (2) the infrac
tion of some public duty by which special 
damage accrues to the individual ; (3) the 
violation of some private obligation by which 
like damage accrues to the individual. In the 
former case, no special damage is necessary 
to entitle the party to ' recover. In the two 
latter cases, such damage is necessary. Code 
Ga. 1882, § 2951 (Civ. Code 1910, § 4403) . And 
see Hayes v. Insurance Co., 18 N. E. 322" 125 
Ill. 626, 1 L. R. A. 303 ; Railway Co. v. Hen
negan, 76 S. W. 453, 33 Tex. Civ. ADP. 314 ; .  
Mumford v. Wright, 55 P. 744, 1 2  Colo. App. 
214 ; Tomlin v. Hildreth, 47 A. 649, 65 N. J. 
I .. aw, 438 ; Merrill v. St. Louis, 83 Mo. 255, 
53 Am. Rep. 576 ; Denning v. State, 55 P. 
1000, 123 Cal. 316 ; Shirk v. Mitchell, 36 N. 
E. 850, 137 Ind. 185 ; 'Western Union Tel. Co. 
v. Taylor, 11 S. E. 396, 84 Ga. 408, 8 L; R. A. 
189 ; Rich v. Railroad 00., 87 N. Y. 390 ; J. 
,B. Carr & Co. v. Southern Ry. Co., 79 S. E. 41, 
42, 12 Ga. App. 830 ; Elmore v. Atlantic Coast 
Line R. Co., 131 S. E. 633, 635, 191 N. C. 182, 
43 A. L. n. 1072 ; .Pecos & N. T. Ry. Co; y. 

' AIDarillo St. Ry. Co. (Tex. Oiv. App.) 171 S. 
W. 1103, 1105 ; Freeby ·v. Town of Sibley, 167 
N. W. 770, 773, 183 Iowa, 827 ; Cochran :v. 
Laton, 103 A. 658, 659, 78 N. H. 562 ; Com
mercial City Bank v. Mltchell, l05 S. E. 57, 
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58, 25 Ga. App . .  837 ; Churchill · v. Howe, 152 
N. W. 989, 991, 186 Mich. '107 ; Strachan Ship
ping Co. v. Hazlip-Hood Cotton Co., 132 S. 
E. 454, 459, 35 Ga. App. 94 ;  Keiper v. Ander
son, 165 N. W. 237, 239, 138 Minn. 392, L. R. A. 
1918C, 299. 

Maritime To·rt 
See Maritime. 

Perso'nal Tort 

One involving or cons,isting in an injury to 
the person or to the reputation or feelings, as 
distinguished from an injury Or' damage to 
real or personal property, called a "property 
tort." See Mumford v. Wright, 55 P. 744, 12 
Colo. App. 214. 

Quasi Tort 

Though not a recog'tlized term of English 
law, may be conveniently used in those cases 
where a man who has not committed a tort 
is liable as if he had. Thus, a master is li
able for wrongful acts done by his servant in 
the course of his empioyment. Broom, Com. 
Law, 600 ; Underh. Torts, 29. 

TO RT-FEASOR. A wrong-doer ; one who 
commits or is guilty of a tort. 

Joint Tort- Feasors 

To be "joint tort-feasors," the parties must 
either act together in committing the wrong, 
or their acts, if independent of each other , 
must unite in causing a single injury. Young 
v. Dille, 220 P. 782, 784, 127 Wash. 398 ; An
derson v. Smith (Tex. Civ. App.) 231 S. W. 142, 
144 ; Kirkland v. Ensign-Bickford Co. (D. 0,) 
267 F. 472, 475 ; Hobbs v. Hurley, 104 A. 815, 
816, 117 Me. 449 ; Hammond v. Kansas, O. & 
G. Ry. Co., 234 P. 731, 732, 109 Okl. 72 ; Wein
berg Co. v. Bixby, 196 P. 25, 34, 185 Cal. 87 ; 
Dickson v. Yates, 188 N. W. 948, 950, 194 Iowa, 
910, 27 A. L. R. 533 ; Verheyen v. Dewey, 146 
P. 1116, 1119, 27 Idaho, 1 ;  The Ross Codding
ton (0. C. A.) 6 F.(2d) 191, 192 ; Anderson v. 
Smith ('l'ex. Civ. App.) 231 S'. W. 142, 144. 

T O RT I O US. Wrongful ; of the nature of' a 
tort. Formerly certain modes of conveyance 
(e. g., feoffments, fines, etc.) had the effect of 
passing not merely the estate of the person 
making the conveyance, but the whole fee
simple, to the injury of the person really en
titled to the fee ; and they were hence called 
"tortious conveyances." Litt. § 611 ; Co. Litt. 
271b, n. 1 ;  330b, n. 1. But this operation has 
been taken away. Sweet. 

Tortura legu m pessima. The torture or wrest
ing of laws is the worst [kind of torture.] 4 
Bacon's Works, 434. 

T O RTU R E. In old criminal law. The ques
tion ; the infliction of ' violent bodily pain up
on a person, by means of the rack, wheel, or 
other engine, under judicial -sanction and su
perintendence, in connection with the inter
rogation or examination of the person, as a 
means of extorting a confession . of: guilt, or 

of compelllng him 'to disclose his accomplic
es. 

TO RY. Originally a nickname for the wild 
Irish in Ulster. Afterwards givenl to, and 
adopted by, one of the two great parliamen� 
tary parties which have altern.ately governed 
Great Britain since the Revolution in 1688. 
Wharton. 

The name was also given, in America, dur
ing the struggle of the colonies for independ
ence, to the party of those residents what 

. fa vored the side of the king and opposed the 
war. 

TOT. In old English practice. A word writ 
ten by the foreign ' opposer or other officer op. 
posite to a debt due the king, to denote that 
it was a good. debt ; which was hence said to 
be totted·. 

TOTA C U R IA. L. Lat. In the old reports. 
The whole court. 

TOT AL" Whole, not divided, entire, full, com
plete, the whole amount. In re Merritt's Es
tate (Sur.) 180 N. Y. S. 877, 879. 

IlZustrative phrases. Color blindness is not "total 
and permanent blindness," Fallin V. Locomotive En
gineers' Mut. Life & Accident Ins. Ass'n, 24 Ga" 
App. 724, 102 S. E. 177 (see, however, Routt v. Broth
erhood of Railroad Trainmen, 101 Neb. 763, 165 N. 
W. 141, 143, holding that color blindness resulting 
in a railroad employee's discharge was t!lntamount 
to the "complete and permanent l(\ss of the sight of 
both eyes"), but the loss of the lens of an eye is 
the "total loss of one eye," Juergens Bros. Co. v. 
Industrial Commission, 290 Ill. 420, 125 N. E� 337, 
and loss of the use of a hand without total sever
ance was "total loss of the use of the hand," though 
with ' a mechanical appliance on his wrist the in
jured person could perform some manual labor. 
Mark Mfg. Co. v. Industrial Commission, 286 Ill. 
620, 122 N. E. 84. Loss of sight is not "total" where 
by use of glasses a large percentage of normal vi
sion is attained, Travelers' Ins. Co. v. Richmond 
(Tex. Com. App.) 291 S. W. 1085, 1086 ; and where an 
employee suffering an injury impairing the vision of 
both eyes had a remaining vision of 1%00 in one and 
1%00 in the other, but had good protective vision 
remaining enabling him to do coarse work and to 
earn $3.37 pfjr day as janitor, he was not entitled 
to compensation under St. Wis. 1921, § 2394-9 (St. 
1931, § 102.44), as for "total blindness of both eyes," 
Nestle's Food Co. v. Duckow, 178 Wis. 646, 190 N. 
W. 434. 

TOTA L D I SA B I LI TY. See Disability. 

TOTA L LOSS. 

In Marine I nsurance 

A to·tal loss is the entire destruction or loss, 
to the insured, of the subject-matter of the 
policy, by the risks insured against. As to the 
distinction between "actual" and "construc
tive" total loss, see infra. St. Paul Fire &. 
Marine Ins. Co. v. Beacham, 97 A. 708, 709,. 
128 Md. 414, L. R. A. 1916F, 1168. 

I n  Fire I nsurance 

A total loss is the complete destruction of
the insured property by fire, so that nothing; 
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of value remains from it ; as ' distinguished 
from a parUaZ loss, where the property is 
damaged, but not entirely destroyed. Spring
field Fire & Marine Ins. Co. O'f S'pringfield, 
Mass., v. Shapoff, 201 S. 'V. 1116, 1118, 179 
Ky. 804 ; Fire Ass'n of Philadelphia v. Stray
horn (Tex. Com. App.) 211 S.  'V. 447, 448, 449 ; 
Lowry v. Fidelity-Phcenix Fire Ins. Co., 272 
S. W. 79, 80, 219 Mo. App. 121 ; Roquette v. 
Farmers Ins. Co., 191 N. W. 772, 774, 49 N. D. 
478 ; Teter v. Franklin Fire Ins. Co., 82 S. E. 

. 40, 42, 74 W. Va. 344 ; City of Aurora v. Fire
men's Fund Ins. Co. , 1H5 S. W. 357, 360, 180 
Mo. App. 263 ; Prather v. Connecticut Fire 
Ins. Co., 17� S. W. 527, 528, 188 Mo. App. 653 ; 
National Fire Ins. Co. v. House (Tex. Civ. 
App.) 197 S. W. 476, 477� 

I n  General 

-Actual total loss. In marine insurance. 
The total loss of the vessel covered by a pol
icy of insurance. by its real and substantive 
destructi�n, by injuries which leave it no long
er existing in spevie, . by . its being reduced to 
a wreck irretrievably beyond repair, or by . its 
being placed beyond th� control of the ill
sured and beyond his power of recovery. Dis
tinguished from

' 
a constrtlctive total loss, 

which occurs where the vessel, though injured 
by the perils insured against, remains in spe
vie and capable of repair 'Or recovery, but at 
such an expense; or under such other condi
tions, that the insured may claim the whole 
amO'tlllt of the policy upon abandoning the 
vessel to the underwriters. "An actual total 
loss is where the vessel ceases to' exist in 
specie,-becomes a 'mere congeries of . planks,' 
incapable of being repaired ; or where, by the 
peril insured against, it is placed beyond · the 
control of the insured and beyond his power 
of recovery. A oonstructive total loss is 
where the vessel remains in specie, and is sus
ceptible of repairs or recO'very, but at an ex
pense, a.c�ording to the rule of tlie ' English 
common law, exceeding its value when re
stored, 0'1', according :to . the terms of this . 
policy, where 'the injury is equivalent to fifty 
per cent. of the agreed value in the policy,' 
and where the insured abandons the vessel to 
the underwriter. In such cases the insured 
is entitled to' indemnity as for a total loss. 
An exception to the ' rule requiring abandon
ment is found in cases where the loss occurs 
in foreign ports or seas, where it is impracti
cable to' repair. In such cases the master 
may sell the vessel for the benefit of all cO'n
cerned, and the insured may claim as fQr a 
tQtal loss by. accounting to the insurer for. :the 
aIliount realized on the sale. There are other 
exceptions to 'the rule, but it is sufficient nQW 
to' say that we have found no case . in which 
the doct;rine of constructive tQtal . loss with
out aban<i'onment has been- admitted, where 
the injured vessel i":emained in specie and was 
brought to its home port by the insured. A 
well marked 'distinction ' between an actual 
and, a 'constructive tQtal .. loSs is 'therefore 
10und in ' this : · that in :·th� fQrmer no abandon.:.. 
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ment is necessary, while in the latter it is es
sential, unless the case be brought within 
some exception to' the rule requiring it. A 
partial loss is where an injury results to the 
vessel from a peril insured against. but where 
the loss is neither actually nor constructively 
totaL" Giobe I11s. Co. v. Sherlock, 25 Ohio 
st. 50, 64 ; Burt v. Insurance Co., 9 Hun (N. 
Y.) 383 ; Carr v. Insurance Co., 17 N. E. 369, 
109 N. Y. 504 ; Monroe Y. Insurance CQ., 52 F. 
777, 3 C. C. A. 2oo ; Murray v. Hatch, 6 Mass. 
465 ; Livermore v. Insurance Co., 1 Mass. 
264 ; Delaware, etc., Ins. CO'. v. Gossler, 96 
U. S. 645, 24 L. Ed. 863 ; Wallerstein v. In
surance CQ .. 3 Rob. (N. Y.) 528. 

-Constructive total loss. In marine insur
ance. This Gccurs where the loss 0'1' injury 
to the vessel insured does not amount to its 
total disappearance or destructiGn, but where, 
although the vessel still remains, the cost of 
repairing or recO'vering it would amQunt to 
more than its value when so repaired, and 
consequently the insured abandons it to the 
underwriters. See Insurance Co. v. Sugar 
Refining Co., 87 F. 491, 31 C. C. A. 65 ; St. 
Paul Fire & Marine Ins. Co. v. Beacham, 97 
A. 708, 709, 128 Md. 414, L. R. A. 1916F, 1168. 

TOT I D EM V E R B IS.  Lat. In so many words. 

T OT I ES QUOT I ES. Lat. As often as occa
sion shall arise. 

TOT I S  V I R I BUS. Lat. With all one's might 
or power ; with all his might ; very strenu
ously. 

TOTT ED. A good debt to the crown, i. e., a 
debt paid to the sheriff, to be by him paid 
over to' the king. Cowell ; MO'zley & ·Whitley. 

Totum p rrefertur u n icuiq ue parti. 3 Coke, 41. 
The whQle is preferable to any single part. 

T O U C H .  In insurance law. TO' stop at a 
. port. If there be liberty granted by the pO'l
icy to tonch, or to touch and stay, at an in-
termediate port on the passage, the better 
opinion now is that the insured may trade 
there, when consistent with the object and 
the furtherance of the adventure, by break
ing bulk, or by discharging and ' taking in car
gO', provided it produces nO' unnecessary de
lay, nor enhances nor varies the risk. 3 Kent. 
Comm. 314. 

T O U C H  A N D  STAY. Words frequently in-
. trO'duced in policies of insurance, giving the 
party insured the right to' stop and stay ' at 
certain designated points in the CQurse of the 
VQyage. A vessel whiCh has the power to 
tQuch and stay at a place in the course of the 
voyage ill ust confine herself strictly to the 
terms Gf the liberty so given ; for any attempt 
to' trade at such a port during such a stay, as, 
'by shipping or landing goods, will amount to 
a species of deviation which will discharge 
the ' underwriters, unless the ship have also 
liberty to trade as well as to' tGuch and .stay 
-at SUch a place ; l · l\!axsh.· Ins . . 2'lG. 
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TOUC H I NG A DEAD B ODY. It was an an:" 

cient superstitiO'n that ', the body O'f a mur

dered man WO'uld , bleed freshly when touched 

by his murderer. Hence, in old criminal law, 

this was resorted to' as a means O'f ascertain
ing the 'guilt O'r innocence O'f a perSO'n suspect
ed O'f the murder. 

T O U J O U RS ET U N CO RE PR I ST. L. Fr. Al
ways and still ready. This is the name O'f a 
plea of tend�r. 

T O U R  D'ECH E L LE. In French law. An 
easement consisting Qf the right to' rest lad
ders UPO'n the adjO'ining estate, when neces
sary in O'rder to' repair 8. party-wall O'r build
ings supported by it. 

AlsO' the vacant space surrO'unding a build
ing left unoccupied in O'rder to' facilitate its 
reparatiO'n when necessary. Merl. Repert. 

TOURN.  In Qld English law. A court O'f rec
ord, having criminal jurisdiction, in each 
CQunty, held before the sheriff, twice a year, 
in one place after anQther, following a certain 
circuit O'r rotatiQn. 

TO UT. Fr. All ; whole ; entirely. Tout 
temps prist, always ready. 

Tout ce que la loi  ne d'efend pas est perm is. 
Everything is permitted which is not forbid
,den by law. 

T O UT TEMPS P R I ST. L. Fr. Always ready. 
The-emphatic wO'rds O'f the O'ld plea of tender ; 
the defendant alleging that he has always 
been ready, and , still is ready, to discharge 
the debt. 3 Bl. Comm. 303 ; 2 Salk. S,22. 

TO UT U N  SO U N D. L. Fr. All one sound ; 
sounding the same ; idem sonans. 

Toute exception non surveillee tend a p rendre 
la place d u  p'rincipe. Every exception not 
watched tends to assume the place of the 
principle. 

TOWAGE. The act Qr service of tO'wing ships 
and vessels, usually by means of a small 
steamer called a "tug." That which is given 
for tQwing ships in rivers. 

Towage is the drawing a ship or barge along 
the water by another ship or bO'at, fastened 
to her, or by men or hO'rses, etc., on land. It 
is also money which is given by bargemen to 
the owner of ground next a river, where they 
tow a barge or other vessel. Jacob. And see 
Ryan Y. Hook, 34 Hun (N. Y.) 191 ; The Kinga
loch, 26 Eng. Law & Eg. 597 ; The Egypt (D. 
C.) 17 F. 370. 

TOWAGE SERV I C E. In admiralty law. A 
service rendered to a vess,el, by towing, for 
the mere purpose O'f expediting her voyage, 
without reference to any circumstances of 
danger. It is cO'nfined to vessels tha t have 
received no injury or damage. The Reward, 
1 W. Rob. 177 ; The Athenian (D. C.) 3 F. 249 ; 
McConnochin v. Kerr ' (D. C.) 9 F. 53 ; The 
PlymO'uth Rock (D. C.) 9 F. 41(; ; The Roan� 

hke (D. C�) 209 F. 114, l15 ;  Sniitli & SQns Co. 
v. ' Trexler Lumber ' Co. ·(C. C. A�) 216 F. '134, 
136 ; Saeramento Nav. CQ. v. Salz, 273 U. 8:. 
326, 47 S. ,Ct. 368, 369, 71 L. Ed. 663 ; The 
Kennebec (C. ' C. A.) 231 F . . 423, . 425 ; ,  The 
Mercer (C. C. A.) 297 F. 981, 984. 

TOWARD. The word has heen held to' mean 
not simply "to''' but to' include "about." Hud
son v. State, ' 6 Tex. App. 565, 32 Am. Rep. 
593. . Also, in a cour,se or line leading to, 
in the direction of; People v. Kreidler, 180 
Mich. 654, 147 N. W. 559, 560 ; State v. Cun
ningham, 107 Miss. 140, 65 So. 115, 117, 51 
L. R. A. (:N'. S.) 1179 ; State v. Trent, 122 Or. 
444, 25.9 P. 893, 898. 

TOWN. 
I n E nglish Law 

Originally, a vill Qr tithing ; but now a 
generic term, which comprehends under it 
the several species Qf cities, boroughs, and 
common towns. 1 Bl. Qomm. 114. 

'I n American Law 

A civil and political division of · a state, 
varying in extent and importance, but usually 
one of the divisions of a county. In the New 
England states, the town is the PO'litical unit, 
and is a municipal corporatiO'n. In some other 
states, where the county is the unit, the town 
is merely one of its subdivisions, but possesses 
some powers of local self-government. ' In still 
other states, such subdi.vi·sions of a county are 
called "townships," and "town" is the name of 
a village, borough, or smaller city. See Herr
man v. Guttenberg, 62 N, J. Law, 605, 43 A. 
703 ; Van Riper v. Parsons, 40 N. J. Law, 1 ;  
State v. Denny, 118 Ind. 449, 21 N. E. 274, 
4 L. R. A. 65 ; Sessions ' v. State, 115 Ga. 18, 
41 S. E. 259 ; Milford v. Godfrey, 1 Pick. 
(Mass.) 97 ; Enfield v. Jordan, 119 U. 8; 680, 7 
S. Ct. 358, 3Q L . . Ed. '523 ; ,  Rogers v. Galloway 
Female College, 64 Ark. 627, �4 S. W� 454, 39 
L. R. A. 636 ; Railway CO'. v. Oconto, 50 Wis. 
189, 6 N. · W. '007, 36 Am. Rep. 840 ; .  Lovejoy 
v. Foxcroft, 91 Me. 367, 40 A. 141 ; Bloom
field v. Charter Oak Bank, 121 U� S.: 121; 7 S. 
Ct. 865, 30 L. Ed. 923 ; Lynch v. Rutland, 66 
Vt. 570, 29 A. 1015 ; Short v. Town , of 
Orange, 161 N. Y. S. 466, 467, 175 App. p,lv. 
260; Town of New Haven v. Weston, 87 Vt. 
7, 86 A. 996, 999, 46 L. R. A. (N. S.) , 921 ; Ped
pIe v. Grover, 258, Ill. 124, 101 N. E, 216, 217, 
Ann. Cas. 1914B, 212 ; Wygant v. Hackensack 
Improvement Commission, 89 N. ' J. Law, 45;1, 
98 A. ' 477, 478 ;  People v. Van .Nuys Lighting 
Dist. of Los Angeles County, 173 Cal 792, 162 
P. 97, 98, Ann. Cas. 19·18D, 255 ; State v. 
Dale, 47 Mont. 227, 131 P. 670, 672, Ann . .  Cas. 
1914D, 227�; Davis v. Stewart, 54 Mont. 429, 
171 P. 281,  282 ; State v. City of Polytechnic 
(Tex. Civ. App.) 194 S. W. 1136, 1138 ; Guad� 
alupe County v. Poth (Tex. Civ. Aim.) 163 S. 
W; 1050, 1051 ; People v. Adams State Bank, 
272 Ill. 277, 111 N. E., 989, 99-1 ; , ln re Opin
ion .. of the Justices, 229 Mass. ()01, 119 N. E. 
778, 781. 



TOWN 

, The word "town" is quite commonly used 
as a generic term and as including both cities 
and villages. Village of Ashley v. Ashley 
Lumber Co., 40 N. D. 515, 16-9 N. , W. 87, 90 ;  
Decatur v. Auditor of City of Peabody, 251 
Mass. 82, 146 N. E. 360, 362 ; Plainfield-Union 
Water Co. v. Inhabitants of City of Plain
field, 84 N. J. Law, 634, 87 A. 448, 450. 

TOWN AGENT. Under the prohibitory 
liquor laws in force in some of the New Eng
land states a town agent is a person ap
pointed 'in each town to purchase intoxicat
ing liquors for the town and having . the ex
clusive right to sell the same for the per
mitted purposes, medical, ' mechanical, scien
tific, etc. He either receives a fixed salary 
or is permitted to make a small profit on his 
sales. The stock of liquors belongs to the 
town. and is bought with its money. See 
Black, Intox. Liq. §§ 204, 205. 

TOWN CAUSE. In English practice. A 
cause tried at the sittings for London and 
Middlesex. 3 Steph. Comm. 517. 

TOWN-CLERI<. In those states where .the 
town is the unit for local self-government, 
the town-clerk is a principal officer who keeps 
the records, issues calls for town-meetings, 
and pp.rforms generally the duties of a secre
tary to the political organization. See Sea
mons v. Fitts, 21 R. I. 236, 42 A. 86g. 

TOWN CO LLECTO R. One of the officers of 
a town charged with collecting the taxes as
sessed 'for town purposes. 

TOWN COMM I SSI O N ER. In some of the 
states where the town is the political unit the 
town commissioners constitute a board of 
administrative officers charged with the gen
eral management of the town's business. 

TOWN-CR I E R. An officer in a town whose 
business it is to make proclamations. 
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TOWN POU N D. A place of confinement 
maintained by a town for estrays. 

TOWN P U R POSE. When it is said that tax
ation by . a town, or the expenditure of the 
town's money, must be for town purposes, 
it is meant that the purposes must be public 
with respect to the town ; i. e., concern the 
welfare and advantage of the town as a 
whole. 

TOWN-RE EV E. The reeve or chief officer 
of a town. 

TOWN TAX. Such tax as a town may levy 
for its peculiar expenses ; as distinguished 
from a county or state tax. 

TOWN TREASURER. The treasurer of a 
town which is an organized municipal cor
poration. 

TOWNSH I P. I .  In surveys of the public 
land of the United States, a "township" is a 
division of territory six miles square, contain
ing thirty-six sections. . 

2. In some of the states, this is the name 
given to the civil and political subdivisions 
of a county. See Town, and Liberty Tp. v. 
Rock Island Tp., 44 Okl. 398, 144 P. 1025, 
1026 ; People v. Stewart, 281 Ill. 365, 118 
N. E. 55, 56 ; People v. Munising Tp., 213 
Mich. 629, 182 N. W . . 118, 119 ; State v. Bone 
Creek Tp., Butler County, 109 Neb. 202, 190 
N. W. 586, 587 ; City of .Hutchinson v. Reno 
County, 124 Kan. 149, 257 P. 750, 751. 

-

TOWNSH I P TRUSTEE. One of a board of 
officers to whom, in some states, affiairs of 
a township are intrusted. 

TOX I C. (Lat. toxi.a1.l.m; Gr. toxikon..) In 
medical jurisprudence. Poisonous ; having 
the character or producing the effects of a 
poison ; referable to a poison ; produced by 
or resulting from a poison. 

TOWN� ... HALL. The building maintained by -Toxic convulsions. Such as are caused by 
a town for town-meetings and the offices of the action of a poison on the nervous sys-
the municipal authorities. tem. 
TOWN-M EET I NG. Under the municipal -Toxic dementia. Weakness of mind or fee
organization of the New England states, the ble cerebral activity, approaching imbecility, 
town-m'eeting is a legal assembly of the quali� resulting from continued use or administra
fied voters of a town, held at stated intervals tion of slow poisons or of the more active 
or on call, for the purpose of electing town poisons in repeated small doses, as in cases 
officers, and of discussing and deciding on of lead poisoning and in some cases of ad
questions relating to . the public business, diction to such drugs as opium or alcohol. 
property, and expenses of the town. See In re 
Foley, 8 Misc. 57, 28 N. Y. S. 608 ;  Rail- -Tolxanemia. A condition of anemia (im-

road Co. v. Mallory, 101 Ill. 588 ; . Comstock poverishment or deficiency of :blood) result

v. Lincoln School Committee, 17 R. 1. 827, 24 ing from the action of certain toxic substances 
A. 145 ; Portland Water Co. v. Town of or agents. 
Portland, 97 Conn. 628, 118 A. 84: 86.; , In re -T,oxemia or toxicem ia. Blood�poisoning ; 
Opinion of , the Justices; 229 Mass. 601, 119 the condition of the system caused by the 
N. E. 77�', 781. 

. 
pr�sence of toxic agents in the circulation ; 

TOWN ORDER OR WARRANT. An- official including both 8epticemia and pvremia. 

direction in :writing by the auditing otficers -TD�lcosls. .A diseased state of the system 
of a tOIWn. , :directing 'the treasurer . :to pay a due to ' the' presence and action of any poi-
sum of money. 8011.; ' 7  
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TOX I CAL • .  Poisonous ; containing po-ison. I n  old· English Law ' 
. A measure of grain, containing twentyTOX I CANT. A poison ; a toxic agent ; any . four sheaves j a thrave. Spelman. substance capable of producing t�xicatlon or 

poisoning. TRACEA. In old English law. The track 

TOX I CATE. To poison. Not- used to de
scribe the act of one who administers a 
poison, but the action of the drug or poison 
itself. 

I ntoxication 

The state of being poisoned ; the condition 
produced by the administration or introduc
tion into the human system of a poison. This 
term is popularly used as equivalent to 
"drunkenness," which, however, is more ac
curately described as "alcoholic intoxication." 

Auto-intoxication 

Self-empoisonment from the absorption of 
the toxic products of internal metabolism, e. 
g., ptomaine poisoning. 

TOX I CO LOGY. The science of poisons ; that 
department of medical science which treats of 
poisons, their effect, their recognition, their 
antidotes, and generally of the diagnosis and 
therapeutics of poisoning. 

TOX I N. In its widest sense, this term may 
denote any poison or toxicant ; but as used 
in pathology and medical jurisprudence it 
signifies, in general, any diffusible alkaloidal 
substance (as, the ptomaines, abrin, brucin, 
or serpent venoms), and in particular the 
poisonous products of pathogenic (disease
producing) bacteria. 

Anti-Toxin 

A product of pathogenic bacteria which, in 
sufficient quantities, will neutralize the toxin 
or poisonous product of the same bacteria. 
In therapeutics, a preventive remedy (admin
istered . by inoculation) against the effect of 
certain kindS of toxins, venoms, and disease
germs, obtained from the blood of an animal 
which has previously been treated with re
peated minute injections of the particular 
poison or germ to be neutralized. 

Toxico m ania 

An excessive addiction to the use of toxic 
or poisonous drugs or other substances ; a 
form of mania or affective insanity charac
terized by an irresistible impulse to indul
gence in opium, cocaine, chloral, ' alcohol, etc. 

Toxi phobia. 

.M.orbid dread of being poisoned ; a form of 
insanity manifesting itself by an excessive 
and unfounded apprehension of death by poi
son. 

TRABES. Lat. 

I n  th'e Civil  Law 

A beam or rafter of a house. Calvin. 

or trace ' 
of a felon, by which he was pur

sued with the hue and cry ; a foot-step, hoof
print, or Wheel-track. Bract. fols. 116, 121b. 

TRAC I N G. A tracing is a mechanical copy 
or tac 8imile of an original, produced by fol
lowing its lines, with a pen or pencil, through 
a transparent medium, .called tracing paper. 
Chapman v. Ferry (O�. C.) 18 F. 540. 
TR'ACI{S. A term that may mean rails, or 
rails and cross-ties, or roadbed according to 
context. City of Bayonne v. Public Service 
Ry. Corporation, 98 N. J. Law, 255, 119 A. 9 ;' 
City of Durham v. Durham Public Service 
Co., 182 N. C. 333, 109 S. E. 40, 42 ; Woosley 
v. Wabash Ry. Co. (Mo. App.) 274 S. W. 871, 
874 ; Rowland v. City Council of City o� 
Augusta, 153 Ga. 763, 113 S. E. 2 ;  City of 
Dl!.yton v. South Covi�gton & C. St. Ry. Co., 
177 Ky. 202, 197 S. W. 670, 672, L. · R. A. 
1918B, 476, Ann. Cas. 1918E, 229. 

Dead Track 

A track having a switch to other tracks 
at one end only with a bumper at the other 
end. Hoyer v. Central R. Co. of New Jersey 
(C. O. A.) 255 F. 493, 494. 

Track Delivery Shipments 

Carload shipments, as distinguished from 
ordinary freight unloaded from the cars, . 
known as a "drop shipment" delivery. Bo
shell v. Receivers of St. Louis & S. F. R. Co., 
200 Ala. 366, 76 So. 282, 284. 
T RACT. A lot, piece or parcel of land, of 
greater or less size, the term not import
ing, in itself, any precise L.imension. See 
Edwards v. Derrickson, 28 N. J. Law, 45 ; 
Schofield v. Harrison Land & Mining Co. (Mo. 
Sup.) 187 S. W. 61, 64 ; Smith v. Heyward, 115 
S. C. 145, 105 S. E. 275, 279. 

A "tract of land," as generally understood, 
is much more extensive in area than the 
ordinary town or city lot, and may be used 
for the usual agricultural 'or other rural pur
poses. Young v. Shriver, 5fi Cal. App. 653, 
206 P. 99, 101 ; Johnson v. Benbow, 93 Fla. 
124, 111 So. 504, 506. 

As applied to a mineral location the word 
"tract" implies a surface location. Whildin 
v. Maryland Gold Quartz Mining Co., 33 Cal. 
App. 270, 164 P. 908, 910. 

To constitute single tract of land so that exercise 
of servitude such as right to mine oil, gas

' 
and 

other minerals will preserve servitude as to the 
whole tract, it must be so situated that one ma.y 
pass from one part to another without passing over 
lands of another, and two sections do not constitute 
single tract because southwest point of one is north
east point of the other. Lee. v. Giaque, 154 La. 491, 
97 So. 669, 670. 

Tractent fabriUa tabri. Let smiths perform 
the work oOf smiths. 3 Co. Epist. 



-ntADAS IN BALLIUM 

T RADAS I N  BALLI U M .  You deliver to bail. 
II). pld E.ngIish practice. The name of a 
writ which might be ' issued in , behalf of a 
party who, upon the writ de odio et atia, had 
been fOUIid to. have been maliciously accused 
of a crime, commanding the sheriff that, if 
the prisoner found twelve good and lawful 
men of the county who would be main
pernors for him, he should deliver bim in 
bait to those twelve, until the next assize. 
Bract. fol. 123. ;  1 Reeve, Eng. Law, 252. 

T RADE. The act or business ' of exchang
ing commodities by barter ; or the business 
or.buYing and selling for money ; traffic ; bar
ter. Webster ; May v. Sloan, 101 U. S. 237, 
25 L. Ed. 797 ; U. S. v. Cassidy (D. C.) 67 
F. 841 ; Queen Ins. Co. v . .  State, 86 Tex. 
250, 24 S. W. 397, 22 L. R. A. 483 ; National 
League of Professional Baseball Clubs v. F�d
eral : Ba'Seball Club of Baltimore, 269 F. 681, 
�84, 50 App. D. C. 165 ; State v. Deckebach, 
113 Ohio St. 347, 149 N. E. 194, 196. 

The business which a person has . learned 
and " which he carries on for procuring suh
sistence, or for profit ; occupation or em
ployment, particularly mechanical employ
ment ; distinguished from the liberal arts and 
learned professions, and from agriculture. 
Webster ; Woodfield v. Colzey, 47 Ga. 124 ; 
People v. Warden of City Prison, 144 N. Y. 
529, 39 N. E. 686, 27 L. R. A. 718 ; In re 
Stone Cutters' Ass'n, 23 Pa. Co. Ct. R. 520 ; 
Polhemus v. De Lisle, 98 N. J. Eq. 256, 130 A. 
618, 622 ; Detroit Taxicab & Transfer Co. 
.V'. Callahan (C. C. A.) 1 F.(2d) 911, 912. 

Traffic ; commerce, exchange of goods for 
other goods, or for money. All wholesale 
trade, all buying in order to sell again by 
wholesale, may be reduced to three sorts : 
The · home trade, the forei'gn trade of con
sumption, and the carrying trade. 2 Smith, 
Wealth Nat. b. 2, 'c. 5. 

The word "trade" originally meant a track or 

course. Hence it came to mean a way of life, busi
ness, or occupation, and eSJ)€cially a handicraft by 

which one earns a livelihood, or a mercantile busi
ness, as opposed to the liberal arts or professions. 
A still further development makes the word synony
mous with commerce. Spence v. J ohnson, 142 Ga. 
�67, 82 S. E. 646, 648, Ann. Cas. 1916A, 1195 ; Metro
politan Opera Co. v. Hammerstein, .. 147 N. Y. S. 532, 
534, 162 App. Div. 691. 

T RAD E ACCEPTAN C E. A form of obliga
tion defined in the regulations of the Federal 
Reserve Board as a draft or bill of exchange 
dra wn by the seller .  on purchaser of goods 
sold, and accepted by such purchaser. Atter
bury v . . Bank of Washington Heights of City 
of New York, 241 N. Y. 231, 149 N. E. 841, 
843. 

TRADE AND C O M M E RC E. The words 
"trade" and "Commerce;" : when used in 
jUxtaposition- impart to each other enlarged 
signification, so as t·o include practically every 
b�sines� OC,cm�aUon carried 'on for subsisten�, ' 
or profit, and into which the. elements o( 
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bargain and sale, bar�er, exchange, or traf
fic, enter. State v. Tagami, 195 Cal. 522, 234 
P. 102, 105. 

T RADE COMM I SS I O N ,  F E D E RAL. An act 
of congress was passed September 26, 1914, 
creating a Federal Trade Commission, co�
posed of five commissioners appointed by the 
President with the advice and consent of the 
Senate. The act provide'S : "That unfair 
methods of competition in commerce are 
hereby declared unlawful," and the commis-
8ion is "directed to prevent persons, partner� 
ships or corporations, except banks, and com':' 
mon carriers subject to the acts to regulate 
commerce, from using unfair methods of com
petition in commerce." 

TRADE D O LLA R. A silver coin of the Unit
ed States, of the weight of four hundred and 
twenty grains, troy. Rev. St. U. S. § 3513. 

T RAD E F I XT U RES. See Fixtures. 

T RADE-MA RI<. A distinctive mark, motto, 
device, or emblem, which a manufacturer 
stamps, prints, or otherwise affixes to the 
goodS he produces, so that they may be iden
tified in the market, and their origin be 
vouched for. See Trade-Mark Cases, 100 U. 
S. 87, 25 L. Ed. 550 ; Moorman v. Hoge, 17 
Fed. Cas. 715 ; Solis Cigar Co. v. Pozo, 16 
Colo. 388, 26 P. 556, 25 Am. St. Rep. 279 ; 
State v. Bishop, 128 Mo. 373, 31 S. W. 9, 29 
L. R. A. 200, 49 Am. St. Rep. 569 ; Royal 
Baking Powder Go. v. Raymond (C. C.) 70 
]'. 380 ; Hegeman & Co. v. Hegeman, 8 Daly 
(N. Y.) 1. Beech-Nut Packing Co. v. P. Loril
lard Co., 47 S. Ct. 481, 482, 273 U. S. 629, 71 
L. Ed. 810. Buffalo Rubber Mfg. Co. v. 
Batavia Rubber Co., 153 N. Y. S. 779, 783, 
90 Misc. Rep. 418. Iowa Auto Market v. 
Auto Market & Exchange, 197 Iowa, 420, 197 
N. W. 321, 322. 

Generally speaking, a "trade-mark" is ap
plicable to a vendible commodity, to which it 
is affixed, and a "trade-name" to a business 
and its good will. American Steel Foundries 
v. Robertson, 46 S. Ct. 160, 162, 269 U. S. 
372, 70 L. Ed. 317. 

TRADE-MARKS REG I STRAT I O N  ACT, 
1 875. ThiS' is the statute 38 & 39 Vict. c. 91, 
amended by the acts of 1876 and 1877. It 
provides for the establishment of a register 
of trade-marks under the superintendence 
Of the commissioners of patents, and for the 
registration of trade-marks as belonging to 
particular claf:5es of goods, and for their 
a�signment in connection �ith the good-win 
of the business · in which they are used. 
Sweet. 

TRA D E-NAM E. A name used in trade to 
designate a particular business of certain in
dividuals considered somewhat as an entity, 
or the place at ,which a business is located, 
or of a class of goods, but which is not a 
technical trade�mark' either because nQt ap
plied ()r- affixed to goods sent into the markcet 



1745 

or because not capable of exclusive appro- ' 
priation by a:n�ne as a trade-mark. "Trade
names" may, or may not, be exclusive. Non
exclusive ·'trade-names" are names that are 
publici , juris in their primary sense, but 
which in a secondary sense have come to be 
understood as indicating the goods or busi
ness of a particular trader. "Trade-names" 
are acquired by adoption and user and belong 
to one who first used them and gave them a 
value. St. Louis Independent Packing Co. v. 
Houston (C. C. A.) 215 F. 553, 560 ; Hartzler 
v. Goshen Churn & Ladder Co., 55 Ind. App. 
455, 104 N. E. 34, 37. 

A name which by user and reputation has 
acquired the property of indicating that a 
certain trade or occupation is carried on by 
a particUlar person. Seb. Trade-Marks, 37. 
Sweet. 

T RADE-SECRET. A plan or process, tool, 
mechanism, or compound known only to its 
owner and those of his employees to whom it 
is necessary to confide it. Victor Chemical 
Works v. Iliff, 299 Ill. 532, 132 N. E. 806, 811 ; 
Cameron Mach. Co. v. Samuel M. Langston 
Co. (N. J. Ch.) 115 A. 212, 214 ;  Progress 
Laundry Co. v. Hamilton, 208 Ky. 348, 270 
S. W. 834, 835. A secret formula or process 
not patented, but known only to certain indi
viduals using it in compounding some article 
of trade having a commercial value. Glucol 
Mfg. Co. v. Shulist, 239 Mich. 70, 214 N. W. 
152, 153 ; D. S. ex reI. Norwegian Nitrogen 
Products Co. v. D. S. Tariff Commission, 6 
F.(2d) 491, 495, 55 App. D. C. 366. 

T RADE U N I O N. A combination or associa
tion of m�n employed in the same trade, (usu
ally a manual or mechanical trade,) united 
for the purpose of regulating the customs 
and standards of their trade, fixing prices 
or hours of labor, influencing the relations of 
employer and employed, enlarging or main
taining their rights and privileges, and other 
similar objects. 

T RADE-U N I O N  ACT. The statute 34 & 35 
Vict. c. 31, passed in 1871, for the purpose of 
giving legal recognition to trade unions, is 
known as the "trade-union act," or "trade
union funds protection act." It provides that 
the members of a trade union shall not be 
prosecuted for conspiracy -merely by reason 
that the rules of such union are in restraint 
of trade ; and that the agreements of trade 
' unions: shall not on that account be void or 
voidable. Provisions are also made with ref
erence to the registration and registered of
fices of trade unions, an� other purposes con
nected therewith. Mozley & Whitley. 

TRADITIO 

from his dealings. 2 Kent, Comm. 389 ; State 
T. Chabourn" 80 N. C. 481, 30 Am. Rep. 94 ; 
In re New York & W. Water Co. (D. ' C.) 98 
F. 711 ; Morris v. Clifton Forge Grocery Co. ; 
46 W. Va. 197, 32 S. E. 997 ; Harris v. Na
tional Surety Co., 258 Mass. 353, 155 N. E. 
10, 11 ; Merchants' & Farmers' Bank v. 
Schaaf, 108 Miss. 121, 66 So. 402, 403. 

T RADESMAN. In England, a shopkeeper ; 
in the Dnited States, a mechanic or artificer 
of any kind, whose livelihood depends on the 
labor of his hands ; Richie v. McCauley, 4 
Pa. 472. 

T RA D I C I O N .  Span. In Spanish law. De
livery. White. New Recop. b. 2, tit. 2, c. 9. 

T RAD I N G.  Engaging in trade, (q. 'V. ;) pur
suing the business or occupation of trade or 
of a trader. 

T RAD I NG CORPORAT I O N .  See Corpora
tion. 

T RAD I N G PA RT N ERSH I P. A finn the na
ture of whose business, according to the usu
al modes of conducting it, imports the neces
sity of buying and selling. Dowling v. Na
tional Exch. Bank, 145 D .• S. 512, 12 S. Ct. 
928, 36 L. Ed. 795 ; Schumacher v. Sumner 
Telephone Co.; 161 Iowa, 326. 142 N. W. 10.34, 
1036, Ann. Cas. 1916A, 201 ; Maasdam v. 
Blokland, 123 Or. 128, 261 P. 66, 68. 

T RAD I N G STAM PS. The name for a meth
od of conducting some kinds of retail busi
ness which consists of an agreement between 
a number of merchants and a corporation 
that the latter shall print the names of the 
former in its subscribers' dictionary and cir
culate a number of copies of the hook. and 
that the merchants shall purchase of the cor
poration a number of so-called trading 
stamps, to be given to purchasers with their 
purchases, and by them preserved and pasted 
in the books aforesaid until a certain number 
have been secured, when they shall be pre
sented to the corporation in exchange for the 
choice of certain articles kept in · stock by the 
corporation. Lansburgh v. D. of Col. ,  11 App. 
D. C. 512. 

T RAD I NG VOYAGE. One which contem
plates the touching and stopping of the ves
sel at various ports for the purpose of traf
fic or sale and purchase or exchange of com
modities on account of the owners and ship
pers, rather than the transportation of cargo 
between terminal points, which is called a 
"freighting voyage." See Brown v. Jones, 4 
Fed. Cas. 406. 

- T RADE U SAGE. The usage or customs com- TRAD I T I O. Lat. In the civil law. Deliv

monly observed by persons conversant in, or ery ; transfer of possession ; a derivative 

connected with, a particular trade. mode of acquiring, by which the owner 'Of 
a corporeal thing, having the right and the 

T RADER. A person engaged in trade ; one will of aliening it, transfers it for a lawful 
whose business is to buy and sell merchan- consideration to the receiver. Heinecc. Elem. 
dise, or any class of goods, deriving a profit lib. 2, tit. 1, § 380. 
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TltADITIO 

Quasi Traditio 

A supposed o.r implied delivery of property 
from one to. another. Thus, if the purchaser 
of an article was already in possession o.f it 
before the sale, his continuing in possessio.n 
is considered as equivalent to. a fresh deliv
ery of it, delivery being one of the necessary 
elements of a sale ; in other words, a quasi 
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T RA F F I C. Co.mmerce ; trade ; sale 0.1' ex
change of merchandise, bills, money, and the 
like. The passing of goods or commodities 
from one person to another for an equivalent 
in goods or money ; Senior v. Ratterman, 44 
Ohio St. 673, 11 N. E. 321 ; People v. Horan, 
293 Ill. 314, 127 N. E. 673, 674 ; People v. 
DunfQrd, 207 N. Y. 17, 100 N. E. 433, 434 ; 
Fine v. Moran, 74 Fla. 417, 77 SQ. 533, 538 ; traditio is predicated. 

_ Bruno. v. U. S. (C. C. A.) 289 F. 649, 655. 
Traditio Brevi Man u 

A species of constructive o.r implied deliv
ery. When he who already holds posses
sion of a thing in another's name agrees with 
that other that thenceforth he ,shall possess iit 
in his own name, in this case ' a delivery and 
redelivery are not necessary. Mackeld. Rom. 
Law, § 284. 

Traditio Clavi u m  

Traffic includes the ordinary uses o f  the 
streets and highways by travelers. Stewart 
v. Hugh Nawn Oontracting Co., 22'3 Mass. 525, 
112 N. E. 218, 219 ; Withey v. Fowler Co., 
164 Iowa, 377, 145 N. W. 923, 927. 

T RA F F I C  BALA NCES. Balances of moneys 
collected in payment fQr the transportation 
of passengers and freight. Chicago & '  A. R. 
Co. v. United States & Mexican Trust 00.. (C. 
C. A.) 225 F. 940, 946. Delivery of kE'Ys ; a symbolical kind Qf 

delivery, by which the ownership of merchan
dise in a warehouse might be transferred to. a T RA H ENS. Lat. In French law. The 

buyer. Inst. 2, 1, 44. drawer of a bill. Story, BillS, § 12 note. 

Traditio Longa Manu 

A species of  delivery which takes place 
where the transferor places the article in the 
hands of the transferee, or, on his order, de
livers it at his hQuse. Mackeld. Rom. Law, § 
284. 

Traditio  Rei 

Delivery of the thing. See 5 Maule & S. 82. 

Traditio loqui  facit chartam. Delivery makes 
a deed speak. 5 Coke, 1a. Delivery gives 
effect to the words of a deed. Id. 

Traditio n ih i l  ampl ius  transferre debet vel po
test, ad eum qui accipit, quam est apud eum qu i  
tradit. Delivery Qught to, and can, transfer 
nothing more to him who receives than is 
with him who delivers. Dig. 41, 1, 20, pro 

T RAD I T I O N. Delivery. A close translation 
or formatiQn from the Latin "traditio." 2 Bl. 
Comm. 307. 

The tradition or delivery is the transfer
ring of the thing sold into the power and pos
session of the buyer. Civ. Code La. art. 2477. 

In the rule respecting the admission of tra
dition or general reputation to prove bound
aries, questions o.f pedigree, etc., this word 
means knowledge o.r belief derived from the 
statements or declarations of contemporary 
witnesses and handed down orally through a 
considerable period of time. See Westfelt V. 
Adams, 131 ,N. C. 379, 42 S. E. 823 ; In re 
Hurlburt's Estate, 68 Vt. 366, 35 A. 77, 35 
L. R. A. 794. 

T RA D I T O R. In o.ld Engiish law. A traitor ; 
o.Ile guilty o.f high treaso.n. Fleta, ,lib. 1, c. 21, 

. ,  . -

T RAI L-BASTO N .  Justices of trail-baston 
were justices appointed by King Edward I., 
during his absence ' in the Scotch and French 
wars, about the year 1305. They were so. 
styled, says Hollingshed, for trailing o.r draw
ing the staff of justi-ce. Their , office was to. 
make inquisition, thro.ughout the kingdQm, of 
all officers and o.thers, touching extortion, 
bribery, and such like grievances, of intrud
ers into other men's lands, barrators, robbers, 
breakers of the peace, and divers other of
fender.s. Co.well ; Tomlins. 

TRAI LER. A separate vehicle, not driven or 
propelled by its own power, but drawn by 
some independent power ; a semi-trailer is a 
separate vehicle which is not driven or pro
pelled by its own power, but, which, to be 
useful, must be attached to and become a part 
of another vehicle, and then loses its identity 
as a separate vehicle. Leamon V. State, 17 
Ohio App. 323, 326. 

TRA I N . Several cars coupled together and 
moved on a railroad by a locomotive. Mochel 
v. Iowa State Traveling Men's Ass'n, 203 
Iowa, 623, 213 N. "V. 259, 2tiO, 51 A. L. R. 1327 ; 
Chkago, B. & Q. R. Co.. v. United States (C. 
o. A.) 211 Jj'. 12, 18. 

Within the safety appliance act, it is one 
aggl;eg.il'tion of cars drawn by the same en- : 
gjne. If the engine is changed then there is 
a different train ; U. S. V .  Boston & M. R. 
Co. (D. C.) 168 F. 148. 

TRAI N WRECI{. These words, in an acd
dent insurance policy, mean either total o.r 
partial destruction of the train. The smash
ing in of a , 'portiQn of a passenger car is a .  
"train wreck," th()ugh the car is I).ot derailed, 
and the train soo.n ' continues 'under its o.wn 

TRAD ITUR I N  BALL I U M  • .  In old, practice� power� M:ocher v .. Iowa State'Traveliilg Men's ' 
Is delivered to bail. ' : 'Emphatic , wo.rds 'of the' Ass'n; 200 Iowa, 623, 213 N,; W. 259i 261; 51: 
old Latin bail-piece. 1 Salk; 105. ' , , '£ :L;: ,R.: :1S27., ' 

. 
' .:' ,  

' 
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TRAJ N BAN pS. The mUiUa ; tlle >;part of a .TRANSACT ION. 
community trained to martial exercises� I n the Civil Law 

TRA I ST I S. In old Scotch law. A roll con
taining the particular dittay taken up upon 
malefactors, which, with the porteous, is de
livered by the justice clerk to the coroner, to 
the effect that the persons whose names are 
contained in the porteous may be attached, 
conform to the dittay contained in the trais
tis. So called, because committed to the 
traist, [trust,] faith, and credit of the clerks 
and coroner. Skene ; ,  Burrill. 

TRA I TOR.  One who, being trusted, betrays ; 
one guilty of treason, (q. v.) Vulcan Detinning 
Co. v. St. Clair, 315 Ill. 140, 145 N. E. 657, 
659. 

T RA I TO RO US,LY. In criminal pleading. An 
essential word in indictments for treason. 
The offense must be laid to have been com
mitted traitorously. Whart. Crim. Law, 100. 

T RAJ ECT I T I A  P ECU N I A. A loan to a ship
per to be repaid only in case of a successful 
voyage. The lender could charge an extraor
dinary rate of interest, nauticum fcenus. 
Holland, Jurispr. 250. 

TRAJ ECTI T I US. Lat. In the civil law. 
Sent across the sea. 

T RAM M ER. A mine laborer shoveling the 
ore or dirt as it is mined or thrown down into 
tram cars. Mesich y. Tamarack Mining Co., 
184 Mich. 363, 151 N. W. 564, 566. 

T RAMP. One who roams about from place to 
place, begging or living without labor or visi
ble means of support ; a vagrant. See State 
v. Hogan, 63 Ohio St. 202, 58 N. E. 572, 52 L. 
R. A. 863, 81 Am. St. Rep. 626 ; Miller v. State, 
73 Ind. 92 ; Railway Co. v. Boyle, 115 Ga. 836, 
42 S. E. 242, 59 L. R. A. 104. 

TRANSACT. In Scotch law. To compound. 
Amb. 185. 

In common parlance, equivalent to "carry 
on," when used with reference to business. 
Territory v. Harris, 8 Mont. 140, 19 P. 286 ; 
In re Wellings' Estate, 192 Cal. 506, 221 P. 
628, 631. 

T RANSACT I N G  BUS I N ESS. Doing or per
forming series of acts occupying time, atten
tion, and labor of men for p�rpose of liveli
hood, profit or pleasure. Pauline Oil & Gas 
Co. 'V. Mutual Tank Line Co., 118 Okl. 111, 246 
P. 851, 852. 

TRANSACT I O. Lat. In the civil law. The 
settlement of a suit or matter in controversy, 
by the litigating parties, between themselves, 
without referring it to arbitration. Hallifax, 
Civil Law, b. 3, c. 8, no. 14. An agreement by 
which a suit, either pending or about to be 
commenced, was forborne or discontinued on 
certain terms. Calvin. 

An agreement between two or more per
sons, who, for preventing or putting an end 
to a lawsuit, adjust their differences by mu
tual consent, in the manner which they agree 
on. This contract must be reduced into writ
ing. eiv. Code La. art. 3071. 

I n  Co m mon Law 

Whatever may be done by one person which 
affects another's rights, and out of which a 
cause of action may arise. Scarborough v. 
Smith, 18 Kan. 400. 

"Transaction" is a broader term than "con
tr3!ct." A contract 1s a transaction, but a 
transaction is not necessarily a contract. See 
Ter Kuile v. Marsland, 81 Hun, 420, 31 N. Y. 
S. 5 ;  Xenia Branch Bank v. Lee, 7 Abb. Prac. 
(N. Y.) 372 ; Roberts v. Donovan, 70 Cal. 113, 
11 P. 599. The term is comprehensive of 
many occurrences, depending not so much on 
their immediateness of connection as on their 
logical relationship. Moore v. New York Cot
ton Exchange, 2-70 U. S. 593, 46 S. Ct. 367, 371, 
70 L. Ed. 750, 45 A. L. R. 1370. 

I n Code Practice 

"Transaction," as used in statutes permit
ting cause of action arising out of transaction 
set forth in complaint to be foundation of 
counterclaim, properly embraces that com
bination of acts and events, whether in nature 
of contract or tort, out of which a legal right 
springs, or upon which a: legal obligation is 
predicated. Haut v. Gunderson, 54 N. D. 826, 
211 N. W. 982, 983 ; Southeastern Life Ins. 
Co. v. Palmer, 120 S. O. 490, 113 S. E. 310, 
311 ; Scott v. Waggoner, 48 Mont. 536, 139 
P. 454, 456, L. R. A. 1916C, 491. Transaction 
includes all the facts and circumstances out 
of which the injury arose, Barnard v. 
Weaver (Mo. App.) 224 S. W. 152, 153 ; or the 
e

'
ntire series of acts and conduct of the parties 

in the business or proceeding between them 
which forms the basis of their agreement. 
Mulcahy v. Duggan, ' 67 Mont. 9, 214 P. 1106, 
1108. 

I n  Evidence 

A "transaction" between a witness and a 
decedent, within statutory proviSions exclud
ing evidence of such transactions, embraces 
every variety of affairs which can form the 
subject of negotiations,' interviews, or actions 
between two persons, and includes every 
method by which one person can derive im
pressions or information from the conduct, 
condition, or language of another. Kentucky 
Utilities Co. v. McCarty's Adm'r, 169 Ky. 3S, 
183 S. W. 237, 239 ; Bright v. Virginia & Gold 
Hill Water Co. (C. C. A.) 270 F. 410, 413 ; 
Madero v. Calzado (Tex. Civ. App.) 281 S. W. 
328, 331. 

TRA.NSC R I PT. An official copy of certain 
proceedings in a court. Thus, any person in
terested in a judgment or other record of a 



TltANSORIPT OF REOORD 

court can obtain a transcript of it. U. S. v. 

Gaussen, 19 ·Wall. 212, 22 L. Ed. 41 ; State 
v. Board of Equalization, 7 Nev. 95 ; Hastings 
School Dist. v. Caldwell, 16 Neb. 68, 19 N. 
W. 634 ; Dearborn v. Patton, 4 Or. 61. 

T RANSC R I PT OF RECORD.  The printed 
record as made up in each case for the su
preme court of the United States is so called ; 
also in the Circuit Court of Appeals. If a nec
essary part has been omitted and is subse
quently presented to the appellate court, duly 
certified, it may be made part of the record 
by direct order. Jurisdiction attaches upon 
the filing in the court above of the writ of 
error and is not defeated b,- irregularity in 
the tran.script or its certification ; Burnham 
v. R. Co., 87 F. 168, 30 C. C. A. 594. 

T RA.NSC R I PTI O PED I S  F I N I S LEVAT I 
M I TTENDO I N  CANCELLAR I U M. A writ 
which certified the foot of a fine levied before 
justices in eyre, etc., into the chancery. Reg. 
Orig. 669. 
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the transfer. Rea v. Heiner (D. C.) 6. F.(2d) 
389, 392. 

-Tr'ansfer tax. A tax upon the passing of the 
title to property or a valuable interest there
in out of or from the estate of a decedent, by 
inheritance, devise, or bequest. See In re 
Hoffman's Estate, 143 N. Y. 327, 38 N. E. 
311 ; In re Gould's Estate, 156 N. Y. 423, 51 
N. E. 287 ; In re Brez's Estate, 172 N. Y. 609, 
64 N. E. 958. Sometimes also applied to a 
tax on the transfer of property, particularly ' 
of an incorporeal nature, such as bonds or 
shares of stock, between living persons. 

T RANSFERA B LE.  A term used in a quasi 
legal sense, to indicate that the character of 
assignability or negotiability attaches to the 
particular instrument, or that it may pass 
from hand to hand, carrying all rights of the 
original holder. The words "not transfera
ble" are sometimes printed upon a ticket, re
ceipt, or bill of lading, to show that the same 
will not be good in the hands of any person 
other than the one to whom first issued. 

T RANSCR I PT I O  RECOGN I T I O N I S FACTfE 
CO RA,M J UST I C I AR I I S I T I N ERANTI B U S, T RANSF E R E E. He to whom a transfer is 

Etc. An old writ to certify a cognizance tak- made. Kramer v. Spradlin, 148 Ga. 805, 98 

en by justices in eyre. Reg. Orig. 152. S. E. 487, 488. 

T RANSFER, v. To carry or pass over ; to 
pass a thing over to another ; to convey. 

T RANSFER, n. The passing of a thing or 
of property from one person to another ; 
alienation ; conveyance. 2 Bl. Comm. 294. 

An act of the parties, or of the law, by 
which the title to property is conveyed fronl 
one person to another. Oiv. Code Cal. § 
1039. And see Pearre v. Hawkins, 62 Tex. 
437 ; Innerarity v. Mims, 1 Ala. 669 ; Sands v. 
Hill, 55 N. Y. 18 ; Pirie v. Chicago Title & 
Trust Co., 182 U. S. 438, 21 S. Ct. 906, 45 L. 
Ed. 1171 ; In re Stewart's Estate, 174 Oal. 
547, 163 P. 902 ; W. T. Rawleigh Co. v. Mc
Coy, 96 Or. 474, 190 P. 311, 312 ; Elwood v. 
State Soldiers' Compensation Board, 117 Kan. 
753, 232 P. , 1049 ; Wallach v. Stein, 103 N. J. 
Law, 470, 136 A. 209, 210. 

I n Proced ure 

"Transfer" is applied to an action or other 
proceeding, when it is taken from the juris
diction of one court or judge, and placed 
under that of another. 

I n  General 

-Transfer of a cause. The removal of a 
cause from the jurisdiction of one court or 
judge to another by lawful authority. 

T RANS FE RENCE. In Scotch law. The pro
ceeding to be taken upon the death of one 
of the parties to a pending suit, whereby the 
action is transferred or continued, in its then 
condition, from the decedent to his representa
tives. Transference is either active or pas
srve ; the former, . when it is  the pursuer 
(plaintiff) who dies ; the latter, upon the 
death of the defender. E,rsk. Inst. 4, �, 60. 

The transferring of a legacy from the per
son to whom it was originally given to an
other ; this is a species of ademption, but the 
latter is the more general term, and includes 
cases not covered by the former. 

T RA NSFERROR.  One who makes a trans
fer. 

Transferu ntur dominia sine titu lo et traditione, 
per usucaptionem,  soi l ,  p er l ongam conti nuam et 
p·acificam possessionem. Co. Litt. 113. Rights 
of dominion are transferred without title 
or delivery, by usucaption, to-wit, long and 
quiet possession. 

T RANSFRETAT I O. Lat. In old English 
law. A crossing of the strait, [of Dover ; ]  a 
passing or sailing over from England to 
France. The royal passages or voyages to 
Gascony, Brittany, and other parts of France 
were so called, and time was sometimes com
puted fr,om them. 

-Transfer in oontemplation of death. A T RANSGRESS I O.  In old English law. A 
transfer made under a present apprehension violation of law. Also trespass ; the action 
on the part of the transferor, from . some ex- of trespass. 
isting bodily or mental condition or impending 
peril, creating a reasonable fear that death Transgr�ssio est cu m modus non servatur nee 
is near ·a.t hand . .  This apprehension must be m'ensura', debit enim qulllbet hi suo facto mod u m  
direct arid: animating and the only cauSe of habere et mensuram. Co. Litt. 37. Transgres-
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sion is wheb. neither mode nor measure is pre
served, for every one in his act ought to have 
a mode and measure. 

TRANSG RESS I O NE. In old English law. 
A writ or action of trespass. 

Transgressione m ulti pUcata, crescat poonre in
f1ictio. When . transgression is  multiplied, let 
the infliction of punishment be increased . •  2 
Inst. 479. 

T RANSGRESS I V E  TRUST. See Trust. 

TRANSH I P M ENT. In maritime law. The 
act of taking the cargo out of one ship and 
louding it in another. 

TRANSI E NT. 

I n  Poor- Laws 

A "transient person" is not exactly a per
son on a journey from one known place to 
another, but rather a wanderer ever on the 
tramp. Middlebury v. Waltham, 6 Vt. 203 ; 
Londonderry v. Landgrove, 66 Vt. 264, 29 A. 
256. 

I n  Span ish law 

A "transient foreigner" is one who visits 
the country, without the intention of remain
ing. Yates v. lams. 10 Tex. 170. 

TRANS I ENT M E RCHANT. A merchant who 
engages in the vending or sale of merchan
dise at any place in the state temporarily, and 
who does not intend to become, and does not 
become, a permanent merchant of such place. 
State v. Fleming, 24 N. D. 593, 140 N. W. ,674. 

T RAN S I R E, v. Lat. To go, or pass over ; 
to pass from one thing, person, or place to an
other. 

T RANSI  RE,  n. In English law. A warrant 
or permit for the custom-house to let goods 
pass. ' 

T RANS IT.  An act or process of moving or 
causing to pass from one place to another. 
Underwood v. Globe Indemnity Co., 216 N. Y. 
S. 109, 111, 217 App. Div. 63 ; Koshland v. 
Columbia Ins. Co., 237 Mass. 467, 130 N. E. 
41, 45. "TransW' is said to include, not only 
carriage' of goods · to destination, but delivery 
there according to the terms of the contract. 
In re J. F. Growe Const. Co. (D. C.) , 256 F. 
907, 918. 

Transit in rem judicatam. ' It passes into a 
matter adjudged ; it becomes converted into 
a re,8 judicata or judgment. A contract upon 
which a judgment is obtained is said to pass 
in 1'em judi-catam . United States v. Cush
man, 2 Sumn. 436, Fed. Cas. No. 14,908 ; 3 
East, 251 ; Robertson v. Smith, 18 Johns. 
(N. Y.) 480, 9 Am. Dec. 227. 

Transit terra cu m one're. Land passes subject 
to · any burden affecting it. Co. Litt. 231a ; 
Broom, Max. 495, 706. 

TlLANSPOB.'rATION 

TRANSITIVE COVENANT. See Covenant. 

TRANSITORY� Passing from place to place ; 
that may pass or be changed from one place 
to another ; , the opposite of "local." See "Ac
tion." 

T RAN S I T U S. Lat. ,Pas,sage from one place 
to another ; transit. In , tran8Uu, on the pas
sage, transit, or way. 2 Kent, Comm. 543. 

TRANSLADO. Span. A
, 

transcript. 

TRANSLAT I O N. The reproduction in one 
language of a book, document, or speech in 
another language� 

The transfer of property ; but in this sense 
it is seldom used. , 2 Bl. Comm. 294. 

I n Ecclesiastical Law 
As applied to a bishop, the term denotes his 

removal from one diocese to another. 

T RANSLAT I T I U M  E D I CT U M .  Lat. In Ro
man law. The prretor, on his accession to 
office, did not usually publish an entirely new 
edict, but retained the whole or a part of that 
promulgated by his predecessor, as being of 
an approved or permanently useful charac
ter. The portion thus repeated or handed 
down from year to year was called the "edic
tum tl'an8latiti-wn,." See 1\Iackeld. Hom. Law, 
§ ' 36. 

TRANSLAT I V E  FACT. A fact by means of 
which a right is · transferred or passes from 
one person to another ; one, that is, which 
fulfills the double function of terminating the 
right of one person to an object, and of orig
inating the right of another to it. 

TRANSM I SS I O N. ' In the civil law. The 
right which heirs or legatees may have of 
passing to their successors the inheritance or 
legacy to which they were entitled, if they 
happen to die without having exercised their 
rights. Domat, liv. 3, t. 1, S. 10 ; 4 Toullie\', 
no. 186 ; Dig. 50, 17, 5� ; ,  Code, 6, 51. 

TRANSPO RT. In 010. New York law. A 
conveyance of land. 

TRANSPORT. To carry from one place to 
another. Sacramento Nav. Co. v. Salz, 47 S. 
Ct. 368, 369, 273 U. S. 326, 71 L. Ed. 663 ; Mc
Laughlin v. State, 104 Neb. 392, 177 N. W. 
744. This is the meaning Of the word as used 
in statutes prohibiting the transportation of 
liquor. Lee v. State, 95 Tex. Cr. R. 654, 255 
S. W. 425, 426 ; Hammell v. State, 198 Ind. 
45, 152 N. E. 161, 163. 

TRANSPO RTAT I O N.  The removal of goods 
or persons from one place to another, by a 
carrier. ' See Railroad Co. v. Pratt, 22 Wall. 
133, 22 L. Ed. 827 ; Interstate Commerce 
Com'n v. Brimson, 154 U. S. 447, '14 Sup. Ct. 
1125, 38- L. Ed. 1047 ; Gloucester Ferry Co. 
v. Pennsylvania, 114 U. S. 196, 5 -Sup. Ct. 826, 
29 L. Ed. 158. " 



TRANSPQRTATION 

Under Interstate Commerce Act, (49 USC-A 
§ 1 et seq.), "transportation" includes the en
tire body of services rendered by a carrier in 
connection with the receipt, handling, and de
livery of property transported, and includes 
the furnishing of cars. Pletcher v. Chicago, 
R. I. & P. Ry. Co., 103 Kan. 834, 177 P. 1, 2. 

In a general sense transportation means 
merely conveyance from one place to another. 
People v. Martin, 235 Mich� 206, 209 N. W. 87. 

I n  C ri m i nal Law · 

A species of punishment consisting in re
moving the criminal from his own country 
to another, (usually a penal colony,) there to 
remain in exile for a prescribed period. Fong 
Yue Ting v. U. S., 149 U. S. 698, 13 Sup. Ct. 
1016, 37 L. Ed. 905. 

TRANSUM PTS. In Scotch law, an action of 
transumpt is an action competent to any one 
having a partial interest in a writing, or im
mediate use for it, to support his title or de
fenses in other actions. It is directed against 
the custodier of the writing, calling upon him 
to exhibit it, in order that a transumpt, i. e., 
a copY, may be j udicially made and delivered 
to the pursuer. Bell. 

TRASLADO. In Spanish . law. A copy ; a 
sight. White, New Recop. b. 3, tit. 7, c. 3. 

A copy of a document taken by the notary 
from the original, 0.1' a subsequent copy taken 
from the protocol, and not a copy taken di
rectly from the matrix or protocol. Downing 
v. Diaz, 80 Tex. 436, 16 S. W. 54. 

TRASSANS. Drawing ; one who draws. 
The drawer of a bill Of exchange. 

TRASSAT US. One who is drawn, or drawn 
upon. The drawee of a bill of exchange. 
Heinecc. de Camb. c. 6, §§ 5, 6. 

TRAUMA. In medical jurisprudence. A 
\volmd ; any injury to the body caused by ex
ternal violence. Oliver v. Detroit Taxicab 
Co. , 210 Mich. 89, 177 N. W. 235, 239. 

TRAU MAT I C. Caused by or resulting from 
a wound or any external injury ; as, trau
matic insanity, produced by an injury to or 
fracture of the skull with consequent pres
sure on fhe brain. . Straight Creek Fuel Co. 
v. Hunt, 221 Ky. 265, 298 S. W. 686, 687. 

TRAU MAT ISM.  A diseased condition of the 
body or any part of it caused by a wound 
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1 Barn. & Ald. 171 ; Hancock v. Rand, 94 N. 
Y. 1, 46 Am. Rep. 112 ; Gholson v. State, 53 
Ala. 521, 25 Am. Rep. 652 ; Campbell v. State, 
28 Tex. App. 44, 11 S. W. 832 ; state v. Smith, 
157 Ind. 241, 61 N. E. 566, 87 Am. St. Rep. 
205. 

T RAVELED P LACE. A place where the pub
lic have, in some manner, acquired the legal 
right to travel. Sanders v. Southern Ry. Co., 
Carolina Division, 97 S. C. 423, 81 S. E. 786, 
788. 

T RAVELED WAY. The traveled path, or the 
path used for public travel, within located 
limits of the way. Dupuis v. Town of Billeri
ca, 260 Mass. 210, 157 N. E. 339, 341. Also 
called "traveled part of highway." Westlund 
v. Iverson, 154 Minn. 52, 191 N. W. 253 ; 
Schnabel v. Kafer, 39 S. D. 70, 162 N. W. 
935, 936. 

T RAVELER. One who passes from place to 
place, whether for pleasure, instruction, busi
ness or health. Lockett v. State, 47 Ala. 45 ; 
10 C. B. N. S. 429. The term is used to des
ignate those who patronize inns ; the dis
tance which they tra vel is not material. 
Walling v. Potter, 35 Conn. 185. 

T RAVE L I  NG SA LESMAN. A person who 
tra vels from town to town and who takes or 
solicits orders for goods, and forwards them 
to his principal for approval or rejection. 
T. C. May Co. v. Menzies Shoe Co., 184 N. C. 
150, 113 S. E. 593, 594 ; Upchurch v. City of 
La Grange, 159 Ga. 113, 125 · S. E. 47, 48. 

TRAVE L I N G  WAYS. As applied to coal 
mining, ' places for the passage of workmen 
to and from different parts of the mine. 
Ricardo v. Central Coal & Coke Co., 100 Kan. 
95, 163 P. 641, 643. 

T RAVERSE. In the language of pleading, a 
traverse Signifies a denial. Thus, where a 
defendant denies any material allegation of 
fact in the plaintiff's declaration, he is said 
to traverse it, and the plea itself is thence 
frequently termed a "traverse." · Brown. 

I n C ri m i nal Practice 

To put off or delay the· trial of .. an indict
ment till a succeeding term. More properly, 
to deny or take issue upon an indictment. 
4 Bl. Comm. 351. 

I n  General 

or external injury. Markham v. State Indus- -Co m m on traverse. A simple and direct de
trial Commission, 85 Okl. 81, 205 P. 163, 169. nial of the material allegations of the oppo

TRAVA I L. The act of child-bearing. A wo
man is said to be in her travail from the time 
the pains of child-bearing commence until 
her delivery. Scott v. Donovan, 153 Mass. 
378, 26 N. E. 871. 

T RAVEL. To go from one place to another 

site pleading, concluding to the country, and 
without indu�ment or ab8que hoc. 

-General traverse. One preceded . by a gen
eral inducement, and ·denying· in general terms 
all that is last before alleged on the OPPOSite 
side, instead of pursuing the words of the 
allegations which it denies. Gould. PI. vii. o. 

at .a distance. ;  �o journey ; spc;>ken of, vol:uu- �pe.cl�l<trav8Iise., A peculiar form of tra.v" 
tary change of place. See White v. · Beazley, erse or denial, the design of whicll, as . aistin: 
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guished from a common, traverse, Is: ' to ex
plain ' or qualify the denial, instead of 'putting 
it . in the direct and absolute form. It eon
sists of an affirmative and a negative part, 
the first setting forth the new affirmative 
matter tending to explain or qualify the de
ilial, and technically called the "inducement," 
and the latter constituting the direct denial 
itself, and technically called the "absque hOC." 
Steph. Pl. 169-180 ; Allen v. Stevens, 29 N. J. 
Law, 513 ; Chambers v. Hunt, 18 N. J. Law, 
352 ; , People v. Pullman'S Car Co., 175 Ill. 
125, 51 N. E. 664, 64 L. R. A. 366. 

-Traverse j ury. A petit jury ; a trial jury ; 
a jury impaneled to try an action or prosecu
tion, as distinguished from a grand jury. 
State 'v. James, 96 N. J. Law, 132, 114 A. 553, 
555, 16 A. L. R. 1141. 

' .  

-Traverse of ·indictment o r  presentment: The 
taking issue upon and contradicting or deny
ing some , .chief point of it. ' Jacob. 

.:..-Traverse of office. The proving that an in
quiSition made . of lands or goods by the 
escheator is defective and untruly made: 
Tomlins. It is the challenging, by a sub
ject, of an inquest of office, as being defec
tive and untruly made. MOlZley & Whitley. 

-Traverse upon a traverse. One growing out 
of the same point or SUbject-matter as is em
braced · in a preceding traverse on the other 
side. 

T RAVERSER. In pleading. One who trav
erses or denies. A prisoner or party indict
ed ; so called from his traversing the indict-
ment. 

. 

, tn England, tr&ason . le an ' otfense particularly di
rected against the person of the sovereign, and 

consists (1) in compassing . or imagining the death 
of the king or queen; or their eldest son and heir ; 
(2) in violating, the king's companion, or the king's 
eldest daughter ' unmarried, or the wife of the king's 
eldest son and heir ; (3) in levying war against the 
king in his realm ; (4) in adhering to the king's 
enemies in his realm, giving to them aid and com
fort in the realm or elsewhere, and (5) slaying the 
chancellor, treasurer, or the king's justices of the 
one bench or the other, justices in eyre, or justices 
of assize, and all pther justices assigned to hear 
and determine, being in their' plaCes doing their 
offices. 4. Steph; C'omm. 185-193 ; 4 Bl. Comm. 76-
84-. 

' 

"Treason against the United States shall 
consist only in levying war against them, or 
in adhering to their enemies, giving them aid 
and comfort." U. S. Const. art. 3, § 3, cl. 1. 
-See Young v. U. S., 97 U. S. 62, 24 L. Ed. 
992 ; U. S. v. Bollman, 1 Cranch, C. C. 373, 
Fed. Cas. No. 14,622 ; U. S. v. Greathouse, 
4 Sawy. 457, 2 Abb. U. S. 364, Fed. Cas. No . 
15,254 ; U. S. v. Hanway, 2 Wall. Jr. 139, 
Fed. Cas. No. 15,299 ; U. S. v� Hoxie, 1 Paine, 
265, Fed. Cas. No. 15,4.�7 ; U. S. v. Pryor, 
3 Wash. O. C. 234, Fed. Cas. No. 16,096. 

Constructive Treason 

Treason imputed to, a person by law from 
his conduct or course of actions, though his 
deeds taken severally do not amount to actual . 
treason. This doctrine is not known in the 
United States. 

' 

High Treason 

In English law. Treason against the king 
or .sovereign, as distinguished from petit or 
petty treason, which might . formerly be com
mitted against a subject. 4 Bl, Comm. 74, 
75 ; 4 'Steph. Comm. 183, 184, note. 

Misprision of Treason 

See Misprision� 

T RAVERS I N G  N OT E,. This is a pleading in 
chancery, and consists of a denial put in by 
the plaintlff on behalf of the defendant, gen
erally denying all the statements in the plain
tiff's bill. The effect of it is to put the plain
tiff upon pro0'f of the whole contents of his 
bill, and is only resorted t0' for the purpose 
of saving time, and in a case where the plain- Petit Treaso n 

tiff can safely dispense with an answer. A In English law. The crbpe committed by a 
C0'Py of the note must be served on the de- wife in killing her husband; or a· servant his 
fendant. Brown. lord or master, or an ecclesiastic his lord or 

TREACH ER, T'RECH ETO U R, or TR EAC H - . 
ordinary. 4 Bl. Comm. 75. 

O U R. A traitor. Treason-felony 

T R EAD-M I L L, or TR EAD-WH E E L, is an in
strument of prison discipline, being a wheel 
0'r cylinder with an horizontal axis, having 
steps attached to it, up which the prisoners 
walk, and thus put the axis in m0'tion. The 
men hold on by a fixed rail, and, as their 
weight presses down the step upon'which they 
tread, they ascend the next step, and thus 
drive the wheel. Enc. Brit. 

. 

T R EASO N.  The offense of attempting by 
overt acts to overtllrow the government of the 
state to which the offender owes allegiance ; 
or of betraying the state into the hands of 
a foreign power. Webster. 

Under the English statute 11 & 12 Vict. c. 
12, passed in 1848, is the offense of compass
ing, devising, etc., to" depose her majesty from 
the cr0'wn ; or to levy war in order to in
timidate either house of parliament, etc., or 
to stir up foreigners by any printing or writ
ing to invade the kingdom. This offense is 
punishable with penal servitude f0'r life, or 
for any term not less than five years, etc., 
under statutes 11 & 12 Vict. c. 12, § 3 ;  20 & 
21 Vict. c. 3, § 2 ;  27 & 28 Vict. c. 47, § 2. 
By the statute first above mentioned, the gov
ernment is enabled to treat as felony many 
offenses which must formerly have been 
treated as high treason. Mozley , & Whitley. 
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TREASO NABLE. Having the nature or guilt the exchequer in remembrance of such things 
of treason. as were called on and dealt in for the sov

TR EASU R E. A treas'ure is a thing hidden or 
buried in the earth, on which no one can prove 
his property, and which is discovered by 
chance. Civil Code La. art. 3423, par. 2. See 
Treasure-Trove. 

T R EASU R E-T ROVE. Literally, treasure 
found. Money or coin, gold, silver, plate or 
bullion fOtind hidden in the earth or other 
private place, the owner thereof being un
known. 1 Bl. OQll1m. · 295. Called in Latin 
"the8auru8 inventu8 J'" and in Saxon "Iynde-
1'inga." See Huthmacher v. Harris, 38 Pa. 
499, BO Am. Dec. 502 ; Livermore v. White, 74 
Me. 456, 43 Am. Rep. 600 ; Sovern v. Yoran, 
16 Or. 269, 20 P. 100, 8 Am. St. Rep. 293 ; 
Vickery v. Hardin, 77 Ind. App. 558, 133 N. 
E. 922, 923. 

TREAS U RER .. An officer of a public or pri
vate corporation, company, or government, 
charged with the receipt, custody, and dis
bursement of its .moneys or funds. See State 
v. Eames, 39 La. Ann. 986, 3 So. 93 ; Mutual 
L. Ins. Co. v. Martien. 27 Mont. 437, 71 P. 
470 ; Weld v. May, 9 Cush. (Mass.) 189 ; In 
re Millward-Cliff Cracker Co.'s Estate, 161 
Pa. 167, 28 A. 1072 ; Jones v. Marrs, 114 Tex. 
6:!, 263 ,So W. 570, 574: 

T REASU RER, LORD H I GH .  F ormerly the 
chief treasurer of England, who had charge 
of the moneys in the exchequer, the chancel
lor of the exchequer being under him. He 
appointed all revenue officers and escheaters, 
and leased crown lands. The office is obso
lete, and his duties are now performed by 
the lords commissioners of the treasury. 
Stirn. Gloss. 

T R EAS U R E R  O F  T H E  U N I T ED STAT ES. 
An officer in the treasury department ap
pointed by the president by and with the ad
vice and consent of the senate. His principal 
duties are--to receive and keep the moneys 
of the United States, and disburse the same 
upon warrants drawn by the secretary of the 
treasury, countersigned by either comptroller 
and recorded by the register ; to take receipts 
for aU moneys paid by him ; to render his 
account to the first comptroller quarterly, or 
oftener if required, and transmit a copy 
thereof, when settled, to the secretary of the 
treasury ; .  to ' lay before each house, on the 
third day of every session of congress, fair 
and accurate copies of all a ccounts by him 
from time to time rendered to ' and settled 
with the first comptroller, and a true and per
fect account of the state of the treasury ; . to 
submit at all times to the secretary of the 
treasury and the comptroller, or either of 
them, the inspection of the moneys in his 
hands. (31 U SCA" § 141 et seq.) 
TREASURER�S REM.EMBRANC ER. In Eng
lish. law. He whose. charge was to put the 
lQrd treasurer� and the rest ,ot tbe judges of 

ereign's behoof. There is still one in Scot
land. Wharton. 

TREAS U RY. A place or building in . which 
stores of wealth are reposited ; particularly, 
a place where the public revennes are deposit
ed and kept, and where money is disbursed to 
defray the expenses of government. Web
ster. 

That department of government which is 
charged with the receipt, custody, and . dis
bursement (pursuant to appropriations) of the 
public revenues or funds. 

TREAS U RY BENCH.  In the English house 
of commons, the first row of seats on the right 
hand of the speaker is so called, because oc
cupied by the first lord of the treasury or 
principal lpinister of the crown. Brown. 

T R EASU RY C H EST F U N D. A fund, in Eng
land, originating in the unusual balances of 
certain grants of public money, which is used 
for banking and loan purposes by the COUl
missioners of the treasury. Wharton. 

TREASURY, F I RST LO RD O F. A high of
fice of state in Great Britain, usually held 
by the Prime Minister. 

T REAS U RY NOTE. A note or bill issued by 
the treasury department by . the authority of 
the United States' government, and circulat
ing as money. See Brown V. State, 120 Ala. 
342, 25 So. 182. 

TREASU RY STO CI<. 'Stock belonging to and 
subject to sale by corporation.. Maynard V. 
Doe Run Lead Co., 305 Mo. 356, 265 S. W. 
94. The term implies that the stock has al
ready been regularly issued and has found its 
way into ownership by the corpora�ion as one 
of its own stockholders. Union Trust Co. of 
New Jersey V. Van Schaick, 156 App. Div. 
769, 141 N. Y. S. 945, 948. 

TREATY. 
In I nternatio nal Law 

An agreement between two or more inde
pendent states. Brande. An agreement, 

. league, or contract between two or more 
nations or sovereigns, formally signed by 
commissioners properiy authorized, and sol
emnly ratified by the several sovereigns or 
the supreme power of each state. Webster ; 
Cherokee Nation v. Georgia, 5 Pet. 60, 8 
L. Ed . . 25 ; Edye V. Robertson, 112 U. S. 
580, 5 S. Ct. 247, 28 L. Ed. 798 ; Holmes V. 
Jennison, 14 Pet. 571, 10 L. Ed. 579 ; U. S. 

v .  Rauscher, 119 U. S. 407, 7 S. ct. 234, 30 
L. Ed. 425 ; Ex parte Ortiz (C. C.) 1()() E'. 962 ; 
Charlton V. Kelly, 33 S. Ct; 945, 954, 29 S. Ct. 
447, 57 L. Ed. 1274, 46 L. R. A. (N. S.) 397. 

Per80nal treaties relate exclusively to the per
sons of the CCilitracting sover&igns, such as family 
ii.lliances, and ' treaties guaranteeing the . throne to 
a particular sovereign and, liia: family. As they re .. 
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late to the P€ll-sons, they expire of course on ,the 
death of the sovereign or the extinction of his lam"; 
ily. With the advent of constitutional government 
in Europe these trooties have ,lost their importance. 
Real treaties .relate solely to the .  sUbject-matters of 
the cop.vention, indepElndently of the persons of the 
contracting parties, and continue to bind the state, 
although there may be changes in its constitution or 
in the persons of its rulers. Boyd's Wheat. Int. 
Law § 29. 

I n Private Law 

"Treaty" signifies the discussion of terms 
which immediately precedes the conclusion 
-of a contract or other transadion. A war
ranty on the sale of goods, to be valid, must 
be made during the "treaty" preceding the 
;sale. Chit. Cont. 419 ; Sweet. 

' 

TR EATY O F  PEAC E. An agreement or con
tract made by belligerent powers, in which 

they agree to lay down their arms, and by 
w!llch they stipulate the conditions of peace 
.and regulate the manner in which it is to be 
restored and supported. Vattel, b. 4, c. 2, § 9. 

TREBELLA N I C  PORT I O N .  "In consequence 
of this article, the trebellanic portion of the 
civil law-that is to say, the portion of the 
property of the testator which the instituted 
heir had a right to detain when he was charg
ed with a fidei comrnissa or fiduciary bequest 

·-is no longer a part of our law." Civ. Code 
La. art. 1520', par. 3. 

TREB LE COSTS. See Costs. 

T R EB L E  DAMAG ES. In practice. Damages 
given by statute in certain cases, consisting 
of the single damages found by the jury, ac
tually tripled in amount. The usual practice 
has been for the jury to find the single amount 
of the damages, and for the court, on motion, 
to order that amount to be trebled. 2 Tidd, 
Pl'. 89'3, 894. 

T RE.B U C I< ET. A tumbrel, castigatory, or 
-eucking-stool. See James v. Comm., 12 Sergo 
'& R. (Pa.) 227. 

TREE. A woody plant, the branches of which 
spring from, and are supported upon, a trunk 
or body. Clay Y. Tel. Co., 70 Miss. 411, 11 
So. 658. 

TR E ET. In old English law. Fine wheat. 

TREMAG I UM, TREMES I U M .  In old records. 
The season or time of sowing summer corn, 
being about March, the third month, to which 
the word may allude. Cowell. 

T res faci u nt collegi um.  Three make a corpo
ration ; three members are requisite to con
stitute a corporation. Dig. 50, 16, 8 ;  1 Bl. 
Comm. 469. 

T RESA EL. L. Fr. A great-great-grand
father. Britt. c. ' 119. Otherwise written 
"' tresai'el, " and "tresayle." 3 Bl. Comm. 186 ; 
Litt. § 20. 

'mBSPASS 

TRESAYLI::; An abolished' writ sued on 'ous
ter Hy abatement, on the: death of the grand
father's grandfather. ' 

. 

TR ESPASS. An unlawful act committed with 
violence, actual or implied. causlllg injury to 
the person, property; or'relative rights of an
other ; an injury or misfeasance to the per
son, property, or rights. of another, done with 
force and violence, either actual or implied iii: 
law. See Grunson v. State, 89 Ind. 536, 46 
Am. Rep. 178 ; 'Southern Ry. 00. v. Harden, 
101 Ga. 263, 28 S. E. 847 ; Blood v. Kemp, 4 
Pick. (Mass.) 173 ; Toledo, etc., R. Co. v. Mc, 
Laughlin, 63 IlL 391 ; ,Agnew V. Jones, 74 
Miss. 347, 23 So. 25 ;, Hill Y. I(imball, 76 Tex. 
210, 13 S. W. 59, 7 L. R. A. 618 ; ,Brown v. 
Walker, 188 N. C. 52, 123 S. E'. 633, 636 ; 
Reed V. Guessford, 7 :Soyce (Del.) 228, 105 A. 
428, 42,9. 

In the strictest sense, fln entry on another's 
ground, without a lawful authority, and do
ing some damage, however inconsiderable, to 
his real propel'LT. 3 Bl. Comm. 209. An en
try on land without lawful authority by ei? 
ther a man; his servants, or his cattle. Stark 
V. Sheffield Farms-Slawson-Decker Co. (MUlL 
U't.) 166 N. Y. S. 411, 413. 

Trespass, in its most comprf,hensive sense, signi
fies any transgression or offense against the law 
of nature, of society, . or of the country. in which WQ 
live ; and this, whether it relates to a man's PH
son or to his , property, In its more Ii roited and or
dinary sense, it signifies an injury committed with 
violence, and this violencEl may be either actual or 
implied ; and the law will imply violence though 
none is actually used, when the injury is of a di
rect and immediate kind, and committed on thEl per
son or tangible and corporeal property of the plain� 
tiff. Of actual violence, an assault and battery is 
an instance ; of implied, a peaceablEl but wrongful 
entry upon a person's land. Brown. 

I n  Practice 

A form of action, at the common law, which 
lies for redress . in the shape of money dam
ages for any unlawful injury done to the 
plaintiff, in respect either to his person, prop
erty, or rights, by the immediate force and 
violence of the defendant. 

I n  General 

-Co ntin uing trespass. One which is in its 
nature a permanent invasion of the rights of 
another ; as, where a person builds on his 
own land so that a part of the building over
hangs his neighbor's land. H. H. Hitt Lum� 
bel' Co. v. Cullman Property Co., 189 Ala. 13, 
66 So. 720, 7,21. 

-Joint trespass. A "joint trespass" occurs 
where two or more persons unite in commit
ting it, or where some actually commit the 
tort, the others command, encourage or direct 
it. 'Stephens v. Schadler, 182 Ky. 833, 207 S . 
W. 704. 

-Permanent trespass. One which consists of 
a series of acts, done on successive days, 
which are of the same nature, and are re-
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newed Gr cGntinued frGm day to' day, sO' that, 55 P. 877 ; BO'nte v. Postel, 10'9 Ky. 64, 58 S. 
in the aggregate, they make up O'ne indivisi- W. 536, 51 L. R. A. 187. 
ble wrO'ng. 3 Bl. CGmm. 212. 

-Trespass de bonis asportatis. (Trespass fO'r 
gO'O'ds carri�d away.) In practice. The tech
nical name O'f that species Gf actiGn Gf tres
pass for injuries to' personal prGperty which 
lies where the injury CGnsists in carrying 
away the gO'ods 0'1' prO'perty. See 3 BI. CO'mm. 
150, 151. 

-Trespass for m esne profits. A fO'rm O'f ac
tiO'n supplemental to' an actiO'n Gf ejectment, 
brO'ught against the tenant in possession to' 
reCGVer the prO' fits which he has wrGngfully 
received during the time Gf his oCcupatiGn. 3 
Bl. CO'mm. 20'5. 

-Trespass on the case. The fGrm Gf actiGn, 
at CGmmQn law, adapted to' the recGvery Qf 
damages fGr SGme injury resulting to' a party 
frGm the wrGngful act Gf anQther, unacCQm
panied by direct 0'1' immediate fGrce, 0'1' which 
is the indirect 0'1' secQndary CGnsequence Gf 
defendant's act. CGmmQnly called, by abbre
viatiGn, "Case." See Munal v. BrQwn (C. C.) 
70 F. 968 ; NGlan v. RailrQad CG., 70 CGnn. 
159, 39 A. 115, 43 L. R. A. 305 ; Christian v. 
Mills, 2 Walk. (Pa.) 131. 

-Trespass q uare clausu m  fregit. "Trespass 
wherefore he brQke the close." The CGmmon
law actiGn fGr damages fQr an unlawful en
try 0'1' trespass upon the plaintiff's land. In 
the Latin fQrm Qf the writ, the defendant 
was called uPQn to' shQW why he brQke the 
plaintiff's clGse ; i. e., the real O'r imaginary 
structure inclO'sing the land, whence the 
name. It is cQmmonly abbreviated to' "tres
pass quo ol. fr." See KimbaH v. HiltGn, 92 
Me. 214, 42 A. 394. 

-Trespass to try title. The name Gf the ac
tion used in several of the states for the re
covery Gf the possessiQn Gf real prGperty, with 
damages for any trespass cQmmitted upon 
the same by the defendant. 

-Trespass vi et armis. Trespass with fGrce 
and arms. The cGmmGn-Iaw ' actiQn fGr dam
ages fGr any injury cGmmitted by the defend
ant with direct and immediate fQrce 0'1' viQ
lence agl;linst the plaintiff or his p'roperty. 

TRESPASS E R. One whO' has cQmmitted 
trespass ; Qne whO' unlawfully enters 0'1' in
trudes ' upGn anGther's land, 0'1' unlawfully 
and fGrcibly takes · anGther's persGnal prGP
erty. The term is generally used in a limit
ed sense to' designate Gne whO' goes UPQn the 
premises Gf another without invitation, ex
press 0'1' implied, and dQes so out Gf curiQsity, 
Gr fGr his own purposes Gr convenience, and 
nGt in the perfGrmance Gf any duty to' the 
Gwner. Heller v. New YQrk, N. H. & H. R. 
CO'. (C. C. A.) 265 F. 192, 194. 

Joint Trespassl:lrs 

TwO' O'r mO're w.�O' unite in . cOJllmitting a 
tresp�ss� Kf!.nsas City . v. File, 60 K,an. 157, 

Trespasser Ab I n itio 

Trespasser frGm the beginning. A term 
applied to' a tort-feasO'r whose acts relate 
back SO' as to' make a previGus act, at the time 
innocent, unlawful ; as, if he enter peacea
bly, and subsequently cGmmit a breach Gf the
peace, his entry is considered a trespass. 
Stim. Gloss. See Wright v. Marvin, 59 Vt. 
437, 9 A. 60'1. 

T R ESTO RNARE. In Gld English law. TO'" 
turn aside ; to' divert a stream frGm its
CGurse. Brad. fols. 115, 234b. TO' turn or aI-· 
tel' the CQurse of a road. Oowell. 

TRESV I R I .  Lat. In RQman law. Officers; 
whO' had the charge Gf prisGns, and the exe-
cutiGn Qf CGndemned criminals. Calvin. 

T R ET. An allowance made fQr the water Gr 
dust that may be mixed with any cQmmodi
ty. It differs frGm tare, (q. v;) 

T RETH I N GA. In Gld English law. A tri-
thing ; the CGurt of a trithing. 

TR EYT. Withdrawn, as a juror. Written 
also treat. CO'well. 

T R I A  CAPI TA, in Roman law, were civitas .. 
liberta.'], and familia; i. e., citizenship, free
dom, and family rights. 
T R I AL. The examinatiQn before a CGmpe
tent tribunal, according to the law Gf the 
land, Gf the facts 0'1' law put in issue in a 
ca use, for the purpose Gf determining such 
issue. Marsch v. SGuthern New England R.. 
CorpGration, 235 Mass. 304, 126 N. E. 519, 

520. 
The judicial examinatiGn Gf the, issues in 

an action whether they be issues Gf law 0'1' Gf 
fact. Code Gf Iowa 1931, § 11428. 

The examinatiGn Gf a cause, civil Gr crim
inal, before a judge whO' has jurisdictiGn 
over it, accQrding to' the laws of the land. 
See Finn v. Spagnoli, 67 Cal. 330, 7 P. 746' ; 
In re Ohauncey, 32 Hun (N. Y.) 431 ; Bullard 
v. Kuhl, 54 Wis. 545, 11 N. 'W. 801 ; Spencer 
v. Thistle, 13 Neb. 229, 13 N. W. 214 ; State 
v. BrGwn, 63 Mo. 444 ; State v. Olifton, 57 
Kan. 449, 46 P. 715 ; State v. Bergman, 31 
Minn. 40'7, 34 N. W. 737 ; HO'me L. Ins. CO'. 
V. Dunn, 19 Wall. 2,24, 22 L. Ed. 68 ;  Crane' 
v. Reeder, 28 Mich. 535, 15 Am. Rep. 223 � 
Gulf, O. & S. F. Ry. CO'. v. Muse, 109 Tex. 352, 
2.07 S. W. 897, 899, 4 A. L. R. 613 ; State v� 
Dubray, 121 Kan. 886, 25.0 P. 3i6, 319' ; 
PhGtG Cines CO'. v. American Film Mfg. CG. ,. 
190 Ill. App. 124, 128. 

In its strict definitiGn, the . word "trial" in 
criminal prGcedure means the proceedings in 
Gpen CGurt after the pleadings are finished 
and , UJ,e prQSeclltion .i8 O'therwise ready, down 
tG :and including the renditiGn :O':il the verdict� 
�bOlIHl.s. , V. 1\fiUs, 117 , 0l1io St. 114, 157 N. E� 
488: 489, 54 A. L. R. 1220'. 
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. Fair' Trial < 

A trial conducted in substantial conformi
ty ,to law. Sunderland v. U. S. (0. C. A;) 19 
F.(2d) 202, 216 ; Flynn v. State, 10 0k�� Cr. 
41, 133 P. 1133 ; People v" Ephraim, 7T Cal. 
App. 29, 245 P. 769, 774. " 

. , . , ' 

Mistrial 
See that title. 

N ew Trial 

A re-exam:ination of an issue of fact in the 
same court after a trial and decision ,by a ju
ry or court or by referees. Code Civ. Proc. 
Cal. § 656. 'A: re-examination of the issue in 
the same court, before another jury, after a 
verdict has been given. Pen. Code Cal. § 
1179. A re-ex:amination in the same court oj! 
an . issue ' of :  fact, or some part or portions 
thereofj after the verdkt by a jury, report of 
a referee, or a decision by the court. Rev. 
Code Iowa 1880, § 2837 (Code 1931, § 11549'). 
And see Oxford v. State, 80 Old. 1003, 19'1 P. 
101 ; Warner v. Goding, 91 Fla. 260, 107 So. 
406, 408. 

New T rial Paper 

In English 'practice. A paper containing a 
list of causes in which rules nisi have been 
obtained for . .3.. new trial, or for entering a 
verdict in pla�e of a nonsuit, ocr for entering 
judgment nctn . obstante 'Veredicto, or for oth
erwise , varying or setting aside proceedings 
which have. taken place at nisi prius. These 
are called on for argument in the order in 
which ' they'·stand in the paper, on days ap
pointed by the judges for the purpose. 
Brown. 

Publio Trial 

A trial held in public, in the presence of 
the public, or in a place accessibl� and open 
to the attendance of the public at large, or of 
persons who may properly be admitted; 
"The requirement of a public trial is for the 
benefit of the accused ; that the public may 
see he is fairly dealt with and not unjustly 
condemned, and that the presence of inter
ested spectators may keep his triers keenly 
alive to a sense of their responsibility and to 
ilie importance of their functions ; and the 
requirement is fairly observed if, without 
partiality or favoritism, a reasonable pro
portion of the ' public is suffered to attend, 
notwithstanding . that those persons whose 
presence could be of no service to the accus
ed, and who would only be drawn thither by 
a prurient curio-sity, are excluded altogeth
er." Cooley, Const. Lim. *312. And see Peo
ple v. Hall, 51 App.

' 
Div. 57, 64 N. Y. S. 433 ; 

People v. Swafford, 65 .Cal. 223, 3 P. 809 ; 
Commonwealth v. Trinkle, 279 Pa. 564, 124 
A. 191, 192 ; People v. Greeso11, 230 Mich. 
124, 203 .N. W. 141, 149. 

Separate Trial . 

See Separate. 

Speedy Trial 
See�that title. 

' State Trial 
See State. 

Trial at Bar 

A species. of trial now seldom resorted to, 
excepting in cases where the matter in dis
pute Is one of great impo'rtance and 4ifficulty. 

. It takes place before 
. 
all the judgeS! at the 

bar of the court In whi-ch the action is 
brought. Brown. See. 2 Tidd, Pro 747 ;  
Steph. PI. 84. 

Trial at N iSi Pri us 

In practice. The ordinary kind of trial 
which takes place at the sittings, assizes, or 
'Circuit, before a

' 
single j udge. 2 Tidd, Pro 

751, 819. 
Trial by Certificate 

A form of trial allowed in cases where the 
evidence of the person certifying was the 
only proper criterion of the _point in dispute. 
Under such circumstances, the issue might 
be determined by the certificate alone, pe
cause, if sent to a jury, it would be conclu
sive upon them, an.d therefore their interven
tion was unnecessary. Tbmlins. 

Trial by G rand Assize 

A peculiar mode of trial allow'ed in writs. 
of right. See Assize ; Grand Assi�e., 

Trial by I nspection or Exam ination 

A form of trial in, Which the judges of the 
court, upon the testimony of their own sens
es, decide the point In dispute. 

Trial by ' J u ry 

A' trial' in which the issues of fact are to 
be determined by the ' verdict of a jury of 
twelve men, duly selected, impaneled, and 
sworn. The terms "jury" and "trial by ju
ry" were used at the adopt�on of the consti
tution, and always, it Is believed, before that 
time, and almost always ' since, in a single 
sense. A jury for the '  trial of a cause was 
a body of twelve ' men, described as upright, 
wen�qualified, and lawful men, disintei'ested 
and impartial, not of kin nor personal de
pendents of either of the parties, having 
their homes within the jurisdictional limits 
of the court, drawn and selected by officers 
free from all bias in favor of or against ei. 
ther party • .  duly impaneled under the direc
tion of a eompet€'nt court, sworn to render a 
true verdict according to the law and the ev
idence given them, who, after hearing the 
parties and theIr evidence, and receiving the 
instructions of the court relative to the law 
involved in the trial, and deliberating, when 
necessary, apart from all extraneous influ
ences must return their unanimous verdict 
upon

'
the issue submitted to them. State V. 

McClear, 11 Nev. 60, And see Gunn v. Un
ion R. Co., 23 R. I. 289; 49 ' A. 999 ;  StatE: V. 
Harney, 168 Mo. 167, 67 S. W. 620, 57 L. R. 



TRIAL 

A. 846 ; Capital Traction Co. v. Hof, 174 U. 
S. 1, 19 S. Ct. 580, 43 L. Ed. 873 ; Lommen 
v. MiQneapoIis Gaslight Co., 65 Minn. 196, 68 
N. W. 53, 33 L. R. A; 437, 60 Am. St. Rep. 
450 ; People v. Dutcher, 83 N. Y. 242 ; 
Vaughn v. Scade, 30 MO'. 600 ;  Ward v. Far
well, 97 Ill. 612 ; Liska v. Chicago Rys. Co., 
318 Ill. 570, 149 N. E. 469, 476 ; Branham v. 
Commonwealth, 209 Ky. 734, 273 S. W. 489, 
400 ; Davis v. Central States Fire Ins. Co., 
121 Kan. 69, 245 P. 1062" 1063. 

Trhil by Proviso 

A proceeding allowed where the plaintiff 
in an action desists frO'm prO'secuting his 
suit, and does not bring it to trial in conven
ient time. The defendant, in such case, may 
take out the venire facias to the sheriff, con
taining these wOl'ds, "proviso quod," etc., i. e., 
provided that. If plaintiff take out any writ 
to that purpose, the sheriff shall summon but 
one jury on them both. This is called "go
ing to trial by proYiso." Jacob, tit. "Pro
viso'." 

Trial by the Record 

A form of trial res,O'rted, to' where issue is 
taken upon a plea of nttl tiel ,"eeodt, in which 
case the party asserting the existence of a 
record as pleaded is bound to produce it in 
court on a day assigned. If the recO'rd is 
forthcoming, the issue is tried by inspection 
and examination of it. If the record is not 
produced, judgment is given for his adversa
ry. 3 Bl. Comm. 330. 

Trial by wa�er o� Batte;' 

This was a species of trial introduced into 
England, among other Norman custO'ms, by 
William the Conqueror, in which the person 
aceused fO'ught with his accuser, under the 
apprehension that Heaven would give the 
victO'ry to him who was in the right. 3 Bl. 
Comm. 337-341. 

Tri'al by Wager of Law 

In old English law. A method of trial, 
where the defendant, coming into court, 
made oath that he did nO't owe the claim de
manded of him, and eleven of his neighbors, 
as compurgators, swore that they believed 
him to speak the truth. 3 Bl. Comm. 343. 
See 'Wager of , Law. 

Trial by Witnesses 

The name "trial per 'testes" has been used 
for a trial without the interovention O'f a ju
ry, is the only method of trial known to the 
civil law, and is adopted by depO'sitions in 
chancery. The judge is thus left to form, in 
his own breast, his sentence upon the credit 
of the witnesses examined. But it is very 
rarely :used at common law. Tomlins. 

1756 

court below. See Karcher v. Green, 8 HO'ust. 
(Del.) 163, 32 A. 225 ; Ex parte Morales (Tex. 
Cr. App.) 53 S. W. 108 ; . Shultz v. Lempert, 
55 Tex. 277 ; Town of Rayville v. Mann, 136 
La. 237, 66 So. 957, 958 ; Carlson v. Avery 
Co., 196 Ill. App. 262, 272. 

Trial J u ry 

The jury participating in the trial of a giv
en case ; or a jury summoned and impaneled 
"for the trial of a case. and in this sense a 
petit jury as distinguished from a grand 
jury. 

Trial List 

A list of cases marked dO'wn for trial for 
any one term. 

Trial With Assessors 

Admiralty actions involving nautical ques
tions, e. g., actions of cO'llision, are generally 
tried in England before a judge, with Trin
ity Masters sitting as assessO'rs. Rosc. Adm. 
179. 

T riatio ibi semper de,bet fieri , u bi juratores 
m eliorem possu nt habere n otitiam.  Trial 
ought always to be had where the jurors can 
have the best information. 7 Coke, 1. 

T R I  BAL LA N DS. Lands of Indian reserva.c 
tion which ar� nO't occupied by individual In
dians and are the unallO'tted or common 
lands O'f the nation.. Tuscarora Nation -of 
Indians v. Williams, 79 Misc. 445" . 141 N. Y. 
S. 207, 208. 

T R I B U ERE. Lat. In the civh law. To 
give ; to distribute. 

T R I BUNAL The seat of a judge ; the 
place where he administers justice. The 
whole body of judges who compose a juris
diction ; a judicial court ; the jurisdiction 
which the judges exercise. See Foster v. 
Worcester, 16 Pick. (Mass.) 81. 

I n  Rom an Law 

An elevated seat occupied by the prretor, 
when he judged, or heard causes in form. 
Originally a kind of stage made of wood in 
the fO'rm O'f a square, and movable, but aft
erwards built of stone in the form O'f a semi
circle. Adams, Rom. Ant. 132; 133. 

T R I  B U N A U X  D E  COM M E RCE. In French 
law. Certain courts cO'mposed of a president, 
judges, and substitutes, which take cogni
zance O'f all cases between merchants, and O'f 
disagreements among partners. Appeals lie 
from them to the cO'urts of justice. Brown. 

T R I  BUTARY, n. Any stream flowing direct
ly or indirectly into' a river. [1895]; 1 Q. B .  
237. . . 

Trial De Novo T R I B UTARY, adj. Paying or yielding- trib
A new trial · or retrial, had in an appellate ute, taxed or assessed by tribute. Amsbary 

court in which. the whole case .is gone into v. City of Twin· Falls, 34" Idaho, 1313, 200 P. 
as if no trial whatever had been 'had in the 723, , 724. 
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TRI BUTE. A contribution which, is raised 
by a prince or sovereign from his subjects to 
sustain the expenses of the state. 

A sum of money paid by an inferior sover
eign or state to a superit>r potentate, to se
cure the friendship or protection of the lat
ter. Brande. 

T R I C ES I MA. An ancient custom in a bor
ough in the county of Hereford, so called be
cause thirty burgesses paid 1d. rent for their 
houses to the bishop, who was lord of the 
man<?r. Wharton. 

!'BIPLIOAOION 

sk1l1 and experience In navigation, the judge 
or court is usually assisted at the hearing by 
two Trinity Masters, who ' sit as assessors, 
and advise the court on questions of a nauti
cal character. Williams & B. Adm. Jur. '271 ; 
Sweet. 

T R I N I TV S I TT I N GS. Sittings of the Eng
lish court of appeal and of the high court of 
justice in London and Middlesex, commenc
ing on the Tuesday after Whitsun week, and 
terminating on the 8th of August. 

T R I N I TV TERM. One of the four terms of 
T R I D I N G -M OTE. The court held for a the English courts of common law, beginning 
triding or trithing. Cowell. on the 22d day of May, and ending on the 

12th of June. 3 Steph. Oomm. 562,. 
T R I  D U U M. In old English law. The space 
of three days. Fleta, lib. 1, c. 31, § 7. T R I N I U M G EL D U M .  In old European law. 

An extraordinary kind of composition for an 
T R I E N N I A L  ACT. An ad of parliament of offense, consisting of three times nine, or 
1641, which provided that if in every third twenty-seven times the single geld or pay
year parliament was not summoned and as-

,
ment. Spelman. 

sembled before September 3, it should as-
semble on the secOnd Monday of the next N 0-
vember. 

Also an act of 1694, which provided that a 
parliament be called within three years aft
er dissolution, and that the utmost limit of a 
parliament be three years. This was follow
ed by the Septennial Act of 1716. 

TR I ENS. Lat. 

I n  Roman Law 

A SUbdivision of the as, containing four 
uncire ; the proportion of four-twelfths or 
one-third. 2 Bl. Comm. 462, note m. A cop
per coin of the value of one-third of the as. 
Brande. 

I n Feudal Law 

Dower or third. 2 Bl. Oomm. 129. 

T R I GAM US. In old English law. One who 
has been thrice marri�d ; one who, at differ
ent times and successively, has had three 
wives ; a trigamist. 3

. 
Inst. 88. 

T R I N I< ETS. Small articles of personal 
adornment or use when the object is essen
tially ornamental. 28 L. J. , O. P. 626. 

T R I N O DA N ECESS I TAS. Lat. In S;:txon 
law. A threefold necessity or burden. A 
term used to denote the three things from 
contributing to the performance of which no 
lands were exempted, viz., pontis reparatio, 
(the repair of bridges,) arcis OO1'ustruotio, (the 
building of castles,) et expeditio contra hos
tem, (military service against an enemy.) 1 
Bl. Comm. 263, 357. 

T R I O RS. In practice. Persons who are ap
pointed to try challenges to jurors, i. e., to 
hear and determine whether a juror chal
lenged for favor is or is not qualified to serve. 

The lords ch9sen to try a peer, when in
dicted for felony, in the court of the lord 
high steward, are also called "triors." Moz
ley & Whitley. 

T R I G I LD. In Saxon law. A triple gild, T R I P. In mining, a number of cars attached 
geld, or payment ; three times the value of together and drawn by a mule. Maize v. Big 
a thing, paid as a composition or satisfaction. Creek Ooal Co. (Mo. App.) 203 S. W. 633, 634. 
Spelman. 

T R I N EPOS (Lat.). 

I n  Ro m an L aw 

Great-grandson of a grandchild. 

T R I PART I TE. In conveyancing. Of three 
parts ; a term applied to an indenture to 
which there are three several parties, (of 
the first, second, and third parts,) and which 
is executed in triplicate. 

T R I N EPT I S  (Lat.). Great-granddaughter of T R I PLE A L L I ANCE. A treaty between Ger
a grandchild. many, Austria-Hungary and Italy, formed at 

T R I N I TV H O USE. In English law. A so- ���. close of the Franco-Prussian War (18iO

ciety at Deptford Strond, incorporated by 
Hen. VIII. in 1515, for the promotion of TR I PLE E NTENTE. A treaty between Rus
commerce and navigation by licensing and sia, France and Great Britain, formed early 
regulating pilots, and ordering and erecting in the 20th century. 
beacons, light-houses, buoys, etc. Wharton. 

T R I PLI CAC I O N .  L. Fr. In old pleading. 
T R I N I TV M ASTERS are elder brethren of A rejoinder in pleading ; the defendant's an
the Trinity House. If a question ariSing in swer to the plaintiff's replication. Britt. c. 
an admiralty action depends upon technical 77. 
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T R I P L I CAT I O. Lat. In the civil law. The 
reply of the plaintiff to the rejoinder of the 
defendant. It corresponds to the surrej0'in
del' of common law. Inst. 4, 14 ; Bract. !. 
5, t. 5, c. 1. 

T R I STR I S. In old forest law. A freedom 
from the duty 0'f attending the lord · of a for� 
est when engaged in the chase. Spelman. 
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diers Dr military prilJOners, rejected appli
cants for enlistment returning home from re
cruiting depots, accepted applicants for en
listment going to recruiting depots, retired 
soldiers or soldierS on furloughs, traveling 
as individuals and not as a body. United 
States v." Union Pac. R. Co., 249 U. S. 354, 
39 S. ct. 294, 295, 63 L. Ed. 643. 

TROPHY M O N EY. Money formerly collect
T R I TAV I A. Lat. In the civil law. A great- ed and raised in London, and the several 
grandmoth.er's great-grandmother ; the fe- counties of England, towards providing har
male ascendant in the sixth degree. ness an� maintenance for the m�litia, etc: 
T R I TAVUS. Lat. In the civil law. A T ROVER. In common-law practice, the acgreat-grandfather's great-grandfather ; the tion 0'f trover (0'1' trover and conversion) is 
male ascendant in the sixth degree. a spe-cies of action on the case, and original-
T R I T H I N G. In Saxon law. One of the ter- ly lay f0'r the recovery of damages against 
ritorial divisions of England, being the third a person who had found another's goods. and 
part of a county, and c0'mprising , three or wrongfully converted them to his own use. 
more hundreds. Within the trithing there Subsequently the al�eg�tion of the l�ss of 
was a 'court held (called "trithing-mote") the goods by the plamtlff and the find�I1;g of 
which resembled the court-leet but was in- . them by the defendant was merely fiCtltIOUS, 
ferior to the county court.

' and the action became the remedy for any 
wrongful interference with or detention of 

T R I T H I N G-M OTE. The court he;ld for a the goods of another. 3 Steph. Comm. 425. 
trithing 0'1' riding. Sweet. See Burnham v. Pidcock, 33 Misc. 

65, 66 N. Y. S. 806 ; Larson v. Dawson, 24 R. 
TR I T H I N G-REEVE. The officer who super- 1. 317, 53 A. 93, 96 Am. St. Rep. 716 ; War-intended a trithing or riding. ing v. Pennsylvania R. , Co., 76 Pa. 496 ; Me-
T R I U MV I R. Lat. In old English law. A tropolis Mfg. Co. v. Lynch, 68 Conn. 459, 36 
trithing man or constable of three hundred. A. 832 ; Spellman v. Richmond & D. R. Co., 35 
Cowell. S. C. 475, 14 S. E. 947, 28 Am. St. Rep. 858. 

T R I UMV I R I  CAP I TALES. Lat. In Roman 
law. Officers who had charge of the pl'ison, 
through whose intervention punishments were 
inflicted. . They had eight lictors to execute 
their orders. Vic at, V pc. JUl'. 

T R I V E R B I AL DAYS. In the civil law. Ju
ridical days ; days all0'wed t0' the prretor for 
deciding causes ; days on which the prretor 
might speak the three characteristic 'Wo'rds 
of his office, viz., do, dioo, addico. Calvin. 
Otherwise called "dies fasti." 3 Bl. Comm. 
424, and note u. 

In form it is a fiction ; in substance, a rem
edy to recover the value of personal chattels 
wrongfully converted by another to his own 
use. 1 Burr. 31 ; Athens & Pomeroy Coal & 
Land Co. v. Tracy, 22 Ohio App. 21, 153 N. E. 
240, 243 ; Siverson v. Clanton, 88 Or. 261, 170 
P. 933, 935. S� Conversion. 

T ROY WE I G HT. A weight of twelve ounces 
to the pOund, having its name from Troyes, 
a city in Aube, France. 

T R U C E. In international law. A suspen
sion or temporary c�ssation of hostilities by 
agreement between belligerent powers ; an 

T R I V I AL. Trifling ; inconsiderable ; of armistice. ' Wheat. Int. Law, 442. 
small worth 0'1' imp0'rtance. In equity, a de-
murrer will lie to a bill on the ground of the T R U C E  O F  GOD.  In medieval law. A truce 
triviality of the matter in dispute, as being or suspension of arms promulgated by the 
below the dignity of the court. 4 Bouv. Inst. church, putting a stop tD private hostilities 
no. 4237. at certain periods Dr during certain sacred 
T R O NAGE. In English law: A customary 
duty or toll fDr weighing wool ; so called be
cause it" was' weighed by a common trona, or 
beam. Fleta, lib. 2, c. 12. 

TRO NAT O R. A weigher of wool. Cowell. 

TROOPS. "Troops," as used in the r�ilroad 
land grant acts; reqlliring the railroads t0' 
transport free from toll or other charge troops 
of the United States, and · in the land gra'nt 
equalization' agreements," whereby tlie raU: 
roads were to ; transport : such troops ' at half 
ra tes, means' soldiers collectively , · a botly of 
soldiers, and does nDt include discharged 801:'-

seasons. 

T RUCK ACTS. Acts in England, 1 & 2 WID. 
iv, 'amended in 1887 and 1896, which providf.! 
that workmen shall not have unreasonable 
deductions made from , their wages ' (as for 
fir�es, damaged goods, materials, or, t00'ls), 
nor have their wages 'paid otherwise; than in 
cur,rent coin, nor be 0'bliged to spend them 
in any particular place or m.anner. t ' ; ; : '  

TRuE:. Conformable to fact ; correct ; ex
act ; aefual'; genuine ; honest.; See·!First' State 
Bank of' 'I'eagne v. Hadden · (Tex. 'mlv. App.) 
158i :Sr W. J ;1168, 1170. ; '  , "  
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257 ; Templeton v� Boekler, 78 Or. 494, 144 
P. 405; 409. 

A holding of property subject to a duty of 
employing it or applying its proceeds accord
ing to directions given by the person from 
whom it was derived. Munroe v. Crouse, 59 
Hun, 248, 12 N. Y. S. 815. 

"Trust" is further defined in a broad com
prehensive sense as a relation between two 
persons, by virtue of which one of them ho,lds 

T R U E  B I LL. In criminal practice. The in- property for the benefit of the other, In re 
dorsement made by a grand jury upon a bill Vosburgh's Estate, 279 Pat 329, 123 A. 813, 
of ind�ctment, :vhen they find it sustained ?y 815 ; Shelton v. Harrison, 182 Mo. App. 404, 
the eVIdence laId before them, and are satIs- 167 S. W. 634, 636 ; and as a confidence re
fied of the truth of the accusation. 4 Bl. . posed in one person, by and for the benefit of . 
Comm. 306. another, with respect to property held by the 

"In one sense, that · only is troe which is 
conformable to the actual state of things. 
In that sense, a statement is untrue whi�h 
does not express things exactly as they are. 

But in another and broader sense, the word 
'true' is often used as a synonym of 'honest,' 

'sincere,' 'not fraudulent.' '' Moulor v. Amer
ican L. Ins. Co., 111 U. S. 345, 4 S. Ct. 466, 28 
L. Ed. 447. 

T R U E  CO PY. A true copy, does not mean 
an absolutely exact copy but means that the 
copy shall be so true that anybody can under
stand it. It may contain an error or omis
sion. 51 L. J. Ch. 905. 

T R U E, P U B L I C, A N D  NOTOR I O US. 'rhese 
three qualities used to he formally predicated 
in the libel in the ecclesiastical courts, of the 
charges which it contained, at the end of each 
article severally. Wharton. 

T R U E  VERD I CT. A true "verdict" is the 
truthful saying of 12 impaI�tial, fair-minded 
men, who arrive at a conclusion because it is 
their duty under the evidence to do so, and 
not because they are coerced, either wittingly 
or unwittingly, by a trial judge. Meadows 
v. State, 182 Ala. 51, 62 So. 737, 738, Ann. Cas. 
1915D, 663. 

TRUST. 

I. I n General 

A right of property, real or personal, held 
by one party for the ·benefit of another. 
See Goodwin v. McMinn, 193 Pa. 646, 44 
A. 1094, 74 Am. St. Rep. 703 ; Beers v. Lyon, 
21 Conn. 613 ; Seymour v. Freer, 8 Wall. 202, 
19 L. Ed. 306 ; Keplinger v. Keplinger, 185 
Ind. 81, 113 N. E. 292, 293 ; Boyce v. Mosely, 
102 S. C. 361, 86 S. E. 771, 773. 

An obligation arising out of a confidence 
reposed in the trustee or representative, who 
has the leg:;!l title to property conveyed to 
him, that he will faithfully apply the prop
erty according to the confidence reposed, or, 
in other words, according to the wishes of 
the grantor of the trust. 4 Kent, Comm. 304 ; 
Willis, Trustees, 2 ;  Beers v. Lyon, 21 Conn. 
613 ; Thornburg v. Buck, 13 Ind. App. 44(), 
41 N. E. 85 ;, Marble v. Marble's Estate, 304 
Ill. 229, 136 N. E. 589, 593. An equitable 
obligation, either express or implied, resting 
upon a person by reason of a confidence re
posed in him, to apply or deal with property 
for the benefit of some other person, or for 
the benefit of himself and another or others, 
according to such confidence. McCreary V. 
Gewinner, 103 Ga. 528, 29 S. E. 960 ; Chris
topher v. Davis (Tex. Civ. App.) 284 S. W. 253, 

former, for the latter's benefit ; Teal v. Pleas
ant Grove Local Union No. 204, Farmers' 
Educational & Co-operative Union of Amer
ica, 200 Ala. 23, 75 So. 335, 337 ; Moore v. 
Shifflett, 187 Ky. 7, 216 S. W. 614, 616 ; State 
v. Exchange Bank of Ogallala, 114 Neb. 664, 
209 N. W. 249, 252. 

-Accessory trust. In Scotch law, equivalent 
to "active" or "special" trust. See infra. 

-Active trust. One which imposes upon the 
trustee the duty of taking active measures 
in the execution of the trust, as, where prop
erty is conveyed to trustees with directions 
to sell and distribute the proceeds among 
creditors of the grantor ; distinguished from 
a "passive" or "dry" trust. In re Buch's Es
tate, 278 Pa. 185, 122 A. 239, 240 ; Welch V. 
Northern Bank & Trust Co., 100 Wash. 349, ' 
170 P. 1029, 1032. 

-Cestui que  trust. '1'he person for whose 
benefit a trust is created or who is to enjoy 
the income or the avails of it. 

-Charitable t rusts. Trusts designed for the 
benefit of a class or the public generally. 
They are essentially different from private 
trusts in that the beneficiaries are uncertain. 
Bauer v. Myers (C. O. A.) 244 F. 902, 911. 

-Co m plete VOl untary trust. One completely 
created, the subject-matter being designated, 
the trustee and beneficiary being named, and 
tlie limitations and trusts being fully and 
perfectly declared. In re Leigh's Estate, 186 
Iowa, 931, 173 N. W. 143, 146. 

-Constructive trust. A trust raised by con
struction of law, or ariSing Iby operation of 
law, as distinguished from an express trust. 
Wherever the circumstances of a transaction 
are sUClh that the person who t'akes the legal 
estate in property cannot also enjoy the bene
ficial interest without necessarily violating 
some established principle of equity, the court 
will immediately raise a const1'uctive t1'USt, 
and fasten it upon the conscience of the legal 
owner, so as to convert him into a trustee 
for the parties who in equity are entitled to 
the beneficial enjoyment. Hill, Trustees, 116 ; 
1 Spence, Eq. Jur. 511. Nester v. Gross, 66 
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Minn. 371, 69 N. W. 39 ; Jewelry CO'. v. Vol
fer, 106 Ala. 205, 17 So. 525, 28 L. R. A. 707, 
54 Am. St. Rep. 31 ; Westphal v. Williams 
(Ind. App.) 107 N. E. 91, 94 ;  PQrter v. Shaffer, 
147 Va. 921, 133 S. E. 614, 616 ; Misamore v. 
Berglin, 197 Ala. 111, 72 SQ. 347, 349, L. R. 
A. 1916F, 1024. 

-Contingent trust. An express trust may de
pend for its operatiQn upon a future event, 
and is then a "contingent" trust. Oiv. Code 
Ga. 1910, §' 3734. 

-Direct trust. A direct trust is an express 
trust, as distinguished from a constructive 

. or implied trust. Ourrence v. Ward, 43 W. 
Va. 367, '27 S. E. 329. 

-Directory trust. One which is not complete
ly and finally settled by the instrument cre
ating it, but only defined in its general pur
pose and to be carried into detail according 
to later specific directions. 

�Dry trust. One which merely vests the le
gal title in the trustee, and does nQt require 
the perfcrmance of any active duty on his 
part to carry out the trust. In re Shaw's Es
tate, 198 Cal. 352, 246 P. 48, 52 ; Blackburn 
v. Blackburn, 167 Ky. 113, 180 S. W. 48, 49. 

-Educational trusts,. Trusts for the founding, 
endowing, and supporting schools for the ad
vancement of all useful branches Qf learning, 
which are not strictly private. Richards v. 

. Wilson, 185 Ind. 335, 112 N. E. 780, 794. 

-Executed trust. A trust of which the 
scheme has in the Qutset been completely 
declared. Adams, Eq. 151. A trust in which 
the estates and interest in the subject-matter 
of the trust are completely lim'ited and de
fined by the instrument creating the trust, 
and require no further instruments to com
plete them. Bisp. Eq. 20 ; Pillot v. Landon, 
46 N. J. Eq. 310, 19 A. 25 ; Dennison v. Goehr
ing, 7 Pa. 177, 47 Am. Dec. 505 ; In re Fair's 
Estate, 132 Cal. 523, 60 P. 442, 84 Am. St. 
Rep. 70 ; Oushing v. Blake, 29 N. J. Eq. 403 ; 
Egerton v. Brownlow, 4 H. L. Cas. 210 ; Matt
sen v. U. S. Ensilage Harvester 00'., 171 Minn. 
237, 213 N. W. 89:3, 895. As all trusts are 
executory in this sense, that the trustee is 
hound to' dispose of the estate according to 
the tenure of his trust, whether active or 
passive, it would be more accurate and pre
cise to substitute the terms, "perfect" and 
"imperfect" for "executed" and "executory" 
trusts. 1 Hayes, ConY. 85. 

-Executory trust. One which requires the 
execution of some further instrument, or the 
doing of some further act, on the part of the 
creator of ' the trust O'r of the trustee, towards 
its complete creation O'r full effect. Martling 
v. MartUng, 55 N. J. Eq. 771, 39 A. 203 ; Car
radine v. Carradine, 33 Miss. 729 ; Cornwell 
v. Wulff, 148 Mo. 542, 50 S. ·W. 439, 45 L. R. 
A. 53 ; In re ·· Fair's Estate, 132 Cal 528, :60 
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P. 442, 84 Am. St. Rep. 70 ; Pillot v. Landon, 
46 N. J. Eq. 310, 19 A. 25. 

-Express trust. A trust created or declared 
in express terms, and usually in writing, as 
distinguished from one inferred by the law: 
from the .conduct or dealings of the parties. 
State v. Campbell, 59 Kan. 246, 52 P. 454 ; 
Kaphan v. Toney (Tenn. Ch.) 58 S. W. 913 ; 
McMonagle v. McGlinn (C. C.) 85 F. 91 ; Rans
del v. Moore, 153 Ind. 393, 53 N. E. 767, 53 
L. R. A. 753 ; Sanford v. Van Pelt, 314 Mo. 
175, 282 S. 'V. 1022, 1030 ; Hols:apple v. 
Schrontz, 65 Ind. App. 390, 117 N. E. 547, 
549. Express trusts are those which are 
created in express terms in the deed, writing, 
or will, while implied trusts are those which, 
without being expressed, are deducible from 
the nature of the transaction, as matters of 
intent, or which are superinduced upon the 
trans'actions by operation of law, as matters 
of equity, independently Of the particular in
tention of the parties. Brown v. Cherry, 56 
Barb. (N. Y.) 635. 

-I m perfect trust. An 'executory trust, (which 
see ;) and see F...x:ecuted Trust. 

-I m pl ied trust. A trust raised or created by 
implication of law ; a trust implied or pre
sumed from circumstances. Wilson v. 
Welles, 79 Minn. 53, 81 N. 1-V. 549 ; In re Mor
gan, 34 Hun (N. Y.) 220 ; Kaphan v. Toney 
(Tenn. Oh.) 58 S. W. 913 ; Cone v. Dunham, 
59 Conn. 145, 20 A. 311, 8 L. R A. 647 ; Rus
sell v. Peyton, 4 Ill. App. 478 ; Holsapple v. 
Schrontz, 65 Ind. App. 390, 117 N. E. 547, 549 ; 
Springer v. Springer, 144 Md. 465, 125 A. 16�, 
166. 
-I nvoluntary trust. "Involuntary" or "cO'n
structive" trusts embrace all those instances 
in which a trust is raised by the doctrines of 
equity, for the purpose of working out · jus
tice in the most efficient manner, when there 
is no intention of the parties to create a trust 
relation. This class of trusts may usually 
be referred to fraud, either actual or con
structive, as an essential element. Bank v. 
Kimball Milling 00., 1 S. D. 388, 47 N. W. 
402, 36 Am. St. Rep. 739. 

...... M assachusetts or B usiness Trusts. See 
"Trust Estates as Business Companies." 

-M in isterial trusts. (Also called "instrumen
tal trusts.") Those which demand no fur
ther exercise of reason or understanding than 
every �ntelligent agent must necessarily em
ploy ; as to convey an estate. They are a 
species of special trusts, distinguished from 
discretionary trusts, which necessarily re
quire muClh exercise of the understanding. 2 
Bouv. lnst. no. 1896. 

-Naked trust. A dry or passive trust ; one 
whicb requires no actiO'n on the part of the 
trustee, beyond turning O'ver mO'ney or prop
erty to' the oostui que trust. Oerri y. Akron

r.eople's :Teleph�ne 00'. (:0. C.). 2]j) F • .  285, 292,. 
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-passive trust. A trust as to which the trus
tee has no active duty to perform. Goodrich 
v. Milwaukee, 24 Wis. 429 ; Perkins v. Brink
ley, 133 N. C. 154, 45 S. E. 542 ;  Holmes v. 
Walter, 118 Wis. 409, 95 N. W. 380, 62 L. R. 
A. 986 ; Dixon v. Dixon, 123 Me. 470, 124 A. 
198, 199. 

-Precatory trust. Where words employed .in 
a will or other instrument do not amount tOo 
a positive command or to a distinct testa
mentary disposition, but are terms of en
treaty, request, recommendation, or expecta
tion, they are termed "precatory words," 
and from such words the law will raise a 
trust, called a "precatory trust," to carry out 
the wishes of the testator or grantor. See 
Bohon v. Barrett, 79 Ky. 378 ; Hunt v. Hunt, 
18 Wash. 14, 50 P. 578 ; Aldrich v. Aldrich, 
172 Mass. 101, 51 N. E. 449. 

-Private trust. One established or created 
for the benefit of a certain designated indi
vidual or individuals, or a known person or 
class of persons, clearly identified or capable 
of identification by the terms of the instru
ment creating the trust, as distinguished from 
trusts for public institution� or charitable 
uses. See Pennoyer v. 'Wadhams, 20 Or. 274, 
25 P. 720, 11 L. R. A. 210 ; Doyle v. Whalen, 
87 Me. 414, 32 A. 1022, 31 L. R. A. 118 ; Brooks 
v. Belfast, 90 Me. 318, 38 A. 22,2 ; Bauer v. 
Myers (C. C. A.) 244 F. 002, 911 . 

-Proprietary trust. In Scotch law, a naked, 
dry, or passive trust. See supra. 

-Public trust. One constituted for the bene
fit either of the public at large or of some con
siderable portion of it answering a particular 
description ; public trusts and charitable 
trusts may be considered in general as syn
onymous expi·essions. Lewin, Trusts, 20 ; 
Bauer v. Myers (C. C. A.) 244 F. 902, 911. 

-Resulting trust. One that arises by impli
cation of law, or by the operation and con
struction of equity, and which is established 
as consonant to the presumed intention of tlhe 
parties as gathered from the nature of the 
transaction. A "resulting trust," arises 
where the legal estate in property is disposed 
of, conveyed, or transferred, but the intent 
appears or is inferred from the terms of the 
disposition, or from the accompanying facts 
and circumstances, that the beneficial inter
est is not to go or he enjoyed with the legal 
title. Lafkowitz v. Jackson (C. C. A.) 13 F. 
(2d) 370, 372. See Sanders v. Steele, 124 Ala. 
415, 26 So. 882 ; Dorman v. Dorman, 187 Ill. 
154, 58 N. E. 235, 79 Am. St. Rep. 2'10 ; Aborn 
v. ::5earles, 18 R. 1. 357, 27 A. 796 ; Fulton v. 
Jansen, 99 Cal. 587, 34 P. 331 ; Western Un
ion Tel. Co. v. Shepard, 16-9 N. Y. 170, 62 N. 
E. 154, 58 L. R. A. 115 ; Farwell v. Wilcox, 
73 Okl. 230, 175 P. 936, 938, 4 A. L. R. 156 ; 
(Civ. Code, § 853). Cummings v. Cummings, 
55 Cal. App. 433, 203 P. 452, 455. 

BL.LA w DIeT. (3D E'D.)-lll 
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. -Secret trusts. Where a testator gives prop
erty to a person, on a verbal promise by the 
legatee or devisee that he will hold it in trust 
for anobher person, this is called a "secret 
trust." Sweet. 

-Shifting trust. An express trust which is 
so settled that it may operate in favor of 
beneficiaries additional to, or substituted for, 
those first named, upon specified contingen
cies. Civ. Code Ga. 1910, § 3734. 

-Sim ple trust. A simple trust corresponds 
with the ancient use, and arises where prop
erty is simply vested in one person for the 
use of another, and the nature of the trust, 
not being qualified by the settlor, is left to 
the construction of law. Perkins v. Brinkley, 
133 N. C. 154, 45 S. E. 541 : Cone v. Dunham, 
59 Conn. 145, 20 A. 311, 8 L. R. A. 647 ; Dod
son v. Ball, 60 Pa. 500, 100 Am. Dec. 586. 

-Specia.l trust. One in which a trustee is in
terposed for the execution of some purpoSe! 
particularly pointed out, and is not, as in 
case of a simple trust, a mere passive de
positary of the estate, but is required to ex
ert himself actiYely in the execution of the 
settlor's intention ; as, where a conveyance 
is made to trustees upon trust to reconvey, 
or to sell for the payment of debts. Lew. Tr. 
3, 16. 

Special trusts haye been divided into (1) 
ministerial (or instrumental) and (2) discre
tionary. The former, such as demand no fur
ther exercise' of reason or understanding than 
every intelligent agent must necessarily em
ploy ; the latter, such as cannot be duly ad
ministered 'without the application of a cer
tain degree of prudence and judgmelit. 2 
Rouv. lnst. no. 1896 ; Perkins v. Brinkley, 133 
N. C. 154, 45 S. E. 541 ; Flagg v. E,ly, 1 Edm. 
Sel. Cas. (N. Y.) 209 ; Freer v. Lake, 115 Ill. 
662, 4 N. E. 512 ; Dodson v. Ball, 60 Pa. 496, 
100 Am. Dec. 586. 

-Spendthrift trust. See Spendthrift. 

-Transgressive, trust. A name sometimes ap
plied to a trust which transgresses or violates 
the rule against perpetuities. See Pulitzer v. 
Livingston, 89 Me. 359, 36 A. 635. ' 

-Trust allotments. Allotments to Indians, in 
which a certificate or trust patent is issued 
declaring that tlhe United States will hold-
the land for a designated period in trust for 
the allottee. U. S. v. Bowling, 256 U. S. 484, 
41 S. Ct. 561, 562, 65 L. Ed. 1054. 

-Trust co m !lany. A corporation formed for 
the purpose of taking, accepting, and execut
ing all such trusts as may be lawfully com
mitted to it, and acting as testamentary trus
tee, trustee under deeds of settlement or for 
married women, executor, guardian, etc. To 
these functions are sometimes (but not neces
sarily) added the business of acting as fiscal 
agent for corporations, attending to the reg-
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istration and t ransfer
' 

of their stock and 
bonds, serving as trustee for their bond or 
mortgage creditors, and transacting a gen
eral banking and loan business. See Venner 
v. Farmers' L. & T. Co., 54 App. Div. 271, 66 
N. Y. Supp. 773 ; Jenkins v. Neff, 163 N. Y. 
32.0, 57 N. E. 408 ; Mercantile Nat. Bank v. 
New York, 121 U. S. 138, 7 S. Ct. 82H, 30 L. 
Ed. 895. 

-Trust-deed. (1) A gpeeies of mortgage giv
en to a trustee for the purpose of securing a 
numerous class of creditors, as the bondhold
ers of a railroad corporation, with power to 
foreclose and sell on failure of the payment 
of their bonds, notes, or other claims. (2) In 
some of the states, and in the District of 
Columbia, a trust-deed or deed of trnst is. 
a security resembling a mortgage, being a 
conveyance of lands to trustees to secure the 
payment of a debt, wibh a: power of sale up
on default, and upon a trust to apply the 
net proceeds to paying the debt and to turn 
over the surplus to the grantor. Dean v. 
Smith, 53 N. D. 123, 204 N. W. 9,87, 994 ; 
Guaranty Title & Trust Co. v. Thompson, 93 
Fla. 983, 113 So. 117, 120. 

-Trust estate. This term may mean either 
the estate of the trustee,-that is, the legal 
title,-or the estate of the beneficiary, or the 
COI'IJ'US of the property which is the subject of 
the trust. See Cooper v. Cooper, 5 N. J. Eq. 
9 ;  Farmers' I.J. & T. Co. v. Carroll, 5 Barb. 
(N. Y.) 643. 

-Trust ex maleficio. A species of construc
tive trust arising out of 'some fraud, miscon
duct, or brea,ch of faith on the part of the 
person to be charged as trustee, which ren
ders it an equitable necessity that a trust 
should be implied. See Rogers v. Richards, 
67 Kan. 706, 74 Pac. 255 ; Kent v. Dean, 128 
Ala. 600, 3.0 Sooth. 543 ; Barry v. Hill, 166 Pa. 
344, 31 Atl. 12!0 ; Lefkowitz v. Silver, 182 N. 
C. 3ro, 109 S. E. 56,, 6.0, 23 A. L. R. 1491 ; 
Yal'borou�h v. Tolbert (Tex. Civ. App.) 282 
S. W. 302, 304. 

-Trust fund. A fund held by a trustee fOol' 
the spel'lli.fic purposes of the trust ; in a more 
general sense, a fund

' 
which, legally or eq

nitably, is subject to be devoted to a par
ticular purpose and cannot or should not be 

_diverted therefrom. In this sense it is often 
said that the assets of a corporation are a 
"trust fund" for the payment of its debts. 
See Henderson v. Indiana Trust Co., 143 Ind. 
5'61, 4.0 N. E. 516 : In re Beard's' Estate, '7 
'''yo. 104, 5.0 Pac. 226, 38 L. R. A. 86Q, 15 Am. 
St. Rep. 882 ; Spencer v. Smith (C. C. A.) 201 
F. 647, 652 ; Terhune v. Weise, 132 Wash. 208, 
231 P. 954, 955, 38 A. L. R. 94. 

-Trust in invitu m.  A constructive trust im
posed. by equity, contrary to the trustee's in
tention and' will, upon . 'Property ill his hands. 
Sanford v. H;unner, U5 Ala. 400, 22 South. 
117� ,C" , ' " • • • , . '. • 
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-Trust receip,t . .  A well-known instrument of 
commerce whereby the banker advancing 
money on an importation takes title directly 
to himself and as owner delivers the goods 
to the dealer in whose behalf he is acting 
secondarily and to whom the title is ulti
mately to go when the primary right of the 
bnnker has been satisfied. People's Nat. 
Ba'nk v. Mulholland, 228 Mass. 152, 117 N. E. 
46, 47. 

-Voluntary trust. An obligation arising out 
of a personal confidence reposed in, and vol
untarily accepted by, one for the benefit of an
other, as distinguished from an "involun
tary" trust, which is created by operation of 
law. Civ. Code Cal. §§ 2216, 2217. Accord-' 
jng to another use of the term, "voluntary" 
trusts are such as are made in favor of a vol
unteer, that is, a person who gives nothing in 
exchange for the trust, but receives it as a 
pure gift ; and in this use the term' is dis
tinguished from "trusts for value," the lat
ter being such as are in favor of purchasers, 
mortgngees, etc. A "voluntary trust" is an 
equitable gift, and in order to be enforceable 
by the -beneficiaries must be complete. Cam
eron v. Cameron, 96 Okl. 98, 220 P. S89, 890 ; 
Logan v. Ryan, 68 Cal. App. 44'8, 229 P. 
003, 9-96. The difference 'between a "gift inter 
vivos" and a "voluntary trust" is that, in a 
gift, the thing itself with title passes to the 
donee, while, in a voluntary trust, the actual 
ti tle passes to a cestui que trust while the 
legal title is retained by the settlor, to be 
held by him ·for the purposes of the trust or 
is by the settlor transferred to another to 
hold for the purpose's of the trust. Allen v. 
Hendrick, 104 Or. 2.02, 206 P. 733, 74.0. 

2. I n  Constitutional and Statutory Law 
An association or organization of persons 

or -corporations having the intention and pow
er, or the tendency, to create a monopoly, 
control production; interfere with the free 
course of trade or transportation, or to fix 
and regulate the supply and the price of com
modities. 

In the history of economic development, the 
"trust" was originally a device by which several 
corporations engaged in the same general line of 
business might combine for their mutual advantage, 
in the direction of eliminating destructive compe
tition, controlling the output of their commodity, 
and regulating and maintaining its price, but at 
the same time preserving their separate individual 
existence, and without any consolidation or merger. 
This device . was the erection of a central committee 
or board, composed, perhaps, of the presidents or 
general managers of the different corporations, and 
the transfer to them of a majority of the stock in 
each of the corporations, to be held "in trust" for 
the several stockholders so assigning their hold
ings. These stockholders received in return "trust 
certificates" showing that they were entitled to re
ceive the dividends on their assigned stock, though 
the voting power of it had passed to the trustees. 
This . last feature enabled the trustees or . committee 
to elect all the directors of all the corporations, 
and through theDl the o'fficers, and thereby" to ex-

. ,  Bi..�LAW DICT. (3i> ED�l 
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ercise an absolutely controiUng influence over the A.) 215 F. 501, 506, L. R. A. 1915B, 442 ; 
policy and operations of each constituent company, Kaehn v. St. Paul Co-op. Ass'n, 156 Minn. 
to the ends and with the purposes above mentioned. 113, 194 N. W. 112 ; State v. Exchange Bank 
Though the "trust," in this sense, is now seldom if of Ogallala, 114 Neb. 664, 200 N. W. 249, 252, 
ever resorted to as a form of corporate organiza- 2'53 ;  Brown v. Bottom Creek Coal & Coke 
tion, having given place to the "holding corpora-
tion" and other devices, the word has become cur- CO., 94 W. Va. 287, 118 S. E. 284, 288. 
rent in statute laws as well as popular speech, to "Trustee" is also used in a wide and per
designate almost any form of combination of a haps inaccurate sense, to denote that a per
monopolistic character or tendency. See Bla.ck, son has the duty of carrying out a transac
Canst. Law (3d Ed.) p. 428 ; Northern Securities Co. tion, in which he and another person are in
v. U. S., 193 U. S. 197, 24 SuP. Ct. 436, 48 L. Ed. terested, in such manner as will be most for 
679 ; MacGinniss v. Mining Co., 29 Mont. 428, 75 P. • h 
89 ;  State v. Continental Tobacco Co., 177 Mo. 1, 75 the benefit of �he latte�, and not III sue . a 

s. W. 737 ; Queen Ins. Co. v. State, 86 Tex. 250, 24 way that he �Imself mIght be tempted, for 
S. W. 397, 22 L. R. A. 483 ; State v. Insurance Co. , . the sake of his personal advantage, to neg-
152 Mo. 1, 52 S. W. 595, 45 1... R. A. 333 ; Georgia Fruit lect the interests of the other. In this 'sense, 
Exchange v. Turnipseed, 9 Ala. App. 123, 62 So. 542, directors of companies are said to be "trus-
546 ; MaIlinckrodt Chemical Works v. State of Mis- tees for the shareholders." Sweet. 
sourl, 35 S. Ct. 6n, 673, 238 U. S. 41, 59 L. Ed. 1192. 

In a looser sense the term "trust" is ap
plied to any combination of establishments 
in the same line of business for securing the 
same ends Iby holding the individual interests 
of each 'subservient to a common authority 
for the common hlterests of all. Mallinck
rodt Chemical Works v. State of Missouri, 
238 U. S. 41, 35 S. Ct. 671, 673, '59 L. Ed. 
1192. 

Co nventional Trustee 

A "conventional" trustee is one appointed 
by a decree of court to execute a trust, as 
distinguished from one appointed by the in
strument cr.eating the trust. Gilbert v. Kolb, 
85 Md. 627, 37 Atl. 423 .. 

Joint Trustees 

Two or more persons who are intrusted 
with property for the benefit of one or more 

T RUST ESTATES AS B U S I N ESS C O M - others. 
PAN I ES. A practice originating in- Massa
chusetts of vesting 3. business or certain real 
estate in a group of trustees, who manage it 
for the benefit of the beneficial owners ; the 
ownership of the latter is evidenced /by nego
tiable (or transferable) shares. The trustees 
are elected rby the shareholders, or, in case 
of a vacancy, by the board of trustees. Pro
vi'sion is made in the agreement and declara
tion of trust to the effect that when new trus
tees are elected, the trust estate shall vest 
in them without further conveyance. The 
declaration of trust specifies the powers of 
the trustees. They have a common seal ; the 
board is organized with the usual officers of a 
board of trustees ; it is governed by by-laws ; 
the officers have the usual powers of like 
corporate officers ; so far as practicable, the 
trustees in their collective capacity, are to 
carry on the business under a' specified name. 
The trustees may also hold shares as bene
fi·ciaries. Provision may be made for the al-
teration or amendment of the agreement or 
dedaration in a specified manner. In Eliot 
v. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 
1.1. Ed. 424, it was held that such a trust was 
not within the corporation tax provisions of 
the tariff act of Aug. 5, 19{}9. See also Zonne 
v. Minneapolis Syndicate, 220 U. S. 187, 31 
Sup. Ct. 361, ,55 L. Ed. 428. 

T R USTEE.  The person appointed, or re
quired by law, to execute a trust ; one in 
whom an estate, interest, or power IS vested, 
under an express or implied agreement to 
administer or exercise it for the benefit or 
to the use of another called the cestui que 
trust. Pioneer Mining Co. v. Tyberg (C. C. 

J udicial Trustee 

A "judicial trustee," as distinguished from 
a conventional trustee, is an officer of a chan
cery court whose acts are generally limited 
and defined by familiar and 'Settled rules and 
procedure. Kramme v. Mewshaw, 147 Md� 
535, 128 A. 468, 472. 

Public Trustee 

An act of 1906 referring to England and 
Wales provides for the appointment of a pub� 
lic trustee to administer estates of small val
ue, to act as custodian trustee, or as ordinary 
trustee or judicial trustee, or to administer 
the prOlperty of a convict under the Forfei
ture Act. 

Quasi Trustee 

A person who reaps a benefit from a breach 
of trust, and so becomes answerable as a 
trustee. Lewin, Trusts (4th Ed.) 592, 638. 

Te1stamentary Trustee 

A trustee appointed by or acting under a 
will ; one appointed to carry out a ·  trust cre
a ted by a will. The term does not ordinarily 
include an executor or an administrator with 
the will annexed, or a guardian, except when 
they act in the execution o·f a trust created 
by the will and which is separable from their 
functions as executors, etc. See In re Haz
ard, 51 Hun, 201, 4 N. Y. Supp. 701 ; In l'e 
Valentine's Estate, 1 Misc. 491, 23 N. Y. 
Supp. 289 ; In re IIawley, 104 N. Y. 250, 10 
N. E. 352. 

Trustee Acts 

The statutes 13 .& 14 Vict. c. 00, passed in 
}850, and 15 & 16 Viet. ' C. 55:, passed in 1852, 
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enabling the court of chancery, without bill 
filed, to appoint new trustees in lieu of any 
who, on account of death, lunacy, absence, or 
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also one who has a particular place in court, 
is so called. Brown. 

T U CHAS. In Spanish law. Objections or 
exceptions to witnesses. vVhite, New Recap. 
b. 3, tit. 7, c. 10. 

. otherwise, are unable or unwilling to act as 
such ; and also to make vesting orders by 
which legal estates and rights may be trans
fen'ed from the old trustee or trustees to the T U C K E R  ACT. The act of March 3, 1887, renew trustee or trustees so appointed. Mozley lating to the jurisdiction of the court of 
& Whitley. claims. Garl. & Ralston, Fed . Pro 413. 

Trustee Ex Ma.leficio 

A person who, being guilty of wrongful or 
fraudulent conduct, is held by equity to the 
duty and liability of a trustee, in relation to 
the SUbject-matter, to prevent _ 'him from 
profiting by his own wrong. Rice v. Braden, 
243 Pa. 141, 89 A. 877, 880. 

Trust� i n  Bankru ptcy 

A person in whom the property of a bank
rupt is vested in trust for the creditors. 

T U E RTO. In Spanish law. Tort. Las Par
tidas, pt. 7, tit. 6, 1, 5. 

T U G .  A steam vessel built for towing ; syn
onymous with "tow-boat." 

T U LLI A N U M .  Lat. In Roman law. That 
part of a prison which was under ground. 
Supposed to be so called from Servius Tulli
us, who built that part of the first prison 
in Rome. Adams, Rom. Ant. 290. 

Trustee Process T U M BREL. A castigatory, trebucket, or 

The name given, in the New England states, ducking-stool, anciently used as a punish
to the process of garnishment or foreign at- ment for common scolds. 
tachment. 

Trustee Rel ief Acts 

The statute 10 & 11 Vict. c. 00, passed in 
1847, and statute 12 & 13 Vict. c. 74, 'Passed 
in 1849, by which a trustee is enabled to pay 
money -into court, in cases where a difficulty 
arises respecting the title to the trust fund. 
Mozley & Whitley. 

T R U STER. In Scotch law. 
creator of a trust. 

The maker or 

TRUST I S. In old European law. 
faith ; confidence ; fidelity. 

Trust ; 

TUM U LT U O US PET I T I O N I N G .  Under St. 
13 Car. II. St. 1, c. 5, this was a misde
meanor, and consisted in more than twenty 
persons signing any petition to the crown or 
either house of parliament for the alteration 
of matters established by law in church or 
state, unless the contents thereof had been 
approved by three justices, or the majority 
of the grand jury at assizes or quarter ses
sions. No petition could be delivered by 
more than ten persons. 4 Bl. Comm. 147 ; 
Mozley & 'Vhitley. 

T U N. A measure of wine or oil, containing 
T R USTO R. A word occasionally, though four hogsheads. 
rarely, used as a designation of the creator, 
donor, or founder of a trust. 

T R UTH. There are three conceptions as to 
what constitutes · "truth" : Agreement of 
thought and reality ; eventual verification ; 
and consistency of thought with itself. Mem
phis Telephone Co. v. Cumberland Telephone 
& Telegraph Co. (C. C. A.) 231 F. 835, 842. 

T RY. To examine judicially ; to examine 
and investigate a controversy, by the legal 
method called "trial," for the purpose of de
termining the issues it involves. 

T U N I N G .  The term "tuning" as used with 
reference to signaling by electro-magnetic 
waves, or wireless telegraphy, means the 
bringing of two Or more electrical circuits 
into resonance, or the adjustment of capaci
ty and inductance to secure the time-period 
vibration or wave length desired. The wave 
length assigned to a station might be called 
its "tune." National Electric Signaling Co. 
v. Telefunken "'ireless Telegraph Co. of Unit
ed States (C. C. A.) 208 F. 679, 695. 

T U N G REVE. A town-reeve or 'bailiff. Cow-
. ell. 

TSA R. The better, though perhaps less com-
mon spelling of "czar" (q. v.) . T U N NA G E. A duty in England anciently due 

T UAS RES T I B I  HABETO. r�at. Have or upon all wines imported, over and above the 
prisage and butlerage. 2 Steph. Com. 628. take your things to yourself. The form of 

words by which, according to the old Roman T U RBA. Lat. In the civil law. A multi
law, a man divorced his wife. Calvin. tude ; a crowd or mob ; a tumultuous assem

T U B. In mercantile law. A measure con- bly of persons. Said to consist of ten or 

taining sixty pounds of tea, and from fifty- fifteen, at the least. · Calvin. 
six to eighty-six pounds of camphor. Jacob. 

T U R BARY. Turbary, or common of turbary, 
TUB-;-MAN. In . English law. A barrister is the right 

·
or liberty of digging turf upon 

w:ho has a preaudience in the exchequer, and another man's ground. Brown. 
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TURF AND TWI G. A piece of turf, or a twig 
or a bough, were delivered by the feoffer to 
the feoffee in making livery of seisin. 2 Bla. 
Com. 315. 

TURN,  or TOURN.  The great court-Ieet of 
the county, as the old county court was the 
court-baron. Of this the sheriff is judge, and 
the court is incident to his office ; wherefore 
it is called the "sheriff's tourn ;" and it 
had its name originally from the sheriff mak
ing a turn of circuit about his shire, and hold
ing this court in each respective hundred. 
Wharton. 

T U R N ED TO A R I G HT. This phrase means 
that � person whose estate is divested by 
usurpation cannot expel the possessor by mere 
entry, but must have recourse to an action, 
either possessory or droitural. Mozley & 
Whitley. 

T U R N I<EY. A person, under the superin
tendence of a jailer, who has the charge of 
the keys of the prison, for the purpose of 
opening and fastenin� the doors. 

T U R N O UT. A short side-track on a railroad 
which may be occupied by one train while 
another is passing on the main track ; a sid
ing. Philadelphia v. R. Co., 133 Pa. 134, 19 
A. 356 ; Indiana Rys. & Light Co. v. CUy of 
Kokomo, 183 Ind. 543, 108 N. E. 771, 772. 

plied invitation to enter. Heller v. New York,. 
N. H. & H. R. Co. (C. C. A.) 265 F. 192; , 194. 
It imposes a liability on a property owner for 
injuries to a child of tender years, resulting 
from something on his premises that can 'be 
operated by such a child and made dangerous 
by him, and which is attractive to him and! 
calculated to induce him to use it, where he
fails to protect the thing so that a child of 
tender years cannot be hurt by it. Barnhill's' 
Adm'� v. Mt. Morgan Coal Co. (D. C.) 215 F •. 

608, 609. 

T U R P I S. Lat. In the civil law. Base ;: 
mean ; vile ; disgraceful ; infamous ; unlaw
ful. Applied both to things and persons. Cal
vin. 

T U RP I S  CA USA. A base cause ; a vile or im
moral consideration ; a consideration which, 
on account of its immorality, is not allowed 
by law to be sufficient either to support a con
tract or found an action ; e. g., future illicit 
intercourse. 

T U R P I S  CONTRACTUS. An immoral or in
iquitous contract. 

T urpis est pars qUal non convenit cum suo toto. 
The part which does not agree with its whole 
is of mean account, [entitled to small or no 
consideration.] Plowd. 101 ; Shep. Touch. 
87. 

T U RNP I I<E. A gate set across a. road, to T U R P I T U DE. In its ordinary sense, inher
stop tra.velers and carriages until toll is rpaid ent baseness or vileness of principle or l1C-· 
for the privilege of passage thereon. tion ; shameful wickedness ; depravity. In 

T U R N P I KE ROADS. These are roads on 
which parties have by law a right to erect 
gate� and 'bars, for the purpose of taking toll, 
and of refusing the permission to pass along 
them to all persons who refuse to pay. 
Northam Bridge Co. v. London Ry. Co., 6 
Mees. & W. 428. A turnpike road is a public 
highway, established by public authority for 
public use, and is to be regarded as a public 
easement, and not as private property. The 
only difference between this and a common 
highway is that, instead of being made at 
the public expense in the first instance, it  
is authorized and laid out by public authori
ty, and made at the' expense of individuals in 
the first instance ; and the cost of construc
tion and maintenance is reimbursed by a toll, 
levied by public authority for the purpose. 
Com. v. Wilkinson, 16 Pick. (Mass.) 17'5, 26 
Am. Dec. 654. 

T U RNTAB LE DOCTR I NE. This doctrine re
·quires the owner of premises not to attract or 
lure children into unsuspected danger or great 
bodily harm, by keeping thereon attractive 
machinery or dangerous instrumentalities in 
an exposed and unguarded condition, and 
where injuries have been received by a child 
so enticed the entry is not regarded as unlaw
ful, and does not necessarily preclude a recov
ery of damages ; the attractiveness of the 
machine or structure amounting to an im-

its legal sense, everything done contrary to 
justice, honesty, modesty, or good morals. 
State v. Anderson, 117 Kan. 117, 230 P. 315, 
317 ; Hughes v. State Board of Medical Ex
aminers, 162 Ga. 246 , 134 S. E. 42, 46 ;  E:x: 
parte Tsunetaro Machida (D. C.) 277 F. 239, 
241. 

Moral turpitude 

A term of frequent occurrence in statutes, 
especially those providing that a witness' con
viction of a crime involving moral turpitude 
may be shown as tending to impeach his cred
ibility. In general, it means neither more nor 
less than "turpitude," i. e., anything done con
trary to j ustice, honesty, modesty, or good 
morals. In re Williams, 64 Okl. 316, 167 P. 
1149, 1152 ; In re Humphrey, 174 Cal. 290, 
'163 P. 60, 62. Indeed, it is sometimes candid
ly admitted that the word "moral" in this 
phrase does not add anything to the mean-

-ing of the term other than that emphasis 
which may result from a tautological expres
sion. Hughes v. State Board of Medical Ex
aminers, 162 Ga. 246, 134 S. E. 42, 46. It is 
also commonly defined as an act of baseness, 
vileness, or depravity in the private and so
cial duties which a man owes to his fellow 
man or to society in general, contrary to the 
accepted and customary rule of right and du
ty between man and man. Moore v. State, 12 
Ala. App. 243, 67 So. 789, 791 ; Jones v. Brink-
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ley, 174 N. O. 23, 93 S. E. 372, 373 ; Lee v. 
Stanfiell, 171 Ky. 71, 186 S. \V. 1196, 1197 ; 
In re Bartos (D. C.) 13 F. (2d) 138, 139 ; Ex 
parte Tsunetal'o Machida (D. C.) 277 F. 239, 
241 ; United States v. Uhl (D. C.) 203 F. 152, 
153 ; United States v. Uhl (C. C. A.) 210 F. 
860, 862. Although a vague term, it implies 
spmething immoral in itself, regardless of its 
being punishable by law ; Pippin v. State, 
197 Ala. 613, 73 So. 340, 342 ; Coykendall v. 
Skrmetta (C. O. A.) 22 F.(2d) 120 ; thus ex
cluding unintentional wrong, or an improper 
act done without unlawful or improper in
tent ; Drazen v. New Haven Taxicab Co., 95 
Oonn. 500, 111 A. 861, 863. It is also said to 
be restricted to the gravest offenses, consist
ing of ,felonies, infamous crimes, and those 
that are malum in se and disclose a dep'raved 
mind. Bartos v. United States District Court 
for District of Nebraska (C. C. A.) 19 F.(2d) 
722, 724. Violations of the Eighteenth 
Amendment of the federal Constitution and 
the National Prohi'bition Ad (27 USCA § 1 
et seq.) are sometimes thought to be within 
the meaning of the term. Kurtz v. Farrington, 
104 Conn. 257, 132 A. 540, 541, 48 A. L. R. 
259 ; Riley v. Howes (D. C.) 17 F.(2d) 647, 
649 ; Rousseau v. Weedin (C. C. A.) 284 F. 
535, 56'6. Contra : People v. Cook, 221 N. Y. 
S. 96, 99, 220 App. Div. 110 ; Baugh v. State, 
215 Ala. 619, 11 2 So. 157, 158 ; Bartos v. Unit
ed States District Court for District of Ne
bra'ska (C. C. A.) 19 F.(2d) 722, 724 ; Coyken
dall v. Skrmetta (C. C. A.) 22 F.(2d) 120, 121. 

T U R P I T U DO. Lat. Baseness ; infamy ; im
morality ; turpitq,de. 

Tuta est custodia q u re  sibimet creditur. Hob. 
340. Th.at guardianship is secure which is 
intrusted to itself alone. 

TUTELA. Lnt. In the civil law. Tutelage ; 
that species of guardianship which continued 
to the age of puherty ; the guardian being 
called "tutor," and the ward, "pupillt#r8." 1 
Dom. Civil Law, b. 2,- tit. 1, p. 260. A power 
given by the civil law over a free person 
to defend him when by reason of his age he 
is unable to defend himself. A child under 
the power of his father was not subject to tu
telage, because not a free person, caput lib
erum. 

TUTELA LEG I T I MA. Legal tutelage ; tute
lage createa by act of law, as where none had 
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TUT ELAM RED D ERE. Lat. In the civH 
law. To render an account of tutelage. Cal
vin. · Tutelam reposoere, to demand an ac
count . of tutelage. 

TUTEUR. In French law. A kind of guard
ian. 

TUTEUR O F F I C I E U X. A person over fifty 
years of age may be appointed a tutor of this 
sort to a child over fifteen years of age, with 
the consent of the parents of such child, or, in 
their default, the oonseil de lamille. The du
ties which such a tutor becomes subject to are 
analogous to those in English law of a person 
who puts himself in 1000 parentis to any one. 
Brown. 

TUTE U R  SU B RO G E. The title of a second 
guardian appointed for an infant under 
guardianship. ·His functions are exercised in 
case the interests of the infant and his prin
cipal guardian conflict. COde Nap. 420 ; 
Brown. 

Tutius erratur ex parte m itiore. 3 Inst. 220. 
It is safer to err on the gentler side [or on the 
side of mercy]. 

Tutius semper est e.-rare acquietando, quam i n 
pun ie ndo, ex parte m isericordire quam ex parte 
justitire. It is always safer to err in acquit
ting than punishing, on the side of mercy than 
on the side of justice. Branch, Princ. ; 2 Hale, 
P. C. 290 ; Broom, Max. 326 ; Com. v. York, 9 
Metc. (Mass.) 116, 43 Am. Dec. 373. 

TUTOR. In the civil law. This term cor
responds nearly to "guardian," (i. e., a person 
appointed to have the care of the person 'Of a 
minor and the administration of his estate,) 
except that the guardian of a minor who has 
passed a certain age is called "curator," and 
has powers and duties differing somewhat 
from those of a tutor. 

As to tutors under the laws of Louisiana, 
see Civ. Code La. art. 246 et seq. 

TUTOR A L I E N U S. In English law. The 
name given to a stranger who enters upon the 
lands of an infant within the age of fourteen, 
and takes the profits. He may be called to an 
account by the infant and be charged as 
guardian in socage. Littleton, § 124 ; Co. Litt. 
89b, 90a. 

been created by testament. lnst. 1, 15, Pl'. TUTOR PROPRI US. The name given to one 
- who is rightly a guardian in socage, in con

TUTELA TESTA� ENT.AR IA.  T<:stamentary tradistinction to a tutor alienu8. tutelage or guardIanshIp ; that kmd of tute-
lage which was created by will. Calvin. 
TUTELfE ACT,I O. Lat. , In the civil law. 
An action of tutelage ; an action which lay for 
a ward or pupil, on the termination of . tute
lage, ag�inst the tlltor or guardian, to compel 

TUTO RSH I P. The office and power of a tu
tor. The power Which an individual, sui ju
ris, has to take care of the person of one who 
is ' unable to take care of himself. 

an account. Calvin. ' , Thex:e are four sorts of tutorships : Tutorship by 
. nature ; . tutorship by will ; tutorship . by the ef-. 

TtJTELAGE. Gtiarc;;lian�hip ; . state 6� being fect Of
. 

the law ; tut0l-ShiP ' by , the appointment of 
under a guardian;' See Tutela, ' , "  

' 
the judge. Civ. Code La. art. 2�7. 
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TUTORSHIP. BY NATURE. Upon tbe deatb 
of either parent, the tutorship of minor chi!:· 
dren belongs of right to the other. Upon di
vorce or judicial separation from bed and 
board of parents, the tutorship of each minor 
child belongs of right to the parent under 
whose care he or she has been placed or to 
whose care he or she has been entrusted. All 
those cases are called tutorship by nature. 
Civ. Code La. art. 250. 

TUTORS H I P  BY W I LL. The right of ap
pointing a tutor, whether a relation or a 
stranger, belongs exclusively to the father 
or mother dying last. This is called "tutor
ship by will," because generally it is given 
by testament ; but it may likewise be given by 
any declaration by the surviving father or 
mother, executcrl hefore a notary and two wit
nesses. Civ. Code La. art. 257. 

TUTR I X. A female tutor. 

TWA N I G HT G EST. In Saxon law. A guest 
on the s...."'Cond night. By the laws of Edward 
the Confessor it was provided that a man 
who lodged at an inn, or at the house of an
other, should be considered, on the first night 

of his being there, a stranger, (uncuth ;) on 
the second night, a guest ; on the third night, 
a member of the family. This had reference 
to the responsibility of the host or enter
tainer for offenses committed by the guest. 

TW,ELFH I N D I .  The highest rank of men in 
the Saxon government, who were valued at 
1200s. If any injury were done to such per
sons, satisfaction was to be made according 
to their worth. Cowell. 

. 

TWE LVE-DAY W R I T. A writ issued under 
the St. 18 & '19 Vict. c. 67, for summary pro
ce<lure on bills of exchange and promissory 
notes, abolished by rule of court in 1880. 
Wharton. 

partly qf new provisi,ons. and mainly, pel'· 
haps, of laws and ,usages under their ancient 
kings. They formed the ' source and founda
tion for the whole later development of' Ro
man jurisprudence. They exist now only 1n 
fragmentary form. See 1 Kent, Comm. 520. 
It is by no means certain, that the extant 
fragments of them have come down to us in 
their precise form and expression. The lan
guage has probably been somewhat modified 
by subsequent usage. These laws were sub
stantially a codification, and not merely an 
incorporation, of the customary law of the 
people. There were Greek elements in them, 
but still they were essentially Roman. Hun
ter, Rom. L. 16. See Stephenson, Hist. Rom. 
L. 12() ; Sohm's Inst. Rom. L. 

TWE NTY-F O U R  CALEN DAR M O NT H S. 
Two years ; a period of exactly 730 days. 
Carey v. Deems, 101 N. J. Law, 419, 129 A. 
191, 193. 

TW I C E  I N  JEOPARDY. See Jeopardy ; Once 
in Jeopardy. 

TW I ST I N G. Colloquially, in insurance, the 
misrepresentation or misstatements of fact 
or incomplete comparison of policies to in
duce the insured to give up a policy in one 
company for the purpose of taking insurance 
in another. Brandt v. Beha, 217 App. Div. 
644, 216 N. Y. S. 178, 179 . ' 

TWO YEA RS. A period of exactly 730 days ; 
identical with twenty-four calendar months. 
Carey v. Deems, 101 N. J. Law, 419, 129 A. 
191, 193. Thus, it is held that an accusation 
filed on March 16, 1912, and charging the 
commission of an offense on March 16, 1910, 
was not filed "within two years" after the 
commission of the offense. McLendon v. 
State, 14 Ga. App. 274, 80 S. E. 692. But com

pare In re Puglisi (D. O.) 230 F. 188, 189. 

TWYH I N D I .  The lower order of Saxons, 
TW E LVEMONTH.  This term (in the singu- valued at 200s. in the scale of pecuniary 
lar number) ,  includes all the year ; but twelve mulcts inflicted for crimes. Cowell. See 
months are to be computed according to twen- Twelfhindi. 
ty-eight �ays for every month. 6 Coke, 62. 

TW E LV E-M ONTH BON D. "Twelve-month 
bond," under statute effective Jan. 20, 1837 
(Hartley's Dig. art. 1277), had a double char
acter, first as an obligation known to the 
Spanish civil law, and second, as a summary 
statutory judgment, with the force and ef
fect of any other judgment of a court of com
petent jurisdiction ; it being also' a consent 
judgment. Clements v. Texas Co. (Tex. Civ. 
App.) 273 S. W. 993, 1001. 

TWELV E  TAB LES. The earliest statute or 
code of Roman law, framed by a commission 
of ten men, B. C. 450, upon the return of a 
commission of three who had been sent 
abroad to study foreign laws and institutions. 
The Twelve Tables consisted partly of laws 
transcribed from the institutions of other 
nations, partly of such as were altered and 
accommodated to the manners of the Romans, 

TYB U R N  T I C KET. In English law. A cer
tificate which was given to the prosecutor of 
a felon to conviction. By the 10 & 11 Will. 
III, c. 23, the original proprietor Or first as
signee of such certificate is exempted from all 
parish and ward offices within the parish or 
ward where the felony was committed. Bac
on, Abr. Constable (C) . 

TYHTLAN. In Saxon law. An accusation, 
impeachment, or charge of any offense. 

TY I N G.  A te,rm which, as used in a contract 
of lease of patented machinery means that 
the lessee has secured only limited rights of 
use, and that if he exceeds such limited rights 
by agreeing not to use the machines of others 
he may lose his lease. The expression may re
fer merely to the machine, or may mean either 
that the lessee is bound by contract or mere
ly is under strong practical inducement. 



.TYING WIltE 

:United States v. United Shoe Machinery Co. 
'of New Jersey (D. C.) 222 F. 349, 388, 394,. 

TYI N G  W I RE. In concrete construction, No. 
16 black fencing wire used to fasten the steel 
together. Soule v. Northern Const. Co., 33 
cCal. App. 300, 165 P. 21, 22. 
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TYRAN NY. Arbitrary or despotic govern
ment ; the severe and autocratic exercise of 
sovereign power, either vested constitutional
ly in one ruler, ,or usurped by him by break
ing down the division and distribution of 
governmental powers. 

TYRANT. A despot ; a sovereign or ruler, 
TYLW I TH .  Brit. A tribe or family braneh- legitimate or otherwise, who uses his pow-
ing or issuing out of another. Cowell. er unjustly and arbitrarily, to the oppres-
TYMBRELLA. In old English law, a tum- sion of his subjects. 
breI, castigatory, or ducking stool, anciently 
used as an instrument of punishment for com
mon scolds. 

TYPEW R I T I NG.  The process of printing let
ter ,by letter by the use of a typewriter, Acme 
Coal Co. v. Northrup Nat. Bank of lola, Kan., 
23 Wyo. 66, 146 P. 593, L. R. A. 1915D, 1084, 
an instrument operated by hand, and used 
largely in business requiring much corre

spondence with others, or in connection with 
..commercial transactions. Hooper v. Ken
nedy, 100 Vt. 314, 137 A. 194, 196. Typewrit

jng, for certain purposes and under different 
statutes, ' is sometimes deemed to be included 
within the term " writing," and sometimes 
.within the term "printing." 

TYROTOX I CO N .  In medical jurisprudence. 
A poisonous ptomaine produced in milk, 
cheese, cream, or ice-cream by decomposition 
of albuminous constituents. 

TYRRA, 
Cowell. 

or TO I RA. A mount 

TYTHE.  Tithe, or tenth part. 

or hill. 

TYTH I N G. A company of ten ; a district ; 
a tenth part. · See Tithing. 

TZAR, TZARI NA. Formerly, the emperor 
and empress of Russia. See Czar. 
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u 
U. B. An abbreviation for "Upper Bench." 

U. C. An abbreviation for "Upper Canada," 
used in citing the reports. 

U. R. Initials of "u,ti rogiJs," be it as you de
sire, a ballot thus inscribed, by which th� 
Romans voted in favor of a bill or candidate. 
Tayl. Civil Law, 191. 

U. S. An abbreviation for "United States." 

UBER R I MA F I DES. Lat. The most abun
dant good faith ; absolute and perf.ect candor 
or openness and honesty ; the absence of any 
concealment or deception, however slight. A 
phrase us.ed to express the perfect good faith, 
concealing nothing, with which a contract 
must be made ; for example, in the case of 
insurance, the insured must observe the most 
perf.ect g·ood faith towards the insurer. 1 
Story, Eq. Jur. § 317. 

Contracts of life insurance are said to be "uber
rimre fidre" when' any material misrepresentation or 
concealment is ·fatal to them. Equitable Life Assur. 
Soc. v. McElroy, 28 C. C. A. 365, 83 F. 631, 636. 

Ubi aliquid conceditur, conoeditur  et id sine 
quo res ipsa esse non potest. 'When anything 
is granted, that also is granted without which 
the thing granted cannot exist. Broom, Max. 
483; 13 Mees. & W. 706. 

Ubi aliquid i m peditur propter u n u m, eo rem oto, 
tol l itur i m ped imentum. Where anything is im
peded by one single cause, if that be removed, 
the impediment is removed. Branch, Princ., 
citing 5 Colw, 77a. 

Ubi cessat remedium ordinarium,  ibi decurritur 
ad extraordinariu m.  Where the ordinary reme
dy fail'S, recourse must be had to an ex
traordinary one. 4 Coke, 92b. 

Ubi Clulpa est, ib i  prena subesse debet; Where 
the crime is committed, there ought the pun
ishment to be undergone. Jenk. Cent. 325. 

Ubi damna dantur, victus victori in expensis 
condem nari debet. Where damages are given, 
the vanquished party ought'to be condemned 
in costs to the victor. 2 Inst. 289; 3 Sharsw. 
Bla. Comm. 399. 

Ubi eadem ratio, ibi eadem lex; et de s imi l ibus 
idem est judici um .  7 Coke, 18. Where the 
same reason exists, there the same law pre
yails ; and, of things similar, the judgment is 
similar. Where there is the same reason, 
there is the same law, and the same judgment 
should be rendered on the same state of facts. 
Br·oom, Max. 103, n., 153, 155. 

giver and receiver, we say it cannot be recov
ered back ; but as often as the turpitude is 
on the side of the receiver [alone] it can be 
recovered back. Mason v. Waite, 17 Mass� 
562. 

Ubi factum nul lum,  ibi  fortia n ulla. Where 
there is no principal fact, there can be no ac
cessory. 4 Coke, 426. Where there is no act, 
th.ere can be no force. 

Ubi jus, ibi re·medium;  Where there is a right� 
there is a remedy. Broom, Max. 191, 204 ; :l! 
Term R. 512; Co. Litt. 197b,. 7 GFay (Mass.) 
197; Carroll v. Rye Tp., 13 N. D. 458, 101 
N. W. 894, 897; Henry v. Cherry & Webb, 
30 R. I. 13, 73 A. 97, 101, 24 L. R. A. 991, 136 
Am. St. Rep. 928, 18 Ann. Cas. 1006; eiv. 
Code Ga. 1895, § 4929 (Civ. Code 1910, § 
5506). It is said that the rule of primitive 
law was the reverse: 'Vhere there is a reme
dy, there is a right. Salmond, Jurispr. 645. 

U bi jus  incertum,  ibi jus n u llu m .  Where the 
law is uncertain, there is no law. 

Ubi lex al iquem cogit ostend·ere Clausam, necesse 
est q uod causa sit justa et legitima.. Where 
the law compels a man to show cause, it is 
necessary that the caus.e be just and lawful. 
2 Inst. 289. 

Ubi lex est specialis, et ratio ejus generalis, 
generaliter aooipienda est. 2 Inst. 43. Where. 
the law is special, and the reason of it gen
eral, it ought to be taken 'as being general.. 
When the reason for a particular legislative: 
act and acts of the same general character 
is th.e same, they should have the same ef
fect. Guile v. La Crosse Gas & Electric Co .• 
145 Wis. 157, 130 N. W. 234, 241. 

Ubi lex non d istinguit, nee nos distingue·re debe. 
m us; Where the law does not distinguish, 
neither ought we to distinguish. 7 Coke, 5b. 

Ubi major pars est, ib i  totu m .  Where the 
greater part is, there the whole is. That is,. 
majorities govern. Moore, 578. 

Ubi matrimon ium,  ibi dos. Where there is mar
riage, there is dower. Bract: 92. 

Ubi non adest norma legis, o mnia quasi pro. 
suspectis habenda sunt. When the law fails 
to serve as a rule, almost everything ought 
to be suspected. Bac. Aphorisms, 25. 

Ubi  non est annua renovatio, ibi decimre norr 
deb-ent solvi. Where there is no annual reno
vation, there tithes ought not to be paid. 

U bi est forum,  ibi ergo est jus. The law of the 
Ubi  non est condendi auctoritas, ibi non' est 
parendi necessitas. Dav. Ir. K. B. 69. Where 

forum governs. 31 Law Mag. & Rev. 471. 
there is no authority for establishing a rule" 

Ubi est sp'ecial is, et ratio generalis general iter there is no necessity of obeying it. 
r;ccipienda est. See Ubi lex est specialis, etc. 

U bi et dantis et accipientis tu rpitudo versatur, 
110n p·osse repeti dicim us; quotiens autem ac
cipientis turpitudo versatur, rep,eti posse. 
Where there is turpitude on the part of both 

Ubi non est directa lex, standum est arbffrfa 
j udicis, vel procedendllm ad simma. Ellesm. 
Post. N. 41. Where there is no dir�ct law, 
the opinion of the judge is to be taken, or 
references to be made to' similar cases. 
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Ubi  non est lex, ib i  non  est transgressio, quoad 
m undum.  Where there is no law, there is no 
transgression, so far as r,elates to the world. 
4 Coke, 16b. 

Ubi non est manifesta i njustitia, judices haben
tur pro bonis viris, et judicatu m pro veritate. 
Where there is no manifest injustice, the 
judges are to be regarded as honest men, and 
their judgment as truth. Goix v. Low, 1 
Johns. Cas. (N. Y.) 341, 345. 

Ubi  n on est principal is, non potest esse· ac
cessorius. 4 Coke, 43. Where there is no 
principal, �here cannot be an accessory. 

Ubi n ul la  est conjectura qure ducat alio, verba 
i ntell igenda sunt  ex proprietate, non  grammati
ca, sed p,opulari ex usu. Where there is noth
ing to call for a different construction, [the] 
words [of an instrument] are to be under
stood, not according to their strict grammati-. 
cal meaning, but according to their popular 
and ordinary sense. Grot. de Jure B. lib. 2, 
c. 16. 
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of the sovereign, by which he is constructive
ly present in all the courts. 1 Bl. Comm. 
270. 

U DA L. A term mentioned by Blackstone 
as used in Finland to denote that kind of 
right in real property which is called, in 
English law, "allodial. " 2 Bl. Comm. 45. 
note f. 

UJ<AAS, UJ<ASE. Originally, a law or ordi
nance made by the czar of Russia. 

Hence, any official decree or proclamation. 
Webster, Dict. 

U LLAGE. In commercial law. The amount 
wanting when a cask, on being gauged, is 
found not to be completely full. 

U LNA FERREA. L. Lat. In old English 
law. The iron ell; the standard ell of iron, 
kept in the exchequer for the rule of measure. 

U LNAGE. Alnage. See Alnager. 

U LT I MA RAT I O. Lat. The last argument; 
the last resort; the means last to be resort-

Ubi nu l l um  matrimon ium,  ibi n ul la dos. Where ed to. . 

there is no marriage, there is no dower. 
Bract. fol. 92; 2 Bl. Comm. 130; Co. Litt. 
320,. 
Ubi  p,eriou lum,  i bi et lucrum col locatu r. He at 
whose risk a thing is, should receive the 
profits arising from it. 

U bi pugnantia i n ter se in testamento j uberentur, 
neutrum ratum est. Where repugnant or in-:
consistent directiOns· are contained in a will, 
neither is valid. Dig. 50, 17, 188, Pl'. 

U bi q uid generaliter conceditur i nest hrec ex
ceptio, si  non al iquid sit contra j us fasque. 
10 Coke, 78. Where a thing is conceded gen
erally [or granted in· general terms], this 
exception is implied: that there shall be 
nothing contrary to law and right. 

Ubi qu is del inquit, ibi  pun ietur. Where a man 
offends, there he shall be punished. 6 Coke, 
47b. In cases of felony, the trial shall be al
ways by the common law in the same place 
where the offense was, and ,shall not be. sup
posed in any other place. rd. 

UBI  RE V E RA. Where in reality; when in 
truth or in point of fact. Cro. Eliz. 645; Cro. 
.Jac. 4. 

UBI  SUPRA. Lat. Where above mentioned. 
Webster, Dict. 

Ubi verba conjuncta non sunt  sufHcit alterutru m 
esse factum. Dig. 50, 17, 1,10,3. ·Where words 
are not conjoined, it is enough if one or other 
be complied with. Where words are used 
disjunctively, it is sufficient that either one 
of the things . enumerated 'be performed. 

Ultima voluntas testatoris est perimp lenda 
secundu m veram intentionem suam. The last 
will of a testator is to be fulfilled according 
to his true intention. Co. Litt. 322; Broom, 
Max. 566. 

U LTIMATE FACTS. In pleading and prac
tice. Issuable facts. Maxwell Steel Vault 
Co. v. National Casket Co. (D. C.) 205 F. 515, 
524. The issuable, constitutive, or traversa
ble facts essential to the statement of the 
cause of action. Musser v. Musser, 281 Mo. 
649, 221 S. W. 46, 50. Facts in issue as op
posed to probative or evidential facts, the 
latter being such as serve to establish or dis
prove the issu.e. Kahn v. Central Smelting 
Co., 2 Utah, 379. They are found in that 
vaguely defined field lying between evidential 
facts on one side and the primary issue or 
conclusion of law on the other. Universal 
Oil Products Co. v. Skelly Oil Co. (D. C.) 12 
F.(2d) 271, 272. Facts are either "evidential 
facts," meaning facts which can be directly 
establish.ed by testimony or evidence, or "ulti
mate facts," which can only be deduced by 
inference from evidential facts. Real Estate 
Title, Ins. & Trust Co. v. Lederer (D. C.) 229 
F. 799, 804. And see Fact. 

U L  TIMAiUM. Lat. The last. The 'final and 
ultimate proposition made in negotiating a 
treatY,a contract, or the like. The word also 
means the result of a negotiation, and it com
prises the final determination of a party con
ce'rned in the matter in dispute. 

U LTIM U M  SUPPL,ICIUM .  L'at. The Iast or 
U bicilnque est in juria, ibi damn um sequitur. extreme punishment; the extremity of pun
Wherever there is a wrong, there damage fol- ishment; the punishment' of death. 4 Bl. , 
lows. 10 Co; 116. Comm. 17. 

·UBIQUlTV. Omnipresence ;prese:pc.e in. sev- Ultimumsuppliciu,m esse mo.rtem solam inter
eral places , or in. an· places� at' o�tiD1e . . .  A pretamur. The extreDlest punishme�t we.cou· 
fiction of English law is the "legal ubiquity" sider to be death alone. n'ig. 48, '19, 21. 



1771 

ULTIMUS .HI£RES. Lat. The last or r� 
mote heir; the lord. So called in contradis� 
tinction to the ha:wes proaJimus and thehreres 
remotior. Dalr. Feud. Prop. 110. 

ULTRA. Lat. Beyond; outside of; in ex-
cess of. 

Damages U ltra 

Damages beyond a sum paid into court .. 

U ltra M are 

Beyond sea. One of the old essoins or ex
cuses fo'r not appearing in C0urt at the return 
of process. Bract. fol. 338. 

Ultra Reprises 

After deduction of dra w-backs ; in excess of 
deductions or expenses. 

Ultra Vires 

A term used to express the action of a cor
poration which is beyond the powers confer
red upon it by its charter, or the statutes un
der which it was instituted. 13 Am. Law Rep. ' 
632. The modern technical designation, in 
the law of corporations, of ,acts beyond the 
scope of the powers of a corporation, as de
fined -by its charter or act of incorporation. 
Lambeth v. City of Thomasville, 179 N. C. 
452, 102 S. E. 775, 776. The term "ultra 
vires," whether with perfect accuracy or not, 
as to the acts of 'a corporation, or acts pur
porting to be done by it, has been used in 
more than one sense. Georgia Granite R. Co. 
v. Miller, 144 Ga. 665, 87 S. E. 897 ; McPher
son v. Foster, 43 Iowa, 48, 22 Am. Rep. 215. 
An act is ultra vires in the strictest sense 
when it is beyond' the scope of the powers 
granted by law to the corporation, so that it 
is not in the power of the corporation to per
form it undeI: any circumstances or for any 
purpose. Buck Creek Lumber Co. v. Nelson, 
188 Ala. 2-13, 66 So. 476, 477 ; Crowder State 
Bank v. £tna Powder Co., 41 Old. 394, 138 P. 
392 ,  393, L. R. A. 1917 A, 1021 ; Desdemona 
State Bank & Trust Co. v. Streety (Tex. Civ. 
App.) 250. S. W. 286, 288 ; Houston v. Utah 
Lake Land, 'Wa�er & Power Co., 55 Utah, 323, 
47 A. L. R. 1 282, 187 P. 174, 176 ; Lincoln 
Court Realty Co. v. Kentucky Title Savings 
Bank & Trust C o., 169 Ky. 840, 185 S. W. 156, 
158 ; Richmond, F. & P. R. Co. v. Richmond, 
J)'redericksburg & Potomac and Richmond & 
Petersburg Railroad Connection Co., 145 Va. 
2 66, 133 S. E. 888, 898 ; Wagg v. Toler, 80 Cal. 
App. 501, 251 P. 9 '73, 977 ; Whitney Arms C o. 
v. Barlow, 63 X Y. 68, 20 Am. Rep. 504. See, 
also, Chicago, R. 1. & P. R. C o. v. Union Pac. 
R. Co. (C. C.) 47 F. 15. Sometimes an act is 
said to be ultra vires with reference to the 
rights of certain persons when the corpora
tion cannot legally perform such act without 
their consent. Sometimes an act is said to 
be ultra vires with reference to some specific 
purpose, when the corporation cannot per
form it for that purpose. See .James Eva :ms
tate v. Mecca Co., 40 Cal. App. 515, 181 1;'. 

415, 416. "Ultna vires" is also sometimes a,p
plied to an act which, thOUgh within the pow
ers of a corporation, 

'
is not binding on it 

because the consent or agreement of the cor
poration has not 'been given in the manner 
required by its constitution. Thus, whete a 
company delegates certain powers to its di
rectors, ull acts done by the directors beyond 
the scope of those powers are 'ultra vires, 

and not binding on the company, unless it 
subsequently ratifies them. Sweet. And see 

. Miners' Ditch Co. v. Zellerbach, 37 Cal. 578, 
9J Am. Dec. 30 ; Minnesota Thresher Mfg. 
Co. v. Langdon, 44 Minn. �7, 46 N. W. 312 ; 
State v. Morris & E. R. Co., 23 N. J. Law, 
360 ; Central Transp. Co. v. Pullman's Palace 
Gar Co., 1 39 U. S. 24, 11 S. Ct. 478, 35 L .  Ed. 
55; Latimer v. Bard (C. C.) 76 F. 543; Ed
wards County v. Jennings (Tex. Civ. App.) 
33 S. W. 585. "Ultra vires contracts" include 
not only those entirely without the scope and 
purpose of the charter privileges and objects, 
but also those beyond the limitation of the 
charter powers, though within the purposes 
contemplated by the articles of incorporation. 
American Southern Nat. Bank v . . Smith, 170 
Ky. 512, 186 S. W. 482, 48-:5, Ann. Cas. 1918B, 
959. ·While the phrase "ultra vires" has been 
used to designate, not only acts beyond the 
express and implied powers of a corporation, 
but also acts contrary to public policy or con
trary to some express statute ,prohibiting 
them, the latter class of acts is now termed 
illegal, and the "ul�ra vires" confined to the 
former class. In re Grand Union Co. (C. C. 
A.) 21 9 F. 353, 363 ; Staacke v. Routledge, 
111 Tex. 489, 241 S. W. 9 94, 998 ; Pennsylva
nia R. C o. v. Minis, 120 Md. 461, 496, 87 A. 
1 062,1072. 

U ltra poss.e non potest esse, et vice versa. 
What is beyond possibility canllot exist, and 
the reverse, [what cannot exist is not possi
ble.] .�Wing Max. 100. 

U LTRONEOUS WITNESS. In Scotch law. 
A volunteer witness ; one who appears to give 
evidence without being called upon. 2 Alis. 
Crim. Pl'. 393. 

U M P I RAG E. The decision of an umpire. 
Powell v. Ford, 4 Lea (Tenn.) 288. The word 
"Umpirage," in reference to an umpire, is the 
same as the word "award," in reference to ar;., 
bitrators ; but "award" is commoU:ly applied 
to the decision of the umpire also. 

U M P I RE. A third person appointed to decide 
between two other judges or referees who 
differ iiI opinion. Randel v. Canal, 1 Harr. 
(Del.) 2 60. When matters in dispute are sub
mitted to two or more arbitrators, and they 
do not agree in their decision, it is USUal for 
another person to be called in as "umpire," to 
whose sole judgment it is then referred. 
Brown. And see Ingraham v. Whitmore, 75 
Ill. 30 ; Tyler v. Webb, 10 B. Mon. (Ky.) 123 ; 
Lyon v. Blossom, 4 Duer (N; Y.) 325. An 
"umpire," strictly speaking, makes his award 
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independently of that of the arbitrators. 
Dennis v. Standard Fire Ins. Co., 90 N. J. 
Eq. 419, 10 '7 A. 161, 163 .  

A third person, chosen b y  two arbitrators who 
cannot agree, is not, in the strict sense, an umpire, 
unless he succeeds to the duties of those who have 
chosen him to accomplish that wherein they have 
failed, making the original arbitrators functus officio. 
Lesser v. Pallay, !}6 Or. 142, 188 P. 718, 719. 

U N-. "Un-" is a prefix used indiscriminately, 
and may mean simply "not." Thus, "unlaw
ful" means "not authorized by law." State v. 
Sanders, 136 La. 1059, 68 So. 125, 126, Ann. 
Cas. 19 16E, 105. 

'Un ne  doit prise advantage de son tort demesne. 
:2 And. 38, 40. One ought not to take ad van
Itage of his own wrong. 

,'Una persona vix potest supplere vices duarum .  
- 7  Coke, 118 . One person can scarcely supply 
.the place of two. See 9 H. L. Cas. 27 4. 

;UNA VOCE . Lat. With one voice ; unani
:mously; without dissent. 

UNAB LE. This term, as used in a statute 
providing that evidence given in a former 
trial may Ibe proved in a subsequent trial, 
where the witness is unable to testify, means 
mentally and physically unable. Hansen
Rynning v. Oregon-Washington R. & Nav. Co., 
105 Or. 67, 209 P. 462 , 46 4. 

[UNACCRUED.  Not ·become due, as rent on a 
:lease. Elms Realty Co. v. Wood,. 28 5 1\10. 
:130, 225 S. ·W. 1002, 1005. 

UNADJUSTED. Uncertain; not agreed up
on. Richardson v. Woodbury, 43 Me. 21 4. 

U NALI ENABLE.  Inalienable; incapable of 
being aliened, that is, sold and transferred. 

U NAN I M I TY. Agreement of all the persons 
concerned, iIi holding one and the same- opin
lon or determination of any matter or ques
tion; as the concurrence of a jury in decid
ing upon their verdict. See Unanimous. 

:UNAN I MOUS. To say that a proposition was 
:adopted by a "unanimous" vote does not al
'ways mean that every one present voted for 
the proposition, but it may, and generally 

.does, mean, when a viva voce vote is taken, 
that ,no one voted in the negative. State v. 
;Stephens, 195 Mo. App. 3 4, 189 S. W. 630, 63 1. 

:UNASCERTA INED D U T I ES. Payment in 
gross, on an estimate as to amount, and 
where the merchant, on a :final liquidation, 
will 'be entitled by law to allowances or de
ductions which do not depend on the rate of 
duty charged, but on the ascertainment of 
the quantity of the article subject to duty. 
Moke v. Barney, 5 Blatch!. 274, Fed. Cas. No. 
9,698. 

UNAVPJDABLE ACe·.DENT. An 'fnevitable 
accident. Leland v. Empire Engineering Co., 
135 M� 208; 108 '.A. '570, 575, which could 

1772 

not have been foreseen and prevented by us
ing ordinary diligence, and resulting with
out fault, U. S. v. Kansas City Southern Ry. 
Co. (D. C.) 189 F. 471. Not necessarily an ac
cident which it was physically impossible, 
in the nature of things, for the person to have 
prevented, 'but one not occasioned in any de
gree, either remotely Or directly, by the want 
of such care or skill as the law holds every 
man bound to exercise. Dygert v. Bradley, 
8 Wend. (N. Y.) 473 ; San Pedro, L. A. & S. L. 
R. Co. v. United States (C. C. A.) 220 F. 737, 
744. An accident which conlil not be prevent
ed by the exercise of ordinary care and pru
dence. 'Wollaston v. Stiltz, 1 W. W. Harr. 
(Del.) 273, 114 A. 19 8, 2 00; Johnson v. Home
stead-Iron Dyke Mines Co., 98 O r. 3 18 ,  193 
P. 1036, 1041; Dwyer v. Chew, 149 Md. 28 1, 
13 1 A. 3 50, 35 1; E. P. Barnes & Bro. v. Eas
tin, 19 0 Ky. 3 92, 227 S. 'V. 578 , 580; Atlantic 
Coast Line R. Co. \. Cook, 3 4  Ga. App. 1, 
128 S. E. 75, 76. One happening unexpectedly, 
American Glycerin Co. v. Kenridge Oil Co. 
(Tex. Civ. App.) 295 S. W. 633 , 635 , and with
out negligence of either, party ; Wilson v. 
Roach, 101 Okl. 30 , 222 P. 1000, 1002:  Lar
row v. l\1artell, 1)2 Vt. 435 ,  10.4 A. 826, 827. 
A pure accident, for which no one was respon
sible. Engle v. Bowen, 122 Kan. 283, 25 1 P. 
1108 ,110.9. 

In the Hours of Service Act, "unavoidable acci
dent" means a fortuitous happening caused by 
some human agency over which the carrier may 
have some control, yet which could not' have been 
prevented by the exercise of due care, and "act of 
God" is an accident not occasioned by human agency, 
but by physical causes alone; United States v. 
Pennsylvania. Co. (D. C.) 239 F. 761, 764 ; while 
"casualty," differing from the others and not so 
broad as to deprive them of meaning and use, is an 
occurrence or happening due entirely to an outside 
human agency, L e., some �uman a�ency which the 
carrier could not control; United States v. Great 
Northern Ry. Co. (C. C. A.) 2.20 F. 630, 633. 

The term is sometimes defined, however, as synony
mous with "act of God,"-any aCCident produced by 
physical causes which are inevitable, such as light
nings, storms, perils of tlie sea, earthquakes, in
undations, sudden death, or illness. Early v. Hamp
ton, 15 Ga. App. 95, 82 S. E. 669, 671. 

UNA VO I DABLE CASUALTY. An event or 
accident which human prudence, foresight, 
and sagacity cannot prevent. Fernwood Min
ing Co. v. Pluma, 138 Ark. 193, 211 S. W. 159, 
163 ;  Crystal Spring Distillery Co. v. Cox, 
1 C. C. A. 3 &>, 49 F. 555, 6 U. S. App. 42; 
Welles v. Castles, 3 Gray (Mass.) 325 . If by 
any care, prudence, or foresight a thing could 
have been guarded against, it is not unavoid
able. Central Line of Boats v. Lowe, 50 
Ga. 5 00; E. P. Barnes & Bro. v. Eastin, 190 
Ky. 3 92, 227 S. W. 578, 580. The term is not 
ordinarily limited to an act of God. Kirby v. 
Da vis, 2 10 Ala. 19 2, 97 So. 655, 656. 

An "unavoidable casualty or misfortune," 
within the meaning of statutes in several 
sta'tes relating to the vacation of judgments, 
means some casualty or misfortune growing 
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out of conditions or circumstances that pre
vented the party or his attorney from doing 
something that, except therefor, would have 
been done, and does nor include mistakes or 
errors of judgment growing out of miscon
struction or misunderstanding of the law, 
or the failure of parties or coun'sel through 
mistake to avail themselves of remedies, 
which if resorted to would have prevented 
the casualty or misfortune. Commonwealth 
v. Fidelity & Columbia Trust Co., 185 Ky. 
300, 215 S. ·W. 42', 44. The term refers to 
events which human prudence or foresight 
cannot prevent (but see Kohlman v. Moore, 
175 Ky. 710, 194 S. W. 933, 935), such as dis
ease and death, miscarriage of the mails, or 
mistake in the wording of a telegram. Wag
ner v. Lucas, 79 Ok1. 231, 193 P. 421, 422. It 
may include the sickness. Thweatt v. Grand 
Temple and Tabernacle of International Or
der of Twelve Knights and Daughters of Ta
bor, of Arkansas, 128 Ark. 269, 193 S. W. 508, 
509, or death of an attorney, ColumlJ.ia County 
v. England, 151 Ark. 465, 236 S. W. 625, 626, 
or his failure, through some oversight or mis
understanding, to defend. Krause v. Hobart, 
173 Iowa, 330, 155 N. W. 279, but it does not 
apply to the neglect of an attorney or his cli
ent ; Gavin v. Heath, 125 Ok1. 118, 256 P. 
745, 746 ; McGuire v. Mishawaka Woolen 
Mills, 218 Ky, 530, 291 S. W. 747, 749. 

UNCONSTI'lVl'ION AL 

UNCEASESATH. In Saxon law. An oath 
by relations not to avenge a relation's death. 
Blount. 

UNCERTAI NTY. The state or quality of be
ing unknown or vague. Such vagueness, ob
scurity, or confusion in any written instru
ment, e. g., a will, as to render'it unintelligible 
to those who are called upon to execute or 
interpret it, so that no definite meaning can 
be extracted from it. 

UNCHAST I TY. Impurity in mind and con
duct, which may exist without actually en
gaging in unlawful sexual intercourse. State 
v. Valvoda, 170 Iowa, 102, 152 N. W. 21, 23 ; 
Cooper v. State, 15 Ala. App. 657, 74 So. 753, 
754. 

UNC I A. Lat. In Roman law. An ounce; the 
twelfth of the Roman "as," or pound. The 
twelfth part of anything; the proportion of 
one-twelfth. 2 Bl. Comm. 462, note rn. 

UNC I A  A GR I ,  UNC I A  TERRIE. These 
phrases often occur in the charters of the 
British kings, and signify some measure or 
quantity of land. It is said to have been the 
quantity of twelve modii; each rnodiu8 being 
possibly one hundred feet square. Jacob; 
Mon. Ang. tom. 3, pp. 198, 205. 

UNC I AR I US HfERES. Lat. In Roman law. 
UNAVO I DABLE CAUSE. A cause which rea- An heir to one-twelfth of an estate or inherit
sonably prudent and careful men under like ance. Calvin. 
circumstances do not and would not ordinari
ly anticipate, and whose effects, under similar 
circumstances, they do not and would not or
dinarily avoid. Chicago, B. & Q. R. Co. v. 
U. S., 194 F. 342, 114 C. C. A. 334. 

UNAVO I DA B LE DAN G E RS. This term in 
a marine policy covering unavoidable dan
gers of tl!e river includes the unexplained 
capsizing of a vessel, though human inter
vention existed in the operation of the ves
sel, for "unavoidable dangers" mean those un
preventable by persons operating the vessel, 
and, like the term perils of the sea, include 
all kinds of marine casualties, thus includ
ing accidents in which there is human inter
vention. A river vessel's tendency to turn 
over, due to topheavy construction, necessary 
on account of the shallowness of rivers, is an 
"unavoidable danger" within the policy. 
Hillman Transp. Co. v. Home Ins. Co. of New 
York, 268 Pa. 547, 112 A. 108, 111. 

UNBOLTED CORN M EA L. The courts ju
dicially know that corn meal is an unmixed 
meal made from entire grains of corn, and 
that "unbolted corn meal" is simply meal not 
bolted, or from which the bran has not been 
sifted or separated. Miller Grain & Commis
sion Co. v. International Sugar Feed No. 2 
Co., 197 Ala. 100, 72 So. 368. 

UNBROI(EN.  Continuous, as adverse posses-

UNCLE. The brother of one's father or moth
er. State v. Reedy, 44 Kan. 190, 24 P. 66; 
State v. Guiton, 51 La. Ann. 155, 24 So. 784 ; 
Capps v. State, 87 Fla. 388, 100 So. 172, 173. 

Jocularly, a pawnbroker. 

UNCON D I T I ONAL. Not limited or affected 
by any condition ;-applied especially to the 
quality of an insured's estate in the property 
insured. I.Abpy Lumber Co. v. Pacific States 
Fire Ins. Co., 79 Mont. 166, 255 P. 340, 344, 
60 A. L. R. 1 ;  Western Assur. Co. v. White, 
171 Ark. 733, 286 S. W. 804, 806, 48 A. L. R. 
349 ; Avery v. Mechanics' Ins. Co. of Phila
delphia (Mo. App.) 295 S. W. 509, 513 ; Roches
ter German Ins. Co. v. Schmidt, 162 F. 447, 89 
C. C. A. 333. See the subtitle "Sole and un-
conditional 
Owner. 

owner" under the main title 

UNCONSC I ONA BLE BARGA I N. An uncon
scionable bargain or contract is one which no 
man in his senses, not under delusion, would 
make, on the one hand, and which no fair 
and honest man would accept, on the other. 
Hume v. U. S., 132 U. S. 406, 10 S. Ct. 134, 33 
L. Ed. 393 ; Edler v. F'razier, 174 Iowa, 46, 
156 N. W. 182, 187 ; Hall v. Wingate, 159 Ga. 
630, 126 S. E. 796, 813; 2 Ves. 125 ; 4 Bouv. 
Inst. n. 3848. 

sion .. Panhandle & S. F. Ry. C�. v. Hoffman UNCONST ITUT I ONAL. That which is con
(Tex. Civ. App.) 250 S. W. 246, 248. trary to the constitution. The opposite of 
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"constitutional." See State v. McCann, 4 tea 
(Tenn.) 10; In re Rahrer (C. C.) 43 F. 558, 10 
L. R. A. 444; Norton v. Shelby County, 118 
U. S. 425, 6 S. Ct. 1121, 30 L. Ed. 178. The 
word does n9t necessarily mean that the act 
assailed is contrary to sound principles of 
legislation. Ketterer v. Lederer (D. C.) 269 
F. 153, 154. 

This word is used in two different senses. One, 
which may be called the English sense, is that the 
legislation conflicts with some recognized general 
principle. This is no more than to say that it is 
unwise, or is based upon a wrong or unsound prin� 

cJple, or conflicts with a generally accepted policy. 
The other, which may be called the American sense, 
is that the legislation conflicts with some provision 
of our written Constitution, which it is beyond 
the power of the Legislature to change. U. S. v. 
American Brewing Ca. (D. C.) 1 F. (2d) 10m, 1002. 

This expression as applied to an act of parliament 
means simply that it is, in the opinion of the speak
er, opposed to the spirit of the English constitution ; 
it cannot mean that the a.ct is either a breach of the 
law or is void. When applied to a law passed by 
the· French parliament, it means that the law is 
opposed to the· articles of tlie constitution ; it does 
not necessarily meaIi that the law in question· is 
void, for it is by no means certain that any French 
court will refuse to 'enforce a law because it is  un
constitutio�al. It would probably, though not of 
necessity, be, when employed by a Frenchman, a 
term of censure. Dicey, Canst. 516. 

' 

UNCONTRO LLABL E  I M PULSE. As an ex
cuse for the commission of an act otherwise 
criminal, this term meallS an impulse towards 
its commission of such fixity and intensity 
that it cannot be resisted by the person sub
ject to it, in the enf.eebled �ondition of his will 
and moral sense resulting from deraI1gement 
or mania. See Insanity. And see State v .  
O'Neil, 5 1  Kall. 651, 3 3  P. 287, 24 L.  R. A.  
555. 

UNCO RE P R I ST. L. Fr. Still ready. A spe
ciesof plea or r,eplication by which the party 
alleges that he is still ready to pay or per
form all that is justly demanded of him. In 
conjunction with the phrase "t01Ct temps 
prist," it signifies that he has always been and 
still is ready to do what is required; thus sav
ing costs where the whole ·cause is admitted, 
or preventing delay where it is a replication, 
if the allegation is made out. 3 Bl. Comm. 
303. 

UNCUTH.  In Saxon law. Unknown ; a stran
ger. A person entertained,.in,the house of an
other was, on the first night of his entertain
ment, SO called. Bract. fol. 124b. See Twa 
Night Gest. 

UN DE N I H I L  HABET. Lat. In old English 
law: The name of the writ·of dower, which 
lay for a widow, where 1W aowerat all had 
'
been assigned

' 
her within. the time limited by 

la w. 3 Bl. Comm. 183. ' 
' 

,UNDEFJ::�O.�Q. A ter� SOIiletimes,allplied to 
one who,is obliged. to make, his "Qwn . defense 
when OIr trhil, or in a civil' catfse': 'j. cause 
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is said to be undefended when the defendant 
makes default, in not putting in an appear
ance to the plaintiff's action; in not putting 
in his statement of defense ; or in not appear
ing at the trial either personally or by coun
sel, after having received due notice. Mozley 
& Wl1.itley. 

UND E R. Sometimes used in its literal sense 
of "below in position," but more frequently in 
its secondary meaning of "inferior" or "subor
dinate." Mills v. Stoddard, 8 How. 356 , 12 L .  
Ed. 110.7. 

According to;
' 

as, "under the testimony." 
Boughan v. State, 193 Ind. 66, 133 N. E. 87 .  
But a count declaring on a contract alleging 
that plaintiff did the work "under" the con
tract has been held demurrable as not being 
equivalent to an allegation that plaintiff d�d 
the work as required by or in accordance with 
the contract. Patterson v. Camp, 20.9 Ala. 
514, 96 So. 60.:5. 

UNDER A N D  SUBJ ECT. Words frequently 
used in conveyances of land which is subject 
to a mortgage, to show that the grantee takes 
subject to such mortgage. See Walker v.  
Physick, 5 Pa. 203 ; Moore's Appeal, 88 Pa.  
453, 3 2  Am. Rep. 469 ; Blood v. Crew Livick 
Co., 171 Pa. 328, 33 A. 344; Lavelle v._ Gor
don, 15 Mont. 515, 39 P. 740; 27 Am. L. Reg_ 
(N. S.) 337, 401. 

UN DER-C HAMBERLA I NS OF T H E  EX
C H EQUER. Two officers who cleaved the 
tallies written by the clerk of the tallies, and 
read the same, that the clerk of the pell and 
comptrollers thereof might see their entries 
were true. TIley also made searches for rec
ords in the treasury, and had the custody of 
Domesday Book. Cowell. The office is .now 
abolished. 

UN DER CONTROL. This phrase does not 
necessarily mean the ability to stop instanter 
under any and all circumstances, an automo
bile being "under control" within the meaning 
of the law if it is moving at such a rate, and 
the mechanism and power under such con
trol, that it can be brought to a stop with a 
reasonable degree of celerity. Carruthers v. 
Campbell, 195 Iowa, 390., 192 N. W. 138, 28 A. 
�. R. 949. In general, as applied to street cars 
or railroad trains, the term denotes the con
trol and preparation appropriate to probable 
emergencies. Lincoln v. Pacific Electric Ry. 
Co., 33 Cal. App. 83, 164 P. 412, -H5; Toran
tolla v. Kansas City , :Rys;, Co. (Mo. App,) 226 
S. W. 617, 618. It is such control as will 
enable a train to be stopped promptly if need 
should arise. Missouri K. & T. Ry. Co. v. 
Missouri Pac. Ry� Co., 103 Kan. 1, 175 P. 97�, 
102. It implies the ability to stop within the 
distance the track is seen. to be clear. . Ful
ler v.qregoB-WashingtonR. & Nav. Co., 93· 
O'i. 160, 181P. 338, 341; ', Moyes y. St. 'Lonis,I. 
M. & S. Ry: Co. (1\£0. Sup.) i86 S.W. 1()27, 1030. 
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UNDER H ERD. A term conveying th e idea 
that a considerable number of domestic ani
mals are gathered together and held together 
by herders in constant attendance and in con
trol of their movements from place to place qn 
a public range or within certain areas. 
Schreiner v. Deep Creek Stock Ass'n, 68 Mont. 
10"4, 217 P. 663, 665. 

UND E R-LEASE .. In conveyancing. A lease 
granted by one who is himself a lessee for 
years, for any fewer or less number of years 
than he himself holds. If a deed passes all 
the estate or time of the termor, it is an as
signm.ent; but, if it be for less portion of 
time than the whole term, it is an 'lmder-lease, 
and leaves a reversion in the termor. 4 Kent, 
Comm. 96. And even a conveyance of the 
whole estate by the lessee, reserving to him
self the rent, with a power of re-entry for non
payment, was held to be not an assignment, 
but an under-lease. 1 Stra. 405; Woodf. L. 
& T. 73 1. The transfer of a part only of the 
lands, though for the whole term, is an under
lease. Fulton v. Stuart, 2 Ohio 216, 15 Am. 
Dec. 542 ; contra, Cox v. Fenwick, 4 Bibb 
(Ky.) 538. 

UN D E R-SH E R I FF.·  An officer who acts di
rectly under the sheriff, and performs all the 
duties of the sheriff's office, a few only except
ed where the personal presence of the high
sheriff is necessary. The sheriff is civilly re
sponsible for the acts or omissions of his 
under-sheriff. Mozley & Whitley. 'A sheriff's 
deputy, who, being designated by the sheriff 
as an "under sheriff'," becomes his chief depu
ty with authority by virtue of his appointment 
to execute all the ordinary duties of the office 
of sheriff. Shirran v. Dallas, 2 1  Cal. App. 405, 
132 P. 454, 458. A distinction is sometimes 
made between this officer and a deputy, the 
latter being appointed for a special occasion or  
purpose, while the former discharges, in  gen
eral, all the duties required by the sheriff's 
office. 

U N D E R-TENANT. A tenant under one who 
is himself a tenant; one who holds by under
lease. 

UND E R  T H E  I NFLUENCE OF L I QUOR. 
This expression, or substantially identical 
language, in an accident policy has been held 
to contemplate intoxication in some substan
tial degree. Hobinson v. Hawkeye Commer
cial Men's Ass'n, 186 Iowa 759, 17 1 N. W. 
118, 12 0. And as employed in statutes or 
ordinances relating to the operation of motor 
vehicles, it has been construed as equivalent 
to the words, "in an intoxicated condition," 
State v. Dudley, 159 La. 872 ,  106 So. 364, 365, 
and to the wordS, "in a drunken or partly 
drunken condition," Daniels v. State, 155 
Tenn. 549 , 29 6 S. W. 2 0, 2 3, but not as syn
onymous with the words, "while intoxicated," 
Cannon v. State, 91 Fla. 2 14, 107 So. 360, 362 . 
The expression is said to cover not only all 

the well-known and easily recognized condi
tions and degrees of intoxication, but any 
abnormal mental or physical condition which 
is the result of indulging in any degree in 
intoxicating liquors and which tends to de
prive the driver of that clearness of intellect 

.and control of himself which he would oth
erwise pOi5sess. Latimer v. 'Vilson, 103 N. J. 
Law, 159, 134 A. 750, 751. It is applicable 
to the condition ,created where intoxicating 
liquor has so far affected the nervous sys
tem, brain, or muscles of the driver as to 
impa,ir to an appreciable degree his ability 
to operate an automobile in a manner that an 
ordinarily prudent· and cautious man in the 
full posses�ion of his faculties, using reason
able care, would drive a similar vehicle un
der like conditions. People v. Dingle, 56 Cal. 
App. 445, 2 05 P. 705, 706; People v. Mc
Kee, 80 Cal. App. 2 00, 2 51 P. 675, 67 7. 

U N D E R-TREASU R E R  OF ENGLAND. He 
who transacted the business of the lord high 
treasurer. 

U N D E R-TUTO R. In Louisiana. In every 
tutorship there -shall be an under-tutor, whom 
it shall be the duty of the judge to appoint 
at the time letters of tutorship are certified 
for the tutor. It is the duty of the under
tutor to act for the minor whenever the in
terest of the minor is in opposition to the 
interest of the tutor. Civ. Code La. arts. 27 3, 
27 5. 

U N D ER WAY. Not being at anchor, or made 
fast to the shore, or aground ; -said of ves

·


sels subject to the navigation rules embraced 
in Act .June 7, 1Bn, c. 4, 3 0 Stat. 96 (33 USCA 
§ 154 et seq., 46 USCA. § 381 note). The 
George W. Elder (C. C. A.) 249 F. 956, 958; 
The Nimrod, 173 F. 520. Thus, a vessel lying 
with her nose against the bank of a stream 
and holding her pOSition against the current 
by the· movement of her wheel is a vessel un
der way, and not entitled to the rights of an 
anchored vessel. The Ruth, 186 F. 87 , 108 C. 
C. A. 199. And a steamer being towed down 
stream by tugs without any steam on her 
boilers, except for steering purposes, is nev
ertheless "under way." The Scandinavia (D. 
C.) 11 F.(2d) 542 , 543. 

U N D E.RGRO U N D  WATERS. See Water, 
subtitle Subterranean 'Vaters. 

U N D ERG ROWTH. A term applicable to 
plants growing under or below other greater 
plants. Clay v. Telegraph Co. , 70 Miss. 411, 
11 So. 658. 

U N D E RL I E  THE LAW. In Scotch criminal 
procedure, an accused person, in. appearing 
to take his trial, is said "to compear and 
underlie the law. " Mozley & Whitley. 

UNDERSTAND. To know ; to appreciate; 
as, to understand the nature and effect of 
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an act. Western Indemnity Co. v. MacKech
nie (Tex. Civ. App.) 214 s. W. 456, 460. To 
have a full and clear knowledge of ; to com
prehend. Chaney v. Baker, 304 Ill. 362, 136 
N. E. 804, 807. Thus, t6 invalidate a deed 
on the ground that the grantor did not un
derstand the nature of the act, the grantor 
must be incapable of comprehending that 
the effec.t of the act would divest him of the 
title to. the land set forth in the deed. Miller 
v. Folsom, 49 Okl. 74, 149 P. 1185, 1188. As 
used in connection with the execution of wills 
and other instruments, the term includes the 
realization of the practical effects and con
sequences of the proposed act. Tillman v. 
Ogren, 99 Misc. 539, 166 N. Y. S. 39, 40. 

U N D E RSTAN D I N G. In the law of contracts. 
An agreement. Southern Ry. Co. v. Powell, 
124 Va. 65, 9.7 S. E. 357, 358. An implied 
agreement resulting from the express terms 
of another agreement, whether written or 
oral. United States v. United Shoe Machin
ery C o. (D. C.) 234 F. 127, 148. An informal 
agreement, or a concurrence as to its terms. 
Barkow v. Sanger, 47 Wis. 507, 3 N. W. 16. 
A valid contract engagement· of a somewhat 
informal character. 'Vinslow v. Lumber Co., 
32 Minn. 23.8, 20 N. W. 145.. This is a loose 
and ambiguous term, unless it be accompa
nied by some expression to show that it con
stituted a meeting of the minds of parties 
upon something respecting which tb'ey in
tended to be bound. Camp v. ·Waring, 25 
Conn. 529. 

The term may also import simply a wish 
or hope, as in a will bequeathing property 
to another with the "understanding " that 
at the legatee's death, all property derived 
under the will should be given to the testa
trix's sister. Vincent v. Rix, 127 Misc. 639, 
217 N. Y. S. 393, 399. 

U N D ERSTOOD.  The phrase "it is under
stood," when employed as a word of contract 
in a written agreement, has the same force 
as the words "it is agreed." Higginson v. 
Weld, 14 Gray (Mass.) 165 ; PhCEnix Iron & 
Steel Co. v. Wilkoff Co. (C. C. A.) 253 F. 165, 
167 ; Mertz v. Fleming, 185 Wis. 58, 200 N. 
'V. 655, 656. 

U N D ERTAI (E. To perform; to attempt; to 
try. Hence, a person, such as a seller of 
goods, who "undertakes" to make a propor
tionate delivery in each month, is not abso
lutely obligated to do so.. Garcia S. en C. v. 
Taggart Coal Co., 27 Ga. App. 204,·108 S. E. 
72, 78. 

U N D ERTA I(ER. One who undertakes (to 
do something). In a mechanic's lien statute, 
the word has been held not to include a mere 
furnisher of material in connection with the 
erection of the building. In re American 
Lime Co. (D. C.) 201 F. 433, 435. 

One whose business is to prepare the dead 
for burial :and to take the charge and man
agement of ·funerals. Anderson V� . Stat.e, 19 
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Ala. App. 606, 99 So. 778, 779 ; State v. Whyte, 
177 Wis. 541, 188 N. W. 607, 608, 23 A. L. R. 
67. 

U N D E RTAK I NG.  A promise, engagement, or 
stipulation. An engagement b;v one of the 
parties to a contract to the other, as dis
tinguished from the mutual engagement of 
the parties to each other. 5 East 17 ; 4 B. & 
Ald. 595, followed in Alexander v. State, 28 
Tex. App. 186, 12 S. 'V. 595. It does not 
necessarily imply a consideration. 'l'homp
son v. Blanchard, 3 N. Y. 335. 

In a somewhat special sense, a promise giv
en in the course of legal proceedings by a 
party or his counsel, generally as a condition 
to obtaining some concession from the court 
or the opposite party. Sweet. 

A promise or security in any form. Code, 
Iowa, § 48, par. 20. 

An official undertaking, such as one by a county 
clerk or other officer under statutes, unlike an of
ficial bond, is not required to be signed by the prin
cipal. Fleischner v. Florey, 111 Or. 35, 224 P. 831, 
832. 

U N D E RTOOI(. Agreed; promised; as
sumed. This is the technical word to be used 
in alleging the promise which forms the basis 
of an action of assumpstt. Bacon, Abr. As
sumpsit (F) .  

U N D E RW R ITE. To insure life or  property. 
See Underwrite-r. 

To insure the sale of corporate bonds or 
similar securities to the public by agreeing 
to buy those which are not sold. Busch v. 
Stromberg-Carlson Tel. Mfg. Co. (C. C. A.)-
217 F. 328, 330 ; Stewart v. G. L. Miller & 
Co., 161 Ga. 919, 132 S. E. 535, 538, 45 A. L. 
R. 559. To agree to sell bonds, etc., to the 
public, or to furnish the necessary money 
for such securities, and to buy those which 
cannot be sold. Minot' v. Burroughs, 223 
Mass. 595, 112 N. E. 620, 623 ; Rauer's I.aw & 
Collection Co. v. Harrell, 32 Cal. App. 45, 
162 P. 125, 131. 

An underwriting contract, aside from its use in in
surance, is an agreement, niade before corporate 
shares are brought before the public, that in the 
event of the public not taking all the shares or the 
number mentioned in the agreement, the underwriter 
will take the shares which the public do not take ; 
"underwriting" being a purchase, together with a 
guaranty of a sale of the bonds. Fraser v. Home 
Telephone & Telegraph Co., 91 Wash. 253, 157 P. 692, 
694 ; International Products Co. v. Vail's Estate, 97 
Vt. 318, 123 A. 194, 196. 

U N D E RW R I TE R. The person who insures 
another, as in a fire or life policy; the in
surer. See Childs v . . Firemen's Ins. Co., 66 
Minn. 393, 69 N. 'V. 141, 35 L .. R. A. 99. Es
pecially, a person who joins with others in 
entering into a marine policy of insurance as 
insurer. 

One who underwrites corporate bouds or 
stocks. Fraser v. Home Telephone & Tele
graph Co., 91 Wa:sh� 253, 157P. 692, 694. One 
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who agrees with others to purchase an entire 
issue of bonds or other securities, usually at 
the end of a certain period. By reason of 
such underwriting, the bonds, etc., obtain a 
marl{et value or a value as collateral secur
ity. See Underwrite. 

U N D I SPUTED FACT. Within the meaning 
of a statute, an admitted fact, ,vhich the 
court has not deemed sufficiently material 
to add to the finding, pr has inadvertently 
omitted from it ; a fact not found by the 
court does not become an "undisputed fact," 
merely because one or more witnesses testify 
to it without direct contradiction. Dexter 
Yarn Co. v. American Fabrics. Co., 102 C<mn. 
529, 129 A. 527, 532. 

U N D I V I DE D  PROF I TS. Profits which have 
not in fact been divided or distributed, Eng
lish & Mersick Co. v. Eaton (D. C. Conn.) 299 
F. 646, 649, or otherwise used, Douglas v. Ed
wards (0. O. A.) 298 F. 2.29, 237. Ourrent 
undistributed earnings. Edwards v. Doug
las, 46 S. Ct. 85, 89, 269 U. S. 204, 70 L. Ed. 
235. Profits not set aside as surplns or dis
tributed in dividends. First Nat. Bank v. 
Moon, 102 Kan. 334, 170 P. 33, 34, L. R. A. 
19180, 986 ; Phillips v. U. S. (D. O.) 12 F. 
(2d) 598, 600. 

The terms "surplus" and "undivided profits" have 
different meanings jn banking circles. state ex reI. 
Payne v. Exchange Bank of Natchitoches, 84 So. 
481, 482, 147 La. 2.5. Surplus, like the capital stock, 
constitutes the working capital of the bank and is, in 
addition, a fund for the protection of the depositors. 
The "undivided profits" constitute a temporary 
fund changing in size from day to day and carried 
only until dividend periods when it is distributed to 
the stockholders or transferred to the permanent 
surplus. It is the fund from which the expenses and 
losses of the bank are paid. Sarles v. Scandinavian 
American Bank, 33 N. D. 40, 156 N. W. 556, 557. 

"Surplus" and "undivided profits," as commonly 
employed in corporate accounting, denote an excess 
in the aggregate value of the assets of the corpora
tion over the sum of liabilities, including capital 
stock ; "surplus" describing such part of the ex
cess in the value of the corporate assets as is treat
ed by the corporation as part of the permanent 
capital, while the term "undivided profits" desig
nates such part of the excess as consists of profits 
neither distributed as dividends nor carried to the 
surplus account. Willcuts v. Milton Dairy Co., 
48 S. Ct. 71, 72, 275 U. S. 215, 72 L. Ed. 247. 

U N D I V I DED R I G HT. An undivided right 
or title, or a title to an undivided portion of 
an estate, is that owned by one of two or 
more tenants in common or joint tenants be
fore partition. Held by the same title by two 
or more persons, whether their rights are 
equal as to value or quantity, or unequal. 
See In re Wellington, 16 Pick. (Mass.) 98, 26 
Am. Dec. 631. 

U N D R ES. In old English law. Minors or 
persons under age not capable of bearing 
arms. Fleta, 1. 1, c. 9 ;  Oowell. 

U N D UE. More than necessary ; not proper ; 
illegal. Webb v. Superior Oourt in and for 
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Del Norte County, 28 Cal. App. 391, 152 P. 
957, 958. See, also, Elk Hotel Co. v. United 
Fuel Gas Co., 75 W. Va. 200, 83 S. E. �22, 
924, L. R. A. 1917E, 970. Under an allega
tion of the "undue" execution of a will, every 
species of duress, fraud, undue influence, or 
whatever else shows undue execution may be 
proved. Thompson v. Miller, 182: Ind. 545, 
107 No E. 74, 75. 

U N D U E  I NF LU EN C E. The antithesis of 
right influence. In re Ball's Estate, 153 Wis. 
27, 141 N. W. 8, 12. In regard to the making 
of a will and other such matters, undue in
fluence is persuasion carried to the point of 
overpowering the will, or such a control over 
the person in question as prevents him from 
.acting intelligently, understandingly, and vol
untarily, and in effect destroys his free agen
cy, and constrains him to do what he would 
not have done if such control had not been 
exercised. See Bennett v. Bennett, 50 N. J. 
Eq. 439, 26 A. 573 ; Francis v. Wilkinson, 147 
Ill. 370, 35 N. E. 150 ; Conley v. Nailer, 118 
U. S. 127, 6 S. Ct. 1001, 30 L. Ed. 112 ; Marx 
v. McGlynn, 88 N. Y. 370 ; G ongaware v. 
Donehoo, 255 Pa. 502, 100 A. 264, 266 ; In 
re Hudson's Estate, 131 Minn. 439, 155 N. W. 
392, 395 ; Black v. Funk, 97 Kan. 509, 155 P. 
959, 960 ;  Creighton v. Creighton (C. C. A.) 
261 F. 333, 335 ; Folsom v. Buttolph, 82 Ind. 
App. 283, 143 N. E. 258, 262 ; Appeal of Rog
ers, 123 Me. 459, 123 A. 634, 636 ; Stutiville's 
Ex'r v. Wheeler, 187 Ky. 361, 219 S. W. 411, 
415 ; In re Chopper's Estate, 112 Okl. 25, 
239 P. 592, 593 ; Burroughs v. Reed, 150 Ga. 
724, 105 S. E. 290, 291 ; In re Klink's Es
tate, 210 Mich. 614, 178 N. W. 14, 15 ; Scott 
v. Townsend (Tex. Civ. App.) 159 S. W. 342, 
349 ; Brown v. Brown, 171 N. O. 649, 88 S. 
E. 870, 871 ; Pratt v. Oarns, 80 Fla. 243, 85 
So. 681, 683. 

Undue influence consists (1) in the use, 
by one in whom a confidence is reposed by 
another, or who holds a real or apparent au
thority over him, of such confidence or au
thority, for the purpose of obtaining an un
fair advantage over him ; (2) in taking an 
unfair advantage of another's weakness of 
mind ; or (3) in taking a grossly oppressive 
and unfair advantage of another's necessi
ties or distress. Civ. Oode Dak. § 886 (Comp: 
Laws N. D. 1913, § 5852 ; Rev. ' Code S. D.  
1919, § 819) ; Buchanan v.  Prall, 39 N. D. 
423, 167 N. W. 488, 489 ; Dolliver v. Dolliver, 
94 Gal. 642, 30 P. 4. 

"Undue influence" sufficient to avoid a wm. is 
that which compels the testator to do that which is 
against his will, . from fear, the desire of peace, or 
some feeling that he is unable to resist, and must be 
such as to overcome his free volition or conscious 
judgment and substitute the wicked· purposes of an
other instead, and be the efficient cause, without 
which the obnoxious disposition would not have 
been made ; In re Allen's Estate, 116 Or. 467, 241 P. 
996, 998 ; Sheppey v. Stevens (C. C.) 185 F'. 147 ; 
and must have been dir�tly connected with and have 
operated at the time of the execution of the w·,ll ; 
Crane v. Hensler, 196 Ind. 341, 146 N. E. 577, 581-
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Solicitation, importunity, argument, advice, and 
persuasion are not "undue influence" sufficient to 
avoid a contract or will. Influence obtained by per
suasion and argument, or gained by kindness and 
affection, is not prohibited, where no imposition or 
fraud is practiced, and where the person's will is not 
overcome. Coleman v. Coleman, 85 Or. 99, 166 P. 47, 
50 ;  Peacock v. Du Bois, 90 Fla. 162, 105 So. 321, 322 ; 
In re Paczoch's Estate, 202 Iowa, 849, 211 N. W. 500, 
5Q2 ; Cunningham v. Dorwart, 317 III. 451, 148 N. E. 
314, 316 ; Craycroft v. Crawford (Tex. Civ. App.) 275 
S. W. 124, 126 ; In re Anderson's Estate, 185 Cal. 700, 
198 P. 407, 410 ; Talbott v. Giltner, 179 Ky. 571, 200 
S. W. 913, 915 ; Hamlett v. McMillin (Mo. Sup.) 223 s. 
W. 1069, 1073 ; Barron v. Reardon, 137 Md. 308, 113 
A. 283, 285 ; Stump v. Sturn (C. C. A.) 254 F. 535, 538. 
The line between "due" and "undue" influence 
when drawn must be with full recognition of the 
liberty due every true owner to obey the voice o f  
justice, the dictates of friendship, of gratitude, and 
of benevolence, as well as the claims of kindred, 
when not hindered by personal incapacity or par
ticular regulations, to dispose of his own property 
according to his own free choice. Coleman v. Cole
man, 85 Or. 99; 166 P. 47, 50. The courts will not 
undertake to define it by definite words or rules, 
Roche v. Roche, 286 Ill. 336. 121 N. E. 621, 62.7, but 
what constitutes "undue influence" must depend 
upon the peculiar facts and conditions of each case, 
Sturm v. Stump (D. C.) 239 F. 749, 754. The char
acter of the transaction, the mental condition o f  the 
person whose act is in question, and the relation
ship of the parties concerned to each other may be 
considered. Hamilton v. Morgan, 93 Fla. 311, 112 
So. 80, 82 ; Geddes v. McElroy, 171 Iowa, 633, 154 
N. W. 320, 328. 

"Undue influence" is a species of fraud ; Price's 
Ex'r v. Barham, 147 Va. 478, 137 S. E. 511, 512 ; In 
re Powers, 176 App. Div. 4.55, 162 N. Y. S. 828, 831 ; 
In re Duncan's Will, 154 Wis. 39, 141 N. W. 1002, 1003 ; 
Neill v. Brackett, 234 Mass. 367, 126 N. E. 93, 94 ; i. e., 
of constructive fraud ; PHcher v. Surles, 202 Ala. 
643, . 81 So. 585, 588 ; Valbert v. Valbert, 282 Ill. 415, 
118 N. E. 738, 741. It may also be said to be a species 
of coercion, In re Buck's Estate, 122 Minn. 463, 142 
N. W. 729, 731, or equivalent to coercion or fraud, 
Phillips v. Gaither, 191 Ala. 87, 67 So. 1001, 1002. 
However, undue influence may be exercised other
wise than .through fraud. Hopper v. Sellers, 91 Kan. 
876, 139 P. 365, 368. 

Though undue influence is generally declared to be 
a species of fraud, the two terms are not synony
mous (In re NeWhall's Estate, 190 Cal. 709, 214 P. 
231, 234, 28 A. L. R. 778 ; Peacock v. Du Bois, 90 
Fla. 162, 105 So. 321, 322) , since, though a victim of 
deceit, tne testator may still act voluntarily ; while, 
as a victim of undue influence, even though he is 

. 
not also the subject of deception, the will of another 
is substituted for his own. Shirley v. Ezell, 180 Ala. 
352, 60 So. 905, 907 ; Stolle v. Kanetzky (Tex. Civ. 
App.) 259 S. W. 657, 662. / 

"Undue influence" is distinct from testamentary 
capacity. Capacity is the power to act. It depends 
sol�IY ullon the mental soundness of the actor. It 
exists whether the act stands in law or not. Un
due influence affects the will of one having testa
mentary capacity, and invalidates what would oth
erwise be operative. Undue influence and weakness 
of mind are frequen

'
tly found, together, but they have 

no necessary connection with each other. Ho!I v. 
Hoff, 106 Kan. 542, 189 P. 613, 617. See, also, Rasmus
sen v. Evans, 150 Minn. 319', 185 N. W. 297, pointing 
out that, as to undue influence, the burden of proof is 
on the contestant, whereas the burden of proving 
mental capacity is on the proPoJ;lent. 

' 
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Undue influence at elections occurs where 
any one interferes with the free exercise of a 
voter's franchise, by violence, intimidation, OJ' 
otherwise. It  is  a misdemeanor. 1 Russ. 
Grimes, 321 ; Steph. Crim. Dig. 79. 

U N EARN ED I N CREMENT. The increase in 
the value of property from the growth of 
population. Seaboard Air Line Ry. v. U. S. 
(D. C.) 275 F. 77, 82. 

U N E D UCATED. Not synonymous with illit
erate. A man might be able t'o read and write, 
carry on a business correspondence, under
star:d business transactions, and be bound by 
all his contracts, and yet be an "uneducated" 
man. Baker v. Patton, 144 Ga. 502, 87 S. E.  
659, 660. 

U N EQUAL. Ill-balanced ; uneven ; partial ; 
unfair ;-not synonymous with inappropriate, 
which means unsuitable, unfit, or improper. 
Lane v. St. Denis Catholic Church of Benton 
(Mo. App.) 2'74 S. W. 1103, 1106. 

U N EQU I VOCAL. Without doubt ; clearly 
demonstrated ; free from uncertainty. As 
used in an instruction on the proof necessary 
to make out a case, it requires proof of the 
highest possible character, eqnaling, if not 
exceeding, the proof required of the state in a 
criminal case, while the terin "clear and con
vinch�g" indicates a degree of proof required 
in civil cases less than the degree required in 
criminal cases, but more than is required in 
the ordinary civil action. Merrick v. Ditzler, 
91 Ohio St. 256, 110 N. E. 493, 494. 

U N ER R I NG. Incapable of error or failure ; 
certain : sure ; infallible. Gardner v. State, 
27 Wyo. 316, 196 P. 750, 752, 15 A. L. R. lWO. 

U N EXCEPT I O NABLE. Without any fault ; 
not subject to any objection or criticism. 
'Vasham v. Beaty, 210 Ala. 635, 99 So. 16.3, 
167. 

' 

U NFAI R. In the labor movement, unfriendly 
to organized labor ; refusing to recognize its 
rules and regulations ;-applied particularly 
to employers, e. g., one who refuses to em
ploy members of a trade union. Steffes v. Mo
tion Picture Mach. Operators' Union, 136 
Minn. 200, 161 N. 'V. 524. When borne on a 
banner carried by pickets of a theater, the 
term signifies that patronage of the theater 
is to be withheld because of ' action taken with 
reference thereto by a labor or trade union. 
Campbell v. Motion Picture Mach. Operators' 
Union of Minneapolis, Local 219, Interna
tional Allianc�of Theatrical Stage Employees 
of U. S. and Canada, 151 Minn. 220, 186 N. W. 
781,_ J82, 27 A. L. R. 631. 

U N FAIR COMPETITION. _ A term which 
may be applied ,generally to all dishonest or 
fraudulent rivalry in'trade and commerce, but 
is pal'ticular1y applied in the courts of equity 

.(where it may be . restrained by injunction) 

BL.LAW DrC'1:. (3D ED.) 
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to the practice of endeavoring ' to substitute 
one's own goods or products in the markets 
for those of another, having an estabHshed 
reputation and . extensive sale, by means of 
imitating or counterfeiting the name, title, 
size, shape, or distinctive peculiarities of the 
article, or the shape, COlor, label, wrapper, 
or general appearance of the package, or oth
er such simulations, the imitation being car
ried fur enough to mislead the general pub
lic or de,ceive an unwary purchaser, and yet 
net amounting to an absolute counterfeit or 
to the infringement of a trade-mark 0'1' trade
name. Called in Fran�e and Germany "con
currence deloyale." See Reddaway v. Ban
ham, [1896] App. Gas. 199 ; Singer Mfg. Co. 
v. June Mfg. Co., 163 U. S. 169, 16 S. Ct. 1002, 
41 ,L. Ed. 118 ; Dennison Mfg. Co. v. Thomas 
Mfg. Co. (C. C.) 94 F. 651 ; Simmons Medicine 
Co. v. Mansfield Drug Co. , 93 Tenn. 84, 23 
S. W. 165 ; Cornelius v. Ferguson, 17 S. D. 
481, 97 N. W. 390 ; Sterling Remedy Co. v. 
Eureka Chemical Co.,  80 F. 108, 25 C. G. A. 
314. 

Passing o.ff, or attempting to' pass off upon 
the public the goods or business of one per
son as the goods or business of another. 
Westminister Laundry Co. v. Hesse Envelope 
Co., 174 Mo. App. 238, 156 S. W. 767, 768 ; 
Sayre v. McGill Ticket Punch Co. (D. O.) 200 
F. 771, 773 ; O. & W. Thurn Co. v. DickinsO'n 
(C. C. A.) 245 F. 609, 625 ; Gerosa v. Apeo Mfg, 
Co. (C. O. A.) 299 F. 19, 25 ; Sears, Roebuck 
& Co. v. Elliott Varnish Co. (C. C. A.) 232 F. 
588, 5,90' ; Gharles Broadway Rouss., Inc., v. 
Winchester Co. (C. C. A.) 300 F. 706, 723 ; 
Vogue Co. v. Thompson-Hudson Co. (C. G. A.) 
300 F. 509, 512 ; Col. W. F. Cody Historical 
Picture Co. v. Golonial Amusement Co. (D. C.) 
284 F. 873, 875 ; Wirfs v. D. VV. Bosley Co. (C. 
C. A.) 20 F.(2d) 632, 634 ; Lennox Furnace Co. 
v. Wrot Iron Heater Co., 181 Iowa, 1331, 160 
N. W. 356, 360 ; Henry Gehring 00. v. McCue, 
23 Ohio App. 281, 154 N. E. 171, 172 ; Metcalf 
v. Hanover Star Milling Co. (C. C. A.) 204 F. 
211, 214 ; White Studio v. DreyfO'os, 221 N. 
Y. 46, 116 N. E. 796, 797. The essence of the 
wrong in unfair �ompetition consists in the 
sale of the goods of one manufacturer or ven
dor as thos.e of another. Handel Co. v. Jef
ferson Glass Co. (D. C.) 265 F. 286, 288 ; Turn
er & Seymour Mfg. Co. v. A. & J. Mfg. Co. (C. 
O. A.) 20 F.(2d) 298, 301. 

The sale of goods by means which shock 
judicial . s.ensibilities. Margarete Steiff v. 
Bing (D. C.) 215 F. 204, 206. See, however, 
Federal Trade Commission v. Gratz, 253 U. 
S. 421, 40 S. Ct. 572, 575, 64 L. Ed. 993. 

U N FA I T H F U L. Characterized by bad faith ; 
-not synonymous with "illegal," which 
means unlawful or contrary to law, nor with 
"improper," which, as applied to conduct, im
plies such conduct as a man of ordinary and 
reasonable prudence would not, under the cir
cumstanceiS, have been guilty of. State v. 
American Surety Co. of New York, 26 Idaho, 
6,5:2, 145 P. 1097, 1104, Ann. Cas. 1916E, 209. 

UNFIT. Not fit ; tlDsuitable ; not adapted 
to the performance of one's duties ;-not nec
essarily synonymous' with incompetent, for a 
man might be unfit tp dis�harge a .  dignified 
office by reason of his moral character, though 
he could not be said to be incompetent. State 
v. Latham, 174 Ala. 281, 61 So. 351. 

U N F I T  F O R  USE AS A BEVERAGE. This 
language in a statute is not necessarily ap
plicable to an alcoholic compound or prepara
tion merely because it may be drunk in suffi
cient quantities to produce death. Thamann 
v. Merritt, 111 Neb. 639, 197 N. W. 418, 414. 

UN FO RESEEN CAUSE. With reference to 
causes excusing delay, under the Workmen's 
Compensation Ad, in giving notice of injury, a 
cause which could not have been reasonably 
foreseen as likely to arise or occur, and yet 
is  of such a nature as to have substantially in
terfered with the giving of the notice. Ward
well's Case, 121 Me. 216, 116 A. 447, 448. , A 
reasonable cause. Donahue v. R. A .. Sher
man's Sons Co., 39 R. I.  373, 98 A. 109, L. R. 
A. 1917 A, 76. 

UNFO RESEEN EVENT. In the civil law. 
A vis major ; an uncontrollable force ;-so 
used in Civ. Code La . art. 2697, relating to 
the termination of a lease by the t0tal destrue
tion of the property. Knapp v. Guerin, 144 
La. 754, 81 SO'. 302, 305. 

U NG ELD. In Saxon law. An outlaw ; a per
son whose murder required no composition to 
be made, or weregcld to be paid, by his slayer. 

U N I CA TAXAT I O. The obsolete language of 
a special award of venire, where, of several 
def2ndants, one pleads., and one lets judgment 
go by default, whereby the jury, who are to 
try and assess damages on the issue, are also 
to assess damages against the defendant suf
fering judgment by default. Wharton. 

UN I FACTO RAL OBL I GAT I O N. See Con
tract. 

U N I FORM, n. Within the meaning of an or
dinance requiriIcg a traction company to give 
free transportation to members of the police 
force and fire department when in uniform, a 
plain clothes man, whose -only prescribed uni
form was a metal badge which might be worn 
concealed, while wearing such badge wa,s "in 
uniform." Montgomery Light & Traction Co. 
v. Avant, 202 Ala. 404, 80 So. 497, 498; 3 A. I-I. 
R. 384. 

U N I  FORM, ad}. Conforming to one rule, 
mode, or unvarying standard ; not different 
at different times or places ; applicable to all 
places or divisions of a country. People v. 
Vickroy, 266 Ill. 384, 107 N. E. 638, 640. Equa
ble ; applying alike to all within a clas� Buf
kin v. Mitchell, 106 Miss. 203, 63 So. 458, 459', 
50 L. R. A. (N. S.) 428. 
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A statute is general and uniform in its op
eration when it operates equally upon all per
sons who are brought within the relations 
and circumstances provided for. McAunich 
v. Mississippi & M. R. Co., 20 Iowa, 342 ; Peo
ple v. Judge, 17 Cal. 554 ; Kelley v. State, 6 
Ohio St. 271 ; State v. Hogan, 63 Ohio St. 202, 
58 N. E. 572, 52 L. R. A. 863, 81 Am. St. Rep. 
626 ; Arms v. Ayer, 192 111. · 601, 61 N. E. 851. 
58 L. R. A. 277, 85 Am. St. Rep. 357 ; Winston 
v. Moore, 244 Pa. 447, 91 A. 520, 524, L. R. A. 
1915A, 1190, Ann. Cas. 1915C, 498 ; Stevens 
v. Village of Nashwauk, 200 N. W. 927, 929. 
161 Minn. 20. 

"Uniform operation," as used in a constitutional 
provision requiring all laws of a general nature 
to have a uniform operation, does not mean that the 
law shall operate alike on all persons, but that it 
shall affect all persons uniformly who stand in the 
same category, or all those who stand in the same 
relation with respect to particular privileges · and 
jmmunities conferred by the act. Gregory v. Hecke, 
73 Cal. App. 268, 238 P. 787, 793. It means that the 
law shall apply to all persons, matters, or things 
which it is intended to affect. If it operates alike on 
all who come within the scope of its provisions, con
stitutional uniformity is secured. Cooper v. Rollins, 
152 Ga. 588, 110 S. E. 726, 728, 20 A. L . .  R. 1105. 

The words "general" and "uniform" as applied to 
laws have a meaning antithetical to special or dis
criminatory laws. Ex parte Nowak, 184 Cal. 701, 
195 P. 402, 404. The term "uniform," however, does 
not mean universal. Watson v. Greely, 67 Cal. App. 
228, 227 P. 664, 670. 

The burdens of taxation, to be uniform, 
must have the essential of equality, and must 
bear alike upon all the property within the 
limits of the unit wherein it is lawful to levy 
taxes for a purpose, whether that unit be the 
state, county, or a municipality. Lang v. 
Commonwealth, 190 Ky. 29, 226 S. W. 379, 
382. See, also, Jordan v. Duval County, 68 
Fla. 48, 66 So. 298, 299. 

With reference to locality, a tax is "uniform" 
when it operates with equal force and effect in every 
place where the subject of it is found, and with 
reference to classification, it· is uniform when it 
operates without distinction or discrimination upon 
all persons composing the described class. Hart v. 
Board of Comrs. of Burke County, 192 N. C. 161, 134 
S. E. 403, 405. 

A tax is valid as being at a "uniform rate" if 
imposed at the same rate in proportion to value as 
is imposed on other property in the taxing district, 
for the tax is then proportional and reasonable. In 
re Opinion of the Justices, 77 N. H. 611, 93 A. 311, 
312. 

-Uniform laws. A considerable number of 
laws have been approved by the National Con
ference of Commissioners on Uniform State 
Laws, and many of them have been adopted 
in one or more jurisdictions in . the United 
States and its possessions. Among the more 
1mportant of these laws are the Uniform Ne
gotiable Instruments Act which has been 
adopted in aU the states as well as in the Dis
:trict · of Columbia, Alaska, Hawaii, the Phil
ippine Islands, and Porto Rico ; . the Vnifol'm 
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Sales Act, which in 1932 had been adopted 
in 33 jurisdictions ; the Uniform Bills of Lad
ing Act, in 28 jurisdictions; the Uniform 
Stock Transfer Act, in 23 jurisdictions ; the 
Uniform Aeronautics Act, in 22 ; and the 
Uniform Partn.ership Act, in 19. Others 
which may be mentioned include the Uniform 
'Warehouse Receipts, Declaratory Judgments, 
Fiduciaries, Fraudulent Conveyance, Deser
tion and Nonsupport, and Veterans' Guard
ianship Acts. 

UN I FO RM I TY. Conformity to one pattern ; 
sameness. Naill v. Order of United Com
mercial Travelers of America, 103 Okl. 179, 
229 P. 833, 837. 

"Uniformity of operation" of laws does not 
require ·"universality of operation." The 
former term relates to similarity of conditions 
affecting subjects or localities of the state 
that are appropriately classified. The lat
ter term relates to the whole and every part 
of the state. State v. Daniel, 87 Fla. 270, 99 
So. 804, 809. 

The constitutional requirement of "uniformity" is 
complied with when the law operates uniformly 
upon all persons brought within the relations and 
circumstances provided by it. Abbott v. Commis
sioners of Roads and Revenues of Fulton County, 
160 Ga. 657, 129 S. E.  38, 41. 

Uniformity in taxation implies equality in 
the burden of taxation, which cannot exist 
without uniformity in the mode of ass�ss
ment, as well as in the rate of taxation. Fur
ther, the uniformity must be coextensive with 
the territory to which it applies. And it must 
be extend�d to all property subject to taxa
tion, so that all property may be taxed alike 
and equally. Exchange Bank v. Hines, 3 
Ohio St. 15. And see Edye v. Robertson, 112 
U. S. 580, 5 S. ct. 247, 28 L. Ed. 798 ; Adams 
v. Mississippi State Bank, 75 Miss. 701, 23 S o. 
395 ; People v. Auditor General, 7 Mich. 90 ; 
Hilger v. Moore, 56 Mont. 146, 182 P. 477, 481. 

As a principle of taxation; it is established that 
"uniformity" does not mean universality. Gallardo 
v. Porto Rico Ry., Light & Power Co. (C. C. A.) 
1S F. (2d) 918, 925. 

The rule of "uniformity" do.es not require that 
all subjects be taxed, nor taxed alike, but is com
plied with when the tax is levied equally and uni
formly on all subjects of the same class and kind. 
Sims v. Ahrens, 167 Ark. 557, 271 S. W. 720, 7�. 
The uniformity required in taxation is limited to a 
uniformity in rate, assessment, and valuation of the 
particular tax involved, and has no reference to a 
uniformity of the sum total of taxes which a citizen 
is required to pay. King v. Sullivan County, 128 
Tenn. 393, 160 S. W. 847, 848. 

Uniformity in taxation means equality in burden 
and not equality in method. Ewert v. Taylor, 38 S. 
D. 124, 160 N. W. 797, 803. 

UN IFORM I TY, ACT O F. An act which regu
lates the terms of membership in the Church 
of England and the colleges of Oxford and 
Cambridge, (St. 13 & 14 Car. II. c. 4.) See 
St. 9 & 10 Vict. c. 59. The act of uniformity 
has been amended by the St. 35 &  36 Vict. Co 
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35, which inter alia provides a shortened 
form of morning and evening prayer. Whar
ton. 

'UN IFO RM I TY OF PROCESS ACT. The 
English statute of 2 Wm. IV. c. 39, establish-
1ng a uniform process for the commencement 
'Of actions in all the courts of law at West
minster. 3 Steph. Comm. 566. The improved 
system thus established was more fully 
:amended by the Procedure Acts of 1852, 1854, 
:and 1860, and by the Judicature Acts of 1873 
and 1875. 

U N I GEN I T U RE. The state of being the only 
pegotten. 

U N I LATERAL. One-sided ; ex parte ; hav
ing relation to only one' of two or more per
sons or things. 

U N I LATE RAL CONT RACT. See Contract. 

U N I LATERAL M I STAI<E. A mistake or 
misunderstanding as to the terms or effect of 
a contract, made or entertained by 'one of the 
parties to it but not by the other. Green v. 
Stone, 54 N. J. Eq. 387, 34 A. 1099, 55 Am. St. 
Rep� 577 ; Kant v. Atlanta, B. & A. R. Co., 
�89 Ala. 48, 66 So. 598, 599. 

U N I LATERAL R ECORD. Records are uni
lateral when offered to show a particular fact, 
as a prim{J, fame case, either for or against 
,a stranger. Colligan v. Cooney, 107 Tenn. 
:214, 64 S. W. 31. 

'U N I M PEACHAB LE W I T N ESS. Under a 
statute requiring proof of a holographic will 
by the unimpeachable evidence of at least 
three disinterested witnesses to the testator's 
handwriting, an "unimpeachable witness" is 
one whom the jury finds to speak truthfully 
,and whose conclusion they find to be correct, 
notwithstanding the presence of other evi
dence contradicting him. Sneed v. Reynolds, 
166 Ark. 581, 266 S. W. 686, 689 ; Murphy v. 
l\lurphy, 144 Ark. 429, 222 S. W. 721, 723. 

U N I M PROVED LAN D. A statutory term 
'which includes lands, once improved, that 
have reverted to a state of nature, as well as 
lands that have never been improved. Moore 
v. Morris" 118 Ark. 516, 177 S. W. 6, 8. 

U N I NCLOSED P LACE. A place not entirely 
inclosed, an "inclosed" place being a place in
closed on all sides by some sort of material. 
Ex parte Wisner, 32 Cal. App. 637, 163 P. 868, 
869. 

U N I NTELL I G I BLE. 
understood. 

That which cannot be 

U N I O. , Lat. In canon law. A consolidation 
, of two churches into one. Cowell. 

UN I O  PRO L I U M .  Lat. Uniting of offspring. 
A method of adoption, chiefly used in . Ger

. many, by which step-children (on either or 

UNION' OF CHUltCHES 

both sides of the house) are made equal. in 
respect to the right of succession, with the 
children who spring from the marriage of the 
two contracting parties. See Heinecc. ElellJ. 
§ 188. 

UN I ON.  A league; a federation ; an unin
corporated association of persons for a com
mon purpose ; as, a trade or labor union. 
Hughes v. State, 109 Ark. 403, 160 S. 'V. 209. 

I n Ecclesiastical Law 

Two or more benefices whiCh have been 
united into one benefice. Sweet. 

I n  Engl ish Poor-Law 

Two or more parishes which have been 
consolidated for the better administration of 
the poor-law therein. 

I n  Publ ic Law 

A popular term in America for the United 
States ; also, in Great Britain, for the con
solidated governments of England and Scot
land, or for the political tie between Great 
Britain and Ireland. 

I n Scotch Law 

A "clause of union" is a clause in a feoff
ment by which two estates, separated or not 
adjacent, are united as one, for the purpose 
of making a Single seisin suffice for both. 

U N I O N-JACI<. The national flag of Great 
Britain and Ireland, which combines the ban
ner of St. Patrick with the crosses of St. 
George and St. Andrew. The word "jack" i s  
most probably derived from the surcoat, 
charged with a red cross, anciently used by 
the English soldiery. This appears to have 
been called a "jacque," whence ' the word 
"jacket," anciently written "jacquit." Some, 
however, without a shadow of evidence, de
rive the word from "Jacques," the first al
teration having been made in the reign of 
King James I. Wharton. 

U N I ON MO RTGAGE C LAUSE. A clause, as 
in a fire policy (together with the rider mak
ing the loss, if any, payable to the mortgagee), 
which provides that if the policy is made 
paya ble to a mortgagee of the insured real 
estate, no act ' or default of any person other , 
than such mortgagee, or his agents or those 
claiming under him, shall affect his right to 

recover in case of loss on such real estate. 
Bankers' Joint Stock Land Bank of Milwau
kee, Wis., v. S t. Paul Fire & Marine Ins.- CO'., 

158 Minn. 363, 197 N. W. 749. 

U N I ON OF C H U RC H ES. A 'combining and 
consolidating of twO' churches into one. Also 
it is when one church is made subject to 
another, and one man is rector of both ; and 
where a conventual church is made a cathe
dral. Tomlins . 
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U N I O N  SO LD I E RS. Those who fought in 123, 126, 392, 393, 526, 758 ; Austill v. United 
the American Civil War in support of the States, 58 Ct. CI. 232 ; United States v. Mares
Union, in contradistinction to Confederate ' ca (D. C.) 266 F. 713. 
soldiers, who fought for the establishment of 
the new confederacy. Keely ' v. Board of 
Sup'rs of Dubuque County, 158 Iowa, 205, 139 
N. W. 473, 474. 

U N I T. A term sometimes used in the sense 
of a share, as in an oil syndicate, Chew v. 
U. S. (C. C. A.) 9 F. (2d) 348, 351, or as equiv
alent to an investment s.ecurity, State v. 
Summerland, 150 Minn. 266, 185 N. W. 255, 
256. 

U N I T  O F  PRODUCT I ON.  The "unit of pro
duction" method of determining the taxable 
net income or profit in the oil or gas business 
is accomplished by a system of accounting 
by which is ascertained, as nearly as science 
will permit, the total amount of recoverable 
oil in the property, and to each barrel of this 
oil is aS8igned its part of the capital invest
ment, and from the sale price of each barrel 
produced and sold there is deducted the ex
penses of producing it, and its proportion of 
the capital investment, leaving the balance as 
pre-fit, and thus, when the property is ex
hau8ted, the operator has received back his 
capital and expens2s, and accounted for his 
net income or loss. Carter v. Phillips, 88 Old. 
202, 212 P. 747, 750. 

U N I TAS PERSONARUM.  Lat. The unity 
of persons, as that between husband and 
wife, or ancestor and heir. 

U N ITED I N  I NTEREST. A statutory term 
applicable to codefendants only when they 
are similarly interested in and will be similar
ly affected by the determination of the issues 
involved in the action ; McCord v. McCord, 
104 Ohio St. 274, 135 N. E. 548, 549 ; e. fl., 
joint obligors upon a guaranty ; Columbia 
Graphophone Co. v. Slawson, 100 Ohio St. 473, 
126 N. E. 890. 891. 

UN ITED K I N G D O M  OF GREAT B R I TA I N  
A N D  I,RELAN D. The official title of the 
kingdom composed of England, Scotland, Ire
land, and Wales, and including the colonies 
and possessions beyond the seas, under the 
act of January 1, 1801, effecting the union 
between Ireland and Great Britain. 

U N I TE D  STATES BON,DS. Obligations for 
payment of money which have been at vari
ous times issued by the government of the 
United States; 

U N ITED STATES COMM I SS I O N E RS. It 
shall be the duty of the district court of each 

judicial district to appoint such number of 
persons, to be known as United States com

missioners, at such places · in the district as 

may be designated by the district court.' Rev. 

St. U. S. § 627 (28 USCA § 526, note). See 5 
. USCA § 92 ; 8 .USCA. §  45' ; 18 U SCA §§ 591, 

641, 651, 652 ; 22 USCA § 257 ; 28 USCA : §§ 

U N I TE D  STATES C O U RTS. Except in the 
case of impeachments the judicial pOvver of 
the United States is vested by the Constitu
tion in a supreme court and such other in
ferior courts as may be from time to time 
established by congress. All the judges are 
appointed by the president, with the advice 
and consent of the senate, to hold office dm·
ing good behavior, and their compensati�n 
cannot be diminished during their terms of 
offiee. The judges, other than those of the 
supreme court, are circuit judges and district 
judges. The circuit judges compose the cir
cuit courts of appeals and the district judges 
hold the district courts, and also at times sit 
in the circuit courts of appeal. For a de
tailed statement of the territorial boundaries 
of the several districts and divisions of dis
tricts, see 28 U SCA § 141 et seq. and various 
special acts. 

In statutes, the words "court of the dis
trict" (Prieto v. U. S. Shipping Board Emer
gency Fleet Corporation, 193 N. Y. S. 342, 117 
Misc. 703), and "courts of the United States," 
are commonly deemed to refer to federal 
courts and not to state courts. General Inv. 
Co. v. Lake Shore & M. S. Ry. Co. (C. c .. A.) 
269 F. 235, 237. 

U N I TE D  STATES C U R RE N CY. Commonly 
understood to .include every form of currency 
authorized by the United States government, 
whether issued directly by it or under its au
thority . . Appel v. State, 28 Ariz. 416, 237 P. 
190, 191. 

U N I TE D  STATES NOTES. Promissory 
notes, resembling bank-notes, issued by the 
government of the United States. 

UN I TE D  STATES O F F I CER.  Usually and 
strictly, in United States statutes, a person 
appointed in the manner declared under 
Canst. art. 2, § 2, McGrath v. U. S. (C. C. A,) 
275 F. 294, 300, providing for the appoint
ment of officers, either by the President and 
the Senate, the President alone, the courts of 
law, or the heads of departments, Steele v. 
U. S., 45 S. Ct. 417, 418, 267 U. S. 505, 69 L. 
Ed. 761. Thus, a prohibition agent, appoint
ed by the Commissioner of Internal Revenue, 
is not an "officer of the United States," with
in the meaning of article 2, § 2� Keehn v. 
U. S. (C. C. A.) 300 F. 493, 496. A receiver ' 
appointed by a federal court may be an "offi
cer of the United States," within the mean
ing of Criminal Code, § 97, and Act March 
4, 1911 (18 USCA §§ 183, 189), Weitzel v. U. 
S" (C. C. A.) 274 F. 101, 102, but not within 
the meaning of the Revenue Act Oct. �, 1917, 
§ 201(a), 40 Stat. 303, the words "officers or 
employees" meaning 'persollS' holding ' o1Hces 
,that are public . stations, . conferred . by ap
pointment of thel ,government, and �mbracing 
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the idea of tenure, duration, emolument, and 
duties fixed by law. Fleming v. Bowers (D. 
C.) 11 F.(2d) 789, . 790. An "officer of the 
United States," within Con st. art. 4, § 3, 
is one who holds office under appointment 
by the President, or by heads of departments 
authorized to make appointments, usually 
evidenced by a commission, but a commission 
is not essential to

· 
the validity of the ap

pointment. Fekete v. City of East St. Louis, 
315 Ill. 58, 145 N. E. 692, 693, 40 A. L. R. 
650. 

. 

U N I TY. In the law of estates. The peculiar 
characteristic of an estate held by several 
in joint tenancy, and which is fourfold, viz., 
unity of interest, unity of title, unity of time, 
and unity of posssession. In other words, 
joint tenants have one and the same inter
est, accruing by one and the same conveyance, 
commencing at one and the same time, and 
held by one and the same undivided posses
sion. 2 Bl. Comm. 180. 

U N I TY OF I NTEREST. This term is ap
plied to joint tenants, to signify that no one 
of them can have a greater interest in the 
property than each of the others, while, in 
the case of tenants in common, one of them 
may have a larger share than any of the oth
ers. Williams, Real 

"
Prop. 134, 139. 

U N I TY. O F  POSSESSI ON.  Joint possession 
of two rights by several titles. As if I take 
a lease of land from a person at a certain 
rent, and afterwards I buy the fee-simple of 
such land, by this I acquire unity of pos
session, by whkh the lease is extinguished. 
Cowell ; Brown. It is also one of the essen
tial properties of a joint estate, each of the 
tenants having the entire possession as well 
of every parcel as of the whole. 2 Bl. Comm. 
182. 

U N ITY O F  SE I S I N  is where a person seised 
of land which is subject to an easement, prof
it a prenaer, or similar right, also becomes 
seised of the land to which the easement or 
other " right is annexed. Sweet. 

U N I TY O F  T I M E. One of the essential prop
erties of a joint estate ; the estates of the 
tenants being vested at one and the same peri
od. 2 Bl. Comm. 181. 

U N I TY OF T I TLE is applied to joint tenants, 
to signify that they hold their prop�rty by 
one and the same title, while tenants in 

" common may take property by several titles. 
Williams, Real Prop. 134. 

Unius omnino testis respo·nsio non audiatur. 
The answer of one witness shall not be heard 
at all ; the testimony of a single witness 
shall not be admitted under any circum
stances. A maxim of the civil and canon law. 
Cod. 4, 20, 9 ;  3 Bl. Comm. 370 ; Best, Ev. 

. 
p. 426, § 390, and note. 

UNIVERsrrAS :aEBUM 

UniuscuJusque contractus Initi�m spectandum 
est, et causa. The commencement and cause 
of every contract are to be regarded. Dig. 
17, 1, 8 ;  story, Bailm. § 56. 

U N I VE RSAL. Having relation to the whole 
or an entirety ; pertaining to all without 
exception ; a term more extensive than "gen
eral," which latter may admit of exceptions. 
See Blair v. Howell, 68 Iowa, 619, 28 N. W. 
199 ; Koen v. State, 35 Neb. 

"676, 53 N. W. 
595, � 7 L. R. A. 821. 

U N I VE RSAL AGENT. One who is appoint
ed to do all the acts which the principal can 
personally do, and which he may lawfully del
egate the power to another to do. Story, Ag. 
18 ; Baldwin v. Tucker, 112 Ky. 282, 65 S. 
W. 841, 57 L. R. A. 451 ; Wood v. McCain, 
7 Ala. 800. 

U N I V E RSAL LEGACY. See Legacy. 

U N I VERSAL PART N E RSH rp. See Partner
ship. 

U N I VERSAL REPRESENTAT I ON.  In 
Scotch law. A term applied to the representa
tion by an heir of his ancestor. Bell. 

U N I V E RSAL SUCCESS I O N .  In the civil 
law. Succession to the entire estate of an
other, living or dead, though generally the 
latter, importing succession to the entire prop
erty of the predecessor as a juridical entire
ty, that is, to all his active as well as passive 
l�gal relations. Mackeld. Rom. Law, § 649. 

U n iversal ia sunt  notiora singularibus. 2 Rolle, 
294. Things universal are better known than 
things particular. 

U N I VE RS I TAS. Lat. In the civil law. A 
corporation aggregate. Dig. 3, 4, 7. Liter
ally, a whole formed out of many individu
als. 1 Bl. Comm. 46-9. 

U N I VERS I TAS FACT I .  In the civil law. A 
plurality of corporeal things of the same 
kind, which are regarded as a whole ; e. g. , a 
herd of cattle, a stock of goods. Mackeld. 
Rom. Law, § 162. 

U N I VE RS ITAS J U R I S. In the civil law. A 
quantity of things of all sorts, corporeal a s  

. well a s  incorporeal, which, taken together, 
are rega

'
rded as a whole ; e. g. , an inher

itance, an estate. Mackeld. Rom. IJaw, § 
162. 

U N I VE RS ITAS RERUM.  In the civil law. 
Literally, a whole of things. Several single 
things, which, though not mechanically con
nected with one another, are, when taken to
gether, regarded as a whole in any legal re
spect. Mackeld. Rom. Law, § 162. 

Univers itas vel corporatio non dicitur aliqu id 
facere nisi  id sit col leg ialiter del ibe·ratu m ,  etiam 
s i  major pars id faciat. A university or cor-
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poration is not
-

said to do anything unless it 
be deliberated upon as a body, although the 
majority should do it. Dav. 48. 

U N I VERS I TY. An institution of higher 
learning, consisting of an assemblage of col
leges united under one corporate organiza
tion and government, affording instruction in 
the arts and sciences and the learned profes
sions, and conferring degrees. See Com. v. 
Banks, 198 Pa. 397, 48 A. 277. 

U N I V E RS I TY COU RT. See Chancellor's 
Courts in the Two Universities. 

U N I V ERSUS. Lat. The whole ; all togeth
er. Calvin. 

UNJ UST. Contrary to right and justice, or 
to the enjoyment of his rights by another, or 
to the standards of conduct furnished by the 
laws: U. S. v. Oglesby Grocery Co. (D. C.) 
264 F. 691, 695 ; Komen v. City of St. Louis, 
316 Mo. 9, 289 S·. W. 838, 841. 

U N I<OUTH.  Unknown. The law French 
form of the Saxon "uncouth." Britt. c. 12. 

U N LAGE. Sax. An unjust law. 

U N LA R I CH .  In old Scotch law. That which 
is done without law or against law. Spel
man. 

UN LAW. In Scotch law. A witness was for
merlv inadmissible who was not worth the 
king;s unlaw ; i. e., the sum of £10 Scots, then 
the common fine for absence from court and 
for small delinquencies. Bell. 

U N LAWF U L. That which is contrary to law 
or unauthorized by law. State v. Chenault, 
20 N. M. 181, 147 P. 283, 285. 

"Unlawful" and "illegal" are frequently 
used as synonymous terms, but, in the prop
er sense of the word, "unlawful," as applied 
to promises, agreements, considerations, and 
the like, denotes that they are ineffectual in 
law because they inVOlve acts which, although 
not illegal, i. e., pOSitively forbidden, are 
disapproved of by the law, and are there-

. fore not recognized as the ground of legal 
rights, either because they are immoral or be
cause they are against public policy. It is 
on this ground that contracts in restraint of 
marriage or of trade are generp.11y ·void. 
Sweet. And see Hagerman v. Buchanan, 45 
N. J. Eq. 292, 17 A. 946, 14 Am. St. Rep. 732 ; 
Tatum v. State, 66 Ala. 467 ; Johnson v. 

State, 66 Ohio st. 59, 63 N. E. 607, 61 L. R. 
A. 277, 90 Am. St. Rep� 564 ; Pinder v. State, 
27 Fla. 370, 8 So. 837, 26 Am. St. Rep. 7El ; 
MacDaniel v. U. S., 87 F. 321, 30 C. C. A. 670 ; 
People v. Chicago Gas Trust Co., 130 Ill. 268, 
22 N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 
319. 

UN LAWFUL ASSEMBLY. At common law. 
The meeting together of . three or more per
sons, to the disturbance of the .public peace, 
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and with the intention of co-operating in the 
forcible and violent execution of some unlaw-. 
ful private enterprise. If they take steps to
wards the performance of their purpose, it 
becomes a rout; and, if they put their de
sign into actual execution, it is a riot. 4 BI. 
Comm. 146. Any meeting of great numbers 
of people, with such circumstances of ter
ror as cannot but endanger the public peace. 
and raise fears and jealousies among the sub
jects of the realm. 4 Steph. Comm. 254 ; 
Shields v. State, 187 Wis. 448, 204 N. W. 486, 
487, 40 A. L. R. 945. 

U N LAWF U L  D ETA I N E R. The unjustifiable 
retention of the possession of lands by one 
whose original entry was lawful and of right, 
but whose right to the possession has termi
nated and who refuses to quit, as in the case 
of a tenant holding over after the termination 
of the lease and in spite of a demand for pos
session by the landlord. McDevitt v. Lam
bert, 80 Ala. 536, 2 So. 438 ; Silva v. Campbell, 
84 Cal. 420, 24 Pac. 316 ; Code Tenn. 1896, § 
50�3 (Code 1932. � 9247.). 

Where an entry upon lands is unlawful. 
whether forcible or not, and the subsequent 
conduct is forcible and tortious, the offense 
committed is a "forcible entry and detainer ;" 
but where the original entry is lawful, and 
the subsequent holding forcible and tortious, 
the offense is  an "unlawful detainer" only. 
Pullen v. Boney, 4 N. J. Law, 129. 

U N LAWF U L  ENTRY. An entry upon lands 
effected peaceably and without force, but 
which is without color of title and is accom
plished by means of fraud or some other will
ful wrong. Dickinson v. Maguire, 9 Cal. 46 : 
Blaco v. Haller, 9 Neb. 149, 1 N. W. 978. 

U N LAWFULLY. I1legalJy : wrongfully. Di
ckinson v. New York. 92 N. Y. 584 : Dam
eron y. Hamilton, 264 Mo. 103, 174 S. W. 425. 
430 : see State v. Massey, 97 N. C. 465, 2 S. 
E. 445. This word is frequently used in in
dictments in the description of the offence : 
it is necessary when the crime did not exist 
at common law, and when a statute, in de
scribing an offence which it creates, uses the 
word ; 1 Mood. C. C. 339 : but is unnecessary 
whenever the crime existed at common law 
and is manifestly illegal ; 1 Chit. Cr. L. 
*241. 

U N LESS. "If it be not that," "if it be not 
the case that," "if not," "supposing not," "if 
it be not," "except." 'Vest Lumber Co. v. 
Keen (Tex. Com. App.) 237 S. W. 236 ; State 
Y. Timmerari, 96 N. J. Law, 442, 115 A. 39 1, 
395 ; Ward Y. Interstate Business Men's Acc. 
Ass'n, 185 Iowa, 674, 169 N. W. 451, 452. 

" U N LESS" LEASE. An oil
· 
and gas lease 

which provides that lease will be rendered 
nun and void and lessee will automatically be 
relieved from liability, upon failure to com
mence operations or to pay rent. It lJlust be 
expressly stipulated in the lease that lease 
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shall become null and void at a certain time breath, and in one view. Pope v. Nickerson, 
"unless" the lessee begins operations or pays 3 Story; 504, Fed. Cas. No. 11,274. 
the rental stipulated. Brunson v. Carter Oil 
Co. (D. C.) 259 F. 656, 663. UNOCCU P I ED. In fire policies covering 

dwellings "unoccupied" means not used as 
U N L I M I TED. Without confines, unrestrict- a dwelling by human beings. Russell v. 
ed, boundless. Flynn v. Caplan, 234 Mass. Granite State Fire Ins. Co., 121 Me. 248, 116 
516, 126 N. E. 776, 777. A. 554, 556. The terms vacant and "unoc

cupied" are not synonymous. The former 
in term generally refers to inanimate objects, 

amount ; not determined ; remaining unas- the latter to animate occupancy. Parmeter 
sessed or unsettled ; as unliquidated dam- v. Williamsburgh City Fire Ins. Co. ,  48 N. D. 

U N LI QU I DATED. Not ascertained 

ages. 
A debt is spoken of as "unliquidated," if the 

:amount thereof cannot be ascertained at the 
trial by a mere computation, based on the 
terms of the obligation or on some other ac
cepted standard. Hettrick Mfg. Co. v. Barish, 
199 N. Y. S. 755, 767, 120 Misc. 673. 

Under the iaw of accord and satisfaction, a 
claim or debt will be regarded a·s unliquidat
ed if it is in dispute as to the proper amount. 
Early-Foster Go. v. W. F. Klump & Co. (Tex. 
'eiy. App.) 229 S. W. 1015, 1018 ; Schultz v. 
Farmer�' Elevator Co. , 174 Iowa, 667, 156 N. 
W. 716, 719. See Damages. 

U N L I V E RY. A term used in maritime law 
to designate the unloading of cargo of a ves
sel at the place where it is properly to be 
delivered. The Two Catharines, 24 Fed. Cas. 
429. 

U N MARR I E D. Its pri.mary meaning is 
"never having been married" ; but it is a 
\vord of fl'

exible meaning and it may be con
strued as not having a husband or wife at 
the time in questioll. 9 H. L. Cas. 601 ; 
People v. Weinstock (Mag. Ct.) 140 N. Y. S. 
453, 458 ; Myers v. Denver & R. G. R. Co., 
61 Colo. 302, 157 P. 196, 197, L. R. A. 
1917D, 287. A divorced woman has been 
held an unmarried woman ; In re Giles, 85 
C.  C. A. 418, 158 F. 596 ; State v. Wallace, 
79 Or. 129, 154 P. 430, L. R. A. 1916D, 457. 

U NNATURAL O FFENSE. The · infamous 
crime against nature ; i. e., sodomy or bug
gery. 

U N NATU RAL W I LL. An expression applied 
to disposition of estate or large portion 
thereof to strangers, to exclusion of natural 
objects of testator's bounty without apparent 
reason. In re Shay's Estate, 196 Cal. 355, 
237 P. 1079, 1083. 

U N NECESSARY. Not required by the cir
cumstances of the case. Hickman v. Ohio 
State Life Ins. Co., 92 Ohio St. 87, 110 N. E. 
542, 543. 

Uno absurdo dato, infin ita sequuntur. 1 Coke, 
102. One absurdity being allowed, an in
finity fonows. 

U NO ACTU. Lat. 
and the same act. 

In a 'single act ; by one 

5.30, 183 X. ·W. 810, 811. See Occupation. 

U N PRECEDENTED.  Unusual and e�traordi
nary ; affording no reasonable warning or 
expectation of recurrence. Kashyille, C. & 
St. L. Ry. v. Yarbrough, 194 Ala. 162, 69 So. 
582, 584. 

UNQUES. L. 
'llnques, never. 

Fr. Ever ; always. Ne 

U NQUES P R I ST. L. Fr. Always ready. 
Cowell. A.nother form of tout temps prist. 

U N R EASONABLE. Beyond the rules of rea
son or moderation ; immoderate or exorbitant. 
U. S.  v.  Oglesby Grocery Co. (D. C.) 264 F. 
691, 695. See "Search." 

U N R U LY AND DANG E RO US. "Unruly and 
dangerous" animals, within the meaning of 
the law, are such as are likely to injure oth
er domestic animals and persons. Fink v. 
United States Coal & Coke Co., 72 W. Va. 507, 
78 S. E. 702, 703. 

U NSAFE. "Dangerous." Hanson v. City of 
Anamosa, 177 Iowa, 101, 158 N. W. 591, 595 ; 
Houston & T. C. R. Co. v. Smallwood (Tex. 
Civ. App.) 171 S. W. 292, 293. 

U NSEATED LAND. See Land. 

U NSEAWO RTHY. Of a vessel, unable to 
withstand the perils of an ordinary voyage 
at sea. Fireman's Fund Ins. Co. v. Compania 
de Navegacion, Interior, S. A. (C. C. A.) 19 
F.(2d) 493, 495 ; The Willdomino (C. C. A.) 
300 ]". 5, 12 ; The Asuarca (D. C.) 291 F. 73,  
74 ; Br·own v. Jerome (C.  C. A.)  298 F. 1,  5. 
Also, within the meaning of the Harter Ad 
(46 U S CA §§ 190-195), unable to withstand 
an extraordinary peril, such as a tropical 
hurricane, when the master and manager 
knew or should have known, when the ship 
left her home port, that the hurricane was 
approaching. Texas & Gulf S. S. Co. v. Park
er (C. C. A.) 263 F. 864, 868. See, also, Sea-
worthiness. . 

U NSO LEMN WAR. War denounced without 
a declaration ; war made not upon general 
but special declaration ; imperfect war. Peo
ple v. McLeod, 1 Hill (N. Y.) 409, 37 Am. Dec. 
328. 

U NSO L.EMN W I LL. 

I n the Civil Law 

U NO FLATU. Lat. In one breath. 3 Man. One in which an executor is not appo�nted. 
& G. 45. Ul'I,o flatu, et uno intuitu, at one Swinb. Wills 29. 



UNSOUND MIND 

UNSO U N D  M I ND. A person of unsound 
mind is one who from infirmity of mind ' 
is incapable of managing himself or his af
fairs. The term, therefore, includes insane 
persons, idiots, and imbeciles. Sweet. See 
Insanity. And see Cheney v. Price, 90 Hun, 
238, 37 N. Y. S. 117 ; In re Black's Es
tate, 1 Myr. Prob. (Cal.) 24 ; In re Mason, 3 

. Edw. Ch. (N. Y.) 380 ; Hart v. Miller, 29 Ind. 
App. 222, 64 N. E. 239 ; In re Lindsley, 44 
N. J. Eq. 561, 15 A. 1, 6 Am. St. Rep. 913 ; 
Dennett v. Dennett, 44 N. H. 531, 84 Am. 
Dec. 97 ; Edwards v. Davenport (C. C.) 20 
F. 758 ; , Witte v. Gilbert, 10' Neb. 539, 7 N. 
W. 288 ;

' Stewart v. Lispenard, 26 Wend. (N. 
Y.) 300 ; Ray v. State, 3,2 Ga. App. 513, 124 
S. E. 57. 
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Peninsular & O. S. S. Co. v. Atlantic Mut. 
Ins. 00. (D. C.) 185 F. 172. 

U NW H O LESO M E  FOO D. Food not fit to be 
eaten ; 
rious. 

food which if eaten would be inju-

U NWORTHY. Unbecomillg, discreditable, 
not having suitable qualities or value. , Alsup 
v. State, 91 Tex. Cr. R. 224, 238 S. W. 667, 
069. 

UNWR I TTEN LAW. All that portion of the' 
law, observed and administered in the courts, 
which has not Ibeen enacted or promulgated 
in the form of a statute or ordinance, includ
ing the unenacted portions of the common 
law, general and particular customs having 

U NT H R I  FT. A prodigal ; a spendthrift. 
BI. Comm. 306. 

1 the force of law, and the rules, principles. 
and maxims established by j"udicial prece
dents or the successive like decisions of the 
courts.. See Code Civ. Proc. Cal. § 1899· ; 
B. & O. Compo Or. 1901, § 736 (Code 1930, § 
9-609). 

U NT I L. Up to time of. "Until" is a word 
of limitation, used ordinal'ily to restrict that 
which precedes to what immediately follows 
it, and its office is to fix some point of time 
or some event upon the arrival or occurrence 
of which what precedes will cease to -exist. 
State v. Kehoe, 49 Mont. 582, 144 P. 162, 164 ; 
'Whitford v. Lee, 97 Conn. 554, 117 A. 554, 
556 ; Board of Education of School Dist. No. 
41 v. Morgan, 316 Ill. 143, 147 N. E. 34, 37 ; 
Irwin v. Irwin, 179 App. Div. 871, 167 N. Y. 
S. 76, 78. 

U NT RU E. Prima facie inaccurate, but not 
necessarily wilfully false. 3 B. & S. 929. 

U numquodque dissolvitur eodem ligamine quo 
ligatur. Every obligation is  dissolved by the 
same solemnity with which it is created. 
Broom, Max. 884. 

U nurnquodque eodem m odo· quo colJ igatu est, 
dissolvitur,-quo constitu i tur, destruitur. Ev
erything is diss.olved by the same means by 
which it is put together,-destroyed by the 
r,ame means by which it is established. 2 
Rolle, 39 ; Broom, Max. 891. 

A popular expression to designate a sup
posed rule of law that a man who takes the 
life of his wife's paramour or dau�hter's se
ducer is not guilty of a criminal offence. 
.A.lmerigi V. State, 17 OkL Cr. 458, 188 P. 1094, 
lOW. A trial judge is said to have expreiSsed 
to a jury his approval of a verdict based up
on such a theory ; see 43 Canada L. J. 764 ; it 
is said to have rece,ived recognition in Cali
fornia ; see 19 Green Bag 721, an article 
from the London L� J. ; see also 12 Law 
Notes 224. The rule was much urged upon a 
jury in the common pleas of Philadelphia : 
Biddle, J., said to counsel : "In this court 
the 'unwritten law' is not worth the paper 
it i,sn' t written on." 

U P LA N DS. Lands bordering on bodies of 
waters. Martin V. Busch, 93 Fla. 535, 112 So. 
274, 285. 

U P L I  FTED HAND.  The hand raised towards 
the heavens, in one of the forms of taking 
an oath, instead of being laid upon the Gos

U n u mqllodque est id q uod est p rincipalius in pels. 
i pso. Hob. 123. That Which is the principal 
part of a thing is the thing itself. 

U n u mq130dque prinCip lOrum est sibimetipsi 
fides ; et perspicua vera non sunt p robanda. 
Every general principle [or maxim of law] is 
its OWll pledge or warrant ; and things that 
are clearly true are not to be proved. 
Branch ; Co. I..itt. 11. 

U NUS N U LLUS RU LE, T H E. The rule of 
evidence which obtains in the civil law, that 

- the testimony of one witness is equivalent 
to the testimony of none. Wharton. 

U NVALUED POL I CY. One in which the val
ue of the inte�est at risk is not fixed in the 
,Polley but is estimated by a  <iertain 'stand
ard, and, in case of loss, is made out by proof. 

U PPER B ENCH.  The court of king's bench, 
in England, was so called during the inter
val between 1649 and 16,60, the period of the 
commonwealth, Rolle being then chief jus
tice. S ee 3 Bl. Comm: 202. 

U PS,ET PR I C E. The price at which any s'ub
ject, as lands or goods, is exposed to sale 
by auction, below which it is not to be Sold. 
In a final decree in foreclosure, the decree 
should name an upset price large enough to 
cover costs and all allowances made by the
court, receiver'S certificates and interest, liens 
prior to the bonds, amounts diverted from 
the earnings, and all undetermined claims 
which will be settled before the confh:mation 
and sah' ; : Blai'r v. St. LouiS, H. & K; R. ,Co. 
(0. C.) 25 F.', 232. 
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lJ PSU N .  In Scotch law. Between the hours 
'of sunrise and sunset. Poinding must be ex
,ecuted with upsun. 1 Forb. Inst. pt. 3, p. 32. 

:U RBAN H OMESTEAD. See Homestead. 

U RBAN SERVITU D E. City servitudes, or 
servitudes of houses, are called "urban." 
They are the easements appertaining to the 
building and . construction of houses ; as, for 
instance, the right to light and air, or the 

. right to build a house so as to throw the 
rain-water on a neighbor's house. Mozley & 
Whitley ; Civ. Code La. § 711. 

iU RBS. Lat. In Roman law. A city, or a 
walled town. Sometimes it is put for civitas, 

:and denotes the inhabitants, 01' both the city 
:and its inhabitants ; i,. e., the municipality or 
commonwealth. By way of special pre-emi
nence, urbs meant the city of Rome. Ains
worth. 

U RE. L. Fr. Effect ; practice. Mis en ure, 
put ill practice ; carried into effect. Kelham. 

USAGE. A reasonable and lawful public 
-custom in a locality concerning particular 
transactions which is either known to the 
parties, or so well established, general, and 
uniform that they must be presumed to have 
.acted with reference thereto. And see Mil
roy v. Railway Co., 98 Iowa, 1 88, 67 N. W. 
276 ; Barnard v'. Kellogg, 10 Wall. 388, 19 
L. Ed. 987 ; Wilcocks v. Phillips, 29 Fed. Cas. 
1203 ; McCarthy v. McArthur, 69 Ark. 313, 63 
S. W. 56 ; Lincoln & K. Bank v. ,Page, 9 Mass. 
156, 6 Am. Dec. 52 ; Lane v. Bank, 3 Ind. App. 
299, 29 N. E. 613 ; Morningstar v. Cunning
ham, 110 Ind. 328, 11 N. E. 593, 59 Am. Rep. 
211 ; Barreda v. Milmo Nat. Bank (Tex. Civ. 
App.) 241 S. 'V. 743, 745. Gerseta Corporation 
v. Silk Ass'n of America, 220 App. Div. 293, 
222 N. Y. S. 11, 13. 

This word, as used in English law, differs from 
"custom" and "prescription," in that no man may 
claim a rent common or other inheritance by usage, 
though he may by prescription. Moreover, a usage 
is local in all cases, and must be proved ; "\"ihereas, 
a custom is  frequently general, and as such is  no
ticed without proof. "Usage," in French law, is the 
"u8'ns" of Roman law, and corresponds very nearly 
to the tenancy at will or on sufferance of English 
law. Brown. 

"Usage," in its most extensive meaning, includes 
both custom and prescription ; but, in its narrower 
signification, the term refers to a general habit, 
mode, or course of procedUre. A usage differs from 
a custom, in that it does not require that the usage 
should be immemorial to establish it ; but the usage 
must be known, certain, uniform, reasonable, and 
not contrary to law. Lowry v. Read, 3 Brewst. ( Pa.) 
452. 

"Usage" is also called a "custom," though the lat
ter word has also another signification ; it is a long 
and uniform practice, applied to habits, modes, and 
courses of dealing. It  relates to modes of action, 
and does not comprehend the mere adoption of cer
tain peculiar doctrines or rules of law. Dickinson 
v. Gay, 7 Allen (Mass.) '29, 83 Am. Dec. 656. 

l1SE 

General · ·  Usage 

One which prevails generally throughout 
the countI!Y, or is followed generally by a giv
en profession or trade, and is not local in its 
nature or observance. 

Usage of Trade 

A course of dealing ; a mode of conduct
ing tra�sactions of a particular kind. Has
kins v. Warren, 115 Mass. 535. 

USANCE. In mercantile law. The common 
period fixed by the usage or custom or habit 
of dealing between the country where a bill 
is drawn, and that where it is payable, for 
the payment of bills of exchange. It means, 
in some countries, a monbh, in others two or 
more months, and . in others half a month. 
Story, Bills, §§ 50, 144, 332. 

USE, 1'. '1"0 make use of, to convert to one's 
service, to ayail one's self of, to employ. Rice 
v. Fields, 192 Ky. 161, 232 S. W. 385 ; Bastian 
v. State, 104 Misc. 287, 175 N. Y. S. 564, 566 ; 
Whitaker v. Regents of the University of Cal
ifornia, 39 Cal. App. 111, 178 P. 308, 310. 

U S E, n. A confidence reposed in another, who 
was made · tenant of the land, or terre-tenant, 
that he would dispose of the land according 
to the intention of the cest'ui que use, or him 
to whose US8 it  was granted, and suffer him 
to take the profitS'. 2 Bl. Comm. 328. 

A right in one person, called the "cestu,i 
que use," to take the profits of land of which 
another has the legal title and possession, 
together with the duty of defending the 
same, and of making estates thereof accord
ing to the direction of the cestui que use. 
Bouvier. 

Uses and trusts are not so much different things 
as different aspects of the same subject. A use re
gards principally the beneficial interest ; a trust 
regards principally the nominal ownership. The 
usage of the two terms is, however, widely different. 
The word "use" is employed to denote either an es-, 
tate vested since the statute of uses, and by force of 
that statute, or to denote such an estate created be
fore that statute as, had it been created since, would 
have become a legal estate by force of the statute. 
The word "trust" is employed since that statute to 
denote the relation between the party invested with 
the legal estate (whether by force of that statute or 
indep.<lndently of it) and the party beneficially en 
titled, who has hitherto been said to have the 
equitable estate. Mozeley & Whitley. 

I n Conveyancing  

"Use" literally means "benefit ;" thus, in 
an ordinary assignment of chattels, the as
signor transfers the property to' the assignee 
for his "absolute use and benefit." In the 
expressions "separate use," "superstitious 
use," and "charitable use," "use" has the 
same meaning. Sweet. 

I n the Civil Law 

A ri�ht of receiving so much of the natural 
profits of a thing as is necessary to daily 
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USE 

3ustenance. It differs from "usufruct," which 
is a right not only to use, but to enjoy. 1 
Browne, Civil & Adm. Law, 184. 

Use is the right given to any one to make 
a gratuitous use of a thing belonging to an
other, or to exact such a portion of the fruit 
it produces as is necessary for his personal 
wants and those of his family. Civ. Oode 
La. art. 626. 

I n  a Non-techn ical Sense 

The "use" of a thing means that one is to 
enjoy, hold, occupy, or have some manner of 
benefit thereof. Mace v. Hollenbeck (Mo. 
Sup.) 175 S. W. 876, 877 ; Bryson v. Hicks, 
78 Ind. Ap'll' 111, 134 N. E. 874, 875. Use 
also means usefulness, utility, adv-antage, pro
ductive of benefit. ·Williams v. City of Nor
man, 85 Old. 230, 205 P. 144, 148 ; National 
Surety Co. v. Jarrett, 95 W. Va. 420, 121 S. 
E. 291, 295, 36 A. L. R. 1171. 

I n  General 

-Cestu i  que use. A person for whose use and 
benefit lands or tenements are held by an
other. The latter, before the statute of uses, 
was called the "feoffee to use," and held the 
nominal or legal title. 

-Charitable use. S ee Oharitable. 

-Contingent use. A use limited to take effect 
upon the happening of some future contin
gent event ; as where hinds are conveyed to 
the use of A.. and B., after a marriage shall 
be had between them. 2 Bl. Comm. 334 ; 
Haywood v. Shreve, 44. N. J. Law, 94 ; Jemi
son v. Blowers, 5 Barb. (N. Y.) 692. 

-Executed use. The first use in a convey
ance upon which the statute of uses: operates 
by bringing the possession to it, the combina
tion of which, i. e., the use and the posses
sion, form the legal estate, and thus the stat
ute is said to execute the use. Wharton. 

-Executory uses. These are springing uses, 
which confer a legal title answering to an 
executory devise ; as when a limitation to the! 
use of A. in fee is defeasible by a limitation 
to the use of B., to arise at a future period, 
or on a given event. 

-Feoffee to uses. A person to whom (before 
the statute of uses) land was conveyed "for 
the use" of a third person. He :held the nom
inal or legal title, while the third person, 
called the "cestui ·que use," was entitled to 
the beneficial enjoyment of the estate. 

-Offioial use. An active use before the stat
ute of uses, which imposed some duty on the 
legal owner or feoffee to uses ; as a convey
ance to A. with directions for him to sell the 
estate and distribute the proceeds among B., 
C., and D. To enable A. to perform this duty, 
he had the legal possession of the estate to 
be sold. Wharton. 
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-Passive use. A permissive use. (q. 't'.) 

-perm issive use. A. passive use which was 
resorted to before the statute of uses, in or
der to avoid a harsh law ; as that of mort
main or a feudal forfeiture. It was a mere 
invention in order to evade the law by se
crecy ; as a conveyance to A. to the use of B. 
A. simply held the possession, and B. enjoyed 
the profits of the estate. Wharton. 

-Result ing use. A use' raised by equity for 
the benefit of a feoffor who has made a vol
untary conveyance to uses without any dec
laration of the use. 2 Washb. Real Prop. 100. 
A resulting use arises where the legal seisin 
is transferred, and no use is expressly de
clared, nor any consideration or evidence of 
intent to direct the use. The use then re
mains in the original grantor, for it cannot 
be supposed that the estate \vas intended to 
be given away, and the statute immediately 
transfers the legal estate to such resulting 
use. Wharton. 

-Sec'ondary use. A use limited to take effect 
in derogation of a preceding estate, other
wise called a "shifting use," as a conveyance' 
to the use of A. and his heirs, with a proviso 
that, when B. returns from India, then to' the 
use of C. and his heirs. 1 Steph. Comm. 546. 

-Shifti ng  use. A use which is so limited that 
it will be made to shift or. transfer itself. 
fi:om Qne beneficiary to another, uPQn the oc
currence of a certain event after its creation. 
FQr example, an estate is limited ,to the use of 
A. and his heirs, provided that, upon the re
turn of B. from Rome, it shall be to the use 
of O. and his heirs ; this is a shifting use, 
which transfers itself to C. when the event 
happens. 1 Steph. Oomm. 503 ; 2 Bl. Comm. 
335. These shifting uses are common in all 
settlements ; and, in marriage settlements, 
the first use is always to' the Qwner in fee till 
the marriage, and then to other uses. The fee 
remains with the owner until the marriage, 
and then it  shifts as uses arise. 4 Kent, 
Comm. 297. 

-Springing use. A use limited to arise on a 
future event where no preceding use is lim
ited, an

'
d which dQes not take effect in dero

gation of any other interest than tJhat which 
results to' the grantor, or remains in him in 
the mean time. 2 Washb. Real Prop. 281 ; 
Smith v. BrissQn, 90 N. G. 288. 

-Statute of uses. An English statute enact
ed . in 1536, (27 Hen. VIII, c. 10,) directed 
against the practice of creating uses in lands, 
and which converted the purely equitable 
title of persons entitled to a use into a legal 
title or absolute ownership with right of pos
session. The statute is said to' "execute the 
use," that is, it abolishes the intervening es
tate of the feoffee to' uses, and makes tI e 
beneficial interest of the cestui que U8e an ab
solute legal title. See Ohio & CQIQrado 
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Smelting & Refining Co. v. Barr, 58 Colo. 116, 
144 P. 552" 554. 

-Superstitious uses. See tl�at title. 

-Use and occu pation.  This is the name of an 
action, being a variety of assumpsit, to be 
maintained by a landlord against one who has 
had the occupation and enjoyment of an es
tate, under a contract to pay therefor, express 
or implied, but not under such a lease as 
would support an action specifically for rent. 
Thackray v. Ritz, 223 N. Y. S. 668, 669, 130 
Misc. 403. 

-Use p laintiff. One for whose use (benefit) 
an action is brought in the name of another. 
Thus, where the assignee of a chose in action 
is not allowed to sue in his own name, the ac
tion would be entitled "A. B. (the assignor) 
for the Use of C. D. (the assig1.1ee) against E. 
F." In this case, C. D. is called the "use plain
tiff." 

U SEE. A person for whose use a suit is 
brought ; otherwise termed the "use plain
tiff." 

USEFU L. The term "useful," as used in the 
patent law, when applied to a machine, means 
that the machine will accomplish its purpose 
practically when applied in industry. Besser 
v. Merrilat Culvert Core 00. (C. C. A.) 243 F. 
611. 

By "useful" is meant such an invention as may 
be applied to some beneficial use in society, in con
tradistinction to an invention which is  injurious to 
the morals, the health, or the good order of society. 
Bedford v. Hunt, 1 Mason, 302, Fed. Cas. No. 1,217. 

USEF U LN ESS. Capabilities for use. The 
word pertains to the future as well as to the 
past. Chesapeake, O. & S. W. R. Co. v. Dyer 
Go., 87 Tenn. 712, 11 S. VV. 943. 

USER. The actual �xercise or enjoyment of 
any right or property. It is particularly used 
of franchises. 

Ad'verse User 

Such a use of the property under claim of 
right as the owner himself would make, ask
ing no permiSSion, and disregarcling all other 
claims to it, so far as they conflict with this 
use. Blnnchard v. Moulton, 63 M{e. 434 ; 
Murray v. Scribner, 74 Wis. 602, 43 N. W. 
549 ; Ward v. Warren, 82 N. Y. 265 ; Outh
waite v. Foote, 240 Mich. 327, 215 N. W. 331, 
332 ; Thorworth v. Scheets, 269 Ill. 573, 110 
N. E. 42, 45 ; Cummins v. Dumas, 147 Miss. 
215, 113 So. 332, 334. 

USER DE ACT I ON. L. Fr. In old practice. 
The pursuing or bringing an action. Cowell. 

USH ER. This word is said to be derived 
from "huissier," and is the name of a subor
dinate officer in some English courts of law. 
Archb. Pro 25. 

USUCAPIO 

USH ER O F  TH E BLACK ROD. The gentle
man usher of the black rod is an officer of the 
house of lords appointed by letters patent 
from the crown. His duties are, by himself 
or deputy, to desire the attendance of the com
mons in the house of peers when the royal as
sent is given to bills, either by the king in 
person or'by commission, to execute orders for 
the commitment of persons guilty of breach 
of privilege, and also to assist in the introduc
tion of peers when they take the oaths and 
their seats. Brown. 

US,O. In Spanish law. Usage ; that which 
arises from certain things which men say and 
do and practice uninterruptedly for a great 
length of time, witho"ut any hindrance what
ever. Ilas Partidas, pt. 1, tit. 2, 1 .  1. 

USQU E. Lat. Up to ; until. This is a word 
of exclusion, and a release of all demands 
'1M�que ad a certain day does not cover a bond 
made on that day. 2 Mod. 28. 

Usually applied to ownership of property. 
Applied to right to air it has been held that 
ownership extends "usque ad coelum." Ro
mano v. Birmingham Ry. Light & Power Co., 
62 So. 677, 182 Ala.  335. 46 L. R. A. (N. S.) 642, 
Ann. Cas. 1915D, 776. See A Coelo Usque Ad 
Centrum. 

USQU E AD F I LU M  AQUfE, O R  V l fE. Up to 
the middle of the stream or road. 

USUAL. Habitual ; ordinary ; customary ; 
according to usage or custom ; commonly es
tablished, observed, or practised. Such as 
is in common use or occurs in ordinary prae
tice or course of events. See Chicago & A. R. 
Co. v. Hause, 71 Ill. App. 147 ; Kellogg v. 
Curtis, 69 Me; 214, 31 Am. Rep. 273 ; Tescher 
v. Merea, 118 Ind. 586, 21 N. E. 316 ; Trust Co. 
v. Norris, 61 Minn. 256, 63 N. W. 634 ; Com
monwealth v. Weber, 103 A. 348, 349. 259 Pa. 
592 ; Oilmen's Reciprocal Ass'n v. Gilleland 
(Tex. Com. App.) 291 S. W. 197. 199 ; Roberts 
Coal Co. v. Corder Coal Co., 143 Va. 133, 129 
S.  E. 341, 344. 

USUAL COVENANTS. See Covenant. 

U SUAL TER M S. A phrase in the common
law practice, \vhich meant pleading issuably, 
rejoining gratis, and taking short notice of 
trial. When a defendant obtained further 
time to plead, these were the terms usually 
imposed. Wnarton. 

USUAR I US. Lat. In the civil law. One 
who had the mere use of a thing belonging 
to another for the purpose of supplying his 
daily wants ; a usuary. Dig. 7, 8, 10, pr. ; 
Calvin. 

USUCAP I O, or USUCA.PT I O. A term of Ro
man law used to denote a mode of acquisI
tion of property. It corresponds very nearly 
to the term "prescription." But the prescrip
tion of Roman law differed from that of the 
English law, in this :  that no mala fide pos· 
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sessor (i. e., person in possession knowingly 
of the property of another) could, by how
ever long, :a period, acquire title by posses
sion merely. The two essential requisites to 
usucapio were justa causa (i. e., title) and 
bona {ides, (i. e., ignorance.) The term "U8U
capio" is sometimes, but erroneously, writ
ten "usucaptio." Brown. See Pavey v. 
Vance, 56 Ohio St. 162, 46 N. E. 898. 

Usucapio constituta est ut aliqu is l iti um  finis es· 
set. Prescription was instituted tliat there 
might be some end to litigation. Dig. 41, 10, 
5 ;  Broom, Max. 894, note. 

USU F RUCT. In, the civil law. The right of 
enjoying' a thing, the property of which is 
vested in another, and to draw from the same 
all the profit, utility, and advantage which 
it may produce, provided it be without 
altering the substance of the thing. Civ. Code 
La. art. 533. And see Mulford v. Le Franc, 
26 Oa!. 102 ; Cartwright v. Cartwright, 18 
Tex. 628 ; Strausse v. Sheriff, 43 La. Ann. 
501, 9 So. 102. 

I m perfect Usufruct 

An imperfect or quasi usufruct is that 
which is of things which would be useless to 
the usufructuary if he did not consume or ex
pend them or change the substance of them ; 
as, money, grain, liquors. Civ. Code La. art. 
534. 

Perfect Usufruct 

An usufruct in those things which the usu
fructuary can enjoy without changing their 
substance, though their substance may be 
diminished or deterior.ate naturally by time or 
by the use to which they are appTIed, as, a 
house, a pie-ce of land, furniture, and -other 
movable effects. Civ. Code La. art. 534. 

Quasi Usufruct 

In the civil law. Originally the usufruct 
gave no right to the substance of the thing, 
and consequently none to its consumption ; 
hence only an inconsumable thing could be 
the object of it, whether mov,able or inlmova
ble. But in later times the right of usufruet 
was, by analogy, extended to consumable 
things, and therewith arose the distinction 
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m utuatus est, hoc non  est vitiosu m.  Usury is 
a certain benefit which is received for the 
use' of a thing lent. But to have an under
standing [literally, to breathe or whisper,] in 
an incidental way, about some compensation 
to be made at the pleasure of the borrower, 
is not lawful. Branch, Princ. ; 5 Coke, 70b ; 
Glan. lib. 7, c. 16. 

U SU RA MAN I FESTA. Manifest or open usu
ry ; as distinguished from usura velata, veil
ed or concealed usury, which consists III giv
ing a bond for the loan, in the amount of 
which is included the stipulated inte10st. 

USU R A  MA.R I TI MA. Interest taken on bot
tomry or respondentia bonds, which is pro
portioned to the risk, and is not affected by 
the usury laws. 

USURARI U S. In old Englir.h l�w. A usur
er. )j"'leta, lib. 2, c. 52, § 14. 

USU R I OUS. Pertaining to usury ; partaking 
of the nature of usury ; involving usury ; 
tainted with usury ; as, a usurious contract. 

USU R PAT I O. Lat. In the civil law. The 
interruption of a usucaption, by some act on 
the part of the real owner. Calvin. 

USU RP'AT I ON.  
Torts 

The unlawful assumption of the use of 
property which belongs to another ; an inter
ruption or the disturbing a man in his right 
and possession. Tomlins. 

I n  Public Law 

The unlawful seizure or assumption of sov
ereign power ; the assumption of government 
or supreme power by force or illegally, in 
derogation of the constitution and of the 
rights of the lawful ruler. 

USURPAT I ON O F  ADVOWSON. An injury 
which consists in the absolute ouster or dis
possession of the patron from the advowson or 
right of presentation, and which happens 
when a stranger who has no right presents a 
clerk, and the latter is thereupon admitted 
and instituted. Brown. 

hetweep true and q1tasi usufructs. See Mack- USURPAT I ON O F  F RA.NCH ISE O R  O F. 
eld. Rom. Law, § 307 ; Civ. Code La. art. 534. F I C E. The unjustly intruding upon or exer-

USUFRUCTUARY. In the civil law. One 
cising any office, franchise, or liberty belong-
ing to another 

.
. who has the usufruct or right of enjoying 

anything in which he has no property, Cart� 
wright v. Cartwright, 18 Tex. 628. 

USU FRU I T. In French law. The same as 
the' u8ufruct of the English and Roman law. 

USURPED POWER. In insurance. An inva
sion from abroad, or an internal rebellion, 
where armies are drawn up against each oth
er, when the laws are silent, and when the 
firing of towns becomes unavoidable. These 
words cannot mean the power of a common 
'mob. 2 Marsh. Ins. 791. 

USU RA. Lat. In tb,e, (!ivil law. Money giv
. en for the use of money ;', . interest; Common
ly used in the plural, "U8Urre." Dig. 22, i. 

USURPER. One .who assumes , the right ' of 
'Usura est cOm modu m cerium quod propter usum government by force, contr:;try to and in" vio- , 
rei mutu

'
atm reclpitu r. Sed· secundar"io spirare lation of the . ;constitu�-Q�\ pf . the country:. 

'de :aliqua ' retributione�; ad,jvoluritatem ejus . qui Toul, Droit. Oiv. n. 32. , . 
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One whO' intrudes himself into an O'ffice 
which is vacant, and O'usts the incumbent 
without any color of title. whatever ; his acts 
are void in every respect ; McCraw v. Wil
liams, 33 Grat. (Va.) 513 ; Hooper v. Goodwin, 
48 Me. 80. 

(moZestu8.) The' usuarius could not have a ' 
friend to' share the produce. It waS scarce
ly permitted to' him (Justinian says) to have 
even his wife with him on t)le land ; and he 
could not let or sell, the right being strictly 
personal to himself. Brown. 

USU RY. USUS B E LL I C I .  ' Lat. In international law. 
I n  O ld English Law Warlike uses or o'bjects. It is the tt8U8 bel-

Interest of money ; increase for the loan lioi which determine an article to be contra

of money ; a reward for the use of money. 2 band. 1 Kent, Comm. 141. 

Bl. Comm. 454. The taking of any compensa- Usus est dom in i um fiduciarium.  Bac. St. Uses. 
tion whatever for the use of money. Mar- Use is a fiduciary dominion. 
shall v. Beeler, 104 Kan. 32, 178 P. 245, 246. 

I n  Modern Law 

Unlawful interest ; a premium or compen
sation paid or stipulated to be paid for the use 
of money borrowed or returned, beyond the 
rate of interest established by h'iw. Carter v. 

, Hook, 116 Va. 812, 83 S. E. 386, 389. An un
conscionable or exorbitant rate or amount of 
interest. Grossman v. Calonia Land & Im
provement Co., 103 N. J. Law, �8, 134 A. 740, 
742. 

A profit greater than the lawful rate , of interest, 
intentionally exacted as a bonus, for the forbearance 
of an existing indebtedness or a loan of money, 
imposed upon the necessities of the borrower in a 
transaction where the money is to be returned at 
all events. Monk v. Goldstein, 172 N. C. 516, 9� S. E.  
519, 520. 

"Usury" can attach only to a loan of money or to 
the forbearance of a debt. Commercial Credit CO. 
V. Tarwater, 215 Ala. 123, 110 So. 39, 40, 48 A. L. R. 
1437. 

An unlawfUl contract upon the loan of 
money, to receive the same again with exorbi
tant increase. 4 BI. Comm. 156. 

The rese·rving and taking, or contracting to 
reserve and take, either directly or by in
direction, a greater sum for the use of money 
than the lawful interest. Code Ga. 1882, § 
2051 (Civ. Code 1910, § 3427). See HenrY v. 
Bank of Salina, 5 Hill. (N. Y.) 528 ; Parham 
v. Pulliam, 5 Cold. (Tenn.) 501 ; New England 
Mortg. Sec. Co. v. Gay (C. C.) 33 F. 640 ; Lee 
v. Peckham, 17 Wis. 386 ; Rosenstein v. Fox, 
150 N. Y. 354, 44 N. E. 1027 ; MacRackan v. 
Bank, 164 N. C. 24, 80 S. E. 184, 49 L. R. A. 
(N. S.) 1043 ; Midland Savings & Loan Co. v. 
Tuohy, 69 Old. 270, 170 P. 244, 246 ; Williams 
v. American Exchange Bank, 222 Mo. App. 
483, 280 S. W. 720, 723 ; Stuart v. Durland, 
115 Neb. 211, 212 N. W. 31, 32, 53 A. L. R. 
739 ; In re Elmore Cotton ' Mills (D. C.) 217 
F. 810, 814. 

U sury is odious in l aw. 

USUS. Lat. In Roman law. A precarious 
enjoyment of land, corresponding with the 
right of habitatio of houses, and being closely 
analogous to the tenancy at sufferance or at 
will of English law. The uStlarius (i. e., ten
ant by usus) could only hold on so long as the 
owner found hini convenient, and had to gO' 
so soon as ever he was in the owner's way, 

Usus et status sive p.osse,ssio potiu s  differunt 
secu ndum rationem fori ,  quam secundum ra
tionom rei. Bac. St. Uses. Use and estate, or 
possession, differ more in the rule of the court 
than in the rule of the matter. 

USUS F R U CTUS. Lat. In Roman law. 
Usufruct ; usufructuary right O'r possession. 
The temporary right of using a thing, with
out having the ultimate property, or full do
minion, of the substance. 2 TIL Comm. 327. 

UT C U RRERE SO LEBAT. Lat. As it was 
wont to run ; ap:>lied to a water-cou;'se. 

UT D E  F EODO.  L. Lat. As of fee. 

UT H OS P ITES. L,at. As guests. 1 SaIl{. 
25, pI. 10. 

Ut pama ad paucos, metus ad o mnes perveniat. 
That the punishment may reach a few, hut 
the :(ear of it affect all. A maxim in crim
inal law, expressive of one of the principal 
objects of human punishment. ' 4  Inst. 6 ;  4 
BI. Comm. 11. 

Ut res m agis valeat quam pereat. That the 
thing may rather have effect than be destroy
ed. Saltonstall v. Sanders, 11 Allen (Mass.) 
45·5 ; Simonds v. Walker, 100 Mass. 113 ; Na
tional Pemberton Bank v. Lougee, 108 Mass. 
373, 11 Am. Rep. 3u7. 

Ut su m m re  potestatis regis est posse quantu m 
vem, sic m acn itudin is  est velie quantu m possit. 
3 Inst. 23'0. As the highest power of a king 
is to be' able to do all he wishes, so the highest 
greatness of him is to wish all he is able to 

,do. 

UT A'S. 11\ old Englif'lh practice. Octave ; the 
octave ; the eighth day following any term 
or feast. Cowell. 

UTENS I L. A much broader term than "tool," 
though it may be applicable to many imple
ments designated tools in common parlance. 
�lurphy v. Continental Ins. Co., 178 Iowa, 375, 
157 N. W. 855, 857, L. R. A. 1917B, 9-34. 

UTER'I N E. Born of the same mother. A 
uterine brother or sister is one born of the 
same mother, but by, a different father. 

UTERO-GESTAT I O N .  Pregnancy. 
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UTERQUE. Lat. Both ; each. "The jus
tices, being in doubt as to the meaning of 
this word in an indictment, demanded the 
OpInIOnS of graJllmarians, who delivered 
their opinions that this word doth aptly 'sig
nify one of them." 1 Leon. 241. 

UTFANGTH E F, or UTFAN GEN·ET H EF. In 
Saxon and old English law. The privilege of 
a lord of a manor to judge and punish a thief 
dwelling out of his liberty, and committing 
theft without , the same, if he were caught 
within the lord's jurisdiction. Cowell. 

The right of the lord of a manor to hang a 
thief caught with the stolen goods, whether 
or not the capture was made on the manor. 
1 Holdsw. Hist. E. L. 11. See Infangenthef. 

U T I .  Lat. In the civil law. To use. Strict
ly, to use for necessary purposes ; as distin
guished from "frui," to enjoy. Heinecc. 
Elem. lib. 2, tit. 4, § 415. 

U T I  F R U I .  Lat. In the civil law. To have 
the full use and enjoyment of a thing, with
out damage to its substance. Calvin. 

U T I  PQSS I DET I S. Lat. 

I n the Civil Law 

A species of interdict for the pUl'lpose of 
retaining possession of a thing, granted to one 
who, at the time of cont£sting suit, was in 
possession of an immovable thing, in order 
that he might be declared the legal possessor. 
Hallifax, Civil Law, b. 3, c. 6, no. 8. See 
Utrubi. 

I n I n ternational Law 

A phrase u
'
sed to signify that the parties 

to a treaty are to retain posS'ession of what 
they have acquired by force during the war. 
Wheat. Int. Law, 627. 

A treaty which terminates a war may adopt this 
principle or that of the status quo ante bellum, or 
a combination of the two. In default of any treaty 
stipulation, the former doctrine prevails. Guillermo 
Alvarez y Sanches v. U. S., 42 ct. Cl. 458. 

U T I  ROGAS. Lat. In Roman law. The 
form of words by whiCh a vote in favor of 
a proposed law was orally expressed. Uti 
roga8, v010 vel j'ltbeo, as you ask, I will or 
order ; I vote as you propose ; I am for the 
law. The letters "U. R." on a ballot ex
pressed the same sentiment. Ada.ms, Roin. 
Ant. 98, 100. 

Utile per inu�i le non vitiatur. The useful is 
not vitiated by the useless. Surplusage does 
not spoil the remaining part if that is good in 
itself. Dyer, 39'2 ; Broom, Max. (3,27 ; 2 
Wheat. 221, 4 L. Ed. 224 ; 2 Sergo '& R. (Pa.) 
298 ; 6 Mass. 300 ; 12 Mas'S. 438. 

UT I L I DAD. Span. In Spanish law. The 
profit of a thing. White, New Recop. b: 2, 
tit. 2, c. 1. 
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1ttiZis, an equitable action. Calvin. Dies 
1tti lis , an available day. 

UT I LI TY, ' In patent law. The absence of 
frivolity and mischievousness, and utility for 
some beneficial purpose. Rob. Pat. § 339. 
But there is no utility if the invention can be 
used only to commit a fraud with ; Klein V. 
Russell, 19 'Vall. 433, 22 L. Ed. 116 ; or for 
some immoral purpose ; Dowell V. Lewis, 1 
Mason, 182, }j'ed. Cas. No. 8,568 ; or can ibe 
used only for gambling purposes in saloons ; 
Schultze V. Holtz (C. C.) 82 Fed. 4408 ; or if 
the invention is dangerous in its use ; Mitch
ell V. Tilghman, 19 'Vall. 287, 22 L. Ed. 125. 

The "utility" which an infringing defendant is 
estopped to deny means sufficient practical utility 
to make a device useful in the sense of the patent 
statute. The estoppel does not forbid him to deny 
that there is any useful function, or new result 
serving to give inventive character to the slight 
step which a patentee has taken in differentiation 
from prior art. Sandy MacGregor Co. v. Vaco Grip 
Co. ( C. C. A.) 2 F. (2d) 655, 656. 

UTLAGATU'S, or UT LAGAT UM. In old Eng
lish law. An outlawed person ; an outlaw. 

Utlagatus est quasi extra le,gem positus .  Caput 
gerit l up inum.  7 Coke, 14. An outlaw is, as 
it were, put olit of the protection of the law. 
He bears the head of a wolf. 

Utlagatus pro contu macia eol fuga" non  pro'pter 
hoc convictus est de  facto princi pali. Fleta. 
One who is outlawed for contumacy and 
flight is not on that account convicted of the 
principal fact. 

UTLAGE. L. Fr. An outlaw. Britt. C. 12. 

UTLESSE. An escape of a felon out of 
prison. 

UTMOST CARE. Substantially synonymous 
with "highest care." Brogan V. Union Trac
tion Co., 76 W. Va:. 698, 86 S. E. 753, 756. 

It is the duty of a common carrier to use the ut
most care, skill, and diligence to transport its pas
sengers, which means the care, skill, and diligence 
that a cautious man in similar employment would 
use. Link v. Atlantic Coast Line R. Co. (Mo. App.) 
233 S. W. 834, 837. 

UTMOST RES I STANCE. This term, under 
the rule that to constitute rape there must 
be utmost resistance 'by the woman, is a rela
tive rather than a positive term. What 
would be "utmost resistance" on the part of 
a weak and nerYous person, with a tempera
ment easily frightened, mig'ht be the veriest 
sham 011 the part of a robust person in good 
health. whose nerves and courage are normal. 
McLain v. State, 159 Wis. 2()4, 149 N. W. 771, 
772. 

UTRUBI .  
I n  the Civil Law 

UTI LIS. Lat. In the civil law. Useful ; The name of a species of interdict for re-
beneficial ; equita,ble ; available. Actio taining a thing, granted for the purpose of 
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protecting the possession of a movable thing, 

as the uti p08sidetis was granted for an im

mova-ble. lnst. 4, 15, 4 ;  Mackeld. Rom. Law, 
§ 260. 

I n  Scotch Law 

An interdict as to movables, by which the 
c'Olorable posseS'sion 'Of a bona fide holder is 
continued until the final settlement of a con
tested right ; c'Orresponding to uti possidetis 
a'S to heritable prQ,perty. Bell. 

UTRUMQUE NOSTRUM.  BQth 'Of us. 
Words used formerly in bonds. 

UTTER, v. To put or send (as a forged 
check) into circulation ; Smith v. Common
wealth, 151 Ky. 517, 152 S. W. 574, 575 ; t'O 
publish or put forth ; BarrQn v. State, 12 Ga. 
App. 342, 77 S. E: 214, 215 ; Valley Dry Goods 
Co. v. Buford, 114 Miss. 414, 75 So. 25,2, 254 ; 
t'O offer ; BiS'h. Cr. L. § 007. TQ utter and 
publi'Sh an instrument, as a counterfeit note, 
is  t'O declare or assert, directly or indirectly, 
by words or actions, that it is good ; utter
ing it is a declaration that it is good, with 
an intention 'Or offer to pass it. Whart. Crim. 
r.aw, § 703 ; Pe'Ople v. Bradford, 84 Cal. App. 
707, 25.8 P. 660, 662 ; Com. v. Searle, 2 Binn. 
(Pa.) 338, 4 Am. Dec. 446. 

UXOBICIDE 

tract. Moody v. Moody, 118 Me. 454, 108 A. 
849. 

UTTER BAR. In English ' law. The ibar at 
which those 'barristers, usually juni'Or men, 
practice who have not yet been raised to the 
dignity of king's counsel. These junior bar
risters are said to plead without the bar ; 
while thoS'e of the higher rank are admitted 
to seats within the bar, and address the court 
'Or a jury fr'Om a place reserved for them, and 
divided 'off · by a bar. , Brown. Also called 
"outer bar." 

UTTER BARR ISTER. In English law; 
Those barri'Sters who plead without the bar, 
and are distinguished from benchers, 'Or thQse 
who have fbeen readers, and who are allowed 
t'O plead within the, bar, as the king's counsel 
are. Cowell. See Outer Bar. 

UXOR. Lat. In the civil law. A wife ; a 
woman lawfully married. 

Et Uxor 

And his wife. A term used in indexing, ab
stracting, and describing -conveyances made 
by a man and hi's wife as grantors, or t'O a 
man and his wife as grantees. Often abbrevi
ated "et WlJ." Thus, "J'Ohn Doe et uaJ. t'O Rich
ard Roe." 

To utter, as used in a statute against forgery and J u re Uxo,ris 
counterfeiting, means to offer, whether accepted or In right of his wife. A term used of a hus-
not, a forged i�strument, with the representation, . band who jQins in a deed, is  seised of an es
by words or actions, that the same is genuine. See tate, brings' a suit, etc., in the right or on the 
State v. Horner, 48 Mo. 522 ; People v. Rathbun, 21 

behalf of his wife. 3 Bl. Comm. 210. 
Wend. (N. Y.) 521 ; Lindsey v. State, 38 Ohio St . .  
511 ; State v. Calkins, 73 Iowa, 128, 34 N. W. 777 ; 
People v. Caton, 25 Mich. 392 ; Commonwealth v. 
Fenwick, 177 Ky. 685, 198 S. W. 32, 34, L. R. A. 1918B, 
1189 ; 2 Bish. Cr. L. § 605. 

"Uttering" or "publishing" a check consists in 
presenting it for payment, and the act is then done 
although no money may be obtained. State v. Hobl, 
108 Kan. 261, 194 P. 921, 924. 

Uxor et fil ius sunt  nomina naturre. Wife and 
son are names of nature. 4 Bac. W'Orks, 350. 

Uxor nOln est sui  j uris, sed sub potestate viri. 
A wife is not her own mistress, but is under 
the P'Ower of her 'husband. 3 lnst. 108. 

Uxor sequ itur do,micil iu m viri. A wife foll'OWS 
the domicile 'Of her husband. Tray. Lat. 

UTTER, adj. Entire ; complete ; absolute ; Max. 006. total. In a statute making utter desertiQn 
for three years a ground for divorce, it 'sug- UXO R IC I DE. The killing of a wife !by her 
gests an abnegation of all the duties and ob- husband ; one wh'O murders hi's wife. NQt a 
ligations resulting from the marriage con- technical term of the law. 

BL.LAw DIOT: (3n En.)-113 
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v 
V. As an abbreviation, this letter may stand 
for "Victoria," "volume," or "verb ;" also 
"vide" (see) and "voce" (word). 

It is also a common abbreviation of "ver-
8US," in the titles of causes, and reported 
cases. 

, V. C. An abbreviation for ",vice-Chancellor." 

V. C. C. An abbreviation for "vice-chancel
lor's court." 

V. E. An ahbreviation for "venditioni ex
ponas," (q. 'V.) 

v. G. An abbreviation for "verbi gratia," for 
the sake of example. 

VACANCY. A place which is empty. An 
unoccupied or unfilled post, position, or office. 
Wallace v. Payne, 197 Oal. 539, 241 P. 879, 
883. An existing office, etc., without an in
cumbent. State v. Board of Election Oom'rs 
of Oity of Tipton, 196 Ind. 472, 149- N. E. 69', 
71. The ,state of being destitute of an in
cumbent, or a proper or legally qualified of
ficer. . Ashcroft v. Goodman, 139 Tenn. 625, 
202 S. W. 939. The term is principally ap
plied to an interruption in the incumbency 
of an office, or to cases where the office is 
not occupied by one who has a legal right to 
hold it and to exercise the rights and perform. 
the duties pertaining thereto. Frantz v. Dav
is, 144 Va. 320, 131 S. E. 784, 785 ; Clark v. 
Wonnacott, 30 Idaho, 98, 162 P. 1074, 1075. 

The term applies not only to an interregnum in an 
existing office, but it aptly and fitly describes the 
condition of an office when it is first created, and 
has been filled by no incumbent. Walsh v. Comm" 
89 Pa. 426, 33 Am. Rep. 771. And see Collins v. State, 
8 Ind. 350 ; People v. Opel, 188 Ill. 194, 58 N. E. 99£ ; 
Gormley v. Taylor, 44 Ga. 76. See also, however, 
Delehanty v. Britt, 163 App. Div. 736, 149 N. Y. S. 
97, 98. 

The word "vacancy," when applied to official posi
tions, means, in its ordinary and popular sense, 
that an office is unoccupied, and that there is no 
incumbent who has a lawful right to continue therein 
until the happening of a future event, though the 
word is sometimes used with reference to an office 
temporarily filled. Futrell v. Oldham, 107 Ark. 386, 
155 S. W. 502, 504, Ann. Cas. 1915A, 571; State v. 
CaUlk, 3 W. W. Harr. ( D el.) 344, 138 A. 354, 357. 

The word "vacancy, " in its literal and precise 
sense, means a place that is empty or unoccupied, 
but, as applied to the expiration of a term of office, 
it is ordinarily given a more liberal" figurative 
meaning conforming to the intention of the lawmak
er and the purpose to be accomplished. . According 
to the latter meaning, the expiration of the term of 
office creates a vacancy, though the incumbent is 
willing to continue performing the duties of the 
office. State v. Young, 137 La. 102, 68 So. 241, 247 ; 
People v. Brundage, 296 Ill. 197, 129 N. E. 500, 502. 

VACANT. Empty; 'unoccupied; as, "va
cant" office. Shaffner v. Shaw, 191 Iowa, 
1047, 180 N. W. 853, 854. Without an in
cumbent. Conger v. Roy, 151 Tenn. 30, 267 
S. W. 122, 124; State v. Rogge, 80 Mont. 1, 
257 P. 1029, 1032. Unoccupied by a legally 

qualified incumbent who has a right to ex
ercise the functions (of an office, etc.). Board 
of Education of Newark v. Civil Service Oom
mission of New Jersey, 98 N. J. Law, 417, 
119 A. 875, 877; Oason v. Harn, 161 Ga. 366, 
131 S. E. 88, 89'; Barrett v. Duff, 114 Kan. 
220, 217 P. 918, 924. 

Deprived of cont�nts ; empty. Southern 
Nat. Ins. 00. v. Oobb (Tex. Oiv. App.) 180 S. 
'V. 155, 156. Unoccupied ; as, a "vacant" 
house. Oovey v. National Union Fire Ins. 
Go. of Pittsburgh, 31 Oal. App. 579, 161 P. 
35, 38. 

As used in fire insurance policies, which common
ly provide that the policies shall be void if the 
premises become vacant or unoccupied, the terms 
"vacant" and "unoccupied" are not synonymous. 
"Vacant" may be construed to mean empty of all 
furniture, and household articles, while "unoccupied" 
means, not used as a dwelling by human beings. 
Russell v. Granite State Fire Ins. Co., 121 Me, 248, 
116 A. 554, 556 ;  Parmeter v. Williamsburgh City Fire 
Ins. Co., 48 N. D. 530, 185 N. W. 810, 811 ; Herrman 
V. Ins. Co., 81 N. Y. 184, 37 Am. Rep. 488. Yet a 
dwelling house may be vacant although it may lie 
far from being empty of everything but air. Robin
son v. Mennonite Mut. Fire Ins. Co., 91 Kan. 850, 
139 P. 420, 422. 

Absolutely free, unclaimed, and unoccu
pied ; as, "vacant" land. Donley v. Van 
Horn, 49 Oal. App. 383, 193 P. 514, 516. See, 
also, War Fork Land Co. v. Llewellyn, 199 
Ky. 607, 251 S. W. 663, 665. But land which 
is partially cultivated may still be "vacant 
land" within the meaning of a statute. Di 
Legge v. Peper, 148 Md. 268, 129 A. 29,2, 293. 

As to vacant "Possession" and "Succes
sion," see those titles. 

VACANT IA BONA. Lat. In the civil law. 
Goods without an owner, or in which no one 
claims a property ; escheated goods. Inst. 2, 
6, 4 ;  1 Bl. Oomm. 29'8. 

VACATE. To annul ; to set aside ; to cancel 
or rescind ; to render an act void ; as, to 
vacate an entry of record, or a judgment: 
With reference to the effect of an appeal on 
a 'judgment or decree, it is not synonymous 
with "suspend." Stewart v. O'Neal (C. O. 
A.) 237 F. 897, 903. 

To put an end to ; as, to vacate a street. 
McOarl v. Olarke County, 167 Iowa, 14, 148 
N. W. 1015, 1017. 

To move out ; to make vacant or empty; 
to leave ; especially, to surrender posseSSion 
by removal ; to cease from occupancy. Ruble 
v. Ruble (Tex. Oiv. App.) 264 S. W. 10.18, 
1020; Polich v. Severson, 68 Mont. 225, 216 
P. 785, 787. 

VACAT IO. Lat. In the civil law. Exemp
tion; immunity; privilege; dispensation; 
exemption fro:pl the burden of office. Oalvin. 

VACAT I ON. The act or result of vacating. 
An intermission of procedure; a stated in
terval in the round of the duties of one's em-

BL.LAW DICT.(3D ED.) 
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ployment; �ettlekl:J.mp v. Watkins, 70 Mont. 
a91, 225 P. 1003, 1006. It is not a termina
tion of the relation of master and servant. 
Gutzwiller v. American Tobacco 00., 97 vt. 
281, 122 A. 586, 588. In· schools, there are 
customary vacations at Christmas, Easter, 
and during the summer. Duffey v. School 
Committee @f Town of Hopkinton, 236 Mass. 
5, 127 N. E. 540. ' , ' 

That period of time between the . end of 
one term of court and the beginning of anoth
er. O'Neal v. State, 35 Ga. App. 665, 134 S. 
E. 332, 333; Peterson v. Beals, 102 Or. 245, 
201 P. 727; 728 ; Trower v. Mudd (Mo. App.) 
242 S. W. 993, 994 ; Saund v. Saund, 100 vt. 
387, 138 A. 867, 869 ; Ex parte Earman, 85 
Fla. 29'7, 95 So. 755, 761, 31 A. L. R. 1226 ; 

Union Motor Car Co. v. Cartledge, 133 Miss. 
318, 97 So. 801, 803 ; Unbeha-hn v. Fader, 319 

Ill. 250, 149 N. E. 773, 774 ; Von Schmidt v. 
Widber, 99 Cal. 511, 34 P. 109; Conkling 
v. Ridgely, 112 IlL 36, 1 N. E. 261 , 54 Am. 
Rep. 204 ; Brayman v. Whitcomb, 134 Mass. 
525. 

Sometimes, any time when the court is not 
in session. St. Louis, I. M. & S. Ry. Co. v. 
Ingram, 118 Ark. 377, 176 S. W. 692, 693. 

In a. statute providing that issues of law may be 
tried by the circuit court in vacation, the word 
"vacation" includes any period during which court 
might legally have been held, which period elapses ' 
between one day's session of court and another day's 
session, even though both be days of the same term. 
State v. Denis, 40 S. D. 219, 167 N. W. 151, '152. 

I n  Ecclesiastical Law 

VACUUM. Praetieally synonymous with sue." 
iion, although suction may be the resulto! 
vacuum. Pennsylvania Rubber Co. v. Dread
naught Tire & Rubber Co. (D. O. ) 225 F. 138, 
141. 

VACUUS. Lat. In the civil law. Empty; 
void; vacant; unocc'upied. Calvin. 

VADES. Lat. In the civil law. Pledges; 
sureties; bail; security for the appearance. 
of a defendant or accused person in court:. 
Calvin. 

VAD IARE DUELLUM. L. Lat. In old Eng
lish law. To wage or gage the dueZlum; to 
wage battel; to give ,pledges mutually for en
gaging in the trial by combat.' , 

VAD I MO N IUM. Lat. In Roman law. Bail 
or security; the giving of bail for appearance 
in court; a recognizance. Calvin. An an
cient form of suretyship. Hunter, Rom. L. 
526. 

VAD I UM. Lat. A pledge; security ,by pledge 
of property. Doggs v� Bernard, 2 Ld. Raym. 
913. 

VAD IUM M ORTUUM. A mortgage or dead 
pledge; a security given by the borrower' of 
a sum of money, by which he grants to the 
lender an estate in fee, on condition that, if 
the money be not repaid at the time appoint
ed, the estate so put in pledge shall continue 
to the lender as dead or gone from the mort
gagor. 2 Bl. Comm. 157. 

Vacation signifies that a church or benefice VAD IUM PONERE. To take bail for the ap
is vacant; e. fl·, on the death or resignation pearance of a' person in a court of justice. 
of the incumbent, until his successor is ap- Tomlins. . 
pointed. 2 Inst. 359 ; Phillim. Ecc. Law, 495. 

VACATI ON BAR R I STER. See Barrister. VAD I UM V I VUM. A species of-security by 
which the borrower of a sum of money made 

VACATUR. Lat. Let it be vacated. 
practice, a rule or order by which a proceed
ing is vacated; a vacating. 

In over his estate to the lender until he had re
ceived that sum out of the issues and profits 
of the land. It was so called because neither 
the money nor the lands were lost, and wer'" 
not left in dead pledge, but this was a livin� 
pledge, for the profits of the land were con
stantly paying off the debt. Litt. § 206; 1 
Pow. Mortg. 3; Termes de la Ley; Spect v, 
Spect, 88 Cal. 437, 26 P. 203, 13 L. R. A. 137, 
22 Am. St. Rep. 314; O'Neill v. Gray, 39 Hun 
(N. Y.) 566 ; Kortright v. Cady, 21 N. Y. 344, 
78 Am. Dec. 145. 

VACATURA. An avoidance of an ecclesiasti
cal benefice. Cowell. 
VACCAR IA. In old English law. A dairy
house. Co. Litt. 5b. 

VAC C I NAT I ON.  Inoculation with vaccine 
or the virus of cowpox as a preventive 
against the &mallpox; frequently made com
pulsory by statute. See Daniel v. Putnam 
County, 113 Ga. 570, 38 S. E. 980, 54 L. R. 
A. 292; Jacobson v. Massachusetts, 197 U. S. 
11, 25 S. ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 
765 ; Zucht v. King (Tex. Civ. App.) 225 S. 
W. 267, cert dism 42 S. Ct. 53, 257 U. S. 650, 
66 L. Ed. 416. 

VACUA POSSESSIO.  Lat. The vacant pos
session, i. e., free and unburdened possession, 
which (e. U.) a vendor had and has to give to 
a purchaser of lands. 
VACUITY. Emptiness; vacancy; want of 
reality; nihility. McQueen v. Abbe, 99 W. 
Va. 650, 130 S. E. 261, 262. 

VAD LET. In old English law. The king's 
eldest son; hence the valet or knave follows 
the king and queen in a pack of cards. Bar. 
Ohs. st. 344. 

VADUM. In old records, a ford, or wading 
,place. Cowell. 

VAGABO N D .  -One that wanders about, and 
has no certain dwelling; an idle fellow. Ja
cob. Not synonymous with vagrant. J ohn
son v. State, 28 Tex. App. 562, 13 S. W. 1005. 
See Vagrant. Under an Illinois statute, an 
idle and dissolute person is not a "vagabo�d" 
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unless he goes about begging. People v. Klein, well as to a prostitute, a tin-horn gambler, a 
292 Ill. 420, 127 N. E. 72, 75. beggar, or a habitual drunkard; Campbell v. 

Vagabond� are described in old English statutes 
as "such as wake on the night and sleep on the 
day, and haunt customable taverns and ale-houses 
and routs about ; and no man wot from whence they 
came, nor whither they go." 4 Bl.  Comm. 169. See 
Forsyth v. Forsyth, 46 N. J. Eq. 400, 19 A. 119; 
Johnson v. State, 28 Tex. App. 562, 13 S. W. 1005. 

Vagabundum nuncupamus eum qu i  nul l ibi  dom
icil i um  contraxit babitationis. We call him a 
"vagabond" who has acquired nowhere a dom
icile of residence. :phillim. Dom. 23, note. 
VAGRANCY. At common law, the act of go
ing a1bout from place to place by a person 
without visible means of support, who is idle, 
and who, though able to work for his or· her 
maintenance, refuses to do so, but lives with
out labor or on the charity of others. Ex 
parte Hudgins, 86 W. Va. 526, 103 S. E. 327, 
328, 9 A. L. R. 1361. Although obtaining a 
livelihood by gambling is not vagrancy or 
vagabondage at common law, it may be de
clared vagrancy and denounced as such by a 
statute or municipal ordinance. Town of 
Marksville v. Brouillette, 142 La. 916, 77 So. 
790, 79,1. See Vagrant. 

State, 31 Ok!. Cr. 39, 237 P. 133, 134. 

Under the statute (Act March 3, 1909, § 1, 35 Stat. 
711 [D. C. Code 1929, T. 6, § 291]), defining vagrants as 
persons leading an idle or immoral life, who have 
no property to support them, and who are able of 
body to work and do not· work, a woman cannot be 
convicted as a vagrant when she has on deposit to 
her credit in a bank $1,000, even though the money 
was the proceeds· of prostitution. Rose v. District 
of Columbia, 51 App. D. C. 222, 277 F. 621. 

VAGRANT ACT. In English law. The stat
ute 5 Geo. IV, C. 83, which is an act for the 
punishment of idle and disorderly persons. 
2 Chit. st. 145. The act of 17 Geo. II divided 
vagrants into idle and disorderly persons; 
rogues and vagabonds; and incorrigible 
rogues. Other statutes were passed as late 
as 32 Geo. III bearing on this subject. See 
Jacob's Law Dict. 8. 'V. Vagrant. 

VAG UE. Uncertain; not susceptible of be
ing understood. 5 B. & C. 583. Vague and 
unsatisfactory testimony is that which is dim 
and shadowy and fails to relieve the mind 
Of the trier of facts from doubt or uncer
tainty. Weliska's Case, 125 Me. 147, 131 A. 
860,861. 

VALE. In Spanish law. A promissory note. 
White, New Recop. b. 3, tit. 7, C. 5, § 3. See 
Govin v. De Miranda, 140 N. Y. 662, 35 N. E. 
628. 

VAGRANT. A wandering, idle person; a 
strolling or sturdy beggar; a person who re
fuses to 'Work, or goes �bout begging; an 
able-bodied married man who has neglected 
and refused to provide support for his fami
ly; State v. Chapplan (Mo. App.) 202 S. W. 
439, 440; one who strolls from place to place; Valeat quantum valere potest. It shall have 
one who has no settled habitation; an incor- effect as far as it can have effect. Cowp. 600; 
Tigible rogue; a vaga'bond. Ex parte Oates, 4 Kent, Comm. 493; Shep. Touch. 87. 
91 Tex. Cr .. R. 79,238 S. W. 930, 931. A gen- VALEC, VALECT, or VADELET. In old eral term, including, in English law, the sev- English law:. A young gentleman; also a eral classes of idle and disorderly persons, 
rogues, and vagabonds, and incorrigible servitor or gentleman of the chamber. Cow-

rogues. 4 S teph. Comm. 308, 309. ell. 

In American law, the term is variously de- VALENT IA. L. Lat. The value or price of 
fined by statute but the ·general meaning is anything. 
that of an able-bodied person having no visi-
ble means of support and who lives idly with- VALESHER IA. In old English law. The 
out seeking work, or who is a professional proving by the kindred of the slain, one on 
beggar, or roams about from place to place the father's side, and another on that of the 
without regular employment or fixed resi- mother, that a man was a Welshman. Whar
dence; and in some states the term also in- ton. See Engleshire. 
cludes those who have a fixed habitation and VALET. Anciently, a name denoting young � pursue a regular calling which is condemn- gentlemen of rank and family, but aftered by the law as immoral, such as gambling wards applied to those of lower degree; now or prostitution. See In re Jordan, 90 Mich. used for a menial servant, more particularly 3, 50 N. W. 1087; In re Aldermen and occupied about the person of his employer. Justices of the Peace, 2 Pars. Eq. Cas. (Pa.) 
464; Roberts v. State, 14 Mo. 145, '55 Am. Cab. Lawy. 800. 

Dec. 97; McLean v. State, 16 Ala. App. 196, VALl D .  Of binding force; legally sufficient 
76 So. 480; James v. State, 37 Ga. App. or efficacious; authoriz,ed by law. Ander-
126,138 S. E. 913, 914; Code Cr. Proc. N. Y. son, L. Dict.; Morrison v. Farmers' & Ti'ad
§ 887, subd. 4, as amended by Laws 1919, c. ' ers' State Bank, 70 Mont. 146, 225 P. 123, 125. 
502. And see the statutes of tlre various oth- Good 'or sufficient in point of law; effica
er states, under which the term may !be so cious; . executed with the proper formalities; 
defined as to apply to a clairvoyant; Stau- incapable of being rightfully overthrown or 
fer v. State, 85 Tex. Cr. R. 1, 209 S. W. 748, set aside; sustainable and effective �n law, 
749; and a seller of liquors; McCrosky v. as..distinguished from that which exists or 
Stat�,17 Ala. A.pp. 523, 87 So. 219t 220; as. took place in fac� or a.ppearanc�, but h8:s, 
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not tlie requisites to enable it to be reco�ized - court from a decree of the register, include 

and enforced by law. Thompson v. Town of only questions of the genuineness of the in

Frostproof, 89 Fla. 92, 103 So. 118; United strument and -the testamentary capacity of 
States v. McCutchen (D. C.) 234 F. 702, 709. the testator, including his freedom from aU 

A deed, will, or other . instrument, which has restraint and .undue influence, and not ques

received all the formalities required by law, tions as to the operation of the will. In re 

is said to be valid. Baum's Estate, 260 Pa. 33, 103 A. 614, 615. 
Meritorious ; as, a 'Va.lid defense. Berring

er v. Stevens; 145 Ark. 293, 225 S. W. 14, 1'5. VALLE,Y. As applied to a mountainous coun
try, lowlands, in contradistinction to moun

VALID REASO N. These words, in a statute tain slopes and ridges. Whaley v. North
providing for the withdrawal of the names of ern Pac. R. Co. (C. C.) 167 F. 664. 
petitioners for a road improvement district_ 
when valid reasons therefor are presented, VALOR BENEF I C I O RUM.  I.J. Lat. The vaf
mean a sound sufficient reason, such as fraud, 
deceit, misrepresentation, duress, etc., a rea
son upon which the petitioner could support 
or justify his change in attitude. The word 
"valid" necessarily possesses an element of 
legal strength and force, and inconsistent po
sitions have no such force. Echols v. Trice, 
130 Ark. 97, 196 S. W. 801, 802. 

VALI DATE. To test the validity of ; to make 
valid; to confirm. Thompson v. Town of 
Frostproof, 89 Fla. 92, 103 So. 118. 

VALI D I TY. Legal sufficiency, in contradis
tinction· to mere regularity. Home Ins. Co. 
of New York v. Gaines, 74 Colo. 62, 218 P. 
907, 908. "An official sale, an order, judg
ment, or decree may be regular,-the' whole 
practice in reference to its entry may be cor
rect,-but still invalid, for reasons going be
hind the regularity of its forms." Sharp
leigh v. Surdam, 1 Flip. 487, Fed. Cas. No. 
12,711. 

VAL I D I TY OF A STATUTE. This phrase, 
within the meaning of a constitutional pro
vision relating to the jurisdiction of the Su
(,reme Court, refers to the power to enact 
the particular statute, and not merely to its 
judicial construction or application. Boeh
ringer v� Yuma County, 15 Ariz. 546, 140 P. 
507, 508. 

VALIDITY OF A TREATY. "The term 'valid
ity,' as applied to treaties, admits of two de
scriptions-necessary

' 
and voluntary. By· the 

former is meant that which results from· the 
treaties having been made by persons author
ized by, and for purposes consistent with, the 
constitution. By voluntary validity is meHnt 
that validity which a treaty, voidable by rea
son of violation by the other party, still con
tinues to retain by the silent acquiescence and 
will of the nation. It is voluntary, because it 
is at the will of the nation to let it remain or 
to extinguish it. The principles which govern 
and decide the necessary validity of a treaty 
are of a judicial nature, while those on 
which its voluntary validity depends are of 
a political nature." 2 Paine 6088, as para· 
phrased in 5 Moore, Int. L. Dig. 183. 

VALI D I TY O'F A WI LL. These words, with
in the meaning of a statute constituting the 
legal basis of a right of appeal to the orphans' 

ue of every ecclesiastical benefice and pre
ferment, according to which the first fruits 
and tenths are collected and paid. It is com
monly called the "king's books," by which 
the clergy are at present rated. 2 Steph. 
Comm. 533 ; Wharton. 

VALOR MA R I TA G I I .  Lat. Value of the 
marriage. The amount forfeited under the 
ancient tenures by a ward to a guardian wh� 
had offered her a marriage without disparage
ment, which she refused. In feudal law, the 
guardian in ,chivalry had the right of ten
dering to his infant ward a sui�able match, 
without "disparagement," (inequality,) which, 
if the infants refused, they forfeited the value 
of the marriage (valor maritagii) to their 
guardian ; that is, so much as a jury would 
assess, or any one would bona /ide give, to, 
the guardian for such an alliance. 2 BI. 
Comm. 70 ; Litt. § 110. 

A writ which lay against the ward, on 
coming of full age, for that he was not ma:t
ried, by his guardian, for the 'Value Of the 
marriage, and this though no convenient mar
riage had been offered. Termes de la Ley. 

VALUABLE.. Of financial or market value; 
commanding or worth a good price ; of COll
siderable worth in any respect ; estimable. 
Webster, Dict. 

VALUABLE CONS I DERAT I ON.  A class of 
consideration upon which a promise may be 
founded, which entitles the promisee to en
force his claim against an unwilling promisor. 
Cockrell v. McKenna, 103 N. J. Law, 166, 134 
A. 687, 688, 48 A. L. R. 234. Some legal right 
acquired by the promisor in consideration of 
his promise, or forborne by the promisee in 
consideration of such promise. Thomas v. 
Mott, 74 W. Va. 493, 82 S. E. 325, 326. A 
thing of value parted with, or a new obliga
tion assumed, at the time of obtaining a 
thing, which is a substantial compensation for 
that which is obtained thereby. It is also 
called simply "value." eiv. Code Dak. § 2121 
(Comp. Laws N. D. 1913, § 7303 ; Rev. Code 
S. D. 1919, § 27). It may consist of some right, 
interest, profit, or benefit accrning to one par
ty, or some forbearance, detriment, loss, or 
responsibility given, suffered, or undertaken 
by the other. Callaham v. Ridgeway, 138 S. 
O. 10, 135 S. E. 646, 649; Smith v. Maxey, 
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.l86l\lich. 151, 152 N. W. 1011, 1015 ; Fowler· VALUABLE TH I NG. This phrase, as used in 
v. Smith, 24 Ohio App. 324, 156 N. E. 913, statutes relating to cheating and defrauding 
914 ; ; Snyder y. Snyder, 193 Ky. 233, 235, S. by means of false pretenses, does not embrace 
·W. '74?, 7�6.· it is not essential that the per- a mere pecuniary advantage devoid of any 
son, to whpm the consideration moves should physical attribute possessed by money, chat
be benefited, provided the person from whom tels, or valuable secudties. State v. Tower, 
it moves, is, in a legal sense, injured. The 122 Kan. 165, 251 P. 401, 402, 52 A. L. R. 1160. 
InJury may consist of a compromise of a dis- The words include everything of value ; State 
puted.claim or forbearance to exercise a legal v. Thatcher, 35 N. J. Law, 452 ; as a promis
right ; the alteration in position being re- sory note ; State v. Tomlin, 29 N. J. Law, 13 ; 
ga'rded as a detriment that forms a consid- or a physician's services; State v. Ball, 114 
eration independent of the actual value of the Miss. 505, 75 So. 373, 374, L. R. A. 1917E, 
right forborne. Guggenheim v. Guggenheim. 1046. In statutes pertaining to the br\bery 
(Sup.). 168 N. Y .. S. 209, 210 . . A valuable con- Or personation of a state or federal officer, the 
side ration may be other than the actual pay- term includes a substantial favor asked by a 
�ment of money. Kenedy Pasture Co. v. State public official in return for the official's prom
(Tex. Civ. App.) 198 S. W. 287, 295. It need ise to give protection in illicit traffic in in
not be one translatable into dollars and cents. toxicating liquors; Scott v. State, 107 Ohio 
In re Griswold's Estate, 113 Neb. 256,202 N. St. 475, 141 N. E. 19, 22 ; and a month' s  lodg
W. 609, 615, 38 A. L. R. 858. The distinction ing obtained 'by personating a United States 
between a good and a valuable consideration officer ; U. S. v. Ballard (D. C.) 118 F. 757. 
is that the former c onsists of blood, or of 
natural love and affection ; as when a man 
grants an estate to a near relation from mo
tives of generosity, prudence, and natural 
duty ; and the latter c onsists of such a con
sideration as money, marriage which is �to 
follow, or the like, which the law esteems an 'equivalent given for the grant. 2 Bl. Comm. 
:297 ; Exum v. Lynch, 188 N. C. 392, 125 
S. E. 15, 18 ; Gfly v. Fricks, 211 Ala. 119, 
:99 So. 846, 847 ; Civ. Code Ga. 1910, § 4213 ; 
Hanscome-James, Winship v. Ainger, 71 Cal. 
App. 735, 236 P. 325, 327 ; Barton v. Wilson, 
116 Ark. 400, 172 S. W. 1032, 1034 ; Wrench v. 
.Robertson (Mo. Sup.) 175 S. W. 587, 590. see, 
also, Consideration. 

VALUABLE I M PBOVEMENTS. As used in 
a statute relating to the specific performance 
of a parbl contract for the purchase of real 
.estate, improvements of such character as 
add permanent value to the freehold, and 
such as would not likely be made by one not 
claiming the right to the possession and en
joyment of the freehold estate. Improve
ments of a temporary and unsubstantial char
acter will not amount to such part perform
ance as, when accompanied by possession 
alone, will take the contract out of the opera
tion of the statute of frauds. Farr v. West, 
152 Ga. 595, 110 S. E. 724. The valuable im
provements may, however, be slight and of 
small value, provided they are substantial and 
permanent in their nature, beneficial to the 
freehold, and such as none but an owner 
would ordinarily make. Vickers v. Robinson, 
157 Ga. 731, 122 S. E. 405, 408. 

VALUABLE PAPERS. These words, as u$ed 
in: a statute relating to the finding of a will 
among testatrix's valuable papers and effects, 
mean papers regarded by testatrix as worthy 
ofpreseryation, and therefore of some value, 
arid are not limited to pecqniary value. In 1'e 
Westfeldt's Will, 188 N. C. 702, 125 S. E. 531, 
534 ; Ma,rr v. Marr, 2 Head (Tenn.) 3{)6; 
Hoo;per v. McQuary, 5 Coldw. (Tenn.) 129. . 

VALUAT I O N. The act of ascerta·ining the 
worth of a thing. The estimated worth of 
a thing. See Lowenstein v. Schiffer, 38 App. 
Div. 178, 56 N. Y. S. 674 ; State v. Central 
Pac. R. Co., 7 Nev. 104 ; Sergeant v. Dwyer, 
44 Minn. 309, 46 N. W. 444 ; Eldridge v. City 
of Bellingham, 106 Wash. 98, 179 P. 109, 112 ; 
Soniat v. Board of State Affairs, 146 La. 450, 
83 So. 760 , 762. In taxation, it is not the as
sessment, but is only its most important ele
ment. Adams v. Lainb-Fish Lumber Co., 104 
Miss. 48, 61 So. 6, 7 . . 

VALUAT I O N  L IST. In English law. A list 
of all the ratable hereditaments in a par
ish, showing the names of the occupier, the 
owner, the property, the extent of the prop
erty, the gross estimated rental, and the 
ratable value; prepared by the overS2ers of 
each parish in a union under section 14 of 
the union assessment committee act, 1862, 
(St. 25 & 26 Vict. c. H)-3,) for the purposes of 
the poor rate. Wharton. 

VALU E. The utility of an object in satisfy
ing, directly or indirectly, the needs or desires 
of human beings, called by economists "value 
in use;" or its worth consisting in the power 
of purchasing other objects, called "value in 
exchange." Also the estimated or appraised 
worth of any object of property, calculated in 
money. 

Any consideration sufficient to support a 
simple contract. Fowler v. Smith, 24 Ohio 
App. 324, 156 N. E. 913, 914 ; Veigel v . . John
son, 163 Minn. 288, 204 N. W. 36, 37 ; . McCon
nell v. Blackley, 66 Mont. 510, 214 P. 64, 65 ; 
Nickey Bros. v. Longsdale Mfg. Co., 149 Tenn. 
391, 258 S. W. 776, 780 ; Northern 'l'rading Co. 
y. Drexel State Bank of Chicago, 37 N. D. 521, 
164 N. W. 151, 154 ; Fidelity State Bank v. 
Miller, 29 Idaho, 777, 162 P. 244, 245 ; In re 
Progressive Wall Paper Corporation (D. C.) 
224 F. 143, 149 ; Standard' Bank of Canada 
v. Lowman (D. C.) 1 F.(2d) 935, 941 ; Ger
man-American Bank of Seattle v. Wright, 85 
Wash. 460, 148P. 769, 772, Ann. Cas. 1917D, 
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381 ; Wilbour v. Hawkins, 38 R. I. 116, 94 
A. 856, 857. The term is often used as an ab
breviation for· "valuable consideration," es
pecially in the phrases "purchaser :for value," 
"holder for value, " etc. See Mays v. First 
State Bank of Keller (Tex. Oiv. App.) 233 S. 
W. 326, 328 ; Frank v. Von Bayer, 236 N. Y. 
473, 141 N. E. 920 ; Crane & Co. v. Hall, 141 
Tenn. 556, 213 S. W. 414, 416 ; Ohio Say'. 
Bank & Trust 00. v. Schneider, 202 Iowa; 938, 
211 N. W. 248, 249 ; Farr-Barnes Lumber Co. 
v. Town of St. George, 128 S. C. 67, 122 S. E. 
:!4, 26. 

In economic consideration, the word "value," when 
used in reference to property, has a variey of signifi
cations, according to the connection' in which the 
word is employed. It may mean the cost of a pro
duction or reproduction of the property in question, 
when it is sometimes called "sound value" ; or it 
may mean the purchasing power of the property, or 
the amount of money which the property will com
mand in exchange, if sold, this being called its 
"market value," which in the case of any particu
lar property may be more or less than either the 
cost of its production or its value measured by its 
utility to the present or some other owner ; or the 
word may mean the subjective value of property, 
having in view its profitableness for some particular 
purpose, sometimes termed its "value for use." Wil
liam H. Low Estate Co. v. Lederer Realty Corpora
tion, 35 R. 1. 352, 86 A. 881, 883, Ann. Cas. 1916A, 
341. See Agency of Canadian Car & Foundry Co. v. 
Pennsylvania Iron Works Co. (C. C. A.) 256 F. 339, 
344 ; Babbitt v. Read (C. C. A. ) 236 F. 42, 46 ; Carson 
v. State, 30 Okl. Cr. 438, 2:36 P. 627, 628 ; Cunningham 
v. State, 90 Tex. Cr. R. 500, 236 S. W. 89, 90 ; Dean v. 
Hawes, 29 Cal. App. 689, 157 P. 558, 559 ; State v. 
Woodward, 208 Ala. '31, 93 So. 826 ; Cole v. Wells, 
224 Mass. 504, 113 N. E. 189, 191 ; James v. Speer, 
69 Mont. 100, 220 P. 535, 537 ; Burroughs v. School 
Dist. No. 2, Town of Richland, 155 Wis. 426, 144 N. 
W. 977, 978. 

"Value," as used in reference to lands taken under 
eminent domain, is a relative term, depending on the 
circumstances. Wood v. Syracuse School Dist. No. 
1, 108 Kan. 1, 193 P. 1049, 1050. 

Salable value, actual value, market value, fair 
value, reasonable value, and caRh value may all mean 
the same thing and may be designed to effect the 
same purpose. Burr. Tax. 2:27. See Cummings v. 
Bank, 101 U. S. -162, 25 L. Ed. 903 ; Wood v. Syracuse 
School Dist. No. 1, 108 Kan. 1, 193 P. 1049, 1050; Ty
son Creek R. Co. v. Empire Mill Co., 31 Idaho, 580, 
174 P. 1004, 100� ; Safford v. McNeil, 102 Conn. 684, 
129 A. 721, 723 ; Castner, Curran & Bullitt v. Lederer 
(D.  C.) 275 F. 221, 225 ; Black v. Nabarrette ( Tex. 
Civ. App.) 281 s. W. 1087, 1089 ; Central Union Trust 
Co. of New York v. Edwards (C. C. A. ) 287 F. 324, 
327 ; Montesano Lumber & Mfg. Co. v. Portland Iron 
Works, 94 Or. 677, 186 P. 428, 432 ; Gulf Compress Co. 
v. Insurance Co. of Pennsylvania, 12:9 Tenn. 586, 167 
S. W. 859, 863 ; In re Woolsey's Estate, 109 Neb. 
138, 190 N. W. 215, 24 A. L. R. 1038. 

The word has a peculiar meaning in determining 
the basis on which a public service company is en
titled to return, and means only the amount upon 
which returns shOUld be computed, not the value 
of the property as an income-producing instrumen
tality nor the price at which it would sell. Peters
burg Gas Co. v. City of Petersburg, 132 Va. 82, 110 
S. E. 533, 539, 20 A. L. R. 542. 

"Value," as used in Const. U. S. art. 1, § 8, gtving 
Congress power to coin money· and regulate the 

. .  

value thereof, Is the true, Inherent, and essential;. 
value, not depending upon accident, place, or' per- . 
son,. but the same everywhere an'd to every one,': 
and in this sense regulating the valqe of the coin-:- . 
age is merely determining and maintaining coinage,; 
composed of certain coins within certain limitations· 
at a certain specific composition and weight.

' Klat�' 
tenburg v. Qualsett, 114 Neb. ·18, 205 N. W. 577,578.· 

Cle·ar Va.lue · 
The "clear value" of an estate for the pur- . 

pose of an inheritance tax is what remains. 
after all claims against it have been paid. I n  
r e  Hildebrand's Estate, 262 P a .  112, 104 A. 
�� 

. 

Net Val ue 
The "reserve " or "net value" of a life insur

ance policy is the fund accumulated out of 
the net premiums during the earlier years of 
the policy While the premium uniform 
throughout life or a term of years exceeds the 
actual value of the risk, and with the net 
premiums to be received in the future is the 
exact mathematical equivalent of the obliga
tion incurred by the company. Hay v. Merid
ian Life & Trust Co., 57 Ind. App. 536, 101 N. 
E. 651, 654. The "net value" of a poliCY is 

. equivalent to "reserve, " and means that part 
of the annual premium paid by insured which,. 
according to the American Experience Table· 
of Mortality, must be set apart to meet or.ma
ture the company's obligations to insured, the 
net value of a policy on a given date being its 
actual value, its reserve. Jefferson v. New 
York Life Ins. Co., 151 Ky. 609, 152. S. W. 780, 
783. 

Value of Matter in Controversy 
As used in th(' Judicial Code, § 24 (28 USCA. 

§ 41), the pecuniary result to either party 
which a judgment entered in the case· would· 
directly produce, either at once or in the fu
ture. Elliott v. Empire Natural Gas Co. (C. 
C. A.) 4 F.(2d) 493, 497. 

Value of Plant in Successful Operation 
Synonymous with "going value, " or "going. 

concern value, " meaning the additional value 
that a purchaser will give for the properties 
and business of the companies because they 
are going concerns with established business
es ; the additional value, over and above the 
fair and reasonable value of the physical 
properties plus the working capital, which a 
customer would pay for the property because 
it is a going concern. Pacific Telephone & 
Telegraph Co. v. Whitcomb (D. C.) 12 F.(2d) 
279, 284. 

Value' rece·ived 
A phrase usually employed in a bill of ex

change or promissory note, to denote that a 
consideration has been given for it. Baker v. 
Thomas, 102 Neb. 401, 167 N. W. 407. It is 
prima facie evidence of consideration ; Palm
er v. Blanchard, 113 Me. 380, 94 A. 220, 223, 
Ann. Cas. 1917A, 809 ; Moses v. Bank, 149 U. 
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S'. 298, 13 S. Ct. 900, 37 L. Ed. 743 ; although 
not necessarily in money ; Osgood v. Bringolf, 
32 Iowa, 265. The phrase when put in a bill 
of exchange,. will bear two interpretations: 
The drawer of the bill may be presumed to ac
,knowledge the fact that he has received value 
from the payee ; 3 Maule & S. 351 ; Benja
min v. Tillman, 2 McLean 213, Fed. Oas. No. 
1,304 ; or when the bill has been made payable 
to the order of the drawer and accepted, it 
implies that value has been received by the 
acceptor ; 5 Maule & S. 65; Thurman v. Van 
Brunt, 19 Barb. (N. Y.) 409. The words are 
not required by the Uniform Negotiable In
struments Act. 

VALU ED POLI CY. One which expresses on 
its face an agreement that the thing insured 
should be valued at a specified sum ; Oiv. 
Code Cal. § 2596 ; -distinguished from an 
-open policy, which is one in which the value of 
the thing insured is not agreed upon, but is 
left to be determined in case of loss ; Oiv. 
Code Oal. § 2595. A "valued policy" is one 
in which a definite valuation is by agreement 
'Of both parties put on the SUbject-matter of 
the insurance and written in the face of the 
.policy and such value, in the absence of fraud 
'or mistake, is conclusive on the parties. Lee 
v. Hamilton Fire Ins. Co., 130 Misc. Rep. 165, 
223 N. Y. S. 441, 442. A policy is called "val
ued," when the parties, having agreed upon 
the value of the interest insured, in order to  
sa ve  the  necessity of  further proof have in
serted the valuation in the policy, in the na
ture of liquidated damages. 1 Duel', Ins. 97 ; 
.columbia Trust 00. v. Norske Lloyd Ins. 00., 

. 100 Misc. 550, 166 N. Y. S. 915, 919. 

VALU ELESS. Worthless. Central of Geor
gia Ry. 00. v. Oooper, 14 Ga. App. 738, 82 S. E. 
::310, 311. 

VALUE R. A person whose business is to ap
praise or set a value upon property. 

VALVASO RS, or VI DAM ES. An obsolete ti
tle of dignity next to a peer. 2 Inst. 667 ; 2 
Steph. Oomm. 612. 

Vana est i lia pote,ntia qure nunquam venit in ac
tum. That power is vain [idle or useless] 
which never comes into action, [which is nev
er exercised.] 2 Ooke, 51. 

Van i  t imoreSi sunt re.stimandi, qu i  non cadunt in 
constantem viru m.  Those are to be regarded 
as idle fears which do not affect a steady [firm 
or resolute] man. 7 Ooke, 27. 

Vani timoris Justa excusatio non·  est. A friv
olous fear is not a legal excuse. Dig. 50, 17, 
184 ; 2 Inst. 483 ; Broom, Max. 256, n. 

VANTARI US. L. Lat. In old records. A 
fore-footman. Spelman; Oowell. 

VARA. A" Spanish-American measure of 
length, equal to 33 English inches or a trifle 
more or less, varying according to local usage. 
See U. S. v. llerot, 98 U. S. 428, 2 5  L. Ed. 2 51. 
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A measure used in Mexican land grants equal 
to 32.9927 inches. Ainsa v. U. S., 161 U. S. 
219, 16 S. Ot. 544, 40 L. Ed. 673. 

VAR DA. In old Scotch law. Ward ; cus
tody ; guardianship. Answering to "warda," 
in old English law. Spelman. 

VARENNA. In old Scotch law. A warren. 
Answering to "warenna," in old English law. 
Spelman. 

VAR I AN CE. In pleading and practice. A 
discrepancy or disagreement bet\veen two in
struments or two steps in the same. cause, 
which ought by law to be entirely consonant. 
Thus, if the evidence .adduced by the plain
tiff does not agree with the allegations of his 
declaration, it is a variance ; and so if the 
statement of the cause of action in the decla
ration does not coincide with that given in 
the writ. See Keiser v. Topping, 72 Ill. 229; 
Mulligan v. U. S., 120 F. 98, 56 C. C. A. 50 ; 
Bank of New Brunswick v. Arrowsmith, 9 N. 
J. Law, 287; Skinner v. Grant. 12 Vt. 462 ; 
State v. Wadsworth, 30 Oonn. 57 ; Mathews 
v. U. S. (0. O. A.) 15 F.(2d) 139,  142. 

A disagreement between the allegations and the 
• proof in some matter which, in point of law, is es

sential to the charge or claim. Franks v. Reeder, 
101 Okl. 18, 223 P. 126, 12.7 ; Hodges v. State, 73 Tex. 
Cr. R. 638, 165 S. W. 607, 611 ; Hibler v. Kansas City 
Rys. Co., 292 Mo. 14, 237 S.  W. 1014, 1017 ; Maguire 
v. Kiesel, 86 Conn. 453, 85 A. 689, &90 ; State v. 

Brozich, 108 Ohio St. 559, 141 N. E.  491. A substan
tial departure in the evidence adduced from the is
sue as made by the pleadings. Sposedo v. Merriman, 
111 Me.· 530, 90 A. 387, 392 ; Davidson Grocery Co. v . 
Johnston, 24 Idaho, 336, 133 P. 929, 931, Ann. Cas . 
1915C, 1129. That which is a "departure" in plead
ing is a "variance" in evidence. Wilson v. Oil Well 
Supply Co., 111 Okl. 63, 2.38 P. 415, 416. 

To constitute a "variance," there must be a real 
and tangible difference between the allegations in 
the pleading and the proof offered in its support. 
James A. C.  Tait & Co. v. Stryker, 117 Or. 338, 243 P. 
104, 106. The difference must be substantial and ma
terial. Epstein v. Waas, 28 N .. M. 608, 216 P. 506, 

508 ; Johnson v. Doubleday, 92 vt. 267, 102 A. 1038, 

1040. It must be one that actually misleads the ad
verse party to his prejudice in maintaining his ac
tion or defense on the merits ; German-American 
Bank of Seattle v. Wright, 85 Wash. 460, 148 P. 769, 

771, Ann. Cas. 1917D, 381 ; State v. Earley, 119 Kan. 
446, 239 P. 981, 982 ; ReV. St. Mo. 1919, § 1272 (Mo. 
St. Ann. § 817); Civ. Code Prac. Ky. § 129 ; Compo 
St. Wyo. 1910, § 4591 (Rev. St. 1931, § 89-1735), or, in 
criminal cases, one which might mislead the de
fense or expose a defendant to being put twice in 
jeopardy for the same offense; Brashears v. State, 
38 Okl. Cr. 175, 259 P. &65, 667; Marshall V. State, 
11& Neb. 45, 215 N. W. 564, 568; People V. Boneau, 
327 Ill. 194. 158 N. E. 431, 435. 

"Variance," i. e., a disagreement between allega
tions and proof in some matter which, in point of 
law, is essential to the claim or charge, differs from 
"repugnancy," which consists of two inconsistent 
allegations in one pleading. Fowler v. State, 20 
Oklo Cr. 410, 203 P. 900, 901. 

"Variance" also differs from failure of proof .. 
Gordon v. Pollock, 124 OkI. 64, 253 P. 1021, 1023 . A 
variance occurs When, though the pleading and proof 
do not exactly correspond, they may be made to d() 
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so by amendment in· the discretion ot .the court and 
upon such terms and conditions as may be just. 

Deligny v. Tate Furniture Co., 170 N. C. 189, 86 
S. E. 980, 984. 

VARRANTIZAT I O. In old Scotch law. War
ranty. 

VASTUM FORESTJE VEL BOSCI. In old 
records. Waste of a forest 

'
or wood. That 

part of a forest or wood wherein. the trees· 
and underwood were so destroyed that it lay' 
in a manner waste and ,barren. Paroch. An
tiq. 351, 49'7 ; Cowell. 

VAS. Lat. In the civil law. A pledge; a VAU DER I E. In old European law. Sor
surety ; bail or surety in a criminal proceed- cery; witchcraft; the profession' 

of the Yau-

ing or civil action. Cal vin. dois. 

VASECTO MY. A comparatively simple and 
painless operation, performed by section (cut
ting) of the vas deferens or spermatic cord, or 
by a tying off or ligaturing thereof ;-some
t�mes pedormed on rapists and other crimi
nals (especially sexual offenders), and on per-

VAU D EVI LLE. A species of theatrical en
tertainment, composed of isolated acts form
ing a balanced show. Hart v. B. F. Keith 
Vaudeville Exchange (C. C. A.) 12 F.(2d) 341, 
342. And see Princess Amusement Co. v. 
Wells �O. C. A.) 271 F. 226, 231. 

sons who are mentally defective. Laws Ind. VAVASO RY. ' The lands that a vavasour 
1907, c. 215 ; Acts· Conn. 1909, c. 209 ; Stat. held. Cowell. 
Cal. 1909, c. 720 ; Laws Iowa 1911, c. 129 ; 
Rem. & Bal. Code (Wash.) § 2287 (Rem. Rev. VAVASOU R. One who was in dignity next 
Stat. § 2287) ; Rev. Laws Nev. § 6293 (Camp. to a baron. Britt. 1'09 ; Bract. lib. 1, c. 8. 
Laws 1929, §, 9977). Some of these and simi- One who held of a baron. Enc. Brit. 
lar statutes have been declared unconstitu
tional ; Williams v. Smith, 1:90 Ind. 526, 131 
N. E. 2 ;  Mickle v. Henrichs (D. C.) 262 F. 687 ; 
Smith v. Bd. of Examiners, 85 N. J. Law, 46, 
88 A. 963 ; but in 1927, the validity of a Vir

VEA L-MONEY. The tenants of the manor of 
Bradford, in the county of Wilts, paid a 
yearly rent by this name to their lord, in lieu 
of veal paid formerly in kind. Whartol\. 

ginia statute (Laws 1924, c. 394) p'roviding VECO R I N. In old Lombardic law. The of
fal' vasectomy in the case of males and for fense of stopping one on the way; forestal-
salping.ectomy in the. case of females was ling. Spelman. 

. ' 

sustained in Buck v. Bell, 274 U. S. 200, 47 
S.·Ct. 584, 71 L. Ed. 1000, affirming 143 Va. VECT I GAL J U D I C IAR I UM. Lat. Fines paid 
310, 130 S. E. 516, 51 A. L. R. 855. Steriliza- to the crown to defray the expenses of main
tion . of the female may also be accomplished taining courts of justice. 3 Salk. 33. 
by an operation known as oophorectomy or 
ovariotomy. Acts Conn. 1909, c. 209. Vectigal, origine ipsa, jus Cmsarum et regum 

patrimon iale est. Dav. 12. Tribute, in its ori- , 
gin, i's the patrimonial right of emperors and VASSAL. 

I n  Feudal Law 
A feudal tenant or grantee ; a feudatory; 

the holder of a fief on a feudal tenure, and 
by the obligation of performing feudal serv
ices. The correlative term was "lord." The 
vassal himself might be lord of some other 
vassal. 

In after-tbnes, this word was used to sig
nify a species of slave who owed servitude 
ancI was in a state of 'dependency on a su
perior lord. 2 Bla. Comm. 53. 

I n  I nternational Law 
Vassal states are states which are suppos-

ed to possess only those rights and privileg
es which have been expressly granted to 
them, but actually they seem to be well-nigh 
independent. Hershey, Int. L. 106. Egypt 
was such; also Crete. 

VASSA LAG E. The state 01' condition of a 
vassal. 

VASSELERIA. The tenure or holding of a 
vassal. Cowell. 

VASTUM.  L. Lat. A waste or common lying 
open to the cattle of all tenants who have 
a rignt of commoning. Cowell. 

. 

kings. 

VECT I GALIA. In Roman law. Customs-du-, 
ties ; taxes paid upon the importation or ex
portation of certain kinds of merchandiser 
Cod. 4, 61. They differed from tribute, which: . 
was a tax paid by each individual. 

Rent from state lands. Hunter, Rom. L. 
901. 
VECTU RA. In maritime law. Freight. 

VEG ETAB LE. The meaning of this word in 
the tariff law is not limited to such vegeta
bles as grow in a vegetable garden. Wheth
er a certain vegetable product is or is not a 
vegetable depends upon the use to which it is 
Or may be put, and each case must depend up
on its own facts. Togasaki & Co. v. U. S., 12 
Ct. Cust. App. 463, 465. The test is whether
it is eaten and treated as a vegetable in the 
kitchen and dining room. If so, it is a vege
table; but, .if used and eaten as a condiment 
or relish only, it is not. Nippon Co. v. U. 
S., 12 Gt. Cust. App. 548, 551. 
VEH I C LE. Any carriage� conveyance, or oth
er artificial contrivance used, or capable of' 
'being used, as a means of transportation()n 
land ;--'-not ordinarily including locomotives, 
cars, and stre�t cars whiCh run, .and :are pp_. 



- era ted only oV'er and upon a permanent track 
or- ,fixed way, lmless the context of the ordi
nance or, ,statute in question clearly indicates 

- an intention to the contrary. Conder v. Grif
fith, 61 Ind. App. 218, 111 N. E. 816, 818 ; Rev. 
St. u. S. § 4 (1 USCA § 4). The word includes 
a street 'Sprinkler ; St. Louis v. Woodruff, 71 
Mo. 92 ; but not a ferry boat ; Duckwall v. 

, Albany, 25 Ind. 286 ; nor a domestic animal, 
unattached to a vehicle or a conveyance ; 
State v. One Black Horse Mule, 207 Ala. 277, 
92 So. 548. It has also been held to include 
a scraper used to remove snow from ice 
which was to be cut, particularly since the 
scraper had facilities for dumping and un
loading and was horse-drawn ; Berg v. Hetz
ler Bras., 166 N. Y. S. 830, 179 App. Div. 551; 
a combined thresher and cleaner, mounted on 
axles and wheels, while being drawn from 
farm to farm ; Vincent v. Taylor Bros., 168 
N. Y. S. 287, 288, 180 App. Div. 818 ; a bi
cycle ; Sharkey v. Herman Bros., 3 N. J. 
Misc. 126, 127 A. 525, 526 ; Tulsa Ice Co. v. 
'Vilkes, 54 Okl. 519, 153 P. 1169, 1171 ; , and a 
motorcycle ; Knight v. Savannah Electric. Co., 

, 20 Ga. App. 314, 93 S. E . .17. And it includes 
an automobile ; Shepard v. Findley, 204 
Iowa, 107, 214 N. W. 676, 678 ; Mills v. Court 
of Com'rs of Conecuh County, 204 Ala. 40, 
85 So. 564, 566 ; Commonwealth v. Dzewiacin, 
252 Mass. 126, 147 N. E. 582, 583 ; Fishback 
v. Foster, 23 Ariz. 206, 202 P. 806, 808 ; Stan
ley v. Tomlin, 143 Va. 187, 129 S. E,. 379, 382 ; 
even though, at the time of the enactment of 
the legislation involved, automobiles were 
not in use ; U. S. v. One Oadillac Automobile 
(D. C.) 2 F.(2d) 886, 888 ; City of Henderson 
v. Lockett, 157 Ky. 366, 163 S. W. 199, 201 ; 
White v. District of Columbia, 4 F.(2d) 163, 
164, '55 App. D. C. 197. The term was held 

, not to include a street car in the following 
- cases : City of Chicago v. Keogh, 291 Ill. 188, 

125 N. E. 881, 882 ; Harris v. Johnson, 174 
Cal. 55, 161 P. 1155, 1156, L: R. A. 1917C, 477, 
Ann. Oas. 1918E, 560 ; Reed v; Public Service 
Ry. 00., 89 N. J. Law, 431, 99 A. 100 ; Mo
nongahela Bridge Co. v. R. 00., 114 Pa. 484, 8 
A. 233. Oontra, Bradley v. Minneapolis St. 
Ry. Co., 161 Minn. 322, 201 N. W. 606, 608, 
46 A. L. R. 993. 

, As used in various statutes, however, the word 
_ is , often given a somewhat narrower meaning than 

th(1t ,which might be indicated by the above ,d�fini
tion. ' Thus, it has been held that the term is

' 
in

appHca'blfi-' to ll. hand sled ; Idell Y. Day, 273 Pa. 
34, 1�6 A. ' 506, 507, 2.'0 A. L. R. 1429 ; to a child's 

' coaster ; Wright v. Salzberger & Sons, 81 Cal. App. 
: 690, 254 P. 611, 676 ; and to an elevator ; Wilson v. 

" C. Dorfiiqg�r �, Sons, 218 N. Y. 84, 112 N. E. 567, 568, 
Ann. Cas. 1917D, 38" reversing Wilson v. C. Dorfiinger 
& SI,>ns, 170 App. Div. 119, 155 N. Y. S. ·857, 858. :' 

, ' But as defined in the Tari� Act, it has a much 
broader meaning, ' and includes any sort of, convey-
4n"a,' -:�sed . in the , transportation of' pa,ssengers 'and 

:!w.e�chl1ndlse , eithe.r by land Qr,,�y '\l\',ater 'Or thJ:0ugl1 
, t�e_ : Ilh\ ' MelIQn vt Mlnneap,olis, St. , P.- & S. S. M. : ',ft:y;, 90., 11 F.(2d) ,332, ',��, 1!,� 'ApP.: .n. d.',loo. ' � ' 
, Y'EHMG£'R I£HT;i' See Fehmgerlcht. " ' ; ;') 
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VE I ES. L. Fr. Distresses forbidden to be 
replevied ; the refUSing to let the owner have 
his. cattle which were distrained. Kelham. 

VE I LI N GS. As used in the tariff act, a ma
terial chiefly or exclusively used for the mak
ing of veils. A veil is a piece of cloth or oth
er material, usually thin and light, deslgnM 
to be worn over the head and face as an orna
ment or to protect or wholly or partly conceal 
the face from view. The textile material 
which is used to mask or screen the features 
resting beneath the face panels of caskets 
would be commonly and popularly regarded 
as veiling. Tiedeman & Sons v. U. S., 8 Ct. 
Cust. App. 134, 135. 

VE I N. In mining law. A continuous body of 
mineral or mineralized rock, filling a seam 
or fissure in the earth's crust, within defin,ed 
boundaries in the general mass of the moun
tain (which boundaries ' clearly separate it 
from the neighboring rock), and having a gen
eral character of continuity in the direction 
of its length. See Iron Silver Min. Co. v. 
Cheesman, 116 U. S. 529, 6 S. Ct. 481, 29 L. 
Ed. 712 ; U. S. v. Iron Silver Min. Co., 128 
U. S. 673, 9 S. Ct. 195, 32 L. Ed. 571 ; ' Stinch
field v. Gillis, 96 Cal. 33, 30 P. 839 ; Synnott 
v. Shaughnessy, 2 Idaho (Hasb.) 122, 7 P. 
82 ; Beals v. Cone, 27 Colo. 473, 62 P. 948, 
83 Am. St. Rep. 92 ; Waterloo Min. Co. v. 
Doe, 82 F. 51, 27 C. C. A. 50 ; Consolidated, 
etc., Min. 00. v. Champion Min. Co. (C. C.) 
63 �. 544 ; San Francisco Chemical Co. v. 
Duffield (C. C. A.) 201 F. 830, 835. A well-de
fined body of mineral within inclosed rocks. 
Stewart Mining Co. v. Ontario Mining Co., 
237 U. S. 350, 35 S. Ct. 610, 614, 59 L. Ed. 989. 
A lod,e, or ledge. Myers v. Lloyd, 4 Alaska, 
263, 26'5. 

A requirement that a miner shall locate his claim 
"along the vein" means along the out-crop or course 
of the apex, and not along the strike. Stewart Min
ing Co. v. Bourne (C. C. A.) 218 F. 327, 329. 

The terms "�rincipal," "original," and "primary," 
as well as "secondary," "accidental,': and "incident
al," have all been employed to describe the different 
veins found ; within tl;:te same surface boundaries, 
but their meaning is not entirely clear in all cases. 
They may refer to the relative .importance or value 
of the different veins, or the relations to each other 
or  to

, the time of discovery, but the words "sec� 
onda:ry,'" "accidental," and "incidental" are most 
frequently' used to distinguish between the discovery 
vein and otl1er, veins within the same eurfa,ce bound
aries. Northport Smelting & Re'fining Co. v. Lone 
Pin�-Surpris,e Consol. Mines Co. (D. C.) 271 F. 105, 
11l. 

Discovery Vein 
That vein which served as a basis of the 

location, in contradistinction to secondary, 
:accldental" ,and incidental -' veins. " Northport 
Smelting & Re1ining Co. v. Long Pine-Surprise 
Consol. Mines Co. (D. C.) 271 F. 105, 113. The 

:pr.i.nary vein for 't'he purpoSe 'of ,1c;cating :'a 
-mining' claim: 'and d�termirinig 'which are ' the 
end and whicliJ. the sidir'llne&': " Where the ' diS. 
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covery vein crosses the opposite side" lines of 
the claim as located, the side lines' become 
end lines, not only. with respect to such vein, 
but for determination of extralateral rights 
in any other vein which apexes within the 
claim. Northport Smelting & Refining Co. v. 
Lone Pine-Surprise Consol. Mines Co. (C. C. 
A.) 278 F. 719, 720. 

VEJO U RS. Viewers ; persons sent by the 
court to take a view of any place in question, 
for the better decision of the right. It sig
nifies, also, such as are sent to view those 
that essoin themselves de malo lecti, (i. 
e., excuse themselves on ground of illness) 
whether they ,be in truth so sick as that they 
cannot appear, or whether th�y do counter
feit. Cowell. 

VELABRUM. In old English law. 
booth. Cro. Jac. 122. 

A toll-

VELI T I S  J U BEAT IS aU I R I TES? Lat. Is 
it your will and pleasure, Romans ? The 
form of proposing a law to the Roman peo
ple. Tayl. Civil Law, 155. 

Velie non creditur qui obsequitur imperio  patris 
vel domini. He is not presumed to consent 
who obeys the orders of his father or his mas
ter. Dig. 50, 17, 4. 

VELTRARIA. The office c:! dog-leader, or 
courser. Cowell. 

VEL TRARI  US. One who leads greyhounds. 
Blount. 

VELVET. In a secondary meaning, soft ; 
smooth. Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co. (D. C.) 231 F. 550, 551 ; Chapin
Sacks Mfg. Co. v. Hendler Creamery Co. (C. 
C. A.) 254 F. 553, 555. 

VENAL. Pertaining to something that Is 
bought ; capable of being bought ; offered for 
sale ; mercenary. Used usually in an' evil 
sense, such purchase or sale being regarded 
as corrupt and illegal. 

VENARIA� Beasts caught in the woods by 
hunting. 

VENAT I O. , Hunting. Cowell. 

VEND. To sell ; to transfer the ownership 
of an article to another for a price in money. 
The term is not commonly applied to ' the sale 
of real estate, although its derivatives "ven
dor" and "vendee" are. 

VEND EE. A purchaser or buyer ; one to 
whom anything is sold. Generally used of 
the purchaser of real property, one who ac
quires chattels by sale being called a "buyer." 

Vendens eandem re'm duobus falsarius est. He 
is fraudulent who sells the same thing twice. 
Jenk. Cent. 107. 

VEND ETTA. A private blood feud, in whiCh 
a family seeks to avenge one of its members 

On the ,offender or his · family. : Stephens v .. � 
Howells Sales Co. (D. C.), 16 F.(2d) : 805; ' 8OS� '  

VEND I BLE. Fit or suitable to be :  sold ; 
capable of transfer by sale ; merchantable� , 

VEND I TJE. In old European law. ,' A jax 
upon things sold in markets ' and pubiic fairs. ,

' 

Spelman. ' ' ' " 

VEN D I T I O. Lat. In the civil law� In a' 

strict sense, sale ; the act of selliIig ; 
, 

the ' 

contract of sale, otherwise called "emptio ven-' 
ditio." Inst. 3, 24. , Calvin. 

In a large sense, any mode or " species of 
alienation ; any (wntract by which the prop
erty or ownership of a thing may be trans-
ferred. ld. 

. 

VEN D I T I ON. Sale ; the act of selling. 

VEN D I T I O N I  EXPO NAS. Lat. You expose 
to sale. Richmond Cedar Works v. String
fellow (D. C.) 236 F. 264, 272. The name of a 
writ of execution, requiring a sale to be made, 
directed to a sheriff when he has levied upon 
goods under a fieri facias, but returned that 
they remained unsold for want of buyers ; 
and in some jurisdictions it is issued to cause 
a sale to be made of lands, seized under , a 
former writ, after they have been condemn
ed or passed upon by an inquisition. Fre
quently abbreviated to "vend. em." See 
Beebe v. U. S., 161 U. S. 104, 16 S. Ct. 532,., 
40 L. Ed. 633 ; Borden v. Tillman, 39 'rex. 
273 ; Ritchie v. Higginbotham, 26 Kan,. 648 ; 
W. T. Carter & Bro. v. Bendy (Tex. Civ. App.) 
251 S. W. 265, 272. 

The office of a "venditioni exponas" is to sell prop
erty previously taken in execution, and it , is 'not a: 
writ separate from the :Ii. fa., but a part of it. 'Me-' 
Lanahan v. Goodman, 265 Pa. 43, 108 A. 200, 208. 
VEND ITO R. Lat. A seller ; a ,  vend�r., 
Inst. 3, 24 ; Bract. fo1. ,41. 

VEND I TO R  REG I S. In old English law�( 

The king's seller or salesman ; the ! ' person' 
who exposed to sale those goods and chattels 
which were seized or distrained to answer 
any debt due to the 

,
king. Cowell. 

VEN D I T R IX. Lat. A female vendor. 'Cod. 
4, 51, 3. 
VENDOR. The person who transfers 

'
prop

erty by sale, particularly real estate, "seller'� 
being more commonly used for one· who sen� 
personalty. The latter may, hoWever, with 
entire propriety, be term

'
ed a vendor ; Ath;m

tic Refining Co. v. Van Valkenburg, .265 Pa� 
456, 109 A. 208, 210 ; e. g., a merchant ; li' 
retail dealer ; Edgin v. Bell-Wayland ,Co. 
(Okl. Cr. App.) 149 P. 1145, L. R. A. 1915F, 
916 ; sometimes, one who buys to sell ; cbm.

i 

monwealth v. Thorne, Neal & Co;; ' 70 Pa. 
Super. Ct. 599, 602. 

One who negotiates the sale, and becomes' 
the recipient of the consi�erati()n, though the 
title comes to the vendee from another souree,: 
and not from the vendor. Rutland v. :Brisfer,. 



VENDOR AND PUROHASER AC'l' 

53 Miss. 685 ; Canavan v. Coleman, 204 Iowa 
901, 216 N. W. 292, 293. 

VEND O R  AND PURCHASER ACT. The act 
of 37 & 38 Vict. c. 78, which substitutes forty 
for sixty years as the root of title, and 
amends in other ways the law of vendor and 
purchaser. Mozley & Whitley. 

VENDOR'S LI EN. A lien for purchase mon
ey remaining unpaid, allowed in equity to the 
vendor of land, when the statement of re
ceipt of the price in the deed is not in accord
ance with the fact. Also, a lien existing in 
the unpaid vendor of cha ttel8, the same re
maining in his hands, to the extent of the 
purchase price, where the sale was for cash, 
{)r on a term of credit which has expired, or 
on an agreement by which the seller is to re
tain possession. See Morgan v. Dalrymple, 
59 N. J. Eq. 22, 46 A. 664 ; Lee v. Murphy, 
119 Cal. 364, 51 P. 549 ; Graham v. Moffett, 
119 Mich. 303, 78 N. W. 132, 75 Am. St. Rep. 
393 ; Gessner v. Palmateer, 89 Cal. 89, 26 P. 
789, 13 L� R. A. 187 ; Blomstrom v. Dux, 175 
Ill. 435, 51 N. E. 155 ; Tiernan v. Beam, 2 
Ohio, 388, 15 Am. Dec. 557 ; Warford v. Han
kins, 150 Ind. 489, 50 N. E. 468 ; Slide & Spur 
Gold Mines v. Seymour, 153 U. S. 509, 14 S. 
Ct. 842, 38 T.J. Ed. 802 ; Digen v. Schultz, 65 
::1\Iont. 190, 210 P. 1057, 1058 ; Osburn v. 
Lindley, 163 Ark. 260, 259 S. W. 729, 730 ; 
Spinder v. Iowa & O. S. L. Ry. Co. , 173 Iowa, 

:348, 155 N. W. 271, 272 ; State v. Williams, 
:214 Ala. 89, 106 So. 500 ; Johns v. Seeley, 
94 Fla. 851, 114 So. 452, 453. In English and 
American law a vendor's lien is exceptional 
in character, and is an importation from the 
civil law, which found its recognition through 
courts of chancery, on the equitable princi
ple that the person who had secured the es
tate of another ought not in conscience to be.  
allowed to keep it and not pay full consid
eration money, and that to enforce that pay
ment it was just that the vendor should have 
a lien upon the property. Martin v. Becker, 
169 Cal. 301, 146 P. 665, 671; Ann. Cas. 191GD, 
171. 

'VEND UE. A sale ; generally a sale at pub
lic auction ; and more particularly a sale so 
made under authority of law, as by a con� 
:stable, sheriff, tax collector, administrator, 
.etc. 

VE N D U E  MASTER. An auctioneer. 

VENEREAL. Sexual ; as, venereal diseas
es. State. v. Hollinshead, 77 Or. 473, 151 P. 
710, 711 • .. 

Vt;:N" A.'  A kneeling or low prostration on the 
ground by penitents ; pardon. 

VEN I A  JETATIS. A. privilege granted by a 
priJl�e Qr sovereign, if} virtue of which a per
soU.:is entitl� JQ,. act, sui juris, as if he were 

.,ht fri;n age. S'tO�., CQnflo Laws, ·5 74. 
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Venim facilitas i ncentivum est del inquendi.  3 
lnst. 236. Facility of pardon is an incentive 
to crime. 

VEN I RE. Lat. To come ; to appear in 
court. Sometimes used as the name of the 
writ for summoning a jury, more commonly 
called a "'!:enire facias." 

VEN I RE DE NOVO'. See Venire Facias. 

VENI RE FAC IAS. Lat. In practice. A ju
dicial writ, directed to the sheriff of the coun
ty in which a cause is to be tried, command
ing him that he "cause to come" before the 
court, on a certain day therein mentioned, 
twelve good and lawful men of the body of 
his county, qualified 3!ccording to law, by 
whom the truth of the matter may be the 
better known, and who are in no wise of kin 
either to the plaintiff or to the defendant, to 
make a jury of the county between the par
ties in the action, because as well the plaintiff 
as the defendant, between whom the matter 
in variance is, have put themselves upon that 
jury, and that he return the names of the 
jurors, etc. 2 Tidd, Pro 777, 778 ; 3 Bl. 
Comm. 352. 

VEN I RE FACIAS AD RESPO NDEND UM. A 
writ to summon a person, against whom an 
indictment for a misdemeanor has been found, 
to appear and be arraigned for the offense. 
A justice's warrant is now more commonly 
used. Arc1;lb. Crim. PI. 81 ; Sweet. 

VEN I RE FAC IAS DE NOVO. A fresh or new 
venire, which the court grants when there 
has been some impropriety or irregularity in 
returning the jury, or where the verdict is 
so imperfect or ambiguous that no judgment 
can be given upon it, or where a judgment is 
reversed on error, and .a new trial awarded. 
See Bosseker V. Cramer, 18 Ind. 44 ;  Maxwell 
v. Wright, 160 Ind. 515, 67 N. E. 267. "The 
ancient common-law mode of proceeding to a 
new trial was by a writ of venire facias de 
novo. The new trial is a modern invention, 
intended to mitigate the severity of the pro
ceeding to attaint. While a venire de novo 
and new trial are quite different, they are 
alike in that a new trial takes place in both. 
The material difference between them is that 
a venire de novo must be granted upon mat
ters appearing upon the face of the record, 
but a new trial may be granted for things out 
of the record. Lowry V. Indianapolis Trac
tion & Terminal Co., 77 Ind. App. 138, 126 
N. E. 223, 225. See, also, 1 Wils. 48 ; 47 Am. 
L. Rev. 377. 

VEN I RE FAC IAS J U RATO RES. A judicial 
writ directed to the sheriff, when issue was 
joined in an action, commanding him to cause 
to come to Westminster, on such a day, 
twelve free and lawful men of his county 
by whom the truth of the D;latter at issue 
might be better known. This writ was abol
'ished·, by section, 104 of the common-law pro
cedure act, 1852, and by .section 105 a precept 
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issued by the judges of assize is substituted 
in its place. The process so substituted is 
sometimes loosely spoken of as a "'Venire." 
Brown. See, �lso, Steph. PI. 104 ; Cridland 
v. Floyd, 6 Sergo & R. (Pa.) 414 ; 3 Chitty, Pro 
797. 

VEN I RE FAC IAS TOT MATRONAS. A writ 
to summon a jury of matrons to execute the 
writ de ventre inspiciendo. 

VEN I REMAN. A member of a panel of ju
rors ; a juror summoned by a writ of venire 
facias. 

VEN I T  ET DEFEN D I T. L. Lat. In old 
pleading. Comes and defends. The proper 
words of appearance and defense in an action. 
1 Ld. Ray-m. 117. 

VEN IT ET D I C I T. Lat. In old pleading. 
Comes and says. 2 Salk. 544. 

VENTE. In French law. 
sale. 

Sale ; contract of 

VERBA 

jurors . . To " change the :Venue" is to · transfer 
the cause for trial to another county- or dis� 
trict. See Moore V. Gardner. 5 How. Prac. 
(N. Y.) 243 ; Armstl"ong v. Emmet, 16 Tex. Civ. 
App. 242, 41 S. "V. 87 ; . Sullivan v. Hall, 86 
Mich. 7, 48 N. W. 646, 13 L. R. A. 556 ; State 
V. McKinney, 5 Nev. 198 ; Loftus v. Penn
sylvania R. Co., 107 Ohio St. 352, 140 N. E. 
94, 96 ; Paige v. Sinclair, 237 Mass. 482, 130 
N. E. 177, 178. However, the transfer of a 
case from division 2 of' a county circuit court 
to division 1 thereof may also constitute a 
"change of venue." Towle v. City of St. 
.Joseph (Mo. App.) 185 S. W. 1151, 1152. 

"Venue" means the place at which an action . is 

tried, and not merely the judge or court by whom it 

is tried. State ex reI. McAllister v. State, 278 Mo. 

570, 214 S .  W. 85,  87,  8 A. L. R. 1226. 
. 

"Jurisdiction" of the court means the inherent 

power to decide a case, whereas "venue" designates 

the particular county or city in which a cour
·
t with 

jurisdiction may hear and determine the case. 

Southern Sand & Gravel Co. v. Massaponax Sand 

& Gravel Corporation, 145 Va. 317, 133 S.  E. 812, 813. 

See, also, Davis v. City of Waycross, 16 Ga. App. 239 

85 S. E. 81. But compare People v. Wakao, 33 Cal, 

App. 454, 165 P. 720, 721. 

VENTE A REME RE. A conditional sale, in 
which the seller reserves the right to redeem 
or repurchase at the same price. The term 
is used in Canada and Louisiana. In the common-law practice, that part of 

the declaration in an action which designates 
VENTE ALEATO I RE. A sale subject to an the county in which the action is to be tried. 
uncertain event. Sweet. 

VENTE AUX ENCH E RES. An auction. 

VENTER, VENTRE. Lat. The belly ; the 
womb ; the wife. Used in law as designating 
the maternal parentage of children. Thus, 
where in ordinary phraseology we should say 
that A. was B.'s child by his first wife, he 
would be described hi law as "by the first 
venter." Brown. A child is said to be en 
ventre sa mere before it is born ; while it is 
a fretus. 

VENTRE I NS,P I C I ENDO. See De Ventre In
spiciendo ; Venire facias tot rna tronas. 

VENTU RE, V. To take (the) chances. Allan 
v. Hargadine-McKittri'ck Dry Goods Co., 315 
Mo. 254, 286 S. W. 16, 19. 

VENTU R:E, n. An undertaking attended with 
risk, especially one aiming at making money ; 
lJusiness speculation. McRee v. Quitman Oil 
Co., 16 Ga. App. 12, 84 S. E. 487. 

VEN UE. Formerly spelled visne. Co. Litt. 
125a. In pleading and practice. A neighbor
hood ; the neighborhood, place, or county in 
which an injury is declared to have been done, 
or fact declared to have happened. 3 HI. 
Comm. 294 ; Jackson V. State, 187 Ind. 694, 
121 N. E. 114, 115 ; Orthwein v. Germania 
Life Ins. Co. of City of NeW- York, 261 Mo. 
650, 170 S. W. 885, 887 ; 4 C. & P. 363 ; Heikes 
v. Com., 26 Pa. 513 ; Searcy v. State, 4 Tex. 
450 ; People v. Lafuente, 6 Cal. 202. 

Also, the county (or 'geographical division) 
in which an action or prosecution is brought 
for trial, and which is to furniSh the panel of 

Local Ven ue 
In pleading. A . venue which must be laid 

in a particular' county. When the action 
could have arisen only in a particular coun
ty, it . is local, and the venue must be laid in 
that county. 1 Tidd, Pl'. 427 ; Deacon v. 
Shreve, 23 N. J. Law, 204. 

. 

VERAN DA. A porch ; a portico ; a covered 
place of entrance to a building, diff�rentiated 
from its principal mass: '" Hieronimus . 'y. 
Moran, 272 Ill. 254, 11� N. �:

'1022, 1025. 

VERAY. L. Fr. True� An oId form of 'Vrai. 
Thus, veray, or true, tenant, is one who,holds 
in fee-simple ;  . veray t,enant . by th,e . manner, 
is the same as tenan� by the manner, (q. ib.,) 
with this difference only : that the fee-:siniple 
instead of remaining in the lord, is ' given

' 
b

'
y 

him or by the · law· to another� . Ram . . N • .  P. 
393, 394. 

VERBA. Lat. (Plural of 'verbum.) Words. 

Verba accipienda sunt . cum effectu, ut sortian
tur effectum.  "Vords are to 'be received· with 
effect, so that they may .produce . effect • . • Bac. 
Max. 

Verba aocipienda . .  sunt secundu m  subjectam 
materiam. 6 Coke, 62. Words are to be un
derstood with reference to the subject-mat: 
tel'. 

Verba accipienda ut sortiantur .e·ffectum. 
Words are to ·be taken so that they may have 
some effect. 4 Bacon, Works 258. 

Verba requivoca, ac i n  dubio sensu posita, · in �  
tel l iguntur d ign iori e t  potentiori sensu. Equiv-
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'ocal words, and such as are put in a doubt- Ve'rba illata (relata) inesse videntur. Words 
ful sense, are [to be] understood in the more referred to are to he considered as if incor
worthy and effectual sense [in their best and porated. Broom, Max. 674, 677 ; 11 Mees. & 
most effective sense]. 6 Coke, 20a. W. 183 ; 10 C. B. 261, 2:63, 2G6. 

,Verba aliquid operari debent ;  debent intel l igi 
ut aliquid operentur. 8 Coke, 94. Words 
ought to have some operation ; they ought 
to be interpreted in' such a way , as to have 
some operation. 

Verba in differenti matelria per prius, non per 
posterius, intelligenda sunt. Words on a dif
ferent subject are to be understood by what 
precedes, not by what comes after. A max
im of the civil law. Calvin. 

Verba al iquid operari debent, verba cu m effectu Verba intelligenda sunt in · casu possibil i .  
sunt aooipie'nda. Words are to be taken so as Words are to be understood in [or "of," or 
to have effect. Bacon, Max. Reg. 3, p. 47. "in reference to"] a possible case. A maxim 
See 1 Duer, Ins. 210, 211, 216. of the civil law. Calvin. 

Verba artis ex arte. Terms of art should be 
explained from the art. 2 Kent, Comm. 556, 
note. 

VERBA CAN CELLARIJE. Words of the 
chancery. The technical style of writs 
framed in the office of chancery. Fleta, lib. 
4,. c. 10, § 3. 

V'erba chartarum fortius accipiuntur contra 
proferentem. The words of charters are to 
be received more strongly against the gran
tor [01' the person offering them]. Co. Litt. 
36 ; Broom, Max. 594 ; . Bacon, Max. Reg. 3 ;  
Noy, Max., 9th ed. p. 48 ; 3 B. & P. 399, 403 ; 
1 O. & M. 657 ; 8 Term 605 ; 15 East 546 ; 1 
Ball. & B. 335 ; 2 Pars. Con. 22. 

Verba cum effectu accipienda sunt. Bac. Max. 
3. Words ought to be used so as to give them 
their effect. 

Verba currentis monetre, tem pus solutionis des
ignant. Dav. 20. The words "current mon

Verba intentioni, non e contra, debent inservire. 
8 Coke, 94. Words ought to be made sub
servient to the intent, not the intent to the 
words. 6 Allen (Mass.) 324 ; 1 Spence, Eq. 
Jur. 527 ; 2 Sharsw. Bla. Comm. 379. 

Verba ita sunt intelligenda, lit res magis valeat 
quam pereat. The words [of an instrument] 
are to be so understood, that the subject
matter may rather be of force than perish, 
[rather be preserved than destroyed ; or, in 
other words, that the instrument may have 
effect, if possible.] Bac. Max. 17, in reg. 3 ;  
Plowd. 156 ; 2 Bl. . Comm. 380 ; 2 Kent, 
Comm. 555. 

Verba mere requivoca, si per com munem usu m  
loquendi i n  intellectu certo sum muntur, talis 
intellectus prrefere·ndus est. [In the case of] 
words merely equivocal, if they are taken by 
the common usage of speech in a certain 
sense, such sense is to be preferred. A max
im of the civil law. Calvin. 

ey" designate current at the time of pay- Verba n ihil operari melius est quam absurde. 
ment. It is better that words should have no oper

Verba debent lntelligi cum effectu, ut res magis 
valeat q,uam pereat. Words ought to be un
derstood with effect, that a thing may rather 
,be preserved than destroyed. 2 Smith, Lead. 
Cas. 530. 

Verba, d ebent i nte.f l igi ut aliquid operentur. 
Words ought to be understood so as to have 
some ,operation. 8 Coke, 94a. 

Verba dicta de persona Intell igi debent de con
d itione personre. 'Vords spoken of a person 
are to' be understood of the condition of the 
person. 2 Rolle, 72,. 

Verba fortius 'accipiuntur contra profere'ntem. 
Words are to be taken most strongly against 
him who uses them. Bac. Max. 11, reg. 3. 
Verba generalla gerieraHter sunt Intelligenda. 
3 Inst. 76. General words a're to be general
ly understood. 

Verba __ gener�lIa ,restrlnguntur ad habilitate,.. 
rel vel :aptltu�lnem personre� General words 
must be narrowed either to :the nature of the 
subject-matter or to the aptitude ' of the per
son. Broom, Max . .  646 ; ' Ba.con, Max. Reg� 
10 ; 11 O. B. 2 54, 356� ' . 

ation at all than [that they should operate] 
absurdly. A maxim of the civil law. Cal-
vin. 

Verba non tam intuenda, quam causa et natura 
rei, ut mens contrahentium  ex eis potius quam 
ex verbis appareat. The words [of a contract] 
are not so much to be looked at as the cause 
and nature of the thing, [which is the sub
ject of it,] in order that the intention of the 
contracting parties may appear rather from 
them than from the words. Calvin. 

Verba offendi possunt, imo ab eis recedere 
l icet, ut verba ad san u m  intellectu m reducan� 
tur. Words may 00 opposed, [taken in a con
trary sense,] nay, we may disregard them al� 
together, in order that the [general] . wordS. 
[of an instrument]' may be restored to a 
sound meaning. A maxim of the ciyilians� 
Oalvin. 

Verba ordinatlonl$ qua.-.do verificarl possunt In 
sua vera sign.i1je:at�one, trahl ad extraneum 'in� 
tellectum non d .. ben�. When Ute words of an 
ordinance can :be ; carried ' into etrect in their
own ' true meaning, they ought not to be 
drawn to a foreign. lntendment. · A. maxim of 
the. ,civilians. Oalvin. 
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Verba posteriora .propter cartltudlnem add Ita, 
ad priora quCB ' certitudine Indigent, sunt refer· 
enda. Subsequent words, added for the pur
pose of certainty, are to be referred to the 
preceding words which require the certainty. 
Wing. Max. 167, max. 53 ; Broom, Max. 586 ; 
6 Coke, 236. 

VERBA PRECARIA. In the civil law. Pree
n tory words ; words of trust, 'or used to cre-
ate a trust. /' 

Verba pro re et subjecta m ateria  accip i  debent. 
Words ought to be understood in favor of the 
thing and subject-matter. A maxim of the 
civilians. Calvin. 

vmmICT 

bal agreement, ' verbal evidence ; or written, 
but not signed, or not executed . with the for
malities required for a deed or prescribed by 
statute in particular cases. Musgrove v. 
Jackson, 59 Miss. 390. 

VERBAL NOTE. A memorandum or note, in 
diplomacy, not signed, sent when an affair 
has continued a long tinie without any reply, 
in order to a void the appearance of an ur
gency which perhaps is not required ; and, 
on the other hand, to guard against the sup� 
position that it is lorgotten, or that there is 
an intention of not prosecuting it any fur
ther. Wharton. 

VERBAL PROCESS. 
Verba qure al iquid operari possunt non debent verba,l, (q. v.) 
esse superflua. 'Words which can have any 
kind of· operation ought not to be [consider
ed] superfluous. Calvin. 

In Louisiana. Procca 

Verba, quantumvis generalia, ad aptitud inem 
restringantur, etiamsi n ullam al iam paterentur 
restrictionem. Words, howsoever general, are 
restrained to fitness, (i. e., to harmonize with 
the subject-matter,) though they would bear 
no other restriction. Spiegelius. 

Verba relata hoc maxime  operantur per refer· 
entiam, ut in eis inesse videntur. Related 
words [words connected with others by ref
erence] have this particular operation by the 
reference, that they are considered as being 
inserted in those [clauses which refer to 
them.] Co. Litt. 9b, 3591a. Words to which 
reference is made in an instrument have the 
same effect and operation as if they were in
serted in the cla uses referring to them. 
'Broom, Max; 673 ; 14 East 568. 

Verba relata i nesse videntur. Words to which 
reference is made seem · to be incorporated. 
:11 Cush. (Mass.) 137 . .  ' 

Verb.a secundum materiam sUbjectam . i ntell igi 
nemo est qu i  nesoiat. There is no one who 
does not know that · words are to be under
stood according to their subject-matter. 
'Calvin. 

Verba semper accipienda sunt in m itiori sensu. 
Words are always to be taken in the milder 
sense. ' 4 Coke, 13a. 

Verba strictre significationis ad latam extend i 
possunt, si subsit ratio. Words of a strict or 
narrow sigilification may ' be extended to a 
broad meaning, if there be ground in reason 
for it. A maxim of the civilians. Cal,vin. ; 
Spiegelius. 

Verba sunt i ndice's an lm l. Words · are the in
dices or indicators Of the mind or thought. 
Latch, 106. 

VERBAL. Strictly, of or pertaining to 
words ; expressed in words, whether spoken 
or written, but commonly in spoken words ; 
henc.e; by confusion, , spoken ; , oral. ' Webster, 
Dict. parol ; by word pf" mouth ; .  a�,· y�r-

Verbis standum ' ub i  nul la ambiguitas. One 
must abide by the words where there is no 
ambiguity. Tray. Lat. Max. 612. 

Verbum imperfecti temporis rem adhuc im per. 
fectam significat. The imperfect tense of the 
verb indicates an incomplete matter. Mac
tier v. Frith, 6 ·Wend. (N. Y.) 103, 120, 21 Am. 
Dec. 262. 

VERDERER, o r  VERD EROR. An officer 
of the king's forest, who is sworn to main:
tain and keep the assizes of the forest, and 
to view, receive, and enroll the attachments 
and presentments of all manner of trespasses 
o,f vert and venison in the forest. Manw. e. 
6, § 5. 

VERD I CT. From the Latin "veredictum," a 
true declaration. State v. Blue, 134 La. 561, 
64 So. 411, 413 ; Doe ex demo Rowe V. 
Goetchius, 180 Ala. 381, 61 So. 330, 331 ; 
Mars v. State, 163 Ga. 43, 135 S. E. 410, 419. 
In practice. The formal and · unanimous de
cision or finding made by a jury, impaneled 
and sworn for the trial of a cause, and te
ported to the court (and accepted by it), up
on the matters or questions duly submitted 
to them upon the trial. Sitterson V. Sitter
son, 191 N. C. ; 319, 131 S. E. 641, 642, 51 A:. 
L. R. 760 ; Roth v; East Connellsville Coke 
Co., ' 242 Pa. 23; 88 A. 781. ' A  declaration .'of 
the truth as to matters of fact' submitted to 
jury. Groves V. State, 162 Ga� 161,' 132 ·S. E. 
76'9, 770 ; Arcadia Timber CO. V. Evans, 304 
·Mo. 674, 264 S� W. 810. The definitive an"
,swer given -by the jury to the court coni.. 
cerning the matters of fact committed to 
the jury for th�ir deliberation and determi
nation. State v. Williams, 89 N. J. Law, 234, 
98 A. 416j 417. .-.-, . -

Until . accept� by , tbe c�urt, a:. finding . of the ju� 
is not a "verdlct." Schulman . v� . Stock, $9 Co�m. 2ir,Z:� 
'93 A: 531.. The o�ly "verdict" is that wJ1ich the '
Jury ann,ounces orally to the court, and Which is re'
ceived and recorded as the jury's finding. '. ; Mattice 
v. Maryland casualty Co'. (D. C.) 5 F. (2d) 233. 
.. Althougti 'in .common language, the word ; may be 
'used in a more extendM sense, it has a w�U�dEifin�ed 
·significlt.ti6u'dn law; It me""ns the decisiQn .of . .  � 
-jUl'Y, . and"',p,ot, the decision of a �ourt or a referee o! 
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a commissioner. Kerner v. Petigo, 25 Kan. 656. 

"Decision" bears the same relation to nonjury .cases 
as "verdict" to jury cases, and ,a "verdict" is a 
conclusion upon the facts, and in effect a direction 
for judgment, while a "decision" is an order for 
j udgment, and determines 'the judgment to be en
tered. Schofield v. Baker (D. C.) 242 F,. 657, 658. 

Adverse Verdict 
Where a party, appealing from an allow

ance of damages by commissioners, recovers 
a verdict in his favor, but for a less amount 
of damages than had been originally allow
ed, such verdict is a,d!verse to him, within the 
meaning of his undertaking to pay costs if 
the verdict should be adverse to him. Ham
blin v. Barnstable County, 16 Gray (Miss.) 
256. 

. 

Chance Verdict 
One determined by hazard or lot, and not 

by the deliberate understanding and agree
ment of the jury. Goodman v. Cody, 1 Wash. 
T. 335, 34 Am. Rep. 808 ; Dixon v. Pluns, 98 
Cal. 384, 33 P. 268, 20 L. R. A. 69<8, 35 Am. 
St. Rep. 180 ; Improvement Co. v. Adams, 1 
Colo. App. 250, 28 P. 66-2. A verdict is not a 
"chance verdict" merely because, in arriving 
at the amount, the jury took each juror's es
timate of what should be assessed as the 
damages and divided the total by the number 
of jurors, and afterward knowingly and un
derstandingly agreed that such quotient 
should be the' amount of the verdict. Great 
Northern Ry. Co. v. Lenton, 31 N. D. 555, 154 
N. W. 2.75, 277. See, also, Foley v. Hornung, 
35 Gal. App. 304, 169 P. 705, 709 ; Quotient 
verdict, infra. 

Comprom ise Verdict 
One which is the result, not of justifiable 

concession of views, but of improper compro
mise of the vital principles which should 
·have controlled the decision. Goelet v. Matt 
J. Ward Co. (C. C. A.) 242 F. 65, 67. Al
though it is proper for jurors to harmonize 
their views and reach a verdict with proper 
regard for each other's opinions, it is not 
proper for any juror to surrender his con
�scientious convictions on any material issue 
in return for a relinquishment by others of 
,their like settled opinions on another issue, 
producing a result which does not command 
the approval of the whole panel. Snyder v. 
Portland Ry., Light & Power Co., 107 Or. 673, 
215 P. 887, 889. 

False Verdict 
One obviously opposed to the principles of 

right and justice ; an untrue verdict'. Former
ly, if a jury gave a false verdict, the party 
ipjured by it might sue out and prosecute a 
writ of attaint against them, either at com
.mon law or on the statute 11 Hen. VII. c. 24, 
at his elec�ion, for the purpose of reversing 

,the judgment and punishing the jury for their 
'verdict ; but not where the jury erred merely 
in'pOint of law, if they found .according to the 
':fudge's direction.- -.rrhe · pra'ctice , of 'setting 

I . 
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aside verdicts and granting new trials, how
ever, so superseded th{' use of attaints that 
there is no instance of one to be found in the 
books of reports later than in the time of 
Elizabeth, and , it was altogether abolished by 
6 Geo. IV. c. 50, § 60. Wharton. 

General Verdict 
A verdict whereby the jury find either for 

the plaintiff or for the defendant in general 
terms ; the ordinary form of a verdict. Glenn 
v. Sumner, 10 S. Ct. 41, 132 U. S. 152, 33 L. Ed. 
301 ; Childs v. Oarpenter, 32 A. 780, 87 Me. 
114. A finding by the jury in the terms of 
the issue referred to them. Settle v .. Alison. 
8 Ga. 208, 52 Am. Dec. 393 ; Tidd, Pro 798. 
That by which the jury pronounces generally 
on all of the issues in favor of plaintiff or de
fendant. Skelton v. City of Newberg, 148 P. 
53, 55, 76 Or. 12.6 ; Cleveland, C. C. & St. L. 
Ry. CO. V. Wolf, 128 N. E. 38, 40, i89 Ind. 585. 
That by which they pronounce generally upon 
all or any of the issues, either in favor of 
the plaintiff or defendant ;-distinguished 
from a special verdict, which is that by which 
the jury finds facts only. Comp. Stat. Ok!. 
1921, § 551 (Code 1931, § 369) . A "general 
verdict" is one by which the jury pronounces 
at the same time on the facts and the law, 
either in favor of the plaintiff or the defend
ant. Schofield V. Baker (D. C.) 242 F. 657, 
658 ; Co. Litt. 228 ; 4 Bla. Comm. 461. A gen
eral verdict of guilty in a criminal case means 
guilty on every count. Simmons v. State, 
134 S. E. 54, 55, 162 Ga. 316. 

Open Verd ic·t 
A verdict of a coroner's jury which finds 

that the subject "came to his death by means 
to the jury unknown," or "came to his death 
at the hands of a person or persons to the 
jury unknown," that is, 'one which leaves open 
either the question whether any crime was 
committed or the identity of the criminal. 

Partial Verdict 
In criminal law, a verdict by which the jury 

acquit the defendant as to a part of the accu
sation and find him guilty as to the residue. 
State v. McGee, 33 S. E,. 353, 55 S. O. 247, 74 
Am. St. Rep. 741 ; U. S. v. Watkins, 28 Fed. 
Cas. 419. 

Privy Verdict 
One given after the judge has left or ad

journed the court, and the jury, being agreed, 
in order to be delivered from their confine
ment, obtain leave to give their verdict privily 
to the judge out of court. Such a verdict is 
of no force unless afterwards affirmed by a 
public verdict given openly in court. This 
practice is now superseded by that of render
ing a sealed verdict. See Young v. Seymour, 
4 Neb. 89. 

Public Verdict 
A verdict openly delivered by the ,jury in 

·court. Withee v. Rowe, 45 Me. 571. 



Quotient Verdict 

A money verdict the amount of which is 
fixed by the following process : Each juror 
writes down the sum he wishes to award by 
the verdict, and these amounts are all added 
together, and the total is divided by twelve, 
(the number of jurors,) the quotient being the 
verdict of the jury by their agreement. Speer 
T. State, 198 S. W .• 113 , 115, 130 Ark. 457; St. 
LotHs & S. F. R. Co. v. BrQwn, 144 P. 1075, 
1077, 45 Okl. 143 ; Spain v. Oregon-Washing
ton R. & Nav. Co., 153 P. 470, 475., 78 Or. 355, 
Ann. Cas. 19'17E, 1104 ; Hull v. Larson, 131 
P. 668, 669, 14 Ariz. 492, Ann. Cas. 1915C, 
1145 ; Hamilton v. Owego Water Works, 48 
N. Y. S. 106, 22 App. Div. 573. To invalidate 
a verdict of this kind, it must appear that, 
in advance of the computation, there was an 
agreement to be bound by the result. In re 
Havenmaier's Estate, 203 N. W. 958 , 959, 163 
Minn. 218 ; Great Northern Ry. Co. v. Len
ton, 154 N. W. 275, 2,77, 31 N. D. 555 ; Benja
min v. Helena Light & Ry. Co., 255 P. 20, 21, 
79 Mont. 144, 52 A. L. R. 33 ; Pushcart v. 
New York Shipbuilding Co., 89 A. 980, 981 , 85 
N. J. Law, 525 ; Bank of Tallassee v. Elmore 
Fertilizer Co., 78 So. 648, 649" 16 Ala. App. 
465 ; International Agr. Corporation v. Aber
crombie, 63 So. 549, 553, 184 Ala. 244, .49 L. 
R. A. (N. S.) 415 ; Carter v. Marshall Oil C o., 
170 N. W. 798, 800, 185 Iowa 416. 

Sealed Verdict 
See Sealed. 

Special Verdict 
A special finding· of the facts of a case by 

a jury, leaving to' the court the application 
of the law to the facts thus found. 1 Archb. 
Pro K. B. 213 ; 3 Bl. Comm. 377 ; Statler v. 
U. S., 15 S. Ct. 616, 157 U. S. 277, 39 L. Ed. 
700 ; Day v. Webb, 28 CQnn. 144 ; Walling
ford v. DUnlap, 14 Pa. 32 ; McCormick v. 
Royal Ins. CQ., 29 A. 747, 163 Pa. 184 ; Brown 
v. Ralston, 4 Rand. (Va.) 504 ; Huether v. 
McCaull-Dinsmore Co., 204 N. W. 614, 619, 52 
N. D. 721 ; Samlin v. U. S. (C. C. A.) 278 F. 
170, 172 ; St. 'Vis. 1911, § 2857 (St. 1931, § 
270.25) ; Pen. Code Ariz. 1913, § 1085 (Rev. 
Code 1928, § 5085) ; Pen. Code Cal. § 1152 ; 
Code ON. Proc. N. Y. § 1186 (Civil Practice 
Act, § 458). A special finding by the jury on 
each material issue of the case. Ford v. 
Brown, 200 P. 522, 525, 45 Nev. 202. A "spe
cial verdict" exhibits the legitimate facts 
and leaves the legal conclusiQns to the court, 
and must cover all the issues i:n the case, 
while an answer to a special interrogatory 
may respond to but a singl� inquiry pertain
ing merely to one issue essential to the gen
eral verdict. Childress v. Lake Erie & W. R. 
Co., 105 N. E. 467, 470, 182 Ind. 251. 

Verdict by Lot 
This type of verdict was formerly held to 

be legitimate ; 1 Keble 811 ; but such ver
dicts are now held to be illegal. See Barnard 
v. State, 221 S. W. 293, 294, 87 Tex. Cr. R. 
365 ; Chance Verdict, 8u.pra,. 
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Verdict of Guilty But I nsane 

A special verdict which amQunts to an ac· 
quittal of the person tried. Rex v. TaylQr, 
[1915] 2 K. B. 709, 712. 

Verdict of no Cause of Action. 
A verdict for defendant. Felter v. Mulli

ner, 2 Johns. 181. 

Verdict of Not Gui lty 
Simply a verdict of not proven in the par

ticular case tried ; it is not a verdict of in
nocence, and hence is not conclusive against 
the state in favor of any other person than 
the defendant who was actually acquitted. 
Woody v. State, 136 P. 430, 432, 10 Old. Cr. 
322, 49 L. R. A. (N. S.) 479. 

Verd ict Subject to Opin ion of Court 
A verdict returned by the jury, the entry 

of judgment upon which is subject to the de
termination of points of law reserved by the 
court upon the trial. 

VEREBOT. Sax. In old records. A packet
boat or transport vessel. Cowell. 

VERED I CTUM. L. Lat. In old English law. 
A verdict ; a declaration of the truth of a 
matter in issue, submitted to a jury for trial. 

Veredictum,  quas.i d ictum  veritatis ; ut judici um 
quasi j u ris d ictum. Co. Litt. 226. The verdict 
is, as it were, 'the dictum [saying] of truth ;  as 
the judgment is the dictum of law. 

VERGE, or V I RGE. In English law. The 
compass of the royal court, which bounds the 
jurisdiction of the lord steward of the house
hold ; it seems to have been twelve miles 
about. Britt. 68. An uncertain quantity of 
land from fifteen to thirty acres. 28 Edw. I.  
Also a stick, or rod, whereby one is admitted 
tenant to a copyhold estate. Old Nat. Brev. 
17. 

VERGEL T. In Saxon law. A mulct or fine 
for a crime. See Weregild. 

VERGENS AD I NO P IAM. L. Lat. In Scotch 
law. Verging towards poverty ; in declining 
circumstances. 2 Kames, Eq. 8. 

VERGERS. In English law. Officers who 
carry white wands before the justices of ei
ther bench. Cowell. Mentioned in Fleta, as 
officers of the king's court, who oppressed the 
people by demanding exorbitant fees. Fleta, 
lib. 2, c. 38. 

VER I F I CAT I O N. 
I n  Pleading 

A certain formula ·with whtch all pleadings 
containing new affirmative matter must con
clude, being in itself an averment that the 
party pleading is ready to establish the truth 

. of what he has set forth. 

The usual form of verification of a plea contain
. ing matter of fact is, "And this he is ready to 
verify," etc. See 3 Bla. Comm. 309. 



VElUFICATION 1810 

I n Practice Veritas n im ium .altercando amittitur. Truth is 
The ' examination of a writing for the pur- lost by excessive altercation. Hob. 344. 

pose of ascertaining its truth. A certificate 
or affidavit that it is true. 

"Verification" is  not identical with "authentica
tion." A notary may verify a mortgagee's written 
statement of the actual amount of his claim, but 
need not authenticate the act by his seal; Ashley v. 

Wright, ' 19 Ohio St. 291. 

Confirmation of the correctness, truth, or 
authenticity of a pleading, account, Or other 
�aper, by an affidavit, oath, or deposition. 
Herbert v. Roxana Petroleum Corporation 
(D. C.) 12 F'.(2d) 81, 83 ; McDonald v. Rosen
garten, 134 Ill. 126, 25 N. E. 429 ; Summerfield 
v. Phamix Assur. Co. (C. C.) 65 F. 296 ; Patter
son v. Brooklyn, 6 App. Div: 127, 40 N. Y. S. 
581. 

VERI  FY. To confirm or substantiate by oath, 
S. B. McMaster, Inc., v. Chevrolet Motor Co., 
(D. C.) 3 F.(2d) 469, 471 ; Francesconi v. Inde
pendent School Dist. of Wall Lake, 204 Iowa 
307, 214 N. W. 882, 885 ; Marshall v. State, 
116 Neb. 45, 215 N. W. 564, 566. Particular
ly used of making formal oath to accounts, 
petitions, pleadings, and other papers. 

The word "verified," when used in a statute, ordi
narily imports a verity attested by the sanctity of 
an oath. Bristol v. Buck, 201 App. Div. 100, 194 N. Y. 
S. 53, 55. It is frequently used interchangeably with 
"sworn." Francesconi v. Independent School Dist. 
of Wall Lake, 204 Iowa, 307, 214 N. W. 882, 885. 

To prove' to be true or correct ; to confirm 
or establish the truth or authority of ; to con
firm ; to substantiate. City of Arlington v. 
DallaS-Fort Worth Safety Coach Co. (Tex. 
Civ. App.) 270 S. W. 1094, 1095 ; State v. Lock, 
302 Mo. 400, 259 S. W. 116, 120. To make cer- . 
tain by comparison. State v. Brown, 83 Fla. 
339, 91 So. 370, 371. 

The word "verify" sometimes means to confirm and 
substantiate by oath, and sometimes by argument. 
When used in legal proceedings it ' is generally em
ployed in the former sense. De Witt v. Hosmer, 3 
How. PJ;ac. (N. Y.)  284. 

VERI LY. In very truth ; beyond doubt or 

Veritas nominis tol l it errore'm demonstration is. 
The truth of the name takes away the error of 
description. Bacon, Max. Reg. 25 ; Broom, 
Max. 637, 641 ; 8 Taunt. 313 ; 2 Jones, Eq. (N. 
C.) 72. 

Veritas, qure m in ime  defensatur oppri m itur ;  et 
qui non improbat, approbat. 3 Inst. 27. Truth 
which is not sufficiently defended is over
powered ; and he who does not disapprove, 
approves. 

Veritatem qu i  non l ibere pronunciat proditor est 
veritatis. 4 Inst. Epil. He who does not free
ly speak the truth is a betrayer of truth. 

VERITY. Truth ; truthfulness ; conformity 
to fact. The records of a court "import un
controllable verity." 1 Black, Judgm. § 276. 

VERNA. Lat. In the civil law. A slave 
born in his master's house. 

VERSARI .  Lat. In the civil law. To be 
employed ; to be conversant. Versari male 
in, tutela, to misconduct one's self in a guard
ianship. Calvin. 

VERSUS. Lat. Against. In the title of a 
cause, tbe name of the plaintiff is put first, 
followed by the word "versus," then the de
fendant's name. Thus, "Fletcher versus 
PeCk," or "Fletcher against Peck." The word 
is commonly abbreviated "vs." or "v." Vs. 
and versus have become ingrafted upon the 
English language ; their meaning is as well 
understood and their use quite as appropriate 
as the word a.gainst could be. Smith v. But
ler, 25 N. H. 523. 

VE RT. Everything bearing green leaves in 
a forest. Manwood, For. Law 146. 

Also that power which a man has, by royal 
grant, to cut green wood in a forest. 

In heraldry, 'green color, called "venus" in 
the arms of pr�nces, and "emerald" in those 
of peers, and expressed in engravings by lines 
in bend. Wharton. ' 

question ; in fact ; certainly'; truly ; confident- ' VERUS. Lat. True ; truthful ; genuine ; ac
ly ; really. Gregg v. Sigurdson, 67 Mont. 272, tual ; real ; just. 
215 P. 662. 

VERY. In a high degree ; to no small extent ; 
' Veritas, a quocu nque d icitur, a Oeo est. 4 exceedingly ; extremely. Shriver v. Union 
, Inst. 153. Trtlth, by whomsoever pronounced, Stockyai'ds Nat. Bank, 117 Kan. 638, 232 P. 

is from God. 1062, 1066. 

Veritas demonstrationis tollit errorem nominIs. , VERY LORD AND VERY TENANT. They 
The truth of the description removes an error that al'e , immediate lord and tenant one to an-
in the name. , 1 Ld. Raym. 303. other. Cowell. , 

, Veritas habenda est. in juratore ; justitia et Ju
dici um in , .judice. l'ruth is the'desid�ratum in 
a ' juror ; ' justice and judgment in a judge. 

. Bract. fo!. 185b. . '. ' - , 
. . . . 

;V,r,ita.s nihil veretur njsl abscon,di. , 'l':ru.th f�rs 
nothing but to, be hid." 9 Coke; 20",. : " 

VESSEL A ship, brig, sloop, or other craft 
used in navigatio-n.\ 'The word in its broadest 
sense is mo�e cOIQprehensive than " �hip." 

. ' (  Any structure Which is made to :float upon 
,the- water. " for : purposes of commerce , or war, 

" w�eth�r impellec;l : by :wind, steam" , or oars. 
Chafte v. Ludeli�g, �7 La., *nn. 607. 

, ��.�� DI�.{3p �n..) 
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Every description · of ·water craft · or other 
contrivance used, or capable of being used, as 
a means of transportation in water or in wa
ter and in air . .  Act Sept. 21, 1922, c. 356 (19 
USCA § 231). 

Every description of water-craft or other 
flrtificial contrivances used, or capable of be
ing used, as a means of transportation on 
water. Rev. St. U. S. § 3 (1 USCA § 3). Un- . 
der this definition, the term has been held to 
include a large dredging barge, having no 
propelling power, but capable of being towed 
at sea ; City of Los Angeles v. United Dredg
ing Co. (C. C. A.) 14 F.(2d) 364, 365 ; and like
wise a house boat, not permanently attached 
to the shore, though without motive power ; 
The Ark (D. C.) 17 F.(2d) 446, 447 ; but not a 
wharfboat; secured to the shore by cables and 
used as an office, warehouse, and wharf, and 
having water and electric light connections 
and telephone system ; Evansville & Bowl
ing Green Packet Co. v. Chero Cola Bottling 
Co., 271 D. S. 19, 46 S. Ct. 379, 380, 70 L. Ed. 
805 ; nor a dry dock used for the repair of 
vessels, though capable of being floated and 
towed from place to place ; Berton v. Tietjen 
& Lang Dry Dock Co. (D. C.) 219 F. 763, 771. 

As used in various other statutes, the word "ves
sel" has been held appli!!able to a ferryboat ; Port 
Huron & Sarnia Ferry Co. v. Lawson (D. C.) 292 
F. 216, 219 ; a pile driver scow ; George Leary Const. 
Co. v. Matson (C. C. A.) 272 F. 461, 462 ; a derrick 
boat, carrying a derrick used for loading logs from 
the river bank upon boats ; Patton-Tully Transp. 
Co. v. Turner (C. C. A. ) 269 F; 334, 336 ;  a hydro
aeroplane while moving on the water ; Reinhardt v. 
Newport Flying Service Corporation, 232 N·. Y. 115, 
133 N. E. 37, 372, 18 A. L. R. 1324 ; and even to a log 
raft ; The Libby Maine (D. C.) 3 F.(2d) 79, SO. The 
term is broad enough to include a vessel's tackle, 
apparel, furniture, chronometer and appurtenances. 
The Frolic (D. C. ) 148 F. 921. 

The word has also been held to include a new 
ship as soon as its hull has been launched ; The 
Pinthis (C. C. A.) 286 F. 122 ; and any structure 
which is so far completed as to be capable of being 
used as a means of transportation on wate r ;  R. R. 
Ricou & Sons Co. v. Fairbanks, Morse & Co, ( C. C. 
A.) 11 F. (2d) 103, 104 ; but not an old hull built of 
timber taken from an old dry dock ; The Dredge A 
(D. C.) 217 F. 617, 630. Contra, Moores v. Under
writers (C. C.) 14 F. 236. 

The words "boat," "craft," and "water craft" are 
usually applied to small vessels, while larger ves
sels, especially in the case of large iron steamships, 
are usually referred to by the term "steamer,' ; or 
"steamship," or "vessel." The Saxon (D. C.) 269 F. 
639, 641. 

A utensil, such as a bottle, designed to hold 
liquids, etc. Old Tavern Farm v. Fickett, 125 
Me. 123, 131 A. 305, 300. 

Foreign Vessel 

A vessel owned by residents in, or sailing 
under the flag of, a foreign nation. "Foreign 
vessel," under the embargo act of January, 
1808, means a vessel under the flag of a for
eign power, and not a vessel in which foreign
ers domiciled · in the United States have an 
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interest. The Sally , 1 Gall. 58, Fed. · Cas . .  No. 
12,257. 

Public Vessel 

One owned and used by a nation or goverl1� 
ment for its public service, whether · in its 
navy, its revenue service, or otherwise. 

VEST. To accrue to ; to be fixed ; to take ef
fect ; to give a fixed and indefeasible right. 

It may denote either a vesting in interest 
or a vesting in possession. Busick v. Busick, 
65 Ind. App. 655, 115 N. E .. 1025, 1029. An 
estate is vested in possession when there ex
ists a right of present enjoyment ; and an es
tate is vested in interest when there is a pres
ent fix�d right of future enjoyment. Fearne, 

Rem. 2 ;  Butler v. Sherwood, 1'14 Misc. 483, 
186 N. Y. S. 712, 714 ; Schee v. Boone, 295 Mo. 
212, 243 S. W. 882, 885 ; State v. Welch's Es
tate, 235 Mich. 555, 209 N. W. 930, 934 ; Zieg
ler v. Love, 185 N. C. 40, 115 S. E. 887, 888 ; 
Hignett v. Sherman, 75 Colo. 64, 224 P. 411, 
415 ; Gray v. Shinn, 293 Ill. 573, 127 �. E. 755, 
758 ; In re Neel's Estate, 252 Pa. 394, 97 A. 
502, 504. 

The normal sense of the word is to indicate a 
present and immediate interest, as distinguished 
from one that is contingent. In re Stocker's Estate, 
260 Pa. 385, 103 A. 885, 886 ; Class v. Strack, 85' N. J. 
Eq. 319, 96 A. 405, 40& ; Snortum v. Snortum, 155 Minn. 
230, 193 N. W. 304, 305 ; Crawford v. Carlisle, 206 Ala. 
379, 89 So. 565, 571. 

To clothe with possession ; to deliver full 
possession of land or of an estate ; to give 
seisin ; to enfeoff. Spelman. 

VEST A. The crop on the ground. Cowell. 

VESTED. Fixed ; accrued ; settled ; abso
lute. Orthwein v. Germania Life Ins. Co. of 
City of New York, 261 Mo. 650, 170 S. W. 
885, 888. Having the character or giving 
the rights of ' absolute ownership ; not con
tingent ; not subject to be defeated by a. con
dition precedent. See Scott v. West, 63 Wis. 
529, 24 N. W. 161 ; McGillis v. McGillis, 11 
App; Div. 359, 42 N. Y. S. 924 ; Smith v. Pros
key, 39 Misc. 385, 79 N. Y. S. 851. 

VESTE D D,EV I SE. See Devise. 

V ESTE D  ESTATE. An interest clothed 
'
with 

a present, legal, and existing right of aliena
tion. Anderson v. Men.efee (Tex. Civ. App.) 
174 S. W. 904, 908. Any estate, property, or 
interest is called "vested," whether in pos
session or not, which is not subject to any 
condition precedent and unperformed. The 
interest may be either a present and immedi
ate interest, or it may be a future but uncon� 
tingent, and therefore transmissible, interest. 
Brown. See Tayloe v. Gould, 10 Barb. (N. Y.) 
388 ; Flannel' v. Fellows, 206 Ill. 136, 68 N. 
E. 1057 ; '  Tindall v. Tindall, 167 Mo. 218, 66 
S. W. 1092 ; Ward v. Edge, 100 Ky. 757, 39 
S .. W. 440. A vested estat�, whether present 
or future, may be ahsolutely or defeasibly 
vested. L'Etourneliu v. Henquenet, 89 Mich. 
428, 50 N. W. 1077, 28 Am. St. Rep. 310. If a 
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present right exists to future possession, the 
estate is "vested," even though actual posses
sion may be defeated by a future event. 
Wheaton Ooal 00. v. Harris, 288 Pa. 294, 135 
A. 637, 638. See, also, Vest. 

VESTED I N  I NTEREST. A legal term ap
plied to a present fixed right of future en
joyment ; as reversions, vested remainders, 
such executory devises, future uses, condi
tional limitations, and other future interests 
as are not referred to, or made to depend on, 
a period or event that is uncertain. Wharton. 
See Smith v. West, 103 Ill. 337 ; Hawley v. 
James, 5 Paige (N. Y.) 466 ; Gates v. Seibert, 
157 Mo. 254, 57 S. W. 1065, 80 Am. St. Rep. 
625. 

.-

VESTED I N  POSSESS I O N .  A legal term ap
plied to a right of present enjoyment actually 
existing. See Vest. 

VESTED I NTEREST. A present right or 
title to a thing, which carries with it an ex
isting right of alienation, even though the 
right to possession or enjoyment may be post
poned to some uncertain time in the future, 
as distinguished from a future right, which 
may . never materialize or ripen into title, 
and it matters not how long or for what 
length of time the future possession or right 
of enjoyment may be postponed, if the present 
right exists to alienate and pass title. fi
delity & Columbia Trust 00. v. Tiffany, 202 
Ky. 618, 260 S. W. 357, 359. A future interest 
not dependent on an uncertain period or 
event, or a fixed present right of future en
joyment. In re Whiting (D. C.) 3 F.(2d) 440, 
44t ; McManus v. Peerless Oasualty Co., 114 
Me. 98, 95 A. 510. It is not the uncertainty 
of enjoyment in the future, but the uncertain
ty of the right of enjoyment, which makes the 
difference between a "vested" and a "con
tingent" interest. Mahoney v . .Mahoney, 98 
Conn. 525, 120 A. 342, 345. A future interest 
is vested when there is a person in being who 
would have a right, defeasible or indefeasible, 
to the immediate possession of the property, 
uppn the ceasing of the intermediate or prece
dent interest. Civil ODde Oal. § 694. See Al
liSDri V. Allison, 101 Va. 537, 44 S. E. 904, 
63 L. R. A. 920 ; Hawkins v. Bohling, 168 Ill. 
214, 48 N. E. 94 ; Stewart v. Harriman, 56 
N. H. 25, 22 Am. Rep. 408 ; Bunting v. Speek, 
41 Kan. 424, 21 P. 288, 3 L. R. A. 690. 
VESTED LEGACY. A legacy given in such 
terms that there is a fixed; indefeasible right 
to its payment. In re Gentral Union Trust 
00. of New York, 183 N. Y. S. 671, 673, 193 
App. Div. 292. A legacy payable at a future 
time, certain to arrive, and not subject to 
conilitiDns precedent, is vested, where there 
is Ii person in esse at the testator's death 
capable . "'Of taking when the time arrives, 
though his interest may be altogether, de� 
feated by his 'Own death. lri re Marshall's 
Estate" ' 262 Pa. 145, 105 A. 63i 64. A legacy 
is said to be vested when tIle', words bf the 
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testator making the bequest convey a trans
missible interest, whether present or future, 
to the legatee in the legacy. Thus a legacy 
to one to be paid when he attains the age of 
twenty-one years is a vested legacy, because 
it is given unconditiDnally and absolutely, and 
therefore vests an immediate interest in the 
legatee, of which the enjoyment only is de
ferred or postponed. Brown. See Magcrffin 
v. Patton, 4 Rawle (Pa.) 113 ; Talmadge v. 
Seaman, 85 Hun. 242, 32 N. Y. S. 906 ; Ruben
cane v. McKee, 6 A. 639, 6 Del. Oh. 40. 

VESTED REMA I NDER'. See Remainder. 

VESTED R I GHTS. In constitutional law. 
Rights which have so completely and definite
ly accrued to or settled in a person that they 
are not subject to be defeated or canceled by 
the act of any other private person, and which 
it is right and equitable that the government 
should recognize and protect, as being lawful 
in themselves, and settled according to the 
then current rules 'Of law, and of which the 
individual ,could not be deprived arbitrarily 
without injustice, or of which he could not 
justly be deprived otherwise than by the es
tablished methods of procedure and for the 
public welfare. See Cassard v. Tracy, 52 La. 
Ann. 835, 27 So. 368, 49 ,L. R. A. 272 ; Stimson 
Land CD. v. Rawson (C. 0.) 62 F. 429 ; Grind
er v. Nelson, 9 Gill. (Md.) 309, 52 Am. Dec. 
694 ; 1\f.oor,e v. State, 43 N. J. Law, 243, 39 Am. 
Rep. 558 ; Board of Com'rs of Everglades 
Drainage Dist. v. Forbes Pioneer Boat Line, 
80 Fla. 252, 86 So. 199, 202 ; McDonald v. 
McDonald, 212 Ala. 137, 102 So. 38, 41, 36 A. L. 
R. 761 ; Parker v. Schrimsher (Tex. Oiv. App.) 
172 S. W. 165, 168. A right is not "vested" 
unless it is more than a mere expectation 
based 'On the anticipated continuance 'Of pres
ent laws ; it must be an established interest 
in property, not open to doubt. Leach v. 
Oommercial Say. Bank of Des Moines, 205 
Iowa 1154, 213 N. W. 517, 521 ; McCutcheon & 
Ohurch v. Smith (Tex. Oiv. App.) 194 S. W. 
831, 834. To be vested in its accurate legal 
sense, a right must be complete and consum
mated, and one <>f which the person to whom 
it belongs cannot be divested without his 
consent. Merchants' Bank v. Garrard, 158 
Ga. 867, 124 S. E. 715, 717, 38 A. L. R. 102 ; 
Jennings v. Capen, 321 Ill. 291, 151 N. E. 
900, 902. Rights are vested when the right 
to enjoyment, present or prospective, has , be
come the property of some particular per
son ,or persons as a present interest. They 
are expectant, .when they depend upon ' the 
continued existence of , the present condition 
of things until the happening of some future 
event. They a:re �ontingent when they are 
only to come intD' existence on an event or 
'condition which may not happen or be per
formed until some other event may prevent 
their vesting. Avery v. Curtiss, 108 Okl. 154, 
235 P. 195, 197 ; Wirtz Vo Nestos, 51 N� D. 603, 
200 N. W: 524, 530 ; U. So v'. Heinrich (D. C.) 
12 F.(2d) 938, 940 ;  Arnold & 'Murdock Co. v. 
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Industrial Commission, 314 Ill. 251; 145 N. E. 
342, 344, 40 A. L. R. 1470. A "vested right" is 
an immediate fixed right of present or future 
enjoyment, or an immediate right of present 
enjoyment, or pr:esent fixed right of future en
joyment. Pollack v. Meyer Bros. Drug C o. 
(C. C. A.) 233 F. 861, 867 ; Steinfeld v. Niel
sen, 15 Ariz. 424, 139 P. 879; 896 ; City of 
Chicago v. Collin, 302 Ill. 270, 134 · N. E. 751, 
752. 

VEST I G I AL WO RDS. Those contained in a 
statute which by reason of a succession of 
statutes on the same subject-matter, amepd
ing or modifying previous provisions of the 
same, are rendered useless or meaningless' by 
such amendments. They should not be' per
mitted to defeat the fair meaning of the stat
ute. Saltonstall v. Birtwell, 164 U. S. 70, 17 
S. Ct. 19, 41 L. Ed. 348. 

VEST I G I U M .  Lat. In the law ·of evidence, 
a vestige, mark, or sign ; a trace, track, or 
impression left by a physical object. Fleta, 
1. 1, c. 25, § 6. 

VEST I N G O R D E R. In English law. An or
der which may be granted by the chancery di
vision of the high court of justice, (and for
mel."ly by chancery,) passing the legal estate 
in lieu of a conveyance. Commissioners also; 
under modern statutes, have similar powers. 
St. 15 & 16 Viet. c. 55 ; Wharton. 

VESTRY. In ecclesiastical law. The place 
in a church where the priest's vestures are 
deposited. Also an assembly of the minister, 
church-wardens, and parishioners, usually 
held in the vestry of the church, or in a build
ing called a "vestry-hall," to act upon busi
ness of the church. Mozley -& Whitley. 

VESTRY CESS. A rate levied in Ireland for 
parochJal purposes, abolished by St. 27 Vi ct. 
c. 17. 

V EST RY-CLERI<. An officer appointed to 
attend vestries, and take an account of their 
proceedings, etc. · 

VESTRY-M EN.  A select number of parish
ioners elected in large and populous parishes 
to take care of the concerns of the pari'sh ; so  
called because they used ordinarily to  meet 
in the vestry of the church. Cowell. 

VEST U RA. A crop of grass or corn. Also a 

VEXATA QUJESTIO 
the. surface of the land; and clothe tt exter
nally. Ham. N. P. 151. 

VETERA STATUTA. Lat. Ancient statutes. 
The English statutes from Magna Oharta to 
the end of the reign of Edward II. are so call
ed ; those from the beginning of. the reign of 
Edward III. being contradistinguished by the 
appellation of "Nova Statuta." 2 Reeve, Eng. 
Law, 85. 

VET E R I NAR I AN .  One who practices the art 
of treating diseases and injuries of domestic 
animals, surgically or medically. Tucker v. 
Williamson (D. C.) 229 F. 201, 210. 

VETITUM NAM I U M. L. Lat. Where the 
bailiff of a lord distrains beasts or goods of 
another, and the lord forbids the bailiff to 
deliver them when the sheriff comes to make 
replevin, the owner of the cattle may demand 
satlsfaction in placitum de vetito nOlmio. 2 
Inst. 140 ; 2 Bl. ComIp-. 148. 

VETO (Lat. I forbid). The refusal of assent 
by the executive officer whose assent is nec
essary to perfect a law which has been pass
ed by the legislative body, and the message 
which is usually sent to such body by the 
executive, stating such refusal and the rea
sons therefor. It is either absolute or quali
fied, according as the effect of its exercise 
is either to destroy the bill finally, or to pre
vent its becoming 

. 
law unless again passed 

by a stated proportion of votes or with other 
formalities. Or the veto may be merely sus
pensive. See People v. Board of Councilmen 
(Super. Buff.) 20 N. Y. Supp. 51. 

Pocket Veto 
Non-approval of a legislative act by the 

president or state governor, with the result 
that it fails to become a law, not by a written 
disapproval, (a veto in the ordinary form,) 
but by remaining silent until the adjournment 
of the legislative Dody, when that adjourn
ment takes place before the expiration of the 
period allowed by the constitution for the 
examination of the bill by the executive. 

VETUS J US. Lat. The old law. A term 
used in the civil law, sometimes to desigllate 
the law of the Twelve Tables, and sometimes 
merely a law which was in force previous to 
the passage of a subsequent law. Calvin. 

garment ; metaphorically applied to -a pos- VEX. To harrass, disquiet, annoy ; as by 
session or seisin. repeated litigation upon the same facts. 

VEST U RA T E RRIE. In old English law. 
The vesture of the land ; that is, the corn, 
grass, underwood, 'sweepage, and the like. 

. Co. Litt. 4b. See Simpson v. Coe, 4 N. H. 301: 

VEXA R I .  Lat. To be harrassed, vexed, or 
annoyed ; to be prosecuted ; as in the maxim, 
N emo debet biB vexari pro una et eadem 
caus.a, no one should be twice prosecuted 
for one and the same cause·. V ESTU RE. In old English law. Profit of 

land. "How much the vesture of an acre is 
worth." Cowell. VEXATA QUIEST I O. Lat. A vexed ques

tion ; a question often agitated or discussed, 
VEST � R E  O F  LAND.  A phrase including but not determined or settled ; a question or 
all things, trees · excepted, whiCh grow upon point which has been differently determined, 
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and so left doubtful. 7 Coke, 45b ; 3 Bur
rows, 1547. 

V EXAT I O N. The injury or damage which 
is suffered in consequence of the tricks of an
other. 

V EXAT I O US. A proceeding is said to be vex
atious when the party bringing it is not acting 
bona jid,e, and merely wishes to annoy or em
barrass his opponent, or when it is not cal
culated to lead to any practical result. Such 
a proceeding is often described as "frivolrlU3 
and vexatious," and the court may stay it on 
that ground. Sweet. 

VEXAT I O US ACT I O NS ACT. An act of 
parliament of 1896, authorizing the High 
Court to make an order, on the application 
of the attorney-general, that a person shown 
to be habitually and vexatiously litigious, 
without reasonable ground, shall not iIu:;ti
tute legal proceedings in that or any other 
court, without leave of the High Court judge 
thereof, upon satisfactory proof that such le
gal proceedings are not an abuse of the proc
ess of the court and that there is a prilJniJ, 
facie ground therefor. The order when made 
is published in the Gazette.' See 76 L. T. 351 ; 
[1913] W. N. 274 (Div. Ct.). 
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forms of law are observed ; "executory" when 
seizure is obtained against the property of 
the debtor, without previous citation, in vir
tue of an act or _ title importing confession of 
judgment, or in other cases provided by law. 
Code Prac. La. art., 98. 

V I A  P U B L I CA. In the civil law. A public 
way or road, tr.e land itself belonging to the 
public. Dig. 43, 8, 2, 21. 

V I A  REG I A. In English law. The king's 
highway for all men. ,Co. Litt. 560... The 
highway or common road, called "the king's" 
highway, b2cause authorized by him and 
under his protection. Cowell. 

Via trita est tutissima. The trodden path is 
the safest. Broom, Max. 134 ; 10 Coke, 142. 

V I AB I L I TY. Capability of living. A term 
used to denote the power a neW-born child 
possesses of continuing its independent ex
istence. 

V I ABLE. Capable of life. This term is ap
plied to a newly-born infant, and especially 
to one prematurely bo,rn, which is not only 
born alive, but in such a state of organic de
velopment as to make possible the con.tinu
ance of its life. 

VEXED QUEST I O N .  A question or point of V I lE  SERV I T US. Lat. A right of way ON r 
law often discussed or agitated, but not de, another's land. 
termined or settled. 

V I AG E R E  RENTE. In French law. A rent-
V I  AUT C LAM. Lat. In the civil law. By charge or annuity payable for the life of the 
force or covertly. . Dig. 43, 24. annuitant. 

VI B O N O R U M  RAPTO RU M .  Lat. In the V I A N D E R. In old English law. A return
civil law. Of goods taken away by force. ing officer. 7 Mod. 13. 
The name of an action given by the prretor 
as a remedy for the violent taking of anoth- V I ATOR. I.Jat. · In Roman law. A summon
er's property. Inst. 4, 2 ;  Dig. 47, 8. er or apparitor ; an officer who attended on 

the tribunes and rediles. 
VI ET A.R M I S. Lat. With force and arms. 
See Trespass. 

V I A. Lat. 

I n the Civil Law 

Way ; a road ; a right of way. The right 
of walking, riding, and driving over another's 
land. Inst. 2, 3, pro A species of rural servi
tude, which included iter (a footpath) and 
actus, (a driftway.) 

I n old English law 

A way ; a public road ; a foot, horse, and 
cart way. Co. Litt. 560... 

V I CAR. One who performs the functions of 
another ; .  a substitute. Also the incumbent 
of an appropriated or impropriated ecclesias
tical benefice, as distinguished from the in
cumbent of a non-appropriated benefice, who 
is called a "rector. " 'Vharton. See Pinder 
v. Barr, 4 El. & Bl. 115. 

V I CAR G E N ERAL. An ecclesiastical officer 
who assists the archbishop in the discharge 
of his office. 

V I CARAG E. In English ecclesiastical law. 
The living or benefice of a vicar, as a parson
age is of a parson. 1 Bl. Comm. 387, 388. 

Via antiqua y.ia est tuta. The old way is the V I CAR I A L  T I T H ES. Petty or small titheS 
safe way. Manning v. Manning's Ex'rs, 1 payable to the vicar. 2 Steph. Comm. 681-
Johns. Ch. (N. Y.) 527, 530. 

V I A  O R D I NARI A ;  V I A  EX ECUT I VA. In 
the law of Louisiana, the former phrase 
means in the ordinary way or by ordinary 
process, the latter means by executory proc
eSB or in ·an · executo.ry proceediIig. A pro.
Ceed,ing in a civll action is '!o.rdinary" when 
a citation takes place and all the" delays and 

'
V I CAR I O, etc. An ancient writ fo.r a spirit.: 
ual person imprisoned, upon forfeiture of a 
recognizance, etc. Reg. Orig. 147. 

V I CAR I US APOST O L I C US. , An o.fficer 
through whom the Pope exerciSes · 

authority 
lIii parts remote,. and who ' is sometimeS sent 
With episcopal ,functions into provinces where 
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there is no bishop resident or there has been 
a long vacancy in . the see, or into infidel ,or 
heretical countries. 2 Phill. Int. L. 529. 

Vicari us non habet vicariu m .  A deputy has 
not [cannot have] a deputy. A delegated 

VIOIOUS IN'l'BOMISSIO:ft' 

of a consul or who has charge of a portion of 
his territory. In old English law, it meant the 
deputy or substitute of an earl (comes), who 
was · anciently called "consui," answering to 
the more modern '''It-ice-comcs.'' Burrill. 

power cannot be again delegated. Broom, -Vice,·do m i n us. A sheriff. 
Max. 839. 

V I CE. A fault, defect, or imperfection. In 
the civil law, redhibitory vices are such faults 
or imperfections in the subject-matter of a 
sale as will give the purchaser the right to 

return the article and demand back the price. 

-Vice·dom i n us episcopi; ' ' The vicar general or 
commissary of a bishop. Blount. 

-Vice·gerent. A deputy or lieutenant. 

-Vice·judex. In old Lombardic law. A dep-
uty judge. 

V I CE. Lat. In the place or stead. Vice -Vice. marshal. An officer who was appointed 
mea, in my place. to assist the earl marshal. 

-Vice·ad m iral. An officer in the n'avy next in -Vice.president of the U nited States. The title 
rank after the admiral. of the second officer, in point of rank, in the 

-V ice-ad miral  of the coast. A county officer in 
England appointed by the admiral "to be an
swerable to the high admiral for all the coasts 
of the sea, when need and occasion shall be." 
He also had power to arrest ships, when found 
within a certain district, for the use of the 
king. His office was judicial as well as minis
terial. The appointment to the office is still 
made for a few countries of England. 

-Vice·adm iralty co urts. In English law. 
Courts established in the king's possessions 
beyond the seas, with jurisdiction over mari
time causes, including those relating to prize. 
3 S teph. Comm. 435 ; 3 Bl. Comm. 69. 

-Vice-cham berlain.  A great officer under the 
lord chamberlain, who, in the absence of the 
lord chamberlain, has the control and com
mand of the officers appertaining to that part 
of the royal household . which is called the 
"chamber." Co.well. 

-Viee·oh ancellor. See Chancellor. 

executive branch of the government of the 
United states. 

-Vice· principal. See Principal. 

-Vice versa. Conversely ; in inverted order ; 
in reverse manner. 

V I CE-C O M ES N O N  M I S I T  B REVE. The 
sheriff hath not sent the writ. The form of 
continuance on the record after issue and be
fore trial. 7 Mod. 349 ; 11 Mod. 231-

V I C EROY. A person clothed with authority 
to act in place O'f the king ; hence, the usual 
title of the governor of a dependency. 

V I C I NAGE. Neighborhood ; near dwelling ; 
vicinity. 2 Bl. Comm. 33 ; Cowell. In modern 
usage, it means the county where a trial is 
had, a crime committed, etc. See State v. 
Orinklaw, 40 Neb. 759, 59 N. W. 370 ; Convers 
v. Railway Co., 18 Mich. 468 ; Taylor v. ' Gard
iner, l1 R. I. 184 ; Ex parte McNeeley, 36 W. 
Va. 84, 14 S. E. 436, 15 L. R. A. 226, 32 Am. St. 
Rep. 831 ; Commonwealth v. CO'llins, 268 Pa. 
295, 110 A. 738, 739 ; Ex parte MacDonald, 20 
Cal. App. 641, 129 P. 957. 

-Vice·comes. A title formerly bestowed on 
the sheriff of a ·county, when he was regard
ed as the deputy of the count or earl. Co. 
Litt. 168. 

V I C I N ETUM.  The neighborhood ; vicinage ; 
-Vice·co m itissa. In old English law. A vis- the venue. Co. Litt. 185b. 
countess. Spelman. 

-Vice com meroial agent • . In the consular serv
ice of the United States, this' is the' title of a 
consular officer whO' is substituted temporarily 
to fill the place of a commercial agent when 
the latter is . absent or · relieved from duty. 
Rev. St. U. S. § 1674 (22 USCA § 51) .  

· ..... Vice·constable of Enghmd. An ancient of
ficer in the time of Edward IV. 

Vicin i  vicin iOra prresu m iJntur scire. 4 Inst. 173. 
Persons living in the neighborhood are pre� 
sumed to know the neighborhood. 

V I C1 N I TY. NeighborhO'od ; etymologically, 
by common understanding, it admits of a wid
er latitude than proximity or contiguity, and 
may embra·ee a more extended space than that 
lying ' contiguous to the place in question ; 
and, as applied to towns and other territorial 

' divisions, may · embrace . those nO't adjacent ; 
�Vice consul. In the consular service of the Haley v. Ins. Co.; 12 Gray (Mass.) 545 ; Lallg_United States this term denotes a consular ley v. Barnstead, 63 N; H. 246 ; State v. officer wh.o is .substJtuted temporarily to fill Longley, 119 Me. 535, 112 A. 260, 262 ; Chand
the place of a consul who is abse,pLor relieved ler, Gardner & Williams v. Reynolds, 250 from duty. 22 USCA § 51. Schunior v. Rus- Mass. 309, 145 N. E.. 476, 478. ' 

. 

sell; 83 Tex. 83, 18 S. W. 484. In internation-
at law ,generally the term designates a com- V I C I OUS I NTRO M I SS I O N. , In Scotch law. 
mer-cial . agent wbo , acts in' the place , . .01' , stea.d A meddling with . the llloval)�es of a deceased, 
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without confirmation or probate of his will or . Assur. Co., 72 Vt. 458, 48 A. 639 ; Com. v. 
other title. Wharton. Quinlan, 153 Mass. 483, 27 N. E. 8. 

V I C I S  ET V E N E L L I S  M U N DAN D I S. An an- V idetur q u i  \S u rdus  et m utus ne  poet faire al ien
cient writ against the mayor or bailiff of a ation .  It seems that a deaf and dumb man 
town, etc., for the clean keeping of their cannot alienate. Brower v. Fisher, 4 Johns. 
streets and lanes. Reg. Orig. 267. Ch. (N. Y.) 444 ; Brooke, Abr. "Eschete," pI. 4. 

V I CO U N T I EL, or V I CONT I EL.  Anything 
that belongs to the sheriffs, as vicontiel 'UJvits ; 
i. e., such as are triable in the sheriff's court. 
As to vicontiel rents, see St. 3 & 4 Wm. IV. c. 
99, §§ 12, 13, which places them under the 
management of the commissioners of ,the 
woods and forests. Cowell. 

V I CO U NT I EL J U R I S D I C T I ON.  That juris
di,ction which belongs to the officers of a coun
ty ; as sheriffs, coroners, etc. 

V I CTUALLER. In English law. A person 
authorized by law to keep a house of enter
tainment for the public ; a publican. 9 Adol. 
& E. 423. One who serves food or drink pre
pared for consumption on the premises. 
Friend v. Childs Dining Hall Co., 231 Mass. 
65, 120 N. E. 407, 409, 5 A. L. R. 1100. 

V I D I M US. An inspeaJimus, (q. v.) Barring. 
Ob. St. 5. 

V I D U A  REG I S. Lat. In old English law. A 
king's widow. The widow of a tenant in oap
ite. So called, because 'she was not allowed 
to marry a second time without the king's per
mission ; obtaining her dower also from the 
assignment of the king, and having the king 
for her patron and defender. Spelman. 

V I D U I TAT I S  PROFESS I O. Lat. The mak
ing a solemn profession to live a sole and 
chaste woman. 

V I D U I TY. Widowhood. 

V I E. Fr. Life ; occurring in the phrases 
cestu,i que vie, pur autre vie, etc. 

V I CTUALS. ]--ood ready to eat. Friend v. V I EW. The right of prospect ; the outlook 

Childs Dining Hall Co., 231 Mass. 65, 120 N. or prospect from the windows of one's house. 
A species of urban servitude which prohibits E,. 407, 5 A. L. R. 1100. the obstruction of such prospect. 3 Kent. 

V I CTUS. Lat. In the civil law. Sustenance ; Comm. 448. 
' 

support ; the means of living. 'Ve understand by view every opening 

V I DA M E. Jn French feudal law. Originally, 
an officer who represented the bishop, as the 
viscount did the count. In process of time, 
these dignitaries erected their offices into fiefs, 
and became feudal nobles, such as the vidJame 
of Ohartres, Rheims, etc., continuing to take 
their titles from the seat of the bishop whom 
they represented, although the lands held by 
virtue of their fiefs might be situated else-' 
where. Brande ; Burrill. 

V I D E. Lat. A word of reference. Vide an,te, 
or vide supra, refers to a previous passage, 
vide post, or vide intra, to a subsequent pas
sage, in a book. 

V idebis ea salpe co m mitti q Ual salpe vindicantur. 
3 Jnst. Epil. You will see these things fre
quently committed which are frequently pun
ished. 

V I D E L I C ET.  Lat. The words "to-wit;" or 
"that is to say," so frequently used in plead
ing, are technically called the "videlicet" or 
"scilicet ;': and when' any fact alleged in 
pleading is preceded by, or accompanied with 
these words, such fact is, in the language of 
the law, said to be "laid. under a videlicet.'! 
The use of the videlicet is to point out, par
ticularize, 01' render more specific that which 
has been previously stat�d ' in general lan
guage only ; also to explain that which is 
doubtful or obscure. . Brown. See Stukeley v. 
Butler, Hob. 171 ; Gleason v. McVickar, '

7 
Cow. (N. Y.) 43 ; Sullivan , v. State, 67 Miss. 
346, -7 , So.' 275 ; .. Clark v. ',Employers' Liability 

which may more or less facilitate the means 
of looking out of a building. Lights are 
those openings which are made rather for 
the admission of light than to look out of. 
OiV'. Code La. art. 715. 

Also an inspection by the jury previously to 
the trial of property in controversy, or of a 
place where a crime has been committed. See 
Garbarsky v. Simkin, 36 MISC. 195, 73 N. Y. 
S. 199 ; Wakefield v. Railroad Co., 63 Me. 
385 ; Lancaster County v. Holyoke, 37 Neb. 
328, 55 N. W. 950, 21 L. R. A. 394 ; Common
wealth v. Dascalakis, 246 Mass. 12, 140 N. E. 
470, 477. 

V I EW A N D  D E L I V ERY. When a right of 
common is exercisa!ble not over the whole 
waste, but only in convenient places indicated 
from time to time by the lord of the manor 
or his bailiff, It is said to be exercisable after 
"view and delivery." Elton, Commons, 233. 

V I EW, D EMAND O F. In real actions, the de
fendant was entitled to demand a view, that 
is, a sight of the thing, in order to ascertain 
its identity and other circumstances. As, if 
a real action were brought against a tenant, 
and such tenant did not exactly know what 
land it was that the demandant asked, then 
he might pray the view, which was that he 
might see the land which the 'demandant 
claimed. Brown. 

V I EW OF AN I NQU EST. A view ,or inspec
tion taken by ,a jury; summoned upon ,an in
quiSition ,or inquest, of the .place " Qr property 



1817 VILLEIN. SO'OAGE 

to' which the inquisition ' O'r inquiry refen. under the term O'f "vills" 'borO'ughs and cities 
BrO'wn. are contained. 

V I EW OF FRANI<-PLEDGE. In English 
law. An examinatiO'n to' see if every free
man abO've twelve years of age within the 
district had taken the oath of allegiance, and 
found nine freemari pledges for his peaceable 
demeanor. 1 Reeve, Eng. Law, 7. 

V I EWE RS. Persons appointed by a court to 
make an investigation of certain matters, or 
to examine a particular locality, (as" the pro
posed site of a new road,) and to report to the 
court the result of their inspection, with their 
-opinion on the same. 

I n O ld Practice 

Persons appointed under writs of view to 
testify the view. Rosc. Real Act. 253. 

V I F-GAG E. L. Fr. In old English law. A 
vivum vad'ium or living pledge, as distin
guished from a mortgage or dead pledge. 
Properly, an estate given as security for a 
debt, the debt to be satisfied out of the rents, 
issues, and profits. ' 

V I LLA REGIA., Lat. In Saxon law. A royal 
residence. Spelman. 

V I LLAGE. Any small assemblage of houses 
for dwellings or business, or both, in the coun
try, whether they are situated upon regularly 
laid out streets and alleys or not. Hebert v. 
Lavalle, 27 Ill. 448 ; People v. Van Nuys 
Lighting Dist. of Los Angeles Oounty, 173 
Cal. 792, 162 P. 97, 908, Ann. Cas. 1918D, 255, ; 
State v. Booth, 169 Iowa, 143, 149 N. W. 244, 
245. The houses comprising the village must 
be reasonably contiguous to each other. State 
v. County Com'rs of McKinley County, 20 N. 
M. 67, 145 P. 1083, 1085, L. R. A. 19150, 898. 

In some states, this is the legal description 
of a class of municipal corporations of smal
ler population . than "cities" and having a 
simpler form of government, and correspond
ing to "towns" and "boroughs," as these terms 
are employed elsewhere. 

V I LLA I N . An opprobrious epithet, implying 
great moral delinquency, and equivalent to 
kna ve, rascal, or scoundreL The word is 

V I G I L. In ecclesiastical law., The eve or libelous. 1 Bos. & P. 331. 
next day before any solemn feast. 

V I G I LANCE. Watchfulness ;  precaution ; a 
proper degree of activity and promptness in 
pursuing one's rights or guarding them from 
infraction, or in making or discovering op
portunities for the enforcement of one's law
ful claims and demands. It is the opposite of 
laches. 

Vigilantibu s  et non dlormientibus j u ra subveni
u nto The laws aid those who are vigilant, not 
those who sleep upon their rights. 2 Inst. 
690; Merchants' Bank of N�wburyport, Presi
dent, et.c., of, v. Stevenson, 7 Allen (:Mass.) 
493 ; Broom, Max. 892. 

V I LLAN I S  REG I S  SU BTRACT I S  R E D U 
C E N D IS. A writ that lay for the bringing 
back of the king's bondmen, that had been 
carried a way by others out of his manors 
whereto they belonged. Reg. o rig. 87. 

V I L LAN U M  SERV I T I U M. In old English 
law. Villein service. Fleta, lib. 3, c. 13, § 1. 

V I LLE I N. A person attached to a manor, 
who was substantially in the condition of a 
slave, who performed the base and servile 
work upon the manor for the lord, and was, 
in most respects, a subject of property be
longing to him. 1 Washb. Real Prop. 26. 

V I G O R. Lat. Strength ; virtue ; force ; ef- V I L LE I N  I N  G ROSS. A villein who was an
ficiency. Proprio vigore, by its own force. nexed to the person of the lord, and tr�lllS

ferable by deed from one owner to another. 
2 Bl. Comm. 93. V I I S ET M O D I S. Lat. In the ecclesiastical 

courts, service of a dec�ee or citation viis et 
modis, i. e., by all "ways and means" likely 
to affect the party with knowledge of its con
tents, is equivalent to substituted service in 
the temporal courts, and is opposed to per
sonal service. Phillim. Eec. Law, 1258, 1283. 

V I LLE I N  REGARDA NT. A villein annexed 
to' the manor of land ; a serf. 

V I LLE I N  SERV I C ES. Base services, such 
as villeins performed. 2 Bl. Comm. 93. They 
were not, however, exclusively confined to 
villeins, since they might be performed by 

V I L L. In old English law, this word was freemen, without impairing their free condi
used to signify the parts into which a hundred tion. Bract. fol. 24b. 
-or wapentake was divided. It also Signifies a V I LLE I N  SO CAG E. In feudal and old Eng-
town or city. lish law. A species of tenure in which the 

Demi-vill services' to be rendered were certain and de-
A town consisting of five freemen, or frank- terminate, but were of a base or servile na-

1Jledges. Spelman. ture ; i. e., not suitable to a man of free 

V il la est e'x p luribus m ansionibus vicinata, et 
collata ex pluribus vicin is, et 'Su b  appellatione 
vil larum continentlir b urg i et civitates. Co. Litt. 
115. Vill is a neighborhood of many man
sions, a eollection of man� neighbors, and 

and honorable rank. This was alsO' called 
"privileged villeinage," to distinguish it 
from "pure villeinage," in which the services 
were not certain, but the tenant was obliged 
to do whatever he was commanded. 2 Bl. 
Comm. 61. 
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V I L L E NAG E. A servile kind of tenure be- 'V I ND I C.TA. In Roman law. A rod or 
longing to lands or tenements, whereby the wand ; and, from the use of that instrument 
tenant was bound to do all such services as in their course, various legal acts came to 
the lord commanded, or were fit for a vil- be distinguished by the term ; e. g., one of 
lein to do. Cowell. See Villein. the three ancient modes of manumission was 

Pure Vil lenage 

A base tenure, where a man holds upon 
terms of doing whatsoever is commanded of 
him, nor knows in the evening what is to be 
done in the morning, and is always bound to 
an uncertain service. 1 Steph. Comm. (7th 
Ed.) 188. 

V I LLENOUS J U D GM E NT. A judgment 
which deprived one of his libera lex, whereby 
he was discredited and disabled as a juror 
or witness ; forfeited his goods and chattels 
and lands for life ; wasted the lands, razed 
the houses, rooted up the trees, and commit
ted his body to prison. It has become obsolete. 
4 Bl. Comm. 136 ; 4 Steph. Comm� 230 ; 4 
Broom & H. Comm. 153. Wharton. 

by the vindicta ; also· the rod or wand inter
vened in the progress of the old action of 
vindicaNo, whence the name of that action. 
Brown. 

'V I N D I CT I V E  DAMAG ES. ' See Damages. 

V I N O US L I QUO RS. This term includes all 
alcoholic beverages made from the juice of 
the grape by the process of fermentation, and 
perhaps · similar liquors made from apples 
and from some species of berries ; but not 
pure alcohol nor distilled liquors nor malt 
liquors such as beer and ale. See Adler v. 
State, 55 Ala. 23 ; Reyfelt v. State, 73 Miss. 
415, 18 So. 925 ; Lemly v. State, 70 Miss. 241, 
12 So. 22, 20 L. R. A. 645 ; Com. v. Reyburg, 
122 Pa. 299, 16 A. 351, 2 L. R. A. 415 ; Feld
man v. Morrison, 1 Ill. App. 462 ; Hinton v. 
State, 132 Ala. 29, 31 So. 563. 

V I NTN ER. One who sells wine. A covenant 
prohibiting the trade of a vintner includes 
a person selling wines not to be drunk on the 
premises. 25 L. T. (N. S.) 312. 

Vim vi repellere licet, modo fiat m oderam ine 
incul patm t utelre, non ad su men dam vindicrtam, 
sed ad propu lsandam inj uriam. It is lawful to 
repel force by force, provided it be done with 
the moderation of blameless defense, not for 
the purpose of taking revenge, but to ward 
off injury. Co. Litt. 1620,. V I O L. Fr. In Fr�nch law. Rape. Barring, 
V I NAG I UM.  A payment of a certain quan- Ob. St. 139. 

tity of wine instead of rent for a vineyard. 
2 Mon. Ang. p. 980. 

V I N C U LAC I O N. In Spanish law. An entail. 
Schm. Civil Law, 308. 

V I N C U LO .  In Spanish law. The bond, 
chain, or tie of marriage. White, New Re
cop, b. 1, tit. 6, C. 1, § 2. 

V I N C U LO MATR I M O N I I .  
Matrimonii ; Divorce. 

V I NCULUM J U R IS.  Lat. 

See A Vinculo 

In the Roman 
law, an obligation is defined as a vinculum 
juris, i. e., "a bond of law," whereby one 
party becomes or is bound to another to do 
something according to law. 

V I. N D EX. Lat. 
fender. 

In the civil law. A de-

V I O LAT I O N. Injury ; infringement ; breach 
of right, duty or ilaw ; ravishment ; seduc
tion. The statute 25 Edw. III. St. 5, C. 2. 
enacts that any person who shall violate the 
king's companion shall be guilty of high 
treason. 

V I O LENCE. The abuse of force. That force 
which is emplo:yed against common right, 
against the laws, and against public liberty. 
Mer!. Repert. 

Violence is synonymous with physical 
force, and the two are used interchangeably. 
in relation to assaults, by elementary writers 
on criminal law. State v. Wells, 31 Conn. 
212. See Agee v. Employers' Liability As
sur. Corporation, Limited, of London, Eng .• 
213 Mo. ApD. 693, 253 S. W. 46, 48 ; People 
v. Rutheriberg, 229 Mich. 315, 201 N. W. 338, 
361. 

V I N D I CARE. Lat. In the civil law. To V I OLENT. Characterized or caused by vio
claim, or challenge ; to demand one's own ; lence ; severe ; assailing the person (and 
to assert a right in or to a thing ; to assert metaphorically, the mind) with a great degree 
or claim a property in a thing ; to claim a of force. 
thing as one's own. Calvin. 

V I O Li:NT D EATH. Death caused by violent 
V I N D I CAT I O. Lat. In' the civil law. The external means, as distinguished from natu
claiming a thing as one's own ; the asserting ral death, caused by disease or the wasting 
of a right or title in or to a thing. of the vital forces. 

V I N D I CATO RY PARTS O F  LAWS. The 
sanction of the laws, whereby it is signified 
what evil or penalty shall be incurred by such 
as commit any public wrongs, and transgress 

. or neglect their duty. 1 Steph. Co�m. 37. 

V I OLENT PRESU M PT I O N  • .  In the law of 
evidence. Proof of a fact by the proof of cir
cumstances which necessarily attend it. 3 BI. 
Comm. 371. Violent. presumption .. is many 
times equal to fJIll proof. Id . . .2ee 'Davis v. 
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Curry, 2 Bibb (Ky.) 289 ; Shealy. T. Edwards, 
75 Ala. 419; 

V I O LENT PROFITS. Mesne profits in Scot
land. "They are so called because due on 
the tenant's forcible or unwarrantable de
taining the possession after he ought to have 
removed." Ersk. Inst. 2, 6, 54 ;  -Bell. 

-

VlS BT'MEWS 

wIthln which the court of the steward had 
jurisdiction. . Crabb, Eng. Law, 185. 

VIRGATE. A yard-land. 

V I RGE, TENANT BY. A species of copyhold
er, who holds by the virge or rod. 

V I RGO I NTACTA. Lat. A pure virgin. 
V iolenta prres u m ptio aliq uando est plena pro- V I R I DA R I O  E L I G E N DO.  A writ for choice 
batio. Co. Litt. 6b. Violent presumption is of a verderer in the forest. Reg. Orig. 177 • .  
sometimes full proof. 

V I 0 LE NT L Y. By the use of force ; forci
bly ; with violence. The term is used in in
dictments for certain offenses. State v. 
Blake, 39 Me. 324 ; State v.: Williams, 32 La. 
Ann. 337, 36 Am. Rep. 272 ; Craig v. State, 
157 Ind. 574, 62 N. E. 5 ;  State v. Crawford, 
60 Utah, 6, 206 P. 717, 718. 

V i perina est expositio qure eO'rrodit viscera 
1extus. 11 Coke, 34. It is a poisonous exposi
tion which destroys the vitals of the text. 

V I  R. Lat. A man, especially as marking 
the sex. In the Latin phrases and maxims 
.of the old English law, this word generally 
means "husband," the expression vir et uxor 
corresponding to the ia w French baron et 
feme. 

Vir et uxor oense ntur i n  lege u n a  perso na. 
.. Tenk. Cent. 27. Husband and wife are con
sidered one person in law. 

V i r  et uxor sunt  q u asi u n ica persona, q u ia caro 
et sang uis u n u s ;  res l ieet sit propria uxoris, vir 
tamen ej us custos, cum sit caput mul ieris. Co. 
Litt. 112. Man and wife are, as it were, one 
person, because only one flesh and blood ; al-

, though the property may be the wife's, the 
husband is keeper of it, since he is the head 

V I R I L I A. The privy members of a man, to 
cut off which was felony by the common law, 
though the party consented to it. Bract. 1, 
3, 144' ; Cowell. 

. 

V IRTUE. The phrase "by virtue" differs in 
meaning from "under color." 

Acts done "virtute officii" are those within 
the authority of the officer, when properly 
performed, but which are performed improp
erly ; acts done "colore officii" are those which 
are entirely outside or beyond the authority 
conferred by the office. Federal Reserve 
Bank of San Francisco v. Smith, 42 Idaho, 
224, 244 P. 1102, 1104. For instance, the prop. 
er fees are received by virtue of the office ; ex
tortion is ttnder color of the office. Phil. Law, 
380. 

V I RT U O US. A woman is a "virtuous female" 
if her Qody be pure and if she has never had 
sexual intercourse with another, though both . 
her mind and heart be impure. Thomas v. 
State, 19 Ga. App. 104, 91 S. m. 247, 250. 

V I RTUTE CUJ US. Lat. By virtue whereof. 
This was the clause in - a pleading justifying 
an entry upon land, by which the party alleg
ed that it was in virtue of an order from one 
entitled that he entered. Wharton. 

.of the wife. 
. 

V I RTUTE O F F I C I, I .  Lat. By virtue of his 

V i r  mi l itans Deo non i m pl ieetur  secularibus ne-
office. By the authority vested in him as the 

-gotiis. Co. Litt. 70. A man fighting for God incumbent of the particular office. 
must not be involved in secular business. V I S. Lat. Any kind of force, violence, or 
V I  RES. Lat. (The plural of "vis.") Powers ; disturbance relating to a man's person or his 
forces ; capabilities ; natural powers ; powers property. 

granted or limited. See Ultra Vires. V I S  AB LAT I VA. 'In the civil law. Ablative 
V i res acquirit eu ndo. It gains strength by con- force ; force which is exerted in taking away 

tinuance. Mann v. Mann's Ex'rs, 1 Johns. a tM.ing from another. Calvin. 

Dh. (N. Y.) 231, 237. 

V I RGA. In old English law. A rod or staff ; 
a rod or ensign of office. Cowell. 

V I RGA TERRIE, (or V I RGATA T E RRIE.) 
In old English law. A yard-land ; a meas
ure of land of variable quantity, containing 
in some places twenty, in others twenty-four, 
in others thirty, and in others forty, acres. 
·Cowell ; Co. Litt. 5a. 

VI RGAT A. A quarter of an acre of land. 

V I S  ARMATA. In the Svil and old English 
law. Armed force ; force exerted by means 
of arms or weapons. 

V I S C LA N D EST I NA. In old English law. 
Clandestine force ; such as · is used by night. 
Bract. fol: 162. 

V I S  COMP,U LS I VA. In the civil and old Eng
lish law. Compulsive force ; that which is 
exerted to compel another to do an act against 
his will ; force exerted by menaces or terror. 

It might also be used to express a quarter of V I S  D I V I NA. In the civil law. Divine or 
a hide of land. superhuman force ; the act of God. 

V I RGATA REG I A. In old English law. The V I S ET M ETUS. In Scotch law. Force and 
verge ; the bounds of the king's , household, fear. Bell. 
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V I S EXPU LS I VA. In old English law. Ex
pulsive fGrce ; force used tG expel anGther, Gr 
put him Gut Gf his pGssessiGn. BractGn CGn
trasts it with "vis simpleaJ," and divides. it in
to expulsive fGrce with arms, and expulsive 
fGrce with Gut arms. Bract. fol. 162. 

V I S  EXTU RBAT I VA. In the civil law .. Ex
turbative fGrce ; fGrce used tG thrust Gut an
Gther. Force used between tWG cGntending 
claimants of pGssessiGn, the Gne endeavoring 
to thrust out the other. Calvin. 

V I S  F L U M I N IS·. In the clvil law. The fGrce 
of a river ; the fGrce exerte-d by a stream Gr 
current ; water-PGwer. 

V I S  I M P RESSA. The original act Gf fGrce 
out of which an injury arises, as distinguish
ed from "vis proaJima," the prGximate fGrce, 
Gr immediate cause Gf the injury. 2 Greenl. 
Ev. § 224. 

V I S I N E R M IS. In old English law. Unarm
ed fGrce ; the oppGsite Gf "vis armata." Bract. 
fol. 162. 

V I S  I NJ U R I OSA. In Gld English law. 
WrGngful fGrce ; otherwise called "illicita," 
(unlawful.) Bract. fGl. 162. 

V I S  I NQU I ETAT I VA. In the civil law. Dis
quieting fGrce. Calvin. BractGn defines it 

' tG be where Gne dGes nGt permit anGther tG 
use his pGssessiGn quietly and in peace. Bract. 
fol. 162. 

V I S  LA I CA. In Gld English law. Lay fGrce ; 
an armed fGrce used tG hGld pGssessiGn Gf a 
church. Reg. Orig. 59, 60. 

V is legibus est i n im ica. 3 Inst. 176. ViGlenc'e 
is inimical tG the laws. 

V I S  · L l C I TA. In old English law. Lawful 
fGrce. Bract. fGl. 162. 

V I S  MAJ O R. A greater or superiGr fGrce ; an 
irresistible force. A loss by vis major is one 
that results immediately from a natural 
cause without the interventiGn Gf man, and 
CGilid not have been prevented by the exer
cise of prudence, diligence, and care. The 
George Shiras, 61 F. 300, 9 C. C. A. 511, 17 U. 
S. App. 528 ; BrGusseau v. The Hudson, 11 La. 
Ann. 428 ; Nugent v. Smith, 1 C.  P. Div. 437, 
A natural and inevitable necessity, and one 
arising whGlly abGve the control of human 
agencies, and which Gccurs independently Gf 
human action Gr neglect. The Adventuress 
(D. C.) 214 F. 834, 839. In the civil law, this 
term is SGmetimes used as synGnymous with 
"vis d.ivina," Gr the act of God. Calvin. 

V I S  PERTU BAT I VA. In Gld English law. 
Force used between parties contending for I;l 
pGssession. 

V I S  P ROX I MA.. Immediate force. See Vis 
Impressa. 
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V I S  S I M PL EX. In Gld English law. Simple 
Gr mere fGrce. Distinguished by BractGn 
from "vis armata," and alsG frGm ",/;'is eaJ
p'wlsiva." Bract. fGl. 162. 

V I SA. An official indorsement upGn a dGcu
ment, passport, commercial book, etc., tG cer
tIfy that it has been examined and found cor
rect Gr in due form. See alsG Vise. 

V I SCOU NT. A decree Gf English nGbility. 
next below that of earl. 

An Gld title of the sheriff. 

V I SE. An indGrsement made Gn a passport 
by the prGper authorities, denGting that it has 
been examined, and that the person whG bears 
it . is permitted tG prGceed Gn his jGurney. 
Webster. See alsG Visa. 

V I S I  BLE. Perceptible, disc.ernible, clear, dis
tinct, evident, open, cGnspicuGus. Mutual 
Trust & Deposit Go. v. Travelers' Protective 
Ass'n of America, 5·7 Ind. App. 329, 104 N. E. 
880, 883 ; Branch v. State, 73 Tex. Cr. R. 471, 
165 S. W. 005, 600. 

V I S I T. In internatiGnal law. The right Gf 
visit Gr visitatiGn is  the right Gf a cruiser Gr 
war-Ship to stGp a vessel sailing under an
other flag Gn the high seas, and send an ofti,. 
cer to such vessel to ascertain whether her 
natiGnality is what it purports tG be. It is 
exercisable only when suspicious circumstanc
es attend the vessel to 'be visited ; as when she 
is suspected Gf a piratical character. 

V I S I T  A T I O N.  The act Gf examining into the 
affairs Gf a corporatiGn. InspectiGn ; ,super.,. 
intendence ; direction ; regulation. A pGwer 
given by law tG the fGunders Gf all eleemGsy
nary corporaticns. 2 Kent, CGmm. 300-303 ; , 
1 Bl. Comm. 480, 481. In England, the vis
itatiGn of eccleSiastical cGrporations belongs 
tG the Grdinary. Id. See Trustees of UniGn 
Baptist Ass'n v. Runn, 7 Tex. Civ. ApI>. 249, 
26 S. W. 755 ; Allen v. McKean, 1 Fed. Cas. 
498 ; ThGmpsGn v. SGuthern Connellsville 
Coke CG., 269 Pa. 5()O, 112 A. 533, 534. 

V I S I TAT I O N  BOOI<S. In English law. 
BGGks compiled by the ' heralds, when prog
resses were sO'lemnly and regularly made intO' 
every part of the kingdGm, to inquire intO' the 
state Gf families, and to register such mar
riages and descents as were verified tG them 
upon Gath ; they were allO'wed to be good ev�
dence Gf pedigree. 3 Bl. CGmm. l05 ; 3 Steph. 
CO'mm. 724. 

V I S I TO R. An inspectO'r of the government 
of cGrporatiGns, Gr bodies politic. 1 Bl. 
Comm. 482. 

Visitor is an inspector of the government of a, 
corporation, etc. The ordinaj.y is visitor of spir
itual . corporations. But corporations instituted for 
private charity, jf they are lay, are visitable by the 
found&r, or whom he shall appoint ; and frOm the 
sentence of such visitor there lies no appea). By 

implication of law, the founder and hls heirs are 
visitors . �f lay foundations, it no partic.ular per.;-
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son is appointed by him to Iree that the charity 1. 
not perverted. Jacob. 

The term "visitor" is also applied to an 
official appointed to see and report upon per
sons found lunatics by inquisition, and ' 

to a 
person appointed by a school board to visit 
houses and see that parents are complying 
with the provisions in reference to the educa
tion of their children. Mozley & Whitley. 

V I S I TO R  O F  MAN N E RS. The regarder's of
fice in the forest. Manw. i. 195. 

V I S N E. L. Fr. The neighborhood ; vicinage ; 
venue. The district from which juries were 
drawn at common law. Ex parte McNeeley, 
36 W. Va. 84, 14 S. E. 436, 15 L. R. A. 226, 
32 Am. St. Rep. 831 ; State v. Kemp, M 
Minn. 61, . 24 N. W. 349,. 

V I SUS. Lat. In old English practice. View ; 
inspection, either of a place or person. 

V I TAL STAT I ST I CS. Public records kept by 
a state, city or other governmental subdivi
sion, under a statutory provision, of births, 
marriages and deaths, and disease. 

V I T I AT E. To impair ; to make void or void
able ; to cause to fail of force or effect ; to 
destroy or annul, either entirely or in paft, 
the legal efficacy and binding force of an act 
or instrument ; as when it is said that fraud 
vitiates a contract. 

VOOIFEBDU'S 

VIVA AQUA. Lat. In the civil law. Living ' 
water ; running water ; that which issues 
from ·a spring or fountain. Calvin. 

V I VA PEC U N I A, Lat. Cattle, which obtain� 
ed this name from being received during the 
Saxon period as money upo� most occasions, 
at certain regulated prices. Cowell. 

V I VA VOCE. Lat. With the living voice ; 
by word of mouth. ·As applied to

· 
the exami� 

nation of witnesses, this phrase is equivalent 
to "orally." It is used in contradistinction to 
evidence on affidavits or depositions. As de
scriptive of a species of voting, it signifies 
voting by speech or outcry, as distinguished 
from voting by a written or printed ballot. 

V I VA R I U M .  Lat. In the civil law. An in� 
closed place, where live wild animals are 
kept. Calvin ; Spelman. 

V I VARY. In English law. A place for keep
ing wild animals alive, including fishes ; a 
fish pond, park, or warren. 

V I V UM VA D I U M. See Vadium. 

Vix u l la lex fieri potest qure o m n ibus co m moda 
sit, sed si  majori parti prospiciat, utilis est. 
Scarcely any law can be made which is adapt
ed to all, but, if it provide for the greater 
part, it is useful. Plowd. 369. 

V I Z. A contraction for videlicet, to-wit, 
namely, that is to say. 

V I T I L I GATE. To litigate cavilously, vexa-
VO CABULA ART I S. Lat. Words of art ; tiously, or from merely quarrelsome motives. 
technical terms. 

V I T I OUS I NTRO M I SS I ON.  In Scotch law. 
An unwarrantable intermeddling with the 
movable estate of a person deceased, without 
the order of law. Ersk. Prin. b. 3, tit. 9, § 
25. The irregular intermeddling with the 
effects of a deceased person, which subjects 
the party to the whole debts of the deceased. 
2 Kames, Eq. '327. 

V I T I U M  C L ER I C I .  In old English law. 
The mistake of a clerk ; a clerical error. 

Vitiu m  clerici nocere non debet. Jenk. Cent. 
23. A clerical error ought not to hurt. 

Viti u m  est quod fugi debet, n isi, rationem non 
invenias, mox lege m sine ratione esse, clames. 
Enesm. Post. N. 86. It is a fault which ought 
to be avoided, that if you cannot discover the 
reason you should presently exclaim that the 
law is without reason. 

V I T I U M SC R I PTO R I S. In old English law. 

Vocabu/a art ium expl icanda sunt secu ndum defi
nitiones p rudentu m. Terms of arts are to be 
explained according to the definitions Of the 
learned or skilled [in such arts.] Bl. Law 
Tracts, 6. 

VOCARE AD C U R IAM.  In feudal law. To 
summon to court. Feud. Lib. 2, tit. 22. 

VOCAT I O  I N  J US. Lat. A summoning to 
court. In the earlier practice of the Roman 
l{lw, (under the legi.s actiones,) the creditor 
orally called upon his debtor to go with him 

before the pnetor for the purpose of deter
mining their controversy. saying, "In jus ea
mus ;  im, jus te voco." This \vas called "vo
calio in jus." 

VOCAT I O N .  A calling, a systematic employ
ment in an occupation appropriate to the per
son employed. Miller v. Stevens, 224 Mich. 
626, 195 N. 'V. 481, 482. 

The fault or mistake of a writer or copyist ; VQ'C I F ERAT I O. Lat. 
a clerical error. Gilb. Forum Rom. 185. Outcry ; hue and cry. 

In old English law. 
Cowell. 

V I T R EO US. Consisting of or resembling VOCI  FER OUS. In a statute forbidding the

glass in its important characteristics. Van- use of loud and vociferous language, mak
tine & Co. v. U. S., 9 Ct. Cust. App. 291, 292. ing a loud outcry ; clamorous ; noisy. 

Webst. ; Anderson v. State (Tex. Cr. App.) 20' 
V I T R I CUS. Lat. In the civil law. A step- S. W. 359 ; Thomason v. State, 98 Tex. Cr. R.. 
father ; a mother's second husband. Calvin. 312, 265 S. W. 579. 
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VOCO. Lat. In the civil and old English 
iaw. I call ; I summon ; I vouch. In jU8 voco 
te, I summon you to court ; I summon you 
before the prretor. The formula by which 
a Roman action was anciently commenced. 
Adams, Rom. Ant. 242. . 

VO I D. Null ; ineffectual ; nugatory ; having 
no legal force or binding effect ; unable, in 
ia\v, to support the purpose for which it was 
intended. McGarry v. Village of Wilmette, 
303 Ill. 147, 135 N. E. 96, 98 ; Mobile County 
v. Williams, 180 Ala. 639, 61 So. 963, 965. 

"Void" seldom implies entire nullity ; but 
is, in a legal sense, subject to large qualifica
tions in view of all the circumstances calling 
for its application, and the r.ights and in
terests to be affected in a given case. Brown 
v. Brown, 50 N. H. 538, 552. Thus Way. v. 
Root, 174 Mich. 418, 140 N. W. 577, 579. 
Things are voidable which are valid and ef
fectual until they are a voided by som� act, 
while things are often said to be void which 
are without validity until confirmed ;  Toy 
Toy v. Hopkins, 212 U. S. 542, 2.9 S. Ct. 416, 53 
L. Ed. 644 ; Unkle v. Wills (C. C. A.) 281 F. 
29, 41. 

There is this difference between the two words 
"void" and "voidable : "  void in the strict sense, 
means that an instrument or transaction is nuga
tory and ineffectual so that nothing can cure it ; 
'Voidable, when an i mperfection or defect' can be 
cured by the act or confirmation of him who could 

182.2 

As to Judgments 

The words "void" and "voidable," as ap
plied to a judgment, are not interchangeable ; 
a voidable judgment being subject to valida
tion by subsequent acts, while a void judg
ment cannot be vitalized by any subsequent 
action of the parties, but is subject to col
lateral attack. Owens v. Cocroft, 14 Ga. App. 
322, 80 S. E. 906, 907. 

As to M arriage 

A "void marriage" i� one not good for any 
legal purpose, the invalidity of which may be 
maintained in any proceeding between any 
parties, while a "voidable marriage" is one 
where there is an imperfection which can be 
inquired into only dl,lring the lives of both 
of the parties in a proceeding to obtain a 
sentence declaring it void. State 'v. Smith, 
101 S. C. 293, 85 S. E. 958, 959, Ann. Cas. 1917C, 
149. 

Void in part, void in toto. Curtis v. Leavitt, 
15 N. Y. 9, 96. 
Void things are as n o· things. People v. Shall, 
9 Oow. (N. Y.) 778, 784. 

VO I D A B LE. That may be avoided, ' or de
clared void ; not absolutely veid, or void in 
itself. Most of the acts of infants are voida
ble only, and not absolutely void. 2 Kent, 
Comm. 234. See Void. 

take advantage of it. Wharton. The term "void," . VO I DAN,C E. The act of emptying ; ejection 
however, as applicable to conveyances or other from a benefice. 
agreements, has not at all times been used with 
technical precision, nor restricted to its peculiar VO I R D I RE. L. Fr. To speak the truth. 
and limtted sense, as contradistinguished from ' This phrase denotes the preliminary examina
"voidable ; "  it being frequently introduced, even by tion which the court may make of one present
legal writers and j urists, when the purpose is noth- ed as. a witness or juror, where his competen
ing further than to indicate that a contract was cy interest etc. is objected to. 
invalid, and not binding in law. But the distinc- ' " 

tion between the terms "void" and "voidable," in V OI TU RE. Fr. Carriage ; transportation 
their application to contracts, is often one of great by carriage. 
practical importance ; and, whenever entire techni-
cal accuracy is required, the term "void" can only VOLENS. Lat. Willing. He is said to be 
be properly applied to those contracts that are of willing who either expressly consents or tacitno effect Whatsoever, such as are a mere nullity, 
and incapable of confirmation or ratification. Allis ly makes no opposition. Calvin. 
v. Billings, 6 Metc. (Mass.) 415, 39 Am. Dec. 744. 

I n  Statutes 

The word "void" . is used in statutes in 
the sense of utterly void so as to be inca
pable of ratification, and also in the sense of 
voidable and resort must be had to the rules 
of construction in many eases to determine in 
which sense the Legislature intended to use 
it. An act or contract neither wrong in it
self nor against public policy, which has been 
declared void by statute for the protection 
or benefit of a certain party, or class of par
ties, is voidable only. Westerlund v. Black 
Bear Mining Co. (C. c. A.) 203 F. 599, 611 ; 
Elerick v. Reed, 113 Okl. 195, 240 P. I045, 1047, 
44 A. L. R. 474 ,; Sherman v. Smith, 185 Iowa, 
e54, 169 N . . W. 216, 217 ; U. S. v. New York & 

. Porto Rico S. S. Co., 239 U. S. 88, 36 S. Ct. 
41, 42, 60 L. Ed. 161. 

Volenti non fit inju ria. He who consents can
not receive an injury. Broom, Max. 268, 269, 
271, 395 ; Shelf. Mar. & Div. 449 ; Wing. 
Max. 482 ; 4 Term R. 657. Milliken v. Hed
desheimer, 110 Ohio St: 381, 144 N. E. 264, 266, 
33 A. L. R. 53. 

Voluit, sed non dixit. He willed, but he did not 
say. He may have intended so, but he did 
not say so. A maxim frequently used in the 
construction of wills, in answer to arguments 
based upon the supposed intention of a tes
tator. 2 Pow. Dev. 625 ; 4 Kent, Comm. 538. 

VO:LUM EN. Lat. In the civil law. A vol
ume ; so called from its form, being roUed up. 

VOLUMUS. Lat. We will ;  it is our will. 
The · first word of a clause in the rQyal writs 
of" protection. and letters patent. Cowell. 
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VOLUNTAR I US DJEMON. A voluntary mad
man. A term applied by Lord Coke to a 
drunkard, who has voluntarily contracted 
madness by intoxication. Co. Litt. 247 ; 4 
Bl. Comm. 25. 

VO LUNTARY. Free ; without compulsion or 
solicitation. Thus' the voluntary statement 
of a witness is one not responsive to any ques
tion. Weil v. Lynds, 105 Kan. 440, 185 P. 
51, 52, 12 A. L. R. 1236. 

Produced in or by an act of choice, acting 
of itself, spontaneous. Bartingh v. Bay Cir
cuit Judge, 176 Mich. 289, 142 N. W. 585, 587, 
Ann. Cas. 1915,B, 520. Resulting from choos
ing. Travelers' Protective Ass'n v. Jones, 75 
Ind. App. 29, 127 N. E. 783, 784. 

Done by design or intention ; purposed ; in
tended. Federal Sav. & Ins. Co. v. Rager, 75 
Ind. App. 295, 128 N. E. 773, 774. The word, 
especially in statutes, often implies knowledge 
of essential facts. Sweeney v. Sweeney, 96 
Vt. 196, 118 A. 882, 26 A. L. R. 1066 ; Choate v. 
State, '19 Ok1. Or. 169, 197 P. 1060, 1063. Us
ing the word in a somewhat special sense, it 
is also said that if the circumstances under 
which a vessel leaves port are ' such that it 
must be known that she will be compelled to 
deviate for reasons such as shortage of fuel, 
the deviation is "voluntary." The Malcolm 
Baxter, Jr. (C. C. A.) 20 F.(2d) 304, 306. 

Without consideration ; without v,aluable 
consideration ; gratuitous, as a voluntary con
veyance. London v. G. L. Anderson Brass 
Works, 197 Ala. 16, 72 So. 359, 363. Also, 
having a merely nominal consideration ; as, 
a voluntary deed. Russ v. Blackshear, 88 
Fla. 573, 102 So. 749, 750. 

As to voluntary "Answer," "Assignment," 
"Bankruptcy," "Confession," " Conveyance," 
"Deposit," "Escape," "Indebtedness," "Juris
diction," "MansJaughter," "Nonsuit," "Oath," 
"Payment," "Rede'mption," "Sale," "Settle
ment," "Trust," and "Waste," see those titles. 

VOLUN,TA RY COU RTESY. A voluntary act 
of kindness ; an act of kindness performed 
by one man towards another, of the free will 
and inclination of the doer, without any previ
ous request or promise of reward made by 
him who is the object of the courtesy ; from 
whiCh the law will not imply a promise of re
muneration. Bolthouse. 

VOLUlfTEElr 

Ins. Co., 315 Mo. 760, 287 g. W. 346, 351. ' The 
term implies a conscious, intentional expo
sure, something of which one is conscious but 
willing to take the risk. 

VOLUNTA RY I G NORANCE. This exists 
where a party might, by taking reasonable 
pains, have acquired the necessary knowledge, 
but has neglected to do so. 

VOLUNTAS. Lat. Properly, volition, pur
pose, or intention, or a design or the feel
ing or impulse which prompts the commis
sion of an act ; but in old English law the 
term was often used to denote a will, that is, 
the last will and testament of a decedent, 
more properly called testamentum. 

Voluntas donatoris in charta doni sui manifeste 
expressa observetu r. Co. Litt. 21. The wiu 
of the donor manifestly expressed in his deed 
of gift is to be observed. 

Volu ntas est j usta sententia de eo quod qu is post 
m orte m suam fieri velit. A will is an exact 
opllllOn or determination concerning that 
which each one wishes to be done after his 
death. 

Vol u ntas et propositu m d istinguunt  maleficia. 
The will and the proposed end distinguish 
crimes. Bract. fols. 2b, 136b. 

Volu ntas facit quod in testamento scriptu m va· 
leat. Dig. 30, 1, 12, 3. It is intention which 
gives effect to the wording of a will. 

Vol u ntas in d1elictis, non exitus spectatur. 2 
lnst. 57. In crimes, the will, and not the con
sequence, is looked to. 

Vo,l u ntas rep'uta,tur pro facto. The intention is 
to be taken for the deed. 3 Inst. 69 ; Broom4 
Max. 311. 

Volu ntas testatoris est ambu latoria usque ad 
extrem u m  vitre exitu m. 4 Coke, 61. The will 
of a testator is ambulatory until the latest 
moment of life. 

Volu ntas testatoris habet interpretationem la. 
tam .et benignam .  Jerrk. Oent. 260. The in
tention of a testator has a broad and benig
nant interpretation. 

Volu ntas ulti m a  testatoris est perimplenda se
cu ndum veram i ntentio.ne m  suam. 00. Litt. 322. 

VO'LU NTARY EXPOSU RE, TO. U NN ECES· The last will of the testator is to be fulfilled 
SARY DAN:G E R. An intentional act which according to his true intention. 
reasonable and ordinary prudence would pro-
nounce dangerous. Archibald v. Order of VOLU NTEER. One who gives his servi�es 
United Commercial Travelers, 117 Me. 418, without any express or implied promis,e of 
104 A. 792, 793 ; Federal Sav. & Ins. 00. v .. ' remuneration. Sweet ; Seavert v. Oooper, 187 
Rager, 75 Ind. App. 295, 128 N. E. 773, 774. Iowa, 1109, 175 N . . ,"Y. 19, 21. One who in
Intentional exposure to unnecessary danger, trudes himself into a matter which does not 
implying a conscious knowledge of the danger. concern hini, or one who pays the debt of 
Empire Life Ins. Co. v. Allen, 111 Ga. 413, another without request, . when he is not le-
81 S. E. 120, 122. The voluntary doing of an gaIly or morally bound to do so, and when he 
act whi'ch is not ne<'essary to be done, but has no interest to protect in making such pay� 
which requires exposure to known danger ment. Missouri, K. & T. Ry. 00. of Texas v. 
to which one would not be exposed if unneces- Hood (Tex. Oiv. App.) 172 S. W. 1120. Hee 11'
sary act is not done. Landau v. Travelers' vine v. Angus, 93 F. 633, 35 O. C. A. 501 ; Arn-



VOLUNTEER; 

old V. Green, 116 N. Y. 566, 23 N. E. 1 ;  Ben
nett V. Chandler, 199 Ill. 97, 64 N. E. 1052 ; 
Welch V. Maine Cent. R. Co., 86 Me. 552, 30' A. 
116, 25 L. R.. A. 658 ; McKinnon V. New York 
Assets Realization Co. (C. C. A.) 217 F. 339, 
343. 

I n Conveyancin g  

One who holds a title under a voluntary 
conveyance, i. e., one made without consider
ation, good or valuable, to support it. 

I n the Law of M aster and Servant 

The term "Volunteer'" includes one who, 
without the assent of the master and without 
justification arising from a legitimate person
al interest, unnecessarily assists a servant in 
the performance of the master's business. 
Kalmich V. White, 95 Conn. 568, 111 A. 845, 
8-16 ; Eugene Dietzen CO. V. Industrial Board 
of Illinois, 279 Ill. 11, 116 N. E. 684, 685, 
Ann. Cas. 1918B, 764 ; Goshen Furnace Cor
poration V. Tolley's Adm'r, 134 Va. 40'4, 114 S. 
E. 728, 730. 
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form the act of voting, and persons who have 
the qualifications entitling them to vote. Its 
meaning depends on the connections in which 
it is used, and is not always equivalent to elec
tors. Board of Education of Oklahoma City 
v. Woodworth, 89 Okl. 192, 214 P. 10'77, 10'79. 
See Clayton v. Hill City, 111 Kan. 595, 207 
P. 77O'. 

In a limited sense a voter is a person having 
the legal right to vote, sometimes called a le
gal voter. Aczel v. United States (C. C. A.) 232 
F. 652, 657 ; Trammell v. Griffin, 141 Tenn. 
139, 20'7 S. W. 726 ; State ex info Barrett ex 
reI. Newman v. Clements, 30'5 Mo. 297, 264 S. 
W. 984, 986 ; State V. Stewart, 57 Mont. 397, 
188 P. 904, 907. 

VOTES A N D  P R O C E E D I NGS. In the hous
es of parliament the clerks at the tables make 
brief entries of all that is actually done : and 
these minutes, which are printed from day to 
day for the use of members, are called the 
"votes and proceedings of parliament." 
From these votes and proceedings the jour-

I n Mi l itary Law nals of the house are subsequently prepared, 

One who freely and voluntarily offers him-
. by making the entries at greater length. 

self for service in the army or navy ; as dis- Brown. 

tinguished from one who is compel1ed to serve 
by draft or conscription, and also from one 
entered by enlistment in the standing army. 

VOTE. Suffrage ; the expression of his will, 
preference, or choice, formally manifested by 
a member of a legislative or deliberative body, 
or of a constituency or a body of qualified 
electors, in regard to the decision to be made 
by the body as a whole upon any proposed 
measure 01' proceeding, or the selection of an 
officer or representative. And the aggregate 
o()f the expressions of will or choice, thus man
ifested by individuals, is called the "vote of 
the 'body." See Maynard V. Board of Can
vassers, 84 Mich. 228, 47 N. W. 756, 11 L. R. A. 
:332 ; Gillespie v. Palmer, 20' Wis. 546 ; Davis 
v. Brown, 46 W. Va. 716, 34 S. E. 839 ; 
Straughan V. Meyers, 268 Mo. 580', 187 S. W. 
1159, 1161 ; State V. State Board of Canvas
sers, 44 N. D. 126, 172 N. W. 80, 87. 

Castingl Vote 
See that title. 

C u m ulative Voting 

See CumUlative. 

Voting Trust 

A term applied to the accumulation in a 
;single hand or in a few hands of shares of cor
porate stock, belonging to several or many · 

owners, in trust for purpose of voting the 
shares in order, thereby, to control the busi
ness of the company through selection of di
rectors. Manson V. Curtis, 223 N. Y. 313, 119 
N. E. 559, 56J" Ann. Cas. 1918E, 247 ; Groub 
-v. Blish, 88 Ind. App. 309, 152 N. E. 609, 611. 

VOTER. The , word "voters," as ordinarily 
used, bas two meanings-persons who per-

VOT U M .  Lat. A vow or promise. Dies '/)0-
torurn, the wedding day. Fleta 1. 1, C. 4. 

VOUCH.  To call upon ; to call in to war
ranty ; , to call upon the grantor or warrantor 
to defend the title to an estate. 

To vouch is to call upon, rely on, or quote 
as an authority. Thus, in the old writers, to 
vouch a case or report is to quote it as an au
thority. Co. Litt. 7O'a. 

VOUCH E E. In common recoveries, the per
son who is called to warrant or defend the ti
tle is called the "vouchee." 2 Bouv. Inst. no. 
2093. 

Common Vouchee 

In common recoveries, the person who is 
vouched to warranty. In this fictitious pro
ceeding the crier of the court usually performs 
the office of a common vouchee. 2 Bl. Comm. 
358 ; 2 Bouv. Inst. n. 2093. 

VOUCH ER. A receipt, acquittance, or re
lease, which may serve as evidence of payment 
or discharge of a debt, or to certify the cor
rectness of accounts. An account-book con
taining the acquittances or receipts showing 
the accountant's discharge of his obligations. 
Whitwell V. Willard, 1 Metc. (Mass.) 218. 

When used in connection with the disburse
ment of money, voucher means a written or 
printed insttument in the nature of a bill of 
particulars, account, etc., which shows on 
what account and by what authority a par
ticular payment has been made. State v. 
Moore, 36 Neb. 579, 54 N. W. 866 ; People v. 
Swigert, 107 Ill. 495. An instrument that 
shows on what accou�t, or by what · authority, 
a particular payment of money is made. Camp 
& Du Puy v. ,Lauterman, 78 Or. 134, 152 P. 
288, 289. 
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I n Old Conveyancing parties thereto as though it were minutely de-

The person on whom the ten'ant calls to de- tailed. 1 Arn. Ins. 333. 

fend the title to the land, beeause he warrant- Voyage Policy 
ed the title to him at the time of the original 
purchase. See Policy of Insurance. 

VO UCH ER TO WARRANTY. The calling V RA I C. Seaweed. It is used in great quan

one who has warranted lands, by the party tities by the inhabitants of Jersey and Guern-

t d t d defend the SUl' t  for sey for manure, and also for fuel by the poor-warran e ,  0 come an 
er classes. him. Co. Litt. 101b. 

The VS. An abbreviation for 'Versus, (against,) Vox emissa volat ;  l itera scripta m anet. 
constantly used in legal proceedings, and esspoken word flies ; the written letter remains. 

Broom, Max. 666. peciaHy in entitling cases. 

VU LGAR. "Vulgar" signifies lack of cultiVOX S I GNATA. In Scotch practice. An em- vation {)r refinem�nt. Darnell v. State, 72 
phatic or essential word. 2 Alis. Crim. Pro Tex. Cr. R. 271, 161 S. W. 9'71. 
280. 

VOYAG E. In maritime law. The passing of 
a vessel by sea from one place, port, or coun-

• try to another. The term is held to include 
the enterprise entered upon, and not merely 
the route. Friend v. Insurance Co., 113 Mass. 
326. 

Fore1ign Voyage 

A voyage to some port or place within the 
territory of a foreign nation. The terminu8 
of a voyage determines its character. If it 
be within the limits of a foreign jurisdiction, 
it is a foreign voyage, and not otherwise. 
Taber v. United States, 1 Story, 1, Fed. Cas. 
No. 13,722 ; The Three Brothers, 23 Fed. Cas. 
1,162. 

Voyage I nsured 

In insurance law. A transit at sea from the 
terminus a quo to the terminus ad quem, in a 
prescribed course of navigation, which is nev
er set out in any policy; but virtually forms 
parts of aU policies, and is a s  binding on the 

BL.LA.W DrCT. (3D ED.)-115 

Vulgaris opinio est du plex, viz., orta inter 
graves et discretos, qure m ultu m  veritatis ha
bet, et opinio o rta i nter leves et vulgares hom
ines absque specie veritatis. 4 Coke 107. Com
mon opinion is of two kinds, viz. , that which 
arises among grave and discreet men, which 
has much truth in it, and that which arises 
among light and common men, without any 
appearance of truth. 

VU LGA R I S  P U RGAT I O. Lat. In old Eng
lish law. Common purgation ; a name given 
to the trial by ordeal, to distinguish it from 
the canonical purgation, which was by the 
oath of the party. 4 Bl. Comm. 342. 

VU LGO C O N C E PT I .  Lat. In the civil law. 
Spurious children ; bastards. 

VU LGO QUfES I T I .  Lat. In the civil law. 
Spurious children ; literally, gotten from the 
people ; the offspring of promiscuous cohabi
tation, who are considered as having no fa
ther. Inst. 3, 4, 3 ;  Id. 3, 5, 4. 



w 1826 

w 
W. As an ahbreviation, this letter frequent- WAG E R  O F  LAW. In old ,practice. The giv
ly stands for "William," (king of England,) ing of gage or sureties by a defendant in an 
"'Vestminster," "west," or "western." action of debt that at a certain day assigned 

W. D. An abbreviation for "Western Dis-
he would make his law'; that is, would take 
an oath in open court that he did not owe the trict." debt, and at the same time bring with him 

WACHEO U R. L. Fr. A vagabond, or va- eleyen neighbors, (called "compurgators,") 
grant. Britt. c. 29. 'who should avow upon their oaths that they 

believed in their consciences that he said the 
WAD IA. A pledge. See Vadium ; Fides truth. GIanv. lib. 1, c. 9, 12 ; Bract. fol. 
Facta. 

WADSET. In Scotch law. The old term for 
a mortgage. A right by which lands or oth
er heritable subjects are impignorated by the 
proprietor to his creditor in security of his 
debt. Wadsets are usually drawn in the form 
of mutual contracts, in which one party sells 
the land, and the other grants the right of 
reversion. Ersk. Inst. 2, 8, 3. 

WADSETTER. In Scotch law. A creditor 

156b ; Britt. c. 27 ; 2 Bl. Comm. 343 ; Cro. 
Eliz. 818. 

WAG E R  PO L I CY. See Policy of Insurance. 

WAG E R I N G CONTRACT. One in which the 
parties stipulate that they shall gain or lose, 
upon the happening of an uncertain event, in 
which they have no interest except that aris- . 
ing from the p.ossibility of such gain or loss. 
Fareira v. Gabell, 89 Pa. 89. 

to whom a wadset is made, corresponding to WAG ES. A compensation given to a hired 
a mortgagee. person for his or her services ; the compen
WA FTO RS. Conductors of vessels at sea. sation agreed upon by a master to be paid to 
Cowell. a servant, or any other person hired to do 

WAGA. In old English law. A weigh ; a 
measure of cheese, salt, wool, etc., containing 
two hundred and fifty-six pounds avoirdupois. 
Cowell ; Spelnian. 

work or business for him. Ciarla v. Solvay 
Process Co. , 184 App. Div. 629, 172 N. Y. S. 
426, 428 ; Russ,ell v. McGaughey, 82 Ind. App. 
624, 147 N. E. 283, 284. -Cookes V. Lympe�is, 
178 Mich. 299, 144 N. W. 514, . 515 ;  Phcenix 
Iron Co. v. Roanoke Bridge Co., 169 N. C. 

WAG E. In old English practice. To give 512, 86 S. E, 184, 185. 
security for the performance of a thing. Cow- Agreed compensation for services by work-
ell. men, clerks or servants-those who have serv
WAG E R. A contract by which two or more 
parties agree that a certain sum of money 
or other thing shall be paid or delivered to 
one of them or that they shall gain or lose on 
the happening of an uncertain event or upon 
the ascertainment of a fact in dispute, where 
the parties have no interest in the event ex
cept that arising from the possibility of such 
gain or loss. Trust Co. v. Goodrich, 75 Ill. 
560 ; Jordan v. Kent, 44 How. Prac. (N. Y.) 
207 ; Winward v. Lincoln, 23 R. I. 476, 51 
A. 106, 64 L. R. A. 160 ; Edson v. Paw
let, 22 Vt. 293 ; Woodcock v. McQueen, 11 
Ind. 15 ; Fareira v. GabeU, 89' Pa. 90 ; Kitch
en v. Loudenback, 48 Ohio St. 177, 26 N. E. 
97.9, 29 Am. St. Rep. 540 ; H. Seay & Co. v. 
Moore (Tex. Com. App.) 261 S. W. 1013, 1014 ; 
Young v. Stephenson, 82 Okl. 239, 200 P. 225, 
228, 24 A. L. R. 978. See, also, Bet. 

WAG E R  OF BATTE L. The trial by wager 
of battel was a species of trial introduced in
to England, among other Norman customs, by 
William the Conqueror, in which the person 
accused fought with his accuser, under the 
apprehension that Heaven would give the 
victory to him who was in the right. 3 Bl. 
ComIn. 337. ' It was abolished by St. 59 Geo. 
III, c. 46. 

ed an employer in a subordinate or menial ca
pacity and who are ·supposed to be dependent 
upon their earnings to pay for their present 
support, whether they are to be paid by the 
hour, the day, the week, the month, the job, 
or the piece. In 're Gurewitz, 121 F. 982, 58 
C. C. A. 320. 

I n  Mariti m e  L.aw 

The compensation allowed to seamen for 
their services on board a vessel during a voy
age. 

I n  Politic'al Economy 

The reward paid, whether in money or 
goods, to human exertion, considered as a 
factor in the production of wealth, for its 
co-operation in the process. 

"Three factors contribute to the production 
of commodities,-nature, labor, and capital. 
Each must have a share of the product as its 
reward, and this share, if it is just, must be ' 
proportionate to the several contributions. 
The share of the natural agents is rent ; the 
share of labor, wages ; the share of capital, 
interest. The clerk receives a salary ; the 
lawyer and doctor, fees ; the manufacturer, 
profits. Salary, fees, and profits are so many 
forms of wages for services rendered." De 
La veleye, Pol. · Econ. 

BL.LAW DICT. (3D ED.) 
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-Wage earner. One who earns his living by 
labor of a menial or mechanical kind or per
formed in a subordinate capacity, such as do
mestic servants, mechanics, farm handS; 
clerks, porters, and messengers. In the Unit
ed States bankruptcy act of 1898, an individ
ual who woris for wages, salary, or hire, at 
a compensation not exceeding $1,500 per year. 
See In re Pilger (D. O.) 118 F. 206 ; In re 
Gurewitz, 121 F. 982, 58 O. O. A. 320. 

WAG O N .  A common vehicle for the trans
portation of goods, wares, and merchandise 
of all descriptions. The term does not include 
a hackney-coach. Quigley v. Gorham, 5 Oal. 
418, 63 Am. Dec. 139. 

A "wagon" has been defined as a vehicle 
moving on wheels and usually drawn by 
horses. The word wagon is a generic term 
and includes other s'pecies of vehicle by what
ever name they may be called. An automo
bile is a vehicle propelled by power generated 
within itself, used to convey passengers or 
materials, and in a general sense is a wagon. 
Strycker v. Richardson, 77 Pa. Super. Ot. 
252, 255, but see contra United States v. One 
Automobile (D. O.) 237 F. 891, 892 ; Whitney 
v. Welnitz, 153 Minn. 162, 190 N. W. 57, 28 
A. L. R. 68. 

WAGO NAGE. Money paid for carriage in a 
wagon. 

WA I F. Waifs are goods found, but claimed 
by, nobody ; that of w.hich every one waives 
the claim. Also, goods stolen and waived, or 
thrown away by the thief in his flight, for 
fear of being apprehended. ·Wharton. 

Waifs are to be distinguished from bona 
fu,gitiva., which are the goods of the felon 
himself, which he abandons in his :(light from 
justice. Brown. See People v. Kaatz, 3 
Parker, Or. R. (N. Y.) 138 ; Hall v. Gilder
sleeve, 36 N. J. Law, 237. 

WA I N-BOTE. In feudal and old English law. 
Timber for wagons or carts. 

WA I NA B LE. 
plowed or 
Blount. 

In old records. That may be 
manured ; tillable. Oowell ; 

WA I NAGE. In old English law. The team 
and instruments of husbandry belonging to 
a countryman, and especially to a villein who 
was required to perform agricultural serv
ices. 

WA I NAG I U M .  What is necessary to the 
farmer for the cultivation of his land. Bar
ring. Ob. St. 12 ; Magna Carta, c. 14. Instru
ments of husbandry. 1 Poll. & lVlaitl. 399. 

WA I T I N G  C LE R I{S. Officers whose duty it 
formerly was to wait in attendance upon 
the court of chancery. The office was abol
ished in 1842 by St. 5 & 6 Viet. c. 103. Mozley 
& ·Whitley. 

WAIVER 

WA I VE, 'V. To abandon or throw away ; as 
when a thief, in his flight, throws aside the 
stolen goods, in order to facilitate his escape, 
he is technically said to waive them. 

In modern law, to renounce, repudiate, or 
surrender a claim, a privilege, a right, or the 
opportunity to take advantage of 'some defect, 
irregularity, or wrong. . 

A person is said to waive a benefit when 
he renounces or disclaims it, and he is said 
to waive a tort or injury when he abandons 
the remedy which the law. gives him for it. 
Sweet. 

WA I VE, n. A woman outlawed. The term is, 
as it were, the feminine of "outlaw," the lat
ter being always applied to a man ; "waive," 
to a woman. Oowell. 

WA I VER. The intentional or voluntary re
linquishment of a known right, Lehigh Val. 
R. 00. v. Ins. 00., 172 F. 364, 97 O. O. A. 62 ; 
Bennecke v. Ins. 00., 105 U. S. 359, 26 L. Ed. 
990 ; Lincoln Furniture 00. v. Bornstein, 135 
A. 83, 85, 100 N. J. Eq . .  78 ; Lukens Iron & 
Steel 00. v. Hartmann-Greiling 00., 169 Wis. 
350, 172 N. W. 894, 896 ; Howe Scale 00. of 
Illinois v. Geller, Ward & Hasner Hardware 
00. (Mo. App.) 285 S. W. 141, 143 ; Anti v. 
Boston Elevated Ry. 00., 247 Mass. 1, 141 N. 
E. 598, 599 ; or such conduct as warrants 
an inference of the relinquishment of such 
right, Rand v. Morse (0. C. A.) 289 F. 339, 
344 ; Dexter Yarn 00. v. American Fabrics 
00. , 102 Oonn. 529, 129 A. '527, 537 ; Gibbs v. 
Bergh, 5'1 S. D. 432, 214 N. 'V. 838, 841 ; or is 
inconsistent with claiming it, Marfield v .  
Oincinnati, D. & T. Traction 00., 111 Ohio 
St. 139, 144 N. E. 689, 691, 40 A. L. R. 357. 

The renunciation, repudiation, a:bandon
ment, or surrender of some claim, right, priv
ilege, or of the opportunity to take advantage 
of some defect, irregularity, or wrong. See 
Ohristenson v. Oa:rleton, 69 Vt. 91, 37 A. 226 ; 
Shaw v. Spencer, 100 Mass. 395, 97 Am. Dec. 
107, 1 Am. Rep. 115 ; Star Brewery Co. v. 
Primas, 1ti3 Ill. 652, 45 N. E. 145 ; Reid v. 
Field, 83 Va. 26, 1 S. E,. 395 ; Caulfield v. 
Finnegan, 114 Ala. 39, 21 So. 484 ; Lyman v. 
Littleton, 50 N. H. 54 ; Smiley v. Barker, 83 
F. 684, 28 O. O. A. 9 ;  Boos v. Ewing, 17 Ohio, 
523, 49 Am. Dec. 478. 

A "waiver" is a voluntary relinquishment of a 

known right, while "estoppel" is basEJd on some 

misleading conduct or language of one person which, 

being relied on, operates to the prejudice of anoth

er, and is applied to thEJ wrongdoer by the court 

in denial of some right which otherwise might ex

ist. In insurance cases the terms are used inter

changeably, and it is sometimes f;xpressed as "waiv

er by estoppel. " Dabrooge v. Rochester-German Ins. 

Co. of Rochester, N. Y., 143 N. W. 608, 611, 177 Mich. 

442, 48 L. R. A. (N. S.) 906 ; Crawford v. Winter

bottom, 88 N. J. Law, 588, 96 A. 497, 498. See, also, 

Sovereign Camp, 'Vocdmf,n of the World, v. New

som, 142 Ark. 132, 219 S .  W. 759, 767, 14 A. L. R. 903. 

I m pl ied Waiver 

A waiver is implied where one party haR 
pursued s.uch a course of conduct with refer-
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ence to the other party as to evidence an in
tention to waive his rights or the advantage 
to which he may 'be entitled, or where the 
conduct pursued is inconsistent with any oth
er honest intention than 'an intention of 'such 
waiver, provided that the other party con
cerned has been induced by such conduct to 
act upon the belie( that there has been a 
waiver, and has incurred trouble or expense 
thereby. Astritch v. German-American Ins. 
Co., 131 F. 20, 65 C. C. A. 251 ; Roumage v. 
Insurance Co., 13 N . .J. Law, 124. 

Waiver of Exe m ption 
A clause inserted in a note, bDnd, lease, 

etc., expressly waiving the benefit of the laws 
exempting limited amounts of personal prop
erty from levy and sale on judicial process, so 
far as concerns the enforcement of the par
ticular debt or obligation. See Mitchell v. 
Coates, 47 Pa. 203 ; Wyman v. Gay, 90 Me. 
36, 37 A. 325, 60 Am. St. Rep. 238 : HDward 
B. & L. Ass'n v. Philadelphia & R. R. Co., 
102 Pa. 223. 

Waiver of P rotest 

An agreement by the indorser ' of a note or 
bill to be bound in his character of indorser 
without the formality of a protest in case of 
non-payment, or, in the case of paper which 
cannot or is not required to be protested, dis
pensing with the necessity of a demand and 
notice. See First Nat. Bank v. Falkenhan, 
94 Oal. 141, 29 P. 866 ; Coddington v. Davis, 
1 N. Y. 190. 

Waiver of Tort 

The election, by an injured party, for pur
poses 'Of redress, to treat the facts as estab
lishing an implied contract, whiCh he may 
enforce, instead of an injury by fraud or 
wrong, for the committing of which he may 
demand damages, compensatory Dr exem
plary. Harway v. Mayor, etc., of City of New 
York, 1 Hun (N. Y.) 630. 

WAKEMAN. The chief magistrate of Ripon, 
in Yorkshire. 

WAK EN I NG. In Scotch law. The revival 
of an action. A process -by which an action 
that has lain over and not been insisted in 
fDr a year and a day, and thus technically 
said to have "fallen asleep," is wakened, or 
put in moti-on again. 1 F'orb. Inst. pt. 4, p. 
170 ; Ersk. Prin. 4, 1, 33. 

WALAPAUZ. In old Lombardic law. The 
disguising the head or face, with the intent 
of committing a theft. 

WALENSIS. In old English law. A Welsh
man. 

WALESC H E RY. The being a Welshman. 
Spelman. 

WAL ISCUS. In Saxon law. A servant, or 
any ministerial officer. Cowell 
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WALKE RS. Foresters who have the care 'Of 
a certain space of ground as'signed to them. 
Oowell. 

WALL. An erection of stone, brick, or other 
material, raised to some height, and intended 
for purposes of secnrity or inclDsure. In law, 
this term occurs in such comp�unds as "an
cient wall," "party-wall," "division-wall," etc. 

Com mon Wall 

A, party wall ; one which has been built at 
the common expense of the two owners whose 
properties are contiguous, or a wall built by 
one party in which the other has acquired a 
common right. OamI)bell v. Mesier, 4 Johns. 
Ch. (N. Y.) 342, 8 Am. Dec. 570. 

WALLIA. In old English law. A wall ; a 
sea,:-wall ; a mound, bank, or wall erected in 
marshy districts as a protection against the 
sea. Spelman. 

WAM P U M .  Beads made of shells, used as 
money by the North American Indians, and 
which continued current in New York as late 
as 1693. 

WAN D  O F  PEACE. In Scotch law. A wand 
or staff carried by the messenger of a court, 
and which, when deforced, (that is, hindered 
from executing process,) he breaks, as a sym
bol of the deforcement, and protest for reme
dy of law. 2 Forb. Inst. 207. 

WAN D E R. To ramble here and there with
out any certain course. GuidDni v. Wheeler 
(C. C. A.) 230 F. 93, 96 ; E,x parte Karnstrom, 
297 Mo. 384, 249 S. W. 595, '596. 

WA N LASS. Ail ancient customary tenure of 
lands ; i. e., to drive deer to a stand that the 
lord may have a shot. Blount, Ten. 140. 

WAN T  O F  REPA I R. As to highways, a "de
fect" or "want of repair" is anything in the 
state or conditiDn of the highway which ren
ders it unsafe or inconvenient for ordinary 
travel. Gregoire v. Oity of Lowell, 253 Mass. 
119, 148 N. E. 376; 

WANT AGE. In marine insurance. Ullage ; 
deficiency in the contents of a cask or ves
sel caused by leaking. Oory v. Boylston Fire 
& Marine Ins. Co., 107 Mass. 140, 9 Am. Rep. 
14. 
WAN'TON. Characterized by reckless disre
gard of rights Or safety of others. Cover v. 
Hershey Transit Co., 290 Pa. 551, 139 A. 266, 
268 ; Strough v. Central R. Co. of New .Jersey 
(0. C. A.) ,209 F. 23, 26 ; Bernier v. Illinois 
Cent. R. Co., 296 Ill. 464, 129 N. E. 747, 749. 

WANTON N E G L I G ENCE. Tohe negligent act 
of one who, without having the intent to in
jure, is conscious from his knowledge of the 
existing circumstances and conditions that 
his conduct will naturally 'and probably re
sult in injury. United Transp. 00. v. Hass, 
155 N. Y. S. 110, 117, 91 Misc. 311. 
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WANT O N  A N D  FUR I,OUS ·DR IVING. An 
offence against public health, which under 
the stat. 24 & 25 Viet. c. 100, s. 56, is punisb
able a'S a misdemeanor by fine or imprison
ment. In this country the offence is usually 
provided for by state, county, or municipal 
legislation. 

WANT O N N ESS. A reckless or intentional 
disregard of the property, rig,hts, or safety of 
others, implying, actively, a willingness to 
injure and disregard of the consequences to 
others, and, passively, more than mere negli
gence, that is, a conscious and intentional dis
regard of duty. See Brasington v. South 
ROllnd R. Co .. 62 S. C. 325, 40 S. E. 665, 89 
Am. St. Rep. 905 ; Louisville & N. R. Co. v. 
Webb, 97 Ala. 308, 12 So. 374; Branch v. 
State, 41 Tex. 625 ; Harward v. Davenport, 
105 Iowa, 592, 75 N. W. 487 ; Trauerman v. 
Lippincott, 39 Mo. App. 488 ; Everett v. Rich
mond & D. R. Go., 121 N. C. 519, 27 S. E. 991 ; 
Bi�mingham Ry. & El. Co. v. Pinckard, 124 
Ala. 372, 26 So. 880 ;  Fabac v. St. Louis & S. 
F. Ry. Co.; 119 Kan. '58, 237 P. 1019, 1021 ; 
Higbee Co. v. Jackson, 101 Ohio St. 75, 128 N. 
E. 61, 64, 14 A. L. R. 131 ; Walldren Express 
& Van Co. v. Krug, 291 Ill. 472, 126 N. E. 97, 
98. 

Reckless sport ; willfully unrestrained ac
tion, running immoderately into excess. 
Cobb v. Bennett, 75 Pa. 330, 15 Am. Rep. 752. 

A licentious act by one man towards the 
person of another, without regard to his 
rights. See State v. Brigman, 94 N. C . . 888. 

WABJ) 

Civil War 
An internecine war. A war carried on be

tween opposing masses of citizens of the same 
country or nation. Before the declaration of 
independence, the war between Great Britain 
and the United Colonies was a 'civil war ; but 
instantly on that event the war changed its 
'nature, and became a public war between in.:. 
dependent states. Hubbard v. Exp. Co., 10 R. 
1. 244 ; Brown v. Hiatt, 4 Fed. Cas. 387 ; Prize 
Cases, 2 Black, 667, 17 L. Ed. 459 ; Central 
R. & B. Co. v. Ward, 37 Ga. 515. 

Laws of War 
See Law. 

M ixed War 

A mixed war is one which is made o.n ont. 
side by public authority, and on the other 
by mere private persons. People v. McLeod, 
1 HilI (N. Y.) 377, 415, 37 Am. Dec. 328. 

Private War 

One between private persons, lawfully ex:, 
erted by way of defense, but otherwise ' un
known in civil society. People , v. McLeod, ·25 
Wend. (N. Y.) 576, 37 Am. Dec. 328. 

Pu blio War 

Every contention by force, between two na: 
tions, in external matters, under the �lUth.or: 
ity of their respective governments. Prize 
Cases, 2 Black. 666, 17 L. Ed. 459 ; Pe-9ple · v. 
McLeod, 25 Wend. (N. Y.) 483, 37 Am. Dec. 
328. 

So lemn War 

A war made in form by public' declaration ; 
WAPENTAI< E. In English law. A local di- a war solemnly declared by one state against 
vision of the country ; the name is in use another. 
north of the Trent to denote a hundred. War-Office 
The derivation of the naine is said to be 
from "weapon" and "take," and indicates 
that the division was originally 'of a mili
tary character. Gowell ; Brown. 

Also a hundred court. 

WA R. An armed contest between nations. 
Grotius, de Jur. Bell. 1. 1, c. 1. The state 
of nations among whom there is an interrup
tion of all pacific relations, and a general 
contention by force, authorized by the sov
ereign. 1 Kent. *61. See, also, Commercial 
Cable Co. v. Burleson (D. C.) 255 F. 99, 105 ; 
Vanderbilt v. Travelers' Ins. Co., 184 N. Y. 
S. 54. 55, 112 Misc. 248. 

Every connection by force between two 
nations, in external matters, under the au
thority of their respective governments, is a 
public war. If war is declared in form, it is 
called "solemn," and is of the perfect kind ; 
because the whole nation is at war with an
other whole nation. When the hostilities are 
limited as respects places; pe:r;sons, and things, 
the war is properly termed "imperfect war." 
Bas v. Tingy, 4 Dall. 37, 40, 1 L. Ed. 731. 

Ar1icles of War 
See Article. 

In -England. A department of state from 
which the sovereign issues orders to his fore.! 
es. Wharton. · . 

WA RAB I .  Dried wild ferns from Japan,. 
used as a vegetable in a manner similar to 
spinach. Nippon Co. v. U. S., 12 Ct� Cust. 
App. 548, 549. 
WA RD. Guarding ; care ; charge ; as, the 
ward of a castle ; so in the phrase "watch and 
ward.'" 

I 

A division in the city of London committed 
to the special ward (guardianship) of an alder.: 
man. 

" . . . ! 

A territorial division is adopted in ' most 
American cities by which the municipality 
is separated into a nuniber of predncts or 
districts called "wards" for purposes of po� 
lice, sanitary regulations; prevention of fires, 
elections, etc. 

A corridor, room, or other division of a pris
on, hospital, or asylum. 

A person, especially an infant, placed 'by 
authority of law under the care of a guard
ian. 

I n  General 

-Ward-corn. In old English law. The duty' 
of keeping watch and w(J;rd, with a horn' to 
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blow upon any occasion of surprise. 1 Mon. 
Ang. 976. 

-Ward-fegh. Sax. In old r�ords. Wnrd
fee ; the value of a ward, or the money paid 
to the lord for his redemption from wardship. 
Blount. 
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lri Old Scotch Law 

An award ; the judgment of a court. 

WAR D E N .  A guardian ; a keeper. This is 
the name given to various officers. 

WA R D EN OF T H E  C I NQUE PO RTS. In 
English law. The title of the governor or 

-Ward-holding.  In old Scotch law. Tenure presiding officer of the , Cinque Poi,ts, (q. v.) 
'by military service ; the proper feudal tenure 
of Scotland. AbDlished by st. 20 Geo. II. c. 
50. Ersk. Prin. 2, 4, 1. 

-Ward in chancery. An infant who is under 
the superintendence of the chancellor. 

-Ward-m ote. In English law. A court kept 
in every ward in London, commonly called 
the "ward-mote court," or "inquest." Cowell. 

-Ward- pen ny, In old English law. Money 
paid to the sheriff or castellains, for the duty 
of watching and warding a castle. Spelman. 

-Ward-staff. In old records. A constable's 
or watchman's staff. Cowell. 

-Wal'd-wit, In old English law. Immunity 
or exemption from the duty or service of 
ward, or from contributing to such service. 
Spelman. Exemption from amercement for 
not finding a man to do ward. Fleta, lib. 1, 
c. 47, § 16. 

-Wardage. Money paid and contributed to 
watch and ward. Domesday. 

-Wards of ad miralty, Seamen are sometimes 
thus designated, because, in view of their gen
er.al improvidence and rashness, the admir
alty courts are accustomed to scrutinize with 
great care their bargains and engagements, 
when brought before them, with a view to 
protecting them against impDsition and over
reaching. 

-Wardship .  In military tenures, the right of 
the lord to have custody, as guardian, of the 
body and lands of the infant heir, without any 
account .of profits, until he was twenty-one or 
she sixteen. In socage the guardian was ac
countable for profits ; and he was not the 
lord, but the nearest relative to whom the 
inheritance could not descend, and the ward
ship ceased at fourteen. In copyholds, the 
lord was the guardian, but was perhaps ac
countable for profits. Stirn. Gloss. See 2 Bl. 
Oomm. 67. 

-Wardsh i p  in chivalry. An inddent to th� 
tenure of knight-set:vice. 

-Wardship in copyholds. The lord is guardi
an of his infant tenant by special custom. 

WA R DA. L. Lat. 
• n old English law 

Ward ; guard ; protection ; keeping ; cus
tody. Spelman. 

A ward ; an infnnt under wa,rdship. ld. 

WA R D S  A N D  L I V E R I ES. In English law. 
The title of a court of record, established in 
the reign of IIenry VIII. See Court of Wards 
and Liveries. 

WA RECTARE. L. Lat. In old English law. 
To fallow ground ; or plow up land (designed 
for wheat) in the spring, in order to let it lie 
fallow for the better improvement. Fleta. 
lib. 2, c. 33 ; Cowell. 

WAR E H O USE. A place adapted to the re
ception and storage of goods and merchan
dise. State v. Huffman, 136 Mo. 58, 37 S.  W. 
797 ; Owen v. Boyle, 22 Me. 47 ; State v. 
Wilson, 47 N. H. 101 ; Allen v. State, 10 Ohio 
St. 287 ; New England Equitable Ins. Co. v. 
Mechanics'-American Nat. Bank of St. Louis 
(Tex. Civ. App.) 213 S. W. 685, 688 ; Carter 
v. Bauman (C. C. A.) 19 F.(2d) 855, 856. 

WA R E H O USE BOOI<. A book used by mer
chants to contain an account of the quantities 
of goods received, shipped, and remaining in 
stock. 

WA � E H O USE RECE I PT. A receipt given 
by a warehouseman for goods received by him 
on storage in his warehouse. Merchants' 
Warehouse Co. v. McClain (C. C.) 112 F. 789 ; 
Collins v. Ralli, 20 Hun (N. Y.) 255 ; Hale v. 
Milwaukee Dock Co., 29 'Wis. 485, 9 Am. Rep. 
603 ; Miller v. Browarsky, 130 Pa. 372, 18 
A. 643 ; Vannett v. Reilly-Herz Automobile 
Co., 42 N. D. 607, 173 N. W. 466, 467. 
WA REHO USE SYSTEM. A system of public 
stores or warehouses, established or author
ized by law, called "bonded warehouses," ih 
which an importer may deposit goods import
ed, in the custody of the revenue officers, pay
ing storage, but not being required to pay the 
customs duties until the goods are finally re
moved for consumption in the home market, 
and with the privilege of withdrawing the 
goods from store for the purpose of re-ex
portation without paying any duties. 
WAR E H O USEMAN. The owner of a ware
house. A person or corporation lawfully en
gaged in storing goods of others for bire. The 
business is public or private as it may be con
ducted for storage of goods of general public 
or for those of certain persons. Tobacco 
Growers' Co-op. Ass'n v. Danville Warehouse 
Co., 144 Va. 456, 1.32 S. E. 482, 486 ; State, to 
Use of Hubbard & Moffitt Commission Co. v . 
Cochrane, 264 Mo. 581. 175 S. W. 599. 600. 

WARN I N G, under the old , practice of the 
English court of probate, was a notice given 
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by a registrar of the principal registry to a 
person who had entered a oaveat, warning 
him, within six days after service, to enter 
an appearance to the oa'L'eat in the principal 
registry, and to set forth his interest, conclud
ing with a notice that in default of his doing 
so the court would proceed to do all such 
acts, matters, and things as should be neces
sary. By the rules under the judicature acts, 
a writ of summons has been substituted for a 
warning. Sweet. 

WARN I ST U RA. In old records. Garni-
ture ; furniture ; provision. Cowell. 

WA RNOTH.  In old English law. An ancient 
custom, whereby, if any tenant holding of 
the Castle of Dover failed in paying his rent 
at the day, he should forfeit double, and, for 
the s�cond failure, treble, etc. Cowell. 

WARP. A rope attached to some fixed point, 
used for moving a ship. Pub. St. Mass. 1882, 
p. 1297. 

WA R RAN D I CE.  In Scotch law. Warranty ; 
a clause in a charter or deed by which the 
grantor obliges himself that the right con
veyed shall be effectual to the receiver. Ersk. 
Prin. 2, 3, 11. A clause whereby the grantor 
of a ,charter obliges himself to warrant or 
make good the thing granted to the receiver. 
1 Forb. Inst. pt. 2, p. 113. 

Absol ute Warrandice 

A warranting or assuring of property 
against all mankind. It is, in effect, a cove
nant of title. 

Real Warrandice 

2'. Particularly, a writ or precept issued by 
a magistrate, justice, or other competent au
thority, addressed ' to a sheriff, constable, or 
other officer, requiring him to arrest the body 
of a person therein named, and bring him 
before the magistrate or court, to answer, or 
to be examined, touching some offense which 
he is charged with having committed. See, 
also, Bench-Warrant ; Search-Warrant. 

3. An order by which the drawer authorizes 
one person to pay a particular sum Of money. 
Shawnee County v. Carter, 2 Kan. 130. 

4. An authority issued to a collector of tax
es, empowering him to collect the taxes ex
tended on the assessment roU: and to make 
distress and sale of goods or land in default 
of payment. 

5. An order issued by the proper author
ities of a municipal corporation, authorizing 
the payee or holder to receive a certain sum 
out of the municipal treasury. Town of Bith-
10 v. Bank of Commerce, 92 Fla. 975, 110 So. 
837, 838 ; State v. State Board of Examiners, 
74 Mont. 1,  238 P. 316, 320. 

6. In England, a dividend warrant or cou
pon. See Coupons. 

I n  General 

-Bench warr'ant. See Bench. 

-Death warrant. A warrant issued general
ly by the chief executive authority of a state, 
directed to the sheriff or other proper local 
officer or the warden of a jail, commanding 
him at a certain time to proceed to carry in
to execution a sentence of death imposed by 
the court upon a convicted criminal. 

An infeoffment of one tenement given in -Distress warrant. See Distress. 
security of another. -Dividend warrant. In England, a coupon. 

Simple  Warrandice 

An obligation to warrant or secure from all 
subsequent or future deeds of the grantor. A 
simple warranty against the grantor's own 
acts. Whishaw. 

WA R RA NT, v. 

I n  Conveyancin
.
g 

To assure the title to property sold, by an 
express covenant to that effect in the deed of 

. conveyance. To stipulate by an express cove
nant that the title of a grantee shall be good, 
and his possession undisturbed. 

I n  Contracts 

To engage or promise that a certain fact or 

See Coupons. 

-General warrant. A process which formerly 
issued from the state secretary's office in 
England to take up (without naming any 
persons) the author, printer, and publisher 
of such obscene and seditious libels as were 
specified in it. It was declared illegal and 
void for uncertainty Iby a vote of the house 
of commons on the 22d April, 1766. ·Wharton. 

-Land warrant. A warrant issued at the 10-
cal land offices of the United States to pur
chasers of public lands, on the surrender of 
which at the general land office at Washing
ton, they receive a conveyance from the gen
eral government. 

state of facts, in relation to the subject-mat- -Landlord's warrant. See Landlord. 
ter, is, or shall be, as it is represented to be. 

WAR RANT, n. I .  A writ or precept from a 
competent authority in, pursuance of law, di
recting the doing of an act, and addressed 
to an officer 01' person competent to do the 
act, and affording him protection from dam
age, if he does it. People v. Wood, 71 N. Y. 
376. 

-Search warr'anf. See that title. 

-Warrant creditor. See Creditor. 

-Warrant in bankrUPtcy. A warrant issued, 
upon an adjudication in bankruptcy, direct
ing the marshal to take possession of the 
bankrupt's property, notify creditors, etc. 
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WARRANT I ZAR E. In old conveyancing. To 
warrant ; to bind one's self, by covenant in 

�Warrant of attorn ey. In practice. An In- a deed of conveyance, to defend the grantee in Strument in writing, addressed to one or more his title and possession. 
attorneys therein named, authorizing them, 
generally, to appear in any court, or in some 
specified court, on behalf of the person giving 
it, and to confess judgment in favor of some 
particular person therein named, in an action 
0;1: debt. It usually contains a stipulation 
ni:>t to bring any writ of error, or file a bill in 
equity, so as to delay him. 2 Burrill, Pro 
239.; Treat V. Tolman, 113 F. 892, 51 C. C. A. 
522: 

":,,,,"Warrant of arrest. Se� A:rrest. 

�Warrant of oo m m itment. A warrant of com
·iiritment is a written authority committing 
a person to custody. 

-Warra.nt officers. In the United States navy, 
these are a Class of inferior officers who hold 
their rank by virtue of a written warrant in
stead of a commission, including boatswains, 
g�nners, carpenters, etc. 

-Warrant to sue a-.n d defen d. In old practice. 
A � :special warrant from the crown, authoriz
ing a party to appoint an attorney to sue or 
defend for him. 3, Bl. Comm. 25. A special 
authority given by a party to his attorney, to 
commence a suit, or to appear and defend a 
suit, . in his behalf. These warrants are now 
<).isused, though formal entries of them upon 
the record were long retained in practice. 
i Burrill, Pl'. 39. 

WAR RANT E E,. A person to whom a warran
tY: is made. 

WAR RANTIA C HARTfE. In old practice. 
Warranty of charter. A writ which lay for 
one who, being enfeoffed of lands or tene
ments, with a clause of warranty, was after
wards impleaded in an assize or other action 
in which he could not vouch to warranty. In 
such case, it might be brought against the 
warrantor, to compel him to assist the tenant 
with 'a good plea or defense, or elBe to render 
damages and the value of the land, if recov
!ered ' against '  the tienant. Cowell ; 3 BI. 
Oomm. 300. 

WARRAN T I A  CUST O D l fE. An old English 
writ, which lay for him \ who was challenged 
t9 be a. .  ward to another, in respect to land 
�id to be holden by knight-service ;  which 
land, , when it was bought by the ancestors 
of the ward, was warranted free from such 
thraldom. The writ lay against the warran
tor and his heirs. Cowell. 

WAR RANTIA D I EI . A writ which lay for a 
man who, having had a day assigned him per
sonally to appear in court in any action in 
which he wa's sued, was in the mean time, by 
commandment, employed in the king's service, 
so that he could not come at the day assigned. 
it was directed to the justices that they might 
,not record him in default for that day. 
Cowell. 

Warrantizare est dMe'ndere e·t acqu ietare ten .  
entem, qu i  warrantu m vocavit, in  seisi1na sua; 
et tenens de re warranti excambium h abebit ad 
valentiam. Co.- Litt. 365. To warrant is to de
fend and insure in peace the tenant, who calls 
for warranty, in his seisin ; and the tenant 
in warranty will have an exchange in pro
portion to its value. 

WARRANTO R. One who makes a warranty. 
Shep. Touch. 181. 

WaII"rantor potest excipere q uodi q u erens no n  
tenet t�'rram de qua p·etit warrantiam, et quod 
don u m  fuit insufficie·ns. Hob. 21. A warran
tor may object that the complainant does not 
hold the land of which he seeks the warranty, 
and that the gift was insuffi-cient. 

WARRANTY. 

I n Real P'roperty Law 

A real covenant by the grantor of lands, 
for himself and his heirs, to warrant and de
fend the title and possessiO!). of the estate 
granted, to the grantee and his heirs, where
by, either upon voucher, or judgment in the 
writ of W'armntia chartce, :and the eviction of 
the grantee by paramount title, the grantor 
was bound to recompense him with other 
lands of equal value. Co. Litt. 365a. See 
"Covenant." 

I n  Sales of Pe,rso nal Property 
A statement or representation made by the 

seller of goods, contemporaneously with and 
as a part of the contract of sale, though col
lateral to the express object of it, having ref
erence to the character, quality, or title of 
the goods, by which he promises or undertakes 
that certain facts are or shall be as he then · 
represents them. Hausken v. Hodson-Fee
naughty Co., 109 Wash. 606, 187 P. 319, 321 ; 
Martin V. American Magnestone Corporation 
(Mo. App.) 247 s. W. 465, 466. 

A statement of fact respecting the quality 
or character of goods sold, made by the seller 
to induce the sale, and relied on by the buyer. 
Hercules Powder Co. v. Rich (0. C. A.) 3 
F.(2d) 12, 14 ; American Fruit Product CO. V. 
Davenport Vinegar & Pickling Works, 172 
Iowa, 683, 154 N. W. 1031, 1034 ; Van Horn v. 
Stautz, 297 Ill. 530, 131 N. E. 153 , 154. 

I n  Contracts 

An undertaking or stipulation, in writ
ing, or verbally, that a certain fact in re
lation to the subject of a contract is or sball 
be as it is stated or promised to be. An ex
press . or implied statement of something 
which a party undertakes shall be a part of 
a contract, and; though part of the contract, 
collateral to the express object of it. United 
Iron Works CO. V. Henryetta Coal &: Mining 
Co., 62 Okl. 99, 162 P. 209, 210 ; Hurley-Mason 
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Co. v. Stebbins, Walker & Spinning, 79 Wash. 
366, 140. P. 381, 384, L. R. A. 1915B, 1131, 
Ann. Cas. 1916A, 948. 

A warranty differs from a representation in that a 
warranty must always be given contemporaneously 
with, and as part of, the contract ; whereas a rep
resentation precedes and ipduces to the contract. 
And, while that is their difference in nature, their 
diff�rence in consequence or effect 'is this : that, 
upon breach of warranty, (Of false . warranty,) the 
contract remains binding, and damages only are 
recoverable for the breach ; whereas, upon a false 
rep-resentation, the defrauded party may elect to 
avoid the contract, and recover the entire price 
paid. Brown. And see Griswold v. Morrison, 53 
Cal. App. 93, 200 P. 62, 65. 

The same transaction cannot be characterized as 
a warranty and a fraud at the same time. A war
ranty rests upon contract, while fraud, or fraudu
ient representations have no element of contract 
in them, but are essentially a tort. When judges or 
law-writers speak of a fraudulent warranty, the 
language is neither accurate nor perspicuous. If 
there is a breach of warranty, it dmnot be said that 
the warranty was fraudulent, with any more pro
priety than any other contract can be said to have 
been fraudulent, because there has been a breach of 
it. On the other hand, to speak of a false repre
sentation as a contract or warranty', or as tend
ing to prove a contract or warranty, is a perversion 
of language and of correct ideas. Rose v. Hurley, 
39 Ind. 81 ; Boysen v. Petersen, 203 Iowa, 1073, 211 
N. W. 894, 895. 

I n  I nsurance 

In the law of insurance, "warranty" means 
any assertion or undertaking on the part of 
the assured, whether expressed in the con
tract or capable of being annexed to it, on 
the strict and literal truth or performance of 
which the liability of the underwriter is made 
to depend. Maude & P. Shipp. 317 ; Sweet. 

A "warranty" in a policy of insurance is an 
expressed stipulation that something then 
exists, or has happened, or been done, or shall 
happen or be done, and it must be literally 
and strictly complied with by assured wheth
er the truth of the fact or the happening of 
the event be or be not material to the risk 
or connected with the cause of loss. Brown v. 
Connecticut Fire Ins. Co. of Hartford, Conn., 
52 Okl. 392, 153 P. 173, 177 ; Walker v. 
Fireman's Fund Ins. Co., 114 Or. 545, 234 
P. 542, 549. See also "Representati<;>n." 

I n  Gene1ral 

-Affi rmative warranty. In the law of insur
ance, warranties may be either affirmative or 
promissory. Affirmative warranties may be' 
either express or implied, but they usually 
eon sisti of positive representations in the 
policy of the existence of some fact or state 
of things at the time, or previous to the time, 
of the making of the policy ; they are, in 
general, conditions precedent, and if untrue, 
whether material to the risk or riot, · the pol
icy does not attach, as it is not the contract of 
the insurer. Maupin v. Insurance Co., 53 W. 
Va. 557, 45 S. E. 10.G3 ; Hendricks v. Insur. 
ance 00., 8 Johns. (N. Y.) 1 ;  Cowan v. Insur· 

ance Co;, 78 Cal. ,181" 00 <P • .  408 ; O],:ient"Jn;s •. 
Co. v. Van Zandt-Bruee Drug Co.,. 50.· Oklo 558.! 
151 ·P. 323, 324; 

-Collateral warramty. Existed when . th�� 
heir's title was not derived from the warrant
ing ancestor, and yet it barred the heir from 
claiming the land by any collateral title, upon�. 
the presumption that he might thereafter, 
have assets by descent from or through the. 
ancestor ; and it imposed upon him the obIt. 
gation of giving the warrantee other lands in 
case of eviction, provided he had asset�. 2 
Bl. Com. 301. 

-Continu ing  warranty. One which applies to 
the whole period during which the contract is 
in force ; e. g., an undertaking in a charter
party thnt a vessel shall continue to be of the 
same class that she was at the time the 
charter-party was made. 

-Coven ant of warranty. See Covenant. 

-Express warran ty. In contracts and sal�s� 
one created by the apt and explicit state
ments of the seller or person to be bound. 
See Borrekins v. Bevan, 3 Rawle (Pa.) 36, 23 
Am. Dec. 85 ; White V. Stelloh, 74 Wis. 435,· 
43 N. W. 99 ; Danforth v. Crookshanks, 68 
Mo. App. 316 ; Hausken V. Hodson-Feenaugh
ty Co., 10.9 Wash. 606, 187 P. 319, 321. In the 
law of insurance, an agreement expressed in a 
policy, whereby the assured stipulates that. 
certain facts relating to the risk are or shaH 
be true, or certain acts relating to the same 
subject have been or shan be done. 1 PhiL' 
Ins. (4th Ed.) p. 425 ; Petit V. German Ins. 
Co. (C. C.) 98 F. S02 ; lEtna Ins. CO. V. Grube, 
6 Minn. 82 (Gil. 32) ; Insurance Co. V. Morgan. 
90. Va. 290., 18 S. E. 191. 

' : : ' 
-General warranty. The name of a covenant 
of warranty inserted in deeds, by which the' 
grantor binds himself, his heirs, etc., to "war:'; 
rant and forever defend" to the grantee, his. 
heirs, etc., the title thereby conveyed, against 
the lawful �laims of an persons whatso�-ver. 
Where the warranty is only against .the. 
claims of persons claiming "by, through, 'or 
under" the grantor or his heirs, it is called a 
"spedal warranty." 

-I m pl ied warranty. A warranty raised by the 
la w as an inference from the acts of the par
ties or the- circumstances of the transaction. 
Hausken V. I-Iodson:-F�naughty " 'Co., 109 
Wash. 606, 187 P. 319, 321. Thus, if the �hu:
er of a chattel have possession of it and selt 
it as his own, and not as agent for another; 
and for a fair price, he is, understood to w,al"': 
rant the title. 2 Kent, Comm. 478. A war
ranty implied from the general tenor of an 
Instrument, or from particular words used hi 
it, although no expref$s warranty is . n.len
tioned. Thus, in evei-y pOlicy of insurance 
there is an implied warranty that the �hip is 
seaworthy when the policy attaches. -3 Kent 
Comm. 287 ; 1 Phil. Ins .. 30.8. . . . 
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�Lin eal warranty. In old conveyancing, the W ASH .  A shallow part of a river or arm of 
kind of warranty which existed when the the sea. 
heir derived title to the land warranted either The sandy, rocky, gravelly, boulder-be
from or through the ancestor who made the strewn part of a river bottom deposited 011 
warranty. level land near mouth of a canyon represent-

ing rocks and gravel washed down by a moun
-Personal wa ..... anty. One available in person- tain stream. Haack v. San Fernando Mission al actions, and arising from the obligation Land Co., 177 Cal. 140, 169 P. 1021, 1022. which one has contracted to pay the whole or - A fermented wort from which spirit , is dispart of a debt due by another to a third per- tilled. Neal v. State, 154 Ark. 324, 242 S. W. son. Flanders v. Seelye, 105 U. S. 718, 26 578, 579 ; Pack v. State, 116 Or. 416, 241 P. L. Ed. 1217. 390, 392. 
-Promissory wa .. ranty. In the law of insur
ance, a warranty which requires the perform
ance or omission of certain things or the ex
istence of certain facts after the beginning 
of the contract of insurance and during its 
continuance, and the breach of which will 
avoid the policy. See King v. Relief Ass'n, 
35 App. Div. 58, 54 N . . Y. S. 1057 ; Maupin 
v. Insurance Co., 53 W. Va. 557, 45 S. E. 
1003 ; McKenzie v. Insurance Go., 112 Cal. 
548, 44 P. 922. 

-Special warranty. A clause of warranty in
serted in a deed of lands, by which the gran
tor covenants, for himself and his heirs, 
to "warrant and forever defend" the title to 
the same, to the grantee and his heirs, etc., 
against all persons claiming "by, through, or 
under" the grantor or his heirs. If the war
ranty is against the claims of all persons 
whatsoever, it is called a "general" warranty. 

..... Warranty de'ed. One which contains a cove
nant of warranty. 

-Warranty, voucher tG. In old practice. The 
calling a warrantor into court by the party 
warranted, (when tenant in a real action 
hrought for recovery of such lands,) to defend 
the suit for him. Co. Litt. 101b. 

WAR R E N .  A term in English law for a 
place in which birds, fishes, or wild beasts 
are kept. 

A franchise or privilege, either by prescrip
tion or grant from the king, to keep beasts 
and fowls of warren, which are hares, con
eys, partridges, pheasants" etc. 

Also any place to which such privilege ex
tends. Mozley & Whitley. 

Free Warren 

, ' "  A. franchise for tIle preserving and custody 
of beasts and fowls, of warren. 2 Bl. Comm. 
39, 417 ; Co. Litt. 233. This franchise gave 
the grantee sole right of killing, so far as his 
warren �xtended, on condition of excluding 
citber persons. 2 Bl. Comm. 39. 

WARSCOT. In Saxon law. A customary ar 
usual tribute or contribution towards armor, 
g ... the arming of the' fo�ces. 

. 

WASH BANI<. A bank composed of such 
substance that it is liable to be washed awav 
by the action of the water thereon, so as t� 
become unsafe to travelers on highway. Kerr 
v. Bougher, 16 Ohio App. 434, 437. 

WASH SA L E  or WAS H E D  SA LE. In the 
language of the stock exchange, this term is 
applied to the operation of simultaneOUSly 
buying and selling the same stock. In re Wet
tengel (C. C. A.) 238 F. 798, 799. 
WASH I NG-H O RN. The sounding of a horn· 
for washing before dinner. The custom was 
formerly observed in the Temple. 
WAS H I NGTON, T R EATY O F. A treaty 
signed on May 8, 1871, between Great Britain 
and the United States of America, with ref
erence to certain differences. arising out of 
the war between the northern and southern 
states of the Union, the Oanadian fisherie8, 
and other matters. ·Wharton . 
WAST E. Spoil or destruction, done or per
mitted, to lands, houses, gardens, trees, or 
other corporeal hereditaments, by the tenant 
thereof, to the prejudice of the heir, or of 
him in reversion or remainder. 2 Bl. Oomm. 
281. A destruction or material alteration or 
deterioration of the freehold, or of the im
provements forming a material part thereof, 
by any person rightfully in possession, but 
who has not the fee title or the full estate. 
Hayman v. Rownd, 82 Neb. 59'8, 118 N. W. 
328, 45 L. R. A. (N. S.) 623. See Stephenson 
v. National Bank of 'Winter Haven� 92 Fla. 
347, 10.9 So. 424, 425 ; Keogh v. Peck, 316 Ill. 
3'18, 147 N. E.. 266, 268, 38 .A.. L. R. 1151 ; 
Thomas v. Thomas, 166 N. C. 627, 82 S. E. 
1032, lOBS, L. R. A 1915B, 219. 

Waste is a lasting damage to the reversion causerl 
by the destruction, by the tenant for nfe or years, 
of such things on the land a.s are not included in 
its temporary profits. Proffitt v. Henderson, 29 

"Mo. 32�. 

I n  Old  English Cri m inal Law 

A prerogative or liberty, on the part of the 
crown, of committing waste on the lands of 
felons, by pulling down their houses, extirpat
ing their gardens, plowing their meadows, 
and cutting down their woods. 4 Bl. Comm. 
385. 

WARTH. In old English law. A customary I n .  General 

paytnent .. supposed tQ be the same with wa.rd- -Com misSive waste. Active or positive 
penn1l. Spelman ;' Blount. waste ; waste done by acts of spoliation or de-
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struction, rather than by mere neglect ; the 
same as voluntary waste. See infra. 

-Double waste. See Double. 

-Eq uitable waste. Injury to a reversion or 
remainder in real estate, which is not recog
nized by the courts of law as waste, but which 
equity will interpose to prevent or remedy. 
Gannon v. Peterson, 193 Ill. 372, 62 N. E. 210. 
55 L R. A. 701 ; Crowe v. Wilson, 65 Md. 
479, 5 A. 427, 57 Am. Rep. 343. Otherwise 
defined as an Ullconscientious abuse of the 
privilege of non-impeachability for waste at 
common law, whereby a tenant for life, with
out impeachment of waste, will be restrained 
from committing willful, destructive, mali
cious, or extravagant waste, such as pulling 
down houses, cutting timbe'r of too young a 
growth, or trees planted for ornament, or for 
shelter of premises. Wharton. 

-I m peach ment of waste. Liability for waste 
committed, or a demand or suit for compensa
tion for waste committed upon lands or tene
ments by a tenant thereof who has no right 
to commit waste. On the other hand, a ten
ure "without impeachment of waste" signi
fies that the tenant cannot be called to ac
c<Hlut for waste committed. 

-N u l  waste. "No wuste." The name of a 
plea in an action of waste, denying the com
mission of waste, and forming the general is
sue. 

-Perm issive waste. That kind of waste 
which is a matter of omission only, as by suf
fering a house to fall for want of necessary 
reparations. 2 Bl. Comm. 281 ; Willey . v. 
Laraway, 64 Vt. 559, 25 A. 436 ; Beekman v. 
Van Dolsen, 63 Hun, 487, 18 N. Y. S. 376 ; 
';Vhite v. Wagner, 4 Har. & J. (Md.) 391, 7 Am. 
Dec. 674. 

-Volu ntary waste. Active or positive waste ; 
\vaste done or committed, in contradistinction 
to that which results from mere negligence, 
which is called "permissive" waste. 2 Bouv. 
lnst. no.· 2394. "Voluntary waste" is the will
ful destruction or carrying away of something 
attached to the freehold, and "permissive 
waste" is the failure to take reasonable care 
of the premises. Fisher's Ex'r v. Haney, 180 
Ky. 257, 202 S. ·W. 495, 496. Voluntary or 
commissive waste consists of injury to the 
demised premises or some part thereof, when 
occasioned by some deliberate or voluntary 
act, as, for instance, the pulling down of a 
house or removal of floors, windows, doors, 

furnaces, shelves, or other things affixed to 
and forming part of the freehold. Regan v. 
Luthy, 16 Daly, 413, 11 N. Y. S. 709. Con
trasted with "permiSSive" waste. 

-Writ of waste. See that title. 

WASTE-BOO I{. ·A book used by merchants, 
to receive rough entries or memoranda of all 
transactions in the order of their occurrence, 

WATER 

previous to their being posted in the journal. 
Otherwise called · a "blotter/' 

WASTEL. A standard of quality of bread, 
made of the finest white flour. Oocket bread 
was slightly inferior in quality. The statute 
of 1266 mentions seven kinds of bread. See 
Assisa ;  S tuder, Oak Book of Southhampton, 
Vol. II. 

WAST I N G  PROPERTY. A mine or a pat
ent is considered a wasting property. See 41 
Ch. Div. 1. 

WAST i N G  TRUST. A trust in which the 
trustee may apply a part of the ;principal to 
make 'good a deficiency of income. 

WASTO RS. In old statutes. A kind of 
thieves. 

WATCH, 'V. To keep guard ; to stand aH 
sentinel ; to be on guard at night, for the 
preservation of the peace and good order. 

WATCH, n. A body of constables on duty 
on any parUcular night. 

A division of a ship's crew. At sea, the 
ship's comrany is divided into two watches, 
larboard and starboard, with a mate to com
mand each. O'Hara v. Luckenbach S. S. 
Co. , 26.9 U. S. 364, 46 S. Ct. 157, 160, 70 

·
L. 

Ed. 313. 

WATCH A N D  WARD. "Watch" denotes 
keeping guard during the night ; "ward," by 
�� . 

WATCH.MAN. An officer in many cities and 
towns, whose duty it is to watch during the 
night and take care of the property of the in
habitants. Coerve-r v. Crescent Lead & Zinc 
Corporation, 315 Mo. 276, 286 S. W. 3, 10. 

WAT ER. As designating a commodity or a 
subject of ownershp, this term has the same 
meaning in law as in common speech ; but 
in another sense, and especially in the plural, 
it may designate a body of water, such as a 
river, a lake, or an ocean, or an aggregate 
of such bodies of water, as in the phrases 
"foreign waters," "waters of the United 
States," and the like. 

Water is neither land nor tenement nor suscep
tible of absolute ownership. , .It is a movable thing 
and must of, necessity continue common by the law 
of nature. It admits only of a transient usufructu
ary property, and if it escapes for a moment, the 

. right to it is gone forever, the qualified owner hav
ing no legal power · of reclamation. It is not ca
'pable of· bein!'; sued for by the name of "water," nor 
by a calculation of its cubical or superficial meas
ure ; but the sult must be brought for the land 
which lies . at the bottom covered ·with water. As 
water is not land, neither is it a tenement, because 
it is not of a permanent nature, nor the subject of 
absolute property. It is not in any possible sens� 
real estate, and hence is not embraced in a cove
nant of general warranty. Mitchell v. Warner, 5 
Conn. 518. 

Coast Waters 
See Coast. 
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Developed Water 

Water which is ,brought to the surface and 
made a va il ruble for use by the party claiming 
the water. Mountain Lake Mining Co. v. 
Midway Irr. Co., 47 Utah, 3'406, 149 P. 929, 
933. 

Foreign Waters 

Those belonging to another nation or coun
try or subject to another jurisdiction, as dis
tinguished from "domestic" waters. The 
Pilot, 50 Fed. 437, 1 C. C. A. '523. 

I n land Wate·rs 
See Inland. 

Navigable  Waters 

See Naviga'ble. 

Percolating Waters 

Those which pass through the .ground be
neath the surface of the earth without any 
definite channel, and do not form a part of 
the body or flow, surface or subterranean, of 
any water-course. They may be either rain 
'waters which are slowly infiltrating through 
the soil or waters seeping through the ibanks 
or the 'bed of a stream, and which have so far 
left the !bed and the other waters as to have 

. lost their character as a part of the flow of 
tbat stream. Vineland 1rr. Dist. v. Azusa 11'1'. 
00., 126 Cal. 486, 58 Pac. 10'57, 46 L. R. A. 
820 ; Los Angeles v. Pomeroy, 124 Cal. 597, 57 
Pac. ,585 ; Herriman Irr. Go. v. ' Keel, 25 Utah, 
96, 69 Pac. 719 ; Deadwood Cent. R. Co. v. 
Barker, 14 S. D. 558, 86 N. 'V. 619 ; Montecito 
Val. Water Co. v. Santa Barbara, 144 Cal. 
578, 77 Pac. 1J113 ; Olinchfield Coal. Corpora
tion v. Compton, 148 Va. 437, 139 S. E. 3OS, 
31'1, 55 A. L. R. 1376 ; Fianigan v. State, 113 

, Misc. 91, 183 N. Y . . S. 934, 935. 
Private Waters 

Non-navigable streams, or ,bodies of water 
not open to the resort and use of the general 
public, but entirely owned and controlled by 
one '01' more individuals. Piazzek v. Drainage 
Dist. No. 1 of Jefferson Oounty, 119 Kan. 
119, 237 P. 1059, 1060. 

Public Waters 

Such as are adapted for the .purposes of 
navigation, or those to which the general pub
lic have a right of access, as distinguished 
from artificial lakes, ponds, and other bodies 
of water privately owned, or similar natural 
bodi-es of water owned exclusively by one or 
more persons. 8ee Lamprey v. Metcalf, 52 
Mhin. 181, 53 N. W. 1139, 18 L. R. A: 670, 3$ 

. Am. St. )Rep. 541 ; Carter v. Thurston, 58 N. 
H. 104, 42' Am. Rep. 584 ;  Cobb v. Davenport, 
32 N. J. Law, 369 ; West Point Water-Power 
CQ. v. State, .49 Neb. 223, 68 N. W. 507 ; State 
V. Theriault, /10 Vt. 617, 41 AU. 1030, 43 L. 
R. A� 290, 67 Am. St. Rep. 648. 

S .. terranean Waters 
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seep through the subsurface strata without 
pursuing any defined course or channel, (per
colating waters,) or flow in a permanent and 
regular but invisible course, or lie under the 
earth in a more or less immovable body, as a 
subterranean lake. 

Surface Waters 

As distinguished from the waters of a nat
ural stream, lake, or pond, surface waters 
are such as diffuse themselves over the sur
face of the ground, following no defined 
course or channel, and not .gathering into or 
forming any more definite body of water than 
a mere Ibog or marsh. They generally orig
inate in rains and melting snows, but the 
:flood waters of a river may also be consid
ered as surface waters if they become 'sep
arated from the main current, or leave it 
never to return, and spread out over lower 
ground. See Schaefer v. Marthaler, 34 Minn. 
487, 26 N. W. 726, 57 Am. Rep. 40 ;  Orawford 
v. Rambo, 44 Ohio St. 279, 7 N. E. 429 ; New 
York, etc., R. Co. v. Hamlet Hay 00., 149 
Ind. 344, 47 N. E. 1060 ; Cairo, etc, R. Co. v. 
Brevoort (C. 0.) 62 Fed. 129, 25 L. R. A. 527 ; 
Brandenburg v. Zeigler, 62 S. C. 18, 39' S. E.  
790, 55 L. R.  A. 414, 89 Am. St.  Rep. 8187 ; 
Jones v. Hannovan, 55 Mo. 46,7 ; Tampa Wa
terworks eo. v. Cline, 37 Fla. 586, 20 South. 
7'8(), 33 L. R. A. 376, 53 Am. St. Rep. 262 ; 
San Gabriel Valley Country CIUlb v. Los An
geles County, 182 Cal. 392, 188 P. 554, 5·56, 9 
A. L. R. 1200 ; Thompson v. New Haven 'Va
ter Co., 816 Conn. '597, 86 A. 585, 588, 45 L. R. 
A. (N. S.) 457. 

Surplus Water 

Water funning off from ground which has 
been irrigated ; water not consumed by the 
process of irrigation ; water which the land 
irrigated will not take up. Wedgworth v. 
Wedgworth, 20 Ariz. 518, 181 P. 9·52, 954. 

Tide Waters 
See Tide. 

Water-Bailiff 
The title of an officer, in .port towns in Eng

land, appointed for the searching of ships. 
Also of an officer belonging to the city of 
London, who bad the supervising and search 
of the fish 'brought thither. Cowell. 

Water-Bayley 

In American law. An officer mentio�ed In 
the Colony laws of New Plymouth, (A. D. 
1671,) whose duty was to collect dues to the 
colony for fish taken in their waters. Pr()lb
ably another form o� water-bailiff. Burrell. 

Water Course 

See that title infra. 

Water Fr.ont 

L,and or land with ,buildings fronting on a 
Waters which , lle wholly 'beneath the sur- body of water. City of Long :Bea<:h v. Lt.sen

tace of the ground, and Which either o,oze and by, 175 Oal. 575, 166 P. 333, 335. 



1837 

Water-Gage 

A sea-wall or bank to restrain the current 
and overflowing of the water ; also an instru
ment to measure water. Cowell. 

Water':Gang 

A Saxon word for a trench or course to 
carry a stream of water, such as are common
ly made to drain water out of marshes. 
Cowell. 

Water-Ga.vel 

In old records. A gavel or rent paid for 
fishing in or other benefit received from some 
river or water. Cowell ; Blount. 

Water-Logged 

A vessel is " water-logged" when she be
comes heavy and unmanageable on account 
of the leakage of water into the hold. Fire
man's Fund Ins. Co. v. Globe Nav. Co. (C. C. 
A.) 236 F. 61'8, 625. 

. Water-Mark 

See that title intra. 

Water-Measure 

In old statutes. A measure greater than 
Winchester measure hy about three gallons 
in the bushel. Cowen . 

Water-Ordeal 

IIi Saxon and old English law. The ordeal 
or trial by water. The hot-water orneal was 
performed by plunging the Ibare arm up to 
the elbow in boiling water, and escaping un
hurt thereby. 4 Bl. Comm. 343. The cold-
1vatm' ordeal was performed by casting the 
person suspected into a river or pond of cold 
water, when, if he floa ted therein, without 
any action of swimming it was deemed an 
evidence of his guilt ; but, if he sunk, he was 
acquitted. Id. 

Water-Packed 

A "water-packed" bale of cotton is one to 
the lint of which water is added in such a 
manner that the weight is increased, or in 
which water-damaged cotton is placed, or the 
sampling sides of which are packed with lint 
cotton not so wet or water-damaged. 'Val
lace v. Crosthwait, 196 Ala. 356, 71 So. u66, 
667. 

Water Power 

The water power to which a ri-parian own
er is entitled consists of the faU in the stream, 
When in its natural state. as it passes through 
his land, or along the ib(nmdary of it ; or, in 
other words, it consists of the difference of 
level between the surface where the stream 
first touches his land. and the surface where 
it leaves it. McCalmont v. Whitaker, 3 
Rawle (Pa.) 90, 23 Am. Dec. 102. 

Water Right 

A legal right, in the nature of a corporeal 
hereditament, to use the water of a natural 
stream or water furnished through a ditch 
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or canal, for general or specific purposes, such 

a� irrigation, mining, power, or domestic use, 
either to its full capacity or to a measured 
extent or during a defined. portion of the 
time. See Hill v. Newman, 5 Cal. 445, u3 Am. 
Dec. 140 ; Cary v. Daniels, 8 Metc. (Mass.) 
480, 41 Am. Dec. 532 ; Canal Co. v. Hess, 6 
Colo. App. 497, 42 Pac. '50 ; Murp'hy v. Kerr 
(D. C.) 296 If. 536, 541. 

Water Right Claim 

A "water right claim," a's filed with the 
state engineer, is merely a declaration of in
tention to create a water right. Washington 
State Sugar Co. v. Goodrich, 27 Ida,ho, 26, 147 
P. 10.i3, 107'6. 

Watersc'ape. 

An aqueduct or passage for water. 

Waters of the U nited State's 

All waters within the United States which 
are navigable for the purposes of commerce, 
or whose navigation successfully aids com
merce, are included in this term. The Dan
iel Ball, 6 Fed. Cas. 1161. 

WATER C O U RSE. A natural stream of wa
ter fed from permanent or periodical natural 
sources and usually flowing in a particulnr 
direction in a defined channel, having a hed 
and banks or sides, and usually discharging 
itself into some other stream or body of wa
ter. Los Angeles v. Pomeroy, 124 O'aI. 5'97, 57 
Pac. 587 ; Chamberlain v. Hemingway, u3 
Conn. 1,  27 Atl. 2.�9, 38 Am. St. Rep. �30 : 
Ribordy v. �:furray, 177 Ill. 134, 52 N. E. 325 : 

Rait v. Furrow, 74 Kan. 101, S5 Pac. 934, 6 
L. R. A. (N. S.) 157 ; Dickinson v. Worcester, 
7 Allen (Mass.) 19 : E:arl v. De Hart, 12 N. 
J. Eq. 284, 72 Am. Dec. 395 ; Barkley v. Wil
cox, 86 N. Y. 140, 40 Am. Rep. 519 : Simmons 
v. Winters, 21 Or. ;315, 27 Pac. 7, 28 Am. St. 
Rep. 727 : Grand Rapids & I. Ry. Co. � 
Round, 220 Mich. 475, 190 N. W. 248, 249 ; . 
Falcon \. BO�Ter, 157 Iowa, 745, 142 N. W. 
427, 429 ; Walt v. Phillips, 166 Ark. 163, 2'66 
S. W. 71, 73. 

There must be a stream usually flowing in a par
ticular direction, though it need not flow continual
ly. It may sometimes be dry. It must flow in a 
definite channel, having a bed, sides, or banks, and 
usually discharge itself into some other stream or 
body of water. It must be something more than 
a mere surface drainage over the entire face of a 
tract of land, occasioned by unusual freshets or 
other extraordinary causes. It does not include the 
water flowing in the hollows or ravines in land, 
which is the mere surface water from rain or melt
ing snow, and is discharged through them from a 
higher to a lower level, but which at other times 
are destitute of water. Such hollows or ravines are 
not, in legal contemplation, water courses. Hoyt. 
v. HudsOn. 27 Wis. 656, 9 Am. Rep. 473 ; Sanguinetti 
V. Pock, 136 Cal. 400, 69 P. 98, 89 Am. St. Rep. 169 ; 
Luther v. Winnisimmet Go., 9 Cush. (Mass.) 171 ; 
Pyle v. Richards, 17 Neb. 180, 22 N. W. 370. But if 
the topography of the surrounding country is such 
that water accumUlates 'in great quantities atter 
heavy rains or at the season ot melting snows, and 
descends periodically through a well-defined chan-
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nel which the force of the water h as made for it

self and which is the accustomed channel through 

";hi�h it flows and has always flowed, such chan

npl 
'
is to be deemed a natural water course. Kelly 

v. Dunning, 39' N. J. Eq. 482 ; Earl v. De Hart, 12 N. 

J. Eq. 280, 72 Am. Dec. 395 ; Simmons v. Winters, 

21 Or. 35, 27 P. 7, 28 Am. St. Rep. 727 ; San Gabriel 

Valley Country Club v. Los Angeles County, 182 Cal. 

31)2, 188 P. 554, 556, 9 A. L. R. 1200 ; Tierney v. Yaki

ma County, 136 Wash. 481, 239 P. 248, 249. 

Natu ral Wate'r Course 

A natural stream flowing in a defined !bed 
or channel ; one formed by the natural flow 
of the water, as determined 'by the general 
superficies or conformation of the surround
ing country, as distinguished from an "artifi
cial" water course, formed by the work of 
man, such as a ditch or canal. See Barkley 
'-. Wilcox; 86 N. Y. 140, 40 Am. Rep. 519 ; 
Hawley V. Sheldon, 64 Vt. 491, 24 Atl. 717, 
33 Am. St. Rep. 941 ; Porter v. Armstrong, 
129 N. C. lOl, 39 S. E. 799 ; Gaskill v. Barnett, 
;)2 Ind. App. 6154, 101' N. E. 4Q, 42 ; Williams 
v. Bass, 179 Wis. 364, 19,1 N. W. 499, 500. 

WAT E R-MARI<. A mark indicating the 
highest point to which water rises, or the 
lov.est point to which it sinks. 

High -Water Mark 

This term is properly applicable to tidal 
waters, and designates the line on the shore 
reached by the water at the high or flood tide. 
With reference to the waters of artificial 
ponds or lakes, created by dams in unnay
iga:ble streams, it denotes the highest point 
on the shores to which the dams can raise 
the water in ordinary circumstances. How
ard v. Ingersoll, 13 How. 423, 14 L. Ed. �89 ; 
Storer v. Freeman, 6 :Mass. 437, 4 Am. Dec. 
155 ; Mobile Transp. Co. v. Mobile, 1218 Ala. 
335, 30. South. 645, 64 L. R. A. 333, 86 Am. St. 
Rep. 143 ; Morrison v. First Nat. Bank, 88 
Me. 155, 33 At!. 782 ; Brady v. Blackintol1,. 11S 
Mass. 24'5 ; Cook v. McOlure, 5S N. Y. 444, 17 
�\m. Rep. 270.. The high-water mark of a 
river, not subject to tide, is the line which 
the river impresses on the soil by covering it 
for sufficient periods to deprive it of vegeta
tion, and to destroy its value for agriculture. 
Raide v . . Dollar, 34 Idaho, 682, 203 P. 469, 
471 ' Diana Shooting Club v. Husting, 156 
Wi;. 261, 145 N. W. 816, 820, Ann. Cas. 1915C, 
1148 ' Union Sand & Gravel Co. v. Northcott, 
102 W. Va. 519, 135 S. E. 589, 592 ; Tilden v. 
Smith, 94 Fla. 502, 113 So. 708, 712. 

Low-Water Mar'k 

That line on th� shore of the sea which 
mi:lrks the edge of the waters at the lowest 
point of the ()rdinary ebb tide. Bee Stover . v. 
Jack, 60 Pa : 342, 100 Am. Dec. 566 ; Gerrish 
v . . Prop'rs of Uni0'n Wharf, 26 Me. 395, 46. Am. 
Dec. ·568. The "low�water m.ark," of a river' 
is the point , to which the water recedes at its 

. I0'west stage. Union Sand & Gravel Co. v, . 
Northc0'tt;: 102 ·W. Va. 519, 135 S. E� 589; 593. ; ', 

.:. \ . : � . : . .: { " ' . , • ' .  e_ . " 

1838 

Joyce-Watkins Co. v. Industrial Commission, 
325 Ill. 378, 156 N. E. 346, 348. 

WATERED STOCK. Stock which is issued 
by a corporation as fully paid-up stock, when 
in fact the whole amount of the par value 
thereof has not been paid in. Harn v. Smith, 
85 Ok!. 137, 204 P. 642, 644 ; Bank of Com
merce v. Goolsby, 129 Ark. 416, 196 S. W .. 803, 
807 ; Loud v. Solomon, 188 Mich. 7, 154 N. W. 
73, 75. 

WAV ESON. In old records. Such goods as, 
after a wreck, swim or float on the waves. 
Jacob. 

WAX SCOT. A duty anciently paid twice a 
year towards the charge of wax candles in 
churches. Spelman. 

W AV. A passage, path, road, or street. In 
a technical sense, a right of passage over 
land. 

A right of way is the privilege which an 
individual, or a particular descri!ltion of per
sons, as the inhabitants of a village, or the 
owners 0'r o<!cupiers of certain farms, have of 
going over another's · ground. It is an in
corporeal hereditament of a real nature, en
tirely different from a pubUc · highway. 
Cruise, Dig. tit. 24, § 1. 

The term "wa y" is derived from the Saxon, and 

means a right of use for passengers. It may be 

p rivate or public. By the term "right of way" is 

generally meant a private way, which is an incor

poreal hereditament of that class of easements in 

which a particular person, or particular descrip

tion of persons, have an interest and a right, though 

another 'person is the owner of the fee of the land 

in which it is claimed. Wild v. Deig, 43 Ind. 455, 13 

Am. Rep. 399. 

"\Vays are appendant or appurtenant" 
when they are incident to an estate, one ter
minus being on the land of the party claim
ing it ; . while "way in gross" must be a per
sonal right, not assignable nor inheritable. 
Safety Building & Loan Co. v. Lyles, 131 S .  
C. 540, 128 S. E. 724, 725. See "Easement:" 

Private Way 

A right which a person has of passing over 
the land of another. Jones v. Venable, 120 
Ga. 1, 47 S. E. 549 ; Whiting v. Dudley, lU 
·Wend. (N. Y.) 376 ; Kister v. Reeser, 98 Pa. 
l, 42 Am. Rep. 608 ; Kripp v. Ourtis, 71 Gal. 
62, 11 P. 879. In another sense (chiefly in 
New England) a private way is one laid out 
by the local public authorities for the accom
modation of individuals and wholly or chiefiy 
at their expense, but not restricted to their ex
clusive use, being subject, like highways, to 
the. public easement of passage. See Metcalf 
v; BiIlgllam, 3 N. H. 459 ; Clark v. Boston, C. 
& M. R. Co., 24 N. H. 1l8 ; Denham v. Brist0'1 
County, 108 Mass. 202 ; Butchers', etc., Ass'n 
v. Bost0'n, 139 Mass; 290, 30' N. E. 94. 

Right �f Way . 

��e ' th3,t t�t1e. ,  
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Way of Necessity 

A "way of necessity" exists where land 
granted is completely environed by land of 
the grantor, or partially by his land and the 
land of strangers. The law implies from 
these facts that a private right of way over 
the grantor's land was granted to the grantee 
as appurtenant to the estate. Gwinn v. 
Gwinn, 77 W. Va. 281, 87 S. E. 371, 373 ; 
Violet v. Martin, 62 Mont. 335, 205 P. 221, 223. 
"Way of necessity" is also reserved to ven
dor, whose land is accessible only over ven
dee's land. Alcorn v. Reading, 66 Utah, 509, 
243 P. 922, 925 and is synonymous with ease
ment by implication. Haas v. Brannon, 99 
Ok!. 94, 225 P. 931, 935. See "Easement." 

WAY- B I L L. A writing in which is set down 
the names of passengers who are carried in a 
public conveyance, or the description of goods 
sent with a common carrier by land. Whar
ton. 

WAY-GO I N G  CROP. A crop of grain sown 
by a tenant for a term certain, during his ten
ancy, but which will not ripen until after 
the expiration of his lease ; to this, by cus
tom in some places, the tenant is entitled. 
Marple v. Brister, 63 Pa. Super. Ct. 470, 473. 

WAY LEAVE is a right of way over or 
through land for the carriage of minerals 
from a mine or quarry. It is an easement, 
being a species of the class called "rights of 
way," and is generally created by expr�ss 
grant or reservation. Sweet. 

WAY NAG I U M.  Implements of husbandry. 
1 Reeve, Eng. Law, c. 5, p. 268. 

WAYS A N D  M EANS. In a legislative body, 
the ".committee on ways, and means" is a com
mittee appointed to inquire into and con
sider the methods and sources for raising 
revenue, and to propose means for providing 
the funds needed by the government. 

WAYWA R D E NS. The English highway acts 
provide that in every parish forming part of 
a highway district there shall annually be 
elected one or more waywardens. The way
wardens so elected, and the justices for the 
county residing within the district, form the 
highway board for the district. Each way
warden also represents his parish in regard 
to the levying of the highway rates, and in 
questions arising concerning the liability of 
his parish to repairS', etc. Sweet. 

from nature, ' extracted or gathered from the 
earth or sea, manufactured from raw mate
rials, improved, adopted, or cultivated. 

"The aggregate of all the things, whether 
material or immaterial, which contribute to 
comfort and enjoyment, which cannot be ob
tained without more or less labor, and which 
are objects of frequent barter and sale, is . 
what we usually call 'wealth.' ' ' Bowen, Pol. 
Econ. See Branham v. State, 96 Ga. 307, 22 
S. E. 957. 

WEAPO N.  An instrument used in fighting ; 
an instrument of offensive or defensive com
bat. People v. 'Simons, 124 Misc. 28, 207 N. 
Y. S. 56, 57. The term is chiefly used, in 
law, in the statutes prohibiting the carrying 
of "concealed" or "deadly" weapons. See 
those titles. And see also "Offensive." 

WEAR, or W E I  R. A great dam or fence 
made across a river, or against water, form
ed of stakes interlaced by twigs of osier, 
and accommodated for the taking of fish, or 
to convey a stream to a mill. Cowell ; Ja-
cob, 

. 

WEAR A N D  T EAR. "Natural wear and 
tear" means deterioration or depreciation in 
value by ordinary and reasonable use of the 
subject-matter. Green v. Kelly, 20 N. J. Law, 
548. 

W EAR I NG APPA REL. As generally used in 
statutes, refers not merely to a person's out
er clothing, but covers all articles usually 
worn, and includes underclothing ; Arnold v. 
U. S., 147 U. S. 494, 13 S. Ct. 406, 37 L. Ed. 
253. It may include a gold watch ; Stew
art v. McClung, 12 Or. 431, 8 P. 447, 53 Am. 
Rep. 374 ; but see Smith v. Rogers, 16 Ga. 
479 ; Gooch v. Gooch, 33 Me. 535 ; a pearl 
necklace ; U. S. v. One Pearl Chain, 71 C. 
C. A. 500, 139 F. 513 ; but not a travelling 
trunk or a breastpin ; Towns v. Pratt, 33 N. 
R. 345, 66 Am. Dec. 726 ; and under the rev
enue laws shoes are not included ; Swayne v. 
Hager (C. C.) 37 F. 782. 

WEAT H E R I N G. "Weathering" of . natural 
gas to produce commercial gasoline is mere
ly separating off by evaporation a sufficient 
quantity of the highly volatile constituents to 
reduce the vapor tension of the remaining 
liquor mixture to the desired figure" Carbide 
& Carbon Chemicals Corporation v. Texas Co. 
(D. C.) 21 F.(2d) 199, 201. 

WED. Sax. A covenant or agreement. 

W EALD. Sax. A wood ; the woody part of Cowell. A pledge. Jenks, Rist. E. L. 13. 
a country. 

WEALREA F. In old English law. The rob
bing of a dead man in his grave. 

W EALTH.  All material objects, capable of 
satisfying human wants', desires, or tastes, 
having a value in exchange, and upon which 
human labor has been expended ; i. e., which 
have, by such labor, been either reclaimed 

WEDBED R I P. Sax. In old English law. 
A customary service which tenants paid to 
their lords, in cutting down their corn, or do
ing other harvest duties ; as if a covenant to 
reap for the lord at the time of his bidd'ing 
or commanding. 

'
Cowell. 

W EEI<. A period of seven consecutive days 
of time ; and, in some uses, the period be
ginning with Sunday and ending with Sat-
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urday. See Leach v. Burr, 188 U. S. 510, 23 
S. Ct. 393, 47 L . . Ed. 567 ; Ronkendorff v. 
Taylor, 4 Pet. 361� 7 L. Ed. 882 ; Evans v. 
Job, 8 Nev. 324 ; Bird v. Burgsteiner, 100 
Ga. 486, 28 S. E. 219 ; Steinle v. Bell, 12 Abb. 
Prac. N. S. (N. Y.) 175 ; Russell v. Croy, 164 
Mo. 6,9, 63 .s. W. 849 ; Medland v. Linton, 60 

- Neb. 249, 82 N. W. 866 ; In re Wright's Will, 
224 N. Y. 293, 120 N. E. 725, 726 ; United 
States v. Southern Pfl,c. Co. (C. C. A.) 209 F. 
562, 567. 

WEEK-WO RK. In early English times, the 
obligation of a tenant to work two or three 
days in every week for h�s lord, during the 
greater part of the year, and four or fiVe 
during the summer months. 1 Poll. & Maitl. 
349. 

WEHA D I N G. In old European law. The ju
dicial combat, or duel ; the trial by battel. 

W E I GHAGE. In English law. A duty or 
toll paid for weighing merchandi$e. I t is 
called "trOWlrge" for weighing wool at the 
king's 'beam, or "pes age" for weighing other 
avoirdupois goods.

· 
2 Chit. Com. Law, 16. 

WE I GH T. A m,easure of heaviness or pon· 
derosity ; and in a metaphorical sense intlu
ence, eifectiveness, or power to influence judg
ment or conduct. The quantity of heaviness, 
the quality of being heavy, the degree or ex
tent· of downward pressure under the influ
ence of gravity, or the quantity of matter as 
estimated by the balance or scale. Dwight 
& LloyU Sintering Co. v. American Ore Rec
lamation Co. (C. C. A.) 263 F. 315, 316. 

Gross Weight 

1840 

WE,LL, adj. 
I n  M arine I nsurance 

A term used as descriptive . of the safety 
and soundness of a vessel, in a warranty of 
her condition at a particular time and place ; 
as, "warranted well at --- on ---." 

I n the Old Be'ports 

Good, sufficient, unobjectionable in law ; 
the opposite of "ill." 

WELL. n. A hole or shaft sunk into the 
earth in order to obtain a fluid, such as wa
ter, oH, brine, or natural gas, from a subter
ranean supply. See West v. McDonald, 67 
Or. 551, l36 P. 650, 651 ; E'astern Gulf Oil Co. 
v. Kentucky State Tax Commission (D. C.) 17 
F.(2d) 394, 396 ; Knight Bros. v. Standard 
Oil Co., 147 La. 272, 84 So. 653, 655. 

In a deed, well designates the portion of 
land under and occupied by the excavation, 
and its surrounding retaining walls, and by 
any structures or appliances built upon the 
land to facilitate its use, and also the wate1'" 
actually at any time in the exeavation. Davis 
v. Spaulding, 157 Mass. 431, 32 N. E. 650, 19-
L. R. A. 102. 

Com pleted Well 

In oil prospecting leases, a well drilled to 
the formation or sand in which oil in district 
in question is usually and commonly found. 
Kies v; Williams, 190 Ky. 596, 228 S. W. 40� 
41. 

WELL-BO RN M EN. A tribunal in New Am
sterdam (New York). 1 Fiske, Dutch and 
Quak€'I' Colonies 238. 

WELL K N OW I N G. A phrase used in plead-
The whole weight of goods and merchan- ing as the technical expression in laying a 

dise, including the dust and dross, and also scienter, (q. v.) 
the chest or bag, etc., upon which tare and 
tret are allowed. 

M i ne,r's Weight 

. Such quantity of mine-run material, as 

operators and miners may, from time to time, 
agree as being necessary or sufficient to pro
duce a ton of prepared coal. Drake v. Berry, 
259 Pa. 8, 102 A. 315, 320. 

WE I R. A fence or, an inclosure of twigs, set 
in a stream to catch fish. Pub. st. Mass. p. 
1297 ; Treat v. Chipman, 35 Me. 38. 

WELD I NG.  The art, practiced immemorial
ly, of uniting two pieces of metal in one piece 
by heating those portions which are to be 
welded to a temperature at which they be
come plastic, and then pressing them stroll¥
ly together, so as to effect a union. Thom
son Spot Welder Co. v. Ford Motor 00.,,265 U. 
S. 445, 44 S. Ct. 533, 534'

,
68 L. Ed. 1098. 

WELFA R,E,. Well-doing or �ell-being in any 
respect ; the enjoyment of health and common 
bleSSings ot life.; exemption from any eyil 
or calamity ; :prosperity ; happi�ess. , Wise:-

. m�. v. ta,n�er: .  (P. · 0.). '221 F. , 69�, (l08. 

WELSH M ORTGAGE. See Mortgage. 

WELSH I N G. Receiving a sum of money 01'" 
valuable thing, undertaking to return the
same or the value thereof together w�th other 
money, if an event (for example, the result 
of a horse-race) shall be determined in a cer
tain manner, and at the time of receiving the
deposit intending to cheat and defraud the
depositor. Coldr. & Hawks. Gambling 303� 
The crime is larceny at common law. 

WEN. An indolent encysted tumor of the
skin, especially a sebaceous cyst. Life & Cas
ualty Ins. Go. v. King, 1m Tenn. 685, 195 S. W. 
585, 589. 

WEN D. In old records. A large extent of 
ground, comprising several juga ; a perambu
lation ; a circuit. Spelman ; Cowell. 

WEOT U MA. The purchase price of a wife- 
among the heathen Germans. 2 Holdsw. Hist. 
E; L. 77. 
WERA, or WERE. The estimation· or price 
of a man, e�pecially of. one slain. " In the, 
c�iminal .la,w o:(· the AngJo�Sa�ons, every man's 
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life had itS value, caned: a "were,'" or "ctJ.p4th 
ce8lima,tio. " 
W EREGEL T THEF. Sax. tn old English 
law. A robber who might be ransomed. Fle
ta, lib. 1, c. 47, § 13. 

WE,REG I LD, or W E,RG I LD. This was the 
price of homicide, or other atrocious person
al offense, paid partly to the king for the loss 
of a subject, partly to the lord, for the loss . 
of a vassal, and partly to the next of kin 
of the injured person. In the Anglo-Saxon 
laws, the amount of compensation varied with 
the degree or rank of the pa rty slain. Brown . 
See Angild ; Angylde ; Assithment. 

WE.R'ELADA. A purging from a crime by the 
oaths of several persons, according to the 
degree and quality of the accused. Cowell. 

WER,G ELT. In old Scotch law. A sum paid 
by an offender as a compensation or satisfac
tion f.or the offense ; a weregild, or wergild. 

WERP-GELD. Belg. In European law. 
Contribution for jettison ; average. 

WE,STM I NST ER . . A city immediately adjoin
ing London, and forming a part of the me
tropolis ; formerly the seat of the superior 
courts of the kingdom. 

W ESTM I NSTER CON F ESS, I O N.  A document 
containing a statement of religious doctrine, 
concocted at a conference of British and con
tinental Protestant divines at Westminster, in, 
the year 1643, which subsequently became the 
basis of the Scotch Presbyterian Church. 
Wharton. 

WESTM I NSTER T H E  F I RST, STAT UTE O F. 
The statute 3 Edw. I., A. D. 1275. This stat
ute, which deserves the name of a code rather 
tlian an act, .is divided into fifty-one chapters. 
Without extending the exemption of church
men from civil jurisdiction, it protects the 
property of the church from the violence and 
spoliation of the king and the nobles, provides 
for freedom of popular elections, because sher
iffs, coroners, and conservators of the peace 
were still chosen by the freeholders in the 
county court, and attempts had been made to 
influence the election of knights of the shire, 
from 'the time when' they were instituted. It 
contains a declaration to enforce the enact
ment of Magna Charta against excessive fines, 
which might operate as perpetual imprison
ment ; enumerates and corrects the abuses of 
tenures, particularly as to marriage of wards ; 
regulates the levying of tolls, which were 
imposed arbitrarily by the barons and by 

· cities and boroughs ; corrects and restrains 
the powers of the king's escheator and other 
officers ; amends the ,criminal law, putting the 
crime of rape on the footing to which it has 
been lately restored, as a most grievous, but 
not capital, offense ; and embraces the subject 
of procedure in civil and criminal matters, 
introducing many regulations to render it 

BL.LA.W DrcT. (3D ED.)�116 

cheap, simple, and exIieditious. 1 Camp. 
Lives Ld. Ch .. p. 167 ; 2 Reeve, Eng. Law, 
c. 9" p. 107., Certain parts of this act are 
repealed by St. 26 & 27 Vict. c. 125 . . Whar
ton. 

WEST M I NST E R  T H E  SECO N D, STATUTE 
O F. The statute 13 Edw. 1. St. 1, A. D. 1285, 
otherwise called the "Statute ite Donis Condi
tionalibus." See 2 Reeve, Eng. Law, c. 10, p. 
163. Certain parts of this act are repealed by 
St. 19 & 20 Vkt. c. 64, and St. 26 & 27 Vict. c. 
125. ,� harton. 

WESTM I NST E R  THE T H I RD, STAT UTE . 
O F. A statute passed i n  the eighteenth year 
of Edward 1. More commonly known as the 
"Statute of QUia Emptores," (q. v.). See Bar
ring. Ob. St. 167-169. 

WEST SAXON LAGE. The laws of the West 
Saxons, which obtai'ned in the counties to 
the south and west of England, from Kent 
to Devonshire. Blackstone supposes these to 
have been much the same with the laws of 
Alfred, being the municipal law of the far 
most considerable part of his dominions, and 
particularly including Berkshire, the seat of 
hifil peculiar residence. 1 Bl. Comm. 65. 

WET. A term used to designate one in favor 
of allowing the sale of intoxicating liquors. 
State v. Shumaker, 200 Ind. 623, 157 N. E. 
769, 778. 

WE.T H ER'. A castrated ram, at least one year 
old. In an indictment it may be called a 
"sheep." Rex v. Birket, 4 Car. & P. 216. 

WHACK. To divide into shares, apportion, 
parcel out, make a division settlement, square 
accounts, or to pay. Schook v. Zimmerman, 
188 Mich. 617, 155 N. W. 526, 531. 

WHA.L.E. A royal fish, the head being the 
king's property, and the tail the queen's. 2 
Steph. Comm. 19, 448, 540. 

WHALER. A vessel employed in the whale 
fishery. 

WHA RF. A perpendicular bank or mound, 
raised on the shore of a harbor, river, canal, 
etc., or extending some distance into the wa
ter, for the convenience of lading and unlad
ing vessels. Webster. 

A broad, plain place near a river, canal, or other 
water, to lay wares on that are brought to or from 
the water. Cowell. 

A structure erected on a shore below high-water 
mark, and sometimes extending into the channel, 
for the laying vessels alongside to load or unload, 
anq on which stores are often erected for the re
ception of cargoes. Doane v. Broad Street Ass'n, 6 
Mass. 332 ; Langdon v. New York, 93 N. Y. 151 ; 
Dubuque v. Stout, 32 Iowa, 47 ; Geiger v. Filar, .8 
Fla. 332 ; Palen v. Ocean City, 64 N. J. Law, 669, 
46 Atl. 774 ; state v. Meaher, 213 Ala. 466, 105 So. 
562" 580 ; Harris v. City of St. Helens, 72 Or. 377, 143 
P. 941, 944, Ann. Cas. 1916D, 1073. 



Private Wharf 

One whose owner or lessee has the exclu
sive enjoyment or use thereof. Hamilton v. 
Portland State Pier Site Dist., 120 Me. 15, 112 
A. 836, 840 ; The M. L. C. No. 10 (C. C. A.) 
10 F .(2d) 699, 702. 

Public Wharf 

One to which vessels and the public can 
resort, either at will or on assignment of a 
berth by a harbor authority. Kafline v. 
Brooklyn Eastern Dist. Terminal Co., 180 App. 
Div. 858, 168 N. Y. S. 120, 121. 

Sufferance Wharves 
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tate, 85 Pa. Super. . Ct. 14, 17 : 6 Ves. Jr. 243 ; 10 
Co. 50 ;  16 C. B. 59. 

WH E N  A N D  W H E R E. Technical words in 
pleading, formerly necessary in making full 
defen8e to certain actions. 

When m any join  in one aot, the law says it is the 
act Df h im who could best d o  it ; and things 
should be' done by him who has the be'st skill .  
Nov. Max. 

Whe'n no t ime is l imited, the law appoints the 
m ost conve'n ient. 

When the' com mo n  law and statute law concur, 
the com m on law is to be p referred. 4 Co. 71. 

Such as may be appointed by the commis-
sioners for the purpose of customs, under the Whe'n the foun d ation faUs, all fails. 

British act of 1876. 

WHARFA G E. The money paid for landing 
goodS' upon, or loading them from, a wharf. 
Dane, Abr. Index ; Sacramento v. The "New 
World," 4 Cal. 41. A charge against a vessel 
for using or lying at a wharf or landing. 
Adams v. John R. White & Son, 38 R. 1. 24.0, 
94 A. 675 ; Blank v. Marine Basin CQ., 178 
.App. Div. 666, 165 N. Y. S. 883, 884. 

Strictly speaking "wharfage" is money due, 
or money actually paid, for the privilege of 
landing goods upon a wharf or loading a ves
sel from a wharf. 1 Brown, Adm. 37. 

WHAR F I N G E R. One who owns or keeps a 
, wharf for the purpose of receiving and ship

ping merchandise to or from it for hire. M. 
& J. Tracy v. Marks, Lissberger & Son (C. C. 
A.) 283 F. 100, 101. 

WH E EL. An engine of torture used in medie
val Europe, on which a criminal was bound 
while his limbs or bones were broken one by 
one till he died. 

W H EELAG E. Duty or toll paid for carts, 
etc., passing over certain ground. Cowell. 

WH ELPS. The young of certain animals of 
a base nature or terce naturce. 

WH EN. At which time. At that time. St. 
Louis v. Withaus, 90 Mo. 646, 3 S. W. 395 ; 
Behnke v. Rathsam (Mo. App.) 251 S. W. 391, 
392 ; Commonwealth v. Cohen, 250 Mass. 570, 
146 N. E. 228, 229. 

In case of ; on condition that ; provided ; if. 
Texas & P. Ry. Co. v. Beaird (Tex. Civ. App.) 
169 S. W. 1050 ; Allen v. Powell, 65 Ind. App. 
601, 115 N. E. 96, 99 ; S. W. Little Coal Co. v. 
O'Brien, 63 Ind. App. 504, 113 N. E. 465, 470 ; 
Mendenhall v. State, 71 Fla. 552, 72 So. 202, 
205. See, also, Vandegrift & Co. v. U. S. ,  9 
Ct. Cust. App. 112, 121. 

Immediately after ; as soon as. Abercrom
bie v. Stoddard, 39 Idaho, 146, 228 P. 232, 233. 

In wills, adverbs of time, such as "after" or 

" when," do not of themselves create a contingoot 

remainder, but refer rather to the time the enjoy

ment 'Of the estate is commenced. Riley v. Kirk, 213 
Mo: App. 381, 253 S. W. 50, 52 :  In ' re I3echtel's ElS-

Whe,n the l aw gives anything, it gives a remedy 
for the same.  

When the law presumes the' affi rmative, the n eg
ative' is to be p roved. 1 Rolle 83. 

Whe,n two title's oo ncur, the best Is ·preferred. 
Finch, I.aw. b. 1, c. 4, n. 82. 

W H E N EVER. At whatever time ; at what 
time soever. Williams v. Potter (D. C.) 210 
F. 318. 325 ; Griffin v. U. S. (D. C.) 270 F. 
263, 264 ; Morgan's Louisiana & T. R. ' & S. S .  
Co .  v .  Railrofld Commission of  Louisiflna. 138 
La. 377, 70 80. 332, 333 ; People v. Merhige, 
221 Mich. 601, 180 N. W. 418, 422. 

As long as. Moore v. Johnson, 85 N. J.  
Law, 40, 88 A. 699, 701 ; Illinois Cent. R. Co. 
v .  Waterloo. C. F:& N. Ry. Co., 182 Iowa, 550, 
164 N. W. 208, 209. 

As soon as ; upon which ; where ; in case ; 
if. People v. Merhige, 212 Mich. 601, 1PO N. 
W. 418, 422 ; Illinois Cent. R. Co. v. Water
loo, C. F. & N. Ry. Co.,  182 Iowa, 550, 164 N. 
W. 208, 209 ; Louisiana & A. Ry. Co. v. Wood
son, 127 Ark. 323, 11:12 S. W. 174, 177 ; Craw
ford v. Weidemeyer, 93 Ohio St. 461, 113 N. E. 
267, 268. 

This word, though often used as equivalent to 

"as soon as, " is also often used where the time in
tended by it is, and will be until its arrival, or for 
some uncertain period at least, indeterminate. Rob
inson v. Greene, 14 R. I. 188. 

WH E R E. At the place. Girl v. U. S. Rail
road Administration, 194 Iowa, 1382, 189 N. 
W. 834, 835 ; Shearer v. Farmers' Life Ins. 
Co., 106 Kan. 574, 189 P. 648, 650. As used in 
the statutory language, "where the prosecu
tion is held," the word does noOt refer to the 
geographical location of the place of hear
ing; but rather to the tribunal or official before 
whom the case is tried. Barth v. State, 107 
Ohio St. 154, 140 N. E. 650, 651. 

If ; in the case of ; . in the event that. 
Graham v. Standard Fire Ins. Co., 119 S. C. 
218, 112 S. E. 88, 89. 

Where, there is e'qual equity, the law m ust p re
vail. Bisp. Eq. § 40 ; 4 Bouv. Inst. n. 3727. 

Where two rights concur, ,the more ancient 
shall be preferred. 

BL.LAw DICT. (3D ED.) 
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W H E R EAS. When in fact. Used in :this 
sense in a pleading, it does not transform 
an averment into a recital. Stoltz v. People, 
59 Colo. 342, 148 P. 865, 866. 

This word may, however, imply a recital of a past 
fact, and, in general, cannot be used in the direct 
and positive averment of a fact in a declaration or 
plea. Those facts which arEl directly denied by the 
terms of the general issue, or which may, by the 
established usage of pleading, be specially traversed, 
must be averred in positive and direct terms ; but 
facts, however material, which are not directly de
nied by the terms of the general issue, though lia
ble to be contested under it, and which, according 
to the usage of pleading, cannot be specially tra
versed, may be alleged in the declaration by way 
of recital, under a whereas. 2 Chitty, PI. 151, 178, 
191. 

Although. Hill v. Smith, 95 Conn. 579, 111 
A. 840, 842. 

WH E R E U PO N .  Upon which ; after which. 
Lee v. Cook, 1 Wyo. 419. 

WH E R EVER. As often as. Moore v. John
son, 85 N. J. Law, 40, 88 A. 699, 701. 

W H I C H . A clause introduced by the relative 
pronoun "which" is a sufficient allegation of 
the fact stated in it, if, when read in connec
tion with its context, it plainly manifests an 
intent on the part of the pleader to set up such 
fact and rely upon it. Bishop v. Wheeling 
Mold & Foundry 00., 82 W. Va. 637, 96 S. E. 
1020, 1022. 

WH I G. This name was applied in Scotland, 
A. D. 1648, to those violent Covenanters who 
opposed the Duke 'O'f Hamilton's invasion of 
England in order to restO're Charles I. The 
appellation of "Whig" and "Tory" to political 
factions was first heard of in A. D. 1679, and, 
though as senseless as any .cant terms that 
could be devised, they became instantly as 
familiar in use as they have since continued. 
2 Hall. Const. Hist. c. 12 ; Wharton. 

WH I LE. Pending or during the time that. 
Fireman's Fund Ins. 00. v. Jackson, 

"
161 Ga. 

559, 131 S. E. 359, 360 ; In 1'e Naugle's Es
tate, 268 Pa. 481, 112 A. 24, 25 ; American 
Steam Laundry Co. v. Riverside Printing COo., 
171 Wis. 644, 177 N. W. 852, 853. 

WH I PP I NG.  A mode of punishment, by the 
infliction of stripes, occasionally used in Eng
land and in a few of the American states. 
See Act of February 28, 1839, § 5 (18 USCA § 
545) ; 1 GeO'. IV, c. 57 ; 5 & 6 Viet. ; 25 Vict. 
c. 18 ; 24 & 25 Viet. c. 100 ; and 26 & 27 
Vict. c. 96. 

WH I PP I NG-POST. A post or stake to which 
a criminal 1s tied to undergo the punishinent 
of whipping. 

WH I SKY. An intoxicating liquor ; Hensberg 
v. U. S. (C. C. A.) 288 F. 370, 371 ; Singer v. 
U. S. (C. O. A.) 278 F. 415, 417 ; containing 
IDany times one-half of 1 per cent. of alcohol ; 
Albert v. U. s. (0. O. A.) 281 If'. 511, 513 ; 

WHITE PERSONS 
and at least more than 2.75 per cent. of al
cohol ; People ex reI. Thomsen v. Oommis
sioner of Correction of New York Gity, 115 
Misc. 331, 188 N. Y. S. 46, 52 ; distilled frOom 
grain, barley, maize, wheat, rye, etc. ; Mul
lins v. Oommonwealth, 115 Va. 945, 79 S. E. 
324, 327 ; Weller v. State, 150 Md. 278, 132 
A. 624, 626 ; and generally used as a bever
age ; State v. Wright, 312 Mo. 626, 280 S. 'W. 
703, 705 ; U. S. v. Jones (D. O.) 298 F. 131, 
133. 

. 

Within the pure food act of 1906, it is the prod
uct of sound grain distilled at a low temperature 
so as to retain in the distillate the congeneric prop
erties of the grain which gives to the liquor when 
matured by aging in charred casks its desirable 
potable character. Neutral spirits which are dis
tilled at a high temperature may be made from dif
ferent materials and do not contain such properties, 
and which are not rendered potable by aging al
though reduced by water to potable strength, and 
from which most of the fusel oil has been removed, 
are not whisky, nor a like s ubstance with whisky. 
Woolner & Co. v. Rennick (C. e. ) 170 F. 662. 

As used in a Montana statute, thf! term includes 
illicitly distilled or produced (i. e., "moonshine") 
whisky, even though it contains fusel oil and is 
not aged or proved as was whisky in commerce when 
the Eighteenth Amendment was adopted. State v. 
Sedlacek, 74 Mont. 201, 239 P. 1002, 1005. 

WH I T E  ACRE.  A fictitious name given to a 
piece of land, in the English books, for pur
poses of ill ustra tion. 

WH I T E  B O N N ET. In Seotch law. A ficti
tious offerer or bidder at a roup or auction 
sale. Bell. 

WH I T E  M EATS. In old English law. Milk, 
butter, cheese, eggs, and any composition of 
them. Oowell. 

WH I T E  M ETAL. In a special technical sense, 
the copper sulphide remaining when, in smelt
ing copper ore, copper matte is treated to 
break up and remove irO'n ' sulphide. United 
Verde Copper 00. v. Peirce-Smith Oonverter 
00. (0. O. A.) 7 F.(2d) 13, 14. 

WH I T E  M U LE. Oorn whisky. State v. John
son (Mo. Sup.) 292 S. W. 41. Oontraband 
whisky. Sloan v. State, 193 Inq. 625, 141 N. 
E. 321. 

WH I T E  PERSO NS. As used in Rev. St. U. S.  
§ 2169 (Naturalization Act March 26, 1790, 'c. 
3, 1 Stat. 103, as amended by Act Feb. 18, 
1875, c. 80, § 1, 18 Stat. 318 [8 USCA § 359]), 
members of the white or Caucasian race, as 
distinct from the black, red, yellow, and 
brown races. Petition Oof Easurk Emsen 
Oharr (D. C.) 273 F. 207, 209 ; Takao Ozawa 
Y. U. S., 260 U. S. 178, 43 S. Ot. 65" 68, 67 L. 
Ed. 199 ; In re Ah Yup, 5 Sawy. 155, F'ed. Gas. 
No. 1M. 

ThIS term, however, does not necessarily include 
all Caucasians. In re Sadar Bhagwab Singh (D. 
C.) 24.6 F. 496, 49,9. It is  a popular and not a scien-' 
tific term, and must be given its popular meaning, 
and as such is not to be construed as identical with, 



WID'rE PERSONS 

"Cau.casian," unless the latter term is given its 
popular meaning, as referring to recognized racial 
distinctions existing at present, and not to possibly 
common ancestry of dissimilar races. In the pop
ular meaning, "white p€rsons" refers to immigrants 
from the British I�les and Northwestern Europe, 
who composed most of the p'Opulation when the Nat
uralization Act was adopted, and the later immi
grants from Eastern, Southern, and Middle Europe, 
who were unquestionably akin to those already here 
and readily amalgamated with them, and does not 
include a high-caste Hindu, even though 'some au
thorities class such Hindus as members of the Cau
casian race. U. S. v. Bhagat Singh Thind, 261 U. S. 
204, 43 S. Ct. 338, 339, 341, 67 L. Ed. 616 ; Akhay Ku
mar Mozumdar v. U. S. (C. C. A.) 299 F. 240, 242 ; 
U. S. v. Khan (D. C.)  1 F.(2d) 1006, 1007. 

The term excludes, in addition to a high-caste 
Hindu or an Arabian ; U. S. v. Ali (D. C. ) 7 F.(2d) 
728, 731 ; a Mongolian ; In re Ah Yup, 5 Sawy. 155, 
Fed. Cas. No. 104 ; In re Fisher (D. C.) 21 F.(2d) 1007 ; 
Terrace v. Thompson (D. C.) 274 F. 841, 843 ; In re 
Lampitoe (D. C.)  232 F. 382. It has been held to 

include a Syrian ; Dow v. United States (C. C. A.) 
226 F. 145 ; In re Ellis (D. C.) 179 F. 1002 ; Bessho 
v. U. S., 178 F. 245, 101 C. C. A. 605 ; and an Arme
nian ; In re HalIadjian (C. C.) 174 F. 834. 

In the legislation of the slave period, per
sons without admixture 0 of colored blood, 
whatever the actual complexion might be. Du 
Val v. Johnson, 39 Ark. 192. 0 See, also, White 
Race. 

In South Africa, persons of European de
scent. [1005] T. S. 621. 

WH I T E  RAC E. Within the meaning of the 
Mississippi Constitution of 1890, § 207, pro
viding that there shall be separate schools 
for the white and colored races, the Caucasian 
race ;-the term "colored races," being used 
in contradistinction to the white race, and 
embracing all other races. Rice v. Gong Lum, 
139 Miss. 760, 104 So. 105, 107. See, also, 
White Persons. 
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caps." Persons guilty of any offer.l� under 
the act were rendered incompetent for jury 
service. Jenkins v. State, 99 TenPo, 500, 42 
S. W. 263. 

WH I TE F R I ARS. A place in London between 
the Temple and Blackfriars, which was form-

o erly a sanctuary, and therefore privileged 
from arrest. Wharton. 

WH I TEHART S I LV E R. A mulct on certain 
lands in or near to the forest of oWhitehart, 
paid into the exchequer, imposed by Henry 
III. upon Thomas de la Linda, for killing a 
beautiful white hart which that king before 
had spared in hunting. Camd. Brit. 150. 

WH I TS U N  FARTH I N GS. 
v.) 

Pentecostals, (q. 

WH I TS U N T I  DE. 'The feast of PelI1.tecost, 
being the fiftieth day after Easter, and the 
first of the four cross-quarter days of the 
year. Wharton. 

WH I TTANWA R I I .  In old English law. A 
class of offenders who whitened stolen ox
hides and horse-hides so that they could not 
be known and identified. 

WHOEVER. This word in statutes may be 
construed as including corporations and part
nerships. American Socialist Soc. v. U. S. 
(C. C. A.) 266 F. 212, 213 ; U. S. v. American 
Socialist Soc. (D. C.) 260 F. 885, 887. 

WHO LE. Hale, hearty, strong, sound ; also, 
entire, complet,e. Gl"2at Eastern Casualty 
Co. v. Smith (Tex. Civ. App.) 174 S. W. 687. 

WHOLE BLOOD. See Blood. 

WHOLE C H EST. In the tea trade, a chest 
containing 100 to 140 pounds or more. Ja
pan Tea Co. v. Franklin Mac Veagh & Co., 

WH I TE RENTS. In English law. Rents 142 Minn. 152, 171 N. W. 305, 307. 
paid in silver, and �alled "white rents," or 
"redditu8 albi," to distinguish them from 
rents payable in corn, labor, provisions, etc., 
called "black-rent" or "black-mail." Co. 2d 
Inst. 19. See Alba Firma. 

WH I T E  SLAVE. A term used in the tfnited 
States statutes and in �ommon talk (though 
not very appropriately) to indicate a female 
with reference to whom an offense is commit
ted under the so-called Mann White Slave 
Traffic Act of June 25, 1910 (18 USCA §§ 397-
404), prohibiting the transportation in inter
state and foreign commerce for immoral pur
poses of women and girls. 

WH ITE SPU RS. A kind of esquires. Cowell. 

WH I TECAPS. The name of an unlawful or
ganization against which Tennessee in 1897 
enacted a statute (Acts 1897, c. 52) entitled, 
"An act to prevent and punish the formation 
or continuance of 0 conspiracies and combina
tions for certain unlawful purposes," etc., 
commonly known I{s' the �'Law against White-

WHO LESA LE. To sell by wholesale is to sell 
by large parcels, generally ill original pack
ages, and not by retail ; to sell goods in gross 
to retailers, who sell to consumers. Kass v. 
Hirschberg, Schultz & Co., 191 App. Div. 300, 
181 N. Y. S. 35, 37. 0 A sale at "retail" and 
one at "wholesale" are opposed to each other, 
one being a sale in small quantities, and the 
other in large quantities. Kentucky Consum
ers' Oil Co. v. Commonwealth, 192 Ky. 437, 
233 S. W. 892, 893. See, also, Commonwealth 
v. C onsolidated Dressed Beef Co., 245 Pa. 605, 
91 A. 1065, 1066, Ann. Cas. 1917 A, 966. In 
statutes, however, the term "wholesale deal
er" may include retail dealers. State v. Pio
neer Oil & Refining Co. (Tex. Com. App.) 292 
S. W. 869, 872. 

WHO LESALE PRI CE. The price fixed on 
merchandise by one who buys in large quan
tities from the producer or manufacturer, and 
who sells the same to jobbers or to 0 retail 
dealers therebi. Fawkner V. Paper Co., 88' 
Iowa, 169, 55 N. W. 200, 45 Am. St. Rep. 230. 
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- WHOLESALER. One who bu,"s in compara- WI DEN. To increase in width ; to extend. 
tively large quantities, and who sells, usually In re Day, 109 A. 573, 7 Boyce (bel.) 556. 
in smaller quantities, but never to the ulti
mate consumer of an individual unit. He 
sells either to a "jobber," a sort of middleman, 
or to a "retailer," who sells to the consumer. 
The quantities bought by the wholesaler may 
vary from a fraction of a car load to many 
car loads ; it being the character, not of his 
buying, but of his selling, that marks him as 
a wholesaler. Great Atlantic & Pacific Tea 
Co. v. Cream of Wheat Co. (C. C. A.) 227 F. 
46, 47. Under an act regulating the sale of 
imitation milk, a person selling cans of milk 
in quantities of one full case or more at a 
time. Ex parte Reineger, 184 Cal. 97, 193 P. 
81, 83. 

WHOLLY. Not partially. C9rsaut v . .  Equi
table Life Assur. Soc. of the United States, 
203 Iowa, 741, 211 N. W. 222, 224, 51 A. L. R. 
1035 ; McCormick v. Central Coal & 'Coke 
Co., 117 Kan. 686, 232 P. 1071, 1074. In a 
whole or complete manner ; entirely ; com
pletely ; perfectly. Knox v. Washer, 153 
Tenn. 630, 284 S. W. 888, 889. A buildj.ng, 
however, may be "wholly destroyed" within 
the meaning of an insurance policy, even 
though there is not an absolute extinction 
of all the parts of the building. Horine v. 
Royal Ins. Co., Limited, of Liverpool, 199 
Mo. App. 107, 201 S. W. 958, 963. 

Exclusively ; to the exclusion of other 
things. Commonwealth v. City of Richmond, 
116 Va. 69, 81 S. E. 69, 73, L. R. A. 1915A, 
1118. 

Equally. The Canadian Farmer (D. C.) 290 
F. 601, 603. 

W H O R E. A woman who practices illicit sex
ual intercourse, either for hire or to gratify 
a depraved passion. Rowe v. Myers, 204 
Mich. 374, 169 N. W. 823, 825. A woman giv
en to promiscuous intercourse. Barnett v. 
Phelps, 97 Or. 242, 191 P. 502, 503, 11 A. L. R. 
663. A woman who practices unlawful com
merce with men, particularly one who does so 
for hire ; a harlot ; a concubine ;  a prosti
tute. Sheehey v. Cokley, 43 Iowa, 183, 22 
Am. Rep. 236. 

W H O R EMASTE R. Ordinarily, one who prac
tices lewdness ; also, one who keeps or pro
cures whores for otherg; a pimp ; a pro
curer. Hickerson v. Masters, 190 Ky. 168, 226 
S. W. 1072, 1073. 

W I C. A place on the sea-shore or the bank 
of a river. 

W I  CA. A country house or farm. Cowell. 

W I C K. Sax. A village, town, or district. 
Hence, in composition, the territory over 
which a given jurisdiction extends. Thus, 
"bailiwick" is the territorial jurisdiction of 
a bailiff or sheriff Qr constable. " Sheriff
wick" was also used in the old books. 

WI DOW. A woman whose husband is dead, 
and who has not remarried. MetOD v. State 
Industrial Insurance Department, 177 P. 
696, 697, 104 Wash. 652 ; Block v. P. & G. 
Realty Co. , 124 A. 372, 96 N. J. Eq. 159 ; Ros
enbloom v. Southern Pac. Co., 59 Cal. App. 
102, 210 P. 53 ; O'Malley v. O'Malle-y, 46 
Mont. 549, 129 P. 501, 502, Ann. Cas. 1914B, 
662 ; Inslee v. Rochester & S. R. Co., 214 App. 
Div. 680, 213 N. Y. S. 6, 8 ;  In re Application 
for Support of Minor Children, 164 Iowa, 208, 
145 N. W. 467, 469 ; In re Ryan's Estate, 174 
Mo. App. 202, 156 S. W. 759, 760. A widow 
who has married again cannot be a widow. 
20 Q. B. D. 103. Oontra, Hansen v. Brann 
& Stewart Co., 90 N. J. Law, 444, 103 A. 600, 
697 ; Mathews v. Marsden, 71 Mont. 502, 230 
P. 775, 778. 

Grass Widow 
See that title. 

King" s Widow 

One whose deceased husband had been the 
king's tenant 1-'in capite; she could not marry 
again without the royal permission. 

Widow-bench 

The share of her husband's estate which ' a 
widow is allowed besides her jointure. 

Widow's Chamber 

In Londoll, the apparel of a widow and the 
furniture of her chamber, left by her de
ceased husband, is so called, and the widow 
is entitled to it. 2 Bl. Comm. 518. 

. 

Widow's Quarantine 

In old English law. The space of . forty 
days after the death of a man who died seised 
of lands, during which his widow might re
main in her husband's capital mansion-house, 
without rent, and during which time her dow
er should be assigned. 2 Bl. Comm. 135. 

Widow's Terce 

In Scotch law. The right which a wife has 
after her husband's death to a third of the 
rents of lands in which her husband died in
feft ; dower. Bell. 

W I D OWER. A man who has lost his wife 
by death and has not married again. Abrams 
v. Unknown Heirs of Rice, 317 Mo. 216, 295 S. 
W. 83, 85. 

WI D OWHOOD. The state or condition of be
ing a widow, or, sometimes, a widower. An es
tate is sometimes settled upon a woman 
"during widowhood," which is expressed in 
Latin, "durante viduitate." 

W I E N ER. A small sausage of unknown con
tent commonly called a "hot dog." State Y. 
Shoaf, 179 N. C. 744, 102 S. E. 705, 9 A. L. R. 
426. 



WIFA 1846 

W I FA. L. Lat. In old European law. A estate tail ; but, if he have issue at the time, 
mark or sign ; a mark set up on land, to de- B. and his children take joint estates for 
note an exclusive occupation, or to prohibit life. 6 Coke, 16b ; Tudor, Lead. Cas. Real 
entry. 'Spelman. Prop. 542, 581 . 

W I F E. A woman united to a man by mar
riage ; a woman who has a husband living 
and undivorced. The correlative term is 
"husband." Davis v. Bass, 188 N. C. 200, 124 
S. E: 5H6, 568 ; Estes v. Merrill, 121 Ark. 361, 
181 S. W. 136, 137 ; Ex parte Suzanna (D. C.) 
295 F. 713, 714. The word, as used in stat
utes, may include a woman who has entered 
into a void marriage contract. Hart v. Hart, 
198 Ill. App. 555, 557. In wills, it may in
clude a widow, "Williams v. Fundingsland, 74 
Colo. 315, 221 P. 1084, 1086, or a divorcee, In 
re Miller, 171 App. Div. 229, 157 N. Y. S. 360, 
363. 

W I F E  A N D  C H I LD R EN.  A conveyance or 
devise by a man to his wife and children will 
be presumed, in the absence of language in
dicating a contrary purpOlse, to be to wife 
for life, with remainder to her and grantor's 
or testator's children. Sower v. LUlard, 207 
Ky. 283, 269 S. W. 330, 331. 

W I FE'S EQU I TY. When a husband is com
pelled to seek the aid of a court of equity 
for the purpose of obtaining the possession 
or control of his wife's estate, that court will 
recognize the right of the wife to have a 
suitable and reasonable provision made, by 
settlement or otherwise, for herself and her 
children, out of the property thus broug"ht 
within its jurisdiction. This right is called 
the "wife's equity," or "equity to a settle
ment." See 2 Kent, Comm. 139. 

WI FE'S PART. See Legitime. 

W I G REVE. In old English law. The over
seer of a wood. Cowell. 

W I LD A N I MALS (or animals term naturm). 
Animals of an untamable disposition ; ani
mals in a state of nature. 

W I LD FOWL. Any large eatable bird of a 
wild nature. Crabtree v. State, 123 Ark. 68, 
184 S. W. 430. 

WI LD LAND. Land in a state of nature, as 
distinguished from improved or cultivated 
land. Clark v. Phelps, 4 Cow. (N. Y.) 203. 
Land in a wilderness state, not used in con
nection with improved estates. Central .Maine 
Power Co. v. Rollins, 126 Me. 299, 138 A. 170, 
174. 'When land is contiguous to improved 
and cultivated land, and commonly used 
therewith for fuel, fencing, repairs, or pas
turing, it no longer has the character of 
"wild land." Holden v. Page, 107 A. 492, 
494, 118 Me. 242. 

W I LD'S CASE, R,U LE I N  . .. A devise to B. 
and his children or -issue, B. having no is
sue at the time of the devise, gives him an 

W I  L L, v. An auxiliary vel�b commonly hav
ing the mandatory sense of "shall" or "must." 
Tennessee Cent. R. Co. v. Morgan, 132 Tenn. 
1, 175 S. W. 1148, 1153 ; Crouch v. State, 23 
Oklo Or. 325, 214 P. 747, 748 ; State v. Sum
mer3 (Mo. App.) 281 S. W. 123, 124. It is a 
word of certainty, while the word "may" is 
one of speculati'On and uncertainty. Carson 
v. Turrish, 140 Minn. 445, 168 N. W. 349, 352, 
L. R. A. 1918F, 154. 

W I LL, n. Wish ; desire ; pleasure ; inclina
tion "; choice ; the faculty of conscious, and 
especlally of deliberate, action. State v. 
Schwab, 109 Ohio St. 532, 143 N. E. 29, 31. 
When a person expresses his "will" that a 
particular disposition be made of his prop
erty, his words are words of command. Tem
ple v. Russell, 251 Mass. 231, 146 N. E. 679, 
680, 49 A. L. R. 1, and the word "will" as so 
used is mandatory, comprehensive, and dis
positive in nature, Mastellar v. Atkinson, 94 
Kan. 279, 146 P. 367, 368, Ann. Cas. 1917B, 
502. 

I n the  Law of Wil ls 

The legal expression or declaration of a 
person's mind or wishes as to the disposition 
of his property, to be performed or take effect 
after his death. Code Ga. 1882, § 2394 (Civ. 
Gode 1910, § 3827) ; Swinb. Wills, § 2 ;  Thom-" 
as v. House, 145 Va. 742, 134 S. E. 673, 674 ; 
O'Brian v. McCarthy, 52 App. D. C. 183, 285 
F. 917, 919 ; Limbach v. Bolin, 169 Ky. 204, 
183 S. W. 495, 496, L. R. A. 1916.D, 1059" ; Grif
fin v. Morgan (D. G.) 208 F. 660, 662 ; In re 
Edwards' Will, 172 N. C. 369, 90' S. E. 418, 
419 ; Twilley v. Durkee, 72 Colo. 444, 211 P. 
668, 669 ; Starks v. Lincoln, 316 Mo. 483, 291 
S. W. 132, 134 ; In re McCune's Estate, 265 
Pa. 523, 109 A. 156, 157 ; Krause v. Krause, 
113 Neb. 22, 201 N. W. 670, 673. 

A written instrument executed with the 
formalities of law, whereby a person mal;:es 
a disposition of his property to take effect 
after his death. Tax Commission of Ohio v. 
Parker, 117 Ohio St. 215, 158 N. E. 89, 90 ; 
Loveren v. gaton, 80' N. H. 62, 113 A. 206 ;" 
Harris v. Harris' Estate (Tex. Civ. App.) 276 
s. W. 964, 966 ; McDermid v. Bourhill, 101 Or. 

"305, 199 P. 610, 612, 22 A. L. R. 428 ; In re 
Hill's Estate, 126 Misc. 768, 215 N. Y. S. 655, 
656. The' term may include an instrument, 
duly executed in testamentary form, merely 
naming an executor, without disposing of" 
property. Fontaine v. F'ontaine, 169 Ark. 
1077, 277 S.W. 867. It also includes codicils. 
Newhall v. Newhall, 280 Ill. 199, 117 N. E. 476 .. 
477 ;" Decedent Estate Law N, Y. § 2 ;  Reyisal 
N. O. 1905; § 2831; subd. 9 ;  (Code 19tH, § 3949,. 
subd. 9) ; Code Iowa, § 48, par. 17 (Code 1931; " 

§ "63, par. " 17). 
' "  
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An InstruDtent by which a person makes a dispo
sition of his property, to take effect after his de
cease, which Instrument Is, in its own nature, am
bulatory and revocable during his life. Wells T. 
Lewis, 190 Ky. 626, 228 S. W. 3, 4 ;  McConnell T. 
Robbins, 193 Ind. 359, 140 N. E. 59, 61. It is this am
bulatory quality which forms the characteristic ot ' 
wills ; for though a disposition by deed may post
pone the possession or enjoyment, or even the Vl'lst
ing, until the death of the disposing party, yet the 
postponement is in such case produced by the ex
press terms, and does not result from the nature 
of the instrument. McDaniel v. Johns, 45 Miss. 641. 
And see Jasper v. Jasper, 17 Or. 590, 22. P. 152 ; Leath
ers v. Greenacre, 53 Me. 567 ; Cover v. Stem, 67 
Md. 449, 10 A. 231, 1 Am. St. Rep. 406 ; George v. 
Green, 13 N. H. 524 ; In re Harrison's Estate, 196 
Pa. 576, 46 A. 888 ; Bayley v. Bailey, 5 Cush. (Mass.) 
249 ; Reagan v. Stanley, 11 V:la (Tenn.) 324 ; Lane 
v. Hill, 63 N. H. 398, 44 Atl. 507; Conklin v. Eger
ton, 21 Wend. (N. Y.) 436. If the grantor intends 
that the title of the property described in the in
strument shall pass on its execution to the grantee, 
it is a deed, though the interest conveYf;d or its 
enjoyment is postponed till after the death of the 
grantor ; but, if it is intended no interests shall 
vest till after the grantor's death, it is a will, as a 
deed cannot be ambulatory. Phifer v. Mullis, 83 S. 
E. 582, 584, 167 N. C. 405 ; Henderson v. Hender
son, 210 Ala. 73, 97 So. 353, 372 ; Civ. Code Ga. 1910, 
§ 3828. Instruments conveying a present interest 
are deeds, and not wills ; Jung v. Petermann (Tex. 
Ciy. App.) 194 S. W. 202, 205 ; for wills pass no in
terest until after the death of the maker ; Willis 
v. Fiveash (Tex. Civ. App.) 297 S. W. 509, 510 ; Sims 
v. Brown, 252 Mo. 58, 158 S. W. 624, 627. 

E:Xcept where it would be incon�istent with the 
manifest intent of the legislature, the word "will" 
shall extend to a testament, and to a codicil, and 
to an appointment by will, or by writing in th� 
nature of a will, in exercise of a power ; and also 
to any other testamentary disposition. Code Va. 
1887, § 2511 (Code 1930, § 5226). 

The distinction between a "will" and a "power of 
appointment" is that a will concerns the estate of 
the testator, while an appointment under a power 
concerns that of the dono.r of the power. Thompson 
v. Pew, 214 Mass. 520, 102 N. E. 122. 

Th8 difference between a will and a trust is  that 
a will operates from the moment of death, while a 
trust operates in prresenti to a certain extent. Al
len v. Hendrick, 104 Or. 202, 206 P. 733, 740. 

A gift inter vivos is distinguishable from a will 
in that such a gift may be made by parol and, upon 
the acceptance of the gift by the donee, the gift is 
irrevocable by the donor, while ordinarily a will 
is required to be in writing, and usually is made 
in view of the fact of death, and is ineffective until 
the death of the testator and the admission of the 
will to probate. York v. T'rigg, 87 Okl. 214, 209 P. 
417, 423. 

The term will, as an expression ot the final dis
position of one's prop'erty, is confined to the Eng
lish laws and those countries which derive their ju
risprudence from that source. The term testamen

tum, or testament, is exclusively used in the Roman 
civil law and by the continental writers upon that 
subjE.ct. 

A will, when it operates upon personal property, 
is sometimes called a "testament," and when upon 
real estate, a "devise ;" but the more general and 
the more popular denomination of the instrument 
'Cmbracing equally real and personal estate is that 
of "last will and testament. " 4 Kent, Comm. 501 ; 
In re Kiltz's Will, 211 N. lY. S. 450. 461. 125 Misc. 
Rep. 475. 

WILL 

In Criminal . Law 

The power of the mind which directs the 
action of a man. 

I n Scotch Practice 

That part or clause of a process which con .. 
tains the mandate or command to the officer. 
Bell. 

I n  General 

-A mbulatory wil l .  A changeable will (am.
bu�atoria volunta.'l), the phrase merely denot
ing the power which a testator possesses of 
altering his will during his life-time. See 
Hattersley v. Bissett, 50 N. J. Eq. 577, 25 A. 
332. 

-Conditional wil l .  A conditional disposition 
is one which depends upon the occurrence of 
some uncertain event, by which it is either to 
take effect or to be defeated. Rogers v. Mo
sier, 121 Okl. 213, 245 P. 36, 38. If the hap
pening of an event named in a will is the 
reason for making the will, it is "uncondi
tional" ; but, if the testator intends to dis
pose of his property in case the event hap
pens, the will is "conditional." Ferguson v. 
Ferguson (Tex. eiv. App.) 288 S. '\tV. 833, 835. 

-Conjoint wi : ! .  See Joint Will, infra. 

-Cou n ter wills. Another name for "double," 
"mutual," Dr "reeiprocal" wills. Wright v. 
Wright, 215 Ky. 394, 285 S. W. 188, 189. 

-Double wil l .  Called also a "counter," "mu
tual," or "reciprocal" will. Wright v. Wright, 
215 Ky. 394, 285 S. W. 188, 189. See Double. 

-Estate at wil l .  This estate entitles the gran
tee or lessee to the possession of land during 
the pleasure of both the grantor and himself, 
yet it creates no sure or durable right, and 
is bounded by no definite limits as to dura
tion. It must be at the reciprocal will of 
both parties, (for, if it be at the will of the

' 

lessor only, it is a lease for life,) and the 
dissent of either determines it. Wharton. 

-Holog raphic wil l .  One that is entirely writ
ten, dated, and signed by the hand of the . tes
tator himself. In re Hail's Estate, 100 Okl. 
124, 235 P. 916, 917 ; In re Cole's Will, 171 N. 
C. 74, 87 S. E. 962 ; Civ. Code La. art. 1588. 
SDmetimes spelled "olographic." Succession 
of Cunningham, 142 La. 701, 77 So. 506, 510. 
The statutes in the different states differ to 
some extent, but agree substantially with the 
English statute of Oharles II. Compliance 
with the precise terms of the statutory defini
tion or requirements is commonly insisted 
upon with the utmost meticulosity. In re 
Thorn's Estate, 183 Cal. 512, 192 P. 19, 20. 

-J oint and m utual wil l .  One executed joint
ly by two persons with reciprocal provisions, 
which shows on its face that the devise's are 
made one in consideration of ,the other. 
Wright v. Wright, 215 Ky. 394, 285 S. W. 188, 
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189 ; Bright v. Cox, 147 Ga. 474, 94 S. E. 572, 
573. 

-Joint wil l .  One where the same instrument 
is made the will of two or more persons and 
is jointly signed hy them. Such wills are 
usually executed to make testamentary dis
position of joint property. Bright v. Cox, 
147 Ga. 474, 94 S. E. 572, 573 ; Campbell v. 
Dunkelberger, 1'72 Iowa, 385, 153 N. W. 56. 
58. .A. joint or conjoint will is a testamentary 
instrument executed hy two or more persons, 
in pursuance of a common intention, for the 
purpose of disposing of their several interests 
in property owned by them in common, or of 
their separate property treated as a common 
fund, to a third person or persons. Ginn v. 
Edmundson, 173 N. O. 85, 91 S. E. 696. 

-M utual wil l .  One in which two or more 
persons make mutual or reciprocal provisions 
in favor of each other. Ginn v. Edmundson, 
173 N. O. 85, 91 S. E. 696. "Mutual wills" are 
the separate wills of two persons which are 
reciprocal in their provisions, and such a 
will may. be both joint and mutual. Oampbell 
v; Dunkelberger, 172 Iowa, 385, 153 N. W. 
56, 58 ; Oarle v. Miles, 89 Kan. 540, 132 P. 
146, Ann. Cas. 1915A, 363 ; Bright v. Cox, 
147 Ga. 474, 94 S. E. 572, 573. Sometimes 
called a "reciprocal," "double," or "counter" 
will. Wright v. Wright, 215 Ky. 394, 285 S. 
W. 188, 189. 

-Mystio wil l .  See Testament. 

-Non-intervention will .  In some jurisdic-
tions, one authorizing the executor to act 
without bond - and to manage, control, and 
settle the estate without the intervention of 
any court whatsoever. In re MacDonald's 
Estate, 29 Wash. 422, 428, 69 P. 1111. 

-Nuncupative wil l .  See that title. 

-Reciprocal wil l .  One in which two or more 
persons make mutual or reciprocal provi
sions in favor of each other. Ginn v. Ed
mundson, 173 N. C. 85, 91 S. E. 696. Also 
known as a "mutual," "double," or "counter" 
will. Wright v. Wright, 215 Ky. 394, 285 S. 
W. 188, 189. 

-UnofficiouS' wi l l .  In the civil law, testamen
tum inoffici�tm. One made in disregard of 
natural obligations as to inheritance. Stein 
v. Wilzinski, 4 Redf. Sur. (N. Y.) 450 ; 2 
Bla. Comm. 502 ; Hadley, Rom. L. 317. It 
has no place in the common law ; 1 Fost. & 
F. 57S. 

-Statute of wills. See Wills Act, infra. 

W I LLA. In Hindu law. The relation be
tween a master or patron and his freedman, 
and the relation between two persons who 
had made a .reciprocal testamentary contract. 
Wharton. 

WI LLF U L. Proceeding from a conscious mo
tion of the w:ill ; voluntary. Nashville, C. & 
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St. L. Ry. Co. v. Commonwealth, i60 Ky. 50,. 
169 S. W. 511, 513. 

. , 

Intractable ; having a headstrong disposi-· 
tion to act by the rule of contradiction., 
Bersch v. Morris & Co., 106 Kan. 800, 189 P� 
934, 935, 9 A. L. R. 1374. Obstinate ; per
verse. Lynch v. Commonwealth, 131 Va. 762, 
109 S. E. 427, 428 ; Jones v. State, 7 Ala. App. 
180, 62 So. 306, · 307. 

Intending the result which actually comes, 
to pass ; designed ; intentional ; not acci
dental or involuntary. Garrett v. Common·
wealth, 215 Ky. 484, 285 S. W. 203, 204 ;
State v. Muzzy, 87 Vt. 267, 88 A. 895, 896 ;· 
In re Pierce, 163 N. C. 247, 79 S. E. 507, 508 ;: 
Williams v. State, 92 Fla. 648, 109 So. 805, 
806 ; Ezell v. Tipton, 150 Tenn. 300, 264 S.
W. 355, 3'58 ; In re Keeler (D. C.) 243 F. 770,. 
771 ; State v. Baumann, 311 Mo. 443, 278 S. W .. 
974, 976 ; Thompson v. Hays (C. C. A.) 11 F .. 
(2d) 244, 248 ; State v. PsaraR, 121 Wash. 
156, 208 P. 1094 ; Stockdale v. Industrial 
Commission of Colorado, 76 Colo. 494, 232: 
P. 669, 670 ; Cover v. Taliaferro, 142 Md. 
586, 122 A. 2, 6 ;  Grand Trunk Ry. Co. v. 
United States (C. C. A.) 229 F. 116, 119 ;. 
State v. Avery, 111 Kan. 588 , 207 P. 838, 840" 
23 A. L. R. 453 ; Miller v. State, 9 Okl. Cr. 
55, 130 P. 813, 815 ; People v. Baylinson, 211 
App. Div. · 40, 206 N. Y. S. 804, 807 ; People 
v. Harrison, 238 N. Y. 348, 144 N. E. 636, 637 ; 
Reeves v. State (Tex. Civ. App.) 258 S. W. 
577, 583 ; State v. Mutschler, 55 N. D. 120. 
212 N. W. 832, 834 ; Von Bank v. United 
States (C. C. A.) 253 F. 641, 642 ; Holt v. 
State, 107 Ohio St. 307, 140 N. E. 349; 350 ;: 
Archbold v. Huntington, 34 Idaho, 5,58, 201 
P. 1041, 1043 ; Roseville Trust Co. v. Ameri
can Surety Co. of New York, 91 N. J. Law,. 
588, 103 A. 182 ; State v. Lehman, 131 Minn� 
427, t55 N. W. 399, Ann. Cas. 1917D, 615. 

A "willful" act may be described as one done in-' 
tentionaUy, knowingly, and purposely, without jus
tifiable excuse, as .distinguished from an act done 
carelessly, thoughtlessly, heedlessly, or inadvert
ently. Lobdell Car Wheel Co. v. Subielski, 125 A. 
462, 464, 2 W. W. Harr. (Del.) Ml2. 

' 

A willful differs essentially from a negligent' act. 
The one is positive and the other negative. Sturm 
v. Atlantic Mut. Ins. Co., 38 N. Y. Super. ct. 317 ; 
Thayer v. Denver & R. G. R. Co., 21 N. M. �30, 154-
P. 691, 694. Simple negligence arises merel.)" from 
heedlessness, and consists simply of facts of non
feasance, and is therefore incompatible- with will-
fulness, which comprises acts of aggressive wrong,. 
Stauffer v. Schlegel, 74 Ind. App. 431, 129 N. E .. 44, 
Ml ; and presupposes a conscious purpose to in
jure, In re Cunningham (D. C.) '253 F. 663, 665 ; Ft. 
Wayne & Wabash Valley Traction Co. v. Justus, 1SO-' 
Ind. 464, 115 N. E. 585, 587 ; Brittain v. Southern Ry. 
Co., 167 N. C. 642, 83 S. E. 702, 703. 

"Willfulness" implies an act done intentionally 
and designedly : Uwantonness" implies action with· 
out· regard to the rights of others, a conscious fail
ure to observe care, a conscious invasion of the 
l'ights of others, willful, unrestrained action j and., 
urecklessness" a disregard of consequences, an in
difference whether a wrong or injury- is done or

' 
not,. 

and .an indifference to natural and probable colise-
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·quences. Jensen V. Denver & R. G. R. Co., 44 utah, 
100, 138 P. 1185, 1188. See, also, Evans v. IlUnois Cent. 

R. Co., 289 Mo. 493, 233 S. W. 397, 399 ; Cover , v. 

Hershey Transit Co., 290 Pa. 551, 139 A. 266; 268 ; :Fe

·ore v. Trammel, 212 Ala. 325, 102 So. 529, 533 ; Cros
man v. Southern Pac. Co., 44 Nev. 286, 194 P. 839, 
843. 

The word "reckless," as applied to negligence, is 
the. legal equivalent of "willful" or "wanton." Hel
ler v. New York, N. H. & H. R. Co. (C: C. A.) 265 
F. 192, 194. And see Strough v. Central R. Co. of 

.New Jersey (C. C. A.) 209 F. 23, 26. 

Conscious ; knowing ; done with stubborn 
-purpose, but not with malice. Bundy v. 
State, 114 Neb. 121, 206 N. W. 21, 22 ; Ameri
,can Surety Co. of New York v. Sullivan (C. 
C. A.) 7 F.(2d) 605, 600 ; Schultz v. Henry 
Ericsson Co., 264 Ill. 156, 106 N. E. 236, 240 ; 
Ex parte Cowden, 74 Tex. Cr. R. 449, 168 S. 

·W. 539, 540 ; Beale v. Yazoo Yarn Mill, 125 
Miss. 807, 88 So. 411, 414 ; State v. Ricken
berg, 58 Utah, 270, 198 P. 767, 768 ; Johnson 
v. U. S. (C; C. A.) 260 F. 783, 785 ; Siuslaw 
Timber Co. v. Russell, 91 Or. 6, 178 P. 214 ; 
Helme v. Great Western Milling Co., 43 Cal. 
App. 416, 185 P. 510, 512 ; Gray v. Alabamt'\. 
Fuel & Iron Co., 216 Ala. 416, 113 So. 35, 39. 

Premeditated ;  malicious ; done with evil 
intent, or with a bad motive or purpose, or 
with indifference to the natural consequenc
es ; unlawful ; without legal justification. 
State v. Vanderveer, 115 Wash. 184, 196 P. 
6'50 ; State v. JohnsQn, 194 N. C. 378, 139 S. 
E. 697, 698 ; Boyce v. Greeley Square Hotel 
,Co., 228 N. Y. 106, 126 N. E. 647, 649 ; State 
v. Ward, 127 Minn. 510, 150 N. W. 209, 210, 
Ann. Cas. 1916C, 674 ; King v. Empire Col
lieries Co., 148 Va. 585, 139 S. E. 478, 479; 58 
A. L. R. 193 ; Hill v. State, 106 Tex. Cr. R. 
25'5, 291 S. W. 914 ; United States v. Stick
rath (D. C.) 242 F. 151, 154 ; United States 
v. Schutte (D. C.) 252 F. 212, 213 ; Rhoads 
v. First Nat. Bank, 37 N. D. 421, 163 N. W. 
1046, 1050 ; Weatherall v. Brown, 113 Miss. 
'887, 74 So. 76'5, 766 ; State v. Wilson, 108 Kan. 
'641, 196 P. 758, 762 ; State v. Roth, 162 Iowa 
�38, 144 N. 'V. 339, 342, 50 L. R. A. (N. S.) 
841 ; U. S. Zinc Co. v. Ross, 87 Okl. 21, 208 P. 
805, 807 ; Vanderford v. Wagner, 2'4 N. M. 
467, 174 P. 426, 427 ; Thompson v. Hays (C. 
,C. A.) 11 F.(2d) 244, 248 ; Foster v. United 
States (C. C. A.) 256 F. 207, 209 ; State v. 
P,almer, 94 Vt. 278, 110 A. 436, 437. 

Words which import an exercise of the will, such 
as "feloniously," "maliciously," a.nd "unlawfully," 
will sup.rlly the place of the word "willfully" in an 
indictment. Howenstine v. U. S. (C. C. A.) 263 F. 
1., 3 ;  Chapman v. Com., 5 Wbart. (Pa. ) 427, 34 Am. 
Dec. 565. Contra, State v. Waters (Mo. App.) 189 
S. W. 624 ; State v. Hyman, 116 Me. 419, 102 A. 231, 
232. 

W I L LF U L  A N D  MALI C I OUS I NJ U RY. The 
word "willful," as used in this phrase in the 
Bankruptcy Act July 1, 1898, c. 541, § 17 (2) , 
30 Stat. 550, as amended by the Act of F'eb. 
�, 1903, c. 487, 32 Stat. 797 (11 USCA § 35), 
means intentional though not necessarily de-

liberate. Nunn v. Drieborg, 235 Mich. 383, 
209 N. W. 89, 90 ; Wellman v. Mead, 93 Vt. 
322, 107 A. 396, 404. Mere negligence is not 
enough ; In re Roberts (D. C.) 290 'F. 257, 
259 ; In re Byrne (C. C. A.) 296 F. 98, 100 ; 
there must be an intent to commit a wrong 
either through actual malice or from Which 
malice will be implied ; McOlellan v. Schmidt 
(D. C.) 235 F. 986, 987. Such an injury does 
not necessarily involve hatred or ill will, as 
a state of mind, but arises from intentional 
wrong committed without just cause or ex
cuse. In re Dixon (D. C.) 21 F.(2d) 565, 566. 
It may involve merely a willful disregard 
of what one knows to be his duty, an act which 
is against good morals and wrongful in and 
of itself, and which necessarily causes injury 
and is done intentionally. In re Stenger (D. 
C.) 283 F. 419, 420 ; In re Phillips (D. C.) 298 
F. 135, 138. 

W I L LF U L  M U RD E R. The unlawful and in
tentional killing of another without excuse 
or mitigating circumstances. State v. Dalton, 
178 N. C. 779, 101 S. E. 548, 549. 

W I LLF U L  N EG L I G E N C E. See Negligence. 

W I LL I N G LY. Voluntarily ; unreluctantly ; 
without reluctance, and of , one's own free 
choice. Edwards v. State, 21 Ala. App. 375, 
108 So. 639, 640. See State v. Schwab, 109 
Ohio St. 532, 143 N. E. 29, 31. As used in 
an instruction that one cannot invoke the doc
trine of self-defense if he enters a fight will
ingly, it means voluntarily, aggressively, and 
�ithout legal excuse. State v. Evans, 194 
N. C. 121, 138 S. E. 518, 519. 

W I LLS ACT. In England. The statute 32 
Hen. VIII. c. 1, passed in 1540, by which per
sons seized in fee-simple of lands holden in 
socage tenure were enabled to devise the 
same at their will and pleasure, except to 
bodies corporate ; and those who held estates 
by the tenure of chivalry were enabled to de
vise two-third parts thereof. 

Also, the statute 7 Wm. IV. & 1 Vict. c,' 26, 
passed in 1837, and also called "Lord Lang
dale's Act." This act permits of the disposi
tion by will of every kind of interest in real 
and personal estate, and provides that all 
wills, whether of real or of personal estate, 
shall be attested by two witnesses, and that 
such attestation shall be sufficient. Other im
portant alterations are effected by this stat
ute in the law of wills. Mozley & Whitley. 

W I N C H EST ER M EASU R E. The standard 
measure of England, originally kept at Win
chester. 1 Bl. Comm. 274. 

W I NC H EST E R, STATU T E  OF.  A statute 
passed in the thirteenth year of the reign of 
Edward I., by which the old Saxon law of 
police was enforced, with many additional 
provisions. 2 Reeve, Eng. Law, 163 ; Crabb, 
Hist. Eng. Law, 189. It required every man 
to provide himself with armor to aid in keep-



WIND SRpuaD 

ing the peace ; and if it did not create the of
fices of high and petty constables, it recogniz
ed and regulated them, and charged them 
with duties answering somewhat to those of 
our militia officers. The statute took its name 
from the ancient capital of the kingdom. It 
was repealed by the Statute of 7 & 8 Geo. IV. 
c. 27. See 1 Seld. Essays 153. 

W I N D  SH I ELD. On automobiles, the glass 
between the two front standards or posts ;
not ordinarily including wind deflectors plac
ed outside of such standards. Hammond v. 
Benzer Corporation (D. C.) 295 F. 908, 912. 

W I N D  U P. To settle the accounts and liqui
date the assets of a partnership or corpora
tion, for the purpose of making distribution 
and dissolving the concern. State v. Norman, 
86 Okl. 36, 206 P. 522, 527 ; State v. Quigley, 
93 Old. 296, 220 P. 918 ; Foster v. Stewart, 
113 Kan. 402, 214 P. 429, 430 ; Barret v. Skal
sky, 118 Kan. 162, 233 P. 1043. 

W I N D I N G-U P ACTS. In English law. Gen
eral acts ()f parliament, regulating settle
ment of corporate affairs on dissolution. 

W I N D OW. An opening made in th'e wall of a 
building to admit light and air, and to furnish 
a view or prospect. Hale v. Ins. Co., 46 Mo. 
App. 508 ; Benner v. Benner, 119 Me. 79, 109 
A. 376, 377. The use of this word in law is 
chiefly in connection with the doctrine of an
cient lights and other rights of adjacent own
ers. 

W I N DOW ENVELO P E. One which has on its 
face a patch of transparent paper forming 
a window through which an address written 
upon an inclosure can be seen. Outlook En
velope Co. v. Samuel Cupples Envelope Co. 
(C. C. A.) 223 F. 327, 329. 

W I N D OW TAX. A tax on windows, levied 
on houses which contained more than six win
dows, and were worth more than £5 per an
num ; established by St. 7 Wm. III. c. 18. St. 
14 & 15 Vict. c. 36, substituted for this tax a 
tax on inhabited houses. Wharton. 

W I N DSHAI(ES. Cracks in timber that are 
due to the wind when the timber stood, or to  
drSing in the center after the timber i s  cut. 
Swartz v. Bergendahl-Knight Co., 259 Pa. 421, 
103 A. 220, 221. 
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ion & National Ins. Co. v. B. E. Linkenhelt & 
Co., 70 Ind. App. 324, 121 N. E. 373, 375. 

W I N DY SH OTS. In blasting operations, ex
plosions which cause pieces of rock to fly up 
in the air. Brede v. Minnesota Crushed Stone 
Co., 146 Minn. 406, 178 N. 'W. 820, 821. 

W I N E  . . The fermented juice of the grape. 
State v. Moore, 5 Blackf. (Ind.) 118 ; Burzo 
v. State, 191 Ind. 319, 130 N. E. 796, 797 ; Unit
ed States v. Sweet Valley Wine Co. (D. C.) 208 
F. 85, 87. A vinous liquor, Peretto v. State, 
31 Okl. Cr. 319, 238 P. 870, containing more 
than 1 per cent. of alCohol, People v. Mueller, 
168 Cal. 526, 143 P. 750, 751. Sometimes loose
ly used as to unfermented juice of the grape 
or any fruit used as a beverage. State v. 
Rosasco, 103 Or. 343, 205 P. 290, 295. But 
see State v. Dennison, 85 W. Va. 261, 101 S. 
E. 458, 460. 

W I NTER. A period of three months, whether 
reckoned astronomically from the winter sol
stice, on December 21, to the vernal equinox, 
on March 21, or according to the conventional 
method used in the United States as including 
December, January, and February. Saarela 
v. Hoglund, 198 Ill. App. 485, 487. In a pop
ular sense, the cold months. Whitney v. Ar
onson, 130 P. 700, 21 Cal. App. 9. 

W I NTER C I RCU I T. An occasional circuit 
appointed for the trial ' of prisoners, in Eng
land, and in some cases of civil causes, be
tween Michaelmas and Hilary terms. 

W I NTER H EYN I N G. The season between 
11th November and 23d April, which is ex
cepted from the liberty of commoning in cer
tain forests. St. 23 Car. II. c. 3. 

W I SBY, LAWS O F. The name given to a 
code of maritime laws promulgated at Wisby, 
then the capital of Gothland, in Sweden, in 
tb.e latter part of the thirteenth century. This 
compilation resembled the laws of Oleron in 
many respects, and was early adopted, as a 
system of sea laws, by the commercial nations 
of Northern Europe. It formed the founda
tion for the subsequent code of the Hanseatic 
League. A translation of the Laws of Wisby 
may be seen in the appendix to 1 Pet. Adm. 
And see 3 Kent, Comm. 13. They are also 
printed in 30 Fed. Cas. 1189. 

W I N DSO R FOREST. A royal forest founded W I SH .  Eager desire ; longing ; expression 
by Henry VIII. ' of desire ; a thing desired ; an object of de-

sire. Noice v. Schnell, Wl N. J. Eq. 252, 137 
W I N DSTO RM. This term, as used in a policy A. 582, 589, 52 A. L. R. 965. As used in wills, 
indemnifying against damage to property by it is sometimes merely directory or precatory ; 
windstorm, cyclone, or tornado, takes its Colonial Trust Co. v. Brown, 105 Conn. 261, 
meaning from the words "tornado" and "cy- 135 A. 555, 563 ; Schill v. Schill, 101 N. :1. 
clone," and should be construed to be some- Eq. 482, 138 A. 530, 531 ; and sometimes man
thing more than an ordinary gust of wind, no datory ; Strout v. Strout, 117 Me. 357, 104 A. 
matter how prolonged, and though the whirl- 577, 578 ; being equivalent to "Will," Tzeses 
ing features which usually accompany torna- v. Tenez Const. Co., 97 N. J. Eq. 501, 128 A. 

does and cyclones need not be present, it must 388, or to "give" or "devise," Brown v. BrowD, 
assume the aspect of a storm. Scottish Un- 180 N. C. 433, 1<» S. E. 889, 890. _ 
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W I STA. In Saxon law. Half a hide of land, 
()r sixty acres. 

W I T. To know ; to learn ; to be informed. 
lJ'sed only in the infinitive, to Wit, which term 
is equivalent to "that is to say," "namely," or 
"viaelicet." 

WImDRAWING A JUROB 

were here tried. The casual loss of title-deeds was 
sUl>plied, and a ve;y extensive equity jurisdiction ex
ercised. 1 Spence, mq. Jur. 73 ; 1 Bla. Comm. 147 ; 
1 Reeve, Hist. Eng. Law 7 ;  9 Co. Pref. It passed 
out of existence with the Norman Conquest, and the 
subsequent Parliament was a separate growth, and 
not a continuation of the Witenagemot. 29 Encyc. 
Americana, 432. 

W I TAM_ The purgation fr,om an offense by W I TE NS. The chiefs of the Saxon lords or 
the oath of the requisite number of witnesses. thanes, their nobles, and wise men. 
W I TAN. In Saxon law. Wise men ; persons 
of information, especially in the laws ; the 
king's advisers ; members of the king's coun
cil ; the optimates, or principal men of the 
kingdom . •  1 Spence, Eq. Jur. 11, note. 

W I TC H C RAFT. Under Sts. 33 Hen. VIII. 
c. 8, and 1 J ac. I. c. 12, the offense of witch
craft, or supposed intercourse with evil spir
its, was punishable with death. These acts 
were not repealed till 1736. 4 Bl. Comm. 60, 
tn. In Salem, in 1692, 20 persons were put to 
death by hanging. The last vktims in Eng
land were executed in 1716, and the la8t in 
Scotland in 1722. ,29 Encyc. Americana, 430, 
431 ; 1 Beard, Rise of Amer. Civilization, 150. 

W I T E. Sax. A punishment, pain, penalty, 
mulct, or criminal fine. CDwell. 

An atonement among the early Germans by 
a wrong-doer to the king or the community. 

W I T H .  A word denoting association or con
nection. Van Meter v. Goldfare, 236 Ill. App. 
126, 134. Sometimes equivalent to the words, 
"in addition to," but not synonymous with 
"including," as in a complaint demanding a 
specified sum, "with interest." Halpern v. 
Langrock Bros. Co., 1690 App. Div. 464, 155 N. 
Y. S. 167, 168. 

W I T H A L L  FA U LTS. This phrase, used in a 
contract of sale, implies that the purchaser 
assumes the risk of all defects and imperfec
tions, provided they do not destroy the iden
tity of the thing sold. 

W I TH STR O N G  H A N D .  In pleading. A 
technical phrase indispensable in describing a 
forcible entry in an indictment. No other 
word or circumlocution will answer the same 
purpose. Rex v. Wilson, 8 Term R. 357. 

It is said to be the germ of the idea that W I T H D RAW. To take away what has been 
wrong is not simply the affair of the injured , enjoyed ; to take from. Central R. & B. Go. 
individual, and is therefore a condition prece- v. State, 54 Ga. 409. To- remove. Hamilton v. 
dent to the growth of a criminal law. 2 Kentucky Distilleries & Warehouse Co. (C. C. 
Holdsw. Hist. E. L. 37. See 1 Sel. Essays, A.) 288 F. 326, 327. 
Anglo-Amer. L. H. 100. 

W I TEI< D EN. A taxation of the West Sax
ons, imposed by the public council of the king
dom. 

W I T ENA D O M .  In Saxon law. The judg
ment of the county court, or other court of 

W I T H D RAWAL. The withdrawal of charg
es is a failure to prosecute by the person pre
ferring them ;-distinguished from a dismiss
al, which is a determination of their inva
lidity by the tribunal hearing them. Butler 
v. McSweeney, 222 Mass. 5, 109 N. E. 653, 655. 

competent jurisdiction, on the title to prop- W I T H D RAW I N G  A J U RO R .  I n  practice. 
erty, real or personal. 1 Spence, Eq. JUl'. 22. The' withdrawing of one of the twelve jurors 

W I T ENAG E M OT E. (Spelled, also, witenage
mot, wittenagmnot, witanagemote, etc.) "The 
assembly of wise men." This was the great 
national council or parliament of the Saxons 
in England, comprising the noblemen, high 
ecclesiastics, and other great thanes of the 
kingdom, advising and aiding the king in the 
general administration of government. 

It was the grand council of the kingdom, and was 
held, generally, in the open air, by public notice or 
particular summons, in or near some city or pop
ulous town. These notices or summonses were is
su�d upon determination by the king's select coun
cil, or the body met without notice, when the throne 
was vacant, to elect a new king. Subsequently to 
the Norman Conquest it was called commune con-

cilium regni, curia regis and finally parliament ; 

but its character had become considerably changed. 
It was a court of last resort, more especially for 
determining disputes between the king and his 
thanes, and, ultimately, from all inferior tribunals. 
Great offenders, particularly those who were mem
bers of or might be summo�ed to the king's court, 

from the box, with the result that, the jury 
being now found to be incomplete, no further 
proceedings can be had in the cause. The 
withdra wing of a juror is always by the agree
ment of the parties, and is frequently done at 
the recommendation of the judge, where it is 
doubtful whether the action will lie ; and in 
such case the consequence is that each party 
pays his own costs (in Pennsylvania it is held 
that the costs abide the event of the suit). It 
is, however, no bar to a future action for the 
same cause. 2 Tidd, Pl'. 861, 862 ; 1 Archb. 
Pro K. B. 196 ; Wabash R. CO. V. McCormick, 
23 Ind. App. 258, 55 N. E. 251 ; People v. 
Judges of New York, 8 Cow. (N. Y.) 127 ; Glen
denning V. Canary, 64 N. Y. 636 ; Wolcott v. 
Studebaker (C. C.) 34 F. 8 ;  3 T'erm 657 ; 1 Cr. 
M. & R. 64 ; Tr. & H. Pl'. § 689, ; Ry. & M. 402 ; 
3 B. & Ad. 349 ; 3 Chitty, Pl'. 917. In Ameri
can practice, it is usually a mere method of 
continuing a case, :Dor !some good! reason. 
The cases are collected in a note in 48 L. R. 
A. 432. 
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W I TH D RAW I N G REC O RD, In practice. 
The withdrawing by a plaintiff of . the nisi 
pri'lfrS or trial record filed in a cause, just be
fore the trial is entered upon, for the purpose 
of preventing the cause from being tried. 
This may be done before the jury are s\vorn, 
and afterwards, by consent of the defendant's 
counsel. 2 Tidd, Pro 851 ; 1 Archb. Pl'. K. B. 
189 ; 3 Ohit. Pro 870 ; 2 C. & P. 185 ; 3 Camp. 
333. 

W I TH ERNAM. In practice. A taking by 
way of reprisal ; a taking br a reprisal of 
other goods, in lieu of those that were f.ormer: 

-ly taken and eloigned or withholden. 2 Inst. 
141. A reciprocal distress, in lieu of a previ
ous one which has been eloigned. 3 Bl. Comm. 
148. 

The name of a writ which issues on the 
return of elongata to an alias or pluries writ 
of replevin, by which the sheriff is command
ed to take the defendant's own goods which 
may be found in his bailiwick, and keep them 
safely, not to deliver them to the plaintiff 
until such time as the defendant chooses to 
submit himself and allow the distress, and the 
whole of it to be replevied ; and he is there
by further commanded that he do return to 
the court in what manner he shall have exe
cuted the writ. Hamm. N. P. 453 ; 2 Inst. 
140 ; Fitzh. N. B. 68, 69. 

W I THERSAI<E. An apostate, or perfidious 
renegade. Cowell. 

. 

W I TH H O LD. To retain in one's possession 
that which belongs to or is claimed or sought 
by another. Fitzpatrick v. Garver, 253 Mo. 
189, 161 S. W. 714, 715. To omit to disclose 
upon request'; as, to withhold information. 
State v. Sharp, 121 Minn. 381, 141 N. W. 526, 
527, 528. To withhold commissions implies 
a temporary suspension rather than a total 
and final denial or rejection of the same. U. 
S. v. Dumas, 149 U. S. 278, 13 S. Ct. 872, 37 
L. Ed. 734. 

Withholding the means of · sup'port means some
thing more than failure to support or nonsupport. 
It presupposes the existence or the ability to obtain 
the means of support by the accused, and need by 
the alleged dependent or dependents from whom sup
port is withheld. That which has no existence, 
actual or potential, cannot be withheld ; neither 
can that be withheld which is already possessed. 
Stedman V. State, 80 Fla. 547, 86 So. 428, 430. 

W I TH I N. Into. State v. Warburton, 97 
Wash. 242, 166 P. 615, 617. 

Through. Mississippi Cent. R. Co. v. Pace, 
109 Miss. 667, 68 So. 926, 927. 

On. Thus, under a policy insuring against 
accidents by being accidentally thrown from 
within a vehicle, where the insured is on a 
log cart loaded with logs, he is "within" the 
vehicle. Continental Life Ins. Co. v. Wilson, 
36 Ga. App. 540, 137 S. Eo 403. 

Inside the limits of. Sacks v. Legg, 219 Ill. 
App. 144, 148 ; Ex: parte Watson, 82 ,  W. Va. 
201, 95 S. Eo 648. 
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A statute providing that nothing in the act should 
be construed as affecting the powers of municipali
ties to regulate motor vehicles wp.ich are used 
" within their limits" for public hire, means vehicles 
doing business between points within the munici
palities themselves, and does not include vehicles 
carrying passengers exclusively to or from points 
without the municipalities. City of Argenta v. 
Keath, 130 Ark. 334, 197 S. W. 686, 687, L. R. A. 1918B, 

, 888. Compare Converse v. Northern Pac. Ry. Co. 
(C. c. A.) 2 F. (2d) 959, 960. 

When used in statutes and contracts with 
reference to the time for performing some 
act, as in the phrase "within ten days," and 
in similar expressions, the \vord "within" may 
be variously understood. It may mean in ; 
during ; inside of. State v. Justice Oourt of 
Silver Bow Tp., Silver Bow County, 80 Mont. 
53, 257 P. 1034, 1036 ; State V. Risjord, 183-
Wis. 553, 198 N. W. 273, 274 ; GaDup & Co. v. 
Rozier, 172 N. C. 283, 90 S. E. 209, 212. See,. 
also, McDougald v. Incorporated Town of Bro
ken Bow, 71 Okl. 231, 176 P. 959, 961. On the 
other hand, it may mean not beyond ; not 
later than ; prior to. Levert v. Read, 54 Ala .. 
529, 531 ; In re Cliff Improvement, 122 Wash. 
335, 210 P. 676, 677 ; Live Oak Lumber Co. 
v. Farr, 28 Cal. App. 641, 153 P. 741, 742. 
See, also, Royal Grocery Co. v. Oliver, 57 Cal. 
App. 278, 207 P. 61, 62, with which compare 
State v. Howell, 77 Wash. 651, 138 P. 286, 287. 
It may be used in the sense of at the end of� 
Adams v. Oummiskey, 4 Cush. (Mass.) 420 ; 
contra, Dorr v. Bankers' Surety Co. (Mo. App.} 
218 S. W. 398, 400. 

The use of the word "within" as a limit of time, 
or degree, or space, embraces the last day, or de
gree, or entire distance, covered by the limit fixed. 
Rice v. J. H. Beavers & C'o., 196 Ala. 355, 71 So. 659 ; 
Ardery v. Dunn, 181 Ind. 225, 104 N. E. 299, 300 ; 
Laws N. Y. 1910, c. 347. 

W I TH O UT. Outside ; beyond. Welton v. 
Missouri, 91 U. S. 277, 23 L. Ed. 347 ; Ainslie 
v. Martin, 9 Mass. 456 ; Collins v. Morgan (C. 
c. A.) 243 F. 495, 498. In excess of. Milwau
kee Western Fuel Co. v. Industrial Commis
sion of Wisconsin, 159 Wis. 635, 150 N. W. 
998, 999. 

W I T H O UT DAY. A term used to signify that 
an adjournment or continuance is indefinite 
or final, or that no subsequent time is fixed 
for another meeting, or for further proceed
ings. See Sine Die. 

W I TH O UT DELAY. Instantly ; at once. 
Rathbun v. Gloibe Indemnity Co., 107 Neb. 18, 
184 N. W. 900, 908, 24 A. L. R. 19'1. Also, 
within the time allowed hy law. See State 
v. Dolan (Mo. App.) 216 S. W. 334. 

W I T H O UT H E R  CONSENT. This phrase, as 
used in the law of rape, is equivalent to 
" against the will," and signifies the mani
festation of the utmost reluctance and great
est resistance on the woman's part; State v. 
Catron, 317 Mo. 894, 296 S. W. l41. 143. 
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WITHOUT I M PEACH MENT O F  WASTE. 
The effect of the insertion of this clause in a 
lease for life is to give the tenant the right 
to cut timber on the estate, without making 
himself thereby liable to an action for waste. 
When a tenant for life holds the land· with
out impeachment of waste, he is, of course, 
dispunishable for waste, whether wilful or 
otherwise. But still this right must not ibe 
wantonly abused so as to destroy the estate ; 
and he will be enjOined from committing 
malicious waste. Bac. Albr. Waste (N) ; 2 Eq. 
Cas. Abr. Waste (A, pI. 8). And see Derham 
V. Hovey, 195 Mich. 243, '161 N. W. 883, 884, 
21 A. L. R. 999. 

\VITNBSS 

Mo., V. Taylor · (Tex. eiv. App.) 293 S. W. 613, 
618 ; Binswanger v. Hewitt, 79 Misc. 425, 
140 N. Y. S. 143; 145. See, also (as to a deed), 
Robinson v. Boynton Coal Co., 58 Pa. Super. 
Ct. 176, 179. An indorser "without recourse" 
specially declines to assume any responsi'bil
ity for payment. Arthur v. Rosier, 217 Mo. 
App. 382, 200 S. W. 737, 738. He assumes no 
contractual liability by virtue of the indorse
ment itself, Kaill v. Bell, 88 Kan. 666, 129 P. 
1135, 1136, and becomes a mere assignor 'of 
the title to. the paper, Cameron v. Ham, 23 
Ohio App. 3;59, 155 N. E. 65,5, 656, but such an 
indorsement does not indicate that the in
dorsee takes with notice of defects, or that 
he does not take on credit of the other par
ties to the note, Rqbertson v. American Inv. 
00., 170 Ark. 413, 279 S. W. 1008, 100.0. 

W I T H O UT R ESERVE. A term applied to a 
sale by auction, indicating that no price is 
reserved. 

W I T H O U T  JUST I F I CAT I O N.  In a statute 
punishing any parent who willfully or with
out justification deserts a child under 1,6 
years of age in destitute or necessitous cir
cumstances, the term "without justification" 
is equivalent to "willfully." Ex parte Strong, 
95 Tex. Cr. R. 250, 252 S. W. 767, 769. W I T H O UT ST I NT. Without limit ; without 

W I T H O UT N OT I C E. As used of purchasers, any specified number. 

etc., equivalent to "in good faith." Hunt v. W I T H O UT T H E  STATE. This phrase, in a 
Gragg, 19 N. M. 450, 145 P. 13'6, 138. statute providing that in computing limita-

WI.T H O UT P R EJ U D I CE.  Where an offer or tions, the time during which the defendant 
shall . be without the state shall be excluded, 
has no relation to mere temporary albsence 
from domicile or residence in the state. Clegg 
V. Bishop, 105 Conn. 564, 136 A. 102, 104. 

admission is made "without prejudice," or a 
motion is denied or a suit dismissed "with
out prejudice," it is meant as a declaration 
that no rig,hts or privileges of the party con
cerned are to be considered as thereby waived 
or lost except in so far as may be expressly 
conceded or decided. See Genet v. Delaware 
& H. Canal Co., 170 N. Y. 278, 63 N. ID. 350 ; 
O'Keefe v. Irvington Real . Estate Co., 87 Md. 
196, 39 Atl. 428 ; Ray v. Adden, 50 N. H. 84, 
9 Am. Rep. 175 ; S eamster v. Blackstock, 
83 Va. 232, 2 S. E. 36, 5 Am. St. Rep. 26,2 ; 
Taylor v. Slater, 21 R.. 1. 104, 41 Atl. 1001 ; 
Kempton v. Burgess, 136 Mass. 192 ; Olson v. 
Coalfield School Dist. No. 16 of Divide Coun
ty, '54 N. D. 65,7, 210 N. W. 180, 181. See, also, 
In re Hand, 266 Pa. 277, 109 A. 692, 694 ; 
Hinton v. Bogart, 79 Misc. 418, 140 N. Y. S. 
111, 113. A dismissal "without prejudice" 
allows a new suit to lbe 'brought on the same 
cause of action. Freidenbloom v. McAfee 
(Tex:. Civ. App.) 167 S. W. 28 ; W. T. Raleigh 
Co. v. Barnes, 143 Miss. ·597, 109 So. 8, 9' ;  
Merrill v. Merrill, 95 N. J. Eq. 398, 123 A. 
613, 614 ;

' 
McIntyre v. Mdntyre, 205 Mich. 

496, 171 N. W. 3'9'3, 394. 

W I TH O U T  RECO U RSE. This phrase, used 
in making a qualified indorsement of a nego
tiable instrument, signifies that the indorser 
means to save himself from liability to sub
sequent holders, and is a notification that, if 
payment is refused -by the parties primarily 
liable, recourse cannot !be had to him. See 
Thompson v. First State Bank, 102 Ga. 696, 
29 S. E. 610 ; Elpler v. Funk, 8 Pa. 468 ;  
Youngberg v. Nelson, 5,1 Minn. 172, 53 N. W. 
629, 38 Am. St. Rep. 497 ; Bankhead v. Owen, 
60 Ala. 461 ; National City Bank of St. LouiS, 

W I T H O UT T H I S, T HAT. In pleading. 
Formal words used in pleadings by way of 
traverse, particularly by way of speoial trav
erse, (q. v.,) importing an express denial, of 
some matter of fact alleged in a previous 
pleading, including the declaration, plea, 
replication, etc. Steph. PI. 168, 169, 179, 180. 
The Latin term is absque hoc. Com. Dig. 
Pleader (G 1) ; 1 Ohitty, PI. 576, note a. 

W I T N ESS, v. To subscri:be one's name to a 
deed, will, or other document, for the pur
pose of attesting its authenticity, and prov
ing its execution, if required, by bearing wit
ness thereto. 

W I T  N ESS, n. In the primary sense of the 
word, a person who has knowledge of an 
event. As the most direct mode of acquiring 
knowledge of an event is by seeing it, "wit
ness" has acquired the sense of a person who 
is present at and observes a transaction. 
Sweet. See State v. Desforges; 47 La. Ann. 
l!167, 17 South. 811 ; In re Losee's Will, 13 
Misc. 29-8, 34 N. Y. Supp. 1120 ; BUss v. Shu
man, 47 Me. 248. 

A person whos'e declaration under oath (or 
affirmation) is received as evidence for any 
purpose, whether such declaration be made 
on oral examination or by deposition or affi
davit. Code Civ. Proc. Cal. § 1878. 

One who is called upon to 'be present at a 
transaction, as a wedding, or the making of 
a will, that he may thereafter, if n!'!'Cessary, 
testify to the transaction. 



WITNESS 

I n Conveyancing 

One who sees the execution of an instru
ment, and subscribes it, for the purpose of 
confirming its authenticity by his testimony. 

I n  General 

-Adverse witness. A witness whose mind dis
closes a bias hostile to the party examining 
him. Brown ; Greenough v. Eccles, 5 O. B. 
(N. S.) 801. 

-Attesting  witness. See Attestation. 

-Colm petent witness. See Competent;. 

-credible witn ess. See Credible. 

-Prosecuti n g  witness. See that title. 

-Su bsoribi n g  witness� See that title. 

-Swift witness. See that title. 
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WOOD. The tough, hard substance of all 
trees and shrubs. It include'S not only the 
hard fiber bundles of trees and shrubs in gen
eral, but also the tougher fibrous components 
of some herbaceous plants. It is a very 
broad term and includes not only material 
obtained from exogenous plants, ibut also like 
substances obtained from 'Palms, from bamboo 
(which is a giant grass), and from some ferns 
(which are herbaceous plants). Steinhardt 
& Bro. v. U. S., 9 Ct. Cust. App. 62, 63. 

WO O D-CO RN .  In old records. A certain 
quantity of oats or other grain, paid iby cuse.. 
to-mary tenants to the lord, for liberty to pick f 
up dead or broken wood. Cowell. 

WOOD-G ELD. In old English law. Money 
paid for the liberty of taking wood in a for
est. Cowell. 

Immunity from such payment. Spelman. 

-Witness to wi l l. One who has attested the WO O D  LEAVE. A license or right to cut 
will by subscribing his name thereto. In re down, remove, and use standing timber on a 
Johnson's Will, 175 Wis. 1, 183 N. 'V. 888, '889. given estate or tract of land. Osborne v. 

W I T N ESS I N G P ART, in a deed or other 
formal instrument, is that part which comes 
after the recitals, or, where there are no re
citals, after the parties. It usually com
mences with a reference to the agreement or 
intention to Ibe effectuated, then states or re
fers to the consideration, and concludes with 
the operative words and parcels, if any. 
'Vhere fl deed effectuates two distinct ob
jects, there are two witnessing parts. 1 Dav. 
Prec. Con",.. 63, et seq. ; Sweet. 

W I TT I N G LY means with knowledge and by 
design, excluding only cases which are the 
result of accident or forgetfulness, and in
cluding cases where one does an unlawful act 
through an erroneous belief of his right. Os
borne v. Warren, 44 Conn. 357. 

W I TWO RD. A legally allowed claim, more 
especially the right to vindicate ownership or 
possession 'by one"s affirmation . under oath. 
Vinogradoff, Engl. Soc. in 11th Cent. 9. 

WO LD.  Sax. In England. A down or 
champaign ground, hilly and void of wood. 
Cowell ; Blount. 

O'Reilly, 42 N. J. Eq. 467, 9 Atl. 209. 

WOOD-MOTE.  In forest law. The old name 
of the court of attachments ; otherwise call
ed the "Forty-Days Court." Cowell ; 3 Bl. 
Comm. 71. 

WOOD PLEA C O U RT. A court held twice 
in the year in the forest of Clun, in Shrop
'shire, for determining all matters of wood 
and agistments. Cowell. 

WOOD-STREET CO M PT ER. 
an old prison in London. 

The name of 

WOO DS. A forest ; land covered with a 
large and thick collection of natural forest 
trees. The old books say that a grant of 
"all his woods" (ornnes boscos suos) will pass 
the land, as well as the trees growing u'Pon 
it. Co. Litt. 4b. See Averitt v. Murrell, 49 
N. C. 323 ; Hall v. Cranford, 50 N. C. 3 ;  
Achenbach v. Johnston, 84 N. C. 26,4. 

WO O DS R I D E R. This term has been applied 
t'O an overseer of work in the woods for a pri
vate turpentine operator. Griffith v. Hulion, 
90 Fla. 582, 107 So. 354, 35,5. 

WOO DWARDS. Officers of the forest, whose 
WOLF'S H EAD. In old English law. This duty consists in looking after the wood and 
term was used as descriptive of the condition vert and venison, and preventing offenses re
of an outlaw. Such persons were said to lating to the same. Manw. 189. 
carry :a wolf's head, (caput l-upinum ;)  for 
if caught .alive they were to be brought t'O 
the king, and if they defended themselves 
they might be slain and their heads carried 
to the king, for they were no more to ,be ac
counted of than wolves. Termes de la Ley, 
·'Woolferthfod." 

W O M EN. All the females of the human spe
cies. All such females who 'have arrived at 
the age of puberty. Dig. 50, 16, 13. 

W O N G. Sax. In old records. . A field. Spel-

man ; Cowell 

WOO DWORI<. Objects made of wood and 
things produced by the carpenter -or joiner's 
art. Smith v. National Fire Ins. Co., 175 N. 
C. 314, 9'5 S. E. 562, 564. 

WOO DWORI{ER. A worker in wood, as a 
carpenter, joiner, or cabinetmak�r. Smith v. 
National Fire Ins. 00., 175 N. O. 314, 95 S. E. 

562, �4. 

WOOL...;SACI{. The seat of the lord chancel
lor or England in the house of lords, being a 
large square bag of wool, without back or · 
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arms, covered with red cloth. 
Brande. 

Webster ; 

WO RDS. As used in law, this term generaJly 
signifies the technical terms and phrases ap
propriate to particular instruments, or aptly 
fitted to the expression of a particular inten
tion in legal instruments. See the subtitles 
following. 

WORDS OF ART. The vocabulary or termi
nology of a particular art or science, and es
pecially those expressions which are idiomatic 
or peculiar to it. See Cargill v. Thompson, 57 
Minn. 534, 59 N. W. 638. 

WORDS O F  L I M I TAT I ON.  See Limitation. 

WORDS O F  PROCREAT I O N .  To create an 
estate tail by deed, it is necessary that wnrds 
of procreation should be used in order to con
fine the estate to the descendants of the first 
grantee, as in the usual form of limitation,
"to A. and the heirs of his body." Sweet. 

WORDS OF PU RCHASE. See Pur,chase. 

WO R I{. Any form of physical or mental ex
ertinns, or both combined, for the attainment 
of some object other than recreation or 
amusement. Republic Tool & Mfg. Co. v. 
Lenarz, 17 Ohio App. 500, 501, 502. 

WORK A N D  LAB O R. The name of one of 

WORKS 
WO RI{MAN. One who labors ; one employed 
to do business for another ; one engaged in 
some form of manual labor, whether skilled 
or unskilled. Harris v. City of Baltimnre, 151 
Md. 11, 133 A. 888, 889 ; Europe v. Addison 
Amusements, 231 N. Y. 105" 131 N. E. 750. 

A "workman," in the broad sense, is one 
who works in any department of physical or 
mental labor, but in common speech is one 
who is employed in manual labor, such as an 
artificer, mechanic, or artisan ; while an "em
ploye" in a broad sense is one who receives 
salary, wages, or other compensation from 
another, but the term is usually applied to 
derks, labor�rs, etc., and not to the higher 
officers of a corporatinn. Bowne v. S. W. 
Bowne Co., 221 N. Y. 28, 116 N. E. 364, 365. 

U nder Work,m e'n's Compensation Acts 

The term "workman" in the Workmen's 
Compensation Act means, as the act states, 
one who engages to furnish services subject 
to the control of an employer, and the rela
tinn necessary to constitute one an employer 
and another a: workman under the act is the 
relation of master and servant originating in 
a contract for personal services, subjed to 
complete control of the details of the work 
and the mode of its performance. Landberg 
v. State Industrial A�cid�mt Cnmmission, 107 
Or. 498, 215 P. 594, 5096. 

the common counts in actions of assumpsit, WORKMEN'S COM P ENSAT I O N  ACTS. 
being for work and la:bor done and materials Laws passed in most of the states of the Un
furnished by the plaintiff for the defendant. ion which provide for fixed awards to em

WO R'K-B EAST, or WO RK-H O RSE. These 
terms mean an animal of the horse kind, 
which can be rendered fit for service, as well 
as one of maturer age and in actual use. 
Winfrey v. Zimmerman, 8 Bush (Ky.) 587. 

WORK FLOATS. "Work fioats," used to re
cover sunken logs, are rafts made of logs with 
boards nailed across on which men stand to 
work. Ledoux v. Joncas, 163 Minn. 49'8, 204 
N. W. 635. 636. 

ployees or their dependents in case of indus
trial accidents and dispense with proof of 
negligence and legal actions. Some of the 
acts go beyond the simple determination of 
the right to compensation, and provide insur
ance systems, either under state supervision 
or otherwise. 

Under the acts, methods are usually pre
scribed for the expression by employers and 
workmen of their preference as to the ac- · 
ceptance or rejection of the compensation sys
tem. This ranges from each workman filing 

WO R K-H O USE. A place where convicts (or a written rejection to a presumed acceptance 
paupers) are confined and kept at labor. in the absence of formal rejection. 
WORK I N G DAYS. 

I n  Mariti me Law 

Running or calendar days on which law 
permits work to be done, excluding Sundays 
and legal holidays. Sherwood v. American 
Sugar Refining Co. (0. C. A.) 8 F.(2d) 586, 588 ; 
The Olaf (D. C.) 248 F. 807, 809. 

U nder Construction Contracts 

The term "working days" may exclude not 
only Sundays and holidays, but also days 
upon Which no work can be done because of 
weather conditions. Christopher & Simpson 
Architectural Iron & Foundry Co. v. E. A. 
Steininger Const. Co., 200 Mo. App. 33, 205 S. 
W. 278, 283 ; F. J. Mumm Contracting 010. v. 
Village of Kenmore, 104 Misc. 268, 171 N. Y. 
S. 673. 

Under the elective system in most of the 
states, it is made an inducement, that where 
employers refuse to come within the provi
sions of the compensation law, the customary 
defenses to actions for injuries shall not be 
allowed them. 

WORKS. Sometimes, a mill, factory, or oth
er establishment for performing industrial 
labor of any sort (South St. Joseph Land Co. 
v. Pitt, 114 Mo. 135, 21 S. w. 449) ; also, a 
building, structure, or erection of any kind 
upon land, as in the civil-law phrase "new 
works." 

N ew Works 

A term of the civil law comprehending 
every sort of edifice or other structure which 
is newly commenced on a given estate or lot. 
Its importance lies chiefiy in the fact that a 
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remedy is given ("denunciation of new N. J. Eq. 570, 89 A. 524, 525, and one who 
works") to an adjacent proprietor whose prop- does this habitually is guilty of keeping a dis
erty would be injured or subjected to a more orderly house. State v. Rosenberg (N. J. 
onerous servitude if such a work were al- Sup.) 115 A. 203. The words also include, in 
lowed to proceed to completion. Delaware, under Rev. Code 1915, § 4784, the 

playing of football on Sunday, knowing that 
Publio Works tickets of admission were being offered for 

Works, whether of construction or adapta- sale and sold to the public, Walsh v. State 
tioil, undertaken and carried out by the na- (Del. Super.) 136 A. 160, 163, and, in Penn
tional, state, or municipal authorities, and de- sylvania, professional baseball, Common
signed to sub serve some .purpose of public wealth v. American Baseball Club of Phila
necessity, use, or convenience ; such as public delphia, 200 Pa. 136, 138 A. 497, 499, 53 A. L. 
buildings, roads, aqueducts, parks, etc. See R. 1027. But in the latter state it has been 
Ellis v. Oommon Council, 123 Mich. 567, 82 N. thought, at least by the lower courts, that 
W. 244 ; Winters v. Duluth, 82 Minn. 127, 84 notwithstanding Act April 22, 1794 (3 Smith's 
N. W. 788 ; Clough v. City of Colorado Laws, p. 177), § 1 (18 PS ,§ 199'1) one may law
Springs, 70 Colo. 87, 197 P. 896 ; Johnston v. fully purchase a cigar on Sunday. Common
City of Hartford, 96 Conn. 142, 113 A. 273, wealth v. Hoover, 25 Pa. Super. Ct. 133, 134 . . 

274 ; American Tobacco 00: v. Missouri Pac. 
Ry. Co. , 247 Mo. 374, 157 S. W. 502, 552 ;  Chat- WORSH I P. The act of offer�ng honor and 

tanooga & Tennessee River Power Co. v. U. S. adoration to the Divine Being. Religious ex

(C. C. A.) 209 F. 28, 29. All fixed works con- .. ercises participated in by a number of per

structed for public use. State v. A. H. Read sons assembled for that purpose, the disturb

Co., 33 Wyo. 387, 240 P. 208, 211. The term ance of which is a statutory offense in many 

. usually relates to the construction of public states. See Hamsher v. Hamsher, 132 Ill. 

improvements and not to their maintenance 273, 22 N . . E. 1123, 8 L. R. A. 556 ; State v. 

or operation. State v. ' Peters, 112 Ohio St. District Board, 76 Wis. 177, 44 N. W. 967, 7 
249, 147 N. E. 81, 83. It is not so uncertain as L. R. A. 330, 20 Am. St. Rep. 41 ; State v .. 

to invalidate a statute providing that in the Buswell, 40 Neb. 158, 58 N. W. 728, 24 L. R. 
employment of mechanics and laborers in the A. 68 ; State v. Norris, 59 N. H. 536 ;  "Wood

construction of public works, preference shall all v. State, 4 Ga. App. 783, 62 S. E. 485. 

be given to citizens. Lee v. City of Lynn, 223 
I n  Engl ish Law 

Mass. 109, 111 N. E. 700, 701. 
A title of honor or dignity used in address-

WORI(SH O P. Under the Workmen's Com- es to certain magistrates and other persons 
pensation Act (Rem. Code Wash. 1915, §§ of rank or office. Co. 2d Inst. 666 ; Bacon, 
6604-2, 6604-3), Rem. Rev. Stat. §§ 7674, Abr. Misnomer (A 2). 
7675, a room or place wherein power-driven 
machinery is employed and manual labor is 
exercised . by way of trade for gain or other
wise. Remsnider v. Union Savings & Trust 
Co., 89 Wash. 87, 15:4 P. 135, 136, Ann. Cas. 
1917D, 40. 

W O RLD. This term sometimes denotes all 
persons whatsoever who may have, claim, or 
acquire an interest in the subject-matter ; as 
in saying that ,a judgment in rem binds "all 
the world." 

WO R L D LY. Of or pertaining to the world 
or the present state of existence ; temporal ; 
earthly ; devoted to, interested in, or connect
ed with this present life, and its cares; ad
vantages, or pleasures, to the exclusion of 
those of a future life. Anderson v. Gibson, 
116 Ohio St. 684, 157 N. E. 377, 379, 54 A. I.h 
R. 92. Concerned with enjoyment of this 
present existence ; secular ; not religious, 
spiritual, or holy. Commonwealth v. Ameri
can Baseball Olub of Philadelphia, 290 Pa. 
136, 138 A. 497, 499, 53 A. L. R . . I027. 

WORLDLY EM PLOYMENT O R  BUS I N ESS, 
which, on Sunday, is prohibited by statutes 
in some states, includes the operation of a 
motion picture show under the New Jersey 
Vice and Immorality Act, § 1 ·  (4 Compo St. 
1910,. 'po 5712), Rosenberg v. Arrowsmith, 82 

Publ ic  Worshi p  

This ' term may mean the worship of God, 
conducted and observed under public author
ity ; or it . may mean worship in an open or 
public place, without privacy or concealment ; 
or it may mean the performance of religious 
exercises, under a provision for an equal 
right in the whole public to participate in its 
benefits ; or it may be used 1n contradistinc
tion t9 worship in the family or the closet. 
In this country, what is called ''public wor
ship" is commonly conducted by voluntary so
cieties, constituted according to their own no
tions of ecclesiastical authority and ritual 
propriety, opening their places of worship, 
and admitting to their religious services such 
persons, and upon such terms, and subject to 
such regulations, as they may choose to des
ignate and establish. A church absolutely 
belonging to the public, and in ·which all per
sons without restriction have equal rights, 
such as the public enJoy in highways or pub
lic landings, is certainly a very rare institu
tion. ,Attorney General v. Merrimack Mig. 
Co., 14 Gray (Mass.) 586. 

WORSTED. Primarily and popularly, a y;arn 
,or fabric made wholly of wool. Federal 
Trade Commission V. Winsted Hosiery 00., 
258 U. S. 483, 42 S. Ct. 384, 385, 66 L. Ed. 729. 
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WO RT. 'Mash ; wash ; specifically, the mash 
after the malt, or other active ingredient, ha's 
been added, either before or during fermenta� 
tion. Pack v. State, 116 Or. 416, 241 P. 390, 
392. 

"Mash" means crushed malt, meal, rye, wheat, 
or corn, etc., steeped and stirred in hot water to 
form "wort," a liquid in incipient fermentation, and 
"wash," a fermented wort ready for distillation, or 
from which the spirit is distilled. Neal v. State, 
154 Ark. 324, 242 S. W. 578, 579. 

WRECK 

Under other statutes, a "wound" does not 
necessarily import a breaking of the skin, but 
includes injuries of every kind which affect 
the body, whether they are cuts, lacerations, 
fractures, or bruises, State v. Hammerli 
(Kan. Sup.) 58 P. 559 ; Gatlin v. State, 18 
Ga. App. 9, 89 S. E. 345. Also, any lesion of 
the body, Robinson v. Masonic Protective 
Ass'n, 87 vt. 138, 88 A., 531, 47 L. R. A. (N. S.) 
924, a "lesion" being a hurt, loss, or injury, 
People v. Durrand, 307 Ill. 611, 139 N. E. 78, 
83. 

WORT or WORTH.  A curtilage or country /' 
farm. "In legal medicine, the term 'wound' is used in a 

much more comprehensive sense than in surgery. 
In the latter, it means strictly a solution of con
tinuity ; in the former, injuries of every descrip
tion that affect either the hard or the soft parts ; 
and accordingly under it are comprehended bruis
es, contusions, fractures, luxations," etc. 2 Beck. 
Med. Jur. 106. 

WORTH. The quality of a thing which gives 
it value. McLane v. Pittsburg Rys. 00., 230 
Pa. 29, 79 A. 237, 238. Although "worth" in 
some connections may mean more than pe
cuniary value, in law it means that sum of 
valuable qualities which renders a thing val
ua,ble and usefl;ll expressed in the current me
dium of the country ; value. Duke v. City of 
Anniston, 5 Ala. App. 348, 60 So. 447. 

WORT H I EST O F B LO O D. In the English 
law of descent. A term applied to males, ex
pressive of the preference given to them over 
females. See 2 Bl. Comm. 234-240. See 'Some 
singular reasons given for this in Plowd. 305., 

WOU N D I NG.  An aggravated species of as
sault and battery, conSisting in one person 
giving another some dangerous hurt. 3 Bl. 
Comm. 121. 

Wreccum m aris sign ificat ilia bon a  qum nau
fragio ad terram pel luntur. A wreck of the 
sea signifies those goods which are driven to 
shore from a shipwreck. 

WRECI<, v. To destroy, disable, or seriously 
WORTH I NG O F  LAND. A certain quantity damage. Aurnhammer v. Brotherhood Ace. 
of land so called in the manor of Kingsland, Co., 250 Mass. 563, 146 N. E. 47, 48. 
in Hereford. The tenants are called "worth-
ies." Wharton. 

WORTH LESS. A word of relative, not abso
lute, signification, Colburn v. United States 
(C. C. A.) 223 F. 590, 593, practically synony
mous with "valueless," Oentral of Georgia 
Ry. Co. v. Oooper, 14 Ga. App. 738, 82 S. E. 
310, 311. 

WO U LD. A word sometimes . expre'Ssing 
what might be expected. Taylor v. Metro
politan St. Ry. Co., 256 Mo. 191, 165 S. W. 
327, 331. Often interchangeable with the 
word �'should," Barnett v. Savannah Electric 
Co., 15 Ga. App. 270, 82 S. E. 910, 911, but 
not with "could," Gehrig v. Chicago, & A. R. 
Co., 201 Ill. App. 287, 293. 

W O U ND. In medical usage, a solution of 
the natural continuity of any of the tis
sues of the body, Taylor, Med. Jurispr., in
cluding bruises, fractures, and the like, Rob
inson v. Masonic Protective Ass'n, 87 Vt. 138, 
88 A. 531, 47 L. R. A. (N. S.) 924. 

In criminal cases, especially under statutes 
(slich as 9 Geo. IV. c. 21, § 12) , an injury to 
the person by which the skin is broken. State 
v. Henggeler, 312 Mo. 15, 278 S. W. 743, 746 ; 
State v. Leonard, 22 Mo. 451 ; Moriarty v. 
Brooks, 6 Car. & P. 684 ; State v. Foster, 156 
La. 891, 10.1 So. 255, 257. It must include a 
complete parting or solution of the external 
or internal skin. State v. Ooontz, 94 W. Va. 
59, 117 S. E. 701, 703. 
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WRECK, n. 
At Co m m o n  Law 

Such goods as after a ,shipwreck are cast 
upon the land 'by the sea, and, as lying with
in the territory of some county, -do not be
long to the jurisdiction of the admiralty, but 
to the common law. 2 Inst. 167 ; 1 Bl. Comm. 
290. 

Goods found at low water, between high and low 
water mark, and goods between the same limits 
partly resting on the ground, but still moved by the 
water, are wreck. 3 Hagg. Adm. 257, 294. 

Goods cast ashore from a wrecked vessel, 
where no living creature has escaped from 
the wreck alive ; and which are forfeited to 
the crown, or to persons having the fran
c,hise of wreck. Cowell. But if claimed by 
the true owner within a year and a day the 
goods, or their proceeds, niust be restored to 
him, by virtue of stat. Wefltm. I., 3 Edw. I. 
c. 4. 

I n American Law 

Goods cast ashore by the sea, and not 
claimed by the owner within a year, or other 
specified period ; which, in such ' case, become 
the property of the state. 2 Kent, Comm. 
322. See, also, Proctor v. Adams, 113 Mas's. 
376, 18 Ani. Rep. 500 ; Barker. v. Bates, 13 
Pick. (Mass.) 255, 23 Am. Dec. 678. The term 
applies to property cast upon land 'by the sea ; 
Baker v. Hoag, 7 N. Y. 5'55, 59 Am. Dec. 431 ; 
to jetsam, flotsam, and ligan ; Murphy v. 
Dunham (D. C.) 38 F. 503. 
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I n  M aritime Law 

A ship becomes a wreck when, in conse
quence of injuries received, she is rendered 
absolutely unnavigable, or unable to pursue 
her voyage, without repairs exceeding the 
half of her value. Wood v. Insurance 00. , 6 
Mass. 479, 4 Am. Dec. 163 ; GolIard v. Eddy, 
17 Mo. 355 ; Baker v. Hoag, 7 N. y� 558, 59 
Am. Dec. 431 ; Peele v. Insurance Co., 19' Fed. 
Oas. 104 ; Lacaze v. State, 1 .Add. (Pa.) 99. 
A "wrecked vessel," however, in common 
phraseology, includes a sunken vessel. See 
Gilchrist v. Godman (D. C.) 79 F. 970 ; Act 
March 3, 1899, § 15 (33 USOA § 409) ; The R. 
J. Moran (0. O. A.) 299 F. 500 ; Thames 
Towboat Co. v. Fields (D. O.) 287 F. 155. 

Wreck Com m issioners 

Persons appointed by the E'nglish lord chan
cellor under the merchant shipping act, 1876, 
(section 29,) to hold investigatiQns at the re
quest of the board of trade into losses, aban
donments, damages, and casualties of or to 
ships on or near the coast of the United King
dom, whereby loss of life is caused. Sweet. 

WRECI< F REE. Exempt from the forfeiture 
of shipwrecked goods and vessels to the king. 
Cowell. 

W REST L I NG.  Engaging in a contest, usual
ly between two persons, who seek to throw 
each other to the ground or floor, commonly 
in such a manner that one contestant's shoul
ders are held against the ground or floor. 
Jacobs v. Loyal Protective Ins. Co., 97 Vt. 
516, 124 A. 848, 852. 

W R I N K LE. A stria ; furrow ; channel ; hol
low ; depression ; rut ; cup ; pocket ; dim
ple. Maxim Mfg. Co. v. Imperial Mach. 00. 
(C. C. A.) 286 F. 79, 83. 

W R I ST --D ROP. A form of paralysis of the 
hand and wrist resulting from an affection 
of the nerve which supplies the muscles of 
the forearm, wrist, and hand. Freeman v. 
Ohicago, M. & St. P. Ry. '00., 52 Mont. 1, 154 
P. 912, 913. 

W R I T. A precept in writing, couched in the 
form of a letter, running in the name 0'f the 
king, president, or state, issuing fr0'm a court 
of justice, and sealed with its seal, addressed 
to a sheriff or other officer of the law, 0'r di
rectly to the person whose acti0'n the court 
desires to command, either as the commence
ment of a �uit or other proceeding. or as inci
dental to its progress, and requiring the per
formance of a specified act, or giving author
ity and commission Jo have it done. 

Process. Love v. National Liberty Ins. Co., 
157 Ga. 259, 121 S. E. 648, 649. 

For the ' names and description of various 
particular writs, see the titles ,below. 
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In Old Engl ish Law 

An instrument in the for:tp of a letter ; a 
letter or letters of attorney. This is a very 
ancient sense of the word. 

In the old books, "writ" is used as equiva
lent to "action ;" hence writs are sometimes 
divided into real, personal, and miXed. 

I n Scotch Law 

A writing ; an instrument in writing, as a 
deed, bond, c0'ntract, etc. 2 Forb. Inst. pt. 2, 
pp. 175-179. 

I n  General 

-Alias writ. A sec0'nd writ issued in the 
same cause, where a former writ of the same 
kind has been issued without effect. 

-Close writ. In English law, a name given 
to certain letters 0'f the sovereign, sealed 
with his great seal and directed to particular 
persons and for particular purposes, which, 
not being proper for public inspection, were 
closed up and sealed on the outside ; also, a .  
writ directed to the sheriff instead of to the 
10'rd. 2 Bl. Oomm. 346, 3 Reeve, Eng. Law, 
45. 
-Concurrent writs. Duplicate originals, or 
several writs running at the same time f0'r 
the same purpose, for service on or arrest of 
a person, when it is not known where he is 
to be found ; _ or for service on several per
sons, as when there are several defendants 
to an acti0'n. Mozley & Whitley. 

-J Udicial w rits. In English practice. The 
capias and all 'other writs subsequent to the 
original writ not issuing out of chancery, but 
from the court to which the original was re
turnahle. Being grounded 0'n what had 
passed in that court in consequence of the 
sheriff's return, they were called judicia.l 
writs, in contradistinction to the writs issued 
out of chancery, which were called original 
writs. 3 Bl. Comm. 282,_ Such writs as is
sue under the private seal of the courts, and 
not under the great seal of England, and are 
tested or witnessed, not in the king's name, 
but in the name of the chief judge of the 
court out of which they issue. The word 
"judicial" is used in contradistinction to 
"original ;" original writs being such as is
sue out of chancery under the great seal, and 
are witnessed in the king's name. See 3 Bl. 
Comm. 282. Pullman's Palace-Oar Co. v. 
Washburn (0. C.) 66 F. 792. 

-J unior Writ. One which is issued, Qr comes 
to the officer's hands, at a later time than a 
similar writ, at the suit of another party, or 
on a different claim, against the same defend
ant. 

-Ori,g inal writ. In English practice. An 
original writ was the process formerly in use 
fOr the commencement of personal actiQns. 
It was a mandatory letter from the king, is
suing out of chancery, sealed with the great 
seal, and directed to the sheritf of the county 

BL.LAw DICT.(3D Em.) 
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wherein the injury was committed, or was 
supposed to have been committed, requiring 
him to command the wrong-doer or accused 
party either to do justice to the plaintiff or 
else to appear in court and answer the ac
cusation against him. This writ is now dis
used, the writ of summons being the process 
prescribed by the uniformity of process act 
for commencing personal actions ; and un
der the judicature act, 1873, all suits, even 
in the court of chancery, are to be commenc
ed by such writs of summons. Brown. 

-Patent writ. In old practice, an open writ ; 
one not closed or sealed up. 

-Pere m ptory w rit. An original writ, called 
from the words of the writ a "si te tecerit 
SeC'llt'u,m," and which directed the sheriff to 
cause the defendant to appear in court with
out any option given him, provided the plain
tiff gave the sheriff security effectually to 
prosecute his claim. The writ was very oc
casionally in use, and only where nothing 
was specifically demanded, but only a satis
faction in general ; as in the case of writs of 
trespass on the case, wherein no debt or oth
er specific thing was sued for, but only dam
ages to be assessed by a jury. Brown. 

-Prerogative w rits. Those issued by the ex
ercise of the extraordinary power of the 
crown (the court, in modern practice) on 
proper cause shown ; namely,' the writs of 
procedendo, mandamus, prohibition, quo 
warranto, habeas corpus, and oertiorari. 

W R I T  D E  BO N O  ET MALO. See De Bono 
et Malo ; Assize. 

W R I T  D E  EJ ECT I ON E  F I R MfE. See Ejec
tione Firm::e. 

W R I T  D E  HfERET I CO COMBUR EN DO. 
See De H::eretico Comburendo. 

WR I T  D E  H O M I N E  REPLEG I AN DO. See 
De Homine Replegiando. 

WR I T  D E  0 0 1 0  ET AT I A. See De Odio et 
Atia. 

W R I T  D E  RAT I ONA B I L I  PA RT E BONO· 
R U M .  See De Rationabili Parte Bonorum. 

WR I T  O F  AD QUOD DAM N U M. See Ad 
Quod Damnum. 

WR I T  OF ASS I STAN C E. The ' name of a 
writ which issues from the court of chan
cery, in aid of the execution of a judgment at 
law, to put the complainant into possession 
of lands adjudged to him, when the sheriff 
cannot execute the judgment. See Emerick 
v. Miller (Ind. App.) 62 N. E. 285 ; Hager
man v. Heltzel, 21 Wash. 444, 58 P. 580 ; 
O'Connor v. Schaeffel (City Ct. N. Y.) 11 N. 
Y. S. 737 ; Knight v. Houghtalling, 94 N. C. 
410 ; Clarke v. Aldridge, 162 N. C. 326, 78 S. 
E. 216, 217 ; McDonnell v. Hartnett, 323 lli. 

WltIT OF CONSPIR.A.OY 

87, 153 N. E. 666 ;< Marblehead Land Co. v. 
Los Angeles County (D. C.) 276 F. 305. 

A form of process issued by an equ its 
court to transfer the possession of lands, ti
tle or possession to which it has previously 
adjudicated, as a means of enforcing its de
cree. Southern State Bank v. Leverette, 187 
N. C. 743, 123 S. E. 68, 69 ; Rooker v. Fidel
ity Trust Co., 196 Ind. 373, 145 N. E. 493, 49'5. 

Its office is to give effect to chancery de
crees, where the rights of the parties are fix
ed thereby. Ramsdell v. Maxwell, 32 Mich. 
285. It is founded on the general principle 
that a court of equity will, when it can do so 
justly, carry its own decrees into full exe
cution without relying 011 the co�operation of 
any other tribunal ; Beatty v. De Forest, 27 
N. J. E.q. 482 ; and grows out of the princi
ple that the jurisdiction to enforce is coex
tensive with the jurisdiction to hear and de
termine rights ; Beck v. Kirk, 69 Mont. 592, 
223 P. 499, 500 ; Fox v. Stubenrauch, 2 Cal. 
App. 88, 83 P. 82. 

A "writ of assistance" is equivalent to the writ of 
habere facias possessionem at law, and issues as 
of course without notice, so far as the parties to 
the record are concerned, when necessary to exe
cute a decree. Gardner v. Duncan, 104 Miss. 477, 
61 So. 545, 546. 

While the office of both a writ of assistance and 
a writ of possession is to put the party entitled 
thereto into the possession of property, the former 
issues from equity and the latter from law. South
ern State Bank v. Leverette, 187 N. C. 743, 123 S. E. 
68, 70. 

An ancient writ issuing out of the ex
chequer. Moz. & W. A writ issuing from 
the court of exchequer to the sheriff com
manding him to be in aid of the king's ten
ants by knight's service, or the king's collec
tors, debtors, or accountants, to enforce pay
ment of their own dues, in order to enable 
them to pay their own dues to the king. 1 
l\1adox. Rist. Exch. 675. 

WRI T O F  ASSO C I AT I ON.  In English prac
tice. A writ whereby certain persons (usu
ally the clerk of assize and his subordinate 
officers) are directed to associate themselves 
with the justices and serjeants ; and they 
are required to admit the said persons into 
their society in order to take the assizes. 3 
Bl. Comma 59. 

W R I T  OF ATTAC H M EN T. A writ employ
ed to enforce obedience to an order or judg
ment of the court. It may take the form of 
commanding the sheriff to attach the diso
bedient party and to have him before the 
court to answer his contempt. Smith, Act. 
176. 

In its generic sense, any mesne civil process 
in the nature of a writ on which property 
may be attached, including trustee process. 
Smith v. Smith, 120 Me. 379, 115 A. 87, 88. 

W R I T  O F  CO NSP I RACY. A writ which an
ciently lay against persons who had con-



WRIT or COVENAN'!' 

spired to injure the plaintiff, under the same 
circumswnces which would now give him an 
action on the case. It did not lie at common 
law, in any case, except when the conspiracy 
was to indict the party either of treason or 
felony ; all the other cases of conspiracy in 
the books were but actions on the case. 
Hutchins v. Hutchins, 7 Hill (N. Y.) 104. 

W R I T  O F  C OV ENANT. A writ which lies 
where a party claims damages for breach of 
covenant ; i. e., of a promise under seal. 

W R I T  O F  D E BT. A writ which lies where 
the party claims the recovery of a debt ; i. e., 
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writ is in the per and 'Oui, because it alleges 
that the defendant (the second alienee) ob
tained possession through the first alienee, 
to whom the original disseisor had aliened it. 
If more than two alienations (or descents) 
have taken place, the writ is in the post, be
cause it simply alleges that the defendant 
acquired possession after the original dis
SeISIn. Co. Litt. 238b ; 3 Bl. Oomm. 180. 
The writ of entry was abolished, with other 
real actions, in England, by St. 3 & 4 Wm. 
IV. c. 27, § 36, but is still in use in a few of 
the states of the Union. Sweet. See, also, 
Entry, 'Writ of. 

a liquidated or certain sum of money alleged 
W R I T  O F  ERROR. 

to be due to him. A writ issued from a 
court of appellate jurisdiction, directed to 
the judge or judges of a court of record, re
quiring them to remit to the appellate cO'urt 
the record . of an action before them, in which 
a final judgment has 'been entered, in order 
that examination may be 1nade of certain er
rors alleged to have been committed, and 
that the judgment may be reversed, correct
ed, or affirmed, as the case may require. 
Siegelschiffer v. Penn Mut. Life Ins. Co. (C. 
C. A.) 248 F. 226, 228 ; Ward v. Williams, 
270 Ill. 547, 110 N. K 821, 823 ; Board O'f 
County Com'rs of Harford Gounty v. Jay, 
122 Md. 324, 89 A. 715, 71'7. It is of common
law origin and was used to review alleged er� 
ro1's of law, Buessel v. U. S. (C. o. A.) 258 F. 
811, 814, arising O'n the face of the proceed� 
ings, Curless v. Watson, 180 Ind. 86, 102 N. 
E.  497, 499, or apparent on the judgment rec� 
ord, Lippitt v. Bidwell, 87 Conn. 608, 89 A. 
347, 349. See, generally, 1 Vern. 169 ; 1 
Salk. 322 ; 2 Saund. 46, 101 ; 3 Bl. Comm. 
405. While an appeal operates as a super
sedeas, and is in effect a continuation of the 
original suit, a writ of error is a new suit' or 
proceeding. Thompson v. Davis, 297 Ill. 11, 
130 N. E. 455, 457 ; Reed v. State, 94 Fla. 32, 
113 So. 630, �35 ; Boston ' & M. R. R. v. State, 
77 N. H. 437, 903 A. 306. When the writ, be
ing directed to the judges of a court of rec
ord in which final judgment has been given, 
commands those judges themselves to exam
ine the record, it is called a "writ of error 
cor((;l1'b nobi8" or 'Vobi8. See those titles, in
fra. 

This is debt Vn the debet, which is the principal 
and only common form. There is another species 
mentioned in the books, called the debt in the det

inet, 
'which lies for the specific recovery of gOOd8 

under a contract to deliver them. 1 Chitty, PI. 101. 

W R I T  O F  DECE I T. The name of a writ 
which lies where one man has done anything 
in the name of another, by which the latter 
is damnified and deceived. Fitzh. Nat. Brev . .  
95, E. 

W R I T  OF D EL I V ERY. A writ of execution 
employed to enforce a judgment for the de
livery of chattels. It commands the sheriff 
to cause the chattels mentioned in the writ 
to be returned to the person who has obtain
ed the judgment ; and, if the chattels can
not be found, to distrain the person against 
whom the judgment was given until he re
turns them. Smith, Act. 175 ; Sweet. 

W R I T  O F  D ET I N U E. A writ which lies 
where a party claims the specific recovery of 
goods and chattels, or deeds and writings, de
tained from him. This is seldom used ; tro
ver is the more frequent remedy, in cases 
where it may be brought. 

WR I T  OF DOWER. This is either a writ of 
dower unde nihil habet, which lies for a wid
ow, commanding the tenant to assign her 
dower, no part of which has yet been set off 
to her ; or a writ of right Of dower, whereby 
she seeks to recover the remainder of the 
dower to which she is entitled, part having 
been already received from the tenant. This 
latter writ is seldom used. 

W R I T  O F  EJ ECTM ENT. The writ in an ac
tion of ejectment, for the recovery of lands. 
See Ejectment. 

, W R I T  O F  ENTRY. A real action to recover 
the possession of land wh�re the tenant (or 
owner) has been disseised or otherwise 
wrongfully dispossessed. If the disseisor 
has aliened the land, or if it has descended 
to Ids. heir, the writ of entry is said to be in 
the per, because it alleges that the defend
ant (the alienee or heir) obtained possession 
t-nro'UghJ the original disseisor. If t��o alien" 
ati.ons . (or 'descents) h,ave taken place, the 

The office of an ordinary "writ of error" at com
mon law was to remove the record to a superior 
court for the review of errors of law appearing on 
the face thereof, while the principal office of a 
"writ of error coram nobis" was to enable the 
court rendering a judgment to reconsider it, and 
grant relief from errors of fact not appearing on 
the face of the record, where the latter was still 
before such court. People v. Reid, 195 Cal. 249, 232 
P. 457, 459, 36 A. L. R. 1435. 

A commission by which the judges of one 
court are authorized to examine a record up
on which a judgment was given in another 
court, and, on such examination, to affirm or 
reverse the same, according to law. Coheils 
v. Virginiaji ,6 Wheat; 409, 5 L. Ed. 251. : � 
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As used in Circuit Court of Appeals .Act § 
5, the proceedings by which a cause, in which 
there has been a final judgment, is removed 
from a court below t9 an appellate court for 
review, reversal, or affirmance. In re Stearns 
& White Co. (C. C. A.) 295 F. 833, 836. 

W R I T  O F  E R RO R CO RAM N O B IS. A com
mon-law writ, the purpose of which is to cor
rect a judgment in the same court in which 
it was rendered, on the ground of errOr of 
fact, Washington v. State, 92 Fla. 740, 110 
So. 2,59, 262, for which the statute provides 
no other remedy, which fact did not appear 
of record, Ernst v. State, 181 Wis. 155, 193 
N. W. 978, or was unknown to the cour:t when 
judgment was pronounced, and which, if 
known, would have prevented the judgment, 
and which was unknown, and could not have 
been known to the party by the exercise of 
reasonable diligence in time to have been oth
erwise presented to the court, unless he was 
prevented from so presenting them by duress, 
fear, or other sufficient cause ; Nickels v. 
State, 86 Fla. 208, 98 So. 502, 504 ; State ex 
reI. Mitchell, Co. A.tty., v. Swindall, 33 Ok] , 

Cr. 210, 241 P. 456, 458 ; as where judgment 
is rendered against a party after his death, 
or an infant not properly represented by 
guardian, or a ;feme covert where common
law disability still ex�sts, or where some de
fect exists in the process or the execution 
thereof ; Schneider v. Schneider (Mo. App.) 
273 S. W. 1081, 1083 ; 1 Saund. 101 ; Steph. 
PI. *119 ; Day v. Hamburgh, 1 Browne, Pa. 
75. At common law in England, it issued 
from the Court of King's Bench to a judg
ment of that court. Its principal aim is to 
afford the court iIt which an action was tried 
an opportunity to correct its own record with 
reference to a vital fact not known when the 
judgment was rendered. Lamb v. State, 91 
Fla. 396, 107 So. 535, 537, 538 ; Rhodes v. 
State, 199 Ind. 183, 156 N. E. 389, 392. It is 
also said that at common law it lay to correct 
purely ministerial errors of the officers of 

- the court. Cramer v. Illinois Commercial 
Men's Ass'n, 260 Ill. 516, 103 N. E. 459, 461. 

WRIT OF PBOCLA.MATION 

to the course of the common law:. Archb. Pr. 
1427. 

WRIT ' O F FO RMEDON. A writ whiCh lies 
for the recovery of an estate by a person 
claiming as issue in tail, or by the remain
der-man or reversioner after the termination 
of the entail. See Formedon. 

WR I T  O F  I NQU I RY. In com'inon-Iaw prac
tice. A writ which issues after the plaintiff 
in an action has obtained a judgment by de
fault, on an unliquidated claim, directing the 
sheriff, with the aid of a jury, to inquire �.�
to the amount of the plaintiff's demand and 
assess his damages. Lennon v. Rawitzer, 57 
Conn. 583, 19 A.. 334 ; Havens v. Hartford & 
N. R. Co., 28 Conn. 70 ; McGowin v. Dick
son, 182 Ala. 161, 62 So. 685, 688. 

WR I T  O F  MA I N P R I ZE, or MA I N P R ISE. In 
English law. A. writ directed to the sheriff, 
(either generally, when any man is impris
oned for a bailable offense and bail has been 
refused, or specially, when the offense or 
cause of commitment is not properly bailable 
below,) commanding him to take sureties for 
the prisoner's appearance, commonly called 
"mainpernors," and to set him at l'arge. 3 
Bl. Comm. 128. See, also, Mainprise. 

WR I T  O F  MANDAMUS. See Mandamus. 

W R I T  O F  M ESNE. In old English law. A. 
writ which was so called by reason of the 
words used in the writ, namely, " UniLe idem 
A. qui mediu8 e8t inter O. et prrefatum B. ;" 
that is, A.., who is mesne between C., the lord 
paramount, and B., the tenant paravail. Co. 
Litt. 10fu. 

W R I T  O F  P OSSESS I O N .  This is the writ of 
execution employed to enforce a judgment to 
recover the possession of land. It commands 
the sheriff to enter the land and give pos
session of it to the person entitled under the 
judgment. Smith, Act. 175. For a distinc
tion between this writ and the '�Writ of As
sistance," see that title. 

WR I T  O F  PRJEC I PE. This writ is also call-
W R I T  O F  ERROR C·O RAM VO B I S·. This . ed a "writ of covenant," and is sued out by 
writ, at the English common law, is  distin- the party to whom lands are to be conveyed 
guished from "w:rit of error coram nobis," by fine, the foundation of which is a sup
in that the former issued from. the Court of posed agreement or covenant that the one 
King's Bench to a judgment of the Court of shall convey the land to the other. 2 Bl. 
Common Pleas, whereas the latter issued Comm. 349. 
from the Court of King's Bench to a judg- WR fT OF P REVENTI O N .  This name is givment of that court. Lamb v. State, 91 Fla. en to certain writs which may be issued in 
396, 107 So. 535, 537. anticipation of suits which may arise. Co. 

WR I T  O F  EXECUT I O N .  A writ to put in Litt. 100. See Qui.a Timet . 

. force the judgment or decree of a court. W R I T  O F  PROCESS. See Process ; Action. 

W R I T  O F  EX I G I  FAC I AS. See Exigent. 

W R I T  O F  FALSE J U D G M E NT. A writ 
which appears to be still in use to bring ap
peals to the English high court from inferi� 
or courts not of record proceeding according 

W R I T  O F  PRO C LA M AT I O N .  In English 
law. By the statute 31 Eliz. c. 3, § 1, when 
an 

'
emigent is sued out, a writ of proclama.

tion shall issue at the same time, command
ing the sheriff of the county where the de
fendant dwells to make three proclamations 



WRIT OF' PROCLAMATION 

thereof, in places the most notorious, and 
most likely to come to his knowledge, a month 
before the outlawry sh.all take place . .  3 Bl. 
Oomm. 284. 

When it is not directed to the same sheriff 
as the exigent is, it is called a foreign writ 
of proclamation. 4 Reeve, Hist. Eng. Law 
261. 

W R I T  O F  PROH I B I T I O N .  See Prohibition. 

W R I T  O F  PROTECT I O N .  In England, the 
king may, by his writ of protection, privilege 
any person in his service from arrest in civil 
proceedings during a year and. a day ; but 
this prerogative is seldom, if ever, exercised. 
Ar.chb. Pro 687. See 00. Litt. 130a. 
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right to the demandant, plenum rectum ten
ere. But when possessory actions have 
been established in the king's court, 'right' is 
contrasted with 'seisin,' and all writs orig
inating proprietary actions for land 
come to be known as writs of right." Mait
land, in 2 Sel. Essays, Anglo-Am. Leg. Rist. 
563. 

In another sense, a writ which is grantable 
as a matter of right, as opposed to a "prerog
ative writ," which is issued only as a matter 
of grace or discretion. 

W R I T  O F  SU M M O NS. The writ by which, 
under the English judicature acts, all ac
tions are commenced. 

WR I T  O F  QUARE I M P E D I T. 
Impedit. 

See Quare 
W R I T  O F  S U P E RSED EAS. See Supersede
as. 

WR I T  OF R ECAPT I O N. If, pending an ac
tion of replevin for a distress, the defendant 
distrains again for the same rent or service, 
the owner of the goods is not driven to an
other action of replevin, but is allowed a writ 
of recaption, by which he recovers the goods 
and damages for the defendant's contempt 
of the process of the law in making a second 
distress w:hile the matter is 8ub judice. 
W oodf. LandI. & Ten. 484. 

WR I T  OF SU PERV I S O RY CONTR O L. A 
writ which is issued only to correct errone
ous rulings made by the lower court within 
its jurisdiction, where there is no appeal, or 
the remedy by appeal cannot afford adequate 
relief, and gross injustice is threatened as 
the result of such rulings. State v. District 
Oourt of First Judicial Dist. in and for Lew
is and Clark Oounty, 50 Mont. 428, 147 P. 612. 
613. 

W R I T  O F  R E P LEV I N .  See Replevin. WR I T  O F  TO LT. In old English law. The 
name of a writ . to remove proceedings on a 

WR I T  O F  R EST I TU T I O N .  A writ which is writ of right patent from the court-baron 
issued on the reversal of a judgment com- into the county court. 
manding the sheriff to restore to the defend
ant 'below the thing levied upon, if it has not 
been sold, and, if it has been sold, the pro
ceeds. Bac. Abr. "Execution," Q. A writ 
which lies, after the reversal of a judgment, 
to restore a .party to all that he has lost by 
occasion of the judgment. 2 Tidd, Pro 118(>' 

W R I T  O F  REVI EW. A general designation 
of any form of prOCess issuing from an ap
pellate court and intended to bring up for 
review the record or decision of the court be
low. Burrell v. Burrell, 10 Mass. 222 ; Hop
kins v. Benson, 21 Me. 401 ; West v. De Moss, 
50 La. Ann. 1349, 24 So. 325. 

In Code practice, a substitute for, or equiv
alent of, the writ of certiorari. Oalifornia & 
O. Land 00. v. Gowen (0. 0.) 48 F. 775 ; Bur
nett v. Douglas Oounty, 4 Or. 389 ; In re 
'Vinegard, 78 Hun, 58, 28 N. Y. S. 1039. 

WR I T  O F  R I G HT. A writ which lay for 
one who had the right of property, against 
another who had the right of possession and 
the actual occupation. The writ· properly lay 
only to recover corporeal hereditaments for 
an estate in fee-simple ; but there were other 
writs, said to be "in the nature of a writ of 
right," available for the recovery of incor
poreal hereditaments or of lands for a less es
tate than a fee-simple. Brown ; Fitzh. N. B. 
1 �) ;  8 Bl. Comm. 391. ' 

"Originally a writ · of right is so called 'be� 
cauqe it orders the feudal lord to do full 

W R I T  O F  TR I AL. In English law. A writ 
directing an action hrought in a superior 
court to be tried in an inferior court or before 
the under-sheriff, und�r St. 3 & 4 Wm. IV, c .  
42.  It is now superseaed by the county courts 
act of 1867, c. 142, § 6, by which a defendant., 
in certain cases, is enabled to obtain an ord.er 
tha t the action be tried in a county court. 
3 Steph. Comm. 515, n. ; Mozley & Whitley. 

W R I T  O F  WASTE. The name of a writ to 
be issued against a tenant who has commit
ted waste of the premises. There were an
ciently several forms of this writ, adapted 

. to the particular circumstances. Fitzh. Nat. 
Brev. 125. 

W R I T. PRO RETO R N O  HABENDO.  A writ 
commanding the return of the goods to the 
defendant, upon a judgment in his favor in 
replevin, upon the plaintiff's default. 

. 

WRITER TO TH E S I G N ET. In Scotch law. 
An officer nearly corresponding to an attorney 
at law, in English and American practice. 
"Writers to the signet," called also "clerks to· 
the signet," derive their name from the cir
cumstance that they were anciently clerks 
in the office of the secretary of state, by whom 
writs were prepared and issued under the 
royal 8ignet or seal ; a.nd, when the signet 
became employed in judicial proceedin,gs. they 
obtained a monopoly of the privileges of act-
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ing as agents o.r atto.rneys before the court 
o.f session. Brande, voc. " Signet." 

WRITER O F  T H E  TALLI ES. In England, 
An o.fficer of the exchequer whose duty it was 
to write upon the tallies the letters of tellers' 
bills. 

W R I T I NG.  The expression of ideas by let
ters visible to. the eye. Olason v. Bailey, 14 
Johns. (N. Y.) 491. The giving an outward 
and objective form to a contract, will, etc., 
by means of letters or marks placed upon 
paper, parchment, or other ma t;erial sub
stance. 

In the most general sense of the word, 
"writing" denotes a document, whether man
uscript or printed, as opposed to mere spoken 
words. Writing is essential to the validity 
of certain contracts and other transactions. ' 
Sweet. See "Instrument." 

WYT'E 

de:fl.ne wrongs, _ and to devise the means by which 
the latter shall be prevented or redressed. 1 Steph. 
Comm. 126. 

Private Wrong 

The violation of public or private rights, 
when considered in reference to the lllJury 
sustained by the individual, and consequent
ly as subjects for civil redress or compensa
tion. 3 Steph. Comm. 356 ;

' Huntington v. At
trill, 146 U. S. 657, 13 S.  Ct. 224, 36 L. Ed. 
1123 ; Tomlin v. Hildreth, 65 N. J. Law, 438, 
47 A. 649 ; State v. Magee Pub. Co., 29 N. M. 
455, 224 P. I028, 1031, 38 A. L. R. 142. 

Public Wron gs 

Violations of public l ights and duties which 
affect the whole community, considered as a 
community ; crimes and misd'emeanors. 3 
Bl. Comm. 2 ;  4 Bl. Comm. 1. 

WR I T I NG O B L I GATO RY. The technical Real Wron g  

name b y  which a bond, is described i n  plead- I n  old English law. An injury to the free-
ing. Denton v. Adams, 6 vt. 40. hold. 
W R I TTEN CONTRACT. One which is all in WRONG-DO E R. One who commits an in

jury ; 'a tort-feasor. The term ordinarily im
ports an invasion of right to the damage of 
the party who suffers such invasion. Merrill 
v. Comstock, 154 Wis. 434, 143 N. W. 313, 
317. 

writing so that all terms can be ascertained 
from instrument itself. Sallo v. Boas, 327 
Ill. 145, 158 N. E. 364, 365. 

WR I TTEN I NSTR U M E NT. Something re
duced to writing as a means of evidence, and 
as the means of giving formal expression 
to some act , or contract. Curlee Clothing Co. 
v. Lowery (Tex. Civ. App.) 275 S. W. 730, 732. 

W R I TTEN LAW. One of the two leading di
visions of the Ramall law, comprising the 
leges, plebiscita, senahf,s-consulta, principum 
placita, magistratuu.m edicta, and responsa 
pruden tum. Inst. 1, 2. 3 

Statute law ; law deriving its force from 
express legislative enactment. 1 Bl. Comm. 
62, 85. 

WRO NG. An injury ; a tort ; a violation of 
right or of law. 

In its most usual sense, wrong signifies an 
injury committed to the person or property of 
another, or to his relative rights unconnected 
with contract ; and these wrongs are commit
ted with or without force. Lisk v. Hora, 109 
Ohio St. 519, 143 N. E. 545, 546. But in a 
more extended signification, wrong includes 
the violation of a contract ; a failure by a 
man to perform his undertaking or promise 
is a wrong or injury to him to whom it was 
made ; 3 Bl. Comm. 158. 

The idea of right8 naturally suggests the correl
ative one of wrongs; for every right is capable of 
being violated. A right to receive payment for 
goods sold (for example) implies a wrong on the 
part of him who owes, but withholds the price ; a 
right to live in personal security, a wrong on the 
part of him who commits personal violence. ,And 
therefore, while, in a general point of view, the law 
is intended for the e stablishment and maintenance 
of right.'], we find it, on closer examination, to be 
dealing both with rights and wrongs. It :fI.rst fixes 
the character and definition of rights, and then, 
with a view to their effectual security. proceeds to 

WRO N G F U L. Injurious, heedless, unjust, 
reckless, unfair. Jabich v. People, 58 Colo. 
175, 143 P. 1002, 1095. "Wrongful" implies 
the infringement of some right, and may re
sult from disobedience to lawful authority. 
Fidelity & Casualty Co. of New York v. 
Blount Plow Works, 78 Ind. App. 529, 136 
N. E. 559, 561. 

W R O N G F U L LY. In a wrong manner ; un
justly ; in a manner contrary to the moral 
law, or to justice. Webster, cited Board of 
Com'l's of Howard County v. Armstrong, 91 
Ind. 536. 

WRO NG F U LLY I NT E N D I NG. In the lan
guage of pleading, this phrase is appropriate 
to be used in alleging the malicious motive 
of the defendant in committing the injury 
which forms the cause of action. 

WRO NGOUS. In Scotch law. Wrongful ; 
unlawful ; as wrongou:s imprisonment. Ersk. 
Prin. 4, 4, 25. -

WURTH. In Saxon law. Worthy ; compe
tent ; capable. Atheswurthe, worthy of 
oath ; admissible or competent to be sworn. 
Spelman. 

WY E. As applied to a street railway, a 
"wye" means a track with two branches, one 
jOining the main track from one direction 
and the other joining the main track from an
other direction. Falls v. Grand Rapids, G. 
H. & 1\'1. Ry. Co., 189 Mich. 644, 155 N. W. 548, 
549. 

WYTE. In old English law. Acquittance or 
immunity from amercement. 
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X. In the written terminology of various arts 
and trades, where two or more dimensions 
of the same piece or article are to be stated, 
this letter is a well-known symbol equivalent 
to the word "by." Thus, the formula "3 x 5 
in." will be understood, or may be explained 
by parol evidence, to mean "three by fi.ve inch
es," that is, ' measuring three inches in one 
direction and ,fi.ve in another. See Jaqua v. 
Witham & A. Co., 106 Ind. 547, 7 N. E. 314. 

, ,( 

XENODOC H I U M. In the civil and old Eng
lish law. An inn allowed! by public license, 
for the entertainment of strangers, and other 
. guests. Calvin. ; Cowell. 
. , A  hospital ; a place where sick and infirm 
persons are taken carp, of. Cowell. 

XENODOCHY. Reception of stranger ; hos
pitality. Enc. Lond. 

XYLO N. A punishment among the Greeks . 
answering to our stocks. Wharton. 
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Y A ET NAY. In old records. Mere asser- and a day were given tor prosecuting 'Or 
tion and denial, without oath. avoiding certain legal acts ; e. g., tor bringing 

actions after entry, for making claim for 
YARD. A measure of length, containing avoiding a fine, etc. Brown. 
three feet, or thirty-six inches. 

A piece of land inclosed for the use and 
accommodation of the in�abitants of a house. 

YARDLAND, or virgata terrre, is a quantity 
of land, said by some to be twenty acres, but 
by Coke to be of uncertain extent. 

YEA A N D  NAY. Yes and no. According to 
a charter of Athelstan, the people of Ripon 
were to be believed in all actions or suits upon 
their yea and nay, without the necessity of 
taking any oath. Brown. 

See, also, Yeas and Nays. 

YEA R. The period in which the revolution 
of the earth round the sun, and the accom· 
panying changes in the order of nature, are 
completed. Generally, when a statute speaks 
of a year, twelve calendar, and not lunar, 
months are intended. Cro. Jac. 166. The 
year is either astronomical, ecclesiast�cal, or 
regnal, beginning on the 1st of January, or 
25th of March, or the day of the sovereign's 
accession. Wharton, 

The civil year differs from the astronom
ical, the latter being composed of three hun
red and sixty-five days, five hours, forty-eight 
seconds and a fraction, while the former con
sists sometimes of three hundred and sixty
five days, and at others, in leap-years, of three 
hundred sixty-six days. 

When the period of a "year" is named, a 
calendar year is generally intended, but the 
subject-matter or context of statute or con
tract in which the term is found or to which 
it relates may alter its. meaning. J. L. Ham
mett Co. v. Alfred Peates Co., 217 Mass. 520, 
105 N. E. 370, L. R. A. 1915A, 334. See also 
City of Sedalia v. Chalfant (C. C. A.) 4 F.(2d) 
350, 352 and People v. Escheman, 63 Colo. 227, 
165 P. 260, 262, in which the term "preced
ing year" in a statute is said to mean the 
preceding twelve months, and not preceding 
calendar year. 

N atural Year 

In old English law. That period of time in 

Year Books 

Books of reports of cases in a regular series 
from the reign of the English King Edward 
I., inclusive, to the time of Henry VIII., 
which were taken by the prothonotaries 01" 
chief scribes of the courts, at the expense 
of the crown, and published annually ; 
whence their name, "Year Books." Brown. 

Year, Day, and Waste 

In English law. An ancient prerogative of 
the king, whereby he was entitled to the 
profits, for a year and a day, of the lands of 
persons attainted of petty treason or �lony,' 
together with the right of wasting the tene
ments, afterwards restoring the property to 
the lord of the fee. Abrogated by St. 54 0eo. 
III, c. 145. Wharton. 

See An, Jour, et Waste. 

-Year of our  Lo'rd. In England the time 
of an offense may be alleged as that of the 
sovereign's reign, or as that of the year of 
our Lord. The former is the usual mode. 
Hence there "year" alone might not in'dicate 
the time intended, but as we have no. other 
era, therefore, any particular year must mean 
that year in our era. Com. v. Doran, 14 
Gray (Mass.) 38. The abbreviation A. D. may 
be omitt� ; and the word year is not fatal ; 
State v. Bartlett, 47 Me. 393 ; contra, Com. 
v. McLoon, 5 Gray (Mass.) 92, 66 Am, Dec. 
354. 

-Year to year, tenancy from. This estate ari,s
es either expressly, as when land is let from 
year to year ; or by a general parol demise, 
without any determinate interest, but reserv
ing the payment of an annual rent ; or im
pliedly, as when property is occupied gener
ally under a rent payable yearly, half-yearly, 
or quarterly ; or when a tenant holds ovel" 
after the expiration of his term, without hav
ing entered into any new contract, and pays 
rent, (before which he is tenant on suffer
ance.) Wharton. 

which the sun was supposed to revolve in its -Years, estate for. See Estate for Years. 
orbit, consisting of 365 days and one-fourth 
of a day, or six hours. Bract. fol. 359b. 

Year and Day 

This period was fixed for many purposes 
in law. Thus, in the case of an estray, if the 
owner did not claim it within that time, it 
became the property of the lord. So the 
owners of wreck must claim it within a year 
and a day. Death must follow upon wound
ing within a year and a day if the wounding 
is to be indicted as murder. Also, a year 

YEAS A N D- NAYS,. The affirmative and nega
tive votes on a bill or measure before a legis
lative assembly. "Calling the yeas and nays" 
is calling for the individual and oral vote of 
each member, usually upon a call of the roll. 

Y EM E.. In old records. . Winter ; a corrup
tion of the Latin "hiem8." 

YEOMAN.  In English la'w. A commoner ; a 
freeholder under the rank of gentleman. 
Cowell. A man who has free land of forty 



YEOMAN 

shillings by the year ; who was anciently 
thereby qualified to serve on juries, vote for 
knights of the shire, and do any other act, 
where the law requires one that is probus et 
legaUs homo. 1 Bl. Comma 406, 407. 

This term is occasionally used in American 
law, but without any definite meaning, except 
in the United States navy, where it designates 
an appointive petty officer, who has charge 
of the stores and suppli�s in his department 
of the ship's economy. 

YE,OM A.N RY. The collected body of yeomen. 

YEOM EN OF T H E  G UARD. Properly called 
"yeomen of the guard of the royal household ;"  
a body of men of the best rank under the gen
try, and of a larger stature than ordinary, 
e.very one being required to be six feet high. 
Enc. Lond. 

YEV EN, or YEOVEN:. Given ; dated. Cowell. 

Y I D D I SH .  A Middle High German dialect, or 
number of dialects, spoken by Jews, contain
ing a large number of Germanized Hebrew 
words, and using Hebrew characters for its 
literature. U. S. V. Tod (C. C. A.) 294 F. 820, 
822. 

Y I ELD. 
In the Law of R:eal Property 

To perform a service due by a tenant to his 
lord. Hence the usual form of reservation of 
a rent in a lease begins with the words " yield
ing and paying." Sweet. 

I n Patent Law 

The word "yielding," as used in a patent 
claim, is not the equivalent of "resilient," or 
"spring-supported," but may be applied to a 
part which is retractable at will. Mergen

'thaler Linotype Co. v. International Typeset
ting Mach. Co. (D. C.) 229 F. 168, 192. 
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YOKELET. A little farm, requiring but a 
yoke of oxen to till it. 

YORK-ANTwERP RU LES. Certain rules re
lating to uniform bills of lading formulated 
by the Association for the Reform and C0-
dification of the Laws of � ations, now the In
ternational Law Association. 

These rules are commonly incorporated in 
contracts of affreightment. They are the re
sult of conferences ' of representatives of mer
cantile interests from several countries, in 
the interest of uniformity of law. They have 
no statutory authority. The text is in Mac
lachlan's Mercht. Shipping. For a history of 
them, see Lowndes, Gen. Av. 

YO RI<, CUST O M  O F. A custom of the prov
ince of York in England, by which the effects 
of an intestate, after payment of his debts, 
are in general divided according to the an
cient universal doctrine of the pars ration
abilis ; that is, one-third each to the wid
ow, children, and administrator. 2 Bl. Comma 
518. 

YO RI<, STATUTE OF. An important Eng
lish statute passed at the city of York, in 
the fwelfth year of Edward II., containing 
proviSions on the subject of attorneys, wit
nesses, the taking of inquests by nisi prius, 
etc. 2 Reeve, Eng. Law, 299-302. 

YOUNGE R  C H I LD R'EN. This phrase, when 
used in English conveyancing with reference 
to settlements of land, signifies all such chil
dren as are not entitled to the rights of an 
eldest son. It therefore includes daughters, 
even those who are older than the eldest son. 
Mozley & Whitley. 

YOUTH. This word may include children and 
young. persons of both sexes. Nelson V. Cush
ing, 2 Cush. (Mass.) 519, 528. 

YULE. The times of Christmas and Lam
Y·I ELD I N G A ND PAY I N G. In conveyancing. mas. 
The initial words of that clause in leases in 
which the rent to be paid by the lessee is YVER,NAI L BLE. L. F'r. Winter grain. Kel-
'mentioned and reserved. ham. 

; '. i  ( . ' .' ; '  
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ZAM I NDAR. See Zemindar. into contact with them. Permutit Co. v. Wad

ham (D. C.) 294 F. 370, 371. 
ZANJA. Span. A water ditch or artificial 
canal, and particularly one used for purposes ZETET I CK. Proceeding by inquiry. 

of irrigation. See Pico v. Colimas, 32 Cal. 578. Lond. 
Ene. 

ZAN:J ERO. Span. A water commissioner or 
superintendent, or supervisor of an irrigation 
system. See Pico v. Colimas, 32 Cal. 578 ; 
Everett v. Standard Acc. Ins. Co., 45 Cal. App. 
332, 187 P. 996, 1000. 

Z EALOT. This word is commonly taken in 
a bad sense, as denoting a separatist from 
the Church of England, or a fanatic. Brown. 

ZEA LO US W I TN ESS. An untechnical term 
denoting a witness, on the trial of a cause, 
who manifests a partiality for the side call
ing him, and an ,eager readiness to tell any
thing which he thinks may be of advantage 
to that side. 

ZE I R. O. Sc. Year. "Zeir and day." Bell. 

ZEM I N DA R. In Hindu law. Landkeeper. 
An officer who under the Mohammedan gov
ernment was charged with the financial super
intendence of the lands of a district, the pro
tection of the cultivators, and the realiza
tion of the government's share of its produce, 
either in money or kind. Wharton. 

ZEO L I T E, PROCESS. The "zeolite process" 
of softening water consists in passing hard 
water through a filter bed of granular sodium 
zeolites, which exchange their sodium base 
for the calcium and magnesium in the water. 
Permutit Co. v. Wadham (D. C.) 294 F. 310, 
371. 

Z I GAR.! ,  o'r Z I NIGARI .  Rogues and vagabonds 
in the middle ages ; from Zigi, now Cireassia. 

Z OLL-V E R E I N:. A union of German states 
fOor uniformity of customs, established in 
1819. It continued until the unification of' 
the German empire, including Prussia, Sax
ony, Bavaria, Wurtemberg, Baden, Hesse-Cas
sel, Brunswick, and Mecklenburg-Strelitz, and 
all intermediate principalities. It was subse
quently superseded by the German empire ; 
and the federal council of the empire took 
the place of that of the Zoll-Verein. Whar
ton. 

ZON I N,G. The division of a city by legisla
tive regulation into districts and the pre
scription and application in each district of 
regulations having to do with structural and 
architectural designs of buildings and of regu
lations prescribing use to which buildings 
within designated districts may be put. Mil
ler v. Board of Public Works of City of Los 
Angeles, 195 Cal. 477, 234 P. 381, 384, 38 A. L. 
R. 1479 ;  In re Opinion of the Justi'ces, 12-:1 
Me. 501, 128 A. 181, 184. 

ZYGOCEPHALU M .  In the civil law. A 
measure or quantity of land. Nov. 17, c. 8. 
As much land as a yoke of oxen cOould plow in 
a day. Cal vine 

ZYGOSTATES. In the civil law. A weigher ; 
an officer who held or looked to the balance 
in weighing money between buyer and sell
er ; an ·officer appointed to determine con
troversies about-the weight of money. Spel-Z EOLI TES. Minerals which have the peculi

ar faculty of exchanging the base with which man. 

they may 'be chemically combined for an- ZYTH U M .  Lat. A liquor or beverage made 
other, which is present in a solution brought Oof wheat or barley. Dig. 33, 6, 9, PI' • 

• 
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TAB LE O F  'AB B R E VIAT I O N S  

A. Alabama; - Arkansas ; - Abbott (see 
Abb.) ;-Annuals (Louisiana) ; ...... Atlantic Re
porter. 

A. B. Anonymous Reports at the end of 
Bendloe. 

A. B. R. American Bankruptcy Reports. 
A'B. R. J. N. S. W. A'Beckett's Reserved 

(Equity) Judgments, New -South Wales. 
A'B. R. J. P. P. A'Beckett's Reserved 

Judgments, Port Philip. 
A. C. Appellate Court ;-Case on Appeal; 

-Appeal Case�. 
[ 189 1 ]  A. C. Law Reports, Appeal Cas

es, from 1891 onward. 
A. C: C. American Corporation Cases 

(Withrow'S). 
A. C. R. American Criminal Reports. 
A. D. American Decisions;-Appellate Di-

vision, New York Supreme Court. 
A. E. C. American Electrical Cases. 
A. G. Dec. Attorney General's Decisions. 
A. G. Ope Attorney General's Opinions. 
A. Ins. R. American Insolvency Reports. 
A. K. Marsh. A. K. Marshall's Kentucky 

Reports. 
A. L. C. American Leading Cases. 
A. L. R. American Law Reports. 
A. M. C. American Maritime Cases. 
A. Moo. A. Moore's Reports, in vol. 1 Bo

sanquet & Puller. 
A. M. & O. Armstrong, Macartney & 

Ogle's Irish Nisi Prius Reports. 
A. N. C. Abbott's New Cases, New York; 

-American Negligence Cases. 
A. N. R. American Negligence Reports, 

Current Series. 
A. P. B. Ashurst's Paper Books (MSS. 

in Lincoln's Inn Library). 
A. R. American Reports ;-Atlantic Re-

porter ;-Appeal Reports, Ontario. 
A. R. C. American Railway Cases. 
A. R. R. American Railway Reports. 
A. R. V. R. 22. Anno Regni Victorire Re

gina Vicesimo Sec'Jlldo. 
A. Rep. American Reports ;-Atlantic Re

porter (commonly cited AU. or A.). 
A. S. R. American State Reports. 
A. & E. Adolphus & Ellis' English Queen's 

Bench Reports ;�Admiralty and Ecclesias
tical. 

A. & E. Corp. Ca. American 'and English 
C{)rporation Cases. 

BL.LAW DWT. (3:D ED.) 

A 
A. &; E. Ene,.. American and English En

cyclopredia of Law. 
A &; E. N. S. Adolphus & Ellis' English 

Queen's Bench Reports, New Series. 
A. &; E. R. R. C. American & English 

Railroad Cases. 
A. & H. Arnold & Hodges' English 

Queen's Bench Reports. 
A. & N. Alcock & Napier's Irish King's 

Bench Reports. 
Ab. Eq. Cas. Equity Cases Abridged (Eng

li8h). 
Abb. Abbott. See below. 
Abb. Ad. (or Abb. Adm.). Abbott's Ad� 

m.lralty Reports. 
Abb. App. Dec. Abbott's New York Court" 

of �ppeals -Decisions. 

A'bb. Beech. Tr. Abbott's Report of the 
Beecher Trial. 

Abb. C. C. Abbott's Circuit Court, unit
ed States. 

Abb. Ct. App. Abbott's New York Court 
of Appeals Decisions. 

Abb. Dec. Abbott's New York Court of 
Appeals Decisions. 

/ Abb. Dig. Abbott's New York Digest. 
Abb. Dig. Corp. Abbott's Digest Law of 

Corporations. 
Abb. Mo. Ind. Abbott's Monthly Index. 
Abb. N. C. Abbott's New Cases, New 

York. 

Abb. N. S. Abbott's Practice Reports, 
New Series. 

Abb. N. Y. App. Abbott's New York 
Court of Appeals Decisions. 

Abb. N. Y. Dig. A'bbott's New York Di
gest. 

Abb. Nat. Dig. Abbott's National Digest. 
Abb. Pro (or Prac.). Abbott's New York 

Practice Reports. 
Abb. Pro N. S. Abbott's New York Prac

tice Reports, New. Series. 
Abb. Ship. Abbott (Lord Tenterden) ' on 

Shipping. 
Abb. Tr. Ev. A.bbott's Trial Evidence. 
Abb. U. S. Abbott's United States Cir

cuit Court Reports. 
Abb. Y. Bk. Abbott's Year Book of Ju

risprudence. 
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Abbott. TABLE OF ABBREVIATIONS Am. Neg. Ca. 

Ab'b3tt. Abbott's Dictionary. 
A'Beck. Judg. Vict. A'Beckett's Reserv

ed Judgments . of Victoria. 
Abr. Abridgment;-Abridged. 
Abr. Case. Crawford & DiX's Abridged 

Cases, Ireland. 
Abr. Case. Eq. Equity Cases Abridged 

(English). 
Act. (or Act. Pro C.) .  Acton�s English 

Privy Council Reports. 
Ad. Jus. Adam's Justiciary Reports 

(Scotch). 
Ad. & E. (or Ad. & Ell.). Adolphus & El

lis' English King's Bench Reports. 
Ad. & Ell. N. S. Adolphus & Ellis' R� 

ports, New Series ;-E'nglish Queen's Bench 
(commonly cited Q. B.) . 

Adams. Adams' Reports, vols. 41, 42 
Maine ;-Adams' Reports, :vol, 1 New Hamp
shire. 

Adams, Eq. Adams' Equity. 
Adams, Rom. Ant. Adams, Roman Anti

quities. 
Add. Addison's Reports, Pennsylvania ;:

Addams' English Ecclesiastical Reports. 
Add. Ecc. Addams' Ecclesiastical Reports. 
Addams. AddamE?' Ecclesiastical Reports, 

English. 
Addis. (or Adel. Pa.) . Addison's (Pennsyl. 

vania County Court) Reports. 
AdDl. & Ecc. Admiralty and Ecclesias

tical ;-English Law Reports, Admiralty and 
Ecclesiastical. 

Adol. &, EJ. Adolphus & Eillis' Reports, 
English King's Bench. 

Adol. & EI. (N. S.). Adolphus & IDIlis' 
Reports, New Series, English Queen's Bench. 

Adolph. &, E. Adolphus & Ellis' English 
King's Bench Reports. 

Adolph. & E. N. S. Adolphus & Ellis' 
New Series (usually cited as Queen's Bench). 

Agra, H. C. Agra High Court Reports (In-
dia) . .  

Aik. Aikens' Vermont Reports. 
Aikens (Vt.). Aikens' Reports, Vermont. 
Ainsw. (or Ainsworth). A.insworth's Lex-

icon. 
. , AI. Aleyn's Select Cases, King's Bench ;

Alabama ;-Allen. 
AI. Tel. Ca. Allen's Telegraph Cases. 
AI. & Nap. Alcock & Napier's Irish King's 

Bench Reports. 
Ala. A.labama ;-Ala'bama Reports. 
Ala. N. S. Alabama Reports, New Series. 
Ala. Sel. Cas. Alabama Select Cases, by 

Shepherd, see Alabama Reports, vols. 37, 38 
and 39. 

Ala. St. Bar Assn. Alabama State Bar 
Association. 

Alaska 00. Alaska Codes, Carter. 
, Alb. Arb. Albert Arbitration (Lord Cairns' 

Decisions). 
Alc. (or Alc. Reg. or Ale. Reg. Oas.). 

Alcock's ' Irish Registry Cases. 
Ale. & Nap. Alcock & Napier's Irish' 

King�,s; Bench Reports. 
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Ald. Alden's Condensed Reports, Pennsyl
vania. 

Alex. Cas. Report of the Alexandria Case 
by DUdley. 

Alexander. Alexander's Reports, vols. 66-
72 Mississippi. 

Aleyn. Aleyn's Select Cases, English 
King's Bench. 

Alis. Prine Scotch Law. Alison's Prin
Ciples Of the Criminal Law of Scotland. 

All. Allen's Massachusetts Reports. 
All. N. B. Allen's New Brunswick Re

ports. 
All. Sere Allahabad Series, Indian Law 

Reports. 
All. Tel. Oas. Allen's Telegraph Cases. 
Allen. Allen's Massachusetts Reports ;

AUen's Reports, New Brunswick ;-Allen's 
Reports, Washington. 

Allen Tel. Cas. Allen's Telegraph Cases. 
Allin. Allinson, Pennsylvania Superior 

and District Court. 
. Am. Bank. R. (or Am. B'kc'y Rep.). 
American Bankruptcy Reports. 

Am. Cent. Dig. American Digest (Century 
Edition). 

. 

Am. Corp. Oas. American Corporation 
Cases (Withrow's). 

Am. Cr. Rep. American Criminal Reports. 
Am. Cr. Tr. American Criminal · Trials. 

Chan<1ler's. 
' 

Am. Dec. American Decisions. 
Am. Dig. American Digest. 
ADl. Dig. Cent. Ed. American Digest 

(Century Edition). 
Am. Dig. Dec. Ed. (or Decen. EeL). Amer

ican Digest (Decennial Edition) . 
Am EI. Ca. (or Am. Elec. Oa.) . Ameri

can Electrical 'Cases. 
Am. Ins. Rep. (or Am. Insol. Rep.). 

American Insolvency Reports. 
AJJ" - Jour. Pol. American Journal of Pol

itics. 
Am. Jour. Soc. American Journal of SoO

ciology. 
Am. Jur. American Jurist, Boston. 
Am. L. O. R. P. Sharswood and Budd's 

Leading Cases on Real Property. 
Am. L. Oas. American Leading Cases. 
Am. L. J. American Law Journal (Hall's) 

Philadelphia. 
Am. L. J. N. S. American Law Journal, 

New Series, Philadelphia. 
ADl. L. Rev. American Law Review, Bos

ton. 
Am. L. T. R. American Law Times Re· 

ports. 
Am. L. T. R. N. S. American Law Times 

Reports, New Series. 
Am. Law Ree. American Law Record 

(Cincinnati). 
Am. L,ead. Oas. American Leading Cases 

(Hare & Wallace's). 
Am. Neg. Oa. (or Oas.) American Negli� 

�ence ,Cases. 



' Ald.. Neg. Rep. TABLE OF ABBREVIATIONS Archb. N. P. 

Am. Neg. Rep. American Negligence Re
ports. 

Am. Pro Rep. American Practice ReportS, 
Washington, D. C. 

Am. Prob. Rep. American Probate Re
ports. 

Am. R. R. Cas. American Railway Cases' 
(Smith & Bates'). 

Am. R. R. Rep. American Railway Re
ports, New York. 

Am. R. R. & C. Rep. American Railroad 
and Corporation Reports. 

Am. Rep. American Reports (Selected 
Cases). 

:A.m. Ry. Ca. American Railway Cases. 
Am. Ry. Rep. American Railway Reports. 
Am. St. Rep. American State Reports. 
Am. St. Ry. Dec. American Street Rail-

v;·n.y Decisions. 
Am. Fed. Tax Rep. American Federal 

Tax Reports. 
Am. Tr.-M. Cas. American Trade-Mark 

Cases (Cox's). 
Am. & Eng. Corp. Cas. American and 

English Corporation Cases. 
Am. & Eng. Dec. in Eq. American and 

English Decisions in Equity. 
Am. & Eng. Ency. Law. American and 

English Encyclop::edia of Law. 
Am. & Eng. Pat. Ca. American and IDng

Ush Patent Cases. 
Am. & Eng. R. R. Ca. American and Eng

' !ish Railroad Cases. 
Am. & Eng. Ry. Ca. American and Eng

lish Railway Cases. 
Amb. (or Ambl.) Ambler's English Ohan

cery Reports. 
Amer. American ;-Amerman, vols. 111-

115 Pennsylvania. 
Amer. Jur. American Jurist. 
Amer. Law. American Lawyer, New York. 
Amer. Law Reg. (N. S.) . American Law 

Register, New Series. 
Amer. Law Reg. (0. S.) . American Law 

Register, Old Series. 
Amer. Law, Rev. American Law Review. 
A�er. & Eng. Ene. Law. American & 

English Encyclop::edia of Law. 
Ames. Ames' Reports, vols. 4-8 Rhode 

Island ;-Ames' Reports, vol. 1 Minnesota. 
Ames Cas. B. & N. Ames' Cases on Bills 

and Notes. 
Ames Cas. Par. Ames' Cases on Partner

ship. 
Ames Cas. Pl. Ames' Cases on ,pleading. 
Ames Cas. Sur. Ames' Cases on Surety

ship. 
Ames Cas. Trusts. Ames' Cases on Trusts. 
Ames, K. & B. Ames, Knowles & Brad

ley's Reports, vol. 8 Rhode Island. 
Amos & F. Fixt. Amos & F'errard on Fix

tures. 
And. Andrews' Reports, vols. 63-72 Con

necticut;-Andrews' English King's Bench 
Reports. 

Anders. (or Anderson). Anderson's Re
ports, English Court of Common Pleas. 

Andr. (or Andrews) . Andrews' English 
King's Bench Reports. See also And. 

Ang. Lim. Angell on Limitations. 
Ang. Tide Waters. Angell on Tide Wa

ters. 
Ang. Water ' Oourses. Angell on Water 

Courses. 
Ang. & A. Corp. Angell & Ames on Cor

porations. 
Ang. & Dur. Angell & Durfee's Reports, 

vol. 1 Rhode Island. 
Ann. Cas. American & English Annotat-

ed Cases ;-New York Annotated Cases. 
Ann. Reg. Annual Register, London. 
Ann. St. Annotated Statutes. 
Annaly. Ann-aly's edition of Lee tempore 

Hardwicke. 
Anne. Queen Anne (thus "1 Anne," de

notes the first year of the reign of Queen 
Anne). 

Anson, Cont. Anson on Contracts. 
Anstr. �nstruther's Reports, English Ex

chequer. 
Anth. Anthon's New York Nisi Prius Re

ports ;-Anthony's Illinois Digest. 
Anth. N. P. Anthon's New York Nisi Pri

us Reports. 
Anth. Shep. Anthony's edition of Shep

hard's T'ouchstone. 
Ap. Justin. Apud Justinianum ;-In Jus

tinian's Institutes. 
App. Appleton's Reports, vols. 19, 20 

Ma ine. 

App. Cas. Appeal Cases, English Law Re
ports ;-Appeal Cases, United States ;-Ap
peal Cases of the different States ;-Appeal 
Cases, District of Columbia. 

[ 1 891 ]  App. Cas. Law Reports, Appeal 
Cuses, from 1891 onward. 

App. Cas. Beng. Sevestre and Marshall's 
Bengal Reports. 

App. Ct. Rep. Bradwell's Illinois Appeal 
Court Reports. 

App. D. C. Appeals, District of Co1umbia. 
App. Div. Appellate Division, New York. 
App. Jur. Act 1 876. Appellate Jurisdic-

tion Act, 1876, 39 & 40 Vict. c. 59. 
App. N. Z. Appeal Reports, New Zealand. 
App. Rep. Onto Appeal Reports, Ontario. 
Appe. Br,e. Appendix to Breese's Reports. 
Appleton. Appleton's Reports, vols. 19, 

20 Maine. 

Ar. Rep. Argus Reports, Victoria. 
Arabin. Decisions of Seargsant Arabin. 
Arbuth. Arbuthnot's Select Criminal Cas-

es, Madras. 
Arch. Court of Arches, England. 
Arch. P. L. Cas. Archbold's Abridgment 

of Poor Law Cases. 
Arch. Sum. Archbold's Summary of Laws 

of England. 
Archb. Civil Pl. Archbold's Civil Plead

ing. 
Archb. Crim, Pl. Archbold's Criminal 

Pleading. 
Archb. LandI. & Ten. Archbold's Land

lord and Tenant. 
Archb. Ii. P. Archbold's Nisi Prius Law. 
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.A.rchb. New Pr. TABLE OF ABBREVIATIONS Azuni, Mar. Law 

Archb. New Pro (or N. Prac.). Arch
bold's New Practice. 

Archb. Pro Archbold's Practice. 
Archb. Pro K. B. Archbold's Practice 

King's Bench. 
Archer & Hogue. Archer & Hogue's Re

ports, vol. 2 Florida. , 
Arg. Fr. Merc. Law. Argles (Napoleon), 

Treatise Upon :French Mercantile Law, etc. 
Arg. Rep. Reports printed in Melbourne 

Argus, Australia. 
Ari,z. Arizona ;-Arizona Reports. 
Ark. Arkansas ;-Arkansas Reports ;-

Arkley's Justiciary Reports, Scotland. 
Arkl. (or Arkley). Arkley's Justiciary Re

ports, Scotland. 
Arms. Br. P. Cas. Armstrong's Breach of 

Privilege Cases, New York. 
Arms. Con. Elec. Armstrong's New York 

Contested Elections. 
Arms. Elect. Cas. Armstrong's Cases of 

Contested Elections, New York. 
Arms. M. & O. (or Arms. Mac. & Og.) . 

Armstrong, Macartney, & Ogle's Irish Nisi 
Prius Reports. 

Arms. Tr. Armstrong's Limerick Trials, 
Ireland. 

Arn. Arnold's English Common Pleas Re
ports ;-Arnot's Criminal Trials, Scotland. 

Arn. EI. Cas. Arnold's Election Cases. 
English. 

Arn. Ins. Arnould on Marine Insurance. 
Arn. & H. (or Arn. & Hod.). Arnold & 

Hodges' English Queen's Bench Reports. 
Arn. & Hod. B. C. Arnold & Hodges' Eng

lish Bail Court Reports. 
Arn. & Hod. Pro Cas. Arnold & Hodges' 

Practice Cases, English. 
Arnold. Arnold's Common Pleas Reports, 

English. 
Arnot Cr. C. Arnot's Criminal Cases, 

Scotland. 
Artic. CIeri. Articles of the clergy. 
Articuli sup. Chart. Articles upon the 

charters. 
Ashe. Ashe's Tables to the Year Books 

(or to Coke's Reports ;-or to Dyer's Reports) . 
. A.hm. Ashmead's Pennsylvania' Reports. 
Ashton. Ashton's Reports, vols. 9-12 Opin

ions of the United States Attorneys General. 
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Ashu1'st MS. A.shul'st's Pap€r Books, Lin
coln's Inn Library ;-Ashurst's Manuscript 
Reports, printed in vol. 2 Chitty. 

Asp. Aspinall, English Admiralty. 
Asp. Cas. (or Rep.). '  English Maritime 

Law Cases, new series by Aspinall. 
Asp. M. C. Aspinall's Maritime Cases. 
Ass. Book of Assizes. 
Ass. J erus. Assizes of Jerusalem. 
Ast. Ent. Aston's Entries. 
Atch. Atchison's English Navigation and 

Trade Reports. 
Ath. Mar. Sette Atherly on Marriage Set-

tlements. 
Atk. Atkyn's English Chancery Reports. 
Atk. P. T. Atkyn's Parliamentary Tracts. 
Atk. Shere Atkinson on Sheriffs. 
Atl. Atlantic Reporter. 
At!. Mo. Atlantic Monthly. 
Atl. R. (or Rep.) . Atlantic Reporter. 
Atty. Gen. Ope Attorney-Qenerals' Opin-

ions, United States. 
. 

Atty. Gen. Ope N. Y. Attorney-Generals' 
Opinions, New York. 

Atwater. Atwater's Reports, vol. 1 Min
nesota. 

Auch. Auchinleck's Manuscript Cases, 
S cotch Court of Session. 

Auct. Reg. & L. Chron. Auction Regis
ter and Law Chronicle. 

Aul. Gel. Noctes Atticre. Aulus Gellius, 
Noctes Atticre. 

Aust. Austin's English County Court 
Cases ;-Australia. 

Aust. Jur. Austin's Province of Jurispru
dence. 

Aust. Jur. Abr. Austin's Lectures on Ju-
risprudence, abridged. 

Aust. L. T. Australian Law Times. 
Austin (Ceylon). Austin's Ceylon Reports. 
Austin C. C. Austin's English County 

Court Reports. 
Ayl. Pan. See Ayliffe. 
Ayl. Pando See Ayliffe. 
Ayl. Par. See Ayliffe. 
AylUre. Ayliffe's Pandects;-Ay'liffe'. 

Parergon Juris Oanonic1 Angelicani. 
Ayll:ife Parerg. See Aylit'fe. 
Azuni, Mar. Law. Azunl on Maritime 

Law. 



B. o. TABLE OF ABBREVIATIONS , Bald. 

B 
B. O. Bankruptcy Cases. 
B. O. O. Bail Court Reports (Saunders & 

ColE:') ;-Bail Court Cases (Lowndes & Max-
well) ;-Brown's Chancery Cases. _ 

B. O. R. (or B. O. Rep.). ' Saunders " 
Cole's Bail Court Reports, English ;-British 
Columbia ReportS. 

B. Oh. Barbour's ehancery Reports, New 
Tork. 

B. D. " o. Blackham, Dundas & Osborne's 
Nisi Prius Reports, Ireland. 

B. L. R. Bengal Law Reports. 
B. M. Burrow's . Reports tem.pore Mans

field;-Ben Monroe's Reports, Kentucky;
Moore's Reports, English. 

B. Mon. Ben Monroe's Reports, Kentucky. 
B. Moore. Moore's Reports, English. 
B. N. O. Bingham's New Cases, English 

Oommon Pleas;-Brooke's New Cases, Eng
lish King's Bench ;-Busbee's North Carolina 
La w Reports. 

B. N. P. Buller'S Nisi ·Prius. 
B .  P. B. Buller's Paper Book, Lincoln's 

Inn Library. 
B. P. o. Brown's Cases in Parliament. 
B. P. L. Oas. Bott's Poor Law Cases. 
B. P. N. R. Bosanquet & Puller's New Re

ports, English Common Pleas. 
B. P. R. Brown's Parliamentary Reports. 
BoO R. Bancus Regis, or King's Bench ;

Bankruptcy Reports ;-Bankruptcy Register, 
New York ;-National Bankruptcy Register 
Reports. 

B. R. H. Cases in King's Bench tem.pore 
Hardwicke. 

B. & A. Barnewall & Adolphus' English 
King's Bench Reports ;-Barnewall & Alder
son's English King's Bench Reports;-Baron 
& Arnold's English Election eases ;-Baron 
& Austin's English Election Cases ;-Banning 
& Arden's Patent Cases. 

B. " Ad. (or Adol.). Barnewall & Adol
phus' English King's Bench Reports. 

B. " Ald. Barnewall & Alderson's Eng
lish King's Bench Reports. 

B. " Arn. Barron & Arnold's E:lection 
Cases. 

B. " Aust. Barron & Austin's English 
Election Cases. 

B. " B. Broderip & Bingham's English 
Common Pleas Reports;-Ball & Beatty's 
Irish Chancery Reports;-Bowler & Bowers, 
vols. 2, 3 United States Comptroller's Deci
sions. 

B. " O. Batnewall & Cresswell's English 
King's Bench Reports. 

B. " D. Benloe & Dalison, English. 
B. " F. Broderip & Fremantle's English 

Ecclesiastical Reports. 
B. & . H. Blatchford & Howland's United 

States District Court Reports. 
B. " H. Dig. Bennett & Heard's Massa

thusetts Digest. 
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B. " H. Lead. Oas. Bennett & Heard's 
Leading Criminal Cases. 

B. " I. Bankruptcy and Insolvency Cases. 
B. " L. Browning & Lushington's English 

Admiralty Reports. 
B. " M. (or B. ·& Macn.). Browne & 

Macnamara's Reports, English. 
B. & P. , Bosanquet & Puller's English 

Common Pleas Reports. 
B. " P. N. R. Bosanquet & Puller's New 

Reports. 
B. & S. Best & Smith's English Queen's 

Bench Reports. 
B. & V. Beling & Vanderstraaten's Re

ports, Ceylon. 
Ba. & Be. . Ball & Beatty's Irish Chancery 

Reports. 
Bab. Auct. Babington on • Auctions. 
Bac. Aph. (or Bac. Aphorisms). Bacon's 

(Sir Francis) Aphorisms. 
Bac. Dig. Bacon's Georgia Digest. 
Bac. Max. Bacon's (Sir FranCis) Maxims. 
Dac. Read. Uses. Bacon (Sir Francis), 

Reading upon the Statute of Uses. 
. Bac. St. Uses. Bacon (Sir Francis), Read-

ing upon the Statute of Uses. 
Bac. Ir. Bacon (Sir Francis), Law Tracts. 
Bac. Works. Bacon's (Sir Francis),Works. 
Bach. Bach's Reports, vols. 19-21 Mon-

tana. 
Bacon. Bacon's Abridgment ;-Bacon's 

Aphorisms ;-Bacon's Complete Arbitrator ; 
-Bacon's Elements of the Common Law ;
Bacon on Government;-Bacon's Law Tracts ; 
-Bacon on Leases and Terms of Years ;
Bacon's Maxims ;-Bacon on Uses. 

Bagl. Bagley's Reports, vols. 16-1� Cali
fornia. 

Bail. Bailey's Law Reports, South Caro
lina. 

Bail Ot. Oas. Lowndes & Maxwell's Eng
lish Bail Court Cases. 

Bail Ot. Rep. Saunders & Cole's English 
Bail eourt Reports ;-Lowndes & 'Maxwell's 
English Bail Court Cases. 

Bail. Dig. Bailey's North Carolina Digest. 
Bail. Eq. Bailey's Equity Reports, South 

Carolina. 
Bailey. Bailey's Law Reports, South Caro� 

lina Court of Appeals. 
Bailey Eq. Bailey's Equity Reports, South 

Carolina eourt of Appeals. 
Baill. Dig. Baillie's Digest of M?hamme

dan Law. 
Bainb. Mines. Bainbridge on Mines and 

Minerals. 
Baker, Quar. Baker's Law of Quaran

tine. 
Bald. App. l l  Pet. Baldwin's Appendix 

, to 11 Peters. 
Bald. (or Bald. O. 0.) . Baldwin's United 

States Circuit Court RePorts ;-Baldus (Com
menta tor on the Code) ;-Baldasseroni (00 
Maritime Law). 
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Baldw. Dig. TABLE OF ABBREVIATIONS Beav. & Wal. Ry. Oas. 

Baldw. Dig. Baldwin's Connecticut Di
gest. 

Balf. Balfour's Practice, Laws of Scot
land. 

Ball & B. Ball & Beatty's Irish Chan
cery Reports. 

Bank. and Ins. R. Bankruptcy and Insol
vency Reports, English. 

Bank. Ct. Rep. Bankrupt Court Reports, 
New York ;-The American Law Times Bank
ruptcy Reports are sometimes thus cited. 

Bank. I. (or Bank. Inst.). Bankter's In
stitutes of Scottish Law. 

Bank. Rep. American Law Times Bank
ruptcy Reports. 

Bank. & Ins. Bankruptcy and Insolven
cy Reports, English. 

Banks. Banks' Reports, vols. 1-5 Kansas. 
Bann. Bannister's Reports, English Com

mon Pleas. 
Bann. Dr . . Bannister's edition of O. Bridg

man's English Common Pleas Reports. 
Bann. & A. Pat. Ca. Banning & Arden's 

Patent Cases. 
Bar. Barnardiston's English King's Bench 

Reports ; - Barnardiston's Chancery; - Bar 
Reports in all the Courts, English;-Bar
bour's Supreme Court Reports, New York ;
Barrows' Reports, vol. 18 Rhode Island. 

Bar. Ch. (or Chy.). Barnardiston's Eng
lish Chancery Reports. 

Bar. Mag. Barrington's Magna Charta. 
Bar. N. Barnes' Notes" English Common 

Pleas Reports. 
Bar. Obs. St. Barrington's Observations 

upon the Statutes from Magna Charta to 21 
James 1. 

Bar. & Ad. Barnewall & Adolphus' Eng
lish King's Bench Reports. 

Bar. & AI. Barnewall & Alderson's Eng
lish King's Bench Reports. 

Bar. & Arn. Barron & Arnold's English 
Election Gases. 

Bar. & Aust. (or Au.). Barron & Aus
tin's English Election Cases. 

Bar. & Cr. Barnewall & Cresswell's Eng
lish King's Bench Reports. 

Barb. Barbour's Supreme Court Reports, 
New York ;-Barber's Reports, vols. 14-24 Ar
kansas. 

Barb. Abs. Barbour's Abstracts of Chan
cellor's Decisions, New York. 

Barb. App. Dig. Barber's Digest, New 
York. 
, Barb. Ark. Barber's Reports, vols. 14-24 
Arkansas. 

. Barb. Ch. Bar,bour's New York Chancery 
Reports. 

Barb. Ch. Pro Barbour's Chancery Prac
tice (Text Book). 

Barb. Dig. ' Barber's Digest of Kentucky. 
Barb. S. C. Barbour's Supreme Court Re

ports, N e'W ,York. 
Barbe. Barber's Reports, Arkansas. See 

: ; ·Barb . . Ark. 
, Barc. Dig. Barclay's Mis�uri · Digest;. · f 
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Barn. Barnardiston's English King's 
Bench Reports ;-Barnes' English Common 
Pleas Reports ;-Barnfield's Reports, vols. 19-
20, Rhode Island. 

Barn. Ch. Barnardiston's English Chan
cery Reports. 

Barn. No. Barnes' Note of Cases, Eng
lish Common Pleas. 

Barn. & A. Barnewall & Alderson's Eng
lish King's Bench Reports. 

Barn. & Ad. (or Adol.) . Barnewall & 
Adolphus' English King's Bench Heports. 

Barn. & Ald. Barnewall & Alderson's 
English King's Bench Reports. 

Barn. & C. (or Cr.) . Barnewall & Cress
well's English King's Bench Reports. 

Barnard. Ch. Barnardiston's Chancery 
Reports. 

Bar,nard. K. B. Barnardiston's King's 
Bench Reports. 

Barnes. Barnes' Practice Cases, English. 
Barnes, N. C. Barnes' Notes of Cases in 

Common Pleas. 
Barnet. Barnet's Reports, vols. 27-29 

English Central Criminal Courts Reports. 
Barni. & S. Barnfield and Stiness' Re

ports, vol. 20. Rhode Island. 
Barnw. Dig. Barnwall's Digest of the 

Year Books. 
Barr. Barr's Reports, vols. 1-10 Penn

sylvania State ;-Barrows' Reports, vol. 18 
Rhode Island. 

Barr. St. Barrington's Observations upon 
the Statntes from Magna Charta to 21 
James 1. 

Barr. & Arn. Barro;n & Arnold's English 
Election Cases. 

Barr. & Aus. Barron & Austin's English 
Election Cases. 

Barring. Obs. St. (or Barring. St.). 
Ba rrington's Observations npon the Statutes 
from Magna Charta to 21 James 1. 

Barrows. Barrows' REports, vol. 18 
Rhode Island. 

Bart. El. Cas. Bartlett's Congressional 
Election Cases. 

Bat. Dig. Battle's Digest, North Oarolina. 
Bates. Bates' Delaware Chancery Reports. 
Bates' Dig. Bates' Digest, Ohio. 
Batt. (or Batty). Batty's Irish King's 

Bench Reports. 
Bax. (or Baxt.). Baxter's Reports, vols. 

60-68 Tennessee. 
Bay. Bay's South Carolina Reports;

Bay's Reports, vols. 1-3 and 5-8 Missouri. 
Beach, Ree. Beach on the Law of Re

ceivers . 
Beas.  Beasley's New Jersey Chancery Re

ports. 
Beat. (or Beatty). Beatty's Irish Chan

cery Reports. 
Beav. Beavan's English Rolls Coort Re

ports. 
·Bea�. R. & o. Cas •. English Railway and 

Canal Cases, by Beavan , ,and · others. 
, ' Jl�a-.r. & Wa�, R.y. O�If' ;Beavan & Wal
ford's Railway and Canal Q�s.es, ,E:J;lglf,lIld.; 

.. (BL .. �w.DIo'.t. '(3D ED.� 



Beaw. · TABLE OF ABBREVLll'IO�S Benn. & B. Or. Oa.� 

Beaw. (or Beaw. Lex Mere.). Beawes' 
Lex Mercatoria. 

. Beck. Beck's Reports, vols. 12-16 Colo
rado ; also vol. 1 Colorado Court of Appeals. 

Beck, lV1ed. Jur. Beck's Medical Juris
prudellce. 

Bedell. Bedell's Reports, vol. 163 New 
York. 

Bee. Bee's United States District Court 
Reports. 

Bee Adm. Bee's Admiralty. An Appen
dix to Bee's District Court Reports. · 

Bee C. C. R. Bee's Crown Cases Reserv
ed, F.illglish. 

Beebe Cit. Beebe's Ohio Citations. 
Bel. Bellewe's English King's B ench Re

ports;-Bellasis' Bombay Reports ;-Beling's 
Ceylon Reports ;-Bellinger's Reports, vols. 
4-8 Oregon. 

Beling. Beling's Ceylon Reports. 
Beling & Van. Beling & Vanderstraat

en's Ceylon Reports. 
Bell. Bell's Dictionary and Digest of the 

Laws of Scotland;-Bell's English Grown 
Cases Reserved ;-Bell's Scotch Appeal Cas� 
es; - Bell's Scotch Session Cases ; - Bell's 
Calcutta Reports, India ;-Bellewe's English 
King's Bench Reports ;-Brooke's New Cas
es, by Bellewe ;-Bellinger's Reports, vols. 
4-8 Oregon ;-BeUasis' Bombay Reports. 

Bell Ap. Ca. Bell'S Scotch Appeals. 
Bell App. Oas. Bell's Scotch House of 

Lords (Appeal) Cases. 
Bell C. C. Bell's English Crown Cases 

Reserved ;-Bellasis' Civil Cases, Bombay ;
Bellasis' Oriminal Cases, Bombay. 

Bell C. H • .  C. Bell's Reports, Calcutta 
High Court. 

Bell Cas. Bell's Cases, Scotch Court of 
Session. 

Bell. Oas. t. H. VIII. Brooke's New Cas-
es (collected by Bellewe). • 

Bell. Cas. t. R. II. Bellewe's English 
King's Bench Reports (time of Richard II). 

Bell, Comm. Bell's Oommentaries on the 
Law of Scotland. 

Bell Cr. C. ' Bell's English Crown Cases; 
-Beller's Criminal eases, Bombay. 

Bell, Dict. Bell's Dictionary and Digest 
of the Laws of Scotland. 

Bell £01. Bell's folio Reports, Scotch 
Court of Session. 

Bell H. C. Bell's Reports, High Court of 
Calcutta. 

Bell H. L. (or Bell, H. L. Se.). Bell's 
House of Lord's Cases, Scotch Appeals. 

Bell Med. L. J. Bell's Medico Legal Jour
nal. 

Bell Oct. (or 8vo.). Bell's octavo Re
ports, Scotch Court of Session. 

Bell P. O. Bell's Cases in Parliament, 
Scotch Appeals. 

Bell Put. Mar. Bell's Putative Marriage 
Case, Scotland. 

Bell Sc. App. Bell's Appeals to House -of 
Lords from ,Scotland. 

Bell . Se. Dig. Bell's Scottish Digest. 
Bell Sese Cas. Bell's Cases in the Scotch 

Court of Session. 
Benas. Bellasis' Criminal (or Civil) Cas

es, Bombay. 
Ballewe. Bellewe's English King's Bench 

Reports. 
Eellewe t. H. VIII. Brooke's New Cases 

(collected by Bellewe). 
Bellinger. Bellinger's Reports, vols. 4-8 

Oregon. 
Bellingh. Tr. Report of Bellingham's 

TriQl. 
Belt Bro. Belt's edition of Brown's Chan

cery Reports. 
Belt Sup. Belt's ISupplement to Vesey 

Senior's English Chancery Reports. 
Belt Ves. Sen. Belt's edition of Vesey 

Senior's English Chancery Reports. 
Ben. B enedict's United IS ta tes District 

Court Reports. 
Ben. Adm. . Benedict's Admiralty Prac· 

tice. 
Ben. F. I. Cas. Bennett's Fire Insurance 

Cases. 
Ben Mon. Ben Monroe's Reports, Ken

tucky. 
Ben. & Dal. Benloe & Dalison's English 

Common Pleas Reports. 
Ben. & H. L. C. Bennett & Heard's Lead

ing Criminal Cases. 
Ben. & S. Dig. Benjamin & Slidell's Loui· 

siana Digest. 
Bench & B. Bench and Bar (periodical), 

Chicago. 
Bendl. Bendloe (see Benl.). 
Bendloe. Bendloe's or N ew Benloe's P...e

ports, English Common Pleas, Edition of 16(31. 
Bened. Benedict's United States District 

Court Reports. 
Beng. L. R. Bengal Law Reports, India. 
Be.n�. S. D. A. Bengal 'Sudder Dewanny 

Adawlut Reports. 
Benj. Benjamin. New York Annotated 

Cases, 6 vols. 
Benj. Sales. Benjamin on Sales. 
Benj. Chalm. Bills & N. Benjamin's 

Chalmer's Bills and Notes. 
Benl. Benloe's or Bendloe's English 

King's Bench Reports. 
Benl. in Ashe. Benloe at the end of 

Ashe's Tables. 
Benl. in Keil. Benloe or Bendloe in Keil

way's Reports. 
Be.nl. New. Benloe's Reports, Einglish 

King's Bench. 
Benl. Old. Benloe of Benloe & Dalison. 

English Common Pleas Reports. 
Benl. & Dal. Benloe & Dalison's Common 

Pleas Reports. 
Benn. Cal. Bennett's Reports, vol. 1 Cali-

fornia. . 
Benn. F. I. Cas. Bennett's Fire Insur

ance Cases. 
Benn. & H. Cr. Cas. Bennett & Heard's 

Leading Criminal Cases. 
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Benn. &, H. Dig. TABLE OF ABBREVIATIONS Black. Jus. 

Benn. &, H. Dig. Bennett & Herard Mas
sachusetts Digest. 

Benne. Reporter of vol. 7, Modern Re
liOrts. 

]J'ennett. Bennett's Reports, vol. 1 Cali
fornia ;-Bennett's Reports, vol. 1 Dakota ;
Bennett's Reports, vols. 16-21 !Missouri. 

Bent. Bentley's Reports, Irish Chancery. 
Benth. Ev. (or Benth. Jud. Ev.). Ben

tham on Rationale of Judicial Evidence. 
Bentl. Atty.-Gen. Bentley's Reports, 

vols. 13-19 Attorneys-General's Opinions. 
Beor. Queensland Law Reports. 
Ber. Berton's New Brunswick Reports. 
Bern. Bernard's Church Cases, Ireland. 
Berry. Berry's Reports, vols. 1-28 Mis-

souri Court of Appeals. 
Bert. Berton's New Brunswick Reports. 
Best, Ev. � Best on Evidence. 
Best, Pres. Best on Presumptions. 
Best &, S. (or Best &, Sm.). Best &: 

Smith's English Queen's Bench Reports. 
Bett's Dec. Blatchford and Howland's 

United States District Court Reports ;-ol
cott's United States District Court Reports. 

Bev. Pat. Bevill's Patent Cases, English. 
Bev. &, M. Bevin & Mill's Reports, Cey· 

Ion. 
Beven. Beven's Ceylon Reports. 
Bib'b. Bibb's Reports, Kentucky. 
Bick. (or Bick. &, Hawl.). Bicknell &: 

Hawley's Reports, vols. - 10-20 Nevada. 
Big. Bignell's Reports, India. 
Big. Oas. Bigelow'S Cases, William I to 

Richard I. 
Big. L. I. Oas. (or Big. L. &, A� Ins. Oas.). 

Bigelow's Life and Accident Insurance 
Cases. 

Big. Ov. Cas. Bigelow's Overruled Cases. 
Big. Plac. Bigelow's Placita Anglo-Nor-

mannica. 
Bigelow, Estop. Bigelow on Estoppel. 
Bign. Bignell's Indian Reports. 
Bin. Binney's Pennsylvania Reports. 
Bin. Dig. Binmore's Digest, Michigan. 
Bing. Bingham's English Common Pleas 

Reports. 
Bing. N. C. Bingham's New Cases, Eng-

lish Common Pleas. 
Binu. Binney's Pennsylvania Reports. 
Birds. St. Birdseye's Statutes, New York. 
Biret, Vocab. Biret, Vocabulaire des Cinq 

Codes, ou definitions' simplif�es des termes 
de droit et de jurisprudence exprim�s dan 
ces codes. 

Bis. Bissell's United States Circuit Court 
Reports. 

Bish. Cr. Law. Bishop on Criminal Law. 
Bish. Orim. Proc. Bishop on Criminal 

Procedure. 
Bisll. Mar. &, Div. Bishop on Marriage 

and - Divorce. 
Bish. St. Crimes. Bishop ·on Statutory

' 

Crimes. 
Bishop Dig. Bishop's Digest, - Montana. 
Biap. Eq. (or Bisph� Eei .. ). ' Bispham's 

Equity. 
. 
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Biss. (or Bis.). Bissell's United States 
Circuit Court Reports. 

Bitt. Ohamb. Rep. Bittleson's Chamber 
Reports, England. 

Bitt. Pro Oas. Bittleson's Practice Cases, 
English. 

Bitt. W. &, P. Bittleson, Wise & Par
nell's Reports, vols. 2, 3 New Practice Cases. 

Bk. Black's United 'States Supreme Court 
Reports. 

Bl. Black's United States Supreme Court 
Reports;- Blatchford's United States Cir
cuit Court Reports ;-Blackford's Indiana Re
ports;-Henry Blackstone's English Common 
Pleas Reports;-W. Blackstone's English 
King's Bench Reports ;-Blackstone. 

BI. O. O. Blatchford's United States Cir
cuit Court Reports. 

BI. Oom. (or Bl. Oomm.). Blackstone's 
Commentaries. 

BI. Dict. Black's Dictionary. 
Bl. D. &, O. Blackham, Dundas & Os

borne's Irish Nisi Prius Reports. 
Bl. H. Henry Blackstone's English Com-

mon Pleas Reports. 
Bl. Judgm. Black on JUdgments. 
Bl. Law Tracts. Blackstone's Law Tracts. 
Bl. Prize (or Bl. Pro Oas.). Blatchford's 

Prize Oases. 
Bl. R. (or Bl. W.). Sir William Black

stone's English King's Bench Reports. 
BI. &, H. Blatchford & Howland's United 

States District Court Reports ;- Blake � 
Hedges' ,Reports, vols. 2-3 Montana. 

BI. &, W. Mines. Blanchard & Weeks' 
Leading Cases on Mines. 

Bla. Oh. Bland's Maryland Chancery Re
ports. 

Bla. Oom. Blackstone's Commentaries. 
Bla. H. Henry Blackstone's English Com

�on Pleas Reports. 
Bla. W. Sir William Blackstone's Re

ports English King's Bench. 
Black. Black's United States Supreme 

Court Reports ;-Black's Reports, vols. 30-
53 Indiana ;-H. Blackstone's English Com
mon Pleas Reports;-W. Blackstone's Eng
lish King;s Bench Reports ;-Blackford's In
diana Reports. 

Black. Oond. Rep. Blackwell's Condens
ed Illinois Reports. 

Black, Const. Law. Black on Constitu
tional Law. 

Black, Ooust. Prohib. Black's Constitu
tional Prohibitions. 

Black. D. &, O. Blackham, Dundas & Os
borne's Irish Nisi Prius Reports. 

Black. H. Henry Blackstone's English 
Common Pleas Reports. 

Black, Interp. Laws. Black on Interpre
tation of Laws. 

Black, Intoz. Liq. Black on " Intoxicat
ing Liquors. 

Black, 'Judgm. Black on, ,Judgments. ; 
Black. Jus. Blackerby's Justices' Oases. 
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Black. R. Black's United States Supreme 
Court Reports;-W. Blackstone's English 
King's Bench Reports. See Black. 

Black Ship. Ca. Black's Decisions in 
Shipping Cases. 

Black, Tax Titles. Black on Tax Titles. 
Black. W. W. Blackstone's English King's 

Bench Reports. 
Blackt. Blackford's Indiana Reports. 
Blackw. Condo Blackwell's Condensed Re

ports, Illinois. 
Blake. Blake's Reports, vols. 1-3 IMon

. tana. 
Blake & H. Blake and Hedges' Reports, 

vols. 2-3 Montana. 
Blanc. & W. L. C. Blanchard & Weeks' 

Leading Cases on Mines, etc. 
Bland (or Bland's Ch.). Bland's Mary

land -Chancery Reports. 
Blatcht. Blatchford's United States Oir- . 

cult Court Reports--United States Appeals. 
Blatcht. Pro Cas. Blatchford's Prize 

Cases. 
Blatcht. & H. Blatchford & Howland's 

United States District Court Reports. 
Bleckley. Bleckley's Reports, vols. 34, 35 

Georgia. 
Bligh. Bligh's English House of Lords 

Reports. 
Bligh N. S. Bligh's English House of 

Lords Reports, New Series. 
Bliss. Dela ware County ReportS, Penn

sylvania. 
Bliss N. Y. Co. Bliss's New York Code. 
Bloom. Man. (or Neg.) Cas. Bloomfield's 

Manumission (or Negro) Cases, New Jersey. 
Blount. Blount's Law Dictionary. 
Blount Tr. Blount's Impeachment Trial. 
Bomb. H. Ct. Bombay High Court Re-

ports. 
Bomb. L. R. Bombay Law Reporter. 
Bomb. Sel. Cas. Bombay Select Cases. 
Bomb. Sere Bombay Series, Indian Law 

Reports. 
Bond. Bond's United states Circuit Re

ports. 
Booraem. Booraem's Reports, vole. 6-8 

California. 
Boote, Suit at Law. Boote's Suit at Law. 
Booth, Real Act. Booth on Real Actions. 
Borr. Borradaile's Reports, Bombay. 
Bos. Bosworth's New York Superior Court 

Reports. 
Bos. & P. N. R. Bosanquet & Puller's New 

Reports, English Common Pleas. 
Bos. & Pul. Bosanquet & Puller's Eng

lish Common Pleas Reports. 
Bos. & Pul. N. R. Bosanquet & Puller's 

New Reports, English Common Pleas. 
Bosw. Bosworth's New Y'ork Superior 

Court Reports. 
Bott P. L. Bott's Poor Laws. 
Bott P. L. Cas. Bott's Poor Law Cases. 
Bott P. L. Const. Const's Edition of 

Bott's Poor Law Cases. 
Bott Set. Cas. BoWs Poor Law (Settle

ment) 'Cases. 

Bould. Bouldin'S Reports, vol. 119 Ala
bama. 

Bouln. Boulnois' Reports, Bengal. 
Bourke. Bourke's Reports, Calcutta High 

Court. 
Bouv. Ind. Bouvier's institutes of Ameri-

can Law. 
Bouvier. Bouvier's Law Dictionary. 
Bov. Pat. Ca • .  B.ovill's Patent Cases. 
Bow. Bowler & Bowers, vols. 2, 3, Unit-

ed States Comptroller's Decisions. 
Bowen, Pol. Econ. Bowen's Political Eoo-

oom� . 
Bowyer, Mod. Civil Law. Bowyer's Mod

ern Civil Law. 
Br. Bracton ;- Bradford;- Bradwell ;

Brayton ;-Breese ;-Brevard ;- Brewster ;
Bridgman ;- Brightly ;- British ;-Britton; 
- Brockenbrough ; - Brooke; - Broom ;
Brown ;-Brownlow;-Bruce. See below, es
pecially under Bro. 

Br. C. C. British (or English) Crown 
Cases (American reprint) ;- Brown's Chan
cery Cases, England. 

Br. Cr. Ca. British (or English Crown 
Cases. 

Br. Fed. Dig. Brightly's F'ederal Digest. 
Br. N. C. Brooke's New eases, English 

King's Bench. 
Br. P. C. Brown's English Parliamentary 

Cases. 
Br. Reg. Braithwaite's Register. 
Br. Sup. Brown's Supplement to Morri

son's Dictionary, Sessions Cases, Scotland. 
Br. Syn. Brown's Synopsis ot Decisions, 

Scotch Court of Sessions. 
Br. 8& B. Broderip & Bingham, English 

Common Pleas. 
Br. & Fr. Broderick & Fremantle's Eccle

siastical Cases, English. 
Br. 8& Gold. Brownlow & Goldesborough's 

English Common Pleas Reports. 
Br. & L. (or Br. 8& Lush.). Brownlow & 

Lushington's English Admiralty Reports. 
Br. & R. Brown & Rader's Missouri Re

ports. 
Brac. (or Bract. or Bracton). Bracton de 

Legibus et Consuetudinibus Anglire. 
Brad. Bradford's Surrogate Reports, New 

York ;-Bradford's Iowa Reports ;-Bradwell's 
Illinois Appeal Reports ;-Bradley's Reports, 
Rhode Island. 

Bradt. Bradford's New York Surrogate 
Reports ;-Bradford's Reports, Iowa. 

Bradt. Sur. Bradford's Surrogate Court 
Reports, New York. 

Bradw. Bradwell's Appellate Reports, Illi
nois. 

Brady Ind. Brady's Index, Arkansas Re
ports. 

Brame. Brame's Reports, v.ols. 66-72 
Mississippi. 

Branch. Branch's Reports, vol. 1 Florida. 
Branch, M.ax. Branch's Maxims. 
Branch, Prine. Branch's Principia Legis 

�t Eq ui ta tis. 
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Brand. Brandenburg's Reports, vol. 21, 
Opinions Attorneys-G�neral. 

Brand. F. Attachm. (or Brand. For At-
tachm.) Brandon on Foreign Attachment. 

Brande. Brande's Dictionary of Science. 
Brans. Dig. Branson's Digest, Bombay. 
Brant. Brantly's Reports, vols. 80-90 

Maryland. 
Brayt. Brayton's Vermont Reports. 
Breese. Breese's Reports, vol. 1 IllinoiS. 
Brett Ca. Eq. Brett's Cases in Modern 

Equity. 
Brev. Brevard's South Carolina Reports. 
Brev. Dig. Brevard's Digest. 
Brev. Ju. Brevia Judicialia (Judicial 

Writs). 
Brew. Brewer's Reports, vols. 19-26 Mary- . 

land. 
Brewst. Brewster's Pennsylvania Reports. 
Brick. Dig. Brickell's Digest, Alabama. 
Bridg. Dig. Ind. Bridgman's Digested In-

dex. 
Bridg. J. Sir J. Bridgman's English Com-

mon Pleas Reports. 
. 

Bridg. O. . Sir Orlando Bridgman's Eng
lish Common Pleas Reports-(sometimes cit
ed as Carter). 

Bright. (pa.). Brightly's Nisi Prius Re
ports, Pennsylvania. 

Bright. Dig. Brightly's Digest, New York; 
-Brightly's Digest, .Pennsylvania ;-Bright
ly's Digest, United States. 

Bright. Elec. Cas. Brightly's Leading 
Election Cases. 

Bright. N. P. . Brightly's NIsi Prius Re
ports, Pennsylvania. 

Bright. Purd. (or Brightly's Purd. 
Dig.). Brightly's Edition of .Purdon's Digest 
of Laws of Pennsylvania. 

Bris'hiD.. Reporter, vol. 1 Minnesota. 
Brissonius. De verborum qure ad jus ci

vile pertinent significatione. 
Brit. Britton's Ancient Pleas of the 

Crown. 
Brit. Cr. Cas. British (or Elnglish) Crown 

Cases. 
Brit. Quar. 'Rev. British Quarterly Re

view. 
Britt. Britton on Ancient Pleading. 
Bro. See, also, Brown and Browne . 

.Brown�'s Pennsylvania Reports ;-Brown's 
Michigan Nisi Prius Reports;-Brown's Eng
lish Chancery Reports :-Brown's Parliamen
tary 'Cases ;�Brown's Reports, vols. 53-65 
Mississippi ;-Brown's Reports, vols. 80-137 
Missouri. • 

Bro. (Pa.). Browne's Pennsylvania Re
ports. 

Bro. Abr. in Eq. Browne's New Abridg" 
ment of Cases in Equity. 

Bro. Adm. Brown's United States Admi
ralty Reports. 

Bro. A. & R. Brown's United States Dis
trict Oourt Reports (Admiralty and Revenue 
Cases). 

Bro. C. O. Brown's English Ohancery Cas
es, or Reports. 
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Bro. Ch. Brown's English Chancery Re
ports. 

Bro. Ecc. Brooke's Six Judgments in Ec" 
clesiastical Oases (English). 

Bro. N. C. Brooke's New Cases, English 
King's Bench. 

Bro. N. P. Brown's Michigan Nisi Pri
us Reports;-Brown's Nisi Prius Cases, Eng
lish. 

Bro. P . C. Brown's English Parliamen
tary Cases. 

Bro. Supp. Brown'� Supplement to Mor
rison's Dictionary of the Court of Session, 
Scotland. 

Bro. Syn. Brown's Synopsis of Ded:
sions, Scotch Court of Session. 

Bro. V. M. Brown's Vade Mecum. 
Bro. & Fr. Broderick & FremanUe's Eng

lish Ecclesiastical Cases. 
Bro. & G. Brownlow & Goldesborough's 

English Common Pleas Reports. 
Bro. & Lush. Browning & Lushington's 

English Admiralty Reports. 
Brock. Brocken'brough's 'Marshall's Deci

Sions, United States Circuit Court. 
Brock. Cas. Brockenbrough's Virginia 

Cases. 
Brock. & HoI. Brockenbrough & Holmes' 

Virginia Cases. 
Brod. Stair. Brodie's Notes to Stair's In

stitutes, Scotch. 
Brod� & B. (or Brod. & Bing.). Broder

ip & Bingham's English Common Pleas Re
ports. 

Brod. & Fr. Broderick & Fremantle's Ec
clesiastical Cases. 

Brooke (or Brooke [Petit]).  Brooke's 
New Cases, English King's Bench. 

Brooke, Abr. Brooke's Abridgment. 
Brooke Eccl. Judg. Brooke's Six Eccle

Siastical Judgments. 
Brooke N. C. Brooke's New Oases, Eng

lish King's Bench Reports. (Bellewe's Cases 
tempore Henry VIII.) 

Brooke Six Judg. Brooke's Six Ecclesi
astical Judgments (or Reports). 

Brooks. Brooks' Reports, vols. 106-119 
Michigan. 

Broom, Com. Law. Broom's Commenta
ries on the 'Common Law. 

Broom, Max. Broom's Legal Maxims. 
Broom & H. Comm. Broom & Hadley's 

Commentaries on the Law of England. 
BrOllln. Broun's Reports, Scotch Justici

ary Court. 
Brown. Brown's Reports, vols. 53-65 

Mississippi ;-Brown's English Parliamenta
ry Cases;-Brown's English Chancery Re
ports;-Brown's Law Dictionary ;-Brown's 
Scotch Reports ;-Brown's United States Dis
trict Court Reports ;-Brown's U. ,So Admi
ralty Reports;-Brown's Michigan Nisi Pri
us Reports;-Brown's Reports, vols. 4-25 Ne
braska;-Brownlow (& GoldesboroUgh's) 
English Common Pleas Reports ;-Brown's 
Reports, vols. 80-137 Missouri See, , also, 
Bro. and Browne. 
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Browne. Browne's Pennsylvania Reports; 
-Browne's Reports, vols. 97-:-114 Massaehu
setts;-Browne, New York Civil Procedure. 
See also Bro. and Brown. 

Brown A. & R. Brown's United States 
District Oourt Reports (Admiralty and Reve
nue Cases). 

Brown, Adm. Brown's United States Ad
miralty Reports. 

,Brown, Ch. (or Brown C'h. Cas.) . 
Brown's Ohancery Oases, English. 

Brown. Civ. & Adm. Law. Brown's Civil 
and Admiralty Law. 

:Drown Ecc. Brown's Ecclesiastical Re
ports. EngUsh. 

Brown N. P. Brown's Michigan Nisi Pri
us Reports. 

Brown N. P. Cas. Brown's Nisi Prius 
Cases, English. 

Brown P. C. Brown's Parliamentary Cas
es, English Hou�e of Lords. 

B�own, ParI. Cas. Brown's Parliamen
tary Cases, English House of Lords. 

Brown Sup. Dec. Brown's Supplement 
to Morrison's Dictionary, Session Cases, Scot
land. 

Brown Syn. Brown's Synopsis of Deci
Sions, Scotch. 

Brown. & Gold. Brownlow & Goldesbor
ough's English Common Pleas Reports. 

Brown & H. Brown & Hemingway's Re
ports, vols. 53-58 Mississippi. 

Brown. & Lush. Browning & Lushing
ton's English Admiralty Reports. 

Browne, Div. Browne's Divorce Court 
Practice. 

Browne N. B. C. Browne's National Bank 
Cases. 

Browne, Probe Pro 
Practice. 

Browne's Probate 

Browne & Gray. Browne & Gray's Re
ports, vols. 110-111 Massachusetts. 

Browne & Maen. Browne & 'Macna,ma
ra's English Railway and Canal Cases. 

Brownl. (or Brownl. & Gold.) . Brown
low & Goldesborough�s English Common 
Pleas Reports. 

Bru. (or Bruce). Bruce's Scotch Court 
of Session Reports. 

. Brun. Brunner's Oollective Cases, Unit
ed States. 

Brunk. Ir. Dig. Brunker's Irish Com
mon Law Digest. 

Brunner Sel. Cas. Brunner's Selected 
Cases United States Circuit Courts. 

Bt. Benedict's United States District 
Oourt Reports. 

Buch. Buchanan's (Eiben J. or James) 
Reports, Cape of Good Hope. 

Buch. CaZl. (or Tr.). Buchanan's Re-
markable Criminal Cases, Scotland. 

Buch. Ct. Ap. Cape G. H. Buchanan'S 
C-ourt of Appeals Reports, Cape of Good 
Hope. 

Buch. E. Cape G. H. E'. Buchanan's Re
ports, Cape of Good Hope. 

Buch. E. D. Cape G. H. Buchanan's 
Eastern District Reports, Cape of Good 
Hope. 

Buch. J. Cape G. H. J. Buchanan's Re
, ports, Cape of Good Hope. 

Buck. Buck's English Cases in Bank
ruptcy;-Buck's Reports, vols. 7-8 Montana. 

Buck. Cooke. Bucknill's Cooke's Cases 
of Practice, Common Pleas. ' 

Buck. Dec. Buckner's Decisions (in Free
man's MiSSissippi Chancery Reports). 

Buir. Super. Ct. Sheldon'S Superior 
Court Reports, Buffalo, New York. 

Bu'n. N. P. Buller'S Law of Nisi Prius, 
English. 

Bull. & C. Dig. Bullard & Curry's Lou
isiana Digest. 

Buller MSS. J. Buller's Paper Books, 
Lincoln's Inn Library. 

BuIst. Bulstrode's English Kirig's Bench 
Reports. 

Bump, Fraud. Conv. Bump on Fraudu
lent Conveyances. 

Bump N. C. Bump's Notes on 'Constitu
tional Decisions. 

B,unb. Bunbury's English Exchequer Re
ports. 

Bur: Burnett's Reports, Wisconsin. 
Bur. (or Burr.). Burrow's English King's 

Bench }{eports. 
Bur. M. Burrow's Reports tempore Mans

field. 
Burf. Burford's Reports, vols. 6-9 Okla

homa. 
Burg. Dig. Burgwyn's Digest Maryland 

Reports. 
Burge, Confl. Law. Burge on the Con

tlict of Laws. 
Burge, Sur. Burge on Suretyship. 
Burgess. Burgess' Reports, vols. 46-49 

Ohio State. 
Burke Tr. Burke's Celebrated Trials. 
Burks. Burks' Reports, vols. 91-97 Vir

ginia. 
Burlamaqui. Burlamaqui's Natural & 

Political Law. 
Burlesque Reps. Skillman'S New York 

Police Reports. 
Burm. L. R. Burmah Law Reports . 
Burn, Diet. Burn's Law Dictionary. 
Burn, Ecc. Law. Burn's Ecclesiastical 

Law. 
Burnet. Burnet's Manuscript DeciSions, 

Scotch Court of Session. 
Burnett. Burnett's Wisconsin Reports ;  

-Burnett's Reports, vols. 20-22 Oregon. 
Burr. Burrow's English King's Bench 

Reports. 
Burr. S. C. (or Sette Cas.). Burrows' 

English Settleme:Q.t Cases. 
Burr Tr. Rob. Burr's Trial, reported by 

Robertson. 
Burrill. Burrill's Law Dictionary. 
Burrill. Cire. Ev. Burrill on Circum

stantial Evidence. 
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BurrUI, Pro Burrlll's Practice. 
Burrow. Burrow's Reports, Englisb 

King's Bencb. 
Burrow, Sette Cas. Burrow's English 

Settlement Cases. 
Burt. Cas. Burton's Collection of Cases 

and Opinions. 
Burt. Real Prop. Burton on Real Prop

erty. 

Burt. Se. Tr. Burton's · Scotcb Trials. 
BuSb. Busbee's Law Reports, North Caro

lina. 
Bush. Cr. Dig. Busbee's Criminal DI· 

gest, North Carolina. 
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Bush. Eq. Busbee's Equity Reports, North 
Carolina. 

Bush. Busb's Reports, Kentucky. 
Butl. Co. Litt. Butler's Notes to Coke 

011 Littleton. 
Butl. Hor. Jur. Butler's Horre JuridiclB 

Subsecivre. 
Butt's She Butt's Edition of Shower',. 

English King's Bencb Reports. 
Buxton. Buxton's Reports, vols. 123-126 

North Carolina. 
Byles, BUls. Byles on Bills. 
Bynk. Bynkershoek on the Law of War. 
Bynk. Obs. Jur. Bom. Bynkershoek, Ob-

servatlonum Juris Romani Libr!. 
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c 
c. Cowen's Reports, New York ;--Con· 

necticut;- California ;- Colorado;- Canada 
(Province) . 

C. B. Chief Baron of the Exchequer ;
Common Bench ;-English Common Bench 
Reports by Manning, Granger & Scott. 

C. B. N. S. Common Bench Reports, New 
Series. -

C. B. R. Oour de Blanc de la Reine, Que
bec. 

C. C. A. United States Circuit Court ot 
Appeals Reports. 

O. O. O. Choice Cases in Chancery. 
O. o. Ohr. Ohancery Ca ses Chronicle, 

Ontario. 
O. O. tE.. Caines' Cases in Enor, New 

York ;-Cases of Contested Elections. 
O. O. L. C. Civil Code, Quebec. 
o. O. P. Code of Civil Procedure. -
O. O. P. A. United States Court of Cus

toms and Patent Appeals. 
O. C. Supp. City Oourt Reports, Suppl&

ment New York. 
O. D. Cq;mm.issioner's Decisions, United 

States Patent Office ;-Century Digest ; Cur
rent Digest. 

O. E. Gr. O. E. Greene's New Jersey Eq. 
uity Reports. 

-

O. H. & A. Carrow, Hamerton & - Allen'. 
New Sessions Cases, English. 

O. J. O. Couper's Judiciary Cases, Scot-
land. 

O. J. Oan. Corpus Juris Canonici. 
O. J. Oiv. Corpus Juris Civilis. 
O. L. Oh. Common Law Chamber Reports, 

Ontario. 

O. L. P. Act. English Common Law Pro
cedure Act. 

O. L. R. Common Law Reports, printed 
by Spottiswoode ;-"English Common Law 
Reports" (1853-1855). 

o. M. & R. Crompton, Meeson & Roscoe, 
English Exchequer Reports. 

O. N. Code Napol�on. 
O. N. Oonf. Cameron & Norwood's North 

Carolina Conference Reports. 
O. N. P. Cases at Nisi ·Prius. 
O. N. P. C. Campbell's Nisi Prius dases. 
o. O. Common Orders. 
O. of O. E. Cases of Contested Elections, 

United, States. 
O. P. O. Code of Civil Procedure, Quebec. 
o. P. O. (01' Ooop.). C. P. Cooper's Eng. 

lish Chancery Practice Cases. 
O. P. O. t. Br. C. P. Cooper's English 

Chancery Reports tempore Brougham. 
O. P. O. t. Oott. C. P. Cooper's English 

Chancery Reports tempore Cottenham. 
O. P. Oooper. Cooper's English Chan. 

eery. 

O. P. D. (or C. P. Div.). Common Pleas 
Division, English Law Reports (1875-1880). 

O. P. Q. Oode of Civil Procedure, Quebec 
(1897). 

. C. P. Rep. Common Pleas Reporter, 
�cranton, Pennsylvav�a. 

O. P. U. O. Common .Pleas Reports, Up
per Canada. 

C. Pro Code at Procedure ;-Code de Pro· 
c�dure Civile. . 

C. R. Chancery Reports;-'Oode Report· 
er, New York. 

C. R. N� S. Code Reports, New Series, 
New York. 

C. Rob. C. Robinson, English Admiralty. 
C. Rob. Adm. Christopher Robinson's 

Reports on English Admiralty. 
C. S. Court of Session, -Scotland. 
C. S. B. C. Consolidated Statutes, British 

Columbia. 
C. S. C. Consolidated Statutes ot Can

ada, 1859. 
c. S. L. O. Consolidated 'Statutes, Lower 

Canada. 
C. S. M. Consolidated Statutes ot ManI

toba. 
C. S. N. B. Consolidated Statutes of New 

Brunswick. 
C. S. U. C. Consolidated Statutes of Up

per Canada, 1859. 
C. S. & J. Cushing, Storey & Josselyn's 

Election Cases. See vol. 1 Cushing's Elec
tion Oases, Massachusetts. 

C. S. & P. (Craigie, ,Stewart &) Paton'. 
Scotch Appeal Cases. 

C. it. K. Cases tempore 'King (Macnagh· 
ten's Select Chancery Cases, English). 

C. t. N. Cases tempore Northington 
(E.den's English Chancery Reports) . 

C. t. T. Cases tempore Talbot, English 
Chancery. 

C. Theod. Codex Theodosiani 
C. W. Dud. C. W. Dudley's Law or Eq

uity Reports, South Carolina. 
C. & A. Cooke & Alcock's Irish King's 

Bench Reports. 
. 

C. & C. Coleman & Caine's Cases, New 
York. 

C. & D. Corbett & Daniel's English Elec
tion Oases ;-Crawford & Dix's Abridged Cas
es, Irish. 

C. & D. A. C. Crawford & Dix's Abridg
ed Cases, Irish. 

C. & D. C. C. Crawford & Dix's Irish 
Circuit Cases. 

C. & E. Cabab� & Ellis, English. 
C. & F. Clark & Finnelly's English House 

of Lords Reports. 
C. & H. Dig. Coventry & Hughes' Di

gest. 
O .  & J. Crompton & Jeryis' English Ex

chequer Reports. 
C. & K. Carrington & Kirwan's English 

Nisi Prius Reports. 
C. & L. Connor & Lawson's Irish Chan

cery Reports. 
C. & L. C. C. Cane & Leigh's Crown Cas-

es. 
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C. &. L. Dig. Cohen & Lee's Maryland Di
gest. 

C. & :M. Crompton & Meeson's English 
Exchequer Reports ;-Oarrington & Marsh
mm,'s tanglish Nisi Prius Reports. 

C. & N. Oameron & Norwood's North 
Carolina Conference Reports. 

C. & O. R. Cas. English Raihvay and Ca
nal Oases, by Carrow & Oliver et al. 

C. & P. Oarrington & Payne's English 
Nisi Prius Reports;-Oraig & Phillips' Ohan
eery Reports. 

C. & R. Cockburn & Rowe's English Elec
tion Cases. 

C. & S. Dig. Oonnor & Simonton'S South 
Carolina Digest. 

Ca. Oase 'Or Placitum ;--Cases (see Cas.). 
Ca. t. Hard. Oases tempore Hardwicke. 
Ca. t. K. Oases tem.pore King;--Oases 

t(m!'pore King, Ohancery. 
Ca. t. Taib. Cases tempore Talbot, Chan

cery. 
Ca. temp. F. Cases tem.pore Finch. 
Ca. temp. H. Cases tempore Hardwicke, 

King's Bench. 
Ca. temp. Holt. Cases tempore Holt, 

King's Bench. 
Cab. Lawy. The Ca'binet Lawyer. 
Cab. & E. (or Cab. & El.). OabaM & El

lis, English. 
Cadw. Dig. Cadwalader's Digest of At

torney-General's Opinions. 
Cai. Caines' Term Reports, New York 

Supreme Oourt. 
Cai. Cas. (or · Cas. Err.). Caines' New 

York Cases in Error. 
Cai. T. R. Caines' Term Reports, New 

York Supreme Court. 
Cain. Caines, New York. 
Caines. Caines' Reports, New York Su

preme Court. 
Caines Cas. Caines' Cases, Court of Er

rors, New York. 
Cairn's Dec. Cairn's Decisions in the 

Albert Arbitration. 
Cal. Oalifornia ;-Oalifornia Reports ;

Calthrop's English King's Bench Reports ;
Caldecott's English Settlement Cases. 

('lal. App. Oalifornia Appellflte Reports. 
Cal. Rep. California Reports ; - Cal-

throp's English King's Bench Reports. 
Cal. S. D. A. Calcutta Sudder Dewanny 

Adawlut Reports. 
Cal. Sere Oalcutta Series Indian Law Re

ports. 
Cald. Caldwell's Reports, vols. 25-36 

West Virginia. 
CaJd. (or Caid. J. P. or Cald. S. C.). Cal

decott's English Magistrate's (Justice of the 
Peace) and Settlement Cases. 

Call. Call's Virginia Reports. 
Call. Sew. Callis on Sewers. 
Calth. Calthrop's English King's Bench 

Reports. 
Calvin. (or Calvin. Lex • .lurid.). Calvin-

us Lexicon Juridicum. . 
. 

Cam. Cameron's Reports, Upper Oal.nada, 
Queen!s. Bench • .  
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Cam. Due. Camera Ducat-a (Duchy Cham
ber). 

Cam. Op. Cameron's Legal Opinions, To
ronto. 

Cam. Seae. Camera Scaccaria (E."rcheq
uer Chamber). 

Cam. Stell. Camera Stellata (Star Oham
ber). 

Cam. & Nor. Cameron & Norwood's North 
Carolina Conference Reports. 

Camd. Brit. (or Camden). Camden's 
Britannia. 

Camp. Camp's Reports, vol. 1 North Da
kota ;-Campbell's English Nisi Prius Re
ports;-Campbell's Reports, vols. 27-58 Ne-
braska. See also Campbell. 

. 

Camp. Dec. Campbell's Decisions. 
Camp. Lives Ld. Ch. Campbell's Lives 

of the Lord · ChanceUors. 
Camp. N. P. Campbell's English Nisi Pri

us Reports. 
Campbell. Campbell's English Nisi Pri

us Reports;-Campbell's Reports of Taney's 
United States Circuit Court Decisions;
Campbell's Legal Gazette Reports, Pennsyl.' 
vania ;-Campbell's Reports, vols. 27-58 Ne
braska. 

Can� Exeh. Canada Exchequer Reports. 
Can. S. C. Rep. Canada Supreme Court 

Reports. 
Cane & L. Cane & Leigh's Crown Cases 

Reserved. 

Car. Oal�olus (as 4 Car. II.) ;-Carolina:. 
Car., H. & A. Carrow, Haruerton & Al

len's New Sessions Cases, English. 
ca1'., O. & B. English Railway & Oanal 

Cases, by Garrow, Oliver, Bevan et a1. 
Car. & K. (or Kir.). Carrington & Kir

wan's English Nisi Prius Reports. 
Car. & M. (or Mar.). Oarrington & 

Marshman's English Nisi Prius Reports. 
Car. & 01. English Railway & Canal Gas

es, 'by Carrow, Oliver et al. 
Car. & P. Carrington's & Payne's Eng

Ush Nisi Prius Reports. -
Carl. Carleton, New Brunswick. 
Carp. P. C. Carpmael's English Patent 

Cases. 

Carpenter. Carpenter's Reports, vols. 
52-53 California. 

Carr. Cas. Carran's Summary Cases, In
dia. 

Carr., Ham. & AI. Carrow, Hamerton & 
Allen's New Sessions Oases, English. 

Carr. & K. Carrington & Kirwan. 
Carrano Carrau'� edition of "Summary 

Cases," Bengal. 
Cart; Cartwright's Cases, Canada. 
Carter. Carter's English Common Pleas 

Reports, same as Orlando Bridgman ;-Car
ter's Reports, vols. 1, 2, Indiana. 

Carth. Carthew's English King's Bench 
Reports. 

Cary. Cary's English Chancery Reports. 
Oas. Caley's Reports, vols. 25-36 :Penn

sylvania State. 
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Cas. App. Cases of Appeal to the House 
of Lords. 

Cas. Arg. & Dec. Oases Argued and De
creed in Chancery, English. 

C3.s. B. R. Cases Banco Regis tempore · 
)Villiam III. (12. Modern Reports) . 

Cas. B. R·. Holt. Cases and Resolutions 
(of settlements ; not Holt's King's Bench 
R eports). 

Cas. C. L. Cases in Crown Law. 
Cas. Ch. Cases in Chancery, English ;

Select Oases in Chancery ;-Cases in Chan
cery (9 Modern Reports). 

Cas. Eq. Cases in Equity, Gilbert's Re
pOl'ts ;-Cases and Opinions in Law, Equity, 
and Oonveyancing. 

Cas. Eq. Abr. Cases in Equity, Abridg
eu, English. 

Cas. F. T. Cases tempore Talbot, by For
rester, English Chancery. 

Cas. H. L. Cases in the House of Lords. 
Cas. in C. Cases in Chancery;- -Select 

Cases in Chancery. 
Cas. K. B. Cases in King's Bench (8 

Modern Reports). 
Cas. K. B. t. H. Cases tempore Hardwicke 

(W. Kelynge's English King's Bench Re
ports). 

Cas. L. & Eq. Cases in Law and Equity 
(10 Modern Reports) ;- Gilbert's Oases in 
Law and Equity, English. 

Cas. P. (or ParI.) . Cases in Parliament. 
Cas. Pro Cases of Practice, English 

King's Bench. 
Cas. Pro C. P. Cases of Practice, Eng

lish Common Pleas (Cooke's Reports). 
Cas. Pro K. B. Cases of Practice in the 

King's Bench. 
Cas. R. Casey's Reports, vols. 25-36 

Pennsylvania State. 
Cas. S.  C. (Cape G. H.). Cases in the Su

preme Court, Cape of Good Hope. 
Cas. Self Def. Horrigan & Thompson's 

Oases on Self-Defense. 
Ca.s. Sette Cases of Settlement, King's 

Bench. 
Cas. Six Cir. Cases on the Six Circuits, 

Ireland. 
Cas. t. Ch. II. Cases tempore Charles II., 

in vol. 3 of Reports in Chancery. 
Cas. t. F. Cases tempore Finch, English 

Chancery. 
Cas. t. Geo. I. Cases te1npore George I., 

English Chancery (8, 9 Modern Reports). 
Cas. t. H. (or Hardwicke). Cases tem

pOTe Hardwicke, English King's Bench 
(Ridgway, Lee, or Annaly) ;-V"\rest's Chan
cery Reports, tempore Hardwicke. 

C as. t. Holt (or H.). Cases tempore Holt, 
English King's Bench ;-Holt's Reports. 

Cas t. K. Select Cases tempore King, 
English Chancery (edited by Macnaghten) ;
Moseley's Chancery Reports, tem.pore King. 

Cas. t. Lee. (Phillimore's) Cases tempore 
Lee, English Ecclesiastical. 

Cas. t. Mac. Cases tempo're Macclesfield 
�lO Modern Reports). 

Cas. t. Nap. Cases tempore Napier, by 
Drury, Irish Chancery. 

Cas. t. North. Cases tempore Northing
ton (Eden's English Chancery Reports). 

Cas. t. PIUllk. Cases tempore Plunkett, 
by Lloyd & Gould, Irish Chancery. 

Cas. t. Q. A. Cases tempore Queen Anne 
(11 'Modern Reports). 

Cas. t. Sugd. Cases tempore Sugden, 
Irish Chancery. 

Cas. t. Tal. Cases tempore Talbot, Eng
lish Chancery. 

Cas • .  t. Wm. III. Cases tempore William 
III. (12 Modern Reports). 

Cas. Tak. & Adj. Cases Taken and Ad
judged (first edition of Reports in Chan
cery). 

Cas. w. Ope . Cases, with Opinions, by Em
inent Counsel. 

Cas. Wm. I. Bigelow's Cases, William I. 
to Richard I. 

Casey. Casey's Reports, vols. 25-36 Penn-
sylvania State. 

. 

Casso Dig. Cassel's Digest, Canada. 
Casso Sup. C. Prac. Oassel's Supreme 

Court Practice, 2d edition by Masters. 
Cel. Tr. Burke's Celebrated Trials. 
Cent. Diet. Century Dictionary. 
Cent. Dig. Century Digest. 
[ 1 89 1 ] Ch. La w Reports, Chancery Di

vision, from 1891 onward. 
Ch. App. Cas. Chancery Appeal Oases, 

English Law Reports. 
Ch. Cas. Cases in Chancery. 
Ch. Cas. Ch. Choyce Cases in Chancery. 
C'h. Cham. (or Ch. Ch.). Chancery Cham-

ber Reports, Ontario. 
Ch. Col. Ope Chalmers' Colonial Opin

ions. 
Ch. Dig. Chaney's Digest, Michigan Re

ports. 
Ch. Div. (or D.) .  Chancery Division, Eng

lish Law Reports (1876-1890). 
Ch. Prec. Precedents in Ohancery. 
Ch. R. M. R. M. Charlton's Georgia Re

ports. 
Ch. Rep. Reports in Chancery;- Irish 

Chancery Reports. 
Ch. Rep. Ir. Irish Chancery Reports. 
Ch. Sent. Chancery Sentinel, Saratoga, 

New York. 
Ch. T. U. P. T. U. P. Charlton's Georgia 

Reports. 
Ch. & Cl. Cas. Cripp's Ohurch and Cler-

gy Cases . .  
Chal. Op. Chalmers' ,Colonial Opinions. 
Cham. Chamber Reports, Upper Canada. 
Chamb. Dig. P. H. C. Chambers' Digest 

of Public Health Cases. 
Chamb. Rep. Chancery Chamber Re

ports, Ontario. 
Chamber. Chamber Reports, Upper Can

ada. 
Chan. Chaney's Reports, vols. 37-58 

Michigan ;-Chancellor ;-Chancery (see Ch.). 
Chane. Ohancery (see Ch.). 
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Ohana. Cbandler's Reports, Wisconsin;
Chandler's 'Reports, vols. 20, 38-44 New 
Hampshire. 

Ohand. Or. Tr. (or Ohand. Orim. Tr.). 
Chandler's American 'Criminal Trials. 
, Chaney. Chaney's Reports, vols. 37-58 
Michigan. 

Oharl. Pro Oas. Oharley's English Prac
tice -Gases. 

Oharlt. R. M. R. M. Charlton's Georgia 
Reports. 

Oharlt. T. U. P. T. U. P. Charlton's Geor
gia Reports. 

Ohase. Chase's United States Circuit 
Court Decisions. 

Ohev. Cheves' South Carolina Law Re
ports. 

Ohev. Oh. (or Eq.) . Cheves' South Caro
lina Equity Reports. 

Oheves. Cheves' Law Reports, South Car
olina. 

Ohip. Chipman's Reports, New Bruns
wick. 

Ohip. D. D. Chipman's Vermont Reports. 
Ghip. MS. Reports printed from Chip-. 

man's Manuscript, New Brunswick. 
Ohip. N. N. Chipman's Vermont Reports. 
Ohip. W. Chipman's New Brunswick Re

ports. 
Ohit. (or Ohitt.). Chitty's English Bail 

Court Reports. 
Ohit. Archb. Pro Chitty's Archbold's 

Practice. 
Ohit. Bills. Chitty on Bills. 
Ohit. Bl. Oomm. Chitty's Blackstone's 

Commentaries. 
Ohit. Oom. Law. Chitty ' on Commercial 

Law. 
Ohit. Oont. Chitty on Contracts. 
Ohit. Orim. Law. Chitty on Criminal 

Law. 
Ohit. Gen. Pro Chitty's General Practice. 
Chit. Med. Jur. Chitty 'on Medical Ju-

risprudence. 
Ohit. Pl. Ohitty on Pleading. 
Ohit. Pro Ohitty's General Practice. 
Chit. St. Chitty's Statutes of Practical 

Utility. 
Ohitt. Chitty's English Bail Court Re

ports. 
Ohr. Rep. Chamber Reports, Upper Can

ada. 
Ohr� Rob. Christopher Robinson's Eng

lish Admiralty Reports. 
Ohute, Eq. Chute's Equity under the Ju

dicature Act. 
Oic. Frag. de Repu:b. Cicero, Fregmenta 

d� Republica. 
Oity Ot. R. Oity Court Reports, New 

York. 
Oiv. Oode. Civil Code. 
Oiv. Oode Prac. Civil Code of Practice. 
Oiv. Proc. Rep. Civil ,Procedure Reports, 

New York. 
. 

0'1. App. Clark's Appeal Cases, lIopse of 
Lords: 
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01. Oh. Clarke's Chancery Reports, New 
YO,rk. 

01. Home. Olerk Home, Scotch Session 
Cases. 

01. & Fin. (or F.). Clark & Finnelly's 
House of Lords Cases. 

01. & Fin. N. S. House of Lords Cases, 
by Clark. 

01. & H. Clarke & Hall's Contested EJec
tions in Congress. 

Olark. English House of Lords Cases 
by Clark ;- Clark's Reports, vol. 58 Ala: 
bama. See, also, Clarke. 

Olark Dig. Clark's Digest, House of 
Lords Reports. 

Olark & F. (or Fin:) .  Clark & Finnelly's 
Reports, English House of Lords. 

Olark & Fin. N. S. Olark's House of 
Lords Cases. 

Olarke. Clarke's New York Chancery Re
ports;-Clarke's edition of vols. 1-8 Iowa ; 
-Clarke's Reports, vols. 19-22 Michigan ;
Clarke's Notes of Cases, Bengal. See, also, 
Clark. 

Olarke Oh. Clarke's New York Chancery 
Reports. 

Olarke Not. (or R. & 0.) .  Clarke's Notes 
of Cases, in his "Rules and Orders," Ben
gal. 

Olarke & H. Elec. Oas. Clarke & Hall's 
Cases of Contested Elections in Congress. 

Olayt. Clayton's English Reports, York 
Assizes. 

Olem. Clemens' Reports, vols. 57-59 Kan
sas. 

Olerk Home. Clerk HoOme's Decisions� 
Scotch Court of Session. 

Oli£. Clifford's United States Circuit 
Court Reports. 

Oli£. (South.) EI. Oas. Clifford's South
wick Election Cases. 

Oli£. & Rick. Clifford & Rickard's Eng
lish Locus Standi Reports. 

Oli£. & St. Clifford & Stephens' English 
Locus Standi Reports. 

Oli££. Cliffordis Reports, United States� 
First Circuit. 

Olin. Dig. Clinton's Digest, New York. 
elk. Mag. Clerk's Magazine, Londou;

Rhode Island Olerk's Magazine. 
Clow L. O. on Torts. Clow's Leading 

Cases on Torts. 
00. Coke's English King's Bench Reports. 
00. Ent. Coke's Entries. 
00. G. Reports and Cases of Practice in 

Common Pleas tempore Anne, Geo. I., and 
Geo. II., by Sir G. Coke. (Same as Cooke's 
Practice Reports.) 

00. Inst. Coke's Institutes. 
00. Litt. The First Part of the Insti

tutes of the Laws of England, or a Com
mentary on Littleton, by Sir Edward Coke. 

00. P. 0. ' Coke's Reports, English King's 
Bench. 

' . 

00. Pl. Coke's Plead1ngs -(sometimes l)ub
, bUshed separately). 
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00. B. (N. Y.). Code Reporter, New York. 
00. B. N. S. Code Reporter, New Series. _ 
00. Rep. Coke's Reports, King's Bench. 
Oobb. Cobb's Reports, vols. 4-20 Geor-

gia ; ....... Cobb's Reports, vol. 121 Alabama. 
Oobb. St. Tr. Cobbett's (afterwards How

ell's) State TrialS. 
Oochr. Cochran's Nova Scotia Reports ; 

-Cochrane's Reports. vols. 3-7 North Da
kota. 

Cock. Tich •. Ca. Cockburn's Charge in 
the Tichborne Case. 

Cock. & Rowe. Cockburn & Rowe's Elec
tion Cases. 

Cocke. Cocke's Reports, vols. 16-18 Ala
bama ;-Cocke's Reports, vols. 14, 15 Florida. 

Cod. Codex Justinianus. 
Cod. Jur. Civ. Codex Juris Civilis;-:-Jus-

tinian's Code. 
Cod. Theodos. Codex Theodorianus. 
Code. Criminal Code of Canada, 1892. 
Code Civ. Pro. (or Proc.). Code of Civil 

Procedure. 
Code Civil. Code Civil or Civil Code of 

]'rance. 
Code Cr. Pro. (or Proc.). Code of Crim

inal Procedure. 
Code d'Instr. Crim. Code d'Instruction 

Criminelle. 
Code de Com. Code de Commerce. 
Code La. Civil Code of Louisiana. 
Code N. (or Nap.). Code NapoMon, 

French Civil Code. 
Code Pro. Code of Procedure. 
Code R. N. S. Code Reports, New Series. 
Code Rep. New York Code Reporter. 
Code Rep. N. S. New York Code Reports, 

New Series. 
Cof. Dig. Cofer's Digest, Kentucky. 
Coffey Provo Dec. 'Coffey's Probate De

cisions. 
Cogh. Epit. Coghlan's Epitome of Hindu 

Law Cases. 
Coke. Coke's English King's Bench Re-

ports (cited by parts and not by volume). 
Coke InBt. Coke's Institutes. 
Coke Lit. Coke on Littleton. 
Col. Colorado ; - Colorado Reports;-

Coldwell's Reports, Tennessee ;-Coleman3s 
Reports, vols. 99, 101-106, 110-129, Alabama. 

Col. App. Colorado Appeals. 
Col. C. C� CIollyer's English Ohancery 

Cases. 
Col. Cas. Coleman's Cases (of Practice), 

New York. 
Col. L. Rep. Colorado Law Reporter� 
Col. Law Review. Columbia Law Re

view. 
Col. & Cai. Coleman & Caines' Cases, 

New York. 
Cold. (or Coldw.). Coldwell's Tennessee 

Reports. 
Cole. Cole's edition of Iowa Reports;

Coleman's Reports, vols. 99, 101-106, 110-
129 Alahama. 

Cole. Cas. Pr. Coleman's Cases, New 
York. 

. 0011. Colles' .Parliamentary Cases. 
ColI. (or C. C.). Collyer's English Chan

cery Cases. 
ColI. P. C. Colles' English Parliamentary 

(House of Lords) Cases. 
ColI. & E. Bank. Collier and Eaton's 

American Bankruptcy Reports. 
Colles. Colles' English Parliamentary 

Cases. 
Colly. Collyer's English Vice. Chancel-

lors' Reports. 
Colly. Partn. ' Oollyer on Partnerships� 
Colo. ,Colorado Reports. 
Colq. Colquit's Reports '(1 Modern). 
Colq. Rom. Civil Law. Colquhoun's Ro-

man Civil Law. 
Colt. (Reg. Ca.). Coltman's Registration 

Cases. 
Colvil. Colvil's Manus,cript Decisions, 

Scotch Court of Session. 
Com. Comyn's Reports, English King's 

Bench ;-Comberbach's English King's Bench 
Reports ;-Comstock's Reports, vols. 1-4 New 
York Court of Appeals. 

Com. B. Common Bench Reports (Man
ning, Granger, and Scott) . 

Com. B. N. S. Engliclh Common Bench 
Reports, New Series. 

Com. Cas. Commercial Cases, England. 
Com. Dig. Comyns' Digest. 
Com. Jour. Journals of the House of 

Commons. 
Com. L. R. English Common Law Re

ports. 
Com. Law Rep. English Common Law 

Reports;-Common Law Reports, published 
by Spottiswoode. 

Com. Pl. Oommon Pleas, English Law 
Reports. 

Com. Pl. Div. Common Pleas Division, 
E'nglish Law Reports. 

Comb. Comberbach's English King's 
Bench Reports. 

Compo Dec. Comptroller's Decisions. 
Compo Laws. Compiled Laws. 
Compo St. Compiled Statutes. 
Comst. Comstock's Reports, vols. 1-4 . 

New York Court of Appeals. 
Comyns. Comyns' English King's Bench 

Reports. 
' 

Comyns' Dig. Comyns' Digest, English. 
Con. Conover's Reports, Wisconsiu;-

Continuation of Rolle's Reports (2 Rolle) ;
Connoly, New York Criminal. 

Con. Cus. Conroy's Custodian Reports. 
Con. & Law. Connor & La wson's Irish 

Chancery Reports. 
Condo Ch. R. '(or Eng. Ch.). Condensed 

English Chancery Reports. 
Condo Eccl. Condensed Ecclesiastical Re

ports. 
Condo Ex. R. Condensed Exchequer Re

ports. 
Condo Rep. U. S. Peters' Condensed Unit

ed States Reports. 
Conf. Oonference Reports (by Cameron 

and Norwood), North Carolina. 
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Congo EI. Cas. Congress:tonal Election 
Cases. . 

Congo Rec. Congressional Record, Wash
ington. 

Conk. Adm. Conkling's Admiralty. 
Conn. Connecticut ;-Connecticut Re-

ports ;-CDl1l101y, New York, Surrogate. 
Conover. Conover's Reports, vols. 16-

106 Wisconsin. 
Conr. Conroy's custodian Reports. 
Consist. Rep. ]Jnglish Consistorial Re

ports, by Haggard. 
Consolid. Ord. Consolidated General Or

ders in Chancery. 
Const. Constitutional Reports, South 

Carolina, by Mill ;-Constitutional Reports, 
South Carolina, by Treadway ;-Constitu
tional Reports, vol. 1 South Carolina, by 
Harper. 

Const. Hist. Hallam's Constitutional His
tory of England. 

Const. N. -So Constitutional Reports (Mill), 
South Carolina, New Series. 

Const. Oth. Constitutiones Othoni (found 
at the end of Lyndewood's Provinciale). 

Const. S. C. Constitutional Reports, 
South CarOlina, printed by Treadway. 

C!'Bst. ,So C. N. S. Siouth Carolina Consti
tutional Reports, New Series, printed by 
Mill. 

Const. U. S. Constitution of the United 
States. 

Coo. & AI. Cooke & Alcock's Irish King's 
Bench Reports. 

CoO'k V. Adm. Oook's Vice-Admiralty Re .. 
ports, Nova Scotia. 

Cooke. Cooke's Cases of Practice, Eng
lish Common Pleas;-Cooke's Reports, Ten
nessee. 

Oooke, In.cl. Acts. Cooke's Inclosure Acts. 
Cooke Pro Cas. Cooke's Practice Reports, 

English Common Pleas. 
Cooke Pro B.eg. Cooke's Practical Regis

ter of the Common Pleas. 
Cooke & AI. (or Ale.). Cooke & Alcock's 

Reports, Irish King's Bench. 
Cooley. Oooley's Reports, Viols. 5-12 Mich

igan. 
Cooley, Const. Lim. Cooley on Constitu-

tional Limitations. 
Cooley, Tax. Oooley on Taxation. 
Cooley, Torts. Cooley on Torts. 
Coop. Cooper's Tennessee Chancery Re

ports;-Oooper's Reports, vols. 21-24 Flori
da ;�Cooper's English Ohancery Reports te� 
pore Eldon ;-Cooper's IDnglish Chancery Re
ports tempore Cottenham ;-'Cooper's English 
Chancery Reports tempore Brougham ;
Cooper's English Practice Cases, Chancery. 

Coop. C. C. (or Cas.). Cooper's Chancery 
Cases tempore Gottenham. 

Ooop. O. & P. R. Cooper's Chancery and 
Practice Reporter, Upper -Canada. 

Ooop. Oh. Cooper's Tennessee Chancery 
Reports. 

Oo-op. Dig. Co�perative Digest, United 
.States Reports. 
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Coop. Eq. Pl. Cooper's E.quity Pleading. 
Coop. Pro Cas. Cooper's Practice Cases, 

English Chancery. 
Coop. Sel. Cas. Cooper's 'Seler't Cases 

tem.pore Eldon, English Chancery. 
Coop. t. :Gr. Oooper's Oases tempore 

Brougham. 
Coop. t. Cotto Cooper's Cases tempore 

Cottenham, English Chancery. 
Coop. t. Eld. Cooper's Cases tempore El

don, English Chancery. 
Coop. Tenn. Cll. Cooper's Tennessee 

Chancery Reports. 
Cooper. Cooper's English Ohancery. 
Ooote, Ecc. Pro Coote's IDcclesiastical 

Practice. 
Coote, Mortg. Coote on Mortgages. 
Coote, Probe Pro -Coote's Probate Prac

tice. 
Cope. Cope's Reports, vols. 63-72 Cali

fornia. 
Copp L. L. Copp's Public Land Laws. 
Oopp Land. Copp's Land Office Deci

sions. 
Copp Min. Dec. Copp's United States 

Mining Decisions. 
Cor. Coram ;-Coryton's Bengal Reports. 
Oorb. & Dan. Corbett & Daniell's Eng-

lish Election Cases. 
Oorp. Jur. Can. Corpus Juris Canonici. 
Corp. Jur. Civ. Corpus Juris Civilis. 
Cory. Cory ton's Reports, Calcutta. 
Oou. Couper's Justiciary Reports, Scot

land. 
Coup. (or Ooup. Just.). Couper's Justi

ciary Reports, Scotland. 
Court Sess. Ca. Court of Sessions Cases, 

Scotch. 
Court. & Macl. Courtnay & Maclean's 

Scotch Appeals (6 and 7 Wilson and Shaw). 
Cou,t. Dig. Coutlee's Digest, Canada 

Supreme Court. 
Cow. C'Owen's New York Reports ;-Cow

per's English King's Bench Reports. 
Cow. Cr. Dig. Cowen's Criminal Digest. 
Cow. Cr. Rep. Cowen's Criminal Reports, 

New York. 
Cow. Die. Cowell's Law Dictionary. 
Cow. 'Dig. Cowell's East India Digest. 
Cow. Int. Cowell's Interpreter. 
Oow. N. Y. Cowen's New York Reports·. 
Oowell. Cowell's Law DicUonary;-Cow-

ell's Interpreter. 
Cowp. Cowper's English King's Bench 

Reports. 
Cowp. Cas. Cowper's Cases (in the third 

volume of Reports in Chancery). 
Cox. Cox's English Chancery Reports;

Cox's English Criminal Oases;-Cox's Re
ports, vols. 25-27 Arkansas. 

Oox Am. iT. M. Cas. Cox's American 
Trade-Mark Cases. 

Oox O. O. Cox's English Criminal Oases; 
-Cox's Crown Oases;-Oox's Oounty Court 
Cases. 

Ooz Oh. Cox's English Chancery Cases. 
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Oox Or. Oas. Co-x's English Criminal 
Cases. j 

Oox O�. Dig. Cox's Criminal Law Digest. 

Oox, Inst. Cox's Institutions of the Eng .. 
Bsh Governme:o.t. '

Cox J. S. Cas. Cox's Joint Stock Cases. 
Cox l\ic. & H. Cox, lVIcCrae & Hertslet's 

English County Court Reports. 
Cox Mag. Ca. Cox's Magistrate Cases. 
Cox Man. Tr. M. Cox'S Manual of Trade

Mark Cases. 
Cox Tr. M. Cox's Manual of Trade-Mark 

Cases. 
Cox. Tr. M. Cas. Cox's American Trade

Mark Cases. 
Cox & Atk. Cox & Atkinson, English 

Registration Appeal Reports. 
Coxe. Coxe's Reports, New Jersey. 
Cr. Crunch's Reports, United States Su

preme Court ;-Cranch's United States Cir
cuit Court Reports. 

Cr. C. C. Cranch's United States Circuit 
Oourt Cases (Reports). 

Cr. Cas. Res .  Crown Cases Reserved. 
Cr. Code. Criminal Code. 
Cr. Code Prac. Criminal Code of Prac

tice. 
Cr. M. & R. Crompton, �1eeson & Ros

coe's English Exchequer Reports. 
Cr. Pat. Dec. Cranch's Decisions on Pat

ent Appeal�. 
Cr. S. & P. Craigie, Stewart & Paton's 

Scotch Appeal OaseS' (same as Paton). 
Cr. & Dix. Cra wford & Dix's Irish Cir

cuit Court Cases. 
Cr. & Dix Ab. Cas. Crawford & Dix's 

�Irish) Abridged Notes of Cases. 

Cr. & Dix C. C. Crawford & Dix's Irish 
Circuit Court Cases. 

Cr. & J. Orompton & Jervis. 
Cr. & M. Crompton & Meeson's English 

Exchequer Reports. 
Cr. & Ph. Craig & Phillips' English Chan

cery Reports. 
Crab. Crabbe's United States District 

Oourt Rpeorts. 
Crabb, Com. Law. Cra:bb on the Com

mon Law. 
Crabb, Eng. Law. Crabb's History o,f the 

English Law. 
Crabb, Hist. Eng. Law. Crabb's History 

of the English Law. 
Crabb, Real Prop. Crabb on the Law of 

Real Property. 
Crabb, Technol. Dict. Crabb's Technolog .. 

ical Dictionary. 
Crabbe (or Crab.). Crabbe's United 

States District Court Reports. 
Craig & Ph. . Craig and Phillips' English 

Chancery Reports. 
Craig. & St. Craigie, Stewart & Paton's 

Scotch i\..ppeals Cases (same as Pat.on). 
Craigius, Jus Feud. Craigius Jus Feu

dale. 
Craik C. C. Craik's English Causes Cele

bres. 

Oranch. Cranch's United States Supreme 
Court Reports. 

Cranch C. C. (or D. C.). Cranch's U. S� 
Circuit Court Reports, District of Columbia. 

Cranch Pat. Dec. Cranch's Patent Deci
sions. 

Crane. Crane's Reports, vol. 22 Montana. 
Craw. Crawford's Reports, vols. 53-67 

Arkansas . . 
Craw. & D. , Crawford & Dix's Circuit 

Court Cases, Ireland. 
Craw. & D. Ab. Cas. crawf.ord & Dix's 

Abridged Cases, Ireland. 
Creasy. Creasy's Ceylon Reports. 
Cres·s. Ins. Cas. Oresswell's EUlglish In

solvency Cases. 
Crim. L. Mag. Criminal Law Magazine, 

Jersey City, New Jersey. 
Crim. L. ,Rep. Criminal Law Reporter. 
Crim. Rec. Criminal Recorder, Philadel

phia ;-Criminal Recorder, London ;-Crim
ina I Recorder, vol. 1 Wheeler's New York 
Oriminal Reports. 

Cripp's Ch. Cas. Cripp's Church and 
Clergy Cases. 

Critch. Critchfield's . Reports, vols. 5-21 
Ohio State. 

Cro. Croke's English King's Bench R� 
ports;-Keilway's English Kmg's Bench Re
ports. 

Cro. Car. Croke's EngUsh King's Bench 
Reports tempore Charles 1. (3 Cro.). 

Cro. Eliz. Croke's English King's Bench 
Reports tempore Elizabeth (1 Cro.). 

Cro. Jac. Croke's English King's Bench 
Reports tem,pore James (Jacobus) 1. (2 Cro.) . 

Crockford. English Maritime Law Re
ports, published 'by Orockford. 

Cromp. Star Chamber 'Cases, by Cromp
ton. 

Cromp. Exch. R. Crompton's Excbequer 
Reports, English. 

Cromp. Jur. Crompton's Jurisdiction of 
Courts. 

CroDlp. M. & R. Crompton, Meeson and 
Roscoe's English Exchequer Reports. 

Cromp. R. & C. Pre Crompton's Rules 
and Oases of Practice. 

Cromp. & Jerv. Crompton & Jervis' Eng
lish Exchequer Reports. 

Cromp. & M. (or Mees.) . Crompton & 
Meeson's English Exchequer Reports. 

Crosw. Pat. Ca. Croswell's Patent Cases. 
Crounse. Crounse's Reports, vol. 3 N e 

braska. 
Crowther. Crowther's Ceylon Reports. 
Oruise Dig. Cruise's Digest of the Law 

of Real Property. 
Crump Ins. Crump on l\farip.e Insurance. 
Crumrine. Crumrine's Reports, vols. 116-

14G Pennsylvania. 
Ct. App. N. Z. Court of Appeals Reports, 

New Zealand. 
Ct. CI. Court of Claims, United States. 

Cujacius. Cujacius, Opera, qwe de Jure 
fecit, etc. 
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Oum. & Dun. Rem. Tr. TABLE OF ABBREVIATIONS Oye. 

Cum. & Dun. Rem. Tr. Cummins & Dun
phy's Remarkable Trials. 

Oummins. Cummins' Idaho Reports. 
Oun. (or Ounn.).  Cunningham's English 

King's Bench Reports. 
Cun. Dict. Cunningham's Dictionary. 
Cunn. Cunningham's English Bench Re

ports. 
Cunningham. Cunningham's - Reports, 

English King's Bench. 
Cur. Curtis' United States Circuit Court 

Reports;-Curia. 
Cur. Com. Current Comment and · Legal 

Miscellany. 
Cur. Dec. Curtis' Decisions, United States 

Supreme Court. 
Our. Ov. Oa. Curwen's Overruled Cases, 

Ohio. 
Curry. Curry's Reports, vols . .  �19 Lou

isiana. ' 
Ourt. Curtis' United 'States Circuit Court 

Reports;-Curteis' English Ecclesiastical Re
ports. 

Ourt. Adm. Dig. Curtis' Admiralty DI
gest. 

Ourt. o. O. Ourtls' Unlted States CIrcuit 
Oourt Declsiona. 
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Curt. Condo Curtis' (Condensed) Deci
Sions, United States Supreme Oourt. 

. 

Curt. Dec. Curtis' United States Supreme 
Court Decisions. 

Curt. Dig. Curtis' Digest, United States. 
Curt. Ecc. Curteis' English Ecclesiastical 

Reports. 
Curtis. Curtis' United States Circuit 

Court Reports. 
Curw. Om'wen's Overruled Cases ;-Cur

wen's Statutes of Ohio. 
Curw. L. O. Curwen's Laws of Ohio 1854, 

1 vol. 
Curw. R. S. Curwen's Revised Statutes 

of Ohio. 
Oush. Cushing's Massachusetts Reports; 

-Oushman's MissiSSippi Reports. 
Cush. Elee. Cas. Cushing's Election Cases 

in Massachusetts. 
Cnsh. Man. Cushing's Manual. 
Cushing. Cushing's Massachusetts Re

ports. 
Cnshm. (or Cushman). Cushman's Re

ports, vols. 23-29 'Mississippi. 
Ou.t. Rep. . Custer's Ecclesiastical Re

ports. 
070. Oyclo� of Law and Procedure. 



TABLB O�' :ABBREVIATIONS DarL Pi.Ct. Se ... : ' 

D 
D. Delaware ;-Dallas' United States and 

Pennsylvania Reportsj-Denio's Reports, 
New York ;-Dunlop, Bell & Murray's Re
ports, Scotch Session Cases (Second Series) ; 
-Digest of Justinian, 50 books, never been 
translated into English ;-Disney, Ohio ;-Di
visional Court ;-Dowling, English ;-Domin
ion of Canada. 

D. (N. S.). Dowling's Practice Cases, New 
Series, English. 

D. B. Domesday Book. 
D. Ohip. D. Ohipman's Reports, Vermont. 
D. G. De Gex ;-De Gex's English Bank-

rupte:y Reports. 
D. G. F. & J. De Gex, Fisher, & Jones' 

English Ohancery Reports. 
D. G. F. & J. B. De Gex, Fisher, & Jones' 

English Bankruptcy Reports. 
D. G. J. & S. De Gex, Jones, & Smith's 

English . Chancery Reports. 
D. G. J. & S. B. De Gex, Jones, & Smith's 

English Bankruptcy Repolis. 
D. G. M. & G. De Gex, Macnaghten, & 

Gordon's English Chancery Reports. 
D. G. M. & G. B. De Gex, Macnaghten, & 

Gordon's English Bankruptcy Rep.orts. 
D. N. S. Dowling's Reports, New Series, 

English Bail Court ;-Dow, New Series (Dow 
& Clark, English House of Lords Cases). 

D. P. C. Dowling's English Practice Cases. 
D. W. I. Descriptive.-Word Index. 
D. & B. Dearsly & Bell's English Crown 

Cases. 
D. & O. Dow & Clark's English House ot 

"Lords (Parliamentary) Oases. 
D. & Oh. Deacon & Ohitty's English Bank

ruptcy Reports. 
D. & E. Durnford & East's (Term) Re

ports, English King's Bench. 
D. & J. De Gex & Jones' English Ohan

cery Reports. ' 
D. & J. B. De Gex & Jones' English 

Bankruptcy Reports. 
D. & L. Dowling & Lowndes' English 

Bail Court Reports. 
D. & M. Davison & Merivale's English 

Queen's Bench Reports. 
D. & P. Denison & Pearce, English. 
D. & R. Dowling & Ryland's English 

King's Bench Reports. 
D. & R. M. O. Dowling & Ryland's Eng-

lish Magistrates' Cas
'
es. 

D. & R. N. P. Dowling & Ryland's Eng-
lish Nisi Prius Cases. 

D. & S. Drewry & Smale's Chancery Re
ports ;-Doctor and Student ;:-Deane and 
Swabey. 

D. & W. Drury & Walsh's Irish Chan
cery Reports;�Drury & Warren's Irish 
Chancery Reports. 

D. & War. D rury & Warren's Reports, 
Irish Chancery. 

Dak. Dakota ;-Dakota Territory Re
ports. 

BL.LAW DICT. (3D ED. ) -119 

Da1. Dallas' United States · Reports;-
DaUson's English Common Pleas Reports 
(bound with Benloe) ;-Dalrymple's Scotch 
Session Cases. 

Dal. Ooop. Dallas' Report of Cooper's 
Opinion on the Sentence of a Foreign Court 
of Admiralty. 

Dale. Dale's Reports, vols. 2-3 Oklahoma. 
Dale Ecc. Dale's Ecclesiastical Reports. 

English. 
Dale Leg. Rit. Dale's Legal Ritual (Ec

clesiastical) Reports. 
Dalison. DaIison's English Common Pleas 

Reports (bound with Benloe). 
Da11. Dallas' Pennsylvania and United 

Sta tes Reports. 
' 

Da11. Dec. (or Dall. Dig�. Dallam's Tex
as Decibions, printed originally in Dallam's 
Digest. 

' 

Da11. in Keil. Dallison in Keilway's Re
ports, IDngiish King's Beneh. 

Da11. S. o. Dallas' United States Su
preme Court Reports. 

Dallas. Dallas' Pennsylvania and United 
States Reports. 

Dalloz. Dictionnaire general et raisunne 
de legislation, de doctrine, et de jurispru
dence, en ' matiere civile, commercia Ie, crim
inelle, adillinistratiYe, et de droit public. 

Dair. Dalrymple's Decisions, Scotch Court 
of Session ;-(Dalrymple of)" Stair's D ecisions, 
Scotch Court of Session ;-(Dalrymple of) 
Hailes' Scotch Session Cases. 

Dalr. Feud. Prop. Dalrymple on Feudal 
Property. 

Dalrymple. (Sir Hew) Dalrymple's Scotch 
Session Cases; (Sir .David Dalrymple of) 
Hailes' Scotch Session Cases;-(Sir James 
Dalrymple of) Stair's Scotch Session Cases. 
See, also, Dal. and Dalr. 

Daly. Daly's New York Common Pleas 
Reports. 

Dampier MSS. Dampier's Paper Boolr, 
Lincoln's Inn Library. 

Dan. Daniell's Exchequer and Equity Re
portSi;-Dana's Kentucky Reports ;-Dan
ner's RepDrts, vol. 42 Alabama. 

Dan. & LI. Danson & Lloyd's Mercantile 
Cases. 

Dana. Dana's Kentucky Reports. 
Dane Abr. Dane's Abridgment. 
Daniel, Neg. lnst. Daniel's NegoUable 

Instruments. 
Daniell, Oh. Pro Daniell's Chancery Prac

tice. 
Dann. Dann's Arizona Reports;-Dan

ner's Rt'ports, vol. 42 Alabama ;�Dann's Cali
fornia Reports. 

Dans. & L. Danson & Lloyd's E,ilglish 
Mercantile Cases. 

Darl. Pro Ot. Sess. Darling, Practice of 
the CiOurt or Session (Scotch.) 
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Ditrt, Vend. TABLE OF ABBREVIATIONS 

Dart, Vend. Dart .on Vendors and Pur
chasers. 

Das. Dasent's Bankruptcy and Insolven
cy Reports ;-Common Law Reports, vol. 3. 

Dags. Dig. Dassler's Kansas Digest. 
Dauph. Co. Rep. Dauphin County . Re

porter, Pennsylvania. 
Dav. Daveis' United States District Court 

Heports (now republished as 2 Ware) ;
Davy's or Davies' Irish King's Bench an d 
Exchequer Reports ;-Davies' English Pat
ent Cases;-Davis' Reports (Abridgment of 
Sir Edward Coke's Reports) ;-Davis' Re
ports, vol. 2 Hawaii;-Davis' United States 
Supreme Court Reports. 

Dav. Coke. Davis' A.bridgment of Coke's 
Reports. 

Dav. Conv. Davidson's Conveyancing. 
Day. Dig. Davis' Indiana Digest. 
Dav. Ir. Davies' Irish Reports. 
Dav. Ir. K. B • •  Davies' Reports, Irish 

King's Bench. 
Dav. Pat. Cas. Davies' English Patent 

Cases. 
Dav. Prec. Conv .. Davidson's Precedents 

in Conveyancing. 
Dav. Rep. Davies' (Sir John) Reports, 

King's Bench, Ireland. 
Da.v. & Mer. Davison· & Merivale's Re

ports, Queen's Bench. 
Daveis. Daveis' United States District 

Court Reports (republished as 2 Ware). 
Davidson. Davids.on's Reports, vols. 92-

111 North Carolina. 
Davies. Davies.' (.or Davis' .or Davys') 

Irish King's Bench Reports. 
Davis. Davis' Hawaiian Reports;-Da

vies' (or Davys') Irish King's Bench Reports; 
-Davis' Reports, vols. 108-176 United States 
Supreme Court. 

Davis (J. C. B.) .  Davis' United States 
Supreme Court Reports. 

Davis, Bldg. Soc. Davis' Law .of. Build
ing Societies. 

Day. Day's Connecticut Reports ;-Con
necticut Reports, proper, reported by Day. 

Dayt. Term Rep. Dayton T'erm Reports, 
Dayton, OhiQ. 

Dea. Deady's United States District Court 
Reports. 

-

Dea. & Chit. Deacon & Chitty's English 
Bankruptcy Reports. 

Dea. & Sw. Deane & Swabey's Reports, 
Probate and Divorce. 

Deac. Deacon's English Bankruptcy Re
ports. 

Deac. & C. Deacon & Chitty's English 
Bankruptcy Reports.

' 

Deady. ' Deady's United States Circuit 
Reports. 

Deane • .  ' Deane (& Swabey's) English Pro
bate and Divorce Reports ;-Deane's Reports ' 
vols. 24-26 Vermont. 

Deane Ecc. Rep. Deane ' & Swabey's IDng
nsn Ecclesiasticai Reports. 

Deane & Sw� Deane & Swabey's English 
Ecclesiastical Reports. 
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Dears. C. C. Dearsly's English Crown 
Cases. 

Dears. & B. C. C. Dearsley & Bell's Eng
lish Crown Cases. 

Deas & And. Deas & Anderson's Re
ports, Scotch Court of Session. 

Dec. Com. Pat. Decisions of the Commis
sioner of Patents. 

Dec. Dig. American Digest, Decennial Edi
tion. 

Dec. O. Ohio Decisions. 
Dec. t. H. & M. Decisions of Admiralty 

te1npore Hay and Marriott. 
Decen. Dig. American Digest, Decennial 

Edition. 
De G. F. & J. De Gex, Fisher, & Jones' 

English Chancery Reports. 
De G. F. � J. By. De Gex, Fisher, & 

Jones' English Bankruptcy Appeals. 
De G. J. & S. De Gex, Jones, & Smith's 

English Chancery Reports. 
De G. J. & S. By. De Gex, Jones, & 

Smith's English Bankruptcy Appeals. 
De G. M. & G. De Gex. Macnaghten, & 

Gordon's English Bankruptcy Reports ;-De 
Gex, Macnaghten, & Gordon's English Chan
cery Reports. 

De G. M. & G. By. De Gex, Macnaghten, 
& Gordon's English Bankruptcy Appeals. 

De G. & J. De Gex & Jones' English 
Chancery Reports. 

De G. & J. By. De 'Gex & Jones' English 
Bankruptcy Appeals. 

De G. & Sm. De Gex & Smale's Eng-
lish Chancery Reports. 

De Gex. De Gex's English Bankruptcy 
Reports. 

De Gex, M. & G. De Gex, Macnaghten & , 
Gordon's Reports, English. 

De Hart, Mil. Law. De Hart on Mili-
tary Law. 

De Jure Mar. Malloy's De Jure Mari
timo. 

Del. Delaware ;-DeIaware Reports ;-;-De
lane's English Revision Cases. 

Del. en. Dela ware -Ohancery Reports, by 
Bates. 

Del. Co. Delaware County Reports, Penn
sylvania. 

Del. Cr. Cas. Delaware Criminal Cases, 
by Houston. 

Del. EI. Cas. Delane's English Election 
(Revision) Oases. 

Delehanty. Miscellaneous Reports, New 
York. 

De Lolme, Eng. Const. De Lolme on the 
English Constitution. 

Dem. Surr. Demarest's Surrogate Reports, 
Oity of New York. 

Demol. Demolombe's Code Napol�on. 
Den. D�nio's New York Reports;-Denis' 

Reports, vol. 32 Louisiana Annual ;-Denied. 
Den. C. C. Denison's Ehglish Crown 

Cases. 
Den. & P. Denison & Pearce's English 

Crown Cases, V.ol. 2 Denison. 

Denio. Denio's New York RePortil.' 
;SL.LAW DlcT. (3n En.) 



, Denis : TABLE OF ABBREVIATIONS DI' • •  Wal. 

Denis. DeniS' Reports, vols. ' 32-46 Lou- Donaker. Donaker'B Reports, vol. 154 In-
isiana. diana. 

Dens. Denslow'S Notes too second edition, 
vols. , 1-3 Michigan Reports. 

De Orate Cicero, De Oratore. 
Des. Desaussure's South Carolina Eq

uity . Reports. 
Desaus. Eq. Desaussure's South Qarolina 

Equity Reports. 
Dest. Cal. Dig. De�ty's California Di-

gest. 
Dev. Devereux's North Carolina Law Re

ports ;-Devereux's Reports, United States 
Court of Claims. 

Dev. C. C. Devereux's Reports, United 
States Court of Claims. 

Dev. Ct. CI. Devereux's Reports, United 
States Court of Claims. 

Dev. Eq. Devereux's North Carolina 
Equity. 

Dev. L. Devereux's North Carolina Law 
, Reports. 

Dev. & Bat. Devereux & Battle's North 
Carolina Law Reports. 

Dev. & Bat. Eq. Devereux & Battle's 
North Carolina Equity Reports. 

Dew. Dewey's Reports, vol$. 60-61 Kan
sas ;-Dewey's Kansas Court of Appeals Re
ports. 

De Witt. De Witt's Reports, vols. 24-42 
' Ohio State. 

Di. (or Dy.) . Dyer's English Reports, 
King's Bench. 

Dice. Dice's Reports, vols. 79-91 Indiana. 
Dicey, Const. Dicey, Lectures Introduc

tory to the Study of the Law of the Eng
lish Constitution. 

Dick. Dickens' English Ohancery Re
ports;-Dickinson's Reports, vols. 46-58 New 
Jersey Equity. 

Dig. Digest;-Digest of Justinian;-Di
gest of Writs. 

Dig. Proem. Digest of Justinian, Proem. 
Dill. (or Dil.). 'Dillon's United States 

. Circuit Court Reports. 
Dill. Mun. Corp. Dillon on Municipal 

Corporations. 
Dirl. Dirleton's DeCisions, Oourt of Ses

sion. 
Disn. (or Dis.) . Disney's Superior Court 

Reports, Cincinnati. 
Dist. Rep. District Reports. 
Doct. & Stud. Doctor and Student. 
Dod. (or Dods.). Dodson's English Ad

miralty Reports. 
Dod. Adm.. Dodson's Reports, English 

Admiralty Courts. 
Dom. Book. Domesday Book. 
Dom. Prec. Domus Procerum. In the 

House of Lords. 
Domat. Domat on Civil Law. 
Domat Supp. au Droit Public. Domat, 

Les Lois Civiles, Le Droit Public, etc. Aug
mentee des 3e et 4e livres du Droit Public, 
par M. de Hericourt, etc. 

Domes. Domesday Book. 
Domesday. Domesday Book. 

Donn. Donnelly's Reports, English Chan
cery;-DonnelJy's Irish Land Cases. 

Dor. Q. B. (or Dorion). Dorion's Quebec 
Queen's Bench Heports;-"-(Dec. de la Cour 
D'Appel). 

Dos Passos, Stoak-Brok. Dos Passos on 
Stock-Brokers and Stock Exchanges. 

Doug. Douglas' Michigan Reports ; -
Douglas' English . King's Bench Reports ;
Douglas' English Election Cases. 

Doug. (Mich.) . Douglas' Law Reports� 
Michigan. 

Doug. EI. Ca. Douglas' English IDlection 
Cases. 

Dow (or Dow P. C.). Dow's House of 
Lords (Parliamentary) Cases, s,ame as Dow's 
Reports ;-Dowling's English Practice Oases. 

Dow N. S. Dow & Clark's English House 
of Lords Cases. . 

Dow P. C. Dow's Parliamentary Cases ;
Dowling's English Practice Cases. 

Dow & C. Dow & Clark's English House 
of Lords Cases. 

Dow. & L. Dowling & Lowndes' English 
Bail Court R eports. 

Dow. & Ry. Dowling & Ryland's English 
King's Bench Reports;-Dowling & Ryland's 
IDnglish Nisi Prius Gases. 

Dow. & Ry. M. C. Dowling & Ryland's 
English Magistrates' Cases. 

Dow. & Ry. N. P. Dowling & Ryland's 
English Nisi Prius Cases. (Often bound at 
end of vol. 1 Dowling & Ryland's King's 
Bench Reports.) 

Dowi. (or Dowi. P. C.) .  Dowling's Eng
lish Bail Court (Practice) Oases. 

Dowl. N. S. Dowling's English Bail Court 
Reports, New Series. 

Dowl. P. C. Dowling's English Bail 
Court (Practice) Cases. 

Dowi. Pro C. N. S. Dowling's Reports, 
New Series, English Practice Cases . 

Dowl. & Lownd. . Dowling & Lowndes' 
English Practice Cases. 

Dowl. & R. (or Dowl. & Byl.). Dowling 
& Ryland's English King's Bench Reports. 

Dowl. & Ryl. M. C. Dowling & Ryland's
English Magistrates' Cases. 

Dowl. & Ryl. N. P. Dowling & Ryland's 
English Nisi Prius Cases., 

Down. & Lud. Downton & Luder's Eng
lish Election Cases. 

Dr. Drewry's English Vice Chancellor'S 
Reports ;-Drury's Irish Chancery l'!.eports 
tempore Sugden ;-Drury's Irish Ohancery 
Reports tempore Napier. 

Dr. R. t. Nap. Drury's Irish Chancery 
Reports tempore Napier. 

Dr. R. t. Sug. Drury's Irish Chancery 
Reports tcnlpm'e Sugden. 

Dr. & Sm. Drewry & Smale's English 
Vice Chancellors' Reports. 

Dr. & Wal. Drury & Walsh's IriRh Chan
cery Reports. 

1891 



Dr. & War. TABI .. E OF ABBREYIATIONS Dy. 

Dr. & War. Drury & Warren's Irish 
Chancery Reports. 

Drake, Attachm. Drake on Attach· 
ments. 

Draper. Draper's Upper Canada King's 
Bench Reports, Ontario. 

Drew. Drewry's English Vice Chancel· 
lors' Reports ;-Drew's Heports, vol. 13 FloI'· 
ida. 

Drew. & Sm. Drewry & Smale's English 
Yiee Chancellors' Reports. 

Drink. Drinkwater's English Common 
Plea!:) Reports. 

Drone, Copyr. Drone on Copyrights. 
· Dru. Drury's Irish Chancery Reports 
tempore Sugden. 

Dru. t. Nap. DrurY's Irish Chancery TIe. 
port8 tempore Napier. 

Dru. & Wale Drury & Walsh's Irish 
Chancery Reports. 

Dru. & War. Drury & Warren's Irish 
Ollancery !leports. 

Drury t. Sug. Drury's Irish Chancery Re
ports tempore Sugden. 

Dub. Dubitatur ;-D1Ibitante. 
Dub. Rev. Dublin Revie\v, Dublin, Ire--

land. 
Du Cange. Du Cange's Glossarium. 
Dud. (Ga.). Dudley's Georgia Reports. 
Dud. (S. C.). Dudley's Law Reports, 

South Carolina. 
Dua� Ch. (or Eq.). Dudley's South Ca!o

Una Equity Reports. 
Dud. Eq. (S. C.) .  Dudley's Equity RepOl·ts, 

South Carolina. · 
I)ud. L. (or S. 0.). Dudley'li ,So�th �r:o-

· lina Law. Reports. 
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Duer. Duer's , New York Superior Court 
Reports. 

Duer, Ins. Duel' on Insurance. 
Dufresne. Dufresne's [Law] Glossary. 
Dun. Duncan (see · DUllC.) ;-Dunlav (see 

Dunl.). 
Dun. & Cum. Dunphy & Cummins' Re. 

markable Trials. 
Dune. Ent. Cas. Duncan's Scotch Entail 

Cases. 
Dune. N. P. Duncombe's �isi Prius. 
Dungl. Med. Diet. Dunglison, Dictionary 

of Medical Science and Literature. 
Dun!. Abr. Dunlap's Abridgment of 

Coke's Reports. 
Dunl. Adm. Pro Dunlop's Admiralty 

Practice. 
Dunlop (Dunl. B. & M.). Dunlop, Bell & 

Murray's Reports, Second Series, Scotch Ses
sion Cases. 

. 
Dunn. Dunning's English King's Bench 

Reports. 
Durf. Durfee's Reports, vol. 12 Rhode Is

land. 
Durie. Durie's Scottish Court of Session 

Oases. 
Durn. & E. Durnford & East's IDnglish 

King's Bench Revorts (Term Reports). 
Dutch. Dutcher's New Jersey Reports. 
Duv. Duvall's Kentucky Reports;- Du

val's Reports, Canada Supreme Court. 
Duval. Duval's Reports, Canada Supreme 

Court. 
. Dw ... r. St. Dwarris on Statutes. 

Dy •. (or . Dyer). Dyer's English , Ki�g'8 
Bench Reports. 
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E 
E. East's Reports. 
E. B. & E. Ellis, Blackburn & Ellis' Eng

lish Queen's Bench Reports. 
E. B. & S. (Ellis) Best & Slllith?s Eng

lish Queen's Bench Reports. 
E. C. English Cases ;-Euglish Chancery; 

-English Chancery Reports ;-Electiou Cas
es, Ontario. 

E. C. L. English Common Law Reports. 
E. D. C. Eastern District Court, South 

Africa. 
E. D. S. E. D. Smith's New York Com

mon Pleas Reports. 
E. D. Smith (N. Y.) . E. D. Smith's New 

York Common Pleas R.:'ports. 
E. E. English Exchequer Reports. 
E. E. R. English EcclesiastiC'al Reports. 
E. L. & Eq. English Law and Equity Re-

ports. 
E. P. C. East's Pleas of the Crown. 
E. R. East's King's Bench Reports;-

Election Reports. 
E. R. C. English Ruling Cases. 
E. & A. Ecclesiastical and Admiralty;

Error and Appeal ;-Spink's Ecclesiastical 
and Admiralty Reports ;-Upper Canada Er
ror and Appeal Reports. 

E. & A. R. Error and Appeal Reports, 
Ontario. 

E. & A. W. C. Grant's Error and Appeal 
Reports, Ontario. 

E. & B. Ellis & Blackburn's Queen's 
Bench Reports. 

E. & E. Ellis & Ellis' English Queen's 
Bench Reports. 

E. & I. English and Irish Appeals, House 
of Lords. 

E. & Y. Eagle & Younge's English Tithe 
Cases. 

Ea. East's English King's Bench Reports. 
Eag. & Yo. Eagle & Younge's English 

Tithe Cases. 
East. East's King's Bench Reports;-

East's Notes of Cases �n Morley's Indian Di
gest ;-E'Ustern Reporter. 

East N. of C. East's Notes of Cases (in 
Morley's East Indian Digest). 

East, P. C. (or PI. Cr.). East's Pleas of 
the Crown. 

East. Rep. Eastel'll Reporter. 
Ebersole. Ebersole's Reports, vols. 59-80 

Iowa. 
Eccl. R. English Ecclesiastical Reports. 
Eccl. Stat. Ecclesiastical Statutes. 
Eccl. & Ad. Ecclesiastical and Admiral

ty ;- Spink's E:cclesiastical and Admiralty 
Reports. 

E,d. Eden's English Chancery Reports. 
Ed. Bro. Eden's edition of Brown's Eng

lish Chancery Reports. 
Ed. Cr. Edwards' New York ' Chancery 

Reports. 

Ed. et Ord. Edits et Ordonnances (Low
er Canada). 

Eden. Eden's Reports, High Court , of 
Chancery, England. 

' 

Eden, Dankr. Eden's Bankrupt · Law. 
Edg. Edgar's Reports, Court of Session, 

Scotland. 
Edict. Edicts of Justinian. 
Edm. Sel. Cas. Edmonds' New York ' Se

lect Cases. 
Edw. Edwards' New York Ohancery Re

ports ;-Edw'Urds' English Admiralty Re
ports ;-Edwards' Reports; vols. 2, 3 Mis
souri. 

Edw. (Tho.) . Edwards' English Admiral
ty Reports. 

Edw. Abr. Edwards' Abridgment of Pre
rogative Court Cases. 

Edw. Adm. Edwards' English Admiralty 
Reports. 

Edw. Ch. Edwards' New York ; Ohancery 
Reports. ., f 

Edw. Lead. Dec. Edwards' Leading De
cisions in Admiralty (Edwards' 4,dmiralty 
Reports). ; '" )  

E'dw. Pro Cas. Edwards' Prize Oases 
(English Admiralty Reports) . 

Edw. Pro Ct. Cas. ' Edwards' Abridgment 
of Prerogative Court Oases. 

Efird. Efird's Repo:rts, vols. :45-5� , �o:uth 
Carolina. 

EI. Queen Elizabeth ;-Elchies' pecisiol;lS, 
Scotch Oourt of Session. 

EI. B. & E. Ellis, Blackburn, & Ellis' Eng
lish Queen's Bench Reports. 

' 

EI., DI. & EI. EIlis, Blackburn &; Ellis' 
English Queen's Bench Repprts. 

EI. Cas. Election Cases. 
EI. Dict. Elchies' Dictionary of Deci

sions; Court of Session, �cotland. 
EI. & B. (or BI.) . Ellis & Blackburn's 

English Queen's Bench Reports. 
EI. & EI. Ellis & Ellis' English Queen�s 

Bench Reports. 
Elchies' Dict. Elchies' (Dictionary of) 

Decisions, Scotch Court of Session. 
Elec. Cas. N. Y. New York Election Cas-

es (Armstrong's). 
' 

Ell. BI. & Ell. Ellis, Blackburn, & Ellis' 
English Queen's Bench Reports. 

' 

Ell. Dig. Eller's Digest, M:innesota� . 
Ell. & DI. EUis & Blackburn's English 

Queen's Bench Reports. 
Ell. & Ell. Ellis & Ems' English Queen's 

Bench Reports. 
Ellesm. Post N. Ellesmere's Post Nati. 
Elliott, App. Proc. Elliott's Appellate 

Procedure. 
. 

Elm. Dig. Elmer's Digest, New Jersey. 
Elmer, Lun. Elmer's Practice in Lunacy. 
Els. W. BI. Elsley's edition of Wm. 

Blackstone's English King'S Bench Reports. 
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TABLE OF ABBREVIATIONS Eyre 

Elton, Com. Elton on Commons and 
Waste Lands. 

Elton, Copyh. Elton on Copy holds. 
Emerig. Mar. Loans. Emerigon on Mari

time Loans. 
Emerig. Tr. d2S Ass. 

des Assurances. 
Emerigon, Traite 

Emerig. Traite des Assur. Emerigon, 
Traite des Assurances. 

Ene. Encyclop::edia. 
Ene. Brit. Encyclopredia Britannica. 
Ene. Fn·rms. Encyclop::edia of Forms. 
Ene. Pl. & Pro Encyclopredi-a of Pleading 

and Practice. 
Ency. Law. American and English En

cyclopredia of Law. 
Encyc. Encyclopredia. 
Eng. IDnglish;- English's Reports, vols. 

6-13 Arkansas ;-English Reports by N. C. 
Moak. 

Eng. Ad. English Admiralty;- English 
Admiralty Reports. 

' Eng. C. C. (or Cr. Cas.) . English Crown 
Cases. 

Eng. C. L. English Common Law Re
ports. 

Eng. Ch. English Chancery; - English 
Ohancery Reports ; - Condensed English 
Chancery Reports. 

Eng. Ecc. R. English Ecclesiastical Re
ports. 

Eng. Eccl. English Ecclesiastical Re-
ports . .  
, 

Eng. Exch. English Exchequer Reports. 
Eng. Ir. App. La w Reports, English and 

Irish Appeal Cases. 
Eng. Judg. Scotch Court of Session Cas

es, decided by the English Judges. 
Eng. L. & Eq. English Law and Equity 

Reports. 
Eng. R. & C. Cas. English Railway and 

Canal Cases. 
Eng. Rep. Moak's English Reports ; -

English's Reports, vols. 6-13 Arkansas ;
' EnglIsh Reports. 

Eng. Rep. R. (or Re.). English Reports, 
' Full' ' Reprint. 

Eng. Ru. Ca. English Ruling Cases. 
Eng. Ry. & C. Cas. ' IDngU-sh Railway and 

Canal Cases. 
, 

'Eng� Sc. Ecc. English ' and Scotch Eccle
siastical Reports. 

'Eng. & Ir. App. Law Reports, English 
and Irish Appeal Cases. 
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English. English's Reports, vols. 6-lB 
Arkansas. 

Ent. Coke's Entries;-Rastell's Entries. 
Entries, Ancient. Rastell's Entries (cit

ed in Rolle's Abridgment). 
Eq. Cas. Equity Oases in vol. 9 Modern 

Reports. 
Eq. Cas. Abr. Equity Cases Abridged 

(E'nglish). 
Eq. Judg. Equity Judgments (by A'Beck

ett) New South Wales. 
Eq. Rep. Equity Reports ;-GUbert's Equi

ty Reports ;-Harper's South Carolina Equity 
Reports ;-The IDquity Reports, published by 
Spottiswoode. 

Err. & App. Erroc and Appeals Reports, 
Upper Oanada. 

Ersk. Erskine's Institutes of the Law of 
Scotland ;-E,rskine's Principles of the Law 
of S.cotland. 

Ersk. Dec. Erskine's United States Cir
cuit Court, etc., Decisions, in vol. 35 Georgia. 

Ersk. Inst. Erskine's Institutes of the 
La w of Scotland. 

Ersk. Prine Nrskine's ,Principles of the 
La w of Sootland. 

Erskine, Inst. Erskine's Institutes of the 
La w of Sc-otland. 

Escriche. E,scriche, Diccionari!{) Razonado 
de Legislacion y Jurisprudencia. 

Escriche, Die. Leg. Escriche, Diccionario 
Razonado de Legislacion y Jurisprudencia. 

Esp. (or Esp. N. P.). Espinasse's English 
Nisi Prius Reports. 

Esprit des Lois. Montesquieu, Esprit des 
Lois. 

Eth. 'Nic. Aristotle, Nicomachean EthiC8. 
Ev. Tr. Evans' Trial. 
Ewell L. C. Ewell's Leading Cases on In

fancy, etc. 
Ex. C. R. Exchequer Court of Oanada 

Reports. 
Ex. D. (or Ex. Div.). Exchequer Division, 

English Law Reports. 
Exch. Exchequer; - Exchequer Reports 

(Welsby, Hurlstone, & Gordon) ;-English 
Law Reports, Exchequer ;-E'nglish Excheq
uer Reports. 

Exch. Can. Exchequer Reports, Canada. 
Exch. Cas. Exchequer Cases (Legacy Du

' ties, etc.), 'Scotland. 
Exch. Div. E�chequer Division, English 

, Law Reports. 
Exch. Rep. Exchequer Reports. 

, Efre. Eyre's Reports, English. 



TABLlD 'OF 'ABBREVIATIONS 

F 
F. Federal Reporter; - Fltzherbert's 

Abridgment. 
F.(2d). Federal Reporter, Second Series. 
F. Abr. Fitzherbert's Abridgment Is com

monly referred to by the other law writers 
by the title and number of the placita only, 
e. g. "cor'on, 30." 

F. B. C. Fonblanque's Bankruptcy Cases. 
F. B. R. F'ull Bench Rulings, Bengal. 
F. B. R. N. W. P. Full Bench Rulings, 

Northwest Provinces, India. 
F. C. Federal Cases. 
F. N. B. Fitzherbert's Natura Brevium. 
F. R. Federal Reporter. 
F.Supp. Federal Supplement. 
F. C; F. Foster & Finlason's English NisI 

Prius Reports. 
F. & Fitz. Falconer & Fitzherbert's Eng

lish Election Cases. 
F. & J. Bank. De Gex.. Fisher & Jones' 

English Bankruptcy Reports. 
F. & S. }j'ox and Smith's Irish King's 

Bench Reports. 
Fairfield. Fairfield's Reports, vols. 10-12 

Maine. 
Falc. Falconer's Scotch Court of Session 

Cases. 
Falc. & Fitz. Falconer & Fitzherbert's 

English l<::: lection Cases. 
Fam. Cas. Cir. Ev. Famous Cases of Cir

cumstantial Eyidence, by Phillips. 
Far. (or Farr.). Farresley (see Farres

ley). 
Farresley. Fa'l'resley's Reports, vol. 7 

Modern Reports ;-Farresley's Cases in Holt's 
King's Bench Reports. 

Fearne, Rem. Fearne on Contingent Re
mainders. 

Fed. Federal Reporter. 
. Fed. Ca. (or Cas.) . F'ederal Cases. 
Fed. Cas. No. Federal Case Number. 
Fed. R. (or Rep.) . Federal neporter. 
Fent. Imp. Judg. Ftmton's Important 

Judgments, New Zealand. 
Fent. N. Z. Fenton's New Zealand Re

ports. 
Ferard, Fixt. Amos & Ferard on Fix

tures. 
Ferg. Cons. Fergusson's (Scotch) Oonsis

tJOrial Reports .. 
Ferguss:on. (Fergusson of) Kilgerran's 

Scotch Session Cases. 
Ferriere. Ferriere's Dictionnaire de 

Dro,it et de Pratique. 
Fessen, Pat. Jj"essenden on Patents. 
Feud. Lib. The Book of Feuds. See this 

dictionary, 8. v. "Liber Feudorum." 
Fl. Pandectre (JuriS Civilis). 
Field, Corp. Field on Corporations. 
Fin. Finch's English Chancery Reports ; 

-Finlason (see Fin!.) . 
Finch. English Chancery Reports tem

pore Finch. 
Fincii Ins. Dig. Finch's Insurau.ce Di

gest. 

Finch L. O. Fineh's Land Cases. 
Finl. L. C. .Finlason's Leading Cases on 

Pleading. 
Finl. Rep. Finlason's Report of the Gur

ney Gase. 
First pt. Edw. III. Part II of the Year , 

Books. 
First pt. H. VI. Part VII .of the Year 

Books. 
Fish. Fisher's United States Patent Cas

es;-l!"isher's United States Prize Cases. 
Fish. Cas. Fisher's Cases, United .states 

District Courts. 
Fish. Mortg. Fisher on Mortgages. 
Fish. Pat. (or Fish. Pat. Cas.). Fisher's 

United States Patent Cases. 
Fish. Pat. Rep. Fisher's United States 

Patent Reports. 
Fish. Prize (or Pro Oas.). Fisher's Unit

ed States Prize Cases. 
Fitz. Fitzherbert's Abridgment (see F. 

& Fitz.). 
Fitzg. Fitzgibbon's English King's Bench 

Reports. 
Fitzh. Abr. FitzherbeTt's Abridgment. 
Fitzh. N. B. (or Nat. Brev.) . Fitzher-

bert's New Natura Brevium. 
Fl. Fleta ;-Flanders (see Fland.). 
Fl. & K. (or Fl. & Kel.) . Flanagan & Kel

ly's Irish Rolls Court Reports. 
Fla. Florida ;-Florida Reports. 
Flan. & Kel. Flanagan & Kelly's Irish 

Rolls Court Reports. 
Fleta. Fleta, Oommentarius Juris Angli

cani. 
Flip. Flippin's United States Circuit 

Court Reports. 
Flor. Florida ;-Florida Reports. 
Fogg. �ogg's Reports, vols. 32-37. New 

Hampshire. 
Fol. P. L. Cas. F'oley's Poor Law Cases. 
Fonbl. Fonblanque's Equity; - Fon

,blanque on Medical Jurisprudence;-F'on
blanque's New Reports, English Bankruptcy. 

Fonbl. E·q. F'onblanque's Equity. 
Fonbl. R. Fonblanque's English Cases (01 

New Reports) in Bankruptcy. 
For. Forrest's Exchequer Reports ;-For· 

rester's Chancery Reports (Cases tempore 
Talbot). 

For. Cas. & Ope F'orsyth's Cases and 
Opinions. 

For. de Laud. Fortescue's De Laudibus 
Legum Anglire. 

Forb. Forbes' Decisions in the Scotch 
Court of Session. 

Forb. Inst. Forbes' Institutes of the Law 
of Scotland. 

Forman. Forman's Reports, Illinois. 
Forr. Forrest's English Exchequer Re

ports ;-Forrester's English Chancery Cases 
(commonly cited, Cases tempore Talbot). 
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Forrest TABLE Olj' ABBREVIATIONS Fulto:Q. 

Forrest. Forrest's Reports, English Ex
chequer. 

Fors. Cas. & Ope Forsyth's Cases and 
Opiniops on Constitutional Law. 

Fort. . lj"ortescue's English King's Bench, 
Reports. 

Fortes. }fortescue's Reports, English 
Courts. 

Fortes. de Laud. Fortescue, De Laudibus 
Legum Anglhe. 

Forum. Forum (periodical) . Baltimore 
and New York. 

Foss, Judg. Foss' Judges of England. 
Fost. Foster's English Crown Law or 

Crown Cases;-Foster's New Hampshire Re
ports ;-Foster's Legal Chronicle Reports, 
Pennsy}yunia ;-Foster's Reports, vols. 5, 6 
and 8 Ha wail. 

Fost. Or. Law. 
Fost. on Sci. Fa. 

Scire Facias. 

Foster, Crown Law. 
Foster on the Writ of 

Fest. & Fin. Foster & Fin]ason's English 
Nisi Prius Reports. • 

J'oster. lj'oster's English Crown Law;
Legal Chronicle Reports (Pennsylvania) , edit
ed 'by Foster;-Foster's New Hampshire Re
ports. 

Fount. Fountainhall's DeciSions, Scotch 
Oourt of Session. 

F�wl. L. Cas. Fowler's Leading Cases on 
Collieries. . 

Fox. �ox's Reports, Engiish. 
Fox Reg. Oa.. Fox's Registration Cases. . , 
Fox & SDl. '/ Fox & Smith's ' Irish Klng�s

" 

Benc4 Iteports. , 
Fr� Freeman's E;nglish King's Benc4 and 

C4!inc�l'Y R�pOl'ts;-Fraglllent. 
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Fr. Oh. Freeman's English Chancery 
'
Re

ports ;-Freeman's Mississippi Ohancery Re
ports. 

Fr. E. O. Fraser's Election Cases. 
Fran. Max. Francis' Maxims of Equity. 
Franc. Judg. Francillon's Judgments, 

County Courts. 
France. France's Reports, vols. 3-11 

Colorado. 
Fras. Elec. Oas. Fraser's English Elec

tion Cases. 
Fraser. Fraser's English Cases of Con

troverted Elections. 
Fraz. (or Fraz. Adm.). Frazer's Admi

ralty Cases, etc., Scotland. 
Free. Freeman's English King's Bench 

Reports, vol. 1 Freeman's King's Bench Re
ports and vol. 2 Freeman's Chancery Re
ports. See also Freem. 

Free. Ch. Freeman's English Chancery 
Reports ;-Freeman's Mississippi Chancery 
Reports. 

FreeDl. (Ill.). Freeman's Reports, Illino��. 
Freem. C. C. Freeman's English ChtL

eery Cases. 
Freem. Oompar. Politics. lj'reeman, 

Comparative Politics. 
Freem. Judgm. Freeman on Judgm�nts. 
Freem. K. B. Freeman's English King's 

Bench Reports. 
Fries Tr. Trial of John Fries (Treason). 
Frith. Opinions Attorneys-General, pt. 2, 

vol. 21. 
Full B .. R. Full Bench Rulings, Bengal 

(or Northwestern Provinces). 
Fuller. FuJler's Reports, ' vols. 59-105 

Michigan. 
Fulton. Fulton's �eports.·· Bengal. 



G. TABLE OF ABBREVIATIONS Gill 1:'01. Rep. 

G 
G. Gale's English Exchequer Reports. 
· G. Coop. (or Cooper). G. Cooper's Eng

lish Chancery. 
G. Gr. G. Greene's Iowa Reports. 
G. M. Dudl. G. M. Dudley's Georgia Re

ports. 
G. O. General Orders, Court of Ohancery, 

Ontario. 
G. & D. Gale & Davidson's English Queen's 

B ench Reports. 
G. & G. Goldsmith & Guthrie, Missouri. 
G. & J. Gill & John.son's Maryland Re

ports ;-Glyn & Jameson's English Bankrupt
cy Reports. 

G. & T. Gould & 'rucker's Notes on Re
vised Statutes of United States. 

Ga. Georgia ;-Georgia Reports. 
, Ga. Dec. , Georgia Decisi,ons. 

Ga. Supp. Lester's Supplement, vol. 33 
Georgia. 

Gaius. ' Gaius' Institutes. 
Gal. Gallison's Reports, United States 

Circuit Courts. 
Galb. & M. Galbraith & Meek's Reports, 

vol. 12 Florida. 
Galbraith. Galbraith's Reports·, vols. 9-

12 F1orida. 
Gale. Gale's Englis1;l Exchequer Reports. 
Gale, Easem. Gale on Easements. 
Gale & Dav. Gale & Davison's Queen's 

Bench Reports. 
Gall. Gallison's Reports, United States 

Circuit Courts. 
Gall. Cr. Cas. Gallick's Reports (French 

Criminal Cases). 
Gamb. & Barl. Gamble & Barlow's Di

gest, Irish. 
Gantt Dig. Gantt's Digest Statutes, Ar

kansas. 
Gard. N. Y. Rept. Gardenier's New York 

Reporter. 
Gardenhire. Gardenhire's Reports, vols. 

14, 15 l\Iissouri. 
Gardn. P. C. Gardner Peerage Case, re

ported by La Marchant. 
Ga§par. Gaspar's Small Cause Court Re

ports, Bengal. 
Gayarre. Gayarre's Reports, vols. 25-28 

Louisiana Annual. 

Gaz. Bank. Gazette of Bankruptcy, Lon
don. 

Gaz. Dig. Gazzam's Digest Of Bankrupt
cy Decisions. 

Gaz. & B. C. Rep. Gazette & Bankrupt 
Court Reporter, New York. 

Geld. & M. Geldart & Maddock's English 
Chancery Heports, vol. 6 .l\Iaddock's Reports. 

Geld. & . Ox. � ova Scotia Decisions, by 
Gelde.rt & Oxley. 

Geld. & R. Geldert & Russell, Kova SCD
\ioa. 

Geldart. Geldart &, Maddock's English 
Cbaneery Reports, vol. 6 )'ladc1ock's Reports. 

Gen. Abr. Cas. Eq. General Abridgrrient 
of Cases in Equity (Equity Cases Abridged). 

Gen. Dig. General Digest American .and 
English Rep-orts. 

Gen. Laws. General Laws. 
Gen. Ord. General Orders, Ontario Court 

of Chancery. 
Gen. Ord. Ch. General Orders of the Eng

lish High Court of Cbancery. 
Gen. St. General Statutes. 
Geo. Georgil;!. ;-Georgia Reports ;-King 

George (as 13 Geo. I I.). 
Geo. Coop. George Cooper's English Ohan-

cery Cases, time of E,ldon. 
Geo. Dec. Georgia Decisions. 
Geo. Dig. George's Digest, Mississippi. 
George. George's Reports vols. 30�p9 

Mississippi. 
Gib. Cod. Gibson's Codex Juris Ecclesi

astical Anglicani. 
Gib. Dec. Gibson's Scottish Decisions. ' 
Gibhon, Rom. Emp. Gibbon, History of 

the ' Decline and Fall of the Roma'n Erupite. 

Gibbs. Gibbs' Reports, vols. 2-4 Micbigan. 
Gibbs' Jud. Chr. Gibbs' Judicial Ohron'

icle. 
Gibs. Camd. Gibson's [edition of] Cam

den's Britannia. 
Gibson. (Gibson of) Durie's Decisions, 

Scotch Court of Session. 
Gil. (or Gi:ff.) . Giffard's ' English Vice-

Chancellors' Reports. 
Gil. & Fal. Gilmour & FalCOner's Scotch 

Session Cases. 
Giff. & H. Giffard and Hemming's Re

ports, English Chancery. 
Gil. Gilfillan's Edition, vols. 1�20 Minne

sota ;-=-Gilman's Reports, vols. 6-10 Illinois ; 
-Gilmer's Virginia Reports ;-=-GHbert's Eng", 
lish Chancery Reports ;-Gilbert's Englisb 
Cases in Law and Equity . .  

Gilb. Gilbert's Reports, English Chan� 
cery. 

Gilb. Cas. Gilbert's English Cases in LJ.w 
and Equity. 

Gilb. Ch. Gilbert's English .Chancery Re
ports. 

Gilb. Com. Pl. Gilbert's Common Pleas . . 
Gilb. Eq. Gilbert's Englisb Equity '01' 

Chancery Reports. 
Gilb. Forum Rom. Gilbert's Forum Ro

manum. 

Gilb. Rep. Gilbert's English Chancery' Re-
ports. 

Gilb. Ten. Gilbei't . on Tenure. 

Gilb. Uses. Gilbert on Uses and Trusts. 
Gild. Gildersleeve's Reports, .. ' vols. 1-8 

.New Mexico. 
Gilfillan. Gilfillan's. Ed.iti01U of. lVlinne

sota Reports. ' 
Gill. Gill's Maryland Reports� 
Gill Pol. Rep. Gill's Police Cour.t 'Re-

ports, Boston, Massachusetts. 
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Gill & J. TABLE OF ABBREVIATIONS Green's Brice, Ultra Vires 

Gill & J. (Md.). Gill & Johnson's Re
ports, Maryland. 

Gill & Johns. Gill & Johnson's :Mary
land. Reports. 

GUm. Gilman's Reports, vols. 6-10 Illi
nois ;- Gilmer's Reports, Virginia ;- Gil
mour's Reports, Scotch Court of Session. 

GiIm. Dig. Gilman's Digest, Illinois and 
Indiana. 

GHm. & Falc. Gilmour & Falconer's Re
ports, Scotch Court of Session. 

Gilp. Gilpin's United States District Court 
RePDrts. 

Gilp. Opine Gilpin's Opinions of the 
United States Attorneys-G�neral. 

Gl. & J. , Glyn & Jameson's English Bank· 
ruptcy Reports. 

Glan. lib. Glanville, De Legibus et Con
suetudinibus Anglire. 

Glanv. (or GlanviI.). Glanville, De Legi
bps et Consuetudinibus Anglire. 

Glanv. El. Cas. Glanville's English Elec
tion Cases. 

Glas. (or Glasc.). Glascock's Reports in 
all the Courts of Ireland. 

Glenn. Glenn's Reports, vols. 16-18 Lou
isiana Annual. 

Glov. Mun. Corp. Glover on Municipal 
Oorpora tions. 

Glyn & Jam. Glyu & Jameson's Reports, 
English Bankruptcy. 

Go. Goebel's Probate Court Cases. 
Godb. ' Godbolt's English King's Bench 

Repo'l'ts. 
Godo. Godolphin's Abridgment of Eccle

siastical Law;-Godolphin on Admiralty Ju
risdicUon ;-Godolphin's Orphan's Legacy ;
Godolphin's Repertorium Canonicum. 

Godol. Ecc. Law. Godolphin's Abridg-
ment of Ecclesiastical Law. 

Goeb. Goebel's Probate Court Cases. 
Gold. (or Goldes.). Goldesborough's or 

Gouldsborough's English King's Bench Re
ports. 

Gold. & G. Goldsmith & Guthrie's Re
ports, vols. 36-67 Missouri Appeals. 

Good. Pat. Goodeve's Abstract of Patent 
Cases. 

Good. & Wood. Full Bench Rulings, Ben
gal, . edited by Goodeve & Woodman. 

Gordon. Gordon's RepOrts, vols. 24-26 
Colorado and vols. 10-13 Colorado Appeals. 

Gosl. Gosford's Manuscript Reports, 
Scotch Court of Session. . 

Gould. Gouldsborough's English King's 
Bench Reports. 

'. Gould, Pl. Gould on Pleading. 
Gould & T. Gould & Tucker1s Notes on 

Revised Statutes of United States. 
"Gow (or Gow N. P.). Gow's English Nisi 

Prius Cases. 
Gr. Grant's Cases, Pennsylvania ;-Green's 

New Jersey Reports ;-Greenleaf's Maine Re
JjOrts;-Grant's Cases, Canada ;-Grant's 
Chancery Reports, OntariO. 

Gr. 0.. Grant's 'Cases • 

. l89S 

Gr. Eq. (or Ch.) . (H. W.) Green's New 
Jersey Equity Reports ;-Gresley's 'Equity 
Evidence. 

Gra. Grant (see Grant) ;-Graham's Re
ports, vols. 98-107 Georgia. 

Grand Cou. Grand Coutumier de Nor
mandie. 

Granger. Granger's Reports, vols. 22..:23 
Ohio State. 

Grant. Grant's Upper Canada Chancery 
Reports ;-Grant's Pennsylvania Oases ;'
(Grant of) EJlchies' Scotch Session Oases;
Grant's Jamaica Reports. 

Grant, Bank. Grant on Banking. 
Grant Cas. Grant's Pennsylvania Cases. 
Grant Ch. Grant's Upper Canada Chan-

cery Reports. 
Grant, Corp. Grant on Corporations. 
Grant E. & A. Grant's Error and Ap

peal · Reports, Ontario. 
Grant, Jamaica. Grant's Jamaica Re

ports. 
Grant Pa. Grant's Pennsylvania Cases. 
Grant U. C. Grant's Upper Ca�ada Ohan

cery -Reports. 
Grat. (or Gratt.). Grattan's Virgi�ia Re

ports. 
Grav. de Jur. Nat. Gent. Gravina, De 

Jure Naturale Gentium, etc. 
Gravin. Gravina,  Originum Juris CivHis. 
Gray. Gray's Massachusetts Reports ;

Gray's Reports, vols. 112-122 North Caro
lina. 

Green. Green's New Jersey Law or Eq
uity Reports;-Green's Reports, vols. 11-17 
Rhode Island ;�G. Greene's Iowa Reports ;
Greenleaf's Reports, vols. 1-9 Maine;
Green'S Reports, vol. 1 Oklahoma. 

Green (C. E.) .  C. E. Green's Chancery 
Reports, New Jersey. 

Green Ch. H. W. Green's New Jersey 
Chancery Reports, vols. 2-4 New Jersey Eq
uity. 

Green Cr. L. Rep. Green's Criminal 'Law 
Repo'rts. 

Green L. (or N. J.). J. S. Green's Law 
Reports, vols. 13-15 New Jersey Law. 

Green. Ov. Cas. Greenleaf's Overrulea 
Cases. 

Green Sc. Tr. Green's Scottish Trials for 
Treason. 

Greene. G. Greene's Iowa, Reports ;-C. 
E. Green's New Jersey Equity Reports, vols. 
16-27 New Jersey Equity;-Greene's Reports, 
vol. 7 New York Annotated Oases. 

Greene G. Greene's Iowa Reports. 
Greenl. Greenleaf's Reports, vols. 1-9 

Maine. 
Greenl. Cruise. Greenleaf's Cruise. OIl 

Real Property. 
Greenl. Ev. Greenleaf on Evidence. 
Greenl. Ov. Cas. Greenleaf's Overruled 

Ca�es. 
Green's Brice, Ultra Vires. Green's Edi

tion of Brice's Ultra Vires. 



TABLE OF ABBR,EVIATIONS
' Gwil. Ti. Cal'.: .... 

Gren. Grenier's Ceylon Reports. 
Gres. Eq. Ev. Gresley's Equity Evidence. 
Grif. I.. Reg. Griffith's Law Register, 

Burlington, New Jersey. 
Grif. P. R. Cas. Griffith's English Poor 

Rate Cases. 
Gri:ffith. Griffith's Reports, vols. 1-5 In- ' 

diana Appeals and vols. 117-132 Indiana. 
Grisw. Griswold's Reports, vols. 14-19 

Ohio. 
Gro. Grotius, De Jure Belli et Pacis. 
Gro. de J. B. Grotius, De Jure Belli et 

Pacis. 
Grot. de Jur. B. Grotius, De Jure Belli 

et Pacis. 

Gubot, Hist. Civilization. Guizot, Gen
eral History of Civilization in Europe. 

Guizot, Rep. Govt. Guizot, History of 
Representative Government. 

Gundry. Gundry Manuscript, Lincoln's: . 
Inn Library, 

Guth. She Cas. Guthrie's Sheriff Court . 
Cases, Scotland. 

Guthrie. , Guthrie's Reports, vols. 33-83 
Missouri Appeals. 

Guy, Med. Jur. Guy, Medical Jurispru
dence. 

Guyot, Inst. Feod. Guyot, InstituteS. 
Feodales. 

Gwil. Ti. Cas. Gwillim's Tithe Cases. 
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R. TABLE OF ABBREVIATIONS Hall. Middle Ages 

H 
H. Howard's 'United States Supreme 

Court Reports;-Hill's New York Reports. 
H. BI. Henry Blackstone's English Com

mon ' Pleas· Reports. < 
H. O. R. High Court Reports, India. 

'H.:O. R. N. W. P. ' High Court RepOrts, 
Northwest Provinces, India. 

H. Eo' O. ;J{odgi'n's Election Cases, Ontario. 
H. L. (or H. L. Oas.). Honse of Lords 

bases . . 
H. L. Rep. English House of Lords Re- ; 

ports .. :- . " :  
, . ' . , . . 

' li. P. O. Hale's Pleas of the Crown;
Ha wkins' Pleas of the Orown. 

H. W. Gr. H. W. Green's New Jersey Eq
uity Reports. 

H. & B. Hudson & Brooke's Irish King's 
Bench Heports. 

H. & O. Hurlstone & Ooltman's English 
E)xchequer Reports. 

H. & D. Lalor's Supplement to Hill & 
Denio's New York Reports. 

H. & G. Harris & Gill's Maryland Re
ports ;-Hurlstone & Gordon's English Re
ports. 

H. & H. Horn & Hurlstone's English Ex
chequer Reports;-Harrison & Hodgin's Mu
niCipal Reports, Upper Canada. 

H. & J. Harris & Johnson's 'Maryland Re
ports ;-Hayes & Jones' Exchequer Reports, 
Ireland. 

H. & M. Hening & Munford's Virginia 
Revorts ;-Hemming & Miller's English Vice
Chancellors' Reports. 

H. & M. Oh. Hemming & Miller's English 
Vice-Ohancellors' Reports. 

H. & McH. Harris & McHenry's Mary
land , Reports. 

H. & N. Rurlstone & Norman's English 
FJxchequer Reports. 

H. & P. Hopwood & Philbrick's English 
Election Cases. 

H. & R. Harrison & Rutherford's English 
CoUlillon Pleas Reports. 

H. & S. Harris & Simrall, Mississippi. 
H. & T. Hall & Twell's English Ohancery 

Reports. 
H. & T. Sel:f-Def. Horrigan & Thomp-

son's Cases on the Law of Self-Defense. 
H. & W. Harrison & Wollaston's English 

King's Bench RepDrts;-Hurlstone & Walms
ley's IDnglish Exchequer Reports. 

Ha. Hare's Oh!lncery Reports ;-Hall ;
Haggard. 

Ha. & Tw. Hall & Twell's English Chan
cery Reports. 

Had. Haddington ;-Hadley's Reports, 
vols. 45-48 Ne'7 Hampshire. 

HaddiDgton. Iladdington's Manuscript 
Reports, Scotch Ct>urt of Session. 

Hadl. Hadley's Reports, V'Ols. 45-48 New 
HamllS�irp.. 

1900 

Had!. Rom. Law. Hadley's IntrDduction 
to the Roman Law. 

Hadley. Hadley's Reports, vols. 45-48 
New Hampshire. 

Hag. (or Hagg.) Adm. Haggard's English 
Admiralty Reports. 

Hag. (or Hagg.) Con. Haggard's English 
ConSistory Reports. 

Hag. (or Hagg.) Ecc. Haggard's English 
Ecclesiastical Reports. 

. Hagan. Hagan's Reports, vols. 1-2 Utah. 
Hagans. Hagans' Reports, vols. 1-5 west 

Virginia. 
Hagg. See Hag. 
Hagg. Consist. Haggard's Consistory Re

ports, E'nglish. 
Hagn. & Mill. Hagner & Miller's Re-

ports, vol. 2 Maryland Ohancery. 
Hai1.es. Hailes' Decisions, Scotch Oourt 

of Session. 
Hal. Law. Halsted's New Jersey Law Re

ports. 
Hale. Min. Cas. HalcomlJ's Mining Cas

es, London, 1826. 
Hale. Hale's Reports, vols. 33-37 Cali-

fornia. 
Hale, Anal. Hale's AnalYSis 'Of the Law. 
Hale C. L. (or Com. Law). Hale's His

tory of the Oommon Law. 
Hale, De Jure Mar. Hale, De Jure :Maris. 
Hale Ecc. Hale's Ecclesiastical Reports, 

English. 
Hale, Hist. Eng. Law. Hale's History 'Of 

the English Law. 
Hale P. C. Hale's Pleas of the Crown. 
Hale Prec. Hale's Precedents in (Ecclesi

astical) Oriminal Oases. 
Halk. Halkerston's Oompendium of Scotch 

F'aculty Decisions;-,-HalkerstDn's Digest of 
the Scotch Marriage La w ;-Halkerston's 
Latin Maxims. 

Halk. Compo Halkerston's Compendium 
of Scotch Faculty Decisions. 

Halk. Lat. Max. Halkerston's Latin 
Maxims. 

Hall. Hall's New Yorl\' Superior Oourt 
Reports;-Hall's Reports, vols. 56, 57 New 
Ham'pshire ;- Hallett's Reports, vols. 1, 2 
Colorado. 

Hall. Const. Hist. Hallam's Constitu-
tional History of England. 

Hall, Emerig. Mar. Loans. Hall, Essay 
on lVl'aritime Loans from the French of Em
erigon. 

Hall, Int. Law. Hall on International 
Law. 

Hall, Marit. Loans. Hall, Essay on Mar
itime Luans from the French 'Of Emel'igon. 

Hall, Mex. Law. Hall, Laws of Mexico 
Relating to Real Property, ,etc. 

Hall. Middle Ages. Ha �lam's Middle-
Ages. 



BaU, PrO:6.ts a Prendre TABLE ·OF -ABBREV'lATIONS HU"ri. :: 

Hall, Profits a Prendre. Hall, Treatise 
on the Law Relating to Profits it Prendre, 
etc. 

Hall & Tw. Hall & Twell's Reports, Eng
Ush Chancery. 

Ha.llam, Mid. Ages. Hallam's Middle 
Ages. 

HaUatt. Hallett's Reports, vols. 1, 2 Col
orado. 

Hallifax, Anal. (or Civil Law). Halli
fax's Analysis of the Civil Law. 

HaIs. Halsted's New Jersey Law Re
ports. 

Hals. Ch. (or Eq.) . Halsted's New Jersey 
Equity Reports. 

Ham. Hammond's Nisi Prius ;-Ham
mond's Reports, vols. 1-9 Ohio. 

Ham. A.
·
& O. Ham:p1erton, Allen & Otter, 

English Magistrates' Cases, vol. 3 New Ses
sions Cases. 

Ham. N. P. Hammond's Nisi Prius. 
Ham. Parties. Hammond on Parties to 

Action. 
Hamel, Oust. Hamel's Laws of the Cus

toms. 
Hamilton. (Hamilton of) Haddington's 

Manuscript Cases, Scotch Court 'of Session ; 
-Hamilton, American Negligenc,e Cases. 

Hamlin. Hamlin's Reports, vols. 81-93 
Maine . .  

Hammond. Hammond's Reports, vols. 1-
9 Ohio;-Hammond's Reports, vols. 36-45 
Georgia. 

Hammond & Jackson. Hammond & 
Jackson's Reports, vol. 45 Georgia. 

Han. Handy's Oohio Reports. 
Han. (or Han. [N. B.]) .  Hannay's Re

ports, vols. 12, 13, New Brunswick. 
Hand. Hand's Reports, vols. 40-45 New 

York;-Handy's Ohio Reports. 
Handy. Handy's Ohio Reports. 
Hanes. Y'anes' IDnglish Chancery. 
Hanmer. Lord Kenyon's Notes (English 

King's Bench Reports), edited by Hanmer. 
Hann. Hannay's Reports, vols. 12, 13, 

New BrunswiCk. 
. Hansb. Hansbrough's Reports, vols. 76-

90 Virginia. 
Har. Harmonized ;-Harrison (see Harr.) ; 

-Harrington's Chancery Reports, l\'Ikhigan. 
Har. (Del.). Harrington's Reports, vols. 

1-5 Delaware. 
Har. St. Tr. Hargrave's State Trials. 
Har. & Gill. Harris & Gill's Maryland 

Reports. 
Har. & J. (Md.). Harris & Johnson's 

Maryland' . Reports. 
Har. & JohJi. Harris & Johnson's Mary

land Heports. 
Har. & McH. Harris & McHenry's Mary

land Reports. 
Har. & Ruth. Harrison & RnthE'rford's 

English Common Pleas Reports. 
Har. & Woll. Harrison & Wollaston's 

English Ki�lg'S Bench Reports. 
H�rc . . Harcarse's Decisions, Scotch Court 

of Session. 

Hard. (or Hardin). Hardin's Kentucky 
Reports. 

Hard. (or Hardres). Hardres' English 
Exchequer Reports. 

Hardes. Hardesty, Delaware Term .Re
ports. 

Hardr. (or Hardres). Hardres' English 
Exchequer Reports. 

Hardw. Cases tempore Hardwicke, by 
Ridgeway ;-Cases tempore Hardwkke, by 
Lee. 

.Hare. Hare's English Vice-Chancellors' 
Reports. 

Hare & Wale L. C. American Leading 
Oases, edited by Hare & Wallace. 

Harg. Hargrave's State Trials;- Har
grove's Reports, vols. 68-75 North Carolina. 

Harg. Co. Litt. Hargra ve's Notes to Coke 
on Littleton. 

Harg. Law Tracts. Hargrave's Law 
Tracts. 

Harg. St. Tr. (or State Tr.) . Hargrave's 
Sta te Trials. 

Hargrove. Hargrove's Reports, vols. 68-
75 North Carolina. 

Harm. Harmon's Reports, vols. 13-15 
California;-Harmon's Upper Canada Com
mon Pleas Reports. 

Harp. Harper's South CarO'lina Law Re
ports. 

Harp. Con. Cas. Harper's Conspiracy 
Cases, . Maryland. 

Harp. Eq. Harper's Equity Reports, 
South Carolina. 

Harp. L. (or S. C.) .  Harper's ·Law Re
ports, South Carolina. 

Harr. Harrisou's Reports, New Jersey ;
Harrington's Reports, Dela ,yare ;-Harring
ton's Chancery Reports, Michigan ;-Harris' 
Reports, vols. 13-24 Pennsylvania ;- Harri
son's Reports, vols. 15-17 and 23--29 Indiana. 

Harr. (Mich.) Harrington's Michigan 
Chaucery Reports. 

Harr. (N • .  J.) . Harrison's Reports, vols. 
16-19 New Jersey Law. 

Harr. Con. La. R. Harrison's C'Dud.ensed 
Louisiana Reports . 

Harr. Dig. Harrison's Digest, English. 
Harr. & G. Harris & Gill's Maryland Re

ports. 
Harr. & Hodg. Harrison & Hodgin's Up

per Canada Municipal Heports. 
Harr. & J. Harris & Johnson's Maryland 

Reports. 
Harr. & McH. Harris & McHenry's 

Maryland Reports. 
Harr. & Ruth. Harrison & Rutherford's 

English Common ,Pleas Reports. . 
Harr. & Sim. Harris & Simrall's Reports, 

vols. 49-52 · ·Mississippi. 
Harr. & Wolle Harrison & Wollaston's 

English King's Rench Reports. 
Harring. Harrington's Delaware Re

ports ;-Harrington's Michigan Chancery Re
ports. 

Harris. Harris' Hepol'ts, vols. 13-:!4 Penn
sylvania. 

1901 



Harris Dig. TABLE OF ABBR,EVIATIONS Hillyer 

Harris Dig. Harris' Digest, Georgia. 
Harris & Simrall. Harris & Simi-all's 

Reports, vols. 49-52 Mississippi. 
I-i:arrison. Harrison's Reports, vols. 15-17 

and 23-29 Indiana. 
Hart. Hartley's Reports, vols. 4-10 Tex

as ;-Hartley's Digest of Texas Laws. 
Hartley. . Hartley's Reports, vols. 4-10 

Texas. 
Hartley & Hartley. Hartley & Hartley's 

Reports, ,,�ols. 11-21 Texas. 
Hask. Haskell's United States Circuit 

Court Reports. 
Hast. Hastings' Reports, vols. 69-70 

Maine. 
Hav. Ch. Rep. Haviland's Chancery Re

ports, Prince Edward Island; 
Hav. P. E. I. Haviland's Reports, Prince 

Edward Island. 
Haw. Hawkins (see Hawk.) ;-Hawaiian 

Reports;-Hawley's Reports, vols. 10-20 Ne
vada. 

Haw. Cr. Rep. Hawley's American Crim
inal Reports. 

Haw. W. C. Hawes' Will Case. 
Hawaii (or Hawaiik.n Rep.). Hawaii 

(Sandwich Islands) Reports. 
Hawk. Co. Litt. Hawkins' Ooke upon Lit

tletOn. 
Hawk. P. C. (or Pl. Cr.) . Hawkins' Pleas 

of the Crown. 
Hawkins. Hawkins' Reports, vols. 19-24 

Louisiana Annual. 
Ha�ks. Hawks' North Carolina Reports. 
Hawl. Cr. R. Hawley's American Crimi

nal Reports. 
Hawley. Hawley's Reports, vols. 10-20 

Nevada. '" . - '  , 
Hay. HaywOod's North Carolina Re

ports;-Haywood's Tennessee Reports {Hay
wood's Reports are sometimes referred to as 
thOugh numbered consecutively from North 
Carolina through Tennessee) ;-Hayes' Irish 
Exchequer Reports. See also Hayes;
Hayes' Reports, Calcutta;-Hay's Scotch De
cisions. 

Hay Ace. (or Dec.). Hay's Decisions on 
Accidents and Neg'j.igence. 

Hay. Exch. 'IIayes" Irish Exchequer Re
ports. 

'Hay P. L. Hay's Poor Law Decisions. 
Hay. & H. Hayward & Hazelton's United 

States Circuit Court Reports. 
Hay. & Haz. Hayward & Hazelton, Cir

ClJ.it Court, . :D��trict of Columbia. 
Hay. & J • .  Hayes & Jones, Irish. 
Hay & M. :(or Ma�r.) . Hay & Marriott's 

Admiralty Reports (usually cited, Marriott's . 
Reports). \ 

' 
. ' : 

Hayes (or Hayes Exch.). Hayes' Irish Ex-
chequer Reports. 

. . '. . 

Ha.yes, Conv. Hayes on Conveyancing� 
Hayes & Je. (or Jon.). Hayes '& Jones' 

Irish
' 

Exchequer Reports. 
Hayn. Lead. Cas. Haynes' 

Leading Cases. 
' Students� , 

Haynes, Eq. Haynes' Outlines of EfluitY . . .. · 

1902 ' 

Hayw. Haywood's North Carolina Re
ports;- Haywood's Tennessee Reports (see 
Hay.). 

Hayw. L. R. Hayward's Law Register, 
Boston. 

Hayw. & H. Hayward & Hazelton's Unit
ed States Circuit Oourt Reports. 

Head. Head's Tennessee Reports. 
Heath. Heath's. Reports, vols. 36-40 

Maine. 
Heck. Cas. Hecker's Cases on Warranty. 
Hedges. Hedges' Reports, vols. 2-6 Mon

tana. 
Heinecc. Ant. Roni. Heineccius (J. G.) 

Antiquitatum Romanarum (Roman Antiqui- ' 
ties.) 

Heinecc. de Caml). Heineccius (J. G.) Ell
emcnta J uris C:lmbialis. 

Heinecc. Elem. Heineccius (J. G.) Ele
menta Juris Civilis (Elements of the Civil 
Law.) 

:tIeisk. Heiskell's Tennessee Reports. 
Helm. Helm's Reports, vols. 2-9 Nevada. 
Hem. Hempstead, Uuited States ;-Hem-

mingway, Mississippi. 
Hem. & M. Hemming & Miller's English 

Vice-Chancellors' Reports. 
Hemp. (or Hempst.). Hempstead'$ Unit

ed States Circuit Court Reports. 
Hen. HI. Henry Blackstone's English 

Common Pleas Reports. 
Hen. Man. Cas. Henry's Manumission 

Cases. 
Hen. & M. (Va.) Hening & Munford's 

Virginia Reports. 
He:n. & Mun. Hening & 'Munford's Vir

ginia Reports. 
Hepb. Hepburn's Reports, vols. 3, 4 Cali

fornia ;-Hepburn's Reports, vol. 13 Penn
sylvania. 

Het.
' 
(or Hetl.) . Hetley's IDnglish Com

mon Pleas Reports. 
Heyw. Ca. Heywood's Table of Cases, 

Georgia. 
Hibb. Hibbard's Reports, vol. 20 Opin

ions Attorneys-General ;-Hibbard's Reports; 
vol. 67 New Hampshire. 

High Ct. High Court Reports, Northwest 
Provinces of India. 

Hight. Hight's Reports, vols. 57-58 Iowa. 
Hill. Hill's New York Reports;�Hill'� 

Law Reports, South Carolina. 
Hill Eq. (or Ch.). Hill's Equity, South 

Carolina Reports. 
Hill N. Y. Hill's New York Reports. 
Hill. New Trials. Hilliard 'On New Tri

als. 
Hill. Real Prop. Hilliard on Real Prop-

erty. 
Hill S. C.  Hill's South Carolina Reports 

(Law or IDquity). 
Hill " Den .. " Hill & Denio; New York. 
Hill & Den. Supp. Lalor's Supplement 

to Hill & Denio's Reports, New York. 
' 

!Hillyer. ' 'Hillyer',s Reports, rols. 20-22 
California. ; ' 



HUt . TABLE OF ABBREVIATIONS How� St. Tr. 

Hilt. Hilton's N�w York Common Pleas 
Heports. 

Hinde . Ch. Pro Hinde, Modern Practice 
of the High Court of Chancery. 

Hines. Hines' Reports, vols. 83-96 Ken· 
tucky. 

Bo. Lords Cas. House 'Of Lords Cases 
(Clark's) .  

Hob. Hobart's English King's Dench Re
ports. 

Hodg. Hodges' English Common Pleas 
Hepol'ts. 

Hodg. Can. Elee. Cas. Hodgin's Canada 
Election Cases. 

Ho:O:. Hoffman's Land Cases, United 
States District Court;-Hoffman's New York 
Chancery Reports. 

Hoff. Ch. Hoffman's New Y'Ork Chancery 
Reports. 

Hoir. Land (or Ho:O:. L. C.) . Hoffman's 
Land Cases, United States District Court. 

Ho:O:. Lead. Cas. Hoffman's Leading Cag. 
es on Commercial Law. 

Hoff. Mast. Hoffman's Master in Chan
cery. 

HoR. N. Y. (or Bo:O:m. Ch.) . Hoffman's 
New York Chancery Reports. 

Hog. Hogan's Irish Rolls Court Reports ; 
-(Hogan of) Barcarse's Scotch Session 
Cases. 

Hog. St. Tr. Hogan's State Trials, Penn· 
sylvania. 

Hogue. Hogue's Reports, vols. 1-4 Flor
ida. 

Hole. L. Cas. Holcombe's Leading Cases 
of Commercial Law . . 

Holl. Jur. Holland's ' Elements of Juris· 
prudence. 

Hollinshead. Hollinshead's Report�, vol. 
1 Minnesota. 

Holm. (or Holmes). Holmes' United 
States Circuit Court Reports ;-Holmes' Re
ports, vols. 15-17 Oregon. 

Holt. Holt's E'nglish King's Bench Re
pOl'ts ;-Holt's l!Jl1glish Nisi Prius Reports;
Holt's English Equity Reports. 

Holt Adm. Cas. Holt's English Admiral· 
ty Cases (Rule of the Road). 

Holt Eq. Holt's English Equity Reports. 
Holt K. B. Holt's English King's Bench 

Reports. 
Holt N. P. Holt's English Nisi Prius Re

ports. 
Holt R. of R. Holt's Rule of the Road 

Cases. 
Holthouse. Holthouse's Law Dictionary. 
Holtz. Ene. IIoltzendorff, Encyclopfidie 

del' Rechts"issenschnft. (Encyclopedia of 
Jurisprudence.) 

Home (or Home H. Dec.). Home's Man· 
USCl'ipt Decisions, Scotch Court of Session. 
See also Kames. 

Hooker. Hooker's Reports, Yols. 25-62 
Connecticut. 

Hoon. Hoonahan's Sind Reports, India. 
Hop. & C. Hopwood & CoHman's Eng

lish Registration Appeal Cases. 

Bop. " Ph. Hopwood &' Philbrick' s Eng
lish Registration Appeal Cases. 

Hope. HI()W (of Kerse) Manuscript Deci
Sions, Scotch Court of Session. 

Hopk. Adm'. (or Judg.). Hopkinson's 
Pennsylvania Admiralty Judgments. 

Hopk. Adm. Dec. Admiralty Decisions of 
Hopkinson in Gilpin's Reports. 

.Hopk. Ch. Hopkins' New York Chancery 
Reports. 

Hopw. & Colt. Hopwood & Coltrnan's 
English Registration ' Appeal Cases. 

Hopw. & Phil. Hopwood & Philbrick's 
English Registration Appeal Cases. 

Hor. & Th. Cas. HOlTigan & Thompson's 
Cases on Self-Defense. 

Horn & H. Horn & Hurlstone's English 
Exchequer Heports. 

HOl.'ne, M. J. Home's Mirror of Justice. 
Horner. Horner's Reports, vols. 11-23 

Sou th Dak'Ota. 
Herr. & Th. Horrigan & Thompson's 

Cases on Self-Defense. 
Horw. Y. B. Honvood's Year Books of 

Edward I. 
Hoskins. Hoskins' Reports, V'OI. 2 North 

Dakota. 
Hough C.-M. Cas. Hough's Court-Mar

tial Case Book, London, 1821. 
Houghton. Houghton's Reports, vol. 97 

Alabama. 
Hous. Houston's Delaware Reports. 
House of L. House of Lords Gases. 
Houst. Houston's Delaware Reports. 
Houst. Cr. Cas. Houston's Delaware 

Criminal Cases. 
Hov. Hovenden on Frauds ;-Hovenden's 

Supplement to Vesey, Jr.'s, English Chancery 
Reports. 

Hov. Sup. Hovenden's Supplement to Ve
sey, Jr.'s, English Chancery Reports. 

Roved. Hoveden, Ohronica. 
How. Howard's United States Supreme 

Court Reports ;- Howard's Mississippi Re
ports ;- Howard's New York Practice Re
ports;-Howell's Reports, V'0Is. 22-23 Nevada. 

How. (Miss.) . Howard's Mississippi Re
ports. 

How. App. Howard's New York Court of 
Appeals Oases. 

How. Cas. Howard's New York Court ot 
Appeals Cases ;-H'Oward's ,Popery Cases. 

How. Cr. Tr. Howison's Criminal Trials, 
Virginia. 

How. N. S. Howard's New York Practice 
Reports, New S eries. 

How. Pro Howard's New York Practice 
Reports. 

How. Pro N. S. Howard's New York Prac
tice Reports, New Series. 

How. Pra.e. (N. Y.). Howard's New York 
Practice Reports. 

How. S. C. (or U. S.). Howard's United 
States Supreme Court Reports. 

How. St. Tr. (or State Tr.). Howell's 
English State Trials. 

1903 



How. & 'Beat. TABLE OF ABBREVIATIONS IIyde 

How. & Beat. Howell & Beatty's Reports, 
voL 22 Nevada. 

How. & Nor. Howell & Norcross' Reports, 
vols. 23, 24 Nevada. 

Howell N. P. Howell's Nisi Prius Re
ports, Michigan. 

Hu. Hughes' United States Circuit Court 
Reports ;�H ughes' Kentucky Reports. 

Hub. Leg. Direc. Hubbell's Legal Direc-
tory. 

. 

Hub. Prrel. J. O. Huber, Prrelectiones Ju
ris Civil is. 

Hubb. Succ. Hubback's Evidence of Suc
cession. 
. Hubbard. Hubbard's Reports, vols. 45-51 
Maine. 

Hud. & Br. Hudson ' & Brooke's Irish 
King's Bench Reports. 

Hugh. Hughes' United States Circuit 

' Court Heports ;-Hughes' Kentucky Reports. 
Hugh. (Ky.) . Hughes' Kentucky Reports. 
Hughes. Hughes' United States Circuit 

Court Reports. . , 
Hughes Fed. Prac. Hughes Federal Prac-

tice: 

ltugo, Hist. du Droit Rom. Hugo, His-
, toire au r>roit Romain. 

. 

HllJD. • .  Humphrey's Tennessee Reports. 
it�me. I-Iume's Scotch Session' . <tases. 
Hum�, lJ�st� Eng� , liume's History of ' 

tnJ'lglnnd. ' . ,  

1.904 

". ; . .  ' 

1 ' " , ;  

. ',"', 

"' j \ I ' ",,! 

Humph. (or Humph. [Tenn.] ) .  Hum-
phrey's Tennessee Reports. 

Hun. Hun's New York Supreme Court 
Reports, also Appellate Division Supreme 
Court, New York. 

Hunt, Bound. Hunt's Law of Boundaries 
, nnd Fences. 

Hunt Oas. Hunt's Annuity Cases. 
Hunt, Eq. Hunt's Suit in Equity. 
Hunit8r, Rom. Law. H unter on Roman 

Law. 
Hunter, Suit Eq. Hunter's Proceeding 

in a Suit in Equity. 
Hur. Hurlstone (see Hurl.). 
Hurl. & C. (or Colt.) .  H urlstone & COlt

man's English Exchequer Reports. 
Hurl. & Gord. llurlstone & Gordon's Re

ports, VQls . . 10, 11 English Exchequer. 
Hurl. & N. (or Nor.) . Hurlstone & Nor

man's English Exchequer Reports. 
Hurl. & Walm. Hurlstone & Walm�ley's 

English Exchequer R2I>Orts. 
Hut. Hutton's English Common l'leas 

Reports. 
Hutch. Hutcheson's Reports, vols. 81-84 

A1a,bama. 
Hutt. Hutton's English Common Pleas 

Reports. 
Hy4e. Hyde's RepOrts, , Bengal. 

. , 1 . 
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TAlJliE OF . ABBREVIATIONS In. 

I. Idaho;� Illinois ;....- India.na ;� Iowa;-
Irish (see Ir.). • 

I. C. C. Interstate Commerce Commission. 
I. C. L. R. Irish Oommon Law ,Reports. 
I. C. R. Irish Chancery Reports ;- Irish 

Circuit · Reports. 
I. E. R. Irish Equity Reports. 

. I. J. Cas. Irvine's Justiciary Cases, ' Scot
land. 

J. R. Irish Reports. 
I. R. C. L. Irish Reports, Common Law 

Series. 
I. R. Eq. Irish Reports, Equity Series. 
I. R. R. International Revenue Record, 

New York City. 
I. T. R. Irish Term Reports, by Ridge-

way, Lapp & Schoales. 
Ia. Iowa ;-Iowa Heports. 
Ida. (or Idaho). Idaho ;-Idaho Reports. 
Iddings T. R. D. Iddings' Dayton Term 

Reports. 
Ill. Illinois :-Illinois Reports. 
Ill. App. Illinois Appeal Reports. 
Imp. Fed. Imperial F'ederation, London. 
Ind. Indiana ;-Indiana Reports ;-India ; 

-(E,ast) Indian. 
Ind. App. Law Reports, Indian Appeals ; 

-Indiana Appeals. 
Ind. App. Supp. Supplemental Indian 

Appeals, Law Reports. 
Ind. Jur. Indian Jurist, Calcutta;-Indi

an Jurist, Madras. 
Ind. L. R. (East) Indian Law Reports. 
Ind. L. R. AlIa. Indian Law Reports, Al

lahabad. 
Ind. L. R. Bomb. Indian Law J;t,eports, 

Bombay Series. 
Ind. L. R. CaIfJ. Indian La w Reports, 

Calcutta Series. 

I 

Ind. L. R. Mad. Indian Law Reports, Ma-
dras Series. 

Ind. Rep. Indiana Reports ;-Index Re
porter. 
. Ind. Super. Indiana Superior Court Re
ports (Wilson's). 

Ind. T. Indian Territory ;-Indian Terri-
tory Repor:s. 

Ing. Ves. Ingraham's edition of Vesey, Jr. 
1, 2, Inst. (I, 2) Coke's Inst. 
Inst., 1, 2, 3. Justinian's Il1St. lib. 1, tit. 

2, § 3. 
Inst., 1 , 2, 3 1 .  Justinian's Institutes, lib. 

1, tit. 2, § 31. 
The Institutes of Justinian are divided in

to four books,-each book is divided into 
titles, and each title into paragraphs, Of 
which the first, described by the letters pr., 
or pr'incip., is not numbered. The old meth
:>d of citing the Institutes was to give th

'
e 

commencing words of the paragraph and of 
BL.LAW nrcT. (3D IDD. )�120 

the title; e: g;, § sl adversU8, [nst; de Nup
tiis. Sometimes the number of the para
graph was introduced, e. g., § 12, si adversus, 

. Inst. de Nuptii8. The modern way is to give 
the number of the book, title, and paragraph, 
thus ;-Inst. I. 10, 12; would be r,ead Inst., 
Lib. I. tit. 10, § 12 . 

Inst. Epil. Epilogue to [a designated part 
or volume of] Coke's Institutes. 

Inst. Proem. Proeme [introduction] to [a 
designated part or volume of] Coke's Insti
tutes. 

Instr. Cler. Instructor Clericalis. 
Int. Case., Rowe's Interesting Cases, ElI1g

lish and Irish. 
Int. Private Law. 'Westlake's Private In

ternational Law. 
Iowa. Iowa Reports. 
Ir. Irish ;-Ireland ;-IredeH's North Car-

olina Law or Equity Reports. 
Ir. C. L. Irish Common Law Reports. 
Ir. Ch. Irish Chancery Reports. 
Ir. Cir. (or Ir. Cir. Rep.) . Irish Circ"Uit 

Reportsl• 
Ir. Com. Law Rep. Irish Common Law 

Reports. 
Ir. Eeel. Irish Ecclesiastical Reports. by 

Milward. 
Ir. Eq. Irish Equity Reports. 
Ir. L. Irish Law Reports. 
Ir. L. N. S. Irish Common Law R,eports. 
Ir. L. R. Irish Law Reports;-The Law 

Reports, Ireland, now cited by the year. 
Ir. L. T. Rep. Irish · Law Times Reports. 
Ir. Law Ree. Iri8'h Law Recorder. 
Ir. Law Rep. Irish Law Reports. 
Ir. Law Rep. N. S. Irish Common Law 

Reports. 
Ir. Law & Ch. Irish Common Law and 

Chancery Reports (New Series). 
Ir. Law & Eq. Irish Law and Equity Re

ports (Old Series). 
Ir. R. 1 894. Irish Law Reports for year 

1894. 
Ir. R. C. L. Irish Reports" Common Law 

Series. 
Ir. R. Eq. ' Irish Reports, Equity Series. 
Ir. R. Reg. App. Irish Reports, Registra

tion Appeals. 
Ir. R. Reg. & L. Irish Reports, Registry 

and Land Cases. 
Ir. St. Tr. Irish State Trials (Ridge

way's) . 
Ir. T. R. (or Term Rep.). Irish Term Re

ports (by Ridgeway. Lapp & Schoales). 
Ired. Iredell's North Carolina Law Re

ports. 
Ired. Eq. Iredell's North Carolina Equity 

Reports. 
Irv. Irvine's Scotch Justiciary Report",. 
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TABLE OF ABBREVIA�IONS Jones 

J. Johnson's New York ReportJ. 
J. C. Johnson's Cases, Ne\:v York Supreme 

Court. 
J. C. P. Justice of the Oommon Pleas. 
J. Ch. (or J. C. R.). Johnsoll's New York 

Chancery Reports. 
J. d'OI. Les Jugemens d'Oleron. 
J. H. Journal of the House. 
J� j.

'
Mar. J. J. Marshall's Kentucky Re

ports. 
J. J. Marsh. (Ky.). J. J. Marshall's Ken

tucky Reports. 
J. ReI. Sir John KelYllg's English Crown 

Cases. 
J. P. Sm. J. P. Smith's English King's 

Bench Reports. 
J. R. Johnson's New York Reports. 
J. S. Gr. J. S. Green's New Jersey Re

ports,. 
J. Scott. Reporter English Common 

Bench Reports. 
J. Voet, Com. ad Pando Voet (Jan), Com

mentarius ad Pandectas. 
J. & H. Johnson & Hemming's English 

Vice-Chancellors' Reports. 
J. & L. (or J. & La T.). Jones & La 

Touche's Irish Chancery Reports. 
j� & S. Jones & Spencer's New York Su

perior Court . Reports. 
J. & S. Jam. Judah & Swan's Jamaica 

Reports. 
. J� & W. Jacob & Walker's English Chan

cery Reports. 
Jae. Jacobus (King James) ;-J.acob's Eng

lish . Chancery Reports ;-J acob's La w Dic
tionary. 

Jac� Sea Laws. Jacobsen's Law of the 
Sea. 

J 

.Jac • .  & W. (or Walk.). Jacob & Walker's 
. EngliS'h Ch�l11cery Reports. 

Jack� & G. LandI. & Ten. Jackson & 
Gross, Treatise on the Law of Landlord and 
Tenant in Pennsylvania. 

Jackson. Jackson's Reports, vols. 4:3-66 
Georgia ;-J:ac�{son's Reports, vols. 1-29 Tex
as Court of Appeals. 

Jackson & Lumpkin. Jackson & Lump
kin's . Georgia Reports. 

Jacob. Jacob's Law Dictionary. 
James (N. Sc., . James' Reports, Nova 

Scotia. 
. .  James Sel. Cases. James' Select Cases, 

Nova Seotia. 
James. & Mont. Jameson & Montagu's 

Ellglish Bankruptcy Reports (in vol. 2 Glyn 
.& J;ameson). 

Jar. Cr. Tr. Jardine's Criminal Trials. 
Jarm. Wills. Jarman on Wills. 
Jebb (or Jebb C. C.) .  Jebb's Irish Crown 

Cases. . . 
Jebb Cr. & Pr. Cas. Jebb's Irish Crown 

lind Presentment Cases. 
Jebb & B. Jebb & Bourke's Irish Queen's 

Bench Reports. 
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Jebb & S. (or Sym.). Jebb & 'Symes' Irish 
Ql\een's Bench Reports. 

Je:lf. Jefferson's Virginia Reports. 
Je:lf. Man. Jefferson's Manual of Parlia

mentary Law. 
Jenk. (or Jenk. Cent.) . Jenkins' Eight 

Centuries of Reports, English Exchequer. 
Jenks. Jenks' Reports, vol. 58 New 

Hampshire. 
Jenn. Jennison's R,eports, vols. 14;-18 

Michigan. 
Jeremy, Eq. Jur. Jeremy's Equity Juris

diction. 
Jo. T. Sir T. Jones' Reports. 
Jo. & La T. Jone� & La Touche's Irish 

Chancery Reports. 
John. (or Johns.). Johnson's New York 

Reports ;-Johnson's Reports of Chase's De
cisions ;--Johnson's Maryland Chancery De
cisions ;-Johnson's English Vice-Chancel
lors' Reports. 

Johns. Cas. Johnson's New York Cases. 
Johns. Ch. Johnson's New York Chan

cery Reports;-Johnson's English Vice-Chan
cellors' Report ;-Johnson's Maryland Chan
cery Decisions ;-.Johnston's Reports, New 
Zealand. 

Johns. C,t. Err. Johnson's Reports, New 
York Court of Errors. 

Johns. Dec. Johnson's Maryland Chan
cery Decisions . 

Johns. Eng. Ch. Johnson's English Chan
cery Reports. 

Johns. H. R. V. Johnson's English Chan
cery Reports. 

Johns. Pat. Man. Johnson's Patent Man
ual. 

Johns. Rep. Johnson's Reports, New 
York Supreme Court . 

Johns. Tr. Johnson's Imp2achment Trial. 
Johns. U. S. Johnson's Reports of Chase's 

United States Circuit pourt Decisions. 
Johns. V. C. Johnson's English Vice-

Chancellors' Reports. 
Johns. & Hem. Johnson &, Hemming'a 

English Chancery Reports. 
Johnson. Johnson's Reports, New York ; 

-Johnson's English Vice-Chancellors' Re
ports ;-J ohnson's Maryland Chancery Dem
sions. 

Johnst. (N. Z.). Johnston's Reports, New 
Zealand. 

Jon. Exch. (or Jon. Ir. Exch.). Jones' 
Irish Exchequer Reports. 

Jon. & Car. ·Jones & Cary's Irish mx.' 
chequeI' Reports. 

Jon. & L. Jones & La Touche's Irish 
Chancery Reports. 

Jones. Jones' Reports, vols. 43-48, 52--57, 
61, 62 Alabama ;--J ones' Reports, vols. 11, 12 
Pennsylvania ;-Jones' Reports, vols. 22-31 
Missouri ;-J ones' La w or Equity Reports, 
North Carolina ;....:..Jones' Irish Exchequer Re-
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ports;--Jones' Upper Oanada Common Pleas 
Reports ;-Jones & Spencer's New York Su
perior Court Reports. 

Jones (Pa.). Jones Reports, vols. 11, 12 
Pennsy I vania. 

Jones 1. Sir W1lliam Jones' English 
King's Bench Reports. 

Jones 2. Sir ThomaS J ones' English 
King's Bench Reports. 

Jones, BaUm. Jones' Law of Bailments. 
Jones, Barclay " Whittelsey. Jones, 

Barclay, & Whittelsey's Reports, vol. 31 Mig. 
souri. 

Jones, Chat. Mortg. Jones on Chattel 
Mortgages. 

Jones Eq. Jones' North Carolina Equity 
Reports. 

Jones, French Bar. J ones' History of the 
French Bar. 

. 

Jones Ir. Jones' Irish Exchequer Reports. 
Jones Law (or Jones N. C.) .  Jones' North 

Carolina Law Reports. 
'Jones T. Sir Thomas Jones' English 

King's Bench Reports. 
Jones U. C. Jones' Reports, Upper Can

ada. 

Bennett' 

JGnes W. Sir 'WilUam Jones' English 
King's Bench Repol'ts� 

Jones " C. Jones & Cary's Irish Excheq� i 
uer Reports. " .  

Jones " La, T. Jones & La Touche;� Il'ish 
Chilllcery Reports. 1 

Jones " McM. (pa.). Jones,& McMurtrie's 
Pennsylvania Supreme Court Reports. 

Jones & Speno Jones & Spencer's New 
York Superior Court Reports. 

Josephs. Josephs' Reports, vol. 21 Ne- ' 
vada. 

' 

Jud. & Sw. Judah & '  Swan's Reports; · 
Jamaica. . 

Judd. Judd's Reports, vol. 4 Hawaii. , 
Jur. (N. S.) . The Jurist (New Series) ne- ' 

ports in all the Courts, London. 
Jur. (N. S.) Ex. Jurist (New Series) Ex- ' 

chequer. 
Just. Dig. Digest of Justinian, 50 books. 

Never translated into English. 
Just. Inst. Justinian's Institutes. See 

note following "Inst. 1, 2, 31." 

Juta. Juta's Cape 'of Good Hope Reports . . 

K 
K. Keyes' New York Court of Appeals Re

ports ; -Kenyon's English King's Bench Re
ports ;-Kansas (see Kan.). 

K. B. King's Bench Reports. 
[ 190 1 ]  K. B. La w Reports, King's 

Bench Division, from 1901 onward. 
K. C. R. Reports in the time of C�ncel

lor King. 
K. & F. N. S. W. Knox & Fitzhardinge's 

New South Wales Reports. 
K. " G. R. C. Keane & Grant's English 

Registration Appeal Cases. 
K., &. J. Kay & Johnson's English Vice

Chancellors' Reports. 
K. & O. Knapp & Ombler's English Elec

tion Cases. 
Kam. Kames' Decisions of the Scottish 

Court of Session. 
Kam. Rem. Dec. Kames' Remarkable De

cisions, Scotch Court of SessIon. 
Kam. Sel. Dec. Kames' Select Decisions, 

Scotch Court 9f Session. , 
Kames, Eq. Kames' Principles of Equity. 
Kan. (or Kans.). Kansas ;-Kansas Re

ports. 
Kans. App. Kansas Appeals Reports. 
Kay. Kay's English Vice-Chancellors' Re-

ports. 
Kay & Johns. Kay & Johnson, English. 
Ke. Keen's English Rolls Court Reports. 
Keane " Gr. Keane & Grant's English 

Registration Appeal Gases. 
Keb. (or Kebl.). Keble's English King's 

Bench Reports. 
Keen. Keen's English Rolls Court Re

ports. 

Keener, Quast Contr. Keener's Cases on 
Quasi Contracts. 

Keil. (or Keilw.).. Keilway's English 
King's Bench Reports. 

Kel. l .  Sir John Kelyng's English CrOWD 
Cases. 

Kel. 2. William Kelynge's English Chan
cery Reports. 

Kel. Ga. Kelly's Reports, vols. 1-3 
Georgia. 

Kel. J. Sir John Kelyng's English Crown 
Cases. 

Kel. W. Wm. Kelynge's English Chan
cery Reports. 

Kelham. Kelham's Norman French Law 
Dictionary. 

Kellen. Kellen's Reports, vols. 146-155 
Massachusetts. 

Kelly. Kelly's Reports, vols. 1-3 GeorgIa. 
Kelly " Cobb. Kelly & Cobb's Reports) 

vols. 4, 5 Georgia. 
Kelyng, J. Kelyng's English Crown Oases. 
Kelynge, W. Kelyng.e's English Chan

cery Reports. 
Kemble, Sax. Kemble, The Saxons In 

England. 
Ken. Kentucky (see Ky.) ;-Kenyon Eng-

Ush King's Bench Reports. 
Ken. Dec. Kentucky Decisions, by Sneed. 
Ken. L. Rep. Kentucky Law Reporter. 
Kenan. Kenan's Reports, vols. 76-91 

North Carolina. 
' 

Kenn. Par. Antiq. Kennett, Parochial 
Antiquities. 

Kennett. Kennett's Glossary;--Kennett 
upon Impropria tions. 
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Kennett, Glo8s. TABLE OE' 4-BBREVIATIONS Ky. L. R. 

Kennett, Gloss. Kennett's Glossary. 
Kent. Kent's Commentaries on American 

Law. 
Kent, Com. (or COmDl.).. Kent's Com-

mentaries on American Law. 
Keny. Kenyon's English King's Bench 

Reports. 
Iteny. C. H. (or 3 Keny.) . Chancery Re

ports at the end of 2 Kenyon. 
Kern. Kern's Reports, vols. 100--116 In

diana ;-Kernan's Reports, .vols. 11-14 New 
York Court of Appeals. 

Kerr. Kerr's New Brunswick Reports ;
Kerr's Reports ;-J. M. Kerr's Reports, vals. 
27-29 New York Civil Procedure. 

Kerr (N. B.). Kerr's New . Brunswick Re
ports. 

Kerse. Kerse's Manuscript Decisions, 
Scotch Court of Session. 

Key. (or Keyes) . Keyes' New York Court 
of Appeals Heports. 

Keyl. KeiIwey' s  (or Keylway's) English 
King's Bench Reports. 
. Kilk. Kilker-ran's DeciSions, Scotch Court 

of Session. 
King� King's Reports; vols. 5, 6 Louisiana 

Annual. 
King Cas. temp. Select Cases tempore 

King, En1!:1ish Chancery. 
King's Coni. Ca. King's Conflicting 

Cases. 
Kir. (Kir.b. or Kirbl)' �rby's Conne�t1. 

cut RepOrtS. . .  
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Kitch. (or Kitch. Courts). Kitchin on 
Jurisdictions of Courts-Leet, Courts-Baron, 
etc. 

Kitchin. Kitchin on Jurisdictions of 
Courts-Leet, Courts-Baron, etc. 

Kn. (or Kn. A. C.). Knapp's Appeal Cases 
(English Privy Council), 

Kn. N. S. W. Knox, New South Wales 
Reports. 

Kn. & Moo. Knapp & Moore's Reports, 
vol. 3 Knapp's Privy Council. 

Kn. & O. Knapp & Ombler's English Eleo
tion Reports. 

Knapp. Knapp's Privy Council Reports, 
England. 

. 

Knowles. Knowles' Reports, vol. 3 Rhode 
Island. 

Knox. Knox, l\'pw South 'Vales Reports. 
Knox & Fitz. Knox & Fitzhardinge, New 

South . Wales. 
Kolze. Transvaal Reports by Kp]ze. 
Kreider. Kreider's Reports, vols. 1-21 

Washington. 
Kress. Kress' Reports, '\'0Is. 1613-194 Penn-

sylvania ;-Kress' Penllsylvania Superior 
C'oUJ·t. 

Knlp. Kulp's Luzerne Legal Register Re-
ports. Pennsyl vania. 

. 

. Ky. Kentucky;-Kentucky Reports. 
Ky. Dec. Sneed's Kentucky Decisions. 
Ky.' L. B. Kentucky Law Reporter. 



TABLE - OM' A:BBR:ijlVIATlO�'S 

L 
L� Lansing's ,Supreme Court Reports, 

New York. 
L. A. La wyers' Reports -Annotated. 
L. C. Lord Chancellor ;-Lower Canada ; 

-IJeading ·Cases. 
L. C. B. Lord Chief Baron. 
L. C. D� . Lower Court Decisions. Ohio. 
L. C. Eq. White & Tudor's Leading Cases 

in Equity. 
L. C. G. Lower Courts Gazette, Toronto. 
L. C. R. ' Lower Canada Reports. 
L. D. (or Dec.) . Land Office Decisions, 

United States. 
L. Ed.. Lawyers' Edition Supreme Court 

Reports. 
L. J. App. Law Journal, New Series, Ap

:peals. 
L. J. Bank. Law Jourfial, New Series, 

Bankruptcy. 
L. J. Bk. Law Journal, New Series, Bank

·ruptcy (1831 onward) . 
L. J. C. C. R. Law Journal, New Series, 

-Crown Cases Reserved. 
L. J. C. P� (or L. J. C. P. D.). Law Jour

nal, New Series, Common Pleas DeciRions. 
L. J. Ch. Law Journal, New Series, Chan· 

-eery Division (1831 on). 
L. J. Ch. (0. S.). Law Journal, Old Se

ries, 1822, 1 831. 
L. J. D. & M. Law Journal, New Series, 

Divorce and MatrimoniaL 
L. J. Ecc. Law Journal Reports, E�clesi

Rstical (1831 on). 
t L. J. Ex. Law Journal, New Series, Ex
-chequer Division (1831 on}. 

L. J. Exch. Law Journal, New Series, Ex-
chequer. 

-

L. J. H. L. Law J ournal, New Series, 
House of Lords. 

L. J. K. B. Law Journal, King's Bench. 
L. J. L. C.  Law Journal, Lower Canada. 
L. J. L. T. Law Journal, Law Tracts. 
L. J. M. C. Law Journal, New Series, Di

vorce and Matrimonial ;-Law Journal, Mag
.istrates' Cases. 

L. J. M. C. Law Journal, New Series, 
Magistrates Cases (1831 on). 

L. J. M. P. A. Law Journal, Matrimonial, 
Prohate and Admiralty. 

L. J. M. & W. Morgan & Williams' Law 
Journal, I...ondon. 

L. J. N. C. Law JoUrnal, Notes of Cases. 
L. J. N. S. The Law Journal, New Series, 

London (1831 onwards). 
L. J. O. S. The Law Journal, Old Series, 

London (1822-1831). 
. L. J.'P .. (or P. C.) .  Law Journal, New Se· 

ries, Privy Council ;-Law Journal, Probate, 
Divoree - find Admiralty. 

L. J. P. (D. & A.) . I.Al.w Journal, New Se- ; 
ries, Probate, Divorce and Admiralty. 

L. J. P. & M. (or L. J. Probe & Mat.). 
Law Journal , New Series, Probate and Mat-
rimoniaJ (1831 onward). 

. 

L. J. Q. B. Law Journal, New Series, 
Queen's Bench (1&�1 011) . 

L. J .. Q. B. D. Law Journal, � New Series, 
Queen's Bench Division. 

L� J. Rep. Law Journal Reports. -
L. J. Rep. N. S. Law Journal Reports, 

New Series (1831 onward). 
L. M. & P. Lowndes, Maxwell & Pollock's 

English Bail Court Reports. 
L. N. Liber Niger, or the Black Book. 
L. P. R. Lilly's Practical Register. 
L. R. Law Reports (English) ;-Law Re

porter (Law Times Reports, New Series) ;
(Irish) Law Recorder;-Louisiana Reports. 

L. R. A. Lawyers' Reports, Annotated. 
L. R. A. (N. S.). Lawyers' Reports, Anno

tated, New Series. 

L. R. A. & E. English Law Reports, Ad
miralty and Ecclesiastical (1866-187fi). 

L. R. App. (or L. R. App. Cas.). Ellglish 
Law Reports, Appeal Cases, House of L()rds. 

L. R. Burm. Law Reports, British Bur .. 
mah. 

L. R. C. C. English I.Jaw Reports, Crown 
Cases Reserved (1866-1875). 

L. R. C. P. English La w Reports, Com
mon Pleas (1866-1875). 

L. R., C. P. D. Ellglish Law Reports, Com
mon Pleas Division. 

L. R. Ch. English Law Reports, Chan
cery Appeal Cases (1866-1875). 

L. R. Ch. D. (or Div.). Law Reports" 
Chancery Division, English Supreme C-ourt of 
Judicature. 

L. R. E. & I. App. English Reports, Jlillg
Ush and Irish Appeals. 

L. R. Eq. English Law Reports, Equity 
(1866-1875). 

L. R. Ex. (or L. R. Exch.). English Law 
Reports, Exchequer. (1866-1875) . 

L. R. Ex. Div. English Law Reports, Ex
chequer Division. 

L. R. H. L.. English Law Reports, House 
of Lords, English and Irish Appeal Cases. 

L. R. H. L. Sc. English La w Reports, 
House of Lords, Scotch a nd Divorce Appeal 
Cases (1866-1875). 

L. R. Ind. App. English Law Repo�ts, . 
Indian Appeals. 

L. R. Ir. Law Reports, Ireland (1879-
1893). 

L. R. Misc. D. La.w Reports, Miscellane
ous Division. 

L. R •. N. S • .  Irish Law Recorder, New Se
ries. 

L. R. N. S. W • .  Law Reports, New 'South 
W.ules . 

L. R. P .. C. English 'Law Reports, Privy 
CounCil, Appeal Cases' (1866-187:5) . 

. L. R. P. Div. English Law Reports, Pro
bate, Divorce and Admiralty Division. 

L. R. P. & D. English Law Reports, Pro
bate and Divorce. 

L. R. :P. & M. La w RepOrts, Probate and 
Ma trimonial (1866-1875). 
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L. R. Q,. B. TABLE OF ABBREVIATIONS Ld. Ken •. 

L. R. Q. B. English Law Reports, Queen's 
Bencb (1866-:-1875). 

L. R. Q. B. Div. English Law Reports, 
Queen's Bench Division. 

L. R. S. A. Law Reports, South Australia. 
L. R. Sc. & D. English Law Reports, 

Scotch and Divorce Cases, before the House 
of Lords. 

L. R. Sess. Cas. English Law Reports, 
Sessions Oases. 

L. R. Stat. English Law Reports, Stat
utes. 

L. T. N. S. (or L. T. R. N. S.). Law Times 
(New Series) Reports, London ;-American 
La w Times Reports. 

L. T. O. S. La w Times, Old Series. 
L. & B. Bull. Law and Bank Bulletin. 
L. & C. (or L. & C. C. C.). Leigh & Cave's 

English Crown Cases, Reserved. 
L. & E. English Law and Equity Reports. 
L., & E. Rep. Law and Equity Reporter 

New York. 
L. & G. t. Plunk. Lloyd & Gould's Irish 

Chancery Reports tempore Plunkett. 
L. & G. t. Sug. Lloyd & Gould's Irish 

Chancery Reports tempore Sugden. 
L. &. M. Lowndes & Maxwell's English 

Practice Cases. 
L., & T. Longfield & Townsend's Irish Ex

chequer Reports. 
L. & W. Lloyd & Welsby's English Mer

cantile Cases. 
La. Louisiana ;-Louisiana Reports ;-

Lane's English Exchequer Reports. 
La. An. Louisiana Annual Reports ;

La wyers' Reports. Annotated. 
La: T. R. Louisiana Term Reports, vols. 

8-12 Martin, Louisiana. 
La Them. L. C. La '.Dhemis (Periodical) 

Lower Canada. 
Lab. Labatt's California District Court 

Reports. , 
Lacey Dig. Lacey's Digest Railway Deci

sions. 
Ladd. Ladd's Reports, vols. 59-64 New 

Hampshire. 
Lalor. Lalor's Supplement to Hill & 

Denio's New York Reports. 
Lalor, Pol. Econ. Lalor, Cyclopredia of 

Political Science, Political Economy, etc. 
Lamar. La.mar's Reports, vols. 25-40 

Florida. 
Lamb. Lamb's Reports, vols. 103-105 

Wisconsin. 
Lamb. Arch. Lambard's Archaionomia. 
Lamb. Const. Lambard, Duties ot Con

stables, etc. 
Lamb. Eir. Lambard's Eirenarcha. 
Land Com. �ep. Land Commissi(>ners 

Reports, Ireland. 
Lane. Lane's English Exchequer Reports. 
Langd. Cont. Langdell's Cases on Con

tracts ;-Langdell's Summary of the Law ot 
Contracts. , 

,Lans. La,nslng's New York Suprelll,e Court ' 
Report& 
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Lans. Ch. Lansing's Chancery Decisions •. 
New York. 

Las Partidas. Las Sicte Pal'tidas. 
Latch. Latch's E:nglish King's Bench Re

ports. 
Lath. Lathrop's Reports, vols. 115-145; 

Massachusetts. 
LaudeT. (Lauder of) Fountainhall's 

Scotch Session Cases. 
Laur. H. C. Ca. Lauren's High Court 

Cases (Kimberly). 
Law J. Ch. Law Journal, New Series,. 

Chancery. 
Law J. I. B. Law Journal, New Series. 

English Queen's Bench. 
Law J. P. D • .  Law Journal, Probate Divi

sion. 
Law J. R., Q., B. Law Journal Reports�. 

English Queen's Bench. 
Law Lib. Law Library, Philadelphia. 
Law Rep. A. & E. Law Reports, Admiral- , 

ty and Ecclesiastical. 
Law Rep. App. Cas. Law Reports, Ap

peal Cases. 
Law Rep. C. C. IJaw Reports, Crown. 

Cases. 
Law Rep. C. P. . Law Reports, Common. 

Pleas. 
Law Rep. C. P. D.  Law Reports, Com-

mon Pleas Division. 
Law Rep. Ch. Law Reports, Chancery

Appeal Gases. 
Law Rep. Ch. D. Law Reports, Chancer)' 

Division. 
Law Rep. Eq. Law Reports, Equity Cases .. 
Law Rep. Ex. Law Reports, Exchequer. ; 
Law Rep. Ex. D. Law Reports, Excheq-

uer Division. 
. 

Law Rep. H. L. Law Reports, House of 
Lords, English and Irish Appeal Cases. 

Law Rep. H. L. Sc. Law Reports, Scotch 
and Divorce Appeal Cases, House of Lords. 

Law Rep. Ind. App. Law Reports, In-· 
dian Appeals. 

Law Rep. Ir. Law Reports, Irish. 
Law Rep. Misc. D. Law Reports, Mis- . 

cellaneous Division. 
Law Rep. P. C. Law Reports, Privy 

Council, Appeal Oases. 
Law Rep. P. & D. Law Reports, Probate

and Divorce Cases. 
Law Rep. Q. B. Law Reports, Queen's 

Bench. 
Law Rep. Q. B. D. Law Reports, ,Queen's. 

Bench Division. 
Law Repos. Carolina Law Repository. 

North Carolina. 
Lawes, Pl. La wes on Pleading. 
Lawrence. Lawrence's Reports, vol. 20· 

Ohio. 
Lawrence Compo Dec. Lawrence's First 

Comptroiler's Decisions. 
Lawson, Usages & Cust. Lawson on tht\ 

Law of Usages and Customs. 
. 

La.� Ken. · Lord Kenyon's English King's.: 

Bench Reports. 



Ld. Raym. TABLE OF ABBREVIATIONS Low. "a:a.. 

Ld. Raym. Lord Raymond's English 
King's Bench Reports. 

Le Mar. Le Marchant's Gardner Peerage 

Case. 
Lea. Lea's Tennessee Reports ;-Leach. 
Leach. Leach's English Crown Gases. 
Leach C. L. Leach, Cases in Crown Law. 
Leach CI. Cas. Leach's Club Cases, Lon-

don. 
Lead. Cas. Am. American Leading Gases, 

by Hare & Wallace. 
Eead. Cas. E,q. Leading Cases in Equity, 

by White & Tudor. 
Leake. Leake on Contracts ;-Leake's Di

gest of the u'tw of Property in Land. 
Leake, Cont. Leake on Contracts. 
Le�. EI. Dr. Civ. Rom. L�ons EU�menta

ries du Droit Civi� Romain. 
Lee. Lee's English Ecclesiastical Reports ; 

-Lee's Reports, vols. 9-12 California. 
Lee, Dict. Lee's Dictionary of Practice. 
Lee G. Sir George Lee's English Ecclesi

astical Reports. 
Leese. Leese's Reports, ' vol. 26 Nebraska. 
Lef. Dec. Lefevre's Parliamentary Deci

sions, reported by Bourke. 
Leg. Canut. Leges Canuti (laws of King 

Canute or Knut.) 
Leg. Alfred. I .. eges Alfredi (laws of King 

Alfred.) 
Leg. Edm. Leges Edmundi (laws of King 

IDdmund.) 
Leg. Ethel. Leges Ethelredi. 

, Leg. H. 1 .  Laws of [King] Henry the 
First. 

Leg. Gaz. R. (Pa.). Legal Gazette Re
ports, Pennsylvania. 

Legg. Leggett's Reports, Sind, India. 
Legge. Legge's Supreme Court Cases, 

New South Wales. 
Leigh. Leigh's Virginia Reports. 
Leigh 8& O. Leigh & Cave's English Crown 

Cases. 
Leo. (or Leon.). Leonard's English King's 

Bench Reports. 
Lest. P. L. Lester's Decisions in Public 

Land Cases. 
Lester. Lester's Reports, vols. 31-33 

Georgia. 
Lester Supp. or Lest. & But. L'ester & 

Butler's Supplement to Lester's Georgia Re
ports. 

Lev. Leyinz's English King's Bench , Re
ports. 

Lew. ,Lewin's English Crown Ca.ses Re-
'served;-Lewis, Missouri ;-Lewis, Nevada. 

Lew. C. C. Lewin's English Crown Cases. 
Lew. C. L. Lewis' Criminal Law. 
L�w. L. Cas. Lewis Leading Cases on 

Public Land Law. 
Lewis. Lewis' Reports, vols. 29-35 Mis

souri Appeals ;-Lewis' Reports, vol. 1 Ne
vada ;-Lewis' Kentucky Law Reporter. 

Lewis, Perp. Lewis on the Law of Per
petuity. 

Lex • .lurid. Calvlllus, Lexicon Juridicum. 
Juris Cresari simul et Canonici. etc. 

Lex Salle. Lex Salica. 
Ley. Ley's English King's Bench Reports. 

Lib. Liber (book) ;-Library. 
Lib. Ass. Libel' Assisarum (Year Books, 

Part V). 
Lib. L. & Eq. Library of Law and Equity. 
Lib. Reg. Register Books. 
Lieb. Herm. Lieber's Hermeneutics. 
Lieber Civ. Lib. Lieber on Civil Liberty 

and Self Government. 
Li£e and Acc. Ins� R. Bigelow's LIfe and 

Accident Insurance Reports. 
Lil. Lilly's English Assize Reports. 
Lil. Abr. Lilly's Abridgment. 
Lil. Reg. Lilly's Practical Register. 
Lindt. Partn. Lindley on Partnerships. 
Linn Ind. Linn's Index of Pennsylvania 

Reports. 
Linn, Laws Prov. Pa. Linn on fue Laws 

of the Pl'ovinee of Pennsylvania. 
Lit. (or Litt.) . Littell's Kentucky Re-

ports ;-Littleton's English Common Pleas 
Reports. 

Lit. (or Litt.). Sel. Ca. Littell's Select 
Kentucky Oases. 

Lit. & DI. Dig. Littleton & Blatchley's 
Insurance Digest. 

Litt. Ten. Littleton's Tenures. 
Littell. Littell's Kentucky Reports. 
Littleton. Littleton's English Common 

Pleas and Exchequer Reports. 
Liverm. Ag. Livermore on ' Principal and 

Agent. 
Liz. Sc. Exch. Lizars' Exchequer Cases, 

ScotCh. 
LI. & G. t. P. Lloyd & Goold's Irish Chan

cery Reports ternp01'e Plunkett. 
LI. & G. t. S. Lloyd & Goold's Irish Chan

cery Reports tempore Sugden. 
LI. & W. (or Lloyd & W.). Lloyd & 

Welsby's English Mercantile Oases. 
Loc. Ct. Gaz. Llocal Courts and Munici

pal Gazette, Toronto. 
Locc. de .lur. Mar. Loccenius, De Jure 

:Maritimo et Navali. 
Lock.·Rev. Ca. Lockwood's New York Re

yersed Cases. 
Locus Standi. Locus Standi Reports, 

English. 
Lofrt. Lofft's English King's Bench Re · 

ports. 
Lofrt, Append. Lofft's Maxims, append· 

ed to Lofft's Reports. 
Lond. London Encyclopedia. 
Long Q. Long Quinto (Year Books, Part 

X). 
Longf. & T. (or Long. & Town.) . Long- ' 

field & Townsend's Irish Exchequer Reports. 
Lorenz. Lorenz's Ceylon Reports. 
Loring & Russell. Loring & - Russell's 

Massach usetts Election Cases. 
Lou. (or Louis.) . Louisiana (see La.). 
Low. (or Low. Dis.). Lowell's United 

States District C-ourt Reports. 
Low. Can. (or Can. R.). LQwer Oanada 

Reports. 

1911 



Low. Can . Seign. TABLE OF ABBREVIATIONS Mackey 

Low. Can. Seign. Lower Canada Seign
oria! Reports. 

Lowell. Lowell's United; States District 
Court Reports. 

Lawn. Leg. Lowndes on Legacies. 
Lown. & M. Lowndes & Maxwell's Eng

lish Bail Court Reports. 
Lown. M. & P. Lowndes, Maxwell� & 

Pol lock's English Bail Court Reports. 
Llle. (or Lucas). Lucas' Reports, Part X 

Modern Ht-ports. 
Lud. EI. Cas. Luder's Englisb Election 

Cast's. 
Ludden. Lndden's Reports, vols. 43, 44 

Maille. 

Lum. P. L. Cas. Lumley's Poor Law 
Cases. 

Lumpkin. Lumpkin's Reports, vols. 59-
77 Georgia. 

Lush. (or Lush. Adm.). Lushington's 
English Admiralty Reports. 

Lu!!:h Pro Lush's Common Law Practice. 
Lut. Lutwyche's English Common Pleas 

Reports. . 

Lut. Elee. Cas. Lutwyche's Election Cas
es, EngJand. 

Lut. R. C. Lutwyche's English Registra
tion Appeal Cases. 

Lutw. E. Lutwyche's English Common 
Pleas Reports. 

Lynd. Prov. Lyndwood's Provinc.1a.fes. . 

M 
M. Massachusetts;-Maryland ;-Maine;

MichigUll ;- M i llnesota;- l\lississippi ;- Mis
souri ;-:Vlolltuun. 

M. A. ,Mi:s:s'unri Appeals. 
M. C. C. Moody's English Crown Cases, 

Reserved. 
M. D. & D. (or De G.). Montagu. Deacon 

&; De Gex 's lUnglish Bankruptcy Reports. 
M. G. & S. Manning, Granger, & Scott's 

English Common Pleas Reports. 
M. P. C. Moore's English Privy Council 

Cases. 
M. & A. Montagu & Ayrton's English 

Bunkruptcy Reports. 
M. & B. l\lontagu & Bligh's English Bank

ruptcy Heports. 
M. & C. l\lylne & Craig's English Chan-

cery Reports;-Montagu & Chitty's English 
Bankruptcy Reports. 

M. & Cht. Bankr. Montagu & Chitty's 
English Bankruptcy Reports. 

M. & G. Manning & Granger's English 
Common Pleas Reports ;-Maddock & Geld
art's English Ohancery Reports, vol. 6 Mad
dock's Reports. 

M. & Gel. ,'Maddock & Geldart's English 
Chancery Reports, vol. 6 Maddock's Reports. 

M. & Gord. Macnaghten & Gordon's Eng
lish Chancery Reports. . 

M. & H. Murphy & Hurlstone's English 
Exchequer Reports . . 

M. & K. ' Mylne & Keen's English Chan
cery Rerrorts. 

M. & M. Moody & Malkin's English Nisi 
Prius Reports. 

M. & MeA. Montagu & McArthur's Eng
lisb Bankruptcy Reports. 

M. & P. · Moore & Payne's English Com
mon Pleas Reports. 

M� & R. Manning & Ryland's English 
King's Bench Reports ;-Moody & RobiIlson's 
English Nisi Prius Reports ;-'-'Maclean &'Rob-
Inson's Scotch Appeal 'Oases. 

' 

M. & R. M. C. M'anJi!ng & Ryland's· :Eng;. 
lish 'Magistw'te CaM ' , 
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M. & S. Maule & Selwyn's English King's 
Bench Reports;-Moore & Scott's English 
Common Pleas Reports ;-Manning & Scott's 
Reports, vol. 9 Common Bench. 

. 

M. & W. Meeson & WeIsby's English Ex
chequer Reports. 

M. & Y. Martin & Yerger's Tennessee Re
ports. 

Mac. Macnaghten's English Chancery Re
ports. 

Mac. N. Z. Macassey's New Zealand Re
ports. 

Mac. Pat. Cas. Macrory's Patent Cases, 
Mac. & G. M'acnaghten & Gordon's Eng

lish Chancery Revorts. 
Mac. & Rob. 'Maclean & Robinson'S 

-Scotch Appeal Cases. 
MaeAr. (or MaeArth., MacArthur). 

MacArthur's District of Columbia Reports;
MacArthur's Patent Cases . . 

MaeAr. Pat. Cas. MacArthur's Patent 
Cases. 

MacAr. & :M. MacArthur & Mackey's 
District of Columbia Reports. 

Maeas. Macassey's Reports, New Zea
land. 

Mace. Cas. Maccal'a's Breach of Promise 
Cases. 

Maeel. Macclesfield's Reports, 10 Modern 
Reports. 

Macel. Tr. Macclesfield's Trial (Impeach
ment), London, 1725. 

Maed. Jam. Macdougall's Ja�aica Re
ports. 

Maef. (or Madar.). Macfarlane's Re-
ports, Jury Courts, Scotland. 

Maekeld. Mackeldey on Modern Civil 
Law ;-lYfackeldey on. Roman " Law. 

Mackeld. Civil · Law. Macl{eldey ' on Mbd
ern Civil 'Law. 

Mackeld. BoJtt.: La.. Mackeldey on Ro
mah Law. 

Mackey. Mackey's Reports, District ' of' 
. Columbia. 



llaol. TABLE OF ABBREVIATIONS Mar • .  B. 

Macl. · McLean's United States Circuit 
Court Rep'Orts ;-Maclaurin's · Sc'Otch Crim
inal Decisions. 

Macl. Dec. Maclaurin's Scotch Criminal 
Decisi'Ons. 

Macl. 8& R. Maclean & Robinson's Scotch 
Appeal Cases. 

Macn. Macnaghten's Select Cases in Chan
cery tempore King;-W. H. Macnaghten's Re
ports, India. 

Macn. (Fr.). Sir Francis Macnaghten's 
Bengal Reports. 

Macn. N. A. Beng. Macnaghten's Niza
mut Adawlut Reports, Bengal. 

Macn. S. D. A. Beng. CWo H.) Macnagh
tell'S Sudder Dewanny Adawlut Rep'Orts, 
Bengal. 

Macn. 8& G. Macnaghten & G'Ord'On's Eng
lish Chancery Reports. 

Macph. Macphers'On, Lee & Bell's (Third 
Series) Scotch C'Ourt 'Of Sessi'On Cases. 

Macph. Jud. Com.. Macphers'On, Practice 
'Of the .Tudicial C'Ommittee 'Of the Privy 
C'Ouncil. 

Macph. Priv. Coun. Macpiherson's Privy 
Council Practice. 

Macq. (or Macq. H. L. Cas.). Macqueen's 
'Sc'Otch Appeal Cases (House ' 'Of Lords) . 

Macr. P. Cas. Macrory's Patent Case�. 
Macr. 8& H. Macrae & Hertslet's Ins�l

veney Cases. 
MacSwin. Mines. · MacSwinney, Law of 

Mines, Quarries, and Minerals. 
Mad. IMaddock's English Chancery Re

ports ;-Madras ;-Madd'Ox's Reports, vols. 9-
19 Montana. 

Mad. H. C. Madras High Court Reports. 
. Mad. S. D. A. R. Madras Sudder Dewan
ny Adawlut Reports. 

Mad. Sel. Dec. Madras ::;elect Decrees. 
Mad. Sere Madras Series (East) India 

La w Reports. 
Mad. & B. Madd'Ox & Bach's Rep'Orts, 

V'OL 19 M'Ontana. 
Mad. & G21. Madd'Ock & Geldart's Eng

lish Chancery Reports, V'OL 6 Maddock's Re
ports. 

Madd. IMaddock's English Chancery Re
ports;-'Maddox's Reports, vols. 9-19 Mon
tana. 

Madd. Ch. Pro Maddock's Chancery Prac-
tice. 

Mag. Cas. Magistra tes' Cases, especially 
the series edited by Bittlest'On, Wise .. & Par
nell. 

Mag. Char. Magna Carta or Charta. See 
Barrington's Revised Statutes of England, 
1870, vol. 1, p. 84, and Coke's Second Insti
tute, ViOl. 1, first 78 pages. 

Mag. Dig. Magrath's S'Outh Oarolina Di
gest. 

Mag. Rot. Magus R'Otulus (the Great R'Oll 
'Of tlhe Exchequer). 

Mag. & M. & P. L. Magistrate and Mu
niCipal and Parochial Lawyer. 

Magruder. Magruder's Reports, vols. 1, 
2 'Maryland. 

Maine, ABc. Law. Maine 'On Ancient Law. 
Ma.ine, Popular Govt. Maine, P'OPular 

Government. 
Maitland. Maitland's Manuscript Scotch 

Sessi'On Cases. 
. Malloy. Malloy's Irish Chancery Report'J. 
Malone. Editor, V'Ols. 6, 9, and 10, Heis

kell's Tennessee Rep'Orts. 
Man. Manning's Reports (English Court 

'Of Revision) ;- Manitoba ;- Manning's Re
ports, vol. 1 Michigan ;-.Manuscript ;-Man
son's English Bankruptcy Oases. 

Man. Cas. Manumission Oases in New 
Jersey, by Bloomfield. 

Man. El. Cas. �fanning's English Elec
ti'On Cases (Court of lte" iRion). 

Man. Exch. Pro .Manning's E,xchequer 
Practice. 

Man. Gr. & S. Manning, Granger, & 
Scott's English Common Pleas Reports. 

Man. Int. Law. llauning, Commentaries 
'On the Law of �'Utions. 

Man. L. R. lianituba La \V Reports. 
Man. & G. Manning & Granger's Eng-

lish Common Pleas Reports. 
Man. & Ry. Manuing & Ryland's English 

King's Bench Reports. 
Man. & Ry. Mag. Cas. Manning & Ry

land's English Magistrates' Oases. 
Man. & S. Manning & Scott's Reports, 

vol. 9 Common Bench. 
Manb. Coke. Manby's Abridgment of 

Coke's Reports. 
Manitoba. Armour's Queen's Bench and 

County (lourt Reports te'rnpore Wood, Mani
toba ;-Manitoba La \V Reports. 

Manning. Manning's Cnreported Cases
Louisiana ;-Manning's Reports, vol. 1 Mich
igan. 

Manning, La. Unreported Cases, Louis
iana. 

Mans. Mansfield's Reports, vols. 49-52 
Arkansas ;-.Manson, English Bankruptcy 
Cases . .  

Manum.. Cases. Manumission Cases, New 
Jersey (Bloomfield's) . 

Manw. (or Manw. For. Laws). Man-
wood's Forest La \VS. 

Mar. March's English King's Bench Re
ports ;-MarsbaU's United States Circuit 
Court Reports;-Marshall's Kentucky Re
ports ;�Martin's Louisiana Reports ;-Mar
tin's North Carolina Reports;-Marshall's Re
ports, Bengal ;-Maryland. 

Mar. Br. March's Translation of Brooke's 
New Cases. 

Mar. L. C. English Maritime Law Cases 
(Crockford). 

' 

Mar. L. C. N. S. English Maritime Law 
Cases, New Series (Aspinall). 

Mar. La. Martin's Louisiana Reports. 
Mar. N. C. Mart.in's North Carolina He-

ports. 
Mar. N. S. Martin's Louisiana Repurts, 

New Series. 
Mar. R. English Maritime Law Reports. 
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Mar. Reg. TABLE OF ABBREYIATIONS Mceul. Pol. Eeon. 

Mar. Reg. Mitchell's Maritime Register, 
London. 

March. March's Translation of Brooke's 
New Cases, King's Bench. 

MarQh N. C. March's New Cases, English 
King's Bench. 

Marine Ct. R. Marine Court Reporter 
(McAdam's) New York. 

Marks & Sayre. Marks & Sayre's Re
ports, vol. 108 Alabama. 

Marr. MarrIott's English Admiralty De
cisions;-Marrack's European Assurance 
Oases. 

Marr. Adm. Marriott's Reports, English 
Admiralty. 

Mars. Marsden's · English Admiralty Re
ports. 

Marsh. Marshall's United States Circuit 
Court Decisions ;-Marshall's English Com
mon Pleas Reports;-Marshall's Bengal Re
ports ;-MaTshall, Kentucky;-Marshall's Re
ports, vol. 4 Utah. 

Marsh. (A. K.) . A. K. Marshall's Ken
tucky Reports. 

Marsh. (J. J.). J. J. Marshall's Kentucky 
Reports. 

Mar5h. Beng. (or Calc.). Marshall's Re
ports, Bengal. 

Marsh. C'. P. Marshall's English Com
mon Pleas Reports. 

Marsh. Ceylon. Marshall's Ceylon Re
ports. 

Marsh. Dec. Marshall's United States 
Circuit Court Decisions (Brockenbrough) ;
Marshall on the Federal Constitution. 

Marsh. Ins. Marshall on Insurance. 
Marsh. Ope Marshall's Constitutional 

Opinions. 
Mart.' Martin (see Martin). 
Mart.'(La.). Martin's Louisiana Reports. 
Mart. (N. C.) .  Martin's North Carolina 

Reports. 
Mart. Con·d. La� Martin's Condensed Lou

Isiana Reports. 
Mart. Dec. United States Decisions in 

Martin's North Carolina Reports. 
Mart. N. S. (La.) Martin's Louisiana Re

ports, New Series. 
Mart. O. S. (La.). MaTtin's Louisiana Re

ports, Old Series. 
Mart. U. S. C. O. Martin's United States 

Circuit Court Reports. 
Mart. & Y. (Tenn.) . Martin & Yerger's 

Tennessee Reports. 
Mart. & Yerg. Martin & Yerger's Ten

nessee Reports. 
. Marth. W. Oa. Martha Washington Case, 

see United states v. Cole, 5 McLean, 513, 
Fed . .oas. No. 14,832. 

Martin. Martin's Louisiana Reports;
Martin's North Carolina · Reports ;�Martin's 
Reports, vols. 21-30 Georgia;-Martin's Re
ports, vols. 54-70 Indiana. 

. Martin Index. MaTtin's Index to Vir
ginia Reports. 

;Marv. iMarvel's · Reports, Delaware. 

1914 

IVlas. (or Muon [U. S . ] ) .  Mason's Unit 
ed States Circuit Court Reports. 

Mass. Massachusetts ;-Massachusetts Re
ports. 

Mass. Elec. Ca. Massachusetts Election 
Cases. 

Mass. L. R. Massachusetts Law Reporter, 
Boston. 

Massey v. Headford. .An Irish Criminal 
COllversation Case, 1804. Originally printed 
in Ireland and reprinted both in New York 
and Philadelphia. 

Mast. Maste-r's Reports, vols. 25-28 Oan
ada Supreme Court. 

Mat. Mathews. 
Mat. Par. (or Paris). Matthew Paris, 

Historia Minor. 
Mathews. Mathews' Reports, vols. 6-9 

West Virginia. 
Mats. (or Matson). Matson's Reports, 

vols. 22-24 Connecticut. 
Matthews. Matthew's Reports, vol. 75 

Virginia. 
Maude & P. Shipp. Maude & Pollock's 

Law of Merchant Shipping. 
Maude & P. Mer. Shipp. Maude & Pol

lock's Law of Merchant Shipping. 
Maul. & Sel. (or Maule & S.). Maule & 

Selwyn's IDnglish King's Bench Reports. 
Maur. Dec. Mauritius Decisions. 
Max. Dig. Maxwell's Nebraska Digest. 
Maxw. lnterp. St. Maxwell on the In-

terpretation 'Of Statutes. 
May, ParI. Law. May's Parliamentary 

Law. 
May, ParI. Pro 

Practice. 
May's Parliamentary 

Mayn. Maynard's Reports, Edward II. 
(Year Books, Part I). 

McAll. (or MeAl.). 'McAllister's United 
States Oircuit Court Reports. 

McBride. McBride's Reports, vol. 1 Mis
souri. 

McCah. McCahon's Reports (United States' 
District Court for the District of Kansas). 

McCar. McCarter's New Jersey Equity 
Reports ;-McCarty's New York Civil Proce
dure Reports. 

MeCI. McClelland's English Exchequer 
Reports. 

McCI. & Y. McClelland & Younge's Eng
lish Exchequer Reports. 

McCook. , McOook's Reports, vol. 1 Ohio' 
State. • 

McCord. McCord's South Carolina Law 
Reports . 

McOord Eq. (or Oh.) . McCord's South . 
Carolina Equity Reports. 

McCorkle. McCorkle's Reports, vol. 65 
North Carolina. 

McCr. (or McCrary) . McCrary's United 
States Circuit Court Reports. 

McOnl. Diet. McCullough's Commercirul 
Dictionary. 

McOnl. Pol. Econ. McCulloch, Political 
Economy. 



MoDevitt . TABLE OF. ABBREVIATIONS Mo. 

MoDevitt. McDevitt's Land Commission
er's Reports, Ireland. 

McFar. McFarlane's Reports ,(Scotch Ju
ry . Court). 

McGill. McGill's Manuscript Scotch Ses
. sion Cases. 

McGI. (or McGloin). McGloin's Louisi
ana Reports. 

. MeL. (or McLean). McLean's United 
StateB Circuit Court Reports. 

MeL. & R. McLean & Robinson's Scotch 
.Appe'aI Oases. 

MeM. Com. Dec. McMaster's Commercial 
Decisions. 

MeMul. McMullan's South Carolina Law 
Reports. 

MeMul. Eq. McMullan's South Oarolina 
Equity Reports. 

MeNagh. McNaghten (see Macn.). 
McPherson. McPherson, Lee, & Bell's 

(Third Series) Scotch Session Cases. 
MeWilUe. McWillie's Reports, vols. 73-

76 Mississippi. 
Md. Maryland;- M'aryland Reports ; -

Harris & McHenry's Maryland Reports. 
Md. Ch. Maryland Ohancery Decisions. 
Me. Maine ;-Maine Reports. 
Means. Means' Kansas Reports. 
Med. L. J. Medico Legal Journal, New 

York. 
Med. L. N. Medico Legal News, New 

York. 
Med. L. P. Medico Legal Papers, New 

York. 
Medd. Meddaugh's Reports, vol. 13 Mich

igan. 
Mees. & Ros. Meeson & Roscoe's English 

Exchequer Reports. 
Mees. & W. (or WeIs.). Meeson & Wels-

by's English Exchequer Reports. 
Meg. Megone's Company Case. 
Meigs. Meigs' Tennessee Reports. 
Melv. Tr. Melville's Trial (Impeachment), 

London. 
. 

Mem. in Seaee. Memorandum or memo-
randa in the Exchequer. 

. 

Mem. L. J. Memphis Law Journal, Ten
nessee. 

Menken. Menken's Reports, vol. 30 New 
York Civil Proc:edure Reports. 

Menz. Menzies' Reports, Cape 'Of Good 
Hope. 

Mer. Merivale's Chancery Reports. 
Meriv. Merivale's English Chancery Re-

ports. 
Merl. Ques.t. Merlin, Questions de Droit. 
Merl. Repert. Merlin, Repertoire de Ju

risprudence. 
Met. (or Mete.). Metcalf's Massachusetts 

Reports;- Metcalfe's Kentucky Reports;
Metcalf's Reports, vol. 3 Rhode Island. 

Mete. Ky. Metcalfe's Kentucky Reports. 
Meth. Ch. Ca. Report of Methodist 

Church Case. 
Mich. Michigan ;-Michigan Reports ;

Michaelmas. 

Mich. C. C. R. MiChigan Circuit Court 
Reporter, Marquette. 

Mich. N. P. Michigan Nisi Prius Reports. 
Mich. Pol. Soc. Michigan Political Sci-· 

ence Association. 
Mich. T. Michaelmas Terms . 
Mich. Vac. Michaelmas Vacation. 
Middx. Sit. Sittings for Middlesex at Ni-

si Prius . 
MU. Miles' Pennsylvania Reports ;-Mil

ler (see Mill.). 
Miles. Miles' District Court Reports, City 

and County of Philadelphia, Pennsylvania. 
Mill. Mill's South Carolina Constitution

al Reports ;-Miller's Reports, vols. 1-5 Lou

isiana;- Miller's Reports, vols. 3-18 Mary
land ;-Miller's Decisions, United States. 

Mill, Const. (S. C.) .  Mill's South Caro
Una Constitutional Reports. 

Mill. Dec. Miller's Decisions (Woolworth's 
Reports) United States Circuit Court ;-Mil
ler's Decisions United States Supreme Court. 

Mill. La. Miller's Reports, vols. 1-5 Lou
isiana. 

Mill, Log. Mill's Logic. 
Mill. Md. Miller's Reports, vols. 3-18 

Maryland. 
Mill, Pol. Ec. Mill's Political Economy. 

Miller. Miller's Reports, vols. 1-5 Louisi
ana ;---..:Miller's Reports, vols. 3-18 Maryland. 

Milw. Milward's Irish Ecclesiastical Re
ports. 

Min. Minor;-Minor's Alabama Reports. 
Min. Inst. Minor's Institutes Statute 

Law. 
Minn. Minnesota ;-Minnesota Reports. 
Minor. Minor's Alabama Reports ;-Min

or's Institutes. 
Minshew. Minshew (John), "The Guide 

into the Tongues also the ExpOSition of the 
Terms of the Laws of this Land." (England.) 

Mirr. Horne's Mirror of Justices. 
Miseel. Miscellaneous Reports, New 

York. 
Miss. Mississippi;- Mississippi Reports ; 

--'Missouri. 
Miss. Dec. Mississippi Decisions, Jack

son. 
Miss. St. Ca. Mississippi State Cases. 
Mister. Mister's Reports, vols. 17-32 Mis

souri Appeals. 
Mitch. M. R. Mitchell's Maritime Regis

ter, London. 
Mitr. Eq. Pl. Mitford on Equity Plead

ing. 
MeMul. McMullan, South Carolina. 
Mo. Missouri ; - Missouri Reports; -

Moore's English King's Bench Reports ; 
Moore's English Common Pleas Reports;
Moore's EngliSh Privy Council Reports ;
Modern Reports, English ;- English King's 
Bench, etc., (see Mod.) ;-Monthly ;-Moore's 
Indian Appeal Cases. 

Mo. (F.).  Sir Francis Moore's English 
King's Bench Reports. 

Mo. (J. B.). J. B. Moore's English Oom
mon Pleas Reports. 

1915 



.0. App. TABLE OF ABBREVIATIONS Moore G. O. 

Mo. App. Missouri Appeal Reports. 
Mo. App. Rep. Missouri Appellate Re

porter. 
Mo. I. A. Moore's Indian Appeals. 
Mo. P. C. Moore's English Privy Oouncll 

Reports. 
Mo. St. Ann. Missouri Statutes Annotat

ed. 

Mo. & P. Moore & Payne's English Com
mon -Pleas Reports. 

Mo. & R. Moody & Robillson's English 
Nisi Prius Reports. 

Mo. & S. Moore & Scott's English Com
mon Pleas Reports. 

Moak & Eng. Rep. Moak's English Re
ports. 

Mob. Mabley'! IDle-ctlon Cases. 
Mod. Modern Reports, EngUsh King's 

Bench. ete. :-M odified. 
Mod. Cas. Modern Cases, vol. 6 Mod

ern Heports. 

Mod. Cas. L. & Eq. Modern Cases at 
Law and Equity, vols. 8, 9 :Modern Reports. 

Mod. Cas. per Far. (or t. Boit). Mod-
ern Cases tempore Holt, by Farresley, val. 7 
Modern Reports. 

Mod. Rep. Tbe Mooern Reports, English 
King's Hem'h, e-t<'. ;-Modern Reports by Style 
(Style's Kill�'S Bench Heports) . 

Mol. (or Moll.). Molloy's Irish Chancery 
Reports. 

Mol. de Jure Mar. Molloy, De Jure Mari-
timo et Na valL 

. 

Moly. Molyneau's Reports, English 
Court s. 

Mon. Montana ;-T. B. Mon'l"Oe's Ken
tucky Heport8j-Hen Monroe's Kentucky Re
ports. 

Mon. (B.). Ben Monroe's Kentucky Re
ports. 

Mon. (T. D.). T. B. Monroe's Kentucky 
Reports. 

Mon. Angl. l\fOll1H�ti('on Anglicanum. 
Monaghan. Monaghan's Reports, voIs. 

147-W5 }'>'eunsylvania. 
Monr. Monroe (see Mon.), 
Mont. lfontana ; - Montana Reports;

MOlll a�lJ'8 Engliloih Bankruptcy Reports ; 
l1olltriou's Bf:'llgal Reports. 

Mont. Bank. Rep. Montagu's English 
Bl:l l l k n l J lt,(.y Hp,ports. 

Mont. Co. L. R. Montgomery ' County 
Law HeIXyrtf:'r, Pennsylvania. 

Mont. Condo Rep. Montreal Condensed 
Rf>I,orts. 

Mont. D. & De G. Montagu, Deacon & De 
Gex's gnglish Bankruptcy Reports. 

,Mont. Ind. l\lonthly Index to Reporters 
(National Heporter System). 

Mont. L. �. Montreal Law Reports, 
Qu�en 's Bench ;-l\Jontreal Law Reports, Su
penor Court. 

Mont. L. R. Q. B. Montreal Law Reports, 
Queen's Bench . . 

Mont. L. R. S. C. _Montreal Law Reports, 
SUll&ior Court 
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Mont. & Ayr. Montagu & Ayrton's Eng� 
Ush Bankruptcy Reports. 

Mont. & BI. Montagu & Bligh's English 
Bankruptcy Reports. 

-

Mont. & C. Montagu & Chitty's English 
Bankruptcy Reports. 

Mont. & MacA. Montagu & MacArthur's 
Engl ish Bankrnptcy Reports. 

Montesq. (or Montesq. Esprit des Lois). 
Montesquieu, ESll'rit des Lois. . 

Montg. Co. Law Rep'r (Pa.). Montgom� 
ery County Law Reporter, Pennsylvania . 

Montr. Montriou's Reports, Bengal ;
Montriou's Supplement to Morton's Reports. 

1\100. Francis Moore's English King's 
Bench Reports ;-J: M. Moore's mugl ish Com
mon Pleas Reports;-Moody's Engiish Crown 
Cases. 

Moo. A. Moore's Reports, vol. 1 Bosan
,quet & Puller, after page 470. 

Moo. C. C. (or Moo. Cr. C.). Moody's Eng
lish Crown Cases }{eserved. 

Moo. C. P. Moote's English Common 
Pleas Reports. 

Moo. Ind. App. Moore's Reports, Privy 
Council, I ndian Appeals. 

Moo. J. B. Moore's English Common 
Pleas Reports. 

Moo. K. D. Moore's English King's Bench 
Reports. 

Moo. P. C. Moore's Privy Council Cases, 
Old and New Series. 

Moo. Tr. Moore's Divorce Trials. 
Moo. & Mal. �loody & Malkin's English 

Nisi Prius Reports. 
Moo. & Pay. Moore & Payne's English 

Common Pleas _ Reports. 
Moo. & Rob. Moody & Robinson's Eng

lish Nisi Prius Reports. 
Moo. & Se. Moore & Scott's English Com

mon Pleas Reports. 
Mood. (or Moody). Moody's English 

Crown Gases, Reserved. 
Mood. & Malk. Moody & Malkin's Eng

lish Nisi Prius Reports. 
Mood: & R. Moody & Robinson's English 

Nisi Prius Reports. 
Mood. & Rob. Moody & Robinson, Eng

lish. 
Moody, Cr. Cas. Moody's English Crown 

Cases. 
Moody & M. Moody & �:Iackin's IDnglish 

Nisi Prius Reports; 
Moon. Moon's Reports, vols. 133-144 In

diana and vols. 6-14 I ndiana Appeals. 
Moore. Moore's English . King's Bench 

Reports ;-Moore's English Common Peas Re
ports;- Moore's English Prh'y Council Re
ports;-MO'Ore's Reports, vols. 28-34 Ark an
sas;-Moore's Reports, vol. 67 Alabama ;
Moore's Reports, vols. 22-24 Texas. 

Moore (A.). A. Moore's Reports in 1 Bo
Banqnet. & Puller, after page 470. 

Moore C. P. Moore's IDnglish Common 
Pleas Reports. 

Moore E. I. Moore's East Indian Appeals. 
Moore G. C. Moore's Gorham Case (Eng

lish Privy CounCil). 



Jloore E. B. TABLE OF "ABBREVIATIONS Jlyr. Probe 

Moore E. B. Sir F. Moore1s ' English 
King's Bench Reports. 

Moore P. C. Moore's English Privy Coun
cil Reports. 

Moore P. C. N. S. Moore's English Privy 
Oouncil Reports, New Series. 

Moore & P. Moore & Payne's English 
Co:r;nmon Pleas Reports. 

Moore & S. l\Ioore & Scott's English 
Common Pleas Reports. 

Moore & Walker. Moore & Walker's Re
ports, vols. 22-24 Texas. 

Mor. Morison's Dictionary of Decisions in 
the Court of Session, Scotland;-Morris (see 
Morr.). 

Mor. Die. Morison's Dictionary, Scotch 
DE'f'iRions and Supplement. 

Mor. la. 1\[orris' Io'wa Reports. 
Mor. Min. Rep. Morrison's Mining Re

ports. 
Mor. Priv. Corp. Morawetz on Private 

Corpora tions. 
Mor. St. Cas. Morris' Mississippi State 

Cases. 
Mor. Supp. Supplement to Morison's Dic

tionary, Scotch Court of Session. 
Mor. Syn'. Morison's Synopsis, Scotch 

SeRHion Cases. 
Mor. Tran. Morrison's Transcript of 

United States Supreme Court Decisions. 
Morg. & W. L. J. Morgan & Williams' 

La w Journal, London. 
Morl. Dig. Morley's East Indian Digest. 
Morr. Morris' Iowa Reports (see, also, 

Morris ,and Mor.) ;-Morrow's Reports, vols. 
23-36 Oregon ;-Morrell's English Bankrupt
cy Reports. 

Morr. Jam • .  Morris' Jamaica Reports. 
Morr. M. R. Morrison's Mining Reports, 

Chicago. 
Morr. St. Cas. Morris' State Cases, Mis

SiSSippi. 
Morr. Trans. Morrison's Transcript, Unit

ed States Supreme Court Decisions. 
Morris. Mon'is' Iowa Reports;- Morris' 

Reports, vol. 5 Ca.lifornia;-Morris' Reports, 
vols. 43-48 Mississippi ;-l\forris' Jamaica 

Reports ;-Morris' Bombay Reports ;-Morris
sett's Reports, vols. 80, 98 Alabama. 

Morris & Har. Morris & Harrington's 
Sudder Dewanny Adawlut Reports, Bombay. 

Morse Tr. , Morse's Famous Trials, 
Morton. Morton's Reports, Bengal. 
Mos. Mosely's English Chancery Reports. 
Moult. Ch. P. Moulton's Chancery Prac-

tice, New York. 
Mozley & Whiteley. Mozley & Whiteley's 

Law Dictionary. 
Mu. Corp. Ca. Withrow's Corporation 

Cases, vol. 2. 
Mulford, Nation. Mulford, 'l'he Nation. 
Mum. Jam. l\fnmford 's Ja,rn:ika Reports. 
Mumf. Mumford 'M .1amalC'8 Reports. 
Mun. (or Munf�). Munford's Virginia Re-

ports. 
Mur. Murpbey's North Carolina Reports ; 

-Murray's A('oteh Jury ' Court Reports:
,Murray's Ceylon Reports ;- Murray's New ,  
South "Tales Reportf'. 

Mur. U. S. Ct. Mnrray's Proceedings in 
the United States ('o11rts. 

Mur. & Hurl. Murphy & Hurlstone's' Eng
Usb Excbequer Reports. 

Murph. Murphey's North Carolina Re
ports. 

Murr. Murray's �('otch Jury Trials ;� 
Murray's Ceylon Reports ;- Murray's New 
South ":"'ales ReportR. 

Murray. Murray's , SCQtch Jury Court Re
ports. 

Murray (Ceylon). Murray's Ceylon Re-
portR. 

Mutl'lkisna. l\Iutukisna's Ceylon Reports. 
Myer Dig. Myer's Texas Dig-est. 
Myer Fed. Dec. Myer's Federal Deci

sions. 
Myl. & C. (or Cr.). Mylne & Craig's Eng-

11sh Chancery Reports. 
Myl. & K. (or Mylne & E.) . Mylne It 

Keen's English Oham'ery nepo
'
rts. 

Myr. Myrick's California Probate Court 
Reports. 

Myr. Probe (Cal.). Myrick's California 
Probate Court Reports. 
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N. ' T.A.BLE OJ!' ABBR.EVIATIONS N. Y. Rep. 

N 
N. Nebraska ; - Nevada ; - Northeastern 

Reporter (properly cited N. E.) ;-Northwest
ern. Reporter (properly cited N. W.). 

N. B. New Brunswick Reports. 
N. B. Eq. Ca. New Brunswick Equity 

. Cases . 
. N. B. Eq. Rep. New Brunswick Equity 

. Reports. 
N. B. N. R� National Bankruptcy News 

and Reports. 
N. B. R. National Bankruptcy Register, 

New York;-New Brullswick Reports. 
N. B. Rep. New Brunswick Reports. 
N. B. V. Ad. New Brunswick Vice Admir

alty Reports. 
N. Benl. New Benloe, English King's 

. Bench Reports. 
N. O. North Oarolina ;-North Carolina 

Reports ;-Notes of Cases (English, Ecclesi
astical, and Maritime) ;-New Cases (Bing
ham's New Oases). 

N. C. C. New Chancery Oases (Younge & 
Collyer). '  

N. C. Coni. North Carolina Conference 
Reports. 

N. C. Ecc. Notes of Cases in the Ecclesi
astical and Maritime Courts. 

N. C. L. Rep. North Carolina Law Repos
itory. 

N. C. Str. Notes of Cases, 'by Strange, 
Madras. 

N. C. T. Rep. North Oarolina Term Re
ports. 

N. Car. North Carolina ;-North Oarolina 
Reports. 

N. Chip. (or N. Chip. [Vt. ]) .  N. Chip-
man's Vermont Reports . 
. 

N. D. North Dakota ;-North Dakota Re
ports. 
. N. E. New England ;- New edition ; 
Northeastern Reporter. 

N. E. R. Northeastern Reporter (common
. ly cited N. E.) ;-New England Reporter. 

. N. E. Rep. Northeastern Reporter. 
N� F. Newfoundland;-Newfoundland Re

ports. 
N. H. New Hampshire;-New Hampshire 

Reports. 
N. H. R. New Hampshire Reports. 
N. H. & C. English Railway and Canal 

Cases, by Nicholl, Hare, -Carrow, etc. 
N. J. New Jersey ;-New Jersey Reports. 
N. J. Eq. (or Ch.). New Jersey Equity 

Reports. 
N. J. L. J. New Jersey Law Journal. 
N. J. Law. New Jersey Law Reports. 
N. L. Nelson's Lutwyche, English Com

mon Pleas Reports. 
N. L. L. New Library of Law and Equity, 

EiIlglish. 
N. :M. New Mexico;- New Mexico Re

ports. 

1918 

N. M. St. Bar Assn. New Mexico State 
Bar Association. 

N. Mag. Ca. New Magistrates' Cases. 
N. of Cas. Notes of Cases, IDnglish Ec

clesiastical and Maritime Courts ;-Notes of 
Cases at Madras (by Strange� . 

N. of Cas. Madras. Notes of Cases at Ma-
dras (by Strange) . 

N. P. Nisi Prius. 
N •. P. C. Nis.i Prius Cases. 
N. P. R. Nisi Prius Reports. 
N. R. New Reports (English, 1862-18(5) ; 

-Bosanquet & Puller's New Reports ;-Not 
Reported. 

N. R. B. P. New Reports of Bosanquet & 
Puller. 

N. S. New ' Sedes ;-Nova Scotia . 
N. S. Dec. Nova Scotia Decisions. 
N. S. L. R. Nova Scotia Law Reports. 
N. S. R. Nova Scotia Reports. 
N. S. W. New ,South Wales Reports, Old 

and New Series. 
N. S. W. Eq. Rep. New South Wales 

Equity Reports. 
N. S. W. L. R. New South Wales Law 

Reports. 
N. Sc. Dec. Nova Scotia Decisions. 
N. W. North Western Reporter. 
N. W. lt. (or Rep.) . Northwestern Re-

porter. 
N. W. T. (or N. W. T. Rep.). Northwest 

Territories Reports, Canada. 
N. Y. New York ;-New York Court of 

Appeals Reports. 
N. Y. Ann. Ca. New York Annotated 

Cases. 
N. Y. App. Dec. New York Court of Ap

peals Decisions. 
N. Y. Cas. Err. New York Cases in '  E[-

ror (Caines' Cases). 
N. Y. Civ. Pro Rep. New York Civil Pro

cedure Reports. 
N. Y. Code Report. New York Code Re

porter. 
N. Y. Code Re'ports, N. S. New York 

Code Reports, New Series. 
N.Y. Condo New York Condensed Reports. 
N. Y. Cr. R. (or Rep.) . New York Crim

inal Reports·. 
N. Y. Ct. App. New York Court 'Of Ap

peals. 
N. Y. El. Cas. New York Contested Elec

tion Cases. 
N. Y. Leg. Obs. New Y'Ork Legal Observ

er, New York City (Owen's). 
N. Y. :Mo. L. R. New York 'Monthly Law 

R.eports. 
N. Y. Ope Att.-Gen. Sickels' Opinions of 

the Attorney-General 'Of New York. 
N. Y. P. R. New York Practice Reports. 
N. Y. Beg. New York Daily Register. 
N. Y. Rep. New York Court of Appeals 

Reports. 



N. Y. Reptr. T.A.B:tE OF · ABBREVIATIONS · 

N. Y. Reptr. New York Reporter (Gard
enier's). 

N. Y. S. New York Supplement ;-New 
York State;�New York State Reporter. 

N. Y. Spec. Term R. Howard's Practice 
Reports. 

N. Y. SuP.
' New York Supreme Court Re

ports. 
N. Y. Super. Ct. New York Superior 

Court Reports. 
N. Y. Supp. New York Supplement. 
N. Y. Supr. New York Supreme Court 

Reports. 
N. Y. T. R. New York Term Reports 

(Oaines' Reports). 
N. Y. Them. New York Themis. 
N. Z. New Zealand ;-New Zealand Re

ports. 
N. Z. Jur. New Zealand Jurist. 
N. Z. Jur. N. S. New Zealand Jurist, New 

Series. 
N. Z. Rep. New Zealand Reports, Court 

of Appeals. 
N. & H. (or Hop.). Nott & Huntington's 

United States Court of Claims Reports. 
N. & M. Nevile & Manning's English 

King's Bench Reports. 
N. & M. Mag. Nevile & Manning's Eng

Ush Magistrates' Cases. 
N. & Me. Nott & McCord's .South Caro

lina Reports. 
N. & P. Nevile & Perry's English King's 

Bench Reports. 
N. & P. Mag. Nevile & Perry's English 

Magistrates' Cases. 
Nal. St. P. Nalton's Collection of State 

Papers. 
Nap. Napier. 
Napton. Napton's Reports, vol. 4 Mis

souri. 
Narr. Mod. Narrationes Modernre, or 

Style's King's Bench Reports. 
Nat. B. C. National Bank Cases. 
Nat. B. R. (or Nat. Bank. Reg.). Na-

tional Bankruptcy Register Reports. 
Nat. Corp. Rep. National Corporation 

Reporter, Ch1cago. 
Nat. L. Rec. National Law Record. 
Nat. L •. Rep. National L,aw Reporter. 
Nat. L. Rev. National Law Review, Phil-

adelphia. 
Nat. Reg. National Register, edited by 

Mead, 1816. 
Nat. Rept. Syst. National Reporter Sys-

tem. 
Nat. Rev. National Review, London. 
Nd. Newfoundland Reports. 
Neb. Nebraska ;-Nebraska Reports. 
Neg. Cas. Bloomfield's Manumission or 

Negro Cases, New Jersey. 
Nel. Nelson's English Chancery Reports. 
Nell. Nell's Ceylon Reports. 
Nels. Nelson's English Chancery Reports. 
Nels. Abr. Nelson's Abridgment of the 

Common Law. 
Nels. Fol. Rep. Finch's Chancery Re

ports, . edited by Nelson. 

Nev. Nevada ;-Nevada Reports • 
. Nev. & M. (or Man.). Nevile & Man· 

ning's English King's Bench Reports. 
Nev. & Mao. Neville & M.acnamara's Eng

I1sh Railway and Canal Oases; 
Nev. & Macn. Neville & Macnamara's 

English Railway anll Canal Cases. 
Nev. & Man. Mag. Cas. Nevile & Man

ning's English Magistrate's Cases. 
Nev. & P. Nevile & Peri'Y's 

. 
English 

King's Bench Reports. 
Nev. & P. Mag. Cas. Nevile · & Perry's 

English Magistr,ates' Cases. 
New. Newell, Illinois Appeal Reports. 
N(,w Ann. Reg. New Annual Register, 

London. 
New B. Eq. Ca. New Brunswick Equity 

Oases. 
New B. Eq. Rep. New Brunswick Equity 

Reports, vol. 1. 
New Beni. New Benloe's Reports, Eng

lish King's Bench. 
New Dr. New Brunswick Reports. 
New Cas. New Oases (Bingham's New 

Cases). 
New Cas. Eq. New Cases in Equity. vols: 

8, 9 Modern Reports. 
. 

New Eng. Hist. New England Historical 
and Genealogical Register. 

New Mag. Cas. New Magistrates' Cases 
(Bittleston, Wise & Parnell). 

New Nat •. Brev. New Natura Brevium. 
New Pro Cases. New Practice Oases, Eng

lish. 
New Rep. New Reports in all the Courts, 

London ;-Bosanquet & Puller's l\ew Reports, 
vols. 4, 5 Bosanquet & Puller. 

New Sess. Cas. Garrow, Hammerton & Al
len's New Session Cases, English. 

New So. W. New South Wales. 
New Term Rep. New Term Reports;

Dowling & Ryland's King's Bench Reports. 
New York Supp. New York Supplement. 
Newb. (or Newb. Adm.). . Newberry's 

United States District Court, Admiralty Re
ports. 

Newbyth. Newbyth's Manuscript Deci
sions, Scotch Session Cases. 

Newell. Newell's Reports, vols. 48-90 Il
linois Appeals. 

Newf. Sel. Cas. Newfoundland Select 
Cases. 

Nich. H. & C. (or Nicholl). Nicholl, Hare 
& Garrow's English Railway and Ganal 

. Cases. 
Nicholson. Nicholson's Manuscript Deci

Sions, Scotch Session Cases. 
Niebh. Hist. Rom. Niebuhr, Roman His-

tory. 
Nient cuI. Nient culpable (not guilty). 
Nil. Reg. Niles' Weekly Register. 
Nisbet. (Nisbet of) Dirleton's Scotch Ses-

sion Cases. 
No. Ca. Ecc. & Mar. Notes of Cases (ffing

lish) , Ecclesiastical and Maritime. 
No. East. Rep. Northeastern Reporter 

(commonly cited N. E.) 
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No. West. Rep. TABLE OF ABBREVIATIONS �ye 

No. West. Rep. Northwestern Hepor-ter 
(commonly cited N. W'.) 

Nol. Mag. (or Just. or Sette Cas.). No
lan's English Magistrates' Cases. 

Non cuI. Non culpabilis (not guilty) . 
Norc. Norcross' Reports, vols. 23-24 Ne

vada. 
Norr. Norris' Reports, vols. 82-96 Penn

sylYllnia. 
North. Reports tempore Northington 

(Eden's English Chancery Reports). 
North & G. North & Guthrie's Reports, 

VO}8. H�XO Missonri Appeals. 
Northam. Northampton Law Reporter, 

Penn�ylYllnia. 
Northum. Northumberland County Legal 

NewR. Pennsyl,ania. 
Northw. Pro Northwest Provinces, II).dia. 
Northw., Rep. Northwestern Reporter 

(<'oIDnHHlly cited N. W.) 
Not. eas. Notes 'of Cases in the English ' 

E('(�lmdaNli<'nl and' Maritime Courts ;-Notes 
of eaR�� at Madras (Strange). 

N,Qt. :,(Jas� M�dra.. Notes ol Cases at 
Madras (Strange). 

1920 

- I' 

-Not. Dec. !'fotes of Decisions (Martin's 
North Carolina Heports). 

Not. J. Notaries Journal. 
Not. Op. Wilmot's Notes of Opinions and 

Judgments. _ 
Notes of Ca. Notes of Cases, English. 
Notes on U. S. Notes on United States 

Reports. 
Nott & Hop. Nott & Hopkins' United 

States Oourt of Claims Heports. 
Nott & Hunt. Nott & Huntington's · Re

ports, vola. 1-7 United States Court of 
, Claims. 

Nott & McC. Nott & McCord's South 
Carolina Reports. 

N.ov. Novellm. The Novels or New Con-
stitutions. 

Nov. Sc. Nova Scotia. 
Nov. Se. Dee. Nova Scotia Decisions. 
Nov. Se. L. R. Nova Scotia Law Reports. 
Noy. Noy's EnglIsh King's Bench Re-

ports. 
' 

No.7, :Maz. , ;N0Y'I!! MaxiIl:J:s. 
Ny8. Nye's ItePorts, vols. . 1&-2Q . Uw.. 

• 



o. TABLE OF AllBREVIATIONS OJdey 

o 
O. Ohio RepOrts ;-ontario;-Ontario Re

ports ; - Oregon Reports ; - Otto's United 
States ,Supreme Court Reports. 

O. B. Old Bailey;-Old Benloe ;-Orlando 
Bridgman. 

O. B. S. Old Bailey's Sessions Papers. 
O. B. & F. N. Z. Ollivier, Bell & Fitzger

ald's New Zealand Reports. 
O. Ben. Old Benloe's Reports, English 

Common Pleas: 
O. Bridg. Orlando Bridgman's English 

Common Pleas Reports ;-Carter's Reports, 
tenllJOre Bridgman's English Common Pleas. 

O. C. Orphans' Court. 
O. C. C. Ohio Circuit Court Reports. 
O. C. C. N. S. Ohio Circuit Court Reports, 

New Series. 
O. C. D. Ohio Cir@-uit Decisions. 
O. D. Ohio Decisions. 
O. D. C. C. Ohio Decisions, Circuit Court 

(properly cited Ohio Circuit Decisions) .  
O. J. Act. Ontario Judicature Act. 
O. N. B. Old Natura Brevium. 
O. R. Ontado Reports. 
O. S. Ohio State Reports;-Old Series ;

Old Series King's & Queen's Bench '"Reports, 
Ontario, (Upper Canada). 

O. S. C. D. (or O. S. U.). Ohio Supreme 
Court Decisions, Unreported Cases. 

O. S. & C. P. Dec. Ohio Superior and 
Common Pleas Decisions. 

O. St. Ohio State Reports. 
O. & T. Oyer and Terminer. 
O'Brien. O'Brien's Upper Canada Re

ports. 
O'Callaghan, New Neth. O'OaIlaghan's 

History ot New Netherland. 
Oct. Str. Octavo Strange, Select Cases on 

Evidence. 
Odeneal. Odeneal's Reports, vols. 9-11 

Oregon. 
Off. Exec. Wentworth's Office of E-xecu

tors. 
Off. Gaz. Pat. Off. Official Gazette, Unit-

ed States Patent Office. 
. 

Officer. Offker's Reports, vols. 1-9 Min
nesota. 

Ogden. Ogden's Reports, vols. 12-15 Lou-
isiana . 

Ohio. Ohio ;-Ohio Reports. 
Ohio App. Ohio Appellate Reports. 
Ohio St. Ohio State Reports. 
Ohio Sup. & C. P. Dec. Ohio Superior 

and. Common Pleas Decisions. 

BL.L.Aw DWT. (3D ED.) -1211 

O'Keefe O�d • .  (O'Keefe's Orders In Chan-
cery, Ireland. 

Oklo Oklahoma ;-Oklahoma Reports. 
Oklo Cr. Oklahoma Criminal Reports. 
Okla. Oklahoma ;-Oklahoma Reports .• 
Ole. (or Ole. Adm.). Olcott's United 

States IAstrict Court, Admiralty. 
Old Ben. Benloe in Benloe & Dalison, 

English Common Pleas Reports. 
Old Nat. Brev. Old Natura Brevium. 
Oldr. Oldright's Reports, Nova Scotia. 
Olivo B. & L. Oliver, Beavan & Lefroy's 

Reports, vols. 5-7, English Railway and Ca
nal Cases. 

011. B. & F. Ollivier, Bell, & Fitzgerald, 
New Zealand. 

O'Mal. & H. O'Malley & Hardcastle's 
English Election Cases,. 

Onsl. N. P., Onslow's Nisi Prius. 
Onto Ontario ;-Ontario Reports. 
Onto App. R. Ontario Appeal Reports. 
Onto EI. Ca. Ontario Election Oases. 
Ont., P. R. (or Onto Pro Rep.). Ontario 

Practice Reports. 
Op. Att. Gen. Opinions of the Attorneys 

General of the United States. 
Op. N. Y. Atty. Gen • .  Sickels' Opinions of 

Attorneys-General of New York. 
Or. Oregon ;-Oregon Reports. 
Or. T. Rep. Orleans Term Reports, vols. 

1, 2 Martin, Louisiana. 
Ord. de la Mar. (or Ord. Mar.). Ordon-

nance de la Marine de Louis XIV. 

Oreg. Oregon ;-Oregon Reports. 
Orl. Bridgman. Orlando Bridgman's Eng

I1sh Common Pleas Reports. 
Orl. T. R. Orleans T'erm Reports, vols. 1, 

2 Martin, I.Jouisiana. 
Ormond. Ormond's Reports, vols. 12-15 

Alabama. 
Ort. Inst. Ortolan's Institutes of Justin

ian. 
Ot. Otto's United States Supreme Court 

Reports. 
Out. Outerhridge's Reports, vols. 97-110 

Pennsylvania State. 
Over. (or Overton) . Overton's Tennessee 

Reports. 
Ow. Owen's English King's Bench Re

ports ;-New South Wales Reports. 
Owen. Owen's English King's Bench Re

ports. 
Oxley. Young's Vice-Admiralty DeCisions, 

Nova Scotia, edited by Oxley. 
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P. TABLE OF ABBREVIATIONS. Park. Rev. Oall .. 

p 
P. Easter (Paschal) Tprm ;-Pennsyl-

vania ;-Peters ;-Pickering'i:l' Massachusetts 
Reports ;-Probate ;-Pacific Reporter. 

P.(2d). Pacific Reporter, Second Series. 
t 1 89 1 ]  P. Law Reports, Prob-ate Divi

sion, from 1891 onward. 
P. A. D. Peters' Admiralty Decisions. 
P. O. Pleas of the Crown ;-Parliamen

tary Cases ; -Practice Cases;-Prize Cases ; 
- Patent Cases ; - Privy Council ; - Prize 
Court ;-Probate Court;-Precedents in Chan
cery. 

P. C. App. Privy Ceuncil Appeals. 
P. C. C. Privy Cases;-Peters' Circuit 

Court Reports. 
P. C1. R. Parker's Criminal Reports, New 

York ;-Privy Council Reports. 
P. D. Probate Division, English Law Re

ports (1876-1800). 
P. E. I. (or P. E. I. Rep.) . Prince Edward 

Island Reports (Uavu'and's) . 
P. F. S. P. F. Smith's Reports, vols. 51-

81% Pennsylvania State. 
P. Jr. & H. (or P. & H.). Patton, Jr., & 

Heath's Virginia Reports. 
P. N. P. Peake's English Nisi Prius Cases. 
P. O. Cas. Perry's Oriental Cases, Bom-

bay. 
P. O. G. Patent Office Gazette. 
P. O. R. Patent Office Reports. 
P. P. Parliamentary Papers. 
P. R. Parliamentary Reports ;-Pennsyl

vania Reports, by Penrose & Watts;-Pacific 
Reporter ;-Probate Reports. 

P. R. C. P. Practical Register in Common 
Pleas. 

P. R. Ch. Practical Register in Chancery. 
P. R. U. C. Practical Reports, Upper Can

ada. 
P. R. & D. Power, Rodwell, & Dew's Eng

lish Election Cases. 
PS Purdon'S Pennsylvania Statutes An

notated. 
P. S. C. U. S. Peters' United States Su

preme CQurt Reports. 
P. S., R. Pennsylvania State Reports. 
P. W. (or P. Wms.) . Peere Williams' 

English Chancery Reports. 
P. & B. Pugsley & Burbridge's Reports, 

New Brunswick. 
P. & C. Prideaux & Cole's Reports, Eng

lish Courts, vol. ,4 New Session Cases. 
P. & D. Perry & Davison's English 

Queen's Bench Reports ;-"-Probate and Di
vorce. 

P. & H. Patton, Jr., & Heath's Virginia 
Reports. 

P. & K. Perry & Knapp's English Elec
tion Cases. 

P. & M. Philip & Mary;-Pollock and 
Maitland's History of English Law. 

PO' & R. Pigott & Rodwell's Election 
Cases, English. 
1922 

P. & W. Penrose & Watts' Pennsylvania 
Reports. 

Pa. Pennsylvania ; - �ennsylvania Re-
ports, by Penrose & Watts ;-Pennsylvania 
State Reports;-Paine, United States. 

Pa. Co. Ct. (or Fa. Co. Ct. R.) . Pennsyl
vania County Court Reports. 

Pa. Dist. (or Pa. Dist. R.). Pennsylvania 
District Court Reports. 

Pa. L. J. Pennsylvania Law Journal Re
ports (Clark's) ;-Pennsylvania Law Journal, 
Philadelphia. 

Pa. L. Rec. Pennsylvania Law Record, 
Philadelphia. 

Pa. Law Sere Pennsylvania Law Series. 
Pa. N. P. Brightly's Nisi Prius Reports, 

Pennsylvania. 
Pa. Rep. Pennsylvania Reports. 
Pa. St. Pennsylvania State Reports. 
Pa. St. Tr. Pennsylvania State Trials 

(Hog:an's). 
Pa. Super. Ct. Pennsylvania Superior 

Court. 
Pac. Pacific Reporter. 
Pac. R. (or Rep.) . Pacific Reporter (com

monly cited Pac. or P.). 
Pai. Paine's United States Circuit Court 

Reports ;-Paige's New York Chancery Re
ports. 

Pai. Oh. (or Paige). Paige's New York 
Chancery Reports. 

Paine (or Paine C. C.) .  Paine's United 
States Circuit <XIurt Reports. 

Paley, Prine & Ag. Paley on Principal 
and Agent. 

Palgrave. Palgra ve's Proceedings in 
Chanrery;-Palgrave's Rise and Progress of 
the English Commonwealth. 

Palm. Palmer's English King's Bench Re
ports ;-Palmer's Reports, vols. 53-60 Ver
mont. 

Pando Pandects. 
Papy • . Papy's Reports, vols. 5, 6 Florida. 
Par. Parker's English Exchequer He-

ports ;-Parsons' Reports, vols. 65-G6 New 
;I!ampshire;-Parker's New 'Xork Criminal 
Reports. 

Par. Dec. Parsons' Decisions, Massachu
setts. 

Par. Eq. Cas. Parsons' Select Equity 
Cases, Pennsylvania. 

Pard. Droit Commer. Pardessus, Cours 
de Droit Commercial. 

Pardessus. Pardessus, Cours de Droit 
Commercial ;-Pardessus, Lois Maritimes ;-

" Pardessus, Traites des Servitudes. 
. 

Park. Pnrker's New York Criminal Re
ports;-Pnrker's English Exchequer Reports. 

Park. Cr. Cas. Parker's New York Crim
inal Reports. 

Park. Dig. Parker's California Digest. 
Park. Exch. Parker's English Exchequer 

Reports. 
Park, Ins. Park on Insurance. 
Park. Rev. Cas. Parker's English ms· 

chequer Reports (Revenue Cases). 

BL.LA. w DlCT. (3.D ED.)  



Parker TABLE OF ABBREVL�TIONS Pet. Ad. 

Parker. Parker's English Exchequer Re
ports :-Parker'B New York Criminal Re
ports :-Parker's New Hampshire Reports. 

Parker, Cr. Cas. (N. Y.). Parker's New 
York Crirllinal Reports. 

Parker, Cr. R. (N. Y.) . Parker's, New 
York Criminal Reports. 

Pari. Cas. Parliamentary Cases (House 
of Lords Reports). 

Pari. Reg. Parliamentary Register. 
Paroch. Ant. Kennett's Parochial An

tiquities. 
Pars. Parsons (see Par.). 
Pars. Ans. Parsons' Answer to the Fifth 

Piart of Coke's Reports. 
Pars. Cont. Parson on Contracts. 
Pars. Eq. Cas. Parsons' Select Equity 

Cases, Pennsylvania. 
Pars. Mar. Ins. Parsons on Marine In

surance. 
Pars. Mar. Law. Parsons on Maritime 

Law. 
Pas. (Terminus Paschae) Easter Term. 
Paschal. Paschal's Reports, vols. 28-31 

Texas and Supplement to vol. 25. 
Pat. Patent ;-Paton's Scotch Appeal 

Cases ;-Paterson's Scotch Appeal Cases ;
Paterson's New South Wales Reports. 

Pat. App. Cas. Paton's Scotch Appeal 
Cases (Craigie, Stewart & Paton) ;-Pater
son's Scotch Appeal Cases. 

Pat. Compo Paterson's Compendium of 
English and Scotch Law. 

Pat. Dec. Patent Decisions. 
Pat. & H. Patton, Jr., & Heath's Virginia 

Reports. 
Pat. & Mur. Paterson & Murray's R� 

ports, New South Wales. 
Pater. Paterson's Scotch Appeal Cases ; 

-Paterson's New South Wales Reports. 
Paters. Compo Paterson's Compendium 

of English and Scotch Law. 
Paterson. Paterson's Compendium ot 

English and Scotch Law :-Paterson on the 
Game Laws ;-Paterson's Liberty of the 
Press :-Paterson on the Liberty of the Sub
ject ;-Paterson's Law and Usages of the 
Stock Exchange;�Paterson's Scotch Appeal 
Cases. 

Paton. Craigie, Stewart, & Paton's Scotch 
Appeal Ca...<tes. 

Patr. Elect. Cas. P a t  r i c  k '  s Election 
Cases, Upper Canada. 

Patt. & H. -Patton, Jr., & Heath's Vir
ginia Reports. 

Paulus. Julius Paulus, Sententire R� 
ceptm. 

Pea. Peake's English Nisi Prius Reports. 
Peake Add. Cas. P e a  k e '  s Additional 

Cases, vol. 2 of Peake. 
Peake N. P. Peake's English Nisi Prius 

Cases. 
Pearce C. C. Pearce's Reports in Dears

ly's Crown Cases. English. 
Pears. Pearson' Reports, Pennsylvania. 

Peck. Peck's Tennessee Reports ;-Peck's 
Reports, vols. 11-80 Illinois ;-Peckwell's 
English Election Cases. 

Peck (Tenn.). Peck's Tennessee Reports. 
Peck. EI. Cas. Peckwell's English Elec

tion Cases. 
Peck Tr. 
Peckw. 

Cases. 

Peck's Trial (Impeachment). 
Peckwell's English Election 

Peeples. Peeples' Reports, vols. 77':'97 
Georgia. 

Peeples & Stevens. Peeples & Stevens 
Reports, vols. 80-97 Georgia. 

Peere Wms. Peer�Williams' Reports, 
English Chancery. 

Pen. Code. Penal Code. 
Pen. N. J. Pennington's New Jersey Re

ports. 
Pen. & W. Penrose & Watts' Peimsyl

vania Reports. 
Penn. Pennsylvania ; - Pennsylvania 

State Reports ;-Pennypacker's Unreported 
Pennsylvania Oases ;-Pennington's New Jer
sey Reports ;-Pennewill's Delaware Reports. 

Penn. Co. Ct. Rep. Pennsylvania County 
Court Reports. 

Penn. Del. Pennewill's Dela ware Re
ports. 

Penn. Dist. Rep. Pennsylvania District 
Reports. 

Penn. Rep. Pennsylvania State Reports. 
Penn. St. (or St. R.) ..  Pennsylvania State 

Reports. 
Penning. Pennington's New Jersey Re

ports. 
Penny. Pennypacker's Unreported Penn

sylvania Cases ; - Pennypacker's Pennsyl
vania Colonial Cases. 

Penr. & W. Penrose & Watts' Pennsyl
vania Reports. 

Peo. L. Adv. People's Legal Adviser, Uti
ca, New York. 

Per. Or. Cas. Perry's Oriental Oases, 
Bombay. 

Per. & Dav. Perry & Davison's English 
King's Bench Reports. 

Per. & Kn. Perry & Knapp's English 
E,lection Reports. 

Perk. Perkins on Conveyancing ;-Per
kins on Pleading ;-Perkins' Profitable Book 
(Conveyancing). 

Perry � Sir E:rskine Perry's Reports, in 
Morley's (East) Indian Digest ;-Perry's 
Oriental Cases, Bombay. 

Perry & D. Perry & Davison's English 
King's Bench Reports. 

Perry & Kn. Perry & Knapp's English 
Election Cases. 

Pet. Peters' United States Supreme Court 
Reports ;-.-Peters' United States Circuit 
Court Reports ;-peters' United States Dis
trict Court Reports (Admiralty Decisions) ;
Peters' Prince Edward Island Reports. 

Pet. Ad. (or Pet. Adm.). Peters' United 
Sta tes District Court Reports (Adlliiralty De
Cisions). 

1923 



Pet. Br. TABLE Ol!"' ABBREVIATIONS Poth. Cont. de Change 

Pet. Br. Petit Brooke, or Brooke's New 
Cases, English King's Bench. 

Pet. C. C. Peters' United States Circuit 
Oourt Reports. 

Pet. Condo Peters' COlJdensecl Reports, 
United States S npreme Court. 

Pet. Dig. Peters' United States Digest ; 
-Peticolas' Texas Digest. 

Pet. S. C. Peters' United States Supreme 
C-ourt Reports. 

Peters Adm. Peters' United States Dis
trict Court Reports (Admiralty Decisions). 

Petit Br. Petit Brooke, or Brooke's New 
Cases, English King's Bench. 

Ph. Phillips' English Chancery Reports ; 
-Phillimore's English Ecclesiastical Reports 
(see Philo). 

Ph. Ch. Phillips' English Chancery Re-
ports. 

Ph. St. Tr. Phillipps' State Tri,als. 
Phal. C. C. Phalen'S Criminal Cases. 
Pheney Rep. Pheney's New T'erm Re-

ports . . 
Phil. Phillips' English Chancery Reports,; 

-Phillips' North Carolina Reports ;-Phil
lips' English Election Cases ;-Phillimore's 
English Ecclesiastical Reports ;-Philadelphia 
Reports ;-Phillips' Illinois Reports. 

Phil. Ecc • .Judg. Phillimore's Ecclesiasti
cal Judgments. 

Phil. Ecc. R. Phillimore's English Eccle
siastical Reports. 

Phil. EI. Cas. Phillips' English Election 
Cases. 

Phil. Eq. Phillips' North Carolina Equity 
Reports. 

Phil. Ev. Phiilips on Evidence. 
. Phil. Fam. Cas. Phillipps" Famous Cases 

in Circumstantial Evidence. 
Phil. Ins. Phillips on Insurance. 
Phil. Law (or Phil. N. C.) .  P h i  1 1  i p s '  

North Carolina Law Reports. 
Phil. Pat. Phillips on Patents. 
Phil. St. Tr. Phillipps' State Trials. 
Phila. (Pa.). Philadelphia Reports, Gom-

I.I1on Pleas of Philadelphia County. 
Phila. Law Lib. Philadelphia Law Li-

brary. 
Philippine Co. Philippine Code. 
Phill. Phillips ' (see Phil. and Phillips) . 
Phill. Ins. Phillips on Insurance. 
Phillim. Phillimore's English Ecclesiasti-

cal Reports. See, also, Phil. 
Phillim. Dom. Phillimore on the Law of 

Domicil. 
Phillim. Ecc. Law. Phillimore's Ecclesi

'astical Law. 
Phillips. Phillips' English Chancery Re

ports ;-Phi1lips' North Carolina Reports, 
Law and Equity ;-Phi1lips' Rep(!)rts, vols. 
152--187 Illinois. 

Pick. Pickering's Massachusetts" Reports. 
Pickle.. Pickle's Reports, vols. 85-103 

Tennessee. 
Pig. &; R. Pi'gott &: Rodwell's English 

Registration A.ppeal Cases. 
Pike. Pike's Reports, vols. 1-5 Arkansas. 

1924 

Pin. (or Pin::1.). Pinney's Wisconsin Re
ports. 

Piston (or Pist.). Piston's Mauritius Re
ports. 

Pitc. Crim. Tr. Pitcairn's Ancient Crim
inal Trials, Scotland. 

Pitc. Tr. Pitcairn's Ancient Criminal 
Trials, Scotland. 

Pitm. Prine & Sur. Pitman on PrinCipal 
and Surety. 

Pitts. Rep. Pittsburg Pennsylvania Re
ports. 

Pittsb. Leg . .J. (0. S.) .  Pittsburg Legal 
Journal, Old Series. 

Pittsb. R. (Pa.) . Pittsburg Reports, 
Pennsylvania Courts (reprinted from the 
Journal) . 

Pl. (or Pl. Com.). Plo\yden's Commenta
ries or Reports, English King's Bench, etc. 

Pl. C. P.lacita Coronre (Pleas of the 
Crown). 

Platt, Cov. Platt on the Law of Cove
nants. 

Plow. Plowden's English King's Bench 
Reports. 

Plowd. Plowden's English King's Bench 
Commentaries or Reports. 

Pol. Pollexfen's English King's Bench 
Reports, etc. ;-Police. 

Pol. Code. Political Code. 
Pol. Cont. Pollock on Contracts. 
Pol. Sci. Quar. Political 'Science Quar

terly. 
Poll. Pollex fen's English King's Bench 

Reports. 
Poll. C. C. Pro Pollock's Practice of the 

County Courts . 
Pollex. Pollexfen's English King's Bench 

Reports, etc. 
Pom. Const. Law. Pomeroy's Constitu

tional Law of the United States. 
Pomeroy. Pomeroy's Reports, vols. 73-

128 California. 
Pop. Popham's English King's Bench 

Reports. 
Pop. Sci. Mo. Popul3.1:" Science Monthly. 
Pope. (Pope) Opinions Attorney General, 

pt. 1, vol. 22. 
Pope, Lun. Pope on Lunacy. 
Poph. Popham's English King's Bench 

Reports. 
. 

Poph. (2).  Cases a t  the end o f  Popham's 
Reports. 

Port. (Ala.). Porter's Alabama Reports. 
Porter. Porter's Alabama Reports ;-Por

ter's Reports, vols. 3-7 Indiana. 
Posey. Posey's Unreported Cases, Texas. 
Post. Post's Reports, vols. 23-26 Mich

igan ;-Post's Reports, vols. 42-64 Missouri. 
Poste's Gaius Inst. Poste's · Translation 

of Gaius. 
Pot. Dwa.r� Potter's Dwarris on Statutes. 
Poth. Bail a Rente. Pothier, T�aite du 

Contrat de Bail a Rente. 
Poth. Cont. Pothier's Contracts. 
Poth. Oont. de Change. Pothier, Tralt6 

du Contrat de Change. 



Poth. Oont. Sale TABLE OF ABBREVIATIONS Pyke 

Poth. Cont. Sale (or Poth. Contr. Sale). 
Pothier, Treatise on the 'Contract of Sale. 

Poth. de Change. Pothier, Traite du Con
trat de Change. 

Poth. de l'Usure. Pothier, Traite de 
l'Usure. 

Poth. de Societe App. Pothier, Traite du 
Contrat de Societe. 

Poth. du Depot. Pothier, Traite du De
p<1t. 

Poth. Louage. Pothier. Traite du Con
trat de Louage. 

Poth. Ma1'. Con.t. Pothier's Treatise on 
Maritime Contracts. 

Poth. Mar. Louage. Pothier, Traite du 
Contrat de Louage. 

Poth. ObI. ' Pothier, Traite des Obliga
tions. 

Poth. Pando Pothier's P,andects. 
Poth. Proc. Civil. Pothier, Traite de Ia 

Pr�cedure Civile. 
Poth. Proc. Crim. Pothier, Traite de Ia 

Procedure Criminale. 
Poth. Societe. Pothier, Traite du Con

trat de Societe. 
Poth. Traite de Ohange. Pothier, Traite 

du Contrat de Change. 
Poth. Vente. Pothier, Traite du Contrat 

de Vente. 
Pothier, Pando Pothier, Pandectre Jus

tinianere, etc. 
Potter. Potter's Report�, vols. 4-7 Wyo

ming. 
Pow. Dev. Powell, Essay upon the Learn

ing of Devises, etc. 
Pow. Mortg. Powell on Mortgages. 
Pow. R. & D. Power, Rodwell & Drew's 

English Election Cases. 
Pro Price's IDnglish Exchequer R,eports ; 

-Pl"incipium (the beginning of a title, law, 
or section) ;-Practice Reports (Ontario). 

Pro C. K. B. Practice Cases in the King's 
Bench. 

Pro Ch. Precedents in Chancery, by FInch ; 
-=c...practice in the High Court of Chancery. 

Pro Dec. Printed Decisions (Sneed's), Ken
tucl{y. 

Pro Div. Probate Division, Law Reports; 
-Pritchard's Divorce and Matrimonial Oases. 

Pro Exch. Price's English Exchequer Re
ports. 

Pro Falc. President Falconer's Reports, 
Scotch Court of Session. 

Pro Min. Printed, Minutes of mvidence. 
Pro R. Practice Reports. 
Pro Reg. B. C. . Practical Register in the 

Bail Court. 
Pro Reg. C. P. PI'Iacticai Register in the 

Common Pleas. 
Pro Reg. eh. Practical Register in Chan

cery. 
Pro & Div. Probate and Divorce, English 

IAlW Reports. 
Pra. Cas. Prater's Cases on Conflict of 

LaWs. 

Pratt Cont. Oas. Pratt's Contraband-of-
War Cases. 

Prec. eh. Precedents in Chancery. 
Prer. Prerogative Court. 
Pres. Falc. President Falconer's Scotch 

Session Cases (Gilmour & Falconer). 
Prest. Con'V. Preston on Conveyancing. 
Prest. Est. Preston on Estates. 
Prest. Merg. Preston on- Merger. 
Pri. (or Price) . Price's Exchequer Re-, 

ports. 
Price Notes P. P. Price's Notes of Points 

of Practice, English Exchequer Cases� 
Prickett. Prickett's Reports, Idaho. 
P1·id. & C. Prideaux & ,Cole's IDnglish Re-

ports, vol. 4 New Sessions Cases. , 
Prine Dec. Printed Decisions (Sneed's),

' 

Kentucky. 
Pritch. Quar. Sess. Pritchard, Quarter 

Sessions. 
Priv. Connc. App. 

peals. 
Privy Council Ap-

[ 1 891 ]  Probe Law Reports, Probate Di
vision, from 1891 onward. , 

Probe Code. Probate Code. 
Probe Div. Probate Division, English Law 

Reports. 
Probe Rep. Probate Reports. 
Probe Rep. Ann. Probate Reports Anno� 

tated. 
Probe & Adm. Div. Probate and Admi

ralty Division, Law Reports. 
Probe & Div. Probate and Divorce, Eng

lish Law Reports. 
Probe & Mat. Probate and Matrimonial 

Cases. 
Proc. Prac. Proctor's Practice. 
Prop. Lawyer N. S. Property Lawyer, 

New Series (periodical), England. 
Prouty. Prouty's Reports, vols. 61-68 

Vermont. 
Prt. Rep. Practice Reports. 
Psych. & M. L. J. Psychological and 

Medico-Legal Journal, New York. 
Pugs. Pugsley's Reports, New Brunswick. 
Pugs. & Burb. Pugsley & Burbridge's 

Reports, New Brunswick. 
Pull. Accts. Pulling's Law of Mercantile 

Accounts. 
Pull. Laws & Cust. Lond. Pulling, Trea

tise on the Laws, Oilstoms, and Regulations 
of the City and Port of London . 

. ' 

Pull. Port of London. Pulling, Treatise 
on the La \VS, Customs, and RegulationS o

'
f 

the City and Port of ' London. 
Pulsifer. Pulsifer's R eports, vols. � 

Maine. 
Pump Ct. 
Punj. Rec. 
Purd. Dig. 

Pump Court (London). 
Punjab Record. 
Purde_n's Digest PennsYlvani� 

Laws. • 
Pyke. Pyke's Lower Canada King's Bene1} 

Reports. 

1925 



Q. TABLE OIl' ABBREVIATIONS Rap. Jud. Q. B. B. 

Q 
Q. Quadragesms (year Books Part IV) ;

Quebec;-Queensland. 
Q. B. Queen's Bench ;-Queen's Bench Re

ports (Adolphus & Ellis, New Series) ;-Eng
lish Law Reports, Queen's Bench (1841-1852) ; 
-Queen's Bench Reports, Upper Oanada ;
Queen's Bench Reports, Quebec. 

[ 1 89 1 ]  Q. B. Law Reports, Queen's ' 
Bench, from 1891 'Onward. 

Q. B. Div. (or Q. B. D.) . Queen's Bench 
Division, English Law Reports (1876-1890). 

Q. B. B. Queen's Bench Reports, by Adol
phus & Ellis (New Series). 

Q. B. U. C. Queen's Bench Reports, Up
per Canada. 

,Q. L. R. Quebec Law neports ;-Queens
land Law Reports. 

Q. P. R. Quebec Practice Reports. 
Q. R. Official Reports, Province of Que

bec. 
Q. R. Q. B. Quebec Queen's Bench Re

ports. 
Quadr. Quadragesms (Year Books, Part 

IV). 
Quart. Rev. Quarterly Law Review, Rich

mond, Virginia. 
Queb. L. R. Quebec !Jaw Reports, two 

series, Queen's 
Queb. Q. B. 

ports. 

Bench or -Superior Oourt. 
Quebec Queen's Bench Re-

Queens. L. R. Queensland Law Reports. 
Quin. (or Quincy). Quincy's Massachu

setts Reports. 
Quinti, Quinto. Year Book, 5 Henry V. 

R 
B. A.. Registration Appeals;-Regular Ap

peals. 
B. C. Rolls of Court ;-Record Oommis

sioners ;-Railway Oases ;-Registration Cas
es :-Revue Critique, Montreal. 

R. C. L. Ruling Case Law. 
B. C. & C. B. Revenue, Oivil, and Crim

inal Reporter, Galcutta. 
B. G. Regulre Generales, Ontario. 
B. I. Rhode Island;-Rh'Ode Island Re

ports. 
R. J. & P. J. Revenue, Judicial, and Po

lice Journal, Calcutta. 
R. L. Revue Legale. 
R. L. & S. Ridge\vay, Lapp & Schoales' 

Irish King's Bench Reports. 
R. L. & W. Roberts, Leaming & Wallis' 

English Oounty Court Rep<>rts. 
R. M. Ch. R. M. Oha.rlton's Georgia Re

ports. 
B. P. O. Real Property Oases, English;

Reports Patent Cases. 
R. P. & W. (Rawle) Penrose & Watts' 

Pennsylvania Reports. 
B. B. & Can. Cas. Railway and Oa.nal 

Cases, IDnglish. 
B. t. F. Reports tempore Finch; English 

Ohancery. 
B. t. H. Reports tempore Hardwicke 

(Lee) E'nglish King's Bench ;-Reports tem
pore Holt (Cases Ooncernin'g Settlement). 

B. to Hardw. Reports tempore Hard
wicke, English King's Bench. 

B. t. Holt. Reports tempore Holt, Eng
lish King's Bench. 

B. t. Q. A. Reports tempore Queen Anne, 
vol. ' 11 Modern Reports. 

B. & O. Oas. Railway and Canai Cases, 
EngHsih. 

R. & C. N. Se. Russell & Chesley's Re
ports, Nova Scotia. 

R. 8£ Q-. N. Se. Russell & Geldert's Re
gorts, Nova Scotia. 

192.6 

R. & H. Dig. Robinson & Harrison's Di
gest, Ontario. 

R. & J. Dig. Robinson & Joseph's Digest, 
Ontario. 

R. & M. Russell & Mylne's English Chan
cery Reports ;-Ryan & Mo'Ody's IDnglish Nisi 
Prius Reports. 

R. & M. C. C. Ryan & Moody's Crown 
Cases Reserved, English. 

R. & M. Dig. Rapalje & Mack's Digest 'Of 
Railway Law. 

R. & M. N. P. Ryan & Moody's Nisi Prius 
Cases, English. 

R. & R. C. C. Russell & Ryan's English 
Crown Cases, Reserved. 

Ra. Ca. E:nglish Railway and Canal Cases. 
Rader. �ader's Reports, vols. 137-156 

Missouri. 
Rail. & Can. Cas. English Railway and 

Canal Cases ;- Railway and Oanal Traffic 
Cases. 

Ram Cas. P. & E. Ram's Cases of Plead
ing and E;vidence. 

Ram Leg. Judgm. (Towns. E,d.). Ram's 
Science of Legal Judgment, Notes by Towns
hend. 

Ram. & Mor. Ramsey & Morin's Mon-
treal Law Reporter. 

' 

Rand. Randolph's Virginia Reports;
Randolph's Reports, vols. 21-56 Kansas ;
Randolph's Reports, vols. 7-11 Louisiana An
nual ;-Randall's Reports, vols. 52-71 Ohio 
State. 

Rand. Perp. Randall on Perpetuities. 
Raney. Raney's Reports, vols. 16-20 Flor

ida. 
Rang. D,ec. Sparks' Rangoon DeciSions, 

British Burmab.. ' 
Rap. Fed. Ref. Dig. Rapalje's Federal 

Reference Digest. 
Rap. Jud. Q,. B. R. Rapport's JudiCia ries 

de Quebec Co�r du Bane de la Reine. 



Bap� Jud. Q. O. S. TABLE OF ABBREVIATIONS Rev. Laws 

Rap. Jud. Q. O. S. R'apport's Judiciaries 
de Quebec Cour Superieure. 

Rap. Lar. Rapalje on Larceny. 
Rap. N. Y. Dig. Rapalje's New York Di

gest. 
Rap. & L. (or Law.). Hapalje & Lawrence, 

American and English Cases. 
Rapa!. & L. Rapalje & Lawrence, Ameri

can and English Cases. 
Ratt. L. O. Rattigan's Leading Cases on 

Hindoo Law. 
Raw. (or Rawle). Rawle's Pennsylvania 

Reports. 
Rawle, Oov. Rawle on Covenants for Ti

tle. 
Rawle Pen. & W. (Rawle) Penrose & 

Watts, Pennsylvania. 
Raym. (or Raym. Ld.). Lord Raymond's 

English King's Bench Reports. 
Raym. Sir T. Sir Thomas Raymond's 

English King's Bench Reports. 
Raymond. Raymond's Reports, vols. 81-

'89 Iowa. 
Rayn. Rayner's English Tithe Cases. 
Re-al. Re-affirmed. 
Re. de J. Revue de Jurisprudence,

· 
1\lon

treal. 
Re. de L. Revue de Jurisprudence et Leg

islation, Montreal. 
R2al Est. Rec. Real Estate Record, New 

York. 
Real Pro Oas. Real Property Cases (Eng

lish). 
Rec. Records;-Recorder;-American Law 

Record. 
Rec. Dec. Vaux's Recorder's Decisions, 

Philadelphia. 
Red. Redfield's New York Surrogate Re

ports;-Reddington, Maine. 
Red. Am. R. R. Oas. Redfield's Leading 

American Railway Cases. 
Red. Oas. R. R. Redfield's Leading Am

erican Rail way Cases. 
Red. Oas. Wills. Redfield's Leading Cas

es I()n Wills. 
Red. R. R. Oas. Redfield's Leading Amer

ican Rail way Cases. 
Red. & Big. Cas. B. & N. Redfield & Big

elow's Leading Cases on Bills and Notes. 
Redl. (or Redl. Surr.). Redfield's New 

York Surrogate Reports. 
Redl. Sur. (N. Y.) . Redfield's New York 

Surrogate Court Reports. 
Redl. Wills. Redfield's Leading Cases on 

Wills. 
Redington. Redington's Reports, vols. 31-

35 Maine. 
Reed Fraud. Reed's Leading Cases on 

Statute of Frauds. 
Reese. lleporter, vols. 5, 11 Heiskell's 

Tennessee Reports. 
Reeve, Eng. Law (or Reeve, Hist. Eng • 

. Law) . Reeve's History of the English Law. 
Reg. App. Registration Appeals. 
Reg. Brev. Register of 'Vrits. 
Reg. Oas. Registration Cases. 
Reg. Gen. Regulre Generales. 

Beg. Jud. Registrem Judica'le. 
Beg. Om. Brev. Registrum Omnium B re-: 

viuni. 
Beg. Orig. Registrum Originale. 
Reg. Writ. Register of Writs. 
Reilly. Reilly's English Arbitration 

Cases. 
Rem. Cr. Tr. Re.markable Criminal Tri

als. 

Rem. Tr. Cummins & Dunphy's Remark
able Trials. 

Rem. Tr. No. Oh. Benson's Remarkable 
Trials and Notorious Characters. 

Remy. Remy's Reports, vols. 145-154 In
diana ; also Indiana Appellate Court Re
ports. 

Rep. Report:-Reports ;-Reporter ;-Re
pealed;-Wallace's The Reporters. 

Rep. (1 , 2 ,  etc.) . Coke's English King's 
Bench Reports. 

Rep. Ass. Y. Clayton's Reports of Assiz
es at Yorke. 

Rep. Oas. Eq. Gilbert's Chancery Re
ports. 

Rep. Oas. Madr. Reports of Cases, De
wanny Adawlut, Madras. 

Rep. Oas. Pro Reports of Cases of Prac
tice (Cooke's). 

Rep. Ch. Reports in Chancery, English. 
Rep. Ch. Pro Reports on Ohancery Prac

tice. 
Rep. Oom. Cas. Reports on Oommercial 

Cases, Bengal. 
Rep; Const. Ot. Reports of the Constitu

tional Court, South Carolina (Treadway, 
Mill, or Harper). 

Rep. Cr. L. Com. Reports of Criminal 
Law Commissioners. 

Rep. Eq. Gilbert's English Reports in 
Equity. 

Rep. in Ch. Reports in Chancery, Eng
lish. 

Rep. Q. A. Report tempore Queen Anne, 
vol. 11 Modern. 

Rep. Sel. Cas. Oh. Kelynge's (W) Eng
lish Chancery Reports. 

Rep. t. Finch. Reports tempore Finc.iJJ., 
English Chancery. 

. Rep. t. Hard. Lee's Reports tempore 
Hardwicke, English King's Bench Reports. 

Rep. t. Holt. Reports tempore Holt (Eng
lish Cases of Settlement). 

Rep. t. O. Br. Carter's English Common 
Pleas Reports tempore O. Bridgman. 

Rep. t. Q. A. Reports tempore Queell 
Anne, vol. 11 Modern Reports. 

Rep. t. Talb. Reports tempore Talbot, 
English Chancery. 

Rep. Yorke Ass. Clayton's reports of As
sizes at Yorke. 

Reports. Coke's English King's Bench 
Reports. 

Rettie. Rettie, Cra wford & Melville's 
-Scotch Session Cases (4th series) . 

Rev. O. & O. Rep. Revenue, Civil, and 
Criminal Reporter, Bengal. 

Rev. Laws. Revised Laws. 
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Rev. Or.d. N. W. T. Revised Ordinances, 
Northwest Territories (Canada) 188B. 

Rev. St. Revised Statutes. 
Reyn. Reynolds' Reports, vols. 40-42 

Mississippi. 
Rice. Rice's South Carolina Daw Reports. 
Rice Eq. (or Ch.). Rice's South Oarolina 

IDquity Reports. 
Rich. Richardson's South Oal"Olina Law 

Reportsj-Richardson's Reports, vols. 2-5 
New Hampshire. 

Rich. Ch. Richardson's South Carolina 
Equity Reports. 

Rich. Ct. C1. Richardson's Court of 
Claims Reports. 

Rich. Eq. Richardson's South Carolina 
Equity Heports. 

Rich. Eq. (or Ch.) Cas. Richardson's 
South Carolina E;quity Reports . 

Rich. Law (S. C.).  Richardson's South 
Carolina Law Reports. 

Rich. N. S. Richardson's South Carolina 
Reports, New Series. 

Rich. ·Pr. Reg. Richardson's Practical 
Re.gister, English Common Pleas. 

Rich. & H. Richardson & Hook's Street 
Railway Decisions. 

Rich. & W. Richardson & Woodbury's 
Reports, vol. 2 New Hampshire. 

Ridg. Ridgeway's Reports tempore Hard
wicke, Chancery and King's Bench. 

Ridg. Ap. Ridgeway's Irish Appeal (or 
Parliamentary) Cases. 

Ridg. Cas. Ridgeway's Reports tempore 
Hardwicke, Ohancery and King's Bench. 

Ridg. L. & S. Ridgeway, Lapp & Schoales' 
Irish Term Reports. 

Ridg. P. C. (or Ridg. ParI.). Ridgeway's 
Irish Appeal (or Parliamentary) Cases. 

Ridg. Rep. (or St. T"r.). Ridgeway's (In
dividual) Reports of State Trials in Ireland. 

Ridg. t. Hard. (or Ridg. & Hard.)
·
. 

Ridgeway's Reports te'mpore Hardwicke, 
Chancery and King's Bench. 

Ridgew.
· Ridgeway (see Ridg.). 

Ridley, Civil & Ecc. Law. Ridley's Civil 
and IDcclesiasticai Law. 

Ried. Riedell's Reports, vols. 68, 69 New 
Hampshire. 

Ril. (or Riley). Riley's South Carolina 
Law Reports ;-Riley's Reports,_ vols. 37-42 
West Virginia. 

Ril. (or Riley) Ch. (or Eq.). Riley's 
South Carolina Chancery Reports. 

Ril. Harp. Riley's Edition of Harper's 
South Carolina Reports. 

Riley. Riley's South Carolina Chancery 
Reports;-RUey's South Carolina Law Re
ports;-Riley's Reports, vols. 37-42 West 
Virginia. 

RiDer. Riner's Reports, vol. 2 Wyoming. 
Riv. Ann. Reg. Rivington's Annual Reg-

ister. 
. 

Rob. Robinson's Virginia Reports;-Rob
fuson's LOuisiana Reports ;"':"Robinson's Re
ports, vols. 2-0 and _17-23 Colorado .Appeals ; 
-Robertson's New York Superior Court Re-
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ports;-Robinson's ElTIglish Ecclesiastical Re
ports ;-Ohr. Robinson's English Admiralty 
Reports;-W. Robinson's English Admiralty 
Reports;-RO'binson's ScotCh Appeal Oases ; 
-Robertson's Scotch Appeal Cases ;-Robin
son's Reports, vol. 38 California ;-Robin
son's Reports, vols. 1-4 Louisiana Annual;
Roberts' Reports, vols. 29-31 Louisiana An
nual ;-Robards' Reports, vols. 12, 13 Mis
souri ;-Robards' Conscript Cases, Texas ;
Chr. Robinson's Upper Canada Reports ;-J. 
L. Robinson's Upper Oanada Reports;-Rob
ertson's Reports, vol. 1 Hawaii ;-Robinson's 
Reports, voL 1 Nevada. 

Rob. Adm. Chr. Robinson's English Ad
miralty Reports. 

Rob. Adm. & Pro Roberts on Admiralty 
and Prize. 

Rob. App. Robertson's Scotch Appeal 
Cases. 

Rob. Car. V. Robertson's Histt()ry of tlhe 
Reign of. the Emperor Charles V. 

Rob. Cas. Robertson's Scotch Appeal 
Cases. 

Rob. Chr. Chr. Ro'binson's English Ad
miralty Reports. 

Rob. Consc. Cas. Robards' Conscript Ca� 
es, Texas. 

Rob. Ece. Robertson's English Ecclesias
tiral Reports. 

Rob. Eq. Roberts' PrinCiples of Equity: 
Rob. Jun. Willi'am Robertson's English 

Adm ira lty Reports. 
Ro h. L. & W. Roberts, Learning & Wallis' 

Coun ty Court Reports. 
Rob. La. "Robinst()n's Louisiana Reports. 
Rob. S. I. Robertson's Sandwich Island 

(lIa WH i ian) Reports. 
Rob. Sc. App. Robinson's Scotch Appeals, 

English House of Lords. 
Rob. Sr. Ct. Robertson's New Yt()rk Su

perior Court Reports. 
Rob. U. C. Robinson's Re-Dorts, Upper 

Canada. 
Rob. Va. Robinson's Virginia Reports. 
Rob. Wm. Adm. William Robinson's 

English Admiralty Reports. 
Robards. Robards' Reports, vols. 12, 13 

Missouri ;-Robards' Texas Conscript Cases. 
ltobards & Jackson. Robards & Jack· 

Bon's Reports, vols. 26-27 Texas. 
Robb (or Robb Pat. Cas.). Robb's Unit

ed States Patent Cases. 
Roberts. Roberts' Reports, vols. 29-31 

I.Jouisiana Annual. 
Robertson. Robertson's Scotch Appeal 

Cases ;-Robertson's New Yorl{ Superior 
Court Reports ;-Robertson's New York Ma- . 
rine Court Reports ;-Robertson's English 
Ecclesiastical Reports ;-Robertson's Ha,,·ai· 
ian Reports. See, also, ROb. 

Robin. App. Robinson's Scotch Appeal 
Cases. 

Robinson. Chr. Robinson's English Ad
miralty Reports;-W. Robinson's English Ad
miralty Reports;-Robinson's Virginia Re
ports j-Robinson's Louisiana . Reports ;-Bob-
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Inson's 6�otch Appeal Cases ;-Robinson's 
Reports, vol. 38 California ;-Chr. Robinson's 
Reports, Upper Canada ;-J. L. Robinson's 
Reports, Upper Canada ;-Robinson's Reports, 
Colorado ;-Robinson's Reports, vol. 1 Ne
vada. 

Robs. Bankr. Robson's Bankrupt Prac-
tice;-Robertson's Handbook of Bankers' 
Law. 

Robt. Robert ;-Robertson. 
Boccus, Ins. Roccus on Insurance. 
Rodman. Rodman's Reports, vols. 78-82 

Kentucky. 
Rog. Ecc. Law. Rogers' Ecclesiastical 

!Jaw. 
Rogers. Rogers' Reports, v'ols. 47-51 Lou

isiana Annual. 
Rol. (or Roll.). RoUe's 'English King's 

Bench Reports. 
Roll. Roll of the Term. 
Rolle. Rolle's English King's Bench Re

ports. 
Rolle Abr. Rolle's Abridgment. 
Rolle R. Rolle's English Kings' Bench 

Reports. 
Rolls Ct. Rep. Rolls' Court Reports. 
Rom. Romilly's Notes of Cases, English 

Chancery. 
Rom. Law. Mackeldy's Handbook of the 

Roman Law. 
Root. Root's Connecticut Reports. 
Rop. Husb. & Wife. Roper on Husband 

and Wife. 
Rop. Leg. Roper on Legacies. 
Rosc. Adm. Roscoe's Admiralty Jurisdic

tion and Practice. 
Rosc. Crim. Ev. Roscoe on Criminal Evi-

dence. 
Rosc. Jur. Roscoe's Jurist, London. 
Rosc. N. P. Rosc"Oe's Nisi Prius. 

Rosc. Real Act. Roscoe on Real Actions. 
Rose (or Rose B. C.). Rose's Reports, 

English Bankruptcy. 
Rose :protes. Rose's Notes on United 

States Reports. 
Rose W. C. Rose Will Case, New York. 
Ross, Conv. RtOss' Lectures on Conveyan

Cing, etc., Scotland. 
Ross Ldg. Cas. Ross' Leading Gases on 

Commercial Law. 
Rot. Flor. Robe Florentine (Reports of 

tlle Supreme Court, or Rota, of Florence) . 
Rot. ParI. Rl{)tulm Parliamel1tarhe. 
Rowe. Rowe's Interesting Parliamentary 

and :Military Cases. 
Rowe Rep. Rowe's Reports (Irish). 

Bowell. Rowell's Reports, vols. 45-52 
Vermont. 

ltoy. Dig. Royall's Digest Virginia Re
ports. 

R. S. Revised Statutes. 
Rt. Law Repts. Rent Law Reports, In

dia. 
Rucker. Rucker's Ueports, vols. 43-46 

West Virginia. 
Ruff. (or Ruff. & H.). Ruffin & Hawks' 

North Carolina Reports. 
Rules Sup. Ct. Rules of the Supreme 

Court. 
Runnells. Runnells' Reports, vols. 38, 56 

, Iowa.. 
Rus. Russell. 
Russ. Russell's E.nglish Chancery Reports. 
Russ. Arb. Russell on Arbitrators. 
Russ. Crimes. Russell on Crimes and 

Misdemeanors. 
Russ. Elect. Cas. Russell's Election Cas

es, Kova Scotia ;-Russell's Election CaRes, 
MasslIchusetts. 

Russ. Eq. Rep. Russell'S Equity Deei
sion:,3, Nova Seotia. 

Russ. Merc. Ag. Russell on Mercantile 
Agency. 

Russ. N. Se. Russell's Equity Cases, No
va Scotia. 

Russ. t. Eld. Russell's English Chancery 
Reports tempore Elden. 

Russ. & C'hes. Russell & Chesley's Re

ports, Nova Scotia. 
Russ. & Ches. Eq. Russell & Chesley's 

Equity Reports, Nova Scotia. 
Russ. & Geld. Russell & Geldert's Re

ports, Nova Scotia. 
Russ. & M. Russell & Mylne's 'FJnglislJ 

Chancery Reports. 
Russ. & Ry. Russell & Ryan's English 

Crown Cases Reserved. 
Rutg. Cas. Rutger-\Yaddington Case, 

New York City, 1784. 
Ruth. Inst. Rutherford's Institutes of 

Natural Law. 
Ry. Cas. Reports of Railway Cases. 
Ry. Med. Jur. ' Ryan's Medical Jurispru-

dence. 
• 

Ry. & Can. Cas. Railway and Canal Cas
es, Enbland. 

Ry. & Can. Traf. Ca. Railway and Ca
nal Traffic Cases. 

Ry. & Corp. Law Jour. Railway and, 
Corporation Law Journal 

Ry. & M. (or Ry. & M. N. P.) . Ryan & 
Moody's Nisi Prius Reports. English. 

Rymer. Rymer's F'cedera. 
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s 
S. Shaw, Dunlop, & Bell's Scotch Court 

of Session Reports (1st Series) ;-S'ha w's 
Scotch House of Lords Appeal Cases ;-South
eastern RepOTter (properly cited S. E.) ;
Southwestern Reporter (properly cited S. W.) ; 
-New York Supplement;-Supreme Court 
Reporter. 

S. A. L. R. South Australian Law Reports. 
S. App. Sha w's ScotCh House of Lords 

Appeal Cases. 
S. Aust. L. R. South Australian Law Re

POl1.S. 
S. B. Upper Bench, or Supreme Bench. 
S. O. South Carolina ;-South Carolina 

Reports, New Series ;-Same Case ;-Supe
rior Court ;-Supreme Court ;�Sessions Cas
es ;-Samuel Carter (see Orlando Bridgman). 

S. O. A. Supreme and IDxchequer Courts 
Act, Canada. 

S. O. Bar Assn. South Carolina Bar As
sociation. 

S. O. O. Select Chancery Cases (part 3 of 
Cases in Chancery) ;-Small Cause Court, 
India. 

S. O. Dig. Cassell's Supreme Court Di-
gest, Canada. 

S. O. E. Select Cases Relating to Evi-
dence, Strange. 

S. O. R. South Carolina Reports, New Se
ries';-Harper's South Oarolina Reports;
Supreme Court Reports ;-Supreme Court 
Rules ;-Supreme Court of Canada Reports. 

S. Oar. South Carolina ;-South Carolina 
Reports, New Series. 

S. Ot. Supreme Oourt Reporter. 
S. D. South Dakota ;-South Dakota Re

ports. 
S. D. A. -Sudder Dewanny Adawlut Re

ports, India. 
S. D. & B. Shaw, Dunlop & Bell's Scotch 

Court of Session Reports (1st Series). 
S. D. & B. Sup. Sh'aw, Dunlop & Bell's 

Supplement, containing House of Lords De
cision!!. 

S. E. Southeastern Reporter. 
S. F. Used by the West Publishing Com

pany to locate place where decision is from, 
as, "�So F. 59," San Francisco Case No. 59 'On 
Docket. 

S. F. A. Sudder Foujdaree Adawlut Re
ports, India. 

S. Just. Shaw's Justiciary Cases, Scot
land. 

S. L. O. Smith's Leading Cases. 
S. L. O. App. Sttm,rt's Lower Canada Ap-

peal Cases. 
S. L. J. Scottish Law Journal, Edinburgh. 
S. R. State Reporter, New York. 
S. S. Synopsis Series of United States 

Treasury Decisions. 
S. S. O. Sandford's New York City Supe-

rior Court Reports. 
S. T. (or St. Tri.). State Trials. 
S. T. D. 'Synopsis Treasurer's Decisions. 

S. Teind. Shaw's Teind Oases, Scotland. 
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S. V. A. R. Stuart's Vice-Admiralty Re
ports, Quebec. 

S. W. Southwestern:-Southwestern Re
porter. 

S.W.(2d). South Western Reporter, Sec
ond Series. 

S. W. Rep. Southwestern Reporter (com
monly cited S. W.). 

S. & B. Smith & Batty's Irish King's 
Bench Reports. 

S. & O. Saunders & Cole's English Bail 
Court Reports;�Swan & Critchfield, Revised 
Statutes, Ohio. 

S. & D. Shaw, Dunlop, & Bell's Scotch 
Court of Session Reports (1st series). 

S. & G. Smale & Giffard, English. 
S. & L. Schoales & Lefroy's Irish Chan

cery Reports. 
S. & M. Shaw & Maclean's Appeal Oases, 

House of Lords ;-Smedes & Marshall's Mis
sissippi Reports. 

S. & M. Oh. Smedes & Marshall's Missis
sippi Chancery Reports. 

S. & R. Sergeant & Rawle's Pennsylvania 
Reports. 

S. & S. Sausse & Scully's Irish Rolls 
Court Reports;-Simons & Stuart, EngliSh 
Vice-Ohancellors' Reports;-Swan & Sayler, 
Revised Statutes of Ohio. 

S. & Sm. Searle & Smith's English Pro-
bate and Divorce Reports. 

S. & T. Swabey & Tristram's English Pro
bate and Divorce Reports. 

Sal. Salinger's Reports, vols. 90-108 Iowa. 
Salk. Salkeld's English King's Bench Re

ports. 
Salm. Abr. Salmon's Abridgment of State 

Trials. 
Salm. St. R. S'almon's Edition of the 

State Trials. 
Sand. Sandford's New York Superior 

Oourt Reports. 
Sand. Oh. Sandford's New York Chan

eery Reports. 
Sand. I. Rep. Sandwich Island (Hawai

ian) Reports. 
Sandars, Just. Inst. Sandars' Edition of 

Justinian's Institutes. 
Sandt. Sandford's New York Superior 

Court Reports. 
Sandt. Oh. Sandford's New York Chan-

cery Reports. 
SandI. St. Pap. Sandler'S State Papers. 
Sant. Sanford'S Reports, vol. 59 Alabama. 
Sar. Oh. Sen. Saratoga Chancery Sen-

tinel. 
Sau. & Se. Sausse & Scully's Irish Rolls 

Court Reports. 
Sauls. Saulsbury'S Reports, vols. 5-6 

Delaware. 
Saund. Saunders' Einglish King's Bench 

Reports. 
Saund. Pl. & Ev. Saunders' Pleading and 

Evidence. 
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Saund. & O. Saunders & Cole's English 
Bail Court Reports. 

Saund. & Mac. Saunders & Macrae's Eng
lish County Oourt Oases. 

Sausse & Se. Sausse & Scully's Irish Rolls 
Court Reports. 

Save Savile's English Common Pleas Re
ports. 

Save Dr. Rom. Savigny Droit Romaine. 
Save Priv. Trial of the Savannah Priva

teers. 
Save Syst. Savigny, System des Heutigen 

Romischen Richts. 
,Saw. (or Sawy.). Sawyer's United States 

Circuit Oourt Reports. 
Sax. (or Saxt.) . Saxton's New Jersey 

Chancery Reports. 
Say. (or Sayer). Sayer's English King's 

Bench Reports. 
Se. Scilicet (that is to say) ;-Scaccaria 

(Exchequer) ;-Scott's Reports, IDnglish Com
mon Pleas ;-Scotch ;-Scammon's Reports, 
vols. 2-5 Illinois. 

Sc. Jur. Scottish Jurist. 
Sc. L. R. Scottish Law Reporter, Edin

burgh. 
Sc. N. R. Scott's New Reports. 
Se. Sess. Cas. Scotch Court of Session 

Cases. 
Sc. & Div. App. Scotch and Divorce Ap

peals (Law Reports). 
Scac. Scaccaria Ouria (Court of Excheq

uer). 
Scam. Scammon's Reports, vols. 2-5 UU

noise 
Sch: & Lef. Schoales & Lefroy's Irish 

Ohancery Reports. 
Schalk. Schalk's Jamaica Reports. 
Scher. Scherer, New York l\::[iscellaneous 

Reports. 
Schm. Civil Law. Scllmidt's Oivil Law of 

Spain and Mexico. 
Schomberg, Mar. Laws Rhodes. Schom

berg, Treatise on the ·Maritime Laws of 
Rhodes. 

Schouler, Pers. Prop. Schouler on Per
sonal Property. 

Schouler, Wills. Schouler on Wills. 
Sci. fa. ad dis. deb. Scire facias ad dis

probandum debitum .. 
Seo. Scott's English Common Pleas Re

ports. 
Sco. N. R. Scott's New Reports, EnglJish 

Oommon Pleas. 
Scot. Scotland ;-Scottish. 
Scot. Jur. Scottish Jurist, Edinbur�h. 
Scot. L. R. Scottish Law Reporter, Edin-

burgh;-Scottish Law Review, Glasgow. 
Scot L. T. Scot Law Times, Edinburgh. 
Scott. Scott's English Oomm

'
on Pleas Re

ports ;-Scott's New York Oivil Procedure. 
Scott J. Reporter, English Common 

Bench Reports. 
Scott N. R. Scott's New Reports, Eng

lish Common Pleas. 
Sere L. T. Scranton Law Times, Pennsyl

vania. 

S. E. R. Southeastern Reporter. 
Searle & Sm. Searle & Smith's English 

Probate and Divorce Reports. 
Seb. Trade-Marks. Sebastian on Trade

Marks. 
Sec. leg. Secundum leg'um (according to 

law). 
Sec. reg. SeC'Undum regu,lam (according 

to rule). 
Seed. pt. Edw. III. Part 3 of the Year 

Books. 
Seed. pt. H. VI. Part 8 of the Year Books. 
Sedge L. Cas. Sedgwick's Leading Cases 

on Damages ;-Sedgwick's IJeading Oases on 
Real Property. 

Sedge St. & Const. Law. Sedgwick on 
Statutory and Oonstitutional Law. 

Seign. Rep. Seigniorial Reports, Lower 
Canada. 

Sel. Cas. Ch. Select Oases in Chancery 
(part 3 of Oases in Chancery). 

Sel. Cas. D. A. Select Cases (Sudder), 
Dewanny Adawlut, India. 

Sel. Cas. Ev. Select Cases in Evidence 
(Strange). 

Sel. Cas. N. F. Select Oases, Newfound
land. 

Sel. Cas. N. W. P. Selected Oases, North
west ProYinces, India. 

Sel. Cas. N. Y. Yates' Select Cases, New 
York. 

Sel. Cas. t. Br. Coopt"r's Select Oases 
tempore Brougham. 

Sel. Cas. t. King. Select Oases in Chan
cery tempore King. 

Sel. Cas. t. Nap. (Drury'S) Select Cases 
tempore Napier, Irish Chancery. 

Sel. Cas. with Opine Select Cases with 
Opinions, by a ·Solicitor . 
. Sel, Dec. Bomb. Selected Decisions, Sud· 

del' Dewanny Ada wlut, Bombay. 
Sel. Dec. Madr. Select Decrees, SudI' 

Udawlut, Madras. 
Sel. Pro Sellon's Practice. 
Seld. Selden's Reports, vol. 5-10 New 

York Court of Appeals. 
SeIde Notes. Selden's Notes, New York 

Court of Appeals. 
Seld. Tit. Hon. Selden's Titles of Honor. 
Selden. Selden's Reports, New York Court 

of AppeUils. 
Sell. Pro Sellon's Practice in the King's 

Bench. 
Selw. N. P. Selwyn's Law of Nisi Prius. 
Selw. & Barn. The First Part of Barne· 

wall & Alderson's English King's Bench Re
ports. 

Sergo Land Laws Pa. Sergeant on ,the 
Land Laws of Pennsylvania. 

Sergo & Lowb. Rep. English Common 
La w Reports, American reprints edited by 
Sergeant & Lowber. 

Sergo & R. Sergeant & Rawle's Pennsyl· 
vania Reports. 

Sess. Cas. Sessions Oases (English King's 
Bench Reports) ;-Scotch Court of Session 
Cases. 
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Sess. Cas. Sc. Scotch Court of Session 
Cases. 

Se&s. Pap. C. C. C. Session Papers, Cen
tral Oriminall Court. 

Sess. Pap. O. B. Session Papers, Old 
Bailey. 

Set. (or Sette & Relll.) Cas. English Set
tlement and Removal Cases (Burrow's Settle
ment Cases). 

Seve H. C. Sevestre's High Oourt Reports, 
Bengal. 

Seve S. D. A. Sevestre's Sudder Dewanny 
Adawlut Reports, Bengal. 

Sewell, Sheriffs. Sewell on the Law of 
Sheriffs. 

She flhower's EnglislJ Parliamentary Cas
es ;-Shower's English King's Bench Reports; 
-Shepley's Reports, vols. 13-18 and 21-30 
]\f nine ; -Shu Wi'S Scotch Appeal Oases;
Shaw's, etc., Decisions in the Scotch Oourt of 

. Session (1st 'Series) ;-Sha w's Scotch Justici
ary Cases ;-Shaw's Scotch Teind Oourt Re
ports;-G. B. Shaw's Reports, vols. 10, 11 
Vermont;-vV. G. Shaw's Reports, vols. 30-35 

- Vermont ;-Shirley's Reports, vols. 49-55 New 
Hampshire ;-Sheldon's Buffalo, New York, 
Superior Oourt Reports ;.-:..Shepherd's Re
ports, Alabama ;-Shipp's Reports, vols. 66, 
67 North Carolina ;-Shand's Reports, vols. 
11-44 South Oarolina ;-Shadforth's Reserv
ed Judgments, Victoria. 

She App. Sha w's Scotch Appeal Cases. 
She Crim. Cas. Sha w's Criminal Oases 

(Justiciary Court). 
She Dig. 'Sha w's Digest of Decisions, Scot

l'and. 
She Jus. Shaw's Justiciary Cases, Scot

land. 
She W. & C. Shaw, Wilson & Courtenay's 

Scotch Appeals Reports (Wilson & Shaw's 
:eports). 

She & Dunl. Shaw & Dunlop's Scotch 
Court of Session Reports (1st Series). 

She & Macl. Sha w & Maclean's Scotch 
Appeal Oases. 

Shad. Shadford's Victoria Reports. 
Shan. Shannon's Tennessee Cases. 
Shand. Shand's Reports, vols. 11-44 

South CaroiJina. 
Shars. BI. Comm. Sharswood's Black-

stone's Commentaries. 
Shars. Tab. Ca. ' Sharswood's Table of 

Cases, Oonnecticut. 
Shaw. Shaw's Scotch Appeal Cases;

Shaw's, etc.; De"Cisions in the Scotch Court of 
Session (1st S,eries) ;-Shaw's Scotch Justi
ciary Cases ;-Shaw's Scotch Teind Oourt Re
ports ;-G. B. Shaw's Reports, vols. 10, 11 
Vermont;�W. G. Shaw's Reports, VQls. 30-35 
Vermont. 

Shaw (G. B.). G. B. Shaw's Reports, vols. 
10, 11 Vermont. 

Shaw (W. G.) . W. q. Shaw's Reports, 
3()..,35 Vermont. 

Shaw. Deo .. .  Sbaw·s, etc.,. Decisjons in the 
Scotch Court of Session (1st Series). 
1932 

Shaw, Dunl. & B. Shaw, Dunlop & Bell's 
(1st Series) Scotch Session dases. 

Shaw, H. L. Shaw's Scotch Appeal Cas
es, House of Lords. 

-Shaw Jus. Shaw's (John) Scotch Justici
ary Oases. 

Shaw T. Cas. Sha w's Scotch Teind Oourt 
Reports. 

Shaw, W. & C. Shaw, vVilson & Courte-
nay, Scotch (same as Wilson & Shaw). 

Shaw & Mac1. Shaw & Maclean, Scotch. 
Shel. Sheldon (see Sheld.). 
Shel. Ca. Shelley's Oase in vol. 1 Ooke's 

Reports. 
Sheld. (or Sheldon). Sheldon's Reports, 

Superior Court of Buffalo, New York. 
Shelf. Lun. Shelford on Lunacy. . 

. Shelf. Mar. & Div. Shelford on Mar-
riage and Divorce. 

Shep. Shepley's Reports, YO'ls. 13-18 and 
21-39 Maine ;-Shepherd's Reports, Alabama . 

Shep. Abr. Sheppard's Abridgment. 
Shep. Sel, Cas. Shepherd's Select Cases, 

Alabama. 
Shep. Touch. Sbeppard's Touchstone. 
Shere Ct. Rep. Sheriff Oourt Reports, 

Scotland ;-Sheriff Court Reporter. 
Shiel. Shiel's Reports, Cape Oolony. 
Shipp. Shipp's Reports, vols. 66, 67 North 

Carolina. 
Shirl. Shirley's Reports, vols. 49-55 New 

Hampshire. 
Show. Shower's Eng:lish Parliamentary 

Cases ;-Shower's English King's Bench Re
ports. 

Show. K. Bo Shower's English king's 
Bench Reports. 

Show. P. C. Shower's English Parlia-
mentary Cases. 

Sick. Sickels' Reports, vols. 46-146 New 
York Court of Appeals. 

' 

Sick. Min. Dec. Sickels' Mining Laws and 
Decisions. 

Sick. Op. Sickels' Opinions of the New 
York Attorneys-General. . 

Sid. Siderfin's English King's 13ench Re
ports. 

Silv. Silvernail's Unreported Oases, New 
York Court of Appeals;-Unreported Oases, 
New York Supreme Court;-Oriminal Re.
ports, New York. 

Silv. Cit. . Silvernail's New York Oita
tions. 

Sim. Simons' English Vice-Chancery Re
ports ;-Simmons' Reports, ViOls. 95-97, 99 
Wisconsin. 

Sim. N. S. Simons' English Vice-Chan-
cery Reports, New Series. 

Sim. & Co' Simmons & Oonover's Reports, 
vols. 95-97, 99 Wisconsin. 

Sim. & Stu. (or Sim. & S.). Simons . & 
Stuart's English Vice-Chancery Reports •. 

Sinclair. Sinclair's Manuscript Decisions, 
Scotch Session Cases. 

. 

.Sir T. 3. Sir Thomas Jones' Reports. 
Six Circ. Cases on the Six Circuits, Irls� 



Skene TABLE OF ABBREVIATIONS 801. J. 

Skene. Skene's De Verborum SigniIlca
tione. 

Skill. Pol. Rep. Skillman's New York 
Police Reports. 

Skin. Skinner's English King's Bench Re-
ports. 

Skinker. Skinker's Reports, vols. 65-79 
Missouri. 

Slade. Slade's Reports, vol. 15 Vermont. 
Sm. Ac. Smith's Actions at Law. 
Sm. C. C. M. Smith's Circuit Courts-Mar

tial Reports, Maine. 
Sm. Cond� Ala. Smith's Condensed Ala-

bama Reports. 
Sm. E. D. E. D. Smith's Reports, New 

York. 
Sm. Eq. Smith's (.J. W.) l\I;ulUal of Equi

ty ;--Smith's Principles of E{luity. 
Sm. L. C. Smith's Leading Cases. 
Sm. L. Cas. Com.. L. Smith's Leading Cas

es on Commercial Law. 
Sm. & B. R. R. Cas. Smith & Bates' 

American Rail way Cases� 
Sm. & Bat. Smith & Batty's Irish King's 

Bench Reports. 
Sm. & G. Smale & Giffard's English Vice

Chancellors' Reports;-Smith & Guthrie's 
Reports, vols. 81-83 Missouri .Appeals. 

Sm. & M. Smedes & :\larshall's :\11ssissip
pi Reports. 

Sm. & M. Ch. Smedes & Marshall's Mis
Sissippi Chancery Reports. 

Sma. & Giif. Smale & Giffard's English 
Vice-Chancellors' Reports. 

Smed. & M. Smedes & Marshall's Missis
Sippi Reports. 

Smed. & .M. th. Smedes & Marshall's Mis
sissippi Chancery Reports. 

Smedes & M. (Miss.) . Smedes & Mar-
shall's :NIississippi Reports. 

Smi. & ·Bat. Smith & Batty's Irish King's 
Bench Reports. 

Smith. Smith's New Hampshire Reports ; 
Smith's Reports, vols. 2-4 Dakota ;- J. P. 
Smith's English King's Bench Reports ; 
Smith, in continuation of F'ox & Smith ;
Smith, English Registration ;-P. F. Smith's 
Pennsylvania State Reports;- E. P. Smith's 
Reports, vols. 15--'27 New Y.ork Court of Ap
peals ;-E. D. Smith's New York Common 
Pleas Reports ;-FJ.. H. Smith's Reports, vols. 
147-1{i2 New York Court of Appeals ;-Smith's 
Reports, vols. 54-62 California ;-Smith's In
diana Reports ;-Smith's Reports, vols. 61-64 
Maine;-Smith's Reports, vols. 1-11 Wiscon
sin ;-E. B. Smith's Reports, vols. 21-47 Illi
nois Appeals ;-Smith, Reporter, vols. 7, 12 
Heiskell's Tennessee Reports;- Smith's Re
ports, vo]s. 81-83 Missouri Appeals. 

Smith, Act. Smith's Actions at Law. 
Smith C. P. (or E. D.).  ID. D. Smith's 

Common Pleas Reports, New York. 
Smith, Ch. Pro Smith's Chancery Prac-

tice. 
Smith, Cont. Smith on Contracts. 

Smith de Rep. Angl. Smith (Sir Thom
as), De Republica A.nglica [The Oommon
wealth of England and the Manner of Gov
ernment Thereof. 1621.] 

Smith, Diet. Antiq. Smith's ' Dictionary 
of Greek and Roman Antiquities. 

Smith E. H. Smith's '(E. H.) Reports, 
vols. 147-162 New York Court of Appeals. 

Smith E. P. (or Ct. App.). E. P. Smith's 
Reports, vols. 15-27 New York Court of Ap
peals. 

Smith Ind. Smith's Indiana Reports. 
Smith J. P. J. P. Smith's English King's 

Bench Heports. 
Smith L. C. Smith's Leading Cases . . 
Smith, Laws Pa. Smith's Laws of Penn

sylnlllia. 
Smith, Lead. Cas. Smith's Leading Cases. 
Smith !.!e . .  Smith's Reports, vols. 61-64 

.Maine. 
Slllith, Merc. Law. Smith on Mercantile 

La \Y. 
Smith N. H. Smith's New Hampshire Re

ports. 
Smith N. Y. Smith'·s Reports, vols. 15-27 

and 147-lG2 New York Court of Appeals. 
Smith P. F. (or Pa.) . P. F. Smith's 

Penllsylvania State Reports. 
Smith, Wealth Nat. Smith, Inquiry into 

the Nature and Causes of the Wealth of Na
tiOllS. 

Smith Wis. Smith's Reports, vols. 1-11 
Wisconsin. 

Smith & B. Smith & Batty's Irish King's 
Bench Reports;-Smith & Bates' American 
Railway Cases. 

Smith & B. R. R. C. Smith & Bates' 
American Railway Cases. 

Smith & G. Smith & Guthrie's Missouri 
Appeals Reports. 

Smoult. Notes of Cases in Smoult's Col
lection of o.rders, CalCutta. 

Smy. (or Smythe). Smythe's Irish Oom
mon Pleas RepoJ;ts. 

Sneed. Sneed's Tennessee Reports ;-
Sneed's Kentucky Decisions. 

Sneed Dec. Sneed's Kentucky Decisions. 
Snell, Eq. Snell's Principles in Equity. 
Snow. Snow's Reports, vol. 3 Utah. 
So. Southern Reporter. 
So. Aus. L. R. South Australian Law Re

ports. 
So. Car. South Carolina;-..JSouth Carolina 

Reports. 
So. Car. Const. South Carolina Col1$titu

tiona! Reports (by Treadway, by Mill, or by 
Harper). 

So. Car. L. J. South Carolina Law Jour
nal. Oolumbia. 

So. East. Rep. Southeastern Reporter. 
So. Rep. Southern Reporter (commonly 

cited South. or So.) . 
So. West. Rep. South,,yestern neporter 

(commonly cited S. W.) . 
Soc. Econ. Social Economist. 
Sol. J. Sglicitors' Journal, London. 

1933 



Sol. J. & Be TABLE OF ABBREVIATIONS Stim. Gloss. 

Sol. J. & R. Solicitors' Law Journal and 
Reporter, London. 

Somn. Gavelkind (or Somner). Somner 
on Ga vel kind. 

Sou. Aus. L. R. South Australian Law 
Reports. 

South. Southern Reporter. 
South Car. South Carolina. 
Southard. Southard's New Jersey R� 

ports. 
Southw. L. J. Southwestern Law Journal 

and Reporter. 
Sp. Spink's English Ecclesiastical and Ad

miralty Reports;-Spears' South 'Carolina 
La w Reports. 

Sp. Eq. (or Ch.). Spears' South Carolina 
Equity Reports. 

Sp. Pro Cas. Spink's Prize Cases. 
Sp. & Sel. Cas. Special and Selected 

Law Cases. 
Sparks. Sparks' Reports, British Bur: 

mah. 
Spaulding. Spaulding's Reports, vols. 71-

80 l\laine. 
Spears (or Speers). Spears' (or Speers') 

South Carolina Law Reports. 
Spears (or Speers) Eq. Spears' (or 

Speers') South Carolina Equity Heports. 
Spel. Feuds. Spelman, Feuds. 
Spel. Rep. Spe'lman's Reports, Manuscript, 

English King's Bench. 
Spelman. Spelman, Glossarium Archaio

logicum. 
Spence, Ch. Spence's Equitable Jurisdic

tion of the Court of Chancery. 
Spence, Eq. Jur. Spence's Equitable Ju

risdiction of the Court of Chancery. 
Spencer. Spencer's New Jersey Reports ; 

-Spencer's Reports, vols. 10-20 Minnesota. 
Spinks. Spinks' English Ecclesiastical 

and Admiralty Reports. 
Spinks, P. C. Spinks' IDnglish Prize Cases. 
Spooner. Spooner's Reports, vols. 12-15 

Wisconsin. 
Spottis. Sir R. Spotti�woode's Reports, 

Scotch Court of Session. 
Spottis. C. L. & Eq. Rep. Common La w 

and Equity Reports, published by Spottis
woode. 

Spr. (or Sprague). Sprague's United 
States District Court (Admiralty) Decisions. 

St. State ;--Story's United States Circuit 
Court Reports (see Sto.) ; - Stair's Scotch 
Oourt of Session Reports ;-Stuart's (Milne & 
Peddie) Scotch Session Cases ;-Statutes. 

St. at Large. South Carolina Session 
Laws. 

St. Cas. Stillingfleet's IDcc1esiastical Cas
es, English. 

St. Ch. Cas. Star Chamber Cases. 
St. Clem. St. Clement's Church Case, Phil

adelphia. 
St. Eccl. Cas. Stillingfleet's Ecclesiastical 

Cases. 
St. M. & P. Stuart, Milne & Peddie, 

Scotch. 

1934 

St. Mark. St. Mark's Church Case, Phil-
adelphia. 

St. Marlb. Statute of Marlbridge. 
St. Mert. Statute of Merton. 
St. Rep. State Reports;-State Reporter. 
St. Tr. The State Trials, English. 
St. Westm. Statute of Westminster. 
Staffo1·d. Stafford's Reports, vols. 69-71 

Vermont. 
Stair. Stair's Reports, Scotch Court of 

Session. 
Stair, lnst. Stair's Institutes of the 

La ws of Scotland. 
Stanton. Stanton's Reports, vols. 11-13 

Ohio. 
Star. Starkie's English Nisi Prius Re

ports. 
Star Ch. Ca. Star Chamber Cases. 
Stark. N. P. Starkie's English Nisi Prius 

Reports. 
Starkie, Ev. Starkie on Evidence. 
Stat. (or Stat. at L.). United States Stat

utes at Large. 
State Tr. State Trials, English. 
Staundef. Staundeforde, Exposition of 

the King's Prerogative. 
Staundef. P. C. Staundeforde, Les Plees 

del Coron. 
Stearns, Real Act. Stearns' Real Ac

tions. 
Steph. Comm. Stephen's Commentaries 

on English Law. 
Steph. Crim. Dig. Stephen's Digest of 

the Criminal Law. 
Steph. Dig. 'Stephen's Quebec Law DI

gest. 
Steph. Ev. Stephen's Digest of the Law 

of Evidence. 
Steph. Lect. Stephen, Lectures on His

tory of France. 
Steph. Pl. Stephen on Pleading. 
Steve Dig. Stevens' New Brunswick Di· 

gest. 
Stevens & G. Stevens & Graham's Re

ports, vO'ls. 80-111 Georgia. 
Stew. Stewart's Ala/bama Reports ;-Stew

art's New Jersey Equity Reports;-Stew
art's (R. W.) Reports, vols. 1-10 South Da
kota. 

Stew. (N. J.) . Stewart's New Jersey Equi· 
ty Reports. 

Stew. Adm. Stewart's Vice-Admiralty Re
ports, Nova Scotia. 

Stew. Eq. Stewart's Reports, Viols. 28-45 
New Jersey Equity. 

Stew. N. Sc. Stewart's Admiralty Re
ports, Nova Scotia. 

Stew. V. A. Stewart's Vic�Admiralty Re
ports, Nova Scotia. 

Stew. & P. Stewart & Porter's Alabama 
Reports. 

Stiles. Stiles' Reports, vols. 22-29 Iowa. 
Still. Eccl. Cas. Stillingfleet's Ecclesias

tical Cases. 
Stim. Gloss. (or Stim. Law Gloss.). Stim

son's Law Glossary. 



Stim.SOD. TABLE OF ABBREVIATIONS Swan Tr. 

Stimson. Stimson's Law Glossary. 
Stiness. Stiness' Reports, vols. 20-21 

Rhode Island. 
Sto. (or Sto. C. C.). Story's United States 

Circuit Court Reports. 
Stock. Stockton's New Jersey Equity Re

ports ;-StJockton, New Brunswick (same as 
Berton's Reports). 

Stockett. Stockett's Reports, vols. 27-79 
Maryland. 

Stockt. Ch. Stockton's New Jersey Chan
cery Reports. 

Story. Story's United States Circuit Court 
Reports. See, also, S to. 

Story, Ag. Story on Agency. 
Story, Bailm. Story on Bailments. 
Story, Bills. Story on Bills. 
Story, Confl. Laws. Story on Conflict of 

Laws. 
Story, Const. lStory on the Constitution. 
Story, Cont. Story on Contracts. 
Story, Eq. Jur. Story's Equity Jurispru

dence. 
Story, Eq. Pl. Story's Equity Pleading. 
Story, Laws. Story's Laws of the United 

States. 
Story, Partn. Story on Partnership. 
Story, Prom. Notes. Story on Promissory 

Notes. 
Story, U. S. Laws. Story's Laws of the 

United Stn tes. 
Str. Strange's English King's Bench Re

ports. 
Str. Cas. Ev. (or Str. 8vo.). Strange's 

Cases of Evidence ("Odavo Strange"). 
Str. N. C. Sir T. Strange's Notes of Cas

es, Madras. 
Stra. Strange. 
Strahan. 'Strahan's Reports, vol. 19 Ore

gon. 
Strano Strange. 
Strange. Strange's Reports, English 

Courts. 
Strange, Madras. Strange's X"(�tes of 

Cases, Madras. 
Stratton. Stratton's Reports, vols. 12-14 

Oregon. 
Stringfellow. 'Stringfellow's Reports, 

vols. 9-11 Missouri. 
Strobe Strobhart's South Carolina Law 

Reports. 
Strobe Eq. (or Ch.). Strobhart's South 

Carolina Equity Reports. 
Struve. Rtruve's Reports, vol. 3 Wash

ington Territory. 
Stu. Adm. (or V. A.) .  Stuart's Lower 

Canada Vice-Admiralty Reports. 
Stu. Ap. Stuart's Appeal Cases (Lower 

Canada King's Bench Reports) . 
Stu. K. B. (or L. C.). Stuart's Lower Can

ada King's Bench Reports. 
Stu. Mil. & Pede Stuart, Milne & Peddie's 

Scotch Court of Session Reports. 
Stuart. Stuart's Lower Canada King's 

Bench Reports;- Stuart's Lower Canada 
Vice-Admiralty Reports;- Stuart, Milne & 
Peddie's Scotch Court of Session Reports. 

Stuart L. C. K. B. Stuart's Lower Cana
da. King's Bench Heports. 

Stuart L. C. V. A. Stuart's Lower Can
ada Vice-A.dmiralty Reports. 

Stud. Hist. Studies in History, Econom
ics and Public L:1 ,Yo 

Sty. Style's English King's BCllCh Re
ports. 

Sty. Pro Reg. Style's Practical Register. 
Sud. Dew. Ad. Sudder Dewanny Adaw

lut Heports, India. 
Sud. Dew. Rep. Sudder Dewanny's Re

ports, Northwest Provinces, India. 
Sugd. Powers. Sugden on Powers. 
Sugd. Vend. Sugden on Vendors and 

Purchasers. 
Sullo Lect. Sullivan'S Lectures on Consti

tution and Laws of England. 
Sum. Sumner's United !States Circuit 

Court Reports. 
Summ. Dec. Summary Decisions, Bengal. 
Summerfield, S. Summerfield's (S.) Re

ports, vol. 21 Nevada. 
Sumn. 'Sumner'a United States Circuit 

Court Reports. 
Sum.n. Ves. (or Sum. Ves.). Sumner's 

Edition of Vesey's Reports. 
Sup. Supreme. 
Sup. Ct. Supreme Court Reporter. 
Sup. Ct. Rep. Supreme Court Reporfer 

of Decisions of United States Supreme Court. 
Super. Superior Court;-Superior Court 

Reports. 
Supp. New York Supplement Reports. 
Supp. Ves. Jun. Supplement to Vesey, 

Jr.'s, Heports. 
Supr. Supreme;- Superior Court Re

ports. 
Surr. (Surrogate. 
Susq. L. C. Susquehanna Leading Chroni

cle. 
Suth. Sutherland's Reports. 
Suth. Bengal. Sutherland's High Court 

Reports, Bengal. 
Suth. Dam. Sutherland on the Law of 

Damu!{es. 
Suth. F. B. R. Sutherland's Full Bench 

Rulings, Bengal. 
Suth. P. C. J. (or A.). Sutherland's Pri

' vy  Counell J udgments or Appeals. 
Suth. W. R. Sutherland's Weekly Re

porter, Calcutta. 
Sw. Swanston's IDnglish Chancery Reports ; 

- Swabey's English Admiralty Reports ;
Sweeney's New York Superior Court Re
ports ;-Swan's Tennessee Reports ;- Swin
ton's Scotch Justiciary Cases;- Swan;
S,�,'eet ;-Swift. 

Sw. (or Swab.) & Tr. Swa'bey & Tris
tram's English Probate and Divorce Reports. 

Swab. (or Swab. Admr.). Swabey's Eng
lish Admiralty Reports. 

Swan. Swan's Tennessee Reports ;-Swan
ston's English Chancery Reports. 

Swan. Ch; Swanston's English Chancery 
Reports. 

Swan Tr. S�an's Treatise, Ohio. 
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Swau '41 TABLE OIl' ABBREVIATIONS 'Eex. App. 

Swan '41. Swan's ReYised Statutes of 
Ohio, 1841. 

Swan '54. Swan's Revised Statutes of 
Ohio, 1854. 

Swans. (or Swanst.). Swanston's English 
Chancery Reports. 

Sween. Sweeney's New York Superior 
Court Reports. 

Sweet. Sweet's Law Dictionary;- Sweet 
on the Limited Lin bility Act ;-Sweet's Mar
riage Settlement Cases;-Sweet's Precedents 
in Conveyancing ;-S\veet on Wills. 

Sweet M. Sette Cas. Sweet's Marriage 
Settlement Cases. 

T. Territory ;-Tappan's Ohio Reports. 
T. B. l':lon. T. B. Monroe's Kentucky Re

ports. 
T. B. & M. Tracewell. Bowers & Mitchell, 

United States Comptroller's Decisions, 1898. 
T. Jones (or 2 Jones). T. Jones' English 

King's Bench Reports. .. 
T. L. R. Times Law Reports. 
T. R. Term Reports, Durnford & East;

Teste Rege;-Dayton Term Reports. 
T. R. (N. Y.) . Caines' (Term) Reports, 

New York. 
T. R. E. (or T. E. R.) . Tempore Regis FJd

wardi. 
T. R. N. S. Term Reports, New Series 

(East's Reports). 
T. Raym. Sir T. Raymond's English 

King's Bench Reports. 
T. T. R. Tarl Town Reports, New South 

Wales. 
T. U. P. Charlt. T. U. P. Cha rlton's Re

ports, Georgia. 
T. & C. Thompson & Cook's New York 

Supreme Court Reports. 
T. & G. Tyrwhitt & Granger's English 

IDxchequer Reports. 
T. & M. Temple & Mew's Crown Cases, 

English. 
T. & P. Turner & Phillips' Reports, Eng

lish Chancery. 
T. & R. Turner & Russell's English Chan

cery Reports. 
Tait. Tait's Manuscript Decisions, Scotch 

Session Oases. 
Tal. (or Talb.) . Cases tempore Talbot, 

English Chancery. 
Tam. Tamlyn's English Rolls Court Re

ports. 
Tan. (or Taney). Taney's United. States 

Circuit Court Reports. 
Tanner. Tanner's Reports, vols. 8-14 In

dhma ;-Tanner's Reports, vo'l.s. 13-17 Utah. 
Tap. (or Tapp.). Tappan's Ohio Reports. 
Tarl. Term R. Tarleton's Term �ports. 

New South Wales. 
Taun. (or Taunt.) . Taunton's English 

Common Pleas Reports. 
Tas: Law :Rep. Tax Law Reporter. 
Tay. Taylor (see Taylor) ;-Taylor's Re

ports, Ontario. 
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Swift, Dig.. SW'ift's Digest, Connecticut. 
Swine Swinton's, Scotch Justiciary Re

ports. 
Swine Jus. Cas. Swinton's 'Scotch Justi

ciary Cases. 

Swine Reg. App. Swinton'S Scotch Regis
tration Appeal Cases. 

Swinb. Wills. Swinburne on Wills. 
Swint. Swinton's Justiciary Cases, Scot

land. 
Syme. Syme's Scotch Justiciary Reports. 
Syn. Sere Synopsis Series of tIle "Gnited 

States Treasury Decisions. 

T 
Tay. J. L. (or Ta,y. N. C.). J. L. Taylor's 

North Carolina Reports. 
Tay. U. C. Taylor's Upper Canada Re

ports. 
Tay. & B. Taylor & Bell's Bengal Re-

ports. 

Tayl. Civil Law. Taylor on Chil Law. 
Tayl. Ev, Taylor on Eyidence. 
Tayl. Gloss. Taylor's Law Glossary. 
Tayl. Hist. Gav. Taylor (Silas) ; History 

of Gavelkind. 
Tayl. Med. Jur. Taylor's Medical Juris

prudence. 
Taylor. Taylor's North Carolina Reports; 

-Taylor's Upper Canada Reports ;-Taylor's 
Bengal Reports. 

Taylor U. O. lJ'aylor's King's Bench Re
ports, Upper Canada (now Ontario) .  

Techn. Dict. Crabb's Technological Dic
tionary. 

Temp. Tempore (in the time of). 
Temp. Geo. II. Cases in Chancery tern

pore George II. 
Temp. & M. lJ'emple & Mew's English 

Crown Cases. 
Ten. Cas. Thompson's Unreported Cases, 

Tennessee ;-Shannon's Cases, Tennessee. 
Tenn. Tennessee ;- Tennessee Reports 

(OTerton's). 
Tenn. Ch. Cooper's- Tennessee Chancery 

Reports. 
Tenn. Leg. Rep. Tennessee Legal Re

porter, Nashville. 
Term. Term Reports, English King's 

Bench (Durnford & East's Reports) . 
Ternl. N. O. Term Reports, North Caro

lina, by Taylor. 
Term R. Term Reports, English Kings' 

Bench (Durnford & East's Reports). 
Termes de la Ley. - Les Termes de la Ley. 
Terr. Territory;-Terrell's Reports, vols. 

38-71 'l'exas. 
Terr. & Walk. Terrell & Walker's Re

ports, vols. 38-51 Texas. 
Tex. Texas ;-Texas Reports. 
Tex. App. Texas Court of Appeals Re

ports (Criminal Cases) ;-Texas Civil AP
peals Cases. , 



�ez. Civ. App. TABr,E OF ',ABBRE"VIATIONS, Tuck. 5el. ,Cal. 

TelL Civ. App. (or.Tex. Ollv. Rep.) . Tex

as Oivil Appeals Reports . . 
Tex. Crim. Rep. Texas Criminal Re: 

ports. 
Tex. Ct. Rep. Texas Court Reporter. 
Tex. Supp. Supp'lement to vol. 25, Tex

as Reports. 
Th. Thomas (see Thom.) ;-Thomson (see 

Thorn.) ;-Thompson (see Thomp.). 
Th. C. C. Thatcher's Oriminal Cases, 

Massachusetts. 
Th. C. Const. Law. Thomas" Leading 

Cases in Constitutional Law. 
Th. & C. Thompson & Cook's New York 

Supreme Court Reports. 
Thac. Cr. Cas. Thacher's Massachusetts 

Criminal Reports. 
Thayer. Thayer's Reports, vo1. 1S Oregon. 
The Rep. The Reporter ;-The Reports 

(Coke's R,eports) . 
. 

Them. La Themis, Montreal, Quebec ;
The American Themis, New York. 

Tho. Thomas (see Thom.) ;-Thomson (see 
Thorn.) ;-Thompson (see Thomp .) . 

Thom. Thomson's Reports, Nova Scotia ; 
�Thomas' neports, vol. 1 WYOming. 

Thom. Co. Litt. Thomas' Edition of 
Coke upon Littleton. 

Thom. Const. L. (or L. C.). Thomas' 
Leading Cases on Constitutional Law. 

Thom. Dec. 1 Thomson, Nova Scotia Re
ports. 

Thom. Rep. 2 Thomson, Nova Scotia Re,. 
ports. 

Thom. SeJ. Dec. Thomson's Select Deci
sions, Nova Scotia. 

Thom. & Fr. Thomas & Franklin's Re
ports, vol. 1 Maryland Chancery. 

Thomas. Thomas' Reports, Wyoming 
Territory. 

Thomas, Mortg. Thomas on Mortgages. 
Thomp. Cal • •  Thompson's Reports, vols. 

39, 40 California. 
Thomp. Cit. Thompson's Citations, 

Ohio ;-Indiana. 
, Thomp. N. B. Cas. Thompson's National 
Bank Oases. 

Th.omp. Neg. l.'hompson's Cases on Negli
gence. 

Thomp. Tenn. Cas. Thompson's Unre
ported Tennes1see Cases. 

Thomp. & C. Thompson & Cook's New 

York Supreme Court Re.ports. 
Thompson. Thompson's Reports, vols. 

39, 40 California ;-Thompson's Nova Scotia 
Reports. 

Thor. Thorington's Reports, vol. 107 Ala-
barua. 

Thorn. ' Thornton's Notes of Cases, Eccle
siastical and Maritime. 

Thorpe. Thorpe's Reports, vo!. 52 Loui
siana Annual .  

Thos. 'l'homas (see Thom.) . 
Tich. Tr. Report of the Tichborne Trial, 

London. 

BL.LAW nWT. (3n En.) -12:2 

T,idd. Tidd's Cost� ;-Tidd's Practice .. 
Tidd Pro Tidd's

' 
Practice. 

Ti:ff. (or Ti:ffany). Tiffany's Reports, 
vols, 28-39 New York Court of Appeals. 

Till. & Yatel App. Tillinghast & Yates 
on Appeals. 

Tillman. Tillman's Reports, vols. 68, 69, 
71, 73, 75 Alabama. 

Times L. R. Times Law Reports. 
Tinw. Tinwald's Reports, Scotch Court 

of Sessions. 
To. J o. Sir 'I'homas .J ones' English King's 

Bench Reports. 
Tobey. Tobey's Reports, vols. 9-10 Rhode 

Island. 
Tomkins & J. Mod. Rom. Law. Tom� 

kins & Jencken, Compendium of the Modern 
Roman Law. 

Toml. (or Toml. [Cas.]) .  Tomlins' Elec
tion Evidence Cases. 

Toml. Supp. Br. Tomlins' Supplement 
to Brown's Parliamentary Cases. 

Tot. (or Toth.). Tothill's English Chan-
cery Heports. 

Touch. Sheppard's Touchstone. 
Toull. Toullier's Droit Civil 'Fran<;ais. 
Toull. Droit Civil Fr. (or Toullier, Dr. 

Civ. Fr.) . Toullier's Droit Civil Fran�ais. 
Town. St. Tr. Townsend's Modern State 

Trials. 
Townsh. Pl. Townshend's Pleading. 
Tr. App. New York Transcript Appeals. 
Tr. Ch. Transactions of the High Court 

of Chancery (Tothill's Reports). 
Trace. & M. Tracewell and Mitchell, 

United . States Comptro1ler's Decisions. 
Traite du Mar. Pothier, Traite du Con� 

trat de Mariage. 
Trans. App. Transcript Appeals, Ne.w 

York. 
T1·ay. L,at. Max. (or Leg. Max.). Tray-

ner, Latin Maxims and Phrases, etc. 
Tread. (or Tread. Const. [So C. n. 

Treadway's South Carolina Constitutional 
Reports. 

Tred. Tredgold's Reports, Cape
' 
Colony . .  

Tri. Bish. Trial o f  the Seven Bishops. 
Tri. E. of Cov. Trial of the Earl of CDV-

entry. 
Tripp. Tripp's Reports, yo1s. 5-6 Dakota. 
Tristram. Tristram's Supplement to vol. 

4 Swabey & Tristram. 
Troub. Lim. Partn. Troubat on Limited 

Partnership. 
Tru. Railw. Rep. Truman'S American 

Railway Reports. 
True. 'l'ruem.an's New Brunswick Re

ports and Equity Cases. 
Tuck. Tucker's New York Surrogate Re

ports ;-'rucker's Select Cases, Newfound
land ;-Tucker's Reports, vols. 156-175 Mas
sachusetts ;-Tucker's District of Columbia 
Appeals Reports. 

Tuck. Sel. Cas. Tucker's Select Oases, 
Newfoundland. 
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Tuck. Surr. TABLE OF ABBREVIATIONS Up. Can. 

Tuck. Surr. Tucker's Surrogate Reports, 
City of New York. 

Tud. Cas. Mere. Law. Tudor'S Leading 
Cases on Mercantile Law. 

Tud. Cas. R. P. Tudor's_ Leading Cases 
on Real Property. 

Tud. Char. Trusts. Tudor on Charitable 
Trusts. 

Tudor, Lead. C as. Real Prop. Tudor's 
Leading Cases on Real Property. 

Tupper. Tupper's Reports, Ontario Ap
peals ;-Tupper's Upper Canada Practice Re
ports. 

Tur. Turner & Russell's English Chan
cery Reports. 

Turn. Turner's Reports, vols. 99-101 
Kentucky ;-Turner's Reports, vols. 35, 48 
Arkansas. 

Turn. Anglo Sax. Turner, History of the 
Anglo Saxons. 

Turn. & Ph. Turner & Phillips' Reports, 
English Chancery. 

Turn. & R. Turner & Russell's English 
Ohancery Reports. 

Turn.. & Rus. (or Russ.) . Turner & Rus
sell's English Chancery Reports. 

Tuttle. Tuttle's Reports, vols. 23-32 and 
41-52 Oalifol11ia. 

Tuttle & Carpenter. Tuttle & Carpen-
ter's R.eports, vol. 52 California. 

Ty. Tyler. 
Tyl. (or Tyler) . Tyler's Vermont Reports. 
Tyng. Tyng's Reports, vols. 2-17 Massa-

chusetts. 
Tyr. (or Tyrw.). Tyrwhitt & Granger's 

English Exchequer Reports. 
Tyr. & Gr. Tyrwhitt & Granger's Eng-

11sh Exchequer Reports. 
Tytler, :Mil. Law. Tytler on Military 

Law and Courts-Martial. 

u 
U. Utah ;-Utah Reports. 
U. B. Upper Bench. 
U. B. Pro Upper Bench Precedents 

te'l1bpOre Car. 1. 
U. C. Upper Canada. 
U. C. App. Upper Canada Appeals. 
U. C. C. P. Upper Canada Common Pleas 

Reports. 
U. C. Ch. Upper Canada Chancery Re

ports. 
U. C. Cham. Upper Canada 

'
Chamber Re

ports. 
U. C. E. & A. Upper Canada Error and 

Appeal Reports. 
U. C. Jur. Upper Canada Jurist. 
U. C. K. B. (or U. C. O. S.). Upper Can

ada King's Bench - Reports, Old Series. 
U. C. Pro (or P. R.) . Upper Canada Prac

tice Reports. 
U. C. Q. B. Upper Canada Queen�s Bench 

Reports. 
n. C. Q. B. O. S. (or U. C. O. S.) .  Upper 

Canada Queen's (King's) Bench Reports, Old 
Series. 

U. C. R. Queen's Bench Reports, Ontario. 
U. C. Rep. Upper Canada Reports. 
U. K. United Kingdom� . 
U. S. United States ;-United States Re

ports. 
U. S. Ap. (or U. S. App.). United States 

Appeals Reports. 
USCA United States Code Annotated. 

1938 

U. S. C. C. United States Circuit Court ; 
-United States Court of Claims. 

U. S. C. S. United States Civil Service 
Commission. 

U. S. Compo St. United States Compiled 
Statutes. 

U. S. Compo St. Supp. United States 
Compiled Statutes Supplement. 

U. S. Ct. Cl. Reports of the United States 
Court of Claims. 

U. S. D. C. United States District Court ; 
-United States District of Columbia. 

U. S. R. United States Supreme Court 
Reports. 

U� S. R. S. United States Revised Stat
utE'S. 

U. S. Reg. United State
O
s Register, PhiI� 

adelphia. 
U. S. Rev. St. United States Revised 

Statutes. 
U. S. S. C. Rep. United States Supreme 

Court Reports. 
U. S. St. at L. United States Statutes at 

Large. -
11. S. St. Tr� United States State Trials 

(Wharton's). 
Ulm. L. Bee. Ulman's- Law Reeord, New 

York. 
'Und�1"h. Torts. Underhill on Torts. 
Up;. Ben. Pre. Upper Beneh Precedents, 

'tempore Ca-r. I. 
Up. Oan-.' Upper Canada (see U. Q.� 
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v. TABLE OF ABBREVIATIONS 

v 
v. Vermont ;,..-Vermont Reports;-VictD

ria ;-Virginia ;-Virginla Reports. 
V. C. C. Vice-Chancellor's Court. . 
V. L. R. Victorian Law RepOrts, AllStl'a-

lia. (For Victorian see Vict.) 
V. N. Van Ness' Prize Cases. 
v. It. VermO'nt RepO'rts. 
V. & B. Vesey & Beames' English Chan

cery RepO'rts. 
v. & S. VernO'n & Scriven's Irish King's 

Bench RepO'rts. 
Va. Virginia ;-Virginia Reports ;-Gil-

mer's Virginia Reports. 
V'a. Bar. Assn. Virginia State Bar M 

sociation. 
Va. Cas. Virginia Cases (by Brocken· 

brough & HO'lmes). 
Va. Ch. Dec. Chancery De�isions, Vir· 

ginia. 
Va. R. Virginia Reports ;-Gilmer's Vir· 

ginia Reports. 
Van K. Van Koughllet's Reports, vols. 

15--21 Upper Canada Oommon Pleas. 
Van. L. Vander Linden's Practice, Cape 

Colony. 
Van N. Van Ness' Prize Cases. 
Vanderstr. Vanderstraaten's CeylO'n Re

ports. 
Vatt. Vattel's Law of Nations. 
Vatt. Law Nat. (or Vattel). Vattel's 

I.Jaw of Nations. 
Vang. (or Vaugh.). Vaughan'S Englisli 

Common Pleas Reports. 
Vaughan. Vaughan's English Common 

Pleas Reports. . 
Vaux . . Vaux's Recorder's Decisions, Phil· 

adelphia. 
Vee (or Ves.). Vesey's English Chancery 

Reports. 
Vee (or Ves.) & B. Vesey & Beames' Eng

lish Ohancery Reparts. 
Veazey. Veazey's Reports, VO'ls. 36-46 

Vermont. 
.Vent. Ventris' English Common Pleas 

Reports. 

Ventre Ventrls' Engl:lsh KiIlg's Ben.ch 
Reports. 

Ver. (or Verm.). VermO'nt Reports. 
Vern.'" VernO'n's English Chancery Re

PO'rts. 
Vern. & Sere (or Seriv.). Vernon & 

Scriven's Irish King's Bench Reports. 
Yes. Vesey's English Chancery Reports. 
Yes. Jr. Vesey, Jr.'s, English Chancery Re

ports. 
Yes. Jun. Supp. Supplement to' Vesey, 

Jr.'s, Reports, by Hovenden. 
Yes. Sen. (or Sr.) . Vesey, Sr.'s, English 

Chancery Reports. 
Yes. & B. (or Bea.). Vesey & Beames' 

English Chancery Reports. 
Vet. Na. B. Old Natura Brevium. 
Vez. Vezey's (Vesey's) E;nglish Chancery 

Reports. 
Vicat. (or Vicat. Voc. Jur.). Vocabular

ium jurisutriusque, ex variis editis. 
Vict. Queen Victoria. 
Vict. L. R. Victorian Law Reports, Aus

tralia. 
Vict. L. T. Victorian Law Times, Mel-

bourne. 
Viet. Rep. VictO'rian Reports. 
Viet. Rev. Victorian Review. 
Vict. St. Tr. Victorian State Trials. 
Vile & Br. Vilas & Bryant's Edition of 

the Wisconsin Reports. 
Vilas. Vilas' New York Criminal Reports. 
Vine Abr. , Viner's Abridgment. 
Virgo Virginia (see Va.) ;-Virgin. 
Virgin. Virgin's Reports, vols. 52.-60 

Maine ;-Virginia (see Va.) . 
Viz. Videlicet . (that is to" say). 
Yo. Verbo. 
Voet, Com. ad Pando VO'et, Commenta

rius ad Pandectas. 
Vr. Vroom's New Jersey Reports. 
Vroom (G. D. 'W.). G. D. W. Vroom's Re

PO'rts, vols. 36-63 New Jersey Law. 
Vroom (P. D.). P. D. Vroom's Reports, 

vols. 30-35 New Jersey Law. 
Vt. Vermont ;-Vermont Reports. 

1939 



w. TABLE OF ABBREVIATIONS · Wash. Ter. N. S. 

w 
W. King William ;--Wheaton's United 

States Supreme Court Reports ;-'Wendell's 
Ne,y York Reports ;-"Watt's Reports, Penn
sylvania ; - 'Weekly ; - Wisconsin ; - Wyo
ming ;-Wright's Ohio Reports. 

W. A. Western Australia. 
W. BI. Sir W1.lliam Blackstone's English 

King's Bench Reports. 
. W. C. C. Washington's United States 
Circuit Court Reports. 

W. H. Chron.. Westminster Hall Chroni
cle, London. 

W. H. & G. Welsby, Hurlstone & Gor
don's English Exchequer Reports. 

W. Jo. Sir William Jones' English King's 
Bench Reports. 

W. Kel. William Kelynge's English Chan
cery Reports. 

W. N. Weekly Notes, London. 
W. P. Cas. Wollaston's English Bail 

Court (Practice) Cases. 
W. R. Weekly Reporter, London ;-Week

ly Reporter, Bengal ;-Wendell's New York 
u'eports ;-Wisconsin Reports ;-vV'est's Re
ports (English Chancery). 

W. Rep. 'West's Reports tempore Hard
wicke, English Ohancery. 

W. Rob. VV. Robinson'S English Admiral
ty Reports. 

W. T. R. Weekly Transcript Reports, 
New York. 

W. Ty. R. Washington Territory Reports. 
W. Va. West Virginia i-West Virginia 

Reports. 
W. W. & A'B. Vict. Wyatt, Webb, & 

A'Beckett's Reports, Victoria. 
W. W. & D. Willmore, Wollaston & DaVi

son. 
W. W. & H. Willmore, Wollaston, & 

Hodges' English Queen's Bench Reports. 
W. & B. Dig. Walker

· & Bates' Digest, 
Ohio. 
. . W. & C. Wilson &; Courtenay's Scotch Ap

pea'l Oases (see WilSOn & Shaw) . 
W., & . L� Dig. Wood & Long's Digest, Illi

nois. 
W. & M. Woodbury & Minot's United 

States Circuit Court Reports ;�William & 
Mary. 

W. & S. Watts & Sergeant's Pennsylvania 
Reports ;-Wilson & Shaw's Scotch Appeal 
Cases. 

W. & S. App. Wilson & 'Shaw's Scotch 
Appeals, English House of Lords. 

W. & T. Eq. Ca. (or L. C.). White & Tu
dor's Leading Oases in Equity. 

W. & W. Wh.ite & Wilson's Texas Court 
of Appeals, Civil Cases. 

W. & W. Vict. Wyatt & Webb's Victorian 
Reports. 

Wa. Watts' Reports, Pennsylvania;-
Wales. 

1940 · 

Wait, Act. & Def. Wait's Actions and De
fences. 

Wait Dig. Wait's Digest, New York. 
Wait St. Pap. Wait's State Papers of 

the United States. 
Wale Wallace (see Wall.). 
Wale by L. 'Vallis' Irish Reports, by Lyne. 
Wale Jr. (or Wall. Jr.). Wallace's (J. W.) 

United States Circuit Court Reports. 
Walk. (or

' 
Walker) . Walker's Mississip� 

pi Reports ;-Walker's Michigan Chancery 
Reports ;-Walker's Reports, vols. 25, 72-88, 
Texas;-Walker's Reports, vols. 1-10 Texas 
Civil Appeals ;-Walker's Reports, vols. 96, 
109 Alabama ;-Walker's Pennsylvania Re
ports. 

Walk. (Pa.) . Walker's Pennsylvania Re
ports. 

Walk. Ch. (or Mich.). Walker's Michi
gan Chancery Reports. 

Walk. Miss. Walker's MiSSissippi Re
ports. 

Wall. 'Wallace's United States Supreme 
Oourt Reports;-Wallace's (Sr.) United States 
Circuit Court Reports ;-WaUace's Philadel
phia Reports;-Wallis' Irish Chancery Re
ports. 

Wall. C. C. Wallace's United States Cir
cuit Court Reports, Third Circuit. 

Wall. Rep. Wallace on the Reporters;
Wallace's United States Supreme Court Re
ports. 

Wall. S. C. Wallacois United States Su
preme Court Reports. 

Wall. Sen. (or Wale Sro): Wallace's (J. 
B.) United States Circuit Court Reports. 

Wallis. "Wallis' Irish Chancery Reports. 
Wallis by L. Wallis' Irish Chancery Re

ports, by Lyne. 
Walsh. Walsh's Registry Cases, Ireland. 
Ward. Warden's Reports, Ohio ;-Warden 

& Smith's Reports, Ohio. 
Ward, Leg. Ward on Legacies . 
Warden. Warden's Reports, vols. 2, 4 

Ohio State. 
Warden & Smith. Warden & Smith's Re

ports, vol. 3 Ohio State. 
Ware. Ware's United States District 

Court Reports. 
Wa:rth Oode. West Virginia Oode, 1899. 

. Warv. Ahst. WarveUe on Abstracts of 
Title. 

Wash. Washington ;-Washington's Re-
ports ;-'Vashington's {jnited States Circuit 
Oourt Reports ;-'Vashington's Virginia Re
ports ;-'Washburn's Reports, vols. 16-23 Ver
mont. 

Wash. C. C. Washington's United States 
Circuit Court Reports. 

Wash. St. Washington State ,Reports. 
Wash. Ter. Wasihington Territory Re

ports. 
Wash. Ter. N. S. ABen's Washington Ter

ritory Reports, New Series. 



Wash. Va. TABLE OF ABBREVIATIONS Wheeler, Or. Cas. 

Wash. Va. Washington's Virginia Re
ports. 

Wash. & Haz. P. E. I. Washburton & 
Hazard's Reports, Prince Edward Island. 

Washb. Real Prop. Washburn on Real 
Property. 

'\Vashburn. Washburn's Reports, vols. 
16-23 Vermont. 

Wat. Watkins ;-Watson. , 
Wat. C. G. H. Watermeyer's Cape of Good 

Hope Reports. 
Wat. Cr. Dig. Waterman's Crim:i"nal Di

gest, United States. 
Waterm.eyer. 'Vatermeyer's Cape of Good 

Hope- Reports. 
Watk. Conv. Watkins' Conveyancing. 
Watk. Copyh. Watkins' Oopyholds. 
Wats. Arb. Watson on Arbitration. 
Wats. Cler. Law. Watson's Clergyman's 

Law. 
Wats. Co:mp. Eq. Watson's Compendium 

of Equity. 
Watts. Watts' Pennsylvania ileportsj

Watts' Reports, vols. 16-24 West Virginia. 
Watts & S. (or Serg.). Watts & Ser

geant's Pennsylvania Reports. 
Web. Pat. Cas. Webster's Patent Gases. 
Web. Tr. The Trial of Professor Wphflter 

for Mnrder. 
Webb. Webb's Reports, vols. 6-20 Kan

sas j-Webb's Reports, vols. 11-20 Texas Civ
il Appeals. 

Webb, A'B. & W. Webb, A'Beckett, & 
Williams" Victorian Reports, Australia. 

Webb, A'B. & W. Eq. Webb, A'Beckett, 
& Williams' Equity Reports, Victoria. 

Webb, A'B. & W. I. P. & M. Webb, 
A'Beckett, & Williams' Insolvency, Probate, 
and Matrimonial Reports, Victoria. 

Webb, A'B. & W. Min. Webb, A'Beck
ett, & Williams' Mining Cases, Victoria. 

Webb & Duval. Webb & Duval's Re
ports, vols. 1-.'3 Texas. 

Webs. Webster. 
Webst. Diet. (or Webster). Webster's 

Dictionary. 
Week. Reptr. Weekly Reporter, London; 

-Weekly Reporter, Bengal. 
Week. Trans. Repts. Weekly Transcript 

Reports, New York. 
Weeks, Attys. at Law. Weeks on Attor

neys at Law. 
Weight. Med. Leg. Gaz. Weightman's ' 

Medico-Legal Gazette, London. 
Wei. Welsh's Irish Registry Cases. 
Wells, Repl. Wells on Replevin. 
Welsb., H. & G. Welsby, Hurlstone, & 

Gordon's English JDxchequer Reports. 
Welsh. Welsh's Registry Cases, Ireland; 

-Welsh's Irish Cases at Sligo ;-Welsh's 
(Irish) Case of James Feighny, 1838. 

Welsh Reg. Cas. Welsh's Irish Registry 
Cases. 

Wend. Wendell's New York Reports. 
Wenz. 'Venzell's Reports. vols. 60-

Minnesota. 
Wesk. Ins. Weskett on Insurance. 

West. West's Reports, English House of 
Lords ;-West's Reports, English Chancery ; 
-Western Tithe Cases ;-Weston's Reports, 
vols. 11-14 Vermont. 

West. Aus. , Western Australia. 
West Ch. ! West's English Chancery Cases. 
West Co. Rep. West Coast Reporter. 
West H. L. West's Reports, English House 

of Lords. 
Westl. Priv. Int. Law (or Westlake Int. 

Private Law). Westlake's Private lnterna-' 
tional Law. 

West Sy:mb. West's Symboleographie. 
West t. H. West's English Chancery Re

ports tempore Hardwicke. 
West Va. West Virginia;-West Virginia 

Reports. 
West:m. Statute of Westminster. 
Westm. Rev. Westminster Review. 
Weston. Weston's Reports, vols. 11-14 

Vermont. 
Weth. Wethey's Reports, Canada. 
Who ViTheaton's United 'States Supreme 

Court Reports ;-Wharton's Pennsylvania Re
ports ;-Wheeler's New York Criminal Re
ports. 

Who Cr. Cas. Wheeler's New York Crim
inal Cases. 

, Who & T. L. C. 'White & Tudor's Lead
ing Cases in Equity. 

Whar. Wharton's Pennsylvania Reports. 
Whar. Dig. 'Yharton's Digest, Pennsyl

vania. 
Whar. St. Tr. Wharton's State Trials, 

United States. 
Whart. Wharton. 
Whart. (Pa.). Wharton's Pennsylvr nia 

Reports. 
Whart. Ag. Wharton on Agency. 
Whart. Cri:m. Law. Wharton's American 

Criminal Law. 
""Vhart. Ev. Wharton on Evidence in Civ-

il Issues. 
Whart. Hom. Wharton on Homicide. 
Whart. Lex. Wharton's Law Lexicon. 
Whart. Neg. "'barton on Negligence. 
Whart. State Tr. Wharton's State Tri-

als, United States. 
Whart. & S. Med. Jur. Wharton & 

Stille's Medical Jurisprudence. 
Wheat. Wheaton's United States Su

preme Oourt Reports. 
Wheat. lIist. Law Nat. Wheaton's His� 

tory of the Law of Nations. 
Wheat. Int. Law. Wheaton's Interna-

tional Law. 
Wheel. Wheeler's New York Criminal 

Cases;-Wheelock's Reports, vols. 32-37 
Texas. 

Wheel. Dr. Cas. Wheeling Bridge Case. 
Wheel. Cr. C. Wheeler's New York Crim-' 

inal Cases. 
Wheel. Cr.' Ree. Wheeler's Criminal Re

corder, New York, vol. 1 Wheeler's Criminal 
Cases. ; ,  

Wheeler, Cr. Cas. Wheeler's ' New York 
Criminal Gases. 

1941 



Whishaw TABLE OF ABBREVIATIONS Wils. & Sh. 

Whishaw. Whishaw's Law Dictionary. 
Whit. Pat. Cas. Whitman's Patent Cas

es, United States. 
Whitak. Liens. Whitaker on Liens. 
White. White's Reports, vols. 10-15 West 

Virginia ;-White's Reports, vols. 30-40 Tex
as Court of Appeals;-White, Scotch Justici
ary Reports. 

White, CoIl. White's New Collection of 
the Laws, etc., of Great Britain, France and 
Spain. 

White, New Recop. (or Nov. Recop.) . 
See White, Recop. 

White, Recop. White, New Recopilacion. 
A New Collection of Laws aEd Local Ordi
nances of Great Britain, France, and Spain, 
Relating to the Concessions of Land in Tfteir 
Respective Colonies, with the Laws of i\fe.xi
co and Texas on the Same Subjects. 

White & T. L. Cas. White & Tudor's 
Leading Cases in Equity. 

White & W. White & Willson's Reports, 
vol. 142 Texas Civil Appeals. 

Whitm. Lib. Cas. Whitman's Massachu
setts Libel Cases. 

Whitm. Pat. Cas. Whitman's Patent 
Cases. 

Whitm. Pat. Law Rev. Whitman's Pat
ent Law Review, Washington, D. C. 

Whitney. Whitney's Land Laws, Tennes
see. 

Whitt. Whittelsey's Reports, vols. 31-41 
Missouri. 

Whitt. Co. Whittaker's Codes, Ohio. 
Wig. Wins. Wigram on Wills. 
Wight. (or Wightw.). Wightwiek's Eng

lish Exchequer Reports. 
Wight EI. Cas. Wight's Election Cases 

(Scotch). 
Wile Williams (see Will.) ;-Wilson (see 

Wils.). 
Wilcox. Wilcox's Reports, vol. 10 Ohio ; 

--Wilcox, Pennsylvania. 
Wilcox Condo Wilcox, Condensed Ohio 

Reports. 
Wildm. Int. Law. Wildman's Interna-

tional Law . .  
Wilko Wilkinson's Texas Court of Ap

peals and Civil Appeals ;-Wilkinson's Re
ports, Australia. 

Wilko & Ow. (or Wilk. "& Pat. or Wilko 
& Mur.). Wilkinson, Owen, Paterson & 
Murray's New South Wales Reports. 

Will. Willes' English Common Pleas Re
ports;-Willson's Reports, vols. 29-30 Texas 
Appeals, also vols. 1, 2 Tex�s Civil Appeals. 
See, also, Williams. 

Will. Ann. Reg. Williams' Annual Regis
ter, New York. 
. '\Vill.-Bu�d St. Tr. W1llis-llun4's Cases 
from State Trials. 

Will. x..,. . WUUams' Reports, vol. 1 
Massa.Cthllsetts. . 

Will. P. Peere-Williams' English Clum
ce.l'1 RePOrts. 
1942 

Will. Saund. Williams' Notes to Saund
ers' .Reports. 

Will. Vt. Williams' Reports, vols. 27-29 
Vermont. 

Will. ,  Wolle & Dav. Willmore, Wollas
ton & Davison's English Queen's Bench Re
ports. 

Will. , Wolle & Hodg. Willmore, Wollas
ton & Hodges, English Queen's Bench Re
ports. 

Wille. Con st. Willcock, The Office of 
Constable; 

Willcock, Mun. Corp. Willcock's Muni
Cipal Corporation. 

Willes. Will�s' English King's Bench and 
Common Pleas Reports. 

Williams. Peere-Williams' English Chan
cery Reports;-Williams' Reports, vols. 27-29 
Vermont;-Williams' Reports, vol. 1 Massa
chusetts ;-Williams' Reports, vols. 10-12 
Utah. 

Williams, Common. Williams on Rights 
of Common. 

Williams, Ex'rs. Williams on E..�ecutors. 
Williams P. Peere-Williams' English 

Chancery Reports. 
Williams. Pers. Prop. Williams on Per

sonal Property. 
Williams, Saund. Williams' Notes to 

Sa unders' Reports. 
Williams, Seis. Williams on Seisin. 
Williams & B. Adm. Jur. Williams & 

Bruce on Admiralty Jurisdiction. 
Willis, Trustees. Willis on Trustees. 
Willm., W. & D. Willmore, Wollaston & 

Da vison's English Queen's Bench Reports. 
Willm. W. & H. Willmore, Wollaston & 

Hodges' English Queen's Bench Reports. 
Wills, Circ. Ev. Wills on Circumstantial 

Evidence. 
Willson. Willson's Reports, vols. 29-30 

Texas Appeals, also vols. 1, 2 Texas Court of 
Appeals, Civil Cases. 

Wilm. Wilmot's Notes of Opinions, Eng
lish King's Bench. 

Wilm. Ope (or Judg.) . Wilmot's Notes of 
Opinions. 

Wils. Wilson's English Common Pleas
' 

Reports. 
Wils. (Ind.). Wilson's Indiana Superior' 

Court Reports. 
. Wils. Ch. Wilson's English Chancery Re
ports. 

Wils. Ent. Wilson's Entries and Plead
ings (s'ame as vol. 3 Lord Raymond). 

Wlls. Exch. Wilson's English Exchequer 
Reports. 

Wils. Ind. Gloss. Wilson, Glossary of In
dian Terms. , 

Wils. 1[. B. Sergeant Wil!!!on'j:I EngU�h 
King's Bench Reports. 

Wil8. &; Court. Wilson & COUrteJlQ.;r':s 
Scotch .Appeals O�ses {see W:il�� & �W). 

W�. & S�. Wilson & ,Shaw's SC9tcll "p
peals Cases (Shaw, Wilson & Cou�nRl). 



- WU.oa TABlJm OF ABBREVIATIONS Wyatt, W. & A'B. X. P. " •• 

wnson. Wllson's English Common Pleas 
ReJ.X>rts ;-Wilson's English ChancerY Re
ports ;-Wilson's English Exchequer Equity 
Ueports;-Wilson's Indiana Superior Court 
Reports;-Wilson's Reports, vols. 1, 3 Ore
gon ;-Wilson's Reports, vds. 48-59 Minne
sota. ' 

Win. Winston's Law Reports, North Car
olina ;...--Winch's English Common Pleas Re
ports. 

Win. Eq. Winston's Equity Reports, North 
Carolina. 

Winch. Winch's English Common Pleas 
Reports. 

Wing. (or Wing. Max.). Wingate's 1\iax
ims. 

Wins. Eq. Winston's Equity Reports, 
North Carolina. 

Winst. (or Winst. Eq.). Winston's Law 
or Equity Reports, North Carolina. 

Wis. Wisconsin ;-Wisoonsin Reports. 
Wis. Bar Assn. Wisconsin State Bar As

sociation. 
Wis. Leg. N. Wisconsin Legal News, Mil

waukee. 
With. Corp. Cas. Withrow's American 

Corporation Cases. 
Withrow. Withrow's Reports, vols. 9-21 

Iowa. 
Wkly. Notes Cas. (Pa.). Weekly Notes 

of Cases, Philadelphia, Pennsylvania. 
Wm. Bl. William Blackstone's English 

King's Bench Reports. 
Wm. Rob. William Robinson's English 

Admiralty Reports. 
Wms. Williams (see Will.). 
Wms. Ann. Reg. Williams' Annual Reg

ister, New York. 
Wms. Mass. Williams' Reports, vol. 1 

Massachusetts. 
Wms. Notes. Williams' Notes to Saund

ers' Reports. 
Wms. Peere. Peere-Williams' English 

Chancery Reports. 
Wms. Sannd. Williams' Notes to Saund

ers' Reports. 
Wms. Vt. Williams' Reports, vols. 27-29 

Vermont. 
Wol. Wollaston's English Bail Court Re

ports;-Woloott's Reports, vol. 7 Delaware 
Chancery. 

Wolf. & B. Wolfer stan & Bristow's Eng
lish Election Cases. 

Wolf. & D. Wolferstan & Dew, English. 
Wolff, Dr. de la Nat. Wolffius, Droit de 

la Nature. 
Wolff. Inst. (or Wolff. Inst. Nat.). 

Wolffius, Institu,tiones Juris Naturre et Gen
tium. 

Wol:8i.ns (or Wol:8i.us, Inst.). Wolffius, 
Institutiones Juris Naturre et Gentium. 

Wolle (or Wolle P. C.). Wollaston's Eng
lish Bail Oourt Reports (Practice Cases). 

Wood. Woods' United States Circuit Court 
Reports;-Wood's English Tithe Cases. 

Wood Conv. Wood on Conveyancing. 

Wood Decr. Wood's (Decrees in) Tithe 
Cases. 

Wood H. Hutton's Wood's Decrees in 
Tithe Cases. 

Wood, Ins. Wood on Fire Insurance;
Wood's institutes of English Law. 

Wood, Inst. Wood's Institutes of Eng
lish Law. 

Wood, Inst. Com. Law. Wood's Institutes 
of the Oommon Law. 

Wood. Lect.· Wooddeson's Lectures on 
Laws of England. 

Wood, Nuis. Wood on Nuisances. 
Wood Ti. Cas. Wood's Tithe Cases. 
Wood.' &  M. (or Woodb. & M.). Wood-

bury & Minot's United States Circuit Court 
Reports. 

W oodd. Lect. Wooddeson's Lectures on 
the Laws of England. 

Woodf. Cel. Tr. WoodfaU's Celebrated 
Trials. 

Woodf. Landi. & Ten. Woodfall on Land
lord and Tenant. 

Woodm. Cr. Cas. Woodman's Reports of 
Thacher's Criminal Cases, Massachusetts. 

Woods (or Woods' C. C.). Woods' Unit
ed States Circuit Court Reports. 

Woodw. Dec. Pa. Woodward's Common 
Pleas Decisions, Pennsylvania. 

Wool. Woolworth's United States Circuit 
Court Reports ;-Woolrych. 

Wool. C. C. Woolworth's Reports, United 
States Circuit Courts, 8th Oircuit (Fuller's 
Opinions). 

Wools. Pol. Science (or Woolsey, Polito 
Science). Woolsey's Political Science. 

Woolw. Woolworth's United States Cir
cuit Court Reports;-Woolworth's Reports, 
vol. 1 Nebraska. 

Worcester. Worcester, Dictionary of the 
English Language. 

Words. Elect. Cas. Wordsworth's Elec
tion Cases. 

Wr. Wright (see Wright) ;-Wright's Re · 
ports, vols. 37-50 Pennsylvania State. 

Wr. Ch. (or Wr. Ohio) . Wright's Re-
ports, Ohio. 

Wr. Pa. Wright's Reports, vols. 37'-50 
Pennsylvania State. 

Wright (or Wri.). Wright's Reports, 
vols. 37-50 Pennsylvania State ;-Wright's 
Ohio Reports. 

Wright N. P. Wright's Nisi Prius Re-· 
ports, Ohio. 

Wrigh.t, Ten. Wright on Tenures. 
Wy. Wyomillg;- Wyoming Reports ;--

Wythe's Virginia Chancery Reports. 
Wy. Dic. Wyatt's Dickens' Chancery Re

ports. 
Wyatt, W. & A'B. Wyatt, Webb & 

A'Beckett's Reports, Victoria. 
Wyatt, W. & A'B. Eq. Wyatt, Webb & 

A'Beckett's Equity Reports, Victoria. 
Wyatt, W. & A'B. I. P. & M. Wyatt, 

Webb & A'Beckett's Insolvency, Probate and 
Matrimonial Reports, Victoria. 
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Wyatt, W. & A'B. Min. TABLE OJj-' ABBREVIATIONS Zinn Ca. Tr. , 

Wyatt, W. & A' B. Min. Wyatt, Webb & 
A' Beckett's Mining Cases, Victoria. 

Wyatt & W. Eq. Wyatt & Webb's Equi
ty Reports, Victoria. 

Wyatt & W. I. P. & M. Wyatt & Webb's 
Insolvency, Probate, and Matrimonial Re
ports, Victoria. 

Wyatt & W. Min. Wyatt & Webb's Min
ing Oases, Victoria. 

Wyatt & Webb. Wyatt & Webb's Re
ports, Victoria. 

Wyman. Wyman's Reports, India. 
Wynne Bov. Wynne's Bovill's Patent 

Oases. 
Wyo. Wyoming ;-Wyoming R8ports. 
Wyo. T. Wyoming Territory. 
Wythe. Wythe's Virginia Chancery Re

ports. 

y 
Y. Yeates' Pennsylvania Reports. 
Y. B, Year Book, English King's Bench, 

etc. 
Y. B. Ed. I. , Year Books of Edward I. 
Y. B. P. 1 ,  Edw. II. Year Books, Part 1, 

Edward, q. 
Y. B. S. C. Year Books, Selected Oases, 1. 
Y. L. R. ' York Legal Record. 
Y. & C. Younge & Oollyer's English Ohan

c�ry Reports 'and Exchequer. 
Y. & J. Younge & Jervis' English Ex

chequer · Reports. 
Yates Sel. Cas. Yates' New York Select 

Cases .. 
Yea. (or Yeates). Yeates' Pennsylvania 

Reports. 
Yearb. Year Book, English King's Bench, 

etc. 
YearJ». P. 7, Jlen. VI. Year Books, Part 

7, Henry VI. 
Yel. Yelverton's English King's Bench 

Reports. 
Yelv. Yelverton, English. 

, Yerg. Yerger's Tennessee Reports. 
Yo. Young (see You.). 
YOl'k Ass • .  Clayton's Reports (York. As-

sizes). 
. 

Zab. ' Zabriskie's New Jersey Repor�s. 
�ane. , ;Zane�s Reports, vols. 4-9 utah. 
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" 

York Leg. Ree. York Legal Record. 
You. Younge's English Exchequer Equity 

Reports. 
You. & ColI. Ch. Younge & Oollyer's Eng

lish Ohancery Reports. 
You. & ColI. Ex. Younge & Oollyer's Eng:

lish Exchequer Equity Reports. 
You. & J erv. Younge & Jervis' English 

Exchequer Reports. 
Young. Young's Reports, vols. 31�7 

Minnesota. 
Young Adm. Young's Nova Scotia Admi

ralty Oases. 
Young Adm. Dec. Young's Admiralty 

Decisions. 
Young M. L. Cas. Young's Maritime Law 

Cases. 
Young, Naut. Dict. Young, Nautical Dic

tionary. 
Younge. Younge's English Exchequer Eq

uity Reports. 
Younge & ColI. Ch. Younge & Oollyer's 

English Ohancery Cases. 
Younge & ColI. Ex. Younge & Collyer's 

English Excheque,r Equity Reports. 
' 

z 

YOUlige & J. Younge & Jervis, English. c 
Yuk. Yukon Territory. 

' 

Zinn, Ca. Tr. Zinn's Select Cases �. the 
La w of Trusts. 
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